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A.  R.   GHOLSON.« 

TEXAS— Supreme  Court. 
NELSON  PHILLIPS,  Chief  Justice. 
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WILLIAM  E.  HAWKINS. 
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W.  M.  KEY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

B.  H.  RICB.  C.  H.  JENKINS. 

Fourth  District. 

W.  S.  FLY,  CHIEF  Justice. 

ASSOCIATE   JUSTICES. 

A.  N.  MOURSUND.     P.  H.  SWEARINGBN. 
Fifth  DUtrict. 
ANSON  RAINBY,  Chibf  Justice. 

ASSOCIATE  JUSTICES. 
J.  M.  TALBOT.     CHAS.  A.  RASBURY. 

Sixth  District. 
SAMUEL  P.  WILLSON,  Chibp  JUSTICE. 

ASSOCIATE   JUSTICES. 

RICHARD  B.  LEVY.     WM.  HODGES. 

Seventh  District. 

B.  P.  HUFF,  Chief  Jubtiob. 

ASSOCIATE  JUSTICES. 

H.  Q.  HENDRICKS.  R.  W.  HALL. 

Eighth  District. 
J.  B.  HARPER,  Chief  Justice. 

ASSOCIATE  JUSTICES. 
E.  F.  HIGGINS.     A.  M.  WALTHALL. 

Ninth  DistHct. 
3.  M.  CONLBY,  CHIEF  Justice. 

ASSOCIATE  JUSTICES. 
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AMENDMENTS  TO  RULES 


COURT  OF  APPEALS  OF  KENTUCKY  » 


Amended  March  7,  1916 


Xin.— a)  Pentions  for  rehearing^When 
tnay  he  filed  in  clerk's  offloe.— When  time  Is 
extended  to  file  a  petition  for  rehearing,  and 
the  time  expires  during  vacation,  or  where 
the  court  adjonms  before  the  time  for  filing 
a  petition  for  rehearing  has  expired,  the 
filing  of  the  petition  with  the  clerk  in  the 
clerk's  office  within  the  time  shall  be  held 
sufficient.  The  clerk,  however,  has  no  right 
to  extend  the  time  for  filing,  and  this  can 
only  be  done  by  an  order  from  one  of  the 
judges. 

(2)  Petitioiu  for  rehearing— How  disposed 
of-~Ten  copies. — Petitions  for  rehearing  shall 
be  considered  by  a  Judge  other  than  the  one 
who  delivered  the  opinion  in  the  case.  The 
petition  must  be  printed,  and  ten  copies  must 
tie  filed. 


(3)  Petitions  for  rehearing — Extension  of 
time. — No  extension  of  time  for  filing  a  peti- 
tion for  rehearing  will  be  granted  except  up- 
on the  atadHvit  or  statement  of  the  attorney 
or  client  stating  sufficient  cause  therefor. 

(4)  Petitions  for  rehearing — Notice  to  ad' 
verse  party— Response. — A  party  filing  a  peti- 
tion for  rehearing  must,  before  filing  the 
same,  furnish  to  counsel  for  the  adverse 
party  a  copy  of  the  petition,  and  file  with 
the  petition  a  notice  showing  that  he  has  de- 
livered to  counsel  the  copy  reqnired,  and  the 
adverse  party  shall  have  10  days  after  the 
service  of  the  notice  to  file  a  response  if  he 
desires  to   file   one. 


*  For  other  rules,  see  154  9.  W.  Ttl. 
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JOHNSON  V.  DIXIE  inNING  &  DEVELOP- 
MENT CO.     (No.  17969.) 

(Sapreme  Court  of  Miasouri,  Division  No.  1. 
Jane  2,  1916.) 

Death  «s949{1)— Action— Fucadinqb. 

Rev.  St.  1909,  {{  5426,  5427,  authoiizing  an 
action  for  damages  for  negligent  death,  declare 
tbat  the  damages  shall  be  sued  for  and  recovered 
bj  the  same  partiea  and  in  the  same  manner  as 
provided  in  section  S425,  authorizing  an  action 
for  negligent  death  caused  by  negligence  of  an 
tmploji  while  managing  an^  locomotive,  car,  or 
train.  In  action  by  an  administrator  tbereundec 
for  the  negligent  death  of  his  intestate,  over  21 
7ean  at  the  time  of  death,  and  leaving  no  wife 
or  minor  children,  held,  the  petition  must  allege 
the  names  of  the  beneficiaries  for  whom  be  sues 
other  than  the  estate,  and  the  facts  from  which 
tfa«  meosore  of  damages  may  be  ascertained. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  a  64^66,  69 ;  Dec.  Dig.  «=»49(1).] 

Appeal  from  Circuit  Court,  Jasper  County ; 
J.  D.  Perkios,  Judg& 

Action  by  John  Q.  Johnson,  administrator, 
against  the  Dixie  Mining  ft  Development 
Company.  Judgmoit  of  tbe  Springfield  Court 
of  Appeals  affirming  a  judgment  for  defend- 
ant (171  Mo.  App.  134,  156  S.  W.  33)  is  cer- 
tifled  to  tbe  Supreme  Court    Affirmed. 

Clay  &  Davis,  of  Joplln,  for  appellant 
Spencer,  Orayston  &  Spencer,  of  Joplin,  for 
respondent 

GRAVES,  P.  J.  This  case  reaches  us  by 
certification  from  tbe  Springfield  Court  of 
Appeals.  A  concise  statement  of  tbe  qnes- 
Uon  involved  is  made  by  Farrlngton,  J.,  in 
the  majority  <vtnlon  of  tbat  court  thus: 

"This  action  was  inatitnted  in  the  circuit  court 
of  Jasper  county  by  John  Q.  Johnson,  the  ad- 
minigtrator  of  the  estnte  of  Arthur  Johnson,  de- 
ceased, for  damages  for  the  alleged  negligent 
killiag  of  the  decMsed  while  in  defendant's  em- 
ploy. Deceased  at  tbe  time  of  his  death  was 
over  tbe  age  of  21  years,  and  left  no  wife,  minor 
child  or  minor  cbilaren,  natural  bom  or  adopted, 
surviving  him.  The  petition  charges  that  de- 
ceased lost  his  life  by  reason  of  the  negligent 
failure  of  the  defendant  to  furnish  him  a  reason- 
ably safe  place  in  which  to  do  his  work.  The 
suit  was  bronght  under  sections  5426  and  5427, 
B.  S.  1900.  The  defendant  demurred  to  the 
petition  for  the  reason  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  action, 
in  that  tbe  administrator  failed  to  allege  the 
name  or  names  of  tbe  beneficiaries  for  whom  he 
aoed  and  for  a  failure  to  allege  a  state  of  facts 
from  which  the  measnre  of  damages  in  ao  action 


brought  under  these  sections  conld  be  ascertain- 
ed. The  petition  merely  alleges  that  plaintiff 
was  tbe  duly  appointed  administrator,  set  out 
the  acts  of  negligence  complained  of  and  the 
death  of  the  deceased  resulting  therefrom,  and 
alleged  that  tbe  estate  of  the  deceased  had  sus- 
tained injury,  and  the  prayer  was  as  follows: 
'Wherefore  plaintiff  says  the  estate  of  the  de- 
ceased has  been  damaged  in  the  sum  of  $7,000, 
for  which  judgment  is  prayed.'  The  demurrer  to 
the  petition  was  sustained,  and  plaintiff,  electing 
to  stand  on  his  petition,  has  appealed  to  this 
court,  contending  that  an  administrator  suing 
under  sections  5426  and  6427  does  so  for  the 
benefit  of  the  estate  of  the  deceased,  and  is  not 
required  to  allege  the  names  of  the  beneficiaries 
for  whom  he  sues  other  than  the  state,  and  is  not 
required  to  allege  facts  other  than  the  acts  of 
negligence  and  tbe  death  of  the  deceased,  nor  to 
show  the  pecuniary  loss  for  which  defendant  is 
called  upon  to  answer  in  damages,  except  such 
as  would  naturally  occur  to  the  estate  of  the 
deceased." 

The  case  is  reported  In  171  Mo.  App.  134, 
156  S.  W.  33.  It  will  be  observed  that  the 
real  question  is  whether  since  tbe  amend- 
ment of  our  damage  act  an  administrator 
sues  for  tbe  benefit  of  tbe  estate  or  for  tbe 
benefit  of  beneficiaries  other  than  the  estate 
of  tbe  deceased.  Tbe  majority  opinion  holds 
tbat  under  our  present  damage  act  tbe  ad- 
ministrator does  not  sue  for  the  benefit  of 
tbe  estate,  but  tbat  he  sues  for  surviving  ben- 
eficiaries, and  tbe  petition  should  name  such 
beneficiaries  and  plead  sucb  facts  as  may  be 
necessary  to  show  tbe  damages  suffered  by 
them  tbrougb  tbe  death  of  tbe  party.  It 
therefore  held  tbat  tbe  judgment  sustaining 
tbe  demurrer  and  entering  judgment  for  de- 
fendant by  tbe  trial  court  was  right 

Since  tbls  case  was  certified  bere  tbe  pre- 
cise question  was  ruled  by  tbe  St  Louis 
Court  of  Ai^ieals,  and  tbe  views  by  tbat 
court  expressed  fully  sustain  tbe  majority 
opinion  of  tbe  Springfield  Court  of  Apiieals. 
TroU  V.  La  Clede  Gaslight  Co.,  182  Mo.  App. 
600,  169  S.  W.  337. 

In  Kirk  ▼.  Wabasb  Railroad  Co.,  265  Mo. 
341,  177  S.  W.  592,  tbls  court  bad  under  con> 
sideration  an  aualogous  question.  In  this 
case  this  court  tbrougb  Blair,  J.,  gave  ex- 
press approval  to  tbe  holding  of  tbe  St  Louis 
Court  of  Appeals  in  tbe  Troll  Case,  supra. 
We  there  said: 

"A  number  of  questions  are  presented  by  tbe 
briefs,  but  there  is  one  which  is  determinative  of 
the  case,  and  it  alone  need  be  considered.  The 
action   is   brought   under   section   5425, 
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19<^,  aiid°it°irai:f^mitt^  on -the  trial  that  de- 
cedent left  neither  wife  Iior  children.  There 
was  neither  allegation  nor  evidence  that  he  was 
suryived  by  any  one  competent  to  take  under  him 
under  the  law  of  descents  in  this  state.  In  view 
of  this  condition  of  the  record,  appellant  con- 
tends that  no  case  was  made  out,  and  that  its  de- 
murrer to  the  evidence  should  have  been  sustain- 
ed. The  question  thus  presented  has  been  de- 
cided (since  this  appeal  was  taken)  by  the  St. 
Louis  Court  of  Appeals.  Troll  v.  (gaslight  Co., 
182  Mo.  App.  600,  169  S.  W.  337.  The  question 
arose  in  that  case  upon  a  demurrer  to  the  peti- 
tion, but  the  principle  announced  is  applicable 
here.  The  authorities  are  collated  and  discuss- 
ed, and  an  examination  of  the  opinion  satisfies 
na  that  the  correct  conclusion  was  reached.  The 
thoroughness  of  the  discussion  by  Allen,  J.,  and 
our  approval  of  what  is  said  by  him  render  un- 
necessary a  detailed  consideration  of  the  ques- 
tion presented." 

It  tbus  appears  that  the  dispute  between 
our  Brothers  of  the  Springfield  court  has 
been  settled  by  this  court  before  the  submis- 
sion in  this  case.  We  are  satisfled  with  our 
previous  ruling,  aud  It  follows  that  the  judg- 
ment of  the  circuit  court  la  the  case  at  bar 
should  be  affirmed. 

It  Is  so  ordered.    All  concur. 


SCHUSTEB  et  al.  v.  MORTON  et  oL 

(No.  17017.) 

(Supreme  0>urt  of  Missouri.    Division  No.  1. 

June  2.  1916.) 

Wiixa  «=»78S— Election  bt  Devisee. 

A  surviving  hustuind  entitled  to  the  fee  of 
one  half  of  the  land  of  which  his  wife  had  died 
seised  in  fee  could  not  take  such  interest  con- 
trary to  the  terms  of  her  will,  and  also  take  a 
life  estate  in  the  other  half  under  the  will,  but 
was  put  to  his  election  whether  to  claim  under 
the  statute  or  under  the  will. 

pjd.  Note.— For  other  cases,  see  WUla,  Gent 
Dig.  I  2034;   Dec.  Dig.  «=783.] 

Appeal  from  Oircult  Court,  CJooper  County; 
John  M.  Williams,  Judge. 

Statutory  proceeding  by  Viola  Schuster 
and  another  against  Charles  E.  Morton  and 
another  to  adjudge  and  decree  title  to  land. 
Judgment  quieting  title  in  defendant  Mor- 
ton to  one-half  land  In  fee  and  awarding  him 
a  life  estate  in  the  other  one-half,  and  plain- 
tiffs appeal.  Reversed,  and  cause  remand- 
ed to  enable  defendant  to  amend  his  answer 
and  make  bis  election  whether  to  claim  under 
the  statute  or 'under  the  will. 

Roy  D.  Williams,  of  Boonvllle,  for  appel- 
lants. John  Cosgrove  and  D.  W.  Cosgrove, 
both   of   Boonvllle,    for   respondent  Morton. 

BLAIR,  J.  This  is  a  proceeding  under  sec- 
tion 2535,  R.  S.  1909,  to  adjudge  and  decree 
the  title  to  nearly  100  acres  of  land  in  Coop- 
er county.  Tills  appeal  is  from  a  judgment 
of  the  Cooper  circuit  court  quieting  title  In 
defendant  to  one  half  of  the  land  in  fee  and 
awarding  him  a  life  estate  in  the  otlier  half. 
Both  parties  claim  under  Mary  K.  Morton. 
who  died  testate,  seised  of  an  estate  in  fee  In 
the  lands  In  suit.     Api)ellants  are  devisees 


under  Mrs.  Mort(M>'8  wilL  Respondent  was 
the  husband  of  testatrix,  and  ahso  a  devisee 
under  the  will.  Testatrix  died  without  de- 
scendants In  being  capable  of  inheriting. 

The  applicable  portion  of  the  will  In  ques- 
tion reads  as  follows: 

"First:  I  give  and  devise  to  my  husband, 
Charles  Edwin  Morton,  for  and  during  bis  nat- 
ural life,  the  farm  on  which  I  now  live,  con- 
sisting of  ninety-six  and  forty  hundredths  (96.40) 
acres,  situated  in  Lamine  township,  Cooper 
county,  Missouci,  and  at  his  death  to  my  sis- 
ters, Mrs.  Vinie  Plumlee  and  Mrs.  Viola  Schus- 
ter and  Clara  Oybeal  Roby,  who  is  now  living 
with  me  at  my  home,  equally,  and  in  case  the 
said  Clara  Cybeal  Roby  die  before  my  said  hus- 
band, I  will  that  the  above  mentioned  farm  be 
divided  equally  between  my  two  sisters,  Vinie 
Plumlee  and  Viola  Schuster." 

The  petition  alleged  the  devisees  named 
were  the  owners  of  the  fee  in  the  entire  tract 
subject  to  the  life  estate  of  respondent ;  but 
that  respondent  made  some  claim  to  the  fee, 
adverse  to  plaintiffs,  and  prayed  that  the  ti- 
tle be  defined  and  adjudged.  Respondent  ad- 
mitted testatrix  was  his  wife,  that  she  exe- 
cuted the  will  set  up,  that  the  title  to  the 
land  was  In  her  name,  and  that  he  claimed 
an  Interest  In  the  fee  therein.  He  averred 
he  owned  one  half  the  land  in  fee  and  a 
life  estate  in  the  other  half.  The  agreed 
statement  shows  testatrix  died  May  2,  1910, 
leaving  no  children;  that  at  her  death  she 
owned  in  fee  simple  the  land  in  suit 

Respondent's  position  is  that  under  section 
350,  R.  S.  1909,  he  is  entitled  to  one  half  the 
land  In  fee,  and  that  under  his  wife's  will 
he  Is  entitled  to  a  life  estate  In  the  remain- 
ing half.  The  section  mentioned  reads  as 
follows: 

"Sec.  350.  When  a  wife  shall  die  without  any 
child  or  other  descendants  in  being  capable  of 
inheriting,  her  widower  shall  l>e  entitled  to  one 
tialf  of  uie  real  and  personal  estate  belonging 
to  the  wife  at  the  time  of  her  death,  absolutely, 
subject  to  the  payment  of  the  wife's  debts." 

Appellants  concede  respondent's  right,  un- 
der the  facts,  to  take  under  section  860,  but 
Insist  he  cannot  both  take  under  this  sec- 
tion and  under  the  will;  i.  e.,  that  he  can- 
not take  one  half  the  land  In  fee  contrary 
to  the  terms  of  the  will  and  a  life  estate  in 
the  other  half  under  and  In  accordance  with 
the  will;  but  that  he  Is  put  to  his  election. 
The  trial  court  took  respondent's  view,  and 
held  him  entitled  to  one  half  in  fee  and  a 
life  estate  In  the  remaining  one  half. 

The  Judgment  cannot  stand.  In  Wood  v. 
Trust  Co.,  265  Mo.  loc.  dt.  525,  178  S.  W.  201, 
the  authorities  are  collected  and  the  rule 
stated  thus: 

"It  is  a  fundamental  principle  of  law  that  one 
who  accepts  a  lieneficial  interest  under  a  will 
thereby  adopts  the  whole  will,  and  renounces 
every  right  or  claim  that  is  inconsistent  with 
the  will.  This  is  a  principle  of  universal  appli- 
cation, and  it  extends  so  far  that,  when  a  testa- 
tor in  his  will  disposes  of  property  wliich  be- 
longs to  a  third  party,  and  at  the  same  time 
makes  provision  for  that  third  party  in  bis  will, 
the  party  whose  property  is  so  wrongfully  dis- 
posed of  cannot  accept  the  provision  made  for 
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ber  In  the  trill,  withont  anowing  her  property  to 
be  dspoaed  of  aa  the  will  prorides." 

In  that  case  the  claim  made  in  conflict 
with  the  will  waa  based  npon  section  S51, 
B.  S.  1909,  a  section  analogons  to  section 
3tS0,  bnt  applying  to  the  wife  instead  of  the 
husband.  In  Undsley  r.  Patterson,  dted  in 
the  Wood  Case  and  reported  In  177  S.  W. 
loc.  dt  832,  Ll  R.  A.  1916F,  680,  tbe  claim 
made  contrary  to  the  provisions  of  tbe  will 
wa«  hased  upon  the  same  section  relied  on 
In  this  case— section  360,  K.  S.  1909.  In 
this  last-mentioned  ease  the  whole  matter 
is  carefnUy  considered,  and  what  is  there  said 
disposes  of  every  objection  to  the  application 
of  the  general  role  to  the  facts  of  tills  case. 

The  Judgment  is  reversed,  and.  In  accord- 
ance with  the  reaaest  made  In  appellant's 
brief,  the  cause  la  remanded  to  the  end  that 
r^pondent  may  amend  his  answer  and  make 
his  election  whether  he  will  claim  under 
tbe  statute  or  under  the  wlU.    All  concur. 


PHELPS  T.  ORITES.    (No.  17976.) 

(Supreme  Court  of  Blisaouri,  Division  No.  1. 

June  2,  191&) 

1.  BAMMItJSra  ^924  —  CONTBTAKOS  —  PbIOB 
OOITTBAOT. 

Where  grantor  had  a  right  of  way  over  ad- 
jauing  land  under  contract  with  the  owner,  but 
in  his  deed  merely  conveyed  hia  "easement  over 
the  land  acquired"  from  the  owner,  such  words 
were  merely  descriptive  of  the  way,  but  did  not 
limit  tbe  grantee's  rights  to  those  of  the  grantor 
mider  the  contract. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  8!  64-69 ;  Dec.  Dig.  <&=24.] 

2.  Easeuskts    «=98(1>— Pbesobiption— Colob 
or  TmJB— DBBD& 

Where  grantor,  who  had  a  contractual  right 
of  way  over  adjoining  land,  by  his  deed  con- 
veyed "his  easement  over  such  land,"  the  gran- 
tee was  justified  in  taking  possession  of  the  way 
goder  his  deed,  and  his  possession  was  adverse 
to  the  world. 

[Ed.  Note. — For  other  cases,  see  Kasements, 
Cant  Dig.  H  23,  27-33;   Dec.  Dig.  «=S(1).] 

3.  EASEMcnTS     «=336(3)— Pbksoeiption— Evi- 

DXN'CB— SnFFICISNCT. 

Evidence  held  to  show  acquisition  of  abso- 
lute title  by  advene  possession,  under  deed  con- 
veying easeihent  in  right  of  way,  under  which 
(tantee  and  his  successors  occupied,  undisputed 
by  the  owner,  for  22  years. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  ||  77,  78,  88,  98;  Dec.  Dig.  <8=> 
38<3).] 

4.  EAsnaNTS  «=926(1)— Loss  or  Rionr. 

Forfeitures  are  not  favored  in  tlie  law,  es- 
pecially where  a  right  of  way  under  contract 
<tf  which  grantee  did  not  know,  required  acts  on 
Us  part  in  return  for  way,  and  he  occupied  un- 
der deed  tram  former  owner  purporting  to  con- 
vey an  easement  for  22  years. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {|  72%-74;  Dec  Dig.  ©=26(1).] 

5.  Easements  €==>53  —  Rioht  of  Wat  —  Con- 
tracts—E/ITFobckiient. 

Where  a  deed  purported  to  convey  an  ease- 
ment in  a  right  of  way  absolute,  and  the  gran- 
tee and  Us  successors  and  the  owners  of  the 
Krvient  estate  for  22  years  treated  the  occupan- 
cy as  making  the  grantee  the  owner  and  in  pos- 
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session,  a  prior  contract  of  the  owners  of  the 
servient  estate  and  tbe  grantor  requiring  the 
grantor  to  fence  the  way  would  not  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {{  117-119;   Dec.  Dig.  <8=»53.1 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty; B.  Q.  Thurman,  Judge. 

Injunction  by  J.  C.  Phelps  against  B.  A. 
Crltes.  Decree  for  plaintiff  and  order  deny- 
ing new  trial,  and  defendant  appeals.  Af- 
firmed. 

Plaintiff  commenced  tbljf  proceeding  by 
injunction  in  the  drcnit  court  of  Vernon 
county.  Mo.,  against  above-named  defend- 
ant, to  restrain  him  from  closing  or  obstruct- 
ing a  roadway,  used  by  respondent,  running 
north  on  the  line  between  tbe  northeast  quar- 
ter of  the  northwest  quarter  and  the  north- 
west quarter  of  the  northwest  quarter  of 
section  13,  township  36,  range  32,  to  the 
county  road  on  the  nortii  side  of  said  sec- 
tion. Tbe  answer  admits  that  defendant  is 
the  owner  of  the  northeast  quarter  of  the 
northwest  quarter  of  section  13  aforesaid, 
and  that  plaintift  is  the  owner  of  the  south- 
east quarter  of  tbe  northwest  quarter  of  said 
section  IS.  The  answer  then  sets  out  the 
legal  effect  of  a  contract  between  L.  H.  Par- 
malee  and  John  T.  Blrdseye,  dated  April  24, 
1880,  in  reference  to  above  roadway;  and 
alleges  that  in  September,  1889,  said  Blrdseye 
conveyed  said  southeast  quarter  of  the  north- 
west quarter  of  section  13  aforesaid,  to 
plaintiff,  including  the  easement  In  respect 
to  said  road,  which  Parmalee  bad  conveyed 
to  Blrdseye  as  aforesaid.  It  is  then  averred 
In  the  answer  that  plaintiff  failed  and  refus- 
ed to  keep  up  the  fences,  etc.,  as  required  by 
the  said  Parmalee-Blrdseye  contract,  and 
renounced  said  contract,  etc. 

It  appears  from  the  evidence,  that  on  April 
24,  1889,  John  T.  Blrdseye,  party  of  the  first 
part,  and  L.  H.  Parmalee,  party  of  the  sec- 
ond part,  entered  into  a  written  contract  as 
between  themselves,  which  reads  as  follows: 

"That  whereas  said  John  T.  Blrdseye  owns  the 
S.  E.  %  of  N.  W.  %and  said  Parmalee  owns 
the  N.  %  of  the  N.  W.  %  and  the  S.  W.  % 
of  N.  E.  yi,  all  in  section  13,  in  township  35, 
of  range  32,  and  said  L.  H.  Parmalee  has  given 
said  John  T.  Birdseye  a  right  of  way  out  from 
his  land  north  on  the  line  between  the  N.  E.  % 
of  N.  W.  %  and  the  N.  W.  %  of  N.  W.  %  of 
said  section  13  to  the  county  road  on  the  north 
of  said  section,  and  said  John  T.  Birdseye  has 
permitted  said  Parmalee  to  join  to  and  use  the 
fence  on  the  east  and  north  of  said  Birdseye's 
40  acres.  Now  it  is  agreed  and  contracted  that 
said  Birdseye,  or  liis  assigns,  shall  have  the  free 
use  of  said  right  of  way  out  to  the  public  road 
as  aforesaid  so  long  as  he  shall  keep  and  main- 
tain a  good  hog-tight  fence  on  the  lines  between 
tbe  lands  of  said  Birdseye  and  Parmalee  and 
permit  said  Parmalee  or  liis  assigns  to  use  the 
same  as  a  division  fence.  And  sairl  John  T. 
Birdseye  and  bis  assigns  agree  and  contract  to 
keep  up  such  fence  as  aforesaid  and  permit  said 
L.  U.  Parmalee  to  use  the  same  forever. 

"It  is  further  agreed  that  if  said  Birdseye,  or 
his  assigns,  wish  to  keep  an  open  lane  out  on 
said  right  of  way  then  he  or  his  assigns  will 
keep  up  a  lawful  fence  on  tlie  east  side  there- 
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of  from  hit  premiaM  to  the  bam  lot  of  said 
Parmalee.  And  if  he  does  not  desire  to  keep  an 
open  lane,  then  he  shall  put  in  a  gate  at  the  end 
of  said  Parmalee's  opening  and  close  the  same 
whenever  it  is  used  by  said  Birdseye,  or  bis  as- 
signs, or  persons  using  it  for  his  boaiiiess  or 
pkasure." 

This  contract  was  acknowledged,  but  nev- 
e»  recorded. 

On  September  28,  1889,  John  T.  Birdseye, 
for  the  expressed  consideration  of  $1,300, 
sold  to  plaintiff,  Joseph  C.  Phelps,  the  south- 
east quarter  of  the  northwest  quarter  and  the 
northeast  quarter  of  the  southwest  quarter 
of  section  13,  township  35,  range  32,  in  Ver- 
non county  aforesaid,  and  made  blm  a  deed 
with  full  covenants  of  warranty  therefor. 
After  the  description  of  the  land  conveyed, 
the  deed  to  plaintiff  contains  the  following: 

"And  I  also  convey  hereby  the  easement  over 
the  west  side  of  the  northeast  quarter  of  the 
northwest  quarter  procured  from  tj.  H.  Parmalee 
April  24,  1889,  and  in  the  section  first  above  de- 
scribed." 

Plaintiff  moTed  onto  the  above  land  bought 
from  Birdseye,  in  March,  1890,  and  contin- 
ued to  use,  without  interruption,  the  roadway 
in  controversy,  from  said  date  to  October, 
1912  .when  defendant  built  a  fence  across  the 
road.  The  evidence  fails  to  show  that  Birds- 
eye,  after  the  24th  of  April,  1889,  up  to  the 
time  he  sold  to  plaintiff,  ever  built  the  hog- 
tight  fence  called  for  In  said  contract,  or 
that  he  complied  with  any  of  the  require- 
ments of  said  contract 

Henry  Short,  who  lived  In  that  vicinity 
since  1873,  testified,  in  reference  to  the  date 
when  said  road  was  opened,  as  follows : 

"I  don't  remember  just  the  year,  but  it  has 
always  been  an  opened  road  since  '73;  starting 
from  that,  any  time  it  has  never  been  closed  np 
until  Mr.  Orites  closed  it." 

This  witness  also  testified  that  Parmalee, 
who  was  In  possession  of  the  land,  told  him 
that  he  had  sold  Birdseye  the  road.  Rufe 
Rlggs  testified  that  this  lane  or  roadway  was 
fenced  on  each  side  in  1887  or  1888,  and  was 
used  as  a  road  after  that  date.  In  fact,  the 
evidence  conclusively  shows  that,  for  more 
than  20  years  before  the  road  ,was  fenced  by 
defendant  in  the  fall  of  1912,  the  plaintiff 
and  bis  family,  as  well  as  his  tenant,  bad 
openly,  notoriously,  continuously,  and  under 
a  claim  of  right  been  using  this  lane  or  road 
as  a  means  of  exit  to  the  public  road  on  the 
north,  from  his  own  land. 

Plaintiff  got  the  above  contract  from  Birds- 
eye,  after  he  bought  the  land  from  the  lat- 
ter, and  before  he  took  possession  of  same 
In  the  spring  of  1890.  He  retained  the  con- 
tract, and  testified,  at  the  Instance  of  de- 
fendant, as  follows: 

"Q.  Have  you  ever  performed  any  of  the  work 
prescribed  in  this  contract  on  the  road  or  fences? 
A.  No,  sir.  Of  course,  I  have  made  fences  there, 
but  I  never  did  it  with  regard  to  this  contract 
at  aU." 

Plaintiff  further  testified,  <m  cross-exami- 
nation] 

"Q.  Then  yon  claim  under  that  deed  and  this 
contract  together?    A.  No,  sir,  I  never  claimed 


under  the  contract  at  all,  because  T  expected  to 
hold  Mr.  Birdseye  all  the  time  for  the  road." 

Plaintiff  testifled  that  he  put  the  contract 
in  bis  madiine  drawer  when  be  received  It 
from  Birdseye;  that  it  had  remained  there 
until  he  got  out  his  deed  to  show  it  to  de- 
fendant in  the  fall  of  1912;  that  the  con- 
tract fell  out  of  the  deed;  and  that  he  had 
forgotten  all  about  the  contract  during  tbe 
23  years  It  had  remained  there. 

Upon  a  careful  reading  of  the  record,  we 
are  of  the  opinion  that  the  evidence  shows 
that  neither  Birdseye  nor  the  plaintiff  ever 
complied  with  the  requirements  of  the  con- 
tract between  Parmalee  and  Birdseye,  nor 
did  either  ever  attempt  to  do  so.  The  evi- 
dence is  equally  as  clear  that  neither  Parma- 
lee nor  any  of  those  claiming  under  or 
through  him,  prior  to  the  fall  of  1912,  ever 
made  any  complaint  about  the  alleged  fail- 
ure of  plaintiff  to  build  a  good  hog-tight 
fence  on  the  lines  between  plaintiff  and  de- 
fendant, or.  his  failure  to  comply  with  said 
contract  in  any  respect  The  evidence  like- 
wise shows  that  the  fences  along  the  lane 
in  controversy,  as  well  as  the  other  fences 
mentioned  in  said  contract,  were  repaired 
by  plaintiff,  as  well  as  the  former  owners 
of  the  northeast  quarter  of  the  northwest 
quarter  of  section  13,  aforesaid,  and  their 
respective  tenants.  In  fact  the  repairs  made 
were  such  as  adjacent  property  owners  mlgbt 
well  have  made,  had  there  been  no  contract 
in  existence.  The  lane  had  been  there  and 
constantly  used  by  plaintiff,  his  family,  and 
tenants  for  more  than  20  years,  when  de- 
fendant bought  his  land  from  Parmalee.  Oe- 
fendant  knew  the  roadway  was  there  and 
used  as  aforesaid,  and  made  no  objections  to 
the  use  of  same  by  plaintiff  as  an  easement 
until  he  saw  the  contract  heretofore  men- 
tioned, in  the  fall  of  1912. 

Defendant's  testimony  was  In  some  re- 
spects contradictory  of  that  offered  by  plain- 
tiff; and  especially  in  regard  to  alleged  ad- 
missions made  by  plaintiff,  concerning  the 
obligations  to  fence,  etc.,  imposed  by  the 
contract  aforesaid.  Plaintiff  also  Introduced 
evidence  in  rebuttaL  Tbere  is  no  controver- 
sy, however,  over  the  fact  that  plaintiff  took 
possession  of  said  roadway  in  1890 ;  that  he 
continued  In  the  open,  notorious,  continuous, 
exduslve,  and  uninterrupted  possession  of 
same,  until  it  was  fenced  by  defendant  ta 
the  faU  of  1912. 

The  trial  court,  after  hearing  all  the  evi- 
dence, found  the  issues  In  favor  of  plaintiff 
and  rendered  its  decree  accordingly.  De- 
fendant, in  due  time,  filed  his  motion  for  a 
new  trial,  which  was  overruled  and  the  canse 
duly  appealed  to  this  court 

Homer  M.  Poage,  of  Nevada,  Mo.,  for  ap- 
pellant W.  M.  Bowker,  of  Nevada,  Mo.,  for 
respondent 

RAILET,  0.  (after  stating  the  facts  as 
above).  [1]  I.  On  September  28,  1889,  John 
T.  Birdseye  and  wife,  for  the  expressed  con^ 
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ridemtlim  ot  $1,800,  executed  and  delivered 
to  plalnttfl  a  deed,  with  fall  covenants  of 
varrantr,  conreying  to  him  the  sontbeast 
qaarter  of  the  northwest  quarter  and  the 
northeast  quarter  of  the  southwest  qaarter 
of  se<:tlon  13,  township  86,  range  82,  In  Ver' 
Don  county.  Mo.  Following  the  above  de- 
acriptlon,  said  deed  contains  the  following: 

"And  I  also  convey  hereby  the  easement  over 
tbe  vest  sida  of  the  northeast  quarter  of  the 
northwest  quarter  procured  from  L.  H.  Parmalee 
April  24,  1889,  and  in  tbe  section  first  above 
docribed." 

This  deed  does  not  in  terms  refer  to  the 
oontiact  between  Parmalee  -and  Bi^rdseye, 
Dor  does  it  refer  to  the  deed  made  by  Parma- 
lee to  BIrdseye  for  plaintiff's  land  aforesaid. 
Tbe  above  qnoted  langnage,  "procured  from 
L.  H.  Parmalee  April  24,  1888,"  is  simply  de- 
BCripUve  of  the  location  of  the  road  in  con- 
troversy, and  distinguishes  it  from  any  oth- 
er road.  Tbe  above  description,  when  consid- 
ered in  connection  with  the  fact,  tliat  the 
road  had  already  been  there  since  1873  and 
fenced  on  each  side  since  1687  or  1888,  was 
raffident  to  locate  the  road  without  any  ref- 
erence to  the  contract  aforesaid.  The  deed 
from  BIrdseye  to  plaintiff  did  not  n&dertake 
to  convey  the  easement  upon  the  same  terms 
and  conditions  upon  which  BIrdseye  had  re- 
celfed  It  from  Parmalee.  Ou  the  contrary, 
Blrdseye's  deed  to  plaintiff  warrants  the  title 
to  the  easement  as  wdl  as  the  land  conveyed. 

[2]  In  view  of  the  foreg<dng,  we  think  the 
plaintiff  was  Justified  in  taUng  possession 
of  the  above  easement  in  1880,  under  tbe 
terms  of  his  deed,  and  that  the  possession 
TUdi  he  then  took  was  adverse  to  the  world. 

[3]  Upon  a  fall  and  carefnl  consideration 
at  all  the  testimony,  we  are  of  the  opinion 
tbat  the  oondnsion  reached  iby  the  trial 
ooort,  to  tbe  ^ect  that  plaintiff  bad  ac- 
qnlred  an  absolute  title  by  adverse  posses- 
don  to  the  easonent  in  controversy,  before 
defendant  bought  his  land,  is  fully  warrant- 
ed by  the  fkcts  in  the  case,  and  meets  with 
our  ai9r«yTaL 

Plaintiff  therefore  had  a  good  title  to  said 
roadway  when  it  was  fenced  by  defendant  in 
tbe  fall  of  1012.  Boyce  T.  Missouri  Pacific 
By.  Co.,  108  Mo.  683,  68  8.  W.  920,  68  L.  R. 
A.  442;  Sanford  v.  Kern,  223  Mo.  616,  122 
8.  W.  1061;  Power  t.  Dean,  112  Mo.  App. 
288,  86  S.  W.  1100. 

[4,  f  ]  II.  Tbe  contract  between  Parmalee 
and  BIrdseye  was  executed  on  April  24,  1889. 
BIrdseye  <Ud  not  comply  with  the  terms  of 
said  contract  before  be  sold  to  plaintiff;  nor 
did  Parmalee,  daring  said  period,  imdertake 
to  enforce  the  provisions  of  said  agreement, 
or  to  make  any  complaint  in  respect  to  Birds- 
eye's  failure  to  carry  oat  its  provisions.  Aft- 
er plaintiff  bought  bis  land  from  BIrdseye, 
he  made  no  effort  to  build  or  maintain  a 
hog-tight  fence^  or  to  comply  with  the  pro- 
visions of  said  agreement  Neither  Parma- 
lee nor  any  of  bis  successors  in  title,  before 


October,  1912,  ever  made  any  complaint  Ui 
regasd  to  plaintiff's  failure  to  comply  with 
the  contract.  On  tbe  other  hand,  prior  to 
October,  1912,  both  plaintiff  and  those  claim- 
ing under  Parmalee  acted  on  the  theory  that 
respondent  owned,  and  was  in  the  exclusive 
possession  of,  said  easement.  Plaintiff  had 
no  knowledge  of  the  existence  of  the  con- 
tract between  Parmalee  and  BIrdseye,  when 
he  bought  bis  land  from  the  latter  on  Sep- 
tember 28,  1889.  He  did  not  learn  of  its  ex- 
istence until  after  Christmas,  1880.  The  con- 
tract recites  that  Parmalee — 
"has  given  said  John  T.  Birdscye  a  right  of  way 
out  from  bis  land  north  on  the  line  between  the 
N.  B.  %  of  N.  W.  \  and  the  N.  W.  Vi  of  N.  W. 
^  of  said  section  13  to  tbe  county  road  on  the 
north  of  said  section,  and  said  John  T.  BIrdseye 
has  permitted  said  Parmalee  to  join  to  and  use 
the  fence  on  the  east  and  north  of  said  Birds- 
eye's  40  acres." 

The  contract  does  not  provide  for  a  for- 
feiture of  said  easement,  in  case  BIrdseye 
failed  to  carry  out  the  provisions  of  the  con- 
tract. Forfeitures  are  not  fftvored  by  the 
law,  and  especially  under  such  clrcnmstauces 
as  those  disclosed  by  the  record  in  this  case, 
Tetley  v.  McBlmurry,  201  Mo.  loc.  dt  894, 
100  S.  W.  37,  and  cases  died.  All  the  par- 
ties in  interest  therefore,  having  proceeded, 
from  1890  to  1912,  upon  the  theory,  that 
plaintiff  was  the  owner  and  in  possession  of 
said  roadway,  it  would  neither  be  equitable, 
nor  Just  to  allow  defendant,  at  this  late 
date,  to  eiforce  the  provisions  of  said  con- 
tract as  against  the  plaintiff,  even  If  the  lat- 
ter were  claiming  title  thereunder. 

m.  We  have  fully  considered  all  the  facts 
presented  in  the  record  before  us,  and  have 
reached  the  c<mclasion  that  the  decree  of 
tbe  trial  court  was  for  the  right  party. 

The  Judgment  below  is  accordingly  ar- 
flrmed. 

BROWN,  O.,  concurs  In  closing  paragraph 
and  in  result,  without  considering  other 
questions. 

PiSR  CURIAM.  The  foregoing  opinion  of 
RAILiET,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur;   BOND,  J.,  in  result. 


SUMMERS  et  al.  v.  CORDELL  at  aL 
(No.  17953.) 

(Supreme  Oonrt  of  Missouri,   Division  No.  1. 
June  2,  1016.) 

1.  Apfeai,  AifD  Ebbob  «=761— Sufficiknot 
Of  Brief— Points  and  Authoritieb. 

Under  Supreme  Court  rule  15  (168  S.  W. 
iz)  the  points  and  authorities  of  appeUants* 
brief  should  contain  a  brief  statement  of  facts 
relating  to  each  point  separately  presented, 
showing  the  page  of  record  where  testimony  can 
be  found,  and  by  appropriate  lan^age  should  ap- 
ply the  authorities  dted  to  each  point. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3006;   Dec.  Dig.  <8=>761.] 
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2.  HlOHWATS  «S>6S  —  BSTABLISBiaSNT  OF 
COONTT     BOAD    —    JUDOMEirr    OF    CIOJDNTY 

OotfBT — COLLATERAI,   ATTACK. 

Under  Rev.  St.  1909,  i  10435,  requiring  the 
petition  for  the  establishment  of  a  new  road  to 
be  accompanied  by  the  names  of  all  resident  per- 
sona owning  lands  through  which  such  road  will 
pass,  together  with  the  amount  of  damages 
claimed  by  them,  the  petition  need  not  contain 
such  information,  and,  where  the  record  affirma- 
tively shows  that  such  information  accompanied 
the  petition,  that  due  notice  was  given  as  re- 
quired by  section  10436,  and  that  commissioners 
were  duly  appointed  to  assess  damages  under 
section  10438,  the  amount  of  which  was  paid  in- 
to court,  the  order  of  the  county  court  is  not 
subject  to  collateral  attack  in  an  action  to  en- 
join the  opening  of  sach  road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  f  168;  Dec  Dig.  <^=a63.1 

3.  HlOHWATB  ^=364^K8TABLISH>a:NT— JVDO- 
ITENT  OF  OOUNTT  OotWT  —  SUFFICIKNOT  OF 

CoLt^TBRAL  Attack. 
Where  the  county  court  acquires  jurisdic- 
tion over  the  proceedings  for  the  establishment 
of  a  road  and  over  the  proper  parties  by  duly 
posted  notices,  the  action  of  the  court  in  order- 
ing a  survey,  appointing  commissioners,  etc., 
cannot  be  collaterally  attacked  in  a  suit  to  en- 
join the  opening  of  such  road. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  |{  165,  334;  Dec.  Dig.  <S=»64.] 

4.  Appeal  and  Ebrob  <3=>877(2)  —  Review  — 
Errors  Prejudiciai.  to  Appellant. 

Only  errors  that  are  prejudicial  to  appel- 
lant will  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3563,  3564;  Dec.  Dig.  «=» 
877(2).] 

5.  Highways  ®=»58(3),  64  —  Establishment 
BT  Statutory  Prockedinos— Appeal  and 
EmoR— Collateral  Attack. 

The  order  of  the  county  court  establishing  a 
new  road  and  assessing  damages  is  appealable  to 
the  drcuit  court  under  Rev.  St.  1909,  g  10440, 
and,  where  no  objection  to  the  proceedings  nor 
exceptions  to  the  report  of  damages  was  made, 
nor  any  appeal  taken,  errors  in  the  proceedings 
not  jurisdictional  cannot  be  raiseil  on  collateral 
attack  in  proceedings  to  enjoin  the  opening  of 
the  road. 

[Ed.  Note. — For  other  cnsps,  sec  Hishwavs, 
Cent  Dig.  S§  165,  179-183,  334;  Dec.  Dig.  <5=» 
5S(3),  64;   Appeal  and  Error,  Cent.  Dig.  S  575.] 

6.  HionwAYS  <3=364  —  Establishment  by 
Statutory  Proceedings — Appeal  and  Ea- 
ROR— Collateral  Attack. 

The  competency  of  commissioners  appointed 
by  the  county  court  under  Rev.  St.  1909,  f 
10438,  to  assess  damages  in  establishing  a  new 
road  and  the  insufficiency  of  the  damages  are 
questions  that  cannot  be  reviewed  in  collateral 
attack  on  an  order  establishing  the  road  in  an 
action  to  enjoin  the  opening  of  the  road. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §§  165,  334 ;  Dec.  Dig.  (S=>64.] 

7.  CoDRTs  €=>87— Records— Personal  Let- 
ter BY  Judge. 

A  court  of  record  must  speak  through  its 
record,  _  and  a  letter  written  by  one  of  three 
judges  is  not  bindin<!  on  the  court,  regardless  of 
personal  views  expressed  therein. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {g  806-310;   Dec.  Dig.  <S=>87.] 

8.  Highways  <S=»64  — Establishment— Col- 
lateral Attack— Misleading  Letters  of 
Judge— Effect. 

The  plaintiff  in  proceedings  to  enjoin  open- 
ing of  road  cannot  complain  that  he  was  misled 
by  letter  of  presiding  judge  of  county  court 
where  commissioners   were  appointed   to  assess 


damages  more  than  a  year  thereafter  withrat 
any  remonstrance  or  objection  by  him. 

[Ed.  Note.— For  other  cases,  see  Highwaj^, 
Cent.  Dig.  gg  165,  334;   Dec.  Dig.  iS=>64.] 

Appeal  from  Circuit  Coart,  Howell  Comi- 
ty;  W.  N.  Evans,  Judga 

Application  by  John  Summers  and  otheni 
against  W.  C.  Cordell  and  others  to  restrahi; 
the  opening  of  a  public  road.  From  a  jodg- 
ment  dissolving  a  temporary  injunction, 
plalntUTs  appeaL    Affirmed. 

On  December  4,  1911,  appellants  filed  a  pe- 
tition   for    Injunction    against    respondents, 
Cordell,  Vaughn,  and  Bellew,  as  judges  of 
the  county  court  of  Howell  county  aforesaid, 
and  Offield,  as  road  overseer,  alleging  tberet 
In  that  said  county  court  had  entered  of  reo 
ord  an  order  establishing  a  new  public  road' 
In  Spring  Creek  township  (describing  sameU 
and   requiring  Offleld,  as  road  overseer,  t« 
open  said  road  at  the  expiration  of  100  da;i 
from  the  date  of  said  order;    that  plaintiffii 
are  landowners  along  the  proposed  new  pull; 
lie  road;    that  they  each  refuse  to  give  the 
right  of  way  for  said  road ;  that  said  Offielili| 
as  overseer,  is  threatening  to  open  said  road, ' 
and  is  about  to  proceed  to  open  same,  andj 
will.  If  not  prevented  by  order  of  the  court, 
proceed   Immediately  to  open  said   road,  to 
tear  down  the  fences  of  plaintiffs  and  more 
the  same  back  a  sufficient  distance  to  a^-- 
quire  land  for  said  road,  and  will  appropriate 
the  lands  of  plaintiffs  for  such  purpose    It 
la  then  alleged  In  petition  that  the  order  ot 
the  county  court  aforesaid  Is  void,  and  five 
different  grounds  are  set  forth   therein  in 
support    of   said   contention.     The    petition 
concludes  with  a  prayer  for  Injunctive  relief. 

Defendants  answered,  and  admitted  there- 
in that  they  are  officers  as  charged  In  peti- 
tion, and  that  they  are  proceeding  to  open 
said  road  under  a  valid  order  of  the  county 
court  They  deny  each  and  every  other  al- 
legation of  petition. 

Upon  a  hearing  before  the  trial  Judge  the 
latter  dismissed  plaintiffs'  bill,  dissolved  thi 
Injunction  theretofore  issued,  and  in  doe 
form  entered  judgment  for  defendants. 
Plaintiffs  filed  a  motion  for  a  new  trial,  aui 
also  a  motion  In  arrest  of  judgment.  Boib 
motions  were  overruled,  and  the  case  appeal- 
ed to  the  Springfield  Court  of  Appeals.  Ii 
appearing  from  the  record  that  the  title  t< 
real  estate  is  involved,  the  case  was  properlj 
transferred  by  the  Court  of  Appeals  to  thii 
court.  The  facts  disclosed  by  the  record,  aj 
far  as  necessary,  will  be  considered  in  thi 
opinion  to  follow.- 

J.  N.  Burroughs,  of  West  Plains,  for  ap 
pellants. 


RAILET,  O.  (after  stating  the  facts  a 
above).  [1]  L  Rule  16  of  this  court  (160  S 
W.  ix)  provides  that: 

"All  briefs  shall  be  printed  and  shall  contai 
separate  and  apart  from  the  argument  or  discui 
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«ion  of  aathoritteB,  a  sttMment,  In  niinimlcal  oiv 
der,  of  the  points  relied  on^  together  witn  b  dta- 
tiiHi  of  aotuoritieB  appcopnate  under  each  point. 
And  any  brief  failing  to  comply  with  thi»  rule 
may  be  disregarded  by  the  court. 

"The  brief  filed  by  appellant  shall  distinctly 
asd  separate  allege  the  erroia  conunitted  by 
die  inferior  conrt,  and  no  reference  will  be  per- 
Ditted  at  the  anument  to  the  errors  not  thus 
ipecified,  unless  for  good  cause  shovn  the  court 
■hall  otherwise  direct." 

Appellants'  brief  does  not  come  up  to  the 
requirements  of  the  above  rale.  The  "points 
and  authorities''  do  not  contain  any  refer- 
ence to  the  pages  of  the  record  where  the 
testimony  can  be  found,  nor  is  there  any  at- 
tempt to  apply  the  anthorities  cited  to  any 
particular  part  of  the  record.  The  points 
and  authorities  simply  contain  statements  of 
abstract  propositions  of  law,  without  the 
slightest  reference  to  the  record.  They 
ihoQld  contain  a  brief  statement  of  the  facta 
relating  to  each  proposition  presented,  with 
the  page  of  the  record  where  the  testimony 
can  be  found,  and  by  appropriate  language 
apply  the  authorities  cited  to  the  points  we 
are  called  upon  to  consider.  A  compliance 
with  the  above  suggestions  would  relieve  the 
court,  in  many  cases,  of  a  vast  amount  of 
labor  In  searching  the  record  for  the  testi- 
mony In  order  that  we  may  consider  the 
same  in  the  light  of  the  authorities  cited  and 
relied  upon  by  counsel. 

[2]  11.  It  is  contended  by  appellants  that: 

"The  petition  to  the  county  court  was  void, 

for  the  reason  that  it  did  not  give  the  names  of 

these  appellants  as  landowners  to  be  affected  by 

said  road,  nor  the  damages  claimed  by  them." 

Secti(«  10435,  R.  S.  1909,  relates  to  the  es- 
tablishment of  new  roads,  and,  among  other 
things,  provides  that: 

"Said  petition  shall  be  accompanied  by  the 
names  of  all  resident  persons  owning  land 
through  which  said  proposed  road  or  change  or 
rftooation  of  road  shall  run,  with  the  amount  of 
damages  claimed  by  them,  so  far  as  can  be  as- 
CFftained,  and  also  the  names  of  those  who  are 
willing  to  give  the  right  of  way  for  said  pro- 
posed road  or  change  of  road," 

The  petition  presented  to  the  county  court, 
among  other  things,  contains  the  following: 

"And  we  further  aver  that  said  new  public 
road  is  entirely  practicable  and  a  public  neces- 
sity. And  we  farther  aver  that  said  public  road 
is,  whenever  practicable,  olong  government  sur- 
reys, and  that  this  petition  is  accompanied  by 
the  names  of  all  resident  and  other  persons  own- 
ing land  through  which  said  public  road  shall 
run,  with  the  amounts  of  damages  claimed  by 
each  of  them  so  far  as  can  be  ascertained,  and 
also  by  the  names  of  all  those  who  are  willing 
to  give  the  right  of  way  for  said  proposed  public 
wad." 

It  will  be  observed  from  comparing  the  pe- 
tition with  the  requirements  of  section  10436, 
mpra,  that  it  follows  the  language  of  the 
statute. 

In  Halter  t.  Leonard,  223  Ma  loc.  dt  292. 
122  S.  W.  706,  Judge  Gantt,  speaking  for  Di- 
vision No.  2,  said: 

"There  is  no  warrant  in  the  statute  for  the 
oonteDtion  that  the  petition  Itself  should  contain 
these  names.  Fall  and  complete  jurisdiction 
was  conferred  upon  the  county  court  to  pass  up- 
on tht  calBdeo<7  of  tUs  petition,  and  to  find  as 


a  matter  of  fact  dtat  it  was  accompanied  by-  the 
list  of  landowners  as  provided  by  the  statutes. 
As  said  in  Baubie  v.  OsRman,  142  Mo.  loc.  dt. 
505  [44  S.  "W.  389] :  The  county  court  having 
the  exclusive  Jurisdiction  for  the  laying  put  and 
opening  public  roads,  and  having  acquired  juris- 
diction in  thi»  particular  cose  by  the  notice  and 
petition,  its  findings  and  judgment  are  not  open 
to  collateral  attack,  and  its  judgment  is  entitled 
to  every  presumption  in  its  favor.  lingo  v. 
Burford,  112  Mo.  149  [20  S.  W.  469] ;  Snoddy 
V.  Pettis  County,  45  Mo.  361;  Rose  v.  Kansas 
CSty,  128  Mo.  135  [80  S.  W.  5ia]' " 

There  is  no  testimony  In  the  record  be- 
fore us  tending  to  show  that  the  above  alle- 
gation of  petition  In  reference  to  names  of 
'  property  owners,  etc.,  having  accompanied 
I  said  petition,  was  not  true.  Plaintiffs  offered 
[  in  evidence  the  record  of  the  county  court, 
;  which  reads  as  follows: 

I  "Now,  the  above  cause  coming  on  again  to  be 
'  heard,  and  the  county  highway  engineer  and  ex 
'  officio  road  commissioner  has  tiled  herein  his  re- 
port, from  which  said  report  It  appears  that 
Thurman  Tabor,  John  Tabor,  John  Summers, 
W.  0.  Edmonds,  J.  W.  Fox,  J.  O.  D.  Davis,  J. 
F.  M.  Dooley,  N.  T.  Edmonds,  J.  W.  Ix)rance, 
and  J.  L.  Calloway  have  failed  or  refused  to  re- 
linquish the  right  of  way  for  said  road :  It  is 
therefore  ordered  by  the  court  that  Arch  David- 
son, John  T.  Kichardson,  and  W.  C.  Hocntt  be, 
and  they  are  hereby,  appointed  to  act  as  com- 
missioners," to  assess  the  damages,  etc. 
Section  10438,  R.  S.  1909,  reads  as  follows: 
"Bnt  if  it  appear  that  any  person  or  persons 
through  whose  lands  such  prc^osed  road  •  •  * 
should  run  have  failed  or  refused  to  relinquish 
the  right  of  way,  and  are  not  willing  to  tnke  the 
amount  of  damages  offered  them  by  the  court  or 
petitioners,  •  •  •  the  county  court  shall  ap- 
point, by  order  of  record,  three  disinterested 
freeholders,  of  the  county,  etc.,  to  assess  the 
damages. 

In  addition  to  the  foregoing,  the  county 
court,  in  Its  final  order  establishing  said  road, 
affirmatively  set  out  the  above  matters,  and 
recites  therein  the  names  of  those  in  whose 
favor  damages  had  been  assessed  by  the  com- 
missioners, as  well  as  the  amount  allowed 
each.  It  redtes  the  names  of  those  to  whom 
no  damages  were  allowed.  It  also  recites 
that  the  damages  allowed  by  said  commis- 
sioners were  paid  into  court  In  addition  to 
the  foregoing,  the  petition  for  injunction 
herein  contains  the  following: 

"Plaintiffs  further  state  that  they  each  and 
all  own  land  along  the  proposed  new  public 
road;  that  they  each  refuse  to  give  the  right  ot 
way  for  said  road." 

In  the  proceedings  before  the  county  court 
the  petition  for  the  road  was  in  proper  form. 
It  contained  the  requisite  number  of  quali- 
fied petitioners,  and  literally  complied  with 
the  terms  and  provisions  of  section  10435, 
R.  S.  1909.  Due  notice  was  given  as  re- 
quired by  section  10436,  R.  S.  1909.  The 
county  court  affirmatively  found  and  entered 
of  record  that  the  requirements  of  said  sec- 
tions 10435  and  10436  had  been  compiled 
with.  Keeping  In  mind  that  this  is  a  collat- 
eral attack  upon  the  proceedings  of  the  coun- 
ty court.  In  respect  to  a  matter  over  which 
It  had  exclusive  original  Jurisdiction,  and 
there  being  nothing 
controvert  the 


ive   original   junsamion,    ana 
thing  In  the  record  tending  to    C^ r^r\rs\o 
aUegatlons  of  petition  la  re^y  VJVjiJ  VIC 
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spect  to  said  matters,  it  is  dear  that  tbe  fore- 
going contention  of  plalntlfb  Is  not  sustained 
by  tbe  record. 

[S]  III.  It  is  insisted  by  plaintiffs  that 
there  is  notblng  in  tbe  record  which  "shows 
a  finding  by  the  conrt  as  to  tlie  probable 
amount  of  damages  accruing  to  landowners 
and  other  expenses  attending  the  opening  of 
the  road  or  any  order  requiring  payment  of 
the  same  by  petitioners."  The  record  of  the 
coimty  court,  introduced  by  plaintiffs,  re- 
cites, that: 

"Commissioners'  report  accepted  and  damagef^ 
paid  in,  and  road  ordered  open,  all  parties  faiive 
100  days  to  move  fences  from  August  17,  1911." 

It  also  appears  from  tbe  final  judgment  of 
the  county  conrt  that  the  damages  assessed 
in  favor  of  plaintiffs  were  paid  into  court 
The  county  court  having  acquired  full  Juris- 
diction over  tbe  subject-matter,  and  the  par- 
ties interested  therein  having  been  properly 
brought  before  the  court  by  the  posting  of 
proper  notices,  the  action  of  said  court  in  or- 
dering a  survey,  appointing  commissioners, 
etc.,  cannot  be  declared  void  in  this  collateral 
proceeding,  even  if  it  failed  to  ascertain  be- 
forehand the  probable  amount  of  damages  ac- 
cruing to  landowners,  etc.  We  are  at  a  loss, 
however,  to  understand  what  just  grounds  of 
complaint  these  plaintiffs  can  have  on  ac- 
count of  said  alleged  failure  of  the  court,  for 
tbe  obvious  reason  that  the  damages  due 
them  were  paid  into  court,  no  exceptions 
were  filed  to  the  report  of  tbe  commissioners 
assessing  same,  and  no  appeal  was  taken 
from  either  the  final  judgment  in  the  county 
conrt  or  from  the  assessment  of  damages 
aforesaid. 

[4]  As  said  by  tbls  court  in  Eowell  t. 
Jackson  County,  262  Ma  loc.  dt  412,  171  S. 
W.  844: 

"It  is  only  errors  that  affect  appellant  or 
plaintiff  in  error  that  are  reversible,  and  courts 
lend  an  attentive  ear  to  none  other.  City  of  St. 
Louis  v.  Lanigan,  97  Mo.  loc.  cit.  180  [10  S.  W. 
475] ;  R.  S.  1909,  S  2082;  Kansas  Cityv.  Woe- 
rishoeffer,  249  Mo.  loc.  cit.  24  [155  S.  W.  779]." 

[S]  In  Seafleld  ▼.  Bohne,  169  Mo.  loc.  dt 
651-652,  69  S.  W.  1055,  Judge  Valllant,  speak- 
ing for  this  Division,  said: 

"But,  when  private  property  rights  are  threat- 
ened, it  is  the  duty  of  the  owner  to  avail  him- 
self of  the  process  of  law  for  his  protection,  and, 
if  he  stands  by  and  allows  a  court  in  the  exerrisc 
of  its  rightful  jurisdiction  to  decide  questions  of 
law  or  of  fact  contrary  to  the  correct  interpre- 
tation of  the  one  or  to  the  weight  of  the  evi- 
dence as  to  the  other,  and  neglects  tbe  means  at 
hand  to  correct  the  error,  he  cannot  afterwards 
treat  tbe  whole  proceedings  of  the  court  as  a 
nullity." 

Judge  Valllant,  on  pages  552  and  553  of  ICO 
Ma,  page  1035  of  60  S.  W.,  concludes  the 
above  opinion  as  follows: 

"Our  conclusion  is  that,  if  the  county  court 
made  any  mistake  in  its  judgment  touching  any 
of  the  matters  in  issue  in  the  proceeding  to  open 
the  rood  in  question,  it  was  an  error  of  judg- 
ment which  could  have  been  reviewed  and  cor- 
rected in  the  manner  provided  by  law  for  relief 
Sainst  such  errors,  but  that  it  did  not  render 
•  judgment  void  as  one  the  court  bad  no  ju- 


risdietion  to  reader,  awr  subject  It  to  collateral 

attack." 

The  above  was  an  injunction  snlt  bronglit 
against  the  county  court  of  Dade  coonty. 
Ma,  and  a  road  overseer.  The  prlndples  of 
law  announced  therein  are  equally  as  ap- 
plicable to  the  case  at  bar.  These  plaintiffs 
made  no  objections^  to  any  of  tbe  proceed- 
ings before  tbe  county  court  Tbey  filed  no 
exceptions  to  the  report  of  commissioners, 
and  made  no  effort  to  appeal  the  case  to  tbe 
drcuit  court,  where  it  could  have  been  tried 
de  novo  as  provided  In  section  10440,  It,  S. 
1909. 

Tbe  above  contention  of  appellants  Ls  with- 
out merit,  and  is  accordingly  overruled. 

[6]  IV.  It  la  further  insisted  by  appellants 
that: 

"The  statute  requires  that  the  commissioners 
appointed  to  assess  damages  shall  be  resident 
freeholders  of  the  county,  disinterested,  and  not 
of  kin  to  the  parties  in  mterest.  This  require- 
ment must  also  be  shown  by  the  record  itself. 
No  presumption  will  be  indulged  that  tbe  com- 
missioners possess  tbe  necessary  qualification," 
etc. 

Regardless  of  the  merits  of  such  contention 
in  a  proper  case,  these  plaintiffs  are  in  no 
condition  to  complain  of  alleged  error  of  the 
county  conrt  in  respect  to  above  matter.  The 
quotation  from  Howell  v.  Jackson  County, 
262  Mo.  loc  cit  412,  171  S.  W.  342,  set  out 
In  the  preceding  proposition,  applies  with 
equal  force  to  above  contention. 

It  Is  not  asserted  that  tbe  commissioners 
failed  to  allow  plaintiffs  adequate  damages, 
nor  that  any  objection  was  raised  before 
ttie  county  conrt  as  to  their  competency  to 
act  Appellants  were  in  court  They  had 
the  legal  right  to  object  to  said  commission- 
ers, if  any  valid  reason  existed  for  so  doing. 
If  the  damages  were  Inadequate,  they  could 
have  filed  exceptions  to  the  report  of  com- 
missioners and  called  for  a  new  assessment 
of  damages.  They  acquiesced  in  the  assess- 
ment made,  and  should  not  be  heard  in  this 
collateral  proceeding  to  call  in  question  the 
competency  of  said  commissioners  to  act,  and 
especially  so  In  a  court  of  equity.  This  con- 
tention is  likewise  ruled  against  appellants. 

V.  It  is  also  contended  by  appellants  that 
"section  10438  requires  tbe  commtssioners 
appointed  to  assess  damages  to  notify  res- 
ident owners  of  tbe  time  and  place  of  their 
meeting,"  eta,  and  that  tbe  proceedings  be- 
fore tbe  county  conrt  are  void,  because  tbe 
commissioners  failed  to  comply  with  the  law. 

Section  10438,  B.  S.  1909,  reads  as  fol- 
lows : 

"  *  *  *  Tbe  said  commissioners,  after  hav- 
ing been  duly  sworn  to  faithfully  perform  their 
duties,  shall  verbally  notify  the  resident  owner 
or  owners  of  such  lands,  if  tliey  can  be  found  on 
their  premises  when  proceeding  to  the  discharge 
of  the  duties  of  their  business,  and  proceed  to 
view  the  premises  and  assess  the  damages."  etc. 

The  report  of  commissioners,  among  other 
things,  contains  the  following  redtatlon: 

"We,  the   undersigned,    •    •    •    did,   on    the        t 
4th  day  of  August,  1911,  proceed  to  the  premises      jl  p* 
described  in  said  petition,  having  first  notitied     \*^^ 
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■n  the  pmrtiea  interMted  of  car  inteaded  meet- 
iog,  and  the  purpose  thereof,  and  did  then  and 
there,  hear  all  the  testimony  offered  tn  relation 
to  the  damages  sustained  by  the  laying  oat  of 
taid  road,  and  do  assess  the  damafes  thereof  to 
each  particular  landowner,  as  followa,  to  wit." 

Then  follow  the  names,  amounts,  etc. 
This  report  was  sworn  to  by  tbe  commission- 
ers on  August  4,  1911,  and  filed  wUb  the 
county  court 

It  appears  from  tbe  record  tbat  appellants 
knevr  commisslonecs  had  been  appointed  to 
assess  tbelr  damages.  They  were  already  In 
court,  and.  If  the  damages  assessed  were  In- 
ndequate,  or  If  tbe  commissioners  had  fail- 
ed to  notify  them  as  to  the  time  and  place 
for  hearing  evidence  npon  this  subject,  they 
should  have  promptly  moved  In  the  county 
court  to  have  the  report  of  commissioners 
set  aside,  and  asked  for  a  new  assessment 
of  damages,  if  they  claimed  injustice  had 
l«en  done  thenu  They,  however,  stood  by 
and  made  no  complaint  to  the  county  court, 
In  respect  to  this  matter,  and  should  not  now 
be  heard  in  this  collateral  proceeding  before 
a  cijurt  of  chancery  to  complain  of  alleged 
failure  of  the  commissioners  to  do  their  duty, 
when  the  sworn  report  of  the  latter  .was  on 
file  showing  a  compliance  with  the  law. 

The  above  contention  is  likewise  overruled. 

VI.  It  Is  claimed  that  the  proceedings  be- 
fore the  county  court  should  have  shown 
that  the  parties  could  not  agree  upon  the 
amount  of  damages  which  appellants  had 
rjsliiined.  As  heretofore  shown,  the  peti- 
tion for  Injunction  alleges  that  appellants 
"each  refuse  to  give  the  right  of  way  for 
said  road."  The  county  engineer  In  his  re- 
["jrt  stated  that  plaintiffs  refused  to  give  the 
ri^ht  of  way,  etc.  In  view  of  the  foregoing, 
It  then  became  the  duty  of  the  county  court 
to  appoint  commissioners  to  assess  the  dam- 
a?es,  which  was  done.  If  any  Irresularlt.v 
tiad  existed  In  respect  to  this  matter,  the 
attention  of  the  county  court  should  have 
t«en  called  thereto.  As  previously  stated, 
»urts  of  equity  do  not  encourage  parties  to 
lie  In  ambush,  seemingly  acquiesce  in  pro- 
sidings  of  public  importance,  and  then  un- 
lertake  collaterally  to  accomplish  those  things 
»hlch  they  could  have  brought  forward  at  an 
>pportune  time  before  the  court  having  orig- 
inal Jurisdiction  to  pass  upon  audi  ques- 
ions.  This  contention  is  likewise  dlsal- 
owed. 

[7]  VII.  Finally,  complaint  Is  made  that 
:be  presiding  Judge  of  the  county  court  mls- 
ed  appellants  by  reason  of  a  letter  which 
X  Is  claimed  he  wrote  to  A.  J.  Tabor  In  re- 
^rd  to  his  opinion  as  to  certain  phases  of 
lie  road.  This  letter  was  lost,  and  the  par- 
ies do  not  agree  as  to  Its  exact  languaga 
Ihe  county  court  consists  of  three  Judges,  is 
k  court  of  record,  and  must  speak  by  Its 
record.  A  personal  letter  written  by  ohe 
sember  of  the  court  to  an  individual  would 
lot  be  binding  upon  said  court,  regardless 
it   the    iiersonal    yiews    expressed    therein. 


County  of  Johnson  t.  Wood,  84  Mo.  loc.  dt 
516-517;  Maupin  v.  Franklin,  67  Mo.  loc.  dt 
329 ;  Reppy  v.  Jefferson  County,  47  Ma  loc. 
dt  69. 

[8]  This  alleged  letter,  according  to  the  tes- 
timony of  A.  J.  Tabor,  was  received  by  him 
In  January,  1910.  Appellants  knew,  however, 
that  commissioners  were  appointed  In  May, 
1911,  to  assess  their  damages,  and  yet  It  does 
not  appear  from  the  record  that  they  ev6r 
made  bay  attempt  before  the  county  court  to 
file  a  remonstrance,  or  to  be  heard  upon  any 
other  question  relating  to  the  establishment 
of  said  road. 

We  ore  of  the  opinion  that  the  above  con- 
tention Is  devoid  of  merit,  and  should  b« 
disallowed. 

VIII.  We  have  doubtless  prolonged  this 
discussion  at  greater  length  than  was  nec- 
essary, but,  as  the  law  relating  to  the  estab- 
lishment of  new  roads,  etc.,  is  of  state-wide 
importance,  we  have  deemed  It  expedient  to 
meet  the  questions  presented  and  rule  there- 
on, In  order  that  the  views  of  this  court.  In 
respect  to  such  matters,  may  be  known.  Hav- 
ing given  full  consideration  to  all  the  ques- 
tions presented  by  the  record,  we  are  of  the 
opinion  that  the  judgment  of  the  trial  court 
was  for  the  right  parties. 

It  appearing  from  the  transcript  on  flle 
herein  that  plaintiffs  were  allowed  to  de- 
posit $100  In  the  trial  court  for  stay  of  ex- 
ecution while  the  case  was  pending  In  tbe 
appellate  Court,  we  hereby  affirm  the  judg- 
ment and  remand  tbe  cause. 

BROWN,  C,  concurs  In  result 

PER  CURIAM.  The  foregoing  opinion  ot 
RAILEY,  C,  Is  adopted  as  the  opinion  ot 
the  court  All  concur;  BLAIR  and  BOND, 
J  J.,  In  result 


LBDBBTTER  et  aL  v.  PHII/IilPS  et  bL 
(No.  17961.) 

(Supreme  Court  of  Missouri,   Division  No.  1. 
Jnne  2.  1916.) 

1.  Appeal  and  Ebeob  ®=9l010(l)— Scopb  or 
Review— Actions  at  Law. 

On  appeal  from  the  judgment  in  a  law  ac- 
tion, if  there  is  an^  substantial  testimoi^y  in 
the  record  to  sustam  the  judgment,  it  is  the 
duty  of  the  court  to  affirm  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3979-3881 ;  Dec.  Dig.  «8=3» 
1010(1).] 

2.  Appeal  and  Ekbob  «=3994(3)— QmanoHS 

FOB  Ck)OBT— CbeDIBILITT  OF   WITNESSES. 

In  a  cause  tried  to  the  court  which  has  the 
witnessea  before  it,  the  court  la  the  sole  judge 
of  their  credibility. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3904-^905^;  Dec.  Dig. 
©=994(3).] 

3.  Quieting  Title  «=»44(3)— Evidencb— Su»- 
ficienct. 

Evidence  held  to  sustain  the  judgment  of  tbe 
trial  court  in  quieting  title  to  land  i&'  contro- 
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Tersy.  in  defendanta,  #ho  claimed  under  alleged 
conveyance  from  plalntiCTB  original  grantor. 

[Ed.  Note.— For  other  caaei,  see  Quieting 
Title,  Cent  Dig.  §  91;   Dec.  Dig.  «=»44(»).] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty;  W.  N.  Bvans,  Judge. 

Action  by  P.  A.  Ledbetter  and  husband 
against  A.  W.  Phillips  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeaL  Af- 
firmed. 

On  January  80,  1912,  P.  A.  Ledbetter,  the 
only  child  and  heir  at  law  of  Henry  Good- 
man, deceased,  and  J.  M.  Ledbetter,  her  hus- 
band, commenced  in  the  circuit  court  of 
Howell  county  aforesaid  an  action  to  quiet 
title  under  section  2535,  R.  S.  1909,  to  the 
south  half  of  the  northeast  quarter  and 
north  half  of  the  southeast  quarter  of  sec- 
tion 19,  township  26  north,  range  7  west, 
containing  160  acres,  and  claiming  to  be  the 
owners  thereof.  Defendants  A.  W.  and  E.  C. 
Phillips  filed  a  separate  answer,  claiming 
to  be  the  owners  of  the  north  half  of  the 
southeast  quarter  of  said  section  19;  and 
defendants  S.  S.  De  Board  and  Cora  De 
Board,  husband  and  wife,  filed  a  separate  an- 
swer, claiming  to  be  the  owners  of  the  south 
half  of  the  northeast  quarter  of  said  section 
19.  Except  as  to  the  land  described,  the 
above  separate  answers  were  duplicates  of 
each  other. 

Henry  Goodman,  father  of  P.  A.  L«dbetter, 
homesteaded  the  160  acres  of  land  above 
described,  and  made  his  final  proofs  required 
of  homestead  claimants  on  January  2,  1877. 
The  patent,  however,  to  said  land,  was  not 
issued  to  Henry  Goodman  until  February  16, 
1884,  although  homestead  final  certificate 
1568  was  issued  to  him  March  22,  1877. 
Henry  Goodman  died  April  22,  1878. 

All  of  the  defendants  appeared  to  above 
action,  except  Christopher  C.  McGuire,  Grace 
D.  McOuirek  and  T.  W.  Bcower,  who  were 
duly  served  by  publlcaticMi,  but  made  de- 
fault therein.  The  case  was  submitted  to 
the  court  without  a  Jury.  Upon  a  full  con- 
sideration of  the  evidence  and  argument  of 
counsel  the  trial  court  found  that  plaintiffs 
had  no  right,  title,  nor  interest  whatever, 
either  legal  or  equitable,  in  any  of  the  160 
acres  of  land  in  controversy  and  heretofore 
described.  The  court  further  found  that  de- 
fendants A.  W.  PhUUps  and  B.  C.  PhllUps 
are  owners  in  fee  of  said  north  half  of  the 
southeast  quarter  of  secticm  19  aforesaid, 
and  that  defendants  S.  S.  De  Board  and 
Cora  De  Board  are  the  owners  of  said  south 
half  of  the  northeast  quarter  of  section  19 
aforesaid. 

Judgment  was  entered  in  due  form  in  ac- 
cordance with  above  findings.  The  case  was 
submitted  to  the  court  without  instructions. 
The  evidence  disclosed  by  the  record,  as 
far  as  necessary,  will  be  considered  In  the 
opinion  to  follow. 


R.  S.  Hogan  and  Green  ft  Oreen,  all  of 
West  Plains,  for  appellants.  J.  N.  Bui^ 
roughs  and  M.  E.  Morrow,  twtb  of  West 
Plains,  for  respondents. 

RAILEIX,  a  (after  stating  the  facts  as 
above).  [1,  2]  I.  The  case  was  tried  wlthoat 
the  intervention  of  a  Jury  and  without  in- 
structions. On  the  facts  disclosed  by  the 
record  this  is  an  action  at  law.  If,  therefore, 
there  is  any  substantial  testimony  in  the  rec- 
ord sustaining  the  Judgment  of  the  trial 
court,  it  t>ecomes  oar  plain  duty  to  affirm 
the  Judgment.  Buford  v.  Moore,  177  S.  W. 
loc.  dt.  872;  Chilton  v.  Nickey,  261  Mo.  232, 
169  S.  W.  978;  Morrison  v.  Bomer,  195  Mo. 
585,  94  S.  W.  524;  Bartlett  v.  Kauder,  97 
Mo.  loc.  dt  359, 11  S.  W.  67;  Schad  v.  Sharp, 
95  Mo.  loc.  dt  579,  8  S.  W.  549;  Hamilton  v. 
Boggess,  63  Mo.  loc  dt  251,  252.  The  trial 
court  had  before  it  the  witnesses,  and  was 
the  sole  Judge  of  their  credibility. 

[S]  It  is  admitted  that  Henry  Goodman  is 
the  common  source  of  title,  and  that  be  died 
on  April  22,  1878. 

J.  M.  Garrett  testified,  that  in  April,  1884, 
he  married  tbe  widow  of  Richard  Goodman ; 
that  she  had  in  iter  possession  a  deed  from 
Henry  Goodman  to  his  brother,  Richard 
Goodman,  which  conveyed  the  land  in  con- 
troversy; that  said  deed  remained  Inhispos- 
se.sslon  from  1884  until  1902,  and  was  lost 
without  being  recorded. 

Bud  Jackson  testified  that  he  knew  Henry 
Goodman  in  his  lifetime,  that  his  wife  was 
the  sister  of  Henry  and  Richard  Goodman; 
that  about  1878  he  saw  Henry  Goodman  In 
Arkansas,  and  that  Henry  told  him  he  bad 
sold  the  above  land  to  Richard  Goodman  for 
two  horses  and  a  wagon.  Witness  said  be 
knew  the  team  of  horses  which  belonged  to 
Richard,  and  that  Henry  Goodman  had  them 
with  him,  and  also  the  wagon,  when  the 
above  conversation  occurred.  Richard  was 
living  on  the  land  at  tbe  above  date,  and 
told  witness  that  he  had  bought  Henry  out 
Witness  never  knew  of  Henry  daiming  title 
to  the  land  afterwards,  but  Richard  lived 
on  the  place  and  claimed  title  to  the  land. 

M.  Ken^iga  on  cross-examination  testified 
at  the  instance  of  plaintiffs  that  Richard 
Goodman,  who  was  living  on  tbe  laud  in 
question,  told  him  that  he  (Richard)  bad 
traded  with  his  brother  for  the  land.  The  ti- 
tle of  Richard  Goodman  to  above  land  pass- 
ed by  mesne  conveyance  to  defendants  Phil- 
lips and  De  Boards,  as  found  by  the  trial 
court 

There  was  no  substantial  contradiction  of 
any  of  the  foregoing  testimony,  rdating  to 
the  title  of  Richard  Goodman,  acquired  from 
his'  brother,  Henry  Goodman.  The  finding  of 
the  court  was  fully  Justified  by  the  above  tes- 
timony. Glvens  T.  Burton,  183  S.  W.  loc.  dt. 
621,  623. 

II.  The  finding  and  Judgment  of  the  trial 
court  is  abundantly  sustained  by  dear  and 
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sDbstantial  evidence  In  the  record.  No  errors 
were  committed  daring  tlie  progress  of  the 
trial  below. 

Tbe  lodgment  was  fbr  the  right  parties, 
and  Is  accordingly  affirmed. 

BaOWK,  a,  concars. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILBT,  C,  is  adopted  as  the  opinion  of  the 
conit  All  concur. 


WOODS  T.  ST.  LOUIS  &  S.  F.  R.  CO. 

(No.  17674.) 

(Sapreme  Conrt  of  Missouri,  DlTislon  No.  1. 

June  2,  igi&) 

1.  Appkai.  and  Ebbob  «=3>1061(S) — Habvixss 
£uoB— Gboukd  of  Nonsuit. 

Plaintiff  not  having  been  entitled  to  go  to 
the  jai7  either  on  the  issues  of  negligence  or 
coQtnbutory  negligence,  any  error  in  nonsuiting 
him  on  the  ground  of  his  not  producing  suffi- 
cient evidence  to  overcome  a  release  wiU  not 
work  a  reversaL 

[Gd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4210;  Dec.  iMg.  «s» 
10ei(3).] 

2.  SfAsm  AND  Sebtant  $=>139  —  Injubt  — 
Neguoencb— Pbozhcate  Cause. 

Even  if  failure  of  engineer  to  give  signals 
were  negligence.  It  would  not  avaU  a  section 
man  on  a  hand  car  who,  by  seeing  the  train,  had 
timely  notice  of  its  approach. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  275,  282,  289,  296 ;  Dec. 
Dig.  «=3l39.] 

3.  Haoteb  and  Sbbvant  «=>155(3)— Radlboad 
Section  Mbn— Wabnino  or  Tbainb. 

It  is  not  the  dnty  of  a  railroad  company  to 
notify  section  men  that  any  certain  trains  are 
eziMcted  to  pass  over  the  road,  but  it  is  their 
duty  to  be  on  the  lookout  and  keep  out  of  the 
way. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  SIO;  Dec.  Dig.  «=9 
156(3).] 

4.  Apfkai,  and  Sbbob  «s>588(l)  —  Counheb 
Abstract. 

Respondent's  counter  abstract  not  being  con- 
troverted, must  be  taken  as  true. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sj  2586,  2587,  ^90-2694, 
2604;  Dec.  Dig.  «=;>586(1).] 

5^  IlAnxB  AND  Skbtant  «s»240(l)— Injubt— 

Oonibsbtttobt  Nkquqknck. 
A  railroad  section  man  injured  by  the  hand 
car  on  which  he  bad  t>een  riding  being  thrown  by 
a  train  against  him  was  guilty  of  contributory 
negligence  in  not  leaving  it  and  going  to  a  ptoce 
of  safety  while  he  had  time,  and  in  going  where 
the  Iiand  car  would  be  thrown,  instead  of  in  tbe 
opposite  direction. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  751;  Dec  Dig.  «=> 
240a).] 

Appeal  from  Circuit  Court,  Laclede  Coun- 
ty; u  B.  Woodslde,  Judge; 

Action  by  William  Woods  against  the  St 
lionls  &  San  Frandsco  Railroad  Company. 
From  an  adverse  Judgment,  plalntlfC  appeals. 
Afllrmed.  . 

On  June  21,  1910,  plaintiff  was  a  section 
man  on  defendant's  railroad,  and  was  under 


the  direction  of  John  Doss,  the  foreman  of 
the  section  gang.  Doe  Stephens  and  Wm. 
Brown  were  the  other  two  section  m«i  who 
composed  said  gang.  About  7  o'clock  in  the 
morning  of  above  date,  John  Dosa  and  the 
three  section  men  above  named,  left  Stout- 
land,  Mo.,  on  a  hand  car,  and  traveled  In 
a  westerly  or  southwesterly  direction  until 
they  came  to  a  deep  cut  and  curve  In  the 
road.  The  four  men  were  located  on  the 
hand  car  as  follows:  Doss  was  on  the  left 
aide  between  the  levers;  plaintiff  was  on  the 
left  side,  back  of  Doss ;  Stephens  was  on  the 
right  side;  and  Brown  was  behind  him. 
The  crew  were  all  facing  west,  the  direction 
the  hand  car  was  traveling.  They  stopped 
three  or  four  times  before  reaching  the 
scene  of  accident  to  listen  for  approaching 
trains.  The  place  where  the  accident  oc- 
curred was  a  sharp  curve  around  the  side  of 
a  hill.  Tbe  curve  is  through  a  cut  about  25 
feet  deep,  and  there  were  trees  and  brush  on 
the  top  of  the  cut  outside  the  right  of  way. 
The  train  was  going  east  and  the  hand  car 
west,  when  the  latter  was  struck. 

Plaintiff  In  bis  direct  examination  testi- 
fied: 

"The  train  was  not  more  than  the  distance  be- 
tween two  telegraph  poles  from  me  at  tbe  time 
I  tried  to  push  the  hand  car  off  the  track." 

On  cross-examination  plaintiff  testified  as 
follows: 

"When  I  first  saw  the  train  It  was  about  two 
telegraph  poles  and  a  half  from  me." 

Plaintiff  proved  that  there  were  30  tele- 
graph poles  to  the  mile. 

John  Does  testified  as  follows: 

"When  we  first  saw  the  train  it  was  about 
420  feet  away.  At  that  time  the  hand  car  was 
in  the  act  of  stopping." 

The  hand  car  was  stopped.  Doss  and 
Stephens,  who  were  In  front,  grabbed  the 
handhold  and  swung  the  front  end  of  hand 
car  around  to  the  north.  Doss  then  hallooed 
to  the  boys  to  get  out  of  the  way.  He  did 
not  give  plaintiff  any  order  in  reference  to 
moving  the  hand  car.  Plaintiff  testified 
upon  this  subject  as  follows: 

"When  Doss  said,  'Look  out,'  and  that  was  all 
that  was  said,  tliey  jerked  the  front  end  of  the 
car  and  tbrowed  it  around,  and  I  thought  the 
next  thing  for  me  to  do  was  to  throw  the  hind 
end  off.  That  is  the  general  rale  if  ^on  have 
time  to  jerk  it  off  before  the  train  hits  it.  I 
then  stepped  down  in  the  center  of  the  track 
and  reached  down  to  push  the  car  over  the  rail. 
I  had  hold  of  the  hand  car,  and  did  not  hear 
any  one  say  anything  at  that  time.  •  *  • 
The  train  was  not  more  than  the  distance  be- 
tween two  telegraph  poles  from  me  at  the  time 
I  tried  to  push  the  hand  car  off  the  track." 

Counting  30  telegraph  poles  to  the  mile.  It 
makes  the  distance  between  such  poles  170 
feet  If  the  train  was  2  telegraph  poles 
away.  It  would  make  the  distance  352  feet, 
but,  If  It  was  2%  telegraph  poles  away,  It 
would  make  the  distance  440  feet 

There  is  nothing  in  the  record  to  Indicate 
whether  the  approaching  train  was  a 
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ger,  freigbt,  or  mixsd  train,  nor  does  the  rec- 
ord show  the  rate  of  qieed  It  was  miming  be- 
fore the  accident  The  foreman  and  section 
men  concluded  the  hand  car  could  not  safe- 
ly be  removed,  and  left  the  trade.  The  fore- 
man, Stephens,  and  Brown,  when  leaving  the 
track,  went  towards  the  on-coming  train,  so 
that  the  hand  car  would  not  strike  them 
when  knocked  from  the  track.  The  plaintiff, 
however,  went  in  the  opposite  direction  from 
the  others,  and  when  the  locomotive  struck 
the  hand  car  it  was  knocked  against  the 
plaintiff  and  caused  the  injuries  complained 
of.  As  shown  by  respondent's  supplemental 
abstract,  plaintiff  testified  in  reference  to 
this  matter  as  follows: 

"Q.  You  knew  if  the  engine  liit  the  car  it 
would  knock  it  in  the  direction  it  was  going? 
A.  It  was  bound  to.  Q.  Had  you  ever  seen  a 
hand  car  hit  before  by  a  trai>?    A.  Yea,  sir." 

Plaintiff  was  sent  to  the  hospital,  and  re- 
mained there  over  three  months.  Defend- 
ant's claim  agent,  it  Is  alleged,  paid  plaintiff 
$180  on  August  17,  1910,  in  full  satisfaction 
and  release  of  his  cause  of  action,  as  shown 
by  the  release' set  out  in  the  atetract,  but 
plaintiff  denies  that  he  received  any  amonnt 
in  excess  of  $80,  and  claims  that  he  under- 
stood he  was  simply  being  allowed  for  his 
time,  eta 

On  February  6,  1912,  defendant  filed  its 
answer  in  this  caiuie,  pleading  the  general 
issue,  contributory  negligence  on  the  part  of 
plaintiff,  and  likewise  pleaded  the  above  re- 
lease in  bar  of  plaintiff's  right  of  recovery. 
The  case  was  called  for  trial  before  a  jury 
on  August  7,  1912.  On  said  last-named  date 
plaintiff's  reply  was  amended  so  as  to  allege 
a  tender  to  defendant  of  said  $80.  The  trial 
court  directed  a  verdict  for  defendant  on  the 
ground  that  plaintiff  had  not  produced  suffi- 
cient evidence  to  overturn  the  settlement 
which  he  had  made  with  defendant  The 
Jury  returned  a  verdict  tor  defendant  and 
Judgment  was  accordingly  entered  thereon. 
Plaintiff  filed  a  motion  for  new  trial,  which 
was  overruled,  and  the  case  appealed  to  this 
court 

A.  B.  Lamb»  of  Coffeyvillev  Ean.,  and  Met- 
calf,  Brady  &  Sherman,  of  Kansas  City, 
for  appellant  W.  F.  Evans,  of  St  Louis,  and 
Mann,  Todd  &  Mann,  of  Springfield,  for  re- 
spondent 

RAJIjET,  0.  (after  stating  the  facts  as 
above).  [1]  I.  Although  the  trial  court  non- 
suited plaintiff  on  the  ground  that  he  had 
failed  to  produce  sufficient  evidence  at  the 
trial  to  overcome  the  release  pleaded  and  of- 
fered In  evidence  by  defendant  yet,  if  he 
failed  to  introduce  any  substantial  evidence 
tending  to  convict  defendant  of  any  of  the  acts 
of  negligence  lodged  against  it  in  his  com- 
plaint or  if  it  should  appear  from  the  undis- 
puted facts  in  the  case  that  plaintiff  was  guil- 
ty of  negligence  contributing  to  his  own  injury 
at  the  time  and  place  of  accident,  then  it  would 
be  oar  dutjr  to  afDrm  the  Judgment  below,  re- 


gardless of  the  action  of  the  court  la  non- 
suiting plaintiff  for  alleged  failure  to  pro- 
duce sufficient  evidence  to  overturn  the  set- 
tlement made  with  defendant's  agent  Boe- 
sel  V.  Wells  Fargo  &  Co.,  260  Mo.  loc  cit 
463,  478,  479,  169  S.  W.  110;  Hurck  v.  Rail- 
way Ca,  252  Mo.  loa  cit  61,  62,  158  S.  W. 
581;  Trainer  v.  Mining  Co.,  243  Mo.  350. 
148  S.  W.  70,  Ann.  Cas.  1913C,  919;  Quinn 
V.  Met  Street  Ry.  Co.,  218  Mo.  545,  118  S. 
W.  46;  Warner  v.  St  L.  &  M.  R.  Ry.  Co., 
178  Mo.  loc.  cit  134.  77  8.  W.  67;  Moore  ▼. 
Undell  Ry.  Co.,  176  Mo.  loc.  dt  544,  545, 
75  S.  W.  672;  King  v.  King,  165  Mo.  loc.  cit 
425,  56  S.  W.  534;  BarOey  v.  Street  Rail- 
way Co.,  148  Mo.  loc.  dt.  142,  49  8.  W.  840. 

Keeping  in  mind  the  above  principles  of 
law,  let  as  turn  to  the  record  and  ascertain 
(1)  whether  plaintiff  was  entitled  to  go  to 
the  Jury  on  any  of  the  alleged  grounds  of 
negligence  charged  against  defendant  In  the 
complaint;  (2)  and  whether  he  was  entitled 
to  go  to  the  Jury  on  account  of  his  alleged 
contributory  negligence  at  the  time  and 
place  of  accident 

[2]  II.  The  first  charge  of  negligence  lodg- 
ed against  respondent  in  the  complaint  reads 
as  follows : 

"That  the  engineer  and  fireman  in  charge  of 
defendant's  extra  freight  train  No.  1251,  whose 
names  are  to  this  plaintiS  unknown,  failed  and 
neglected  to  blow  the  whistle  or  ring  the  bell  of 
the  engine  of  said  train  or  give  any  warning  of 
any  kind  of  its  approach  as  it  was  about  to 
speed  around  the  curve  where  the  plaintiff  was 
injured." 

The  first  part  of  the  above  complaint  al- 
leges that  the  engineer  and  fireman  in 
diarge  of  defendant's  extra  freight  train 
No.  1251,  neglected  to  blow  the  whistle  or 
ring  the  bell  of  said  train,  (a)  There  is  not 
a  word  of  testimony  in  the  record  showing 
that  the  train  which  struck  the  hand  car 
was  a  freight  train,  (b)  There  is  not  a  syl- 
lable of  testimony  in  the  case  tending  to 
show  that  the  engineer  and  fireman  of  the 
train  which  collided  with  the  hand  car  did 
not  blow  the  whistle  and  sound  the  bell  be- 
fore the  collisi(xi  occurred,  (c)  The  tesU* 
mony  falls  to  show  that  the  engineer  and  fire- 
man could  see  plaintiff  or  his  crew  until  the 
locomotive  emerged  from  the  cut  Even  If  it 
had  been  shown  that  the  whistle  was  not 
blown  and  the  bell  was  not  rung,  it  would  not 
have  been  available  to  plaintiff  as  a  cause  of 
action,  because  the  engineer  and  fireman,  un- 
der the  circumstances  of  this  case,  were  not 
required  by  law  to  sound  the  whistle  or  ring 
the  bell  as  a  warning  to  plaintiff.  Gabal  v. 
RaUroad,  261  Mo.  loc.  cit  270,  271,  158  8. 
W.  12;  RashaU  r.  Railroad,  249  Ma  609. 
156  8.  W.  426;  Van  Dyke  v.  Railroad,  230 
Mo.  259,  130  8.  W.  1;  Degonla  v.  Railroad, 
224  Mo.  564,  123  8.  W.  807;  Sissel  v.  Rail- 
road, 214  Mo.  530,  113  8.  W.  1104,  16  Ann. 
Cas.  429;  CahiU  v.  Railroad,  205  Mo.  393, 
103  8.  W.  532;  McGrath  v.  8t  Louis 
Transit  Co,  197  Mo.  97,  94  8.  W.  872,^ 
Clancy  v%,  St  Louis  XranMt  GOh  102  Ma 
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615,  91  S.  W.  600;  Evanig  T.  Wabash  Ry. 
Co.,  178  MOw  loc.  dt  6ir,  TT  8.  W.  515 ;  Ring 
T.  Mo.  Pat  Ry.  Co.,  112  Mo.  220,  20  S.  W. 
438;  Hits  ▼.  Railroad,  152  Mo.  App.  687, 
133  S.  W.  397;  Wllkenm  t.  Railroad,  140 
Ma  App.  306,  124  S.  W.  648;  Aerkfete  v. 
Humphreys,  146  V.  S.  loc  dt  419,  12  Snp. 
Ct  835,  36  li.  Ed.  758 ;  Rlcdo  v.  New  York, 
M.  H.  ft  H.  Railroad,  189  Mass.  368,  76  N. 
S.  704;  Texas  &  P.  Ry.  Co.  t.  Myers,  68 
Tex.  dr.  App.  408,  126  S.  W.  49;  Myers  ▼. 
1^X83  &  P.  Ry.  Co.  (Tex.  OLv.  App.)  134  S. 
W.  814;  Candnnatl,  N.  O.  ft  T.  P.  Ry.  Co.  ▼. 
Swatm'B  Adm'x,  160  Ky.  458,  169  S.  W.  887 
L.  R.  A.  19150,  27.  (d)  Even  if  the  whistle 
had  been  sounded  and  the  bell  mng  before 
the  train  came  into  the  cnt,  there  is  no  eTi- 
dence  In  the  record  tending  to  show  that  ei- 
ther conld  have  been  heard  by  plaintUt  or 
die  sectimi  crew.  Nor  does  the  evidence 
cliow  tliat  either  signal  conld  have  been 
heard  by  plaintiff  while  the  train  was  in  the 
eat  (e)  Plaintiff  testified  in  chief  that  he 
Hiw  the  train  when  it  was  862  feet  away, 
and  on  cros»«zaniination  said  he  saw  it  440 
feet  away.  There  la  no  evidence  tending  to 
diow  the  train  was  running  at  a  rapid  rate 
of  speed,  bat,  even  if  it  had  been,  plaintiff 
liad  ample  time  to  liave  moved  to  a  place  of 
safety.  Having  seen  the  train  after  the 
hud  car  had  stopped,  while  it  was  from  352 
to  440  feet  away,  the  failure  to  sound  the 
whistle  or  ring  the  bell,  even  if  neither  stg- 
aal  had  been  given,  would  be  unavailing  to 
plaintiff  as  a  ground  of  negligence.  The 
foreman  says  the  train  was  420  feet  away 
when  he  flrst  saw  it,  and  plaintiff  places  it 
«t  above  distance.  Where  a  whistle  is  re- 
ared to  be  sounded,  or  a  bell  rang,  it  is  for 
file  purpose  of  imparting  notice  of  the  ap- 
proedi  of  the  train.  Hutchinson  v.  Missouri 
Pacific  Ry.  Co.,  161  Mo.  246,  61  S.  W.  636, 
862,  84  Am.  Bt  Rep.  710;  Murray  v.  St. 
Louis  Transit  Co.,  176  Mo.  loc.  clt  180,  75 
8.  W.  611 ;  Hutchinson  v.  Mo.  Pac.  Ry.  Co., 
196  Ma  646,  93  S.  W,  031,  4  L.  R.  A.  (N.  S.) 
729,  113  Am.  St.  R^.  693,  6  Ann.  Ca&  699 ; 
Sissel  V.  Railroad,  214  Mo.  loc.  cit.  529,  530, 
113  S.  W.  1104,  16  Ann.  Cas.  429;  Craine 
V.  Metropolitan  St  Ry.  Co.,  246  Mo.  loc.  clt. 
401,  152  S.  VSI.  24;  Illinois  Cent  R.  Co.  v. 
WUUa'  Adm'r,  123  Ky.  636,  97  S.  W.  21; 
Baltimore  ft  O.  S.  W.  R.  Co.  v.  Abegglen, 
41  Ind.  App.  603,  84  N.  B.  566;  Pakalln- 
sky  V.  N.  T.  Cent  ft  Hud.  R.  R.  R.  Co., 
82  N.  T.  424.  Plaintiff  had  timely  notice  of 
the  ai^roach  of  the  train  to  have  moved  to 
a  place  of  safety  if  he  had  not  voluntarily 
Rmalned  at  the  hand  car  and  then  moved  in 
tbe  opposite  direction  from  that  which  he 
Aould  have  g«»ie.  There  is  no  evidence  in 
tbe  record  tending  to  show  that  plaintiff  did 
not  have  ample  time,  after  learning  of  the 
tppToad)  of  tlie  train,  to  have  moved  to  a 
place  ot  safety.  The  record  utterly  fails  to 
show  any  testlmcray  relating  to  the  bell  or 
whistle  of  ttte  oncoming  locomotive,  (f)  It  is 
^targed  Oat  defendant  had  no  regular  train 


schedule  to  enter  Stoutland,  Mo.,  from  th6 
west  at  thlB  hour.  There  was  no  testimony 
offered  on  this  subject,  and  It  is  not  shown 
to  have  had  any  connection  with  the  case, 
even  if  true. 
[S)  HI.  It  is  averred  as  negligence: 
"That  the  agent  of  defendant  at  Stoutland, 
Mo.,  failed  to  warn  John  Doss,  sectiota  foreman, 
this  plaintiff,  or  any  member  of  the  section  crew 
of  the  approach  of  aaid  extra  freight  train." 

In  his  direct  examination  plaintiff  testi- 
fied as  follows: 

"When  we  started  to  work  we  came  back  to 
the  depot  and  asked  if  there  were  any  extra 
trains  out,  and  the  agent  said  'No.'  •  •  •  Q. 
Where  were  yon  when  this  was  asked?  A.  1' 
was  standing  on  the  hand  car.  Q.  Where  was 
the  hnnd  car?  A.  In  front  of  the  depot  Q. 
Who  did  the  talking?  A.  Mr.  Doss.  Q.  Did 
you  hear  a  conversation  there  between  Mr.  Doss 
and  the  agent  at  the  depot?  A.  Well,  I  under- 
stood they  said  there  was  not  nothing  out ;  that 
there  wasn't  no  extras  ont.  Q.  Did  you  hear  a 
conversation  there?    A.  No,  sir." 

Plaintiff  admitted  that  he  did  not  hear  the 
alleged  conversation  between  Boss  and  tbe 
agent  He  did  not  testify  that  Doss  told  him 
any  such  thing.  On  the  contrary,  plaintiff 
testified  as  follows: 

"Doss  said,  'We  will  go  ahead'  of  a  fill  that 
was  there,  and  said  'Maybe  we  can  get  over  i\ 
before  It  catches  us  If  there  is  anything  out' ' 

This  indicates  that  neither  Doss  nor  any 
of  his  crew  were  relying  on  the  fact  that  a 
train  was  not  expected  to  pass  over  the  road. 

No  court  would  permit  a  verdict  to  stand 
in  favor  of  plaintiff  based  upon  such  alleged 
negligence  of  the  agent  There  is  nothing  In 
the  record  to  indicate  where  the  train  was 
when  plaintiff  left  the  station  at  Stoutland, 
or  that  the  agent  knew  where  it  was  then. 
But,  even  if  the  agent  had  known  this  train 
was  coming  over  the  road,  and  had  failed  to 
notify  Doss  of  that  fact  it  would  have  been 
Immaterial,  because  it  was  not  the  duty  of 
the  defendant  or  its  agents  to  notify  section 
men  along  the' road  that  any  certain  trains 
were  expected  to  pass  over  same.  It  was 
the  duty  of  the  section  men,  as  declared  in 
the  authorities  cited  under  proposition  II, 
supra,  to  be  on  the  lookout  for  trains,  and 
to  keep  ont  of  the  way  of  same.  Again,  it 
was  immaterial,  even  if  the  agent  did  fall 
to  notify  Doss  that  the  train  mentioned  in 
evidence  would  pass  over  the  load;  for  it 
clearly  apiiears  that  both  plaintiff  and  Doss 
knew  of  its  approach  when  more  than  350 
feet  away,  and  in  ample  time  for  plaintiff  to 
have  moved  to  a  place  of  safety,  had  he  ex- 
ercised ordinary  care,  as  the  other  section 
men  did  under  the  drcumstances. 

IV.  It  is  farther  charged  as  negligence  in 
the  petition: 

"That  the  engineer  and  fironan  on  said  extra 
train  No.  1261  knew  that  the  section  men  on  the 
defendant's  railway  started  to  work  upon  the 
defendant's  hand  cars  at  the  hour  of  7  o'clock 
a.  m.,  and  that  the  said  engineer  and  fireman 
knew  that  said  section  men  were  likely  to  b« 
upon  said  defendant's  railway  track  going  to 
work  between  the  hours  of  7  and  8  o'clock,  a. 
m. ;  that  it  was  one  of  the  rules  of  the  defend- 
ant's railway  company,  and  had  been  tor  a  lon^/ 


Google 


14 


Igr  SOUTH WESTSBN  B£pOBXB& 


(Mo. 


'•  I 


tine  prior  to  the  date  of  the  injuries  complained 
of  cnstomary,  for  every  train  to  blow  its  whistle 
when  approaching  an  extreme  curve." 

There  la  not  a  adntllla  of  evidence  In  the 
record  In  regard  to  above  allegatibn.  No  wit- 
ness testlfled  as  to  any  snch  rule  of  the  com- 
pany, nor  in  respect  to  any  such  duty  de- 
volving on  the  engineer  and  fireman  of  a 
train  under  the  circumstances  of  this  case. 
As  heretofore  suggested,  the  foreman  and 
his  crevr  knew  of  the  approach  of  the  train 
in  time  to  have  moved  to  a  place  of  safety. 

[4]  V.  PlaintUTs  last  charge  of  negligence 
reads  as  follows: 

"That  John  Doss,  the  section  foreman  of  the 
defendant  as  aforesaid,  negligently  and  care- 
lessly ordered  and  lead  this  plaintiff  to  assist  in 
attempting  to  remove  said  hand  car  from  the 
defendant's  traclc  when  the  engine  of  said  ex- 
tra freight  train  was  only  about  200  feet  away 
and  running  at  a  high  and  dangerous  rate  of 
speed,  and  failed  and  neglected  to  order  this 
plaintiff  to  leave  said  hand  car  in  time  for 
this  plaintiff  to  escape  being  struck  by  said  hand 
car  when  it  was  thrown  off  of  defendant's  track 
by  said  engine." 

(a)  There  Is  no  evidence  In  the  record 
tending  to  show  that  Doss  ordered  plaintiff 
to  assist  in  removing  the  hand  car.  Plain- 
tiff introduced  as  his  witnesses  Doss  and 
Stephens.  It  appears  from  resirandent's 
counter  abstract,  which  must  be  taken  as 
true,  because  it  is  not  controverted,  that 
Stephens,  on  cross-examination,  testified: 

"I  heard  some  one  holler  two  or  three  times — 
I  took  it  to  be  the  foreman — to  get  to  a  place  of 
safety.  As  we  came  around  the  curve  and  saw 
the  train  the  hand  car  stopped  and  we  jumped 
off.  Doss  and  I  grabbed  hold  of  the  handhold 
of  the  front  end  and  swung  around  to  the  north, 
the  inside  of  the  curve,  the  low  side  of  the  track. 
We  did  not  do  that  on  anybody's  order.  I  did 
not  hear  the  foreman  give  any  orders.  We  men 
just  knew  we  were  trying  to  get  the  hand  car 
off." 

Doss  testified  that  when  be  first  saw  the 
train  it  was  about  420  feet  away.  After  he 
and  Stephens  moved  the  end  of  car  around 
to  the  north  he  saw  they  could  not  get  it 
off,  and  he  said  to  the  boys,  "Get  out  of  the 
way  and  let  him  have  it"  The  train  at  that 
time  was  at>out  200  feet  away.  He  further 
testified: 

"The  other  men  stepped  back  on  the  bank, 
and  I  hollowed  at  Woods  the  Uiird  time.  When 
he  started  to  leave  the  track  he  went  in  the  same 
direction  the  train  was  going.  We  just  stepped 
in  the  direction  the  train  was  coming  from  and 
to  the  side  of  the  track.  I  never  made  over  two 
steps  from  the  car.  I  could  have  gone  six  or 
eight,  but  two  steps  cleared  me,  and  I  knew 
when  the  engine  hit  it  it  would  knock  it  in  the 
direction  it  was  going." 

Plaintiff  testified  that  Doss  said,  "Look 
out,"  and  without  any  order  from  Doss  he 
attempted  to  move  the  rear  part  of  liand  car. 
The  train,  he  says,  was  then  about  the  dis- 
tance between  two  telegraph  poles  from  him, 
or  352  feet  away.  There  is  not  the  slightest 
intimation  in  pialntifTs  testimony  that  Doss 
ordered  blm  to  assist  in  removing  the  hand 
car.  The  evidence  is  undisputed  that  when 
be  did  leave  the  hand  car.  Instead  of  going 
toward  the  approaching  tralD  so  that  the 


hand  car  would  not  strike  him,  he  went  In 
the  opposite  direction,  and  was  struck  by  the  | 
hand  car  he  had  left  on  the  track  as  it  was ' 
Icnocked  off  by  the  train.  ! 

(b)  As  heretofore  shown,  tber.e  Is  absolute- 
ly no  testimony  in  the  record  which  even  | 
mentions  the  rate  of  speed  at  which  the  ' 
train  was  running.     Nor  is  there  any  evi-  i 
dence  tending  to  show  tbat  it  was  traveling  I 
at  a  rapid  or  dangerous  rate  of  speed.    Tbe  , 
evidence  is  clear  and  undisputed  tiiat  plain- 
tiff was  warned  to  look  out  for  the  train  In 
ample  time  to  have  mbved  to  a  place  of  ' 
safety  if  be  had  exercised  ordinary  core  for 
his  own  protection. 

YI.  Upon  a  carefal  consideration  of  each 
of  the  charges  of  negligence  preferred  against 
defendant  in  tbe  complaint  we  are  compelled 
to  hold  upon  the  facts  disclosed  by  the  rec- 
ord that  plaintiff,  by  his  evidence,  has  sig- 
nally failed  to  make  out  a  case  against  de- 
fendant upon  either  of  the  charges  of  negli- 
gence aforesaid.  The  trial  court  would  there- 
fore have  been  clearly  justified  in  sustaining 
defendant's  demurrer,  on  the  ground  that  the 
charges  of  negligence  against  defendant  were 
not  sustained  by  the  proof. 

[S]  VII.  On  the  undisputed  facts  disposed 
by  the  record  the  plaintiff  at  time  and  place 
of  accident  failed  to  exercise  ordinary  care 
for  his  own  protection,  and  was  clearly  guil- 
ty ot  negligence  In  faUing  to  leave  tbe  hand 
car  and  move  to  a  place  of  safety  while  he 
ttad  time  to  do  so,  and  was  likewise  guilty  of 
negligence  in  going  east  by  the  side  of  tbe 
track,  where  the  hand  car  could  strike  him, 
when  knocked  from  the  track  by  the  train, 
when  two  or  three  steps  in  the  opposite  di- 
rection would  have  carried  him  to  a  place 
of  safety.  The  trial  court  would  likewise 
have  been  justified,  upon  the  undisputed 
facta  In  the  case,  in  directing  a  verdict  for 
defendant  upon  plaintifTs  contributory  negli- 
gence. 

yill.  In  view  of  the  conclusion  heretofore 
reached,  we  deem  it  unnecessary  to  o<msider 
tbe  action  of  tbe  court  in  directing  a  verdict 
for  defendant  on  the  ground  that  plaintiff 
failed  to  produce  sufficient  evidence  to  over- 
turn the  settlement  pleaded  in  defendant's 
answer. 

Tbe  judgment  below  was  for  the  right 
party,  and  is  accordingly  afllrmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BAILEY,  C,  is  adopted  as  the  opinion  of  the 
court  BLAIR  and  BUND,  JJ.,  concur  in  re- 
sult GRAVES,  P.  J.,  concurs  in  opinion 
filed,  as  to  all  except  a  portion  of  para- 
graph 7  of  opinion.  WOODSON,  J,,  concurs 
in  opinion  of  GRAVES,  P.  J. 

GRAVES,  P.  J.  I  concur  in  the  result  of 
the  majority  opinion  and  in  all  of  tbe  opin- 
ion, except  part  of  the  seventh  paragraph 
therein.  I  agree  tbat  no  negligence  as  plead- 
ed by  plaintiff  was  shown  against  the  de- 
fendant   I  agree  that  it  was 
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negligence  for  pialntlfl  to  have  undertisken 
to  remove  the  hand  car  In  front  of  a  rapidly 
approaching  train  bo  close  to  him,  but  I  do 
not  agree  that  Us  movement  to  the  east 
ratber  than  to  the  west  was  such  an  act  as 
should  be  declared  contributory  negligence 
as  a  matter  of  law.  Under  the  stressed  dr- 
cQfflstances,  had  the  case  turned  upon  this 
point,  the  question  was  one  for  the  Jury. 
One  placed  suddenly  In  a  position  of  peril 
is  not  called  upon  to  use  the  same  exact 
Judgment  as  would  be  used  under  different 
drcnmstances.  This  Is  one  of  the  common 
rules  In  measuring  alleged  acts  of  contribn- 
tory  negligence.  As  a  rule,  where  one  acts 
In  the  face  of  Impending  peril,  the  question 
of  his  negligrace  is  usually  for  the  jury.  So 
it  would  have  been  In  this  case.  It  is  like- 
wise, for  very  similar  reasons,  a  very  close 
question  whether  or  not  we  should  say  that 
plaintiff's  attempt  to  remove  the  hand  car 
was  contributory  negUgenca 

But  it  may  be  this  last  question  Is  ruled 
well  enough,  and  I  let  tt  go  at  that. 

WOODSON,  J.,  concurs  In  these  views. 


REED  ▼.  ST.  LOUIS  &  S.  T.  R.  CO. 
(No.  17326.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2, 1916.) 

1.  Rkleabk  «=>24KZ)  —  Attack  fob  Fraud  — 
Xe.ndeb  Back  of  Consioebation. 

It  was  incumbent  upon  an  injured  rBil|oad 
employ^,  before  attacking  his  release  of  liability 
to  the  company  for  fraud  in  its  procurement,  the 
company's  representative  having  used  neither 
guile  nor  force  to  prevent  the  servant  from  read- 
ing the  release,  to  tender  the  road  the  $675  re- 
ceived for  its  execution. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  {  45;  Dec.  Dig.  <9=>2i&).] 

2.  CoMFBOiasK  AtiD  SesmxvxyT  <S=s>6(3)  — 
Settxjeicent  of  Claim  fob  Injuries. 

Where  an  injured  railroad  employ^,  after 
negotiating  with  the  company's  representative, 
accepted  ^575  in  money  as  compensation  for  his 
injuries,  there  was  a  settlement  of  liis  claim  un- 
aided by  bis  written  release. 

[Ed.  Note.— For  other  cases,  see  Compromise 
nnd  SJpttlement,  Cent  Dig.  §g  39,  43;  Deo.  Dig. 
g=»6(3).] 

t.  Re:i.eabe  <S=»15— Failubb  to  Read. 

An  injured  railroad  employ^  who  signed  a 
-elease  of  liability  to  the  road  could  not  set  it 
wide  because  he  did  not  read  it,  where  it  con- 
tained only  the  terms  of  bis  parol  agreement  of 
ettlement  with  the  representative  of  the  road. 

[£d.  Note.— For  other  cases,  see  Release,  Cent. 
>ig.  i  30;   Dec  Dig.  «8=s>15.) 

L  REI.EASK  is=>24(2)— Tbndkb  Back  or  CtoN- 
sioebation — Waiveb. 
Where  counsel  for  an  injured  railroad  em- 
>loy£  who  had  signed  a  release  for  $675  wrote 
be  company's  attorney,  without  inclosing  any 
Doney.  check,  etc.,  that  he  tendered  back  the 
um  paid  the  employ*,  to  which  the  company  re- 
died  that  the  injury  was  the  result  of  the  em- 
iloy^'s  own  negljigence,  that  he  had  been  treated 
rith  generosity  on  account  of  the  seriousness  of 
lIs  injuries  alone,  and  that  no  voluntary  action 
rould   be  taken  by  the  company,  there  was  no 


waiver  by  it  of  tendSr  fcack  of  the  consideration ' 
for  the  release. 

(Ed.  Note.— For  other  cases,  see  Release,  Cent' 
Dig.  §  45;    Dec.  Dig.  «=>24(2).] 

5.  Tbial  «=»145— Issdi— WrrHDBAWAL. 

In  an  action  for  injuries  by  a  railroad  serv- 
ant who  had  signed  a  release,  where  the' petition 
alleged  fraud  in  its  procurement,  and  plaintiff's 
counsel  stated  the  release  had  been  procured 
by  fraud,  and  the  case  was  tried  solely  on  such 
theory  until  on  rebuttal  defendant  offered  a 
witness  who  gave  testimony  relied  on  by  plaintiff 
as  tending  to  show  mental  incapacity  to  execute 
the  release,  it  was  defendant's  right  to  have  the 
issue  of  fraud  specifically  withdrawn  from  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SI  328,  341;    Dec.  Dig.  <S=>145.] 

6.  Tbiai.  €=>194(9)— Instktjction. 

In  an  action  for  injuries  against  a  railroad 
by  an  employ^  who  executed  a  release,  an  in- 
struction that  there  was  no  evidence  that  the 
settlement  was  obtained  by  fraud  or  misrepresen- 
tation, simply  withdrawing  the  issue  of  fr.iud 
made  by  the  pleadings,  presented  by  the  opening 
statement  of  plaintiff's  counsel,  and  adverted 
to  in  the  evidence,  was  not  erroneous  as  telling 
the  jury  the  claim  was  fairly  settled. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dxg.  a  453,  456,  463 ;   Dec.  Dig.  <g=»194(9).] 

7.  Appeal  akd  Ebbob  «=>232(3)  —  Reserva- 
tion OF  Obounds  of  Review— Objkctiow 
to  Inbtbcction — Waivkb. 

In  a  railroad  servant's  action  for  injuries, 
where  plaintiff's  counsel  stated  that  his  objection 
to  an  instruction  was  the  only  one  he  had,  he 
was  precluded  on  appeal  from  making  any  oth- 
er, having  waived  all  but  the  excepted  one. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1351;  Dec  Dig.  «=>232(3); 
Trial,  Cent  Dig.  §  681.] 

8.  Appeal  and  Ebbob  ^=»995  —  Review  — 
Weight  of  Evidence. 

The  Supreme  Court  is  not  concerned  with 
the  weight  of  evidence  on  an  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3907;   Dec.  Dig.  <S=»995.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   James  E:  Goodrich,  Judge. 

Action  by  Milton  Reid  against  the  St. 
Louis  &  San  IB^ancisco  Railroad  Company. 
There  was  verdict  for  defendant,  which  was 
set  aside  by  the  trial  court,  and  defendant 
appeals.  Order  granting  new  trial  reversed, 
and  cause  remanded,  with  directions  to  enter 
judgment  on  the  verdict 

W.  F.  Evans,  of  St  Louis,  and  Hale  Houts 
and  Cowherd,  Ingraham,  Durham  &  Morse, 
all  of  Kansas  City,  for  appellant  R.  J. 
Holmden,  of  Kansas  City,  for  respondent 

BLAIR,  J,  This  action  was  begun  In  the 
Jackson  circuit  court  to  recover  damages  for 
Injuries  respondent  suffered  in  a  collision 
between  two  engines  In  appellant's  yards. 
There  was  a  verdict  for  the  railroad  com- 
pany, which  the  trial  court  set  aside  on  the 
ground  an  instruction  given  was  erroneous, 
and  the  company  appealed. 

In  the  view  we  take  of  the  case  it  Is  un- 
necessary to  set  out  the  circumstances  re- 
sulting In  respondent's  Injury.  The  answer 
consisted:  (1)  Of  a  general  denial  of  all  al- 
legations of  the  petition '  except  that  It  was 
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admitted  appellant  was  a  corporation;  (2) 
a  plea  of  contributory  negligence;  (3)  a  plea 
of  assumption  of  risk;  and  (4)  a  count  set- 
ting up  a  release  and  averring  appellant  com- 
promised and  settled  Ills  claim.  The  reply 
denied  £he  second  and  third  averments  of  the 
answer,  and  concluded  as  follows: 

"Plaintiff,  further  replying,  states  that  the 
alleged  release  set  forth  in  defendant's  amended 
answer  is  without  lawful  consideration  and  void; 
that  such  release  was  obtained  from  plaintiff  by 
misrepresentation,  imposition,  and  deception 
practiced  upon  him  by  defendant's  agents,  serv- 
ants,  and  employes  while  he  was  in  deep  dis- 
tress and  mental  and  bodily  aflSiction  and  an- 
guish, brought  about  by  the  injury  set  forth  in 
his  first  amended  petition  herein,  and  while 
plaintiff  was  unable,  through  such  bodily  and 
mental  condition,  to  understand  or  comprehend 
the  contents  and  terms  of  said  release,  and  that 
plaintiff  never  assented  to  the  terms  thereof; 
that  defendant  company,  through  and  by  its  said 
agents,  with  the  purpose  and  design  of  defraud- 
ing plaintiff  out  of  his  right  of  action  set  forth 
in  said  amended  petition,  well  knowing  that 
plaintiff  was  incapable  of  understanding  or  com- 
prehending the  nature  and  terms  of  said  release, 
told  plaintiff  that  bis  injury  was  caused  by,  and 
the  result  of,  an  accident;  that  the  defendant 
company  was  not  responsible  or  liable  therefor; 
that  the  money  mentioned  in  said  release  was 
given  and  paid  plaintiff  as  an  act  of  charity  and 
because  he  had  been  an  employ^  of  the  company ; 
that  the  paper  signed  by  him  was  a  receipt  to 
show  the  company  where  the  money  had  been  poid, 
and  plaintiff,  with  full  confidence  in  defendant's 
agents,  employt^s,  and  servants,  believing  that  the 
statemrtnts  so  made  were  true,  and  in  his  bodily 
and  mental  condition  as  herein  stated,  signed 
and  executed  said  paper. 

"Plaintiff,  further  replying,  denies  that  he  is 
now  or  ever  was  compelled  to  make  return  of  or 
tender  back  to  defendant  the  money  so  given  and 
paid  under  the  circumstances  mentioned,  but 
states  that  he  did  make  a  tender  of  and  offer  to 
return  said  money  to  defendant  prior  to  the  insti- 
tution of  this  suit,  and  now  herein  again  makes 
a  tender  of  and  offers  to  return  to  defendant 
company  the  money  so  paid  and  given  this  plain- 
tiff by  defendant." 

.  Appellant  unsuccessfully  demurred  to  the 
evidence,  and  the  case  went  to  the  jury  with 
the  result  stated.  In  support  of  Its  position 
that  the  order  granting  the  new  trial  should 
be  reversed,  with  directions  to  reinstate  the 
verdict  and  enter  judgment  thereon,  appel- 
lant contends:  (1)  There  was  no  substantial 
evidence  tending  to  prove  negligence  on  the 
part  of  appellant;  (2)  contributory  negligence 
of  respondent  Is  conclusively  shown;  (3) 
there  was  no  evidence  of  fraud  in  the  pro- 
curement of  the  release;  (4)  there  was  no 
tender  made  of  the  amount  received  by  re- 
spondent In  settlement ;  (6)  there  was  no  evi- 
dence of  mental  Incapacity  of  respondent 
avoiding  the  release;  and  (6)  that  the 
cause  was  fairly  tried  In  all  respects. 

The  facts  necessary  to  an  understanding 
of  the  questions  we  think  decisive  of  the  case 
will  be  stated  in  connection  with  the  discus- 
sion of  those  questions. 

1.  Appellant  admits  be  signed  the  release 
pleaded  In  bar  by  respondent,  and  admits  he 
received  $675  at  the  time  he  did  so.  He 
himself  is  the  only  witness  testifying  in  his 
behalf  who  claims  to  have  been  present  dur- 
ing all  the  negotiations  resulting  In  the  exe- 


cution of  the  release.  TestlBumy  at  otbem 
adds  nothing  of  importance  in  this  connec- 
tion. As  to  these  negotiations  he  testified  in 
considerable  detail.  He  swore  the  company's 
first  offer  was  $260;  that  be  replied  this  was 
not  enough  for  the  injury  he  had  received. 
There  was  some  dlscuasion.  The  company's 
representative  then  said  the  company  was  not 
liable;  that  neither  it  nor  reqwndent  was 
responsible  for  the  mischance;  that  it  was 
one  of  those  accidents  which  could  not  be 
helped.  Respondent  rejoined  he  thought  the 
company  ought  to  give  him  $2,000,  and  this 
counter  suggestion  was  immediately  refused 
consideration.  This  was  the  substance  of  the 
first  conversation.  On  February  X»,  1906k 
nearly  two  months  after  respond^it  had  been 
discharged  from  the  hospital,  the  represent- 
ative of  the  company  again  went  to  respcmd- 
ent's  home.  Respondent  details  the  conversa- 
tion upon  this  occasion  substantially  as  fol- 
lows, repetitions  and  inconsequential  matter 
being  omitted: 

"Q.  What  talk  did  you  have  at  the  time?  A. 
Mr.  Tjee  talked  all  the  morning  about  the  compa- 
ny not  being  liable,  and  he  said  that  was  all  really 
that  the  company  would  give.  He  said  that  the 
company  was  not  liable  for  this  accident;  that  it 
was  one  of  those  accidents  that  was  brou!;ht 
about  by  the  providence  of  God.  He  said  that 
the  fog>— it  being  so  foggy  that  night  that  none 
of  us  could  not  see  the  engine,  and  that  the 
company  didn't  think  I  was  responsible  for  it, 
and  they  didn't  think  they  were  responsible  for 
it ;  and  then  he  inquired  into  my  financial  con- 
ditions, what  I  was  doing,  and  then  he  asked  my 
wife  what  she  was  doing,  anv  work,  and  finally 
he  employed  her  to  go  out  to  nis  house  and  woiic 
So  he  talked  on  half  a  day,  and  finally  he  said 
thot  was  every  bit  that  the  company  would  give 
was  $500.  Q.  In  that  talk  you  told  him  that  you 
didn't  see  the  engine  standing  on  that  switch 
was  because  it  was  so  foggy?  A.  Because  there 
was  no  lights  on  it.  (Note. — It  is  admitted  lights 
were  never  used  on  engines  in  this  work.)  Q. 
Because  it  was  so  foggy  he  said  you  were  not 
responsible  for  not  seeing  it?  A.  Tes,  sir.  Q. 
That  there  was  an  accident  in  bis  opinion,  and 
be  didn't  think  the  company  was  liable?  A.  Yes, 
sir.  Q.  And  they  would  not  give  you  more  than 
^500,  and  what  did  you  say  about  that?  A.  He 
kept  on  talking.  I  wasn't  saying  anything;  I 
was  listening.  Q.  What  did  you  say  about  a 
check  or  draft?  A.  Finally  he  lifted  the  $500 
up,  and  said  the  company  had  authorized  him 
to  give  me  that,  that  was  all  the  company  bad 
authorized,  but  he  could  raise  it  $175  more,  he 
had  that  power  himself,  to  raise  it  $175  more, 
and  he  said  that  he  had  their  check,  and  that 
was  all  the  company  would  give.  Q.  Yes.  A. 
And  he  said  the  company  wasn't  liable;  that 
there  was  no  liability,  and  they  were  giving  it  as 
an  act  of  charity.  He  started  to  write  out  a 
check  for  it,  and  I  told  him  that  I  could  not 
cash  any  check,  so  he  went  away  and  brought 
the  money.  Q.  Why  did  you  tell  him  that  you 
could  not  casn  any  check?  A.  I  don't  know 
anybody  in  town  that  I  could  cash  a  check  like 
that.  I  might  have  been  put  In  jail  for  having 
the  check.  I  told  him  that  I  could  not  cash  a 
check,  and  wanted  it  In  money.  Q.  He  wrote 
the  check  out  and  had  you  to  sign  it,  and  told 
you  he  would  get  the  money?  A.  Yes,  sir.  Q. 
He  came  bock,  did  he?  A.  Yes,  sir.  Q.  What 
time  did  he  go  away?  A.  I  don't  know,  Q.  You 
say  he  came  there  at  10  o'clock  in  the  nomiog. 
How  long  did  he  stay?  A.  He  came  about  10, 
and  I  should  judge  it  was  after  12  o'clock  when 
he  left.  Q.  What  time  did  he  get  back? 
think  he  got  back  a  little  afte|,0  o'clock. 
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romig  man  was  wltb  him?  A.  T«8,  air.  Q. 
Who  was  with  yon  at  the  time?  A.  My  wife. 
Q.  He  brought  t'le  money  back  with  him?  A. 
Yes,  sir.  Q.  IXd  you  count  it?  A.  No,  air. 
Q.  Did  your  wife  count  it?  A.  No,  sir.  Q.  Ton 
tav  him  count  it?  A.  Yes,  sir.  Q.  Did  he  have 
a  paper  there  for  you  to  sirn?  A.  Yes,  sir.  Q. 
Did  you  talk  this  over  with  your  wife  when 
Mr.  Lee  came  down  there?  A^  No,  sir.  Q.  Did 
rou  and  she  talk  it  over  after  he  left?  A.  No. 
cir.  Q.  Did  she  hear  the  talk  between  yon  and 
Lee?  A.  She  heard  a  portion  of  it,  and  a  por- 
tion the  didn't.  Q.  When  he  came  back  with 
this  young  man,  what  did  he  say?  A.  He 
brought  the  money  at  that  time  and  gave  It  to 
me.  and  brought  two  papers  out  of  his  book,  and 
said  these  were  naners.that  the  company  re- 
qnired  him  to  have  in  order  to  show  where  the 
money  had  been  paid.  Q.  What  did  you  say? 
A.  I  never  said  anything  only  to  sign.  Q.  That 
is  your  signature?  A.  Yes,  sir.  Q.  You  said 
j-oii  (can]  read?  A.  Yes,  sir.  Q.  Your  eyes  are 
good?  A.  Yes,  sir.  Q.  Your  wife  reads  and 
writes,  too?  A.  Yes,  sir.  Q.  That  is  her  signa- 
ture; you  saw  her  sign  it?  A.  Yea,  sir.  Q. 
Ua  took  the  $675?    A.  Yes,  sir." 

He  haci  previously  testified  In  a  deposltlou 
hat  he  refused  the  company's  offer  to  pay 
lim  $250,  saying  it  looked  like  they  ougbt  to 
[ire  liiin  $2,000,'  and  that,  when  the  com- 
lany's  representative  finally  offered  $676,  the 
jTer  was  acconapanied  with  a  statement  that 
he  company  was  not  liable,  and  that  he  (re- 
pondent)  could  either  take  the  $676  or  the 
ompany  would  "cut  off  negotiations,  or 
omettalng  like  that";  that  this  "scared''  him, 
nd  he  then  said  he  would  take  the  $676^  On 
le  trial  he  reiterated  the  correctness  of  this 
istimony.  That  he  instituted  this  action 
ithont  tendering  to  appellant  the  $673  paid 
Im  when  he  signed  there  can  he  no  question. 
[1-3]  (a)  In  the  circumstances  of  this  case 
was  incumbent  upon  respondent,  before  be 
uld  attack  the  release  for  fraud  In  its  pro- 
rement,  to  tender  to  appellant  the  amount 
ceived  for  Its  execution.  Althoff  y.  Transit 
>.,  204  Mo.  loc  dt.  170,  171,  102  8.  W.  642; 
itnam  v.  Boyer,  173  Me.  Avp.  loa  dt.  898, 
[>,  158  S.  W.  861,  and  cases  dted.  There 
IS  no  substantial  evidence  to  support  any 
!ory  that  tbe  company's  representative 
•d  either  guile  or  force  to  prevent  respond- 
:  from  reading  the  release  he  signed ;  and, 
it  be  assumed  a  tender  In  such  circum- 
Dces  would  not  be  necessary,  tbls  case 
s  not  fall  within  that  exception.  Fur- 
r,  respondent's  own  testimony  demon- 
ites  that  the  negotiations  he  details  -were 
otiatlona  for  the  setttement  of  his  claim 
inst  appellant,  and  that  the  release  sign- 
er lie  ther  he  read  It  or  not,  contained  slm^ 
tbe  agreement  his  testimony  shows  was 
le.  In  fact,  his  testimony,  unaided' by  the 
tten  release,  clearly  shows  a  settlement  of 
claim.  In  these  circomstances  his  fall- 
to  read  the  release  before  signing  it  is 
lo  consequence  on  this  phase  of  the  case, 
itever  the  reason  for  such  failure.  That 
wbo  signs  a  release  containing  an  agree- 
,t  be  testifies  he  made  can  set  it  aside  be- 
>e  be  did  not  read  it,  where  it  admittedly 
:alns  the  terms  of  that  agreement,  Is  not 
^^^  we  are  willing  to  follow.  We  say  he 
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admitted  the  agreement  tb^  release  evidences 
because  his  testimony  as  to  the  negotiations 
permits  of  no  other  rational  construction. 
His  present  effort  to  maintain  th^  contention 
that  be  believed  the  company  was  merely 
making,  blm  a  present  Is  wholly  inconsistent 
with  bis  testimony  as  to  what  was  said  and 
done,  and  is  based  on  a  remark  or  argument 
used  to  Induce  his  agreement  to  the  settle- 
ment and  release.  The  question  as  to  re- 
.spondent's  mental  capadty  to  agree  to  a  set- 
tlement Is,  of  course,  another  matter,  and 
will  be  considered  In  another  conneetlon.  It 
is  also  to  be  noted  that  the  demand  Is  un- 
liquidated and  disputed,  and  there  can  be  no 
claim  respondent .  was  entitled  to  $675,  or 
more,  in  every  view  of  the  transaction. 

[4]  (b)  While  it  was  not  pleaded,  yet  It  Is 
now  suggested,  appellant  waived  the  tender. 
This  is  based  upon  two  letters.  Over  two 
years  after  the  release  was  signed  and  the 
money  paid  respondent's  present .  attorney 
wrote  appellant's  claims  attorney  that  he 
had  been  employed  by  respondent,  had  invest 
Ugated  the  facts  in  connection  with  respond- 
ent's injury,  and  believed  appellant  was  "ab- 
solutely liable  for  it" ;  that  he  was  Informed 
"the  couipany  paid  soon  after  the  accident 
the  sum  of  $675,  end  I  presume  took  a  re- 
lease"; that  he  desired  to  "take  advantage 
of  this  conduct  on  the  part  of  the  company, 
and  hereby  tender  back  the  ^um  so  mention- 
ed and  so  paid  to  Reid.  The  paper,  contract, 
or  release,  is  repudiated."  The  writer  of  this 
testified  be,  (a  fact,  tendered  nothing;  that 
he  never  offered  appellant  any  money,  check, 
or  draft,  and  inclosed  nothing  of  the  kind  in 
the  letter  sent  It.  In  answer  to  that  letter 
appellant's  claims  attorney  in  due  time  wrote 
respondent's  attorney: 

"In  response  to  ^our  favor  of  March  23d,  have 
to  ?ny  that  investi^tion,  as  well  as  facts  stated 
in  affidavit  of  Mr.  ueid  himself,  which  is  on  my 
file,  discloses  that  his  injury  was  the  result  of 
his  own  neglect  of  duty  and  carelessness,  and 
that  be  was  treated  with  great  generosity  by  the 
company  on  account  of  the  seriousness  of  his  in- 
juries alone,  and  no  further  voluntary  action 
will  be  taken  by  the  company >  in  this  case." 

It  is  upon  this  last  clause  respondent's 
counsel  bases  fits  6uggestion  tender  was  waiv- 
ed. No  authorities  are  dted,  and  the  mat- 
ter Is  not  arg«ed.  Obviously  there  was  no 
waiter.  The  clause  relied  on  Indicated  the 
company  would  pay  nothing  further  unless 
compelled  to  do  so.  It  Is  not  a  reference, 
even,  to  a  tender  of  any  kind.  There '  was 
no  duty  imposed  upon  appellant  to  take  any 
voluntary  action  with  resf)ect  to  a  tender. 
It  was  the  duty  of  resi>ondent  and  bis  coun- 
sel to  act  in  that  matter  if  they  ekpected  to 
rely  up6n'  a  tender  In  any  subsequent  action 
they  ml^t  begin. 

Gomisel,  who  wrote  the  letter  for'  raspond- 
ent,  testified  he  made  no  tender.  That  is  the 
only  thing  his  testimony  can  mean.  He  tes- 
tified, further,  that  he  had  no  money  of  re- 
spondent wherewith  to  make  a  tender,  and 
respondent  testified  he  bad  no  money  avail- 
able for  that  purpose.     It  is  said  there  Is 
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testimony  respondent  could  have  raised  the 
money  among  bis  friends.  He  should  have 
done  so,  and  then  tendered  It  to  appellant 
If  he  expected  to  rely  upon  a  tender.  What 
he  might  have  done  cannot  avail  him  in  this 
case.  The  evidence  shows  no  tender  and  oo 
waiver  thereof. 

It  follows  that,  so  ftir  as  concerns  the  ques- 
tion of  fraud  in  the  procurement  of  the  re- 
lease, respondent  had  not,  In  the  circum- 
stances, put  himself  in  a  positlou  to  raise  the 
Issue. 

[S,  •]  II.  It  is  argued  there  was  error  in 
the  instructions.  Among  other  instructions 
given  was  the  following: 

"The  jury  are  instructed  that  there  is  no  evi- 
dence in  this  case  that  the  settlement  in  ques- 
tion was  obtained  by  fraud  or  misrepresentation 
on  th«  part  of  the  defendant  or  its  agents." 

It  Is  said:  (1)  There  was  no  issue  of  fraud 
submitted  to  the  jury,  and  that  this  Instme- 
tlon  might  have  misled  the  jury  on  the  ques- 
tion of  mental  incapacity  submitted  In  oth> 
er  Instructions;  and  (2)  that  the  instruc- 
tion was  equivalent  to  telling  the  jury  that 
"a  fair  settlement  had  been  made." 

The  petition  alleges  fraud,  and  respond- 
ent's counsel,  In  his  opening  statement,  stat- 
ed the  release  had  been  procured  by  fraud. 
The  case  was  tried  solely  upon  that  theory 
until,  in  rebuttal,  respondent  offered  a  wit- 
ness who  gave  testimony  now  relied  on  as 
tending  to  show  mental  Incapacity.  In  these 
circumstances  it  was  appellant's  right,  in  the 
circumstances  of  this  case,  as  appears  from 
what  has  been  previously  said,  to  have  the 
issue  of  fraud  spedflcally  withdrawn  from 
the  jury.  It  is  conceded  this  "ml(^t  not 
bare  been  reversible  error,"  but  the  otber 
matter  mentioned  is  reUed  upon  as  such.  It 
is  said  the  instruction  amounted  to  telling 
the  jury  the  claim  was  settled,  and  was 
fairly  settled.  We  do  not  so  regard  it  It 
simply  withdrew  the  is^ue  of  fraud  made  by 
the  pleadings,  presented  by  the  opening  state- 
ment of  respondent's  counsel,  and  adverted 
to  in  the  evidence..  As  suggested  by  appel- 
lant's counsel,  the  words  "the  settlement  in 
question"  furnishes  no  Just  ground  for  the- 
contention  the  jury  could  have  been  misled 
into  believing  the  court  meant  to  tell  them 
there  had  been  a  binding  settlement;  they 
meant  simply  that  "the  settlement  in  ques- 
tion" in  the  case  was  not  open  to  the  de- 
fense of  fraud,  so  far  as  the  jury  was  con- 
cerned, and  left  the  question  of  respondent's 
mental  capacity  to  be  determined  upon  in- 
structions given  for  both  parties  and  relat- 
ing to  that  subject 

[7]  III.  Objections  are  made  to  two  In- 
structions upon  the  subject  of  mental  inca- 
pacity^- To  these  instructions  and  some  oth- 


ers counsel  fo^  respondent  objected  In  the 
tdal  court  thus: 

"The  only  ritalios  oars]  objection  I  have  to 
'D  4'  is  baaed  upon  our  view  of  this  case,  that 
a  release  may  be  set  aside  for  Imposition  upon 
one  in  such  circumstances  of  being  unable  to 
properly  protect  himself  as  enlixhtened  consider- 
ation of  the  circumstances  recognizes  when  the 
surroundings  are  suggested;  that  is,  yon  can't 
deal  with  a  person  who  is  ignorant  and  incapa- 
ble, although  he  may  have  saffident  capacity,  if 
it  is  exercised,  to  agree  for  himself,  in  such  a 
way  as  to  take  advantage  by  overmling  his 
mind  through  the  fact  of  his  weakness  and  inca- 
pacity." 

This  objection  proceeds  upon  the  assump- 
tion of  mental  capacity,  and  is  directed  to 
the  c<»itentlon  that  weakness,  short  of  men- 
tal incapacity,  is  to  be  considered  on  the  is- 
sue of  fraud.  If  it  does  not  mean  this,  we 
do  not  understand  what  it  means.  It  is  the 
chief  argument  in  the  brief.  We  have  held 
the  issue  of  fraud  of  this  kind  was  not  avail- 
able; was  not  In  the  case.  The  objection 
made  is  disposed  of  by  that  holding.  We  are 
also  of  the  opinion  that  in  stating  that  the 
objection  made  was  the  only  one  he  had  to 
the  instruction  counsel  is  precluded  from 
making  any  dOiee  now.  If  be  bad  stated  be 
had  no  objection  to  make,  he  could  make 
none  now.  When  he  stated  he  had  none  to 
make  except  one  which  he  stated,  he  waived 
all  but  the  excepted  one.  This  was  the  ef- 
fect of  the  language  used.  We  do  not  de- 
cide counsel  must  state  spedflcally  his  ob- 
jection to  Instructions  or  waive  them,  nor 
that  the  statement,  without  more,  of  cer- 
tain objections,  is  a  waiver  of  others  not 
stated.  These  matters  are  not  Involved. 
What  we  bold  is  that,  when  counsel  stated 
he  had  only  a  certain  objection  to  make,  he 
thereby  limited  tlie  trial  court's -examination 
of  the  instruction  to  that  one  objection,  and 
limits  himself  to  that  objection  on  appeal. 

IV.  This  disposes  of  the  ground  upon 
which  the  new  trial  was  granted,  and  all 
otber  rulings  to  wbldi  counsel  for  respond- 
ent has  directed  our  attenticm. 

[8]  A  careful  examination  of  the  record 
shows  that  the  jury's  verdict  was  in  all  prob- 
ability a  correct  on&  While  we  are  not  con- 
cerned with  the  weight  of  the  evidence  on 
this  appeal,  there  is  no  Impropriety  in  say- 
ing it  seems  apparent  from  the  record  the 
jury's  finding  was  not  out  of  acxx>rd  with  it. 
There  is  no  such  condition  of  the  evidence 
as  creates  surprise  at  the  verdict  or  to  war- 
rant any  peculiar  emphasis  by  ns  of  rulings 
against  respondent  cm  the  trial.  We  are  sat- 
isfied the  verdict  ought  to  stand. 

The  order  granting  the  new  trial  is  re- 
versed, and  tbe  cause  is  remanded,  with  di- 
rections to  eatet  judgment  on  the  verdict. 
All  concur. 
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mLLIAMSON  et  aL  t.  BOBERXS  ct  aL 
(Na  17960.) 

(Supreme  Conrt  ai  Uissourl,  DivMon  No.  1. 
Jane  2,  1916.) 

1.  Dkcext   and   Distribution   ©=347(1)   — 
F.ttLnRE  TO  Nakk  or  Provide  for  Ohh,- 

DBEN— StATTITB. 

By  Rev.  St.  1900,  |  544,  a  testator  dies  in- 
testate QR  to  chfldren  and  their  descendants  not 
DBined  or  provided  for  in  the  will. 

TEd.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  U  126,  130;  Dec.  Dig. 
€=47(1).] 

2.  Wills  «=3481— Tna  or  Takinq  Eetict. 

A  will  takes  effect  at  testator's  death. 
[Ed.  Note.— For  other  cases,  see  Wills,  CJent. 
Dij.  :;  1005-1007;  Dec.  Dig.  <S=»481.1 

3.  WiLi^B  €=»486— Presumption. 

In  making  his  will,  a  person  is  presumed  to 
hold  in  jndgment  what  property,  and  th*  method 
of  its  distribution,  which  he  shall  own  at  the 
time  of  his  death. 

[Eli.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  {§  101&-1022;  Dec  Dig.  «=>486.] 

•I.  Descent  and  Distribution  ^=347^)  — 
Failure  to  Provide  fob  CniLDREN— Stat- 
ute. 
Under  Bey.  St.  1909,  {  544,  providing  that 
if  testator  leaves  a  child  or  children,  or  descend- 
oDts  of  such  child  or  children,  in  case  of  their 
death,  not  named  or  provided  for  in  his  will,  he 
«b.ill  be  deemed  to  die  intestate  as  remtrds  tuch 
'■tiilt)  or  children,  where  testator  left  land  which 
hi>  devised  to  a  daughter,  the  only  child  he  nam- 
»l  in  his  will,  and  personalty  insufficient  to  pay 
his  debts,  the  will  providing  that  the  rest  of  his 
(-state  other  than  the  devise  to  the  daughter  be 
rli?posed  of  as  the  law  directs,  there  was  no  pr©- 
risioD  for  the  other  cfaildrea  in  the  will  aafiBaent 
(o  validate  the  devise  to  the  daughter. 

rE'l.  Note. — For  other  cases,  see  Descent  and 
rHstrihuHon,  C!ent  Dig.  H  126,  130;  Dec  Dig. 
B=>47(1).] 

).  Estoppel  «=»110— EJstoppel  in  Pais. 
Estoppel  ia  an  affirmative  defense^ 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
ent.  IMg.  {  300;  Dec.  Dig.  «=»110.] 

L  Appkal  and  Error  «=9l00S(l)— Review— 

Fl.NDINO. 

In  a  purely  legal  action,  such  as  ejectment, 
lie  Supreme  Court  ia  concluded  by  the  trial 
Qurt's  finding  of  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
rror.  Cent.  Dig.  {  S955;  Dec  Dig.  «=» 
IX)S(l).] 

Appeal  from  Circuit  Conrt,  Greene  County ; 
rcb  A.  Johnson,  Judge. 

Suit  In  ejectment  by  J.  N.  Williamson  and 
Iters  against  J.  S.  Roberts  and  others, 
rom  a  judgment  for  defendants,  plaintiffs 
jpeal.  Reversed  and  remanded,  with  dl- 
Ktiona. 

Vim.  H.  Horine  and  J.  T.  White,  both  of 
)rliifffleld,  for  appellants.  Neville  &  Gor- 
an, of  Springfield,  for  respondent^. 

BOND,  J.  I.  This  Is  an  ejectment,  in- 
ilrlng  tbe  ^tle  to  certain  land  situated  in 
reene  county.  Mo.,  necessitating  the  con- 
ruction  of  the  will  of  R.  H.  Williamson, 
c-eosed.  who  owned  said  land  at  the  time 
his  death.    At  the  time  he  executed  the 


will  in  controversy  aad  at  the  date  of  his 
death,  R.  H.  Williamson  was  the  father  of 
five  children,  one  of  whom,  ■  an  unmarried 
daughter,  Alamanda,  was  a  sufferer  from 
epilepsy.  It  was  his  desire  to  provide  for 
this  unfortunate  child,  and  in  the  second 
clause  of  his  will  he  devised  certain  land  to 
her,  the  title  to  which  is  in  dispute  in  this 
qause,  together  .with  certain  other  land  which 
is  the  subject  of  another  suit,  with  which 
we  are  not  concerned  on  this  appeal.  At  the 
time  of  his  death,  October  12,  1903,  the  tes- 
tator owned  only  the  land  described  In  the 
will  and  devised  to  his  daughter  Alamanda. 
On  August  1,  1004,  Alamanda  Williamson 
was  declared  Insane,  and  H.  A.  Wommaclc 
was  appointed  as  her  guardian  and  curator. 
In  order  to  provide  for  her,  it  t>ecame  neces- 
sary to  sell  said  land,  which  was  done  un- 
der the  direction  of  the  probate  court  on  De- 
cember 15,  1906 ;  the  proceeds  being  applied 
by  her  guardian  toward  her  maintenance 
and  support  until  her  death  in  1912.  In  the 
meantime,  the  title  to  the  land  thus  gold 
passed  by  mesne  conveyances  from  the  first 
purchaser  Maze,  to  the  defendant  J.  R.  Rob- 
erts. 

This  snit  was  instituted  by  the  children 
and  grandchildren  of  R.  B.  Williamson  to 
recover  the  land  from  the  last  vendee  on  the 
theory  that  the  will  was  void  as  to  the  other 
children  of  the  testator  who  were  not  specif- 
loally  mentioned  nor  provided  for  therein. 
The  defendants  in  their  answer  set  up  the 
will  as  one  defense,  and  also  pleaded  that 
plaintiffs  were  estopped  by  their  conduct  to 
dispute  the  validity  of  the  will  or  to  claim 
the  land. 

[1]  The  trial  court  rendered  Judgment  for 
defendants,  and  found  as  a  fact  that  plain- 
tiffs bad  waived  no  right  to  question  the 
validity  of  the  will,  but  held  the  will  was 
suffiplent  to  pass  the  title  to  the  exclusion  of 
the  plaintiffs,  and  that  the  third  clause  ("[3] 
I  desire  that  all  the  rest  and  residue  and 
remainder  of  my  estate  be  disposed  of  as  the 
law  directs")  was  sufficient  provision  for  the 
plaintiffs  to  take  them  out  of  the  statutory 
rule  that  a  testator  dies  intestate  as  to  chil- 
dren and  their  descendants  not  named  or 
provided  for  In  such  will.  R.  S.  1909,  {  544. 
Plaintiffs  duly  appealed  to  this  court 

II.  The  question  presented  is  whether  the 
terms  of  the  will  bring  It  within  the  purview 
ot  the  statute  annulling  It  as  to  such  children 
or  their  descendants  neither  named  nor  pro- 
vided for  therein,  which  shall  survive  the 
testator.  '  The  language  of  the  statute  is,  to 
wit: 

"If  any  person  make  his  last  will,  and  die, 
leaving  a  child  or  children,  or  descendants  of 
such  child  or  children  in  case  of  their  death,  not 
named  or  provided  for  in  such  will,  although 
born  after  making  such  will,  or  the  death  of  the 
testator,  every  such  testator,  so  far  as  shall  re- 
gard such  child  or  children,  or  their  descendants, 
not  provided  for,  shall  be  deemed  to  die  intes- 
tate." 
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It  has  been  repeatedly  interpreted  and  con- 
strued both  In  this  state  and  In  other  states 
having  substantially  the  same  statute.  Mey- 
ers V.  Watson,  234  Mo.  286,  136  8.  W.  236; 
Hargadlne  v.  Pulte,  27  Mo.  423;  Wetherall 
V.  Harris,  51  Mo.  loc.  dt  68;  Pounds  r. 
Dale,  48  Mo.  470 ;  Thomas  v.  Black,  113  Mo. 
ee,  20  8.  W.  657;  Bradley  t.  Bradley,  24 
Mo.  311;  Boman  t.  Boman,  49  Fed.  329,  1 
O.  O.  A.  274;  Gerrlsh  v.  Gerrlsh,  8  Or.  351, 
34  Am.  Rep.  685;  Oage  y.  Gage,  29  N.  H. 
533 ;  In  re  Barker's  Estate,  5  Wash.  390,  31 
Pac.  976;  Purdy  v.  Dayls,  18  Wash.  164,  42 
Pac.  620;  Bower  v.  Bower,  6  Wash.  225,  81 
Pac.  598.  The  rule  dedudble  from  these  de- 
cisions, as  well  as  the  language  of  the  above 
statute,  Is  that,  where  the  will  falls  to  name 
or  make  a  substantial  provision  for  the  chil- 
dren or  their  descendants  surviving  the  tes- 
tator, It  Is  void  as  to  them  only.  When  the 
will  under  review  was  made,  and  also  at  the 
death  of  the  testator,  h©  was  the  father  of 
five  children,  no  one  of  whom  was  mentioned 
in  the  Instrument,  except  his  afflicted,  un- 
married daughter  Alamanda  Williamson. 
Nor  was  there  any  provision  of  any  kind  or 
degree  for  his  remaining  children,  unless 
such  i»rovlslon  was  made  by  the  disposition 
expressed  in  the  third  clause  of  his  will, 
supra. 

[2]  It  is  npon  this  Clause  of  the  will  alone 
that  respondaits  base  their  claim  that  the 
requirements  of  the  above  statute  were  com- 
plied with,  and  consequently  that  the  testator 
validly  devised  the  land  in  question  to  one 
of  his  children,  thereby  cnttlng  off  the  rights 
of  the  others  and  their  descendants.  It  Is 
not  claimed  for  respondents  that  the  alterna- 
tive provision  of  the  statute  providing  for 
the  naming  of  all  the  children  or  their  de- 
scendants existing  at  the  death  of  ttie  tes- 
tator was  observed.  Hence  the  question  to 
be  determined  is  whether  the  clause  in  ques- 
tion constituted  such  a  vrovlBlon  for  the  un- 
named children  as  to  exempt  the  present 
will  from  the  operation  of  the  statute.  The 
will,  of  course,  took  effect  at  the  death  of 
the  maker.  The  record  is  undisputed  that 
at  his  death  he  owned  a  small  amount  of 
personalty  which  was  insufficient  to  pay  his 
debts,  and  nothing  else  except  the  land  spe- 
dflcally  devised  to  his  daughter  Alamanda. 

[3, 4]  Bearing  in  mind  that  in  making  his 
will  a  person  is  presumed  to  hold  in  judg- 
ment what  property,  and  the  method  of  dis- 
tribution thereof,  .which  he  shall  own  at  the 
time  of  his  death  (Mueller  v.  Buenger,  184 
Mo.  loc  cit.  476,  83  S.  W.  458,  67  L.  R.  A 
648,  105  Am.  St  Rep.  541),  and,  considering 
in  the  same  connection  what  actually  hap> 


pened  at  the  time  of  the  decease  «f  R.  H. 
Williamson,  we  see  no  reason  for  ascribing 
to  him  the  intention  of  devising  any  part  of 
his  estate  to  his  four  unnamed  children.  He 
left  nothing  upon  which  such  a  devise  could 
take  ^ect,  for  his  estate  was  insolvent  and 
comprised  no  other  land  than  that  which 
had  been  spedflcally  devised  to  Alamanda. 
Nor  is  there  anything  in  the  language  of  the 
clause  quoted  above  which  necessarily  Im- 
pUes  that  the  testator  had  bis  other  children 
in  mind  when  he  made  the  wiU.  The  effect 
of  that  clause,  as  appears  from  inspection, 
was  to  leave  whatever  undisposed  estate  he 
might  have  at  the  time  of  his  death  to  the 
operation  of  the  law,  whidi  would,  primarily, 
apply  it  to  the  payment  of  his  debts.  As  he 
did  not  leave  enough  after  excluding  the 
devise  to  Alamanda,  to  pay  bis  debts,  it  can- 
not be  said  that.  In  making  a  provision  whidi 
would  subject  what  he  did  leave  to  that  bur- 
den, such  an  act  necessarily  implied  that  he 
was  thinking  of  and  providing  for  his  other 
children  who  could  not  obtain  any  part  of 
such  residue. 

The  idea  whidi  underlies  the  statute  Is 
that  the  will  must  show  expressly  that  the 
children  to  be  cut  off  thereby  were  named, 
or  audi  substantial  provision  for  their  ben- 
efit as  to  raise  a  necessary  implication  that 
they  were  in  the  mlhd  of  the  testator.  Oar 
conclusion  is  that  there  was  nothing  In  the 
terms  of  the  present  v^lU,  or  the  drcum- 
stances  of  Its  execaticm  and  as  they  existed 
at  the  time  of  the  death  of  the  testator,  whidi 
takes  It  out  of  the  provision  of  the  statute, 
and  hence  as  to  these  plaintUts  R.  H.  Wil- 
liamson -must  be  held  to  have  died  intestate. 

[S,  n  III.  It  is  Insisted,  on  behalf  of  re- 
spondents, that  the  present  plaintiffs  are  es- 
topped or  predoded  from  the  assertion  of 
their  heritable  rights  under  the  facts  of 
this  record.  We  are  unable  to  concur  in 
that  view,  for  we  have  been  unable  to  find, 
and  the  learned  counsel  for  respondent  has 
failed  to  point  out  to  us,  any  facts  or  cir- 
cumstances in  this  record  which  oonstitnte 
an  estoppel  against  the  institution  of  this 
suit.  Besides,  that  is  an  affirmative  defense 
which  the  court  below  found  against  the  re- 
spondents, and,  this  being  a  purely  legal  ac- 
tion, we  are  concluded  by  that  finding  under 
the  fticts  in  this  record. 

From  what  has  been  said,  it  follows  that 
the  construction  of  ^  the  will  by  the  learned 
trial  court  was  erroneous. 

The  judgment  in  this  case  is  therefore  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  proceed  in  conformity  with  this  opin- 
ion.   All  concnr. 
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STATE  ▼.  ISAACS.    (No.  19888.) 

(Snpreme  Conrt  of  Missouri,  Division  No.  2. 
May  31,  1816.) 

t  CBmntAi.    Law   «=!»1066(1)— Appkai  ahd 
Ebbob— Pkesbntation  in  Lowee  Coobt  OJ" 
Gbodnds   fob  Rkvmw— Bxcbpxions. 
In  a  prosecntion  for  homicide,  inBttuctiraiB 

pven  or  refused,  to  wldch  no  exceptions  were 

taTed,  are  not  reviewable  on  appeal 
[Bd.  Note.— For  other  cases,  see  Criminal  Law, 

Cit  Dl«.  M  2688,  2670;  Dec.  Dig.  (fc=5l056(l).l 

2.  HOKICIDB     ®=»174(6)— BVIDENCB— Admissi- 
BILITT. 

In  a  proaecntlon  for  homicide,  where  It  ai^ 
pcaied  that  soon  after  the  crime  the  body '  of 
di«  deceased  and  surrounding  premises  were 
Kirched  and  no  weapons  were  found,  but  later 
a  pair  of  "knucks"  were  found  n^ar  the  body 
of  the  deceased,  evidence  tending  to  show  that 
defendant,  instead  of  deceased,  had  access  to  the 
"Imacfca"  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  364;   Dec.  Dig.  «=sl74(6).] 

3.  CBnrmAi.  Law  «=»e88(l)— Apmbai.  awd  Bb- 
lOB — OBJBcnoBfs.  ,        ,  ,     , 

In  a  prosecution  for  homicide,  where  defend- 
tst  allowed  testimony  concerning  the  ownership 
of  &  weapon  found  near  deceased  some  time  after 
the  crime  to  be  introduced  without  objection 
tsd  folly  cross-examined  the  witness,  he  could 
not  later  object  because  the  testimony  proved  un- 
favorable. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  M  1651,  1653;  Dec,  IMg.  «=9698(1)-; 
Witnesses,  Gent.  Dig.  |  864.] 

4.  CBnaiTAi.   Law    «=»719a)— Tbiait-Btaot- 
MXHTB  or  COTmSEI.. 

In  a  prosecirtion  for  homicide,  where  the  no- 
ord  Is  entirely  silent  as  to  alleged  statements  of 
the  defendant  concerning  a  sister  of  the  deceased, 
or  that  they  were  false  or  slanderous,  or  adverse- 
ly reflected  on  her  good  name,  statements  or 
state's  counsel,  that  "defendant  had  circulated 
alanderons  reports  concerning  deceased's  sister, 
and  deceased  had  a  right  to  inquire  about  such 
reports,"  that  "in  the  dlfflculty  in  which  deceased 
was  killed  he  was  defending  the  good  name,  of 
Us  sister,"  and  that  "defendant  had  made  false 
statements  concerning  the  young  sister  of  the 
deceased,  and  in  defending  her  deceased  did  only 
what  any  one  wotdd  have  done  for  a  little  sis- 
ter," were  improper. 

[Kd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {  1669;    Dec  Dig.  <S=»719(1).] 

5.  CsnaNAi.    Law    «=»718  — Tbial— Statb- 

MKin'S  OF  COTTNSEL. 

In  a  prosecution  for  homicide,  statements 
of  state's  counsel  Uiat,  if  defendant  had  not  been 
vlolathic  the  law  by  carrying  a  revolver,  de- 
ceased would  not  have  been  killed,  was  improper, 
race  it  is  immaterial  whether  defendant  was 
violating  the  law  in  carrying  the  weapon. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  1668 ;   Dec.  Dig.  <S=»718.] 

Appeal  from  Circuit  Court,  Dallas  County ; 
CL  B.  Sklnker,  Judge. 

Alfred  Isaacs  was  convicted  of  manslaugh- 
ter in  the  fourth  degree,  and  he  appeals.  Re- 
versed and  remanded. 

Defendant  was  charged  by  Indictment  with 
-  having  taken  the  lite  of  one  William  Camp- 
hell  in  Dallas  county,  this  state,  under  such 
drcnmstances  as  to  constitute  murder  in  the 
second  degree.     He  was  convicted  of  man- 


slaughter in  the  fourth  degree,  and  sentenced 
to  imprisonment  in  the  penitentiary  for  a 
term  oC  two  years.  He  admitted  the  kllliog. 
but  attempted  to  justify  the  act  upon  the 
groimd  of  self -defense. 

The  state's  evidence  is  that  the  deceased, 
his  brother,  and  defendant,  together  with 
others,  were,  on  the  evening  of  the  dlfflculty, 
attending  an  entertainment ;  that  during  the 
progress  thereof  these  three  persons,  at  dif- 
ferent times,  left  the  house,  and  soon  there- 
after the  deceased  and  bis  brother  accosted 
the  defendant  and  Inquired  of  him  as  to 
whether  he  had  retracted  certain  alleged 
false  Btatemoats  concerning  their  younger  sis- 
ter. Upon  receiving  a  negative  reply,  the 
deceased,  after  releasing  himself  from  the 
hold  of  his  brother,  rushed  towards  and 
struck  at  defendant  Defendant  ran,  and  de- 
ceased followed  at  close  proximity.  Running 
thus  a  distance  of  20  or  25  yards,  the  de- 
fendant drew  from  his  pocket  a  pistol  and 
fired  a  shot,  causing  almost  Instant  death. 

The  body  and  wearing  apparel  of  the  de- 
ceased was  soon  thereafter  examined,  and 
no  weapons  of  any  kind  were  found.  An  in- 
spection was  also  made  of  the  surrounding 
premises,  and  no  weapons  found.  Several 
hours  later,  however,  and  after  the  arrival 
of  the  officers,  and  many  other  persons,  a 
weapon,  to  wit,  "knucks,"  was  found  near 
the  body  and  at  a  place  that  had  been  pre- 
viously inspected.  This  weapon  Is  described 
as  a  "constructed  pair  of  knucks  made  out 
of  a  corn-planter  plate."  The  state  then 
proved  br  one  Dtmcan  that  something  like 
a  year  prior  to  the  dlfflculty  he  had  placed 
an  Instrument,  which  he  thought  was  the 
one  found  near  the  body  of  deceased,  in  an 
outhouse  belonging  to  him,  and  that  later, 
and  some  time  prior  to  the  difficulty,  he 
found  In  this  outhouse  a  couple  of  bundles 
of  wearing  apparel,  which,  he  says,  the  de- 
fendant later  called  for  and  claimed  as  his 
own,  stating,  at  the  time,  that  he  had,  prior 
thereto,  left  these  In  the  outhouse  where  the 
witness  had  placed  the  instrument  referred 
to.  After  this  testimony  was  offered,  and 
received  without  objection,  and  after  full 
cross-examination  la  relation  thereto,  defend- 
ant moved  the  court  to  strike  the  same  out, 
alleging  that  it  was  immaterial  and  did  not 
tend  to  prove  any  issue  In  the  case. 

On  the  part  of  the  defendant,  the  evidence 
tends  to  show  that,  when  he  was  approached 
by  the  deceased  and  his  brother  and  asked 
as  to  whether  he  had  made  retraction  of  his 
alleged  false  statements,  he  not  only  said 
he  had  not,  but  also  that  he  had  neither  said 
nor  thought  of  anything  derogatory  of  the 
character  of  the  girl,  whereupon  the  deceas- 
ed assaulted  him  and  knocked  him  to  the 
ground;  that  in  his  efforts  to  avoid  farther 
difficulty  he  ran  and  was  pursued  by  the  de- 
ceased, until  deceased  was  so  close  to  him 
that  he  shot  In  order  to  protect  himself.    He 
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also  offered  evidence  tendltag  to  show  that, 
on  prior  occasions,  the  deceased  had  stated 
that  be  was  "looking  for"  him  (the  defend- 
ant), and  that  he  would  do  him  bodily  harm, 
because  of  certain  things  he  had  said  aboat 
the  sister.  These  statements  he  testified  had 
been  oommnnicated  to  him,  and  that  on  one 
prior  occasion  he  had  left  a  public  meeting 
because  be  had  been  told  that  the  deceased 
was  then  "looking  for"  him. 

The  coroner  testified  that  on  the  day  fol- 
lowing the  killing  he  saw  the  defendant  and 
observed  a  small  puncture  Just  above  the 
left  ear,  and  a  cut  in  the  cap  which  defend- 
ant wore,  corresponding  in  position  to  the 
cut  on  the  ear;  that  such  a  punctnre  and 
cut  could  have  been  made  by  an  Instrument 
or  weapon  like  the  "knucks"  which  were 
found  near  the  body  of  the  deceased. 

O.  H.  Scott  and  John  S.  Haymes,  both  of 
Buffalo,  for  appellant  John  T.  Barker,  Atty. 
Gen.  (Lewis  H.  Cook,  of  Jefferson  Olty,  of 
counsel),  for  the  State. 

RBVELLE,  J.  (after  stating  the  facts  as 
above).  [1]  I.  Defendant  complains  because 
of  one  portion  of  the  instruction  on  self-de- 
fense ;  but  this  assignment  is  not  reviewable, 
since  no  exceptions  were  saved  to  any  of  the 
Instructions,  either  given  or  refused.  Not- 
withstanding this  omission,  we  have  exam- 
ined them  and  find  that  they  are  as  favorable 
to  defendant  as  he  could  ask. 

[2,  3]  II.  The  court  did  not  err  in  refusing 
to  strike  out  the  testimony  of  witness  Dun- 
can. Soon  after  the  fatal  occurrence,  both 
the  body  of  deceased  and  the  surrounding 
premises  were  examined  for  the  express  pur- 
pose of  ascertaining  whether  the  deceased 
had  been  armed.  No  weapon  was  then  found, 
but  several  hours  later  a  pair  of  "knucks" 
was  discovered  near  the  body  of  the  deceased, 
and  so  located  that  the  state  was  justified 
In  endeavoring  to  explain  their  peculiar  ap- 
pearance, and  who  was  responsible  therefor. 
The  evidence  of  this  witness  tended  to  show 
that,  while  the  instrument  belonged  to  one 
other  than  either  the  defendant  or  deceased, 
the  same  had  been  missing  from  the  posses- 
sion of  the  owner,  and  that  the  defendant, 
instead  of  deceased,  had  had  access  thereto 
and  the  opi)ortunlty  to  possess  the  same  at 
the  time  in  question.  In  addition  to  this, 
the  record  discloses  that  this  testimony  was 
received  without  any  objection  whatever,  and 
that  the  defendant  fully  cross-examined  the 
witness  in  relation  thereto,  bringing  out  more 
fully  the  facts  than  did  the  state.  As  said 
by  this  court  in  State  v.  Ferguson,  188  S.  W. 
336  (not  yet  officially  reported): 

"Parties  are  not  permitted  to  remain  silent 
when  improper  questions  are  asked  and  take 
chances  on  receiving  helpful  replies,  and  then 
object  if  the  answer  proves  unfavorable." 


[4,  S]  III.  We  come  now  to  an  assignment 
of  greater  meitt,  tibe  alleged  improper  re- 
marks of  state's  counsel.  During  the  argu- 
ment it  was  said  on  behalf  of  the  state: 

"Defendant  had  circulated  slanderons  reports 
concerning  William  Campbell's  sister,  and  Oa.mp- 
bell  had  a  right  to  inquire  about  such  reports. 
*  *  *  In  the  difficulty  in  which  Campbell 
was  killed,  he  was  defendins  the  good  name  of 
hia  sister.  •  •  •  Defendant  had  made  false 
statements  concerning  the  young  sister  of  Wil- 
liam Campbell,  and  in  defending  her  Campbell 
did  only  what  you  or  any  one  else  would  have 
done  for  a  little  sister." 

Again,  counsel  for  the  state  made  the  fol- 
lowing statement: 

"If  defendant  bad  not  been  violating  the  law 
by  carrying  a  revolver,  Campbell  would  not 
have  been  killed." 

The  record  Is  entirely  silent  as  to  wbat 
statements,  if  any,  the  defendant  had  made 
concerning  the  sister  of  deceased.  It  like- 
wise fails  to  Bhosw  that  his  alleged  state- 
ments were  false  or  'slanderous,  or  of  a  na- 
ture that  adversely  reflected  upon  her  good 
name.  That  counsel  was  outside  of  the  rec- 
ord and  in  a  field  foreign  to  the  case  Is  en- 
tirely clear.  The  Injection  of  this  extraneous 
issue,  particularly  in  this  wise,  was  clearly 
improper,  and  we  need  not  go  tor  in  our  cal- 
culations of  the  effect  of  such  statements  tin- 
til  the  estimate  of  the  prejudice  that  they 
were  likely  to  produce  carries  thew  bey<Mid 
the  harmless  lina  We  liave  some  conception 
of  human  nature  and  know  that  there  are 
some  things  which  generally  reaches  and  in- 
fluences It  The  statement  that,  "if  defend- 
ant had  not  been  violating  the  law  by  carry- 
ing a  revolver,  Campbell  would  not  have 
been  killed,"  was  also  improper.  For  oar 
present  purpose,  it  \b  unnecessary  to  deter- 
mine whether  the  defendant  was  violating 
the  law  In  carrying  this  weapon,  this  being 
immaterial,  because,  as  said  by  this  court  In 
State  V.  Heath,  221  Mo.  loc.  dt  594,  121  S. 
W.  149: 

"Obviously  the  fact  as  to  whether  he  was  in 
the  possession  of  a  pistol  and  had  a  right  to 
carry  it,  or  was  carrying  it  unlawfully,  has  no 
tendency  to  prove  or  disprove  any  of  the  issues 
submitted  to  the  jury.  The  overshadowing  ques- 
tion, so  far  as  this 'proposition  is  concern^,  is 
as  to  the  use  made  of  such  pistol  at  the  time  of 
the  difficulty,  that  is  to  say,  whether  or  not  the 
defendant,  without  any  just  or  lawful  provoca- 
tion, killed  the  deceased  by  the  use  of  such  pis- 
tol, or,  on  the  other  hand,  whether  or  not  be  used 
it  upon  a  reasonable  apprehension  of  danger  and 
for  the  purpose  of  protecting  his  own  life,  <« 
used  It  in  a  sudden  heat  of  passion  aroused  by 
some  just  or  lawful  provocation,  and  not  strict- 
ly upon  the  ground  of  self-defense,  as  defined  in 
the  instructions  in  this  cause." 

The  same  proposition  was  Involved  In 
State  V.  Henf  row,  111  Mo.  588,  20  S.  W.  299, 
and  the  same  doctrine  and  oonduslon  an- 
nounced. 

For  the  error  pointed  out,  the  judgment  Is 
reversed,  and  the  cause  remanded.    All  con-, 
ctir. 
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STATE  ex  reL  DETROIT  FIKE  *  MARINE 

IXS.  CO.  ▼.  ELLISON  et  al.     (Na  18967.) 
(Sapreme  CSourt  of  Missoari.    In  Banc.    June 
2,  1916.) 

1.  Tbial  «=3237(3)— iKBTBUcnoN— Deobeb  or 
Pboof. 

In  an  action  on  a  policy  of  fire  insuronoe, 
where  the  defense  was  arson,  an  instruction  in 
effect  requiring  proof  by  a  preponderance  of  the 
endence  of  the  circumstances  relied  on  to  show 
insured  was  guilty  of  arson,  and  then  requiring 
that  circumstances  so  proved  "must  be  incon- 
sistent with  any  other  reasonable  hypothesis 
than  that  of  his  guilt,"  was  improper. 

[Gd.  Note.— For  other  cases,  see  Trial,  Cent 
&«  {  648 :   Dec.  Dig.  «s»237(8).] 

2.  Etidbrcx    ®s>60— PSXStniTTIOIT    OT   IlTlT<y- 

aacK  OF  Cbiub— Btfkot. 
In  a  dyil  case,  where  the  commission  of 
(rime  is  in  issue,  the  presumption  of  innocence 
pitces  the  burden  of  proof  on  the  party  alleging 
a  crime  was  committed,  and,  in  the  absence,  ol 
endence  of  its  commission,  warrants  a  direction 
of  verdict  against  the  charge  of  crime. 

{Ei.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  |  81;   Dec.  Dig.  <S=>60.] 

3.  BviDBRCE  ^=>86— "Rebuttabu  Pbbsttuf- 
noR  or  Law." 

A  rebuttable  presumption  of  law  generally 
may  be  defined  as  a  conclusion,  whicE,  in  the 
absence  of  evidence  upon  the  exact  question, 
the  law  draws  from  other  proof  made  or  from 
(acts  judicially  noticed  or  both,  the  burden  of 
proof  cast  by  it  being  satisfied  by  the  presenta- 
tion of  evidence  sufficient  to  convince  the  jnry 
that  the  probabilities  of  truth  are  against  the 
party  whom  the  presumption  relieves  of  the 
harden  of  proof ;  the  presumption  itself  not  be- 
ing evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  107.  108;  Dec  Dig.  «8=>8«. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Rebuttable  Presumption.] 

i.  EVIDKNCK   «=»8ft— REBtJTTAL    OF  PbESTTUP- 

no:(  OF  Law— BtniDBN  of  Pboof. 
Despite  a  rebuttable  presumption  of  law,  the 
party  upon  whom  it  easts  the  burden  of  proof 
in  a  dvil  case  makes  out  his  case  when  he  ad- 
daces  evidence  proving  his  allegation  of  fact  to 
be  more  probably  true  than  the  contrary. 

FEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  107,  108;   Dec  Dig.  9=>8a.1 

5.  Tbial  *=>234(7)— Instbuction- Bubden  of 
Pboof. 

In  an  action  on  a  policy  of  fire  insurance, 
where  the  defense  was  arson,  an  instruction  that 
"in  dvfl  niita  (Nke  this  (Mte),  Just  as  in  the  trial 
of  a  person  barged  with  crime  in  a  criminal 
case,  the  law  presumes  that  the  person  charged 
with  the  willful  burning  of  the  property  is  inno- 
cent," was  erroneous  as  directing  the  jury  that 
they  must  look  for  proof  of  a  more  conclusive 
character  than  in  ordinary  civil  cases. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  537;   Dec  Dig.  <&=»234(7).] 

6.  Tbial  «=>290(7)  —  iNarEUCTioNS  —  Cdbinq 
Ebbob. 

In  an  action  on  a  fire  policy,  where  the  de- 
fense was  arson,  the  added  clause  that  "the  pre- 
sumption continues  until  be  is  proven  guilty  by 
the  preponderance  of  credible  evidence  in  the 
case"  did  not  cure  tiie  error  in  the  charge  that 
"in  dvil  soits  Oike  this  one),  just  as  In  the  trial 
of  a  person  charged  with  crime  in  a  criminal 
case,  the  law  presumes  that  the  person  charged 
with  the  willful  burning  of  property  is  inno: 
c«it" 

(Ed.  Note.— BVw  other  cases,  see  Trial,  Cent. 
Dig.  §  710;    Dec  Dig.  «=>296(7).] 


7.  Appeal   and    Brbob   *s»882C12)— IwvmtD 

EbROB— I NSTBUCTIOK . 

In  an  action  on  a  fire  policy,  where  the  de- 
fense was  arson,  error  in  charging  that  In  dvil 
suits,  as  in  the  trial  of  .a  person  charged  with 
crime,  the  law  presumed  that  the  person  charg- 
ed is  innocent,  was  not  invited  by  an  instruction 
requested  by  defendant  not  mentioning  the  pre- 
sumption of  innocence,  specifically  stating  that 
in  a  civil  action  like  the  present  there  is  no  ques- 
tion whether  any  crime  has  been  committed,  etc 

[Ed.  Note.— For  other  cnses,  see  Apneal  and 
Error,  Cenfc  Dig.  I  8602;  Dec  Dig.  «=» 
882(12).] 

Bond,  J.,  dissenting. 

Certiorari  by  the  State,  on  the  relation  ot 
the  Detroit  Fire  &  Marlxte  Insurance  Com- 
pany, against  James  Ellisoa  and  others,  to 
quash  the  record  of  the  Kansas  City  Court 
of  Appeals  (Rice  ▼.  Detroit  Fire  &  Marine 
Ins.  Co.,  176  S.  W.  1113)  affirming  judgment 
for  plaintiffs  in  an  action  by  Benjamin  Wein- 
berg and  another  against  the  relator.  Rec- 
ord of  the  Court  of  Appeals  quashed. 

I.  J.  Rlngolsky  and  Fyke  &  Snider,  all  of 
Kansas  City,  for  relator.  Ed.  E.  Yates,  of 
Kansas  Ci^,  and  Perry  S.  Rader,  of  Jeffer- 
son City,  for  respondenta. 

BLAIR,  J.  In  the  Jackson  drcnit  court 
Benjamin  Weinberg  and  W.  J.  Bice  recov- 
ered Judgment  against  relator  on  a  fire  in- 
surance policy.  On  appeal  the  ECansaE  City 
Court  of  Appeals  affirmed  that  judgment. 
Rice  V.  Detroit  Fire  &  Marine  Ins.  Co.  of 
Detroit,  Mich.,  176  8.  W.  1113,  and  our  writ 
of  certiorari  is  invoked  to  quash  the  record. 

Bioe  was  a  creditor  of  Weinberg,  and  his 
Interest  arose  out  of  an  assignment  of  the 
policy  to  him  to  secure  his  claim.  The  an- 
swer averred  the  fire  causing  the  loss  was 
of  incendiary  origin,  and  that  Weinberg  waa 
responsible,  with  otbers,  therefOr.  There 
was  evidence  tending  to  prove  thlB  averment 
and  evidence  tending  to  refute  it  and  to 
show  the  defense  was  ocmcocted. 

Relator  contends  the  Court  of  Appeals 
failed  to  follow  the  controlling  decisions  o( 
thla  court  in  ruling  upon  assignments  of  er- 
ror lodged  in  that  court  against  the  follow- 
ing Instructions: 

"(2)  The  court  instructs  the  jnry  that  one  of 
the  defenses  set  up  by  defendant  in  thia  case  is 
the  willful  burning  of  the  insured  property  by 
the  plaintiff  Benjamin  Weinberg.  Now  upon 
this  issue  the  court  instructs  you  that  the  bur- 
den of  proving  by  the  greater  weight  of  the  be- 
lievable evidence  that  Benjamin  Weinberg  did, 
in  fact,  intentionally  set  or  cause  to  be  set  the 
fire  that  burned  said  property  is  on  the  defend- 
ant; and  you  are  further  instructed  that  in 
civil  suits  (like  this  one),  just  as  in  the  trial  of 
a  person  charged  with  a  crime  in  a  criminal 
case,  the  law  presumes  that  the  person  charged 
with  the  willful  burning  of  the  property  is  in- 
nocent, and  the  presumption  continues  until 
he  is  proven  guiltj  by  a  preponderance  of  the 
credible  evidence  m  the  case. 

"(3)  The  jury  are  instructed  that  to  warrant  a 
finding  on  circumstantial  evidence  in  this  case 
that  plaintiff  Benjamin  Weinberg  burned  or 
caused  to  be  burned  the  property  in  question 
the  circumstances  must  be  proved  to  your  satjs- 
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faction  1>y  a  prepoaderanee  of  the  evidence,  and 

when  the  circumstances  are  so  established  they 
must  point  to  the  said  plaintiff,  and  must  tie  in- 
consistent with  any  other  reasonable  bypothe^ 
sis." 

Relator  contends  tbese  Instmctlons  im- 
posed upon  it  the  burden  of  making  out  ita 
defense  by  a  weight  of  evidence  greater  than 
a  mere  preponderance,  and  thus  violate  the 
settled  rule  In  civil  cases  and  run  counter  to 
designated  decisions  of  this  court 

[1]  I.  The  Court  of  Appeals  held  the  evi- 
dence warranted  an  Instruction  on  circum- 
stantial evidence,  and  then  held  that  instruc- 
tion 3  was  free  from  prejudicial  error. 

Relator  contends  the  tlnal  clause  of  the  in- 
struction exacted  evidence  tteyond  a  mere 
preponderance,  and  that  the  holding  to  the 
contrary  is  In  conflict  with  Rothschild  v.  In- 
surance Co.,  62  Mo.  856;  Edwards  v.  Knapp, 
97  Mo.  439,  10  S.  W.  64;  Marshall  v.  Insur- 
ance Co.,  43  Mo.  586;  Smith  r.  Burrus,  106 
Mo.  101,  16  S.  W.  881,  13  L.  R.  A.  59,  27 
Am.  St  Rep.  329;  Dalcan  y.  Chase  &  Son, 
197  Mo.  238,  94  S.  W.  944;  Gay  v.  Glllilan, 
92  Mo.  250,  5  S.  W.  7.  1  Am.  St  Hep.  712. 
The  instruction,  in  eflCect,  requires  proof,  by 
a  preponderance  of  the  evidence,  of  the  cir- 
cumstances relied  on  to  show  'Weinberg  was 
guUty  of  arson,  and  then  requires  that  the 
circumstances  so  proved  "must  be  inconsist- 
ent with  any  other  reasonable  hypothesis 
than  that  of  his  guilt 

In  Rothschild  v.  Insurance  Co.,  supra,  in 
which  the  defense  set  up  to  the  policy  was, 
as  in  this  case,  arson,  this  court  held  it  was 
error  so  to  word  an  instruction  as  to  im- 
press the  Jury  "with  the  belief  that  greater 
caution  should  be  exercised  by  them  and 
proof  of  a  more  conclusive  character  should 
be  required"  to  prove  in  a  civil  case  facts 
constituting  a  crime  than  was  required  in 
"ordinary  civil  cases."  By  this  last  was 
meant  cases  in  which  no  criminal  act  was  in 
issue.  The  Court  of  Appeals  quoted  this 
rule,  but  held,  as  stated,  instruction  3  con- 
tained no  prejudicial  error. 

In  Gay  v.  Glllilan  the  question  was  pre- 
sented. In  that  case  the  trial  court  had 
given  an  instruction  on  the  issue  of  undue 
influence  in  procuring  the  execution  of  a 
will  which  instruction  contained,  among  oth- 
er things,  this  direction: 

"And  in  order  to  set  aside  the  will  of  a  person 
of  the  sufficient  mental  capacity  aforesaid,  on 
the  ground  of  undue  influence,  it  must  be  shown 
that  the  circumstances  of  its  execution  are  in- 
consistent with  any  other  hypothesis  than  such 
undue  influence,  which  cannot  be  presumed,  but 
must  be  shown  in  connection  with  the  will,  and 
it  devolves  upon  those  contesting  the  will  to 
show  such  undue  influence  by  a  preponderance 
of  the  testimony." 

The  instruction  was  held  erroneous  on 
several  grounds.  The  court  said  the  rule  it 
laid  down  was  more  stringent  than  that  ap- 
plicable to  criminal  cases,  but  that,  even  if 
the  words  "reasonable  hypothesis"  had  been 
employed  Instead  of  "hyi)othesis"  alone,  yet 
the  instruction  would  hare  been  erroneous. 


Instruction  8  introduces  Into  this  ease  the 
rule  of  t1i»  criminal  law.  Fro6f  of  drcnm- 
stanires  wbl^h  exclude  every  "other  reason- 
able, hypothesis"  makes  out  the  proof  beyond 
a  reasonable  doubt  Tbi^  appears  from  the 
language  itself.  If,  on  the  facts,  the  only 
reasonable  hypothesis  is  that  one  charged 
with  crime  is  guilty,  obviously  there  is  no 
reasonable  doiibt  of  his  guilt  A  given  set 
of  circumstances  reasonably  may  be  explica- 
ble on  more  than  one  reasonable  hypothesis. 
In  a  criminal  case  the  Jury  Is  not  at  liberty 
to  take  either  of  two  equally  reasonable  hy- 
potheses '  and  And  the  defendant  guUty. 
Neither  may  it  find  him  guilty  upon  an  hy- 
pothesis more  probably  true  than  another 
which  yet  is  reasonable.  It  can  act  upon 
the  hypothesis  of  guilt  only  when  that  is  the 
only  reasonable  one.  In  a  civil  case  the 
jury  may,  as  between  two  or  more-  hypoth- 
eses, choose  the  more  reasonable  and  find 
against  the  less  reasonable  one  which  may 
accord  with  innocence.  The  approval  of  this 
instruction  by  the  Court  of  Appeals  brought 
its  opinion  into  conflict  with  the  decisions 
cited  and  the  principle  they  announce, 
and  necessitates  the  quashal  of  the  record 
brought  here  by  our  writ. 

The  decision  of  this  Court  in  Fritz  t.  Rail- 
road, 243  Mo.  loc.  dt  77,  78,  148  S.  W.  78, 
is  not  in  conflict  with  that  conclusion.  In 
that  case  the  burden  was  upon  plaintiff  to 
prove  that  one  of  defendant's  locomotives 
communicated  the  flre  which  caused  the  loss 
of  which  the  petition  complained.  This  proof 
plaintiff  sought  to  make  by  circumstantial 
evidence.  The  court  quoted  several  defini- 
tions of  circumstantial  evidence  which  sup- 
port the  idea  that: 

'The  force  and  effect  of  circumstantial  evi- 
dence depend  upon  ita  incompatibility  with,  and 
incompatibility  of,  explanaiion  or  solution  up- 
on any  other  supposition  than  that  of  the  truth 
of  the  fact  which  it  is  adduced  to  prove." 

The  court  stated  its  own  view  to  be  that: 

"In  cases  turning  on  circumstantial    •    •    • 

evidence,  the  proof  should  have  a  tendency  to 

exclude  any  other  reasonable  conclusion  than 

the  principal  fact" 

It  held  the  evidence  in  that  case  had  no 
such  tendency,  and,  in  effect,  that  the  cir- 
cumstances proved  supported  no  reasonable 
theory  that  could  render  defendant  liable. 
Running  through  the  opinion  is  also  a  tacit 
recognition  of  the  rule  thftt  in  case  the  evi- 
dence tends  to  prove  two  causes  of  loss  or 
Injury,  for  one  of  which  defendant  is  re- 
sponsible, and  for  one  of  which  he  is  not, 
the  burden  is  upon  plaintiff  to  adduce  evi- 
dence tending  to  show  it  to  be  more  probable 
than  the  loss  or  injury  resulted  from  the 
cause  for  which  defendant  is  liable.  We  do 
not  think  the  opinion  can  be  understood  to 
mean  that  under  no  circumstances  can  cir- 
cumstances proved  said  to  be  explicable,  for 
the  practical  purposes  of  a  lawsuit,  on  more 
tlwn  one  reasonable  hypothesis.  That  this 
is  not  the  doctrine  of  this 
by  tlie  language  of  all  Instructions 


bests.    That  this  . 

court  is  implied  r^  (J  I  ^ 
ructions  in  crlm-     ^ 
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lull  cam  on  drcHiaatantUl  STtdeace  raqolr- 
Isg  that  It  exclude  eyer7  otber  reasonable  by- 
pcthesls  save  tbat  of  defendant's  guilt.  Xbe 
Fritz  Case  la  not  opposed  to  tbe  conclusion 
reached. 

11.  In  passing  upon  Instmctlon  2,  tbe  Court 
of  Appeals  (dtlng  tbe  decisions  In  ESdwards 
V.  Koapp  &  Co.,  97  Mo.  432,  10  S.  W.  64 ; 
Smith  T.  Burras,  106  Mo.  loc.  dt.  101,  16  S. 
W.  881, 13  Lk  R.  A.  59,  27  Am.  St  Rep.  329 ; 
ud  Botbscblld  v.  Insurance  Co.,  62  Mo.  360 
et  aeq.)  held  tbat: 

"In  civil  cameB  mvolvlna;  a  charge  of  crime, 
tie  rule  in  this  state  is  that  the  rights  of  the 
parties  are  to  be  determined  by  a  preponderance 
of  tbe  evidence ;  while  in  a  criminal  prosecution 
tie  crime  moat  be  proved  beyond  a  reasonable 
doubt." 

It  further  beld  tbat: 

"Instructions  are  to  be  condemned  as  prejudi- 
ciil  which  directly  or  indirectly  suggest  to  the 
jnr.T  that  the  measure  of  proof  required  to  es- 
tiblish  the  existence  of  a  crime  in  issue  in  a 
dvil  case  is  aCTected  by  the  criminal  nature  of 
tbe  act  under  inyestlgation" — following  Botha- 
cbild  V.  Ins.  Co.,  supra. 

It  pointed  out  that  tn  tbat  case  tbls  court 
condemned  an  Instruction  because: 

It  was  held  "calculated  to  impress  the  jury 
with  tbe  belief  that  greater  caution  should  be 
eiercised  by  them  and  proof  of  a  more  conclu- 
sive character  should  be  required,  than  in  ordl- 
oaxy  civil  cases." 

Tbe  Instruction  beld  erroneous  In  tbe  Rotbs- 
du'ld  Case,  In  wblcb  case  tbe  defense  set 
np  to  tbe  policy  was  tbe  same  as  In  tbls, 
vas  like  tbat  approved  In  Marshall  v.  In& 
Co.,  43  Mo.  586,  except  tbat  tbe  trial  court 
added  to  tbe  statement  of  tbe  rule  as  to  tbe 
requisite  weight  of  evidence .  In  sucb  cases 
the  clause: 

'Re^rd  being  had,  however,  to  the  serious 
Dsturc  of  the  charge,  in  determining  the  pre- 
ponderance or  weight  of  evidence." 

This  added  clause  this  court  held  vitiated 
'hit  Instruction. 

Discussing  Instruction  2  Involved  bere,  aft- 
ir  quoting  tbe  rule  and  authorities  mentlon- 
id  above,  the  Court  of  Appeals  In  this  case 
aid: 

"The  instruction  nnder  consideration  came 
lerilously  near  the  line  of  error  marked  out  in 
Iw  cited  case  (Rothschild  v.  Insurance  Co.)  in 
tfing  that  tbe  presumption  of  innocence  in  a 
ivil  rase  is  the  same  as  that  in  a  criminal  case, 
lot,  however,  because  the  definition  is  inaccu- 
ite.  but  that  for  tbe  saving  clause  we  shall  note 
t  would  have  been  calculated  to  induce  the  be- 
ief  tbat  tbe  same  degree  of  proof  was  required 
s  in  a  criminal  prosecution  for  the  same  of- 
snse." 

The  court  tben  beld  that  the  presumption 
f  Innocence  applied  wltb  equal  force,  what- 
rer  the  character  of  the  proceeding  in  which 
D  alleged  crime  is  brought  under  Judicial 
ivestigatlon,  but  held  that  wltb  respect  to 
le  pre.sumption : 

"Tbe  difference  between  the  two  kinds  of  ae- 
ons (civil  and  criminal]  is  that  in  a  criminal 
roceedlng  the  presumption  must  be  overcome 
ijood  a  reasonable  doubt,  while  in  a  civil  suit 

maj  be  overcome  by  a  preponderance  or  mere 
'izht  of  evidence.  This  the  jury  were  clearly 
W  in  the  concluding  clause:  "Tlie  presumption 
isdnues   ootil  be  u  proven  goilty  by  a  pre- 


ponderance of  tbe  credible  evldeBct  ia  the  CMCt' 
We  must  assume  the  Jury  were  men  of  common 
sense  and  ordinary  understanding,  and,  if  they 
were,  we  do  not  see  how  they  could  have  been 
misled  by  the  instruction  into  the  belief  that  de- 
fendant had  a  greater  burden  than  the  law  im- 
posed upon  it 

A  rehearing  was  granted  and  the  cause  re- 
argued, and  the  Court  of  Appeals  handed 
down  a  supplementary  opinion  in  wblcb  it 
said  the  reargument  left  It  "convinced  of  the 
correctness  of  the  opinion  delivered  at  the 
first  bearing."    This  opinion  then  proceeded: 

"There,  perhaps,  should  have  been  omitted 
from  plaintifTs  instruction  2,  set  out  in  the 
original  opinion,  the  following  words:  'Just  as 
in  the  trial  of  a  person  charged  with  crime  in 
a  criminal  case.'  If,  standing  alone,  those  words 
would  have  a  tendency  to  suggest  to  the  jury 
that  the  aame  character  of  proof  must  be  pro- 
duced in  a  civil  action  as  in  a  criminal  prosecu- 
tion, thereby  coming  within  the  case  of  Roths- 
child V.  Insurance  Co.,  62  Mo.  loc.  dt  359, 
that  tendency  is  lost  when  the  instruction  is 
read  in  connection  with  defendant's  No.  7.  For 
in  that  instruction  defendant  itself  has  the  court 
to  bring  to  the  jury's  attention  the  difference  be- 
tween a  civil  and  a  criminal  action  and  instruct- 
ing tbem  that,  while  in  a  criminal  action  there 
must  be  evidence  to  convince  beyond  a  reason- 
able doubt,  such  rule  did  not  obtain  in  a  civil 
action,  and  explaining  the  difference  in  requisite 
of  proof  in  tne  two  classes  of  cases.  The  in- 
struction is  taken  bodily  from  that  given  in  the 
Rothschild  Case,  save  the  last  clause,  added  'by 
the  circuit  court  and  condemned  by  the  Sujireme 
Court.  \\'ben  the  two  instructions  are  rend  to- 
gether, there  can  be  no  reasonable  grround  for  the 
suggestion  that  the  jury  was  misled.  If  it  was 
improper  tor  plaintiff  to  have  referred  at  all  to 
a  criminal  case.  It  was  an  impropriety  adopted 
and  joined  in  by  defendant;    a  fault  condoned." 

Relator  contends  the  opinion  of  the  Court 
of  Appeals,  In  so  far  as  it  approves  Instruc- 
tion 2  Is  In  conflict  with  Rodaa  v.  Transit 
Co.,  207  Mo.  392,  105  S.  W.  1061;  Mockowlk 
V.  Railroad,  196  Mo.  571,  94  S.  W.  256;  State 
V.  Kennedy,  154  Mo.  268,  288,  55  S.  W.  293; 
and  Morton  v.  Heldorn,  135  Mo.  608,  37  S. 
W.  504. 

(a)  In  Morton  v.  Heldorn  this  court  con- 
demned an  Instruction  which  told  tbe  Jury 
that  a  will  executed  and  published  by  one  of 
sound  mind  was  "presumed  to  be  his  free  and 
voluntary  act,  and  yon  cannot'  In  such  case 
And  against  said  will  on  the  ground  of  undue 
influence,  unless  the  charge  of  undue  influence 
has  been  proven  to  your  satisfaction  by  a  pre- 
ponderance of  the  evidence."  It  was  held 
tbat  the  use,  without  explanation  of  the 
words  "prepondemnee  of  the  evidence,"  was 
not  necessarily  erroneous,  but  tbat  their  use 
In  connection  with  the  words  "proven  to  your 
satisfaction"  and  the  direction  as  to  the  as- 
serted presumption,  would  lead  the  jury  to 
Infer  naturally  that  tbe  "  "preponderance  of 
the  evidence'  must  be  such  as  to  overcome 
the  presumption  which  the  court  declared  to 
exist  as  a  matter  of  law."  The  opinion  pro- 
ceeds: 

"That  declaration  Is  not  entirely  correct 
When  the  cause  was  submitted  to  the  jury,  there 
was  no  presumption  of  the  law  that  the  docu- 
ment was  testator's  "free  and  voluntary  act.' 
Iliere  was  evidence  before  them  which  all  the 
parties  and  the  court  olike  interpreted  as  tend- 
ing to  prove  undue  influence.    Both  adveisarj 
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parties  asbed  and  obtained  instructions  on  that 
theory.  In  that  state  of  the  case  it  was  not 
proper  to  give  proponents  of  the  will  the  b'enefit 
of  a  so-called  presumption  which  is  merely  one 
of  fact,  applied  in  the  absence  of  any  evidence 
permitting  a  different  inference." 

The  Mockowik  and  Rodan  Cases  apply  a 
like  rule  to  efforts  to  rely  upon  the  presump- 
tion of  ordinary  care  on  the  part  of  Injured 
persons  when  there  is  evidence  tending  to 
prove  the  actual  facts  respecting  that  matter. 
Our  reports  contain  numerous  decisions  up- 
on this  question,  and  the  rule  approved  in 
Morton  v.  Eeidorn  often  has  been  applied. 

Counsel  for  respondents,  however,  contend 
this  principle  applies  only  to  what  are  term- 
ed "presumptions  of  fact,"  and  not  to  "pre- 
sumptions of  law";  that  the  presumption  of 
Innocence  Is  one  of  law,  and  therefore  out- 
side the  rule.  Frequently,  in  applying  the 
rule,  this  court  has,  as  in  Morton  v.  Heidorn, 
pointed  out  that  the  "presumption"  under 
consideration  was  a  "presumption  of  fact" 
In  other  decisions  it  is  stated  the  presump- 
tion is  "disputable"  or  "rebuttable,"  as  ap- 
pears from  cases  cited  in  Morton  y.  Heldom 
and  cases  they  dte.  In  Ham  v.  Barret,  28 
Mo.  388,  this  court,  however,  held  the  rule 
applicable  to  all  presumptions  of  fact,  and 
h^ld  that  aU  rebuttable  presumptions  are 
presumptions  of  fact.  It  thereby  Included 
under  the  head  of  presumptions  of  fact  what 
this  court  now  more  frequently  denominates 
rebuttable  or  disputable  presumptions  of 
law.  With  this  understanding  of  the  differ- 
ence In  terminology  now  and  then,  that  deci- 
sion is  authority  against  respondents'  pres- 
ent position  that  the  rule  relator  relies  upon 
is  inapplicable  to  a  rebuttable  presumption 
of  law,  as  this  court  employs  those  terms  In 
Its  classification  of  presumptions. 

The  doctrine  written  in  Cornelius  v.  Cor- 
nelius, 233  Mo.,  loc.  cit  36,  135  S.  W.  65,  et 
seq.,  directly  supports  respondents'  conten- 
tion on  this  point  No  Judge  concurred  In 
that  opinion  in  such  manner  that  his  concur- 
rence necessarily  included  bis  agreement  to 
the  proposition  that  It  was  reversible  error 
to  refuse  to  tell  the  Jury  there  was  a  pre- 
sTunption  in  that  case  against  malice.  Wbat 
was  said  of  that  case  in  Knapp  v.  Knapp, 
183  S.  W.  576,  did  not  have  reference  to  any 
question  whether  the  presumption  should  be 
stated  in  Instructions.  It  must  be  confessed, 
however,  that  In  numerous  Instances  this 
court  has  approved  instructions,  despite  the 
presence  of  evidence  on  the  point,  Instructing 
juries  that  the  law  presumed  this  or  that 
when  the  presumption  was  what  we  call  one 
of  law,  though  rebuttable.  It  is  also  true 
that  there  are  many  decisions  (see  briefs)  in 
other  jurisdictions  holding  It  necessary  that 
the  jury  be  Instructed  as  to  the  presumption 
of  innocence  In  civil  cases  in  which  crime  is 
In  issue.  In  these  circumstances,  if  this 
court  cannot,  in  a  case  like  this,  review  on 
certiorari  any  holding  not  in  conflict  with 
our  own  decisions.  It  cannot  be  held  the 
Court  of  Appeals  erred  In  approving  that 


t)ortl6n  «f  Ihstnictlon  2  'Mklcb  inei^y  told 
the  Jury  there  was  a  presnmptloh  of  Inno- 
cence of  ttime  even  In  a  dvil  case. 

(b)  The  mle  laid  down  in  Morton  v.  Hel- 
dom, supra,  ought  not,  In  the  writer's  opin- 
ion, to  be  restricted  to  "presumptions  of 
fact" 

[2-6]  The  presumption  of  innocence  Is  not 
in  itself  evidence,  as  this  court,  in  effect, 
held  in  State  v.  Kennedy,  supra,  when  It  refus- 
ed to  follow  Coffin  -V.  United  States,  156  U. 
S.  433,  15  Sup.  Ct  394,  39  L.  Ed.  481,  where- 
in that  presumption  was  held  to  be  evidence 
for  defendant,  and  a  failure  to  declare  the 
presumption  to  the  Jury  was,  on  that  ground, 
held  reversible  error.     The  Coffin  Case  fre- 
quently has   been  criticised,  and  even   the 
court  which  rendered  it  seems  to  have  reced- 
ed, in  part  at  least,  from  the  position  It  took 
therein.    The  propriety,  affirmed  In  State  v. 
Kennedy,  supra,  of  instructing  on  the  pre- 
sumption  of  Innocence  in   a   criminal   case 
therefore    depends   upon   something   besides 
evidentiary  force  in  the  presumption  Itself. 
This  may  be  said  to  be  the  law's  anxiety  to 
present  the  defendant  In  such  cases  to  the 
trial  Jury  in  such  manner  that  he  shall  not 
be  handicapped  by  the  Inference  which  might 
arise  from   his  arrest   commitment  indict- 
ment etc.     This  reason  is  obviously  Inap- 
plicable to  an  ordinary  civil  case,  even  thoti^ 
the  commission  of  crime  is  In  Issue.    In  snch 
case  the  presumption  of  innocence  places  the 
burden  of  proof  upon  the  party  alleging  a 
crime  was  committed,  and.  In  the  absence  of 
evidence  of  its  commission,  warrants  a  di- 
rection of  a  verdict  against  the  charge  of 
crime.    That  is  usually  and  logically  the  sole 
effect    of    rebuttable   presumptions    of    law, 
which  generally  may  be  defined  as  conclu- 
sions which,  in  the  absence  of  evidence  upon 
the  exact  question)  the  law  draws  from  oth- 
er proof  made  or  from  facts  judicially  no- 
ticed, or  both.    The  burden  of  prOof  cast  by 
such  presumptions  is  satisfied  by  the  adduc- 
tion   of  evidence   sufficient   to  convince   the 
jury    that    the    probabilities    of    truth    are 
against  the  party  whom  the  presumption  re- 
lieves of  the  burden  of  proof.    The  presump- 
tion itself  is  not  evidence.    It  is  not  a  thing 
to  be  "overcome"  by  evidence  in  the  sense 
that    it,    of    itself,    adds    anything    to  the 
strength  of  the  evidence  of  the  party  invcA- 
ing  it    Despite  the  presnmirtlon,  the  party 
upon  whom  it  casts  the  burden  In  a  dvil 
case  makes  out  his  case  when  he  adduces 
evidence  proving  his   allegation   of  fact   to 
be  more  probably  true  than  Is  the  contrary. 
In  argument  the  facts  giving  rise  to  the  pre- 
sumption may  be  Invoked,  and  the  legitimate 
Inferences  from  them  employed  to  convince 
the  Jury  the  evidence  offered  by  the  party 
having  the  burden  of  proof  does  not  estab- 
lish the  fact  he  ccmtends  Is  true.    To  say, 
however,  in  an  instruction  to  a  Jury,  in  the 
case  of  a  rebuttable  presumption,  and  when 
evidence  has  been  Introduced  upon  the  ques- 
tion, that  "the  law  presumes"  bo  and  so^  and" 
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tbat  sudi  premimptlon  "must  be  OTtrcome" 
or  "orerUrnxwn"  by  ertdeoce,  Is  sometimes 
nseless,  aometlmes  prejudicial,  and  always 
lUogicaL  As  Buggerted  under  (a),  there  ate 
lUssourl  decisions  not  In  accord  with  tills 
coDdnslon. 

[1, 7]  (c)  In  any  event,  bowerer,  to  instrtict 
in  a  dvll  case.  In  whldi  the  defense  is  arson, 
that  "in  dvll  suits  (like  this  one)  Just  as  in 
the  trial  of  a  person  charged  with  crime,  tn 
a  criminal  case,  thk  law  presmues  tbat  the 
person  charged  with  the  willful  burning  of 
tlie  property  is  innocent,"  is  in  contraTentlon 
of  the  rule  laid  down  in  the  SothscUM  Case, 
dted  above..  The  added  clause  tbat  "the  pre- 
somption  continues  until  he  is  proven  gulKy 
by  a  preponderance  of  the  credible  evidence 
in  the  case"  does  not,  for  the-  reasons  given 
hi  the  Rothschild  Case  and  in  Gay  v.  QtlU- 
lan,  supra,  cure  the  error ;  nor  was  the  error 
either  invited  or  condoned  by  instruction  8 
given  at  defendant's  request.  This  was  the 
instmction  referred  to  as  "instruction  7"  in 
the  opinion  of  the  Court  of  Appeals  on  re- 
bearing.  As  stated  in  that  opinion,  it  is 
taken  bodily,  lees  the  added  clause  this  court 
held  erroneous,  from  Rothschild  v.  Insnr> 
ance  Co.,  02  Mo.  loc  dt.  368,  359.  Tbat  In- 
struction did  not  mention  the  presumption 
of  innocence.  It  was  designed  to  inform  the 
jory  as  to  the  difference  in  the  weight  of 
evidence  requisite  to  convict  in  a  criminal 
case  and  to  warrant  a  verdict  in  a  civil  case. 
Among  other  things,  it  specifically  told  the 
jnry  that: 

"In  civil  qneetions  like  the  present  there  is  no 
laestion  whether  any  crime  has  been  committed. 
The  qnestioo  in  this  case  is  merely  a  question  of 
(reater  or  leas  probability,  and  the  jury  in  or- 
der to  find  a  verdict  t(a  &«  defendant  need  not 
be  ntisfied  of  the  complicity  of  the  plaintiff  in 
t*"*  bnrning  in  any  or  other  way  or  with  any 
different  degree  of  satisfaction  than  if  the  ques- 
tion were  an  ordinary  question  in  a  civil  case." 

That  Instruction  constltnted  no  invitation 
to  the  court  so  to  instruct  as  to  Impress  the 
]nry  that,  in  order  to  find  for  defendant  on 
the  issue  of  arson,  they  must  look  for  "proof 
<rf  a  more  conclusive  character  •  •  • 
than  in  ordinary  dvil  cases."  This  is  .what 
we  think  the  court  did  by  giving  instruction 
2  for  plalntur. 

The  record  of  the  Court  of  Appeals  is 
quashed.  All  concur,  except  BOND,  J.,  who 
dissents. 


WHITESIDB  T.  OASIS  CLUB,    (No.  17891.) 

(Sapreme  Court  of  Missouri,  Division  No.  1. 
June  2,  19ie.) 

1.  BomfDABisa    €=»14— Descbiptiow— Watek 

CorasM— 'Tbom"  ob  "To." 
Whether  a  description  states  that  land  ex- 
tends "to"  a  stream  or  "from"  it  is  immaterial, 
rince  both  forms  equally  imply  that  it  is  in  con- 
tact with  the  water  course. 

fEd.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  102-107;   Dec.  IMg.  <8=>14. 

For  other  definitionB,  see  Words  and  Phrases, 
Sirst  and  Second  Series,  From ;   To.] 


2.  BouRnABixs    «=al4r-I>i8CBrPTiON— Wateb 
CouBSBS— "Lying  Wbst  ot  a  LiAKk." 
A  description  of  land  as  "all  the  laud  lying 

west  of  the  lake"  means  the  same  as  if  it  were 

"the  lend  bounded  on  the  east  by  the  lake." 
[Ed.  Note. — For  other  cases,  see  Boundaries, 

Cent  Dig.  ${  102-107 ;   Dec.  Dig.  <8=>14. 
For  other  definitions,  see  Words  and  Phrades, 

First  and  Second  Series,  Lying.] 

8.  Watebs  ano  Watkb  CotfBSBS  «=s>89— Con- 

VETANCE— USQXn  Ao    FiLVU. 

Whenever  land  is  sold  and  conveyed  as  being 
bounded  by  a  water  course,  the  water  course 
usque  ad  filum  aqos  is  induded. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §|  91,  92,  107 ;  Dec 
Dig.  «S989.] 

4.  Landlobd  and  Tenant  i8=»63{5)— Estop- 
pel TO  Dent  Landlobd'b  Trnjs — Land  Ex- 
cepted FBOU  Lbase. 
The  acceptance  of  a  lease  does  not  estop  a 
tenant  to  deny  the  lessor's  title  to  land  express- 
ly excepted  from  the  lease. 

[Ed.  Note. — ^For  other  eases,  see  Landlord  and 
;renBnt,  Cent  Dig.  $  175 ;   Dec.  Dig.  <S=3>63(5).] 

Sk  AnvEBSB  Possession  ®=»85(1)  —  HosnLrrr 
or  Possession — Bitbden  ot  Pbooe. 
The  burden  is  upon  a  claimant  by  adverse 
possession  of  land  to  which  he  has  no  color  of 
title  to  prove  actual,  open,  -visible,  and  adverse 
possession  diiring  the  required  period. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §8  498,  658,  857,  660,  668; 
Dec.  Dig.  (S=>85a).I 

6.  Evidence  i®=>(5,'>—PEE8TJia'Ti0N8— Knowl- 
edge OF  Leoal  TERirs. 

One  is  presumed  to  know  the  legal  effect  Of 
terms  used. by  him  in  describing  Ills  land. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  85 ;  Dec.  Dig.  <8=>65.] 

7.  Advebse  Possession  €=366(2)  —  With  In- 
tent TO  Claim  to  Tbub  Botjndabt  Only- 
Effect. 

Where  an  adverse  possessor  limits  his  claim 
to  the  true  boundary,  his  possession  beyond  that 
line,  when  ascertained,  is  subject  to  correction. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {|  378-383;  Dec.  Dig.  «=» 
66(2).] 

8.  Advebse  Possession  «=»85(3)  —  Evidence 
OF  Hostile  Occupation. 

In  ejectment  for  a  slough,  the  fact  that 
plaintiff  had  been  accustomed  at  one  time  to  use 
tie  slough  for  pasturage  by  repairing  his  own 
and  defendant's  predecessor's  fence  on  the  high 
land  on  two  sides  and  running  a  fence  across 
the  low  ground  to  inclose  it  on  the  side  left  open, 
did  not  show  assertion  of  title,  but  a  mere  neigh- 
borly arrangement 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  g  688;   Dec.  Dig.  «=>85(3).] 

9.  Advbbsb  Possession  «s>50— Recoomition 
OF  Tbue  Owneb's  Title. 

In  ejectment  for  a  slough,  deed  from  plain- 
tiff of  a  right  of  way  across  his  land  running 
from  the  "center"  or  "middle"  of  the  slough  was 
a  recognition  by  him  of  defendant's  title  to  the 
slough  to  the  center  line,  defeating  plaintiff's 
claim  of  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §|  255-261;  Dec.  Dig.  «=» 
50.] 

Appeal  from  Circuit  Court,  Montgomery 
County;  James  D.  Bamett,  Judge. 

Action  by  Josiab  Whiteside  against  the 
Oasis  Club.  From  a  judgment  for  defendant, 
plaintiff  aKPeals.    Affirmed. 

»rar  other  okMs  see  tune  topic  and  KBT-N DUBBB  la  an  Key-Numbered  DlgaU  and  InilMei*^^^  ^^ 
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Thlg  Is  a  Bnlt  In  ejectment  Instituted  May 
15,  1012,  In  tbe  Lincoln  county  circuit  court, 
from  which  It  was  removed,  on  plaintiff's  ap- 
plication, by  change  of  venue  to  Montgomery 
county,  where  it  was  finally  tried.  Its  ob- 
ject Is  to  obtain  possession  of  premises  de- 
scribed in  the  petition  as  follows: 

"All  that  part  of  the  northwest  fractional 
quarter  of  section  24,  township  50,  range  2  east, 
which  lies  east  of  the  west  bank  of  King's  Lake, 
and  also  that  other  part  of  the  said  northwest 
fractional  quarter  of  section  24,  township  60, 
range  2  east,  which  lies  south  and  east  of  the 
middle  or  center  of  Fish  slough  as  now  located 
and  north  and  west  of  the  south  and  east  bank 
of  said  EHsh  slough,  all  of  said  iands  being  sit- 
uate in  the  county  of  Lincoln  and  state  of  Mis^ 
souri." 

The  situation  is  as  foDows:  On  August  18, 
1884,  David  S.  Jewell  and  wife,  then  in  pos- 
session, conveyed  to  the  appellant  lands  de- 
scribed in  the  deed  as  follows: 

"Forty  acres,  northwestern  part  of  section  24, 
township  60,  range  2  east,  Lincoln  county,  Mis- 
souri, bounded  on  tbe  north  by  the  southern  line 
of  survey  No.  1732,  on  the  east  by  King's  Lake, 
on  the  south  by  line  rnnning  through  the  center 
of  section  24,  and  on  the  west  by  the  line  be- 
tween section  23  and  24,  all  of  said  lands  lying 
in  township  50,  range  2  east,  formerly  conveyed 
to  David  S.  Jewell  by  H.  H.  Morris,  except, 
however,  4  acres  off  of  said  40  acres  sold  and 
conveyed  to  John  L,  Stewart." 

Tbe  deed  referred  to  in  tbe  last  clause  of 
the  foregoing  description  was  made  April 
30,  1866,  by  John  A.  Sltton,  whereby  he  con- 
veyed to  Stewart  a  tract  described  as  tol- 
lows: 

"All  that  piece  or  parcel  of  land,  being  and 
lying  west  of  King's  Lake,  and  known  as  a  piece 
lying  south  and  east  of  what  is  known  as  Fish 
slough,  a  part  of  the  northwest  fractional  quar- 
ter of  section  24  in  township  50,  range  2  >ea8t, 
Lincoln  county,  Missouri,  containing  4  acres, 
'  more  or  less." 

King's  Lake  is  a  slough  or  stream  1,000 
or  1,200  feet  wide  running  through  the  frac- 
tional quarter  in  a  direction  west  of  north. 
The  water  of  streams  emerging  from  tbe 
bluffs  to  the  north  and  west  flows  through  it 
to  the  Mississippi  river. '  The  fraction  seems, 
upon  the  survey  in  evidence, .  to  be  divided 
by  a  line  in  the  lake  running  substantially 
north  and  south,  and  leaving  something  over 
52  acres  in  the  east  half  and  46  acres  in  the 
west  half,  which  latter  comprises  the  tracts 
conveyed  to  appellant  and  Stewart;  the  lat- 
ter of  which  is  now  owned  by  the  respondent, 
an  incorporated  hunting  and  fishing  club 
which  has  constructed  upon  it  extensive  dub- 
bonses  for  tbe  use  of  Its  members  and  boat- 
houses  and  floating  docks  extending  into  the 
water  of  King's  Lake  on  its  east  front,  and 
of  Fish  enough,  which  constitutes  Its  north 
and  west  boundaries.  The  area  of  water  oc- 
cupied by  these  on  the  King's  Lake  front  and 
extending  to  the  middle  of  the  channel  on  the 
Fish  slough  front  constitute  the  property  de- 
scribed in  the  petition  and  sought  to  be  re- 
covered In  this  suit. 

Fish  slough  is  a  stream  of  water  which  en- 
ters the  fractional  quarter  at  Its  southwest 


comer  in  a  norOrwesterly.dinctliHi,  carving 
toward  the  east  Hind  passing  across  It  in  an 
easterly  direction,  discharging  its  waters  into 
King's  Lake  and  leaving  a  part  of  the  frac- 
tlMial  quarter  upon  its  soath  and  east,  and 
west  of  King's  Lake;  This  is  the  Stewart 
tract  now  occupied  by  respondent 

The  appellant,  under  date  of  December  % 
1897,  executed  to  one  Orlmea  an  instrument 
which  calla  itself  a  "hunting  and  fishing 
lease"  by  which  he  leases  to  tbe  latter  for 
the  term  of  ten  years  from  July  15,  1907, 
"the  ezdnsi've  right  to  hunt  and  fisb  and 
seine  over  all  the  lands  and  waters  now  own- 
ed by  the  party  of  tbe  first  part,"  except  as 
fcAlows: 

"Party  of  first  part  and  his  family  shan  have 
the  rigat  to  hunt  and  fish  and  also  to  seine  the 
lake  covered  by  this  lease  and  take  all  fish 
caught  except  the  game  fish  known  as  croppy, 
bass,  perch  and  Jack  Salmon,  which  shall  l>e  tak- 
en tenderly  and  carefully  and  put  in  the  fish 
park  belong  to  part  of  the  2nd  part  and  party 
of  the  first  part  shall  have  bis  son,  Wm.  or  Wal- 
ter or  his  self  to  attend  to  same  in  good  shape 
and  party  of  the  first  part  and  his  family  shall 
have  the  right  to  fish  with  hook  and  line  in 
the  fishing  park  belonging  to  party  of  the  2nd 
part" 

It  further  provided  that  the  lease  eOiould 
be  determined  at  any  time  on  all -or  any  part 
of  said  land  or  waters  Which  tbe  party  of 
the  first  part  shall  Wish  to  Sell  or  dispose  of 
upon  one  year's  notice.  Appellant  says  in 
his  testimony  that  this  lease  was  made  to 
replace  one  made  earlier  in  the  year  and 
lost 

Evidently  as  a  part  of  the  same  transac- 
tion, he  made  on  November  20tb,  of  the  same 
year,  a  cobv^ance  to  Qrimes,  who  had  then 
acquired  the  Stewart  tract  of  "a  strip  of 
land  wide  enough  for  a,  private  roadway  not 
to  exceed  20  feet,"  commencing  in  the  center 
of  Fish  Edough  and  running  northerly  along 
the  west  bank  of  King's  Lake  through  said 
section  24  and  lot  11  of  Purvey  Na  1782,  as 
near  the  edge  of  the  bank  as  possible  or  prac- 
ticable, and  thence  westerly  to  the  railroad. 
This  strip  was  to  be  used  as  right  of  way 
for  sudi  road  only,  and  appellant  was  to 
have  free  access  to  it  from  his  own  land 
through  gates  to  be  constructed  by  Grimes 
for  that  purpose.  Later  (September  30,  1899) 
another  quitclaim  deed  was  made  to  the 
same  strip  in  which  the  right  of  way  along 
the  lake  shore  was  fixed  definitely  at  20  feet, 
but  no  other  change  was  made  in  this  part 
of  the  road. 

Upon  the  execution  of  the  original  lease 
above  mentioned  Mr.  Grimes  began  to  make 
Improvements  on  his  own  land  In  line  with 
Its  purpose.  He  employed  appellant  to  as- 
sist him  in  building  a  dam  across  the  mouth 
oif  Fish  slough  so  that  the  waters  of  the 
latter  could  be  maintained  at  a  comparative- 
ly constant  stage  against  floods  from  the 
river  through  King's  Lake  on  one  side  and 
failure  of  tbe  -  supply  from  the  hills  from 
which  the  slou^  was  fed,  and  in  that  way 
«stabllshed  and  maintained  what  Is  called  lir" 
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the  lease  the  "Fish  Park."    Oilmes  paid  tbe 
aiq>eUaiit  |285  for  this  yrork. 

Tbe  lespondent  succeeded  Grimes  to  tbe 
possession  of  tbe  Stewart  tract,  including  tbe 
water  front  improvements  we  bare  men- 
tioned, and  at  the  expiration  of  the  Grimes 
lease  in  1807  appellant  executed  to  it  an  in- 
stnunent  of  writing  whereby  he— 
"demised  and  leased  to  the  said  party  of  the 
wcond  part,  all  those  premises  lying  and  being 
in  tbe  county  of  Lincoln  and  state  of  Biiasourf, 
known  and  described  as  follows,  to  wit:  •  *  • 
38  acres,  more  or  leas,  being  all  of  the  N.  W. 
fractional  quarter  of  section  24,  except  4  acres, 
heretofore  deeded  by  John  A.  Sitton  to  J.  It. 
Stewart  by  deed  recorded  in  Boole  T.  at  page  143 
in  the  recorder'a  office  of  Lincoln  county,  Mis- 
Eonri,  for  a  term  beginning  July  15,  10u7,  and 
ending  the  1st  day  of  May,  1008." 

The  Instrument  then  proceeded  as  follows: 

"The  party  of  the  second  part  and  members  of 
thar  banting  and  fishing  dub  are  to  have  the  ez- 
dnsive  privilege  of  hunting  and  fishing  on  said 
land  and  water  thereon  at  all  times  of  the 
rear.  It  is  agreed  by  the  party  of  the  second 
part  that  the  party  of  the  first  part  and  his  fam- 
ily shall  not  be  debarred  from  hunting  or  fishing 
on  this  land.    •    •    • 

"It  is  further  agreed  by  the  party  of  the  sec- 
ond part  that  if  tbe  aaid  party  of  the  first  part 
vishea  to  drain  or  improve  the  aforesaid  land, 
that  said  party  of  the  second  part  will  in  no  wise 
object. 

"And  it  is  fnrther  agreed  by  the  said  party 
of  the  second  part  that  they  will  be  responsi- 
ble for  any  damage  done  to  the  crops  by  himself 
or  members  of  the  club  while  hunting  on  this 
land;  and  it  is  further  agreed  by  said  party  of 
the  second  part  that  said  party  of  the  first  part, 
or  Ms  legal  representatives,  shall  be  entitled  to 
the  possesion  of  said  premises,  and  possession 
thereof  shall  be  peacefully  surrendered  by  said 
party  of  the  second  part  on  demand  therefor, 
and  will  peaceably  deliver  up  to  the  said  party 
of  the  first  part,  bis  heirs,  executors,  administra- 
tors and  assigns,  at  the  termination  of  this 
lease." 

Upon  tbe  execution  of  the  Jewell  deed  In 
1SS4  the  appellant  took  possession  under  it. 
Flab  slongh,  where  it  had  cut  its  way  into 
King's  Lake,  had  high  and  almost  perpendic- 
ular banks,  and  while  tbe  south  bank,  which 
the  stream  hugged  closely,  continued  steep 
to  the  west  line  of  tbe  section,  it  fell  off  into 
a  flat  on  the  north  side,  leaving  some  3  acres 
between  the  stream  at  its  ordinary  stage  and 
the  high  bank.  It  was  the  lowest  of  this 
ground  that  Mr.  Grimes  utilized  in  the  for- 
mation of  tils  fish  park.  The  Stewart  tract 
had  been  occupied  and  cultivated  for  a  long 
time,  and  there  was,  when  appellant  pur- 
chased, an  old  worm  fence  along  the  high 
bank  on  that  side  which  had  fallen  into  a 
state  of  more  or  less  decay,  and  another  old 
fence  on  the  high  bank  at  the  north  side, 
whidi  Inclosed  on  that  side  tbe  cultivated 
lands  of  the  Jewell  tract  The  flat  ground 
between  the  two  fences,  both  of  which  the  ap- 
pellant repaired,  was  used  by  him  for  pas- 
tare.  How  long  this  continued  does  not  ap- 
pear from  tbe  record,  but  it  does  appear  that 
the  south  fence  was  allowed  to  decay  and 
disappeared. 

The  sole  issue  which  the  court  permitted 
to  go  to  the  Jury  waa  whether  or  not  the  ap- 


pellant had  acquired,  ttde  to  tbe  property 
sued  for  by  adverse  possession.  By  giving 
and  refusing  instructions  which  we  will  no- 
tice further  in  the  opinion,  if  necessary,  it 
held  that  be  had  not  shown  a  paper  title 
on  which  he  could  recover,  and  that  tbe  re- 
spondent had  not  by  reason  of  the  license  to 
itself  or  to  Grimes  acquired  its  possession 
under  such  circumstances  as  to  estop  it  from 
availing  Itself  of  ^at  weakness  in  Ms  case. 

R.  H.  Norton  and  Avery,  Toang,  Dudley  & 
Killam,  all  of  Troy,  and  Nowlln  &  Hughes, 
of  Montgomery  City,  for  appellant.  Frank 
Howell  and  Sutton  &  Huston,  all  of  Troy, 
Geo.  B.  Webster,  of  St.  Louis,  and  Ball  & 
Ball  and  E>.  Rosenberger  &  Son,  all  of  Mont- 
gomery City,  for  respondent 

BROWN,  O.  (after  stating  the  tacts  as 
above).  1.  The  first  question  which  presents 
itself  relates  to  the  Jewell  deed  which  con- 
stitutes the  foundation  of  the  appellant's 
claim  of  title.  Whatever  possession  he  may 
have  had  he  admits  to  have  been  taken  and 
held  under  this  deed,  and  the  possessory  acts 
upon  which  he  relies  must  be  considered  in 
connection  with  its  terms. 

This  deed  purports  to  convey  40  acr^  of 
tlie  northwest  part  of  section  ^  bounded  on 
the  north  by  survey  No.  1732,  on  the  east  by 
King's  Lake,  on.  the  south  by  the  center  line 
of  the  section,  and  on  the'  west  by  its  west 
line,  except  4  acres  formerly  conveyed  to 
Stewart  According, to  this  description  it  has 
a  frontage  on  King's  Lake  throughout  the  ex- 
tent of  its  eastern  boundary,  which  can  only 
be  ascertained  in  connection  with  the  east- 
em  boundary  of  the  Stewart  tract  which  is 
expressly  excepted  from  the  general  descrip- 
tion, and  which  also  fronts  on  E^ing's  Lake 
throughout  its  eastern  boundary  from  the 
mouth  of  Fish  slough  south  to  the  quarter 
section  line,  so  that  the  appellant  is  not  nor 
does  he  claim  to  be,  a  riparian  owner.  His 
claim  under  the  Jewell  dee4  is  limited  at  thi» 
point  to  the  water  In  front  of  respondent's 
land.  Nor  is  there  any  evidence  in  the  rec- 
ord that  he  was  ever  in  actual  possession  of 
this  part  of  the  water  sued  for.  His  claim  as 
well  as  his  title  depends  entirely  upon  the 
question  whether  or  not  it  is  Included  within 
the  terms  of  his  deed.  The  Stewart  tract, 
excluded  from  the  land  conveyed  by  the 
Jewell  deed,  Is  described  in  substance  as  all 
that  part  of  the  northwest  fractional  quar- 
ter of  section  24  b^ng  and  lying  west  of 
King's  Lake  and  south  and  east  of  Fish 
slough.  If  this  description  refers,  in  naming 
these  water  courses,  to  the  middle  of  the 
water  which  flows  through  them,  then  none 
of  the  land  sued  for  is  conveyed  by  the  Jew- 
ell deed,  but  is  expressly  excepted  by  Its 
terms  from  its  operation. 

[1,  2]  It  can  make  no  difference  whether 
we  say  that  one's  land  extends  to  a  stream 
or  from  It;  both  forms  equally  imply  that 
It  Is  in  contact  with  the  water  course^ 
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any  attempt  to  distlngalSh  between  them  In 
this  respect  conld  only  result  In  confusion 
and  uncertainty.  That  the  expression  "all 
the  land  lying  west  of  the  lake"  means  the 
same  as  If  it  were  said  "the  land  bounded  on 
the  east  by  the  lake"  Is  so  evident  that  to 
make  a  distinction  between  them  would  be 
to  set  a  trap  in  the  path  of  the  unskilled  In 
the  anomalies  of  the  law;  yet  it  is  upon  such 
a  distinction  that  much  of  tbe  plaintiff's  ar- 
gument stands. 

[3]  It  has  been  said  that  a  water  course  is 
considered  the  safest  boundary  of  real  estate,- 
as  it  is  a  natural  boundary;  and  the  In- 
variable construction  in  this  country  has 
been,  as  it  has  been  for  centuries  in  England, 
that  whenever  land  is  sold  and  conveyed  as 
being  bounded  by  a  water  course,  the  water 
course  usque  ad  fllum  aquse  in  included. 
Angell  on  Water  Courses,  { IL  And  the  same 
author  (section  9)  says: 

"The  only  mode  by  which  a  right  of  property 
in  a  water  course,  above  tidewater,  can  be  with- 
held from  a  person  who  receives  a  grant  of  the 
land,  is  by  a  reservation  directly  expressed  or 
clearly  implied  to  such  effect" 

And  in  South  Carolina  It  was  held  that 
where  a  survey  called  for  "Dean's  swamp" 
as  a  bonndary,  the  creek  or  main  stream 
of  the  swamp  vras  intended,  and  not  the 
margin  of  the  marshy  land.  -  Felder  v.  Bon- 
nett,  2  McMall  (S.  G)  44.  37  Am.  Dec.  645. 
The  rule  is  stated  by  Oould  on  Waters  (3d 
Bd.)  S  196,  as  follows: 

"In  the  case  of  nantidal  waters,  also,  a  deed 
which  describes  the  land  as  bounded  by  the  wa- 
ter conveys  prima  facie  as  far  as  the  grantor 
owns.  Thus  the  term  'river,'  when  employed  to 
designate  a  boundary  by  land  owners  whose  title 
extends  usque  ad  Slum  aquse,  means  in  law  the 
center  of  the  stream." 

In  this  same  connection  it  is  said  by  the 
distinguished  author  that  the  deed  is  taken 
most  strictly  against  the  grantor  in  the  ap- 
plication of  this  rule,  and  courts  will  not 
favor  the  presumption  that  he  has  retained 
the  title  to  the  bed  of  the  stream.  Devlin 
on  Deeds,  $  1023.  And  in  Benson  v.  Morrow, 
61  Mo.  350,  this  court  said: 

"In  all  cases,  therefore,  where  the  river  itself 
is  used  as  a  boimdary,  the  law  will  expound  the 
grant  as  extending  ad  filum  medium  aquae." 

While  the  courts  and  text-writers  recognize 
the  utility  of  the  principle  that  the  waters  of 
nonnavigable  streams  should  be  available  to 
the  owners  and  occupants  of  lands  In  which 
they  have  been  placed  by  nature,  the  doctrine 
stands  firmly  on  the  simpler  ground  that 
when  we  speak  of  a  stream,  without  further 
explanation,  we  refer  to  it  as  a  whole,  as  to 
a  stake  or  stone,  and  nature  has  fixed  its 
medial  line  where,  notwithstanding  the  fluc- 
tuation of  its  waters,  they  steadily  flow  to 
the  last.  The  application  of  the  same  gener- 
al rule  to  this  case  results  in  the  conclusion 
that  the  Stewart  deed,  which  was  adopted 
by  the  parties  to  the  Jewell  deed  as  a  part 
of  the  description  of  the  land  conveyed  by 
the  latter,  will,  for  that  purpose,  be  presum- 


ed to  have  conveyed  to  the  grantee  therein 
the  water  front  in  King's  I/ake'and  Fish 
slough  now  in  controversy,  and  was  therefore 
excepted  out  of  the  Jewell  deed.  Neither 
party  having  attempted  to  show  title  in  the 
grantors  in  either  of  these  two  deeds,  they 
stand  upon  an  equal  footing  in  that  respect, 
so  that  It  Is  unnecessary  to  determine  the 
effect  of  such  failure  so  far  as  it  might  af- 
fect the  presumption  we  have  been  consider- 
ing. 

[4]  2.  The  appellant  contends  that  the  re- 
spondent is  estopped  from  contesting  the 
right  of  the  plaintiff  to  the  possession  of  the 
premises  sued  for  by  the  acceptance  of  the 
hunting  and  fishing  lease  to  respondent. 
What  we  have  already  said  In  the  preceding 
paragraph  seems  to  dispose  of  that  question, 
for  the  license,  so  far  as  it  can  affect  the 
rights  of  the  parties  in  this  case  excepts  out 
of  its  proviBlons  the  Stewart  lands  as  de- 
scribed in  the  Sitton  deed,  and  which  we 
have  held  to  extend  to  the  "miudle  or  center" 
of  Fish  slough  as  well  as  over  the  lands 
shown  to  have  been  occupied  by  the  respond- 
ent in  King's  Lake.  The  lease  Itself  limits 
the  extent  of  the  respondent's  possession  un- 
der it 

[B-7]  3.  The  appellant  being  without  color 
of  title  on  which  to  rest  his  claim  by  ad- 
verse possession,  the  burden  is  upon  him 
to  sustain  it  by  proof  of  actual,  open,  visible, 
and  adverse  possession  during  the  period  re- 
quired by  law  to  bar  the  owner  of  recovery. 
As  a  standpoint  from  which  to  consider  the 
evidence  upon  this  point  we  must  take  not 
only  his  statement  as  a  witness  that  he 
made  no  claim  other  than  under  the  Jewell 
deed,  but  also  the  formal  statement  of  his 
counsel  upon  the  trial  as  follows: 

"We  are  not  claiming  in  this  suit  anything  em- 
braced in  the  4  acres  more  or  less.  We  are 
claiming  under  the  Jewell  deed  which  excepts 
this  4-acre  tract" 

Giving  these  words  their  full  and  ordinary 
significance,  Uiey  would  make  an  end  of  this 
controversy  for,  as  we  have  already  said,  the 
boundary  of  the  Stewart  tract  by  the  terms 
of  the  deed  extends  ad  filum  aquae,  and  the 
appellant,  in  adopting  it  as  a  part  of  the 
description  of  his  own  land,  will  be  prefum- 
ed  to  have  known  the  legal  effect  of  its 
terms.  His  claim  being  limited  to  the  true 
boundary,  his  possession  beyond  ttiat  line 
would  be  subject  to  correction  upon  ascer- 
taining It  Foard  V.  McAnneUy,  216  Mo.  871, 
114  S.  W.  990,  and  cases  cited. 

[S,  9]  Removing  our  standpoint  to  the  posi- 
tion appellant  seems  to  occupy  in  this  suit, 
and  admitting  for  this  purpose  alone  that  a 
possession  taken  under  a  claim  of  right 
founded  upon  the  mistaken  interpretation  of 
his  own  deed  might  ripen  into  title,  we  will 
examine  the  acts  which  are  relied  on  as  an 
open  assertion  of  such  a  claim.  He  had  a 
farm  with  cultivated  land  north  of  th( 
slongli,  with  a  fence  oa  the  liigh  bank 
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closiiig  It    Between-thla  ftnce  and  the.  bIoiu^ 
was  a  low  flat  subject  to  overflow,  whlcb 
he  desired  to  clear  and  use  for  pasture.    On 
tbe  blgti  banlc  soutb  of  the  slough  was  the 
land  of  the  Stewarts,  his  neighbors,  who  had 
an  old  and  somewhat  dilapidated  fence  along 
the  bank  of  the  slongh  so  close  as  to  leare 
DO  land  susceptible  of  profitable  use  between 
It  and  the  water.    The  appellant,  npon  ac- 
quiring his  land,  repaired  this  fence,  built  a 
short  fence  across  the  west  end  of  the  open 
strip,   thus   connecting   his   own   with   the 
Stewarts'   fence,   cleaned   ont  the   flat,  and 
pat  In  his  cattle.    The  whole  pasture,  which 
waj  fully  inclosed  by  perhaps  200  feet  of 
fence,  had  an  area  of  only  abont  3  acres. 
There  is  no  evidence  in  the  record  that  he 
ever  asserted  title  to  the  Stewart  fence,  If 
the  facts  just  stated  did  not  constitute  such 
an  assertion.    It  strikes  ns  as  a  neighborly 
arrangement  by  which  one  was  assisted  in 
maintaining  his  worm  fence,  while  the  other 
was  enabled  to  ntillze  a  strip  of  alluvial  land 
upon  which  iwrlodical  overflows  made  it  im- 
practicable to  maintain  a  fence  of  his  own. 
The  record  does  not  show  how  long  this 
arrangement  continued.     It   does,   however, 
show  that  it  had  ceased  at  the  time  the 
banting   and   fishing  lease   was   made  with 
Grimes,  while  he  was  In  possession  of  the 
Stewart  land  in  1897.    It  may  be  that  the 
appellant  did  not  recognize  the  interest  of 
Grimes  in  the  water  of  the  slough  by  the 
constmctlon    of   the    Joint    Fish    pond    for 
which  he  received  $2g5,  bnt  he  did  recognize 
it  when  he  conveyed  him  the  right  of  way 
for  a  road  to  the  railway.    The  first  of  these 
deeds  is  dated  November  20,  1897,  about  the 
time  the  dam  was  being  constructed  by  ai>- 
pellant,  and   ran  from  the  center  of  "Fish 
or  (Stewart)  slough"  and  thence  north  along 
the  west  bank  of  King's  Lake,  whUe  the  sec- 
ond  deed,  dated  September  30,  1899,   after 
the  work  was  all  completed  still  recognized  it 
by  beginning  'in  the  middle  (the  center)  at 
mouth  where  It  enters  into  King's  Iiflke,  of 
what  is  known  as  Stewart  or  Fish  slough." 
It  is  inconceivable  that  these  deeds  should 
have  been  intended  to  bar  the  access  of  the 
grantee  to  the  railroad  by  establishing  Its 
beginning  half  the  width  of  the  slough  north 
of  his  land.    We  can  construe  it  in  no  other 
way  consistent  With  Its  evident  purpose  than 
as    an   acknowledgment   then   made   by   the 
parties  that  the  line  between  them  was  the 
middle  of  the  slough  at  its  mouth.    We  do 
Dot  think  that  there  Is  anything  in  the  evl- 
lence  tending  to  show  that  the  appellant  ever 
took  possession  of  that  part  of  Flsb  slough 
lowr  In  controversy  under  claim  of  owner- 
itaip.     S^or  this  reason  it  is  unnecessary  to 
liscoss  the  evidence  relating  to  the  physical 
Jiaracter  of  snch  alleged  possession,  or  to 
review  the  instructions  by  which  it- was  sub- 
nitted  to  the  jury.     Their  verdict  for  the 
lefendant  being  tHe  only  one  which  would 


have  b«m  permitted  4o  stand  mider  the  evi- 
dence, the  Judgment  entered  upon  it  ia  af- 
firmed. 

RAILEY,  C.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.   All  concur. 


BUCKLEY  et  al.  v.  MONCK  et  aL 
(No.  175Q1.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1916.) 

1.  CHABrriES  «=s>47— Chabitabije  TBtrsr— Ju- 
dicial Appointment  of  Trtustee. 

A  charitable  trust  being  lawful  and  suffi- 
ciently specific  and  definite  to  enable  the  court 
to  exectite  it,  it  will  name  a  trustee;  the  will 
having  failed  to  do  so. 

[EkI.  Note.— F<Mr  other  cases,  see  Charities, 
Cent.  Dig.  J  85;   Dec.  Dig.  «=>47.] 

2.  Gbabitikb  ^=>4S,  47— Ohabitablb  Tbubt— 
Cebtaintt  as  to  Fukposs. 

If  the  use  is  so  expressed  in  a  charitable 
trust  that  the  court  ma^  Jud^  of  the  donor's 
motive  so  as  to  give  specific  effect  to  bis  general 
directions,  he  failing  to  name  a  trustee,  the 
court  will  appoint  one  and  administer  the  trust. 
[EM.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  f§  83-90;   Dec.  Dig.  <3s»43,  47.] 

3.  CHABrms  «=s>34— Chabttabub  Tbust— In- 

DEFIKITENESB  AS  TO  RTCIPIENTS. 

IndefinitenesB  as  to  the  individual  recipients 
of  the  bounty  is  one  of  the  elements  of  a  chari- 
table trust;  otherwise  it  would  be  a  private 
trust 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  U  75-77;  Dec.  Dig.  <g=»34.] 

4.  Chabitim  «=»10  —  Chabitabij;  Tbubt  — 
Cbkation. 

Provision  of  a  will  that  land  or  its  value  be 
put  on  interest  for  tlie  use  of  worn-out  preach- 
ers In  Methodist  Episcopal  Church  in  North 
Missouri  Conference  is  sufficient  In  every  respect 
to  create  a  valid  charitable  use. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  34;   Dec.  Dig.  <©=»10.] 

6i  Ejectment  *=»9(2)— Kiqht  or  Plaintift 

TO  Possession. 

The  heirs  of  testator  having  no  beneficial  in- 
terest or  possessory  title  in  or  to  land,  as  to 
which  testator  created  a  valid  charitable  trust 
without  naming  a  trustee,  they  are  not  entitled 
to  recover  in  ejectment,  even  if  the  incorpora- 
tion of  an  association,  the  members  of  which  are 
rightfully  in  possession,  executing  the  trust  un- 
der tlis  direction  of  the  court  be  void. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  8  17;  Dec.  Dig.  <S=»9(2).] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty ;  J.  W.  Wanamaker,  Judge. 

Action  by  R,  R.  Buckley  and  others  against 
J.  Clarence  Monck  and  others.  Judgment 
for  defendants,  and  plaintUfs  appeal.  Af- 
firmed. 

Barlow,  Barlow  &  Kautz,  of  Bethany,  and 
J.,  W.  Perry,  of  Kansas  City,  Kan.,  for  ap- 
pellants. A.  S.  Cummiug,  of  Bethany,  and 
Kendall  B.  Randolph  and  Lewis  F.  Randolph, 
both  of  St.  Joseph,  for  respondents. 
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BROWN,  O.  Tbls  !s  a  salt  In  ejectment 
for  310  acres  of  land  In  Harrison  county, 
which  Is  described  in  the  record  as  the  Buck- 
ley home  farm.  It  was  Instituted  December 
16,  1909  by  petition  In  the  usual  form.  The 
plaintiffs  are  all  the  collateral  heirs  of  A.  O. 
Buckley,  deceased,  who  died  in  August,  1887, 
without  having  had  any  children,  and  leavUig 
a  will  devising  all  the  land  in  controversy  by 
the  following  paragraph: 

"I  bequeath  first  to  my  beloved  wife  Malinda 
Buckley  home  farm  two  hundred  acres,  describ- 
ed 160  acres  S.  W.  qr.  of  section  twenty  and  40 
acres  N.  E.  of  S.  E.  of  section  (19)  and  the  B. 
^  of  the  east  half  of  southeast  fourth  of  the 
southeast  quarter  of  section  No.  (22)  in  Twp. 
66  range  No.  23  containing  10  acres  to  have  and 
to  hold  during  her  natural  life  at  her  decease  the 
said  land  mentioned  above  or  the  value  thereof 
to  be  put  on  interest  for  the  use  of  worn  out 
preachers  in  M.  E.  Church  in  North  Mo.  Con- 
ference." 

The  widow  dl«d  in  September,  1909.  De- 
fendant Board  of  Stewards  of  the  Missouri 
Conference  of  the  Methodist  Episcopal  Church 
was  a  permanent  committee  of  that  confer- 
ence and  was  on  September  9,  1907,  Incorpo- 
rated by  pro  forma  decree  of  the  circuit  court 
for  Clinton  county.  Mo.,  as  a  benevolent  cor- 
poration by  the  name  and  with  powers  as 
they  had  ezlated  theretofore,  which  were  as 
follows: 

"Sec.  1.  To  incorporate  under  the  laws  of  the 
state  of  Missouri  as  a  benevolent  corporation. 

"Sec.  2.  To  determine,  subject  to  the  action 
of  the  aforesaid  annual  conference,  who  are  con- 
ference claimants  of  the  aforesaid  Missouri  Con- 
ference as  recognized  in  and  defined  by  the  gov- 
erning rules  and  discipline  of  the  Methodist 
Episcopal  Church. 

"Sec.  3.  To  recave,  hold,  and  disburse  any 
and  all  funds  received  by  the  aforesaid  annual 
conference  for  distribution  in  aid  of  the  support 
of  conference  claimants  of  the  aforesaid  Mis- 
souri Conference,  as  recognized  and  defined  by 
the  governing  rules  and  discipline  of  the  Meth- 
odist Episcopal  Church,  and  as  determined  as 
aforesaid. 

"Sec.  4.  To  receive,  hold,  and  distribute  any 
and  all  funds  coming  from  whatever  sources.  In- 
tended for  distributum  in  aid  oi  the  support  of 
conference  claimants  as  aforesaid. 

"Sec.  5.  To  receive  and  hold  as  trustee  any 
and  all  trust  funds,  including  real  estate  and  all 
forms  of  personal  property  donated  or  otherwise 
acquired,  which  according  to  the  terms  of  the 
gift  or  grant  shall  be  required  to  be  held  in 
trust  for  the  purpose  of  producing  an  income,  or 
for  any  other  purpose  whatever,  for  the  benefit 
of  such  conference  claimants  as  aforesaid,  to  in- 
vest or  otherwise  administer  such  funds,  and  to 
do  and  perform  any  and  all  things  necessary  to  a 
proper  performance  of  such  trusts. 

"Sec.  6.  To  receive  and  hold  as  trustee  or  oth- 
erwise any  and  all  real  estate  and  personal  prop- 
erty subject  to  the  payment  of  rents  or  annui- 
ties thereon,  aa  may  be  granted,  devised,  or  be- 
queathed for  the  benefit  of  the  conference  claim- 
ants as  aforesaid,  and  to  pay  such  rents  and  an- 
nuities thereon  as  may  be  required  by  the  terms 
of  such  grant,  devise,  or  bequest;  provided  that 
this  association  deems  the  acceptance  thereof  ad- 
visable. 

"Sec.  7.  To  sell,  dispose  of,  and  execute  stdta- 
ble  deeds  of  conveyance  and  bills  of  sale  or  as- 
signments of  any  property  received  or  held  by 
this  association  in  any  manner  and  for  any  pur- 
pose herein  specified,  the  alienation  of  which 
shall  not  have  been  prohibited  by  the  terms  of 


the  grant  under  iriddi  ft  AM  hare  been  re- 
ceived. 

"Sec.  8.  To  administer,  hold,  invest,  or  dis- 
tribute any  and  all  funds  coming  into  the  bands 
of  this  association  ft>r  the  benefit  of  the  afore- 
said conference  claimants  in  such  manner  aa 
may  be  prescribed  by  by-laws. 

"Sec.  9.  To  decline  any  gift  or  grant  of  any 
fund  or  property  incumbered  with  any  provision 
for  the  administration  thereof  which  may  be 
deemed  contrary  to  good  morals  or  the  general 
policy  of  the  Methodist  Episcopal  Church. 

"Sec.  10.  To  adopt  a  code  of  by-laws  provid- 
ing for  the  conduct  of  the  business  and  affairs  of 
this  association  and  the  administration,  invest- 
ment, custody,  and  distribution  of  any  and  all 
funds  coming  into  its  hands  not  inconsistent 
with  the  provisions  of  these  articles,  or  the  dis- 
cipline or  general  pohcy  of  the  Methodist  Epis- 
copal Church." 

The  territory  of  Missouri  for  the  purpose 
of  church  government  is  divided  by  the  Meth- 
odist Episcopal  Church  into  two  conferences, 
the  St  Louis  Conference,  which  includes  that 
part  of  the  state  south  of  the  Missouri  river, 
and  the  Missouri  Conference,  which  includes 
the  part  of  the  state  north  of  the  Missouri 
river.  The  latter  is  frequently  and  perhaps 
usually  called  the  North  Missouri  Confer- 
ence. The  governing  code  of  the  church  is 
the  "Discipline,"  which  designates  as  "con- 
ference claimants"  those  preachers  who  have 
failed  to  receive  adequate  support  in  their 
charges  or  other  work,  or  are  disabled  or 
superannuated,  with  their  wives,  widows  and 
children  and,  of  these,  disabled  and  super- 
annuated preachers  are  designated  in  the 
discipline  as  "worn-out  preachers."  A  list  of 
all  conference  claimants  Is  kept  in  the  rec- 
ords of  the  annual  conierence,  as  these  local 
or  state  conferences  are  called  in  distinction 
from  the  general  conference,  or  governing 
body  of  the  whole  church  in  the  United 
States;  and  at  the  time  of  the  trial  there 
were  26  worn-out  preachers  in  the  Missouri 
Conference.  When  thia  suit  was  instituted, 
and  at  the  time  of  the  trial,  the  defendant 
Mouck  was  in  possession  of  the  premises  as 
tenant  of  the  defendant  Board  of  Stewards. 

At  the  conclusion  of  the '  testimony  the 
court,  at  the  request  of  defendants,  found  as 
follows: 

"That  said  corporation  named  Board  of  Stew- 
ards  of  the  Missouri  Conference  of  tihe  Metho- 
dist Episcopal  Church  is  not  a  religious  corpora- 
tion, but  is  a  charitable  organisation  for  the  pur- 
pose of  administering  charity  for  the  benefit  of 
those  dependent  upon  said  conference. 

"That  said  Board  of  Stewards  of  the  Missouri 
Conference,  Methodist  ESpiscopal  Church,  are 
lawfully  in  possession  of  said  real  estate  as 
trustee  aa  aforesaid,  by  and  through  its  said 
tenant,  and  are  entitled  to  hold  same  and  admin- 
ister same  for  the  benefit  of  the  worn-out 
preachers  aforesaid,  and  that  the  title  thereto  is 
vested  in  them." 

It  thereupon  rendered  Judgment  for  the  de- 
fendants, and  the  questions  so  raised  have 
been  properly  saved  and  brought  to  this  court 
for  review.  The  appellants  state  their  case 
here  as  follows: 

"1.  The  trust  attempted  to  be  created  in  the 
will  of  A.  G.  Buckley  b^  the  words,  'at  her  de- 
cease the  said  land  mentioned  above  or  the  value        -  T  ^^ 
thereof  to  be  put  on  interest  for  the  use  cd.  worn-       ^  I  v 
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oat  preadien  In  M.  B.  Ohnreh  In  Nortli  Mo. 
OtiofereDce,'  is  not  valid,  becauM  (a)  it  is  vague, 
indefinite,  and  uncertain,  and  'there  was  no  trus- 
tee named  or  indicated  in  said  devise  or  in  said 
Til]  to  talte  the  title  to  said  property  or  to  ad- 
nuiUBter  said  trost  or  to  deriKnate  or  select  or 
ucertain  the  beneficiaries  of  said  pretended 
tmst,  noT  waa  there  any  plan,  scheme,  or  man- 
aer  of  executing  or  carrying  out  said  pretended 
trart  provided  for  or  indicated  in  said  devise  or 
in  «aia  wiU.  (b)  Even  if  it  be  conceded  that  the 
tbove-quoted  clause  would  create  a  valid  trust 
if  a  trustee  had  been  named,  notwithstanding 
tiat  there  was  no  such  orffanization  as  the 
North  Missouri  Conference,  yet,  when  no  trustee 
is  named  who  coald  select  or  determine  the  bene- 
fidaries.  and  no  plan  pointed  out  in  the  devise 
for  determining  the  beneSdaiies  and  administer- 
ini  the  trust.  It  is  void. 

"2.  The  defendant  corporation,  the  Board  of 
Stewards  of  the  Miasonri  Conference  of  the 
Metiiodist  Episcopal  Church,  is  clearly  a  relig- 
ious rarporation  within  the  meaninK  of  section  8 
of  article  2  of  the  Constitution  of  Missouri,  and 
therefore  the  finding  and  judgment  of  the  court, 
that  the  title  to  the  land  in  controversy  is  vested 
in  it,  is  erroneous,  and  should  be  reversed." 

[1]  1.  The  principal  and  controlling  qne»- 
Uon  In  tbifl  case  Is,  did  the  will  of  Bnckley 
create  a  yalld  charitable  trust?  The  general 
mle  which.  Independently  of  statutory  chang- 
es, la  applied  by  courts  of  eatilty  in  most 
common-law  jurisdictions,  is  that: 

"It  the  object  of  a  charitnble  trust  is  lawful 
ud  sufficiently  specific  and  definite  to  enable  the 
conrt  to  execute  it,  it  will  not  be  permitted  to 
fail  for  want  of  a  trqstee  competent  to  take,  but 
a  court  of  equity,  by  its  general  inherent  juris- 
dirtion  over  charitable  trusts,  will  appoint  one." 
5  R.  C.  L.  315,  and  cases  dted. 

And  in  Sdunldt  t.  Hess,  00  Mo.  loc.  dt  695, 
It  b  said  that: 

"Although  *  •  *  there  was  no  one  in  esse, 
at  the  time  of  making  the  donation,  capable  of 
being  the  recipient  of  the  trust,  yet  the  use  being 
a  charitable  one,  a  court  of  equity,  having  as- 
certained the  intent  of  the  grantor,  will  not  al- 
low the  grant  on  that  account  to  tail,  but  will 
Re  to  its  tf  ectuation." 

As  we  said  in  Hadley  v.  Foniee,  203  Mo.  loc. 
dt  427,  101  S.  W.  69,  14  U  K.  A.  (N.  8.)  40, 
gifts  to  charitable  uses  have  always  received 
favorable  consideration  In  this  court.  In  pur- 
suance of  this  policy,  where  no  trustee  ca- 
pable of  taking  Is  appointed  In  a  charitable 
devise  or  beqnest,  the  principle  so  often  Invok- 
ed by  courts  of  equity.  In  the  exercise  of  their 
jarlsdlction  over  trusts  and  equitable  tises 
Is  brought  to  Its  aid,  and  the  heir  at  law  or 
executor,  as  the  case  may  be,  holds  the  legal 
tiOe  to  the  property  subject  to  the  use;  and 
a  trustee  may  be  appointed  by  the  court 
Brown  V.  Kelsey,  2  Cush.  (Mass.)  243,  230, 
251;  Wlnslow  v.  Cummings,  3  Cush.  (Mass.) 
358;  Washbnm  v.  Sewall,  9  Mete.  (Mass.) 
280;  Bnrbank  ▼.  Whitney,  24  Pick.  (Mass.) 
148,  35  Am.  Dec  '312 ;  Grand  Prairie  v.  Mor- 
gan, 171  IlL  444,  40  M.  K  616;  Hoeffer  t. 
Clogan,  171  111.  462,  472,  49  N.  E.  527,  40  L. 
B.  A.  730,  63  Am.  St.  Kep.  241 ;  Hood  ▼.  Dor- 
er,  107  Wis.  149,  82  N.  W.  546.  The  facts  in 
the  case  last  cited  are  so  similar  to  these  as 
to  give  it  peculiar  Interest  in  this  connection. 

The  principle,  upon  which  these  nakied  uses 
tie  administered  directly  by  the  courts  of 
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equity  in  this  conntry,  is  Ulostirated  in  the 
doctrine  of  cy  pres,  by  which  the  application 
of  the  fund  is  taken  up  by  the  court  after  the 
powers  of  the  trustee  have  been  proven  inade- 
quate. While  the  specific  trust  has  failed 
through  the  lack  of  prophetic  vision  in  its 
creator,  the  charitable  purpose,  whioh  had  its 
birth  in  the  conscience  of  the  founder,  re- 
mains, and  appeals  to  equity  to  prevent  the 
defeat  of  the  benevolent  intention,  which  oft- 
en originates  In  a  moral  Impulse  higher  than 
the  origin  of  mere  municipal  law.  Catron  v. 
Scarritt  Collegiate  Institute,  264  Mo.  713. 176 
8.  W.  671;  LadUand  v.  Walker,  161  Mo.  211, 
52  8.  W.  414.  In  the  case  first  cited  it  is 
said  that  this  doctrine,  whereby  the  courts  of 
equity  approximate  the  intention  of  the 
founder  of  a  pnbUc  charity,  is  universally 
applied  in  Missouri  and  other  states.  An- 
other high  authority  (Bonv.  Law  Die.  tit. 
Cy  Pres),  accurately  defines  the  principle  as 
"the  rightly  liberal  rules  of  OHistructlon  to 
deal  with  a  trust  having  a  designated  partic- 
ular purpose,  thongh-in  general  terms,  and 
enforce  it  within  the  limits  of  such  purpose, 
supplying  the  trustee  if  necessary,"  citing 
Tlncher  v.  Arnold,  147  Fed.  666,  77  C.  C.  A. 
649,  7  L.  R.  A.  (N.  S.)  471,  8  Ann.  Gas.  017; 
Harrington  v.  Pier,  105  Wis.  485,  82  N.  W. 
345,  60  liL  B.  A.  807,  76  Am.  St  Bep.  924. 

[2,  3]  2.  It  is  not  every  attempted  devise  or 
bequest  to  charitable  uses  which  courts  of 
equity  will  directly  administer.  For  Instance 
it  will  not  substitute  Its  own  jurisdiction  for 
the  personality  of  the  testator,  by  executing 
a  devise  to  "chartty"  or  to  promote  the  cause 
of  "charity"  generally.  It  Is  plain  that  in 
such  a  case  the  doctrine  of  cy  pres  can-  have 
no  application,  because  it  covers  the  entire 
field  of  charitable  activity,  and  to  be  as  near 
as  possible  to  the  thing  expressed  must  stlU 
be  outside  It.  Nor  can  the  court  administer 
such  a  discretion  generally,  for  It  might  carry 
it  into  fields  which  It  might  consider  appro- 
priate objects  of  public  aid  and  encourage- 
ment, but  .which  the  testator  might,  in  his 
lifetime,  have  abhorred,  as  Involving  personal 
or  public  wrong  or,  If  religious,  mortal  sin  or 
spiritual  degeneration.  It  Is  impossible  that 
any  human  charity  should  cover  the  entire 
field  of  charitable  activities  including  as  it 
does  the  things  that  proceed  from  the  love  of 
Qod  as  well  as  those  that  proceed  from  the 
love  of  his  sentient  creation.  In  a  legal  sense 
it  is  a  "gift  to  be  applied,  consistently  vrith 
existing  laws,  for  the  benefit  of  an  indefinite 
number  of  persons,  either  by  bringing  their 
minds  or  hearts  under  the  influence  of  educa- 
tion or  religion,  by  relieving  their  bodies 
from  disease,  sufferli^,  or  constraint  by  as- 
sisting them  to  establish  themselves  In  life, 
or  by  creating  or  maintaining  public  build- 
ings or  works,  or  otherwise  lessening  the  bur- 
dens of  government."  This  definition,  for- 
mulated by  Mr.  Justice  Gray  In  Jackson  v. 
Phillips,  14  Allen  (Mass.)  556,  has  been  adopt- 
ed by  a  multitude  of  authorities,  many  of  /^^  T 
Which  will  be  found  coUected  in  6  B.  C.  £>.  ppby  VjOOQ  IC 
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291,  292.  In  thdr  desire  to  preserve  these 
public  benefactlotis  the  conrts  bave  uniform- 
ly beld  that,  alttaongh  they  be  ever  so  general 
in  their  nature,  if  a  trbstee  is  appointed  on- 
whom  the  donor  confers  bis  right  to  select 
from  them  the  real  objects  of  his  bounty,  the 
trust  will  be  upheld.  Although  no  trustee  be 
appointed,  if  the  use  is  so  expressed  that  the 
court  may  judge  of  tbe  motive  which  actuat- 
ed the  donor  so  as  to  give  specific  effect  to 
his  general  dlrectiona,  a  trustee  will  be  ap- 
pointed and  the  trust  administered  by  the 
court  In  such  case  it  is  not  necessary,  nor 
is  it  possible,  to  designate  the  individual  re- 
dpients  of  the  bounty,  because  the  benefac- 
tion would  then  cease  to  be  a  charitable  use 
and  become  a  private  trust  Indeflniteness  in 
this  respect  is  always  held  to  be  a  necessary 
element  of  a  diaritable  use.  Illustrating  this 
point  with  the  case  in  hand,  had  the  gift  been 
to  a  trustee  for  the  use  and  benefit  of  the  26 
worn-out  preachers  that  were  on  the  rolls  of 
the  Missouri  Conference  by  name,  it  would 
have  ceased  to  be  a  charitable  use  and  would 
have  become  a  private  trust  It  is  not  neces- 
sary to  intimate  whether,  In  tliat  case,  the 
appointment  of  a  trustee  to  hold  the  legal 
title  would  have  been  necessary,  or  whether 
the  heir  at  law  would  have  been  converted  by 
the  use  Into  a  trustee  of  the  legal  title.  This 
devise,  however,  was  not  a  private  trust  be- 
cause of  its  Indeflniteness  in  this  very  re- 
spect ;  and  for  this  reason  it  falls  within  the 
definition  of  a  public  charity  which  it  Is  the 
duty  of  the  court  by  virtue  of  their  equitable 
jurisdiction  over  that  subject  to  recognize 
and  administer. 

[4]  3.  It  is  hardly  necessary  after  what  we 
have  said  in  the  preceding  paragraph  to  pre- 
sent other  reasons  for  holding,  as  we  do,  that 
the  gift  in  question  here  is  sufficient  In  every 
respect  to  create  a  valid  charitable  use,  for 
the  benefit  of  the  class  which  it  sufficiently 
designates  as  the  "worn-out  preachers"  of  the 
North  Missouri  Conference.  That  this  was  a 
popular  name  for  the  Missouri  Conference 
there  can  be  no  doubt  from  the  evidence ;  and 
were  it  not,  the  word  prefixed  to  the  official 
n^me  is  descriptive  in  its  meaning,  and  af- 
fords in  itself  a  simple  element  of  identifica- 
tion that  takes  nothing  from  the  true  name 
which  succeeds  It,  and  the  class  of  benefici- 
aries to  which  it  refers  is  so  identified  that 
they  may  be  easily  and  definitely  ascertained. 
In  a  careful  study  of  the  appellants'  brief  we 
have  failed  to  find  any  suggestion  in  conflict 
with  the  well-established  rule  that  uncertain- 
ty as  to  persons  is  one  of  the  elements  of  a 
charitable  use  as  distinguished  from  a  per- 
sonal trust  or  any  good  reason  why  the  un- 
certainty in  this  case  is  of  such  a  nature  as 
to  call  for  a  trustee  with  power  of  selection 
to  give  it  validity.  We  therefore  hold  that 
'this  is  a  charitable  use  which  may  be  ad- 
ministered by  the  court  through  its  ovm  tn- 
strumentalities. 
[J]  4.  In  the  view  of  the  matter  which  we 


have  taken  it  is  unnecessary  to  dedde  wtaetb- 
er  the  Board  of  Stewards  of  the  Missouri 
Conference  of  the  Methodist  EJplscopal 
Church,  incorporated  as  such  long  after  the 
death  of  the  testator,. is  a  religious  coipora- 
tlon  within  the  meaning  of  the  Constitution 
or  not  It  was  an  association  of  individuals 
by  that  name  at  the  time  the  will  was  execut- 
ed and  also  at  the  time  the  charitable  use  be- 
came effective ;  and  at  the  time  of  its  incor- 
poration was  in  possession  of  this  land  by  its 
tenant.  Its  act  of  incorporation,  if  void, 
worked*  no  cliange  In  the  capacity  in  which 
its  members,  throu^  the  unincorporated  as- 
sociation, had  been  acting.  They  were  right- 
fully in  possession,  executing  the  trust  under 
the  direction  of  the  court  and  the  plaintiffs 
had  no  beneficial  interest  or  possessory  title. 

This  la  a  plain  suit  in  ejectment  in  which 
no  equitable  relief  was  asked  by  either  party, 
or  granted  by  the  court  Although  the  court 
stated  ite  conclusions  of  fact  as  provided  by 
section  1972,  B.  S.  1909,  they  constituted  no 
part  of  the  Judgment  so  as  to  bind  the  parties 
outside  the  issues  included  in  it  The  quea- 
tiou  of  the  incorporation  of  the  Board  of 
Stewards  is  not  such  an  issa& 

The  Judgment  is  affirmed. 

RAIUuX,  C,  concur; 

PER  CURIAM.  The  feregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  tbe 
court    All,  concur. 


STATE  ex  rel.  SCUI/LIN  et  al.  v.  ROBERT- 
SON et  aL    (No.  18668.) 

(Supreme  Court  of  Missouri,  Division  Mo.  1. 
June  2,  1916.) 

1.  Ckbtiorabi  ^s»67— Review  —  Sttbxissiok 

to  jubt— sufkcienct  of  evidence. 
On  certiorari  to  review  the  judgment  of  the 
Court  of  Appeals  in  remanding  the  cause  after 
reversal  because  of  the  jury's  failure  to  return 
a  verdict  on  separate  counts  alleging  defendant's 
liability  under  the  humanitarian  doctrine,  not- 
withstanding plaintiff's  contributory  negligence, 
the  finding  of  the  appellate  court  tiiat  eTidence 
was  sufficient  to  warrant  a  sabmisBion  of  sudi 
count  to  the  jury,  where  such  count  was  submit- 
ted to  the  jury  by  the  trial  court  will  not  be 
reversed,  where  the  record  does  not  contain  all 
the  evidence. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent  Dig.  §  145;    Dec.  Dig.  «=>57.] 

2.  Appeal  and  Eebob  «=:>1178(2)— Disposi- 
tion AFTKB  REVEBSAL — REMANDINa  CaUSK 
FOB    InSITFTICIENCY     OF    EVIDENCE. 

The  action  of  the  Court  of  Appeals  in  re- 
manding a  cause  after  reversal  tviU  not  be  dis- 
turbed even  though  the  evidence  be  insufficient 
to  support  a  recovery,  where  there  is  a  possi- 
bility that  sufficient  evidence  may  be  adduced  on 
another  trial,  since  the  appellate  court  under 
Rev.  St  1909,  S  20S3,  has  authority  to  remand 
in  such  cases. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  4606-4610;  Dec.  Dig.  «s> 
1178(2).] 


4=>ror  otlter  cum  im  same  topic  and  KEIT-NU  MBBR  In  all  Key-Noinbered  Sisests  and  IndezM* 
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3.  GotntTS  «=>!i07(2}— OnmOBABi  to  Rktisw 

JUDOHZKT  OF  COUBT  OF  APFKALfl— COWIXIOT 
OF  DBCISIORS. 

On  certiorari  to  review  jadgment  of  the 
Gonrt  of  Appeals  on  the  groand  that  its  ded- 
RJon,  refaainr.  to  determine  whether  yerdiet  «n 
one  coDot  is  a  bar  to  action*  on  other  counts 
eoTeriag  the  same  cause  of  action,  is  in  conflict 
irith  dwignated  decisions  of  the  Supreme  Court, 
the  writ  sbonld  b«  qnasbed  where  no  sach  cop- 
flict  in  fact  is  shown. 

[Ed.  Note. — For  other  cases,  see  Conrts,  Dec. 
Diif.  ^=207(2).] 

4.  Appbal  and  Brbob  €=»1178(2)— Disposai- 
OF  Cask  afteb  RkvbbsaI/— Remandino  Cass 
lOB  EiBBOBS  Not  Raised  bt  Oboss-Affkal. 

The  Court  of  Appeals,  in  reversing  a  judg- 
ment, may  under  Rev.  St  1009,  S  2083,  look  into 
the  entire  jecord  and  remand  the  case  if  errors 
appear  therein,  though  such  errors  are  not  rais- 
ed 07  the  respondent  by  crosa-appeal. 

[Ed,  Note. — XV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  4005-4610;  Dec.  Dig.  €=» 
1178(2).] 

5.  JlTDOiaSItT    #=3o81— JUDOMENT    ITPON    ONK 

Gonnr  as  a  Bab  to  Recovert  on  Otheb 

Couins  —  EiFnecT  of  Rktebsai,  of  Such 

Jddomxht. 
While  a  recovery  npon  one  count  is  final 
and  in  bar  of  recovery  upon  other  counts,  a 
reversal  of  the  judgment  on  appeal  removes  the 
bar,  and  on  another  trial  recovery  may  be  allow- 
ed on  a  count  other  than  the  one  on  which  the 
former  judgment  was  had. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  f  1025;    Dec.  Dig.  <8=:>581.] 

OertioraH  on  the  relation  of  John  Scullln 
and  others,  receivers,  against  W.  R.  Robert- 
son and  others,  Judges  of  the  Springfield 
Court  of  Appeals.     Writ  quashed. 

On  the  qoestioQ  of  the  right  of  appellants 
to  complain  of  errors  against  F^gg,  who  did 
not  appeal,  relators  cite  the  following  author- 
ities in  their  brief:  Section  2082,  R.  S.  Mo. 
1900;  Sarwdn  t.  Railroad,  153  Mo.  479,  55 
8.  W.  92 ;  Campbell  v.  Coquard,  93  Mo.  474, 
6  S.  W.  860;  Schmidt  v.  Densmore,  42  Mo. 
225;  St  Lonls  ▼.  LAnigan,  97  Mo.  1.  c.  180, 
10  &  W.  476 ;  Nearen  t.  Bakewell,  110  Mo. 
645,  19  S.  W.  988 ;  Callaway  Co.  v.  Ilender- 
son,  119  Mo.  32,  24  S.  W.  437;  Sutton  t. 
OameroD,  100  Mo.  141,  13  S.  W.  497 ;  Amon- 
ett  T.  Montague,  C3  Mo.  204. 

0.  Lb  Crav«ii8,  of  Neosho,  for  relators. 
Hvbbett  &  Hnbbert,  d  Neosho,  tor  respond- 
ent& 

BLAIB,  J.  Certiorari.  The  record  we  are 
called  npon  to  review  la  that  of  the  Spring- 
field Court  of  Aiweals  on  an  appeal  by  de- 
ffendanta  from  a  judgment  of  the  Newton 
drcnit  court  in  favor  of  David  Fagg  In  an 
action  he  Instltnted  against  relators,  receiv- 
er! of  the  lillssoari  &  North  Arkansas  Rail- 
road Oompany,  to  recover  damages  for  per- 
sonal injuries  and  loss  of  property  sutCered 
when  a  wagon  which  be  was  driving  was 
(trade  by  a  car  propelled  by  a  gasoline  motor 
and  opiated  by  relators'  employes  over  the 
nUroad  of  which  they  had  charge. 

In  that  case  the  petition  Was  in  three 
eoonts,  each  based  npon  the  same  canse  of 


action..  The  first  connt  Uleged  a  failure  to 
sound  crossing  signals.  The  second  was 
based  ujpon  the  humanitarian  doctrine.  The 
third  alleged  a  failure  to  provide  a  proper 
crossing.  Demurrers  to  the  evidenoe  under 
each  count  were  offered  by  appellants,  but 
were  overruled,  and  the  trial  court  submitted 
the  case  to  the  jury  upon  all  three  counts. 
There  was  a  verdict  for  $200  for  plaintiff, 
Fagg,  on  the  first  count,  but  the  jury  made 
no  express  finding  upon  the  second  and  third 
counts.  Judgment  was  entered  on.  the  ver- 
dict, and  defendants,  these  relators,  ap- 
pealed. The  Springfield  Court  of  Appeals 
heard  the  cause,  and  held  there  was  evidence 
tending  to  support  the  charge  in  the  first 
count  of  the  petition  that  no  crossing  sig- 
nals were  given,  but  also  held  plaintiff's  evi- 
dence, as  a  matter  of  law,  convicted  lAm  of 
contributory  negligence  barring  recovery  un- 
der the  first  count  So  holding,  the  Court 
of  Appeals  reversed  the  judgment  on  the  first 
count  It  also  expressed  the  opinion  there 
was  no  substantial  evidence  tending  to 
prove  the  allegations  of  the  third  count 
Having  reached  these  conclusions,  it  took 
up  the  question  whether  the  cause  should  be 
simply  reversed,  or  reversed  and  remanded. 
It  found  tliat  plaintiff  had  so  pres«ited  his 
case  in  the  trial  court  as  to  call  for  a  find- 
ing on  each  count,  that  defendants  had  in- 
duced the  trial  court  to  give  an  obviously  .er- 
roneous instruction  on  the  second  count 
involving  the  humanitarian  doctrine,  and 
that  "It  may  have  been  this  erroneous  In- 
struction on  plaintiff's  second  connt  that 
caused  the  jury  to  fall  to  make  a  finding  for 
the  plaintiff  on  such  connt"  It  then  con- 
cluded the  opinion  thus: 

"Whatever  may  he  the  effect  of  the  failure  of 
the  jury  to  make  a  finding  on  the  second  and 
third  counts  of  the  petition  in  the  verdict,  it 
would  be  no  bar  until  a  judgment  was  rendered 
in  defendants'  favor  on  such  returned  verdict; 
and  no  question  is  before  us  an  the  verdict  re- 
turned so  far  as  the  second  and  third  counts 
are  concerned,  because  no  judgment  was  entered 
thereon  as  to  such  counts.  Besides,  the  ques- 
tion as  to  what  order  shall  be  made  in  case  of 
reversal  is  not  briefed  by  the  attorneys.  In  view 
of  the  error  in  the  instruction  on  the  humani- 
tarian doctrine,  we  will  not  decide  whether  the 
failure  of  the  jury  to  make  a  specific  finding 
on  the  second  count  is"  such  a  bar  as  to  deny 
plaintiff  the  right  to  a  trial  on  such  issue.  The 
judgment  appealed  from  is  reversed,  and  the 
cause  remanded." 

The  application  for  our  writ  complains 
that  the  Court  of  Appeals  failed  to  follow 
certain  decisions  of  this  court  in  that  It  con- 
sidered errors  against  the  nonappealing 
plaintiff,  Fagg,  i  e.,  the  erroneous  instruc- 
tion upon  the  second  count,  that  it  implied- 
ly at  least  Iield  the  evidence  suflldeut  to 
take  the  .case  to  the  Jury  on  the  humanita- 
rian doctrine  under  the  second  count,  despite 
the  fact  that  such  evidence,  relators  contend, 
was  clearly  insuflScieut  under  dted  decisions 
of  this  court,  and  that  it  Ignored  numerous 
decisions  dted  which  are  said  to  hold  that 
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a  verdict  on  one  of  aeverel  counts  of  a  pe- 
tition, such  a«  tbat  In  this  case,  the  seTeral 
counts  merely  making  different  statements 
of  the  sariie  cause  of  action,  Is  a  complete 
and  final  bar  to  those  counts  upon  which 
there  was  no  express  finding,  the  effect  of 
which  plaintiff  could  have  removed  only  by 
successfully  prosecuting  an  appeal  therefrom. 

[1]  1.  So  far  as  concerns  the  contention 
the  evidence  is  Insufficient  to  support  the  sec- 
ond count  and  make  out  a  case  under  the  hu- 
manitarian doctrine,  we  need  not  discuss 
the  cases  cited  by  relators,  since  there  are 
answers  to  their  contention  not  depending 
thereon:  First,  the  trial  court  sent  the  case 
to  the  Jury  on  the  humanitarian  doctrine, 
and  then  the  Court  of  Appeals  impliedly 
held  the  evidence  sufficient  to  Justify  that 
action.  Those  courts  had  the  entire  evi- 
dence before  them  and  passed  upon  the  ques- 
tion in  view  of  It  alL  We  have  before  us  in 
this  case  only  such  facts  as  One  Court  of  Ap- 
peals thought  necessary  to  state  in  connec- 
tion with  the  Questions  arising  under  the 
first  count  as  to  the  failure  to  sound  cross- 
ing signals  and  Fagg's  contributory  negll- 
genca  In  view  of  the  fact  the  Court  of  Ap- 
peals thought  fit  to  remand  the  cause  on  the 
second  count,  we  cannot  presume  the  evi- 
dence was  insufficient  to  Justify  sndi  action, 
nor,  to  overthrow  that  ruling,  can  we  pre- 
BUQie  the  court  set  out,  in  considering  the 
question  presented  under  the  first  count,  all 
the  evidence  in  the  case  applicable  to  the 
question  whether  the  evidence  supported  the 
second  count  Presumptions  run  in  support 
of  the  action  of  the  Court  of  Appeals  in 
such  circumstances.  Second,  even  if  we  could 
conclude  the  court  attempted  to  state  all  the 
evidence  in  the  case,  and  that,  as  contended, 
it  was  insufficient  to  support  the  second 
count,  yet  the  Court  of  Appeals,  with  the 
whole  record  before  it,  may  have  rightly 
concluded  that  it  appeared  therefrom  that  on 
a  retrial  Fagg  might  be  able  to  adduce  addi- 
tional evidence  which  would  entitle  him  to  go 
to  the  Jury  upon  the  humanitarian  doctrine 
under  the  second  count.  In  such  circum- 
stances It  is  the  settled  practice  of  this  court 
to  remand  causes  for  retrial  even  when  wo 
hold  the  evidence  In  the  record  insuificlent  to 
make  a  case.  This  is  true  even  in  criminal 
cases.  No  case  holding  the  contrary  is  dted. 
We  cannot  hold  our  brethren  of  the  Court 
of  Appeals  in  error  for  ruling  as  we  ourselves 
habitually  rule. 

[2]  2.  The  next  and  most  Important  con- 
tention is  that  the  Court  of  Appeals  had  no 
power  to  remand  the  case  because,  it  is  in- 
sisted, the  verdict  upon  the  first  count  be- 
came an  immediate  and  final  bar  to  any  right 
to  proceed  upon  other  counts. 

(a)  In  the  first  place,  the  remanding  of  the 
cause  might  be  sustained  upon  a  theory  ad- 
verted to  in  the  preceding  paragraph ;  i.  e., 
that  the  Court  of  Appeals  deemed  it  right  In 
the  exercise  of  Its  power  in  the  premises  (sec- 
tion 2083,  B.  &  1900)  to  send  tbs  case  back 


for  retrial  up<»  the  first  count  on  the  belief 
that  the  record  Indicated  odier  evidence 
might  be  adduced  imder  that  count  The 
opinion  of  the  Court  of  Appeals  does  not, 
however,  give  this  aa  its  reason  for  the  or- 
der remanding  the  cause. 

[3]  (b)  Another  ground  upon  which  the  or- 
der mentioned  can  be  sustained  is  that  the 
Court  of  Appeals  expressly  refused  to  dedde 
whether  the  verdict  upon  the  first  count  is  a 
final  and  complete  bar  to  the  action  upon  the 
second  and  third  counts,  thus  leaving  the 
question  open  and  remanding  it  with  the 
cause  to  the  trial  court  That  ruling  is 
clearly  not  in  conflict  with  any  of  the  de- 
cisions of  this  court  cited  by  relators  which 
are  said  to  hold  such  bar  final  upon  the  ren- 
dition of  a  verdict  on  one  count  of  a  petition 
containing  several  counts  covering  the  same 
cause  of  action.  Since  conflict  with  desig- 
nated decisions  is  the  sole  ground  on  which 
we  are  asked  to  quash  the  record  of  the 
Court  of  Appeals,  and  as  on  the  theory  stat- 
ed there  Is  no  such  conflict  our  writ  should 
be  quashed  on  that  ground. 

[4]  (c)  It  may  be  conceded  that  Fagg,  not 
having  appealed,  could  not  complain  of  the 
error  in  the  Instruction  to  which  the  Court 
of  Appeals  refers  in  Its  opinion.  Scott  v. 
Ferguson,  235  Mo.  576,  ISO  S.  W,  102.  The 
question  is,  however,  not  what  Fagg  could 
do,  but  whether  the  Court  of  Appeals  in  re- 
manding the  cause  ran  counter  to  the  deci- 
sions of  this  court  upon  which  relators  rely 
to  convict  that  court  of  getting  outside  the 
law  applicable  to  that  question.  Relators 
cite  numerous  decisions  (see  briefs)  in  which 
this  court  and  the  Courts  of  Appeals  have 
refused  to  consider  complaints  of  errors  com- 
njltted  against  the  party  who  succeeded  in 
the  trial  court  In  none  of  these  cases  cited 
by  relators  was  the  question  presented  which 
is  now  urged.  In  none  of  them,  so  far  as 
our  examination  has  gone,  did  this  court  hold 
that,  upon  the  question  whether  it  would 
reverse  the  Judgment  outright  or  would  re- 
verse it  and  remand  the  cause,  it  might  not 
consider  everytUng  the  record  showed.  The 
question  was  decided  the  other  way  in  Turn- 
er V.  Anderson,  236  Mo.  loc.  dt  542,  139  S. 
W.  180,  et  seq.  In  that  case,  a  will  contest 
the  petition  set  up  two  grounds  for  setting 
aside  the  will  involved — testamentary  inca- 
pacity and  undue  influence.  In  tbat  case  i 
the  trial  court,  of  Its  ovm  motion,  had  taken 
from  the  Jury  the  question  of  testamentary 
incapacity,  and  then  submitted  the  case  to  ' 
the  Jury  on  the  issue  as  to  undue  influence. 
On  appeal  by  the  proponents  only  this  court  j 
held  there  was  no  evidence  of  undue  in- 
fluence, but  that  the  record  did  contain  sub- 
stantial evidence  tending  to  prove  testamen-  i 
tary  incapacity.  It  then  reversed  the  Judg- 
ment entered  upon  the  verdict  against  the 
wUl,  on  the  issue  of  undue  influence,  and  r^ 
manded  the  cause  for  trial  on  the  istnie 
to  testamentary  Incapacity,  despite  the  fact   , 
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tbat  contestants  bad  not  appealed.  In  fact, 
it  was  held  conteetants  could  not  have  ap- 
pealed, not  being  aggrleyed  by  any  Judgment 
The  court  said: 

"At  we  bare  dctermiiied  that  the  jadgment 
etiinot  stand  on  the  isaue  of  undae  influence 
found  in  favor  of  contestant,  we  are  confronted 
witli  the  question  whether  we  will  reverse  and 
remand  the  case  generally  or  reverse  and  remand 
with  directions  to  probate  the  will.  Sometimea 
we  hare  done  the  latter.  McFadin  y.  Catron,  138 
Mo.  loc.  cit.  227  [38  S.  W.  932,  39  S.  W.  771], 
Story  V.  Story,  188  Mo.  loc.  cit.  129  [86  S.  W. 
225),  and  Hamon  t.  Hamon,  180  Mo.  loc  dt.  702 
[79  S.  W.  4221,  are  aamples  of  guch  disposition 
of  cases.  In  Bradford  v.  Blossom,  207  Mo.  loc. 
cit.  234  [105  8.  W.  289],  we  reversed  a  judg- 
ment establishing  a  will,  and  gave  directions  to 
enter  one  rejecting  the  will.  It  is  not  worth 
vhile  to  discuss  the  questions  whether  there  is 
anything  so  peculiar  about  a  will  case  that  appel- 
late courts  refer  to  those  peculiarities  as  grounds 
for  ao  adjusting  their  judgments  and  man- 
dates as  to  attain  the  ends  of  justice,  or  whether 
the  practice  in  that  behalf  is  referable  alone  to 
statutes  regulating  the  disposition  of  cases  on 
appeal.  It  is  sufficient  to  refer  to  the  practice 
and  let  it  stand  as  its  own  reason.  It  is  also 
settled  practice  to  reverse  and  remand  for  a  new 
trial  generally  where  that  course  meets  the  ends 
of  refined  justice.  The  statute  says  (R.  S.  1900, 
i  20)s3)  that  we  shall  award  a  new  trial,  reverse 
or  affirm  the  decision  of  the  circuit  court,  or  give 
lucb  judgment  as  such  court  ought  to  have  given 
as  to  us  shall  seem  agreeable  to  the  law.  The 
practice  under  that  statute  has  been  flexible 
enough  to  permit  the  award  of  a  new  trial  on  the 
whole  case,  or  on  a  certain  issue,  or  to  retry 
bj  eliminating  pointed  out  errors,  or  to  retry 
ra  a  certain  theory  of  the  law,  or  by  including 
or  excluding  certain  evidence.  Donnell  v. 
Wright,  190  Mo.  loc.  cit.  317  [07  S.  W.  928]. 

"In  this  case  contestant  took  no  appeaL  He 
was  not  'aggrieved  by  the  judgment  of  any  dr- 
euit  court  m  any  civil  cause^  (R.  S.  l909,  J 
20it3),  and  therefore  could  not  appeaL  He  was 
not  entitled  to  a  bill  of  exceptions  to  be  brought 
here  for  review.  If  he  had  taken  his  exceptions 
md  had  them  preserved  in  a  bill,  that  bill  would 
have  Iain  below  on  the  appeal  of  proponents. 
Patterson  v.  Patterson,  200_Mo.  loc.  dt  342  [98 
B.  W.  613]  et  seq.  In  such  condition  of  things. 
If  we  refuse  to  consider  the  testimony  on  testa- 
nentary  incapacity,  our  refusal  would  amount  to 
ine  of  two  things,  viz.:  Thereby  we  would:  (1) 
Indirectly  (wiUy-nilly)  sustain  uie  ruling  taking 
that  issue  from  the  jury  whether  we  were  of 
»pinion  it  was  right  or  wrong ;  (2)  or  (if  we 
»oclude  it  was  wrong)  we  would  turn  contest- 
int  out  of  court  without  a  just  determination  of 
iat  issue — a  theory  palpably  abhorrent  to  refin- 
!d  justice.  In  this  case  we  are  relieved  from 
ill  embarrassment  by  the  fact  that  appellants 
lecessarily  brought  the  testimony  relating  to 
ieftamentary  incapacity  to  this  court  for  our 
nnsideration.  It  was  an  essential  element  in 
lie  determination  of  the  question  of  undue  in- 
hience." 

This  dedsion  is  enifllciently  in  point,  and 
t  was  Id  accordance  with  the  principle  it 
innooncea  that  the  Court  of  Appeals,  after 
tetertnlnlng  to  reverse  the  judgment  In 
ilagg's  case,  looked  into  the  whole  record  to 
letemilne  whether  It  should  stop  with  a 
Here  reversal  or  should  remand  the  cause. 
^Tiat  Is  said  about  the  entire  evidence  be- 
ng  before  the  court  In  that  case,  and  thus 
ellering  us  from  embarrassment,  does  not 
ollltate  aga'lnst  the  application  of  the  rule 
0  this  case.  In  this  case  the  Court  of  Ap- 
leala  had  all  the  erldenoe  before  It    It  had 


the  Instructions  before  It  It  was  In  the 
situation  this  court  was  in  In  Turner  r.  An- 
derson, supra.  The  fact  the  whole  evidence 
is  not  before  ««  does  not  affect  the  matter 
Bare  that  dt  Justifies  us  In  presuming  the 
record  before  the  Court  of  Appeals  Justified 
whatever  action  It  took  In  so  far  as  evidence, 
rulings  on  Instructions,  etc.,  could  Justify  it 

[I]  (d)  It  Is  urged,  however,  that  the  ac- 
tion of  the  Court  of  Appeals  Is  In  conflict 
with  those  cases  which  hold  a  defendant  can 
be  held  to  but  one  Uabllity,  and  that,  In  an 
action  on  a  petition  containing  several  counts 
stating  the  same  cause  of  action  different 
ways  to  meet  the  course  the  evidence  may 
take,  a  recovery  on  one  of  such  counts  Is  a 
bar  to  Judgment  on  any  other  such  counts. 
Boeger  v.  Langenberg,  97  Mo.  loc.  cit  397, 
11  S.  W.  223,  10  Am.  St.  Rep.  322.  ThU 
case  makes  a  careful  statement  of  the  doc- 
trine. It  Is  supported  by  many  decisions,  as 
the  briefs  show.  It  Is  said  in  some  of  the 
cases  cited  by  relators  that  the  finding  upon 
one  count  In  such  a  case  Is  "a  bar  to  any 
further  recovery  on  any  count  In  the  peti- 
tion," or  that  there  "is  an  Implied  finding 
against  plalntUF'  on  all  counts  In  such  a 
case  except  that  upon  which  the  Jury  based 
Its  verdict  Hoyle  v.  Farqubarson,  80  Mo. 
loc.  dt  378 ;  Owens  v.  Railway,  58  Mo.  loc.  dt. 
394.  Relators  base  their  contention  upon  the 
Idea  that  the  Jury's  silence  upon  the  second 
and  third  counts  was  an  Implied  finding 
against  plaintiff  thereon  which  survives  even 
the  reversal  and  destruction  of  the  express 
finding  from  which  It  was  implied,  and  bars 
forever  any  further  proceeding  on  the  counts 
Ignored  by  the  verdict  We  think  the  Implied 
finding  falls  with  the  actual  finding  or  ver- 
dict which  was  Its  foundation.  While  a  ver- 
dict upon  one  count  In  a  case  of  this  kind 
stands  It  Is  well  enough,  only  a  single  re- 
covery for  a  single  Injury  being  permissible, 
to  say  that  it  bars  the  remaining  counts 
grounded  upon  the  same  claim ;  but  when 
that  verdict  no  longer  exists,  having  been 
reversed,  bow  can  It  give  rise  to  either  Im- 
plication or  bar?  That  plaiutiCf  did  not  ap- 
peal Is  no  answer.  He  could  not  appeal- 
There  was  no  Judgment  against  blm.  Turn- 
er V.  Anderson,  supra.  Further,  when  de- 
fendants appealed  from  the  verdict  on  the 
first  count,  they  took  to  the  appellate  court 
the  whole  verdict,  dmpUcatlons  and  all.  The 
decisions  relied  on  by  relators  do  not,  when 
properly  understood  and  read  In  connection 
with  the  facts  upon  which  they  depend,  pre- 
sent a  contrary  view.  The  case  of  Hamon 
V.  Hamon,  180  Mo.  702,  79  8.  W.  422,  was 
before  the  court  in  Turner  v.  Anderson,  su- 
pra, and  was  not  regarded  as  calling  for  a 
conclusion  different  from  that  reached.  Fur- 
ther, the  facts  in  the  record  in  the  Hamon 
Case  are  not  shown  to  have  made  a  prima 
fade  case  on  the  question  of  undue  Influ- 
ence. 

For  these  reasons,  our  writ  Is  quashed. 
All  concur;    BOND,  J.,  in  result  only. 
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BROSS  et  aL  ▼.  ROGERS  et  aL    (No.  17886.) 

(Supreme  Oart  of  Missouri,  Division  No.  1. 

June  2,  191&) 

1.  Oancbixation   or  Inbtbuuentb  <Ss347  <— 

FrADD — SUFFICIENOT  OF  EVIDENCS. 

In  suit  to  cancel  a  deed  on  the  ^ound  that 
it  was  procured  by  deceit  and  conspuracy  to  de- 
fraud, evidence  held  Insufficient  to  show  any 
fraudulent  knowledge  or  connection  of  a  defend- 
ant with  an  antecedent  trade  between  a  plain- 
tiff and  a  Kansas  corporation. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  U  102,  103;  Dec 
Dig.  «=.47.] 

2.  Evidence  i3=5317(2)— Hearsay. 

In  suit  to  cancel  a  deed  as  procured  by  de- 
ceit and  conspiracy,  testimony  of  plaintiff  that 
he  heard  it  affirmed  by  a  neighbor  that  a  de- 
fendant was  a  "party  to  a  fraud  to  beat  him  out 
of  his  land"  was  incompetent  as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  1176,  11»2;   Dec  Dig.  «=>317(2).j 

3.  Cancellation  or  Instbvments  €=947— Db- 

OBEE  OF  PBOOF. 

In  a  suit  in  equity  to  cancel  a  deed  or  other 
solemn  instrument,  whether  by  the  establish- 
ment of  a  trust,  the  showing  of  fraud  and  de- 
ceit in  procuring  the  deed,  or  any  other  impeach- 
ing method,  the  proof  to  justify  such  action  on 
the  part  of  the  court  must  be  so  clear,  convinc- 
ing, and  complete  as  to  exclude  any  reasonable 
doubt  In  the  chancellor's  mind. 

[Ed.  Note. — EV>r  other  caaes,  see  Cancellation 
of  Instruments,  Cent  Dig.  $g  102,  103;  Dec 
Dig.  <8=>47.] 

4.  Deeds  iS=>211(3)— Deceit  and  Cors^ibaot 
—Sufficiency  of  Evidence. 

In  suit  to  cancel  a  deed  on  the  ground  that 
it  was  procured  by  deceit  and  conspiracy  to  de- 
fraud, evidence  of  deceit  and  conspiracy  on  the 
part  of  a  defendant  held  insufficient  to  satisfy 
the  legal  requirement  of  clear,  convincing,  and 
complete  proof. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  a  644,  645 ;   Dec  Dig.  «=>211(3).] 

5.  Deeds  ®=>196<2)— Deceit  and  Conbpibacy 
— BuBDEN  OF  Proof. 

In  suit  to  cancel  a  deed  on  the  ground  that 
it  was  procured  by  deceit  and  conspiracy,  the 
harden  of  adducing  clear,  convincing,  and  com- 
plete evidence  of  such  deceit  and  conspiracy 
rests  on  plaintiff. 

TEA.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  640;  Dec  Dig.  «=al96(2).] 

Appeal  from  Circuit  (3ourt,  Marion  Coun- 
ty ;    WilUam  T.  Ragland,  Judge. 

Siilt  by  Edward  J.  Bross  and  others  against 
John  J.  Rogers  and  others.  From  a  decree 
dismissing  the  petition,  plaintifTs  appeal.  Af- 
firmed. 

Jas.  A,  Kemper,  of  Warrensburg,  for  ap- 
pellants. R.  S.  McClintic,  of  Monroe  City, 
and  Humphrey  &  Gose,  of  Shelbina,  for  re- 
spondent Rogers. 

BOND,  J.  I.  This  Is  a  suit  In  equity  to 
set  aside  and  cancel  a  deed  to  ICO  acres  of 
land,  executed  by  plaintiffs  to  defendant  Rog- 
ers; plaintifTs  alleging  that  it  was  procured 
by  deceit  and  conspiracy  to  defraud  upon  the 
part  of  Rogers  and  his  codefendants. 

The  material  facts  are  these:  PlaintiiTB 
owned  a  farm  of  160  acres  in  Marion  county. 
Mo.,  which  they  agreed  to  trade  for  640  acres 


of  land  in  Kansas,  giving  $800  boot  During 
the  negotiations  the'  owner  of  the  Kansas 
land  offered  the  Missouri  land,  which  plain- 
tiffs had  agreed  to  ezctiange,  to  defendant 
Rogers  for  $70  an  acre.  Rogers  declined  to 
consider  It  at  that  price.  Bross  had  also 
agreed  to  assist  in  finding  a  purchaser  for 
his  farm  to  aid  the  Kansas  people  In  dispos- 
ing of  It.  The  highest  offer  any  of  them 
obtained  for  it  was  $50  an  acre.  Later  Pur- 
nell,  one  of  the  defendants,  again  approached 
Rogers,  who  again  refused  to  purchase  at 
$70  an  acre,  but  made  a  counter  proposition 
of  $52.50.  This  offer  was  accepted,  and  ar- 
rangements were  made  for  the  parties  to 
meet  at  Palmyra  with  their  representatives 
and  close  the  two  deals.  At  this  time  a  deed 
was  made  to  plaintiffs  conveying  the  Kansas 
land,  and  plaintiffs  executed  their  deed  direct 
to  Rogers.  To  consummate  this  deal,  which 
was  to  be  entirely  In  cash,  Rogers  borrowed 
$8,400,  from  his  attorney  McClintock,  giving 
him  a  deed  of  trust  on  the  Bross  farm  for 
$4,500  and  another  deed  of  trust  for  $3,900 
on  other  lands  he  owned. 

At  the  hearing  In  the  circuit  court  the  pe- 
tition was  dismissed  and  judgment  given  for 
defendants,  from  which  plaintiffs  perfected 
an  appeal  to  this  court  The  decisive  ques- 
tion presented  here  is  whether  or  no  the  de- 
fendant Rogers  was  a  party  to  the  fraud  and 
conspiracy  alleged  to  have  been  practiced  In 
the  obtention  of  the  deed. 

II.  In  considering  the  question  of  the  in- 
nocency  of  the  purchase  by  defendant  Rog- 
ers, we  shall  assume,  for  the  argument,  that 
the  trade  between  plaintiffs  and  the  other 
defendants  was  induced  by  fraud,  inlsr^re- 
sentation,  and  deceit  upon  the  part  of  the 
persons  acting  for  the  Kansas  corporation 
which  held  the  title  to  the  land  conveyed  to 
plaintiffs,  and  then  determine,  seriatim,  the 
validity  of  the  several  points  relied  on  to 
prove  that  defendant  Rogers  was  cognizant 
of  or  a  party  to  the  fraud  of  his  codefend- 
ants. 

[1]  The  first  circumstance  adverted  to  is 
that  Purnell,  the  active  agent  of  the  Kansas 
owner  in  bringing  about  the  exchange,  bad 
married  a  cousin  of  the  deceased  wife  of 
Rogers  and  was  presumably  on  social  terms 
with  him.  It  is  too  much  to  say  that  such  a 
connection  was  sufficient  to  support  an  in- 
ference of  fraudulent  conspiracy  between 
Rogers  and  FurnelL  G?faere  la  not  a  shadow 
of  testimony  that  Rogers  had  any  part  or 
lot  in  the  scheme  of  Pomell  to  induce  the 
appellant  Bross  to  go  to  Kansas  and  Inspect 
the  lands  conveyed  to  him.  Nor  Is  there  any 
evidence  that  Rogers  knew  anything  of  the 
terms  of  the  trade  between  Bross  and  the 
Kansas  corporation  until  It  had  been  reduced 
to  writing  and  nothing  was  left  to  be  done 
except  the  execution  of  mutual  deeds;  for 
it  is  at  this  stage  that  Rogers  came  upon  the 
scene,  and  then  only  as  a  purchaser  from    )\(> 


0s>For  other  ease*  aee  same  topic  and  KST-NUMBBS  In  all  Ker-Nufflbered  Dlgasts  and  ladaxei 


Mo.) 


CX>RIiX8S  ▼.  BAXHBRTON 


I 


the  Kansas  ewporatlaa.  HaTtatg  tliiiB  gotten 
tiUe,  he  gave  antborlty  to  Purnell  to  sell  the 
land,  wltbln  a  limited  time,,  at  a  small  ad- 
vance on  what  he  had  paid  for  It,  and  he 
also  employed  an  Illinois  agent  to  Bell  the 
land,  throng  whom  It  was  afterwards  sold 
to  a  resident  of  that  state.  No  part  of  the 
commission  for  this  sale  was  paid  to  Pnr- 
nell.  since  the  authority  given  to  him  lapsed 
vritfaoat  his  procuring  a  purchaser. 

We  see  no  evidence  in  any  of  these  transac- 
tions of  any  fraudulent  knowledge  or  con- 
nection of  Rogers  with  the  antecedent  trade 
between  appellant  Bross  and  the  Kansas  cor- 
poration. 

[2-4]  III.  It  Is  next  Insisted  that  Rogers' 
partidpancy  Is  inferable  from  the  testimony 
of  Bross  that  he  had  heard  it  affirmed  by  a 
neighbor,  Mr.  Mclntire,  who  originally  got 
him  Into  negotiations  with  Purnell,  that 
Sogers  was  a  "party  to  a  fraud  to  beat  him 
out  of  his  land."  This  statement.  If  not  In- 
(■ompetent  as  hearsay,  would  have  been  un- 
satisfactory for  the  reason  that  It  was  de- 
nied by  the  alleged  maker;  and  the  same 
may  be  said  of  the  testimony  of  appellant 
that  Purnell  told  him  that  he  bad  a  con- 
tract with  Rogers  to  divide  all  they  got  over 
and  above  what  Rogers  paid.  That  contract 
Is  in  writing  and  In  evidence  and  only  gave 
PurneU  authority  to  sell  at  fixed  prices  be- 
tween certain  dates,  and  to  have  as  compen- 
sation whatever  he  might  get  over  the 
amounts  limited.  This  contract  shows  no 
'Jther  rights  of  the  parties  to  divide  the  sur- 
plus of  a  sale  over  the  purchase  price. 

Neither  did  the  statement  of  appellant  that 
Purnell  told  him  Rogers  was  "a  holding  par- 
ty" alTord  proof  of  fraud  on  his  part.  This 
statement  was  denied  by  several  witnesses, 
nod  the  attendant  circumstances  conclusively 
Ebow  that  he  was  not  a  holding  party  for 
the  other  defendants,  or  for  their  principal, 
the  Kansas  corporation.  He  bought  this 
land  with  $8,400  cash,  which  he  lx>rrowed 
ind  secured  by  a  mortgage  on  It  and  other 
ands  owned  by  himself.  This  money  was 
•aid  out  by  respondent  according  to  the  di- 
rection of  his  vendor,  the  Kansas  corpora- 
ion.  The  land  so  acquired  was  sold  by  Rog- 
rs  through  an  Illinois  agent,  and  no  part 
if  the  proceeds  was  shown  to  have  been  paid 

0  the  Kansas  corporation,  or  to  Purnell,  or 
iny  other  of  Its  agents. 

It  is  impossible  to  view  the  circumstances 
minted  out  by  appellant,  as  carrying  the 
iroof-power  prescribed  by  law  to  set  aside 

1  deed  or  other  solemn  instrument  In  equity. 
n  such  circumstances,  whatever  the  specific 
pounds,  whether  the  establishment  of  a  trust 
ir  the  showing  of  fraud  and  deceit  in  the 
rrocurlng  of  a  deed,  or  any  other  impeaching 
Bethod,  the  rule  ds,  without  exception,  that 
be  proof  to  Justify  such  action  on  the  part 
if  the  court  must  be  so  clear,  convincing, 
ind  complete  as  to  exclude  any  reasonable 


doubt'  In  the  mind  of  the  chancellor.  Ill*: 
feeble  Inference  arising  from  a  distant  t«- 
lattonship  by  marrlaie  and'  statements  am- 
biguous in  Import  and  resting  purely  on  hear-; 
say  do  not  meet  the  demands  of  the  law, 
which  requires  the  fraud  herein  alleged  to' 
be  shown  by  proof  of  the  above  character 
and  strength. 

[J]  The  burden  of  adducing  evidence  of 
that  degree  and  cogency  rested  upon  appel- 
lants.  It  has  not  been  discharged  in  this 
case. 

Hence  the  decree  of  the  learned  trial  judge 
dismissing  the  petition  Is  affirmed.    All  con- 


CORLESS  V.  EATHERTON  et  al 

(No.  16810.) 

(Supreme  Court  of  Missoari,   Division   No.   1. 

June  2,  1918.) 

Easements  i8=36(3)— Evidence  to  Aid  Con- 
sTBucnow — Intention  of  Testator. 
'Where  a  private  road  ran  from  testator's 
residence  across  three  adjoining  tracts  to  a 
county  road,  evidence  held  to  show  intention  of 
testator  to  reserve  such  road  from  a  residuary 
devise  of  the  tract  nearest  the  county  road. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §{  77,  78,  88,  93;  Dec  Dig.  «=» 
36(3).] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; G.  A.  Wurdeman,  Judge. 

Suit  for  injunction  by  John  C  Corless 
against  James  'W.  Eatherton  and  another. 
From  a  decree  for  defendants,  plaintUC 
appeals.    Affirmed. 

On  Deceml>er  12,  1910,  plaintiff  commenced 
In  the  circuit  court  aforesaid  a  suit  by  in- 
junction against  the  above-named  defendants 
to  restrain  them  from  cutting  a  wire  fence 
on  plaintiff's  land  where  it  crosses  a  private 
roadway  running  through  the  northwest  por- 
tion of  plaintiff's  70  acres  in  a  southwesterly 
direction  through  the  50  acres  of  said  James 
W.  Eatherton;  thence  southwest  through 
the  west  70  acres  purchased  by  plaintiff  and 
sold  to  his  father.  A  plat  appears  between 
pages  2  and  3  of  respondents'  brief  which 
shows  the  location  of  the  lands,  residences, 
roads,  etc.,  and  is  herewith  made  a  part  of 
this  statement. 

Evidence.  On  February  13,  1901,  James  R. 
Eatherton  was  the  owner  in  fee  simple  of  the 
two  70-acre  tracts  and  the  50-acre  tract  of 
land  shown  by  the  plat  aforesaid.  On  the 
date  last  mentioned  said  James  R.  Ekktberton 
executed  in  due  form  his  last  will  and  testa- 
ment, and  left  all  his  real  and  personal  prop- 
erty to  his  wife,  Martha  Eatherton,  for  life, 
with  remainder  to  his  children.  Paragraph  3 
of  said  will  devised  to  said  James  W.  Eath- 
erton the  50  acres  aforesaid,  and  after  de- 
scribing same  concludes  as  follows: 

"To  have  and  to  hold  the  same  to  him  the  said 
James  Vf.  Eatherton  and  to  his  heirs  and  as- 
signs forever,  providing  that  be  or  they  most 
keep  open  my  private  road  running  over  said  50 
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acres,  from  toy  dwelling  to  the  said  Wild  Hone 
Greek  road." 

Paragrapb  6  of  said  will  reeds  aa  fol- 
lows: 

"After  the  decease  of  my  said  beloved  wife  all 
the  balance  of  my  land  as  well  as  all  personal 
property  which  my  said  wife  may  leave,  is  to 
be  divided  in  equal  shares  among  all  my  chil- 
dren, to  wit:  One  share  to  my  son  Alexander 
Batherton,  one  share  to  my  son  George  Katber- 
ton,  one  share  to  my  son  Charles  Eatherton,  one 
share  to  my  son  John  B.  Eatherton,  one  share 
to  my  son  James  W.  Eatherton,  one  share  to 
my  daughter  Frances  Orr,  one  share  to  my 
daughter  Txirena  Orr,  and  one  share  to  my 
daughter  Emma  Corless." 

Said  James  R.  Eatherton  died  on  tbe  28tb 
day  of  April,  1901,  and  the  will  aforesaid 
was  duly  probated,  etc. 

On  February  9,  1903,  said  George  Bather- 
ton,  James  W.  Eatherton,  and  the  other 
children  and  heirs  at  law  of  said  James  R. 
Eatherton,  except  plaintlfTs  wife,  entered 
into  a  written  contract  with  plaintiff  for 
the  sale  of  the  two  70-acre  tracts  shown  upon 
the  plat  aforesaid  for  the  sum  of  $3,500. 
Said  contract  contains  the  following  recita- 
tion: 

"We  agree  to  convey  to  him  all  onr  right, 
title,  and  interest  to  said  land  devised  to  ns  in 
said  last  will  and  testament,  in  the  fiftli  clause 
thereof,  by  a  sufficient  deed  or  deeds." 

Nothing  was  said  In  this  contract  about 
the  private  road  mentioned  in  the  third  par- 
agraph of  said  will. 

Afterwards,  on  the  17th  of  September, 
1903,  said  George  Eatherton,  James  W.  Bath- 
erton and  the  other  heirs  at  law  and  children 
of  said  testator,  except  plaintiff's  wife,  con- 
veyed to  plaintiff,  by  warranty  deed,  the  two 
70-acre  tracts  aforesaid  for  tbe  considera 
tion  of  13,500.  The  above  deed,  following 
tbe  description  of  said  land,  recites  that: 

"Said  two  tracts  of  land  being  devised  to  us 
In  the  fifth  clause  of  the  last  will  and  testa- 
ment of  our  father,  James  R.  Eatherton.  deceas- 
ed, which  last  will  is  duly  probated  in  the  pro- 
bate court  of  St  Louis  county,  and  is  recorded 
in  Book  137  at  page  341  in  the  recorder's  office 
of  said  county." 

Said  deed  contains  the  nsual  covenants  of 
a  warranty  deed,  and  after  which  concludes 
as   follows: 

"Excepting  one-eighth  part  of  said  described 
land,  which  is  owned  by  Mrs.  Emma  Corless, 
and  taxes  for  1903,  and  thereafter." 

The  above  conveyance  contains  no  recital 
In  respect  to  the  private  road  in  controversy. 
Nothing  was  said  by  the  beirs  aforesaid  or 
the  plaintiff,  about  said  private  road  when 
the  contract  and  conveyance  were  executed. 
We  gather  from  tbe  testimony  of  defendants 
and  the  other  heirs  that  nothing  was  said 
by  them  in  regard  to  tbe  private  road  in 
controversy,  for  the  reason  that  they  under- 
stood the  road  was  reserved  by  the  will,  and 
tbat  they  had  no  right  to  convey  the  same. 
This  private  road  constituted  tbe  only  out- 
let from  the  residences  of  George  and  Alex 
Batherton,  as  well  as  tbat  of  James  W. 
Eatherton,  to  the  Wild  Horse  Creek  county 
road,  aa  shown  by  tbe  plat  aforesaid.    De- 


fendant George  Eatherton  testlfled  that  tes- 
tator went  with  him  and  his  brother,  Alei 
Eatherton,  and  helped  them  cut  out  tbe  road 
through  the  woods  leading  out  to  the  Wild 
Horse  Creek  road,  and  said  to  them: 

"Now,  yon  boys  have  a  road  that  ia  yoan  u 
long  as  you  live  in  there." 

This  was  In  tbe  faU  of  187& 

Mr.  Stelnes  drew  tbe  will  aforesaid  In 
1901.  He  testified  in  behalf  of  respondents 
as  follows: 

"Q.  What  did  Mr.  Eatherton  say  to  yon  in 
regard  to  Alexander  and  George  and  the  outlit 
to  the  Wild  Horse  Creek  road  at  the  time  too 
drew  np  this  will,  before  you  wrote  thnt  will? 
*  •  *  A.  He  told  me  that  he  want€>d  to  re- 
serve his  private  road  over  the  50  acres  into 
the  Wild  Horse  Creek  road  for  the  reason  that 
he  had  his  sons  living  in  the  rear  of  him,  and 
he  wanted  them  to  have  an  outlet  to  that  road." 

This  witness  further  testified  as  follows: 

"Q.  How  long  is  it,  if  von  know,  that  this  road 
has  been  a  traveled  road  from  the  propcrtj-  tliat 
is  owned  by  Alexander  and  George  to  tbe  Wild 
Horse  Creek  road?  A.  Between  50  and  txi 
years.  Q.  Fifty  and  60  years?  A.  Yre,  sir; 
I  know  when  Mr.  Tyler  occupied  it — he  was  the 
predecessor  of  Mr.  Eatherton — be  useO  it  as  an 
outlet,  and  I  have  traveled  it  myself  before  tbe 
war  and  during  the  war  from  the  Henrken  or 
from  the  Pond  road,  which  it  is  now,  it  went 
through  Hencken  place  and  then  through  tbe 
Eatherton  place  into  the  Wild  Horse  Creek  road, 
a  county  road." 

Without  incumbering  the  record  by  quo- 
tations from  the  testimony,  we  find  that  for 
more  than  a  quarter  of  a  century  before 
plaintiff  bought  the  land  aforesaid  the  abovi> 
private  road  was  In  existence,  constantlv 
used  by  the  Eathertons,  plaintiff,  and  others, 
whenever  tbey  desired  to  pass  along  same  to 
said  public  road  on  the  north.  This  private 
road  was  Ukewlse  worked  by  tbe  Eathertons 
when  it  needed  repairs.  After  plaintiff 
bought  tbe  east  70-acre  tract  aforesaid  in 
1903,  he,  as  well  as  the  Elathertons  and  oth- 
ers, continued  to  use  this  private  road,  as 
they  had  always  done,  from  tbe  Wild  Horse 
Creek  road,  by  the  residence  of  James  VT. 
Eatherton,  up  to  the  time  he  fenced  across 
said  private  road  In  September,  1910.  We 
are  fully  satisfied  from  the  evidence  thnt  tes- 
tator intended  said  private  road  should  re- 
main as  a  private  way  of  necessity  across 
said  50  acres  and  to  said  Wild  Horse  Cre*k 
road  when  he  executed  the  will  aforesaid, 
and  did  not  intend  that  said  easement  should 
be  disturbed  by  said  will. 

The  court  issued  a  temporary  restraining 
order,  but  upon  final  hearing  found  the  is- 
sues in  favor  of  defendants,  dlsmlsse<l  apiicl- 
lant's  bill,  and  entered  Judgment  accordinglj 
in  favor  of  said  defendants.  The  cause  was 
duly  appealed  to  this  court  by  plaintiff,  and 
the  death  of  defendant  James  W.  Eathertoi 
suggested  herein.  The  cause  was  revived  in 
the  names  of  the  widow  and  children  of  said 
decedent.  The  court  appointed  Hon.  A.  T 
Dumm  as  guardian  ad  litem  for  the  ininoi 
children  of  said  decedent,  and  he  adoiitec 
the  briefs  heretofore  filed  by  counsel  for  saiti 
James  W.  EathegtoB^^  ^,   _^ ^*.  -  - 
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D.  C.  Taylor,  of  Clayton,  and  Henry  Hlg- 
Stnbotham,  of  St  Lonla,  for  appellant.  Ste- 
reos &  Stevens,  of  Clayton,  and  B.  M.  Nicb- 
ota,  of  St.  liouia,  for  reapondenta. 

BAILET,  O.  (after  stating  the  facta  as 
above).  I.  It  la  contended  by  appellant.  Tin- 
der tbe  facta  heretofore  set  oat  In  the  state- 
meot,  that  he  acqolred  title  to  that  por- 
tion of  the  road  in  controversy  which  passes 
over  the  northwest  comer  of  the  east  70  acres 
which  he  bonght  from  the  Eatherton  heirs, 
and  which  is  set  out  upon  the  plat  aforesaid. 
It  la  true  that  the  Eatherton  heirs,  except 
plaintiff's  wile,  executed  and  delivered  to  him 
a  deed  with  general  covenants  of  warranty, 
without  reservation  aa  to  said  road,  convey- 
ing to  him  the  absolute  title  to  said  70  acres, 
but  It  is  Insisted  by  respondents  that  the 
Eatherton  heirs  did  not  own  the  private  road 
la  controversy  across  the  50  acres  described 
on  said  plat,  and  running  to  the  public  road 
on  the  north.  They  contend  that  testator  re- 
aerved  said  road  from  his  residence  to  the 
poblic  road,  and  that  by  reason  thereof  the 
aame  did  not  pass  to  his  heirs  by  the  terms 
of  said  wUl. 

Under  the  authorities  cited  by  appellant  he 
may  be  entitled  to  maintain  an  action  on  his 
covenants  of  warranty  for  the  damage,  if 
any,  which  he  has  sustained  on  account  of 
the  failure  of  said  heirs  to  convey  to  him  the 
{oil  title  to  said  70  acres,  including  the  road 
in  controversy  rtmning  over  the  same,  but 
it  does  not  follow,  from  the  deed  thus  made, 
that  he  acquired  title  to  the  private  road  de- 
scribed in  the  third  paragraph  of  testator's 
will.  The  latter  at  the  time  of  the  execu- 
tion of  the  will  and  up  to  his  death  was  the 
owner  of  both  the  70-acre  tracts  and  the  60 
acres  between  same.  He  had  the  legal  right 
to  reserve  this  roadway  in  disposing  of  his 
property,  and  the  evidence  heretofore  set  out 
discloses  a  good  and  sufficient  reason  for  so 
doing.  He  had  l)een  solicitous  about  his  sons 
having  an  outlet  from  their  residences  to 
the  public  road  on  the  north.  He  was  ex- 
pecting in  his  will  to  devise  to  James  W. 
Eatherton  the  50  acres  above  mentioned,  and, 
of  connse,  desired  to  reserve  an  outlet  to  him 
to  said  public  road.  Testator  knew  that  in 
the  ordinary  course  of  events  at  his  death 
the  will  would  be  probated  and  filed  for  rec- 
ord in  St.  Louis  county,  and  would  impart 
notice  to  all  those  undertaking  to  acquire  ti- 
tle through  his  will  that  he  had  reserved  the 
private  road  In  controversy,  and  did  not  in- 
tend the  same  to  be  closed  against  his  chil- 
dren and  others  who  were  desirous  of  using 
same. 

It  appears  firom  the  evidence  that  for  more 
than  a  quarter  of  a  century  before  the  will 
above  mentioned  was  executed  the  Eatber- 
toos,  espedally  George  and  Alex,  had  been 
using  this  road  as  an  outlet  to  the  public  road 
on  the  north,  and  that  they  had  no  other 
way  of  trnveUng  to  said  road  aside  from  the 


mere  license  granted  by  Mr.  Bates.  The  long 
and  continued  use  of  this  road  indicated  a 
purpose  upon  the  part  of  the  original  owner, 
Tyler,  as  well  as  liis  successor,  the  testator, 
to  leave  the  road  open  in  order  that  the  own- 
ers of  the  above  tracts  of  land  might  have  a 
roadway  over  the  same  to  said  county  road. 
We  are  therefore  of  the  opinion  tliat  it  was 
the  x:Iear  intention  of  testator,  in  the  execu- 
tion of  hla  will,  to  reserve  the  private  road 
as  it  then  existed,  running  over  said  50  acres 
from  his  dwelling  house  to  the  Wild  Horse 
Creek  county  road. 

In  Bunch  v.  Wheeler,  210  Mo.  loc.  dt  628, 
109  S.  W.  654,  It  is  said: 

"The,  grounds  upon  which  a  reversal  is  sought 
are:  First,  that  the  reservation  in  the  deed  from 
plaintiifto  Fisher  of  'the  right  of  passway  near 
the  original  road  through  aaid  land  for  a  pasa- 
way'  was  and  is  void  tor  uncertainty ;  second, 
that  if  the  reservation  in  the  depd  is  void,  then 
the  testimony  is  entirely  insufficient  to  show 
snch  a  user  of  a  definite  route  as  would  cure  the 
defect  in  the  reservation." 

Judge  Gantt,  after  stating  the  issues  in- 
volved In  above  case,  on  page  628  of  210  Mo., 
on  page  655  of  109  S.  W.,  said: 

'There  is  in  this  record  no  question  of  a  way 
of  necessity.  Neither,  in  our  opinion,  does  the 
record  support  the  contention  that  the  alleged 
passway  was  created  otherwise  than  by  express 
reservation  in  the  deed  of  plaintiff  to  Fisher. 
Tliis  reservation  in  the  deed  from  plaintiff  to 
Fisher  is  equivalent,  for  the  purpose  of  the  crea- 
tion of  the  easement  of  a  passway,  to  an  express 
grant  by  the  grantee  Fisher  to  plaintiff." 

On  page  630  of  210  Mo.,  on  page  656  of 
109  S.  W.,  Judge  Gantt  said: 

"We  think  a  fair  and  reasonable  construction 
of  this  reservation  is  that  Fisher  granted  to 
Bunch  a  right  to  pass  over  the  land  along  a 
route  near  to  the  then  well-known  and  long- 
existing  road  through  this  land.  We  are  not 
inclined  to  hold  that  the  grant  was  void  for  un- 
certainty, inasmuch  as  it  waa  a  mere  easement 
or  right  to  pass  over  the  land,  and,  as  the  old 
road  was  a  fixed  monument  or  well-defined 
course,  and  the  right  of  way  granted  was  to  be 
near  that  original  road,  it  was  snfficipntly  defi- 
nite, and  that  It  waa  and  is  the  right  of  the 
owner  to  put  his  gates  at  the  east  and  west 
termini  of  said  way  to  permit  plaintiff  to  pasa 
through  said  premises,  and  to  indicate  where 
the  way  shall  be,  provided  always  it  shall  be 
'near'  (which  is  a  relative  word)  the  old  road." 

The  facts  in  the  above  case  are  not  as  clear 
and  explicit  as  they  are  in  the  case  at  bar. 
The  great  weight  of  the  evidence  discloses 
that  the  roadway  reserved  by  testator  over 
the  50  acres  supra,  and  over  the  land  of  plain- 
tiff to  said  public  road  on  the  north,  has 
been  practically  in  the  same  place,  and  espe- 
cially in  the  northwest  corner  of  plaintiff's 
land,  for  the  last  30  or  40  years.  The  plain- 
tiff and  E^thertons,  as  well  as  others,  con- 
tinned  to  use  this  road  after  plaintiff  bought 
the  land  In  1903  clear  up  to  1910  Just  as  it 
had  been  previously  used.  We  are  satisfied 
with  the  principles  of  law  announced  by 
Judge  Gantt  in  the  Bunch-Wbeeler  Case  su- 
pra, and  rule  that  the  same  principles  of  lav 
should  lie  appUM  to  the  case  at  bar. 


Qould  lie  applied  to  the  case  at  bar.  ^^^  t 

In  view  of  the  conclusion  reachedj^^^^y  Vj(3(3Q[^ 
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not  deem  It  necessary  to  pass  npon  otber 
questions  of  law  discussed  In  the  briefs. 

The  decree  of  the  trial  court  was  for  the 
right  parties,  and  iB  accordingly  affirmed. 

BROVra,  a,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILBY,  0.,  is  adopted  as  the  opinion  of  the 
Oonrt    AU  concur. 


STATE  ex  reL  COMBS  t.  STATEN  et  al. 

Justices  of  Vernon  County  Court. 

(No.  17977.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  2,  1916.) 

1.  Exceptions,  Bnx  of  <S=>6  —  Ircobfoba 
WON  OF  Evidence. 

There  is  no  provision  of  law  authorizing,  a 
bill  of  exceptions  tobe  filed  in  the  county  court 
containing  the  oral'  and  documentary  evidence 
introduced  before  such  court  so  that  it  may  be 
made  a  part  of  the  record  thereof. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  §{  8,  12;   Dec.  Dig.  «=96.] 

2.  Cebtiorabi  <S=»70(4)  —  Appeal  —  Bilx.  of 
Exceptions  —  Incosporation  of  Recobdb 
AND  Evidence. 

In  certiorari  proceedings  to  review  the  ac- 
tion of  a  county  court  in  establishing  a  public 
road,  certified  copies  of  the  county  court  rec- 
ords, as  well  as  the  documentary  evidence  ac- 
companying them,  and  all  the  other  evidence 
considered  at  the  trial,  should  be  incorporated 
in  a  bill  of  exceptions  in  order  to  become  a  part 
of  the  record,  and  without  a  bill  of  exceptions 
the  Supreme  Court  can  only  consider  the  record 
proper,  i.  e.,  the  petition,  respondents'  return, 
relators  motion  to  quash,  and  the  judgment. 

[Ed.  Note. — For  other  cases,   see  Certiorari, 
Cent.  Dig.  §{  201,  202;   Dec.  Dig.  «e=>70(4).] 

3.  Highways  ie=s>60  —  Certiobabi— Intbbeot 
OF  Relatob  in  the  Subject-Matteb. 

Relator,  who  failed  to  disclose,  on  the  face 
of  his  petition  for  certiorari  to  review  the  ac- 
tion of  a  county  court  in  establisliing  a  public 
road,  that  he  had  any  interest  in  the  subject- 
matter  of  the  proceedings  before  the  county 
court,  was  not  entitled  to  the  writ,  so  that  the 
circuit  court's  action  in  dismissing  the  same 
was  proper. 

[Ed.  Note. — For  other  cases,   see  Highways, 
Cent  Dig.  §§  204-213 ;  Dec.  Dig.  <8=»60.] 

4.  Cebtiobab!!  ®=»5(1)— Remedy  by  Appeait— 
Statute. 

Under  Rev.  St.  1909,  {  10140,  touching  ap- 
peals to  the  circuit  court  from  the  judgment 
of  the  county  court  opening  any  road,  etc.,  rela- 
tor, petitioning  tor  certiorari  to  review  the  ac- 
tion of  the  county  court  in  establishing  a  public 
road,  had  an  adequate  remedy  by  appeal,  so  that 
he  could  not  resort  to  certiorari  proceedings. 

[Ed.  Note. — For  other  cases,  see  Certiorari, 
Cent.  Dig.  {  5 ;  Dec.  Dig.  <S=»5(1).] 

5.  Highways    e=»60  —  Certiobabi— Nullifi- 

'     CATION    OF  PBOCEEOINGS. 

If  proceedings  for  certiorari  show  want  of 
jurisdiction  on  the  part  of  the  county  court  in 
establishing  a  pubhc  road,  all  proceedings  be- 
fore such  court  are  nullified. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {{  204-213;    Dec.  Dig.  <3=360.] 

Appeal  from  Circnit  Conrt,  Vernon  Coun- 
ty; B.  O.  Thunnan,  Judge. 


Certiorari  by  the  State,  on  the  relation  of 
J.  W.  (Tombs,  against  Jasper  N.  Staten  and 
others,  JnMices  of  the  Vernon  Connty  Court. 
From  a  Judgment  dlsmiesing  the  writ,  re- 
lator appeals.    Judgment  affirmed. 

On  October  7,  1912,  a  petition  for  a  writ 
of  certiorari  was  filed  in  the  circuit  court 
of  Vernon  county,  Mo.,  which  without  cap- 
tion and  the  description  of  the  proposed  road, 
reads  as  follows: 

"The  relator  herein,  J.  W.  Combs,  complains 
of  the  respondents,  Jasper  N.  Staten,  W.  S. 
Creel,  and  Jas.  H.  Caton,  and  for  cause  of  ac- 
tion states  that  the  respondents  do  now,  and 
did  at  all  times  her^nafter  complained  of,  com- 
pose the  county  court  of  Vernon  county,  state 

of  Missouri;    and  that  on  the  day    of 

October,  1911,  it  being  the  regular  October  term 
of  the  county  court  of  said  county,  and  state 
aforesaid,  there  was  commenced  before  said  jus- 
tices and  in  said  county  court  a  proceeding  for 
the  purpose  of  establishing  a  new  public  road 
in  Harrison  township,  Vernon  county,  Mo., 
known  as  the  Alva  Ripley  et  aL  public  road, 
described  as  follows,  to  wit:  (Here  f<dlowB  the 
description  of  the  proposed  road.) 

"The  relator  furtlier  avers  that  said  respond- 
ents have  taken  cognizance  of  and  are  proceed- 
ing to  act  in  said  matter  thus  brought  before 
them,  and  are  about  to  order  said  new  public 
road  opened,  and  are  about  to  condemn  and  take 
from  this  relator  a  tract  of  land  40  feet  in 
width  and  %  mile  long,  tiirough  relator's  land, 
described  as  aforesaid. 

"Relator  furtiier  avers  that  said  respondents 
are  therein  acting  without  authority  of  law  and 
without  jurisdiction  in  the  premises,  for  the 
reasons,  first,  that  the  notices  of  the  intended 
application  for  said  road  were  posted  by  the 
petitioners  and  made  returnable  at  the  July 
term,  1911,  of  said  county  court,  but  that  proof 
of  said  notices  was  not  made  until  the  following 
October  term,  1911,  of  said  court.  And  that 
said  petition  for  said  new  public  road  was  not 
filed  as  indicated  by  said  notices,  nor  was  the 
same  acted  upon  by  said  county  court  until  the 
regular  October  term,  1911,  and  that  then  said 
county  court  proceeded  to  order  said  road  sur- 
veyed by  the  county  highway  engineer  without 
first  having  given  the  remonstrators  an  oppor- 
tunity to  be  heard  thereon,  nor  was  any  evi- 
dence heard  by  said  court  as  to  the  pubhc  ne- 
cessity, practicability,  and  probable  damages  to 
the  owners  of  the  land  through  which  said  pro- 
posed road  would  run,  nor  did  they  find  and 
enter  as  a  matter  of  record  that  said  proposed 
road  was  a  public  necessity,  or  the  practicabil- 
ity thereof,  or  that  due  notice  of  the  intended 
application  for  said  road  was  ever  given,  but 
proceeded  at  once  to  order  the  county  liighway 
engineer  to  view,  survey,  and  to  mark  out  said 
proposed  public  road ;  and  then  proceeded  at 
once  upon  the  report  of  said  highway  engineer 
to  appoint  three  commissioners  to  assess  the 
damages  along  said  public  road  to  the  land- 
owners, without  having  determined  as  a  matter 
of  record  that  said  commissioners  so  appointed 
by  them  aforesaid  were  qualified  under  the  law 
to  act  as  such  commissioners,  in  this,  that  they 
failed  to  find  that  they  were  disinterested  free- 
holders of  said  county. 

"Relator  further  avers  that  said  proceedings 
of  the  respondents  are  altogether  outside  of 
the  course  of  the  common  law,  and  likewise  out- 
side of  any  statutory  or  judicial  proceedings, 
and  that  no  writ  of  error  or  appeal  lies  to  sucli 
proceedings  from  this  or  any  other  conrt  to  this 
relator. 

"Wlierefore  the  relator  prays  this  court  to  is- 
sue a  writ  of  certiorari,  directed  to  the  re- 
spondents 4n   their  official  capacity  as  afore- 
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said,  requiring  them  and  eacli  t>f  tliein  to  certify 
to  this  court  a  true,  full,  and  complete  copy  of 
the  petition,  remonstrance,  record,  and  all  other 
acts  and  proceedings  in  said  matter,  and  have 
said  copy  retnmed  to  this  court  on  or  before 

the day  of ,  1912,  in  order  that  tliis 

court  may  adjudicate  upon  the  legality  of  said 
proceedings,  and  may  make  such  other  and  fur- 
ther adjudication  and  orders  therein  as  right 
and  justice  may  require. 

"J.  B.  Journey, 

"Attorney  for  Relator." 

A  writ  of  certiorari  was  Issued  In  due 
form  and  served  on  defendants  as  the  Jus- 
dees  of  said  county  court 

On  October  7,  1912,  respondents  filed  their 
return,  which,  without  caption,  reads  as  fol- 
lows: 

"Comes  now  the  defendants  in  the  above- 
entitled  cause  and,  for  return  to  writ  of  certio- 
rari issued  against  them,  deny  each  and  every 
allegation  therran  contained.  Defendants  state 
that  all  the  proceediugs  concerning  the  road  re- 
ferred to  in  plaintiff's  petition  and  writ  were 
conducted  according  to  law,  and  in  pursuance 
with  the  statutes  In  such  case  made  and  pro- 
vided. 

"Defendants,  for  further  return  to  said  writ, 
bereby  tender  to  the  court  the  entire  files  and 
records  of  the  county  court  in  said  road  proceed- 
ings. Scott    &   Bowker, 

"Attorneys  for  Defendants." 

On  October  16,  1912,  relator  filed  a  motion 
to  quash  the  proceedings  of  the  county  court 
aforesaid,  In  respect  to  the  establishing  and 
opening  of  said  road.  Said  motion,  without 
caption,  reads  as  follows: 

"Now  at  this  day  comes  the  relator  herein  and 
moves  the  court  to  quash  the  proceedings  of 
the  county  court  in  establishing  and  opening 
what  is  known  as  the  Alva  Ripley  et  aL  public 
road,  for  the  following  reasons,  to  wit: 

■'(1)  That  the  petition  for  said  public  road 
was  not  filed  with  said  county  court  within  the 
time  prescdbed  by  the  notices  for  said  public 
road. 

"(2)  That  the  county  court  failed  to  take 
proof,  or  find  that  notices  of  the^intended  ap- 
pUcation  for  said  public  road  were  posted  ac- 
cording to  law. 

"(3)  The  county  court  failed  to  find  that  said 
public  road  petition  was  signed  by  twelve  or 
more  freeholders  residing  in  the  township  where 
■aid  proposed  public  road  was  to  be  established, 
three  of  whom  resided  in  the  immediate  neigh- 
borhood of  said  proposed  road. 

"(4)  That  the  said  county  court  failed  to  take 
testimony,  and  failed  to  find  that  said  proposed 
public  road  was  a  public  necessity,  the  practica- 
bility and  probable  damages  to  the  landowners 
through  whose  land  said  proposed  public  road 
-would  pass. 

"(5)  That  the  county  court  failed  to  appoint 
tluee  disinterested  freeholders  to  assess  the  dam- 
ages to  the  landowners  as  provided  by  law. 

"(6)  That  the  county  court  failed  to  obtain 
Jnrisaiction  in  said  road  proceedings  for  other 
reasons  appearing  on  the  face  of  the  record  of 
tfac  county  court  in  said  road  proceedings." 

The  circuit  court  entered  Its  decree  In  this 
c&nse,  which,  wlthont  caption,  reads  as  fol- 
lows: 

"And  on  this  16th  day  of  October,  it  being  the 
ninth  day  of  the  regular  October  term,  said 
cause  coming  on  for  hearing  upon  respondents' 
retam  and  relator's  motion  to  quash  the  pro- 
ceedings ot  the  county  court  as  shown  by  said 
return,  and  the  court  after  an  Inspection  of  said 
retom,  and  after  hearing  the  evidence  and  argu- 
ment of  counsel,  enters  the  following  judgment 
la  said  causa,  to  wit  (omittiiig  captiwO: 


'Vow  on  this  day,  the  above-entitled  cause 
coming  on  for  hearing  upon  the  petition,  writ, 
and  return  of  respondents  herein,  the  court  hav- 
ing fully  considered  the  return  and  the  writ  is- 
sued in  this  cause,  togrcther  with  the  records  and 
files  of  the  county  court  of  said  road  proceed- 
ings, made  a  part  of  said  return,  the  court,  after 
duly  considering  the  same  and  hearing  the  ar- 
gument of  the  counsel,  finds  the  issnes  joined  in 
favor  of  the  respondent;  that  said  road  pro- 
ceedings described  in  the  writ  to  the  county 
court  of  Vernon  county,  Mo.,  were  regular  and 
according  to  law,  and  that  the  relator  is  not 
entitled  to  the  relief  prayed  for. 

"It  is  therefore' ordered,  adjudged,  and  decreed 
bjr  the  court  that  said  writ  be  and  bereby  is  dis- 
missed at  the  cost  of  the  relator,  and  that  re- 
spondents have  and  recover  their  costs,  and  that 
execution  issue  therefor." 

On  October  18,  1912,  relator  filed  his  mo- 
tion for  a  new  trial  for  the  following  rea- 
sons: 

"(1)  That  said,  finding  and  judgment  are 
a^iust  the  evidence,  against  the  weight  of  the 
evidence,  and  against  the  14w  under  the  evi- 
dence. 

"(2)  That  said  finding  and  judgment  is  for  the 
wrong  party." 

The  above  motion  was  overruled,  the  cause 
appealed  to  the  Kansas  City  Court  of  Ap- 
peals, and  relator  given  leave  to  file  his  bill 
of  exceptions  on  or  before  the  first  day  of  the 
next  regular  term  of  said  circuit  court.  No 
bill  of  exceptions  was  ever  filed  In  the  cause, 
although  the  judgment  of  the  court  below  re- 
cites that  evidence  was  heard  at  the  trial. 

J.  B.  Jonrney,  of  Nevada,  Mo.,  for  appel- 
lant. Scott  &  Bowker,  of  Nevada,  Mo.,  for 
respondents.  " 

RAILrEJT,  O.  (after  stating  the  facts  as 
above).  [1]  I.  The  circuit  court  had  before 
It  the  record  entries  of  the  connty  court,  and 
also  the  documentary  evidence  produced  be- 
fore said  court.  None  of  the  oral  testimony 
heard  by  the  county  court  was  certified  to 
the  circuit  court  to  be  considered  with  the 
documentary  evidence  filed  by  respondents. 
We  know  of  no  provision  of  law  which  au- 
thorizes a  bill  of  exceptions  to  be  filed  In  the 
county  court  containing  the  oral  and  docu- 
mentary evidence  Introduced  before  said 
court,  In  order  that  It  may  be  made  a  part 
of  the  record  thereof.  Appellant's  abstract 
contains  the  following: 

"And  by  agreement  of  the  parties  hereto,  the 
entire  records  and  rolls  of  the  proceedings  of 
said*  road  case  before  the  county  court  of  Ver- 
non county,  Mo.,  are  to  be  considered  a  part  of 
the  respondents'  return." 

[2]  In  order  to  consider  this  agreement 
and  the  testimony  heard  by  the  court,  on  the 
motion  to  quash,  a  part  of  the  record  in  the 
cause,  it  was  necessary  that  they  should  have 
been  Incorporated  In  a  bill  of  exceptions. 
We  hold  that  the  certified  copies  of  the  conn- 
ty court  records,  as  well  as  the  documentary 
evidence  accompanying  same,  and  all  other 
evidence  considered  at  the  trial,  should  be 
Incorporated  in  a  bill  of  exceptions,  In  order 
to  become  a  part  of  the  record  In  the  case. 
Without  a  bill  of  exceptions,  we  can  only 
consider  the  record  proper,   which  tai  this 
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case  would  be  the  petitton,  the  return  of  re- 
spondents, the  motion  to  quash  filed  by  ap- 
pellant, and  the  Judgment  of  the  trial  court. 
Bradbury  t.  Smith,  181  S.  W.  loc.  dt.  422 ; 
Stevenson  v.  Smith,  1T7  S.  W.  loc  dt.  616 ; 
McMurray  v.  McMurray,  258  Mo.  405-41B, 
167  S.  W.  513 ;  Mitchell  v.  Sparlln,  255  Mo. 
124,  164  S.  W.  205;  Hanne  v.  Garvey,  265 
Mo.  106,  164  S.  W.  210;  Mahaffey  ▼.  Oem- 
etery  Ass'n,  253  Mo.  loa  clt  141,  142,  161  S. 
W.  701;  Bridge  C!o.  t.  Corrlgan,  251  Ma 
667,  158  S.  W.  S9;  Craig  t.  Railroad,  248 
Mo.  270,  154  S.  W.  77;  Harding  t.  BedoU, 
202  Ma  625,  100  S.  W.  638. 

As  no  bill  of  exceptions  was  filed  In  the 
case,  we  will  turn  to  the  record  proper  as 
heretofore  Indicated,  in  order  to  determine 
whether  the  trial  court  can  be  convicted  of 
wior  tlterefrom. 

n.  Referring  to.  the  record  proper  and  con- 
sidering the  i)etltion,,  answer,  motion  to 
quasti,  and  the  Judgment  l>eIow,  we  find 
nothing  wlilch  would  warrant  us  in  disturb- 
ing the  finding  and  Judgment  of  the  trial 
court  in  this  cause. 

[t]  III.  There  is  notlilng  in  the  petition 
or  the  record  which  Indicates  that  relator 
has  any  Interest  in  the  subject-matter  of  this 
litigation,  nor  does  it  appear  why  he  waited 
until  more  than  seven  months  after  the  road 
had  l)een  ordered  opened  by  the  county  court, 
before  commencing  this  action,  even  If  he 
were  interested  in  said  proceeding.  Having 
failed  to  disclose  on  the  face  of  his  petition 
that  he  has  any  interest  in  the  subject-mat- 
ter of  the  proceedioga  before  the  county 
court;  relator  was  not  entitled  to  the  writ 
issued  by  the  trial  court,  and  hence  Its  ac- 
tion in  dismissing  same  was  proper  under 
the  law.  Davison  v.  Otis,  24  Mich.  loc  cit. 
25 ;  People  .v.  Leavltt,  41  Mich.  470,  2  N.  W. 
812;  Blodgett  v.  McVey,  131  Iowa,  662,  108 
N.  W.  239;  Colden  v.  Botts,  12  Wend.  (N.  X.) 
234. 

[4]  IV.  If  relator  had  any  interest  in  the 
subject-matter  of  this  controversy,  and  de- 
sired to  have  the  proceedings  before  the 
county  court  reviewed,  he  had  an  adequate 
remedy  by  appeal.  Section  10440,  B.  S.  1909, 
reads  as  follows: 

"Appeals  to  the  drcuit  coart  shall  be  aUow- 
ed  either  party  from  the  judgment  of  the  coun- 
ty court  assessing  damages,  or  for  opening, 
dianging  or  vacating  any  road,  and  upon  such 
appeal  the  drcuit  court  shall  proceed  to  bear 
and  determine  the  same  anew;  but  no  commia- 
gioner  shall  be  appointed  by  the  circuit  court, 
nor  shall  any  appeal,  prior  to  the  determination 
thereof  in  the  circuit  court,  operate  as  a  super- 
sedeas of  the  proceedings  of  the  county  court; 
and  provided  further,  that  all  appeals  shall  be 
taken  within  ten  days  from  the  date  of  rendition 
of  the  judgment  appealed  from,  and  the  appel- 
lant shall,  before  such  appeal  is  allowed,  iile 
with  the  clerk  of  the  county  court  his  appeal 
bond,  payable  to  the  county  and  to  the  appellee, 
as  their  interest  may  appear,  in  such  sum  as 
may  be  required  by  the  count?  court  or  by  the 
clerk  Utereof  In  vacation,  and  conditioned  that 
he  or  they  (the  appellants)  will  fully  pay  or  sat- 
1^  any  judgment  for  damages  or  costs  tiiat 
be  rendered  against  them  in  the  drcnit 


court,  and  will  in  all  things  abide  the  judg- 
ment of  said  court." 

We  have  heretofore  held  In  pI<Un,  unmis-  : 
takable  language  that,  where  a  party  tias  an 
adequate  remedy  by  appeal,  he  cannot  resort 
to  certiorari  proceedings  in  cases  of  tills  ' 
character.  State  ex  rel.  v.  Goodrich,  257  Mo. 
40-50,  165  S.  W.  707 ;  State  ex  reL  v.  Mos- 
man,  231  Mo.  loc  dt.  482.  483,  133  8.  W. 
38;  State  ex  rel.  v.  Reynolds,  190  Mo.  578, 
88  8.  W.  877;  State  ex  reL  ▼.  Woodson,  161 
Mo.  444,  61  S.  W.  262;  State  ex  reL  v.  Shel- 
ton,  154  Ma  loc  dt  681,  66  S.  W.  1008,  60 
Ij.  B.  A.  798;  State  ex  reL  ▼.  County  Court 
of  Nodaway  Co.,  80  Mo.  600. 

The  Legislature  of  this  state,  in  1908  (Acts 
1909,  p.  727),  repealed  a  large  portion  of  the 
law  as  It  then  stood  relating  to  roads  and 
bridges,  and  enarted  new  provisions  in  lieu 
thereof.  Section  9419,  B.  S.  1899,  was  very 
materially  changed  by  the  above  legislation, 
as  will  appear  upon  a  comparison  of  section 
10440,  R.  8.  1909,  with  said  section.  It  la 
evident  that  the  lawmaking  power  contem- 
plated in  the  above  cluinge  that  proceedings 
to  open  roads  should  be  fadlltated,  rather 
than  retarded.  This  case  presents  a  prac- 
tical Illustration  of  the  necessity  for  refus- 
ing a  writ  of  certiorari  on  the  record  dis- 
closed herein. 

The  relator  has  shown  no  interest  in  the 
subject-matter  of  this  litigation;  waited  un- 
til more  than  seven  months  after  the  road 
had  been  ordered  opened  before  applying  for 
the  writ;  and  Incurs  no  liability,  except  for 
costs.  '  If  he  had  been  successful  here  and 
the  proceedings  of  the  county  court  had  been 
quashed,  all  the  efforts  of  the  community  in- 
terested in  this  matter  would  have  come  to 
naught  On  the  other  hand.  If  relator,  under 
the  facts  disclosed  by  the  record,  had  been 
required  to  test  the  validity  of  the  county 
court  proceedings  by  appeal,  he  would  have 
been  required  to  perfect  his  appeal  within 
ten  days  from  tue  date  of  final  judgment  In 
said  proceeding.  He  would  likewise  have 
been  required  to  give  a  bond,  etc    . 

[S]  In  addition,  however,  to  the  foregoing, 
In  order  that  there  may  be  no  unnecessary 
delay  in  cases  of  appeal,  it  Is  provided  that 
the  .drcuit  court  shall  proceed  to  hear  and 
determine  the  case  anew.  In  proceedings  by 
appeal,  the  errors,  if  any,  committed  by  the 
county  conrt,  may  be  corrected  when  the 
case  reaches  the  circuit  court  where  it  will 
be  tried  anew.  On  the  other  hand,  If  the 
proceedings  by  certiorari  show  want  Of  jnria- 
dlctlou  upon  the  part  of  the  county  court  it 
would  nulli^  all  the  proceedings  before  such 
conrt 

We  therefore  hold  that  on  the  facts  dl9- 
dosed  by  this  record,  the  writ  of  certiorari 
was  Improperly  Issued  and  properly  dis- 
missed by  the  trial  court 

V.  It  may  be  contended  that  the  petition, 
remonstrance,    and   final   judgment   of   the 
oounty  court  ordering  the  road  opened  con-        T 
sUtuted  the  recorA  proper  .^jaiComrt,  ^^i^^  IC 
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tliat  tills  part  of  the  proceedlnga  should  be 
considered  as  a  part  of  the  respondents'  re- 
tnro,  vithont  any  reference  to  the  other  doc- 
uments and  proceedings  certified  to  the  cir- 
cuit court    Without  undertaking  to  deter- 
:  iiiiiie  this  question,  on  account  of  the  con- 
dnsions   heretofore    reached,    as   It    Is    not 
I  necessary  to  do  so,  we  would  suggest  that 
j  tlie  final  Judgment  rendered  by  the  county 
;  court  covers  all  the  Jurisdictional  facts  afflrm- 
sUvely,  and  vaUdates  any  portion  of  the 
record  which  Is  silent  as  to  such  matters. 

In  the  very  able  and  exhaustive  opinion  of 
Jadge  Sturgis  of  the  Springfield  Court  of  Ap- 
pals, in  State  ex  reL  v.  Boss,  177  Ho.  App. 
lot  dt  230,  162  S.  W.  702,  it  is  said: 

"It  baa  also  been  ruled  that  it  is  sofficient  In 
certiorari  proceedings  that  the  Jurisdiction  of 
the  inferior  tribunal,  with  which  alone  the  re- 
view court  has  to  deal,  appears  by  any  part  of 
the  record.  State  v.  Sclmeider,  47  Mo.  App. 
669,  676 ;  State  ex  reh  v.  Mayor  of  Neosho,  67 
Ua  App.  192,  198." 

Upon  a  full  consideration  of  all  the  mat- 
ters before  us,  we  have 'reached  the  conclu- 
doD  that  the  Judgment  below  was  for  the 
right  parties,  and  it  Is,  accordingly  affirmed. 

BROWN,  0.,  concnra  In  result 

PER  OU&IAM.  The  foregoing  opinion  of 
SAILEY,  C,  Is  adopted  as  the  opinion  of 
Ae  court   All  concur;  BLAIB,  3.,  in  leenlt 


HILLEB  v.  MISSOURI  WRECKINa  OQ 
et  aL    (No.  16981.) 

(Supreme  Oeort  of  Missouri,   Division  No.  1. 
June  2,  1916.) 

1.  MUNICIPAI.  COBPOBATIONS   9=3769(5)— IdA- 

BiLiTT  roB  Dkixcts  IN  Stbkei— Pebsonai. 

IlfJUBT. 

Where  the  pr<^)erty  owner  had  carelessly 
pDed  I-beams  on  a  portion  of  street  between 
property  line  and  sidewalk,  the  city  is  not  re- 
lieved of  liability  for  injuries  to  j)laiuti£t  from  a 
falling  I-beam,  because  such  portion  of  the  street 
was  unimproved. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporation^  Cant.  Big.  |  1600 ;  Dec.  Dig.  «=» 
759(5).) 

2.  MuinCIPAIi  COBFOBATIONS  4=3819(1)— LlA- 

Biumr  FOB  Defects  in  Strekt— Nequoenck 

— ScmCIENOT    OF  BVIDENOE. 

EMdence  held  sufficient  to  sustain  a  findi&g 
of  negligence  where  a  loose,  irregular,  inclined 
pile  of  I-beams  of  irregular  dimensions  was  per^ 
mitted  to  remain  on  an  unimproved  portion  of 
the  street  between  the  property  line  and  the 
sidewalk. 

fBM.  Note. — BV>r  other  cases,  see  Municipal 
Corporations;  Cent  Dig.  |  1739;  Dec.  Dig.  <8=3 
819(1).] 

8.   MUNICIFAI.   CklBPORATIONS    <&=3762(2)— LlA- 

Biurr  or  Cnr  roB  Defects  of  Stbebt  — 

Tkmpobabt  Use  of  Stbeet  fob  Loadiho 

AND  Uni^adino  BIatkbial. 

The  role  relieving  the  dty  of  liability  for  in- 

jDties  sustained  from  a  temporary  use  of  the 

street  in  loading  and  unloading  material  does 

not  apply  to  injuries  received  through  an  I-beam 

falling  uom  a  pile  wliidi  had  remained  for  sev- 


eral weeks  on  a  street  between  the  sidewalk  and 
the  property  line. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
C!orporations,  Cent  Dig.  {{  1606-1608;  Dec 
Dig.  «=»762(2).] 

4.  Municipal  Oobpobationb  «=>791(2)— Li- 
abiutt  fob  Defbots  or  Stbeet— Aotual 
Notice— Necessity. 

Where  a  pile  of  I-beams  remained  on  un- 
improved portion  of  paved  street  between  side- 
walk and  property  line  for  seven  weeks,  actual 
notice  to  the  city  was  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1647,  1648;  Dec. 
Dig.  <3=3791(2).] 

5.  MtrNICIPAL  COBPOBATIONS  «=3821(16)— LIA- 
BILITY FOB  Defects  of  Street — Constbuc- 
TivE  Notice— JuBY  Question. 

Where  a  pile  of  I-beams  remained  on  un- 
improved portion  of  paved  street  between  the 
sidewalk  and  the  property  line  for  seven  weeks, 
the  question  of  constructiTe  notice  to  the  city 
was  for  the  Jury. 

[Ed.  Note.— BV>r  otber  cases,  see  Municipal 
Corporations,  Ont  Dig.  {  1750;  Dec.  Dig.  <S=3 
821(16).] 

Appeal  from  St  I^onls  CJlrcnlt  (3ouit;  Hugo 
Mnench,  Judg& 

Action  by  GeneTleTe  Miller,  a  minor,  by 
John  S.  Miller,  next  friend,  against  the  Mis- 
souri Wrecking  Company  and.  the  City  of  St 
Louis.  From  the  order  granting  the  plaintiff 
a  new  trial,  the  defendant  City  of  St  Louis 
appeals.    Affirmed  and  remanded. 

William  B.  Baird  and  Truman  P.  Young, 
both  of  St  Louis,  tor  appellant  Wm.  F. 
Woemer  and  Emerson  B.  Schnepp,  both  of 
St  Louis,  for  leaiwndent 

BLAIR,  3.  Respondent  sued  the  Missouri 
Wtccking  Company  and  the  city  of  St  Louis 
for  damages  for  personal  injuries.  The  Jury 
returned  a  verdict  for  $1,900  against  the 
wrecking  company,  and  a  verdict  in  favor  of 
the  dty.  Tlie  wrecking  company's  motion  for 
new  trial  was  sustained  on  the  ground  the 
damages  allowed  were  exoesslve,  and  re- 
spondent's motion  for  new  trial  was  sustain- 
ed, as  against  the  city,  because  of  error  In 
an  Instruction.    The  city  appealed. 

The  Missouri  Wrecking  Company's  build- 
ing adjoins  O'Failon  street  at  Its  IntersAtlon 
with  Jefferson  avenue.  Between  this  build- 
ing and  the  sidewalk  on  the  south  side  of 
O'Failon  street  Is  a  space  of  seven  feet  and 
seven  inches,  forming  a  part  of  the  street 
but  not  improved  in  any  way.  Next  the  wall 
of  Its  building,  the  wrecking  company  had 
piled  a  large  number  of  I-beams.  When  she 
was  Injured,  respondent,  a  girl  of  14,  was 
standing  at  the  inner  edge  of  the  sidewalk  on 
the  south  side  of  O'Failon  street,  and  imme- 
diately in  front  of  the  pile  of  beams  men- 
tioned, watching  a  procession  moving  along 
Jefferson  avenue.  She  held  In  her  arms  her 
baby  sister.  Others  were  wat<^lng  the  same 
procession.  A  neighbor's  child  was  sitting 
upon  the  pile  of  beams.  In  response  to  his 
mother's  caU,  this  dkild  arose,  and  one  of  the 
beams  rolled  down  upon  respondent's  foot, 
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Injuring  her.  Other  facts  pertinent  to  qaeB> 
tlons  presented  by  appellant's  connsel  are 
stated  in  the  course  of  the  opinion. 

Appellant  contends  that:  (1)  In  specified 
particulars  the  evidence  ia  insufficient;  and 
(2)  the  instruction  the  court  Iield  erroneous 
is  sound. 

[1]  I.  It  Is  contended  the  f&ct  the  beams 
were  piled  upon  an  unimproyed  part  of  the 
street  exculpates  the  city.  "The  obligation 
of  a  city  to  keep  its  streets  and  sidewalks  in, 
repair  is  not  limited  to  defects  existing  in 
the  street"  Campbell  v.  ChiUicothe,  239  Mo. 
loc.  dt  461,  144  S.  W.  408,  39  L.  E.  A.  (N. 
S.)  451,  and  cases  cited ;  Shlppey  r.  Kansas 
City,  254  Mo.  1,  162  S.  W.  137.  These  cases 
show  cities  are  held  liable  for  injuries  re- 
sulting from  their  negligently  suffering  struc- 
tures and  excavations  to  exist  on  private 
property  adjacent  to  a  street  This  rule  is 
broad  enough  to  include  that  portion  of  the 
street  shown  in  this  case  to  lie  between  the 
sidewalk  and  the  property  line. 

[2]  II.  It  is  urged  there  is  no  evidence  the 
beams  were  negligently  piled.  There  was 
evidence  the  beams  mentioned  were  I-beams 
of  lengths  ranging  from  6  to  14  feet;  that 
they  wore  of  different  sizes  as  well  as  lengths, 
the  webs  being  of  different  widths,  and  there- 
fore the  flanges  being  of  different  widths; 
they  were  loosely  piled  and  were  not  laid 
evenly,  one  upon  the  other,  but,  to  some  ex- 
tent, were  piled  irregularly  and  somewhat 
crosswise;  the  pile  was  4Vi  feet  lilgh  and 
that  wide  or  wider  at  the  base,  and  the  face 
of  the  pile  fronting  the  street  was  slanting, 
the  degree  of  slant  being  variously  indicated 
by  the  witnesses;  the  top  of  the  pile  was 
two  or  more  feet  wide. 

From  this  testimony  it  la  reasonably  in- 
feraUe  this  pile  of  I-beams  was  of  unstable 
equilibrium,  and  that  the  falling  or  rolling 
down  of  some  of  them  was  reasonably  to  be 
anticipated.  In  the  case  of  Bowman  v.  Foun- 
dry Co.,  226  Mo.  53,  125  S.  W.  1120,  the  peti- 
tion charged  that  a  pile  of  pig  iron  which  fell 
and  injured  plaintiff  "had  been  so  piled  and 
placM  as  that  it  was  liable  to  fall  over  at 
any  time,"  but  plaintiff  offered  no  evidence 
tending  to  show  any  defect  in  the  piUng  of 
the  iron.  The  court  indicated  tliat  a  showing 
the  pile  was  leaning  or  was  not  compact 
should  have  been  made,  or  that  expert  tes- 
timony showing,  if  true,  that  the  height  of 
the  pile  rendered  it  dangerous,  was  neces- 
sary. The  tendency  of  the  evidence  in  this 
case  to  show  the  loose,  irregular,  and  slant- 
ing piling  of  beams  of  irregular  lengths, 
widths,  thicknesses,  and  weights  meets  the 
requirement  of  the  rule  in  the  Bowman  Case. 
The  evidence  was  sufficient  to  take  the  case 
to  the  Jury,  so  far  as  concerns  the  showing 
as  to  the  negligent  piling  of  the  beams. 

[3]  III.  It  ia  dear  the  use  of  the  street 
shown  in  this  case  cannot  be  held,  as  a  mat- 
ter of  law,  to  fall  within  the  rule  permitting 


the  temporary  use  of  a  street  in  loading  and 
unloading  material,  etc  Corby  v.  Railroad, 
150  Mo.  loc.  dt  469,  52  S.  W.  282.  Further, 
that  rule  does  not  protect  from  damages  for 
a  use  which  is  In  its  nature  negligent  and  en- 
dangers those  lawfully  using  the  street  Ob- 
viously, if  the  pile  of  beams  was  dangerous 
by  reason  of  being  negligently  made,  and  re- 
mained for  weeks  near  the  sidewalk,  it  does 
not  fall  within  the  prlndple  permitting  tem- 
porary use  for  purposes  of  the  sort  men- 
tioned. 

[4, 1]  IV.  It  iq  urged  there  was  no  evidence 
tending  to  show  notice  to  the  dty.  Tliere 
was  evidence  the  pile  of  beams  in  question 
stood  at  the  same  place  for  seven  or  more 
weeks  before  respondent  was  injured.  It 
was  upon  a  strip  of  ground  adjacent  to  the 
sidewalk  upon  which  respondent  was  stand- 
ing, which  sidewalk  was  a  part  of  a  paved 
and  traveled  city  street.  Actual  notice  was 
not  necessary,  and  seven  weeks  is  a  suffident 
time,  in  the  circumstances,  at  least  to  take 
the  question  of  constructive  notice  to  the 
Jury  if  the  pile  of  beams  tn  fact  presented 
the  appearance  plaintiff's  evidence  tended  to 
prove  it  did,  Shlppey  v.  Kansas  City,  supra ; 
Straub  V.  St  Louis,  175  Mo.  loc.  cit  416,  75 
S,  W.  100.  It  also  follows  from  the  author- 
ities dted  that  the  instruction  requiring  ac- 
tual notice  was  erroneous. 

The  Judgment  is  affirmed,  and  the  cause  re- 
manded.   All  concur. 


DONOVAN  V.  GIBBS. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1916.) 

1.  Attachmbnt  iS=265— Attachmbnt  Against 

NONBESIDBNT — DlSSOLtTTION   BT  ANSWES  TO 

Merits— Statxjtb. 

Under  Rev.  St  1909,  i  2298,  authoririns 
attachments  without  bond  against  nonresidents, 
but  providing  that,  when  any  writ  of  attachment 
has  issued  against  a  nonresident  and  plaintiff 
has  given  no  bond,  the  attachment  sliall  be  dis- 
BolvM  as  of  course  upon  defendant's  entering 
his  appearance  and  iiliug  his  answer  to  the  mer- 
its, a  nonresident  defendant's  plea  to  the  juris- 
diction did  not  affect  the  attachment 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  H  045-947;    Dec  Dig.  <8»266.] 

2.  Attachment  ®=»265— Attachment  Against 
Nonresident— Dissolution  by  Anbweb  to 
Merits— Statute— "Or  Coubse." 

Under  Rev.  St  1909,  i  2298,  authorizing 
attachments  without  bond  against  nonresidents, 
but  providing  that  when  any  writ  of  attach- 
ment has  issued  against  a  nonresident  and 
plaintiff  has  given  no  bond,  the  attachment  shall 
be  dissolved  as  of  course  upon  defendant's  enter- 
ing his  appearance  and  Bhng  his  answer  to  the 
merits,  where  a  nonresident  defendant,  against 
whom  attachment  had  issued  without  bond,  filed 
his  answer,  the  attachment  was  not  automatical- 
ly dissolved,  it  being  incumbent  for  defendant 
to  move  for  dissolution,  since  "of  course"  means 
any  action  or  step  taken  in  the  course  of  jn- 
didal  proceedings,  which  will  be  allowed  by  the 
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coort  apbn  men  appUcCtion  vithont  inanir; 
or  oontBBt* 

[Ed.  Note. — ^For  other  easea,  see  Attachment, 
Gent.  Dig.  M  94&-947:    Dec.  Dig.  <3=»265. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Of  Coarse.] 

3.  EriDENCB  «=»82— PbISUMFTIONB— JUDICIAIi 

Pboceedihob. 

In  suit  to  qnlet  title,  where  defendant's  ti- 
tle depended  on  the  ralidity  of  a  sale  under 
JDdgment  in  a  suit  bv  attachment  against  the 
I>art7  who  was  plainnS's  and  defendant's  com- 
mon sotfrce  of  title,  the  Supreme  Court  must 
presume  that  the  trial  court  in  the  attachment 
rait  acted  in  accordance  with  the  law. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  104;  Dec.  Dig.  <8=>82.] 

4.  AtIACHHENT  4=s>266— ATtACHUBNT  AOAUIST 

NosBi:8iD«Ni>—Di8Soi.tJTioN— Statute. 
Under  Rev.  St  1909,  §  2298,  authorizing 
attachments  without  bond  against  nonresidents, 
bat  providing  that  when  as?  writ  of  attach- 
ment has  issued  against  a  nonresident  and 
plaintiff  has  given  no  bond,  the  attachment  shall 
be  dissolved  as  of  coarse  upon  defendant's  en- 
tering his  api>earance  and  filing  bis  answer'  to 
the  merits,  in  anit  by  attachment  against  a  non- 
resident in  which  plaintiff  gave  no  bond, 
where  the  cause  had  oeen  taken  under  advise- 
ment by  the  court  when  defendant's  answer  was 
filed,  the  filing  of  the  answer,  without  leave  and 
witiiout  setting  aside  the  submission  of  the  case, 
did  not  render  applicable  the  proviso  of  the 
statDte,  though  construed  to  automatically  dis- 
solve the  attachment  upon  filing  of  defendant's 
answer. 

[£d.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  {{  945-947;    Dec  Dig.  «=92650 

AppeaA  from  Clrcalt  Court,  Dent  Coiuty; 
L.  B.  Woodside  Judge. 

Suit  by  Walter  Donovan  against  James  H. 
Gibbs.  From  a  '  Judgment  for  defendant, 
plaintiff  appeals.    Judgment  affirmed. 

6.  C.  Dalton,  of  Salem,  for  appellant  W. 
F.  Elmer,  of  Salem,  for  respondent 

BLAIB,  J.  Tbis  la  a  suit  under  section 
2535,  B.  S.  1909,  to  adjudge  and  quiet  title 
to  lot  2  of  the  northwest  quarter  and  the 
north  half  of  lot  2  of  the  southwest  quarter 
of  section  81,  township  35  north,  of  range  5 
west.  In  Dent  county.  The  Dent  circuit  court 
rendered  Judgment  for  defendant,  and  this 
appeal  followed.  B.  P.  Vickery  is  the  agreed 
common  source  of  title.  Appellant  claims 
through  mesne  conveyances  from  B.  P.  Yick- 
ety,  having  obtained  a  deed  in  September, 
1909.  Bespondent  claims  title  under  deed 
from  St^bens  and  Eorsman,  whose  title  de- 
pended upcm  the  ralidlty  of  a  sale  under 
Judgment  in  a  suit  by  attachment  they  be- 
gan against  B.  P.  Vickery  November  5,  1908. 
Ute  ground  of  attachment  was  Vlckery's  non- 
tesidence.  No  attachment  bond  was  given. 
Service  was  had  by  publication.  On  April 
21,  1909,  Vickery,  appearing  solely  to  ques- 
tion the  jurisdiction,  filed  a  motion  in  the 
canse.  On  April  22,.  1909,  alias  summons 
was  swred  in  Dent  county  on  Vickery,  who 
was  temporariliy  there.  The  catise  was  coa- 
tlnned,  and  was  heard  at  the  nest  term  of 
court    On  November  29,  1909,  Vickery  filed 


a  general  denial  by  imj  'Of  answ^,  ^o- rul- 
ing having  been  had  or  asked  on  his  pica  to 
the  Jurisdiction,  and  no  leave  to  file  answer 
having  been  asked  or  given  so  far  as  tlie 
record  show&  On  November  30,  1909,  the 
court  rendered  Judgment  In  the  attachment 
proceedings  reciting: 

"Now  on  this  day,  this  causa  coming  on  to  be 
heard,  the  judge  of  this  court,  having  previously 
beard  the  evidence  of  witnesses  and  the  argu- 
ment of  counsel,  and  having  taken  the  case  un- 
der advisement  [italics  ours],  finds  the  issues 
for  the  plaintiffs  in  the  sum  of  two  liundied 
dollars.." 

Then  follovra  an  ordinary  Judgment  by  at- 
tachment declaring  a  lien  upon  the  land  at- 
tached in  that  suit  and  involved  In  this. 
Vickery  called  neither  his  plea  nor  his  an- 
swer to  the  attention  of  the  court  in  that 
case,  nor  did  he  move  to  dissolve  or  ask  dls-. 
solution  of  the  attachment  or  vacation  of  the 
attachment  proceedings.  Neither  did  he  ap- 
peal from  the  attachment  Judgment  Sale 
was  regularly  made  under  that  Judgment, 
and '  Stephens  and  Horsman  purchased  the 
land  and  took  possession.  Subsequently,  for 
full  price,  they  sold  to  detoidant,  who  took 
possession  and  thereafter  expended  nearly 
$2,000  in  money  and  labor  improving  the 
land,  erecting  a  dwelling,  barns,  fences,  dig- 
ging wells,  clearing,  making  a  paaA,  etc. 
When  attached  the  land  was  subject  to  a 
deed  of  trust  for  $600  which  Stephens  and 
Horsman  paid,  and  which  sum  appellant  does 
not  ofCer  to  repay.  April  19,  1909,  some 
months  after  the  attachment  suit  was  begun, 
and  some  time  after  service  by  publication 
was  liad,  B.  P.  Vickery  and  wife  executed  a 
deed,  recorded  April  23,  1909,  purporting  to 
convey  the  attached  pr(n»erty  to  Wm.  B. 
Vickery,  who  lived  in  the  same  town  in  IIU- 
nois  with  B.  P.  Vickery.  May  3,  1909,  Wm. 
B.  Vickery  and  wife  conveyed  to  Anna  B. 
Vickery,  also  of  the  same  town.  September 
8,  1909,  Anna  B.  Vickery  and  husband,  B. 
P.  Vickery,  who  had  then  removed  to  South 
Bend,  Ind.,  in  consideration  of  $1,  conveyed 
to  appellant,  also  of  South  Bend.  Appellant 
then  had  knowledge  of  the  pendency  of  the 
attachment  suit  Neither  appellant  nor  any 
one  of  the  Vickery s  testified  in  this  case. 

[1]  Appellant's  sole  contention  is  that  the 
filing  of  Vickery's  answer  In  the  attachment 
suit  on  November  29,  1909,  ipso  facto  instant- 
ly dissolved  the  attachment,  and  as  instant- 
ly freed  the  attached  land  from  the  lieu,  and 
that  his  title  under  his  deed  of  September 
8,  1909,  is  consequently  one  in  fee  simple, 
unaffected  by  the  sale  in  the  attachment  pro- 
ceedings. This  contention  is  grounded  upon 
the  proviso  in  section  2298,  B.  S.  1900.  That 
section  authorizes  attachments  without  bond 
against  nonresidents,  but  provides  that: 

"When  any  writ  of  attachment  has  issued 
against  a  nonresident,  and  the  plaintiff  has  giv- 
en no  bond,  the  attachment  snail  be  dissolved 
as  of  course  upon  the  defendant  entering  his 
appearance  and  filing  his  answer  to  the  merits 
of  the  case." 
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It  la  obTloiifl  tbe  plea  to  the  jurisdiction 
did  not  aSect  the  attachment,  since  the  stat- 
ute makes  an  "answer  to  the  merits  of  the 
case"  a  condition  precedent  to  whatever  re- 
lief the  proviso  affords  one  within  Its  scope. 
Did  the  filing  of  tbe  answer  automatically 
dissolve  the  attachment? 

[2]  L  In  Brown  v.  McKown,  265  Mo.  S35, 
176  S.  W.  1043  et  seq.,  we  recently  had  oc- 
casion to  consider  the  effect  of  the  proviso 
In  section  2298,  but  what  was  ssdd  in  that 
case  was  not  directed  to  tbe  point  appellant 
now  presents.  The  question  here  is  whether 
the  quoted  language  of  tbe  proviso  means 
that  the  filing  of  an  answer  to  tbe  merits,  in 
a  case  to  which  it  applies,  of  Itself.'dlssolves 
tbe  attachment  without  application  to  or  ac- 
tion by  the  court,  and  without  any  further 
step  of  any  kind.  The  words  to  be  construed 
are  "shall  be  dissolved  as  of  course."  Had 
tbe  Legislature  intended  to  provide  that  up- 
on the  filing  of  an  answer  in  such  a  case  the 
attachuieut  should,  whoi  answer  was  filed, 
thereby  stand  dissolved,  and  tbe  attachment 
proceedings  thereby  stand  vacated,  we  think 
it  would  have  used  words  clearly  stating  that 
meaning.  Tbe  language  actually  used  ordi- 
narily implies  further  action  by  the  court  or 
the  party  entitled  to  the  benefit  of  such  a 
provision.  Black's  Law  Dictionary  thus  de- 
fines tbe  words  "of  course": 

"Any  action  or  step  taken  in  the  course  of 
judicial  proceedings  wnich  will  be  allowed  bj/  the 
court  upon  mere  application,  without  inquiry 
or  contest,  or  wtiich  may  be  effectually  taken 
without  even  applying  to  the  court  for  leavci 
is  said  to  be  'of  course.' "    (Italics  ours.) 

Bouvier'9  Law  Dictionary  defines  the  same 
words  thus: 

"That  which  may  he  done  in  the  course  of  le- 
gal proceedings  witboTit  makiug  any  application 
to  tbe  court ;  that  which  is  granted  by  the 
court,  without  further  inquiry,  upon  it*  being 
asked."    (italics  are  ours.) 

In  Yates  v.  People,  6  Jobna  (N.  Y.)  loe 
dt  359,  it  was  held  that  the  words  "of 
course"  mean  "according  to  the  course  and 
practice  of  the  court"  This  was  said  in 
discussing  writs  Issuable  of  course.  In  Mer- 
chants' Bank  of  St  Joseph  t.  Crysler,  67 
Fed.  loc.  dt  390,  14  C.  C.  A.  448,  In  discus- 
sing motions  "of  course"  In  equity,  tbe  Unit- 
ed States  Circuit  Court  of  Appeals  for  this 
drcuit  said  such  motions  were  those  granted 
"without  the  court  being  called  upon  to  In- 
vestigate the  truth  of  any  allegation  or  sug- 
gestion upon  which  they  are  founded."  In 
Stoddard  r.  Treadwell,  29  Cal.  281,  It  was 
held  that  a  statute  providing  for  costs  fol- 
lowing Judgments  "of  course"  meant  "as  a 
matter  of  right." 

These  authorities  warrant  the  conclusion 
that  the  language  of  the  proviso  Is  not  sus- 
ceptible of  the  meaning  now  attributed  to  It 
by  appellant  We  hold  that.  If  in  an  attach- 
ment proceeding  defendant  desires  the  bene- 
fit of  tbe  proviso  of  section  2298.  R.  S.  1909, 
It  la  Incumbent  upon  him  to  move  therefor. 
One  effect  of  the  dissolution  of  an  attach- 


ment Is  a  right  to  a  vacation  of  all  proceed- 
ings "touching  the  property  and  effects  ab- 
tached  and  tha  garnishee  summoned"  (sec- 
tion 2342,  R.  S.  1909),  and  this  also  Implies 
court  action.  That  such  attachment  defend- 
ant Is  entitled,  upon  answering,  to  such  dis- 
solution of  the  attachment  and  vacation  of 
proceedings,  and  may  secure  it  upon  applica- 
tion, does  not  sustain  the  contention  that  tbe 
filing  of  the  answer  in  Itself  worlds  a  dis- 
solution and  vacation,  unless  we  disregard 
the  principle  laid  down  in  the  authorities 
dted. 

[S,4]  2.  We  must  presume  the  trial  court 
acted  in  accordance  with  the  law.  Therefore, 
even  It  It  could  be  conceded  ai^iellant's  con- 
struction of  the  statute  Is  correct,  yet  the 
record  shows  the  cause  was  taken  under  ad- 
visement  ^me  time  prior  to  the  rendition 
of  Judgment  on  November  30,  1909.  The  rec- 
ord being  silent,  so  far  as  appears  here,  as 
to  the  date  on  which  the  cause  was  taken  un- 
der advisement,  we  can  presume,  in  aid  of 
tbe  Judgment,  that  It  was  under  advisement 
when  Vlckery's  answer  was  filed  on  Novem- 
ber 29,  1909.  Indulging  this  presumption, 
we  are  of  the  opinion  that  in  such  drcum- 
stances  the  filing  of  the  answer  without  leave 
and  Tcithout  setting  aside  the  submission 
could  not  render  applicable  the  proviso  of 
section  2298,  even  though  It  be  construed  as 
appellant  desires. 

The  Judgment  Is  affirmed.  All  concur; 
BONO,  J.,  In  paragraph  2  and  result 


CRATON  V.  HUNTZINGER.    (No.  19130.) 

(Suprema  Court  of  Missouri,  Division  No.  1. 
June  2,  1916.) 

1.  CotJBTS  «=>231(51)  —  j0Bi8DicnoiT  —  8u- 

PBEMK    CoUBX^AMOUNT    IN     C0NTBOVER8T. 

Where  plaintiff  sued  for  $25,000  and  secur- 
ed judgment  for  $250,  and  defendant  was  satis- 
fied, but  plaintiff  asked  for  and  obtained  a  new 
trial,  the  order  for  which  tbe  court  refused  to 
set  aside  on  defendant's  motion,  from  whicb 
defendant  appeals,  if  the  new  trial  was  properly 
granted,  the  case  stands  on  tbe  original  demand, 
and  transfer  frum  tbe  Court  of  Appeals  to  the 
Supreme  Court  was  justified. 

[Ed.  Note. — For  other  coses,  see  Courts,  Cent 
Dig.  {  659 ;   Dec  Dig.  «=>231(51).] 

2.  Appkal  and  Bbbob  «=>840(1)— Rkvikw— 
Scope— Question  Appealed  Fsou— Amount 
of  Recovebt. 

Where  defendant  in  personal  injury  suit  ac- 
quiesced in  judgment  for  plaintiff,  the  judgment 
was  conclusive  as  to  his  negligence  and  plain- 
tiffs freedom  from  contributory  negligence,  and 
tbe  only  question  on  plaintitTs  appeal  was  the 
adequacy  of  tbe  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <g=>840(l).] 

3.  Evidence  ^=3192— Admissibiuty— Dehon- 
Bi&ATivE  Evidence— AuTOPTio  Pbofebencb. 

In  a  personal  Injury  suit,  autoptic  prefer- 
ence of  the  plaintiff  to  show  the  extent  of  his 
injuries  is  of  probative  force,  which  may  be 
conclusive. 

[Ed.    Note.— For   other   cases,  see   Evidence^ 
Cent  Dig.  {  677;   Dec.  Dig.  <e=3lS2.] 
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i  DUCAOIS    ^S>18a(l)— EVIDKRCB— PSBSONAI, 

Injuries. 
Evidence  in  suit  for  personal  injuries  in  ac- 
cident caused  by  plaintieTs  horses  becoming 
fricbtened  by  d^endant's  automobile,  held  to 
sustain  plaintiS's  allegations  as  to  extent  ol  in- 
jories. 

(Ed.  Note.— For  other  cases,  see  Damages, 
Cfnt.  Dig.  H  003,  605,  608;  Dec.  Dig.  «=» 
1S5<1).] 

6.  Davaoes  <e=>lS2(15)— Pebsonai.  Ikjukhss— 

Inadequact  or  Damaoes. 
Verdict  for  $2S0  for  numerons  injuries  to 
bod;,   bead,  and   face,   causing   permanent  dis- 
fignrement    and    temporary    confinement,    was 
grossly  inadequate. 

(Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  396;    Dec.  Dig.  <8=»132(15).] 

ft.  New  Tbial  €=>75(4)—Gbound8— Personal 

LKJUBUES— Ilf AUSQDACY  OF  DaMAOES. 

Where  damages  awarded  by  verdiot  are 
r^wsly  inadequate,  it  is  the  doty  of  the  court 
to  interfere,  and  new  trial  may  be  granted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  {  152;   Dec.  Dig.  <S=>75{4).] 

T.  Damaoes  «=396  —  Pebbonax  Injttbiks  — 

Amount  or  Compensation. 
In    a    personal   injury   action,   plaintiff,   on 
proTine  his  case,  is  entitled  to  full  compensation, 
regardless  of  what  defendant  should  pay. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S!  222-229 ;    Dec.  Dig.  <&=>d5.] 

&  Appkai,  and  Ebrob  <S=>1068(1)— Scope  of 

Review— Harmless  Erbob— Inbtsuctions— 

Cure  bt  Vebdict. 

Plaintiff,    who    recovered    judgment,    cannot 

complain  of  erroneous  instructions  as  to  negli- 

cence  or  contributory  negligence,  such  queetions 

having  been  resolved  in  bU  favor  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  §  4225 ;  Dec.  Dig.  «=>10()8a) ; 

Trial.  Cent  Dig.  H  475.  480,  525.] 

9.  Appeai.  and  Errob   €=s>856(5)— Scope  of 
Review— GBOtrtiDs  or  Decision. 

Where  the  court,  in  sustaining  motion  for 
new  trial  on  specific  grounds  which  were  erro- 
neous, impliedly  overruled  all  other  grounds,  it 
w.-is  the  party's  right  to  have  such  other  grounds 
examined  on  defendant's  appeal  from  the  order 
panting  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Disr.  if  3408,  3410,  8423,  3424; 
Dec  Dig.  <8=>856(5).] 

10.  Appeal  and  Ebbor  <&=8.'>6(5)— Scopb  o* 
Review— Ground  of  Decision. 

If  tiie  motion  for  a  new  trial  contains  sev- 
Eral  pounds,  and  the  court  sustains  it  as  to 
>ae  ground,  without  passing  upon  the  others,  the 
»urt  on  appeal  will  not  overturn  its  decision, 
rven  if  the  ground  on  which  It  was  sustained 
ras  not  well  taken,  provided  the  record  contains 
mbstantial  evidence  that  the  motion  for  a  new 
rial  ought  to  have  been  sustained  upon  some 
ither  ground  alleged  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Jrror,  Cent.  Dig.  {g  3408,  3410,  3423,  3424; 
)ec  Dig.  «=»856(5).] 

Appeal  from  Circuit  Court,  Charlton  Coun- 
y ;  Fred  Lamb,  Judge. 

Action  by  M.  W.  Craton  against  Noah 
luntzlnger.  Judgment  for  plaintltf,  and 
ronj  the  order  granting  new  trial  on  the 
JaintlCTs  motion,  and  denying  motion  to  set 
side  sadi  order,  defendant  appealed  to  the 
3ourt  ot  Appeals,  which  transferred  the 
a  use  to  the  Supreme  Court  (177  S.  W.  816). 
lotion  to  remand  the  cause  to  the  Court  of 


Appeals  denied,  and  judgment  ofBrmed,  and 
cause  remanded. 

This  action  was  originally  brought  In  Car- 
roll county.  Mo.,  by  plaintiff,  a  practicing 
physician,  against  defendant,  the  owner  of 
an  automobile,  for  damages  on  account  of 
Injuries  sustained  through  the  alleged  neg- 
ligence of  defendant  In  operating  his  ma- 
chine, through  his  nephew,  in  such  manner 
as  to  cause  plalntlfT's  team  to  become  un- 
manageable, break  his  buggy  wheel,  throw 
him  to  the  ground,  and  thereby  cause  htm 
permanent  injury.  Plaintiff,  upon  a  trial  of 
said  cause  in  the  circuit  court  of  Carroll 
county  aforesaid,  obtained  a  verdict  before 
a  jury  for  $5,000.  Defendant  duly  appealed 
the  case  to  the  Kansas  City  Court  of  Ap- 
peals. The  latter,  on  account  of  errors  oc- 
curring during  the  progress '  of  the  trial  in 
the  circuit  court  aforesaid,  reversed  and  re- 
manded the  case.  The  opinion  In  above 
cause  was  written  by  Judge  Ellison,  and  will 
be  found  reported  In  163  Mo.  App.  718,  147 
S.  W.  612,  and  following.  A  change  of  venue 
was  taken,  and  said  cause  transferred  to  the 
Charlton  circuit  court,  where  another  trial 
was  hod  before  a  jury,  resulting  In  a  verdict 
and  judgment  for  plaintiff  for  $250. 

Being  dissatisfied  with  the  result  of  the 
last  trial,  plaintiff.  In  due  time,  filed  his  mo- 
tion for  a  new  trial.  The  latter,  among  oth- 
er grounds,  contains  the  following: 

"Third:  Because  the  verdict  is  against  the 
law  and  the  evidence. 

"Fourth:  Because  the  verdict  is  against  the 
eviHence  and  against  the  greater  weight  of  the 
evidence. 

"Fifth:  Because  the  amount  of  damages 
awarded  pitnintiff  by  the  verdict  of  the  jury,  un- 
der the  evidence  and  Instructions  of  the  court, 
are  insufficient  and  gros."!ly  inadi'iinute.    •    •    • 

"Ninth:  Because  the  court  erred  in  giving  in- 
structions •  •  •  12  •  •  •  16  on  behalf 
of  the  defendant  and  over  the  objections  of  plain- 
tiff." 

On  March  27,  1913,  the  Cliartton  circuit 
court,  by  its  entry  of  record,  disposed  of 
said  motion  for  t^  new  trial  as  follows: 

"Now  come  the  parties  hereto  and  the  motion 
for  new  trial  heretofore  filed  is  tnlten  op  and 
heard  by  the  court,  and  by  the  court  snstained, 
on  account  of  givine  instructions  No.  12  and  16 
given  on  part  of  defendant,  and  on  account  of 
excluding  evidence  of  Murl  Burruss,  Flora  Bur- 
russ  and  W.  G.  Holms,  offered  by  plaintiff  in 
rebuttal  and  objected  to  by  defendant." 

Defendant,  in  due  time,  filed  his  motion  to 
set  aside  the  above  order,  which  was  over- 
ruled and  on  appeal  granted  him,  to  the 
Kansas  City  Court  of  Appeals,  from  the  or- 
der and  judgment  of  said  court  In  sustaining 
plaintiff's  motion  for  a  new  trial,  and  grant- 
ing plaintiff  a  new  trial. 

On  May  12,  1915,  appellant  filed  in  the 
Court  of  Appeals  aforesaid  a  motion  to 
transfer  the  cause  to  this  court — after  Judge 
Ellison  had  filed  his  opinion  on  May  5,  1915, 
afilrmlng  the  judgment  of  the  Charlton  cir- 
cuit court.  In  granting  plaintiff  a  new  trial 
— on  the  ground   that  the  amount  In  Aia- 
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pnte  is  In  excess  of  f  7,500,  etc  This  motion  , 
was  resisted  by  respondent,  and  briefs  were 
filed  in  the  Court  of  Appeals  by  both  plain- 
tiff and  defendant  on  this  subject  Upon  a 
full  consideration  of  this  question.  Judge 
Trimble,  in  behalf  of  the  Court  of  Appeals, 
in  which  all  of  the  judges  of  said  court  con- 
curred, filed  an  opinion,  transferring  said 
cause  to  this  court.  Judge  Trimble's  opinion 
will  be  found  reported  in  177  S.  W.  at  pages 
816  ^nd  following.  The  mandate  of  the 
Court  of  Appeals,  and  the  record  in  said 
cause,  were  filed  in  this  court  oa  June  28, 
1915. 

On  October  12, 1915,  respondent  filed  here- 
in a  motion  to  remand  said  cause  to  the 
Court  of  Appeals,  on  the  ground  that  the 
latter  alone  has  jurisdiction  of  the  cause. 
Suggestions  in  support  of  above  motion  were 
filed  by  plaintiff..  On  the  same  day,  respond- 
ent filed  bis  motion  to  advance  said  cause, 
which  was  sustained,  and  the  case  set  for 
argument  in  this  division  on  April  13,  1916. 

The  cause  was  argued  in  this  court  on 
above  date  by  counsel  for  both  plaintiff  and 
defendant. 

W.  W.  Rucker  and  Roy  W.  Rucker,  both  of 
Keytesvllle,  and  Lozler  &  Morris,  of  Carroll- 
ton,  for  appellant.  J.  A.  Collet,  of  Salisbury, 
and  James  F.  Graham  and  Jones  &  Conkling, 
both  of  Carrollton,  for  respondent. 

BAILEY,  O.  (after  stating  the  facts  as* 
above).  [1]  I.  It  becomes  necessary  for  us 
at  the  outset  to  determine  whether  this 
court  has  jurisdiction  over  the  cause,  or 
whether  respondent's  motion  to  transfer 
same  to  the  Court  of  Appeals  should  be  sus- 
tained. The  conclusion  reached  In  the  very 
clear  and  logical  opinion  delivered  by  Judge 
Trimble  in  the  Court  of  Appeals,  sustaining 
appellant's  motion  to  transfer  the  cause  to 
this  court,  reported  in  177  S.  W.  816  et  seq., 
meets  with  our  approval. 

In  the  case  before  us,  the  defendant  was 
satisfied  with  the  judgment  for  $250  render- 
ed against  him.  The  plaintiff  was  dissatis- 
fied with  same  judgment  and  asked  for  a 
new  trial.  The  court  below  sustained  plain- 
tiff's motion  and  granted"  him  a  new  trial. 
If  this  action  of  the  court  be  sustained,  plain- 
tier's  cause  of  action  for  |25,000  stands  as 
though  no  former  trial  had  ever  taken  place. 
On  the  other  hand,  if  defendant's  contention 
is  well  founded,  and  it  should  appear  to  the 
Appellate  Ck>urt  that  a  new  trial  was  im- 
properly granted,  then  it  would  clearly  ap- 
pear that  the  amount  In  dispute  was  only 
$250,  and  the  Court  of  Appeals  alone  would 
have  jurisdiction.  The  defendant,  however, 
appealed  from  the  order  granting  respondent 
a  new  trial  in  the  case. 

In  State  ex  rel.  Patton  et  al.  v.  Gates, 
Judge,  143  Mo.  63,  U  S.  W.  739,  the  trial 
court  directed  a  verdict  for  defendant  on 
the  merits.  Plaintiffs  filed  a  motion  for  a 
new  trial,  which  was  sustained  and  defend- 
ant appealed  from  the  order  granting  plain- 


tiffs a  new  trial.  Plaintiffs  thereupon  ap- 
plied to  this  court  for  a  writ  of  mandamus, 
to  compel  respondent  to  proceed  with  the 
trial  of  said  cause,  as  judge  of  the  trial 
court,  on  the  ground  that  no  appeal  Inmd 
had  been  given,  and  by  reason  thereof,  the 
proceedings  in  said  cause  had  not  been  stay- 
ed by  said  appeal.  The  question  before  ns 
was  whether,  under  the  statute,  an  appeal 
from  an  ord^r  of  the  circuit  court  granting 
a  new  trial  without  bond,  stayed  the  trial 
of  the  cause  in  the  circuit  court,  pending  de- 
fendant's appeal  from  the .  order  granting 
plaintiffs  a  new  triaL  In  referring  to  sec- 
tion 2246,  R.  S.  1889,  as  modified  by  the 
acts  of  1S91,  143  Mo.  68,  44  6.  W.  741,  Judge 
Brace,  speaking  for  the  Supreme  Coart, 
said: 

"Thereupon  it  becomes  the  duty  of  the  court 
to  make  an  order  allowing  the  appeal,  as  requir- 
ed by  section  2246,  supra.  The  effect  of  which 
order  is  to  transfer  the  jurisdiction  of  the  case 
from  the  drcuit  court  to  the  appellate  court, 
from  the  operation  of  wbidi,  however,  is  except- 
ed the  execution  on  the  judgment  appealed  from 
in  all  cases  except  those  stated  in  section  2249. 
In  other  words,  the  effect  of  the  order  granting 
the  appeal  is  to  suspend  all  further  exercise  of 
judicial  functions  in  the  case  by  the  court  from 
which  the  appeal  is  taken  and  to  transfer  the 
same  to  the  appellate  court,  where  further 
judicial  proceeding  is  continued  until  the  case 
IS  disposed  of." 

The  above  announcement  pf  the  law  relat- 
ing to  this  subject  has  been  followed  by  the 
subsequent  decisions  of  this  court.  Young  v. 
Young,  175  S.  W.  loc.  dt  586;  Reed  v. 
Bright,  232  Mo.  loc  dt  415,  134  S.  W.  653, 
and  cases  cited. 

It  logically  follows  from  the  foregoing  cas- 
es that  if  the  entire  controversy  between 
plaintiff  and  defendant  is  transferred  to  the 
appellate  court  by  virtue  of  defendant's  ap- 
peal herein,  then  the  rights  of  both  liti- 
gants must  be  considered  in  disposing  of 
the  case.  If  defendant's  tlteory  alone  be 
considered  and  sustained,  the  trial  court 
had  no  right  to  set  aside  the  verdict  of  the 
jury  for  J250.  Considered  without  any  ref- 
erence to  plaintiCTs  rights,  the  Court  of  Ap- 
peals would  have  exclusive  jurisdiction  of 
the  case.  On  the  other  hand,  if  the  appeal 
be  considered  without  regard  to  the  rights  of 
defendant  and  based  alone  upon  the  rights 
of  plaintiff,  then  this  court  would  have  juris- 
diction, as  the  amount  in  dispute,  would  be 
in  excess  of  $7,500. 

In  the  case  before  us,  the  plaintiff  is 
strenuously  insisting  that  his  Judgment  for 
$250  has  been  set  aside,  and  that  he  now 
occupies  the  same  position  which  he  held 
before  the  trial  occurred,  and  is  entitled  to 
assert  his  claim  for  $25,000.  As  the  case 
now  stands,  the  defendant  is  seeking  to  have 
the  original  judgment  for  $250  reinstated. 
The  entire  record  has  been  brought  before 
the  court,  in  order  that  the  tribunal  exercis- 
ing appellate  jurisdiction  may  pass  upon  the 
relative  rights  of  both  parties  to  the  litlga-  . 
tion.  In  order  to  determine  these  rights,  j\(> 
It  will  be  necessary  to  consider  plaintiff's  <^ 
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demand  for  |2S,000,  u  well  as  defendaibt's 
claim,  to  the  effect  tbat  the  original  judg- 
ment for  $290,  Bbbuld  be  reinstated. 

Tbe  conclusion  reached  by  the  Court  of 
Appeals  In'  transferring  the  cause  to  this 
court  Is  not  without  precedent  to  support  It. 
In  McCarty  v.  St  Louis  Transit  Co.,  192 
Uo.  306,  91  S.  W.  132,  tbe  plaintiff's  hus- 
band, a  member  of  the  fire  department  of  the 
dty  of  St.  Louis,  while  earning  good  wages, 
vras  killed,  on  December  15,  1902,  through 
the  negligence  of  defendant,  and  bis  widow 
brongfat  suit  for  $5,000  danaages,  under  sec- 
tions 2865  and  2866,  R.  S.  1899.  This  court 
had  Jurisdlctiou  at  the  date  of  sold  accident, 
where  the  amount  In  dispute  was  In  excess 
of  ^,500.  The  Jury  returned  a  verdict  In 
faror  of  plaintiff  for  $500,  and  Judgment 
was  entered  thereon.  Plaintiff  filed  her  mo- 
tion for  a  new  trial,  and  claimed  therein 
that  the  damages  awarded  her  were  Inade- 
quate. The  trial  court  sustained  plalntUTs 
motion  on  the  above  ground  and  granted 
ber  a  new  trial.  The  defendant  there,  as  In 
the  case  at  bar,  appealed  from  the  order 
granting  a  new  trial,  and  the  appeal  in  said 
cause  was  granted  directly  to  this  court. 
Dor  Jurisdiction  was  not  questioned  by  either 
[larty  to  the  action,  but  Judge  Lamm,  In  a 
very  able  and  eloquent  opinion,  affirmed  the 
}adgment  of  the  trial  court  in  granting 
plaintiff  a  new  trial. 

We  are  therefore  of  the  opinion  that  the 
Kansas  CJity  Court  of  Appeals  was  fully  jus- 
tified, under  the  laws  of  our  state,  In  trans- 
ferring the  cause  to  this  court  foir  final  de- 
termination. Respondent's  motion  to  trans- 
fer the  case  back  to  the  Court  of  Appeals 
aforesaid  la  accordingly  overruled. 

II.  We  have  read  with  much  Interest  the 
able  and  exhaustive  opinion  promulgated  by 
Jndge  Ellison  of  tbe  Court  of  Appeals,  on 
tbe  merits  of  this  controversy,  and  hereby 
adopt  It  as  the  opinion  of  this  court,  with  a 
few  supplemental  observations  after  the  con- 
clusion of  same.  Said  opinion  is  in  words 
and  flgnres  following: 

In  the  Kansas  dty  Cocrt  of  Appeals,  Oc- 
tober Term,  1914.  M.  W.  Craton,  Eespondent, 
T.  Koah  Huntzlnger,  Appellant  No.  10U69. 
Appeal  from  Chariton  Circuit  Court 

"Plaintiff,  a  practicing  physician,  had  been 
to  see  a  patient  and  was  returning  borne  along 
the  public  road  In  a  two-horse  buggy.  On  the 
way,  he  met  with  an  automolHle,  owned  by  de- 
fendant, in  which  were  defendant's  nephew,  bis 
danghter,  a  farm  band,  and  bimselL  The  ma- 
chine was  being  driven  by  the  nephew.  By  rea- 
son of  defendant's  negligence  the  team  became 
badly  frightened,  whirled  abort  around,  crushed 
down  the  front  wheel  of  the  buggy,  and  ran 
away.  Plaintiff  was  thrown  out  receiving  se- 
rious injuries.  He  brooght  this  action  for  dam- 
ages and  recovered  judgment  for  $5,000.  On  ap- 
peal to  this  court  that  judgment  was  reversed 
and  the  caoae  remanded  for  new  trial  on  account 
of  error  in  an  instruction.  See  163  Mo.  App. 
'18  [147  S.  W.  612],  where  the  facu  are  stated 
in  more  detail  A  change  of  venue  was  taken 
and  the  caae  sent  to  Cnariton  county,  where 
another  trial  was  bad  resultinc  in  a  verdict  and 
jndgment  for  plaintiff  for  $250.  Being  dissatis- 
fied with  that  aouHwt,  be  filed  a  motion  jtor  new 


trial,  which  was  granted,  and  defendant  appeal- 
ed from  that  order.  | 

[2-4]  "PlaintifTs  motion  for  new  trial  set  up 
several  reasons,  among  them  that  tbe  verdict 
was  against  the  evidence  and  that  the  damages 
awarded  were  'insuflScient  and  grossly  inade- 
quate under  the  evidence  and  instructions' ;  and 
the  question  that  assignment  presents  is  tlie 
principal  one  in  the  case.  The  verdict  for  plain- 
tiff and  defendant's  acquiescence  therein  conclu- 
sively establish  the  tatter's  negligence  and  the 
former's  freedom  from  contributory  negligence, 
which,  as  to  tbe  facts,  only  leaves  open  the  ex- 
tent and  character  of  plaintiff's  injuries.  As  to 
these,  we  think  that  practically  they  were  con- 
ceded at  the  trial  to  be  as  was  shown  by  the  evi- 
dence in  plaintiff's  behalt  By  that  evidence  it 
appeared  that  plaintiff  was  rendered  unconscious 
by  his  fall  from  the  buggy.  He  was  bleeding 
in  great  profusion ;  tbe  blood  running  into  his 
throat  rendered  breathing  extremely  difScult 
He  was  carried  to  a  farmhouse,  where  a  cot 
was  brought  into  the  yard  and  he  laid  upon  it 
Dr.  TuU  was  called,  and  while  awaiting  him  oth- 
ers rendered  what  assistance  they  could  by  bath- 
ing his  face  and  head.  His  head  was  found  to 
be  cut  to  the  bone  from  an  inch  np  in  the  hair 
to  an  Inch  below  his  cheek  bone.  His  nose  was 
broken  and  mashed  and  so  torn  that  one  part  of 
it  hung  over  on  his  cheek.  His  lip  was  masbed 
so  as  to  partially  paralyze  it,  rendering  free 
and  easy  speech  more  difficult.  Dr.  TuU  sewed 
the  wound  on  the  head  and  jaw  and  likewise  put 
stitches  in  tbe  nose.  His  face  was  cut  in  va- 
rions  places,  leaving  scars.  The  septum  of  the 
nose,  which  was  stated  to  be  the  bone  or  car- 
tilage which  supports  it  and  divides  tbe  nostrils, 
was  broken  so  that  it  is  now  out  of  line,  leav- 
ing the  nose  crooked  and  the  nostrils  so  obstruct- 
ed that  breathing  is  difficult,  except  through  the 
mouth.  In  putting  In  place  tbe  torn  part  of  the 
nose,  there  was  left  what  the  witnesses  called 
a  small  'tit  which  hangs  down.'  He  was  In  bed 
for  ten  days  and  endnred  much  pain  and  suffer- 
ing. One  or  more  doctors  attended  him  and  his 
condition  was  such  up  to  the  time  of  the  last 
trial  that  occasionally  he  was  compelled  to  seek 
the  aid  of  a  physician,  and  the  shock  has  left 
him  in  a  nervous  condition  that  causes  him 
much  inconvenience.  His  wounds  were  descrit>- 
ed  not  only  by  himself,  but  by  other  physicians 
who  were  conceded  by  defendant  to  be  competent 
men  in  their  profession.  The  pits  or  small 
scars  on  the  face,  the  larger  scar  coming  from 
the  scalp  onto  the  Jaw,  the  crooked  nose  and  the 
tit  thereon,  were  pointed  out  to  the  jury.  The 
proof  was  indubitable;  in  fact,  it  was  not  dis- 
puted at  the  trial,  that  his  defacement  and  his 
nasal  injury  were  permanent  bnt  that  relief  for 
the  latter  difficulty  probably  could  be  had  by 
a  surgical  operation. 

"Defendant  contested  the  case  on  the  ground 
that  he  was  not  guilty  of  negligence,  and  that 
plaintiff  was  guilty  of  contributory  negligence. 
He  did  not  introduce  any  evidence  to  combat 
plaintiff's  injuries,  nor  to  minimize  their  extent. 
He  did  not  even  cross-examine  plaintiff's  witness- 
es in  that  regard,  save  by  asking  one  of  the  phy- 
sicians if  the  nose  could  not  be  helped  by  a  sur- 
gical operation.  Not  only  that,  but  the  record, 
we  think,  shows  that  defendant  admitted  the  in- 
juries were  as  stated  by  these  physicians,  except 
as  to  their  permanency.  The  following  Is  what 
occurred :  Plaintiff's  counsel  asked  Dr.  Tull,  the 
Grst  of  the  physicians  who  reached  him:  'Doc- 
tor, I  wish  you  would  take  Dr.  Craton  and  show 
the  Jury  just  where  ^e  wounds  were  and  point 
them  out'  Defendant's  counsel  spoke  up,  say- 
ing: 'There  is  no  controversy  about  that.' 
Plaintiff's  counsel  then  asked:  'Do  you  admit 
they  are  the  way  they  say?'  (meaning  these 
physicians).  Defendant's  counsel  answered:  'We 
admit  that  they  are  the  way  that  either  of  these 
gentlemen  say  they  are.'  Then,  immediately,  ^^^ 
plaintiff's  counsel  asked:  'Do  you  admit  that  (  r^/'^n\/:> 
tbey  a^  permanent  injuriesr    Another  of  d«iy  V3OOVLC 
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fendasfs  counsel  anBwered:  'We  don't  make 
any  admissions.'  This,  of  conrae,  referring  to 
the  permanency  of  the  injuries. 

"But  it  was  said  b^  defendant's  connsel  at 
the  argument  that  plaintiff's  appearance  at  the 
trial  was  evidence  that  the  obserration  of  him 
by  the  jury  should  be  considered.  It  is  true 
that  'sdf-perceptlon,  or  self-observation,  au> 
toptie  proference;  that  is,  presentation  of  the 
object  Itself  for  the  personal  observation  of  the 
tribunal,'  is  of  probative  force,  and  may  be  con- 
dnsive  in  some  instances.  We  so  decided  in 
Orschdn  v.  <Scott,  90  Mo.  App.  352,  361-<366. 
That  view  was  discredited  by  a  decision  of  the 
Supreme  Oourt  in  Phelps  v.  City  of  Salisbury, 
161  Mo.  1  [61  S.  W.  SS2]  •  but  it  is  asserted 
in   later   eases;     State   v.   Gebhaodt,   219   Mo. 


708,  718  [119  S.  W.  3501;  State  v.  Davis,  237 
Mo.  237,  242  ri40  S.  W.  902].  A  remarit  in 
the  Oebhardt  Case,  that  'courts  are  frequently 


called  upon  to  act  upon  evidence  addressed  to 
the  senses,  often  called  view  or  inspection,  and 
to  recognise  without  further  proof  that  the  per" 
son  before  them  ia  an  aged  person,  male  or  fe- 
male, a  child,  •  boy  or  a  girl,  white  or  black, 
a  person  with  or  without  phyaical  deformity  of 
limbs  and  the  like,'  ia  especially  applicable  to 
this  case,  in  its  application  to  plaintttTa  claim 
of  facial  disfigurement.  But  in  order  to  allow 
observation  to  have  any  weight,  there  must  be 
a  preaence  or  an  absence  of  something  to  ob- 
serve. If,  for  instance,  a  man  present  at  the 
trial  had  but  one  leg,  it  could  not  be  said  the 
jury  could  observe  ne  had  two.  So  in  this 
case  it  should  not  be  said  that  the  Jury  observ- 
ed that  plaintiff's  nose  and  face  were  not  dis- 
figured when  the  plaintiff  himself  exhibited  his 
face  to  the  jury  and  pointed  out  by  name  the 
scars  and  the  at  on  the  nose.  He  said  to  the 
jury  'you  ae«  a  tit  that  hangs  down,'  which  waa 
'where  the  edges  didn't  come  quite  together.' 
He  said,  'There  ia  a  triangular  cut  right  in  the 
head  there,  extending  down  to  about  here  (in- 
dicating) ;  you  can  see  the  scar  right  here.' 
In  much  the  same  way  his  face  and  crooked 
noae  caused  by  breaking  or  mashing  the  septum 
were  exhibited  to  the  jury  by  physicians.  In 
view  of  thia  and  other  evidence,  not  questioned 
by  defendant,  and  the  statement  of  counsel 
above  set  out,  there  is  no  reasonable  ground  left 
for  the  idea  that  the  jurjr  may  have  observed 
that  plaintiff  was  not  injured  and  disfigured. 
It  is  jKMaible  that  reputable  phyenciana  or 
plaintiff  himself  would  go  through  the  farce 
(without  dispute  or  challenge  from  the  defend- 
ant) of  exhibiting  and  pointing  out  perfect  and 
natural  conditions  of  face  and  head  and  falsely 
calling  them  names  of  disfigurement;  but  it 
is  not  believable. 

[5, 6]  "But  we  are  met  with  defendant's 
claim  that  the  verdict  of  the  jury  assessing 
compensation  in  actions  in  tort  for  unliquidat- 
ed damages  cannot  be  disturbed.  Counsel  qual- 
ified that  statement  by  the  proviso,  'if  the 
amount  is  a  substantial  sum';  conceding  that 
if  the  sum  is  merely  nominal,  the  court  had 
supervisory  power;  but  claiming  that  $250, 
the  amount  of  the  verdict,  was  a  substantial 
sum.  In  our  opinion,  keeping  the  character  of 
the  injuries  in  mind,  it  should  not  be  so  con- 
sidered. We  think,  under  the  evidence  and  in- 
structions of  the  court,  that  sum,  to  use  the  lan- 
guage of  the  motion  for  new  trial,  'is  grossly 
inadequate,'  and  must  haVe  been  arrived  at  in 
disregard  of  the  evidence.  It  should  strike  all 
reasonable  minds  as  pal;>ably  unjust  and  un- 
fair. In  such  instances  it  is  the  duty  of  the 
court  to  interfere.  Fischer  v.  St  Louis,  189 
Mo.  607,  579  [88  S.  W.  82,  107  Am.  St.  Rep. 
380].  That  case  cites  others  from  the  Supreme 
Court  and  announces  the  duty  of  the  court  to 
interfere  when  the  verdict  is  wholly  inadequate 
as  well  as  when  it  is  excessively  large.  It  is 
stated  in  Leavitt  v.  Dow,  105  Me.  50  [72  Atl. 
736,  134  Am.  St.  Rep.  534,  17  Ann.  Cas.  1072], 
that  the  tule  of  absolute  deference  to  the  ver- 
dict of  a  Jury  in  actions  ia  tort,  'haa  been-  re- 


lazed,  and  it  la  now  held  both  !a  England  and 
in  the  courts  of  the  United  States  that  no 
reason  can  be  given  for  setting  aside  verdicts 
because  of  excessive  damages, '  which  does 
not  apply  to  setting  them  aside  for  inadequa- 
cy of  damages.'  The  same,  in  substance,  is 
said  in  Ldght  Co.  v.  Mason,  81  Ohio  St  463 
m  N.  E.  292,  28  li.  R.  A.  (N.  S.)  1301,  and 
in  Simmons  v.  Fish,  210  Mass.  663  [97  X. 
B.  102,  Ann.  Cas.  1912D,  588],  in  which  latter 
casCj  practically  like  the  one  at  bar,  the  issue 
of  liability  was  the  onl^  contest,  there  being 
no  dispute  as  to  the  injury  done,  which  was 
the  loss  of  an  eye,  and  the  verdict  was  for 
$200.  The  court  said  at  page  571  of  the  re- 
port that  such  a  verdict  the  jury  having  agreed 
upon  the  defendant'a  liability,  'was  inooDceiv> 
able'  as  to  the  damages  returned,  and  that  'the 
inference  was  irresistible  that  it  was  agreed 
upon  from  improper  motives.'  In  Benton  v. 
Collins,  126  N.  C.  83,  93  re4  S,  B.  242,  47  U 
R.  A.  33],  a  verdict  for  $350  for  assault  and  bat^ 
tery  was  set  aside  for  inadequacy.  In  Tath- 
weU  ▼.  Cedar  Rapids,  122  Iowa,  50  [97  N.  W. 
96],  a  verdict  for  $1(X>  was  set  aside  for  same 
reason.  In  Rossey  v.  Lawrence,  123  La.  1053 
[49  South.  704,  17  Ann.  Cas.  484]  a  verdict 
for  $1,000  for  loss  of  a  thumb  and  forefinger 
and  injury  to  others  was  'manifestly  inade- 
quate.' In  Morrlssey  v.  ESectric  Ry.  Co.  [30 
App.  Div.  424],  51  N.  T.  Supp.  945,  a  verdict 
for  $500  in  a  personal  injury  case  was  said  to 
be  ridiculously  small  and  it  was  <et  aside. 

"From  the  frequency  of  applications  by  de- 
fendants to  set  aside  verdicts  for  excessiveness 
and  the  rarity  of  such  requests  from  plaintiffs 
for  inadequacy,  the  bar  has  been,  in  a  manner, 
led  into  the  belief  that  the  latter  is  not  allow- 
able by  law.  But  the  cases  herein  cited  dis- 
close that  no  reason  exists  for  the  former  class, 
that  could  not,  and  should  not,  be  applied  to 
the  latter. 

"The  extreme  case  falling  ander  onr  observa- 
tion is  that  of  Phillips  t.  London  Ry.  Co.  (1879) 
5  L.  R.  Q.  B.  7&  where  a  verdict  for  £7,000 
($35,000)  Was  held  so  tar  inadequate  as  to  re- 
quire a  new  trial,  at  which  £16,000  ($80,000) 
was  recovered ;  (1879)  5  U  R.  C.  P.  280.  The 
plaintiff  in  that  case  was  a  physician  with  large 
income.  We  have  not  a  case  like  that,  but  we 
are  now  dealing  with  defendant's  proposition 
that  we  have  not  the  legal  Tight  to  interfere 
with  a  verdict  where  a  substantial  sum  is  re- 
turned. 

"There  is  a  dass  of  actions  in  tort,  such,  for 
instance,  as  slander,  where,  in  the  absence  of 
special  or  consequential  damages,  there  is  no 
tangible  loss,  in  which  it  has  been  held  that 
the  small  amount  of  the  verdict  is  not  ground 
for  new  trial,  'unless  there  has  been  some  mis- 
take in  a  point  of  law  on  the  part  of  the  Judge 
who  presided,  or  in  the  calculation  of  figures 
by  the  jury.'*  Rendall  v.  Hayward,  6 .  Bing; 
(N.  0.)  424;  Forsdikc  v.  Stone,  L.  B.  3  G.  I\ 
607.  In  the  latter  of  these  cases  the  court  said 
that  'in  a  case  of  slander  a  jury  considers  not 
only  what  the  plaintiff  should  receive,  but 
what  the  defendant  should  pay.'  On  the  first 
appeal  of  Phillips  v.  London  Ry.,  supra  (1879, 
4  Q.  B.  406),  Cockbum,  C.  J.,  at  page  409,  ap- 
proved of  that  statement,  and  distinguished 
between  an  action  for  slander  and  one  for  per- 
sonal injury,  in  these  words :  'We  think  the 
rule  contended  for  (in  slander)  has  no  applica- 
tion in  a  case  of  personal  injury,  and  that  it  is 
perfectly  competent  to  us  if  we  think  the  dam- 
ages unreasonably  small  to  order  a  new  trial 
at  the  instance  of  the  plaintiff.  There  can  be 
no  doubt  of  the  power  of  the  court  to  grant  a 
new  trial  where  in  such  an  action  the  damages 
are  excessive.  There  can  be  no  reason  why 
the  same  principle  should  not  apply  where  they 
are  insnfBcient  to  meet  the  justice  of  the  case' 

[7]  "While  we  are  not  called  upon  In   this 
case   to   distinguish  between   slander  and   per- 
sonal injury,  we  do  say  that  in  the  latter  »<>~xr^\r> 
don,  so  far  OS  comp«n8at05)t,,?(8m|»^  ^S-  QOoOy  It. 
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eerned,  one  is  vtitled  to  haT»  fall  oompania- 
tion,  and  a  jotj  has  no  right  to  consider  what 
a  Soilty  defendant  should  pay,  apart  from  Tvhat 
a  plaintiff  should  receive.  FuU  compensation 
is  a  plaintiff's  risht  and  the  courts  should  be 
equally  aa  alert  to  see  that  he  gets  no  less,  as 
they  are  to  prevent  hla. getting  more;  making, 
of  coarse,  all  proper  allowance  for  the  fair 
and  nnbiaaed  sense  of  justice  and  the  reason- 
able discretion  which  is  necessarily  left  to  a 
jnry,  when  the  nature  of  the  loss  is  such  that 
the  amonnt  of  it  cannot  be  precisely  ascer ' 
tained. 

[8,  9]  "The  trial  court  gave  as  the  reason  for 
grantmg  a  new  trial  that  it  erred  in  two  In* 
structions  (12  and  16)  given  for  defendant  on  the 
mbject  of  negligence  and  contributory  negli- 
gence. But  since  the  verdict  was  for  plaintiff 
notwidistandinK  those  instructions,  it  leaves  him 
without  ground  of  complaint  in  that  respecL 
AsBuming  that  the  court,  in  only  naming  the 
error  just  mentioned,  impliedly  overruled  all  oth- 
er causes  set  up  in  the  motion  for  new  trial, 
it  still  leaves  plaintiff  with  the  right  to  ask  this 
court  to  examine  the  other  causes  he  set  up,  viz., 
that  the  verdict  was  'against  the  evidence,'  and 
that  the  damages  awarded  were  'grossly  inade- 
quate, nnder  the  evidence  and  instructions.' 

"As  the  case  is  to  be  retried  we  suggest  the 
amnber  of  the  Instructions  be  materi&lly  lessen- 
ed.   We  think  the  judgment  should  be  affirmed. 

"Trimble,  3,,  concurs.  Johnson,  J.,  dissents. 
"James  Ellison,  P.  J." 

In  Bwart  ▼.  Penlston,  233  Mo.  loc.  dt  709, 
138  S.  W.  425,  this  court  said : 

"We  are  of  opinion  that  courts,  npon  their 
«wn  motioD,  may,  in  th«  Interest  of  justice,  and 
during  the  same  term  of  the  court,  set  aside 
their  judgment  and  the  verdict  upon  which  it 
was  entered." 

To  the  same  eflTect  Is  HoUenbeck  t.  Ry. 
Co.,  141  Mo.  97,  38  8.  W.  728,  41  S.  W.  887. 
Hie  motloii  for  a  new  trial  was  filed  and 
■ostalned  tn  this  case,  at  the  same  term  at 
whldi  the  judgment  was  entered. 

lit]  We  have  likewise  nnlformly  held  that 
tt  a  motion  for  a  new  trial  contains  several 
.groimds,  and  the  court  snstains  it  without 
specifying  of  record  the  ground  or  grounds 
on  which  It  Is  sustained,  we  will  not  reverse 
such  ruling  If  the  record  contains  substantial 
testimony,  warranting  the  conclusion  reach- 
ed by  the  trial  court,  on  other  grounds.  Hew- 
itt V.  Steele,  118  Mo.  loc.  dt  473,  24  S.  W. 
440;  Lead  &  Zinc  Mining  Co.  y.  Webster,  193 
Mo.  351,  92  S.  W.  79;  Johnson  v.  Grayson, 
230  Mo.  loa  dt  393,  180  S.  W.  673.  It  is 
eqnally  as  well  settled  that  If  the  motion 
for  a  new  trial  contains  several  grounds,  and 
the  court  sustains  It  as  to  one  ground,  with- 
out passing  npon  the  others,  that  we  will  not 
overturn  its  dedslon,  even  If  the  ground  on 
which  It  was  sustained  was  not  well  taken, 
provided  the  record  contains  substantial  evi- 
dence from  which  this  court  can  reach  the 
conclusion  that  the  motion  for  a  new  trial 
ought  to  have  been  sustained  npon  some  oth- 
er ground  alleged  therein.  The  foregoing 
opinion  points  out  clear  and  substantial  tes- 
timony In  the  record,  tending  to  show  that 
Qte  ends  of  justice  would  best  be  subserved 


by  sustaining  the  actlcm  ot  the  trial  court  in 
granting  plaintiff  a  new  trial,  although  up- 
on a  different  ground  from  that  mentioned 
by  the  court,  In  its  record  sustaining  same. 

In  the  McCarty  Case,  supra,  192  Mo.  loc. 
dt  400,  ei  S.  W.  133,  It  is  said : 

"There  is  no  brief  by  respondent  By  that 
of  appellant  only  one  insistence  is  made,  to  wit, 
that  the  verdict  was  a  substantial  one — a.  verdict 
the  jury  was  authorised  to  render  and  which,  to 
attain  or  disturb,  was  error,  nisi,  because  there- 
by appellant  is  subjected  to  a  new  inquisition  of 
damages  and  placed  in  danger  of  being  mulcted 
in  $5,000." 

Judge  Lamm,  In  considering  ttiis  subject 
upon  pages  401,  402,  of  192  Mo.,  npon  page 
133  of  91  S.  W.,  said: 

"Considering  the  case  from  this  point  of  view, 
it  must  not  be  lost  sight  of  that  a  jury  may  not 
give  any  verdict  it  pleases.  Its  verdict  is  first 
subject  to  the  trained  judicial  discretion  of  the 
trial  judge,  and  his  judicial  discretion,  so  exer- 
dsed  upon  the  verdict,  will  not  be  interfered 
with  on  appeal  except  it  be  unmistakably  un- 
wisely exercised.  Bank  v.  Armstrong,  02  Mo. 
loc.  dt  279  et  seq.  [4  S.  W.  720];  Bank  v.  Wood, 
124  Mo.  loc.  cit  76,  77  [27  8.  W.  554] :  Kuenzei 
V.  Stevens,  155  Mo.  loc;  cit  285  [56  S.  W. 
1076] ;  McCloekey  v.  PuUtzer  Pub.  Co.,  163  Mo. 
loc.  cit  33  [63  S.  W.  99],  and  cases  dted.  T^ie 
wise  exercise  of  this  judicial  discretion  on  the 
part  of  circuit  judges  has  always  been  encourag- 
ed by  this  court — a  discretion  exemplified  by  Jus- 
tice Grier  in  his  celebrated  di£tum  that  'it  takes 
thirteen  men  in  this  couVt  to  steal  a  man's  farm ; 
twelve  in  the  box  and  one  on  the  bench.' 

"The  trial  jndge  stands  peculiarly  close  to  the 
fountainhead  of  legal  justice.  He  is  the  high 
priest  presiding  at  the  very  altar  of  the  temple. 
To  him  it  is  given  to  hear  the  intonation  of 
voice  of  a  witness,  to  see  his  manner,  his  cast 
of  countenance,  the  glance  of  his  eye,  the  be- 
havior of  the  jury,  their  intelligence,  their  at- 
tention and  the  whole  network  of  small  inddents 
creating  an  atmosphere  about  a  case  and  tending 
possibly  to  a  perverted  result  or  otherwise,  none 
of  which  can  be  preserved  In  the  bill  of  excep- 
tions and  sent  here,  and  in  him,  therefore,  should 
exist  the  courage  to  prevent  a  miscarriage  of 
right.  His  viewpoint  IS  entirely  different  &rom 
that  of  an  appellate  court" 

The  above  case  affords  a  strong  precedent 
for  the  action  of  the  trial  court  in  granting 
plaintiff  a  new  trial.  Plaintiff  was  earning 
good  wages,  and  a  Jury  only  allowed  his  wid- 
ow $600  on  account  of  his  death.  The  court 
below  granted  her  a  new  trial  because  the 
damages  were  inadequate,  and  we  aflBrmed 
the  judgment  We  are  satisfied  .with  the 
oonclusion  reached  in  the  McCarty  Case,  and 
see  no  reason  for  departing  from  same  In  dis- 
posing of  the  case  before  us. 

The  Judgment  below  Is  accordingly  a£9rm- 
ed,  and  the  cause  remanded  to  the  drcult 
court  of  Chariton  county  for  further  disposi- 
tion. 

BROWN,  C,  concurs, 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  adopted  as  the  opinion  of 
the  court    AH  concur;  BOND,  J.,  in  resnlt 
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STATE  «x  Inf.  WRIGHT,  Prosecntiiig  Attor- 
ney, T.  MORGAN  et  al.    (No.  18754.) 
(Supreme  Oourt  of  Missouri,  Division  No.  1. 
June  2,  1916.) 

1.  Appeal  and  Ebbob  €=»502(1)— Record- 
Bill  OF  Exceptions  —  Motion  fob  New 
Trial. 

Appellant,  in  his  abstract  of  record,  where 
matters  of  exception  are  relied  on,  must  show  by 
the  reoord  proper  that  his  motion  for  new  trial 
was  filed  within  the  timf  required  by  law,  and 
must  set  out  as  part  of  the  oii.  of  exceptions  the 
motion  for  new  trial,  or  by  appropriate  language 
call  for  it,  else  the  court  can  consider  only  the 
record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2306 ;  Dec.  Dig.  <S=»502(1).] 

2.  Statutes  «=>96(1)  —  Constittjtionalitt — 
Local  and  Special  Law. 

Sess.  Acts  1913.  p.  721,  providing  for  the 
organization  of  consolidated  schools  and  rural 
high  schools,  and  providing  state  aid  therefor,  is 
not  violative  of  Const,  art.  4,  §  53,  prohibiting 
local  or  special  laws  concerning  schools,  as  being 
local  and  special,  applying  to  only  part  of  the 
state,  while  a  general  law  could  be  made  ap- 
plicable. • 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  {  107;  Dec.  Dig.  ©=996(1).] 
R.  Schools  and  School  Districts  ©=>22  — 

Statute  Authorizing  Formation— Oonsti- 

TDTlONALrrT. 

Sess.  Acts  191S,  p.  7121,  providing  for  the  or- 
ganization of  consolidated  schools  and  rural 
high  schools,  and  providing  state  aid  therefor,  is 
not  violative  of  Const,  art.  10,  i  11,  prescribing 
the  limits  of  taxation  for  local  purposes,  in  that 
n  school  district  formed  under  the  act  would  be 
neitlicr  a  country  nor  a  city  district;  Rev.  St 
§  10775,  classifying  school  districts. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  C^t  Dig.  S  41 ;  Dec  Dig.  «=» 
22.1 

4.  CoNSTrranoNAL  Law  «=s226(l)  —  Equai. 

Protection  of  Laws  —  School  Distbiot 

Statute. 
Sess.  Acts  1913,  p.  721,  providing  for  the 
organization  of  consolidated  schools  and  rural 
high  schools,  and  providing  state  aid  therefor, 
is  not  violative  of  the  Fourteenth  Amendment  of 
Const  V.  S.  j  1,  as  denying  citizens  of  the  state 
equal  protection  of  the  laws,  etc. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  C!ent  Dig.  S  681;  Dea  Dig.  «=»225(1).] 

6.  Statcteb    «=»235— Oonstruction— Sohooi. 

Laws. 
It  is  the  policy  of  the  Supreme  Court,  in 
construing  statutes  relating  to  schools  and  school 
districts,  to  give  them  a  liberal  construction,  and 
to  uphold  the  same  whenever  it  can  be  done 
without  violating  the  plain  provisions  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  316;   Dec.  Dig.  «=»235.] 

Appeal  from  Circuit  Court,  Nodaway  Coun- 
ty; Wui.  C  Ellison,  Judge. 

Quo  warranto,  on  the  relation  of  George 
P.  Wright,  Prosecuting  Attorney  of  Nodaway 
Ck>unty,  against  Everett  L.  Morgan  and  oth- 
ers. From  a  Judgment  for  respondents,  tbe 
relator  appeals.    Judgment  affirmed. 

On  July  7,  1914,  George  P.  Wright,  prose- 
cuting attorney  of  Nodaway  county,  com- 
menced a  proceeding  by  quo  warranto.  In  tbe 
circuit  court  of  said  county,  against  tbe 
above-named  defendants,  charging  that  they 


were  unlawfully  and  wlllfnily  osurplng  and 
exercising  the  functions  and  prerogatives  of 
directors  of  school  districts  numbered  141, 
160,  16L  162,  and  181,  in  said  county.  In 
the  way  and  manner  aforesaid,  under  tbe 
pretense  and  claim  that  the  above-mentioned 
school  districts  were  embraced  In  and  con- 
stitute the  alleged  consolidated  district  No. 
162  as  aforesaid;  and  that  said  respondents 
have  been,  and  now  are,  unlawfully  and  will- 
fully acting  In  cMicert  and  together,  as  a 
board  of  school  directors  .In  the  territory 
embraced  in  the  school  districts  aforesaid, 
and  are  causing  taxes  to  be  assessed  and 
levied,  teachers  to  be  employed,  schooU  to  be 
run,  etc.,  and  are  performing  all  acts  and 
things  required  and  permitted  to  lawful 
school  directors;  all  of  which  is  willfully 
and  unlawfully  done  to  the  injury  and  det- 
riment of.  the  state  of  Missouri. 

On  October  12,  1914,  respondents  filed 
their  return,  setting  out  in  detail  all  the 
different  steps  .and  proceedings  to  establish 
consolidated  school  district  No.  162,  and 
tending  to  show  that  they  were  elected  as 
directors  in  said  consolidated  district,  as 
required  by  law.  Tbe  facts  stated  in  the 
return,  if  true,  show  a  substantial  compli- 
ance with  the  law,  in  regard  to  the  forma- 
tion of  said  district  and  tlie  election  of  re- 
spondents as  directors  therein. 

Relator  filed  a  reply,  putting  in  Issue  the 
facts  pleaded  by  respondents  in  their  return, 
and  attacked  the  validity  of  the  Acts  of  1913, 
page  721  and  following,  upon  the  alleged 
grounds  that  said  act  violates  section  28  of 
article  4  of  our  (Constitution  In  that  it  con- 
tains more  than  one  subject,  which  is  not 
clearly  expressed  in  the  title;  and  that  the 
title  to  said  act  is  misleading  and  not  broad 
enough  to  cover  the  subjects  attempted  to 
be  embraced  therein.  Be  further  charges 
that  said  act  violates  section  63  of  article 
4  of  our  Constitution  in  that  it  is  local,  spe- 
cial, and  applies  only  to  a  part  of  the  state ; 
that  a  general  law  could  be  made  ai^llcable 
to  the  whole  state;  that  it  is  a  local  option 
law  and  exempts  from  its  operations  portions 
of  the  state ;  that  the  attempted  classification 
violates  section,  11  of  article  10  of  our  Con- 
stitution. He  further  alleges  that  said  act 
violates  the  Fourteenth  Amendment  to  tbe 
ConstituUon  of  tbe  United  States  in  that  it 
denies  to  the  citizens  of  the  state  the  equal 
protection  of  the  laws ;  and  that  tbe  enforce- 
ment of  said  act  would  abridge  the  priv- 
ileges and  immunities  of  citizens  of  the  Unit- 
ed States  and  of  the  state  of  Missouri. 

The  court,  on  tlie  19th  of  December,  1914, 
after  hearing  the  evidence  and  argument  of 
the  counsel,  found  the  issues  in  behalf  of 
respondents  and  entered  Judgment  in  ac- 
cordance therewith.  The  cause  was  duly  ap- 
pealed by  relator  to  this  court 

We  have  simply  set  out  heretofore  tbe 
substance  of  the  petition,  answer,  reply, 
and   Judgment,   as   constituting  the   record 


4s»For  other  eww  ipa  same  topic  and  KBT-NUIIBBR  In  all  Key-Numbered  Digeats  and  Indexes 


bgle 


Ua) 


STATE  v.MORa AN 


65 


proper;  and  have  not  sfet  out  any  of  the 
erldence  and  matters  of  exception,  because 
tlie  alleged  bill  of  exceptions  mentioned  In  the 
abstract  of  record  does  not  contain  a  mo- 
tion for  a  new  trial,  nor  Is  there  any  call 
tberelQ  for  same.  This  matter  will  be  con- 
sidered more  fully  in  the  opinion  to  follow. 

Wm.  G.  Sawyers,  Pros.  Atty.,  of  Mary- 
TUle  (George  P.  Wright  and  A.  F.  Harvey, 
both  of  MaryvlUe,  of  counsel),  for  appellant. 
Cook,  Cmnmlna  &  Dawson,  of  MaryvlUe,  for 

respondents. 

BAILEY,  C.  (after  stating  the  facts  as 
above).  Appellant  has  set  out,  as  a  part  of 
the  record  proper  his  motion  for  a  new  trial, 
the  ruling  of  the  court  thereon,  and  alleged 
that  an  exception  was  taken  to  the  action  of 
the  coiut  In  overruling  same.  Turning,  how- 
ever, to  the  abstract  of  record,  and  Inspect- 
ing the  contents  of  the  alleged  bill  of  ex- 
ceptions, we  find  no  motion  for  a  new  trial 
set  oat,  nor  is  there  any  call  made  there  for 
said  motion. 

[1]  Appellant,  in  his  abstract  of  record, 
nrhere  matters  of  exception  are  relied  on, 
must  show  by  the  record  proper  that  bis  mo- 
tion for  a  new  trial  was  filed  within  the 
time  required   by   law.     He  complied  with 
this  requirement,  as  shown  by  the  record. 
He  Is  likewise  required,  in  his  abstract  of 
record,  to  set  out,  as  a  part  of  the  bill  of 
eiceptions,  the  motion  for  a  new  trial,  or 
by  appropriate  language  call  for  some  there- 
in.   In  the  case  at  bar,  the  alleged  bill  of 
eiceptions  does  not  contain  any  motion  for 
a  new  trial,  nor  is  there  any  call  therein 
for  said  motion.    Hence,  under  the  repeated 
ratings  of  this  court,  we  can  only  consider 
the  record  proper.     Haggerty  v.   Ruth,  259 
Ifo.  loc.  clt.  222,  223,  168  S.  W.  587;    City 
of  St.  Louis  V.  Young,  248  Mo.  loc.  clt  34T, 
MS,  154  S.   W.  87;    Bealty  Co.  v.  Brewing 
Co.,  247  Mo.  loc.  clt  31,  32,  152  S.  W.  31; 
Blanchard  v.  Dorman,  236  Mo.  loc.  clt.  438, 
439,  139  S.   W.  395;    City  of  St  Louis  v. 
Hennlng,  235  Mo.  loc.  clt.  51,  138  S.  W.  6; 
Betzler  et  al.  v.   James,  227  Mo.  loc.   dt 
1S7,  126  S.  W.1007;   Hays  v.  Foos,  223  Mo. 
loc.  clt  423,  424,  122  S.  W.  1038;    State  ex 
rel.  V.  Adkins,  221  Mo.  loc.  clt.  120,  119  S. 
W.  1091 ;    Groves  v.  Terry,  219  Mo.  loc.  clt. 
597,  598,  117  S.  W.  1167;    Gilchrist  v.  Bry- 
int,  213  Mo.  loc.  clt  443,  111  S.  W.  1128; 
Reed  v.  Colp,  213  Mo.  577,  112  S.  W.  255; 
Stark  V.   Zehnder,  204  Mo.  442,  102  S.  W. 
•92;    Harding  v.  BedoU,  202  Mo.  625,   100 
5.  W.   638;     State   v.    Ruck,   194   Mo.   416, 
12  S.  W.   706,  8  Ann.  Cas.  976;    State  v. 
tevely.  145  Mo.  660,  47  S.  W.  787;    State  v. 
landley,  144  Mo.  118,  45  S.  W.  1088;    State 
.  Wray,  124  Mo.  542,  27  S.  W.  1100;    State 
.  GrUBn,  98  Mo.  loc.  dt  674,  12  S.  W.  358, 
iid  cases  cited.    There  are  numerous  other 
aaes  decided  by  this  court,  as  well  as  the 
arlons   courts  of  appeals,  announcing  the 
aae  rule  of  law.    This  court  has  endeavor- 
d  to  impresa  upon  counsel  throughout  the 


state  the  necessity  of  observing  this  plain 
requirement.  If  members  of  the  bar  are 
heedless  in  falling  to  observe  the  law,  in  re- 
spect to  these  matters,  with  so  many  de- 
cisions requiring  It,  they  should  not  expect 
the  court  to  overlook  such  errors,  when  they 
are  patent  upon  the  face  of  the  record. 

II.  /Record  Proper.  The  petition  states  a 
good  cause  of  action,  and  the  answer,  as 
heretofore  stated,  sets  out  in  detail  all  of 
the  proceedings  tending  to  show  that  con- 
solidated school  district  No.  102  was  legally 
establliihed,  as  required  by  the  Acts  of  1913, 
page  721  and  following,  and  that  respondents 
were  legally  elected  to  fill  the  positions, 
from  which  they  are  now  sought  to  be  ousted 
by  relator.  The  reply  puts  in  Issue  the  al- 
legations of  the  answer,  and  attacked  the 
validity  of  above  act  uiion  the  grounds  here- 
tofore set  out  In  the  statement. 

On  the  record  thus  presented,  the  trial 
court,  after  hearing  the  evidence  and  argu- 
ment of  counsel,  found  the  Issues  In  favor  of 
respondents  and  entered  Judgment  in  accord- 
ance therewith.  As  the  trial  court,  on  the 
facts,  has  found  In  favor  of  respondents,  and 
as  we  are  precluded  from  reviewing  same, 
because  no  motion  for  a  new  trial  api)ears  In 
the  bill  of  exceptions  or  is  called  for  therein, 
the  judgment  below  must  stand  affirmed,  un- 
less the  Acts  of  1913,  at  page  721  and  fol- 
lowing, be  held  as  unconstitutional  upon  one 
or  more  of  the  grounds  set  out  In  the  reply. 

III.  The  reply  challenges  the  constitution- 
ality of  the  Act  of  the  General  Assembly  of 
Missouri,  approved  March  14,  1913,  and  re- 
ported In  the  Session  Acts  of  1913,  at  page 
721  and  following,  on  the  ground  that  It  Is 
violative  of  section  28  of  article  4  of  the  Con- 
stitution of  Itlissourl  in  that  It  contains  more 
than  one  subject  which  is  not  clearly  ex- 
pressed In  the  title,  and  because  the  title  to 
said  act  is  misleading  and  not  broad  enough 
to  cover  the  subject  attempted  to  be  em- 
braced therein. 

We  are  relieved  of  the  necessity  of  consid- 
ering this  question,  on  account  of  the  recent 
ruling  of  the  court  in  banc  in  the  case  of 
State  ex  rel.  Clark  et  al.  v.  John  P.  Gordon, 
281  Mo.  681,  170  S.  W.  892.  Judge  Woodson, 
in  speaking  for  the  above  court,  in  his  opin- 
ion set  out  various  sections  of  the  act  com- 
plained of,  and  in  direct  terms  held  that  said 
act  did  not  violate  the  provisions  of  section 
28  of  article  4  of  the  Constitution  aforesaid. 
He  cites  in  his  opinion  a  large  number  of  au- 
thorities sustaining  the  conclusion  reached 
by  him  in  that  respect  In  discussing  other 
constitutional  questions  raised,  in  respect  to 
said  act,  Judge  Woodson,  on  page  649  of  261 
Mo.,  page  897  of  170  S.  W.,  said: 

"This  act  is  progressive  and  in  keeping  with 
the  forward  movement  of  the  state  and  country 
at  large— bringing  borne  better  schools  and  high- 
er grades  of  instruction,  which  the  ordinary  pub- 
lic schools  do  not  tench,  and  are  incapable  of 
teaching  on  account  of  the  lack  of  means  to  con- 
struct appropriate  buildings  and  to  employ  com' 
peteot  teachers.  By  this  scheme  of  the  Legisla- 
ture, thousands  of  our  children  can  and  will  be 
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instructed  in  th«  faitrher  branebe«  of  «dueation 
not  tausbt  in  ttie  ordinary  scliool,  who  are  un- 
able to  go  to  dtr  biKh  schools,  colleses,  and 
universities  away  from  home. 

"The  desifcn  of  the  Leicislature  is  Kood  and 
wise,  and  before  the  act  conferring  this  benefi- 
cence upon  tbe  youth  of  tb«  country  should  be 
declared  invalid  the  reasons  therefor  should  b« 
so  clear  and  unanswerable  that  no  rcasonnble 
doubt  should  exist  as  to  its  nnconAtitutionality; 
and.  after  a  careful  rending  of  the  briefs  <tf  tbe 
respective  parties  and  having  investigated  tbe 
authorities  cited,  we  are  of  the  opinion  that  no 
such  reason  has  been  pointed  out." 

The  language  above  quoted  fully  disposes 
of  the  foregoing  question,  and  Is  alike  appli- 
cable to  the  other  constitutional  questions 
hereafter  discussed. 

[2]  IV.  It  Is  charged  In  the  reply  that  said 
act  is  unconstitutional  because  It  Is  violative 
of  section  53  of  article  4  of  the  Constitution 
of  Missouri  in  that  It  is  local  and  special, 
and  applies  to  only  a  part  of  the  state ;  that 
a  general  law  can  be  made  applicable  to  tbe 
whole  state,  etc.  We  are  of  the  opinion  that 
there  is  no  merit  In  this  contention.  The 
above  act  is  not  confined  to  any  county  or 
township  In  the  state.  A  consolidated  school 
district  may  be  formed  anywhere  In  the  state. 
If  the  terms  and  conditions  prescribed  by  the 
statute  are  followed. 

This  same  class  of  questions  has  been  often 
brought  before  our  courts  In  different  forms. 
At  an  early  day,  the  Legislature  passed  what 
was  generally  known  as  a  local  option  law, 
in  respect  to  the  sale  of  intoxicating  liquors 
(Acts  18S7,  p.  177).  It  was  vigorously  as- 
saulted for  many  years  in  the  courts  of  the 
state,  and,  among  other  things,  the  charge 
was  made  that  it  was  unconstitutional.  In 
the  case  of  State  ex  rel.  Maggard  v.  Pond,  93 
Mo.  loc.  cit.  621,  68  S.  W.  472,  Judge  Norton, 
speaking  for  this  court,  said: 

"Under  the  rule  thus  laid  down,  the  conten- 
tion of  the  relator  that  the  act  in  question  is  a 
local  or  special,  and  not  a  funeral,  law  is  with- 
out foundation.  The  act  in  question  applies  to 
all  the  counties  in  the  state  as  a  class,  and  to  all 
incorporated  cities  or  towns  as  a  class  bavinK  a 
population  of  2,500  or  more  inhabitants.  All  the 
counties  in  tbe  state,  and  all  cities  and  towns 
with  tbe  requisite  population,  may,  by  oomplring 
with  its  terms,  come  under  its  provisions. ' 

After  an  elaborate  review  of  the  above  law. 
It  was  sustained  by  the  court. 

The  construction  of  above  law  afterwards 
came  before  this  court  In  Ex  parte  Handler, 
176  Mo.  loc.  clt  388,  389,  75  S.  W.  920,  922. 
Judge  Uantt,  In  behalf  of  Division  No.  2,  said: 

"The  very  words  'local  option'  imply  tbe  grant 
of  the  right  to  one  locality  to  adopt  and  an- 
other to  decline  to  avail  itself  of  the  law.  More- 
over, it  is  no  objection  to  a  law  that  it  does 
not  operate  upon  every  citizen  alike;  it  is  su£S- 
cient  if  it  operates  equally  upon  all  who  in  all 
parts  of  the  state  come  under  the  same  circum- 
stances and  conditions.  Gordon  v.  State,  40 
Ohio  St.  607  (23  N.  E.  63,  6  L.  R.  A.  749]; 
Santoro  v.  State,  46  Ohio  St.  607  [23  N.  E.  63, 
6  L.  R.  A.  749]." 

Judge  Gantt,  in  presenting  the  Issue  In- 
volved, on  page  388  of  176  Mo.,  page  922  of 
75  S.  W.,  said: 

"Addressing  ourselves  now  to  the  two  proposi- 
tions which  counsel  now  urge  in  addition'  to' 


those  decided  in  the  Maggard-Pond  Case,  th« 
first  is  that  it  violates  the  constitutional  pro- 
vision that  all  laws  of  a  general  nature  shall 
have  uniform  operation  throughout  the  state, 
and,  inasmuch  as  a  different  penalty  is  imposied 
by  the  local  option  law  for  selling  and  ^vini; 
away  intoxicating  liquors  from  tliat  inflicted  ins 
the  sale  or  giving  away  of  such  liquors  in  other 
portions  of  tbe  state,  it  necessarily  offends  the 
prindpls  of  uniformity." 

All  of  the  objections  urged  against  tbe 
oonstitutionallty  of  said  act  were  again  over- 
ruled to  the  Handler  Case. 

In  State  ex  rel.  Dome  et  ah-  ▼.  Wilcox,  45 
Mo.  458,  the  relator  instituted  proceed!  ns!<  in 
the  nature  of  a  quo  warranto  in  the  Living- 
ston circuit  court,  to  determine  the  ri;{tat  of 
respondent  to  the  office  of  school  director  in 
the  town  of  Utica ;  it  being  a  school  corpora- 
tion, organized  under  chapter  47  of  tbe  Gen- 
eral Statutes  of  18U5.  Relator  sought  to  ou^t 
respondent  from  olflce  on  tbe  ground  that 
said  chapter  of  the  above  law  of  imio  was 
uuconstitutlonaL  Judge  Wagner,  on  page  461 
of  45  Mo.,  said: 

"A  question  of  more  grave  and  paramount  im- 
portance to  the  people  of  this  state  could  hardlr 
be  brouRht  in  this  court.  Nearly  every  town  and 
village  has  organized  under  the  law  referred  to. 
Acting  in  accordance  with  its  authority.  tb>T 
have  built  schoolhouses,  employed  teachers,  in- 
curred debts,  and  systematized  nnd  put  in  <'piT»- 
tion  rules  and  regvilations  which  have  greatly  re- 
dounded to  our  educational  interests.  liefore  a 
court  would  be  justified  in  pronouncing  against 
this  system,  and  producing  the  ine.vtricable  cvd- 
fusion  which  must  npcessBrily  follow,  it  should 
furnish  reasons  for  its  decision,  at  once  clear, 
cogent,  and  convincing." 

The  same  learned  Judge,  on  page  465  of 
45  Mo.,  said: 

"Special  statutes  relate  to  certain  indiridnal 
classes  or  particular  localities.  Had  the  act  ci>- 
plied  to  a  certain  specified  town  or  a  single  O'C^ 
poration,  it  would  have  been  special;  hut  sii<h 
is  not  the  case.  It  is  coritensive  with  the  state, 
and  its  influence  is  felt  in  every  county  and  al- 
most every  township.  It  is  conceded  that  it  di^-j 
not  include  in  its  operation  every  individual  ccr 
extend  to  all  the  territory,  but  that  is  n<it  re- 
quired. It  is  as  general  as  is  consistent  with  ita 
scope  and  design,  and  no  law  more  general  in 
its  nature  could  be  framed  to  effectuate  and  car- 
ry out  the  object  in  view.  This  is  also  a  sufi- 
cient  answer  to  tbe  point  raised,  that  the  act  :: 
in  opposition  to  the  fourth  section  of  the  eistt:i 
article  of  the  Constitution," 

The  above  observations  of  Judge  Wagn«-i 
apply  with  equal  force  to  the  law  under  ci.>a- 
slderatlon  here.  Similar  laws  have  bee: 
passed  In  this  state,  relating  to  other  sub 
Jects  which  have  llke'wlse  been  sustained. 

In  1873,  this  court  was  called  upon  by  thi 
General  Assembly  to  express  its  opinion  a; 
to  whether  or  not  a  township  organizatic-: 
law  could  be  legally  passed  under  the  Con 
stltutlon  of  1SC6.  Said  opinion,  in  Opinion.  V' 
Justices,  55  Mo.  on  page  297,  reads  a.s  fol 
lows: 

"It  is  a  general  law  made  for  the  whole  sti-ti 
and  by  the  terms  of  the  act  itself  took  eiTec 
from  and  after  its  passage.  Every  county  in  tb 
state  may  avail  itself  of  the  privileges  oSer> 
by  this  law  by  a  majority  vote  of  its  peoole.  ] 
is  left  to  the  option  of  the  counties  whether  tbr 
will  organize  under  the  law  or  not.  If  a  inji>,-< 
ity  vote  for  it,  such  vote  does  not  create  tlae  ikn 
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bit  pUca  the  eoontr  lo  votliic  witbiii  its  provl- 
tioDs;  and  the  orgaDization  then  takes  effect, 
Sid  also  the  law,  as  it  existed  before  the  vote 
wu  taten.  The  law  does  not  delegate,  nor  was 
it  the  intCDtion  of  the  lawmakers  to  delegatei 
le{islatire  authority  to  the  counties.  Unless 
the  counties  avail  themselves  of  the  right  to  or- 
ganiie  they  will  remain  as  they  were,  unaffected 
b;  aD7  of  the  provisions  of  this  statute.  It  Is 
DjiDecenary  to  elaborate  this  point  or  to  write 
a  lengtb.7  political  essay  oa  a  subject,  which, 
it  seems  to  us,  needs  no  illustration.  It  is  sufB- 
dect  to  say  that  we  are  satisfied  that  no  provi- 
s'on  of  the  Constitution  has  been  violated  in 
the  passage  of  this  law." 

This  opinion  was  signed  by  Judges  Adams, 
Wagner,  Sherwood,  and  Ewlng. 

We  likewise  liave  In  tbis  state,  and  bave 
hii  tor  many  years,  a  statute  authorizing 
any  county  or  township,  under  the  drcum- 
ttances  named  therein,  to  ad(4)t  a  stock  law. 
The  same  objections  were  urged  to  this  class 
of  legislation  as  are  urged  in  the  present 
ca^;  but  this  court  uniformly  held  that  the 
different  classes  of  laws,  heretofore  dls- 
cassed,  are  neither  special,  nor  do  they  vio- 
late any  provision  of  the  Constitution. 

We  are  of  the  opinion  that  the  above  con- 
tention of  relator  ia  without  merit,  and  is 
)Terruled. 

[3]  V.  It  is  next  insisted  that  the  above 
ict  Is  ia  violation  of  the  provisions  of  sec- 
Ion  11  of  article  10  of  the  Constitution  of 
Missouri  in  that  such  a  district  would  be  nei- 
her  country  nor  dty  district.  We  are  of  the 
pinion  that  there  Is  no  merit  in  this  con- 
eotion.  Section  10776  of  R.  S.  1909  classifies 
he  different  school  districts  of  the  state,  and 
here  is  nothing  In  the  above  act  of  1913 
'hlcb,  in  any  manner,  conflicts  with  the  see- 
on  of  the  Constitution  above  referred  to. 
"bin  contention  of  relator  is  likewise  over- 
iled. 

[4]  VI.  It  Is  contended  by  appellant  that 
le  above  act  violates  section  1  of  the  Four- 
eotb  Amendment  of  the  Constitution  of  the 
Dited  States  in  that  it  denies  to  citizens  of 
e  state  equal  protection  of  the  laws,  etc. 
lis  same  constitutional  question  was  put 
rward  in  the  attack  made  on  the  local  op- 
m  law  of  this  state,  as  will  be  seen  by  ref- 
mce  to  the  opinion  of  Judge  Black  In  Ex 
rte  Swann,  96  Mo.  loc.  dt  51,  62,  9 
W.  10,  11,  In  which  he  says: 
'A  further  objection  to  the  statute  is  that  it 
itrnvenes  section  1  of  article  14  of  the  Con- 
tution  of  the  United  States,  which  declares 
t  no  state  shall  'deny  to  any  person  within 
jurisdiction  the  equal  protectiou  of  the  law.' 
r  statute,  which  allows  the  state  16  peremp- 
T  ctialleneea  in  capital  cases  io  cities  having 
r  100,000  inhabitants,  whilst  elsewhere  the 
te  is  nllowed  only  8  peremptory  challenges, 
I  nsfiailed  in  Hayes  v.  Missouri,  120  U.  S. 
f7  Sup.  Ct.  350,  30  L.  Ed.  578]  as  being  in 
fiict  with  the  above  prohibitions  upon  state 
slation.  The  Supreme  Court  of  the  United 
tes  then  said :  'This  amendment  does  not  pro- 
it  legislation  ^vhich  is  limited  either  in  the  ob- 
s  to  which  It  is  directed  or  by  the  territory 
Un  which  it  is  to  operate.  It  merely  requires 
t  all  persons  sub]ectpd  to  such  legislation 
U  be  treated  ahke,  under  like  circumstances 
conditions,   both  in  the  privileges  conferred 


and  in  the  liabilities  imposed.'  And  again  it 
was  said  in  Missouri  v.  Lewis,  101  U.  S.  30  [25 
L.  Ed.  989],  speaking  of  the  same  constitutional 
provision:  'It  contemplates  persons  and  classes' 
of  persons.  It  has  no  respect  to  local  and  mu- 
nicipal regulations  that  do  not  injuriously  affect 
or  discriminate  between  persons  or  clnsses  of 
persons  within  the  place  or  municipalities  for 
which  such  regulations  are  made.' 

"The  law  in  question  applies  alike  to  all  per- 
sons within  the  territory  or  locality  where  it  is 
adopted.  There  is  no  discrimination  whatever 
in  favor  of  or  against' persons  or  classes  of  per- 
sons within  such  territory.  They  are  nU  treated 
alike.  It  is  true  the  penalties  for  violating  this 
law  are  not  the  same  as  those  for  violating  the 
dramshop  law.  They  are,  indeed,  not  the  same 
offenses.  In  the  one  case  the  offense  is  the  viola- 
tion of  a  law  which  allows  and  regulates  traffic 
in  intoxicating  liquors  as  a  beverage,  and  in  the 
other  case  the  offense  is  for  selling  such  liquors 
where  the  sale  of  it  ia  prohibited  by  law.  But 
aside  from  this  the  law  makes  no  discrimination 
as  to  persons  in  the  territory  where  it  takes 
effect,  and  that  is  enough  to  show  that  it  in 
no  way  contravenes  the  section  of  the  Consti- 
tution of  the  United  States  before  quoted." 

We  do  not  deem  it  necessary  to  consider 
the  constitutionality  of  the  above  act  further. 
In  no  uncertain  language,  the  following  re- 
cent cases  have  upheld  the  validity  of  the 
proceeding  thereunder,  to  wit:  State  of  Mis- 
souri ex  inf.  James  S.  Slmrall  ex  rel.  Benja- 
min M.  Clements  et  al.  v.  George  Clardy,  et 
al.,  decided  March  30,  1916,  185  S.  W.  184 ; 
State  of  Missouri  ex  rel.  Emert  C.  Ullbert 
V.  E.  C.  Glaves  et  aL,  decided  May  15,  1916, 
186  8.  W.  685;  State  ex  reL  v.  Gordon,  261 
Mo.  631,  170  S.  W.  892. 

[(]  It  lias  been  the  policy  of  this  court,  in 
construing  the  statutes  relating  to  schools 
and  school  districts,  to  give  them  a  liberal 
construction,  and  to  uphold  the  same  when- 
ever it  can  be  done  without  violating  the 
plain  provisions  of  the  law. 

Having  decided  the  constitutional  questions 
adversely  to  relator,  and  no  error  having 
been  found  In  the  record  proper,  the  Judgment 
of  the  trial  court  is  afhrmed. 

BROWN,  C,   concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C,  is  adopted  as  the  opinion  of 
the  court.    All  concur;   BOND,  J.,  in  result. 


HOUSE  et  al.  v.  CLARKE  et  al.    (No.  17052.) 

(Supreme  Court  of   Missouri,   Division  No.   1. 

June  2,  1016.) 

1.  MoBTGAOES  €=>24— Offices  of  Mobtoaobb 
AS  Trustee— Fbaud. 
Where  the  owner  of  land  borrowed  from  a 
bank  and  executed  his  note,  secured  by  deed  of 
trust  to  the  president  of  the  bank,  with  knowl- 
edge of  the  Intter's  oQicial  position,  thus  con- 
senting that  the  president  should  act  as  trustee, 
and  the  latter,  upon  the  note's  becoming  due, 
advertised  and  sold  the  land  in  controversy  un- 
der the  deed  of  trust,  a  note  for  $2,050,  execut- 
ed to  the  owner  of  the  laud  by  the  buyer  thereof 
and  left  with  the  bank  for  collection  not  having 
been  paid,  the  heirs  of  the  owtier  after  his 
(leatli  could  not  recover  the  land  from  the  trus- 
tee's grantee  on  foreclosure  on  the  ground  that 
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the  sale  made  by  the  bank  president  as  trustee 
was  voidable. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  i  28% ;  Dec.  Dig.  «9=24.] 

2.  MoRTOAOES  ®=>516— Sale  on  Fobeclosubx 
—Right  to  Purchase. 

The  cashier  of  a  bank,  which  loaned  a  land- 
owner money,  the  latter  giving  his  deed  of  trust, 
naming  the  bank  president  as  trustee,  as  secu- 
rity, had  the  right  as  an  individual  on  foreclo- 
sure to  bid  on  the  property  at  the  trustee's  sale 
and  to  buy  it  in  if  be  were  the  highest  and  best 
bidder. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  f  1518;  Dec.  Dig.  <e=>516.] 

3.  MoBTOAQBS  *=9529(8)— Redemption— S5TAT- 

UTE. 

Under  Rev.  St.  1909,  fj  2829,  2830,  provid- 
ing that  all  realty,  if  bonght  in  by  the  benefici- 
ary in  a  deed  of  trust  under  a  foreclosare  sale, 
shall  be  subject  to  redemption  by  the  grantor 
in  the  deed  or  his  successors  within  a  year  from 
the  date  of  sale,  upon  giving  security,  etc.,  where 
neither  the  grantor  in  a  deed  of  trust  nor  his 
heirs  gave  notice  or  security,  and  failed  to  tender 
into  court  the  debt,  interest,  etc.,  to  the  mort- 
gagee bank,  the  cashier  of  which  purchased  on 
foreclosure  for  the  bank,  they  were  not  entitled 
to  recover  the  land  from  the  cashier. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1641 ;    Dec.  Dig.  «S=>529(8).] 

4.  Mobtoaoeb  iS=»529(6)— Sale  on  Foreoia- 

sure— iNAOEQrACT   OF    CONSIDERATION. 

Mere  inadequacy  of  consideration,  unless  the 
consideration  is  so  insignl&cant  as  to  shock  the 
moral  sense,  is  not  sufficient  to  warrant  setting 
aside  a  foreclosure  sale,  otherwise  regular  and 
seemingly  without  fraud,  so  that  a  sale  on  fore- 
closure of  a  deed  of  trust  of  land  worth  $5,000 
for  $1,800  will  not  on  that  account  alone  be  set 
aside. 

[Ed.  Note. — For  other  cases,  see  Mortgagee, 
Cent.  Dig.  {  1540;   Dec  Dig.  ®=>529(6).] 

6.    MOBTOAOES     €=»415(1)    —    FOBECLOSUHB    — 

Dtmr  TO  Extend  Tiuk. 
The  fact  that  the  grantor,  in  a  deed  of  tmst 
given  to  secure  bis  note  to  a  bank,  was  in  poor 
health,  left  the  state  soon  after  the  execution  of 
the  deed,  and  died  in  California  thereafter,  im- 
posed no  duty  on  the  bank  or  its  officers  to  ex- 
tend the  time  or  wait  longer  to  foreclose. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {§  1210-1218;   Dec.  Dig.  <8=»415(1).] 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty;  W.  N.  Evans,  Judge. 

Action  by  W.  R.  House  and  otliers  against 
M.  B.  Clarke  and  others.  From  a  Judgment 
for  defendants  on  dismissal  of  the  bill,  plain- 
tiffs appeal.    Judgment  affirmed. 

On  January  29,  1912,  plaintiffs,  W.  R. 
House,  Horace  House,  Nellie  Montelius,  and 
Cora  Sweedblom,  commenced  an  action 
against  defendants,  M.  B.  Clarke,  R.  S.  Ho- 
gan,  and  the  West  Plains  Bank,  In  the  cir- 
cuit court  of  Howell  county.  Mo. ;  and  there- 
after, on  June  1,  1912,  filed  In  said  cause  an 
amended  petition  which  contains  the  follow- 
ing averments: 

That  plaintiffs  are  the  only  children  and 
heirs   at  law  of  John   S.   House,   deceased. 

That  said  deceased  died  on  the  day 

of  June,  1911,  single  and  Intestate.  That 
on  January  8,  1910,  he  was  the  owner  of  220 
acres  of  land  located  In  sections  28,  29,  and 
33,  of  township  23,  range  8  west.  In  Howell 


county  aforesaid.  That  on  said  Janoary  8, 
1910,  said  John  S.  House  executed  to  B.  S. 
Hogan,  as  trustee,  a  deed  of  trust  on  the 
land  aforesaid,  to  secure  the  payment  of  a 
certain  promissory  note  of  that  date  In  the 
sum  of  $1,000,  payable  to  the  defendant 
bank,  which  said  deed  of  trust  Is  recorded 
In  book  111,  at  page  596,  of  the  deed  records 
of  said  county.  That  on  said  date  and  at 
all  the  times  mentioned  herein  said  R.  S. 
Hogan  was  president,  and  said  M.  B.  Clarke 
was  cashier  of  said  defendant  bank.  That 
said  loan  secured  by  the  deed  of  trust  afore- 
said was  the  loan  of  the  West  Plains  Bank,, 
and  It  was  the  owner  of  said  note.  That  on 
said  January  8,  1910,  said  John  8.  House 
sold  his  equity  of  redemption  in  said  land  to 
William  H.  Hooker  and  Herman  Schmacbten- 
berger,  and  executed  to  said  purchasers  a 
deed  conveying  his  equity  in  said  land. 
That,  on  the  same  date,  said  Hocriier  and 
Schmachtenberger  executed  to  said  John  S. 
House  their  promissory  note  In  the  sum  of 
$2,650  to  cover  the  purchase  price  for  the 
equity  of  said  House  in  said  land.  That 
said  purchasers  executed  a  deed  of  trust  on 
said  land  to  secure  said  note,  subject  to  the 
deed  of  trust  to  the  West  Plains  Bank,  above 
mentioned.  That  said  R.  S.  Hogan  was  nam- 
ed as  trustee  In  the  second  deed  of  tmst  also. 
In  which  said  John  S.  House  was  named  as 
beneficiary,  which  said  second  deed  of  trust 
Is  recorded  in  book  111,  p.  628,  of  the  deed 
records  of  Howell  county.  That,  immediate- 
ly after  the  execution  of  said  deeds  of  trust, 
said  John  S.  House  left  said  county,  with- 
out ever  returning  thereto,  and  died  in  the 
state  of  California,  about  June,  1911.  That 
he  left  with  the  defendants  his  note  of  $2,- 
650  aforesaid,  for  collection,  and  they  have 
ever  since  held  and  retained  possession  of 
said  note.  That  said  John  B.  House  was 
in  bad  health  from  the  time  of  the  execution 
of  said  deeds  of  trust  to  the  date  of  his 
death.  That  during  all  that  time  said  House 
was  Incapable  of  looking  after  his  business 
affairs  and  was  In  a  very  feeble  and  dement- 
ed condition.  That  while  he  was  In  Oregon 
or  California,  and  In  the  condition  aforesaid, 
the  said  R.  S.  Hogan,  though  president  of 
the  West  Plains  Bank,  assumed  to  act  as 
trustee,  under  the  first  deed  of  trust,  given  to 
secure  said  $1,000  note  belonging  to  said 
bank,  and,  as  sudi  trustee,  immediately  up- 
on said  debt  falling  due,  advertised  and  sold 
the  lands  aforesaid,  to  satisfy  said  note. 
That  defendant  Clarke  became  the  purchaser 
at  said  sale,  and  the  said  Hogan  executed  to 
him  a  trustee's  deed,  to  the  land  aforesaid, 
which  is  recorded  in  book  107,  at  page  77, 
of  the  deed  records  of  Howell  county.  That 
said  $2,650  note  remains  wholly  unpaid,  and 
the  security  of .  plaintiffs,  as  the  heirs  of 
House  aforesaid,  has  heen  fully  lost  and 
destroyed  If  said  foreclosure  sale  Is  permit- 
ted to  stand.  Thut  said  Hooker  and 
Schmachtenbei'ger   are   both  insolvent,    and 
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their  present  abode  Is  uoknown  to  {tlalntiffB. 
Hat  said  foreclosure  proceedings  are  vold- 
tble  onder  the  law,  for  the  reason  that  the 
officers  oif  the  defendant  bank  cannot  aet  In 
the  dual  capacity  of  representing  both  the 
bank  and  its  debtor.  That  said  bank  could 
oot,  throagh  Its  officers  and  agents,  act  as 
trastee  in  a  sale  of  the  land  and  become 
parchaaers  at  such  sale.  Ibat  it  would  be 
Inequitable  and  unjnst  for  said  sale  to  stand 
for  the  further  reason  that  said  defendants 
were  the  trusted  agents  of  said  House  to 
look  after  his  securities  and  coUect  bis  debts, 
secured  by  said  second  deed  of  trust,  whldi 
has  been  slaughtered  and  sacrificed  by  them 
aa  aforesaid.  That  said  sale  should  be  set 
aside  and  for  naught  held  for  the  further 
reason  that  said  land  only  brought  one-third, 
of  Its  value  at  said  sale.  That  said  land  Is 
worth  f5,000,  but  only  sold  for  $1,800  at  said 
sale,  leaving  a  small  sum,  after  satisfying 
the  debt.  Interest,  and  costs  ot  sale  under  th^; 
flrst  deed  of  trust.  That  plaintiffs  should 
be  permitted  to  redeem  said  land  ux>on  pay- 
ment of  the  debt,  interest,  and  costs  of  sale 
nnder  -the  flrst  deed  of  trust.  That  they 
shoDld  hare  an  accounting  of  the  rents  and 
proSts  accruing  to  defendants  since  they 
have  been  In  possession  of  said  lands. 

"Wherefore  plaintiffs  pray  for  an  accoanting 
of  the  matters  and  thinn  aforesaid ;  that  the 
debt,  interest,  and- cost  of  sale  may  be  judicially 
ascertained ;  that  defendants  be  required  to  ac- 
coont  for  the  rents  and  profits  of  said  land 
since  Uiey  have  come  into  possession  of  the 
nme,  and,  in  case  they  have  sold  or  disposed 
of  any  part  of  said  land,  that  they  may  be  re- 
qoired  to  account  for  the  proceeds  thereof ;  that 
upon  payment  of  any  balance  that  ma;  be  found 
dae  from  plaintiffs  they  may  have  the  rigbt  to 
redeem;  tnat  said  foreclosure  sale  and  the  said 
deed  to  defendant  Clarke  may  be  declared  null 
and  Toid  and  for  naugbt  held ;  that  the  said  first 
deed  of  trust  to  the  defendant  bank  may  be  ad- 
judged to  have  been  paid  and  satisfied,  and  may 
be  canceled  and  for  naught  held  and  esteemed, 
and  for  such  other  orders  and  judgments  as  to 
the  court  may  appear  meet  and  proper." 

On  Jnly  22,  1912,  said  defendants  filed  a 
demnrrer  to  said  amended  petition,  which, 
without  caption,  reads  as  follows : 

"Come  now  the  defendants  and  demur  to  the 
amended  petition  of  plaintiffs,  and  for  grounds 
therefor  say  that  the  amended  petition  does  not 
state  a  cause  of  action." 

On  August  17,  1912,  the  court  sustained 
said  demurrer.  Plaintiffs  stood  on  their  pe- 
tition and  refused  to  plead  further.  The 
court,  on  said  August  IT,  1912,  dismissed 
plalntlfTs  bill  and  in  due  form  entered  Judg- 
ment In  faror  of  defendants.  Thereupon 
plaintiffs  duly  appealed  the  cause  to  this 
court 

J.  N.  Burroughs,  of  West  Plains,  for  ap- 
pellants. Green,  Wayland  &  Green,  of  West 
Plains,  for  respondents. 

RAILET,  C.  (after  stating  the  facts  as 
above).  This  case  is  before  us,  upon  the  ap- 
{•eal  of  plaintiffs,  as  the  heirs  at  law  of  John 
8.  House,  deceased,  from  the  final  judgment 
of  the  trial  oonrt  sustaining  a  demurrer  to 


tbelr  amended  iKtltlon,  nl>on  the  ground  that 
It  failed  to  state  a  cause  of  action.  The  pe- 
tition charges  that  said  John  S.  House,  on 
Jamuu7  fi,  1910,  borrowed  from  the  West 
Plains  Bank  |1,000,  and  executed  bis  note 
therefor,  secured  by  a  deed  of  trust  on  the 
land  described  in  petitioA ;  tbat  R.  S.  Hogan 
was  president  and  M.  B.  Clarke  cashier  of 
said  bank ;  tbat  said  Hogan  was  named  as 
trustee  in  said  deed  of  trust;  that  on  said 
8th  day  of  January,  1910,  said  John  S.  House 
sold  his  equity  of  redemption  in  said  land  to 
William  H.  Hooker  and  Herman  Schmachten- 
berger,  and  on  the  same  day  executed  to  them 
a  deed  for  above  land;  that,  on  the  same 
date,  the  purchasers  of  said  equity  executed 
and  delivered  to  said  House  their  promissory 
note  for  $2,()50,  to  cover  the  purchase  price 
of  same,  and  secured  the  last-named  note  by 
a  deed  of  trust  on  the  land  aforesaid,  sub- 
ject to  the  one  executed  In  behalf  of  said 
bank.  "Defendant  Hogan  was  Ukewise  named 
as  trustee  in  said  second  deed  of  trust.  It  Is 
averred  in  petition  that  the  second  note  giv- 
en by  the  purchasers  of  said  equity  to  said 
House  was  by  the  latter  left  with  the  bank 
aforesaid  for  collection;  that  said  Hogan, 
immediately  upon  the  note  in  said  first  deed 
of  trust  becoming  due,  advertised  and  sold 
the  land  in  controversy,  under  the  flrst  deed 
of  trust,  to  defendant  Clarke  for  $1,800,  al- 
though it  was  worth  $5,000,  and  made  said 
Clarke  a  trustee's  deed  to  said  land. 

[1]  I.  It  is  contended  by  appellants  that 
the  sale  made  by  Hogan  as  trustee  Is  voida- 
ble, without  any  reference  to  sections  2829 
and  2830,  R.  S.  1909,  for  the  reason  tbat  he 
was  president  of  said  bank  when  the  loan 
was  made  by  It,  and  the  flrst  deed  of  trust 
was  taken  with  Hogan  as  the  trustee  there- 
in. It  Is  not  averred  that  either  defendant 
was  guilty  of  actual  or  constructive  fraud. 
It  is  not  charged  that  Hogan,  in  foreclosing 
the  flrst  deed  of  trust,  proceeded  in  any  other 
manner  than  that  provided  for  in  said  in- 
strument It  is  not  alleged  that  defendant 
Clarke  bought  the  land  at  the  sale  for  the 
bank,  nor  tbat  he  failed  to  pay  out  of  his 
own  funds  the  $1,800  bid  by  him  for  said 
land.  It  is  alleged  in  complaint  that  John 
S.  House,  immediately  after  the  execution  of 
the  deeds  of  trust  aforesaid,  left  Howell 
county.  Mo.,  for  the  state  of  California,  and 
died  in  the  latter  state,  in  June,  1911.  It  is 
not  averred  that  House  was  ignorant  of  the 
fact  that  Hogan  was  president  of  the  bank 
when  the  first  deed  of  trust  was  taken,  nor 
when  the  second  deed  of  trust  was  executed, 
as  Hogan  was  named  as  trustee  In  it  also. 

We  are  fully  justlQed,  on  the  record  be- 
fore us.  In  holding  that  House  knew  Uogan 
was  president  of  the  West  Plains  Bank  when 
the  flrst  deed  of  trust  was  executed,  and 
hence  consented  that  he  should  act  as  trus- 
tee, regardless  of  his  position  as  president  of 
said  institution.  The  petition  does  not  aver 
tbat  any  arrangements  were  made  by  Houae^ 
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or  any  one  in  bis  behaU,  to  pay  tiie  $1,000 
note  at  Its  maturity.  Although  the  f>2,660 
note,  mentioned  In  the  second  deed  of  trust, 
was  left  with  the  bank  for  collection,  yet 
nothing  was  erer  paid  thereon.  The  petition 
alleges  that  both  Hooker  and  Schmachten- 
berger  are  Insolvent  and  their  presence  un- 
known to  idalntlffs.  Presumably,  the  land 
was  left  in  the  possession  of  the  purchasers 
of  the  equity  of  redemption  when  they  bought 
it  Here,  then,  was  the  situation:  House 
bad  consented  to  Hogan  acting  as  trustee  in 
the  first  deed  of  trust.  He  left  the  country 
without  paying  the  bank's  note  or  making 
any.  provision  for  its  payment.  No  part  of 
the  $2,650  note  was  paid  to  the  Iwnk,  and  the 
makers  thereof  were  insolvent  Hogan,  as 
trustee,  proceeded  in  the  ordin»ry  and  usual 
course  of  business,  in  good  faith,  so  far  as 
the  record  discloses,  and  foreclosed  the  first 
deed  of  trust  when  the  note  described  there- 
in became  due,  and  sold  the  land  for  the  best 
price  obtainable.  These  plaintifTs  occupy  no 
better  position  than  would  House,  if  he  were 
alive  and  prosecuting  this  action.  On  the 
facts  disclosed  by  the  record.  House,  if  alive, 
would  be  estopped  from  claiming.  In  a  court 
of  conscience,  that  a  sale,  regular  in  form 
and  without  fraud,  should  be  set  aside,  be- 
cause the  trustee,  agreed  upon  by  him,  was 
president  of  the  bank  which  made  the  loan, 
and  known  by  him  to  occupy  such  position 
when  the  loan  was  made. 

The  amended  petition  therefore  fails  to 
state  a  cause  of  action  based  upon  the  charge 
that  Hogan  was  president  of  the  bank  when 
the  loan  was  made,  and  foreclosed  the  first 
deed  of  trust  as  such  trustee.  The  case  of 
Alfred  V,  Pleasant,  175  S.  W.  891,  where  ac- 
tual fraud  was  charged,  has  no  application 
to  foregoing  facts. 

[2]  II.  The  petition  charges  that  the  land 
was  bought  in  by  defendant  Clarke,  who  was 
cashier  of  said  bank  at  the  time;  and  that 
a  deed  was  made  by  the  trustee  to  Clarke 
conveying  to  him  the  land  in  controversy.  It 
is  not  averred  that  Clarke  bought  the  land 
for  the  bank,  nor  that  he  failed  to  pay  the 
$1,800  bid  by  him,  to  the  trustee,  when  the 
latter  made  him  a  deed  for  the  land.  Hav- 
ing heretofore  reached  the  conclusion  that 
Hogan  was  acting  as  trustee,  with  the  full 
knowledge  and  consent  of  House,  when  fore- 
closing the  first  deed  of  trust,  and  that  the 
sale  could  not  be  set  aside  on  that  account. 
It  necessarily  follows  that  Clarke,  as  an  in- 
dividual, bad  the  legal  right  to  bid  on  the 
property  at  the  trustee's  sale,  and  to  buy  in 
the  same,  if  he  were  the  highest  and  best 
bidder.  In  other  words,  as  Clarke  had  noth- 
ing to  do  with  the  sale,  except  to  bid  as  any 
other  person,  his  purchase  would  furnish  no 
grounds  for  setting  aside  the  sale  under  such 
circumstances.  Briant  v.  Jackson,  89  Mo. 
685,  13  S.  W.  91. 

[3]  III.  But  even  If  it  should  be  contend- 
ed that  the  petition  intended  to  charge  that 
as  Clarke  was  casliier  when  the  loan  was 


madSs  and  the  foredosure  sale  took  place,  be 
bought  the  property  for  tbe  bank,  we  would 
still  be  confronted  with  the  proposition  that 
no  effort  to  redeem  was  ever  made  as  re- 
quired by  the  provisions  of  sections  2829  and 
2830,  B.  S.  1909.  Where  real  estate  is  bought 
in  by  tbe  beneficiary  In  a  deed  of  trust  un- 
der a  foreclosure  sale.  It  "sliall  be  subject  to 
redemption  by  the  grantor  in  said  deed  or  his 
executors,  administrators  or  assigns,  at  any 
time  within  one  year  from  the  date  of  said 
sale,"  etc.    Section  2829,  R.  S.  1909. 

"No  part7  shall  have  the  benefits  of  the  pre- 
ceding section  until  he  shall  have  given  security 
to  the  satisfaction  of  the  circuit  court  for  ttie 
payment  of  tbe  interest  to  accrue  after  the  sale, 
and  for  all  damages  and  waste  that  may  be  oc- 
casioned or  permitted  by  the  party  whose  prop- 
erty is  sold.  In  case  the  circuit  court  is  not  ia 
session,  such  security  may  be  taken  by  the  deck 
of  said  court"    Section  2880,  R.  %_1900. 

It  is  not  claimed  that  plaintiffs  or  tbeir 
ancestor  have  complied  wltb  tbe  provlsioiis 
of  either  of  above  sections.  Having  givea 
neither  notice  nor  security,  and  having  fail- 
ed to  tender  into  conrt  the  debt  interest  otc, 
due  said  bank,  as  required  by  above  sections, 
no  case  is  stated  in  the  petition  in  respect  to 
this  matter.  Moss  v.  King,  212  Mo.  578,  ill 
S.  W.  689 ;  iKmg  ▼.  Vending  Machine  Co.,  168 
Mo.  App.  loa  cit  066,  606,  189  S.  W.  819. 

[4]  IV.  In  view  of  the  fticts  disclosed  by 
tbe  amended  petition,  we  Would  not  feel  Jus- 
tified In  reversing  the  case  on  tbe  ground 
that  the  petition  states  tlie  land  only  brought 
$1,800  at  the  sale,  when  It  was  alleged  to  be 
worth  $5,000.  Mere  Inadequacy  of  considera- 
tion, in  a  case  of  this  character,  unless  it  is 
so  insignificant  as  to  shock  the  moral  sense, 
is  not  sufficient  to  warrant  us  in  setting  aside 
a  foreclosure  sale,  otherwise  regular,  and 
without  the  semblance  of  fraud.  Guinan  v. 
Donnell,  201  Mo.  173,  98  8.  W.  478;  Mangold 
V.  Bacon,  237  Mo.  loc.  cit  522, 141  S.  W.  650; 
and  cases  cited;  Shoe  Company  r.  Wyble, 
261  Mo.  lot  cit  691,  170  S.  W.  112a 

[S]  V.  The  fact  that  John  S.  House  was  In 
poor  health,  left  this  state  soon  after  the  ex- 
ecution of  said  deeds  of  trust,  and  died  in 
California  in  Jtme,  1911,  imposed  no  duty 
upon  the  bank  or  its  officers  to  extend  tbe 
time  or  wait  longer  to  foreclose  said  deed  of 
trust  No  provision  was  ever  made  to  meet 
tbe  indebtedness,  nor  was  any  extension  of 
time  ever  requested.  Vanmeter  v.  Darrah, 
115  Mo.  loc.  cit  157,  22  S.  W.  30;  Lipscomb 
V.  Ins.  Co.,  138  Mo.  17,  39  S.  W.  465. 

VI.  We  have  carefully  considered  this  case 
in  all  its  bearings.  The  conclusion  reached 
by  the  trial  court  in  sustaining  the  demurrer 
to  the  amended  petition  is  fully  Justified  by 
the  record  before  us,  and  its  Judgment  is,  ac- 
cordingly, affirmed. 

BEOWN,  C,  concurs. 

PER  CURIAM.    The  foregoing  opinion  of  T 

RAILEY,  C,   is  adopted  ^.tlL^  opinion  OfO  QIC 
the  court   All  concur.  O 


Uo.) 


SCHOFIEU)  y.  HARBISOK  X.AKD  &  MIITINO  OO. 


61 


SCBOFIEIJ>  et  al.  t.  BABRISON  LAND  & 

MINING  CO. 
(Supreme  Court  of  Missouri,   Division  No.  1. 

June  2,  1916.) 

L  Afpeai.  and  Ebboe  <S=»8S2(12)— EsTOPrix 
TO  Allcoc  Bbbob— Request  fob  Instbuc- 

TIORS. 

Instructions  given  at  tlte  reqaest  ol  tbe 
plalotiSs  were  bindins  upon  them,  whether  they 
correctly  declared  the  law  or  not 

(£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3802;  Dec.  Dig.  <S=> 
Si2{12).] 

2.  Appeal  and  Bbbob  «=>1097  —  Habiclksb 

EbsOB— iNSTBUCnONS. 

Id  a  atatatory  suit  at  law  to  aacertain  and 
adjudge  title  to  land,  error,  if  any,  in  the  refusal 
of  an  inatrnctlon  for  plaintitF  that  the  jury  in 
passinir  upon  the  defendant's  good  faith  and 
tboee  through  whom  it  claimed  in  taking  poa- 
aession  of  the  land,  should  consider  all  the  facts 
in  Uie  case,  including  the  purposes  for  which  the 
land  was  required,  the  time  for  which  posses- 
aiott  was  claimed,  the  nature  of  the  improve- 
ments, the  extent  of  the  cultivated  part,  etc., 
was  not  reversible,  where  there  was  no  evidence 
tbat  defendant  and  those  through  whom  it  claim- 
ed did  not  enter  into  the  possession  of  the  prem- 
ises in  good  faith,  and  where  the  evidence  show- 
ed that  the  chief  value  of  the  land  consisted  in 
the  timber. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4229;  Dec.  Dig.  «=»1067; 
Trial.  Cent  Dig.  f  475.] 

3.  Adverse  Possession  *=»8t— "Good  Faith" 

— "LAWnjI.  POBSEaBION." 

Good  faith  in  taking  possession  of  and  hold- 
ing land  under  deeds  means  honesty,  the  ab- 
KDce  of  fraud  or  deceit;  and  "lawful  posses- 
sion" means  entering  upon  and  holding  land  and 
claiming  to  be  the  owner,  and  not  as  an  intruder 
or  trespasser  (citing  Words  and  Phrases,  vol. 
i.  p.  3117). 

[I3d.  Note.— For"  other  cases,  see  Adverse  Poe- 
aession.  Cent  Dig.  {g  488-500;  Dec.  Dig.  «=> 
84. 

For  other  definitions,  see  Words  and  Phrases, 
nrst  and  Second  Series,  Good  Faith;  Lawful 
Possession.] 

4.  Adverse  Possession   €=»84  —  Colob  of 
Title— Good  Faith. 

Where  defendant  and  its  predecessors  took 
possession  of  the  land  involved  in  a  statutory 
suit  to  ascertain  and  adjudge  title  under  color 
of  title  derived  through  tax  deeds,  the  question 
of  Kood  faith  was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f{  48S-500;  Dec.  Dig.  €=» 
84.] 

5.  Adverse  Pobsesbion  tSsslB  —  Elbhems  — 
Statute. 

Under  the  10- year  statute  of  limitations,  all 
that  the  law  requires  Is  that  the  claimant's  pos- 
session shall  be  taken  and  continued  in  ^ood 
Eaith,  and  be  exclusive,  open,  and  notorious, 
adverse  to  the  world,  and  continuous  for  a  pe- 
riod of  10  years  or  more,  prior  to  the  date  of 
rait  by  the  owner  of  the  title  to  recover  the  poe- 
Hssion. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
a^sion.  Cent.  Dig.  g!  65,  67-76 ;  Dec.  Dig.  ®=» 
13. 

For  otber  definitions,  see  Words  and  Phrases, 
first   and  Second  Series,  Adverse  Possession.] 

I   AFPKAl-  AND   EBBOB  «=»1051(2)— HABlOJlSa 

Krbob— AoMiasiOR  or  Evidence. 

In  a  suit  at  law  to  ascertain  and  adjudge 

ille  to  land,  error,  if  any,  in  the  admission  of 

rridence   as  to  the  good  faith  of  the  defendant 

md  ita  predeccBsers  in  taking  possession  of  the 


land,  was  not  reversible,  when  taken  in  connec- 
tion with  testimony  as  to  the  character  of  the 
furnace  and  improvements  upon  the  land,  and 
the  fact  that  witness  was  simply  stating  what  he 
thought  the  facta  showed,  anu  that  there  was  no 
evidence  to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4163;  Dec.  Dig.  «=» 
1051(2).] 

7.  Advebse  Possession  ^=3114(1)— Evidence 
— Good  Faith. 

In  such  case,  good  faith,  if  involved,  might 
be  shown  by  direct  testimony  as  well  as  by  in- 
ferences from  the  facts  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {{  682,  683 ;  Dec.  Dig.  <£=» 
114(1).] 

8.  Advebse  PosSEssioir  «=a2S  —  Poso^sion 
BY  Tenant— ElxTENT. 

While  possession  of  land  may  be  maintained 
by  a  tenant,  such  possession  can  extend  no  fur- 
ther than  the  terms  of  the  lease  or  contract  by 
which  the  tenant  holds. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Ont  Dig.  fl  116-120;  Dec.  Dig.  «=9 
25.] 

9.  Advixse   Possession    €=>116(7)— Instbuc- 
tion— Extent  of  Possession. 

In  a  suit  at  law  under  Rev.  St  1909,  g 
2535,  to  ascertain  and  adjudge  title  to  land,  an 
instruction  that  while  possession  might  be  main- 
tained by  a  tenant  it  could  extend  no  further 
than  the  terms  of  the  lease  or  contract  by  which 
the  tenant  held  was  properly  refused  as  mislead- 
ing, where  the  evidence  showed  that  defendant's 
tenants,  in  addition  to  having  possession  of  defi- 
nite tracts  of  land,  were  also  defendant's  agents 
in  caring  for  the  remainder  of  the  lands,  and 
that  the  land  constituted  one  tract  and  had  al- 
ways been  so  treated  by  all  of  the  parties  to  the 
suit 

[Ed. -Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  g  66 ;    Dec.  Dig.  <S=>116(7).J 

10.  Advebse  Possession  €=3101— Possession 
OF  PABT—ErrECT— "Tract." 

The  possession  of  a  part  of  a  "tract,"  which 
means  a  contiguous  body  of  land  embraced  in 
one  deed,  with  a  claim  of  the  whole,  and  the 
usual  acts  of  ownersliip  over  the  entire  tract,  es- 
tablishes possession  of  the  whole  which  will 
ripen  into  title  under  the  statute  of  limitations 
(Rev.  St.  1909,  g  1882). 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  575-589;  Dec.  Dig.  ^=> 
101. 

For  other  definitions,  see  Words  and  Phrases 
First  and  Second  Series,  Ttact.] 

11.  Advebse  Possession  iS=»13— Thibty-Teab 
Statute. 

Under  the  express  provision  of  Rev.  St 
1909,  I  1SS4.  a  showing  that  the  title  had  issued 
from  the  T'nited  States  more  than  30  years  prior 
to  the  beKinnin^  of  the  suit,  that  plaintiff  failed 
to  bring  bis  action  within  31  years  after  leaviuR 
possession  of  the  land,  and  .that  defendant  and 
his  predecessors  had  been  in  the  possession  ever 
since  claiminB  title  thereto  under  color  of  tax 
deeds,  established  title  in  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gg  65,  67-76;  Dec.  Dig.  <8=3 
13.] 

Appeal  from  Circuit  Court,  Dent  County, 
L.  B.  Woodslde,  Judge. 

Action  by  Mary  E.  Schofleld  and  others 
against  the  Harrison  Land  &  Mining  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeal.    Affirmed. 

See,  also,  139  Mo.  467,  41  S.  W.  234,  61 
Am.  St  Rep.  464. 


^— ,rar  other  cum  sm  same  topic  and  KBT-^t^MBBR  io  all  Key-Numbared  DlgeiU  and  Index** 


L^.^ijoH  h»»  V.-I 


'gl.e 


«2 


187  SOUTUWiSSTERN  REPORTER 


(Mo. 


This  was  a  suit  at  law  under  section  2535, 
R.  S.  Mo.  1909,  to  ascertain  and  adjudge  title 
to  ^0  acres  of  land  situate  in  Dent  county, 
particularly  described  In  the  petition.  It 
was  bought  October  24,  1911.  The  trial  re- 
sulted In  a  verdict  and  Judgment  for  the  de- 
fendant, and  the  plaintiffs  duly  appealed  the 
cause  to  this  court  The  paper  title  to  the 
land  was  conceded  to  be  In  the  plaintiffs, 
but  they  had  paid  no  taxes  on  the  same 
since  before  1879.,  The  defendant  Interposed 
the  10  and  30  year  statutes  of  limitations  as 
a  defense  in  the  case.  The  defendant, 
through  mesne  conveyances,  claimed  title  to 
said  lands  from  Joseph  ▲.  Schofleld,  the  an- 
cestor of  plaintiffs.  Said  lands  were  sold  by 
the  sheriff  under  tax  judgments  against  said' 
Schofleld ;  part  In  the  year  1879,  and  the  re- 
mainder in  1880. 

It  is  conceded,  however,  those  deeds  were 
void  and  conveyed  no  title  whatever  to  the 
lands;  but  defendants  contend,  and  their 
evidence  tended  to  show  that  when  It  and 
those  through  whom  It  claims  title  took  pos- 
session of  the  lands  under  said  deeds,  they 
constituted  color  of  title.  That  shortly  after 
the  sale  of  said  lands  for  taxes,  the  Nova 
Scotia  Iron  Ck)mpany  duly  acquired  the  same 
from  the  purchasers  at  said  sales,  and  some 
10,000  additional  acres  In  the  same  vidnlty 
from  other  parties,  and  took  possession 
thereof  and  constructed  a  large  blast  furnace 
for  the  manufacture  of  pig  iron,  and  built  a 
good-sized  town  thereon,  consisting  of  stores, 
residences,  and  bams,  for  the  accommoda- 
tion of  the  several  hundred  people  who  were 
employed  by  the  defendants'  predecessors,  at 
a  cost  of  more  than  $200,000.  Said  com- 
pany, In  the  year  1880,  began  the  manufac- 
ture of  pig  Iron  at  said  furnace,  and  con- 
tinued to  so  do  for  4  years,  and  cut  the 
timber  from  several  thousand  acres  of  said 
land  for  fuel  in  the  operation  of  said  fur- 
nace. G^hat  said  plant  was  a  losing  propo- 
sition, and  after  4  years  it  was  dismantled 
and  moved  to  another  state.  The  residences, 
bams,  etc.,  were  left  standing  for  the  ac- 
commodation of  such  of  the  former  employes 
who  were  left  In  charge  of  the  property. 

The  principal  stockholders,  Harrison,  Lack- 
land, and  Howard,  In  the  meantime,  had 
loaned  to  said  company,  it  being  a  corpora- 
tion, $20,420,  and  hi  satisfaction  of  that  in- 
debtedness, the  company  conveyed  to  them 
all  of  its  property,  including  the  land  In  con- 
troversy; and  later  in  the  year  1890,  said 
stockholders  incorporated  the  defendant 
company  and  conveyed  all  of  said  land  to  it 
by  one  deed;  and  that  since  said  time  said 
company  has  been  claiming  said  lands,  pay- 
ing the  taxes  thereon  and  protecting  the  tim- 
ber, as  will  be  presently  stated.  That  T.  J. 
Scott,,  one  of  the  former  employes  of  the 
Nova  Scotia  Company,  was  left  in  charge  of 
all  its  lands  as  agent  or  superintendent,  and 
as  such  he  leased  several  small  tracts  of  the 
land  to  various  persons;  one  to  S.  0.  Ram- 
sey, a  part  of  the  land  in  controversy.    That 


was  In  the  year  1883  or  1884,  Under  the 
agreement  Ramsey  was  to'  cultivate  and 
fence  as  much  of  the  land  as  he  desired,  and 
in  consideration  thereof  he  was  to  preserve 
and  protect  the  timber  on  the  adjoining  lands 
of  the  company.  In  pursuance  to  that  agree- 
ment Ramsey  inclosed  and  cultivated  10  or 
12  acres  of  this  land,  and  always  recognized 
the  defendant  as  his  landlord,  and  patrolled 
the  adjoining  lands  of  defendant  and  pro- 
tected It  from  trespassers.  That  after  the 
dissolution  of  the  Nova  Bcotla  Company  B. 
li.  Dye  procured  some  kind  of  a  title  to  the 
land  in  section  11,  another  part  of  this  land, 
and  took  possession  of  the  same  and  built  a 
box  house  thereon  and  operated  a  sawmill 
on  an  adjoining  section.  Dye  claimed  under 
a  deed  based  on  what  was  known  as  the  But- 
ler sale  of  Scotia  lands.  Butler  obtained  a 
Judgment  and  sold  some  of  the  Scotia  lands 
after  the  conveyance  to  Harrison,  Lackland 
and  Howard.  Butler  attacked  this  convey- 
ance, but  was  unsuccessful.  The  rights  of 
the  parties  were  determined  In  this  court 
and  the  case  is  reported  In  Butler  v.  Harri- 
son Land  &  Mining  Co.,  139  Mo.  467,  41  S. 
W.  234,  61  Am.  St  Rep.  464.  During  the 
time  Dye  occupied  the  lands,  he  built  a  small 
house,  cleared  out  and  fenced  about  12  acres 
of  the  land  and  cut  the  pine  timber  off  of 
the  southwest  quarter  of  section  11.  In  a 
subsequent  action  of  ejectment  against  him, 
the  possession  was  adjudged  to  the  Harri- 
son Land  &  Mining  Company,  and  Dye  va- 
cated the  land  and  the  company  took  pos- 
session, through  Its  agent,  D,  B.  Ball,  and 
placed  a  tenant  in  the  house,  and  has  ever 
thereafter  kept  one  there. 

The  Harrison  Land  &  Mining  Company 
employed  D.  B.  Ball  as  agent  to  look  after 
all  of  the  lands  belonging  to'  this  company 
and  to  lease  the  lanus  to  tenants  and  to  pro- 
tect and  care  for  all  of  the  lands  and  tim- 
ber, and  prevent  trespassing.  Mr.  Ball  has 
acted  in  this  role  for  more  than  18  years,  at 
the  date  of  this  trial,  and  has  gone  over  the 
lands  periodically  about  once  a  month  and 
has  prevented  practically  all  trespassing  on 
said  lands,  except  by  Dye,  who  claimed  to 
have  bought  the  land.  This  was  particularly 
true  of  the  lands  In  dispute,  which  were  also 
under  the  protection  of  Mr.  Ramsey.  The 
land  is  rough,  not  worth  much  without  the 
timber.  Only  about  40  acres  in  section  11 
is  susceptible  to  cultivation. 

The  possession  of  Ramsey  was  open  and 
notorious,  and  the  possession  of  the  land  in 
section  11,  by  Cisco,  Hulsey,  and  Sapaugh, 
under  the  permission  of  Ball,  was  open,  no- 
torious, and  exclusive. 

It  was  admitted  by  the  plaintiffs  in  the 
trial  that  neither  they  nor  their  ancestor 
had  paid  any  taxes  on  the  lands  for  30  years. 
It  was  proven  they  nev»  had  been  in  the 
possession  of  the  lands,  and  that  since  the 
date  of  the  tax  sale  the  Nova  Scotia  Iron, 
Company  and  its  succeason  tai  title  had  di 
Charged  all  of  the  taxes  on  the  same  and 
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had  been  tHalmihg -the  tttle  thereto.  Atta 
the  NoTa  Scotia  Iroa'  Company  acqnlred'  It, 
all  of  the  lands  which  they  owned  were 
treated  and  oonT^ed  as  one  tract  to  the 
three  stockholders  and  from  them  to  the  de- 
fendant, and  the  plalntlfCs'  ancestor  and  pred- 
ecessors In  title  at  no  time  conveyed  the 
Unds  tn  any  other  way. 

The  evidence  for  the  plaintiffs  tended  to 
dlq)n>Te  adTorse  possession  of  the  defendant 
for  the  requisite  period  of  time  to  ripen  in- 
to aa& 

J.  D.  Gostln  and  Jackson  C.  Stanton,  both 
of  Kansas  City,  and  R.  Li.  Horsman,  of  Salem, 
for  appellants.  Wm.  F.  JEilmer,  of  Salem,  for 
respondent. 

WOODSON,  J.  fefter  stating  the  facts  as 
above).  [1]  I.  The  court,  at  the  request  of 
the  plaintiffs,  gave  a  number  of  instructions 
vhich  need  not  be  questioned  and  need  not  be 
considered,  as  they  are  binding  upon  them, 
whether  they  correctly  declare  tlie  law  or  not. 

[2]  Oonnsel  for  plaintiffs  requested  the 
oonrt  to  instruct  the  Jury  that  in  passing 
npon  good  faitli  of  the  defendant,  and  ttiose 
through  whom  tt  claims,  in  taking  possession 
of  the  land  that  they  should  take  into  consid- 
eration all  of  the  fiicta  and  circumstances  In 
the  case,  Including  the  purpose  for  which  the 
land  was  required,  the  length  of  time  for 
whtdi  said  possession  was  claimed,  the  char- 
acter and  nature  of  the  improvements,  if  any, 
the  purposes  for  which  the  land  was  used, 
the  extent  of  the  cultivated  land  compared 
with  the  amount  of  tillable  land  In  the  whole 
tract,  etc.  This  instruction  was  by  the  court 
loosed,  to  wlilcb  action  of  the  court  the 
plaintiffs  duly  excepted. 

If  error,  that  action  of  the  court  was  not 
terersible  error,  for  the  reason  that  there  was 
DO  evidence  Introduced  at  the  trial  which 
tended  to  show  that  the  defendant  and  those 
through  whom  it  claims  did  not  enter  Into 
the  possession  of  the  premises  in  good  faith. 
While  that  fact  was  not  expressly  admitted, 
jet  the  uncontradicted  evidence  conclusively 
thews  that  this  land,  with  many  more  thou- 
nnds  of  acres,  were  purchased  for  the  pur- 
pose of  furnishing  a  site  for  a  large  and  ex- 
pensive iron  furnace,  as  well  as  the  necessary 
fuel  for  Its  operation.  That  tn  pursuance  to 
that  design,  the  furnace  and  many  buildings 
—stores  and  residences — ^were  constructed  at 
a  large  outlay  of  money,  labor,  and  materi- 
als, and  that  the  same  was  oi>erated  for  4 
years  in  the  manufacture  of  pig  iron,  and 
that  the  timber  on  several  thousand  acres  of 
the  land  was  cat  therefrom  for  fuel  for  said 
fomaee. 

It  was  also  practically  conceded  that  the 
land  was  not  fit  for  agricultural  purposes, 
aave  about  40  acres,  and  that  Its  chief  value 
consisted  of  the  timber  growing  upon  it 

[3]  There  is  nothing  In  that  evidence  re- 
motely indicating  the  lack  of  good  faith  on 
tbe  part  of  the  defendant  in  taking  posses- 


sion of  and  Jmldlhig  said  ladds  ttnier  said, 
deeds;  but  upon-  the  contrary,  it  strongly 
tends  to  sbow,th»  best  of  faith  upon  their  part. 
0«wd  faith  means  "honesty,  vrithibut  .frand  or 
deceit."  Words  and  Phrases,  vsol.  4,  p;  8117, 
and  "lawful  possession"  means  entering  up- 
on nod  holding  land  and  claiming  to  be  the 
owner,  and  not  as  an  Intruder  or  trespass- 
er. CoUins  r.  Pease,  146  Mo.  186,  47  S.  W. 
92S;  Ab^es  v.  PUhnan,  261  Mo.  358,  168  S. 
W.  loc.  clt.  1184. 

[4]  Moreover,  it  is  undisputed  that  the  de- 
fendant and  its  predecessors  took  possession 
of  these  -  lands  under  color  of  title  derived 
through  the  tax  deeds  before  mentioned,  and' 
under  those  facts  the  question  of  good  faith 
Is  ImmateriaL  Bradley  v.  West,  60  Mo.  33; 
WUkerson  v.  BUers,  114  Mo.  245,  21  S.  W. 
614.  This  point  is  decided  against  the  plain- 
tiffs, 

[6]  XL  Tbe  plaintiffs  also  requested  the 
court  to  instruct  the  Jury: 

"That  under  the  claim  of  color  of  title  to  the 
entire  premises,  if  accompanied  by  the  exercise 
of  the  usual  acts  of  ownership  over  the  unoccu- 
pied portions,  amounts  to  the  possession  of  the 
whole  tract  dalmed,  yet  such  possession  of  the 
occupied  portion  must  be  so  strict  and  definite 
in  character  and  the  acts  of  ownership  so  cus- 
tomary and  usual,  as  to  amount  to  a  public 
notice  of  claim  of  title.  And  that  If  you  believs 
that  the  land  was  susceptible  of  a  more  strict 
and  definite  possession  Uian  that  claimed  by 
the  defendant,  or  that  defendant's  acts  of  own- 
ership, over  the  unoccupied  portion,  were  so 
loose,  UDcertaiia,  and  indefinite  as  to  not  amount 
to  public  notice  of  its  claim  of  title,  your  verdict 
should  be  for  the  plaintiffs." 

The  language  of  this  instruction  Is  highly 
misleading,  and  Imposes  a  higher  degree  of 
occupancy  upon  the  claimant  than  tbe  law 
requires,  and  the  court,  for  those  reasons, 
properly  refused  to  give  it  to  tbe  Jury.  Un- 
der the  10-year  statute  of  limitations  all  the 
law  requires  is  that  the  possession  of  the 
claimant  shall  be  taken  and  continued  in 
good  faith,  which  must  be  exclusive,  open, 
and  notorious,  adverse  to  the  world,  and  con- 
tinuous for  a  period  of  10  years  or  more  prior 
to  the  date  of  the  institution  of  the  suit,  by 
tbe  owner  of  the  title,  to  recover  tbe  posses- 
sion from  the  former. 

The  vice  of  this  instruction  consists  in 
declarations  of  law  regarding  the  "strict  and 
definite  character  oif  the  acts  of  ownership!' 
imposed  by  the  law  upon  the  defendant, 
amounting  to  '*public  notice  of  its  claim  of 
tlUe,"  and  that  if  the  Jury  find,  "that  the 
land  sued  for  in  this  case  was  susceptible  of 
a  more  strict  and  definite,  possession  than 
that  claimed  by  the  defendant,"  etc.,  then 
they  should  find  for  the  plaintiffs. 

This  Instruction  simply  means  that  before 
a  person  can  acquire  title  to  real  estate  by 
adverse  possession,  his  occupancy  thereof  or 
his  acts  of  ovimersbip  exercised  over  It  must 
be  as  complete  or  perfect  as  the  character 
of  the  land  will  permit.  Ko  such  require- 
ment is  made  by  the  law,  nor  have  I  ever 
seen  a  case  so 
would  be  not 
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penaive  and  andnous  that  tltli^  to  lands  coold 
never  be  acquired  by  adverse  possession. 

That  Instruction  was  properly  refused. 

[(,  7]  III.  In  connection  with  the  previous 
question,  counsel  for  plaintiffs  complain  of 
the  action  of  the  court  In  permitting  Scott 
to  testify  regarding  the  good  faith  of  the 
defendant  and  Its  predecessors  In  taking  pos- 
session of  the  land. 

This  testimony,  If  erroneously  admitted, 
did  not  constitute  reversible  error,  for  the 
reason  that  It  was  given  in  connection  with 
his  testimony  as  to  the  character  of  the 
furnace  constructed,  the  nnmber  and  charac- 
ter of  the  stores,  buildings,  dwellings,  and 
other  houses  erected  In  connection  therewith, 
and  their  cost,  about  $200,000,  as  well  as  tht> 
total  number  of  acres  of  land  pnrchased  in 
that  vicinity,  etc. 

This  testimony,  which  consisted  of  a  sin- 
gle question  and  answer,  and  when  read  in 
connection  with  its  context,  makes  it  per- 
fectly apparent  he  was  not  trying  to  give  his 
own  opinion  as  to  the  good  faith  of  the  de- 
fendant, and  its  predecessors  In  taking  pos- 
session of  his  land,  but  simply  stating  what 
he  thought  the  facts  stated  tended  to  show 
in  that  regard,  and  as  there  was  no  evidence 
to  the  contrary,  no  harm  was  thereby  done 
the  plaintiffs.  Besides  that,  where  the  ques- 
tion of  good  faith  Is  Involved  In  a  case  of 
this  character,  that  fact  may  be  shown  by 
direct  testimony,  as  well  as  by  Inference 
from  the  facts  and  circumstances  In  the  case. 
Ency.  of  Evidence,  vol.  7,  p.  96;  Abeles  v. 
Plllman,  261  Mo.  359,  168  S.  W.  1181. 

[1-10]  IV.  Plaintiffs'  fourth  refused  In- 
struction told  the  Jury: 

"That  while  possession  of  land  may  be  main- 
tained by  a  tenant,  such  possession  can  extend 
no  further  tlian  the  terms  of  the  lease  or  con- 
tract b.y  which  the  tenant  holds." 

Tills  instruction  correctly  announces  a  cor- 
rect abstract  proposition  of  law,  but  it  is 
misleading  in  this  case;  first,  because  the 
evidence  tended  to  show  that  the  tenants  of 
the  defendant,  or  at  least  some  of  them,  in 
addition  to  having  possession  of  definite 
tracts  of  land,  were  also  the  agents  or  super- 
intendents of  the  defendant  In  caring  for 
and  keeping  trespassers  off  the  remainder 
of  its  lands;-  and,  second,  because  the  evi- 
dence tended  to  show  that  the  land  In  dis- 
pute constituted  one  tract,  and  had  always 
been  so  treated  by  all  of  the  parties  to  this 
suit  All  of  it  had  been  embraced  in  one 
deed  in  every  conveyance  made,  except  one. 

A  tract  of  land  is  defined  to  be  "a  con- 
tiguous body  of  land  embraced  in  one  deed." 
Words  and  Phrases,  vol.  8,  p.  7036 ;  Gaines 
V.  Saunders,  87  Mo.  loa  clt  563;  Rannels 
T.  Rannels,  62  Mo.  106 ;  Hughes  ▼.  Isreal,  73 
Mo.  638. 

The  law  is  well  settled  that  the  posses- 
sion of  a  part  of  a  tract  of  land  with  a  claim 
of  the  whole,  with  the  usual  acts  of  owner- 
ship over  the  entire  tract,  establishes  pos- 


session of  the  whole,  and  snch  pouession  will 
ripen  into  title  under  the  statute  of  limita- 
ttoDS.  Section  1882,  B.  S.  Mo.  1900;  Heine- 
mann  v.  Bennett,  144  Mo.  113,  45  S.  W.  1092; 
Herbst  -v.  Merrifleld,  133  Mo.  267,  84  S.  W. 
671;  Stevens  v.  Martin,  168  Mo.  407.  68  S. 
W.  347;  Brown  v.  Hartford,  173  Ma  183, 
73  S.  W.  140;  Thompson  f.  StilweU,  253 
Mo.  89, 161  S.  W.  681. 

[11]  y.  It  is  finally  insisted  that  th«  evi- 
dence did  not  make  out  a  case  for  the  de- 
fendant under  the  30-year  statute  of  limita- 
tions. We  cannot  lend  our  concurrence  to 
that  proposition.  The  evidence  tended  to 
show  that  neither  the  plaintiffs  nor  those 
under  whom  they  clalta  title  had  been  in 
actual  possession  of  the  land  or  had  paid  any 
taxes  thereon  at  any  time  within  30  years 
prior  to  the  date  of  the  Institution  of  this 
suit,  nor  within  1  year  thereafter;  that  the 
title  had  Issued  from  the  United  States  more 
than  80  years  prior  to  the  institution  of  this 
suit;  that  the  plaintiffs  failed  to  bring  their 
action  within  the  31  years  after  leaving  the 
possession  of  the  land;  and  that  the  de- 
fendant and  those  throu^  whom  it  claims 
have  been  In  the  possession  ever  since,  claim- 
ing title  thereto  under  color  of  the'  tax  deeds 
before  mentioned. 

This  evidence  brings  the  case  squarely 
within  the  provisions  of  section  1884,  R.  S. 
1909.  known  as  the  30-year  statute  of  limita- 
tions, and  as  construed  by  this  court  in  the 
cases  of  Abeles  v.  Plllman,  261  Ma  880,  168 
S.  W.  1180;  Campbell  v.  Greer,  200  Mo.  190. 
108  8.  W.  64. 

Finding  no  reversible  error  in  the-  record, 
the  Judgment  of  the  dreuit  Is  affirmed.  All 
concur;  BOKD,  J.,  in  paragraph  S  and  Te> 
suit. 


KANSAS  CITY,  C.  C.  &  ST.  J.  RT.  CO.  y. 
COUCH  et  al.    (No.  17C15.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1916.) 

1.  Emiitent  Domaiw  «=»222(2)  —  Oowdbiina- 
TiON  Proceedings— Damages— iNSTBUCTiow. 

In  condemnation  cases,  it  is  proper  for  the 
court  to  direct  the  attention  of  the  jury  to  facts 
in  evidence,  which,  if  proven,  may,  in  their  opin- 
ion, affect  the  market  value  of  the  laud,  and 
to  direct  them  that  such  evidence  is  proper  for 
them  to  consider  in  that  connection. 

[EM.  Notie. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  563;  Dec.  Dig.  <g=»222(2).] 

2.  EuiNEifT  Domain  «3>222(5)— Pbqosbdimqs 

— Damages— In^buc'tion. 
In  a  railroad's  statutory  condemnation  suit 
it  was  error  to  instruct  that  in  estimating  dam- 
ages the  jury  would  consider  the  quality,  qaanti- 
ty,  and  value  of  the  land  taken,  and  also  the 
damage  a,nd  depreciation  in  value  of  the  remain- 
der of  the  farm  not  taken  as  a  right  of  way  by 
reason  of  the  railroad's  running  through  It,  con- 
tinning  that  they '  would  also  consider  the  aise 
and  shape  of  the  two  tracts  into  which  the  farm 
was  dividetl.  the  cuts  and  fills  upon  the  same, 
the  inconveiiience  in  getting  water,  etc.,  and  any 
other  fact  or  facte  'which  they  believed  would 
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bare  a  teodencr  to  depreciate  the  value  of  the 
farm. 

(Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  g  566;  Dec.  Dig.  <S=222(5).] 

3.  Trial  *=>252(1)— Iwstbuction. 

.\n  instruction  ansupported  by  evidence  in 
tbt  record  is  erroneons. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  696,  612;  Dec  Dig.  «=252(1).] 

4.  Eminent  Domaiw  «=>222(5)— Pboceedirgb 
-Dam.\gbs— Imstbuction. 

An  instruction  requiring  the  jury  to  estimate 
t'le  (lamase  occurring,  by  reason  of  a  chnuge  in 
to?  plan  on  which  the  commissioners  mnde  their 
rcthirt  and  assessment,  between  December,  1911, 
w-'i  October,  1912,  which  conld  only  be  done  b^ 
istimatiug  the  amount  of  damage  as  the  condi- 
;i  i;s  existed  at  the  former  period,  was  erroneous. 
fEd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  f  566;  Dec.  Dig.  «=»222(5).] 

5.  Eminent  Domain  «=>222(5)— Pbocekdinos 

— DaILAOES — iHBTKUOnON. 

An  instruction  requiring  the  jury  to  separate- 
ly estimate  as  a  special  injury  the  diaerence 
in  conditions  between  December,  1911,  and  Oc- 
tober, 1912,  an  interval  in  which  the  plan  on 
irhich  the  commissioners  made  their  report  and 
usessment  waa  changed,  waa  erroneous. 

!Ed.  Note. — For  other  cases,  see  Eminent  Do- 
Dain,  Cent.  Dig.  g  5^;    Dec.  Dig.  <g=j222(5).] 

}.  Eminent  Dovain  $=»203(1)— Pboceedinob 

—DAMAQE8— Mattes  fob  Jubt. 
The  assessment  and  report  of  the  commis- 
Doners  were  not  proper  matter  for  the  jury's 
^.msideration  in  assessing  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
nain.  Cent.  Dig.  g  542 ;  Det  Dig.  <S=>203(1).] 

I.  Eminent  Domaih   ^ssISO—Daicages— Ex- 
cessive Vebdict. 
Where  the  evidence  as  to  the  damage  from 
:lie  taking  and  from  injury  to  the  remaining  land 
iitcnded  from  leas  than  $500  to  more  than  $26,- 
Xi},  verdict  for  $9,674.34  waa  not  so  excessive  as 
:o  nnthorize  interference  by  the  Snpreme  Court. 
(Ed.  Note. — For  other  cases,  see  Eminent  Do- 
nain.  Cent.  Dig.  g  402;  Dec.  Dig.  «=3l50.] 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
y;  Samuel  Davis,  Judge. 

Condemnation  suit  by  tbe  Kansas  City, 
Hay  County  &  St.  Joseph  Railway  Company 
igainst  Joseph  W.  Couch  and  others.  From 
he  award  of  damages  to  defendants,  plaln- 
iff  appeals.    Reversed,  and  cause  remanded. 

Bowersock,  Hall  &  Ilook  and  Beardsley 
t  Beardsley,  all  of  Kansas  City,  for  appel- 
aut.  Fraiicls  M.  Wilson,  of  Kansas  City, 
Charles  Lyons,  of  Lexington,  James  P.  Cbinu, 
if  liiggiusville,  and  Carl  L.  Ristine,  of  Lex- 
cgtou,  for  respondents. 

BROWN,  C.  This  Is  a  statutory  condem- 
lation  suit  to  appropriate  land  for  the  cou- 
trutUon  and  operation  of  plaintiff's  rail- 
Dad.  The  suit  was  Instituted  in  Platte 
ouaty,  where  the  land  is  situated,  and  was 
■einoved  by  change  of  venue  to  Lafayette 
onnty,  where  it  was  tried  and  resulted  in 
jie  rerdlct  and  Judgment  for  $9,674.34,  from 
vhich  this  appeal  is  taken. 

The  plaintiff  is  a  railroad  corporation  or- 
taoized  and  incorporated  under  the  general 
uws  of  the  state  of  Missouri  for  the  pur- 
lose  of  constmcttng,  maintaining,  and  oi>- 


crating  lines  of  railroad  from  Ki 
.St.  Joseph  and  from  Kansas  City 
Springs.    The  usual  preliminary 
were  had,  and  the  commissioners  a 
damages  In  favor  of  defendants 
From  this  award  both  parties  appea 
circuit   court,   the   trial   resulting  t 
stated. 

The  land  with  respect  to  which  th 
ages  were  awarded  Is  a  stock  farm 
acres,  480  acres  of  which  consists  of 
quarter  sections  lying  side  by  side,  exte. 
a  mile  and  a  half  east  and  west,  and  th 
malniug  ICO  acres  consists  of  the  north 
of  two  quarter  sections  lying  south  of 
two  west  quarters  first  mentioned.     Defei 
ants'  farm  buildings  are  located  at  the  sou. 
line  of  the  middle  quarter  section  some  llttl 
distance  east  from  a  public  road  extending 
north  and  south,  approximately  dividing  the 
middle  quarter  section  and  the  half  quarter 
south  of  It  Into  equal  parts,  and  west  of  the 
railroad,  which  enters  the  farm  across  tbe 
northeast  comer  of  the  east  of  the  two  SO's, 
close  to  the  southwest  comer  of  the  east 
quarter  section,  and  runs  northwesterly  and 
in  a  straight  line  diagonally  across  the  pub- 
lic road,  leaving  the  farm  at  the  north  line, 
and  leaving  approximately  50  acres  of  the 
quarter  and  210  acres  of  the  farm  east  of 
tbe  right  of  way,   which  amounts  to  6.38 
acres.    The  land  along  the  right  of  way  Is 
uneven,   so   that  the   construction   consists 
mostly  of  cuts  and  fills.    The  deepest  cut  is 
16  feet  on  one  side  and  14  feet  on  the  oth- 
er, while  the  highest  fill  or  embankment  is 
26^  feet     The  defendants  ordinarily  feed 
upon  the  place  about  250  head  of  cattle  each 
year.    The  feed  lots  are  east  of  the  railroad 
and  publla  road,   where  there  Is  a   spring 
which  furnishes  an  abundance  of  water  for 
the    stock.      The    cultivated    land    and    the 
most  of  tbe  pasture  is  on  the  west  side  of 
the  raUroad,  where  there  is  a  stream  which 
furnishes  water  part  of  the  year  nnd  fails 
In  a  dry  time.    The  spring  and  the  stream 
provide  the  only  surface  waters  on  the  farm. 
The  testimony  as  to  the  value  of  the  land 
taken    ranged   from   $75   to   $200  per  acre, 
while  the   testimony   with   reference  to  the 
damage  to  the  remainder  of  tbe  farm  covered 
the  latitude  lying  between  nothing  and  $40 
per  acre. 

The  giving  of  certain  instructions  is  as- 
signed as  error.  We  will  notice  these  as  they 
require  consideration  in  the  opinion.  It  is 
also  assigned  for  error  that  the  verdict  Is 
so  clearly  excessive  that  it  ought  not  to  be 
permitted  by  this  court  to  stand. 

[1,2]  1.  Defendant's  seventh  instruction, 
of  which  tbe  appellant  complains,  opens  with 
the  following  proposition: 

"The  court  instructs  the  jury  that,  in  esti- 
mating the  damages  in  controversy,  you  will  take 
into  consideration  the  quality,  quantity,  end  val- 
ue of  the  land  taken  by  the  railway  company 
for  a  right  of  way,  and  also  tbe  damage  and  de- 
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-predation  In  value  of  the  remainder  of  the  farm 
of  the  defendants  not  taken  as  such  rigrht  of  way, 
by  reason  of  said  railroad  running  through  it.' 

This  sentence  constitutes  a  distinct  and 
separate  proposition  conclnding  with  a  pe- 
riod, and  presents  in  general  terms  the  prin- 
di^es  which  should  govern  the  jury.  Every 
element  of  damage  is  included  in  its  gener- 
al terms.  It  then  proceeds  to  enlighten  them 
as  follows: 

**Tou  will  ttUo  consider  the  size  and  shape  of 
the  two  tracts  into  which  tbe  farm  is  divided  by 
said  railroad  running  through  it;  the  cuts  and 
fills  upon  the  same;  the  inconvenience  in  get- 
ting to  water;  the  inconvenience  in  getting  from 
one  part  of  the  farm  to  another  on  account  of 
the  location  of  said  right  of  way,  and  any  oth- 
er fact  or  facts  in  testimony,  which  you  may 
believe  will  have  a  tendency  to  depreciate  the 
market  value  of  said  farm  for  the  purpose  for 
which  it  is  used  or  adapted." 

In  this  sentence  we  have  emphasized  the 
word  also,  wbich  always  means,  in  such  a 
connection,  "In  addition  to,"  or  "likewise,"  to 
direct  attention  to  the  fact  that  it  authorizes 
damages  for  the  several  incidents  of  what  it 
assumes  to  be  personal  inconveniences  wbich 
will  follow  the  appropriation  and  use  of  the 
right  of  way,  to  be  added  to  the  damage 
and  depreciation  in  value  of  the  remainder 
of  defendants'  farm  by  reason  of  the  railroad 
running  through  it.  But  it  proceeds  in  the 
same  sentence  to  tell  them  that  they  will 
take  Into  consideration  any  other  fact  or 
facts  In  testimony  which  they  may  ielieve 
wiU  have  a  tendency  to  depreciate  the  mar- 
ket value  of  the  farm  for  the  purpose  for 
which  it  is  used  or  adapted.  The  respond- 
ent suggests  that  the  adjective  member  of 
this  latter  clause,  in  addition  to  being  de- 
scriptive of  the  words  "any  other  fact  or 
facts"  as  appears  from  Its  grammatical  po- 
sition, refers  back  to  all  that  preceded  it  in 
the  sentence,  and  directs  the  attention  of 
the  jury  to  an  implied  Intention  to  apply  the 
same  description  to  them.  Thus  the  court 
tells  the  Jury  that  certain  facta  have  been 
established,  that  they  are  inconveniences  and 
elements  of  damage,  and  that  they  will  scan 
the  evidence  for  other  facts  of  the  same  kind. 
The  suggested  cure  is  worse  than  the  disease. 
The  court  does  not  stop  here,  but,  after  a 
pause  Indicated  by  a  period,  proceeds: 

"You  will  deduct  from  these  amounts  the  bene- 
fits, if  any,  peculiar  to  said  tract  of  land  aris- 
ing from  the  running  of  the  railway  through  it" 

The  best  that  can  be  said  of  this  instruc- 
tion is  that  the  Jury  might  possibly  Interpret 
It  innocently.  Referring  to  one  which  con- 
tains a  part  though  not  all  of  these  objec- 
tionable elements  this  court  lately  said: 

"While   a   strained   construction   of  the   lan- 

?:uage  of  en  instruction  is  not  a  sensible  device 
or  administering  justice,  neither  is  a  loose  or 
illogical  construction.  As  put  by  Professor 
Gray:  'A  loose  vocabulary  Is  the  fruitful  moth- 
er of  evils;'  and  we  may  add  that  a  loose  con- 
struction of  loose  language  is  the  nursing  father 
of  many  more.  Giving  the  language  of  the  in- 
struction a  sensible  interpretation,  it  is  plain 
that  the  jury  were  told  to  consider  the  cost  of 
building  the  necessary  fences  along  the  road  and 
the  damage  to  the  whole- tract  bf  land  of  wkich 


that  taken  for  the  road  forms  a  part,  and  they 
were  told  that  from  the  'sum'  of  these,  together 
with  the  value  of  the  land  taken,  they  were  to 
deduct  the  benefits,  If  any,  peculiar,  etc.  That 
meaning  is  a  fair  and  legitmiate  one,  nay,  the 
only  one,  shining  on  the  very  face  of  the  instruc- 
tion Itself."  Howell  v.  Jackson  County,  262  Mo. 
403,  m  S.  W.  342. 

While  the  principle  Is  well  establlabed  that 
In  these  cases  It  Is  proper  for  the  court  to 
direct  the  attention  of  the  jury  to  facts  In 
evidence  which,  if  proven,  may,  in  their  opin- 
ion, affect  the  market  value  of  the  land,  and 
to  direct  them  that  such  evidence  Is  proper 
for  them  to  consider  in  that  connection,  it  is 
nowhere  held  that  such  matters  as  are  enu- 
merated In  this  instruction  may  be  proven  as 
distinct  items  of  damages,  or  that  It  is  with- 
in the  province  of  the  judge  to  determine 
their  existence,  their  Injurious  character,  or 
that  they  affect  the  market  value  of  the  re- 
maining land.  This  instruction  In  the  form 
in  which  it  was  given  constituted  reversible 
error. 

[3-6]  2.  The  giving  for  respondents  of  their 
instruction  No.  8  is  also  assigned  for  error. 
It  Is  as  follows: 

"The  court  instructs  the  jury  that  the  ques- 
tion to  be  determined  by  you  is  the  market  val- 
ue of  the  property,  as  a  whole,  without  the  rail- 
road and  what  will  be  its  market  value  after  tJie 
road  is  built  and  in  operation.  And  if  the  jury 
find  that  since  the  assessment  of  damages  in  the 
case  by  the  commissioners  and  the  taking  of  de- 
fendants' land  by  the  railroad  company  the  road 
has  been  graded  through  the  same  upon  plans 
different  from  those  upon  which  the  said  commis- 
sioners made  their  report  and  assessment  and  the 
changes  thus  made  inured  to  defendants'  injury, 
you  will  consider  the  said  injury,  if  any,  in  esti- 
mating the  amount  of  damages  to  be  allowed  to 
defendant  for  the  condemnation  and  taking  of  de- 
fendant's land." 

This  instruction  in  distinct  terms  tells  the 
jury  that  any  Injury  to  the  farm  caused  by 
a  change  In  the  plan  of  the  work  from  that 
upon  which  the  commissioners  made  their  re- 
port and  assessment  wiU  be  considered  by 
them  as  a  distinct  element  of  damage.  We 
cannot  Imagine  any  ground  upon  which  to 
justify  this  direction.  The  road  was  con- 
structed at  the  time  of  the  trial.  It  was 
their  duty  to  make  their  assessment  In  riew 
of  the  work  as  constructed.  If  It  was  in- 
complete, it  was  their  duty  to  make  the  as- 
sessment In  view  of  the  construction  which 
It  then  appeared  from  the  evidence  would  be 
carried  out  That  they  might  not  be  influ- 
enced by  the  action  of  the  commissioners 
they  had  no  right  to  know  what  that  action 
had  been.  Railwa.y  v.  Roberts,  187  Mo.  309, 
80  S.  W.  91 ;  Railroad  v.  Pfau,  212  Mo.  398, 
111  S.  W.  10. 

We  have  carefully  examined  the  record  and 
find  that  there  was  no  evidence  of  change  of 
plans,  and  that  the  only  office  the  Instruction 
could  have  performed  was  to  direct  the  at- 
tention of  the  jury  to  the  testimony  of  a  wit- 
ness for  respondent  named  Skillman,  who 
testified  that  the  damage  to  the  part  of  the 
farm  not  taken  was  $10  per  acre.  He  was 
lecalled  aa.  the  same  dajr  by  the  reqiondent^ 
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to  correct  this  statement,  and  tliareapon  tes- 
tified tliat  it  would  be  about  $16  per  acre, 
vrhen  CToae-exainlBed  for  the  evident  purpose 
of  elldtlng  an  explanation  of  this  change,  be 
testlfled  tbat  he  was  one  of  the  commission- 
ers who  made  the  preliminary  assessment, 
ind  that  he  put  on  60  per  cent,  more  dam- 
age now  than  before,  because  he  then  sup- 
posed they  were  going  to  pat  a  subway  un- 
der tbe  grade,  although  "there  was  no  claim 
at  the  time  one  way  or  the  other  about  it." 

The  respondents  frankly  say  in  their  print- 
ed argument.  In  substance,  that  this  legiti- 
mate cross-examination  to  secure  an  expla- 
nation of  a  change  which  occurred  so  prompt- 
I;  Id  the  mind  of  the  witness,  and  which 
tmoonted  to  more  than  $3,000,  was  their  ez- 
cnse  fbr  poisoning  the  mind  of  the  Jury  with 
an  Intimation  that  there  had  been  a  change 
of  JSO  per  cent.  In  the  condltioDs,  between  the 
time  of  the  assessment  of  the  commissioners 
in  December,  1911,  and  the  assessment  by  the 
jury  in  October,  1912.  The  fact  that  this  60 
per  cent  was  fairly  represented  in  the  ver- 
dict carries  with  It  Its  own  suggestions. 

The  instruction  was  erroneous  because  (1) 
there  was  no  evidence  In  the  record  to  sup- 
port it;  (2)  because  It  required  the  Jury  to 
estimate  the  damage  occtirrlng  by  reason  of 
a  change  of  plan  between  December,  1011, 
and  October,  1012,  which  could  only  be  done 
by  estimating  the  amount  of  damage  as  the 
conditions  existed  at  the  former  period ;  (3) 
because  it  required  them  to  separately  esti- 
mate the  difference  In  conditions  between 
those  periods  as  a  special  Injury;  (4)  be- 
caose  It  directs  the  attention  of  the  Jury  to 
the  assessment  and  report  of  the  commission- 
ers as  an  element  of  their  own  work;  (5) 
because  the  assessment  and  report  of  the 
commissioners  were  not  proper  matter  to  be 
considered  by  the  Jury,  while  the  Instruction 
amoonted  to  a  direction  that  they  should  be 
cnisldered.  There  are  other  elements  of  er- 
ror in  the  Instruction,  but  those  enumerated 
are  suffldent  to  explain  our  conclusion. 

[7]  3.  The  evidence  as  to  the  amount  of 
damage  resulting  from  the  taking  of  the  right 
of  way  and  Injury  to  the  remaining  land  cov- 
ered a  wfde  field,  extending  from  less  than 
$500  to  more  than  ?26,000.  After  a  careful 
examination  of  the  evidence,  we  have  come 
to  the  conclusion  tbat  the  amount  of  the  ver- 
dict and  Judgment,  while  very  substantial, 
Is  not  so  excessive  as  to  authorize  our  Inter- 
ference with  the  action  of  the  trial  court  on 
that  ground. 

For  the  reasons  stated  In  the  first  and  sec- 
ond paragraphs,  the  Judgment  will  be  revers- 
ed and  the  cause  remanded. 

BAILET,  C  concurs. 

PER  cnBIAM.  The  foregoing  opinion  of 
BKOWN,  C,  Is  adopted  as  the  opinion  of  the 
coort    All  concur. 
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(Supreme  Court  of  Missonri,  Division  No.  1. 
June  2,  1016.) 

L  Trusts    4=970— RjcsuunMS    Tbubt— FuB- 

RISRINO    PUBCBASS    PbIOE. 

Where  the  purchase  money  for  realty  is 
paid  by  two  peqsons  and  title  taken  in  the  name 
of  one,  the  land  is  held  by  the  latter  in  resalting 
trust  in  favor  of  both  purchasers  in  proportion 
to  the  amount  paid  by  each,  and  such  a  trust 
arises  by  operation  of  law  where  the  purchase 
money  of  realty  is  paid  by  one  person  and  the 
legal  tjtle  transferred  to  another. 

[Kd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  U  111,  112 ;   Dec.  Dig.  «=»79.1 

2.  Tktists    «=>77— Resulting    Teust— Fub- 

NI8HINO  PUBCHASE  PBICK, 

In  case  of  a  claimed  resulting  trust  aris- 
ing from  the  payment  of  the  purchase  price  of 
realty  and  title  being  taken  in  the  nnme  of 
another  party,  the  relation  of  trustee  and  cestui 
most  result  from  the  facts  as  they  existed  at  the 
time  of  or  anterior  to  the  purchase,  and  cannot 
be  created  by   subsequent  occurrences. 

[Bd.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  8  100;   Dec.  Dig.  «=»77.] 

8.  Pabtokbship  «s>67 — Pbofebtt  or  Pabt- 

NEB. 

Where  a  father,  partner  with  his  son,  real- 
ized $1,600  for  his  Oklahoma  homestead,  which 
be  brought  to  Vernon  county.  Mo.,  and  deposit- 
ed in  a  bank  in  his  own  name,  the  money  con- 
tinued to  be  his  individual  property. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  05-100;    Dec.  Dig.  <S=»67.] 

4.  Fbauduuent  Coitvxtakgxs   <S=a67(3)— Iir- 

80LVENCT  or  Debtob. 

Where  a  father,  within  two  months  after 
the  maturity  of  his  debt  to  plaintiff,  conveyed 
to  bis  son  all  of  his  real  estate  and  personalty, 
receiving  only  $600,  which  was  borrowed  on 
the  land  conveyed,  and,  when  judgment  was  en- 
tered upon  plaintiff's  note,  execution  was  issued 
and  returned  unsatisfied,  the  father  was  ren- 
dered insolvent  by  the  conveyance  to  his  son. 

[Bid.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  148;  Dec  Dig.  €=» 
67(3).]      • 

6.  Fraudutewt  Convetawces  <9=>fl4(2)— In- 

VALIDITT     AS    TO     EXISTING     ObEDITOB— MO- 
TIVES. 

Where  a  father's  conveyance  to  his  son 
rendered  the  father  insolvent,  and  was  made 
without  provision  for  payment  of  the  demand 
of  the  father's  existing  creditor,  the  son  agree- 
ing to  support  the  father  for  life,  borrow  $500 
on  the  land,  and  turn  it  over  to  him,  such  con- 
veyance was  invalid  as  to  such  creditor,  regard- 
less of  the  motives  actuating  the  father  and 
son. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  IS  164,  166 ;  Dec.  Dig. 

®=04(2).] 

6.  Fbauduxknt      Convetances      «=a06(2)— 

HOLOING   PboPXBTT  FOB   SUFPOBT  OIT  DebT-' 
OB. 

A  conveyance  by  father  to  son,  which  ren- 
dered the  father  insolvent  of  land  in  which  the 
son  owned  a  half  interest,  the  son  agreeing  to 
support  the  father,  result  being  that  after  the 
conveyance  he  held  $375  of  his  father's  prop- 
erty for  future  support,  was  invalid  as  to  an 
existing  creditor  of  the  father. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
O>nveyanoes,  Cent  Dig.  U  293-304,  320-322; 
Dec.  Dig.  «s»96(2).] 
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7.  Fbaudui^nt  Coktetakces  «=»107  —  Fa- 
thsb  and  sor. 

In  dealings  between  father  and  son,  as  be- 
tween husband  and  wife,  where  the  rights  of 
creditors  are  inrolved,  their  acts  should  be 
closely  scrutinized. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  CJent  Dig.  |§  347-^330:   Dec.  Dig. 

8.  Feaudolkitt  Convetawom  «=»299(13)— 
Intent  of  Debtor— SnrnciENCT  of  Evi- 
dence. 

In  suit  to  set  aside  a  conveyance  of  land 
as  fraudulent,  evidence  held  sufficient  to  show 
that  a  defendant  executed  and  delivered  a  quit- 
claim deed  to  the  land  in  controversy  to  his  son 
for  the  purpose  and  with  the  Intent  of  hinder- 
ing and  delaying  plaintiff  from  the  collection  of 
his  debt,  and  with  the  pun>o8e  and  intent  of 
placing  all  his  property  beyond  the  reach  of 
plaintiff  as  his  creditor. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  ^0;  Dec  Dig.  «=» 
299(13).] 

9.  FttAnDTTLENT       CoNVETAWCES       €=>301(8) — 

Knowubdge  of  Grantee — Sufticienot  of 

Evidence. 

In  suit  to  set  aside  a  conveyance  as  frandu- 
lent,  evidence  held  sufficient  to  show  that  a 
defendant,  who  received  a  conveyance  from  his 
father,  knew  that  his  father  owed  plaintiff,  and 
was  desirous  of  placing  his  real  and  personal 
property  beyond  reach  of  seizure  by  plaintiff. 

[Ed.  Note. — ^For  other  cajses,  see  Fraudulent 
Conveyances,  Coit  Dig.  f  906;  Dec.  Dig.  €=> 
301(3).] 

10.  Fraudulent  Convetancks  «=s>301(3)— 
Motive  of  GaANiEE— Sufficiency  of  Evi- 
dence. 

In  suit  to  set  aside  a  conveyance  as  fraud- 
ulent, evidence  held  sufficient  to  show  that  the 
debtor's  son,  as  grantee,  attempted  to  aid  his 
father  in  placing  the  land  in  controversy  be- 
yond plaintiff's  creditor's  reach,  and  accepted  a 
quitclaim  deed  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  |  906 ;  Dec.  Dig.  *=s» 
301(3).] 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty;  B.  O.  Thunnan,  Judge. 

Suit  b7  M.  B.  Barrett  against  F.  S.  Foote 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  appeala  Cause  reversed  and 
remanded,  with  directions. 

On  September  7,  1912,  plaintiff  filed  In  the 
circuit  court  aforesaid  a  petition  in  equity 
against  said  defendants,  and  alleged  there- 
in that  on  September  20,  1910,  defendant  F. 
S.  Foote  executed  and  delivered  to  him  a 
promissory  note  for  $310,  due  December  1, 
1911,  with  interest  from  maturity  at  the  rate 
of  8  per  cent  per  annum ;  that  plaintiff  re- 
covered Judgment  against  snid  defendant  on 
the  altove  note  In  the  circuit  court  afore- 
said on  May  15,  1912,  for  $347.44;  that  after 
the  execution  and  maturity  of  said  note  de- 
fendant F.  S.  Foote,  on  January  20, 1012,  con- 
veyed to  defendant  George  Foote  by  quit- 
claim deed  the  W.  %  of  the  S.  E.  %  of  sec- 
tion 24,  township  35,  range  32,  situate  in 
Vernon  county.  Ma ;  that  said  last-mention- 
ed deed  was  duly  recorded  in  Vernon  county 
aforesaid;  that  George  Foote  Is  a  son  of  F.  S. 
Foote;  that  by  said  conveyance  defendant 
F.  S.  Foote  rendered  himself  Insolvent;  that 


said  conveyance  was  without  constderation, 
was  fraudulent,  and  made  with  the  intent  to 
hinder  and  delay  plaintiff  In  the  collection  of 
his  said  debt. 

The  separate  answer  of  George  Foobe  ad- 
mits that  he  Is  the  son  of  F.  S.  Foote,  and 
alleges  that  he  Is  the  owner  of  the  land  de- 
scribed In  petition,  and  that  it  Is  incumbered 
by  a  deed  of  trust  securing  a  certain  note 
for  $500.  He  denies  every  other  allegation  In 
petition,  save  that  In  reference  to  the  convey- 
ance of  said  land  from  F.  S.  Foote  to  himself. 
Defendant  V.  8.  Foote  filed  a  separate  gen- 
eral denial. 

Evidence.  It  appears  from  the  record  tliat 
on  September  20,  1910,  defendant  F.  S.  Foote 
executed  and  delivered  to  plaintiff  a  promis- 
sory note  of  said  date  for  $310,  due  December 
1, 1911,  as  described  in  petition ;  that  on  May 
IS,  1812,  plaintiff  recovered  Judgment  against 
defendant  F.  S.  Foote  on  above  note  for  $347.- 
44.  It  further  appears  from  the  evidence 
that  on  January  26,  1912,  said  F.  S.  Foote, 
while  the  record  owner  of  the  real  estate 
aforesaid,  cbnveyed  the  same  by  qaitclatm 
deed  to  his  s<m,  the  codefendant  herein,  for 
the  expressed  consideration  of  $3,500.  It  also 
appears  from  the  testimony  that  said  P.  S. 
Foote,  at  the  time  of  the  conveyance  of  the 
real  estate  aforesaid,  also  put  in  with  the 
land  his  interest  in  the  stock  on  said  farm 
and  everything  else  he  had.  On  February  11, 
1913,  a  general  execution  was  Issued  on  the 
above  Judgment,  directed  to  the  sheriff  of 
Vernon  county  aforesaid,  and  on  May  12, 
1913,  said  execution  was  returned  unsatisfied, 
because  the  sheriff  could  find  no  property  of 
defendant  F.  S.  Foote  in  said  county. 

Defendants  testified  that  F.  S.  Foote  owed 
George  $200;  that  the  latter  was  to  go  in  as 
part  of  the  consideration  George  wa»  to  pay 
for  the  laud ;  that  George  was  the  owner  of 
the  undivided  one-half  of  said  land,  and  was 
to  pay  his  father  $1,275  for  the  remaining 
half  Interest;  that  after  the  quitclaim  deed 
was  made  to  George  the  latter  borrowed  9500 
on  said  land  and  turned  that  over  to  his  fa- 
ther as  part  payment  of  the  purchase  money ; 
that  George  was  to  keep  liis  father,  furnish 
him  a  home,  pay  his  doctor  bills,,  and  give 
him  a  decent  Interment.  The  remaining  $575 
of  purchase  money,  it  Is  claimed,  was  to  be 
settled  in  above  maimer.  Other  facts  ap- 
pear in  the  record,  which  will  be  considered 
in  the  opinion  to  follow. 

The  trial  court,  after  hearing  the  evidence, 
found  in  favor  of  defendants,  and  entered 
Judgment  accordingly.  Plaintiff  in  due  time 
filed  his  motion  for  a  new  trial,  which  was 
overruled,  and  the  cause  duly  appealed  to 
this  court 

A.  E.  Elliott  of  Nevada,  Mo.,  for  appellant. 
A.  J.  King,  of  Nevada,  Mo.,  for  respondents. 


RAILET,  O.  (after  staUng  the  facts    as 
above).     In  tlew  of  the  impeaching  testi- 
mony offered  by  respondents  as  to  the  genep.  /Ip 
C=>For  other  cbms  ise  luna  topic  and  KBY-NUMBER  In  all  Key-Numbered  Dlgeau  and  IndexM  t3 
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il  repatatlon  of  XL  N.  Ganego  for  veracity 
D  Uie  commonitr  where  be  lived,  we  will  not 
noslder  his  testimony  in  aispoalng  of  the 
sse.  Leaving  out  of  consideration  the  Im- 
wachiiig  testimony  aforesaid,  and  the  oral 
estlmony  of  George  Foote  in  behalf  of  de- 
endaoU,  the  remainder  of  the  evidence  con- 
Isted  of  deposltioiu  and  other  record  tes- 
imon;.  We  therefore  see  no  reason  for 
leferiing  to  the  conclusion  reached  by  the 
riaJ  court  on  the  facts  disclosed  by  this 
ecord. 

[1,2]  I.  What  were  the  respective  interests 
(  defendants  in  the  land  in  controversy 
rben  it  was  bought  in  December,  1908,  and 
be  title  thereto  taken  In  the  name  of  de- 
aidant  F.  S.  Feote?  Where  the  purchase 
wney  for  real  estate  Is  paid  by  two  iudlvld- 
ils,  and  the  title  is  taken  in  the  name  of 
ne,  it  Is  held  by  the  latter  as  a  resulting 
nut  Id  favor  of  both  purchasers  in  propor- 
OD  to  the  amount  paid  by  them  respective- 
I.  Baomgartner  v.  Quessfeld  et  al.,  38  Ma 
£  dt.  41;  Miller  et  al.  v.  Davis,  60  Mo. 
H;  HaU  v.  Hall,  107  Mo.  108,  17  8.  W. 
11;  Plumb  V.  Cooper,  121  Mo.  loc.  clt.  675, 
I  S.  W.  678;  Oondit  v.  MaxweU,  142  Mo. 
K.  cit.  274,  275,  44  8.  W.  467;  Meyer  Bros. 
TDg  Co.  V.  White,  165  Mo.  loc.  dt.  143,  144, 
i  S.  W.  295 ;  Wrightsman  v.  Bogera,  239 
lo.  loc.  dt.  428,  144  8.  W.  479.  A  resulting 
vst  arises  by  operation  of  law,  where  the 
irchaae  money  of  real  estate  is  paid  by 
le  person  and  the  legal  title  is  transferred 

1  another.  The  relation  of  trustee  and 
stui  que  trust  in  such  cases  must  result 
DID  the  facts  as  they  existed  at  the  time 
'■,  or  anterior  to,  the  purchase,  and  cannot 
!  created  by  subsequent  occurrences.  Kelly 
Johnson,  28  Mo.  loc.  clt  251,  252;  Rlchard- 
0  T.  Champion,  143  Mo.  loa  dt  544,  45  8. 
■  2S0;  Stevenson  v.  Haynes,  220  Mo.  loc. 
L  206,  119  S.  W.  346;   Shelton  v.  Harrison, 

2  Mo.  Ak>.  loc  dt  418,  167  8.  W.  634, 
id  cases  cited.  It  Is  daimed  that  a  result- 
t  trust  was  created  in  favor  of  George 
wte  at  the  time  the  land  in  controversy 
«  conveyed  to  his  father  In  December, 
08,  because  of  the  alleged  payment  by 
orge  of  $1,275,  or  one-half  the  purchase 
mey  due  on  said  land.  Keeping  in  mind 
i  well-estabUshed  prludples  of  law  hereto- 
»  referred  to,  we  will  proceed  to  ascer- 
n  what  part  If  any,  of  the  purchase 
iney  of  the  land  in  controversy,  was  paid 

George  Poote. 

It  Is  claimed  by  defendants  that  they 
n  partners  in  Oklahoma,  before  coming 
Vernon  county,  Mo.,  and  that  they  were 
^Sed  in  raising  cattle  and  horses,  and 
'mlng,  while  there.  No  particulars  are 
ited  with  reference  to  this  alleged  part- 
rship,  but  for  the  purposes  of  the  case  we 
U  accept  their  contention  as  well  founded, 
cording  to  their  testimony  they  were  equal 
rtners,  and  $950  of  their  partnership  funds 
at  into  the  land  in  controversy  as  part  of 
i  consideratioii  of  same.    Defendant  F.  S. 


Foote  owned  a  homestead  near  Buffalo,  in 
Harper  county,  Okl.  This  homestead  was 
sold  by  the  father  for  11,600,  and  said  money 
was  deposited  by  F.  S.  Foote  in  his  own 
name  in  the  First  National  Bank  of  Nevada,^ 
Mo.,  and  by  him  checked  out  in  part  pay- 
ment for  the  land  in  controversy.  F.  8. 
Foote  testified.  In  regard  to  said  homestead 
and  the  proceeds  thereof,  as  follows: 

"Q.  He  [George]  didn't  have  a  half  Interest 
in  your  homestead  in  Oklahoma?  A  No,  sir; 
he  couldn't  hold  that,  Q.  That  was  all  vnnrs? 
A  Yes,  sir.  Q.  And  .vou  toolt  ^1,000  from  the 
sale  of  the  homestend  and  put  it  in  this  land? 
A.  Yes,  sir.  He  helped  improve  that  land  and 
work  it,  and  was  to  have  half  of  it  when  the 
time  come." 

[3]  We  find  from  the  evidence  that  defend- 
ant Oeorge  Foote  had  no  Interest  in  the 
Oklahoma  homestead  when  it  was  sold  by 
his  father.  The  $1,600  realized  by  defendant 
F.  8.  Foote  for  said  homestead,  having  been 
brought  to  Vernon  county  and  deposited  in 
his  own  name,  continued  to  be  his  individual 
property,  and  as  such  was  used  as  part  pay- 
ment of  the  purchase  money  of  the  land  In 
controversy.  The  above  conclusion  is  sup- 
ported by  the  previous  ruling  of  this  court. 
Dixon  V.  Dixon,  181  8.  W.  84,  et  seq.  Tlie 
testimony  of  defendants  relating  to  the  al- 
leged partnership  In  Oklahoma  is  far  from 
satisfactory,  as  no  details  of  same  are  re- 
lated. As  it  will  not  affect  the  conclusion 
reached  by  us,  we  will  dispose  of  the  case, 
however,  on  the  theory,  that  defendants  weie 
equal  partners  as  to  the  $950  paid  as  part 
purchase  money  for  the  land  in  controversy. 
We  accordingly  And  from  the  evidence  that 
the  purchase  price  of  the  land  involved  here- 
in, when  paid  in  December,  1908,  was  $2,- 
550.  Of  this  amount  the  sum  of  $2,075  was 
paid  by  F.  S.  Foote,  and  conceding  $475 
(one-half  of  the  $950)  as  having  been  paid 
by  defendant  George  Foote,  their  interests  in 
said  land  should  be  considered  in  the  abo\t) 
proportion,  when  the  father  conveyed  to  this 
son  the  80  acres  of  land  described  in  peti- 
tion, on  January  26,  1912. 

[4]  II.  Was  defendant  F.  8.  Foote  ren- 
dered insolvent  by  the  conveyance  of  all  his 
land  and  personal  property  to  Ills  son  on 
January  26,  1912? 

"The  term  'solvency,'  in  its  application  to  cas- 
es like  this,  implies  as  well  the  prescut  ability 
of  the  debtor  to  pay  out  of  bis  estate  all  his 
debts,  as  also  sucn  attitude  of  his  property  as 
that  It  may  be  reached  and  subjected  by  pro- 
cess of  law,  without  his  consent,  to  the  pay- 
ment of  such  debts."  li-ddy  v.  13aldwin,  32  Mu. 
loc.  cit.  374;  Patten  v.  Casey  et  al.,  57  Mo.  US: 
State  ex  rel.  v.  Koontz,  83  Mo.  loc.  cit.  3."2 ; 
Walsh  V.  Ketchum,  84  Mo.  427;  Jordan  v. 
Buscbmeyer,  97  Mo.  94,  10  8.  W.  616 ;  Patton 
v.  Bragg,  113  Mo.  GOl,  20  S.  W.  1059,  35  Am- 
St  Hep.  730 ;  Snyder  v.  Free,  114  Mo.  loc.  cit. 
369,  21  S.  W.  847 :  Mitchell  v.  Bradstreet  Co., 
116  Mo.  loc.  dt  24a  22  S.  W.  358,  20  U  R.  A. 
13S.  38  Am.  St  Rep.  592 ;  Hoffman  v.  Nolte. 
127  Mo.  loo.  cit  137,  29  S.  W.  1006;  Scharff  v. 
McOaugh.  205  Mo.  loc.  cit  364,  365,  103  S.  W. 
560;  ijemp  Brewing  Co.  v.  Correnti  et  wx., 
177  8.  W.  612. 
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It  would  be  bard  to  conceive  of  a  plainer 
caae  of  insolvency.  The  father  conveyed  to 
tbe  son  all  of  bis  real  estate  and  personal 
property  within  two  months  after  tbe  ma- 
turity of  plaintiff's  debt  He  only  received 
1500  cash,  in  return  from  his  son  for  all  of 
said  property,  and  that,  too,  was  borrowed 
on  tbe  land  be  bad  conveyed.  The  above 
sum  was  deposited  in  the  pocket  of  tbe  fa- 
ther, so  that  it  could  not  be  reached  by  bis 
creditor.  When  Jlidgment  was  entered  upon 
plaintiff's  note,  which  bad  been  executed  be- 
fore the  conveyance  aforesaid,  an  execution 
was  issued  and  returned  unsatisfied,  because 
no  property  could  be  found  belonging  to  F. 
S.  Poote.  We  therefore  hold,  without  the 
slightest  hesitation,  that  defendant  F.  S. 
Foote,  was  rendered  insolvent,  if  the  convey- 
ance aforesaid  to  bis  son  George  is  permitted 
to  stand. 

[J]  III.  Defendant  F.  S.  Foote  conveyed  to 
bis  son  the  entire  eighty  acres  in  controversy 
and  all  of  bis  personal  property.  We  have 
heretofore  pointed  out  that  the  purchase 
money  of  the  father  which  went  into  the 
above  land  was  $2,075,  while  the  sou's  inter- 
est therein  was  $473.  According  to  tbe  testi- 
mony of  defendants,  the  son  was  to  cancel 
his  alleged  indebtedness  of  $200  against  his 
father,  was  to  borrow  on  the  land  $500  and 
turn  that  over  to  the  latter,  and  was  to  keep 
his  father  the  rest  of  his  natural  life,  give 
him  a  home,  pay  bis  doctor  biUs,  and  ^ve 
him  a  decent  burial.  Deducting  the  above 
$700  from  the  value  of  the  father's  interest 
in  tbe  land  as  above  indicated,  it  leaves 
$1,375  of  tbe  father's  property  in  the  hands 
of  the  son. 

The  father  was  a  single  man  during  all 
tbe  times  mentioned,  and  no  one  is  depend- 
ent upon  him  for  support.  The*  property  in 
his  bands  was  not  exempt  from  execution. 
The  conveyance  was  invalid  as  to  plaintiff, 
an  existing  creditor,  regardless  of  the  mo- 
tives which  actuated  tbe  father  and  son  in 
making  siaid  deal,  as  no  provision  was  made 
for  the  payment  of  plaintitTs  demand.  Wal- 
ther  V.  Null,  233  Mo.  104,  134  S.  W.  993; 
Bank  of  Versailles  v.  Guthrey,  127  Mo.  189, 
29  S.  W.  1004,  48  Am.  St.  Rep.  621;  Kegan 
V.  Haslett,  128  Mo.  App.  286,  107  S.  W.  17; 
Massey  v.  McCoy,  79  Mo.  App.  169;  Wait  on 
Fraudulent  Conveyances,  {  10. 

[6]  IV.  Even  if  the  theory  of  defendants  be 
adopted,  to  tbe  effect  that  the  son  had  a  half 
interest  in  the  land,  and  that  his  father's  in- 
terest therein  was  only  $1,275,  it  would  still 
be  of  no  benefit  to  defendants,  as  the  son 
would  still  hold  $575  of  his  father's  property 
for  future  support,  eta  Under  the  authori- 
ties heretofore  cited,  the  conveyance  would 
be  invalid  by  iteason  of  tbe  foregoing. 

[7]  V.  In  dealings  between  father  and  son, 
as  between  husband  and  wife,  where  the 
rights  of  creditors  are  involved,  their  acts 
should  be  closely  scrutinized.  Bank  v.  Fry, 
216  Mo.  loc.  dt.  45,  115  S.  W.  439;  Cole  t. 
Cole,  231  Mo.  236,  132  S.  W.  734;  Ice  &  Cold 


Storage  Co.  t.  Knhlmann,  238  Ma  toe.  ctL 
697, 698, 142  S.  W.  258.  On  September  20. 1910, 
defendant  F.  S.  Foote,  when  he  executed  tbe 
note  mentioned  in  petition  to  plaintiff,  was  a 
single  man,  with  no  one  dependent  upon  Itim 
for  support,  and  with  none  of  bis  property 
exempt  from  execution.  He  was  the  record 
owner  of  the  land  In  controversy,  together 
with  some  personal  property,  and  so  far  as 
the  evidence  discloses  was  not  Indebted  to 
any  one,  except  possibly  to  his  son,  until  he 
executed  said  note  to  plaintiff.  The  latter's 
debt  became  due  December  1,  1911,  and.  de- 
mand of  payment  was  made  by  tlie  bonk  npon 
the  father.  In  less  than  two  months  there- 
after the  father  conveyed  all  of  his  land  and 
all  of  his  property  to  bis  son.  We  are  not  in- 
formed as  to  the  particolan  which  made  np 
the  alleged  Indebtedness  fnxn  the  father  to 
the  son  of  the  $200  token  Into  account  as 
part  of  said  deaL  According  to  tbe  theory 
of  defoidante,  the  fhtber  oonveyed  to  the  son 
his  interest  In  land  worth  $2,075,  together 
with  his  interest  In  tlie  personal  property  up- 
on said  fa[rm,  for  tbe  alleged  omsldK'atlon 
heretofore  mentioned. 

It  is  manifest  to  us  from  tbe  record  that 
F.  8.  Foote,  when  called  upon  to  pay  this 
security  debt  to  plalntilff,  made  up  bis  mind 
not  to  do  BO,  and  before  jndgmemt  could  be 
obteined  by  plaintiff  CMicluded  to  put  bis 
inroperty  beyond  the  readi  of  his  creditor, 
by  turning  it  over  to  his  son,  with  whom  be 
expected  to  reside  on  this  land,  after  bis  re- 
turn from  the  East  George  Foote  testified 
in  respect  to  plaintiff's  note  as  follows: 

"Q.  Did  you  know  Mr.  Van  Arsdale?  A. 
Tes,  sir.  Q.  Did  you  know  your  father  had 
gone  on  this  note  with  Mr.  Van  Arsdale?  A. 
No,  sir;  I  beard  of  it;  I  didn't  know  it.  Q. 
Who  told  you  about  it?  A.  Well,  I  heard  fa- 
ther and  him  talking  abont  it.  Q.  Your  father 
and  Van  Arsdale  talked  about  him  going  on 
this  note  with  Van  Arsdale?    A.  Yes,  sir." 

George  Foote  further  testified: 

"Q.  At  the  time  this  deed  was  made  to  yon, 
do  you  know  whether  the  note  was  doe?  A. 
No,  sir.  Q.  You  don't  know  anything  about 
it?  A.  No,  sir.  Q.  But  you  knew  your  father 
had  signed  this  note?  A.  Yes,  sir;  that  was 
bearsay.  Q.  Did  yon  and  your  father  talk  this 
over?  A.  He  wanted  to  sell,  and  I  told  him 
what  I  was  willing  to  do  with  him." 

[1-10]  We  are  satisfied  from  the  record  be- 
fore us  that  defendant  F.  S.  Foote  executed 
and  delivered  the  quitclaim  deed  to  the  land 
in  controversy  to  bis  son  George  for  the  pur- 
pose and  with  tbe  intent  of  hindering  and  de~ 
laying  plaintiff  in  the  collection  of  his  debt, 
and  with  tbe  purpose  and  Intent  of  placing 
all  of  his  property  beyond  the  reach  of  plain- 
tiff as  his  creditor.  We  are  equally  as  well 
satisfied,  from  the  facts  disclosed  in  the  rec- 
ord, that  defendant  George  Foote  knew  his 
father  owed  the  plaintiff  this  security  debt 
and  was  desirous  of  placing  his  real  and  per- 
sonal property  where  it  could  not  be  seized 
to  satisfy  plaintiff's  demand.  When  all  the 
facte  and  dealings  between  ftither  and   bob 


are  considered,  we  cannot  escape  tbe  ood- 
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Tlction  that  Oeorg«  attempted  to  aid  Ms  fa- 
ther in  placing  the  land  In  controversy  be- 
yond the  reach  of  plaintiff,  and  accepted  the 
quitclaim  deed  aforesaid  for  that  purpose. 
He  acquired  his  father's  interest  in  said  land, 
worth  $2,075,  for  $700  and  future  support  of 
Us  father.  The  fictitious  consideration  of 
$3,500  waa  placed  in  the  deed,  when  George 
sa^rs  it  was  worth  $2,560.  The  most  Impor- 
tant part  of  the  whole  agreement  between  the 
father  and  son,  relating  to  the  father's  fu- 
ture support,  was  omitted  from  the  deed. 

On  the  record  as  it  now  stands,  the  de- 
fendants bare  accomplished  their  purpose. 
They  are  living  together  oa  the  farm,  and 
the  land  is  still  in  the  family.  The  plahittff 
did  not  levy  upon  and  buy  In  said  land,  as  he 
could  have  done,  but  is  pursuing  the  course, 
commended  by  this  court,  of  having  the  land 
in  the  hands  of  the  son  subjected  to  the  pay- 
mmt  of  bis  demand.  Ice  &  Cold  Storage  Ca 
T.  Kuhlmann,  238  Mo.  loa  cit.  704,  142  S.  W. 
2S3;  Welch  v.  Mann,  103  Mo.  loc  dt.  826,  02 
S.  W.  98;  Uonberger  v.  Baker,  88  Mo.  loc. 
dt  456.  Considering  the  case  from  any 
viewpoint,  the  conveyance  from  father  to  son 
was  a  frand  upon  the  rights  of  plaintiff  as 
an  existing  creditor,  and  cannot  be  sustained. 

As  there  is  no  attack  made  upon  the  $500 
incumbrance,  the  cause  Is  reversed  and  re- 
manded, with  directions  to  the  trial  court 
to  ascertain  the  amount  of  principal  and  in- 
terest due  plaintiff  on  the  Judgment  described 
in  petition,  to  ascertain  the  amount  of  unpaid 
costs  in  both  cases,  and  to  enter  a  decree 
therefor  in.  this  cause,  as  a  special  lien  on 
the  land  aforesaid,  subject  to  said  $500  in- 
combrance,  and  to  issue  a  special  execution 
enforcing  said  decree. 

BROWN,  CI,  concors. 

FEB  CURIAM.  The  foregoing  opinion  of 
BAILEjT,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


ELKS  INYBSTMENT  CO.  v.  JONES  et  al. 

(No.  17870.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

June  2,  1916.) 

1.  (ToTTBTB  $=>231(6)  —  Appkixate  Jtjbisdio- 

TIOW   —  MiSSOUBI  —  CONSTITtJTIONAL  QUES- 

noiTS. 

The  inrisdiction  of  the  Supreme  Court  to  re- 
view a  cause  because  a  constitutional  question 
is  involved  does  not  depend  upon  the  validity  of 
the  claim  of  constitutional  right  set  up  therein; 
it  bting  suffident  if  there  is  substantial  dispute. 
(Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  U  M6,  668:  Dec.  Dig.  «=>231(6).] 

2.  OoKMOiT  liAW  4tE»12  —  Adoption  —  State 
OonerriTDTioir. 

When  Missouri  came  into  the  Union  under 
its  first  Constitution,  it  brought  with  it  the 
common  law  which  it  bad  adopted  as  a  territory 
m  1810. 

[Ed.  Notfc— For  other  cases,  see  Common  Law, 
Genu  Dig.  i  10;  Dec  Dig.  «=»12.] 


8.  Jttbt  ®=»10— Right  to  Jttbt  Tbiai^-Con- 

STITUTIONAI-  PBOVISIOITB. 

The  right  to  jury  trial  protected  by  Const. 
1820,  art.  12,  i  8,  remains  now  as  it  was  estab- 
lished and  guaronteed  in  1820. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  a  15,  16.  27% ;  Dec  Dig.  «=alO.] 

4.  JuBY  $=»10— Right  to  Jubt  TriaI/— Oon- 
BTrruTioifAL  Pbovibions— Changs  in  Pbo- 
cedubb. 
No  le^slative  chan^  in  procedure  can  im- 
pair the  right  to  jury  trial  guaranteed  by  Const. 
1820,  art.  12,  {  8. 

[Bd.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  §{  15,  16,  27% ;    Dec.  Dig.  «=>10.] 

6.  Re?ebence  ^=»8(1)— GoNixrsED  oB  Oompubt 

Accounts. 
Where  a  case  arises  where  the  accounts  are 
so  numerous  and  confused  that  it  would  be  im- 
possible for  a  jury  to  comprehend  and  intelli- 
gently decide  it  unless  the  issues  are  simplified 
by  preliminary  investigation,  it  is  within  the 
power  of  the  trial  court  to  direct  a  preliminary 
investigation  and  direct  a  suitable  person  as 
oflicer  of  the  court  to  call  the  parties  before  him, 
as  a  tentative  tribunal,  to  simplify  the  items  and 
issues  in  order  that  the  case  may  be  inteUigently 
presented  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  {{  18,  14,  20;  Dec.  Dig.  «S=»8(1).] 

6.  Reference  <e=58(3)— Examination  of  Ac- 
counts —  Burr  ON  Building  Oontbacts  — 
"Long  Account." 
The  pleadings  in  an  action  upon  building 
contractor's  bond,  although  the  petition  stated  a 
number  of  breaches  of  contract  and  defendant 
sureties  answered  alleging  a  number  of  unau- 
thorized changes  in  the  contract,  and  the  princi- 
pal defendants  counterclaimed,  alleging  various 
items  of  damage,  held  not  to  show  a  long  ac- 
count" within  Rev.  St.  1909^  (  1996,  authoriring 
compulsory  reference  for  the  examination  of  a 
"long  account,"  since  the  questions  involved 
were  merely  legal  ones,  Involving  liabihty  for  un- 
Uquidated  damages  for  breach  of  on  entire  con- 
tract, expressing  only  an  entire  consideration. 

[Ed.  Note. — For  other  cases,  see  Reference, 
Cent.  Dig.  §{  16,  17;  Dec.  Dig.  >8!=>S(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Long  Account.] 

Appeal  from  Circuit  Court,  Barry  Coun- 
ty; Carr  McNatt,  Judge. 

Action  by  the  Elks  Investment  Company 
against  L.  B.  Jones  and  others.  From  .a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

This  is  a  suit  by  the  owner  upon  a  bond 
to  secure  the  performance  of  a  contract  dated 
August  11,  1909,  for  the  construction  of  a 
clubhouse  for  the  plaintiff.  The  defendants 
are  L.  B.  Jones  and  W.  A.  Bridges,  the  con- 
tractors and  principals  In  the  bond,  and  J. 
U.  Vermillion,  Leroy  Jeffries,  and  W.  O. 
Hathaway,  their  sureties  in  the  bond.  The 
petition  was  filed  February  13,  1911,  and 
states  the  execution  of  the  contract  to  cou- 
structl  the  clubhouse  In  Monett,  Mo.,  fur- 
nishing at  their  own  cost  and  expense  the 
material  therefor  and  doing  all  the  work  re- 
quired by  the  plans  and  specifications,  and 
to  complete  the  building  in  accordance  there- 
with by  the  11th  of  December,  1909;  tf  the 
completion  was  unreasonably  delayed  the 
damages  therefor  were  to  be  deducted  from 
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the  contract  prl?e,  which  was  fixed  at  $9,300. 
That  the  bond  sued  on,  which  was  attached 
to  the  contract  and  signed  by  all  the  defend- 
ants as  such  principals  and  sureties,  was 
for  $4,630,  and  "conditioned  that  In  the  event 
that  said  L.  B.  Jones  and  W.  A.  Bridges 
should  well  and  truly  performl  said  fore- 
going contract  and  should  build  and  erect 
said  clubhouse  in  every  particular  accord- 
ing to  said  contract  and  plans  and  specifica- 
tions and  should  hold  plaintiff.  Elks  Invest 
ment  Company,  harmless  from  all  damages, 
actions,  or  causes  of  actions  by  reason  of 
any  and  all  materialmen  or  mechanic's  liens, 
then  said  obligations  should  be  void";  that 
plaintiff  had  fully  complied  with  the  contract 
on  his  part,  but  that  the  contractor  had  fail- 
ed, neglected,  and  refused  to  complete  the 
building  according  to  the  plans  and  specifica- 
tions by  the  11th  day  of  December,  1909,  and 
that  plaintiff  had  been  deprived  of  its  use 

and  occupancy  up  to day  of  February, 

1911,  to  plaintiff's  damage  in  the  sum  of 
$1,000. 

It  also  alleged'  as  a  breach  of  the  bond: 
That  the  defendants  had  failed  to  hold  the 
plaintiff  harmless  from  liens  for  material 
and  labor  on  account  of  which  Judgments 
had  been  obtained  against  the  building  as 
follows: 

"M.  Ii.  Coleman  Lumber  Company,  material- 
man for  Inmber  in  the  Biim  of  $3,872.22:  Davis 
tc  Chappell  Hardware  Co.,  for  material  in  the 
sum  of  $253.95;  George  W.  Baldridge,  for  ma- 
terial and  labor  in  the  sum  of  $926 ;  C.  L.  Wil- 
liams, for  material  and  labor  in  the  sum  of 
$719.24;  Fred  Reinsmith,  for  labor  and  material 
in  the  sum  of  264.52:  J.  H.  Otterman.  for  ma- 
terial in  the  sum  of  $133.90:  D.  J.  Randolph, 
for  labor  in  the  sum  of  $173.85 ;  W.  H.  Floreth, 
for  material  in  the  sum  of  $45.90.  That  the 
above-rrentioned  judgments  were  by  said  court 
adjudged  against  said  building  and  premises  of 
plaintiff  as  will  more  fully  appear  by  the  records 
of  said  court,  to  plaintiff's  damage  in  the  total 
sum  of  $6,3^.64.*' 

That  plaintiff  was  compelled  to  pay  at- 
torneys' fees  in  said  suits  amounting  to  $50, 
all  of  which  plaintiff  had  been  forced  to  and 
did  pay  to  save  the  building  from  sale. 

The  petition  proceeded  as  follows: 

"Plaintiff  states  that  for  another  breach  of 
said  bond  the  said  defendants  L.  B.  Jones  and 
W.  A.  Bridscs  have  failed,  neglected,  and  re- 
fused to  complete  said  building  according  to 
Bttid  contract  and  plans  and  specificntions  in 
this,  to  wit:  To  fix  and  clean  and  oil  the  hearth 
of  the  mantel  on  the  first  floor;  place  and  fit 
floor  plntrs  around  the  risers  and  fit  and  place 
floor  moulds  to  the  plates;  repaint  plastering  in 
basement;  give  smoke  pipe  a  coat  of  graphite, 
or  black  paint;  close  up  bottom  of  flue  to  toilet 
room ;  replace  broken  stair  window  on  the  first 
landing  to  second  floor,  and  nail  fourth  tread 
from  said  landing;  level  up  upper  landing  to 
nosing;  decorate  auditorium  so  that  it  would  be 
of  same  color,  and  to  clean  off  the  floor  and  finish 
dressing  and  sand  paper  same  ;  paint  galvanized 
ridgintr.  provide  sash  lock  for  balconies,  and  box 
head  windows:  fix  floor  where  hole  has  been  cut 
in  same  for  risers  in  auditorium  nnder  radiator; 
to  place  transom  on  second  story  where  it  was 
dropped;  repair  porch  where  chimney  passes 
through  roof ;  make  ladder  to  scuttle  on  sec- 
ond floor;  and  to  furnish  plaintiff  with  written 


guaranty,  of  heating  apparatns— all  to  plaintiff's 
further  damage  in  the  sum  of  $200. 

"Plaintiff  further  states  that  it  has  paid  to  the 
defendants  on  said  contract  price  as  aforesaid 
the  sum  of  $5,483,  and  that  after  allowing  said 
defendants  Jones  tc  Bridges  for  all  work  and 
labor  performed  on  said  building,  plaintiff  would 
be  indebted  to  said  defend.ants,  had  the  building 
been  all  completed  according  to  said  contract, 
the  sum  of  $3,975.50,  which  said  amount  has 
been  by  plaintiff  fully  paid  out  by  it  to  the  above- 
named  materialmen  and  mechanics  pro  rata,  to- 
gether with  the  additional  sum  of  $2,415.15, 
which  plaintiffs  were  forced  to  pay  in  settlement 
of  the  total  sum  of  $6,389.64  aforesaid,  the  es- 
tablished liens  against  said  property,  in  order  to 
prevent  said  materialmen  and  mechanics  afi  re- 
said  from  selling  said  property  aforesaid  under 
execution  judgments  aforesaid." 

Judgment  was  asked  for  the  penalty  and 
damages  to  be  assessed  at  $3,665.14. 

Jones  &  Bridges  answered  separately  that 
the  contract  provided  that  the  plaintiff 
should  pay  75  per  cent,  of  the  cost  of  all 
labor  and  material  In  the  building  as  the 
work  progressed  upon  estimates  to  be  fur- 
nished by  the  superintendent  of  the  build- 
ing, which  payments  it  failed  and  refused  to 
make;  that  it  also  provided  that  defendants 
should  complete  the  building  by  December 
11,  1909,  unless  prevented  by  conditions  and 
circumstances  over  which  the  parties  had  no 
control;  that  the  knaterial  ordered  could 
not  be  obtained ;  that  plaintiff  failed  to  clear 
the  lot  on  which  the  building  was  to  be  erect- 
ed for  some  months  after  the  date  of  the  con- 
tract by  which  the  contractors  were  without 
their  fault  and  by  fault  of  plaintiff  prevented 
from  constructing  and  completing  the  said 
building  until  February,  1911;  and  that 
plaintiff  is  not  entitled  to  recover  on  account 
of  the  mechanics'  liens  for  the  reason  that 
said  liens  were  caused  by  the  failure  of 
plaintiff  to  pay  for  the  labor  and  material  in 
the  course  of  construction  of  said  building 
as  provided  in  the  contract. 

The  sureties  filed  an  amended  answer 
charging  that  the  contract  provided  that  the 
plaintiff  should  not  make  any  alteration  or 
changes  In  the  plans  and  specifications  ex- 
cept In  manner  and  form  stated  in  the  an- 
swer, and  that  plaintiff  should  pay  75  per 
cent  of  the  cost  of  labor  and  material  based 
on  estimates  made  by  the  superintendent, 
and  proceeded  as  follows: 

"Defendants  say  that  plaintiff,  in  violaticn  of 
its  said  contract,  made  various  changes,  altera- 
tions, and  departures  from  the  plans  and  specid- 
cations  for  the  erection  of  said  building  with- 
out the  knowledge  or  consent  of  these  defend- 
ants, as  follows :  The  foundation  of  said  build- 
ing was  raised  18  inches  above  ^rade  line,  caus- 
ing the  use  of  about  GOO  cubic  feet  of  stone 
more  than  was  required  by  the  original  con- 
tract, and  added  90  square  feet  of  lattice 
work ;  two  concrete  steps  at  front  entrance  of 
building,  l2  feet  long,  and  two  wooden  stepm 
at  south  entrance  of  building,  6  feet  long, 
all  of  said  steps  being  12  inches  wide ;  about 
300  square  yards  of  walls  of  basement  of  said 
building^  were  white-coated  and  three  2x12x28 
double  joints  were  placed  over  partitions;  172 
feet  of  lumber  was  put  in  as  truss  work  in 
wall  under  plate  and  over  partitions  and  slid-  . 
ing  doors,  and  a  wooden  beam  and  iron  ring  ,- 1  r> 
were  placed  over  attic  scuttle;  an  extra  aJlaba»'^  I  v. 
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tine  coat  was  placed  on  inner  trails  and  eeiUnv 
o:'  entire  story  of  said  building;  90  square 
feet  of  painting  on  lattice  work  two  coats; 
eirra  sT»'itch  box  and  switch  behind  the  rolling 
[irtitions,  and  resetting  of  partitions  on  the 
sc^th  side  of  stage  which  required  material  al- 
tirationa  in  original  rolling  partition  and  caus- 
ed contractors  to  have  to  send  to  factory  and 
lave  rolling  partitions  shortened ;  changing 
tewer  pit>e  after  same  had  been  laid  and  cov- 
ered as  provided  in  original  plans  by  having  it 
takeo  up.  lowered,  and  extended  20  feet  north 
under  ba&ding,  and  on  to  a  manhole;  plncing 
two  iron  beams  and  rings  in  ceiling  of  lodge 
room,  removing  and  resetting  one  of  said  rings 
izd  beams  to  another  point  in  said  ceiling; 
changing  pine  flooring  in  said  lodge  room  to  clear 
ma.ile,  aboat  3,000  feet,  scraping  and  sand 
papermg  same ;  two  extra  switches  in  the 
niring  of  said  building;  painting  of  the  interior 
■src.idworlt  throughout  the  entire  building,  chang- 
ed from  a  stain  to  hard  oil  finish. 

"Orfendants  state  that  after  the  execution 
cf  said  bond  and  contract,  plaintiff  and  said 
contractors,  Jones  ft  Bridges,  by  their  certain 
in^niment  in  writing,  agreed  to  and  did  adopt 
the  following  changes  in  the  plans  of  erecting 
Eaid  building,  to  wit:  Area  coping  changed 
from  Carthage  stone  to  cement;  I-beams  in 
Islliaid  room  to  he  left  exposed,  omitting  the 
vire,  lath,  and  plastering  on  same;  the  gas 
pipe  columns  in  basement  changed  to  8  by  8 
surfaced ;  the  fire  escape  changed  to  ladder 
£re  escape  in  place  of  stairs,  as  shown  on  draw- 
inn;  the  outside  finish  changed  from  white 
pine  to  Liouisiana  cypress;  omit'  lining  of 
sli'ling  door  pockets;  all  sash  to  lie  1%  inches 
thick,  insteaa  of  1%  as  specified :  omit  dipping 
and  staining  of  sningles;  the  interior  of  ex- 
terior walla  of  basement  to  have  the  furring 
and  lath  and  plaster  omitted  and  given  a  half 
nat  of  Portland  cement,  the  same  as  specified 
for  the  top  of  cement  floor— this  to  extend  from 
iooi  to  ceiling  and  where  plastering  is  speci- 
sed  only. 

"That  said  dtanges  and  alterations  in  the 
plans  of  said  building,  last  mentioned,  were 
c:.ierial  variations  from  the  original  contract 
price  of  said  building,  and  plaintiff  and  said 
contractor  did  not  agree  in  writing  npon  the 
snwnnt  of  increase  or  deduction  from  the  orig- 
inal contract  ^rice  that  said  changes  would 
cau!>e,  as  provided  in  said  contract  that  by 
rea<<on  of  all  of  said  changes  and  alterations 
as  herein  rtated,  the  cost  of  said  building  was 
increased  in  the  sum  of  $1,400  above  the 
rriKinal  contract  price ;  that  ijlaintiff  gave 
Bid  contractors  an  extension  of  time  in  which 
to  complete  s^d  building,  on  a  verbal  order 
only,  in  direct  Tiolation  of  the  rights  of  these 
f^efendants  under  said  contract;  that  plaintiff 
did  not  pay  7fi  per  cent,  of  the  lal>or  and 
material  placed  in  said  building  aa  the  work 
progreaseo,  based  (Xi  estimates  made  by  the 
Riperintendent  of  the  building,  as  provided  in 
said    contract. 

"Defendants  say  that  the  alterations,  changes, 
and  departures  by  plaintiff  from  the  contract, 
plans,  and  specificatioBS  herein  mentioned  were 
naterial  alterations  in  the  contract  into  which 
these  defendants  entered  with  plaintiff;  that 
taid  dianges  were  made  by  plaintiff  withoirt 
the  knowledgs  or  ooascmt  of  these  defendants, 
and  in  violation  of  the  rights  of  defendants 
under  said  contract;  that  by  reason  of  the 
changes,  alterations,  and  departures  made  by 
plaintifr,  in  the  plans  of  said  bnilding  as  afore- 
said, these  def^dants  aw  released  and  dis- 
charged from  any  and  aU  liability  on  the  bond 
and  contract  sued  on." 

To  these  answers  plaintiff  replied. 

When  Oxe  pleadings  were  all  settled  the 
plaintiff  moved  to  refer  the  cause  upon  the 
poDDd: 

That  the  amount  In  controrersT  will  ncccs- 
litats  the  computing  of  several  different  and 


difficult  items,  and  the  ettmlnation  of  a  long 
account  and  the  .study  of  a  large  and  compli- 
cated volume  of  specifications,  coverlne  the 
entire  contract  entered  into  by  the  plaintiff  and 
the  defendant  for  the  construction  of  the  large, 
two-story,  commodious  building ;  also  the  eir 
amination  and  study  of  large  and  extensive 
blueprint  plans,  which  is  made  a  part  of  the 
contract  between  the  parties  hereto;  which 
examinations  of  said  specifications,  plans,  and 
items  of  construction  and  expenditures,  etc., 
will  take  some  time  to  investigate,  and  by 
reasons  of  the  complications  aforesaid,  n  jury 
would  be  nnaUe  to  retain  all  the  complicated 
matters,  and  render  a  verdict  thereon  tliat 
would  be  fair  and  just  to  the  litigants  herein 
as  well  as  to  the  jurymen,  who  might  try  the 
said  cause." 

This  motion  was  sustnlned,  and  the  court 
appointed  Mr.  John  Sturgls,  referee,  to  all 
of  which  the  defendants  excepted  and  filed 
their  bill  of  exceptions.  They  then  filed  their 
motion  to  set  aside  the  order  of  referee  on 
the  following  grounds: 

"First.  Because  the  subject-matter  of  this 
suit,  under  the  issues  made  by  the  pleadings,  is 
not  a  matter  of  reference  aa  provided  by  stat- 
ute. 

"Second.  The  order  of  the  court  sustaining 
said  motion  to  appoint  a  referee  deprives  de- 
fendants of  their  right  of  trial  by  jury,  as 
guaranteed  them  under  article  2,  section  28, 
of  the  Constitution  of  the  state  of  Missouri. 

"Third.  Because  the  action  of  the  court  in 
sustaining  said  motion  to  appoint  a  referee 
herein  deprives  these  defendants  of  due  process 
of  law  as  provided  in  section  32,  article  2,  of 
the  Constitntion  of  the  state  of  Missouri,  in 
that  it  might  deprive  these  defendants  of  their 
property  without  having  their  rights  therein 
determined  according  to  the  methods  allowed 
them  under  due  course  of  law. 

"Fourth.  Because  the  court  erred,  as  under 
the  statute,  it  has  not  authority  to  appoint  u 
referee,  as  this  action  is  simply  a  suit  on  a 
building  contractor's  bond. 

"Fifth.  Because  the  issues  joined  by  the 
pleadings  show  on  their  face  that  it  is  not  a 
proper  cause  to  send  to  a  referee  as  provided 
by  statute  law  in  this  state." 

This  motion  was  overruled  by  the  court, 
and  defendants  duly  excepted,  includhig  said 
exceptions  in  their  term  bill. 

Thereupon  the  referee  proceeded  to  hear 
the  cause  upon  all  the  issues  of  law  and  fact 
and  made  his  report  recommending  Judgment 
on  the  bond  against  the  defendants  and  the 
assessment  of  the  damages  In  the  sum  of 
$2,750.53.  Exceptions  were  duly  filed  to  the 
report,  which  was  overruled  by  the  court, 
to  which  the  defendants  duly  excepted,  and 
the  court  entered  judgment  for  said  amount 
against  all  the  defendants,  from  which  this 
appeal  is  taken. 

J.  S.  Davis,  of  Cassvllle,  and  J.  £3.  Sater, 
of  Monett,  for  appeUanta  D.  H.  Kemp,  of 
Monett,  and  I.  V.  McPheison,  of  Aurora,  for 
respondent 

BROWX,  C.  (after  stating  the  facts  as 
above).  [1]  1.  The  amount  involved  in  the 
Issues  In  this  case,  upon  any  theory  applica- 
ble to  the  construction  of  the  pleadings,  be- 
ing less  than  that  necessary  to  sustain  the 
Jurisdiction  of  this  court.  It  must  stand,  if  at 
all,  upon  the  ground  that  we  are  called  upon 
to  coustme  the  proTi&koa  of  the  state  Con> 
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stitnUon  (section  28;  art  2)  declaring  that 
"the  right  of  trial  by  Jury,  as  heretofore  en- 
Joyed,  shall  remain  Inviolate."  A  trial  by 
Jury  was  demanded  on  constitutional 
grounds,  and  the  demand  was  pressed 
throughout  the  case.  Although  we  are  called 
upon  to  consider,  in  the  light  of  the  consti- 
tutional guaranty  we  have  quoted,  whether 
section  1996  of  the  Revised  Statutes  of  liX)9, 
authorizing  tne  trial  court  to  refer  the 
cause  for  the  trial  of  the  whole  issue,  the 
constitutional  question  raised  in  the  record 
goes  deeper  than  the  mere  construction  of 
this  section  of  the  statute.  The  appellant, 
at  the  trial,  asked  upon  constitutional 
grounds  that  he  be  given  a  Jury,  which  the 
court  refused.  The  question  was  thus  put  in 
the  case.  The  statute  authorizing  compul- 
sory references  "to  hear  and  decide  the 
whole  issue"  had  no  more  connection  with  It 
than  if  the  court  had  put  its  denial  upon  the 
broad  ground  that  the  issue  was  in  equity, 
and  therefore  one  in  which  the  right  of  trial 
by  Jury  bad  never  existed.  It  was  only  after 
h(4ding  that  the  Oonstltution  did  not  guar- 
anty to  the  appellant  the  right  of  trial  by 
Jury  of  any  of  the  issues  in  that  particular 
case  that  it  was  called  upon  to  Inquire 
whether  this  statute  authorized  him  to  refer 
it 

The  Jurisdiction  does  not  depend  upon  the 
validity  of  the  claim  set  up  under  the  Con- 
stitution. It  is  enough  if  it  Involves  a  clear 
and  substantial  dispute  or  controversy.  Our 
determination  of  its  validity  ia  the  exercise 
of  our  jurisdiction.  Dorrance  v.  Dorrance, 
242  Mo.  625,  loc.  dt  644  et  seq.,  148  S.  W.  W. 
We  have  no  doubt  of  our  Jurisdiction. 

[2-4]  2.  When  Missouri  came  into  the  Un- 
ion of  the  states  under  its  first  Constitution, 
it  brought  with  it  the  common  law  which 
it  had  adopted  as  a  territory  in  1816.  The 
schedule  provided  (section  2)  that  all  laws 
then  in  force  in  the  territory  of  Missouri 
not  repugnant  to  that  Constitution  should 
remain  In  force  until  they  should  expire  by 
their  ovra  limitations,  or  be  altered  or  re- 
pealed by  the  General  Assembly.  It  is  thus 
that  the  foundation  was  laid  upon  which  sec- 
tion 8  of  article  12  was  built,  and  incorporat- 
ed in  its  Bill  of  Rights.  It  declared  "that 
the  right  of  trial  by  Jury  shall  remain  In- 
violate." The  word  "remain"  Is  significant 
of  the  common-law  foundation  upon  which 
this  declaration  rested,  and  the  same  con- 
stitutional guaranty  has  existed  during  every 
instant  of  the  existence  of  the  state  up  to  the 
present  day,  so  that  there  has  been  no  op- 
portunity to  give  it  new  meaning,  by  legis- 
lative action,  as  to  the  character  of  the  cases 
to  which  it  applies.  It  remains  now  as  it 
was  established  and  guaranteed  in  1820. 
There  is  no  other  point  of  time  on  which  we 
can  pot  our  finger  as  the  beginning  of  this 
right  No  legislative  change  in  procedure 
can  Impair  it.  It  still  means  that  all  the  sub- 
stantial incidents  and  consequences  that  per- 
tained to  the  right  oif  trial  by  Jury  att  be- 


yond the  reach  ol  hostile  legislation,  and 
are  preserved  as  they  existed  at  common  law. 
State  ex  rel.  v.  Wlthrow,  133  Mo.  600,  519, 
34  S.  W.  246,  36  S.  W.  43;  Lee  v.  Conran. 
213  Mo.  404,  HI  S.  W.  1161;  Minium  v. 
Solel,  183  8.  W.  1037,  not  yet  officially  pub- 
lished. 

[5]  At  the  time  the  state  was  admitted, 
and  up  to  1836,  there  was  no  statute  author- 
izing the  compulsory  reference  of  any  issue 
in  actions  at  law.  Sometimes,  however,  a 
case  arises  "where  the  accounts  are  so  nu- 
merous and  confused  that  it  would  be  impos- 
sible for  a  Jury  to  comprehend  and  intelli- 
gently decide  it,  by  reason  of  the  complexity 
and  diversity  of  the  issues  and  items,  unless 
they  are  simplified  by  a  preliminary  investi- 
gation." Under  such  conditions  it  is  with- 
in the  power  of  the  trial  court  "to  direct  a 
preliminary  investigation  In  a  proper  case, 
and  to  designate  a  suitable  person  as  an  of- 
ficer of  the  court  to  call  the  parties  before 
him,  as  a  tentative  tribunal,  to  simplify  the 
items  and  the  issues  in  order  that  the  case 
may  be  intelligently  presented  to  a  Jury." 
Fenno  v.  Primrose,  119  Fed.  801,  803,  56  C. 
C.  A.  313.  The  person  so  appointed  by  tlie 
court  was  usually  called  an  auditor  and  so 
far  from  his  office  being  Intended  to  usarp 
the  constitutional  function  of  the  Jury  It  was 
to  aid  them  by  simplifying  the  process  by 
which  they  were  to  arrive  at  the  questions  of 
fact  for  their  determination.  The  utility  of 
employing  an  accountant  for  the  examina- 
tion of  books  and  vouchers  and  the  stating 
<>f  accounts  was  appreciated  and  the  method 
adopted  as  a  part  of  the  common-law  pro- 
cedure, and  in  most  Jurisdictions,  as  in  Mis- 
souri, its  limits  have  been  defined  by  stat- 
utes. Whltwell  et  al.  v.  Wlllard,  1  Mete. 
216,  affords  an  excellent  Illustration  of  Ju- 
dicial interpretation  of  one  of  these  statutes 
somewhat  similar  to  our  own.  There  was  a 
reference  by  the  trial  court  under  a  statute 
of  Massachusetts  providing: 

"That  whenever  a  cause  is  at  issue,  and  it 
shell  appear  that  the  trial  will  require  an 
investigation  of  accounts,  or  an  examination  of 
vouchers  by  the  jury,  the  court  may  appoint 
one  or  more  auditors  to  hear  the  parties,  and 
examine  their  vouchers  and  evidence,  and  state 
the  accounts,  and  make  report  thereof  to  the 
court" 

The  suit  was  brought  against  a  sheriff  foi 
the  alleged  nonfeasance  of  one  of  his  depu- 
ties, alleging  that  a  process  had  been  put  in 
his  hands  with  directions  to  attach  all  the 
property  of  one  Brigham,  consisting  of  tar- 
niture  and  supplies  in  a  hotel.  They  alleged 
that  on  account  ot  his  negligence  and  im- 
proper conduct  of  the  sale  and  failure  tc 
atta(^  numerous  items  of  wines,  liquors, 
stores,  fvurniture,  and  other  personal  proiK 
erty  in  the  hotel,  a  large  amount  had  beei 
lost  The  plaintiff  objected  to  the  appoint 
ment  of  auditors  under  the  statute  quoted 
and  appealed  on  that  ground  to  the  Supreme  . 
Judicial  Court,  which,  in  holding  that  tlu  >  I  p 
reference  was  Improperly  made,  said:       ""  (^ 
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"The  ptalntiffs  wek  to  maintain  this  action 
mainly  for  th«  negligence  of  the  deputy,  in 
act  attaching  a  great  number  of  articles  Of 
furniture,  proviBiona,  wines,  and  the  like,  being 
the  famitnr*  and  stock  of  a  large  hotel.  These 
irticles  are  ao  nomeroos  that  a  liat  of  them 
would  perhaps  fill  several  sheets  of  paper,  and- 
in  this  respect  such  a  specificatiou  would  bear 
tome  reaeinblance  to  an  account;  but  it  would 
be  so  in  its  api>earance  only,  and  not  in  its 
nature  or  character,  taking  the  term  'account' 
as  used  in  this  statute.  The  question  before  the 
JD17  mnst  be,  in  determining  whether  the  dep- 
uty waa  guilty  of  the  nonfeasance  and  tort 
complained  of  in  regard  to  each  separate  item : 
Was  it  in  that  house  at  the  time?  Was  it  the 
property  of  Brigham,  or  of  some  lodger  or 
fmest,  or  other  person?  Was  it  known  to  the 
depat7,  or  could  it  be  discoTered  by  reason- 
able inquiry  and  diligent  search,  or  was  it 
dtown  to  him  by  the  plaintiffs  or  their  agent; 
what  was  its  value?  etc.  It  involves  no  ques- 
tion of  debtor  and  creditor,  no  examination  of 
bo(A  aceoants  or  other  vouchers,  no  relation 
in  which  one  party  is  accountant  to  the  other, 
or  in  whicb  any  question  of  accounts  can 
oome  collaterally  in  issue.  It  charges  a  series 
of  torts,  each  of  which  is  to  be  tried  and  prov- 
ed, upon  competent  evidence,  in  the  same  man- 
ner as  if  it  stood  alone;  and  it  does  not  alter 
the  character  of  the  trial,  or  the  mode  of  con- 
ducting it,  or  the  nature  of  the  i^oof  by  which 
the  issue  is  to  be  maintained  on  either  side, 
that  it  involves  a  great  number  of  torts,  enu- 
merated and  stated  upon  paper,  instead  of  a 
single  instance." 

[I]  The  only  provision  of  our  section  1996 
upon  which  tiie  respondent  seeks,  or  could 
Intelllgiently  seek,  to  sustain  this  reference, 
is  as  follows : 

"^rst,  where  the  trial  of  an  issue  of  fact 
shall  require  the  examination  of  a  long  ac- 
count on  either  side,  in  which  case  the  referees 
may  be  directed  by  the  court  to  hear  and  de- 
cide the  whole  issue,  or  to  report  upon  any 
specific  question  of  fact  involved  therein." 

Tbia  iHTOvislon  and  that  of  the  Massachu- 
setts statute  we  have  }uat  quoted  have  the 
feature  )n  common  that  they  apply  to  the  ex- 
amination of  accounts,  but  differ  In  the  re- 
spect that  ours  only  applies  to  "long"  ac- 
oimnts.  While  the  word  "account"  may  have 
a  variety  of  meanings  and  may  represent 
any  liability  consisting  of  a  series  of  charges, 
or  diarges  or  credits,  gprowlng  out  of  mutual 
business  transactions  between  the  parties,  as 
a  bank  account  or  an  account  for  goods  sold, 
it  has  not  been  held,  so  far  as  our  information 
extends,  to  Include  a  liability  for  unliqui- 
dated damages  resulting  from  the  breach  of 
an  entire  contract,  expressing  only  an  entire 
consideration. 

We  have  here  a  suit  for  such  damages 
arising  from  the  breach  of  such  a  contract 
The  petition  contains  a  list  of  11  particulars, 
In  wbldi  It  alleges  there  was  a  f&Uure  on  the 
part  of  the  contractor  to  i)erform  the  work 
and  famish  the  material  called  for,  fixing  the 
damages  in  the  gross  sum  of  $200.  The  only 
other  tneacfa  consists  of  the  failure  of  the 
contractors  to  discharge  8  liens  against  the 
btdlding  amounting  to  $6,389.64,  where  were 
matters  of  record  In  the  circuit  court  in 
vhidi  this  stdt  was  pending,  and  about  which 
there  was  no  controversy.  Nor  was  there  any 
emtroreny  over  the  gross  amount  which  had 
been  paid  to  ttm  eKDtractor.    So  tu  tia  the 


petition  disclosed,  there  was  no  account  to 
be  examined.  On  the  other  hand  It  raises  11 
distinct  questions  of  fact  to  be  tried  by  the 
Jury  relating  to  11  distinct  alleged  deficiencies 
In  the  work  going  to  make  up  the  gross  sum 
claimed.  The  answer  of  the  three  sureties 
Is  equally  devoid  of  any  feature  pertainlug 
to  an  accounting  and  Is  equally  pregnant 
with  Issues  peculiarly  within  the  province  of 
a  Jury.  It  Is  founded  solely  upon  the  charge 
that  various  changes  and  additions  were 
made  to  the  building  In  question  In  violation 
of  the  terms  of  the  contract  and  without  the 
consent  of  the  sureties,  by  all  of  which  the 
cost  of  the  building  was  Increased  in  the 
sum  of  $1,400,  by  which  the  Identity  of  the 
contract  was  destroyed  and  defendant  sure- 
ties discharged  from  liability  upon  the  bond. 
Ko  value  Is  fixed  upon  these  several  changes, 
nor  is  their  value  of  the  gist  of  the  defense, 
but  each  of  them  Involved  a  question  or  ques- 
tions for  the  consideration  of  a  Jury,  which 
the  defendant  sureties  had  the  right  to  have 
submitted  to  a  Jury  for  determination. 

The  defendant  contractors  in  their  answer 
pleaded  by  way  of  counterclaim  that  the 
plaintiff  had  ordered  and  they  had  dcme  extra 
work  consisting  of  the  raising  of  the  foun- 
dation 18  Inches  at  a  cost  of  $400,  and  had 
done  numerous  other  Items  of  extra  work  at 
plaintiff's  Instance  which  were  lumped  with- 
out itemizing  their  value  at  $1,000,  and  ask 
Judgment  for  $1,400.  They  also  pleaded  that 
the  damages  claimed  by  plaintiff  resulted 
from  Its  failure  to  make  the  payments  for 
labor  and  material  according  to  the  terms  of 
the  contract  and  Its  delay  in  wrecking  and 
moving  the  old  buildings  from  the  site  in  time 
to  permit  the  work  to  proceed  as  contem- 
plated In  the  contract 

We  do  not  think  that  there  was  anything 
in  these  pleadings  or  in  any  of  them  that  sug- 
gested the  existence  of  a  long  account  or  any 
other  account  for  examination  In  connection 
with  the  trial  of  the  Issues. 

This  cause  comes  w^  within  the  matters 
at  issue  In  the  late  case  of  Reed  v.  Young,  248 
Mo.  606,  164  S.  W.  766,  Where  the  cause  was 
referred  on  the  ground  that  a  counterclaim  In 
an  action  by  an  architect  for  services  render^ 
ed  the  owner  In  planning  add  superintending 
the  construction  of  a  building,  consisted  of  28 
Items  of  damage  due  to  plaintiff's  Incompe- 
tence, negligence,  unsklllfulness,  and  frand  in 
his  work,  each  separately  stated  In  the  an- 
swer and  separately  Itemized  as  to  damage, 
and  amotmtlng  to  the  gross  sum  of  $10,535.61, 
was  a  long  account  within  the  meaning  of 
section  1996. 

in  reversing  the  cause  this  court,  after  citr 
Ing  numerous  authorities,  said : 

"The  terms  'estunining  a  long  accounf  are 
used  by  the  statute  in  the  sense  in  which  they 
are  ordinarily  understood,  and  do  not  imply 
either  an  account  stated  or  a  bill  of  particu- 
lars, but  refer  to  a  series  of  charges  made  at 
various  times  covering  transactions  between  the 
parties,  or  to  an  account  kept 
or  the  other,  for  which  redress 
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in  actions  ex  contractu.  Tbe  statute  did  not  |  after  the  petition  was  filed  was  stricken  out  so 
intend  that  actions  sounding  in  tort,  wliich  far  as  it  related  to  loss  of  time  after  filing  of 
juries   are   peculiarly   adapted    to   tr7    (R.   S.   the  petition,   an  instruction   for  plaintiff  thnt. 


1909,  S  1968),  should  be  sent  to  a  referee 
against  the  consent  of  the  litigailts.  Such  was 
not  its  construction  prior  to  the  adoption  of 
the  present  Constitution  (Martin  v.  Hall,  26 
Mo.  loc.  cit.  389),  and  to  give  it  that  con- 
struction now  would  violate  the  constitutional 
guaranty^  that  the  right  of  trial  by  jury  should 
remain  inviolate  as  heretofore  enjoyed.  Con- 
stitution, article  2,  §  28." 

The  judgment  in  this  case  Is  reversed,  and 
the  couse  remanded  to  the  circuit  court  for 
Barry  county  for  further  proceedings. 

RAILET,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
Court.    All  concur. 


SHIMMIN  V.  a  &  S.  MINING  CO. 

(No.  1729.) 

(Springfield  Court  of  Appeals.    Missouri.    June 

17,  1916.) 

1.  Mastbb  and  Sebvant  <3=>286(19)— Action 

FOB  INJTJBT  —  QtTKSTION  FOB  JUBY  —   SAFB 

Plage  to  Work. 
In  an  action  for  injury  from  an  accumula- 
tion of  ice  falling  from  near  the  top  of  a  mine 
shaft,  held  on  the  evidence  that  whether  it  was 
negligent  for  defendant  to  defer  removing  the  ap- 
parently dangerous  ice,  when  the  only  excuse 
shown  was  that  to  stop  long  enough  to  do  that 
would  delay  other  woric  for  a  short  time,  was  for 
the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1026;  Dec.  Dig.  «=> 
286(19).] 

2.  Mastkb  and  Sebvant  9=3258(17)  —  Action 
FOB  iNjnBY  —  Petition  —  Knowuidoe  or 
Danqebous  Condition. 

In  a  servant's  action  for  injury,  defendant's 
actual  or  constructive  knowledge  of  the  defect 
should  be  alleged  and  shovtm  to  have  existed  for 
a  sufficient  length  of  time  to  permit  a  removal  in 
the  use  of  reasonable  care  and  diligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  832;  Dec.  Dig.  «=» 
258(17).] 

3.  PiEADiNo  9=»433(8)— Petition— SuFFiciEN- 
OT  after  Vebdict. 

Under  Rev.  St.  1909,  {  2119,  providing  that 
a  verdict  shall  not  be  in  any  wa][  affected  by  rea- 
son of  the  want  of  any  allegation  or  averment 
the  omission  of  which  would  have  been  ground 
for  demurrer,  or  for  omitting  any  allegation 
without  proof  of  which  the  triers  of  the  issue 
ought  not  to  have  given  the  verdict,  the  failure 
of  the  petition  in  a  servant's  action  for  injury 
to  allege  that  defendant  knew  of  the  dangerous 
condition  for  a  sufficient  length  of  time  before 
the  accident  to  have  removed  it  by  the  exercise 
of  ordinary  care,  in  the  absence  of  a  demurrer, 
and  in  view  of  the  evidence  as  to  such  knowledge 
and  the  instruction  thereon,  was  sufficient  after 
verdict. 

[Kd.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S!  1462,  1469-1471,  1473,  1476 ;  Dec. 
Dig.  <8=>433(8) ;   Replevin,  Cent  Dig.  §  209.] 

4.  Dakaoes  e=>210(8)— Lobs  of  TncE— Evi- 
dence—Inbtbdction. 

In  a  servant's  action  for  injury,  where  the 
petition  alleged  that  plaintiff  had  lost  much 
time  by  reason  of  the  injury,  and  where  the 
pvhlcnce  showing  an  actual  loss  of  time  partly 


in  determining  the  damages,  the  jury  should  ' 
consider  the  loss  of  time,  if  any,  without  restric- 
tion to  the  time  lost  before  the  suit  was  filed, 
was  not  erroneons,  since  no  evidence  as  to  tbe 
loss  of  time  was  before  the  jury,  except  that  oc- 
curring before  the  suit  was  filed. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {  658;   Dec.  Dig.  <S=3216(8).] 

5.  TbiAL   «=3255(6)— INSTBOCXIONB— RjBQtJEST- 
ED   INBTBUCTIONS. 

In  such  case,  the  defendant,  if  not  satisfied 
with  the  restriction  placed  on  the  evidence, 
should  have  asked  the  court  to  repeat  the  same 
in  the  form  of  a  written  instruction. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  i  638 ;   Dec.  Dig.  «=»255(5).] 

6.  Dauaoes  ®=>1S9(^— Fuudino  — FtrrcBi 

Loss  OF  EABNINOa. 

An  allegation  of  injury  and  that  it  had  im- 
paired tbe  plaintiff's  earning  capacity  and  caused 
a  loss  of  his  time,  and  that  such  injury  and  con- 
ditions were  permanent,  was  a  sufficient  alle- 
gation of  future  loss  of  earnings,  to  let  in  evi- 
dence of  such  future  diminished  earning  capacity 
or  loss  of  time. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  I  443 ;  Dec.  Dig.  <8=»159(3).] 

7.  Damaoes  <g=3 132(1)— Excessive  Daicaqb»- 
Pebsonai,  Injury. 

A  verdict  of  $2,500  awarded  to  a  mine  em- 
ployS  who  had  two  ribs  broken,  and  received 
other  severe  injuries  which  were  permanent  and 
impaired  his  ability  to  follow  his  usual  occu- 
pation, was  not  so  excessive  as  to  imply  that  it 
was  the  result  of  passion  and  prejudice. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  372;    Dec.  Dig.  «=.132(1).] 

Appeal  from  Circuit  Court,  Jasper  Count; : 
J.  D.  Perkins,  Judge. 

Action  by  John  Shlmmln  against  the  C.  & 
S.  Mining  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

R.  M.  Sheppard,  of  Jopiln,  and  J.  P.  Mc- 
Cammon,  of  St.  Louis,  for  appellant.  Owen 
&  Davis,  of  Jopiln,  for  respondent. 

STDRGIS,  J.  [1]  Plaintiff  sued  for  and 
recovered  $2,500  damages  for  injuries  re- 
ceived by  him  in  defendant's  mine.  The 
plaintiff,  when  injured,  was  descending  de- 
fendant's shaft  tor  the  purpose  of  repairing 
tbe  pump,  and  tbe  Injury  was  caused  by  an 
accumuIaUon  of  ice  falling  on  blm  from  near 
the  mouth  of  the  shaft  Tbe  Injury  occurred 
on  Monday  morning  two  days  after  Christ- 
mas, and  tbe  weather  was  quite  cold.  The 
shaft  was  laced  with  boards  so  as  to  form  a 
smooth  surface  over  the  cribbing.  There  is 
evidence  that  the  ice  began  forming  on  these 
lacing  boards,  near  the  surface,  on  the  Satur- 
day previous.  We  are  not  sure  from  tbe  evid- 
ence whether  the  mine  was  regularly  operated 
on  Sunday  or  not,  but  the  platnUS  was  not  at 
work  that  d^y.  Some  of  the  witnesses  said 
that  some  Ice  bad  fallen  down  tbe  shaft  the 
day  before  tbe  accident..  The  pump  was  not 
operated  at  night,  and,  there  being  no  heat 
from  tbe  steam  pii)es  in  the  shaft,  a  ccmsidei' 
able  quantity  of  Ice  bad  formed  by  Monday 
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morning.  The  plaintiff  went  to  work  on  tbat 
momlng  and  was  directed  to  go  down  the 
ihaft  and  fix  the  pnmp,  which  we  understand 
ft'a  j  operated  by  steam  conveyed  throng^  pipes 
descending  tlirongh  this  shaott  Tba  plaintiff 
and  three  other  men  were  let  down  hy-  the 
hoisterman ;  and,  after  examining  the  pump, 
plaintiff  came  up  to  the  surface  and  In  15  or 
20  minutes  was  again  being  lowered  through 
the  shaft.  When  he  was  100  feet  or  more 
down  in  the  shaft  the  ice  broke  loose  from 
above  and  fell  on  him.  He  says  the  Shaft 
iras  full  of  escaping  steam  when  he  went 
down  and  up  the  same  so  that  he  could  hard- 
ly see.  and  that  it  was  not  his  duty  to  Inspect 
or  keep  the  shaft  in  a  safe  oondition.  This 
dnty  derolved  on  the  tub  hooker  and  other 
workmen  under  the  dlrecti<Hi  of  the  ground 


The  evidence  shows  that  the  ground  boss 
ud  tub  booker  were  in  and  about  the  mine 
and  that  their  attention  was  specially  call- 
ed to  the  condition  of  the  shaft  and  the 
accumulation  of  ice  there  some  20  minutes 
before  It  fell,  and  that  the  boss,  then  said 
he  would  have  it  removed  or  knocked  down 
as  soon  as  he  got  caught  up,  meaning  ttiat 
he  wanted  first  to  get  some  dirt  hoisted  and 
ODt  of  the  way.  The  tub  hooker  and  ground 
boss  were  then  Just  starting  down  in  the  mine 
and  the  tab  hooker  testlfled  that  the  ice  then 
looked  to  blm  like  it  was  rather  loose;  that 
the  boss  told  him  to  knock  it  down  when  he 
"got  caugbt  up."  The  evidence  also  is  that 
most  of  the  men  had  been  lowered  through 
this  shaft  while  In  this  condition  and  that 
some  dirt  had  been  hoisted  before  this  ac- 
ddent  occurred. 

^^'bether  or  not  the  defendant  was  bound 
to  anticipate  the  formation  of  ice  near  the 
satfaoe  in  this  shaft  because  of  the  cold 
veatfaer  then  prevailing,  the  evidence  shows 
that  the  ice  began  forming  two  days  before 
this  accident,  and  that  the  a'ttentlon  of  de- 
fendant's ground  boss  and  the  man  whose 
doty  it  was  to  see  that  the  abaft  was  kept 
safe  was  specially  called  to  the  apparently 
dangerous  acciunulation  of  ice  on  the  sides 
vt  the  shaft  near  the  surface,  about  the 
time  the  men  commenced  work  that  morning, 
and  some  IS  to  20  minutes  before  this  acci- 
dent occurred.  It  was  certainly  a  question 
for  the  Jury  to  say  whether  It  was  negligent 
to  defer  removing  this  apparently  dangerous 
Ice,  when  the  only  excuse  shown  was  that 
to  stop  long  enough  to  do  that  would  delay 
other  work  for  a  short  time. 

(2, 3]  Tlte  defendant  assigns  error  in  mat 
the  pt^tlOD,  while  alleging  defendant's  neg- 
ligence in  this  respect  and  defendant's  knowl- 
edge, actual  or  constructive,  of  the  danger- 
oos  condition  of  the  shaft,  yet  that  it  does 
not  charge  that  defendant's  knowledge  of  this 
dangerous  condition  existed  for  a  sufSdent 
length  of  time  before  the  accident  for  defend- 
ant to  have  removed  the  same  by  use  of  or- 
dinary care  and  diligence.  Many  cases  are 
dted,  and  we  havs  no  doubt  as  to  it  b«ing 


the  law,  that  actual  or  constructive  knowl- 
edge of  the  defect  by  the  defendant  should 
be  alleged  as  well  as  shown  to  have  existed 
for  a  Bufiadent  length  of  time  to  afford  a 
remedy  by  the  use  of  reasonable  care  and 
diligence.  Abbott  v.  Mining  Co.,  112  Mo.  App. 
560,  555,  87  S.  W.  110 ;  MueUer  v.  Shoe  Co., 
lOe  Mo.  App.  506,  84  8.  W.  1010;  Pavey  v. 
Railroad,  86  Mo.  App.  218.  No  d«tturrer, 
however,  was  asked  to  the  petition.  The 
evidence  as  to  the  above  facts  went  in  with- 
out obJectioB,  and  the  Jury  were  Instructed: 
"And  if  the  jury  further  believe  from  the 
evidence  that  defendant  knew,  or  could  have 
known  by  the  exercise  of  reasonable  care  and 
caution,  before  ordering  and  directing  plaintiff 
to  go  down  into  said  mine,  that  ice  had  accumn- 
lated  on  the  aides  of  the  shaft  of  said  mine,  and 
that  it  was  danKer(faB  (if  the  jury  believe  it  was 
dangerous),  in  time  to  have  had  it  inspected  and 
trimmed  of  said  ice,  before  the  accident  com- 
plained of,  and  that  defendant  negligently  failed 
and  omitted  to  inspect  fsaid  shaft  and  to  trim  it 
of  said  ice,  and  that  its  failure  to  do  so  was 
the  cause  of  plaintiff  receiving  the  injuries  com- 
plained of,  if  any,  then  the  jury  will  find  the 
issues  for  the  plaintiff." 

Under  these  circumstances  the  objection 
comes  too  late,  and  the  petition  must  be  held 
good  after  verdict.  Section  2119,  R.  S.  1909, 
reads: 

"When  a  verdict  shall  have  been  rendered  in 
any  cause,  the  judgment  thereon  shall  not  be 
stayed,  •  •  •  Impaired,  or  in  any  way  affect- 
ed by  reason  of  the  following  imperfections, 
omissioDS,  defects,  matters,  or  things,  or  any  of 
them.  •  •  *  Eighth,  for  the  want  of  any  al- 
legation or  averment  on  account  of  which  omis- 
sion a  demurrer  could  have  been  maintained; 
ninth,  for  omitting  any  allegation  or  averment 
without  proving  which  the  triers  of  the  issue 
ought  not  to  have  given  [the]  verdict." 

•In  Smith  v.  Greene,  187  Mo.  App.  210,  173 
S.  W.  705,  the  court,  in  speaking  of  a  sim- 
ilar assignment  of  error,  said: 

"The  real  test,  in  solving  the  question  of 
whether  a  given  insufficiency  is  fatal  or  not,  is 
to  ascertain  if  the  allegations  contain  enough 
to  support'  an  amendment  which  would  state  a 
good  cause  of  action  without  substantial  change 
of  the  cause  defectively  stated,  or  the  injection 
into  the  case  of  a  different  subject-matter." 

In  Davis  v.  Watson,  89  Mo.  App.  15,  27, 
the  court  said: 

"But  the  defect  was  waived  by  the  defendant's 
answering  and  going  to  trial.  Black  v.  Crow- 
tber,  74  Mo.  App.  480.  And  we  may  add  that 
snch  defects  under  section  672,  Revised  Statutes 
1899,  supra,  after  verdict  are  cured,  where  it 
appears  that  the  omitted  allegations  of  fact  were 
proved." 

The  following  cases  will,  we  think,  be 
found  to  hold  that  similar  defects  In  a  peti- 
tion are  held  not  fatal  after  verdict  when  the 
facts  were  duly  proven  and  the  issues  proj)- 
erly  submitted  to  the  Jury.  Sawyer  v.  Rail- 
road, 156  Mo.  468,  476,  57  S.  W.  108 ;  Sexton 
V.  Railroad,  245  Mo.  254,  263,  149  S.  W.  21 ; 
Seckinger  v.  Manufacturing  Co.,  129  Mo.  590, 
31  S.  W.  957;  Winn  v.  Railroad,  245  Mo. 
406,  412, 151  S.  W.  98;  State  ex  rel.  v.  Reyn- 
olds, 137  Mo.  App.  261,  286,  117  S.  W.  653. 

A  technical  objection  Is  also  made  to  the 
insbroction  mentioned  wbicb  we  have  noUcedV 
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but  will  not  discuss,  as  we  think  tbe  jury 
could  not  have  been  misled  thereby. 

[4]  The  petition  alleges  that  plaintiff,  by 
reason  of  his  injury,  has  lost  much  time. 
The  evidence  showed  an  actual  loss  of  con- 
siderable time  and  an  Impairment  of  plain- 
tiff's physical  ability  to  do  manual  wotk. 
Some  of  the  lost  time  occurred  after  the  pe- 
tition was  filed.  The  petition  alleges  sev- 
eral specific  Injuries  and  their  consequences, 
and  that  plaintiff  was  otherwise  greatly  and 
permanently  injured.  Oniere  Is-  no  specific 
charge  that  plaintiff  will  suffer  loss  of  time 
In  the  future.  The  evidence  went  in  without 
objection  as  to  the  loss  of  time;  and  then 
at  defendant's  request  the  court  orally  struck 
out  the  evidence  as  to  loss  of  time  after  the 
filing  of  the  petition,  stating  to  the  jury: 

"This  suit  was  filed  on  the  20th  day  of  Jan- 
uary, this  year,  and  this  accident  happened  on 
the  27th  day  of  December,  1914,  and  if  you  find 
a  verdict  for  the  plaintiff,  in  fixing  the  amount 
of  damages,  you  will  not  take  into  consideration 
any  losa  of  time  after  the  date  the  suit  was 
filed,  after  the  20th  day  of  January,  nor  consider 
any  of  the  testimony  given  as  applying  to  any 
time  after  the  20th  day  of  January.'' 

The  plalntlfTs  instruction  on  the  measure 
of  damages  Is  criticized  In  that  It  tells  the 
Jury  that,  In  determining  the  amount  of  the 
verdict  In  case  of  a  finding  for  plaintiff.  It 
should  take  Into  conslderati<»i  the  loss  of 
time,  If  any,  without  restricting  the  same  to 
that  lost  before  the  suit  was  filed.  The 
defendant  relies  on  the  rule  of  law  that  loss 
of  time  or  earnings  Is  a  kind  of  damage  whiidi 
is  not  regarded  as  a  necessary  consequence 
of  i)er8onal  Injury,  and  must  therefore  be 
pleaded  to  entitle  plaintiff  to  prove  and  re- 
cover for  such  loss.  Ooontz  v.  Railroad,  116 
Mo.  669,  22  S.  W.  672 ;  Davidson  v.  Transit 
Co.,  211  Mo.  320,  344,  109  S.  W.  683;  WeU- 
meyer  v.  Transit  Co.,  198  Mo.  627,  643,  95  S. 
W.  925 ;  Paquln  v.  Railroad,  90  Mo.  App.  118. 
It  is  sufficient,  we  think,  to  dispose  of  this 
point  to  say  that  the  Instruction  mentioned 
does  not  In  terms  authorize  an  assessment  of 
damages  for  future  loss  of  time.  The  loss  of 
time  mentioned  in  the  Instruction  must  be 
taken  to  refer  to  the  loss  of  time  the  proof 
of  which  was  before  the  Jury.   The  jury  had 


been  specially  told  that  no  loss  of  time  after 
the  filing  of  the  suit  should  be  considered  In 
estimating  the  damages,  and  to  regard  tbe 
evidence  as  applying  only  to  such  prior  time. 
No  evidence,  therefore,  was  before  the  Jury 
as  to  loss  of  time  except  that  occurtiiur  be- 
fore the  suit  was  filed. 

[S]  If  defendant  was  not  satisfied  with  tbe 
restriction  thus  placed  on  the  evidence  and 
feared,  as  It  now  argues,  that  the  jury  would 
not  observe  this  restriction.  It  should  bave 
asked  the  court  to  repeat  the  same  in  tbe 
form  of  a  written  instruction. 

[S]  Moreover,  the  rule  is  that  an  allega- 
tion of  Injuries  and  that  same  have  impaired 
tbe  plaintiff's  earning  capacity  and  caused 
loss  of  his  time,  and  that  such  injuries  and 
condition  are  permanent  Is  a  sufficient  al- 
legation of  future  loss  of  earnings,  to  let  in 
evidence  of  such  future  diminished  earning 
capacity  or  loss  of  time.  The  defendant, 
therefore,  was  accorded  mora  than  it  was  en- 
titled to  in  this  respect.  Pendegrass  T.  Ball- 
road,  179  Mo.  App.  517,  638,  162  8.  W.  712; 
SchoU  V.  Grayson,  147  Mo.  App.  662,  664,  127 
S.  W.  416;  Perrier  v.  Mercantile  Co.,  168  Mo. 
App.  633,  138  8.  W.  893;  Abernathy  t.  Losk, 
182  S.  W.  1049,  and  cases  dted. 

[7]  It  is  claimed  that  the  damages  allowed 
are  so  excessive  as  to  require  a  remittitur  or 
granting  a  new  trial.  It  will  not  be  profita- 
ble to  set  out  the  evidence  or  dlscass  this 
question  at  length,  and  we  will  only  say  that 
according  to  plalntlfTs  evidence,  corroborated 
to  a  considerable  extent  by  his  physician,  he 
had  two  ribs  broken  and  received  other  se- 
vere injuries;  that  bis  injuries  are  perma- 
nent and  his  ability  to  follow  his  usual  oc- 
cupation very  greatly  Impaired.  While  the 
verdict  is  somewhat  large,  we  have  conclud- 
ed that  it  is  not  so  large  as  to  Imply  that  the 
name  is  the  result  of  passion  and  prejudice. 
It  is  only  In  extreme  cases  that  the  courts 
are  warranted  In  Interfering  In  this  respect, 
and  we  will  not  do  so  in  this  case. 

Finding  no  error  In  the  record,  the  Judg- 
ment will  be  affirmed. 


ROBERTSON,  P.  J. 
J.,  concur. 


and  rABBINGTON, 
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STKAWBRIDGB  t.  STANDARD  FIRE  INS. 
CO.  OF  HARTFORD,  OONN.    (No.  12017.) 

(Ktnaas  City  Court  of  AMwala.    iliagowA. 
June  12.  191&) 

1.  InsnsAiTCK  «=3500— FiKB  Instjkanct— TaIt 
OTD  PoucT  Law. 

The  valued  policy  lav  (Rev.  St.  1900,  { 
7030)  merely  fixes  the  value  of  the  insured  prop- 
crt7  at  the  time  of  Insurance,  and  not  its  val- 
JK  at  the  time  of  destruction. 

[Ed.  Note. — For  other  cases,  see  rosurance, 
Cent  Dig.  Si  1275,  1276;   Dec.  Di^.  «=»500.] 

2.  iHBUBAirCE  «=9646(Q  —  FnE  Insttbahob  — 
BuKOEIt  OF  PbOOF. 

In  an  action  on  a  fire  policy  for  the  destruc- 
tion of  an  automobile,  an  article  cbaniring  in 
value,  plaintiff  has  the  burden  of  provine  its 
Talne  at  the  time  of  its  injury. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent  Di«.  {  1665;  Dec  Dig.  <^=364C(S).] 

3.  iNSintANOB  «=>50O— FlBE  IHSOBANOS— VaIt 

vttD  PoucT  Lav. 
Under  Rev.  St.  1909,  S  7030.  prohibiting  fire 
ingurers  to  take  a  risk  at  a  ratio  greater  than 
three-fourUis  of  the  value  of  the  property  insured 
and  declaiinK  that  when  taken  its  value  shall 
not  be  questioned  in  any  proceeding,  the  value 
of  an  automobile  insured  for  $1,500  is  conclu- 
RTely  fixed  to  be  $2i000  at  the  time  the  insui^ 
anee  was  written.     ' 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Die.  U  1275, 1276;  Dea  Dig.  «=>500.] 

4.  LtStTBANCE   «=3665(4)  —  FiBB   InBVUASCK  — 

Actions— KviOBNoc. 
In  an  action  on  a  fire  policy  upon  an  auto- 
mobile, evidence  held  to   warrant  finding  that 
the  automobile,  at  the  time  of  its  destruction, 
was  worth  tlie  sum  fixed  in  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dj«.  I  1722;  Dec.  Dig.  «9=»665(4).] 

9.  Irsuraitce  «=s>6(K>— Fibb  Inbubance— £)vi- 

DBRO— DBFBECIATION. 

In  an  action  on  a  fire  policy,  evidence  of  de- 
predation of  the  article  insured  cannot  be  shown 
by  proof  that  because  it  had  been  used  by  the 
insured  it  would  sell  for  less  sum  than  if  not 
secondhand. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f  1695;  Dec.  Dig.  «=>660.] 

6.  Ihsubahce  «s>602— Fibb  Irbubastoi^Ao. 

noN— Attobnby's  Fees. 
Where  the  insured,  whose  motorcar  had  been 
destroyed  by  fire,  demanded  the  full  amount  of 
the  policy  and  refused  to  discuss  depredation, 
the  musal  of  the  insnrance  company  to  pay  the 
amount  of  the  policy  cannot  be  deemed  vexatious 
within  Rev.  St  1900,  f  7068,  providing  that  In 
socb  case  the  jury  may  allow  a  penalty  and  at- 
torney's fees,  this  being  particularly  true  where 
it  did  not  appear  that  the  insured  offered  to 
credit  tm  the  policy  the  sum  he  received  for  the 
wreckage,  and  so  an  attorney's  fee  was  improp- 
erly allowed. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  1498;   Dec.  Dig.  «=b602.] 

Ai>peal  from  Circuit  Court,  Jackson  Goon- 
ty;  Frank  6.  Johnson,  Judge. 

■To  be  officially  published." 

Actlcm  by  Parson  W.  Strawbridge  against 
the  Standard  Fire  Insurance  Company  of 
Bartford,  Conn.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Afilrmed,  on  condi- 
tion that  plaintiff  file  a  remittitur;  other- 
wise, rerersed  and  remanded. 


Fyke  &  Snider,  of  Kansas  City,  for  appel- 
lant Ed  B.  Yates,  of  Kansas  City,  for  re- 
spondent. 

TRIMBLE,  3.  PlaintUf  saed  npon  an  In- 
surance policy  covering  an  antomobile.  The 
policy  Insured  plalntUF  against  direct  loss  or 
damage  by  fire  to  an  amount  not  exceeding 
$1,500  upon  one  Auburn  automobile,  factory 
No.  1428,  gasoline,  four-cylinder  touring  car, 
model  1910.  There  was  a  provision  in  the 
policy  that: 

"This  company  shall  not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time 
any  loss  or  damage  occurs,  and  the  loss  or  dam- 
age shall  be  ascertained  or  estimated  according 
to  such  actual  cash  value,  with  proper  reduc- 
tion for  depreciation,  however  caused.'! 

The  policy  was  for  one  year  from  July  24, 

1912.  Shortly   after  midnight  on  Jnly   10, 

1913,  lacking  a  few  days  of  being  a  year  .after 
the  policy  was  written,  the  machine  burned 
while  in  use  on  the  road  in  Dallas  ciounty. 
The  petition  alleged  that  the  car  was  burned 
and  destroyed  by  flre  and  was  wholly  lost  to 
the  plaintiff,  save  that  the  wreckage  left 
from  said  flre  was  thereafter  sold  by  plain- 
tiff for  the  sum  of  $60,  which  was  the  rea>- 
sonable  value  thereof. 

The  suit  was  for  $1,450  (being  the  foU 
amount  of  the  policy  less  the  $50  received  for 
the  wreckage),  with  Interest  at  6  per  cent, 
from  September  15,  1913,  for  an  attomety's 
fee  of  $200  and  for  10  per  cent,  of  the  loss 
as  a  penalty  for  vexatious  refusal  to  pay. 
The  Jury  returned  a  verdict  for  $1,561.50  for 
the  loss  and  assessed  an  attorney's  fee  at 
$180,  but  made  no  allowance  for,  and  said 
nothing  about,  a  penalty.  The  defendant  has 
appealed,  claiming  that  the  court  erred  in 
matters  respecting  the  determination  of  the 
question  of  the  amount  of  plaintiff's  loss,  and 
also  the  allowance  of  the  attorney's  fee. 
With  reference  to  the  question  of  plaintiff's 
loss,  it  is  claimed  by  defendant  that  plain- 
tiff offered  no  evidence  whatever  upon  the 
value  of  the  automobile  at  the  time  of  the 
fire,  and  that  the  court  erroneously  excluded 
defendant's  evidence  offered  to  show  the  de- 
predation In  value  of  the  automobile  at  the 
date  of  its  destruction. 

[1,  2]  Section  7030,  B.  S.  Ho.  1909,  provides 
that: 

"No  company  shall  take  a  risk  or  any  property 
in  this  state  at  a  ratio  greater  than  three-fourths 
of  the  value  of  the  proper^  insured,  and,  wheii 
taken,  its  value  shall  not  be  questioned  in  an; 
proceeding." 

It  has  been  frequently  held  that  this  sec- 
tion goes  no  further  than  to  conclusively  es- 
tablish the  value  of  the  automobile  at  the 
date  of  the  policy.  And,  where  the  property 
insured  Is  personalty  of  a  changing  character 
which  Is  subject  to  diminution  or  deprecia- 
tion, and  the  policy  provides,  as  in  this  case, 
that  the  Insurer  shall  not  be  liable  beyond  the 
actual  cash  value  of  the  property  at  the  time 
of  the  loss,  the  extent  of  the  insured's  de- 
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mand  and  of  the  Inenrer's  liability  is,  in  the 
case  of  a  total  loss,  the  valne  of  the  property 
at  the  time  of  its  destruction  by  fire;  and 
this  question  of  the  value  of  the  property 
at  the  time  of  the  flre  is  open  to  dispute  and 
litigation.  Bnrge  Bros.  y.  Greenwich  Ins. 
Co.,  106  Mo.  App.  244,  80  S.  W.  842 ;  Surface 
v.  Northwestern  Ins.  C!o.,  167  Mo.  App.  670, 
139  S.  W.  262;  Non-Royalty  Shoe  Co.  v. 
Phoenix  Assurance  Ass'n,  178  S.  W.  246. 
And,  in  cases  where  the  insurance  is  on  per- 
'sonal  property  of  a  changing  character  or 
which  is  liable  to  depreciation  from  use  or 
injury,  the  burden  is  on  the  plalntlflf  to  show 
the  value  of  the  property  at  the  time  of  the 
fire.  Sharp  v.  Niagara  Fire  Ins.  Co.,  164  Mo. 
App.  475,  147  S.  W.  164. 

[3, 4]  But  in  this  case  we  think  the  plain- 
tiff did  furnish  evidentiary  facts  from  which 
the  Jury  could  find  that  the  machine  was 
worth  at  least  all  that  the  plalntifF  was  de- 
manding. It  is  true  plaintiff  offered  no  evi- 
dence expressly  stating,  in  dollars  and  cents, 
the  value  of  the  automobile  at  the  date  of 
the  flre.  He  did  say,  however,  that  "the  ma- 
chine was  in  fine  condition  so  far  as  I  know 
at  the  time  of  the  flre ;  the  only  repairs  ever 
made  on  the  machine  was  to  Ugbten  up  the 
engine,  which  I  did  myself,  and  tires."  Now, 
by  virtue  of  the  statute  (section  7030  afore- 
said) the  value  of  the  automobile,  on  July 
24, 1912,  the  date  of  the  policy,  was  fixed,  not 
at  $1,600,  the  amount  of  the  policy  but  at 
$2,000,  since,  nnder  the  statute,  the  $1,600 
was  only  three-fourths  of  the  machine's  val- 
ue. With  the  value  of  the  machine  on  July 
24,  1912,  conclusively  fixed  at  $2,000,  the 
only  diminution  on  the  value  thereof,  which 
could  be  considered  In  determining  the  loss 
for  which  payment  can  be  demanded  as  in- 
surance, is  the  inherent  depreciation  in  the 
machine  itself  through  use,  Injury,  or  dam- 
age, accruing  to  it  suhtegitent  to  the  date  of 
the  policy.  And  such  diminution  must  be 
deducted,  not  from  the  $1,500,  but  from  the 
value  of  the  machine,  as  fixed  by  the  statute 
and  the  policy,  namely,  $2,000.  Spickard  v. 
Fire  Association  of  PhUadelphla,  164  Mo. 
App.  1,  loc.  dt.  4,  146  S.  W.  808;  Stevens  v. 
Norwich,  etc.,  Ins.  Co.,  120  Mo.  App.  88,  106- 
108,  96  S.  \V.  684.  The  evidence  was  that 
the  machine  was  not  used  but  was  put  away 
during  the  months  between  December  1, 1912, 
and  April  1,  1013,  though  used  the  rest  of  the 
time  elapsing  since  the  policy  was  issued. 
If,  now,  the  machine  was  worth  $2,000  July 
24, 1912,  and  was  not  used  during  the  winter 
months,  and  was  in  fine  condition  on  July  10, 
1913,  the  date  of  the  fire,  this  was  a  suffi- 
cient showing  of  facts  from  which  the  Jury 
could  infer  that  the  machine,  on  the  day  it 
burned,  was  worth  all  that  the  plaintiff  was 
demanding  because  they  could  say  a  machine 
run  only  in  the  summer  months,  and  put 
away  and  housed  during  the  winter  months, 
and  in  fine  condition  needing  no  repairs  ex- 
cept tires  which  it  got,  would  not  depreciate 
from  use  or  damage,  inherent  In  the  machine, 


to  the  extent  of  $500  or  more  than  tliat,  which 
It  would  be  necessary  to  find  in  order  for  the 
loss  to  fall  below  what  plaintiff  was  demand- 
ing. In  other  words,  even  If  the  depreciation 
tutsequent  to  the  date  of  tlie  policy  amount- 
ed to  25  per  cent,  which  would  be  $500,  still 
this  deducted  from  the  $2,000  would  not  re- 
duce plalntifTs  loss  below  the  face  of  the 
policy,  nor  show  it  to  have  been  less  than 
the  amount  he  was  demanding.  According 
to  the  evidence  of  defendant,  the  depreciation 
subsequent  to  the  policy  was  this  precise 
amount,  namely,  26  per  cent.  So  that,  ac- 
cording to  defendant's  evidence,  the  loss  did 
not  fall  below  the  amount  demanded. 

[B]  As  to  the  evidence  which  defendant 
claims  was  erroneously  exdnded,  tlie  rec- 
ord shows  that  plaintUTs  connsel  expressly 
stated  that  he  had  no  objection  to  the  de- 
fendant showing  the  depredation,  if  any,  on 
the  insured  machine  from  the  date  of  the 
policy  up  to  the  time  of  the  flre.  And  the 
court  permitted  defendant  to  show  what  was 
the  depredation  subsequent  to  the  issuance 
of  the  policy.  Many  of  the  questions  asked 
by  defendant,  which  the  court  exduded,  were 
questions  which,  in  reality,  attacked  the 
value  of  the  car  at  the  date  of  the  policy. 
To  have  allowed  them  to  be  answered  would 
have  violated  sedion  7030,  which  says  the 
value  at  that  date  shall  not  be  questioned. 
The  other  questions  excluded  did  not  attempt 
to  show  the  actual  depreciation  In  the  ma- 
chine itseU  from  inherent  deterioration 
through  lapse  of  time,  use,  injury,  or  damage 
thereto,  but  were  based  upon  the  theory  of 
depredation  merely  because  it  was,  at  the 
time  of  the  fire,  a  uted  car.  Of  course,  at 
the  time  of  the  flre,  the  automobile  could 
not  have  been  sold  for  as  much  on  the 
market  as  a  new  car  of  the  same  make  and 
model;  for,  compared  with  the  latter,  the 
automobile  in  question  would  then  be  what 
is  .commonly  called  a  "secondhand"  car. 
But,  as  between  parties  hereto,  the  value  of 
the  car,  in  respect  of  Insurance,  means  its 
actual  value  as  an  instrumentality  for  con- 
tinued use.  If,  through  no  depreciation 
inherent  in  the  car  Itself  by  reason  of  the 
lapse  of  time,  use,  injury,  or  damage,  the  car, 
as  an  instrumentality  for  continued  use  by 
the  plaintiff,  is  worth  as  mudi  or  mote  than 
the  amount  claimed,  the  defendant  cannot 
complain.  He  cannot  add  to  that  actual  in- 
herent depreciation  the  decrease  in  the  price 
it  would  bring  simply  because  it  is  not  a 
new,  but  is  now  a  used  or.  secondhand,  car. 
One  might  buy  a  i3et  of 'furniture,  and,  after 
using  it  in  the  house  for  one  day  without 
a  particle  of  injury  or  damage  thereto  in 
any  way,  would  be  unable  to  sell  it  for  any- 
thing Uke  the  price  It  would  command  if 
it  had  never  left  the  store ;  and  yet  the  fur- 
niture, as  subject  of  insurance  between  the 
owner  and  the  insurance  company,  would 
be  as  valuable  as  ever,  because  the  insur- 
ance company  insures  it  as  used  propert; 
intended  for  further  uae  by   the  Insn; 
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We  are,  therefore,  of  the  i^lnlon  that  the 
court  did  not  err  1b  the  exdnsion  «C  erl- 
dence. 

[6]  We  oome  now  to  the  question  of  the 
allo^nince  «t  on  attorney's  fee  Section  7068, 
B.  S.  Mo.  1000,  provides  that  "it  it  shaU  ap- 
pear from  the  evidence  that  the  company 
lias  vexatioasly  refused  to  pay,  the  Jury 
may  allow  a  penalty  not  exceeding  ten  per 
cent  of  the  loss  and  a  reasonable  attorney's 
fee.  The  Jary  did  not  allow  the  penalty, 
but  did  allow  $150  for  attorney's  fee.  The 
statute  seems  to  Join  the  two,  penalty  and 
fee,  and  appears  to  make  the  fee  subsequent 
to.  If  not  dependent  upon,  the  allowance 
of  the  penalty.  We  do  not  hold  that.  If  the 
Jury  finds  there  has  been  a  vexatious  refusal 
to  pay.  It  cannot  award  the  fee  wherrf  It 
has  withheld  the  penalty,  though  It  does 
seem  that  If  the  Jury  thought  there  was  a 
vexatious  refusal  they  would  have  allowed 
nil  that  the  statute  authorized  them  to  glre. 
The  verdict  says  nothing  about  whether  the 
Jury  found  a  vexatious  refusal  or  not.  It 
merely  assesses  the  damages  on  account  of 
the  loss  and  further  assessed  "the  plalntlfifs 
damages  as  and  for  a  reasonable  attorney's 
fee  in  this  suit  in  the  sum  of  $150."  There 
Is  room  for  the  suspicion  that  the  Jury 
did  not  think  there  had  been  vexatious  re- 
fnsal,  but  concluded  that  plaintiff,  notwith- 
.standtng  that  fact,  was  entitled,  as  addition- 
al damages,  to  an  attorney  fee  because  he 
bad  Incurred  that  expense  in  bringing  the 
suit.  However  we  need  not  decide  the 
point  here  discussed,  since,  as  we  view  the 
record,  the  objection  to  the  allowance  of  an 
attorney's  fee  can  be  placed  upon  another 
ground. 

As  said  before,  th%  company  had  a  right  to 
question  the  value  of  the  car  at  the  time  of 
the  Are.  The  condition  of  the  car  and  Its 
value  at  that  time  was  a  matter  within  the 
knowledge  of  the  plaintiff  and  not  of  the 
defendant.  The  extent  of  the  depreciation 
inherent  in  the  car  Itself  was  a  matter 
vitally  affecting  defendant's  rights.  It  there- 
fore had  a  right  to  Inquire  of  plaintiff  as 
to  the  extent  of  that  depredation  and  to 
leam  from  him  the  exact  condition  of  the 
car.  But  on  this  matter  plaintiff  testified 
as  follows; 

"I  made  out  a  proof  of  loss,  which  was  fur- 
Disbed  to  He  company.  Afterwards  Mr.  Keller, 
an  adjuster,  and  I  think  on  the  lOtft  or  the  11th, 
came  to  my  office,  commenced  to  fismre  *ith  me 
about  the  depreciation,  and  I  .said,  'Well.  Mr. 
Keller.  I  have  a  policy  which  calls  for  $1,500 
insurance,  and  I  paid  the  premium  for  that 
anonnt  of  Inanianoe,  and  your  company  issued 
the  p^cy,  and  yo*  can't  talk  depreciation  to 
me." 

On  crosa-eramlnatton  he  said: 

"la  the  conversation  with  Mr.  Keller  I  stated 
I  wonld  not  take  into  consideration  any  depre- 
dation on  acconnt  of  wear  and  tear  on  the  car, 
and  insisted  <m  the  payment  of  the  full  amount 
of  the  policy,  and  I  have  been  insisling  upon  that 
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all  the  time.  Q.  Ton  insisted  upon  the  payment 
of  the  full  amount  of  the  policy,  didn't  you?.  A. 
Tea,  sir.  Q.  And  you  absolutely  refused  to  talk 
about  a  settlement  upon  anj'  other  basis?  A. 
No,  sir.  Q.  You  mean  that  you  would  not  con- 
sider terms  of  settlement  upon  any  other  basis, 
but  you  insisted  upon  the  payment  of  the  full 
amount?    A.  I  did." 

It  thus  appears  that  no  opportunity  was 
given  the  company  to  adjust  the  question 
of  even  the  depreciation  of  the  car  that  could 
properly  be  cousldered,  nor  does  it  appear 
that  the  depreciation  then  sought  to  be  ad- 
Justed  before  suit  was  brought  was  any- 
thing other  than  such  as  was  proper  to  be 
considered.  The  company  had  a  right  to 
ascertain,  before  It  paid,  what  was  the  con- 
dition of  the  car,  and  how  much  it  had  de- 
preciated since  the  policy  was  Issued.  Afi 
the  plaintiff  would  not  allow  the  defend- 
ant to  even  talk  depreciation  to  him,  we  do 
not  think  the  defendant  could  be  said  to 
have  vexatlously  refused  to  pay;  for  plain- 
tiff was  the  one  person  best  qualified  to 
know  what  that  depreciation  was,  and  de- 
fendant had  a  right  to  obtain  its  Informa- 
tion from  the  one  in  the  best  position  to 
know,  and  there  Is  no  evidence  that  defend- 
ant was  able  to  get  It  anywtiere  else.  In- 
deed, It  appears  that  it  was  unable  to  do 
so,  since  its  witnesses  as  to  d^redatlon  were 
not  able  to  spei^  of  this  particular  car  be- 
cause they  knew  nothing  of  It,  but  only 
testified,  as  experts,  as  to  what  the  depreda- 
tion from  use  could  ordinarily  be  expected 
to  be  In  that  length  of  time  with  good  care 
and  handling.  So  far  as  the  record  shows, 
the  defendant  could  not  ascertain,  without 
litigation,  what  was  the  true  condition  and 
value  of  the  car  at  the  time  of  the  fire.  In 
addition  to  this,  from  plaintiff's  own  evi- 
dence It  appears  that  he  had  "a  policy  which 
calls  for  $1,500  insurance" ;  in,  other  words, 
he  was  demaoding  that  stun;  he. "insisted 
upon  payment  of  the  full  amount  of  the  pol- 
icy"; and  yet,  when  suit  was  brought,  the 
sum  demanded  and  the  amount  recovered 
was  reduced  by  the  amount  of  the  salvage. 
It  may  be  this  $50  was  credited  on  the  pol- 
icy at  the  time  of  the  demand.  If  so,  pos- 
sibly this  latter  consideration  would  have 
no  bearing  upon  the  question  of  ve.xations 
refusal  tb  pay.  But  the  record  nowhere 
shows  this  to  be  the  fact;  and,  on  the  con- 
trary, plaintiff  says  he  "insisted  on  the  pay- 
ment of  the  full  amount  of  the  policy,"  which 
was  $1,500.  We  are  of  the  opinion  that,  un- 
der all  these  circumstances,  the  allowance 
of  $150  attorney  fee  was  improper. 

If,  therefore,  the  plaintiff  will,  wlthlij 
10  days  from  the  announcement  of  this  opin- 
ICQ,  file  a  remittitur  of  that  part  of  thb  Judg- 
ment which  Includes  the  attorney  fee,  the 
rest  of  the  judgment  will  be  affirmed;  oth- 
erwise the  cause  will  be  reversed  and  re- 
manded. 

It  Is  so  ordered.    All  concur. 
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LINDX2N  V.  McGUNTOCK.    (No.  1208S.) 

(Kansaa  Olty  Court  of  App«a]a.    Ifiasouri. 

June  12^  1916.) 

1.  Apfbai.  and  Erbob  4=»927(5)— DEinjBBEB 

TO    EVIDKNOB— RBVIXW. 

In  reviewiag  the  sustaining  of  a  demurrer  to 
the  evidence,  plaintifTs  evidence  can  be  accepted 
as  true. 

[Bd.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3T48;  Dec.  Dig.  ®=>927(5).] 

2.  Husband  and  Wnw  «=»3S5— Alienation 
or  "Wite's  AFTEcnoNB  —  AonoNS  —  Evi- 
dence. 

In  a  suit  for  the  alienation  of  a  wife's  af- 
fections, evidence  held  sufficient  to  go  to  the 
jury. 

_p:d.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  706;   Dec.  Dig.  «=»335.] 

8.  Husband  and  Wm  «=>33&— Alienation 
OF  Affections— JuRT  Case. 
Where   a   stranger,   by   his   wrongful   acts, 
estranges  husband  and  wife,  proof  of  such  fact 
is  sufBcient  to  carry  the  case  to  the  jury. 

Wild.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {  706;   Dec.  Dig.  i8=>335.] 

4.  Husband  and  Wmg  9=>324— Alienatiom 
OF  Affections— Recovebt, 

To  recover  for  the  alienation  of  his  wife's 
affections,  it  is  not  necessary  for  plaintiff  to 
show  that  defendant's  acts  were  the  sole  cause. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent  Dig.  {  682;  Dec.  Dig.  <S=>324.] 

5.  Husband  and  Wnx  «=3324— Aliknatior 
OF  Affections— Right  of  Action. 

The  husband  has  a  right  of  action  for  par- 
tial alienation  of  his  wife's  affections. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
■Wife,  Cent  Dig.  t  692;  Dec.  Dig.  <8=»324.] 

6.  Husband  and  Wife  «=>324— Alienation 
or  AFFEcnoNB— Reconciliation. 

A  stranger  has  no  right  to  interfere  to  pre- 
vent a  reconciliation  between  spouses  or  prevent 
the  husband  from  regaining  his  wife's  affections. 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  TUg.  §  692;    Dec.  Dig.  i&=>324.] 

7.  Husband  and  Wife  ®=9321— Ausnation 
OF  Affections — Right  of  Action. 

It  is  not  necessary,  to  recover  for  aliena- 
tion of  a  wife's  affections,  that  her  debaodiment 
be  shown. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  692;    Dec.  Dig.  <3=»324.] 

8.  Husband  and  Wife  «=3333(1)— Aliena- 
tion OF  Affections— BuEDEN  of  Pboof. 

Where  a  stranger  is  the  cause  of  estrange- 
ment between  spouses,  he  has  the  burden,  in 
an  action  for  alienation  of  affections,  to  prove 
that  his  motives  were  proper,  and  that  what  he 
did  was  without  intent  to  cause  a  separation. 

[Ed.  Note.— For  other  cases,  see  Husband  and 

Wife,  Cent  Dig.  f  1124;   Dec.  Dig.  «=»333(1).] 

9.  Husband  and  Wife  «=»333(9)— Aliena- 
tion OF  Ajteotions— Sufficienot. 

Alienation  of  a  wife's  affections  may  be 
shown  by  circumstantial  evidence, 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  1124 ;   Dec.  Dig.  <S=333(9).] 

Appeal  from  Circuit  Court,  Jadcsoa  Coun- 
ty ;  Clarence  A.  Bumey,  Judge. 
"Not  to  be  officially  pubUshed." 
Action  by  John  F.  Idnden  against  T.  R. 
McCUntock.  From  a  Judgment  for  defend- 
ant, plalntUt  appeals.  Reversed  and  re- 
manded. 


Broaddns  *  Crow,  of  Kansas  City,  tat  ap- 
pellant Harry  E.  Ifongeaeoker,  at  Kansas 
City,  for  respondent. 

TRlMBIiB,  J.  Plaintiff  brongbt  CUs  anlt 
charging  tbaA  the  defendant,  while  living  In 
the  home  of  plalntlfF  and  bis  wife,  obtained 
such  an  influence  over  her.  as  to  control  her 
In  all  family  affairs ;  that  defendant  Influ- 
enced her  against  plaintiff,  pteivented  ber 
from  living  wltb^  blm  as  his  wite,  destroyed 
plaintiff's  home,  and  alienated  bis  wife's  af- 
fections. 

The  petition  does  not  charge  Oiat  d^end- 
ant  debauched  the  wife.    It  alleges  that: 

Plaintiff  "is  not  in  a  position  to  state  poritive- 
ly  the  relation  that  coddts  between  defendant 
and  hia  wife,  but  that  said  parties  are  now  liv- 
ing in  one  house,  and  that  this  plaintiff,  the 
husband,  is  excluded  therefrom  for  reasons  best 
known  to  defendant  and.  plaintiff's  wife." 

The  acts  charged  against  defendant.are  al- 
leged to  have  been  done  willfully  and  mali- 
ciously npon  his  part  At  the  close  of  plain- 
tiff's case,  a  demurrer  to  the  evidence  was 
sustained.  An  involuntary  nonsuit  was  there- 
upon taken  wltb  leave  to  move  to  set  the 
same  aside.  Said  motion  being  duly  filed 
and  overruled,  plaintiff  appealed. 
'  [1  ]  In  passing  upon  a  demurrer  to  the  evi- 
dence, the  court  must  accept  plaintifTs  evi- 
dence as  true  and  give  It  the  benefit  of  ev- 
ery inference  which  can  be  reasonably  drawn 
therefrom.  H(<lne  v.  St  Louis,  etc.,  R.  Oo., 
144  Mo.  App.  443,  129  S.  W.  421 ;  Alexander 
V.  Scott,  150  Mo.  App.  213,  129  S.  W.  991. 

[2]  In  order  to  properly  apply  these  well- 
established  rules  to  the  case  in  hand,  it  is 
first  necessary  to  clearly  understand  the  pre- 
cise nature  of  plaintiff's  cause  of  action,  what 
it  Is  he  charges,'  what  Is  sufficient  to  estab- 
lish a  prima  fade  case  under  the  charge; 
and  then  the  evidence  must  be  examined  to 
see  whether  it  presents  facts  from  which  a 
jury  might  reasonably  infer  that  plaintifTs 
charge  is  true. 

Plaintiff  and  his  wife  were  married  in 
1803  and  Uved  happily  together  untU  1912, 
when  the  troubles  hereinafter  stated  arose. 
For  a  number  of  years,  plaintiff  and  his  wife 
and  her  father  lived  together  in  the  same 
house.  The  plaintiff  and  his  father-in-law 
bought  a  lot,  and  the  home  .was  erected 
thereon  with  money  bofrowed  from  a  build- 
ing and  loan  association.  Plaintiff's  evidence 
is  to  the  effect  that  he  helped  pay  this  off. 
Some  time  in  1906  defendant's  wife  died.  He 
had  a  large  house,  and,  being  a  friend  of 
plaintiff's  wife's  family,  invited  plaintUT  to 
move  with  his  wife,  child,  and  Zatber-in- 
law  to  his  (defendant's)  home.  Plaintiff  did 
not  want  to  do  so,  saying  they  had  Jost  built 
and  furnished  a  new  home  of  their  own. 
Whereupon,  at  the  snggestion  of  plaintifTs 
wife,  the  defendant  moved  to  plaintiff's  home, 
and  all  of  tbem  lived  amicably  together  un- 
til the  death  of  the  plaintiff's  father-in-law 
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on  December  26,  1911.  Defendant  imM  93  a 
wedc  board. 

Abont  two  months  before  tbe  fafher-ln- 
lav's  death,  he,  belleTlng  he  was  going  to 
die,  wanted  to  transfer  his  Interest  in  the 
home  to  his  daughter.  The  defendant  attend- 
ed to  this  matter,  and,  on  his  advice,  the  fii- 
ther-in-Iaw  and  plaintiff  Joined-  in  a  deed  to 
tbe  defendant  and  immediately  he  made  a 
deed  to  plaintiff's  wife,  tlms  patting  the  en- 
tire title  to  the  home  In  the  wife. 

Plaintiff's  evidence  is  that  he  and  his  wife 
sot  along  well  together  until  after  her  fa- 
ther's death.  Be  further  testified  that  after 
the  death  of  his  wife's  father,  the  defendant 
"would  interfere  with  my  domestic  relations, 
by  telling  my  wife  that  everything  she  did 
was  all .  right,  and  would  tell  me  to  let  her 
alone  and  go  ahead  about  my  own  business." 

It  seems  that  the  wife  began  going  to  tango 
dances,  tango  teas,  and  card  parties,  some- 
thing she  did  not  do  before  her  father's 
death,  and  the  husband  objected.  In  these 
matters  the  defendant  sided  with  plaintiff's 
wife  and  daughter  telling  the  plaintiff  ihey 
were  doing  aU  right — ^to  let  them  alone.  The 
daughter  at  this  time  was  18  years  of  age, 
and  it  Is  quite  Ukely  the  wife  began  going  on 
her  account.  There  la  no  showing  that  the 
defendant  tnolE  them  to  these  places,  nor  Is  It 
to  be  inferred  that  either  the  wife  or  daugh- 
ter should  receive  an  imputation  upon  their 
moral  character  for  these  things.  However, 
the  daughter  appeared  at  both  public  and 
pifvate  dances,  giving  exhibitions  in  costume 
with  a  young  man  as  her  dancing  partner, 
and  having  her  ];dctar»  taken  with  him  in 
dancing  xwees. 

The  plaintiff  objected  to  his  nUt  going  to 
the  hotels  and  other  places  where  these  danc- 
es were  given,  and  to  his  daughter  appearing 
there  as  she  did.  But  the  defendant  would 
advise  the  wife  and  daughter,  In  plalntUTs 
presence,  to  continue  going ;  and  they  did  so. 
In  justice  to  the  mother  and  young  lady,  we 
say  again  that  there  seems  to  be  nothing  In 
the  way  of  a  stain  upon  their  moral  char- 
acter for  having  done  these  things.  But  they 
were  ot  such  a  natoie  as  that  a  father  might 
be  reasonably  apprehensive  about  and  have 
a  right  to  object  to,  especially  the  giving  of 
poblle  dancing  exhibitions  in  scanty  costume 
with  a  young  man  dancing  partner  and  hav- 
ing thehr  pictures  taken  in  the  poses  shown 
in  the  pictores  presented  in  the  record.  Nor 
do  we  say  that  the  defendant's  siding  with 
the  wife  and  daughter  and  against  the  hus- 
band, and  advising  them  to  pursue  their 
coarse  against  his  wishes,  would  6t  itself  con- 
stitute ground  for  a  suit  for  alienation  of 
the  wife's  affections.  But  it  is  mentioned  as 
a  drcamstanoe  to  be  taken  into  consideration 
in  viewing  the  entire  situation  to  determine 
whether  or  not  there  Is  room  for  a  legitimate 
inference  whldb  the  jury  might  draw  as  to 
whether  tbe  defendant  aided  in  the  turning 
vmj  ot  tbe  wifC^  love  from  beriioBband. 


Abont  three  months  after  tbe  father-in- 
law's  death,  the  wife  refused  to  occupy  tlK 
same  bed  with  ^Intlff,  but  slept  In  a  bed- 
room on  ttilrd  floor,  while  her  husband's  bed- 
room remained  on  the  second  floor.  The 
stairway  to  the  third  floor  led  almost  direct- 
ly from  the  door  of  defendant's  room  to  tbe 
wife's  room  on  third  floor.  As  the  wife  was 
not  living  with  plaintiff  In  a  wtfely  relation, 
naturally  the  suspicions  of  the  plaintiff  were 
aroused,  and  he  placed  cards  and  pieces  of 
paper  so  arranged  that  they  would  be  dis- 
turbed if  the  door  at  the  foot  of  the  stair- 
way were  op«ened  during  the  night.  Several 
times  these  papers  were  found  to  have  fallen, 
indicating  that  the  door  bad  been  opened  dur- 
ing the  night  But  the  plaintiff  frankly  ad< 
mlts  that  he  does  not  know  whether  there 
was  any  clandestine  meeting  or  any  immoral 
act  between  defendant  and  his  wife  or  not. 

On  one  occasion,  about  9  o'clock  at  night, 
the  usual  retiring  time  In  that  household, 
plaintiff's  wife  was  In  his  bedroom  and  he 
tried  to  induce  her  to  stay  with  him  in  the 
room,  locking  the  door  in  the  attempt  to  keep 
her  and  trying  to  Induce  her  to  live  with  him 
as  his  wife.  .  'While  he  was  thus  trying  to 
get  bis  wife  to  live  with  him  as  she  bud  be- 
fore, the  defendant  came  to  the  bedroom 
door  and  told  plaintiff  tf  he  did  not  open  the 
door  he  would  "shoot  it  up."  Whereupon 
plaintiff  opened  the  door  and  his  wife  left  the 
room,  and  the  men  went  to  bed  In  their  re- 
spective bedrooms. 

There  is  evidenoe  to  the  effect  tlrnt  plain- 
tiff protested  against  defendant's  Interference 
with  his  domestic  affairs ;  that  finally  plain- 
tiff requested  the  defendant  to  leave  bis  home 
and  that  the  defendant  refused  to  go  untld 
after  the  daughter  graduated;  that  on  an- 
other occasion  the  plaintiff  told  defendant  to 
leave,  and  he  did  so,  but  plalntHT's  wife  and 
daughter  went  also.  In  a  few  days  they  re- 
turned, took  possession  of  the  house,  chang- 
ed the  locks  on  the  doors,  and  when  plaintiff 
returned  to  the  house  he  was  not  allowed  to 
enter.  Shortly  thereafter  plaintiff,  In  eom- 
pany  with  a  friend,  visited  the  home  about 
10  o'clock  at  night  and  knocked  at  the  front 
door.  The  defendant  came  to  the  door  in  his 
nlghtclothes  and^  upon  learning  who  It  was, 
threatened  to  shoot  plaintiff,  If  he  did  nqt 
leave  at  once.  Whereupon  they  left  and  the 
defendant  called  tbe  police  and  had  plaintlif 
arrested.  From  that  time  on,  the  defendant 
has  lived  In  the  home  and  Was  living  there 
at  the  time  of  the  trial. 

Now,  it  may  be  that  plaintiff  himself  was 
the  cause  of  the  loss  of  his  wife's  affection, 
but  tbe  evidence  does  not  concloslvely  shov 
that  bis  conduct  was  tbe  sole  catise  thereof. 
It  does  apptoi  that  plaintiff  drank,  but,  tf 
he  drank  to  excess,  such  as  to  dlsropt  the 
family,  the  evidence  is  that  be  did  not  be^ 
to  drink  to  excess  until  after  trouble  had 
arisen  between  him  and  his  wife;  and  yn 
must  take  the  record  as  we  find  it  and  accept 
tt  i^  Its  face  value.    According  to  tfaat-erVr 
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dence,  defendant  Indulged  in  no  conduct  to- 
ward his  wife  which  would  cause  her  to 
cease  her  affections  for  him^ 

[3-7]  In  this  case,  the  defendant  Is  not  a 
father  nor  a  near  relative,  though  he  does 
seem  to  be  an  old  friend  of  the  wife's  family. 
He  occupies,  therefore,  the  position  of  a 
stranger,  and  if  the  evidence  is  sufficient  to 
Justify  the  Jury  in  inferring  that  his  wrong- 
ful acta  were  the  principal  or  controlling 
factors  which  caused  the  estrangement  be- 
tween the  husband  and  wife,  then  the  show- 
ing was  sufficient  to  make  a  case  for  the  jury. 
3  Elliott  on  Ev.  §  1643.  It  Is  not  necessary 
to  show  that  defendant's  acts  were  the  sole 
and  only  cause  of  the  loss  of  the  wife's  affec- 
tion. Hath  V.  Rath,  2  Neb.  (Unot)  600,  89 
N.  W.  612;  Prettyman  v.  Williamson,  1  Pen- 
newlll  (DeL)  224,  39  Atl.  731 ;  Rice  v.  Bice, 
104  Mich.  371,  62  N.  W.  833;  Bathke  v.  Kras- 
sin.  78  Minn.  272,  80  N.  W.  950.  The  husband 
has  a  right  of  action  even  for  the  partial 
alienation  of  his  wife's  affections.  16  Am.  dc 
Eng.  E)ncy.  of  Law  (2d  Ed.)  862.  And  a 
stranger  has  no  right  to  interfere  to  prevent 
a  reconciliation  or  to  cut  off  all  chance  of 
the  husband  regaining  his  wife's  affections. 
E^tlnl  v.  CasUni,  66  Vt.  273,  29  AtL  252,  44 
Am,  St  Rep.  843 ;  Prettyman  v.  Wlllinmson, 
1  PennewUl  (Del.)  224,  39  Atl.  731.  It  is  not 
necessary,  in  order  to  maintain  the  action, 
that  debauchment  of  the  wife  be  shown.  15 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  863. 

"The' wife  may  have  a  just  cause  for  separa- 
tion, *  *  *  but  she  may  elect  to  abide  by 
ber  situation,  and  remain  with  her  husband 
nevertheless.  If  she  chooses  to  do  so,  no  stran- 
ger has  the  right  to  intermeddle  with  the  do- 
mestic and  marital  relations  of  husband  and 
wife,  and  if  he  voluntarily  does  so  he  is  ame- 
nable for  the  consequences."  Modisett  v.  Mc- 
Pike,  74  Mo.  636,  loc.  cit  646. 

[8, 8]  Unquestionably  the  evidence  does 
tend  to  show  that  the  defendant  intermed- 
dled with  plaintiff's  domestic  affairs.  It 
may  be  that  defendant  acted  honestly  and 
in  good  faith  and  from  proper  motives.  But, 
so  far  as  plaintiff's  evidence  is  concerned, 
there  is  no  showing  that  it  was  necessary 
for  him  to  interfere  to  protect  the  wife  from 
ill  treatment,  nor  is  hla  interference,  in  the 
.light  of  the  evidence  as  it  now  stands,  oon>- 
patible  vrith  an  honest  motive  and  a  sincere 
desire  to  tserve  the  welfare  of  both  parties. 
Tasker  v.  Stanley,  153  Mass.  148,  26  N.  B. 
417,  10  L.  B.  A.  468.  If  the  evidence  is  such 
that  the  Jury  might  reasonably  infer  that 
the  defendant's  advice  and  interference  was 
one  of  the  effective  causes  of  the  estrange- 
ment, then  it  is  for  the  defendant,  who  is  a 
stranger,  to  show  that  hla  motives  were 
proper,  and  that  what  he  did  was  vrlthout 
Intention  to  cause  a  separation.  Hlgham  y. 
Vanosdol,  101  Ind.  160,  loc.  clt.  166;  Johnson 
v.  Allen,  100  N.  C.  131,  loc.  cit.  140,  6  S.  E. 
666;  Tasker  v.  Stanley,  158  Mass.  148,  26 
N.  E.  417, 10  L.  B.  A.  468.  Plaintiff  Is  not  re- 
quired to  prove,  by  direct  and  positive  tes- 
timony, that  the  defendant's  advice  9nd  in- 


terference .  was  the  effective  cause  of  Iiis 
wife's  estrangement ;  that  may  be  proved  by 
the  circumstances,  and  it,  as  well  as  the  mo- 
tives of  defendant's  advice  and  Interference, 
are  questions  for  the  jury  to  determiue. 
Modlsett  V.  McPike,  74  Mo.  636,  loc.  clt.  640; 
Westlake  v.  Weetlake,  34  Ohio  St  621,  loc 
cit  635,  32  Am.  Bep.  397;  8  EUlott  on  Ev.  | 
1644. 

We  think  that  the  situation  presented  by 
plaintiff's  evidence  was  one  calling  for  the 
decision  of  a  Jury,  and  that  it  was  error  to 
sustain  the  demurrer. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded.    All  concur. 


UNDEBWOOD  v.  WEST  et  aL     (No.  1499.) 

(Springfield  Court  of  Appeals.    MigsourL    June 
17,  1918.) 

1.  BAILB0ADa«=3312(3)— OfBBATION— DUTTTO 

Wabi*— Negliqencb. 
Where  the  locomotive  bell  was  not  rung  for 
100  feet  preceding  crossing,  the  fireman  having 
stopped  rintring  to  consult  his  time  card,  the 
railroad's  negligence  per  se  was  established  as  to 
one  injured  at  the  crossing. 

lEd.   Note.— For  other  cases,   see   Bailroads. 
Cent  Dig.  i  990;   Dec.  Dig.  <S=>312(3).) 

2.  Railboaob  ®=3338(2)  —  Operation  —  Injtj- 
aies  to  tsavelebs— oontmbuxoby  negli- 
GENCE. 

Where  plaintiff,  driving  his  team  about  5 
miles  per  hour,  could  have  observed  a  train  ap- 
proaching at  right  angles  to  his  coarse,  at  12 
miles  per  hour  and  about  90  feet  away,  30  feet 
before  he  reached  the  track,"  and  looked  in  the 
opposite  direction  but  not  toward  the  train,  he 
was  guilty  of  contributory  negligence  as  a  matter 
of  law. 

[Ed.  Note.— -Fw  other  cases,  see  Bailroads. 
Cent  Dig.  §  1081;  Dec;  Dig.  ©=>333(2).] 

8.  Evidence  <e=»574  —  Opiwiok  BTinsNCK  — 
Weiqiit  and  Sufwoienct. 
Evidence  based  on  estimates  and  opinions 

must  yield  to  physical  facts. 

[Rd.   Note.— $"or  other   cases,   see   Evidence. 
Cent  Dig.  |  2400;  Dec  Dig.  «=9e74.] 

4.  Bailboads  <g=>327(l)  —  Opebation  —  Iwjtt- 
ries  to  Pebsons— Duty  to  Watch. 
The  duty  of  one  approaching  a  railroad 
track,  which  is  of  itself  a  warning  of  danger,  to 
look  and  listen,  is  absolute,  and  failure  to  per- 
form it,  when  it  would  have  been  effective,  is 
negligence  as  a  matter  of  law,  and  cannot  be 
excused  by  forgetfulness  or  mental  ahsorption. 

[Ed.  Note. — For  other  cases,  see   Kailronds, 
Cent  Dig.  §§  1043,  1045;  Dec.  Dif(.  <&s»327(l).] 

6.  Bailboads  ^=>327(5)  —  Opebatioh  —  Injxt- 

BIES  TO  PEBSONB— DUTT  TO  WATOH. 

The  duty  of  a  traveler  about  to  cross  a  rail- 
road is  to  look  both  ways  for  coming  trains,  and 
tlie  fact  that  lie  looked  one  way,  though  he 
thought  that  was  the  most  likely  source  of  dan- 
ger, when  to  look  both  ways  takes  but  an  in- 
stant does  not  absolve  him  from  beinjt  negligent. 

[Ed.  Note.— For  other   cases,   see    Railroads, 
Cent  Dig.  {  1048;    Dec  Dig.  <8=>S27(5).] 


6.  BaH/Boads  €=»335(1)  —  Injubies  to  Per- 
sons—Comparative Neouob.vcb. 
Althoogh  defendant  railroad  Was  negligent 
in  operating  its  train,  plaintiff  cannot  recover  " 
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it  was  guQty  of  conUibtitoEy  libgllgence,  tbotudi 
ft  waa  comnaratively  slight. 

[Kd.  Note.— For  other  coses,  see  Bailroads, 
Cent  Dig.  %  10S4;  Dec  Dig.  «=335(1).] 

fiobertson. .  P.  Jn  dissenttng. 

Appeal  from  Glrcalt  Cknirt,  DnnUln  Conn- 
ty;  W.  S.  C.  WalSer,  Jndga. 

Action  by  Cecil  Underwood  against  Thom- 
as H.  West  and  others,  receivers  of  the 
St  Louis  &  San  Franclso  Railroad.  Judg- 
ffiCDt  for  plaintiff,  and  defendants  appeal. 
Reversed. 

W.  F.  Evans,  of  St.  Loois,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Gir- 
ardeau, for  appellants.  Bradley  &  McKay, 
of  Kennett,  for  respondent 

STURGIS,  J.  Plaintiff  recovered  $2,000 
for  personal  injuries  received  by  being  struck 
by  defendants'  locomotive  at  a  grade  street 
erossing  In  the  town  of  Campbell.  The  rail- 
road crosses  the  street  in  question  at  right 
angles,  and  plaintiff,  with  a  companion, 
pUdntlfl  doing  the  driving,  was,  when  in- 
Jnred,  traveling  west  in  a  two-horse  buggy. 
The  negligence  on  which  the  case  went  to  the 
Jury  is  that  the  train  in  question  was  running 
at  a  speed  in  excess  of  that  allowed  by  city 
ordinance,  five  miles  per  hour,  and  that  no 
signals  by  bell  or  whistle  were  being  given 
as  the  train  approached  the  crossing. 

[1]  There  la  but  one  issue  here,  that  of 
plaintiff's  contributory  negligence  duly  plead- 
ed in  the  answer;  for,  while  the  evidence  Is 
connictlng  as  to  the  speed  of  the  train,  the 
Jury  has  settled  that  question,  and  defend- 
ants' trainmen  concede  that,  while  the 
vhistle  was  sounded  some  distance  back  and 
the  bell  was  rung  for  a  time  thereafter,  it 
was  not  being  rung  during  the  time  the  train 
passed  over  the  last  100  feet,  or  thereabouts, 
before  reaching  the  crossing.  The  fireman 
who  was  ringing  the  bell  says  that  he  stopped 
doing  80  In  order  to  consult  his  time  card, 
niese  fttcts  established  the  defendants'  neg- 
ligence per  se,  and  the  facts  as  to  tlie  speed 
of  the  train  and  the  failure  to  give  warning 
signals  are  Important  only  as  they  bear  on 
the  question  of  plaintiff's  contributory  negli- 
gence. The  contributory  negligence  asserted 
is  that  plaintiff  could,  If  he  had  locked,  have 
seen  the  approaching  train,  and  that  he  heed- 
lessly drove  on  the  track  immediately  in 
front  of  it. 

12J  Tbe^raln  was  coming  from  the  north 
and  plaintiff  approached  the  crossing  on  one 
of  the  principal  streets  of  the  town  from  the 
east  on  the  evening  of  a  hot  June  day ;  the 
plaintiff  and  his  team  being  .tired  from  a 
long  day's  dztv*  to  some  country  towns  with 
plaintiff's  companion,  a  traveling  man,  who 
lamped  out  of  the  bnggy  Just  in  time  to  es- 
cape Inlnry.  Stating  the  fatits  most  favora- 
bly to  plaintiff,  his  view  of  the  track  and  any 
train  coming  from  the  north  was  obstructed 
and  procticaUy  cot  off  for  some  distance 
wlUle  passliig  a  store  buUdlng  frMttlng  east, 


its  aide  flush  with  the  street  on  which 
plaintiff  was  driving,  and  the  rear  &}A  ex- 
tending to  a  point  within  41  feet  from  the 
track.  Whether  plaintiff  had  a  clear  view  of 
the  track  northward  fOr  the  next  10  or  12 
feet  after  passing  the  rear  end  of  this  store 
bnllding  is  perhaps  in  doubt,  as  there  was  a 
shed  of  that  width  with  wooden  framework 
and  covered  with  woven  wire,  attached  to 
the  west  end'  of  the  store  building.  Plaintiff 
testified  that  the  wire  shed  wos  partially 
tilled  with  something  which  prevented  his 
seeing  through  it,  though  he  does  not  say 
he  tried  to  do  so;  but  other  witnesses,  In- 
cluding the  iproprietor  of  the  store  and  shed, 
deny  tills  and  say  that  the  open  shed  con- 
stituted no  obstruction.  Resolving  this  In 
plaintiff's  favor  there  would  yet  be  80  feet 
between  the  shed  or  wareroom  and  the  track. 
It  Is  conceded  that,  for  this  distance  after 
passing  this  building  and  shed,  plaintiff  had 
a  clear  view  of  the  track  for  at  least  200 
or  SOO  feet  north  of  the  crossing,  unless  it  be 
that  his  vision  was  further  obstructed  by  a 
coal  shed  on  defendants'  right  of  way  be- 
tween the  wire  shed  or  wareroom  Joined 
to  the  .store  building  and  the'  railroad  track. 
This  coal  shed  was  back  north  from  the  side 
of  the  street,  the  exact  distance  not  being 
shown,  but  it  was  40  or  50  feet  from  where 
plaintiff  was  driving  In  the  street  Nor  is 
its  exact  size  shown,  but  the  front  was  some 
12  to  14  feet.  There  was  a  driveway  of  8 
or  9  feet  between  the  wire-covered  shed  and 
the  coal  shed,  which  was  wholly  unobstruct- 
ed, and  a  like  distance  or  a  little  more,  un- 
obstructed, between  the  coal  shed  and  the 
track.  The  Important  thing  In  determining 
as  to  this  coal  shed  being  an  obstruction  Is 
Its  height.  Plaintiff's  witnesses  say  the  coal 
shed  was  8  or  9  feet  high  and  would  ob- 
struct a  view  of  the  track,  which  we  may  con- 
cede, but  did  it  obstruct  the  vision  in  such  a 
way  as  to  prevent  a  person  riding  in  a  buggy 
from  seeing  a  coming  train?  Plaintiff's  prin- 
cipal ^vitness,  Kennedy,  said:  "The  coal 
house  is  8  or  9  feet  high,  and  think  a  person 
sitting  In  a  buggy  could  see  over  It"  Hie 
undisputed  evidence  Is  that  the  track  was  on 
an  embankment  2^  feet  above  the  grt^de  as 
it  passed  the  coal  shed  and  crossing,  the 
street  being  somewhat,  upgrade  tof  10  or  12 
feet  before  reaching  the  track.  A  number 
of  disinterested  witnesses  familiar  with  the 
surroundings  said  the  coal  shed  was  about 
6  feet  high  next  to  the  track  and  6  feet  on 
the  east  side  with  a  shed  roof;  but,  grant 
that  it  was  8  or  9  feet  high,  yet  Is  it  not  cer- 
tain tliat  with  the  well-known  height  and 
size  of  a  locomotive  and  two  cars  attached, 
running  on  a  track  2^  f«et  above  gtuAa,  that 
this  coal  shed  would  not  prermt  plaintlfl, 
looking  at  an  angle.  If  he  looked  at  all,  from 
seeing  the  train? 

The  evidence  of  plaintiff  is  that  the  train 
was  running  10  or  possibly 
boor.    The  plaintiff  was 
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trot,  did  not  dwcfe  up  tor  tbe  crossing,  and 
was  certainly  driving  one-tblrd  to  one-half 
as  fast  as  the  train.  Tbe  engine  strnc^  tbe 
buggy  about  ooiter,  the  horses  being  over 
the  track,  so  that,  while  plalotlfl  was  coyer- 
ing  the  30  feet  between  the  shed  attadied  to 
the  store  building  and  the  track,  the  train 
oorered  not  more  .than  60  to  90  feet.  There- 
fore, when  plalntur  emerged  from  behind 
the  store  and  attached  shed,  the  train  was 
not  over  90  feet  away  and  the  coal  shed  near 
halfway  between  them.  Three  photographs 
are  In  evidence  taken  shortly  after  the  ac- 
cident, the  correctness  of  which  are  not  ques- 
tioned, showing  a  horse  and  buggy  with  a 
man  In  It,  the  one  Just  as  tbe  man  emerges 
from  behind  the  store  building  and  attached 
shed,  and  the  others  at  Intervals  of  about 
10  feet  further  toward  the  track;  and  in 
each  an  engine  and  cars  appear  beyond  and 
considerably  higher  than  the  cool  shed,  and 
the  view  of  same  not  materially  obstructed. 
These  photographs  and  the  evidence  showing 
the  physical  facts  demonstrate  beyond  con- 
trorersy  that  the  coal  shed  did  not  constitute 
such  an  obstruction  as  prevented  the  plaln- 
ti£F  tn  his  buggy  from  seeing  the  approaching 
train;  and  that  plaintiff  could,  bad  he  look- 
ed at  any  time  after  he  .passed  the  store 
buUdlng  and  shed,  have  seen  tliis  approach- 
ing train.  So  heedlessly  did  plaintiff  drive 
oo  this  track  that,  though  the  coming  train 
attracted  the  attention  of  a  number  of  people 
nearby,  and  one  man  across  tbe  track  ahead 
ot  pladntlff  and  in  apparent  plain  view 
waived  and  hallowed  to  him  to  stop,  he 
failed  to  see  or  hear  this  additional  warning, 
[t]  Any  evidence,  especially  when  based  on 
estimates  and  opinions,  must  yield  to  the 
physical  facts.  Hayden  v.  BaUroad,  124 
Mo.  566,  573,  28  S.  W.  74;  Payne  v.  Bail- 
road,  136  Mo.  562,  38  S.  W.  808;  Zalotuchin 
V.  Metropolitan  Street  Railway  Co.,  127  Mo. 
App.  577,  106  S.  W.  648;  Wray  v.  Electric 
Light  &  Water  Power  Co.,  68  Mo.  App.  380. 
In  Baker  v.  Ballway,  122  Mo.  533,  589,  26 
S.  W.  20,  39,  the  Supreme  Court  said : 

"This  matter  of  denying  probative  force,  even 
to  direct  and  affirmative  testimony,  when  such 
testimony  is  plainly  at  war  with  the  physical 
ffuaa  and  aurroundings,  has  passed  into  prece- 
dent" 

TbB  crarts  have  repeatedly  held  that 
where  the  physical  facts  are  such  that  one 
eoold  not  have  looked,  at  a  given  point  con- 
stituting safety,  without  seeing  an  approach- 
big  train,  his  saying  that  he  did  so  but  saw 
none  is  taken  for  naught  and  his  contribu- 
tory negligence  declared  as  a  matter  of  law. 
Dfkss  v.  Railroad,  238  Mo.  38, 141  S.  W.  861 ; 
Huggaxt  V.  Railway,  134  Mo.  673,  36  S.  W. 
280 ;  Payne  v.  Railroad,  supra.  In  this  case, 
however,  plaintiff  does  not  daim  that  he 
even  tried  to  look  for  a  train  to  the  north 
till  his  hoiaea  were  going  upon  the  track 
and  then  the  train  was  right  on  him — ^too 
late  to  stop.  He  says  he  looked  to  the  south 
towavA^'tiw  depot,  thlnklaga  train  was  wtre 


llkdy  to  conie  from  tluft  direction,  and  that 
he  did  not  look  north  till  his  team  was  right 
on  the  track  and  the  train  right  at  him. 
His  only  excuse  is  that,  even  if  he  had  look- 
ed, he  could  not  have  seen  sooner,  or  at 
least  In  time  to  have  averted  the  ooUlBlon. 
The  plaintiff  testlfled: 

"I  didn't  pay  any  attention  as  I  was  oomins 
down  here  as  to  whether  there  was  any  trains  on 
the  track  or  not;  I  didn't  hear  or  see  any.  I 
was  watching  the  crossing  just  like  anybody 
would  Koing  to  go  across,  didn't  see  any  train 
until  just  before  I  was  struck,  and  then  I  saw 
It  coming  right  down  the  track." 

And  again: 

"I  just  looked  down  toward  the  depot  and 
saw  nothing  there  and  then  looked  np  and  saw 
the  train  right  at  me.  When  I. looked  north  I 
was  right  at  the  track,  wasn't  plumb  on  the 
track,  the  horses  might  hava  been  going  upon  the 
track." 

[4]  The  case  narrows  Iteelf  to  this  one 
proposition:  Was  plaintiff  guilty  of  con- 
tributory negligence  as  a  matter  of  law  in 
not  looking  to  the  north  as  well  as  the  south 
within  this  space  of  30  feet,  when  to  look 
would  have  been  to  discover  the  train? 
Plaintiff  was  perfectly  familiar  vrith  this 
crossing  and  the  surroundings,  having  passed 
there  many  times.  We  have  assumed  as 
most  favorable  to  him  that  plaintiff  ap- 
proached the  crossing,  as  he  says  he  did,  at 
a  moderate  rate  of  speed,  3%  to  5  miles  per 
hour,  though  the '  evidence  shows'  his  team 
was  trotting  and  he  did  not  check  the  speed 
for  the  crossing.  If  he  was  going  faster  and 
knovrlng  that  his  sight  and  hearing  were  ob- 
structed by  this  building  until  so  near  the 
track,  he  would  be  guilty  of  contributory 
negligence  in  that  respect  Had  he  been 
alert  and  looking  for  a  train,  he  could  have 
stopped  his  team  almost  instantly.  He  was 
not  In  a  dangeirous  situation,  and  his  team 
hardly  became  frightened  when  the-  buggy 
was  torn  loose  from  them  by  the  train. 

The  law  applicable  to  cases  of  this  char- 
acter Is  80  well  known  and  has  been  stated 
and  restated  so  often  that  there  Is  no  diffi- 
culty in  that  respect.  The  only  difficulty  Is 
in  applying  the  law  to  the  facts  of  the  par- 
ticular case.  We  merely  repeat  when  we  Ba,y 
that  a  railroad  is  in  and  of  Itself  a  warning 
of  danger  to  one  about  to  cross  It.  Such 
person  must  take  note  of  the  danger  and  act 
with  care  to  discover  approaching  trains. 
It  is  his  duty  to  be  alert  and  to  actively  use 
his  eyes  and  hearing  to  ascertain  whether 
trains  are  approaching  or  not  Forgetfol- 
ness,  thoughtlessness,  mental  absorption,  or 
reliance  on  signals  being  given  will  not  ex- 
cuse the  duty  of  looking  and  listening  before 
venturing  on  the  trade  The  duty  of  looking 
and  listening  Is  absolute,  and  a  failure  to 
do  so  when  same  would  be  effective  Is  neg- 
ligence as  a  matter  of  law.  'Sangulnette  v. 
RaUroad,  196  Mo.  466,  489,  OS  K.  W.  386; 
Farrls  v.  Railroad,  167  Mo.  App.  892,  388, 151 
S.  W.  979 ;  Barrett  v.  Delano,  187  Mo.  App. 
501,  608,  174  S.  W.  ISli  Hayden  v.  Railroad, 
124  Ma  .66(S.,28  &  W.  ^4i.  aOuaUt  r,  tMl 
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road,  191  Mo;  218,  228,  00  8.  W.  199,  8  h. 
R.  A.  (N.  S.)  196;  Harsbaw  v^  Baltroad,  173 
Mo.  App.  4fi&,  159  S.  W.  1;  Jackson  t.  BaU- 
nad,  171  Mo.  App.  430,  440,  166  S.  W.  1005; 
WtOker  ▼.  Wabadi  Ballroad,  198  Mo.  453,  02 
&  W.  83.  Wbat  la  said  by  the  court  In  the 
Farrls  Case,  supra,  is  applicable  here. 

"Tbia  daty  to  look  and  listen,  before  attempt- 
ing to  cross  the  track,  includes  the  obligation  to 
se«  and  hear  a  train ;  and.  where  the  undisputed 
evidence  shows  that  the  deceased,  by  looking,  had 
an  opportunity  to  see  the  approaching:  train  be- 
fore the  time  of  the  accident,  and  that  his  oppor- 
tunity was  such  that  he  could  not  hare  failed 
to  have  seen  or  heard  the  train  in  time  to  avoid 
the  injury,  if  he  had  used  ordinary  care  in  look- 
ing, then  under  the  law  he- will  be  deemed  to 
bave  seen  and  heard  the  train,  althcufch  there 
was  no  testimony  that  he  did  see  it.  Under  such 
circnmstances,  the  traveler  is  deemed  to  have 
wen  what  was  plainly  to  be  seen.  This  doctrine 
is  applied  in  cases  where  it  was  dayliKht  and  the 
encine  or  train  in  plain  view,  and  could  nnoues- 
tionably  have  been  seen  if  the  traveler  had  look- 
ed in  the  direction  from  whence  it  came.  *  *  * 
Granting  that  on  account  of  the  obstructions  the 
deceased  could  not  have  seen  the  approachlne 
train  from  the  time  be  left  the  saloon  until  be 
had  reached  the  northeast  comer  of  the  box  car, 
it  does  not  help  the  plaintiff's  ease.  On  the 
contrary,  the  very  fact  that  the  view  was  ob- 
structed until  he  reached  this  point  made  it  all 
the  more  necessary  for  bim,  when  be  had  reach- 
ed that  point,  to  look  for  the  approachins  train 
before  attempting  to  pass  over  the  track." 

This  case  bolds  that  a  pedestrian  was  neg- 
ligent as  a  matter  of  law  when  he  had  a 
clear  space  of  6  feet  to  look  after  passing 
an  obstructioiL  So  short  a  space  as  that 
might  not  be  applicable  to  one  driving  a 
team,  but  here  the  clear  space,  was  30  feet 
See  Jackson  ▼.  Bailroad,  171  Mo.  App.  430, 
451, 156  S.  W.  1005.  This  is  quite  a  different 
case  than  that  of  Woodward  t.  Railroad,  152 
Mo.  App.  468,  133  S.  W.  677,  in  which  the 
court  held  that,  where  plaintill  looked  once 
after  passing  an  obstrnction  at  35  feet  in 
the  direction  that  the  train  came  from  and 
saw  that  the  track  was  clear  for  a  distance 
of  400  feet,  then  plaintiff  could  not  be  held 
guilty  of  negligence  as  a  matter  of  law  for 
Qot  looking  a  second  time  nearer  the  rail- 
road where  she  could  see  further,  her  atten- 
tion being  distracted  by  an  engine  In  the 
other  direction.  That  was  the  strongest 
case  we  could  find  in  plaintifTs  favor  in  de- 
ciding the  Jackson  Cas«,  171  Mo.  App.  430, 
156  S.  W.  1005,  and  on  that  case  principally 
we  affirmed  the  Jackson  Case  by  a  divided 
court  The  facts  of  this  case  also  differ  ma- 
terially from  those  In  Barrett  v.  Delano,  su- 
pra, on  which  plaintiff  relies;  for  in  that 
case  the  train  was  running  at  a  much  higher 
rate  of  speed  and  is  described  as — 
"mniung  down  grade,  with  minimum  noise,  he- 
Und  the  barrier  of  the  embankment  which 
screened  it  from  plaintiff's  view  and  ohstracted 
the  tianamission  of  its  sounds." 

As  to  the  eridence,  the  court  said: 

"The  testimony  of  this  witness  corroborates 
tltat  of  plaintiff  and  tends  to  show  that  he  could 
not  have  seen  the  train  until  the  heads  of  his 
team  bad  entered,  or  were  just  on  the  point  of 
enterinx.  the  zone  of  danger." 


,  Here  the  plaintiff  could  have  seen  the 
train  by  looking  north  when  bis  horses' 
heads  were  some  20  feet  from  the  track  and 
the  train  was  running  at  a  low  rate  of  speed. 

[E]  The  dnty  of  a  traveler  about  to  cross 
a  rfdlroad  Is  to  look  both  ways  for  coming 
trains;  and  the  fact  that  he  looked  one  way, 
though  he  thought  that  was  the  most  like- 
ly source  of  danger,  when  to  look  both  ways 
takes  but  an  instant,  does  not  absolve  him 
from  being  negligent  Porter  v.  Railway, 
199  Mo.  82,  96,  97  S.  W.  880 ;  Kelsay  v.  Rail- 
way, 129  Mo.  362,  872,  30  S.  W.  389 ;  Sims  v. 
RaUway,  116  Mo.  App.  B72,  92  S.  W.  909. 

[•]  In  such  cases  it  Is  obvious  that  the 
fact  that  defendant  was  negligent  In  either 
or  both  the  specified  grounds  of  exceeding 
the  ordinance  speed  limit  and  of  failing  to 
give  the  statutory  signals  on  approaching  a 
public  crossing  does  not  help  plaintiff's  case; 
for  that  Is  merely  proving  that  both  were 
negligent,  and  In  such  case  plaintiff  can- 
not recover.  Hayden  v.  Railroad,  124  Mo. 
566,  673,  28  S.  W.  74;  Keele  v.  Railroad, 
258  Mo.  62,  77,  167  S.  W.  433;  Jackson  v. 
Railroad,  171  Mo:-  App.  430,  449,  166  S.  W. 
1005.  The  law  In  this  state  is  that  if  plain- 
tifTs negligence,  though  comparatively  slight, 
contributes  to  the  accident  causing  his  in- 
Jury,  he  cannot  recover,  thongh  defendant's 
negligence  Is  inexcusable.  Until  the  Legisla- 
ture adopts  the  rule  of  comparative  negli- 
gence, we  are  compelled  to  follow  the  law 
in  this  respect. 

The  result  is  that  the  case  is  reversed. 


PARRINGTON,    J., 
SON,  P.  J.,  dissents. 


concurs.      ROBEBT- 


TATIX>B  et  aL  ▼.  LUSK 


et  aL     (No.  1722.) 
Missouri.    Jane 


(Springneld  Court  of  Appeals. 
17,  1916.) 

1.  RAiutoADS  «=»484<l)—FntES  — Actions  — 

BVIDBNCE. 

In  an  action  against  a  railroad  company  for 
firing  a  sawmill,  evidence  held  sufficient  to  carry 
the  case  to  the  jury. 

[Ed.  Note.— For  other  rases,   see  Railroads, 
Cent  Dig.  {§  1740,  1746;  Dec.  Dig.  «s>484a).l 

2.  Railboaos  ®?>482(l)  —  FiBE8  — Actions- 

EVIDBNCK. 

That  a  raOroad  company  fired  premises  ad- 
jacent to  its  tracks  may  be  established  by  cir- 
cumstantial evidence. 

[Ed.  Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  t  1730;   Dec.  Dig.  <g=>482(l).] 

8.  Railboaos  9=»486(4)t-Fibks— AonoNft— In- 

SXBUCTIONS. 

In  an  action  for  the  destruction  by  fire  of 
premises  adjacent  to  a  railroad  right  of  way, 
an  instracti<Hi  given  on  behalf  of  the  plaintiffs, 
authorizing  verdict  in  their  favor  if  the  jury 
believed  that  it  was  more  likely  that  their  prop- 
erty was  set  on  fire  by  an  engine  being  operated 
on  defendants'  track  than  from  any  other  cause, 
was  erroneous,  not  requiring  the  inry  to  find 
that  the  premises  were  so  fired,  even  though  such 
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an  Instrnction  as  a  csntionary  instruction  upon 
behalf  of  the  defendants  may  have  been  proper. 
[Ed.   Note. — For  other  cases,   see   Sailroads, 
Cent.  Dig.  §  17B1;    Dec  Dig.  «=485(4).] 

Robertson,  P.  J.,  dissenting  in  part. 

Appeal  from  Circuit  Court,  New  Madrid 
County;    Sterling  H.  McCarty,  Judge. 

Action  by  G.  R,  Taylor  and  others  against 
James  W.  Lusk  and  others.  From  a  judg- 
ment for  plainticrs,  defendants  appeal.  Re- 
versed and  remanded. 

W.  F.  Brans,  of  St.  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellants.  Perkins  &  Baynes,  of 
liUbourn,  for  respondents. 

STURGIS,  3.    We  aU  agree  that  this  case 
should  be  reversed  and  remanded,  but  for 
somewhat  different  reasons.    The  case  was 
first  assigned  to  ROBERTSUN,  P.  J.,  and  the 
following  statement  of  facts  prepared  by  blm, 
with  some  slight  modifications,  wUl  be  adopt- 
ed: PlaintiCTs'  sawmill,  near  defendants'  rail- 
road, was  destroyed  by  fire.    They  sued  de- 
fendants   and    obtained    a   Judgment,    from 
which  defendants  have  appealed.    The  trial 
was  to  a  Jury,  and  the  defendants  submit 
here  that  the  verdict  should  have  been  di- 
rected  for   them,   and    that   an   instruction 
gjyea  In  behalf  of  plaintiffs  which  author- 
ized a  verdict  In  their  favor  if  the  jury  be- 
lieved "from  all  the  evidence  in  the  case  that 
it  was  more  likely  that  plaintiffs'  mill  wad 
set  on  fire  by  an  engine  being  oi>erated  on 
defendants'  track  than  from  any  other  cause" 
was  erroneous.    The  plaintiffs'  mill  was  situ- 
ated on  the  west  side  of  defendants'  railroad, 
parallel  therewith,  and  about  90  feet  from 
the  center  of  the  tr&cHs..    At  that  point  the 
railroad  runs  nearly  southwest  and  north- 
cast  and  curves  to  the  east.    On  the  night  of 
April  24,  1915,  at  about  11  o'clock,  a  freight 
train  passed  on  defendants'  railroad  going 
north,  and  about  half  an  hour  later  the  south 
end  of  the  mill  was  discovered  in  fiames. 
The  mill  was  a  frame  building,  two  storiei^ 
high,  and   with   an   old   plank   roof  which 
was  partly  open   (40  feet  downstairs,  and 
10  or  12  feet  upstairs  on  the  south  end)  on 
the  side  toward  the  railroad.    On  the  night  of 
the  fire,  and  for  some  days  prior  thereto, 
there  was  a  high  wind  blowing  from  the 
direction  of  the  railroad  toward  the  mill  and 
the  weather  was  dry.    There  was  testimony 
that  the  track  was  about  level  at  the  place 
where  the  defendants'  railroad  passed  the 
mill,  and  the  train   "slowed   up  and  then 
speeded  up."     One  witness  who  resided  a 
short  distance  north  of  the  mill,  less  than 
1,000  feet,  testified  that  she  observed  the 
train  when  It  passed  her,  but  did  not  notice 
it  throwing  any  sparks.    Some  other  witness- 
es testified  that  they  had  seen  engines  at 
that  point  throw  sparks  40  feet  high  at  night, 
as  high  as  the  trees,  and  one  witness  testified 
that  three  days  before  the  mill  burned  she 
put  out  two  or  three  small  fires  during,  tbe 


daytime  between  tlie  mill 'and  f&e  railroad, 
started  within  kbont  5  ffeet  of  the  mill,  and 
that  these  were  started  by  a  passing  train. 
Other  witnesses  testified  that  they  had  seen 
live  sparks  going  beyond  the  rtght  of  way. 
The  mill  was  not  in  use  at  the  time  It  burn- 
ed, and  had  not  been  operated  for  over  a 
year.  No  other  origin  of  the  fire  is  suggested. 
Defendants  offered  no  testimony.  Some  of 
the  witnesses  stated  that  the  mill  was  40 
feet  from  the  right  of  way,  and  all  who 
spoke  of  the  distance  from  the  track  placed 
it  at  about  90  feet  The  witness  who  put 
the  fire  out  a  few  days  before  the  mill  burned 
said  the  mill  was  30  feet  from  the  right  of 
way  fence,  and  that  the  fires  she  extinguish- 
ed were  25  feet  from  the  fence.  On  the  day 
on  which  this  witness  discovered  the  fii« 
near  the  mill  there  must  have  been  a  high 
wind,  and  the  weather  was  evidently  dry; 
as  the  witness  testified  that  these  conditions 
had  existed  some  days  prior  to  this  fire.  As- 
suming that  it  is  found  that  the  engine  was 
emitting  sparks,  and  that  the  conditions  were 
as  testified  to,  then  we  would,  in  order  to 
uphold  this  verdict,  have  to  reason  about  as 
follows:  At  one  time  a  few  days  before  the 
mill  burned  a  live  spark  was  carried  to  with- 
in 6  foet  of  the  mill,  and  there  ignited  thc) 
dry  vegetation.  Therefore  at  this  time,  prac- 
tically the  same  weather  condititms  prevail- 
ing. It  would  be  carried  5  feet  further  and 
Ignite  the  mill.  The  fire  was  discovered 
about  half  an  hour  after  the  train  passed, 
and  the  whole  mill  was  then  on  fire,  showing 
that  It  had  been  burning  approximately  that 
long.  For  this  reason  it  cannot  be  told  Just 
where  the  fire  first  started. 

Under  these  facts  ROBERTSON,  P.  J., 
is  of  the  opinion  that  the  testimony  Is  not 
sufticlent  to  fix  liability  upon  defendants 
for  this  fire  under  the  rulings  in  Qibbs  v. 
Railroad,  104  Mo.  App.  276,  282,  78  S.  W. 
8.35 ;  Manning  v.  Railroad,  137  Mo.  App.  631, 
635,  119  S.  W.  464;  Frlta  v,  RaUroad,  243 
Mo.  62,  148  S.  W.  74. 

[1-8]  FARRINGTON,  J.,  and  the  writer 
are  of  opinion  that  plaintiff  made  a  case 
for  the  jury  under  proper  Instructions,  but 
that  the  Instruction  complained  of  Is  er- 
roneous, for  these  reasons:  The  evidence  In 
the  case  is  purely  circumstantial,  but  facts 
may  be  proven  by  circumstantial  evidence  as 
well  as  by  direct  evidence.  We  all  agree  that 
the  instruction  is  not  erroneous,  however,  be- 
cause not  requiring  the  facts  proven  to  be 
such  as  to  exclude  every  reasonable  possi- 
bility of  the  fire  having. some  other  origin. 
The  statement  in  the  opinion  (Sheldon  ▼. 
Railroad,  29  Barb.  [N.  Z.]  226)  quoted  from 
In  Peck  V.  Railroad,  31  Mo.  App.  12S,  128. 
to  the  effect  that  the  proof  in  this  kind  of 
cases  must  be  such  as  to  leave  no  reasonable 
doubt  as  to  the  origin  of  the  fire,  has  not 
received  the  sanction  of  our  Supreme  Court 
in  subsequent  cases  which  have  come  to  oar, 
attention.    Kelley  v.  BalUoad,  151  Mo.  App. 
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»i,  310,  3U,  131  8.  W.  718,  and  ca»ee  there 
;it«l.  In  the  case  of  Big  BlTer  Leud  Co.  v. 
Kailroad,  l;i!3  Mo.  App.  394,  400,  101  S.  W. 
S6,  the  statement  of  the  law  quoted  from  in 
[he  Peck  Case  waa  condemned  and  the  de- 
isions  to  the  contrary  reviewed.  We  think 
)ur  Supreme  Court  has,  In  eftect,  repudiated 
±at  doctrine,  and  the  New  Tork  Court  of 
ippt'al?,  in  the  same  case  (Sheldon  v.  Rall- 
■oad,  14  N.  Y.  TiH,  67  Am.  l>ec.  186)  repudl- 
ited  the  utterances  of  said  quotation.  In 
:aiBpbeU  y.  Hallway,  121  Mo.  340,  348,  26 
i.  W.  936,  937  (25  U  B.  A.  175,  42  Am.  Bt. 
iep.  530),  it  la  said: 

"The   evidence    was    all    circumstantlaL      It 

(u  important,  then,  to  show  that  there  was  a 
iossibility  that  sparks  may  have  been  thrown  a 
listance  sufficient  to  reach  the  building  in  which 
he  fire  originated,  and  that  they  contained  heat 
■Muih  to  set  it  on  fire.  The  fact  that  live 
parks  were  thrown  from  engines,  nud  did  ig- 
lite  grass,  and  other  combustible  materials, 
roold  tend  to  prove  the  probability  that  the 
in  was  commnnicated  from  an  engine." 

And  again: 

"We  think  the  evidence  tended  to  prove  the 
Kssibility,  and  consequent  probability,  that  the 
ire  was  communicated  to  plaintiff's  property 
rom  one  of  defendant's  engines,  and  that  the 
ridence  was  admissible,  and  its  probative  force 
FU  for  the  determination  of  the  jnry." 

See,  also,  the  Manning  Case,  supra. 

The  mere  use  of  the  word  "likely"  Instead 
•f  "probable"  la  the  Instruction  Is  of  little 
onseqnencc,  as  we  think  they  carry  much 
be  same  meaning,  though  the  word  "prob- 
ilile"  should  be  used  to  avoid  criticism 
ind  as  being  more  accurate  and  less  likely 
0  be  misunderstood  In  this  connection. 

We  consider  that  It  is  sufficient  to  sustain 
.  verdict  for  plaintiffs  In  a  case  of  this  char- 
cter  based  on  circumstantial  evidence,  that 
he  evidence  shows  that  the  fire  could  hate 
een  communicated  from  the  engine,  and  that 
nch  Is  the  most  probable  source  of  Its  orl- 
to.  It  will  be  noticed,  however,  that  the  In- 
trnctlon  first  mentioned,  given  for  plaln- 
Iffs,  directs  a  finding  for  them  In  cpse  the 
ory  found  that  the  origin  of  the  fire  was 
nore  likely  from  the  engine  than  from  any 
t'  (T  cause  disclosed  by  the  evidence ;  In 
'■LvT  words,  that  plaintiff  Is  entitled  to  a 
trdict  whenever  the  Jury  finds  that  the  evl- 
'enfe  points  to  the  engine  as  the  most  prob- 
Me  source  of  the  fire  without  requiring  a 
IcdiDj;  that  the  engine  did,  In  fact,  start 
Bch  fire.  We  think  the  jury  should  be  re- 
icired  In  all  cases,  and  especially  so  when 
he  evidence  Is  purely  circumstantial,  to  find 
iat  defendants'  engine  did,  In  fact,  set  Are 

0  the  destroyed  property,  and  that  there  is 

1  substantial  difference  between  requiring 
lie  jnry  to  find  that  the  engine  was  the 
TOrce  of  the  fire  and  In  finding  that  it  was 
lie  most  probable  source.  Hero  the  jury 
'ere  told  to  base  their  verdict  <m  a  finding 
that  It  was  more  likely  that  plaintiffs'  mill 
'>*  set  on  fire  by  an  engine  operated  on  de- 
'-Ridants'  track  than  from  any  other  cause," 
tithoat  reqairlng  a  findlns  that  It  did  do 


80.  A  jury  might  readily-  find  tint  the  en- 
gine was  the  most  probablfe  cause,  bat  be 
unwilling  to  find  that  defendants'  engine  did. 
In  fact,  set  the  mill  on  fire;  and  no  less  a 
finding  should  be  allowed  In  determining  de- 
fendants' liability. 

In  Fritz  y.  Railroad,  243  Mo.  62,  78,  148 
S.  W.  74,  78,  speaking  of  a  case  similar  to 
this,  the  court  said: 

"The  evidence  relied  on  to  show  the  origin 
of  the  fire  is  strictly  clrcnmstnntial ;  that  is, 
the  main  fact,  vii.,  the  cause  of  the  fire,  stands 
to  be  proved  by  the  proof  of  surrounding  condi- 
tions and  circumstances  'whose  existence  Is  a 
premise  from  which  the  existence  of  the  princi- 
pal fact  may  be  concluded  by  the  necessary 
laws  of  reasoning.'  Bl.  L.  Diet,  under  'Cir- 
cumstantial Evidence.'  'The  soundest  test  of  the 
validity  of  that  sort  of  evidence  is  that  no  other 
theory  but  tlie  hypothesis  upon  which  the  con- 
clusion is  based  can  be  formed.'  Per  Hughea, 
J.,  in  Mussalwhite  v.  Receivers,  4  Hughes,  loc. 
cit.  109  IFed.  Gas.  No.  9,972],  In  circumstan- 
tial evidence  the  principal  and  ultimate  fact 
Is  got  at  by  way  of  argument  and  by  method 
of  demonstration  In  the  nature  of  reductio  ad 
absurdum.  Will's  Cir.  Ev.  p.  17.  Therefore,  In 
cases  turning  on  circumstantial  (or  what  is  call- 
ed by  the  civilians  oblique  and  by  the  Scotch  ju- 
rists argumentative)  evidence,  the  proof  should 
have  a  tendency  to.exdude  any  other  reasonable 
conclusion  than  the  principal  fact.  Says  the 
author  just  quoted  (page  17):  "The  force  and 
effect  of  circumstantial  evidence  depend  upon 
its  incompatibility  with,  and  incapability  of,  ex- 
planation or  solution  upon  any  Mber  supposi- 
tion than  that  of  the  truth  of  the  fact  which  it  is 
adduced  to  prove.'" 

1  Oreenleaf  on  Evidence,  t  13,  speaking  of 
proof  by  drcomstantlal  evidence,  says : 

"And  from  these  facts,  if  unexplained  by  the 
prisoner,  the  jury  may  or  may  not  deduce  or 
infer  or  presume  his  guilt  according  as  they 
are  satisfied  or  not  of  the  natural  connection 
between  similar  facts  and  the  guilt  of  the  per- 
son thus  connected  with  them." 

In  speaking  of  the  proof  required  and  what 
the  jury  must  find  In  a  case  similar  to  this, 
the  court,  in  Lead  Co.  t.  Railroad,  123  Mo. 
App.  394,  402,  101  S.  W.  636,  638,  said: 

"That  evidence  showing  no  more  than  a  prob- 
ability that  the  source  of  a  fire  was  a  raim>ad 
engine  is  sufficient  to  submit  to  the  jury  was 
decided,  In  effect,  in  Campbell  v.  Railroad,  su- 
pra; Sheldon  v.  Railroad.  14  N.  Y.  22.3  [67 
Am.  Dec.  155];  FHeld  v.  Railroad,  32  N.  Y. 
339;  Railroad  v.  Richardson,  91  U.  S.  470  [23 
L.  Ed.  356] ;  Smith  v.  Railroad,  63  N.  H.  25 ; 
and  numerous  other  cases.  But,  of  course,  the 
probative  force  of  the  evidence  must  be  strong 
enough  to  induce  a  belief  in  the  minds  of  the 
jury  that  the  fire  in  fact  originated  from  a  loco- 
motive, not  merely  that  it  miglit  have  done  so. 
The  evidence  ought  to  warrant  more  than  a  con- 
jecture as  to  the  source  of  the  fire — ought  to  suf- 
fice to  induce  a  conclusion  regarding  the  mat' 
ter  in  the  minds  of  reasonable  men." 

And  in  the  same  case  the  court  comment- 
ed favorably  on  an  instruction  to  the  effect: 

That  a  verdict  "could  not  be  found  for  plaintiff 
on  a  mere  conjecture  as  to  the  cause  of  the  fire, 
hut  the  jury  mviBt  find  that  it  was  communicat- 
ed by  an  engine  on  defendants'  road  while  pass- 
ing Irondale,  and  the  burden  of  proving  this 
fact  by  the  greater  weight  of  the  evidence  was 
on  the  plaintiff;  that  the  evidence  to  prove 
the  origin  of  the  fire  was  purely  circumstantial, 
and,  if  the  jury  found  the  circumstances  were 
more  consistent  with  the  theory  that  it  caught 
from  some  other  source  than  defendant's  engines 
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than  with  the  th«oi7  tiiat  it  was  commjinicated 
by  an  engine,  the  Terdiet  shovild  b«  for  defend- 
ant" 

The  last  Instrnctlan  mentioned*  by  the 
court  was  glren  for  defendants,  and  It  would 
be  entirely  proper  to  give  on  defendants'  be- 
half a  cautionary  Instruction,  as  was  done 
In  that  case,  that  there  should  not  be  a  find- 
ing for  plaintiff  unless  the  evidence  showed 
that  the  engine  was  the  most  probable  cause 
of  the  fire,  or  to  the  effect  that  before  plain- 
tiff could  recover  he  must  prove  that  the 
fire  was  more  probably  caused  by  the  engine 
than  by  any  other  cause.  These,  however, 
are  cantionary  Instructions  In  defendants' 
favor.  For  the  plaintiffs,  on  whom  la  the 
burden  of  proof,  the  instructions  should  re- 
quire a  positive  finding  that  the  defendants' 
engine  set  on  fire  the  plaintiffs'  mllL  A  mere 
finding  that  sndi  cause  Is  more  probable 
than  any  other  is  not  sufficient  to  fix  liabil- 
ity. The  objection  to  and  danger  in  prov- 
ing a  fact  by  circumstantial  evidence  is  that 
it  is  based  on  deductions  from  other  facts, 
and  that,  all  the  facts  not  being  known,  a 
wrong  conclusion  Is  possible,  if  not  probable. 
It  would  render  proof  by  such  evidence  far 
more  dangerous  to  not  require  the  Jury  to 
make  a  finding  that  the  ultimate  fact  is  true, 
but  only  that  such  is  more  prabable  than 
anything  else. 

For  the  reasons  given,  the  cause  is  revers- 
ed and  remanded. 

FARBINQTON,  J.,  concurs.  ROBERT- 
SON, P.  J.,  is  of  the  opinion  that  the  instruc- 
tion is  not  erroneous,  but  concurs  In  the  re- 
sult, as  stated  in  the  opinion. 


BOXKEN  V.  SHARP.  (No.  11985.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

May  22,  1&16.     Rehearing  Denied 

June  12,  1916.) 

1.  JUDOUENT  ®=»735— Res  Judicata. 

Judgment  for  plaintiff  in  proceedings  by  an 
administratcr  in  the  probate  court  under  the 
statute  for  the  discovery  of  assets,  in  which  he 
charged  that  defendant  had  in  her  possession 
and  was  concealing  property  belon^ng  to  the 
estate,  was  not  res  judicata  in  defendant's  claim 
against  decedent's  estate  for  services,  in  which 
the  claimant  alleged  that  decedent,  before  dying, 
attempted  to  transfer  the  property  which  the 
administrator  had  retaken,  but  did  not  complete 
the  transfer,  so  that  it  went  into  the  hands  of 
the  administrator,  since  the  first  judgment  was 
merely  an  adjudication  that  decedent  did  not 
transfer  title. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §|  1263,  1265;  Dec.  Dig.  <S=»735.] 

2.  JuDOMENT  4=3739 — Res  Judicata. 

The  principle  of  res  judicata  that  one  is 
bound  by  what  he  might  and  should  have  liti- 
gated in  the  first  proceeding,  though  he  did  not 
do  so  in  fact,  does  not  apply  to  judgment  in 
proceedings  to  discover  assets  so  as  to  bar  de- 
fendant in  subsequent  action  to  recover  for 
services. 

[Ed,  Note.— For  other  cases,  see   Judirment, 
Cent  Dig.  |S  1106,  1267;   Dec.  Dig.  <S=»739.3 


Appeal  firoa  Circuit  OooM,  yemon  Coun- 
ty;  B.  a.  Thnnnond,  Judge; 

Claim  by  Lanra  Boyken  agnlnst  I.  O. 
Sharp,  administrator.  Fimn  a  Judgment  al- 
lowing the  claim,  defoidant  an>ealB.  Judg- 
ment affirmed. 

J.  M.  Hull  and  M.  T.  January,  both  of  Ne- 
vada, Mo.,  for  appellant.  W.  M.  Bowker  and 
W.  H.  Hallett^  both  of  Nevada,  Me.,  for  re- 
spondent 

ELMSON,  P.  J.  Plaintiff  presented  a 
claim  in  the  probate  court  against  the  estate 
of  Mary  J.  Cooper,  deceased,  for  services  ren- 
dered her,  Including  waiting  upon  her  In  her 
last  sickness.  The  claim,  amounting  to  $740, 
was  allowed.  The  administrator  appealed  to 
the  circuit  court,  where  she  again  prevailed, 
and  defendant  has  brought  the  case  here. 

In  the  circuit  court  plaintiff  filed  an 
amended  claim  to  which  she  attached  an  af- 
fidavit The  amended  paper  alleged  plaln- 
tilTs  services  whereby  deceased  in  her  life- 
time became  Indebted  to  her  in  the  sum  of 
$740.'  She  further  alleged  that  deceased  was 
the  owner  of  certain  personal  property  at 
her  death,  consisting  of  certificates  of  deposit 
In  certain  banks  amounting  to  $740,  and  that 
deceased  promised  and  agreed  to  give  her  In 
payment  of  her  services  whatever  personal 
property  she  had  at  her  death;  that  deceas- 
ed before  dying  attempted  to  transfer  this 
property  to  plaintiff,  "but  did  not  complete 
the  transfer,  and  said  property  went  into  the 
hands  of  the  administrator.  Wherefore  claim- 
ant prays  Judgment  for  said  sum  of  $740,  the 
amount  due  her."  Defendant  then  filed  a 
plea  of  res  adjndicata  and  offered  the  record 
of  the  probate  court  to  sustain  it  The  trial 
court  refused  the  offer,  and  that  is  the  sole 
error  assigned. 

The  plea  of  res  adjudlcata  is  that,  on  the 
death  of  Mary  J.  Cooper  and  the  appoint- 
ment of  the  administrator,  he  Instituted  a 
proceeding  In  the  probate  court,  under  the 
statute  for  the  discovery  of  assets,  In  which 
proceeding  he  charged  that  plaintiff  had  In 
her  possession  and  was  concealing  this  same 
property  which  he  alleged  belonged  to  the  es- 
tate. A  citation  was  issued.  Interrogatories 
propounded,  and  answers  made.  Plaintiff's 
answers  to  the  interrogatories  were  a  denial 
of  having  any  property  belonging  to  the  es- 
tate. "But  she  admits  that  she  has  In  her 
possession  as  her  own  pr(q;>erty  certain  evi- 
dence of  debt  turned  over  to  the  affiant  by 
Mary  J.  Cooper,  In  her  lifetime,  and  that  the 
affiant  is  absolute  owner  of  all  of  said  per- 
sonal property,  and  that  the  estate  of  Mary 
J.  Cooper  has  no  right,  title,  or  interest  in 
the  same;  that  said  personal  property  con- 
sists of  the  items  set  forth  in  the  interrog- 
atories 2,  3,  and  4,  filed  by  the  administra- 
tor." The  plea  then  further  alleged  a  Judg- 
ment against  plaintiff  for  the  property  by  the 
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probate  eoart  and  that  no  appeal  was  taken 
by  her. 

[1]  We  tUnk  It  clear  tbat  the  piooeedings 
and  judgment  In  the  probate  coort  vete  not  res 
adjedlcata.  Tbat  Judgment  merdy  amoont- 
ed  to  an  adjudication  that  Mary  Ciooper  did 
not  transfer  the  title  to  the  property  to 
plaintiff,  and  that  it  was  property,  the  title 
to  which  was  in  the  estate ;  while  the  present 
demand  is  based  on  a  claim  tar  services  for 
which  Mary  Cooper  was  to  pay  by  transfer- 
ring the  property  to  plaintiff,  but  which  she 
laHed  to  do,  wherefore  she,  or  rather  the  es- 
tate, owes  her  the  value  of  the  property.  In 
the  first  the  property  itself  was  sought  In 
the  latter  claim,  a  judgment  is  asked  in  a 
wrtaln  sum,  measured  by  the  value  of  the 
pr(q)erty,  it  is  true,  but  which  must  be  real- 
ized upon  as  any  other  like  demand  against 
the  estate. 

While  counsel  have  not  dted  a  case  with 
like  facts,  they  have  referred  us  to  several 
which  determine  the  rule  to  be  followed  in 
ascertaining  whether  one  adjudication  bars 
another.  Womach  v.  St  Joseph,  201  Ho. 
467,  476,  100  S.  W.  443,  10  L.  R.  A.  (N.  S.) 
140;  Frltsch  Foundry  v.  Goodwin,  100  Mo. 
App.  414,  74  8.  W.  136;  RusseU  v.  Place,  04 
U.  S.  606,  24  U  Ed.  214. 

[2]  Defendant  has  called  our  attention  to 
the  rule  that  in  applying  the  principle  of  res 
adjudicata  one  is  bound  by  what  he  might 
and  should  have  litigated  in  the  first  pro- 
ceeding, even  though  he  did  not  do  so  in 
fact  That  rule  does  not  affect  this  case,  for 
here  plaintiff  could  not  have  litigated  in  the 
first  proceeding  the  cause  of  action  she  now 
asserts. 

The  Judgment  must  be  affirmed.  All  con- 
cor. 


PUOKETT  V.  HAYNBS  et  aL    (No.  1699.) 

(Springfield  Court  ot  Appeals.     Missouri.    May 
25,  1016l    Rehearing  Denied  June  24,  1916.) 

1.  Mastkk  and  Sebvawt  «=»285(5)— Ihjubiks 
TO  SrsvANT— Question  fob  Jubt. 

In  a  servant's  acti<Mi  for  injuries  caused  by 
file  explosion  of  a  stidt  of  dynamite  given  to 
plaintiS  l^  a  fellow  servant  after  attempting 
to  light  IM  fuse  with  a  lantern  which  was 
blown  out  by  die  wind,  whether  the  fuse  was 
lighted  when  banded  to  plaintiS  by  reason  of 
coming  in  contact  with  the  blase  of  the  lantern, 
or  exploded  without  apparent  cause,  held  for  the 
jnry. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  |  1016;  Dec  Dig.  «=» 
285(6).] 

2.  Tbiai,  «=>2C1(8)— iNSTBtronowa— Appijoa- 

noi*  TO  PLBAOINS. 

In  a  servant's  action  for  Injuries  caused  by 
the  explosion  of  a  stick  of  dynamite  given  to 
plaintiff  by  a  fellow  servant,  where  the  petition 
tnffidently  alleged  negligence,  an  instruction 
which  reqnired  the  Jury  to  find  on  the  ultimate 
fact  of  negligence  without  referring  to  the  va- 
riooa  elements  constituting  that  negligence  was 
not  erroneous,  since  it  is  not  necessary  that  any 
instmction  l>e  given  on  negligence,  and  general 


terms  not  misleading  to  the  Jory  amoont  only 
to  nondirection. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  803 ;  Dec.  Dig.  ®=3251(8).] 

3.  Masteb  and  Seevant  i3=>259(2)— Inottbies 

TO    SEBVANT— PliEADING — PETITIOrf. 

In  a  servant's  action  for  injuries  caused  by 
the  explosion  of  a  stick  of  dynamite  given  to 
plaintiff  by  a  fellow  servant,  an  allegation  in 
the  petition  that  the  fellow  servant  was  guilty 
of  negligence  in  handing  such  stick  of  dynamite 
to  plaintiff  after  having  lighted  the  same,  or 
placing  the  end  of  the  fuse  in  contact  with  a 
ruse  that  could  have  lighted  it  without  telling 

filaintiS  that  he  had  done  so,  was  a  sufficient  al- 
egatlon  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  838;  Dec.  Dig.  «=> 
289(2).] 

4.  Masteb  and  Servant  <&=3279(6)— Injttbies 
TO    Servant— Sufficiency   of   bvidbncb— 

NKOLlaBNCK  OF  FELLOW  SEBVANT. 

In  a  servant's  action  for  injuries  caused  by 
the  explosion  of  a  stick  of  dynamite  given  to 
plaintiff  by  a  fellow  servant  after  attempting 
to  light  the  fuse  with  a  lantern  which  was  blown 
out  by  the  wind,  evidence  held  suffident  to  sus- 
tain a  jury  fiudmg  that  the  feUow  servant  was 
negligent 

[Ed.  Note. — For  oHier  cases,  see  Master  and 
Servant  Cent  Dig.  S  979;  Dee.  Dig.  «=» 
279(6).] 

Stuigis,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Barton  Coun- 
ty;  B.  G.  Thunuan,  Judge. 

Action  by  W.  F.  Puckett  against  Jonathan 
Haynes  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

B.  M.  Sheppard,  of  Joplln,  and  J.  P.  Mc- 
Oammon,  of  St  Iiouis,  for  appeUants.  B. 
W.  Tinunonds,  of  Ivamar,  and  W.  M,  Bowker, 
Ot  Nevada,  Mo.,  for  respondent 

ROBERTSON,  P.  J.  Plaintiff  lost  his  right 
arm  below  thie  elbow  as  the  result  of  an  ex- 
plosion of  a  stick  of  dynamite  while  he  was 
working  in  defendants'  coal  mlna  In  this 
action  to  recover  damages  for  said  injury  he 
obtained  a  verdict  for  ?1,500,  and  from  the 
Judgment  entered  thereon,  defendants  have 
appealed. 

The  negligence  alleged  is  that  of  a  fellow 
servant,  and  is  goveraed  by  our  fellow  serv- 
ant act  Plaintiff  and  defendant  Hockman, 
plaintiff's  fellow  servant,  were  working  at 
night  Plaintiff  had  drUled  a  hrte  through 
a  layer  of  coal  for  the  purpose  of  dropping 
the  dynamite  therein  after  the  cap  and  12 
or  18  Inches  of  fuse  were  connected  with  the 
dynamite  and  the  fuse  lighted.  Hockman 
got  the  dynamite,  put  the  cap  on  the  fuse 
and  in  the  dynamite,  and  asked  plaintiff  for 
a  match.  Plaintiff  told  him  that  he  had 
none,  when  Hockman  remarked  that  he 
would  have  to  light  the  fuse  with  a  lantern, 
which  he  thereupon  picked  up.  Plaintiff  at 
the  same  time  turned  to  pick  up  some  tools. 
It  was  dark  and  rainy,  and  the  wind  was 
blowing.  When  Hockman  raised  the  globe 
ot  his  lantern  the  wind  blew  out  the  light 
All  this  occurred  evidently  In  the  regular  and 


Cuon  DC  given  wa  ncguijciiwj,  aiiu  Kvnenti     ^i*  uaaxo  w^^«**^—  w,.^^....-., a . ^.^^ 

«=»F«>r  •(&«»«•«•■  MS  wm*  topis  koA  KBT-NUUBBQ  Ui  »ll  Kei-Numb«r«dJ?l«8»U  »nd,InA^»^^^  by  VjOOQ  IC 


92 


187  SOUTHWKSTBRN  OBPORTEa 


Oio. 


contlnnenu  cotirae  of  the  eyents  we  bave  Just 
narrated.  When  the  light  went  out  Hock- 
man  handed  the  dynamite  to  plaintiff  and 
told  him  to  take  It,  and  he  (Hockman)  would 
go  and  get  some  matches.  Hockman  then 
went  to  a  steam  shovel  about  20  feet  away. 
What  further  took  place  is  related  by  plain- 
tiff as  follows: 

"I  took  the  stick  of  dynamite  and  held  it  for 
a  minute  or  so;  then  I  laid  my  shovel  down  to 
lay  on  the  fuse,  and  started  to  lay  the  dynamite 
on  it,  when  it  went  off  in  my  band." 

The  fuse  had  a  powder  core  wrapped  with 
a  cord,  some  of  which  is  coated  with  tar, 
and  some  with  a  waterproof  composition. 

[1,  J]  The  Instruction  complained  of  by  de- 
fendants referred  to  the  testimony  as  to 
what  occurred  prior  to  when  Hockman  un- 
dertook to  light  the  fuse  by  the  use  of  his 
lantern,  and  then  tells  the  Jury  that,  if  "he 
started  to  light  the  same  in  his  lantern,  and 
carelessly  and  negligently  exposed  the  same 
to  the  blaze  therein,  and  then  said  to  the 
plaintiff  that  bis  lantern  had  gone  out,  and 
that  he  would  hare  to  go  to  the  engine  to 
get  some  matches  to  light  the  same,  and 
handed  the  stick  of  dynamite  to  the  plain- 
tiff, and  carelessly  and  negligently  asked  him 
to  hold  the  same  until  he  returned,  and  that 
plaintiff  had  no  knowledge  of  the  fact  that 
said  stick  of  dynamite  had  been  exposed  to 
the  fire  in  said  lantern,  and  was  not  noti- 
fied by  the  defendant  Hockman  of  that 
fact,  and  that  while  in  the  act  of  putting 
it  down  the  same  exploded  by  reason  of 
having  been  exposed  to  said  fire,"  etc.,  then 
the  verdict  should  be  for  plaintiff.  One 
of  the  defects  in  this  Instruction  is  said  to 
be  the  omission  of  the  requirement  of  the 
jury  to  find  that  Hockman  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known, 
that  the  fuse  was  lighted  when  he  handed  it 
to  plaintiff.  Along  with  this  contention  It  is 
stated  in  the  brief  filed  here  in  behalf  of  de- 
fendants that: 

"The  direct  and  positive  evidence  of  the  plain- 
tiff and  of  the  defendant  Hodcman  la  to  the 
effect  that  there  was  not  anything  about  the 
fuse  which  would  indicate  or  suggest  that  it  had 
come  in  contact  with  the  blaze  of  the  lantern 
and  was  burning." 

lliis  does  not  qnlte  pnt  this  question  in  the 
proper  way.  Both  plaintiff  and  Hockman 
testified  that  they  did  not  notice  that  the 
fuse  was  lighted  when  it  was  handed  to 
plaintiff,  but  in  the  face  of  this  testimony  we 
cannot  hold  as  a  matter  of  law  that  It  was 
not  lighted,  because  all  of  the  circumstances 
must  be  taken  into  consideration  in  ascer- 
taining if  the  Jury  may  not  have  been  justi- 
fied In  finding  that  the  fuse  was  lighted  at 
that  time,  and  that,  had  not  Hockman  been 
negligent,  he  would  have  known  it  The 
defendants'  testimony  Is  to  the  effect  that, 
when  a  fuse  is  lighted,  it  always  sputters. 
One  of  their  witnesses  who  had  been  engaged 
in  the  powder  business  for  27  years  said  he 
"had  never  known  the  time  when  you  could 
light  one  of  these  fuses  and  have  the  fire  come 
in  contact  with  the  powder  In  the  fnse  wlth- 


f>at  it  causing  a  spatter  and  flash."  Anoth- 
er witness  for  defendants  testified  that  he 
had  worked  in  the  mines  and  for  a  powder 
company  handling  powder  all  his  life,  and 
that  "when  you  first  light  a  fuse  and  the 
fire  comes  in  contact  with  the  powder  core, 
you  get  a  sputtering  noise ;  and  also  fumes, 
or  smoke;  you  also  get  a  flash  and  kind  of 
hissing  noise;  that  Is  true  of  any  kind  of 
fuse;  It  happens  in  all  of  it;  in  aU  diffeiv 
ent  kinds  of  fuse  I  have  used."  These  two 
witnesses  testified  that  they  had  known  of 
dynamite  exploding  without  any  apparent 
cause,  but  whether  in  this  case  it  so  explod- 
ed was  for  the  Jury  to  decide.  We  think 
there  was  testimony  from  wlilch  the  Jury 
could  have  found  that  Hockman  should  have 
known  the  fuse  was  lighted  by  the  blaze  of 
the  lantern.  Considering  the  fact  that  the 
accident  occurred  at  night  when  It  was  rain- 
ing and  the  wind  blowing,  and  that  the  con- 
clusion Is  Justified  that  the  fuse  was  lighted 
by  reason  of  coming  in  contact  with  the  blaze 
of  the  lantern.  It  was  then  a  Question  for  the 
Jury  to  determine  whether  or  not  Hodunan 
was  guilty  of  negligence  In  banding  the  dy- 
namite to  plaintiff,  if  the  Jnry  fonnd  the 
fuse  was  lighted,  and  before  the  jnry  could 
conclude  that  Hockman  was  negligent  they 
must  have  found  that  he  knew,  or  by  the 
exercise  of  ordinary  care  conld  have  known, 
that  the  fuse  was  lighted.  This  brings  us 
to  the  question  of  the  sufficiency  oiC  the  in- 
struction upon  the  objection  urged  against  it 

The  instruction,  to  which  we  have  refer- 
red, in  effect,  required  the  Jury  to  find  the 
ultimate  fact  of  negligence  on-  the  part  of 
Hockman  without  referring  to  the  rarions 
elements  which  constituted  that  negligence. 
In  the  case  of  Lannlng  v.  Chicago  Great 
Western  Ry.  Co.,  196  Mo.  647,  662,  04  S.  W. 
491,  where  an  engineer  backed  a  locomoUve 
engine  against  cars  and  forced  them  onto 
plaintiff,  the  Ibstruction  did  not  reqnlre  the 
Jury  to  find  that  the  engineer  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  of  the  dangerous'  position  of  plain- 
tiff, yet  It  was  said: 

"The  jury  were  at  liberty  to  consider  his  knowl- 
edee  of  the  danger  to  plaintiff,  even  though  it 
was  not  made  a  condition  of  plaintiff's  recovery 
in  the  instruction.  ^  Under  the  general  allegation 
of  negligence  it  wag  entirely  competent  to  prove 
such  knowledge,  and  the  iDBtmction  was  well 
enough  in  view  of  the  evidence  and  the  theory 
upon  which   both  parties  tried  the  caose." 

In  behalf  of  the  defendants  in  the  case  at 
bar  the  Jury  was  Instructed  that  the  bnrden 
was  on  the  plaintiff  to  prove  "that  plain- 
tiff's injuries  were  caused  by  the  negligence 
of  the  defendant  Hockman."  Rippetoe  y. 
Missouri,  K.  &  T.  R.  Co.,  188  Ma  App.  402, 
407  and  408,  122  S.  W.  314.  No  Instnictton 
was  asked  in  behalf  of  defendants  more 
specific  than  the  one  given  for  plaintiff.  The 
defendants  undertake  to  distinguish  this  case 
from  the  Lannlng  Case,  supra,  on  the  ques- 
tion of  the  instruction,  because  It  is  sold  in 
that  case  the  allegation  was  In  the  petition 
that  the  engineer  knew,  or  by  tito  exercise 
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of  ordinary  care  conid  have  known,  of  the 
dangeroas  position  of  the  plaintiff;  but  that 
pbsse  of  the  case  v/e  will  discuss  later. 

In  behalf  of  defendants  some  decisions  are 
dted  to  sustain  the  propositloD  that  before 
defendants  could  be  held  liable  Hockman 
must  have  known,  or  by  the  exercise  of  or- 
dinary care  conId  have  known,  that  the  fuse 
was  lighted  before  he  handed  it  to  the  plain- 
tiC,  aud  this  proposition  we  coocede,  and 
think  that  It  needs  no  discussion.  But,  con- 
ceding that  to  be  the  law,  it  does  not  follow 
that  an  iDStmctlon  which  omits  this  Is  de- 
fectlTe,  because  that  Is  simply  an  element 
that  makes  a  certain  act  negligent  It  is 
not  necessary  that  any  instruction  be  given 
on  the  question  of  negligence  (Wilson  v.  Kan- 
aas  City  Southern  Ry.  Co.,  122  Mo.  App.  677, 
673,  99  S.  W.  266,  and  cases  there  cited; 
Ho<^[»er  T.  Metropolitan  St  By.  Ck>.,  125  Mo. 
App.  329,  332,  102  S.  W.  58),  so  that  when 
the  general  terms  are  used  ordinarily,  it 
'  amounts  to  no  more  than  a  failure  to  in- 
struct When  InstmctionB  on  negligence  are 
given  they  must  not  be  such  as  to  mislead 
the  Jury,  but  they  may  be  so  general  as  to 
not  lead  them  all  the  way,  and  yet  amount 
to  only  nondliectlon.  Some  confusion  may 
be  avoided  in  considering  decisions  on  this 
question  by  bearing  in  mind  that  sometimes 
the  facts  themselves  imply  negligence  as  a 
matter  of  law  (Prash  v.  Wabash  R.  Co.,  151 
Ho.  Ak>.  410,  415,  132  S.  W.  67,  and  again 
others  do  not  and  must  be  found  by  the 
]ury  to  be  negligent  The  instractlon  la  the 
case  at  bar  cannot  be  pronounced  fatally  de- 
fective upon  this  point  as  it  required  a  find- 
ing that  the  facts  hypothetically  submitted 
constituted  negligence. 

It  may  well  be  argued  that,  if  the  Instruc- 
tion had  contained  the  clause  contended  for 
In  behalf  of  defendants,  it  would  not  have 
yet  been  fair  to  plaintiff.  At  the  time  Hock- 
man was  undertaking  to  light  the  fuse  with 
the  lantern  plaiutUTs  attention  was  diverted 
elsewhere,  and  it  may  be  argued  that  before 
Hockman  banded  him  so  dangerous  a  thing 
as  dynamite  he  should  have  advised  plaintiff 
of  what  he  had  undertaken  to  do,  even 
though  Hockman  honestly  believed  it  had  not 
been  exposed  to  the  blaze  therein,  and  given 
plaintiff  an  opportunity  to  take  such  pre- 
cautionary measures  as  he  saw  fit 

Again,  it  Is  said  the  instruction  is  fatally 
defective  because  It  is  predicated  on  facts  not 
proven  In  assuming  that  Hockman  handed 
the  dynamite  to  plaintiff  and  asked  him  to 
hold  the  same.  They  were  engaged  in  pre- 
paring the  shot  for  the  hole  plaintiff  had 
drilled.  They  had  tried  to  light  the  fuse 
with  matches  and  failed.  Hockman  under- 
took to  light  it  with  his  lantern,  and  it 
was  blown  out  and  plaintiff  testified  that 
Hockman  then  said,  upon  handing  him  the 
dynamite,  "Take  this  and  I  will  go  get  some 
matches."  The  conclusion  from  these  facts 
may  wcU  be  that  Hockman  did  not  hand  the 
dynamite   to  plaintiff  to  throw  down,  as 


Hockman  could  as  weH  have  done  that  It 
was  raining,  and  likely  Hockman  did  not 
wnnt  it  laid  down  so  as  to  get  wet 

[3]  It  is  said  that  the  Lannlng  Case  is  dis- 
tinguishable, on  the  question  of  Instructions, 
from  the  case  at  bar,  by  reason  of  the  allega- 
tions we  have  above  noticed.  We  think  that 
reference  was  made  to  the  petition  iu  that 
decision  solely  for  the  purpose  of  disclosing 
that  the  facts  which  the  jury  were  author- 
ized to  consider  under  the  instruction  in  that 
case  were  alleged  in  the  petition,  and  in  the 
case  at  bar  we  think  the  aUegations  are  suf- 
ficient to  justify  a  finding  of  the  negligence 
of  Hockman.  The  allegation  in  the  petition 
is,  after  stating  what  bad  previously  trans- 
pired,  that: 

Hockman  "was  guilty  of  negligence  in  handing 
such  stick  of  dynamite  to  the  plaintiff  after  bav- 
iug  lighted  the  same  or  placing  end  of  said 
fuse  in  contact  with  a  fuse  that  could  have 
lighted  It  without  telling  this  plaintiff  that  he 
had  done  so." 

So  far  as  we  are  aware,  it  has  always 
been  held  in  this  state  that,  when  the  facts 
involved  are  set  forth  and  In  general  terms 
alleged  to  be  negligent  then  the  petition  is 
sufficient  HiU  v.  Mo.  Pac.  Ry.  Co.,  49  Ma 
App.  520,  631;  Id.,  121  Mo.  477,  26  S.  W. 
576. 

It  seems  clear  to  us  that  under  the  allega- 
tions of  the  petition  the  defendants  were 
duly  notified  of  the  facts  they  were  required 
to  meet,  and  that  under  the  instructions  the 
Jury  unquestionably  understood  the  issues  in- 
volved. 

[4]  In  behalf  of  defendants  it  Is  stated 
that  there  was  an  entire  failure  of  proof 
of  any  negligence  in  this  case,  but  from 
what  we  have  heretofore  stated  we  think  it 
clear  that  this  contention  should  not  be  up- 
held. Even  if  dynamite  does  sometimes  ex- 
plode from  causes  unknown,  yet  In  this  case 
the  facts  and  circumstances  justified  the  con- 
clusion that  the  fuse  was  lighted  by  coming 
in  contact  with  the  blaze  of  the  lantern. 
This  fact  being  found,  the  defendants  are 
met  with  their  own  testimony  to  the  effect 
that  when  a  fuse  Is  lighted  It  always  gives 
visible  (at  night  at  least)  and  audible  evi- 
dence of  that  fact;  hence  it  was  not  a  Case 
vyithout  evidence  on  the  question  of  Hock- 
man's  negligence  in  not  seeing  or  hearing  it 

Having  considered  and  discussed  all  of  the 
questions  raised  in  behalf  of  defendauts,  and 
found  them  without  .merit  the  judgment 
should  be  affirmed. 

It  Is  so  ordered. 

FARRINGTON,  J.  (concurring).  It  seems 
to  me  that  the  question  of  whether  Hock- 
man knew  or  bad  reasonable  cause  to  know 
that  the  fuse  was  lighted  is  unimportant 
under  the  facts  of  this  case.  That  he  knew 
what  he  had  done  that  caused  the  fuse  to 
light  Is  an  undisputed  fact  and  it  was  the 
failure  to  prudaatly  act  on  that  undisputed  C^ ^-^^-^^i^ry 
knowledge  that  constitutes  his  negliaenoe.    )y  V^OOQLC 
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The  diarge  of  negUsence  In  Uie  petition  is 
as  follows  : 

"Plaintiff  sajrs  that  Hockman,  the  fellow  sery- 
ant  of  this  pUantiff,  was  guilty  of  negligence  in 
handing  eatm  stick  of  dynamite  to  this  plaintiff 
after  having  lighted  the  same  or  placing  the  end 
of  said  fuse  in  contact  with  a  fire  that  could 
have  lighted  it  without  telUnc  this  plaintiff  that 
he  had  done  so.    •    •    •  " 

Defendants  accepted  this  charge  as  a  good 
ground  of  negligence,  ofCerlng  no  demurrer, 
but  filing  an  answer  setting  up  assumption  of 
risk  and  contributory  negligence.  The  In- 
struction complained  of  is  as  broad  as  the 
charge  In  the  petition. 

The  jury,  on  evidence  to  support  it,  has 
found  that  Hockman  pat  the  fuse  into  the 
flame  of  the  lantern  or  so  close  thereto  as  to 
ignite  it,  and  that  it,  being  so  lighted,  caus- 
ed the  explosion  which  injured  the  plain ttlf. 
Hockman  handled  not  only  the  fuse,  but  the 
lantern  also,  and  is  in  law  bound  to  know 
what  he  was  doing  because  opportunity  to 
know  is  the  same  as  knowledge  where  there 
is  a  duty  owing.  Knowing  that  what  he  had 
done  would  or  could  cause  the  fuse  to  ignite, 
he  had  no  right  as  an  ordinarily  prudent 
man  if  the  jury  so  find  to  hand  the  stick  of 
dynamite  to  the  plaintiff,  who  was  Ignorant 
of  what  Hockman  had  done  without  giving 
plaintiff  warning  of  the  conditions  to  which 
the  fuse  had  been  erposed.  This  was  due  to 
the  plaintiff  that  he  might  exercise  liis  own 
Judgment  about  whether  there  was  danger. 
The  negligence  charged,  as  I  conceive  it  to 
be,  is  the  act  of  Hockman  in  Iiandlng  the 
stick  of  dynamite  to  plaintiff  having  full 
knowledge  of  the  conditions  to  which  the  fuse 
had  been  subjected,  without  giving  plaintiff 
the  benefit  of  a  knowledge  of  those  condi- 
tions. 

I  am  for  afi^mlng  the  judgment. 

STURQIS,  J.  (dissenting).  The  ground  of 
my  dissent  in  this  case  Is  that  the  only  negli- 
gence JustlQed  by  the  evidence  was  neither 
alleged  In  the  petition  nor  submitted  to  the 
Jury  by  the  Instructions.'  The  majority  opin- 
ion correctly  states  the  law  as  follows: 

"Both  plaintiff  and  Hockman  testified  that 
they  did  not  notice  that  the  fuse  was  lighted 
when  it  was  handed  to  plaintiff,  but  in  the  face 
of  this  testimony  we  cannot  hold  as  a  matter  of 
law  that  it  was  not  lighted,  because  all  the  cir- 
cumstances  must  be  taken  into  consideration  in 
ascertaining;  if  the  jury  may  not  have  been  justi- 
fied in  finding  that  the  fuse  was  lighted  at  that 
time,  and  that  had  not  Hockman  been  negUgent 
he  would  have  known  it.  [Italics  mine.] 
•  •  •  In  behalf  of  defendants  some  decisions 
are  cited  to  sustain  the  proposition  that  before 
defendants  could  be  held  liable  thnt  Hockman 
must  have  known,  or  by  the  exercise  of  ordinary 
care  cotild  have  known,  that  the  fuse  was  lighted 
before  he  handed  it  to  the  plaintiff,  and  this 
proposition  we  concede,  and  think  that  it  needs 
no  discussion." 

Tbat  plaintlfTs  fellow  workmEui  who  hand- 
ed him  the  stick  of  dynamite  was  not  negli- 
gent if  he  did  not  know,  or  have  reason  to  be- 
lieve, the  fuse  was  lighted,  and  could  not 
have  known  It  by  using  due  care,  the  only 
care  th*  law  required  of  hixn,  is  perfectly 


obvlons.  The  veiy  statement  that  be  did  not 
know  the  fuse  was  lighted  and  liad  used  due 
care  in  that  respect  negatives  negligence; 
for,  when  a  man  uses  due  care  he  is  not 
negUgent  Tills  the  majority  <v>inl<»  c<m- 
cedes  is  the  very  heart  of  tlie  case,  and  it  is 
also  conceded  and  obvious  that  tlie  fellow 
servant's  negligence  In  this  respect  is  neither 
alleged  in  the  petition  nor  a  finding  thereof 
required  by  the  instmctlons. 

The  only  negligence  alleged  or  snbmitted 
by  the  instructions  is  in  the  fellow  servant 
trying  to  light  the  fuse  at  the  lantern — ^"n^- 
ligently  exposed  the  same  to  the  blaze  there- 
in"— and  in  negligently  asking  plaintiff  to 
hold  the  stick  of  dynamite  wlien  plaintiff  did 
not  know  it  had  been  exposed  to  the  fire  in 
the  lantern,  and  was  not  notified  by  the 
fellow  servant  of  that  fact  There  Is  no 
pretense  here  that  it  was  negllgenoe  to  try 
to  light  the  fuse  in  the  lantern,  or  tbat  the 
fellow  servant  did  it  in  a  negUgent  way, 
and  that  ground  of  negllgenoej  tbout^  sub- 
mitted to  the  Jury,  is  witliont  evidence  to 
support  it  As  to  handing  the  dynamite  to 
plaintiff  vrlthout  notifying  him  that  the  fuse 
had  been  exposed  to  the  flra  of  the  lantern, 
granting,  of  course,  that  plaintiff  did  not 
know  this,  as  the  Jury  foood,  negUgence  of 
the  fellow  servant  depends  wholly  on  whether 
the  fellow  servant  knew  or  by  due  care  could 
have  tcuown  this  f&ct  himself;  and  so  the 
majority  opinion  ooneedes.  There  was  no 
negUgenoe  in  the  fellow  servant  not  notifying 
the  plaintiff  that  he  had  tried  to  Ugfat  the 
fuse  at  the  lantern  and  that  the  lantern  bad 
been  blown  ont  in  so  doing;  for  plaintiff 
knew  this  as  weU  aa  Ills  coworkman.  The 
plaintiff  testified: 

"He  came  back  witli  the  dynamite  and  lantern 
and  asked  me  for  a  match  to  light  the  fuse.  I 
told  him  I  didn't  have  a  match,  and  he  said,  'I 
will  have  to  li^t  it  with  the  lantern.'  He 
reached  down  and  picked  np  his  lantern.  I 
turned  around  to  piqk  up  the  tools,  and  then  the 
light  went  out  of  his  lantern.  He  says,  'Take 
this  [the  dynamite]  and  I  wUl  go  get  some 
matches.'  " 

This  action  was  an  assurance  by  the  fellow 
servant  that  he  thought,  and  honestly  so, 
that  the  fuse  bad  not  come  in  contact  with 
the  flame  so  as  to  be  lighted.  His  act  of 
handing  him  the  fuse  after  the  lantern  was 
blown  out  by  the  wind  spoke  Just  as  loudly 
and  definitely  as  words,  and  gave  plaintiff 
Just  as  much  information,  taking  Into  con- 
sideration what  the  plaintiff  observed  him 
trying  to  do,  as  if  he  had  said  to  him,  "Hie 
wind  blew  the  flame  out  before  it  touched 
and  Ughted  the  fuse."  His  act  was  also  an 
assurance  that  the  fuse  had  not  sputtered  or 
given  indication  of  being  lighted.  Why, 
then,  should  the  court  say  the  fellow  work- 
man should  have  notified  plaintiff  when  his 
acts  gave  all  the  information  that  words 
could  have  done?  His  opportunity  for  ob- 
servation on  this  point,  however,  was  better 
than  that  of  plaintiff,  whose  attention  was 
distracted  by  other  matters,  and  the  whole  -T/> 
question  of  negUgence  turns  on  whether  tbe  ^  lC 
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fellow  worimiui  could,  by  exercising  dne 
care,  have  known  of  the  fuse  being  lighted, 
or  was  negligent  In  forming  a  belief  that  it 
was  not  lighted.  The  jury  were  permitted 
to  find  the  defendants  liable  without  being 
required  to  find  any  negligence  In  this  re- 
spect—the only  negligence  possible  in  the 
case.  It  wiU  not  do  to  say  that  the  cowork- 
men  mnst  be  held  to  have  known  that  the 
fnae  was,  in  fact,  lighted  by  the  lantern,  be- 
eaose  the  Jury  have  found  that  it  was,  and 
he  had  an  opportunity  to  know.  The  Jury 
90  fbnnd  because  it  exploded  soon  after,  but 
the  coworkman  acted  before  the  explosion. 
Hbidslgfat  is  often  better  than  foresight.  Op- 
portunity to  know  is  negligence  only  when 
the  person  having  the  opportunity  has  failed 
to  use  tile  same  as  a  reasonably  careful  man 
should.  Of  course,  one's  opportunity  to 
know  a  ftict,  like  any  other  issue,  may  at 
times  be  such  as  to  be  declared  oa  either  way 
as  a  matter  of  law,  but  certainly  is  not  so 
here. 

It  will  not  do  to  say  that  the  failure  of  Che 
fellow  seivaat  to  use  due  care  in  ascertaining 
whether  the  fuse  was  lighted  la  only  "an  ele- 
ment that  makes  a  certain  act  negligence" ; 
for  it  is  the  sine  qua  non  of  negligence  tn 
this  case.  It  is-  an  absolutely  essential  ele- 
ment of  any  negligence  in  this  case,  and  no 
instruction  defining  and  predicating  negli- 
gence and  authorizing  a  recovery  thereon  can 
be  correct  which  does  not  require  the  Jury  to 
find  that  which  is  essential  to  make  negli- 
gence and  without  a  finding  of  which  thera 
Is  no  negligence.    - 

And  to  my  mind,  when  the  court  does  un- 
dertake to  instruct  the  Jury  as  to  what  con- 
stitutes negllgenoe  permitting  plaintiff  to  re- 
cover, such  instruction  must  be  correct,  and 
not  omit  the  essential  element  which  alone 
makes  an  act  negligence.  It  will  not  do  to 
say  that  sucii  Instruction  is  ^ood  as  far  as  it 
goes,  thus  implying  that  defendants  could.  If 
they  desired,  supply  the  omission  by  another 
Instruction.  It  is  fundamental  that  plaintiff 
must  allege  and  prove  the  things  whldi  are 
essential  to  his  case,  and  the  jury  must  find 
the  same  to  be  true,  and  it  is  just  as  logical 
to  say  that  the  proof  Is  good  as  far  as  it 
goes  as  an  instruction,  when  same  relates  to 
the  essentials  of  plaintiff's  right  to  recover. 
The  omission  of  an  essential  element  going 
to  make  plaintiff's  case.  In  an  instruction  au- 
thorizing a  finding  for  plaintiff  on  the  re- 
quirements contained  In  the  instruction,  is, 
in  fiict,  telling  the  jury  that  no  such  finding 
Is  necessary.  A  different  rule  applies  at 
times  to  matters  of  defense. 

This  is  not  a  case  of  the  character  where 
general  allegations  of  negligence  are  permis- 
sible either  In  the  petition  or  Instructions, 
and  any  reftetence  to  such  principle  is  Inap- 
plicable. The  principles  of  law  here  contend- 
ed for  are  so  well  known  that  no  citation  of 
authorities  is  deemed  necessary. 

The  case  should  be  remanded  for  new  trlil. 


WINBOLBBLACK  v.  GREAT  WESTEBN 
MFG.  OO.    pJo.  11802.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

April  8,  1916.     Rehearing  Denied 

June  12,  1916.) 

1.  Appkal  and  BbKob  «=»909(1)— QtJESWOHB 
OP  Fact— Vebwot. 

In  a  servant's  action  for  peraonal  injury,  a 
verdict  for  him  settled  all  controverted  issues 
of  fact  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  3912-3916,  3917-3921; 
Dec.  Dig.  «=3999(1).] 

2.  Mastee  and  Sebvant  ®»5  —  Relatiok — 
Servant  of  Independent  Oontkactob. 

A  teamster  employed  by  a  transfer  com- 
pany, which  alone  had  the  right  to  discharge 
him,  wbic-h  aasi^ued  him  to  the  duty  of  driving 
a  team  which  lus  employer  used  exclusively  for 
hauling  freight  for  a  manufacturing  company 
at  a  stipulated  price,  and  who  was  placed  under 
the  direction  of  the  manufacturing  company, 
and  by  it  was  placed  under  the  direct  contrM 
of  its  shipping  clerk  who  required  him  to  assist 
in  loading  freight  in  the  warehouse  and  truck- 
ing it  to  the  wagon,  stood  in  the  relation  of  a 
servant  to  the  manufacturing  company  and  was 
entitled  to  have  it  exercise  reasonable  care  to 
furnish  him  a  reasonably  safe  place  to  work; 
so  that  for  injury  resulting  from  a  failure  to 
do  so  the  manufacturing  company  was  liable. 
[Ed.  Note. — For  other  coses,  see  Master  and 
Servant,  Cent  Dig.  {  5 ;   Dec.  Dig.  <8=»5.] 

3.  MABisa  AND   Sebvant  <&=s>5— Relation— 
Sebvakt  of  Independent  Contbactob. 

As  a  general  rule,  the  relation  of  master 

and  ser^-ant  does  not  exist  between  an  employer 

and  the  servant  of  an  independent  contractor. 

[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  {  B ;  Dec.  Dig.  «=»5.] 

4.  Neouobnck  <S=>119(7)— Pboo»— Vabiancb. 

Where  the  plaintiff  specifies  in  his  petition, 
he  must  be  held  to  his  specification  and  cannot 
recover  on  proof  of  a  difCerent  statement  of 
facts,  and,  where  the  petition  contains  a  gen- 
eral statement  of  neghgence,  followed  by  the 
averment  of  specific  facts  of  the  alleged  negli- 
gence, the  plaintiff  wUl  be  confined  to  a  recov- 
ery upon  the  specific  facts. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §1  212-216;    Dec.  Dig.  ©=119(7).] 

5.  Master  and  Servant  <s=>264(4)  —  Action 

rOH  INJUBY— PLKADIKO — EVIDENCE. 

In  an  action  for  injury  to  a  teamster,  a 
petition,  alleging  that  defendant  permitted  the 
floor  or  a  loading  platform  and  the  floor  of  its 
•warehouse  near  the  doorway  over  whjch  plain- 
tiff ran  a  loaded  truck,  to  be  and  remain  de- 
pressed and  worn  and  the  wood  of  the  floor  of 
the  dock  and  of  the  warehouse  to  be  in  a  de- 
fective and  worn-out  condition,  with  a  hole  or 
holes  therein,  into  which  the  wheel  of  the  truck 
dropped  at  the  time  of  his  injury,  the  locus  of 
the  nole  was  not  precisely  defined,  and  there- 
under plaintiff  might  show  that  it  was  just  over 
the  line  in  the  dock  platform. 

[Eld.  Note. — For  other  cases,  see  Master  and 
iServant.  Cent.  Dig.  S  865;  Dec.  Dig.  <S=» 
264(4).] 

6.  Masteb  and   Sebvant   ©=3208(1)  —  Sajv 
Place  to  Wobk— AsatriiPTioN  of  Risk. 

A  servant  does  not  assume  the  risk  of  in- 
Jury  caused  by  the  master's  negligence  in  failing 
to  exerdse  reasonable  care  to  furnish  him  a 
reasonably  safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,   Cent.   Dig.   {   651;    Dec.   Dig.   «=» 

,_  _        _^ ,      . i  iinitiTon  oy 
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7.  Hasteb  and  Servant  «=>280(15)— Action 
FOB  iNJUBT  —  Question  fob  Juby  — Cok- 
TBtBUTORY  Negligence. 

In  a  teamster's  action  for  personal  injury 
when  the  wheel  of  a  truck  fcU  into  a  hcJe  in  the 
floor,  evidence  held  to  make  his  contributory 
negligfuce  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1106;  Dec.  Dig.  «=> 
2S9(15).i 

8.  Appeal  and  Ebbob  «=»409(1)— Remabks 
OF  CouNBEL— Necessity  of  Objection  and 
Exception. 

Objection  to  the  remarks  of  counsel  in  his 
argument  could  not  be  considered,  where  the 
record  did  not  show  that  objection  was  made  at 
the  time  of  the  remarks  or  that  an  exception 
was  taken  to  the  ruling  of  the  court  thereon. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  2295 ;  Dec.  Dig.  <3=>499(1).] 

9.  Dahaoeb  <S=>30— Pebsonal  Injttby— Ele- 
ments OF  Dauaqeb. 

In  a  servant's  action  for  injury  to  Us  foot, 
the  loss  of  time  while  it  was  healing,  the  pain 
and  suffering,  past  and  future,  and  the  humilia- 
tion of  being  crippled,  were  elements  for  which 
he  was  entitled  to  recover  reasonable  compensa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S  222 ;  Dec.  Dig.  «S=>30.] 

10.  Damaobs  <S=»182(7)— Pebsonal  InjubT— 
ExoKSSivB  Damages— Injdky  to  Foot. 

A  verdict  of  $5,000  for  injury  to  a  teamster 
54  years  of  age  earning  $10.50  per  week,  where- 
by certain  bones  of  a  foot  were  broken  but 
healed  as  well  as  could  be  expected  in  one  of  iiis 
oge,  making  him  unable  to  work  for  about  four 
months,  and  leaving  a  permanent  flat  foot  and 
a  limp,  and  a  liability  to  some  pain  and  incon- 
venience, where  he  obtained  employment  at  pay 
not  materially  reducing  his  earning  capacity, 
was  excessive,  and  would  not  be  sustained  with- 
out a  remittitur  of  $2,000. 

(Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  S  S78;    Dec.  Dig.  «S=»132(7).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; I.  N.  Watson,  Special  Judge. 

"Not  to  be  ofllciaUyv)ubllshed." 

Action  by  James  W.  Winkleblack  against 
the  Great  Western  Manufacturing  Company 
and  the  Newby  Transfer  &  storage  Company. 
Dismissed  as  to  the  Transfer  Company,  and 
Judgment  for  plalntlflf  against  the  Great 
Western  Manufacturing  Company,  and  it  ap- 
peals. Affirmed  on  condition  that  plaintiff 
file  a  remittitur  of  $2,000;  otherwise,  revers- 
ed, and  cause  remanded. 

Wm.  W.  Hooper,  of  Leavenworth,  Kan., 
and  Griffin  &  Orr,  of  Kansas  City,  for  appel- 
lant. T.  J.  Madden  and  B.  C.  Whltesltt, 
both  of  Kansas  City,  for  respondent. 

JOHNSON,  J.  Plaintiff,  a  teamster,  sued 
the  Newby  Transfer  &  Storage  Company  and 
the  Great  Western  Manufacturing  Company 
to  recover  damages  for  personal  injuries  he 
alleged  were  caused  by  negligence  of  the  de- 
fendants, his  employers,  In  falling  to  exei^- 
dse  reasonable  care  to  furnish  him  a  reason- 
ably safe  place  in  which  to  work  and  with 
reascmably  safe  appliances.  The  answer  of 
each  defendant  was  a  general  denial  and 
pleas  of  assumed  risk  and  contributory  neg- 
ligence.   At  the  close  of  plaintiff's  evidence. 


the  court  sustained  a  peremptory  Instruction 
asked  by  the  transfer  cotapany,  but  over- 
ruled a  similar  instruction  aslced  by  tbe 
Great  Western  Company,  and  thereafter  the 
trial  proceeded  against  tbe  latter  defendant 
alone.  The  verdict  and  Judgment  were  for 
plaintiff  in  the  sum  of  $5,000,  and  defend- 
ant appeah3d. 

Plaintiff  bad  been  employed  by  the  trans- 
fer company  many  years  as  a  teamster,  and 
for  a  l«ng  time  bad  beesk  assigned  to  tbe 
duty  of  driving  a  team  and  wagon  which  his 
employer  used  excdusively  for  hauling  freight 
for  the  Great  Western  Company.  The  trans- 
fer company  charged  the  Great  Western  Com- 
pany a  stipulated  price  for  such  service  and 
employed  and  paid  plaintiff,  who  therefore 
was  the  servant  of  the  transfer  oompaiiy. 
Plaintiff  testified  that  as  such  teamster  his 
duty  should  have  been  to  receive  loads  to  be 
hauled  at  his  .wagon,  but  that  his  employer 
directed  him  to  obey  the  orders  of  the  Great 
Western  Company,  and  that  he  had  been 
required  frequently  by  the  foreman  or  ship- 
ping clerk  of  the  latter  company  to  assist  in 
trucking  heavy  articles  from  Its  warehouse 
to  the  wagon.  There  was  a  loading  dock  at 
the  rear  of  tbe  warehouse  the  platform  of 
which  practically  was  on  a  level  with  the 
floor,  and  the  petition  alleges  that  the  boards 
of  the  platform  and  floor  at  and  near  tbe 
doorway  were  decayed  and  in  a  dangerous 
condition. 

On  the  occasion  In  question,  plaintiff,  the 
shipping  clerk,  and  another  employ^  of  the 
Great  Western  Company,  drove  to  the  ware- 
house to  load  some  iron  shafting  Into  tbe 
wagon  for  transportation  and  delivery  to  a 
customer.  Arriving  at  the  warehouse,  they 
loaded  a  shaft  Ifi  feet  long  and  weighing 
about  350  pounds  lengthwise  on  a  two-wheel 
truck,  and  plaintiff,  moving  backward,  pro- 
ceeded to  pull  the  truck  and  load  from  in- 
side the  wareliouse  through  the  doorway  on- 
to the  dock  and  thence  to  the  wagon.  The 
surface  of  the  floor  and  dock  was  rough  and 
somewhat  uneven,  and  he  was  compelled  to 
exercise  care  to  keep  the  shaft  from  rolling 
off  the  truck.  While  thus  employed,  one  of 
the  wheels  dropped  into  a  hole  near  the  dooic- 
way,  tbe  truck  shifted,  and  the  shaft  rolled 
off  and  fell  on  bis  foot,  severely  and  perma- 
nently Injuring  it.    Plaintlfl  testified: 

"I  had  to  pull  kind  of  hard  on  account  of  the 
floor  l>einB  kind  of  rough  and  on  account  of 
going  backwards  and  puUiug.  I  got  to  the  door 
just  by  the  doorway,  the  dock  was  rough,  and 
llie  truck  frame  did  jiggle  and  turn  the  shaft- 
ing and  make  it  uneven  on  the  dock,  and  in  try- 
ing to  right  it  I  went  into  tbe  hole,  as  I  came 
out  into  the  door.  I  didn't  see  the  hole.  I 
was  going  backward  and  I  didn't  see  the  hole. 
The  truck  in  coming  out  and  running  sideways 
run  into  that  hole  and  started  to  turn,  and 
turned  the  truck  over,  and  the  shafting,  fell  on 
my  foot  That  was  right  in  the  doorway.  That 
was  a  hole  broken  through  there  at  the  time 
by  the  truck  falling  into  that  worn  place.  It 
was  rotten,  and  the  track  hrcikt  th«  hole— th» 
truck  wheel    The  wheel  did  not  go  clean  down. 
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tot  it  broke  the  place  through  so  the  'wi>«et 
•tuck  in  the  place  and  it  turnM  the  truck  up." 

It  appears  from  the  evidence  of  plaintiff 
tliat  the  bole  was  In  the  dock  platform  at 
the  doorway  and  not  in  the  floor  of  the 
bnllding;  that  plaintiff  knew  the  floor  and 
platform  were  in  a  defective  condition  and 
had  complained  about  them  to  the  shipping 
derk,  bat  did  not  knaw  they  were  so  defect 
tire  as  to  threaten  him  with  imminent  dan- 
ger ;  and  that  in  moring  the  truck  he  obeyed 
tlie  order  of  the  shipping  clerk,  who  was 
tlie  foreman  in  charge  of  the  work  of  load- 
ing the  shafting. 

The  evidence  of  defendant  contradicts  that 
of  plaintiff  in  many  vital  particulars.  The 
shipping  clerk  described  the  floor  and  dock 
as  being  sound  but  rough  along  the  course 
followed  by  the  truck,  though  there  were 
some  rotten  places  at  the  sides  which  were 
some  distance  from  the  course  through  the 
doorway.  There  was  a  knot  hole  Just  out- 
side the  doorway,  but  It  was  not  large  enough 
to  have  disturbed  the  equilibrium  of  the 
truck  If  a  wheel  passed  over  it  He  denied 
tliat  be  ordered  plaintiff  to  move  the  truck, 
and  says  that,  after  he  and  bis  helper  had 
placed  the  shaft  on  the  truck  and  had  turned 
to  some  otber  task,  plaintiff  voluntarily  un- 
dertook to  pull  the  truck  out  to  the  wagon. 
Defendant's  evidence  tends  to  show  that,  un- 
der the  terms  of  its  arrangement  with  the 
transfer  company,  plaintiff  was  to  receive 
all  loads  at  the  wagon,  was  to  do  no  work  in 
the  warehouse,  had  never  been  ordered  to 
do  such  work,  and  that  the  shipping  clerk 
was  not  a  foreman  nor  authorized  to  enlist 
plaintiff  In  the  service  of  defendant. 

[1]  The  verdict  for  plaintiff  settled  all  con- 
troverted issues  of  fact  in  bla  favor  and,  find- 
ing substantial  evidentiary  support  for  his 
contention  that  he  was  placed  by  his  employ- 
er onder  the  control  and  direction  of  defend- 
ant, under  a  general  order  to  do  whatever 
defendant  ordered  him  to  do,  and  that  de- 
fendant, in  turn,  had  placed  him  under  the 
direct  control  of  the  shipping  clerk,  who  fol- 
lowed the  practice  of  having  him  assist  in 
the  work  of  loading  freight  in  the  warehouse 
and  tmchLing  It  to  the  wagon,  we  must  as- 
soffle,  for  the  purposes  of  the  demurrer  to 
tlie  evidence,  that  such  was  the  nature  of 
bU  employment  and  of  the  duties  his  master 
compelled  him  to  i>erform  for  defendant 
Bat  counsel  for  defendant  argue  that  these 
facts  do  not  disclose  that  plaintiff  was  the 
Krrant  of  defendant  in  the  work  of  mov- 
ing the  truck  and  that,  since  the  petition 
alleges  a  cause  of  action  founded  on  a  breach 
of  duty  defendant  owed  plaintiff  as  its  serv- 
ant, there  Is  a  variance  between  allegation 
tod  proof  which  should  preclude  a  recovery 
in  this  action.  Much  of  counsel's  brief  and 
trgnment  on  this  branch  of  the  case  is  bot- 
tomed on  defendant's  version  of  the  facts 
which  the  Jury  rejected. 

(2, 3]  We  need  not  discuss  the  case  from  the 
Tlewpoint  that  plaintiff  was  a  mere  volunteer 
187  S.W.— 7 


in  movlog  the  tmclr  and  therefore,  at  best, 
was  no  more  than  a  licensee  of  defendant, 
since  bis  evidence  shows  and  the  Jury  found 
that  he  was  in  the  actual  performance  of  du- 
ties of  his  employment  imposed  upon  htm  by 
bis  master,  the  transfer  company.  He  was 
hired  and  paid  by  the  transfer  company, 
which  alone  luid  a  right  to  discbarge  him, 
but  that  company,  according  to  the  testi- 
mony of  its  president,  "hired  this  team  to 
them  (defendant)  by  the  year,  and  the  team 
reported  to  them  every  morning  for  their  in- 
structions. •  •  •  When  he  (plaintiff) 
went  there  he  was  entirely  under  their  con- 
trol. W!e  didn't  even  pay  any  attention. in 
any  way,  shape,  or  fom  after  we  sent  him 
there  of  a  morning."  Under  such  agreement 
and  practice,  defendant  certainly  assumed 
towards  plaintiff,  with  respect  to  the  carry- 
ing out  of  orders  given  pursuant  to  the  ex- 
ercise of  the  rights  of  mastership  over 
him,  the  rec^rocal  duty  to  exercise  rea- 
sonable care  to  furnish  him  a  reasonably 
safe  place  In  which  to  work.  As  a  gen- 
eral rule,  the  relation  of  master  and  serv- 
ant does  not  exist  between  an  employer 
and  the  servants  of  an  Independent  contrac- 
tor; but,  where  thd  employer  assumes  con- 
trol over  such  servant  and  the  work  perform- 
ed by  him,  the  relation  of  master  and  serv- 
ant exists,  and  the  employer  will  be  held 
liable  to  the  servant  for  the  Injurious  conse- 
quences to  him  of  a  negligent  breach  of  the 
most  primary  duty  of  mastership,  as  well 
as  for  injuries  to  others  inflicted  by  the  neg- 
ligent acts  of  the  servant  in  the  discharge 
of  his  employment.  26  Cyc.  970,  971 ;  1  L.a- 
batt  on  Master  &  Servant  (2d  Ed.)  56,  60. 

The  idea  that  an  employer  may  hire  and 
assume  complete  control  over  the  servant  of 
an  independent  contractor,  and  yet  not  owe 
him  the  same  duty  he  would  owe  a  servant 
of  his  own,  is  without  the  support  of  either 
reason  or  authority.  The  right  to  control 
plaintiff — to  order  him  to  wheel  the  load  out 
of  the  warehouse — made  plaintiff  defendant's 
servant  in  the  performance  of  that  task. 
He  was  neither  trespasser,  licensee,  Aor  in- 
vitee, but  a  servant  entitled  to  the  protection 
of  a  reasonable  performance  by  defendant  of 
a  master's  duty  towards  him.  There  is  no 
variance  between  allegation  and  proof  re- 
lating to  the  status  of  plaintiff  with  defend- 
ant 

[4,  5]  Counsel  for  defendant  argue,  further, 
that  there  is  a  variance  between  essential 
spedflcations  In  the  petition  and  the  proof 
with  respect  to  the  place  of  the  defect,  and 
therefore  that  a  recovery  was  allowed  on  a 
cause  not  pleaded.  The  precise  point  is  that 
the  petition  placed  the  hole  in  the  floor  of 
the  warehouse,  at  the  doorway,  while  the 
proof  of  plaintiff  placed  it  in  the  dock  plat- 
form, Just  over  the  dividing  line  between  the 
floor  and  platform. 

The  rule  is  well  settled  that,  where  tlie 
plaintiff  specifies  in  his  petition,  he  must 
held  to  bis  specifications  and  cannot 
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lowed  to  re<!orer  on  proof  of  a  dUTerent  state 
of  facta — this  Is,  on  tbe  theory  that  the  de- 
fendant when  called  upon  to  meet  proof  ot 
certain  specified  facts  must  not  be  confront- 
ed at  the  trial  with  the  burden  of  meeting 
proof  of  something  entirely  different — and 
the  farther  rale  is  Just  as  well  settled  that, 
where  the  petition  contains  a  general  state- 
ment of  negligence  followed  by  the  averment 
of  the  speciac  facts  of  the  alleged  negligence, 
the  plaintiff  will  be  confined  to  a  recovery 
upon  the  specific  facts.  Thompson  v.  Livery 
Co.,  214  Mo.  487,  118  S.  W.  1128. 

Turning  to  the  petition,  we  find'  upon  an 
analysis  of  all  Its  expressloils  defining  the 
negligent  act  which,  of  course,  must  be  read 
together,  that  they  leave  the  precise  locns 
of  the  hole  uncertainly  defined,  doubtless  for 
the  purpose  of  enabling  plaintiff  to  recover 
on  proof  that  it  was  on  either  side  of  the 
dividing  line  between  the  warehouse  floor 
and  dock  platform.  The  charge  of  negli- 
gence is  that: 

"Defendants  allowed  and  permitted  said  floor 
of  said  loodiag  dock  or  platform  and  the  floor 
of  said  warehouse  near  said  doorway  over  which 
plaintiff  ran  said  truck  in  the  doing  of  said 
work  to  be  and  remain  depressed,  worn,  rough, 
and  uneven,  and  the  wood  composing  floor  of 
said  dock  and  the  floor  of  said  warehouse  at 
said  point  to  be  and  remain  in  a  soft  or  rotten 
and  defective  and  worn-out  condition,  and  with 
a  hole  or  holes  therein  into  which  the  wheel  of 
said  truck  dropped  at  the  time  of  plaintitTs 
injury,  thereby  rendering  same  unsafe  and  dan- 
gerous." 

In  the  preceding  description  of  the  way 
In  which  the  Injury  occurred,  language  was 
used  which  might  be  understood  to  indicate 
the  location  of  the  hole  as  being  In  the  floor ; 
but  the  charge  of  negligence  we  have  quoted 
left  its  place  uncertain  and  clearly  advised 
defendant  to  prepare  to  meet  proof  that  it 
was  on  one  side  or  the  other  of  the  doorway. 
Defendant  did  not  file  a  motion  to  make  the 
petition  more  definite  and  certain,  but  ac- 
cepted It  as  sufficient,  and  the  proof  that  the 
hole  was  just  over  the  line  in  the  dock  plat- 
form was  within  the  scope  of  the  specifica- 
tions. 

[8,  7]  The  defense  of  assumed  risk  may  be 
disposed  of  with  the  observation  that  plain- 
tiff did  not,  and  could  not,  assume  the  risk 
of  Injury  caused  by  negligence  of  defendant 
In  failing  to  exercise  reasonable  care  to  fur- 
nish him  a  reasonably  safe  place  In  which  to 
work,  and,  since  his  proof  tends  to  show 
that  such  negligence  was  the  cause  of  his 
injury,  the  defense  of  assumed  risk  could 
not  be  regarded  as  established  in  law.  Nor 
would  we  be  warranted  in  holding  that 
plaintiff  was  guilty  In  law  of  contributory 
negligence.  Though  he  knew  that  the  course 
he  would  be  compelled  to  travel  was  In  bad 
repair  and  was  dangerous,  his  position 
that  he  did  not  and  could  not  know  that 
it  was  so  dangerous  as  to  threaten  blm  with 
imminent  risk  of  Injury  cannot  be  declared 
unreasonable,  and,  considering  that  his  at- 
tention was  centered  on  the  task  of  keeping 
the  shaft  iu  place,  we  cannot  say  that  he 


should  have  discovered  and  arotded'  the  'bole. ' 
His  conduct  presents  Issues  ot  fact  wblcli 
the  court  properly  sent  to  tbe  Jury  for  soln- 
tlon.    The  court  did  not  err  in  overruling 
the  demurrer  to  the  evidence. 

Instruction  A  given  at  the  request  of  plain- 
tiff is  criticized  on  the  grounds  that  It  is  too 
long  and  verbose  and  assumes  that  plaintiff 
was  the  servant  of  defendant.  Counsel  do  not 
point  out,  nor  have  we  been  able  to  discover, 
any  unnecessary  fact  Included  in  the  hypoth- 
esis on  which  a  verdict  was  directed;  nor 
do  we  find  any  repetitious  or  confused  or 
misleading  phrasing  of  the  elements  of  tbe 
hypothesis.  The  Instruction  was  long,  but 
necessarily  so.  The  second  criticism  bas 
been  sufficiently  answered  in  what  we  have 
said  In  the  discussion  of  the  relationship  be- 
tween plaintiff  and  defendant  Other  criti- 
cisms of  this  Instruction  are  passed  with  the 
comment  that  they  are  not  well  grounded. 

H]  Objections  to  certain  remarks  of  coun- 
sel for  plaintiff  in  his  argument  to  the  jary 
are  urged,  but  cannot  be  considered,  since 
the  record  falls  to  show  that  objections  were 
made  at  the  time  of  the  remarks,  or  to  aticm 
the  taking  of  exceptions  to  tbe  rulings  of 
the  court  on  such  objections. 

[9,10]  The  point  of  an  excessive  verdict 
seems  to  be  well  taken.  Plaintiff  was  54 
years  old  at  the  time  of  his  Injury  and  was 
earning  fl0.50  per  week.  Certain  bones  In 
his  foot  were  broken,  but  the  fracture  healed 
as  well  as  could  be  expected  In  a  person  of 
his  age.  His  foot  was  kept  in  a  plaster  cast 
until  it  healed,  and  he  was  unable  to  work 
for  about  four  months.  He  has  a  flat  foot, 
and  this  condition  will  be  permanent,  and  he 
will  always  limp  In  walking  and,  of  course, 
will  "favor"  that  foot  and  will  snffer  some 
pain  and  Inconvenience.  He  is  now  employed 
by  a  railroad  company  as  a  flagman  at  $40 
per  month  and  is  able  to  do  that  kind  of 
work.  He  incurred  no  expense  for  surgical 
and  medical  treatment,  and  his  earning  ca- 
pacity has  not  been  diminished  to  any  ap- 
preciable pecuniary  extent,  though,  of  course, 
he  could  not  engage  in  some  employments 
that  he  could  follow  If  he  had  not  been  in- 
jured. Loss  of  time  while  his  foot  was  heal- 
ing, pain  and  suffering,  past  and  to  come, 
and  the  humiliation  of  being  crippled,  are 
the  elements  for  which  he  is  entitled  to  re- 
cover reasonable  compensation.  Measured 
by  the  standard  employed  by  the  Supreme 
and  Appeal  Courts  in  measuring  damages  in 
I)ersonal  Injury  cases  to  ascertain  whether 
or  not  the  verdict  transcended  reasonable 
bounds,  we  think  the  verdict  Is  excessive, 
and  that  the  Judgment  should  be  reduced  to 
$3,000,  and  we  require  plaintiff,  as  a  condi- 
tion for  the  affirmance  of  the  Judgment,  to 
enter  a  remittitur  of  ?2,000.  | 

Counsel  for  plaintiff  make  the  point  that 
the  bill  of  exceptions  was  not  properly  au- 
thenticated, but  there  is  no  merit  In  it,  and 
we  shall  not  discuss  it. 

On  condition  that  within  10  days  from 
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SOag  of  tbto  oplatoD  plaintiff  shall  file  a  re- 
mlttltnr  o<  fZfiOO,  tbe  Judgment  will  be  af- 
flrmed;  otherwise,  it  will  be  reversed  and 
tbe  caoae  remanded.  It  la  so  ordered.  All 
ooDcor. 


COMMERCIAI.  BANE  v.  AMERICAN 

BONDING  CO,    (No.  1765.) 

(SptinKfield  Court  of  Appeals.    Missouri.    May 

25, 191&    Behearing  Denied  June  24, 1916.) 

1.  Appiai.  aro  Ebbob  «=al018  —  Rkvuw  — 

ReFEBEB'S    FISDINO— CONCLBSlVBNESa 

A  referee's  finding  on  the  issues,  supported 
•7  the  evidence,  is  coaclusive  on  such  issues  in 
tb«  Court  of  Appeals. 

[Ed.  Note. — For  otjier  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4006,  4007;   Dec  Dig.  «=» 

2.  Insxibawce  «=9250(1)  —  Fidelitt  Insub- 
ANCE— Statute. 

Rev.  St  1909,  t  7024,  relating  to  the  con- 
rtniction  of  warranties  of  fact,  secaon  7026,  for- 
Iridding  the  evasion  of  provisions  relating  to  war- 
MDties,  etc.,  and  section  6937,  providing  that 
no  misrepresentation  made  in  obtaining  a  policy 
of  life  insurance  shall  be  deemed  material  to  ren- 
der the  poUcy  void  unless  the  representation 
ihall  have  actually  contributed  to  the  continKen- 
cj  on  which  it  is  payable,  do  not  cover  fidelity 
bonds. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  689;  Dec.  Dig.  «=3250(1).] 

3.  INBITBARCE  «=!9267— CONTRACT— WaBRANTT. 

A  warranty  is  a  parcel  of  the  contract  and 
mast  be  absolutely  tme,  whether  material  to 
the  risk  or  not 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Cent  Dig.  i  667;  Dec.  Dig.  ®=»267.] 

4.  iKsuKAHOB  «=»146(1)  —  Renewal  —  Coh- 

STBDcnON  or  OOMTBACT. 

A  renewal  of  a  policy  or  bond  constitutes  a 
leparate  and  distinct  contract  for  the  period  cov- 
ered thereby,  and,  where  the  renewal  receipt  re- 
cites a  renewal  in  accordance  with  the  terms  of 
the  bond,  it  is  a  contract  with  the  same  terms 
as  evidenced  by  the  bond  renewed. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent   I>ii._«   276,   278-283.   287-291;    Dec. 

5.  IxsuBAKCE  <S=»146(1)— Fidelitt  Bowi>— Re- 
SBWALi— Wabkantibs. 

Ifae  original  warranties  run  through  any  re- 
newal of  a  fidelity  bond,  and  the  insurer,  in  case 
demand  is  made  on  it  under  the  terms  of  the 
contract  may  show  that  any  statements  in  the 
original  application  made  for  the  bond  were  nn- 
trae;  but  this  does  not  mean  that  such  state- 
ments are  promissory  covenants  or  warranties 
vhicli  will  render  the  bond  void  if  the  conditions 
existing  between  tiie  employ^  and  tbe  insured 
lure  become  changed. 

[Ed.  Note. — For  other  cases,  see  Inanranee, 
Cent  Dig.  SI  276,  278-283,  287-291 ;  Deo.  Dig. 
«=145(I).] 

6.  IssUBANCE  «=»265  —  Fideutt  Bond  —  R»- 
KEWAi  Receipt— Repbksentation. 

Where  a  bonding  eompany,  issuing  a  renewal 
Nceipt  required  the  statement  from  the  insured 
SMerting  that  tbe  employ^  bad  faithfully  and 
honestly  accounted  for  all  moneys  and  property 
and  always  had  sufficient  securities  on  hand  to 
bahutoe  Ids  aoeonnts,  and'  was  not  then  in  de- 
taolt  which  statement  was  not  made  a  warranty 
by  any  of  the  terms  of  the  contract,  the  state- 
ments were  only  representations,  and  not  war- 
ranties. 

[Bd.  Note.— SXir  other  cases,  see  Insurance, 
Cest  Dig.  i  560;   Dec  Dig.  «»265J 


7.  IKSDAAHCS  «s>253— "lUrBBSXnSAKIOKa"-.- 

£ffbct. 
Representations  are  not  a  part  of  the  con- 
tract in  the  sense  that  warranties  are,  but  are 
inducements  to  a  contract  though  not  facts 
which  are  contracted  to  be  true,  and  they  do 
not  have  to  be  literally  true,  as  do  warranties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §i  C!88-&12;    Dec.  Dig.  <g=»253. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Representation.] 

8.  Iksdbahce   «=»255,   256(1)— Fidelitt   In- 

SUKANCa— BEPBKSBNT.moN— KFFECT. 

A  representation  In  the  renewal  receipt  of  ^ 
fidelity  bond  that  the  employ^  was  not  in  default 
was  a  representation  material  to  the  rislt,  and 
which  if  falsely  or  fraudulently  made  would 
avoid  the  contract. 

[Ed.  Note.— For  other  cases,  see.  Insurance, 
CentDig.  SS  548,  549;  Dec.I>ig.  «=»255,  256(1).] 

9.  Iksxtbance  <e=32S6(2)  —  Fioblitt  Bond  — 

BXPBESBNTATIONS. 

In  the  case  of  a  representation,  although  ma- 
terial to  the  risb,  if  made  in  good  faith,  its  fal- 
sity will  not  render  the  contract  induced  thereby 
void  or  voidable. 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Cent  Dig.  i  640;  Dec.  Dig.  €=»256(2).] 

10.  Insttbance  ®=>256(2)  —  Fidelitt  Bond  — 
Kbnewal  Contbact— Repbbsentationb. 

Where  a  fidelity  bond  provided  that  all  rep- 
resentations made  by  the  employer  to  the  sure- 
ty were  warranted  to  be  true,  the  employer's 
statements  or  representations  on  the  issuance  of 
a  renewal  receipt  that  the  employe  bad  not  to 
tbe  knowlediie  of  the  employer  been  in  default  in 
the  position  covered  by  the  bond  and  a  renewal 
receipt,  and  had  faithfully  accounted  for  nil 
moneys  in  his  custody,  and  was  not  in  deftiult, 
made  when  none  of  the  officers  of  the  insured 
bank  knew,  or  had  any  reasonaUe  ground  for 
knowing,  tliat  the  employ^  was  in  default,  were 
not  made  recklessly,  but  in  tbe  honest  belief  that 
they  were  true,  and  their  nntruth  would  not  de- 
feat the  renewal  bond. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  g  540;  Dec  Dig.  <8=»2sC(2).] 

Appeal  from  Circuit  Court,  New  Madrid 
County;    Sterling  H.  McCarty,  Judge. 

Action  bj  the  Commercial  Bank  against 
the  American  Bonding  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Everett  Reeves,  of  Carutbersville,  tor  ap- 
pellant John  A  Hope,  of  St  Louis,  and 
Riley  ft  Siley,  of  New  Madrid,  tor  respond- 
ent. 

FABBINOTON,  J.  The  plaintiff  (respond- 
ent) recovered  a  Judgment  for  tbe  full  penal- 
ty of  an  indemnity  bond,  and  the  defendant 
appealed. 

Walter  !•.  Meier,  a  bookkeeper  In  the  em- 
ploy of  the  plaintltr  bank  at  New  Madrid, 
Mo.,  was  required  in  Octob^  1907,  to  give 
a  bond  to  cover  any  defalcatl(His  or  embessle- 
ments.  This  bond  was  bought  ofand  signed 
by  the  defendant  In  the  application  for  the 
bond  were  certain  questions  asked  tbe  pres- 
ident of  tbe  bank  which  he  as  such  answered 
in  writing  and  signed,  among  which  are  ttie 
f  (blowing: 

"6.  Is  the  applicant  now,  or  has  he  bean  from 
any  cause,  indebted  to  the  bank 
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If  TO,  gin  particnlars,  statine  amount,  how  in- 
curred, and  how  payment  is  secured.  Answer: 
No. 

"6.  (a)  Is  the  applicant  now  or  aboAt  to  be 
engagred  or  interested  in  &ny  other  business  or 
employment  other  than  in  the  bank's  service? 
Answer:   No." 

"12.  (a)  Has  applicant  always  faithfully,  hon- 
estly, and  punctually  accounted  to  yon  for  all 
moneys  and  property  heretofore  onder  his  control 
or  custody  as  your  employ6?  Answer:,  Yes. 
(b)  Are  applicant's  accounts  at  this  date  in  ev- 
ery respect  correct  and  proper  securities,  prop- 
^rty,  and  funds  on  band  t»  balance  his  accounts  V 
Answer:  Tes." 

Immediately  after  these  and  other  ques- 
tions and  answers  tn  tiie  application  tbe  fol- 
lowing appears: 

"It  is  agreed  that  the  above  answers  shall 
be  warranties  and  form  a  part  of  and  be  condi- 
tions precedent  to  the  issuance,  continuance, 
or  any  renewal  of  or  substitution  for  the  bond 
tbat  may  be  issued  by  the  American  Bonding 
Company  of  Baltimore  In  favor  of  the  undersign- 
ed upon  the  person  above  named." 

The  bond  was  renewed  each  year  before 
the  Issuing  of  a  renewal  receipt,  and  before 
each  renewal  receipt  was  Issued  the  cashier 
of  the  bank  made  the  following  written  state- 
ment: 

"This  is  to  certi^  that  since  the  issual  of  the 
above  bond  Mr.  Walter  L.  Meier,  hereinafter 
called  employ^,  has  faithfully,  honestly,  and 
punctually  accounted  for  all  moneys  and  prop- 
erty in  the  said  employe's  control  or  custody  as 
my  or  our  employ^,  has  always  had  proper  funds 
and  securities  on  hand,  and  is  not  now  in  de- 
fault as  such  employ^." 

Each  renewal  receipt  provided: 

"In  consideration  of  the  sum  of  twelve  and 
"/jpo  dollars,  American  Bonding  Company  of 
Baltimore  hereby  continues  in  force  its  surety 
bond  No.  ^82440  for  the  fidelity  of  Walter  L. 
Meier,  in  favor  of  the  Commercial  Bank,  New 
Madrid,  Missouri,  from  the  4th  day  of  October, 
1908,  to  the  4th  day  of  October,  1909  (dates 
being  appropriate,  of  course),  in  the  penalty 
of  five  thousand  dollars,  covering  the  same  po- 
sition and  SDbjec^  to  all  the  covenants  and  con- 
ditions set  forth  and  expressed  in  said  bond 
heretofore  issued  by  this  company  on  the  17th 
day  of  October.  1907." 

It  is  uncontrovertcd  that  at  the  times  tbe 
renewal  receipts  were  Issued  covering  the 
defalcations  and  embezzlemcDts  allowed  by 
the  Judgment  of  the  trial  court  Meier  was 
heavily  overdrawn  at  the  bank  in  sums  rang- 
ing from  $1,000  to  $4,000,  which  overdrafts 
were  made  by  him  without  the  knowledge  or 
consent  of  the  bank,  and  it  is  further  beyond 
controversy  that  when  such  overdrafts  were 
discovered  Meier  was  told  by  the  officers  of 
the  bank  to  reduce  them.  Tbey  were  after- 
wards reduced  and  taken  care  of,  being  paid 
to  tbe  bank  by  friends  of  Meier  who  were 
also  officers  and  stockholders  in  the  bank. 
It  is  admitted  that  he  owed  the  president  of 
the  bank  who  signed  the  original  application 
several  thousand  dollars  when  the  renewals 
on  which  the  recovery  was  based  were  is- 
sued. It  is  a  fact  that  Meier  ventured  in  the 
automobile  business  and  became  indebted 
therein  several  thousand  dollars,  buying  such 
business  and  giving  his  notes  and  a  mortgage 
to  secure  tbe  same  to  the  man  who  wa^  pres- 


ident of  the  bank,  and  wbo  signed  tbe  origi- 
nal application.  It  is  also  a  fact  beyond  <jues- 
tion  that  Meier  had  little  or  no  property  to 
stand  good  for  Ids  Indebtedness,  which  in- 
cluded the  overdrafts  and  the  individual  in- 
debtedness to  officers  of  the  bank,  and  tbat 
the  fact  of  his  indebtedness  and  the  amount 
of  property  he  owned  were  well  known  to  the 
bank's  officers.  It  appears  that  he  became 
engaged  in  the  picture  show  business  when 
these  renewals  were  issued.  His  salary 
from  the  bank  was  $1,000  per  year.  All  his 
business  ventures  were  failures,  and  be  de- 
faulted and  embezzled  from  the  bank  be- 
tween $6,000  and  $7,000,  whidi  he  states  was 
lost  by  him  In  gambling  at  a  game  designated 
in  the  record  as  "shooting  craps."  The  fol- 
lowing admission  was  made  during  the  trial: 

"It  is  admitted  that  the  plaintiff  gave  the  de- 
fendant American  Bonding  Company  no  notice 
of  any  kind  or  character  of  the  aUeged  over- 
drafts, defaults,  errors,  embezzlements,  or  any 
other  misconduct  of  Walter  L>.  Meier  in  his  em- 
ployment with  the  Commercial  Bank  prior  to  W. 
H.  Garanflo's  letter  dated  November  8,  1912, 
which  has  been  offered  in  evidence,  and  that  no 
other  notice  than  the  notice  and  proof  of  loss 
heretofore  offered  in  evidence  in  this  case  by 
the  plaintiff  was  ever  given  to  the  defendant 
American  Bonding  Company." 

The  bond  contained  tbe  following  provl- 
sions: 

'  "15.  This  bond  is  made,  issued,  and  accepted 
or  reneAved  upon  the  following  conditions: 

"(1)  This  bond  sliall  not  lapse  at  the  end  of  the 
above  time  if  it  shall  be  continued  in  force  by  a 
renewal  receipt  or  receipts,  executed  by  the 
surety,  but  shall  continue  in  force  for  the  term 
or  terms  of  such  renewal.  Tbe  liability  of  the 
surety,  however,  shall  not  be  cumulative. 

"(2)  That  all  the  representations  made  by  the 
employer,  Iiis  or  its  officers,  to  the  surety  are 
warranted  by  the  employer  to  be  true;  that  the 
employ6  has  not  to  the  knowledge  of  the  em- 
ployer, his  or  its  officers,  been  in  arrears  or  a 
defaulter  in  the  position  covered  by  this  bond  or 
in  any  other  position.    •    ♦    •  " 

A  number  of  defenses  were  set  up  by  tbe 
defendant,  including  tbe  knowledge  of  the 
officers  of  the  bank  as  to  Meier's  gambling, 
the  question  of  the  good  faith  of  the  bank's 
officers  in  relation  to  the  overdrafts,  the  fail- 
ure on  their  part  to  notify  the  defendant 
of  these  overdrafts,  the  ftiilure  on  tbeir 
part  to  properly  investigate  the  books  and 
accounts  of  A^eler,  and  the  failure  on  their 
part  to  use  ordinary  diligence  to  discover 
the  false  charges  and  actual  embezzleu>entB 
that  took  place. 

[1]  The  case  was  referred  to  a  referee  who 
found  all  the  issues  as  to  good  faith,  knowl- 
edge, and  the  like,  in  favor  of  the  bank,  and, 
there  being  evidence  to  support  such  findings, 
this  disposes  of  these  questions  here.  Lack- 
land V.  Renshaw  &  Surety  Co.,  256  Mo.  loc 
dt  152,  165  S.  W.  314.  He  found  that  Meier 
had  embezzled  $6,018.69  between  November 
27,  1911,  and  October  9,  1912,  tbe  false  ' 
charges  on  tbe  books  being  21  in  number, 
and  ranging  in  amount  fr<nn  $55  up  to  $1,- 
000.  Tbe  finding  of  the  referee  treated  of 
Meier's  overdrafts,  debts,  and  ventnres  Into 
other  hiwineaa  In  this  fa^oa:      ,   -^  ^  ^ 
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"I  do  not  find  that  the  bank  was  proUhitad 
from  maldng  loans  to  Meier  or  to  his  auto  com- 

Snj,  or  to  his  picture  ghow  company,  nor  was 
aer  deprived  of  the  right  to  engage  in  other 
binineai  under  boa  contract  witli  the  bond  or 
Titli  the  bank." 

[2]  Sectioiia  7024,  7026,  and  6&S7,  B.  S. 
1909,  do  not  cover  this  character  ot  con- 
tract, and,  as  was  held  In  Fadflc  Mutual  Ins. 
Go.  7.  Glaser,  245  Mo.  loc  dt  386,  150  S.  W. 
549,  45  Ia  R.  A.  (N.  S.)  222,  thia  secUon  was 
not  Intoided  to  restrict  the  traedom  of  con- 
tract except  In  tbose  Instances  falllnK  wltbln 
its  provisions. 

[1]  Ibis  case  la  to  be  governed  by  the  gen- 
eral law  of  contracts.  That  genenl  law  Is 
well  settled,  and  Is  tbat  a  warranty  Is 
"parcel  of  the  contract"  (Salts  t.  Prudential 
InsuTance  Co.,  140  Mo.  App.  142,  120  S.  W. 
714),  and  tbat  warranties  must  be  absolutely 
tnie  whether  material  to  the  risk  or  not 
(Aloe  ▼.  Mutual  Beserre  Life  Ass'n,  147  Mo. 
Sei,  49  S.  W.  553;  Pacific  Mutual  Life  Ins. 
0>.  V.  Glaser,  supra;  Krey  Packing  Co.  v.  U. 
S.  Fidelity  &  Guar.  Co.,  189  Mo.  App.  loc. 
dt  508,  175  S.  W.  822;  Lyons  v.  National 
Surety  Ca,  243  Mo.  607,  147  S.  W.  778; 
Guarantee  (>>.  of  North  America  y.  Mechan- 
ics' Savings  Bank  &  Trust  Co.,  183  TT.  8.  402, 
22  Sup.  Ct.  124,  46  L.  Ed.  253;  McDenuott  ▼. 
Modem  Woodmen  of  America,  97  Mo.  App. 
636,  71  S.  W.  833). 

[4]  It  is  held  in  Long  Broa  Grocery  Co.  ▼. 
U.  S.  Fid^ty  &  Guar.  Co.,  130  Mo.  App.  loc. 
dt  430,  no  S.  W.  31: 

"Hie  rule  is  generally  recognized  that  'a  re- 
newal of  a  policy  constitutes  a  separate  and  dis- 
tinct contract  for  the  period  or  time  covered 
by  aoefa  renewal.  It  Is,  however,  a  contract 
irith  the  aame  terms  and  conditions  as  is  evi- 
deiced  by  the  bond  which  is  renewed,  because 
tl>e  renewal  receipt  recites  that  it  is  renewed  in 
accordance  with  the  terms  of  the  bond.'  De 
Jenette  v.  Siddity  &  Casualty  Co.  of  N.  Y.  [98 
Ky.  558]  38  8.  W.  828;  Railroad  v.  American 
Surety  Co.,  99  Fed.  674  (41  C.  C.  A.  45] ;  In- 
snrance  Co.  v.  Walsh,  64  in.  164,  5  Am.  Rep. 
115;   Brady  ▼.  Insurance  Ca,  11  Mich.  425." 

The  opinion  (continuing)  holds  that  the 
only  warranties  on  which  the  company  could 
b«  held  to  rely  are  tbose  contained  In  the 
original  application  as  modified  or  changed 
in  a  subsequent  application  for  a  renewal. 

[S]  In  our  case  there  Is  no  evidence  what- 
ever that  at  the  time  the  original  application 
vas  made  there  were  any  of  the  statements 
which  were  warranted  to  be  true  which 
»cre  false  or  untrue.  The  bond  nowhere 
makes  the  statements  made  in  the  applica- 
tion for  a  renewal  warranties,  and,  as  the 
bond  Is  not  cumulative,  but  on  a  renewal,  lia- 
bility thereon  Is  extended  not  only  over  de- 
falcations made  within  the  first  year,  but 
also  during  tbe  renewal  period,  the  penal  sum 
named  therein  being  the  full  extent  ot  the 
company's  liability,  it  can  be  readily  seen 
that  tbe  consideration  given  by  tbe  company 
tot  tbe  premium  on  a  renewal  is  less  than 
the  consideration  given  for  the  first  year  a 
bond  is  issued.  It  Is  true  tbat  the  original 
warranties  run  through  any  renewal,  which 


means  tbat,  wbeie  a  bond  is.  renewed  the 
company  has  a  right,  in  case  demand  is  made 
on  it,  under  the  terms  of  the  contract,  to 
show  that  any  stat^uents  in  tbe  original  ap^ 
plication  made  for  the  bond  were  untrue,  bat 
this  does  not  mean  that  sucb  statements  are 
promissory  covenants  or  warranties  which 
will  render  the  bond  void  it  tbe  conditions 
existing  between  the  employ^  and  bis  em- 
ployer become  changed. 

[6]  Tbe  bonding  company  In  this  case  did 
issue  a  renewal  receipt  and  thereby  renewed 
its  contract,  but  before  doing  so  it  required 
a  statement  which  It  prepared  and  requested 
tbe  cashier  to  sign,  making  only  tbe  asser- 
tion that  the  employ^  bad  faithfully,  honest- 
ly, and  punctually  accounted  for  all  moneys 
and  property  and  always  bad  proper  securi- 
ties, property,  and  funds  on  band  to  balance 
bis  accounts,  and  was  not  then  in  default. 
This  statement,  as  said  before,  was  not  made 
a  warranty  by  any  of  the  terms  of  tbe  con- 
tract before  us,  and  can  tberefore  be  con- 
sidered only  as  a  representation.  And  on 
examining  the  bond  it  will  be  seen  (in  sec- 
tion 2  hereinbefore  copied)  that  the  represen- 
tation was  "that  the  employ^  has  not  to  the 
knowledge  of  the  employer,  bis  or  its  officers, 
been  in  arrears  or  a  defaulter  in  tbe  position 
covered  by  this  bond  or  in  any  other  posi- 
tloa"  Tbe  renewal  certificate  required  by 
the  company  was  practically  a  reiteration  ot 
tbat  clause  of  the  original  bond.  We  there- 
fore hold  tbat  tbe  statements  made  in  the 
renewal  certificate  were  by  tbe  terms  of 
tbe  agreements  between  the  parties  nothing 
more  than  representations  and  not  warran- 
ties. This  being  true,  it  becomes  important  to 
view  the  question  from  the  standpoint  that 
such  representations  made  in  tbe  renewal 
certificate  were,  in  fact,  false  and  untrue, 
because  at  that  time  Meier  was  In  arrears, 
and  was  a  defaulter,  as  the  amount  sought  by 
the  plaintiff  in  its  petition  discloses. 

[7,  8]  The  law  is  well  settled  tbat  repre- 
sentations are  not  a  part  of  tbe  contract  in 
the  sense  tbat  warranties  are ;  tbat  is,  they 
are  inducements  to  a  contract,  but  not  facts 
which  are  contracted  to  be  true.  It  is  also 
settled  tbat  a  representation  does  not  have 
to  be  literally  true  as  does  a  warranty. 
However,  a  representation  which  is  material 
to  tbe  risk — and  we  hold  that  the  representa- 
tion made  in  this  case  was  undoubtedly  ma- 
terial to  the  risk — and  which  is  falsely  ox 
fraudulently  made,  will  avoid  the  contract. 

[9]  There  is  yet  another  distinction  to  be 
noted  between  a  fact  which  is  warranted  to 
be  true  and  one  which  is  represented  to  be 
true,  and  that  is  that  in  the  case  of  a  war- 
ranty the  statement  must  be  true,  whether 
material  to  tbe  risk  ot  not,  and  must  also 
be  true  in  fact  (Aloe  v.  Mutual  Reserve  life 
Ass'n,  147  Mo.  561,  49  S.  W.  553;  McDennott 
r.  Modem  Woodmen  of  America,  97  Mo.  App. 
636,  71  S.  W.  833;  Krey  Packing  Co.  v.  U.  S. 
Fidelity  ft  Guar.  Co.,  189  Mo.  App.  loc 
698,  175  S.  W.  322),. whereas,  in  the  case 
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a  representation,  the  fact  stated,  althonsb 
material  to  the  risk.  If  made  In  good  faith, 
will  not,  because  the  statement  is  untrae, 
render  the  contract  which  was  induced  by 
snch  statement  void  or  voidable. 

Joyce  on  Insurance,  vol.  2,  {  1864,  p.  1876, 
defines  a  misrepresentation  as  follows: 

"A  misrepresentation  in  insurance  is  an  oral 
or  written  statement  made  by  the  assured  or 
his  authorized  agent  to  the  underwriter  or  his 
authorized  agent  of  something  as  a  fact  which 
is  untrue,  is  known  to  be  untrue,  and  is  stated 
with  intent  to  mislead  or  deceivei  or  which  is 
stated  positively  as  true  without  its  being 
known  to  be  true,  and  which  lias  a  tendency  to 
mislead;  such  statement  relating  in  both  cases 
to  material  facts." 

Bacon  on  Benefit  Societies  and  Life  In- 
surance (3d  Ed.)  vol.  1,  i  234,  p.  512,  states 
this  to  be  the  rnle: 

"The  rule  therefore  is  that,  where  the  an- 
swers to  questions  in  the  application  are  repre- 
sentations, the  death  of  the  applicant  from  a 
latent  disease  which  existed  at  the  time  of  the 
application,  but  unknown  to  the  applicant,  he 
answering  all  questions  in  good  faith,  will  not 
avoid  the  policy.  But,  where  the  answers  are 
warranties,  then  the  death  of  the  applicant 
from  a  latent  disease  which  existed  at  the  time 
when  he  warranted  himself  to  be  free  from  it 
will  avoid  the  policy." 

In  the  case  of  McDermott  v.  Modem 
Woodmen  of  America,  97  Mo.  App.  loc.  dt. 
646,  71  S.  W.  833,  Judge  Goode  recognizes  the 
distinction  between  a  warranty  and  a  rep- 
resentation as  to  good  faith,  holding,  in  ef- 
fect, that  in  order  to  avoid  a  policy  on  a 
false  representation  the  answer  must  be  false 
from  a  corrupt  motive,  while  on  a  warranty 
it  is  only  necessary  that  the  answer  be  false 
in  fact 

25  Cyc.  801,  following  certain  cases  cited, 
declares  that  a  misrepresentation  of  a  ma- 
terial matter  will  avoid  a  policy,  although 
not  fraudulently  made;  but  this  is  qualified 
by  stating  that  questions  which  are  pro- 
pounded in  the  application  call  for  answers 
founded  on  knowledge  or  belief  of  the  appli- 
cant, and  that  a  misstatement  not  knowing- 
ly made  and  not  made  with  intent  to  deceive 
will  not  avoid  the  policy;  also  (page  802) 
that,  if'  the  language  of  the  policy  and  ap- 
plication reasonably  indicate  to  the  assured 
that  his  statements  are  to  be  as  to  his  honest 
belief,  such  stipulations  will  not  be  construed 
as  amounting  to  a  warranty. 

[10]  Turning  to  the  contract  in  our  case, 
as  before  pointed  out,  there  were  none  of  the 
statements  which  were  warranted  in  the 
original  application  shown  to  have  been  false. 
Those  same  questions  and  answers  were  not 
carried  forward  at  each  renewal  period,  but 
only  the  questions  as  to  whether  Meier  bad 
faithfully  accounted  for  all  moneys  and  prop- 
erty and  had  proper  securities,  property,  and 
fonds  on  hand  to  balance  his  accounts  and 
was  not  in  default,  were  asked  by  the  com- 
pany and   answered  by  the  cashier.     The 


bond,  tinder  section  15,  snbsee.  2,  only  held 
the  employer  to  a  knowledge  of  the  employ^ 
being  in  default  or  In  arrears;  and,  as  the 
evidence  taken  before  the  referee  did  not  dis- 
close that  any  of  the  bank's  officers  knevr  or 
had  reasonable  ground  for  knowing  at  the 
time  the  certificate  for  a  renewal  was  made 
that  Meier  had  not  faithfully,  honestly,  and 
punctually  accounted  for  all  money  and 
property,  or  that  he  had  not  proper  securities, 
property,  and  funds  on  hand  to  balance  his 
accounts,  or  that  he  was  in  default,  and  as 
the  finding  of  the  referee  was  to  the  effect 
that  none  of  the  bank's  ofilcerB  had  knowl- 
edge of  the  falsity  of  these  facts  which  were 
stated  in  the  certificate  for  renewal,  we  hold, 
with  him,  that  the  misrepresentations  were 
not  known  to  the  cashier  making  the  state- 
ment, and  that  be  did  not  make  it  recklessly. 
The  only  statements  shown  to  be  false  which 
were  made  by  the  bank's  officers  were  those 
contained  in  the  certificate  of  renewal.  Such 
statements  were  not  made  warranties  under 
the  contract,  and  the  finding  of  the  referee, 
supported  by  evidence,  is  that  these  state- 
ments, although  false,  were  unknovm  to  the 
cashier  making  the  certificate,  and  that  they 
were  made  in  the  honest  belief  that  they 
were  true.  This  will  not  defeat  the  bond. 
See  Moulor  v.  American  lAte  Ins.  Co.,  Ill 
U.  S.  335,  4  Sup.  Ct  466,  28  L.  Ed.  447;  Fi- 
delity Mutual  Life  Ass'n  v..  Jeffords,  107 
Fed.  402,  46  C.  0.  A.  377,  58  L.  H.  A.  193, 
loc.  clt.  208,  209. 

The  overdrafts  were  treated  by  the  bank 
as  indebtedness  and  were  paid  up.  They  are 
not  connected  in  any  way  with  the  amount 
allowed  by  the  referee  and  approved  by  tbe 
circuit  judge  in  the  Judgment  rendered. 
There  was  one  overdraft  which  was  unau- 
thorized and  which  was  known  to  the  cash- 
ier at  the  time  he  made  the  renewal  cer- 
tificate. The  overdrafts,  however,  were 
made  by  Meier  In  the  operation  of  bis  au- 
tomobile and  picture  show  business,  and  were 
treated  by  the  bank  as  debts,  and  not  de- 
falcations, and,  in  fact,  they  were  debts,  and 
not  misappropriations  in  the  sense  of  embez- 
zlements. The  one  overdraft  above  refer- 
red to,  of  $510,  which  was  known  to  the  cash- 
ier when  he  made  the  renewal  certificate, 
was  included  in  plaintiff's  suit  for  recov- 
ery. This  is  explained  by  the  plaintiff's  wit- 
nesses, who  say  that  after  they  found  that 
Meier  had  defaulted  and  embezzled  they 
then  included  everything  he  owed  in  tbe  suit 
on  the  bond.  It  was  not  allowed,  however, 
by  the  Judgment  in  the  circuit  court,  and 
there  is  no  pretense  that  It  constituted  a 
theft  or  embezzlement 

The  judgment  is  affirmed. 

ROBERTSON,  P.  J.,  and  STUEaiS.  J., 
concur. 
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OOKHERCIAL  BAKK  v.  MARTIAND  GAS- 

UAIiT¥  OO.     (No.  lM6w) 

(^prinefidd  Court  'of  Appeals.    Missoari.    May 

36, 191&    Keheanng  Denied  June  24,  1916.) 

1.  Afpkai.  and  Ebbob  <3=>1022(2>— Reteseh'8 
£!lkdinq— g0i«clx;sivehe3s. 

A  referee's  £ii^^  approved  by  the  trial 
eoart  is  a  special  verdict,  and,  where  supported 
by  substantial  evidence,  is  binding  on  the  Court 
of  Appeals. 

[Ed.  Note.— BW  ether  caseq,  aeit  Appeal  and 
Error,  Cent.  Bi«.  {  401«;  Dec.  Dig.  «=> 
1022(2).] 

2.  InsUBANCB   «=9l46(3)— COKTBACTS  — OOM> 
8TBDCTION.  » 

The  contract  of  a  surety  company  execntins 

its  fidelity   bond   for  a  consideration  must  be 

construed  most  strictly  in  favor  of  the  obligee. 

[Ed.  Note. — For  other  cases,   see  insurance. 

Cent.  Dig.  {  295;   Dec  Dig.  (8=»146(3).l 

3.  Insurance  «=>285— Fidelity  5ond— Ap- 
pucation— jilskepbesentations. 

In  an  application  by  the  president  of  a  bank 
for  a  bond  for  an  employ^,  the  answer  to  a 
question  whether  he  was  indebted  to  the  officers 
of  the  bank  that  he  was  indebted  to  about  $3,500 
on  personal  indorsements,  and  the  answer  t« 
the  qnestion  whether  he  was  interested  in  any 
«ther  busineae  that  he  owned  a  motor  car  com- 
pany, without  -stating  that  he  owned  a  motion 
picture  business,  and  the  answer  that,  so  far  as 
the  president  knew,  he  had  always  faithfully 
accounted  for  jOl  moneys  in  his  custody  and  had 
proper  funds 'on  hand  to  balance  accounts,  w«ro 
not  misrepresentations,  where  they  were  made 
in  good  faith,  And  where  it  appeared  that  the 
balance  was  «ometimea  "long  and  sometimes 
"short,"  and  that  such  items  were  clerical  er- 
rors which  were  from  time  to  time  straightened 
np,  and  that  liis  balance  was  "long"  when  the 
answer  was  -made. 

[Ed.  Note. — ^For  'Other  cases,  see  Insnranoe^ 
Cent  Dig.  f  -057 ;   Dec.  Dig.  «=»285.] 

Appeal  tr«m  Ciroult  Court,  New  Madrid 
Connty ;   Sterling  H.  McCarty,  Judg& 

Action  by  the  'Commercial  Bank  against 
the  Maryland  ^Casualty  Company.  Judgment 
for  piaintlflC,  .and  defendant  appeals.  Af- 
firmed. 

Oliver  &  Oliver,  of  Cape  Girardeau,  for 
appellant.  John  A.  Hope,  of  St.  l/ouis,  and 
Riley  &  BU«y,  of  New  Madrid,  for  respoDd- 
ent 

FARRINGTON,  J.  This  case  was  tried  at 
the  same  tlnie,  having  been  referred  to  the 
same  referee  whose  report  waB  approved  In 
a  judgment  by  the  same  trtal  court,  as  that 
of  Commercial  Bank  v.  American  Bonding 
Company,  187:8.  W.  99,  which  was  likewise 
appealed,  and  in  which  we  have  tblB  day 
handed  down  an  opinion.  Practically  the 
same  defenses  were  set  up  to  a  recovery  .on . 
the  bond  In  tUs  case  that  were  relied  «&  la 
the  American  bonding  Company   Case. 

HJ  We  have  carefully  read  the  record 
before  as,  and  Und  that  there  Is  substantial 
evidence  to  support  the  finding  of  the  referee, 
and  this,  being  a  -Bpeclal  verdict,  Is  binding 
on  this  ooart.  iUickland  t.  Renshav  ■& 
Surety  (3o.,  256  Mo.  ISS,  18SJ,  165  8.  W.  314; 
Long  Brothers  Grocery  Co.  v.  U.  S.  Fidelity 
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So  Unar.  Co.,  180  Mo.  App.  421,  110  S.  W. 
29.  The  Judgment  was  for  the  full  penalty 
of  the  bond,  ?5,000.  The  referee's  report, 
after  setting  out  the  dates  and  amounts  of 
the  defalcations  and  embezzlements  of  Meier, 
continues:  ° 

"Said  losses  or  embezzlements  were  not  known 
or  discovered  by  soid  bank  until  about  Novcmbcf; 
6,  1912,  whereupon  plidntiS  notified  the  defend- 
ant on  the  9th  dav  of  November,  1912,  -and  aft- 
erwards furnished  proof  of  said  loss.  The  de- 
fendant, the  casualty  company,  complains  In 
Its  answer  and  denies  habihty  on  said  bond  be- 
cause it  requested  said  Meier  and  the  Commer- 
cial Bank  to  make  true  answers  to  certain  qu^- 
tions  at  the  time  said  bond  was  issued. 

"I  find  that  said  Meier  made  answers  not  true 
to  some  of  said  questions,  that  ho  falsely  stated 
he  owned  personal  property  worth  $6,000  and 
that  he  had  an  income  of  one  thousand  dollars 
per  year  from  the  auto  business,  and  that  the 
bond  applied  for  'was  to  replace  the  one  then 
in  force.  But,  whether  or  not  these  untruthful 
statements  aSect  the  risk,  I  find  in  the  second 
,  paragraph  of  said  policy  or  bond  that  the  em- 
ployer, the  bank,  made  representations  and 
promises  which  were  warranted  to  be  true; 
and,  b]r  the  inclusion  of  the  employer's  state- 
ments in  saia  paragraph,  I  understand  other 
statements  are  excluded,  and  that  the  bank  is 
not  bound  or  affected  by  the  false  statements 
of  M«er. 

"The  bond  was  written  in  advance  by  the  cas- 
ualty company,  and  should  be  construed  against 
it  and  in  favor  of  the  bank  in  case  of  doubt. 
The  casualty  company  complains  that  the  said 
bank  made  false  representations  in  its  answers 
in  the  application  for  said  bond,  that  it  had  no 
knowledge  of  an^  habit  of  said  Meier  unfavor- 
aUe  to  the  issmng  of  the  bond,  and  that  the 
bank  represented  that  Meier  was  engaged  only 
in  the  automobile  business,  and  refused  to  in- 
form the  defendant  of  the  motion  picture  busi- 
ness and  that  his  accounts  were  overdrawn. 
It  further  complains  tibet  tiie  passbooks  of  de- 
positors were  not  balanced  as  stated  by  said 
bank  in  said  application,  and  further  com- 
plains that  the  bank  neglected  to  notify  the  de- 
fendant immediately  on  the  ^scovery  of  the 
claim  against  the  defendant  under  said  bond. 
But  I  find  the  bank  acted  in  good  faith  and 
made  true  answers  to  the  questions  in  said  ap- 
plication. If  said  answers  were  not  full  and 
satis&ctory,  the  defendant  should  not  have  ac- 
cepted same  and  issued  its  policy :  but,  as  the 
defendant  wrote  the  bond  and  propounded  the 
questions,  and  passed  on  their  sufficiency,  it 
soould  not  now  complain,  unless  said  answers 
were  untrue.  And  I  find  the  bank  did  not  know 
of  the  dishonesty  of  Meier,  and  did  not  know 
that  he  was  gambling,  and  did  not  know  that 
he  was  in  default  in  his  accounts  as  an  ofiicer 
of  said  bank,  until  about  the  5th  day  of  Novem- 
ber, 1912;  that  his  interest  in  the  auto  busi- 
ness and  picture  show  business  were  not  con- 
trary to  his  contract  with  the  bank  or  the  terms 
of  his  bond ;  that  his  overdrafts  known  to  the 
bank  were  treated  as  loans,  which  the  bank 
afterwards  collected. 

"I  find  that  the  bank  had  the  passbooks  of  its 
customers  compared  and  balanced  'mostly 
monthly.'  as  agrce<l.  The  state  bank  commis- 
sioner wrote  the  bank  in  the  fall  of  1912  that 
he  found  the  bank  was  well  managed  and  in 
good  condition.  The  bank  officers  and  directors 
were  representative  business  men  of  that  com- 
munity, and,  I  find,  acted,'  in  regard  to  the  af- 
fairs of  the  bank,  as  such  cheers  in  such  towns 
usually  do.  Meier  was  competent  and  trusted, 
and  had  been  known  to  the  oflicers  of  the  bank 
for  many  years. 

"The  bond  in  this  case  was  obtained  by  the  nt- 
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mtmt  good  fnith ;  the  loas  occurred ;  the  bank 
paid  the  casualty  compiiny  to  carry  the  risk; 
It  accepted  tha  responsibility;  and  I  see  do  rea- 
son why  it  should  be  excused,    •    ♦    •  " 

Tills  finding,  which  \s  supported  by  substan- 
tial ertdence,  necessarily  disposes  of  many 
of  tUe  queattons  raised  on  this  appeal. 

11,  3]  IQ  the  application  made  by  the  presi- 
dent of  the  bank  we  And  one  point  of  dtlTi^r- 
ence  from  the  application  In  the  Atncrtc-an 
Bonding  Company  Case;  In  this  npivUcntlon, 
MUcn  asked  If  Meier  wns  indebted,  to  the 
oHlcers  of  the  bnnk,  the  answer  )s,  "Yes." 
In  giving  the  particulars  the  atiawer  was, 
"About  :f;j|500  pej'sonal  Indorsement,"  Wlicn 
aaked  if  Meter  was  engaged  or  Interested  In 
any  other  baslncss.  the  answer  In  this  appli- 
cation was,  "He  owns  the  New  Madrid  Mo- 
torcar Company."  The  answer  In  this  ap- 
plication did  not  slate  that  Meier  was  of 
good  habits,  and  that  there  were  no  clrcum- 
Btancea  unlavorahle  to  the  Issuing  of  the 
bond  opplicd  for,  but,  on  the  other  hand,  the 
question  only  asked  whether  the  ofhcers  had 
knowledge  of  such  things,  and  tue  evidence 
amply  snpports  tlie  finding  of  the  reffree  that 
they  did  not  have  knowledge  of  his  gambling 
proclivities  and  Ms  defalcations  and  em- 
beKKlements.  It  Is  contended  by  appellant 
that  there  was  a  breach  of  warranty  arising 
out  of  the  following  question  and  answer: 

"Q.  Had  be  always  faithfully  aceouut&I  to 
you  for  all  money  and  property  heretofore  in  his 
control  or  eusto<ly  ns  your  employe,  and  has  he 
alwajis  li:id  proper  securities  aud  fiinda  oa  band 
to  balaace  accounts'?    A,  So  tor  as  I  know," 

It  will  be  noted  that  this  answer  does  not 
aftlrin  that  Meier  had  always  faithfully  ac- 
countfd,  and  that  he  hud  alwaya  had  proper 
securities  and  funds  on  liand  to  balance  ac- 
counts, but  merely  answereil  that  he  had 
80  far  OS  tJie  signer  of  the  application  on 
the  part  of  the  bank  had  knowledge.  It  Is 
true  that  the  books  as  to  cash  had  for  a  con- 
siderable period  of  time  before  and  after 
this  answer  was  made  been  out  of  balance — 
sometimes  several  hundred  dollars  "long" 
and  sometimes  several  hundred  dollars 
"short" — but  the  teHtiiaony  shows  that  these 
items  were  clerical  errors  and  were  from 
time  to  time  straightened  op.  On  the  day 
tliat  the  president  nf  the  bank  signed  this 
application  the  boobs  wliowcd  Meier's  account 
to  be  ?5tl0  "long."  A  strict  construction — 
and  this  we  must  place  ou  defendant's  con- 
tract U^ackland  v,  Kenshaw  &  Surety  Co., 
256  Mo.  loc,  cit,  HO,  165  S.  W.  314)— makes 
the  above  question  and  answer  meiin  that, 
so  far  as  the  president  knew,  Meier  had 
always  had  proiier  securities  and  funds  on 
hand  to  balnnee  accounts.  As  to  the  "longs" 
and  "shorts"  hi  his  accounts  prior  to  that 
time,  the  errors  have  been  corrected,  so  thflt 
the  president  could  trutlifully  state  that 
Meier  had  had  suaicletit  securities  and 
funds  on  hand  to  balance  accounts.  Wlille 
they  might  not  always  have  balanced  on  any 


particular  day,  Meier  evidently  had 

funds  and   securities  on  band  ou  tti 
the  president  signed  the  appllcutlDu,  to) 
books  on  that  day  showed  that  he  was  "\a 
on  cash.    The  (luestloo  asked  did  uot  re<|tlf«  1 
the  statement  that  Meier's  aecotii 
balanced,  but  the  president  was  as  (. 
er  Meier  had  always  had   proper  *ecurltl 
and  funds  on  hand  to  balance.'  his  accuoi 
and  the  answer   merely   was,   "So  fur  aj  1 
know,"  which  is  not  shown  to  have 
misrepresentation. 

1)  indlng  as  we  do  from  thla  record  1 
defendant  has  failed  to  show  a  bn 
any  of  the  warranties  Id  this  coab 
Judgment  should  be  atllrnied ;    aiul  tt  J 
ordered. 

HOUEKTSON,   P.   J.,   and   STCUG^ 

concur. 


BRENARn  MFO.  CO.  y.  FREEMA 

WESCOTT.    (No.  IflSL) 
{Springfield    Court   of   Appeals.     Mia 
June  17.  ini6.t 

1.  Principal  and  Acie.xt  €i=»l24(2)— J 

trv— QLiEsrros  for  Juby. 
In  jin   action  on   a  ores  given   siibje 
advertisins  contract  proriding  for  o  c<mtc 
held,  that  wlictlier  the  plaintiff's  ozrnt 
thc'r  express  or  implied  authority  to  bc 
submit  other  or  different  propositions  t^_*H 
eontniucrl   within   the  printcff   bl rinks 
him  by  the  plaintiff  was  for  the  jury. 

fEd,  Xote.— For  other  eases,  see  Principal  i 
Agent,  Cent.  Dig,  f  724;  Dec.  Dig.  <S=iaifl 

2.  Fbiscipal  Atia  Aqesjt  e=J7U(i2) 

TSACT — Agent's  AiTUOarnf — ActcrTATC 
If  such  ii^'put  bad  autliorily  to 
submit  prupocitions  other  than  tbo>. 
within  tbe  priatcd  forms  fiiruisiied  i...~ 
(tlaiutiff,  defendant's  delivery  of  the  couo 
notes,  etc.,  to  bini,  was  deiivwry  to  the  [•1»'9 
for  acceptance,  and  plaintilTs  letter  ' 
ing  receipt  and  npproval  of  order  iH' 
as  (iofeiidant  was  eoncerneil,  the  iic.  • 
npprovid  of  tbe  conti'flct  made  will, 

[Ed.  Note.— For  other  eases,  sec  I'l 
Acent,  Cent.  Dig.  |S  639,  640:    Dec 
170(1:),] 

3.  PatSCIPAL  AND  AOENT  l3=5lT         ' 
ITY   Of  AGENI^— CONTBACT— .^ 

Wlici'o  the  agent  in  the  ap,  ..... 
liis    antliority    solicited    dcfeadurii's    ord»r 
certain  Kooris  to  be  used  in  cnrryins  "ut 
vertisiog  coutcst  scheme,  and  iii  I  i 

tain  provisions  na  to  service  to 
the  plnintill,  after  defendant's   :■    ... 
tiff's  letter  referring  to  plninfilYs  c«j-op 
the   defendant  might   assimie  that    bik"1> 
contract,  etc.,  were  forwarded   *      ' ' 
and,  on  reeeiviug  an  aeknowtaK 
dtr  in   general   terms,   might   ii  ^ 

contract  had  been  approved  by   piuiutJiI. 
lEd.  Note. — For  other  eiises.  see  F'riucii 
A^-etit,  Cent.  Dig.  ||  039,  640;    Dec  "^^ 
170(2).] 

Appeal  from    Circuit  Court,  Hoirelj 

ty ;    W.  N.  Kvana,  .Judge. 

Action     by    the    Breaard     Mannfafl 
Company  against  Freeman  &  Wesc-ott. 
ment   for  defendant,   and   pMlutilT 
Alhrmed. 


^;3lr'oi'  other  t:aitat  tea  aun*  topis  and  KEY-KUMUEB  in  lil  Ke)--Numbu'sd  DlgesU  and 
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J.  L  Van  Wormer,  of  West  Plains,  for  ap- 
pellant 

ROBERTSON,  P.  3.  In  the  petition  it  Is 
alleged  in  so  many  different  counts  tbat  the 
defendants  eiecnted  and  delivered  to  plaln- 
ai  their  six  promissory  notes  aggregating 
the  principal  sum  of  |400  and  asldng  Judg- 
ment for  tliat  amount.  A  verdict  was  re- 
turned for  defendants,  judgment  entered 
iereon,  and  plaintiff  appeals. 

The  defendants  admitted  the  execution  of 
ie  notes,  but  alleged  that  at  the  time  they 
fere  executed,  and  as  the  consideration  there- 
ior,  the  piointiff  and  defendants  entered  In- 

0  a  written  contract  wherein  It  is  stated 
hat: 

Plaintiff  agreed  "to  inrtnll  the  Claxton  Piano 
bi.  anil  secure  co-operation  of  young  ladies  in 
urtbering  the  proposition  and  ke«p  them  lined 
ip  and  instructed  in  tlie  work,  to  put  on  the 
iles  and  assist  them  in  promoting  their  busi- 

"The  second  part  [defendants]  is  to  have  gross 
eceipts  for  six  months  to  be  six  thousand  dol- 
irs  tJCOOO.OO),  and  furthermore  the  second 
«rt.T  is  only  to  pay  pro  rata  of  installments, 
s  [ler  gross  receipts,  and  they  agree  to  notify 
m  party  in  case  of  the  lack  of  interest  shown 

1  contest,  so  as  to  enable  first  part  to  remedy 
be  same. 

"These  notes  are  not  transferable  and  arc 
ound  together  with  printed  order  and  agree- 
ifnt  and  this  additional  contract  to  be  in  full 
live  and  effect  to  l>e  protected  by  the  first 
any's  bond  to  be  deposited  in  bank  designated 
T  woond  party,  and  to  remain  there  until  sec- 
ad  party  is  thoroughly  satisfied.  Also  to  make 
xitract  for  newspaper  ads  at  Brenard  Co.'s 
ipense." 

The  plaintiff's  place  of  business  was  in 
wa  aty,  Iowa. 

The  defendants  then  alleged  tbat  the  plaln- 
II  failed  to  perform  each  and  every  agree- 
lent  contained  in  the  contract  and  ask  for 
idgment  In  their  behalf.  No  reply  was 
led.  bat  the  trial  proceeded  as  though  the 
lets  alleged  in  the  answer  were  in  Issue. 
The  testimony  discloses  that  the  notes  of- 
ired  In  evidence  are  made  payable  to  the  or- 
!r  of  the  plaintiff,  and  each  contained  the 
ausf  that  "this  note  Is  subject- to  contract" 
lie  pleadings  are  not  very  expUclt,  as  the 
iswer  does  not  connect  the  contract  there- 
I  copied  with  the  transaction  to  which  It  re- 
's, so  that  the  answer  standing  alone  is 
most  meaningless;  but  both  parties  have 
Mted  the  pleadings  as  sufficient  to  raise 
e  issues  tried  and  submitted  to  the  jury. 
From  the  testimony  It  appears  that  the 
■1  transaction  Involved  was  that  of  de- 
Bdants,  who  were  engaged  in  some  kind  of 
fail  mercantile  business,  adopting  an  ad- 
irtlsing  scheme  promoted  by  the .  plaintiff. 
1  September  18,  1912.  the  plainUff  wrote 
iKter  to  the  defendants,  in  answer  to  one 
m  them,  stating  that  the  proposition 
»nsists  of  conducting  a  piano  contest"  In 
t  ktter  it  Is  said  that: 
"^'ith  onr  method,  we  start  with  from  150 
'  -''*'  contestants  the  names  of  tourse  to  be 
ipplied  by  you,  and  under  this  method,  we  can 
^  practically  all  of  them  active  for  almost 


the  entire  period.  •  •  •  The  cost  of  our 
plan,  which  includes  all  the  necessary  adver- 
tising material,  our  co-operation  and  instruc- 
tionsj  together  with  the  piano  is  $300,  less  3 
per  cent,  ten  days,  or  thirty  days  net,  or  in  cas- 
es where  the  merchant  wants  to  pay  for  it  id 
installments,  they  can  pay  for  it  oy  giving  us 
their  six  notes  of  $50.00  each." 

About  September  27,  1912,  an  agent  for 
the  plaintiff  appeared  at  the  place  of  busi- 
ness of  the  defendants  In  West  Plains  re- 
sulting in  the  defendants  executing  the  in- 
struments sued  upon  and  signing  an  order 
to  the  plaintiff  for  the  piano  and  various  oth- 
er items  which  apparently  are  offered  as  pre- 
miums in  the  contest  to  be  given  to  the  hold- 
ers of  tickets  issued  by  the  defendants  np- 
on  the  sale  of  their  goods.  The  price  of 
these  articles  is  stated  to  be  "$240;  leas  al- 
lowance for  settlement  with  order,  $20;  net 
$400."  At  this  time,  and  as  part  of  the  same 
transaction,  the  contract  set  up  by  defend- 
ants was  signed  by  the  defendants  aiid  4n 
the  name  of  the  plaintiff  by  the  agent  At 
the  same  time  a  letter  addressed  to  the 
plaintiff  was  signed  by  the  defendants  read- 
ing, so  far  as  necessary  to  copy,  as  follows: 

"On  your  approval  of  this  order,  delivered  to 
me  at  your  earliest  convenience,  f.  o.  b.  facto- 
ry or  distributing  point  the  piano,  silverware 
and  advertising  matter  described  on  this  and 
reversed  side,  in  payment  for  wliich  I  herewith 
hand  you  my  six  notes  payable  to  your  order  ag- 
gregating $400.  If  order  is  not  approved  and 
shipped  by  you  the  notes  are  to  be  canceled  and 
returned  to  me. 

"My  last  twelve  months'  sales  were  810,000.00. 
My  next  twelve  months'  sales  to  be  $12,000.00, 
and  that  if  3V6  per  cent,  of  my  gross  sales  does 
not  amount  to  four  hundred  dollars  ($400.00)  for 
the  next  twelve  months  you  will  pay  me  the  de- 
ficiency in  cash,  and  send  your  bond  for  $400.00 
to  cover  this  agreement  with  me.    •    •    • 

"I  agree  to  take  the  shipments  promptly,  car- 
ry out  the  contest  plan,  promptly  meet  all  ob- 
ligations entered  into  under  this  agreement,: 
keep  the  piano  well  displayed  in  my  store,  issue 
piano  votes  for  each  cent  purchased  and  every 
sixty  days  of  this  contr.act  to  report  to  you 
my  gross  sales,  and  promptly  furnish  yon  all 
information  you  request  to  enable  you  to  assists 
in  pushing  the  contest" 

This  letter  api)earB  to  have  been  written 
upon  a  printed  form  furnished  by  the  plaln- 
tur.  These .  papers  were  all  signed  and  d&; 
llrered  to  the  agent,  who  placed  them  in  an 
envelope  and  proposed  to  immediately  mail 
them  to  the  plaintiff.  On  the  same  day  the 
agent  made  a  report  to  the  plaintiff,  appar- 
ently upon  a  written  blank  provided  there- 
for, concerning  the  defendants,  their  a^es, 
financial  standing,  and  other  i^cts,  and  con- 
cluded as  follows: 

"I  made  no  verbal  or  written  agreement  in 
securing  this  order,  other  than  is  shown  on 
original  order  which  was  signed  by  the  customer 
and  is  hereto  attached." 

The  uncontradicted  testimony  is  that  plain- 
tiff did  not  receive  the  contract  relied  on  b^ 
defendants. 

Under  date  of  September  30,  1912,  the 
plaintiff  acknowledged  receipt  of  the  order  of 
defendants  and  advised  them  that  same  had 
been  approved  and  the  goods  would  be  sent 
at  once.     With  that  letter  was  inclosed  i 
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copyrighted  "book  of  anggestlonB  for  push- 
ing the  contest"  Hie  letter  also  contained 
tbla: 

"Important.  Right  now,  by  special  delivery 
moil,  forward  me  a  list  of  150  names  of  persons 
wbom  you  desire  as  contestants,  so  we  can  make 
up  your  contest  voting  register,  and  forward  to 
you  at  once,  thus  having  everything  ready  to 
•  push  the  campaign.  *  *  *  Best  assured  that 
we  will  take  pleasure  in  assisting  you  in  making 
this  contest  a  complete  success  in  every  way. 

Just  what  part  the  plaintiff  was  to  take 
In  this  contest  is  not  easy  to  gather,  either 
from  the  contract  set  up  in  the  answer  of 
the  defendants,  or  from  the  testimony  in  the 
case.  The  order  and  letter  of  the  defendants 
is  extremely  ambiguous;  but,  irrespective  of 
the  contract  relied  upon  by  the  defendants. 
It  appears  to  be  conceded  In  the  letters 
written  by  the  plaintifif,  the  one  before  the 
order  was  given  and  the  one  afterwards,  and 
in  other  letters  to  which  we  have  not  re- 
ferred, that  certain  assistance  was  to  be  ren- 
dered by  the  plaintiff  In  carrying  out  the 
scheme  into  which  defendants  had  entered. 

The  tesUinony  on  behalf  of  plaintiff  is  to 
the  effect  that  the  agent  was  employed  for 
the  •  purpose  of  securing  orders  on  blank 
forms  furnished  him  by  the  plaintiff;  that 
he  could  not  make  any  change  in  the  terms 
or  conditions  of  the  contract,  "unless  such 
alteration  or  addition  was  made  in  writing 
and  made  a  part  of  the  same."  All  of  the 
orders  were  taken  subject  to  the  approval  of 
plaintiff  after  they  were  sent  to  It,  and,  as 
the  witness  stated: 

"If  the  terms  and  conditions  were  satisfac- 
tory, we  approved  the  order,  notified  the  cus- 
tomer of  the  approval  and  shipped  the  goods. 
He  had  no  autiiority  to  make  any  supplementary 
contract,  or  to  make  sales  outright." 

[1-8]  The  contest  in  the  trial  court  ap- 
pears, as  the  case  is  submitted  to  us  here,  to 
have  turned  solely  on  the  question  of  the 
authority  of  the  agent 

The  real  issue  here  Is  as  to  whether  or  not 
the  testimony  tended  to  prove  such  facts  as 
Justified  the  conclusion  that  the  agent  of  the 
plaintiff  had  the  authority,  express  or  im- 
plied, to  accept  and  submit  other  or  different 
propositions  than  those  contained  within  the 
printed  forms  furnished  him  by  the  plaintiff. 
We  say  this  because,  if  he  did,  the  delivery 
to-  him  was  delivery  to  plaintiff  for  accept- 
ance, and  when  defendants  received  the  let- 
ter of  September  30,  1012,  acknowledging  re- 
ceipt and  approval  of  order,  this  meant,  so 
far  as  defendants  were  concerned,  the  ac- 
ceptance and  approval  of  the  contract  set 
out  in  their  answer.  The  fact  that  the  let- 
ter accompanying  the  order  and  contract  re- 
ferred only  to  what  appeared  thereon  was 
not  condnslve  on  defendants,  because  fur- 
ther along  It  refers  to  plaintiff  assisting  "in 
pushing  the  contest"  It  is  evident  from  all 
the  testimony  that  in  this  letter  and  order 
the  things  plaintiff  was  to  do  were  not  men- 
tioned In  detail,  U  at  all.  The  letter  de- 
fendants signed  to  go  with  the  order  per- 


tained more  to  an  agreement  to  take  the 
piano  and  other  things  Included  therewith, 
and  did  not  purport  to  cover  what  plaintiff 
was  to  do  about  the  contest  It  will  be  ob- 
served from  what  we  have  already  stated 
that  the  transaction  had  with  the  agent  did 
not  purport  to  become  binding  until  approv- 
ed by  the  plaintiff.  It  is  also  true  that  the 
subject-matter  of  the  scheme  Into  which  de- 
fendants entered  was  not  fully  disclosed  by 
the  instruments  to  which  plaintiff  now  seeks 
to  confine  the  defendants.  TUs  case,  we  re- 
peat. Involves,  not  so  much  a  question  of 
authority  of  the  agent  to  make  a  contract, 
as  it  does  the  right  of  the  defendants  to  as- 
sume that  the  proposal  which  they  gave  to 
the  agent  was  forwarded  to  and  accepted 
by  the  plaintiff.  The  agent  contracted  condi- 
tionally and  agreed  with  the  defendants  to 
submit  the  proposition  to  the  plaintiff  for 
acceptance  or  rejection.  That  wliat  he  did 
was  within  the  apparent  scope  of  his  author- 
ity we  think  cannot  be  qu^tioned.  He  so- 
licited of  the  defendants  their  order  for  cer- 
tain goods  to  be  used  in  carrying  out  the 
scheme  and  incorporated  therewith  certain 
provisions  for  services  to  be  rendered  in  be- 
half of  the  plaintiff,  and  this  was  done  after 
defendants  had  received  from  the  plaintiff 
the  letter  in  which  reference  was  made  to 
"our  co-operation"  and  to  what  plaintiff 
would  do  in  the  contest  These  papers  the 
defendants  had  a  right  to  assume  were  all 
forwarded  to  the  plaintiff,  and  when  they 
received  an  acknowledgment  in  general  term."; 
of  the  order  they  had  a  tight  to  assume 
that  the  controverted  contract  had  also  been 
received  and  approved  by  the  plaintiff. 

But,  accepting  and  adopting  the  theory 
upon  which  the  case  was  tried,  we  are  of  the 
opinion  that,  considering  the  facts  and  dr, 
cumstances  In  this  case,  it  was  a  question 
for  the  Jury,  and  not  a  question  for  the 
court,  to  declare  whether  as  a  matter  of 
fact  the  agent  bad  the  authority  to  make  the 
contract  Involved  in  this  case,  if  we  say  he 
did  make  the  contract  as  defendants  contend. 

STURGIS  and  PARRINQTON,  JJ.,  concur. 


VASSILOPULOS   V.  FABIANOFF  et  al. 

(Kansas  City  Court  of  Appeals.    Missouri. 

June  12,  1916.) 

1.  Affeai,  and  ESbbob  ^=»364  —  Betubh  of 

Where,  pursuant  to  Rev.  St  1900,  |  2043,  «1- 

lowing  sudi  appeals,  one  of  the  judges  of  the 
Kansas  City  Court  of  Appeals  In  March  grant- 
ed an  appeal,  such  appeal  is  returnable  to  the 
following  "October  term. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  §{  1960-1976;  Dec.  Dig.  «» 
364.] 

2.  Appeal  and  Ebbob  «s>l&l(6}  —  Pebsoss 
ENTiTLEn  to  Appbial. 

Undw  Rev.  St  1909,  §  2038,  declaring  that 
any  party  to  a  suit  aggrieved  by  any  judgment 
may  appeal,  a  surety  bound  to  pay  any  juds- 
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ment  rendered  ftgainst  Ms  prindpal  may  appeal 
from  BQch  a  JDagment,  though  not  a  party  of 
moid,  for  he  is  aggnevad  by  snch  Jndgisent, 
and  the  statute,  before  amendment,  provided 
that  any  person  aggrieved  by  any  final  judg- 
ment might  appeal,  and  it  was  the  intention  of 
the  Legiiuatare  not  to  change  sodi  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dis.  H  951,  062;  Dec.  Dig.  «=» 
151(6).] 

3.  Appkai.  and  Ebbob  9=>363  —  Allowance 

OF  APPEAI/— RlQHT  TO  ALLOWANCE. 

Under  Rev.  St.  1909,  |  2043,  declaring  that 
no  Judge  of  the  Court  of  Appeals  shall  allow 
an  appeal  unless  it  shall  appear  from  -inspec- 
tion of  a  copy  of  the  record  tiiat  error  was  com- 
mitted, a  showing  that  judgment  was  rendered 
on  an  amended  complaint  not  served  on  the  de- 
fendant as  required  by  the  roles  of  that  circuit 
is  enough  showing  of  error  to  warrant  the  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  1962-1968;  Dec.  Dig.  «=> 
363.] 

4.  Appeal  and  E^bob  «=s>430(1)— Pkstection 
of  .4jppkal— noticb. 

Where  an  appeal  allowed  by  the  Kansas 
Oity  Court  of  Appeals  was  returnable  to  the 
October  term,  but  appellant  failed  to  serve  no- 
tice on  respondent  20  days  before  the  commence- 
ment of  such  term,  as  required  by  Rev.  St,  1900, 
{  2016,  though  it  appeared  that  respondent  liv- 
ed at  the.  address  he  had  given  in  his  testi- 
mony at  trial  until  after  tbe  time  for  the  filing 
of  notice^  the  appeal  will  be  dismiaaed ;  for,  the 
right  to  appeal  being  statutory,  an  appellant 
most  comply  with  the  statutes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  2173;    Dec  Dig.  «=»480 

a).] 

Action  by  Louis  Vassllopnlos  against  Gust 
Pabianoff.  From  a  Judgment  for  plaintiff, 
the  National  Surety  Company  appeals,  though 
not  a  party  of  record.  On  piotlon  to  dismiss 
appeal.    Motion  granted. 

Clyde  Taylor,  of  Kansas  City,  for  appel- 
lant Ia.  a.  Leugblln,  of  Kansas  City,  for 
respondent. 

TRIHBIiEl,  J.  [1]  The  appeal  herein  was 
granted  the  National  Surety  Company  by 
one  of  the  Judges  of  this  court  under  section 
2013,  B.  S.  Mo.  1909.  The  order  granting  the 
appeal  was  made  March  16,  1916,  and  the 
appeal  was  therefore  returnable  to  the  Octo- 
ber term,  1916. 

The  case  In  which  th»  appeal  was  allowed 
was  that  of  Lonls  Yassllapulos  v.  Gust  Fa- 
bianoff,  in  which  a  Judgment  for  $1,000  was 
rendered  against  the  latter  on  December  19, 
1914,  by  the  circuit  court  of  Jackson  county, 
Uo.  It  seems  that,  as  originally  instituted, 
the  suit  was  brought  July  2,  1914,  by  Louis 
Vassilopulos  against  John  J.  Orler  and  Gust 
Fahlanofl  in  which  the  petition  alleged  a 
contract  whereby  defendants  agreed,  In  con- 
sideration of  1427  paid  to  them  by  plaintiff, 
to  famish  employment  for  86  men  on  the 
tracks  of  the  Chicago,  Sock  Island  &  Pacific 
Railway  Company  at  Davenport,  Iowa ;  that 
plaintiff  kept  80  men  waiting  in  Kansas  City 
for  defendants  to  furnish  with  said  employ- 
ment, bat  that  said  defendants  violated  said 


contract  and  failed  to  furnish  said  employ 
ment;  that  plaintiff  was  damaged  not  only 
In  the  loss  of  the  money  he  paid,  but  also  by 
the  loss  of  the  services  of  the  80  men  and 
the  cost  of  their  board  and  lodging  since 
making  the  agreement,  aggregating  In  all  the 
sum  of  $6,000,  for  which  judgment  was 
prayed.  Summons  was  issued  and  served 
upon  both  defendants.  Grier  appeared  and 
filed  answer,  but  Fabianoff  never  appeared. 
On  December  2,  1914,  the  cause  was  by 
agreement  dismissed  as  to  Grler. 

On  December  14,  1914,  the  plaintiff  filed  an 
amended  petition  against  Fabianoff  only.  In 
this  amended  petition  it  was  alleged  that 
defendant  conducted  an  employment  agency 
In  Kansas  City,  Mo.,  and  was  by  the  dty 
duly  licensed  so  to  do;  that  on  or  about  Feb- 
ruary 25,  1914,  defendant,  with  Intent  to  de- 
ceive and  defraud  plaintiff,  represented  to  the , 
latter  that  he  had  positions  for  86  men  as 
track  laborers  for  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company  at  Davenport, 
Iowa,  which  he  was  authorized  to  fill,  and 
that  plaintiff  by  paying  |427  could  select 
said  men  to  fill  such  positions;  that  said 
representations  were  false,  and  known  by 
defendant  to  be  false  at  the  time  they  were 
made;  that  plaintiff  relied  upon  said  repre- 
sentations, and  was  thereby  Induced  to  pay 
defendant  $427  and  to  keep  said  men  on  ex- 
pense and  In  Idleness  for  four  weeks  waiting 
for  defendant  to  ship  them  to  Davenport; 
that  by  reason  of  the  premises  plaintiff  was 
damaged  In  the  sum  of  $1,000,  for  which  he 
asks  Judgment. 

Rule  6  of  the  Jackson  circuit  court  re- 
quired that,  whenever  an  amendment  of  a 
petition  was  made  before  trial,  the  adverse 
party  must  be  served  with  a  copy  of  such 
amended  pleading,  as  prescribed  by  law  fbr 
service  of  notice,  and,  unless  otherwise  or- 
dered, any  appropriate  pleading  thereto 
should  be  filed  within  three  days  after  such 
service.  No  service  of  such  amended  peti- 
tion was  had  upon  Fabianoff.  But  on  De- 
cember 19,  1914,  as  hereinbefore  stated, 
judgment  by  default  was  entered  against  him 
in  this  sum  of  $1,000. 

On  the  12th  day  of  January,  1916,  YassUop- 
nlos  began  a  suit  in  the  circuit  court  of 
Jackson  county.  Mo.,  on  the  bond  of  I^bian- 
off,  given  by  him  In  accordance  with  the  or- 
dinances of  Kansas  City  to  obtain  a  license 
to  conduct  an  employment  agency  In  said 
city.  Said  bond  was  to  the  said  city  in  the 
sum  of  $1,000  and  conditioned  for  the  fall 
compliance  on  the  part  of  said  Fabianoff 
with  the  ordinances  of  the  city  governing 
said  business,  and  also  conditioned  that  said 
Fabianoff  would  pay  all  Judgments  rendered 
against  him  on  account  of  any  willful  mis- 
representations or  for  willfally  deceiving 
any  person  transacting  business  with  him,  or 
for  being  guilty  of  any  deception  whatever 
toward  any  person  who  might  employ  any  /^^  T 

person  to  work  for  any  other  person,    flal^/  V^jOOQ  IC 
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suit  on  said  bond  was  entlUed  "Kansas  City, 
at.  the  RelatlMi  and  to  tbe  Use  of  Louis 
VasBUopalos,  Plaintiff  v.  Gust  Fabianoff 
and  National  Surety  Ck>mpeny,  Defendants." 
The  petition  therein  set  out  the  section  of 
the  ordinance  under  which  the  bond  was 
given.  It  also  alleges  the  execution  of  said 
bond  by  the  National  Surety  Company  as 
surety  tbereon,  a  rerifled  copy  of  which  was 
attached.  It  further  alleged  the  bringing  of 
the  suit  against  Fabianoff  upon  the  grounds 
hereinbefore  stated  and  the  recovering  of  the 
Judgment  of  $1,000  against  him;  that  the  de- 
fendants were  guilty  of  a  breach  of  said 
bond  In  that  no  part  of  said  Judgment  bad 
been  paid;  wherefore  judgment  for  $1,000 
was  asked  against  both  defendants  on  said 
bond.  Said  suit  was  returnable  to  the  March, 
1915,  term  of  said  court 

Thereupon  the  National  Surety  Company 
applied  to  one  of  the  Judges  of  this  court  for 
an  appeal  under  section  2043,  as  above 
stated.  The  application  for  the  appeal  sets 
out  the  foregoing  facts,  together  with  a  copy 
of  the  record  In  the  suit  wherein  Judg- 
ment was  obtained,  and  a  copy  of  the 
petition  In  the  suit  against  appellant  here- 
in on  the  bond,  together  with  a  copy  of 
rule  6  of  the  Jackson  circuit  court,  requiring 
a  notice  of  the  amended  petition  In  the  case 
against  Fabianoff  to  be  served  upon  him, 
which  the  plaintiff  failed  to  do. 

The  application  for  appeal  further  sets 
out  that  the  amended  petition  In  the  case 
against  Fabianc^  wholly  changed  the  cause 
of  action  alleged  against  him  in  the  original 
petition;  that  no  notice  of  such  change  was 
ever  served  upon  said  Fabianoff  as  required 
by  said  rule,  and  that  he  had  no  notice 
thereof;  that  In  said  suit  on  the  bond  said 
plaintiff  was  attempting  to  proceed  on  said 
Judgment  against  Fabianoff  as  conclusive  of 
the  rights  of  the  parties,  and  as  binding  and 
conclusive  upon  the  rights  of  the  National 
Surety  Company  as  surety  on  said  bond.  It 
is  further  alleged  in  the  application  for  an 
order  granting  an  appeal  that  certain  errors 
were  committed  wblch  rendered  the  said 
Judgment  a  nullity ;  that  from  an  inspection 
of  the  record  error  was  committed  against 
the  rights  of  Fabianoff  and  the  National 
Surety  Company  which  materially  affects  the 
merits  of  said  action. 

[2]  It  thus  appears  that  the  National  Sure- 
ty Company,  appellant  herein,  was  not  a  i>ar- 
ty  to  the  suit  in  whlcb  the  Judgment  was 
rendered  on  account  of  which  the  surety 
company  claims  to  be  aggrieved,  and  from 
which  It  appeals.  Section  2038,  B.  S.  Mo. 
1909,  says:  "Any  party  to  a  suit  aggrieved 
by  any  Judgment"  may  take  an  appeal. 
Plaintiff,  Vassllopulos,  therefore  moves  to 
dismiss  the  appeal  because  the  National  ii\ire- 
ty  Company  la  not  a  party  to  the  suit  ag- 
grieved by  the  Judgment. 

Prior  ta  tbe  amendment  of  section  2038  In 
1891  it  read:  "Svery  person  aggrieved  by 
any  final  Judgment  or  decision  of  any  circuit 


court,"  etc.,  could  take  an  appeal  But  the 
amendment  of  1891  changed  the  section  to 
read:  "Any  party  to  a  suit  aggrieved,"  etc 
Under  tbe  section  as  it  formerly  stood,  giv- 
ing to  "every  person  aggrieved"  a  right  to 
appeal,  the  appellant  herein  clearly  bad  sucb. 
right  Nolan  v.  Johns,  108  Mo.  431,  18  S.  W. 
1107.  And  it  migbt  seem  that  the  change  to 
"any  party  to  a  suit"  would  take  away  sucb, 
right  But  in  Thomas  v.  Elliott,  215  Mo. 
598,  loc.  dt  603,  114  S.  W.  987,  989,  the 
Supreme  Court  say  they  do  not  construe  tite 
change  in  the  statute  as  taking  away  from 
any  one  the  right  of  appeal  which  he  had 
under  the  statute  as  it  formerly  stood,  even 
though  the  one  says  "every  person,"  and  the 
other  says  "any  party  to  a  suit."  It  is  true 
that  on  page  604  of  215  Mo.,  on  page  9S9 
of  114  S.  W.,  the  court  say: 

"But,  as  we  have  already  seen,  the  right  o£ 
appeal  given  by  that  act  was  given  only  to  a 
party  to  the  suit.  And,  when  we  consider  that 
the  dominant  purpose  in  the  mind  of  the  law- 
maker was  to  confer  a  right  of  appeal  that 
would  necessarily  suspend  the  progress  of  the 
cause  in  the  trial  court  and  delay  the  final 
ji'dgment,  we  can  well  see  why  it  should  be  lim- 
ited to  a  party  to  the  suit  then  pending  and 
undetermined." 

But  these  remarks  were  made  in  view  of 
the  fact  that  the  appellant  in  that  case  was 
appealing  from  an  order  setting  aside  a  sale 
in  partition.  He  was  tbe  purchaser  at  the 
sale,  and  was  not  a  party  to  tbe  salt  The 
statute  at  the  same  time  it  was  amended  as 
above  was  also  amended  to  allow  an  appeal 
"from  any  interlocutory  Judgments  in  ac- 
tions of  partition."  Tbe  court  by  the  re- 
marks last  above  quoted,  meant  merely  to 
say  that,  as  to  this  new  groimd  of  appeal 
given  by  the  statute,  the  only  one  who 
could  avail  himself  of  it  and  thereby  suspend 
the  proceeding  before  a  final  Judgment  was 
reached  must  be  a  party  to  the  suit  But 
as  to  any  one  appealing  from  a  final  Judg- 
ment the  amended  statute  left  the  same  right 
of  appeal  that  was  given  under  the  old  stat- 
ute. 

This  view  is  fortified  by  the  remarks  of 
the  Supreme  Court  in  State  ex  rel.  v.  Shelton, 
238  Mo.  281,  loc.  Clt  297,  142  S.  W.  417, 
where  In  speaking  of  this  change  in  the  stat- 
ute the  court  say: 

"It  will  thus  be  seen  that  to  meet  the  ends  of 
justice  we  have  given  to  the  present  act  the 
same  wide  range  of  meaning  imported  b^  the 
language  of  the  former  act  Hence  decisions 
construing  the  former  act  are  in  point", 

As  tbe  bond  on  which  appellant  is  surety 
binds  appellant  to  "pay  all  Judgments"  ren- 
dered against  the  principal  for  violation  of 
duty  as  manager  of  an  employment  agency, 
and  the  Judgment  complained  of  Is  one  of 
them,  it  would  seem  that  the  surety  com- 
pany is  aggrieved  by  the  Judgment,  and,  be- 
ing aggrieved,  has  the  right  of  appeal  under 
our  statute,  construed  as  it  is  by  the  Su- 
preme Court  Construed  thus,  the  statute  al-  . 
lows  an  appeal  to  every  person  aggrieved, r^Q  I  ^ 
and  therefore  appellant  oomea  within  its     ^ 
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tezms,  even  thongb  tbe  bond  on  which  it  Is 
satetf  was  not  given  In  a  Judicial  proceeding. 
In  2  Cyc  638,  It  Is  said : 

TThe  sureties  in  an  official  bond  beeome  parties 
tn  the  record  by  a  judgment  agalnfrt:  the  prin- 
cipal on  the  bond,  and  may  appeal  from  such 
jvdinEcnt.'' 

But,  wbetber  or  not  a  bond  sacb  as  the 
one  no\r  tii  question  makes  tbe  surety  n  par^ 
ty  to  tbe  record  by  operation  of  law,  Btlll 
under  our  statute  authorising  appeals  the 
sarety  may  appeal  even  if  It  be  bound  only 
according  to  the  terms  of  Its  omtract.  That 
contract  provides  that  the  surety  will  pay 
the  Judgment  if  the  principal  does  not 
Hence  the  surety  is  aggrieved  and  has  the 
light  to  appeal 

[3]  Section  2043,  authorising  an  appeal, 
nys  tbe  same  shall  not  be  granted  "unless  it 
appear  from  an  Inspection  of  a  copy  of  the 
record  that  error  was  committed,"  etc.  It  is 
urged  that  no  error  appears.  Of  course,  for 
08  to  decide  that  finally  now  would  be  to 
conclude  tbe  matter,  or  platform  ourselves 
won  that  question,  before  the  hearing  of  the 
aiqieal.  We  do  not  do  this,  but  merely  hold 
tbat  apparently  there  is  enough  showing  of 
error- to  warrant  an  appeal  being  allowed  so 
that  it  may  be  heard. 

[4]  The  last  ground  of  tbe  motion  to  dis- 
miss is  that  no  notice  in  writing  of  the  ap- 
peal was  given  to  the  respondent  20  days 
before  the  commencement  of  the  term  of  the 
aH)elIate  court  to  which  such  appeal  Is  to  be 
sent,  as  provided  by  section  2046,  B.  S.  Mo. 
1909.  As  before  stated,  the  appeal  was 
returnable  to  the  October  term,  1915,  of 
this  court. 

The  suit  against  the  surety  company  on 
the  bond  was  brought  January  12,  1915.  Un- 
til then,  or  at  least  until  service  was  ob- 
tained, tbe  surety  company  presumably  was 
without  notice  of  the  Judgment  It  applied 
to  this  court  for  an  order  granting  an  ap- 
peal on  March  15,  1915.  The  respondent, 
Louis  VassUopulos,  on  tbe  date  of  the  rendi- 
tion of  the  Judgment  in  his  favor,  December 
19, 1914.  testified  in  the  case  that  he  lived  at 
"305  Kansas  Avenue."  It  appears,  however, 
fTMn  au  afBdavlt  attached  to  the  motion  to 
-dismiss,  tbat  VassUopulos  resided  at  305  Kan- 
sas avenue,  Kansas  City,  KaiL,  "continuously 
for  about  four  years  prior  to  December,  1915, 
when  be  left  for  Greeca  The  appellant  has 
filed  an  affidavit  stating  that  ever  since  tha 
jn-anting  of  said  amieal  appellant  has  made 
diligent  effort  and  search  to  find  the  re- 
spondent in  order  to  serve  notice  on  h]m>  but 
has  been  unable  to  do  so.  Tbe  appellant  had 
from  March  15,  1915,  to  20  days  before  the 
first  Monday  in  October,  1915,  to  serve  said 
notice.  During  all  that  time  the  residence  of 
tespoadent  vaa  disclosed  in  the  evidence 
taken  at  tbe  trial,  and  he  did  not  leave  for 
Greece  tUl  December,  1915i. 

The   right   of  ai^eal   being  purely   stat- 
ntoiy,  a  penon  to  avail  bimseU  of  any  such 


right  must  comply  with  the  requirements  of 
tbe  statute  granting  that  right  Mabopaulos 
T.  Chicago,  etc..  B.  Co.,  26«  Mo.  249, 165  S.  W. 
310;  State  ex  rel.  v.  Broaddus,  216  Mo.  342, 
115  S.  W.  1018.  The  affidavit  saying  it  was 
impossible  to  find  VassUopulos  In  order  to 
serve  notice  Is  vague  and  unsatisfactory,  and 
does  not  show  the  facts  as  to  the  diligence 
claimed,  even  if  such  showing  could  be  al- 
lowed to  avail. 

The  appeal  therefore  sbonld  be  dismissed 
for  failure  to  comply  with  section  2046. 
Consequently  the  motion  to  dismiss  must  be, 
and  is,  sustained.    All  concur. 


PEPER  AUTOMOBILE  CO.  v.   ST.  LOUIS 

UNION  TRUST  CO.    (No.  14418.) 

(St  Louis  0}urt  of  Appeals.    Missouri.    June  fi, 

1916.    Behearine  Denied  June 

20,  1916.) 

1.  AcnoR  «s»58(l)— ^UTTiNe  Ca(tses. 

A  Binele  demand  cannot  be  split  and  separate 
suits  maintained  thereon. 

[Ed.  Note. — For  other  canes,  see  Action,  Cent 
Dip.  if  549-551,  553-562,  565;    Dec.  Dig.  <S=> 
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53(1).] 

2.  jcdohknt 
Causes. 

A  judjrment  in  an  action  for  a  portion  of 
a  single  demand  bars  a  right  6f  action  t6  the 
residue   thereof. 

[Ed.   Note.— For  other   cases,   see  Jndgment, 
Cent  Dig.  §  HOT ;  Dec.  Dig.  «s>592.] 

3.  Action  «=»53(3)— Spuitotq  Causes— BtJi^ 
NINO  Account. 

An  open  continuous  running  account  consti- 
tutes a  single  demand,  which  cannot  be  split 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  {§  593-623;   Dec  Dig.  <g=»B3(3).l 

4.  Action  <S=>53(3)— Sputtinq  Causes— Run- 
NiNO  Account. 

Evidence  held  sufficient  to  show  that  various 
items  of  debit  for  balance  due  on  the  purchase 
price  of  an  automobile  a(id  for  oils,  repairs,  and 
supplies,  etc.,  constitute  a  running  account, 
wliich  cannot  be  split,  although  a  portion  there- 
of had  been  entered  in  a  separate  book  and  pre- 
sented by  a  separate  bill. 

[B!d.  Note. — For  other  cases,  see  Action,  Gent 
Dig.  {§  593-628;    Dec.  Dig.  <S=3>5S(3).] 

5.  Appeal,  ano  Erbos  <s=»173(9)  —  Rsrixw  — 
Objections  Not  Raised  on  Tbial. 

Objections  that  recover;  cannot  be  had  on 
rnnning  accounts  because  a  portion  thereof  had 
already  been  recovered  cannot  be  raised  for  tbe 
first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  1102;   Dec.  Dig.  <g=5l73{9).] 

6.  Executobs  and  Administbatobs  €=9251 — 
Disputed  Oiaims — Pleading— -Objections 
TO    SPLTTTina   Deuano. 

In  an  application  in  probate  coort  for  the 
allowance  of  a  running  account,  formal  pleadings 
are  unnecessary  to  raise  the  objection  that  plain- 
tiff is  attempting  to  split  his  demand,  having  al- 
ready recovered  a  portion  of  the  same  account 
[Ed.  Note. — ^For  other  cases,  see  Executors  and 
Administrators,  Cent  EKg.  H  896-900;  Dec 
Dig.  <S=>251.] 

7.  Tbial  €s»150  —  Deuubbeb  to  Bvidbnce  — 
Objection  to  Sputting  Cause  op  Action. 

Where  it  is  shown  by  evidence  received  with- 
out objection  that  plaintiff's  demand  is  a  run- 
ning account  on  which  recovery  had  been  had 
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of  a  part,  an  objection,  though  not  pleaded,  to 
recovery  on  the  ground  that  a  single  demand 
cannot  be  split  is  properly  raised  by  demurrer 
to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  |§  346-348;    Dec  Dig.  «=150.] 

8.  Triai.  <g=>84(4y— Bvidbnce— OBiraaux  Ob- 
jections. 

A  general  objection  to  the  ndmisslon  of  an 
account  does  not  sufficiently  present  the  specific 
objection  that  plaintiff  cannot  recover  because 
of  splitting  his  demand. 

lEd.  Note.— For  other  cases,  see  Trlal».Cent 
Dig.  §  217;   Dec.  Dig.  <E=»84(4).] 

9.  Tbial    4=989  —  EviDENCB  —  Motion    to 

A  motion  to  strike  the  account  sued  upon 
is  appropriate  to  raise  the  question  that  plaintiff 
cannot  recover  because  of  having  split  a  single 
demand. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  228-284;   Dec.  Dig.  «8=389.] 

10.  TBIAt  4=»143— EVIDKNCB— DiBEOTBD  VkB- 
DIOT. 

The  rule  that  where  plaintiff  makes  out  a 
prima  facie  case,  the  oral  uncontrorerted  testi- 
mony in  behalf  of  defendant,  no  matter  how 
strong  and  convincing,  does  not  authorize  a  di- 
rected verdict  has  no  application  where  unimr 
peached  documentary  evidence  precluding  a  re- 
covery is  adduced. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S8  342,  343 ;   Dec.  Dig.  ®=>143.] 

11.  Account,  Action  on  4=>8  —  Jubt  Qttks- 
TiON — Indebtedness  on  Running  Account. 

In  an  action  on  running  account  the  in- 
debtedness, under  conflicting  evidence,  held  a 
question  for  the  jury. 

*  [Ed.  Note.— For  other  cases,  see  Account 
Action  on.  Cent  Dig.  {{  18-28,  30;  Dec.  Dig. 
<8s»8.] 

Appeal  from  St  Lonis  Circuit  Court;  Geo. 

C.  Hitchcock,  Judge. 
•rNot  to  be  officially  published." 
Action  by  the  Paper  Automobile  Company 

against  the  St  Louis  Union  Trust  Company, 

executor.    From  a  Judgment  for  the  plaintiff, 

defendant  appeals.    Reversed. 

Leahy,  Saunders  &  Earth,  of  St  Louis,  for 
appellant  Jones,  Hocker,  Sullivan  &  Angert 
and  Vincent  L.  Boisaubin,  all  of  St  Iionls, 
for  respondent 

ALLEN,  J.  This  is  an  action  founded  up- 
on a  claim  filed  by  respondent,  a  corporation, 
in  the  probate  court  of  the  city  of  St.  Louis, 
against  the  estate  of  one  Adolphns  S.  Peper, 
deceased.  The  claim,  consisting  of  an  ac- 
count covering  the  period  from  May  15,  1907, 
to  July  15,  1909,  aggregating  $3,390.97,  was 
disallowed  by  the  probate  court  Upon  plain- 
tiff's appeal  to  the  circuit  court  and  a  trial 
there  de  novo,  before  the  court  and  a  jury, 
there  was  a  verdict  and  Judgment  for  plain- 
tiff in  the  sum  of  $4,395.50,  being  the  full 
amount  of  the  claim  with  interest,  and  the 
case  la  here  on  the  appeal  of  the  defendant, 
executor. 

Plaintiff  corporation  was  engaged  in  sell- 
ing automobiles  and  automobile  parts,  acces- 
vories,  and  supplies,  and  conducted  an  auto- 


mobile repair  shop.  The  business  was  con- 
ducted by  two  young  men,  Clarence  Peper, 
and  Charles  Peper,  relatives  of  the  deceased, 
Adolphus  Peper,  who  were  owners  of  the 
stock  of  the  corporation.  The  company  be- 
gan business  in  May,  1907, 'and  Adolphus 
Peper  at  once  began  to  deal  «Ith  it  The 
account  sued  upon,  which  was  entered  by 
Clarence  Peper  In  a  book  kept  by  him  for 
plaintiff  company,  begins  with  an  item,  under 
date  of  May  15,  1907,  <diarging  a  balance  ot 
$300  due  from  Adolphus  Peper  on  the  par- 
chase  of  an  automobile,  the  purchase  price  of 
which  was  $650.  The  account  then  continues 
with,  various  Items  for  repairs,  parts,  acces- 
sories, gasoline,  oil,  etc.,  furnished  to  Adol- 
phus Peper,  and  contains  a  number  of  items 
for  each  month  from  and  Including  May. 
1907,  to  and  Including  July,  1909. 

Plaintiff's  evidence  is  that  nothing  was 
paid  on  the  account;  that  when  it  bad  run 
for  some  time,  and  had  grown  to  about  $900 
or  $1,000,  plaintiff  tried  to  collect  the  amount 
due,  but  did  not  succeed;  that  the  owners  of 
plaintiff  company — 1.  e.,  Clarence  Peper  and 
Charles  Peper— were  prevailed  upon  by  Adol- 
phus Peper,  and  In  part  by  the  tatter's 
brother,  Fred  Peper,  to  continue  furnishing 
supplies  and  rendering  senrlees  to  Adolphus 
on  open  account ;  and  that  Mils  were  there- 
after sent  to  him,  on  certain  occasions,  to 
which  he  made  no  response. 

Though  the  account  sued  upon  extends 
only  to  July  16,  1909,  it  appears  that  the 
course  of  dealing  between  plaintiff  and  the 
deceased,  as  shown  above,  continued  long 
after  that  date.  The  evidence  discloses  that 
plaintiff  furnished  Adolphus  Peper  supplies 
or  services,  or  both,  in  the  months  of  August, 
September,  November,  and  December,  1909, 
and  In  January,  February,  March,  April,  and 
September,  1910;  the  amount  charged  fior 
such  supplies  and  services  after  July,  1909 — 
not  included  in  the  claim  sought  to  be  en- 
forced—being $399.36.  Plaintiff's  account 
with  Adolphus  Peper  to  and  Including  the 
month  of  July,  1909,  was  kept  in  the  book 
introduced  In  evidence  below;  but  the  evi- 
dence Is  that  this  book  became  filled,  and  that 
beginning  with  the  items  of  August,  1909, 
the  account  was  continued  tn  a  new  book 
which  was  shown  to  contain  the  above-men- 
tioned charges  for  the  period  beginning  in 
August,  1909,  and  ending  in  September,  1910. 

In  1911  Adolphus  8.  Peper  was  by  the  pro- 
bate court  of  the  dty  of  St  Louis  declared 
to  be  of  unsound  mind,  and  that  court  ap- 
pointed Edwin  W.  Lee,  Esq.,  guardian  of  his 
person  and  curator  of  his  estate.  Thereafter 
plaintiff  presented  to  such  curator  a  claim 
for  $396.35,  founded  upon  the  said  account 
of  plaintiff  with  Adolphus  Peper,  which  is 
said  to  have  accrued  subsequent  to  July, 
1909;  L  e.,  beginning  August  13,  1909,  and 
ending  September  2,  1910.  This  claim  was 
duly  allowed  by  the  probatfe  court,  and  was 
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paid  by  tlie  coiator  to  a  persoa  to  whom  It 
bad  been  assigned. 

It  developed  In  plaintiff's  case  that  the 
abore-mentloned  claisk  for  $396.35  bad  been 
ptesoited  by  Clarence  Peper  and  Charles 
Peper,  in  behalf  of  the  corporation,  against 
the  estate  of  Adolpbns  Peper  then  In  the 
hands  of  his  cnrator,  and  that  It  had  been 
dnly  allowed  and  paid.  The  testimony  of 
Clarence  Peper  and  Charles  P^er  Is  that 
the  allowed  <dalm  was  but  "a  small  part 
of  the  bill"— "the  last  part  of  the  bUl."  And 
their  further  testimony  (first  brought  out  on 
cross-examination)  is  to  the  effect  that  the 
"entire  bill"  was  not  presented  to  the  curator 
for  the  reason  that  they  had  been  informed 
by  relatives  that  the  rents  derived  from  the 
estate  of  Adolphus  Peper,  who  was  then 
confined  in  an  asylum  at  considerable  ex- 
pense, "were  not  sufficient  to  meet  any  such 
obligation   as  that." 

Defendant  put  in  evidence,  withont  objec- 
tion, the  allowed  claim  fbr  $396.35  above 
mentioned;  and  the  curator  testified  respect- 
ing Its  presentation  and  allowance.  It  ap- 
pears that  when  the  daim  was  presented 
to  the  curator  he  satisfied  himself,  by  an  ex- 
amination of  plaintiff's  book  entries  shown 
him  (evidently  contained  In  the  "new  book" 
mentioned),  and  othenvise,  that  the  amount 
was  Justly  due  and  consequently  waived  no- 
tice and  called  upon  the  claimant  to  furnish 
evidence  in  support  thereof.  The  curator  tes- 
tified that  this  was  the  only  claim  presented 
to  him. 

It  was  also  shown  that  on  'December  19, 
1909,  plaintiff  company  executed  a  note  to 
Adolphns  Peper  for  |l,a0O,  for  money  ad- 
vanced by  him  to  plaintiff  company,  and 
pledged  two  automobiles  as  security  there- 
for. This  unpaid  note  was  found  by  the 
cnrator  among  the  papers  of  Adolphus  Peper 
within  a  folded  insurance  policy.  There  is 
considerable  testimony  in  the  record  concern- 
ing the  transaction  attending  the  execution 
thereof,  but  it  need  not  be  here  rehearsed. 

I.  The  only  assignment  of  error  which 
we  need  notice  Is  that  pertaining  to  the  ruling 
of  the  trial  court  on  the  demurrer  to  the 
evidence.  It  Is  argued  for  appellant  that  the 
court  should  have  peremptorily  directed  a 
verdict  for  defendant,  as  requested  both  at 
the  close  of  plaintiff's  case  and  at  the  close  of 
the  entire  case,  for  the  reason  that  the  evi- 
dence conclusively  shows  that  plaintiff  split 
its  original  account  which,  it  Is  said,  was 
an  entire.  Indivisible  claim,  by  presenting 
the  claim  for  $396.35  and  causing  it  to  be 
allowed  against  the  estate  of  Adolphus  Peper, 
non  compos  mentis;  that  such  allowance  of 
pcut  of  the  entire  account  of  plaintiff  against 
Adolpbns  Peper  operates  to  preclude  a  re- 
covery on  so  much  thereof  as  is  involved  in 
this  actlcm. 

[1,2]  It  Is  well  setUed  that  a  single  de- 
mand cannot  be  split  and  separate  suits 
maintained  for  various  parts  thereof    Where 


the  demand  is  essmtlally  an  entirety,  bht 
one  action  may  be  predicated  upon  it  Wag- 
ner T.  Jacoby,  26  Mo.  BiSi;  Union,  etc.,  Co. 
V.  Xraube,  69  Mo.  355;  Wheeler  Savings 
Bank  V.  Tracey,  141  Mo.  262,  42  S.  W.  946, 
64  Am.  St.  Rep.  505;  Donnell  V.  Wright,  147 
Mo.  639,  49  S.  W.  874;  Bircher  v.  Boemler, 
204  Mo.  554,  im  S.  W.  40;  Rnndelman  v. 
Boiler  Works  Co.,  178  Mo.  Ak>.  loc.  clt.  650, 
651,  161  8.  W.  609.  And  If  a  Judgment  Is 
obtained  upon  a  portion  of  a  demand  of  such 
character,  the  right  of  action  Is  gime  as  to 
the  residue  thereof  not  embraced  within  the 
Judgment.  The  Judgment  will  conclude  the 
rights  of  the  parties  with  respect  to  the  cause 
of  action  arising  upon  the  entire  demand, 
whether  the  Judgment  in  fact  includes  the 
whole  or  only  a  Part  thereof,  in  accordance 
with  the  maxim,  nemo  debet  bis  vexarl  pro 
eadem  causa.  See  Union,  eta,  Co.  v.  Traube, 
supra ;  Hoffmann  v.  Hoffmann's  Executor,  126 
Mo.  486,  29  S.  W.  603;  Puckett  v.  Annuity 
Ass'n,  184  Mo.  App.  601, 114  S.  W.  1030 ;  Rund- 
elman  v.  Boiler  Works  Co.,  supra.  While 
there  is  no  conflict  of  authority  as  to  the  gen- 
eral rule  against  splitting  a  single  cause  of  ac- 
tion, some  dlfHculty  is  frequently  encountered 
in  determining  whether  a  demand  is  single 
and  entire,  constituting  but  one  cause  of 
action,  or  arises  oat  of  two  or  more  separate 
and  distinct  causes  of  action.  It  Is  said 
that: 

"The  true  distinction  between  demands  or 
rights  of  action  which  are  single  and  entire, 
and  those  which  are  several  and  distinct  is,  that 
the  former  immediately  arise  out  of  one  and 
the  same  act  or  contract  and  the  latter  out  of 
different  acts  or  contracts."  Alkire  Grocer  Co. 
V.  Tagart,  60  Mo.  App.  loc.  cit  393. 

"When  there  is  an  acco*nt  for  goods  sold,  or 
labor  performed,  where  money  has  been  lent  to, 
or  paid  for,  the  use  of  a  party  at  different  times, 
or  several  items  of  claim  spring  in  any  way 
from  contract,  whether  one  only  or  separate 
rights  of  action  exists,  will,  in  each  case,  depend 
npon  whether  the  case  is  covered  by  one  or  sepa- 
rate oonUracts.  The  several  items  may  have 
their  origin  in  one  contract,  as  on  an  agreement 
to  sell  and  deliver  goods,  or  perform  work,  or 
advance  money;  and  usually  in  the  case  of  a 
running  account  it  may  b«  fairly  implied  that 
in  pursuance  of  an  agreement  on  account  may 
be  opened  and  continued  either  for  a  definite 
period  or  at  the  pleasure  of  both  the  parties. 
But  there  mnst  be  either  an  eq>rees  contract, 
or  the  circumstances  must  be  such  as  to  raise  an 
implied  contract  embracing  all  the  items  to 
make  them,  when  they  arise  at  different  times, 
a  single  or  entire  demand  or  cause  of  action." 
Alkire  Grocer  Co.  v.  Tafart,  supra ;  Ruddle  v. 
Horine,  34  Mo.  App.  616;  Secor  v.  Sturgis,  16 
N.  Y.  548. 

[3J  The  facts  of  the  case  before  us  are 
such.  In  our  opinion,  as  to  present  no  serious 
dUUculty  on  this  phase  of  the  case.  In  our 
Judgment  plaintiff's  entire  account  against 
Adolphus  Peper,  which  ran  from  May  15, 
1907,  to  September  2,  1910,  was  oonclusively 
shown  to-  be  sn  open,  continuous,  running 
account  which  constituted  but  one  single 
indivisible  demand,  and  gave  rise  to  but  one 
cause  of  action.  Not  only  are  the  drcnm- 
stancea  such  as  to  "raise  on  impu^.coa- 
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tract  embracing  all  the  Item*,"  the  Implica- 
tion being  that  the  account  waa  opened  and 
continued  Indefinitely  in  pursuance  of  one 
general  agreement  and  understanding  be- 
tween the  parties,  but  it  afflrmatlvely  appears 
from  the  testimony  of  the  owners  of  plaintiff 
company  that  the  account  was  thus  opened 
and  continued,  and  throughout  treated  as 
one  entire  account.  According  to  this  tes- 
timony the  account  was  merely  opened  and 
Adoiphus  Peper  was  famished  supplies  and 
services  whidi  were  charged  to  him.  Bills 
were  rendered  to  him  from  time  to  time  after 
the  account  became  "rather  large."  One  of 
them  was  for  $1,821.67;  another  was  for 
$1,1>25.U7 ;  and  a  later  one  was  for  $3,245.77. 
The  account  was  not  paid,  but  the  owners  of 
plaintiff  company  were  induced  to  allow  It 
to  continue.  When  the  book  containing  the 
items  sued  for  in  this  action  became  fUled, 
the  account  was  transferred  to  and  con- 
tinued in  the  "new  book."  'mere  is  no  sug^ 
gestion  that  the  account  in  this  new  lx>ok 
arose  out  of  a  separate  contract,  or  that  there 
was  anything  to  distinguish  that  part  of  the 
open  account  from  the  remainder  thereof, 
beyond  the  mere  physical  fact  that  it  was 
entered  in  a  different  book,  and  this  for  the 
sole  reason  that  the  old  l>ook  was  filled. 

On  croBs-examinatioa  Clarence  Peper  was 
asked: 

"How  did  you  determine  the  amount  you  want- 
ed to  collect  was  only  $390  ($39C.35)  at  that 
time?  A.  Well,  that  ia  the  amount  in  the  other 
book.  Q.  That  was  the  amount  in  the  other 
book?  A.  Yes;  in  the  new  book.  The  account 
only  amounted  to  whatever  it  was,  $390." 

Both  Clarence  Peper  and  Charles  Peper 
repeatedly  referred  to  the  allowed  claim  as 
being  but  a  suiall  part  of  the  entire  "bill." 
And  their  testimony  shows  that  they  were  in- 
duced to  withhold  the  major  portion  of  their 
bill,  and  that  they  presented  to  the  curator 
merely  the  latter  part  thereof;  the  amount 
presented  being  determined  solely  by  the  fact 
that  so  much  of  the  whole  account  was  enter- 
ed in  the  new  book.  The  fact  that  It  was  so 
entered  did  not  separate  it  from  the  earlier 
portion  of  the  entire  running  account  so  as  to 
give  rise  to  separate  causes  of  action. 

Hi  Kespondent,  in  reliance  upon  what 
was  said  by  this  court  in  Ruddle  v.  Horlne, 
supra,  34  Mo.  App.  loc.  dt  022,  623,  says 
that  for  aught  that  here  appears  the  in- 
debtedness represented  by  the  claim  of  $396.- 
35  may  have  been  incurred  under  a  separate 
and  distinct  contract  from  that  under  which 
the  other  goods  and  services  were  furnished, 
and  that  the  burden  was  on  plaintUT  to  show 
tliat  the  whole  was  furnished  under  one 
contract  and  constituted  but  one  indivisible 
demand.  This  contention  may  be  sufficiently 
disposed  of  by  saying  that  the  evidence,  as 
we  view  it,  affirmatively  shows,  beyond  dis- 
pute, that  the  allowed  claim  of  $390.35  was 
but  a  part  of  one  open,  continuous,  running 
account,  having  its  origin  in  one  contract; 
and  that  jOaintifl  merely  selected  this  much 


of  tbe  account  for  representation  to  the  cu- 
rator because  of  the  fact  that  it  happened  to 
be  contained  in  the  new  book. 

Where  a  recovery  Is  had  of  a  part  of  an 
Indivisible  demand  it  will  be  regarded  as  an 
election  to  accept  that  part  for  the  whole. 
28  Cyc.  437.  Bven  where  claims  are  payable 
at  different  times,  as  where  Installments, 
arising  out  of  the  same  contract,  fall  due  at 
different  times,  it  an  action  is  brought  when 
two  or  more  of  such  installments  are  due, 
then  all  due  must  be  included  in  that  action, 
and  U  any  be  omitted  the  Judgment  will 
operate  as  a  bar  to  the  maintenance  of  anotli- 
er  action  therefor.  See  Rundelman  v.  Boiler 
Works  Co.,  supra,  178  Mo.  App.  loc.  dt.  650, 
651,  161  S.  W.  609,  and  cages  cited. 

Under  the  authorities,  supra,  and  the  de- 
dsions  in  Bircher  v.  Boemler,  204  Mo.  554, 
103  S.  W.  40,  and  FuUerton  Lumber  Oo.  v. 
Massard,  144  Mo.  App.  61,  128  S.  W.  831, 
which  are  here  much  In  point,  plaintiff  must 
be  denied  a  recovery  herein,  as  a  matter 
of  law,  unless  it  be  because  of  appellant's 
failure,  as  respondent  contends,  to  properly 
raise  this  question  in  the  trial  court 

[6,  J]  II.  It  is  very  earnestly  and  ably  con- 
tended by  respondent's  learned  counsel  that 
appellant  has  waived  any  right  to  complain 
of  the  splitting  of  th6  cause  of  action,  if  any. 
by  failing  to  either  plead. the  former  re- 
covery In  bar  or  to  make  any  distinct  objec- 
tion on  this  ground  in  the  trial  court.  It  is 
true  that  this  rule  of  law  here  invoked  by 
appellant  is  enforced  for  the  protection  of 
the  debtor;  and  he  may  waive  its  beneflts 
by  expressly  or  impliedly  consenting  to  the 
institution  of  separate  actions  where  but 
one  would  otherwise  lie,  or  by  his  conduct  at 
the  triaL  And  it  is  elementary  that  a  party 
will  not  be  permitted  to  adopt  a  theory  in 
the  appellate  court  not  advanced  in  the  trial 
of  the  case  below.  But  we  think  that  the 
proposition  of  law  asserted  and  relied  upon 
by  appellant  was  squarely  presented  in  the 
case  below,  and  that,  tmder  the  drcum- 
stances,  the  question  was  one  to  be  deter- 
mined by  the  trial  court  in  passing  upon  the 
demurrer  to  the  evidence. 

Defendant  did  not  plead  the.  former  ad- 
judication ;  1.  e.,  the  allowance  of  the  claim 
for  $396.35,  in  bar  of  the  present  action. 
But  the  case  arose  In  the  probate  court,  and 
formal  pleadings  were  unnecessary;  and  so 
far  as  concerns  the  matter  ot  pleading  thft 
former  recovery  of  a  part  of  the  account,  It 
is  sufficient  to  say  that  it  came,  into  the  case 
wltliout  objection.  Indeed  it  developed  fully 
in  plaintiff's  own  cas^  and  was  unqualiSedly 
conceded  by  the  owners  of  plaintiff  company 
who  testified  that  the  daim  was  presented 
to  the  curator  and  allowed  by  the  probate 
court.  And  when  defendant's  counsel  later 
offered  the  allowed  claim  it  Was  admitted 
in  evidence  without  objection.  It  is  ther«- 
fore  wholly  immaterial  that  the  form^  r»> 
covery  was  ttot  pleaded.  T 
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so  Ar  aa  this  record  sbowa,  either  by  ob- 
jection, Instruction,  or  otherwise,  distinctly 
raise  the  point  now  relied  upon.  It  is  said 
tliat  tliere  was  no  auggestion  below  that  ap- 
pellant contended  that  the  claim  in  suit  and 
(iat  previously  allowed  in  the  probate  court 
together  constituted  one  indivisible  denjand 
which  could  not  be  split ;  nor  that  the  ad- 
judication in  the  probate  court  on  a  part  of 
the  whole  account  operated  as  a  bar  to  the 
prosecution  of  the  action  predicated  upon  the 
remainder  thereof. 

[7-9]  While  the  account  offered  was  ob- 
lected  to,  that  objection  was  a  mere  general 
)b]ectloo  and  avails  nothing.  But  when  the 
iccount  was  offered  the  fact  that  the  claim 
or  $390.35  bad  previonsly  been  allowed  had 
lot  appeared  in  the  case.  When  this  later 
ppeared  in  plaintiff's  case,  and  was  conced- 
d,  and  the  facts  concerning  the  nature  of 
he  account  as  a  whole  were  developed,  a  mo- 
ion  to  strike  oat  the  account  previously  ad- 
litted,  based  upon  the  proposition  that  plaln- 
H  had  split  its  demand,  would  have  been 
ppropriate.  However,  under  the  drcum- 
ances,  we  are  of  the  opinion  that  the  mat- 
■r  was  one  reached  by  the  demurrer  to  the 
Idence.  Not  only  was  the  splitting  of  the 
!maad  and  the  former  recovery  shown  and 
lly  developed  In  plalntitTs  case,  but  de* 
ndant  put  In  evidence  the  allowed  claim 
Ithout  objection.  Neither  the  cotwt  nor 
lintiff's  counsel  could  bav«  had  any  doubt 
to  the  purpose  of  offering  the  evidence  ad- 
ced  which  conclusively  showed  a  former 
judication  upon  a  part  of  plaintiff's  en- 
e  aoconnt.  As  the  items  of  the  allowed 
iim  of  $396.S5  were  not  Included  In  the 
im  hi  suit,  the  evidence  mentioned  constl- 
ed  no  defense  to  plaintiff's  action,  except 
im  the  theory  that  the  splitting  of  the 
»mit  by  a  former  recovery  upon  a  part 
reof  operated  to  preclude  any  recovery  in 
'  present  action. 

n  Gorton  v.  Botts,  73  Mo.  274,  it  was  held 
t  a  former  Judgment,  in  an  action  between 
same  parties,  put  in  evidence,  though  not 
ided,  was  as  conclusive  in  its  effect  as  If 
lad  been  specifically  pleaded  by  way  of 
>PI>eI.  In  the  case  at  bar  the  former  ad- 
Icatlon  came  into  evidence  without  objec- 
I— naturally  so  since  plaintiff's  own  proof 
red  the  existence  of  the  Judgment  Un- 
the  circumstances  it  was  conclusive  of 
fact  that  a  recovery  had  been  had  of  a 
t  of  the  original  account ;  and  if  it  con- 
Ively  appeared  that  the  entire  account 
itituted  one  Indivisible  demand,  as  we 
I,  that  was  the  end  of  plaintiff's  case. 
I]  While  a  prima  fade  case  once  made 
«>t  be  overthrown  by  mere  oral  testi- 
y,  though  nncontradlcted  (Gannon  v. 
lede  Gaslight  Co.,  145  Mo.  502,  46  S.  W. 
47  S.  W.  907,  43  I*  R.  A.  505),  It  U  not 
fhere,  as  here,  documentary  evidence  Is 
iced  which,  standing  unlmpeached,  pre- 
ss a  recovery.     Nor  do  we  think  that 


plaintiff  made  out  a  prima  facie  case  since 
plaintiff's  proof  showed  the  former  recovery 
and  showed  too  that  the  original  account  was 
such  as  to  constitute  an  indivisible  demand 
which  could  not  be  split  into  two  or  more 
causes  of  action. 

[11]  III.  Plaintiff's  evidence  tends  to  show 
that  the  whole  account,  which  was  allowed  to 
accumulate  to  such  proportion  because  of  the 
relationship  of  the  parties,  was  originally  a 
valid  Indebtedness.  It  is  true  that  the  evi- 
dence shows  that  the  deceased  advanced 
money  to  plaintiff  company  while  the  ac- 
count. It  is  said,  remained  unpaid ;  and  it  is 
suggested  that  this  is  a  "suspicious  circum- 
stance" But  plaintiff's  evidence  concerning 
this  transaction  makes  It  appear  consistent 
with  the  testimony  that  the  account  was  then 
unpaid  and  so  remained.  And  It  Is  said 
that  Adolphus  P^er  retained  the  two  cars 
pledged  with  the  note,  of  value  greater  than 
the  Indebtedness  which  It  evidenced.  The 
matter  would  clearly  be  a  Jury,  question,  were 
the  case  oth'erNvlse  one  for  the  Jury. 

Likewise  plaintiff's  evidence  tends  to  dis- 
pel any  Imputation  of  bad  faith  In  presenting 
the  small  claim  to  the  curator,  and  withhold- 
ing the  major  portion  of  the  account  and 
asserting  a  claim  thereupon  after  the  death 
of  the  alleged  debtor.  But  by  pursuing  this 
course  plaintiff  has  forfeited  its  rlfiht  to  re- 
cover on  the  claim  In  suit.  To  permit  a  far- 
ther recovery  against  the  estate  would  not 
only  be  a  dangerous  precedent,  but  would  be 
to  run  counter  to  the  entire  policy  of  the  law 
on  the  subject  in  hand. 

It  follows  that  the  Judgment  must  be  re- 
versed, and  it  is  accordingly  so  ordered. 

BEYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


CROSSLET  V.    SUMMIT  LUMBER  OO. 

(No.  14403.) 

(St.  Louis  Court  of  Appeals.     Missouri.     June 

6,  1916.) 

1.  Contracts  <S=»28(1),  29  —  Questions  of 
Law  and  Fact^ Burden  of  Proof. 

The  legal  effect '  of  the  correspondence  be- 
tween the  parties  to  an  alleged  sale  Is  a  question 
of  law  for  the  court,  and  the  question  whether 
defendant  accepted  the  contract  as  proposed  may 
become  a  question  of  fact  for  the  jury,  and  the 
burden  of  showing  that  the  proposed  contract 
was  accepted  as  made  Is  on  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SJ  141-143,  1755,  1824;  Dec.  Dig. 
<&=>28(1),  20!] 

2.  Pbincipai,  and  Agent  iS=»70— Aqenct  fob 
Adverse  PaIrties. 

One  cannot  act  as  agent  for  two  parties 
'Whose  interests  are  antagonistic,  ae  in  case  of  a 
'buyer  and  seller< 

[Ed.  Note.— For  other  cases,  »ee  Principal  and 
Agent,  Cent  Dig.  g  146 ;   Dec.  Dig.  iS=>70.] 

3.  Corporations  iS=>429— Representation  bt 
Agent— Secret  Insthdctions. 

Secret  instructions  given  by  a  lumber  com- 
pany to  its  officer,  not  known  to  a  buyer  who 
dealt  with  such  officer,  did  not  affect  the  compa- 
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dj'b  liability,  unless  tbe  bayer  bad  knowledge 
of  sncb  facts  tbat  a  reasonably  itmdent  man 
in  tbe  conduct  of  his  business  would  have  been 
led  to  make  inquiry  wbieb  would  have  advised 
bim  of  such  instructions. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {§  1720-1723,  1726;  Dec.  Dig.  «=> 
428.] 

4.  COBPOBATIONS  ^=3429— Refresbi«tatioit  bt 

AoBNT— Question  tob  3vb,y. 
In  a  lumber  buyer's  action  for  nondelivery, 
question  whether  plaintiff  buyer  bad  knowledge 
of  facts  that  would  have  led  a  reasonably  pru- 
dent man  to  make  inquiry  as  to  the  authority  of 
the  general  manager  of  defendant  company  to 
take  orders  for  his  own  sawmill  in  the  name  of 
the  company  held  for  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  iS  1720-1723,  1725;  Dec.  Dig.  «8=9 
429.] 

5.  Tbial  <g=»253(10)— Instbttotion. 

In  a  lumber  buyer's  action  for  nondelivery, 
an  instruction  that,  if  the  jury  believed  that  tbe 
buyei*  knew  that  tbe  mill  at  C.  was  owned  by  the 
manager  of  defendant  lumber  company  individ- 
ually, and,  if  they  believed  from  the  evidence 
that  the  directors  of  tbe  lumber  company,  did  not, 
in  fact,  authorize  its  officers  or  agents  to  sell  the 
output  of  tbe  C,  mill  in  its  name,  their  verdict 
should  be  for  defendant,  was  correctly  refused  as 
entirely  omitting  any  reference  to  defendant  lum- 
ber company^s  acts  on  which  ratification  of  its 
manager  s  unauthorized  selling  from  his  own  mill 
in  the  name  of  tbe  company  might  rest. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §S  621,  622;  Dec.  Dig.  ®=»253(10).] 

6.  Sau:s  ®=>418(3)  —  Action  bt  Buyer  — 
Failube  to  Deliveb  Lumbeb— Damages. 

In  a  lumber  buyer's  action  for  nondelivery, 
plaintiff  was  entitled  to  recover  for  lumber  se- 
cured elsewhere  by  him,  whether  borrowed  or 
bought,  on  the  basis  of  its  market  value. 

[Eld.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  i  1181;   Dec  Dig.  <S=»418(3).] 

7.  Tbiai.  #=9253(1)— iNBTBUcnoNs— Omission 
OF  Facts, 

Instrucdons  failing  to  present  all  the  facts 
of  the  case  for  the  consideration  of  the  jury 
were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dk  §1  613,  614;  Dec.  Dig.  <3s>2S3a).l 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 

"Not  to  be  officially  published." 

Action  by  G.  B.  CroHsley  against  the  Sum- 
mit Lumber  Company.  From  a  judgment  for 
plalntifl,  defendant  appeals.    Affirmed. 

Jndson,  Green  &  Henry,  of  St.  Louis,  for 
appellant  Eliot  Chaplin,  Blayney  &  Bedal, 
of  St  Louis,  for  respondent 

REYNOLDS,  P.  J.  This  is  an  action  to  re- 
cover damages  for  nondelivery  of  a  lot  of 
long  leaf  yellow  pine  lumber,  known  in  the 
trade  as  "export  lumber,"  said  to  hav«  been 
purchased  by  plalutlfl  of  tbe  defendant  cor- 
poration, to  be  delivered  at  rarious  dates, 
commencing  in  December,  1911,  and  running 
into  February,  1912,  at  various  named  Flor- 
ida coast  points.  Ther«  were  five  counts  In 
the  petition,  one  of  the  counts,  however,  the 
fourth,  was  dismissed  by  plaintiff  at  the  dose 
of  the  evidence  in  the  case.    The  trial  was 


before  the  court  and  a  Jury  and  at  its  coDclu- 
sion  the  Jury  returned  a  rerdlct  in  the  aggre- 
gate sum  of  13,724.63.  Judgment  followins, 
defendant  has  duly  appealed. 

It  appears  that  the  transaction  on  tbe  part 
of  defendant  with  plaintiff  for  the  pnrchasA 
and  sale  of  this  lumber  was,  so  far  as  de- 
fendant was  concerned,  conducted  mainly  by 
one  A  E.  Silverthome,  who  was  a  director 
and  the  secretary  and  general  manager  of  the 
company,  although  the  sales  manager,  Mr. 
Goss,  who  was  under  the  immediate  direction 
of  the  secretary,  also  appears  to  have  writ- 
ten some  of  the  letters.  The  defendant  is  a 
corporation  organized  and  doing  business' un- 
der the  laws  of  the  state  of  Arkansas  but  its 
principal  office  and  chief  place  of  business  Is 
at  St  Louis,  where  it  was  represented  by  the 
secretary,  the  president  and  other  genial  of- 
ficers and  directors  residing  outside  of  this 
state.  The  several  transactions  here  referred 
to  were  carried  on  by  correspondence  between 
plaintur,  who  had  his  office  in  New  York,  and 
the  Summit  Lumber  Company,  generally  from 
its  St  Louis  office.  The  Summit  Lumber  Com- 
pany was  engaged  in  the  business  of  mannf  ac- 
turlng  and  selling  lumber.  It  liad  a  mill  at 
Randolph,  La.,  and  one  at  Columbus,  Miss. 
A.  K.  Silverthome  was  the  president,  W.  E. 
Silverthome,  vice  president,  and  A  EL  Silver- 
thome, secretary  and  general  manager,  as  be- 
fore stated;  and  while  the  president  and 
possibly  other  officers  bad  been  in  St  Lrouls 
occasionally,  A  B,  Silverthome  was  located 
there  and  In  general  diarge  of  the  business 
of  the  corporation.  The  beginning  of  tbe  cor- 
respondence appears  to  have  been  In  August 
1911,  when  Mr.  Ctoss,  the  general  sales  man- 
ager, wrote  plaintiff  to  tbe  effect  ttiat  tbe 
Summit  Lumber  Company  was  in  a  position 
to  ship  from  "their  mill"  at  Carrabelle,  Fia., 
"export  lumber,"  meaning  long  leaf  y<ellow 
pine.  The  letter  head  upon  which  this  was 
written,  as  far  as  It  is  here  necessary  to 
note,  was  as  follows: 

"Summit  Lumber  Company 

"Incoriwrated 

"Manufacturers  Soft  Short  Leaf  Yellow  Pine 

"Soda  Dipped  and  Steam  Dried 
"Mills 

"Summit  Lumber  Co^  Randolph,  La. 
"Interstate  Lumber  Co.,  Columbus,  Miss. 
"Carrabelle  Saw  Mill  Oo^  Carrabelle.  Fla. 

"St  Louis,  Missouri. 
"Quotations  subject  to  change  without  notioe. 
All  contracts  and  agreements  are  contin- 
gent upon  strikes,  accidents  and  other  occur- 
rences beyond  our  control.  All  con- 
tracts are  subject  to  the  approval  of  the 
general  office  at  St  Louis." 

The  Summit  Lumber  Company  had  no  mill 
at  Carrabelle,  Fla.,  that  mill  being  owned  by 
a  corporation  in  which  A.  E.  BUvertbome 
Was  the  principal  and  eontrolling  stockholder. 

Some  of  the  correspondence  was  by  tele- 
graph and  while  many  of  tbe  telegrams  were 
signed  in  the  name  of  the  Summit  Lumber 
Company,  others  were  in  the  name  of 
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SllTerOiome.  Tbe  letters  and  telegntma  iroai 
plataitlff  to  defendant  were  generally  address- 
ed to  tfae  Summit  Lamber  Company,  some- 
times to  A.  B.  Sllverthome,  at  St  Lonls,  sev- 
eral of  tbem,  however,  being  addressed  to  A. 
E.  Sflverthome,  care  Garrabelle  Saw  Mill  Co., 
Carrabelle,  Fla.  One  or  more  of  tbe  tele- 
grams were  addressed  to  A.  B.  Sllverthome 
at  Cincinnati,  Ohio,  and  others  to  him  at 
other  places. 

While  in  a  letter  to  A.  'E.  SUvertbortifl,  the 
then  president,  A.  K.  Sllverthome,  cautioned 
A.  E.  Sllverthome  against  Inixing  np  the  busi- 
ness of  the  Summit  Lumber  Company  with 
the  Carrabelle  Company,  and  in  another  for- 
bid him  to  use  the  name  of  the  Carrabelle 
Company  on  the  letter  heads,  it  does  not  ap- 
pear that  any  notice  of  these,  or  limitation  of 
the  powers  of  A.  E.  SUvertborne,  was  given 
to  plaintiff  or  the  public  and  the  same  letter 
head  seems  to  have  been  used  throughout  the 
correspondence. 

Along  the  first' of  January,  1912,  a  change 
in  the  officers  of  the  Summit  Lumber  Com- 
pany was  made  and  Mr.  J.  S.  BlackweU  be- 
came its  president,  A.  E;  Silvertborne  being 
retired  as  an  officer  and  director.  On  Jan- 
aary  17tb,  1012,  Mr.  BlackweU,  as  president, 
wrote  to  plaintlfr  on  tbe  letter  head  thereto- 
fore in  use  by  the  Summit  Lumber  Company 
and  which  we  have  set  out,  in  reference  to 
an  order  for  the  shipments  of  the  export  lum- 
ber covered  by  the  order,  to  the  effect  that 
the  Summit  Lumber  Company  had  nothing  to 
do  with  this  matter  and  requesting  plaintifF 
to  correspond  directly  with  the  Carrabelle 
Saw  Mill  Company  or  with  Mr.  A.  E.  Sllver- 
thome, president  of  ttiat  company,  adding 
that  at  the  time  of  the  writing  of  the  letter 
Mr.  A.  E.  Sllverthome  was  at  Carrabelle,  Fla., 
and  would  be  there  for  several  days.  By  an- 
other letter  of  January  22nd,  1912,  Mr.  Black, 
well,  as  president  of  the  Summit  Lumber 
Company,  and  on  the  same  letter  head  which 
had  been  In  use  in  previous  correspondraace, 
wrote  to  plaintiff  asking  for  a  copy  of  any 
acceptance  by  the  Summit  Lumber  Company 
of  an  order  designated  as  "Bllla,"  this  being 
tbe  code  term  designating  a  particular  order 
for  export  lumber.  Mr.  BlackweU  further 
wrote  In  this  letter  that  the  Summit  Lumber 
CcHnpany  had  nothing  whatever  to  do  with 
Carralwlle  Saw  Mill  Company  or  its  orders 
and  that  since  January  10th  (1912),  the  Sum- 
mit lumber  Company  had  nothing  whatever 
to  do  with  Mr.  A.  E.  Sllverthome;  that  it 
was  impossible  for  anyone  to  think  that  the 
Summit  Lumber  Company  could  fill  this  or* 
der  from  their  Bandolph,  La.,  saw  mill,  and 
that  they  had  nothing  whatever  in  the  office 
to  show  that  tbe  order  had  ever  been  accept- 
ed.  He  farther  writes: 

"Whatever  business  you  have  with  Mr.  A.  E. 
Sllverthome  of  the  Carnbelie.  Saw  Mill  Com- 
pany does  not  concern  the  Sunimit  Lumber  Com- 
pany in  the  least  ^nd  we  do  not  See  how  you  can 
hold  the  Summit  Lumber  Company  for  this 
order  and  w«  refuse  toi  have  anything  to  d6  with 
tfaa  OfdsT:  i'h  »fif  way,  vivp^fur  .for>»r''  j,   ,    . . 


This  letter  Was  wrltten'afbar  all  the  or- 
ders for  long  leaf  yellow  pine  lamber  had 
been  sent  to  tbe  Summit  Company,  and  was 
signed  by  Mr.  BlackweU,  as  president  and 
general  manager.  Following  other  corre- 
spondence In  which  the  new  management  of 
the  Summit  Lumber  Company  repudiated  all 
the  transactions  of  A.  E.  Sllverthome  in  con- 
nection with  these  orders  of  the  plaintiff,  this 
action  '^as  commenced.  None  of  the  lumber 
which  plaintiff  claimed  had  been  contracted 
for  was  ever  delivered,  and  It  appears  that 
tbe  only  lumber  of  the  kind  wanted  by  plain- 
tiff, that  is  long  leaf  yellow  pine,  which  was 
manufactured  by  any  of  the  mills  named  ou 
the  letter  head  of  the  Summmlt  Lumber  Com- 
pany, was  manufactured  by  the  Carrabelle 
Saw  Mill  Company,  at  Carrabelle,  Fla. 

There  was  evidence  in  the  case  on  the  part 
of  defendant,  tending  to  show  that  plaintiff 
knew  during  the  time  he  was  «ideavoring 
to  contract  for  this  export  lumber,  and  wh&e 
corresponding  and  giving  orders  for  this 
lumber,  that  the  Carrabelle  Saw  Mill  Com- 
pany, while  a  corporation,  was  the  individ- 
ual property  of  A.  E.  Sllverthome,  he  own- 
ing all  or  the  controlling  stock  In  It,  the  Sum- 
mit Lumber  Company  and  its  officers,  other 
than  A.  E.  Sllverthome,  having  no  connection 
with  It  While  plaintiff  admitted  tbat  be 
knew  this,  be  also  testified  that  he  under- 
stood that  A.  E.  Sllverthome  also  owned  tbe 
controlling  interest  In  the  Summit  Lumber 
Company. 

In  the  first  instmctlon  given  at  the  in- 
stance of  plaintiff  tbe  court  told  the  jury, 
as  a  matter  of  law,  that  there  was  a  contract 
of  purchase  and  sale  shown  by  the  letters  and 
correspondence  between  the  parties.  This  Is 
assigned  as  error. 

[1]  While  tbe  legal  effect  of  the  corre- 
spondence is  always  a  question  of  law  for 
the  court  (Wilbur  Stock  Food  Co.  v.  Bridges, 
leO  Mo.  App.  122,  loc.  dt  131,  141  S.  W.  714, 
and  cases  there  dted),  the  question  whether 
defendant  had  accepted  the  contract  as  pro- 
posed may  become  a  question  of  fact  for 
the  Jury,  and  the  burden  of  showing  that 
the  proposal  as  made  was  accepted  as  made, 
would  be  on  plaintiff  (Robertson  v.  Tapley, 
48  Mo.  App.  239,  loc.  dt  242).  But  tn  the 
case  at  bar  there  was  no  room  for  submis- 
sion of  any  such  issue  to  the  Jury.  The  cor- 
respondence discloses  an  unequivocal  accept- 
ance— a  meeting  of  the  minds  of  the  con- 
tracting parties.  That  was  not  so  in  the 
Robertson  Case,  supra,  and  hence  In  that 
case  it  was  a  question  for  the  Jury.  Here 
the  trial  court  properly  Instructed  on  the  cor- 
respondence, that  there  was  a  contract  9 
Cyc.  p.  776,  subsec.  2. 

The  appellant  asked  the  following  Instmc- 
tlon:. 

.  "The  court  instructs  you  that  if  you  beKeve 
from  the  evidence  that  plaintiff,  Crossley,  knew 
in  November  and  December,  1911i  that  the  miH 
at  Carrabelle,  Fla.,  was  owned  by  A.  E.,  SU- 
jr^rtl^ome  individually,  and  if  yon  further  bejjieve 
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from  the  evideiKM  that  the  board  of  dlrectoni  of 
the  Summit  liumber  Company  did  not  In  fact 
authorize  its  officers  or  agents  to  sell  the  output 
of  the  said  Carrabelle  Mill  in  its  name,  then  jour 
verdict  herein  must  be  for  defendant  on  all  the 
coimts  of  the  petition." 

[2]  This  was  refased  and  error  Is  assigned 
on  the  refusal.  The  theory  upon  -which  this 
Instruction  was  asked  was  that  if  resp(»ident 
knew  of  the  Individual  ownership  by  A.  E. 
SilTerthome  of  the  Carrabelle  Mill,  fhea  he 
was  put  on  Inquiry  as  to  the  authority  of  A. 
E.  Silverthorne,  as  an  agent  and  officer  of 
appellant,  to  bind  the  latter  In  contracts  for 
the  benefit  to  himself  for  the  Carrabelle  Com- 
pany. But  there  was  more  in  this  case  than 
a  knowledge  of  the  private  interest  of  A.  E. 
Sllverthorne.  It  is  a  well  settled  general  rule 
that  one  cannot  act  as  agent  for  two  parties 
whose  Interests  are  antagonistic,  as  in  case 
of  a  buyer  and  seller.  See  Lee  v.  Smith,  84 
Mo.  304,  loc.  dt.  309  (54  Am.  Kep.  101),  in 
wliich  our  Supreme  Court  held: 

"The  law  will  not  permit  an  agent's  private 
interest  to  come  between  himself  and  his  princi- 
paL  Its  actual  presence  always  disables  the 
agent  from  binding  his  principal  in  the  transac- 
tion." 

See,  also,  White  Sewing  Machine  Co.  v. 
Betting,  40  Mo.  App.  417 ;  St.  Louis  Charcoal 
Co.  V.  Lewis,  154  Mo.  App.  648, 136  S.  W.  710 ; 
St.  Charles  Savings  Bask  v.  Orthweln  Invest- 
ment Co.,  160  Mo.  App.  369,  140  S.  W.  921. 
But  there  are  limitations  in  the  application 
of  this  rule. 

[S]  As  presenting  their  view  on  this  point, 
the  trial  court,  at  the  instance  of  counsel  for 
respondent,  told  the  Jury  that  secret  Instruc- 
tions given  by  defendant  to  A.  E.  Sllver- 
thorne "not  known  to  the  plaintlfC  did  not 
affect  defendant's  liability,  unless  plaintiff 
had  knowledge  of  such  facts  that  a  reason- 
ably prudent  man  In  the  conduct  of  his  busi- 
ness would  have  been  led  to  make  inquiry  as 
to  the  said  Instructions  and  said  inquiry 
would  have  advised  plaintiff  thereof."  While 
this  is  not  as  clear  as  It  might  be,  we  think 
that  It  substantially  states  the  law  as  here 
applicable  and  gave  the  appellant  the  beneiit 
of  its  testimony  as  to  the  knowledge  respond- 
ent had  of  the  Individual  ownership  of  A.  E. 
Sllverthorne  of  the  Carrabelle  Mill. 

[4]  It  is  to  be  said  In  the  present  case  that 
there  is  no  evidence  of  any  express  author- 
ity by  the  board  of  directors  of  the  Summit 
Lumber  Company,  given  to  the  secretary,  to 
bind  the  Summit  Lumber  Company  for  any 
deals  connected  with  the  output  of  the  Car- 
rabelle Saw  Mill.  But  in  Its  letter  heads 
which  were  used  throughout  the  correspond- 
ence, the  name  of  the  Carrabelle  Company 
appears  as  that  of  a  mUl,  the  output  of  which 
(to  say  the  least)  was  at  the  disposal  of  the 
Summit  Lumber  Company,  and  as  we  have 
said,  it  does  not  appear  that  any  lack  of  con- 
trol of  that  was  brought  home  to  respondent 
or  anyone  else.  Substantially  all  of  the  cor- 
respondenoe  on  the  part  of  appellant  was  in 
its  corporate  name.  It  opened  negotiations 
thtttnsh  Mr.  Goss,  its  general  sales  manager ;  I 


all  the  orders  for  lumbw  given  by 'respond- 
ent were  addressed  to  the  Summit  Lumber 
Company  at  Its  St.  Louis  office ;  no  one,  for 
the  appellant,  ever  questioned  the  authority 
of  the  secretary,  until  after  the  close  of  the 
deals.  E^en  if  plaintiff  here  had  actual 
knowledge  that  the  Carrabelle  Mill  was  prac- 
tically the  Individual  property  of  A.  Ei  Sll- 
verthorne, we  think  that  respondent  even  as  a 
prudent  man,  was  led  by  the  conduct  of  ap- 
pellant's representative  to  believe  be  could 
deal  with  A.  E.  Sllverthorne  for  the  output  of 
the  Carrabelle  Saw  Mill. 

In  2  Thompson  on  Corporations  (2d  Ed.)  i 
1576,  It  is  said: 

"The  governing  principle  with  reference  to  the 
general  power  of  a  manager  is  that  where  h?  has 
the  actual  charge  and  management'  of  the  busi- 
ness, by  the  appointment  of  or  with  the  knowl- 
edge of  the  directors,  the  corporation  will  be 
bound  by  his  acts  and  contracts  which  are  nec- 
essary or  incident  in  the  course  of  the  business, 
without  other  evidence  of  actual  authority." 

In  section  1679,  It  Is  said: 

"W^here  a  general  manager  ts  acting  within 
the  litae  of  his  duty,  or  within  the  apparent  scope 
of  his  employment,  third  persons  m  their  deal- 
ings with  him  in  the  basiness  of  the  corporation 
of  which  he  has  charge  may  rely  on  the  appar- 
ent anthority  with  wnlch  he  is  clothed." 

In  Rosenbaum  v.  Gilliam,  Assignee,  101 
Mo.  App.  126.  loa  dt,  134,  74  S.  W.  507,  509, 
our  court  said: 

"The  principles  of  the  law  of  agency  in  Mis- 
souri applicable  to  natural  persons  and  legal 
entities  are  the  same,  and  where  an  officer  of  a 
corporation  has  been  put  in  control  of  its  affairs 
and  permitted  to  manage  and  conduct  its  busi- 
ness, his  authority  to  bind  the  corporation  will 
be  inferred  from  the  ostensible  authority  thus 
conferred  upon  him,  and  a  party  with  whom 
such  managing  agent  has  dealt  respecting  the 
affairs  of  the  corporation,  where  no  knowledge  of 
the  want  of  authority  is  disclosed,  may  hold  the 
corporation  for  the  acts  of  the  agent  on  its  be- 
half, although  the  latter  may  transcend  his  au- 
thority." 

In  Dadeville  Union  Warehouse  &  Whole- 
sale Grocery  Ca  v.  Jefferson  Fertilizer  Co., 
69  South.  918,  loc.  dt.  919,  defendants,  whole- 
sale grocers,  were  held  liable  on  a  contract 
for  the  purchase  of  fertUlxers  made  by  its 
general  manager,  the  Supreme  Court  of 
Alabama  saying  that  although  parctaase  of 
fertilizer  was  a  new  line  of  trade  and  priv- 
ately prohibited  by  the  company  itself,  the 
company  was  bound  by  tiie  act  of  Its  gen- 
eral manager,  the  court  adding: 

"Business  is  based  largely  on  confidence,  and 
any  otHer  rule  would,  as  often  noted  by  courts, 
permit  a  ruinous  deception  of  innocent  persons, 
and  an  unfair  evasion  of  just  liability  by  those 
who  have  chosen  to  give  apparent  anthority  to 
their  alter  ego  managers." 

These  statements  of  the  law  are  partlcn- 
larly  applicable  to  the  acquiescence  by  the  of- 
ficers and  directors  of  the  appellant  in  the 
use  of  the  letter  head  in  which  It  was  dis- 
tinctly set  out  that  the  (Carrabelle  Saw  Mill 
was  one  of  the  mills,  the  product  of  which 
was  controlled  by  appellant  While  there  Is 
no  evidence  that  this  use  of  the  name  was 
directly  and  expressly  authorized.  It  appears 
that  it  was  in  use  t&r  ao  long  a  time  and 
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throo^oat  all  of  tbe  correspondence  coi> 
ceming  tbese  transactions  and  without  any 
ranilDg  to  respondent  or  to  the  public  gen- 
erally, that  the  Jur?  might  conclude  that 
respondent  had  a  right  to  a«sume  that  A.  K. 
Sllrertbome,  even  if  known  to  him  to  be 
>lie  sole  owner  of  the  Carrabelle  Mill,  was 
lathorlzed  to  deal  in  the  name  of  appellant 
[or  its  product.  That  is  the  natural  infer- 
ence to  be  drawn  from  the  use  of  this  let- 
a  bead  and  the  correspondence  concerning 
bese  deals,  commenced  by  the  general  sales 
oasager  of  the  company,  Jtfr.  Goss,  and  car- 
led  on  subsequently  by  A.  E.  SUverthorue. 
In  Hanover  National  Bank  of  New  York  v. 
imerican  Dock  &  Trust  Co.,  148  N.  T.  612, 
5  N.  E.  72,  51  Am.  St.  Eep.  721,  a  case  In 
iblcb  a  certificate  had  been  issued  by  the  de- 
uidant  which  bad  been  negotiated  for  value 
)  a  purchaser,  the  certificate,  it  being  al- 
sed,  baring  been  Issued  by  the  president  of 
itendant  (a  Mr.  Stone),  to  his  own  order 
ithoot  authority  from  the  board  of  dlrec- 
is  and  in  which  it  appeared  that  the  presl- 
mt  bad  express  authority  to  sign  and  Issue 
irehouse  receipts  for  cotton  deposited  with 
e  defendant  by  persons  other  than  himself 
t  bad  no  such  authority  to  sign  or  Issue 
irehouse  receipts  in  his  own  favor  even  for 
tton  that  had  been  actually  deposited  by 
n.  It  was  held  by  the  New  Tork  Court  of 
peals,  148  N.  T.  loc.  dt.  620,  43  N.  E.  74, 
Am.  St.  Rep.  721: 

As  the  certificate  on  its  face  gave  a  purchaser 
h  notice  as  ahoald  put  a  prudent  person  upon 
niry  in  regard  to  Stone's  authority,  the  plain- 
,  in  order  to  succeed,  was  required  to  show 
t  implied  authority  had  been  conferred  upon 
1  to  issue  certificates  to  himself  for  cotton 
t  he  bad  actually  deposited.  If  he  was  au- 
nzed.  either  expressly  or  impliedly,  to  issue 
tificatea  to  himself  for  his  own  cotton  on  de- 
it,  and  he  issued  a  receipt,  on  bis  i>ersonal 
)ant,  for  cotton  not  on  deposit,  •  •  •  'the 
adant  would  be  liable  to  respond  to  a  bona 
holder  for  value  of  such  receipt.'  •  •  • 
9  is  upon  the  ground  that  an  agent  may  bind 
principal  within  the  limits  of  the  authority 
1  which  he  has  apparently  been  clothed  in  re- 
t  to  the  subject-matter.  Thus  the  authority 
n  agent  is  enlarged,  as  to  third  persons,  by 
lication,  when  the  principal  permits  him  to 
icts  not  expressly  authorized.  For  the  pro- 
on  of  innocent  i>ersons  the  law  will  imply 
lority  in  an  agent  to  do  acts  which,  although 
idden  by  the  principal  before  they  are  done, 
nevertheless,  recognized  by  him  as  valid 
r  they  are  done.  If,  through  inattention  or 
nriae,  the  princii>al  suffers  his  agent  to  act 
od  his  authority  without  objection,  he  is 
id  to  those  who  are  not  aware  of  any  want 
athority  to  the  same  extent  as  If  the  requi- 
power  had  been  directly  conferred.  •  •  • 
ir  such  circumstances  the  principal  is  estop- 
from  asserting  the  truth,  by  bis  own  con- 
is  inducing  third  persons  to  believe  that  the 
t  had  due  authority  to  act  In  the  given  case." 

>  the  Supreme  Court  of  the  United  States 
In  Martin  v.  Webb,  110  U.  S.  7,  loc.  dt. 

J  Sup.  Ct  428,  433  (28  I/.  Ed.  49),  that 

t  saying: 

rectors  "have  something  more  to  do  than, 
time  to  time,  to  elect  the  officers  of  the 

,  and  to  make    declarations   of  dividends. 


That  which  they  ought,  by  proper  diligence,  to 
have  known  as  to  the  general  course  of  busi- 
ness in  the  bank,  they  may  be  presumed  to  have 
known  in  any  contest  between  the  corporation 
and  those  who  are  justified  by  the  circumstances 
in  dealing  with  its  officers  upon  the  basis  of  that 
course  of  business." 

Onr  conclusloa  Is  that  the  instruction  of 
the  court  at  the  Instance  of  respondent,  and 
which  we  have  quoted  In  part,  correctly  sub- 
mitted this  question  to  the  Jury. 

[J]  We  further  hold  that  the  instruction 
asked  by  appellant,  and  which  we  have  set 
out,  was  correctly  refused.  That  instruc- 
tion is  Insuffldent  in  that  it  does  not  em- 
brace all  the  elements  necessary  for  the  con- 
sideration of  the  Jury  in  determining  the 
authority  of  A.  B,  SUverthome  to  deal  with 
his  individual  property  In  transactlonB  In 
which  he  was  representing  the  appellant.  In 
that  It  entirely  omits  any  reference  to  the 
acts  of  appellant  on  which  ratification  may 
rest. 

[I]  Other  points  are  urged  for  reversal,  as 
for  Instance  the  measure  of  damages  and  the 
refusal  of  the  court  to  give  two  other  in- 
structions asked  by  appellant.  We  do  not 
think  that  there  Is  any  merit  In  either  of 
these  assignments.  As  to  the  measure  of 
damages.  It  Is  urged  that  there  should  have 
been  an  Instruction  for  nominal  damages  as 
to  the  lumber  covered  by  the  first  count  in 
the  petition,  for  the  reason  that  there  was 
testimony  to  the  effect  that  this  lumber  bad 
been  "borrowed"  by  the  respondeot.  This 
was  disputed.  But  whether  "borrowed"  or 
bought,  respondeat  was  certainly  entitled  to 
recover  on  the  basis  of  Its  market  value  and 
the  evidence  showed  what  that  was.  On 
that  evidence  it  would  have  been  error  to 
confine  the  respondent  to  recovery  of  nomi- 
nal damages. 

[7]  The  other  two  Instructions  which  were 
asked  by  learned  counsel  for  appellant  were 
properly  refused  as  they  failed  to  present 
all  the  facts  of  the  case  for  the  consideration 
of  the  jury. 

We  find  no  reversible  error  to  the  preju- 
dice of  appellant  and  the  Judgment  of  the 
circuit  court  is  affirmed. 

NOBTONI  and  ALLEN,  33.,  concur. 


THATCHER  IMPLEMENT  &  MERCAN- 
TILE CO.  V.  BRUBAKBR. 
(No.  12025.) 
(Kansas  City  Court  of  Appeals.     Missouri. 
June  12,  1916.) 

1.  Abbitration  and  Awabd  <&=3l8— Aobee- 
MENT  TO  Submit— What  Law  Oovebns. 
Where  the  parties  agreed  in  writiug  to  sub- 
mit their  controversy  in  writing  to  arbitrators 
with  knowledge  that  the  hearing  would  be  held 
and  the  award  made  and  published  at  the  office 
of  the  arbitrators,  in  Indiana,  and  the  con- 
tract was  neither  entered  into  nor  performed 
in  Missouri,  and  did  not  become  effective  until 
filed  in  Indiana,  the  questions  of  the  validity 
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of  the  proceedings  and  Award  are  to  be  deter- 
mined by  the  law  of  Indiana  relative  to  arbitra- 
tions. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {{  77-81 ;  Dec.  Dig.  <&=> 
18.] 

2.  Akbitbation  and  Awasd  €s92— Sdbmib- 
8i0n— constbuctiow. 

Disputants  may  agree  to  a  common-law  ar- 
bitration, the  statutory  and  common-law  meth- 
ods of  arbitration  being  regarded  as  distinct 
and  concurrent  remedies  aiming  at  the  aame  re- 
sult. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {{  7-10;  Dec.  Dig. 
«=s>2.] 

3.  Abbitbation  and  Awabd  «=»2— Submis- 
sion—CoNBTKtJCTioN. 

A  submission  to  arbitration  in  writing  is 
within  the  statute,  although  there  is  no  clause 
authorizing  a  circuit  court  judgment  upon  the 
award  made  pursuant  to  the  submission,  al- 
though at  common  law  the  submission  agree- 
ment may  be  either  parol  or  in  writing. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  U  7-10;  Dec  Dig. 
«=s>2.] 

4.  Abbitbation  and  Awabd  ^=32— Subkib- 

eiON — CONSTBUCTION. 

Where  the  parties  by  writing  agreed  to  sub- 
mit to  arbitration  a  controversy  arising  out  of 
a  contract  undet  the  law  of  Indiana  which  gov- 
erns the  agreement,  the  contract  not  contain- 
ing a  provision  "that  such  submission  be  made 
a  rule  of  any  court  of  record  designated  in  the 
instrument,"  it  was  an  agreement  for  common- 
law  arbitration. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  St  7-10;  Dec.  Dig. 
iS=>2.] 

6.  Abbitbation  and  Awakd  «=»85(3)— Ac- 
tion ON  Awabd— Pleading  and  Pboof. 
In  an  action  upon  an  award  made  upon  a 
common-law  agreement  of  orbitration,  the  bur- 
den is  on  the  plaintifC  to  plead  and  prove  not 
only  the  award  but  the  submisraon,  since  the 
arbitrators  have  no  power  to  bind  the  parties 
beyond  the  terms  of  the  submission. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  {§  497-499;  Dec.  Dig. 
«=»85(8).] 

6.  Abbitbation   and   Awabd   «=>85(3)— Ac- 
tion ON  Awabd — Pboof  or  Aobe&ment. 

A  formal  agreement  of  submission  to  arbi- 
tration, defining  the  subject-matter  of  the  arbi- 
tration and  referring  to  a  rejected  agreement 
and  its  accompanying  documents,  treated  by 
the  committee  as  a  bill  of  particulars,  it  be- 
ing assumed  in  the  absence  of  evidence  to  the 
contrary  that  the  particulars  equaled  in  scope 
the  subject-matter  and  cause  defined  in  the 
formal  agreement,  was  a  sufficient  proof  of  the 
agreement  of  arbitration. 

[Ed.  Note. — For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  Si  497-499;  Dec,  Dig. 
<S=»85(3).] 

7.  Abbitbation  and  Awabd  <S=>85(3)  —  Ac- 
tion ON  AwABfD — Presumption. 

The  same  presumptions  being  indulged  in 
favor  of  an  award  as  apply  to  judgments  of 
courts  of  record,  an  award  will  be  presumed  to 
be  within  the  submission,  unless  the  contrary 
expressly  appears,  placing  the  burden  on  a 
party  objecting  to  an  award  to  show  its  illegal- 
ity. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  fS  497-499;  Dec.  Dig. 
«=»86(3).l 


8.  Abbitration  and  Awabd  «s>3— Sdbhis- 
noN— REquianxa. 

All  that  is  required  of  a  submission  to  ar- 
bitration is  that  a  cause  of  action  shall  appear 
to  exist,  in  order  that  a  frivolous  or  absurd 
claim  shall  not  be  the  grounds  of  the  proceed- 
ings. 

[Ed.  Note/— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  H  11-21;  Dec.  Dig. 
<g=>3.] 

9.  Abbitbation  and  Awabd  «=»12— Abbitba- 
T0B8— Necessttt  or  Knowij:dqe  of  Law. 

The  award  of  arbitrators  on  a  submission 
to  l>e  decided  according  to  the  rules  of  an  as- 
sociation cannot  be  attacked  on  the  ground  of 
a  mistake  of  law,  since  arbitrators  not  being 
presumed  to  know  the  law.  unless  partiality  or 
corruption,  gross  miscalculation  in  figures,  or 
decision  in  a  matter  not  submitted,  be  shown, 
the  courts  will  not  interfere  either  at  law  or  in 
equity. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  fS  32-61 ;  Dea  Dig.  «=» 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  O.  A.  Lucas,  Judge. 

Action  by  the  Thatcher  Implement  &  Mer- 
cantile Company  against  J.  A.  Brubaker, 
trading  in  the  name  of  J.  A.  Brubaker  &  Co. 
Judgment  for  defendant,  and  plaintlH  ap- 
peals.    Reversed  and  remanded. 

Grant  I.  Rosenzwelg,  Chas.  E.  McCoy,  and 
Sam  M.  Hutchison,  all  of  Kansas  City,  for 
appellant  Guthrie,  Gamble  &  Street,  of 
Kansas  City,  for  respondent 

JOHNSON,  J.  Plaintiff,  a  mercantile  cor- 
poration doing  business  as  a  dealer  in-  bay  In 
Thatcher,  Ariz.,  brought  this  suit  In  the 
circuit  court  of  Jackson  county  against  de- 
fendant, a  dealer  in  the  same  commodity  in 
Kansas  City,  to  recover  upon  an  award  ren- 
dered In  favor  of  plaintiff  by  the  committee 
on  arbitration  of  the  National  Hay  Ajssocia- 
tlon,  which,  as  Its  name  implies,  Is  an  as- 
sociation composed  of  dealers  In  hay  doing 
business  In  the  United  States.  The  princi- 
pal office  of  the  association  where  Ita  arbitra- 
tion committee,  consisting  of  five  members, 
sits  and  transacts  business,  is  in  Winchester, 
Ind. 

Defendant  was  a  member  of  the  associa- 
tion, but  plaintiff  was  not,  when  they  entered 
into  a  contract  which  gave  rise  to  the  con- 
troversy between  them;  nor  was  plaintiff 
a  member  when  this  controversy  was  sub- 
mitted to  the  committee  and  the  award  was 
made  and  published.  The  contract  provided 
for  the  sale  by  plaintiff  to  defendant  of  60 
cars  of  alfalfa  hay  to  be  shipped  from 
Thatcher  via  El  Paso  to  New  Orleans  by  a 
designated  route.  When  the  hay  arrived  at 
destination,  defendant  refused  to  receive  it 
on  the  ground  of  plaintiff's  failure  to  com- 
ply with  the  routing  stipulation  which  are- 
suited  in  delay  In  the  transportation  and 
consequent  loss  In  the  value  of  the  hay. 
A.  controversy  ensued  which  the  parties,  on 
July  3,  1912,  agreed  In  writing  to  submit  to 
the  decision  of  the  arbitration  committee. 
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and  this  agreement,  togetber  with  a  mass  of 
documentary  evidence  and  a  written  state- 
ment of  plaintiff's  dalm,  were  forwarded  to 
the  committee  at  Winchester.  The  commit- 
tee received  and  filed  the  agreement  and  ac- 
companying documents,  but  refused  to  pro- 
ceed unless  the  parties  would  make  out,  sign, 
and  file  a  written  submission  of  the  con- 
troversy on  blanks  conforming  to  the  rules 
of  the  committee.  Pursuant  to  this  ruling, 
a  new  agreement  to  submit  the  pending  con- 
troversy was  drawn  on  an  approved  blank, 
was  signed  by  plaintlfC  at  Thatcher,  and  by 
defendant  at  Kansas  City,  and  was  forward- 
ed to  and  filed  with  the  committee  at  Win- 
chester.    It  recited  that: 

"A  controversy  has  arisen  betweea  the  com- 
plainant and  J.  A.  Brubaker  of  Kansas  City, 
Mo.,  •  •  »  Qyer  the  purchase  of  sixty  oars 
of  hay  by  J.  A.  Brubaker  from  the  complain- 
ant, as  more  particularly  set  out  in  the  agree- 
ment for  arbitration  not  on  the  blanks  of  tlie 
Kational  Hay  Association  but  now  on  file  with 
the  secretary  of  the  associatioD  in  connection 
with  the  papers  setting  forth  the  contention  of 
the  complainant  and  the  evidence  in  support 
thereof,  and  followed  with  the  stipulatiun  of 
the  parties  "to  submit  hereinbefore  referred  to 
differences  and  controversies  to  the  arbitrament 
and  decision  of  the  committee  on  arbitration  and 
investigation  regularly  appointed  by  the  Na- 
tional Hay  Association  or  any  three  of  them 
who  may  be  present  at  the  time  fixed  for  the 
hearing  or  who  may  concur  in  the  finding  of  any 
one  of  them  according  to  the  by-laws,  .rules  and 
regulations  of  said  National  Hay  Association, 
and  we  do  further  authorise  and  empower  the 
caid  committee  •  *  •  or  any  three  of  them 
who  may  be  present  at  the  time  fixed  for  the 
hearing,  or  wlio  may  concur  in  the  finding  of 
any  one  of  them  to  arbitrate,  award,  adjust  and 
determine  the  differences  and  coutroversiei;  now 
existing  between  us  for  the  mutter  aforesaid. 
We  do  further  agree  that  the  award  so  made 
»  •  •  shall  in  all  things  by  us  ••  *  be 
well  and  faithfully  performed,  that  wo  will 
stand  to  and  abide  by  and  fulfill  the  same  and 
that  we  will  pay  whatever  sum  of  money  may 
be  awarded  as  aforesaid,  and  further  that  we 
will  abide  by  the  by-laws,  rules  and  legula- 
tioDS  of  said  National  Hay  Association  relating 
to  arbitration.  And  we  do  hereby  release  the 
said  committee  jointly  and  severally  from  any 
and  all  daku  or  demands  by  reason  of  error 
in  jndgment  or  findings  of  law." 

Tbla  agreement  Is  In  evidence,  but  for 
some  reason  the  Informal  agreement  of  July 
3,  1912,  to  which  It  refers  for  a  more  par- 
ticular statement  of  the  ctwtroveray,  was  not 
introduced  in  evidence. 

The  committee,  without  taking  and  sub- 
scribing to  an  oath  and  without  hearing  any 
testimony  or  arguments  of  the  parties,  but 
proceeding  solely  from  an  Inspection  of  the 
written  statements  and  documents  filed  by 
the  respective  parties,  made  and  published 
on  November  7,  1918,  the  following  written 
award,  signed  by  four  of  tte  five  members 
of  the  committee: 

"After  reviewing  carefully  the  entire  plead- 
ings and  evidence  with  rebuttal  and  surrebuttal, 
we,  the  undersigned  members  of  the  arbitration 
committee,  find  as  follows: 

"Citation  1.  The  original  contract  was  not 
complete  and  was  faulty,  it  not  being  in  accord- 
ance with  National  Hay  Association  trade  rule 
Na  1,  wibich  reads  as  follows:  'It  shall  be  the 


dtrt^  of  both  buyer  and  seller  to  include  in 
their  original  articles  of  trade,  whether  con- 
ducted by  wire  or  mail,  the  following  specifica- 
tions: Numbers  of  cars  or  tons.  Number  of 
bales.  Size  of  bales.  Grade  of  hay  or  straw. 
The  point  of  shipment  or  delivery  or  rate  point. 
The  time  of  shipment  or  delivery.  The  routo 
and  terms,  except  as  follows:  The  specifications 
of  rule  1  shall  apply  except  in  cases  where  the 
buyer  and  seller  nave  been  trading  on  agreed 
terms  and  conditions,  in  which  event  it  shall  be 
sufficient  for  the  words  "usual  terms"  to  be 
used  in  telegrams,  and  the  use  of  such  words 
shall  imply  that  such  terms  and  conditions  as 
govern  previous  trades  of  like  character  shall 
govern.' 

"Citation  2.  Trade  rule  No.  8,  in  the  absence 
of  a  proper  confirmation,  shall  govern  this 
transaction.  This  rule  reads  as  follows: 
'  "Terms  of  sale"  shall  mean  that  the  weights 
and  grades  of  shipment  shall  be  determined  by 
the  terminal  or  destination  market  rules,  un- 
less otherwise  specified  at  time  of  the  sale.' 

"Citation  3.  The  shipper  violated  this  con- 
tract when  he  assumed  authority  to  divert  cars 
without  instructions  from  buyer. 

"Citation  4.  The  committee  considered  the 
buyer.  J.  A  Brubaker  &  Co.,  was  justified  in 
repudiating  this  contract  inasmuch  as  the  ship- 
per violated  his  contract  as  set  out  in  cita- 
tion 3. 

"Citation  5.  The  committee  decided  unani- 
mously that  In  view  of  the  fact  that  had  the 
defendants  handled  this  hay  as  per  original 
contract,  they  would  have  suffered  a  loss  of 
$2.00  per  ton  on  1,437,325  pounds,  by  reason 
of  decBne  in  the  market  and  we,  therefore,  as- 
sess loss  against  the  defendants  in  the  amount 
of  $1,437.32  with  interest  at  6  per  cent,  from 
May  81,  1912,  until  November  IS;  1913,  making 
a  total  amount  due  the  plaintiffs  of  |1,563.09, 
which  should  be  paid  within  fifteen  (IS)  days 
from  the  date  of  award." 

As  might  be  exi)ected,  neither  party  was 
satisfied  with  this  award,  which  we  must  re- 
gard as  the  product  of  a  faithful  observance 
by  the  arbitrators  of  the  stipulation  of  the 
parties  that  their  dispute  should  be  settled 
by  the  rules  and  laws  of  the  association, 
and  not  by  the  principles  and  rules  of  the  ju- 
ridical contract  law  of  the  land. 

The  contract  of  sale  was  pronounced 
"faulty"  because  the  parties,  one  of  whom 
was  a  stranger  to  the  association,  had  not 
drawn  It  In  accordance  with  the  laws  of  the 
association;  but  It  escaped  being  denounced 
as  void,  and  the  arbitrators  found  that  plain- 
tiff had  breached  Its  terms  by  diverting  the 
shipment  to  another  route  without  the  con- 
sent of  defendant,  and  ruled  that  defend- 
ant was  justified  by  such  breach  in  rescind- 
ing the  contract  and  refusing  to  accept  the 
Iiay.  This  would  have  ended  the  case  in  fa- 
vor of  defendant  in  a  court  of  law;  but  the 
committee,  In  an  honest  ettort  to  do  what 
they  conceived  to  be  complete  justice,  found 
that,  if  plaintiff  had  fully  performed  the 
contract  and  defendant  had  received  the  hay 
at  New  Orleans,  he  would  have  lost  $2 
per  ton,  or  $1,437.32,  and  adjudged  that  de- 
fendant, though  fully  justified  in  rescinding 
the  contract,  must,  nevertheless,  pay  over  to 
plaintiil  the  amount  of  the  loss  he  would 
have  sustained.  Ooncladlug  It  was  wiser  to 
take  this  half  loaf  than  to  risk  all  by  refus- 
ing tt,  plalntUt  .acccs>ted  th*  award  and 
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broagbt  this  rait  to  enforce  It  Feeling  tbat 
the  Juridical  law  which,  at  first,  he  despised 
but  now  applauds,  would  have  given  him  a 
complete  victory  under  the  committee's  find- 
ings of  fact,  defendant  seeks  to  escape  the 
award  by  attacking  Its  validity.  His  an- 
swer interposes  a  number  of  defenses,  but 
In  bis  brief  and  argument  he  contends: 
First,  that  the  arbitrators  were  required  "to 
keep  inflexibly  within  the  limits  of  the  par- 
ticular matter  submitted  to  them  in  the  sub- 
mission agreement,"  and  since  plaintiff,  upon 
whom  devolved  the  burden  of  proving  not 
only  the  award  but  also  the  submission 
agreement  containing  the  matters  submitted 
to  the  committee,  failed  entirely  to  prove 
that  agreement,  there  was  such  a  failure  of 
proof  as  to  preclude  a  recovery  on  the  award; 
and,  second,  that  "the  award  Is  Inconsistent 
on  its  face,  and  therefore  is  invalid."  The 
alleged  Inconsistency  consists  of  the  error 
of  law  Involved  In  the  award  to  plaintiff  In 
the  face  of  the  finding  that  defendant  was 
not  In  the  wrong  but  was  justified  in  refus- 
ing to  receive  the  hay. 

At  the  close  of  plaintiff's  evidence,  the 
court  directed  a  verdict  for  defendant,  where- 
upon plaintiff  took  an  involuntary  nonsuit 
with  leave,  and  in  due  course  of  procedure 
brought  the  case  here  by  appeal. 

[1-4]  Tbat  the  parties  agreed  in  writing  to 
submit  their  controversy  to  arbitration  and 
chose  the  arbitration  committee  of  the  Na- 
tional Hay  Association  as  their  arbitrators, 
with  the  knowledge  that  the  hearing  would 
be  held  and  the  award  made  and  published  at 
the  office  of  the  committee  in  Winchester, 
Ind.,  are  conceded  facts  which  compel  the 
conclusion  tbat  the  questions  of  the  validity 
of  the  proceedings  and  award  are  not  to  be 
determined  by  the  law  of  this  state  relating 
to  arbitrations.  An  agreement  to  arbitrate 
a  dispute  is  a  contract  (Searles  v.  Lum,  81 
Mo.  App.  611,  and  cases  cited),  and,  since  the 
contract  in  question  was  neither  entered  in- 
to nor  performed  in  this  state,  there  is  no 
ground  upon  which  it  might  be  pronounced  a 
Missouri  contract.  It  did  not  become  effec- 
tive as  a  contract  until  it  was  filed  with  and 
accepted  by  the  committee  In  Indiana,  and, 
since  it  was  made  and  performed  in  tbat 
state,  the  question  of  its  validity  must  be 
judged  by  the  laws  of  that  state.  So  Judged, 
its  terms  disclose  an  agreement  for  a  com- 
mon-law and  not  a  statutory  arbitration.  In 
this  state  the  right  of  disputants  to  agree  to 
a  common-law  arbitration  is  recognized — the 
statutory  and  common-law  methods  of  ar- 
bitration being  regarded  as  distinct  and  con- 
current remedies  aiming  at  the  same  result 
— and  the  test  of  whether  the  parties  in- 
tended a  common-law  or  a  statutory  arbitra- 
tion is  the  form  of  the  agreement  of  submis- 
sion, i.  e.,  whether  it  was  parol  or  in  writ- 
ing. It  was  held  by  the  Supreme  Court,  in 
Bridgman  v.  Bridgman,  23  Mo.  272,  that  a 
submission  to  arbitratloh  In  writing  is  with- 
in, the  statute,  alUiough  there  is  no  clause 


authoTlzlng  a  drcnlt  court  Judgment  to  be 
entered  upon  the  award  made  pursuant  to 
the  sutHnission.  See,  also,  Hamlin  v.  Duke, 
28  Mo.  166;  Wolfe  v.  Hyatt,  76  Mo.  156; 
Williams  v.  Perkins,  83  Mo.  379;  Searles  v. 
Lum,  supra,  81  Mo.  App.  loc.  clt  610;  Trip- 
lett  V.  Sims,  89  Mo.  App.  loc.  dt  330;  Co<*ran 
V.  Bartle,  91  Mo.  loc.  clt.  644,  3  S.  W.  854; 
Tucker  v.  Allen,  47  Mo.  loc.  dt.  490.  At 
common  law  the  submission  agreement  may 
be  either  in  parol  or  in  writing.  Searles  v. 
Lum,  supra.  In  Indiana,  an  agreement  of 
submission  to  be  regarded  as  one  for  a  stat- 
utory arbitration  must  be  in  .writing  and 
must  provide  "that  such  submission  be  made 
a  rule  of  any  court  of  record  designated  in 
such  instrument."  Boots  v.  Canine,  58  Ind. 
450.  In  that  case  the  court  held  the  agree- 
ment "which  was  in  writing  to  be  an  agree- 
ment for  a  common-law  arbitration  because 
of  the  absence  of  the  second  of  "the  two  es- 
sential requisites  to  a  statutory  arbitration." 

[6]  In  an  action,  such  as  this,  upon  a  com- 
mon-law award,  the  burden  is  on  the  plain- 
tiff to  plead  and  prove,  not  only  the  award, 
but  also  the  submission.  It  is  eleuientary 
that  arbitrators  have  no  power  to  bind  the 
paities  beyond  the  terms  of  the  submission 
(Lorey  v.  Lorey,  60  Mo.  App.  420),  and  "if 
they  assume  to  act  on  questions  not  submit- 
ted, or  fail  to  follow  the  directions  in  tlie 
submission  in  a  material  point,  their  award 
In  reference  to  such  matters  will  not  be  bind- 
ing, either  on  questions  of  law  or  of  fact." 
Squires  v.  Anderson,  54  Mo.  193,  and  cases 
dted.  The  submission  furnishes  the  source 
and  prescribes  the  limits  of  the  arbitrator's 
authority,  and  a  failure  to  prove  the  agree- 
ment for  submission  is  fatal  to  a  recovery 
upon  the  award.    3  Cya  674. 

[(]  But  plaintiff  did  prove  the  agreement 
under  .which  the  cause  in  controversy  was 
submitted  to  the  arbitrators,  and  its  failure 
to  introduce  the  rejected  agreement  which, 
with  its  accompanying  documents,  was  treat- 
ed in  the  formal  agreement  and  held  by  the 
committee  as  a  mere  bUl  of  particulars,  and 
their  supporting  evidence,  was  not  a  failure 
to  prove  the  terms  of  the  submission  to  which 
the  documents  under  consideration  bore  the 
relationship  of  mere  evidentiary  exhibits. 
The  formal  agreement  defined  the  subject- 
matter  and  cause  of  action  to  be  submitted 
as  "a  controversy  between  the  parties  over 
the  purchase  of  60  cars  of  hay  by  defendant 
from  plaintiff,"  and,  while  it  may  be  conced- 
ed that  the  award  could  not  stand  as  to  mat- 
ters not  embraced  in  the  bill  of  particulars 
to  which  the  agre^nent  referred,  we  must 
assume,  in  the  absence  of  a  showing,  to  the 
contrary,  tbat  the  particulars  in  thdr  totali- 
ty equaled  in  scope  the  subject-matter  and 
cause  defined  In  the  formal  agreement;  that 
is  to  say,  they  included  every  part  of  the 
entire  controversy  which  had  arisen  between 
the  parties  "over  the  purchase  of  60  cara 
of  hay." 

[7]  The  same  presumptions  must 
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dalged  in  taror  of  aa  award  that  apply  to 
Jndgments  of  courts  of  record,  and  tbe  party 
objecting  to  tli«  award  must  sbow  tbe  fact 
of  Ite  iUegallty.  Kendriek  v.  Tarbell,  26  Vt. 
416l  An  award  will  be  presumed  to  be  with- 
in the  anbmlaslon  unless  tbe  contrary  ex- 
pressly appears  (Bush  ▼.  Davis,  34  Mich.  loc. 
dt  19S),  and  to  embrace  all  that  was,  and 
nothing  that  was  not,  submitted  (Dickerson 
T.  Rorke,  30  Pa.  390).  As  is  pertinently  ob- 
served In  Ebert,  Bx'r,  t.  Eb«rt,  Adm'rs,  B 
Ud.  353 : 

"A  more  liberal  and  reasooable  interpreta- 
tion is  now  adopted  by  the  courts,  than  for- 
merly existed,  as  to  awards.  Every  reasonable 
intendment  will  be  made  in  their  favor,  and 
a  constmction  given  to  them  that  will  support 
them,  if  possible,  without  violating  the  rules 
adopted  for  the  construction  of  instruments. 
It  will  be  intended  that  the  arbitrators  have 
not  exceeded  their  powers;  that  all  matters 
have  been  decided  by  the  arbitrators,  unless 
the  contrary  shall  appear  on  the  face  of  tbe 
award;  that  it  is  certain,  final,  and  legal. 
•  •  •  linless,  therefore,  it  aball  appear  up- 
on the  face  of  the  award  that  tbe  arbitrators 
have  exceeded  their  powers,  it  will  not  be  in- 
tended that  they  have,  for  every  intendment  will 
be  made  in  favor  of  the  award.' " 

And  It  Is  said  In  Sperry  t.  Rlcker,  4  Allen 
(Mass.)  17 : 

"It  is  the  legal  presumption,  unless  tbe  con- 
trary appears,  that  arbitrators  pursue  the  sub- 
mission and  decide  only  the  matters  therein  con- 
tained, and  also  that  they  decide  all  matters 
snbmitted  to  them." 

See,  also,  Hadaway  r.  Kelly,  78  111.  286; 
Tank  v.  Rohweder,  d8  Iowa,  164,  67  N.  W. 
lOOw 

[I]  We  hold  that  plaintiff  proved  the  sub- 
mission, that  on  Its  face  the  award  shows 
DO  material  variance  therefrom,  and  that  In 
tbe  absence  of  proof  of  the  particulars  to 
which  reference  was  made-  the  presumption 
win  be  indulged  that  they  were  as  broad  as 
the  snbject-matter  defined  In  thei  formal 
agreement.  All  that  is  required  of  a  submls- 
rion  to  give  it  validity  Is  that  a  canse  of  ac- 
tion Sball  appear  to  exist  In  order  that  a 
frivolous  dalm,  or  one  .which  would  be  man- 
ifestly absurd,  might  not  be,  the  ground  of 
the  proceedings.  SkllUngs  v.  Coolidge,  14 
Mass.  48 ;  Rlxford  v.  Nye,  20  Vt  loc.  dt.  137 ; 
Bnrchell  v.  Marsh,  17  How.  344, 15  L.  Ed.  96; 
Uttteton  ▼.  Fatten,  112  Oa.  438,  37  S.  E.  75S. 

[9]  Passing  to  the  second  ground  of  attack. 
It  must  be  conceded  tbe  assessment  therein 
In  favor  of  plaintiff  could  not  be  justified  in 
law,  but  the  parties  agreed  to  submit  their 
dispute  to  judges  untrained  In  tbe  law  who 
Were  to  be  governed  in  their  decision  by  tbe 
laws  and  rules  of  tbe  association  relating  to 
bnstness  transactions  between  members.  Cer- 
tainly defendant,  who  was  a  member,  could 
have  no  reason  to  complain  of  his  rights  be- 
ing determined  under  the  rules  he  selected  In 
preference  to  the  law  of  the  land  which  be 
rejected ;  but,  If  the  agreement  had  not  sub- 
stituted the  association's  laws  and  rules,  the 
result  would  be  the  same  In  this  case.  A 
tribunal  of  this  character  Is  not  supposed  to 


know  anything  of  law,  and  unless  partiality 
or  corruption,  gross  ndsoalculatlon  in  a  mat- 
ter of  figures,  or  decision  In  a  matter  not 
submitted,  be  shown,  the  oourts  cannot  In- 
terfere, either  at  law  or  In  equity.  Relly  v. 
Kussell,  34  Mo.  024;  Shawhan  v.  Baker,  167 
Mo.  App.  loc.  dt.  84,  IBO  S.  W.  1096;  Vaughn 
V.  Graham,  11  Mo.  676;  Brldgman  v.  Bridg- 
man,  23  Mo.  loc.  clt.  274;  Shroyer  v.  Bark- 
ley,  24  Ma  lot  clt  352 ;  Mitchell  V.  Curran, 
1  Mo.  App.  453 ;  Allen  v.  HIckam,  15C  Mo.  loc. 
dt.  58,  56  S.  W.  300 ;  6  Corp.  Juris,  180,  72, 
244 
As  Is  said  In  Vaughn  v.  Grnhafai,  supra : 
"Arbitrators  may  be  governed  in  their  deci- 
sions by  principles  of  equity  as  well  as  law,  and, 
though  their  decision  be  not  according  to  law, 
yet  their  report  will  not  be  set  aside,  unless  it 
appears  that  they  have  misapplied  the  prind- 

Eles  by  which  they  profess  to  be  governed,  or 
ave  been  misled  in  the  application  of  them." 

We  cannot  regard  the  error  In  question 
as  anything  more  than  a  mere  error  of  law 
to  be  expected  of  untrained  judges  who,  au- 
thorized by  the  terms  of  tbe  submission  not 
to  dedde  the  case  according  to  law  but  ac- 
cording to  their  own  conceptions  of  Justice 
and  equity,  have  rendered  a  dedsion  which 
expresses  neither  law,  justice,  nor  equity, 
but  was  a  kind  of  dedsion  the  parties  bar- 
gained for.  Courts  will  give  no  relief  against 
errors  of  that  sort  Tbe  court  erred  in  di- 
recting &  verdict  for  defendant. 

-The  judgmttit  is  reversed,  and  the  cause 
remanded.     All  concur. 


SOUTHWEST  NAT.  BANK  OF  KANSAS 

OITX  V.  McDEBMAND  et  al. 

(No.  11672.) 

(Kansas  City  Court  of  Appeals.    Missouri. 
June  12,  1916.) 

1.  Appeal  and  Ebror  <3=»288— Pbeservation 
OF  Objections— Motion  fob  New  TbiaI/— 
Dbhubbbb. 

A  motion  to  dismiss,  regarded  as  a  demur- 
rer, preserves  itself  without  the  aid  of  a  motion 
for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1713;    Dec.  Dig.  «s»286.] 

2.  Dismissal  and  Nonsuit  €=81(7)— Rein- 
statement—E  kkect. 

Where  defendants'  motion  to  strike  out  an 
amended  petition  and  to  dismiss  a  suit  as  to 
them  was  sustained,  the  reinstatement  of  the 
case  as  to  them  put  it  back  where  it  was  before 
the   dismissal. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  Ji  188,  190,  192 ;  Dec.  Dig. 
«»81(7).] 

3.  JUDOMBNT  «=»106(1>— DbFAITLT  IN  PLEAD- 
ING. 

The  fact  that  the  term  at  which  the  defend- 
ants' motion  to  make  the  petition  more  definite 
and  certain  was  sustained  so  as  to  require  the 
filing  of  an  amended  petition  expired  before  the 
amendment  was  made  did  not  ipso  facto  work  a 
judgment  in  favor  of  the  defendants. 

[Ed.  Note. — For  other  cases,  see  JudRment 
Cent  Dig.  f§  162,  180;   Dec.  Dig.  ®=>10C(l).l 
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4.  Appeai,   ard    Bbbob    «=>062— Discbetioi; 

OF    TeIAL    CoUKT— BEIMSTATKlOtNT    OP    DlS- 

uissKD  Cause. 
The  reinstatement  of  a  dismissed  cause  was 
within  the  discretion  of  the  trial  court,  where 
nothing  appeared  in  the  record  proper  to  show 
that  it  was  forbidden  by  law  or  rule  of  court 
or  that  its  discretion  was  unsoundly  exercised. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  3838;   Dec.  Dig.  <S=»962.] 

6.  LiuiTATiON    OF   Actions   «=o127(1)— Time 
OF  CoMUBNcma  Action  —  Aiuendment  — 
New  Suit. 
Where  an  original  suit  to  enforce  a  materi- 
alman's lien  was  brought  In  due  time  and  its 
dismissal  as  to  the  defendant  owners  was  set 
aside  and  the  case  reinstated  at  the  same  term, 
the  case,  upon  the  refiling  of  the  amended  peti- 
tion, was  still  in  court,  not  as  a  new  suit,  but 
merely  as  a  continuation  of  the  original  suit. 
[Ed.  Note.— For  other  cases,  see  Iiimitation 
of  Actions,  CenL  Dig.  {  B43;    Dec.  Dig.  <8=» 
127(1).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;   Daniel  BX  Bird,  Judge. 

"Not  to  be  officially  published." 

Suit  by  the  Southwest  National  Bank  of 
Kansas  City  against  Frank  R.  McDermand 
and  wife  and  the  J.  B.  Neevel  &  Sons  Con- 
struction Company.  Dismissed  as  to  defend- 
ants McDermand  and  personal  Judgment 
against  the  defendant  company,  and  plaintifC 
appeals.    Beversed  and  remanded. 

See,  also,  177  &  W.  1106;  181  S.  W.  998. 

Ellis,  Cook  8e  Barnett,  of  Kansas  City,  for 
appellant.  Robinson  &  Qoodrlch,  of  Kansas 
City,  for  respondents. 

TRIMBLE,  J.  This  was  a  suit  to  enforce 
a  materialman's  lien.  The  materials  were 
sold  by  the  Kansas  City  Terra  Cotta  Com- 
pany to  the  J.  B.  Neevel  &  Sons  Construction 
Company,  contractor  for  the  erection  of  a 
building  on  lots  in  Kansas  City  owned  by  the 
defendants  Frank  R.  and  Myrtle  A.  McDer- 
mand, wlilch  materials  were  used  In  the  con- 
struction of  said  building.  The  first  Item  of 
the  account  was  sold  and  delivered  about 
July  1,  1912,  and  the  last  was  on  September 
17,  1912 ;  the  account  then  amounting  to  $1,- 
276.  Not  receiving  payment,  the  terra  cotta 
company,  within  four  months  from  the  ac- 
cruing of  the  account,  filed  its  lien  statement 
in  proper  form  in  the  office  of  the  clerk  of  the 
circuit  court  of  Jackson  county.  Mo.,  after 
having  given  ten  days'  previous  written  no- 
tice thereof  to  the  owners,  the  McDermands. 
Thereafter,  on  March  31,  1913,  the  terra  cot- 
ta company  assigned  said  account  and  all 
rights  therein  to  the  plaintiff  bank.  The  lat- 
ter, within  90  days  from  the  date  of  the  fill- 
ing of  the  lien,  brought  this  suit  to  enforce 
same.  The  suit  was  filed  April  8,  1913,  and 
summons  was  at  once  Issued  and  served  upon 
all  defendants,  returnable  to  the  May  term  of 
court  On  May  12, 1913,  the  McDermands  ap- 
peared and  filed  a  motion  to  make  the  peti- 
tion more  definite  and  certain.  At  the  No- 
vember term,  November  29,  1913,  this  mo- 
tion was  sustained.    At  the  January  term, 


January  19,  1014,  the  plaintiff  filed  an 
amended  petition.  At  the  same  term,  to 
wit,  on  February  9,  1914,  the  McDermands 
filed  a  motion  to  strike  out  this  amended 
petition  and  to  dismiss  the  suit  as  to  tbena. 
At  the  same  term,  on  April  15,  1914,  this  mo- 
tion was  sustained,  and  the  case  was  dismiss- 
ed as  to  the  McDermands.  At  the  same  term, 
to  wit,  on  April  12,  1914,  plaintiff  filed  a  mo- 
tion to  reinstate  the  dismissed  cause  and  for 
leave  to  file  its  amended  petition.  This  mo- 
tion was  on  April  22,  1914,  at  the  same  term, 
sustained,  and  the  amended  petition  filed  on 
January  19,  1914,  was  again  filed.  At  the 
same  term,  to  wit,  April  25,  1914,  the  Mc- 
Dermands again  filed  a  motion  to  dismiss  the 
case  as  to  them.  The  first  ground  of  said  mo- 
tion, and  the  one  upon  which  the  court  acted 
as  shown  by  its  order,  was: 

"Because  the  record  shows  on  its  face  tnat, 
if  plaintiff  ever  had  any  right  to  establish  and 
enforce  a  mechanic's  lien  upon  property  of  said 
two  defendants  'or  of  either  of  them,  such  right, 
if  any,  had  expired,  and  this  court  was  without 
jurisdiction  to  establish  or  enforce  said  lien, 
at  the  time  when  the  last-amended  petition  in 
said  action  as  against  said  two  defendants  was 
filed  on,  to  wit,  the  22d  day  of  April,  A.  D. 
1914 ;  and  that  said  court  is  without  juris- 
diction to  establish  or  enforce  a  mechanic's  lien 
on  property  of  said  two  defendants  o^  of  either 
of  them  in  said  action." 

On  June  13  (May  term)  1914,  the  motion 
of  the  McDermands  to  dismiss  as  to  them 
was  sustained  "as  to  the  first  ground."  The 
cause  was  thereupon  dismissed  as  to  the 
McDermands,  and  judgment  was  rendered 
against  the  defendant  construction  company. 
Afterwards,  at  the  same  term,  and  on  June 
2Sth,  the  judgment  against  the  construction 
company  was  set  aside,  and  the  case  was 
heard,  after  which  a  personal  judgment  was 
rendered  against  the  construction  company 
for  the  amount  of  plaintiff's  demand;  the 
Judgment  reciting  that,  the  "said  cause  hav- 
ing heretofore  been  dismissed  by  the  court 
as  to  defendants  Frank  R.  McX>ermand  and 
Myrtle  A.  McDermand,  the  court  declines  tq 
hear  evidence  touching  a  mechanic's  lien  on 
the  property  involved,  to  which  ruling  of  the 
court  in  favor  of  defendants  Frank  R.  Mc- 
Dermand and  Myrtle  A.  McDermand  the 
plalntifl;  excepts,"  and  further  adjudging 
that: 

"Said  action  havine  been  heretofore  dismissed 
by  the  court  on  the  13th  day  of  June,  1914,  as 
to  the  defendants  Frank  R.  McDermand  and 
Myrtie  A.  McDermand,  upon  their  motion, 
plaintiff  recover  nothing  of  the  defendants 
Frank  B.  McDermand  and  Myrtie  A.  McDer- 
mand and  have  no  lien  upon  the  property  of  the 
said  Frank  R.  McDermand  and  Myrtie  A.  Mc- 
Dermand, herein  involved,  and  that  the  said 
Frank  B.  McDermand  and  Myrtle  A.  McDer- 
mand go  hence  without  day  and  have  judgment 
against  the  plaintiff  lierein  for  their  costs  here- 
in expended,  for  all  of  which  let  execution  issue, 
to  which  judgment  of  the  court  in  favor  of  de- 
fendants Frank  B.  McDermand  and  Myrtie  A. 
McDermand   the  plaintiff  excepts." 

Without  filing  a  motion  for  a  new  trial, 
the  plaintiff  appealed;   the  complaint  being 
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that  the  court  erred  In  "diBmiaslos  tb»  case 
as  to  tbe  MdJennuids  and  in  refaslng  to  al- 
low plalntUf  to  enforce  tbe  lien  against  the 
property  owned  by  defendants. 

The  basis  of  defendants  McDermands'  mo- 
tion of  February  9,  1914,  to  strike  ont  the 
amended  petition,  was  that  said  amended  pe- 
tition, whlcb  was  filed  at  a  subseqnent  term 
without  leave  of  court,  was  not  filed  within 
the  time,  nor  according  to  other  terms  and 
requirements,  prescribed-  by  tbe  roles  of 
coait.  The  plaintiff,  in  its  motion  to  vela- 
state  tbe  case,  alleged  matters  outside  tbe 
record  as  an  excuse  for  plaintiff's  failure  to 
file  the  amended  petition  within  tbe  time 
required,  and  to  show  that  tbe  other  condi- 
tions required  by  said  rules  were,  in  fact, 
ccmplled  vt-lth.  Evidence  waa  heard  pro  and 
too  on  said  motion. 

Tbe  first  ground  of  defendants  McDer- 
mands* motion  to  dismiss,  dated  April  25, 
1014,  which  said  first  ground  is  bereinabove 
quoted  and  is  the  ground  upon  which  tbe 
court  acted  in  again  dismissing  the  case  as 
to  the  owners,  had  for  its  basis  the  same  rea- 
son as  before,  though  obscurely  stated  in  a 
somewhat  different  way  from  tbe  other  mo- 
tion. That  evidence  was  heard  covering  that 
particular  ground  of  said  motion  to  dismiss 
is  shown  by  the  record,  and  that  such  evi- 
dence was  necessary  was,  in  effect,  conceded 
by  appellant  In  filing  a  bill  of  exceptions  and 
printing  tbe  evidence  adduced,  as  well  as  tbe 
motion,  as  a  part  of  tbe  abstract  in  this  ap- 
peal 

As  it  appeared  from  tbe  course  pursued  by 
both  sides  that  evidence  on  tbe  motion  was 
necessary,  this  court  held,  in  an  opinion  by 
Judge  Johnson  banded  down  June  14,  1915 
(177  S.  W.  1106),  that  the  motion  could  not 
be  treated  as  a  demurrer,  and,  since  no  mo- 
tion for  new  trial  was  filed,  the  appeal  could 
not  be  considered  on  its  merits,  and  afilrmed 
the  Judgment.  The  view  of  this  court  was 
tliat,  altbongh  the  motion  to  dismiss  said 
"tbe  record  shows  on  its  face"  tbe  matters 
relied  upon  as  reasons  for  tbe  dismissal  of 
tbe  suit,  yet.  If  tbe  motion  depended  upon 
evidence  aliunde  the  record,  it  could  not  be 
treated  as  a  demurrer;  that  tbe  motion 
could  not  be  made  to  "lift  itself  by  its  boot- 
straps," in  this  manner,  from  a  motion  to 
dismiss  into  the  dignity  of  a  demurrer  to  tbe 
petition.  It  seemed  to  this  court  that  tbe 
decision  of  tl>e  trial  court  upon  tbe  motion 
to  dismiss  called  for  tbe  consideration  of 
evidence;  for  While  tbe  trial  court  could 
talce  Judicial  Imowledge  of  its  own  rules  and 
of  tbe  violation  thereof,  as  if  they  were  mat- 
ters appearing  upon  the  face  of  the  record 
proper,  yet  tbe  trial  court,  in  deciding  wheth- 
er it  would  enforce  tbe  rule,  was  called  upon 
to  exercise,  not  an  arbitrary,  but  a  sound 
Judicial,  discretion,  and  consequently  wheth- 
er that  discretion  was  exercised  soundly  or 
not  would  depend  upon  the  evidence  show- 
ing that  there  was  good  reason  for  not  en- 
forcing the  rula    And,  as  said  before,  tbe 


appellant,  by  filing  a  bill  of  exoeptiiHis  and 
preserving  tbe  evidence,  appeared  to  have 
confessed  that  situation. 

On  certiorari,  however,  tbe  Supreme  Court 
(State  ex  rel.  Southwest  Nat  Bank  v.  Elllaon, 
181  S.  W.  998)  held  that  no  evidence  in  re- 
lation to  tbe  first  paragraph  of  tbe  motion 
was  necessary  or  even  proper;  that.  If  evi- 
dence was  ottered  of  mattens  of  which  the 
court  could  take  Judicial  Imowledge,  tbe  of- 
fering of  suoh  evidence  was  use),ess  and  In- 
effectual; that  if  there  were  offered,  and 
the  court  received,  evidence  of  things  which, 
did  not  appear  on  the  face  of  the  record, 
such  action  vent  beyond  tbe  scope  of  the 
motion  and  unwarrantedly  broadened  tbe  is- 
sue which  it  tendered;  and  that  tbe  motion 
to  dismiss  was,  in  effect  and  should  be  treat- 
ed as,  a  demurrer. 

[1-3]  As  the  motion  to  dismiss  must  be  re- 
garded as  demurrer,  it  preserves  itself  with- 
out tbe  aid  of  a  motion  for  a  new  trial. 
Shohoney  v.  Quincy,  etc.,  R.  Co.,  231  Mo.  181, 
loc.  dt  149,  132  S.  W.  1069,  Ann.  Cas.  1912A, 
1143.  Knlsely  v.  Leathe,  266  Ma  341,  166  S. 
W.  257.  Taking  the  case,  therefore,  upon  the 
record  proper,  and  without  considering  the 
fact  of  the  introdnction  of  evidence,  which 
the  appellant  so  carefully  but  unnecessarily 
(and,  it  seems,  unfortunately),  preserved  in 
its  bill  of  exceptions  and  brought  to  this 
court,  we  find  no  reason  for  sustaining  a  de- 
murrer to  the  plaintiff's  amended  petition. 
Although  the  defendants'  motion  to  strike 
out  and  dismiss,  dated  February  9, 1914,  was 
sustained  on  April  15,  1914,  yet  the  court 
afterwards,  on  April  17,  1914,  and  at  the 
same  term,  reinstated  tbe  case  as  to  the  own- 
ers of  tbe  property,  and  this  put  the  case 
back  where  it  was  before  the  dismissal  was 
made.  14  Cyc.  465 ;  Brown  v.  Foote,  55  Mo. 
178;  Miller  v.  Earle,  15  S.  W.  916;  Crane 
Co.  V.  Hawley,  etc.,  (3o.,  64  Mo.  App.  603. 
The  fact  that  tbe  November  term.  1913,  at 
which  defendants'  motion  to  make  the  peti- 
tion more  definite  and  certain  was  sustained, 
which  required  the  filing  of  an  amended  pe- 
tition, expired  before  the  amendment  was 
made  did  not  ipso  facto  work  a  Judgment 
In  favor  of  defoidants,  the  McDermands. 
Robinson  v.  County  Court  of  Morgan  County, 
32  Mo.  428;  Berry  v.  Zimmerman,  43  Mo. 
215 ;  Ruch  V.  Jones,  33  Mo.  393,  loc.  dt  391 ; 
Plattsburg  V.  Allen,  84  Mo.  App.  432;  IjOu- 
than  V.  Caldwell,  52  Mo.  121. 

[4]  The  reinstatement  of  the  cause  by  tbe 
court  on  April  17,  1914,  was  within  tbe  dis- 
cretion of  the  court,  since  no  facts  appear 
in  the  record  proper  to  show  that  it  was  for- 
bidden by  law,  or  rule  of  court,  or  that  tbe 
discretion  to  reinstate  was  unsoundly  exer- 
cised. 14  Cyc.  460;  Cooney  v.  Murdock,  64 
Mo.  349;  State  ex  rel.  v.  Bird,  22  Mo.  470; 
Davis  V.  Carp,  139  Ma  App.  650,  I0&  dt  764, 
123  S.  W.  1009;  Crane  Co.  v.  Hawley,  etc., 
Co.,  supra. 

[S]  Since  the 
within  tbe  00  days, 
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case  was  In  effect  set  aside  and  the  case  re- 
Instated  at  the  same  term  as  that  at  which 
the  dismissal  order  was  made,  which  action 
was  within  the  dlscretton  of  the  court,  so 
far  as  appears  in  the  record  proper,  the  case, 
upon  the  reflUng  of  the  amended  petition, 
was  still  In  court  and  was  pending  there  at 
all  times  from  the  date  of  the  institution 
thereof.  The  amended  petition  was  not  a 
new  suit,  but  was  merely  the  continuation  of 
tbe  one  originally  brought.  The  right  of 
plaintiff,  therefore,  to  proceed  against  the 
owners  of  the  property,  was  In  no  way  lost 
or  barred. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


VAN  TBUMP  V.  SANNEMAN.     (No.  12088J 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  12,  1916.) 

1.  Costs  4s»70— Feb  Biix  —  Confession  or 
Ebbob. 

In  an  action  for  an  accounting  between  part- 
ners, where  a  referee  was  appoint^  who  filed 
a  report  showing  defeudaot's  udebtedness  to  the 
plaintiff,  the  OTerruIiug  of  exceptions  thereto 
without  tbe  rendition  of  any  judgment  In  the 
circuit  court  left  no  ground  upon  which  a  fee 
bill  could  be  issued  against  plaintiff  for  costs 
made  by  the  defendant,  and  aefendant's  silence 
should  be  construed  as  a  confession  of  error 
therein. 

[Ed.  Note.— EV>r  other  cases,  see  Cosfas,  Cent 
Dig.  {i  290-296 ;   Dec.  Dig.  <S=o70.] 

2.  Costs  «=»70— Rbfebxk's  Fees— Statutes— 

Under  Rev.  St  1909,  ;  2016,  providing  that. 
In  the  absence  of  any  special  agreement  referees 
shall  receive  such  compensation  for  thdr  serv- 
ices as  the  court  in  which  the  case  is  pending 
may  allow,  tbe  compensation  of  referees  may  be 
taxed  as  costs;  but,  as  tbe  statutes  do  not  in- 
clude referees  or  referees'  stenographers  among 
the  court  otBcers  entitled  to  a  fee  bill,  the  fees 
of  tbe  referee  or  tbe  referee's  stenographer  or  of 
defendant's  witnesses  were  not  properly  includ- 
ed in  a  fee  bill  issued  after  reference  and  re- 
port, but  before  judgment  had  been  entered. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  $§  290-298;    Dec.  Dig.  <S=70.] 

3.  Costs  ©=92— Stattjtes— Oonstbdction. 

Tbe  allowance  and  collection  of  the  costs  of 
litigation  are  governed  entirely  by  statute,  and 
such  statutes  must  be  strictly  construed. 

lEd.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  §J  4.  26;    Dec.  Dig.  <8=»2.] 

4.  Costs  e=3279— Fee  Bnci/— ExEctrnow. 

Without  a  judgment  for  one  or  the  other  of 
tbe  parties  to  a  cause,  an  incidental  judgment 
for  costs  cannot  be  rendered,  and,  as  an  execu- 
tion for  costs  must  run  in  the  name  of  the  party 
in  whose  favor  the  judgment  was  rendered,  a 
fee  bill  cannot  be  treated  as  an  execution  for 
costs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §S  1061-1071 ;   Dec.  Dig.  <8=»279.] 
6.  Costs  «=>279— Remedy— Fee  Bili.. 

A  fee  bill  is  the  proper  remedy  of  officers 
and  witnesses  to  recover  fees  for  services  ren- 
dered by  them. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  f{  1061-1071;    Dec  Dig.  <S=>279.I 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   O.  A.  Lucas,  Judge. 


Action  1^  B.  W.'Van  Tmmp  against  R.  H. 
Sanneman.  From  a  judgment  ovemning 
plaintiff's  motion  to  strike  out  certain  Items 
from  a  fee  bill  iasned  against  him,  he  ap- 
peals.   Reversed,  and  cause  remanded. 

Frank  O.  Warren,  of  Kansas  City,  for  ap- 
pellant W.  F.  ^umbrunn,  of  Kansas  Clt7, 
for  respondeat 

JOHNSON,  J.  This  to  an  appeal  from  a 
judgment  overruling  plaintiff's  motion  to 
strike  out  certain  items  from  a  fee  bill  Is- 
sued against  plaintiff  by  the  clerii  of  tbe 
circuit  court  and  placed  In  the  hands  of  tbe 
sheriff  for  collection. 

Tbe  action  brought  by  plaintiff  was  for  an 
accounting  between  partners.  A  referee  was 
appointed,  and  after  bearing  the  evidence 
be  made  and  filed  a  report  finding  the  issues 
In  favor  of  plaintiff  and  that  defendant  was 
indebted  to  plaintiff  upon  an  accounting  in 
the  sum  of  $422.43.  Defendant's  exceptions 
to  this  report  were  overruled,  but  no  judg- 
ment against  defendant  was  entered  In  tbe 
circuit  court  Tbe  referee  appended  an  Item- 
ized bill  of  costs  to  his  report  which  Includ- 
ed the  fee  of  witnesses  called  by  defendant 
and  compensation  to  the  referee  and  tbe  ste- 
nographer employed  by  him  to  preserve  tbe 
evidence,  and  an  order  was  entered  In  tbe 
circuit  court  allowing  these  fees  and  charges 
which  plaintiff  concedes  were  reasonable  and 
proper  Items  of  costs.  Such  was  the  state 
of  tbe  record  when  tbe  clerk  Issued  tbe  fee 
bill  containing  tbe  mentioned  items  and  de- 
livered It  to  tbe  sheriff  for  collection  against 
plabitiff. 

[1-3]  Counsel  for  respondent  filed  no  brlrf 
and  did  not  appear  and  argue  the  case. 
From  our  inspection  of  the  record  and  the 
light  we  have  received  from  appellant's  brief 
and  argument  we  are  convinced  that  palpa- 
ble error  was  committed  against  appellant, 
and  that  the  silence  of  respondent  should  be 
construed  as  a  confession  of  error.  Since  no 
Judgment  has  been  rendered  against  plain- 
tiff, It  is  difficult  to  perceive  any  ground 
upon  which  a  fee  Mil  could  be  Issued  against 
him  for  costs  made  by  defendant  Clearly 
the  motion  should  have  been  sustained  as  to 
the  fees  of  defendant's  witnesses.  And  It  Is 
Just  as  dear  that  the  fees  of  the  referee  and 
the  referee's  stenographer  should  have  l>een 
stricken  from  ibe  bill.  No  final  Judgment 
having  been  rendered  for  plaintiff  on  liie 
referee's  report,  the  cause  is  still  pending  in 
the  circuit  court  Tbe  allowance  and  collec- 
tion of  the  costs  of  litigation  are  governed 
entirely  by  statute,  and  the  rule  is  well  set- 
tled that  sucb  statutes  must  be  strictly  con- 
strued.   They  provide  that: 

"Referees,  in  the  absence  of  any  special  agree- 
ment, shall  receive  such  compensation  for  their 
services  aa  tbe  court  in  which  the  case  is  pend- 
ing may  allow,  not  exceeding  ten  dollars  per 
day."     Section  2016,  R.  S.  1W9. 
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And  tbls  statute  baa  been  conatxaea  to  aa> 
tborlze  the  compensation  of  the  referee  to  he 
taxed  as  costs.  Schawacker  v.  McLaughlin, 
139  Mo.  23S,  40  S.  W.  935;  Turner  v.  Butler, 
66  Mo.  Apfk.  380;  Conroy  r.  Frost,  38  Mo. 
App.  351. 

[4]  Bat,  since  the  statutes  do  not  Indnde 
referees  or  referees'  stenographers  among 
the  court  offlCKs  who  are  entitled  to  a  fee 
bin,  none  may  he  issned  in  their  favor  pend- 
ing the  final  disposition  of  the  cause  in  the 
drcnlt  court.  Manewal  v.  Proctor,  112  Mo. 
App.  loc  dt  319,  8T  S.  W.  30;  Oonroy  v. 
Frost,  supra;  Dempsey  y.  Scha-wacber,  62 
Ma  App.  166;  Trail  v.  SomerTine,  22  Mo. 
App.  loc.  dt  811;  Watklns  v.  McDonald,  70 
Mo.  App.  loc.  dt  857.  Nor  may  we  treat  the 
fee  bill  as  an  execution  for  costs.  Without 
a  judgment  for  one  or  the  other  parties  to 
the  cause  an  Incidental  judgment  for  costs 
could  not  be  rendered,  and  an  execution  for 
costs  must  run  in  the  name  of  the  party  In 
whose  favor  the  judgment  was  rendered. 
Hoover  y.  Railway,  115  Mo.  77,  21  S.  W. 
1076;  Dempeey  v.  Schawacker,  gnpra,  62  Mo. 
App.  loc  dt  168. 

[i]  A  fee  bin  is  the  proper  remedy  of  of- 
ficers and  witnesses  to  recover  fees  for  serv- 
ices rendered  by  them  (Hoover  v.  Railway, 
inpra),  and,  as  we  have  shown,  is  not  a 
remedy  available  to  a  referee  during  the  pen- 
dency of  the  suit 

The  judgment  is  reversed,  aad  the  cawse 
remanded.    All  concur. 


8TIMMBRS  y.  OHICAGO.  R.  I.  *  P.  R7.  CO. 

(No.  12022.) 

(Kansas  CSty  Court  of  Appeals.    Missouri. 

June  12,  1916.) 

1  ApPEAI,   and    EbbOB    «=3997(2)— DEMtfBBKB 
TO  EVIDKNCE. 

In  an  action  for  personal  injuries,  where  a 
demnrrer  to  the  evidence  was  overruled,  question 
ia  not  whether  the  evidence  as  a  whole  will  sus- 
tain two  or  more  probable  causes  of  the  injury 
for  one  «r  more  of  which  the  defendant  would  not 
be  liable,  but  did  plaintiff  adduce  substantial 
eridenee,  which,  if  accepted  by  the  triers  of  fact, 
will  point  to  the  pleaded  cause  as  the  proximate 
and  sole  cause  of  Injury. 

(Ba.  Note. — Fdr  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4028,  4024;  Dec  Dig.  @=9 
997(2).] 

2.  DAtCASBS  <&s>208(2)— Questions  fob  3vsrt 

— SursiciENCT  OF  Evidence. 
In  an  action  for  personal  injuries  alleKins  to 
bare  been  caused  by  a  fall  across  the  edge  of  a 
two-inch  plank,  occasioned  by  stepping  on  a  de- 
fective rnnniag  board,  along  the  fence  of  defend- 
ant railroads  loading  chute,  evidence  consisting 
of  the  opinion  of  plaintiff's  expert  witness  that 
the  plaintiff's  condition  conld  not  have  resulted 
from  overllfting,  although  oontradicted  by  the 
opinion  of  defendant's  expert,  held  sufBcient  to 
take  the  issue  to  the  jury. 

[Ed,  Note.— For  other  cases,  see  Damages. 
<-ent  Dig.  H  533,  684;   Dec.  Dig.  «8=»208(2).] 

8.  Appkai.  and  Bbbob  <S=»1068(4)— Habulesb 
Ebbob— IwtrrmicTioNS. 
In  an  aetloa  for  personal  injuries  alleged  to 
have  bean  sustaiaad  in  defendant  railroad's  load- 


ing chute,  where  the  petition  aUeged  that  plainr 
tiff  was  compelled  to  expend  $700  for  medical  at- 
tention, nursing,  and  hospital  accommodations, 
error  in  plaintiffs  instruction  on  the  measure  of 
damages  autitocisdng  an  assessment  for  the  mon- 
ey spent  in  this  way,  if  any,  -without  restricting 
the  assessment  to  the  pleaded  sum.  was  harmless, 
where  the  only  evidence  could  not  nave  induced  a 
higher  assessment  than  the  petition  authorized. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $4228;  Dec  Dig.  <@=>1068(4) ; 
Trial,  Cent  Dig.  U  475,  480,  663,  558.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; I.  N.  Watson,  Spedal  Judge. 
"Not  to  be  offldally  pnbliabed." 
Action  by  Samuel  J.  Summers  against  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Paul  E.  Walker,  of  Topeka,  Kan.,  and  Se- 
bree,  Conrad  ft  Wendorff,  of  Kansas  City, 
for  appellant  Robinson  ft  Goodrich,  of  Kan- 
sas City,  for  respondent 

JOHNSON,  J.  .  This  Is  an  action  for  per- 
sonal injuries  plaintiff  alleges  were  caused 
by  negligence  of  defendant  A  trial  of  the 
Issues  raised  by  the  pleadings  resulted  in  a 
verdict  and  judgment  for  plaintiff  in  the  sum 
of  $2,000,  and  defendant  appealed.  At  the 
time  of  his  injury  which  occurred  October 
30,  1913,  plaintiff,  who  lived  at  Scandia, 
Kan.,  and  was  in  the  business  of  buying 
and  shipping  horses,  was  engaged  in  loading 
horses  Into  a  car  at  defendant's  yards  in 
Scandia  for  shipment  over  defendant's  rail- 
road. In  driving  the  horses  through  a  load- 
ing chute  he  climbed  over  one  of  its  fences 
and  stepped  down  on  to  a  plank  walk  or 
running  board  along  the  fence  on  the  out- 
side. The  plank  on  which  he  stepped  was 
decayed  and  broke  under  his  weight,  which 
was  230  pounds,  and  he  fell  astride  the  sup- 
porting brace,  a  2x6  plank  set  edgewise, 
striking  the  edge  of  the  brace  in  a  position 
to  hurt  his  rectum  and  testicles.  He  suf- 
fered intense  pain  in  those  parts  for  about 
two  hours,  and  lay  on  the  ground  15  min- 
trtes  while  a  negro  assistant  named  Willis 
finished  loading  the  horses  into  the  car,  and 
then  he  walked  to  Ids  home  unassisted. 
That  afternoon  he  rode  out  into  the  country 
In  an  automobile  to  transact  some  business, 
and  on  the  following  day  he  made  another 
such  trip;  but  on  the  third  day  after  the  In- 
jury he  was  able  only,  as  he  states,  'i:o 
hobble  around  the  best  he  could  and  try  to 
get  rid  of  the  pain."  Eight  days  after  the 
Injury  he  called  in  Doctor  Uaggman  of  Scan- 
dia who  treated  iilm  three  days,  and  then 
decided  that  he  should  be  removed  to  a  hos- 
pital at  Concordia,  the  county  seat,  for  a 
surgical  operation.  On  his  arrival  at  the 
hospital.  Dr.  Pierce  of  Concordia,  assisted 
by  Dr.  Haggman,  i)erformed  an  operation  on 
him  for  an  abscess  which  bad  formed  in  tlie 
prostate  gland. 

Plaintiff  bad  developed  a  high  tempera- 
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tnreat  Chat  tfnie  and  was  ihonght  by  the 
doctors  to  be  in  a  critical  condition.  Dr. 
Pierce  testified  that  he  opened  up  one  lobe 
of  the  gland  and  there  was  pus  in  it.  He 
said — 

"the  tissnes  were  all  swollen,  congested,  but 
afterwards  abscesses  formed,  one  or  two  formed 
in  the  region  of  the  urethra;  that  is,  when  he 
had  the  second  rise  of  fever,  when  he  seemed  in 
the  critical  condition  several  days  after  open- 
ing him  up;  I  think  he  had  a  temperature  of  106 
at  that  time ;  used  serum  on  him  and  one  thing 
and  another;  but  at  the  time  of  the  operation 
the  only  abscesses  I  discovered  at  that  time,  as 
I  remember  It,  was  the  abscess  in  the  prostate 
gland;  the  parts  seemed  to  be  all  swollen  and 
congested.  Q.  That  would  be  probably  the  natu- 
ral result  from  the  bruise  or  the  abscess  in  the 
gland?  A.  That  would  be  a  &ctor.  Q.  Prob- 
ably the  abscess  in  the  gland  had  caused  that 
condition  around  the  gland?  A.  It  would  have 
some  influence  on  it.  For  instance,  in  an  older 
man  you  very  frequently  open  the  prostate  gland 
on  some  men,  you  will  nud  pus  and  no  condition 
of  swelling  around  the  urethral  rectal  tissues. 
That  is  due  to  a  degenerated  condition — age." 

He  found  no  abrasion  or  discoloration  of 
the  skin,  but  the  absence  of  a  noticeable  dis- 
coloration might  have  been  due  to  the  nat- 
ural color  of  the  skin,  which  was  very  dark. 
Three  weeks  before  his  fall,  plaintiff  had 
strained  himself  lifting  heavy  bags  of  alfal- 
fa seed;  and,  when  the  witness  interrogated 
him  to  ascertain,  if  possible,  the  cause  of 
the  condition  of  the  prostate  gland,  plain- 
tiff first  told  of  this  incident  The  witness 
did  not  think  it  would  afford  a  reasonable 
cause  for  such  an  Injury  to  the  gland,  but 
when  plaintiff  told  him  about  his  fall  across 
the  scantling,  be  accepted  that  as  the  prob- 
able cause  of  his  injury,  and  his  expert  testi- 
mony is  to  the  effect  that  such  a  cause  could 
hare  produced  that  condition. 

Doctor  Haggman  testified: 

"They  called  me  over  the  telephone  to  come  to 
see  Summers ;  he  was  sick.  I  went  down  and 
found  him  lying  down  •  *  *  and  I  examined 
bim  and  found  him  to  have  some  fever,  pulse 
rate  a  little  increased :  I  examined  his  rectum 
and  found  a  great  deal  of  tenderness  in  the  re- 
gion of  the  rectum,  and  prostate  gland  enlarged 
and  tender,  a  swelling  and  tenderness  to  the 
right  side  and  towards  the  back  of  the  rectum. 
Q.  Was  the  swollen  condition  between  the  rec- 
tum and  scrotum?  A.  No,  sir.  Q.  What  oc- 
curred after  that,  Doctor?  A.  I  saw  him  on  the 
8th,  9th,  10th,  and  lltb  of  November,  and  his 
fever  seemed  to  get  higher,  the  pain  increased, 
the  swelling  increased,  and  I  advised  bim  to  ei- 
ther call  a  surgeon  or  go  to  a  surgeon  somewhere, 
and  he  decided  to  come  to  Concordia  to  Doctor 
Pierce  and  we  took  him  down  then  in  a  car; 
came  down.  Dr.  Pierce  examined  bim,  and  he  was 
operated  on  that  evening.  ♦  ♦  •  Q.  What  did 
you  operate  upon  Summers  for.  Doctor,  did  yon 
operate  on  him  yourself?  A.  I  gave  the  anaes- 
thetic. Q.  Why  was  there  an  operation  upon 
Summers?  A.  Because  of  swelling  and  the  pain 
there  and  the  enlargement  and  tenderness  of 
the  prostate  gland,  to  relieve  the  swelling  and 
the  pain,  of  course.  Q.  Where  is  the  prostate 
gland  located,  with  reference  to  the  scrotum  and 
rectum?  A.  At  the  neck  of  the  bladder,  that  is 
between  the  scrotum  and  rectum,  only  deeper, 
Mgber;^  depends  on  the  position  the  body  is  in. 
Q.  I  will  ask  if  you  have  made  any  examinatioB 
d  Summers  since  that  time?  A.  Yes,  I  have. 
Q.  State  what  the  examination  consisted  of, 
when  .you  made  the  examination,  and  what  you 


found;  Doctor.     *     *.    *  '  A.  I  esaniiBed  him 

some  time  last  summer  (I  can't  place  the  date 
right  now),  and  then  a  few  days  ago  I  saw  him 
and  I  examined  him  then  and  found  the  coccyx 
knuckling  in  or  bent  into  the  rectnm,  and  on 
touching  that  he  coipplained  .of  pain,  or  tender* 
ness,  nnd  complained  of  pain  every  time  be  goes 
I  to  stools.  One  testicle,  or  rather  epididymis, 
and  that  is  connected  on  the  testicle,  that  is  en- 
larged and  tender.  Q.  Did  you  get  a  clinical  his- 
tory of  the  case?  A.  From  the  hospital?  Q. 
On  the  examination  of  Summers,  of  coarse,  you 
did,  but  what  I  want  to  get  at  is  this:  In  treat- 
ing any  one  you  take  naturally  a  history  of  the 
ease,  do  you  not?  A.  Written.  •  •  •  Q. 
Wh^n  was  the  last  time.  Doctor,  you  made  an 
examination  of  Summers,  if  you  recall?  A.  It 
was  very  recently.  Q.  Approximate  within  a 
week  or  two.  A.  It  must  have  been  within  a 
week.  Q.  What  did  yon  find.  Doctor?  A.  The 
same  condition  after  examining  him  last  sum- 
mer. Q.  What  was  it?  A.  Knuckling  in  or 
bending  of  the  coccyx,  which  he  complained  of 
being  tender,  I  moved  it  and  felt  It  bond  and 
give,  and  the  enlaigement  of  the  epididymis, 
tenderness;   it  was  enlarged," 

Plaintiff  told  the  witness  about  lifting  al- 
falfa and  riding  horseback,  but  said  nothing 
at  first  about  hla  fall.  As  to  causes  tbat 
may  produce  an  abscess  in  the  prostate 
gland,  the  witness  testified: 

"Q.  What  are  some  of  the  canses  that  affect 
the  prostute  gland  in  the  condition  in  which  yoo 
found  this  prostate  gland?  A.  A  bruise  is  the 
usual  thing,  a  bruising  of  the  tissues  there  with 
infection.  Q.  What  kind  of  infection?  A.  Any 
kind." 

Expert  witnesses  introduced  by  defendant 
expressed  the  positive  conviction  that  an  ab- 
scess in  the  prostate  gland  could  not  be 
caused  by  a  fall  astride  a  two-inch  beam, 
owing  to  the  peculiarities  of  the  structure 
and  position  of  the  gland  In  the  body. 

[1 , 2]  There  is  evidence  introduced  by  de- 
fendant which  tends  to, show  there  was  no 
rotten  board  in  the  runway  and  that  plain- 
tiff did  not  falL  Tills  evidence  finds  sup- 
port in  the  circumstance  that  plaintiff,  in 
giving  the  history  of  the  ease  to  his. doctors, 
did  not,  at  first,  mention  a  fall  across  the 
beam;  but  we  have  concluded  from  a  care- 
ful examination  of  all  the  evidence  tliat  we 
would  not  be  Justified  in  boldlng  Otat  tbe 
evidence  of  plaintiff  was  without  sufficient 
probative  force  to  take  to  the  Jury  the  is- 
sue of  whether  or  not  be  fell  and  was  hurt 
in  the  manner  he  described.  The  negro  who 
was  helping  to  load  the  horses  testified  that 
the  board  broke  under  plaintiff's  weight,  and 
that  plaintiff  fell  heavily  astride  the  beam 
and  appeared  to  suffer  Intense  pain,  and  an- 
other witness  testified  to  seeing  him  falL 
The  Jury  were  entitled  to  Infer  that  plaintiff 
did  fall,  since  such  Inference  has  the  sup- 
port of  substantial  evidence. 

But  counsel  for  defendants  earnestly,  and 
with  much  plausibility.  Insist  that  the  evi- 
dence fails  to  show  a  causal  connection  l)e- 
tween  the  fall  across  the  beam  and  the  con- 
dition which  subsequently  developed  In  the 
prostate  gland  and  therefore  that  the  ver- 
dict awarding  damages  for  that  oondltion 
must  be  regarded  as  the  product  of  gness  or^ 
conjecture.    If,  as  counsel  contend,  the  evl- 
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denoe  most  favorable  to  plaintiff  dlsdoses 
tvo  or  more  probable  causes  of  the  Injury 
for  only  one  of  which  defendant  would  be  li- 
able, the  verdict  and  judgment  should  be  set 
aside  as  the  offspring  of  metre  speculation 
and  coDjectnre.  Rogers  v.  Packing  Co.,  167 
Mo.  App.  49,  150  S.  W.  656,  and  180  Mo. 
App.  227,  166  S.  W.  880;  Ooransson  v.  Manu- 
facturing Co.,  186  Mo.  806,  85  S.  W.  338; 
Fowler  v.  Elevator  Co.,  143  Mo.  App.  422; 
127  a  W.  616;  Byerly  v.  Light  Co.,  130  Mo. 
Appw  593,  109  S.  W.  1065;  Powell  v.  Railroad, 
255  Ma  420,  164  8.  W.  628;  Pbrcell  v.  Shoe 
Co..  187  Mo.  276,  86  S.  W.  121. 

There  is  no  proof  that  plaintiff  sustained 
any  Injury  from  horseback  riding;  but  the 
evidence  aa  a  whole  wUl  support  an  infer- 
ence that  the  strain  resulting  from  overllft- 
ing  did  produce  the  abscess  in  the  prostate 
gland,  or  It  wUl  support  a  contrary  inference 
that  the  abscess  had  no  traumatic  origin, 
bnt  was  caused  solely  by  infection  or  dis- 
ease. Ibe  question  we  are  called  upon  to  de- 
ride is,  not  whether  the  evidence  as  a  whole 
will  sustain  two  or  more  probable  causes  of 
the  Injury  for  one  or  more  of  which  defend- 
ant would  not  be  liable,  bnt  did  plaintiff  ad- 
duce substantial  evidence  which,  if  accepted 
by  the  triers  of  fact,  would  point  to  the 
pleaded  cause  as  the  proximate  and  sole 
cause  ot  the  injury?  Uls  evidence  describes 
him  as  a  strong,  healthy  man  38  years  old 
and,  therefore,  as  one  who  would  not  be  af- 
flicted by  the  degenerative  processes  which 
sometimes  attack  the  prostate  gland  In  old 
men  and,  aided  by  Infection,  cause  the  forma- 
tion of  abscesses;  and  it  excludes  the  the- 
ory that  the  abscess  might  have  been  the  re- 
sult of  some  venereal  infection.  The  opinion 
of  Doctor  Pierce  that  it  could  not  have  re- 
sulted from  overllfting  but  could  have  been 
caused  by  a  heavy  fall  across  the  edge  of  a 
two-inch  plank  appears  reasonable,  though 
contradicted  by  the  opinion  of  defendant's 
experts.  This  evidence  was  sufficient  to  take 
the  issue  in  question  to  the  Jury  as  one  of 
fiict  bnt  stlU  stronger  support  la  found  in 
the  evidence  of  injury  to  the  coccyx,  which 
manifestly  would  not  have  been  caused  by 
overlifting  or  Infection.  The  demurrer  to 
the  evidence  was  properly  overruled. 

[9]  The  petition  alleged  that  "plaintiff 
was  compelled  to  and  has  expended  large 
sums  of  money  in  procuring  medical  atten- 
tion, medicines,  nursing,  and  hospital  accom- 
modations in  the  sum  of,  at  least  ^00." 
Plaintiff's  instruction  on  the  measure  of  dam- 
ages authorized  an  assessment  for  "the  mon- 
ey, if  any,  expended  by  plaintiff  In  procuring 
medical  attention,  nursing  and  hospital  ac- 
commodations," without  restricting  the  as- 
sessment for  snch  damage  to  the  pleaded 
sum  of  $700.  This  omission  is  assigned  as 
piejndicial  error. 

The  uncontradicted  evidence  of  plaintiff 
showed  that  his  total  outlay  for  doctors' 
UHs,  nnrslng,  and  hospital  accommodations 


did  not  exceed  |316.  We  Indst  assume  the 
Jury  were  guided  by  the  evidence  and  did 
not  assess  a  greater  sum  for  such  special 
damage  than  the  evidence  warranted;  and  we 
would  not  be  justified  in  disturbing  the  Judg- 
ment because  of  an  error  In  the  Instruction 
which,  if  the  Jury  did  follow  the  only  evi- 
dence bearing  on  the  subject,  could  not  have 
induced  a  higher  assessment  than  the  peti- 
tion authorized.  Sbinn  v.  Railroad,  248  Mo. 
173,  164  S.  W.  103. 

The  point  that  one  of  the  attorneys  of 
plaintiff  was  allowed  to  Indulge  in  improper 
argument  to  the  Jury  Is  found  to  be  without 
merit.  A  constitutional  question  urged  in 
the  briefs  was  withdrawn  on  oral  argument 
and  will  be  treated  as  abandoned. 

There  Is  no  prejudicial  error  in  the  record 
and  the  judgment  is  affirmed.    All  concur. 


;rAOKSON  T.  OITY  OF  SEDALIA. 
(No.  11997.) 
(Kansas  City  Court  of  Appeals.    Missouri.    May 
22,  1916.    Rehearing  Denied  June  12,  1916.) 

1.  Mttnioipal  Corpobations  <s=»759(2)  —  De- 
fects nr  Streets— DtjTT  to  Repaib— "Gov- 

EBNMENTAL  OAPACrTT." 

A  city  in  accepting  a  street  acts  in  its  gov- 
ernmental or  legislative  capacity  and  cannot  be 
held  liable  for  any  neglect  of  dutv  until  it  has 
acted  in  its  ministerial  capacity  by  giving  the 
street  to  the  pnblic  for  use,  and  it  also  is  a  gov- 
ernmental matter  for  the  city  to  say  to  wliat 
extent  it  will  offer  a  street  to  pubUc  for  use. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1606;  Dec.  Dig.  «=» 
75012). 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Oovernmental  Function.] 

2.  Municipal  Cobpobations.€=»769(1>— Iwjtr- 
BT  ON  Stbket— Stbeets  Not  n»  Use. 

One  injured  on  a  portion  of  a  street  which 
a  city  has  neitlier  actually  nor  impliedly  invited 
him  to  use  cannot  recover  damages  from  the  city. 
[£kl.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  1505 ;  Dec.  Dig.  «=» 
750(1).] 

3.  Munioifai.  Cobpobations  4s»818(1)— De- 
fects ON  Sn)IEWAI.KS— EVIDKNOE. 

Although  the  fact  that  a  city  has  improved, 
or  has  sought  to  repair,  the  portion  of  a  street 
where  an  injury  occurs,  is  evidence  that  such 
portion  has  been  given  and  opened  to  the  public 
for  use,  an  invitation  to  use  it  can  be  shown  in 
other  ways. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1726;  Dec.  Dig.  «=> 
SlSfl).] 

4.  Mttnicipal   Oobporations  «=»759(3)— De- 
fects IN  STBEETB—LiABn-nr— Invitation. 

Where  a  strip  was  left  on  each  side  of  a 
well-defined  roadway,  corresponding  to  the  place 
where  a  constructed  sidewalk  would  be  placed, 
the  street  being  level  and  smooth  and  fit  for 
travel,  and  the  space  on  the  side  in  good  condi- 
tion for  use  as  a  sidewalk,  although  there  was 
no  actually  constructed  sidewalk,  the  invitation 
being  that  every  part  of  a  street  thrown  open  for 
public  use  that  is  suitable  for  travel  may  be 
used,  and  a  crossing  led  directly  to  the  strip, 
there  being  no  other  place  so  suitable  for  travel 
by  pedestrians,  there  was  a  sufficient  invitation 
to  the  public  to  use  the  strip  as  a  sidewalk  to 
render  the  city  liable  for  defects,  since 
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th«  improTement  of  a  street  that  fixes  liability, 
bat  the  invitation  of  tbe  public  to  use  that  por- 
tion on  which  the  traveler  is  injured. 

{£M.  Note.— For '  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  fj  1597,  1688;  Deft 
Dig.  «5>7^3).] 

5.  MXTNlCrPAL  CORPOKATIOWB  «s»821(24)— Db- 
FECT8  IN  Sidewalk— OoNTRiBXJTOBT  Nbou- 

GBNCE— QUESTION    FOB  JUBT. 

In  an  action  for  personal  injuries  received  by 
falling  over  stakes  which  plaintiff  knew  were  set 
in  a  sidewalk,  but  because  of  the  darkness  she 
veered  a  few  feet  to  one  side  of  the  center  of  tie 
walk,  whether  plaintiff  was  exercising  ordinary 
care  held  for  the  jury. 

[Ed.   Note.— For   other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1755;  Dec.  Dig.  <S=> 
821(24).] 
e.  Tbiai,  «=3l91(7)— Ikstbfctionb— Asaumwo 

Facts. 
In  an  action  for  personal  injuries  on  a  side- 
walk, an  instruction,  which  submitted  the  ques- 
tion whether  the  strip  on  which  the  accident  oc- 
curred had  been  left  as  a  sidewalk  for  the  use  of 
the  public  and  had  been  used  as  such  for  a 
long  time  prior  to  the  accident  was  not  improp- 
er, as  assuming  that  the  city  had  thrown  the 
portion  of  the  street  in  controversy  open  to 
public  use. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  430;   Dec.  Dig.  «=9l91(7).] 

7.  Mdnicipal   Cobpobations   «=9821(2)— De- 
fects IN  Sidewalk— Tbial— Issues. 

In  an  action  for  personal  injuries  received 
from  a  fall  over  stakes  set  in  a  sidewalk,  where 
the  evidence  on  both  sides  agrees  upon  facts 
which  show  that  the  public  had  been  invited  to 
use  the  strip  as  a  sidewalk,  the  question  of  in- 
vitation to  the  public  is  no  longer  contested. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1746;  Dec.  Dig.  «=» 
821(2).] 

8.  Municipal   Oobpohations    ®=>822(1)— Db- 
FEOTS  IN  Sidewalk- Tbial— Instboctions. 

In  an  action  for  personal  injuries  from  fall- 
ing over  stakes  in  a  sidewalk,  refusal  of  in- 
structions making  the  question  of  the  city's  in- 
vitation to  use  the  strip  as  a  sidewalk  depend 
entirely  on  whether  it  had  manifested  that  invi- 
tation by  placing  or  maintaining  a  prepared  or 
constructed  walk  was  proper. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1758 ;  Dec.  Dig.  <e=s> 
822(1).] 

9.  Tbial  <g=>252(l)— Abstract  Instbuction. 

The  refusal  of  an  instruction  not  baaed  on 
evidentiary  facts  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  596,  612;  Dec.  Dig.  <8=>252(1).] 

10.  Tbial  €=»2o2(l)— Instructions. 

The  refusal  of  instructions  in  conflict  with 
conceded  facts  is  not  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §i  586,  612;   Deft  Dig.  <S=>252(1).] 

11.  Tbial  *=9260(1)— Instbuctions. 

The  refusal  of  instructions,  the  proper  ele- 
ments of  which  are  contained  in  given  instruc- 
tions, is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  651 ;   Deft  Dig.  <8=>200(1).] 

Appeal  from  Circuit  Court,  Pettis  County; 
H.  B.  Shaln,  Judge. 

"To  be  officially  published." 

Action  by  Laura  Jackson  against  the  City 
of  Sedalia.  Judgment  for  plalntliT,  and  de- 
fendant appeals.    Affirmed. 


Hall,  Robertson  &  O'Bannon,  at  Sedalia, 
for  appellant  W.  D.  Steele  and  A.  L.  Short- 
ridge*  both  of  Sedalia,  for  respondent 

TRIMBLB,  J.  Tbls  is  an  action  for  dam- 
ages arising  from  a  fall  by  plaintiff  while 
walking  on  a  public  street  in. the  city  of 
Sedalia.  Sbe  recovered  Judgment  for  ^1,000, 
and  defendant  has  appealed. 

The  facts  are  as  follows :  Engineer  street, 
in  said  city,  runs  north  and  south  and  is 
intersected  at  right  angles  by  Blghteentb 
street  running  east  and  west.  Nineteentli 
^reet  is  parallel  to  and  the  next  street 
south  of  Eighteenth.  Plalntia  lived  on  Nine- 
teenth street  one  bouse  east  of  Engineer 
street.  For  maity  years  Engineer  has  been 
one  of  the  traveled  streets  of  the  dty.  About 
four  years  prior  to  the  plaintiff's  fall  the  city 
bad  graded  this  street  from  curb  line  to  curb 
line.  The  street  was  level  and  smooth  from 
property  Une  to  property  line,  and  the  grad- 
ing consisted  merely  of  taking  out  tbe  dirt 
to  a  depth  of  eight  or  ten  inches  at  the 
curb  line  on  each  side  and  making  a  well- 
defined  roadway  between  the  two  curb  lines 
and  leaving  a  space  on  each  side  of  tbe 
roadway  about  e^ht  feet  wide.  This  space 
was  between  the  propert^r  line  and  what  is 
ordinarily  tbe  curb,  and  in  other  streets 
l8  the  space  Cbat  is  occupied  by  the  side- 
walk and  parking  adjacent  thereto.  Along 
the  sputh  side  of  Eighteenth  street  from  tbe 
west  Bide  of  Engineer  is  a  concrete  side- 
walk which  extends  west  to  the  principal 
part  of  tbe  city  and  the  nearest  car  Une. 
From  the  east  end  of  this  sidewalk  at  the 
southwest  corner  of  Eighteenth  and  Engineer 
streets,  a  crossing  extends  west  acroas  En- 
gineer street  to  the  southeast  corner  of 
Eighteenth  and  Engineer. 

Some  three  years  prior  to  plaintiff's  fall, 
Mr.  Hocker,  who  then  was  and  ever  siuoo 
has  been  an  alderman  of  the  city,  drove 
a  number  of  stakes  in  a  row,  commencing 
at  a  point  about  20  feet  south  of  the  cross- 
ing at  the  southeast  corner  of  Eighteenth 
and  Engineer  streets  and  running  south  for 
several  feet.  There  was. a  woveu  wire  fence 
on  the  property  line  on  tbe  east  side  of 
Engineer  street,  and  this  row  of  stakes  was 
7  feet  west  of  the  fence.  They  were  perhaps 
a  few  inches,  perhaps  a  foot,  east  of  tbe  edge 
of  the  graded  part,  and  therefore  between 
the  property  line  and  the  curb  line  and  with- 
in the  space  left  on  the  east  side  of  the  street 
for  tbe  sidewalk.  From  the  southeast 
corner  of  Eighteenth  and  Engineer  streets 
there  is  no  sidewalk  ruiming  east  along 
Eighteenth  street,  nor  has  any  sidewalk  been 
constructed  along  the  east  side  of  Engineer 
street  But  for  many  years  the  public,  and 
especially  the  people  living  south  and  east 
of  the  last  above-mentioned  corner,  have 
traveled  upon  this  S-foot  space  on  the  east 
side  of  Engineer  street  as  a  sidewalk  in  go- 
ing from  Eighteenth  to  Nineteenth,  and  vice 
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versa.  For  seTeral  years  the  city  bas  main- 
tained a  street  slgu  with  the  number  on  it  on 
the  east  side  of  Engineer  street  at  Eight- 
eenth. Thia  8-{oot  space,  thus  need  as  a 
sidewalk,  was  level  and  smooth  and  required 
Dotbing  to  be  done  to  it  to  put  it  in  con- 
dition for  pedestrians  to  walk  upon  it  as 
a  sidewalk,  though,  as  ha«  been  stated,  no 
wait  was  ever  built  there ;  the  people  merely 
osiDg  the  smooth  ground  as  a  sidewalk. 

On  the  night  of  November  15,  1914,  wliich 
was  very  dark,  plaintiff  was  returning  home 
tma  a  neighbor's.  She  came  east  along 
the  south  side  of  Eighteenth  street  and, 
reaching  Engineer  street,  continued  east 
across  that  street  on  the  crossing  till  she 
came  to  the  southeast  corner  of  Eighteenth 
and  Engineer.  Here  she  turned  south  on  the 
space 'used  as  a  sidewalk  and  attempted  to 
proceed  in  the  middle  of  the  walk  to  Nine- 
teenth street.  In  doing  so,  she  unwittingly 
veered  slightly  from  a  due  south  course  and 
gtmnbled  over  one  of  the  stakes  above  men- 
tioDed  and  fell  upon  some  of  the  others,  they 
striking  her  in  the  groin  and  albdomen  and 
injorlng  ber  severely.  These  stakes  were 
about  six  Inches  high  and  perhaps  two  Inches 
square. 

It  Is  the  contention  of  the  defendant  that 
its  demurrer  to  the  evidence  should  have  been 
Bostalced.  This  contention  proceeds  upon 
the  idea  that  inasmuch  as  there  was  no  con- 
structed sidewalk,  made  of  wood,  stone,  brick, 
or  other  mateii^ils  built  on  this  ei^t-foot 
space,  the  city  couh^  not  be  deemed  to  have 
undertaken  the  duty  of  keeping  it  in  reason- 
ably safe  repair,  and  therefore  could  not  be 
held  liable.  In  support  of  this  contention, 
defendant  dtes  Ely  v.  St.  Louis,  181  Mo.  723, 
81  8.  "W.  168;  Euppenthal  v.  St,  Louis,  190 
Ho.  213,  88  S.  W.  612;  Curran  v.  St  Joseph, 
143  Mo.  App.  618,  128  S.  W.  .203, 

[1,  2]  The  doctrine  of  these  cases  is  well 
established,  and  no  one  would  attempt  to 
controvert  or  qnestion  them.  It  is  quite  true 
that  a  city,  in  merely  accepting  a  street,  or 
by  dedarlng  that  it  is  such,  or  in  deciding  to 
what  extent  the  street  shall  be  given  to  the 
pnbllc  for  use,  acts  In  its  governmental  or 
legialktive  capacity,  and  cannot  be  held  liable 
for  any  neglect  of  duty  until  after  the  city 
has  acted  In  its  ministerial  cax>acity  by  giv- 
ing the  street  to  the  public  for  use  and  in- 
viting the  public  to  travel .  the  same ;  and 
since  it  is  a  governmental  matter  for  the  city 
to  say  to  what  extent  it  will  offer  a  street 
to  the  pnbllc  for  use.  If  an  individual  at- 
tempts to  use  a  portion  which  the  city  has 
neither  actually  nor  impliedly  invited  him 
to  nse,  and  be  Is  injured  thereon,  he  cannot 
look  to  the  dty  for  damages. 

(}]  Bat  it  must  always  be  remembered 
that  it  Is  not  the  improyement  of  the  street 
that  fixes  liability  for  neglect  of  duty.  .It  is 
the  invitation  on  the  part  of  tlie  dty  to  use 
that  portion  of  the  street .  on  which  the 
traveler  is  injured  that  renders  the  city  liar 
ble  for  neglecting  to  ke^p  snch  portion  in  a 
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reasonably  safe  condition  for  travsL  Qf 
course,  the  fact  that  the  city  has  improved, 
or  has  sought  to  repair,  the  portion  Of  the 
street  where  the  injury  occurred,  is  evi- 
dence that  such  portion  has  been  given  and 
opened  to  the  public  for  use;  but,  if  that 
cai^  be  shown  by  other  facts,  it  will  be  suffi- 
cient. 

[4]  In  this  case  the  street  was  level  and 
smooth,  fit  for  travel  from  property  line  to 
property  line  without  anything  being  done 
to  it.  When  it  is  shown  that  such  a  street 
has  been  opened  to  the  public  for  use,  the 
Invitation  is  that  every  part  thereof  suitable 
for  travel  may  be  used.  When  the  roadway 
between  the  curb  lines  was  graded  and 
proi)erIy  shaped  up  leaving  an  eight-foot 
space  on  the  east  side  of  the  street  for  a 
sidewali,  and  in  good  condition  for  nse  as 
such  without  anything  farther  to  be  done  to 
it  in  order  to  m«ke  it  suitable  for  travel, 
there  is  nothing  to  Indicate  to  the  traveling 
public  that  the  invitation  to  use  the  street  Is 
limited  to  the  roadway  portion.  Nor,  indeed, 
was  the  invitation  limited  thereto  in  this 
case,  for  a  crossing  led  from  the  southeast 
comer  of  Eighteenth  and  Engineer  streets 
wes^  across  the  latter  to  the  north  end  of 
the  sidewalk  space  in  question.  And  as  no 
actually  constructed  sidewalk  led  on  from 
the  termination  of  this  crossing,  it  wa^  in  It- 
self an  invitation  to  the  .public  to  use  the 
strip  running  south .  alopg  the  east  side  of 
Engineer  street  as  a  sidewalk.  Tlie  city 
engineer  admitted  on  cross-examination  that 
there  was  a  walk  there,  and  tbaii  the  strip 
was,  "left  there  for  people  to  walk  on,"  but 
said  there  was  no  granitoid  or  other  paved 
walk  there.  For  several  years  the  pubUc  had 
accepted  the  invitation,  thus  extended,  and 
had  used  the  strip  as  a  sidewalk,  and,  after 
these  conditions  had  become  established,  a 
row  of  stakes  was  driven  in  the  space  thus 
left  for  and  used  as  a  sidewalk,  and  these 
stakes  rendered  it  dangerous  and  unsafe.  A 
"sidewalk,"  as  its  name  indicates,  is  noth- 
ing more  than  a  sidewalk;  that  is,  a  path 
or  way  for  the  use  of  foot  passengers  at  the 
side  of  a  street.  Usually  it  is  paved,  and 
this  is  so  often  the  case  that  in  using  the 
term  "sidewalk"  we  think  of  the  construc- 
tion as  constituting  the  sidewalk.  But,  as 
stated  before,  it  is  not  the  constructing  of  a 
paved  pathway  that  renders  the  city  liable 
for  a  failure  to  keep  It  reasonably  safe; 
it  is  the  invitation  on  the  part  of  the  city 
to  the  public  to  use  the  way  for  a  walk,  and 
that  Invitation  may  be  extended,  as  in  this 
case,  by  other  ways  than  by  having  a  paved 
walk  constructed  thereon.  This  is  not  a  case 
where  a  portion  of  a  street  is  left  in  a  state 
of  nature  so  unfitted  for  use  as  a  walk  that 
the  dty  cannot  be  said  to  have  invited  the 
public  to  use  itr  The  conceded  facts  show 
that  the  strip  was  left  for  .people  to  walk 
on ;  that  it  was  0t  and  suitable  for  that  pur- 
pose; that 
nowhere  else, 
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from  there  on  In  any  other  direction.  And 
the  Injnry  was  caused,  not  by  some  natural 
and  Inherent  defect  In  the  strip,  bat  from 
something  placed  there  after  the  Invitation 
to  use  the  walk  has  been  extended  and  ac- 
cepted. 

"A  city  like  the  humble  ylllage  or  country 
town  may  leave  its  streets  as  dirt  roads,  and 
yet  be  liable  for  defects  negligently  allowed  to 
exist  in  them."  Benton  t.  St.  Iiouis,  217  Mo. 
687,  loc.  cit.  701,  118  S.  W.  418,  422  (129  Am. 
St  Rep.  561). 

As  said  in  Brennan  r.  City  of  St  Louis,  92 
Mo.  482,  loc.  cit  487,  2  S.  W.  481,  482: 

"While  it  must  be  conceded  that  much  discre- 
tion lies  with  the  city  government,  as  to  how  and 
of  what  material  the  streets  and  sidewalks  shall 
be  made,  yet  when  a  street  ia  thrown  open 
to  public  use,  as  this  one  was,  it  is  the  duty  of 
the  city  to  keep  the  same  in  a  condition  reason- 
ably safe  for  persons  traveling  thereon  with  or- 
dinary care  and  prudence." 

To  the  extent  that  the  dty  sanctions  the 
use  of  a  street  by  the  public  as  a  thorough- 
fare can  the  dty  be  Justly  held  liable  for 
lack  of  ordinary  care  to  maintain  the  thor- 
oughfare in  a  reasonably  safe  condition  for 
such  use.  Baldwin  v.  (31^  of  Springfield,  141 
Mo.  205,  loc.  cit  212,  42  S.  W.  717.  And  In 
the  case  at  bar,  the  conceded  facts  show  that 
the  city's  invitation  to  use  the  street  was  not 
limited  merely  to  the  roadway,  but  extended 
also  to  the  space  left  as  a  sidewalk  for  the 
Iieople  to  travel  on.  It  not  only  formed  a 
suitable  sidewalk  for  pedestrians,  but  there 
was  no  other  place  so  suitable  for  them 
to  travel  as  here,  and  a  crossing  led  di- 
rectly to  it  so  that  it  might  be  used.  The 
proof  that  the  dty  has  invited  the  public  to 
use  a  thoroughfare  is  not  confined  to  the 
Ordering  of  a  constructed  walk  thereon.  It 
may  be  shown  in  other  ways.  Meiners  v. 
City  of  St.  Louis,  130  Mo.  274,  loc.  cit  284, 
S2  S.  W.  637. 

[6]  The  charge  that  plaintiff  can  be  held 
guilty  of  contributory  negligence  as  a  mat- 
ter <rf  law  is  untenable.  She  knew  the  stakes 
were  in  the  ground,  but  walked  east  on  the 
crossing  to  the  comer  and  then  turned  south 
on  the  sidewalk  space,  as  she  says  "going 
along  Just  as  cautious  and  careful  as  I 
could."  In  going  to  the  comer  she  went  to 
where  she  would  get  upon  the  walk,  and,  if 
she  had  kept  on  due  south  walking  on  the 
middle  or  east  portion  of  the  seven-foot  strip, 
she  would  have  missed  the  stakes;  but,  In 
the  darkness,  she  veered  a  few  feet  to  one 
side  and  fell  over  the  pegs.  The  question 
whether  she  was  exercising  ordinary  care 
or  not  was  one  for  the  Jury.  While  her 
knowledge  of  the  stakes  was  Important  as 
bearing  on  the  question  of  her  negligence, 
yet  it  does  not  result  in  declaring  absolutely 
as  a  necessary  conclusion  of  law  that  she 
was  negligent.  Graney  v.  St  Louis,  141  Mo. 
180,  loc.  dt  185,  42  S.  W.  941;  Mans  v.  aty 
of  Springfield,  101  Mo.  613,  lo&  dt  618,  14  S. 
W.  630,  20  Am.  St  Rep.  634;  Beauvais  v. 
aty  of  St  Louis,  169  Mo.  500,  69  S.  W.  1043. 

The  fact  that  the  pegs  were  located  near 


the  west  edge  of  the  strip  of  ground  left  as 
a  sidewalk  can  have  no  conclusive  bearing 
upon  the  matter.  Defendant  seems  to  argrne 
that,  as  the  stakes  were  west  of  and  outside 
the  line  of  ordinary  travel,  the  dty  is  not 
liable.  The  evidence  is  the  entire  strip  had 
been  left  for  people  to  walk  upon ;  there  was 
no  designation  of  any  portion  thereof  for 
sidewalk  exduslvely  and  the  rest  for  park- 
ing between  the  walk  and  curb,  unless  it  be 
by  the  marks  made  thereon  in  the  line  of 
ordinary  travel.  Defendant  contends  that 
plaintiff  must  have  known  she  was  near  tlie 
outside  portion  of  the  strip,  from  the  dif- 
ference in  the  grass  and  herbage  under  tier 
feet;  but  she  says  she  could  not  tell  any  dif- 
ference by  that  Besides,  Mr.  Hocker,  a 
witness  for  defendant,  says  he  kept  the 
grass  mowed  with  a  lawn  mower.  '  The 
photographs  offered  in  evidence  do  not  show 
such  a  difference  conclusively,  because  they 
were  taken  in  May  when  the  herbage  was 
growing,  and  the  accident  happened  in  No- 
vember when  the  herbage,  if  any,  was  dry 
and  dead. 

Even  if  the  stakes  were  too  far  west  to  be 
in  the  space  where  the  walk  could  be  said 
to  be,  or  where  a  constrocted  sidewalk  would 
have  been,  still  this  does  not  convict  plain- 
tiff of  contributory  negligence  as  a  matter 
of  law  or  exculpate  the  dty  from  liability. 
There  was  nothing' to  differentiate  the  park- 
ing from  the  walk  proper  in  this  case,  and, 
even  in  cases  whe^e  there  was  el  differentia- 
tion, the  city  has  been'  held  liable  for  an  ob- 
strudlon  on'  the  parking.  Pockler  v.  Kansas 
City,  94  Mo.  App.  464,  68  S.  W.  363.  See, 
also,  Bassett  v.  St  Joseph,  63  Mo.  290, 
14  Am.  Rep.  446;  Falrgrleve  v.  City  of  Mo- 
berly,  39  Mo.  App.  3T;  Coffey  v.  Carthage, 
186  Mo.  573,  85  S.  W.  532;  Kossman  v.  St 
Louis,  163  Mo.  293,  299,  64  S.  W.  513 ;  Wig- 
gin  V.  St  Louis,  135  Mo.  569,  566,  37  S.  W. 
528;  Hutchinson  v.  Mulllns,  189  Mo.  App. 
438,  loc.  dt  452,  176  S.  W.  1083. 

[a,  7]  Plaintiff's  instraction  No.  1  does  not 
assume  that  the  dty  had  thrown  the  por- 
tion of  the  street  in  controversy  open  to 
public  use.  On  the  contrary,  it  submits  the 
question  whether  the  strip  in  question  "had 
been  left  as  a  sidewalk"  for  the  use  of  the 
public  and  had  been  used  as  such  for  a 
long  space  of  time  prior  to  plaintiff's  fall. 
But  in  this  case  the  evidence  on  both  sides 
agrees  upon  the  farts  which  show  that  the 
public  had  been  invited  to  use  the  strip  as  a 
sidewalk.  When  these  facts  appear  undis- 
puted and  from  the  evidence  on  both  sides, 
the  question  of  invitation  to  the  public  is  no 
longer  a  contested  issue  in  the  case.  The 
case  is  wholly  unlike  Ruppenthal  v.  St  Louis, 
190  Mo.  213,  88  S.  W.  612.  There  the  acci- 
dent occurred  on  a  portion  of  the  street 
which  the  city  had  never  thrown  "open  to 
public  travel  or  invited  the  public  to  use." 
190  Mo.  220,  88  S.  W.  614.  The  unim- 
proved portion  where  thfe  accident  happened 
was  "rough,  full  of  holes,  grown  up  wltlr^ 
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weeds,  and  In  no  sense  an  ImiiroTed  street 
or  sidewalk."  It  was  mnch  lower  than  the 
iiniiroTed  roadway  of  the  street;  and  on 
page  228  of  190  Mo.,  on  page  817  of  88  S.  W., 
the  oonrt  aay  the  case  is  wholly  unlike  those 
esses  "where  the  tall  width  of  the  street  had 
been  thrown  open  to  public  use."  In  the 
case  at  har,  the  entire  width  of  the  street 
was  fit  for  public  use  when  In  a  state  of  na- 
ture. It  needed  no  arttflcial  preparation  to 
make  it  suitable  for  trav^  and  had  it  not 
been  for  the  stakes,  driven  to  keep  the  city's 
gntter  and  drain  frcKn  caving  or  washing,  no 
injoiy  would  have  befallen  plaintiff.  And 
the  conceded  facta  show  that  the  puMlc  was 
invited  to  use  the  space  <m  the  side  as  a 
sidewalk. 

[t]  Defoidant's  instructions  on  this  point, 
tlie  refusal  of  which  is  complained  of,  are 
so  drawn  as  to  make  the  Question  of  the 
city's  invitation  to  use  the  strip  as  a  side- 
walk depend  entirely  on  whether  or  not  it 
bad  manifested  that  invitation  by  placing  or 
maintaining  a  prepared  or  constructed  walk 
thereon,  and  In  effect  telling  the  Jury  the  In- 
Titati<Mi  could  be  extended  in  no  other  way. 

[S-11]  The  defendant  asked  seventeen  in- 
structions, of  which  the  court  refused  seven. 
We  think  they  were  properly  refused.  Some 
of  them  were  Incorrect  and  were  refused  be- 
cause of  their  own  vice.  StlU  others  were 
without  evidentiary  facts  upon  which  to  base 
them,  or  were  in  conflict  with  the  conceded 
bets,  or  else  were  more  properly  covered  by 
other  Instructions  given  In  the  case.  This 
Is  especially  true  Of  defendant's  refused  In- 
stmctlcm  No.  9,  as  the  proper  elements  there- 
of were  contained  In  Instructions  11,  12,  and 
13. 

As  the  case  was  tried  without  prejudicial 
error,  the  judgment  Is  affirmed.    All  concur. 


BOWLES  T.  QUINOY,  O.  &  K.  a  R.  CO. 

(No.  12020.) 

(Kansas  C^ty  Court  of  Appeals.     Missouri. 
June  12,  191(1.) 

L  CoiaCEBCC  «=935— "IHTKBST^IX  Coiogebcb" 

— Transpobtation  of  Stock. 
Where  a  shipment  of  hogs  was  coniigned 
bcm  one  point  in  Missouri  to  another,  but  the 
loate  of  the  connecting  carrier  went  into  Kansas 
imwrint  through  several  towns  where  the  hogs 
were  unloaded  and  fed,  although  the  shipping 
contract  by  the  initial  carrier  specified  that  it 
was  to  carry  the  shipment  to  Kansas  City  and 
tiiere  deliver  U  to  the  connecting  carrier,  it  was 
an  interstate  shipment. 

[Bd.  Note. — ^For  other  cases,  see  Commerce, 
Ont.  Dig.  S{  28,  26,  88;  Dec.  Dig.  <Ss>35. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  Cabbikbs  «=>131— Intebstaxbs  OomcEBca— 
Cabhack  AiatiroiixNT— Comtbaot  of  Shtp- 

XBHT— NXCESSTIT  OF  WamNO. 
Under  the  Carmack  Amendment  (Act  June 
29.  1900,  c  3591,  I  7,  pars.  11  and  12,  34  Stat. 
595  [U.  S.  Comp.  1S18,  S  8682]),  requiring  that 
a  contract  for  a  shipment  in  interstate  commerce 
■hooU  be  in  writing  but  not  stating  that  if  the 
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contract  is  not  in  writing  It  shall  be  void,  a 
plaiutia  in  an  action  for  damages  to  an  inter- 
state shipment  is  not  compelled  to  plead  a  writ- 
ten contract  of  ahlpment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cmt  Dig.  U  668-577.  683;  Dec.  Dig.  «=»13l.] 

3.  Cabbikbs    «5>118— LiiABXLrrT   fob   lioss— 

IITTEBSTATIS        ComiEBOD— STATirnB— ElTBCT 
an  CoifMON-LAW  RiOHTB. 

While  federal  legislation  upon  tlie  liability 
of  carriers  in  interstate  commerce  supersedes 
state  regulations  and  policies,  it  did  not  destroy 
but  was  intended  to  continue  in  force  any  right 
which  the  shipper  had  under  the  common  law, 
not  inconsistent  with  the  federal  and  the  coia- 
mon-law  rule,  making  a  carrier  liable  for  any 
loss  or  damage  not  the  act  of  Cod  or  the  puttUc 
enemy,  was  not  affected  thereby. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  523-530;  Dec.  Dig.  <S=»119.] 

4.  Caebiebs   <S=>227(2)— Iiiva   Stock:— Action 
FOB  Damaog— Pleadino. 

In  an  action  against  a  carrier  tot  damages 
to  an  interstate  shipment  of  hogs,  if  defendant 
wished  to  rely  upon  any  defensive  terms  in  the 
written  contract  not  pleaded  by  the  plaintiff,  it 
could  set  up  the  written  contract  to  obtain  the 
benefit  of  its  provisions. 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  }  954;    Dec.  Dig. '<3=»227(2).] 
6.  Puuoino  «=>24S(10)— Gabbiaob  of  Hoas— 

Actions  fob  Dailaob— Flkadirq. 
In  an  action  against  a  carrier  for  damages 
to  an  interstate  shipment  of  ho^,  that  the  orig- 
inal petition  declared  on  a  written  contract  of 
shipment,  and  an  amendment  to  the  petition  was 
on  an  implied  contract,  was  immaterial,  being  a 
mere  matter  of  procedure  governed  by  the  state 
practice. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Ont.  Dig.  |{  693,  694,  686;  Dec.  Dig.  <S=> 
248(10).] 

6.  Plkamhq  «=»420(3)— Objectiostb— Ambnd- 
jDtNT— Waivkb  by  Answebino  Oveb. 

In  an  action  against  a  carrier  tor  damages 
to  an  interstate  shipment  of  hogs,  a  variadce 
between  the  original  petition  and  an  amended 
petition  was  waived  by  answering  over. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i  1411 ;   Dec.  Dig.  «=>420(3).) 

7.  Cabbiebs  <&=>S9— Cabbiaoe  of  HoOs— Con- 
necting Carbiebs. 

Although  under  Interstate  Commerce  Act 
Feb.  4,  1887,  c.  104,  24  Stat  379,  a  connecting 
or  succeeding  carrier  would  ordinarily  be  re- 
quired to  take  an  interstate  shipment,  yet,  it 
before  the  shipment  reached  the  defendant's  line 
its  bridge  was  out  so  that  it  was  impossible  to 
carry  the  hogs  to  destination  within  a  reasonable 
time,  defendant  had  tlie  right  to  refuse  to  take 
the  shipment  unless  the  shipper  would  agree 
to  make  the  shipment  subject  to  delay  on  account 
of  the  bridge,  provided  it  notified  the  shipper 
before  accepting  the  shipment 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S  98;  Dec.  Dig.  «=939.] 

8.  ComtEBOi:    ^::>35— Cabbiaqe    of    Hoos— 

CONTBACT   FOB   TBANSFOBTATION. 

Where  a  shipper  and  succeeding  carrier 
made  an  additional  contract  for  the  tranporta- 
tion  of  hogs,  this  did  not  change  the  through 
shipment  from  an  interstate  to  an  intrastate 
transaction,  but  became  a  part  of  the  original 
contract  of  through  shipment. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  ||  23,  26^  89;    Dec.  Dig.  «=>35.] 

9.  PX.BADINQ  «=>180(S)— Cabbiaqb  of  Hoas— 
Action- Dbpabttjbk. 

In  an  action  against  a  carrier  for  damages 
to  an  interstate  shipment  of  hogs,  where  plain- 
ly 
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tiff  declnrea  upon  a  contrnct  of  sMpmen!:,  with- 
out eayiug  whether  it  was  written  or  cr(?atert 
by  delivery  and  accentunce,  nnd  defendaot  set 
up  a  written  contract,  plainlifTs  reply  denying 
the  validity  of  the  written  coutract  alleged  by 
defendant,  did  not  nialce  any  change  in  bis  oaust 
of  action. 

[Ed,  Note,— For  otber  caaea,  see  PleadinB, 
Cent.  Dig,  §S  3G1,  365;   Dec.  Dig.  ©=>1S0(3),] 

10.  Pleading  1^=207— Plea  din o  Afteb  IIe- 
ri-lf— iNecessitt  of  DsMimREB  — L'uange  of 
Cause  of  Actio!*. 

Rev.  St.  1009,  j  1S30,  providing  that  no 
further  pleading  of  tacts  after  the  reply  is  nee- 
esKary  to  put  a  case  at  issue,  does  not  ohviatp 
the_  necessity  of  apceiai  demurrer,  nttacking  a 
pLiintilTs  cause  of  action  if  changed  by  re[ily, 

[Ed.  Note, — For  other  cases,  see  Pleading, 
Cent.  Dig.  |f  511,  B12;    Dec.  Wg.  iS=»20T.] 

11.  PniNCIPAL  AND  AQENT  iE=171  (9)— CON- 
TRACT Of  Agent— Ratification, 

Plaintilf,  by  suing  tltfee  times  on  a  contract 
with  the  Bucceefiing  carrier  nlle;e<l  to  have  been 
signed  by  his  agent  witliout  authority,  ratiiied 
it  and  cannot  now  assert  that  the  agent  hud  do 
authority  to  sign, 

fEd.  Note.— For  other  cases,  see  Principal  an(i 
Agent,  Cent.  Dig,  |  655;    Dec.  Dig,  C^niCJ),] 

12.  Cabbiers  iE=fi2  —  Ca  KB  I  AGE  or  Ho  08  — 
Contract- CoNSiUEEATioN. 

Where  a  shipment  was  subject  to  delay  on 
account  of  a  bridge  of  a  conneetinc  cnrrier  be- 
ing out,  a  contract  that  the  stiipment  wag  sub- 
ject to  delay  on  account  of  the  bridge,  not  agreed 
to  before  the  shipment  was  Hccepted  for  trans- 
portation, was  without  consideration,  and  plain- 
tifTs  subsequent  ratification  could  not  give  it 
vitality, 

[Ed.  Note, — For  other  cases,  see  Carriers, 
Cent.  Dig,  U  195-20C%  ;    Dec,  Dig.  C=o2,] 

13.  CARRiEns  <g=i207(2)— Cabriaoe  op  Hogs — 

CONTR.WT— "CONSIDEBAnO-V." 

Under  Interstate  Commerce  Act,  3  1,  as 
amended  by  34  Stat,  5S4,  proviclmg  that  a  shiii- 
per  is  entitled  to  accompany  live  stocis  if  iic- 
cepted  for  siiiptnent,  the  fact  that  defendant 
carrier's  conductor  told  plaintifTs  BKeat,  wlin 
was  accompanying  a  shipment  of  hogs,  that  lie 
conld  not  do  bo  unless  he  sinned  the  contract 
did  not  fnrnish  consideration  for  the  contract. 

[Ed.  Note.— For  other  cases,  see  Carrie. -a, 
Dec.  Mk,  <S=i207(2), 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Consideration.] 

14.  Cabbters  C^S.WfSl — CAJiniAOE  of  Hooa— 
Actio  N^s— Question  voh  Jubj. 

In  au  action  a;;sinst  a  suoceeding  carrier  for 
damages  to  an  interstate  shipment  of  hoes  be- 
cause of  delay  ia  delivery,  wlicther  an  under- 
Btanding  between  the  shipper  and  the  defendant, 
that  the  shipment  should  be  subject  to  delay  be- 
Cflnse  of  a  bridge  heiiig  out,  was  made  before  the 
defenijnnt  nccepted  the  shipment  for  traus[jorla- 
tion  held  for  the  jury. 

[Ed,  Note. — For  other  cases,  see  Carriers, 
Cent,  Di^'.  3  SC2 ;   Dec.  Dig.  <3='J,'',rK3).] 

15.  CAitiiiEH.s  €=>230fl)— Cabjiiaoe  of  Hoa3— 
Actions — Question  for  Jury. 

Where  llicrc  was  eviilence  that  the  hogs  had 
become  warm  by  piling  up  in  the  car,  and  then 
were  unloaded  into  pens  over  the  protest  of  the 
plaiotilTs  agfiit,  the  question  as  to  the  diaea.se 
from  which  the  hoga  died,  or  what  caused  it, 
held  for  tlie  jury, 

[Ed,    Note,— For    other    cases,    see    Carriers 
Cent,  Dig.  ^  062;    Dec.  Di);,  iS=323i)(4l.| 

16.  Carriers  iS=>2,TO(8)— Triai  iS=2.M(3)— 
Ikstkuctioks. 

An  instruction  which  toW  the  Jury  that,  be- 
fore  a   verdict   for  plaintiff  could   be   returned, 


they  must  find  thnt  'lefetidflnt  fallea  to  tnnivn 
the  hoRs  in  a  reaBonable  time,  anij  thit  b;  nt- 
son  of  the  failure  the  hogs  were  injured  w  thit 
-some  of  them  died,  was  not  improyer  ai-il  dul 
not  submit  a  different  case  from  thit  iillfiA 
since  it  told  the  jury  that  the  disease  mmt  ta 
cauacd  by  the  unreasonable  delay  or  tailuit  tl 
transport  witliin  a  reusoaabie  time. 

[Ed,  Note,— For  other  cases,  see  ChitUo, 
Cent,  Dig.  I  oni;  Dec.  Dig,  <S=2aOfSi;  Ttill 
Cent.  Dig,  ;  590;    Dec.  Dig.  iS=a25i(3).] 

17    TRIAL  «=2C0(1)— lNSTEUCTio:«s  Auieut 

GiVBN, 

The  refusal  of  requeated  inatructious  whiji 
are  fully  covered  by  given  inatructious  ii  at( 
error. 

[Ed,  Note.— For  other  cases,  see  Trial,  Ce* 
Dig,  J  651 ;    Dee,  Dig.  <!x=>2f(0(l).] 

la  Thial  «=5l.lO(ll— Question  fob  Iust. 

Because  a  (juestion  of  fact  is  clfi?e  is  no  rw 
son  for  taking  it  out  of  the  jury's  bauds. 

[Ed,  Note,— For  otber  cases,  see  Trial  Ctu. 
Dig.  II 332,  333,  338-341 ;  Dec.  Dig.  G=i;;it  KI 

Appenl  from  Circuit  Court,  Jaclisoti  CofflJJ 
ty  ;    Chirenoe  A,  Burner,  Jtnlgp, 
"Not  to  be  offlciaUy  published," 
Action    hy    Jamea   J.    Bowles    a^" 
Quincy,  Omaha  &  Ennsns  City  Eaili 
pony.     Judgment  for  plaintiff,   ana 
nnt  appeals.    Affirmed, 
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0.  D.  Jones,  of  Edina,  and  J.  G.  Trimble,* 
liansas  City,  for  appellant,  Atwood  &  UU 
of  Kausas  City,  and  Thomas  Harley,  of  Ia% 
reoce,  Kan,,  for  respondent. 

TRIMBLE,  J,  PlalntiEf's  cause  of  acdi 
grows  out  of  a  shipment  of  hogs  cluimedj 
have  been  damaged  through  defendant'*  li 
ure  to  well  and  safely  transport  within  a 
sourtbie  time.  The  hogs  were,  on  the  29til 
Deceuit)er,  lt)09,  delivered  l>y  plaintiff  to 
St,  Louis  &  San  Fruaclsco  Kallroad  Com] 
[It  West  Plains,  Mo,,  for  traiisijoriatli 
Kansas  City,  to  be  there  delivered  to 
uccling  carrier  for  transi>ortatlon  to 
.Mo.,  named  as  "the  plat«  of  distlnati 
the  written  contract  of  shipment.  In  _ 
from  West  Plains  to  Kansas  City,  tbe' 
of  the  St.  Louis  &  San  Frandsc-o 
L'oiijptiuy  runs  out  of  Missouri  Itito 
Iiassln;;  through  the  cities  of  Ft.  Scott 
Ohitliti  In  tliut  state,  and  then  eomes 
into  Missouri.  And  the  hogs,  in  (.'oaiiiis 
tliis  line,  were  unloaded  and  fed  la 
Kun,  The  defendant's  line  of  railroad 
from  Kansas  City  to  Rnd  through  Ed: 
West  gulncy.  Mo,  Plaintiff  testified 
hoK:i  were  ijilled  from  West  Plaias  to 
luid  the  eviiiciice  on  botli  sides  Is  tliat, 
the  hogs  arrived  In  Kansas  Oty,  pli 
l>iiij  tiie  frolgiit  due  both  roads  and  the 
(hargos,  all  iu  one  paj  lucnt,  to  the  defei 
tite  Quiiicy,  Omalia  &  I^ansas  City  Bal 
Ciiiupiiuy,  The  hogs  reached  Kansas 
January  3,  l!)li>,  and  at  0:30  p.  tn.  I 
I'-dina  over  the  defendant's  line. 
reached  there  at  0  o'clock  a.  m.  January 

Edina  Is  In  Knox  county,  and  on  ^dny 
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tendant  alleging  that  fho  bogs  were  delivered 
CO  tbe  St.  Lotds  &  San  Francisco  Rallroaid 
CMnpany  to  transport  them  from  West  FUdns 
to  Kansas  Olty  and  then  over  ooAnecthig 
Hues  to  Bdtna,  tbe  dilpplng  ccmtract  being 
ffled  tberewltb  and  marlced  EiMblt.A;  that 
the  hogs  were  transported  to  Kansas  Olty 
and  delivered  to  the  defeodbnt  railroad  com- 
pany whldi  deoianded  from  the  agent  of 
plfilntur  In  charge  of  said  hogs  an  addltl<Hial 
contract  of  ahlpmeat  tberewltb  filed,  marked 
ExbUdt  B ;  that  nnder  said  contracts  It  was 
Oie  deteBdanf  s  doty  to  Immediately  tTami> 
pwt  said  hogs  from  Kansas  City  to  Bdlna, 
Int  tbat  In  violation  thereof  defendant  de- 
tained and  xmloaded  tals  bogs  In  unhealthy 
pens  and  flipped  them  In  unhealthy  cars, 
whereby  they  contracted  a  disease  from 
which  many  of  them  died.  A  trial  resnlted 
In  a  verdict  for  plalntlfF.  The'  ease  was  ap^ 
pealed  to  tbe  St  lionls  Oonrt  of  Appeals 
where  It  was  reversed  and  remanded  for  tbe 
leason  tbat  there  was  no  proof  of  mdMalthy 
pens  and  cars,  and  no  canse  of  action  arising 
out  of  damage  from  disease  caused  by  negU- 
geat  delay  was  )[»leaded  In  the  petition, 
thont^  evidence  was  introdnced  sufficient  to 
mstaln,  and  tbe  case  was  sabmttted  upon, 
aald  last  named  iasnek  See  Bowles- v.  Qnin- 
cy,  etc.  R.  Oa,  187  Mo.  ^«P-  208, 1^  B.  W. 
lOO. 

On  Deoember  2,  1910,  plaintiff  flled  an 
amended  petition  In  tbe  Knox  circuit  coart, 
setting  np  the  same  facts  as  to  tbe  two  abip< 
ping  oontracts  as  before,  aad  referring  to 
tbem  as  being  attached  to  the  original  peti- 
tion and  goarked  Stacblblta  A  and  B  respecQve- 
ly,  and  pleading  tbat,  tiy  vlrtne  of  said  con- 
tract. It  becaaie  tbe  duty  of  the  defendant  to 
tranqwrt  the  hogs  from  Kansas  CUy  to  Bdlna, 
within  a  reasonable  time,  bat  tbat  tbe  da- 
fendant  In  violation  of  said  contracts  ne{^- 
gently  failed  to  do  so,  bat  detained  the  bogs 
whereby  they  were  exposed  to  Indemait 
weather  and  contracted  a  deadly  disease, 
from  which  120  Of  tbem  died.'  A  change  of 
Tenne  was  thereapon  taken  to  Marlon  coun- 
ty where  defendant's  motion  to  strike  out  the 
amended  petition  was  sustained  and  the 
cause  was  dismissed. 

Afterwards,  on  June  6,  1014,  tbe  present 
(Dlt  was  tnatltuted  in  the  drcoit  court  of 
Jackwm  county.  Mo.,  tbe  petition  alleging 
ttiat-on  tbe  29th  day  of  December,  1009, 
plaintiff  delivered  to  tlte  St  Loois  &  San 
Francisco  Railroad  Oompany  at  West  Plains 
146  bead  of  hogs  for  transportatlom  to  Kan- 
sas City,  Mo.,  there  to  be  deliveced  to  tbe 
defendant  company  to  be  transported  to 
Bdina;  that  tbe  St  Louis  &  San  Frandsoo 
Bailroad  Company  did  transport  said  hogs  to 
Kansas  Oty,  Mo,  and  on  January  3,  1910, 
<ldlva«d  said  hogs.  In  a  healthy  condition, 
to  detendant;  tbat  defdendaat  accepted  tbem 
for  transportation  and  contracted  with  plain- 
tiff to  transport  tb«n  from  Kansas  City  to 
Bdina  to  be  there  delivered  to  plaintiflt  said 
osntiact  at  Aiftmeatbalng  thereto  attached 


and  marked  as  an  exhibit  This  written  coo- 
tract  was  tbe  one  designated  as  being  marked 
B  In  tbe  two  former  petitions  in  the  Knox 
drcnit  court  The  petition  farther  alleged 
that  under  said  contract  It  became  the  duty 
of  the  defendant  to  transport  the  hogs  with- 
in a  reasonable  time,  but  that  it  negligently 
failed  to  do  sot  that  because  of  the  negli- 
gent failure  so  to  do  the  hogs  were  exposed 
to  oold  and  storms  en  route,  and,  as  a  direct 
result  of  such  unnecessary  exposure  and  de- 
lay, 120  of  th«n  became  sick  and  died; 
wherefore  damages  were  prayed,  etc. 

To  this  t^e  defendant  flled  an  answer  ad- 
mitting that  It  recdved  the  hogs  and  execut- 
ed the  contract  sued  on,  but  denied  all  else. 
The  answer  then  alleged  that  dortag  the 
night  or  early  in  tbe  morning  of  January  3, 
1910,  a  bridge  on  its  line  was  destroyed  by 
fire  and,  before  executing  the  Uve  stock  con- 
tract attached  to  plalntlfl's  petition,  defend- 
ant Informed  plaintiff  of  ttds  fact  and  ac- 
cepted said  hogs  with  tbe  understanding, 
and  as  a  part  of  tbe  contract  expressed  there- 
in, Oat  the  same  were  received  subject  to 
delay  on  account  of  said  bridge  being  out; 
tbat  said  bridge  was  rebuilt  as  quickly  as 
possible  and  said  hogs  were  carried  forward 
as  soon  as  said  bridge  was  ready  for  use, 
wblch  was  on  the  morning  of  the  4th  day  of 
January,  1910;  that  It  was  true  tbe  bogs 
were  not  delivered  at  Bdlna  until  the  morn- 
ing of  tbe  6th  of  January,  but  that  said  de- 
lay was  not  nelsUgent,  but  caused  solely  by 
destruction  of  said  tnidge  which  was  known 
to  plaintiff  at  tbe  time  the  contract  was  en- 
tered into,  and  against  delay  on  account  of 
which  said  contract  provided. 

On  January  11,  1915,  plaintiff  filed  an 
amended  petition,  being  tbe  one  on  which 
tbe  case  was  trfed.  This  amended  petition 
alleged  the  filing  of  the  suit  In  Knox  county 
and  tbe  subsequent  dismissal  thereof,  and 
tbe  bringing  of  tbe  present  suit  within  one 
year  after  the  order  of  dismissal.  The 
amended  petition  further  alleged  that  plain- 
tiff— 

"delivered  to  the  St.  Louis  ft  San  Frandsoo 
Railroad  Company  at  the  city  of  West  Plaiss, 
Mo.,  140  bead  of  bogs  for  tcansportation  from 
West  Plains,Jfo.,  to  Edina,  Mo.,  to  be  trans- 
ported from  West  Plains,  Mo.,  to  Kansas  City, 
Mo.,  by  the  St.  Loals  &  San  FranclBCO  Railroad 
Company  and  to  be  transported  by  the  defendant 
atx)Te  named  to  Edina,  Mo.,  oven  the  line  of  the 
defendant  railroad  company."  ' 

The  petition  further  alleged  tbat  on  Janu- 
ary S,  1910,  plaintiff  paid  to  the  defendant, 
Quincy,  Omaha  ft  Kansas  City  Railroad 
Company,  the  sum  of  (76,  "being  the  freight 
charges  from  West  Plalns>  Mo.,  to  Sdina, 
Mo.'.';  tbat  on  the  Sd  day  of  January,  1910, 
sajid  shipment  was  received  by  defendant  and 
acowted  for  transportation  from  Kansas 
City  to  Edina,  Ma;  tbat  by  reason  of  tbe 
payment  of  said  charges  and  tbe  acceptance 
of  said  shipment  it  became  the  duty  of  the 
defendant  to  well  and  safely 
sblgment  within  a  reasonable 


le  duty  of  the    ^^ 
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roasonalde  time  was  13  hours  and  tbat  de- 
fendant, by  the  exercise  of  reasonable  care 
and  diligence,  conld  have  transported  the 
hogs  In  that  time,  bnt  did  not  deliver  them 
at  Edina  until  after  the  lapse  of  about  39 
hours,  after  the  hogs  were  accepted  for  ship- 
ment and  left  Kansas  City;  that  defendant 
delayed  the  shipment  in  transit  and  unload- 
ed the  hogs  at  Milan,  Mo.,  and  there  delayed 
them  unreasonably  and  unnecessarily;  that, 
had  they  been  transported  in  a  reasonable 
time,  It  would  not  have  been  necessary  to 
unload  them  at  Milan,  and,  by  reason  of  the 
delay  in  transit  and  the  unloading  at  Milan, 
the  hogs  were  exposed  to  cold  and  stormy 
weather  and,  as  a  direct  result  of  said  de- 
lay and  unnecessary  unloading,  122  of  said 
hogs  died  within  two  or  three  weeks  after 
they  were  unloaded  at  Edina.  It  will  be 
noticed  that  the  plaintiff  makes  no  mention 
of  any  written  contract  of  shipment  in  this 
amended  petition,  merely  alleging  the  deliv- 
ery to,  and  the  acceptance  by,  the  defendant 
railway  of  the  hogs,  and  the  consequent  duty 
of  the  defendant  to  well  and  safely  trans- 
port within  a  reasonable  time,  and  the  con- 
tracting of  disease  by  the  hogs  as  a  result 
of  such  delay. 

The  defendant  unsuccessfully  moved  to 
strike-  out  this  amended  petition,  and  then, 
on  February  12,  1915,  filed  an  answer  there- 
to. Said  answer  admitted  that  it  received 
the  hogs  on  January  3,  1910,  at  Kansas  City, 
to  be  transported  by  it  to  Edina,  and  alleged 
that  plaintiff  and  defendant  then  and  there 
executed  the  written  contract  attached  to 
and  sued  upon  in  plaintiff's  original  petition. 
The  answer  then  set  up  the  destruction  of 
its  bridge,  as  before,  that  defendant  in- 
formed plaintiff  It  conld  not  accept  said  ship- 
ment, except  on  condition  that  it  he  subject 
to  dday  on  account  of  said  bridge  being  out, 
and  that  the  shipment  was  received  subject 
to  delay  and  that  this  was  expressly  stipu- 
lated in  the  contract  The  answer  further 
set  up  that  the  bridge  was  rebuilt  as  quickly 
as  possible,  and  said  hogs  carried  forward  as 
soon  as  the  bridge  was  ready;  that  the  de- 
lay was  caused  solely  by  the  destruction  of 
the  bridge,  which  was  known  to  plaintiff  at 
the  time  the  contract  was  entered  Into  and 
against  delay  on  account  of  which  said  con- 
tract provided.  The  answer  further  pleaded 
a  stipulation  in  the  contract  that  defendant 
should  not  be  liable  for  injury  to  the  hogs  on 
account  of  heat  or  cold,  or  any  other  cause 
which  might  result  from  the  nature  of  the 
animals. 

To  this  answer,  plaintiff,  on  February  18, 
1915,  filed  a  reply  denying  generally  the  new 
matter,  and  then  set  up  that  the  contract  re- 
ferred to  In  defendant's  answer  was  not  exe- 
cuted until  after  the  hogs  had  been  delivered 
to  and  accepted  by  the  defendant,  and  the 
freight  charges  from  West  Plains  to  Edina 
had  been  paid  and  the  hogs  were  actually  in 
course  of  transit  on  the  train ;  and  tbat  then 
the  conductor  in  charge  of  the  train  pre- 


sented said  ocmtract  to  one  Mnri^,  who 
was  plaintiff's  agent  in  charge  of  and  ac- 
companying the  hogs,  and  the  same  was 
signed  by  said  Murphy  without  authority 
from  plaintiff,  and  without  plaintiff's  knowl- 
edge or  consent;  that  signing  such  a  contract 
was  outside  the  scope  of  his  employment; 
and  that,  at  the  time  the  hags  were  accepted 
by  defendant,  no  notice  was  given  plaintiff 
of  any  bridge  being  destroyed  or  that  the 
transportation  of  the  hogs  would  be  delayed 
thereby ;  and  that  the  contract  set  op  by  de- 
fendant was  null,  void,  and  without  consid- 
eration. 

The  case  was  then  tried  and  the  Jury  re- 
turned a  verdict  for  plaintiff  in  the  sum  of 
$938.10.    The  defendant  has  appealed. 

[1-4]  It  will  be  observed  that  the  plaintiff 
in  both  the  original  and  amended  petitions 
In  this  suit,  pleaded  facts  showing  a  throng^ 
shipment  from  West  I>lalns  to  Eldina,  by  way 
of  Kansas  City,  and  payment  of  the  charges 
for  such  entire  transportation  in  one  sum. 
Not  only  do  the  two  petitions  in  this  suit 
show  the  shipment  to  have  been  a  through 
shipment  from  West  Plains,  via  Kansas  City, 
to  Edina,  but  the  two  petitions  filed  by  plain- 
tiff in  the  Knox  circnit  court  allege  the  same 
thing  and  state  that  there  was  a  written  con- 
tract for  said  ehlpm^it  entered  Into  at  West 
Plains ;  and  the  evidence  in  the  present  salt 
shows  that  said  written  contract  entered  in- 
to at  that  place,  between  plaintiff  and  the 
St  Loala  ft  San  Francisco  Ballroad  Com- 
pany, called  for  transportation  of  the  bogs 
from  West  Plains  to  Kansas  City,  there  to 
be  delivered  to  a  carrier  whose  line  formed 
"a  part  of  the  ronte  to  Eldina,  Mo.,  the  place 
of  destination."  The  conceded  facts  show 
that  the  shipment  for  a  portion  of  the  way, 
went  into  the  state  of  Kansas,  going  through 
several  towns  theieln,  at  one  of  which  the 
hogs  were  unloaded  and  fed.  The  shipment, 
therefore,  was  an  interstate  shipment  Han- 
ley  V.  Kansas  City,  etc,  B.  Co.,  187  U.  & 
617,  23  Sup.  Ot  214,  47  I..  Ed.  333.  The 
Carmack  Amendment  required  that  the  con- 
tract for  the  shipment  by  the  initial  car- 
rier should  be  In  writing.  34  U.  S.  Stats. 
at  Large,  595;  Adams  Express  Co.  ▼.  Cron- 
Inger,  226  U.  S.  491,  loc.  dt  604,  33  Sup. 
Ct.  148,  67  L.  Ed.  814,  44  L.  B.  A.  (N.  S.)  267. 
And  the  fact  that  the  shipping  contract,  is- 
sued by  the  San  Francisco  railroad  at  West 
Plains,  specified  that  it  was  to  carry  the 
shipment  to  Kansas  City  and  there  deliver  it 
to  the  connecting  carrier  makes  no  differ- 
ence, because  "it  is  the  diaracter  of  the  serv- 
ice rendered,  not  the  manner  in  which  the 
goods  are  Mlled,  which  determines  the  in- 
terstate character  of  the  service^"  United 
States  V.  Union  Stockyards,  226  U.  a  286, 
loc.  dt  304,  S3  Sup.  Ct  83,  87  Ij.  Bd.  226. 
See,  also,  Southern,  etc.,  Terminal  Ga  ▼.  In- 
terstate Commerce  Commission,  219  IT.  S. 
498,  31  Sup.  Ct  279,  65  Ij.  Ed.  310;  Ballroad 
Comm.  V.  WortUngton,  226  U.  8.  109.  32  > 
Sup.  Ct  663,  66  U  Ed.  1004;  Ballroad  OoBuair  (3 
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T.  Ttixu  &  Paclfle  Ry.  Co.,  229  XT.  S.  SS6,  83 
Snp.  Ct.  S37,  57  L.  Bd.  1216. 

Y&ry  likely,  bowerer,  the  fact  of  the  ablp- 
ment  herein  being  Interstate  In  Its  charac- 
ter eaanot  make  any  material  difference  in 
tUa  case.  For,  while  the  federal  legislation 
upon  the  Uablllty  of  carriers  in  Interstate 
commerce  mpereedea  all  state  regnlations 
and  policies  on  the  snbject,  yet  it  did  not 
destroy,  bat  was  Intended  to  continue  in 
tone,  any  right  which  the  shipper  had  nn- 
der  the  general  common  law,  not  Inoonsist' 
ent  with  federal  laws.  Texas,  etc.,  B.  Oa  T. 
AbUene  Cotton  Hills,  204  V.  S.  426,  27  Snp. 
Ct  3S0,  SI  Ij.  Ed.  668,  9  Ann.  Oas.  1075; 
Adams  BzpresB  Cio.  r.  Croninger,  226  U.  S. 
507,  33  Snp.  Ct  148,  67  L.  Bd.  314,  44  L. 
B.  A.  (N.  S.)  267.  And  since  the  right  songht 
to  be  enforced  by  the  plaintiff  herein  is  one 
tmder  the  general  common  law,  which  the 
Meral  act  conttnuea  in  force,  the  rights  of 
the  parties  bM«to  can  be  affected,  by  the 
tact  of  the  ahipment  being  interstate,  only 
by  reason  of  something  in  the  contract  of 
gbipment  which,  under  federal  law,  has  an 
Influence  upon  such  rights.  The  federal  law 
requires  the  initial  carrier  to  execute  a  writ- 
ten shipping  contract  bnt  it  does  not  say 
tbat  if  the  contract  Is  not  in  writing  it  will 
be  TOld.  So  that  there  Is  nothing  In  this 
case  to  compel  plaintiff  to  state  a  written 
contract  of  Bhipmait,  but  he  may,  as  he  did 
In  the  amended  petition,  merely  allege  a  con- 
tract t)t  abipment  without  saying  whether  it 
was  in  writing  or  not  In  such  case  the  de- 
fendant, if  It  desired  to  rely  upon  any  de- 
fenslve  terma  thereof,  could  set  up  the  writ- 
ten contract  and  obtain  the  benefit  of  same. 
Neither  Is  plaintiff  limited  by  the  federal 
act  to  a  suit  based  solely  on  negligence,  since, 
as  stated,  the  oommon-Iaw  rule  of  liability 
was  not  affected  thereby,  and  such  common- 
law  Uablllty  went  beyond  negligence  and 
made  the  carrier  liable  for  any  loss  or  dam- 
age not  the  act  of  God  or  of  the  public  ene- 
my. Adams  Bzpress  Oo.  t.  Oroninger,  226 
XT.  8.  491,  loa  dt.  509,  83  Sup.  Ot  148,  67 
U  Ed.  814,  44  L.  B.  A.  (N.  S.)  267;  Collins 
r.  Denver,  etc.,  R.  C!o.,  181  Mo.  App.  213, 
167  a  W.  1178. 

[1-7]  Neither  does  It  make  any  difference 
that  tbe  original  petition  declared  upon  a 
written  contract  of  shipment  and  asked  for 
damages  based  upon  negligent  delay,  while 
the  amended  petition  says  nothing  about  a 
writtoi  contract  and  sues  upon  the  violation 
of  an  Implied  contract  to  well  and  safely 
transport  and  deliver  within  a  reasonable 
time,  because  this  is  a  mo-e  matter  of  pro- 
cedure to  be  governed  by  state  methods.  If, 
nnder  our  procedure,  the  amended  petition 
was  not  a  d^mrture,  or  If  a  departure,  was 
cured  by  answering  over,  then  there  can  be 
no  complaint  upon  that  score.  And  although, 
vndar  the  federal  act,  defendant  as  the  con- 
necting or  SBCoeedlng  carrier  would  ordi- 
narily be  teqalmd  to  take  the  interstate  ship- 
■eat  at  Kuisaa  Qty  nodar  tbm  West  Plains 


ccmtract,  yet.  If  before  the  shlpm^t  readied 
defendant's  line.  Its  bridge  was  out  so  that 
it  was  impossible  to  carry  the  hogs  to  Edlna 
within  a  reasonable  time,  defendant  had  a 
right  to  refuse  to  take  the  shipment  unless 
the  shipper  would  agree  to  make  it  subject 
to  delay  oa  account  of  said  bridge;  and  de- 
fendant had  a  right  to  demand  that  such 
a  provision  be  Inserted  fOr  its  protection  in 
the  shipping  contract,  provided  It  notlfled 
plaintiff  and  got  bis  consent  thereto  before 
accepting  the  shipment  and  starting  the  hogs 
from  Kansas  Oity.  This  right  existed  and 
was  the  same  whether  the  shipment  was  in- 
ter or  intra  state.  In  either  case  the  de- 
fendant must  InaiBt  upon  the  bridge  dause 
and  notify  plaintiff  thereof  before  accept- 
ing the  hogs. 

[I]  Vot  would  the  making  of  the  new  con- 
tract, which  defendant  relies  on,  change  the 
through  shipment  from  West  Plains  to  Bdi- 
na  to  one  only  from  Kansas  City  to  Bdlna, 
nor  reduce  the  through  shipment,  as  to  this 
defendant,  from  an  interstate  to  an  intra- 
state transaction.  If  the  new  or  additional 
contract  is  valid  and  binding  upon  the  par- 
ties, Its  effect  was  merdy  to  add  an  addi- 
tional feature  to  the  through  contract  of 
shipment  executed  at  West  Plains,  said  ad- 
ditional feature  being  made  necessary  by 
tbe  toldge  being  out  on  defendant's  line. 
If  Talid,  said  additional  contract  became  a 
part  of  the  original  contract  for  through 
shipment  the  same  as  if  it  had  been  insert- 
ed in  said  contract  at  West  Plains.  So  that, 
as  the  case  now  presents  itself,  the  tact  that 
the  shipment  was  in  realit7  a  through  ship- 
ment from  West  Plains  to  Bdlna  and  was  an 
interstate  shipment,  even  as  to  this  defend- 
ant, does  not  seem  to  be  of  vital  importance. 
For  while  the  liability  of  the  connecting,  as 
wen  as  that  of  the  initial,  carrier  la  governed 
by  federal  laws  and  decisions  (Kansas,  etc., 
B.  Co.  T.  Carl,  227  U.  S.  639,  648,  33  Sup. 
Ot  391,  S7  L.  Ed.  683),  yet  it  la  not  shown 
wherein  they  afford  either  of  the  parties 
any  different  rights  than  they  have  nnder 
state  laws  or  would  have  had  were  the 
shipment  an  intrastate  one.  The  fact  that  -^ 
the  contract  at  West  Plains  was  one  for 
a  through  shipment  and  that,  as  the 
transportation  was  one  in  Interstate  com- 
merce, the  defendant  herein  would  ordinarily 
take,  and  be  required  to  take,  the  shipment 
on  that  contract  without  executing  one  of  its 
own,  may  be  a  circumstance  tending  to  cor-  - 
roborate  plaintiff  in  his  claim  that  no  Ship- 
ping contract  was  demanded  by  defendant 
before  accepting  the  hogs  at  Kansas  City, 
and  that  tbe  contract  defendant  relies  upon 
was  not  presented  to,  nor  signed  by,  bis 
agent.  Murphy,  until  after  the  hogs  had  left 
Kansas  City  on  their  way  to  Edlna.  It 
should  be  stated  here  that  said  contract  con- 
tains a  provision  stating  that  the  shipment 
is  "subject  to  delay  account  of  bridge  out"  ^-^  . 

Plaintiff  says  that  Murphy  wad  without  au-  (  tOOOIp 
thffirity  to  sign  same  and  tha^  as  It  vrwiif  ^^^^^^^^^ 
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signed  after  the  hogs  had  been  accepted 
and  the  contract  of  shipment  had  thereby  be- 
come complete,  there  was  no  eotiaideratlua 
therefor;  and  that  plaintiff  was  not  In- 
formed of  any  bridge  being  oat  before  the 
hogs  started.  The  fact  that  the  West  Plains 
contract  was  for  through  shipnii^ut  and  (he 
transportation  was  interstate  tends  to  roalce 
reasonable  the  claim  of  plaintiCT  that  defend- 
ant took  the  hogs  and  started  with  theui  be- 
fore demanding  the  contract  of  shipment  it 
now  relies  on. 

Having  failed  to  find  (any  reason  why 
plaintiff's  case  should  fall  because  of  tha  in- 
terstate nature  of  the  shipment,  we  proceed 
to  consider  other  points. 

The  point  that  the  amended  petition  was 
a  departure  from  the  original  cannot  avail 
defendant.  For  even  if  it  be  a  departure 
(which  we  do  not  decide),  yet  defendant 
waived  the  same  by  answering  over.  Blan- 
chard  v.  Dorman,  236  Mo.  416, 130  S,  W,  SOo ; 
Llese  V.  Meyer,  143  Mo.  647,  45  S.  W.  282; 
White  V.  St.  liouls,  etc.,  R.  Co.,  202  Mo,  539, 
JOl  S.  W.  14. 

[S]  We  do  not  understand  that  the  reply 
filed  by  plaintiff  made  any  change  In  the 
cause  of  action  he  alleged.  The  cause  ot 
action  alleged  by  him  was  upon  a  rlolatlon 
of  a  shipping  contract  This  contract  was, 
in  reality,  under  tke  drcumstanies  as  here- 
inabove shown,  the  throu^  abipplns  contract 
made  at  West  Plains  plus  the  amendment 
thereto,  made  by  the  alleged  contract  relied 
upon  by  defendant  if  It  was  valid.  If  It  was 
not  valid,  either  because  not  signed  by  any 
one  having  authority  or  because  of  no  con- 
sideration, then  the  contract  of  West  I'lalus, 
without  modification,  was  the  sliliJijiu^r  con- 
tract. In  the  amended  petition  plaiotllT  de- 
clared upon  a  contract  without  saying  wheth- 
er it  was  written  or  was  merely  crfuted  by 
delivery  and  acceptance  of  the  hogs.  De- 
fendant set  up  the  contract  it  saya  It  ob- 
tained at  Kansas  City.  The  reply  merely 
says  that  the  Instrument  defendant  claims 
was  the  contract  is,  in  fact,  no  contra L't  at 
all;  in  other  words,  that  said  instrument 
cannot 'affect  the  rights  of  the  parties  as 
shipper  and  carrier.  There  la  tio  que.stlou 
but  that  the  hogs  were  received  aud  carried 
by  defendant;  and  although  the  shipment 
was,  in  fact,  governed  by  the  'VV^cst  PlaiDH 
contract,  either  modified  or  not  niodltlcd  tiy 
the  alleged  lilansas  City  contract  accord  lug 
to  whether  the  latter  was  valid  or  void,  stlil, 
as  we  have  seen,  there  is  nothing  to  prevent 
plaintiff  from  declaring  upon  a  contract  aris- 
ing from  delivery  and  acceptance  aud  with- 
out, pleading  a  written  contract.  If  (here 
was  anything  in  the  West  Plains  contract 
which  made  the  parties'  rights  dllTer  from 
that  implied  by  law,  or  if  said  contract  con- 
tained any  defensive  clause,  the  dereudant 
was  at  liberty  to  set  up  that  facL  But  It  did 
not  do  so.  The  element  It  relies  upon  is 
contained  aolely  In  the  Kansas  Olty  contract. 
If  now,  it  should  turn  out  Utat  the  Kansas 


City  contract  was  void  and  of  no  effect,  tlifj 
plaintiff  can,  ou  the  cause  ot  artltia  ttuteil 
Ui  its  ameudcd  petition,  proceed  lo  hU  ft- 
fort  to  obtain  a  judgment.  In  i>tb«r  wor4», 
plaintllTs  cause  of  action  rcmaim  tbe  si: 
throutrhout ;  but  whether  it  may  or  inii) 
be  affected  by  the  Kansas  City  contraa 
pends  upon  whether  It  is  valid  or  tioL 

[1 0]  Defendant,  however,  soys  that  the 
pty  changed  the  cause  of  action  and,  BS< 
was  not  filed  until  February  18,  1915, 
was  more  than  five  years  after  the  laji 
the  claim  Is  barred.  But,  even  If  the 
changed  the  cause  of  action  (whldi  we  it 
not  think  It  did),  nevertheless  the  hw  «t 
the  statute  wag  not  raised.  Defeadaat  Mft 
It  bad  no  opporttinlty  to  plead  the  statdi 
as  the  change  arose  on  the  reply.  It  is  VWt 
under  section  1830,  H.  S.  Mo.  1900,  no  fll^ 
iher  pleadiug  of  facts  after  the  re[)iy  is  att 
essary  to  put  a  case  at  Issue ;  hut  this  iim 
not  obviate  the  necestjity  ot  attackiug  llM 
plaintiff's  cause  of  action  by  spedal  dt•aIa^ 
rer.  Section  1811,  B.  S,  Mo.  1909;  Rk-iiMti 
V.  Hart,  73  Mo,  App.  617,  loc.  dt  654; 
A  Frerichs,  etc.,  Co.  v.  Lackawanna 
100  Mo.  App.  164,  73  S.  W.  340. 

[11,12]  Even  if  plaintiff's  agent,  Mni 
who  aecompauled  the  boss,  .was  without 
thorlty  to  sign  the  Kansas  City  coutmct, 
plain  tier,  by  three  times  suing  on  the 
tract,  ratlQed  It  and  cannot  now 
had  no  authority  to  sign.    But  Uiis  ral 
tion  cannot  give  vitality  to  the  com 
there  was  no  consideration  therefor. 
the  contract,  that  the  shipment  was  sul 
to  delay  oa  account  of  the  bridge,  was 
agreed  to  before  the  hogs  were  accepted 
transportation,   there   was  no  considei 
for  such,  contract.    If  the  hogs  were  ai 
for  transportation  without  notifying  p! 
or  bis  agent  of  the  bridge  being  out, 
without  au  understanding  that  the  shii 
was  sulijeet  to  delay  on  that  account, 
the  coutract  to  carry  in  a  reasonable 
was  complete,  and  there  was  no  coiisldei 
to  plaintiff  for  any  addition  to  or  m 
went  of  that  ctmtract 

LI  3J  The  fact  tliat  the  conductor  told 
tiff's  agent  Murphy  that  he  could  not 
liliu  unless  he  signed  the  contract  did 
turuish    any    consideration;     since    M 
was  entitled  under  the  law  to  accompaofj 
hogs  if  accepted  for  shipment    See 
of  Commerce  Act  as  amended.  Jtuie  20, 
3-1  Stats,  at  Large,  5S4.     So  that  the 
tlon  of  the  defensive  provision  that  tlie 
luent  was  accepted  "subject  to  del.iy 
after  all  Is  said  and  done,  down  to  the 
question  as  to   when  this  iinderstundla£, 
tuHtract  was  had,  whether  befoie  or 
the    hugs    were    accepted    by    defeadaot, 
shipment  from  KausiJs  City. 

[14]  Upon  this  feature  of  the  case,  tin 
diet  of  the  Jury  must  be  accepted 
miuutive  of  the  fact  that  thegre  was  t» 
dei'^ lauding    Uiat    the   ahipaieut  should 
subject  to  'fyfMjz|§^g'\^«l3^0f^ 
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IS  City,  as  the  plaintiff  offered  ample  tee- 
jDony  to  support  that  finding. 

[15]  It  Is  dalraed  that  there  Is  no  evidence 
rom  which  the  jury  could  find  that  the  ex- 
ostire  of  tibe  ho^  to  cold  and  stormy  weatii- 
r  during  the  delay  in  transit  from  Kansas 
Ity  to  Edlna  caused  the  disease  from  which 
ley  died.    As  to  what  causes  or  produces 

disease  is  frequently  a  subtle  and  dlQScult 
liD^  to  discover.  But  nevertheless  the  ques- 
OD  Is  for  the  Jury,  If  there  Is  any  substan- 
al  basis  for  a  reasonable  Inference  as  to 
le  cause.  It  Is  true,  the  weather  was  cold 
nd  stormy  at  Olathe,  Kan.,  .where  the  bogs 
«re  unloaded  before  tbey  came  Into  defend- 
nt's  hands.  But  the  evidence  Is  that  the 
Dgs  .were  all  right  and  In  good  condition 
hen  they  left  Kansas  City ;  that  during  the 
elays  at  places  between  Kansas  City  and 
dlna  they  were  exposed  to  extreme  cold 
eather  and  were  in  transit  for  89  hours, 
ilng  13  hours  longer  than  reasonable  and 
minarily  required;  that  they  suffered  and 
lasifested  their  suffering  by  squealing  and 
iliog  DP  in  the  car;  that  they  were  un- 
»ded  at  Milan  Into  pens,  over  the  protest 
(  Murphy  who  had  signed  a  3ft-hour  release 
)  avoid  unloading  them  in  compliance  with 
»  federal  28-hour  law  (Act  June  29,  1906, 

3594,  34  Stat  607  [U.  S.  Comp.  St  1913,  81 
331-«654]),  and  said  hogs  remained  In  the 
ens  for  9  hours;  and  that  they  were  lo 
>d  condition  when  they  arrived  at  Edlna. 
iiere  was  evidence  that  the  getting  of  the 
ogs  very  .warm  by  piling  up  In  the  car 
nd  then  exposing  them  to  cold  will  bring 
n  pnetunonla,  and  that  the  disease  of  which 
lese  hogs  died  was  pneumonia.  It  was  for 
le  jnry  to  say  w&at  was  the  disease  of 
tich  tbey  died  and  what  caused  the  dls- 
we.  We  cannot  say,,  as  a  matter  of  law, 
Mt  the  evidence  of  other  possible  causes 
'as  sQdi  as  to  make  it  mere  conjecture  on 
^  jury's  part  as  to  the  disease  the  bogs  died 
t,  or  as  to  the  cause  of  the  disease  or  when 
icb  cause  arose.  There  la  evidence  that 
a«  hogs  did  not  manifest  the  symptoms  c^ 
Krfeedlng  claimed  to  be  one  of  the  possl- 
le  causes.  And  as  to  tbe  hoga  having  chol- 
r«  there  Is  evldenoe  that  they  dW  not  have 
i>*t:  that  they  bad  not  been  exposed  to  It; 
^t  hogs  fed  right  by  them  .with  only  a 
nee  OT  lane  between  did  not  talse  cholera 
r  become  diseased,  and  that  pseomoiola  Is 
°t  a  contagious  disease,  wblle  cholera  is. 
*iie  Of  defendant's  experts  teetlflcd  that  ex- 
osnre  wiu  bring  on  pneomonla  in  bogs,  and 
neufflonla,  by  lowering  tha  vitality,  will 
lake  them  more  susceptible  to  tbe  disease'  of 
bolera.  If,  In  this  way,  the  exposure  brought 
1  cholera,  plaintiff  would  still  be  entitled  to 
wover  since  his  petition  dW  not  specify 
rhat  the  disease  was. 

[II]  Haintirs  instruction  No.  1-  dW  not 
ibmlt  a  different  case  from  that  alleged  In 
lie  amended  petition.  Betot*  a  verdict  in 
Wntirs  favor  could  be  returned,  the  in- 


struction, among  other  things,  required  tbe 
Jury  to  And  that  defendant  failed  to  trans- 
port the  hogs  in  a  reasonable  time  and  that 
by  reason  of  said  failure  the  bogs  were  in- 
jured, so  that  122  of  them  died.  This  told 
the  jury  that  the  disease  must  be  caused  by 
the  unreasonable  delay  or  failure  to  trans- 
port within  a  reasonable  time.  Defendant's 
Instruction  No.  16  told  tbe  jury  that  If  such 
delay  was  not  the  sole  cause  of  tlie  death  of 
the  hogs  the  verdict  must  be  for  defendant; 
and  its  instructions  No.  14  and  16  told  tbe 
jury  that  the  delay  must  be  shown  to  have 
been  a  negligent  delay  and  that  it  was  the 
sole  cause  of  tbe  death  of  tbe  bogs.  Were 
It  not  for  these  instructions  given  In  defend- 
ant's behalf,  the  refusal  of  defendant's  in- 
struction 3  .would  have  been  error,  but  as  No. 
3  was  fully  covered  by  Instructions  14,  16, 
and  16,  its  refusal  did  no  possible  harm. 

[17,18]  We  have  carefully  gone  through  the 
voluminous  record  in  this  case  to  see  wheth- 
er or  not  there  is  reversible  error  in  it  The 
questions  as  to  what  the  hogs  died  of  and 
as  to  what  was  the  cause  of  their  death  may 
be  subtle  and  difficult  of  ascertainment  No 
doubt  there  is  room  for  suspicion  of  the 
claim  that  the  hogs  had  pneumonia  caused 
by  exposure,  and  reasonable  minds  might 
hesitate  at  accepting  that  view;  but,  un- 
der the  evidence  in  this  case,  disinterested 
reasonable  minds  could  reasonably  draw  dif- 
ferent conclusions  therefrom,  and  this  makes 
it  a  question,  not  for  us,  but  for  the  jury. 
Because  a  question  of  fact  is  close  Is  no  rea- 
son for  taking  it  out  of  the  jury's  bands. 

Finding  no  reversible  error  in  tbe  case,  we 
must  affirm  the  judgment 

It  Is  80  ordered.    All  concur. 


TUITB  V.  SUPREME  FOREST  WOODMEN 

CIRCLE.     (No.  12030.) 

(Kansas  City  Conrt  of  Appeals.    Missouri. 

June  12,  1916.) 

1.  iKStJOANCB    «=>712— FOATEBNAL   BBNKFICI- 

ary  insubanok  —  bineficiabies  —  what 

Law  Oovebrb. 

Under  Rev.  St  1909,  {  7190,  providing  for 
tbe  .  payment  of  death  benefits  to  tbe  fanuliea, 
heirs,  blood  relatives,  or  persons  dependent  upon 
the  member,  and  In  view  of  Rev.  St  1909,  || 
1671-1678,  making  an  adopted  child  the  hiir  c£ 
the  adopting  parent  a  foreign  fraternal  benefi- 
ciary society  licensed  to  do  business  in  the  state 
and  to  issue  to  beneficiaries,  certificates  includ- 
ing the  "adopted  children  •  •  •  or  other  rel- 
atives," the  term  "other  relatives,"  appearing  by 
the  context  to  refer  to  blood  relatives,  would  b« 
accorded  tbe  benefit  of  the  lavrs  of  this  state  re- 
lating to  such  insurance,  as  there  was  no  sub- 
stantial difference  between  the  classes  of  bene- 
ficiaries. 

[Ed.  Nole.— For  other  cases,  see  Insurance, 
Cent  Die  i§  17^176^  298,  1934;  Dec.  Dig. 
<S=»712.] 

2.  iNSUBAROK    «=»724(1)— Fratsbnal   Insub- 
ANOB— Co NT8A0T— Ultra  Vibes— Watveb. 

A  frnternal  beneficiary  association,  charter- 
ed by  a  state  whose  laws  forbade  the  issuance 
of  a  death  benefit  certificate  to  any  one  over  65 
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yean  of  ago,  and  whose  charter  fixed  the  mast- 
mum  rate  at  B2,  and  which  on  investigatioa  aft- 
er the  death  of  a  member  and  its  conviction  that 
he  had  intentionally  misrepresented  his  age  as 
60  instead  of  60  or  61  years,  could  not  waive 
or  estop  itself  from  setting  up  the  defeose  that 
the  certificate  was  ultra  vires  and  void,  as  tfa« 
association  could  not  be  bound  by  waiver  or  es- 
toppel to  a  contract  which  its  charter  would  not 
authorize. 

[Ed.  Note.— For  other  cases,  see  Insnraaee, 
Cent.  I>ir  H  1837.  1886,  1868;  Dec.  Dig.  «s> 
724(1).] 

8.  iNBUBAircE  «s374S—Fbaibknai.  Iimnunca 

— OONTBACT— UiTRA.   ViBES— KEMEDX    OF  IW- 

aUBEB. 

If  the  insured  was  older  than  the  maximnm 
age  at  the  time  he  applied  for  Us  certificate  and 
membenhip,  the  only  remedy  which  his  benefi- 
ciary might  ^iforce  against  ue  insurer  would  be 
to  recover  back  the  money  insured  had  paid  for 
insurance. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Cent  Dig.  f  1888;  Dec.  Dig.  «=3»743.] 

4.  Insurance   €=»783  —  Fbatebnal  Inbub- 
ANCE — Interest  of  BEREnciABr. 

The  interest  of  a  beneficiary  in  a  cettiflaat* 
before  the  death  of  the  insured,  is  only  an  ex- 
I>ectancy,  and  not  a  vested  interest. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  194»;  Dec.  Dig.  «=»783.] 

5.  Eyidence  €=3252— DXCI.ABATIONS  Against 
Intebest — AOE. 

In  an  action  on  a  fraternal  benefidary  cer- 
tificate under  which  the  benefidary  before  the 
death  of  the  insured  had  only  an  expectant  and 
not  a  vested  Interest,  evidence  for  the  defendant 
of  declarations  respecting  his  age,  made  by  the 
insured  and  which  were  against  his  interest, 
w«n  admissihle. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  {{  989-993;  Dea  Dig.  <S=>252.] 

6.  INSUBANOB    «s»586— Lira    INBUBANCB— IN- 
TEBE8T  or  BeNEFICIABT. 

Whore  a  contract  is  one  of  ordinary  life  in- 
surance, the  benefidary  acquires  a  vested  inter- 
est therein  from  the  date  of  the  contract. 

[Ed.  Not0— For  other  cases,  see  Insurance, 
Cent  Dig.  1 1470;  Dec.  Dig.  e=>586.] 

7.  Evidence  «=9252— Deglaraxions  Against 
Interest— Admissibiutt. 

In  such  case,  declarations  of  the  insured 
impairing  the  vahdity  of  the  insurance  are  not 
admissible  in  an  action  by  the  benefidary  to  re- 
cover the  insurance. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  »89-9«3;   Dec.  Dig.  «=»252.] 

8.  Evidence    €=»285—HEABaAT— "Pedigree." 

An  important  exception  to  the  general  hear- 
say rule  is  that  hearsay  testimony  Is  competent 
in  case  of  "pedigree,"  which  term  embraces,  not 
only  descent  and  relatiouship,  but  also  the  facts 
of  birth,  marriage,  and  death,  and  the  time  when 
these  events  happened,  but  not  necessarily  the 
question  of  age. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  1143;   Dec.  Dig.  «8=»285. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seiiea,  Pedigiesu] 

a  Evidence   €=»285  —  Heabsat-Pbdiq bee- 
Issue. 

In  an  action  on  a  fraternal  benefidary  cer- 
tificate, evidence  of  self-serving  declarations 
made  by  the  insured  respecting  his  age  when  he 
enUsted  did  not  i>ut  his  pedigree  in  issue,  and 
hence  were  inadmissible  under  the  hearsay  rule. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  1143;   Dec.  Wg.  <8=>285.] 


10.  Evidence  «s9601(1)  —  Opinion  Bti- 
dbnce— Age. 

Where  the  age  of  the  ioanred  was  in  issue, 
opinions  based  entirdy  on  his  appearance,  and 
not  accompanied  by  evidentiary  descr^ition  of 
bia  appearance  from  which  ther  were  tomted. 
were  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  Si  2292-229S,  2299,  2302;  Dec.  Dig. 

11.  Insurance  «=9724(1)— Fbatbknai.  Insub- 
ANOE— Rights  or  Insured  —  Rscovbbt  or 
PamuuH— Tehdbb. 

In  an  action  on  a  fraternal  benefidary  cer- 
tificate, where  the  insurer  if  sustaining  the  de- 
fense of  ultra  vires  would  be  liable  far  the  pre- 
miums recdved  of  the  insured  as  for  moaey  nad 
and  received,  it  was  not  bound  to  make  a  suffi- 
dent  tender  or  any  tender  on  pain  of  waiving  its 
rights  to  defend  on  the  ground  of  ultra  vires. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  il  1837,  1866,  1868;  Dec.  Dig.  «a> 
724(1)J 

Appeal  from  Clrcnlt  Court,  Jadkson  Oonn- 
ty;  Frank  6.  Johnson,  Judge. 

Action  by  Mrs.  C.  B.  Tuite  against  Su- 
preme Forest  Woodmen  Circle.  Judgment 
for  plaintiff,  and,  ifrom  an  order  setting 
aside  the  verdict  and  ordering  &  new  trial, 
plaintiff  appeals.    Affirmed. 

Noyes  &  Heath,  of  Kansas  City,  for  ap- 
pellant Harding,  Murphy  &  Harris,  of  Kan- 
sas City,  for  respondent 

JOHNSON,  J.  This  Is  an  action  on  a 
death  benefit  certificate  for  $1,100  issued 
April  80,  1900,  by  defendant,  a  fraternal  ben- 
eficiary society  incorporated  In  Nd>raska,  to 
Michael  T.  Tuite,  a  residoit  of  Missouri 
Plaintiff,  the  wife  of  Tulte^  was  deolgiiated 
In  the  certificate  as  the  benefldaTy.  Tuite 
was  a  member  of  a  local  lodge  of  the  order 
in  Kansas  C3ity  and  paid  all  dues  until  his 
death,  which  occurred  at  the  Soldiers'  Home 
tn  Leavaiworth,  Kan.,  on  August  6,  1913. 

[1]  The  answer  alleges,  and  the  proof 
shows,  that  ■whesa  Tuite  Joined  the  order  and 
ai^lied  for  the  certificate,  and  at  all  times 
thereafter,  defendant  waa  a  fraternal  bene- 
fidary society  Incoiporated  In  Neinaska  and 
regularly  license  to  do  business  as  such  in 
this  stata  Plaintiff  argues  that  the  contract 
in  question  doea  net  fall  within  the  purview 
of  the  laws  of  this  state  relating  to  frater- 
nal beneficiary  societies  for  the  reason  that 
the  lavrs  at  Nebraska  and  the  cbarter  of 
defendant  autliorised  the  InduaitHi  of  "adopt- 
ed chUdroi  *  *  *  or  other  relatives" 
among  the  classes  eBlgUde  to  designation  as 
beaefldattes  In  death  benefit  certificates. 
The  statutes  of  tlite  state  provide  tliat: 

"FaymentR  of  death  benefits  shall  be  to  the 
familiea,  heirs,  blood  relatives,  affianced  husband 
or  affianced  wife  of,  or  to  persons  dependent  up- 
on the  member."    Section  7109,  B.  S.  1909. 

Plaintiff  invokes  the  rule  we  recognized  in 
Dennis  v.  Modem  Brotherhood,  110  Mo.  Appi 
210,  95  S.  W.  067,  that  a  foreign  assodatloa 
would  not  be  accorded  the  benefits  of  the 
laws  of  this  state  relating  to  fraternal  ben- 
efidary sodeties  where  there  was  a  substan- 
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tlal  dUTeranoe  between  tbe  dasses  of  bene- 
fldaries  snch  association  was  authorised  by 
Its  cbarter  to  recognize  as  eligible,  and  the 
classes  mentioned  In  our  own  statntes.  But 
tbat  role  will  not  aid  plaintiff.  A  fraternal 
8oclet7  Incorporated  In  this  state  may  des- 
ignate an  adoi)ted  child  of  the  member  as 
the  beneficiary  In  a  death  benefit  certificate, 
since  snch  child,  being  an  heir  of  the  mem- 
ber (article  1,  a  20,  R.  a  190&),  belongs  to  a 
class  spedfically  moitloned  In  the  statute. 
And  we  find  the  class  "other  relatlTes"  ap- 
peals by  Its  context  to  refer  to  blood  rela- 
tires,  and  therefore  Is  Identical  with  a  class 
mentioned  in  oar  statnta  We  hold  the  proof 
of  defendant  sa£Qclent  to  warrant  ns  in  treat- 
ing tbe  contract  and  the  rights  of  the  i>ar- 
ties  thereunder  as  being  governed  by  the 
laws  and  rules  relating  to  fraternal  bene- 
ficiary Insurance. 

[2,  3]  The  principal  defense  Is  that  tlie  cei- 
tlflcate  is  TOld  because  its  execution  by  de- 
fendant was  ultra  vires  the  power  conferred 
apon  defendant  by  Its  charter  from  tbe  state 
of  Nebraska.  The  laws  of  that  state  forbid 
tbe  issuance  of  a  death  benefit  certificate  to 
any  i>eraon  over  56  years  of  age,  and  defend- 
aot's  charter  fixed  the  maximum  age  at  62 
years.  In  his  application  dated  April  18, 
1900,  Tnlte  declared  he  was  "50  years  of 
age  at  my  nearest  birthday"  and  "was  born 
on  the  29th  day  of  September,  1850,  in  Ire- 
land." 

An  investigation  made  after  his  death  con- 
vinced defendant  that  he  had  Intentionally 
misrepresented  his  age,  which,  at  the  time 
of  his  application,  was  60  or  61  years,  In- 
stead of  60;  but,  as  stated,  the  defense  is 
that  the  certificate  Is  ultra  vires  and  void, 
and  not  that  it  was  merely  voidable  on  the 
ground  of  false  and  fraudulent  representa- 
tions respecting  the  age  of  the  insured.  As 
to  such  defense,  there  could  be  no  waiver  or 
estoppel,  since  defendant's  oflScers,  even  If 
they  had  afterward  been  Informed  of  the  fal- 
sity of  the  representation,  could  not  have 
bound  the  society  by  waiver  or  estoppel  to  a 
contract  which  its  charter  from  the  state 
would  not  authorise.  Edmonds  v.  Modem 
Woodmen,  125  Mo.  App.  214,  102  S.  W.  601; 
Steele  v.  Fraternal  Tribunes,  215  Hi.  190,  74 
N.  B.  121,  108  Am.  St  Rep.  160;  State  v. 
Bankers'  Union,  71  Neb.  622,  9&  N.  W.  531 ; 
Gray  r.  Benefit  Ass'n,  111  Ind.  loc.  dt.  534, 
11  N.  B.  477. 

If  Tnite  was  older  than  62  years  at  the 
time  be  applied  for  the  certificate  and  mem- 
bership, plaintiff  has  no  cause  of  action  on 
the  certificate  which  would  be  void,  and  the 
only  remedy  she  conld  enforce  against  de- 
fendant would  be  to  recover  back  the  money 
Tnite  had  paid  defendant  for  Insurance. 

The  answer  alleged  the  total  amount  so 
paid  was  $270.80,  wbidi,  with  interest,  de- 
fbtdant  offered  to  refund  and  has  paid  Into 
court  At  the  trial  the  parties  Introduced 
eridenoe  on  the  issue  of  Tulte's  age  when  he 
made  tbe  appUctc^^n,  and  the  ipxj  were  in- 


structed, in  substance,  that  plaintiff  would 
be  entitled  to  recover  tf  he  "was  under  the 
age  of  62  at  the  time  he  made  application 
and  became  a  member  Of  the  defendant  as- 
sociation," and  could  not  recover  if  his  age 
was  over  52  at  that  dme.  The  Jury  decided 
this  Issue  in  favor  of  {fiaintlff,  but  the  court, 
on  hearing  the  motion  for  a  new  trial,  set 
the  verdict  aside  for  the  reason,  stated  in 
the  order:- 

"Tliat  the  court  erred  in  admitting  In  evidence, 
over  the  objection  of  the  defendant,  self-serving 
dedarationg  of  Michael  Tnite,  tbe  insured.  In  the 
contract  sued  on." 

Plaintiff  appealed  from  the  order  and  Judg- 
ment granting  a  new  trlaL 

Defendant  tntroduced  In  evidence  the  laws 
of  Nebraska  and  its  own  charter  and  In- 
laws, whidi  show  that  defendant  was  not  au- 
ttiorlzed  to  issue  a  death  benefit  certificate 
to  any  parson  over  Si  years  of  age,  and  al- 
so Introdnced  both  documentary  and  oral 
evidence  which  tended  to  show  that  Tnite 
was  over  60  years  old  when  he  made  the  ap- 
plication. The  muster  roll  of  Company  I, 
lO&th  New  Tork  Volunteers,  showed  his  en- 
listment as  a  pilvate  on  S^tember  9,  1862, 
and  that  he  was  28  years  old.  Plaintiff  ad- 
mitted that  a  witness  named  in  an  applica- 
tion for  a  continuance  would  Identify  a  rec- 
ord book  kept  at  a  parish  church  In  Ireland 
and  that  the  book  would  show  that  Tulte 
was  bom  September  29,  1836.  A  number  of 
Bwom  statements  made  by  Tulte  at  different 
times  to  secure  a  pension,  and  an  increase 
thereof,  refer  to  the  date  of  his  birth  as  Sep- 
tember 29,  1836. 

There  was  more  evidence  of  the  same  kind 
Introduced  by  defendant,  and,  on  the  other 
hand,  there  is  evidence  offered  by  plaintiff 
toidlng  to  prove  that  Tnite's  age  was  not 
misstated  in  the  application.  Plaintiff  and 
two  other  witnesses  were  permitted,  over  the 
objection  of  defendant,  to  testify  that  Tulte 
had  told  them  that  he  was  only  14  or  16 
years  old  when  he  enlisted  in  1862,  and  had 
made  oral  declarations  about  his  age  which, 
if  true,  would  corroborate  his  representation 
in  the  application;  and,  farther,  plaintiff 
was  allowed  to  show  by  several  prominent 
citizens  of  Kansas  City  who  had  known 
Tulte  that  Judging  from  his  appearance  his 
age  was  not  over  60  years  at  the  time  of 
application. 

[4-7]  The  evidence  introduced  by  defend- 
ant of  declarations  respecting  his  age  made 
by  Tulte  which  were  against  his  Interest 
were  properly  admitted,  since  the  interest  his 
benefidary  had  in  the  contract  before  his 
death  was  only  expectant  and  was  not  a 
vested  interest  Where  the  contract  Is  one  of 
ordinary  life  insurance,  the  beneficiary  ac- 
quires a  vested  Interest  therein  from  the  date 
of  the  contract  and  declarations  of  the  In- 
sured Impairing  the  validity  of  the  Insurance 
are  not  admissible  In  an  action  by  the  bene- 
fidary to  recover  the  insurance.  Callies  v. 
Modern  Woodmen,  88  Mo.  App.  l^,q{Lt^,$^ 
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72  S.  W.  713;  Held  ▼.  Ins.  Co.,  88  Mo.  426. 
But  erldeace  of  audi  declarations  is  admissi- 
ble in  an  action  on  a  fraternal  beneficiary 
certificate  because  of  the  lack  of  any  vested 
Interest  in  the  beneficiary  before  the  death 
of  the  insured.  Callles  r.  Modem  Woodmen, 
supra;  Masonic  Ass'n  y.  Bnncb,  109  Mo. 
560,  18  S.  W.  25;  Wells  T.  Mutual  Benefit 
Ass'n,  126  Mo.  630,  29  S.  W.  607;  Supreme 
Knights  T.  O'ConneO,  107  Ga.  97,  32  S.  E. 
946;  Van  Frank  v.  Benefit  Ass'n,  158  lU. 
560,  41  N.  B.  1005;  Miblack  on  Benefit  Soc. 
{§  212-235. 

[8, 1]  Evidence  of  declarations  made  by  tba 
Insured  In  his  o^m  interest  were  self-serving 
and  inadmissible,  unless  plaintiff  is  right 
in  her  contention  that  they  related  to  a  ques- 
tion of  pedigree  Involved  in  this  action.  An 
important  exception  to  the  general  hearsay 
rule  is  that  beaxsay  testimony  is  competent 
in  cases  of  pedigree,  and  "the  term  'pedigree' 
embraces  not  only  descent  and  relationship, 
but  also  the  facts  of  birth,  marriage,  and 
death,  and  the  times  when  these  events  hap- 
pened." Topper  V.  Perry,  197  Ma  loc.  dt 
542,  95  S.  W.  206,  114  Am.  Bt  B^.  777,  and 
authorities  cited.  But  a  question  of  age  Is 
not  necessarily  one  of  pedigree,  and  "such 
declarations  are  deemed  to  be  relevant  only 
in  cases  in  which  the  pedigree  to  which  they 
relate  is  in  issue,  and  not  in  cases  In  which 
it  Is  only  relevant  to  the  issue."  Bowea  v. 
Accident  Co.,  6S  App.  Div.  844,  74  N.  Y.  Supp. 
loc.  cit  102;  Eisenlord  r.  Clum,  126  N.  X. 
652,  27  N.  E.  1024,  12  L.  B.  A.  836;  Insur- 
ance Co.  V.  Scbweock,  94  U.  a  693,  24  L.  Ed. 
294;  Haynes  v.  Guthrie,  13  Q.  B.  Div.  818; 
State  V.  Marshall,  137  Mo.  463,  86  S.  W.  619, 
39  S.  W.  63. 

As  is  pertinently  observed  In  Eisenlord  v. 
Clum,  supra: 

"As  to  what  is  a  case  of  pedigree,  an  ezant- 
ination  of  the  question  shows  ttmt  a  case  is  not 
necessarily  one  of  that  kind,  because  it  may  in- 
volve questiong  of  birth,  parentage,  age,  or  re- 
lationship. Where  these  questions  are  merely 
incidental  and  the  judgment  will  simply  estab- 
lish a  debt,  or  a  person's  liability  on  a  contract, 
or  his  proper  setdement  as  a  pauper  and  things 
of  that  nature,  the  case  is  not  one  of  pedigree, 
although  questions  of  marriage,  legitimacy, 
death,  or  birth  are  incidentally  inquired  ot. 
Whittnck  v.  Waters,  4  C.  4  P.  375." 

In  the  present  case,  the  question  of  pedi- 
gree was  Impertiuent  to  any  issue,  since  the 
action  is  merely  one  for  the  collection  of  a 
death  benefit.  Proof  of  age  was  not  offered 
for  any  purpose  connected  with  a  subject 
of  pedigree,  and  evidence  of  self-serving  dec- 
larations made  by  Tuite  respecting  his  age 
when  he  enlisted  were  the  purest  hearsay 
and  should  have  been  exduded  under  the 
general  hearsay  rule. 

[10]  The  opinions  expressed  by  witnesses 
for  plaintiff  respecting  the  age  of  Tulte 
wbldi  were  based  entirely  on  his  appearance 


should  not  have  been  admitted  orer  the  ob- 
jection of  defendant,  since  they  ware  not  ac- 
companied by  an  evidentiary  description  of 
the  appearance  from  which  the  opinion  was 
formed.  The  pertinent  rule  aimouuoed  by 
our  Supreme  Court  ig  Qiat: 

"Where  tlie  age  of  a  party  is  in  issue,  tfa« 
court  may  admit  an  expression  of  opinion  by  a, 
witness  as  to  that  age,  baE^  on  the  appearance 
of  the  party  at  the  time,  accompanied  with  a 
description  of  the  appoaranoe  from  which  soch 
opinion  was  fonned."  E}lsner  v.  Supreme  Lodse, 
98  Mo.  loc.  dt  646,  11  S.  W.  992. 

As  is  well  said  in  Hartshorn  y.  Met.  Life 
Ins.  Co.,  65  App.  Div.  474,  67  N.  7.  Supp.  14: 

"To  entitle  such  evidenoe  to  any  weight,  ttie 
facts  and  circumstances  uikon  wUcb  the  opinion 

is  based  should  be  given,  and  the  witness  should 
first  describe,  as  far  as  practicable,  tlie  appear- 
ance of  the  individual  whose  age  is  in  question." 

See,  also.  Life  Ass'n  v.  Teewalt,  79  Va. 
421 ;  State  v.  Grubb,  65  Kan.  loc.  dt.  679,  41 
Pac.  951. 

The  reason  of  the  rale  is  obvious.  Some 
people  naturally  grow  old  In  appearance 
faster  tbaa  others.  Conditions  of  health, 
modes  of  living,  dress,  associations,  care,  or 
freedom  from  care,  are  important  factors 
wlilch  hasten  or  retard  the  appearance  of 
Time's  ravages.  That  spedes  of  vanity 
which  prompts  a  person,  after  reaching  mid- 
dle age,  to  seem  younger  than  he  is,  is  com- 
mon and  leads  to  deceptive  practices  and 
devices  which  sometimes  are  successful.  The 
average  person  Is  not  an  accurate  Judge  of 
ages  from  appearances,  especially  of  those  of 
persons  not  in  his  own  period  of  Ufe.  To  the 
eye  of  16,  or  of  30,  for  that  matter,  there  is 
little.  If  any,  noticeable  difCerence  between 
60  and  60.  Opinions  of  age  deduced  from  ap- 
pearances are  the  least  reliable  of  all  opinion 
evidence,  and,  as  is  said  in  the  Hartshorn 
case,  are  worthless  as  evidence  if  unaccom- 
panied by  the  descriptive  facta  and  drcum- 
stances  from  which  the  opinion  is  drawn. 

The  court  did  not  err  in  granting  a  new 
trial  on  the  reason  assigned  in  the  order. 

[11 J  The  point  urged  by  plaintiff  that  the 
tender  by  defendant  of  the  money  paid  Into 
the  order  by  Tuite  was  insufflclent  in  amount, 
if  weU  taken,  could  not  create  a  liability  on 
the  certificate  by  waiver  ox  estoppel,  since 
the  defense  of  ultra  vires,  as  we  have  said, 
cannot  be  waived.  If  defuidant  bad  no  pow- 
er to  enter  into  the  contract,  it  has  no  pow- 
er to  bind  itself  to  become  liable  under  such 
void  contract  Defendant  is  liable,  if  Its  de- 
fense Is  well  grounded,  as  for  mon^  had 
and  received,  and  must  restore  all  that  it  has 
received  from  Tuite  with  interest,  but  is  not 
bound  in  this  action  on  the  certificate  to 
mali»  a  sufildent,  or  indeed  any,  tender  on 
pain  of  waiving  its  right  to  defend  on  the 
ground  of  ultra  vires. 

The  Judgment  is  affirmed.    AU  concur. 


Digitized  by 


Google 


Uo.) 


B.  U  BORKB  MUSIC  CO.  ▼.  MLLLEB 


Ul 


DONOHO  T.  MISSOURI  PAG  BY.  CO. 

(No.  1053T.) 

(Kaasaa  City  Court  of  Appeals.    MiftfoorL 

Jwe  12.  1916.) 

1.  Consis  ^=>9fJ0i  —  Dkoibiows  or  UsmtD 
States  Coubtb— Intebstatb  Couuxbce. 

The  law  as  expounded  by  the  Supreme  Court 
of  the  United  Statee  governs  tte  construction 
of  contracts  for  shipment  In  interstate  commerce 
tod  sapersedes  tha  docttinea  expounded  by  state 
euurts. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent. 
Dig.  I  329:    Dec  Dig.  ©=397(1).] 

2.  Cabbikbs  «=9l59(l,  3)— CoNTaAcra  roB  Cab- 
■lAOB  or  Goods— 9nFin:.ATioi(8. 

The  provisiim  of  a  contract  ot  ahipment  in 
interstate  conuneree  between  carrier  and  sUppcc 
teqairinc  written  notice  of  loas  or  damage  is  val- 
id and  cannot  be  waived. 

rSd.    Note. — For   other   eases,    see   Carriers, 
Cent  Dig.  U  6e8-«71.  TOO,  7U,  714;  Dec.  Dig. 
<S=»lS9a.  3).] 
t.  Casbiebs  «sal60— 0>ntbacts  fob  Cabbxaox 

ov  Goods — STiPUi.ATiOTf8. 
A  contract  between  shipper  and  cairier  lim- 
iting the  time  in  which  actions  may  be  brought 
for  loss  or  damage  to  an  interstate  shipment  is 
valid  and  reasonable. 

[Ed.  Note.— For  other  eases,  see  '  Carriers, 
Cent  Dig.  ft  231,  678;  Dec.  Dig.  «=9l60.] 

4.  Cakbiebs  ©=9158(1)  —  Contbacts  sob  Cab- 

XIAOE  OF  OOODft— ^xiPTn.AnoKs. 
A  contract  provisiOD  limiting  the  amount  of 
recovery  In  case  of  loss  or  damage  to  an  iatw- 
state  commerce  shipment  is  valid. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  OBB,  706;  Dee.  Dig.  «s»158(l).] 

Appeal  from  Circuit  Court,  Jadqun  Coun- 
ty; J.  E.  Goodrich,  Judge. 

AcUoD  by  Lester  Don  oho  against  the  Mis- 
souri Pacific  BaUway  Company.  Judgment 
for  plHintlff,  and  defendaj^it  appeals.  Be- 
versed. 

Transferred  by  Supreme  Court  (184  8.  W. 
1149). 

WliUe,  Hachney  A  hfooM,  of  KanMB  CUy, 
for  appellanL  D.  C.  Finloy  utd  Ben  T.  Hai>- 
din,  both  of  Kati—  Cltj,  for  lespondeot     i 

ELUSON,  P.  X  PlatntUX  shipped  a  horse 
from  Independenoe,  Mo.,  to  Denver,  Colo. 
The  contract  of  sUpment '  required  wxitten 
notice  of  any  loas  or  Injury  te  be  g^van  .to 
the  deftodant  It  alao  provided  that  the  re- 
covery for  any  in>iiry  to  the  horse  should  be 
limited  to  $1(X>  and  that  any  suit  should  be 
brought  within  six  months  ot  Injury.  The 
trial  court  practically  Ignored  these  provl- 
slooa.  No  notice  was  given  as  stipulated, 
and  this  suit  was  not  brought  for  more  than 
one  year  after  the  injury.  Brldence  was  ad- 
mitted to  show  the  horse  was  a  yaluable 
racer  and  that  the  damage  d(Mie  to  him  was 
from  9000  to  $1,600.  The  verdict  and  Judg- 
ment were  for  $900. 

II]  The  shipment  being  Interstate,  the  law 
CDvemlng  It,  and  the  cotntract  under  wlilch  it 
was  made.  Is  exclorively  as  expounded  by 
the  Supreme  Court  of  the  United  States,  and 
tbe  law  as  heretofore  expounded  by  the  Su- 


preme and  appellate  courts  ot  Vtefftate  is 
now  suiierseded  In  cases  arising  on  such  ship- 
ments. Donovan  v.  W^Us  Fargo  Co.,  266  Mo. 
291.  177  8.  W.  639. 

[2]  Under  the  dedslonD  of  the  Supreme 
Ck>urt  of  the  United  States,  tite  contractual 
PBOvisiooi  as  to  notice  is  valid*  and  it  cannot 
be  waived.  Banalca  v.  BaUroad,  186  S.  W.  7, 
and  Konper  MlUlng  Oa  r... BaUroad,  186  S. 
W.  8  (decided  by  us  at  this  term).  In 
these  cases  we  have  dted  rulings  of  tlio  Su- 
preme Court  of  the  United  States  as  late  as 
May  8, 19l6w  Georgia,  Flor.  &  Ala.  BaUroad 
V.  BUab  MUUng  Ca.  241  U.  S.  190,  36  Sup. 
C!L  Ml,  60  U  Bd.  — 

m  So,  too,  a  contract  limiting  the  time 
in  wUl<^  actions  may  be  brou|})it  for  loss  of 
dilpments,  or  Injury  thereto,'  Is  legal  and  rea- 
sonabla  Mo.,  Kan.  &  Tex.  By.  v.  Barriman, 
227  U.  S.  667,  33  Sup.  Ct  397,  67  L.  Ed.  690. 

[*]  So  the  right  to  Unit  the  amount  of  re- 
covery hi  case  of  loss  by  stipulation  In  the 
contract  of  ahipment  is  upheld.  Adams  Ex- 
press Co.  V.  Oroolnger,  ^26  U.  8.  491,  83  Snp. 
Gt  148,  67  li.  Bd.  314,  44  Ix  B.  A.  (N.  S.)  267, 
and  C,  B.  ft  Q.  By.  r.  MUler,  226  U.  S.  613,  83 
Sup.  Ct.  165,  «7  U  m.  828. 

It  Mlows  Chat  Hm  iadgment  taust.be  re- 
versed.   All  concur. 


B.  L.  BUBKB  MUSIC  CO.  v.  MUXB^. 

(No.  1782.) 

(Springflald  Court  of  Appeals.     MissoutL 

Jane  17,  191&} 

1;  EvtoKfOi    «=»441(9)— Pabojc  EvJdbwob— 

BUIiB  —   A  pMyfiaiTiTj.TTV  -yn  YaBZ  WbITXEN 
lNIH'BIJME?iT.  ,      ^       "  ,_ 

Where  a  contract  for  the  sale  of  a  player 
piano  on  installments  provMed  for  payment  in 
mon^,  pand  evidence  Is  infldmlssible  to  shov^ 
that  It  was  agreed  tlkat  payment  should  be  made 
in  services  and  other  Tvays ;  such  provision  be- 
ing part  of  the  contract  not  susceptible  of  va- 
riation by  parol  evidence. 

[Ed.   Note.— For   other   casea,    see  Evidence, 
Cent  Dig.  U  1787, 1793:  Dec.  Dig.  <S=>141(a).| 

2L  APPBAX  and  EBBOB  <=»10ai(^— HaBMTiBBS 

Sbbos— DmpoxiON  or  Ybbpioz. 
Where  the  direction  of  a  verdict  for  plain- 
tifl  in  replevin  for  a  player  piano  was  proper, 
defendant  cannot  object  that  the  Jtnry  were  not 
required  to  find  that  his  possession  was  unlaw* 
ful,  etc.;  the  verdict  in  effect  being  a  finding 
that  plaintiff  was  entitled  to  possession. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bfror,    Cent    Dig.    i    4211;     Dec.    IHg. 


1061(4).] 

Appeal  from  CUrcuit  Orart,  Jasper  (boun- 
ty;   D.  E.  Blair,  Judge. 

Action  by  tlie  B.  L.  Bwke  Music  Company 
against  Harry  C.  MUler.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Owen  &  Davis,  of  Joplln,  for  appellant. 
E.  S.  MUler,  of  JopUn,  for  respondent 

STUBGIS,  J.  Suit  in  replevin  for  a  play- 
er piano.  The  piano  in  question  was  sold 
by  plaintiff  to  defendant,  and  the  purchase 
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price,  to  be  paid  In  installments,  was  se- 
cured by  a  cbattel  mortgage  thereon.  This 
mortgage  contains  the  nsual  proTislons  that 
in  case  of  defonlt  In  any  ot  the  secured  pay- 
ments the  plaintiff,  mortgagee,  could  fore- 
close  the  mortgage  by  taking  the  piano  and 
selling  the  same  for  the  purpose  and  on  the 
terms  specified.  It  is  not  questioned  but  that 
the  defendant  had  made  default  in  these  pay- 
ments, was  in  possession  of  the  piano,  and 
refused  to  allow  plaintiff  to  take  same  for 
the  purpose  of  foreclosure.  The  amount  se- 
cured by  the  mortgage  is  $810,  of  which  the 
defendant  had  paid  f 287.86,  and  there  w.as 
due  and  unpaid  when  the  suit  was  instituted 
$172.16. 

At  the  trial  the  defendant  testified  that 
he  was  engaged  in  the  automobile  repair  and 
storage  business  at  Joplln  when  he  pur- 
chased this  piano,  and  then  offered  to  tes- 
tify and  to  prove  by  other  witnesses  that 
at  the  time  of  the  purchase,  and  as  a  part 
of  the  agreement  of  purchase,  it  was  verbal- 
IV  agreed  that  the  plaintiff  would  furnish 
defendant  sufficient  work  upon  its  automo- 
biles and  auto  tmdks  and  storage  for  auto- 
mobiles and  trucks  to  pay  for  said  piano 
without  obligation  or  expenditure  of  any 
cash  or  money  payment  thereon  whatsoever, 
and  to  furnish  said  labor,  employment,  and 
storage  in  sufficient  quantity  to  meet  the 
monthly  payments  and  installments  of  the 
note  and  mortgage  read  in  evidence,  that 
plaintiff  ceased  to  furnish  defendant  with 
work  and  employment  as  aforesaid,  and  fill- 
ed to  furnish  storage  of  said  cars  and  trucks 
long  before  the  Institution  of  tUs  suit,  and 
that  defendant  has  been  and  is  now  ready, 
willing,  and  able  to  carry  out  and  perform 
his  part  of  said  oral  agreement.  The  court 
refused  to  admit  this  evidence  on  the  objec- 
tion that  such  testimony  wonld  'contradict, 
vary,  and  enlarge  the  terms  of  the  written 
contract  contained  In  the  note  and  mortgage. 
No  other  defense  was  offered,  and,  as  the 
facts  vrarranting  a  finding  for  plaintlfl  were 
admitted,  and  no  Isstie  was  left  for  the  Jury 
to  decide,  the  court  directed  a  verdict  for 
plaintUI.  The  court's  ruling  on  this  evidence 
Is  therefore  the  only  question  before  this 
court 

[1]  The  note  and  mortgage  constitute  a 
single  written  instrument,   and,   so  far  as 
necessary  to  be  noted  her^,  reads  as  fol- 
lows  * 
"$810.00.  July  21,  1913. 

"We  are  not  responslWe  for  any  written  or 
verbal  contract  or  promise  other  than  written 
or  printed  on  the  face  of  this  agreement.  For 
value  received,  the  undersigned,  .residing  in 
JopUn,  1806  Kentucky,  county  of  Jasper,  and 
state  of  liDssouri,  promise  to  pay  to  the  order 
of  Bnrke  Music  Company  eight  hundred  doUarg 
at  their  office,  as  follows:  Thirty-five  dollars 
in  trade,  and  $20  September  1,  1013,  and  $20 
the  1st  of  each  succeeding  month  till  fully  paid, 
with  interest  on  each  payment  at  the  rate  of 
6  per  cent,  per  annum  from  the  date  hereof  un- 
til fully  paid  with  exchange  and  a  reasoAable 
attorney's  fee  if  this  note  is  placed  in  the  hands 
6f  ah  attorney  for  collection.  To  secure  the 
paymedt  of  the  Sum  of  money  In  the  foregding 


note,  contracted  to  be  paid,  together  with  inter- 
est, exchange,  and  attomey^s  fees,  as  herein  pro- 
vided, L  the  undersiimd,  hereby  mortgage  to 
the  said  Burke  Music  Company  one  Packard 
player  piano,"  etc 

We  hold  that  the  trial  court  was  correct 
In  its  ruling,  and  that  the  evidence  offered 
would,  If  admitted,  be  violative  of  the  rule 
that  a  written  agreement  between  parties 
cannot  be  contradicted,  enlarged,  or  varied 
by  parol  evidence,  since  all  prior  and  con- 
temporaneous verbal  agreements  are  merged 
in  the  written  agreement.  The  general  rule 
is  well  stated  in  Dexter  v.  MacDonald,  196 
Mo.  373,  391,  86  S.  W.  859.  364,  thus: 

"It  is  fundamental  that,  when  an  undertak- 
ing by  parties  is  reduced  to  wilting.  In  the  ab- 
sence of  fraud,  accident,  or  mistake,  it  is  con- 
clusively presumed  that  the  whole  engagement 
and  manner  and  extent  of  th^r  undertaking 
were  reduced  to  writing.  This  was  »o  ruled 
by  this  court  in  Plumb  v.  Cooper,  121  Ma  668 
[26  S.  W.  678]." 

There  are  some  well-recognized  exceptions 
to  this  rule,  and  it  is  often  a  nice  and  difli- 
cult  question  to  determine  when  parol  evi- 
dence is  admissible  when  the  parties  have 
reduced  the  agreement  to  writing.  One  of 
the  exertions  is,  and  on  this  defendant  re- 
lies, that  the  general  rule  is  not  violated 
by  allowing  parol  evidence  to  be  given  of  a 
distinct  contemporaneous  agreement  not  re- 
duced to  writing  when  same  Is  not  in  con- 
flict with  the  provisions  of  the  written  agree- 
ment Jones  on  Evidence,  S  495;  Boe  v. 
Bank  of  VersaiUes,  167  Mo.  406,  67  S.  W. 
303.  It  is  also  said  that  the  exception  to 
the  general  rule  which  admits  evidence  of 
a  distinct  collateral  agreement  is  especially 
applicable  when  such  collateral  agreement 
relates  to  the  consideration  of  the  contract 
or  the  inducement  for  entering  into  It  17 
Cyc.  717. 

Whatever  may  be  the  rule  elsewhere,  it 
is  the  law  of  this  state  that  where  matters 
pertaining  to  tbe  conslderatlan  of  a  contract 
are  contractual,  then  such  matters,  are  no 
more  subject  to  be  contradicted  or  varied  by 
parol  evidence  than  any  other 'material  part 
of  the  contract.  The  question  of  the  admis- 
sibility of  parol  erldenoe  in  such  cases  can 
generally  be  settled  br  determining  whether 
the  part  or  terms  of  the  contract  relating 
to  the  consideration  are  ooDttactnal  In-  their 
nature  or  Inserted  merely  by  way  of  recital 
of  past  or  existing  facts.  Thus  la  Jackson 
V.  Railroad,  tH  Mo.  App.  687,  6M,  the  court 
said: 

"So  that  it  must  follow  that,  if  parties  express 
their  contracts  as  to  the  consideration  in  terms 
which  show  that  it  is  a  contract,  then,  if  com- 
plete upon  its  face,  it  can  no  more  be  altered  or 
varied  than  any  other  contract  Whenever  the 
statement  of  the  consideration  leaves  tiie  field 
of  mere  recital  and  enters  into  that  ot  contract, 
as  shown  by  the  intention  of  the  parties  to  h^ 
gathered  from  the  instrument  it  Is  no  longer 
open  to  contradiction.'* 

In  Pile  V.  Bright  166  Mo.  App.  801,  1ST 
S.  W.  1017,  the  law  is  stated  thus : 

"There  has  beeti  some  variation  between  the 
early  and  later  casp«  in  this  state  upon 
question    of  explaining,   trr  ebntradietBig 
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pirol.  an  ezpnued  consideration  of  a  written 
contract,  but  the  law  is  now  well  settled  tbat, 
^en  the  redtal  of  a  consideration  in  a  written 
(ontiaet  cu  be  fairly  regarded  as  a  mere  re- 
cital, or  a  atatemant  of  the  ree^pt  of  money, 
then  sach  recital  may  be  explained  by  parol, 
and  the  actual  consideration  for  the  contract 
shown,  even  thongh  to  do  so  may  apparently 
omtradiet  the  recital  in  the  contract.  In  this 
dass  of  caaea  the  recital  as  to  the  conaideration 
is  regarded  in  the  some  Ugbt  aa  a  receipt  for 
money  and  may  be  explained,  or  even  contra- 
dicted by  parol ;  bnt,  if  the  statement  in  a 
written  contract  in  relation  to  the  consideration 
shova  upon  its  foce  that  the  aspresaed  consid- 
eration la  a  part  of  the  terms  of  the  contract 
itself,  then  that  part  of  the  writing  stands  as 
any  other  part,  and  it  cannot  be  contradicted, 
added  to,  nor  aubtracted  from  by  paroL" 

This  coart  considered  this  same  gnestion  In 
Stringer  r.  Manufacturing  Co.,  177  Mo.  App. 
231, 182  S.  W.  64S,  and  there  held  that,  when 
a  mortgage  distinctly  contracts  when  and 
how  mncta  money  Is  to  be  paid  by  the  mort- 
gagor, tbls  matter  Is  contractual,  and  cannot 
te  contradicted  or  varied  by  parol  evidence 
of  a  contemporaneous  agreement.  In  ac- 
cordance irlth  this  same  principle  tbe  court, 
In  the  caBe  of  Trustees  v.  Hoffman,  95  Mo. 
App.  488,  69  S.  W.  474,  held  that  (syUabns) : 

"An  instrument  of  writing  promising  abso- 
lately  to  pay  a  certain  sum  of  money  cannot  be 
defeated  by  oral  eridence  to  the  effect  that  the 
amotmt  promised  was  to  be  paid  only  on  condi- 
tion that  an  endowment  fund  of  $50,000  was 
raised  before  a  certain  date." 

See,  also,  Davis  v.  Ganm,  63  Mo.- App.  430. 

Turning  to  tbe  agreement  in  question  here, 
we  find  that  the  very  gist  of  the  contract  is 
the  amount,  time,  and  terms  of  payment  for 
this  idano.  There  is  a  distinct  specification 
of  the  amount  to  be  paid  in  trade,  and  the 
balance  is  stipulated  to  be  paid  absolutely  In 
fixed  amounts  and  at  fixed  Intervals.  To  be 
allowed  to  prove  that  tbe  mortgagor  was  not, 
in  fact,  obligated  to  pay  any  amount  at  any 
time,  bnt  only  to  do  certain  work  for  plain- 
tiff, if  plaintiff  furnished  such  work  for 
him  to  do,  and  that  the  plaintiff  obligated 
itself  to  furnish  him  sufficient  labor  and 
employment  to  meet  the  stipulated  payments, 
la  to  prove  a  radically  different  contract 
than  that  made  in  the  writing.  That  these 
matters  are  contractual  and  are  not  to  be 
contradicted  and  varied  by  parol  evidence 
seems  too  plain  for  argument. 

[2]  It  Is  further  suggested  that  the  Jury 
should  have  been  required  to  find  that  the 
defendant  was  in  possession  of  this  property 
and  wrongfully  detained  the  same.  The  ver- 
dict which  the  jury  was  directed  to  find  is, 
la  substance,  that  the  Jury  find  the  Issues 
in  favor  of  the  plaintiff,  and  that  plaintiff 
was,  at  tbe  commencement  of  this  action, 
entitled  to  tbe  possession  of  the  player  piano. 
Barnes  ▼.  Flessner,  137  Mo.  App.  571,  119  S. 
W.  457.  and  Grant  v.  Stubblefield,  1($8  Mo. 
App.  566,  120  S.  W.  647,  are  dted.  The  de- 
fendant, however,  did  not  raise  any  such 
tene.  The  defendant  was  concededly  in  pos- 
session of  this  piano,  and  his  detention  there- 


of was  wrongful  as  a  matter  of  law  when  it 
was  shown  that  he  had  defaulted  In  tbe  pay- 
ments secured  by  mMtgage  and  refused  on 
plaintUTs  demand  to  surrender  the  piano 
for  the  purpose  of  foreclosing  the  mortgage. 
The  conrt  might  well  have  directed  tbe  Jury 
to  Include  these  findings  in  the  verdict,  bnt 
mere  errors  In  the  form  of  a  directed  ver-' 
diet  are  not  material. 

The  right  of  this  defendant  to  pay  off  the 
amount  due  under  this  mortgage  and  retain 
the  property  in  controversy  was  not  and  is 
not  controverted.  The  plaintiff  gave  bond 
and  took  the  property  Into  Its  possession. 
We  are  not  advised  as  to  what  further  steps, 
if  any,  have  been  taken  in  foreclosing  the 
mortgage.  The  possession  of  the  piano  is  by 
tbe  Judgment  in  question  awarded  to  the 
plalntifl  only  for  the  purpose  of  permitting 
it  to  foreclose  the  mortgage  in  accordance 
with  the  terms  thereof,  and  defendant's  right 
to  redeem  the  same  or  to  receive  the  sntplns, 
if  any,  after  a  sale  under  tbe  provisions  of 
tbe  mortgage,  la  not  questioned,  and  bis 
rights  in  thIiB  respect  are  not  before  to  for 
adjudication. 

The  judgment  being  for  tbe  right  party, 
tbe  case  will  be  affirmed. 

ROBERTSON,  P.  J.,  and  FARRINOTON, 
3.,  concur. 


JOHNSON  et  aL  T.  MAIBE  et  aL    (No.  1798.) 

(Springfield  Court  of  Appeals.    Missouri.    June 
17,  1916.) 

1.  MOBTOAOBS  «=9280(S)— Transteb  ov  Pbof- 

XBTT— AssuuPnoN  or  Ircuxbrakob. 
Where  plaintiffs,  who  held  a  note  secured 
by  a  deed  of  trust  on  land  which  was  after- 
wards conveyed  to  defendant,  were  not  misled 
because  the  deed  contained  a  fraudulent  cove- 
nant obligating  defendant  to  pay  off  the  deed 
of  trust,  such  oovenant  is  not,  being  without 
consideration,  binding  on  defendant,  though  he 
retained  the  deed  after  learning  of  its  fraudu- 
lent insertion  and  subsequently  conveyed  the 
land. 

[Ed.  Note.— For  other  caaea,  ace  Mortgages, 
Cent.  Die  H  742,  744:   Dec.  Dig.  «s»280(8).j 

2.  MoBTOAOES  «s>280(S)— Tbanbfkb  or  Psop- 
EKTT— AssmcFTioii  or  IiromiBBAirax  —  Rb- 

SOISSION. 

Where  defendant's  grantor  was  In  possession 
of  the  property  given  in  exchange  for  the  land 
and  was  then  contending  that  defendant  had  as- 
sumed the  covenant,  the  holder  of  the  incum- 
brance cannot  predicate  liabilitj;  on  the  ground 
that  defendant  should  have  rescinded. 

lEd.  Note.— For  other  cases,  see  Mortgages, 
Ck»t.  Dig.  IS  742,  744;   Dec.  Dig.  «=>280(3).] 

3.  APPKiX  AITD  EbSob  «=»1064(1)— Rbvibw— 
Habuixss  Ebbob., 

In  an  action  based  on  a  covenant  included 
in  a  deed  obligating  a  grantee  to' discharge  an 
incumbrance  where  the  deed  was  not  recorded 
and  waa  not  produced  at  trial,  an  instruction 
that,  if  the  covenant  was  inserted  after  delivery, 
the  grantee  was  not  liable,  is  harmless,  though 
erroneous,  where  the  grantee  did  not  see  the 
deed  for  some  time  after  delivery  to  a  codefend- 
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ant,  and  the  sole  question  wa«  whether  the  cove- 
nant was  supported  by  consideration. 

[Ed.  Note. — For  otlier  cases,  see  Attpeal  anil 
Error,  Cent  Dig.  {  4219;  Dec  J)ig.  «= 
1064(1);    Trial,  Cent  Dig.  {{  475,  525.] 

Appeal  from  Clrcnlt  Court,  Kielpa  Coun- 
ty;  L.  B.  Wtoodside,  Jndge. 

Action  by  W.  D.  P.  Jphnson  and  anotber 
against  Albert  A.  Maler  and  another.  From 
a  Judgment  for  the  flrst-named  defendant, 
plaintiffs  appeaL    Affirmed. 

Watson  &  Ldvlngston,  of  Rolla,  lor  appel- 
lants. Lorts  &  Breuer,  of  Bolla,  for  respond- 
ents. 

ROBERTSON,  P.  J.  Plaintiffs  sued  re- 
spondents to  recover  the  amount  due  on  n 
11,000  note  which  it  Is  alleged  they  assumed 
and  agreed  to  pay  as  part  of  the  considera- 
tion for  some  real  estate  conTe>-ed  to  tbem 
by  one  Wiggins.  The  note  was  secured  by  a 
second  deed  of  trust  on  the  land,  the  first 
deed  of  trust  securing  a  note  for  $1,500.  Aa 
the  result  of  a  Jury  trial,  a  Judgment  was 
obtained  In  favor  of  defendant  Uaier,  and 
plaintiffs  have  appealed.  Judgment  by  de- 
fault was  entered  against  defendant  Adums, 
hence  be  is  only  a  nominal  respondent,  snd, 
where  reference  is  made  herein  to  defeud- 
ant,  Maler  is  meant. 

The  deed  to  defendants  from  Wiggins  con- 
tained a  clause  to  the  effect  that  the  grantees 
assumed  and  agreed  to  pay  the  total  amount 
secured  by  both  deeds  of  trust  The  con- 
troversy was  over  whether  or  not  the  de- 
fendants assuming  these  debts  constituted  a 
part  of  the  consideration  tot  the  land  con- 
veyed to  them  by  Wiggins,  and  whether  the 
clause  was  placed  in  the  deed  with  the 
knowledge  and  consent  of  defendinit  Staler, 
or  whether,  if  It  was  not,  he  thereafter  learn- 
ed that  It  was  In  there,  and  so  accepted  the 
deed  and  recognized  this  provlsloa  as  to 
bind  him. 

Involved  in  this  case  Is  solely  the  question 
of  the  sufficiency  of  the  instructions,  as  tliore 
was  ample  testimony  tending  to  prove  thi? 
facts  therein  hypothetlcall^  submitted.  In 
behalf  of  plaintiffs,  the  instructions  told  the 
Jury  (1)  that,  even  if  the  clause  was  put  in 
the  deed  by  mlstalie,  the  defendants  were 
liable  If  they  retained  the  deed  and  conveyed 
the  land  after  learning  the  clause  was  tliere- 
In,  unless  inserted  fraudulently,  and  fraud 
was  defined  (2),  at  the  request  of  plaintiffs, 
to  mean: 

"That  there  was  caused  to  be  inserted  in  said 
deed  the  clause  wherein  grantees  issnmpd  nnci 
agreed  to  pay  the  note  in  questipc  wlir<n  tlie 
same  was  not  agreed  to  by  the  defGnilatits,  with 
intent  to  wrong  the  said  defendants  and  to 
cause  them  to  accept  the  said  deed  with  con(}l- 
tions  therein  to  which  there  had  been  no  agree- 
ment by  them." 

On  the  part  of  the  defendant,  instructions 
were  given  telling  the  Jury:  (1)  That  unles.s 
the  clause  was  In  tlie  deed  when  esetnted 
the  defendant  was  not  liable,  even  If  he 
bought  the  land  subject   to  '  tlut-  di.-eds   of 


trust;  (2)  that  If  the  clause  wo  tuMrKJtt 
the  deed  after  its  delivery  to  defendant  ititt 
out  his  CDUsent  he  was  not  bovnJ  tiuviy, 
(3)  that  even  If  the  clause  waslnserti^dkfoie 
the  deed  was  delivered,  yet  If  It  wai  irsat 
uleutly  inserted,  and  defendant  did  not  a^nt 
to  assume  and  pay  plalntifEs'  debt.  tbtKf 
diet  should  be  for  defendant;  aad  (4)  Uut 
if  there  was  not  an  agreement  betwwo  Wlj- 
gins  and  defendant  that  he  should  ib.5ii3a 
and  pay  tho  plaintiffs'  note  the 
should  be  for  defendant 

[1)  Plnlntiffd  first  complain  thut  tlielr 
structlon  1  was  improperly  modiOctl  ^j 
court  Inserting  the  clause  conceroljii 
alleged  fraud.  The  argument  la 
plaintiffs  is  that,  If  the  defendante  coik' 
the  land  after  they  discovered  the  cl;iu^ 
therein,  such  conduct  amounted  to  a,  rat 
tlon  thereof,  Irrespective  of  how  It  got  ihe». 
There  might  be  some  merit  in  this  (".miai-' 
tlon  if  tlie  plaintiffs  were  thereby  misW  ui 
their  injury;  but.  In  the  abseuce  "f  Hf 
such  question,  the  basis  of  defendant's  U^ 
bUlty  In  this  case  is  that  they  for  a  viii*| 
able  consldcrRtlon  assumed  and  ag[t«l  U 
pay  plaintiffs'  debt  Ealthel  v.  Smith,  S 
Mo.  25S,  and  Davis  7.  Dunn,  121  Mo.  Ajft 
290.  493.  97  3.  W.  22ft  When  it  is  shW 
that  there  was  fraud,  as  defined,  or  em 
mistake,  In  the  absence  of  some  facts  to  W 
vote  equitable  principles  in  behalf  of  pl*i* 
tiffs,  it  was  thereby  shown  that  ttip  ^^I 
fendants  neither  contracted  to  pay  i>o:  Tt- 
ceivetl  any  consideration  for  the  oll£?4 
agreement. 

[2]  It  appears  that  defendants  reconTeji< 
the  hind  after  they  learned  the  clause  must* 
the  deed,  but  then  Wiggins  was  in  tbe  pW 
session  of  property  defendant  traded  hhu  ll 
the  time  he  made  the  deed  to  hlni,  and,  ssK 
was  then  contending  that  defetidants  taJ 
assumed  the  debt,  he  would  have  redAti 
and  did  object  to  making  a  change  lo  UM 
deed.  T!ie  plaintiffs  are  In  no  positii)0  8 
Invoke  the  doctrine  of  rescission  which  Isip 
pllcaliie  tf)  one  seeking  relief  from  fraud  li 
mistake  in  equity.  As  this  case  stands,  tSf 
question  was  as  to  whether  or  not  ilie  dt 
fciKlaiits  aa  a  matter  of  fact  agreed  to  pi) 
this  debt.  The  Jury  on  lustructloua  txnt 
able  to  plaintiffs  found  they  did  not 

[J]  ft  is  said  defendant's  InstnictlMB, « 
and  3  should  not  have  been  given,  beeani 
there  was  no  testimony  on  which  to  W 
them.  We  apprehend  the  objection  Is  rttV, 
filmed  at  Instruction  2,  wherein  it  refew  • 
a  change  In  tJie  deed  after  delivery.  "HI 
deed  was  not  produced  at  tlie  trial,  It  l* 
not  been  recorded,  and  Maler  did  not  sw  I 
for  some  time  after  its  execution  and  dflh 
ery  to  his  codefondaiit,  Adams.  To  conced 
the  most  for  tills  objection,  U  may  proprrt 
be  said  that  there  Is  no  error  tliercln  Josrlf] 
luK  a  reversal. 

There  are  cited  a  number  of  cases  In  tx 
linir  lu' iihur.i  ilT  (anioi:-:  [Iil';!i  i'rvM"  ■ 
1^2  Mo.  Ajjj^^j^j^^m  6^\V,  ^^^ 


Mo.) 
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Conway,  148  Mo.  291,  49  ?.  W.  1028,  71  Am. 
St.  Rep.  602 ;  and  Nelson  ▼.  Br<i>trn,  140  Mo. 
5S0,  41  S.  W.  900,  62  Am.  St.  Rep.  7B0)  to 
sostaln  tbe  assertion  that  tbb  mere  accept- 
ance of  the  deed  with  the  clause  assnmlng 
and  agreeing  to  pay  tbe  note  Is  Sufficient  to 
bind  the  grantee;  Irat  in  those  dasM  there 
was  no  question  as  to  Vhb  consideration  or 
the  agreement,  the  very-  fotmdatlon  of  the 
liability,  and  the  expressions  therein  contain- 
ed mnst  be  considered  in  tbe  light  of  the  Is- 
snes  Involved  and  under  retleW. 
The  Judgment  is  affirmed. 

FARRINGTON  and   STUHaiS,   JJ.,   con- 
car. 


BUENS  V.  POIiAR  WAVE  lOB  ft  PUBL  CO. 
(No.  14365.) 

(St  Looi*  Oonrt  of  Appeals.    MltsonrL    June 
«,  1916.) 

L  WrrwEseaa    *=3l44(l)  —  Disquauticatiok 

— Statutk. 

Under  Rev.  St.  1900,  f  6364,  touching  dis- 
gaalificatioa  of  witnessea,  in  an  action  against 
a  corporation  for  injuries  caused  by  the  driver 
of  its  wagon,  who  died  before  suit,  plaintiff,  on 
proper  objection,  should  not  have  been  allowed 
to  testify  to  the  act*  of  the  driver  which  it  was 
claimed  caused  the  accident. 

[Ed.  Note.— For  other  cases,  lee  Witnesses, 
Cent  Dig.  {}  625,  626,  629,  632;  Dec.  Dig.  <g=» 
144(1).] 

2.  WlTTfZaSKS  «=>180  —   COMPEtBNCT  —   OB- 

Jicnons. 

In  an  action  against  a  corporation  for  inju- 
ries caused  by  the  driver  of  its  wagon,  det:eased 
before  suit,  general  objection  to  plaintiff's  com- 
petency as  a  witness  was  properly  overruled, 
tbongh  on  proper  objection  he  was  incompetent 
to  testify  to  the  acta  of  the  driver  which  caus- 
td  the  accident. 

[Kd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  726-730;  Dec.  Dig.  <S=>180.] 

3.  Trial  €=228(2)  —  Insteuction  —  Refeb- 

EKCE  TO  OTHEB  CRABQES. 

In  an  action  for  injuries  in  a  collision  be- 
tneen  wagons,  an.  instructioa  which  specifically 
referred  to  other  instructipns  in  tbe  case  for 
facts  necessary  to  a  recovery  wa.s  not  ierroneous 
as  directing  a  vcfrdict  and  not  covering  all  the 
facts. 

[Ed.  Note.— For  other  cases,  see  OMal,  OaU. 
Dig.  i  5U;   Dec.  Dig.  «=>228(2).] 

1  APPEAI,  AND  BttBOB  «9l064(2)— EUBXuise 
ElBOBh-lNSTBDOnON . 

In  an  action  for  injuries  received  in  coUi- 
rion  between  wagons,  where  the  fact  of  the  col- 
Unon  was  not  disputed  or  questioned,  the  defect 
in  an  instruction  th*t  it  assuaaed  the  eollisidn 
was  not  important. 

peal  and 

6.  Mdnicipai,  CospobatkWs  <B=»70e(4)-^oi.- 
usiOR  Bbtwkbn  WA0<yH8— AcnoiT  —  Bvt- 

DENCB— OBDIITANOH9. 

In  an  action  for  iajuries  received  in  a  ool- 
lifflon  between  plairitirs  and  defendant's  wag- 
ons, sections  2  and  5  of  Ordinance  25104,  which 
are  parts  of  sections  1827,  1880,  Rev.  Code  St 
Louis  1912,  requiring  a  teamster  to  drive,  at  the 
right  !dde  of  a  street,  were  admissible  in  evi- 
dence, not  being  incompetent,  irrelevant,  and 
immaterial,  nor  not  tending  to  prove  anything, 


tbe  facts  is  evidence  showing  a  violation  by  de- 
fendant's employ^. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1518;  Dec.  Dig.  <&=> 
700(4).] 

6.  Tblal  «=3l92  —  iRSTBOonon  —  AssuMiNa 

EUlSTENCX  OF  ObJ>INANCB. 

In  an  action  (or  injuries  in  collision  be- 
tween plaintiff's  and  defendant's  wagons,  where, 
objections  made  to  sectioua  of  an  ordinance  of 
the  cit^',  :when  offered,  in  no  uuuiner  challenged 
the  existence  of  the  particular  sections,  an  In- 
struction, not  setting  out  such  sections  or  re- 
quiring the  jury  to  find  they  were  in  force,  mere- 
ly stating  tnelr  effect,  was  proper. 

[Ed.  Note.— For  other  cakes,  see  Trial,  Cent. 
Dig.  55  432-434;   Dec.  Dig.  <S=»192.] 

7.  Mdnioipai.  Oobfobationb  «b>706(1)  — 
CoixisioN  Bbtwebn  Wagons — "Obdinabt 

CaRB"— "NBal.IGENCI." 

The  "ordinary  care"  which  the  driver  of  a 
wagon  must  use  to  turn  a  comer  as  near,  the 
right-hand  curb  as.  possible,  as  required- by  city 
ordinance,  is  such  care  as  a  reasonably  prudent 
man  would  have  used  under  the  circumstances, 
while  negligence  is  failure,  when  it  was  possi- 
ble by  the  exercise  of  ordinary  care,  to  turn 
nearer  the  righb-band  curb  than  the  center  of  the 
street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1515 ;  Dec.  Dig.  4=» 
708(1). 

For  other  definitiohM  see  Words  and  Phrases, 
First  and  Second  Series,  Negligence;  Ordinary 
Care.] 

8.  MuNiciFAi,  CoBPOKAXtoira  «=»705(4)— Col- 
lision Betwekn;  Waqons — Liability. 

Where  plaintiff's  wagon,  having  a  right  to 
be  standing  on  the  far  side  of  the  street,  and  no 
right  to  be  on  any  other  part,  was  struck  by 
defendant's  consequently  upon  defendant's  serv- 
ant's violation  of  sections  ot  a  city  ordinance  re- 
quiring wagons,  in  turning  corners,  to  keep  as 
near  as  possible  to  the  right-hand  curb,  defend- 
ant was  liable,  whether  its  driver  knew  that 
plaintiff's  wagon  was  standing  in  the  street  or 
not. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  1516,  1616;  Dec. 
Dig.  «=»706(4).]  ' 

9.  Trial  «=»252(l)—tNSTBUCTi0NB—ABSTKACT- 

RKBB. 

Jnstructiona  must  be  predicated  on  tbe  evi- 
dence. ,  ,  , 

[Ed.  Nota— For  otter  cases,  see  Trial,  Cent. 
Dig.  5§  596,  612;   Dec.  Dig.  <S±>252a).] 

10.  Municipal  Cobpoeations  i3=»706(8)  — 
Collision  BEtwEfeN  'waqons- Action— In- 
erniTJcrioif. 

In  an  aotlcii  l&t  injuries  in  a  collision  be^ 
twesn  plaintiff's  and  deijendant's  wagons^  where 
there  waa  evidence  that  defendant's  wagon  cajne 
along  and  strtick  plaintiff's  with  such  impact 
And  speed  that  IthTHted  ifagainst  a  lamp  post 
40  ttbt  norths  wdiere  tbe  collision  oocurred,  an 
instructi9n  was  ju<tified  that  if  tbe  jury  believ- 
ed that  after  defendant's  wagon  stru6k  plain- 
tiff's, defendant's  employ^  did  not  use  ordinary 
care  t6  etiip  or  check  def^dn&t's  wavon,  so  that 
plaintiff's  wiagqn  was  dragged  after  the  collision 
and  plaintiff  was  thrown  pv^(  of  the  wo^on,  de- 
fendant was.  liat>le,  etc.  !    ■ 

[Ed.  Note^— For  other  cbses,  see  Municipal 
Corpomtlons,  Cent.  Dig.  |  1618;  Dec.  Dig.  «=» 
706(8).] 

11.  DAUA6E8  €=!»208<8)  —  Evidence  ®=»570  — 
Expxbt  Testimony  —  Advibobt  Cuaractbb. 

In  an  action  for  injuries  received  in  colli- 
sion between  plaintiff's  and  defeudant's  wagons, 
though  the  sMr^rcon  Who  testified  refused  to  statu 
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In  ao  many  words  that  injoriea  to  plaintiFs  ab-. 
domen  weie  permanent,  where  it  was  in  evidence 
that  at  the  time  of  trial,  9  months  after  the  ac- 
cident, plaintiff  was  atill  Buffering  in  his  abdo- 
men, the  submission  to  the  jury  of  the  question 
whether  plaintiff's  injuries  were  permanent  was 
proper,  rince  the  opinions  of  witnesses  as  ex- 
perts are  merely  advisory  and  not  binding,  and 
the  jary  can  accord  them  such  weight  as  they 
believe  from  all  the  facts  and  circumstances  in 
evidence  tiiey  are  entitled  to  receive. 

[Ea.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §|  533,  534:  Dec.  Dig.  «=»20S(3); 
EJvidence,  Cent  Dig.  §  2305;  Dec  Dig.  <&=>570.] 

12.  Dakaoks   <3=s>132(1)— Pxbsonai.  Ivjvkx— 

EXCB68IVE  VEBDIOT. 

In  an  action  for  personal  injuries  in  colli- 
sion between  defendant's  and  plaintiffs  wagons, 
where  plaintiff,  a  teamster  owning  two  teams, 
received  serious  injuries,  among  othenu  to  his 
abdomen,  which  prevented  him  from  doing  very 
hard  work  with  safety,  and  he  was  still  suffer- 
ing from  them  at  the  time  of  trial,  9  mouths  aft- 
er the  aoddent,  verdict  for  97,600  was  not  ezcea- 
sive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S  372;  Dec.  Dig.  <8=9l32(l).] 

Appeal  from  St  Louis  Circuit  Court;  Bu- 
gene  McQuUlln,  Judge. 

"Not  to  be  officially  published." 

Action  by  Samuel  C.  Burns  against  the 
Polar  Wave  Ice  &  Fuel  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Judgment  affirmed. 

Jones,  Hocker,  Sulliyan  &  Angett  and  Vin- 
cent L.  Bolsanbln,  all  of  St.  Louis,  for  appel- 
lant Brownrigg  &  Mason,  of  St  Louis,  for 
resp<mdent 

RBTNOLDS,  P.  3.  This  is  an  action  by 
plaintiff,  respondent  here,  against  the  de- 
fendant to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  to  his  person  and 
property,  plaintiff  at  the  time  driving  a  team 
attached  to  a  wagon  in  which  he  was  seat- 
ed, by  being  run  into  by  a  wagon  of  de- 
fendant in  charge  of  one  of  Its  employes. 
It  being  charged  In  the  petition  that  the  act 
was  a  negligent  act  on  the  part  of  defendant 
through  Its  employ^.  The  accident  is  charg- 
ed to  have  occurred  February  12th,  1913,  in 
the  dty  of  St  Louis.  Violation  of  a  city  or- 
dinance— sections  2  and  6  of  ordinance  No. 
25104,  Is  charged,  those  sections,  1327  and 
1330,  providing  that  a  vehicle,  except  when 
passing  a  vehicle  ahead,  shall  keep  as  near  the 
right-hand  curb  as  possible,  and  that  in  turn- 
ing to  the  right  into  another  street  a  vehicle 
shall  turn  the  comer  as  near  the  right-hand 
curb  as  possible.  Judgment  is  detnanded  for 
115,000. 

When  the  cause  was  called  for  trial  before 
the  court  and  a  jury,  defendant  objected  to 
the  introduction  of  any  evidence  because,  as 
it  was  alleged,  the  petition  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
This  objection  was  overruled. 

Plaintiff,  as  the  first  witness  on  tala  own  be- 
half, having  been  sworn  and  having  given  his 
name,  counsel  for  defendant  objected  to  him 
testifying  in  the  cause,  for  the  reason  that 


defendant  Is  a  ooiporation  and  can  <Hily  act 
by  and  through  its'  agents  and  servaifts,  and 
defendant  asked  to  be  then  allowed  to  offer 
evidence  to  prove  that  one  Johnson,  who  was 
the  driver  of  the  -wagon  belonging  to  de- 
fendant at  the  time  of  the  accident  was  now 
dead ;  that  this  being  so,  then  under  section 
6354,  Revised  Statutes  1900,  plaintiff  is  an 
incompetent  witness.  The  court  allowed  de- 
fendant to  Introduce  Its  evidence  as  request- 
ed and  that  being  done,  It  was  admitted  thac 
Johnson  was  the  employe  of  the  defendant 
"alleged  to  have  been  in  charge  of  the  wagon 
and  who  ran  into  plaintiff's  wagon,"  and 
that  he,  Johnson,  has  since  died.  Thereupon 
the  court  overruled  the  objection  of  defend- 
ant's counsel,  counsel  excepting. 

Plaintiff  was  thereupon  permitted  to.  testi- 
fy and  did  testify  as  to  the  drcvunstances 
connected  with  the  accident;  that  he  was  a 
married  man,  with  two  obildren;  was  en- 
gaged in  teaming,  owning  two  teams,  and 
drove  one  of  his  teams  oa  the  day  of  the  ac- 
cident; that  while  driving  south  on  Comp- 
ton  avenue,  and  along  the  west  side  of  that 
street,  he  saw  a  Polar  Wave  three-horse 
team  coming  down  that  street  and  that  the 
driver  was  whipping  with  one  hand,  pulling 
his  lines  with  the  other,  and  "cussing" ;  that 
the  street  was  40  feet  wide  and  that  he 
(plaintiff)  was  a  hundred  feet  from  this  wag- 
on when  he  first  noticed  it;  had  known  the 
driver  of  that  wagon,  Johnson,  for  three  or 
four  years  and  that  he  (Johnson)  was  then 
driving  a  wagon  belonging  to  the  defendant 
company;  that  he  (plaintiff)  had  stopped  In 
his  wagon  against  the  west  curb  of  the 
street  when  the  front  end  of  the  defendant's 
wagon,  driven  by  Johnson,  struck  the  front 
end  of  the  body  of  his  (plaintUTs)  wagon 
and  the  bodies  of  the  two  wagons  rubbed  for 
about  14  or  16  inches;  that  he  (plaintiff) 
was  thrown  into  the  alx,  knocked  uncon- 
sdoHS,  and  when  he  regained  consciousness 
he  was  10  or  20  feet  from  where  he  had  been 
in  his  wagon,  the  wagon  some  SO  or  40  feet 
north  from  where  It  had  been  and  a  lamp 
post  broken  by  his  (plalntltrs)  wagon  having 
been  shoved  against  it  He  further  testified 
to  the  damage  to  his  wagon  and  to  his  per- 
son, as  to  which  latter,  it  Is  sufficient  to  say 
that  there  was  evidence  tending  to  show  that 
It  was  of  a  serious  character,  so  serious  a.<i 
to  prevent  plaintiff  doing  very  hard  work, 
his  abdomen  being  Injured,  and  that  he  was 
still  suffering  from  these  Injuries;  whether 
permanent  or  not  the  physicians  for  plain- 
tiff declined  to  say.  Plaintiff  also  introduc- 
ed testimony  as  to  his  expenditures,  value 
of  his  time  lost  and  of  the  extent  of  his  suf- 
fering. 

Other  witnesses  to  the  accident  gave  testi- 
mony practically  corroborating  plalntUTa 
version  of  the  happening  of  the  accident 

There  was  a  verdict  for  plaintiff  in  the 
sum  of  97500;  Judgment  followed,  from 
which,  filing  its  motion  for  a  new 
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well  as  In  arrest,  defendant  has  duly  ap- 
pealed. 

The  first  assignment  of  error  made  by 
counsel  for  appellant  Is  to  the  action  of  the 
court  In  allowing  plaintifT,  over  the  objection 
of  defendant,  to  testify,  it  being  claimed  that 
under  section  eSM,  Revised  Statutes  1909, 
be  was  an  incompetent  witness. 

[1]  Hie  decision  of  oar  court  in  Leavea  t. 
Soathem  Ry.  Co.,  ITl  Mo.  App.  24,  108  8. 
W.  500,  and  that  of  the  Supreme  Court  In 
the  same  case,  not  yet  offlclally  reported  but 
to  be  found  in  181  B.  W.  7,  are  cited  in  sup- 
port of  this  contention.  In  those  decisions 
It  is  held  that  the  testimony  of  plaintiff  as 
to  the  accident  should  not  have  been  admit- 
ted. It  having  been  admitted  that  Johnson 
was  the  driver  of  the  team  at  the  time  of  the 
acddent,  was  an  eiiq;>loy6  of  defendant  in 
charge  of  the  team  at  that  time  and  on  that 
occasion,  and  that  he  is  dead,  plaintiff,  mi 
proper  objection,  should  not  have  been  al- 
lowed to  testify  to  the  acts  of  Johnson  which 
it  is  claimed  caused  the  accident  and  render- 
ed defendant  liable.  So  it  was  held  in  the 
Learea  Case,  the  objection  there  made  being 
to  plaintiff  testifying  to  what  took  place  be- 
tween himself  and  the  deceased  employ^  of 
defendant  But  in  the  case  at  bar  the  ob- 
jection was  not  limited  to  that  testimony, 
but  challenged  the  competency  of  plaintiff  to 
testify  at  all;  that  is,  was  founded  on  the 
claim  that  the  agent  of  defendant,  who  rep- 
resented it  in  the  matter  or  stood  for  de- 
fendant, being  dead,  plaintiff  was  an  Incom- 
petent witness  in  the  case. 

It  is  held  by  our  Supreme  Court  in  First 
-VaUonal  Bank  v.  Payne,  111  Mo.  291,  loa  dt. 
298,  20  S.  "mi  41,  33  Am.  St  Rep.  520,  Mann 
V.  BaUour.  187  Ma  290,  loc.  cit  304,  86  S. 
W.  103,  Weiermueller  v.  Scullln,  203  Mo. 
466,  loc.  cit  473,  101  S.  W.  1088,  and  Eaton 
T.  Gates  et  aL,  not  yet  officially  reported, 
but  see  176  S.  W.  950,  loc.  cit  953,  and  in 
Kllle  V.  Gooch  et  al.,  not  yet  officially  re- 
ported, but  see  184  S.  W.  1158,  and  by  our 
court  in  Diggs  V.  Henson,  181  Mo.  App.  34, 
loc  dt  46,  163  S.  W.  585,  that  a  party  to 
tbe  action  is  only  disqualified  under  section 
6334  from  testifying  to  transactions  which 
took  place  between  himself  and  tbe  deceased 
agent  and  representative  of  defendant  in  the 
transaction,  but  is  not  disquallfled  generally 
as  a  witness  from  testifying  in  the  case. 
Thus  plaintiff  here  was  a  competent  witness 
to  testify  as  to  his  injuries  and  the  dam- 
age to  himself  and  his  outfit  and  his  ex- 
penditures, but  he  cannot  testify  as  to  the 
acts  of  the  driver  of  defendant's  wagon. 

[t]  It  foUows  that  the  learned  trial  court 
committed  no  error  In  overruling  the  ob- 
jection here  Interposed,  that  being  a  general 
objection  to  plaintiff  testifying  at  all  in  the 
case. 

It  is  not  out  of  place  to  say  that  outside 
of  the  testimony  by  plaintiff  there  was  ample 
testimony  of  the  fact  of  the  collision  and  of 
tlie  acts  of  tbfr  driver  of  defendasfB  team. 


[1]  The  second  assignment  Of  error  if  that 
respondent's  instruction  No.  1  is  enoneona 
in  that  it  Erects  a  verdict  and  does  not  cov- 
er all  the  facts  In  the  case.  We  do  not  think 
this  instruction  is  subject  to  this  criticism. 
Specifically,  and  In  the  body  of  the  Instruo- 
tioh,  It  refers  to  other  instructions  in  tbe 
case  for  facts  necessary  to  a  recovery. 

The  third  assignment  is  levelled  at  tbe 
fourth  Instruction  given  at  the  instance  of 
plaintiff.  It  tells  the  Jury  that  if  they  be- 
lieve fnxn  the  evidence  that  defendant's 
team  and  wagon.  Just  prior  to  the  collision, 
was  turning  to  the  right  into  Compton  ave- 
nue and  out  of  Adams  street,  then  it  was  the 
duty  (^defendant's  servant  in  charge  of  tbe 
wagon  turning  into  Compton  avenue  as 
aforesaid,  to  ezerdse  such  care  as  a  reason- 
ably prudent  man  would  have  used  under  the 
circumstances  to  turn  the  corner  as  near  the 
right-hand  curb  as  it  was  possible  so  to  turn 
by  the  exercise  of  ordinary  care ;  and  If  tbe 
Jury  further  believe  from  the  evidence  that 
defendant's  servant  turning  into  Compton 
avenue  from  Adams  street,  did  not  turn  the 
.corner  as  near  the  right-hand  curb  as,  by 
the  exercise  of  ordinary  care.  It  was  XK>sslbte, 
as  aforesaid  but  turned  past  the  center  of 
the  street  and  that  it  was  possible  for  the 
defendant's  servant  by  the  exercise  of  ordi- 
nary care,  to  turn  the  comer  nearer  the 
right-hand  curb  than  the  center  of  the 
street ;  and  If  the  Jury  further  believe  from 
the  evidence  that  plaintiffs  Injuries  and 
damages  as  elsewhere  sx>ecifled  In  these  in- 
structions were  the  direct  result  of  the  fail- 
ure of  defendant's  servant,  as  aforesaid,  to 
keep  as  near  the  right-band  curb  as  possi- 
ble, as  aforesaid,  their  verdict  should  be  tor 
plaintiff. 

[4]  It  is  urged  against  this  instruction  that 
It  assumes  the  collision.  That  Is  true,  but 
the  fact  of  the  collision  was  not  only  undis- 
puted but  in  fact  was  admitted,  as  we  have 
noted  when  setting  out  the  admissions  madp 
under  the  objection  to  plaintiff  testifying. 
The  defendant's  own  witnesses,  on  direct  ex- 
amination, testified  to  seeing  the  collision. 
In  fact  it  was  not  disputed,  but  as  before 
said,  admitted.  Where,  as  here,  the  fact  of 
the  collision  !s  not  questioned  or  disputed, 
this  assumed  defect  in  the  instruction  is  un- 
important. Hall  T.  Manufacturers  Coal  & 
Coke  Co.,  260  Mo.  861,  loc.  cit  370,  168  S. 
W.  927. 

[S,  6]  It  Is  farther  urged  that  tills  Instrnc- 
tlon  falls  to  require  the  Jury  to  find  under 
the  evidence  that  there  was  any  ordinance  In 
St.  Iiouls  requiring  a  teamster  to  drive  as 
near  as  possible  to  the  right-hand  side  of 
the  street  That  was  not  necessary.  Sec- 
tions 2  and  5  of  Ordinance  26104,  which  are 
parts  of  1327  and  1330  of  the  Revised  Code 
of  St  Louis  of  1912,  relied  upon  and  which 
we  have  set  out  in  the  statement  were  of- 
fered in  evidenoa  The  only  objections  to- 
them  Were  that  tjiey  were  incompetent,  Ir- 
lelevi^Bit  and  Immaterial  and  did  not  tend  to 
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proTe  anyUiing  in  the  case.  Tills  was  over- 
ruled, defendant  excepting.  Ncioe  of  these 
objections  urged  against  tbcse  aeetiotis  of  tliu 
ordinance  are  tenable.  They  were  compe- 
tent, relevant  and  material  nml  the  facts  Id 
evidence  showed  a  violation  or  non-ol>serv- 
ance  of  the  sections  on  the  part  of  defend- 
ant's employe,  and  that  waa  correctly  cover- 
ed by  the  Instruction.  It  is  true  that  tliese 
sections  of  the  ordinance  were  not  set  out 
in  hsec  verba  In  the  instrui-'tlon,  but  their 
effect  was  stated  and  the  Instructloa  Is  un- 
doubtedly founded  on  them.  It  was  uniiecea- 
sary  to  spedflcaUy  refer  the  Jury  to  these 
sections  of  the  ordinance  or  to  require  the 
Jury  to  find  that  they  were  in  force,  for  the 
objections  made  to  them,  when  oOTered,  In 
no  manner  challenged  the  existence  of  these 
sections  of  the  ordinance.  In  point  of  tact 
the  existence  of  the  ordinaace  was  not  only 
uncontroverted  but  practically  admittoiJ.  In 
Ohio  V.  Metropolitan  Street  Ky.  Co„  125  Mo. 
App.  710,  loc.  dt.  717,  103  S.  W.  1-42,  144, 
It  appeared  that  by  Instructions  given  for 
plaintiff  the  court  submitted  to  the  Jury  the 
question  whether  a  certain  ordinance  of  Kati- 
sas  City  was  in  force  at  the  time  of  plaiu-' 
tlfTs  injury.  The  Kansas  City  Court  of  Ap- 
peals held  as  to  this: 

"Technically  speaking,  tlae  criticiani  is  well 
founded.  Whether  the  ordinance  was  in  force 
as  such  was  a  question  alone  for  the  court,  it 
being  a  question  of  law." 

[7]  It  is  finally  urged  against  this  instruc- 
tion that  It  omits  an  essential  element  of  the 
ease,  that  is,  that  the  driver  knew  or  by  the 
exercise  of  ordinary  care  might  have  known 
that  respondent's  wagon  wag  standing  at  the 
point  where  the  collision  occurred.  It  Is  to 
be  noted.  In  connection  with  this  Instructlor.. 
that  the  court  properly  deflued  the  terms 
"ordinary  care"  and  "negligence,"  as  used  in 
the  instructiona 

[J]  As  said  by  the  Kansas  City  Court  of 
Appeals  In  Ghlo  v.  Metropolitan  Street  Ry. 
Co.,  supra,  so  it  may  be  said  of  this  otijbc- 
tion  to  tills  instruction — that  It  was  purely 
technical.  The  undisputed  evidence  in  tlie 
case  tended  to  show — in  fact  did  ahow^that 
defendant's  employe  had  grossly  violated  the 
ordinance  by  driving  so  far  away  frum  the 
right-hand  curb  that  he  struck  plaintiff's  wag- 
on, that  wagon  being  near  tbt?  wf^st  curb  of  a 
40-foot  street ;  so  that  the  strilciug  of  plttintiS'a 
wagon  was  directly  due  to  the  vlolatlou  of 
these  sections  Oif  the  ordinance,  and  defend- 
ant was  liable,  whether  its  driver  knew  that 
plaintiff's  wagon  was  there  or  not,  even 
though  there  Iiad  been  a  question  of  knowl- 
edge. Plaintiff  had  a  right  to  be  there  and 
had  no  right  to  be  on  any  other  part  of  the 
street,  and  the  defendant's  euiploy^,  going  in 
that  direction,  luid  no  right  to  drive  on  the 
far  curb,  so  that  even  If  plalutifiC  had  cocue 
there  suddenly,  so  that  be  could  not  be  seen 
or  was  not  seen,  defendant's  negligence  In  the 
violation  of  the  ordinance  and  the  resulting 
Injury  to  plaintiff  as  clearly  made  out  plaln- 


tUTs  cause  of  action  as  if  def^daat's  driT«i 
had  known  of  the  presence  of  pJatalilt,  Far- 
tliermore,  the  evidence,  by  the  twtlmonj  d 
defendant's  own  witnesses,  GhoweA  Uiai  it 
feiidant's  employ^  did  know  of  the  presam 
of  plaintiff's  wagon,  calling  oat  a«  ti«  laiK 
along  the  etreet  and  niade  the  turn,  "Gx 
over!  Get  overl"  the  horses'  heads  ut  Lh«t«« 
teams  being  then  about  20  feet  apart  Hm^ 
when  defendant's  employ^  saw  piaiotiC* 
wagon  In  the  position  it  occupied  la  tlierjoi 
the  wagons  must  have  been  40  or  SD  f«rt 
apart.  We  do  not  tbliik  there  is  aaytUuj  to 
this  Instruction  so  far  as  tMs  poiut  it  m- 
cerned  to  tho  prejudice  of  defendant 

[»,  lOJ  The  third  instrnctloD  given  at  tJi 
Instance  of  plaiatlETia  attacked  oatiegnniBj 
that  the  dragging  of  plaintiff's  wagon  bid  \ 
nothing  to  do  with  plaintUTa  Injary.  sad  tinl 
any    negligence   In    bo   dragging  the  w»i^ 
could  not  liave  directly  contrittuted  to  plim- 
tiff's  Injury.    It  ta  said  in  support  of  thii  tk 
signment  of  error  that  instructions  miist  1» 
predicated   on  the  evidence.     That  ts  tn* 
But  we  think  that  the  evidence  In  this  «w 
Justified  tliat  Instruction,  which  told  theM 
that  If  they  believed  from  the  eriilMn*  that 
after    defendant's   wagon    struck   pliiiniiir" 
wagon,  defendant's  employe  in  clinrge  cf '! 
did  not  use  ordinary  care  to  stop  oc  difi 
defeadant's  wagon,  and  that,  as  a  resvilt  «I 
failure  on  the  part  of  defendant's  emi'lo!* 
to  use  ordinary  care  to  stop  or  cliect  deffUJ- 
ant's  wagon  after  striking  plaintiff's  waccn, 
plaintiff's  wagon  ond  team  were  drapftil  ut- 
er  the  collision  between  the  two  wagous,  iM 
plaintiff  was  thrown  out  of  tlie  wBgun  » 
that  he  strock  the  ground  with  great  foi« 
aud  violence,  'then  such  faUnre  on  the  pirt 
of  defendant's  servant  to  use  ordinary  oJt 
to  check  said  wagon  as  aforesaid  coiistlwlel 
negligence  for  which  defendant  is  liable,  * 
you  further  believe  from  the  evldecre  IS** 
plalntlfTs  Injuries  and  damages  were  tlw  * 
rect  result  of  said  negligence." 

It  was  in  evidence  In  the  case  thst  4» 
fendaut's  wagon  came  along  and  struct  pUi* 
tlBTs  wagou  with  such  an  Impact  auil  H^ 
that  It  hurled  plalntifTs  wagon  flguintl  I 
lamp  post  at  or  near  tbe  alley,  about  W  t«f 
north  o£  the  place  of  the  coliislou.  That  « 
a  relevant  and  an  Important  factor  to  ^ 
case  in  showing  the  uegllgeat  speed  at  ntid 
deftindanfa  employe  was  driving  his  team. 

[11]  It  Is  further  assigned  as  error  to  thl 
third  instruction  that  it  submitted  the  40* 
tiou  as  to  whether  plahi tiff's  Injuries,  in  ^ 
abdomen  pariicularly,  are  permaueut  It  t 
true  that  the  surgeons  who  tesLLQed  reiu.«» 
to  state  In  so  many  words  that  these  lai| 
were  permanent.  It  was  in  evidence, 
ever,  that  at  tlie  time  of  the  trial,  whici 
curred  urarly  a  yeat'  after  the  accident,  I 
more  accurate,  some  9  months,  plaictUt^ 
still  suUermg,  niA.  ouly  in  bX/s  limb 
his  abdomen.    It  is  a  w^s«^wL  r<de  * 
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nesses,  aa  experts,  are  merely  adviwry  and 
not  binding  on  the  Jury,  and  tbe  jury  abonld 
accord  to  them  aucb  weight  as  they  beUeved 
from  all  tbe  facts  and  circumstances  In  evi- 
dence tbey  are  entitled  to  receive.  See  for 
lUustratlon  Marliey  v.  Lonlslana  &  Mlssonri 
River  B.  B.  C!o.,  186  Mo.  848,  84  B.  W.  61. 
In  tbe  Markey  Oaae,  supra,  Hoybecg  t.  Hen- 
ike,  153  Mo.  flS,  56  S.  W.  88,  is  approvingly 
referred  to  aa  deciding  that  an  Inatmction 
was  correct,  submlttlnc  to  tbe  Jury  the  auea- 
tioa  of  the  permanenoe  of  the  injury  even  is 
a  case  where  the  expert  testimony  waa  In  ref- 
erence to  an  abstruse  adentlflc  subject. 

In  Frailer  v.  St  loula  Smelting  le  Beflnlng 
Co.,  150  Mo.  App.  419,  loc.  dt  4S0,  180  S.  W. 
485,  488,  a  case  In  which  it  appeaued  that 
there  was  no  evidence  given  aa  to  the  per- 
manent nature  of  the  In^y,  and  In  which 
an  Instruction  w«is  given  submitting  to  the 
jury  tbe  question  at  titielr  permanency,  our 
conrt  said: 

The  objectioin  to  tbe  instruction  aa  to  the  per^ 
manency  of  the  injury  is  not  well  taken,  we 
h&Te  set  out. tbe  taetuaony  aa  to  that.  Plaistifl 
testified  that  even  down  to  the  day  of  tbe  trial 
ke  felt  the  effecta  of  this  shock,  and  the  allega- 
tions  of  his  petition  were  broad  enough  to  allow 
tbt  jury  to  take  that  into  eonaidenUCion  in  d»- 
temuDins  the  amooat  of  damage." 

That  Is  nearly  the  cdtuatlon  here.  While 
we  have  not  set  out  tbe  t^tlmony  tn  full. 
It  is  sufficient  to  say  of  it,  that  it  shows  that 
eren  down  to  the  day  of  the  trial  plaintiff 
was  suffering  from  the  effecta  of  tbe  injury. 
It  is  true  that  he  testified  that  he  had  done 
some  labor  after  the  accident  but  nothing 
like  the  amount  of  labor  or  the  sustained 
labor  that  he  could  do  before  that,  and  a 
Tery  competent  and  exi>erlenced  surgeon,  who 
bad  testified  to  the  serious  nature  of  tbe  in- 
]Qries  to  plaintiff,  when  asked  if  plaintiff 
bad  testified  to  doing  certain  work  after  bis 
icjnries,  whether  he  wpuld  change  his  opin- 
ion as  to  plaintlfTs  ability  to  do  this  kind 
of  work  in  tbe  condition  in  which  he  was, 
particularly  with  reference  to  -the  hurt  in 
Us  abdomen,  said  he  would  not ;  that  if  plaln- 
titf  was  doing  that  he  was  doing  what,  In 
hLs  condition,  he  could  not  safely  do.  Tbe 
plaintiff  was  before  the  Jury ;  they  saw  him ; 
they  bad  the  testimony  as  to  tbe  nature  and 
extent  of  his  injuries  still  present  at  the  time 
of  the  trial,  and'' it  was  for  them  to  determine 
the  probable  duration  of  the  injury,  inde- 
pendent and  even  in  tbe  face  of  testimony  to 
tbe  contrary  by  experts,  the  latter  testimony, 
B3  before  remarked,  being  merely  advisory 
and  not  binding  upon  tbe  Jury. 

[12]  FlnaUy  it  is  urged  that  tbe  verdict  Is 
excessive.  We  do  not  think  this  is  tenable. 
With  the  mture  of  the  injuries  received  by 
pialntifl  before  it,  the  occupation  and  condi- 
tion and  life  of  the  plaintiff  biefore  tbem. 
tbe  diminution  of  bis  earning  capacity  befoare 
It,  we  are  not  prepared  to  say  that  tbe  r«C' 
diet  In  this  case  Is  excessive. 


XMseoveilng  no  reversible  error  to  tbe  i»cej- 
udlce  of  plaintiff  in  ttie  case,  the  Judgment 
of  the  circuit  court  should  be  and  is  af- 
firmed. 

NORTONI  and  ALLEN,  33.,  concur. 


OUDAHY  PACKING  CO.  T.  ATCHISON,  T. 
&  S.  F.  RY.  00.    (No.  12062.) 

(Kansas  City  Court  of  Appeals.  Missouri.  May 
1,  1916.    Rehearing  Denied  Jane  12,  1916.) 

1.  Oabbjebs  <$»1770)— Carkiags  or  Ooods— 
Oabuack  Anxrtvumt. 

Tbe  oommon-law  rule  of  liability  of  a  car- 
rier for  goods  sbipned  was  not  cbaBged  by  the 
Carmack  Amendment  (Aot  Jane  29,  1906,  c 
3501,  S  7,  pars.  11,  li,  34  Stat  603  [U.  S. 
Comp.  St  1013,  g  8092]),  the  purpose  of  which 
was  to  make  tbe  first  carrier  UaUe  as  at  com- 
mon law. 

[Ed.    Note.— For   otber    oases,    see    Carriers, 
Cent  Dig.  JS  770-780;   Dec.  Dig.  «&=>177(3).] 

2.  Carbiebs  e=Bl06— Oabbieb  or  Goods— In- 

JTJHY— LlABILITT    OF    CARRIES. 

At  commoa  law,  the  carrier  is  liable  for  any 
loss  or  damage  to  a  shipment  not  tbe  act  of 
God  or  the  public  enemy,  or  not  caused  by  a  vice 
or  infirmity  In  tbe  goods. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  M  471-495;   Dec.  Dig.  <3=»J08.] 

8.  Carbiebs  <3=3l32— Oarbieb  of  Goods— Ao 

TIONS  rOR  Loss— BUBDEN  OF  PROOF. 

At  common  law,  the  burden  is  on  the  carrier 
to  show  that  a  loss  or  daaiage  -to  goods  shipped 
comes  within  one  of  tbe  retmli^  exceptions  to 
liability. 

[Ed.   Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  H  678-682,  605;  Dec.  Dig.  <8=>132^ 

4.  Carriers  «=>131— Cabbub  of  Goods— Ac- 
tions FOR  Loss— PutADiNt}. 
At  common  law,  in  action  against  a  carrier 

for.Josa  or  damages  to  goods  sUpped^  tbe  shipper 

need  not  aHege  or  prove  the  carrier's  negligence. 
[Ed.    Note. — For    other    cases,    see    Carriers, 

Cent  Dig.  a  560-677,  593;  Dec.  Dig.  «=>131.] 

B.  Carriers  <S=9l34— Carrier  of  Goods— Ac- 
tions FOB  Loss— Presumptions. 
tender  common  law,  a  prima  facie  case 
against  a  uarrier  fer  Ioot  or  damages  to  goods 
shipped  is  made  by  showing  a  delivery  to  tbe 
carrier  in  good  condition  and  properly  packed* 
and  subsequent  delivery  after  transportation  in 
bad  condition. 

tBd.    Note.— For    other   caaes,    see   Oarrien, 
Cent  Dig.  Si  588-592,  607;  Dec.  Dig.  asE>134.J 

6.  Cabbisbs  «e3l32— Oabxixb  or  Goods— Ao* 

TIOSS  FOB  Loss— BUBDEN  OF  PBOOF. 

In  action  against  carrier  for  damage  to  ship- 
ment tbe  plaintiff  has  the  Initial  burden  of' 
showing  that  he  delivered  the  goods  to  the  car- 
rier in  good  condition  properly  prepared  for 
shipment 

[Ed.   Note.— For    other    cases,    see   Carriers, 
Cent  Dig.  SS  578-582.  605;   Dec.  Dig.  «=>132J 

7.  Cabbikbs  «=3l84— Cabbibb  ov  Goods— Ds- 
LiVERT  TO  Qabrieb— Adkission  bt  Cabrikb 
—"Apparent  Good  Order." 

Where  meat  shipped  was  delivered  to  the 
carrier  sealed  at  plaintiff's  plant  in  pkiDtiffa 
own  refrigerator  car,  tbe  bill  U  lading  for  tbe 
car  acknowledging  receipt  in  "apparent  good  or- 
der," contents  and  conation  pf  contents  un- 
known, and  packer's  certificate  of  United  States 
inspection,  did  not  show  that  the  meat  was  ship- 
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ped  in  good  order  and  properly  prepared  for 
ahipmeBt 

(Ed.  Kote. — For  otfier  cases,  see  Carriers, 
Cent  Dig.  IS  588-592,  607;   Dec.  Dig.  «=»134. 

For  other  definitions,  see  Words  and  Phrases, 
Urst  and  Second  Series,  Apparent  Good  Order.] 

8.  Oabbiebs  ®=>133— Cabbies  of  Goods— Ac- 
tion—ADinasiBiLiTY   OF  EVIDENCB— InUBB'- 
»NT  Defects. 
Defendant  carrier,  to  prove  the  meat  spoiled 
from  inherent  defects  or  improper  preparation, 
may  introduce  direct  evidence  or  ctrcnmstantial 
evidence  tending  to  eliminate  every  other  cause. 
[Ed.    Note.— For    other    cases,    see    Carriers. 
Cent.  Dig.  JS  68a-687,  006;   Dec.  Dig.  «=>133.] 

0.  Cabbiebs  €=s>136  —  Cabbieb  or  Goods  — 

QCESnON  FOB  JUBT— INBKKKNT  DKFKOT. 

Where  there  is  evidence  that  there  was  no 
delay  or  failure  to  ice  that  wonld  cause  the  meat 
to  decay,  the  qoestion  of  the  cause  of  the  spoil- 
ing of  the  meat  is  for  the  jury,  since  they  could 
Infer  such  cause  was  an  inherent  defect  in  or 
impr(^>er  preparation  of  the  meat. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  478,  696-698;  Dec.  Dig.  <S=>136.] 

10.  Cabbiebs  €=>133— Oabbixb  of  Goods— Ad- 

lassiBXUTT  or  Evidenok  —  Inhebknt  D»- 

fkcts. 

Evidence  by  defendant,  that  the  capacity  of 

ice  bumpers  in  plaintiff's  refrigerator  cars  is  not 

sufficiently  large  to  keep  the  meat  cool  enough  to 

preserve  it  from   decay,   is  admissible  on   the 

question  of  proper  preparation  by  the  plaintiff 

of  meat  for  shipment 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  683-687,  606;  Dec.  Dig.  «c9l33.] 

Appeal  from,  Circuit  Court,  Jadcsom  Coun- 
ty; O.  A.  liucas,  Judge. 

"To  be  offldally  published." 

Action  by  the  Cudahy  Packing  Company 
against  the  Atcblsou,  Topeka  &  Santa  FS 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

Thomas  R.  Morrow,  George  J.  Mersereau, 
and  Slogan  Turgeon,  all  of  Kansas  City,  for 
appellant  C.  E.  Cooley,  P.  B.  Reeder,  and 
New,  Miller,  Camack  &  Winger,  all  of  Kan- 
sas City,  for  respondent 

TRIMBLE,  J.  The  Cudahy  Packing  Com- 
pany shipped  from  its  packing  pliant  In  Wich- 
ita, Kan.,  two  carloads  of  fresh  meat,  one  to 
Its  branch  house  in  Springfield,  111.,  and  the 
otlier  to  another  of  its  houses  in  PIttston, 
Pa.  When  the  cars  arrived  at  their  respec- 
tive destinations,  the  meat  was  spoiled.  The 
packing  company  brought  this  suit  under  the 
.Carmack  Amendment  to  the  Hepburn  Act 
against  the  defendant,  as  the  initial  carrier, 
to  recover  the  loss. 

The  meat  was  shii^>ed  In  Cudahy  refrig- 
erator line  cars  owned  and  furnished  by 
plaintiff.  They  were  loaded.  Iced,  and  sealed 
by  plaintUC  at  its  packing  plant  and  deliver^ 
ed  to  .defendant  for  transportation  under 
uniform  bills  of  lading  signed  by  both  par- 
ties. These  bills  contained  instructions,  in- 
serted by  pilalntiff,  to  re-ice  the  cars  to  full 
capacity  at  certain  stations  therein  named, 
adding  129^  salt,  ,and  to  re-ice  oftener  if  de- 
layed. 


The  petition  Is  in  two  counts,  one  for  each 
car,  and  Is  based  upon  the  common-law  lia- 
bility of  the  carrier  as  an  insurer,  no  negli- 
gence being  charged ;  it  being  merely  alleged 
that  the  meat,  loaded  in  said  refrigerator 
cars  fully  iced  and  at  the  proper  tempera- 
ture, was  delivered  to  and  receired  by  de- 
fendant in  good  condition,  but,  when  deliver- 
ed by  the  carrier  at  destlnatlin,  was  spoiled 
and  badly  damaged. 

The  defendant's  answer  pleaded,  first,  a 
general  denial;  second,  a  full  compliance 
with  plalntUTs  icing  instructions;  and,  third, 
that  the  damage,  if  any,  to  the  meat  was 
caused  by  its  condition,  or  by  its  natnral 
tendency  to  spoil  and  decay. 

The  plaintiff  Introduced  evidence  tending 
to  show  that  the  cars  were  delivered  to  the 
defendant  with  the. meat  in  good  condition, 
and  that  wh»i  they  were  received  at  d^ti- 
natlon  the  meat  was  slimy  and  spoiled.  The 
evidence  on  both  sides  is  to  the  effect  that 
the  cars  were  transported  throughout  the 
entire  Journey  under  their  original  seals, 
which  shows  that  the  doors  were  not  (V>ened 
In  transit  nor  the  interior  of  the  cars  dis- 
turbed In  any  way.  In  fact,  it  was  not  in- 
tended that  the  defendant  should  have,  nor 
did  it  have,  anything  whatever  to  do  with  the 
inside  of  the  cars,  exo^t  to  re-ice  them.  And 
the  Instructions  to  re-ice  the  cars  did  not  re- 
quire any  entrance  into  or  disturbance  of 
that  part  of  the  car  containing  the  meat, 
since  the  car  was  so  constructed  that  the  ice 
receptacles  could  be  replenished  from  the 
outside  without  that 

The  evidence  of  the  parties  also  agrees 
that  the  car  for  Springfield,  111.,  left  Wich- 
ita, Kan.,  August  19tb,  at  5:10  p.  m.  and  ar- 
rived at  Springfield  August  21,  at  8:46  a.  m., 
and  was  set. at  the  Cudahy  plant  for  unload- 
ing at  11  a.  m.  of  that  day.  There  was  no 
delay  en  route  of  this  car  and  the  proof  Is 
that  It  went  forward  by  the  fastest  trains. 

PlalntlfTs  Instructions  In  the  blU  of  lading 
required  the.  car  to  be  re-Iced  at  Argentine, 
Kan.,  and  Roadhouse,  111.,  and  oftener  if 
delayed;  but,  since  there  was  no  delay,  the 
car  was  not  iced  except  at  those  two  places. 
Defendant  introduced  evidence  tending  to 
show  that  the  car  was  iced  at  these  two 
points  in  strict  accordance  with  plainttfTs 
Instructions. 

The  evidence  on  both  sides  shows  that  the 
car  destined  to  PIttston,  Pa.,  left  Wichita, 
September  11,  at  4:30  p.  m.  and  arrived  at 
PIttston  and  was  delivered  to  the  Cudahy 
plant  at  that  place  about  0  o'clock  In  the 
morning  of  September  17th.  Plaintiff's  in- 
structions in  this  bill  of  lading  required  the 
car  to  be  re-Iced  at  Argentine,  Kan.,  Ft  Mad- 
ison, Iowa,  Blue  Island,  IQ.,  Junction  Tarda, 
IClcb.,  and  Manchester,  Pa.,  and  oftener  If 
delayed.  Def«idant  Introduced  evidence 
tanding  to  show  that  the  car  was  properly 
iced  at  all  of  these  iflaces,  with  the  possible 
exception  of  Blue  Island.    The  proof  of  the 
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Icing  at  that  place  consisted  of  reports  of 
Uie  idng  foreman  attached  as  exhibits  to 
his  depo8itio^  which  was  taken  and  filed  by 
plaintiff  but  not  introduced  by  any  one.  De- 
fendant Introduced  these  exhibits  but  offer- 
ed DO  part  of  the  deposition  to  identify  the 
rqwrts  or  to  show  Utat  they  were  correct, 
and  the  trial  court  excluded  them  as  not 
b^g  identified  or  supported  by  the  testi- 
mony of  any  one, 

Hie  car  arrived  in  Plttston  24  hours  late; 
bat  plaintiff's  manager  testified  that  this 
short  delay  would  not  affect  the  meat  if  the 
car  was  properly  Iced  and  salted  according 
to  plalntUTs  instructions. 

At  the  close  of  all  the  evidence  the  court, 
npon  motion  of  the  plaintiff,  struck  out  all 
of  defendant's  evidence  as  to  the  Idng  of 
the  ears  en  route  and  all  evidence  as  to  the 
cars  at  different  points  along  the  Journey 
for  the  reason  that  all  such  facts  taken  to- 
gether constituted  no  defense  to  plaintiff's 
canae  of  actl(«.  This  covered  all  of  defend- 
ant's defensive  evidence;  and,  in  addition  to 
striking  It  out,  the  court  instructed  the 
]ni7,  in  behalf  of  plaintiff,  to  disregard  all 
evidence  Introduced  by  defendant  as  to  its 
compliance  with  the  Idng  instructions  and 
as  to  the  manner  in  which  the  cars  were 
iced  en  route.  Thereupon  the  court  instruct- 
ed the  jury  that  they  must  find  for  the  plain- 
tiff on  both  counts  of  the  petition,  but  left  It 
to  the  jury  to  determine  the  amount  of  dam- 
ages on  eadi  count 

{1,2]  Defendant  makes  the  point  that  the 
petition  fetils  to  state  a  cause  of  action  in 
that  it  contains  no  allegation  of  negligence. 
The  contention  Is  that  the  liability  imposed 
npon  the  Initial  carrier  by  the  Garmack 
Amendment  is  for  damage  "caused"  by  It  or 
■  by  any  connecting  carrier,  and,  hence,  In  a 
salt  under  the  amendment,  the  plaintiff  must 
allege  negllg^ce.  But  it  has  been  held  by 
the  Supreme  Cburt  of  the  United  States  that 
the  amendment  imposed  npon  the  initial  car- 
rier the  same  liability  which  the  common 
law  Imposed.  In  other  words,  the  common- 
law  role  of  liability  was  not  changed  by  the 
act  That  ixde  was  not  limited  to  negligence, 
but  went  beyanA  that  and  made  the  carrier 
liable  for  any  loss  or  damage  not  the  act  of 
God  or  the  public  enemy.  Adams  Bzpress 
Company  t.  Oroninger,  226  U.  B.  401,  loc.  dt 
SOe,  3S  Sup.  Ct  148,  57  L.  Bd.  314,  44  !<.  It 
A.  (K.  8.)  257 ;  Collins  v.  Denver,  eta,  R.  Co., 
181  Mo.  App.  213,  Ifl?  8.  W.  1178w  The  pniv 
pose  of  the  act  was  to  make  the  flrst  carrier 
liaUe  as  at  common  law.  Storm  Lake,  etc.. 
Factory  t.  Minneapolis,  etc.,  R.  Go.  (S>.  G.)  209 
Fed.  805,  loc.  dt  908;  Missouri,  etc.,  R.  Co.  t. 
Harriman,  227  U.  8.  Wt,  loc  dt  873,  38  8up. 
Ct  887,  87  U  BO.  690;  Kansas  Gl^,  etc.,  R. 
Co.  T.  Carl,  227  U.  S.  630,  33  Sup.  Ot  391,  67 
I*  Bd.  688. 

But  In  course  ot  time  an  exception  to  the 
carrier's  common-law  Ualtlllty  was  added, 
namely,  that,  if  the  property  transported  be- 
came damaged  by  reason  of  its  mn  vice  or 


inherent  infirmity,  and  without  fault  on  the 
part  of  the  carrier,  the  latter  was  not  liable. 
And  defendant  takes  the  position  that  even 
in  a  suit  based  upon  the  carrier's  coaunou- 
law  UabllltT  as  an  insurer,  the  real  basis  of 
the  carrier's  liabUlty  Is  negligence;  and  since 
fresh  meat  is  of  a  highly  perishable-  nature 
and  the  shipment  in  the  present  case  is  one 
where  the  shipper  does  his  own  original  ic- 
ing, loading.  Inspection,  closing,  and  sealing 
of  the  car,  and  the  carrier  has  no  opportunity 
to  Inspect  the  meat  and  nothing  to  do  with 
the  Inside  of  the  car,  the  mere  pleading  of  a 
delivery  to  the  carrier  in  good  condition  and 
the  delivery  by  it  after  transportation  in  a 
damaged  condition  should  create  no  presump- 
tion of  negllgeDce;  because  the  damage  is  as 
likely  to  have  been  caused  by  the  inherent 
infirmity  of  the  meat  as  by  any  negligence  of 
the  carrier.  We  do  not  agree  with  the  state- 
ment that  the  real  foundation  of  the  carrier's 
common-law  liability  is  negUgence  because, 
unless  the  loss  or  damage  Is  shown  to  have 
been  occasioned  solely  by  some  one  of  the 
causes  which  exempts  the  oarrler  from  lia- 
bility at  common  law,  the  carrier  was  hdd 
liable  regardless  of  the  care  it  took.  But 
even  if  defendant's  contention  as  to  the  real 
foundation  of  liability  In  the  case  of  perish- 
able shipments  like  the  one  at  bar  be  cor- 
rect, still  the  fact  that  fresh  meat  was  de- 
livered In  good  condition  and  properly  iced, 
and  was  received  for  shipment  by  the  car- 
rier and  was  delivered  by  It  in  bad  condition, 
would  raise  the  presumption  that  something 
occurred  to  it  during  transit  to  produce  that 
condition  and,  therefore,  ttte  carrier,  under 
the  common  law,  would  be  liablte  as  an  in- 
surer, unless  it  sustained  the  burden  of  proof 
resting  upon  it  to  show  that  the  meat  deteri- 
orated through  its  own  infirmity.  The  rea- 
sons for  holding  the  carrier  to  its  strict  com- 
mon-law liability  in  such  a  case  are  as  strong 
as  in  any  other  case  of  an  unaccompanied 
shipment  where  the  means  of  knowing  what 
has  happened  to  the  property  in  transit  are 
all  in  the  possession  of  the  carrier. 

[S-t]  Of  course,  there  might  be  a  case 
where  the -shipment  would  be  for  such  a 
great  distance  covering  such  a  length  of  time 
as  that,  from  the  known  tendency  of  meat 
to  spoil  in  that  time,  no  presumption  of  faalt 
on  the  part  of  the  carrier  would  arise  from 
the  mere  fact  that  it  spoiled  in  the  time  nec- 
essarily occupied  in  the  Journey ;  but  the  p»- 
titloD  in  the  case  at  bar  presents  no  features 
of  this  character.  It  cannot  be  presumed 
that  the  shipper  delivered  bad  meat., to  the 
canler,  nor  that  the  meat  spoiled  of  its  own 
Inlirmlty,  la  spite  of  aH  care  to  prevent  It 
in  the  time  tbese  shipments  occupied.  Under 
tlte  common  law,  the  burden  is  <m  the  car- 
rier to  show  that  the  loss  or  damage  came 
within  one  of  the  well-recognized  exxmptisnB 
from  liabllily,  and,  since  the  burden  is  on  it 
to  show  this,  the  shipper  does  not  have  to 
allege  and  prove  neglect  on  the  part  of  the 
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carrier.  A  prima  fade  case  Is  made  by  show- 
ing a  delivery,  In  good  condition  and  proper- 
ly packed,  to  the  carrier  and  the  subsequent 
delivery  after  transportation  In  bad  coaidl- 
tton.  Golllas  t.  Denver,  etc.)  R.  Co.,  181  Mo. 
App.  213, 187  S.  W.  1178;  Stiles  v.  I/otdsrtne, 
etc.,  R.  Co.,  129  Ky.  175, 110  8.  W.  820,  18  L. 
R.  A.  (N.  S.)  86, 130  Am.  SL  Rep.  429 ;  Unds- 
ley  V.  Chicago,  etc.,  R.  Co.,  86  llinn.  539,  33 
N.  W.  7,  1  Am.  St  Rep.  692;  Chicago,  etc., 
R.  Co.  T.  Woodward,  164  Ind.  860,  72  N.  E. 
558,  78  N.  B.  810;  St  Louis,  etc.,  R.  Co.  v. 
Knberry,  83  Ark.  87,  102  S.  W.  894;  Dow  v. 
Portland  Steam  Packet  Co.,  84  Me.  490,  24 
Atl.  945;  Toledo,  etc.,  R.  Co.  v.  HamUton,  76 
IlL  393;  Swlney  v.  American  Express  Co., 
144  Iowa,  342,  115  N.  W.  212,  122  N.  W.  957 ; 
RaUway  Oa  v.  Wynn,  88  Tenn.  820,  14  8.  W. 
311;  6  Gyc.  876,- 617,  519;  Hurst  v.  St  Louis, 
etc.,  R.  Co.,  117  Mo.  App.  28,  loc.  dt  86,  94  S. 
W.  794;  Read  t.  St  Louis,  etc.,  R.  Co.,  60  Mo. 
199 ;  Touts  V.  Missouri  Pac.  Ry.  Co.,  174  Mo. 
App.  482,  160  8.  W.  882;  Orler  T.  St  Louis, 
etc,  R.  Co.,  108  Mo.  App.  665,  84  8.  W.  158 ; 
Dean  v.  Toledo,  etc.,  R.  Co.,  148  Mo.  App.  428, 
128  S.  W.  10. 

But  It  Is  said  that  plaintiff  in  its  evidence 
in  chief  attempted  to  show  the  cause  of  the 
damage  to  the  meat  by  Showing  that  its  Ic- 
ing InstmctiiHis  were  not  properly  carried 
out  by  d^Kidant  on  the  Journey  and  thereby 
assumed  the  burden  of  showing  negligence, 
and  will,  therefore,  be  held  to  that  theory 
on  appeal.  We  have  examined  the  record 
and  find  that  plaintiff  was  not  basing  Its 
cause  of  action  upon  a  taUure  to  Ice,  or  upon 
any  negligent  conduct  In  proving  that  it 
delivered  the  meat  in  good  condition  prop- 
erly padEed  and  iced,  and  that  it  was  re- 
ceived In  a  bad  condition,  some  evidence  did 
develop  tending  to  show  that  the  cars  were 
not  properly  iced  en  route ;  but  it  came  out 
as  a  part  of  the  conditions  present  in  the  car 
when  delirvered  at  destination,  and  this  evi- 
dence was  offered  to  show  delivery  in  bad 
condition,  and  the  facts  and  drcnmstanoes 
which  came  out  along  with  It  which  had  a 
tendency  to  show  negligence,  were  wholly  In- 
suffldent  to  show  an  election  or  Intention  on 
the  part  of  plaintiff  to  base  Its  cause  of  ao- 
tion  on  negUgaice.  The  plaintiff  did  not 
therefore,  try  its  case  upon  a  theory  differ- 
ent from  that  presented  by  its  petition. 

[I]  But  although  the  burden  is  on  defend- 
ant to  show  that  the  loss  arose  through  one 
of  the  causes  for  which  a  shipper  Is  exempt 
as  an  insurer,  yet  the  plaintiff  has  the  prior 
burden  of  Showing  that  it  delivered  the  meat 
to  the  defendant  in  good  condition,  properly 
prepared  for  shipment  While  the  burden  is 
on  defendant  to  •stabllsh  nonliability  as  an 
insurer,  yet  that  burden  does  hot  arise  until 
after  the  shipper  has,  by  proof,  established 
the  facts  necessary  to  create  that  burden.  In 
this  case,  plaintiff's  petition  alleged  that  It 
delivered  to  the  carrier  the  meat  loaded  in 
the  shippet's  own  cars,  known  as  Cudahy  Re- 


frigerator Cars,  and  that  each  car,  thus  load- 
ed with  meat  "was  properly  filled  with  Ice 
and  at  the  proper  temperature,  and  that  said 
meat  was  in  good  marketable  condition." 
Under  these  allegations.  It  wis  incumbent 
upon  plaintiff  to  prove  these  facts,  and  It  in- 
troduced evidence  to  establish  them.  The  de- 
fendant did  not  admit  these  flicts  but  denied 
them.  The  general  denial  in  the  answer 
raised  an  issue  as  to  them  making  It  Incum- 
bent on  plaintiff  to  prove  them.  Hence,  un- 
less the  bills  of  lading  contained  a  written 
admission  on  the  part  of  the  defendant  that 
the  meat  was  in  good  condition  and  properly 
Iced  and  packed  for  shipment,  the  court  could 
not  give  a  peremptory  instruction  to  find  for 
plaintiff  because  this  would  be  tantamount 
to  telling  the  Jury  it  must  believe  plaintiff's 
evidence  as  to  the  good  condition  and  proper 
icing  by  plaintiff,  tt  is  contended  that  the 
bill  of  lading  contains  such  an  admission,  but 
we  do  not  think  so. 

[7]  It  will  be  borne  in  mind  that  these 
shipments  were  in  plalntltTs  own  cars;  that 
they  were  loaded,  Iced,  and  sealed  by  plain- 
tiff at  its  packing  plant  and  delivered  for 
shipment  as  a  sealed  car,  and  that  defendant 
had  nothing  to  do  with  the  inside  thereof. 
The  bill  of  lading  only  acknowledged  rece^it 
of  the  property  "in  apparent  good  order,  con- 
tents and  conditions  of  contents  of  packages 
unknown."  As  the  evidence  shows  that  the 
cars  were  loaded,  iced,  and  sealed  by  plaln> 
tiff  before  delivery  to  defendant  the  bill  .of 
lading  cannot  be  said  to  contain  an  admis- 
sion that  the  meat  was  properly  iced  nor 
that  it  was  in  good  condition  itself;  other- 
wise there  is  no  meaning  to  be  given  to  the 
word  "amtarent"  Indeed,  when  the  bills  of 
lading  were  offered  in  evidence,  plaintiff  dis- 
dalmed  any  other  purpose  Is  offering  them 
except  "for  the  purpose  of  showing  receipt 
of  the  goods  by  the  Santa  F6  and  for  no 
other  purpose."  Neither  does  the  certtflcate 
of  the  Cudahy  Packing  Company,  placed  on 
the  bill  of  lading  by  it,  that  the  meats  had 
been  inspected  according  to  Act  of  Congress 
and  "are  sound,  healthful,  wholesome,  and 
fit  for  human  food"  bind  the  defendant 
That  was  simply  a  certificate  signed  only  by 
the  shipper  and  not  by  the  defendant  and 
did  not  relieve  plaintiff  of  the  necessity  of 
proving  that  the  meat  .was  in  good  condition 
and  had  been  properly  Iced  for  the  begin- 
ning of  the  Journey;  -koA  plaintiff,  at  the 
trial,  recognised  this  by  offering  evidence  to 
establish  those  facts  Otherwise.  It  was  er- 
ror^ therefore^  to  tell  tile  Jury  that  plaintiff's 
evidence  was  that  the  meat  was  la  good  oon- 
dition,  properly  packed,  iced,  and  was  of  the 
right  temperature  When  deUvered  to  defend- 
ant 

[I]  This  was  a  shipment  in  a  sealed  (car  of 
plaintiff's  own  make  and  choosing,  and  de- 
fendant bad  nothing  to  do  with  the  inside 
thereof,  except  to  follow  the  ictng  lnstru< 
tions.    Xhe  defendant,  aa  a  common  carrle: 
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did  not  insure  against  tb«  meat  spolUng  from 
Us  inherent  tendency  to  decay,  not  infla- 
ecced,  affected,  or  brongbt  abont  In  any  way 
by  any  failure  of  defendant  to  perform  Its 
public  duty.  Therefore  the  defendant  should 
have  been  permitted  to  lay  before  ttae  jury 
any  competent  evidence  which  would  tend 
to  show  that  the  meat  spoiled  solely  because 
of  its  own  tendency.  The  defendant  is  not 
required  to  prove  this  by  evidence  of  an  ex- 
press and  x>osltlve  character  directly  to  that 
effect  It  may  be  shown  by  circumstantial 
evidence  which  tends  to  eUmlnate  every  pos- 
sible cause  but  that.  And,  in  this  case,  the 
meat's  inherent  tendency  to  decay  includes 
a  failure  on  the  part  of  plaintifC  to  properly 
pack,  ice,  and  prepare  ti\e  meat  for  ship- 
ment in  a  pr<^er  car  wU3i  proper  Icing  In- 
stmctlonB;  because,  the  plaintiff  having  un- 
dertaken these,  if  the  meat  spoils  because  of 
the  Inefficiency  of  sndi  things,  the  meat  has 
spoiled  from  its  inherent  tendency  so  far  as 
defendant's  liability  Is  concerned.  Where 
there  la  evidence  tending  to  show  that  the 
meat  qpolled  from  its  own  tendency,  either 
by  direct  evidence  to  that  effect,  or  by  dr- 
cmnstantlal  evidence  which  toids  to  elimi- 
nate every  other  cause  but  that,  it  is  tor  the 
Jarj  to  say  whether  defendant  should  be 
held  liable  or  not;  because  if  the  meat  did 
spoil  from  its  own  tendency,  unaffected  by 
any  failure  of  duty  on  the  carrier's  part, 
then,  under  the  law,  defendant  did  not  in- 
sure against  that 

[I]  There  was  no  delay  as  to  one  of  the 
cars,  the  one  going  to  Springfield;  and  as  to 
the  other,  although  there  was  a  delay  of  24 
hours,  yet  plaintiff's  evidence  is  to  the  effect 
that  this  would  have  no  effect  on  the  meat 
if  plalntlfTs  icing  tnatructioos  were  followed. 
It  being  conceded  that  the  meat  was  shipped 
la  plaintiff's  own  cars,  that  they  were  in- 
spected, iced,  loaded,  closed  and  sealed  by  it, 
that  they  moved  forward  without  any  delay 
(that  is,  at  least  none  sufficient  to  cause 
decay  if  instructions  were  obeyed),  and  that 
the  cars  went  forward  to  destination  with 
seals  unbroken,  it  would  seem  that  the  decay 
of  the  meat  arose  either  because  the  defend- 
ant faUed  to  follow  icing  instructions,  or  be- 
cause of  the  meat's  inherent  tendency  to  de- 
cay. If  the  meato'^ecayed  from  the  former 
cause  the  defendant  would  be  liable;  if  It  de- 
cayed from  the  latter  cause,  the  defendant 
would  not  be  liable  If  the  defendant  in- 
troduced testimony  tmdlng  to  show  that  it 
followed  Idng  Instructions  strictly  and  the 
jury  Itelieved  ttiat  U  did  *o  foUow  thenii 
then,  since  under  the  drcumstanoes  of  thit 
case  every  other .  teasonahle  cause  for  the 
decay  of  the  meat  is  excjided  except  Its  nat> 
Ural  tendency,  the  Jury  would  have  the  right 
to  say  that  the  meat  spoiled  froqi  the  latter 
cause  and  thai  the  defetudant  was  not  liable. 
And  where  defendant  introduces  evidence 
which,  either  dli«cUy :  or  by  a  pweesa  of 
elimination,  tends  to  show  that  the  deeaj 


arose  through  the  meat's  own  inflrmity,  or 
to  create  a  reasonable  inference  to  that  ef- 
fect, unaffected  by  any  failure  of  the  car- 
rier's public  duty,  then  the  question  is  for 
the  Jury  to  say  whether  the  meat  did  or  did 
not  spoil  from  its  own  tendency.  In  short 
whenever  the  evidence  Is  in  such  condition 
that  the  Jury  can  reasonably  draw  the  Infer- 
ence either  that  the  meat  was  not  spoiled,  or 
that,  if  spoiled,  it  was  caused  by  plaintiff's 
Improper  packing,  idng,  or  instructions,  or 
because  of  Its  inherent  tendency,  unaffected 
by  anything  In  the  carrier's  treatment  or 
conduct,  then  the  question  of  the  latter's  li- 
ability is  for  the  jury.  Funsten  Fruit  Co. 
V,  Toledo,  etc,  R.  Co.,  163  Mo.  App.  426, 
143  S.  W.  839;  Blake  v.  St  Joseph,  etc.,  R. 
Co.,  159  Mo.  App.  405,  141  S.  W.  24 ;  Thomp- 
son V.  Qulncy,  etc.,  B.  Ck).,  136  Mo.  App.  404, 
117  S.  W.  1193. 

[10]  The  evidence,  offered  on  the  part  of 
the  defendant,  tending  to  show  that  the  ca- 
pacity of  the  ice  bunkers  in  the  Gndahy  re- 
frigerator cars  is  not  sufSdently  large  to 
keep  the  meat  at  the  proper  point  of  refrig- 
eration so  as  to  preserve  it  from  decay, 
Should  have  been  admitted;  since  it  went  to 
the  question  of  whether  the  plaintiff  had 
properly  done  its  part  in  preparing  the  ship- 
ment, and  also  whether  the  meat  spoiled 
from  this  cause  and  not  because  of  any  fault 
on  the  part  of  the  carrier. 

The  Judgment  Is  reversed  and  the  cause  is 
remanded.    All  concur. 


BUSH  V.  BLOCK  et  aL     (No.  12026.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  12, 1916.) 

1.  JODGMBNT     i8=»688  —  OoiroursiviiNBSs  — 
Matters  Involved. 

A  judgment  in  suit  on  a  note  was  conclusive 
as  to  all  facts  involred  therein  In  a  suit  by  the 
assignee  of  the  judgment  to  foreclose  the  inter- 
est of  the  maker  of  the  note  in  the  policy  of  life 
insurance  assigned  to  secure  the  note. 

[Ed.   Note. — ^For  other  cases,   see   Judgment, 
Cent  Dig.  t  1206;    Dec.  Dig.  <S=>683.] 

2.  judgmknt  €=>614(2)— jcpshxnt  fob  debt 
—Remedy  by  Knfobcement  of  Lien. 

The  obtaining  of  a  general  judgment  for 
a  debt  does  not  bar  the  remedy  for  the  enforce- 
ment of  a  lien  upon  the  security  for  the  debt 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent.  Dig.  i  1127;   Dec  Dig.  <S=>614(2)T 

S.  INBOKANCK  «=»222  —  LinB  PoUOT— RlOHT 
or  ASSIONBK. 

The  assignee  of  a  life  insurance  policy  tak- 
en as  security  for  the  insured's  note  had  the 
riRht,  upon  insured's  refusal  to  pay  further  pre- 
miums, to  convert  the  policy  into  a  paid-up  pol- 
icy, upon  notice  to  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  492;'  Dec.  Dig.  ®=)222.] 

4.  Insokance  «=»222  -r-  Assignment  oi-  Life 
PoucT— Obugation  to  Pay  PBEMfUifs. 
The  assignment  of  a  life  insurance  policy  as 
security  for  a  note  did  not  relieve  the  insured  of 
the  obligation  to  pay  premiums. 

[Ed.  Note. — For  other  cases,   see  Insurance,    ^-^ 

—  ■      -   'Qo.    r»--    ru™  dlt-^'>o'x^  .     /    ^   _    _ 


Ceat  Dig.  §  492 ;   Dec.  Dig.  «s?22a.] 
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ff.  InMitAnCB  «=»222  —  NBCE8SABT  Pabtt  — 
Statute. 
Under  Key.  St  1909,  §  1732,  providing  that 
any  person  who  has  or  claims  an  interest  in  a 
controversy  adverse  to  the  plaintiff,  or  who  is 
a  necessary  party  to  a  complete  determination  or 
settlement  of  the  question  involved,  may  be  made 
a  defendant,  in  suit  by  an  assignee  of  judgment 
on  a  note  to  foreclose  insured's  interest  in  a 
life  policy  assigned  by  him  as  security  for  the 
note,  which  policy,  upon  insured's  failure  to  pay 
premiums,  the  holder  of  the  note  converted  into 
a  paid-up  policy,  the  insurance  company,  not 
claiming  an  interest,  was  not  a  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  492;  Dec.  Dig.  <&=9222.] 

8.  liiiaTATioR  OF  Actions  «=»168— Statdte 

OF  LnilTATION   —  LiKN  ON  LiFE  INSURANCE 
POUCT. 

The  lien  on  a  life  policy  assigned  to  secure 
insured's  note  is  regarded  as  an  incident  there- 
to, and,  so  long  as  the  debt  for  which  the  securi- 
ty is  given  is  kept  alive,  the  lien  remains  alive, 
and  suit  to  foreclose  is  not  barred. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent.  Dig.  S  654;    Dec.  Dig.  <3=»168.] 

7.  Altebation  of  Instbuioints  €=»2&— Life 
INSCBANCE — ^Assignment  of  Pouoy — Sup- 

BTCIENCT    OF   EVIDENCE. 

In  suit  to  foreclose  insured's  interest  in  ft 
life  policy  assigned  to  secure  his  note,  evidence 
held  sufficient  to  show  that  the  words  "or  when 
payment  is  demanded"  were  in  the  assignment 
when  it  was  signed. 

[Ed.  Note. — PoV  other  cases,  see  Alteration  of 
Instruments,  Cent.  Dig.  {§  259-263;  Dec.  Dig. 
«=»29.] 

8.  Pabtieb  ®=352— Amendment— New  Pabtt— 
Statute. 

Under  Rev.  St  1909,  U  1848,  1849.  1854, 
1857,  permitting  amendments  before  final  judg- 
ment by  bringing  in  new  parties,  etc.,  in  suit  to 
foreclose  insured's  interest  in  a  life  policy  as- 
signed to  secure  his  note,  amendment  of  the  peti- 
tion, after  submission  of  the  case,  to  bring  iii  as 
a  party  insured's  attorney,  to  whom  insured  as- 
signed after  submission,  was  allowable  where  the 
new  facts  alleged  were  not  inconsistent  with  the 
facts  on  which  tbs  case  was  tried,  being  merely 
those  arising  since  submission  and  not  affecting 
the  issues,  bnt  possibly  affecting  the  validity 
of  any  judgment  that  might  be  rendered  for 
plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Parties, 
Cent  Dig.  i  88 ;  Dec.  Dig.  «=>52.} 

9.  Pasties  «=>59(2)— Substitution  of  Pab- 
tt— Statute. 

By  Rev.  St  1909,  {  1924,  touching  substi- 
tution of  parties  upon  transfer  of  an  interest,  in 
suit  to  foreclose  insured's  interest  in  a  life  pol- 
icy assigned  as  security  for  a  note,  insured's  at- 
torney, upon  assignment  by  insured  to  him  aft- 
er submission  of  the  case,  could  be  substituted 
as  defendant  for  insured. 

[Ed.  Note. — For  other  cases,  see  Parties,  Gent 
Dig.  §g  91,  92;  Dec.  Dig.  «s»60^).] 

10.  Pasties  e=»63  —  Amendment  —  Substitu- 
tion OF  Pabtt. 

As  a  general  rule,  the  substituted  party  takes 
up  the  litigation  where  the  original  party  left  it 
[Ed.  Note. — For  other  cases,  see  Parties,  Cent 
Dig.  {  99;    Dec  Dig.  «=»88.] 

11.  Appeabance  «=>24<5)— Oenebai,  Appeab- 

AIIOB— iSUBSTITUTBD  PABTT— FaJDCUBB  TO  IS- 
SUE AND  Sebve  Summons. 
The  fact  that  no  summons  was  issued  and 
served  upon  a  party  made  a  defendant  after  sab- 


mission  of  the  case  upon  asrignmeot  to  him  of 
the  subject-matter  could  not  oe  relied  npon  by 
him  to  destroy  the  judgment  rendered,  where, 
by  filing  motion  to  strike  out  the  amended  peti- 
tion, he  voluntarily  entered  his  general  appear- 
ance to  the  merits  of  the  case,  such  an  appear- 
ance being  in  fact  general,  though  the  moving 
party  says  his  appearance  is  special  only,  the 
motion  filed  being  an  absolute  submission  to  the 
jurisdiction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  }  126;   Dec.  Dig.  «=»24(5).l 

12.  Depositionb  «=»90— Use  as  Bvidencb— 
Pbesenoe  in  Coubt  OF  Deponent. 
In  suit  to  foreclose  insured's  interest  in  a 
life  policy  assigned  by  him  as  security  for  his 
note,  the  exclusion  of  insured's  depoedtion  taken 
by  plaintiff,  a  notary  public,  was  proper  where 
insured  was  in  court  and  was  himself  called  to 
the  stand  and  allowed  to  testify. 

[Ed.  Note. — For  other  cases,  see  Depositioiis, 
Cent  Dig.  H  248^66,  258-260 ;  Dec.  Dig.  «=» 
tfU.j 

18.  Evidence  iS=>211  —  Admission  bt  Oaix- 

iNo  Witness — Deposition. 

The  taking  of  defendant's  deposition  by  a 

notary  public  who  was  plaintiff  in  the  suit  did 

not  constitnte  defendant  plaintiff's  witness,   so 

aa  to  make  his  statements  admissions  of  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  738-744;   Dec.  Dig.  «=>211.] 

14.  WiTNKBBES  «S»178(1)  —  GOMPBKBNOT  — 
TSANSACnONS  WITH  Deoedknt— Waiveb. 
In  suit  to  foreclose  insured's  interest  in  a 
life  policy  assigned  by  him  as  security,  the  tak- 
ing of  insured's  deposition  by  the  assignee  of  the 
widow  of  the  deceased  and  original  holder  of  the 
note  waived  insured's  incompetency  as  a  witness, 
on  account  of  the  holder's  death,  to  testify  con- 
cerning transactions  had  with  tne  latter, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  722-724;   Dec.  Dig.  «=»178(1).] 

Appeal  from  Cinmlt  Court,  Jacksoa  Coun- 
ty;  E.  E.  Porterfield,  Judge. 

"To  be  officially  published." 

Suit  by  Charles  U.  Bush  against  Maurice 
Block  and  anotbw.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

F.  Titos  and  S.  A.  Dew,  both  of  Kansas 
City,  for  appellants.  R.  W.  Orlmm  and  Cba& 
M.  Bosb,  both  of  Kansas  City,  for  respond- 
ent 

TRIMBLE,  J.  This  suit  in  eqnlty  was 
bronght  originally  against  the  defendant 
Block  alone,  to  foreclose  bis  Interest  tn  a 
policy  of  life  insurance  Cbr  |2,000  Issued  to 
said  Block  by  the  EqultAAle  life  Assurance 
Society  of  the  United  States,  dated  July  18, 
1801.  Tlie  foreclosure  was  sought  upon  the 
ground  that  the  policy  had  been  assigned  as 
security  for  a  debt  now  held  and  owned  by 
plaintiff,  and  which  defendant  Blocik  liad 
failed  to  pay. 

It  seems  that  <»  October  30,  1896,  BIo<A 
executed  to  John  P.  Loomas  his  promissory 
note  for  $600  due  December  30th,  after  date, 
bearing  8  per  cent  interest  from  date  nntU 
paid;  that  Block  delivered  to  said  Loomas, 
as  security,  the  aforesaid  policy  of  Insur- 
ance with  the  following  assignment  orjnort- 
gage  attached  thereto: 
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"Kansas  City,  Mo.,  Dec.  22,  189& 
"I  bereby  •asiKn  policy  number  540329,  which 
is  hereto  attached,  to  J.  P.  Loomas,  his  heirs 
md  nssigns,  as  his  interest  may  appear. 

"This  asBigiiment  is  made  to  protect  said  J. 
P.  Loomas  against  loss  on  my  note  for  ($500.00) 
five  hoodred  dollars,  which  he  holds,  and  also  to 
protect  him  against  loss  by  reason  oi  his  indorse- 
meot  on  the  note  of  the  M.  Block  Produce  Co- 
now  hdd  by  the  American  Nat  Bank  for  ($900.- 
00)  nine  hundred  dollars.  Xhese  notes  will  be 
ndaced  from  time  to  time  and  th^  assignment 
of  this  policnr  is  made  to  protect  and  jwy  these 
notes  for  whatever  amount  remains  unpaid  at 
ray  death,  or  when  payment  is  demanded. 

"[8i«ned]    Maurice  Block." 

Afterwards,  In  May,  1901,  Loomas  died 
leaTing  a  will  In  whl<^  Us  widow  was  made 
lestduary  legatee.  While  the  said  note,  pol- 
icy, and  assignment  were  In  the  bands  of 
the  execntrlz  of  the  will  as  a  part  of  the 
assets  of  said  estate,  said  Block  appeared 
before  a  notary  public  (plaintlfr  herein)  on 
the  Sth  of  December,  1902,  and  acknowledged 
the  assignment  to  be  his  free  act  and  deed, 
and  the  ceiUflcate  of  said  aclmowledgment 
was  dnly  Indorsed  npon  said  assignment 
After  Loomas'  estate  was  duly  settled  In 
the  probate  court,  said  9500  note,  with  the 
tecorlty  therefor,  passed  to  and  became  the 
IHt>perl7  of  «ild  widow,  Mary  I.  Loomas,  on 
Xorembw  25,  1908. 

It  seems  that  the  pronlum  on  the  policy 
dne  October  2,  1903,  was  not  paid,  and,  as 
Block  conld  not  bo  Indnced  to  pay  further 
piemlmns,  the  policy  was,  after  dne  notice 
to  Blocfc,  forwarded  to  the  company  to  be 
converted  Into  a  pald-np  policy.  In  accord- 
ance with  the  terms  thereof,  tar  as  many 
twentieths  of  tbe  original  policy  as  there 
were  cMnplete  annual  payments  made,  and 
the  Insurance  company  accordingly  convert- 
ed said  poUcy  Into  a  paid-up  policy  for  $1,- 
200.    This  was  done  April  29,  1904. 

Afterwards,  Mrs.  Loomas  brought  suit  on 
said  note  against  Block  in  the  drcolt  court 
of  Jackson  county.  Mo.,  In  which  personal 
•errice  .was  obtained,  and  ludgment  In  her 
faror  was  rendered  March  7,  1907. 

On  August  81, 1909,  Mrs.  Loomas  assigned, 
in  writing,  said  Judgment  and  also  all  Inter- 
est In  the  policy  (now  changed  to  a  paid-up 
poUcy  for  ^,200)  to  the  plalntiiT,  Charles  M. 
Bnsh.  He  instituted  tbe  present  suit  to 
foredose  on  April  26,  1914.  The  defendant 
Block,  through  his  counsel  Franir  Titus,  filed 
an  answer  setting  up  various  defenses  which 
will  be  stated  and  considered  later.  The 
cause  was  heard  at  the  September  term,  Sep- 
tember 29  and  30,  1^14,  and  was  taken  under 
advisement  At  tbe  time  of  tbe  Institution 
of  the  suit  on  down  to  and  during  the  hear- 
ing of  the  case  and  after  the  submission  to 
tbe  court,  the  defendant  Block  was  the  sole 
owner  of  the  equity  of  redemption  in  said 
IxAlcy.  While  said  cause  was  being  held  by 
the  court  under  advisement  and  waiting  for 
briefs,  the  defendant  Block,  on  October  7, 
1914,  executed  a  hill  of  sale  attempting  to 
transfer  and  assign  said  policy  to  his  sold 
attorney  Tltua.     Thereupon,  on  October  16| 


1914,  at  tbe  same  term,  plaintiff  filed  an 
amended  petition  which  stated  tbe  same 
cause  of  action  as  tbe  original  petition,  but 
which  made  Titus  a  defendant  also,  and  al- 
leged that  defendant  Block  was  tbe  sole  own- 
er of  the  equity  of  redemption  In  tbe  policy 
down  to  and  after  tbe  taking  of  tbe  case 
under  advisement,  and  that,  while  said  case 
was  80  under  advisement,  said  Block,  for  a 
consideration  of  $1,  had  assigned  said  policy 
to  said  Titus,  who  received  same  with  full 
knowledge  of  itlaintifiTs  rights  and  of  tbe 
proceedings  In  the  trial  of  the  case,  and  that 
the  purpose  of  said  assignment  was  to  take 
the  title  to  said  equity  of  redemption  out  of 
defendant  Block  and  beyond  the  scope  of 
any  Judgment  that  might  be  rendered,  mak- 
ing It  necessary  that  said  Titus  be  made  a 
party,  and  praying,  In  addition  to  the  prayer 
of  tbe  former  petition,  that  Titus  be  enjoin- 
ed from  transferring  the  equity  o£  redemp- 
tion to  other  persons,  and  thereby  render  it 
impossible  to  secure  an  adjudication  of  plain- 
tiff's rights  and  cause  him  Irreparable  In- 
jury, since  Block  was  insolvent  and  could 
not  be  compelled  to  respond  In  damages.  The 
court  set  the  hearing  on  the  restraining  or- 
der for  October  17,  1914,  after  bond  had 
been  filed  and  approved.  On  that  day  tbe 
hearing  was  reset  for  October  20,  1914.  On 
October  Id,  1914,  defendant  Frank  Titus  ap- 
peared and  filed  motion  to  strike  out  th^ 
amended  petition,  which  was  takeii  onder  ad- 
visement by  the  court  and  on  January  16, 

1915,  was  overruled;  the  defendant  Titus 
excepting.  The  case  was  then  set  down  for 
further  hearing  ou  March  22,  1915,  at  which 
time  defendant  Block  appeared  by  his  coun- 
sel Titus,  but  the  latter  for  himself  Individ- 
ually declined  to  plead  to  the  amended  pe- 
tition and  was  adjudged  to  be  in  default  At 
the  final  hearing  on  this  date,  defendant 
Block,  through  bis  attorney  Titus,  disclaim- 
ed any  desire  to  have  further  time  to  intro- 
duce evidence.  Whereupon  tbe  plaintiff  in- 
troduced evidence  showing  the  transfer  to 
Titus  after  the  submission  of  the  case.  No 
evidence  was  offered  in  behalf  of  either  de- 
fendant upon  this  branch  of  the  case.  The 
court  thereui)on  rendered  Judgment  in  favor 
of  plaintiff,  finding  that  plaintiff  had  a  lien 
or  mortgage  on  tbe  policy  superior  to  tbe 
rights  of  said  defendants,  and  that  tbe  title 
of  Titus  was  subject  to  the  rights  of  plain- 
tiff ;  that  there  was  due  on  the  Indebtedness 
to  plainUff  tbe  sum  of  $1,303.43.  The  court 
then  decreed  that  the  equity  of  redemption 
in  the  poUcy  be  foreclosed,  and  that  defend- 
ants and  each  of  them  be  restrained  and  en- 
Joined  from  disposing  of  the  policy,  and  that 
defendant  Block  take  nothing  on  account  of 
his  counterclaim.    Both  defendants  appealed. 

[1, 2]  Tbe  point  that  tbe  original  petlUon 
failed  to  state  facts  sufScient  to  constitute 
a  cause  of  action  is  without  merit  A  num- 
ber of  objections  are  made  to  the  petition, 
each  on 
certain 
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I  the  ground  that  it  fails  to  state  a  /^^/-k/^rvT^> 
fact,  but  a  reading  of  the  peUtloiy  VjVjOy  IC 
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discloses  that  tlie  claim  that  such  facts  are 
omitted  Is  groundless.  Other  facts  which 
defendants  claim  were  not  stated  were  not 
necessary  to  be  stated  In  view  of  the  general 
Judgment  obtained  against  Block  on  said 
1500,  which  was  pleaded  in  the  petition,  and 
which  Judgment  ooncluslvely  settled  all  facts 
involved  therein.  One  of  the  objections,  how- 
ever, deserves  special  notice.  It  is  contended 
that  Mrs.  Loomas  and  plalntifF  as  her  as- 
signee mnst  be  deemed  to  have  elected,  as  a 
matter  of  law,  to  look  to  the  defendant  Block 
In  person  and  not  to  the  security  offered  by 
the  policy  because  the  right  to  foreclose  was 
lost  by  suing  Block  personally  on  the  note. 
The  rule,  however,  Is  that  the  obtaining  of 
a  general  Judgment  for  a  debt  does  not  bar 
the  remedy  for  the  enforcemmt  ot  a  lien 
upon  the  security  for  that  debt  Funk  r. 
Seehom,  Adm'r,  99  Ma  App.  S87,  loc.  clt  600, 
74  S.  W.  445;  Maffat  v.  Greene,  149  Mo.  48, 
50  S.  W.  809 ;  Board  of  Trustees  v.  Pry,  192 
Ma  652,  loc.  dt  561,  91  S.  W.  472;  McGanley 
V.  Brady,  123  Ma  Appw  658,  loa  dt  663,  100 
S.  W.  541;  23  Oyc.  1193.  Nor  does  the 
amended  petition  state  any  different  cause 
of  action,  as  to  the  foreclosure  sought,  from 
the  original.  A  comparison  of  the  two  amply 
demonstrates  this. 

[8,4]  The  assignee  of  the  policy  had  the 
right,  upon  Block's  refusal  to  pay  further 
premiums,  to  convert  it  Into  a  paid-up  policy. 
Block,  in  the  policy,  contracted  to  pay  the 
premiums.  The  value  and  life  of  the  policy 
depended  upon  their  regular  payment.  If 
premiums  stopped,  the  only  right,  of  value 
under  the  policy,  was  to  have  it  converted 
Into  as  many  twentieths  of  its  face  value  as 
there  were  premiums  paid.  The  assignment 
of  the  policy  to  Loomas  as  security  for  the 
note  did  not  relieve  Block  of  the  obligation 
to  pay  premiums.  Grant  v.  Alabama  Gold 
Life  Ins.  Co.,  76  Ga.  675 ;  In  re  Davison  (D. 
0.)  179  Fed.  750;  25  Cyc.  774,  775;  KlUoran 
V.  Sweet,  72  Hun,  194,  25  N.  T.  Supp.  295, 
affirmed  144  N.  Y.  703,  89  N.  B.  857;  19  Am. 
4  Eng.  Ency.  of  Law  (2d  Ed.)  88.  It  was 
still  his  duty  to  pay  them.  From  1902  there 
was  difficulty  In  getting  Block  to  pay  them. 
Finally,  In  October,  1903,  he  refused  to  pay 
any  longer,  and,  in  1904,  he  was  notlfled  In 
writing  that  on  a  certain  date  Mrs.  Loomas 
would  apply  to  the  insurance  company  for 
a  paid-up  policy.  On  default  in  the  pay- 
ment of  premiums  the  policy  could  be  con- 
verted into  a  cash  surrender  value  or  into 
paid-up  Insurance.  Of  course,  the  former 
would  be  much  smaller  than  the  latter. 
With  Block  refusing  to  pay  premiums,  Mrs. 
Loomas  was  in  a  position  where  she  must 
either  pay  the  premiums  herself  or  take  the 
cash  surrender  value  or  a  paid-up  policy. 
If  she  paid  the  premiums,  there  was  no  tell- 
ing how  long  she  would  be  compelled  to  do 
so,  and,  If  the  Insured  lived  long,  the  pre- 
italums  would  equal  or  exceed  the  policy,  and 
the  debt  would  stlU  be  unpaid.  Mrs.  Loomas 
was  under  no  obligatioti  to  pay  them.    She 


therefore,  upon  notice  to  Block,  had  it  con- 
verted Into  a  paid-up  policy,  which  she  had 
a  right  to  do.  In  re  Davison  (D.  C.)  179 
Fed.  750;  26  Cyc.  775*  776.  As  said  by 
Jackson,  J.,  in  Grant  t.  Alabama,  etc.,  Ins. 
Co.,  76  Qa.  675,  loc.  dt.  582: 

.  "It  would  be  manifestly  oBJnst  to  give  a  se< 
cnrity,  kill  it  by  failare  to  keep  it  alive  by  feed- 
ing It,  and  then  claim  a  jttdcment  •  *  *  for 
his  own  wrong." 

The  reason  the  policy  is  now  a  paid-up 
policy  for  $1,200,  Instead  of  a  going  policy  for 
$2,000,  on  which  the  obligation  to  pay  pre- 
miums would  still  continue,  is  because  of 
Block's  failure  to  perform  his  duty  in  keep- 
ing up  his  premiums.  Hence  he  cannot  take 
advantage  of  bis  own  wr(mg  nor  demand 
damages  on  a  counterclaim  for  tbe  conver- 
sion of  the  policy  into  a  paid-up  policy  for 
$1,200.  And,  as  we  have  seen,  Mrs.  Loomas 
had  the  right  to  have  It  changed  under  the 
drcumstances. 

[5]  This  leads  us  to  another  contention  of 
defendants  closely  related  to  the  one  Jnst 
considered.  That  is  that  the  insurance  com- 
pany was  a  necessary  party  to  this  proceed- 
ing. Under  the  statute,  any  person  who  has 
or  claims  an  interest  In  the  controversy  ad- 
verse to  the  plaintiff,  or  who  Is  a  necessary 
party  to  a  complete  determination  or  settle- 
ment of  the  question  involved,  may  be  made 
a  defendant  Section  1732,  B.  S.  Mo.  1909. 
But  the  insurance  company  ndther  has  nor 
claims  an  Interest  in  this  controversy  ei- 
ther adverse  to  or  in  favor  of  plaintiff,  nor 
Is  it  a  necessary  party  to  a  settlement  ot 
the  question  In  this  suit  That  question  is 
whether  plaintiff  has  a  lien  on  the  policy  for 
the  debt,  and  whether  that  Hen  shall  be 
enforced  by  foredosure.  The  Insurance  com- 
pany was  not  a  party  to  the  assignment  nor 
is  it  Interested  In  the  subject-matter  of  the 
suit,  viz.,  the  policy,  or  in  the  ownership 
thereof.  Bven  if  it  were  or  had  been  made  a 
party,  it  could  not  be  required  to  change  the 
policy  from  $1,200  back  to  $2,000,  since,  by 
virtue  of  Block's  refusal  to  pay  premiums, 
the  obligation  and  liability  of  the  insurance 
company  have  become  fixed.  Besides,  for  a 
better  reason,  any  such  claim  on  the  part 
of  Block  against  tbe  insurance  company, 
even  if  it  had  been  asserted,  would  be  out- 
side the  scope  of  this  suit  The  Insurance 
company  was  not  a  necessary  party.  Bald- 
win V.  Jordan  (Tex.  Civ.  App.)  171  S.  W. 
1016,  loc.  dt  1017. 

[•]  Nor  was  the  present  action  barred  by 
the  statute  of  limitation.  The  lien  or  mort- 
gage on  the  policy  to  secure  tbe  note  is  re- 
garded as  an  incident  thereto,  and  so  long  as 
the  debt  for  which  the  security  is  given,  is 
kept  alive,  the  lien  remains  alive.  Johnson 
V.  Johnson,  81  Mo.  331,  loc  dt  338;  Berry- 
man  V.  Becker,  173  Mo.  App.  S46,  loc  dt 
856,  158  S.  W.  899. 

[7]  It  Is  claimed  that  the  assignment  has 
been  fraudulently  altered,  in  that  the  con 
dudlng  words  "or  when  payment  Is  demand- 
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ed"  were  added  after  Ita  execution.  But 
there  U  no  erldence  Bbowlng  tliat  time 
words  were  added  after  the  docninent  waa 
signed.  Block  swore  be  did  not  reed  the  as- 
signment when  It  was  signed.  He  therefore 
oiiiJd  not  my  whether  the  words  were  there 
or  not.  Every  handwriting  expert  says  the 
Tords  are  In  the  same  handwriting  as  the 
rcet  of  tlie  paper.  There  la  SufBdent  evi- 
dence to  gbow  that  tbese  words  were  In  the 
issignment  when  It  was  signed.  The  evl- 
ilence  Is  tliat  Mr.  Loomas  wrote  the  assign- 
ment, and  consequently  he  wrote  the  words 
«ld  to  bare  been  added.  Before  Mr.  Loomas' 
lesth.  Block  wrote  him  one  or  two  letters 
wbldt,  In  effect,  are  admissions  that  Loomas 
lid  not  bsTe  to  wait  tintU  Block's  death  to 
:ealize  on  the  note  or  to  foreclose  the  policy. 
n  addition  to  this,  after  Mr.  Loomas'  death, 
ridcta  was  clearly  after  the  words  conld  pos- 
ibiy  have  be«n  pot  In  there,  since  they 
rere  in  Loomas'  handwriting.  Block  ac^nowl- 
dged  the  assignment  as  it  now  appears  he- 
rn a  notary  pabllc.  The  fact  that  said 
fltiry  pabllc  now  happens  to  be  tbe  plaln- 
Iff  herein  makes  no  difference.  At  that  time 
e  liad  no  Interest  in  said  assignment. 
(Ml]  It  Is  also  urged  that  the  court  bad 
»  aotbority  to  allow  the  amended  petition 
)  be  Sled  after  the  case  had  been  tried  and 
■bmitted.  As  heretofore  stated,  the '  only 
IdltioD  made  to  tbe  original  petition  by  the 
nended  one  was  to  moke  Titus  a  party 
Ml  set  up  the  transfer  to  him  of  the  title 
I  the  equity  of  redemption  since  the  sub- 
isslon.  It  was  perhaps  necessary  to  the 
ilidlty  of  any  Judgment  that  might  be  ren- 
^Ki  in  plalntUf's  faror  that  Titus  be  made 
party.  Section  2836,  R.  S.  Mo.  1909;  Mc- 
raley  t.  Brady,  123  Mo.  App.  «58, 100  S.  W. 
1  Bnt  Titus  did  not  become  a  necessary 
rty  until  after  the  submission  of  the  case 
d  did  so  with  tbe  most  full  and  complete 
tlce  of  plaintiff's  rights  and  claims.  The 
leodment  was  allowable.  Pratt  t.  Walther, 
Mo.  App.  48L  And  it  could  be  made  even 
ter  submission  of  the  case.  Sections  1848, 
»9,  B.  S.  Mo.  1909;  Reyburn  v.  Mitchell, 
»  Mo.  365,  379,  16  S.  W.  592,  27  Am.  St. 
p.  350;  O'Fallon  v.  Clopton,  80  Mo.  284, 
S.  W.  302;  Coats  t.  Elliott,  23  Tex.  606. 
reality,  the  amendment  was  a  substitution 
Titus  for  Block,  and  the  former  could  be 
»tituted  for  tbe  latter.  Section  1924,  B. 
Mo.  1909.  As  a  general  rule,  the  subatltut- 
party  takes  up  tbe  litigation  at  the  point 
ere  tlie  original  party  left  it.  20  Enc^.  of 
&  Pr.  1061;  Wellman  t.  Dismukes,  42  Mo. 
i ;  2  Am.  &  £ng.  Ency.  of  Law,  1079.  Tbe 
ended  petition  was  confined  to  the  same 
)ject-matter  as  before.  The;  new  facts  al- 
ed  were  not  inconsistent  with  tbe  facts  on 
ich  the  case  was  tried.  Indeed,  the  same 
to  were  alleged,  and  the  new  facts  were 
rely  tbose  arising  since  the  submission  of 


the  case  and  In  no  way  affecting  the  Issues 
involved,  but  did  perhaps  affect  the  validity 
of  any  Judgment  that  might  be  rendered  for 
plaintiff.  Hence  the  amendment  was  proper. 
Sections  1848,  1854,  and  1857,  R.  S.  Mo.  1909; 
Cohn  V.  Senders,  175  Ma  455,  467,  75  S.  W. 
413;  Ward  v.  Davidson,  89  Mo.  445,  455,  1 
S.  W,  846. 

[11]  The  fhct  that  no  sommons  was  issued 
and  served  upon  Titus  cannot  now  be  relied 
upon  by  him  to  destroy  tbe  Judgment  ren- 
dered; for,  by  filing  a  motion  to  strike  out 
the  amended  petition,  he  voluntarily  entered 
his  general  appearance.  This  motion  did  not 
go  to  the  Jurisdiction  of  the  court  over  him 
nor  to  the  question  of  service  or  lack  of 
service.  It  went  to  the  merits  of  the  case. 
Such  appearance  Is,  in  effect,  general,  even 
if  tbe  moving  party  soys  his  appearance  is 
special  only.  Edgell  v.  Felder,  84  Fed.  69, 
28  C.  C.  A.  382;  Wlcecarver  v.  Mercantile, 
etc.,  Ins.  Oa,  137  Mo.  Ak>.  247,  255,  117  S.  W. 
696.  Tbe  motion  filed  was  an  absolute  sub- 
mission to  the  Jurisdiction  of  the  court,  and 
that  made  the  appearance  general.  3  Cyc. 
502,  503,  611;  Thomasson  v.  Mercantile 
Town  Mut  Ins.  Co.,  114  Mo.  App.  109,  115, 
89  S.  W.  564,  1135.  By  challenging  the  suf- 
ficiency of  the  amended  petition  the  defend- 
ant Titus  entered  his  general  appearance 
whether  he  Intended  to  do  so  or  not.  King* 
V.  Hyatt,  61  Kan.  518,  34  Pac.  461;  3  Cyc. 
504,  608,  509;  Albert  v.  Clarendon  Land, 
etc.,  Co.,  53  N.  J.  Eq.  623,  23  Atl.  8 ;  Welch 
V.  Ayres,  43  Neb.  328,  61  N.  W.  633 ;  Pry  v. 
Hannibal,  eta,  R.  Co.,  73  Mo.  123, 127;  State 
ex  rel.  v.  Grimm,  239  Mo.  135,  loc  clt  174, 
143  S.  W.  483.  See,  also,  Tower  v.  Moore, 
52  Mo.  118,  loc.  clt.  120. 

[12-14]  The  exclusion  of  the  defendant 
Block's  deposition  taken  by  plaintiff  was  not 
error.  Defendant  offered  the  deposition; 
but,  upon  the  attention  of  the  court  being 
called  to  the  presence  of  Block,  the  deposition 
was  excluded  and  Block  himself  called  to 
the  stand  and  allowed  to  testify.  The  taking 
of  Block's  deposition  did  not  constitute  him 
plaintiff's  witness  so  as  to  make  Ms  state- 
ments admissions  of  plaintiff.  The  taking  of 
said  deposition  waived  Block's  incompeten- 
cy, on  account  of  Loomas'  death,  to  testify 
concerning  transactions  bad  with  the  latter. 
But  the  matters  Block  desired  to  testify 
about,  which  were  excluded,  were  matters 
which  the  Judgment  on  the  notes  rendered 
In  Mrs.  Loomas'  favor  had  made  res  (idjudi- 
cata.  Tbese  were  that  he  had  paid  the  note 
to  Loomas;  that  the  note  .should  have  been 
made  to  the  American  National  Bank;  that 
Loomas  suffered  no  loss  on  accoimt  of  the 
note,  etc. 

Other  objections  are  made  to  the  decree, 
but  we  think  they  are  covered  by  the  fore- 
going. 

The  Judgment  is  affirmed.    All  concur. 
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(Mo. 


OITIZBNS'  BANK  OF  SBNATH  t.  DOUG- 
IiASSetaL    (No.  1648.) 

(Springfield  Court  o£  Appeals.     BiissoatL 
June  17,  1916.) 

1.  KVIDENCE    <g=>183(14)— DoCUMltNTART   EVI- 
DENCE—COPY— LOSS  OF  Obiginal. 

In  a  bank's  action  on  a  note,  where  the  tea- 
timony  was  sufficient  to  justify  the  conclusion 
that  its  cashier,  when  agreeing  with  the  maker 
and  certain  third  persons  that  such  third  per- 
sons would  pay  the  note,  was  acting  for  the 
bank,  and  a  letter  of  such  third  person  to  the 
bank,  stating  that  the  cashier  and  another  par- 
ty had  assumed  the  payment  of  the  not^  and 
that  he  also  agreed  to  pay  It  if  they  did  not, 
was  found  among  the  cashier's  personal  letters, 
the  loss  of  the  original  was  properly  accounted 
for,  and  there  was  no  error  in  the  admission  of 
a  copy  thereot 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i{  615,  634;   Dec.  Dig.  <8=»183(14).] 

2.  Tbiai.     «=>25(4)—Abotjmeht— Right     to 
Open  and  Olose. 

In  a  bank's  action  <»  a  note,  where  the  de- 
fendants admitted  execution  and  delivery  of 
the  note,  but  did  not  admit  the  ownership  and 
nonpayment,  and  where  plaintiff  voluntarily 
assumed  to  prove  such  facts,  but  they  were 
not  made  issues  in  the  case  either  by  the  plead- 
ings or  by  the  conduct  of  defendants  at  the 
trial,  defendant  had  the  right  to  open  and  close. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  47,  60-75;    Dec.  Dig.   «S=»25(4).] 

8.  Trial  <S:s>129— Rkmabks  of  CouNaKi^— In- 
vitation—Bstoppei,. 
Where  an  alleged  objectionable  remark  by 
defendants'  counsel  in  his  closing  argument  was 
made  in  answer  to  an  improper  argument  on  be- 
half of  plaintiff,  die  latter  cannot  urge  it  as  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Trial,  (Tent. 
Dig.  f  310;  Dea  Dig.  «=>129.] 

4.  Appeal  and  Ebror  «=9261  —  Review  — 
Rekabes  of  CouNSEir— Exception. 

It  is  essential  for  a  review  by  an  appellate 
court  as  to  improper  remarks  of  the  counsel  in 
argument,  that  there  be  an  exception  to  the 
court's  refusal  to  reprimand. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1500 ;   Dec.  Dig.  «S=»261.] 

5.  Appeal  and  EIbbob  9=>1004(1)— Habkless 

EBBOBr—lNSTBUCTIONB, 

In  an  action  on  a  note,  where  the  defense 
which  the  plaintiff  bank  set  up  to  the  alleged  ex- 
tennm  of  time  of  ^yment  was  that  its  so-called 
cashier  was  not  in  fact  its  cashier  when  the 
extension  was  made,  and  where,  if  he  was  then 
cashier,  he  was  authorized  to  make  the  exten- 
sion, an  instruction  for  defendants  that  if  the 
cashier  undertook  or  agreed  to  extend  the  note, 
he  was  estopped  to  deny  his  authority  therefore, 
tJiough  erroneous,  was  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4219;  Dec.  Dig.  «=» 
1064(1);    Trial,  (>ent  Dig.  H  476,  526.] 

Appeal  from  (Circuit  Court,  Bollinger  Cioim- 
ty;   Peter  H.  Huck,  Judge. 

Action  by  the  Citizens'  Bank  of  Senatb 
against  W.  H.  Douglass  and  others.  Judg- 
ment for  defendanta,  and  pladotiff  appeals. 
Afflrmed. 

Bradley  &  McKay,  of  Kennett,  for  appel- 
lant W.  EL  Douglass,  of  St.  Louis,  and  W. 
M.  Morgan,  of  Marble  Hill,  for  respondents. 


ROBEatlSON,  P.  J.  This  case  has  been 
Iwfore  tbe  St  Louis  Court  of  Appeals,  178 
Mo.  App.  664,  161  S.  W.  601.  The  facts  were 
there  stated.  After  the  case  readied  the  dr- 
cnit  court  of  Dunklin  county  from  that  ap- 
peal a  diange  of  venue  was  taken  and  tbe 
cause  sent  to  Bollinger  county,  where,  upon 
a  Jury  trial,  a  verdict  was  returned  for  de- 
fendants, and  plalntilE  has  i^ipealed.  The 
St  Louis  Court  of  Appeals  decided  that 
where  third  tiarties  agreed  with  the  makers  of 
a  note,  for  a  valuable  oonslderatian,  to  as- 
sume and  pay  the  note  and  .the  payee  there- 
after extends  it  for  said  parties  so  assum- 
ing without  the  knowledge  or  consent  of 
the  makers,  that  therelv  the  makers  ot  tbe 
note  are  released,  but  not  by  reason  of  any- 
thing found  in  our  present  negotial>Ie  Instru- 
ment law.  Since  then  that  court  has  reaf- 
firmed that  doctrine.  Galloway  v.  McKnlght, 
180  Mo.  App.  621,  624,  163  8.  W.  932;  Moore 
V.  McHaney,  191  Mo.  App.  686,  694,  178  S. 
W.  268.  Upon  this  theory  of  law  the  case 
was  retried,  after  defendants  filed  an  amend- 
ed answer,  resulting  as  above  stated.  The 
facts  which  were  before  the  St  Louis  Coort 
of  Appeals  and  upon  wfalcfa  It  baaed  its  Judg- 
ment are  not  materially  different  than  those 
developed  at  the  trtal  which  is  now  before 
us  for  review.  Most  of  the  objections  now 
submitted  to  us  in  behalf  of  the  plalntUC 
have  been  disposed  of  adversely  to  it  In  the 
opinion  of  that  court,  hence  we  shall  under- 
take to  refer  only  to  such  questions  as  may 
be  necessary  in  passing  upon  the  new  points 
made. 

It  Is  urged  that  there  is  no  erldoice  that 
Cianeer  ever  extended  the  time  of  payment 
of  the  note  or  that  he  had  any  authority  to 
do  so.  "Hie  St  Louis  Court  of  Appeals  held 
that  this  contention  was  untenaMe,  and  while 
the  testlmcmy  ui)on  which  It  was  so  held  was 
not  fully  set  out,  we  appreh«id  that  it  was 
of  no  less  weight  than  what  Is  submitted 
here.  We  are  of  the  opinion  that  what  is 
before  us  is  sufficient  to  show  his  authority. 

[1]  In  the  last  trial  there  was  offered  in 
evidence  a  copy  of  a  letter  from  Gardner  to 
the  plaintiff  bank  stating  that,  Caneer  and 
Gillespie  having  assumed  the  payment  of 
the  note,  he  also  had  agreed  to  pay  it  on 
September  11,  1909,  In  the  event  Caneer  and 
Gillespie  did  not.  l%e  insistence  is  made 
that  this  copy  should  not  have  been  offered 
In  "evidence  without  showing  that  the  orig- 
inal had  been  sent  to  or  received  by  tbe  bank. 
Since  it  has  been  held  that  the  testimony 
was  sufficient  to  justify  the  conclusion  that 
Caneer,  when  the  transaction  was  bad  In 
St.  Louis,  was  acting  for  the  bank  and  the 
letter  of  which  this  was  a  copy  was  after- 
wards found  among  his  personal  letters  the 
loss  of  the  original  was  properly  accounted 
for,  and  we  hold  there  was  no  error  In  the 
admission  of  this  copy. 

It  is  unnecessary  for  ua  to  notice  the  ob- 


'or  other  cuea  »••  same  topio  and  KliY-NUllBBB  in  all  Kar-Nombsrad  Dlg«U  and  IndWMC 


'  o 


Mo.) 


CITIZBIfS'  BAKK  ▼.  D0t7GI.ASS 


169 


jeeUona  now  nrged  to  the  Instnictlona  given 
to  the  jnry,  aa  all  of  the  points  now  made 
against  them  have  heen  settled  adversely  to 
the  plaintiff  by  the  decision  of  the  St  Lonls 
Oonrt  of  Appeals. 

[t]  In  addition  to  the  alleged  error  In  the 
admission  of  the  copy  of  the  letter  It  Is 
said  that  the  appellant  had  the  right  to  open 
and  dose  the  argument,  which  was  requested 
and  refnaed.  The  defendants  admitted  the 
ezecntlon  and  delivery  of  the  note,  but  It  Is 
asserted  that  they  did  not  admit  the  owner- 
ship, and  that  the  note  was  unpaid.  In  this 
we  think  the  contention  Is  defective.  The 
plaintiff  appears  to  have  voluntarily  assumed 
to  make  the  proof  of  these  two  facts,  but 
they  were  not  made  Issues  in  the  case ;  nei- 
ther under  the  pleadings  nor  by  the  conduct 
of  defendants  in  the  trial.  Unquestionably 
the  opening  and  closing  of  the  argument  to 
the  Jury  was  properly  allowed  in  behalf  of 
the  defendants. 

[3]  It  Is  earnestly  urged  in  behalf  of  the 
appellant  that  reversible  error  was  com- 
mitted by  the  trial  court  in  not  properly  re- 
buking an  argument  made  in  behalf  of  de- 
fendant in  the  closing  remarks  in  the  last 
address  to  the  Jnry.  These  remarks  were 
addressed  to  something  that  had  be»i  pre- 
Tioosly  said  to  the  Jnry  in  an  argument  be- 
fore it  in  behalf  of  the  plaintiff.  What  those 
remarks  were  that  had  previously  been  made 
is  not  dlsoloeed  by  the  recwd.  The  counsel 
tor  the  plaintiff  objected  to  the  statement  In 
behalf  of  defendants  and  asserted  that  there 
wag  nothing  in  the  evidence  to  warrant  sndi 
a  statement.  Tlie  trial  judge  aald  he  knew 
of  no  sacb  fact  developed  by  the  evidence; 
the  counsel  for  the  plaintiff  requested  the 
coart  to  rebuke  counsel  for  defendant  (  the 
attorney  for  defendant  then  said  that  the  at> 
tomey  for  the  plaintiff  had  gone  out  of  the 
record  and  that  he  was  only  flnisfalng  what 
the  attorney  for  the  plaintiff  began.  Then 
the  attorney  for  the  plaintiff  stated:  "Well, 
we  are  objecting  and  excepting  to  that  atate- 
ffloit  We  only  want  to  make  onr  record." 
The  trial  Judge  remarked  that  he  remem- 
bered no  such  facta  and  that  "you  have  both 
said  enough.  Mow,  proceed  with  the  argu- 
ment" Nothing  further  appears  in  behalf 
of  plaintiff.  From  the  remarks  of  the  trial 
Judge,  and  from  what  is  said  aboat  the  prevl- 
oas  remarks  In  behalf  of  the  plaintiff,  and 
nndenled.  It  is  evident  that  the  remarks  made 
in  behalf  ot  defendants  were  made  to  answer 
the  improper  argument  in  behalf  of  the  plaln- 
Ua.  Inflammatory  remarks  thus  evoked  can- 
not be  made  the  basis  of  an  error  on  the  part 
of  the  party  who  is  first  guUty.  Hays  v. 
Estate  of  MiUer,  189  Mo.  App.  72,  82,  173  S. 
W.  1096;  yoBt  V.  Union  Pac.  B.  Co.,  245  Mo. 


219,  261,  149  S.  W.  677;  State  v.  Snead,  259 
Mo.  427,  433,  168  S.  W.  602. 

[4]  It  Is  also  held  that  it  Is  essential  for 
a  review  by  an  appellate  court  of  the  mat- 
ters here  complained  of  by  the  appellant 
that  there  must  be  an  ezceptlon  to  the  court's 
refusal  to  reprimand.  Tawney  v.  United 
Rys.  Co.,  262  Mo.  602,  611,  172  S.  W.  8; 
State  V.  PhllUps,  238  Mo.  299,  307,  135  S.  W. 
4;  Torreyson  v.  United  Rys.  Co.,  246  Mo. 
696,  706,  152  S.  W.  32,  and  same  case  164 
Mo.  App.  366,  876,  145  S.  W.  106;  Burns  v. 
United  Rya  Col  176  Mo.  App.  380,  336, 158  S. 
W.  394. 

[5]  Appellant  complains  of  an  Instruction 
given  in  behalf  of  defendants,  which  stated, 
in  substance,  that  a  person  cannot  undertake 
to  do  a  thing  as  an  agent  of  another,  which 
affects  the  Interest  of  third  parties,  and  aft- 
er the  thing  has  been  done  deny  his  author- 
ity, and  that  1*  the  cashier  undertook  or 
agreed  to  extend  the  time  of  payment  of  the 
note,  he  was  estopped  to  deny  his  authority 
therefor,  and  that  the  Jury  should  disregard 
his  testimony  to  the  effect  that  he  was  not  so 
authorized.  This  instruction,  as  an  abstract 
proposition,  is  erroneous.  There  might  be 
some  reason  for  holding  it  otherwise  had  the 
cashier  been  the  plaintiff.  It  Is  not,  how- 
ever, necessary  to  reverse  and  remand  a 
case  on  every  erroneous  instruction  given. 
In  fact  there  are  few  Instructions  that  some 
defect  may  not  be  found  therein.  Before 
we  reverse  and  remand  a  case  for  this  rea- 
son we  must  be  convinced  that  the  alleged  er- 
ror was  injurious.  In  this  case  the  defense 
whldh  the  plaintiff  set  up  to  the  alleged  ex- 
tension of  time  of  the  payment  of  the  note 
was  that  the  so-called  cashier  was  not  in  fact 
a  cashier  of  plaintiff  bank  at  the  time  the  ez^ 
tension  was  made.  The  cashier's  authority 
to  extend  the  note  turned  solely  on  the  ques- 
tion of  whether  or  not  he  was  at  that  time, 
as  a  matter  of  fact,  cashier,  and  if  be  was  he 
had  the  authority  to  make  the  extension.  It 
he  was  cashier  then,  on  the  theory  of  the 
plaintiff,  it  would  have  been  Improper  for  the 
jury  to  consider  his  statemente  that  he  had 
no  authority  to  extend  the  time  of  payment 
because  its  position  presupposed  his  author- 
ity if  the  fact  of  his  official  position  was  ea- 
tobllsbed.    The  error  was  harmless. 

Without  discussing  the  questions  now 
urged  here  we  may  say  In  our  opinion  the 
case  was  tried  in  perfect  harmony  with  the 
law  as  declared  by  the  St  Louis  Court  of 
Appeals,  and  as  the  Jury  resolved  the  facts 
against  the  plaintiff  it  Is  our  duty  to  affirm 
the   judgment  which  la  accordingly   done. 

STUROIS  and  FABRIM6T0N,  JJ.,  concur. 
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(Ark. 


TANCRBD  ▼.  riRST  NAT.  BANK  OF  FT. 

SMITH.     (No.  365.) 

(Supreme  Court  of  Arkaasaa.    May  1, 1910.) 

1.  Buxs  AND  Notes  €=»523— Evidence— Lia- 
bility ON  Note. 

In  a  foreclosure  suit,  evidence  held  to  show 
that  a  defendant  signed  a  note  to  the  plaintiff  as 
accommodation  indorser. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §f  1822-1825;   Dec.  Dig.  <S=» 

2.  Bills  and  Notes  <3=>242— Indobsemxnt— 
Before  Delivery— Joint  Makeb. 

One  indorsing  a  note  before  delivery  be- 
comes, so  far  as  the  face  of  the  note  is  concerned, 
a  joint  maker  thereof, 

[Ed.  Note.— For  other  caaes,  see  Bills  and 
Notes,  Cent.  Dis.  SS  542,  54T,  548,  550,  551; 
Dec.  Kg.  (Ss>242.] 

8.  Evidencb  «=»42S(6)  —  Pabol  Bvidbnox— • 

Liability  on  Note. 
One  who  appears  on  the  face  of  a  note  to 
be  a  joint  maker  may  show  by  parol  testimony 
the  real  fact  that  he  signed  only  as  surety. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  i  1962;   Dec.  Dig.  <3=3>423(6).] 

4.  Biu.a  AND  Notes  «=»256— Accommodation 
INOOBSSB— Rblbabs— Dischabqe  of  Pbinci- 

FAL. 

An  accommodation  indorser  on  a  note  is  re- 
leased from  obligation  thereon  by  release  of  one 
of  the  principu  makers  by  the  holder  with 
Icnowledge  of  the  accommodation  indorsement. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {|  581-699;  Dec.  Dig.  «=» 
256.] 

6.  Release    *=»28<1)  —  Opbbatior  —  Joint 

Debtobs. 
A  release  of  one  of  three  joint  makers  of  a 
note,  the  contract  of  release  containing  an  ex- 
press reservation  aa  to  the  liability  of  another 
one  of  the  makers,  bnt  making  no  mention  to 
reserve  the  liability  of  the  third  maker,  he  not 
being  a  party,  and  not  consenting  to  the  release, 
completely  releases  him. 

[Ed.  Note. — For  other  cases,  see  Release, 
Cent  r«g.  f§  67,  62;   Dee.  Dig.  «=»28(1).] 

Appeal  from  Sebastian  Chancery  Court; 
W,  A.  Falconer,  Chancellor. 

Suit  by  C.  W.  L.  Armour,  trustee,  against 
M.  T.  Tancred  and  others;  the  named  de- 
fendant filing  a  cross-complaint  against  the 
First  National  Bank  of  Ft.  Smith.  Prom  a 
decree  for  the  bank,  said  Tancred  appeals. 
Reversed,  with  directions. 

Read  &  McDonough,  of  Ft  Smith,  for  ap- 
pellant. H.  C.  Mechem,  of  Ft.  Smith,  for 
appellee. 

McCULIiOCH,  C.  J.  Harper  &  Wilson,  a 
partnership  composed  of  George  W.  Harper 
and  O.  P.  Wilson,  who  were  engaged  In  the 
mercantile  business  In  the  city  of  Ft  Smith, 
became  indebted  to  the  appellee.  First  Nation- 
al Bank  of  Ft.  Smith,  in  the  sum  of  $40,000 
tor  borrowed  money,  and  their  indebtedness  to 
other  creditors  amounted  to  about  the  same 
sum.  0%e  imrtuershlp  owned  a  large  amount 
of  property,  both  real  and  personal,  and  each 
partner  possessed  individual  property.  Har- 
per died  in  the  year  1913,  leaving  surviving 
bis  widow,  Annie  A.  Harper,  to  whom  he  be- 


queathed and  devised  all  of  his  pr(verty. 
After  the  death  of  Harper,  the  appellee  be- 
came desirous  of  obtaining  security  for  tbe 
debt  of  Harper  &  Wilson,  and  the  surviving 
partner,  C.  P.  Wilson,  and  Mrs.  Harper,  tlie 
widow  of  George  W..  Hamper,  were  desirous 
of  giving  security  and  also  qf  obtaining  an 
additional  loan  of  money  to  use  la  payments 
to  other  creditors.  There  was  41  conference 
between  the  interested  parties,  api>ellee  being 
represented  by  its  president,  Mr.  Handlin, 
and  C.  P.  Wilson  and  the  attorney  for  tlie 
tirm  of  Harper  &  Wilson  were  present  at  tbe 
conference.  Appellant  M.  T.  Tancred,  wbo 
is  Mrs.  Harper's  brother,  was  also  present 
Wilson  stated  that  be  needed  $20,000  in  casb 
to  make  payment  to  other  creditors  sufficient 
to  satisfy  pressing  deuiapds.  His  statement 
was  that  It  would  pay  about  50  cents  on  tbe 
dollar  of  tbe  amounts  owing  to  general 
creditors,  and  tttat  that  would  satisfy  tbem 
for  the  present  and  he  offered  to  execute  a 
mortgage  to  tb^  bank  to  secure  tbe  Indebt- 
edness of  $40,000  to  tbe  bank,  and  also  the 
further  sum  of  $20,000  wblcb  be  desired  to 
borrow.  Mr.  Handlin  offered  to  lend  tbe 
sum  of  $15,000,  but  said  that  that  was  tbe 
limit  of  tbe  amount  he  was  wiUing  to  lend, 
for  the  reason  that  he  would  subject  the 
management  of  the  bank  to  criticism  by  tbe 
OowptroUer  of  tbe  Currency  U  as  much  as 
$20,000  additional  waa  loaned.  Wilson 
thought  that  Ite  could  not  get  along  with 
only  $15,000  In  additloa  to  the  indebtedness 
to  the  bank,  as  that  sum  would  be  insuffi- 
cient to  satisfy  tbe  general  creditors. 

Finally  it  waa  suggested  by  Mr.  Handlin  to 
appellaut  that  bis  credit  was  good  for  $6,000 
with  the  bank,  and  tbat  that  sum  would  be 
loaned  on  his  credit  and  would  make  up  the 
additional  amount  of  $20,000  whldi  was 
thought  necessary  to  use  in  tbe  settlement 
with  the  creditors  oC  Harpor  &  Wilson. 
Appellant  at  first  demurred,  but  finally  an 
arrangement  was  made  whereby  the.  full 
amount  of  $20,000  was  advanced.  There  is 
some  conflict  in  the  testimony  as  to  the  pre- 
cise language  used  In  the  canversation,  but 
tbe  substance  of  the  agreemrait  was  that 
$15,000  was  to  be  loaned  directly  to  Harper 
&  Wilson,  and  to  be  secured  by  a  mortgage 
which  also  secured  the  original  debt  of  $40,- 
000,  making  a  total  direct  Indebtedness  of 
$55,000  from  Harper  &  Wilson,  and  that  tbe 
additional  sum  of  $5,000  was  to  be  advanced 
to  and  to  be  used  by  Harper  &  Wilson,  bnt 
was  to  be  put  In  tbe  form  of  a  loan  to  Tan- 
cred, tbe  appellant  This  agreement  was 
carried  out  and  the  mortgage  was  executed 
to  the  bank  by  Wilson,  as  surviving  partner 
of  tbe  firm  of  Harper  &  Wilson,  and  by  blm 
individually,  and  by  Mrs.  Harper,  on  real 
estate  of  the  partnership,  and  also  some  own- 
ed by  Wilson  himself,  to  secure  tbe  said  sum 
of  $55,000.  A  note  was  also  executed  In  the 
sum  of  $5,000,  and  signed  by  Wilson  and 
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Mrs.  Harper,  aad  isilonsed  by  aypellant. 
This  occurred  on  May  12,  191S,  and  on  the 
tame  date  Wilson  and  Mrs.  Harper  executed 
a  mortgage  to  appellant  whicb  contained  the 
recital  tbat  appellant  :had  "ttp<m  bis  credit 
obtalDfid  from  tbe  First  National  Bank,  of 
Ft  Smith,  Ark.,  the  80m  of  five  thousand 
dollars  WhOOO),  wbldi  be  has  loaned  to  0. 
P.  Wilson  and  Annie  Harper  to  apply  upon 
debts  owing  by  the  late  firm  of  Harper  & 
Wilson,"  and  conveyed  the  property  describ- 
ed In  the  m<»tgage  to  appellant  on  condition 
that: 

"Should  the  said  G.  P.  Wilson  as  aurviving 
rartner  and  C.  P.  Wilson  individually,  or  Annie 
Harper,  save  the  said  M.  T.  Tancred  harmless 
from  the  indebtedness  which  he  has  incurred  t6 
the  First  National  Bank  of  Fb  Smith,  Ark., 
for  $5,000  for  the  benefit  of  said  parties,  and 
pay  said  indebtedness  or  cause  the  same  to  be 
paid  without  any  liability  upon  the'said  M.  T. 
Tancred,  then  tbis  conveyance  to  be  of  no  fur- 
ther force  aad  effect," 

The  mortgage  embraced  the  property 
which  Is  embraced  in  the  mortgage  to  appel- 
lee and  certain  other  property  owned  by  Wil- 
son. The  mortgage  to  the  bank  was  placed 
of  record  firat.  The  additional  funds  thus 
received  by  Harper  ft  Wilson,  Including  the 
15,000  embraced  in  the  transaction  in  which 
appellant  was  a  party,  were  all  placed  to  the 
credit  of  Harper  &  Wilson  on  the  books  of 
the  bank,  and  checked  out  by  WllSon,  as 
gnrvlvlng  partner,  in  making  payments  to 
other  creditors.  None  of  the  funds  ever, 
in  any  form,  passed  through  the  hands  of 
appellant,  but  were,  as  before  stated,  placed 
by  the  bank  directly  to  the  credit  of  Har- 
per ft  Wilson. 

Subsequently  there  arose  a  controversy  be- 
tireen  appellee  and  Mrs.  Harper  as  to  the 
latter's  right  to  renounce  under  the  will  of 
George  W.  Harper,  and  take  her  statutory 
allotment  of  dower.  Instead  of  the  provisions 
of  the  will,  and  In  settlement  of  the  contro- 
versy an  agreement  was  reached  whereby  cer- 
tain property  of  the  decedent's  estate  was  re- 
leased from  the  mortgage,  and  Mrs.  Harper 
vas  released  from  certain  portions  of  the 
debts  secured  by  the  mortgage  in  considera- 
tion that  she  would  not  renounce  the  will  of 
her  deceased  husband.  A  written  agreement 
was  entered  Into,  dated  September  19,  1914, 
and  among  its  recitals  concerning  the  debt 
aecnred  by  the  mortgage  Is  a  recital  of  the 
"note  of  O.  P.  Wilson  and  Annie  A.  Harper 
to  First  National  Bank,  indorsed  by  M.  T. 
Tancred."  The  clause  releasing  Mrs.  Harper 
reads  as  follows: 

"Fifth.  That  all  individual  estate  of  George 
W.  Harper,  except  said  seven  lots  and  stock  m 
the  Harper  Coal  &  Coke  Company,  and  the  lia- 
Ulity  of  Annie  A.  Harper  for  the  said  debts 
owned  by  said  bank,  incuudine  the  Parker  Dis- 
tilljng  Company  debt,  be  and  the  same  is  hereby 
released,  in  consideration  of  said  Annie  A.  Har- 
per not  renouncing  the  will  of  George  W.  Haf 
j*r," 

The  agreement  was  signed  by  appellee,  and 
by  Mrs.  Harper,  and  also  by  Wilson,  and 
contained  a  clause  whereby  Wilson  expressly 
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consented  to  tiie  release  dt  Mrft  Harper  and 
the  estate  of  George  W.  Harpet,  and  an  exi 
press  agreement  on  the  part  of  Wilson  that 
he  would  pay  the  Indebtedness  of  the  firm  of 
Harper  ft  Wilson  after  exhausting  the  part- 
nership assets  for  that  purpose.  Appellant 
was  not  a  parl7  to  that  agreement,  and  there 
is  no  evidence  showing  that  he  consented 
thereto.  The  point  of  the  controversy  in  the 
present  litigation  is  whether  or  not  the  re- 
lease .of  Af  rs.  Harper  by  appellee  discharged 
appellant  from  the  obligation. 

[1  ]  There  is,  as  before  stated,  a  conflict  In 
the  testimony  as  to  the  exact  language  used 
by  the  parties  when  the  loan  of  $5,000  was 
procured ;  but  there  is  no  dispute  about  the 
fact  that  the  substance  of  the  transaction 
was  the  procgrement  of  $5,000  from  the  bank 
for  the  use  of  Wilson,  as  surviving  partner 
of  the  firm  of  Harper  &  Wilson,  and  of  Mrs. 
Harper,  In  discharging  nro  tanto  the  indebt- 
edness of  that  firm  to  goieral  creditors  oth- 
er tban  the  bank  Itself,  which  was  the  heavi- 
est creditor.  Thesole  purpose  Of  placing  the 
loan  in  the  form  of  an  extension  of  credit  to 
appellant,  Tancred,  was  to  satisfy  the  Comp- 
troller of  the  Currency  and  to  shield  the  of- 
ficials of  the  bank  from  any  criticism  be- 
cause of  having  made  too  large  a  loan  to  one 
party.  Whatever  may  have  been  the  form 
in  which  the  parties  intended  to  place  the 
loan,  it  was  only  In  the  form  of  a  loan  to 
Tancred,  which  in  fact  was  made  for  the 
use  and  benefit  of  Harper  ft  Wilson.  Tbe 
evidence  shows  that  appellant  was  selected 
merely  as  the  conduit  through  whose  hands, 
or  rather  whose  name,  the  funds  were  to  be 
conveyed,  so  as  to  reach  the  hands  of  Har- 
per &  Wilson,  and  the  funds  were  In  fact 
paid  over  to  Harper  ft  Wilson,  not  through 
appellant,  but  directly,  by  pladng  the  same 
to  the  credit  of  Harper  ft  Wilson  on  the  books 
of  the  bank. 

[2-4]  The  redtals  in  the  contract  between 
the  bank  and  Mrs.  Harper,  releasing  her 
from  liability,  show  that  the  bank  treated 
Harper  ft  Wilson  as  tbe  primary  debtors, 
and  appellant  merely  as  a  surety,  because 
the  note  is  referred  to  in  that  Instrument  as 
the  "note  of  C.  P.  Wilson  and  Annie  A.  Har- 
per to  E*lr8t  National  Bank,  Indorsed  by  M.  T. 
Tancred." '  The  indorsement  by  appellant  of 
his  name  on  the  note  made  him  a  Joint  maker  ' 
so  far  as  the  face  of  the  note  Is  concerned, 
but  It  was  competent  to  show  by  parol  testi- 
mony tbe  real  facts  that  he  signed  only  as  a 
surety  for  tbe  other  makers.  Vandeventer 
V.  Davis,  92  Ark.  604, 128  S.  W.  760.  The  re- 
lease by  the  bank  of  Mrs.  Harper,  one  of  the 
principals,  with  knowledge  of  the  fact  that 
appellant  was  merely  an  accommodation  In- 
dorser,  operated  as  a  release  of  the  latter 
from  the  obligation  of  the  contract. 

[5]  But,  even  if  we  discard  the  testimony 
showing  the  real  facts  as  to  the  transaction 
and  treat  appellant  as  a  Joint  maker  of  the 
note,  as  he  appears  to  be  on  the  face  there-     ^^ ^^.-^ri^ry 
of,  still  a  release  of  one  of  the  Joint  njaksrsoy  VjOOQ  IC 
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releases  him  trcai  the  obligation.  Tbla  woald 
not  be  true  if  tlie  Instrument  amounted  only 
to  a  covenant  not  to  sue  Mrs.  Harper,  bat  It 
amounts  to  more  than  that,  and  is  an  un- 
qnallfled  release  of  Mrs.  Harper  fron^  the  ob- 
ligatioa  The  distinction  betweea  a  release 
of  a  debtor  and  a  covenant  not  to  sue  la  ful- 
ly discussed  in  the  case  of  Pettigrew  Ma- 
chine Co.  T.  Harmon,  45  Ark.  290,  where  it 
was  said  that  in  order  to  have  the  effect  of 
discharging  other  obligors  a  release  "must 
contain  a  plain  and  distinct  remission  of  the 
claim,  and  in  that  event  parol  testimony  can- 
not be  heard  to  show  a  contrary  Intention." 
It  is  further  said  that  the  whole  instrument 
shouid  be  considered  together  in  determining 
whether  it  was  intended  by  the  parties  to  be 
a  release,  and  to  remit  the  claim,  or  merely  to 
create  an  undertaking  not  to  sue  one  of  the 
parties.  In  that  case  there  was  an  express 
reservation  of  liability  of  the  other  obligors, 
and  it  was  held  that  the  effect  of  the  instru- 
ment was  to  constitute  merely  a  covenant 
not  to  sue.  In  the  present  case  the  instru- 
ment on  its  face  shows  all  three  of  the  ob- 
ligors to  be  Joint  makers,  and  In  the  con- 
tract of  release  there  was  an  express  reserva- 
tion as  to  the  liability  of  Wilson,  one  of  the 
makers.  There  was  no  mention,  however,  to 
reserve  the  liability  of  appellant  He  was 
not  a  party  to  the  Instrumoit  and  did  not 
consent  thereto.  An  unqualified  release  of 
one  of  hla  co-obligors  necessarily  deprived 
him  of  the  right  of  contribution  and  must 
therefore,  as  to  him,  be  treated  as  a  complete 
satisfaction  of  the  obligation.  34  Cyc.  1081; 
Carroll  ▼.  Corbltt,  67  Ala.  679;  Hale  v. 
Spaulding,  145  Mass.  482,  14  N.  E.  634, 1  Am. 
St.  Rep.  475. 

We  are  of  the  opinion,  therefore,  that  the 
release  of  Mrs.  Harper  operated  as  a  dis- 
charge of  appellant  from  all  liability,  wheth- 
er he  be  treated  as  a  surety  according  to  the 
real  purport  of  the  transaction,  or  whether 
he  be  treated  as  a  joint  maker  of  the  note 
according  to  the  face  thereof. 

The  decree  is  reversed,  with  directions  to 
enter  a  decree  in  favor  of  appellant 


PABECER  et  aL  ▼.  FRIERSON,  Chancellor. 

(No.  40.) 
(Supreme  Court  of  Arkansas.     June  6,  1916.) 

1.  DisMissAi.  AND  Nonsuit  €=»40— Statuto- 
BY  Pbovisions. 

Kirby's  Dig.  {  6168,  providing  for  the  plain- 
tiff's dismisBal  of  an  action  in  the  clerk's  office 
during  vacation,  does  not  authorize  the  entry  of 
a  consent  decree  of  dismissal  containing  admis- 
sions by  the  state  of  Arkansas,  plaintiff,  that 
defendants  were  the  owners  of  certain  submerg- 
ed lands  involved  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  {  67;  Dec.  Dig.  <S=> 
40.] 

2.  Pbohibition  «=9lO(2)  —  Gbottnds  —  Db- 

nCNSES. 

Where  the  court  had  Jurisdiction  to  expunge 
a  consent  decree  from  the  record  and  order  the 


case  to  proceed,  proUM^n  wSI  not  lie  to  pre- 
vent it  from  ezetcising  socb  power. 

(Ed.  Note^— For  other  cases,  see  Prohibitioiw 
Cent  Dig.  ii  44-66;   Dec.  Dig.  «=>10(2).] 

Proceeding  by  B.  S.  Parker  and  others 
for  writ  of  prohil)ltlon  against  Chas.  D. 
E^ierson,  Chancellor,  to  prevent  Us  proceed- 
ing In  the  s«Ut  of  State  of  Arkansas  against 
B.  S.  Parker  and  others,  with  a  prayer,  also, 
for  mandamus  requiring  talm  tt>  enter  a  dis- 
missal of  such  salt    Petition  denied. 

This  proceeding  Is  for  a  writ  of  prohibi- 
tion to  the  chancellor,  to  prevent  his  further 
proceeding  in  the  suit  of  State  of  Arkansas 
V.  B.  S.  Parker  et  al.,  with  a  prayer  also  for 
a  mandamus,  requiring  him  to  enter  of  rec- 
ord the  order  of  the  prosecuting  attorney 
dismissing  said  suit 

The  state  of  Arkansas,  through  her  prose- 
cuting attorney  for  the  Second  drcult,  with 
other  cotinsel  assisting,  filed  a  complaint  in 
the  Crittenden  chancery  court  against  B.  S. 
Parker,  president  of  tiie  Five  Lakes  Gating 
Club,  a  voluntary  unincorporated  association, 
organized  for  the  purpose  of  maintaining  a 
game  and  fish  preserve  and  certain  others, 
employ^  members  and  oSiceta  of  the  as- 
sociation. It  was  alleged  that  the  associa- 
tion and  individuals  named  o(Histructed  a 
pumping  station  in  the  waters  of  Horse  Shoe 
Lake,  a  navigable  lake  in  Crittenden  coanty, 
about  600  feet  from  high-water  mark,  and 
were  engaged  In  constructing  a  fence  from 
Happy  Jack  Island  on  a  designated  section 
of  land,  to  a  point  lu  the  lake,  known  as 
Lone  Cypress,  and  then  southwardly  to  the 
club  house;  that  said  fence  was  being  con- 
structed wholly  within  the  navigable  waters 
of  the  lake,  and  when  completed  Inclosed 
over  800  acres  of  lake  bed,  the  property  of 
the  state  of  Arkansas ;  and  that  the  fence 
and  the  pumping  station  constituted  an  ob- 
struction to  the  navigability  of  the  lake.  A 
restraining  order  was  prayed  against  the 
construction  of  the  fence,  and,  upon  final 
hearing,  a  decree  requiring  the  defendants 
to  remove  the  pumping  station.  An  answer 
was  filed  admitting  that  the  lake  was  a  navi- 
gable body  of  water,  but  denying  that  de- 
fendants had  constructed  a  pumping  station 
within  the  waters  of  said  lake  or  that  they 
were  engaged  In  constructing  a  fence  within 
the  bed  of  the  lake.  Alleged  that  the  outing 
club  owned  certain  lands  to  the  original 
meander  line  of  said  lake  as  established  by 
the  government  in  sectlonlzing  the  land  In 
1834 ;  that  certain  of  their  lands,  describing 
them,  were  low  lands,  bordering  on  the  lake, 
and  had  become  overflowed  and  submerged 
to  a  depth  of  from  two  to  five  feet  by  the 
pounding  of  the  waters  of  the  lake  thereon 
due  to  the  construction  of  a  levee  by  the 
St  Francis  levee  board  In  1005,  across  the 
mouth  of  Buck  Boiou,  the  only  outlet  for  the 
waters  of  the  lake;  that  said  submergence 
of  its  lands  worked  no  forfeiture  of  title; 
that  they  were  still  the  owners  thereof  and 
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had  tlie  li^t  to  fence  ttte  nme  for  tbe  pur- 
pose of  prevefitlog  trespassing  tliereon  by 
tbe  general  public;  and,  also,  tbat  in  Bax- 
boro  ▼.  Btqrie,  178  S.  W.  87S,  the  Supreme 
Court  bad  beld  tbat  tbey  bad  tbe  right  to 
Indose  said  lands  and  opon  doing  ao  .would 
have  tbe  ezcInslTe  right  to  bant  and  flsb 
thereon ;  that  unless  permitted  to  fence  the 
lands  because  of  the  peculiar  character  of 
the  bank  of  the  lake,  they  could  not  prevent 
treqiasslng.  It  Is  farther  alleged  that  it 
was  their  lntentl<m  to  constrnct  their  fence 
within  the  original  meander  line  of  the  lake, 
bnt  by  mistake  eight  of  tbe  piles  or  posts 
had  been  drlren  north  oC  said  line  which 
they  offered  to  BKBOve;  and  that  the  pump- 
ing statloa  was  within  160  feet  of  the  inres- 
ent  bank  of  the  lake  and  -  well  within  the 
original  meander  of  the  lake  and  on  land 
owned  by  the  defendants. 

In  MoTember,  1615,  the  state  by  her  prose- 
cuting attorney,  and  the  defendants  by  R. 
G.  Brown,  their  attorney,  agreed  that  the 
ease  aboold  be  dismissed  upon  payment  of 
the  costs  by  defendants.  A  consent  decree 
dismnlnalng  the  complaint  was  drawn  up, 
marked  approved  by  counsel,  filed  in  tbe  of- 
fice ot  tbe  clerk  on  November  10th,  and  by 
him  entered  upon  the  chancery  record  in 
vacation,  which  was  ordered  by  the  chancel- 
lor expunged  on  January  24,  1916,  "because, 
under  the  rules  of  this  court,  nothing  in  tbe 
form  of  a  decree  can  be  entered  without  tbe 
signature  of  the  cbanoeUor."  Said  consent 
decree  Is  as  follows: 

"In  tliis  cause.  In  vacation,  comes  the  parties 
bjr  their  attorneys  of  record,  the  state  of  Ar- 
kansas being  represented  b;  M.  P.  Huddleaton, 
Esq.,  and  tbe  detendants  bjr  R.  G.  Brown,  Esq., 
ana  by  consent  tliis  causa  is  dismissed  and  the 
restraining  order  heretofore  granted  herein  is 
■et  aside  and  for  naught  held,  it  appearing  from 
the  answer  filed  herein  by  the  detoidants  that 
the;  claim  the  right  only  to  build  tneir  fence 
wiudn  the  original  meander  line  of  the  lands 
owned  by  tliem  within  the  peninsula  formed  by 
Horse  Shoe  Lake,  and  the  state  of  Arkansas 
adoiitting  of  record  tliat  tlie  defendants  have 
tbe  right  to  build  and  construct  tlieir  fence 
witMn  said  original  meander  line,  title  to  the 
lands  within  the  meander  line  being  admitted  by 
the  plaintlfi  tO'l>e  in  the  defendants  to  this  ac- 
tion. By  coosent,  the  costs  of  this  proceeding 
will  be  iMiid  by  the  defendants.  The  clerk  is 
directed  by  both  parties  to  this  proceeding  to  en- 
ter this  decree  at  once  ia  vacation." 

On  the  first  day  of  the  January  term,  1916, 
the  defendants  appeared  and  moved  the  court 
to  enter  of  record  said  consent  order  of  dls- 
mlssaL  On  the  24th  ot  January,  Miles 
Thompson  filed  a  motion  in  the  cause,  al- 
leging that  be  was  a  dtlzen  and  taxpayer  of 
Crittenden  county  and  as  such  entitled  to 
the  use  of  Horse  Shoe  Lake  and  to  the  privi- 
lege of  hunting  and  fishing  therein  In  all 
parts,  and  prayed  to  be  made  a  party  plain- 
tiff, which  motion  was  granted.  The  court 
further  overruled  petitioners'  motion  to  en- 
ter as  a  decree  of  the  court  said  consent'  or- 
der already  set  out,  and  expunge  the  entry 
thereof  from  the  record  as  erroneous.  It  be- 
ing done  In  vacation  and  contrary  to  t}ie 


rules,  without  the  signature  of  tbe  chancel- 
lor, and  further  ordered  that  tbe  action  pnv 
oeed  to  trial,  as  tbe  State  of  Arkansas,  on 
Relation  ot  Miles  Thompson,  Plaintiff,  v. 
B.  S.  Parker  et  aL  The  defendants  except- 
ed to  all  of  the  court's  rulings  and  prayed 
and  were  granted  an  appeal,  and  also  filed  a 
petition  here  for  a  writ  of  prohlbitlcm  to  the 
dianoellor  to  prevent  furtlier  proceedings  In 
the  case,  and  a  writ  of  mandamus  as  stated. 

Brovirn  &  Anderson,  of  Memphis,  Tenn.,  for 
petitioners.  A.  B.  Shafer,  of  Memphis,  Tenn., 
Hugh  Hayden,  of  Crawsfordsville,  and  Ed 
L.  Westbrook,  of  Jonesboro,  for  resiwndent, 
N,  F.  tamb,  Eugene  Sloan,  and  J.  R.  Tnrney, 
all  of  Jonesboro,  for  the  Chancellor.  M.  P. 
Huddleston,  of  Paragould,  pro  se.' 

KIRBY,  J.  (after  stating  the  facts  as 
above).  It  is  Insisted  that  the  suit  was  prop- 
erly dismissed  In  vacation,  and  that  the 
chancery  court  was  without  Jurisdiction 
thereafter  to  proceed  further  In  the  hearing 
thereof.  Appellants  in  support  of  their  posi- 
tion rely  upon  Lyons  v.  Green,  68  Ark.  205, 
56  S.  W.  1075,  and  sections  7770  and  6168  of 
Kirby's  Digest,  which  provide: 

"Sec.  7779.  All  actions  in  favor  of  and  in 
which  the  state  is  interested  shall  be  brought 
in  the  name  of  the  state  in  the  circuit  court 
of  the  county  in' which  the  defendant  may  re- 
side or  be  found,  and  shall  be  prosecuted  by  tbe 
prosecuting  attorney  tar  the  state  prosecuting  in 
such  circuit" 

"Seo.  6168.  The  plaintiff  mav  dismiss  any  ac- 
tion in  vacation,  in  the  office  of  the  clerk,  on  the 
payment  of  all  costs  that  may  have  accrued 
therein,  except  an  action  to  recover  tho,  pos- 
session of  specific  peiBonal  property,  when  the 
property  bos  heea  deliverea  to  the  plaintiff." 

[1]  There  Is  no  question  but  tbat  a  plain- 
tiff may  dismiss  his  action  In  vacation  in  ac- 
cordance with  said  section  6168,  nor  that  all 
actions  In  favor  of  and  in  wlilcb  tbe  state 
is  Interested  are  required  to  be  brought  In 
Its  name  by  tbe  prosecuting  attorney  of  the 
circuit  court  of  the  county  designated;  and 
conceding  without  deciding  that  such  offi- 
cial would  have  the  right  to  dismiss  such  a 
suit  for  the  state,  brought  by  him,  in  vaca- 
tion, it  does  not  follow  tbat  said  consent 
order  now  claimed  to  be  only  a  dismissal  of 
the  suit  was  entitled  to  entry  upon  the  record 
as  a  matter  of  course  upon  its  presentation 
to  the  clerk. 

In  Lyons  v.  Green,  It  was  held  proper,  un- 
der the  authority  of  said  section  6168,  for 
the  clerk  as  custodian  of  the  record  to  en- 
ter up  the  order  of  dismissal  at  the  request 
of  the  plaihtiff'8  attorney,  and  that.  If  by 
misprision  of  tlie  clerk  the  actual  order  de- 
sired by  the  plaintiff  as  to  the  dismissal  was 
not  entered.  It  could  and  should  be  cor- 
rected in  the  court  by  proper  notice  nod  pro- 
ceedings before  the  final  decree  was  taken. 

It  is  claimed  that  the  consent  decree  of 
dismissal  was  not  sutdi  a  dismissal  of  the 
action  in  vacation  ,as  Is  authorized  by  law, 
that  It  contained  an  aditalsslon 
the  state  of  Arkansas  that  t^  plaintiffs 
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the  ownert  of  tbe  land*  dalmed  In  tbe  ac- 
tion and  bad  the  rl^t  to  bolld  the  fence 
within  the  original  meander  line  of  tbe  lake 
as  they  were  attempting  to  do,  a  recital 
which  was  certainly  not  necessary  it  the  pur- 
poae  was  only  to  dismiss  the  suit  and  which 
may  have  been,  and  doubtless  was,  beyond 
the  power  <tf  the  prosecuting  attorney  to 
make  for  the  state  If  the  rights  of  Individ- 
uals or  the  public  were  thereby  conclnded. 
It  was  tn  form  a  consent  decree,  including 
matters  of  importance  In  addition  to  the  di- 
rection for  dismissal  of  the  action,  and  there 
was  no  authority  under  the  law  permitting 
its  entry  of  record  in  vacation. 

[2]  The  court,  upon  presentation  of  the 
matter  at  the  next  term  upon  motion  of  pe- 
titioners requesting  the  order  of  dismissal 
entered  of  record,  refused  to  grant  the  relief 
and  ordered  the  said  decee,  as  erroneously 
entered  by  the  clerk  In  vacation,  expunged 
from  the  record.  It  was  acting  within  its 
authority  and  jurisdiction  in  making  such 
order,  and,  if  error  was  committed  therein 
or  in  permitting  other  parties  to  intervene 
In  the  suit  and  ordering  that  it  proceed  to 
a  hearing,  it  must  be  taken  advantage  of 
and  corrected  by  appellee,  and  prohibition 
will  not  lie  to  prevent  such  further  pro- 
cedure. 

The  petition  is,  accordingly,  denied. 


CANNON  V.  HAKMON  et  aL    (No.  88.) 
(Supreme  Court  of  Arkansas.     June  6,  1016.) 

MOBTOAOEB     4=3413— RESTBAimHO     FOBEOIX)- 

BUBB— Action  bt  Pa.btnbb. 
All  tbe  partners  are  proper  and  necessary 
parties  plaintiff  in  an  action  to  enforce  a  part- 
nership claim,  since,  as  a  contract  made  in  the 
name  of  a  partnership  is  a  contract  made  with 
all  the  partners  joinuy,  all  must  join  in  an  ac- 
tion to  enforce  it,  and,  where  there  was  nothing 
to  show  that  one  partner,  suing  to  foreclose  a 
deed  of  trust  to  satisfy  the  pro  rata  part  of  the 
partnership  indebtedness  alleged  to  be  due  to 
bim,  had  acquired  the  other  partner's  inter- 
estln  the  deed  and  note,  or  that  the  other  part- 
ner refused  to  join  in  its  foreclosure,  the  suit 
will  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  ff  1187-1201:  Dec;  Dig.  «=»413.] 

Appeal  from  Union  Chancery  Court;  Jas. 
M.  Barker,  Chancellor. 

Action  for  injunction  and  fbr  cancellation 
of  a  deed  of  trust  by  W.  M.  Cannon  against 
J.  W.  Harmon,  trustee,  and  another.  Decree 
for  defendants,  and  plaintltT  appeals.  Be- 
versed,  and  cause  remanded,  with  directions 
to  enjoin  the  defendants  from  foreclosing 
the  mortgage. 

Geo.  M.  Le  Croy,  of  El  Dorado,  for  ap- 
pellant 

HART,  J.  On  the  26th  day  of  March, 
1912,  W.  M.  Cannon  executed  a  deed  of  trust 
on  30  acres  of  land  in  Union  county,  Ark., 
to  J.  W.  Harmon,  as  trustee,  to  secure  a  note 
for  |60  payable  to  McWilliams  &  Sample, 


a  partnership.  Tbe  Aote  represented  tbe  pnr- 
chaae  price  of  a  mule  sold  by  the  partner- 
ship to  Cannon.  After  the  note  became  due, 
F.  L.  Sample,  a  member  of  the  firm  of  Mo> 
WiUiaius  &  Sample,  caused  tbe  trustee  nam- 
ed in  the  deed  of  trust  to  advertise  the  land 
for  sale  to  satisfy  an  indebtedness  of  $33.75 
which  he  claimed  to  be  the  amount  of  the 
partnership  debt  due  blm.  Cannon  institut- 
ed this  action  in  tlie  chancery  court  against 
the  trustee  and  Sample  to  restrain  tbem 
from  foreclosing  tbe  deed  of  trust,  on  the 
ground  that  one  member  of  the  partnership 
oould  not  foreclose  tbe  silme  to  satistf  his 
pro  rata  of  tlie  Indebtedness  due  the  part- 
nerstdp.  He  further  alleged  Omt  tbe  execu- 
tion of  the  note  was  procured  by  false  n^>- 
reseotations,  and  that  tbe  mule  was  wholly 
worthless  at  the  time  he  purchased  It  He 
asked  that  the  note  and  mortgage  be  can- 
celed and  that  tbe  foredosnre  of  tbe  deed 
of  trust  be  en^iiied.  The  defendants  denied 
the  material  allegations  of  the  complaint. 

Tbe  plaintiff.  Cannon,  testified  In  bis  own 
behalf.  He  admitted  the  execution  of  tbe 
note  and  mortgage.  He  stated  tliat  Sample, 
one  of  tbe  members  of  the  firm,  rwresented 
to  him  that  the  mule  was  i)erfectiy  sound 
and  was  only  10  years  old,  and  that  he  relied 
upon  this  repreaentatloii,  because  be  did 
not  luiow  anything  about  mules.  Other  wit- 
nesses for  the  plaintiff  testified  that  the 
mule  was  at>out  80  years  old,  and  was  what 
Is  known  as  a  "snide"  mule;  that  Is  to  say, 
they  testified  tliat  the  mule  was  a  good-Iook- 
iug  one,  but  was  not  capable  of  doing  any 
work.  Sample  testified  that  be  made  no  re^ 
reeentatlons  whatever  to  Cannon  when  be 
purchased  the  mule,  and  did  not  tell  him 
that  the  mule  was  only  10  years  old.  He 
admitted  that  he  and  McWilliams  owned  the 
mule  as  partners.  The  diancellor  found  in 
favor  of  the  defendants,  and  from  the  de- 
cree entered  of  record  Ute  plaintiff  baa  ap- 
pealed. 

AU  the  partners  are  proper  and  necessary 
parties  plaintiff  la  an  action  to  enforce  a 
partnerslilp  claim.  80  Cyc.  561;  Coleman 
V.  Fisher,  67  Ark.  27,  63  S.  W.  671;  Sum- 
mers V.  Heard,  66  Ark.  660,  50  S.  W.  78, 
51  S.  W.  1057;  Matthews  v.  Paine,  47  Ark. 
54,  14  S.  W.  468;  Ingham  Iiumber  Co.  v. 
Ingersoll,  93  Ark.  447,  125  S.  W.  139,  20  Ann. 
Cas.  1002.  The  reason  Is  that  a  contract 
made  in  the  name  of  a  partnership  is  a 
contract  made  with  all  of  tbe  iMirtners 
jointly,  ^ence  all  must  Join  In  an  action 
to  enforce  It  There  la  nothing  In  the  rec- 
ord to  show  that  Sample  had  acquired  from 
McWilliams  his  Intei-est  in  the  note  and 
mortgage  which  was  demanded  to  be  fore- 
closed, and  that  he  had  become  the  exclu- 
sive owner  thereof.  Nor  does  it  appear  from 
the  record  that  McWilliams  refused  to  join 
in  the  foreclosure  of  the  mortgage.  He  was 
a  necessary  party  to  the  proceeding  to  fore- 
close the  mortgage,   and  the  court   should      flp 
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bare  granted  an  Injunctioii  to  the  plaintiff 
to  prenent  Sample  from  foreclosing  tbe  mort- 
gage without  making  his  partner  a  party  to 
tbe  proceedings.  Having  reached  this  con- 
dnslon.  It  Is  not  necessary  to  determine 
whether  the  chancellor  abonld  have  sus- 
tained the  plea  of  no  consideration,  or  that 
the  execution  of  the  note  was  procured  by 
false  representations. 

It  foUows  that  the  decree  most  be  revers- 
ed, and  the  cause  will  be  remanded,  with 
directions  to  tbe  chancellor  to  enjoin  the 
trustee  and  Sample  from  foreclosing  the 
mortgage  to  satisfy  the  pro  rata  part  of  the 
partnership  Indebtedness  alleged  if)  be  due 
Sample. 


GBIFFIN  et  aL  T.  BOSWELL  et  *L 
(No.  8».) 

(Supreme  Gourt  of  Arkansas.     June  6,  1916.) 

1.  HiOHWATs  «=>90— Road  DiSTBicrp--CBKA- 

TIOH. 

The  formation  of  a  road  dtstrict  under  Acts 
1915,  p.  1400,  is  a  special  statutory  proceeding. 
[Ed.   Note.— For  other  cases,   see  Highways, 
(}ent.  Dig.  fS  301,  302;    Dec  D^.  «=>90.] 

Z  HioHVATB  «s>90  —  Highway  District— 

CaEATIOIf. 

When  forming  a  road  district  under  Acta 
1915,  p.  1400,  a  compliance  with  subdivision 
"b"  of  section  1  thereof,  requiring  the  filing  of 
a  preliminary  survey,  etc..  with  the  county  court, 
it  a  jurisdictional  requisite. 

[Ed.  Note. — For  other  cases,   see  Hixhways, 
Cent.  Dig.  H  301,  302;    Dec  Dig.  <e=»90.] 

3.  Coirarrs  «s>35— Juaisnicnoii  to  be  Showk 

BY  ReCOJSO — SPEOIAI.  JCBlSDIOnON.  , 

Where  special  statutory  jurisdiction' is  con- 
ferred upon  a  statutory  court  of  record,  its 
judgment  can  be  supported  only  by  a  record 
which  affirmatlTely  sliows  the  jurisdictional  req- 
nisites. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Gent 
Dig.  {g  140,  141,  145,  146;   Dec  Dig.  <Ss»35.] 

4.  Cebtcokabi  *=928(2)— Gbouwdb— Want  of 
JcBisDicnow— Courts. 

Certiorari  is  an  appropriate  remedy  to  re- 
Tiew  a  county  court's  judgment  where  its  lack 
of  jurisdiction  is  urged. 

(Ed.  Note.— For  other  cases,  see  Certiorari, 
Ont.  Dig.  i  41;  Dec  Dig.  <S=328(2).] 

&  C^EsnoBABi   ®=>64(2)  —  Dxtxbuination— 

Matixbs  Considebxd. 
In  a  certiorari  proceeding,  a  county  court's 
jnrisdiction  is  determined  solely  by  an  inspec- 
tion of  its  record. 

[E^.  Note.— For  other   cases,   see   Certiorari, 
(^Dt.  Dig.  {  175;  Dec  Dig.  «s>64(2).] 

&  HioHWATs  4=>90  — Highway  Distbict— 

CaEATIOW. 

A  county  court's  establishment  of  a  road 
district  under  Acts  1915,  p.  1400,  is  void  for 
lack  of  jnrisdiction  where  its  record  does  not 
show  a  compliance  with  subdivision  "b"  of  sec- 
tion 1  thereof,  requiring  filing  of  a  preliminary 
nrvey,  etc.,  with  the  county  court. 

(Ed.  Note.— For  other  cases,   see  Highways, 
Cent  Dig.  Ii  301,  302;   Dec.  Dig.  «s>90.] 

Appeal  from  Clronit  Oonrt,  Pope  County; 
A  B.  Priddy,  Jndge. 
Certiorari  proceedings  by  Van  Boswell  and 


others  against  Ira  GrijBn  and  others.  Judg- 
ment for  petitioners,  and  respondents  ap- 
peaL     Affirmed. 

J.  T.  Bullock  and  Wilson  &  Williams,  all 
of  Rnssellvine,  for  appellants.  J.  G.  Wallace 
&  Son,  of  Russellville,  for  appellees. 

HART,  J.  On  the' 25th  day  of  March, 
1916,  appellees  filed  their  petition  in  the  cir- 
cuit court  praying  for  a  writ  of  certiorari 
requiring  appellants  to  produce  the  records 
and  proceedings  of  the  county  court  of  Pope 
county  relating  to  the  formation  of  road  Im- 
provement district  No.  1  of  Pope  county. 
Ark.,  to  the  end  that  the  proceedings  and  or- 
ders establishing  said  road  Improvement  dis- 
trict be  quashed.  Appellants  answered  and 
made  a  copy  of  the  records  of  the  county 
court  a  part  of  their  answer,  and  demurred 
to  the  petition  of  appellees  Appellees  de- 
murred to  the  answer  of  appellant  The 
court  overruled  the  demurrer  of  appellants 
and  sustained  the  demurrer  of  appellees  to 
the  answer  of  appellants.  A  judgment  was 
accordingly  entered,  quashing  and  annulling 
all  the  orders  and  proceedings  of  the  county 
court  relating  to  the  formation  of  said  road 
improvement  district  The  case  is  here  on 
appeal 

The  district  vras  created  under  a  general 
act  of  the  Legislature  of  1915.  Acts  Ark. 
1916y  p.  1400.  The  record  afllirmatively  shows 
that  the  provisions  of  the  act  were  in  all  re- 
spects compiled  with,  except  that  it  does  not 
show  that  a  preliminary  survey,  plans,  speci- 
fications, and  estimates  of  tbe  costs  of  im- 
provement were  filed  with  tbe  county  court 
before  the  petitions  for  formation  of  the  dis- 
trict were  circulated,  and  appellees  allege 
that  no  such  plans,  specifications,  or  esti- 
mates were  filed.  They  contend  that  tbe 
judgment  of  the  county  court  establishing 
tbe  road  district  Is  void  because  of  the  fail- 
ure to  comply  with  the  act  In  this  respect. 

On  the  other  hand,  it  is  tbe  contention  of 
appellants  that  appellees'  remedy  to  cor- 
rect the  alleged  error  was  by  appeal,  and 
that  the  time  for  appeal  having  elapsed,  they 
cannot  now  complain  of  jurisdictional  de- 
fects or  irregularities  In  the  formation  of  the 
district  In  other  words,  they  contend  that 
the  present  proceeding  is  a  collateral  attack 
upon  -the  judgment  of  the  county  court,  and 
for  that  reason  cannot  be  maintained. 

[1-4]  As  we  have  already  seen  the  road 
district  in  question  was  formed  under  Act 
No.  338  of  tbe  Acts  of  1915w  In  Lambersoa 
V,  Collins,  185  S.  W.  268,  the  court  held  that 
a  compliance  with  both  subdivisions  of  seo- 
tlon  1  of  tbe  act  is  necessary  In  order  that 
the  formation  of  a  road  district  under  said 
act  shall  be  held  valid.  The  record  does 
not  show  that  there  was  any  attempt  to  com- 
ply with  subdivision  "b"  of  section  1  of  the 
act  In  the  matter  of  procuring  a  preliminary 
survey  and  plans,  specifications,  and  estl- 
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mates  from  tbe  state  highway  commission 
before  circulation  of  the  original  petition 
among  the  landowners.  The  effect  of  onr  de- 
cision in  the  case  of  Lamberson  t.  Collins 
Just  referred  to  Is  that  the  proceedings  for 
the  formation  ot  road  improvement  districts 
under  the  act  are  statutory  and  not  accord- 
ing to  the  course  of  tbe  common  law.  It  is 
also  apparent  from  the  decision  that  tbe  pro- 
curing a  preliminary  survey,  plans,  specifica- 
tions, and  estimates  from  the  highway  com- 
missioner as  required  by  the  act  is  a  juris- 
dictional fact,  and  under  the  statute  further 
proceedings  are  a  nullity,  unless  tbe  record 
aBirmabively  shows  a  compliance  with  the 
statute  In  this  respect  It  Is  now  too  well 
settled  in  this  state  to  require  or  admit  of 
discussion  that  when  a  matter  of  special  juris- 
diction is  conferred  by  statute  upon  a  supe- 
rior court  of  record,  and  the  jurisdiction  is 
to  be  exerdsed  in  a  special  manner,  the  judg- 
ment can  only  be  supported  by  a  record 
which  shows  jurisdiction  affirmatively  and 
no  presumption  as  to  jurisdiction  will  be  In- 
dulged. St.  L.,  I.  M.  &  S.  R.  Oo.  V.  Dudgeon, 
64  Ark.  108,  40  S.  W.  786;  Cribbs  v.  Bene- 
dict, 64  Ark.  555,  44  8.  W.  707;  Beakley  v. 
Ford,  185  S.  W.  796;  Ex  parte  Tipton, 
Adm'r,  186  S.  W.  798. 

A  compliance  with  subdlvlslca  "b"  of  sec- 
tion 1  of  the  act  is  a  condition  precedent  to 
the  exercise  of  jurisdiction  in  the  matter  of 
forming  a  road  Improvement  district  under 
the  act,  and  failure  to  comply  with  its  pro- 
vision renders  all  subsequent  proceedings 
void. 

[I,  •]  Hence  it  Is  not  necessary  to  decide 
whether  the  present  proceeding  is  a  direct 
or  collateral  attack  upon  the  judgment  of 
the  county  court.  It  Is  true  an  appeal  was 
taken  in  Lamberson  v.  Collins  and  Churchill 
V.  Vaughan,  185  S.  W.  447,  but  it  is  well 
settled  In  this  state  that  where  there  is  a 
want  of  jurisdiction  in  the  court  to  act,  cer- 
tiorari is  an  appropriate  remedy  to  review 
tbe  proceedings  of  the  county  court  School 
Dlst.  No.  60  V.  School  DIst  No.  58,  111  Ark. 
79,  162  8.  W.  58;  Lyons  v.  Green,  68  Ark. 
205,  56  S.  W.  1075 ;  Street  v.  Stuart  38  Ark. 
150 ;  Baxter  v.  Brooks,  29  Ark.  178.  In  such 
cases  tbe  trial  is  solely  b.v  Inspection  of  the 
record,  and  no  inquiry  as  to  any  matter  not 
■appearing  by  tbe  record  is  permissible.  If 
the  want  of  jurisdiction  appears  by  tbe  rec- 
ord tbe  proper  judgment  is  that  the  record 
be  quasbed.  Here  it  appears  that  the  county 
court  exceeded  the  limits  of  Its  jurisdiction 
and  certiorari  was  the  proper  remedy  to  re- 
view its  proceedings.  The  proceedings  In 
the  county  court  being  statutory  and  not  ac- 
cording to  the  course  of  the  common  law, 
every  material  requirement  must  be  observ- 
ed and  the  proceedings  must  show  on  their 
face  a  substantial  compliance  with  the  stat- 
ute. 

Not  having  done  so,  the  circuit  court  was 


right  In  quashing  tbe  proceedings  In  the 
county  court,  and  Its  judgment  will  be  af- 
firmed. 


WOOLBRIGHT  V.  STATE.    (No.  26.) 
(Supreme  Court  of  Arkansas.    May  29,  1916.) 

1.  Ceiminal   Law   <g=3422(6)— Assatot— Evi- 
DENCB— Declaration  of  Codefbndant. 

In  a  prosecntion  for  assault  with  intent  to 
kill,  committed  by  defendant's  son  in  his  pres- 
ence with  his  approval  and  encourasement,  testi- 
mony of  a  witness,  as  to  statement  made  by  the 
son  shortly  before  the  assault  that  if  he  caught 
up  with  the  assaulted  party  he  would  cut  his 
throat  made  in  the  absence  of  defendant  was 
admissible  against  defendant  to  show  the  intent 
or  disposition  of  mind  of  the  son  in  making  the 
assault 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  984;  Dee.  Dig.  «e=>422(6).] 

2.  Homicide  ^=3100  —  Assaiti.t  with  Intkitt 
TO  Kill — Elements  of  Cbiue. 

In  a  prosecution  for  assault  with  intent  to 
kill,  where  defendant  was  present  while  his  sons 
committed  the  assault  approved,  and  encouraged 
it  and  had  a  short  time  previous  stated  that  he 
was  going  to  beat  h out  of  the  assaulted  par- 
ty and  had  suggested  before  the  assault  that  he 
had  a  pistol,  defendant  was  gtiilty  as  a  princi- 
pal. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  130 ;    Dec.  Dig.  «=5»100.] 

3.  HoMicinK  «=>257(1)  —  Absadlt  with  In- 
tent TO  Kill— Evidence — Sufficibnoy. 

In  a  prosecution  for  assault  with  intent  to 
kill,  committed  by  defendant's  sons  in  his  pres- 
ence and  with  his  approval  and  encouragement 
evidence  held  sufiicient  to  show  concert  of  action 
between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §S  648,  644,  652;  Dea  Dig.  «=> 
257(l).l 

4.  Cbimiwal  Law  ^:s»422(6)  —  EviDBiTOE  — 
Admissibilitt. 

In  a  prosecution  for  assault  with  Intent  to 
kill,  committed  by  defendant's  sons  in  his  pres- 
ence, and  with  his  approval  and  encouragement, 
there  being  a  concert  of  action  shown  between 
the  parties,  a  statement^  made  by  the  son  shortly 
before  the  assault  in  the  absence  of  defendant 
that  if  he  caught  the  assaulted  party  he  wonld 
cut  his  throat  was  admissible  against  the  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  984;  Dec.  Dig.  «39422(6).] 

6.  Homicide  ©=310(1)  —  AasAULT  wrm  Ik- 
tent  TO  Kill— Trial— Instructions. 
In  a  prosecution  for  assault  with  intent  to 
kill,  committed  by  defendant's  sons  in  his  pres- 
ence, with  his  approval  nnd  encouragement 
court's  refusal  to  give  defendant's  requested  in- 
struction, directing  the  jury  that  they  must  find 
beyond  a  reasonable  doubt  that  defendant  had 
in  mind  a  specific  intent  to  kill  the  assaulted 
party  before  they  could  find  him  guilty,  was  not 
error,  as  instructions  were  given  correctly  de- 
fining the  offenses  of  murder  and  assault  with 
intent  to  kill,  and  since  defendant  was  guilty  of 
the  offense  if  his  son  who  committed  the  assault 
did  it  with  the  intent  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  657;  Dec.  Dig.  <S=»310(1).] 

6.  Homicide  9=9310(1)  — Assault  wiwi  Ik- 
tent  TO  Kill— Tbiai^-Insteuotions. 
In. a  prosecution  for  assault  with  intent  to 
kill,  committed  by  defendant's  sons  in  his  pres- 
ence and  with  his  approval  and  ebcouragement 
where  defendant's  witnesses  stated   that  they 
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went  away  with  the  son,  trpon  hia  saggeatioii,  in 
onler  not  to  be  arrested  for  the  oSenae,  and  the 
court  made  do  reference  to  their  flight  in  its 
charge,  refusal  to  give  defendant's  requested  In- 
strnction  that  the  fact  that  the  son  fled  after 
tie  crime  should  not  be  considered  as  proof 
tcainst  the  defendant  was  not  eri^>r. 

[Ed.  Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  §  657;   Dec.  Dig.  <S=»310(1).] 
7.  Homicide  «=»257(1)  —  Assault  with  In- 

lETT  TO  KlLL—SumcIENCT  OF  EVIDENCE. 

In  a  prosecution  for  assault  with  intent  to 
till,  committed  by  defendant's  sons  in  his  pres- 
ence and  with  bis  approval  and  encouragement, 
where  it  appeared  that  before  the  assault  both 
defendant  and  one  of  the  sons  had  made  threats 
ajainst  the  assaulted  party,  evidence  held  suffi- 
cient to  sustain  a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
C^-nt.  Dig.  il  543,  544,  552;  Dec.  Dig.  «=» 
:'57{1).] 

Appeal  from  Clrcolt  Court,  Cross  County ; 
W.  J.  Driver,  Judge. 

Uenry  Woolbright  was  convicted  of  as- 
sault with  intent  to  kill,  and  be  appeals. 

Affirmed. 

This  appeal  is  prosecuted  by  Henry  Wool- 
bright  from  a  Judgment  for  assault  with  in- 
tent to  kill  one  B.  F.  Palmer.  It  appears 
from  the  testimony  that  bad  feeling  was 
engendered  as  the  result  of  appellant's  fall- 
are  to  win  a  lawsuit  brought  by  him  against 
Palmer,  his  tenant,  in  the  Justice  court.  He 
was  greatly  dlssatlsfled  with  the  Judgment, 
refused  to  pay  the  costs,  and  made  threats 
in  the  presence  of  several  persons  that  he 

would  beat  h out  of  Palmer  the  first  time 

lie  caught  him  out  As  the  parties  were 
learing  town  in  the  afternoon  of  the  day 
of  the  trial,  appellant  rode  out  a  part  of  the 
way  with  W.  R.  Palmer,  who  stated,  he 
said: 

"  'Well  I  fed  him  all  the  year,  and  now  he  has 
beat  me  out  of  it.'  or  something  to  that  effect. 
Of  course  I  can't  remember  everything,  but  dur- 
iit;  the  conversation  he  said,  'If  be  don't  looh 

sharp  or  ain't  careful,  I  will  beat  h out  of 

him.'  " 

Witness  replied,  "You  have  had  trouble 
enough,"  and  advised  it  would  be  better  not 
to  have  any  more.  Wash  and  Lieman,  sons 
of  appellant,  and  Sam  Rogers,  a  boy  about 
18  years  old,  started  out  of  town,  riding  in 
hia  wagon,  overtook  appellant,  who  got  in 
with  them  and  came  upon  B.  F.  Palmer,  a 
nan  about  57  years  of  age,  who  in  company 
with  his  wife  was  walking  home  from  Vaim- 
lale,  each  carrying  some  packages  of  grocer- 
ies. They  drove  up  to  Palmer,  stopped  the 
*agon,  and  all  got  out  except  appellant,  and 
'itb  clubs  assaulted  and  l)eat  him,  knocking 
lihn  down  two  or  three  times  or  more,  and  he 
remained  unconscious  from  the  beating  for  a 
week  thereafter.  Two  gashes  were  cut  in 
bis  bead,  to  the  skull,  one  three  or  more 
Inches  l(»ig  and  the  other  two.  Mrs.  Palmer 
:estiaed  that  she  and  her  husband  left  Vann- 
lale  about  4  o'clock  with  an  armful  of  grocer- 
ies, and  were  in  a  half  mile  of  their  home 
wlien   overtaken    by    the   assailants;     that 


Wash  came  running  with  a  club  in  bis 
hand  about  four  feet  long,  holloed  and  told 
Ben: 

"  'H«*i  on  there,  you  g d a of  a 

b ;  we  are  going  to  settle  with  yon  now.'    He 

knocked  my  husband  down,  then  the  wagon  came  , 
up  with  Henry,  Leman  end  Sam  Rogers.     Le- 
man  jumped  out,  picked  up  a  club,  and  drawed 
back  to  hit  Ben.     He  said  to  me,  'Shut  your 

g d mouth,'  and  throwed  and  hit  Ben  on 

the  left  shoulder,  and  Wash  knocked  him  down 
again,  and  then  turned  to  his  father,  Henry, 
who  was  driving  the  wagon,  and  asked  him  if 
that  would  do,  and  Henry  replied,  'Them  is  baby 
licks,  why  don't  you  use  your  pistols?' " 

After  Ben  knocked  her  husband  down 
again,  she  asked  him  not  to  hit  him  any 
more,  and  he  replied: 

"  'Now  you  have* paid  for  what  you  eat,'  and 
I  said,  'Yes,  and  more  too.'  Then  he  told  Sam 
to  hit  him,  and  Henry  said,  'Come  on ;  that  will 
do."    They  left  laughing." 

She  identifled  the  sticks  that  were  used  in 
beating  her  hu^and,  who  made  no  attempt 
to  resist  the  assault,  and  said  he  never  spoke 
from  the  time  he  was  knocked  down  for 
more  than  two  weeks  thereafter.  Neither 
appellant  nor  his  son  Wash  testified,  and 
Leman  and  Sam  Rogers  stated  that  when 
they  came  in  the  wagon  to  the  turn  in  the 
road,  they  saw  Wash  talking  to  old  man 
Palmer.  Rogers  said  they  were  pointing 
their  lingers  at  each  other  like  they  were 
quarreling,  and  Just  before  they  reached 
them  with  the  wagon.  Wash  struck  at  Palm- 
er, who  bad  his  knife  out,  with  his  fist,  and 
Leman  ran  up  and  asked  what  he  meant  by 
that,  and  Palmer  ran  at  Leman  with  the 
knife,  and  Wash  knocked  him  down;  that 
the  knife  struck  and  cut  Leman's  uoat. 
Iralmer  said  something  else  to  him  that  wit- 
ness could  not  hear,  and  Wash  hit  him  again 
in  the  back  of  the  head,  struck  him  with  a 
white  oak  stick  witness  thought.  "Did  uot 
think  the  stick  was  as  big  as  the  one  that 
was  shown  in  court"  He  testified  that 
Henry  Woolbright  was  in  the  wagon,  a 
short  distance  away,  all  the  time  the  fight 
was  going  on,  and  said  nothing  that  he  heard 
to  encourage  the  fight,  and  that  he  was  as 
close  to  him  as  Mrs.  Palmer.  Said  they  went 
up  to  where  the  Palmers  were  and  stopped 
the  fight,  and  after  Wash  knocked  Palmer 
down  the  last  time  Mrs.  Palmer  said,  "You 
fellows  will  have  a  Job  in  court,  if  you 
don't  mind."  Wash  said,  "Get  up  and  go  on 
up  the  road."  The  first  thing  Wash  said 
afterwards  was,  "We  wUl  have  to  go  off 
somewhere  to  keep  from  paying  a  fine,"  and 
they  did  go  to  Helena  that  night  and  stayed 
away  a  day  or  two.  Leman  stated:  That 
they  were  driving  out  in  a  wagon,  and  his 
father  got  in  after  they  left  town,  and  at 
that  time  they  did  not  know  where  Wash 
was.  That  later  he  saw  him  and  Mr.  Palmer 
up  the  road,  and  remarked,  "I  believe  they, 
are  quarreling,"  and  said  to  Sam  Rogers, 
"Let's  walk  up  there."  When  he  got  there, 
he  asked,  "What  does  this  mean?"  and  Mr. 
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Palmer  rab  at  him  and  stnick  at  him  tvrice 
with  a  knife,  and  Wash  knodced  him  down. 
That  his  father  drove  up  about  the  time 
Wash  struck  Palmer  with  the  dub  the  second 
time,  and  they  got  In  and  drove  off.  niat 
his  father  said  nothing  whatever  during  the 
fight.  That  be  and  Sam  lumped  out  of  the 
wagon  to  go  to  where  they  were  fighting  be- 
cause his  father  said,  "That  old  man  has 
got  a  pistol."  Will  Campbell  stated,  over 
appellant's  objection,  that  Wash  Woolbright, 
before  he  got  In  the  wagon  going  home,  ask- 
ed, "How  far  down  the  road  is  old  man 
Palmer,"  and  said,  "If  I  catch  up  with  him, 
I  am  going  to  cut  his  throat."  The  court 
Instructed  the  Jury,  refusing  to  give  appel- 
lant's requested  instructloh  that  the  fact 
that  Wash  fled  after  the  crime  was  com- 
mitted should  not  be  considered  as  proof 
against  the  defendant,  and  before  the  jury 
could  find  him  guilty  of  assault  with  Intent 
to  kill,  they  must  find  beyond  a  reasonable 
doubt  that  at  the  time  of  the  assault,  the  de- 
fendant Henry  Woolbright  had  In  mind  a 
specific  Intent  to  kill  B.  r.  Palmer. 

Klllough  &  Lines,  of  Wynne,  for  appel- 
lant. Wallace  Davis,  Atty.  Gen.,  and  Hamil- 
ton Moses,  Asst  Atty.  Gen.,  for  the  State. 

KIBBT,  J.  (after  stating  the  facts  as 
above).  [1]  Appellant  was  Indicted  as  a 
principal  for  assault  with  Intent  to  kill,  and 
the  testimony  of  the  witness  Will  Campbell 
of  the  statement  made  by  Wash  Woolbright 
shortly  before  he  assaulted  Palmer  with  the 
club  that  if  he  caught  up  with  him  he  was 
going  to  cut  his  throat,  made  In  the  ab- 
sence of  appellant,  was  competent  to  show 
the  Intent  or  disposition  of  mind  of  the  said 
actor  In  the  crime  in  making  the  assault. 

[2]  The  undisputed  testimony  shows  that 
appellant  was  personally  present  when  Palm- 
er was  brutally  assaulted  with  the  clubs  by 
his  sons,  and  although  he  did  not  get  out  of 
the  wagon  and  engage  In  the  dlOlculty,  he 
approved  of  it  and  encouraged  the  assail- 
ants and  suggested  after  the  old  man  had 
been  knocked  down  twice  that  the  blows  were 
only  "baby  licks,  that  they  should  use  their 
pistols."    Be  had  stated  before  leaving  town 

that   he   was   going  to   beat  h out   of 

Palmer  as  soon  as  he  caught  him  out,  and 
his  s<Ni  Leman  testified  that  he  suggested 
that  the  old  man  had  a  pistol  before  he  and 
Sam  Kogers  got  out  of  the  wagon  and  went 
to  where  they  were  figntlng.  Under  these 
circumstances,  he  was  as  guilty  of  the  of- 
fense as  was  the  principal  actor  who  wielded 
the  club.  Hunter  v.  State,  104  Ark.  246, 
149  S.  W.  99. 

[3,4]  The  proof  was  sufficient  to  Show  a 
concert  of  action  between  the  parties,  and 
the  threat  made  by  Wash  Woolbright  in  the 
presence  of  Campbell,  when  bis  father,  ap- 
pellant, was  npt  present,  would  have  beoi 


admlsi^ble  In  any  event  asainst  him.  Tamer 
V.  State,  180  S.  W.  211. 

IS]  The  court  did  not  err  to  refusing  to 
give  appellant's  requested  Instruction,  di- 
recting the  jury  that  they  must  find  beyond  a 
reasonable  doubt  that  he  had  in  mind  a 
spedflc  Intent  to  kill  B.  F.  Palmer,  before 
they  could  find  him  guilty.  Instructions  were 
given,  correctly  defining  the  offenses  of  mur- 
der and  assault  with  Intent  to  kill,  and  appel- 
lant was  guilty  of  the  offense  If  his  son. 
Wash  Woolbright,  who  wielded  the  club, 
did  it  with  the  Intent  required  by  law  to  con- 
stitute the  offense  as  the  jury  found. 

[6]  Appellant's  witnesses  Leman  Wool- 
bright  and  Sam  Rogers  voluntarily  stated, 
without  objection,  that  they  went  that  night 
to  Helena  with  Wash  upon  his  suggestion,  in 
order  not  to  be  arrested  for  the  offense,  and 
the  court  made  no  reference  to  their  flight  In 
Its  charge  to  the  jury  herein,  and  no  error 
was  committed  In  refusing  appellant's  re- 
quested instruction  relative  thereta 

[7]  The  Instructions  given  by  the  coart 
correctly  declared  the  law,  and  the  testi- 
mony Is  sufficient  to  sustain  the  verdict. 

We  find  no  prejudicial  error  tn  the  record, 
and  the  judgment  is  affirmed. 


HIGH  V.  HEED  et  al.    (No.  12.) 
(Supreme  Court  of  Arkansas.     May  22,  1916.) 
Bills  and  Notes  c®=503— Consideration— 

SURBENDER  OF  LlEN — PbE-EXISTINQ  DeBT. 

In  action  on  a  note,  the  defense  beine  that 
defendants  signed  as  snreties  without  oonsidera- 
tion,  exclusion  of  pli^ntiCTa  evidence,  that  at  the 
time  of  the  execution  of  the  note  the  principal 
on  the  note  sold  a  horse  on  which  plaintiff  bad  a 
lien,  as  showing  surrender  of  sncb  lien  and  a 
new  trade  made  as  a  new  consideration  for 
the  note,  was  error. 

[Eld.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  Sf  1733-1739;  Dec.  Die.  «=» 
503.] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty; Thos.  C.  Trimble,  Judge, 

Action  by  Mrs.  Lena  High  against  James 
B.  Heed  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded. 

W.  J.  Wagoner,  of  Lonoke,  tor  appellant. 
Manning,  Bmerson  &  Morris,  of  Little  Bode, 
for  appellees. 


SMITH,  J.  Appellant  prosecutes  this  ap- 
peal from  a  judgment  adverse  to  her,  which 
was  rendered  upon  a  verdict  returned  under 
the  directions  of  the  court  The  suit  was 
upon  a  promissory  note  signed  by  appellees 
and  one  J.  M.  Swalm,  payable  to  appellant's 
order.  The  note  was  dated  March  21,  1911, 
and  was  for  the  sum  of  $130,  and  was  due 
October  21,  1911.  Appellees  defended  upon 
two  grounds.  The  first  defense  was  that  the 
note  as  signed  was  for  the  sum  of  flOO  only, 
and  the  second  defense  was  that  the  note  waq 
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etecoted  by  appellees  as  sureties  for  Swalm, 
ud  that  It  was  without  oooBideratlon  as  to 
them. 

In  aapport  of  the  first  defense  appellee 
Beed  testified  that  be  was  only  ashed  to  sign 
a  note  for  $100,  and  that,  to  the  best  of  hla 
knowledge,  the  one  he  signed  was  for  only 
$100,  but  he  did  not  testify  unequivocally 
that  the  note  was  not  for  $150.  The  other 
mrety  testified  that  he  was  not  certain 
whether  the  note  was  for  9100  or  for  S150. 
As  it  read  at  the  trial  the  note  was  for  $160, 
and  we  think  the  evidence  presents  a  ques- 
tion for  the  Jury  as  to  whether  the  note  had 
been  altered  after  its  execution. 

Appellees  insist  in  support  of  their  second 
defense  that  the  evidence  shows  that  appel- 
lant bad  loaned  her  brother  $150  on  Feb- 
raarr  18th  or  20th  under  an  oral  agreement 
that  she  should  have  a  lien  on  a  horse  which 
he  owned,  and  that  on.  the  2l8t  of  March 
thereafter,  for  this  consideration,  the  note  In 
question  was  signed  by  them.  Appellant  ad- 
mitted that  she  bad  loaned  her  brother  $150 
in  February  under  an  oral  agreement  that 
she  should  have  a  lien  on  a  horse  owned  by 
him,  but  she  also  says  that  it  was  agreed 
that  the  money  should  be  repaid  when  the 
horse  was  sold,  and  that  the  horse  was  sold 
on  the  date  of  the  note,  and  that  after  selling 
the  horse  Swalm  offered  to  give  her  either 
the  money  or  the  note,  and  she  accepted  the 
note.  And  she  says  the  note  was  signed  by 
all  the  parties  before  It  was  delivered  to 
her.  Over  appellant's  objection  and  excep- 
tion the  court  excluded  evidence  showing  the 
tale  of  the  horse  and  the  payment  of  the 
money  on  the  date  the  note  was  executed. 
We  think  the  excluded  evidence  was  com- 
petent and  relevant.  It  tended  to  support  ap- 
pellant's contention  that  a  new  trade  was 
made  and  a  new  consideration  furnished  for 
the  note. 

In  3  R.  O.  I*  928,  It  is  said: 

"The  general  rule  sustained  by  the  great 
weight  of  authority  is  thnt  the  undertaking  of 
one  not  a  party  to  the  oriRinal  transaction,  who, 
in  pursuance  of  some  subsequent  arrangement, 
agus  as  surety,  guarantor,  or  indorser  after 
the  original  contract  has  been  fnll.y  executed  and 
delivered,  is  a  new  and  independent  contract, 
and  to  be  binding  must  be  supported  by  a  new 
and  independent  consideration  from  that  of  tbe 
original  contract.  But  it  is  a  well-establiBhed 
exception  to  this  rule  that  if  the  original  con- 
tract is  induced  by  the  promise  of  one  of  the  par- 
ties that  he  will  procure  the  signature  of  tbe  per- 
ton  who  subsequently  signs  In  pursuance  of 
toch  agreement,  no  new  consideration  is  necessa- 
17  to  support  the  latter'a  undertalcing." 

Among  other  cases  cited  In  support  of  the 
text  is  that  of  Kllllan  v.  Ashley,  24  Ark.  611, 
91  Am.  Dec.  610.  See,  also,  Williams  ▼.  Per- 
khis,  21  Ark.  18;  Piatt  v.  Snipes,  43  Ark. 
21 ;  Klssire  v.  Plunkett-Jarrell  Gro.  Co.,  103 
Ark.  473,  145  S.  W.  567.  Appellees  Insist  on 
tbe  authority  of  these  cases  that  the  verdict 
was  properly  directed  In  their  favor.  But 
we  do  not  think  so.  The  authority  of  the 
case  of  Harrell  v.  Tenant,  Walker  &  Co.,  30 


Ark.  6S4,  has  not  been  Impaired  by  the  cases 
cited,  nor  by  any  other  subsequent  dedalon. 
The  syllabus  of  that  case  Is: 

"A.n  antecedent  indebtedness  is  a  good  consid- 
eration to  support  a  new  note,  as  to  one  who 
signs  the  note  as  surety." 

Applying  this  rule  of  law  to  the  facts  of 
that  case,  which  were  very  similar  to  the 
facts,  as  appellant  states  them  in  this  case, 
Judge  English  said: 

"If  the  Johnsons  thought  proper  to  give  their 
note  to  the  appellees  for  an  old  debt,  and  appel- 
lant thought  proper  to  sign  the  note  as  their 
surety,  the  old  debt  was  a  sufficient  considera- 
tion to  uphold  the  note  against  both  principal 
and  surety."  "If  the  Johnsons  had  made  the 
note  and  delivered  it  to  appellees  for  the  old 
debt,  and  afterwards  they  bad  induced  appel- 
lant to  sign  it  without  consideration,  it  might 
perhaps  have  been  invalid  as  to  bim," 

So,  therefore,  if  subsequent  to  the-  execu- 
tion and  delivery  of  the  note  It  was  signed 
by  appellees  solely  on  account  of  the  loan 
previously  made  Swalm,  and  it  was  no  part 
of  the  consideration  that  appellees  should 
subsequently  sign  it,  then  the  note  was  with- 
out consideration  as  to  them.  However,  If 
the  note  was  'executed  to  be  used  in  lieu  of 
the  cash  upon  the  sale  of  the  horse,  or  was 
executed  by  appellees  before  Its  delivery  to 
appellant,  then  appellees  are  liable,  although 
there  was  no  other  consideration. 

A  verdict  should  not,  therefore,  have  been 
directed,  and  for  this  error  the  Judgment  will 
be  reversed,  and  the  cause  remanded. 


ARKANSAS,  U  &  O.  R.  CO.  ▼.  MORSB  et  sL 

(No.  67.) 
(Supreme  Court  of  Arkansas.    June  12.  1916.) 

Railroads    «=>447(3)— Opebatiow— Injukiks 
TO  HoRSB  OM  Tback— Inbtbuction— BuanBH 
OF  Pboof. 
In  action  for  injnries  to  horse  felling  back 
and  being  injured  trying  to  climb  out  of  a  cut 
ahead  of  a  train,  where  the  engineer  stopped  76 
feet  l>efore  reaching  the  horse,  an  instruction 
was  proper  that,  if  the  horse  was  injured  by 
reason  of  the  running  of  the  train,  either  by  ac- 
tual collision  or  by  fright  caused  thereby,  the 
burden  was  on  the  company  to  prove  the  dam- 
age not  caused  by  its  negligence,  since  tbe  con- 
dition of  the  cut  may  have  cast  upon  the  en- 
gineer the  duty  of  stopping  sooner. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1645;   Dec.  Dig.  <S=»447(3).] 

Appeal  from  Clrcalt  Court,  Ashley  County ; 
Turner  Butler,  Judge. 

Action  by  Sam  Morse  and  another  against 
the  Arkansas,  Louisiana  &  Gulf  Railroad 
Company.  From  Judgment  ft>r  plaintiffs, 
defendant  appeals,    AfiSlrmed. 

This  appeal  Is  prosecuted  by  the  railroad 
company  from  a  Judgment  against  It  for  $25 
damages  for  Injury  to  a  horse  of  appellees. 
The  facts  are  substantially  as  follows: 

As  defendant's  south-bound  freight  train 
approached  Whitlow  station,  two  horses  be- 
longing to  appellees  came  from  out  of  the 
woods   onto  the  railroad  track  about   100 
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feet  abead  of  the  engine  and  abont  100  yards 
from  the  beginning  of  a  cut,  which  was  530 
feet  long,  from  6  to  6  feet  deep,  with  steep 
sides  and  with  a  cattle  gap  or  guard  at  the 
far  end  8  feet  wide  and  10  to  12  feet  long. 
There  was  no  way  for  the  horses  to  escape 
from  the  cut  without  climbing  the  embank- 
ment or  Jumping  the  cattle  gap.  There  was  a 
place  on  the  east  side  of  the  track  and  north 
of  the  gap  which  had  been  worn  down  by  the 
cattle. 

The  engineer,  after  sounding  the  alarm, 
began  to  slow  up  the  speed  of  the  train  when 
the  horses  entered  the  cnt  running,  and  con- 
tinued sounding  the  alarm,  and  brought  the 
train  to  a  st(H>  75  feet  before  he  reached  the 
injured  animal.  He  stated  that  the  horse  at- 
tempted to  <A\xab  the  side  of  the  cut  and  fell 
back  and  was  injured.  Others  said  that  the 
Injured  horse  attempted  to  cross  from  the 
west  to  the  east  side  of  the  track  north  of  the 
trestle,  and  when  be  Btepi>ed  between  the 
rails  that  he  fell  and  was  injured  by  the  fall. 

One  witness  said  that  when  the  running 
horse  fell  he  "skelped  the  ties"  or  slid  for  a 
distance  of  from  20  to  30  feet,  knocking  the 
hair  off  his  hip  and  tearing  a  great  hole  in 
his  shoulder  or  neck.  The  train  stopped  with- 
in 30  to  60  feet  of  where  the  horse  fell.  The 
other  horse  cleared  the  cattle  guard  and 
escaped. 

The  court  Instructed  the  Jury,  giving  among 
others,  over  appellant's  objection,  Instruction 
numbered  2,  as  follows: 

"If  the  jury  believe  from  the  evidence  that  the 
horse  was  injured  by  reason  of  the  running  of 
the  train,  either  by  actual  collision  with  the  en- 
gine or  on  account  of  fright  caused  by  the  run- 
nine  of  the  train,  then  the  burden  is  on  the  de- 
fendant railway  company  to  prove  that  such 
damage  did  not  occur  on  account  of  the  negli- 
gence of  the  employes  operating  the  train." 

Henry  &  Harris,  of  Montlcello,  for  appel- 
lant Williamson  &  WUliamson,  of  Monti- 
cello,  for  appellees. 

KIRBY,  J.  (after  stating  the  facts  as 
ubove).  Appellant  contends  that  the  court 
erred  In  the  giving  of  said  Instruction,  and 
that  the  evidence  Is  not  sufficient  to  support 
the  verdict 

It  Is  true  the  horse  was  not  Injured  by  be- 
ing struck  or  coming  in  contact  with  the 
train,  nor  by  falling  into  a  trestle  or  cattle 
guard  upon  the  tradt  In  attempting  to  escape 
therefrom.  It  Is  also  true  that  the  operatives 
of  the  train  were  keeping  a  lookout  and  dis- 
covered the  horses  when  they  first  came  on 
the  track  100  feet  ahead  of  the  engine.  The 
alarm  was  Immediately  given,  and  the  engi- 
neer began  to  slow  up  the  train,  seeing  that 
the  distance  was  so  short  between  where  they 
came  onto  the  track,  evidently  to  cross  and 
the  mouth  of  the  cut,  that  they  would  prob- 


ably go  Into  It  He  «ontiniied  samndlng  tlie 
alarm,  and  finally  stopped  the  train  from  30 
to  75  feet  from  the  place  where  the  horse  fen. 
Certainly  the  horse  would  not  have  been 
injured  but  for  the  mnninj:  of  the  train  and 
the  sounding  of  the  alarm,  frightening  and 
causing  It  to  run  into  the  cat  from  whldi  It 
could  not  have  been  expected  to  escape  except 
at  the  one  place  near  the  cattle  guard,  with- 
out Jumping  the  cattle  guard,  whidi  was  8 
feet  wide.  'Ae  taralnmen  knew  the  condition 
of  the  track  In  the  cut  and  the  cattle  guard, 
and  could  have  anticipated  that  Injury  would 
probably  result  if  the  horse  was  followed  by 
the  train  until  the  cattle  guard  was  reached. 
They  also  knew  that  it  was  weU-nigh  Im- 
possible for  the  horse  to  leave  the  track  ex- 
cept across  the  cattle  guard.  They  regarded 
it  necessary  to  stop  the  train,  and  did  so,  but 
the  jury  might  have  found  from  the  testimony 
that  they  were  negligent  In  not  stopping  the 
train  sooner  and  before  the  Injury  occurred. 

If  the  horse  fell  back  and  injured  himself 
from  trying  to  dlmb  the  side  of  the  cnt,  ais 
may  have  been  the  case,  or  If  it  fell  In  trying 
to  cross  from  the  west  to  the  east  side  of  the 
tracic,  as  the  evidence  tended  to  show,  near 
the  lowest  place  on  the  side  of  the  cut,  its  ac- 
tion might  have  been  anticipated.  Neces- 
sarily it  was  more  frightened  with  the  noise 
of  the  train  coming  into  the  cut  and  might  be 
expected  to  do  anything  possible  to  escape  the 
danger. 

The  instruction  complained  of.  In  the  opin- 
ion of  the  majority,  was  not  incorrect  In  plac- 
ing the  burden  upon  the  railway  company  to 
prove  that  the  damage  did  not  occur  on  ac- 
count of  Its  negligence  in  operating  the  train 
after  the  horse  was  shown  to  have  been  in- 
jured by  reason  of  the  running  of  the  train 
either  by  actual  collision  with  the  engine  or 
on  account  of  fright  caused  by  the  running  of 
the  train. 

Under  the  peculiar  circumstances  of  the 
case  there  being  the  hindrance  and  obstruction 
in  the  way  of  the  animal's  getting  off  the 
track,  of  both  the  steep  sides  of  the  cnt  and 
the  cattle  guard  at  the  end  thereof,  the  train- 
men, seeing  the  condition,  might  have  fore- 
seen as  a  probable  consequence  of  not  sooner 
stopping  the  train  the  Injury  to  the  animal, 
or  that  it  would  in  its  fright  attempt  to  clUnb 
out  of  the  cut  or  pass  over  the  cattle  guard 
and  be  injured,  and  the  tact  that  it  was  not 
injured  by  falling  into  the  cattle  guard,  but 
by  falling  on  the  track  in  its  attempt  to  cross 
and  escape  by  climbing  the  cut  on  the  op- 
posite side  of  the  track  at  the  lowest  place, 
was  reasonably  to  be  foreseen  by  them. 

No  error  was  committed  In  the  giving  of 
said  instruction,  and  the  testimony  is  suffi- 
cient to  sustain  the  verdict. 

The  judgment  is  affirmed. 
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W.  D.  RBBVES  LUMBKR  OO.  ▼.  DAVIS. 
(No.  7.) 

(Snpreme  Gonrt  ot  Arkansas.     May  22,  1916.) 

1.  PAKinS   4=>35— PlUXNlXFTS   AND    Dkfknd- 
AHTS— STATXTTES. 

Under  Kirby'a  Dig.  |  6007,  providing  for 
parties  united  in  interest  being  joined  as  plain- 
tiffs or  defendants,  but,  when  necessary  for  pur- 
pose of  justice,  permitting  one  who  should  have 
been  joined  as  plalntiS  to  be  joined  as  defend- 
ant, one  of  the  two  members  of  a  firm  with 
which  defendant  contracted,  having,  in  effect, 
refosed  to  join  in  an  action  for  breach  thereof, 
by  releasing  defendant  from  further  perform- 
asce,  could  be  joined  as  defendant  by  the  other 
partner  suing  for  the  breach. 

[Ed.  Note.— 4FV>r>  otber  cases,  see  /Parties, 
Cent.  Dig.  H  54,  55;  Dec.  Dig.  «=>36.] 

2.  Tbiai,  «s»U(^  —  DooKXTS  —  TBANsrxs  to 

There  was  no  error  in  refusing  to  transfer 
to  equity,  at  instance  of  defendant  R.,  an  action 
by  i>.,  one  of  two  partners,  for  breach  by  de- 
fendant R.  of  its  contract  with  the  firm,  the 
other  partner,  jrbo  was  made  a  defendant,  by 
cancelling  the  contract  and  reiinquisbing  all  his 
rights  thereunder  to  R.,  having  absolved  it  from 
any  further  liability  to  iiim  thereunder,  and  K. 
not  t>eing  interested  in  any  partnership  equities 
between  D.  and  XJ. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  t  28;   Dec.  Dig.  «=>ll(2).l 

3.  Trial  «=»260(1)  —  Instbuctionb  Cotibed 
btOthkks. 

There  is  no  error  in  striking  from  defend- 
ant's requested  instruction  a  part  in  effect  stated 
in  an  instruction  given. 

[EW.  Note. — For  other  cases,  see  Trial,  Oent. 
Dig.  i  651 ;  Dec.  Dig.  «=>260(1).] 

4.  PABTRXSaHIP  «=»17  —  FOBHATION  —  CON- 
IBACT. 

Two  persons  by  jointly  contracting  with  an- 
other to  cnt  and  haul  the  timber  on  its  land  at 
a  stipolated  price  per  1,000  feet._a  matter  of 
speeiuatimi,  manifest  their  intention  to.  form  a 
portnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  §  3;  Dec.  Dig.  «=>17.] 

5.  Pastwebship    €=>284   —   Retiebwejtt   ©» 

PaBTWBSB— C!ONTlNirAT10IT    OF   CONTRACT. 

Tlie  contract  of  a  iwrtnership  to  cut  and 
baol  the  timber  on  certain  lands  is  not  for  per- 
Eonal  services,  and  so  one  of  the  partners  can 
carry  it  out  on  retirement  of  the  other. 

[Bd.  Note.— For  other  cases,  sec  Partnership, 
Cent  Dig.  S  629;  Dec.  Dig.  <S=9284.] 

8.  Pabtnkbship  «=s>139— Power  of  Partner 

— Canckixation  of  Contract. 
Where  cancellation  of  a  firm's  contract 
wonld  practically  terminate  the  business  for 
wbidi  the  firm  was  formed,  one  of  the  partners 
cannot  cancel  it  without  the  authority  of  the 
other,  as  this  wonld  call  for  exercise  of  a  power 
not  incident  to  the  conduct  of  the  firm's  business 
in  die  ordinary  manner. 

VBd.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  206-211,  213,  240;  Dec.  Dig. 
«=>130.] 

7.  CONTBAOIS     *=>328(1)— CANCBXLATION     BT 

Pabthbk— AoKiON  BT  OmxR  Partner— De- 

TEKSES. 

Though  an  attempted  cancellation  by  G.,  a 
member  of  a  firm,  of  its  contract  to  cut  and 
banl  defendant's  timber,  could  not  affect  the 
rights  of  D.,  the  other  partner,  yet  D.'s  inability 
to  perform  after  Q.  had  abandoned,  and  refus- 
ed to  assist  in  the  performance  of  the  contract, 
is  available  as  a  defense  to  his  action  for  its 


breach  by  defendant  refosing  to  permit  further 
work. 

[Ed.  Note.— FV>r  other  cases,   see  Contracts, 
Cent.  Dig.  {$  1671-1580,  1583,  1584;  Dec.  Dig. 
«=>328a).] 
S.  Contracts  «=»349(6)  —  CANCEttATioN  bt 

PAETNEBr-ACTION    BT  OTHEB  PABTNEB— DB- 

FENSXa— EVIDBNOX. 

As  discreditins  plaintiff's  testimony  that  he 
was  financially  able,  and  as  affirmative  evidence 
tending  to  establish  the  defense  that  he  was 
not  able  to  perform  his  contract  with  defend- 
ant, after  plaintiff's  partner  attempted  to  can- 
cel it,  and  abandoned  and  refused  to  assist  in 
performing  it,  evidence  that  at  the  time  he  was 
indebted  to  defendant  in  a  large  sum,  and  at- 
tempted to  borrow  a  small  amount  from  it  for 
expenses  of  sickness  and  household,  is  compe- 
tent 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  iS  1796,  1797,  1807 ;  Dec.  Dig.  «» 
349(6).] 

Appeal  from  Circuit  Court,  PbilUps  Coun- 
ty;  J.  M.  Jackson,  Judge. 

Action  by  J.  M.  Davis  against  tlie  W.  D. 
Reeves  Lunilier  Company;  C.  C.  Giles  being 
Joined  as  defendant  Judgment  for  plain- 
tiff, and  defendant  Company  appeals.  Re- 
versed and  remanded  for  new  trial. 

nnk  8c  Dinning  and  Moore,  Vineyard  tc 
Satterfleld,  all  of  Helena,  for  appellant. 
Sevens  &  Mundt,  of  Helena,  for  appellee. 

HART,  J.  J.  M.  Davis  sued  the  W.  D. 
Reeves  Lumber  Company  to  recover  the  sum 
of  $8,000  for  the  alleged  breach  of  a  written 
contract  whereby  J.  M.  Davis  and  0.  O.  Giles 
agreed  to  cuf  and  haul  for  the  W.  D.  Reeves 
Lumber  Company  the  timber  on  the  lands 
described  In  the  contract  for  a  Bttpnlateti 
price  per  1,000  feet.  The  complaint  alleged 
that  Giles  had  released  all  his  right  in  the 
contract  to  the  Reeves  Lumber  Company,  and 
he  was  also  made  a  party  defendant  to  tlie 
action.  The  Jury  returned  a  verdict  for  tlie 
plaintltC  for  $3,376.  Judgment  was  rendered 
in  favor  of  the  plaintiff  against  the  W.  D. 
Reeves  Lumber  Company  for  tliat  amount. 
The  lumber  company  has  appealed.  The 
material  facts  are  as  follows:  The  W.  D. 
Reeves  Lumber  Company  entered  into  a  writ- 
ten contract  with  J.  M.  Davis  and  C.  O.  Giles 
to  cnt  and  haul  to  a  certain  point  on  the 
Mississippi  river  the  timber  on  lands  de- 
scribed in  the  contract  at  a  stipulated  price 
per  1,000  feet.  It  was  provided  in  the  con- 
tract that  the  timber  should  be  cut  and 
hauled  by  the  1st  day  of  September,  1916, 
and  the  contract  was  executed  on  July  8, 
1914.  Davis  and  Giles  at  once  entered  upon 
the  land  with  a  full  line  of  equipment,  In- 
cluding about  30  teams,  for  the  purpose  of 
performing  the  contract  on  their  part.  On 
August  10,  1914,  the  Reeves  Lumber  Com- 
pany notified  them  to  stop  hauling  the  tim- 
ber tliat  was  already  cut  because  financial 
conditions  were  such  that  the  lumber  com- 
pany could  not  get  money  to  meet  the  pay 
rolls.  Giles  and  Davis  stopped  the  work, 
and  Davis  thereafter  asked  the  president  of 
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the  lumber  company  sereral  times  wtatin  they 
would  be  allowed  to  commence  operations 
again,  and  was  told  by  him  that  they  conid 
do  so  when  conditions  would  permit.  A  short 
time  after  this  Giles  called  Davis  up  and 
told  him  that  he  wanted  to  get  out  of  the 
contract  On  October  1,  1914,  the  president 
of  the  lumber  company  told  Davis  that  the 
contract  had  been  canceled  by  Giles,  and  that 
he  would  not  permit  any  work  to  be  done  un- 
der the  contract  until  Giles  and  Davis  had  a 
settlement  Davis  told  the  president  that 
Giles  had  no  right  to  cancel  the  contract, 
and  that  he  knew  nothing  about  him  having 
done  so.  He  also  told  him  that  he  would 
not  waive  any  of  bis  rights  tinder  the  con- 
tract and  expected  to  carry  It  out  About 
October  16th  Davis  entered  upon  the  land 
again  and  proceeded  to  perform  the  con- 
tract On  October  20,  1914,  the  lumber  com- 
pany notified  him  to  quit  cutting  lumber  un- 
der the  contract  and  stated  that  it  would  not 
pay  for  the  cutting  and  denied  the  authority 
of  Davis  to  proceed  with  the  work. 

Davis  testified  that  he  was  financially  able 
to  perform  the  contract  and  also  testified  in 
regard  to  the  profits  be  could  have  made  un- 
der it.  It  is  not  necessary  to  abstract  the 
testimony  on  this  point  but  it  Is  sufficient  to 
say  that  onder  the  evidence  adduced  by  Oxe 
plaintiff  his  profits  would  at  least  have 
equaled  the  amount  recovered  by  him  before 
the  Jury. 

On  the  part  of  the  defendant  it  was  shown 
that  Giles  entered  upon  the  land  soon  after 
the  contract  had  been  executed,  cuid  that 
be  did  nearly  all  the  work  that  was  done 
before  the  lumber  company  requested  them  to 
cease  working.  On  the  1st  of  October,  1914, 
Giles  canceled  the  contract  with  the  lumber 
OMnpany. 

[1]  It  is  first  contended  by  counsel  for 
the  defendants  that  the  demurrer  of  the  de- 
fendant lumber  company  to  the  complaint 
should  have  been  sustained.  The  demurrer 
was  based  on  the  ground  that  the  plaintiff 
could  not  bring  the  action  In  his  name  alone, 
but  should  have  Joined  his  partner,  Giles,  in 
the  complaint  Section  6007  of  Kirby's  Di- 
gest provides: 

"Of  the  parties  to  the  action,  those  who  are 
united  in  interest  mast  be  joined  as  plaintiffs 
or  defendants;  but  when,  for  any  cause,  it  may 
be  necessary  for  the  purt)ose  of  justice,  a  per- 
son who  should  have  been  joined  as  plaintiff  may 
be  made  a  defendant,  the  reason  therefor  being 
statnl  in  the  complaint" 

In  Ingham  Lumber  Co.  ▼.  Ingersoll,  93  Ark. 
447,  125  S.  W.  139,  20  Ann.  Gas.  1002,  the 
«ourt  held  that  in  a  suit  upon  a  contract 
made  by  a  firm  all  of  the  partners  have  an 
interest  in  the  subject-matter  and  are  neces- 
sary parties.  In  that  case,  in  construing  sec- 
tion 6007  of  Kirby's  Digest  it  was  said  that, 
where  a  partner  refuses  to  Join  in  an  action 
to  recover  a  claim  of  the  firm,  he  may  be 
made  a  party  defendant  In  the  Instant 
•case  the  complaint  of  Davis  alleges  that  Giles 


had  released  and  relinquished  all  of  bis 
rights  in  the  contract  to  the  Beeves  lAimber 
Company.  Giles  in  his  answer  admitted  that 
be  had  canceled  the  contract  and  released 
the  Reeves  Lumber  Company  by  a  written  re- 
lease in  the  name  of  Davis  and  Giles.  If 
Giles  had  canceled  the  contract  and  by  an  In- 
strument in  writing  had  released  the  Reeves 
Lumber  Company  from  further  performance 
of  the  contract  this  was  equivalent  to  a  re- 
fusal on  his  part  to  Join  In  an  action  to  re- 
cover damages  for  an  alleged  breach  of  the 
contract  Therefore  under  the  section  of 
the  statute  above  quoted  the  plaintiff  prop- 
erly made  Giles  a  party  defendant  to  the  ac- 
tion. 

[2]  It  Is  next  contended  by  connsel  for  the 
lumber  company  that  the  court  erred  in  not 
sustaining  its  motion  to  transfer  the  caose 
to  the  chancery  court  There  was  no  error 
In  this  regard.  The  action  of  Giles  in  can- 
celing the  contract  and  the  relinquishment  ot 
all  his  rights  thereunder  to  the  lumber  com- 
pany absolved  it  from  any  further  liability 
to  him  under  the  contract  The  lumber  com- 
pany was  not  interested  in  any  partnership 
equities  between  Davis  and  Giles.  The  court 
did  not  err  in  refusing  to  transfer  the  action 
to  equity. 

[3]  The  court  was  requested  by  counsel  for 
the  lumber  company  to  give  instruction  No. 
4,  which  reads  as  follows: 

"The  jury  is  instrncted  that  before  the  jury 
can  find  for  the  plaintiff  in  any.  event  tli»  must 
find  from  the  testimony  that  the  plaintiff  could 
have  made  a  prtffit  in  carrying  out  said  con- 
tract in  accordance  with  its  terms,  after  the 
cancellation." 

The  conrt  refused  to  give  the  Instmctlon 
as  asked,  bnt  struck  out  the  words  "after 
the  cancellation,"  and  gave  the  instruction  as 
thus  modified.  Connsel  for  the  lumber  com- 
pany contend  that  the  words  stricken  from 
the  Instruction  should  have  been  given,  be- 
cause the  right  of  recovery  must  necessarily 
have  been  from  the  date  of  the  breach  of  the 
contract  The  court  however,  did  give  In- 
struction No.  2,  which  reads  as  follows: 

"If  you  find  for  the  plaintiff  in  this  case,  his 
damages  are  to  be  measured  by  the  value  of  the 
contract  to  him  at  the  time  it  was  brcdien,  and 
this  value  is  estimated  by  the  profits  he  would 
have  realized  during  the  continuance  Of  the  con- 
tract had  it  been  nuthfuUy  carried  out  foy  the 
parties  but  in  estimating  the  profits  wluch  a 
party  under  such  contract  wonld  realize  allow- 
ance must  be  made  for  every  item  of  cost  and 
expense  necessa'rily  attending  a  fall  compliance 
on  his  part." 

This  instruction  plainly  tells  the  Jury  the 
damages  are  to  be  measured  by  the  value  of 
the  contract  to  plaintiff  at  the  time  it  was 
broken. 

The  plaintiff  acquiesced  in  stopping  the 
work  in  August,  and  under  the  undisputed 
evidence  there  was  no  breach  of  the  contract 
until  it  was  canceled  on  October  1,  1914,  by 
Giles  and  the  lumber  company.  Therefore 
instruction  No.  2  was  a  correct  instruction  on 
the  measure  of  damages,  and  was  as  favor- 
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able  to  the  tbeory  of  the  lumber  ccmipany  aif 
It  was  entitled  to. 

[4-t]  It  -waa  the  theory  of  the  lumber 
ctRnpany  that  Davis  and  Giles  tinder  the  con- 
tract were  partners  In  catting  and  haollng 
tbe  timber.  The  lumber  company  offered  to 
Introdnce  testimony  to  the  effect  that  Davis 
was  indebted  to  It  In  the  ram  of  $12,000  dar- 
ing the  Bommer  and  fall  of  1914.  It  also  of- 
fered to  Introdnce  In  evidence  a  letter  dated 
September  16, 1914,  to  It  from  Davis.  In  this 
letter  Davis  stated  that  he  was  confined  to 
Us  houae  on  acconnt  of  his  eyes,  and  that 
his  phyaldana  had  advised-  him  to  go  to 
Memphis  or  some  other  dty  and  have  them 
examined;  that  for  this  and  some  house- 
hold expooses  he  needed  from  $150  to  $200, 
which  he  wanted  to  borrow  from  tbe  lumber 
company.  The  action  of  the  court  In  refus- 
ing jto  admit  the  offered  oral  testimony,  and 
this  letter  is  assigned  as  error  by  counsel 
for  the  lumber  company.  We  think  the  re- 
fusal of  the  court  to  admit  the  oral  testi- 
mony and  the  letter  was  erroneoas  and  calls 
for  a  reversal  of  the  judgment.  Davis  and 
Giles  entered  into  a  contract  with  the  luip- 
ber  company  Jointly  to  cut  and  haul  the  tim- 
ber on  the  land  of  the  lumber  company  for 
the  purpose  of  tvaculatlon.  Under  the  terms 
of  the  contract,  manifestly  it  was  their  in- 
tention to  form  a  partnership.  See  Beebe  v. 
Olentlne,  97  Ark.  390^  134  S.  W.  936.  The 
contract  of  partnership  was  not  for  tbe. per- 
formance of  personal  services,  and  either 
partner  could  carry  out  the  contract.  Smith 
T.  Hill,  13  Ark.  173.  It  is  not  claimed  tbat 
Giles  bad  any  express  authority  to  cancel 
the  contract,  but  It  Is  claimed  such  authority 
was  Implied.  The  cancellation  of  the  con- 
tract practically  terminated  the  business  for 
which  tbe  partnership  was  formed.  Such 
act  on  the  part  of  Giles  was  a  fraud  upon 
Davis,  and  he  had  a  right  to  avoid  It  The 
rescission  called  for  the  exercise  of  a  power 
bf  Giles  which  was  not  incident  to  the  con- 
duct of  the  firm's  business  in  the  ordinary 
manner,  and  It  could  not  bind  Davis  unless 
he  authorized  it  or  assented  to  it.  Phceniz 
Insurance  Co.  v.  Fleenor,  104  Ark.  119,  148 
S.  W.  650;  30  Cyc.  491  and  495.  While  Giles 
had  no  authority  to  cancel  the  contract  as 
far  as  the  rights  of  Davis  were  concerned, 
still  the  lumber  company  might  Interpose 
as  a  defense  to  the  action  the  inability  of 
Davis  to  perform  tbe  contract  after  Giles 
had  abandoned  It  and  refused  to  assist  in 
the  performance  of  It.    , 

Davis  had  testified  that  he  vms  financially 
able  to  perform  tbe  contract,  and  the  ex- 
cluded testimony  was  competent  to  discredit 
bis  testimony,  and  also  as  affirmative  evi- 
dence tending  to  show  that  he  was  not  able 
to  perform  the  contract  after  GUes  had  ter- 
minated it,  as  far  as  he  was  concerned,-  and 
tbns  to  establish  the  defense  of  the  lumber 
company  tliat  Davis  was  not  able  to  per- 
form It 
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For  ttae  error  in  refusing  the  offfered  testi- 
mony the  Judgment  wUl  be  reversed,  and  tbe 
canse  remanded  for  a,  new  trial. 


MISSOUBI  STATE  LIFE  INS.  CO.  T.  ORAB- 

TRBE.     (No.  83.) 
(Supreme  Court  of  Arkansas.     June  6,  1916.) 

1.  Instjbancb  *=»310(2)— Lira  Inbuhance  — 

OPTIO  N8— NOTICB. 

A  life  policy  provided  that  in  event  of  non- 
payment after  payment  of  two  premiums,  tJie 
policy  should  be  continued  as  term  insurance  tor 
such  a  period  as  the  surrender  -value  would  pur- 
chase term  insurahce.  A  note  given  by  insured 
for  the  payment  of  the  third  premium  declared 
tliat  in  event  of  nonpayment,  tie  insured  should 
be  personally  liable  for  a  sum  equal  to  one-half 
of  the  principal,  but  that  the  insurer  should 
have  an  option  to  treat  such  liability  as  indebt- 
edness on  account  of  the  policy  redndng  the 
surrender  value.  Beld,  tbat  the  insurer  was 
bound  to  give  notice  of  its  option  to  treat  the 
indebtedness  evidenced  by  the  note  as  in- 
debtedness against  the  policy,  and,  having  re- 
tained tbe  note  without  notice,  could  not  deduct 
one-half  of  the  amount  thereof  from  the  sur- 
render value  of  the  policy  so  as  to  reduce  the 
period  of  term  insurance. 

[Bid.  Note. — For  other  cases,   see  Insnranoe,  . 
Cent  Dig.  i  904;   Dec  Dig.  «=»S10(2).] 

2,  InsuaANCB  ^S9988  —  LirE  ItrstmAiros  — 

BtOHTS  OF  BERiEnOUJBT. 

An  insurer  cannot  by  contract  -with  tbe  in- 
sured change  the  vested  rights  of  the  beneficiary. 
[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent  Dig.  t  1470;   Dee.  Dig.  «es>5S6.] 

Appeal  from  Circuit  Court,  Greene  Oonnty ; 
W.  J.  iMver,  Judge. 

Action  by  Mary  M.  Crabtree  against  the 
Miss6url  State  life  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Jones,  Hocker,  Sullivan  &  Angert,  of  St 
Liouis,  Mo.,  and  Block  &  Klrsch,  of  Paragould, 
for  appellant  M.  P.  Huddleston,  Robert  E. 
Fuhr,  and  J.  M.  Futiell,  all  of  Paragould, 
for  appellee. 

McOULXOOH,  O.  J.  This  Is  an  action  on 
a  life  insurance  policy  issued  by  appellant 
the  defense  asserted  being  that  there  was  a 
forfeiture  of  the  policy  <m  account  of  non- 
pay  meat  of  tbe  third  annual  premium.  The 
policy,  which  was  on  the  ordinary  life  plan, 
was  Issued  on  April  29,  1912,  to  J.  S.  Crab- 
tree,  and  the  sum  named  was  made  payable  to 
appellee,  Mary  M.  Crabtree,  the  wife  of  J.  S. 
Crabtree,  in  the  event  of  the  death  of  the 
latter  and  due  proof  thereof  being  made  to 
the  home  office.  Tbe  annual  premium  was 
the  sum  of  $34.13,  payable  on  tbe  29tb  day 
of  April  of  each  year  during  the  life  of  the 
assured.  Tbe  facts  of  the  case  are  undispu- 
ted, and  the  question  presented  on  this  appeal 
Is  'Vhetber  ox  not  the  trial  conrt  before 
whom,  sitting  as  a  jury,  the  case  -was  tiled, 
erred  in  rendering  judgment  against  appel- 
lant 

[1]  The  policy  contained  the  following 
clause  with  respect  to  payment  of  premium 
'  ^  -oy 
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and  the  optlmis  allowed  on  nonpayment  there- 
of: 

"After  completion  of  premium  payments  for 
the  first  two  policy  years  if  any  subsequent  pre- 
mium is  not  paid  on  the  date  when  due,  and  re- 
mains unpaid  during  the  month  of  grace,  the 
insured  shall,  during  said  month,  have  the  fol- 
lowing options:  (1)  To  surrender  this  policy  at 
the  home  ofiSce  of  the  company  for  its  cash 
value;  or  (2)  to  surrender  this  policy  at  the 
home  office  of  the  company  for  a  paid-up  life 
policy ;  or  (3)  to  let  the  insurance  for  the  face 
amount  hereof  continue  as  term  insurance. 

"If  the  insured  shall  not  within  the  month  of 
grace  surrender  this  policy  at  the  home  office 
of  the  company  for  its  cash  value  as  provided  in 
option  1,  or  for  a  paid-up  life  policy  as  provid- 
ed in  option  2,  the  insurance  will  be  antomati- 
caUy  continued  as  provided  in  option  3." 

There  Is  a  further  stipulation  in  the  policy 
that  the  term  of  continued  insurance  men- 
tioned in  the  third  subdivision  quoted  above 
"will  be  such  as  the  cash  value  of  this 
policy  less  any  Indebtedness  hereon  to  the 
company,  will  purchase  at  the  company's 
single  life  and  term  rates,  respectively,  for 
the  attained  age  of  the, assured,  counting  each 
completed  quarter  of  policy  year  in  arriving 
at  such  age." 

The  first  two  premiums  were  paid  when 
they  fell  due,  and  it  is  agreed  that  the  length 
of  the  term  of  the  continued  insurance  was 
one  year  and  seven  months  fr^m  the  date 
of  the  expiration  of  the  time  for  the  payment 
of  the  third  premium;  that  is  to  say,  that 
length  of  time  from  the  expiration  of  the 
30-day  grace  period  running  from  April  29, 
1914.  The  Insured  gave  the  company  a  prom- 
issory note  for  the  amount  of  the  third  pre- 
mium due  and  payable  six  months  from  April 
29,  1914,  the  day  that  premium  was  due, 
which  said  note  contained  the  following 
stipulation: 

"That  if  this  note  is  not  paid  on  or  before  the 
day  it  becomes  due,  said  ijolicy  shall  be  deemed 
to  have  ceased  and  determined  on  the  date  when 
said  premium  was  due  and  all  rights  to  extended 
or  paid-up  insuratace  shall  be  for  the  term  and 
amount  secured  by  said  policy  on  and  from  the 
day  when  said  premium  became  due;  but,  nev- 
erUieless,  the  maker  of  this  note  shall  be  per- 
sonally liable  to  the  company  for  a  sum  equal 
to  one-half  of  the  principal,  of  this  note,  said 
sum  to  be  due  and  immediately  collectible  as 
compensation  for  the  rights  and  privileges  here- 
by granted  and  as  the  ejj^ed  premium  for  the 
insurance  granted  from  maturity  of  this  note  (or 
at  the  pleasure  of  the  company  said  sum,  with 
interest  at  6  per  cent,  may  be  treated  as  an  in- 
debtedness on  account  of  the  policy  to  reduce 
any  of  its  nonforfeiture  values  or  benefits  in 
accordance  with  the  terms  of  the  policy) ;  and 
the  payment  to  or  collection  by  said  company  of 
said  sum  shall  not  revive  said  policy  or  any  of 
its  provisions." 

The  note  was  not  paid,  and  appellant 
charged  the  simi  equal  to  one-half  of  the 
principal  of  the  note  against  the  assured  in 
reduction  of  the  amount  of  the  nonforfeiture 
valne,  which  left  of  the  original  cash  value 
of  the  policy  on  the  last  premium  date  a  suffi- 
cient balance  to  purchase  extended  insurance 
for  102  days.  No  notice,  however,  was  given 
to  the  insured  of  the  company's  election  to  so 
apply   the  so-called   earned  premiums  evi- 


denced by  the  note.  The  assured,  J.  S.  Crab- 
tree,  died  on  April  15,  1915,  which  was  with- 
in the  original  term  of  extended  insurance. 

The  contention  of  appellant,  therefore.  Is 
that  under  the  contract  ^)ecified  in  the  note 
it  had  the  right  to  charge  the  earned  premium 
against  the  cash  surrender  value,  and  tUus 
reduce  the  amount  which  went  under  the 
policy  towards  the  purchase  of  extended  in- 
surance, and  that,  inasmuch  as  the  sum  left 
was  only  sufficient  to  purchase  exteoded  in- 
surance for  the  poriod  of  102  days,  the  pol- 
icy was  automatically  terminated  on  the  due 
date  of  the  note  without  any  further  action 
on  the  part  of  the  company.  On  the  otb^ 
hand,  the  appellee  contends,  and  the  court  so 
held,  among  other  things  favorable  to  ap- 
pellee, that  upon  the  nonpayment  of  the 
premium  note  the  company  was  put  to  an 
election  whether  it  would  apply  the  unpaid 
amount  of  the  earned  premium  to  the  cash 
surrender  value,  and  thus  rednce  the  term 
of  the  extended  insurance,  or  hold  the 
amount  as  indebtedness  against  the  Insared, 
and  that,  in  order  to  exercise  the  option  to 
reduce  the  extended  insurance,  notice  to  the 
assured  was  essential. 

We  are  of  the  opinion  tb&t  the  court  was 
correct  in  holding  that  appellant's  option 
could  not  be  exercised  by  applying  the  sum  of 
the  unearned  premiums  in  reduction  of  the 
terms  of  the  extended  insurance  without  no- 
tice to  the  insured.  It  will  be  observed  from 
consideration  of  the  express  terms  of  the  note 
that  the  amount  of  the  earned  premiums  was 
to  be  a  personal  liability  of  the  maker  of  the 
note  to  the  company,  unless  the  company 
elected  to  treat  it  "as  Indebtedness  on  ac- 
count of  the  policy  to  reduce  any  of  Its 
nonforfeiture  values  or  benefits,"  and  in 
order  to  exercise  that  option  it  was 
necessary  to  furnish  some  evidence  thereof 
by  notice  to  the  other  party  to  the  contract 
The  note  Itself  was  the  evidence  of  the  lia- 
bility, and  the  company  by  retaining  this  evi- 
dence, without  any  notice  to  the  maker  of 
the  note,  elected  to  treat  the  amount  as  a 
continuing  personal  liability  of  the  maker. 
If  the  assured  had  outlived  the  original  term 
of  extended  insurance,  the  company,  by  re- 
taining the  note  and  failing  to  make  an  elec- 
tion to  the  contrary,  might  have  sued  Iilm 
for  the  amount  of  this  personal  Uabili^,  and 
there  is  no  reason  why  a  recovery  could  not 
have  been  had  upon  that  liability.  Of  course, 
the  company  had  no  right  to  speculate  on  the 
result  by  retaining  the  evidence  of  liability 
and  at  the  same  time  treating  the  liability 
as  extinguished  by  application  of  the  sum 
in  reduction  of  the  amount  of  extended  in- 
surance. 

This  is  not  a  question  of  the  necessity  of 
declaring  a  forfeiture  wliich  under  the  terms 
of  the  contract  results  automatically  but  it 
is  a  question  of  exercising  an  option,  and  in 
that  case  it  is  necessary  to  give  some  notice 
of  wliat  the  Intention  of  the  party  is  with 
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respect  to  tbe  election.  The  principle  bas 
been  settled  by  tbls  court  In  several  cases. 
Lenon  y.  Mutual  life  Ins.  C!o.,  80  Ark.  583,  96 
S.  W.  U7,  8  U  B.  A.  (N.  S.)  193,  10  Ann.  Gas, 
467;  Patterson  t.  Equitable  LUe  Assurance 
Sodety,  112  Ark.  171,  lfl5  S.  W.  454. 

Appellant  relies  upon  the  case  of  Citizens' 
National  Ufe  Ins.  Co.  v.  Morris,  104  Ark.  288, 


148  S.  W.  1019,  but  we  think  the  principled  from  tbe  Judgment  rendered  Clow  bas  ap- 


announced  in  that  case  bare  no  application 
to  tbe  present  one. 

[2]  There  is  another  question  in  the  case, 
whether  or  not  the  company  had  a  right  to 
stipulate  in  tbe  note  a  restriction  upon  tbe 
term  of  the  extended  Insurance ;  there  being 
nothing  In  the  policy  which  authorized  It 
The  policy  is  payable  to  appellee,  but  there 
Is  a  stipulation  that  the  insured  could  change 
a»  benefldary  at  any  time.  Whaterer  Test- 
ed interest  the  benefldary  bad  In  tbe  policy 
was  beyond  the  power  of  the  company  to  re- 
strict by  an  additional  contract  not  author- 
ized by  tbe  term  of  tbe  policy  itself.  How- 
ever, we  pretermit  any  further  discussion  of 
that  question,  for  tbe  reason  that  tbe  point 
already  dedded  is  conclusive  of  the  case  and 
calls  for  an  affirmance  of  the  judgment 

It  is  ordered,  therefore,  that  the  Judgment 
be  aCBrmed. 


CLOW  T.  WATSON.    (No.  55.) 
(Supreme  Court  of  Arkansas.    June  12,  1916.) 

1.  Appeai,  Aim  Ebbob  •=>984(3) -Review— 
Pbesuuptions. 

Only  in  cases  of  appeal  from  default  jnde- 
ments  will  the  court  determine  whether  the 
aTcrments  of  the  complaint  are  sufficient  to  ap- 
bold  the  judgment,  for  in  other  cases  it  will  be 
presomed  that  every  fact  which  could  have  aided 
tbe  plaintiS  was  proved,  and  that  the  defects 
were  so  cured. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  {  3778 ;  Dec.  Dig.  «=»934(3).] 

2.  Apfxai.  and  Kbbob  9=9901— Review— Pbx- 
srvPTioKS.  # 

Every  judgment  of  a  court  of  competent  ju- 
risdiction la  presumed  right,  unless  the  party 
aggrieved  affirmatively  shows  it  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  U  1771,  8670;  Dec.  Dig.  «=» 
80LJ 

3.  APPKAI.  AND  BBBOB  «=>889(S)  —  REVIEW  •— 
PBESUlCPTIOIfS. 

Where  there  was  no  objection  to  any  evi- 
dence introduced  by  plaintiff,  tbe  complaint  will 
on  appeal  be  treated  as  amended  to  conform  to 
tbe  proof. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cmt  Dig.  f  3822:  Dec.  Dig.  «=s>889(3) ; 
Pleading.  Cent  Dig.  ||  1855, 1418.] 

Appeal  from  Orcalt  Court,  Baxter  Coun- 
^;  J.  B.  Baker,  Judgft 

Action  by  (Charles  A.  Watson  against  C.  C. 
Glow.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Z,  M.  Horton,  of  Mountain  Home,  and  AI- 
lyn  Smith,  of  Cotter,  for  appellant     S.  W. 


HART,  J.  Obas.  A.  Watson  employed  C. 
O.  CloEW  to  act  as  his  agent  in  the  purchase 
of  a  tract  of  land.  He  sued  Clow  to  recover 
?200,  which  he  claimed  that  tbe  latter  receiv- 
ed from  him  to  be  used  in  payment  of  tbe 
land  and  converted  it  to  bis  own  use.  Tbe 
case  woa  tried  before  a  jury,  which  returned 
a  verdict  for  Watson  in  the  sum  of  $200,  and 


pealed. 

[tj  It  is  insisted  by  counsel  for  defendant 
that  tbe  judgment  should  be  reversed  be- 
cause the  allegations  of  the  complaint  are 
not  suffldent  to  authorize  the  judgment,  and, 
this  being  tbe  only  assignment  of  error  re- 
lied upon  for  reversal  of  tbe  judgment  coun- 
sel has  set  out  the  complaint  in  full.  It  is 
only  in  cases  of  appeal  from  a  Judgment  by 
default  that  the  question  for  the  considera- 
tion of  the  Supreme  Court  is  whether  the 
allegations  of  tbe  complaint  are  sufficient  to 
authorize  tbe  Judgmeut  Nelmeyer  v.  Clai- 
borne, 87  Ark.  72,  112  S.  W.  387;  Euper  v. 
State,  85  Ark.  223,  107  S.  W.  179.  In  tbe 
instant  case  there  was  no  motion  for  a  new 
trial  and  no  bill  of  exceptions.  Under  such 
drcumstances  this  court  will  presume  that 
every  fact  susceptible  of  proof  that  could 
have  aided  plaintiff's  case  was  fully  estab- 
lished. 

[2]  The  salutary  rule  of  law  Is  that  every 
Judgment  of  a  court  of  competent  jurisdiction 
is  presumed  to  be  right  unless  the  party  ag- 
grieved will  make  it  appear  affirmatively  that 
It  is  erroneous.  McEinney  v.  Demby,  44  Ark. 
74;  Young  v.  Vincent  W  Ark.  115,  125  S.  W. 
658.  Hence  we  must  presume  that  the  Judg- 
ment belQw  is  right  if  tbe  complaint  states  a 
cause  of  action. 

[J]  The  court  bad  Jurisdiction  of  tbe  sub- 
ject-matter and  of  the  person  of  tbe  defend- 
ant It  is  not  necessary  that  tbe  complaint 
should  state  a  cause  d  action  in  every  par- 
ticular, for  if  it  contains  the  substance  o^ 
a  cause  of  action  imperftectly  stated,  ite 
presumption  would  be  that  the  defects  in  tbe 
complaint  were  cured  by  the  proof  at  the 
trial.  Sorrels  v.  Self,  Adm'r,  43  Ark.  451. 
So  far  as  tbe  record  discloses  there  was  no 
objection  made  to  any  evidence  introduced 
by  plaintiff,  and  in  such  cases  the  wen-set- 
tled rule  in  this  state  is  that  the  complaint 
will  be  considered  as  amended  to  conform  to 
tbe  proof.  Townsley  v.  Yentscb,  98  Ark.  312, 
135  S.  W.  882;  CiOzens*  Fire  Ins.  Co.  v. 
Lord,  100  Ark.  212,  139  S.  W.  1114 ;  Pnla.ski 
Gas  Light  Co.  v.  McClintock,  97  Ark.  576, 
134  S.  W.  1189,  1199,  32  L.  R.  A.  (N.  S.)  825 ; 
Griffin  V.  Anderson-Tully  Co.,  91  Ark.  292, 
121  S.  W.  297,  134  Am.  St  Rep.  73;  Wrought 
Iron  Range  Co.  v.  Young,  85  Ark.  217,  107  S. 
W.  674;  Roach  v.  Richardson,  84  Ark.  37, 
104  S.  W.  638. 

In  the  aiipllcatlon  of  this  settled  rule  of 
law  it  is  not  necessary  to  set  out  the  com- 
plaint, and  it  follows  that  tbe  Judgment  must 
be  affirmed. 


Woods,  of  Marshall,  for  appellee. 
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liUSK  tt  aL  T.  CBAFT.    (Jfo.  61.) 

(Supreme  Conrt  of  Arkaneaa.    June  12,  1916.) 

Oabbiers  €=»318(11)— Passbnqers— Injubieb 
—Action— BviDENCK—SumcrEjfCT. 
In  passenger's  action  for  injuries  reeelved 
b7  stepping  off  the  train  onto  a  box  provided 
by  train  porter,  evidence  of  insufficient  lighting 
of  station  platform  and  improper  placing  of  box 
by  porter,  cauning  plaintiff's  foot  to  turn,  held 
to  support  verdict  for  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  $  1314;   Dec  Di«.  <8=9318(U).] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Dene  H.  Coleman,  Judge. 

Action  by  Kate  Craft  against  James  W. 
Lnsk  and  others,  receivers  of  the  St.  Louis  & 
San  Franclsqo  Railroad  Company.  From  a 
Judgment  for  plaintifE,  defendants  appeal. 
Affirmed. 

W.  F.  Evans,  of  St  Lonis,  Mo.,  W.  J.  Orr, 
of  Sprlnglleld,  Mo.,  and  H.  L  Ponder,  of  Wal- 
nut Ridge,  for  appellants.  Baker  &  Sloan,  of 
Jonesboro,  for  appellee. 

SMITH,  J.  Appellee  recovered  Judgment 
for  damages  to  compensate  an  injury  sus- 
tained by  her  while  debarking  from  one  of 
appellant's  passenger  trains  at  Trumanu, 
Ark.  Exceptions  were  saved  to  the  Instruc- 
tions given  by  the  court  But  these  Instruc- 
tions declared  the  law  as  announced  in  nu- 
merous dedsiouii  of  this  court,  and  were  as 
favorable  to  appellant  as  It  had  the  right  to 
demand. 

The  real  qnestion  in  the  case  Is  whether  or 
not  the  evidence  Is  legally  sufficient  to  sup- 
port the  verdict  There  was  no  testimony  in 
regard  to  the  manner  In  which  appellee  sus- 
tained her  injury  except  that  offered  in  her 
behalf,  and  in  testing  Its  legal  siutficiency  to 
support  the  rerdict  we  must  of  course,  give 
It  its  highest  probative  value.  This  evidence 
may  be  summariised  as  follows:  A{^)ellee 
was  an  elderly  lady,  and  appears  not  to  have 
had  very  good  sight,  neither  of  which  facts, 
howev«r,  were  called  to  the  attention  of  the 
operatives  of  the  train.  The  train  reached 
Trumann  at  about  8:10  p.  m.  on  July  8th,  at 
which  time  several  passengers  debarked  from 
the  train  in  advance  of  appellee  and.  In  do- 
ing so,  each  of  these  passengers  stepped  on  a 
box  provided  and  placed  by  the  train  porter 
on  the  station  platform,  beneath  the  lower 
step  of  the  car.  It  does  not  appear  how  this 
box  was  placed  when  these  passengers  de- 
barked, but  it  does  appear  that  they  left  the 
coach  safely  and,  in  doing  so,  stepped  on  tlUs 
box.  Appellee  was  unaccustomed  to  travel- 
ing and  was  paying  a  first  visit  to  her  son, 
who  resided  at  Trumann,  and  he  was  accom- 
panying her  there.  Appellee  preceded  her 
son  as  they  left  the  car,  and  was  assisted  by 
the  brakeman  as  she  undertook  to  step  on  the 
box.  Her  son  followed  Immediately  behind 
and  supported  her  with  his  hand,  but  when 


,tbe  box  tnmed  as  appellee  stepped  on  it  his 
hold  was  wrenched  loose. 

A  witness  named  Dame,  who  stood  on  the 
platform  and  saw  the  Incident,  described  It 
as  follows:  Mrs.  Craft  started  to  step  off  to 
the  box,  which  was  Just  a  little  too  far  from 
the  step,  about  12  or  15  Inches,  and  the  toe 
of  her  shoe  caught  Just  a  little  bit  on  the 
•dge  of  the  box  next  to  the  train  and  her 
foot  slipped  and  went  back  underneath  the 
step  and  she  fell.  This  proof  was  offered  In 
connection  with  proof  from  which  the  Jury 
might  have  found  that  the  platform  was  not 
sufficiently  lighted  for  appellee  to  see,  as  she 
stepped  from  the  train.  Just  how  far  the  box 
was  from  the  step.  Dame's  testimony  Is  to 
the  effect  that  the  box  was  not  placed  where 
one  would  ordinarily  have  anticipated  It  to 
be,  and  that  if  the  box  had  been  a  few  Inch- 
es nearer  the  step  of  the  car,  as  it  should  have 
been,  that  the  ball  of  appellee's  foot,  instead 
of  her  toe,  would  have  rested  on  the  box  and 
the  box  would  not  have  turned  under  her.  The 
evidence  is  not  harmonious  as  to  the  amount 
of  light  afforded  by  a  station  lamp  at  the  cor- 
ner of  the  depot  about  30  or  35  yards  away, 
and  the  lights  of  the  train  and  the  brake- 
man's  lantern;  but  there  Is  evidence  to  sup- 
port a  finding  that  there  was  not  sufficient 
light  for  the  location  of  the  box  to  be  plainly 
discernible  to  one  leaving  the  train.  If  this 
was  the  fact,  it  imposed  upon  the  railroad 
company  the  duty  to  use  the  greater  care  to 
see  that  the  box  was  properly  placed. 

We  are  unable  to  say  that  the  evidence  la 
legally  insufficient  to  support  the  verdict  of 
the  Jury,  and  the  Judgment  will  therefore  be 
affirmed. 


EMINENT  HOUSEHOLD  OF  COLUMBIAN 
WOODMEN  V.  HOWLa     (No.  85.) 

(Supreme  Court  of  Arkansas.     June  6,  1916.) 

1.  iepPEAL  AND   Ebbob  «=9ll95(l)— Rkview— 
Law  of  Case. 

Where  on  the  second  appeal  it  was  adjudg- 
ed there  could  be  no  recovery  under  the  by-laws 
of  a  fraternal  insurer  where  a  violation  of  the 
law  on  the  part  of  the  member  resulted  in  his 
death,  such  holding  is  the  law  of  the  case  on  a 
subsequent  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4661;  Dec  tHg.  <S=> 
1195(1).] 

2.  Trial  «=>200(9)— Instbuctton— Rbfusai.. 

In  an  acticm  on  a  frateraal  insnrance  cer- 
tificate issued  subject  to  a  by-law  denying  re- 
covery should  insured  meet  bis  death  while  in 
violation  of  law,  where  the  court  at  the  request 
of  plaintiff  charged  that,  if  at  the  time  deceased 
made  an  assault  on  the  marshal  he  knew  right 
from  wrong  and  knew  it  was  wrong  to  make  the 
assault  he  was  sane,  unless  he  was  acting  un- 
der an  irresistible  impulse  arising  from  a  defect 
in  his  will  caused  by  the  diseased  condition  of 
bis  mind,  sufficiently  covered  defendant's  re- 
quested instruction  that  one  who,  in  possessioa 
of  a  sound  mind,  commits  a  criminal  act  under 
the  impulse  of  passion  or  reven^  which  may 
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temporarily  dethrone  hia  reuon,  caimot  defend 
his  act  on  the  plea  6f  Insanit;. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ;  658;   Dec.  Dig.  «=>266(9).I 

3.  INSUBANCE  €='787 — FbatkenaI  Insurance 
—Death  Whu*  Violatino  Law— Intoxi- 

CATIOH. 

Where  the  I^-laws  of  a  fraternal  insurance 

association  barred  recovery  if  the  insured  should 
meet  his  death  while  in  violation  of  law  and  the 
insured  was  killed  when  assaulting  a  marshal, 
his  voluntary  intoxication  was  not,  under  Kir- 
bj's  Dig.  i  1557,  declaring  that  voluntary  intox- 
ication is  no  excuse  for  crime,  any  excuse,  and 
an  instruction  so  declaring  the  law  was  improp- 
erlj  refused. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §i  1955,  1967-1969;  Dec.  Dig.  «=> 
787.] 

Appeal  from  Circuit  Court,  White  County ; 
J.  M.  Jackson,  Judge. 

Action  by  Laura  O.  Howie  against  the  Em- 
Uient  Household  of  Columbian  Woodmen. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Plaintiff's  Instmction  No.  9  la  as  follows: 

The  jury  is  instructed  that,  if  you  find  from 
tbe  evidence  that  at  the  time  the  deceased, 
Howie,  made  the  assault  upon  the  marshal.  Sow- 
ell,  he  knew  right  from  wrong,  and  he  knew  it 
was  wrong  to  make  said  assault,  then,  under  the 
law,  he  was  sane,  unless  you  find  that  at  the 
time  be  was  acting  under  an  irresistible  impulse 
trisiog  from  a  defect  in  his  will  caused  by  the 
diseased  condition  of  his  mind,  and  was  not  act- 
ing from  mere  anger  or  revenge. 

Bmndldge  4  Neelly,  of  Searcy,  for  appel- 
lant Rachels  8c  Yamell  and  Jno.  K  Miller, 
all  of  Searcy,  for  appellee. 

WOOD,  J.  This' Is  tbe  third  appeal  In  this 
case.  Eminent  ■Household  of  Columbian 
Woodmen  v.  Howie,  109  Ark.  400,  160  S.  W. 
238 ;  Id.,  118  Ark.  228,  176  S,  W.  313.  The 
facts  are  stated  In  the  first  opinion. 

John  W.  Howie  was  shot  and  killed  while 
t  member  of  appellant  fraternal  insurance 
company.  This  suit  was  brought  by  the  ap- 
pellee, his  wife,  as  beneficiary  In  a  policy 
for  the  sum  of  $1,000.  Howie  was  killed  by 
the  marshal  of  the  town  of  Searcy.  Howie 
made  an  attach  upon  the  marshal  by  shoot- 
ing at  him  twice. 

First  The  first  question  to  be  determined 
on  this  appeal  Is  whether  or  not  the  appel- 
lant can  contest  the  policy  quder  the  clause 
which  reads: 

"This  covenant  ahaU  not  be  contested  except 
'or  misrepresentation  in  the  application  or  in 
be  health  statement  providing  this  guest  has 
implied  with  the  conditions  6f  this  covenant." 

[1]  On  the  second  appeal  we  said: 

"It  is  too  late  to  raise  tlie  qqestion  now  that 
inder  a  clanse  in  the  policy  appearing  to  limit 
he  gronnds  for  contest  thereof  to  two,  not  in- 
luding  the  death  of  the  insured  while  engaged 
n  the  violation  of  the  law,  such  provision  can- 
lot  be  considered  a  defense,  it  having  been  held 
n  the  former  opinion,  which  is  the  law  of  the 
9se,  that  such  provision  of  the  by-laws  became 
i  part  of  tbe  contract  of  insurance  and  consti- 
iited  a  defense  to  the  suit" 


Appellee  contends  that  this  was  not  a  cor- 
rect statement  of  the  holding  on  the  first  ap- 
peal. But,  be  this  as  It  may,  the  declaration 
in  the  last  opinion  to  the  effect  that  the  pro- 
vision In  the  policy  holding  that  a  violation 
of  the  law  on  the  part  of  Howie  resulting  in 
hla  death  was  a  defense  to  the  action  under 
tbe  by-laws  of  appellant  Is  the  law  of  tbh» 
case;  for  the  facts  on  this  hearing  are  pre- 
cisely the  same  as  they  were  on  the  second 
appeal,  and  what  we  said  on  this  issue  In  the 
opinion  on  that  appeal  Is  the  law  of  the  case. 
Morgan  Engineering  Co.  v.  Cache  River 
Drainage  Dlst.,  184  S.  W.  57. 

The  court  did  not  err  therefore  In  allow- 
ing appellant  to  go  to  tbe  Jury  on  the  Issue 
as  to  .whether  or  not  the  death  of  Howie  oc- 
curred while  he  was  engaged  In  a  violation 
of  the  law. 

[2]  Second.  Witnesses  on  behalf  of  the  ap- 
pellee testified  to  the  effect  that  they  had 
known  Howie  for  periods  ranging  from  8  to 
25  years;  that  they  bad  been  Intimately  ac- 
quainted and  closely  associated  with  him; 
that  when  they  talked  with  him  about  bis 
trouble  with  Sowell  at  times  be  would  go 
crazy  mad  and  nothing  could  be  done  with 
him.  One  witness  stated  that  "be  would  go 
to  pieces  and  lo<^ed  like  bl9  mind  .would 
leave  him."  Another  witness  stated  that 
when  be  talked  with  him  concerning  his 
trouble  with  Sowell  "be  acted  like  a  crazy 
mas."  Another  stated  that  "he  would  go  off 
and  go  ^ild  when  tbe  subject  of  his  trouble 
with  Mr.  Sowell  was  raised ;  ^  he  would  not 
have  any  reason  about  him  at  all."  These 
witnesses  testified  that,  in  tbelr  opinion, 
Howie  at  the  time  of  tbe  killing  .was  crazy. 
The  witnesses  sufficiently  detailed  the  facts 
upon  which  their  testimony  was  based  to 
make  the  same  competent,  although  they 
were  net  experts,  and  tbe  case  Is  ruled  In 
this  particular  by  WUUams  v.  Fulkes,  103 
Ark.  196,  146  8.  W.  480.  Several  of  the  wit- 
nesses testified  that  he  was  crazy  on  the 
subject  of  his  troubles  with  Sowell.  Some 
of  them  testified  that  vrhen  he  was  In  this 
frame  of  mind  he  would  be  drinking,  whUe 
tbe  testimony  of  others  showed  that  he  seem- 
ed to  be  crazy  on  the  subject  of  bis  troubles 
with  Sowell  when  not  drlnlilng. 

There  was  testimony  tending  to  prove  that 
Howie  and  Sowell  had  had  tzonble  l>efor» 
the  killing,  and  that  on  the  day  and  at  the 
time  of  the  killing  Howie  "looked  like  be  was 
drinking  pretty  heavy."  It  was  shown  that 
Howie  had  made  frequent  threats  to  kill 
Sowell,  covering  a  period  of  about  three 
months  before  the  killing.  One  of  tbe  wit- 
nesses stated  that  he  never  made  these 
threats  except  when  he  was  drinking.  This 
witness  also  stated  that  Howie  did  not  ap- 
pear to  be  Insane  or  crazy.  There  was  tes- 
timony to  show  that  It  was  the  habit  of 
Howie  to  get  dmnk.  It  was  shown  that  he 
had  conducted,  a  restaurant  In  Searcy  and 
had  carried  the  mall  to  Kensett     One  wit- 
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ness  stated  that' Howie  went  about  his  busi- 
ness, attended  to  it  all  right,  carried  the 
iuall,  and  ran  a  restaurant.  This  witness 
stated  that,  In  his  opinion,  Howie  was  crazy, 
because  he  would  get  very  angry  and  would 
want  revenge. 

Among  other  alleged  errors  of  .which  ap- 
pellant complains  was  the  refusal  of  the 
court  to  give  the  following  prayers  for  In- 
structions : 

"(1)  The  court  instracts  the  jury  that  one 
who,  in  poaseaaion  of  a  sound  mind,  commltB  a 
criminal  act  under  Uie  impulse  of  passion  or  re- 
venge which  may  temporarily  dethrone  bis  rea- 
son, or  for  the  time  being  control  his  will,  can- 
not be  shielded  from  the  consequences  of  the 
act  by  the  plea  of  insanity." 

"(8)  The  jury  are  instructed  that,  if  you  be- 
lieve from  the  evidence  in  this  case  that  at  the 
time  the  deceased,  Howie,  made  an  attack  upon 
the  town  marshal  of  the  city  of  Searcy  he  was 
temp<»arily  insane,  and  that  such  temporary  in- 
Eiuiity,  if  such  there  was,  was  produced  by  the 
Voluntary  recent  use  of  ardent  spirits,  it  would 
afford  no  excuse  for  the  assault  made  by  him  up- 
on the  officer,  if  the  act  was  otherwise  criminaL" 

Instruction  No.  1  was  sufficiently  covered 
by  Instruction  No.  9,  given  at  the  request  of 
appellee.     (Reporter  copy  In  note). 

[3]  While  Instruction  No.  8  might  have 
been  more  aptly  drawn,  it  was  a  correct  dec- 
laration of  law,  and  was  applicable  to  the 
facts  above  set  forth,  and  should  have  been 
given.  This  tnstruetlon  was  Intended  to  sub- 
mit the  Issue  covered  by  that  phase  of  the 
testimony  whtdi  tended  to  prove  that  some- 
times when  Howie  would  get  mad  and  threat- 
en  to  kill  Sov^ell  that  he  would  be  drinking. 
The  Instructloct  was  intended  to  declare  the 
well-known  doctrine  of  the  criminal  law  that 
voluntary  drunkenness  is  no  excuse  for  crime. 
Klrby's  Digest,  g  1B57;  Harris  y.  State,  84 
Ark.  469,  473;  1  Bishop,  Or.  Law,  §§  400, 
401, 

Where  cme'  has  threat^ied  to  kill  another, 
and  with  that  purpose  in  his  mind  has  Im- 
bibed Intoxicating  liquors  In  order  '  to  em- 
boldm  him  to  the  deed,  and  he  commits  the 
deed  while  his  reason  is  temporarily  de- 
throned from  the  use  of  intoxicants,  he  Is 
nevertheless  guilty  of  a  crime.  When  one 
has  been  "In  bis  cups"  so  often  and  so  lon^ 
aa  to  produce  a  disease  of  the  mind  which 
renders  him  incapable  of  forming  a  spedflc 
Intent,  atid,  acting  under  tiie  influence  of  and 
Impelled  alone  by  such  disease,  he  kills  an- 
other, he  will  not  be  guilty.  But  temporary 
insanity  caused  by  voluntary  intoxication  Is 
not  such  a  disease  of  the  mind.  1  Bishop, 
Or.  Law,  S  406. 

The  Instruction  Is  In  accord  with  the  doc- 
trine ot  criminal  law  often  announced  by' 
this  court  See  the  recent  case  ot  Bell  y. 
State,  180  S.  W.  186-196,  where  we  said: 

"But  it  must  be  remembered  that  one  who  is 
otherwise  sane  will  not  be  excused  from  a  crime 
which  be  has  committed  while  bis  reason  is  tem- 
porarily dethroned,  not  by  disease,  but  by  onger, 
Jealousy,  or  other  passion." 

See,  also,  Casat  v.  State,  40  Ark.  511-519. 
The  Instruction  was  essential  to  make  the 


charge  of  the  court  as  a  .whole  a  correct 
statement  of  the  law. 

We  have  carefully  examined  the  other  in- 
structions to  which  objection  is  urged,  and 
find,  no  reversible  error  in  any  of  them.  But 
for  the  error  In  refusing  to  give  appdlant's 
prayer  No.  8  the  Judgmrait  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


FEARS  y.  WATSON,    (No.  87.) 
(Supreme  Ck>urt  of  Arkansas.    June  6,  1S16.) 

1.  Sales  «=»474(1)— Resbbvatiow  of  Tnxi>— 
Interest  or  Buyeb. 

Where  the  seller  of  articles  of  personal  prop- 
erty by  provision  in  the  buyer's  note  reserved  the 
title  until  the  purchase  price  was  paid,  the  buyer 
could  vest  no  absolute  title  in  another  until  be 
paid  the  purchase  money,  hence  could  not  by 
affixing  the  articles  to  land  leased  by  him  vest 
title  in  liis  landlord. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent. 
Di«.  §{  1391-1396,  1393-1402;    Dec.  Dig.  «=> 

2.  EviDKNci!  «±»441(9)  —  Pabol  Bvidenoe  — 

Note. 
Where  articles  were  sold,  and  the  seller  took 
the  buyer's  note  expressly  providing  for  a  reser- 
vation of  title  until  the  purchase  price  was  paid, 
and  on  the  back  of  which  the  articles  were  item- 
ized, audi  items  became  a  part  of  the  written 
contract,  and  it  was  not  competent  to  show  by 
parol  testimony  that  it  was  not  the  seller's  in- 
tention to  reserve  title. 

[£id.  Note. — For  other  cases,  see  SJvidsnce, 
CJent.  Dig.  §{  1729-1731, 1787-1789,  203(0.  2035 ; 
Dec.  Dig.  (S=^41(9).] 

Appeal  from  Oircuit  Court,  Gteene  Coun- 
ty;  W.  J,  IMver,  Judge.   • 

Replevin  by  B.  M.  Feats  against  B.  L. 
Watson.  Judgment  for  defendant  upon  a 
directed  verdict,  and  the  plalntUf  appeals. 
Reversed,  and' .cause  remanded'  for  a  uew 
trlal. 

M.  P,  Huddleston,  Robert  E.  Fuhr,  and  J. 
M.  Futrell,  all  of  Paragould,  for  appellant. 


HART,  J.  B.  M.  Fears  sued  R.  L.  Watson 
In  replevin  to  recover  some  wire  fencing, 
some  pump  plp^,  and  a  pump  -point.  The 
material  facts  site  as  follows: 

John  Zollinan  leased  certain  landd  from 
R.  L.  Watson.  During  the  life  of  the  lease, 
ZoUma'n  purchased  from  Bertlg  Bros,  some 
wire  fencing,  a  pump  point,  and  some  pump 
pipe  for  the  sum  pf  $13.60;  for  which  lie 
executed  a  note  due  October  16,  1914.  Ben 
Fears  signed  thexiote  as  surety.  The  note 
contained  the  following: 

"It  is  expressly  agreed  that  the  title  and  own- 
ership of  aU  said  property  shall  remain  in  Bertig 
Bros,  until  the  full  purchase  price  is  paid,"  etc. 

The  note  was  made  on  the  regular  printed 
form  prepared  and  used  by  Bertlg  Bros, 
when  they  sold  personal  property  and  re- 
tained title  In  themselves  until  It  was  paid 
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for.     On  the  back  of  tbe  aote  was  Jadoned 
the  following: 

pomp   13.60 

pii>e    , 75 


point 


.14.35 


wire    

Bertig  Bros,  assigned  tbe  note  to  Ben 
Fean.  and  also  gave  him  a  bill  of  sale  of  the 
personal  property  above  described.  After 
tbe  articles  were  purchased  by  Zollman,  he 
attached  them  to  the  leased  property.  It 
was  shown  by  parol  evidence  that  Bertig 
Bros,  did  not  intend  to  retain  title  to  the 
articles  in  question,  but  that  form  of  note 
was  used  because  it  happened  to  be  lying 
upon  the  desk  at  the  time  tbe  purchase  wnis 
made.  The  court  directed  a  verdict  for  the 
defendant  Watson,  and  tbe  plaintiff,  Fears, 
has  appealed. 

[1]  In  the  case  of  Peck-Hammond  Co.  v. 
Walnut  Uldge  School  Diat,  93  Ark.  77,  123 
S.  W.  771,  where  a  heating  apparatus  was 
sold  to  tbe  contractor  of  a  public  school- 
house,  to  be  installed  there  upon  condition 
that  tbe  title  should  remain  in  the  vendor  un- 
til the  purchase  price  was  pold;  but  the  school 
board  had  no  knowledge  of  such  condition, 
and  the  apparatus  was  installed  In  tbe  build- 
ing. It  was  held  that  the  reservation  of  title 
could  not  be  enforced.  In  that  case  the 
vendor  knew  that  the  articles  sold  were  to 
be  installed  in  tbe  building,  and  that  the 
building  was  not  erected  for  the  contractor, 
but  was  being  built  for  use  as  a  schoolhouse 
by  the  public.  Tbe  principle  there  announc- 
ed has  no  application  to  the  facts  of  the 
present  case.  Here  the  rendor  <of  the  arti- 
cles expressly  reserved  the  title  until  the 
purcbaseprlce  was  paid,  and  the  vendee  could 
vest  no  absolute  title  in  another  until  be 
paid  the  purchase  money. 

[2]  Zoilmon  could  not,  by  affixing  the  arti- 
fle  to  the  land  leased  by  him  from  Watson, 
vest  the  title  in  tbe  latter.  This  point  was 
so  ruled  in  the  case  of  Butlor  v.  Adler-OoM' 
man  Commission  Co.,  62  Ark.  450,  S5  S.  W. 
1110.  It  was  not  competent  to  show  by  par- 
ol testimony  that  It  was  not  the  Intention  of 
Berttg  Bro&  to  reserve  title  in  themselves 
until  the  property  was  paid  for.  The  admis- 
sion of  tliis  testimony  violated  the  well- 
known  rule  that  parol  evidence  is  not  ad- 
missible to  contradict  or  to  vary  or  add  to 
any  (M(  the  terms  of  a  written  contract. 
When  Bertig  Bros,  sold  the  articles  to  ZoU- 
man  and  took  his  note  therefor  on  tbe  print- 
ed form  of  contract,  their  previous  negotia- 
Btlons  became  mwged  la  the  written  con- 
tract, and  it  could  not  be  varied  by  parol 
testimony.  Tbe  note  In  plain  terms  reserved 
the  title  to  tbe  proparty  sold  in  tbe  vendors 
until  It  was  paid  for.  The  printed  form  of 
contract  did  not  have  room  enough  to  place 
more  than  one  article,  and,  there  being  more 
than  one  article  sold,  these  articles  were 
placed  upon  the  back  of  the  printed  form. 


This  was  done  for  the  purpose  of  identifying 
the  articles,  and  tba  indorsement  became  a 
part  of  the  written  contract 

It  follows  that  the  court  erred  in  directing 
a  verdict  for  tbe  defendant,  and  for  this  error 
the  Judgment  wlU  be  reversed,  and  tbe  cause 
remanded  for  a  new  trlaL 


BIEMPniS  ST.  RY.  CO.  v.  CAVEIiL. 
(Supreme  Court  of  Tennessee.    June  10,  1916.) 

1.  Carhierr  €=»280(3)— Oabbiagb  or  Pabsen- 
QEBS— Degbee  of  Cabb. 

The  degree  of  care  imposed  on  a  carrier  of 
passengers,  such  as  a  street  railway,  by  law 
and  on  grounds  of  sound  public  tK^icy,  is  tbe 
exercise  of  the  utmost  diligent  skill  and  fore- 
sight. 

IKd.    Note.— For   other   cases,  .see   Carriers, 
Cent  Dig.  U  1088-1091 ;  Dec  Dig.  <8=»2«)(3).] 

2.  NEQiaoENCK  «=»121(2)— Res  Ipsa  Loqui- 

TUB. 

In  general,  mere  p^oof  that  an  accident  in- 
jurioas  to  plaintiff  has-  occurred  does  not'  justify 
a  verdict  or  judgment  imposiag  liability  there- 
for upon  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Ceut  Dig.  U  218,  22$,  271;    Dec.  Dig.  «=> 

3.  Nbolioence  ^=9l21(])— Bttbden-  of  Proof. 

The  law  imposes  on  plaintiff  suing  for  inju- 
ries caused  by  negligence  the  burden  of  show- 
ing by  a  preponderance  of  the  evidence  that 
the  negligence  was  the  cause  of  his  injury,  and 
that  defendant 'Was  responsible  for  the  negli- 
gSBce. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {}  217,  220,  2247227;  Dec.  Dig.  «=» 

4.  Negligence    €=»119(7)  —  Pleadino   and 
Proof. 

Plaintiff  suing  for  injuries  oaased  by_  negli- 
gence is  under  the  harden  that  his  proof  in  sub- 
stance shall  correspond  with' the  averments  of 
his  pleadings. 

[Ed.  Note.— For  other  coses,  see  Negligence, 
Cent  Dig.  fg  212-216;    Dec.  Dig.  «s>119(7).] 

5.  Appeal  and  Ebbob  ^s>1066  —  Babmlbss 
Ebbob— Instbdction. 

In  au  action  against  a,  railway  for  injuries, 
where,  under  all  tbe  evidence,  there  was  no  ma- 
terial issue  of  fact  for  the  jury  to  doteimine  on 
the  question  of  defendant's  negligence,  error  in 
charging  the  doctrine  of  res  ipsa  loquitur  was 
haroUess. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  ami 
Error,  Cent.  Dig.  {  4220:   Dee.  Dig.  ®=»10e6.] 

6.  Cabbieks  ©=>320{1)  —  Injttbies  —  NEau- 
GENCE— Question  fob  Jubt. 

In  an  action  against  a  street  railway  for 
injuries  to  a  passenger,  where,  under  aU  the 
eviduncQ,  no  icasonable  difference  of  opinion 
can  exist  bs  to  the  negligent  character  of  tlio 
acts  of  defendant's  employ(!s  at  a  railroad  cross- 
ing under  the  pantjcnlar  circumstances  and  at  a 
particular  time,  tbe  act  was  negligent  in  law, 
and  there  is  no  issue  for  the  jury  on  the  ques- 
tion of  the  negligence. 

|Ed.   Note.— For   other   cases,   see   Carriers, 
Cent.  Dig.  SS  1315,  1317;  Dec.  Dig.  «=s»820(l).j 

7.  Cakbibbb   «=s>300— Oabbiagb   of    Passcn- 
esBS- Nkglioencb. 

Where  a  street  railway's  conductor  in  charge 
of  a  motor  and  trailer  after  walking  upnu 
straight  railroad  tracks  gave  the  signal  to  the 
motorman  to  attempt  toe  crossing,  so  that 
though  tbe  motor  got  over  the  tracks,  the  trail- 
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er  was  stnii^  br  a  traili,  tbe  street  railway  was 
negligent,  thoagh  the  dust  and  noise  of  another 
train,  which  the  motor  had  stopped  to  let  go  by, 
hindered  the  conductor's  sedng  and  hearing  the 
approaching  train. 

CEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |f  1211,  1212 ;   Dec.  Dig.  «=s.300.1 

8.  Cabrikbs  «s>300— Carbiaqx   of  Pabben- 

QERS— NeQUOENCE. 

The  negligence  of  a  railroad  in  running  a 
freight  over  a  street  railway  crossing  did  not 
excuse  such  street  railway,  whose  conductor 
was  negligent  in  not  making  sure  of  the  ap- 
proach of  the  freight  before  attempting  to  cross, 
from  liability  to  an  injured  passenger,  since  the 
passengi-r's  injuries  were  the  proximate  result 
of  the  conductor's  failure  to  discharge  hia  duty. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S{  1211,  1212 ;   Dec  Dig.  ^=300.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  Q.  C.  Cavell  against  the  Memphis 
Street  Railway  Company.  There  was  Judg- 
ment for  plaintiff,  and  to  review  and  reverse 
the  judgment  of  tbe  Court  of  ClvU  Appeals, 
affirming  this  judgment,  the  Ballway  Com- 
IMiny  petitions  for  certiorari.  Judgment  af- 
firmed. 

Roane  Waring,  of  Memphis,  for  plalntltc. 
R.  H.  Stickley,  of  Memphis,  for  defendant 


BUCHANAN,  J.  The  Court  of  Civil  Ap- 
peals affirmed  a  judgment  rendered  by  the 
circuit  court  of  Shelby  county  In  favor  of 
Cavell  for  the  sum  of  $8,500,  against  tbe  rail- 
way company,  and  the  latter,  by  Its  petition 
for  certiorari,  seeks  a  review  and  reversal 
of  the  judgment  of  the  Court  of  ClvU  Appeals. 

The  point  made  by  tbe  assignment  of  error 
is  that  the  court  charged  the  doctrine  of  res 
ipsa  loquitur,  and  that  this  doctrine  can  nev- 
er apply  where  there  Is  a  collision  between 
a  vehicle  belonging  to  the  defendant  and  one 
belonging  to  some  other  party. 

We  will  first  consider  the  assignment  ui)on 
the  hypothesis  that  when  the  evidence  was  all 
in  there  was  an  open  Issue  of  fact  on  the 
question  of  defendant's  negligence  for  the 
jury  to  determine. 

Tbe  declaration  was  In  one  count  and  on 
the  facts  of  the  case,  and  showed  the  relation 
of  passenger  and  carrier  to  have  existed  be- 
tween plaintiff  and  the  company  when  the  in- 
juries were  Inflicted  for  which  he  sued,  and 
that  the  damages  sought  resulted  from  a 
breach  by  the  carsler  of  the  duty  which  the 
law  imposed  upon  It  when  plaintiff  was  ac- 
cepted as  a  passenger. 

The  declaration  also  averred  divers  partic- 
ulars In  which  the  servants  of  the  company 
were  negligent  In  the  discharge  of  tbe  duty 
so  Imposed.  The  company  Interposed  its  plea 
of  the  general  issue. 

[1]  The  degree  of  care  Imposed  on  the  car- 
rier by  law  and  on  grounds  of  sound  public 
policy  Is  the  exercise  of  the  "utmost  dili- 
gence, skill,  and  foresight"  Ferry  Compa- 
nies V.  White,  99  Tenn.  (15  Pickle)  256,  41  S. 
W.  683;    Railroad  v.   Flake,  114  Tenn.   (6 


Cat«8)  «71,  88  S.  W.  326;   Railroad  v.  Kulm, 
107  Tenn.  (23  Pickle)  106,  64  S.  W.  202. 

The  doctrine  laid  down  by  Sir  James  Mans- 
field as  to  the  degree  of  care  required  In  sudi 
cases  Is  that  the  duty  pt  the  carrier  U  to  pro- 
vide for  the  safety  of  Us  passengers  "as  lar 
as  human  care  and  foresight  will  go."  Christ- 
ie V.  Qriggs,  2  Camp.,  78.  See,  also.  HutrMn- 
son  on  Carriers  (8d  Kd.)  vol.  2, 1  KW,  and  au- 
thorities cited  at  page  111  et  seq.  of  107  Tem, 
64  S.  W.  202,  In  Railroad  v.  Kuhn,  Bupra. 
The  Supreme  Court  of  the  United  States, 
speaking  through  Justice  Lamar,  has  said: 

"Since  the  decision  in  Stokes  r.  Saltonftall. 
38  U.  S.  (13  Pet.)  181  [10  U  Ed.  115],  wid  .\. 
J.  K.  &  Transp.  CV).  v.  Pollard,  S»  V.  S.  &i. 
WaU.)  341  [22  L.  Ed.  877]..  it  Las  becai  sttilM 
law  in  this  court  that  the  happening  of  zn  in- 
jurious accident  is,  in  passenger  eas^s,  priini 
facie  evidence  of  ne^gence  on  the  part  of  tbt 
carrier,  and  that  (the  passenger  being  himsi-if 
in  the  exercise  of  due  care)  the  burden  then  rfsts 
upon  the  carrier  to  show  that  its  whole  duty 
was  performed,  and  that  the  injurjr  was  un- 
avoidable by  human  foresight"  Gle^son  v.  Va. 
Midland  By.  Co.,  140  U.  S.  435,  U  Sup.  a 
859,  35  L.  Ed.  458. 

But  qualifying  tbe  doctrine  of  this  (»se  as 
to  the  burden  of  tbe  evidence,  see  Sweeney  v. 
Ervlng,  228  V.  S.  233,  33  Sup.  Ct  416,  57  U 
Ed.  815.  As  to  the  degree  of  care,  f!«e,  aUo. 
Inland  4  Seaboard  Co.  v.  Tolson,  Adm'r,  13J 
U.  S.  551,  U  Snp.  Ct  663,  36  L.  Ed.  270,  Sec, 
also,  tbe  authorities  collated  in  a  note  ac- 
companying Chicago  Union  Traction  Ca  ». 
Mee,  218  lU.  0,  75  N.  E.  800,  2  L.  R.  A.  (N. 
S.)  726,  4  Ann.  Cas.  7. 

[2]  In  general  mere  proof  that  aa  accident 
Injurious  to  plaintiff  bas  occurred  does  nui 
Justify  a  verdict  or  Judgment  Imposing  lii- 
blllty  therefor  upon  the  defendant 

The  burden  of  proving  negligence  aa  tt« 
causal  basis  or  origin  of  tbe  injury  as  we  i 
as  the  burden  of  proving  the  responsibility  of 
the  defendant  for  the  negligence  the  law  Im- 
poses on  tbe  plaintiff. 

[t,  4]  Tbe  maxim  Is  el  qui  affirmat,  hoq  ei 
qui  negat  Incumblt  probatio.  Not  only  so. 
but  the  law  Imposes  on  the  plaintiff  tbe  l:>ar- 
den  of  showing  tbe  two  essoitlal  elements  of 
liability  above  mentioned  by  a  prepoaderRni.-e 
of  tbe  evidence,  and  another  burden  Imposed 
on  tbe  plaintiff  is  tliat  his  proof  must  in  suU 
stance  correspond  with  the  averments  of  bis 
pleadings. 

As  a  general  rule,  proof  that  an  accid'  -<: 
Injurious  to  plaintiff  has  happened,  wiUi<  it 
more.  Is  not  evidence  at  negligence,  and  .if 
course  until  the  existence  of  negligence  is 
shown  no  one  Is  resixmstble  for  the  injnrv, 
and  In  such  case  It  Is  the  plaintiff's  misfor- 
tune. But  while  the  law  Imposes  the  tor- 
dens  we  have  mentioned,  "when  a.  thing  wfait'h 
has  caused  an  injury  Is  shown  to  be  undec 
the  management  of  tbe  party  chnrzod  wltk 
negligence,  and  the  accident  Is  such  as  In  tbs 
ordinary  course  of  things  does  not  happen  tf 
those  who  have  tbe  management  use  prop.s>4 
care,  tbe  accident  itself  affords  reason:] 
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CTldenoe,  In  the  absence  of  an  explanation  by 
tbe  party  diarged,  that  It  aroae  from  the 
want  of  proper  caia"  In  the  Hune  casft  It  la 
turther  said: 

"If  the  act  which  caused  the  injury  waa  ihown 
br  direct  evideuce,  and  all  of  the  circumstances 
of  the  accident  were  shown  in  the  proof,  and  if 
the  only  reasonable  explanation  of  the  accident 
ibould  give  rise  to  an  inference  of  negUgencp, 
then  the  rule  of  'res  ipsa  loquitur'  would  ap- 
ply ;  but  there  can  be  no  foundation  for  the  ap- 
phcation  of  this  maxim  where  both  the  act 
which  caused  the  injury  and  the  negligence  of 
defendant  in  relation  to  the  act  must  be  infer- 
red from  the  accident  itself.  You  cannot  well 
stf  that  an  act  is  negligent,  unless  you  know 
what  it  is.  It  is  said  in  one  case  that  the  max- 
im aader  consideration  can  have  no  application 
vhere  the  injured  person  and  the  alleged  n'^gti- 
eent  person  were  both  in  the  exercise  of  an 
equal  right  and  were  each  chargeable  with  the 
same  degree  of  care."  £>e  Glopper  t.  Railway 
&  Ugbt  Co.,  123  Tenn.  (16  Gates)  633. 

Some  of  the  KngUah  cases  dlscusslnK  the 
tpplication  of  the  doctrine  are:  Per  Curiam, 
3  H.  &  C.  601;  per  BotU,  0.  J.,  Simpson  v. 
Lond.  Oen.  Omnlbos  Co.,  L.  R.  8  C.  P.  390, 
392;  42  L.  J.  C.  p.  112;  The  Annot  Lyie,  11 
P.  D.  114;  55  U  J.  Adm.,  62;  The  Indus,  12 
P.  D.  46;  56  L.  J.  Adm.  8S;  Carpus  v.  L.,  B. 
k  S.  C.  R.  Co.,  6  Q.  B.  747 ;  Skinner  t.  L.. 
B.  &  S.  C.  R.  Co.,  5  Sxcb.  787 ;  Scott  t.  Lon- 
don Dock  Co.,  3  H.  &  C.  696;  34  L.  J.  Ex. 
220;  Kearney  ▼.  U,  B.  &  S.  C.  R.  Co.,  L.  B. 
S  Q.  B.  411,  L.  R.  6  Q.  B.  769,  40  li.  J.  Q.  B. 
2S5 ;  Byrne  T.  Boedle,  2  H.  &  C.  722.  See,  al- 
io, Brlggs  T.  Oliver,  4  H.  &  C.  403 ;  and  per 
Lord  Halsbury  (1891)  A.  C.  335 ;  Broom's  Le- 
[al  Maxima,  pp.  263,  264. 
"The  accurate  statement  of  the  law  is  not 
hat  negligence  is  presumed,  but  that  the  Cir- 
lumstances  amount  to  evidence  from  which  it 
nay  be  inferred  by  the  jury.  In  cases  where 
he  duty  is  not  absolute,  like  that  of  tha  cora- 
Don  carrier  to  exercise  the  highest  care  and 
kill  in  regard  to  the  safetjr  of  a  pa."<Bt'nger  who 
as  committed  himself  to  its  charge,  but  arises 
a  the  ordinary  course  of  business,  it  is  essen- 
ial  tliat  it  shall  appear  that  the  transaction 

0  which  the  aorident  occurred  was  in  the  ex- 
Imire  management  of  the  defendant,  and  nil 
he  elements  of  the  occurrence  within  his  con- 
rol,  and  that  the  result  was  so  far  out  of  the 
•nal  course  that  there  is  no  fair  inference  that 
t  could  have  been  produced  by  any  other  cause 
ban  negligence.  If  there  is  any  other  cause 
pparent  to  which  the  injiiry  may  with  equal 
liniess  be  attributed,  the  inference  of  negli- 
ence  cannot  be  drawn."  Cooley  on  Torts  (3d 
^)  {  1424. 

See,  also,  Hutchinson  on  Carriers  (8d  Ed.) 
oL  2,  {  923  (3d  Ed.)  vol.  3,  |  1414. 

On  the  same  subject  see  Brown  v.  Union 
'.  H,  Co.,  81  Kan.  701,  106  Plac.  1001,  20  L. 
:.  A.  (N.  S.)  808;  McGinn  t.  N.  O.  Ry.  & 
Ight  Co.,  118  La.  811,  48  Sonth.  460,  13 
L  R.  A.  (N.  S.)  601,  and  note ;  Southern  P. 
'.  V.  Hogas,  13  Aric  34,  106  Pac.  240,  29 
^  It.  A.  (N.  S.)  813;  Olereland,  OlndnnaU, 
bicago  tc  St  L.  Ry.  Co.  v.  Hadley,  170  Ind. 
H,  82  N.  B.  1026,  84  N.  a  18,  16  L.  R.  A. 

1  8.)  527.  16  Ann  Caa.  1;  Hughes  T.  At- 
mtlc  CSty  &  Shore  Railroad  Co.,  86  N.  J. 
aw,  212,  80  AtL  769.  L.  R.  A.  lOlOA,  827; 
weeney  v.  Brvlng,  228  U.  S.  283v  33'  Sap. 
t  416,  57  L.  Bd.  816,  Ann.  Cas.  191«D,  005. 


In  this  last-named  case' Mr.  Justice  Pitney 
discussed  the  doctrine  of  Stokes  ▼.  Salton- 
Btall,  18  PeL  181,  10  L.  Ed.  U6.  dted  supra, 
and  said: 

"Reading  of  the  report  shows  that  the  case 
turns  ui>on  the  high  degree  of  care  owing  by 
carrier  to  passenger,  and  that  the  court  did  not 
rule  that  the  circumstances  of  the  occurrence 
shifted  the  burden  of  proof  upon  the  main  is- 
sue. Such  is  the  effect  that  has  uniformly  been 
given  to  the  decision." 

After  citing  authorities  to  aostain  the 
above  quotation  he  concludes: 

"In  our  oplnian,  res  ipsa  lo<|nitnr  meana  that 
the  facts  of  the  occurrence  warrant  the  infer- 
ence of  negligence,  not  that  they  compel  such 
inference;  that  they  furnish  circumstantial 
evidence  of  negligence  where  direct  evidence  of 
it  may  be  lacking,  but  it  is  evideuce  to  be 
weighed,  not  necessarily  to  be  accepted  as  suffi- 
cient; that  they  call  for  explanation  or  rebut- 
tal, not  necessorily  that  tbey  require  it;  that 
they  make  a  case  to  be  decided  by  the  jury,  not 
that  they  forestall  the  verdict.  Res  ipsa  loqui- 
tur, where  it  appUcs,  does  not  convert  the  de- 
fendant's genernf  issae  into  an  affirmative  de- 
fense. When  all  the  evidence  la  in,  the  ques- 
tion for  the  jury  is  wbether  the  preponderance 
is  with  the  plamtiff.  Such,  we  think,  is  the 
view  generallv  token  of  the  matter  in  well-con- 
sidered judictal  opiniMis'.'' 

[{]  What  we  have  said  would  be  a  good 
answer  to  the  first  assignment  on  the  hy- 
pothesis first  mentioned,  but  we  think  a  cor- 
rect view  of  all  the  evidence  Is  that  there 
was  no  material  issue  of  fact  for  the  jury  to 
determine  on  the  question  of  the  negligence 
of  the  defendant,  and  therefore  If  the  court 
erred  In  charging  the  doctrine  res  ipsa  loqui- 
tur, it  Was  Innocuous  error,  for  error  which 
does  not  injure  the  complaining  party  la  not 
reversible.  Lowry  v.  Railroad,  117  Tenn. 
(9  Gates)  507,  101  S.  W.  1157. 

[I]  If,  upon  all  the  evidence,  no  reasonable 
difference  of  opinion  can  exist  among  men 
as  to  the  negligent  character  of  the  act  of 
defendant's  employes  in  carrying  the  street 
car  on  the  crossing  under  the  circumstances 
and  at  the  time  then  that  act  was  negligent 
in  law,  and  there  was  no  issue  for  the  jury 
on  the  question  of  negligence.  Traction  Co. 
V.  Carroll,  113  Tenn.  (5  Gates)  814,  82  S.  W. 
313. 

(T]  Passing  now  to  a  consideration  of  the 
evidence  In  order  to  determine  if  the  act 
was  negligent  in  law — when  the  street  car, 
on  which  plaintiff  was  a  passenger  and  had 
paid  his  fare,  was  on  its  way  from  Memphis 
to  Raleigh  and  had  reached  the  intersection 
where  Its  track  running  east  and  west  cross- 
ed double  tracks  of  the  railroad  company 
running  north  and  sonth  at  Binghampton,  a 
freight  train  composed  of  62  cars  running 
sonth  at  a  high  rate  of  speed  on  the  west 
track  was  about  to  pass  over  the  crossing. 
When  the  street  car  reached  this  crossing 
it  was  about  6:30  p.  m.  on  September  17, 
1914.  The  street  car  train  was  composed  of 
a  motor  car  and  a  trailer.  On  the  motor  car 
were  a  conductor  and  a  motorman,  and  <m 
the  trailer  there  was  an  additional  conduc- 
tor.   Tlie  motor  car  ttid  the  tsalier  were  eaeli 
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eqnipped  with  gates'  or  doors  "worked  b^  lev- 
ers managed  by  the  employ^-  In  charge,  and 
through  these  doors  passengers  boarded  and 
were  discharged  from  the  cars.  The  win- 
dows in  the  cars  were  lowered,  and  the  oper- 
atives In  charge  had  a  clear  view  of  the  rail- 
road tracks  both  north  and  south  of  the 
crossing.  These  railroad  tracks  for  a  mile 
north  and  a  mile  south  of  this  crossing  were 
straight,  and  the  view  from  the  crossing  In 
either  direction  was  wholly  unobstructed.  If 
the  persons  In  charge  of  the  operation  of  the 
street  car  bad  not  left  their  respectivei 
places  therein,  but  had  been  in  the  ex- 
ercise of  even  ordinary  care.  It  is  clear 
that  they  need  not  have  attempted  to  cross 
on  this  particular  occasion  until  it  was  safe 
so  to  do.  It  was,  however,  the  duty  of  the 
conductor  to  precede  the  motor  car  upon  the 
crossing,  and  after  ■  satisfying  himself  by 
looking  north  and  south  along  the  railroad 
tracks  that  the  crossing  was  safe,  to  signal 
the  motorman  to  come  over.  Tills  duty  it 
appears  was  required  of  him  by  the  company, 
and  by  tnaking  this  requirement  we  think 
the  company  was  only  iu  the  exerdae  of  the 
high  degree  of  care  which  the  law  imposed 
upon  it.  Tb^  conductor  who  undertook  to 
discharge  this  duty  on  this  occasion  had  been 
ruiming  on  that  line  for  about  a  year.  Be 
was  familiar  with  this  crossing,  and  used  it 
as  many  as  eight  times  every  day.  The  con- 
ductor on  the  trailer  and  the  motorman  were 
each  likewise  familiar  with  the  crossing. 
The  motor  car  reached  a  point  on  its  track 
about  15  feet  west  of  the  western  railway 
track,  and  stopped  to  allow  the  south-bound 
train  to  pass  on  the  western  track.  After 
that  train  had  passed  the  conductor,  while 
the,  motor  car  was  still  at  rest,  walked  across 
the  west  railroad  track,  then  across  the  east 
railroad  track.  He  then  signaled  the  motor- 
man  to  come  over,  and  the  latter  obeyed. 
The  motor  car  had  passed  over  both  railroad 
tracks  and  tbe  trailer  was  crossing  the  east 
railroad  track  when  it  was  struck  about  mid- 
ships by  a  north-bound  freight  engine,  haul- 
ing a  train  of  about  80  cars  on  the  east  rail- 
way track.  This  railway  train  was  running 
at  a  rate  of  speed  variously  estimated  at 
from  18  to  30  miles  an  hour.  The  result  of 
the  collision  was  an  appalling  wreck.  Nine 
passengers  on  the  street  car  train  were  kill- 
ed, and  many  severely  injured,  including  the 
plaintiff.  The  trailer  car  was  derailed,  and 
overturned,  and  the  freight  engine,  after  hav- 
ing run  about  214  feet  north  of  the  crossing, 
was  derailed  and  ditched. 

It  is  true  that  the  operatives  of  the  street 
car  did  not  control  the  operation  of  the 
north-bound  railway  train,  but  it  was  their 
duty  to  exercise  the  utmost  care,  skill,  and 
foresight  in  the  operation  of  the  street  car 
train  and  theirs  was  the  sole  right  and  duty 
to  so  control  the  operation  of  that  train  that 
It  would  not  attempt  to  occupy  the  crossing 
except  when  It  was  saf»  so  to  da    The  oper- 


afivefl  of  the  atreet  car  had  the  right  o£ 
selection  as  to  the  time  when  the  street 
car  would  attempt  -to  make  the  crosaiug. 
There  was  no  exigency  requiring  them  to  at- 
tempt a  crossiag  when  It  was  unsafe.  There 
was  no  vis  major  on  the  street  capable  of 
compelling  them  to  attempt  an  unsafe  cross- 
ing, or  threatening  the  safety  of  their  vas- 
sengers  in  the  event  of  failure  to  make 
such  an  attempt  at  the  particular  time.  The 
fear. that  the  street  car  train  might  not  reach 
its  destination  according  to  schedule  did  not 
Justify  crossing  at  the  time  it  was  attempted. 
The  existence  of  the  intersection  of  the  rail- 
way tracks  was  an  admonition  of  danger ;  a 
warning  that  either  a  north  or  south  bound 
train  might  be  expected  to  use  the  crossing 
at  any  time. 

It  is  no  exculpation  to  say  that  the  smoke 
and  dust  which  followed  in  the  wake  of  the 
south-bound  train  so  obscured  the  north- 
bound freight  that  it  could  not  be  seen  by  the 
conductor.  Such  a  conditiim  of  the  atmos- 
phere called  for  additional  caution  on  his 
part;  he  should  have  withheld  his  signal  to 
the  motorman  until  he  had  sufficient  evi- 
dence that  the  crossing  was  safe.  In  a  case 
where  a  plaintiff  was  seeking  damages  for 
injuries  received  while  he  was  driving  on  the 
track  of  a  street  railway  In  Memphis,  at 
night,  when  darkness  and  dust  made  it  Im- 
possible for  him  to  see  or  be  seen  at  a 
greater  distance  than  30  or  40  feet,  and  bis 
injuries  resulted  from  a  collision  with  a 
street  car  moving  toward  him  at  30  miles 
an  hour,  it  was  held  that  he  could  not  recov- 
er, because  of  his  lack  of  ordinary  care. 
Railroad  v.  Boe,  118  Tenn.  (10  Gates)  601, 
102  8.  W.  343. 

Kor  is  it  a  sufficient  answer  to  say  that  the 
conductor  could  not  hear  the  aoiae  of  the  ap- 
proach of  the  north- bound  freight  because' 
of  its  (jommlngUng  with  noise  from  the 
south-bound  freight.  He  knew  the  south- 
bound freight  had  Just  passed;  he  saw  and 
heard  it  pass;  he  was  bound  to  take  notice 
of  the  danger  that  it  might  as  it  did  pass  a 
north-bound  freight  only  a  few  hundred  feet 
south  of  the  crossing,  and  that  he  would  be 
unable  to  distinguish  the  noise  of  one  from 
that  of  the  other.  If  he  bad  wedted  only  a 
very. short  time  he  could  not  have  failed  to 
make  the  distinction  and  to  bear  the  roar 
from  the  north-bound  freight  as  it  boie  down 
upon  the  crossing.  Whether  a  bell  was  rung, 
or  a  whistle  blown,  or  not,  common  knowl- 
edge and  the  least  bit  of  common  sense,  aside 
frcHu  special  training  and  observation,  should 
have  suggested  to  him  that  be  wltlihold  bis 
signal  until  he  could  determine  by  hearing, 
if  not  by  sight,  whether  the  crossing  could  be 
made  in  safety. 

The  considerations  mentioned  irretrievably 
stamp  negligence  upon  the  condudt  of  this 
servant  of  the  company.  The  facts  to  whidi 
we  have  referred  are  not  in  dispute  upon 
them  alone,  a  directed  verdict  for  liabUltsc^ 
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in  some  amoant  was  malntataiable.  Wben 
all  tbe  evidence  was  in  ttiere  was  indeed  no 
qaesUoii  for  tbe  Jury  on  the:  gaesUon  of  neg- 
ligence. Tbe  only  matter  which  should  have 
btea  submitted  to  the  jury  was  the  amount 
of  damages  to  which  plaintiff  was  entitled. 

Whatever  may  be  said  of  tbe  charge,  it 
was  more  favorable  to  defendant  than  It 
might  have  been  tf  tbe  trial  court  mero  motu 
or  on  motion  of  plaintiff  had  directed  a  ver- 
dict In  his  favor,  and  submitted  the  cause  to 
the  Jury  only  on  tbe  amount  of  the  damages. 

[I]  Whether  the  railroad  company  was  or 
was  not  In  any  manner  negligent  In  the  oper- 
ation of  the  colliding  north-bound  train  we 
do  not  ctmslder  material.  However  great  Its 
negligence  may  have  been,  no  barm  would 
have  come  to  plaintiff  If  defendant's  conduc- 
tor had  kept  the  street  car  clear  of  the 
sweep  of  tbe  railway  train.  iPlolntlS's  In- 
juries were  the  direct  and  proximate  result 
of  the  failure  of  tbe  conductor  to  discharge 
his  duty.  It  was  a  breach  of  tbe  high  degree 
of  care  required  of  defendant  for  its  serv- 
ants to  enter  on  the  crossing;  If,  at  tbe  time, 
their  view  of  tbe  railroad  track  north  or 
south  were  In  any  manner  obstructed  by  tbe 
recent  passage  of  the  south-bound  train, 
they  should  have  waited  until  such  obstruc- 
tions were  removed.  Indeed  It  was  a  lack 
of  ordinary  care  not  so  to  do.  Wallenborg 
V.  Mlasouri  P.  R.  Co.,  86  Neb.  642,  126  K 
W.  288.  37  Ii.  B.  A.  (N.  S.)  135,  and  cases  cit- 
ed in  note,  subdivisions  B  and  C  See,  also. 
New  York  &  H.  R.  B.  Co.  v.  Maidment,  168 
Fed.  21,  93  C.  0.  A.  413,  21  I..  R.  A.  (N.  S.) 
T94,  and  Brommer  v.  Penn.  R.  Co.,  179  Fed. 
S77,  103  0.  C.  A.  135,  28  li.  R.  A.  (N.  S.) 
924. 

The  first  assignment  of  error  is  overruled. 

The  second,  third,  fourth,  and  fifth  assign- 
ments of  error  each  rest  on  the  predicate 
that  tbe  court  erred  in  declining  a  special 
instruction.     The  questions  made  by  them 


are  that  tbe  conductor  ot  tbe  street  railway 
train  bad  the  right  to  issutne  that  those  in 
charge  of  any  approaching  railway  train 
would  exerdae  'reaaooable  care,  etc.,  and  that 
the  railroad  locomotive  would  be  equipiped 
with  a  proper  headlight  that  could  be  seen, 
etc.,  and  would  sound  a  warning,  and  that 
under  chapter  46,  Acts  1871,  It  wasfthe  duty 
of  those  in  charge  of  the  north-bound  train 
to  stop  tbe  same  before  crossing  the  track  of 
the  Mempliis  Street  Railway  Company. 

To  sustain  any  one  ot  tbe  foregoing  assign- 
ments of  error  would  be  to  unsay  all  we  said 
in  our  discussion  of  tbe  first  assignment 
Whether  a  passenger  on  becoming  such  con- 
tracts for  it  or  not  by  express  terms  the 
law  by  implication  and  on  grounds  of  pubUc 
policy  burdens  a  carrier  of  passengers  with 
the  high  degree  of  care  we  have  mentioned, 
supra,  and  it  does  not  allow  that  the  car- 
rier may  escape  the  burden  by  shifthag  it  to 
other  shoulders  than  bis  own.  Whether  those- 
in  charge  of  the  north-bound  freight  were 
negligent  or  not  tbe  street  car  company  is 
not.  relieved  of  liability  to  the  passenger  for 
damages  caused  by  tbe  negligent  manage- 
ment of  its  train.  See  Parker  v.  Des  Moines 
City  R.  C!o.,  163  Iowa,  254,  1?S  N.  W.  373, 
Ann.  Cas.  1913E,  174,  and  cases  cited  in  note ; 
Vlnoennes  Traction  Co.  v,  Curry  (Ind.  App.) 
109  N.  B.  62,  8  Neg.  and  Com.  Ca&  933,  and 
note. 

The  only  remaining  assignment  is  that 
the  amount  allowed  by  the  verdict  as  dam- 
ages was  so  grossly  excessive  as  to  evince 
passion,  prejudice,  or  caprice  on  the  part  of 
the  jury.  We  have  examined  tbe  evidence 
on  this  point,  and  In  our  opinion  tbe  assign- 
ment Is  without  merit 

We  find  no  error  in  the  Judgment  of  the 
Court  of  Civil  Appeals. 

Special  Judges  GnOLSON  and.  SWIG- 
GART  took  no  part  in  tbe  decision  of  this 
cause. 

Judgment  affirmed  at  petltloner^i)  cost 
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GULF,  T.   &  W.  RT.  CO.  r.  DIOKBX. 

(No.  28«3.) 
(Snpreme  Court  of  Texas.     Jane  7,  1016.) 

1.  Railkoads  «=3276(4)— iNJtrBixs  bt  Sekv- 

ANT— nPTT  TO   THIBD   PRMOIT. 

A  railroad's  engine  hostler  who  permitted 
an  eight  year  old  boy  to  get  upon  an  engine 
while  be  was  in  charge,  was  umler  obligation 
to  use  the  care  of  an  ordinarily  prudent  person, 
ur.der  like  circumstances,  in  turning  on  the  in- 
jector, to  see  if  the  valve  connecting  a  hose  with 
the  injector  was  closed,  to  prevent  injury  to 
the  boy. 

[Ed.  Note.— ITor  other  cases,  see  Railroads, 
Cent  Dig.  H  884,  885;   Dec.  Dig.  <8=>27(i(4).] 

2.  Triai.  <S=s>296(3)  —  iNBisucTioita— Contba- 

DICTION, 

In  B_n  action  for  injnrips  to  an  eight  year  old 
boy  while  on  a  locomotive  in  charge  of  an 
hostler,  an  instruction,  telling  the  jury  in  the 
second  parnsraph  that  the  exercise  of  ordinary 
care  was  the  measure  of  duty  under  which  the 
road  rented,  did  not  cure  error  in  the  third 
paragraph  that  the  law  required  those  in  charge 
of  dangerous  machinery  to  use  "great"  care  and 
prudence,  since  the  giving  of  a  contradictory 
charge  does  not  correct  the  error  committed  in 
another  part  of  the  charge  upon  a  material 
issue,  and  the  only  way  to  make  the  correctioii 
la  to  withdraw  the  erroneous  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  f  709;  Dec.  Dig.  «S=296(3).] 

8.  Courts  ®=>247(1)  —  Supbemk  Coubt— Ap- 

PKLLATK  JUKISDICTION— STATUTB. 

The  mere  refusal  of  the  Court  of  dvll  Ap- 
peals to  consider  an  assignment  of  error  for 
reasons  deemed  by  it  sufficient  does  not  present 
a  question  of  substantive  law  necessary  to  the 
jurisdiction  of  the  Supreme  Court  under  Rev. 
St  1911,  art  1521,  subd.  6,  as  amended  by 
Acts  33d  I^g.  c,  55,  defining  the  appellate  ja- 
risdiction  of  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  n  487,  749,  754;   Dec.  Dig.  «=»247(1).] 

4.  Courts  «=»247(1) — Questions  ReViewablk 
— <jiuESTioN  OF  Substantive  Law. 

Where  the  charge  of  the  trial  court  upon 
a  material  issue  was  prejudicially  errou«ous, 
and  the  Court  of  Civil  Appeals  has  improperly 
refused  to  consider  the  assignment  of  error 
touching  it  a  question  of  sabstantive  law  is 
presented  to  the  Supreme  Court,  and,  in  cases 
in  which  the  jurisdiction  of  the  Court  of  Civil 
Appeals  is  not  final,  is  entitled  to  review  in  such 
court  on  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dlig.  H  487,  749,  764;   Dec.  Dig.  «=»247(1).] 

5.  Apfeal  and  Ebbob  «s>544(l)— Resebva- 
TiON  OF  Grounds  of  Review — Objection  to 
Charge — Bill  of   Exceptions— Necessity. 

tinder  Rev.  St  1911,  arts.  1970-1972,  rel- 
ative to  the  time  and  manner  of  submitting  in- 
structions to  the  jury,  to  obtain  a  review  of  the 
general  charge  of  the  court  on  appeal  because  of 
any  error  therein,  an  objection  to  the  charge  in 
the  particular  complained  of  must  be  presented 
to  the  trial  judge  before  it  is  rend  to  the  jury, 
and,  when  such  objection  is  made,  it  is  the  right 
of  the  complaining  party  to  have  the  error  con- 
sidered by  the  appellate  court  without  reserving 
a  bill  of  exceptions  to  the  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di*.  I  2412;  Dec.  Dig.  «=»544 
(1).] 

6.  Appeal  and  E>bkob  «s»2— Resebtation  or 
QaouNDS  OP  Review- Statitte. 

Rev.  St  1911,  art  1972,  providing  that  the 
charge,  after  presentation  of  objections,  shall 
be  filed  and  constitute  a  part  of  the  record  and 
be  retarded  as  excepted  to  and  subject  to  re- 


yMtm  for  error  witboat  tiw  nlaeaBsity  of  takinr 
any  bill  of  exceptions  tliereti^  was  not  repealed 

by  implication  by  Acts  33d  Leg.  c.  59,  amend- 
ing Rev.  St  IMl,  arts.  10T4,  2061,  reitative  to 
the  presentation  c^  objections  to  the  charge,  as 
articles  1974  and  2001  eoneem  only  special' 
instructions,  and  not  the  general  charge. 

[Ed.  Note.— For  other  cases,  spe  Appeal  and 
Error.  Cent  Dig.  |{  9-7,  1882,  2421 ;  Dec.  Dig. 
®s»2.] 

7.  Appbai.  and  EteKOR  *=»233(1)— Pbe-senta- 
TioN  OF  Obovndb  of  Revikw— Objeotiom" 
TO  Chabqk— Statute. 
Where,  before  the  charge  was  read  to  th« 
jury,  defendant's  counsel  presented  to  the  court 
in  writing  the  specific  objection  to  an  erroneous 
instruction  raised  on  assignment  of  error  pre- 
sented to  the  Court  of  Civil  Appeals,  the  objec- 
tion being  duly  considered  by  the  trial  court, 
and,  by  its  order  then  duly  entered  in  the  min- 
utes, being  overruled,  defendant  duly  reserving 
exceptions,  there  was  a  substantial  compliance 
with  Acts  33d  Leg.  c.  59,  relative  to  the  pres- 
entation of  objections  to  the  charge,  amending 
Rev.  St.  1911.  arts,  1954.  1970,  1973,  1974, 
2061,  and  adding  article  1984A. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=»233(1);  Trial,  Cent  Dig^ 
i  192.] 

Error  to  Conrt  of  Civil  Appeals  of  Second 
Snpreme  Jndlcial  District. 

Action  by  William  Dickey  against  tbe  Gnlf,. 
Texas  &  Western  Railway  Company.  To  re- 
view a  Judgment  of  the  Court  of  Civil  Ap- 
peals (171  S.  W.  1097)  for  plaintiff,  defendant 
brings  error.  Judgments  of  the  Court  of 
Civil  Appeals  and  district  court  reTersed,. 
and  cause  remanded  to  tbe  district  court  for 
further  trlaL 

Ben  B.  Cain,  of  Dallas,  Sporer  ft  McCIure, 
of  Jacksboro,  and  J.  A.  Wheat,  of  Seymour, 
for  pl^ntiff  in  error.  D.  A.  Holman,  of  Sey- 
mour, for  defendant  in  error. 


FUILI^PS,  O.  J.  The  action  was  by  Wil- 
liam Dickey  for  the  recovery  of  damages  be- 
cause of  personal  injuries  suffered  by  his 
eight  year  old  son,  Maryland  biekey,  through 
the  act  Of  EA  Moss,  an  engine  hostler  in  the 
employ  of  the  defendant  railway  company. 
The  boy  was  scalded  by  steain  and  hot  water 
escaping  from  a  bose  la  an  engine  cab- 
wtaere  he  was  at  the  time,  tbe  engine  being 
then  at  a  station  In  tbe  charge  of  Moss  who 
was  preparing  It  tor  a  run.  The  bose  was 
used  to  sprinkle  coal  in  the  engine  tender. 
It  was  connected  with  an  injector  by  means 
of  a  valve.  Tbe  Injector  was  used  to  refill 
tbe  engine  boiler  wltib  water  from  tbe  engine 
tank.  When  tbe  valve  connecting  tbe  bose 
with  tbe  Injector  was  closed,  no  water  or 
steam  could  escape  through  tbe  hose.  Just 
before  tbe  boy's  injury  Moss  had  been  load- 
ing the  engine,  tender  with  coal,  and  bad 
used  tbe  bose  for  wrlnkUng  tbe  coal.  He 
loaded  some  more  coal  into  tbe  tender  and 
then  proceeded  to  bll  tbe  engine  boiler  with 
water  by  turning  on  the  injector.  This 
caused  steam  and  hot  water  to  escape  from 
tbe  bose  and  scald  tbe  boy,  tbe  valve  referred 
to  being  then  open.    Moss  testified  that  after. 
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(prlnUtaig  tbe  coal  wltb  tbe  boae,  he  closed 
the  ralve.  and  that  when  be  tarned  on  tlie 
Injector  to  fill  the  boiler  yflttx  water  be  did 
not  know  the  valve  was  op^n.  A.  defense  of 
the  railway  company  was,  that  after  Stoss 
had  closed  the  valve  it  was  opened,  without 
Moss's  knowledge,  by  either  Maryland  Dick- 
ey or  his  brother,  ^rtM>  was  also  upon  the 
-engine  with  him,  m  some  unknown  person. 
A  verdict  in  favor  of  the  plaintiff  was  return- 
ed in  the  sum  of  (760.00,  for  loss  of  tbe  boy's 
Krvices,  extra  services  rendered  by  the  plain- 
tiff and  bis  wife  in  nursing  him,  and  for 
medical  expenses  incurred  in  his  treatment. 
|1]  Tbe  case  for  the  plaintiff  being  that  liis 
-minor  son  was  upon  the  engine  with  tbe 
CMisent  of  ttie  defendant's  employ^.  Moss, 
—then  in  charge  of  the  engine,  tbe  duty  owing 
by  tlie  defendant  under  sndi  drenmstances 
was  the  use  by  Moss  of  ordinary  care  to 
avoid  any  injury  to  tbe  boy  while  be  was 
apon  the  engine.  While  Moss,  in  bis  nse  of 
the  hose  which  caused  the  injury,  was  under 
the  obligation  of  using  tbe  care  of  an  ordi- 
narily prudent  person  under  like  drcum' 
stances  to  prevent  any  injury  to  the  boy  by 
that  means,  this,  according  to  tbe  settled  law, 
marked  the  extent  of  bis  duty.  Moss  having 
testined,  as  already  stated,  that  be  had 
previously  closed  tbe  valve  which  connected 
tbe  hose  with  the  injector  and  that  when  be 
tamed  oo  tbe  injector  to  'fill  the  boiler  be 
did  not  know  tbe  valve  was  open,  if  the 
Jury  believed  his  testimony  and  that  an 
ordinarily  prudent  person  would,  under  tbe 
same  circumstances,  have  tamed  on  the  in- 
jector in  the  belief  that  no  harm  would 
result  to  the  boy  from  the  hose,  the  defend- 
ant would  have  been  entitled  to  be  acquitted 
d  liability.  On  the  other  hand,  the  plain- 
tlfl  would  have  been  entitled  to  have  tbe  Is- 
sne  of  Moss's  negligence  resolved  against 
One  defendant  if  tbe  Jury  believed  that  nndeir 
like  circumstances  an  ordinarily  prudent 
person  would  not  have  turned  on  the  injector 
at  the  time  without  positively  seeing  that 
the  valve  connecting  the  hose  with  the  inject- 
or was  closed.  After,  in  the  second  para- 
grairti  of  tbe  charge,  defining  negligence  to  be 
"tbe  failure  to  do  that  which  a  person  of 
ordinary  prudence  resting  under  legal  obli- 
gations would  have  done  under  the  particular 
drenmstances,  or  the  doing  of  that  which 
nich  person  under  such  obligation  should 
not  have  done  under  like  circumstances;  the 
essence  of  the  fault  may  lie  in  the  omis- 
sion or  commission,"  the  court,  in  the  third 
paragraph  of  the  charge,  gave  this  instruc- 
tion to  tbe  Jury: 

"Tou  are  further  instructed  that  the  law  re- 
quires those  in  charge  of  daugeroua  machinery  to 
Me  great  care  and  prudence  in  operating  such 
macbinery  as  to  avoid  damaee  and  injury  to 
the  persons  and  property  of  other  people,  and  if 
by  file  want  of  sncn  care  and  prudence  injury 
Is  inflicted  upon  others  witbont  the  fault  of 
•neb  others,  such  persons  or  companies  operat- 
ing such  machinery  must  pay  for  such  injuries 
or  damages."  , 


lo  tbe  fourth  paracrapb  the  Jury  were 
ttAA,  "if  the  defendant  delegates  to  Its  agents 
or  employ^  a  certain  work,  and  the  agent  or 
employ^  in  discharge  of  such  work  is  guilty 
of  negligence,  as  in  the  court's  charge  de- 
fined, such  negligence  would. be  that  of  tbe 
defendant,  and  if  tbe  servant  of  a  railway 
company  in  charge  of  an  engine  was  negli- 
gent, the  company  was  responsible  therefor." 

No  attempt  was  made  in  the,  charge  to 
present,  as  the  predicate  for  a  recovery  in 
favor  of  the  plaintiff,  the  distinct  issue  of 
negligence  pleaded  in  the  petition,  that  is 
to  apply  the  proper  rule  of  law  to  the  partio- 
B^r  grounds  of  recovery  .relied  on  in  tbe 
petition  and  raised  by  the  testimony.  In  re- 
spect to  Moss's  turning  on  the  injector  with 
the  valve  connecting  the  hose  with  the  inject- 
or, open;  but,  omitting  any  instruction  of 
that  Character,  in  tbe  eighth  paragraph  the 
Jury  was  told,  "if  you  find  for  the  plaintiff 
under  the  Instructions  heretofore  given  you, 
you  will  allow  him  such  damages,"  etc. 

[2]  The  instruction  embodied  in  the  third 
paragraph  of  the  charge,  above  quoted,  to  tbe 
effect  that  the  law  requires  those  In  charge 
of  dangerous  machinery  to  use  "great  care 
and  prudence"  in  operating  such  machinery, 
and  that  If  through  the  want  of  such  care 
and  prudence  injuries  inflicted  upon  others 
without  their  fault,  such  persons  or  com- 
panies operating  such  machinery  must  pay 
for  such  injuries  or  damages,  was  clearly  an 
erroneous  charge,  since  it  defined  the  meas- 
ure of  the  defendant's  duty  to  be  greater 
than  the  law  Imposes.  It  was  In  manifest 
contradiction  of  the  second  paragraph  of 
the  charge  wherein,  in  substance,  the  Jury 
was  told  that  the  exercise  of  ordinary  care 
was  tbe  measure  of  duty  under  which  it  rest- 
ed. Under  the  charge  as  a  whole  the  Jury 
was  left  without  any  proper  direction  for 
the  determination  of  the  question  of  the  de- 
fenaaut's  negligence.  Looking  to  one  part  of 
the  charge  they  would  find  an  instruction 
that  the  defendant's  employ^  Moss  was  neg- 
ligent if  be  failed  to  use  ordinary  care, 
whereas  in  another  ix)rtion  of  the  charge 
was  the  instruction,  in  effect,  that  he  would 
be  guilty  of  negligence  if  be  failed  to  use 
"great"  care  and  prudence.  It  is  settled  in 
the  decisions  of  this  court,  having  been  an- 
nounced many  times,  that  the  giving  of  a 
contradictory  charge  does  not  correct  the 
error  committed  by  the  court  in  another  part 
of  the  charge  upon  a  material  Issue;  and 
that  the  only  way  to  make  the  correction  is 
to  withdraw  the  erroneous  Instruction.  M., 
K.  &  T,  Ry.  Co.  V.  Rodgers,  89  Tex.  676,  36 
S.  W.  243 ;  I.  &  O.  N.  Ry.  Co.  v.  Welch,  86 
Tex.  203,  24  S.  W.  390,  40  Am.  St  Rep.  829; 
So.  Kansas  Ry.  Co.  v.  Sage,  98  Tes.  438, 
84  S.  W.  814.  This  plainly  erroneous  in- 
struction requires  a  reversal  of  the  Judgment 
if  it  was  properly  objected  to  by  the  defend- 
ant under  the  Act  of  the 
islature.  Chapter  69,  page 


Thirty-third  Leg-   (^ ^^^]^ 
113,  in  relation  toy  VjOOy  IC 
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the  presentation  of  ObJeMions  to  the  <!oatf8 
charge,  so  as  to  make  the  error  reviewable 
on  appeal.  The  Court  of  Civil  Appeals  de- 
clined to  consider  the  railway  company'B  as- 
signment of  error  In  respect  to  this  Instruc- 
tion, as  well  as  all  other  assignments  of 
error  directed  at  the  court's  charge  because, 
as  held  by  it,  no  proper  bills  of  exception 
were  reserved  thereto.  We  are  accordingly 
called  upon  to  construe  this  Act  In  connec- 
tion with  the  method  employed  by  the  de- 
fendant's counsel  in  the  presentation  ct 
their  objections  to  the  diarge  in  the  trial  of 
the  case. 

13,4]  The  mere  refusal  of  the  Court  of 
Civil  Appeals  to  consider  an  assignment  of 
error  for  reasons  deemed  by  It  sufficient  does 
not  present  a  question  of  substantive  law, 
necessary  to  the  Jurisdiction  of  this  court  un- 
der subdivision  6  of  Article  1521  as  amend- 
ed by  the  Act  of  the  Thirty-third  Legislature, 
Chapter  55,  page  107,  defining  the  appellate 
Jurisdiction  of  the  Supreme  Court  For  this 
reason,  while  dlirering  from  the  view  express- 
ed In  some  of  the  decisions  of  the  Courts  of 
Civil  Appeals,  that  by  the  Act  in  question 
a  formal  bill  of  exception  Is  required  in 
order  to  entitle  a  complaining  party  to  a  re- 
view on  appeal  of  any  particular  part  of  the 
court's  general  charge,  we  have  customarily 
declined  to  assume  Jurisdiction  of  cases  In- 
volving the  construction  of  this  Act  where 
the  question  presented  to  us  was  the  mere 
refusal  of  the  Court  of  Civil  Apijeals  to  con- 
sider an  assignment  of  error  in  relation  to 
the  charge  because  of  the  failure,  according 
to  Its  view,  to  observe  the  requirements  of 
the  Act.  If,  however,  the  charge  upon  a  ma- 
terial Issue  Is  prejudicially  erroneous  and 
the  Court  of  Civil  Appeals  has  improperly 
refused  to  consider  the  assignment  of  error 
touching  It,  a  question  of  substantive  law 
is  presented;  and,  in  cases  in  which  the  Ju- 
risdiction of  the  Courts  of  Civil  Appeals  is 
not  final,  Is  entitled  to  be  reviewed  here  on 
writ  of  error. 

[6-7]  There  appears  In  the  transcript  a 
document,  shown  to  have  been  a  paper  filed 
in  the  case  on  the  same  day  as  the  charge, 
denominated  "Defendant's  Exceptions  to  the 
Court's  General  Charge,"  duly  signed  by  the 
attorneys  for  the  defendant  It  contains  two 
specific  objections  or  exceptions  to  the  er- 
roneous paragraph  of  the  charge  to  which  at- 
tention has  been  above  directed,  one  of  them 
being  that  it  imposed  upon  the  defendant  a 
greater  measure  of  duty  than  required  by 
law  and  urging  that  under  no  phase  of  the 
case  could  the  defendant  be  held  under  a 
greater  duty  than  the  exercise  of  ordinary 
care.  In  the  transcript  it  is  immediately  fol; 
lowed  by  an  order  of  the  court,  also  of  the 
date  shown  by  the  file  mark  of  the  charge, 
denominated  "Order  of  the  Court  Overruling 
Defendant's  Objections  to  Court's  Chaise," 
showing  that  It  was  then  filed  and  duly  en- 
tered In  the  minutes  of  the  court,  as  follows: 


"On  this  day  came  «b  to  b«  heard  the  objeo- 

tUms  and  the  .exoeotioiui  of  th«  defendant  to  tiie 
court's  general  charge,  which  were  presented 
to  the  court  before  the  rending  of  his  charge  to 
the  jury,  and  the  conrt  having  beard  the  same 
is  of  the  opinion  that  the  law  is  against  the 
said  objections  and  exceptions,  and  it  is  there- 
fore ordered  and  considered  by  the  court  that 
the  same  be  aod  the  same  are  hereby  in  all 
things  overruled,  to  which  the  defendant  ex- 
cepted." 

It  thus  appears  from  the  record  of  the  case 
that  before  the  charge  of  the  court  was  read, 
to  the  Jury  the  defendant's  attorneys  presentr 
ed  to  the  court  in  writing  the  specific  ob- 
jection to  the  erroneous  Instruction  raised  in. 
an  assignment  of  error  presented  to  the 
Court  of  Civil  Appeals  which  It  declined  to- 
consider;  tliat  the  objection  was  duly  con- 
sidered by  the  court,  and  by  order  of  tbe 
court  made  at  tb«  time  and  duly  entered  In 
the  mlnutec^  was  overruled,  to  which  acticm, 
as  shown  by  the  entry  of  the  order  in  tbe 
minutes,  an  exception  was  duly  reserved  by 
the  defendant  Was  this  a  substantial  com- 
pliance with  the  Act  of  tbe  Tliirty-Uiird  Leg- 
islature, entitling  tbe  defendant  to  a  review 
of  the  objection  to  tbe  charge  on  its  appeal  ? 
We  think  it  was. 

This  Act  amends  Article  1854,  Chapter  12, 
Title  37;  Articles  1870,  1971,  1973,  and  1974 
of  Chapter  13,  Title  37;  Article  2061,  Chapter 
19,  Title  37,  and  adds  Article  1984a  to  Chap- 
ter 14,  Title  37,  of  the  Revised  Statutes  of 
1911.  Tbe  change  worked  in  Article  1954  is 
to  require  the  reading  of  the  charge  and  spe- 
cial instructions  given  by  the  court  to  tlie 
Jury  before  the  beginning  of  tbe  argument  in- 
stead of  at  the  conclusion  of  the  argument  as 
formerly  provided. 

Added  Article  1984a  to  Chapter  14  deals 
with  the  submission  of  special  issues.  It  is 
unnecessary  to  notice  it  in  this  connection. 

Chapter  13,  Title  37,  before  its  amend- 
ment by  the  Act  and  under  tbe  amendment, 
consisted  and  now  consists  of  six  different 
articles,  1070,  1971,  1972,  1073,  1974,  and 
1975.  Articles  1970  and  1971  dealt  only  wltb 
the  general  charge  of  the  court.  Article 
1072  was  unamended  and  deals  also  with  the 
general  charge  of  the  court  As  amended 
by  the  Act,  Articles  1970  and  1971,  with  the 
exception  of  a  single  reference  to  the  subject 
of  special  issues  in  Article  1970  and  a  clause 
in  Article  1971, — that  special  charges  shall 
be  given  Just  as  written,  still  deal  only  with 
the  general  charge  of  the  court  Before  its 
amendment.  Article  1970  merely  provided  for 
the  giving  of  a  written  charge  by  the  judge 
to  the  Jury  on  the  law  oif  the  case  in  open 
court,  unless  waived  by  the  parties.  As 
amended,  it  provides: 

"In  all  civil  cases  the  Judge  shall,  unless  the 
same  be  expressly  waived  by  the  parties  to  tlie 
suit  prepare  and  in  open  court,  deliver  a  written 
charge  to  the  jury  on  the  law  of  the  case,  or 
subtait  Issues  of  'act  .to  the  jury  if  said  cause 
is  submitted  to  the  jury  on  special  issue  of 
fact  at  tbe  time,  in  the  manner  and  subject  to 
the  reptrlctions  hereafter  provided,  provided  -T/-v 
that  failure  of  thecourt  to  give  reasonable  time  *  IvL 
to  the  parties  or  their  attorneys  for  examination   <3 
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of  the  charge  aball  be  reviewable  upon  repeal 
[appeal]  upon  proper  exception.'' 

The  prOTlslons  of  Arttde  1971,  brfare  Its 
amendment.  In  sabstance  weM,  that  the 
charge  should  be  In  wrltlniir  and  signed  by 
the  Judge  and  read  exactl:^  as  written;  that 
the  Jadge  shonld  not  charge  or  comment  on 
the  weight  of  the  evidence;  that  he  shonld 
so  frame  the  charge  as  to  distinctly  separate 
the  questions  of  law  from  the  questlonB  of 
fact;  that  he  should  decide  on  and  Instruct 
the  Jury  as  to  the  law  (»i  the  facts,  and 
should  submit  all  controverted  qoestlons  of 
fact  solely  to  the  decision  of  the  Jury.  As 
amended,  with  some  parts  italicized,  the 
Article  reads: 

"The  charge  diall  be  in  writlag  and  signed 
b^f  the  judge;  after  the  evidence  has  been  c»n> 
eluded  the  charge  shall  be  submitted  to  the  re- 
spective parties  or  their  attorneys  for  inspection 
and  a  reasonable  time  given  them  in  which  to 
examine  it  and  iKretmt  ob/etrtioMf  thtreto.  which 
objeciiont  shall  in  every  instance  he  presented 
to  the  court  before  the  charge  is  read  to  the  jury, 
and  all  objections  not  to  made  and  presented 
thall  be  eonaidered  at  waived:  before  the  ar- 
gument is  began,  the  jud^re  shall  read  his  charge, 
and  all  special  charges  given  hy  him  to  the  jury 
in  the  precise  words  in  which  they  were  writ- 
ten; he  shall  not  charge  or  comment  on  the 
weight  of  evidence;  he  shall  so  frame  the  oharge 
as  to  distinctly  separate  the  questions  of  law 
from  the  questions  of  fact;  he  shall  decide  on 
and  instruct  the  jury  as  to  the  law  arising  on 
the  facts,  and  shau  submit  all  controverted 
Questions  of  fact  only  to  the  decisien  of  the 
juiy." 

Article  1972  was  not  expressly  repealed  by 
the  Act,  nor,  as  stated,  was  It  In  anywise 
amended.    It  reads: 

"Such  charge  shall  be  filed  by  the  dark  ,and 
sLall  constitute  a  part  of  the  record  of  the 
cause,  and  thall  be  rcoarded  as  excepted  to,  and 
subject  to  revision  for  errors  iliei'ein,  loifhout 
the  necessity  of  ttUeing  any  HU  of  exception 
thereto." 

Without  immediate  reference  to  amended 
Articles  1978  and  1974  of  Chapter  13,  and 
amended  Article  2061  of  Chapter  19,  whldi 
will  be  later  noticed,  the  effect  of  amended 
Article  1971  and  nnamended  Article  1972, 
in  relation  to  the  general  charge  of  the 
court  when  construed  together,  la  plainly 
this: 

1.  At  the  conduslon  o^  the  Introduction  of 
the  testimony,  the  Judge  ia  required  to  sub- 
mit the  charge  to  the  respective  parties  or 
their  attorneys  for  their  examination  and 
the  presentation  of  objections  to  it  A  rea- 
sonable time  must  be  given  them  for  this 
purpose.  Objections  to  the  charge  shall  In 
every  instance  be  presented  to  the  court 
before  it  is  read  to  the  jury.  All  objections 
not  so  made  and  presented  shall  be  consider- 
ed as  waived. 

2.  Since,  by  Article  1972,  the  charge  is 
made  a  part  of  the  record  of  the  cause  and 
ia  to  be  regarded  as  excepted  to  and  subject 
to  revision  for  errors  without,  the  necessity 
ot  taking  any  bill  of  exception  to  It,  no  bill 
of  exception  is  necessary  to  entitle  a  party 
to  a  review  of  the  errors  In  the  oharge,  pro- 
vided. In  the  partteolar  complained  ot.  It 


was  objected  to  befoite  read  to  the  Jnry.  In 
other  words,  construing  the  twb  articles  to- 
irether,  the  change  worked  in  the  law  is  to 
require  that  for  errors  in  the  general  diarge 
to  be  reviewable  on  appeal  they  must  be  i 

brought  to  tha  court's  attention  before  the 
charge  is  read  to  the  jurj- ;  otherwise  they 
are  waived.  Since  in  the  passage  of  the  Act, 
Article  1972  was  left  Intact  1^  the  Legis- 
lature, though  It  amended  the  two  articles 
In  the  same  chapter  which  Immediately  pre-  i 

ceded  it  and  the  two  succeeding  articles,  as  j 

well,  it  is  evident,  we  think,  that,  In  respect  j 

to  the  general  charge,  the  concern  of  the 
legislature  was  not  directed  to  the  subject 
of  bills  of  exception.    It  is  difficult  to  credit  i 

it  with  the  purpose  to  change  the' law  upon 
the  subject  of  the  general  charge  being 're^ 
garded  as  "excepted  to"  without  the,  neces- 
sity of  any  bill  being  reserved,  when  it  is 
seen  that  by  the  amendatory  Act  it  left  Ar- 
ticle 1972  untoudied.  As  revealed  by  the 
terms  of  the  amendatory  Act,  the  larger  pur- 
posa  of  the  Legislature,  in  relaaon  to  the 
general  charge,  was  to  give  the  trial  Judge 
an  opportunity  to  correct  any  errors  in  his 
charge  before  giving  it  to  the  Jury,. so  as  to 
avoid  new  trials  or  reversals  on  that  ac- 
count To  accomplish  this  purpose  the  meth- 
od devised  was  the  requirement  of  amend- 
ed Article  1971,  that  all  objections  to 
the  charge  shall  be  presented  to  the  court 
before  it  is  read  to  the  Jury,  upon  the  pen- 
alty of  .a  waiver  of  the  error.  In  its  dealing 
with  the  general  charge,  the  amendatory  Act 
here  stopped,  leaving,  so  far  as  dlsdosed  by 
Its  express  terms.  Article  1972  stUl.  in  full 
force,  with  Its  distinct  provision  that  the 
general  charge  "shall  be  regarded  as  except- 
ed  to  and  subject  to  revision  for  errors 
therein,  without  the  necessity  of  taking  any 
bill  of  exception  tiiereto.".  The  three  articles, 
that  Is  amended  Articles  1970  and  1971  and  un- 
amended Article  1972,  In  our  opinion  simply 
mean  that  in  order  to  obtain  a  review  of  the 
general  charge  of  the  court  on  the  appeal  be- 
cause of  any  error  therein,  an  objection  to  the 
charge  In  the  particular  coiuplaiued  of  must  be 
presented  to  the  trial  Judge  before  the  charge 
is  read  to  the  lury,  and  that  wheta  sueta  ob- 
jection is  BO  made.  It  la  the  right  of  the  com- 
plaining party  to  have  the  error  considered 
by  the  appellate  court,  without  the  necessity 
Of  going  throu^  the  formal  procedure  of 
reserving  a  bill  of  exception  to  the  charge. 
Inasmuch  as  Artide  1972,  left  unamended 
by  the  Act,  distinctly  provides  that  no. bill 
of  exception  to  the  charge  Is  'necessary  for 
its  revision  on  appeal  on  account  of  error. 
We  think  there  can  be  no  doubt  that  such 
Is  the  plain  effect  of  these  articles,  unless 
it  be  that  Article  1972  was  repealed  by  Im- 
plication in  consequence  of  the  amendment 
by  the  Act  of  Article  1974  of  Chapter  18, 
or  the  amendment  of  Article  2061  of  Chapter    /'"^  T 

19.    That  question  Is  Important  ahd  wia  aoyity  \^jOOQ  IC 
be  considered.  '    ".  O 
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Tbe  title  of  Chapter  13  In  tbe  BeTiaed 
Statutes  la  "Charges  and  Instructions  to  the 
Juty."  The  title  and  the  body  ot  the  chapter 
plainly  recognize  the  distinction  between  the 
general  charge  of  the  court  and  ^>eclal  In- 
structions requested  by  tbe  parties.  As  al- 
reedy  stated,  tbe  general  subject  ot  Articles 
1970  and  1971,  bef<we  their  amendment,  as 
well  as  that  of  Article  1972,  was  tbe  general 
charge  of  the  court  This  Is  still  true  of 
amended  Articles  1970  and  1971.  Tbe  chap- 
ter, before  the .  amendatory  Act,  after  deal- 
ing with  the  general  charge  In  these  articles, 
turned  to  special  instructions  requested  by 
the  parties  as  a  subject,  and  spedflcally 
dealt  with  them  in  ArUcles  1973  and  1974. 
These  two  latter"  articles  before  tbe  amenda- 
tory Act  read: 

"Art  1973.  Either  party  may  present  to  the 
judge,  in  writing,  such  instructions  as  he  desires 
to  be  given  to  the  Jury;  and  the  judge  may  give 
such  instructions,  or  a  part  thereof,  or  he  may 
refuse  to  give  them,  as  ne  may  see  proper,  and 
he  shall  read  to  the  jury  such  of  them  as  he  may 
give." 

"Art  1974.  When  the  instructions  asked,  or 
some  of  them,  are  refused,  the  judge  shall  note 
distinctly  which  of  them  he  gives  and  which  he 
refuses,  and  shall  subscribe  his  name  thereto; 
and  such  instructions  shall  be  filed  with  the 
derk,  and  shall  constitute  a  part  of  the  record 
of  tbe  cause,  subject  to  revision  for  error  with- 
out the  necessity  of  taking  any  bill  of  excep- 
tion thereta" 

The  change  worked  in  Article  1973  by  the 
amendment  Is  to  add  to  tbe  original  article 
tbe  following  proviso: 

"Provided,  such  instructions  shall  be  prepared 
and  presented  to  the  court  and  submitted  to 
opposing  counsel  for  examination  and  objection 
within  a  reasonable  time  after  the  charge  is 
given  to  the  parties  or  their  attorneys  for  ex- 
amination." 

It  is  apparent  that  the  addition  of  this 
proviso  In  nowise  affects  the  force  of  Article 
1972. 

Article  1974  under  tbe  amendatory  Act 
reads: 

"When  the  instructions  asked,  or  some  of 
them,  are  refused,  the  jud^e  shall  note  distinct- 
ly which  of  them  he  has  given  and  which  he  re- 
fused, and  shall  subscribe  his  name  thereto,  and 
such  instruction  shall  be  filed  with  the  clerk  and 
shall  constitute  a  part  of  the  record  of  the  cause, 
subject  to  revision  for  error." 

The  change  In  Article  1974  effected  by  the 
amendatory  Act  is  to  omit  the  concluding 
clause  of  the  original  article, — ^follovring  the 
phrase,  "subject  to  revision  for  error",  name- 
ly "without  the  necessity  of  taldng  any  bill 
of  exception  thereto."  G^ls  indicates,  plain- 
ly, an  intention  to  make  an  Important  change 
in  the  law  with  respect  to  tbe  snbject  of 
taking  bills  of  exception  to  special  charges 
in  order  to  obtain  their  review  on  appeaL 
It  reveals  very  clearly  we  think  a  purpose 
to  hereafter  require  the  reserving  of  a 
bill  of  exception  to  the  action  of  the  court 
on  special  Instructions  as  necessary  to  its 
revision  on  appeal.  But  Inasmuch  as  both 
the  original  article  and  the  amended  artide 
relate,  not  to  the  general  charge  of  tbe  court, 
but  spedflcally   to   qpedal  Instructions  xe- 


queeted  by  parties,  St  Is  evident,  we  tblnfe, 
that  this  change  In  Article  1974  does  not 
repeal  or  Impair  the  force  of  Article  107:2. 
The  established  rule  is  that  repeals  by  Im.- 
pUcaAoa  are  nwt  favored,  and  will  not  be 
indulged  unless  the  two  statutes  are  In  tr- 
reconcUable  conflict  Since  these  two  stat- 
utes deal  with  dlOerant  subjects,'  as  distinct- 
ly recognised  in  their  tarms,  no  conflict  be- 
tween them  is  presented. 

Article  2061  of  Chapter  19,  before  Its 
amendment  by  this  act  read: 

"The  mKng  of  the  court  in  the  giving,  re- 
fusing or  qualifying,  of  instructions  to  the  Jury 
shall  be  regarded  as  excepted  to  in  all  cases." 

It  is  plain  to  us  that  this  article  related, 
not  to  the  general  charge  <^  the  court,  bnt 
only  to  special  Instructions  requested  by  tbe 
parties.  It  Is  to  be  noted  that  not  only  Is 
the  term,  "Instmctions"  used  in  the  article, 
whereas  elsewhere  in  the  statutes  the  term 
"charge"  Is  used  wherever  tbe  general  charge 
of  the  court  Is  Intended  and  the  distinction 
between  the  general  charge  and  special  in- 
structions Is  plainly  recognized,,  but  In  ad- 
dition, the  snbject  of  the  article  is  "the  sfiv- 
ing,  refusing  or  qualifying"  of  "Instructions." 
These  are  proper  terms  with  reference  to  the 
action  of  the  trial  court  In  the  matter  of 
special  instructions,  bnt  they  are  altogether 
Inappropriate  terms  as  applied  to  the  action 
of  the  trial  court  in  respect  to  tbe  general 
charge  of  the  court  For  instance,  to  con- 
ceive "tbe  refusing"  of  tbe  general  ^arge 
of  the  court,  Is  difficnlt  Added  fcwce  is  giv- 
en to  the  view  that  this  article  Klated,  and, 
as  amended,  still  relates  to  only  special  In- 
structions by  the  fact  that  the  same  rule  em- 
bodied in  the  article  bad  been,  as  applied  to 
the  general  charge,  already  expressed  in  Ar^ 
tide  1972,  and  is  the  specific  subject  of  tbe 
latter  article ;  and  It  would  hardly  be  neces- 
sary therefore  to  repeat  It  In  Article  2061. 
We  ire  of  opinion  therefore  that  Article 
2061,  before  Its  amendment  applied  only  to 
special  Instructions,  and,  as  amended,  ap- 
plies only  to  them. 

As  amended  by  tbe  Act  Article  2061^  now 
reads: 

"The  ruHng  of  the  court  in  the  giving,  refutdng 
or  guaUfying  of  instructions  to  the  jury  shau 
be  regarded  as  approved  unless  excepted  to  as 
provided  for  in  the  foregoing  articles." 

The  phrase,  "tbe  foregoing  articles"  very 
clearly  relates,  we  think,  to  the  articles  which 
would  and  do  precede  It  in  Chapter  18,  giv- 
ing amended  Article  2061  its  proper  place  in 
that  chapter.  Article  2058,  one  of  the  ar- 
ticles of  Chapter  19,  requires  that  "when- 
ever, in  the  progress  of  a  cause,  either  party 
Is  dissatisfied  with  any  ruling,  opinion  or  oth- 
er action  of  the  court  he  may  except  thereto 
at  the  time  the  same  Is  made  or  annonnced, 
and  at  his  request  time  shall  be  given  to  em- 
body such  exception  in  a  written  bill."  The 
effect,  therefore  of  amended  Article  2061  is 
to  require  the  taking  of  n  written  bill  of  ex-,^^_T^^ 
caption  to  the  giving  or  reusing  of  n  spedaKJ^  LC 
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Instruction  In  order  to  have  a  reTl3ion  ot  the 
oonrt's  actloin  on  the  appeaL 

Article  2062,  was  not  expressly  rq;>eaied 
by  tlie  amendatory  act,  nor  was  it  amended. 
It  reads: 

"Where  the  roUnir  or  other  action  of  the  court 
appears  otherwise  of  record,  no  bill  of  ezcmtion 
shall  be  necessary  to  reserre  an  exception  there- 
to." 

As  ai^lled  to  special  Instractions,  Article 
2062  is  In  plain  conflict  with  amended  Article 
2061,  above  quoted,  and,  as  related  to  special 
instructions,  it  was  by  implication  repealed 
by  the  amendment  of  Article  2061.  But,  as 
alrea'dy  Indicated,  there  Is  not  any  conflict 
between  Article  1972  ot  Chapter  13  and 
amended  Article  2061,  since  t^  former  deals 
with  the  general  charge  and  the  latter  with 
special  instructions ;  and  accordingly  Article 
1972  was  not  affected  by  the  amendment  of 
Article  2061. 

The  amendatory  Act  Is  silent  with  respect 
to  the  manner  In  which  it  is  to  be  evidenced 
of  record  what  objectlona  were  made  to  the 
general  charge  of  the  court,  and  that  those 
made  were  presented  to  the  court  before  the 
leading  of  the  charge  to  the  Jury,  as  is  plain- 
ly required  by  amended  ArtUde  1971.  To  ac- 
complish the  purpose  of  the  amendatory  Act 
in  its  relation  to  the  general  charge,  there 
8honld,  of  course,  be  some  authentic  record 
that  the  objections  to  the  general  charge 
urged  on  the  appeal  were  in  ftict  presented  to 
the  trial  court,  and  presented  before  the 
diarge  was  read  to  the  Jury,  We  think  a 
filed  paper  In  the  cause  setting  forth  the  ob- 
jections, with  some  due  authentication  of  the 
fact  that  they  were  preitented  to  the  court, 
and  before  the  reading  of  the  charge  to  the 
Jnry,  substantially  complies  with  the  require- 
ment ot  amended  Artlde  1971.  In  this  case 
Qte  record  distinctly  shows  wl|8t  the  objec 
tions  to  the  general  Charge  were  as  presented 
by  the  attorneys  for  the  defendant,  as  recit- 
ed and  set  forth  in  a  filed  paper  in  the  cause ; 
and,  as  above  shown,  there  is  In  the  record 
the  order  or  Judgment  of  the  '  court,  taken 
from  the  ralnuteti  of  the  court  and  therefore 
necessarily  approved  by  the  Judge,  plainly 
reciting  that  the  objections  to  the  charge 
wele  presented  to  the  court  before  the  read- 
ing of  the  charge  to  the  Jury;  were  duly  con- 
Udered,  and  were  overruled.  We  do  not 
think  there  could  be  a  more  reliable  authen- 
tication of  record  presented  that  the  objection 
urged  <mi  the  appeal  to  the  erroneous  para- 
graph of  the  general  charge  above  noted  was 
in  fact  made  as  required  by  amended  Article 
1971;  and  the  assignment  of.  error  In  rela- 
tlwi  thereto  was  accordingly  entitled  to  be 
considered.  It  has  been  duly  carried  forward 
and  presented  In  the  petition  for  writ  of  er- 
ror, and  we  have  therefore  considered  It.  An 
answer  to  the  petition  for  writ  of  error  hav- 
ing been  filed  by  the  defendant  in  error,  the 
case  is  sabject  to  decision  here. 

Becatise  of  the  erroneous  charge,  the  Judg- 
ments of  the  Court  of  Civil  Appeals  and  the 


Dlstrl<?t  Court  are  reversed  and  the  cause  re- 
manded to  the  District  Court  for  further 
trlaL 
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(No.  2864.) 
(Supreme  Court  of  Texas.    June  7,  1016.) 

L  Appkal  awd  Ebboe  <&=»233(1)— Resbbva- 
TiON  oy  Gbotjnds  or  Review— Objbctioh 
TO  Instbuction— Statute. 
In  an  action  for  personal  injuries,  where  a 
charge  was  objected  to  by  defendant  before  be- 
ing read  to  the  jury,  the  objection  was  consid- 
ered by  the  court  and  overruled,  all  of  which 
appeared  in  the  record  from  the  defendant's 
written  filed  objections  to  the  charge,  and  tlie 
order  or  judgment  of  the  court,  taken  from  the 
minutes,  recited  the  fact  that  the  objection  was 
made  before  the  charge  was  read  to  the  jury, 
and  was  overroled  by  the  coart,  the  procedure 
was  a  substantial  compliance  witli  Acts  SSd 
Leg.  c.  59,  relative  to  tne  time  and  manner  of 
submitting  instructions  to  the  jury,  and  the 
aasi^ment  of  error  embodying  the  objection  to 
the  instruction  presented  at  tne  trial  was  enti- 
tled to  be  considered. 

[Ed.  Note. — Fw  other  cases,  see  Appeal  and 
Error,  Dea  Dig.  «=>233(1).]      * 

2.   RAII.B0AD8  «=9282(10>— In JTTKIKS  TO  ThIBO 

Pkbsons— Negugbncb  ot  Sebvawt— Ques- 
tion rOB  JOBY. 
In  an  action  against  a  railroad  for  injuries 
to  plaintiff,  a  small  child,  when  he  was  scald- 
ed oy  defendant  railroad's  employ^  turning  on 
the  injector  of  an  engine  without  examining  the 
valve  of  the  squirt  hoee,  issue  of  negligence 
held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  91»;   Dee.  Dig.  «cp282(10).1 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Maryland  Dickey,  by  next  friend, 
against  the  Gulf,  Texas  ft  Western  Railway 
Company.  To  review  a  Judgment  of  the 
Court  of  avll  Appeals  (173  S.  W,  967),  af- 
firming Judgment  for  irialntltf,  defendant 
brings  error.  Judgments  of  t^e  Court  of 
Civil  Appeals  and  the  district  court  reversed, 
and  cause  remanded  to  the  district  court  for 
further  triaL 

Ben  B.  Cain,  Sporer  &  McClure,  and  J.  A. 
Wheat,  all  of  Jacksboro,  for  plaintiff  in  error. 
D.  A.  Holman,  of  Seymour,  for  defendant  in 
error. 

PHILLIPS,  C.  J.  This  is  a  companion  case 
to  the  Gulf,  Texas  &  Western  Railway  Com- 
pany V.  William  Dickey,  187  S.  W.  184,  this 
day  decided,  and  is  the  action  by  Maryland 
Dickey  against  the  railway  company  for  in- 
juries sustained  by  him  under  the  circum- 
stances stated  In  the  opinion  filed  in  the  oth- 
er case, — that  being  the  action  brought  by  his 
father,  the  Issues  in  the  case  being  substan- 
tially Identical  with  those  In  the  other  suit 

In  submitting  the  case  for  the  plaintiff  the 
trial  court  Instructed  the  Jury  as  follows: 


If  you  believe  from  the  evidence  that  Mary' 
IMckey  went  into  the  defendant's 


land 

with  the  knowledge 

fendant's  employees 


engine 
and  by  permission  of  de- 
in  charge  of  said  engine, 
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and  if  laid  employees,  knew  the  tender  age  of 
Maryland  Dickey,  and  the  dangers  to  which 
he  was  exposed  in  going  on  said  engine,  and 
failed  to  wnru  him  of  such  dangers  and  know- 
ingly permitted  him  to  go  \ipon  said  engine, 
or  if  you  believe  from  tie  evidence  that  defend- 
ant's employee  in  charge  of  said  engine  saw 
Maryland  Dickey  in  the  cab  of  said  engine,  in 
connection  with  his  tender  age,  and  failed  to 
put  him  out  or  guard  him  against  danger,  and 
after  such  discovery  defendant's  employee  in 
charge  of  said  engine  turned  the  injector  and 
caused  the  steam  and  hot  water  to  pass  from 
said  engine  and  bum  and  scald  said  Maryland 
Dickey,  then  the  defendant  would  be  liable  in 
damages  for  his  injury,  if  any." 

[1]  In  affirming  the  judgment  in  the  plaln- 
tlflfs  favor  as  rendered  by  the  trial  court, 
the  honorable  Court  of  Civil  Appeals  In  Ifis 
opinion  recognized  this  to  be  virtually  a  per- 
emptory Instruction  that  the  defendant  was 
liable,  but  declined  to  consider  the  defend- 
ant's assignment  of  error  attacking  the 
charge  because,  as  stated  in  the  opinion,  a 
proper  bill  of  exception  was  not  taken  to  It. 
The  charge  was  objected  to  by  the  defend- 
ant through  Its  attorneys  before  read  to  the 
jury;  the  objection  was  considered  by  the 
court  and  overruled,  all  as  appears  In  tbe  rec- 
ord from  the  defendant's  written  filed  ob- 
jections to  tbe  charge,  and  tbe  order  or  Judg- 
ment of  tbe  court  taken  from  the  minutes, 
distinctly  reciting  the  fact  that  the  objection 
was  made  before  the  charge  was  read  to  the 
jury  and  was  overruled  by  the  court.  We 
held  this  same  procedure  to  be  a  substantial 
compliance  with  the  Act  of  the  Thirty-Third 
Legislature,  chapter  59,  page  113,  in  the  oth- 
er case,  In  relation  to  the  general  charge  of 
tbe  court,  and  are  therefore  of  opinion  that 
the  defendant's  assignment  of  error,  embody- 
ing the  same  objection  presented  at  the  trial 
was  entitled  to  be  considered. 

[2]  This  instruction  authorizes  a  verdict 
for  tbe  plaintiff,  wholly  without  regard  to 
whether  Moss's  turning  on  the  Injector  while 
Maryland  Dickey  was  in  the  cab  of  the  en- 
gine constituted  a  negligent  act.  It  cannot  be 
sustained  unless,  as  a  matter  of  law,  Moss's 
act  constituted  negligence.  As  is  stated  in 
the  opinion  In  the  other  case,  Moss  turned 
on  tbe  injector  for  tbe  purpose  of  refilling 
the  engine  boiler  with  water, — tbe  purpose, 
according  to  his  testimony,  for  which  the  in- 
jector was  used,  and  in  doing  this  it  was  that 
tbe  hot  water  or  steam  escaped  from  the 
squirt  hose  and  injured  young  Dickey.  This 
is  a  portion  of  Moss's  testimony: 

"The  water  that  scalded  Maryland  Dickey 
came  from  the  squirt  hose.  I  caused  the  water 
to  come  tliroagh  the  hose  by  putting  on  the 
injector.  Previous  to  the  time  I  turned  the  in- 
jector I  had  been  coaling.  I  pnt  on  the  injec- 
tor to  refill  the  boiler  with  water ;  that  is,  the 
furpose  for  which  the  injector  was  used.  When 
sprinkled  the  coal  I  cut  off  the  valve  leading 
to  the  squirt  hose,  that  is  the  valve  down  in 
front  of  the  boiler.    Then  I  cut  off  the  injector. 


and  left  the  hose  in  the  gane-way;   the  ganj- 
way  is  the  passage  between  the  tender  lutd  tb< 
fire  door,  just  on  a  level.     I  got  in  and  out  of 
the  engine  tlirough  the   openings  on  the  side; 
the  gang-way  is  the  flooring  that  leads  to  tbe 
boiler,  where  the  cab  comes  back  on  the  sidi>; 
that  valve  «xtend»  Out  something  like  24  isches 
from  the  bottom  of  the  floor.    When  I  discootia- 
ued  sprinkling,  the  first  thing  I  did  vas  to  tan 
off  that  valve  to  the  squirt  hose;   then  up  and 
turned  o£E  the  injector ;    and  after  that  1  vent 
into  my  coal  car  to  finish  coaling.    When  i 
came  in  there  and  turned  on  the  injector  it  was 
to  blow  out  the  boiler  or  mud  valve.    In  blow- 
ing out  you  use  both.     You  use  the  injector  od 
wliile  you  are  blowing,  and  that  pumps  watc: 
into  the  boiler.    When  I  came  into  the  cab  and 
turned  on  the  injector  Floyd  Bradley  and  Mary- 
land Dickey  were  sitting  on  the  seat  box.    If 
the  valve  to  tbe  squirt  hose  had  been  doae-i 
there  would  have  been  no  danger  of  the  acci- 
dent that  occurred.     I  did  not  know  oi  have 
any  suspicion   that  the  valve  was  not  dosed 
when  I  turned  on  the  injector.     When  the  hot 
water  came  out  and  scalded  Maryland  Dickey 
I  was  in  the  gang-way  directly  in  front  of  tiie 
boiler.    The  water  come  out  almost  in  a  second's 
time  after  turning  on  the  injector.     I  had  etsin 
ped  down  from  the  deck,  possibly  a  little  high- 
er than  this  platform  to  the  floor.     When  tbe 
hot  water  came  I  grabbed  this  boy  and  threw 
him  out.    I  made  an  effort  to  cut  the  squirt  hos« 
off,  first     I  could  not  find  it     Then  I  grabbed 
this    boy,    the    smaller   boy,    that    is   Maryland 
Dickey.     I  did  not  see  the  other  boy;   be  got 
out  of  the  way,  and  Maryland  Dickey  climbed 
down  out  of  the  engine  himself ;    after  1  pnlleil 
him  out  of  the  gang-way,  he  climbed  down  and 
went  home.     I  picked  Maryland  LHcke;  up  oiE 
the  floor  in  front  of  the  sent  box.  _  I  got  soic<' 
of  the  hot  water  in  my  gloves  and  in  my  sho^'^. 
but  my  clothing   must  have  been    too  thick,  I 
quess.     I  had  on  a  suit  of  clothes  under  o; 
overalls.      I   got   it  in   my   shoes    and  in  the 
gauntlet  of  my  glove." 

Moss,  according  to  his  testimony,  did  not 
make  an  examination  of  tbe  valve  before  he 
turned  on  the  Injector,  but  be  stated  that  this 
was  not  customary.  At  another  place  in  his 
testimony  he  ■  reiterated  the  statement  that 
If  the  valve  was  closed,  the  boys  in  the  engine 
cab  y/6ve  In  no  apparent  danger,  and  that 
when  h«  turned  on  the  Injector  he  knew  the; 
were  not  in  danger.  Under  his  testinioii.v. 
that  before  he  turned  on  the  injector,  tiiat  is 
after  discontinuing  bis  sprinkling  of  tbe  coal. 
he  turned  off  tbe  valve  to  tbe  squirt  hose, 
and  that  when  he  turned  on  tbe  injector,— 
whl(ai  act  It  was  that  caused  tbe  steam  or 
hot  water  to  come  through  the  hose,  "he  did 
not  know  or  have  any  susi^clon  that  the 
valve  was  not  closed,"  it  In  onr  opinion  was 
clearly  a  question  of  fact  as  to  whether  his 
act  was  a  negligent  one;  and  the  issue  of  neg- 
ligence ought  therefore  to  have  been  submit- 
ted to  the  jury.  Since  the  charge  of  the 
court  assumed  the  issue,  and  in  effect  in- 
structed tbe  verdict  for  tbe  plalntiS,  the 
judgment  must  be  reversed.  The  judgments 
of  both  courts  are  therefore  reversed  and  the 
cause  remanded  to  the  district  court  for  fa^ 
ther  trial. 
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BEENB  ▼.  WAPLES  et  aL     (No.  2875.) 
(Supreme  Oourt  of  Texas.    Jane  24,  1916.) 

1.  'Eiuumoya  ®=9122^Nomikations— Pouti- 
CAi.  Pabtie»— BEam.A.TioN«. 

In  the  absence  of  constitutional  or  statutory 
restrietioaa  upon  their  dnties  and  powenr,  the 
duly  existinK  authorities  of  a  political  party, 
saai  as  state  and  county  executiTe  committeeis, 
in  accordance  'with  party  usage,  may  moke  and 
enforce  all  reasonaDle  regulations  relating  to 
nominations  within  such  party,  including  rea- 
sonable asseesments  against  any  and  all  candi- 
dates for  such  nomination. 

[Ed.  Note.— For  other  cases,  see  Meetions, 
Cent.  Dig.  U  U4v  114)6,  U.6;  Dec  Dig.  <S=> 
122.] 

2.  BuBCTiona  «s>lji0— Pbiicakibs— Statutks 
— £iA.W8  IN  Paki  Maxbbia.  ' 

Acts  38d  Leg.  {So.  Bess.)  e.  89,  i  34  (Ver- 
non's Sayleo*  Ann.  (St.  St.  1914,  art.  8174w), 
providing  that  at  each  prinuur  held  for  nom- 
ination of  candidate  tor  United  States  Senator 
the  electitm  shall  be  conducted  by  the  duly  «on- 
ttitnted  election  officers,  "who  shall  be  paid  as 
prorided  by  law  for  holding  elections  in  other 
esses,"  and  the  Oenetal  Primary  Blectlon  IJaw 
(Acts  29tb  Leg.  [1st  Ex.  Seas.]  c.  11)  Bev.  St 
1911,  art.  8084  et  seq.,  are  to  be  construed  to- 
gether as  one  act,  since  both  deal  with  the  one 
general  aabject  of  party  primaries,  and  are  in- 
tended to  constitute  one  general  scheme  of  leg- 
ulation  thereon,  espeeiaUy  in  view  of  section 
3  of  the  1918  act  providing  that  every  law 
regulating  primaries  shall  apply  to  election  of 
United  States  senators. 

[Ed.  Note.— For  otiier  cases,  see  Elections, 
Dec.  Dig.  «9l20.1 

3.  EucnoNS  «=3l26(3)— Pkuiabt  Elbction— 
United  States  Senaiob— Elbotxon  Om- 

CESa — COMFENSATIOM. 

So  construed,  said  section  34  means  that 
election  officers  are  to  be  paid  out  of  funds  pro- 
vided by  reasimablo  assessments  against  candi- 
dates for  party  nominations  as  provided  by:- the 
general  primary  election  law. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec.  Dig.  «=al26(3).] 

4.  COKSriTUTlONAL  LAW  ®=»209,  251— Staxbs 

«=»11&— Taxation  <s=337,  38— Diversion  git 
PiTBtic  MoNETs— Equal  Pbotection— Dub 
CouBSE  OF  Law  —  Taxation  by  Gknebal 
Laws. 
So  construed,  said  secdon  84  is  not  uncon- 
mtutional  as  violating  Const,  art  1,  H  S,  19, 
gaaranteeing  equal   rights  and  due  course  of 
law,  or  article  3,  §  62,  as  to  use  of  public  mon- 
e7  for  public  purposes,  or  article  '8,  i  3,  requir- 
ing taxation  by  general  laws  only. 

[Ed.  Note, — For  other  cases,  see  (!!onstitution- 
tl  Uw,  Cent  Dig.  Jf  678.  726,  727,  732 :  Dec. 
Dig.  «=>209,  251;  States,  Cent  Dig.  {  118: 
Dec.  Dig.  «=»119;  Taxation,  Cent  Dig.  H  64- 
67,  133;   Dec  Dig.  «=>37,  ^.] 

SI  COUBTB  ®=»247(5)— APPEIJ.AT1!  JURIBDIO- 
TION  —  StrPBEMB  COTTBT  —  CEimFIOATION  OF 
SOBSTANTIVE    LaW    QUESTION. 

Under  the  direct  terms  of  Rev.  St  1911,  art. 
1522,  as  amended  by  Acts  33d  Leg.  c  66  (Ver- 
non's Sayles*  Ann.  Civ.  St  1914,  art  1522i, 
a  question  which  is  one  of  "substantive  law" 
because  not  included  within  the  classes  of  cases 
m  the  Courts  of  Civil  Appeal  in  which  the 
Supreme  Court  has  jnrisdiction,  enumerated  in 
tb»  first  five  snbdivisions  of  Rev.  St.  1911,  art 
1521,  a*  amended  by  Acts  33d  Leg.  c.  53  (Ver- 
non's Saylea'  Ann.  Civ.  St.  1914,  art.  a621), 
can  be  pRMnted  to  the  Supreme  Court  only  by 
writ  of  error,  and  cannot  be  carried  to  the  Su- 


preme Court  by  certificate  from  the  Oust  o( 
CivU  Appeals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  «=»247(5).l 

Certified  Qaestioos  from  Court  of  Civil  Ajf- 
peals  of  Second  Supreme  Judicial  District. 

Suit  by  Sam  S.  Beene  against  Paul  Waples 
and  others.  On  appeal  by  complainant  to  the 
Ck>urt  of  Civil  Appeals  from  a  Judgment  for 
defendants,  questions  were  certified  to  tbe 
Supreme  Court. 

Baskin,  Dodge,  Baskln  &  Bastus,  of  Ft 
Worth,  for  appellant.  Capps,  Cantey,  Hang- 
er &  Short,  of  Ft  Worth,  for  appellees  Wa- 
ples  and  others.  David  Trammell,  of  Ft, 
Worth,  for  appellees  Smith  and  others^ 

HAWKINS,  J.  Appellant  seeks  to  re- 
strain, by  Injunction,  the  levy  of  an  assess- 
ment to  defray  expenses  of  a  second  sena- 
torial primary  election  under  Acts  of  1913, 
1  S.  S..  c.  39,  p.  101  (Vernon's  Sayles'  Ann. 
Clv.  St  1914,  arts.  8174a-8174z),  known  as 
the  "Senatoi-ial  Primary  Statute." 

The  issues  of  law  are  presented  here  upon 
a  certificate  from  the  Court  of  Civil  Appeals 
for  the  Second  Supreme  Judicial  District 
which  discloses  the  essential  facts  and  the 
contentions  of  the  parties,  and  states  the 
questions,  as  follows: 

"Appelant  sued  appellees  in  the  district  court 
of  Tarrant  county,  Tex.,  averring  that  appri- 
Ices  constituted,  respectively,  the  chairman  and 
members  of  the  state  Democratic  executive  com- 
mittee, and  the  chairman  and  members  of  the 
Tarrant  county  Democratic  executive  commit- 
tee; that  appellant  was  a  candidate  for  Demo- 
cratic nomination  for  justice  of  the  peace  of 
precinct  No.  1,  place  No.  1,  of  Tarrant  coun- 
ty, Tex.,  at  the  ensuing  July  primaries;  that 
the  appellees  composing  the  state  Democratic 
executive  committee  had  instructed  the  appel- 
lees who  were  members  of  the  Tarrant  county 
Democratic  executive  committee  to  assess  against 
appellant  and  the  other  candidates  for  district, 
county,  and  precinct  offices  at  said  July  pri- 
maries, a  sufficient  amount  to  defray  the  ex- 
penses of  said  July  primaries,  and  as  well  also 
the  expense  of  a  second  senatorial  primary  in 
Tarrant  county,  to  be  held  on  August  26th  as 
provided  by  chapter  39,  p.  101,  General  Laws 
of  Texas,  passed  at  the  Special  Session  of  the 
Thirty-Third  Legislature;  that  no  second  pri- 
mary had  ever  been  held  in  Tarrant  county, 
but  that  appellees  composing  the  Tarrant  coun- 
ty D«nocratic  executive  committee  were  intend- 
ing to  comply  with  the  instructions  of  the  state 
executive  committee,  and  were  threatening  to 
assess  appellant  his  pro  rata  part  of  the  expense 
necessary  to  meet  said  second  senatorial  pri- 
mary. Appellant  further  averred  that  said 
senntorial  primary  act  was  unconstitutional  for 
various  reasons,  particularly:  (a)  That  the  same 
is  contrary  to  article  1,  section  8,  of  our  state 
Constitution;  (b)  that  said  act  is  in  violation 
of  article  1,  section  19  of  our  state  Constitu- 
tion ;  and  (c)  that  the  same  provides  for  the 
payment  of  tlfie  remuneration  of  the  Section  of- 
ficers oat  of  the  public  funds  in  contraventioa 
of  section  52  of  article  3,  and  section  3  of  ar*. 
tide  8,  of  our  state  Cimstitution,  section  84  of 
said  act  being  likewise  attacked  on  the  ground 
last  mentioned.  Appellant  further  averred  that 
by  virtue  of  the  provisions  of  said  act  he  Was 
prohibited  under  a  penalty   from  contributing 

-3y 


#s>Far  «tk«r  csus  *«•  isme  (qplo  ana  KBY-MUUBBR  U>  all  Kay-Numbersd  DlgMt*  SBd  laduta 


Google 


id2 


187  SOUfHlvteSTfiS^  REl>ORTEB 


dCex. 


to  the  expenM  of  said  second  senatorial  pri- 
mary, and  that  the  state  and  countj  executive 
committees  were  also  thereby  prohibited  from 
making  any  assessment  against  him  for  such 
purpose;  that  unless  such  contemplated  assess- 
mest  was  paid  by  appelant  the  counter  execu- 
tive committee  would  refuse  to  allow  ms  name 
to  be  placed  upon  the  ballot  as  a  candidate  for 
the  office  above  mentioned.  Appellant  further 
averred  that  the  action  of  the  two  committees 
in  making  an  assessment  for  said  second  sena- 
torial primary  was  premature,  and  therefore 
void,  in  that  the  dme  for  eaUing  said  second 
senatorial  primary  had  not  arrived,  and  it  was 
not  known  whether  such  primary  would  be  nec- 
essary. Appellant's  petition  contained  further 
alleeations  of  fact  substantially  as  contained 
in  the  agreed  statement  of  facts  hereinafter  set 
forth,  and  he  prayed  for  an  injunctian  restrain- 
ing th«  appellees,  siid  each  of  them, .  from  as- 
sessing or  attempting  to  assess  him  any  sum 
of  money  to  be  used  directly  or  indirectly  in  de- 
fraying the  expenses  of  said  second  senatorial 
primary,  luid  also -prayed  for  general  relief. 

"Appellees  demurred  generally  to  the  suffi- 
ciency of  appellant's  petition,  specially  demur- 
ring on  the  ground  that  it  appeared  from  the 
allegations  thereof  that  the  sole  purpose  for 
which  suit  was  brought  was  to  restrain  appel- 
lees from  performing  certain  acts  as  members 
of  the  state  and  county  Democratic  executive 
committees,  without  prayer  for  other  relief, 
and  answered  substantially  that  they  composed, 
res(p«etive]y,  the  |3tate  and  Tarrant  bounty 
Democratic  executive  committees ;  that  said 
Democratic  party,  and  said  appellees  as  officials 
thereof,  was  a  collection  or  association  of  indi- 
viduals organized  solely  for  the  purpose  of  fur- 
thering the  principles  of  Democracy  in  the  state 
of  Texas;  that  fill  acts  complained  of  were 
done  and  performed  by  them  as  officials  of  said 
party,  in  uie  management,  control,  and  determi- 
nation of  the  internal  affairs,  organisation,  and 
procedure  of  said  Democratic  party,  within  the 
scope  of  their  duties  as  prescribed  by  the  mem- 
bers of  the  Democratic  party  of  this  state ;  and 
appellees  specially  pleaded  a  want  of  jurisdic- 
tion in  the  district  court  to  grant  appellant's 
prayer  for  relief  and  thus  control  the  action  of 
appellees  in  the  respects  complained  of. 

Appellees  further  averred  that  they  were  in- 
formed and  believe  that  said  senatorial  primary 
act  was  valid  and  constitutional,  and  provided 
the  only  way  by  which  nominees  for  the  office 
of  United  States  Senator  might  legally  be  se- 
lected ;  that  said  act  imperatively  requires  a 
second  primary  in  the  event  no  candidate  for  the 
nomination  for  such  office  receives  a  majority  of 
the  votes  cast  at  the  senatorial  primary  to  be 
held  July  22,  1816;  that  it  was  imperatively 
necessary  for  the  good  of  the  Democratic  party 
to  properly  select  a  candidate  for  United  States 
Senator  to  be  elected  at  the  next  ensuing  gen- 
eral election ;  and  that  the  acts  of  all  appellees 
herein  was  in  an  endeavor  to  discharge  the  du- 
ties imposed  upon  them  as  officials  of  said 
Democratic  party,  without  any  intent  or  pur- 
pose to  oppress  or  in  any  way  diBcrimiuate 
against  any  person  whomsoever. 

"It  was  further  averred,  and  the  agreed  facts 
show,  that  there  are  eight  candidates  for  the. 
Democratic  nomination  for  the  office  of  United 
States  Senator  from  this  state,  required  to  be 
filled  at  the  next  ensning  general  election,  in 
November  of  this  year,  and  in  the  opinion  of 
appellees,  as  officials  of  said  party  as  aforesaid, 
no  one  of  said  candidates  will  secure  a  majority 
of  the  ballots  cast  for  nominees  for  said  office 
at  the  general  primary  election  in  July  of  this 
year,  and  that  stich  bdief  was  the  basis  for  the 
course  adopted  bv  the  appellees. 

"Appellees  further  aver,  and  the  agreed  tacts 
also  show,  that  at  a  meeting  of  said  state  ezecu- 
tlvB  committee  held  at  Hillsboro,  April  7,  1916, 
a  resohition'  -was  paaaed  recommending  that  pri- 


mary elections  be  held  for  the  nomination  of  all 
officers,  incldding  United  9tftie8  Senators,  on 
July  22,  1016,  and  that,  in  event  no  candidate 
for  United  States  Senator  recdved  a  majoritr 
of  the  votes  cast  for  all  the  candidates  f«r  anch 
office,  the  chairman  be  directed  to  call  a  second 
senatorial  primary,  at  which  only  the  names  of 
the  two  highest  candidates  for  such  office  ^ould 
be  submitted ;  that  the  several  county  executive 
committees  be  directed  to  assess  the  district, 
county,  and  precinct  candidates,  and  collect 
from  them  the  necessary  funds  to  pay  the  ex- 
penses of  both  said  primaries,  etc.,  and  a  copy 
of  such  resoli^on,  together  with  a  letter  asking 
thq  co-operation  of  the  Tarrant  ooanty  executiv« 
committee,  was  mailed  by  .the  .secretary  of  the 
state  executive  committee  to  appellee  W.  D. 
Smith,  chairman  of  the  Tarrant  county  execu- 
tive committee. 

"The  agreed  (acts  fhrtbei^  show  that  the  Tar- 
rant county  Democratic  executive'  committee 
does  not  intend  te  hold  a  seccnd  primary  for  the 
selection  of  nominees  for  such  county,  district, 
and  precinct  places  for  which  no  candidate  re- 
ceives a  majority  vote  at  the  general  primary 
on  July  22,  1916;  but  intends  to  comply  with 
the  resolntion  and  request  of  said  Democratic 
executive  committee  and  assess  all  district,  pre- 
cinct, and  county  candidates  pro  rata  for  th« 
expense  necessary  to  hold  said  seoond  senatorial 
primary,  also  assessing  candidates  for  state  of- 
fices the  smount  allowed  by  law;  that  the 
amount  which  would  be  assessed  against  candi- 
dates for  the  office  for  which  appellant  aspires, 
for  the  pnrpose  of  paying  the  expenses  of  the 
July  primaries,  would  not  be  greater  than  $80; 
that  an  additional  sura  of  $10  woold  be  assessed 
against  him  as  his  pro  rata  part  of  the  expense 
for  the  second  senatorial  primary ;  but  that 
said  county  Democratic  executive  committeo 
would  refund  to  appellant  his  pro  rata  part  of 
the  excess  of  the  total  amount  realized  from  all 
the  assessments,  over  and  above  the  expenses 
of  the  general  primary  election  to  be  held  on 
July  22,  1916,  in  the  event,  for  any  reason,  no 
second  senatorial  primary  was  held.  It  fur- 
ther appears  from  the  agreed  statement  of  facts 
that  the  emoluments  of  the  office  of  justice  of 
the  peace,  precinct  No.  1,  place  No.  1,  for  the 
ensuing  two  years  would  probably  amount  to 
the  sum  of  $3,000  pter  year,  and  that  appellant 
had  six  opponents  in  his  race  for  nomination 
for  said  office. 

"The  case  was  submitted  to  the  trial  court  up- 
on an  agreed  statement  of  tacts  substantially 
as  hereinabove  set  forth  (and  which  by  order  of 
this  court  accompanies  this  certificate  as  a  part 
hereof),  who  finally  refused  any  relief  whatso- 
ever to  appellant,  from  which  judgment  this 
appeal  was  taken,  appellant  presenting  in  this 
court  the  questions  hereinafter  certified. 

"In  view  of  the  gravity  of  the  questions  pre- 
sented by  this  record,  the  importance  of  the 
issues  involved,  and  of  an  eariy  and  final  de- 
termination thereof,  all  parties  have  agreed  and 
we  deem  it  advisable  to  certify  unto  your  honors 
for  decision  the  following  questions,  vis. : 

"(1)  Is  section  34  of  said  act  above  referred 
to  (General  Laws  1913,  Special  Session,  c  Sd, 
p.  101),  unconstitutional? 

"(2)  If  the  preceding  question  be  answered  in 
the  affirmative,  are  the  remaining  provisiona  of 
said  law  affected  by  the  invalidity  of  said  sec- 
tion 34,  or  is  said  senatorial  primary  act  other- 
wise subject  to  the  constitutional  objections 
urged  by  appellant? 

"(3)  If  section  34  should  be  held  invaUd,  is 
the  contemplated  action  of  the  Tarrant  county 
Democratic  executive  committee  in  assessing  ap- 
pellant for  his  pro  rata  part  of  the  expense  of 
holding  such  second  senatorial  primary,  under 
the  provisions  of  the  act  above  referred  to,  for 
any  reason  illegal? 

"(4)  In  view  of  the  number  of  candidates  for 
the  Democrats  nomination  fw,  the  <Me» 
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Uaited  States  Senator,  and  the  probabiUty  of 
the  necessity  foi  the  second  senatorial  primary, 
can  the  contemplated  assessment  aKainst  tne 
ippdlant,  if  otherwise  valid,  be  made  at  this 
time,  under  the  sdpolatioii  to  refund  the  excess 
ts  contained  in  the  agreed  statement  of  facta 
herein,  in  event  such  primary  be  not  held,  or  is 
such  assessment  premature? 

Section  34  of  said  act  of  1913  Is  aa  fol- 
lows: 

"Sec.  34.  At  eadi  and  every  primary  held  for 
the  nomination  of  a  candidate  for  United  States 
Senator,  the  election  shall  be  conducted  by  the 
duly  appointed  and  constituted  election  officers 
of  the  several  {Killing  places  and  voting  pre- 
docts  throogbout  the  state  who  shall  be  paid 
as  provided  by  law  for  h<dding  elections  ia  oth- 
er cases." 

Said  provisions  of  our  state  Constitution 
are  as  follows: 

"All  fireemen,  when  they  form  a  social  com- 
pact, have  equal  rights,  and  no  man,  or  set  of 
men,  ia  oititled  to  exclusive  separate  public 
cmolnments,  or  privilegea,  but  in  consideration 
of  poUie  service."    Ardde  1,  S  8. 

*tIo  dtiaen  of  this  state  shall  be  deprived  of 
Hfe,  liberty,  property,  privileges  or  immuni- 
ties, or  IB  any  manner  disfranchised,  except  by 
*  *  *  due  coarse  of  the  law  of  the  land." 
Article  1,  {  Id. 

"The  Legislature  shall  have  no  power  to  au- 
thorize any  county,  city,  town,  or  other  politi- 
cal corporation,  or  subdivision  of  the  state,  to 
lend  its  credit  or  to  grant  public  money  or  thing 
of  value  in  aid  of,  or  to,  any  individual,  asso- 
ciation or  corporation  whatsoever.  •  •  • " 
Article  3,  i  52. 

"Taxes  shall  be  levied  and  collected  by  gener- 
al laws  and  for  public  purposes  only."  Article 
8,13. 

[1]  In  Oi»  absence  oi  coostltutloaal  or 
statutory  restrictions  upon  their  duties  and 
powers,  tbe  doty  ftxlHtlng  authorities  of  a 
political  iMirty,  such  as  state  and  county 
executive  committees,  In  accordance  with 
party  usage,  may  make  and  enforce  all  rea- 
sonable legulatioBS  relating  to  oomlnatlons 
within  such  party,  Including  reasonable  as- 
sessments against  any  and  all  candidates  for 
such  nominations. 

Our  state  C4nistltntlon  seems  silent  upon 
that  subject  The  amount  of  the  assessment 
involved  Is  not  alleged  to  be  excessive,  and 
it  does  not  appear  to  be  unreasonable.  The 
complaint,  and  the  certified  questions,  alike 
relate,  solely,  to  the  validity,  operation,  and 
effect  of  said  statute,  and,  especially,  of  said 
section  34.  Is  that  section  of  said  statute 
unconstitntlonal?    We  think  it  is  not. 

Our  state  Le^lature  saw  fit,  in  1906,  to 
the  ezerdse  of  unquestionable  powers,  to 
regulate  the  making  of  party  nominations 
for  various  state,  district,  county,  and  pre- 
cinct offices,  and,  Incldeatally,  to  declare 
bow  the  expenses  thereof  shall  be  defrayed. 
Acta  1906k  1  S.  S.,  c.  11,  p.  620;  article 
3064  et  seq.,  B.  S.  1911. 

Likewise,  In  1913,  the  Legislature  under- 
took to  regulate  the  making  of  party  nomina- 
tions for  the  office  of  United  States  Senator 
from  Texas,  and,  Incidentally,  to  prescribe 
liow  the  expenses  thereof  shall  be  defrayed. 
Acts  1913,  1  S.  S.,  c  39,  p.  101;  Vernon's 
Sayles'  SUtntes,  art.  3174a  et  seq. 
187  S.W.-18 


Unlike  said  act  of  1905  relating  to  pri- 
mary elections  generally,  said  act -of  1913 
does  not  set  out,  specifically,  provisions  for 
payment  of  primary  election  expenses  con- 
templated by  the  act,  but  does  declare,  in 
general  terms,  and  by  unmistakable  refer- 
ence to  pre-existing  laws,  how  such  expenses 
are  to  be  defrayed. 

[2]  Because  those  two  statutes  deal  with 
the  one  general  subject  of  party  primaries  for 
the  making  of  party  nominations,  and  are 
therefore  essentially  cognate,  and  because, 
obviously,  the  latter  was  intended  to  sup- 
plement the  former,  thereby  completing  one 
general  scheme  of  legislation  upon  a  particu- 
lar subject,  and  because  the  latter  statute 
presents  strong  and  conclusive  Intrinsic  evi- 
dence of  a  legislative  purpose  and  intent 
that,  in  so  far  as  their  phraseology  will  per- 
mit, the  two  statutes  are  to  be  treated,  con- 
strued, applied,  and  enforced  as  one,  we  re- 
gard it  as  too  plain  for  argument  that  ac- 
cordingly, said  two  statutes  should  be  read 
and  construed  together.  Certainly  they  are 
statutes  in  pari  materia,  and  in  their  inter- 
pretation the  settled  rules  of  statutory  con- 
struction which  are  applicable  In  such  in- 
stances should  prevail.  Conley  v.  Daughters 
of  the  RepubUc,  106  Tex.  80,  166  S.  W.  197, 
157  S.  W.  837. 

If  section  34  should  be  construed  as  mean- 
ing that  the  election  officers  referred  to 
therein  (by  which  are  meant,  we  think,  the 
primary  election  officers  provided  for  In  said 
act  of  1905)  are  to  be  paid,  for  their  serv- 
ices, out  of  public  funds,  such  provision  for 
payment  Is,  plainly,  unconstitutional,  as  di- 
recting a  misuse  of  public  funds.  Waples  v. 
Marrast,  184  S.  W.  180,  recently  decided  by 
this  court 

[3]  But  if  section  34  is  to  be  construed 
and  held  to  mean  that  such  election  officers 
are  to  be  paid  out  of  funds  provided  by  rea- 
sonable assessments  against  candidates  for 
party  nominations,  in  all  respects  as  set  forth 
In  and  provided  by  said  act  of  1905  in  its 
relation  to  the  primary  election  officers  re- 
ferred to  therein,  there  exists  no  conflict 
whatever  between  said  section  34  and  any 
other  provision  of  that  Constitution  or  of 
the  Constitution  of  the  United  States,  and 
in  that  event  section  34  will  stand  as  a  valid 
expression  of  legislative  will  and  authority. 

[4]  We  here  adopt,  as  sound,  said  latter 
construction  of  said  section  34,  and  affirm  its 
constitutionality. 

It  will  be  noted  that  the  above-quoted  sec- 
tion 34  of  the  Senatorial  Primary  Law  does 
not  provide  that  the  expense  of  holding  sena- 
torial primary  elections  shall  be  paid  out  of 
pubUc  funds.  Instead  of  containing  any 
such  declaration,  it  says  that  that  expense 
shall  be  paid  "as  provided  by  law  for  hold- 
ing elections  In  other  cases."  As  provided 
by  what  law7  This  means  necessarily,  we 
think,  the  General  Primary  Law.  The  sec- 
tion (section  34),  and  the  act  of 
wlilch  it  Is  a  part,  do  not  deal  with 
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elections.  They  deal  with  only  primary  elec- 
tions for  a  particular  purpose — ^the  nomlna-- 
tlon  of  candidates  for  United  States  Senator. 
There  could  be  no  reasonable  warrant,  there- 
fore, for  looking  to  the  General  Election  Law 
as  the  law  Intended  by  the  reference  In  said 
section  34  in  Its  relation  to  the  payment  of 
expenses  of  senatorial  primaries,  since  the 
General  Election  Law  Is  not  a  law  upon  the 
same  subject.  As  a  matter  of  reason,  if 
there  be  a  general  law  npon  the  same  gen- 
eral subject,  that  Is  the  law  to  be  looked  to 
as,  necessarily,  the  law  which  the  Legisla- 
ture, in  framing  section  34,  Intended  shall 
govern  the  matter. 

We  have  the  General  Primary  Law  with 
its  distinct  provision  for  the  method  of  de- 
fraying the  expenses  of  primary  elections, 
and  resort  should,  accordingly,  be  made  to 
that  law  as  the  law  on  the  subject  intended 
by  the  reference  In  section  34.  The  provi- 
sion of  the  General  Primary  Law  (the  act 
of  1905)  Is  for  the  payment  of  such  expenses, 
not  out  of  public  funds,  but  by  assessment 
against  state,  district,  county,  and  precinct 
candidates. 

Our  conclusion  as  to  the  true  meaning  of 
said  act  of  1913,  and  particularly  as  to  the 
legal  effect  of  section  34  thereof,  is  strength- 
ened and  confirmed  by  the  unambiguous  pro- 
visions of  a  preceding  section  thereof,  as 
follows: 

"Sec.  3.  Every  law  regulating  or  In  any  man- 
ner governing  elections  or  the  holding  of  pri- 
maries in  this  state  shall  be  held  to  apply  to 
ea4^  and  tsety  election  or  nomination  of  a  can- 
didate for  a  United  States  Senator  so  long  as 
they  are  not  in  conflict  with  the  Constitution  of 
the  United  States  or  of  any  law  or  statute  en- 
acted by  the  Oongreas  of  the  United  States  reg- 
ulating the  election  of  United  States  Senators 
or  the  provisions  of  ttug  act." 

Undoubtedly  that  adoption  by  reference  In- 
cludes all  applicable  provisions  of  said  act 
of  1905  relating  to  payment  of  expenses  of 
primary  elections. 

Therefore  we  answer  said  first  certified 
question  negatively,  from  which  It  follows 
that  further  answers  to  the  second  and  third 
questions  are  unnecessary. 

[6]  Because  the  fourth  certified  question  is 
one  of  "substantive  law,"  merely,  and  Is  not 
embraced  by  any  of  the  first  five  subdivi- 
sions of  article  1521,  R.  S.  1911,  as  amended 
by  Acts  of  1913,  c.  65,  p.  107,  It  is  not  a 
proi)er  question  for  certification,  and.  Inas- 
much as  this  cause  Is  not  before  us  upon  an 
application  for  a  writ  of  error  under  subdi- 
vision 6  of  said  amended  article,  this  court 
is  utterly  destitute  of  present  Jurisdiction 
or  authority  over  that  issue  of  law.  Where- 
fore we  decline  to  answer  said  fourth  ques- 
tion. Article  1622,  R.  S.  Upon  appeal  the 
duty  of  passing  upon  such  questions  rests, 
primarily,  upon  the  Court  of  Civil  Appeals. 
This  precise  point  was  expressly  so  decided 
by  this  court  in  First  State  Bank  of  Archer 
City  V.  Power,  106  Tex.  210,  163  S.  W.  581. 


COUIiTEBSS  V.  OITT  OP  SAN  ANTONIO 

et  al.    (No.  3516.) 
(Supreme  Court  of  Texas.    June  21,  1910.) 

1.  COUBTB  «=5>209(2)— Pbevious  Conflictino 
Decisions — Manoamub. 

Upon  motion  for  rehearing  in  a  suit  for 
mandnmns  to  reqnire  oerttfication  of  derfsion. 
under  Rev.  St  art.  1623,  by  a  Court  of  Civil  Ap- 
peals upon  the  ground  of  conflict  with  the  dcK-i- 
sion  of  another  Court  of  Civil  Appeals,  the  Su- 
preme Court  will  not  consider  as  a  basis  of  con- 
flict any  decision  not  mentioned  in  the  petition 
for  mandamus. 

[EJd.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  (  766;  Dec.  Dig.  «=»209(2).] 

2.  GouBTS  «=»247(7)— CXBTirioATioN  to    Str- 

FBEUE  COUar— CONIXICT. 

Under  Rev.  St.  art  1623,  providing  that 
where  a  Court  of  Civil  Appeals  arrives  at  a  de- 
cision in  conflict  with  the  prior  decision  of  an- 
other Court  of  Civil  Appeals,  it  riiall  certify  the 
question  of  law  with  the  record  to  the  Supreme 
Court  for  adjndication,  mandamus  to  require 
certiflcation  on  the  ground  of  conflict  cannot  be 
based  on  conflict  between  dednons  of  the  same 
court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  752;   Dee.  Dig.  «S=3247(7).l 

3.  Courts  ®=>247(7)— Right  to— BQtmTBS. 

In  determining  whether  the  Supreme  Court 
shall  require  a  certification  of  a  decision  by  a 
Court  of  Civil  Appeals,  under  Rev.  St.  art.  1623, 
on  the  ground  thut  it  conflicts  with  the  decision 
of  another  court,  equitable  considerations,  show- 
ing that  petitioner  has  been  denied  some  rights, 
cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Ciourts,  Cent. 
Dig.  S  752 ;   Dec  Dig.  «=>247(7).] 

On  rehearing.     Denied,  and  former  opin- 
ion affirmed. 
For  former  opinion,  see  179  S.  W.  016. 

HAWKINS,  3.  In  this  action,  for  manda- 
mus only,  we  are  not  called  upon  to  decide, 
and  have  not  undertaken  to  determine,  and 
do  not  decide,  whether  any  of  the  decisions 
of  the  several  Courts  of  Civil  Appeals  In 
City  of  Houston  v.  Albers,  32  Tex.  Civ.  Apr. 
70,  73  S.  W.  1085,  City  of  Parts  v.  Cablness. 
44  Tex.  Civ.  App.  687,  98  S.  W.  925,  and  aty 
of  San  Antonio  t.  Coultress,  169  S.  W.  918, 
was  correct.  The  real  and  only  issue  before 
us  Is,  Does  the  decision  In  said  Coultress  Case 
conflict,  upon  any  question  of  law,  with  ei- 
ther of  said  other  decisions?  And  that  de- 
fines the  full  extent  of  our  Jorisdlctlon  In 
the  premises. 

Whether  the  petition  in  the  last-mentioned 
case  was  substantially  like  the  petition  in 
both  or  either  of  the  two  other  cases  Is 
not  the  controlling  inquiry.  In  determining 
the  issue  involved  we  must  consider  the  cas- 
es as  a  whole.  Including  the  city  charters, 
the  ordinances  in  issue,  if  any,  and  the  facts, 
and  not  simply  the  petitions  only.  Upon  con- 
sideration, accordingly,  of  relator's  motion 
and  supplemental  motion  for  a  rehearing  we 
find  no  statutory  conflict  In  the  decisions 
mentioned,  and  we  adhere  to  our  former 
views  denying  the  writ 

Relator  insists  that  the  provisions  of 
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Parte  charter  relatliig  to  tlie  estabUshment 
of  tbe  police  force  (Special  Laws  of  1889,  p. 
112;  9  Gammel  p.  1347)  were  to  the  same 
leeal  effect  as  the  corresponding  provisions 
of  the  San  Antonio  charter,  and  call  our 
attention  to  section  24  of  the  Parte  charter, 
irhlch  section  seems  not  to  hare  been  quot- 
ed or  mentioned  by  the  Court  of  Civil  Ap- 
peate  in  the  Cablness  Case,  or  by  nsin  our 
Original  opinion  in  thte  case. 

Whether  said  provisions  of  said  two  char- 
ters are  to  the  same  legal  eftect,  and  whether 
tbe  Paris  charter  required  that  the  estab- 
lishment of  the  police  force  should  be  "by 
ordinance,"  are  questions  which,  perhaps, 
are  immaterial  in  this  action;  but  we  In- 
dine  to  the  view  that  the  Parte  charter 
did  not  so  require,  and,  in  any  event,  we 
decline  to  hold  herein  that  the  decision  of 
the  decteion  of  the  Court  of  Civil  Appeals 
at  Dallas  to  that  effect.  In  the  Cablness  Case, 
was  erroneous. 

Whatever  may  be  the  proper  constructl(Mi 
of  the  applicable  provisions  of  the  Parte 
(■barter  and  of  the  San  Antonio  charter,  re- 
spectively, the  fact  remains  that  the  two 
Conrts  of  Civil  Appeals  construed  them  dif- 
ferently, one  holding  that  the  San  Antonio 
charter  did,  and  the  other  that  the  Paris 
charter  did  not,  require  that  the  estab- 
lishment of  the  police  force  should  be  by 
ordinance  of  the  city;  from  which  It  te 
evident  that  the  fundamental  difference  be- 
tween those  decisions .  was  as  to  the  legal 
elTect  ot  the  charters,  respectively,  rather 
than  as  to  the  mere  sufficiency  of  petitions. 

Relator's  petition  for  mandanras  does  not 
specifically  allege  conflict  in  constructions 
placed  upon  similar  charters,  or  conflict  as 
to  the  sufficiency  of  similar  city  ordinances 
nnder  similar  charters,  but  does,  in  effect,  al- 
lege cinflict  as  to  the  sufficiency  of  what 
he  allies  to  be  substantially  similar  peti- 
tions; and  the  questions  which  we  are  asked 
to  have  certified  were  framed  accordingly. 

Moreover,  in  the  San  Antonio  Case  Coul- 
tress  sought  to  have  his  appointment  upheld 
by  virtue  of  an  ordinance  which  the  Court 
of  Civil  Appeals  held  to  be  not  in  compliance 
with  charter  requirements ;  but  the  Cablness 
Case,  under  the  Parte  charter,  did  not  in- 
volve, on  appeal,  any  Issue  or  decision  con- 
cerning the  sufficiency  of  any  city  ordi- 
nance, none  creating  a  police  force,  or  the 
office  of  policeman,  having  been  enacted  by 
tbe  city  council,  so  far  as  shown ;  and,  like- 
wise, the  Albers  Case,  under  the  Houston 
diarter,  did  not  present,  npon  appeal,  any 
issue  or  express  decision  as  to  the  suffl- 
ci«icy  of  any  dty  ordinance. 

The  supplemental  motion  avers  that, 
whereas  tbe  Court  of  CSvil  Appeals  in  said 
Conltress  CSase  held  the  city  ordinance  re- 
lied upon  insufficient  in  that  it  did  not  defi- 
nitely fix  the  number  of  policemen,  that  same 
eourt,  "in  several  lengthy  and  carefully  consid- 


ered opinions  held  the  same  ordinance  valid, 
and  permitted  the  policemen  to  recover  their 
money  nnder  identical  circumstances  with 
those  of  Coultress.  See  the  following  cases, 
to  wit:  City  of  San  Antonio  v.  Serna,  45 
Tex.  Civ.  App.  341,  99  S.  W.  875;  City  of 
San  Antonio  v.  Beck,  101  S.  W.  263;  City 
of  San  Antonio  v.  Tobln,  101  S.  W.  269; 
City  of  San  Antonio  v.  Bodeman.  163  S.  W. 
1043." 

[1]  Even  though  it  should  be  assumed  or 
found  that  said  averment  correctly  reflects 
the  effect  of  said  four  dectelons,  (a  point 
upon  which  we  express  no  opinion),  still,  for 
two  reasons,  neither  of  them  can  now  be 
considered,  in  this  action,  as  grounds  of 
"conflict" : 

1.  They  were  not  presented  in  relator's 
petition  for  mandamus.  Upon  motion  for 
rehearing  in  a  suit  for  mandamus  to  re- 
quire certification,  under  R.  S.  art.  1623,  by 
a  Court  of  Civil  Appeals,  upon  the  ground 
of  conflict  in  dectelons,  thte  court  will  not 
consider,  as  a  baste  of  such  conflict,  any 
decision  not  mentioned  in  the  petltioa  for 
mandamus. 

[2]  2.  Said  four  dectelons  are  by  the  same 
Court  of  Civil  Appeals  which  rendered  said 
decision  in  the  Coultress  Case,  and  not  by 
"some  other  Court  of  Civil  Appeals."  Arti- 
cle 1623,  B.  S.;  Smith  v.  Conner,  98  Tex. 
434,  84  S.  W.  815.  Very  candidly  relator's 
counsel  concede  ttiat  reversal  by  a  Court  of 
Civil  Appeate  of  one  or  more  of  its  own 
former  dectelons  upon  a  qneatlon  of  law 
does  not  constitute  "conflict"  under  our  stat- 
ute; but,  in  that  connection,  and  for  the 
sake  of  equity,  we  are  asked  to  resolve  in 
favor  of  relator  any  doubt  which  we  may 
entertain  as  to  the  existence  of  statutory 
confilct  charged  by  the  petition  for  man- 
damus. We  have  no  such  doubt;  and,  as' 
stated  in  our  original  opinion,  the  writ  of 
mandamus  Issues,  In  such  matters,  only 
where  the  confilct  te  clear  and  the  duty  of 
the  Court  of  Civil  Appeate  to  certify  the 
question  of  law  Involved  te  corresponillngly 
plain. 

[3]  Said  supplemental  motion  avers,  also, 
as  part  of  relator's  plea  for  equity,  that 
when  hte  petition  in  said  Coultress  Case  was 
filed  in  the  trial  court,  and,  in  addition  to 
the  ordinance  which  in  that  case  was  held 
insufficient,  there  existed  certain  city  ordi- 
nances of  dates  December  4,  1005,  August  6. 
1907,  and  September  3,  1912,  fixing  a  definite 
number  of  policemen,  which  relator  now  in- 
dicates he  would  have  pleaded  had  his  case 
been  remanded  by  the  Court  of  Civil  Appeals 
to  the  trial  court.  Manifestly  thte  new  and 
extraneous  matter  cannot  be  considered  by 
us  herein  for  any  purpose.  Whatever  diffi- 
culties or  equities,  If  any,  may  inhere  in  the 
situation,  we  canpot  deal  with  them  in 
thte  action. 

The  motions  are  overruled. 

Digitized  by 


Google 


196 


187  SOUTHWESTERN  BEPORTEB 


(Tex. 


NETLAND  T.  STATE.     (No.  40TO.) 

(CTourt  of  Oiminal  Appeals  of  Texas.    May  17, 

1918.    Behearlng  Denied  Jane  14, 

1916.) 

1.  HouiciDK  «=>840(4)  —  Habicuss   Bbbob— 

INSTBUCTIOMS    iNiLPPLICABLB. 

On  appeal  from  conviction  of  manslaught^, 
where  accused  received  the  lowest  penalty,  er- 
ror in  charging  on  murder  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  IXg.  {  720;  Dec.  Dig.  «=9340(4).l 

2.  HOUIOIDE  «S9840(4)— HAHHXxas  Ebbob. 

In  such  case,  where  no  error  in  charging  <m 
manslaughter  is  pointed  out  which  could  have 
tended  to  bring  about  a  conviction,  other  errors 
in  the  charge  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  720;    Dec.  Dig.  (3=»340(4).] 

8.  Homicide  ®=»300(7)— Instbuotiows— Selp- 

Defenbe. 
In  a  murder  trial,  it  is  not  error  in  the 
charge  to  submit  affirmativeJy  the  state's  the- 
ory of  the  claim  of  self-defense,  where  the  de- 
fendant's theory  of  self-defense  is  also  fully 
charged. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  622;   Dec.  Dig.  «=9300(7).l 

4.  Homicide   «=al88(2)— Evidence— Selt-De- 
lENSE— Pbiob  Violent  Acts  of  Deceased. 

In  murder  trial,  it  was  not  error  to  exclude 
evidence  by  the  accused  of  the  details  of  spe- 
cific acts  of  violence  previously  committed  by 
deceased  on  others  than  accused,  where  there 
was  no  evidence  that  defendant  knew  of  these 
matters  prior  to  the  homicide;  accused  being 
permitted  to  testify  at  len^^th  to  all  he  knew 
about  deceased  and  his  violent  acts  toward 
others. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g  392;   Dec.  Dig.  «s>188(2).] 

5.  Cbiminai,  I,aw  «=>1169(9)— Habuless  Eb- 
bob—Opinion  Evidence. 

In  a  murder  trial,  admission  of  opinion  evi- 
dence as  to  manner  of  killing  was  not  cause 
for  reversal,  where  other  testimony  amply  prov- 
ed such  manner. 

•     [Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  |  3138;   Dae.  Dig.  ®=»1169(tf).] 

6.  Criminal  Law  «=»982— Evidence— Admis- 
BiBiLiTT — Suspension  of  Sentence. 

In  a  murder  trial,  testimony  that  accused 
had  been  residing  in  a  house  of  prostitution  was 
admissible  as  showing  accused's  habits  on  the 
issue  of  suspended  sentence  asked  by  him; 
it  having  been  proved  that  the  keeper  of  the 
'  house  was  accused's  vrif  e. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  2500,  2501;  Dec.  Dig.  «=> 
982.) 

7.  Witnesses    «=»345(2)— Impbacboient— Ab- 

BEST   FOB  VAGBANCY. 

In  a  murder  trial,  it  was  not  error  to  ex- 
clude proof,  to  impeach  a  witness,  that  he  had 
been  arrested  for  vagrancy  the  night  before  tes- 
tifying, since  vagrancy  is  a  mere  misdemean- 
or not  imputing  moral  turpitude. 

[Ed.  Note. — Far  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1120;  Dec.  Dig.  <8=>345(2).] 

8.  Criminal  Law  «=s>1141(2)— Appeal— Pbe- 
sumption. 

On  appeal  the  presumption  is  that  the  mling 
of  the  trial  court  was  correct 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  3016,  8022;  Dec.  Dig.  <8=» 
1141(2).] 

9.  Homicide  ®=>171(1) -Evidence— Attend- 
ant Cibcumstances. 

In  a  murder  trial,  where  the  killing  occurred 
in  ^sputc  between  deceased  and  accused's  wife, 


her  acts  and  conduct  in  the  transaetion  were  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  M  351,  853,  358;   Dec.  Dig.  <S=>171 

10.  Cbiminax  Law  «=»1170^(6)  —  Habiilcss 
Ebbob— Evidence — Cube  by  Instbuctions. 
In  a  murder  trial,  a  question,  on  cross-exam- 
ination of  a  witness,  if  it  was  not  true  that  ac- 
cused was  supported  by  prostitutes,  it  not  ap- 
pearing the  question  was  answered,  and  thai 
ciurt  instructing  the  jury  that  it  could  only  b« 
considered  by  tnem  in  passing  on  whether  or 
not  they  would  susfiend  iioeuaed's  sentence 
should  that  question  arise,  and  could  not  be 
considered  in  passing  on  his  guilt  or  innocence, 
did  not  injure  defendant. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  f  3134;  Dec.  Dig.  «=» 
U70%(6).] 

Appeal  from  Ctimlnal  District  C&urt,  Har^ 
rls  Connty;  O.  W.  Roblnsoii,  Judga 

T.  L.  Neyland  was  convicted  of  manalang^- 
ter,  and  appeals.    Affirmed. 

Heidingsfelders,  of  Houston,  tor  appellant 
0.  C.  McDonald,  Asst.  Atty.  u^n.,  Jobn  H. 
Orooker,  Cr.  Dlst.  Atty.,  T.  J.  Harris,  and  E. 
T.  Branch,  all  of  Houston,  for  the  State. 

HARPER,  J.  Under  an  indictmoit  charg- 
ing him  with  the  murder  of  Tom  Gardner  by 
catting  and  stabbing  him  with  a  knife  and 
with  some  sharp  Instrument,  the  name  and 
description  of  .which  was  unknown  to  the 
grand  Jury,  appellant  was  convicted  of  man- 
slaughter, and  hla  punishment  aaaessed  at 
the  minimum  term  of  two  years ;  and  from 
the  Judgment  thereon  he  has  appealed,  and 
his  case  has  been  so  thoroughly  digested,  and 
the  Issues  raised  disposed  of  In  the  brief  filed 
In  behalf  of  the  state  by  Messrs.  C.  C.  Mc- 
Donald, Assistant  Attorney  General,  John  H. 
Crooker,  Criminal  District  Attorney,  T.  J. 
Harris,  and  E.  T.  Branch,  we  have  concluded 
to  adopt  it,  in  the  main,  as  the  oplnitMi,  omit- 
ting such  parts  as  we  do  not  deem  necessa- 
ry to  a  proper  disposition  of  the  case: 

"1.  Appellant  admitted  on  the  trial  that  he 
stabbed  deceased,  claiming  that  it  was  done  with 
a  spring-back  knife  in  self-defense  while  de- 
censed  bad  him  down  and  was  choking  him  and 
trying  to  open  a  knife.  The  state's  testimony 
shows  that  deceased  was  stabbed  to  the  heart 
with  a  dirk  or  sharp  two-edged  instrument  while 
he  was  unarmed.  According  to  the  testimony 
for  the  state,  appellant's  wife  was  running  a 
public  bawdyhouse  in  the  restricted  district  of 
the  city  of  Houston,  known  as  the  'reservation,' 
and,  when  deceased  entered  the  house  with 
some  companions,  she  sought  to  order  them 
away,  using  very  vile  and  vulgar  language,  and 
struck  deceased,  when  appellant  rushed  out  of  a 
room  there  and  attacked  deceased,  and  in  a 
short  time  deceased  was  stabbed  fatally,  dying 
in  a  few  minutes.  Appellant  testified  to  an  as- 
sault on  his  wife  and  himself;  that  deceased  at- 
tempted to  cut  him  with  a  knife,  and  he  thought 
his  life,  was  in  danger.  The  state's  case  amply 
supports  the  verdict  and  the  conflict  in  the 
testimony  was  settled  by  the  jury  in  favor  of  tlie 
state,  and  that  finding  was  approved  by  the 
trial  jud^;e.  We  think  it  unnecessary  to  make 
a  detoilral  statement  of  the  testimony,  since  in 
briefing  the  contentions  of  appellant  we  call  at- 
tention to  whatever  testimony  we  think  bears  on 
the  point  involved.  From  the  description  of  the  ;\r> 
wound,  and  the  other  circumstances  of  the  case,  ^  lV_ 
it  is  almost  evident  that  deceased  was  stabbed   J 
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to  death  with  a  dirk.  This  would  luataln  tlM 
allpiKitions  of  the  indictment  as  to  the  means, 
siiice  in  proving  means  only  the  substance  of  the 
itsae  need  be  proven.  Gmsom  v.  State,  179  8. 
W.  108. 

[I]  '*2.  Appellant  contends  tiiat  the  eonrt  err- 
ed in  charging  on  murder;  but  it  is  unnecessary 
te  determine  whether  or  not  the  issne  of  mur- 
der was  in  the  case,  since  appellant  was  convict- 
ed of  manslaimhter  and  received  the  lowest 
term  for  that  grade  of  homicide,  and  any  error 
m  charging  aa  murder  or  any  errors  in  the 
eiiarge  on  murder  pass  out  of  the  case,  since 
in  no  way  did  such  error,  if  any,  prejudice  the 
other  issues  in  the  case.  Dougherty  v.  State, 
59  Tei.  Or.  R.  464,  128  8.  W.  398;  Oukierski 
T.  State,  88  Tex.  Or.  R.  368,  158  S.  W.  315; 
Condron  v.  State,  68  Tex.  Cr.  R.  513,  156  S. 
W.  253. 

[2]  "3.  Appellant  also  excepted  to  the  court's 
charge  because  it  did  not  state  as  a  matter  of 
law  that  insults  to  a  female  rdative  would  as  a 
natter  of  law  be  adequate  cause.  An  inspection 
of  the  charge  shows  that  the  court  did  so  charge 
the  jury,  probably  in  Tesponse  to  such  exception, 
and.  as  appellant  was  convicted  of  manslaughter 
with  the  minimum  punishment  assessed,  any  er- 
rors, if  any,  in  charging  on  manslaughter,  would 
pass  out  of  the  case,  since  there  is  no  error 
Iiointed  out  which  could  have  tended  to  bring 
about  a  conviction.  Munos  v.  State,  58  lex. 
Cr.  B.  147, 124  S.  W.  941. 

[3]  "4.  Appellant's  third  excephun  to  the 
court's  charge  complains  that  the  charge  'too 
prominently  calls  the  jury's  attention  to  the 
fact  what  the  defendant's  rights  were,  and  er- 
roneously states  the  converse  thereof,  thereby 
calling  the  jury's  special  attention  to  that 
feature  of  the  charge  which  is  set  out  in  the 
kst  paragraph  on  self-defense.'  Any  error  of 
the  court  in  too  prominently  stating  what  the 
rights  of  appellant  were  would  be  in  his  favor. 
The  charge  on  self-defense  was  liberal  to  ap- 
pellant, but  of  this  he  will  not  be  heard  to  com- 
plain. As  to  the  'converse'  of  his  rights,  the 
court  charged  the  jury :  'If,  however,  you  find 
from  the  evidence,  after  viewing  the  facts  from 
the  defendant's  standpoint  at  the  time  of  the 
homicide,  that  it  did  not  reasonably  appear  to 
defendant  that  he  or  his  wife  was  in  danger  of 
lodng  his  or  her  life  nor  of  suffering  serious 
bodily  injury  at  the  hands  of  deceased,  then 
and  there  at  the  time  he  cut  the  deceased,  if  you 
find  he  did  cut  him,  then  if  you  should  so  find 
}'ou  will  find  against  his  plea  of  self-defense.' 

"This  charge  is  almost  identical  with  the 
charge  in  the  case  of  Ix«an  v.  State,  46  Tex. 
Cr.  H.  574,  81  8.  W.  721,  and  the  charge  is  not 
a  'limitation'  on  the  theory  of  self-defense,  but 
is  simply  submitting  the  state's  theory  of  self- 
deftnsc.  In  section  1942  of  Branch's  Annotated 
Penal  Code,  the  proposition  is  laid  do^vn  that 
the  charge  of  the  court  mav  submit  the  state's 
theory  of  the  claim  of  self-uefense,  citing  Hum- 
phries T.  Stote,  25  Tex.  App.  132,  7  S.  W. 
663;  Gamer  v.  State,  34  Tex.  Or.  R.  356,  30 
8.  \f.  782:  Logan  v.  State,  46  Tex.  Cr.  R.  575, 
81  S.  W.  721;  Howard  v.  State,  53  Tex.  Cr.  R. 
382,  111  S.  W.  1038;  Arnwine  v.  State,  54 
Tex.  Or.  H.  216,  114  S.  W.  797:  Bordeaux  v. 
State,  58  Tex.  Or.  R.  71,  124  S.  W.  646 ;  Rob- 
erts V.  State,  71  Tex.  Or.  R.  77,  158  S.  W.  1003. 

"In  Howard  v.  State,  supra,  the  court  uses  the 
following  language,  which  is  again  referred  to 
and  approved  in  Bordeaux  v.  State,  supra : 
'Counsel  for  appellant  sometimes  overlook  the 
fact  that  it  is  ]ust  as  necessary  and  as  much 
required  of  the  court  to  submit  to  the  jury  is- 
sues raised  by  the  state's  evidence,  and  on  which, 
under  the  law,  a  conviction  could  be  had  and 
ought  to  be  bad,  as  it  is  to  submit  matters 
wholly  defensive.' 

"In  the  case  at  bar,  appellant  daimed  that  de- 
ceased was  choWng  him  and  was  trying  to  open 
a  knife  with  his  teeth  when  appellant  stabbed 
Mm,  while  in  fact  no  knife  of  deceased  was 
fonnd,  and  many  witnesses  testUy  that  deceased 


had  no  knife.  The  court  fully  charged  on  ap> 
pellant's  theory  of  self-defense  and  was  author- 
ised to  submit  the  state's  theory  thereof.  The 
right  of  self-defense  is  founded  on  the  law  of 
nature,  and  is  not,  nor  can  be,  superseded  by 
any  law  of  society.  Instinct  teaches' it  to  wild 
beasts,  custom  to  all  nations,  and  reason  to 
enUghtened  people.  All  self-defense  rests  upon 
necessity;  when  there  is  no  necessity  to  kill,  it 
cannot  be  self-defense.  At  common  law  one  at- 
ta<Axd  was  comi>elled  to  retreat  to  the  wall 
before  being  entitled  to  defend  himself,  but 
our  statutes  do  not  require  one  assailed  to  re- 
treat in  order  to  avoid  the  necessity  of  killing  his 
assailant.  Our  laws  were  made  in  the  interest 
of  brave  and  law-abiding  citizens,  and  for  the 
protection  and  cultivation  of  true  manhood] 
but  the  right  of  self-defense  was  never  intended 
to  be  used  as  a  cloak  for  the  assassin  or  as  a 
shield  for  one  who  would  use  unnecessary  vio- 
lence or  excessive  force.  When  the  assault  or 
threatened  injury  to  another  does  not  amount  to 
enough  to  create  a  reasonable  apprehension  or 
fear  of  death  or  serious  bodily  injury,  then  all 
means  reasonably  proper  and  effective  should  be 
first  invoked  before  resorting  to  a  right  which, 
under  the  most  favorable  asi>ect  of  any  case, 
must  be  deemed  lamentable  in  its  exercise.  Our 
laws  demand  and  require  an  alSrmative  pres- 
entation of  any  defensive  theory,  though  it  be 
impliedly  included  in  the  presentation  of  the 
state's  tJieory,  and  even  though  it  is  impossible 
to  find  in  favor  of  the  state's  theory  without 
finding  .against  the  defensive  testimony,  and 
there  is  in  reason  and  on  principle  no  good  nor 
just  ground  for  complaint)  that  the  state's 
theory  of  a  proposition  is  afBrmatively  given 
when  in  juxtaposition  therewith  and  untranunel- 
ed  thereby,  the  defensive  theory  is  also  affirma- 
tively submitted. 

"5.  Appellant  contends  that  the  court  erred 
in  not  charring  on  the  theory  that  appellant  had 
a  right  to  eject  deceased  from  the  house  of  him- 
self and  wife,  and  that  if  in  so  doing  he  killed 
him  he  would  not  be  guilt?.  The  testimony  rais- 
ed no  such  issue.  The  court's  charge  on  self- 
defense  covered  fully  every  right  appellant  had 
in  the  premises,  and  the  law  &ows  no  reasona- 
ble rtdes  or  regulations  for  the  protection  of  a 
public  bawd^house  situated  in  the  reservation  and 
where  prostitution  is  openly  conducted  in  viola- 
tion of  law.  What  is  said  in  Pierce  v.  State, 
21  Tex.  App.  540,  1  S.  W.  463,  where  the  same 
right  was  contended  as  to  a  gambling  room,  is 
applicable  here.  The  court  in  no  way  limited 
appellant's  right  of  self-defense  by  referring  to 
appellant's  being  in  such  a  house,  and  gave  him 
the  perfect  right  of  self-defense  on  every  possible 
phase  of  the  case.  T^ere  is  a  manifest  differ- 
ence between  the  sanctity  of  a  home,  and  the 
purlieus  o{  crime  as  evidenced  by  a  public  house 
of  prostitution,  where  the  general  public  is  in- 
vited to  visit 

"6.  Bills  of  exception  Nos.  1  to  6,  inclusive, 
complain  of  the  refusal  of  the  court  to  give  cer- 
tain requested  instructions.  It  is  unnecessary 
to  set  them  out.  Some,  if  not  all,  are  incorrect 
aa  a  matter  of  law,  since  they  authorize  an  ac- 
quittal on  a  state  of  facts  which  would  not  jus- 
tify the  homicide,  and  such  as  suggest  any  de- 
fensive theory  are  covered  by  the  general  charge, 
and  what  has  already  been  said  is  applicable  to 
these  requested  charges. 

[4]  "7.  The  seventh  bill  of  exceptions  presents 
what  we  think  the  only  serious  question  on  tliis 
appeal,  but  we  think  a  careful  review  of  the  real 
situation  will  disclose  that  the  court  was  coi> 
rect  in  excluding  the  details  of  the  specific  acts 
of  violence  committed  by  deceased  on  others 
than  appellant,  although  he  may  not  have  assign- 
ed the  correct  reason  for  the  ruling.  Every 
case  must  necessarily  depend  on  its  own  envi- 
ronments, and  we  think  it  proper  to  discuss  both 
the  correctness  of  the  ruling  and  the  effect  there- 
of. The  two  remarks  of  the  court  quoted  injw 
the  bill  show  such  disconnection  as  that  it  is  ob- 
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tIous  that  the  court  sought  more  lisht  after  his 
first  remark  and  before  his  final  mling. 

"It  must  first  be  noted  that  what  the  court 
remarked  as  to  his  reasons  for  his  ruling  was 
said  in  the  absence  of  the  jury,  and  therefore 
could  have"  in  no  way  affected  the  testimony  al- 
ready and  afterwards  introduced  by  appellant 
aa  to  the  bad  general  reputation  for  violence  of 
deceased,  nor  have  affected  the  jury.  Appellant 
was  permitted  to  at  length  testify  to  all  he 
knew  about  deceased  and  to  testify  to  all  that  he 
had  heard  as  to  specific  and  isolated  acts  of  vio- 
lence of  deceased  towards  others.  It  will  also 
be  seen  from  the  statement  of  facts  that  the 
state  did  not,  either  by  cross-examination  or  by 
offering  testimony,  attempt  to  dispute  any  of  the 
testimony  offered  by  appellant  and  his  witnesses 
as  to  the  character  of  deceased.  The  bill  of  ex- 
ceptions itself  fails  to  show  that  appellant  knew 
of  these  extraneous  acts  prior  to  the  homicide, 
or  that  he  had  ever  heard  of  them.  The  first 
paragraph  of  section  2094,  Branch's  Annotated 
Penal  Code,  reads  as  follows:  'Proof  of  specific 
acts  of  violence  on  the  part  of  deceased  is  not 
admissible  if  there  is  no  evidence  that  defendant 
knew  of  these  matters  prior  to  the  homicide. 
Patterson  v.  State,  56  S.  W.  59;  Willis  v. 
State,  49  Tex.  Cr.  R.  142,  90  S.  W.  1100;  Lub- 
bock V.  State,  147  &.  W.  258;  Smith  v.  State, 
70  Tex.  Cr.  R.  62.  156  S.  W.  215;  Wilson  v. 
State,  70  Tex.  Cr.  R.  627,  158  S.  W.  513;   Har- 

?er  v.  State,  170  8.  W.  723 ;  Echols  v.  State, 
70  S.  W.  789.' 

"It  is  well  settled  that  a  biU  of  exceptions  tak- 
en to  the  exclusion  of  evidence  should  disclose 
the  relevancy  and  materiality  of  the  proposed 
evidence,  and  that  inferences  will  not  be  indulg- 
ed to  supply  the  omission  of  such  essentials. 
Branch's  Annotated  Penal  Code.  §  212.  This 
court  is  not  required  to,  and  wiU  not,  look  to 
the  statement  of  facts  in  aid  of  a  biU  of  this 
character.  Conger  v.  State,  63  Tex.  Or.  R. 
327,  140  S.  W.  1122 :  Banks  v.  State,  62  Tex. 
Cr.  R.  552.  138  S.  W.  406;  Golden  v.  State, 
146  S.  W.  945;  Harris  v.  State,  67  Tex.  Or.  R. 
251,  148  S.  W.  1074. 

"The  case  of  Smith  v.  State,  67  Tex.  Or.  R.  27. 
148  S.  W.  699,  was  reversed  because  the  accus- 
ed was  not  permitted  to  prove  by  himself  that 
he  knew  of  his  personal  knowledge  and  from 
hearsay  of  several  unlawful  attacks  made  by  de- 
ceased on  others,  even  though  he  had  already 
proven  the  general  reputation  of  deceased ;  in 
the  case  at  bar  appellant  was  permitted  to,  and 
without  objection  did,  prove  all  that  he  desired 
in  regard  to  the  reputation  of  deceased,  and  did 
himself  testify,  without  objection,  to  all  he 
knew,  either  from  hearsay  or  from  personal 
knowledge,  about  any  specific  or  isolated  act 
of  violence  committed  by  deceased.  The  bill  of 
exceptions  shows  that  appellant  went  into  detail 
in  regard  to  these  specific  acts,  and  that  he  tes- 
tified fulTy  in  regard  thereto.  We  quote  from 
the  blU:  'The  defendant  having  testified  to  his 
knowledge  by  hearsay  and  by  actual  personal 
knowledge  of  facts  which  are  as  follows:  That  he 
had  heard  of  a  violent  assault  on  the  part  of 
deceased  Tom  Gardner,  herein,  on  a  negro,  in 
the  presence  of  Sam  Bateria,  said  assault  being 
without  any  cause  or  provocation  whatsoever, 
and  that  in  said  assault  the  deceased  threw  two 
or  three  bottles  of  beer  at  the  negro,  and  at  the 
time  of  said  occurrence  many  people  were  in 
Bateria's  store.  That  he  also  had  heard  that 
the  deceased  had  assaulted  one  George  Walker, 
without  any  cause  or  provocation  whatever,  a 
short  time  prior  to  the  date  of  the  homicide, 
and  that  the  deceased  drew  a  knife  on  George 
Walker  and  attempted  to  cut  him,  and  that  the 
deceased  followed  the  said  George  Walker  sever- 
al blocks  and  went  into  different  places,  and  the 
said  George  Walker  went  into  one  place,  and 
the  deceased  attempted  to  cut  him,  as  well  as 
cut  George  Walker's  brother,  but  that  he  was 
prevented  from  so  doing  by  one  Harry  Arnold, 
who  lived  in  Houston  Heights.    He  further  tes- 


tified that  he  knew  of  a  violent  assanlt  made  by 
the  deceased  on  one  Charlie  Danna,  withont 
any  cause  or  provocation,  which  took  place 
some  few  months  prior  to  the  homicide,  and 
that  be  had  heard  that  the  deceased  had  beat 
and  struck  the  said  Charlie  Danna  over  the 
head  twice  with  a  rock.  He  further  testified 
that  he  had  heard  that  the  deceased  had  threat- 
ened one  Mag  Smith,  to  do  him  serious  bodily 
harm  with  a  knife,  all  of  which  was  some  few 
months  prior  to  the  homicide,  and  that  said  act 
on  the  part  of  the  deceased  was  unprovoked  by 
the  said  Smith,  and  that  the  deceased  waa  pre- 
vented from  cutting  the  said  Mag  Smith  by  by- 
standers, and  that  he  had  heard  that  the  deceas- 
ed, prior  to  the  homicide,  frequented  negro  sport- 
ing houses  in  the  reservation,  and  that  whilst  in- 
toxicated, about  two  weeks  prior  to  the  homi- 
cide, without  any  cause  or  provocation  whatso- 
ever, the  deceased  beat  and  struck  an  inmate 
of  that  house.'  He  was  also  permitted  to  in- 
troduce evidence  that  the  reputation  of  deceased 
was  that  of  a  violent  and  dangerous  man.  To 
none  of  this  testimony  did  the  state  offer  any 
contradictory  evidence. 

[5]  "8.  Bill  No.  8  relates  to  the  ruling  of  the 
court  in  refusing  to  strike  out  an  answer  of  the 
witness  Frank  Samaratina.  After  the  witness 
had  testified  that  he  saw  appellant  strike  de- 
ceased in  the  breast  below  the  heart  and  saw  the 
blood  on  the  shirt  of  deceased  and  had  seen  the 
wound,  he  was  asked,  'What  kind  of  a  wound 
was  that?  and  without  objection  he  answered, 
'about  an  inch  wide,  a  dirk  knife.'  Appellant 
moved  to  strike  out  the  answer  as  calling  for  a 
conclusion  of  the  witness,  and  his  motion  was 
overruled.  That  deceased  was  killed  with  a  dirk 
or  two-edged  instrument  is  amply  shown  by  oth- 
er testimony,  and,  under  such  circumstances,  this 
bill  would  present  no  reversible  error. 

"In  his  Penal  Code,  §  1853,  Mr.  Branch  states 
the  following  proposition:  'If  the  opinion  of  the 
witness  ns  to  the  manner  in  which  the  injuries 
were  inflicted,  though  incompetent,  did  not  and 
could  not  operate  to  the  prejudice  of  defendant. 
its  admission  is  not  ground  for  reversal' — citing 
Steagald  v.  State,  24  Tex.  App.  207,  6  S.  W. 
853.  The  Steagald  Case,  in  which  a  life  penalty 
was  assessed  for  murder,  supports  the  proposi- 
tion stated. 

[6]  "9.  Bill  No.  9-  shows  that  the  witness 
Samaratina  was  asked  by  the  state  if  he  knew 
how  long  the  defendant  had  been  living  in  that 
sporting  house  in  the  reservation,  and  that  the 
witness  answered:  'No,  I  never  knew.  I  knew 
he  was  out  there,  laying  up  out  there;  that  is 
all.'  The  objection  was  made  that  the  question 
was  Irrelevant  and  immaterial  and  inadmissible 
for  any  purpose,  and  highly  prejudicial.  The 
object  or  purpose  of  the  state  in  asking  the  ques- 
tion is  not  shown,  and  nothing  is  stated  in  the 
bill  from  which  it  can  be  determined  whether 
or  not  the  ruling  was  correct.  The  record  shows 
that  appellant  had  asked  for  a  suspended  sen- 
tence, and  the  jury  was  entitled  to  know  what 
kind  of  man  he  was  and  what  he  did  in  passing 
on  that  issue.  It  was  shown  that  the  keeper  of 
the  house  of  prostitution  was  the  wife  of  appel- 
lant, and,  from  the  whole  of  the  testimony, 
we  think  the  testimony  admissible  on  the  issue 
of  suspended  sentence. 

[7]  "10.  The  tenth  bill  complains  of  the  ruling 
of  the  court  in  refusing  to  permit  appellant  to 
prove  by  the  witness  Samaratina,  on  cross-ex- 
amination, that  the  witness  had  on  the  night  be- 
fore, while  the  trial  was  in  progress,  been  ar- 
rested for  vagrancy  in  a  sporting  house  in  the 
reservation.  The  bill  recites  that  the  purpose  of 
this  testimony  was  to  affect  the  credibility  of  the 
witness.  In  section  169,  Branch's  Annotated 
Penal  Code,  citing  many  authorities  from  this 
court,  the  rule  is  thus  stated:  'Defendant  or 
any  other  witness  cannot  legally  be  impeached 
by  proof  that  he  was  arrested  for  or  charged 
with  or  convicted  of  a  misdemeanor  that  do«a 
not  impute  moral  turpitude.'  "-^^  ^'   ' — "  ^^  ^^ 
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"One  of  the  cases  cited.  Ellis  v.  State,  56  Tex.  1 2.  EiTBMZLBatENT 
Cr.  R.  15.  117  S.  W.  078,  183  Am.  St.  Rep.  "Peinoipal." 
953, 18  directly  in  point,  since  in  that  able  opin* 
ion  by  Jndge  Uavidson  it  is  held  that  vagrancy 
is  not  one  of  those  violations  of  tiie  law  which 
voold  justify  proof  of  an  arrest  or  conviction 
therefor  as  a  matter  of  impeachment. 

"11.  Bill  No.  11  is  a  blanket  bill  coverinc  ob-' 
jections  to  three  questions  aslced  the  wife  of 
appellant.  Two  of  these  questions  were  not  an- 
swered so  far  as  the  bill  discloses,  and  the  objec- 
doos  to  the  only  qnestion  answered  are  in  no 
way  verified  as  true.  In  section  152  of  Branch's 
.Uinotated  Penal  Ck>de,  on  page  87,  the  rule  gov- 
erning a  bill  of  exceptions  taken  because  of  going 
into  new  matter  on  cross-examination  of  the  wife 
is  thus  stated:  'A  bill  of  exceptions  taken  to 
the  action  of  the  state  in  goini^  into  new  matter 
on  cross-examination  of  the  wife  of  the  defend- 
ant mnst,  to  be  sufficient,  show  as  a  fact  that 
she  had  not  been  asked  as  to  such  matter  on  her 
direct   examination,   or   the   direct   examination 


mnst  be  set  out  in  the  bill  of  exceptions' — citing 
Brown  v.  State,  65  Tex.  Cr.  R.  l2l,  144  S.  W. 
2t55:  Golden  v.  State,  146  a  W.  945. 

[8, 9]  "The  answer  of  the  witness  that  she  did 
not  remember  whether  or  not  she  went  out  and 
hit  deceased  with  a  bunch  of  keys  is  in  no  way 
shown  not  to  have  been  legitimate  cross-examina- 
tion. On  appeal,  the  presumption  necessarily 
is  that  the  ruling  of  the  trial  court  was  correct 
unless  it  is  shown  otherwise,  and  we  are  unable 
to  find  either  in  this  bill  or  in  the  statement  of 
(acts  anything  showing  any  improper  cross-ex- 
amination of  appellant's  wife,  although  the  court 
is  not  required  to  go  to  the  statement  of  facts 
to  aid  a  biU  of  this  character.  It  is  unquestion- 
ably shown  that  the  trouble  first  arose  with  the 
wife,  and  her  acts  and  conduct  were  admissible 
that  the  transaction  might  be  shown  to  the  jury, 
she  being  a  party  to  the  entire  trouble,  whether 
the  state's  view  or  appellant's  view  is  correct. 

[10]  "12.  Bill  No.  12  complains  of  a  qnestion 
asked  on  cross-examination  of  the  witness  Fife, 
who  had  testified  to  the  good  reputation  for 
peace  of  the  appellant,  as  to  whether  it  was  true 
that  appellant  had  the  reputation  of  being  kept 
op  by  sporting  women  and  being  a  pimp.  The 
bUl  does  not  show  that  the  qnestion  was  an- 
swered, and  as  the  bill  shows  that  the  court  in- 
formed the  jury  that  it  could  only  be  considered 
by  them  in  passing  on  whether  or  not  they 
would  snspend  his  sentence  should  that  question 
aiiae,  and  could  not  be  considered  by  them  in 
pasj^ng  on  his  guilt  or  innocence,  no  injury  is 
Bho-*n." 

The  judgmeat  Is  affirmed. 


QUILUN  T.  STATE.     (No.  4055.) 

(Cpnrt  of  OHminal  Appeals  of  Texas.    May  17, 

191&    On  Motion  for  Rehearing, 

June  14,  1916.) 

1.  Taxatioh  «=»571  —  Tax  Cou,ectobs— 
Ckiuinal  Offknses. 
The  offenses  by  state  officers  having  state 
money  in  their  custody  denounced  in  Pen.  Oode 
1911,  arts.  96,  97,  by  article  144,  and  by  article 
107,  ate  separate  and  distinct,  and  neither  is  in 
conflict  with  or  repeals  the  other,  as  they  de- 
nounce, respectively,  fraudulent  and  willful  fail- 
ore  of  a  tax  collector  to  pay  tax  funds  into  the 
state  treasury  at  the  end  of  each  tax  year,  mere 
failure  of  a  tax  collector  to  remit  to  the  state 
treasurer  at  the  end  of  each  month,  and  willful 
and  negligent  failure  of  a  tax  collector  to  ac- 
count for  and  pay  over  tax  funds  when  required 
by  the  comptroller. 

[Ed.  Note,— For   other   cases,   see   Taxation, 
Cent  Dig.  H  1130,  1131;   Dec.  Dig.  <S=9571.] 


«s»24— Pebsons   Liablk— 

t^der'  Pen.  Code  1911,  art  74,  defining 
"principals"  as  all  persons  who  are  guilty  oc 
acting  together  in  the  commission  of  an  of- 
fense, and  articles  96,  07,  defining  and  penalising 
misapplication  of  public  money  by  public  offi- 
cers, one  not  a  public  officer  nor  employed  in 
such  service  may  be  prosecuted  as  a  principal 
for  misapplication  of  public  money,  although  he 
could  not  commit  it  alone. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  §  36;  Dec.  Dig.  «=»24. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  PrindpaL] 

On  Motion  for  Rehearing. 

8.  Indictment  and  Information  €=>83— 
Chaboino  Accused  as  "Pbinoipal." 
An  indictment  of  one  not  a  public  officer 
nor  employed  in  such  service,  for  misapplication 
of  public  moneys  as  a  principal  under  Pen. 
Code  1911,  art.  74,  defining  "principals"  as  all 
persons  who  are  guilty  of  acting  together  in 
the  commission  of  an  offense,  and  articles  96,  97, 
defining  and  penalizing  misapplication  of  public 
money  by  public  officers,  need  not  allege  the 
facts  relied  on  to  show  accused  to  be  a  prin- 
cipal, although  the  offense  may  not  have  been 
actually  or  personally  committed  by  him. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  IMg.  {  226;  Dec.  1%. 
«=>83.] 

Appeal  from  Criminal  District  Court,  Tra- 
vis County;   A.  S.  Fisher,  Judge. 

C.  C.  Qulllin  was  convicted  for  the  misap- 
plication of  state  tax  money,  and  appeals. 
Affirmed. 

Worth  S.  Ray,  of  Austin,  and  McLean, 
Scott  &  McDean,  of  Ft  Worth,  for  appellant 
Odell  &  Ramsey,  of  Ft  Worth,  amicus  curiae. 
O.  A.  Sweeton  and  G.  O.  McDonald,  Asst 
Attys.  Gen.,  for  the  State. 

PRBNDER6AST,  P.  J.  Appellant  was  con- 
victed as  a  principal  for  the  misapplication 
of  state  tax  money ;  one  Druesedow,  as  tax 
collector  of  Harris  county,  alleged  to  have 
actually  committed  the  offense.  His  pun- 
ishment was  assessed  at  seven  years  tn  the 
penitentiary.  The  sole  question  In  the  case 
Is  one  of  pleading.  We  wUl  therefore  state 
the  Indictment  and  the  grounds  on  wlilch  it 
is  attacked. 

The  Indictment:  There  were  several 
counts.  All  of  them  except  the  third  were 
eliminated.  Outside  of  the  necessary  pre- 
liminary and  concluding  allegations,  which 
are  usual,  the  third  count  alleges:  That 
Karl  Ii.  Druesedow,  In  Harris  county,  Tex., 
on  or  about  May  1,  1914,  and  before  this 
indictment  was  presented,  was  an  officer  of 
the  government  of  said  state,  to  wit,  was 
the  duly  elected,  qualified,  and  acting  col- 
lector of  taxes  in  and  for  Harris  county,  in 
said  state,  and  was  then  and  there  by  law 
and  in  virtue  of  bis  said  office  the  receiver 
and  depositary  of  public  money  belonging  to 
said  state,  and  as  such  officer,  by  virtue  of 
said  office,  there  had  come  into  his  hands  and 
was  then  and  there  in  his  possession  a  cer- 
tain sum  of  public  money  belonging 
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state,  to  wit,  the  sum  of  $29,750.34,  current 
money  of  the  United  States,  ot  that  value, 
said  sum  of  money  being  balances  then  and 
there  in  his  hands  of  tax  money  belonging  to 
said  state,  collected  by  tilm  for  said  state 
by  virtue  of  his  said  office  during  the  pe- 
riod of  time  from  May  1,  1913,  to  AprU  30, 
1914,  and  wlilch  said  sum  of  money  he,  said 
Druesedow,  did  then  and  there  unlawfully, 
willfully,  and  fraudulently  fall  to  pay  into 
the  treasury  of  said  state  at  the  time  pre- 
scribed, the  fime  prescribed  by  law  being  on 
or  before  the  Ist  day  of  May,  1914,  and  that 
on  or  about  May  1,  1914,  0.  C.  Quillln,  did 
then  and  there  unlawfully,  willfully,  and 
fraudulently  act  together  with  the  said  Dru- 
esedow in  the  commission  of  said  offense. 

[1J  The  indictment  was  based  on  articles 
96,  97,  and  74  of  our  Penal  Code,  In  connec- 
tion with  the  duties  of  collectors  prescribed 
by  our  lievised  Civil  Statutes.  We  will  now 
state  these  articles  of  the  Code  and  the  sub- 
stance of  the  Revised  Civil  Statutes  applica- 
ble herein. 

Article  96:  If  any  officer  of  the  govern- 
ment wlio  is  by  law  a  receiver  of  public 
money,  or  any  clerk  or  other  person  employ- 
ed about  the  office  of  such  officer,  shall  fraud- 
ulently misapply  any  part  of  such  public 
money,  he  shall  be  punished  by  conflnement 
in  the  penitentiary  for  a  term  of  not  less 
than  two  nor  more  than  ten  years. 

Article  97:  Within  the  term  "misapplica- 
tion of  public  money"  are  included  the  fol- 
lowing acte:  (Subdiv.  6.)  The  willful  fail- 
ure of  any  officer  to  pay  Into  the  state  treas-, 
ury  at  the  time  prescribed  by  law  whatever 
funds  he  may  have  on  hand. 

Article  74:  All  persons  are  prlnsipals  who 
are  guilty  of  acting  together  in  the  com- 
mission of  an  offense. 

The  substance  prescribed  by  the  Revised 
Statutes  and  actual  practice  is  to  this  effect: 
The  tax  collector  Is  authorized  and  required 
to  collect  all  taxes  due  the  state  and  county 
of  his  county,  and  he  is  charged  aa  a  liability 
on  his  part  with  all  of  said  taxes.  This  per- 
haps, besides  others,  includes  all  ad  valorem, 
poll,  and  occupation  taxes. 

Article  7618:  At  the  end  of  each  month  he 
is  required,  on  forms  furnished  by  the  comp- 
troller, to  make  an  Itemized  report  to  the 
comptroller,  showing  each  and  every  item 
of  said  taxes  collected  by  him  during  said 
month,  accompanied  by  a  summarized  state- 
ment showing  full  disposition  of  all  state 
taxes  collected.  He  Is  also  required  to  then 
present  such  report  together  with  the  tax 
receipt  stubs  to  the  county  clerk,  who  shall 
within  two  days  compare  said  report  with 
said  stubs.  If  they  agree  in  every  particular, 
the  clerk  shall  certify  to  the  correctness  of 
said  report.  The  tax  collector  then  Immedi- 
ately forwards  It  to  the  comptroller,  and  is 
required  to  pay  to  the  state  treasurer  all 
moneys  collected  by  him  for  the  state  during 
said  month,  with  certain  exceptions  and  hia 


commissions  on  total  amount  collected. 
Then  at  the  end  of  the  tax  year,  which  Is 
fixed  at  May  1st  of  each  year,  he  is  required 
to  finally  adjust  and  settle  his  account  for 
the  whole  year  with  the  comptroller,  and 
"shall  pay  over  to  the  state  treasurer  all 
balances  In  his  hands  belonging  to  the  state." 
In  order  to  enable  him  to  do  so,  the  commis- 
sioners' court  is  required  to  convene  on  or 
before  the  third  Monday  In  April  for  the 
purpose  of  examining  and  approving  his  final 
settlement  papers.  In  this  settlement  the 
commissioners'  court  is  required  to  allow  the 
collector  for  all  delinquent  and  insolvent  tax- 
payers, in  which  event  the  court  itself  must 
certify  that  such  insolvent  or  delinquent  tax- 
payers have  no  property  out  of  which  to 
make  the  tax  which  is  assessed,  or  that  they 
have  moved  out  of  the  county,  or  that  no 
property  can  be  found  in  the  county  belong- 
ing to  them  out  of  which  to  miake  the  taxes. 

This  annual  settlement  is  entirely  addition- 
al to,  and  embraces  additional  matters  from 
the  monthly  reports  and  remittances  other- 
wise required,  and  fftllure  to  make  which 
monthly  remittances  is  made  a  misdemeanor 
by  article  144,  P.  Q.  This  prosecntioa  was 
not  had  under  either  articles  107  or  144  of 
our  Code. 

Our  law.  expressly  makes  the  comptroller 
supervisor  of  the  tax  collectors,  authorizes 
and  requires  him  to  furnish  them  various 
blanks  for  the  transaction  of  their  business 
and  reports,  and  also  expressly  authorizes 
and  requires  him  to  notify  the  collectors  to 
make  remittances  to  the  state  treasury  of  all 
taxes  collected  by  them  from  time  to  time 
during  each  tax  collecttaig  year,  in  additicm 
or  otherwise  than  said  monthly  remittances 
expressly  required  by  statute  of  them,  and 
they  are  required  to  comply  with  his  instruc- 
tions and  reqiiirements. 

Formerly  our  laws  required  tax  collectors 
to  remit  to  the  state  treasury  the  state  taxes 
collected  by  them  only  quarterly,  or  perhaps 
only  annually.  But,  as  the  state  necessarily, 
.in  order  to  run  the  government,  had  to  pay 
out  large  sums  monthly  to  its  employ^,  of- 
ficers, and  at  times  pay  special  appropria- 
tions, etc.,  it  became  necessary,  in  order  to 
prevent  the  state  from  being  on  a  deficiency 
basis  from  time  to  time,  to  require  the  col- 
lectors to  remit  monthly  to  the  treasury  tax- 
es collected  by  them,  which  was  done.  The 
legislation  of  the  state  from  time  to  time, 
and  the  records  of  our  courts,  clearly  show 
that  the  state  has  had  to.  deal  with  at  least 
three  different  classes  of  collectors:  One 
careless  and  indifferent,  who  merely  failed  to 
make  remittanoea  monthly;  another  who 
fraudulently  and  willfully  withheld  from  the 
treasury  taxes  collected  by  them  and  there- 
by misapplied  them;  and  still  another  who 
willfully  and  negligently  failed  to  account 
for  tax  money  in  their  hands  and  pay  it  to 
the  state  treasury  whenever  expressly  re- 
quired and  notified  to  do  ao  by  the  comp- 
troller, ^.y.u^..^  ^y     ^^ 
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This  first  dass  was  dlstlnctty  embraced 
by  saia  artlde  144,  wbich  made  It  a  misde- 
meanor only  for  a  collector  to  merely  &U 
at  Qie  end  of  each  month,  or  within  three 
da;s  thereof;  to  remit  to  the  state  treasurer 
the  amonnt  due  by  him  to  the  state  for  tatts 
c(^lected  for  the  preceding  month. 

The  second  class  is  embraced  in  said  arti- 
cles 06,  97,  wherein  It  is  made  a  penitentiary 
offense,  with  a  term  of  hot  less  than  two 
nor  more  than  ten  years,  if  sodi  collector 
Iraoduloitly  and  wlUfnlly  falls  to  pay  into 
the  state  treasury  at  the  end  of  each  tax 
fear,  and  thus  mlsappliee,  whatever  of  the 
tax  funds  be  at  that  time  may  have  on 
tiand. 

The  other  class  is  emlMraced  by  article  lOT, 
which  makes  It  an  oirense  for  any  tax  col- 
lector who  abaH  willfDlly  and  negligently 
tell  to  accoont  for  all  moneys  in  his  hands 
belonging  to  the  State,  and  pay  the  same  over 
to  the  state  tretmurer  whenever  and  as  often 
as  he  may  be  directed  to  do  so  by  the  cwnp- 
troUer;  and,  if  be  violates  that  article,  his 
punishment  is  fixed  at  not  less  than  three 
nor  more  than  ten  years. 

This  makes  it  clear  that  neither  articles 
144  nor  107  are  in  conflict  with  or  repeal  or 
modify  the  ofFense  prescribed  in  articles  96, 
9T,  but  each  provides  for  a  separate  and  dis- 
tinct offense.  If  this  indictment  had  been 
preferred  under  said  article  144,  it  would 
have  been  necessary  only  for  it  to  hare  al- 
leged that  the  tax  collector  of  Harris  coun- 
ty had  failed  within  three  days  after  the 
end  of  any  given  month  to  promptly  remit  to 
the  state  treasury  the  amount  due  by  him  to 
the  state,  alleging  that  amount,  and  that  in- 
dictnieiit  conid  not  have  embraced  the  offense 
prescribed  by  either  articles  96,  97,  or  107. 
II  the  indictment  had  been  preferred  under 
article  107,  it  would  have  been  necessary  for 
It  to  have  alleged  that  the  comptroller  on  a 
given  date  had  directed  said  tax  collector 
to  account  for  and  pay  over  to  the  state 
treasurer  the  tax  money  be  bad  collected  be- 
longing to  the  state,  alleging  the  amount, 
and  tliat  such  tax  ndlector  had  willfully  and 
negligently  failed  to  do  so,  thus  making  ad- 
dltioDal  and  different  aUegatlons  fr<Hn  that 
nnder  article  144,  and  without  such  addition- 
al all^Btions  no  conviction  could  have  been 
obtained  under  article  107.  Without  doubt 
the  Indictment  in  this  case  by  its  face  shows 
that  it  was  preferred  under  said  articles  96, 
97,  and  that  every  allegation  made  therein 
complies  and  is  In  strict  conformity  to  said 
•iticlea,  wbich  is  an  entirely  distinct  offense, 
18  stated,  from  those  prescribed  by  either 
article  107  or  article  144.  We  see  no  neces- 
sity of  further  dlscuattng  or  illustrating  the 
di^lnct  and  dlflereat  offenses  prescribed  by 
nid  artidea.  A  mi^re  reading  and  appllca- 
tk>Q  of  tltem  (dearly  demonstrates  that  nei- 
ther Is  in  conflict  with  the  other,  and  that 
the  Legidatnrs  Intended  that  they  diould 
not  be,  and  tbat  the  L^slature  Intqndad  al- 


so tbat  neither  should  ref>eal  or  affect  the 
other. 

Appellant's  objection  to  the  indictment 
wherein  he  claims  the  failure  of  the  state 
to  allege  the  failure  of  Druesedow  "to  pay 
the  maiey  over  to  tbe  state  treasurer  as  pre- 
scribed by  law,"  etc.,  is  untenable.  And  so 
is  bis  other  like  objection  that  tbe  indict- 
ment fails  to  charge  that  Druesedow  failed 
to  pay  over  to  the  state  treasurer  all  bal- 
ances, etc;  he  basing  his  objections  on  tbe 
idea  tbat  this  indictment  was  preferred  un- 
der article  144,  instead  of  articles  86,  97, 
as  stated.  Tbe  allegation  in  tbe  indictment 
tbat  be  faUed  to  pay  the  money  into  the 
state  treasury  clearly  follows  the  statute 
nnder  which  tbe  indictment  herein  was  pre- 
ferred. Besides,  the  payment  of  such  taxes 
to  tbe  state  treasury  would,  in  law  and  in 
fact,  be  the  same  thing  tmder  these  statutes 
as  paying  it  to  the  state  treasurer,  and  vice 
versa. 

[3]  This  brings  us  to  the  discussion  of  ap- 
pellant's objections  to  the  indictment  most 
earnestly  insisted  upon  in  oral  argument 
and  by  his  printed  brief  herein,  which,  in 
substance  and  effect.  Is  that,  as  the  offense 
denounced  applied  to  a  tax  collector  only, 
and  that  tbe  offense  could  be  committed  by 
no  one  exc^  a  tax  collector,  no  other  out- 
side party  could  be  a  principal  with  him  In 
the  commission  of  the  offense;  In  other 
words,  that  as  appellant  was  not  alleged  to 
be  a  derk  or  other  person  employed  about 
the  oftlce  of  Druesedow,  he  could  not  there- 
fore legally  be  a  principal  in  the  offense 
alleged. 

We  have  thoroughly  considered  this  ques- 
tion and  extensively  investigated  tbe  author- 
ities applicable  thereto,  and  we  are  dearly 
of  the  opinion,  both  upon  authority  and  rea- 
son, that  appellant's  eontention  is  not  sound. 
The  indictment  speaks  for  itself,  and  la  in 
plain  and  unequivocal  language.  Briefly 
summarized,  it  alleges  that  Druesedow  was 
tax  collector  of  Harris  county,  and  as  such 
collected  929,759.34  of  state  taxes  belonging 
to  tbe  state,  and  had  tbat  sum  on  hand  as 
balances  on  May  1,  1914,  and  that  he  unlaw- 
fully, willfoUy,  and  fraudulently  failed  to 
pay  It  into  the  treasury  at  the  time  the  law 
required  him  to  do  so,  wlilch  was  May  1, 
1914,  and  that  appellant  unlawfully,  will- 
fully, and  fraudulently  acted  together  with 
said  Druesedow  in  the  oommlsaion  of  aald 
offense.  Now,  let  as  apply  the  law  to  the 
allegations,  or  the  allegations  to  tbe  law. 
The  law,  summarised,  is  that.  If  Druesedow, 
tax  coUector  of  Harris  oount^,  fraudulently 
and  willfully  failed  to  pay  said  money  into 
tbe  state  treasury  at  the  said  time  prescrib- 
ed, he  would  be  guilty  of  misapplying  it,  and 
that,  If  appellant  acted  together  with  him  in 
doing  this,  he  (appellant)  would  be  a  prin- 
cipal with  him  in  tbe  commission,  of  that 
specific  offense.  Our  statute  as  to  who  are 
prlnoipals  is  applicable  to  each  amd  itvery 
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offense  denotmoed  by  law,  exactly  the  same 
as  If  it  was  incorporated  In  each  article  pre- 
scribing a  specific  offense  (wlfb  possibly  some 
exceptions  not  necessary  to  mention).  Ot 
course,  It  would  be  wholly  inapplicable  where 
one  person  only  should  be  concerned  in  the 
commission  of  a  specific  offaise.  On  the 
other  hand,  is  is  specifically  applicable  to 
every  offense  where  another  than  the  actual 
doer  acts  together  with  the  doer  in  commit- 
ting the  offense.  Our  statute  on  principals 
was  Intended  to,  and  actually  does,  embrace 
everyone  who  acts  together  with  another 
who  actually  commits  an  offense.  Othei^ 
wise  the  more  guilty  of  the  two  might  es- 
cape all  punishment  for  the  most  heinous 
crime.  To  Illustrate  this  case:  Under  the 
allegations  in  this  indictment.  It  might  be 
shown  that  Druesedow  was  an  honest  and 
falthf'Ul  officer,  scrupulously  discharging  all 
the  duties  thereof ;  that  Quillin  came  in 
contact  with  him  and  showed  him  how  easy 
and  safe  it  would  be  for  him  to  rob  the 
state  of  the  tax  money  which  he  bad  collect- 
ed, and  actually  Induced  him  to  do  so.  As 
compensation  for  this  cunningly  devised  and 
iniquitous  plan  of  robbing  the  state  he 
<Druesedow)  might  turn  over,  or  pay,  to  him 
(Qnlllln)  a  part  of  this  very  money.  The  bi- 
tent,  even  if  first  entertained  by  Druesedow, 
to  withhold  and  misapply  the  money,  would 
not  alone  constitute  the  offense.  It  must 
be  combined  with  the  act  of  fraudulently 
and  willfully  doing  so.  And  Druesedow  could 
appear  in  Austin,  or  elsewhere,  with  the 
money  in  his  pocket  to  turn  into  the  treas- 
ury, as  an  honest  man  should  do,  and  at  the 
last  moment  just  before  he  actually  pays  It 
into  the  treasury  Quillin  should  approach 
him  and  induce  him  to  then  and  there  com- 
mit the  act,  and  then  and  there  pay  to  him 
(QulUln)  a  part  of  the  fund  which  he  in- 
duced Druesedow  to  then  and  there  with- 
hold from  the  treasury,  and  thus  complete 
the  crime.  Under  such  drcnmstances  It 
would  be  an  outrage  on  Justice  and  law  that 
Quillin,  the  more  gunty  party,  should  escape, 
and  that  Druesedow  alone  should  be  punish- 
ed for  the  crime  which  Quillin  Induces  and 
acts  together  with  him  In  committing,  and 
Is,  in  fact,  responsible  for  Druesedow  com- 
mitting. Other  Illustrations  might  be  given, 
but  we  think  it  unnecessary.  We  have  not 
distinguished  between  accessories  and  ac- 
complices and  principals  under  our  law. 
Tbls  is  wholly  unnecessary,  as  the  sole  ques- 
tion we  are  passing  upon  Is  as  to  the  suffi- 
ciency of  the  indictment 

The  authorities  clearly  establish  the  prin- 
ciple that  one  can  be  a  principal  of  another 
when  physically  or  actually  incapable  of  com- 
mitting the  offense  himself;  for  Instance,  in 
rape,  in  order  to  commit  that  offense,  wheth- 
er by  force,  or  on  a  girl  under  15,  it  is  abso- 
lutely essential  that  a  male  shall  with  his 
sexual  organ  penetrate  the  sexual  organ  of 
the  female.    It  wo<iId,  of  course,  be'  impossfr 


ble  for  a  woman  to  do  this,  but  she  can  be 
and  is  a  principal  when  she  acta  together 
with  the  male  who  actually  does  this.  This 
is  well  settled  by  the'  authorities.  We  dte 
only  some  of  them.  Campbell  v.  State,  63 
Tex.  Gr.  R.  595,  141  S.  W.  232,  Ann.  Cas. 
1913D,  858,  and  authorities  therein  dted ; 
State  v.  Bumes,  82  Conn.  218,  72  Atl.  1083, 
16  Ann.  Cas.  465,  wherein  it  is  said,  "that 
a  person  may  be  guilty  as  a  prlndpal  •  •  • 
of  a  crime  which  he  is  personally  incapable  of 
committing  alone  Is  too  well  settled  to  re- 
quire extended  citation  of  authorities;"  State 
V.  Jones,  83  N.  C.  605,  36  Am.  Rep.  586;  State 
V.  Comstock,  46  Iowa,  266 ;  Strang  v.  People, 
24  Hlch.  1.  And  while  It  Is  held  that  a  man 
cannot  be  guilty  of  rape  by  himself  fordbly 
having  sexual  intercourse  with  bis  own  wife, 
yet  he  can  be  and  Is  a  principal  If  he  assists 
another  to  thus  have  intercourse  with  her. 
People  V.  Chapman,  62  Mich.  280,  28  N.  W. 
896,  4  Am.  St  Bep.  857;  State  v.  Dowell,  106 
N.  C.  722,  11  S.  E.  625,  8  L.  R.  A.  297,  19 
Am.  St  Bep.  568.  And  see  Law  v.  Com.,  75 
Va.  885,  40  Am.  Rep.  750.  So  an  unmar- 
ried man  who  himself  could  not  be  guilty 
of  bigamy  by  marrying  a  single  woman  yet  is 
a  principal  when  he  aids,  etc.,  a  married  man 
to  thus  marry.  Boggus  v.  State,  34  Ga.  275. 
In  State  v.  Rowe,  104  Iowa,  323,  73  N.  W. 
833,  it  was  held  that,  while  a  county  treas- 
urer could  only  himself  embezzle  county  funds 
In  his  hands,  yet  another  who  could  not  him- 
self have  committed  embezzlement  of  those 
funds  could  and  would  be  guilty  as  a  prlnd- 
pal if  he  acted  with  the  officer  and  aided  him 
in  committing  the  offense.  So  in  People  v. 
McKane,  143  N.  T.  455,  38  N.  B.  950,  It  was 
held  that  a  person  who  Is  not  a  member  of  a 
board  of  registry,  who  alone  as  such  was  re- 
quired to  do  a  certain  thing,  cotdd  not  himself 
commit  an  offense  which  only  a  member  of 
the  board  could  do,  yet  he  could  be,  and  was, 
a  prlndpal  of  such  officer  if  he  Induced  the 
other  to  commit  the  crime,  the  court  saying: 

"The  fact  that  he  may,  for  some  reason,  be 
incapable  of  committing  the  same  offense  him- 
self, is  not  material  so  long  as  it  can  be  traced 
to  him  as  the  moving  cause  by  inatigatiiig  other* 
to  do  what  he  could  not  do  himself. 

To  the  same  effect  are  U.  S.  v.  Snyder  (C 
C.)  14  Fed.  564,  and  U.  S.  v.  Bayer,  4  DiUon, 
407,  Fed.  Cas.  No.  14,547,  and  other  cases 
and  text-books  which  could  be  dted,  but  we 
think  it  unnecessary. 

In  oral  argument  appellant  presented  and 
relied  upon  a  case  fnmi  Michigan.  At  the 
time  we  took  no  memorandum  of  the  case, 
presuming  It  would  be  dted  somewhere  in 
appellant's  brief,  but  we  fafled  to  find  tt 
there,  or  elsewhere  In  the  record.  We  have 
been  Informed,  however,  that  that  case  was 
Shannon  v.  People,  5  Mich.  72.  We  have  care- 
fully read  that  case,  and.  In  our  oplnon,  In- 
stead of  being  an  authority  In  apipeilant's  fa- 
vor, It  Is  against  him.  Under  the  peculiar  t 
statute  of  that  state  and  Indictment  therein  )  [^ 
it  was  hUd  that  the  proof  offered  did  not    3 
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sostaln  tbe  offense  as  alleged,  and  that  be 
was  indicted  nnder  tbe  wrong  statute,  bav- 
tng  been  Indicted  directly  as  committing  the 
offense,  wltboot  any  allegation  that  another 
who  alone  conld  commit  tbe  offense  bad  done 
so.  The  very  defect  in  that  case  was  ezpress- 
|t  met  by  the  allegations  In  this.  The  fact 
that  the  laws  of  Michigan  made  an  accom- 
plice a  principal  wonld  not  make  that  case 
authority  under  our  law  to  bold  tbe  indict- 
ment Invalid. 

We  are  clearly  of  the  opinion  that  the  in- 
dictment in  this  case  is  unquestionably  valid, 
and  the  judgment  will  therefore  be  affirmed. 

On  Motion  for  Rehearing. 

In  the  original  opinion  we  stated  that  in 
oral  argument  appellant  relied  upon  a  cer- 
tain Michigan  case,  and  that  at  the  time  we 
took  no  memorandnm  of  it,  presuming  it 
wonld  be  cited  in  his  brief,  "but  we  failed  to 
find  it  there."  That  was  tbe  statement  of 
this  writer.  Neither  of  my  Associates  are  in 
any  way  responsible  ther^or.  I  was  absent 
and  did  not  hear  the  oral  argument  when  tbe 
case  was  submitted.  In  some  unaccountable 
way  I  overlooked  the  citation  of  the  case  in 
appellant's  brief.  However,  as  a  matter  of 
tact,  it  was  dted  therein  in  a  paragraph  to 
Itself  with  other  matter.  When  I  thus  over- 
looked it,  I  was  anxiotiB  to  be  certain  to'  get 
the  right  case  and  study  It ;  for  I  understood 
It  was  insisted  upon  as  an  important  case  in 
point  in  this  case.  I  inquired  of  others  who 
heard  tbe  oral  argument  to  know  what  case 
it  was.  None  of  them  conld  Inform  me  at  the 
time.  Later  I  was  informed  it  was  the  Hlch- 
lean  case  discussed  in  tbe  cwiglnal  opinion. 
However,  as  I  was  apprehensive  that  might 
Dot  be  the  case,  but  it  might  be  some  other, 
I  made  said  statement.  Otherwise,  if  I  bad 
be«i  snre  I  had  the  right  case,  I  would  have 
made  no  statement  at  all  on  the  subject ;  for, 
Doder  the  circumstances.  It  would  have  made 
DO  difference  whether  it  .was  dted  in  the  brief 
or  not  When,  as  stated,  I  in  some  unac- 
countable way  overlooked  it  In  the  brief,  I 
thooght  appellant's  attorneys  had  not  dted 
it  therein,  as  it  is  not  infrequent  that  attor- 
neys read  to  tbe  court  in  oral  argument  cases 
not  dted  in  their  briefs  I  make  this  ezpla- 
nati<m  and  correction  of  my  mistake  In  Jus- 
tice to  all  concerned.  Tbe  mistake,  however, 
in  no  possible  way  affected  appellant  or  any 
question  in  his  case.  It  turned  out  he  got 
the  full  benefit  and  consideration  of  the  case 
cited  by  his  attorneys. 

[3]  Appellant  contends  that  the  indictment 
is  fatally  defective  because  it  did  not  allege 
what  he  said  or  did  which  .would  make  him  a 
prindpal,  claiming  that  it  was  necessary  that 
this  should  be  done.  This  Is  never  necessa- 
ry. The  authorities  so  holding  are  many  and 
uniform.  We  know  of  no  case,  and  none  has 
tieen  dted,  holding,  or  intimating  a  holding, 
to  the  contrary.  Judge  White,  in  his  form 
for  an  indlctmeBt  under  our  statutes  ot  prin- 


dpals,  spedflcally  shows  that  no  such  allega- 
tion is  necessary.  White's  Ann.  P.  O.  {  86. 
Under  article  74,  P.  C,  in  section  86,  he  says : 

"It  is  not  necessary  to  allege  the  facts  relied 
upon  to  show  the  defendant  to  he  a  prindpal, 
althouRh  the  offense  may  not  have  been  actually 
committed  by  him.  If  he  is  a  prindpal  by 
reason  of  the  pari:  perfonned  by  him  in  the 
commission  of  the  ottenae,  he  may  be  convicted 
nnder  an  indictment  charging  him  directly  with 
its  actual  commission"— rating  Williams  v. 
State,  42  Tex.  392;  Gladden  v.  State,  2  Tex. 
App.  606;  Davis  v.  State,  3  Tex.  App.  91; 
TuIIer  V.  State,  8  Tex.  App.  601;  Mills  v.  State, 
13  Tex.  App.  487. 

Judge  WUlson,  in  his  Forms  (4tb  Ed.)  No. 
733,  under  the  articles  of  our  Code  (74-78, 
inclusive)  on  principals,  likewise  shows  that 
it  is  wholly  unnecessary  to  allege  the  facts 
which  make  one  a  principal.  His  form  shows 
that  a  party  is  to  be  charged  directly  with 
tbe  commission  of  the  offense  without  any 
allegation  of  what  he  did  or  said  to  make 
him  a  principal.    He  says: 

"It  is  unnecessary  to  allege ,  the  particular 
facts  which  constitute  each  a  principal.  Under 
a  general  indictment  charging  the  defendant, 
or  defendants,  directly  with  the  conmiission  or 
the  offense,  any  acts  which  make  him  a  prindpal 
may  be  proven" — dting  some  of  the  cases  dted 
by  Jndge  White  and  others. 

In  some  recent  cases  we  have  bad  occa- 
sion to  quote  Mr.  Branch  also  on  this  sub- 
ject with  approval.  We  again  do  so.  He 
says: 

"The  acts  which  make  the  defendant  a  prin- 
dpal need  not  be  alleged  in  the  indictment.  A 
prindpal  offender  may  be  charged  directly  with 
the  commission  of  the  offense,  although  it  may 
not  have  actually  been  committed  by  him.  Orult 
V.  State,  41  Tex.  477;  Williams  v.  State,  42 
Tex.  392;  Bell  v.  State,  1  Tex.  App.  598;  Davis 
V.  State,  3  Tex.  App.  93;  Tuller  v.  State,  8 
Tex.  App.  601;  Mills  v.  State,  13  Tex.  App. 
489;  B'arris  v.  State,  26  Tex.  App.  lUft,  tf 
S.  W.  487;  Watson  v.  State,  28  Tex.  App.  40, 
12  B.  W.  404;  Knney  v.  State,  29  Tex.  App. 
184,  16  S.  W.  175;  Gallagher  v.  State,  34  Tex. 
O.  R.  306,  30  S.  W.  557;  Campbell  v.  State, 
63  Tex.  Cr.  R.  696,  141  S.  W.  233  [Ann.  Cas. 
191 8D,  8681;  OUver  v.  State  [65  Tex.  Or.  B. 
150]  144  S.  W.  616;  Madrid  et  al.  v.  State 
[71  Tex.  Cr.  R.  4201  161  S.  W.  95;  DiUard 
V.  State,  177  S.  W.  102."  1  Branch's  Ann.  P. 
U.  $  676;  Arensman  v.  State,  187  S.  W.  471, 
and  other  cases  recently  dedded,  but  not  yet 
reported. 

Eixactly  to  the  same  effect  is  1  Vernon's 
Or.  Stat  {  23,  p.  42. 

Bach  of  tbe  cases  cited  by  Judges  White 
and  WUlson  and  Mr.  Branch  are  directly 
in  point  We  will  quote  from  but  two  of 
them. 

Before  this  court  was  created,  and  when 
the  Supreme  Court  had  criminal  jurisdiction, 
Cruit  and  King  were  jointly  indicted  for 
stealing  two  bales  of  cotton  with  the  intent 
to  appropriate  them  to  tbelr  use  and  benefit. 
Cruit  alone  was  tried.  The  court  instructed 
the  jury,  if  King  stole  the  cotton  with  the 
intent  to  appropriate  it  to  bis  and  Grult's 
use,  and  Cruit  was  present  when  the  cotton 
was  stolen,  and,  knowing  the  unlawful  in- 
tent of  King,  did  aid  by  acts  in  taking,  etc.,  ^^^  t 
the  cotton,  to  convict  him.  The  jury  did  coa^y  VjOOQ  IC 
victblm.   Tbe  Cotirt  80d:              ^a--..^    y                  ^ 
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'  "It  is  admitted  that  all  who  are  present  at 
the  commission  of  d  crime  and  give  aid  are 
principals.  But  it  is  insisted  in  an  ingenious 
argument  that  the  indictment  does  not  warrant 
a  verdict  against  appellant  on  the  proof  of  the 
facts  indicated  in  the  charge  to  which  we  have 
referred.  If  the  indictment  had  charged  King 
with  stealing  the  cotton,  and  that  appellant, 
knowing  the  unlawful  intent,  was  present,  aid- 
ing and  assisting  him  therein,  it  is  conceded  the 
charge  of  the  court  would  have  been  strictly 
correct.  But  it  is  said  appellant  is  charged  with 
stealing  the  cotton,  and  not  with  aiding  ECing 
to  steal  it,  and,  to  convict  him  under  this 
charge,  the  proof  must  show  that  he  took  the 
cotton  with  intent  of  converting  it  to  his  own 
use.  With_  however  much  force  we  may  con- 
cede the  objection  has  been  urged,  we  regard  it 
as  more  specious  than  sound.  The  indictment 
does  not,  as  it  seems  to  be  supposed,  charge  the 
taking  to  have  been  with  the  intent  to  appro- 
priate tbe  cotton  to  the  use  of  King  alone,  but 
to  the  joint  use  of  appellant  and  King.  And, 
if  tbe  objection  should  be  sustained,  ft  would 
result  that  in  all  cases  where  there  are  two  or 
n>ore  principal  offenders  it  would  be  necessary 
to  set  forth  in  the  indictment  the  particular 
acts  done  by  each  of  the  parties  connected  with 
the  transaction.  This  certainly  has  never  been 
the  practice  in  prosecutions  of  this  character, 
and  nas  always  been  held  to  be  unnecessary." 
Gruit  v.  State,  41  Tex.  477. 

In  Mills  T.  State,  13  Tex.  App.  489,  Mills 
was  Indicted  separately  for  shooting  Berry. 
Dart  was  in  no  way  mentioned  in  the  in- 
dictment   This  court  said: 

"Upon  the  trial  the  defendant  excepted  to 
all  evidence  tending  to  prove  that  Dart  shot 
Berry,  upon  the  ground  that  there  was  no  al- 
legation in  the  indictment  to  that  effect.  The 
court  overruled  the  objection,  and  the  defendant 
excepted.  We  are  of  the  opinion  that  the  ruling 
of  the  court  was  correct.  The  state  proved 
that  Dart  did  the  sbooting,  and  that  defendant 
was  present,  and,  knowing  the  unlawful  intent 
of  Dart,  abetted  and  encouraged  him  in  the 
commission  of  the  offense. 

"The  question  here  raised  is  this:  Must  the 
Indictment  charge  all  of  the  parties  engaged 
in  tbe  commission  of  tbe  offense,  in  order  to 
the  admission  of  evidence  to  prove  that  a  party 
not  on  trial  committed  the  act,  and  that  the  de- 
fendant (the  party  on  trial)  was  present,  and, 
knowing;  the  unlawful  intent  of  such  person, 
aided  him  by  acts  or  encouraged  him  by  words  or 
gestures?  We  are  of  the  opinion  that  this 
question  must  be  answered  in  the  negative.  If 
the  party  is  present  and  knows  of  the  unlawful 
intent,  and  aids  by  acts  or  encourages  by  words 
or  gestures  the  party  who  actually  commits  the 
unlawful  act,  he  is  held  a  principal  actor,  and 
can  be  prosecuted  and  convicted  as  such.  In 
this  case  defendant  told  Dart  to  shoot;  that  he 
would  stand  by  him.  Dart  shot.  Dart's  act  was 
the  act  of  defendant  to  the  same  extent  and  to 
all  purposes  in  law  as  if  defendant  had  actually 
shot  Berry  himself ;  and  it  is  proper  for  the  in- 
dictment to  charge  him  with  the  actual  shoot- 
ing of  Berry,  omitting  any  or  all  others  engaged 
in  tbe  commission  of  the  act." 

If  the  offense  in  this  Instance  had  been 
murder,  arson,  rape,  or  any  other  felony,  it 
would  have  been  wholly  unnecessary  to  have 
made  any  allegation  at  all  about  Dmesedow. 
Qulllln  could  have  been  charged  directly 
with  having  committed  the  offense,  although 
Dmesedow  himself  committed  it,  and  QuilUn 
.was  merely  a  principal  by  reason  of  what  he 
did  or  said.  It  was  only  because  under  this 
particular  law  Drnesedow  was  in  a  class  who 
alone  could  directly  commit  such  a  crime 


that  it  was  necessary  to  allege  what  he  did  at 
alL  Then,  after  making  the  necessary  alle- 
gations which  the  indictment  did  as  to 
Dmesedow,  it  was  only  necessary  as  to  Quil- 
Un to  allege  as  it  did,  that  he  did  imlaw- 
fully,  willfully,  and  fraudulently  act  together 
with  Druesedow  in  tbe  commission  of  the 
said  offense;  ttila  is  the  very  language  of 
tlie  statote.  No  other  allegation  whatever  as 
to  what  QuilUn  said  or  did  was  necessary. 

All  other  questions  were  discussed  and 
correctly  decided  in  tlie  original  opinion. 
No  further  discussion  of  any  of  them  Is  nec- 
essary. 

The  motion  is  overruled. 


THOMPSON  T.   STATa     (No.  4068.) 

(Court  of  Criminal  Appeals  of  Texas.    May  10, 

1916.     On  Motion  for  Rehearing, 

June  14,  1916.) 

1.  HOMIOIDE  €=3219— EiVIDENCK— AnitissiBii.- 
ITT. 

In  a  prosecution  for  murder,  a  conflict  in 
testimony  as  to  whether  deceased  was  conscious 
when  making  alleged  dying  declarations  would 
not  render  the  statements  inadmissible,  but 
would  go  to  the  weight  to  be  given  them  by  the 
jury. 

[Bd.   Note. — Vat  otlier  cases,   see  Homicide, 
Cent.  Dig.  |  460;   Dec.  Dig.  <S=>218.] 

2.  WmraSSIS    «=9379(l)--lKFK&CHUK»T. 

In  a  proeeoutien  for  murder,  where  defend- 
ant's witness  testified  that  she  believed  the  de- 
ceased was  miconscious  when  she  made  the 
statement  tliat  defendant  inflicted  the  injuries 
on  her  head,  statements  made  by  the  witness  to 
the  physician  who  attended  deceased,  prior  to 
so  testifying,  were  admissible  as  tending  to 
impeach  her. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  ${  120&,  1247;  Dee.  Dig.  «3>379(1).] 

3.  Obimtral  Law  «=3596(1)— TbiaIt— Contih- 

TTANCB. 

In  a  prosecntion  for  morder,  dis  fact  that  a 
witness  would  testis  that  he  knew  tbe  deceased 
was  quarrelsome  and  knew  of  two  men  who  had 
made  threats,  it  not  being  shown  that  either 
was  in  a  position  to  commit  tlie  crime,  was  im- 
material and  not  ground  for  a  continuance. 

[£!d.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  1323 ;   Dec  IKg.  <3=»595(1).] 

4.  OinaiTAi:.  Law  «=3de6<l)— TBiAir-GoiraiH- 

X7ANCE. 

In  a  prosecution  for  murder,  where  witness- 
es for  the  state  testified  that  they  had  heard  de- 
fendant make  threats  against  the  deceased,  tes- 
timony of  an  absent  witness  that  he  had  never 
heard  such  threats  would  be  immaterial  and  not 
ground  for  a  continuance,  unless  tbe  absent  wit- 
ness is  shown  to  have  been  in  a  positioa  to  have 
heard  the  threats  testified  ta 

[Ed.    Note.— For   other   eases,    see   Criminal 
Law,  Cent  Dig.  {  1323;   Dec.  Dig.  ®=»595(1).] 

6.  Cbimihai,  Law  «=»S14(17)  —  Tbiai.  —  In- 

STBUCTIONS — ClBCUMSTANTIAI,    EVIDENCE. 

In  a  prosecution  for  murder,  wliere  the  case 
depended  on  direct  and  positive  evidence  consist- 
ing of  dying  declarations  of  deceased,  the  court 
properly  leiused  to  charge  on  circumstantial  evi- 
dence. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  H  1883,  1979;  Dec  Dig. 
814a7).] 
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cannot  ipoitray  wbat  sbe  .«eei  and  observes  and 
is  permitted  to  express  an  opinion. 

[Ed.  Note. — For  other  cases,  tet  Criminal 
Law,  Cent  Dig.  f  1046;    Dee.  Dig.   (3c=>456.] 

13.  HoMiciDK  «=>234<6)  —  Bvibbwcb  —  Stw- 

FICIBNCT. 

In  a  prosecution  for  mnrder,  where  several 
witnesses  testified  as  to  statements  made  by  de- 
ceased immediately  after  the  crime  accusing  the 
defendant,  evidence  A«Id  sufficient  to  sustain  a 
verdiet  of  guilty. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  487;   Dec.  Dig.  <8s»234(6).] 

Appeal  from  Dibtrlct  Court,  Wieblta  Coun- 
ty ;   Wm.  N.  Bonner,  Judge. 

Charles  Thompson  was  convlctad  ot  mur- 
der, and  be  appeals.    AfBrmecL 

Ralph  P.  Matbis  and  Wayne  SomervUle, 
both  of  Wdchlta  Falls,  for  appellant  O.  C. 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 


Oa  Motion  for  Bebearing. 

6.  Cbdhicai.  L.AW  «s»366(9)— HoiaciDX  «a> 
a02— EVIDKKCB— ADiaasiBiUTT— Rks  QiaXM 
— DlINO   Deci^bations. 

In  a  prosecution  for  murder,  where  the  doe- 
tor  who  attended  the  deceased  within  16  minutes 
ifter  the  blows  were  inflicted  Iwlieved  her  about 
to  die  and  told  her  so,  and,  although  he  gave 
ber  morphine  to  ease  her  pain,  believed  her  to 
h«  tboroaghly  conscious,  his  testimony  as  to 
Iter  replies  by  nods  to  his  questions  as  to  who 
hit  her,  she  not  being  able  to  speak  plainly  be- 
cause of  a  fractured  jaw,  was  admissible  as  res 
ge5tx  and  as  dying  declarations, 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  820:  Dec.  Dig.  <S=>366(6): 
Homidde,  Cent  dV  f  429 ;   Dec  Dig.  «=3202.] 

7.  CRntiNAt  Law  «s>366(3)— HomcioK  «=> 
2OT  —  Etidxhob  —  Dtiko  Dwjlarationb  — 
liES  Gestae. 

Testimony  of  another  vritness  who  arrived 
before  the  doctor  as  to  the  statements  of  the  de- 
ceased in  response  to  the  doctor's  questions  as 
to  wiio  struck  her,  although  in  answer  to  a 
qoestion,  were  admissible  as  dying  declarations 
ind  as  res  gestse,  since  it  is  no  objection  to  a 
dying  declaration  ttiat  it  is  made  in  answer  to 
questions,  if  the  questions  were  not  calculated 
to  lead  the  deceased  to  make  any  particular 
Etftement 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  5  819;  Dec.  Dig.  *=»36e(3); 
Homicide,  Cent  Dig.  {  439;  Dec.  Dig.  «=> 
207.] 

8.  HoiaciOK  €=3216— BviDERCB— AniassiBii.- 

ITT. 

Statements  made  to  the  undertaker  some 
time  after  the  statements  made  to  the  doctor, 
vhile  he  was  preparing  to  share  the  head  of  de- 
ceased, tending  to  show  that  deceased  was  con- 
scious, were  admissible  as  dying  declarations. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  457;   Dec.  Dig.  <S=9216.] 

9.  CsiMiNAL  Law  €=>1133— Appeal  and  Ea- 

BOB— I'RBSEKTATIONS     IN     LOW£B     COUBT    OF 

Gbounds  fob  RsvnEW. 
lo   a   prosecution  for  homicide,   an   objec- 
tion that  no  predicate  was  laid  tor  impeaching 
testimony  cannot  be  presented  for  the  first  time 
on  motion  for  rehearing. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  i  2984 ;   Dec.  Dig.  <8=all33.] 

10.  HoKicinB  4(=3l66(2)— EvisBNCX— Aduissi- 

BILITT. 

In  a  prosecution  for  murder,  testimony  of 
a  previous  quarrel  between  deceased  and  de- 
fendant, and  that  he  knew  another  negro  was 
going  to  the  house  of  the  deceased  on  the  night 
of  the  crime,  was  admissible  as  tending  to  show 
motire  for  the  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  321,  322;  Dec.  Dig.  <8t=»166(2).] 

11.  Cbixinal  Law  iS=5>1092(11)—Teiai/— Ob- 
jections. 

In  a  prosecution  for  murder,  an  objection  by 
defendant  to  the  court's  qualification  of  one  of 
his  bills  of  exceptions  should  have  been  made  be- 
fore, filing  the  bill  as  qualified. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw.  Cent  Dig.  {}  2837,  2841;   Dec.  Dig.  «=> 

ioyi([ii).l 

12.  CBDfiNAi.  Law  €=>456  —  Evidencx  — 
Opimoir  EviDKNCB. 

In  a  proaecntion  for  murder,  where  a  witness 
testified  that  she  had  seen  the  deceased  moaning 
and  raisinK  ber  l>ody  while  the  doctor  was  ex- 
amining her  wounds,  and  heard  what  the  wit- 
nesses said  to  her,  and  her  answers,  her  opin- 
ion that  the  deceased  was  conscious  was  admia- 
lible,  althongfa  opinion  evidence,  since  it  is  one 
of  the  instances  where  a  witness  in  language  I  to  be  given  It  by  tbe  Jury.    When  the  State' 


HARPER,  J.  Appellant  was  convicted  of 
tbe  murder  of  Pearl  Bransford,  and  bis  pim- 
Isbment  assessed  at  death. 

Dr.  MacKechney  testified  to  being  called  to 
see  the  woman,  tliat  be  bad  ber  carried  to 
tbe  sanitarium,  and  that  tbe  wounds  she  re- 
ceived were  tbe  cause  ot  ber  death.  He  te»- 
tifled  ber  face  was  literally  torn  all  to 
pieces ;  that  ber  upper  Jaw  was  broken,  and 
all  ber  teetb  on  tbe  right  sldo  were  broken 
loose,  ber  lower  Jaw  was  brolten,  and  there 
were  seven  distinct,  wounds  on  ber  bead; 
that  be  found  a  hammer  there  bloody;  that 
there  were  wounds  practically  all  over  ber 
entire  scalp,  and  there  were  several  places 
where  tbe  outer  table  of  ber  skull  was  bro- 
ken. He  says  he  told  Mr.  Nelson  and  bis  wife 
that  be  thought  It  was  useless  to  attempt  to 
do  anything  for  ber,  but  at  their  request  he 
treated  ber ;  that  in  bis  opinion  tbe  woman 
was  conscious;  and  be  furthermore  testified 
that  be  Informed  tbe  woman  she  was  going 
to  die  and  that  she  wanted  to  tell  tbe  truth. 
Mrs.  Nelson  says  tbe  woman  was  informed 
that  she  was  going  to  die,  and  the  doctor 
thought  she  was  dying. 

The  doctor's  testimony  and  Mrs.  Nelson's 
testimony  would  be  admissible  both  under 
tbe  res  gestte  rule  and  as  dying  declarations. 
While  the  statements  made  to  the  undertaker 
were  some  time  after  tbe  statements  were 
made  to  tbe  doctor,  yet  bis  testimony  would 
tend  strongly  to  show  that  she  was  conscious, 
and  bis  testimony  would  be  admissible  as  a 
dying  declaration. 

[1]  There  are  a  number  of  bills  objecting 
to  testimony  wherein,  when  asked  who  did 
it,  she  would  answer  to  "Sharles,"  to  others 
Charles  Thompson,  and  to  others  would  nod 
her  bead  In  the  affirmative  when  asked  the 
question.  It  is  true  that  witnesses  for  ap- 
pellant testified  they  did  not  think  she  was 
conscious,  but  this  would  not  render  the  tes- 
timony inadmissible,  but  go  to  the  weight 
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witnesses  tecrtilled  fbat  she  was  conscious 
and  informed  that  She  was  going  to  die,  this 
made  a  prima  fade  case,  and  rendered  the 
testimony  admissible.  When  the  defendant 
offered  testimony  tliat  she  was  not  conscious 
of  what  she  was  saying,  this  rendered  it  a 
question  of  fact  to  be  determined  by  the 
jury.  None  of  the  bills  complaining  of  the 
admissibility  of  this  testimony  present  er- 
ror. 

[2]  The  testimony  of  Dr.  MacKechney  as 
to  what  Miss  Gossler  said  to  him  was  ad- 
missible; Appellant  Introduced  Miss  Gossler 
and  had  her  testify  that  in  her  opinion  the 
woman  was  nnconsdous  when  she  made  the 
statement  that  appellant  inflicted  the  in- 
juries on  her  head.  Any  statement  she  had 
made  to  Dr.  MacKechney  prior  to  her  so 
testifying  would  be  admissible  as  tending  to 
impeach  her,  and  the  court  In  approving  the 
bill  says  he  so  limited  the  testimony. 

The  testimony  of  a  previous  quarrel  be- 
tween deceased  and  appellant  was  adnilssible 
as  tending  to  show  motive  for  the  crime. 
The  witnesses  testify  that  appellant  had  told 
the  negro  woman  that  "no  other  man  should 
have  her."  It  was  shown  another  man  called 
on  her  that  evening  and  was  to  call  again 
that  night,  and  when  he  did  call  he  found  the 
negro  woman  murdered.  It  Is  shown  that 
appellant  could  have  and  probably  did  know 
that  Ben  Henderson  had  called  that  evening 
and  was  to  call  again  that  night 

[8,4]  The  court  did  not  err  in  overruling 
the  application  for  a  continuance.  WhUe 
It  Is  always  permissible  to  show  that  anoth- 
er probably  committed  the  crime,  or  that  an- 
other had  made  threats,  or  had  ill  will,  it 
the  testimony  goes  further  and  would  place 
such  person  in  such  proximity  to  the  per- 
son that  he  might  or  could  have  committed 
the  deed,  the  fact  one  absent  witness  would 
testify  that  he  "knew  the  woman  was  quar- 
relsome, and  knew  of  two  men  who  had 
made  threats,"  would  be  'immaterial,  unless 
such  other  two  persons,  or  one  of  them, 
were  placed  in  such  position  where  they  had 
an  opportunity  to  commit  the  offense.  There 
is  no  allegation  in  the  motion  as  to  where 
the  two  persons  were  on  the  night  of  the 
homicide,  nor  is  the  name  of  either  of  them 
given.  The  fact  that  the  absent  witnesses 
had  never  heard  appellant  make  any  threats 
toward  deceased  would  be  immaterial,  nor 
would  such  testimony  tend  to  weaken  the  tes- 
timony of  the  state's  witnesses  who  heard 
and  testified  to  the  threats.  Doubtless  any 
number  of  men  could  have  been  picked  up 
who  would  have  testified,  and  testified  truth- 
fully, they  had  never  heard  appellant  make 
a  threat  Before  the  testimony  of  such  wit- 
nesses would  become  material,  they  would 
have  to  place  themselves  in  position  to  have 
heard  the  threats  testified  to  by  the  witness- 
es for  the  state.  There  Is  no  allegation  they 
were  present  on  such  occasion,  nor  Is  It  so 
contented  In  the  reo^rd'i'bafore -ost   •-  'i:  a..'' 


[{]  Three  or  four  witnesses  testify  to  the 
fact  that  deceased,  la  her  dying  declaration, 
said  appellant  committed  the  offense,  and 
the  court  did  not  err  in  refusing  to  charge 
on  circumstantial  evidence.  It  was  a  case 
depending  on  direct  and  positive  testimony. 
If  the  jury  had  not  believed  the  woman  was 
conscious  when  she  made  the  statements 
charging  appellant  with  having  inflicted  the 
wounds  wliich  caused  her  death,  they  should 
not  and  would  not  have  convicted  him,  much 
less  assess  the  highest  penalty  known  to  the 
law. 

The  judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

Appellant  has  filed  a  motion  for  rehearing, 
and,  as  the  death  penalty  was  assessed,  we 
have  again  gone  over  the  entire  record,  and 
will  again  take  up  each  questi<Hi  presented 
by  appellant  in  his  motion. 

[I]  He  first  contends  we  erred  in  holding 
the  testimony  of  Dr.  MacKechney  admissi- 
ble as  res  gestae  The  testimony  shows  the 
doctor  was  called  as  soon  as  the  woman  was 
discovered,  and  this  is  shown  by  the  record 
to  have  been  very  soon  after  the  blows  were 
Inflicted.     The  doctor  testlfled  that: 

'Trom  my  examination  of  her,  and  observation 
of  her,  and  talking  with  her,  I  believe  she  was 
thoroughly  conscious.  I  convinced  myself  of 
that  fact,  and  asked  her  if  Sam  hit  her,  and  she 
gave  me  to  understand  that  he  did  not  She  did 
not  distinctly  say,  'No,'  because  in  her  condition 
she  could  not  speak  plainly ;  but  she  said,  as  I 
understood  it,  'No,*  and  shook  her  head.  I  then 
asked  her  if  Charlie  did  this,  and  she  indicated, 
'Yes,'  nodded  her  head." 

He  says  that  this  was  about  15  minutes 
after  he  got  to  the  house,  and  that  Uie 
woman  was  suffering  Intense  pain,  and  he 
gave  her  a  dose  of  morphine;  that  he  did 
not  give  her  enough  morphine  to  render  her 
unconscious.     He   testified: 

"All  of  the  upper  right  aide  <)f  her  jaw  was 
badly  fractured,  and  her  lip  and  cheek  lacerated, 
and  the  teeth  on  the  n«ht  hand  side  were 
loosened  clear  back." 

He  describes  her  other  wounds  also,  but 
we  have  named  these  to  show  why  she  could 
not  speak  plainly.  In  Branch's  Penal  Code, 
p.  52,  the  rule  is  laid  down  that: 

"Statements  made  by  the  deceased  a  short 
time  after  the  homicide  as  to  how  It  occurred 
are  admissible  as  res  geste,  •  •  •  where 
*  *  *  suffering  excludes  idea  of  fabrication," 
citing  a  number  of  authorities  beginning  with 
Boothe  v.  State,  4  Tex.  App.  208;  Lewis  v. 
State,  29  Tex.  App.  204,  15  S.  W.  642,  25  Am. 
St.  Rep.  720;  Cfiiapman  v.  State,  43  Tex.  Cr. 
R.  82$,  65  S.  W.  1008,  90  Am.  St.  Rep.  874. 

07]  Appellant  also  Insists  that  the  testi- 
mony of  Mrs.  Walter  Nelson  was  inadmissi- 
ble. This  lady  testifies  to  going  right  to  the 
woman  and  getting  there  before  Dr.  Mac- 
Kechney did,  and  she  says:  That  the  doctor 
told  the  woman:  "Now,  Pearl,  you  are  going 
to  die.  You  probably  will  die.  I  think  you 
are  dying,  and  you  try  to  tell  who  killed 
you."  And  the  woman  replied,  "Sharles." 
That  when  this  statement  was  made 
by -the  Aectiory  the  womatt- raised  horself 
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on  her  elbow  and  said.  "Sharles."  This 
would  be  admissible  both  as  dying  declara- 
tion and  as  rea  gestie.  Appellant  says  It 
was  in  answer  to  a  question.  That  is  true, 
bat  the  statement  or  question  was  not  such 
as  to  suggest  the  answer  to  be  made.  It 
left  her  free  to  name  the  person  who  had 
struck  her,  without  any  snggestion  as  to 
wb<Hn  she  should  name.  It  has  always  been 
tbe  rule  that  it  is  no  objection  to  a  dying 
declaration  that  it  was  made  in  answer  to 
questions,  if  the  questions  were  not  calcu- 
lated to  lead  the  deceased  to  make  any  par- 
ticular statement  Hunnlcutt  T.  State,  IS 
Tex.  App.  516,  51  Am.  Eep.  330*  Plerson  v. 
State,  18  Tex.  App.  662;  White  y.  State,  30 
Tex.  App.  655,  18  S.  W.  462;  Ornbb  t.  State, 
43  Tex.  Cr.  R.  75,  48  S.  W.  314;  Hunter  ▼, 
State,  59  Tex.  Cr.  H.  456,  129  S.  W.  125. 

[I]  Appellant  next  insists  that  the  testi- 
mony of  £.  G.  Hill  was  inadmissible  wherein 
the  witness  testifled  that  he  was  preparing 
to  shave  her  hair  off  and  cleaning  her  head 
for  tliat  purpose,  that  he  knew  she  was  con- 
scious, for  when  he  told  her  to  put  her  hand 
in  a  pan  of  water  she  did  so,  and  while 
shaving  her  head,  he  would  tell  her  to  turn 
ber  head  and  she  would  do  so.  He  says 
this  was  not  in  regard  to  nor  descriptive  of 
tbe  manner  of  the  death.  But  this  testimony 
was  admissible  on  the  issue  of  consciousness 
and  was  but  introductory  to  permitting  the 
witness  to  testify  that  the  woman  told  him 
that  Charlie  did  it,  and  that  he  hit  her  with 
a  hammer.  Under  the  testimony  of  Mrs.  Nel- 
son above  as  to  what  the  doctor  told  the 
woman  about  her  going  to  die,  we  think  the 
testimony  admissible. 

[I]  Appellant  now  contends  that  there  was 
Qo  predicate  laid  to  impeach  Mlsa  Gossler, 
and  tlierefore  Dr.  MacKechney  should  not 
have  I>een  permitted  to  testify  to  the  im- 
peadilng  statement  without  a  predicate  be- 
ing laid.  It  is  sufficient  to  say  that  the  bill 
does  not  show  that  any  such  objection  was 
urged  in  the  trial  court,  and  it  cannot  be  pre- 
sented now  for  the  first  time  on  motion  for 
rehearing  in  this  court.    It  comes  too  late. 

[10,11]  Previous  quarrels  are  always  ad- 
missible to  show  motive.  Appellant  insists 
we  were  in  error  in  quoting  tbe  substance 
ot  the  threat  testifled  to  by  Mike  Osbom. 
The  exact  language  is,  after  the  woman  bad 
refused  to  let  appellant  stay  with  her,  "if  you 
can't  stay  with  me,  you  will  never  live  for 
nobody  else."  This  was  peculiarly  admissi- 
ble in  the  light  of  the  facts  that  another  ne- 
gro was  to  go  to  the  house  the  night  she  was 
killed,  and  she  was  killed  before  he  got  there. 
Appellant  was  also  placed  in  position  that 
he  coDld  have  known  that  the  other  negro 
was  going  to  deceased's  home.  As  to  appel- 
lant's objection  to  the  court's  qualification  of 
one  of  Ills  bills,  be  should  have  done  this 
betote  filing  the  bill  as  qualified.  Blaln  v. 
State,  34  Tex.  Cr,  K.  448,  31  S.  W.  368. 

[12]  After  Mrs.  Dolman  had  testifled  to 


seeing  the  woman  moaning  and  swaying  her 
body,  raising  her  body  on  her  elbows,  and 
screaming  when  the  doctor  examined  her 
wounds,  and  heard  what  the  witnesses  said 
to  her,  and  her  answers,  there  was  no  error 
in  permitting  her  to  state  that  in  her  opinion 
the  witness  was  conscious.  This  is  one  of  the 
instances  in  which  the  witness  in  language 
cannot  portray  what  she  sees  and  observes 
and  is  permitted  to  express  an  opinion. 

[13]  The  only  other  objection  is  that  the 
testimony  is  insufiiclent  to  sustain  the  death 
penalty.  If  the  evidence  will  not  sustain  the 
death  penalty,  it  is  wholly  because  appellant 
is  not  sufficiently  identified  as  the  person 
who  committed  the  crime,  and,  If  that  is  true, 
no  penalty  should  be  sustained.  The  mode 
and  manner  of  killing  this  woman  was  most 
cruel  and  wanton.    The  doctor  testified: 

"When  I  arrived,  in  the  servant  house  I  found 
a  negro  woman  lying  on  the  floor,  with  her  face 
literally  beat  all  to  pieces.  I  have  practiced 
medicine  for  20  years,  and  I  have  never  seen 
anything  like  it.  This  upper  Jaw  was  broken, 
and  all  of  her  teeth  on  this  aide,  right  side, 
were  knocked  loose.  Her  lower  Jaw  was  broken, 
and  she  was  beat  over  the  head.  I  think  there 
wag  seven  dutiact  marks  on  her  head.  It  looked 
like  this  had  been  done  with  a  hammer,  and,  in 
fact,  I  found  a  hammer  lying  there  on  the  floor, 
bloody,  that  compared  with  It;  that  is,  the  bit 
of  a  hammer  compared  with  the  size  of  the 
wounds  on  her  head." 

Appellant's  counsel  made  an  able  defense 
and  undertook  to  fasten  the  crime  on  anoth- 
er and  prove  an  alibi  for  appellant.  The 
Jury  solved  these  questions  against  him,  and 
we  cannot  say  they  were  not  authorized  to 
do  so. 

The  motion  for  rehearing  is  overruled. 


WILSON  V.  STATE.     (No.  4111.) 

(Court  of  Criminal  Appeals  of  Texas.    Jane  7, 

1916.     On  Motion  for  Beheaiing, 

June  23,  1916.) 

1.  Homicide   «=s>250— Evidbncb— Sufficikn- 

Cy— MUBDEB. 

Evidenco  held  to  sustain  a  conviction  for 
murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  615-517;   Dec.  Dig.  •=>250.] 

2.  HoMiciDB    <&=>300(2}— iNsmucTioN— SixF- 
Defense. 

An  instruction  that  accused  was  Justified  in 
killing  deceased  if  he  asked  for  a  knife  and 
said  he  would  kill  accused,  or  made  either  state- 
ment, is  not  error,  since  the  coupling  of  the 
statements  is  cured  by.  the  alternative  clause. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  616;   Dec  Dig.  «=3S00(2).] 

Appeal  from  District  (Jonrt,  Uvalde  Coun- 
ty;  K.  H.  Bumey,  Judge. 

Kid  Wilson  was  convicted  of  murder,  and 
he  appeals.    Affirmed. 

L,  Old  and  Paul  R.  ElUs,  both  of  Uvalde, 
for  appellant,  C,  C,  McDonald,  Asst  Atty. 
Gen,,  for  tbe  State. 
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DAVIDSON,  J.  Appellant  was  convicted 
of  murder  and  given  6  years  In  the  peniten- 
tiary. 

[1]  There  are  no  bills  of  exception  In  the 
record  except  objections  to  the  court's  charge. 
The  first  exception  to  the  charge  Is,  the 
court  was  In  error  In  submitting  the  issue 
of  murder.  We  are  Inclined  to  believe,  un- 
der the  evidence,  the  court  did  not  In  this 
matter  commit  error.  A  statement,  briefly, 
of  some  of  the  facts,  will  show  that  appel- 
lant was  a  boy  17  or  18  years  of  age,  and 
deceased  a  man  about  80.  The  difference  In 
weight  was  In  favor  of  the  deceased  by  about 
40  pounds.  Deceased  and  his  wife  were  not 
living  together.  The  testimony  Indicates  that 
It  Is  probable  that  the  defendant  may  have 
been  a  contributing  cause  of  their  separa- 
tion. On  the  nlgbt  of  the  trouble  Williams 
and  his  wife  and  the  wife  of  deceased  were 
in  company  on  the  street  walking.  Defend- 
ant met  tbem, '  stopped  deceased's  wife  and 
engaged  her  In  conversation.  Just  prior  to 
meeting  the  deceased's  wife  appellant  bor- 
rowed a  knife  from  <Mie  of  the  state's  wU> 
'  nesses,  who  testified  in  this  connection: 
■  "As  we  come  down  the  street  the  defendant 
asked  me  to  lend  him  my  knife,  and  I  handed 
it  to  him  right  in  front  of  Mr.  Pilgreen's  house. 
At  that  time  he  and  I  and  Rastus,  who  was 
Andrew  Gordon,  were  walking  down  the  street, 
and  after  I  had  let  him  have  the  knife,  Andrew 
Gordon  and  I  stopped  because  I  had  broken  my 
suspenders  and  wanted  to  fix  them.  When  we 
stopped  defendant,  Kid  Wilson,  walked  on.  It 
was  after  dark,  and  I  could  not  see  him  all  the 
way,  but  we  went  right  behind  him.  The  next 
time  I  saw  him  was  when  we  overtook  him; 
he  was  standing  on  the  sidewalk  talking  to 
Agnes  Davis,  and  I  walked  by  them  while  they 
were  standing  there  talking,  and  right  after  1 
passed  them  I  met  Henry  Davis,  and  I  walked 
on  by  a  little  way,  and  turned  around  and 
watched  them,  as  I  expected  trouble.  I  was  in 
sight  of  them  at  the  time,  and  Kid  Wilson  was 
standing  there  talking  to  Henry  Davis'  wife, 
and  I  saw  Henry  Davis  go  straight  down  the 
sidewalk  and  go  straight  towards  them,  and  when 
he  got  to  where  they  were  they  went  together 
and  began  fighting,  and  Mrs.  A^es  Davis  spoke 
to  them,  and  said,  'You  all  quit,'  and  repeated 
it  two  or  three  times.  While  they  were  fight- 
ing Richard  Wflson,  who  was  a  brother  to  Kid, 
came  up  to  them.  He  was  back  down  the  street 
behind  them  with  Nettie  Grant,  and  he  came  up 
there,  and  when  he  got  there  I  saw  Richard  Wil- 
son push  them  apart,  and  then  they  went  back 
together,  and  at  that  time  Mrs.  Davis  had  hold 
of  Henry,  at  least  it  looked  that  way  to  me. 
'About  the  time  that  Richard  Wilson  got  there 
Sol  Williams  came  np,  and  then  immedlhtely 
after  that  the  third  fight  took  place;  that  is, 
they  went  together  the  third  time,  and  immedi- 
ately after  they  had  gone  together  the  thini 
time  I  heard  Henry  Davis  say,  'Oh,  I>ordy!  I 
am  cut  all  to  pieces!'  aMd  about  that  time  I 
ran  off." 

The  knife  Is  described  to  be: 

"A  lar^e  bone-handled  knife,  with  a  big  bladia 
about  3  inches  long,  which  length  of  the  blade 
was  admitted  to  be  correct  by  the  attorney 
representing  the  defendant,  and  the  attorney 
representing  the  state." 

It  Is  also  shown  by  Williams  that  when 
he  and  his  wife  and  deceased's  wife,  Agnes 
Davia,  met  appellant  he  asked  Agnes  Davis 


to  stop  and  talk  to  bim.  While  talking  de* 
ceased  came  up  and  a  fight  ensued.  It  might 
be  further  added  that  the  previous  witness 
testified: 

"Tes;  this  is  the  knife  I  loaned  defendant  on 
the  street  about  150  yards  from  where  the  fight 
took  place.  It  is  my  koife,  and  at  tlie  time  that 
I  loaned  it  to  him  he.  did  not  say  what  he  want- 
ed with  it,  and  there  was  nothing  said  about  it : 
he  just  said,  'Howard,  lend  me  your  knife,'  and 
I  handed  it  to  him,  open.  At  the  time  I  loaned 
this  knife  to  Kid  Wilson  he  carried  it  off  in  his 
hand,  and  it  was  open  at  the  time  I  gave  it  to 
bim,  and  I  never  saw  him  close  it  up,  or  put  it 
in  his  pocket.  I  never  saw  any  knife  or  arm  at 
any  time  on  Henry  Davis  during  the  fight." 

The  defendant's  theory  of  the  case  was 
that  he  was  talking  with  the  wife  of  the  de- 
ceased at  the  time  he  came  np;  that  deceas- 
ed rushed  at  him,  struck  him  with  bis  fist, 
and  broke  bis  glasses,  injuring  his  eye,  and 
knocking  htm  down.  This  was  the  beginning 
of  the  fight  He  also  testified  to  some  ex- 
pression of  the  deceased  who  caUed  on  his 
wife  for  a  knife,  stating  that  he  expected  to 
"kill  the  damn  blade  son  of  a  bitch,"  re- 
ferring to  defendant 

We  are  of  opinion  that  under  this  state  of 
facts  the  court  was  not  in  error  in  submit- 
ting the  issue  of  murder  to  the  jury.  We 
think  the  facts  Justified  the  court  to  so 
(diarge. 

[2]  There  is  an  exception  to  the  charge, 
which  should  be  noticed.  It  is  what  is 
styled  in  the  exception  as  subdivision  or 
paragraph  No.  17  of  the  court's  charge, 
wherein  he  applies  the  law  of  self-defense  to 
the  facta.  Numerous  cases  are  cited  by  ap- 
pellant to  sustain  his  criticism  of  the  charge. 
After  giving  paragraphs  Nos.  15  and  16,  the 
usual  stereotyped  definition  of  self-defense, 
the  court  gave  what  Is  styled  paragr^h 
No.  17,  as  follows: 

"You  are  further  instructed  on  the  law  of 
self-defense  as  applied  to  the  faets  of  this  case, 
that  if  you  find  from  the  evidence  that  the  de- 
fendant did  on  or  about  the  time  alleged,  and 
with  a  knife,  cut  and  stab,  and  thereby  kill  the 
said  Henry  Davis,  but  you  farther  find  that  at 
tlie  time,  or  jnst  prior  to  the  time  that  he  did  so, 
the  said  Henry  Davis  had  made  an  assault  upon 
the  defendant  and  knocked  him  down,  and 
that  thereafterwards  in  the  pursuance  of  the 
difiiculty  between  them,  if  any,  the  deceased, 
Henry  Davis,  called  to  his  wife  to  ^e  bim  bis 
knife,  and  remarked  at  the  same  time  that  'I 
will  kill  the  black  son  of  a  bitch,'  or  if  he  made 
either  of  said  statements,  and  thereupon  ap- 
proached the  defendant,  -or  made  as  aasanlt 
upon  him  in  the  nighttime,  and  that,  as  viewed 
from  the  standpoint  of  the  defendant  at  the 
time,  he  believed  that  he  was  in  danger  of  se- 
rious bodily  injury  or  death  at  the  hands  of  the 
said  Henrv  Davis,  from  such  attack,  or  threat- 
ened attack,  if  any,  and  that  while  so  believing, 
he  pulled  his  knife  and  cut  and  stabbed  the  said 
Henry  Davis  and  thereby  killed  him,  then  in 
case  you  so  find  the  facts  to  be,  or  if  there  is  a 
reasonable  doubt  in  your  mind  that  such  were 
the  facts,  yon  will  acquit  the  defendant,"  etc. 

Appellant's  proposition  is  that  the  cou- 
pling of  conditions  and  statements  as  was 
done  in  the  first  portion  of  this  charge  was 
errojc,    H«d  the  charge  stopped,  at  that  pokib-^ 
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the  case  shoxdd  be  rerersed,  tmt  after  stating 
those  he  then  Instructed  the  Jury  that  tt  de- 
ceased made  either  of  said  statements  and 
approadied  the  defendant  or  made  an  as- 
sault upon  him  In  the  nighttime,  they  should 
give  Mm  the  benefit  of  the  doubt  and  ac- 
gnlt  him.  Several  cases  are  cited  by  appel- 
lant to  sustain  his  criticism  of  the  charge  in 
regard  to  coupling  of  conditions  upon  which 
the  jury  should  base  self-defense.  Among 
those  Is  Lara  v.  State,  48  Tex.  Or.  R.  668, 
S9  S.  W.  840.  An  examination  of  the  Lara 
Case  discloses  the  conditions  coupled  were 
not  altematlTe  or  In  the  disjunctive  of  those 
conditions.  In  the  instant  case  the  court, 
after  joining  these  together  and  Informing 
the  Jury  If  these  matters  occurred,  defend- 
ant would  be  entitled  to  an  acquittal,  then 
to  guard  against  any  supposed  error,  and 
state  the  law  favorable  to  defendant,  he  in- 
strocted  them  If  th«y  believed  either  state- 
ment or  condition,  that  appellant  would  be 
entitled  to  an  acquittal,  or  if  they  bad  a 
reasonable  doubt  thereof  they  should  acquit. 
We  are  of  opinion  that  this  charge,  while  In- 
artistic, gave  the  benefit  to  the  defendant 
of  the  law  of  aelf-defeoM  from  the  stand- 
point that  If  either  one  of  these  statements 
or  conditions  existed,  or  there  was  a  reason- 
able doubt  about  It,  he  should  be  acquitted. 

It  is  also  Insisted  that  the  evidence  is  not 
Buffident  to  justify  the  verdict  of  murder, 
and  that  no  higher  offense  thaoi  manslaugh- 
ter is  in  the  case  by  the  testimony.  We  have 
stated  enough  of  the  testimony,  we  tldnk, 
with  reference  to  the  charge  submitting  the 
Issne  of  murder,  to  show  the  jnry  was  Josti- 
fied  in  finding  against  appellant's  contention 
on  that  proposition. 

We  are  of  opinion  there  is  no  such  error  in 
the  record  as  would  require  a  reversal  of 
the  judgment.    It  is  therefore  affirmed. 

On  liotloa  for  Behearlng. 

On  a  former  day  of  the  term  the  judgment 
herein  was  afihrmed.  Appellant  in  his  mo- 
tion for  rehearing  attacks  the  following  ex- 
pression in  the  original  opinion: 

"Deceased  and  bis  wife  were  not  living  togeth- 
er. The  testimony  indicates  that  it  is  probable 
that  the  defendant  may  have  been  a  contrib- 
uting cause  of  their  separadon." 

The  motion  contends  that  this  statement  is 
not  supported  by  the  record.  The  writer 
was  responsible  for  the  expression  In  the 
original  opinion,  and  in  the  light  of  the  criti- 
cism has  reviewed  the  testimony  to  ascertain 
if  an  injustice  lias  been  done  appellant  by 
reason  Of  Ibe  Statement. 

The  state's  case,  through  the  witness  Wll- 
Itams,  is  to  the  effect  that  he  and  his  wife 
and  the  wife  of  deceased,  Agnes  Davis,  were 
walking  along  the  street  together  and  met 
appellant,  who  stopped  Agnes  Davis  and 
stated  to  her  he  wanted  16  see  "her  a  mo- 
ment Witness  says  he  and  his  wife  walked 
on  down  the  street  and  met  deceased:  that 
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he  and  his  wife  stopped  and  turned  around 
and  watched  deceased  go  down  the  street. 

"Immediately  after  that  I  beard  some  one  say 
■omening,  irat  could  not  tell  what  it  was  that 
was  said  and  who  said  it,  aad  then  I  heard  some 
blows  passed,  and  then  I  started  back  down 
there,  and  left  my  wife  standing  on  the  sidewalk. 
When  I  got  to  where  they  wers  they  were  not 
fighting,  bat  jnst  as  I  got  there  they  went  to- 
gether again,  and  I  heard  Agnes  Davis  hoUer 
for  some  one  to  come  there ;  tuat  there  was  a 
fight." 

Just  as  they  were  pushed  apart  by  Rich- 
ard Wilson,  brother  of  defendant,  appellant 
reached  for  something  in  his  pocket  and 
rushed  up  to  deceased  "and  made  two  swipes 
with  his  right  hand  on  the  left  side  of  Hen- 
ry Davis,  the  dead  man.  He  just  ran  at 
Henry  Davis  and  struck  him,  and  then  the 
defendant  and  Richard  AVilson,  his  brother, 
ran."    This  witness  further  says: 

"Yes;  before  that  time  Kid  Wilson  had  told 
me  that  he  liked  Mrs.  Agnes  Davis,  the  wife  of 
the  deceased,  and  liked  her  company  because 
she  was  so  jolly  and  pleasant." 

This  witness  further  testtfled  he  had  not 
heard  of  any  previous  trouble  between  de- 
ceased and  defendant  These  witnesses 
seemed  to  have  been  impressed  with  the  idea 
that  when  deceased  aiH>roached  where  appel- 
lant and  the  wife  of  deceased  were  engaged 
in  conversation  that  something  was  going  to 
happen.    The  witness  further  testified: 

"I  had  never  seen  Kid  Wilson  at  Agnes  Davis' 
house  since  she  and  her  husband  had  separated; 
he  used  to  go  there  while  they  lived  together, 
but  I  have  never  seen  him  there  since  they 
separated." 

The  testimony  further  shows  from  another 
witness: 

"The  next  time  I  saw  him  was  when  we  over- 
took him  [appellant]  and  he  was  standing  on 
the  sidewalk  talking  to  Agnes  Davis,  and  I 
walked  by  them  while  they  were  standing  there 
talldng,  and  right  after  I  passed  them  I  met 
Henry  Davis,  and  I  walked  on  by  a  little  way 
and  turned  around  and  watched  them,  as  I  ex- 
pected trouble.  I  was  In  sight  of  them  at  the 
Bme,  and  Kid  Wilson  was  standing  there  talk- 
ing to  Henry  Davis'  wife,  and  I  saw  Henry 
Davis  go  straight  down  the  sidewalk,  and  go 
straight  towards  them,  and  when  he  got  to 
where  they  were  they  went  together  and  be- 
gan fighting." 

The  witness  further  testified: 

"1  heard  Henry  Davis  say,  'Oh,  Lordy!  I 
am  cut  all  to  pieces!'  and  about  that  time  I 
ran  oH.  At  the  time  that  I  loaned  ttiis  knife  to 
Kid  Wilson  he  carried  it  in  his  ha^d,  and  it 
was  open  at  the  time  I  gave  It  to  him.  and  1 
never  saw  faim  close  it  up,  or  put  It  in  his  pock- 
et I  never  saw  any  knife  or  arm  at  any  time 
on  Henry  Davis  during  the  fight." 

The  defendant  himself  testified,  referring 
to  deceased: 

"I  bad  never  had  any  tronble  before.  I  had 
been  to  his  house  some,  while  he  and  his  wife 
lived  together,  but  was  never  there  except  while 
he  was  there,  and  after  they  separated  I  never 
went  bock  any  more." 

The  defendanit  denied  being  the  c&use  of 
the  separation.     Other  testimony  of  t  kin- 
dred nature  might  be  added  to  the  above.    If 
this  does  not 
original  opinion,. 


Ight  be  added  to  the  above.    If    ^^-^  t 

justify  the  statement  In  tbe;   ^QQg[^ 
>»,,  the  writer  is  still  of  the ^  O 
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opinion  that  It  would  be  rather  dlfQcult  to 
understand  what  this  testimony  means. 
That  they  were  separated  Is  not  contested. 
Bvery  witness  who  testifles  In  regard  to  the 
matter  shows  that  deceased  and  his  wife 
were  separated.  Defendant  said  there  had 
never  been  any  trouble  before  this  occasion, 
yet  he  stopped  the  wife  of  deceased  on  the 
street,  having  prepared  himself  with  a  large 
knife  beforehand,  and  deceased  evidently  an- 
ticipating something,  approached  defendant 
and  his  (deceased's)  wife,  rapidly,  and  imme- 
diately upon  reaching  them  defendant  says 
deceased  knocked  him  down  and  broke  his 
glasses,  then  rushed  on  him  again,  and  he 
(appellant)  stuck  his  knife  in  him.  We  are 
still  of  opinion  that  the  statement  criticized 
by  counsel  found  in  the  original  opinion 
might  be  intensified  and  yet  be  within  legiti- 
mate deduction  from  the  facts.  It  Is  not  my 
purpose  to  take  up  the  facts  and  argue  and 
discuss  that  question  farther.  That  every 
witness  who  testified  In  regard  to  the  mat- 
ter seemed  to  have  anticipated  there  would 
be  trouble  at  the  time  is  not  to  be  questioned 
by  this  record,  and  the  fact  that  appellant 
was  talking  to  deceased's  wife,  having  pre- 
pared himself  with  a  large  open  knife  loaned 
to  him  by  a  witness  who  testifles  and  whose 
evidence  is  quoted  In  the  original  opinion,  la 
also  not  debatable,  there  having  been  no 
other  trouble  between  the  parties  and  no 
occasion  for  it,  as  shown  by  the  testimony 
of  the  defendant,  and  it  was  before  the  jury 
for  their  consideration.  The  deduction  or 
conclusion  is  fully  fair  that  the  wife  of  de- 
ceased and  deceased's  separation  from  her 
entered  into  this  case. 

I  do  not  care  to  discuss  the  court's  charge 
as  set  forth  in  the  original  opinion.  The 
cases  relied  upon  by  appellant  (Lara  v.  State, 
48  Tex.  Or.  B.  668,  89  S.  W.  840,  Dodson  v. 
State,  45  Tex.  Cr.  R.  574,  78  S.  W.  614,  and 
McMillan  v.  State,  73  Tex.  Cr.  R.  343,  165 
S.  W.  676)  are  not  In  point.  Had  the  court's 
charge  terminated  with  coupling  the  condl- 
tfons  as  found  in  the  charge  and  gone  no 
further,  those  cases  would  have  been  in  point 
and  required  a  reversal  of  this  Judgment. 
But  the  court,  after  giving  these  conditions 
in  his  charge  on  self-defense,  gave  the  con- 
verse of  It  favorable  to  the  defendant,  and 
instmcted  the  Jury  that  if  either  of  these 
statements  or  conditlbns  occurred  and  de- 
ceased made  an  attack  which  brought  actual 
or  apparent  danger  to  defendant,  he  had  a 
right  to  kill.  It  occurs  to  us  this  was  fa- 
vorable to  defendant  so  far  as  that  phase 
of  the  charge  Is  concerned.  The  court  gave 
a  full  charge  on  both  actual  and  apparent 
danger.  Having  given  a  charge  that  would 
have  been  reversible  by  coupling  all  the  con- 
ditions, the  court  then  instructed  the  jury 
that  if  either  statement  was  made  or  any 
condition  occurred  followed  by  the  attack, 
real  or  apparent,  on  the  pait  of  deceased. 


the  defendant  should  be  acqaitted.  It  pre- 
sents the  opposite  side  or  the  reverse  propo- 
sition favorably  we  think  to  the  defendant. 
The  first  part  of  the  charge  should  not  have 
been  given,  but,  having  given  It,  the  court 
then  instructed  the  jury  favorably  to  defend- 
ant's side  of  the  case.  But  in  any  event, 
the  jury  was  instructed  that  if  either  of 
these  matters  occurred  or  any  other  state- 
ment was  made  by  deceased,  appellant  was 
entitled  to  an  acquittal,  provided  it  present- 
ed to  him  either  actual  or  apparent  danger. 

The  motion  for  rehearing,  therefore,  will 
be  overruled. 


CUIIilA  V.  STATE.    (No.  4073.) 

(Court  of  Criminal  Appeals  of  Texas.    May  31. 

1816.    Rehearing  Denied  June 

21,  1916.) 

1.  Beckiving  Stolen  Goods  ^=9l— Statute. 

Pen.  Code  1911,  art.  1349,  forbids  either  the 
receiving  or  concealing  of  stolen  personal  proi>- 
erty. 

[Ed.  Note.— For  other  cases,  see  Recdving 
Stolen  Goods,  Cent  Dig.  H  1-8:  Dec.  Dig. 
<S=>1.] 

2.  Bbceitino  Stolen  Goods  d=37(6)— Suffi- 

ciENCT  OF  Accusation — Construction. 
An  indictment  alleging  that  accused  receiv- 
ed and  concealed  certain  personal  property  will 
warrant  a   conviction    for   either   receiving  or 
concealing. 

[Ed.  Note.— For  other  cases,  see  Beceiving 
Stolen  Goods,  Cent  Dig.  {  14;  Dec  Dig.  €=» 
7(6).] 

3.  Beceiving  Stolen  Goods  €=»8(3)  —  Evi- 
dence—Suitficienct. 

Evidence  held  to  sustain  an  attorney's  con- 
viction for  receiving  and  concealing  a  revolver 
stolen  by  his  client 

[Ed.  Note.— For  other  cases,  see  Receiving 
Stolen  Goods,  C»it  Dig.  {$  16,  17;  Dec.  Dig. 
«=»8(3).] 

4.  Cbiminal  Law  <g=>116e%(12)—TBiAi/— Cos- 
duct  OP  Tbial— Conduct  of  Judob— Bkak- 
ination  of  Witnesses. 

It  was  not  prejudicial  error  for  the  trial 
court  to  ask  accused  if  he  intended  to  testify 
that  it  was  his  policy  as  an  attorney  to  withhold 
from  the  authorities  information  aa  to  stolen 
property  in  bis  possession. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  3125;  Dec.  Dig.  <8=»1166H 
(12).5 

Appeal  from  Harris  CJounty  Court,  at  Law; 
Murray  B.  Jones,  Judge. 

Jack  Cuilla  was  convicted  of  receiving  and 
concealing  stolon  property,  and  appeals.  Af- 
firmed. 

K.  C.  Barkley  and  Cooper  &  Merrill,  all 
of  Houston,  for  appellant  John  H.  Crooker, 
Cr.  Dist  Atty.,  E.  T.  Branch,  Frank  WilU- 
ford,  Jr.,  and  L.  M.  Williamson,  all  of  Hous- 
ton, and  C  C.  McDonald,  A^t  Atty.  Gen., 
for  the  State. 

PRENDERQAST,  P.  J.  Appellant  was 
convicted  of  receiving  and  concealing  stolen 
property  worth  $15,  and  his  punishment  as- 


sessed at  a  fine  of  IIQO  and  six  months  in 
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iaO.  The  statute  Is:  If  any  person  Shall  re- 
ceive or  conceal  property  which  haa  beeo 
gtolen,  knowing  It  to  have  been  so'  acqnlred, 
be  shall  be  punished  the  same  as  If  he  bad 
stoloi  the  projwrty.    P.  C.  art  1349. 

[1,2]  It  is  not  necessary  for  a  person  to 
be  guilty  under  this  statute  that  he  shall 
both  receive  and  ccmceal,  but  the  offense  is 
if  he  shall  do  either — receive  It  or  conceal 
it — knowing  at  the  time  that  it  was  stolen. 
Tbis  statute  is  clear  as  to  this,  and  has  al- 
ways been  held  by  this  court  as  stated,  and 
It  has  always  been  held  that  it  is  not  neces- 
sary to  charge  nor  prove  the  accused  with 
having  received  or  concealed  the  property 
with  Intent  to  defraud  any  particular  per- 
son. 

"If  the  receiver  of  stolen  property  received 
it  for  the  purpose  of  aiding  the  thief,  or  for 
conccsling  it,  without  expecting  to  receive  any 
reward  thereby,  he  ia  equally  guilty  as  if  he  had 
bought  it  from  the  thief,  with  a  knowledge  that 
it  was  stolen  with  the  intent  to  defraud  the 
owner."    Nourse  v.  State,  2  Tez.  App.  314. 

In  the  same  case  It  is  held: 

"When  the  receiver  knows  that  the  goods  have 
been  gtolen  by  the  thief,  then,  if  after  the  offense 
of  theft  is  complete  be  receives  or  conceals  the 
stolen  property,  to  aid  the  thief  in  escaping  de- 
tection, or  to  assist  him  in  disposing  oi  it,  the 
offense  is  complete." 

See,  also,  2  Bishop's  New  Grim.  L«w,  | 
1138;  Arcia  y.  State,  26  Tex.  App.  205,  9 
8.  W.  685;  State  v.  Hushing,  69  N.  0.  29,  12 
Am.  Rep.  641 ;    Com.  v.  Bean,  117  Blass.  141. 

The  indictment  her^n  alleged  that  appel- 
lant did  receive  and  conceal.  Under  such  al- 
legation the  accused  can  be  convicted  for  ei- 
ther receiving  or  concealing.  Branch's  Orlm. 
Law,  S  907. 

"The  word  'conceal'  is  not  to  be  given  the  lit- 
eral construction  of  hiding,  bat  the  handling  of 
property  in  a  manner  that  would  throw  the 
owners  off  their  guard  in  their  search  and  inves- 
Hwtion  for  the  same."  Polk  v.  State,  60  Tex. 
Cr.  R  150,  131  S.  W.  580;  Davis  v.  State,  61 
Tei.  Cr.  B.  611, 136  S.  W.  45. 

"Property  can  be  concealed  by  carrying  it  off." 
Moeelev  r.  State,  36  Tex.  Cr.  R.  578,  37  S. 
W.  736,  88  S.  W.  197,  and  the  Polk  and  Davis 
Cases,  supra. 

[3]  Appellant  contends  that  the  evidence 
is  insuiUdent  to  sustain  the  conviction.  We 
have  carefnlly  read  and  studied  the  testi- 
mony. In  our  oplniou,  it  Is  amply  sufficient 
to  sustain  a  conviction  for  both  receiving  and 
concealing  the  stolen  pr(4)erty.  The  great 
preponderance  of  the  testimony  clearly  es- 
tablislies  both  a  fraudulent  receiving  and  a 
OMiceaUng  of  the  stolrat  property.  Most  of 
the  facts  wet«  established  by  both  jrasitive 
and  circumstantial  testimony  without  con- 
tradiction. It  is  tme,  there  was  some  con- 
flict in  the  testimony  on  some  points,  but, 
even  where  there  was  conflict,  the  Jury  were 
clearly  authorized  to  believe  the  Incriminat- 
ing testimony  which  they  evidently  did. 

We  will  not  recite  the  testimony  in  detail, 
bnt  we  will  give  the  substance  of  what  It  es- 
tablished and  what  the  jury  were  clearly 
authorized  to  believe  and  find  therefrom: 

Will  Cortis  buivlariaed  the  Acivo  o£  A. 


Tomastno,  and  at  the  time  stale  therefrom  a 
lot  of  dry  goods  in  piece  bolts  and  a  Smith 
&  Wesson  38  caliber  pistoL  He  at  once  took 
this  property  to  the  house  of  his  "kept  wo- 
man," EllBora  Pero.  She  undertook  to  con- 
ceal the  property,  and  did  conceal  it  about 
her  premises,  hiding  said  pistol  and  another 
Colt  pistol  also  at  a  different  place  from  the 
other  stolen  property.  About  December  5th 
the  officers,  in  hunting  for  this  and  other 
stolen  property,  searched  several  houses 
therefor  in  her  Immediate  ndghborbood. 
She  became  alarmed,  fearing  she  might  get  in 
trouble  about  it  On  the  morning  of  Decem- 
ber 6th,  which  was  Sunday,  the  officers  ar- 
rested Gnrtis  and  placed  him  in  JalL  She 
telephoned  to  appellant  and  his  partner,  ask- 
ing them  to  come  to  her  house.  His  partner 
first  went  and  had  an  interview  with  the  wo- 
man. A  little  later  appellant  himself  went 
to  her  house  and  Interviewed  her.  She  told 
both  of  them  that  said  goods  and  said  Smith 
&  Wesson  pistol  had  been  stolen  by  Curtis, 
and  that  she  had  concluded  to  bam  them, 
fearing  that,  if  the  officers  found  her  in  pos- 
session, she  would  get  in  trouble.  She  em- 
ployed appellant  and  his  partner  to  repre- 
sent Curtis.  They  had  her  then  to  put  all 
of  those  stolen  goods,  including  the  pistols, 
in  two  packages,  and  that  they  would  take 
them.  Later  that  evening  they  both  went  to 
her  house,  got  all  of  said  stolen  goods  and 
plBtols,  and  took  them  to  their  office. 

About  the  same  time  of  the  burglary  of 
Tomasino's  house  Curtis  burglarized  anoth- 
er store  and  stole  some  dry!  goods  there- 
from belonging  to  the  ScbaefCers.  Elnora 
Pero  told  them  aboyt  this  burglary  and  theft 
also.  They  procured  from  her  the  address  of 
Curtis'  wife  and  went  to  see  her,  and  told 
her  they  were  employed  to  represent  Curtis, 
and  that  they  had  been  informed  that  there 
were  concealed  about  her  premises  some  of 
the  Schaeffer  stolen  goods.  They  induced 
her  (Curtis'  wife)  to  turn  over  to  them  those 
stolen  goods  also,  and  they  carried  them  to 
their  office.  In  their  office  they  placed  said 
pistols  in  the  drawer  of  appellant's  desk, 
where  they  were  concealed  from  observation. 
They  placed  both  of  the  other  sets  of  stolen 
dry  goods  in  a  closed  trunk.  The  next  morn- 
ing the  officers  learned  from  Curtis'  wife 
that  appellant  had  gotten  from  her  some 
stolen  dry  goods.  The  officers  first  took  the 
Schaeffers  there  to  see  if  they  could  identify 
any  of  those  goods  as  theirs,  not  then  having 
any  knowledge  that  appellant  had  procured 
said  stolen  goods  from  the  Pero  woman. 
Appellant  at  first  declined  to  permit  them  to 
examine  the  goods,  demanding  tliat  they 
should  describe  them  so  as  to  identify  them 
before  seeing  them,  but  flnally,  after  being 
insisted  upon  by  the  officer,  permitted  them 
to  examine  the  goods.  Upon  tills  examina- 
tion the  Schaeffers  identified  some  of  the 
goods  as  those  stolen  from  their  store.  Later 
the  officers  had  Tomasino  up 
could  identify  any  ot, those 
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Because  thosd  wMch  haa  been  stolen  from 
Tomasino  were  v^ece  goods,  and  all  marks 
had  been  taken  off  of  than,  Tomasino  could 
not  with  certainty  identify  any  of  tlMse 
goods  as  his  stolen  goods,  and  none  of  them 
at  that  time  were  identified  as  bis  goods. 
These  parties  examined  these  goods  more 
than  once  for  the  purpose  of  identifying 
them,  if  they  could,  but  in  the  condition  they 
were  Tomasino  could  ideatlfy  none  of  them 
as  his  at  that  time.  The  appellant  at  no 
time  when  the  officers  or  these  parties  were 
attempting  to  Identify  these  goods  called 
their  attention  to  the  fact  that  at  the  same 
time  they  had  gotten  the  goods  from  the 
Pero  negro  woman  they  also  got  from  her 
as  a  part  of  the  same  stolen  goods  said  pis- 
tols. They  said  nothing  abovt  it  whatever 
to  any  of  these  parties. 

On  December  13th  an  examining  trial  of 
Curtis  was  held  on  the  burglary  charge 
against  him.  Appellant  and  his  partner  rep- 
resented him,  were  present  at  the  examining 
trial,  and  heard  the  testimony  of  all  the 
witnesses.  They  heard  the  testimony  of 
Tomasino,  wherein  he  told  about  the  burglary 
of  his  house  and  the  stealing  from  him  of 
said  dry  goods  and  said  Smith  &  Wesson  pis- 
tol. He  accurately  described  the  Smith  & 
Wesson  pistol  so  as  to  clearly  identify  it 
Appellant  at  that  time  failed  to  disclose  to 
Tomasino,  the  justice  of  the  peace  who  held 
the  examining  trial,  or  any  of  the  officers,  the 
fact  that  he  had  received  that  pistol  from 
the  Pero  negro  at  the  same  time  he  received 
the  other  goods  from  her.  On  that  examin- 
ing trial  Tomasino  testified  that  he  had  ex- 
amined the  dry  goods  in  the  trunk  in  their 
office,  but  could  not  identify  any  of  them  as 
his  property.  On  that  same  day,  after  Oie 
examining  trial,  appellant  told  Tomasino 
that  he  had  a  Colt  pistol,  but  did  not  then 
or  at  any  other  time  tell  him  that  he  had 
that  ^mith  &  Wesson  pistol.  Tomasino 
swore: 

That  he  knew  the  Colt  pistol  could  not  be  his, 
because  no  Colt  pistol  had  been  stolen  from 
bim ;  that  he  had  been  at  appellant's  office  sev- 
eral times,  both  before  the  examining  trial  of 
Curtis  and  several  times  afterwards,  and  appel- 
lant "never  told  me  that  he  had  in  his  posses- 
sion any  Smitii  &  Wesson  pistol,  the  kind  I  had 
lost  Cuilla  had  heard  me  testify  as  a  witness 
at  the  examining  trial,  and  heard  me  describe 
the  gun  which  I  now  identify  In  court  as  the 
one  that  was  stolen  from  me  at  the  time  Will 
Curtis  burglarized  my  housa  If  s  a  Smith  & 
Wesson  pistol." 

On  this  trial  this  pistol,  having  later  been 
procured  from  Cuilla,  .was  thoroughly  iden- 
tified by  Tomasino  as  the  pistol  stolen  from 
him  by  Curtis,  and  appellant  and  his  part- 
ner both  conceded  that  that  was  one  of  the 
pistols  they  got  from  the  Pero  woman  when 
they  got  it  and  the  other  stolen  goods  of 
Tomaslno's.  A  few  days  after  said  examin- 
ing trial  appellant  met  one  of  the  officers 
who  had  been  active  in  trying  to  have  the 
goods  identified  and  in  the  prosecution  of  Cur- 
tis, laugbed,  and  asked  htm  If  he  had  fiMmd 


that  pistol  of  TomaslDO's  yet  The  officer  re- 
plied that  he  had  not  He  continued  to 
smile  and  walked  away.  The  Pero  woman 
did  not  testify  in  the  examining  trial.  Aftr 
er  this  incident,  about  December  ^d,  the  offi- 
cer learned  from  the  Pero  woman  that  at 
the  time  she  turned  over  the  otber  Tomasino 
stolen  goods  to  appellant  and  bis  partner 
she  also  turned  over  to  Urn  a  plated.  Xbe 
officer,  after  teaming  this,  repeatedly  went  to 
appellant's  office  to  see  and  get  this  pistol, 
but  failed  to  find  him  in  bis  office.  Later 
he  sent  another  officer  to  get  that  pistol,  and 
upon  that  officer's  demand  of  appellant  of 
the  pistol  he  delivered  it  to  that  officer.  The 
appellant  and  his  partner  both  admitted  In 
their  testimony  that  the  Smith  &  Wesson 
pistol  that  they  then  turned  over  to  this  offi- 
cer, which  was  not  until  December  23d,  or 
afterwards,  was  the  same  Identical  pistol 
that  Tomasino  had  accurately  described  In 
his  testimony  on  the  examining  trial  as  hav- 
ing been  stolen  from  him  at  the  time  his 
other  goods  .were  stolen. 

[4]  Appellant's  partner,  Mr.  S.  J.  Schnitzel, 
testified  that  he'  and  appellant  attended  the 
corporation  court  on  December  6th  In  an 
upper  story  of  the  building  In  which  were 
situated  the  headquarters  ol  the  city  detec- 
tives, and  in  coming  down  therefrom  tbey 
were  bound  to  pass,  and  did  pass,  by  the  de- 
tectives' offices  and  saw  them  therein.  Ue 
swore: 

"^e  stolen  goods  had  been  in  our  office  from 
12  to  14  hours  then.  Cuilla  and  I  botji  knew 
there  had  been  a  burglary  committed,  and  the 
stuff  had  been  turned  over  to  us  by  the  Pero 
woman  with  the  information  that  the  alleged 
burglar.  Will  Curtis,  had  brought  them  to  her 
house,  and  we  had  information  that  this  alleged 
buiglar  bad  been  arrested,  and  we  were  repre- 
senting him.  Mr.  Cuilla  and  I  said  nothing  to 
the  detectives  about  us  having  the  alleged  stolon 
property  in  our  possession.  We,  as  lawyers, 
realized  the  fact  that  we  were  employed  in  rep- 
resentiniT  Will  Curtis,  and  probably  the  woman, 
if  anything  turned  up  against  her,  and  it  would 
not  have  been  good  policy  for  us  as  lawyers,  in 
cominc  from  down  in  the  oorporatioB.  court,  to 
tell  the  detectives  anything  we  knew  about 
these  goods,  or  where  the  goods  could  be  found." 

Appellant  In  bis  aroBa^xamlaatton  swore 
that,  when  the  Pero  woman  tamed  over  said 
dry  goods  to  him  and  his  partner,  she  told 
him  that  Curtis  had  turned  over  those  goods 
and  said  Smith  ft  Wesson  pistol  to  her  as 
stolen  property ;  that  he  was  present  at  the 
examining  trial  «f  Curtis  and  had  heard 
Tomasino  therein  testify  that  his  house  bad 
been  burglarized  and  a  38  caliber  Smith  ft 
Wesson  pistol  had  then  been  stolen  from  him. 
He  swore: 

"I  kept  the  gun  in  my  office  from  the  5th  day 
of  December  to  the  23d  day  of  December,  and 
did  not  say  anything  about  it  simply  because 
nobody  called  for  it  nor  identified  it.  I  did  not 
mention  the  fact  that  I  had  the  pistol  and  I 
concealed  it  for  the  simple  reason  that  nobody 
called  for  it"  That  be  did  not  tell  Tomasino 
at  any  time  that  be  had  that  pistol  in  his  office 
nor  that  be  had  gotten  that  pistol  from  the  Pero 
woman.  "I  would  not  have  given  it  up  till 
doomsday  if  the  detectives  bad  not  come  aud^ 
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(sked  for  It.  I  represented  Will  Ourtia  in  the 
district  coart,  and  advised  Mm  to  plead  (uiUy, 
vbicii  be  did." 

He  fort&er  testified  tbat  Onrtis  pleaded 
gnllty  to  barglarlzing  TomasiBo's  store  upon 
his  advice,  and  tbat  he  also  pleaded  guilty  to 
stealing  said  i>iBtol  from  Tomasino. 
Appellant  on  this  trial  further  testified: 
"I  heard  Mr.  Tomasino  testify  tbat  he  had  lost 
a  pistol  and  like  the  one  now  shown  me.  I 
heard  him  testify  to  this  at  the  examining;  trial 
of  Will  Curtis,  which  was  held  in  the  justice 
court  on  the  13th  day  of  December,  xes;  I 
remember  him  being  interrogated  about  some 
goods  tbat  were  stolen  out  of  his  store  at  the 
tame  time  the  pistol  was  stolea,  but  they  were 
not  able  to  identify  the  goods.  I  heard  him 
testify  that  in  that  burglary  he  had  lost  a  38 
caliber  Smith  &  Wesson,  and  this  examining 
trial  was  the  examining  trial  of  Will  Cortis 
charged  with  this  particular  burglary  of  Toma- 
sino's  house.  Elnora  Pero  had  told  me  at  the 
time  she  gave  me  the  pistol  that  Will  Curtis 
had  left  it  at  faer  house.  I  kept  the  gun  in  my 
office  from  the  6th  day  of  December  to  the  23d 
day  oi  December,  and  did  not  say  anything  about 
it  simply  because  nobody  called  for  it  or  iden- 
tified it.  X  did  not  mention  the  fact  that  I 
had  the  pistol,  and  I  concealed  it  for  the  simple 
reason  that  nobody  called  for- it." 

The  partner  of  appellant  testified: 
"Cnilla  and  I  both  knew  there  had  been  a 
burglary  committed,  and  the  stuff  had  been  turn- 
ed over  to  ns  by  the  Pero  women  with  the  in- 
formation that  Uie  alleged  burglar.  Will  Curtis, 
had  brought  them  to  her  house,  and  we  had  in- 
formation that  this  alleged  burglar  had  been 
arrested,  and  we  were  representing  him.  Mr. 
Coilla  and  I  said  nothing  to  the  deteetiTes  about 
ns  having  the  alleged  stolen  property  in  our  poe- 
■ession.  We,  as  lawyers,  realized  the  fact  that 
we  were  employed  in  representing  Will  Curtis, 
and  probably  the  woman,  if  anything  turned  up 
against  ber,  and  it  would  not  have  been  good 
policy  for  ns  as  lawyers,  in  coming  down  in  the 
corporation  court,  to  tell  the  detectives  anything 
we  knew  about  these  goods  or  where  the  goods 
could  be  found." 

We  canuot  understand  how  any  one  could 
seriously  contend  that  the  testimony  in  this 
case  was  Insufficient  to  sustain  the  verdict. 
We  cannot  see  how  any  honest  juror  there- 
from conld  come  to  any  other  conclusion  and 
find  any  other  verdict  than  that  of  guilty 
against  appellant  It  clearly  authorized  the 
Jury  to  find  him  guilty  for  fraudulently  both 
receiving  and  concealing  said  stolen  pistol 
with  the  full  knowledge  at  the  time  that  it 
was  stolen  when  he  both  received  and  con- 
cealed It 

When  appellant's  partner  testified  as  last 
quoted  above  this  occurred,  which  we  quote 
from  his  bill  as  qualified  by  the  trial  judge: 

"The  court,  wishing  to  understand  the  witness 
correctly,  propounded  this  question  to  bim:  'Do 
yon  mean  to  tell  this  jury  and  court  that  it  is 
your  policy  as  a  practicmg  lawyer  to  conceal 
from  the  officers  your  knowledge  of  the  where- 
abouts of  stolen  property  then  in  your  posses- 
sion?' The  witness  did  not  answer  the  question, 
and  the  coort,  over  objection  of  defendant,  asked 
this  question:  'Do  you  say  it  would  not  have 
been  policy  where  kiwyers  are  representing  a 
man  charged  with  theft  and  burglary  that  it 
is  not  poucy  to  inform  the  detectives*  depart- 
ment where  stolen  goods  can  be  fouad,  if  such 


stolen  property  was  then  in  your  poaseaadon?' 
To  which  the  witness  replied:  'You  asked  me 
if  I  thought  it  was  policy  to  fail  to  give  informa- 
ti<Hi  to  the  detectives'  department  as  to  the 
whereabouts  of  that  goods  at  that  time?'  The 
court  then  states:  "No,  sir;  the  question  was  as 
to  the  stolen  goods,  whether  you  considered  it 
policy  to  refuse  to  give  information  to  the 
detectives  about  stolen  property  if  such  property 
was  then  in  ypur  possession.'  To  which  ques- 
tion the  witness  answered:  'I  did  not  testify 
that  I  refused  to  give  such  informatioD.' " 

He  made  many  objections  to  the  court's 
asking  these  questions  and  eliciting  these 
answers.  As  thus  qualified,  this  bill  shows 
no  reversible  error.  This  court  has  held  that 
It  Is  perfectly  proper  for  the  court  in  order 
to  understand  a  witness  to  reiterate  a  ques- 
tion, or  have  the  Witness  explain  his  meaning. 
Elsworth  V.  State,  52  Tex.  Cr.  R.  1,  104  S.  W. 
903.  The  court  by  this,  we  think,  made  no 
such  intimation  to  the  jury  as  would  call  for 
a  reversal.  The  fact  tbat  the  trial  judge 
himself  Interrogates  a  witness  will  not  re- 
quire reversal  when  there  Is  no  showing  tbat 
probable  injury  was  done  the  accused  there- 
by. Harrell  v.  State,  39  Tex.  Cr.  R.  225,  45 
S.  W.  581;  Strapp  v.  State,  65  Tex.  Cr.  R. 
881,  144  S.  W.  941;  Mitchell  v.  State,  65 
Tex.  Cr.  E.  645,  144  S.  W.  1012;  Wragg  v. 
State,  65  Tex.  Cr.  R.  131,  145  S.  W.  343. 

The  court  committed  no  error  In  overrul- 
ing appellant's  motion  for  a  continuance  be- 
cause of  the  claimed  absence  and  Inability 
ojf  his  attorney  to  be  present  to  represent 
him  on  this  trial.  His  attorney  was  present 
and  did  represent  him. 

The  only  other  bill  appellant  baa  Is  to  the 
claimed  exclusion  of  their  attempt  to  have 
the  negro  woman  Pero  to  prove  up  that  she 
bad  signed  a  deed  to  them.  The  bUl  in  no 
way  discloses  how  this  testimony  on  this 
point  could  have  been  material  nor  what  ber 
answer  would  have  been.  The  best  we  can 
make  of  it  is  tbat  It  was  an  apparent  at- 
tempt at  most  to  impeach  her  on  a  wholly 
Immaterial  matter. 

There  Is  no  reversible  error  shown  In  this 
record,  and  the  judgment  will  be  affirmed. 


PIPPINS  V.  STATE.    (No.  40W.) 

(Court  of  Criminal  Appeals  of  Texas.    Hay  SI, 
1916.    Blearing  Denied  June  21,  1916.) 

HuBBANn  AUn   Wife  €=»302— Wifb   Deseb- 
Tiow— Otjilt. 

Where  defendant  left  his  wife  and  children 
with  some  supplies  merely  beeanse  he  did  not 
Hke  the  manner  in  which  his  wife's  people  treat- 
ed him,  he  was  guilty  of  willfully  desernag  them 
in  destitute  and  necessitous  circumstances, 
though  his  mother  would  have  supplied  the  wife 
vrith  necessaries. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  1100;  Dec.  Dig.  <S=3302.] 

Appeal     from     Taylor     Coonty     Ooort; 
B.  M.  Overshlner,  Judge. 
Gunce  Pippins  was  convicted  of  willfully 
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deserting  Us  wife  and  children,  and  be  ap- 
peals.   Affirmed. 

Scarborough  &  Davidson,  of  Abilene,  for 
appellant.  C.  0.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  J.  Appellant  was  convicted 
under  article  640a,  Vernon's  Ann.  Pen.  Code 
1916,  for  willfully  deserting  bis  wife  and  min- 
or children,  they  being  in  destitute  and  neces- 
sitous circumstances. 

Appellant  offers  no  testimony  tending  to 
show  any  justification  for  the  desertion  of  his 
family.  The  desertion  is  shown  beyond 
doubt,  and  his  only  excuse  for  deserting  them 
is  he  did  not  "like  the  m&nner  in  which  her 
people  treated  him."  He  does  not  say  his 
wife  mistreated  him  in  any  way,  nor  state  in 
what  way  her  people  had  mistreated  him.  He 
contends  that  she  had  some  supplies  when  he 
left,  and  his  mother  would  have  supplied  her 
necessities.  We  do  not  think  the  law  con- 
templates that  a  wife  and  children  shall  be 
left  upon  the  charity  of  the  mother  of  the 
man  deserting  his  wife. 

The  evidence  wiU  sustain  the  verdict,  and 
the  Judgment  is  affirmed. 


Ex  parte  VILLAREAL.    (No.  4112.) 

(Oourt  of  Orindnal  Appeals  of  Texas.    May  31, 
1816.    Rehearing  Denied  June  21,  1916.) 

1.  Habeas  Cobfds  «s»109— Commitment  fob 
Uband  Juby. 

Where  there  is  canoe  or  probable  cause  tor 
beUeving  an  offense  has  be^  committed,  the 
district  court  on  habeas  corpus  may  hold  the 
ptrty  for  an  investigation  by  the  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  SS  97,  US;    Dec.  Dig.  <S=>109.] 

2.  Habeas  Cobfus  9=a85(l)  —  Bttrdkn  or 
Proof. 

Tte  burden  of  proof,  in  habeas  corpus  trials 
before  a  district  judge  for  a  reduction  of  bail 
and  a  discharge  from  custody,  is  upon  the  state, 
which  must  show  probable  cause  for  holding  the 
arrested  party. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent.  IMg.  H  77,  78;   Dec.  Dig.  <8=385(1).] 

3.  liABCENT  «=»22— Bbinoing  Stolen  Pbop- 
EBTT  INTO  State  fbom  Fobeion  Country. 

One  who  commits  robbery,  or  steals,  in 
Mexico,  and  brings  the  proceeds  into  Texas,  is 
amenable  to  tbe  laws  of  Texas,  under  the  statute 
for  bringing  the  stolen  property  or  property  ac- 
quired by  robbery  into  the  state. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent. 
Dig.  §  49;  Dec  Dig.  <S=»22.] 

4.  Cbiminai.  Law  <&=»226— Pbbuxinabt  Ex- 
amination —  WArraa  OF  iNTBODUOCnON  OF 
Evidence. 

Where  defendant,  charKed  by  complaint  on 
information  and  belief  with  robbery  and  theft 
and  brinjring  the  stolen  property  into  Texas, 
waived  examination  and  gave  bond,  he  could  not 
complain,  in  habeas  corpus  proceedings,  of  being 
held  under  reasonable  bond  for  appearance  be- 
fore the  grand  jury,  having  waived  the  intro- 
duction of  evidence  by  the  state. 

{Eid.    Note. — For   other    cases,    see    Criminal 
Law,  Cent.  Dig.  H  4CS-471;  Dec.  Dig.  <8=>225.] 


Appeal  from  District  Court,  Val  Verde 
County;  Joseph  Jones,  Judge. 

Application  for  habeas  corpus  by  R.  R. 
ViUareal.  There  was  Judgment  holding  de- 
fendant for  Mb  appearance  bet<«e  tbe  giand 
Jury,  and  'he  app^s.    Affirmed. 

I>avld  B.  Hume,  of  Eagle  Pass,  for  appel- 
lant C.  C.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  Appellant  was  arrested 
on  a  complaint  charging  him  with  robbery 
and  theft  and  bringing  the  stolen  or  acquired 
property  into  Texas  and  into  the  county  of 
Terrell.  The  complaint  is  on  information  and 
belief.  Upon  his  arrest  he  was  carried  be- 
fore the  examining  court,  and  there  waived 
examination.  The  oourt  fixed  his  bond  at 
$500.  Later  he  applied  to  the  district  Judge, 
for  habeas  corpus  on  two  propositions: 
First,  a  reduction  of  ball,  and  second,  for  liis 
discharge  from  custody.  There  was  no  evi- 
dence Introduced  on  tbe  trial  as  to  the  facts 
attending  the  robbery  or  theft  So  the  case 
stands  upon  the  papers. 

[1-4]  Tliere  had  been  no  indictment  return- 
ed prior  to  the  hearing  of  the  writ  of  habeas 
corpus.  The  rule,  generally  stated,  with  ref- 
erence to  matters  involved  is  that  where 
there  is  cause  or  probable  cause  for  believing 
an  ofFense  has  been  committed  the  conrt  may 
hold  the  party  for  an  investigation  by  the 
grand  Jury.  The  burden  of  proof  in  habeas 
corpus  trials  of  this  character  is  upon  the 
state,  and  it  must  show  probable  cause  for 
holding  the  arrested  party.  Where  there  is 
no  evidence  introduced,  the  court,  of  course, 
mnst  act  upon  the  case  as  presented.  It 
appellant  committed  the  robbery  or  the  theft 
in  Mexico  and  brought  the  proceeds  acquired 
by  means  of  the  robbery  or  the  theft  Into 
Texas,  he  would  be  amenable  to  the  laws  of 
Texas  under  our  statute,  which  prohibits 
bringing  stolen  property  or  property  acquired 
by  robbery  into  the  state.  Appellant,  having 
waived  an  examining  trial  and  given  bond, 
could  not  complain  of  what  occurred  in  the 
examining  court  He  could  have  demanded  a 
trial  on  the  facts  if  be  so  desired.  Having 
waived  an  examination  and  given  bond,  he 
could  not  complain  of  being  held  under  rea- 
sonable bond.  Had  he  required  the  intro- 
duction of  evidence,  the  state  would  have  bad 
to  produce  It,  but  this  matter  he  waived,  it 
being  within  his  power  and  right  to  do  so. 
We  are  of  opinion  that,  under  the  record  as 
we  have  it,  the  court  was  not  in  error  In  hold- 
ing ai4)ellant  for  his  appearance  before  the 
grand  jury.  Evidence  was  not  Introduced  in 
either  trial  that  he  was  unable  to  give  bond 
or  the  amount  of  bail  which  he  ooold  give. 
He  stood  upon  the  record  as  made.  We  are 
of  opinion  that  the  case  as  presented  JnstlQ- 
ed  the  court  in  holding  appellant  for  his 
appearance  before  the  grand  Jury.  If  he  gave 
bond  he  would  be  discharged ;  falling  to  give 
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it,  he  would .  te  kept  In  cuatody.  ^Hie 
evidence  may  or  may  not  have  been  sufficient 
to  hold  bim,  but  it  Is  not  before  tbe  court,  and 
we  think  the  record  raises  a  sufficient  prob- 
able ground  to  hold  him  for  his  appearance 
before  the  grand  Jury. 
The  Judgment,  therefore,  wlU  be  affirmed. 


GUILD  T.  STATE.     (Now  4089.) 

<Conrt  of  Criminal  Api>ealB  of  Texas.    Jane  7, 

1916.    Behearing  Denied  June  23,  1016.) 

1.  Crucihai.  Law  «=s>1002(ie),  1000(13)  — 
Bills  of  Excxptiors— Tun  roK  Fiuro — 
Stattttb. 

In  a  prosecution  for  violation  of  tiie  pure 
feed  law,  a  misdemeanor,  where  tbe  bills  of  ex- 
ceptions and  statement  of  facts  were  filed  in  the 
lower  court  after  the  adjournmeDt  of  the  term 
at  which  a  conviction  was  bad,  without  an  or- 
der authorizing  the  flUnc,  the  court  will  not  ro- 
xiew  them  on  appeal 

[Ed.  Note.— For  other  cases,  see  Oriminal 
L»w,  Cent.  Difr.  if  284T,  2876;  Dec  Dig.  ♦=» 
1082(16).  10e0(13).] 

2.  iKDicniZNT  ANn  Information  •=»110(2) — 

I."!  FORMATION— SumCIESCT. 

Tnder  Acta  29th  Leg.  c.  108,  as  amended 
by  Acts  SOtb  Leg.  c.  131,  relating  to  pure  feed- 
ttnlf  and  making  a  violation  of  its  provisions  a 
misdemeanor,  and  using  terms  "concentrated 
tommprcial  feeding  stuSf"  and  "concentrated  feed 
itnff"  interchangeably,  not  attempting  to  make 
any  difference  between  them  so  far  as  the  of- 
fense is  concerned,  an  Information  naming  the 
cotton  seed  cake  deacribed  therein  as  "concen- 
trated feeding  stuff,"  omitting  the  word  "com- 
mercial," was  sufficient. 

[Kd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {$  2iM)-2»4;  Dec. 
Dig.  e=»110(2).] 

3.  AnULTERATION  «=>2— ^ATUTBS— VAUDITT 
— COSSTITUTIONAUTY— PUBUC  POLICT. 

Acts  29th  Leg.  c.  108,  as  amended  by  Acts 
30th  Leg.  c.  131,  relating  to  pure  feeding  stuffs 
and  prtsMTibing  as  a  punishment  for  its  violation 
a  fine  and  imprisonment,  is  not  void  as  against 
public  policy  because  it  makes  the  agent  of  a 
principal  guilty  of  an  offense  instead  of  making 
the  principal  so  only,  since  the  person  who  ac- 
tnalfy  commits  a  crime  will  be  punished  there- 
for whether  he  is  acting  on  his  own  initiative  or 
is  an  agent  for  a  principal,  and  it  is  with  rare 
exceptions  that  a  corporation  is  punished  for  vi- 
olation of  a  criminsl  statute. 

[Ed.  Note.— For  other  cases,  see  Adultwation, 
Cent.  Dig.  ||  1,  2;  Dec.  Dig.  «=>2.] 

Appeal  from  HemphiU  County  Court ;  J.  ti, 
Jennings,  Judge. 

Frank  Guild  was  convicted  of  violating  the 
pure  feedstuff  law,  and  he  appeals.    Affirmed. 

Hoover  Sc  Dial,  of  Canadian,  for  appellant. 
C.  C.  MdOonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  3.  Appellant  was  con- 
victed of  violating  our  pnre  feedstuff  law, 
and  Oie  lowest  punishment  assessed. 

[1]  The  record  shows  that  what  puriMrts 
to  be  bills  of  exceptions  and  a  statement  of 
facts  were  filed  in  the  lower  court  some  time 
after  the  adjournment  of  the  term  at  which 
the  conviction  occurred  without  any  order 
authorizing  this  to  be  done.  The  statute  and 
tbe  uniform  decisions  of  this  court  are  clear- 


ly to  the  effect  that  under  such  circumstanc- 
es la  misdemeanor  cases  'this  court  can  con- 
sider none  of  them.  Hence  the  Assistant  At- 
torney General's  motion  to  strike  them  out 
must -be,  and  is,  sustained.  Some  of  these 
cases  are  collated  in  2  Yem.  Crim.  Stats,  p. 
827. 

[2]  Appellant's  contention  in  his  motion  in 
arrest  of  Judgment  that  the  information  Is 
Insufficient  because  he  named  the  cotton  seed 
cake  described  therein  as  "concentrated  com- 
mercial feeding  stuff,"  when  the  statute 
makes  it  "concentrated  feeding  stuff,"  omit- 
ting the  word  "commercial,"  is  untenable. 
The  original  act  of  1905  (page  207),  with  cer- 
tain sections  of  it  amended  by  the  Act  of 
1907  (page  243),  uses  the  terms  "concentrated 
commercial  feeding  stuffs"  and  "concentrated 
feed  stuffs"  rather  interchangeably.  At  least 
under  tbe  terms  of  this  statute,  there  is  no 
difference  between  the  two.  The  statute  does 
not  attempt  to  make  any  difference  between 
them,  so  fur  as  the  offense  is  concerned,  but, 
as  stated,  treats  them  as  if  they  were  the 
same. 

[3]  Neither  is  there  anything  In  appellant's 
contention  that  said  law  is  unreasonable, 
against  public  policy,  and  void  for  tbe  rea- 
son that  it  makes  the  agent  of  tbe  principal 
guilty  of  an  offense  instead  of  making  the 
principal  so  only.  It  Is  tbe  general  principle 
of  law  in  this  state  that  the  person  who  ac- 
tually commits  a  crime  shall  be  punished 
therefor,  whether  he  be  acting  on  his  own 
initiative  or  is  an  agent  for  a  principal,  and 
especially  Is  this  true  in  misdemeanor  cases, 
as  this  case  is.  It  Is  with  rare  exceptions 
our  law  provides 'for  the  punishment  of  a 
corporation  for  the  violation  of  a  criminal 
statute.  In  some  instances  it  does  so  by  pre- 
scribing a  penalty  to  be  recovered  by  suit  in 
contradistinction  from  a  fine  or  imprisonment 
therefor.  In  this  case  appellant's  principal 
was  a  corporation  as  he  claimed.  The  stat- 
ute prescribes  as  a  punishment  for  its  viola- 
tion a  fine,  or  Imprisonment  in  the  county 
Jail,  or  both.  If  a  corporation  was  insolvent, 
there  would  be  no  way  whatever  of  enforcing 
a  conviction  of  It.  It  could  not  be  imprison- 
ed either  as  a  part  of  tbe  punishment  or  for 
failure  to  pay  tbe  money  fine.  Hence,  in  or- 
der to  enforce  tbe  law,  it  is  essential  that 
the  agent  who  commits  the  crime  shall  be 
punished  therefor  Instead  of  bis  principal,  a 
corporation. 

The  Judgment  is  affirmed. 


SOVEREIGN    CAMP    OF   WOODMEN   OF 

THE  WORLD  V.  ROBINSON.* 

(No.  7544.) 

(Court  of  Civil  Appeals  of  Texas.    Dallns.    May 

18,  1916.     Rehearing  Denied  Jnn« 

17,  Ifiie.) 

1.  CoNSTrrtrnoNAL    Law    «=9l75  —  Vkstid 
Bights— Rules  of  Evidence. 
No  person  has  a  vested  right  in  the  rules 
of  evidence,  which  may  be  changed  by  the  state. 
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if  Its  action  relates  only  to  evidence,  without 
violating  the  contract  muse  of  the  Constitu- 
tion. 

[Ed.  Note. — BV>r  other  cases,  see  Oonstitution- 
al  Law,  Cent.  Dig.  H  519,  520;  Dec.  Di$.  <S=a 
175.] 

2.  Insubanok    €=3693  —  Fbatebnal   InsTTB- 

ANCK— DlBAPPEAKANCB      CLAUSB— VALIDITT. 

A  subsequently  adopted  by-law  of  a  frater- 
nal society,  as  to  a  certificate  bolder,  who,  in 
bis  application,  had  agreed  that  all  existing  or 
subsequent  by-laws  should  form  a  part  of  his 
certificate,  providing  that  a  member's  absence 
or  disappearance  from  his  last  place  of  resi- 
dence should  not  be  any  evidence  of  his  death, 
nor  create  any  right  to  recover  on  any  certifi- 
cate, without  proof  of  his  actual  death,  until  the 
full  term  of  his  life  expectancy  at  his  entry  had 
eziiircd,  and  that  it  shonld  be  construed  as  a 
waiver  of  any  statute  or  rule  of  the  commcai 
law  to  the  contrary,  contravened  Rev.  St.  1011, 
art.  6707,  providing  that  absence  for  seven 
years  shaU  raise  a  presumption  of  death  and 
was  invalid. 

[Ed.  Note.— For  other  eases,  see  Insnrance, 
Cent.  Dig.  {  1833;   Dec.  Dig.  «=9e93.] 

8.  CoNTBACTS  ®=>127(1)— Frateenal  Bbneitt- 

OIABY    iNStlRANCE— DiSAPPEAKANOB   Cl^ATTSE 

— Rules  of  Evidence — Oustino  Coubt  or 

JtJRISDICTlON. 

Such  by-law,  in  effect  stipulating  that  cer- 
tain evidence  only  should  be  admissible  in  case 
of  litigation  subsequently  arising  under  the  con- 
tract, could  not  be  allowed  to  control  the  action 
of  the  court  in  the  admission  of  or  the  effect  to 
be  given  the  evidence,  as  courts  will  not  permit 
the  course  of  justice  to  be  affected  by  stipula- 
tions so  as  to  defeat  the  ends  to  be  subserved 
by  such  litigation,  or  allow  the  parties  to  a  con- 
tract to  agree  to  oust  the  court's  jurisdiction 
over  such  contracts. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |j  608-610,  613-616;  Dec  Dig.  «=» 
127(1)J 

4.  Insubance  $=9693  —  Fbatebnal  Benefi- 
ciABT  IKSUEANCE— By-Laws— Reasonable- 
ness. 

A  by-law  ot  a  fraternal  beneficiary  as80<^- 
tion,  to  be  valid,  must  be  reasonable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  8  1S33;    Dec.  Dig.  <8=»693.] 

5.  Death  «=92(1)  —  Pbesumftioh  fbox  Ab- 
sence. 

The  law  or  rule  of  evidence  embodied  in 
Rev.  St.  1911,  art.  5707,  that  the  presumption 
of  the  dnration  of  life  ceases  at  the  end  of  seven 
years'  unexplained  absence,  does  not  limit  the 
presumption  of  death  to  an  absence  for  the 
space  of  seven  years,  but,  on  proper  evidence, 
death  before  the  expiration  of  such  time  may  be 
inferred. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  SS  1,  2;  Dec.  Dig.  «s>2(l)J 

6.  Death  «=>2(1)  —  Pebsumptiow  fbou  Ab- 
8ENCE— Evidence. 

Evidence  of  character,  habits,  domestic  re- 
lations, etc.,  making  the  abandonment  of  home 
and  family  impMbeJble^  and  showing  the  want 
of  all  the  motives  which  can  be  supposed  to 
influence  men  to  such  acts,  may  be  sufficient 
to  raise  the  presumption  of  death,  or  from 
which  the  deaU>  of  one  absent  and  unheard  of 
may  be  inferred  without  regard  to  the  duration 
of  such  absence,  even  thou^  he  was  not  shown 
to  have  been  exposed  to  any  peril  likely  to 
shorten  his  life. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  §1 1,  2;  Dec  Dig.  <S=»:i(l).] 


7.  Death  «=>2(2J  —  PBESTJMPnoir  rBOM  Ab- 
sence—Tua:. 

Where  one  has  been  absent  and  imheard  of 
for  seven  years,  the  presumption  arises  that  be 
is  then  dead,  but  not  that  he  died  at  any  par- 
ticular time  theretofore,  and,  if  important  to 
establish  death  at  any  particular  time,  it  mnat 
be  done  by  evidence. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  S  3;   Dec.  Dig.  «»92(2).] 

8.  Deato  «=>4-r  ABflBHOX  — Sufficienot  or 
Evidence. 

In  a  widow's  action  npon  a  certificate  of 
insurance  issued  upon  life  of  her  husband,  ev- 
idence held  to  sustain  the  finding  that  the  insur- 
ed was  dead,  and  that  he  died  at  or  about  the 
time  of  his  disappearance  from  home  after  which 
time  nothing  was  heard  or  known  of  him. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  fi  6,  6;  Dec  Dig.  «s»4.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Murphy  W.  Townaend,  Special  Judge. 

Action  by  Mrs.  Carrie  Robinson  against 
the  Sovereign  Cajap  of  the  Woodmen  of  the 
World.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Arthur  B.  Burnett,  of  Omaha,  Neb.,  and 
Fllppen,  (jresbam  &  Freeman,  of  Dallas,  for 
appellant  Henry  P.  Edwards  and  Cockrell, 
Uray  &  McBride,  all  of  Dallas,  for  appellee. 

TALBOT,  J.  The  appellee,  as  tbe  snr- 
vlvlng  wife  of  James  W.  Robinson,  sued  tbe 
appellant  on  a  certificate  of  insurants  Is- 
sued upon  the  life  of  the  said  James  W. 
Robinson  for  tbe  sum  of  $3,000  to  be  paid, 
under  tbe  terms  ot  tbe  certUlcate,  upon  the 
death  of  tbe  said  Robinson.  The  regular 
judge  being  disqualified,  tbe  case  was  tried 
in  the  district  court  of  Dallas  county,  with- 
out a  Jury,  before  tbe  Hwiorable  Murphy  W, 
Townsend,  t^edal  judge  duly  selected  by 
agreement  of  counsel,  and  tbe  trial  resulted 
in  a  judgment  in  favor  of  the  appellee.  The 
trial  court,  at  the  request  of  the  appellant, 
filed  conclusions  of  fact  and  law.  The  court's 
conclusions  of  fact  are  substantially  as  fol- 
lows: Appellee's  husband,  James  W.  Robin- 
son, became  a  member  of  Poet  Mountain 
Camp  No.  56,  of  the  appellant,  located  at 
Burnet,  Tex.,  May  28,  1906,  and  the  appel- 
lant then  Instired  the  life  of  tbe  said  Robin- 
son by  its  written  policy  «f  insurance  or 
benefit  certificate  In  favenr  of  his  wife,  Sirs. 
Carrie  Robinson,  in  the  sum  of  $3,000.  About 
tbe  year  1910,  the  said  James  W.  Robinson 
transferred  bis  membership  to  a  local  camp 
of  tbe  appellant  at  Grand  Prairie,  In  Dallas 
county,  Tex.,  where  the  same  thereafter  re- 
mained. The  said  James  W.  Robinson  and 
tbe  appellee,  his  wife,  on  September  14,  1914, 
and  tor  about  two  years  prior  thereto,  re- 
sided In  Oak  caiff,  Dallas,  Tex.,  wltb  tbelr 
two  small  children.  On  or  about  said  date 
tbe  said  James  W.  Robinson  disappeared 
from  Dallas  and  from  bis  borne  therein,  since 
wblcb  time  he  has  never  been  seen,  heard 
from,  or  beard  of  by  any  known  person,  either 
In  Dallas  or  at  any  otber  place  where  be  bad 
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at  any  time  theretofore  lived,  notwlttastand- 
ing  dlUgent  searcb  and  Inquiry  for  him  have 
been  made,  kept  up,  and  continued  since  his 
said  disappearance,  wlilcb  inquiry  has  been 
made  by  tile  appellee,  by  ber  many  friends, 
bj  relatives  of  the  said  James  W.  Koblnson, 
by  Uie  sheriff  of  Dallas  county,  the  chief 
of  detectives  of  said  county,  and  many 
other  persona.  James  W.  Robinson  at  the 
time  of  his  disappearance  was  47  years  old, 
a  man  of  exemplary  habits,  contented  and 
respected,  residing  with  his  wife  and  family 
at  their  home  in  Oak  CllfC  In  the  city  of 
Dallas,  Tex.,  his  family  consisting  of  the 
appellee,  his  wife,  and  of  two  children. 
Wiliiam,  a  boy  then  six.  years  old,  and  E>d- 
nKMid,  a  boy  then  four  years  old.  The  said 
James  W.  Bobins(«i  was  a  most  devoted  hus- 
band and  father  and  exceedingly  happy  in 
hia  domestic  and  family  relations,  sober  in 
Ms  habits,  contented  and  respected  among 
his  friends  and  in  the  community,  and  there 
was  no  incentive  for  his  disappearing  from 
his  home  and  family  and  absenting  himself 
therefrom.  The  said  James  W.  Robinson  la 
dead.  He  died  on  or  about  the  time  of  his 
said  disappearance  and  prior  to  June  1,  1913, 
and  while  said  insorance  policy  was  in  full 
force.  The  appelant  is  a  fraternal  benefici- 
ary association,  as  defined  by  title  71,  c.  7, 
of  the  Revised  Statutes  of  Texas  of  1611,  and 
chapter  113  of  the  Regular  Session  Laws  of 
iyi3,  and  is  doing  business  in  all  states  of 
the  Uni(»t,  Including  Texas,  and  has  a  per- 
mit to  do  business  In  Texas.  The  benefit 
certiflcate  was  issued  to  the  said  James  W. 
BoUnson  upon  liis  written  application  to 
the  appellant  therefor,  which  application  be- 
came and  Is  a  part  of  said  insurance  con- 
tract. In  said  application  Robinson  agreed 
that: 

"All  the  provisions  of  the  constitution  and 
laws  of  the  order  now  in  force  or  that  may 
hereafter  be  adopted  shall  coiuBtitute  the  basis 
for  and  form  a  part  of  any  benefidanr  certifi- 
cate that  may  be  issued  to  me  by  the  Sovereign 
Camp  of  the  Woodmen  of  the  World,  whether 
printed  or  referred  to  therein  or  not. 

He  further  consented  and  agreed  in  said 
application  that  if  he  failed  to  comply  with 
the  laws,  rules,  and  usages  of  the  order,  then 
in  force  or  thereafter  adopted,  his  bene- 
Uclary  certificate  should  become  void  and 
all  rights  of  any  person  or  persons  there- 
under should  be  forfeited.  The  said  James 
W.  Koblnson  was  4i  years  of  age  at  the  time 
be  became  a  member  of  the  appellant  order, 
and,  by  the  terms  of  the  appellant's  said 
laws,  was  required  to  pay  $3.75  monthly 
rate  of  assessment  under  said  policy  on  the 
1st  day  of  each  and  every  month.  The  pay- 
ments under  said  policy  were  all  made  con- 
tinuously and  regularly  up  to  and  including 
May,  1»13,  after  which  time  no  payments 
whatsoever  were  made  under  or  upon  said 
policy.  Said  payments  were  made  by  said 
James  W.  Robinson  up  to  the  time  of  his 
disappearance,    and   thereafter    first   for  a 


time  by  the  appellee  and  then  said  local  camp 
at  Grand  Prairie.  By  the  terms  of  said 
Insurance  contract,  same  became  Ipso  facto 
null  and  void  on  and  after  June  1st  for  non- 
payment of  assessments  provided  the  said 
James  W.  Robinson  was  then  living.  In 
May,  1907,  the  Sovereign  Camp  of  the  ap- 
pellant, being  its  supreme  legislative  and 
governing  body,  enacted  a  by-law  reading  as 
follows: 

"The  absence  or  disappearance  of  a  member 
from  his  last  known  place  of  residence  for  any 
length  of  time  shall  not  be  sufficient  evidence  of 
the  death  of  such  member,  and  no  right  shall  ac- 
crue under  his  certificate  of  membership  to  a 
beneficiary  or  beneficiaries,  nor  shall  any  bene- 
fits be  paid  until  proof  has  been  made  of  the 
death  of  the  member  while  in  good  standing." 

Ilils  by-law  was  continued  in  force  and  re- 
enacted  by  the  Sovereign  Camp  at  its  eighth 
biennial  session  regularly  convened  in  June, 
1909,  and  the  Sovereign  Camp  in  June,  1911, 
at  its  ninth  biennial  session,  amended  the 
disappearance  by-law,  and  as  so  amended  it 
was  re-enacted  and  adopted  in  words  as 
follows: 

"The  absence  or  disappearance  of  the  member 
herein  named,  whether  admitted  heretofore  or 
hereafter,  from  hia  last  known  place  of  resi- 
dence and  unheard  of  afaaU  not  be  regarded  as 
any  evidence  of  the  death  of  such  member  nor 
give  or  create  any  right  to  recover  any  benefits 
on  any  certificate  or  certificates  issued  to  such 
member,  or  on  account  of  such  membership,  in 
the  absence  of  proof  of  his  actual  death,  aside 
from  and  unassisted  by  any  prasumption  aris- 
ing by  reason  of  sudi  absence  or  disappearance, 
until  the  full  term  of  his  life  expectancy  at  his 
age  of  entry,  according  to  the  Oarlyle  table  of 
life  expectancy,  has  expired,  and  then  only  in 
ease  all  assessments,  dues,  special  assessments 
and  all  other  sums  now  or  hereafter  required 
under  the  laws  of  the  order  be  paid  on  oehnlt 
of  sndi  member  within  the  time  required  until 
the  expiration  of  the  term  of  sueb  life  expectan> 
cy,  and  the  conditions  of  this  certificate  shall 
operate  and  be  construed  as  a  waiver  of  any 
statute  of  any  state  or  country  and  of  any  rule 
of  the  common  law  of  any  state  or  any  country 
to  the  contrary," 

In  September,  1912,  at  the  time  of  said 
Robinson's  disappearance,  he  being  then  47  ■ 
years  of  age,  the  term  of  his  life  exx)ectancy 
at  that  time,  according  to  said  Oarlyle 
Table  of  Mortality,  was  22.7  years.  After 
September  14,  1912,  and  prior  to  the  filing  of 
this  suit  on  June  4,  1914,  the  defendant  was 
notified  of  tbe  fact  of  said  James  W.  Robin- 
son having  disappeared,  and  of  the  fact  that 
plaintiff  claimed  that  said  James  W.  Robin- 
son was  dead,  and  that  demand  was  made 
by  plaintiff  for  the  payment  of  said  benefit 
certificate,  which  claim  was  refused  by  tbe 
defendant ;  it  denying  liability  thereon.  Tbe 
benefit  certificate  oa  its  faee  provided  as 
follows: 

"This  certificate  is  Issued  and  accepted  sub- 
ject to  all  of  tbe  conditions  on  the  beck  here- 
of, and  subject  to  all  of  tbe  laws,  rules  and  reg- 
ulations of  this  fraternity  now  in  force  or  that 
may  hereafter  be  enacted,  and  shall  be  null  and 
void  if  said  Soverdgn  does  not  comply  with 
all  of  said  condilians  and  with  all  of  the  laws,   ^.^  . 
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force  or  which  may  hereafter  be  enacted,  and  ( 
with  the  by-laws  of  die  camp  of  which  he  la  a  I 
member." 

James  W.  Robinson,  on  June  14,  1900,  ac- 1 
cepted  the  certificate  by  signing  a  document, 
which  was  attached  to  appellant's  answer  as 
"Exhibit  B."  (It  Is  unnecessary  to  copy 
this  document.)  The  appellant  denied  that 
James  W.  Robinson  was  dead,  and  pleaded 
specially  the  by-laws  abOTe  set  out  to  the 
effect  that  the  absence  or  disappearance  of  a 
member  of  appellant's  order,  whether  admit- 
ted before  or  after  their  passage,  from  his 
last  known  place  of  residence  and  unheard 
of,  should  not  be  regarded  as  any  evidence  of 
the  death  of  such  member,  etc.,  nntU  the 
full  term  of  his  life  expectancy  at  bis  age 
of  entry  according  to  the  Carlyle  Table  of 
Expectancy  bad  expired. 

The  trial  court  concluded  as  a  matter  oi 
law  that  the  contract  of  insurance  between 
the  appellant  and  James  W.  Robinson  was 
not  subject  to  the  "disappearance  by-law" 
pleaded  by  appellant,  and  the  correctness  of 
this  conclusion  is  challenged  in  the  appel- 
lant's first  assignment  of  error. 

[1,  2]  As  has  been  observed,  James  W.  Rob- 
inson was  admitted  to  membership  in  appd- 
lant's  order  upon  his  written  application  in 
which  he  agreed  that  all  the  provisions  of 
the  constitution  and  by-laws  of  the  order 
then  in  force,  or  that  might  thereafter  be 
adopted,  should  constitute  the  basis  for  and 
form  a  part  of  any  beneficiary  certificate  is- 
sued to  him,  and  that  said  certificate  was  ac- 
cepted subject  to  all  of  the  laws,  rules,  and 
regulations  of  the  appellant  then  In  force  or 
that  might  thereafter  be  enacted,  and  should 
become  null  and  void  if  be  did  not  comply 
with  such  laws,  rules,  and  regulations.  These 
provisions  of  the  contract  sued  on  give  rise 
to  the  first  question  presented  and  discussed 
by  counsel,  namely,  whether  or  not  the  dis- 
appearance by-law,  'which  was  admittedly 
passed  after  Robinson  became  a  member  of 
the  order,  constituted  such  a  material  change 
in  said  contract  as  not  to  be  binding  on  the 
said  Robinson  or  his  beneficiary.  The  con- 
tention of  the  appellee  Is  that,  whatever  may 
be  the  rule  in  other  Jurisdictions,  the  stip- 
ulation that  the  insured  will  be  bound  by  fu- 
ture by-laws  passed  by  the  appellant  cannot, 
under  the  settled  law  of  this  state,  affect  the 
terms  of  the  contract  as  it  existed  at  the  time 
it  was  made,  and  that  such  is  the  effect  of 
the  by-law  In  question.  In  support  of  this 
contention,  appellee  cites  Supreme  Lodge  K. 
P.  V.  Mims,  167  S.  W.  835,  and  Ericson  y. 
Sup.  Ruling,  Frat.  Mystic  Circle,  105  Tex. 
170,  146  S.  W.  160.  On  the  other  hand,  the 
appellant  contends  that,  while  it  may  be 
true  that  retroactive  legislation  cannot  be 
invoked  to  divest  vested  rights  of  property 
or  to  impair  the  rights  and  obligations  of  con- 
tracts, yet  the  disappearance  by-law  under 
consideration,  which  was  adopted  by  the  ap- 
pellant the  year  after  James  W.  Robinson  re- 
ceived his  benefit,  does  not  impair  any  vested 


contract  right,  but  merely  establishes  a  rule 
of  evidence,  and  the  contract  for  benefits  or 
of  insurance  is  subject  thereto.  In  the  cases 
of  Mlms  and  Erlcson,  supra,  it  was  held  that 
the  provision  In  the  policy  by  which  the  insur- 
ed agreed  to  comply  with  future  rules  and  by- 
laws adopted  by  the  order  had  reference  only 
to  such  regulations  as  related  to  the  insured's 
duties  and  conduct  as  a  member  and  did  not 
embrace  an  act  that  would  produce  a  rad- 
ical change  in  his  rights;  that  the  by-law 
Invoked  had  the  latter  effect  and  was  not 
binding.  Those  cases  are  probably  not  In 
point  here.  We  regard  it  as  a  well-establish- 
ed general  rule  that  no  person  has  a  vested 
right  in  rules  of  evidence,  and  Qiat  such 
rules  may  be  changed  by  the  state,  if  its  ac- 
tion relates  only  to  evidence,  vrtthout  violat- 
ing the  contract  clause  of  the  constitution. 
This  is  for  the  reason,  as  said  by  Mr.  Ciooley 
in  his  work  on  Constitutional  limitations 
(7th  Ed.)  524,  that: 

"The  rules  of  evidence  pertain  to  the  remedies 
which  the  state  provides  for  its  citizens,  and 
generally  in  legal  contemplation  neither  enter 
into  and  constitute  any  part  of  any  contract  nor 
can  be  regarded  as  being  the  essence  of  any 
right  which  a  party  may  seek  to  enforce." 

But  however  well  established  this  general 
rule  may  be,  and  no  matter  how  often  It  may 
have  been  applied  in  adjudicated  cases,  still 
we  think  it  is  not  applicable  and  controlling 
in  solving  the  question  we  are  considering  in 
the  Instant  case.  This  is  true,  even  if  It  be 
conceded  that  the  law  Invoked  by  the  appel- 
lant merely  establishes  a  rule  of  evidence, 
because  the  by-law  is  unreasonable  and  con- 
travenes article  5707  of  our  statute,  which 
provides  that: 

"Any  person  absenting  himselt  beyond  sea  or 
elsewhere  for  seven  years  successively  shall  be 
presumed  to  be  dead,  in  any  cause  wherein  bis 
death  may  come  in  question,  unless  proof  be 
made  that  he  was  alive  within  that  time." 

It  has  been  held  in  this  state  and  in  other 
Jurisdictions  that  a  by-law  of  a  fraternal  or- 
der similar  to  the  one  involved  in  this  case 
is  Inapplicable  to  an  action  on  the  certificate 
based  on  the  member's  death  because  he  has 
not  been  heard  from  for  seven  years  after 
his  disappearance  from  his  home,  when  such 
by-law  renders  ineffectual  a  statute  providing 
that  a  person  disappearing  and  unheard  of 
for  seven  years  shall  be  presumed  to  be  dead. 
Supreme  Ruling  of  E^atemal  Mystic  Circle 
V.  Hoskins,  171  S.  W.  812;  Samberg  v. 
Knights  of  the  Modern  Maccabees,  158  Mich. 
568,  123  N.  W.  25,  133  Am.  St  Rep.  396.  The 
fact  that  seven  years  had  not  elapsed  from 
the  time  of  the  disappearance  of  the  Insured 
Robinson  to  the  time  of  the  institution  of 
this  suit  or  the  cessation  of  the  payment  of 
dues  should  not,  in  our  opinion,  alter  the 
case.  The  by-law  under  consideration  is 
clearly  opposed  to  the  statute  of  this  state 
referred  to  above  in  relation  to  the  presump- 
tion arising  from  seven  years'  absence  with 
out  intelligence  concerning  the  absent  perst^i 
and  one  the  appellant  could  not  lawfull 
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make.  It  was  tberefore  Invalid,  or  without 
binding  force,  from  the  date  of  Its  enactment 
and  could  not  be  tnToked  in  this  case  to  ren- 
der ineffective  evidence  that  otherwise  might 
t)e  sufficient  to  establish  the  death  of  the  in- 
sored. 

[S,  4]  Furthermore,  the  by-law  could  not  be 
invoked  by  appellant  for  the  purpose  stated 
because  it  Is  unreasonable.  Its  enforcement 
would  not  only  have  the  effect  to  render  nu- 
gatory a  salutary  statute,  but  the  further 
effect  of  "making  it  practically  Impossible  to 
make  proofs  of  death  in  cases  within  the  oc- 
casional experiences  of  men."  Samberg  v. 
Knights  of  the  Modem  Maccabees,  supra.  In 
that  case  the  by-law  was  held  to  be  unrea- 
sonable. The  following  quoted  language 
from  appellee's  brief  aptly  expresses  our 
views  upon  the  subject: 

"In  the  light  of  existing  authority,  it  may  be 
said  that  a  stipulation,  in  a  contrnct  that  cer- 
tain evidence  only  shall  be  admissible  in  case 
of  litigation  subsequently  arising  under  such 
contract,  cannot  be  allowed  to  control  the  action 
of  the  court  in  the  admission  of,  or  in  the  effect 
to  be  given  to,  evidence.  Courts  will  not  permit 
the  course  of  justice,  upon  trials  before  them, 
to  be  stipulated  and  contracted  in  such  manner 
as  to  defeat  the  ends  to  be  subserved  by  such 
trials.  The  parties  to  the  contract  cannot  agree 
to  oust  courts  of  jurisdiction  over  such  con- 
tracts." Utter  V.  Travelers'  Ins.  Co.,  65  Mich. 
545,  32  N.  W.  812,  8  Am.  St.  Rep.  913;  Trav- 
elers' Ins.  Co.  vTMcConkey.  127  U.  S.  661,  8 
Sup.  Ct.  1360,  32  L.  Ed.  808. 

Such  would  be,  practically,  the  effect  of  the 
enforcement  of  the  by-law  pleaded  In  this 
case  by  the  appellant  as  a  part  of  the  con- 
tract sued  on.  In  Wineland  v.  Knights  of 
Maccabees  of  the  World,  148  Mich.  608,  112 
N.  W.  606,  it  Is  held,  in  effect,  that  a  by-law 
to  be  valid  must  be  reasonable. 

IS-7]  The  appellant  further  contends  that 
the  appellee  failed  to  prove  her  case,  for  the 
evidence  was  wholly  Insufficient  to  establish 
the  fact  of  Robinson's  death,  and  that  death 
occurred  prior  to  June  1,  1913,  when  be  was 
suspended  from  the  order  for  nonpayment  of 
does  and  assessments  and  his  beneficiary 
certificate  was  forfeited.  We  do  not  concur 
in  appellant's  view  of  the  evidence  as  ex- 
pressed In  this  contention.  The  law  or  rule 
of  evidence  that,  when  a  person  has  not 
been  heard  of  for  a  number  of  years,  the  pre- 
somptlon  of  duration  of  life  ceases  at  the 
end  of  seven  years,  does  not  limit  "the  pre- 
snmptlon  of  death  to  an  absence  of  the  per- 
son whose  existence  in  life  Is  In  question 
without  tidings  from  him  for  the  space  of 
seven  years" ;  nor  does  the  modification  of 
the  rule  as  laid  down  in  some  cases,  to  the 
effect  that  such  absence  for  a  shorter  period, 
if  the  person  Is  shown  to  have  been  in  peril, 
will  raise  a  presumption  of  death,  exclude 
evidence  of  other  facts  and  circumstances 
which  tend  to  establish  the  probability  of 
his  death. 

"Evidence  of  character,  habits,  domestic  rela- 
tions, and  the  like,  making  the  abandonment  of 
home  and  family  improbable,  and  showing  a 
want  cf  all  those  motives  which  can  be  supposed 


to  influence  men  to  such  acts,  may  be  sufScient 
to  raise  the  presumption  of  death,  or  from  which 
the  death  of  one  absent  and  unheard  from  may 
be  inferred,  without  regard  to  the  duration  of 
such  absence." 

Tbls  Is  the  holding  of  the  Supreme  Court 
of  Iowa  in  the  case  of  Tlsdale  v.  Connecticut 
Mutual  Life  Ins.  Co.,  26  Iowa,  170,  96  Am. 
Dec.  130,  and  meets  with  the  approval  of  this 
court  In  that  case  the  court  asks  the  ques- 
tion, "must  seven  years  pass,  or  must  It  be 
shown  that  he  (the  absent  person)  was  last 
seen  or  beard  of  in  peril,  before  his  death 
can  be  presumed?"  and,  answering  the  ques- 
tion In  the  negative,  said: 

"No  greater  wrong  could  be  done  to  the  char- 
.acter  of  the  man  than  to  account  for  his  ab- 
sence, even  after  the  lapse  of  a  few  short  months, 
upon  the  ground  of  a  wanton  abandonment  of 
his  family  and  friends.  He  could  have  lived  a 
good  and  useful  life  to  but  little  purpose,  if 
those  who  knew  him  could  even  entertain  such 
a  suspicion." 

The  court  then  proceeds  to  remark  that 
evidence  of  the  character  we  have  mentioned 
raises  a  presumption  of  death,  for  the  rea- 
son that: 

"Absence  from  any  other  cause,  being  without 
motive  and  inconsistent  with  the  very  nature 
of  the  person,  is  improbable." 

There  is  much  authority  to  the  effect  that, 
where  one  has  l)een  absent  and  unheard  of 
for  seven  years,  the  presumption  arises  that 
he  is  then  dead,  but  not  that  he  died  at  any 
particular  time  theretofore,  and  that  who- 
ever finds  It  Important  to  establish  death  at 
any  particular  period  must  do  so  by  some 
kind  of  evidence.  The  evidence,  however, 
need  not  be  direct  or  positive;  it  may  be  cir- 
cumstantial according  to  many  of  the  adjudi- 
cated cases.  Notably  among  such  cases  are 
those  decided  by  tlie  appellate  courts  of  Mis- 
souri. Those  courts  have  adopted  the  doc- 
trine of  Tlsdale  v.  Insurance  Co.,  supra,  and 
hold  with  the  Supreme  Court  of  Iowa  that 
the  court  or  jury  might,  in  a  proper  case,  in- 
fer the  death  of  the  absent  person  had  oc- 
curred before  seven  years  had  expired,  even 
though  he  was  not  exposed  to  some  peril 
which  would  be  apt  to  shorten  his  life,  and 
that  the  conclusion  of  death  at  an  earlier 
period  could  be  drawn  upon  proof  of  any 
facts  which,  according  to  common  experience, 
made  it  probable 'the  party.  If  alive,  would 
have  communicated  with  his  friends.  Brad- 
ley T.  Modern  Woodmen  of  America,  146  Mo. 
App.  428,  124  S.  W.  69;  Johnson  v.  Sovereign 
Camp  Woodmen  of  the  World,  163  Ma  App. 
728,  147  S.  W.  610;  Sprlngmeyer  v.  Sover- 
eign Camp  W.  of  W.,  144  Mo.  App.  483,  129 
S.  W.  272.  In  those  cases  it  devolved  upon 
the  plaintiff  to  show  that  the  insured  died 
before  the  policy  was  forfeited  for  nonpay- 
ment of  dues,  and,  upon  evidence  of  no 
greater  probative  force  than  the  evidence  ad- 
duced upon  the  trial  of  the  instant  case.  It 
was  held  a  recovery  might  be  had. 

[I]  The  case  as  made  for  the  appellee  is 
fairly  reflected  In  the  court's  conclusions  of 
fact,  stated  In  a  former  part  of  tliis  qplnloo. 
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and  It  becomes  unnecessary  to  detail  the  evi- 
dence upon  which  those  conclusions  are 
based.  It  is  sufficient  to  say  that  the  evi- 
dence supports  the  court's  findings  of  fact, 
and  that  the  facts  found  to  exist  Justified 
the  conclusion  that  James  W.  Robinson  was 
dead,  and  that  he  died  at  or  about  the  time 
of  his  disappearance. 

The  record  disclosing  no  reversible  error, 
the  judgment  of  the  court  below  will  be  af- 
firmed. 

ASirmed. 


ALTGELT  v.  GUTZEIT  et  at    (No.  6720.)  ♦ 

(Court  of  dvU  Appeals  of  Texas.    San  Antonio. 

April  26,  1916.    Rehearing  Denied 

May  SI,  1916.) 

1.  EJvinEwcE    «=»30— Jttdiciai.   Noticb— Spe- 
cial Law. 

The  court  cannot  take  judicial  notic«  <rf  a 
special  law  not  made  a  public  act  by  its  own  pro- 
visions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  38;  Dec.  Dig.  <S=>30.] 

2.  Appkai   and    Erbob   «=»518(1)— Recoed— 
Legislative  Act. 

Where  both  parties  pleaded  a  special  law  by 
giving  its  title  and  the  date  of  its  approval,  as 
authorized  by  Bev.  St.  1911,  art.  1823,  and  the 
entire  act  was  before  the  court  as  if  it  had  been 
copied  in  full  in  the  pleadings  of  each  party,  it 
must  be  considered  a  part  of  the  record  on  ap- 
peal, although  not  copied  into  the  statement  of 
facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §9  2342.  2343,  2351.  2353, 
2354;    Dec.  Dig.  ®=518(1).] 

3.  Statuxks  «=»97(1)— Gknebai,  ob   Special 
Act— Constitutional  Provisions— Repeal. 

Const,  art  3,  {  66,  providing  that  the  Leg- 
islature shall  not,  except  as  otherwise  provided 
in  the  Constitution,  pass  any  local  or  special 
law  regulating  the  affairs  of  counties,  etc.,  or  au- 
thorizing the  maintenance  of  roads,  highways, 
etc.,  was  annulled  as  to  roads,  highways,  etc., 
by  the  amendment  to  article  8,  S  9,  authorizing 
the  Legislature  to  pass  local  laws  for  the  main- 
tenance of  public  roads  and  highways  without 
the  local  notice  required  for  special  or  local 
laws. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §  108:   Dec.  Dig.  «=»97(1).] 

4.  Statutes  <s=>07  —  Special  ob  Genebal 
Law— OoNSTiTUTioNAi.  Provisions. 

If  the  authority  to  legislate  by  special  act 
upon  a  certain  subject  is  given  by  constitutional 
provision  other  than  article  3,  f  56,  forbidding 
special  acts  regulating  certain  matters,  such  au- 
thority corries  with  it  the  right  to  enact  all  pro- 
visions which  would  be  legitimately  embraced  in 
the  bill,  if  section  66  was  not  a  part  of  the 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  69;   Dec  Dig.  «=»67.] 

5.  Statutes  «=»87(l)i— Local  Acts— Roado— 
Constitutional    and    Statutoet    Peovi- 

8I0N3. 

The  express  authority  of  the  Legislature  un- 
der the  amendment  to  Const,  art.  8,  f  9,  to 
pass  local  laws  for  the  maintenance  of  public 
roads  and  highways  carries  with  it  the  right  to 
regulate  the  affairs  of  the  county  in  all  such 
matters  as  may  be  appropriately  connected  with 


or  subsidiary  to  the  object  of  creating  an  effi- 
cient road  system,  notwithstanding  it  incidently 
regulates  the  affairs  of  the  county. 

[Ed.    Note.— For    otiier    cases,    see    Statutes. 
Cent  Dig.  (  108;    Dec.  Dig.  «=97(1).] 

6.  Statutes  <e=»125(6)— Subject  and  Tttud— 
County  Road  Law. 

Const,  art.  3,  |  36,  provides  that  no  bin  shall 
contain  more  than  one  subject,  and  article  3, 
§  56,  forbids  the  Legislature  to  pass  any  local 
or  special  law  regulating  the  affairs  of  counties 
or  authorizing  the  laying  out  or  maintenance  of 
roads,  highways,  etc.  Vernon's  Sayles'  Ann. 
Civ.  St  1914,  art  38T0,  provides  that  each 
county  commissioner  shall  receive  from  the  coun- 
ty treasury  on  order  of  the  commissioners'  court 
$3  for  each  day  he  is  engaged  in  holding  a  term 
of  the  commissioners'  court  Article  6901  con- 
stitutes the  county  commissioners  of  the  several 
counties  supervisors  of  public  roads,  each  com- 
missioner to  supervise  the  roads  in  his  precinct 
and  to  receive  $3  a  day  for  the  time  actually  so 
employed,  payable  out  of  the  county's  road  and 
bridge  fund.  Articles  2274,  2275,  fix  the  terms 
and  sessions  of  the  commissioners'  court.  Sp. 
Acts  83d  Leg.  e.  77,  Icnown  as  the  "Bexar 
County  Road  Law,"  by  section  8  abolished  tl>e 
office  of  ex  officio  road  commissioner,  by  section 
6  prescribed  the  meetings  of  the  commissioners' 
court,  by  section  7  made  failure  to  attend  the 
meetings  ground  for  removal,  by  section  14  au- 
thorized the  court  to  employ  clerical  assistance, 
by  section  27  declared  its  provisions  to  be  cumu- 
lative of  all  general  and  special  laws  on  the  sub- 
ject-matter, and  by  section  5  required  each  pre- 
cinct county  commissioner  to  supervise  the  roads 
in  his  precinct,  to  perform  all  Oie  acts  required 
by  the  court  and  fixed  the  salary  of  $2,400  per 
annum  in  lieu  of  all  other  fees  and  per  diem  al- 
lowance there  payable  or  thereafter  payable 
under  general  law.  Beld,  that  the  Legislature 
intended  to  fix  a  salary  to  cover  all  the  duties 
prescribed  by  the  law,  whether  of  roads  or  not 
and  that  such  provision  did  not  relate  to  a  sub- 
ject BO  disconnected  from  and  independent  of 
tho  subject  of  providing  a  system  for  laying 
ont  roads  as  to  hie  constitutional  because  embrac- 
ing two  subjects. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  i  190;  Dec  Dig.  <8=»125(6).] 

7.  Statutes  «=s»10&— Subject  and  Title- 
Constitutional  PbOVISIONS  —  CJONSTBUC- 
TION. 

Const  art  8,  I  86,  providing  that  no  bill 
shall  contain  more  than  one  subject,  must  be 
construed  liberally  rather  than  to  embarrass 
legislation  by  strict  construction  unnecessary  to 
the  accomplishment  of  its  object  and  no  pro- 
visions will  be  held  unconstitutional  when  they 
relate  directly  or  indirectly  to  a  subject  having  a 
natural  connection,  and  are  not  foreign  to  the 
subject  expressed  in  the  title. 

[Ed.    Note. — For    other    cases,    see    Statutes, 
Cent  Dig.  g  135;    Dec.  Dig.  «=»108.] 

8.  Constitutional  Law  ^=»48  —  Oonbtruo- 
HON  OF  Statutes— CoNBTrrunoNALiTT. 

Where  the  court  has  a  serious  doubt  whether 
the  Legislature  exceeded  its  power  by  embracing 
more  than  one  subject  in  a  bill,  such  doubt  must 
be  resolved  in  favor  of  the  validity  of  the  law. 
[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  J!  40 ;  Dec  Dig.  @s348;  Stat- 
utes, Cent  Dig.  {  66.] 

9.  Constitutional  Law  «=»70(3)— Validiti 
OF  Statute— Peovincb  ov  Oouet. 

It  is  not  the  province  of  the  court  to  declare 
a  law  invalid  because  it  is  unwise  or  unjust, 
or  because  opposed  to  public  policy  or  the  spirit 
of  the  Constitution,  but  it  must  violate  some  ex- 
press provision  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {  131;  Dec  Dig.  «=970(3).] 
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Appeal  from  District  OOHit,  Bexar  County; 
W.  S.  Anderson,  Jadge. 

Action  for  Injanction  by  George  0.  Alt- 
gclt  against  caias.  X.  Ontiselt  and  anotUer. 
Judgment  for  defendants,  and  plaintiff  ap- 
Afflrmed. 


E.  P.  lilpscomb  and  Geo.  G.  Altgelt,  both 
of  San  Antonio,  for  appellant.  Boyle  & 
Storey,  of  San  Antonio,  fos  appellees. 

MOURSUND,  J.  Oewge  a  Altgelt  saed 
Cbartes  X.  Gntzelt,  county  commissioner  for 
precinct  No.  2  of  Bexar  county,  and  Peter 
P.  Hoefgen,  connty  treasurer  oC  Bexar  coun- 
ty, seeking  to  restrain  tbe  payment  to  said 
Gntzelt  of  a  salary  of  $200  per  montb,  -vrbidi 
it  was  alleged  had  been  paid  blm,  and,  un- 
less enjoined,  would  continue  to  be  paid  him, 
onder  the  provisions  of  a  special  act  of  the 
Legislature  approved  March  24,  1013,  known 
as  the  "Bexar  County  Boad  Law,"  tbe  title 
of  which  act  was  redted.  It  was  alleged 
that  said  act  of  the  Legislature  Is  uncon- 
stltDtlonal  and  void  In  so  far  as  It  attempts 
to  fix  the  salaries  of  the  county  oomml&r- 
sloaers  of  Bexar  connty  at  $200  per  month. 
In  that  It  Illegally  regulates  and  attempts 
to  regolate  the  affairs  of  Bexar  county  by 
local  or  q>eclal  law  different  from  the  gen- 
eral law  of  l^e  state  of  Texas.  Plaintiff 
alleged  that  he  was  the  owner  of  real  and 
personal  property  situated  In  Bexar  county 
sDbject  to  taxation  by  the  state  and  county, 
and  in  fact  taxed,  and  that  by  the  payment 
of  said  amount  to  Gntzelt  each  month  plaln- 
tilTs  burdens  as  a  taxpayer  are  Increased,- 
and  that  petitioner  Is  without  adequate  rem- 
edy at  law.  It  was  stated  In  the  prayer  that 
tbe  restraining  order  desired  should  apply 
only  to  the  salary  of  $200  per  month,  and 
not  to  the  per  diem  compensation  for  coun- 
ty conynlssloners  flxed  by  the  general  laws  of 
tbe  state. 

Defendants  answered  by  general  demurrer, 
a  general  denial,  and  a  iQ)eclal  answer  In 
which  the  special  law  referred  to  by  plain- 
tiff was  pleaded  by  stating  the  date  of  Its 
i^tproral  and  redtlng  Its  title,  and  It  Is  al- 
leged that  said  act  Is  constitutional,  and  that 
It  b  authorized  by  article  8,  J  9  of  the  Con- 
sUtotlon. 

llie  court  refused  to  grant  the  temporary 
Injsnctlon.  Upon  the  trial  It  was  admitted 
that  Gntzelt  was  county  commlBsloner  of 
precinct  No.  2  and  Hoefgen  county  treasurer, 
that  Gutzelt  has  since  his  Incumbency  In 
anch  office  received  a  salary  of  $200  per 
month,  which  was  paid  him  by  Hoefgen  out 
of  the  fnnds  of  Bexar  county,  and  that  pro- 
vision for  the  future  payment  of  such  sal- 
ary has  been  made  by  the  commissioners' 
oonrt  of  Bexar  county  by  virtue  of  the  act 
of  the  Legislature  approved  March  24,  1913. 
It  was  also  admitted  that  plaintiff  was  a 
taxpayer  as  alleged  by  him. 

(1,2]  The  special  act  of  the  Legislature 
taunni  as  the  "Bexar  Cotmty  Boad  Law"  Is 


not  ct^led  In  the  statement  of  facts,  but  Is 
merely  referred  to.  As  It  Is  a  spedal  law, 
not  made  a  public  act  by  its  own  provisions, 
It  appears  that  It  caanot  be  taken  judicial 
notice  of.  City  of  Paris  v.  Tucker,  101  Tex. 
99,  104  S.  W.  1016.  However,  as  It  was 
pleaded  by  both  paities,  by  giving  its  title 
and  the  date  of  Its  approval,  as  is  authorized 
by  article  1823,  Revised  Statutes,  it  appears 
that  the  entire  act  was  before  the  court  as 
If  It  had  been  copied  In  full  in  the  pleadings 
of  each  party.  Railway  v.  Rushing,  69  Tex. 
306,  6  a  W.  834.  Such  act  must  therefore 
be  considered  a  part  of  the  record  in  this 
case,  although  not  celled  Into  the  statement 
of  facts. 

The  caption  of  the  act,  which  fairly  out- 
lines Its  scope  and  effect,  reads  as  follows: 

"An  act  providing  more  efficient  road  laws  for 
Bexar  county,  conferring  oij  the  commissioners' 
court  of  Bexar  county  control  of  all  roads,  bridg- 
es, drains,  ditches,  culverts  and  all  Works  inci- 
dent to  same;  providing  for  the  adoption  of 
rules  governing  same,  their  alteration  or  amend- 
ment: providing  for  the  abolishment  of  tbe  office 
ex  officio  road  commissioner,  and  prescribing  the 
salaries  of  the  commissionera;  fixing  the  time  of 
meetings  of  the  commissioners'  court,  and  de- 
claring the  same  cumulative;  permitting  the 
county  commissioners  in  Bexar  county  to  engage 
in  other  occupations;  providing  for  the  manner 
of  purchasing  materials  and  supplies,  and  of 
making  contracts  where  the  amount  is  over  fifty 
dollars  ($50.00)  and  less  than  five  hundred  dol- 
lars ($500.00);  providing  for  the  acquiring  of 
land  for  roads  and  drainage  by  condemnation  or 
otherwise;  providing  for  the  proper  drainage 
and  maintenance  of  railway  rights  of  way ;  pro- 
viding for  the  referring  of  petitions  for  new 
roads  to  the  county  commissioner  of  the  pre- 
cinct before  action  is  taken;  authorizing  the  em- 
ploymsit  of  all  necessary  labor,  teams,  wagons, 
and  clerical  help,  and  providing  payment  there- 
for; providing  tor  road  or  ditch  crossiugs  wher- 
ever necessary,  and  the  acquiring  of  land  for 
same;  providing  for  roads  rixty  (60)  feet  wide; 
authorizing  the  apopintment  of  a  county  high- 
way engineer,  road  superintendents  -and  assistant 
engineers  and  other  assistants,  regulating  the 
working  of  convicts,  exempting  all  persons  from 
road  work  and  abolishing  the  office  of  road  over- 
seer, defining  the  word  'road' ;  providing  for  the 
investment  of  sinking  funds;  prohibiting  the 
blockading  of  county  roads  by  trains,  etc.,  and 
providing  a  penalty;  prohibiting  any  county  of- 
ficer to  be  interested  in  any  coimty  contract ; 
fixing  ez-officio  salary  of  the  county  judge;  de- 
claring this  act  cumulative;  providing  for  the 
construction  by  the  courts,  repealing  all  laws 
and  parts  of  laws  in  conflict  therewith,  and  de- 
claring an  emergency."    Sp.  Acts  33d  Leg.  c.  77. 

Section  5  of  said  act  is  the  one  attacked  by 
plaintiff.    It  reads  as  follows: 

"Elach  prednct  coimty  commissioner  shall  in- 
spect and  supervise  from  tim«  to  time  all  roads  in 
his  prednct,  and  shall  do  and  perform  any  and 
all  acts  required  of  him  by  the  commissioners' 
court,  and  all  other  duties  required  of  him  by 
law  as  county  commissioner,  and  shall  receive 
for  his  services  an  annual  salary  of  twenty-four 
hundred  dollars  ($2,400.00)  per  annum,  to  be 
paid  out  of  the  general  fund  of  the  road  and 
bridge  fund,  or  any  other  available  fund  or  the 
special  road  and  bridge  fund,  in  monthly  install- 
ments, and  shall  be  in  lieu  of  all  other  fees  and 
per  diem  of  all  kinds  now  payable  or  that  may 
hereafter  b«  allowed  by  general  law." 

[3]  It  is  contended  that  this  section,  in  so 
far  as  It  provides  for  a  salary  of  $2,400,  per 
annum,  1b  unconstitutional,  In  that  it  eonstl^-^ 
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tDtea  an  attempt  to  regnlate  the  affairs  of 
Bexar  county  by  a  local  or  special  law  in 
contravention  of  section  66,  art.  3,  of  the  Oon- 
stitution.  That  section  of  the  Ck>nstltution 
provides,  among  other  things,  that  the  Legis- 
lature shall  not,  except  as  otherwise  provid- 
ed in  the  Constitution,  pass  any  local  or  spe- 
cial law,  authorizing: 

"  •  •  •  Regulating  the  affairs  of  counties, 
cities,  towns,  wards  or  school  districts :    •    *    • 

"Authorizing  the  laying  out,  opening,  alter- 
ing or  maintaining  of  roads,  biehways,  streets  or 
alleys.    •    •    »" 

It  Is  well  established  that  the  above-quoted 
provision  with  regard  to  the  laying  out, 
opening,  altering,  or  maintaining  of  roads, 
highways,  streets,  or  alleys  has  been,  accord- 
ing to  our  decisions,  annulled  to  all  Intents 
and  purposes  by  the  amendment  to  section  9, 
art.  8,  which  reads  as  follows: 

"And  the  Legislature  may  pass  local  laws  for 
the  maintenance  of  the  public  roads  and  high- 
ways, without  the  local  notice  required  for  spe- 
cial or  local  laws." 

See  Smith  v.  Grayson  County,  18  Tex.  Civ. 
App.  153,  44  S.  W.  821;  Dallas  County  v. 
Plowman,  09  Tex.  512,  91  S.  W.  221. 

The  question  then  arises  whether  the  Leg- 
islature In  exercising  the  power  given  It  un- 
der the  aljove-quoted  amendment  is  restrict- 
ed by  the  provisions  of  section  56,  art  3,  oth- 
er than  the  one  relating  to  roads. 

[4]  If  the  authority  to  legislate  by  special 
act  upon  a  certain  subject  is  given  by  a  pro- 
vision of  the  Constitution  other  than  section 
56,  art.  3,  such  authority  carries  with  it  the 
right  to  enaot  all  provisions  which  could  le- 
gitimately be  embraced  in  the  bill  if  section 
56  was  not  a  part  of  the  Constitution.  Smith 
V.  Grayson  County,  supra ;  City  of  Dallas  v. 
Western  Electric  Ca,  83  Tex.  243,  18  S.  W. 
552;  Texas  Savings  &  Real  Estate  Ins.  Ass'n 
V.  Heirs  of  Pierre,  10  Tex.  Civ.  App.  453,  31 
S.  W.  426;  State  v.  Ilanscom,  37  S.  W.  453; 
Railway  v.  Galveston,  96  Tex!  520,  74  S.  W. 
637;  Withers  v.  Crenshaw,  165  S.  W.  1189; 
Cravens  v.  State,  57  Tex.  Cr.  R.  135,  122  S. 
W.  29,  136  Am.  St  Rep.  977. 

[I]  The  authority  to  enact  special  road 
laws  carries  with  it  the  right  to  regulate  the 
affairs  of  the  county  in  all  such  matters  as 
may  appropriately  be  connected  with'  or  sub- 
sidiary to  the  object  of  creating  an  efficient 
road  system.  The  objection  therefore  that  a 
special  road  law  contains  provisions  regulat- 
ing the  affairs  of  a  county  is  of  itself  enti- 
tled to  no  consideration.  We  do  not  mean  to 
say,  however,  that  a  provision  regulating  the 
affairs  of  a  county  in  a  matter  totally  discon- 
nected with  the  object  of  providing  for  a  road 
system  could  be  inserted  In  a  special  road 
law.  Such  a  provision  might  be  as  foreign 
to  the  subject  of  providing  a  system  for  es- 
tablishing and  maintaining  public  roads  as  a 
provision  changing  a  person's  name  or  locat- 
ing a  county  seat,  each  of  which  things  is 
also  prohibited  from  being  done  by  a  special 
act 

[M]  All  acts  of  the  Legislature  must  com- 


ply with  section  85  of  article  8  of  the  Consti- 
tution, which  provides  that  no  bill  shall  con- 
tain more  than  one  subject  The  contention 
that  section  5  of  the  special  act  known  as  the 
"Bexar  County  Road  Law"  is  unconstitution- 
al because  it  undertakes  by  special  act  to  reg- 
ulate the  affairs  of  Bexar  county  raises  the 
question  whether  that  section  relates  to  a 
subject  which  cannot  be  dealt  with  by  a  spe- 
cial law.  If  this  be  correct,  then  It  follows 
that,  if  said  section  relates  to  such  subject, 
it  is  evident  that  it  is  not  appropriately  eon-  ' 
nected  with  or  subsidiary  to  the  object  of 
creating  a  road  system  for  Bexar  county,  and 
must  be  declared  to  be  in  violation  of  the 
Constitution.  In  other  words,  if  this  act  em- 
braces two  subjects.  It  violates  section  35, 
art  3,  which  has  not  been  pleaded  or  relied 
on,  but,  in  addition.  It  may  be  declared  to 
violate  section  56,  art  8,  in  that  it  enacts  leg- 
islation upon  a  subject  mentioned  in  said  sec- 
tion, and  not  permitted  under  any  other  sec- 
tion of  the  Constitution,  either  expressly  or 
as  an  essential  or  appropdate  Incident  to  any 
subject  expressly  permitted  by  another  sec- 
tion. We  therefore  deem  it  advisable  to  go 
into  the  matter  further  than  is  perhaps  nec- 
essary under  the  pleadhigs  and  brief  of  ap- 
pellant. We  will  first  state  and  discuss  the 
legislation  existing  at  the  time  said  act  was 
enacted,  and  then  ccmsider  the  provisions  of 
said  act,  and  construe  section  5  thereof.  By 
g«ieral  law  (Vernon's  Sayles'  Ann.  Civ.  St 
1914),  It  was  provided  as  follows  with  respect 
to  the  compoisation  of  county  commissioners: 

Art  8870.  "Each  county  commissioner,  and 
the  county  judge  when  acting  as  such,  shall  re- 
ceive from  the  county  treasury,  to  be  paid  on 
the  order  of  the  commissioners'  court,  the  sum  of 
three  dollars  for  each  day  he  is  engaged  in  hold- 
ing a  term  of  the  commissioners'  court,  but  such 
conimissiooers  shall  receive  no  pay  for  holding 
more  than  one  special  term  of  their  court  per 
month." 

Art.  6901.  "The  county  commissioners  .of  the 
several  counties  are  hereby  constituted  supervis- 
ors of  public  roads  in  their  respective  counties, 
and  each  commissioner  shall  supervise  the  public 
roads  within  ills  commissioner's  precinct  once 
each  year,  and  shall  receive  as  compensation 
therefor  three  dollars  per  day  for  the  time  actu- 
ally employed  in  the  discharge  of  his  duties,  to  lie 
paid  out  of  the  road  and  bridge  fund  of  the 
county:  Provided,  tliat  no  commissioner  sliall 
receive  pay  for  more  than  ten  days  in  each 
year.    ♦    *    •" 

The  general  law  (Vernon's  Sayles'  Ann. 
Clr.  St.  1914),  with  respect  to  meetings  was 
as  follows: 

Art.  2274.  "l^e  regular  terms  of  the  commis- 
sioners' court  shall  commence  and  be  held  at 
the  courthouse  of  their  respective  counties  on 
the  second  Monday  of  each  month  throughout 
the  year  and  may  continue  in  session  one 
week:  Provided,  however,  that  the  provision  of 
this  act  shall  not  be  construed  to  be  mandatory 
upon  the  court  to  hold  more  than  one  session  of 
the  court  each  quarter  if  the  business  of  the 
court  does  not  demand  a  session,  and  any  ses- 
sion may  adjourn  at  any  time  the  business  of  the 
court  is  disposed  of." 

Art.  2275.  "Special  terms  of  said  courts  may 
be  called  by  the  county  judge  or  any  three  of  the 
county  commissioners,  and  may  continue 
sion  until  the  business  is  completed."  y    - 
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niere  was  a  special  load  law  for  Bexar 
cwinty  (Special  Laws  1909,  c.  £9  wUcb  pro- 
vided that  each  member  of  tbe  oommlsslon- 
ers'  court  should  be  ex  officio  road  commls- 
sloDer  of  hU  district,  and  contained  the  tci- 
lowing  statement  with  respect  to  compensa- 
tion: 

"Each  of  said  commissioners  sball  receive  as 
salsry  for  the  services  required  of  them  by 
this  act  $400.00  per  annum,  payable  quarterly, 
or  as  the  commissioners'  court  may  determine." 

The  act  now  under  consideration  (Sp.  Acts 
33d  Leg.  c.  77)  contains,  among  others,  tbe 
lollowing  provisions: 

Sec  3.  "It  is  hereby  specially,  provided  that 
tbe  office  of  ex  officio  road  commissioner  as  now 
provided  by  law  is  hereby  abolished  in  the  coun- 
ty of  Bexar,  and  from  and  after  the  final  pas- 
8af;e  of  this  act  the  several  commissioners  of 
Bexar  county  shall  cease  to  act  as  ex  officio 
road  commissioners,  and  their  bonds  as  such 
shall  be  null  and  void,  except  for  their  official 
acts  prior  to  the  date  of  the  nnal  passage  of  this 
set- 
See.  8.  "The  commissioners'  court  of  Bexar 
enunty  shall  meet  at  tbe  courthouse  of  Bexar 
rounty  at  ten  o'clock  a.  m.  each  Monday,  or  on 
Buph  regular  day  of  the  week  as  the  court  may  fix 
in  its  rules,  as  provided  in  section  2,  and  may  re- 
main in  session  until  the  business  before  the 
•  court  is  transacted.  This  provision  is  cumula- 
tire  of  all  other  laws  governing  the  convening 
of  the  commissioners'  court,  and  no  notice  of 
such  weekly  meetings  shall  be  necessary." 

Spc.  7.  "It  is  hereby  specially  provided  that 
it  .sh.iU  not  be  unlawful  for  any  county  commis- 
sioner to  engage  in  any  other  occupation  or  busi- 
ness, but  should  a  county  commissioner,  by  vir- 
tue of  such  other  business  or  occupation,  fail  or 
neglect  to  perform  his,  duties  as  county  commis- 
sioner he  shall  be  subject  to  removal  from  office 
in  the  manner  provided  by  law  for  the  removal 
of  county  officers.  A  failure  to  attend  meet- 
ings regularly  shall  be  grounds  for  snch  re- 
moval." 

Sec.  14.  "Should  the  commissioners'  court 
deem  it  advisable,  it  shall  have  the  right  to  em- 
ploy all  clerical  assistance  necessary  to  attend 
to  the  affftirs  of  the  commissioners'  court,  and 
all  clerical  work  connected  with  the  official 
duties  of  the  members  thereof,  and  to  fix  the 
salaries  of  such  assistants  to  be  paid  out  of 
the  general  fund  of  tbe  county,  or  any  other 
available  fund." 

Sec.  27.  "The  provisions  of  this  act  are  and 
shall  be  held  and  construed  to  be  cumulative  of 
aU  general  and  special  laws  of  this  state,  on  the 
robjects  treated  of  in  this  act,  when  not  in  con- 
flict therewith,  but  in  case  of  such  conflict  this 
act  shall  control  as  to  Bexar  county." 

The  Legislature  had  made  the  commission- 
eis  ex  officio  road  commissioners  of  their 
districts,  and  awarded  compensation  for  the 
services  required  of  them  by  the  act  of  1909. 
In  1913  It  abolished  the  office  of  ex  officio 
road  commissioner,  and  prescribed  additional 
duties  to  be  performed  by  the  county  com- 
missioners as  such,  and  In  dealing  with  the 
subject  of  compensation  the  words  for  "serv- 
ices required  of  them  by  this  act"  were  not 
used,  but,  instead,  section  5,  attacked  by  ap- 
pellant, was  inserted.  The  other  sections  of 
the  act  of  1913  above  copied  indicate  an  in- 
tention on  tbe  part  of  the  Legislature  not  to 
confine  Itself  to  such  matters  as  appertain 
strictly  to  the  duties  Imposed  on  the  com- 
missioners with  respect  to  roads. 


We  come  then  to  section  5,  and  in  view  of 
tbe  matters  above  set  forth  It  seems  very 
clear  that  tbe  Legislature  Intended  to  fix 
a  salary  to  cover  all  the  dntles  prescribed  by 
law,  whether  with  respect  to  roads  or  not 
If  it  be  given  a  literal  construction,  it  cer- 
tainly so  provides.  But  it  Is  agreed  that  said 
section  can  be  and  shotdd  be  construed  to 
mean  that  the  $2,400  per  annum  is  to  be  re- 
ceived for  services  In  connection  with  roads 
alone.  We  do  not  see  bow  this  can  be  done. 
In  the  first  place,  the  very  act  Itself  under- 
takes to  provide  for  holding  regular  terms 
of  court  every  week,  and  thus,  If  the  ver 
diem  provided  by  article  3870  could  be  col- 
lected for  all  of  the  time  used  In  holding 
court,  tbe  compensation  of  the  commissioners 
would  be  a  very  considerable  amount  in  ex- 
cess of  $2,400  per  annum;  an  amount  of 
such  consequence  that  it  would  naturally 
occur  to  the  person  drawing  the  bill  that  It 
should  be  expressly  mentioned  as  excluded  If 
it  was  to  be  received  In  addition  to  the 
$2,400.  In  the  next  place,  the  Legislature 
undertook  to  provide  that  a  failure  to  attend 
meetings  regularly  should  be  ground  for  re- 
moval, which  indicates  that  the  special  act 
was  regarded  as  fixing  an  absolute  salary  to 
be  received  regardless  of  the  number  of  days 
the  commissioners  should  attend  sessions  of 
the  court,  and  therefore  it  would  be  advis- 
able to  fix  a  penalty  for  failure  to  attend 
regularly.  The  abolishing  of  the  office  of  ex 
officio  road  commissioner  and  the  change 
of  verbiage  from  that  used  In  tbe  former  law 
also  Indicate  tbe  Intention  to  make  the  sal- 
ary of  $2,400  cover  all  compensation  to  be 
received.  But  it  may  be  argued  that  the  Leg- 
islature merely  fixed  the  amount  to  be  allow- 
ed for  services  In  connection  with  roads  at 
the  difCerence  between  the  amount  which 
would  acciTie  under  article  3870  and  the 
$2,400  allowed  by  the  special  act,  and  that 
this.  In  effect,  is  tbe  same  as  If  such  si>ecial 
act  had  named  a  certain  amount  to  be  receiv- 
ed for  road  services  alone.  This  Is  plausible, 
but  It  Is  difficult  to  ascribe  to  tbe  Legislature 
an  Intent  to  allow  varying  sums  to  the  com- 
missioners for  road  services,  and  that  would 
be  the  effect  of  such  a  construction.  For 
Instance,  If  one  commissioner  was  absent 
from  the  court  50  days  more  than  another, 
he  would  receive  $150  less  under  article  3870, 
but  by  the  special  act  would  be  allowed  $150 
more  than  tbe  other  commissioners  for  serv- 
ices In  connection  with  roads.  We  cannot 
ascribe  the  use  of  the  language  contained  in 
section  5  to  an  Laadvertent  failure  to  ex- 
press the  real  Intent,  for  tbe  real  intent,  as 
gathered  from  previous  legislation  and  other 
provisions  of  the  act  la  question,  appears 
plainly  to  coincide  with  the  language  used  In 
said  section,  and,  as  the  same  legislature  used 
similar  language  in  other  special  road  laws, 
and  the  next  Legislature  followed  with  slmli 
lar  acts,  we  may  take  It  that  such  I«gis- 
latuiBs  have  conatraed  tbe  Ck>nstltutioa  to 
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permit  them  to  enact  provisions  in  special 
road  laws  fixing  tli«  entire  compensation  to 
be  received  by  county  couimissloners. 

We  come,  therefore,  to  the  direct  question 
whether  the  provision  fixing  the  compensa- 
tion to  be  received  by  county  commissioners 
for  all  services  prescribed  by  general  law,  as 
well  as  those  prescribed  by  an  act  purporting 
to  establish  a  system  for  laying  out  and 
maintaining  the  public  roads,  relates  to  a 
subject  so  disconnected  from  and  Independ- 
ent of  the  subject  of  providing  a  system  for 
laying  out  roads  as  to  make  the  law  objec- 
tionable on  the  ground  that  It  embraces  two 
subjects  witliin  the  meaning  of  section  85, 
art.  3,  of  the  Constitution. 

"None  of  the  provisions  of  a  statute  will  be 
held  unconstitutional  when  they  all  relate,  di- 
rectly or  indirectly,  to  the  same  subject,  have  a 
natural  connection,  and  are  not  foreign  to  the 
subject  expressed  in  the  title."  Lewis'  Suther- 
land on  Statutory  Construction,  f  11& 

See  Austin  v.  Hallway  Co.,  45  Tex.  265; 
Tadlock  V.  Bccles,  20  Tex.  793,  T3  Am.  Dec. 
213 ;  Johnson  v.  Martin,  75  Tex.  40, 12  S.  W. 
321;  Jollft  V.  State,  63  Tex.  Cr.  E.  61,  109 
S.  W.  176;  Ex  parte  Abrams,  56  Tex.  Cr. 
R.  465,  120  S.  W.  883,  18  Ann.  Cos.  45; 
Howth  V.  Greer,  40  Tex.  Civ.  App.  569,  90 
S.  W.  211;  Newnom  v.  Williamson,  46  Tex. 
Civ.  App.  616,  108  S.  W.  656;  Joy  v.  City  of 
TerreU,  138  8.  W.  215. 

It  is  also  well  settled  that  the  courts  will 
construe  section  35,  art.  3,  of  the  Constitution 
"liberally,  rather  than  to  embarrass  legisla- 
tion by  a  construction  whose  strictness  is 
unnecessary  to  the  accomplishment  of  the 
beneficial  purposes  for  which  it  was  adopted." 
Austin  T.  Railway,  supra.  There  is  so  much 
danger  connected  with  the  passage  of  local 
and  special  laws  that  the  legal  mind  views 
with  concern  every  provision  which  is  not 
very  clearly  germane  to  the  subject,  and  is 
apt  upon  first  impression  to  condemn  all 
doubtful  provisions,  especially  when  they 
carry  with  them  large  disbursements  of  pub- 
lic funds.  There  being  no  necessity  for  mak- 
ing the  provision  relating  to  compensation 
apply  to  services  other  than  those  connected 
with  the  subject  of  roada,  it  Is  natural  that 
in  this  case,  upon  first  impression,  it  would 
appear  that  the  necessary  connection  does 
not  exist  It  must,  however,  be  borne  In 
mind  that  thero  is  a  certain  connection 
which  makes  these  subjects  overlap  each  oth- 
er. The  commissioner  under  the  general  law 
draws  $3  per  day  for  his  services  In  attend- 
ing the  meetings  of  the  commissioners'  court. 
At  such  meetings  a  considerable  portion  of 
his  time  is  occupied,  even  under  the  general 
law  with  matters  relating  to  public  roads. 
A  special  law  which  seekq  to  inaugurate  a 
more  efilcient  road  system  necessarily,  or  at 
least  very  probably,  will  require  more  time 
to  be  devoted  to  road  matters  by  the  commis- 
sioners' court.  Such  special  law  therefore 
necessarily  or  probably  affects  the  amount  of 
compensation  received  in  the  aggregate  by 


the  county  conunlasloners  for  attending  court. 
If  this  conclusion  Is  correct,  then  it  foUows 
that  by  a  special  road  law,  without  saying 
a  word  about  the  compensation  to  be  received 
for  attending  coort,  the  amount  paid  by  the 
county  to  its  commissioners  may  be  increased, 
and  the  law  would  be  unobjectionable.  If  so, 
it  seems  the  further  conclusion  would  follow 
that  any  matter  wliicb  is  affected  by  the  spe- 
cial law  when  drawn  in  a  manner  conceded 
to  be  unobjectionable  is  an  appropriate  inci- 
dent to  tlie  subject  of  inaugurating  a  road 
syston,  or  at  least  has  such  a  connection 
therewith  as  to  permit  of  a  provision  being 
inserted  which  Includes  all  compensation  to 
be  received  for  attending  meetings  as  well 
as  for  superintending  and  supervising  roads. 
Again,  it  appears  that  In  a  special  road  law 
additional  duties  with  respect  to  roads  can 
be  prescribed,  not  only  for  the  commissioners 
individually,  but  also  for  the  commissioners' 
court.  It  would  seem  that  the  matter  of 
ccmipensation  is  of  no  greater  importance 
legally  than  that  of  duties  and  powers,  and 
that  such  matter  of  compensation  has  such  a 
connection  with  the  matter  of  duties  and 
powers  as  to  appropriately  permit  of  its  be- 
ing dealt  with  In  the  same  act.  In  the  case 
of  Smith  V.  Grayson  County,  supra,  the  coun- 
ty attorney  sued  to  recover  certain  commis- 
sions and  costs  alleged  to  be  due  him  by  the 
county  under  the  general  laws  of  the  state 
by  reason  of  the  fact  that  the  county  bad 
worked  the  convicts,  in  whose  coses  such 
commissions  and  cosba  accrued,  upon  the 
roads  until  their  fines  and  costs  had  been 
discharged.  The  county  relied  for  its  de- 
fense upon  a  provision  of  a  special  road  law, 
to  the  effect  that  the  commissioners'  court 
should  not  pay  any  costs  adjudged  against 
convicts  if  such  convicts  worked  out  their 
fine  and  costs  upon  the  public  roads.  Among 
other  contentions  made  by  the  county  attor- 
ney was  the  one  that  this  provision  was  not 
embraced  in  or  germane  to  the  title  of  the 
act,  which  was: 

"An  Act  to  be  entitled  an  act  to  create  a 
more  efficient  road  system  for  the  counties  of 
Grayson,  DaUas,  Galveston,  Brown,  Comanche, 
Mills,  Fannin,  Travis,  Hunt,  Hill,  Kaufman 
and  Fayette,  in  the  state  of  'Texas  authorizing 
the  employment  of  a  road  commissioner,  defining 
his  duties,  prescribing  penalties  for  his  failure 
to  perform  bis  duties,  and  further  defining  the 
powers  and  duties  of  the  commissioners'  courts 
of  the  said  counties  under  said  act"  Acts  22d 
Leg.  c.  64. 

The  court  said: 

"If  the  title  to  the  act  fairly  gives  reasonable 
notice  of  its  subject-matter,  the  act  will  be  up- 
held. The  main  subject  of  this  act  is  the  creat- 
ing of  a  system  of  public  roads  and  highways, 
and  in  furtherance  of  this  purpose  the  commis- 
sioners' court  is  authorized  in  its  discretion  to 
utilize  the  labor  of  county  convicts;  and  the 
commissioners'  court  in  its  duties  of  managing 
the  business  of  the  county  and  controlling  the 
convicts,  is  prohibited  from  paying  the  costs  that 
may  be  adjudged  against  the  convict  The  terms 
employed  in  the  title  of  this  act  are  fairbr  in- 
dicative of  the  subject-matter  of  the  act  and 
fully  meet  the  requirements  of  section  3S,  art  " 
of  the  Constitution."  -.a.i.^v.^  ^j    • — -  ^ 
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It  appears  that,  as  the  providing  for  work- 
ing county  convicts  npon  the  public  roads  Is 
a  legitimate  Indd^t  to  a  road  law.  It  was 
proper  to  go  &  step  further  and  deal  with  the 
matter  of  costs  accming  in  the  cases  against 
nidi  convicts.  In  that  ease  connty  officers 
were  deprived  In  a  special  road  law  Of  part 
itf  the  emolument  given  them  by  general  law, 
and  It  was  held  that  this  was  a  matter  Inci- 
dental to  the  general  snbject  of  the  act  That 
(sse  Illustrates  fairly  well  the  far-reaching 
effects  which  may  legitimately  be  accom- 
plished by  reason  of  the  fact  that  the  snb- 
ject is  connected  with  that  which  expresses 
the  general  object  to  be  acoompllshed. 

Vfe  have  carefully  considered  this  case, 
and,  bearing  in  mind  the  rales  to  be  applied 
in  determining  whether  a  law  is  nnconstl- 
tntional,  as  clearly  enunciated  in  the  case  of 
Bnmn  v.  City  of  Galveston,  07  Tex.  9,  76  S. 
W.  488,  we  conclude  that  it  Is  onr  duty  to 
iiold  that  the  section  of  the  Bexar  county 
road  law  attacked  In  this  case  does  not  con- 
travene the  C!onstltntion.  It  Is  difficult  to  de- 
termine In  many  cases  whether  there  is  such 
a  connection  between  subjects  as  is  required 
by  the  Oonstltntlon,  and  we  r^^rd  this  as 
one  of  those  cases,  but,  there  being  a  serious 
doubt  in  our  minds  whether  the  Legislature 
exceeded  its  powers,  that  doubt  has  been,  as 
it  must  be,  reserved  In  favor  of  the  validity  of 
the  law.  It  Is  not  the  province  of  the  courts, 
as  is  said  by  onr  Supreme  Court  in  the  case 
of  Glass  V.  Pool  (Sup.)  166  S.  W.  377,  to  de- 
dare  a  law  invalid  because  it  is  unwise  or 
onjnst,  or  because  opposed  to  public  policy 
or  the  spirit  of  the  Constitution.  It  must 
Ttolate  some  express  pi^ovlslon  of  the  Oonsti- 
tntlon. 

The  Judgment  Is  affirmed. 


TEXAS  POWER  &  I/IGHT  CO.  v.  ROBERTS. 
(No.  6624.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 
May  30,  191&) 

1.  VaMAOEB   «=»147  —  PUEADIHO  —  SfSOIAI. 

Dahaokb. 
The  petition  of  plaintiff  seeking  to  recover 
special  damages  for  defendant's  failure  to  put  in 
a  partition  to  inclose  office  space  rented  to  plain- 
tif  must  allege  facts  showing  that  at  the  time 
of  the  making  of  the  contract  defendant  should 
hare  contemplated  such  damages  would  result 
from  breach. 

_[M.   Note. — For   other    cases,    see   Damages, 
Cait  Dig.  {§  410.  412;   Dec.  Dig.  <8=s>147.] 

2.  Plsadino  4s>228 — Pstttion  —  Bbeaoh  of 
ContBACT— Honvs  or  Dbfbndant. 

Where  no  punitive  damages  were  sought,  and 
the  petition  averred  that  defendant  malicionsly 
breached  Its  contract,  special  exception  there- 
to abonld  have  been  sustained,  as  defendant's 
motiTe  was  immateriaL 

„[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  {J  684-590;    Dec.  Dig.  <8=»22&] 

3.  Damages   e=»37— B«coveby— Doubm   Re- 

COVEBT. 

Defendant  demised  a  portion  of  an  office  to 
plaintiff,  agreeing  to  erect  a  partition  inclosing 


it.  Plaintiff  intended  to  carry  on  a  millinery 
business  in  the  demised  space,  but  defendant's 
failure  to  build  the  partition  delayed  the  open- 
ing of  plaintiff's  shop  to  her  damage.  Held, 
that  she  could  not  recover  for  loss  of  profits  of 
her  business  and  at  the  same  time  for  loss  of 
time  which  she  would  have  devoted  to  the  busi- 
ness, for  that  would  allow  double  recovery.  . 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  {{  237-241;    Dec.  Dig.  <S=s>37.] 

4.  Damages  «=5>40(2)— Spbotjultivb  Damages 
— Pbofits. 

In  such  case,  as  plaintiff's  business  had  not 
yet  been  started,  her  claim  for  lost  profits  oc- 
casioned by  defendant's  breach  of  contract  is 
too  remote,  and  cannot  be  snstnlned.  but  she 
may,  npon  showing  that  defendant  knew  injury 
would  result  to  her  from  its  failure  to  erect  the 
partition  pursuant  to  agreement,  recover  the 
net  loss  on  her  stock  of  millinery  which  she  was 
unable  to  dispose  of  because  of  delav  in  open- 
ing; it  appearing  that  such  goods  quickly  de- 
preciated in  value  due  to  change  in  styles. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S9  74-78;   Dec.  Dig.  «=»40(2).] 

5.  EvinENCB  «=»498  —  Opinion  Bvidbnob  — 

AOMISSIBIUTT. 

In  such  case,  opinion  evidence  as  to  the 
amount  for  which  plaintiff's  millinery  could 
have  been  sold,  and  its  value  after  change  in 
styles,  is  admissible;  but  plaintiff  cannot  give 
opinion  evidence  as  to  the  probable  damage  to 
her  business. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2289;   Dec.  Dig.  e=s>498.] 

Appeal  from  Bell  County  Conrt;  W.  S. 
Shlpp,  Judge. 

Action  by  Miss  Lustre  Roberts  against  the 
Texas  Power  &  Light  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Spann  A  Spann,  of  Tonple,  for  appellant. 


KEY,  0.  J.  The  following  statement  of 
(he  natvre  and  result  of  this  salt  is  copied 
from  appellant's  brief: 

"Miss  Lustre  Roberts,  appellee,  instituted  this 
suit  in  the  county  court  of  Bell  county,  Tex., 
on  the  29th  day  of  August,  1914,  against  the  ap- 
pellant, alleping  that  on  or  about  the  12th  day 
of  August,  1912,  she  had  rented  from  the  ap- 
pellant a  certain  space  in  the  office  occupied  by 
the  appellant  in  the  Temple  State  Bank  Build- 
ing, in  the  city  of  Temple,  Bell  county,  Tex., 
from  the  1st  day  of  September,  1912,  until  the 
Ist  day  of  January,  1913 ;  that  appellant 
agreed  to  partition  said  space  from  the  balance 
of  the  office  occupied  by  it  and  have  the  same 
completed  by  September  1,  1912;  that  she  re- 
lied upon  said  rental  contract  and  immediately 
went  to  market  to  purchase  her  stock  of  mil- 
linery goods  to  open  her  business,  in  said  rented 
premises;  that  she  did  purchase  her  stock'  of 
merchandise ;  and  that  the  same  reached  Temple 
on  August  31,  1912.  Appellee  alleged  that  the 
appellant  failed  to  comply  with  its  contract  to 
have  said  partition  installed  and  completed  by 
the  let  day  of  September,  1912,  and  did  not 
complete  the  same  until  the  10th  day  of  Sep- 
tember, 1912 ;  that  she  was  thereby  kept  out 
of  possession  of  said  rented  premises  for  a  period 
of  ten  days;  that  by  reason  thereof  she  was. 
unable  to  have  her  millinery  opening  and  share 
in  the  early  fall  trade  as  she  had  contemplated, 
and  because  thereof  she  had  suffered  great  dam- 


age. 

"She  further  alleged  that  on  or  about  the  15th      ^„^ 
day  of  September,  1912,  she  had  customers  come     |^/"v/'^/-s|/-> 
from  nearby  towns,  who  had  come  at  her  WJlittjy  VJVjOy  lv_ 
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ten  request,  bnt  that  she  eoald  not  effect  sales 
with  them  because  she  was  unable  to  show  her 
merchandise  on  account  of  the  failure  of  the  ap- 
pellant to  Install  said  partition. 

"She  further  alleged  that,  had  she  secured  the 
rented  premises  on  September  Ist,  she  could 
have  had  her  opening  and  display  as  contem- 
plated by  her;  and  that  as  a  result  of  said 
breach  of  contract  she  had  a  great  deal  of  stock 
left  on  her  hands  at  the  end  of  the  season,  which 
she  alleges  was  practically  worthless  becauae  of 
the  change  in  fashions  and  styles. 

"She  further  alleged  that  it  was  nnderstood 
and  agreed  that  the  appellant  would  cause  to 
be  installed  in  said  rented  space  a  water  hy- 
drant, and  furnish  her,  the  appellee,  with  water 
free  of  cost  other  than  the  agr^d  rental  of  $25 
per  month ;  that  she  repeatedly  requested  the 
installation  of  said  water  hydrant,  and  that  the 
appellant  failed  to  install  the  same,  and  that  by 
reason  thereof  she  was  forced  to  go  around 
the  comer  to  a  drug  store  to  secure  drinking 
water,  and  that  she  was  unable  to  furnish  her 
customers  with  drinking  water,  which  humiliat- 
ed her  very  much.  (To  these  last-mentioned  al- 
legations the  court  sustained  appellant's  third 
special  exception.)  She  further  alleged  that,  by 
reason  of  the  failure  of  the  appellant  to  install 
and  complete  said  partition  hyr  September  1st, 
she  was  caused  to  lose,  and  did  lose,  ten  days 
of  time  from  her  employment,  which  was  reason- 
ably worth  the  sum  of  $100,  and  that,  by  rea- 
son of  the  delay  in  opening  her  establishment, 
she  was  unable  to  sell  her  goods  and  merchan- 
dise and  meet  her  bills ;  that  she  waa  damaged 
*  in  the  sum  of  $500;  that,  by  reason  of  the  fail- 
ure of  appellant  to  install  and  complete  said 
partition  and  to  install  said  hydrant  in  said 
rented  premises  and  to  furnish  her  water,  her 
said  millinery  business  was  for  several  months 
after  September  10,  1912,  greatly  impaired  and 
injured,  from  which  injury  her  business  had 
not  recovered  at  the  time  of  the  trial,  to  her 
further  damage  in  the  sum  of  $400. 

"Appellee  prayed  for  damages  in  the  sum  of 

§1,000,  for  costs  of  suit,  and  for  general  relief, 
he  did  not  allege  that  the  appellant  bad  notice 
of  the  special  damages  above  mentioned  at  the 
time  of  making  the  contract. 

"The  appellant  answered  by  general  excep- 
tion and  nine  special  exceptions  to  the  appellee's 
petition,  all  of  which  were  by  the  court  overruled 
except  appellant's  third  special  exception,  which 
was  by  the  court  sustained.  The  action  of  tbe 
trial  court  in  overruling  said  general  and  special 
exceptions  has  been  assigned  as  error  and  will  be 
presented  under  proper  assignments.     The  ap- 

gellant  further  answered  by  admitting  that  it 
ad  entered  into  the  rental  contract  in  the  man- 
ner as  alleged  by  the  appellee,  but  denied  that 
the  time  of  the  building  of  said  partition  in  said 
rented  premises  was  of  essence  and  said  that  it 
did  not  contract,  agree,  or  bind  itself  to  instaU 
said  partition  in  said  rented  premises  on  or  be- 
fore Septcmbe^  1,  1912,  but  that  it  was  agreed 
that  said  partition  should  be  installed  and  com- 
pleted as  soon  after  the  1st  of  September,  1912, 
us  was  convenient  and  possible. 

"Appellant  especially  denied  all  other  allega- 
tions contained  in  the  appellee's  petition,  and 
that  the  failure  on  tbe  part  of  this  appellant  to 
install  said  partition  in  any  way  caused  or  con- 
tributed to  any  of  the  appellee's  alleged  damages 
as  set  forth  in  said  petition,  and  specially  plead- 
ed that  appellee's  alleged  damage  was  not  the 
natural  or  proximate  result  of  the  appellant's 
alleged  breach  of  contract  The  appellant's 
pleadings  are  only  important  to  show  the  join- 
der of  issue,  since  appellant  introduced  no  evi- 
dence. 

"The  cause  was  tried  by  a  jury.  The  appellee, 
being  the  only  witness  introduced,  testified  in 
her  own  behalf  to  the  entering  into  of  said  con- 
tract, and  that  she  was  delayed  ten  days  in  ob- 
taining possession  of  said  rented  premises  by 
reason  of  the  failure  of  th«  appellant  to  instaU 


said  partitibo;  that  she  afterwards  opened  In 
said  rented  premises  a  millinery  Iwsioess:  that 
she  lost  ten  days  «f  her  time  by  reason  of  the 
failure  of  the  appellant  to  instaU  said  partition, 
which  the  court  permitted  her  to  estimate  to 
be  $100.  On  cross-examination  she  testified  that 
she  was  not  employed  by  any  one;  that  she  ex- 
pected to  receive  returns  for  her  labor  by  con- 
ducting a  millinery  store,  trimming  hats,  offering 
them  for  sale,  and  to  be  paid  for  her  services 
out  of  the  profits  of  her  business.  The  conrt  also 
permitted  her  to  testify,  over  the  objection  of  ap- 
pellant, that  in  her  opinion  from  September  1. 
to  September  10,  1912,  she  waa  damaged  to  the 
extent  of  $500.  T%e  court  further  permitted  her 
to  testify,  over  the  objection-  of  me  appellant, 
that  ber  business  was  injured  after  September 
10th  to  the  extent  of  several  thousand  dollars. 

"At  the  close  of  the  appellee's  testimony,  the 
appellee  rested  her  case.  Wberenpon  the  appel- 
lant moved  the  court  to  instmet  the  jury  to  ren- 
der a  verdict  in  favor  of  appellant,  which  mo- 
tion was  by  the  trial  court  considered  and  over- 
ruled. Whereupon  the  appellant  rested,  the 
cause  going  to  the  jury  under  instructions  from 
the  court  upon  the  testimony  of  tbe  appellee 
only.  The  jury  rendered  a  verdict  in  favor  of 
the  appellee  for  $500,  upon  which  verdict  the 
court  accordingly  entered  judgment  on  the  6th 
day  of  AprU,  1915." 

Opinion. 

Without  making  speciflc  reference  to  tbe 
assignments  of  error  presented  in  appellant's 
brief,  we  deem  it  sufficient  to  say  that  the 
questicMis  hereafter  considered  are  priQterly 
presented;  and,  having  reached  the  conclu- 
sion that  the  case  should  be  reversed,  we  an- 
nounce our  views  upon  the  controlling  ques- 
tions as  follows: 

[1]  The  trial  court  should  have  sustained 
some  of  appellant's  exceptions  to  the  plaln- 
tlfTs  petition.  <nie  damages  sought  to  be 
recovered  are  special  damages,  and  therefore 
it  was  necessary  for  the  plaintiff  to  allege  In 
her  petition  such  facts  as  would  show  that 
at  the  time  the  contract  was  made  appellant 
should  have  contemplated  that  such  damages 
would  result  from  its  breach  thereof.  No 
such  facts  were  alleged,  and,  for  that  reason, 
the  court  should  have  sustained  the  general 
demurrer  to  the  petition. 

[2, 3]  The  special  exception  which  was  ad- 
dressed to  the  paragraph  of  the  idalntllTs 
petition,  wherein  it  was  alleged  that  appel- 
lant acted  maliciously  when  it  breached  the 
contract,  should  also  have  been  sustained. 
No  punitory  damages  were  sought  to  be  re- 
covered, and  therefore  appellant's  motive  for 
breaching  the  contract  was  immaterial.  Nor 
was  the  plaintiff  entitled  to  recover  $100,  or 
any  other  amount,  for  her  alleged  loss  of  em- 
ployment. The  undisputed  proof  shows  that 
she  intended  to  devote  her  time  to  the  con- 
duct of  her  millinery  husiness,  and  to  permit 
her  to  recover  for  both  loss  of  time  and  in- 
jury to  the  business  would  allow  a  double 
recovery. 

[4]  We  also  sustain  appellant's  contention 
that,  inasmuch  as  it  was  not  alleged  and 
proved  that  the  plaintiff  had  an  established 
business,  her  claim  for  net  profits  was  too 
remote  and  speculative,  as  held  by  tJMs  cou! 
In.  Walter  Box  Co.  v.  Blacltbum,  1ES7  S. 
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220.  The  rlg^t  to  recover  tbe  loss  of  allseed 
profits  aa  damages  tot  breach  of  a  contract 
is  one  upon  which  there  la  mn<±.  diversity  of 
oirinlon  among  the  courts,  and  we  do  not 
desire  to  be  understood  as  holding  that  such 
damages  are  not  recoverable  in  any  case. 
On  the  contrary,  in  American  Construction 
Co.  y.  Caswell,  141  a  W.  lOlS,  this  court 
held  that  such  damages  were  recoverable 
where  the  defendant  had  wrongfully  diverted 
trade  from  the  plaintUTs  place  of  business, 
ntat  case,  it  Is  true,  was  an  action  for  tort 
and  not  for  breach  of  contract;  but,  in  con- 
sidering whether  or  not  damages  sought  to 
be  recovered  are  too  iremote,  we  see  no  rea- 
son for  making  any  distinction  on  that  ac- 
count. In  the  Caswell  Case  it  was  shown 
that  the  plaintUT  had  an  established  busi- 
ness; the  amount  of  profits  for  several  pre- 
ceding years  was  shown,  and  it  was  also 
made  to  appear  that  such  profits  had  mate- 
rially decreased  during  the  time  for  which 
plaintiff  sought  to  recover  damages ;  and  this 
court  held  that  such  damages  were  not  too 
remote  and  speculative.  The  reason  why 
courts  have  refused  to  allow  recovery  for  net 
profits  which  the  plaintiff  alleges  he  would 
hare  made  from  a  business  which  was  not  in 
eiigtence  at  the  time  the  contract  was  made 
and  breached  seems  to  l>e  that  su<^  alleged 
net  profits  are  not  capable  of  proof  with  that 
degree  of  certainty  required  by  the  law. 
\Miereas,  when  a  business  is  already  estab- 
lished and  is  makipg  a  profit  when  the  con- 
tract is  breached  or  the  tort  conunitted,  such 
pre-existing  profit,  together  with  other  facts 
&nd  circumstances,  may  indicate  with  rea- 
sonable certainty  the  amount  of  profit  which 
would  have  been  made  but  for  the  wrongful 
conduct  complained  of.  However,  while  the 
plaintiff  in  this  case  may  not  be  entitled  to  re- 
cover for  loss  of  n'et  profits,  we  are  not  pre-- 
pared  to  hold  that  she  is  not  entitled  to  re- 
cover substantial  damages.  If  upon  another 
trial  her  pleading  shall  be  so  framed  as  to 
admit  it,  and  the  testimony  shall  show  that 
time  for  the  completion  of  the  partition 
which  appellant  agreed  to  put  in  the  building 
by  the  1st  day  of  September,  1912,  was  of 
the  essence  of  the  contract,  and  that,  on  ac- 
count a(f  tlie  failure  to  do  so,  the  plaintiff  was 
nnable  to  sell  a  portion  of  her  stock  of  mil- 
linery which  other\\'ise  she  would  have  sold, 
and  tbat  on  account  of  the  nature  of  the  mil- 
linery baslness,  change  in  styles,  etc.,  the 
value  of  said  unsold  portion  was  materially 
diminished,  and  to  that  extent  constituted  a 
loss,  nnd  that  the  defendant  at  the  time  the 
contract  was  breached  had  notice  of  such 
facts  as  would  require  it  to  contemplate  that 
such  loss  would  result  directly  from  its 
breach  of  the  contract,  then  the  plaintiff 
would  be  entitled  to  recovery  for  such  dim- 
inution in  the  value  of  tliat  portion  of  the 
stock  which  she  would  have  sold  if  the  con- 
tract liad  been  complied  with,  regardless  of  | 
whetlier  or  not  she  would  have  made  a  net  | 
profit  upon  her  entire  business  if  appellant  i 


bad  compilled  with  the  contract.  In  otbe; 
words,  if  appellant's  breach  of  the  conttxct 
was  the  direct  cause  of  her  failure  to  sell 
her  stock  of  millinery  or  any  portion  of  it, 
for  more  than  she  was  afterwards  compelled 
to  sell  it  for,  and  such  result  was  in  con- 
templation of  the  parties  at  the  time  the  con- 
tract was  made  and  breached,  then  she  has 
sustained  a  pecuniary  loss  on  account  of  such 
breach  and  appellant  is  liable  therefor. 
Jones  T.  Ueorge,  61  Tex.  345,  48  Am.  "Rep. 
2S0. 

[5]  Over  appellant's  objection,  the  court 
permitted  appellee  to  state  to  the  jurv  her 
opinion  to  the  effect  that  she  considered 
that  her  loss  on  account  of  appellant's  breach 
of  the  contract  resulting  from  her  failure  to 
have  her  opening  and  get  her  business  start- 
ed at  the  time  she  expected  to  was  $500, 
and  that  the  injury  to  her  business  generally 
was  up  into  the  thousands.  If  upon  another 
trial  appellee  seeks  to  recover  upon  the  only 
theory  which  our  decision  leaves  open  to  her, 
she  win  prove  about  wliat  portion  of  her 
8to<*  of  goods  was  not  sold  on  account  of  her 
failure  to  begin  business  at  the  time  she  con- 
templated, how  much  such  goods  could  have 
been  sold  for,  and  how  much  they  depreciat- 
ed in  value  on  account  of  the  change  of 
styles,  eta,  and  the  difference  will  constitute 
the  measure  of  damages;  and  therefore  there 
will  be  no  necessity  for  any  opinion  testi- 
mony, unless  it  be  as  to  the  amount  of  goods 
so  left  on  hand,  and  the  amount  for  which 
they  could  have  been  sold  and  their  value  aft- 
er the  change  in  styles,  which  will  be  proper 
testimony.  Concurring  with  Prof.  Wlgmore, 
the  writer  of  this  opinion  believes  that  A 
great  deal  of  sophistry  has  been  promulgab- 
ed  and  many  unsound  rulings  made  in  ref- 
erence to  the  so-called  opinion  rule  of  evi- 
dence. In  chapter  65,  voL  3,  of  Prof.  Wig- 
more's  admirable  treatise  on  the  Law  of  Elvi- 
dence,  the  opinion  rule  is  elaborately  con- 
sidered, the  author's  view  being,  in  substance, 
that  in  all  cases  the  true  test  should  be 
whether  or  not  the  opinion  of  the  witness 
could  probably  aid  the  Jury  or  Judge  in  de- 
termining a  particular  question  of  fact,  and 
that  when  a  witness,  though  a  nonexpert,  is 
familiar  with  the  surrounding  circumstances. 
he  should  be  permitted  to  give  his  opinion,  to 
be  considered  by  the  Jury  for  no  more  than 
what  they  may  consider  It  worth  in  deter- 
mining the  question  to  which  the  opinion  re- 
lates; and  in  the  concluding  section  of  that 
chapter,  among  other  things,  the  author  says: 
"If  one  were  asked  to  name  the  rules  most  pe- 
culiar to  the 'Anglo-American  evidence-law,  he 
ought  perhaps  to  name  the  Character  rule,  the 
Hearsay  rule,  and  the  Opinion  rule.  Neither 
is  found  on  the  Continent.  All  three  are  indie- 
enous  judicial  developments.  AH  are  the  prod- 
uct of  the  jury  system.  All  are  founded  on  a 
peculiar  cautiousness  in  onr  law,  and  all  have 
been  developed  with  an  equally  peculiar  rigidity 
and  stolid  disregard  of  practical  consequences. 
All  three  are  complex  and  far-reaching  in  appli- 
cation as  well  as  voluminous  in  " 
opment.  Bnt  a  radically  different 
Bredicte4  for  them.    The  Hearsay 
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Character  rale  will  always  remain  in  onr  law 
In  a  more  or  less  relaxed  form ;  while  the  Opin- 
ion rule  will  in  substance  disappear.  An  impor- 
tant difference  between  them  is  that  the  first 
two  are  the  solid  growth  of  experience;  while 
the  last  rule,  in  its  American  development,  is 
merelr  the  logical  technical  development  of  a 
misunderstood  term.  The  Opinion  rule  day  by 
day  exhibits  its  unpractical  subtlety  and  its 
useless  refinement  of  logic.  Under  this  rule  we 
accomplish  little  by  enforcing  it  and  we  should 
do  no  harm  if  we  dispensed  with  it.  We  ac- 
complish little,  because  from  the  side  on  which 
the  witness  appears  and  from  the  form  of  the 
question,  his  answer,  i.  e.,  his  opinion,  may 
often  be  inferred.  We  should  do  no  harm,  be- 
cause, even  when  the  final  opinion  or  inference 
is  aJbitted,  the  inference  amounts  in  force  usu- 
ally to  nothing  unless  it  appears  to  be  solidly 
based  on  satisfactory  data,  the  existence  and 
quality  of  which  we  can  always  bring  out,  if  de- 
sirable, on  cross-examination.  Add  to  this  that, 
under  the  present  liberal  application  of  the  rule, 
and  the  practice  as  to  new  trials,  a  single  erro- 
neous ruling  upon  ths  single  trifling  answer  of 
one  witness  out  of  a  dozen  or  more  in  a  trial 
occupying  a  day  may  overturn  the  whole  re- 
sult and  cause  a  double  expense  of  time,  money 
and  effort;  and  we  perceive  the  absurdly  un- 
just effects  of  the  rule.  Add,  finally,  the  utter 
impossibility  of  a  consistent  application  of  the 
rule,  and  the  consequent  uncertainty  of  the  law, 
and  we  understand  now  much  more  it  makes  for 
injustice  rather  than  justice.  It  has  done  more 
than  any  one  rule  of  procedure  to  reduce  our  lit- 
igation towards  a  state  of  legalized  gambling." 

For  the  reasons  stated,  the  judgment  of 
the  court  below  Is  reversed,  and  the  cause  re- 
manded for  another  trial  consistent  with 
this  opinion. 

Reversed  and  remanded. 


HAGOOD  T.  HAOOOD. 

(Court  of  Civil  Appeals  of  Texas. 
1910.) 


April  29, 


Dissenting  Opinion. 

For  majority  opinion,  aee  186  8.  W.  220. 

DUNKLIN,  J.  The  only  controverted  Is- 
sue Involved  upon  this  appeal  is  the  proper 
construction  of  the  will  of  R.  L.  Hagood. 
The  conclusion  of  the  majority  Is,  substan- 
tially, that  as  the  language  of  the  will  Is 
of  Itself  clear  and  free  from  ambiguity,  all 
agreed  facts  shown  In  the  statement  of  facts 
should  be  excluded  from  consideration  In  ar- 
riving at  the  testator's  Intentions,  becanse 
such  evidence  would  tend  to  vary  the  ex- 
press terms  of  the  will. 

Some  of  the  quotations  shown  In  the  opin- 
ion of  the  majority  to  the  effect  that  a  will 
cannot  be  reformed  to  correct  a  mistake 
made  by  the  testator  in  its  execution  are  in- 
applicable here  and  tend  to  confuse  rather 
than  to  elucidate  the  issue,  since  appellants 
did'  not  present  that  Issue,  but  elected  to 
stand  upon  the  will  as  written,  Interpreted 
in  the  light  of  facts  dehors  the  will  shown 
in  the  agreed  statement  of  f&cts. 

All  the  authorities  agree  upon  the  general 
rule  announced  in  the  quotations  In  the  opin- 
ion of  the  majority  that  parol  evidence  will 
■wt  be  permitted  to  contradict,  add  to,  or  ex- 


plain the  terms  of  a  wlU  wbldi  are  free  of 
ambiguities  or  obscurities.  But  there  is  an- 
other rale  of  construction  equally  as  well 
established,  that  the  terms  of  a  will  or  con- 
tract, which,  standing  alone,  are  definite  and 
certain,  may  be  shown  by  parol  evidence  to 
be  ambiguous  and  the  ambiguity  may  be  re- 
moved by  evidence  of  like  character.  S  Jones 
on  Evidence,  (  472. 

"Ambiguity  is  defined  as  duplicity;  indistinct- 
neea;  an  uncertainty  of  meaning  or  expreasioB 
used  in  a  written  ijutrument."  1  Words  and 
Phrases,  p.  199. 

"A  'latent'  ambiguity,  a*  defined  by  Ex>rd  Ba- 
con, is  'that  which  seems  certain  and  without 
ambiguity  for  anything  that  appeareth  upon  the 
deed  or  instrument,  but  there  is  some  collateral 
matter,  outside  of  the  deed,  that  breedeth  the 
ambiguity.' "    8  Words  and  Phrases,  p.  31. 

Prof.  Wigmore,  In  volume  4,  |  2482,  of  Us 
able  and  exhaustive  work  on  Evidence,  traces 
the  history  of  the  general  rule  forbidding  the 
introduction  of  parol  evidence  to  vary  the 
terms  of  a  written  instrument  He  notes 
that  until  the  middle  of  the  fifteenth  century 
land  could  not  be  alienated  by  will  at  all, 
and  that  for  a  long  time  after  that  period 
"through  the  lack  of  a  liberal  and  sympa- 
thetic search  for  the  testator's  meanings,  the 
spirit  of  rational  Interpretation  was  hin- 
dered." He  notes  further  that  a  like  strict- 
ness of  interpretation  of  all  legal  documents 
continued  until  about  Oie  beginning  of  the 
eighteenth  century,  when  there  set  In  "a 
growing  spirit  of  liberality."  And  In  section 
2470  he  notes  the  stages  of  progress  of  liber- 
alism in  the  construction  of  wills,  both  In 
England  and  the  United  States,  from  Lord 
Coke's  time  down  to  the  present,  giving  the 
following  quotations  of  authorities: 

"1831,  Sir  James  Wigram,  V.  C,  Bxtrinide 
Evidence  in  Aid  of  the  Interpretation  of  Wills, 
Proposition  V:  'For  the  purpose  of  determining 
the  object  of  a  testator's  bounty,  or  the  subject 
of  disposition,  or  the  (quantity  of  Interest  in- 
tended to  be  given  by  his  will,  a  court  may  in- 
quire into  every  matmal  fact  relatiiM  to  the  per- 
son who  claims  to  be  interested  under  the  will, 
and  to  the  property  which  is  claimed  as  the  sub- 
ject of  disposition,  and  to  the  drcumstances  of 
the  testator  and  of  bis  family  and  affairs,  for  the 
purpose  of  enabling  the  court  to  identify  the 
person  or  thing  intended  by  the  testator,  or  to 
determine  thequantity  of  interest  he  has  given 
by  his  will.  The  same  (it  is  conceived)  la  true 
of  every  otiier  disputed  point,  respecting  which 
it  can  be  shown  that  a  knowledge  of  extrinsic 
facta  can,  in  any  way,  be  made  ancillary  to  the 
right  interpretation  of  a  testator's  words.' 

'•In  18.33,  Parke,  J.,  hi  Doe  v.  Martin,  4  B. 
&  Ad.  770,  785:  'It  may  be  laid  down  as  a 
general  rule  that  all  facta  relating  to  the  sub- 
ject-matter and  object  of  the  devise  •  •  • 
are  admissible  to  aid  in  ascertaining  what  is 
meant  by  the  words  used  in  the  will.' 

"In  1842,  Sugden,  L.  C.  in  Attorney  General 
V.  Drummond,  1  Dr.  &  W.  356  (interpreting 
a  deed  containing  the  words  'Christian'  and 
'Protestant  Dissenter') ;  "The  court  is  at  lib- 
erty to  inqnire  into  all  the  surrounding  circum- 
stances which  may  have  acted  upon  the  minds 
of  the  persons  bv  whom  the  deed  or  will  (it 
matters  not  whether  it  was  one  or  the  other) 
was  executed.  •  *  •  The  court  thertfore  has 
not  merely  a  right,  but  it  is  the  duty  to  Inquire 
into  the  surrounding  circumstances,  before  it 
can  approach  the  construqji^  ,9f^^,9^iin^mei^ 
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"1880,  Blackbnm,  J.,  in  Allgood  ▼.  Blake,  L. 
B.  8  Excb.  160:  The  general  rule  is  that  in 
eonstrning  a  win  the  court  is  entitled  to  put  it- 
kU  in  the  position  of  the  testator  and  to  con- 
■ider  all  material  facts  and  dtcunutances  known 
to  the  testator  with  reference  to  which  he  is  to 
be  taken  to  have  used  the  words  in  the  will,  and 
then  to  declare  what  is  the  intention  (i.  e.  sense) 
evidenced  by  the  words  used,  with  reference  to 
those  facts  and  circumstances  which  were  (or 
oucht  to  have  been)  in  the  mind  of  the  testator 
irben  he  used  those  words.  As  said  in  Wigram 
on  Bxtriiudc  Bridence:  The  question  In  ex- 
pounding a  wiU  is,  not  what  the  testator  meant 
— as  disBnsroished  from  what  his  words  express 
—but  simply  what  is  the  meaning  of  his  words.' 
But  we  think  that  the  meaning  of  words  va- 
rifs  according  to  the  drcnmstances  of  and  con- 
cerning whidi  they  are  naad.'  " 

And  In  3  Jcmes  on  Bvldence,  {  4T7,  tbe  au- 
thor, after  referring  to  the  former  rule  of 
strict  construction  of  wills,  says: 

"Tie  rule  now  is  unquestioned  that  extrinsic 
evidence  in  aid  of  the  interpretation  of  wills 
is  admissibia  for  the  purpoae  of  showing  the 
object  of  the  teatators  bounty,  the  property 
devised,  and  the  quantity  of  interest  intended  to 
be  given.  Evidence  may  be  received  as  to  every 
material  fact  relating  to  the  person  who  claims 
under  the  will,  and  to  the  property  devised,  as 
to  the  circumstances  of  the  testator  and  Us  fam- 
ily and  affairs,  so  as  to  lead  to  a  correct  de- 
cision of  the  quantity  of  interest  the  claimant 
is  entitled  to  by  the  will  This  is  true  as  to 
every  disputed  point  respecting  which  it  can  be 
thown  that  a  knowledge  of  extrinsic  facts  can 
aid  in  the  right  interpretation  of  the  wiU." 

In  4  Wlgmore  on  Evidence,  fg  2471  to  2477, 
inclusive,  the  author  announces  the  general 
mle,  which  he  says  has  never  heen  ques- 
tioned, and  exceptions  thereto,  that  while  ex- 
trinsic facts  and  circumstances  are  admissi- 
ble to  discover  the  Intent  of  the  testator,  his 
declarations  of  such  intention  are  rejected 
because  the,  tendency  of  such  proof  would 
be  to  overthrow  the  written  instrument,  or 
else  establish  by  parol  evidence  a  transac- 
tion which  is  required  to  be  shown  by  an 
instrument  in  writing.  See,  also,  1  Greenleaf 
on  Evidence,  If  290,  291;  2  Underbill  on 
WUls,  {  908. 

The  most  frequent  application  of  the  rule 
allowing  evidence  of  facts  dehors  the  will  oc- 
curs when  the  language,  employed  to  desig- 
nate the  property  devised  or  the  objects  of 
the  testator's  bounty,  is  applicable  alike  to 
more  than  one  piece  of  property  or  more  than 
one  person,  and  such  evidence  Is  Introduced 
to  identify  the  property  or  person  Intended. 

And  In  section  289,  1  Greenleaf  on  Evi- 
dence, the  author  states  his  individual  be- 
lief to  be  that  in  all  other  cases  than  those 
parol  evidence  to  show  the  testator's  inten- 
tion should  be  excluded  under  the  general 
role;  bnt  he  dtes  no  decision  supporting  a 
doctrine  so  broad  in  scdpe  as  that. 

The  authorities  abound  with  statements 
that  the  court  should  place  itself  In  the  posi- 
tion of  the  testator  and  construe  his  will  In 
the  light  of  his  surrounding  circumstances, 
to  the  end  that  his  Intention  may  be  discov- 
ered and  carried  out,  if  that  purpose  can  be 
accomplished  without  violating  some  rule  of 
law.   1  Greenleaf  on  Evidence,  i  280 ;  1  Jar- 


man  on  Wills,  I  422;  2  UnderUU  on  Wills,  i 
009.  In  Finley  v.  Khig's  Leasee,  3  Pet  (28 
U.  S.)  377,  7  L.  Ed.  712,  Chief  Justice  Mar- 
shall said: 

"The  intent  of  the  testator  is  the  cardinal 
rule  in  the  construction  of  wills;  and  if  that 
intent  can  be  clearly  perceived,  and  is  not  con- 
trary to  some 'positive  rule  of  law,  it  must  pre- 
vail; although  in  giving  effect  to  it,  some  words 
should  be  rejected,  or  so  strained  in  their  ap- 
plication, as  materially  to  change  the  literal 
meaning  of  the  particular  sentence." 

The  statement  occurs  frequently  in  the 
text-books  that  wills  are  construed  in  accord- 
ance with  the  same  rules  that  apply  to  deeds 
and  contracts.  But  in  Lambert  v.  Paine,  3 
Cranch,  97-138,  2  L.  Ed,  377,  391,  the  foUow- 
ing  was  said: 

"Wills  are  expounded  more  favorably,  to  carry 
the  intent  of  the  testator  into  effect,  than  con- 
veyances at  common  law,  which  take  effect  in 
the  lifetime  of  the  parcies;  wills  being  fre- 
quently made  by  people  enfeebled  by  age  or  in- 
cisposition,  and  without  the  aid  of  counsel  learn- 
ed in  the  law.  Therefore,  words  not  so  technical 
for  the  purpose,  have  in  a  great  variety  of  cases, 
for  atiove  100  years,  lieen  construeii  by  tlie 
judges,  to  carry  a  fee,  which  would  not  do  so  in 
a  deed." 

Other  caaes  ot  like  Import  are  dted  in 
Hancock  v.  Butler,  21  Tex.  at  pages  813,  814 
(orlg.  edition),  bot  page  726  (later  edition). 

I^e  authorities  are  uniform  upon  the  prop- 
osition that  when  a  wUl  Is  made,  the  pre- 
sumption obtains  that  the  testator  Intended 
thereby  to  dispose  of  all  his  property,  and 
no  presumption  will  be  allowed  that  he  in- 
tended to  die  Intestate  as  to  a  part  of  his 
estate.  If  the  words  used  in  the  will  may  fair- 
ly carry  the  whole.  1  Underbill  on  WUls, 
i  464;  Hardenbergh  v.  Kay,  151  U.  S.  112- 
126,  14  Sup.  Ct.  805,  38  U  Ed.  93. 

By  the  express  terms  of  the  will  In  con- 
troversy In  this  suit,  B.  Lk  Ha«ood  devised 
his  entire  estate.  He  left  the  will  unchanged 
at  the  time  of  his  death,  although  he  sur- 
vived J.  O.  Hagood,  one  of  the  beneficiaries 
originally  intended,  by  more  than  3  years. 
One  of  the  provisions  of  the  will  limits  the 
action  of  the  county  court  with  respect  to  his 
estate  to  the  probate  of  the  will,  and  the  re- 
turn of  an  inventory  and  appraisement  of 
the  property  belonging  to  his  estate — a  pro- 
vision wholly  Inconsistent  with  Intestacy  ot 
one-half  of  the  estate;  and  the  devise  of  the 
entire  estate  which  testator  might  own  at  the 
date  of  his  death  to  the  beneficiaries  named, 
to  the  exclusion  of  all  other  kindred.  In- 
dicates an  intention  that  such  other  kindred 
should  be  excluded  from  a  participation  in 
said  estate,  especially  as  the  will  was  never 
changed  after  the  death  of  J.  O.  Hagood. 
The  facts  so  enumerated  create  an  ambiguity 
and  uncertainty  as  to  whether  or  not  the 
testator  intended  that  ,the  will  should  cast 
the  whole  estate  upon  the  survivor  of  those 
beneficiaries  in  the  event  one  should  die  be- 
fore the  death  of  the  testator.  And  Inde- 
pendent of  testator's  Instructions  to  his  at- 
torneys with 
will  to  be  < 
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agreement  aa  to  the  testator's  Intention  In 
fact,  tbe  facts  enumerated  above,  cMisidered 
in  connection  with  tbe  fnrtber  facts  and  cir- 
cumstances sbown  In  tbe  record,  Including 
the  joint  acquisition  by  the  three  brothers  of 
practically  all  the  property  owned  by  them, 
the  fact  that  R.  L.  and  J.  O.  Hagood  never 
married,  that  they  lived  In  tbe  same  home 
with  R.  B.  Hagood  and  his  family  for  several 
years  prior  to  tbe  execution  of  the  two  wills 
and  up  to  their  respective  deaths,  and  were 
cared  for  by  R.  B.  Hagood  and  his  family 
during  their  long  illness  from  consumption, 
with  which  both  died,  in  connection  with  an 
absence  of  proof  of  any  facts  snch  as  finan- 
cial needs  or  special  affection,  tending  to 
show  why  testator  might  probably  have  de- 
sired his  other  kindred  to  share  in  the  es- 
tate in  the  event  of  tbe  predecease  of  one  ot 
the  beneficiaries,  all  lead  irresistibly  to  the 
Conclusion,  in  tbe  opinion  of  the  writer,  that 
In  making  tbe  will  in  question  tbe  testator 
Intended  that.  In  the  event  of  the  death  of 
One  of  said  beneficiaries  prior  to  the  death  of 
the  testator,  the  survivor  of  the  two  should 
take  the  whole  estate,  If  he  should  survive 
the  testator  also.  If  the  will  can  be  so  con- 
strued as  to  give  effect  to  that  intention  with- 
out doing  violence  to  the  language  therein 
employed,  interpreted  in  accordance  with  the 
law  controlling  in  the  construction  of  wills, 
then  that  interpretation  should  be  adopted 
and  the  will  enforced  accordingly ;  otherwise 
it  should  be  held  tbat  the  testator  died  tes- 
tate as  to  one  half  his  estate  and  Intestate 
as  to  tbe  other  half.  And  that  Is  the  next 
question  to  be  considered. 

Authorities,  practically  without  number, 
might  be  dted  announcing  the  general  rule, 
that  in  construing  wills  the  terms  used  must 
be  Interpreted  in  their  plaiii  and  ordinary 
sense.  But  lexicographers  often  give  dif- 
ferent meanings  of  the  same  words  according 
as  they  are  employed  In  common  parlance,  or 
In  theology,  law,  etc.,  and  it  cannot  be  doubt- 
ed that  words  used  in  deeds  ot  wills  which 
have  a  well-fixed  meaning  in  law  should  be 
given  that  construction  by  courts  rather  than 
some  other  meaning  not  popularly  under- 
stood by  those  not  versed  In  the  law.  For 
illustration:  In  early  times  a  conveyance  "to 
A.  and  his  heirs*'  and  one  "to  A.  for  life,  re- 
mainder over  to  bis  heirs,"  were  substantial- 
ly the  same.  In  either  case  A.  acquired  only 
a  life  estate  in  the  property,  and  after  his 
death  bis  heirs  took  the  remainder  under  the 
conveyance.  In  other  words,  the  word 
"heirs"  was  a  word  of  purchase  according  to 
its  plain  meaning  to  the  layman.  But  later, 
by  judicial  construction,  It  was  interpreted 
as  a  word  of  limitation  indicating  the  quanti- 
ty of  estate  conveyed,  which  would  be  a  title 
in  fee  simple,  or  fee  tail,  as  the  case  might 
be,  and  that  meaning  was  finally  fixed  and 
established  by  the  decision  in  Shelley's  Case. 
See  2  Reeves  on  Real  Property,  §  892. 

If  the  beneficiaries  named  had  both  sur- 
vived the  testator,  then  under  the  common 


law  the  will  vests  In  ttkem  a  joint  tenancy, 
and  under  the  common  law,  in  case  of  the 
death  of  one  before  the  decease  of  tbe  testa- 
tor, the  will  vests  the  whole  estate  in  the 
survivor,  "because,"  as  said  In  1  Jarman  on 
Wills,  §1  S40,  341,  "as  Joint  tenants  take  per 
my  et  tout,  or,  as  it  has  been  expressed, 
'each  is  to  take  of  the  whole,  but  not  wbolly, 
and  solely,'  any  one  of  them  existing  when 
the  will  takes  effect  wUl  be  entitled  to  the 
entire  property."  If  one  of  the  intended 
joint  tenants  dies  before  the  date  the  xlerise 
t>ecomes  effective,  then  no  joint  tenancy  Is 
created,  and  it  is  perfectly  clear  that  the  un- 
derlying and  controlling  reason  for  so  con- 
struing the  will  as  to  cast  the  whole  estate 
upon  such  surviving  devisee  is  tbe  purpose  to 
give  effect  to  tbe  Intention  of  tbe  testator 
that  such  should  be  the  result.  And  tbe  rule 
applying  in  case  of  a  devise  which  would 
create  a  joint  tenancy  if  both  devisees  sur- 
vive the  testator,  furnishes  another  instance 
of  giving  effect  to  tbe  testator's  intention  at 
the  sacrifice  of  the  plain  meaning  of  words 
in  that  a  devise  to  two  or  more  is  construed 
to  mean  a  devise  to  one  only,  viz.,  tbe  sur- 
vivor. 

By  artide  2471  of  the  statutes  of  descent 
and  distribution  of  Texas,  it  is  provided  that 
where  two  or  more  persons  own  an  estate 
jointly  and  one  dies  before  a  severance,  bis 
interest  in  said  estate  shall  not  survive  to 
the  remaining  joint  owner  or  Joint  owners, 
but  shall  descend  to  the  heirs  of  tbe  de- 
cedent in  the  same  manner  as  If  bis  interest 
had  been  severed  before  his  death.  That  Is  a 
statute  of  Inheritance  after  title  has  vested 
in  two  or  more  joint  tenants,  and  does  not 
necessarily  control  in  the  present  suit  be- 
cause J.  O.  and  R.  B.  Bagood  never  became 
joint  tenants.  But  several  states  have  en- 
acted statutes,  wbicSi  further  provide  that 
upon  the  death  of  an  Intended  joint  tenant 
by  will  before  the  death  of  the  testator,  the 
interest  which  be  would  have  acquired  under 
tbe  will  had  be  survived  tbe  testator  shall 
I>ass  to  his  heirs. 

If,  by  reason  of  oar  statute,  It  can  be  said 
that  the  will  Itself  does  not  show  an  Inten- 
tion on  the  part  of  the  testator  that  the  bene- 
ficiary surviving  at  the  death  of  the  testator 
should  take  tbe  whole  estate,  yet  tbat  inten- 
tion clearly  appears  from  extrinsic  facts  and 
circumstances  noted  already.  And  If  tbe 
Intention  of  the  testator  is  to  be  the  con- 
trolling factor,  regardless  of  the  specific 
terms  of  tbe  will,  in  the  one  instance,  why 
not  in  tbe  other? 

Under  the  common  law,  a  devise  or  convey- 
ance to  two  or  more  with  a  provision  deny- 
ing the  share  each  is  to  take,  would,  upon  the 
face  of  the  Instrument,  constitute  the  takers 
tenants  in  common.  And  Mr.  JTarman  in  his 
work  on  Wills,  i  341,  following  his  state- 
ment of  the  rule  <A>tainlng  If  the  devise  is 
to  joint  tenants,  says: 

"While  it  is  equally  clear  that  if  the 
isees  or  legatees  in  any  ot  these  cases  had 
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made  tenatati  U  cotDmon,  the  teirure  of  the  gift 
ax  to  one  object  wonld  not  have  entidetl  the  oth- 
fT  to  the  whole  fay  the  mere  effect  oiC  BurTivorsbip. 
Where,  however,  the  devirp  or  benupst  einbraoes 
a  dactnatiiig  dass  of  peraoni,  who,  by  the  rules 
of  constmctioii,  are  to  be  aocertained  at  the  death 
of  the  testator;  or  at  a  subsequent  period,  the 
decease  of  any  of  such  persons  during  the  testa- 
tor's life  irill  occasion  no  lapse  or  hiatus  In  the 
^^Mnitioii,  even  though  the  devisees  or  legatees 
are  mad*  tenants  in  common,  since  members  of 
t!ic  class  antecedently  dying  are  not  actual  ob- 
jprts  of  gift." 

In  passing,  it  Is  proiwr  to  note  that  to  do 
this,  the.  designation  of  several  beneflciarles 
by  a  collective  term  Is  construed  as  mean- 
iag  one  of  that  class  only.  It  is  quite  evi- 
dent that  the  discussion  by  the  author,  of 
the  rules  In  the  two  instances  referred  only 
to  wills  showing  plainly  by  their  own  lan- 
^age  the  creation  of  the  character  of  es- 
tates devised  and  without  reference  to  cases 
in  which  the  intention  of  the  testator,  in 
case  of  ambiguities  in  the  will,  might  be 
shown  by  extrinsic  evidence,  a  subject  dis- 
cossed  in  later  chapters  of  the  work. 

Many  authorities  are  cited  in  the  opinion 
of  the  majority  defining  a  class,  substantial- 
ly, as  a  body  of  persons  which  can  be  desig- 
nated by  the  same  general  term,  such  as 
"children,"  "grandchildren,"  "nephews," 
"brothers,"  or  "sisters."  In  some  of  the  def- 
initions found  in  the  authorities,  It  is  ex- 
pressly stated  that  the  designation  of  the 
beneficiaries  by  name,  or  a  statement  of  the 
share  each  is  to  take,  will  destroy  the  class. 
It  is  also  a  rule  that  a  class  may  be  created 
by  the  inclusion  of  a  part  only  of  those 
standing  in  the  same  relation  to  the  testator. 
The  definitions  of  "class"  referred  to  are 
given  in  numerous  cases  where  the  benefi- 
ciaries named  did  constitute  a  class  within 
the  meaning  of  those  definitions.  If  those 
decisions  could  be  construed  as  holding  that 
persons  not  coming  within  those  definitions 
cannot  constitute  a  class,  then  to  that  ex- 
tent they  would  be  mere  dicta  and  not  neces- 
sarily authoritative.  Except  as  announcing 
general  principles,  little  aid  can  be  procured 
from  adjudged  cases  with  their  ever  differ- 
ing facts.  In  Smith  v.  Bell,  6  Pet  68,  7», 
!>  L.  Ed.  322,  Chief  Justice  Marshall  said: 

"The  construction  put  upon  words  in  one  will 
has  been  supposed  to  furnish  a  rule  for  con- 
Mruing  the  same  words  in  other  wills,  and  there- 
by to  furnish  some  settled  and  fixed  rules  of  con- 
struction which  ought  to  be  respected.  We  can- 
not say  that  this  principle  ought  to  be  totally 
disregarded;  but  it  should  never  l>e  carried  so 
iar  as  to  defeat  the  plain  intentj  if  that  intent 
may  be  carried  into  execution,  without  violating 
tbe  rules  of  law.  It  has  been  said  truly  (Gulli- 
T«r  V.  Poynts,  3  Wils.  141)  'that  cases  on  wills 
may  guide  us  to  general  rules  of  construction; 
but,  imless  a  case  cited  be  in  everj^  respect  di- 
rectly in  point,  and  agree  in  every  circumstance, 
it  will  have  tattle  or  no  weight  with  the  court, 
who  always  look  upon  the  intention  of  the  tes- 
tator as  the  polar  star  to  direct  them  in  the 
construction  of  wills.' " 

That  statement  has  been  quoted  with  ap- 
proval in  Ck>lton  v,  Colton,  127  U.  S.  300- 
30»,  8  SOUL  Ct.  U64,  a»  U  fid.  189^  and  in 


Adams  V.  Obwen,  ITT  tj;  S.  471,  4li,  26  ^p: 
Ct.  668,  44  Ii..Ed.  861. 

If  the  two  bfenefldarlea  named  In  the  will 
In  controversy  had  been  designated  as  those 
brothers  with  whom  the  testator  made  bis 
home,  without  naming  them,  then  they  would 
have  eonstltnted  a  class  within  the  meaning 
of  the  definitions  of  that  term  usnally  given, 
and  would  have  given  the  one  survlvtng 
when  the  will  took  effect  the  whole  estate. 
That  the  brothers  named  in  the  will  were 
the  ones  with  whom  he  made  his  home  Is  ad- 
mitted, but  instead  of  Identifying  them  by 
collective  and  descriptive  terms,  and  in  or- 
der to  establish  their  identity  beyond  cavil, 
he  named  them,  and,  by  so  doing,  according 
p>  the  usual  definitions  of  a  "class,"  he  meta- 
morphosed what  would  have  resulted  in  a 
devise  of  the  whole  estate  to  R.  B.  Hagood 
into  a  devise  of  only  one-half  of  it,  and  that 
too  contrary  to  the  testator's  intention  in 
fact  Viewing  such  a  construction  in  the 
light  of  fundamenal  principles,  the  inquiry 
would  not  be  inappropriate:  When  this 
magic  in  mere  names  of  persona? 

If  the  question,  whether  or  not  the  wilt  in 
the  present  suit  was  to  the  testator's  two 
brothers  as  a  class  should  be  determined  by 
precedents,  then  only  those  cases  should  be 
considered  which  Involved  derlsea  or  lega- 
cies to  persons  identified  In  such  a  manner 
aa  not  to  come  within  the  usual  definitions  of 
"class."  Applying  that  test,  the  decided 
weight  of  such  precedents  sustains  the  con- 
tention of  the  appellant  In  the  present  sult^ 
assuming  that  the  cases  which  ere  consider- 
ed more  nearly  in  point  are  those  specially 
noted  in  the  opinion  of  tbe  majority,  and 
wlthdnt  attempting  an  examination  of  the 
numerous  decisions  otherwise  referred  to. 
In  the  case  of  (Herzog  v.  Title  Guarantee  & 
Trust  Co.,  177  N.  Y.  86,  09  N.  E3.  283,  67  L. 
R.  A.  146,  by  a  residuary  clause  of  the  will, 
the  remainder  of  the  estate  after  satisfying 
other  bequests  was  given  to  testator's  four 
children,  who  were  all  named,  share  and 
share  alike;  and  it  was  held  that  the  gift 
was  not  to  a  class. 

In  re  Hittell's  Estate,  141  Oal.  432,  75  Pac. 
53,  54,  the  gift  was  to  two  sisters,  as  ten- 
ants In  common,  who  were  not  related  to 
testator,  but  with  whom  he  lived  for  10  years 
prior  to  bis  death.  It  was  held  that  the  gift 
was  not  to  a  class,  and  that  the  death  of  one 
of  the  beneflciarles  prior  to  the  death  of 
the  testator  caused  a  lapse  of  one-half  of  the 
estate.  The  further  question  whether  or  not 
the  devise  was  intended  to  be  a  devise  to  a 
class  was  discussed  and  the  conclusion  reach- 
ed that  the  circumstances  relied  on  to  show 
such  Intention  were  not  sufficient  to  accom- 
plish that  result,  thus  leaving  the  inference 
to  be  drawn  that  U  such  Intention  was  so 
Shown,  the  decision  might  have  been  differ- 
ent 

In  Melton  v.  Sellars  (Ky.)  181  8.  W.  346, 


in  jueiion  v.  iseuars  ^ivy.;  j.oi  o.   w.  ato,     ^^^  j 

by  the  Court  of  Appeals  of  Kentucky,  the,   ^^-,QQQ[^ 
beneficiaties  were  identifled  by  terms,  of  gen-  ^  o 
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«ral  descrlptton,  and  It  was  beld  tiiat  the 
gift  was  to  a  class,  tested  by  the  nsual  def- 
initions of  what  la  necessary  to  constitute  a 
class. 

In  Rltcb  T.  Talbot,  74  Conn.  137,  60  Att. 
42,  the  gift  was  to  testator's  two  brothers, 
Charles  and  Christopher  Talbot,  share  and 
share  alike;  Charles  Talbot,  one  of  the 
brothers,  died  prior  to  the  death  of  the  tea 
tator.    The  court  said: 

"Tbe  bequest  to  the  two  brothen,  Charles  and 
Christopher  Talbot,  was  one  to  them  individu- 
ally and  not  to  them  as  a  class.  By  operation  of 
section  641  of  the  General  Statutes,  the  legacy 
to  Charles  Talbot  was  in  legal  effect  a  gift  to 
him,  and  to  his  i«rae  in  case  he  should  not  sur- 
vive the  testator," 

Following  are  cases  cited  In  apjpellant's, 
brief  to  support  his  contention  that  the  gift 
was  to  Mm  and  J.  O.  Hagood  as  a  class: 

In  BoUes  T.  Smith,  80  Conn.  217,  tbe  gift 
was  to  "Frederic  M.  Smith,  Valentine  W. 
Smith,  and  Timothy  W.  Smith,  sons  of  my 
late  brother,  Boswell  Smith,  and  to  their 
heirs  and  assigns  forever,  equally,  the  res- 
idue of  my  estate  •  •  • "  upon  the  pay- 
ment by  them  of  a  legacy  to  testator's  wife. 
The  gift  was  held  to  be  to  a  class  because 
such  appeared  to  be  the  intention  of  the  tes- 
tator as  gathered  from  the  whole  will  In 
the  light  of  surrounding  circumstances.  And 
in  the  opinion  in  that  case  the  court  said: 

"It  is  true  that  by  the  law  of  Connecticut  the 
snrvivora,  in  ordinary  cases  of  j<^nt  tenancy,  do 
not  take  the  whole  estate.  But  tbe  argument 
does  not  depend  upon  tbe  jus  accrescendl.  If 
tbpy  are  joint  tenants,  prima  facie  they  take  as 
a  class.  If  they  take  as  a  class  the  lapsed  lega- 
cy goes  to  the  survivors." 

And  the  latter  holding  is  supported  by 
Lockhart  v.  Vandyke,  97  Va.  856,  33  S.  B. 
613. 

In  Warner's  Appeal,  89  Conn.  268,  the  re- 
mainder of  the  estate  left  after  other  devises 
was  divided  into  four  equal  parts,  one  of 
which  was  given  "to  the  sons  of  my  two 
sisters,  deceased,  Henry  S.  and  Charles  K. 
Warner."  It  appeared  that  the  mother  of 
each  of  said  nephews  had  successively  been 
the  wife  of  the  father  of  those  nephews.  One 
of  those  nephews  having  died  prior  to  the 
death  of  the  testator,  it  was  held  that  the 
gift  was  to  the  three  as  a  class,  and  the  two 
survivors  took  the  entire  fourth  interest  that 
had  been  bequeathed  to  the  three,  because 
such  appeared  to  be  the  Intention  of  the  tes- 
tator, viewing  the  will  as  a  whole. 

In  Jackson  v.  Roberts,  80  Mass.  646  (14 
Gray),  a  certain  residue  of  the  estate  was 
bequeathed  to  Elizabeth,  Ellen,  Edward, 
Grace,  and  Mary,  five  children  of  an  adopted 
daughter  of  testatrix,  share  and  share  alike, 
the  issue  of  any  of  said  beneficiaries  to  take 
the  share  of  their  parents  by  representa- 
tion. It  was  further  provided  In  the  will  that 
in  event  any  one  of  three  of  the  children, 
Edward,  Grace,  and  Mary,  should  die  with- 
out issue,  then  the  share  of  that  one  should 
go  to  the  survivors  of  Ellen,  Edward,  Grace, 
ond  Maiy,  thus  omitting  Elizabeth,  the  issue 


of  any  one  of  those'  ftoor  to  take  by  repre- 
sentation the  share  of  their  parent  It  was 
held  that  the  devise  was  to  a  class,  and 
that  the  shares  of  Grace  and  Ellen,  who  died 
without  Issue  and  before  the  death  of  the 
testatrix,  passed  to  the  survivors.  It  is  not- 
ed la  the  opinion  that  the  fact  that  testa- 
trix, by  codicil  to  the  will,  expressly  confirm- 
ed it  after  the  death  of  Grace  clearly  indi- 
cates her  original  intention  that  the  bequest 
was  to  the  children  as  a  class.  It  was  fur- 
ther said  that  the  mention  by  name  of  in- 
dividuals Who  compose  a  class  is  not  con- 
clusive that  a  class  was  not  Intended,  and  in 
that  connection  occurs  the  following: 

"And  It  is  not  to  be  doubted,  that  when  the 
intention  of  suryivorship  is  in  any  other  way 
plainly  shown  by  the  will  itself,  or  by  the  will 
and  such  evidence  of  extrinsic  facts  as  is  legally 
admissible  for  the  purpose  of  showing  it,  such 
intention  must  prevail." 

[Numerous  English  authorities  are-  dted  in 
support  of  that  announcement 

In  Re  Ive's  Estate,  182  Mich.  699.  148  N. 
W.  727,  the  gift  of  the  property  In  controver- 
sy was  "to  my  sister  Hattie  Butterfleld,  and 
my  brothers,  Wesley  and  Dwight  Skinner,  to 
each  an  undivided  one-third."  The  testa- 
trix was  survived  by  the  two' brothers  named, 
but  her  sister  Hattie  Butterfleld  died  prior 
to  her  death.  In  holding  that  the  devise 
was  to  the  sister  and  two  brothers  as  a  class, 
the  court  said: 

"The  presumption  is  that  a  testator  intended 
to  dispose  of  bis  entire  estate,  and  not  to  die 
intestate  either  as  to  the  whole  or  any  part 
thereof,  and  the  will  should  be  so  construed, 
unless  the  presumption  is  clearly  rebutted  by 
the  provisions  of  the  will  or  by  the  evidence  to 
the  contrary.  40  Cyc  1400;  Toms  v.  Williams, 
41  Mich.  552-566,  2  N.  W.  814;  Des  Grand 
Champ  V.  Duflo,  supra  [169  Mich.  104,  135  N. 
W.  98].  In  the  instant  case  we  have  not  only 
the  presumption  to  aid  us,  but  we  have  also  the 
express  language  of  tbe  testatrix,  that  she  in- 
tended to  give  tbe  rest,  residue,  and  remainder 
of  her  estate  to  her  sister  and  brothers.  •  •  • 
We  recognize  the  general  rule  contended  for  by 
appellee  that,  where  property  is  given  to  sev- 
eral persons  by  name,  to  be  equally  divided  be- 
tween them,  they  take  as  tenants  in  common, 
and  not  as  }oint  tenants,  or  as  a  class.  But  the 
authorities  hold,  we  think,  that  this  rule  yields 
to  a  different  construction  when  it  plainly  ap- 
pears from  tbe  will  that  it  was  the  intention 
of  the  testator  that  the  survivors  should  take 
tbe  whole.  We  think  that  this  is  such  a  case, 
and  that  for  the  reasons  stated  the  trial  court 
erred  in  its  conclusion  In  reversing  the  action 
of  the  probate  court." 

Numerous  authorities  are  cited  in  the  opin- 
ion In  support  of  that  construction. 

In  Re  Langdon's  Estate,  129  Cal.  451,  62 
Pac.  73,  the  gift  In  controversy  was  "unto 
my  nephews  Callagban  Byrne,  James  W. 
Byrne,  and  Fred  Byrne,  In  equal  propor- 
tions." The  bequest  was  held  to  be  to 
those  nephews  as  a  class,  and  that  Fred 
Byrne  having  died  prior  to  the  death  of  tes- 
tatrix:, leaving  no  descendant  that  part  of 
the  estate  intended  for  him  passed  to  tbe 
other  two  nephews  who  survived  the  testa- 
trix. In  that  case  a  section  of  the  Civil 
Code  of  OalUomla  was  quoted,  which  reads: 
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"In  case  of  vncprtaintjr  arhdnff  vpon  the  Ibm 
•(  a  will  as  to  the  appUcation  of  an;  of  Its  pro- 
Tisions,  the  testator  s  inteDtioa  is  to  be  aacer- 
ttined  from  the  words  of  the  will,  taking  into 
Tiew  the  circumstances  under  which  it  was 
made,  exclusive  of  his  oral  dedaratiras." 

It  was  held  that  there  was  such  uncer- 
tainty ni>on  the  face  of  the  will,  and  hence 
the  surrounding  clrcnmstances  of  the  testa- 
trix at  the  time  she  made  the  will  could  be 
shown  by  parol  evidence  aside  from  her 
oral  declarations. 

The  famUiar  common-law  rule  of  evidence 
for  explaining  a  latent  ambiguity  in  wills 
and  other  written  instruments  was  thus  by 
statute  made  applicable  to  wills  showing 
patent  amUgulties  also.  According  to  the 
old  common-law  rule,  ambiguities  apparent 
upon  the  face  of  a  written  instrument  could 
not  be  explained  by  parol  evidence  of  extrin- 
sic facts,  and,  presumably,  this  statute  was 
passeu  for  the  purpose  of  <ibanglng  that  rule. 
Other  decisions  practically  to  the  same  effect 
as  those  discussed  above  are  Page  v.  Gilbert, 
32  Hun  (N.  Y.)  301;  Swallow  v.  Swallow, 
166  Mass.  241,  44  N.  K  132;  Hoppock  v. 
Taeker.  69  N.  Y.  202;  Schaffer  v.  Kettel,  96 
Mass.  (14  Allen)  528;  Stedman  v.  Priest,  103 
Mass.  293;  Mann  v.  Hyde,  71  Mich.  278,  39 
N.  VV.  78 ;  Roosevelt  v.  Porter,  36  Misc.  Rep. 
441,  73  N.  Y.  Supp.  800;  Meserve  v.  Haak, 
191  Mass.  220,  77  N.  E.  377;  Smith  v. 
Haynes,  202  Mass.  531,  89  N.  E.  158;  Hazard 
T.  Stevens,  36  R.  I.  90,  88  Atl.  980;  Chase 
v.  Peckham,  17  B.  I.  385,  22  Atl.  285;  Se- 
curity Trust  Co.  V.  Lovet^  78  N.  J.  Kq.  445, 
79  Atl.  616;  Lockhart  v.  Vandyke,  97  Va. 
356,  33  S.  K  13 ;  McCoy  v.  Houck,  180  Ind. 
634,  99  N.  E.  97. 

If,  In  a  deed  or  will  disposing  of  real  es- 
tate, the  word  "heirs"  can  be  construed  as  a 
word  of  limitation  and  not  as  a  word  of  | 
pnrctiase,  as  it  plainly  indicates,  if  a  devise 
to  two  or  more  as  Joint  tenants  can  be  read 
as  a  devise  to  one  only  in  the  event  he  alone 
survives  the  testator.  If  a  devise  to  several 
as  tenants  in  cotnmon  can  be  read  as  a  devise 
to  one  only  in  the  event  the  devise  is  to  a 
class  and  that  one  only  survives  the  testator, 
if  the  intent  of  the  testator  is  the  cardinal 
rale  in  the  construction  of  wills,  and  if,  as 
said  in  Jackson  v.  Roberts,  14  Gray  (80 
Mass.)  550,  supra,  and  supported,  in  efTect, 
by  practically  all  the  other  authorities  last 
dted,  "No  mle  of  law  gives  an  iniiexible 
sense  and  effect  to  a  bequest  made  to  chil- 
dren of  a  family,  by  their  several  names,  nor 
to  a  bequest  to  them  'equally'  or  'in  equal 
shares,' "  tben,  under  the  facts  and  circum- 
stances Aown  in  the  statement  of  facts  in 
the  present  suit,  excluding  the  declarations 
of  the  testator  and  the  opinion  of  his  attor- 
neys therein  appearing,  no  sound  reason  Is 
perceived  why  the  will  of  R.  L.  Hagood, 
whidi,  upon  its  face,  purports  to  be  a  devlae 
to  his  two  brothers  as  Joint  tenants  and  not 
as  tenants  In  common,  should  not  be  con- 


stttted  as  a  devise  (o  a  class,  actiovdlng  to 
the  undoubted  intention  of  the  testator;  and 
for  tlie  reasons  noted,  the  writer  is  of  the 
opinion  that  the  Judgment  of  the  trial  court 
should  lie  reversed,  and  Judgment  here  ren- 
dered in  fayor  of  the  appellant  for  the  prop- 
erty In  controversy. 


SMITH  V.  FIRST  NAT.  BANK  OF  WACO 

et  al.    (No.  6646.) 

(Court  of  Civil  Appeals  of  Ttzas.    Austin. 

May  17,  1916.) 

1.  Afpiabance  «=94— Feunq  Pixa— Waivbb 
or  Time  of  Answbbino. 

Where  suit  is  brought  to  a  term  too  late  for 
service  at  that  term,  defendant  waives  his  right 
not  to  answer  at  that  term  by  filing  a  plea  of 

Srivilege  before  adjournment  of  the  term,  under 
:ev.  St.  1911,  art.  1882,  providing  that  filing 
answer  shall  constitute  an  appearance  of  a  de- 
fendant so  as  to  dispense  with  necessity  for  the 
issuance  or  service  of  citation  upon  him. 

[Ed.  Note.— For  other  cases,  see  Appearance. 
Cent.  Dig.  §{  12-14 ;   Dec.  Dig.  «=»4.r 

2.  Ventw  <a=s»32(2)— Rssidekce^-Waivbb. 
Where  defendant,  through  no  fault  of  the 

clerk  or  plaintiff  or  his  attorneys,  fails  to  call 
the  court  8  attention  to  a  plea  of  privilege  at 
the  term  at  which  filed,  and  it  appears  there  was 
time  for  the  court  to  have  passed  on  it  if  pre- 
sented, and  the  case  is  not  continued  without 
prejudice  to  such  plea,  he  waives  his  right  to 
have  the  plea  passed  on  by  the  court  at  a  sub- 
sequent term,  under  Vernon's  Sayles'  Ann.  CSv. 
St.  1S14,  art.  1910,  providing  that  pleas  to  the 
jurisdiction  and  other  dilatory  pleas  not  involv- 
ing the  merits  shall  be  determined  at  the  term 
at  which  filed,  if  the  business  of  the  court  per- 
mits, and  rule  24  for  the  government  of  district 
and  county  courts  (142  S.  W.  six)  that  such 
pleas  shall  be  tried  at  the  first  term  at  which  the 
attention  of  the  court  shall  be  called  to  them, 
unless  passed  by  agreement  of  partios  with  con- 
sent of  the  court. 

[Ed,  Note.— For  other  cases,  see  .Venue.  Cent 
Dig.  S  49;  Dec.  Dig.  «S=332{2).] 

3.  VENm!  <S=>32(2)—Re8idencbi— Waives. 
In  such  case  an  amended  plea  of  privilege 

cannot  be  filed  at  a  subsequent  term  to  which 
the  case  has  been  continued. 

[Ed.  Note.--For  other  cases,  see  Venue,  Cent. 
Dig.  §  49;    Dec.  Dig.  «=s>32(2).] 

Appeal  from  McLennan  County  Court; 
Geo.  N.  Denton,  Judge. 

Action  by  the  First  National  Bank  of 
Waco  against  A.  M.  Smith  and  another. 
From  a  Judgment  for  plaintiff,  the  named  de- 
fendant appeals.    Afilrmed. 

Hall  Se  Barclay,  of  Wharton,  for  appellant 
Howard  D.  McElroy,  of  WJ&co,  for  appelleea 

RICE,  J.  This  suit  was  brought  by  the 
First  National  Bank  of  Waco  against  the 
Waco  Mill  &  Elevator  Company,  a  private 
corporation,  and  appellant,  who  was  a  resi- 
dent citizen  of  Wharton  county,  to  enforce 
the  payment  of  a  draft  for  |S16,  drawn  by 
the  Mill  &  Elevator  Company  upon  appel- 
lant and  indorsed  by  that  company  to  the 
bank,  who  advanced  tlie  money  thereon  to  It 
The  bank  afterwards,  by  due 
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forwarded  the  draft  tar  collection  against 
appellaat,  who,  when  presented,  tefnsed  to 
pay  same.  Upon  ita  retnm  the  bank  under* 
took  to  charge  the  draft  against  the  account 
of  the  Mill  &  EHevator  Oompany  (Who  had 
fpnds  on  deposit  In  excess  of  such  amouut), 
who  declined  to  permit  It  to  do  so. 

The  suit  was  brought  to  the  May  term  of 
the  county  court,  but  too  late  for  service  at 
that  term.  On  the  9th  of  June  appellant  fil- 
ed his  plea  of  privilege  to  be  sued  In  Whar- 
ton, the  county  of  his  residence.  The  May 
term  of  the  county  court  adjourned  on  the 
19th  of  June.  This  plea  of  privilege  was 
not  called  to  the  attention  of  the  court,  nor 
any  order  of  any  character  made  In  refer- 
ence thereto,  though  thgre  was  sufficient  time 
before  adjournment  for  the  court  to  have 
passed  thereon.  The  next  succeeding  term 
of  said  court  began  on  the  first  Monday  in 
July,  and  prior  thereto  appellant's  counsel 
wrote  the  clerk  of  said  court  asking  yrhea 
the  next  term  of  the  county  court  of  Mc- 
Lennan county  would  convene,  and  was 
promptly  Informed  that  it  would  commence 
on  the  first  Monday  in  July.  On  the  10th  of 
July  appellant  filed  his  amended  plea  of  privi- 
lege in  said  court.  On  appearance  day  the 
case  was  set  for  trial  on  the  14th  of  July, 
at  which  time  no  mention  was  made  of  appel- 
lant's plea  of  privilege ;  and  when  called  for 
trial  appellees  made  motions  to  strike  out  both 
said  pleas  of  privilege,  the  first  on  the  ground 
that  it  was  filed  during  the  May  term  of  the 
court,  and  not  called  to  the  attention  of 
the  court  during  that  term,  although  the 
court  had  time  and  the  condition  of  the 
docket  was  such  that  it  could  have  been 
heard  and  determined  by  the  court,  if  atten- 
tion had  been  called  thereto,  and  the  second 
to  strike  out  the  amended  plea  of  privilege, 
for  the  reason  that  it  had  been  filed  after  the 
case  had  been  continued  for  the  May  term  ot 
court,  both  of  which  motions  were  by  the 
court  sustained,  and,  the  appellant  declining 
to  plead  to  the  merits  of  the  case,  the  court 
heard  evidence  and  rendered  Judgment  in  fa- 
vor of  the  First  National  Bank  against  the 
Mill  &  Elevator  Company  and  appellant  for 
the  sum  of  $316,  with  interest  at  the  rate  of 
6  per  cent  per  annum  from  April  7,  1915, 
together  with  all  costs  of  court,  providing 
that  execution  should  first  issue  against  ap- 
pellant, and  only  against  the  Mill  &  Elevator 
Company  in  the  event  the  Judgment  should 
not  be  satisfied  out  of  the  property  of  appel- 
lant, from  which  action  of  the  court  appel- 
lant prosecutes  this  appeal. 

[1-8]  Notwithstanding  appellant  was  not 
required  to  answer  at  the  May  term,  he 
waived  his  right  by  the  filing  of  his  plea  of 
privilege.  See  arUde  1882,  Rev.  Stat  1911. 
Having  failed  to  call  the  attention  of  the 
court  to  this  plea  at  that  term,  it  appearing 
that  there  was  sufficient  time  for  the  court 
to  hare  passed  upon  it  if  It  had  been  pre- 
(iented,   and   the  case  not  being  continued 


wiflbodt  prejudlte  'ta  sddk  plea,'-  ft  mast'  be 
held,  under  the  authority  of  Article  1910, 
vol.  2,  Vernon's  Sayles'  Revised  Civil  Statr 
utes,  and  rule  24  for  the  goveroment  of  dis- 
trict and  county  oourts  (see  142  S.  W.  xlx), 
that  the  action  of  the  court  In  striking  out 
same  was  correct,  and.  appellaat  therefore 
had  waived  his  right  to  have  the  same  pass- 
ed upon  at  a  subsequent  term  of  the  court 
Under  the  authority  of  Harris  Millinery  Ca 
V.  Melcher,  142  S.  W.  100,  wldch  is  oo  all 
fours  with  the  case  at  bar,  we  hold  that  the 
action  of  the  court  in  striking  out  appel- 
lant's plea  of  privilege  was  not  error;  and, 
appellant  failing  to  answer  to  the  merits. 
Judgment  was  properly  rendered  against  bim 
upon  the  proof  submitted. 

If  appellant  or  his  attorneys  had  been  mis- 
led as  to  the  convening  vt  the  xxwrt  by  ap- 
pellees or  their  attorneys,  or  any  unfair  ad- 
vantage of  any  character  taken  of  him  to  his 
prejudice  with  reference  to  such  pleas,  it 
might  be  reason  for  holding  that  the  Judg- 
ment was  ln4)roperly  rendered.  It  Is  true 
that  appellant's  counsel  assert  that  they 
were  under  belief  that  the  May  term  of 
court  had  adjourned  before  they  filed  their 
plea  of  privilege.  There  is  nothing  In  the 
record,  however,  to  show  that  such  Impres- 
sion was  based  upon  the  answer  of  the  clerk 
to  their  letter;  nor  was  sudi  Impression 
created  by  any  action  or  conduct  upon  the 
part  of  appellees  or  their  attorneys;  hence 
no  ground  of  complaint  on  this  score  can  be 
urged. 

rinding  no  error  In  the  proceedings  of  the 
trial  court,  its  Judgment  Is  In  all  things  af- 
firmed. 

Affirmed. 


BRAZOS  VALLEY  TELEGRAPH  &  TELE- 
PHONE CO.  et  aL  v.  WILSON.* 
(No.  6552.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    F«b. 

14,  1916. .  Rehearing.  Denied 

May  17, 191ft) 

Electbicity  <S=>19(12)— Masteb  and  Sebvant 
<S=3289(19)  —  iNortTBrES  —  AcTtON  —  Ques- 
tion FOB  Juirr — CONTRIBtJTOBY  Nbouobnce. 
In  an  action  by  lineman  of  telephone  com- 
pany against  that  company  and  an  electric  light 
company  for  injury  from  a  live  wire  of  the  lat- 
ter company,  caused  by  the  negligence  of  both 
companies,  evidence  as  to  his  previous  experience 
and  warnings,  by  appearance  of  wire  and  shonte 
of  others  before  mcUng  up  the  wire  to  make 
the  street  safe,  held  to  make  the  question  of  bi3 
contributory  negligence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  laectricity, 
Cent.  Dig.  |  11 ;  Dec.  Dig.  «=>19(12) :  Master 
and  Servant,  Cent  Dig.  S  UIO;  Dec  Dig.  «=> 
289(19).] 

Appeal  from  District  Oourt,  McLennan 
County;   Tom  L.  McCullongh,  Judge. 

Action  by  Will  Wilson  against  the  Brants 
Valley  Telegraph  &  Telephone  Company  and 
another.  From  a  Judgment  for  plalntift,  de- 
fendants appeal.     Affirmed. 


<S»For  otbw  DIMS  (M  wma  tcple  ud  KKT-NnUBBR  In  >U  Ker-Namb«r«<l  DitMM  ana  In«( 
•Application  lor  writ  ot  •rror  pending  In  Supreme  Court. 
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Spell  A  Sanford,  of  Waco,  for  appellant 
Power  &  Light  Co.  Sleeper,  Boynton  &  Ken- 
dall, of  Waco,  for  appellant  Brazos  Valley 
TelegTapb  &  Telepbone  Co.  Williams  ft  Wil- 
liams and  Marshall  Surratt,  all  of  Waco,  for 
appellee. 

KEX,  C.  J.  Appellee  Wilson  brought  this 
roit  against  the  Brazos  Valley  Telegraph  & 
Telephone  Comi>any  and  the  Texas  Power  ft 
light  Company,  and  obtained  a  verdict  and 
judgment  for  $7,000  as  damages  for  Injuries 
sustained  by  him  by  coming  in  contact  with  a 
wire  charged  .with  electricity  near  the  inter- 
section of  North  Sixth  and  Colnmbus  streets 
in  the  city  of  Waco,  in  September,  1913, 
which  wire  belonged  to  the  Texas  Power  & 
Light  Company,  and  both  defendants  have 
appealed.  For  convenience  the  appellants 
will  hereafter  be  designated  in  this  opinion 
as  the  Light  Company  and  the  Telepbone 
Company. 

The  Light  Company  is  a  private  corpora- 
tion engaged  in  the  business  of  famishing 
electricity  for  light  and  power  purposes  to 
the  public  generally  In  the  city  of  Waco,  and 
maintains  a  regular  system  of  wires,  strung 
apon  poles  along  the  streets  and  alleys  of 
that  city.  The  Telephone  Company  is  a  pri- 
vate corporation  engaged  in  the  telephone 
business  in  the  dty  of  Waco,  and  maintains  a 
regular  system  of  wires  stretched  upon  poles 
along  the  streets  and  alleys  thereof ;  and  the 
wires  of  the  two  companies,  at  the  time  in 
question,  crossed  each  other  at  or  near  the 
^eet  intersection  where  the  accident  hap- 
pened. The  plaintiff  charged  In  his  petition 
tliat  each  and  both  defendants  were  guilty  of 
negligence  which  caused  their  wires  to  come 
in  contact,  as  a  result  of  .which  a  wire  belong- 
ing to  ttie  Light  Company,  and  charged  with 
abont  2,300  volts  of  electricity,  was  burned 
In  two,  and  that  one  end  thereof  fell  to  the 
groond  in  a  pabUc  street  The  proof  sus- 
tains that  charge  and  Justifies  that  portion 
of  the  verdict  which  found  that  the  defend- 
ants were  gailty  of  negligence  which  was 
the  proximate  cause  of  the  plaintiff's  Injuries. 
In  fact,  the  verdict  in  that  respect  is  not 
contested  in  this  court  Both  defendants 
lAeaded  contributory  negligence,  and  after 
the  evidence  closed  each  requested  the  court 
to  instruct  the  jury  to  return  a  verdict 
against  the  plaintiff,  and  the  refusal  to  give 
those  instructions  Is  assigned  as  error,  and 
strenuoosly  urged  In  printed  brief  and  oral 
argument  the  contention  being  that  the  tes- 
timony shows,  as  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. That  anestlon  is  not  free  from  doubt 
and  difficulty;  but  after  giving  it  careful 
consideration,  the  conclusion  has  been  reach- 
ed that  the  trial  court  ruled  correctly  when 
it  declined  to  instruct  a  verdict  for  the  de- 
fendants, and  submitted  the  question  of  con- 
tributory negligence  to  the  jury.  While  there 
was  conflict  in  t^e  testimony  in  reference  to 
some  other  matters,  the  undisputed  evidence 


shows  that  on  the  occasion  in  question  the 
plaintiff  was  employed  by  appellant  Tele- 
phone Company  as  a  lineman;  that  on  the 
day  of  the  accident  the  crew  of  which  he 
was  a  member  was  engaged  in  working  for 
the  telephone  company  about  one  block  away 
from'  where  the  wire  of  the  Light  Company 
fell  in  the  street  and  that  Some  one  notified 
the  plaintiff  and  one  of  his  colaborers  named 
Geo.  Reynolds  that  the  wire  in  question  had 
broken  and  was  down  in  the  street  Thereup- 
on the  plaintiff  and  his  companion  Reynolds 
went  at  once  to  the  place  designated,  and 
soon  after  they  arrived  there  Reynolds  as- 
cended a  telephone  pole  and  cut  a  telephone 
wire  for  the  purpose  of  preventing  a  contact 
between  it  and  one  end  of  the  broken  light 
wire,  which  was  suspended  in  the  vicinity 
of  the  telephone  wire.  At  about  the  same 
time  the  plaintiff,  Wilson,  ascended  a  pole  on 
the  opposite  side  of  the  street  belonging  to 
tlie  Light  Company,  and  from  which  the  oth- 
er end  of  the  brcdcen  wire  in  question  was 
suspended,  for  the  purpose,  as  testified  to  by 
him,  of  removing  that  wire  from  the  street. 
When  he  had  reached  a  point  somewhere  be- 
tween 6  and  10  feet  from  the  ground,  the 
plaintiff  caught  the  broken  wire  with  his  left 
band,  upon  which  he  had  an  ordinary  glove, 
and  attempted  to  cut  it  in  two  with  a  pair  of 
uninsulated  pliers,  which  he  held  in  bis  right 
hand.  The  result  was  that  he  received  a 
severe  shock,  which  rendered  him  uncon- 
scious, caused  him  to  become  entangled  in 
the  broken  wire,  thereby  sustaining  severe 
bums  upon  his  left  arm  and  elsewhere.  He 
fell  to  the  ground,  was  rescued  by  others 
from  contact  with  the  wire  and  carried  to  a 
sanitarium,  where  ultimately  it  became  nec- 
essary to  amputate  his  left  arm  in  order  to 
save  his  life. 

It  would  be  a  difficult  matter  to  state  in 
condensed  form  the  reasons  given  by  the 
plaintiff  for  attempting  to  remove  the  wire 
from  the  street  and  we  therefore  quote  as 
follows  from  his  testimony  as  set  out  in  the 
statement  of  facts : 

"I  was  taking  down  some  cable  that  morning. 
Mr.  Gray  put  us' to  taking  down  some  cable,  and 
when  we  got  the  cable  taken  down,  he  wasn't 
anywhere  around,  and  we  were  standing  in  un- 
der the  awning  oat  of  the  rain,  down  on  Sixth 
street  I  don't  know  where  Mr.  Gray  was. 
About  20  minutes  before  that  I  seen  him  go  in 
the  house,  I  don't  know  whether  he  came  out  or 
not,  down  on  Sixth  street  It  was  about  a  block 
from  where  we  were  under  the  awning  to  Colum- 
bus street  We  were  on  the  left-hand  side  of 
Sixth  street  going  out  While  we  were  there 
under  the  awning  some  one  came  down  the  street 
and  told  us  there  was  some  wire  down  in  the 
street  I  disremember  whether  the  man  that 
told  us  that  was  walking  or  riding.  He  told 
Geo.  Reynolds  and  myself.  At  that  time  Geo. 
Reynolds  and  I  were  within  6  or  6  feet  of  each 
other,  standing  ont  of  the  rain.  We  then  came 
on  up  the  street.  Dave  Gray  was  not  there 
then.  We  came  on  up  Sixth  street  towards 
Columbus  street.  We  came  on  to  the  comer  of 
Sixth  and  Columbus  streets. 

"I  walked  up  there  on  the  corner  and  there 
was  a  man  and  lady,  X  reckon  there  was  a  many 
and  a  lady  in  ths  buggy— vehicle  there  and  the 
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horse  scared— and  they  told  me  to  dear  the  wira 
out  of  the  street;  asked  me  if  I  would  get 
the  wire  out  of  the  street;  and  I  looked  at  the 
wire  and  started  over  to  the  pole  to  get  it  out 
of  the  street,  bat  it  was  an  msulated  wire,  so 
I  climbed  up  the  pole  to  take  it  out  of  the  street, 
and  I  got  hurt.  There  were  other  wires  on  the 
pole  which  I  climbed  up ;  there  were  some  large 
wires  running  north  and  south  on  Sixth  street. 
There  was  a  transformer  over  on  Seventh  street 
down  Columbus.  I  don't  know  where  there  was 
any  other  transformer.  I  don't  know  what  size 
wire  it  was  that  was  in  the  street,  but  it  was  a 
small  wire,  though.  As  to  whether  I  saw  the 
part  of  the  wire  that  was  on  the  ground,  I  just 
noticed  the  wire  laying  in  the  street,  and  seen 
it  swinging  from  that  pole ;  it  was  an  insulat- 
ed wire.  I  don't  recall  tbe  shape  the  insulation 
was  in,  I  just  noticed  it  was  an  insulated  wire. 
I  did  not  know  that  the  wire  was  charged. 

"Tbe  wire  which  Mr.  Williams  now  holds  in 
his  hand  looks  to  be  about  the  same  size  as  the 
wire  which  was  in  the  street;  about  the  same 
size  as  a  light  wire  that  goes  into  a  house.  I 
understand  that  a  wire  that  goes  into  a  house 
carried  110  volts.  I  know  that  110  volts  of  elec- 
tricity won't  hurt  a  man  very  much.  The  day 
before  I  dragged — I  was  breaking  down  some 
wire  and  it  had  slacked  down  onto  the  drop  that 
was  going  into  the  house,  and  I  felt  something 
on  it.  I  knew  it  was  not  the  telephone,  because 
it  was  cut  loose  and  was  dead,  and  it  bound  to 
have  been  down  on  that;  I  could  feel  it.  No- 
body told  me  how  much  voltage  was  on  the  wire 
that  I  dragged  this  one  across.  I  have  heard 
people  say  that  there  was  110  volts  to  light  up 
a  house. 

"With  reference  to  whether  a  big  wire  carries 
the  most  voltage  or  a  small  one  carries  the  most 
voltage,  my  opinion  is  that  the  big  wire  does. 
At  that  time  I  thought  the  big  wires  carried  the 
greatest  voltage.  I  did  not  Know  whether  the 
wire  was  apportioned  to  the  voltage  in  size.  Be- 
fore I  went  up  the  pole  I  noticed  there  was  a 
big  wire  up  there,  and  seen  the  transformer 
down  Columbus  street.  I  thought  if  the  wires 
would  be  charged  at  all,  it  was  110  volts,  that 
transformer  down  there  broke  loose  would  be 
feeding  that  way.  I  noticed  these  other  wires, 
and  didn't  see  anything  like  electricity  on  this 
wire,  I  thought  it  would  be  safe  it  (if)  I  would 
go  up  the  pole.  I  had  my  gloves  on.  I  seen 
the  big  wires,  and  thought  if  there  was  any 
heavy  electricity  I  thought  it  was  on  those  wires. 
When  I  said  I  thought  if  (it)  was  feeding,  I 
meant  by  that  I  thought  that  is  the  way  the 
electricity  was  coming  from.  I  thought  it  was 
coming  from  Seventh  street.  I  thought  the 
wire  I  was  fixing  to  take  bold  of  was  dead. 

"I  do  not  know  where  Geo.  Reynolds  was  at 
that  time.  I  didn't  look  at  the  part  of  the  wire 
that  was  on  the  ground  long,  I  just  glanced  at 
the  wire  and  started  on  to  move  it ;  the  horse 
was  scared  at  it,  and  I  wanted  to  get  it  out  of 
the  way,  so  there  would  not  be  any  runaway,  or 
something.  Yes;  I  thought  it  was  an  electric 
light  wire.  I  was  working  for  the  telephone 
company.  The  reason  I  went  there  and  went 
up  on  the  electric  light  pole,  I  thought  it  was 
our  duty;  I  thought  probably  our  wires  had 
caused  the  trouble  and  caused  that  wire  to  be 
dovm  or  something,  and  I  thought  it  was  my 
duty  to  take  it  out  of  the  street  so  people  could 
pass. 

"Geo.  Reynolds  came  up  the  street  part  of  the 
way  with  me.  I  don't  know  how  far  he  came. 
I  don't  kno^  whether  he  was  around  close  where 
I  was  or  not  When  we  were  coming  up  the 
street  there  we  were  on  the  left-hand  side  of  the 
street  coming  this  way,  right  at  the  corner  of 
Columbus  and  Sixth  streets.  We  were  close  to 
the  corner.  No  one  said  anything  to  me ;  only 
this  party  in  the  buggy.  It  was  a  man  that 
told  me  to  get  the  wire  out  of  the  street.  There 
might  have  heen  several  people  around  there, 
l>ut  I  don't  remember  aeanc— I  wasn't  paying 


any  attendon  about  it  after  tUa  man  called  my 
attention  to  the  wire.  I  then  went  on  to  take 
the  wire  out  of  the  street,  and  went  up  the  pole. 
I  don't  know  whether  I  ever  taken  hold  of  the 
wire  or  whether  it  jumped  onto  me,  or  what 
happened.  I  went  up  the  pole  between  6  and 
10  feet.  I  don't  know  whether  I  was  going  to 
drag  the  wire  out  of  the  street,  or  whether  I 
was  going  to  tie  it  up  around  the  pole;  I  was 
going  to  try  to  get  It  out  of  the  way  so  tiiis  man 
could  get  by.  I  thought  the  insulation  was  pat 
on  the  wire  for  protection,  to  keep  from  hurting 
any  one.  I  thought  the  higher  the  power  the 
wire  carried  the  better  insulation  it  would  have. 
I  didn't  think  if  I  took  hold.of  a  2,200  volt  wire 
off  of  the  ground  that  was  insulated  it  would 
hurt  me ;  I  didn't  know.  I  didn't  think  it  would 
hurt;  I  thought  the  insulation  was  put  there 
for  that  purpose.  Q,  I  will  ask  you  to  state 
whether  or  not  von  would  have  taken  hold  o( 
that  wire  if  you  had  known  it  was  charged  with 
2,200  volts  if  it  was  not  insulated  so  as  to  pro- 
tect you?  A.  No,  air.  The  reason  I  went  up 
there  to  take  that  wire  out  of  the  street  waa 
because  I  thought  it  might  cause  trouble.  I 
thought  maybe  it  was  a  charged  wire,  or  some- 
thing might  get  into  it.  I  thought  if  it  had  any- 
thing on  it  at  all,  it  would  not  be  but  110  volts ; 
it  being  a  little  wire.  I  thought  I  could  handle 
it  if  it  was  just  110  volts  by  being  on  the  pole. 
I  had  dragged  a  wire  across  110  volts  tbe  daj 
before. 

"After  I  got  on  the  pole  the  last  thing  I  re- 
member waa  with  reference  to  fastening  myself 
to  tbe  pole.  I  had  on  climbers.  'Climbers'  are 
spurs  to  climb  poles  with.  They  are  fastened 
around  the  ankle,  around  the  leg  and  strapped 
around,  iron  around  the  bottom  of  your  foot. 
There  is  one  on  each  foot.  I  also  had  a  belt  and 
safety.  The  belt  is  to  carry  the  tools  in.  The 
safety  belt  goes  around  the  pole  and  fastens  in 
the  belt;  it  goes  around  the  pole  each  side  and 
is  fastened  in  the  rings  to  my  belt.  I  have  one 
belt  around  my  waist,  then  I  have  anotho-  belt 
I  put  around  the  pole  and  fastened  on  each  end 
to  the  belt  around  my  waist.  I  did  that  in  this 
instance. 

"I  do  not  know  whether  I  reached  the  wire  the 
first  time  I  attempted  to  or  not  1  do  not  know 
whether  I  attempted  to  reach  it  more  than  one 
time.  I  probably  reached  out  to  see  whether  I 
was  high  enough  to  reach  it,  high  enough  on  the 
pole,  something  like  that.  When  I  stopped  I 
remember  putting  my  safety  around  the  pole, 
and  that  is  all  I  remember.  I  don't  think  I  had 
any  pliers  in  my  hand,  because  I  had  just  fas- 
tened my  safety,  and  that  is  all  I  remember. 
Ordinarily  I  would  have  taken  my  pliers  out  be- 
fore I  got  hold  of  the  wire.  I  did  not  feel  any 
electricity  until  I  was  done  knocked.  I  do  not 
remember  the  electric  current  hitting  me.  I 
just  remember  getting  knocked;  I  couldn't  teU 
whether  it  was  somebody  hit  me  or  what  it  was. 
I  do  not  know  whether  I  had  actually  hold  of 
the  wire  or  not.  As  to  what  happened  to  me, 
I  fell  to  the  ground,  so  they  say.  I  don't  know 
anything  about  it;  that  is  the  last  I  remem- 
ber being  on  tbe  pole  for  12  or  13  hours,  prob- 
ably longer.  The  next  time  I  ccnnc  to  I  waa  at 
the  Provident  Sanitarium.  I  would  judge  it 
was  between  10  and  11  o'clock  that  this  happen- 
ed, I  don't  hardly  know.  I  came  to  the  next 
morning  between  3  and  4  o'clock.  The  first 
thing  that  I  knew  I  remember  seeing  a  couple 
of  boys  that  I  knew. 

"I  know  Bill  Lofton.  I  saw  Hm  this  morning. 
I  do  not  know  whether  they  were  there  at  the 
time  I  fell.  Bill  Lofton  at  that  time  was  work- 
ing, I  think,  for  tjie  Toxas  Power  &  Light  Com- 
pany. I  did  not  see  him  before  I  got  hurt  that 
morning.  I  know  Guy  Robinson.  I  dM  not  see 
him  before  I  got  hurt.  Nobody  holloaed  at  me 
loud  enough  for  me  to  hear.  I  never  heard  any- 
thing.    I  had  pretty  good  ears.    •    *    • 

""The  electric  wires  on  the  top  of  pole  No. 
the  one  that  I  cHmbed,  weta  «  great  deal  iAgga 
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in  appearance  than  the  'wir«  vUch  I  waa  anp- 
pow^  to  take  hold  of. 

"I  worked  aa  lineman  in  the  town  of  Marlin 
(or  the  Sonthwestern  T^ephone  Company.  I 
worked  for  that  company  as  lineman  in  Marlin 
tboDt  a  moDth.  I  worked  as  a  lineman  at  Toa- 
bun.  I  worked  for  the  Bell  Telephone  Om- 
psny.  I  worked  as  lineman  at  Voakum  about 
■  month.  I  strung  wires  out  of  Lampasas,  just 
started  there.  I  was  working  for  the  Bell  Tele- 
phone Company  then.  I  haven' t  worsed  in  any 
other  towns.  I  Just  go  through  there;  »> 
tliioQg^  other  towns  stringing  wires>  I  badn^t 
dene  any  cmistructioa  work  ia  tbeae  others; 
oaly  strung  wires  through  them.  I  strung  wires 
through  Moody,  McOregor,  and  into  Gatesville, 
through  Bartlett,  Holland,  Granger,  and  several 
other  towns.  I  was  employed  by  the  Bell  Tele- 
phone G<»npany  about  S^  years,  and  had  work- 
ed a  short  while  for  the  Brazos  Valley  In  this 
toiwn,  and  a  short  while  for  the  Western  Union 
tod  the  Sap  (San  Antonio  &  Aransas  Pass 
Railway)  Tdegraph  Company.  Ye^  I  gness  I 
worked  about  3  years  for  tne  Bell  Tdiephone 
Company.  I  think  that  Marlin,  Xoakum,  Moody, 
Gatesville,  and  Lampasas  all  have  electric  light 
systems.  Marlin  and  Yoakum  and  Gatesville 
have.  I  guess  the  others  have.  The^  are  little 
towns,  I  only  worked  through  them  in  the  day 
time:  I  wouldn't  be  for  sure  whether  Moody 
has  electric  light  system  or  not ;  I  don't  know 
Yes;  I  am  sure  that  Marlin,  Yoakum,  and 
tiatesville  have.  Yes,  sir ;  I  suppose  there  were 
electric  light  wires  strung  along  the  streets  in 
Karlin.  Yoakum,  and  Gatesville  when  I  was 
working  aa  a  lineman  stringing  wires  in  and 
through  those  places.  Q.  Well,  I  will  ask  you 
if  it  is  not  a  fact  that  at  various  points  in  those 
towna  the  telephone  wires  would  cross  the  light 
wires  or  to  the  contrary,  light  wires  cross  the 
telephone  wires.  A.  Something  like  house 
drops.  Yes,  there  were  leads  down  the  streets 
of  those  towns.  I  don't  know  whether  there 
were  any  primary  wires  there  or  not.  I  didn't 
know  what  primary  wires  were.  If  there  were 
primary  wires  there,  I  suppose  they  were  there 
to  furnish  the  current  or  furnish  lights  through- 
out the  residence  part,  I  suppose  that  is  what 
they  are  there  for.  Yes ;  I  know  it  is  necessary 
to  get  the  electric  current  distributed  through 
the  town  in  order  to  furnish  the  lights  for  the 
electric  power.  I  did  not  know  that  in  doing 
that  certain  wires  carry  a  heavier  voltage  than 
other  wires.  Yes,  sir;  I  thought  that  wires 
lead  off  from  the  main  leads  into  the  house; 
thought  that  lead  carried  the  heavier  current 
of  electricity.  I  thought  where  the  main  lead 
was  was  supposed  to  carry  the  heavy  lead.  I 
thought  when  that  broke  off  that  only  bad  a 
small  lead  on  It.  In  those  various  towns  I  did 
not  know  one  wire  from  the  other;  only  }u3t 
bouse  wires.  I  understood  that  the  larger  wires 
carried  the  heavier  voltage.  I  did  not  think  that 
the  wires  that  run  into  the  houses  carried  as 
much  voltage  as  the  larger  wires.  Yes;  in  the 
towns  which  I  have  worked  I  thought  the  larger 
wires  carried  the  most  voltage.  I  thought  it 
was  dangerous  to  come  in  contact  with  wires 
that  earned  heavier  voltage. 

"The  voltage  carried  on  the  telephone  wires 
for  the  companies  which  I  have  worked  for  was 
bumless.  lliere  was  no  shock  or  effect  of  the 
electric  cnirent  felt  at  all  only  just  in  the  ring- 
ing of  the  telephone,  something  UKe  that  That 
would  be  Just  slight.  It  would  not  be  dangerous. 
I  bad  had  no  experience  in  the  handling  of  elec- 
tric light  wires.  I  had  never  worked  for  a  com- 
pany tbat  furnished  electric  lights.  I  knew  that 
wires  on  which  large  currents  were  transmitted 
were  dangerooa  to  handle.  Q.  You  ascertained 
that  fact,  or  that  information  came  to  you,  did 
it  not,  wbUe  yon  were  working  in  Marlin  and 
Toaknm  and  Uatesville  and  other  places  where 
there  were  alectric  light  lines?  A.  Well,  during 
the  tlsM  I  worked  in  Yoakum  that  was  a  dead 
town  in  the  daytime— didn't  have  any  current 


on  only  at  nijAt— and.at  Oatesrllle  the  same 
way  when  I  was  tbere.  I  think  Martin  was  a 
live  town  during  the  daytime.  I  knew  that  when 
the  electricity  was  turned  on,  the  wires  in  Yoa- 
kom  and  GatesvUle,  that  they  were  supposed  to 
ligbt  up  the  town.  I  also  knew  that  whenever 
the  electridty  was  turned  on  from  the  power 
house  or  any  of  these  light  8,vBtems  some  of  the 
wires  were  dangerous.  Q.  You  were  instructed 
or  informed,  were  you  not,  in  working  as  a  line- 
man that  whenever  you  crossed  or  came  near 
the  light  wires  of  the  respective  electric  light 
companies,  why  that  you  were  to  exercise  cau- 
tion and  care  and  not  come  in  contact  with  those 
wires,  were  you  not?.  A.  Only  with  the  men, 
the  bojfs  we  were  working  with.  Q.  They  all 
recognized  that,  didn^t  they.  A.  Practically; 
yes,  sir. 

"We  would  avoid  coming  in  contact  with  elec- 
tric light  wires,  and  that  was  because  of  the  rec- 
ognition of  the  danger  of  the  electric  current  that 
was  conveyed  over  the  electric  light  wires.  I 
had  been  in  Waco  for  something  like  16  days  be- 
fore this  accident  happened.  Yes;  I  could  say 
that  during  that  time  I  was  aware  tbat  electric 
light  leads  run  up  a  large  number,  if  not  practi- 
cally all,  of  the  streets  in  the  city  of  Waco. 
Yes;  I  was  of  the  opinion  that  those  carried 
dangerous  currents  of  electricity.  Aa  to  wheth- 
er 1  knew  that  the  wires  here  in  Waco  were 
charged  practically  the  entire  time,  day  and 
night,  I  didn't  know  about  the  residence  part  of 
town.  I  didn't  Icnow  whether  they  were  up  in 
this  part  of  town  or  not.  I  didn't  know  whether 
the^  could  turn  on  tbe  electric  lights  in  the 
residences  any  time  during  the  day. 

"Yes;  I  have  testified  that  I  was  onder  tbe 
impression  that  the  wires  that  run  into  residenc- 
es, the  electric  light  wires  that  run  into  residenc- 
es, carried  110  volts.  As  to  what  care  I  would 
exercise  when  I  was  working  around  those  wires, 
when  I  would  be  working  around  anything  like 
that,  I  would  try  to  stay  in  the  clear  and  keep 
in  the  clear  and  not  take  any  chances.  I  took 
precautionary  measures  all  the  time  from  com- 
ing in  contact  with  any  light  wires  at  all  because 
of  the  recognition  of  the  probable  danger  that 
would  control 

"I  had  been  woiicing  something  like  2  or  3 
or  maybe  4  days  on  North  Sixth  street.  I  had 
worked  up  about  that  churchhouse  or  school 
buildings,  negro  school  buildings,  worked  down 
this  way  to  Columbus  street  The  negro  church 
and  scboolbouse  is  on  the  left-band  side  of  North 
Sixth  street  going  up  Sixth  from  Columbus.  I 
don't  think  I  had  worked  along  below  pole  No. 
G  on  the  west  side  of  Columbus  street  at  all. 
As  to  whether  I  had  been  informed  as  to  the 
condition  of  tbe  lead  there  as  to  whether  or  not 
the  wires  had  been  taken  down  south  of  that 
pole  prior  to  the  date  of  this  accident,  I  don't 
think  there  had  been  any  wires  taken  down. 
We  hadn't  taken  any  down  across  Columbus 
street  I  do  not  undertake  to  tell  tbe  jury  as  a 
fact  that  there  had  not  been  any  of  the  wires 
taken  down  south  of  that  pole  prior  to  the  acci- 
dent by  somebody  else.  I  know  they  were  not, 
they  were  still  there.  The  telephone  wires  ou 
the  west  side  of  Sixth  street  south  of  pole  desig- 
nated as  No.  6,  which  Is  located  near  the  audi- 
torium, and  the  cable  were  still  up  there  when 
I  got  hurt.  In  my  direct  examination  I  stated 
that  I.  had  been  engaged  for  a  day  or  two  prior 
to  the  date  of  the  accident  in  taking  down  tele- 
phone wires  on  the  west  side  of  Sixth  street 
and  north  of  Columbus. 

"We  b^d  taken  the  cable  down  on  Sixth  street 
coming  this  way.  With  reference  to  what  point 
we  had  started  and  to  what  point  we  had^tak- 
en  them  down,  we  started  away  up  there  by 
those  negro  churchhouses  taking  the  cables 
down,  and  I  disremember  how  far  we  come  with 
the  cable,  but  I  know  we  were  coming  all  the 
way  with  the  wires  and  T  think  we  were_com- 
ing  all  the  way  with  "  ""  -  -  - 
you  what  is  your 


fes  and  T  think  we  were  com-     ^^^  . 

with  the  cable.     <J.  I  wiB  ask    {       r^r^rs\c>- 
recollection  as  to  whether  thejy  VJ  VJU  V  IV^ 
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cable  was  ever  taken  down,  whether  toq  also 
to<^  down  the  messenger  wire  from  which  the 
cable  was  suspended  or  left  the  messenger  wire 
on  the  pole.  A.  Well,  I  don't  think  we  taken 
down  any  messenger  wire.  At  the  time  of  the 
accident  I  think  the  messenger  wire  was  still 
on  the  post.  As  to  how  far  up  Sixth  street 
on  the  west  side  of  Sixth  street  did  the  mes- 
senger wire  extend,  I  guess  it  was  run  all  the 
way  through  clean  up  to  those  churchhouses ; 
wo  hadn't  taken  down  an^  messenger  wires; 
we  had  taken  the  cable  cm.  They  were  going 
to  put  some  new  cable  tliere.  I  am  not  sure 
that  the  messenger  wire  was  intact  all  the  way 
up  the  lead  to  at  least  up  to  the  negro  church. 
As  to  my  being  exact,  I  don't  know.  I  couldn't 
say  that  the  messenger  wires,  were  still  intact 
from  which  we  had  taken  down  the  cables;  I 
know  we  taken  down  the  cable  way  this  side  of 
the  creek.  I  didn't  take  the  messenger  wire 
down,  I  don't  know  whether  the  rest  of  them 
taken  it  down  or  not.  At  times  we  would  be 
separated,  some'  on  one  end  and  some  on  the 
otner  end.  Xes;  I  worked  up  to  Columbus 
street  and  stopped.  I  don't  remember  whether 
the  messenger  wire  was  still  intact  on  the  poles 
north  of  the  point  where  we  stopped  the  night 
before  the  accident.  I  guess  it  wag  still  there. 
No;  I  do  not  undertake  to  say  to  the  jury 
that  it  was  not  there.  I  know  the  messenger 
wire  was  not  taken  down  the  same  time  the 
cable  wire  was.  I  was  taking  down  cable  that 
momhig  that  I  got  hurt.  We  started  to  taking 
down  the  cable,  that  morning  before  I  got  hurt, 
across  the  creek.  Yes;  the  morning  of  the 
accident  we  started  to  work  taking  down  cable 
north  of  Barron's  branch.  We  had  taken  the 
cable  down  this  side  of  the  creek  there  that 
morning.  I  know  where  the  little  market  is. 
We  had  taken  it  down  just  north  of  that  point. 
I  think  we  had  taken  the  cable  down  this  side 
of  the  market  the  day  before.  We  started  across 
the  creek  to  take  down  the  cable  the  morning 
of  the  day  of  the  accident.  That  was  beyond 
the  market,  north  of  the  market.  No;  I  am  not 
mistaken  when  I  stated  that  we  had  taken 
cable  down  to  a  point  this  side  of  the  market 
when  we  stopped  the  day  before;  there  was 
some  cable  left  up  there,  and  he  put  us  to  tak- 
ing that  down.  He  said,  'Take  that  down.'  In 
taking  down  the  cable  we  were  working  south, 
this  way.  We  were  coming  this  way.  As  to 
whether  the  cable  was  in  a  continuous  line  or 
whether  it  bad  been  cut,  it  had  been  cut;  it 
was  a  cable  left  on  the  messenger.  I  think  the 
cable  had  been  cut  about  the  third  or  fourth 
pole  this  side  of  the  market  there,  somewhere 
along  there.  I  don't  know  how  far  that  would 
be  on  the  other  side  of  Columbus  street;  I 
don't  know  how  many  poles  there  are  there. 
The  cable  had  been  taken  down  between  Colum- 
bus street  and  the  market  before  I  got  hurt.  Q. 
When  you  left  work  the  night  before  this  ac- 
cident, where  was  the  cable  suspended  north  of 
Columbus  street?  A.  Well,  if  there  was  any 
there  it  would  have  gone  oa  down  close  to  the 
market  there  somewhere  in  two  or  three  poles 
of  the  market.  There  was  a  can  top  there; 
I  don't  know  whether  there  was  any  cable  work- 
ing out  of  that  can  or  not.  There  had  not  been 
any  cable  removed  south  of  the  three  or  four 


uv 
ole 


poles  the  day  before;  that  had  been  taken  down 
about  two  or  three  spans  at  a  time.  Q.  Then 
the  cable  had  been  taken  down,  all  the  cable 
north  of  the  market  had  been  taken  down,  to  a 
point  just  a  short  distance  to  the  north  of  the 
market?  A.  Except  a  little  bit  left  up  there 
the  night  before.  Q.  Then  there  was  a  piece  of 
cable  then  from  about  the  market  down  to 
where  it  was  cut  about  three  or  four  poles  this 
side  of  the  market  that  were  suspended  there 
that  had  not  been  taken  down  the  day  before? 
A.  I  understand  the  question  all  right,  but  I 
don't  remember  whether  we  taken  that  cable 
down  before  I  got  hurt  or  not ;  I  don't  remem- 
ber whether  it  was  taken  down  or  still  there. 


"At  the  time  I  got  the'  information  that  at- 
tracted my  attention  to  Columbus  street,  the 
messenger  wire  was  somewhere  about  the  mar- 
ket, somewhere  or  probably  across  the  street  to 
an  anchor  pole ;  I  don't  remember  whether  they 
had  taken  the  messenger  down  above  there  or 
not.  I  do  not  know  who  the  man  was  that  came 
to  where  Reynolds  and  I  were  standing  and 
told  us  about  the  wire  at  Columbus  and  Sixth 
streets.  As  to  whether  he  was  waUdng  or  in  a 
buggy,  I  could  not  say  how  he  was  coming ;  he 
was  out  in  the  street,  and  we  were  under  the 
awning  out  of  the  rain.  He  said  there  was 
some  trouble  or  wire  down,  'You  had  better 
go  down  and  see  about  it'  With  reference  to 
whether  he  was  a  maq  employed  by  the  tele- 
phone company  or  by  the  Ugnt  company,  I  could 
not  say ;  I  never  paid  any  attention  to  him,  I 
just  heard  the  remark,  and  George  said,  'Let's 
go,'  and  we  started  out.  I  had  probably  seoi 
the  man  before.  No;  I  did  not  recognize  him 
as  a  man  that  I  had  seen  before,  because  I  never 
paid  any  particular  attention.  No;  he  did  not 
come  to  me  as  any  one  in  authority  there  at 
all.  He  just  casually  remarked  that  there  was 
a  wire  down  up  there.  As  to  whether  I  asked 
any  question  of  Mr:  Gray,  he  was  not  there. 
We  were  waiting  on  him  then.  Q.  A«  a  matter 
of  fact,  you  had  not  spoken  to  Mr.  Gray  prior 
to  the  time,  according  to  your  testimony,  that 
you  started  up  towards  Columbus  street?  A. 
No,  sir;  he  put  us— he  give  us  a  little  job  down 
there,  and  we  had  finished  that,  and  he  was 
gone.  I  didn't  see  him  any  more.  I  seen 
him  go  in  a  house.  I  don't  know  what  be  went 
for.  I  never  noticed  whether  he  came  out  or 
not.  I  saw  him  go  in  the  house.  We  were 
standing  down  there  close,  and  thought  he  would 
be  back  out  and  give  us  some  more  work  to 
do.  Before  he  came  out  we  was  notified  abont 
this  trouble.  When  we  left  the  place  where  we 
were  at  work  when  Mr.  Gray  left  tiiere,  on 
North  Sixth  street,  and  came  back  to  Columbus, 
I  thought  I  was  acting  under  instructions  and 
directions  of  Mr.  Gray,  I  thought  he  would  be 
there.  No;  I  did  not  see  Mr.  Gray.  From 
the  time  I  got  the  information  and  left  there 
until  the  accident,  I  never  had  any  conversation 
with  Dave  Gray.  I  never  asked  Mr.  Gray 
whether  I  could  come  on  down  to  Columbus 
street.  I  did  not  see  Mr.  Gray.  Mr.  Gray  did 
not  give  me  any  directions  to  go  down  there. 

"I  do  not  know  whether  the  party  that  told 
us  about  that  wire  being  down  in  the  street 
was  acting  for  the  telephone  company  or  not. 
I  did  not  ask  him.  I  did  not  ask  him  if  he 
was  acting  for  the  Texas  Power  &  Light  Com- 
pany. The  man  just  said  there  was  some  trou- 
ble up  there,  and  we  had  better  go  up  there  and 
attend  to  it  Mr.  George  Reynolds  was  with 
me  at  that  time. 

"In  coming  back  to  Golombus  street  we  were 
on  the  west  side  of  Sixth  street  I  crossed  the 
street  right  on  the  comer  of  Sixth  and  Col- 
umbus. The  buggy  was  on  Sixth  street.  I 
fuess  it  was  driving  down  Sixth  street;  I 
on't  know  whether  they  intended  to  turn  up 
Columbus  street  or  go  on  down  Sixth  street 
As  I  turned  the  comer,  I  was  kind  looking 
around  to  the  top  of  the  pole  and  I  heard  this 
man  say  something  about  it  and  I  looked  around 
and  seen  his  horse  was  scaring,  and  he  asked 
me  If  I  would  move  that  wire  and  let  him  get 
by.  The  horse  and  buggy  were  south  of  where 
Sixth  street  comes  into  Columbus  street.  They 
were  just  ready  tq  cross  Columbus  street,  right 
at  it  like.  He  was  traveling  out  north,  or  go- 
ing to  tum  up  Columbus  street  I  don't  know 
which.  The  man  with  the  horse  and  buggy 
was  south  of  where  the  wire  was  in  the  street 
I  was  within  10  or  20  feet  of  the  man  and  the 
bug^.  As  to  how  far  the  man  with  the  horse 
and  Duggy  was  south  of  the  wire,  the  horse  was 
right  upon  it,  and  as  soon  as  he  seen  it  he  -\r> 
jumped  back  and  cut  the  wheel  around  in  un-  *  It. 
der  the  buggy ;  the  horse  was  scared  at  It    He    J 
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happened  lisbt  on  it,  and  it  sctnd  bitn.  I 
was  just  off  of  the  comer  of  the  sidewalk, 
part  of  the  way  in  the  street ;  just  had  come 
oat  of  the  street.  I  was  stiU  «n  the  west  side 
of  the  street — I  was  coming  up  from  the  north 
end  of  Sixth  street.  When  I  first  noticed  the 
wire  it  extended  rtrj  near  aU  the  way  across 
the  street.  With  reference  to  where  the  end 
of  the  wire  that  was  lying  in  the  street  from 
the  weet  side  of  Sixdi  street,  I  nerer  paid  any 
attoition  to  the  end  of  the  wire^  I  just  glanced 
down  at  it,  and  seoi  the  horse  was  scared  at 
it.  and  I  started  on  to  move  the  wire.  I  don't 
know  that  I  ever  saw  the  end  of  the  wire;  I 
don't  know  that  I  paid  any  attention  to  it  at 
all.  I  don't  know  how  many  feet  it  was  from 
the  pole  which  the  wire  was  attached  to  to 
where  it  was  broken.  My  idea  would  be  that 
it  was  about  60  feet  from  the  top  of  the  post 
to  tjie  Old  of  the  wire;  it  most  have  been 
abont  50  feet. 

It  is  not  a  fact  that  there  was  a  noise  emit- 
ting from  that  wire  that  I  heard.  I  never  beard 
nothing.  Yes,  sir;  my  hearing  was  good.  The 
wire  was  lying  there  in  the  street  perfectly 
stilL  It  was  not  moving ;  it  was  perfectly  stiU. 
I  did  not  see  any  qtarks  emitted  from  the 
wire;.  I  did  not  hear  any  sound.  As  to  hbw 
near  to  the  wire  I  passed  in  going  to  the  post, 
I  guess  I  walked  under  the  wire  from  where 
it  was  on  the  top  of  the  pole.  I  walked  right 
across  the  street  to  the  pole.  I  was  not  aware 
that  there  was  any  electricity  in  the  ground 
as  I  walked  along  there.  I  did  not  feel  any 
effect  at  all.  Yes,  sir;  I  heard  Mr.  Robinson's 
testimony  here  yeeterdav.  I  never  felt  a  thing, 
and  never  seen  anything  that  indicated  electric- 
ity. 

*'With  reference  to  whether  I  thought  It  was 
a  dangerous  thing  for  me  to  undertake  to  han- 
dle an  electric  light  wile,  I  did  not  think  it  was 
dangerous  to  handle  that  wire,  because  it  was 
lying  perfectly  still.  I  never  seen  any  elec- 
tricity or  nothing  coming  out  from  it.  I  didn't 
think  it  would  be  dangerous  .to  handle  that  wire, 
because  it  was  a  small  wire  and  insulated.  I 
thooidtt  it  was  the  same  size  wire  and  carry- 
ing the  same  current  I  drap:ged  some  wire  over 
the  day  before.  I  thought  if  I  could  get  on  the 
pole,  I  could  drag  it  out  of  the  way  or  cut  it 
oS.  I  don't  know  whether  my  mind  was  to  cut 
it  off  or  drag  it  out  of  the  way.  I  intended  to 
tie  it  up  around  the  pole  or  cut  it  off  or  drag  it 
oat  of  the  street  I  tell  the  jury  that  I  did  not 
think  there  was  any  danger  in  handling  that 
wire.  Yes ;  I  thought  I  could  pick  that  wire  up 
and  there  would  be  no  danger  at  all.  The  rea- 
son I  did  not  cut  it  off  in  the  street  was  because 
I  thought  I  could  getxin  thenole,  and  I  wouldn't 
get  away.  It  was  like  on  the  day  before;  if  it 
had  any  it  would  be  110  volts.  I  did  not  realize 
that  there  was  danger  in  handling  110  volts. 
I  thought  if  there  was  anything  at  all  on  it,  it 
would  not  be  over  110,  because  I  dragged  a  wire 
over  same  site  the  day  before.  I  could  feel  it 
on  there.  -  I  thought  that  probably  maybe  it  was 
a  dangerous  wire  anything  like  that  I  would  be 
on  the  pole,  and  I  would  be  safe.  I  thought 
when  you  are-  oii  the  pole  or  had  ov  gloves  you 
would  be  safe  in  handling  the  wire.  No;  I 
didn't  think  110  would  hurt  me  at  all.  The 
ground  was  very  muddy.  It  had  been  raining 
tor  several  diys;  the  ground  was  very  wet. 
The  pole  was  wet  The  reason  I  did  not  pick 
it  up  out  Of  the  street,  I  thought  I  would  take 
it  and  drag  it  back  out  of  the  street  and  tie  it 
up  around  the  pole.  Maybe  I  didn't  want  to 
cut  it  off;  something  like  that.  I  knew  it 
wasn't  our  wire.  Yes;  I  thought  it  was  safer 
to  be  on  the  wood  pole  than  on  the  ground; 
even  if  it  was  110  I  wouldn't  get  as  much  on 
the  pole  as  I  would  on  the  ground.  Yes;  my 
going  on  the  pole  was  in  response  to  a  sugges- 
tion  that  -I  would  be  in  less  danger  in  handling 
that  wire  on  the  pole  than  trying  to  handle  it 
on  the  groutjd. 
•    "I  heard  HA  Robertson's 'tesftimoay  when  he 


•aid:  I  ^d  my  pliers  in  one  'hand  abd  bad  taken 
hold  of  the  wire  with  the  other  hand,  and  was 
reaching  out  with  the  plieni  and  was  going  to 
cut  the  wire.  I  don't  know  whether  I  vras  in 
the  act  of  cutting  the  wire. when  I  sustained 
the  shock  and  was  knocked  to  the  groond.  The 
last  thing  I  remember  after  getting  on  the  pole 
was  putting  my  safety  around  the  pole.  I  don't 
know  whether  I  ever  got  m^  pliers  or  whether 
I  ever  taken  hold  of  the  wire,  tamed  it  loose 
and  got  it  asain.  or  what  I  do  not  say  as  to 
whether  I  ever  got  in  the  act  of  cutting,  or  at- 
tempting to  cut,  that  wire;  I  don't  remember. 
The  last  thing  I  remember  was  fastening  my- 
self to  the  pole.  No;  it  is  not  a  fact  that  .1 
had  in  my  mind  that  i  would  climb  up  the  pole 
and  cut  the  wire  with  my  pliers.  I  had  In 
mind  that  I  was  going  to  remove  the  wire,  drag 
it  off,  or  cut  it  after  I  got  it  dragged  out  of  the 
street  out  of  the  way  of  this  man  in  the  bugg^. 
I  might  have  out  the  wire  then  or  wrapped  it 
up  around  the  pole.  It  is  not  a  fact  that  there 
was  a  noise  emitting  from  the  wire  which  at- 
tracted a  large  number  of  people  there.  I 
never  heard  it  My  hearing  was  all  right  at 
that  time.  I  never  heard  it  at  all.  I  did  not 
see  any  people  attracted  there  when  I  went  up 
the  pole.  I  hadn't  noticed  any  one  there  exT 
cept  those  two  in  the  buggy  as  I  was  coming  up 
North  Sixth  street  and  when  I  went  up  the 
pole.  Just  before  I  reached  oat  to  take  hold  of 
the  wire  I  did  not  see  anybody  else  around 
there. 

"i  did  not  ask  any  one  whether  it  would  be 
safe  for  me  to  take  hold  of  that  live  wire.  No 
one  told  me  to  take  hold  of  it  Yes ;  some  one 
told  me  to  take  hold  of  the  wire.  The  man  ask- 
ed me  would  I  remove  the  wire  so  he  could  get 
by.  That  was  the  man  in  the  buggy.  I  did  not 
know  who  the  man  was.  I  have  never  seen  him 
since  to  know  him.  I  don't  know  whether  he 
was  connected  with  either  one  of  these  com- 
panies.   I  have  never  heard  that  he  was. 

"With  reference  to  whether  I  stated  in  my  di- 
rect examination  that  I  was  up  pole  No.  2  the 
night  before  the  accident,  I  was  up  there  that 
evening.  I  was  up  pole  No.  7,  the  telephone 
pole  just  north  of  Columbus  street  the  after- 
noon of  the  day  befcn-e  the  accident  It  must 
have  been  between  4  and  5  o'clock  that  I  was 
up  on  that  pole.  I  couldn't  say  whether  it  was 
nearer  4  o'clock  or  nearer  5  o'clock.  We  quit 
work  about  6  o'clock  that  evening.  Q.  How 
many  light  wires  were  there  running  across 
Sixth  street  from  pole  1,  that  is,  the  pole  where 
this  accident  happened  to  pole  2,  there  of  the 
light. company  at  the  corner  of  the  auditorium? 
A.  I  couldn't  say.  how  many  there  were.  I 
don't  know. 

"As  to  whether  there  were  only  two  wires, 
there  might  have  been  two,  but  I  don't  know  it 
to  have  been  a  fact  The  wire  that  I  saw,  the 
wire  of  the  nze  of  this  wire,  ran  across  North 
Sixth  street  on  the  light  wire,  was  such  size 
that  I  thought  had  the  same  current  that  went 
into  houses,  110  volts.  I  did  not  think  there 
was  any  danger  from  110  voltage  in  getting 
hurt.  Q.  What  wires,  if  any,  was  Turner  re- 
ferring to  that  night,  if  you  know,  when  he 
spoke  about  the  telephone  wires  being  in  troublt? 
A.  He  was  on  the  telephone  and  told  Mr.  Gray 
that  he  had  better  poll  the  slack  out  of  those 
wires,  if  not  It  was  liable  to  cause  trouble.  Q. 
What  things  did  he  refer  to?  A.  That  the  tel- 
ephcme  wires  would  be  apt  to  get  down  on  the 
light  wires  of  the  Texas  Power  &  light  Com- 
pany. One  of.  those  wires  that  were  down  the 
next,  day  I  thought  it  was  110  volt  wire. . .  I 
didn't  think  anything  about  it  that. evening.  I 
guess  that  was  the  wire;  I  don't  know  whether 
that  was  the  particular  wire  or  not.  There 
were  wires  running  right  across  there.  Yes ; 
theite  were  four  or  six  cross-arms  on  that  lead 
up  North  Sixth  street.  The  messenger  wire 
was  underneath  the  cross-arm.  As  to  whether 
it  is  a  fact  that  the  messenger  wire  ran  a  short 
distance  under,  the .  lowest  .cross-arm.  or  iow^t 
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overhead  wiro  of  th«  telephos*  company  at  that 
point,  I  don't  know  what  the  distance  was.  Q. 
But  a  short  distanca  below.  I  will  ask  yon  if 
it  ii  not  a  fact  that  the  light  wire — Ught  wires 
runninK  across  from  pole  1  to  pole  2 — run  be- 
tween the  lowest  cross-arm  carrying  the  over- 
head wires  and  the  cable  and  the  messenger 
wire  from  which  the  cable  was  suspended?  A. 
No,  sir;  I  think  the  wires  run  in  between  the 
telephone  wires,  some  over  it  and  some  under 
it.  I  think  it  is  a  fact  that  it  run  through  the 
telephone  wires.  The  next  telephone  pole  was 
shortly  south  of  that.  I  think  that  the  light 
wires  run  through  about  between  the  bottom  arm 
and  the  next  arm,  something  like  that,  about  one 
arm  wire  under  the  light  wire.  As  to  whether  I 
had  ever  observed  the  crossing  of  the  light  wires 
with  partirulnr  care  to  ascertain  the  relative 
position  of  the  wire,  I  hadn't  worked  on  this 
.side  of  Columbus  street.  I  bad  not  had  to 
dodge  those  wires  any,  just  worked  up  to  them. 
I  noticed  the  wires  being  out  there. 

"The  telephone  wires  are  fastened  to  the  in- 
sulators on  the  cross-arms.  As  to  whether  1 
have  had  any  information  which  I  have  gained 
by  any  personal  experience  as  to  how  wires 
carrying  current  of  electricity  should  be  in- 
•  snlnted  in  order  to  aiford  protection,  only  just 
hearing  linemen  talk.  I  have  heard  them  say 
that  the  higher  power  the  wire  carried  the  bet- 
ter insulation  they  had.  From  my  experience 
I  knew  nothing  about  how  much  insulation  was 
necessary  for  a  wire  to  have  which  carried  a 
current  sufficient  to  bum  a  light  in  order  to 
protect  one  against  handling.  If  yon  should  at- 
tempt to  cut  a  wire  that  was  insulated,  when 
you  cut  to  the  metal  it  would  amount  to  some- 
thing. No,  sir;  I  don't  think  that  I  was  un- 
dertaking to  cut  tills  wire.  I  was  going  to  do 
something.  I  don't  know  whether  I  intended  to 
cut  the  wire.  I  don't  know  what  I  was  going 
to  do.  I  intended  to  get  it  out  of  the  way. 
After  I  got  it  tied,  I  don't  know  what  I  in- 
tended to  do  with  it  I  was  just  getting  it  out 
of  the  way  so  they  could  pass.  •  •  •  Q. 
Daring  the  time  that  you  were  engaged  in  con- 
structing those  telephone  wires,  didn't  you  fre- 
quently construct  them  in  the  same  territory 
where  electric  light  wires  were?  A.  Well,  yes; 
there  would  be  wires  strung  around.  In  a  good 
many  places  the  telephone  wires  would  cross  tbe 
electric  light  wires.  I  knew  those  electric 
wires  were  dangerous  to  get  against  the  wire, 
but  I  didn't  think  they  were  dangerous  with 
the  insulation,  I  thought  the  insulation  was 
put  there  to  prevent  that.  I  did  not  know  that 
there  was  more  or  less  danger  even  with  the  in- 
sulation on  them,  I  never  had  enough  experience 
to  know  that  When  I  would  happen  where 
those  electric  light  wires  were,  I  would  avoid 
coming  in  contact  with  them.  I  tried  to  stay 
awny  from  them.  The  reason  I  did  that  was 
hccause  the  wires  was  nothing  to  me;  I  knew 
they  were  electric  wires.  Because  they  were 
electric  wires  I  did  not  want  to  handle  them. 
I  had  been  told  they  were  dangerous.  I  would 
handle  them  if  it  had  been  necessary  to  handle 
them;  I  thought  the  insulation  was  to  keep 
the  electricity.  I  knew  they  were  dangerous  if 
it  wasn't  for  the  insulation.  I  did  not  think 
they  were  even  dangerous  some  times  with  the 
insulation.  I  don't  know  why  I  avoided  coming 
in  contact  with  them.     I  can't  explain. 

"I  went  to  work  the  morning  I  was  hurt  about 
8  o'clock,  and  worked  up  until  about  something 
after  9.  I  was  standing  down  there,  and  some- 
body told  me  there  was  some  trouble  up  at  the 
comer  of  ijixth  and  Columbus  streets,  and  1 
walked  up  there.  George  Reynolds  went  up 
there  with  me.  Yes,  he  is  called  'Little'  Gleorge. 
I  never  knew  him  by  the  name  of  'Shorty.' 
We  called  him  'Little'  Geor^  all  the  time.  He 
went  by  the  nick  name  of  'Little'  George.  Lattle 
George  and  I  walked  up  to  the  comer.  I  won't 
•ay  the  horse  and  buggy  was  standing  there 
while  we  weee  walking  down  the  street  X 
caeM  tbex  had  joat  drove  in.    Just  aa  X  walked 


up,  I  wasn't  paying  any  attention  to  what  was 
in  the  street,  and  I  looked  around  to  see  what  I 
could  see,  and  I  saw  the  horse,  and  the  man 
asked  me  if  I  would  move  the  wire.  The  man 
asked  me  to  come  and  move  the  wire.  As  to 
whether  I  saw  the  wire  about  the  time  the  man 
spoke  about  it  I  hadn't  i>een  paying  any  atten- 
tion. I  hadn't  seen  that  unol  the  man  spoka 
to  me.  The  man  spoke  to  me,  and  asked  mm 
to  come  over  and  move  it  I  did  it  in  order  to 
aecommodate  him  and  to  keep  the  horse  from 
tearing  up  the  buggy.  I  did  it  because  he  ask- 
ed me  to  do  it  in  order  to  keep  the  horse  from 
turning  the  buggy  over.  I  wanted  to  get  th« 
wire  out  of  the  street  away  from  other  people. 
I  thought  about  that  right  then.  As  to  what 
else  was  there  for  me  to  get  it  out  of  the  way,  1 
don't  know,  I  didn't  see  any  one  else.  I  didn't 
notice  any  one  else.  I  didn't  think  it  was  right 
to  leave  that  wire  lying  there  in  the  street  and 
that  waa  my  reason  for  moving  it  I  did  not 
think  it  was  tight  to  leave  that  wire  there  in 
the  street;  those  were  the  reasons  for  my  do- 
ing that  I  don't  know  they  were  the  only  rea- 
sons or  not  I  wanted  to  get  it  safe  from  every- 
thing and  everybody.  Yes;  1  wanted  to  take  it 
out  of  the  way  of  that  man  and  to  keep  the 
horse  from  turning  the  buggy  over.  Those  were 
my  reasons.  I  don't  know  that  there  were 
other  reasona  I  don't  know  of  any  other  rea- 
son. Yea;  I  thought  I  waa  doing  the  public 
a  service  and  the  telephone  too,  I  was  working 
to  their  interest  I  was  working  to  the  interest 
of  the  telephone.  I  thought  1  was  doing  the 
telephone  company  an  important  duty.  I  went 
up  that  pole  because  I  thought  it  was  safer  to 
be  on  the  pole;  if  there  happened  to  be  any 
juice  at  all  on  it,  it  would  be  safer  to  be  on 
the  post  than  on  the  ground.  I  did  not  know 
it  was  dangerous.  The  reason  I  did  not  take  it 
aaide  without  getting  upon  the  pole  was  because 
I  did  not  want  to.  I  wanted  to  take  it  out  of 
the  street  and  go  up  there  and  tie  it  upon  the 
pole  or  something.  I  wanted  to  climb  the  pole. 
If  there  should  be  any  electricity,  it  would  be 
safer  for  me  on  the  pole,  I  climbed  the  pole  to 
move  that  wire.  The  reason  I  laughed  was  be- 
cause yon  asked  me  the  same  question,  and  me 
telling  yon  the  same  thing.  As  to  why  I  did 
not  move  the  wire  out  of  the  street  without  get- 
ting on  the  pole  was  because  I  thought  that  If 
there  was  any  electricity  on  it,  it  would  be 
safer  on  the  pole.  I  wanted  to  get  on  the 
pole ;  in  cose  there  was  any  electricity  it  might 
not  hure  me.  I  did  not  think  there  waa  elec- 
tricity on  it  I  thought  if  there  was,  I  would 
be  safer  on  the  pole.  I  thought  if  there  was  any 
electricity,  it  would  only  be  110  volts.  Witu 
reference  to  why  I  did  not  move  it  from  the 
ground  if  I  thought  that  110  volts  would  not 
hurt  me,  I  did  nut  want  to  get  that  mucb.  No, 
sir;  I  didn't  want  to  get  that  much  even.  <j. 
Did  you  Uiink  whenever  you  cut  into  tltat  wire 
through  the  insulation  with  your  pliers  struck 
the  wire  that  you  would  get  a  shock  if  there 
was  electricity  in  that  wire,  or  not?  A.  That 
is  what  I  went  on  the  pole  tor;  I  thought  that 
would  save  me.  I  was  on  the  pole  and  off  of 
the  ground.  I  didn't  think  it  would  hurt  me. 
Yes;  I  thought  if  there  was  electricity  on  the 
wire,  and  when  I  cut  through  the  insulation 
with  my  pliers  the  electricity  would  be  com- 
municated to  me,  if  I  was  in  connection  with 
the  ground.  I  did  not  think  it  would  if  I  waa 
on  the  pole.  I  did  not  know  It  would  do  it  on 
that  wet  i»le.  I  knew  the  pole  was  wet  No; 
I  do  not  remember  whether  I  actually  caught 
hold  of  the  wir&  I  don't  remember  whether  I 
had  my  pliers  in  my  hand  or  not  Yes ;  several 
other  things  might  have  happened  just  about 
that  time  that  I  did  not  remember,  xes,  Little 
George  could  have  been  there  in  that  neighbor- 
hood, but  I  did  not  see  him  anywhere.  I  don't 
remember  seeing  him.  I  don't,  think  I  had  my 
pliers  in  my  hand.  I  don't  remember  about 
Little  George 
George  atwke 
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the  win  OF  tot  th«  ahouk,  he.did  boC  talk  Io«i) 
tBongfa  for  me  to  hear  him.  I  nerer  heard  him, 
I  am  poaitiTe  about  that  I  do  not  think  he 
tpoike  to  me.  I  d<n't  think  J  could  have  for- 
cotten  it.  If  I  had  heard  him,  I  would  not  have 
forsot  I  eertainl;  would  have  remembered  it 
if  be  had  spokm  to  me  and  I  bad  beapd  him. 

"I  did  not  see  tny  indication  that  there  waa 
«n  eleetiic  current  in  that  wire  when  1  icot  to 
tiie  intersection  of  Columbus  and  Sixth  atreets 
and  started  towards  that  pole.  I  saw  absolutely 
nothing.  I  did  not  see  a  sperli;  I  did  not  see 
the  wire  move.  I  did  not  see  any  indicaticm 
that  it  was  live  and  bad  a  current  on  it.  Yes ; 
the  current  waa  so  stong  that  it  kndcked  me  off 
the  pole  to  the  ground.  The  wire  was  lajring 
perfectly  quiet  on  the  ground.  It  was  resting 
on  the  ground.  It  was  muddy  and  wet  there 
where  the  wire  waa  lying. 

"I  did  not  stay  at  the  comer  of  Sixth  and 
Columbus  long  before  I  started  up  the  pole,  just 
a  little  while.  I  came  up  and  looked  around 
where  the  trouble  was.  I  couldn't  say  wheth- 
er I  halted  there  a  minute  or  two  or  a  half  of  a 
minute.  Yea;  I  baited  there  at  the  comer  of 
Sixth  and  Columbus  and  looked  around  to  see 
what  I  could  see,  and  listening  to  see  what  I 
coald  hear.  The  first  that  attra'cted  ray  atten- 
tion was  the  horse  and  boggy,  and  the  horse  was 
ih.ring  and  turning  and  cutting  up,  and  the  man 
asked  me,  'Will  you  come  and  move  this  wireV 

"I  had  not  mended  any  other  light  company's 
wire  since  I  had  been  working  for  tbe  telephone 
company,  I  had  never  had  any  occasion  to.  I 
had  not  handled  any  of  the  electric  light  com- 
pany's wires  at  all  since  I  had  been  working 
here  for  the  telephone  company.  I  had  not  help- 
ed to  rearrange  any  of  the  light  wires.  Tbe 
{ang  I  waa  working  with  bad  not  misplaced  any 
thnt  T  know  of,  absolutely  none,  no,  sir. 

"When  I  climb  a  pole  I  look  np.  I  thought  a 
Udi-power  wire  had  sufficient  insulation  on  it  to 
»  *  *.  With  reference  to  my  working  in  dif- 
ferent towns,  and  whether  I  know  whether  the 
old  or  new  insulation,  sometimes  one  insulation 
is  good  on  a  wire  and  sometimes  it  is  bad.  I 
have  noticed  stringy  insolation  on  tlie  wires;  I 
guess  weather-worn  and  rotten.  I  do  not  know 
whether  this  wire  was  that  way  or  not.  It 
would  wear  the  insulation  to  drag  a  telephone 
wire  across  any  other  wire,  because  it  would 
drag  and  wear  tbe  insulation  off  from  the  light 
wire. 

"I  waa  afraid  to  drag  the  wire  across  the  elec- 
tric light  wire,  because  1  was  afraid  to  wear 
the  insulation  out,  and  when  it  came  in  contact 
with  it  it  would  duurge  tlie  telephone  wire." 

3.  B.  Earie,  manager  of  the  Telepbone 
Company,  and  an  expert  eleetrloian,  testified 
that  a  corrent  of  110  TOlts  of  electricity  is 
used  to  light  ordinary  re^dences,  and  that 
tbey  used  a  No.  10  wire  for  that  purpose. 
He  aUo  testified  tliat  at  the  place  where  the 
accident  happened  tbe  ground  slopee  three 
ways,  80  tbat  water  wonld  not  stand  in  great 
Toiumea,  but  might  collect  and  stand  In  the 
street,  and  that  If  tbe  wire  In  question  made 
a  perfect  connecUcm  after  it  fell.  It  ndght 
have  remained'  atlU  and  not  arc-ed.  And 
he  fnrttier.  testltled  that  if  tbe  wire  in  qnes- 
Uon  iMd  been  feeding  from  Seventh  and  Oo- 
InmbuB  streeta,  tbe  end  which  fell  in  tbe 
street  would  hare  been  dead,  which  meant 
tbat  it  wonld  not  liaTe  been  charged  with 
electricity,  and  tberefoie  tbe  plaintiff  would 
not  bave  been  injured. 

Dave  Oray,  a  wltnees  for  appellants,  and 
an  employ^  of  tbe  XeletAone  Company,  testl- 
tled tbat  it  was  a  custom  exiattng  between 
tbe  two  companies  tbat  wbea  one  interfered 
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wltil  ttaft  wires  of  the  otter,  it  was  the  duty 
of  tbe  party  interfering  to.  comect  tbe  trou- 
ble, and  that  when  one  ot  bia  orew  caused  a 
trouble,  he  instructed  bis  men  to  rwair  it 
or  remove  it,  and  that  he  had  so  instructed 
tbe  plaintiff,  he  being  tbe  foreman  under 
whom  plaintiff  worked. 

tiuy  Robertson,  an  employ^  of  tbe  light 
Company,  who  had  been  notified  of  tbe  trou- 
ble and  was  going  to  see  about  it,  testified 
that  when  be  was  200  or  300  feet  away,  and 
Just  as  plaintiff  was  in  the  act  of  trying  to 
cut  the  wire,  he  hallooed  at  him  not  to  do  so. 

Pave  Gray  testified  that  while  he  was  go- 
ing to  the  place,  he  saw  the  plaintiff  on  the 
pole,  and  called  to  him  not  to  touch  tbe  wire ; 
and  George  Reynolds,  who  was  ascending  the 
telephone  pole  across  tbe  street,  testified  tbat 
be  hallooed  to  tbe  plaintiff  not  to  try  to  cut 
the  wire,  and  to  wait  until  they  got  a  hand 
axe.  But  tbe  plaintiff  testified  tbat  be  beard 
none  of  tbe  warnings  referred  to. 

So,  it  wUl  be  seen  that  upon  the  question 
of  warning  there  was  a  conflict  in  the  tes- 
timony, and  therefore  the  trial  court  had  no 
right  to  assume  that  the  plaintiff  was  warn- 
ed before  he  attempted  to  remove  the  wire. 
And  the  same  may  be  said  in  reference  to 
appellant's  contention  to  the  effect  that  tbe 
plaintiff  must  have  known  that  tbe  wire  in 
question  was  charged  with  electricity,  and 
therefore  dangerous.  Several  witnesses  tes- 
tified that  the  wire  was  manifesting  its  vital- 
ity by  wrltblng.and  twisting  on  the  street, 
by  making  a  popping  noise,  like  a  bunch  of 
firecrackers,  and  by  throwing  off  smoke  end 
flames.  If  tbe  plaintiff  told  the  truth  as  a 
witness,  none  of  the  manifestations  referred 
to  were  made  after  be  reached  tbe  scene,  or, 
if  made,  were  not  observed  by  bim.  It  is 
true  that  bis  conduct,  as  well  as  his  testi- 
mony, indicates  that  be  thought  tbe  wire 
might  have  been  charged  with  electricity; 
but  he  further  testified  tbat  on  account  of  tbe 
siise  of  the  wire  he  did  not  suppose  that  it 
carried  more  than  110  volts,  which  the  testi- 
mony shows  Is  not  sufficient  to  cause  serious 
bodily  Injury.  He  also  testified  that  he 
thought  that  insulation  would  protect  against 
injury  on  contact  with  a  live  wire,  and  fur- 
ther testified,  in  substance,  that  he  thought 
tbat  by  getting  off  of  the  wet  ground  and 
placing  his  feet  in  contact  with  the  wooden 
pole,  he  could  thereby  handle  the  wire  in 
question  without  sustaining  serious  injury. 
Now,  wlille  some  of  his  testimony,  when  con- 
sidered in  connection  with  the  .testimony  of 
other  witnesses,  may  seem  to  us  improbable, 
it  may  be  that  bis  appearance  on  tbe  witness 
stand,  and  his  manner  of  testifying  were 
such  as  to  impress  the  Jury  with  the  belief 
that  he  was  telling  the  truth.  At  any  rate, 
while  if  the  Jury  bad  reached  the  conclusion 
tbat  he  did  not  tell  tbe  truth  In  some  of  tbe 
matters  referred  to,  such  finding  would  not 
be  set  aside,  still  his  credibility  as  a  vTltness 
was  a  matter,  to  be  decided  by  tbe  Jury. 
And  so  it  is,  under  well-settled  rules 
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■  tbiit  wblle  ihiB  conrt,  If  required  to  decide  the 
question  of  contributoi;  negligSBoe  as  an 
original  proposition,  might  decide  It  otber- 
wlse  as  a  question  of  fact,  It  does  not  follow 
that  it  should  be  held  that  the  plaintiff  Was 
gnflty  of  contributory  negligence  as  a  matter 
of  law. 

While  not  entirely  analogous,  there  is  some 
similarity  between  this  case  and  Temple 
Electric  Light  Co.  t.  Halliburton,  186  S.  W. 
584,  decided  by  this  court,  where  the  question 
of  contributory  negligence  as  matter  of  law 
is  considered  and  discussed  with  some  elab- 
oration by  Mr.  Justice  Rice,  who  prepared 
the  opinion.  It  is  a  well-settled  rule,  an- 
nounced by  both  text-writers  and  courts  that, 
in  all  cases,  and  especially  cases  involving 
questions  of  negligence,  the  trial  court  should 
not  direct  a  verdict  unless  the  proof  is  so 
clear  and  strong  as  to  leave  no  reasonable 
room  for  persons  of  average  integrity  and 
intelligence  to  draw  different  conclusions 
therefrom;  and  In  at  least  one  case  our 
Supreme  Gourt  has  held  that  a  trial  court 
should  not  give  a  peremptory  Instruction  up- 
on a  question  of  negligence  "except  in  cases 
where  the  evidence  Is  so  clear  as  to  admit 
of  but  one  answer  to  a  rational  mind."  Mills 
V.  Railway,  94  Tex.  242,  69  S.  W.  874,  65 
L.  R.  A.  497.  The  last-named  case  may  state 
the  rule  too  strongly,  but  the  authorities 
are  unanimous  that,  in  order  to  Justify  a 
peremptory  instruction,  the  evidence  must  be 
so  strong  as  to  leave  no  reasonable  ground 
for  divergent  views  among  persons  of  aver- 
age Intelligence  and  fairness;  but  It  seems 
to  this  writer  that,  as  a  logical  result  of  that 
rule,  if  strictly  adhered  to,  when  a  jury  has 
passed  upon  a  question-  of  negligence  and 
decided  a  particular  way,  that  should  be 
held  to  settle  the  proposition — that  an  ap- 
I)ellate  court  should  not  hold  the  negligence 
involved  to  be  a  question  of  law  upon-  the 
theory  that  there  Is  no  room  for  reasonable 
difference  of  opinion  in  reference  to  that 
question.  A  jury  Is  supposed  to  be  compos- 
ed of  men  of  average  intelligence  and  fair- 
ness, and  when  they  consider  the  testimony 
relating  to  a  particular  Issue  and  decide  It 
a  particular  way,  and  the  members  of  on  ap- 
pellate court  considering  the  same  testimony 
reach  a  difFerent  conclusion,  the  finding  of 
the  Jury  and  contrary  finding  of  the  appel- 
late court  would  seem  to  demonstrate  the 
fact  that  there  was  room  for  difference  of 
opinion  among  fair-minded  men  of  average 
intelligence  and  Integrity.  However,  the 
courts  do  not  so  apply  and  administer  the 
rule,  but  deal  With  It  as  stated  by  Jbdge 
Thompson  in  vol.  1,  {  188,  of  his  treatise 
on  Negligence,  as  follows: 

"It  must  be  apparent  that  this  rule  In  the 
concrete  means  no  more  or  less  than  this:  OThat 
when  the  fair-minded  man  on  the  bench  tbinka 
he  is  better  capable  of  deciding  the  question  than 
the  12  fair-minded  men  in  the  Jury  box,  he  wiU 
decide  it  without  taking  their  verdict  upon  it. 
There  are  different  ways  of  stating  the  doctrine, 
hot  they  <J1  come  baek  to  the  condusioa  Jost 


stated:  Tke  Judge  vifiH  aabmit  Ae  qoestton  to 
the  jury  where-  be  (the  Judge)  cannot  positivel; 
say  that  the  plaintiff  was  guilty  of  eontributory 
negligence ;  or  where  there  is  any  doubt  upon 
the  subject  (that  U  to  say,  doubt  In  the  mind  of 
the  trial  Judge,  or  in  the  minds  of  the  judges  of 
the  court  of  appeal) ;  or,  stated  DeKabvely,  the 
judge  is  not  warranted  in  withdrawing  tli« 
question  from  the  jury  unless  the  proof  of  con- 
tributory negligence  is  so  clear  and  decisive  as 
not  to  leave  room  (in  bis  opinion)  for  Impartial 
and  unbiased  minds  to  arrive  at  any  other  con- 
clusion." 

In  considering  whether  a  qoeetloB  of  neg- 
ligence Is  one  of  law  to  be  decided  by  the 
court,  or  one  of  fact  to  be  submitted  to  the 
Jury,  It  should  be  borne  In  mind  that,  as  a 
general  rule,  the  test  by  which  to  determine 
whether  or  not  a  particular  act  or  omission 
constitutes  negligence  Is  speculative,  indef- 
inite, and  flexible.  In  other  words,  with 
some  exceptions.  In  determining  whether  or 
not  the  matter  complained  of  constitutes  neg- 
ligence, the  law  requires  the  conduct  so  ccnn- 
plalned  of  to  be  compared  with  what  the  Jury 
may  believe  would  have  been  the  conduct  of 
a  person  of  ordinary  prudence  under  the  same 
or  similar  circumstances.  What  such  a  per- 
son would  have  done  under  like  circum- 
stances cannot  be  determined  like  a  problem 
in  mathematics,  but  is  a  matter  of  q;)ecul8- 
tlon  and  conjecture  based  upon  conunon 
knowledge  and  the  observation  and  ezxteri- 
ence  of  those  who  are  required  by  law  to 
pass  upon  the  question.  And  the  same  may 
be  said  In  determining  whether,  under  a  giv- 
en state  of  facts,  negUgeoce  is  a  questloa  of 
law  or  a  question  of  fact  In  other  words, 
whether  or  not  the  testimony  leaves  room  for 
difference  of  opinion  among  men  of  ordinary, 
or  average.  Intelligence  and  fairness  is 
largely  speculative,  because  there  la  no  scien- 
tific rule  or  absolute  method  l^  which  to  de- 
termine precisely  how  mudi  Intelligence  and 
fairness  is  required  to  constitute  the  ordinary 
or  average  man.  Therefore,  In  determining 
whether  or  not.  In  a  given  case,  the  testimony 
renders  the  Issue  of  negUgence  a  questloaa  of 
law  to  be  decided  by  the  court,  or  a  question 
of  fact  to  be  decided  by  the  Joiy,  two  In- 
definite and  speculative  standards  are  to  be 
applied;  one  in  relation  to  the  question  of 
negligence,  and  the  other  In  determining 
whether  or  not  the  testimony  leaves  room  for 
difference  of  opinion  among  persons  of  or- 
dinary, or  average,   inteUigenoe   and   fair- 


Keeping  In  mind  the  fhont^ts  above  ex- 
pressed, and  the  fact  that  a  Joiy  of  12  men 
have  decided  that  appdlee  acted  aa  a  person 
of  ordinary  prudence  would  bare  acted  on 
the  occasion  in  question,  we  are  not  pr^ared 
to  say,  as  a  matter  of  law,  that  the  facts 
proved  by  undisputed  testimony  clearly  show 
that  he  did  not  so  act 

It  may  be  conceded  ttiat  this  case  Is  near 
the  border  line  and  within  the  twilight  zone 
between  what  eonstitutes  a  question  of  law 
and  a  question  of  flaot ;  bat  after  giving  it 
carefal-  consideimtlou,  i  tra  bav«  rea«died  the 
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condnsion  that  It  was  mot  a  (inestlon  of  law, 
but  a  question  of  fact,  and  tbat  the  court 
did  not  err  In  retoslng  to  instruct  a  verdict 
for  the  defendants. 

On  the  subject  of  contributory  negligence 
the  couit  gave  fair  and  reasonably  fall  in- 
structions, which  required  tlie  Jury -to  decide 
whether  or  not  the  plaintiff  was  guilty  of 
negligence  In  attempting  to  remove  the  wire 
from  the  street  in  the  manner  in  wliich  he  at- 
tempted to  do  so;  and  we  are  not  prepared 
to  say  that  the  verdict,  finding  that  he  was 
not  guilty  of  such  ncgligenoe,  is  not  support- 
ed by  testimony. 

There  are  some  other  questions  presented 
In  appellants'  briefb,  all  of  which  have  been 
duly  considered  and  are  decided  against  ap- 
pellantsr 

No  reversible  error  has  been  shown,  and 
the  Judgment  is  affirmed. 

Affirmed. 


SHEAR  V.  BRT7YERB.    (No.  6632.)  ♦ 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

April  6,  1910.    Rehearing  Denied 

May  17,  1916.) 

L  CoNTSACTB  €=5>332(1)— Action— SDiTicrEN- 

CT  or  PwmoN — DErrarrENESs. 
In  action  for  extra  services  in  superin- 
tpndinfc  bnllding,  petition  alleKinK  it  would  have 
taken  8  or  9  montlis  to  perform  the  work 
as  originally  planned  and  specified,  whereas  it 
required  18  to  10  months  because  of  the  altera- 
tions, held  sufficiently  specific 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Die.  §§  1616-1618,  1619%,  1620;  Doe. 
Dig.  «=»332(1).] 

2.  Co:«TBACT8  «s>232(3)  —  Extba  Work  — 

BuiLOINOa— CONTBAOTS  TO  SUPEBINTEND. 

In  such  action  plaintiff  could  recover  reason- 
able compensation  lor  extra  services  in  auperin- 
tending  tbe  building  and  additional  improve- 
ments, performed  at  defendai^'s  assistance,  if 
such  extra  service  were  not  provided  for  by  hia 
contract. 

[EM.  Note. — Per  other  cases,  see  Contracts, 
Cent  Dig.  n  1075%,  1077,  1087,  1088.  1092 
Dec.  Dig.  «=s232(3).I 

3.  Contracts  ^=346(3)— Buildino  Contbaot 
—Action— Issues,  Pboof,  and  Variance. 

In  an  action  for  extra  services  In  superin- 
tending building,  where  plaintiff  sues  therbfor  in 
the  alternative  upon  either  express  or  implied 
contract,  evidence  as  to  reasonable  value  of  such 
services  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
(Jent  Dig.  i  1719;  Dec.  Dig.  «=»346(8).] 

Appeal  from  District  Court,  McLennan 
County;  Tom  L.  McCullongh,  Judge. 

Action  by  B.  H.  Bruyere  against  H.  H. 
Shear.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AtBrmed. 

J.  D.  Williamson,  of  Waco,  for  appellant 
8.  B.  Stratton  and  J.  N.  Gallagher,  both  of 
Waco,  ipT  appellee. 

RICD,  J.  About  tbe  Ist  of  July,  1909,  ap- 
pellant who  contemplated  the  erection  of  a 
residence  at  Fifteenth  and  Columbus  streets 
in  the  dty  of  Waco,  employed  appellee  to 
soperintend  tlie  oonstraetion  thereof  in  ac- 


cordance with  plans  and  q>iaciflcatioiM  pie- 
pared  by  M.  W.  Scott,  ardiltect  During  the 
course  of  the  construction  much  extra  work 
was  done  in  connection  with  said  building, 
as  well  as  constructing  auaierons  other  iuir 
provements  on  said  lot,  not  originally  con- 
templated by  the  plans  and  specifications, 
and  this  suit  is  brought  by  appellee  to  re- 
cover extra  compensation  for  additional  per- 
sonal services  in  superintending  same,  al- 
leging that  at  the  time  of  mahing  the  con- 
tract appellant  represented  to  him  that  the 
residence  was  to  l>e  erected  in  accordance 
with  such  plans  and  specifications,  and  that 
he  contemplated  that  the  building  would  cost 
from  $20,000  to  $25,000,  whereupon  he  enter- 
ed into  a  contract  with  appellant  by  which 
he  agreed  to  perform  the  service  of  super- 
intending same  for  the  sum  of  $1,5(X),  but 
alleging  that  it  was  expressly  understood 
tliat,  in  the  event  the  building  ^ould  cost 
more  than  $25,000,  then  appellant  agreed  that 
be  would  pay  tin  additional  compensation  to 
him,  commensurate  with  the  increased  cost 
of  the  building.  He  further  alleged  that 
during  the  construction  of  such  work  appel- 
lant made  many  additional  alterations  and 
charges  therein,  all  of  which  appellee  was 
called  upon  to  and  did  superintend,  the  de- 
tails of  which  were  specifically  set  out,  and 
alleged  that  he  was  likewise  called  upon  to 
superintend  the  construction  of  various  other 
improvements  on  appellant's  lot,  among  oth- 
ers, a  bam,  garage,  servant's  house,  and 
numerous  other  improvements,  which  were 
likewise  specifically  set  out  in  the  petition — 
alleging  that  the  work  could  and  would  have 
been  completed  within  a  period  of  8  or  9 
months,  if  done  in  accordance  with  the  Scott 
plans  and  siiecifications,  but  that  it  in  fact 
took  from  18  to  19  months  to  complete  same, 
all  of  which  was  rendered  necessary  by  rea- 
son of  such  alterations  and  additions;  that 
the  total  cost  of  the  residence  and  improve- 
ments amounted  to  the  sum  of  $50,000, 
whereby  he  was  entitled  to  the  additional 
sum  of  $1,5(X),  as  per  contract;  or,  in  the 
alternative,  for  the  sum  of  $1,600  for  the 
erection  of  tlie  residence  and  the  reasonable 
value  of  bis  time,  labor,  skill,  and  attention 
to  such  additional  work,  which  be  alleged 
was  of  the  value  of  $1,500.  Ue  further  al- 
le«;ed  that  the  other  improvements  outside 
of  the  residence  were  not  embraced  in  the 
contract,  and  that  if  for  any  reason  he 
should  be  denied  pay  for  them  and' the  out- 
side work  at  the  rate  of  6  per  cent.,  as  pray- 
ed for,  then  that  he  was  entitled  to  receive 
pay  for  the  reasonable  value  of  his  services, 
which  he  alleged  to  be  $700. 

As  shown  by  his  brief,  appellant  answer- 
ed, admitting  the  employment  of  ^pellee  as 
alleged,  and  that  be  superintended  the  erec- 
tion of  the  buildings  and  improvements  con- 
structed by  him,  and  likewise  admitted  that 
all  of  such  improvements  cost  about  $50,000, 
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and  that  some  dianges  and  alterations  were 
inade  In  tbe  residence  during  the  time  of 
erection  and  constrnctlon,  but  denied  tbat 
he  had  ever  represented  to  appellee  that  such 
ImproTementa  would  only  cost  $25,000;  that 
be  agreed  to  pay  appellee  the  sum  of  ¥1,500 
for  superintending  the  work,  and  $200  as 
additional  compensation  for  the  services  for 
the  extra  work,  which  was  agreed  to  by  ap- 
pellee, all  of  which  was  paid  by  him  to  ap- 
pellee, who  accepted  the  same  in  full  pay- 
ment for  his  services,  whereby  he  did  not 
owe  him  anything.  He  further  pleaded  tbat 
a  number  of  the  items  which  appellee  alleg- 
ed were  extras  were  embodied  In  and  called 
for  by  the  plans  and  specifications,  for  which 
appellee  was  not  entitled  to  addltl<M>al  com- 
pensation, and  that  the  changes  and  alter- 
ations in  the  residence  were  not  of  sncb  a 
character  as  to  Increase  the  services  of  ap- 
pellee or  lengthen  the  time  for  the  erection 
of  the  building,  and  that  the  work  and  labor 
done  in  sudi  changes  were  performed  by 
eontractore  and  laborers  hired  and  paid  by 
appellant  to  perform  same,  causing  tbe  ex- 
penditure of  no  additional  time  or  labor  on 
tbe  part  of  appellee,  for  wbidi  reason  he  had 
no  dHlm  or  demand  upon  appellant  therefor. 

Tbe  case  was  submitted  to  the  Inry  on  a 
general  charge,  and  a  verdict  (which  finds 
support  in  the  evidence)  was  returned  in 
fovor  of  appellee  for  the  sum  of  $1,300,  up- 
on which  Judgment  was  entered,  and  from 
which  this  appeal  Is  prosecuted. 

[1]  A  special  exception  was  addressed  to 
the  petition  on  tbe  ground  that  It  failed  to 
allege  the  Increased  coat  of  sudi.  extra  work 
and  the  extra  time  necessarily  spent  on  sudi 
work  or  the  value  thereof.  This  exception 
was  overruled,  which  action  of  the  court  is 
assigned  as  error.  In  suits  of  this  character 
we  think  the  petition  was  sufficiently  specific. 
It  would  have  been  impracticable  and  unnec- 
essary to  set  out,  with  more  minute  detail, 
the  time  required  and  the  cost  of  making 
each  of  the  many  changes,  alterations,  and 
additions,  as  well  as  appellee's  services  ren- 
dered in  connection  with  such  changes.  Ap- 
pellee did  allege  that  it  would  have  taken 
from  8  to  9  months  to  perform  the  work  in 
accordance  with  the  original  plans  and  spec- 
ifications, whereas  it  required  from  18  to  19 
months  by  reason  of  the  alterations  and  ad- 
ditional work.  We  think  this  was  all  that 
was  necessary.  See  Shook  v.  Peters,  59  Tex. 
395 ;  WUkins  v.  Ferrell,  10  Tex.  Civ.  App.  231, 
30  S.  W.  460-451 ;  Stuart  v.  Broome,  59  Tex. 
468;  Chandler  v.  Meckllng,  22  Tex.  36  to 
42. 

[2]  Tbe  second,  third,  fourth,  and  fifth  as- 
signments of  error  might  be  disregarded  by 
us,  because  the  action  of  the  court  in  giving 
the  charge  complained  of,  as  well  aa  refusing 
the  special  charges,  was  not  properly  except- 
ed to  as  required  by  law.  See  Brooke  Smith 
Co.  T.  Dennis,  175  S.  W.  807,  St.  Louis  8.  W. 
Ry.  Ca  T.  Wadsack,  166  a  W.  12,  Q.,  a  & 


S.  r.  Ry.  Co.  ▼.  Loyd,  175  S.  W.  721,  and 
Moegge  V.  Meyer,  172  S.  W.  194. 

But,  waiving  this  failure  on  tbe  part  of 
appellant,  we  think  it  is  only  necessary  to 
say  that  no  error  was  committed  by  the 
court  in  its  main  charge,  as  eom{>lalned  of 
in  the  second  assignment,  because  there  was 
ample  evidence  that  warranted  the  court  in 
giving  it  This  cliarge  permitted  the  Jury  to 
render  a  verdict  for  appellee  for  reasonable 
compensation  for  the  extra  services  perform- 
ed In  superintending  the  building  and  ad- 
ditional Improvements,  if  they  should  believe 
that  payment  for  such  extra  services  was  not 
provided  for  by  the  contract,  provided  same 
had  been  performed  at  the  instance  of  appel- 
lant See  Smith  v.  Bruyere,  152  S.  W.  813 
(and  authorities  therein  cited),  where  it  wasr 
held  that  notwithstanding  plaintiff  express- 
ly contracted  to  superintend  -the  construc- 
tion of  a  building  in  consideration  of  a  lamp 
sum,  still,  if  the  owner  made  changes  during 
the  progress  of  the  work,  requiring  longer 
time  to  complete  the  building  than  originally 
contemplated,  and  the  work  was  done  with 
the  owner's  knowledge,  plaintiff  could  re- 
cover extra  compensation  for  such  additional 
services.  We  have  examined  tbe  line  of  aa- 
thorltleB'  cited  by  appellant,  but  deem  them 
inapplicable  under  the  authority  of  the  above 
case,  which  we  believe  announces  the  correct 
doctrine. 

The  third  assignment  urges  that  the  court 
erred  in  failing  to  give  special  charge  No.  1, 
as  follows: 

"I  charge  you  tbat  no  evidence  was  introduced 
as  to  the  cost  of  any  of  the  chanses  or  altera- 
tions made  in  said  building,  and  there  is  no 
evidence  as  to  its  requiring  any  additional  time 
in  the  completion  of  said  building  by  reason  of 
making  said  changes  or  alterations.  You  are 
therefore  instructed  to  find  for  defendant" 

This  charge  was  properly  refused  (1)  on  the 
ground  that  it  was  equivalent  to  a  per- 
emptory instruction  in  favor  of  appellant 
and  was  not  authorized  under  the  evidence; 
(2)  because  there  was  ample  evidence  to  show 
that  the  extra  work  and  improvements  re- 
quired extra  time  and  attention  on  the  part 
of  appellee,  and  tbe  proof  established  the 
reasonable  value  thereof. 

Tbe  fourth  assignment  urges  tbat  the  court 
erred  in  failing  to  give  special  charge  No.  2, 
as  follows: 

"I  charge  you  that  if  you  find  from  the  evi- 
dence that  the  plaintiEF  under  his  contract  was 
to  devote  all  of  his  time  to  superintending  the 
Shear  house  and  the  Smith  house  during  the  time 
of  their  construction,  and  7ov  further  find  that 
the  changes  and  alterations  as  made,  under  the 
evidence,  did  not  increase  the  time  for  comple- 
tion of  tbe  job,  or  should  not  yritb  reasonable 
diligence  have  increased  the  time  for  the  comple- 
tion thereof,  then  you  wiU  find  for  defendant" 

Appellee  insists  that  this  charge  was  prop- 
erly refused,  because  all  of  the  evidence 
showed  that  the  changes,  alterations,  addi- 
tions, and  addltiooal  buildings  and  improve- 
ments did  necessarily  increase  the  tline  fo* 
the  completion  at  the  entire  Job,  and  also  re> 
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quired  skill,  attention,  and  labor  on  the  part 
of  appellee,  tor  which  be  is  entitled  to  be 
compoiaated,  regardleea  of  whether  addltloii- 
al  time  was  required  or  not.  We  agree  with 
this  contention,  and  hold  that  the  charge  was 
properly  rtfnsed,  becanse  the  features  there- 
in presented  were  fnlly  covered  by  the  main 
diarge. 

[3]  The  sixth  aaslgnment,  In  effect,  urges 
that  the  coart  erred  in  permitting  the  witness 
Bmyere,  over  appellant's  objection,  to  testify 
as  to  the  reasonable  compensation  or  value 
of  the  services  of  a  supervisor  for  the  erec- 
tion and  construction  of  a  house,  because  it 
is  contended  that  the  suit  was  based  solely 
upon  a  contract  for  such  services,  and  there- 
fore It  was  not  permissible  to  show  what  the 
services  were  reasonably  worth.  This  testi- 
mooy  was  properly  admitted,  because  appel- 
lee had  sued  in  the  alternative  on  a  quantum 
meruit.  Furthermore,  the  witness  Harrison, 
without  objection,  was  .permitted  to  give  like 
testimony.  This  being  true,  error  cannot  be 
pedicated  thereon.  See  M.,  K.  &  T.  Ry.  Co.  of 
Texas  ▼.  Sullivan,  157  S.  W.  193;  Mott  t. 
Spring  Garden  Ins.  Co.,  164  S.  W.  65S ;  hat- 
tus  V.  King,  23  Tex.  av.  App.  86,  66  S.  W. 
10»;  O..  H.  ft  S.  A.  K.  B.  Co.  ▼.  Heard,  91 
S.  W.  371. 

The  seventh,  eighth,  nineth,  tenth,  and 
deventh  assignments  of  error  complain  of 
the  verdict  o£  the  Jury  as  l>eing  contrary  to 
the  law  and  the  evidence.  These  were  mat- 
ten  for  the  consideration  of  the  Jury.  The 
ooort.  In  a  dear  and  admirable  charge,  pre- 
sented both  m>pellanf  s  and  appellee's  theory 
of  the  case,  and,  there  b^ng  evidence  to  sup- 
port tlidr  verdict;  we  do  not  feel  called  upon 
to  set  it  aside. 

The  reuainlng  assignments  have  beeq  con- 
sidered, and  are  regarded  without  merit,  for 
idddi  reason  they  are  all  overruled. 

Finding  no  error  in  the  proceedings  of  the 
trial  oonrt,  its  Judgment  is  affirmed. 


MOB  V.  SOHBRTZ.     (No.   6e79.)» 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Ifay  17.  1916.    Rehearing  Denied 

June  14,  1916.) 

1.  Lanoixibd  ano  Tekant  ®=3lll  —  Fqrfei- 
TUBE  or  TiNAircT— AssERTiOR  or  Advebse 
Trrut. 

A  tenant  who  disavows  his  landlord's  ti- 
de and  asserts  title  in  himself  forfeits  bis  rights 
aa  a  tenant  and  becomes  a  mere  trespasser. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Gent.  Dig.  S  886;  Dec.  Dis.  <e=9Ul.] 

2.  Tbespass  to  Tbt  Titus  ©=>41(1)— Defens- 
«8— 8  urrioiEWOT. 

In  trespass  to  try  title,  evidence  heU  suffi- 
cient to  sustain  a  verdict  for  plaintiff,  where 
defendant  bad  repudiated  the  contract  of  tcnan- 
ej  under  which  he  claimed  lawful  possession, 
and  thereafter  had  asserted  adverse  title. 

(Ed.  Note.— IV>r  other  cases,  aee  Trespass  to 
Try  Tide,  Cent  Dig.   i   62;    Dec   Dig.   «s» 


AK>eaI  from  District  Court,  Oaldwell 
County;    Frank  S.  Roberts,  Judge. 

Action  by  William  Schertz  against  Bm- 
mett  Rice.  Judgment  for  plaintUT,  and  de- 
fendant appeals.     Affirmed. 

S.  R.  Graves  and  Monroe  &  Richards,  all 
of  Iiockhart,  for  appellant.  Jeffrey  &  Field- 
er, of  Lockhart,  and  S.  S.  Searcy  and  C.  C. 
Clamp,  both  of  San  Antonio,  for  appellee. 

FLY,  C.  J.  This  is  an  action  of  trespass  to 
try  title  to  8,846  acres  of  land  out  of  the 
Barnard  Elecamp  survey  in  Caldwell  coun- 
ty, Tex.,  instituted  by  appellee  against  appel- 
lant. Appellee  also  applied  for  and  obtained 
a  writ  of  sequestration  and  took  possession 
of  the  crops  on  the  land.  Appellant  disclaim- 
ed having  possession  of  any  except  160  acres 
of  the  land,  and  claimed  poasession  of  that 
under  a  rental  contract  for  the  year  1913, 
and  ""that  at  the  time  this  suit  was  brought 
defendant  was  asserting — ^no  claim  nor  title 
to  the  said  land  and  premises,  as  owner  of 
same,  except  under  his  rental  contract,  as 
aforesaid,  and  as  tenant  only."  He  sought 
to  recover  damages  for  the  wrongful  and 
malicious  issuance  of  the  writ  of  sequestra- 
tion. The  cause  was  tried  by  Jury,  and  re- 
sulted in  a  verdict  and  Judgment  in  favor  of 
appellee  for  the  land  sued  for,  and  against 
appellant  on  his  cross-action.  The  cause 
was  submitted  to  the  Jury  on  three  special 
Issues,  two  of  which  were  as  to  appellant's 
repudiation  of  a  compromise  of  an  action  of 
forcible  entry  and  detainer,  made  by  his  at- 
torney, said  action  having  been  instituted  by 
appellee  in  May,  1913,  and  an  assertion  of 
title  to  the  land.  The  Jury  found  that  appel- 
lant did  repudiate  his  agreement  to  acknowl- 
edge the  ownership  of  appellee  and  to  sur- 
render possession  of  the  land  on  December 
1,  1913,  and  that  he  asserted  title  to  160 
acres  of  the  land  Just  prior  to  August  16, 
1913,  when  this  suit  was  instituted. 

The  facts  clearly  show  that  appellant  was 
on  the  laud  in  1912,  asserting  title  and  own- 
ership to  the  same,  that  appellee,  through  an 
action  of  trespass  to  try  title,  recovered  the 
land  from  appellant,  and  be  was  permitted  to 
remain  on  the  land,  upon  promising  to  work 
the  land  as  the  tenant  of  appellee  and  sign 
a  written  contract  and  acknowledgment  of 
his  ownership.  A  written  agreement  to  this 
e£tect  was  presented  to  appellant  in  January, 
1913,  wbich  be  failed  and  refused  to  sign  and 
began  to  set  up  a  claim  of  ownership  to  the 
land.  Thereupon,  in  May,  1913,  appellee 
brought  an  action  of  forcible  entry  and  de- 
tainer against  appellant,  but  under  an  agree- 
ment with  appellant's  attorney,  appellant  was 
to  be  permitted  to  stay  on  the  place  until 
December  1,  1913.  Appellant  at  once  repu- 
diated that  agreement  and  asserted  title  to 
the  land.  He  said  he  would  not  give  up  the 
place;  "that  he  had  not  had  a  fair  deal,  and 
that  the  lawyers  and  Judge  bad 
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out;  aAd  that  be  had  gotten  a  good  lawyer 
now;  and  that  big  was  going  to  hold  the 
place."  After  the  forcible  entry  and  de- 
tainer suit  went  against  him  and  the  agree- 
ment as  to  bis  remaining  on  the  land  until 
December,  1913,  by  paying  the  rent,  had 
been  made  he  said:  "Well,  I  never  told  Ellis 
to  sign  that  and  I  am  not  going  to  abide  by 
it"  That  was  In  July,  1913.  He  was  claim- 
ing the  land  at  that  time.  He  promised  to 
sign  the  lease  contract  in  January,  1913,  but 
afterwards  refused  to  do  so.  He  paid  no  rent 
for  1912  or  1913.  The  evidence  is  conclusive 
that  appellant  was  asserting  title  to  the  land 
until  this  suit  was  instituted  in  August,  1913, 
and,  when  employed  after  the  crops  were 
sequestered  to  assist  lu  gathering  the  same, 
he  sold  some  of  the  crop  and  appropriated  the 
money. 

[1]  The  agreement  in  January,  1913,  with 
appellant  was  that  he  might  stay  on  the  place 
and  cultivate  the  land  If  he  would  sign  a  cer- 
tain lease  contract.  This  he  refused  to  do, 
and  asserted  adverse  title  to  the  land.  At 
all  times  during  the  year  (1913)  that  he  was 
on  the  laud  he  was  a  trespasser,  and  nothing 
more.  The  relation  of  landlord  and  tenant 
never  at  any  time  existed  between  appellee 
and  appellant  The  creation  of  that  relation 
depended  on  the  execution  of  the  written  con- 
tract, which  appellant  refused  to  execute,  and 
repudiated  any  tenancy.  He  produced  the 
crop  after  such  repudiation,  and  while  assert- 
ing title  to  the  land. 

Appellant  seeks  to  Invoke  the  contract 
made  by  Ellis  as  attorney  for  appellant  aft- 
er the  suit  of  forcible  entry  and  detainer 
had  been  filed  as  bis  authority  for  being  on 
the  place,  but  he  at  once  repudiated  that 
agreement,  denounced  his  attorney  for  ex- 
ecuting it,  and  stated  that  he  was  not  bound 
by  it.  At  no  time  was  he  in  lawful  possession 
of  the  land,  for  his  tenancy  and  right  to  pos- 
session were  to  date  from  his  execution  of 
the  lease  contract,  and  that  was  repudiated 
by  him.  He  did  not  at  any  time  expect  to 
sign  the  contract  for  he  never  read  It  to  as- 
certain its  contents.  He  evidently  Intended 
from  the  first  to  defy  appellee  and  contest 
Ms  title  to  the  property.  He  was  from  the 
first  an  aggressive  trespasser,  boldly  assert- 
ing his  right  and  title  to  the  property.  He 
was  notified  that  he  could  not  stay  on  the 
place  when  he  refused  to  sign  the  contract, 
and  knew  that  he  had  no  right  to  plant  a 
crop  on  the  place.  He  did  not  invoke  a  ten- 
ancy to  justify  his  retaining  possession  of  the 
place,  and  he  had  no  right  to  any  crops  raised 
on  the  place.  He  terminated  any  tenancy  he 
may  have  had  by  repudiating  it  and  claiming 
adverse  title  to  his  landlord,  Calhoun  v. 
Klrkpatrick,  155  S.  W.  686. 

What  conduct  upon  the  part  of  a  tenant 
towards  a  landlord  shall  be  considered  an  ad- 
verse holding  to  the  landlord  depends  on  the 
peculiar  facts  and  circumstances;  but  It  Is 
the  rule  that  when  a  tenant  disavows  his 
landlord's  title  and  dalma  the  premises  for 


himself  or  some  one  «lse,  be  thereby  forfeits 
his  lease  and  title.  Cnderhlll;  I^andlord  and 
Tenant,  pages  968,  969,  S  579.  In  the  case  of 
Turner  v.  Smith,  11  Ttex.  620,  It  was  held: 

"Tet,  where  the  tenant  disclaims  to  bold  under 
his  lease,  he  becomes  a  trespasser,  and  bis  pos- 
session is  adverse,  and  as  open  to  the  action  of 
his  landlord  as  a  possession  originally  acquired 
by  wrong.  The  relation  of  landlord  and  tenant 
is  dissolved,  and  each  party  is  to  stand  upon  his 
right" 

In  the  case  of  Wildey  Lodge  y.  City  of  - 
Paris,  31  Tex.  Ctv.  App.  632,  73.  S.  W.  69,  It 
was  held: 

"The  title  to  the  lots  in  controversy  is  in  ap- 
pellant and  if,  as  alisged  in  the  petition,  the 
city  has  repudiated  the  lease,  abandoned  its 
rignts  thereunder,  denied  the  title  of  appellant 
and  asserted  title  in  itself,  then  its  possession 
has  ceased  to  be  rightful,  and  appellant  is  en- 
titled to  the  relief  sought" 

[2]  After  the  Judgment  in  the  flrat  action 
of  trespass  to  try  title,  brought  by  appellee 
against  appellant  the  latter  was  a  trespasser 
upon  the  land,  because  he  was  told  he  could 
not  remain  upon  the  land  unless  he  signed 
a  written  lease  contract  That  be  refused  to 
do,  and  claimed  the  land  whicfa  It  had  been 
adjudicated  he  did  not  own.  As  said  In  Liove 
T.  Perry,  111  S.  W.  203,  a  idmilar  case  to 
this: 

"The  judgment  was  for  the  land,  which  Includ- 
ed the  crops  standing  thereon  that'  bad  not  been 
severed  from  the  land." 

The  cases  dted  by  appellant  have  no  appli- 
cability to  the  facts  of  this  case.  The  cases 
supposed  by  appellant  are  not  like  the  one 
made  by  the  facts  of  this  case.  Appellant 
was  never  in  lawful  possession,  but  If  he 
was  in  sudi  possession  tn  January,  1913,  he 
repudiated  the  title  of  his  landlord  shortly 
thereafter,  and  asserted  title  in  himself.  He 
at  once  became  a  trespasser,  and  continued  a 
trespasser  while  planting  and  cultivating  the 
crop. 

Not  only  did  appellant  repudiate  his  lease 
for  some  future  date,  but  for  the  present 
and  all  times,  and  the  language  used  by  the 
Supreme  Court  in  Kllgore  v.  Baptist  Associa- 
tion, 90  Tex.  139,  37  S.  W.  698,  is  peculiarly 
appropriate,  where  It  Is  held: 

"The  intention  to  abandon  the  contract  at 
some  future  date  is  no  breach  of  it  but  when 
that  intention  is  declared  in  positive  terras  and 
unconditionally,  it  has  the  effect,  in  so  far  as  the 
promisor  is  able  to  do  so,  to  repudiate  the  con- 
tract itself  and  to  terminate  the  contractual 
relations  between  the  parties." 

If  appellant  was  lawfully  In  possession  of 
the  land  under  a  contract  in  the  early  part 
of  1913,  but  repudiated  it  he  was  a  tres- 
passer, and  the  court  did  not  err  in  refus- 
ing to  submit  the  first  issue  presented  by 
appellant.  The  Issue  was  improperly  drawn 
because  It  ignored  the  repudiation  by  appel- 
lant of  his  tenancy. 

The  fourth  and  fifth  assignments  of  error 
are  without  merit,  and  are  overruled,  and 
the  sixth  assignment  Is  too  complicated  eind 
multifarious  to  be  considered.  f^  I 

The  judgment  Is  afflrm^itized  by  VjOOQ  IC 
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JACOBS  T.  HOUSTON  B1I.B0TBI0  Ca 
(No.  683.) 

(OMut  of  Civil  A{9«al8  of  TazSA    Bt  Paao> 
May  25,  1Q16.    K«tiearing  Denied 
,  .  June  IB,  1916.) 

1.  SmaT  KAII.BOADB  <et9U2(3)— Acnoits  roB 
Injuries — Bubden  of  Proof— Negligence. 

In  an  action  for  personal  injuries  caused  l>y 
ilefendant'a  street  car  striking  plaintiS's  automo- 
.  bile,  where  the  only  Kt  of  iKKlisenca  charged 
was  discovered  penl,  the  burden  of  proof  wns 
on  the  plaintiff  to  establish  that  the  employes 
of  the  company  actually  had  knowledge  of  plain- 
tiff's peril  and  that  they  did  not  exercise  rea- 
sonable care  to  prevent  the  iaiury. 

[£d.  Is'ote.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  $$  227,  228;  Dec.  Dig.  «=» 
112(3).] 

2.  Tbiai.  €=>1S9C1)— Instbucted  Verdict. 

In  an  action  for  i)ersonal  injuries  caused  by 
defendant's  street  ear  striking  plaintiff's  auto- 
mobile, where  there  was  no  evidence  tending  to 
prove  the  only  iasue  to  be  submitted  to  the  jury, 
the  court  did  not  err  in  instructing  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  332,  883,  8S8-341;  Deo.  Dig.  «=»138(1).] 

Aj^eal  from  Harris  County  Court;  Clark 
0.  Wren,  Judge. 

Suit  by  Howard  Jacobe  against  the  Hous- 
ton Electric  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

Stanley  Thoinps<ni,  of  HouHton,  for  appel- 
lant Baker,  Botts,  Parker  &  Garwood  and 
R.  C  Patterson,  all  of  Houston,  for  appellee. 

HABPEiB,  C.  J.  Howard  Jacobe  brought 
this  suit  against  the  Houston  Electric  Com- 
pany for  damages  on  account  of  injuries  to 
his  automobile  and  liJs  person,  occasioned 
under  tbe  following  allegattons  of  fact: 
That  on  or  about  July  23,  1914,  plaintiff  was 
the  owner  of  a  Ford  automobile.  That  be 
was  passing  along  Main  street,  in  Houston, 
Tex.,  in  a  southerly  direction  toward  Frank- 
lin avenue,  'which  intersects  Main  street 
That  when  he  approached  near  to  defendant's 
street  railway  track,  where  it  turns  on  Frank- 
lin, he  stopped  for  the  purpose  of  allowing 
foot  passengers  to  pass  across  tbe  street  in 
front  of  him,  as  it  was  necessary  for  him  to 
do  in  order  not  to  run  over  or  upon  and  in- 
jure them.  Ttiat  wliile  he  vvas  so  standing 
still  in  said  position,  one  of  defendant's  cars, 
being  then  operated  by  the  agents  and  serv- 
ants of  defendant,  came  along  Main  street, 
going  toward  Franklin  avenue,  and  they 
carelessly  and  negligently  ran  the  street  car 
against  plaintiff's  automobile,  and  injured 
'  same  and  himself  in  person.  That  tbe  de- 
fendant and  its  ofllcers  were  guilty  of  negli- 
gence In  tliat  they  saw,  or  could  by  the  ex- 
ercise of  reasonable  diligence  have  seen,  and 
discovered  the  poslUon,  danger,  and  peril  of  Ithergrrment  tomakrgMd"tiirdamage7brougM 


plaintiff.  And  he  further  charged  that  the 
servants  did  discover  plaintUTs  peril  in 
time  to  bave  prevented  th^  collision  ^nd  in- 
jury, etc.  Defendant  answered  by  general 
denial,  contributory  negligence,  eta  Tried 
with  Jury.    At  tbe  close  of  the  testimony,  the 


coast  iqsttjieted  a  verdict  for  <l9f ondant)  from 
vr^db  this  ajppeal  Is  prosecuted. 

[1,  2]  Tbe  appellant  presents  his  cans  fqr 
review  upon  one  assignment  of  error,  viz., 
that,  there  being  evidence  to  show  negli- 
gence upon  the  part  of  the  street  car  com- 
pany, it  was  error  to  instruct  a  verdict.  The 
only  act  of  negligence  charged  was  discovered 
perU. '  Tbe  burden  of  proef  was  upon  plain- 
tiff to  establish  that  the  employes  of  the 
company  actually  had  knowledge  of  plain- 
tiff's peril,  and  that  they  did  not  exercise 
reasonable  care  to  stop  tbe  car  and  prevent 
the  injury  before  he  is  entitled  to  recover 
(T.  &  P.  Ky.  Ca  V.  Breadow,  90  Tex.  31,  36 
S.  W.  410);  and  as  to  this  there  is  a  total 
lack  of  proof,  but,  on  the  other  hand,  plain- 
tiff testified: 

"I  am  not  sure  tbe  motorman  saw  me.  I  do 
not  suppose  he  saw  me.  I  do  not  know  whether 
he  did  or  not.  .1  saw  him  very  plainly.  He  was 
not  looking  at  me.  I  did  not  see  him  looking  at 
me  at  any  time  while  I  was  standing  there.  1 
could  not  Bay  that  he  did  see  me,  or  did  not  see 
me,  either  way." 

And  there  is  no  other  evidence  that  tbe 
motorman  discovered  plaintiff's  peril.  The 
motormaa  testified  that  be  did  not  know  that 
he  had  struck  plaintiff's  car  until  afterwards. 
Therefore  there  la  no  evidence  wliich  tends 
to  prove  the  Issue  to  be  submitted  to  the 
Jury,  and,  the  trial  court  did  not  err  In  in- 
structing a  verdict. 

The  Judgment  Is  therefore  affirmed. 


GENSBEBG  V.  NBELT.    (No.  JSeOJt.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  7, 1916.    Rdieariog  Denied 

June  27,  1916.) 

1.  PlJiADINO  «:=>104(2)— PLB4.  OF  FBIVIUtec— 

SurwciENor. 
Defendant's  plea  of  privilege  to  be  sued  in 
the  county  of  Ws  residence,  complying  in  all 
respects  with  Rev.  St  1911,  art  1908,  was  suf- 
ficient, though  it  did  not  allege  that  the  allega- 
tion of  plaintiCTa  petition  that  the  suit  was  bas- 
ed upon  a  written  contract  to  be  performed  in 
the  connt^  of  suit  was  fraudulently  made  to  con- 
fer jurisdiction  upon  the  court,  as  the  privilege 
to  be  sued  in  the  county  of  one's  residence  is  de- 
pendent solely  upon  the  facts,  and  not  upon 
Whether  plaintiff  acted  in  good  faith  in  stating 
the  facts. 

{Ed.    Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  J  215;   Dec.  Dig.  «5»104(2).) 

2.  VEN0B   <SS37— ReSIDENCB    of   PABtT— PutA 
OF  PlUVII.BaB. 

Where  a  written  contract  was  made  for  the 
delivery  of  apples  in  Hays  county,  where  the 
seller  did  not  reside,  and, '  after  inspecting,  the 
buyer  found  that  the  apples  were  defective, 
whereupon  he  called  the  seller  over  the  tele- 
phone, who  agreed  to  make  good  the  damage  if 
the  buyer  would  accept  the  shipment,  which  the 
buyer  did,  in  the  buyer's  action  for  breach  of 


in  Hays  county,  the  seller's  plea  of  privilege 
was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  i§  13-16;   Dec.  Dig.  «=»7.] 

Appeal. from  Hays  County  Court;    J.  R. 
Wllhelm,  Judge. 
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google 


248 


187  SOUTHWBSTOBM  BHPOBTEB 


«<Dbx. 


Actton  by  Ia  OMsberg  against  R.  P.  Neely. 
From  an  order  sustaining  plaintiff's  plea  of 
prlTliege,  plaintiff  appeals.    Alfirmed. 

Barber  &  Johnson,  of  San  Marcos,  for  ap- 
pellant.   B.  B.  McKie,  of  San  Marcos,  for 
.  appellee. 

MOURSUND,  J.  U  Gensberg  sned  R.  P. 
Neely,  alleging  that  on  or  abont  February  18, 
1915,  plaintiff  and  defendant  entered  into 
a  written  contract,  evidenced  by  certain  tele- 
grams, whereby  defendant  contracted  to  sell, 
and  deliver  to  plaintiff  at  San  Marcos,  a 
car  of  apples ;  that  defendant  shipped  a  car 
of  apples  which  arrived  at  San  Marcos  on  or 
about  February  23,  191o,  and  drew  on  plain- 
tiff for  $285.76,  accompanying  same  with 
an  order  on  the  railroad  company  for  the 
car  of  apples,  which  was  to  be  delivered  by 
the  bank  upon  payment  of  draft ;  that  before 
paying  the  draft  plaintiff  was  permitted  to 
Inspect  the  apples,  and  found  they  were  not 
In  a  sound  condition;  that  thereupon  plain- 
tiff advised  defendant  by  telephone  of  the 
condition  of  the  apples,  and  defendant  re- 
quested plaintiff  to  receive  the  apples  and 
"to  handle  and  dispose  thereof  for  the  ac- 
count of  defendant  to  the  best  advantage 
practicable,"  and  agreed  that  he  would  repay 
plaintiff  all  loss  and  expense  he  might  sus- 
tain by  reason  of  the  apples  "not  being  of  the 
condition  and  quality  which  plaintiff  had 
contracted  to  buy  from  defendant,  and  such 
loss  and  expense  as  plaintiff  might  sustain  In 
the  effort  to  dispose  of  said  apples  for  the 
accoont  of  the  defendant";  that,  acting  upon 
such  request  and  relying  upon  defendant's 
promise  and  assurance,  plaintiff  paid  the 
draft  and  the  freight  on  the  car,  received  and 
disposed  of  the  apples  for  the  sum  of  $303.10 ; 
tliat  bis  time  and  services  were  worth  $30 ; 
and  that.  If  the  apples  bad  been  such  as 
plaintiff  was  entitled  to  receive  under  his 
contract,  they  would  have  been  worth  $567.05 
at  San  Marcos.  Plaintiff  sued  for  $313.05, 
the  difference  between  said  snm  of  $667.05 
and  the  amount  received  for  the  apples,  less 
the  $50,  charged  for  time  and  services.  De- 
fendant filed  a  plea  of  privilege  to  be  sued 
In  Tarrant  county,  the  county  of  his  resi- 
dence. In  this  plea  he  expressly  denied  that 
he  had  C(Hitracted  In  writing  to  perform 
or  pay  the  claim  or  obligation  sued  on  In 
the  county  of  Hays,  and  alleged  that  none  of 
the  exceptions  to  exclusive  venue  in  the 
county  of  one's  residence  mentioned  and  spec- 
ified In  article  1830  or  article  2309,  Revised 
Statutes  of  Texas,  exist  In  this  cause.  Upon 
a  trial  before  the  court  evidence  was  adduced 
In  support  of  the  plea  of  privilege,  and  it 
was  sustained.  Plaintiff  appealed  from  the 
order  sustaining  such  plea. 

[1]  Appellant  contends  that  the  plea  was 

Insufficient,  because  it  failed  to  allege  and 

prove  that  the  allegation  In  plalntlfTs  peti- 

.  tlon  to  the  effect  that  the  suit  is  based  upon 

a  writtea  o«Httract  to  be  perforated  In  V^ya 


county  was  fraudulently  made  for  the  pur- 
pose of  conferring  Jurisdiction  upon  the  eoon- 
ty  court  of  Hays  county.  This  coatentloa  is 
without  merit.  The  plea  compiled  In  aD  re- 
spects with  the  requirements  specified  in 
article  1003,  Revised  Statutes  of  1911.  The 
privilege  to  be  sued  in  the  county  of  one's 
residence  Is  dependent  upon  the  facts,  and 
not  upon  whether  plaintiff  acted  in  good  faith 
in  misstating  the  facts.  Hllllard  Bros.  v. 
Wilson,  76  Tex.  183,  13  8.  W.  26;  Railway 
Co.  T.  Childs,  40  S.  W.  41 ;  Coal  Co.  v.  I4ina, 
144  S.  W.  723;  Weller  v.  Guajardo,  174  S. 
W.  673 ;  Holmes  v.  Coalson,  178  S.  W.  635. 

The  first  and  second  assignments  of  error 
are  overruled. 

[2]  Appellant  also  contends  that  the  uncon- 
troverted  evidence  shows  there  was  in  fact 
a  written  contract  entered  Into,  as  alleged  In 
plalntUTs  petition,  and  that  anch  contract 
was  to  be  performed  In  Hays  county,  and 
therefore  suit  was  properly  brought  In  Hays 
county.  It  Is  true  that  the  evidence  shows 
that  a  written  contract  had  been  entered  Into 
to  deliver  a  car  of  apples  at  San  Marcos, 
but  the  suit  was  not  based  upon  such  con- 
tract. PlalntlfTs  petition  shows  that  be 
made  a  verbal  contract,  by  telephone,  with 
defendant,  after  refusing  to  accept  the  car, 
by  which  plaintiff  was  to  sell  the  apples  on 
defendant's  account,  eta  His  testimony  Is 
to  the  effect  that  he  refused  to  accept  the  car, 
and  thereupon  defendant  proposed  that  plain- 
tiff should  accept  the  car,  sell  same  fOr  the 
best  prices  be  could  get,  and  defendant  would 
make  good  plalntUTs  loss  on  the  same.  De- 
fendant testified  the  car  was  not  shipped  pur- 
suant to  the  agreement  evidenced  by  the 
telegrams,  which  agreement  was  for  certain 
kinds  of  apples  at  the  price  of  $1.79  per 
hundred:  that  the  apples  oSwed  him,  oat 
of  which  he  expected  to  fill  plaintiff's  offer, 
proved  to  be  In  bad  condition,  so  he  did  not 
accept  them;  that  about  six  days  later 
plaintiff  asked  him,  over  the  telephone,  abdnt 
the  apples,  and  he  told  plaintiff  why  he  did 
not  ship  them,  and  offered  plaintiff  a  mixed 
car  of  apples  at  $1.80,  and  plaintiff  Instruct- 
ed him  to  ship  the  same  Immediately.  This 
was  done,  and  he  sent  plaintiff  a  bill  on 
February  19,  1915,  showing  the  kinds  and 
quantity  of  apples  shipped  as  well  as  the 
price.  He  testified,  further,  that  on  Febru- 
ary 23,  1915,  he  had  another  conversation 
with  plaintiff  over  the  telephone,  in  which 
plaintiff  stated  the  car  had  arrived,  that  be 
bad  inspected  It  and  found  the  Ben  Davis 
apples  badly  damaged,  and  said  he  would  not 
accept  the  car  unless  defendant  would  agree 
to  make  good  the  damage  on  the  Ben  Davis 
apples;  that  defendant  agreed  to  do  this, 
and  plaintiff  accepted  the  car.  The  evidence 
supports  a  finding  that  this  car  was  shipped 
under  a  verbal  contract,  and  that  It  was  the 
Intention  of  the  parties  to  substitute  for 
plalntlfTs  right  to  sue  for  damages  for  breach 
of  such  contract  a  new  obligation  on  the  part 
of  defisodant,  namely,  to  pay  plalntlfC  such 
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suBi  aa  be  might  lose  by  taking  tli*  car  of 
apples  and  selling  the  same  for  the  best  pric- 
es obtainable.  If  tbe  obligation  to  deliver 
a  car  of  apples  of  a  certain  qnallty  had  been 
evidenced  by  writing.  It  Is  cleat  that  such 
obligation  was  canceled  by  the  substitution 
therefor  of  the  spedflc  obligation  to  make 
good  all  losses  <»>  a  certain  kind  of  apples  or 
on  all  the  apples,  as  the  case  may  be;  the 
parties  having  agreed  In  their  testimony,  ex- 
cept as  to  the  extent  of  the  new  obligation. 
The  obligation  to  make  good  the  loss  Is  the 
oDe  whld)  is  the  basis  of  the  snlt,  and  It  Is 
not  In  writing,  and  therefore  the  court  was 
wrrect  In  sustaining  the  plea  of  prlrllege. 
Wettermark  v.  Burton,  30  Tex.  Civ.  App.  509, 
TO  S.  W.  1029;  Kramer  v.  UUey,  55  Tex. 
CiT.  App.  339, 118  S.  W.  735;  McCanmiant  v. 
Webb,  147  8.  W.  693. 
Tbe  Judgment  Is  aillrmed. 


PUI<1,MAN  CO.  ▼.  MOISB  et  al. 
(No.  7577.) 

(Conrt  of  Civil  Appeals  of  Texas.     Dallas. 
June  S,  1916.) 

1  Cabbikbs  4=>417— 8i.KKFiNa  CaBt— Loss  or 
Weabjno  Appabbl  —  Questioh  fob  Jury  — 
Neougence. 
In  an  action  for  the  loss  of  wearing  apparel 
(to1«n  from  a  sleeping  car  berth,  and  for  conse- 
quent mental  anguish  end  eml>arra88ment,  evi- 
dence held  to  make  defendant's  exercise  of  rea- 
tonnble  care  in  euarding  the  property  a  question 
of  fact  for  the  Jury. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  ff  1S80-1600;   Dec.  Dig.  (»s>417.] 

2.  Tbiai.   «=»194(15)  —  Instbtjctionb  —  Pboy- 
IRCK  or  JuBT— Weiort  op  Evidbnck. 

In  an  action  for  damages  for  the  loss  of 
wearing  apparel  stolen  from  a  sleeping  car  berth, 
and  for  consequent  mental  anguish  and  embar- 
rusment,  an  instruction,  after  defininK  necli- 
{oice,  that  if  the  jury  found  and  believed  that 
defendant  was  Kmlty  of  negligence  in  failing 
to  properly  watcn  and  guard  the  plaintifTs  prop- 
er^ against  theft,  and  such  negliRence  was  the 
proximate  cause  of  plaintiff's  Iobs,  to  find  for 
plaintiff,  indicated  the  court's  opinion  that  the 
evidence  showed  a  failure  to  properly  guard 
tbe  property  against  theft,  and  was  an  instruc- 
tion on  the  weight  of  the  evidence,  contrary  to 
the  mandatory  provislmi  of  the  statute,  and  re- 
versible error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  465:   Dec.  Dig.  «=3l94a5).] 

3.  CABKixBa  «s>4lS(2)  —  Suapino  Cab  Com- 
FAHixs — Cake  Requibed. 

Sleeping  car  companies  are  required  to  use 
onlj  reasonable  or  ordinary  care  to  guard  tbe 
property  of  passengers  from  theft,  and  are  not 
held  to  tliat  Itigb  degree  of  care  applicable  to 
common  carriers  generally. 
„lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  t|  1584,  1685;  Dec.  Dig.  ®=>413{2)J 

1  TsiAi,  <=9206(1)— -IitSTBCOZiOH— Thkoby  or 
Case. 
In  an  action  against  a  sleeping  car  com- 
pany for  the  loss  of  wearing  apparel  stolen  from 
t  berth,  and  for  eonseqaent  mental  anguish  and 
enbarraasmeat,  the  defendant  was  entitled  to 
■a  instruction  as  to  Its  exercise  of  reasonable 
care  to  guard  tbe  property  against  theft  apply- 
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ing  tbe  law  to  bis  theory  of  the  taxrts  as  dis- 
closed  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  477-479;  Dec  Dig.  «=>203(1).] 

5.  Trial  «=»256(3)— Iwstrtjctiows— Reqijest. 

In  such  case  and  on  the  court's  failure  to 
so  instruct  in  its  general  charge,  the  defendant 
bad  the  right  to  prepare  and  have  given  a  spe- 
cial charge  supplying  the  omission  in  the  general 
charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  630;    Dec.  Dig.  «s>256(3>.] 

6.  <3ABBTEa8  «=»417— Slkipino  Cab  Cohpa- 

NIES— lA>8a  OP  WKABIHO  APPABEIr— DAMAO- 

K8— Humiliation. 
A  woman  passenger,  whose  clothes  were  stol- 
en from  her  sleeping  car  berth  by  cutting  the 
screen  from  an  open  window,  and  who  in  conse- 
quence clad  in  a  nightgown  and  kimona  had 
to  walk  through  the  train,  includinx  another 
sleeper,  several  day  coaches,  and  one  or  more 
smoking  rooms  to  reach  her  trunk  in  the  bag- 
gage car,  from  defendant's  failnre  to  exercise 
reasonable  care  to  guard  her  clothes  from  theft, 
might  recover  for  such  humiliation  and  embar- 
rassment. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1690-1600;   Dec.  Dig.  «=3417.] 

7.  Cabbiebs  «=>417— Loss  or  Baooaoe— Meit- 

TAI.  SUPFKKINO — FeaB  AND  APPRCitKNSION. 
In  such  case,  the  admission  of  plaintiff's 
testimony  that  she  did  not  know  what  to  do.  did 
not  know  whether  she  would  be  without  clothes 
the  next  evening  when  she  arrived,  and  was  in 
an  awful  predicament,  and  did  not  know  what 
to  do,  was  erroneous,  as  damages  are  not  recov- 
erable for  mental  anxiety  or  fear  of  some  con- 
tingency, when  the  anxiety  is  unfounded  and  the 
contingency  never  comes  to  pass. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  1590-1600;   Dec.  Dig.  <&=9417.J 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  Mrs.  A  S.  Molae  and  tausbnnd 
against  the  Pullman  Company.  Judgment 
for  plalntHTs,  and  defendant  appeals.  Re- 
versed, and  cause  remanded. 

Etherldge,  McCormlck  &  Bromberg  and 
Chas.  T.  McCormlck,  all  of  Dallas,  for  appel- 
lant. Moise  &  MuUlcan,  of  Dallas,  for  ap- 
pellees. 

TALBOT,  J.  Jfrs.  A.  S.  Moise,  Joined  by 
her  husband,  A.  S.  Moise,  brought  this  suit 
against  the  Pullman  Company  to  recover 
damages  alleged  to  have  been  sustained  on 
account  of  tbe  loss  of  wearing  apparel  while 
a  passenger  in  one  of  defendant's  sleeping 
cars,  and  on  account  of  mental  suffering,  in- 
convenience, and  embarroasment  In  conse- 
quence thereof,  as  a  result  of  the  negligence 
of  the  defendant.  The  plaintifTa  amended 
original  petition  alleges  that  on  the  morning 
of  July  8,  1914,  some  time  between  2  and  3 
o'clock,  while  plaintiff  was  traveling  from 
Dallas,  Tex.,  to  Chattanooga,  Tenn.,  and 
while  she  was  sleeping  In  a  lower  berth  of 
one  of  defendant's-  sleeping  cars,  the  screen 
of  the' window  of  the  berth  was  cut  and  ar- 
ticles of  clothing  of  the  value  of  966  were 
abstracted  from  ber  berth ;  that  this  loss  was 
caused  by  tbe  negligence  of  defendant's  aerr- 
ants  In  allowing  the  window  of  plaiotUTa 
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berth  to  remain  open  and  In  falling  to  keep 
an  adequate  watch  to  protect  plalntiflTs  ef- 
fects from  theft;  that,  as  the  result  of  plala- 
tiff's  loss  of  her  clothes,  she  was  forced  to  go 
through  the  train  to  the  baggage  car  In  In- 
snfflpicnt  attire  whereby  she  sniffered  mental 
anguish  and  embarrassment.  The  prayer  Is 
for  damages  in  the  sum  of  $600. 

There  was  testimony  to  the  effect  that  the 
plaintiff,  while  en  route  from  Dallas,  Tex., 
to  Chattanooga,  Tenn.,  embarked  at  Shreve- 
poH,  IdB..,  upon  ODe  of  defendant's  sleeping 
cars,  and  that  she  occupied  low^er  berth  No. 
9,  which  was  on  the  left-hand  side  of  the  car 
going  east,  and  that  after  plaintiff  had  re- 
tired she  was  awakened  somewhere  between 
2  and  3  o'clock  in  the  morning  by  a  ripping 
sound;  that  after  she  awoke  the  train  began 
to  move,  and  she  then  discovered  that  her 
clothes  were  gone,  and  that  the  screen  in  the 
oi)en  window  of  her  berth  had  been  cut  open. 
She  lay  awake  until  it  was  light  and  then 
notified  the  porter  and  conductor  of  her 
loss.  When  she  retired,  plaintiff  placed  her 
clothing  upon  a  shelf  at  the  foot  of  the  berth 
and  in  a  hammock  swung  alongside  the  win- 
dows of  the  berth.  One  of  the  windows  was 
closed,  the  other  was  open  except  for  a  ttcreen 
which  completely  covered  the  open  part  of 
the  window,  and  the  open  window  was  next 
to  the  shelf  where  her  clothes  were.  The 
plaintiff  did  not  request  that  the  window 
should  remain  open.  When  the  plaintiff  got 
up  in  the  morning,  In  order  to  reach  the  bag- 
gage car  where  her  trunk  and  clothes  were, 
the  plaintiff,  clad  in  a  nightgown  and  kimona, 
had  to  walk  through  the  train.  Including  an- 
other sleeper,  one  or  more  day  coaches,  and 
one  or  more  smoking  rooms;  there  were 
many  people  in  these  coaches  who  looked  at 
plaintiff  as  she  went  to  and  returned  from 
the  baggage  car — all  of  which  caused  her 
humiliation  and  embarrassment.  Her  kimona 
had  been  brought  by  her  for  the  purpose  of 
being  used  in  going  from  the  berth  to  the 
dressing  room  in  her  sleeper,  and  she  had 
used  it  for  that  purpose.  The  clothes  that 
were  stolen  were  subsequently  found  and 
were  tendered  to  the  plaintiff  about  six 
weeks  after  the  loss.  She  Inspected  them 
and  found  Chat  they  were  mussed  up  and 
were  not  as  fresh  looking  as  they  had  been 
when  in  her  possession.  One  of  the  articles 
lost  was  a  coat  suit  suitable  for  summer 
wear,  and  the  season  for  its  use  was  over 
when  tlie  clothes  were  tendered  to  plaintiff, 
and  she  declined  to  accept  any  of  them. 

B.  F.  Gay,  the  porter,  testified,  in  sub- 
stance, that  he  was  on  watch  in  the  car  in 
which  Mrs.  Moise  was  traveling  throughout 
the  night  in  question,  and  knew  nothing  of 
the  loss  until  the  morning  after  the  occur- 
rence ;  that  he.  was  in  the  car  continuously 
throughout  the  night,  except  when  the  train 
would  stop  at  stations,  at  which  time  he  was 
on  watch  on  the  ground  side  of  the  car  near 
the  entrance;  that  at  such  times  only  one 
entrance  to  the   car  was  open;    that  the 


weathier  was  hot  at  that  iiuk,  and  tlie  win- 
dow to  plaintiff's  berth  was  open  befote  she 
retired,  and  plaintiff  niade  no  request  with 
reference  to  whether  the  window  should  re- 
main open  or  closed;  that  In  warm  weather 
the  practice  Is  to  allow  the  window  to  re- 
main open  unless  the  passenger  requests  oth- 
erwise; that  no  other  robberies  had  ever  oc- 
curred to  his  knowledge  from  hU  car  In  the 
country  traversed  that  night  This  witness 
further  testified: 

"I  do  not  know  where  this  robbery  occurred. 
I  know  it  was  before  we  got  to  Mendian,  Miss. 
I  would  open  the  door  on  the  left-hand  side  of 
the  car,  and  if  anybody,  at  any  station  between 
Vicksburg  and  Meridian,  had  attempted  to  get 
up  on  the  left  side  of  the  car,  I  would  have 
seen  him.  I  attended  to  just  oae  car.  Xork, 
Ala.,  is  27  miles  from  Meridian.  We  got  to 
York  after  we  left  Meridian.  I  had  a  passoneer 
to  put  off  at  York,  and  then  I  was  on  the  right- 
band  side  of  the  cat,  and  had  to  put  him  off 
on  the  right  side.  York,  Ala.,  is  a  regular  stop 
for  the  train.  We  got  there  at  about  2:35  in 
the  morning,  something  like  that  I  did  not  see 
anybody  there.  I  might  have  told  Mrs.  Moise 
that  her  clothing  were  taken  at  York,  Ala.,  and 
that  there  is  where  they  were  found.  I  did  not 
look  on  the  left-hand  side  of  the  car  at  York, 
as  the  station  was  not  on  that  side.  Ob  the 
left-hand  side  of  the  train,  at  York,  were  just 
tracks  and  box  cars.  I  don't  know  whether  they 
had  a  night  watchman  around  these  box  cars 
there  or  not,  but  I  didn't  see  any.  I  did  not 
look  over  on  that  side." 

The  conductor  of  the  sleeping  car  testified. 
In  snbstance,  that  he  was  the  conductor  of  the 
car  that  plaintiff  was  In;  that  the  porter  was 
on  watch  In  that  car  plaintiff  was  In,  and  he 
knew  nothing  of  the  robbery  until  next  morn- 
ing; that  "In  the  sleeper  where  Mrs.  Moise 
was  the  porter.  Gay,  was  on  watch.  I  saw 
him  in  there  when  I  would  pass  through  the 
cars.  It  is  my  duty  to  see  that  the  porter  is 
on  watch,  and.  If  one  happens  to  fall  asleep. 
I  wake  him.  If  Gay  had  not  been  on  watch 
on  the  night  In  question,  I  would  have  known 
It  and  would  have  remembered  it." 

The  case  was  submitted  to  a  Jury  on  a 
general  charge  and  resulted  In  a  verdict  In 
favor  of  the  plaintiffs  for  "$30  actual  damag- 
es and  $50  damages  for  mental  anguish." 

[1]  Hie  first  assignment  of  error  com- 
plains of  the  court's  refusal  to  give  a  special 
charge  requested  by  appellant  directing  the 
jury  to  return  a  VCTdict  In  Its  favor.  This 
assignment  challenges  the  sufllclency  of  the 
evidence,  upon  any  fiair  analysis  and  con- 
struction of  It,  to  show  liability  on  the  part 
of  the  appellant.  The  contention  Is  that  the 
undisputed  evidence  shows  that  an  uninter- 
rupted watch  was  kept  by  appellant's  serv- 
ants in  charge  of  the  sleeping  car  In  ques- 
tion throughout  the  night  upon  which  the  loss 
complained  of  was  sustained,  and  that  such 
a  showing  constitntes  a  complete  defense  to 
appellee's  cause  of  action  charging  a  negli- 
gent failure  on  appellant's  part  to  prevent 
loss  of  her  property.  We  have  stated  what 
we  regard  as  the  most  material  testimony 
bearing  upon  the  question  here  raised,  and  In 
view  of  the  fact  that  the  case  will  be  revers- 
ed and  remaiaed  for  another  trial,  hocause 
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of  vhat  ve  caaeelre  to  be  error  in  the  conrf  a 
charge.  It  would  be  Improper  for  us  to  (com- 
ment  apon  the  weight  of  the  erldence,  nnd  we 
shall  therefore  OTemde  this  assignment  by 
glmply  saying  that  we  have  concluded  that 
whether  or  not  reasonable  care  was  exer- 
cised by  the  appellant  In  guarding  the  prop- 
erty of  Mrs.  Molse  was  a  qnestlon  of  fact 
for  the  determination  of  the  Jury. 

[2]  The  conrt,  after  telling  the  jury  that 
'a  failure  to  use  that  degree  of  care  that  an 
ordinarily  prudent  person  would  use  under 
the  same  or  similar  circumstances  Is  negli- 
gence," lastmcted  them  further  as  follows: 

"Therefbre,  If  you  find  and  believe  that  de- 
fendant was  euilty  of  negligence  as  above  de- 
Bned  in  tailing  to  properly  watch  and  guard  the 
property  of  plaintiff  to  protect  snmc  against 
then,  and  you  further  find  that  said  negligence, 
if  any,  was  the  proximate  cause  of  the  plsintiil's 
loss,  then  you  will  find  for  the  plointiS  in  an 
amount  sufficient  to  compensate  plaintiff  for  her 
loss,  if  any." 

It  la  contended  that  the  charge  Is  on  the 
weight  of  the  evidence,  In  that,  It  intimates 
that  the  defendant  did  fall  to  properly  wntch 
and  guard  the  property  of  the  plaintiff,  Mrs. 
Molse,  to  protect  same  against  theft  The 
contention  is  well  founded.  Several  similar 
charges  have  been  held  to  be  subject  to  the 
objection  here  urged,  and  the  cases  in  which 
they  .were  given  reversed  and  remanded. 
Railway  Co.  v.  Williams,  17  Tex.  Civ.  App. 
675,  40  S.  W.  161 ;  Railway  Company  v.  Wal- 
dle,  101  S.  W.  617;   RaUway  Co.  v.  DeBord, 

132  S.  W.  845;   Railway  Company  v.  Smith, 

133  8.  W.  482.  Our  statute  prohibits  the 
jadge  in  Jury  trials  from  commenting  upon 
the  weight  of  the  evldefnce,  and  this  statute 
Is  mandatory.  The  appellant  was  entitled 
to  have  the  Issue  Involved  In  the  charge  com- 
plained of  determined  by  the  Jury  from  a 
consideration  of  the  testimony  alone,  unin- 
flneneed  by  any  intimation  from  the  court  as 
to  the  view  he  entertained  with  reference  to 
It  The  court,  in  framing  the  charge,  did  not 
Intend,  of  course,  to  be  understood  as  making 
such  an  intimation. to  the  Jury;  but,  as  the 
language  and  form  of  the  charge  is  such  as 
to  suggest  that  the  court  was  of  the  opinion 
that  the  evidence  showed  a  failure  on  the 
part  of  the  appellant  to  properly  guard  the 
property  of  the  plaintiff  against  theft,  It  con- 
stitutes reversible  error.  As  was  said  in 
Railway  Company  v.  Lynch,  136  S.  W.  680: 

"The  vice  in  the  instruction  does  not  lie  in 
the  fact  that  the  jury  were  relieved  of  the  duty 
to  determine  snch  a  qn^on,  but  in  the  fact 
that  they  might  have  construed  the  language 
complained  of  as  indicating  the  view  the  court 
court  took  of  the  testimony  with  reference  to 
that  phase  of  the  case." 

In  Railway  Co.  v.  Waldle,  supra,  the  plain- 
tiff, an  employe,  sued  to  recover  damages  for 
personal  injuries  received,  while  assisting  in 
loading  iron  rails  from  one  car  to  another, 
under  the  direction  of  the  company's  section 
foreman  Collins,  and  the  charge  of  the  court, 
so  far  as  here  material,  was  as  follows : 

"And  if  you  further  find  defendant  and  its 
foreman   Collins  was  guilty  of  nei^ence,   as 


that  term  has  been  herefatbefttre-  dafiaed,  in  at- 
tempUng  to  do  said  work  with  an  insufficient 
number  of  men  or  in  failing  to  provide  and  fur- 
nish appliances  or  tools  reasonably  necessary  to 
enable  said  gang  to  perform  said  work  with  rea- 
sonable safety,  or  in  faiUng  (italics  ours)  to 
notify  plaintiff  that  said  rail  would  be  dropped, 
and  if  you  further  find  that  such  negligence,  if 
any,  was  the  direct  and  proximate  cause  of 
plaintiff's  injuryi  then,  if  yon  so  find,  you  will 
find  for  the  plaintiff  and  so  say  by  your  verdict, 
and  assess  bia  damages  as  hcroinnftcr  directed 
unless  you  should  find  for  the  defendant  under 
charges  hereinafter  given  you." 

The  Court  of  Civil  Appeals  of  the  Third 
District,  In  holding  this  charge  erroneous, 
said: 

"Error  is  addressed  to  this  charge,  because  it 
invades  the  province  of  the  jury,  and  assumes  as 
a  fact  that  there  were  an  insufficient  number  of 
men  to  safely  do  the  work,  and  failure  by  the 
defendant  to  furnish  appliances  and  tools  reason- 
ably necessary  for  the  performance  of  the  work 
with  reasonable  safety.  Charges  similarly  fram- 
ed have  been  held  subject  to  Uie  objection  urged 
and  made  grounds  for  reversal.  Railway  Co. 
T.  WUliams,  17  Tex.  Civ.  App.  «75,  40  S.  W. 
161  i  Railway  Co.  v.  Smith,  63  S.  W.  1065. 
Having  a  statute  which,  in  jury  trials,  prohibits 
the  judge  from  commenting  upon  the  weight  of 
testimony,  it  has  been  repeatedly  held  that  any 
act  of  the  judge  which  intimates  to  the  jury 
his  opinion  as  to  the  weight  of  testimony  sub- 
mitted to  the  jury  is  prohibited  by  that  stat- 
ute. This  may  be  done  in  many  ways,  as  shown 
by  repeated  decisions." 

In  Railway  Co.  v.  Smith,  133  S.  W.  482, 
cited  above,  the  court  charged  the  Jury  thus : 

"If  you  believe  from  the  evidence  that  the  de- 
fendant in  loading  the  coal  on  the  tender,  or  in 
maintaining  its  track  at  the  place  where  such 
injury  occurred,  or  in  running  the  train  at  too 
great  a  speed,  or  in  providing  an  insufficient 
number  of  men  to  keep  the  track  in  the  section 
where  such  injury  occurred,  if  it  did  occur,  in 
good  condition,  failed  to  exercise  ordinary  care 
as  that  term  is  defined  in  this  diarge,  and  if 
you  believe  that  sudi  personal  injuries  to  James 
Smith,  if  any,  resulted  in  his  death  and  from 
the  failure  of  the  defendant  to  exercise  care  in 
respect  to  its  railway  track  and  running  its 
train  and  In  loading  its  tender,  as  above  stated, 
then  and  in  that  event  you  should  find  for  the 
plaintiff ;  but,  if  you  do  not  so  believe,  you  will 
find  for  the  defendant." 

This  Charge  was  attacked  as  being  upon 
the  weight  of  the  evidence,  and  the  Court  of 
GivU  Appeals- of  the  Sixth  District,  speaking 
through  Mr.  Justice  Levy,  said: 

"The  charge  assumes  that  the  train  was  being 
run  at  too  greet  a  rate  of  speed,  and  that  an 
insufficient  number  ot  section  men  were  provided 
to  properly  maintain  the  track  at  that  section. 
These  were  sharply  controverted  issues  in  the 
case  and  material  grounds  of  negligence  pleaded 
and  relied  on.  We  feel  constrained  to  hold  that 
it  was  a  charge  upon  the  weight  of  evidence 
and  in  violation  of  the  statute  in  such  respect. 
Under  repeated  decisions,  it  is  held  to  be  revers- 
ible error,  under  the  terms  of  the  statute,  for 
the  court  to  charge  at  all  on  the  weight  of  evi- 
dence." 

In  the  case  at  bar  the  language  of  the 
charge  objected  to  is  as  follows: 

"If  you  find  and  believe  from  the  evidence  that 
the  defendant  was  guilty  of  negligence,  as  above 
defined,  in  falling  to  properly  watch  and  guard 
the  property  of  plaintiff  to  protect  same  against 
theft,  *  •  •  ,  then  you  will  find  for  the  plain- 
tiff in  an  amount  sumcient'to  compensate  plain- 
tiff for  the  loss,  U  any."  .y.u^..^  ^, 
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The  parport  of  this  charge  is  that,  hi  the 
opinion  of  the  trial  court,  the  appellant  fail- 
ed to  properly  watch  and  guard  the  property 
of  the  appellee,  Mrs.  Moise,  and  in  view  of 
our  statute  must  be  held  to  be  reversible  er- 
ror. This  court,  in  the  case  of  Railway  Co. 
V.  WiUiams,  17  Tex.  Civ.  App.  676,  40  S.  W. 
161,  held  that  an  instruction  which  from  its 
form  of  expression  was  liable  to  be  construed 
by  the  Jury  as  assuming  the  proof  of  a  ma- 
terial fact  in  controversy  was  misleading,  and 
reversed  and  remanded  the  cause  for  a  new 
trial.  The  fact  assumed  in  the  court's  charge 
in  the  instant  case  was  not  only  material,  but 
the  controlling  issuable  fact  in  the  case. 

[3]  Appellant  further  contends  that  the 
charge  under  consideration  was  erroneous,  In 
that  it  was,  in  eCCect,  an  instruction  that  the 
appellant  had  the  duty  of  keeping  such  a 
watch  as  would  necessarily  prevent  theft. 
There  is  force  in  this  contention,  but  it  is 
not  likely  that  the  court's  charge  upon  an- 
other trial  will  be  subject  to  such  criticism. 
The  rule  is  well  settled  that  sleeping  car 
companies  are  required  to  use  only  reason- 
able or  ordinary  care  to  guard  the  property 
of  passengers  on  their  cars  from  theft  That 
high  degree  of  care  applicable  to  common 
carriers  generally  does  not  apply.  In  Lewis 
V.  Oar  Co.,  143  Mass.  267,  9  N.  B.  615,  58  Am. 
Rep.  136,  which  seems  to  be  a  leading  case 
upon  the  subject,  the  rule  is  thus  stated : 

"While  it  is  not  liable  as  a  common  carrier  or 
as  an  innholder,  yet  It  is  its  duty  to  use  rea- 
sonable care  to  guard  the  passengers  from  theft : 
and  if,  through  want  of  such  care,  the  personal 
effects  of  a  passenger  such  as  he  might  reason- 
ably carry  with  him  are  stolen,  the  company  ia 
Uable  for  it." 

The  rule  enunciated  is  well  nigh  universal, 
and  many  of  the  cases  announcing  and  fol- 
lowing it  will  be  found  cited  in  Pullman 
Sleeping  Car  Co.  v.  Hatch,  80  Tex.  Civ.  App. 
803,  70  S.  W.  771. 

[4,  6]  There  is  another  rule  firmly  estab- 
lished by  the  decisions  of  this  state,  whidb 
is  invoked  by  appelant,  and  that  is  that 
ordinarily  a  party  to  a  suit  is  entitled  to  an 
Instruction  applying  the  law  to  his  theory  of 
the  facts  as  disclosed  by  the  evidence.  If 
this  rule  has  not  been  complied '  with  in  the 
court's  general  charge,  then  the  party  who 
has  been  thus  deprived  of  such  a  charge 
has  the  right  to  prepare  and  have  given  a 
special  charge  supplying  the  omission  in  the 
general  charge.  Railway  Co.  v.  McGlamory, 
89  Tex.  639,  35  S.  W.  1058;  Railway  Co.  v. 
Rogers,  91  Tex.  52,  40  S.  W.  956;  Pullman 
Co.  V.  Schober,  149  8.  W.  236.  Whether  ap- 
pellant exercised  reasonable  care  to  guard 
the  api)ellee's  property  against  theft  was  an 
issue  in  this  case  which  it  "was  entitled  to 
have  •  •  ♦  submitted  on  charges  that 
embodied  a  reference  to  the  facts  or  theory 
upon  which  it  was  based."  Railway  Co.  v. 
McGlamory  and  Pullman  Co.  v.  Schober,  su- 
pra. The  Issue  was  submitted  only  in  a  very 
genera]  manner. 


[•]  In  the  third  paragraph  of  tbe  court's 
charge  the  Jury  was  instructed  as  follows: 

"You  are  further  charged  that  if  yoa  find  for 
the  plaintiff  in  any  sum  as  actual  damages,  un- 
der the  charge  above,  and  yon  further  find  that 
by  reason  of  said  negligence,  if  any,  as  above 
defined,  the  plaintiff  was  really  and  necessaiily 
caused  to  suffer  humiliation  and  mental  angoisb, 
yon  will  find  for  the  plaintiff  is  any  amount  that 
you  believe  she  has  suffered  thereby,  not  to  ex- 
ceed $536." 

The  proposition  contended  for  under  this 
assignment  ia  that: 

"Damages  for  mental  angnish  are  not  recover- 
able in  an  action  for  necligent  loss  of  property 
in  the  absence  of  pleading  and  proof  of  inten- 
tional wrong  or  insulting  conduct  on  the  part  of 
the  defendant" 

Appellant's  able  counsel  have  dted  no  case 
in  which  the  precise  question  raised  has  been 
decided  and  admit  that  they  have  l>een  un- 
able to  find  such  a  case.    It  is  contended, 
however,  that  the  principle  dedudble  from 
the  decisions  cited  in  support  of  thdr  proposi- 
tion  is  that   damages   for   mental   anguish 
are  not  a  proper  element  of  recovery  In  cases 
of  breach  of  contract  except  for  the  delay 
and  misdelivery  of  telegrams,  which  on  their 
face   Indicate   that  mental   distress    would 
probably  follow  from  such  delay  or  misde- 
livery;   nor  in  actions  for  tort,  unless  the 
plaintiff  has  sustained  physical  harm  or  has 
been  intentionally  or  wantonly  subjected  to 
distress  or  humiliation.    The  question  is  not 
free  from  difficulty,  but  we  have  reached  the 
conclusion  that  the  issue  sought  and  intended 
to  be  submitted  in  the  charge  was  a  proper 
one    under   the   pleadings   and   proof.      The 
charge,  however,  did  not,  we  think,  submit 
as  specifically  and  clearly  the  very  issue  in- 
volved in  the  allegations  of  the  appellee's 
petition  and  the  evidence  adduced  upon  that 
issue  as  it  should  have  done.    Probably  the 
appellee  was  not  entitled  to  recover  for  any 
mental  distress  suffered  simply  as  a  result  of 
the  loss  of  her  property,  and  we  do  not  un- 
derstand that  she  sought  any  such  recovery. 
The  allegations  of  the  petition  are  that,  as  a 
consequence  of  the  negligence  of  the  appel- 
lant, the  appellee  was  forced  to  walk  through 
a  number  of  coaches  of  the  train  clad  otily 
In  her  nightgown  and  kimona  to  the  baggage 
car  in  the  train  to  secure  from  her  trunk 
sufficient  clothing  to  wear  until  she  reached 
her  destination,  and  was  thereby  exposed.  In 
her  scanty  attire,  to  the  gaze  of  the  passen- 
gers on  the  train  and  caused  to  suffer  great 
mental  anguish,  embarrassment,  and  annoy- 
ance.   These  allegations  were  sustained   by 
undisputed  evidence,  but  the  record  discloses 
no  pleading  nor  evidence  of  "intentional  'wrong 
or  Insulting  conduct  on  the  part  of  the  ap- 
pellant."   The   question   then   is:    Was    the 
mental  anguish  suffered  by  appellee,  In  the 
manner  and  under  the  circumstances  alleged 
and  proved,  a  proper  element  of  her  damage 
if  the  appellant  failed  to  exercise  reasonable 
care  to  guard  her  wearing  apparel  from  the 
depredations  of  thieves?    It  has  been   held 
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logs  or  mental  snffeiteg  caused  by  the  aelmre 
nnder  legal  process  of  real  or  personal  prop> 
etty,  even  thoogli  sach  property  be  exempt 
from  forced  sale,  la  not  recoverable  as  actual 
damages,  though  It  may,  under  some  circum- 
stances, be  taken  into  consideration  in  es- 
timatuig  exemplary  damages,  and  as  a  gen- 
eial  role  damages  for  mental  anguish  unac- 
companied by  any  actual  physical  Injury  are 
not  recoverable;  but  In  exceptional  cases 
such  damagea,  in  the  absence  of  any  physical 
injury,  or  Intentional  wrong  or  Insulting  con- 
dnct  on  the  part  of  appellant,  have  been 
allowed  in  this  state.  Notably  among  such 
cases  are  those  Involving  delay  or  misdeliv- 
ery of  telegiams.  The  exception  to  the  gen- 
eral rule,  however,  has  not  been  restricted 
to  cases  in  which  there  has  been  a  failure  to 
deliver  a  telegram.  Bailway  Go.  v.  Anchon- 
da,  68  a  W.  743;  Id.,  88  Tex.  Civ.  App. 
21,  75  S.  W.  657 ;  Hallway  Co.  v.  Coopwood, 
96  S.  W.  102.  In  the  first  case  cited  the 
appellee  therein  purchased  of  the  railway 
company's  agent  tickets  for  herself  and  two 
eliUdren,  the  agent  looking  at  the  children 
to  see  U  they  were  entitled  to  half  fare  tick- 
ets, bat  nothing  being  said  as  to  the  relatlon- 
iblp  existing.  When  the  train  upon  which 
the  mother  and  children  expected  to  embark 
arrived  at  the  station,  the  two  children  were 
placed  upon  the  train;  but  the  train  was 
not  stopped  long  enough  to  enable  the  mother 
to  board  it,  and  her  children  were  carried 
away  on  the  train  and  thus  separated  from 
ber.  The  coart  held  that,  if  the  railway  com- 
pany knew  of  the  relationship  of  the  mother 
to  the  children,  the  husband,  who  was  suing, 
was  entitled  to  recover  for  the  mental  an- 
gaiOi  sufTered  by  the  wife  as  a  direct  result 
of  the  negligent  separation  of  her  from  her 
childroi,  without  proof  of  any  physical  In- 
iuy  or  intentional  wr<Hig  or  insulting  con- 
duct In  tiie  second  case.  In  which  a  writ 
«t  error  was  denied,  the  appellee,  Mrs.  Coop- 
wood,  sued  the  railway  company  to  recover 
damages  tea  mental  anguish  suffered  by  her 
as  the  result  of  the  inattention,  mistreatment, 
or  neglect  by  the  company's  servants  of  her 
Invalid  and  helpless  daughter,  who  was  trav- 
^ug  with  ber  on  one  of  the  railway  com- 
pany's passenger  trains,  and  the  principal 
question  in  the  case  was  whether  such  suf- 
fering was  an  element  of  appellee's  damages. 
I^U  court,  after  a  somewhat  lengthy  review 
of  the  decisions  of  this  state,  held  that  dam- 
iges  by  reason  of  such  suffering  were  recov- 
etable^  although  it  did  not  appear  that  Mrs. 
Coopwood  had  raatained  any  physical  Injury, 
or  bad  beax  intentionally  or  wantonly  subject- 
ed to  distress  or  bamlllatton.  In  the  case  at 
i»t.  If  the  appellant  fiilled  to  exercise  the 
Aegree  of  care  Imposed  upon  it  by  law  to 
(Hard  Blrs.  Moise's  wearing  apparel  from  the 


theft  alleged,  and  as  a  result  of  such  fail- 
ure she  lost  such  apparel,  and  if  as  a  far- 
ther proximate  result  of  such  loss  it  became 
necessary  for  appellee  to  pass  through  the 
coaches  of  the  train  clad  only  In  her  night- 
gown and  klmona  to  the  baggage  car  to 
secure  proper  clothing,  and  suffered  humilia- 
tion or  mental  anguish  by  reason  thereof, 
then,  upon  the  theory  that  such  humiliation 
or  mental  anguish  was  the  direct  or  proxi- 
mate result  of  appellant'*  negligence,  the 
appellant  would  be  liable  in  damages  there- 
for. That  appellee,  in  the  event  of  the  loss 
of  her  wearing  apparel  by  theft,  would  be 
exposed  to  the  gaze  of  passengers  on  the  train 
In  her  nightclothes  and  would  suffer  as  a 
result  thereof  humiliation,  or  some  form  of 
mental  anguish,  might  reasonably  have  been 
expected  as  the  natural  and  probable  conse- 
quence thereof  can  hardly  be  questioned. 
[7]  The  next  assignment  of  error  is  that: 
"Tbe  court  erred  in  admitting  the  following 
testimony  offered  by  plaintiff,  over  defendant's 
objection,  to  wit,  the  testimony  of  plaintiff,  as 
foUows:  'I  didn't  know  what  to  do.  I  didn't 
know  whether  I  would  be  without  clothes  the 
next  mornlag  when  I  got  to  Chattanooga,  and 
I  was  in  an  awful  predicament,  and  I  didn't 
know  what  to  do.'  " 

The  propo8lti<m  advanced  under  this  as- 
signment is  that: 

"Damages  are  not  recoverable  for  mental  anx- 
iety or  fear  of  some  contingency  when  the  con- 
tingency never  came  to  pass  and  the  anxiety  is 
unfounded." 

This  assignment  la  well  taken.  In  the  case 
of  M.,  K.  &  T.  By.  Co.  of  Texas  v.  Unton, 
126  8.  W.  678,  the  plaintiff  sued  for  mental 
anguish  Incident  to  delay  by  defendant  in 
shipping  the  corpse  of  her  son.  The  railway 
company  failed  to  transport  the  corpse,  and 
plaintiff  testified  that  when  the  corpse  did 
not  arrive  promptly  she  feared  that  the  body 
would  be  in  such  condition  that  it  could  not 
be  shipped  at  all.  In  fact,  the  body  was 
later  shipped  by  express,  so  that  plalntifTs 
fear  proved  to  be  111  founded.  On  appeal  to 
this  court.  It  was  held,  in  an  opinion  by  Mr. 
Justloe  Bookbout,  that: 

"The  fears  of  appellee  that  it  could  not  be 
shipped,  but  would  have  to  be  laid  away  in  the 
state  of  Wasbineton,  and  if  shipped  it  would 
be  in  audi  condition  she  eonld  not  look  upon  it, 
were  purely  imaginary.  Mental  anguish  on  her 
part  resulting  from  apprehension  or  fear  that 
certain  things  would  happen,  which  in  fact  did 
not,  cannot  be  made  a  basis  for  the  recovery  of 
damages.  Western  Union  Tel.  Co.  v.  McNairy, 
34  Tex.  Civ.  App.  888,  78  S.  W.  969;  Tel.  Co. 
V.  Edmonson,  91  Tex.  206,  42  S.  W.  649;  TeL 
Co.  V.  Keed,  37  Tex.  Civ.  App.  445,  84  S.  W. 
296;  Hart  v.  Tel.  Co.  [63  Tex.  Civ.  App.  276], 
115  S.  W.  638.  The  admission  of  this  evidence 
was  error." 

Clearly,  under  the  decisions  cited,  the  tes- 
timony here  complained  of  was  inadmissible. 

The  Judgment  is  reversed,  and  the  cauae 
remanded. 
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ALEXANDER  y.  GONLBT  «t  •!.    (No.  7525.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
June  3,  1916.) 

1.  MOBTGAOKB    €=939    ~    ABSOLUTIS    DEED    AS 

MoRTOAOE— Evidence— Sufficiency. 

AVhether  deed  was  pven  as  a  mortsase  held 
on  the  evidence  to  be  a  jury  question. 

(Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {§  112,  113;  Dec.  Dig.  «=>3gbl 

2.  MoBTOAOEs  €=»32(3)  —  Absolute  Deed  as 

MOBTGAOE— DETEBUXNATION    BY  ATTENDANT 
ClBCUMSTANCIS. 

A  judgment  creditor's  attorney  purchased 
land  on  an  ezeention  sale  which  be  conveyed  to 
a  grantee,  who  paid  the  judgment  debts  with  the 
understanding  that  such  grantee  would  convey  to 
the  judgment  debtor  when  reimbursed  for  his 
outlay.  Held,  the  attorney's  deed  was  In  effect 
a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  60,  84;  Dec.  Dig.  <&=»32(3).] 

3.  Tbespass  to  Tbt  Titlb  «=»6(1)— Title— 
mobtqaoee. 

A  mortgagee  who  has  never  been  in  posses- 
sion cannot  maintain  a  suit  in  trespass  to  try 
title. 

[E<d.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  H  6-7,  9, 15, 16;  Dec.  Dig. 

<6=»e(i).] 

4.  Appeal  and  Ebbob  «=>1062(2)— Habtmless 

BbBOB— SVBUISSION  OF  ISSUES. 

In  trespass  to  try  title,  the  refusal  to  sub- 
mit special  issues  as  to  appellees'  diligence  in  not 
discovering  a  prior  deed  to  appellant  is  harm- 
less, where  the  jury  found  that  such  deed  was  a 
mortgage,  thereby  preventing  appellant  from 
maintaining  his  form  of  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4213 ;    Dec.  Dig.  <S=»10e2(2).] 

5.  Appeal  and  Erbob  i3=9l05S(2)— Habmless 
Ebrob— AomssioN  or  Sihilab  Evidknoe 
BT  Saicb  Witness. 

Excluding  of  grantee's  testimony  that  he 
would  not  have  taken  the  deed  in  question  as  a 
mortgage  is  harmless,  where  he  is  permitted  to 
repeatedly  state  that  it  was  an  absolute  convey- 
ance. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4195,  4201;  Dec.  Dig.  «=> 
1058(2).] 

6.  EviDENCB  €==>273(2)— Declarations  as  to 

TITLE— OWNEB  OF  LAND. 

Prior  to  an  execution  sale,  the  record  owner 
told  the  pardiaser  that  the  judgment  debtor 
owned  the  land,  and  the  debtor  confirmed  it 
Held,  the  debtor's  statement  was  admissible  on 
the  issue  of  title,  where  appellant  claimed  under 
a  prior  unrecorded  deed  of  the  record  owner. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  1111,  1112 ;  Dec.  Dig.  <9=>213{2.).] 

7.  Tbial  €=5255(4) — Instructions— Requests 
—Necessity— Purpose  of  Evidence. 

In  an  action  to  try  title,  receiving  evidence 
admissible  on  the  question  of  appellees'  care  in 
not  discovering  an  unrecorded  deed  to  appellant, 
but  inadmissible  on  the  question  whetlicr  such 
deed  was  a  mortgage,  is  not  reversible  error 
when  no  request  was  made  to  limit  its  effect 

[Ed.  Note.— For  other  .onsos,  see  Trial,  Cent 
Dig.  {  632;  Dec  Dig.  <8=>2D5(4).] 

Appeal  from  District  Court,  Kaufman 
County;   F.  U  Hawkins,  Judge. 

Action  by  W.  N.  Alexander  against  B.  K. 
Conley  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 


Woods  &  Morrow,  o£  Kanfman,  for  ap- 
pellant S.  J.  Osborne,  Wynne  8c  Wynne,  and 
Hutfmaster  &  HuCmaster,  all  ot  Kaufman, 
for  appellees. 

RASBTTRY,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  appellees,  who  were  de- 
fendants below,  in  a  suit  of  trespass  to  try 
title  to  lands  in  Bjiufman  county.  No  Issue 
arises  upon  the  'sufficiency  of  the  pleading, 
and  for  that  reason  it  will  not  be  detailed. 

The  land  in  dispute  is  60  acres  out  of  the 
W.  A.  Thompson  surrey  in  Kaufman  county, 
the  parties  claiming  D.  F.  Fitzgerald  as  the 
common  source  of  title,  and  the  following 
constitutes  appellant's  chain  ot  title:  On 
December  28,  1906,  J.  E.  lilBthls  recovered 
Judgment  in  Justioe  court  ot  Kanfman  coun- 
ty against  Fitzgerald  for  $4SJS6.  Subse- 
quently, the  land  in  controversy  was  levied 
upon  by  virtue  <^  execation  issued  ont  of 
said  judgment  and  sold,  and  in  tnm  con- 
veyed by  the  constable  by  the  usual  form  ot 
deed  to  Ed  SewelL  SeweU  recorded  his  deed 
September  14,  1904.  On  March  31,  1905,  Se- 
well  conveyed  the  land  to  W.  N.  Alexander, 
appellant,  reciting  a  consideration  of  $40 
paid.  Appellant  recorded  his  deed  July  .5, 
1914.  The  following  ctmstitntes  appellees' 
chain  of  atle:  On  April  29,  1910,  John 
Persdie  recovered'  Judgment-  in  Justice  court 
of  Kaufman  county  against  Fitegerald  for 
$120.86.  Subsequently  the  land  in  contro- 
versy was  levied  upon  by  virtue  ot  execution 
issued  out  of  said  Judgment  and  sold,  and 
in  turn  conveyed  by  the  constable  by  the 
usual  form  of  deed  to  Persch&  The  deed 
was  dated  July  5,  1910,  and  was  recorded 
July  30,  1910.  By  deed  dated  October  6, 
1910,  and  recorded  November  21,  1912, 
Persche  conveyed  the  land  to  Ross  Huff- 
master.  HufTmastM:  conveyed  to  McOonulck 
October  9,  1910,  the  deed  being  recorded  Oc- 
tober 21,  1912,  and  being  in  correction  of 
deed  of  December  22, 1910.  The  several  con- 
veyances enumerated,  the  vendeee  in  which 
were  made  parties  to  the  suit,  contain  pro- 
visions concerning  the  consideration  there- 
for and  the  manner  of  Its  payment;  bat 
these  provisiona  are  not  material  to  the  dis- 
position of  the  appeal,  and  for  that  reason 
are  not  detailed.  Other  necessary  facts  will 
be  stated  later. 

There  was  trial  by  Jury,  to  whom  the  court 
submitted  certain  special  issues  ot  tact  and 
upon  the  answers  to  which  Judgment  was 
entered  for  appellees,  defendants  below,  and 
from  which  entry  this  appeal  is  prosecuted. 

[1]  The  first  assignment  of  error  complains 
of  the  action  of  the  court  In  submitting  to 
the  Jury  the  following  Bi)ecial  issue  of  fact: 

"Does  the  evidence  show  that  the  deed  of  Ed 
Sewell  to  plaintiff,  Alexander,  was  intended  by 
the  parties  as  a  mortgage  or  security  for  debt  or 
other  like  purpose?" 

In  connection  with  the  issue  so  submitted 
to  the  Jury,  it  is  necessary  to  state  that  ap- 
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pellees  by  appnqwlate'pI^adlngF  allied  tbat, 
while  the  deed  from  Sewell  to  appellant  srta 
absolute  on  its  face,  it  was  in  trutb  glvbn  in' 
Kcorlty  of  money  advanced  by  appellant  to 
SeweU  in  payment  of  the  MatUs  Jadgmettt 
with  the  understanding  that  same  -woitld  be 
reconveyed  to  Fitzgerald  when  the  debt  waa 
repaid,  and  bence  the  instninieat  was  bat 
a  mortgage.  It  was  that  the  Jnry  migbt  de- 
termine that  cSalm  that  the  special  issue  was 
submitted.  Appdlant  CMitends,  first,  that 
gQch  issne  sboold  not  Iiave  been  submitted  to 
tbe  Jury  because  the  evidence  did  not  lalse 
It.  Both  Alexander  and  SeweU  testlited  <m 
tbe  Issue.  A  careftU  analysts  of  Sewell's 
testimony  discloses  that  be  was  attorney  for 
J.  B.  Matbls,  his  fatlier-in-law,  and,  before 
sidng  Fitzgerald,  he  endeavored  to  collect 
from  him,  and  explained  that  if  the  debt 
was  not  paid  he  would  sue.  Fitzgerald  tdid 
Sewell  the  land  was  incumbered,  that  he 
eoQld  not  pay  tbe  Mathis  debt,  and  for  Se- 
weU to  do  as  he  pleased.  Sewell  did  sue  and 
secnred  judgment,  after  whidi  execution  was 
levied  npon  the  land,  wbldi  was  bought  by 
SeweU  at  the  constable's  sale  under  the 
jndgment  and  deed  thereto  taken  in  his 
name ;  and  he  intended  to  bring  suit  for  its 
possession.  Bowever,  after  the  conveyance 
to  SeweU,  and  before  suit  for  poteesston  was 
commenced,  Fitzgerald  conferred  with  SeweU 
aboat  the  matter,  and,  in  tlie  presence  of 
Alexander,  told  SeweU  be  oould  not  pay  the 
jndgment  debt,  but  tf  he  would  transfer  his 
claim  and  the  land  to  Alexander  be  would 
cany  It  and  permit  Fitzgerald  to  pay  It  oS 
later.  To  tibds  SeweU  agreed,  and  Alexander 
paid  SeweU  the  amount  of  tbe  judgment,  and 
be  conveyed  the  land,  to  him  with  the  un- 
derstanffing  between  SeweU,  Fitzgerald,  and 
Alexander  that  the  conveyance  was  la  se- 
cnrity  of  the  debt  paid  by  Alexander.  Fitz- 
gerald did  not  testify,  but  It  appears  from 
tbe  testimony  that  Fitzgerald  was  in  posses- 
sion of  the  land  when  it  was  sold  under  the 
Perscbe  judgment.  Appellant  was  never  in 
actual  possession  of  the  land,  never  rendered 
same  for  taxation  or  paid  taxes  thereon,  or 
attempted  to  secure  possession  or  control 
thereot  From  1904  to  1910,  the  tax  was 
paid  tn  tbe  name  of  Fitzgerald.  The  witness 
R.  B.  Conner  cultivated  the  land  during  1908, 
1909,  as  the  tenant  of  Fitzgerald,  accounting 
to  him  for  tbe  rent,  and  in  1910, 1911,  as  the 
tenant  of  Conley,  appeUee. 

Appellant,  who  was  a  witness,  denied  that 
he  made  the  arrangement  'testified  to  by  Se- 
weU and,  on  tbe  contrary,  asserted  that  the 
deed  evidenced  an  oatrlght  sale ;  the  consid- 
eration being  tbe  satisfaction  of  the  Mathis 
judgment  and  certain  other  indebtedness  due 
him  by  Fitzgerald,  secured  by  Hen  on  the 
land  tn  favor  of  a  former  owner,  although 
it  was  in  evidence,  without  dispute,  that  ap- 
pellant, long  after  the  deed  from  Sewell  to 
blm  was  executed,  renewed  and  extended  tbe 
debt,  supposed  to  be  satisfied  by  tbe  con- 
veyance, at  the  request  of  Fitzgerald.    Ap- 


pellant's explanation  of  that  drcumstance, 
however,  was  that  he  was  wilUng  to  reooor ' 
vey  the  land  to  Fitzgerald  notwithstandlog 
bis  deed,  if  he  would  repay  the  debt  There 
are  other  fiacts  and  circumstances  in  the  reo- , 
ord,  which  would  tend  to  sustain  a  finding 
of  the  Jury  in  favor  of  either  party.  What 
we  have  said,  however,  is  sufficient,  it  seems 
to  us,  to  demonstrate  tiiat  the  finding  of  tbe 
jury  Is  not  without  support  in  the  evidence, 
and  that  the  instant  case  Is  one  of  those 
which,' because  of  its  conflicts,  demonstrates 
tbe  wisdom  of  referring  to  tbe  jury  such 
matters  and  because  of  which  the  contention 
of  appeUant  is  respectfuUy  overruled. 

[2,  3]  It  is  next  urged  under  the  same  as- 
signment of  error  that,  before  a  deed  ab- 
solute on  its  face  may  be  construed  a  mort- 
gage, tbe  relation  of  creditor  and  debtor  must 
exist  between  tbe  vendor  and  tbe  vendee  or 
those  to  be  benefited  thereby,  and  it  appear- 
ing that  that  r^atlon  did  not  exist  between 
Sewell  and  Alexander,  or  SeweU  and  Iltzger- 
ald,  the  instrument  Is  and  remains,  as  matter 
of  law,  a  deed  absolute.  It  Is  true  that  the 
relation  of  creditor  and  debtor  never  existed 
between  Sewell  and  Alexander.  It  may  also 
be  conceded  that  that  relation  as  between  Se- 
well and  Fitzgerald  ceased  to  exist  when  the 
land  was  conveyed  by  the  constable  on  the 
theory  that  the  conveyance  satisfied  tbe  judg- 
ment of  Mathis  for  whom  Sewell  was  acting. 
Notwithstanding  such  conceded  facts,  we  are 
of  opinion  that  the  relation  of  creditor  and 
debtor  was  created  as  between  appellant  and 
Fitzgerald  by  tbe  conveyance  of  the  land 
to  the  former  for  tbe  purpose  found  by  the 
Jury.  \VbIle  the  title  passed  to  SeweU,  and 
while  snch  fact  may  have  in  law  satisfied  the 
debt  of  Mathis,  SeweU  nevertheless  had  the 
right  to  reoonvey  same  to  Fitzgerald  on  such  - 
conditions  as  he  might  impose.  Sewell  tes- 
tified, and  the  jury  in  effect  found,  that  he 
agreed  to  reconvey  upon  payment  of  the 
Mathis  debt.  This  could  only  be  effected  by 
conveying  to  Alexander,  who  advanced  tbe 
money,  in  trust  for  Fitzgerald,  and  tbe  jury 
further  found  that  the  purpose  of  the  con- 
veyance was  to  secure  appeUant  in  payment 
of  the  amount  so  advanced  The  legal  re- 
sult of  such  facts  is  that  tbe  deed,  though  on 
its'  face  absolute,  was  in  fact  a  mortgage. 
Such  being  the  situation,  and  appellant  never 
having  been  in  possession  of  tbe  lands,  ap- 
pellant was  not  entitled,  as  urged  by  ap- 
peUees  in  counter  propositions,  to  dispossess 
appellees  by  suit  of  trespass  to  try  title.  His 
remedy  was  a  suit  for  bis  debt  and  fore- 
closure of  his  mortgage.  Edrington  v.  New- 
land,  67  Tex.  627;  Wiggins  v.  Wiggins,  16 
Tex.  Civ.  App.  835,  40  S.  W.  643,  and  cases 
cited.  It  is  so  well  settled  that  a  deed  ab- 
solute on  Its  face  may  be  shown  by  parol  to 
be  a  mortgage  or  security  for  money  loaned 
or  a  debt  owing,  that  we  forego  tbe  citation 
of  authority  in  support  of  that  rule. 


authority  m  support  or  tnat  mie.  ^^^  t 

[4]  Tbe  refusal  to  submit  to  the  jury  sevi^y  VjOOQIC 
al  special  Issues  of  fact,  relating  to  the  O 
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diHgience  of  appeneM  In  ascertaining  In 
whom  the  outstanding  title,  indicated  by  the 
deed  from  Fitzgerald  (by  constable)  to  Se- 
well,  reposed,  Is  made  the  basis  of  several 
assignments  of  error.  If  It  should  be  con- 
ceded that  error  is  shown,  though  we  think 
that  issue  was  correctly  presented  by  the 
court,  It  would  nevertheless  be  immaterial 
under  the  finding  of  the  Jury  that  the  deed 
nnder  which  appellant  claimed  the  land  was 
not  a  deed  but  a  mortgage,  and  as  a  conse- 
quence api>eUant's  remedy  was  a  snit  for 
debt  and  foreclosure. 

[S]  On  the  Issue  as  to  whether  the  deed 
was  in  fact  a  mortgage,  counsel  asked  ap- 
pellant: "Would  you  have  taken  the  deed 
from  Sewell  to  you  as  a  mortgage  or  trust  on 
this  property?"  Upon  objection  the  witness 
was  not  permitted  to  answer.  Such  action 
is  assigned  as  error.  The  answer  of  the  wit- 
ness would  have  been  that  the  deed  was  tak- 
en by  him  as  an  absolute  conveyance  in  sat- 
isfaction of  his  debt  and  to  avoid  foreclosure. 
While  the  answer  which  the  witness  would 
have  made  is  not  In  any  sense  responsive  to 
the  question,  since  it  is  not  a  statement  of 
what  the  witness  would  have  done,  but  what 
he  did  do,  at  the  same  time,  the  witness  was 
permitted  repeatedly  to  say  that  the  deed 
was  an  absolute  conveyance;  the  considera- 
tion being  the  satisfaction  of  the  debt  be 
held  against  Fitzgerald,  and  as  a  conse- 
quence the  ruling.  If  erroneous,  was  barm- 


El,  7]  Ross  Enflmaster,  who  secured  Judg- 
ment against  Fitzgerald  for  Persche  and  who 
caused  the  levy  of  execution  on  the  land  in 
controversy  from  said  Judgment  and  bought 
It  In  for  Persche,  was  a  witness,  and  testified 
that  before  be  bought  the  land  for  Persche  he 
examined  the  record  and  found  the  title  In 


Sew^n.  He  then  called  upon  Sewell  and  in- 
quired of  him  whether  he  owned  fbe  land, 
Sewell  informing  him  that,  while  he  bad 
bought  it  at  constable's  sale^  Fitagerald  had 
paid  off  the  Judgment  and  received  the  land 
back.  Huffmaster  then  colled  npon  Fitzger- 
ald and  inquired  of  him  "as  to  who  owned 
the  land,"  and  to  which  Fitzgerald  replied 
that  "he  owned  it  and  that  he  got  the  land 
back."  Appellant  objected  to  the  admission 
of  the  quoted  testimony,  and  aasigns  as  error 
the  action  of  the  court  in  admitting  same. 
On  the  issue  of  title,  we  think  the  testimony 
was  admissible,  since  it  was  the  duty  of 
Huffmaster,  acting,  for  Persche  and  having 
knowledge  of  the  deed  to  Sewell,  to  Inquire 
whether  he  (Sewell)  still  claimed  the  prop- 
erty. Having  been  informed  by  Sewell  that 
it  had  gone  back  to  Fitagerald,  it  was  liia 
duty  to  Inquire  of  him  if  he  was  still  tbe 
owner.  B^ng  without  actual  knowledge  of 
the  unrecorded  deed  to  Alexander,  h#  had 
the  right  to  reply  upon  the  statements  of 
Sewell  and  Fitzgerald.  If  it  can  be  said  that 
the  testimony  was  inadmissible  on  the  issae 
of  whether  the  deed  was  a  mortgage, 'then, 
being  admissible  on  the  issue  of  title.  It  was 
the  duty  of  appellant  to  request  tbe  court  to 
restrict  it  to  its  legitimate  purpose,  and, 
having  failed  to  do  so,  it  does  not  constitute 
reversible  error. 

We  have  carefully  examined  all  remaining 
assignments  of  error,  some  of  which  relate 
to  charges  refused  and  given  and  some  of 
wbkd)  relate  to  tbe  admission  or  excloolon  of 
testimony ;  but  because,  in  our  opinion,  tbey 
become  immaterial,  in  view  of  the  conclu- 
sion we  have  readied  on  other  issues,  same 
are  overruled. 

For  the  reascMiB  stated,  the  Judgment  la 
affirmed. 
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STATE  w  r«l.  LASHLY  ▼.  WURDEHAN, 
Orwdt  Court  Judge.    (No.  10277.) 

(SoprenM  Oonrt  of  MissonrL    In  Bene.    J«Be 
2,  1916.) 

Mandamus  ^ssfil  —  Subject  ot  Rklixi'  — 

OointTS. 
Mandamus  will  not  He  to  require  the  judgo 
of  the  circuit  court  to  itrike  from  th«  records 
of  that  <!oart  a  "oomplets  special  report"  of  an 
inTestiKation  by  ib«  grand  jury  of  the  o^ial 
acts  of  the  relator  as  prosecnting  attorney,  al- 
leged to  be  false  and  malidoas. 

fEd.  Note. — For  other  cases,  see  Mandamna, 
Cent  Dig.  M  122-126;  Dec.  Dig.  «=961.] 

Woodson,  O.  J.,  and  Blair  and  Rerelle,  73., 

(Smeatiat. 

Mandannia  by  the  State  of  Mlssonrl,  on 
the  relation  of  Arttntt  V.  Lasbly,  against  Gns- 
tSTTU  A.  Wnpdeman,  Judge  of  the  Clrcnlt 
Court  at  St.  IiOatB  Cotinty,  Mo.  Mdtlon  fo^ 
Judgment  on  the  pIea<Hngi8  and  to  make  the 
vTit  peremptory  d«il«d,  an4  writ  qnatdied. 

Holland,  Bntledge  &  Lasbly,  of  St  Louis, 
for  relator. 

BOND,  J.  I.  Ottr  altfrnktltnft  writ  of  man- 
damus was  awarded  anpon  the  relation  of  Ar- 
thur V.  Xiashly,  pTOsectrting  attorney  of  St 
Louis  connty,  reqntrhug  enstaVns  A.  Wnr^eh 
man,  Judge  of  the  dircalt  court  of  that  eonn- 
ty,  to  show  caa«e  why  he  rtMuld  not  MMfte 
from  tlie  files  and  records  of  Bald  eitcalt 
eoQit  a  certain  docament  filed  theteln  by  the 
grand  Jnry  of  ttiat  coonty,  Onrmed  their 
"Complete  Special  Bepott"  ot  an  invetUga- 
tion  of  the  official  acts  of  mid  prosecnting 
attorney.  In  conformity  With  the  re4Vli«- 
ments  of  oar  writ  said  One^aTus  A.  Wurde- 
man.  Judge  of  the  drenlt  court  of  St  Louis 
oonnty,  filed  his  amended  return,  showing 
that  a  special  gnmd  Jnry  was  called  and  im- 
paneled prior  to  the  20th  day  of  October, 
1913,  upon  the  written  request  of  relator, 
Euggestlng  to  respondent  that  medium  of  In- 
restigattng  certain  tranaactions  of  one  of  the 
citizens  of  that  county;  that  in  pursuance  of 
such  request  the  respondent,  on  the  23d  day 
of  September,  1914,  ordered  a  grand  Jury  to 
meet  In  the  oouithoase  at  Clayton,  In  St 
Louis  county,  on  October  12,  1914,  and  that 
during  the  aessloa  of  said  grand  Jury  the  re- 
lator herein  delivered  to  Its  foreman  a  letter 
d.ited  October  26,  1914,  to  the  effect  that 
everything  in  his  office  was  thrown  open  to 
them  to  facilitate  the  work  of  investlgatloii 
of  Its  opeiatloos;  that  In  pursuance  of  such 
offer  the  report  in  question  was  made  and 
filed  on  October  20,  1914,  and  as  fa«  as  mar 
terial  recites  a  finding  by  the  'grand  Jury  that 
relator.  In  violation  of  sectiDn  4414^  Revlaed 
Statutes  1909,  accepted  and  received  fees  ag- 
gregating the  sum  of  |45  In  eight  criminal 
cases  which  Were  dismissed  en  payment  of 
Fosts  (setting  ont  spedflcally  each  of  said 
eases);  tJiat  the  fees  in  five  of  those  cases 
vrere  paid  to  relator,  an  June  28,  1918  {  that 
the  fees  In  three  of  those  eases  were  paid  on 


Jane  22,  1914.  The  retort  then  reelted  that 
the  grand  Jnry  had  been  advised  in  such  in- 
vestigations by  a  special  prosecuting  attorney 
and  Lee  W.  Ewlng,  Assistant  Attorney  Oeu- 
eral  of  the  State  of  Missoarl,  to  the  effect 
that  violations  of  said  section  4414  of  the 
Revised  Statutes,  if  not  prosecuted  within 
one  year  from  their  happening,  would  be  bar- 
red by  the  statute  of  llmltationa  The  report 
then  used  these  words: 

"However,  we,  as  your  grand  jury,  do  not  be- 
lieve that  snid  fees  were  received  by  A.  V.  Lash- 
ly  with  criminal  intent." 

The  grand  jury  further  reported  a  finding 
that  certain  assistants  of  the  prosecuting  at- 
torney procured,  or  attempted  to  procure,  the 
-affidavit  of  a  certain  witness  who  bad  been 
subpoenaed  to  testify  before  it,  seUing  forth 
his  knowledge  as  to  the  facts  of  the  dismiss- 
al of  one  of  the  cases  concerning  which  the 
grand  jury  was  making  an  investigation. 
The  report  characterized  this  as  unethical 
conduct  on  the  part  of  said  asalstailts,  espe- 
cially as  it  concerned  official  transactions  on 
behalf  of  the  prosecuting  attorney  which 
were  then  under  Investigation.  But  as  nei- 
ther of  these  assistants  have  taken  any  ac- 
tion to  expunge  so  mucn  of  the  report  as  re- 
lates to  them,  it  need  not  be  further  stated. 
The  concluding  portion  of  the  report  of  the 
grand  Jury  Is,  to  Wit: 

"Your  grand  jurors  have  had  evidence  taken 
brtore  them  which  conclusively  pl-oves  that  the 
prosecuting  attorney  of  St.  Louis  coanty.  Mo., 
Arthur  V.  LaaUy,  has  been  negligent  and. dere- 
lict in  his  duties  as  defined  and  preecribed  by 
the  Constitution  <rf  the  state  of  Missoari,  in  sec- 
tion 13  of  article  9,  of  making  quart«ly  reports 
or  retnniB  to  the  oounty  clerk  of  all  fees  received 
by  him  and  of  the  aalariea  by  him  actually  paid 
to  his  assistants,  stating  same  in  detail,  and 
verified  by  his  affidavit." 

Then  follow  the  signatures  of  all  of  the 
members  of  that  body,  with  an  expression  of 
their  thanks  to  the  special  prosecuting  attor- 
ney and  also  to  the  Assistant  Attorney  Gen- 
eral for  their  assistance  to  the  grand  jury  In 
Its  labors  as  shown  In  said  report  Respond- 
ent further  states  that  relator  filed  a  motion 
that  said  report  be  stricken  from  the  files 
and  records  of  said  drcult  court,  for  the  rea- 
sons. In  substance:  First,  that  the  court 
should  not  have  permitted  It  to  be  filed.  Sec- 
ond, that  the  making  and  filing  of  such  a  re- 
port was  in  excess  of  the  Jurisdiction  of  said 
grand  Jury.    Third,  that: 

"The  said  report  is  grossly  scandalous,  scnr- 
rilona.  and  defamatory,  and  was  designed  and  is 
calculated  to  and  has  injured  and  damaged  said 
Arthur  V.  Lashly  in  his  good  name  and  reputa- 
tion in  said  St.  Louis  county,  and  is  a  continu- 
ing injury  and  damage  to  bis  good  nam6  and 
repatation  as  long  as  said  report  remains  a  part 
of  the  records  of  said  court 

Respondent  states  that  relator  was  repre- 
sented by  counsel  In  the  argument  of  said 
motion,  bpt  that  before  U  was  submitted,  he 
caused  two  members  of  the.  grand  Jury  to 
testis  ccMicwning  certain  averments  In  said 
motion,  and  that  after  hearing  the  testimony 
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of  said  'Witnesses,  and  on  the  next  day,  he 
entered  an  order  overmling  the  same,  and  in 
so  doing  filed  a  memorandum  of  the  reasons 
for  making  that  order,  to  wit: 

"Section  11,  art.  14,  Constitution  of  Missouri 
provides  that  it  sliall  be  the  duty  of  the  grand 
jury  in  each  county  at  least  once  a  year  to  in- 
vestigate the  official  acts  of  all  officers  having 
charge  of  public  fnuda  and  report  the  result  of 
their  investigation  in  writing  to  the  court. 

"Section  7266,  R.  S.  1909,  provides  that  the 
grand  jury  shall  make  careful  inquiry  into  the 
failure  or  refusal  of  county  and  municipal  offi- 
cers to  do  their  duty  as  provided  by  law.  I  be- 
lieve that  the  grand  jury  acted  T^itbin  the  scope 
of  their  authority  in  filing  the  report  in  ques- 
tion, and  therefore  the  motion  to  expunge  is 
overruled. 

"ISignedl    Oustavns  A.  Wurdeman,  Judge." 

The  return  then  denies  that  the  report  of 
the  grand  Jury  was  defamatory  or  had  In- 
jured the  relator,  and  denies  that  relator  was 
not  In  charge  of  any  public  funds,  but  avers 
that  his  fees  were  Umlted  to  the  sum  of 
$10,000  per  year  under  section  13,  art  9,  of 
the  Constitution  of  the  state,  and,  further, 
limited  to  $5,000  per  year  under  sections 
10734,  10736,  Inclusive,  of  the  Revised  Stat- 
utes of  1909,  and  that  relator  had  collected 
fees  in  large  amount,  and  had  failed  to  make 
return  thereof  as  required  by  law.  Respond- 
ent further  stated  that  he  had  no  personal 
interest  in  the  proceeding  except  to  see  that 
Justice  was  had,  and  that  no  Judgment  for 
costs  was  rendered  against  him,  and  con- 
cluded his  return,  to  wit: 

"Respondent  further  states  that  in  overruling 
relators  several  motions,  respondent  only  per- 
formed what  he  considered  his  conscientious  du- 
ty under  Ms  oath  of  office  and  under  the  laws 
of  this  state.  That  in  passing  upon  said  sereral 
motions  respondent  performed  a  judicial  act, 
after  mature  deliberation  and  investigation,  and 
respondent  prays  the  judgment  of  this  court 
whether,  after  having  eo  acted  and  after  having 
interpreted  the  law  according  to  his  best  judg- 
ment, the  extraordinary  writ  of  mandamus  will 
lie  herein  to  coerce  a  particular  judgment  or  to 
correct  any  error  in  his  judgment,  if  error  was 
committed." 

Upon  the  filing  of  the  aforesaid  return,  re- 
lator moved  for  Judgment  on  the  pleadings. 
In  considering  this  motion  we  must  take  the 
well-pleaded  statements  of  tlie  amended  re- 
turn to  be  true.  The  question,  therefore,  is 
whether  our  writ  of  mandamus  should  be 
made  peremptory  under  the  facts  shown  in 
the  amended  return, 

II.  While  the  writ  of  mandamus  has  lost 
something  of  Its  andeut  prerogative  character 
and  become  largely  a  method  of  dvil  redress, 
and  may  be  prosecuted  In  the  trial  courts  un- 
der a  special  code  relative  thereto  (R.  S.  1009, 
I  2346  et  seq.),  yet,  whether  it  is  sued  for  in 
this  court  or  In  a  trial  court,  the  right  to  Its 
obtentlon  Is  conditioned  on  the  Inadequacy 
of  any  other  mode  of  redress  by  appeal,  writ 
of  error,  or  otherwise.  The  authorities  on 
this  subject  are  unvarying,  and  have  been 
crystallized  to  that  effect,  as  to  the  procedure 
In  this  court,  by  rule  82,  adopted  on  April  10, 
1906.  It  is  Important,  therefore,  to  deter- 
mine whether  the  redress  sought  by  relator 
In  this  case  could  ikv'e  been  obtalhed  other- 


wise than  by  his  application  to  this  court. 

In  addition  to  the  right  to  appeal  from  cer- 
tain Interlocutory  orders  specified  therein, 
the' statute  affords  any  party  to  a  dvil  cause 
the  right  of  appeal  "from  any  final  Judgment 
in  the  case  or  from  any  special  order  after 
final  Judgment  in  the  cause."  R.  S.  1909,  { 
2038.  A  final  Judgment  Is  one  in  which  tbe 
court's  Jurisdiction  has  been  exhausted  as  to 
the  matter  decided.  In  the  instant  case  the 
relator,  after  the  fiUng  of  the  report  of  the 
grand  Jury,  presented  a  written  motion  to  ex- 
punge said  report  from  the  reoords  of  the 
court.  Upon  the  determination  of  that  mo- 
tion, the  Jurisdiction  of  the  circuit  oonrt  was 
exhausted  by  &  final  Jndsiaent  adrwae  to  the 
mover,  from  which,  «ifter  taking  the  proper 
steps,  be  oeuid  hfive  appealed  to  the  St.  Louis 
Court  of  Appeals,  or  if  the  motion  presented 
a  question  failing  within  our  exclusive  appel- 
late Jurisdiction,  to  this  court,  where  the 
Judgment  of  the  trial  court  could  have  been 
reviewed  and  corrected.  If  foimd  to  be  erro- 
neous, and  the  cause  could  have  been  remand- 
ed with  directions  for  the  entry  .of  a  Judg- 
ment as  prayed  by  tne  movant. 

It  Is  ajwai^eiit,  therefore,  that  relator  was 
possessed  of  .a  complete  remedy  by  pursuing 
the  ordinary  course  prescribed  by  law  for  the 
correction  pf  the  error  of  courts  of  first  in- 
stance. The  tElal  court  was  possessed  of  full 
Jurisdiction  to  expunge  from  its  records  the 
report  of  the  grand  Jury  if  its  contents  were 
outside  the  sctwe  of  the  duties  of  that  body 
under  the  Constitution,  statutes,  and  ded- 
sions  empowering  the  grand  jury  to  act,  and 
defining  and  pointing  out  the  nature  and  ex- 
tent of  its  duties.  In  other  words,  it  was 
the  duty  of  the  trial  court  to  apply  the  stand- 
ards of  the  law  to  the  contents  of  the  re- 
port <^  the  grand  jury,  and  If,  la  so  doing, 
it  erred  in  legal  Judgment  or  decUlou,  the 
right  of  appeal  from  Its  Judgment  or  to  a  writ 
of  error  for  the  cfficrectlon  of  the  same  flowed 
from  the  plain  terms  of  the  applicatory  stat- 
utes. Hence  there  was  no  occasion  to  apply 
for  a  mandamus  in  this  court,  for  want  of 
adequate  redress  by  appeal  or  writ  of  error. 

III.  Another  obstacle  te  the  grant  of  the 
peremptory  writ  is  that  it  never  Ilea,  even 
In  the  absence  of  adequate  redress  by  appeal 
or  writ  of  error.  If  the  relator  laiglit  have 
Obtained  foil  and  complete  relief  by  another 
suit  In  the  matter  in  hand  the  entire  theoo' 
upon  which  the  motion  to  ezponge  is  pred- 
icated Is  that  the  report  of  the  grand,  jury  Is 
defamatory  to  the  relatior  and  prejudldal 
to  bts  reputation  as  public  officer.  Unless 
that  theory  is  tme,  there  exist  no  grounds 
whatever  for  expnnglng  the  report  of  the 
grand  Jury;  but  if  tt  Is  tme,  then  the  rela- 
tor might  have  obtained  full  and  complete 
redress  by  an'  action  for  libel  against  the 
members  of  the<gitaiid  Jury,  and  this  Is  exact- 
ly what  was^adJaAgeA  in  tite  case  of  Caroth 
V.  Richeson,  96  Mo.  186,  9  B.  W.  BS8.  The 
only  impediment  to  a  complete  recovery 
that  ciase'  Resulted'  from  'tli^  Insuffldency 
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tbe  evidence  tai  pais  to  disclose  fbat  the  plala- 
tlff  was  one  of  tbe  persons  referred  to  In  a 
report  of  a  grand  Jury,  referring  to  state- 
ments of  a  corrupt  co^lblnatlon  of  persons 
not  specifically  named.  Tbe  rerdlct  of  the 
jury  for  tbe  defendant  In  that  case  was  on 
fbe  sole  ground  that  there  Waa  no  proof  that 
the  plaintiff  was  meant  In  tbe  public  utter- 
ance by  tbe  defendanta  In  tbe  case  at  •  bar' 
the  relator  would  have  been  relieved  troia 
the  necessity  of  addadng  testimony  on  that 
pobit,  for  tbe  report  In  express  terms  men- 
tioned his  name.  If  an  actioh  for  libel  bad 
been  brought,  relator  might  have  obtained 
even  greater  redress  than  be  is  now  seeking 
by  writ  of  mandamus,  for  a  favorable  judg- 
ment in  that  action  would  not  only  have 
stamped  the  report  of  tbe  grand  Jury  as  false 
and  maUdooB,  but  might  have  awarded  him 
sobstantlal  damages.  We  are  not  inclined, 
therefore,  by  awarding  a  peremptory  writ  in 
this  court,  to  make  it,  In  eftect,  a  partial  sub- 
stitute for  tbe  redress  which  might  bare  been 
had  in  a  suit  for  libeL 

IV,  We  are  not  able  to  concnr  in  the  view 
of  the  relator  that  in  disposing  of  his  motion 
the  learned  trial  jndge  was  only  ererdBlng 
a  ministerial  function,  and  was  not  exercis- 
ing a  Jadldal  faculty  or  discretion  reposed  in 
him  by  law.  Tbe  very  nature  of  bis  ruling 
on  relator's  motion  to  expunge  implies  that 
it  resulted  from  the  exercise  of  discrimina- 
tion and  Judgment  on  his  part,  and  hence  was 
a  discretionary  act  depending  on  a  Judicial 
detemiliiation,  according  to  legal  standards, 
of  tlie  propriety  or  impropriety  of  the  re- 
port of  the  grand  Jury.  Thfet  body  is  a  com- 
ponent part  of  the  court,  existed  at  common 
law,  and  is  recognized  in  tbe  CSonstitution, 
where  some  of  its  duties  are  spedded.  Its 
creation  and  duties  are  provided  for  by  stat- 
utes. The  grand  Jury  is  a  great  inquisitorial 
body,  (Mrlginally  designed  to  vindicate  the  law 
and  to  protect  the  body  of  the  people  from  the 
eocroaebmeots  of  arbitrary  power.  It  is  a 
necessary  adjunct  of  all  courts  charged  with 
tbe  enforcement  of  tbe  criminal  law.  In 
speaking  of  the  scope  of  the  powers  of  a 
grand  jory,  although  convened  and  Impaneled 
for  a  special  purpose,  this  coort  said: 

"When  once  daly  impaneled  they  may  inquire 
and  preeentraent  make  of  any  offense  committed 
Tithin  the  jurisdiction  of  the  court,  not  barred 
by  the  statute  of  limitations."  State  v.  Over- 
street,  128  Mo.  loc.  dt.  473.  31  S.  W.  36. 

As  bearing  on  this  point,  we  also  note  the 
following  Bfatntitvy  provision: 

"And  tbe  grand  jury  shall  make  careful  in- 
quiry into  the  failure  or  refusal  of  county  and 
municipal  officers  to  do  their  doty  as  provided 
by  law."    H.  S.  1909,  f  7266. 

The  oath  prescribed  for  them  Imposes  the 
obligatloB  to — 

"diligently  inquire  and  true  presentment  make, 
according  to  your  charge,  of  all  otFenses  asainst 
the  laws  at  uie  state,  committed  and  triable  in 
this  county,  of  which  you  have  or  can  obtain  le- 
gal evidence."     R.  S.  1909,  {  6069. 

The  broad  powers  of  iilqulsltion  thus  im- 
posed upon  this  body  ere  further  emp hasize^ 


by  speeiflc  statutes,  raqnirlng ,  Che  civcuU 
Judge  tp  charge  them  particularly  as  to  cer- 
tain Investiglitlons.  B.  S.  1909,  ${  316S,  8878, 
4086,  4422,  4^788,.  7209,  4736,.  and  divers  oth- 
ers. 

Moreover,  tbe  Constitution  makes  It  the 
positive  duty  of  the  grand  Jury  to  submit, 
once-  a  year  to  the  proper  court,  a  "report 
In  writing"  of  Its  Investigations  of  the  offi- 
cial acts  of  all  officers  having  charge  of 
public  funds.  Constitution,  art  14,  I  11; 
Under  this  provision  of  the  organic  law,  it 
is  the  Imperative  duty  of  the  grand  Jury,  in 
addition  to  the  performance  of  their  stat- 
utory duties  of  making  preseatmeots  and 
flndhig  Indictments,  to  make  a  report  in  writ-, 
ing  as  to  tbe  ntattere  designated  in  the  Con- 
stltntlon.  Hence  it  Is  not.  correct  to  say  that 
the  duties  of  tbe  grand  Jury  in  this  state  are 
oanflned  simply  to  tbe  finding  of  indictments 
and  tbe  making  of  presentments  tlirou^ 
ttaelr  foDeman.  The  statute  doeis  impose 
these  duties  (B.  S.  1909,  §  609),  but  tbe  Coo- 
stltntion  also  Imposes  the  additional  duty 
of  making  a  written  n^iort  as  therein  speci- 
fied. The  Conatlttttion  and  ttaa  Btatate 
(Const  art.  9,  §  13;  B.  S.  1909,  if  10784, 
10785)  liQ786)  provide  and  limit  all  fees 
which  can  be  -retained  by  the  r^ator,  and 
impose  the  duty  -of  maldng  quarterly  returns, 
showing  the  amounts  so  received,  under  tbe 
penalties  prescribed  in  the  statute.  It  nec- 
essarily follows  that  any  excess  over  the 
fees  thus  limited  was  money  belonging  to  tbe 
public  and  in  the  custody  of  such  officer  un- 
til turned  over.  In  view  of  the  foregoing 
constitutional  and  statutory  provisions,  the 
conclusion  is  inescapable  that  the  report  of 
the  grand  jury  In  the  present  proceeding  pre- 
sented matters  requiring  the  exercise  of  tbe 
Judicial  faculty  on  the  part  of  the  circuit 
Judge  in  determining  whether  it  should  be 
expunged  or  permitted  to  remain  among  the 
files  and  records  of  the  court.  But  it  is  ele- 
mentary that  any  decision  which  he  might 
make  in  the  exercise  of  bis  Judicial  dis- 
cretion is  one  which  cannot  be  directed  by 
writ  of  mandamus  from  any  court  The 
Judge  may  be  compelled  to  exercise  bis  juris- 
diction and  make  a  decision  or  render  a  Judg- 
ment, but  the  kind  of  decision  or  the  nature 
of  his  judgment,  resting  on  bis  Judicial  dis- 
cretion, cannot  be  controlled  by  this  writ. 
State  ex  rel.  r.  Grimm,  220  Mo.  loc.  cit  490, 
119  S.  W.  626.  We  are  therefore  wholly  un- 
able to  concur  in  the  view  of  tbe  relator  that 
In  acting  upon  his  motion  to  expunge  said  re- 
port from  tbe  files  of  the  court,  the  learned 
Judge  was  only  performing  a  ministerial 
duty. 

lY.  Relator  has.  cited  a  number  of  cases 
in  other  jurisdictioQS,  all  of  which,  with  one 
exception,  pertain  to  motions  filed  in  the 
court  of  first  instance  to  expunge  from  its 
records  certain  defamatory  statements  con- 
tained in  tbe  reports  of  a  grand  Jury.  The 
power  to  make  such  : 
in  the  jurisdictlo9  i 


»rt8  of  a  grand  Jury.    The     /^^  1 

:h  an  order  is  clearly  with-jy  vjOOQ  IC 
of  su<^  courts,  and  it  was  O 
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clearly  within  the  jnriBdIetlon  of  the  respondr 
ent  In  this  case  to  have  adjudged  and  deter- 
mined that  the  ret>ort  complained  of  was  not 
in  performance  of  any  (tf  tbe  duties  Imposed 
upon  the  grand  Jury  by  the  law  of  this  state, 
and  therefore  to  have  stricken  it  from  his 
docket.  And  it  may  even  be  conceded  for  the 
argument  that  he  fell  Into  le^l  error  In 
falling  to  do  BO ;  but  the  erroneous  exercise 
of  Jurisdiction,  although  within  the  correc- 
tion of  an  appeal  or  writ  of  error,  la  not 
within  the  scope  Of  a  writ  of  mandamus^  In 
the  other  case  cited  by  the  relator  (Bennett 
V.  Kalamazoo  Circuit  Judge,  183  Mich.  200, 
150  N.  W.  141),  the  Supreme  Court  of  that 
state  issued  a  mandamus,  compelling  the 
circuit  Judge  to  strike  from  the  files  of  his 
court  a  certain  report  reteotlng  upon  a  pros- 
ecuting attorney.  It  Is  to  be  observed,  how- 
ever, that  tiie  case  In  question  wholly  Ignor- 
ed, In  Its  process  of  reasoning,  any  considera- 
tion of  the  fundamental  prerequisites  of  tbe 
Issuance  of  a  writ  of  mandamus  by  a  su- 
perior court,  which  are.  In  substance,  that 
the  relator  must  be  lemediless  by  appeal  or 
writ  of  error,  and  otherwise  without  ade- 
quate relief.  That  decision  Is  unsupported, 
either  In  principle  or  precedent,  and  we  are 
not  Inclined  to  Adapt  Its  views. 

The  result  is  that  the  motioo  for  Judgment 
on  the  pleadings  is  orermled  and  oar  writ 
quashed. 

WAUSER,  J.,  concurs.  FABIS,  J.,  concurs 
In  paragraidi  3  and  result  GBAVBS,  J., 
concurs  In  result  In  separate  opinion. 
WOODSON,  C.  J.,  and  BLAIB  and  EE- 
VELLE,  JJ..  dUseat 

GBAVES,  J.  I  am  impressed  with  the 
view  that,  when  the  Judge  of  the  circuit 
court  was  called  upon  to  act  upon  the  mo- 
tion filed  in  the  circuit  court  of  the  relator 
herein,  his  action  was  Judicial  in  character, 
and  therefore  when  be  has  acted,  manda- 
mus will  not  lie.  Mandamus  will  never  lie 
to  compel  Judicial  action,  unless  there  has 
been  a  refusal  to  proceed  and  act.  But  in 
this  case  the  circuit  Judge  did  not  refuse  to 
act,  but  has  acted.  Tliat  the  act  was  a  Ju- 
dicial one  1  think  is  evident  from  the  very 
character  of  the  questions  Involved  for  deci- 
sion. Whether  an  appeal  will  He  or  not  we 
need  not  discuss,  because  if  the  action  Is 
Judicial  in  character,  as  we  hold,  then  there 
can  be  no  mandamus  after'  the  court  has  act- 
ed. For  these  reasons  1  concur  In  the  re- 
sult of  Brother  BOND'S  opinion. 


SHEBWOOD  V.  ST.  LOUIS  S.  W.  BY.  CO. 

(No.  1667.) 
(Springfield  (Tonrt  of  Appeals.    Missoari.    June 

24,  1916.) 

1.  Trial  «=>2I5S(3)— iNSTBTJcnoNS— Ionokino 
Issues— INJUBIKS  to  Pboperty. 
In  an  action  for  injuries  .to  laod,  alleged  to 
have  be<n)  caused  by  insufficient  opening  for  wa- 


ter oourse  in  railway  embai^hnent^  aa  faratrnc 
don  permitting  r^ceyerj^ls  srmnaoHs  if  it  dis- 
regards the  issues  whetaet  the  flood  was  not  so 
great  and  -so  Unprecedented  that  no  negligence 
arose  in  falling  to  anticipate  that  a  certain  open- 
ing would  be  insufficient,  and  whether  it  was 
not  so  great  th^t  the  injury  would  have  occur- 
red regardless  of  the  size  of  the  opening;  tbe 
flood  being  in  fact  the  greatest  recorded  in  that 
vieinity. 

[Bd.  Notc^For  ether  cbms,  see  IMaL  Cent. 
Dig.  g  616;    Dee.  Dig.  ««9253(3).] 

2.  Wambs  aho  Wa3XS  Oovbws  «nol71(l)— 

EU^ASIKUENTB— InJTJBIKS  TO  PBOPKBTT. 

A  railroad  was  not  negligent  in  constructing 
an  embankment  with  a  90-foot  opening  for  a  wa- 
ter course,  anlesa  it  had  reasonable  cause  to 
believe  that  a  larger  opening  would  be  required 
to  dispose  of  water  liliely  to  accumulate. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  <|  216,  217,  221, 
222;    Dec.  Dig.  «ix»17ia).] 

3.  TbIAI.   ©=3253(1)— iNSTStrOMOWB—NBGATIV- 
mo  DXFBRSKS. 

.  Tit*  rule  that  matters  of  pure  dffeose  need 
not  be  negatived  in  plaintiff's  tnstruction  is  ap- 
plicable only  when  the  situation  presents  harm- 
less error,  and  not  where  the  inatmetion  ignores 
the  most  potent  factor  in  the  case. 

[Ed.  Note.'-^Por  other  cases,  see  Trial,  Oeat. 
Dig.  S§  613,  614;  Dec  i;>ig.  <^3253(U.] 

4.  Nbouoenos  «s»121(1)  -,-  Liaviutt  —  Vis 
jvIajob. 

The  rule  that  one  is  liable  when  his  negli- 
^nce  combines  with  act  of  Qod  or  vis  major 
IS  applicable  only  when  aaglicence  ia  shown. 

[Bd.  Note.— For  other  eaaes,  see  Negligence, 
Cent  Dig.  {j  £17,  220,  224,  227;  Deo.  Dig.  <9=> 
12ia).]       ♦•       •       •      ^        •  »•  -"^ 

6.  Waters  asd  Wateb  Coubses  €=»171C1) — 
Overflow— Liability— Damages. 
Damages  from  overflew  dating  an  extraorfl- 
na>y  flood,  alleged  to  have  been  cansed  far  a  rail- 
way's ^egligenfee  in  leaviag  insufficient  opening 
in  cmbaiikment,  cannot  be  allowed,  unless  the 
injury  would  not  have  occnrred  unless  the  open- 
ing was  too  small. 

[&d.  Note.-^B\>r  otber  oases,  see  Waters  and 
Water  Courses,  Cent.  Dig,.  g{  216,  217,  221, 
222;  Dec.  Dig.  <©=171(D.] 

6.  Waters  a»d  Watks  Coubseb  ®=>178(1) — 
OvEEFLOw-LiABiuTY— Damages. 
Damages  for  overflow  on  land,  alleged  to 
have  been  caused  by  railway's  neglieenea  in 
leaving  insufficient  opening  in  embankment,  are 
not  the  entire  damage  but  only  that  caused  by 
the  insufficient  opening. 

W'Ed.  Note,— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  gj  251-254;  Dec 
Dig.  e=>nS{l)i  Damages,  Cent..  Die  fif  13, 
276%,  282.1  .  -►••"• 

Appeal  from  Circuit  Court,  New  Madrid 
Caunty ;  Sterling  H.  MeC^i^rty,  Judge. 

Action  by  Weston  Sherwood  against  the 
St  I«nls  SoQtbweatem  Bailway  Company. 
Judgment  for  plaintiff,  a^id  ^afandant  ap- 
peals.   Beverasd. 

Edward  A.  Hflld.  of  St  Loula,  ana  Wam- 
mack  &  Weibom,  of  Bloomfleld,  for  appel- 
lant Bobert  L.  Ward,  of  Caruthersville, 
and  Blley  &  Blley,  of  New  Madrid,  tor  re- 
qwndent 

STUBGIS,  J.  The  damages  sued  for,  and 
for  which  plaintiff  was  awarded  ?3,000. 
were  occasioned  to  plaintiff's  land 


®±3Por  other  eaaei  ta*  same  toplo  ksd  KOY-NUUBBS  in  mil  Ker-Manib«r«l  Dlgect*  anS' Indues 
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overflow  ftom  backwater  of  tiM  MiaErtariipBi 
rlrer  during  the  great  flood  of  April,  1913. 
The  plaintiff  claims  tttat  tbe  def^<liant'8  neg- 
ligence in  not  leaving  a  sufficient  opening 
tbroogb  Its  RMiditeiir  to  permit  the  passage 
of  the  water  tbrongb  same,  combined  with 
the  high  water  to  cause  same  to  overflow  the 
defendant's  embanJcmMit  and  wasb  away  the 
mU  and  cat  chanoela  through'  his  farm. 
The  defendant  claims  that  it  was  not  negli- 
gent in  this  reepect,  i|i.  that  ttije  opening  left 
b7  it  tbroogh  the  embankment  was  -ampiy 
sufficient  to  afford  an  ontlet  for  all  the  wa- 
ters that  would  ordinarily  accumulate  or 
couM  reaaonably  b9  expected  would  do  ao, 
and  that  the  damage  In  iinestlon  was  the  in- 
sult of  an  unusual  and  extraordinary  flood 
and  oTerflow  of  the  river,  such  that  it  was 
not  boimd  to  anticipate  and  provide  against 
the  same.  Defendant  also  claims  that  the 
flood  and  oTorfiow  of  water  was  of  such  vast 
extent  and  overwhelming  character  that  the 
damage  would  have  occurred  regardless  of  its 
embankment  or  any  sized  opening  therein. 

The  land  in  question  is  located  some  fonr 
miles  from  the  river,  northwest  of  the  town 
of  New  Madrid,  and  in  and  along  what  is 
knovm  as  the  De  Cyperl,  which  Is  described 
aa  an  orerflow  channel  or  depression  lead- 
ing from  the  Mississippi  river  to  the  Little 
Kiver  Swamp  to  the  northwest  This  chan- 
nel or  depression  leaves  the  Mississippi  river 
about  a  mile  below  New  Madrid  and  extends 
sortiiwest,  and  is  crossed  at  about  a  right 
angle  by  defendant's  roadbed  at  plaintiff's 
farm  of  163  acres,  of  which  56  acres  are  on 
the  southeast  side  of  the  defendant's  rail- 
road and  107  acres  on  the  northwest  side. 
This  JDe  Cyperi  channel  is  really  a  cultivated 
valley  between  slightly  higher  ridges  and  of 
somewhat  indefinite  and  varying  width.  The 
crest  of  the  ridges  on  the  north  and  south 
are  aboot  opposite  each  other  and  nearest  to- 
gether at  and  near  plaintiff's  farm,  or,  as 
come  witnesses  put  it,  this  De  Cyperi  chan- 
nel or  Talley  passes  through  the  ridge  at 
tliis  place.  The  defendant's  railroad  crosses 
the  De  Cyperi  from  one  ridge  to  the  other 
on  an  embankment,  the  valley  here  being 
about  a  quarter  of  a  mile  wide.  The  height 
of  this  railroad  embankment  varies  from  2 
or  3  feet  to  7  or  8  feet  where  the  valley  is 
lowest.  Some  of  the  witnesses  speak  of  an 
inner  channel  or  depression  In  this  valley 
about  300  feet  wide  and  3  or  4  feet  lower 
than  its  banlES.  The  defendant  had  left  a 
&0-foot  openlt]£  or  trestle  at  the  lowest  part 
of  this  basln-Uke  valley. 

A  map  of  the  flooded  area  sliows  that  when 
this  injoiy  occurred  there  was  j^  vast  flooded 
area  to  tbe  east  of  plaintUTs  farm,  where 
defendant's  road  crosses  the  De  Cyperi  val- 
ley, extending  Inland  from  the, river  from  10 
to  20  miles  or  more,  covering  most  of  Missls- 
tippi  and  the  eastern  portion  of  New  Madrid 
counties,  beginning  above  Cairo  and  extend- 
ing with  the  bend  p;C  the  river  to  below  l^ew 


Madrid.  Within  this  area  the  levee^.  alepg 
tbe  river  had  broliau  and  been  washed 
away  .at  several  places  to  the  extent  of  4  fne 
5  miles,  allowing  the  flood  waters  of  the  river 
to  cover  tbe  land  to  the  ridges  converjjing 
at  this  point.  The  flood  waters  converged 
like  a  funnel  and  passed  through  the  De 
Cyperi  under  and  across  defendant's  roadbed, 
and  again  expanded  into  a  vast  inland  sea  in 
the  Little  Elver  valley  to  the  west  The 
dry  land  formed  two  tongues  converging,  one 
from  tbe  north  and  tbe  other  from  the 
south,  with  plaintiff's  farm  in  tbe  De  Cyperi 
valley  or  depression  between.  In  ordinary 
conditions  this  De  Cjperi  channel  is  not  a 
water  course,  even  for  surface  water,  and  it 
la  only  when  the  Mississippi  river  reaches  a 
high-flood  utaM»  tjhat  the  water  backs  up 
therein  and  reaches. such  a  high  ^tage  that  it 
beglna  to  rue  westward  and  away  from  tbe 
river  into  tbe  little  Blver  Bwamits  Uucough 
the  De  Cyperi  basin  orer  plaintiff's  farm. 
Since  tbe  settlement  of  the  coontry,  this  baa 
eamtred  only  a  few  times.  At  the  time  of 
this  injury,  the  Mississippi  river  rose  to. the 
bigheat  stace  of  wUch  there  is  any  record. 
In  the  iNrerious  year,  however,  it  rose  to  a 
stage  only  about  8^  inches  lower.  These 
two  floods  and  the  flooded  areas  were,  of 
QQurse.  T«i7  BlmilAr.  In  1912,  some  400  or 
500  feet  of  defendant's  railroad  was  washed 
away.  It  was  restored,  leaving,  as  stated, 
aboat  90  feet  of  open  trestle.  In  1913,  dur- 
ing the  flood  now  la  auction,  about  1,000 
feet  of  defendant'*  track  was  washed  away. 
No  great  damage  was  done  to  plain  tiff's  farm 
in  1912,  aad  the  great  damage  of  1913  is  ac- 
counted for,  not  only  by  the  6-lncb  liigber 
rise  of  the  river,  but  because  in  1912  the  de- 
fendant's embankment  was  washed  away  ear- 
ly in  the  flood,  while  In  1913  it  had  been 
ballasted  with  atone  and  withstood. tbe  flood 
(or  several  days,  forcing  the  water  to  flow 
and  fall  over  tbe  embanhment.  The  sridence 
also  Indicates  that  the  breaks  In  the  leveee 
further  north  in  the  vicinity  of  Cairo  caosed 
a  strong  current  to  come  from  the  northeast 
as  well  as  from  the  river  to  the  south  be- 
low New  Madrid,  and  the  combined  cnrrente 
and  greater  volume  of  water  converging  here 
poured  like  a  aiUrace  through  the  De  Cyperi 
channel,  making  a  much  stronger  and  swifter 
current  than  in  1913.  A  dvil  engineer,  who 
was  present  at  the  time  and  made  a  study  of 
the  flood  conditions,  said  that  tbe  water 
attained  a  i^ieed  of  8  miles  an  hour  in  this 
channel,  and  that  a  volume  of  water  equal  to 
more  than  1/20  of  the  flow  of  the  Missis- 
sippi river  passed  through  this  De  Oyperi 
valley, 

.  The  evidence  on  which  plaintiff  most 
strongly  relies,  as  proving  that  defendant's 
embankment  was  one  of  the  efficient  causes 
of  his  land  being  so  badly  washed,  is  that  as 
the  water  gradually  rose  in  the  De  Cyperi 
the  driftnvood  and  d^rla  lodged  against  the      /^^  T 

trestlework  and,  tMs  opening  being  cbol^oyVjOOQlC 
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and  too  small,  the  water  dammed  up  till  It 
was  oTerflowlng  the  embankment,  beginning 
IfX)  feet  or  more  from  the  end  of  the  trestle, 
where  the  embankment  was  slightly  lower. 
Several  witnesses  testified  that,  before  the 
embankment  gave  way  and  while  the  water 
was  pouring  over  it,  the  water  on  the  south- 
east side  of  the  embankment,  nearest  the 
river,  was  2  to  4  feet  higher  than  on  the 
northwest  side.  The  Frisco  railroad  about 
parallels  the  defendant's  road  at  this  pla<!e 
and  crosses  the  De  Cyperi  channel'  about 
a  half  mile  further  northwest.  Its  track  and 
roadbed  were  also  washed  out.  The  water 
rose  to  the  depth  of  4  to  5  feet  In  the  town 
of  New  Madrid  and  several  smaller  towns 
were  flooded,  including  IJlboum  west  of  the 
ridge  running  north  from  below  New  Madrid 
and  through  which  ridge  the  De  Cyperi  is 
a  sort  of  pass.  When  the  flood  subsided,  the 
soil  was  found  to  be  washed  from  a  large 
part  of  plaintiff's  farm  and  a  large  lake 
or  slough,  200  to  400  feet  wide,  extended 
across  same  on  both  sides  of  defendant's 
roadbed.' 

The  defendant  built  its  road  In  188S  and 
then  left  only  a  narrow  opening  not  over  HO 
to  80  feet  wide.  In  that  year  the  backwa- 
ter from  the  river  went  through  the  De  Oy- 
peri  and  washed  it  out  to  a  limited  extent, 
and  a  wider  opening  was  then  mada  The 
volume  of  water  which  then  passed  through 
the  De  Oyperi  was  very  much  smaller  than 
that  of  the  floods  of  1912  and  1913.  Some  of 
the  witnesses  said  the  water  again  went 
through  to  a  small  extent  in  1897.  Mention 
is  also  made  of  a  flood  in  1865  or  1866,  bat 
Its  extent  is  not  clearly  shown.  In  the  flood 
of  1883  the  river  rose  to  a  height  of  52 
feet  on  the  Cairo  gauge.  The  backwater 
will  begin  to  run  through  the  De  Oyperi 
channel  when  the  river  is  at  47  to  48  feet, 
but  this  Is  only  the  water  which  backs  up 
through  the  channel  from  its  mouth  below 
New  Madrid.  When  ttte  rtver  reaches  the 
height  of  52  feet,  as  it  did  in  1883.  the  flood 
water  from  higher  up  the  river  above  Cairo 
will  begin  to  flow  over  the  ridge  of  high 
ground  extending  north  of  New  Madrid  and 
east  of  the  De  Oyperi  depression.  This  It 
did  to  a  small  extent  in  1883.  In  1912  the 
river  rose  to  54  feet  at  Cairo  and  in  1913  to 
54.7.  At  the  time  of  this  flood,  at  least  2^ 
feet  of  water  was  going  over  the  entire  ridge 
of  high  ground  north  of  New  Madrid  and 
east  of  the  De  Oyperi  depression.  This  de- 
pression was  some  12  to  14  feet  lower,  and 
hence  the  volume  of  water  and  the  swift 
current 

The  case  was  sulnnltted  to  the  Jui7  for 
plaintiff  on  an  inatmction  that  if  the  Jury 
find— 

"that  said  De  Cyperi  on  plaintiff'B  land  was  a 
natural  and  well-Klefined  drain  runniug  throueb 
plaintifFs  land  from  a  southensterly  to  a  nortn- 
westerly  direction;  that  the  defendant  in  con- 
structing its  roadbed  across  said  De  Cyperi  on 
plaintiff's  land  constructed  an  embankment  and 
dump  several  fieet  higtier  and  above ,  the  level 


of  plaintiff's  said  land,  and  ocgligaitl};  failed  to 
construct  and  maintain  a  suitable  opening  across 
and  through  its  ri(^t  of  way  and  roadbed  so  as 
to  afford  a  sufficient  outlet  to  permit  the  wa- 
ter to  pass  through  the  said  De  Cyperi  from  the 
east  and  south  side  of  defendant's  right  of  way 
and  roadbed  where  said  railroad  crosses  the  Die 
Cyperi  on  plaintiff's  land ;  and,  if  you  further 
find  that  the  opening  in  defendant's  roadbed 
and  right  of  way,  where  the  same  crosses  the 
De  Cyperi  on  plaintiff's  land  was  not  suitable, 
sufficient,  and  large  enoogh  to  permit  the  'wa- 
ters on  plaintiff's  land  to  pass,  but  the  flow  of 
the  water  'was  obstructed' in  its  passage  through 
the  De  Cyperi  at  the  place  aforesaid,  at  the 
time  testified  to  herein,  and  by  reason  thereof 
water  accumulated  in  a  large  body  or  great 
quantities  on  plaintiff's  land  south  and  east  of 
defendant's  roadbed  and  by  areason  thereof  such 
water  'Was  held  ia  a  body  until  it  rose  to  the 
nop  of  defendant's  roadbed  and  ran  over  it  and 
greatly  increased  its  velocity  and  thereby  pre- 
cipitated large  bodies  of  water  over  and  across 
plaintiff's  land  and  wadied  away  the  soil  and 
made  large  channels  thereon  and  thereby  dam- 
aging and  injuring  plaintiff's  said  lands,  then 
you  'will  find  the  Issues  for  the  plaintiff." 

[1]  This  instruction  Is  clearly  wrong  In 
that  it  loses  sight  of  the  only  issues  In  the 
case,  to  wit:  (a)  Whether  the  flood  in  ques- 
tion was  of  such  extraordinary  and  unprec- 
edented magnitude  that  defendant,  in  build- 
ing and  maintaining  Its  roadbed,  was  guilty 
of  negligence  in  not  anticipating  that  a  90- 
foot  opening  in  Its  embankment  would  be 
too  small  to  let  through  the  water  accumu- 
lating there;  an4  (b)  whether  or  not  the 
flood  and  volume  of  water  forced  through 
this  channel  was  not  so  large,  swift,  and 
overwhelming  as  to  have  canned  the  danaage 
regardless  of  the  size  bf  the  opening.  By 
this  instruction,  the  Jury  were  authorized 
to  And  for  plaintiff  on  the  mere  finding  that 
the  opening  left  by  defendant  in  its  roadbed 
did  not  In  this  flood,  "afford  a  sufficient  out- 
let to  permit  the  water  to  pass  through" — a 
fact  about  which  there  was  really  no  ques- 
tion. The  defendant  practically  conceded, 
and  the  physical  facta"  clearly  show,  that  the 
opening  was  not  "large  enough  to  permit  the 
waters  on  plaintUTs  land  to  pass,"  and  only 
claimed  that  no  such  volume  of  'water  had 
ever  tried  to  pass  before  and  that  It  had  no 
reasonable  cause  to  anticipate  and  provide 
against  such  an  extraordinary  flood;  that  the 
volume  of  water  wasi  so  great  and  swift 
that  the  damage  would  have  resulted  regard- 
less of  the  size  of  the  opening.  The  Instruc- 
tion is  almost,  In  its  effect,  a  peremptory  one 
to  find  for  plaintiff. 

[2]  We  do  not  understand  plaintiff  to  con- 
trovert the  proposition  that  defendant  Is  not 
required  to  aiiticipate  and  provide  against 
the  effects  of  an  extraordinary  and  unprece- 
dented flood.  Unless  the  defendant  had  rea- 
sonable cause  to  believe  that  a  larger  open- 
ing through  Its  roadbed  would  be  required  to 
let  through  the  water  that  was  Ukely  to 
accumulate  there,  then  there  Is  no  negUgence 
In  the  case.  EHet  v.  Railroad,  76  Mo.  518. 
534 ;  Coleman  v.  Railroad,  36  Mo.  App.  476, 
493;  Evans  r.  Railroad,  222  Mo.  435,  454,  121 
S.  W.  36;    Powers  V.  RaUroad,  168  ^©^^8^ 
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101,  67  8.  W.  1090;  Hsney  v.  EauBBs  (Mf, 
M  Mo.  334.  7  S.  W.  417. 

[3]  The  plalnUff  practlcaUy  concedes  this 
error  In  bis  instruction  but  inrokes  the  rate 
that  matters  of  pore  defense  need  sot  be  neg- 
atived In  plaintlfC'B  tnstmctlon,  where  same 
are  clearly  presented  in  those  givoi  for  de- 
fendant. This  rule  is  not  to  be  applied  Indis- 
criminately, bat  only  when  It  falls  under  the 
doctrine  of  harmless  error.  It  should  not 
be  appUed  here  for  tlfe  reason  that  the  main 
issue  in  the  case  was  as  to  whether  this 
flood  was  so  extraordinary  that  a  reason- 
ably prudent  person  would  have  anticipated 
and  guarded  against  it.  PlaintUTs  proof  of 
tils  damage  connected  same  with  the  high- 
est rise  and  flood  known  in  the  Iilstory  of  the 
Misai^ppi  river.  There  is  much  to  be  said 
in  favor  of  denying  defendant's  liability  ab- 
solutely under  the  facts  stated,  and  the  case 
should  not  have  gone  to  the  Jury  on  an  in- 
struction purporting  to  cover  the  whole  case 
and  ignoring  the  most  potent  factor  in  the 
case,  to  wit:  The  extraordinary  and  unex- 
pected flood  causing  this  damage:  In  both 
the  Ellet  and  Goleman  Gases,  supra,  the  conrt 
condemned  the  Instructions  containing  this 
same  error,  though  proper  instructions  on 
the  same  point  were  given  for  defendant 

[4]  The  plaintlll  seeks  to  Justify  his  recov- 
ery in  this  case  on,  and  cites  cases  announc- 
ing, the  rule  that  where  the  ne^igenee  of 
the  defendant  combines  with  the  act  of  God 
or  vis  major  the  defendant  is  liable.  The  de- 
fect in  that  proposition  as  applied  to  this  case 
is  that  no  negligence  of  defendant  is  alleged 
or  attempted  to  be  shown  except  the  making 
of  a  too  narrow  opening  in  the  roadbed  at 
this  point.  There  is  no  negligence  in  the 
case  and  hence  none  combined  with  the  vis 
major,  unless  the  defendant  had  reason  to 
believe  that  a  wider  opening  was  necessary 
to  take  care  of  the  water  likely  to  accumu- 
late there.  By  this  instruction  the  Jury  was 
not  required  to  so  find,  and  hence  there  is 
no  negHigence  found  to  exist  in  the  case. 

[1]  Since  the  evidence  connects  the  dam- 
age with  an  unusual  and  extraordinary 
flood,  the  Jury  should  not  have  been  allowed 
to  find  for  plalntiil  without  finding  that  the 
Injury  would  not  have  occurred  except  for 
this  opening  through  the  roadbed  being  too 
narrow. 

[8]  In  this  connection,  plaintiUTs  tliird  in- 
strnction  on  the  measure  of  damages  is  also 
erroneous  In  telling  the  Jury  that  if  it  found 
for  plaintiff  to  allow  damages  for  the  di- 
minished value  of  plaintiff's  land  "caused. to 
be  less  by  reason  of  the  injnry  testified 
about"  The  damages  which  plaintiff  could 
recf-er  were  not  necessarily  all  that  were  ocr 
casioued  by  the  flood  as  the  instruction  says, 
bat  only  such,  if  any,  as  would  not  have 
occurred  except  by  the  opening  In  the  em- 
bankment being  too  small.  The  damages 
here  were  to  the  land  on  both  aides  of  tbe 


railroad,  and  it  is  difflcult  to  see  bow  the 
washing  of  the  land  on  the  upper  or  south- 
east side  of  the  railroad  could  have  resulted 
from  this  cause.  Where  it  is  so  speculative 
to  say  that  any  of  the  damages  claimed 
would  not  have  occurred  had  the  opening 
been  wider  than  90  feet,  the  jury  should 
have  clearly  understood  that  they  should  ex- 
clude such  damages  tis  would  have  occurred 
regardless  of  the  width  bf  the  opening. 
Fowler  v.  Burris,  186  Mo.  App.  347, 171  S.  W. 
620 ;  Gulath  v.  St  Louis,  179  Mo.  38,  55,  77 
S.  W.  744;  Turner  v.  Haar,  114  Mo.  335,  347, 
21  S.  W.  737;  Newcomb  v.  Railroad,  169  Mo. 
409,  427,  69  S.  "W.  348.  These  considera- 
tions demand  a  reversal  of  the  present  Judg- 
ment 

On  a  full  consideration  of  this  case  with 
my  Associates,  we  have  concluded  and  concur 
in  holding  that  the  flood  In  question  was  so 
overwhelming  in  character  and  destructive 
in  its  results  that  there  is  no  substantial 
Qvldenoe  showing  that  the  injury  to  plain- 
tiff's farm  resulted  as  an  efficient  cause  from 
the  narrowness  of  the  opening  through  de- 
fendant's embankment — that  it  would  not 
have  occurred  regardless  of  the  size  of  the 
opening — or  that  defendant  had  any  reason- 
able cause  to  anticipate  and  guard  against. 
If  it  could  have  done  so,  such  an  extraordi- 
nary, and  unusual  flood. 

The  case  will  therefore  be  reversed. 

ROBERTSON,  P.  J.,  and  FABRINGTON, 
J.,  concur. 


PITTSBURG  &  MIDWAY  GOAL  CO.  T. 

LANINfi  HARRIS   COAL  CO. 

,  (No.  12096.) 

(Kansas    City    Conrt   of  Appeals.      Miaaouri, 

June  12,  1916.    lUhearing  Denied 

July  3,  1916.) 

L  Tboveb  and  Comvebsion  *=»11— Title— 

Theft. 

No  title  to  personalty  can  come  throagll 
a  thief,  and  whoever  intermeddles  with  the 
owner's  rights  by  Belling  stolen  proi>erty  is 
guilty  of  a  conversion,  regardless  of  his  inno- 
cence; therefore  a  coal  dealer,  who  received 
coal  stolen  from  a  mine  by  a.  servant  of  tha 
mine  owner,  is  guilty  of  a  conversion, 

[Eld.  Note. — ^For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  jig  96-98 ;  Dec  I^g.  iS=s 

2.  Tboveb  and  Conversion  €=»22— Beceiv- 
INQ   STotEN  PSoPEBTY— Defense. 

Plaintiff  mining  company  allowed  its  ship- 
ping clerk  to  sell  coal  on  its  behalf.  The  clerk, 
representing  to  defendant  that  cars  of  coal  be- 
longing to  plaintiff  belonged  to  third  persons 
and  were  delivered  to  him  for  sale,  consigned 
them  to  defendant  who  sold  the  same,  returning 
the  proceeds  to  th«  clerk.  This  practice  went 
on  for  a  considerable  time.  Held  that,  as  the 
shipping  clerk  had  no  right  to  sell  plaintiff's 
coal  on  his  own  behalf  and  was  not  clothed 
with  any  indicia  of  ownership,  defendant  can- 
not escape  liability  for  its  conversion  on  the 
ground  that  plaintiff  should  earlier  have  dis- 
covered the  thefts. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
CJonvefsion,  Ont  Dig.  Si  152-162,  167-169; 
Dec  Dig.  <es?ii22.1 
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3.  estoppei.  <s»5s— exjottabls   estoppbt/-* 

What  Cosstituiiis. 

In  such  case,  the  fact  that  plaintiff  re- 
quested defendant  not  to  mention  the  thefts 
whpn  they  were  discovered,  and  it  was  Boufrht 
to  induce  the  elerii's  relatives  to  malce  a  settle- 
ment, dons  not  estop  plaintiff  froni  later  as- 
sertinR  its  rights ;  defendant,  by  silence  and 
failure  to  immcdiatPly  pursue  the  shipping 
clerk,  not  having  suffered  any  loss. 

[Ed.  Note.— For  -other  cases,  see  Estoppel, 
Cent.  Dig.  it  144.  145;  Dec.  Dig.  «s»6&l 

Appeal  from. Circuit  Court,  }a<^son  Coun- 
ty; T.  J.  Seehorn,  Judge. 

Action  by  the  Kttsburg  &  Midway  Coal 
Company  against  the  Lanlng  Harris  Coal 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Aflflrmed. 

Latbrop,  Morrow,  Fox  A  Moors,  of  Kansas 
City,  tot  appellant.  Scarrltt,  Scandtt,  Jones 
&  MlUer,  Of  Kansas  City,  and  John  J.  Can^h 
bell,  of  PittsbuEg,  Kan.,  for  respondent 

ELLISON,  P.  J.  This  Is  an  action  for  con- 
version In  which  the  Judgment  was  for  the 
plaintiff  In  the  trial  court. 

Plaintiff  Is  a  corporation  engaged  In  min- 
ing and  shipping  coal  to  market  from  Pitts- 
burg, Kan.  Defendant  Is  a  corporation  en- 
gaged In  the  coal  business,  Including  the 
sale  of  cotil  on  commission  and  remittance  of 
proceeds  to  those  engaging  Its  services.  It 
had  business  connection  with  plaintiff,  and 
had  served  plaintiff  In. the  manner  Indicated 
for  several  years.  Defendant's  shipping  and 
billing  clerk  was  one  Hlatt  He  likewise 
sometimes  bought  and  sold  coal  for  plain- 
tiff, but  be  bad  lio  authority  to  sell  it  on 
consignment;  and  he  had  no  authority  to 
collect  money  for  sales,  nor  to  Indorse  checks, 
nor  to  sell  plaintiff's  coal  In  his  own  nam& 
Hlatt  was,  or  at  least  became,  dishonest  and 
began  to  steal  or  embezzle  coal  from  plain- 
tiff. This  appears  first  in  the  following  let- 
ter dated  April  16, 1011,  to  defendants: 

"I  am  billing  yon  to-day  a  car  of  lump  coal 
on  consignment.    This  coal  comes  from  a  small 

shaft,  but  is  good,  clean,  lump  coal  and  a  party   own   trusted    employ^,   whom   plaintiff   had 
asked  me  to  dispose  of  it,  so  the  only  way  I  - 

knew  of  was  to  send  It  to  you.  I  trust  you 
will  handle  it  so  as  to  save  any  demurraRe, 
and  at  best  price  possible.  This  car  is  7i>43 
N.  Y.  O.  &  St.  ti.  40  ton  capacity.  Will  send 
you  bill  as  soon  as  Ket  weights,  as  party  is  a 
little  bard  op,  and  if  ^ou  can  stretch  u  point 
and  send  me  check  it  will  be  appreciated. 
Thankini;  you  in  advance,  I  am,  yoars  truly, 
C.  0.  Hiatt." 


This  was  kept  up,  from  time  to  time,  for 
about  three  years,  until  the  carloads  of  coal 
amounted  to  $4,014.S0.  All  of  Hlatt's  licUera 
were  Individual  communications,  and  all  of 
plnintifTs  remittances  Were  to  him  individ- 
ually. Hlatt  quit  plaintiff's  employment 
shortly  before  his  misdeeds  were  discovered. 
He  admitted  hla  guilt  and  absconded.  Ploin- 
tifTs  president  came  to  Kansas  City  and 
exhibited  to  defendant's  general  manager  a 
statement  of  the  cars  of  coal  taken  from  It 
by  Hlatt  and  sold  for  him  by  deHendant. 


Tbe  latter  reftised' to- adult  llablUty'  or  to 
pay. 

nie  evidence  showed  that,  when  plaintiff's 
president  discorered  the  loss,  be  endeavored 
to  get  Hlatt  to  make  it  good  by  the  assist- 
ance of  bla  relatives,  but  failed.  The  evi- 
deiBoe  further  shows  that,  when  plaintiff's 
president  Interviewed  defendant's  manager 
and  received  his  emphatic  refusal  to  rec- 
ognize liability,  they  separated,  and  that 
night  plaintiff's  preaidcot  called  him  at  bis 
house  over  the  telephone  in  regiard  to  tbe 
matter.  They  differ  as  to  what  was  said. 
Accepting  defendant's  version  as  correct,  it 
was  a  request  to  defendant's  manager  to  say 
nothing  about  the  matter  discussed  between 
them. 

[1]  An  interesting  <H>inlon  by  Judge  Bliss 
in  Koch  V.  Branch.  44  Mo.  642,  100  Am.  Dea 
324,  demonstrates  that  no  title  to  personalty 
can  come  through  a  thief.  And  whoever  In- 
termeddles with  the  owner's  right  hy  selling 
the  property  Is  guUty  of  conversion,  however 
Innocent  he  may  be.  In  that  case,  the  in- 
stance of  an  auctioneer  is  given  as  an  illus- 
tration, the  statem«it  being  that  although 
such  agent  sells  In  the. usual  way  with  such 
agents,  without  knowledge  of  the  theft,  or  the 
claim  of  the  true  owner,  and  although  be 
pays  over  the  sale  price  to  the  person  for 
.whom  he  made  tbe  sale,  he  Is  guilty  of  a 
conversion.  That  case  has  been  followed  by 
the  Supreme  and  appellate  courts  of  the  state 
to  the  present  time.  Therefore,  however 
good  defendant's  Intentions  and  however  In- 
nocent It  was  of  Hlatt's  pilfering.  Its  legal 
obligation  will  not  be  disturbed.  S:'ge  v. 
Shepard  &  Morse  Lbr.  Co.,  4  App.  Dlv.  290, 
39  N.  r.  Supp.  449  (afllrmed  Id.,  168  N.  Y. 
672,  52  N.  B.  1126) ;  Oilman  Linseed  Oil  Co. 
V.  Norton,  89  Iowa,  434,  66  N.  W.  663,  48  Am. 
St  Rep.  400;  Porges  v.  Mortgage  &  Trust 
Co.,  203  N.  T.  181,  96  N.  E.  424;  Rogers  v. 
Dutton,  182  Mass.  187,  65  N.  B.  66. 

[2]  Defendant's  defense  is  that  the  loss 
was  occasioned  "by  the  default  of  plaintiff's 


clothed  with  authority  to  pass  title  to  the 
property  by  causing  It  to  be  billed  out  In  ac- 
cordance with  his  directions,  and  also  to  pur- 
chase and  dispose  of  coal  In  behalf  of  the 
company."  (Italics  ours.)  If  the  facts  would 
justify  that  statement  of  defense,  no  doubt 
It  would  be  good.  But  if  the  trusted  agent 
not  acting  for  his  principal,  disposes  of  the 
latter's  property  as  his  «wn  to  a  purchaser 
who  pays  ot  remits  the  -sale  price  to  such 
agent  in  his  own  name,  it  foro?s  a  conclaslon 
the  reverse  of  that  Just  slated.  And  so  tbe 
learned  trial  Judge  subwltted  the  ckse  by  an 
Instruction  for  plaintiff,  and  we  accept  the 
verdict  as  establishing  thnt  fact. 

Defendant  states  that  thfe  conceded  facts 
show  that  eltb4ir  Hlatt's  peslUoa  with  plain- 
tiff was  such  that  bis  knowledge  Of  tbe  trans- 
actions "must  be  laqmted  to  tbe  company,  or 
tbe  eompaoy,  by  reason  of  plaelng  Hlatt  in 
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a  poeltloii  soc)t  that  he  coald  and  did  impose 
npoQ  and  viBlead  AetendaaA  Into  these  dsalr 
togs,  exteadtag  over  «  series  at  ream,  vlth- 
ont  detection,  end  in  fHfBng  to  cbeck  bis 
shipments  egidnst  the  vecord  of  mine  .pB*- 
ductlon,  was  guilty  of  such  negligence  thai: 
it  cannot  reoover."  GBhe  catet.  of  Falrgisite 
Bealt7  Co.  t.  Droeda,  181  a  W.  S9S^  net  yet 
officially  repoctad,  MaUooal  tete  Dap.  Co.  w. 
Bibba,  228  n.  &  891,  88  Sup.  Ot  fflS,  ST  U 
£d.  1241,  are  oited  in  nippttft  «<  tUa  ttate- 
nent 

Tlie  first  al  these  is  a  dedelon  of  our  Sto- 
preme  Oourt  and.  bean  no  resemblance  to. 
tliia  In  Its  facta,  or  ia  the  law  appUcaUe 
tiieretoL  Oliere,  a  promiasoi?  note  and  deed 
of  troat  were  executed  la  the  nave  of  a  wr- 
poratlon  by  two  paitlee,  otm  puvortlng  to 
be  pre^deat,  and  the  other  secretary,  of  the 
corporation,  when  others  held  that  plaoew 
These  persons  t&ia^y  wrote  In  the  records  of 
tlie  corporation  that  they  bad  been  elected  to 
tboee  offioea  by  the  directors,  and  .were  au- 
thorized to  borrow  money.  The  note  was 
sold  to  an  Innocoat  pordiaser  to  wboiu  these 
false  entries  were  shown.  The  corpora  tlou 
brought  suit  to  cancel  the  deed  of  trust. 
Two  ot  the  complaining  directors  received 
part  of  the  money  realized  on  the  note,  and 
the  others  admitted  that  they  never  looked 
at  the  record  where  these  ftUeshoods  were  re- 
corded, and  one  of  them  admitted  that  he 
was  "ashamed  of  It."  Others  luiew  of  the 
execution  of  the  note,  and  all  knew  of  the 
ai'pUcation  of  a  part  of  the  money  to  Im- 
I>rovemeats  for  the  oorporation.  In  such 
state  of  facts,  the  Supreme  Ck)urt  denied  re- 
lief. The  case,  manifestly,  Is  not  one  of  the 
class  to  which  the  one  before  us  belougs. 

The  second  case  Is  founded  on  a  principle 
luToked  by  defendant,  viz.,  that  "where  one 
of  two  Innocent  persons  must  sutTer  by  the 
acts  of  a  third,  he  .who  has  enabled  such 
t.hlrd  person  to  occasion  the  loss  must  sus- 
tain It."  This  case,  also,  is  wholly  unUke  the 
Gtie  under  consideration,  Kelly,  a  borrower 
from  a  bank,  gave  as  collateral  certain  cer- 
tificates ot  corporation  stock  issued  in  his 
aame,  which  recited  that  It  was  transferalile 
ly  him,  and  each  contained  an  assignment 
on  the  back  by  Kelly  with  power  of  attorney 
to  transfer,  signed  In  blank  by  him.  A  book- 
keeper and  assistant  note  teller's  duties, 
asiong  other  things,  consisted  in  delivering 
to  t'orrowers,  who  had  paid  their  obligations, 
the  collaterals  pledged  to  secure  them;  but 
~e  did  not  have  authority  to  sell  or  dispose 
of  such  c<*lateral.  He  asked  the  proper  offl- 
!■«■  for  thB  Kelly  certlflcates  of  stock  and, 
^apposing  It  was  for  deilrery  to  Kelly,  be- 
'-ause  be  bad  paid  his  loan,  they  were  de- 
iivered  to  him.  But  Kelly  had  not  paid,  and 
this  employe  took  two  of  the  certlflcates  to  a 
stockbroker  for  sale  on  his  own  account.  Be- 
fti?  already  assigned  by  Kelly,  as  above  stat- 
ed, they  were  taken  by  the  broker  and  sold, 
the   etnploye  -receivlDg  the    price   obtained. 


The  broker  natnrally  si4>posed  tbe  stock  be- 
longed to  the  emiAoyfi.  The  Supreme  Court 
of  the  United  States  refused  to  apply  the 
principle  that,  when  the  owner  of  property 
has  lost  It  by  the  criminal  act  of  another,  he 
cannot  be  deprived  of  his  property  by  an 
attempted  tomsfer  of  title  to. a  thied  person, 
no  matter  how  Innocent  the  purchaser  may 
be.  The  court  refused  to  apply  that  principle 
because  the  bank  had  intrusted  its  employfi 
wittx  a  peculiar  aitide  of  property,  1b  its 
natore  negotiable,  with  every  indicia  of  own- 
ership and  right  to  sell  for  himself. 

The  present  case  does  not  present  any 
feature  like  that  This  plaiptlfT  in  no  way 
olotbed  Hiatt  with  an  appearance  of  owner- 
ship Af  tile  coal.  He  could  sell  for  plaintiff 
as  its  agent,  but  he  had  no  more  right  to  ap- 
propriate the  coal  apd  sell  it  as  his  own  and 
receive  the  price  for  himself,  than  a  stable- 
man would  have  to  ride  off  hfs  employer's 
horse  and  sell  it  as  his  own. 

Ul  But  defendant  insists,  as  a  separate 
proposition,  from  other  considerations,  that 
plaintiff,  by  the  conduct  of  its  president  In 
requesting  that  the  matter  ot  Hiatt's  embez- 
zlement be  not  mentioned,  led  it  to  believe 
that  no  claim  would  be  made  against  it,  and 
thereby  to  fail  to  take  measures  against 
Hiatt  looking  to  its  own  reimbursement.  We 
may  leave  out  of  view  that  defendant's  pares- 
Ident  absolutely  and  finally  denied  any  lla'> 
bility  and  absolutely  refused  to  pay  plain- 
tiff's demand,  and  yet  reject  this  defense,  for 
the  reason  that  there  .was  no  evidence  that 
defendant  suffered  any  loss  by  reason  of  not 
immediately  pursuing  Hiatt.  The  Supreme 
Court  of  the  United  States  decided  in  Leath- 
er Manufacturers'  Bank  v.  Morgan,  117  U.  S. 
96,  lis,  6  Sup.  Ot.  eiJ7,  29  L.  Ed.  811,  that 
such  right  would  be  regarded  as  a  ralnable 
one,  regardless  of  affii-matlve  evidence  ot 
damage,  and  defendant  cites  it  as  bearing  out 
its  position.  That  case  was  based  on  the  pe- 
culiar condition  of  a  bank  in  its  relation  to 
its  depositors.-  Bat  conceding  Its  applica- 
tion, it  has  not  been  regarded  as  the  law  is 
this  and  other  states.  Wind  v.  Bank,  89  Mo. 
App.  72,  86 ;  McKeen  v.  Bank,  74  Mb.  App. 
260 ;  Kenneth  Inv.  Co.  v.  Bank,  96  Ma  App. 
1S5,  70  S.  W.  173. 

After  fuU  consideration,  we  conclude  the 
Judgment  on  the  law  and  the  facts  was  for 
the  right  party  and -it  is  affirmed.'  All  con-i 
car. 


XjYKXr.  AMSmiOAN  MAT.  AfiSUR.  CO.* 
(No.  17&2.) 

(Spilngfidd   Cotirt   of   Appeals.      Misaoarl.'  ' 
3fane  24,  19iQ.} 

X.  Ikshbance  «=»137(3)  —  PBEMitms  —  Ta?- 

MENT.  " 

Where  a  life  policy  provided  that  it  .should 
not  90  into  efCect  until  payment  of  the  first 
prenuiun,  the  fact  t^at  the  agent  delivered  it 
and  personally  paid  the  amount  of  the  prerai'' 
um, 


personally  paid  the  amount  of  the  prerai''       /^^»  T 

less  his  commiasion,  pursuant' to  hte  *fcr**"hv  V-iOOQl^ 


^j-jPor  otber  eaa«s  teA-sams 'topic  and  KEY'NOMBBR  tn  all  Key-Knmb«red  DlE«4ts  and  IndM«« 

•Rehearing  dented  July  12,  1916. 
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ment  tdtfa  tiie  Inaurer,  did  not  operate  as  the 
payment  of  the  first  premium,  makinx  the  poli- 
cy effective. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  235-242;  Dec.  Dig.  «=>137(3).] 

2.  Evidence  «=»420(3)  —  Paboi.  EvIdkncb  — 
Life  Insurance— Pbemibms— Payment. 

Where  a  life  polic:r  making  payment  of  the 
first  premium  «  condition  of  its  going  into  ef- 
fect contained  no  recital  of  such  payment,  the 
fact  that  the .  premium  wag  not  paid  may  be 
established  by  parol. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1616,  1821,  1936;  Dec  Dig.  «=> 
420(3).] 

3.  INSUKANCK    «=>  136(5)     —    Lira    POLICT    — 

Time  of  Going  Into  Khtect. 

Where  insured  receives  a  life  policy  dif- 
ferent from  the  one  applied  for,  he  must  reject 
it  within  a  reasonable  time  after  delivery,  and 
retention  of  the  policy  without  objection  be- 
yond such  reasonable  time  is  proof  of  accept- 
ance. Therefore,  where  insured  received  a  life 
policy  in  August,  and  did  not  at  that  time  re- 
turn a  receipt  attached  to  the  policy  which  di- 
rected that  the  receipt  should  be  signed  and 
returned  when  the  policy  was  delivered,  in- 
sured cannot  in  December,  by  writing  ncross 
the  face  of  the  policy  "Accepted"  and  his  name. 

Sat  the  policy  into  effect  as  of  that  date,  thus 
elaying  time  for  payment  of  subsequent  pre- 
miums; this  being  particularly  true  as  the  re- 
ceipt was  signed  and  dated  as  of  the  time  of 
delivery  of  the  policy,  but  wa«  not  detai'hed, 
the  first  premium,  not  having  been  paid  by 
insured. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  if  222-224,  229,  230 ;  Dec.  Dig.  «=* 
186(5).] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty;   D.   B.  Blair,  Judge. 

Action  by  Anna  C.  Lyke  against  the  Amerl- 
caii  National  Assurance  Company.  From  a 
Judgment  for  defendant,  plaintllT  appeals. 
Affirmed. 

Oscar  B.  Elam,  of  Aurora,  for  appellant 
Jones,  Hoclier,  SuIUvan  &  Angert,  of  St. 
Louis,  John  L.  McNatt,  of  Aurora,  and 
George  F.  Hald,  of  St  Louis,  for  respond- 
ent 

STUROIS,  J.  The  trial  court  sustained  a 
demurrer  to  plaintiff's  evldenoe  In  this  suit 
on  a  policy  of  life  insurance  Issued  by  de- 
fendant The  salient  Xacts  lie  within  a  small 
compass.  The  policy  la  dated  August  11. 
1913,  and  was  then  Issued  on  the  applica- 
tion of  tlie  Insured,  Winfred  B.  Lyke,  in  fa- 
vor of  plaintiff  as  beneficiary.  Botli  the  ap- 
plication and  the  policy,  provide  that  the  pol- 
icy shall  not  take  effect  until  the  first  pr«- 
ralum  of  $109.53  has  been  actually  paid  and 
tbe  policy  delivered  to  the  applicant  during 
life  and  good  health.  No  premium  was  actu- 
ally paid  by  the  insured.  The  policy  also 
provides .  jtbat  tbe  insurance  is  granted  in 
consideration  of  the  application  and  of  tbe 
payment  In  advance  of  tbe  premium  mention- 
ed for  the  first  policy  year  ending  August 
11, 1914;  that  the  contract  will  be  continued 
npon  the  payment  of  an  annual  renewal 
premium  of  like  amount  on  or  before  August 
11,  1914,  and  of  the  payment  thereafter  of  a 


like  sum  on  or  l)«fore  the  11th  day  of  Ansost 
In  each  year  dnrlns  the  ecmtinaaacB  of  the 
poUcy  or  until  the  prior  death  of  the  insur- 
ed; that  after  delivery  of  the  poIli(7  to  the 
Insured  It  takes  effect  as  of  Its  date,  Angust 
11,  1913. 

The  Insured  died  December  16,  1914,  more 
than  four  months  after  the  second  premloin 
became  due,  coimtlag  from  tbe  date  of  the 
pdlicy.  This  premium  was  not  peKL  The 
policy  also  provides  that.  If  any  premium  or 
Installment  thereof  Is  not  paid  when  dae, 
the  policy  shall  ipso  facto  be  null  and  void, 
and  all  premiums  forfeited  to  the  company, 
except  as  otherwise  provided. 

[1]  The  plaintiff  seeks  to  avoid  the  force 
and  effect  of  the  failure  of  tbe  Insured  to  pay 
the  first  premium,  the  effect  of  which  is  ttiat 
the  policy  never  became  a  live  contract,  by 
showing  that  the  defendant  company  had  an 
agency  contract  with  the  agent  throogb. 
whom  the  policy  was  applied  for  by  whldi 
It  lost  nothing  by  the  Insured's  failure  tc 
pay  the  premium  to  the  agent.  The  substance 
of  that  contract,  so  far  as  material  here. 
Is  that  the  defendant  received  all  applica- 
tions and  issued  all  policies  within  the 
agency  territory  through  this  agent,  who 
(K>llected  all  first  premiums  and  retained,  as 
his  commission,  a  large  part  thereof;  that 
when  applications  were  received  through  his 
agency  and  accepted  by  the  company  the 
policies  "weTe  then  forwarded  to  this  agent, 
who  delivered  same  and  collected  the  first 
premium';  that  this  agent  was  charged  with 
tbe  net  amount  of  premiums  due  the  defend- 
ant on  all  policies  sent  to  him  for  delivery, 
and  he  must  settle  for  same  vrtth  the  defend- 
ant company  within  60  days  from  the  deliv- 
ery of  tbe  policy  to  him  unless  returned  to 
the  company,  except  that  when  notes  were 
taken  for  the  premiums  he  must  then  settle 
for  same  within  90  days.  It  will  be  readily 
seen  that  this  contract  was  an  arrangement 
and  agreement  solely  between  tbe  company 
and  Its  agent  to  facilitate  and  safeguard  the 
transaction  of  business  between  them,  by 
which  tbe  company  looked  to  the  agent,  and 
held  him  responsible,  for  all  premiums  on 
policies  delivered  to  him  by  the  company  for 
applicants  and  not  returned  to  the  company 
witbin  the  stipulated  tlm^  The  agent  took 
tbe  risk  of  collecting  from  the  applicant  and. 
If  be  chose  to  indulge  an  applicant  It  was  his 
personal  risk.  Under  this  arrangement  a 
payment  of  any  such  premium  by  tbe  appli- 
cant to  tl^e  agen^  would  be  a  i>ayment  to  the 
company  whose  agent  be  was,  but  a  payment 
by  the  agen^^.  to  the  company  was  not  a  pay- 
ment for  the  applicant  whose  agent  be  was 
not 

In  tbe  present  case  we  will  grant  that  the 
evidence  is  sufficient  to  show  that  defend- 
ant's agent,  by  reason  of  having  Indulged 
the  insured  beyond  the  period  allowed,  did  in  | 
fact  pay  .over  to  defendant  its  portion  of  tlie 
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Sret  premlnni  on  tbls  policy,  and  tberenfter 
tried  to  tndnce  the  Insured  to  repay  tbe 
same;  yet  we  do  not  tblnk  this  fact  made 
a  valid  contract  of  Insurance  In  favor  of  the 
insured.  TUs  exact  point  was  deicided  in 
Whiting  v.  Insnrance  Co.,  129  Moss.  240, 
3T  Am.  Bep.  317,  thou^  In  that  case  the 
tbtrd  party  paying  tbe  premlnm  did  so  for 
the  insared'a  benefit  Here  the  ageitt  did  not 
pay  his  company  this  net  premium  for  the 
benefit  of  the  insnred,  or  with  the  intention 
of  keeping  tbe  policy  alive  for  his  benefit, 
but  solely  because  It  became  a  debt  of  his 
own.  The  agent  was  not  even  making  a  <»q- 
tract  for  the  benefit  of  the  insured.  He  was 
merely  accounting  for  funds  which,  so  far  as 
the  company  was  concerned,  were  regarded 
as  being  in  his  hands.  As  stated  In  the 
above-cited  case,  there  was  no  insurance  con- 
tract, because  there  was  no  meetiag  of  the 
minds  of  tbe  company  and  the  Insured.  The 
settlement  between  the  agent  and  tbe  com- 
pany was  res  Inter  alios  acta. 

[J]  Nor  does  this  case  came  within  the  rule 
of  Dobyns  v.  Bay  State  Beneficiary  Ass'n, 
IM  Mo.  95,  43  S.  W.  1107,  and  Gibson  v.  In- 
surance Co.,  181  Mo.  App.  302,  168  S.  W. 
818,  that,  where  the  policy  expressly  recites 
the  advance  payment  of  the  initial  premium, 
such  fact  cannot  be  controverted  by  parol 
evidence.  Here  there  Is  no  reci^tal  in  tbe 
policy  tbat  the  first  premium  had  been  paid. 
The  whole  contract,  consisting  of  the  appli- 
cation and  policy,  shows  that  it  was  contem- 
plated that  the  first  premium  should  not  be 
paid  till  its  delivery  and  acceptance  by  the 
insured,  and  it  is  competent  to  show  that 
this  was  never  done.  5  JBlUott  on  Contracts, 
f  435&  Since  the  payment  of  the  first  pre- 
mium was  a  condition  precedent  to  the  policy 
becoming  a  binding  contract,  the  policy  never 
went  into  force.  Qiddings  v.  Insurance  Co., 
102  U.  S..10C.  dt  Ul,  26  li.  Ed.  9^;  Brown 
V.  Insurance  Co.,  59  N.  H.  2^8,  47  Am.  Rep. 
205;  Whiting  v.  Insurance  Co.,  129  Mass. 
240,  37  Am.  Rep.  317. 

[1]  We  also  think  that,  even  If  tbe  policy 
came  into  life  by  the  payment  or  waiver  of 
payment  of  the  first  premium,  it  was  there- 
after forfeited  by  failure  to  pay  the  second 
premium  within  30  days  of  the  due  date 
thereof,  as  the  policy  provides.  The  plain- 
tiff seeks  to  avoid  this  by  claiming  that  the 
policy  did  not  go  into  force  and  effect  till 
its  delivery  and  acceptance  by  the  Insured, 
and  that  the  Insured  did  not  accept  the  policy 
until  December  31, 1013;  that  the  first  year's 
premium  kept  the  policy  In  force  one  year 
from  the  last-named  date,  or  to  December  31, 
1914,  and  tlie  insured  died  within  that  time. 
The  plaintiff  relies  on  Halsey  v.  Insurance 
Co.,  258  Mo.  659,  167  S.  W.  951,  as  sustain- 
hig  this  theory.  The  fac<:i'  lo  not  Justify 
this  conclusion.  Tbe  .xioucy  bears  date 
August  11.  1913,  and  was  .registered  by  the 
state  insurance  department  on  August  13, 
1013.  A  form  of  rfcelpt  which  evidently  ac- 
companied  tbe  poUcy   and  •  contained   tbe 


dlKctlon  that  upon  the  delivery  of  the  policy 
this  receipt  should  be  signed  by  the  Insured 
and  mailed  immediately  to  the  company  bore 
date  of  August  20,  1013,  over  the  insured's 
signature,  and  was  found  alopg  with  the 
policy  among  the  Insured's  effects  after  bis 
decease.  It  Is  evident)  therefore,  tbat  the 
policy  was  delivered  to  the  insured  at  or 
abont  this  last  data 

No  formal  act  of  acceptance  of  this  policy 
was  called  for  or  required;  as  the'  form  of 
receipt,  had  It  been  returned  to  the  company 
as  requested,  was  merely  for  its  Infornaa- 
tion  that  the  policy  had  been  delivered.  The 
policy  Issued  and  tendered  to  the  insured 
was  in  exact  accord  with  that  applied  for, 
and  there  was  no  need  of  any  aoc^tancs 
further  than  the  paymemt  of  the  first  pre- 
mium and  retention  of  the  policy.  The  In- 
sured's consciousness  that  be  had  not  paid 
this  first  premium  and  that  the  policy  was 
therefore  worthless  accounts  for  his  not  re- 
turning the  formal  receipt  acknowledging  the 
delivery  of  the  policy.  Even  if  the  Insured 
had  paid  tbe  first  premium  or  given  an  obli- 
gation therefor  and  the  iiollcy  delivered  was 
dlffereM  than  that  applied  for,  tbe  insured 
would  be  required  to  reject  same  within  a 
reasonable  time  after  delivery  to  him,  and 
the  retention  of  tlie  policy  without  objec- 
tion beyond  such  reasonable  time  Is  proof  of 
acceptance.  Insnrance  Oo.  r.  Neiberger,  74 
Mo.  167;  Robertson  y.  Tapley,  48  Mo.  App. 
239,  242;  Gray  v.  Blackwood,  112  Ark.  332, 
165  S.  W.  058. 

It  la  true  tbat  acroas  the  face  of  this 
tdrm  of  acknowledgment  of  the  delivery  of 
the  policy,  which  was  found  among  the 
deceased's  effects,  appear  the  words,  "Ac- 
cepted 12—31—1913,  W.  D.  I^be,"  and  there 
la  some  evidence  that  this  notation  is  in  the 
handwriting  of  the  insured.  But,  if  so,  it 
was  purely  an  ex  parte  act  of  the  insured, 
unknown  and  .unasseuted  to  by  the  defend- 
ant. To  hold  tbat  tbe  Insured  could  thus 
arbitrarily  and  indefinitely  postpone  the  tak- 
ing effect  of  tbe  policy  and  prolong  at  his 
pleasure  tbe  due  date  of  the  next  premium, 
and,  In  effect,  obtain  insurance  for  a '.year 
and  four  months  on  payment  of  one  premium 
(which  as  we  have  seen  was  not  paid).  Is 
repugnant  to  our  conception  of  both  law  and 
Justice. 

This  policy  Itself  declares  tbat  after  de- 
livery, to  the  insured  it  .takes  effect  as  of  its 
date,  August  11,  1913,  which  is  contracted 
to  mark  the  beginning  and  end  of  each  policy 
year.  But  It  is  not  necessary  to  hold  that 
the  terms  of  this  policy  so  differ  from  the 
one  before  the  coart  in  Halsey  t.  InsuraUce 
Co.;  258  Mo.  659,  167  S.  W.  961,  that  the  ac- 
Oeptance  of  this  policy  related  back  to  the 
date  of  the  policy.  It  is  sufficient  to  hold,  as 
we  do,  that  tbe  acceptance  of  this  policy,  if 
there  was  any  acceptance,  was  within  a 
retainable 
sured,_ 
one  yea* 


was    Buy    accepiaiice,    was    wiunn    a 
nable  time  afjter  its  dellyery  to  the  in-    C^  i^f^f~t\r> 
,  and  that  the  second  premium  was  dusoy  VjOOy  IC 
^eiw  after  mch'date;  .tttat  it  was  not  ^ 
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paid  within  mch.  period  and  the  poller 
lapsed. 

This  cause  might  well  bare  been  disposed 
of  on  a  bare  statement  of  the  fajcts  show- 
ing that  no  premium  was  erver  paid  on  this 
policy,  either  in  cash  or  otherwise,  and  that 
plaintlft  is  seeking  to  reap  where  she  has 
not  sown-H»  get  something  for  nothing.  We 
will  also  say,  as  an  additional  and  saf&dent 
reason  for  affirming  the  judgment,  that  ap- 
pellant has  grievonaly  sinned  against  our 
rule  requiring  the  appellant  to  abstract  the 
record. 

The  judgment  is  therefore  affirmed. 


KOBBRTSON,  P.  J., 
J.,  concur. 


and  FARBINGTON, 


SWANSON  et  aL  v.  BRADSHAW. 

(No.  1606.) 

(Springfield   Court  of  Appeals.     Missouri. 

June  24.  191&) 

1.  Nuisance    ®=»7!J— Decem:— CowBT^ucnoH. 

A  decree  perpetually  eDJoining  the  main- 
tenance of  a  nuisance  must  be  unaerstood,  in- 
terpreted, and  limited  with  i^eferenee  to  the 
subject-matter  of  the  litigation  and  the  objeet 
to  be  attained. 

'    lEi.    Note. — For   other   caseck   see  Nuisance, 
Cent.  Dig.  U  176-184;  Dec.  Dig.  «=s75.] 

2.  Appeal  ahd  Erbob  e=»170(2)— Objection 
Below— CoNSTiTUTioNAi.  QuEsTioif. 

In  a  soit  in  eqnity  to  enjoin  the  farther 
maintenance  of  a  nuisance  consisting  in  the 
use  of  land  for  the  disposition  of  garbage,  dead 
animals,  etc.,  the  constitutional  Question  as  to 
whether  an  injunction  would  deprive  defend- 
ant of  the  use  of  his  property  without  eompen- 
sation  or  due  process  of  law  should  have  been 
raised  at  or  before  the  trial,  and  could  not  be 
first  raised  in  the  motion  for  a  new  trial. 

(Bd.  Note.— For  othpr  cases,  see  Appeal  and 
Error,  C!ent.  Dig.  K  1027,  1038;  Dee.  Dig.  «» 
170(2).] 

8.  NriSANCB    $=a62— OFFBNsrvs   Odobs. 

Where  the  air  is  corrupted  by  noisome 
smells  so  as  to  substantially  interfere  with  the 
ordinary  comforts  of  human  existence,  or  to 
materially  diminish  the  value  of  another  s  prop- 
erty, such  smells  constitute  a  nuisance. 

[E^d,  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  g§  153-157;  Dec.  Dig.  «=>e2. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Nuisance.] 

4.  Nuisance  ®=»75  —  Offensive  Odobs  — 

sufficienct  of  evidekcb. 

Byidence  in  a  soit  in  equity  to  enjoin  the 
maintenance  of  a  nuisance  consisting  in  de- 
fendant's use  of  a  tract  of  land  for  disposing 
of  the  garbage  and  dead  animals  collected  from 
a  city,  which  were  so  buried  or  disposed  of  ae 
to  ereate  offensive  odors,  to  render  water  dan- 
serous  for  domestic  use,  to  interfere  with 
health  and  enjoyment  of  the  community,  and 
to  decrease  value  of  property,  held  to  sustain 
a  perpetual  injuoction. 

lEA.  Note. — For  other  aases.  see  Nuisanos, 
Cent  Dig.  S{  176-184:  Dec.  Dig.  «=p76.] 

6.  Nuibancb  «s>67— Ehjotmknz  or  Pbopb»- 
■    Ti— Intebfbbence. 

In  such  case,  the  fact  that  defendant  was 
using  an  approved  method  and  was  disposing 
«f  the  garbage  in  a  careful  manner  would  not 
jqstify  his  interference  with  the  reasonable 
and  comfortable  enjoyment  of  property  in  the 


vidnity,   er  the  oensinc   of   material   injarr 

thereto. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
(3eht  Dig.  t  140  J  Dec.  Mg.  <8=»67.1 

Anieai  from  Glrcnit  Oowt,  QMOne  Oo«nty; 

Ony  D.  Klrby,  Judge. 

Suit  1b  equity  to  enjoin  the  maintenance  of 
a  nolsanee  by  A.  G.  Swanson  and  others 
against  W.  J.  Bradsbaw.  Perpetaal  tnjanc- 
tlon  granted,  and  defendant  appeals.  Af- 
firmed. 

Patterson  &  Patterson  and  George  Peppcr- 
dlne,  all  of  SpringfleW,  for  appellant.  Perry 
T.  Allen  and  W.  D.  Tatlow,  both  of  Spring- 
field, for  respondents. 

STtJRGTS,  J.    This  Is  a  soit  In  eqrrity  to 
enjoin  the  further  maintenance  of  a  nuisance. 
The  milsance  consists  In  the  nse  by  defend- 
ant of  a  tract  Of  land,  about  four  or  flro 
miles  southwest  of  the  ctty  of  Springfield, 
for  disposing  of  the  garbage  and  dead  ani- 
mals collected  from  said  city.    The  defend- 
ant entered  Into  and  was  operating  under  a 
contract  with  the  dty  by  which  he  agpfeed  to 
remove  from  the  rtty  all  dead  animals  and 
garbage  and  to  dispose  of  the  sartfe  in  a  sani- 
tary manner  so  as  not  to  create  a  pnbllc  or 
private  nuisance.    The  plaintlft  alleges,  and 
defendant  denies,  that  the  manner  la  which 
the  dead  animals  and  garbage  from  saM  city 
have  been  arid  are  being  disposed  of  by  de- 
fendant on  the  tract  of  land  mentioned  has 
created,  and  will  continue  to  create,  a  griev- 
ous nuisance,  in  that  same  creates  nol&ome 
and  otPenslve  smells  and  odors  and  pollutes 
the  atmosphere;  that  the  bnrytng  of  such 
large  numbers  of  dead  animals  od  defend- 
ant's premises  rehders  dangerous  and  unsafe 
for  domestic  use  all  watet  In  that  neighbor- 
hood ;  that  the  maintenance  of  this  nuisance 
has  materially  decreased  the  value  of  land 
In  that  vicinity,  Inclusive  of  ttiat  o^vned  by 
the  plaintlflls,  and  Is  a  menace  to  the  health, 
happiness,  and  ehjoyment  of  that  community. 
The  Issues  were  found  for  plafntMf  and  a 
perpetual  injnnctloii  granted. 
'  [1, 2]  As  the  case  Is  presented  tt«fre,  It  in- 
volves a  question  of  fact  only,  save  that  de- 
fendant has  suggested  that,  on  account  of  a 
constitutional   question  being  involved,    the 
appeal  should  have  been  granted  to  the  Su- 
preme Court    As  to  this  last  suggestion,  we 
fliid  that  no  constitutional  question  was  ever 
suggested  till  In  the  motion  for  new   trial. 
The  constitutional  question  asserted  to   be 
involved  Is  that  to  enjoin  the  use  by  defend- 
ant of  his  land,  fbr  disposing  of  gait)agc  and 
dead  animals,  deprives  him  of  his  property 
and  the  use  thereof  without  compensation  or 
due  process  of  law.    The  decree,  however,  is 
not  so  general  or  fa"r-reacfalng  as  this  con- 
tention might  imply.    Li^e  all  judgments  and 
decrees  it  mttst  he  understood,  Interpreted, 
and  limited  with  reference  to  the  subject- 
matter  of  the  litigation  and  the  obJe<^t  to  be 
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[17-  It  U  tihje  ttaat  tibe  gaibage  of  iJmtAty 
must  be  taken  care  of  and  that  dAfsadtnt  1b 
tmskgrnl  i*  *  lawtBl  ana  uteful  boBliiess. 
Tbe  evidence  sfadw^  howevert  that  by  some 
Increased  expense  tUa  faibage  can  be  <tlfl- 
posed  of  In  a  far  more  safe  and  sanitary 
way.  The  health  officers  of  the  city,  both  b} 
report  to  the  dty  and  by  oral  evidence,  pro 
nounce  the  present  method, as  Improper  and 
unsanitary.  Even  if  defendant  was  using  an 
approved  method  and  was  disposing  of  the 
garbage  in  a  careful  manner,  this  fact  would 
not  Justify  his  interference  with  the  reason- 
able and  comfortable  enjoyment  by  another 
of  his  property  or  his  causing  material  injury 
theretp.    Joyce  on  Nuisances,  S  167. 

Hie  Judgment  is  tor  the  right  party  and  is 
therefore  alBrmed. 

BOBBRS«OM,  P.  J.,  and  rARRINOTON, 
if.,  concur. 


(Kansas    CIi 
June 


attained.  Tbe  Amit  has  oaJy  dtertad  with 
refereaoe  to  tke  disposition  li«ln«  made-  by 
def»daat  of  tbd  dead  whintaW'  and  gaifbage 
eolleetod  frsm  the  titr  of  Bptiniiflelld.  The 
constitutional  qnestiOB,  If  «ny  Is  inirolved, 
could  »nd  aluxdd  have  been  ndaed  at  or  be- 
fore the  trial  and  it  Is  Ivell  settled  tlntt  soeh 
question,  to  be  a  Uv«  one  in  the  caite,  moat 
ouer  at  the  first  open  door.  Beiag  taised 
too  late,  tt  was  pvopeilsr  ignored.  Nail  v. 
Bailrofld,  97  Mo.  «6,  lO  8.  W.  610;  Paul  v. 
Westetn  Unlora,  164  Mo.  -Apy.  288.  146  8.  W. 
99;  Austin  v.  Shoe  Oot,  176  Ma  App.  646,  6S8, 
158  S.  W.  708;  Zaicblm  v.  Manuflactutlul;  Co., 
179  Ma  App.  683,  €05,  162  S.  W.  1077. 

[3]  It  la  urged  here  that  tbe  finding  and 
Judgment  la  against  tbe  sntigbt  ef  tlM  avt- 
dencfe  We  do  not  nnderataad  deflsbdbnt  tt> 
contend  that  the  OMUt  should  not  grant  tbe 
lojanctibci  «a  a  propcir  retaddF,  psovlded  tbe 
facta  abow  tbat  the  use  .whicb  defendant  is 
nMifitt  ot  bis  property  la  snob  aa  materially 
Interferes  with  tdio  usual  and  proper  enjoy- 
ment of  tbat  of  bis  neighbors.  The  law  la 
well  stated  in  Joyce  on  Nuisfuices,  (  1S7,  as 
follows: 

"Where  tbe  Bit  is  eorrttpted  by  noisome 
smells  so  as  to  trabstautiftUy  interfere  with  the 
ordinary  comforts  of  human  existence,  or  to 
materiallv  diminish  the  value  of  ancrtber^s  prop- 
erty, each  smells  constitute  a  nuisance." 

[4]  Tbe  ffvidenea  la  iiuMe  Tqlttmblous,  «nd 
many  wltBeaseB,  both  Interested  aad  dibln- 
terested,  gana  evldenee  auataining  irtalqtHI'a 
affiteatUm.  Ttals  is  an  equity,  cate,  ttnd  we 
hare  reviewed  this  «rldenoa  with  a  view,  of 
Toiderbtc  such  Judgment  as  tiie  trial  EOdat. 
in  our  eplBlon.  oi^jbt  to  have  given --on  the 
merits.  We.  find  tbat  we  do  not  need  to  ds^ 
fer  to  any  siqterlor  oMortriaitlea  <tf  the  trial 
Judge  tn  weighing  the  evidence,  aa  we  find 
that  tbe  clear  weight  ot  the  evidence  Ut  with 
the  trial  court's;  finding.  The  evidanee  shows 
that  large  nambMB  of  dead  aalmals,  horses, 
cowa,  dogs,  cata,  ctalokenat  etc.,  were  badted 
to  this  point  and  disposed  of  by  burying  aame 
In  comparatively  sbailow  trenches,  and  by 
feeding  to  bogs;  that  the  oflCai  and  garbage 
was  fed  to  bogs  la  open  pens  and  distributed 
over  tbe  ground  aa  manure.  Not  only'  d«ea 
the  surface  water  carry  away  such  impuri- 
ties onto  other  laada,  but  tftla  land  being  of 
a  Umestoae  formation  is  sucb  tbat  tbe  im-' 
purities  are  Ulcely  to  find  their  way  into  tbe 
nunoerons  uodergrouod  streams  .  Qsding  -  an 
outlet  In  sgirings  and  weUs.  According  to 
nnmerous  witnesses,  the  stench  and  Oder 
from  this  source  pollutes  the  atmosphere  for 
a  mile  or  more  around,  rendering  the  habita- 
tions at  times  almost  unbearable.  Those  trav- 
eling tbe  adJaooBt  nafi  ^d  cultivating  the 
adjoining  fields  testify  as  to  the.iSiekeuing 
odora.  No(  only  doea  tl^s.  stencbnreach  sev- 
eral dwelllxig  bouses,  but  also  a  church  of 
that  n^bborbood.  Tha  varying  winds  shift 
the  odors  from  one  direction  to  another  with 
UtUe  partialUir.  ' 

tfHtl^WJM  etHi  «M«  ladkatopti!  ahfl  KET-NUMbfiR  la  all  K'«r-Naiiib«re<l  DIcmU  and  Indnw^^ 


KtBICmSL  et  al.    (No.  118(78.) 

Ity    Court    of   Appeals.      Missouri. 
12,  1916.     Behearing  Denied 
July  8,  Ul«.) 

1.  s*oacnue  Knibv  A.Nb  Thmmtit  «aawx>— 

Ri«ST  or  Aonofr — PossBeBiOH. 
One  caooot  mamtain  an  action  of  forcible 
entry  and  detainer  '\frbo  at  the  time  of  his  dis- 
possession wfts  not  in  the  exclusive  possession 
of  the  land,  thooKh  there  is  an-  escaptum  to  tbe 
rule  when  one  tenant  in  commo*  iiaa  beea  <Ua^ 
possessed   by  his  cotenant. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try aid  Detainer,  Cent.  Dig.  {  37;  Dete.  Wg. 
•to9(l).] 

8.  PoaciBi«  'BtsTttt  AM>B  DWrAittsa  «!o6(2)— 

Objbct  or  Rehbdy.  ' 
The  object  of  tb^  fomble  entry  and  detain- 
er and  unlawful  detainer  Statutes  is  to  preserve 
the  pence  by  preventing  one  not  in  the  actual 
aoBseaaloB  of  laiid'  from  reaortinK  to  physical 
force,  threats,  or  iatiniidation  ix>gain  posseosion, 
and  the  issue  in  such  cases  is  not  one  of  title 
or  rigiit  to  possession,  but  whrtnej-  the  plaintiff 
was  in  actual  xjosseBMoo,  and  whedier  be  was 
dispossessed  by  tbe  defendant. 

IBH.  Note.— For  oUier  casesi  see  ¥^at«ible  Bn- 
try  and  Detainer,  Cent  Dig.  8  31 ;  Dec.  Dig. 
<&=»6(2).] 

3.  Landlobd  and  Tenant  <S=»9— Relation— 

POSaESSIOR    OF   PtJBCHASEB. 

Possession  of  lan4  by  a  purchaser  under  a 
contract  for  a  conveyance,  taken  either  undar 
the  contract  or  by  oral  permission  of  the  vendor, 
could  not  Invest  Ae  purcliaser  with  the  rela-  • 
tioBRliip  ef  a  tedast  to  his  vendor,  nor  ma^  his 
holding  anything  more  tban  that  of  a  licensee. 
[Ed.  Note.— For  other  cases,  see  landlord 
and  Tenant,  Cent.  Dig.  {]  23-29;  Dec  Dig. 
®=>9.] 

4.  Forcible  Entry  and  Detainee  0=»9(2) — 
Right  of  AondN— Possession. 

A  putvbaser  in  possession  under  a  contract 
for  a  conveyance  or  by  oral  permission  of  the 
vendor,  and  merely  as  a  licensee,  to  till  the  farm 
nnd  make  repairs  preparatory  to  taking  posses- 
sion after  sale,  -Was  not  in  such  exclusive  pos- 
session, at  the  tidie  of  his  dispossession  by  tb« 
vendor,  as  to  enable  faim  to  resort  to  an  action 
of  forcible  entry  and  detainer. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  i  38;  Dea  Dig. 
«B>9(2).] 
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Appeal  from  Circuit  Goutt,  Ohariton  Coun- 
ty ;  Fred  Iiamb,  Jndge. 

Suit  by  John  Bixeman  against  Frank  S. 
Beidiel  and  anotber.  Judgm»it  for  plain- 
tiff, and  defendants  appeal.    Reversed. 

Roy  Mcmttrlck  and  J.  A.  Collet,  both  of 
Salisbury,  tor  appellants. '  John  V.  Goodson, 
of  New  Cambria,  and  Roy  W.  Rncker,  of 
Keytesvllle,  for  respondent 

JOHNSON,  J.  Plaintiff  sued  defendante  in 
a  Justice  court  to  recover  possession  of  a 
farm  of  100  acres  In  Charlton  county.  The 
cause  was  removed  to  the  circuit  court  on 
certiorari,  and  plaintiff  filed  an  amended 
complaint,  in  which  he  alleged  that  defend- 
ants, who  are  father  and  son — 
"willfully  and  unlawfully  forcibly  entered  and 
detained,  and  unlawfully  detained  on  the  date 
aforesaid  and  continuing  dates,  and  now  de- 
tain, possession  of  the  aforesaid  lands,  after 
demand  made  in  writini;  for  the  delivery  of  the 
possession  thereof." 

A  trial  to  a  Jury  resulted  in  a  verdict  and 
Judgment  for  plaintiff,  and  defendants  ap- 
pealed. 

An  error  In  the  description  of  the  land  In 
the  original  complaint  is  tlie  basis  for  a  vigor- 
ous attack  against  the  Jurisdiction  of  the 
Justice  and  of  the  circuit  court  to  hear  and 
determine  the  cause;  but,  in  tlie  view  we 
entertain  of  the  merits,  the  Judgment  staould 
be  reversed,  and  it  is  not  necessary  to  dis- 
cuss the  subject  of  Jurisdiction.  Defendants 
offered  no  evidence,  but  stood  in  the  cir- 
cuit court,  and  are  standing  here  on  their  de- 
murrer to  the  «videaqe  of  plalntlfl,  whidi 
discloses  the  following  facts:  The  parties 
are  farmers,  and  plaintiff,  in  addition  to 
farming,  pursues  the  avocation  of  a  rural 
auctioneer.  Defendant  Frank  S.  Reichel  was 
the  owner  of  the  farm  in  question,  and  his 
son  Joe  lived  on  and  was  in  actual  possession 
thereof.  On  March  30,  1916,  the  partlea 
met  at  a  bank  in  New  Cambria,  and  entered 
into  a  contract  In  writing  for  the  sale  ot  the 
tuna  by  Reichel,  Sr.,  to  plaintiff  for  $4,000; 
to  be  paid  as  follows:  "Fifteen  hundred  dol- 
lars cash  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,"  and  "twent,v-flvc 
hundred  on  March  30,  1^2."  Further,  the 
contract  provided  that  "time  shall  be  an  es- 
sential," that"  plaintiff  should  "have  posses- 
sion of  said  land  until  default  be  made  in 
any  of  the  covenants  or  agreements  herein 
contained  to  be  done  or  performed  by  him," 
and  that  in  case  of  the  failure  of  plaintiff  "to 
make  either  of  the  payments  or  perform  nny 
of  the  covenants  on  his  imrt  hereby  made 
and  entered  into,  this  contract  shall,  at  the 
option  of  the  parties  of  the  first  part,  be  for- 
feited and  determined  and  the  party  of  the 
second  part  shall  forfieit  aH'  payments  made 
by  him  on  this  contract,"  etc.  Plaintiff  tes- 
tified that  defendants  accepted  a  span  of 
mules  from  plaintiff  In  payment  of  $250  on 
the  first  payment  of  ^1,500,  and  that  he  of- 
fered at  the  bank  at  the  time  the  contract 


.Triu  slgBed  to  give  his  check  for  the  remain- 
ing $1,250,  but  the  banker  who  assisted  in 
closing  the  deal  discovered  that  a  deed  of 
trust  which,  defendant  Frank  said  had  been 
paid  had  not  been  released  of  record,  and 
the  parties  agreed  to  leave  the  contract  which 
was  signed  in  duplleate  with  the  banker, 
and  wlien  the  title  was  cleared  plaintiff 
should  pay  the  $1,250  to  the. banker  and  re- 
ceive his  oopy.  At  the  same  time  Joe  employ- 
ed plaintiff  to  serve  as  auctioneer  of  a  pub- 
lic sale  of  the  personal  property  he  had  on 
the  farm,  and  the  sale  was  advertised  for 
April  7th,  and  was  madej  on  that  day  at  the 
farm.  In  the  meantime,  L  a,  between  Marcb 
30th  and  April  7th,  Joe  continued  Uving  on 
the  farm  without  any  change  in  the  charac- 
ter of  his  occupancy,  exeept  that  plaintiff 
was  suffered  to  enter  npon  and  sow  12  or  14 
«creB  tn  oats  aud  do  other  work  on  the  place. 
Plaintiff  testified  he  did  this  pursuant  to  an 
oral  agre^nent  made  at  the  meeting  on 
Mardi  SOth.  As  he  states  the  agreement,  it 
was: 

"I  was  to  have  full  possession,  put  the  team 
in  the  barn,  or,  if  I  rather  eat  there,  just  use 
hie  stove  and  take  possession.  Q.  Well,  was 
Joe  to  remain  on  the  place  until  the  day  of  the 
sale:  you  consented  to  bis  remaining  there? 
A.  Yes,  sir." 

April  7th,  at  the  close  of  the  sale,  defend- 
ants notified  plaintiff  to  stay  off  the  farm, 
and  plaintiff,  after  making  fomsal  demand 
for  possession,  brought  this  sutt, 

[1]  We  have  stated  only  the  faets  tn  evi- 
dence which  compel  the  application  of  the 
rule  that  no  one  can  maintain  an  action  of 
forcible  entry  aiid  detainer  who  at  the  time 
of  hAs  dispossession  was  not  In  the  exclu- 
sive possession  of  the  land.  Nelson  v<  Nelson, 
80  Mo.  App.  181.  There  are  exceptions  to 
this  rule  as,  e.  g^,  where  one  tenant  in  com- 
mon has  been  dispossessed  by  his  cotenant 
(McHose  V.  Ins.  Co.,  4  Mo.  App.  514),  but 
plaintiff  cannot  come  within  the  exception, 
since  his  possession  during  the  week  between 
March  SOth  and  April  7th  neither  was  exclu- 
sive nor  in  common  with  one  whose  right  to 
the  common  possession  of  the  whole  farm 
was  equal  to,  but  no  greater  than,  his  own. 

[2]  The  prime  object  of  the  fbrdble  entry 
and  detaltter  and  unlawful  detainer  statutes 
Is  to  preserve  tbe  peace  by  prev^dnthig  one  not 
in  the  actual  possession  of  land  from  re- 
sorting to  physical  force,  threats,  or  intimi- 
dation to  gain  possession,  and  the  question 
at  Issue  In  such  cases  is  not  one  ot  title  or 
right  to  innsession,  but  was  the  plaintiff  in 
actual  possession,  and  was  he  dispossessed  by 
defendant?  Redman  y.  Perkins,  122  Mo. 
App.  loc.  dt  168,  98  S.  W.  1097,  and  author- 
ities cited.         . '  • 

[8]  Regaining  plaintiff  as  a  vendee  under  a 
contract  for  conveyance  possession  of  the 
land  taken  hy'hihr,  whether  under  tbe  con- 
tract or  by  oral  -permission  of  bin  vendors, 
could  not  have  invested  him  with  the  r^-yj-^T^-y 
latlonshlp  of  a  tenant  of ^hls  yendortf,  noOQlC 
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made  talB  boldlng  anyttilxlg  mose  tban  tbat  ot 
a  lloenaefe  1  WarreOe  09  Toadots,'  {  IST; 
Voang  y.  Ingte,  34  Mo.  430. 

[4]  And  it,  u  flBcli  llcffiosee,  he  WM  not 
in  exclnslye  possession  at  tbe  tine  Ot  Mb 
dispossession,  ha  ia  In  no  position  to  vesort 
to  tbe  action  ot  forcible  entry  and  detaiser 
or  unlawful  detainer.  The  question  at  issue 
Is  not  concerned  with  the  character  of  posses- 
sion defendants  may  have  agreed  to  give 
plalntur,  either  In  the  contract  or  orally,  but 
with  the  character  of  tbe  possession  plaintiff 
actually  bad  at  tbe  time  of  the  alleged  dis- 
possession. His  testimony  shows  beyond 
question  that  defendants  remained  In  full 
possession,  and  that  the  only  license  or  priv- 
ilege he  was  exercising  when  served  with 
notice  to  quit  was  the  privilege  of  entering 
ttie  farm  to  tlU  It  and  make  repairs  upon  It 
preparatory  to  taking  full  possession  after 
the  public  sale.  If  defendants  breached  the 
contract  of  sale  and  plaintiff  has  a  cause 
of  action,  be  has  misconceived  his  remedy. 

The  Judgment  la  reversed.    All  concur. 


SIENDENHALL  r.  SHERMAN.    (No.  120T9.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

June  12,  1916.    Rehearing  Denied 

July  3,  1916.) 

1.  AmmnrxT  akd  Oliknt  «=»81— Attobnet's 

AtrrHOBTTT    —     OONTBAOTS     FOB     PbINIINO 

Bkiefs. 
An  attorney  has  authority,  as  agent  for  his 
dient,  to  bind  the  client  for  the  price  of  print- 
ing briefs. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client.  Cent  Dig.  ii  141,  142,  144-146;  Dec 
Dig.  <S=381.] 

2.  ATTOBNXT  AHD  CUBNT  «=>81  —  LlABILITT 

OP  Attorney— PaisTiRG  Bbiefs. 
Where  an  attorney  gives  an  order  for  briefs 
to  t>e  printtd  in  a  cage,  prima  facie  the  client, 
and  not  the  attorney,  is  liable  for  such  expense. 

fEd.  Note.— For  other  cases,  see  Attorney  and 
aient.  Cent.  Dig.  {$  141.  142,  144^146;  Dec 
Dig.  «=»81.] 

3.  Customs  and  TJsagis  «=9l8— Plbadinq— 
Necessity. 

Proof  is  Inadmissible  as  to  a  costom  not 
pleaded. 

[Ed.  Note. — For  other  cases,  see  Customs  jand 
Usages,  Cent.  Dig.  {  40 ;   Dec.  Dig.  «=>18.1 

Appeal  from  Circuit  Court,  Jackaon  Coun- 
ty; C.  L  Spellman,  Special  Judge. 

Action  by  E.  h.  Meudenball  against  Adrian 
F.  Sherman.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Tfaad  B.  Landon  and  J.  B.  Cannon,  both  of 
Kansas  City,  tor  appellaiit  Garnett  &  Qar- 
nett,  of  Kansas  Glty,  for  xespondent. 

EULS80V,  >P.  J.  This  action  is  oti  am  ac- 
CDont  for  prbrilng  abstracts  and  briefs  to.be 
used  In  this  court. In.  *  case  pending  here. 
'Tbe  trial  wa*  had  without  the  aid  d  a  Jary, 
and  Judgment;  readied  for  tbe  plalntifr. 

Neltlier  the  work  nor  tbe  amoont  of  tbe  ae- 
count  ia  djapntod.'   Xtae  Trttole  cpicEition  for 


decteion:  Is 'Whether  defendant,  who  gave  the 
order,  is  liable  as  a  principal,  or  whether, 
beinc  an  agent,  he  Is  not' liable.  The  only 
testimony  waS'tbat  of  pUrintlCCs  solicitor  for 
woifc  of  the '  kind.  From  bis  testimony  It 
directly  appears;  That  he  solicited  work  for 
the  plaintiff  and  had  experience  in  that 
line.  Ttiat  be  saw  from  the  records  In 
ttais  court  that .  tbe  case  of  Moody,  Re- 
spondent, V.'  Baxter  and  Walter,  Appel- 
lants, had  been  filed  and  docketed  for 
hearing  In  ttkls  court,  and  that  defendant 
was  attorney  for  the  appellants.  That  he 
aonght  out.  defendant  and  solicited  and  ob- 
tained the  printing.  Nothing  was  said  about 
who  It  was  to  be  charged  to,  though  In  fact 
he  charged  it  to  defendant,  but  it  did  not  ap- 
pear that  defendant  knew  this,  that  the 
printing  was-  done  and  the  abstract  and 
briefs  delivered  to  defendant  He  demanded 
payment  of  defendant,  who  finally  referred 
him  to  his  client,  Walter,  who  did  not  pay. 
It  does  not  appear  why  he  did  not  The 
following  letter  from  defendant  to  plaintiff 
was  Introduced  by  plaintiff: 

"Relative  to  your  biU  for  printing  of  abstract 
in  the  case  of  Moody  v.  Baxter,  I  am  inclosing 
same,  yriih  tlie  information  that  I  have  taken 
the  matter  up  with  Mr.  Walters,  who,  you  will 
find,  is  in  the  Grand  Avenue  Temple  building. 
He  has  asked  that  you  call  and  endeavor  to 
straighten  the  matter  up." 

Defendant  Insists  that  the  foregoing  evi- 
dence, not  only  falls  to  make  a  case  against 
him,  but  that  It  aiflrmatlvely  shows  he  was 
not  liable,  and  so  he  asked  the  court  to  de- 
clare. Tlie  question  turns  on  the  law  of 
liability  of  an  agent  for  work  done  for  his 
principal,  and  we  think  it  Is  clearly  against 
the  Judgment  rendered. 

[1,2]  It  is  well  settled  that  an  attorney 
has  authority,  as  agent  for  his  client,  to 
bind  the  latter  for  the  price  of  printing 
briefs.  WUllanwon  Paper  Co.  v.  Bosbyshell, 
14  Mo.  App.  6.34;  Tyrrel  v.  Mllllken,  135  Mo. 
App.  293,  lis  S.  W.  512 ;  2  Mechem  on  Agen- 
cy, {  2169;  4  Cyc  932.  And,  In  prosecuting 
his  engagement — 

"he  acts  primarily  for  his  client,  and  Ws  author- 
ized engagements,  where  he  is  linown  to  be  act- 
ing as  such,  should  be  held  binding  upon  the 
client  rather  than  upon  himself,  In  the  absence 
of  evidence  that  he  intended  to  bind  himself." 
2  Mechem  on  Agency,  8  2216. 

"The  rule  is  well  established  that  when  a  per- 
son contracts  as  the  agent  of  another,  and  the 
fact  of  his  agency  is  known  to  the  person  with 
whom  he  contracts,  the  principal  alone,  and  not 
the  agent,  is  responsible.  This  rule  applies  to 
the  relationship  of  attorney  and  client  and,  ex- 
cept to  a  certain  class  of  officers  who  are  not 
within  the  general  rule,  attorneys  cannot  be  held 
personall:^  responsible  for  services  of  this  kind 
rendered  in  a  suit,  unless  there  is  a  speciBl  obli- 
gation to  tiiat  effect"  Bonynge  v.  Field,  81  N. 
Y.  169,  im 

In  Sanders  v.  iRlddlck,  127  Tenn.  701,  706, 
156  S.  W.  464,  465,  It  is  said,  thajt: 

"The  expenses  of  a  lawsuit  are  the  expenses  of 
the  client,  and' that,  where  the  service  of  a  third 
person  is  needful  to  th^  better  conduct  of  the 
canset  sudi  as  a  steDograplier  or  a  printer,  that 
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serriee,  wben  called  into  requisition,  is  prima 
facie  at  tho  expense  of  tlie  dKnt." 

In  tbe  diasentliix  opinion  in  Tboiusson 
Payne  ft  Co.  y.  Irwin  AUea  &  Co.,  42  Mo. 
App.  423,  and  in  tbe  opinion  ot  the  entire 
court  in  B^me  case  (76  tlo.  App.  40.6),  it  vlU 
be  seen  tbat  we  have  bdd  tbat,  where  a  peiv 
son  deals  with  one  wbom  be  luows  to  be  an 
agent,  be  presumptively  binds  tbe  principal 
and  not  tbe  agent.  And  so  It  Is  beld  In 
Huston  T.  Tyler,  140  Mo.  252,  268,  36  S.  W. 
654,  41  S.  W.  7fla,  Quotln*  from  Whitney  v. 
Wyman,  101  XJ.  S.  302,  25  li.  EA.  1050,  that: 

"Wben  tbe  principal  is  disclosed  and  the  agent 
is  known  to  be  acting  as  such,  tbe  latter,  can- 
not be  made  pcfsonally  liable." 

Of  course  an  agent  maj  contxact  as  a  prin- 
cipal,  and  if  tbat  be  shown  by  tbe  cTldence, 
he  will  be  held  as  such;  and  be  may  do 
this  even  where  tbe  principal  Is  known.  So 
we  beld  in  Cameron  Sun  v.  McAnaw,  72  Mo. 
App.  196.  That  case,  like  this,  was  Institut- 
ed against  a  lawyer  for  printing  bis  client's 
briefs;  but  tbe  vital  distinction  Is  that  In 
that  case  the  lawyer  "expressly  undertook 
and  promised  to  pay  for  the  printing  of  tbe 
briefs,  if  plaintiff  would  print  them."  In 
this  ease  no  such  contract  was  shown,  and 
the  case  Is  left  to  be  controlled  by  the  or- 
dinary relation  which  an  agent  bears  to  one 
with  whom  he  contracts  Ip  bis  known  prlnd- 
pal's  business. 

[3]  Plaintiff  sougbt  aid  from  what  be  as- 
serted to  be  a  custom  for  lawyers  to  bind 
themselves  personally  to  printers  for  briefs. 
The  court  properly  rejected  evidence  on.  this 
subject,  since  a  custom  was  not  pleaded. 
Gould  on  Pleading,  QO ;  2  Chitty  on  Pleading, 
644. 

The  Judgment  la  reversed.    AU  concur. 


STATB  T.  H£T«)RICK8  et  Sl. 

(Kansas  City  Court  of  Appeals.     Missouri. 

Alsy   22,   1916.     Behearing   Denied 

July  3,  1916.) 

IirniCTHENT     AND     INFOBMATIOW     «»>124(4)— 

Joint     Offbnsb— Iixiqai.     Pbacuce     or 

Medicine. 
Under  Rev.  St.  1909,  i  8315,  makine  it  an 
offense  to  practice  medicine  without  a  license, 
and  in  view  of  section  8313,  under  which  the 
license  to  practice  medicine  must  be  procured 
by  individuals,  tbe  joint  participation  in  an  act 
or  treatment  creates  no  joint  offense,  but  may 
constitute  one  or  two  offenses  according  to 
whether  one  or  both  of  the  parties  is  without  a 
license,  and  the  failure  to  procure  a  license  is 
necessarily  an  individual,  and  not  a  joint,  mat- 
ter, 80  that  a  conviction  of  two  jointly  indicted 
for  practicing  medicin,e  without  a  license  fix- 
ing the  punishment  at  950  for  both  defendants, 
wfih  judgment  for  that  aimount  against  each, 
would  be  reversed. 

[Ed.  Note.— For  other  cases,  see  lAdictmen^ 
and  Information,  Cent  Dig.  {  331;  Dec.  Dig. 
i»3»124(4).] 

Appeal  from  Clrctrit  Ciurt,  Cole  County; 
B.  0.  Thufmond,  Special  Judge. 
"To  be  ofBclnlly  pubUshed." 
Charles  Hendricks  and'  Stella  Hendricks 


were  proaecnttd  jalntl7«  and  eonvleted  of 
pneticiniC  madlciwA  ^riOtout/  a  llcenm  from 
the  state  board  of  beaKh  bi  '^olatioQ  of  stat- 
ute, and  tbctr  aippeaL  BeT«rs«d,  ana  defend- 
ants discbarged;  • 

A.  T.  Dumm,  of  Jefferson  CItyj  and  Morris 
ft  Hartwell,  of  La  Crosse,  Wis.,  tor  appel- 
lants. D.  W.  Peters,  qi  Jefferson  City,  for 
tbe  State. 

TRIMBLE,  J.  The  defendants  were  jolnt> 
ly  Indicted  for  practicing  medlciiie  without  a 
license  from  tb^e  state  hoard  of  health  in  vio- 
lation of  section  $315,  R.  S.  Mo.  1009,  They 
were  prosecuted  jointly,  and,  after  a  trial, 
the  jury  returned  a  verdict  which  said: 

"We,  the  jury,  find  t{ie  defendants  guilty  as 
charged  In  the  indictment  and  sssess  the  pun- 
ishment at  fifty  dollars." 

Wben  the  verdict  was  read,  apd  before  it 
was  received,  or  the  Jury  polled,  or  dismissed, 
the  court  inquired  whether  it  was  intended 
by  the  verdict  to  fix  the  punishment  at  $50 
eadi  or  $50  for  both  defendants.  To  this 
tbe  foreman  replied  tbat  it  was  intended  to 
fix  tbe  punishment  at  $30  for  both  defend- 
ante.  .  Tbereupoo  judgment  was  rendered 
against  each  defendant  for  $50.  Defend- 
ants have  appealed. 

Numerous  attacks  have  been  made  upon 
tbe  indictment,  only  one  ot  which  we  find 
it  necessary  to  notioe.  That  one  Is  tbat  the 
defendants  are  charged  with  the  commission 
of  a  joint  offense  wben,  in  the  very  natare 
of  things,  the  offense  cannot  be  joint.  Tbe 
law  does  not  pcevlde  for  tbe  issoanoe  of  a  li- 
cense to  prance  medicine  jointly  to  two 
persons.  The,  license  to  practice  medicine 
must  be  procured  by  indivldnals.  Section 
831S,  R.  S.  Mo.  1909.  XSacb  person  must  have 
bis  own  individual  license.  Neither  ot  tbe 
defendants  could  procure  a  llceaae  fOr  tbe 
other,  nor  could  the  two  obtain  a  license  for 
a  joint  undertaking  to  practice  medicine. 
Hence  the  (»se  is  not  like  thpse  where  a  li- 
cense for  a  business  is  necessary  and  such 
license  flan  be  pnocuned  fM  a  Joint  enter- 
prise. In  such  case  two  or  more,  jointly  car- 
rylAg  on  that  bnaiiKsa  i^hovt  sndi  a  li- 
cense, cfin  be  jointly  indicted.  But  here 
the  case  Is  different.  If  two  persons  engage 
in  the  task  of  medically  treating  a  sick  per- 
son without  a  license,  the  twd  have  not  com- 
mitted a  joint  offense,  but  each  has  com- 
mitted a  separate  offense.  If  one  of  them 
has.  a  Ucenae,  he  Is  SKtts  gtdt^i-  if  bolh  are 
without  a  license,,  then  both  are  guilty,  but 
each  is  gsiUr  of  bda  ownofflena^  and  not 
both  guilty  of  one  joint  offense.  Tbe  grava- 
mim  *t  the  offlensa  is  in  not  liatioc  a  Qoense, 
asd'tba  taJJute  to  bavea  Hjcense  iq  a  parely 
personal  matter.  Failure,  to  pioonre '  a  11- 
cniaa.  oaamot  be  a  joint,  bat  ia  baecssaiily  an 
individtiai,  matter.  In  tU«.  case  of  United 
States  v.  Kaztnski,  26.Fed.OaaL  p.  682,  No. 
.Ifi^SOa,  It  was  betd  tUttt  two  lor  more  per 
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moB,  charaed  wltb  cottiotttlng  *ii  ctfGsMe  fas 
its  natni*  severvi,  canaofc  be  Jolaad  to  the 
game  Indietznaiit.  Tbe  tBeattnK  «tt  tbe  lAcSc 
Is  not  an  aq|t  In  llseU  crlmiqal.  It  Is  only  m 
with  regard  .to.  the  partionlar  petmnal  de- 
laatt  of  the  one  dtarged  ta  faUln^  to  efataln 
a  license  anttMrMng  him .  to  penfont  that 
service.  In  the  case  ot  8tat»  y.  Oajr,  10  Mo. 
440,  tfae  Sapretne  Gonrt,  ta  deciding  itbat 
may  and  what  may  not  iM  obarged  agalziet 
several  jointi?,  saya: 

"If  it  [the  offeoae}:  nhcdls  ulse  from  anjl'rach 
joint  act,  wliich  in  itaaU  ia  oriwiual  ifHt^^t 
any  regard  to  ant)  oartiouUfr  personal  default 
of  tht  defertdant,  «  •  *  indictment  may  ei- 
ther charge  the  deCendanto  ^iatl/  and  aevaMl- 
ly  or  may  chaige  them  jointly  only,  withoat 
charKins  them  8«TeraU^."     UtalicR  ouxo-) 

The  aame  i«  hrid  is  Oommonwotlth  r.  Milr 
ler,  2  Para.  Eq,  Gas.  (Pa.)  4a0y  namely,  that 
where  the  offense  does  act  wholly  ariae  firom 
the  Joint  act  of  aU  the,  defendants,  but  from 
Bach  act,  fokMA  %tith.  tome  porvynol  <bi4  par- 
tieuiar  defect  or  qaM«ai«]i  o/  eaeh  defeitAant, 
wlthoot  which  it  woald  b«  no  oSeosQ>  the  in- 
dictment most  charge  tbent  Beverally  and  not 
jointly.  So  in  tbe  c««e  at  har,  th«  toeatine 
of  the  sick  is  not  tn  ifawtf  an  oSenne.  It 
becomes  so  only  through  the  i)er$onal  default 
of  the  defendant  vha  does  not  seciu'e  an  in- 
dlTidoal  licence  fion^  the  state  board.  If 
one  ot  them  has  a  license,  be.  la  Q9t  rendered 
guilty  by  reason  of  the  other  not  being  licens'- 
ed;  and  if  each  is  without  llcewsei  then  each 
is  guilty  of  his  own  individual  otCeime.  In 
Heg  V.  Atkinson,  91  Eng.  Rep..  333,  it  was 
held  that  two  cannot  be  jointly  indicted  for 
exercising  a  trade  without  having  f^ryed  an. 
apurenticesblp,  for  tbe  f»ilur*.  to  serve  tbe 
apprenticeship  la  what  occasions  the  orlme, 
and  that  must  of  necessity  be  several.  See, 
also.  State  v.  Boulstonei,  3  Smeed  (Tenn.)  108 ; 
State  V.  Wilson,  U5  Tenn,  731,  81  S.  W.  1»5 ; 
Cox  V.  State,"  76  Ala.  66;  Xoung  v.  Bex,  2 
East  P.  C.  833;  Bex  v.  PhlUips,  2  Strange.. 
921;  United  States  v.  Davis  (D,  C)  33  Fed. 
621.  To  convict  of  a  Joint  otC^nse  the  act 
proved  must  be  Joint  Wharton,  on  Criip.  PL 
&  Pr.  i  lis.  That  is.  each  must  b^  goilty. 
of  that  which  the  pther  dpea.  Th^  both 
must  be  guilty  of  one  and  tbp  s^nxe  offense. 
But  suppose  A.,  who  is  wltliQut  a.  license, 
goes  In  company  with,  B.,  who  has  on^.and 
they  both  treat  ^  patient  B,  cpjwDt  be  con^ 
victed  because  he  Joined  with  A.  in  the  treat- 
ment, for  B.  has  a  license  and  is  therefore 
not  amenable  for  v^hat  he  h)^s  bltnself  done; 
nor  Is  he  to,  be  eonvlcteiJ  fgr  what  A.  has 
done,  since  A.'ft  f(iilure  to  Qbt^in  a,  license  is 
not  a  matter  for  which  B.  can  be  held  Pftble^! 
B.  can  say  tb  the  jjroisecutor:    . 

"I  have  a  lipcnsi?  to.  do  w1ia.t  I  tave  doner '  If 
A.  bas  not  secured  one,'  that  »  a  matter  be- 
twsen  hte  and  tte  ttitK>  I  toraootnmltMd  ao 
offeosa."  '■■.:' 

So  Outt  miuU--i3tey  taaw.jdeae  is  not -a 
Joint  o|EcM»;  atnoe  nMust.lB  UaUO'  for  the 
other's  firolt,  .bot  lBi:Ujil>le  eolgr^iln  «aae'he 


has  faffanaeUt 'failed  to  qualify  flnr  snch  dstles. 
This  siiaiws  that,  while  thelne  may  be  a  J«lBt 
participation  in  an  act  of  treatment  Cbere  is 
na  joint  aflcnae  «nated,  but  -the  sane  treat- 
ment may  cAnatlttite  one  ear  twv  offpases  a&> 
oordlBg  to  wiifitber  one  or  both.: of  them  iff 
wiUiont  a  license. 

The  Judgeient  is  reversed,  and  the  defend- 
aats  diseharged. 


SOHOENHABD  v.    DUNHA&f  et  aL 

(No.  12044.)     . 

(Kaasoa   City    Ovnrt    of    Appaals.      Misamuri. 

June  12,  1916.     Rehearing  Deiued  July  8, 

1916.) 

Street  Railroads  *=»114(19)  —  Collisioji 

WITH    MOTOBCTCLE  —   AcTltoW   —   EvrDBNCE 
— liABT  GUiAB   OhAROK. 

In  an  action  for  death  of  motorcycle  rider 
struck  by  street  car,  evidence  tlint  the  motor'- 
cycle  approached  street  cnr  trades  at  a  speed 
of  more  'A  an  SO  teet  per  second  hi  «  street  B<t 
narrow  that  •dtceased  could  Bot  he  seen  b^ 
motorman  piore  than  a  second  before  the  colU- 
sion  lietd  not  to  sustain  verdict  for  plaintiff. 

[Ed.  Notri.— For  other  cases,  see  Street  Rail- 
roads, Cent  IMg.  I  248  J   Dec.  Dig.  «a»114(19).l 

Appeal  from  Circuit  Co^vt.  Jfckaoo  Coun- 
ty;  O.  A.  iMCfts,  Judgie,. 
"Npt  to  be  officially  publish^" 
Action  by  Hattie  Schoenhard  against  Rob- 
ert Dunham  and  others.    From  a  Judgment 
for  plaintiff,  defendants  appeal.    Beyers^d.  . 

John  W.  I'uoas,  Bo^coe  P.  Oonkling,  and 
Charles  M-.  Strattcm,  ell  of  Kansas  City,  for 
appellants,  W.  9^  Gahriel/  Sparrow  &  Page, 
aad  Hej-^rB.  Baodel,  all  of  Kansas  City, 
for  respondent, 

BXJilSON,  P.  3.  PlalBtUTa  aotkm  was  In- 
stttnted  to  recover  damages  for  the  death  of 
her  husband  alleged  to  have  "betia  cansed  by 
defendant's  negligenaa  She  obtained  Jodg-: 
meitt  In  the  tslai  con^ 

D^ndant  is  a  stDcet  railway  company  op- 
evathig  a  double<track  ral^ay  north  and 
aenth  on  Barooklyn  avenue,  in  Kansas  Oity,' 
M«.,  biBglDning  at  Tlitrty-Ninth  street,  and' 
comliig  north  Into  the  beainess  seAlon  of  the  . 
dty.-  Tbeae  tracks  cross  TUrtp-aighth 
Btsect,  wUch  runs  east  and  west.  Snaa  Xhlr-' 
tSTRNlntli  street  to  wUhla  a  shott  distanoe 
fBom  the  BQsth  line,  of  Ttdrty-Btghth  street 
it  ia  down  jgtade,  and  Cram  thooce  on  to  with- 
in a  feW'  ile^t  of  the  nocth  line  of  that  street 
it  ia  level,  and  theaca  oni  £av  ^a  ccBsidetable 
dMance  aocth,  tbere>  ia  a  ahait»  np  grade.  ' 

Deceased  lived  In  that  neigbbeithaod,  and 
at  aboiaa  8  o'doek  of  the  night  of  the  IStth  of' 
NovendJw.  1013,  was  geingi  homefrcoa  a  small- 
grocery  store  which  be  ovnedln  a  distant 
pactV>f  fche'dtvv'and  waei late ftw  sapper.  .He 
vms  Iridtag  a  motoroj^le  at  Ugh  speed  going 
east  along.  Thirty JBigbth  atneet.  At.  this 
time  cHie  ot  dafeadent'S!  eleottto  cars  had  left 
Ibirty-Minth  atseet  dnd  appsot«hed.  ^Vity'^ 
SUghtb  atct'Speed-estimaXedibyidiflflxeat  tvit- 
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neeses  at  from  15  to  35  nllteis  an  bonr;  A; 
coUi£ion  occnrred  whlCb  killed  deceased. 
PlalntlfC  says  that  tie  car  stmclt  the  motor- 
cycle ;  while  defendant  Insleta-  titRt  the  mo- 
torcycle plunged  into  the  side-  of  the  car,  at 
the  front  end.  There  was  evidenee  tending 
to  support  either  theory.  The  petition  was 
framed  for'recoven7  under  the  idea  that  de- 
fendant was  guilty  of  negligence,  and'  deceas- 
ed was  not,  and  also  on  the  hmnanltarlan 
rule.  The  trial  court,  however,  refused  two 
instructions  offered  on  the  latter  theory, 
'and,  plaintlflf  not  offering  any  on  the  other 
theory,  the  Case  was  snbmltted  by  her  on  an 
instruction  on  the  measure  of  damages  alone. 
Plaintiff  puts  hei  case  to  this  court  under 
the  humanitarian  rule. 

The  state  of  the  evidence  leaves  it  Impos- 
sllile  to  determine  the  facts  in  many  parts  of 
tixf  case.  No  one  saw  the  accident  except  the 
mptorman,  condw.-tor,  and  one  of  two  pas- 
sengers on  the  car,  and  two  women  walking 
south  on  Brooklyn,  one  of  the  latter  turning 
ber  bead  from  fright  as  she  saw  the  impend- 
ing collision.  Whether  .we  .  say  deceased 
struck  the  car  or  the  car  struck  him,  it  la 
certain  that' he  and  the  motor  were  carried 
or  dragged  a  considerable  distance,  stated  to 
be  from  50  to  150  feet  up  grade  to  a  point 
where  the'  car  stopped.  As  stated,  there  was 
strong  evidence  that  he  ran  Into  the  front 
end  or  comer  of  the  car,  the  fore  wheel  of 
his  motorcyde  v^^dging  between  the  fender 
and  the  car,  and  in  that  way,  with  his  legs 
astride  the  cycle  and  his  body  aiid  head  lean- 
ing or  lying  forward  over  the  handle  bars,  be 
was  carried  forward  to  where  the  car  stop- 
ped. Disinterested  and,  from  all  we  can  see, 
truthful  wttnesaes  testified  they  found  him 
In  that  position.  Two  or  more,  other  witness- 
es stated  that  the  motorcycle  was  lying  oo 
the  side,  and  he  prone  oa  top,  with  one  leg  in 
some  way  entangled  with  the  ear  fender. 
There  was  some  e'vidence  tending  to  show 
t3>at  the  front  of  the  fender,  was  bent  or^ 
br^en.  So  we  say  that  it  cannot  be  known 
wh^her  deceased  struck  the  car  oif  the  .car 
gtrnCk  him.  And,  as  we  can  dispose  of  the 
case  as  it  is  presented  in  other  respects,  it 
is  not  necessary  to  say  which  of  these  eon- 
ditlons  is  the  true  one.  Both  Brooklyn  and 
Thirty-Eighth  streets  are  narow,  so  narrow 
that  a  car  going  north  on  Brooklyn  and  a 
motorcycle  going  east  on'  Tbirty-JElghtiti  at 
rapid  speed,  when  near  the  respective  street 
lines  are  practically  upon  one  another.  The 
length  of  the  street  cai^  (stated  to  be  54  feet) 
makes  it  matbematioally  certain  that  the- 
motorcycle  would  be  struck  by  the  car  or 
the  car  struck  by  it  ' 

The  case  should  not.  be  considered  from 
the  standpoint  of  ha  Obleot'on  the  track,  or 
a  man  slowly  ai^roaciilnK  a  track,  oblivious 
to  danger ;  for  here  the  object  to  be  struck 
was  approaching  at  such  speed  that  to  see  it 
on  the  aide  in  an  intersecting  slz-eet  la  to 
strike  It,  or  be  struck  i^^  It.    Practiaiyy,,tit)^ 


mbasent  of  si^t  aiid  Ok  nfolaeilt  at  ooUlaioii 
aiie  tUB  aanei  It  Isthc  dutgr  of  a  metorman 
to  keepra'>iiooko«t  ahead  of  Ids  car,  and  lie 
sbovld  ndt'be  expected  to  look  up  and  down 
side  streets  any  farther  tliitn  the  breadth  of 
his  vision  in  looking  ahead.  In  tbik  instance 
the  metorman  saw  the  deceased  when  he  was 
within  10  feet  of  th«  south  cucb  line  of  Thlr- 
ty^fSlghth  street,  and  deceased  was  within  50 
feet  of  the  west  llhtfof  Brooklyn.  Neiw,  to 
take  the  most  favorable  view  of  the  evidence, 
or  inferences  to  be  dritwn  therefrom,  In  plaln- 
tllTs  favor,  that  It  will  bear,  and  allowing 
that  It  wUl  support'  the  view  that  the  motor- 
man  did  not  attemjit  to  stop  his  car  until 
about  the  moment '  before  the  collision,  it 
must  ttB  remembered  that  it  took  that  mo- 
ment for  the'colllBlon  to  occur;  for  the  mo- 
torcycle was  being  driven  at  a  speed  of  more 
than  50  feet  per  second. 

But  there  is  another  vlew-«F  the  evidence, 
and,  though  invoked  by  plaintiff.  It  leaves 
her  still  clearly  without  evidence  upon  which 
to  base  a  case.  It  is  said  that  deceased  could 
have  been  seen,  and  was  seen,  by  the  motor- 
man  far  enou^  west  tip  Thirty-Eighth  street 
fbr  him  to  hdvb  avoided  a  collision  by  stop- 
ping the  car.  It  was  long  after  dark,  and 
an  arc  electric  Ught  hung  6ver  the  center  of 
the  intersecting  streets,  and  until  deceased 
got  within  the  full  rays  of  that  light  the  mo- 
torman,  allowing  iliat  he  saw  the  motorcycle, 
of  course,  would  not  suppose  that  deceased 
Intended  to  rUn  Into  the  ctlx,  nor  could  the 
ibotOrman,  in  reason,  suppose  that  he  would 
attempt  to  run  across  the  track  In  front  of 
the  car.  At  the  high  speed  of  the  motorcycle, 
the  point  of  tfane  when  the  motorman  saw 
that  the  deceased  was  not  going  to  stop,  or 
was  going  to  attempt  to  run  in  front  of 
the  car,  or  was  himself  not  going  to  turn  In- 
to Brooklyn  and  run  parallel  'With  the  tracks, 
was  almost  the  instant  of  the  collision.  Much 
emphasis  must  be  laid  upon  the  indefeasible 
character  of  the  negligence  of  which  deceas- 
ed was  guilty  In  coming  towards  street  rail- 
way tracks  upbn  which  was  a  large  fully 
lighted  car,  at  such  speed  he  could  not  stop, 
nor  turrl  tO  one  side.  We  are  utterly  at  a  loss 
to  know  how  a  motorman,  as  a  reasonable 
man,  was  to  know  that  deceased  was  oblivi- 
ous to  danger  before  he  knew  that  be  was 
not  going  to  stpp  or  "turn  Into  Brooklyn ;  and, 
when  deceased  wAs  close  enough  to  show  that 
be  was  not  going  to  do'  either,  the  collision 
Immediately  followed.  Becurrli)^  again  to 
the  thought  of  the  difference  in  the  situation 
of  one  walking  on  or  slowly,, approaching  a 
track  and  one  approaching  It  on  a  motorcycle 
^t  high  sp«ed,  we  think  |^e  evidence  leaves 
no.  doubt  Vbaiever  that;  tiie  time  betweea 
which  the  ntotoniian  could  see  tlmt  deceased 
was  oblivious  to  peril  and  the  collision  was 
inai>pre(datde~*wM  but  a  scteond — not  long 
enough  for  the  tnotorman  to  take  beM  of  his 
ponrer,  mwih  lets  to  Btdp-fhe  ear.  There  f'^^^ri\/:> 
cases  in  the  Supreme  Court  which  are  derf-OV  IC 
'-■  "■"  "'        ' O 
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slve  of  this.  Mc<?ee  ▼.  Ballroad,  814  Ke.  6a», 
Ml,  114  S.  W.  33 ;  Desonia  t.  Rallioad,  224 
Mo.  564,  fiOe,  123  S.  W.  807 ;  Baite  T.  R^il- 
nad.  244  Mo.  76,  101.  148  S.  W.  626 ;  RolU- 
8on  T.  BaUroad,  262  Ma  626v  688-M8,  160 
8.  W.  904. 

In  the  first  of  these  the  court  said  )(214 
Mo.  543,  114  S.  W.  83)  that: 

"Coorta  being  emliHatly  praetieal  tribimalB  in 
getting  at  practical  vai  just  resalts  is  the 
affairs  of  men,  will  it  do  to  chop  logic  and  predi- 
cate actionable  negligence  on  subtle  reasoning 
inrolviug  raetaphygieal  featares  and  covering  an 
interval  of  half  a  aecond  M  one  or  two  seconda 
of  time?  We  think  not.  Tlierefors  to  get  to 
the  jury  plaintiffs  must  get  their  case  out  of  the 
fns  of  conjecture  and  plant  it  on  a  basis  of 
fact.  This  they  failed  to  do  ott  the  issna  now 
in  hand.  Hence  th«  hmnAnitatiaa  doctrine  is 
oat  of  the  case." 

In  the  second  case  (224  Mo.  596,  12S  S.  W. 
SOT)  tJUe  conrt  made  this  Bt«ten>«Rt: 

"Now,  grant  that  defendant's  serraniB  saw 
him  start  toward  the  track;  they  had  a  right 
to  presume  that  an  experienced  section  man 
would  not  go  upon  the  track  without  lookhi'g  for 
the  train,  and,  even  if  they  later  saw  him  on 
the  track,  the;f  had  a  right  to  presume  that  he 
would  step  aside,  as  section  men  often  do,  and 
let  the  train  pass.  But,  further,  if  the  train  was 
mnning  12  miles  per  boar,  as  the  evidence 
shows,  it  would  oover  852  yards  per  minute,  oi 
about  6  yards  per  second,  so  that  there  were  but 
ten  seconds  in  which  to  act.  Tet  defendant  is 
held  liable  for  not  saving  a  life,  with  only  ten 
seconds— ten  ticks  of  the  watch— in  which  to 
act" 

In  tte  third  case  (244  Mo.  102,  148  S.  W. 
925)'  the  coort  referred  to  the  nititter  of  time 
stated  In  the  Degonla  Case,  and  abid:    '  - 

"In  the  ease  at  bar;  if  the  train  wat  feoiag  as 
fast  as  some  of  plaintiff's  witnosses  put  it,  there 
was  less  than  ten  seconds  in  which,  to  q.ct,  and, 
even  if  going  as  slow  as  defendant's  ivltness 
put  it,  there  was  but  little  more.  We  do  not  be- 
lieve that  the  facta  of  this  case  authorize  its 
submission  to  the  jury  even  upon  the  humani- 
tarian rule." 

In  the  last  case  the  court  stated  (262  Mo. 
511,  160  S.  W.  9m  that: 

"If  it  be  said  we  are  dealii^  in  refinements, 
the  answer  is:  So  must  appellant's  learned 
counsel  deal  in  refinements  to. fasten  liability  on 
defendant,  and  maybe  refinement  against  re- 
finement (like  estoppel  against  estoppel)  'set- 
teth  the  matter  at  large.'  To  predicate  negli- 
gence on  two  seconds  of  time  Is  in  and  of  itself 
a  monnmental  refinement  We  cannot  adjudi- 
cate negEgenoeon  such  pulse  beats  and  hair- 
splitting such  airy  nothings  of  surmise." 

We  applied  the  same  course  of-  reasoning 
throagb  Judge  Trimble  in  Lewis  v.  Street 
Bailway  Oa,  181  Mo.  App.  421»  168  S.  W. 
833,  and  the  Sprlngfirid  Court  of:  Appeals 
did  lilunrifie  In  as  opinion  1^.  Judge  Sturgls. 
Underwood  t.  Railroad,  182  iMo.  App..  252, 
273,  168  8.  W.  803.  Those  cases  are  not 
instances  ot  a  «otorc3<cie  ooUldlng  with  a 
street  car,  but,  if  the  rule  or  the  reasoning 
stated  In  them  is  applied  i  to  this  cage,  the 
JadgnMnt  is  torxai  to  be.whoUy  wlthoMt  sup- 
port. •  ii  ii 

The  evidence  I  in  bf^haU.qf  plainti£C«  when 
considered  wltb  concedied  and  physical,  facts 
as  applied  to  esseatlalfl  aecesMry  to^make 


liabtllty.  is  all  against  her.  The  several  wit- 
nesses in  her  behalf  who  were  in  their  houses 
and  wete  attracted  by  hearing  the  colMalon 
are  of  little  help  to  her  case  in  the  things 
necessary  for  her  to  make  out.  The  persons 
who  saw  the  collision  leave  the  case  without 
support.  Miss  Moody  was  walking  south  on 
Brooklyn  and  saw  the  car  coming.  She  saw 
deceased  In  Thirty-Eighth  street  going  "very 
fast."    She  said: 

"I  saw  there  was  danger  of  a  collision. 
He  seemed  to  swerve  towacM  the  north,  trying 
to  avoid  the  car,  and  then  collided  at  a  point 
about  on  a  line  with  the  north  curb  of  Thirty- 
Eighth  street.  It  seemed  to  me  that  the  man 
jammed  in  between  the  fender  and  the  car." 
■That  is,  the  "man  ran  in  behind  the  fender  and 
the  body  of  the  car.  At  that  moment  the  car 
began  to  slacken  and  sparks  of  fire  fiy  out" 

Her  woman  'companions  alJO  saw  deceased 
'*^Bh  across  the  street  Into  the  oar." 

The  conductor  was  Introduced  by  plain- 
tiff. He  stated  deceased  came  ont  of  Thirty- 
fi>ighth  street  towards  than  at  36  tulles  an 
hour.  His  testimony  demonstrates  that  a 
collision  was  Inevitable  by  reason  of  the 
suddenness  ot  deceased's  appearance  and  the 
high  ^peed  at  which  he.  was  going.  And  sp 
does  that  of  the  passenger  inside  the  car. 
He,  however,  was  defendant's  witness.  The 
other  passenger  was  not  sitting  so  as  to  see 
tl)e  collision. 

The  judgment  should  be  reversed.  All  con- 
cut. 


SLACK  V.  ST.  LOUIS,  1.  M.  &  S.  RY.  CO.* 
.  (No.  1631.) 

(Springfield  Codrt-of  Appeals.    MssenrL    June 
•  .17,1916,) 

1.  RAHAOAba  «=3482(1)— Action  for  Iwju- 

SIBS  FBOJC   FiBB— BVIDENCB}— SUFFICIEMCY.  . 

In  action  for  loss  by  fire  from  locomotive 
sparks,  evidence  that  locomotive  pasBed  shortly 
before  fire,  throwing  out  sparks,  that  wind  was 
from  .locomotive,  and  that  fire  started  on  side 
towards  locomotive  held  to  sustali}  verdict  for 
plaintiff. 

[Ed.  Note. — For-  othfer  cases,  see  Railroads, 
Cent.  Dig.  S  1T30;    Dec.  Dig.  <S=»482(1).] 

2.  Raimoads   ©=3482(2)— Loss   from   Fib»— 
Evidence— CJtBcuMsTANTiAi,. 

In  actions  for  loss  by  fire  from  locomotive 
sparks,  plaUitiS  may  prove  the  origin  of  the 
fire  by  circumstantial  evidence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1731, 1732;  Dec.  Dig.  <gto482(2).i 

3.  Evidence  ©=3596(1)— Degbee   or   Pboof— 
Neolioencb. 

In  such  actions,  plaintiff  need  not  prove  bis 
case  beyond  a  i;easonahle  doubt,  but  only  by  fair 
preponderance   of   evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  $  2446;   Dec.  Dig.  <e=»59e(l).) 

4.  Railboads   <S=»453— Pibes— Cabe  Requib- 

ED. 

A  railroad  conipany  is  liable  for  fires  set  by 
sparks  escaping  from  its  locomotive,  irrespec' 
tiv.e  of  defects ,  in  locomotives  ,or  negligence 
in  operation. 

[Ed.  Note.— For  ot'lier  cases,  see  Railroads, 
Cent  Dig.  H  166?^1660,  1667 ;  Dee.  Dig.  ^- 
4K.]     ■  ■■    ,  ■ 
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5.  RAiLBOiJia  e=9482(2)— AoraoMB  vo&  Pms 
— ^PBEauMPTioNa. 

In  action  for  fire  from  locomotiTe  aiiarka, 
the  mere  fact  that  a  locomotive  passed  near  the 
property  of  plaintiff  shortly  before  the  fire,  or 
that  it  was  emitting  spcrks  at  the  time,  does  not 
authorize  a  verdict  for  plaintif. 

[Ed.  Note.— For  other  caaes,  see  Railroads, 
Cent.  Dig.  S§  1731,  1732;  Dec.  Dig.  <g=»482(2).] 

6.  Bailboads  <S=>480(1)— Actions  ros,  FiBxa 
— Bdrden  of  Pboof. 

In  such  action  plaint^  has  the  burdett  of 
showing  that  his  profierqr  wax  set  on  &i4  by 
sparlis  from  defenmnt's  locomotiva 

FBd,  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §S  1709,  1716;   Dee.  Dig.  ®=»480a).] 

7.  Damaoes  iS:=6&—Intehest— Torts. 

Interest  is  not  allowable  on  a  claim  ex  de- 
licto prior  to  renditiou  of  judgment. 

[Ed.  Note, — For  other  cases,  see  Damages, 
Cent.  Dig.  {J  137-140;    Dec.  Dig.  «=>69.] 

Appeal  from  Oircnit  CoUrt,  MiaslmiMii 
County;  Frank  KeUy,  Jndge^ 

Action  by  W.  R.  Slack  tk^aldst  tbe  St 
XeulB,  Iron  Monattln  &  Sontbern  Railway 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affitmed  on  conditloB, 

J.  V.  Green,  of  St.  liOnia,  and  N.  A.  Mozley, 
of  Bloomfleld,  for  ap&ellant.  H.  C.  (ysryan 
and  Haw  &  Brown,  all  of  CtaKrlestdn,  for 
respondent. 

STURGIS,  J.  [1]  The  defendant  has  ap- 
pealed from  a  Judgment  against  It  for  ^952.47 
In  a  Jury  trial  for  alleged  damages,  in  that 
plaintiff's  property,  a  handle  factory  and  Its 
contents,  was  destroyed  by  Are  escaping  from 
one  of  defendant's  engines.  '  TBl^  handle 
factory  was  situated  about  2,000  feet  north- 
west of  dad^Mlant's  depot  In  OUaiaeiftoii,  Mo. 
The  train  In  queSttoh,  after  stopping  at  the 
d^^t,  went  northwest,  passing  tUa  factory 
adjointaig  Its  right  of  way  on  the  sonthwast, 
the  track  ihilmlng , southeast  and  northwest. 
The  main  building  of  tbe  factory  stood  near- 
ly at  right  angles  with .  the  raUntad'  track, 
tts  northeast  end  Abutting  close  to  tho  ^e 
of  the  right  of  way.  Its  northeast  comer, 
where  plaintiff's  evldenc^  shows  ilie  flr6  orig- 
inated, was  5*2  feet  from  defendant's  track. 
Another  smaller  building,  called  the  old 
storage  building,  stood  about  flush  witb  the 
right  of  wny,  a  efbort  distance  southeast  of 
the  northeast  end  of  tha  main  building,  and 
this  was  burned  also.  The  pu^oo  and  boiler 
room  was  attached  to  the  malQ  building  near 
to  its  southwest  end,  and  was  about  l6o  feet 
from  the  track.  Tfa«  theory  of  plaintiff  is 
that  thfr  fire  originated  fronr  a-  spark  thrown 
from  the  engine  and  igniting  the  main  build- 
ing near  tbe  northeast  comer  nett  to  tbe 
right  of  way.  The  defendant's  Evidence  In- 
dicates that  the  fire  started  either  In  the  In- 
terior of  the  main'  bttlldlBg  «r  la  ttw  esgine 
and  boiler  room.  Th«re  was  ebown  to  have 
been  coftslflerable  mnchlnl*ry  In  tlie' north- 
east part  of  the  main  l)uildl4g  next  to  the 
railroad,  and  some  olU  !shllTing»,  «tc.  On 
account  of  this  machinery  one  of  plaiiltlS'jB 


witnaiseil  deaieirated  this  part  of  the  main 
building  as  the  eogiae  tDomv  b«lt  W«  tUnk  It 
is  evident  that  the  witness,  in  designating 
where  tlM  fire  started,  meant  the  part  of 
the  main  building  neat  the  raUrood,  rather 
than  the  engine  and  boiler  room  macb  for- 
•tlttr  Alataot. 

The  defendants  prittcitMU  co&teation  Is 
that  there  is  no  eVUkaate  warranting  tbe 
Jury's  finding  that  tbe  Are  orle^nated  from 
sparks  from  defendant's  passing  eogijae.  We 
have  given  this  contention  careful  consid- 
eration, and  do  net  agree  with  defondmnf s 
ContentlDn.  In  fact,  we  thlhk  that  plaintiff 
made  a  rather  strong  oase,  fully  warranting 
the  jury's  finding.  Stating  tbe  evidence  fa- 
vorably to  plaintiff,  It  shows  tfaat  there  was 
a  good,  strong  breeze  blowing  from  the  north- 
east; that  is,  from  tbe  railroad  toward  this 
factory.  The  train  in  question  left  tbe  depot 
shortly  before  noon,  being  behind  time.  Tbe 
track  was  nearly  level  between  It  and  the 
factoxy,  but  the  engine  was  working  full 
steam  in  ordec  to  attain  tbe  Biaxiwum  speed, 
and  this  it  did  not  attain  until  after  It  passed 
the  factoo'.  Several  witnesses  said  that 
tbe .  train,  started  out  at  an  unusual  rate  of 
speed,  and  that  It  was  enitting  large  vol- 
umes of  black  smoke  attd  nve  sparks  and 
cinders.  This  c(Mitlnued  till' .the  train  passed 
the  factory.  One  witness  was  pasturing  some 
mules  Just  a  short  distance  southeast  of  tills 
factory  dnd  near  the  trade  He  testtfled  that 
as 'the  engine  passed  him  it  was  tbrowlng 
live  sparks  and  cinders,  one  df  whlcb  lighted 
on  and  burned  a  taole  in  his  wool  faat,  and 
others  fell  on  and  among  the  biuies,  making 
tb'ein  rear  and  plunge.  Another  witness  was 
standing  at  the  right  of  way  fence  a  short 
distance  beyond  the  factory,  and  the  pass- 
ing engine  tbtew  ittt  sparitt  on  and  around 
him.  It  is  true  that  the  engine  was  shown  to 
have  bad  A  wire  screen  through  which  the 
smoke  and  cinders  must  pass,  but  this  was 
exhibited  to  thfe'  Jur^,  bad  a  one-fiaurth  Inch 
mesh,  and  does  not  condusirely  show  that 
sparks  and  cinders,  lairge  enough  aikd  con?- 
tatning  enough  vitality  to  eanse  tMs  fire, 
could  not  be  forced  through  it  by  ibe  strong 
exhaust  of  tbe  engine. 

About  3  o'clock  of  tbe  afternooa  preceding 
the  destruction  of  tbe  boIMlng,  the  ma- 
chinery of  the-f»ot!ofy  was  Wotwd  dcnnt,  the 
Ore  dranvn  fMm  tbel  engifte  and  pot  out, 
al^d  tb«e  wos  na  other  flrb'  tit  «»  atom  the 
ftidtort  afte#'tlMit  time.  Htn  waa  tikKre  any 
there  durtng'thht  night,  not  obttl  tlte  night 
watchman  toft,  et  7 :30  on-  Sunday  moratng, 
the  day  tlm  factory  butoed.  From  about  8 
o'clock  du,  tbe^  day  of  the  flret  UMil  the  pas- 
senger tratn  went  by,  nutnto-oiui  people  were 
near  'Sod  arbundltbe  factory,-  attw  lit  and 
arooM'ft,  init  sarw  no-  ode  M  M,  Hot  amy  fire 
in  or  about  It  until  after  the  passenger  train 
mttKd:  Otict  wltaasfl-passM^lHr  tlm  fa«tory 
cbl^  A  few  Mitated'bvfom  thltt  cniln  iMtaed. 
aiM"8«ys-th«t  «UM  te-  «a  Bbt' eiMKr  tte 
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bnlldlng,  he  took  notiee  of  It,  bud  dBd  net  sw 
any  idgiui  of  ttBoke  or  fire.  Ifoat  «f  tbe 
erldence  la  to  the  effect  tbat  tUe  fire  was 
flist  dUooTered  iiom  15  to  25  mlmiteB  after 
tbe  train  i)*saed.  Kvmaiwu  witnesses  tes- 
tified bbat  the  flre,  ttaoogh  edusMcraUy^  ad- 
vanced when  sees  by  them,  deaiiy  showed 
that  its  oilgln  was  la  the  patt  of  thti  biiUd> 
log  next  to  the  railroad.  The  Witnesses  Who 
saw  It  flrat  say  that  It  waa  bvndng  en  the 
oatslde  rather  thaa  from  wltbln<  Otoe  Gck, 
about  the  first  oae  to  the  flre,  passed  the 
ttuAorr  about  noon,  and  shortly  alter  this 
train  went  by,  and  saw  the  flre^  which  he 
described  as  than  being  at  the  coraer  of 
the  building  next  the  railroad  and  near  the 
old  storage  building ;  that  the  flre  was  going 
ap  the  wall  of  the  main  building  near  the 
corner.  He  went  around  the  building  and 
saw  heaTy  black  smolse .  coming  out  of  the 
southwest  end  of  the  building,  but  no  fire 
was  there,  and  be  saw ,  no  other  person 
around  there.  The  witness,  Hull,  who  was 
pasturing  the  mules  spntbeast  of  the  build- 
ing, and  whose  hat  was  burned  by  tbe  cin- 
ders, says  that  he  went  to  the  building  as 
soon  as  the  flre  was  dLscoTered,  and  says  that 
it  was  then  burning  on  the  roof ;  t^t  It  was 
falling  in  at  tbe  part  next  to  the  railroad. 
There  was  some  evidence  on  b^f^U  of  de- 
fendant that  the  flre  started  before  the  en- 
gine passed  the  factory,  but  this  issue  was 
squarely  put  to  tbe  Jury  by  defendant's,  In- 
struction numbered  14^  and  its  finding  la 
conclusive. 

[2,  3]  adhere  was  really  but  one  issue  in 
this  case,  and  that  was  whether  the  flre 
which  destroyed  this  factory  waa  caused  by 
sparks  from  a  passing  engine.  The  evidence, 
as  is  generally  the  case,  was  circumstantial, 
It  is  seldom  that  any  one  actually  sees  the 
spark  leave  the  engine  and  Ught  at  the  place 
where  tbe  flre  starts.  The  evidence  in  such 
cases  generally  consists  In  showing  that  an 
engine  passed  so  recently  before  the  flre  as  to 
indicate,  and  not  preclude  such  origin;  that 
tbe  distance  from  the  passing  engine  to  the 
starting  point  of  the  flre  is  wltliln  the  range 
of  live  sparks  thrown  from  this  or  other 
engines;  that  the  wind  and  weather  condi- 
tions are  such  as  to  make  the  starting  of 
the  flre  from  this  cause  probable;  that  the 
passing  engine  was  in  fact  throwing,  live 
sparks  and  cinders,  or  that  Its  laboring  up- 
grade, or  speeding  up,  make  such  fact  fair- 
ly Inferable;  that  there  was  no  other  cause 
of  the  flre  as  probable  as  this  ope — In  short, 
that  the  origin  of  the  flre  from  this  source 
was  botb  possible  and  the  probable  one. 
That  plaintiff  may  pi'ove  that  the  escape  of 
fire  from  the  defendant's  engine  was  the 
origin  of  the  flre  destroying  Ws  property  by 
drcnmManttal  evidence  df  thfe  character 
above  toillcattd  Is  too  well  established  to 
admit  of  discussion.  Not  Is  ft  necessdi-y 
that  tbe  evidence,  BiOugfc  '  clrtmnstantial, 
shall  b«  amA  as  to  Mavci  na  ireasouable  doubt 
of  tbe  oiigla  .o;(,J;lm  Og^  m.wm  lOfU^  ivAii- 


oafied  la  iPtek  v.  BaUwfly,  81  Vo.  At9.  tSB, 
136.  in  1  Oreenleaf  on  BMdenoe,  S  isti.  tbe 
rule  «B  to  dreamstautla]  ervMesee  Is  fitated 
Oias: 

"In  civil  oases,  where  ttra  mischief  of  an  ertx>- 
neouB  conclusion  is  not  deemed  retaedUess,  it  is 
not  necessary  that  tbe  minds  of  the  jurors  be 
freed  from  ell  doubt ;  it  is  their  duty  to  decide 
in  favor  of  the  party  on  whose  side  the  weiglit 
of  evidence  preponderates,  aad  according  to  tbe 
teaaonable  probabtiity  of  trutfa." 

Such  Is  tbe  doctrine  In  Big  River  Lead  Oo. 
V.  Railroad,  12»  Ho.  Aiyp.  8M,  400,  101  S.  W. 
636 ;  Gempbell  r.  Railroad,  121  Mo.  340,  349, 
25  8;  W.  M6,  25  L.  B.  A.  175,  42  Am.  St. 
Bep.  &30;  Matthews  t.  Railroad,  142  Vo. 
645,  44  S.  W.  802;  Price  v.  Bftilroad,  185  Mo. 
App.  432, 485, 170  S.  W.  928;  There  Is  nothing 
to  the  contrary  In  Frits  v.  Railroad,  243  Mo. 
92,  148  8.  W.  74,  Or  V^S^r  t.  Railroad,  V& 
Mo.  App.  547,  138  S.  W.  3B. 

[4]  On  bebalf  of  plalbtlflrtbe  Indtmetloni 
required  the  Jury  t<v  find  that  plaiutUfs  prop- 
er^ was  destroyed  by  flr^  communicated  to 
It  from  the  defendant's  locomotive,  and  that 
If  plaintiff  bad  so  praved,  then  it  was  not 
material  whether  the  'Engine  was  defective, 
or  that  there  was  negligence  in  Its  operat^oh ; 
also  that  the  fact  that  the  property  was 
destroyed  by^  flre  tron  defendant's ,  engine 
need  not  be  proved  by  direct  evidence,  bat 
that  same  could  be  inferred  from  the  sur- 
rounding facts  aad  cbKum^tances,  and  that' 
if  tbe  Jury  beUeved  dtram  tbe  facts  and  cliv 
cnmfltanees  tu  proof  ttmt  plalntUTs  property 
Was  so  destroyed,  to  .find  for  plalntlfl. 

[6,  8]  B'or  defendant,  the  jury  was  instruct- 
ed „not  to  guess  or  suraise  that  plaiiktiff's 
pn>t>efty  was  destroyed  by  AM  from  de^nd- 
ant's  engine,  nor  to  find  such  fact  merely 
beoflits^  An  engine  passed  near  tbe  property 
shortly  before  the  flre;  that  ^o  warrant  a 
verdict  for  plaintiff  tbe  iuiry  must  fiad  ff«m 
all  the  facts  and  elroniliBtances  that  live 
coals  from  defendant's  engine  were  bloWn 
to  and  set  flre  to  plaintiff's  property;  that 
tbe  mere  fact  that  the  engine  was  emitting 
Sparks  as  it  passed  near  the  property,  and 
that  slMtttity  tbeeettttet  the  property  waa 
dlscoveted  to  be  oa  flf  e,  would  not  aloile  au- 
thorize a  verdict  for  plaintiff;  that  defend- 
ant was  not  required  to  show  that  tbe  flre 
originated  from  aeme-otfaer  cause  than  from 
tbe  engine,  but  that  the  burden  was  on  i^aln- 
tUC  to  show  that  hls'  preperty  was  in  fact 
set  on  flre  by  live  spavks  thrown  from  de- 
fendant's engine ;  that  if  -  tbe  Jury  were  not 
able  to  determine  under  tbe  evidence  With 
reasonable  certalaty  tbe  true  catuae  of  the 
flre,  tlien  to  flnd  for  defendant.  These  in- 
structloua,  we  think, .  fairly  submitted  the 
issues  tj6  the  Jurj',  and  its  finding,  being  supr 
potted  by  substantial  evidence,  must  be  .sua-, 
taltied. 

[7]  We  flnd,  however,  that  t^e  Jury  was  in- 
structed to  allow  6  per  cent.  Interest  on  the 
value  of  the  property  from  the  date  of. the   - 
ftffe.     This   Is   erroneous.     In   Getst   v.    St. 
ti<t^,185  JUo>  la^^jm,  .84  8.   W.^.  106- 
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Am.  St  R^.  580,  it  to  held  tbat  Interest  Is 
not  lecoTeiabte  on  damages  in  actions  ex 
ddlcto,  wbere  no  pecuniary  benefit  could  ac- 
crue to  defendant  by  reason  of  tbe  Injory. 
In  Reading  v.  RaUroad,  188  Ma  Awf.  41.  173 
S.  W.  451,  it  Is  said  tbat: 

"Interest  is  not  allowable  on  a  claim  arising 
ex  delicto,  prior  to  tlie  rendition  of  jndgment." 

Tbe  exact  point  now  raised  was  decided 
in  defeiidant's  favor  In  Flannery  t.  Railroad, 
44  Mo.  App.  396.  The  error,  howerer,  may 
b9  corrected  by  a.  remittitur,  and  plaintiff  has 
offered  to  do  so.  We  do  not  know  wbetber 
the  Jury  did  In  fact  allow  interest  on  the 
damages,  bat  the  most  that  could  be  al- 
lowed under  tbe  instructions  would  be  in- 
terest for  two  years  at  6  per  cent.  If  the 
Jury  did  allow  such  interest  the  amount  of 
damages  could  not  baless  than  $850.  If  plain- 
Uff  win  remit  1102.47  within  ten  days  from 
this  date,  a  Judgment  will  be  entered  bare, 
as  of  the  date  of  the  original  Judgment  for 
$850.  Otherwise  the  cause  will  be  reversed 
and  remanded. 

HOBEBTSON,  P.  J.,  and  i"ARBINGTON, 
J.,  concur. 

OLOTBR  T.  GLOVER.     (No.  11797.) 

(Kansas    City    Court    of    Appeals.      Missouri, 

M«y   22,    1916.     Rehearing  Denied 

July  S,  1916.) 

1.  IXrvoROE  «=»124— EviDBWo*— SramciENcT. 

Evidence  htU  to  sustain  a  divorce  decree 

frauted    a   .wife   for    the    husband's    habitual 
runkcnness  and   the   indignities   to   which  be 
subjected  her. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  if  892-.398,  450,  466,  ^Se ;  Dee.  Dig. 
<8=»124.] 

2.  DiVOBCE  tt=>187— AFPBAIr-DBTEBlHIMiTZ»N 

OF  Cause — Effect  of  Marbiaoe. 
The  fact  that  a  wife,  after  securing  a  di- 
vorce decree,   remarries   pending   appeal,   does 
not  alfect  tbe  Court  of  Appeal's  determination 
of  tbe  appeal. 

[Kd.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  g  675;  Dec.  Dig.  «=3l87.] 

3.  DrvoKCE  <e=>240(5)— Permanent  Aldiony 

— ^EXCESSIVENESS. 

One  thousand  five'  hundred  doIIaTS  perma- 
nent alimony  awarded  to  a  wife  is  not  exceft- 
irfve,  where  she  brought  $500  into  the  marriage 
compact  and  defendant  was  worth  $G,000  or 
$7,000. 

[E^.  '  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  fS  678,  680;  Dec.  Dig.  «=9240(6).] 

Appeal  from  Circuit  Court,  Livingston 
County;  Arch  B.  Davis,  Judge. 

"To  be  officially  published." 

Divorce  action  by  Nellie  E.  Olover  against 
Charles  Glover.  Decree  for  plaintiff,  and  de- 
fendant appeals.'  Affirmed. 

Scott  J.  Miller,  of  CbllUcothe,  for  appel- 
lant A.  G.  Knight  of  Trenton,  and  J.  M, 
Davis  Sc  Son,  of  ChllUcotbe,  for  respondent. 

TRIMBLE,  J.  A  Wife  sued  for  divorce, 
charging  indignities  And.  habitual  drunken- 
ness for  the  space  of  more  than  a  year.    The 


salt  was  brought  in  Onmdy  county.  Defend- 
ant, who  lived  in  LiviBgston  county,  ap- 
peared  and  filed  appUoatlon  fo«  a  change  of 
venue  and  the  change  Was  awarded  to  Living' 
ston  county.  Thereupon,  In  the  Ltvlngston 
circuit  court  defendant  filed  a  motion  to  dis- 
miss on  the  ground  that  tbe  plaintiff  was  not 
a  resident  of  Gmndy  oonnty  at  tJie  time  she 
filed  her  salt  therein,  and  therefbre  the 
Grundy  court  had  no  JuilBdlctlon  to  enter- 
tain tite  suit  and  no  antliority  to  award  a 
change  of  venue  to  Livingston  county.  Tbe 
motion  to  dismiss  was  overruled.  Defendant 
then  filed  an  answer,  which  contained  a  plea 
to  the  Jurisdiction  on  the  ground  aforesaid, 
and  also  a  general  denial  of  the  allegations 
of  plaintiff's  petition. 

After  a  trial  the  court  found  In  favor  ot 
plaintiff,  decreeing  her  a  divorce  and  award- 
ing her  the  care  and  custody  of  the  infant 
son,  Harold,  and  giving  plaintiff  a  Jndgment 
for  $1,500  alimony  in  gross.  Defendant  has 
appealed. 

Plaintiff  and  defendant  were  married  In 
Grundy  county,  Mo.,  January  12,  1903. 
Thereafter  at  three  different  times  plaintiff, 
on  account  of  defendant's  drunkenness  and 
abuse,  left  him  and  brought  suit  for  divorce, 
but  each  time  upon  the  faith  of  defendant's 
promises  to  do  better  she  dismissed  her  suit 
and  went  back  and  endeavored  to  live  with 
him.  In  a  short  time,  however,  matters  got 
as  bad  as  ever.  The  final  separation  took 
place  in  December,  1914. 

[1]  There  Is  no  need  to  recount;  the  evi- 
dence of  tbe  husband's  dmnkemiess  and  the 
abuse  and  indignities  heaped  upon  his  wife. 
Suffice  it  to  say  that  the  evidence  amply  Jus- 
tified the  trial  court  In  gi'nntlng  the  divorce. 
It  was  shown  that  the  plaintiff  was  indus- 
trious and  did  nracb  work  on  the  farm,  but 
that  her  husband  was  away  much  of  tbe 
time;  that  be  drank  a  great  deal;  that  be 
whipped  his  wife,  and  called  her  vile  names; 
and  that  frequently  she  took  refuge  with  the 
neighbors  with  the  marks  of  her  husband's 
violence  upon  her.  Upon  tbe  whole  record 
the  decree  was  entirely  proper. 

As  to  the  point  that  the  Grundy  circuit 
court  has  no  Jurisdiction,  the  evidence  shows 
tbat  when  plaintiff  left  her  husband  the  last 
time  she  bad  no  money  and  went  to  work 
wherfever  she  could  find  employment;  that 
since  the  last  separation  she  has  been  making 
her  home  with  her  father  in  Grundy  county, 
and  at  tbe  time  of  tbe  trial,  April,  1915,  was 
employed  In'nurshig  him.  There  was  no  evi- 
dence showing  her  residence  to  be  elsewhere 
than  in  Grundy  county,  so  that  the  point  Is 
without  merit 

[2]  Tbe  case  wi^s  appealed  April  26,  1015, 
and  appeared,  on  the  docket  of  this  court  at 
the  December  call  of  the  October  term,  1915, 
being  set  for  December  7, 1015.  No  abstract 
and  briefs  were  filed  «r  served,  anjd  a  mo- 
tion was  filed  on  that  day  to  dismiss  the  ap- 
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peal  tor  firfhire  to  file  and  serre  same.  This 
motion  wks  not  acted  npon,  but  the  case  was 
cootlnaed  to  fliei. March  term,  1916,  beidr  set 
tot  March  18,  191«.  Ob  Uarch  7,  1916,  de- 
tendoat  filed  with  his  abstract  and  brief  a 
motion  ex  oecessltMe  r«l  t«  reverse  or  re- 
verse  and  remand  the  Jndgment.  The  baalx 
of  said  motton  is  the  claim '  «pon  the  part 
of  the  defendant  that  after  the  motion  Ion 
new  trial  was  overruled  and  aa  Appeal  had 
tieen  allowed  to  this  eourf  the  plaintiff  mar- 
ried ond  John  McHargne  In  the  dty  of  Chi- 
cago. 1i\e  proof  in  support  of  plaintlfTa  al- 
leged marriage  was  not  fnade  a  part  of  the 
record,  but  is  attempted  to  be  supplied  by 
a  purported  copy  of  a  marria^  license  is- 
sned  to  John  McHargoe  and  Nellie  Glover, 
together  with  a  certificate  <Jf  a- county  Judge 
of  Cook  county,  111.,  that  he  married  said 
named  persons  In  Chicago;  also  two  affida- 
vits of  persons  residing  In  Oregon,  one  of 
them  as  to  the  marriage  of  plaintiff,  and  the 
other  as  to  certain  named  persons  Uvtng  out 
there,  but  whether  they  Include  the  plaintiff 
herein  does  not  appear.  The  purported  mar- 
riage certificate  filed  with  defendant's  mo- 
tion and  submitted  along  wltli  the  entire 
case  was  not  certified  in  adcordance  with  the 
act  of  Congress.  ' 

But  after  the  case  had'  been  argued  and 
sobmltted,  and  after  the  Insufficiency  of  the 
marriage  certificate's  certification  had  been 
pointed  out  and  objectloti  thereto  made  by 
respondent,  appellant  procured  a  copy,,  duly 
certified  according  to  the  act  of  Congress, 
and  sent  It  by  mall  to  this  court  It  has  not 
yet  been  formally  filed  by  the  clerk.  Un- 
questionably, If  ttils  were  an  ordinary  suit 
insitead  of  a  divorce  case,  the  correction  of 
the  defect  would  be  too  late.  We  need  not 
decide  the  question  whether  the  rule  should 
be  any  different  in  a  divorce  case,  but  con- 
tent ourselves  with  saying  that,  without  re- 
gard to  the  question  of  the  certification  of 
the  marriage  certificate,  we  are  of  the  opin- 
ion that  we  are  not  comj>elled  to  take  cog- 
nizance of  the  matters  dehors  the  record 
which  appellant  seeks  to  bring  to  our  notice. 
It  is  not  necessary  for  us  to  do  so  In  order  to 
pass  upon  the  validity  of  the  decree  of  di- 
vorce. The  alleged  act  of  the  plaintiff  In  re- 
marrying after  thfi  decree  was  rendered  In 
the  circuit  court  does  not 'relate  .back  to  the 
judgment  and  destroy  Its  validity.  Mor  does 
such  alleged  remariiag»  Vnterfeie  In  any  way 
with  our  right  to  pzwebd  In  the  hearing  of 
defendant's  api)ea)  There  Is  therefore  noth- 
ing ex  necessitate  rel,  or  from  the  necessity 
of  the  thing,  cooipellfng  ua  to  pay  attention 
to  or  take  cognizance  of  matters  dehors  the 
record.  F<»'  this  reason  the  case  is  not 
like  that  oif  Scruby  v.  Morman,  91  Mo,  App. 
517,  nor  of  Dakota  County  v.  Glldden,  113 
U.  S.  222,  6  Sup.  Ct.  428,  28  L.  Ed.  981.  In 
the  first  of  said  cases  a  plaintiff  sued  upon  a 
note.    After  a  Judgment  for  defendant  he  ap- 


pealed. It  was  then  discovered  that  he  had 
been  adjudged  a  bankrupt,  and  the  note  toed 
on  was  a  part  of  the  assets  of  the  estate 
which  passed  to  the  trustee. in  bankruptcy  ao 
that  the  plaintiff  had  no  cause  of  action 'tn 
him  or  capacity  to  enforce  any  claim  to  bis 
favor.  In  other  words,  the  ihotlon  presented 
matters  directly  affectlnii  the  appellate 
court's  right  to  consider' his  appeal,  and- so 
the  motion  ex  necessitate  Tel  was  sustsftied. 
In  the  second  cases  Cited,  after  the  appeal; 
th6  parties  made  a  valid, and  binding  com- 
promise which  left  nothing  to  be  decided  by 
the  court,  hence  the  motion  was  sustained. 
But  that  Is  not  the  situation  here.  We  still 
have  before  us  the  question  of  the  vaftdlty  of 
the  Judgment  rendered  by  the  trial  court  up- 
on the  cause  of  action  existing  In  plaintiff  at 
the  time  of  the  decree,  and  can  affirm  or  re- 
verse that  decree  according  to  whether  It  1« 
correct  or  erroneous.  It  It  Is  afflrmed,  the 
offlrmanoe  relates  tMck  to  the  date  of  tile 
Judgment. 

[3]  The  alimony  In  gross  avnirded  Is  not 
excessive.  The  evidence  shows  that  plaintiff 
brought  $500  into  the  marriage  compact,  and 
since  has  worked  and  helped  earn  the  money 
the  husband  has  how.  The  evidence  shows 
that  he  does  not  owe  as  much  as  he  claims 
he  does.  Ib  addition  to  personal  property 
and  land  In  Missouri,  he  owns  an  Interest  In 
his  father's  estate,  and  also  has  property  In 
Texas.  Allowing  a  liberal  estimate  fbr  all 
be  owes,  defendant  Is  at  least  worth  $8,000 
or  $7,000  net,  and  possibly  more.  So  that 
the  amount  of  alimony  allowed  Is  reason- 
able. There  Is  a  statement  In  defendant's 
brief  to  the  effect  that  the  boy  Is  now  with 
the  father.  Of  course.  If  this  be  true,  the 
small  allowance  per  month  for  the  boy's  sup- 
port can  be  modified  or  changed  upon  appli- 
cation to  the  circuit  court  and  showing  the 
change  In  that  regard  since  the  decree. 

The  Jndgmokt  is  adirmed.    All  concur. 


KO¥L  et  aL^v.  LAY  et  al.    {Ho.'  UeOl.) 

(Kansas    City    Ooart   of   Appeals.      MiBsouri. 
May  2£[,   1916.     Rebearios  Dsnied 
May  3,  1916J)    . 
1.,  LuuxATioM     OF     Actions     «=Pl02(ll)-r 

GUABDIAN    AND     WaBD— TbUBTS. 

Notwithstanding  a  trust  resulting  to  wards 
from  their  guardian  using  their  money  in  pay- 
meat  tat  his  farm,  y«t,  .on  a  wttlemeat  in  tM 
probate  court,  an  ascertained  and  definite  in- 
debtedness being  found  in  favor  of  each  of 
them  against  him,  recognized  by  them,  the  stat- 
ata  of  Unndtationa  begins  to  run  as  to  each  s^- 
•rately,  when  the  Betttement  is  made  ^md  the 
guardian  discharged,  and  this,  even  if  a  trust, 
enforceable  against  the  land,  exists  after  the 
final  settlement;  it  not  being  the  continning 
trust  of  ffuardianBhip,  but  a  resulting  .trust  by 
operation  of  law,  and  being  a  matured  claifi, 
wnen  the  amount  is  finally  and  fully  ascertain- 
ed as  each  ward  becomes  of  age. 

[Ed.  Note. — For  other  ca.se8,  see  Umltation 
of  Actions.   Cent.  Dig.   *  605 :   Dec.   Dig, 
1Q2(U);   Xniata,   Cent.   Dig.   i  670.} 
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2.  TKdsta     «s»102(i9— Oo?niBACiTUAr    RincA.- 

TIOW. 

No  trust  (prises,  but  m«r«l7  s  contractual  re- 
lation, where  on  final  settlement  by  a  Kuardian 
the  vards  acknowledm  receipt  of  balance,  witli- 
oatrfloeiring  anyttung,  and  tbe  suardian  prom* 
i^es  to  vnj  them  in  Ue  future. 

[Ed.  Note,— For  other  cases,  see  Trusts,  Gent 
Dig.  §  153;   Dec.  Dig.  «=>102(2).] 

3.  Limitation   or  Actions   *=>163(1)— Pab- 
TIAi  Patmkkt. 

Partial  payment  on  a  claim  barred  by  llmi' 
tations  renewa  its  life  as  to  the  balance. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {  642;  Dec.  Dig.  «=> 
163(1).! 

Appeal  from  Circuit  Court,  Bei^on  Coun- 
ty;  d  A.  Calvlrd,  Judge. 

Suit  by  Catherine  Koyl  and  another  against 
Henry  P.  Lay,  adminlatrator,  and  another. 
From  the  judgment,  plaintiffs  appeal.  Re- 
verae<J  and  remanded,  with  directions. 

W.  8.  Jaclison,  of  Warsaw,  and  Marie  A, 
MoOruder,  of  Sedalia,  for  appellants.  Hen- 
ry P.  Lay,  of  Warsaw,  and  Charles  B.  Xeat- 
er,  of  Sedalia,  for  respondenta. 

ELUSON.  P.  J.  This  Is  a  biU  In  equity, 
which  may  be  said  In  a  general  way  to  have 
for  Its  purpose  an  accounting  by  the  estate 
of  a  guardian  to  the  plaintiffs  as  wards  of 
the  deceased  guardian.  The  trial  court  dis- 
missed the  bill. 

John  A.  Meier  was  a  soldier  In  the  Civil 
War,  and  died  In  1863,  during  that  war,  leav- 
ing a  widow  and  three  infant  daughters. 
Two  of  the  daughters  are  the  plaintiffs  in 
this  action,  and  the  third,  Christina  Arm- 
strong, refusing  to  be  a  plaintiff,  was  made 
a  party  defendant  Helnrich  Mder  was  a 
brother  of  John,  and  married  his  widow  In 
1866,  and  they  had  five  children,  who  are 
defendants  herein.  Hcinrlch  died  in  1913, 
and  defendant  Lay  is  his  administrator.  His 
wife  liad  died  shortly  before.  These  plain- 
tiffs and  their  sister  Mrs.  Armstrong,  as  in- 
fant children  of  their  deceased  soldier  father, 
became  entitled  to  a  pension  from  the  United 
States  government.  Heinrlch  Meier  being 
their  stepfather  by  his  marjiage  to  tbelr 
mother,  was  appointed  their  guardian  and 
curator,  and  as  such,  in  1868,  received  the 
first  payment  6f  an  accumulated  pension, 
ametmttng  to  $615.  He  continued  to  receive 
the  quarterly  Installments  of  their  pension 
until  It  ceased  as  they  became  of  age. .  In  a 
few  weeks  after  Meier  received  the  flrat  pay- 
ment of  the  pension  h^  bought  a  farm  'of  120 
acres,  for  $720,  qpon  which  he  moved,  and 
there  he  lived,  with  his  wife,  and  raised  Ills 
stepeMldren  and  his  own.  In  1911,  after 
having  lived  on  this  farm  for  near  40  years, 
he  sold  It  f or  $9y220. 

Meiev,  as  guardian  for  his  stepchilflren 
(these  plaintiffs  and  Mrs.  Armstrong),  did 
not  make  a  settletnuot  with  the  probate  court 
of  Benton  county  for  3  years  from  his  first 
receipt  of  the  pension  money,  when  in  April, 
1871,    he    ftled    his    first    settlement,    which 


showed  a  balance  due  the :  diildtien  of  $1,- 
012.10.  There  Is  not  a  clear  dtetinctlon  be- 
tween the  years  of  other  aetasoMntiB,  bat  it 
may  fairly  be  aald  that  tw  madei  annnal  set- 
tlements to  tbe  year  18T7,  vbea  he  mede  a 
final  settlemait  of  Mrs.  Armstecmg's  Interest, 
who  had  become  18  yean  of  age,  ^bowing  a 
balance  due  her  of  $486.92.  In  1880  he  made 
a  itolnt  final  settlement  of  the  Interests  of  tbe 
two  plaintiffs,  who  also  bad  beeome  18  yean 
of  age,  showing  a  balance  due  each  of 
$0e6.92L  Each  of  tbe  wards  acknowledged 
and  receipted  paysa«at  of  the  separate  bal- 
ances found  to  be  due  them,  and  Meier  was 
discharged  as  guardian. 

It  Is  the  U>eory.  of  plalntUTs  that  the  guar- 
dian was  a  pocar  man,  living  on  a  rented 
farm,  when  he  recelveid  their  first  pension 
money  of  $675;  that  he  toongM  tb«  farm  <m 
whldi  they  were  raised,  paying  $720  for  it 
by  paying  out  of  their  money  the  cash  pay- 
ment of  $420,  and  giving  his  note  for  $300, 
with  a  deed  of  trust  on  the  place  to  secure  it; 
that  be  afterwards  gave  two  other  deeds  of 
trust  on  the  land,  paying  all  of  them  off  with 
their  money;  that  the  three  children  lived 
with  their  mother  and  stepfather  guardian 
until  tliey  wex»  each  married,  when  they 
went  to  homes  of  their  own;  that  from  the 
time  they  wei»  old  enongh  they  did  all  kinds 
of  farm  labor,  including  plowing  and  har- 
vesting; and  that  at  times  they  worked  as  do- 
mestics In  the  city  of  Sedalia,  turning  in 
their  wages  to  their  parents.  1^  the  settle- 
ments we  have. spoken  of  above  the  guardian, 
while  charging  himself  liberally  with  inter- 
est, makes  no  mention  of  any  loans  to  other 
persons,  and  we  can  draw  no  other  inference 
ttian  that  he  kept  and  used  the  pension  mon- 
ey as  his  own,  thinking  of  course,  that  ren- 
dering an  account  with  interest  would  be  all 
that  was  necessary.  The  settlements  show 
moderate  charges  for  all  items  with  which 
he  has  credited  himself,  some  seemingly  nom- 
inal. For  the  first  three  years,  the  children 
being  small,  there  is  an  aggregate  charge  of 
$39.25  for  clothing,  and  $8.60  for  German 
schooling,  and  $75  for  "caring  for  children." 
There  is  a  charge  for  schooling  and  clothing 
In  each  of  his  settlements  that  seem  reason- 
able enough;  and  In  his  second  settlement 
there  is  a  lump  charge  for  $300  for  board  for 
seven  years,  which  Is  but  little  more  tlian 
$14  per  year  each.  Again,  In  succeeding  set- 
tlements, the  board  charged  Is  $2  per  month 
each.  But  we  do  npt  altogether  agree  with 
counsel  that  the  guardian  Is  entitled  to  praise 
for  Ms  UberaUty  to  the  children  as  evidenced 
by  his  moderate  charges  and  bis  liberal  al- 
lowance of  Interest  on  the  money  in  his 
haids.  Tlie  Impression  which  the  record 
leaves  of  that  household  is  that  Idleness  was 
not  one  of  the  faults  of  these  cMldten.  They 
lived  i)lalnly  and  worked  nard,  and  at  no 
place  in  any  of  the  settlements  are  they  cred- 
ited with  labor.  Now  it  would  reasonably 
seem  that  In  the  number  of  years  they  llved-v^I/> 
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at  home,  tliree-«B«ra«'<of  tbe  time  whbU  tiMj 
were  of  aelf-siiKtatstaig  age  tbdr  labor  sb^alfl 
hsTe,  at  least,  eqnaled  tlieir  board  and 
clotbea. 

We  tblnk  the  evidence  enffideBtly  cleiur 
that  Meier  used  the  pension  money  of  Us 
wards  In  port  payment  for  tke  land  and  im* 
prorements.  He  seens  to  bare  had  nothing 
save  a  team,  some  cows,  and  other  personalty 
of  small  Tslne.  He  paid  $420  in  cash  on  the 
parchaae,  when  he  bad  fW6  of  their  money, 
bat  he  built  a  small  hons^and  also  put  np 
a  bam,  which,  with  other  necessary  Improve- 
ments, mnst  tuiTe  exhausted  the  remainder  ot 
that  sum.  Doubtless  the  fruit  of  his  own  ln> 
dnstry  contriboted  mateilaUy  to  the.  p>a>- 
chose.  He  was  recelrlng  their  pension  money 
quarterty,  and  wtaUe  ttae  setttements  do  not 
show  tbat  then  some  weife  In  uniform 
amounts,  they  all  exceeded  $150  per  axunnn. 
Furtbermare,  tbere  was  afflrmatlre  testimony 
to  the  effect  that  he  at  various  times  admit- 
ted that  the  cfaUdren's  moneiy  went  into  ttae 
farm.  Besides  this,  there  is  the  conoeded 
fact  that  after  he  sold  the  farm,  be  paid  to 
plalntur  Anna  (who  married  Palmer)  out  of 
the  proceeds  the  som  of  4S00.  The  evidenoe 
in  plalnturs  befaalf  was  that  this  was  a 
part  payment  of  wiiat  was  owing  ttt  her  on 
the  flnnl  settlement.  Dsfendsats  account  for 
it  in  a  very  naaatlBfaetory  way.  They  Insist 
that  Anna  asiced  him  for  It  to  hdp  her  and 
her  husband  pay  some  debts,  and  that  he, 
being  feeble  In  mind  and  body,  allowed  him- 
self to  be  persuaded.  We  feel  satisfied  from 
the  evidence  tliat  be  considered  bloseU  In- 
debted to  ber  on  acooont  of  the  guardianship, 
and  made  a  part  payment  of  the  balance 
found  In  bis  hands  on  the  Bnal  settlement 

Defendant  ChrisUna  Armstrong  and  plain- 
tiff Anna  were  offered  as  witnesses  (over  de- 
fendants' objection)  in  support  of  the  peti- 
tion, piiaintllQs  admitting  that,  slnee  tha 
gnardlan  was  dead,  nether  could  be  a  wit- 
ness In  her  own  favor,  the  testimony  of  each 
could  be  received  in  favor  of  the  other.  They 
were  heard  by  the  court  subject  to  objectioa 
at  the  close  of  the  case.  We  have  bad  a 
leamed  discusslan  of  the  qnestlon.  We  have 
considered  their  testimony,  and  since  we  fltad 
that  it  does  not  affect  or  control  the  conclu- 
sion we  have  come  toy  It  ,will  be  unnecessacy 
to  say  whether  they  shorlld  have  'been  per- 
mitted to  testify;  for,  conceding  their  testi- 
mony to  be  legal  evidence,  it  does  not  alter 
the  legal  situation  of  the  parties. 

The  respective  doiinael  have  likewise  fur- 
nished OS  interesting  arguments  on  the  ques-. 
tion  of  trustee  relationship  and  of  tike  doc- 
trine of  Im^ied,  resulttng,  amd  express  trusts. 
There  is  no  materffll  dittference  between  them 
as  to  tbe  Hiw  of  su<!h  reiationsMp.  Counsel 
for  plaintiffs  have  made  it  pialn  that  money 
of  a  wa:rd  invested  by  the  guardian  in  lands 
the  title  to  wbicb  be  tabes  tn  his  own  name, 
and  afteiwards  sells,  laey  be.  followed  lato 
the  sale  taouef  i<<cMV4d,  -at  t2ie  siHt  of  tbb 
former  wanL     Defendant's,,  ooynael  concede 


that  It  cuk.  Tbtt  point  ot  differaK*  batwcen 
them  relates  to  the  qusstlea  of  ieefees  and 
the  statute  of  UmitatkmB  wtth  its  arbitral^ 
and  speolflc  periods  within  which  aoti<ws 
muat  be  brought. 

[t]  Preliminary  to  stating  oar  conduaionB 
on  that  subject,  we  may  make  ear  views 
clearer  by  observing  tbat  we  think  tbat,  while 
a  trust  resulted  to  plaintiffs  for  the  amount 
of  their  money  wMdi  the  guardian  Used  in 
part  payment  for  the  farm,  and  while  the. 
land  might  have  been  subjeoted  to  a  lien  in 
their  favor,  yet  wlien  that  money  was  reg- 
ularly accounted  for  in  tlie  guanUsja's  set- 
tlements and  final  balances  stated  in  tbe  final 
settlement,  approved  by  the  probate  court 
and  accepted  by  tbe  wards  after  becoming  of 
a^,  such  baianeea  became  a  separate  indebt- 
edness from  the  guardian  to  each  of  his  for- 
mer wasda  for  which  be  and  the.  sureties  on 
big  bond  Would  be  liable.  We  need  not  say 
tbat  in  case  of  insolvency,  an  action  to  equi- 
ty ml^ht  not'  also  be  maintained,  enforcing 
a  Hen  against  the  land  for  ther  balances.  For 
tf  tbat  be  true,  the  fact  remains  that  on  a 
settlement  in  the  probate  court  an  ascertain- 
ed and  definite  Indebtedness  was  found  In 
favor  of  e^cb  of  the  wards  against  tbe  guard- 
inn,  which  was  recdgnlzed  by  them,  and  we 
have  no  doubt  the  Statute  of  limitations  be- 
gan to  run  as  to  eadi  sepflrtttely,  when  the 
settlement  was  made  and  the  guatdien  dis- 
charged. State  ex  rel.  v.  Hosba#,  86  Mo.  103; 
State,  to  tJse,  v.  Wini,  46  Ma  2M;  Johpson 
V.  Smith,  27  Ho.  681. 

But,  if  we  concede  that  a  trust  exlatad  aft- 
er the  final  settlement,  whi<4,  as  we  have  in- 
timated, might  be  enforced  agatBst  the  land, 
it  was  not  the  eontlBning  trost  of  guordien- 
sUp ;  it  was  a  resulting  trust  by  force  of  the 
law,  and  it  was  a  matured  claim  for  the  pur- 
pose of  applying  tbe  statute  of  Umltattons, 
when  the  amount  .was  finally  and  fully  as- 
certained as  eacb  of  the  wards  became- «f  age. 
Burdett  T.  May,  100  Mo.  13,  18,  12  B.  W. 
1056 ;  Beed  v.  Painter,  145  Mo.  341,  356,  46 
a.  W.  1089 ;  Hudson  v.  Gaboon,  198  Mo.  562, 
&1  S.  W.  72;  Jobnson  v.  Railway  Co.,  248 
Mo.  278,  296,  297,  147  8.  W.  1077 ;  Orsham  v. 
Wilson,  168  Mo.  App.  188,  153  8.  W.  88. 

While  plaintiffs,  in  the  opening  paragraph 
of  the  brief,  assert  that  the  trust  in  this  case 
arose  by  operation  of  law,  yet  throughout  the 
argument  there  is  every  Indication  of  an  en- 
deavor to  treat  tbe  ease  as  if  it  were  an  ex- 
press tnist  against  wtaicA  Umitatione  do  not 
run.  2  Perry  on  Trusts,  $  803.^  Of  course 
this  must  be  under  the  view  tbat  tbe  ttvat 
is  not  claimed  against  the  land,  for  an  ei- 
t>ress  trust  as  to  land  is  void  if  not  In  writ- 
ing. Section  SB68,  'B;'  S.  t90».  If  it  canmt 
be  claimed  against  the  land,  tt  should  fail 
against  the  safe  money  realized  on  the  land, 
for  it  is  only  throogti  tbe  land  that  the  sale 
money  may  he  followed. 

FIT  Plaintiffs  ins  therefore  flilven  to  a  po- 
MOon  «f  searing  ta  cresM  h  tiUM;  fn  mon^ 
by  v^AOa  of  the  gumttlBa  ins^g  a  cwitracit 
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with  each  of  them  whereby  he  promised  that 
be  would  pay  each  of  them  a  certain  sum  in 
the  future.  But  that  amounts  to  a  mere 
promise,  which  ought  not  to  be  connected 
with  an  express  continuing  trust  In  Soar  v. 
AshweU,  2  Q.  B.  Dlr.  (1893)  390,  393,  It  is 
said  that : 

"If  the  only  relation  which  It  is  proved  the 
defendant  or  person  charged  bears  to  the  mat- 
ter is  a  contractual  relation,  he  is  not,  in  the 
view  of  equity,  a  trustee  at  all,  but  only  a  con- 
tractor; and  equity  leaves  the  c<»itractual  re- 
lation to  be  determined  by  the  common  or  stat- 
ute law." 

In  referring  to  a  violation  of  ench  prom- 
ise, the  court  In  that  case  continued  with 
these  remarks,  which,  we  think,  are  especial- 
ly applicable  to  this  case,  both  as  to  the  ques- 
tion of  trust  and  of  the  statute  of  limitations, 
viz.: 

"If  the  breach  of  the  l*Ral  relation  relied  on, 
whether  such  breach  be  by  way  of  tort  or  con- 
tract, makes,  in  the  view  of  ^  court  of  ^uity, 
the  defendant  a  trustee  for  the  plaintiSj  the 
court  of  equity  treats  the  defendant  as  a  trus- 
tee, become  so  by  construction,  and  the  tmst  is 
called  a  constructive  trust;  and  against  tl)« 
breach  whioh  by  construction  creates  the  trust 
the  court  of  equity  allows  statutes  of  limitation 
to  be  vouched." 

Much  comment  is  made  by  plaintiffs  con- 
cerning wh^t  was  said  by  the  guardian  and 
plalntifTs  iqother  to  them  on  the  day  they 
started  into  town  to  malce  final  settlement, 
to  the  effect  that  if  they  Insisted  on  their 
money,  being  paid  to  them,  it  would  take 
their  home  from  them.  So  far  as  concerns 
the  application  of  the  statute  of  limitations, 
this  strongly  favors  the  defendants.  It  could 
only  mean  an  acknowledgment  that  balances 
would  be  found  due  them  by  the  court,  and 
if  plalntlfiEB  insisted  on  payment.  It  would 
make  it  necessary  to  part  with  the  home. 
Conceding  that  plaintiffs  were  induced  by  this 
appeal  to  them  to  acknowledge  receipt  of  the 
balances,  without  receiving  anything,  it  only 
shows  that  they  knew  of  the  money  due 
them,  and  each  volunteered  that  she  would 
not  demand  payment.  But,  from  a  legal 
standpoint,  we  think  they  could  not  make 
a  verbal  promise  which  would  reach  be- 
yond the  period  of  Umitatlons. 

[1]  We  therefore  conclude  that  whether  the 
evidence  puts  an  end  to  the  trust  at  the  time 
of  the  final  settlement,  or  whether  that  trust 
continued,  in  either  event  the  statute  of  lim- 
itations bars  the  action,  except  as  to  the  sep- 
arate sum  found  due  to  plaintiff  Anna  Palm- 
er, to  whom  the  payment  of  $800  was  made, 
reducing  the  original  amount  of  $90C.92  due 
her  on  the  settlement  to  $196.92,  that  pay- 
ment having  the  effect  of  renewing  the  life 
of  the  claim  as  to  that  balance. 

While  there  is  neither  sentiment  nor  equi- 
ty in  a  statute  fixing  an  arbitrary  period  be- 
yond wliich  a  right  cannot  be  asserted,  yet 
it  assumes  the  phase  of  benevoAence  in  this 
caset  These  parties  have  been  of  age  and 
final  settlements  bav.e  been  made  hy  their 


guardian  for  more  than  86  years.  At  any  time 
during  this  period  they  could  have  taken  writ- 
ten acknowledgment  of  indebtedness  for  wliat 
they  say  is  due  them,  or  they  could  have 
brought  suits  for  such  sums.  The  testi- 
mony of  two  of  th«n  shows  ttiem  to  be  intel- 
ligent married  women  vrith  families,  yet  they 
have  stood  by  until  eveiry  one,  but  themselves, 
who  would  be  supposed  to  know  of  the  mat- 
beea  Invc^Ted  have  died.  The  probate  judges 
and  derk  may  have  known  much.  They  were 
not  witnesses,  and  are  said  to  be  dead.  Tbe 
farm  was  sold  withoat  objection  from  them 
and  without  an  effort  to  seeore  tlte  proceeds 
for  more  than  3  years.  The  mother  died,  and 
finally  the  stepfather  and  guardian.  That 
about  closed  out  the  witnesses  who  were  in 
position  to  know,  and  wlio  may  have  had 
much  to  say  if  an  opportunity  had  been  pre- 
sented in  their  lifetime. 
.  We  have  been  saved  nraefa  lahor  in  the  case 
by  tlie  able,  dear,  and  thorough  manner  In 
wtiich  counsel  for  ca<dt  party  iiave  present- 
ed it 

The  Judgment  will  be  reversed  and  tbe 
oause  remanded,  wUh  <tirection8  to  enter 
Judgment  for  defendants,  exc^t  as  to  plain- 
tiff Anna  Palmer.  A  Judgment  wiU  be  enter- 
ed in  her  favor  for  $196.92,  with  6  pec  cent 
Interest  from  the  4th  day  of  November,  1911, 
the  date  of  demand  end  the  payment  made 
on  her  claim.    All  concur. 


JOHNSON  V.  MI8SOUBI  PAO.  BY.  CO.  et  aL 
(No.  12037.) 

(Kansas    City    Court    of   Appeals.      Missouri. 

June  12,  1916.    Reheanng  Denied 

July  3,  1»16.) 

1.  Cabriebs    <8:»218(10)— Live    Stock— Spe- 
clai.  contbact — notice  of  glaitc. 

A  consignee's  written  receipt  for  the  deliv- 
ery of  live  stock  is  not  the  written  notice  of 
claim  for  damages  required  under  the  bill  of 
lading. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  {8  874-«9«,  847;  Dec  Dig.  «sasil8 

ao).i 

2.  Oabbiebs  4=»218(S)— Livx  Stock— Bhcoial 
OoNXBAor— Vauwtz— NOIIOE  OF  Claui. 

A  bill  of  lading  provision,  requiring  writ- 
ten notice  of  claim  for  damages  to  the  carrier 
within  a  certain  time  after  live  stock  is  deliver- 
ed and  before  mingled  with  other  stock,  is  valid. 
iKd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  674-696,  938;  Dec  Dig..  «=»218 
(3).] 

3.  Cabbuus  «=»218(S) — Live  Stock— SpeoiaIi 
CosTBACT— Notice  op  Claim. 

The  provision  needs  no  speeiai  considera- 
tion to  support  it 

[Ed.    Note.— For   other   cases,    see    Garrieia, 
Cent  Dig.  SS  674-^96;  Dec  Dig.  <S=p218(5).] 

4.  COKMEBOB  43>S-^£iX3I.UBIVS  BlOUI^TION— 

Cabbxaqe  or  Live  Stock. 
The  effect  of  failure  to  give  such  notice  as 
to  an  interstate  shipmeBt  is  determined  exclu- 
sively by  tbe  federal  statetes  and  d«ci8ioik& 

[Ed.  Note.->-For  iather  esses,  see  Gommerce, 
Cent  Dig.  i  6',-  Dec  Dtt>  «»8.1 
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5.  Cabbihb    «3>af8(10)— Ijivb    SnKK— San* 

CIAI.  GOHTKACI^—EmOI  or  BSBAOIL 

Xbe  failure  to  give  the  notice  bar*  the  ahip^ 
per'a  right  of  action. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  674-696,  947;  Dec.  £Kg.  «s»218 
(10).] 

6.  Cabbxebs  «=>218(10)— liivB  Stook— Spe- 
cial,  CONTBAOT— JJOTlCB  or  CI.AIM. 

Bad  order  notations  on  the  freight  bill  do 
not  take  the  place  of  such  notice. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  Sf  674-696,  947;  Dec.  Dig.  «=» 
218(10).] 

7.  Cabkiebs  «=»218(10)— liivff  Stock— Spk- 
ciAi.  CoNTBAcT— Notice  or  C1.AIM. 

An  oral  notice  of  claim  for  damages  to  a 
station   agent  is  insufficient. 

[EW.  Note.— For  other  oaaes,  see  Carriers, 
Cent  Dig.  $3  674-696,  947;  Dec.  Dig.  «=» 
218(10).] 

&  Cabbixbs    <s=»218(10)— IdTx    Stock— Sf*- 
ciAL  Contract — Notjok  of  Culiii. 
The  knowledge  of  the  station  agent  at  des- 
tination  that  the  stock   was  injured  does  not 
render  the  written  notice  anneccEsary. 

[E!d.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  i|  674-686,.  M7i  Dec  Dig.  .<S=p 
218(10).] 

9.  Cabbiebs  ®s>207(l)— Special  Cohibact. 

A  shipper  of  live  stock  is  precluded  from 
contending  that  his  shipment  was  not  made  un- 
der the  bill  of  lading,  in  view  of  his  signature 
thereto  and  the  Carmack  Amendment  (Act  June 
29,  1906,  c  3501,  §  7,  pars.  11,  12,  34  Sut  693 
[U.  S.  (Som^.  St  1918,  8  8392]),  requiring  a 
written  contract  of  shipment. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Dec.  Dig.   «S=»207(1).] 

10.  Cabbiebs  «=»218(11)— I/Ive  Stock— Spe- 
cial Contract— Notice  or  Cu.ik — Waiv- 
er. 

The  failure  to  fpve  notice  of  claim  for  dam- 
ages cannot  be  waived  by  the  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  $f  674-496,  948;  Dec.  Dig.  9=!> 
218(11).] 

11.  ExcxFTioKS,  Bnx  or  «=s>32(3)— Speciai. 
Judge— Signatdbe. 

Appellee  cannot  complain  because  the  bill 
of  exceptions  was  signed  both  by  the  trial  judge 
and  a  spetial  judge,  who  "was  acting  during  the 
trial  court's  iUneas,  at  the  time  of  signature. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  §  39;  Dec.  Dig.  <S=>32(3).J 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Frank  G.  Johnson,  Judge. 
"Not  to  be  officially  published." 
Action  Iqr  J.  A.  Johnson  against  the  Mis- 
souri Pacific  Bailway  (Company,  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peaL    Keversed. 

White,  Hackney  &  lijroBs,  of  Kansas  City, 
fbr  appellants.  Horace  Klmbrell  and  Martin 
3.  O'DoimeU,  botb  of  Kansas  City,  for  re- 
spondent. 

'TRIMBI/E,  J.  This  Is  a  suit,  under  the 
Cannaclc  Amendment  to  the  Hepburn  Act, 
against  the  defendants,  being,  respectively, 
the  Initial  and  delivering  carriers  of  a  shlp- 
m«it  at  tmrses  from  Kansas  City,  Mo.,  to 
Augusta,  Ark.  The  suit  was  for  damages* 
arising  by  reason  of  injuries  inflicted  upon 
the  tiorses  dnring  transit. 


[t-B]  Xhe  shipping  coatroet,  signed  by  cta>- 
Hat  ana  diippar,  provided  for  a  written  ao- 
tlce  of  clalBi  for  damages  to  be  given  the 
carrier  within  a  certain  time  after  delivery 
of  the  stock  at  destination  and  before  remov- 
al and  mingUng  of  some  with  other  stock. 
Tlie  answer  set  up  this  clause  of  the  con- 
tract and  pleaded  tts  noncoitpliance  as  a 
bar  to  the  action.  No  written  claim  for  dam- 
ages was  ever  presented  in  accordance  with 
said  provision  of  the  contract  The  written 
ddivery  receipt  of  the  stock  signed  by  the 
plaintiff  consignee,  identified  In  the  record  as 
Exhibit  B.,  can  in  no  way  be  construed  as, 
or  tortured  Ibto,  a  claim  for  damages.  The 
provision  is  valid  and  binding  npon  the  etilp- 
per.  Missouri,  ietc,  B.  Oo.  t.  Harriman,  227 
U,  8.  657,  33  Sup.  Ot.  897,  67  L.  Ed.  690. 
It  Is  an  agreement  tbat  may  be  Incorporated 
ia  a  general  form  of  bill  ot  lading,  and  does 
not  have  to  have  a  special  consideration  to 
support  tt.    Johnson  v.  Chicago,  etc.,  B.  Co., 

177  Mo.  App.  104,  -hOi  S.  W.  162w  The  Ship- 
ment, being  one  in  Interstate  commerce,  Is 
governed  exclusively  by  federal  law  and  fed- 
eral decisions.  Consequently  It  is  us^ess  to 
atteaipt  to  avoid  the  result  of  failure. to  give 
notice  by  invoking  the  benefit  of  any  state 
rule  prevailing  on  the  subject  prior  to  the 
entry  by  Congress  into  Che  field  of  legislation 
on  tile  subject  of  the  liability  of  interstats 
carriers.  Such  federal  legislation  is  e:SclUt 
sive  and  supersedes  all  state  laws,  rules,  and 
regulations  in  force  prior  thereto.  Hamilton 
V.  Chicago,  etc.,  K.  Co.,  177  Mo.  App.  146^ 
l&l  S.  W.  248.  And  a  faUnre  to  comply  with 
the  reaulrement  as  to  notice  bars  the  ship- 
per's action.  McBlvaln  v.  St  Louis,  etc.,  R. 
Co.,  176  Mo.  App.  879,  168  S.  W.  464 ;  Smith 
V.  St  liOuls,  etc;,  B.  Co.,  186  Mo.  App.  401, 
171  S.  W.  635. 

[•-B]  Notations  on  the  freight  bill  that  the 
freight  Is  in  bad  order  do  not  constitute 
such  notice,  nor  .take  the  place  thereof.  St. 
Louis,  etc.,  R.  Co.  V.  Overton  (Tex.  Civ.  App.) 

178  S.  W.  814.  The  talk  made  by  the  con- 
signee to  the  station  agent  did  not  con- 
stitute even  oral  notice  that  a  claim  would 
be  presented;  but,  even  if  he  bad  informed 
said  agent  orally  that  a  claim  would  be  pre- 
sented, it  would  not  have  been  a  compliance 
with  the  provision  requiring  written  noUca 
Kidwell  V.  Oregon  Short  Line  E.  Co.,  208  Fed. 
1,  125  C.  O.  A.  313.  So.  also,  knowledge  on 
the  part  of  the  station  agent  at  destination 
that  the  stock  was  Injured  does  not  render 
unnecessary  the  presentation  of  a  written 
notice  that  claim  for  damages  will  bd  made. 

"It  is  a  precaution  of  obvious  wisdou,  and 
in  no  respect  repugnant  to  public  policy,  that 
the  cnrrier  by  its  contracts  should  require  rea- 
sonable notice  of  all  claims  against  it,  even  with 
respect  to  its  own  operations."  Qeorgia,  etc., 
R.  Co.  V.  Blish  Milling  Co.,  241  U.  S.  190,  36 
Sup.  Ct  641,  60  U  Ed.  — .  decided  by  U.  S. 
Supreme  CJonrt  May  8,  1916. 

[9]  The  shipper  will  not  be  heard  to  say 
I  the  shipment  was  not  upon  the  written 
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tnct  of  shipment,  In  Tiew  of  the  tact  that 
iM  signed  the  coBtraat  and  the  CanuBxik 
Atnendnunt  requires  the  carrier  to  put  the 
eontract  of  shipment  in  writing. 

[10]  Nor  can  the  fallnre  to  give  notice  be 
waived.  Phillips  v.  Grand  Trunk  Railway, 
2Se  n.  8.  662,  loc  dt  66T,  36  Sup.  Ct  444, 
59  Ij.  Ed.  774;  Banaka  v.  Missouri  Padfle 
Ry.  Co.,  186  S.  W.  7,  decided  by  this  court 
March  6,  1916 ;  Georgia,  etc.,  K.  Oo.  ▼.  Bllsh 
Milling  Co.,  supra. 

[11]  The  motioB  to  dismiss  the  appeal  be- 
cause of  supposed  errors  in  the  record  prop- 
er and  in  the  signing  of  tlie  bill  of  exceptions 
Is  without  merit  The  record  shows  that 
the  verdict  was  returned  and  Judgment  r«i- 
dered  on  April  29,  1S15.  This  was  a  part  of 
the  March  term  of  that  year.  The  motion 
for  new  trial  was  filed  in  open  court  on 
the  next  day,  April  30,  1915.  The  moticMi 
for  new  trial  lay  tmdisposed  of  until  the 
September  term,  1915,  when  on  September 
2,  1915,  the  motion  was  overruled,  and  on 
the  10th  of  that  month  an  appeal  was 
duly  allowed.  It  seems  that  tite  trial  was 
had  before  Hon.  Frank  G.  Johnson,  but  when 
the  bill  of  exceptions  was  filed  and  ordered 
made  a  part  of  the  record  at  tlie  November 
term,  1915  (in  accordanie  with  the  time  al- 
lowed for  filing  bill  of  exceptions,  though 
under  the  law  as  it  now  stands  same  may  be 
filed  at  any  time  before  appellant  is  re- 
quired to  serve  copies  of  its  abstract  and 
brief),  A.  W.  Brewster  was  acting  as  special 
judge  in  Judge  Johnson's  place,  who  was  off 
the  bench  at  the  time  on  account  of  illness. 
He  signed  the  bill  as  special  judge,  but  ap- 
pellant, out  of  caution,  got  Judge  Johnson 
to  sign  it  also.  We  fail  to  see  how  any 
complaint  can  exist  because  botii  of  ttaem 
signed  It. 

It  follows  from  what  has  been  said  here- 
inabove that  the  judgment  most  be  reversed. 
It  is  so  ordered.    All  ccHicur. 


KINO  V.  Missorni  dairy  CO.  et  aL 

(No.  12072.) 

(Kansas    C3tv    Court    of    Appeals.      MissoarL 

June  12,   191C.     Rehearing  Denied 

July  3,  1916.) 

1.  Appeai,  and  Erboe  @=>854(6) — New  Tbxal 
—Review. 

Though  no  reasons  are  xlven  by  a  trial  court 
for  sustaining  a  motion  for  a  new  trial,  appel- 
lee mny  show  that  the  order  was  right  under 
any  of  the  grounds  stpted  in  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  {f  3423,  3424;  Dec  Dig.  <3sb 
feO-KG).] 

2.  TaiAti     •s»251(8)  —  iNSTBtrcnoRS  — '  Con- 

POBMITY   TO    PUilAUINO    AND   IsaVBS. 

In  an  action  for  damages  for  personal  in- 
jury resulting  from  the  concurrinj?  negligence  of 
a  dnii7  company  and  an  express  company, 
\rherein  the  petition  -  alleged  that  while  plain- 
tiff was  standing  near  the  express  company's 
agent  the  dairy  company's  servant  carelessly 
and  ncgHspntly  thrpw  or  pitched  an  empty  milk 
can  toward  plaintiif,  and  ttiat  the  express  com- 


pany's agent  negligently  failed. to  oatdi  or  stop 
It,  by  rcasiMi  of  which  it  struek  aad  injured 
plaintiff,  an  instruetioQ  Bremisiaa  that  the  ex- 
press company's  agent  UMtructei  or  directed 
the  dairy  compan^^'s  servant  to  pitch  a  can, 
stating  a  hypouiestB  necessary  to  toe  plaintifTs 
case  not  found  in  the  petition,  in  the  absence 
of  any  offer  to  amend,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  593;  Dec  Dig.  «=>251(®.] 

3.  Pleadinq  «=>6(17)— Fact  ob  Corolubion 

In  such  petition,  an  allegation  that  the 
dairy  company's  agent  carelessly  and  negligent- 
ly pitched  a  can  to  the  express  company's  agent, 
and  that  the  latter  was  negligent,  merely  plead- 
ed a  conclusion  as  to  the  negligence  of  the  ex- 
t>ress  company's  agent,  and  hence  did  not  show 
that  the  can  was  thrown,  and  that  it  might 
have  been  caught  if  the  agent  had  made  an  ef- 
fort to  do  so. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  M  12,  IS;  Dee.  Dig.  «=»8(17); 
Negligence,  Cent  Dig.  f  182.} 

4.  AWBAI,  A.ND  Ebbor  i3=»198(9)— Prbbbnta- 
TioN  OF  Objbctions— Pleadinci— Cattse  or 
Action. 

The  point  that  tte  plaintiff's  petition  states 
no  cause  of  action  may  be  irat  iavoked  in  the 
appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §1  1232-123« :  Dec.  Dig.  <©=» 
193(9) ;  Pleading,  Cent  Dig.  fl  1855,  1362.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

"Not  to  be  officially  published." 

Action  by  Charles  H.  King  against  the  Mis- 
souri Dairy  Company  aivi  another.  Judg- 
ment for  defendant  Dairy  Company,  and  for 
plaintifiE  agaiast  flefendaiit  Express  Compa- 
ny. From  an  order  granting  the  Express 
Company's  motion  for  a  new  trial,  plalntifF 
appeals.    Affirmed. 

Glean  R.  Donaldson  aad  Tbeoph.  L.  Cams, 
both  of  Kansas  City,  for  appellant  Lathrop, 
Morrow,  Fox  &  Moore  and  George  J.  Mer- 
sereau,  aU  of  Kansas  City,  for  respondents. 

ELLISON,  P.  J.  Plaintiff's  action  was  In- 
stituted to  recover  damages  for  personal  in- 
jury alleged  to  have  been  received  through 
the  concurring  negligence  of  both  defendants. 
l*e  verdict  was  in  Ms  favor  against  the  de- 
fendant Express  Comi>any,  and  was  also  in 
favor  of  the  defendant  Dairy  Company.  Aft- 
erwards the  court,  on' motion  of  the  Express 
Company,  set  the  verdict  aside  and  granted 
a  new  trial.  No  reasons  were  stated  by  the 
court  for  its  action.  Plalntift  thereupon  ap- 
pealed from  that  order. 

[1]  The  rule  is  that,  though  oo  reasons  are 
given  by  a  trial  court  for  sustalniog  a  mo- 
tion for  new  trial,  the  party  filing  the  mo- 
tion may  show  the  order  was  right  under 
any  ot  the  grounds  stalled  tn  tbe  motlou: 
Crawford  v.  Stockyards,  215  Mo.  402,  114  S. 
W.  1067;  Stonsr  v.  Royar,  200  Mo.  444,  400, 
98  8.  W.  601;   Pierce  v,  Lee,  187  M:<o.  480,  06 

5.  W.  426;   State  ax  reL  v.  Thomu,  MS  Ma 
65,  73,  149  S.  W.  318. 

[t]  It  seems  that  the  Dairy  Company  was 
returning  empty  milk  cans  through  tite  Ex 
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PK8»  OantUKh  ft»4  tli»t<«ii  cmplosrft  of  tbe 
Dairy  Gonpany  was  deUveitng  them  to  the 
Express  Company  by  ttarowlDl;  them  UK  his 
wagon,  one  at  &  time,  (o  the  a^ent  of  the 
latter  comijuuiy,  and  that  ^  wool^  catch 
each  one  aad  aet  It  down;  that  preaeotly 
plaintiff  approached  the  Kxpress  Company's 
agent  and  ashed  him  t»  etgn  «  receipt  The 
unloading  of  the  cana  ceased  while  this  was 
being  done,  and  when  the  receipt  was  signed, 
and  Willie  plaintiff  wb»  yet  standing  about 
two  feet  from  the  Ezpreas  Ooaipany's  ageot, 
the  work  was  resumed  by  the  Dairy  Compa- 
ny man  OQ  the  wagon  pitching  anotUer  can. 
The  charge  In  the  petition  Is  that  while  plalh- 
tiff  waa  so  standing  the  Dairy  Company  man 
"carelessly  and  BegUgently  threw  or  pitched 
an  empty  milk  can  toward  this  plaintiff,  and 
that  the  agent  of  defendant  Express  Compa- 
ny then  and  there  carelessly  and  negligently 
failed  to  catch  «r  stop  said  milk  can  when 
thrown  to  him,  by  reason  of  which  negli- 
gence on  the  part  of  said  agents  of  both  de- 
fendants" tfa«  can  atmck  and  inloired  the 
plaintiff. 

The  first  InstmcUon  for  plaintiff  brought 
an  issue  into  the  case  not  found  in  the  pe- 
titloB,  viz.,  that  the  Sixpreea  Company's  agent 
"instructed  or  directed"  the  Dairy  GcMnpa- 
ny's  man  to  pitch  a  can.  It  la  clear  that  the 
object  in  inserting  this  new  propositioh  in 
the  instruction  was  to  forestall  the  Idea  or 
niggestion  that,  if  the  Dairy  Company's  man 
pitdied  the  can  without  the  order  or  sanc- 
tion of  the  fixpress  Company's  agent,  he 
could  not  very  well  be  blamed  for  not  catch- 
ing it,  and  the  entire  fault  lay  with  the 
Dairy  Company's  man.  In  the  drcumstane- 
es  developed  by  the  evidence,  the  Instruc- 
tion stated  a  hypothesis  necessary  to  plain- 
tiff's case  which  Is  not  found  in  the  petition. 
There  being  no  offer  to  amend  the  petition. 
It  was  error  to  give  this  instjructlon. 

In  Black  V.  Street  Railway,  217  Mo.  672, 
117  f?.  W.  1142,  Judge  Graves  delivered  a 
separate  concurring  opinion,  which  we  do 
not  understand  was  disapproved  l^  the  oth- 
er members  of  the  court,  in  vthlcb  he  said: 

"1  think  inBtnietion  numbered  1  for  the 
plaintiff  is  broader  than  the  eHegationR  of  the 
petition,  and  in  tbaf  is  erroneous,  However 
broad  a  scope  the  evidence  in  a  case  may  take, 
and  however  proper  an  Instruction  would  be 
(nmridered  from  the  standpoint  of  the  evi- 
dence introduced)  as  to  b«vinj(;  sofficiout  evi- 
dence to  support  it,  yet  if  such  instruction  goes 
beyond  the  purvievy  of  the  pleadings,  it  is  nev- 
ertheless erroneons.  In  other  words,  a  cor- 
rect and  proper  instruction  must  be  (1)  m  in- 
stractioa  based  upop  and  authorised  by  the  evi- 
dence; and  (2)  an  instruction  in' no  wise  going 
beyond  the  purview  ni  the  pleadings.  If  in  the 
trial  of  a  cause  the  court  permits  the  evidence 
to  assume  a  broader  scope  than  indicated  by 
the  petition,  such  does  not  authorise  an  instruc- 
tion broader  in  terms  than  Is  the  petition.  'A 
mart  does  not  possess  the  power  to  change  by 
ia«tructio»  the  tssocs  wbkdi  the  pleadings  pen' 
ait* " 

Afttrwaxda,  to  Hott  ▼.  Xailsoad,  2S»  Mo, 
28S,  308,  121  &  W.  lao,  In  an  opinion  con- 


(mcred  ]«  by  the  -whole  court;,  l>e  used  this 
language:    .         ,  . 

"It  bos  loan  been  the  rUle  of  tMs  coart  that 
the  iastructions  sbOjiM  net  only  be  within  the 
scope  of  the  evidence,  bat  within  tlie  scope  of 
the  petition  as  well.  For  a  collation  of  the  au- 
thorities see  separate  eoaeurring  opinion  in 
Black  V.  Railroad,  217  Moj  686  [U7  H.  W. 
1142]." 

And  this  View  is  aSMned  In  Scrlvner  v. 
BaUroad,  260  Mo.  421,  4S2,  169  S.  W.  83. 

[3]  Portbermore,  we  think  tlie  petition,  In 
attempting  to  state  a  case,  merely  pleads  a 
conclusion  that  the  ageat  of  the  Express 
Company  was  negligent  In  order  to  proper^ 
ly  state  a  cause  of  action,  it  should  be 
antended  so.  as  to  show  that  the  can  was 
thrown,  and  that  it  conU  bave  been  caught 
by  the  agent,  if  he  had  endeavored,  or  made 
a  proper  effort,  to  do  ao.  As  the  petition 
stands  it  contains  an  allegation  that  the 
dairyman  carelessdy  and  negligently  pitched 
the  can  to  the  expreasman.  If  that  means  the 
manned  in  whl<4i  be  pitched  it,  It  might  af- 
ford good  cause  for  failure  to  catch  It  If 
it  means  th«  time  whep  it  was  pitched,  other 
oonsideratipua '  would  «rise.  It  is  therefore 
necessary  that  plaintiff  should  state  his  case 
la  such  way  ,ttat  It  jBOKf  M  known  upon 
what  It'Pesta. 

[4]  Plaintiff  objects  to  defendant's  raising 
the  point,  at  this  stage,  that  no  cause  of  ao- 
tion  was  stated.  Satdi  point  can  be  made  at 
any  time.  It  mby'  be  invoked  by  a  defend- 
ant for  the  first  time  In  the  appellate  court. 
Hoffman  v.  ifcCracken,  lea  Mo.  337,  3*?,  67 
S.  W.  878.  ^here  Is  perhaps  no  point  at 
practice  oftener  stated  in  the  repoirts  thaa 
this. 

The  judgment  is  affirmed.    All  concur. 


CARBADINB  v.  FORD  et  aL     (No.  14427.) 

(St.  I/onls  Court  of  Appealsi     Missouri.     June 

&  1016.     On   Motion  for  Rehearing  and  to 

Transfer  to  Supreme  Coart,  July  11,  mitt.) 

1.  HoNiciPAi,  CoaPoaATioRB  €E^706(7)— In- 

JUSIES  TO   PSBSONS  ON  SxaEBX8->A0TION8r— 

JuET  Question. 
In  an  action  for  injuries  rec<dved  in  a  colli- 
sion with  defendant's  electric  coupe,  tJie  question 
of  plaintiff's  contributory  negligence  held  under 
the  evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1618;  Dec.  Dig. 
«a>7WC7).] 

2.  MUNICIFAI.      CORPOBATIONS      ®=»705(2)      — 

Streets— DuTT  of  Caxe. 
A  pedestrian  has  the  same  riirht  on  a  strefet 
as  a  driver  of  a  vehicle,  and  is  no  more  bouufl  to 
watch  ftlr  the  approach  of  motor  cars  than  mo- 
torists are  bound,  to  watch  for  him.     - 

[Ed.  Note.— BV»r  other  esses,  see  Municipal 
Corporations,  Cent  Dig.  1 1615 ;  Dec.  Dig.  «=> 
705(2).] 

8;  Mt'TJTCrPAI,     COBPOBATIONS     C=e>TO'(l<))     — 
CONTRinUTORT  NBOLIOENC«— RBCOVeAY. 

For  on  itt}ured  part;y's  recovery  to  be  de- 
feated on  the  ground  of  contributory  negligence, 
his  negligonoe  must  have  been  such  as  to  enter 
into  and  form  the  direct  and  efllcient  cause  of 
the  injury.     Therefore  slight  negligence   by 
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pedestrian  rnii  down  by  an  electric  ceape  will 
not  bar  recovery,  where  her  negligence  did  not 
enter  into  the  efficient  caiue  of  fiie  accident  and 
the  driver  of  the  coupe  was  gnilty  of  negligence 
and  of  failure  to  follow  Laws  1011,  p.  380, 
§  9,  requiring  motorists  to  use  the  highest  degree 
of  care  to  prev«nt  injuries  to  persons  traveling 
over,  upon,  or  across  a  public  street. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {$  1616,  1617;  Dec. 
Dig.  <S=»705{lO).)  , 

4.  Municipal  Cobpobations  e=5>705(10)— In- 

JT7BIE8  TO  PeBSONS  ON  StBEETS— DEOBEE   OF 

Oabe. 
▲  pedestrian  about  to  cross  a  street  is  not, 
where  he  sees  a  motor  car  at)proaching.  bound  to 
continue  his  observation  until  he  reaches  a  place 
of  safety. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §g  1615,  1617;  Dec 
Dig.  «=»705(lO).] 

5.  MUNICIPAI.  COBFORATIOHS  «s>705(10)  — 
StbeETS— INJUBIES    TO    PEB60NS   IJFON. 

Where  a  pedestrian  about  to  cross  a  street 
sees  a  motor  car  approaching,  but  the  ear  is 
at  such  a  distance  that  under  ordinary  circum' 
stances  he  could  safely  cross  ahead  of  it  he  ia 
not  guilty  of  negligence  in  starting  across  the 
street  in  front  of  the  car. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g|  1616,  1617;  Dec. 
Dig.  «=»705(10).] 

6.  Appbai,  and  Ebbob  e=>2Sl'(3)— PbBSEnta- 

TION  OP  G  BOUNDS  OF  REVIEW  IN  COUBT  BB- 

Low— Scope  op  Opjections.  t 

An  objection  that  an  ordinance  was  not  ad- 
missible midfir  the  petition  is  so  general  that  it 
presents  nothing  tat  rerview,  end  complaint  can- 
not be  made,  on  the  ground  that  the  ordinance 
was  not  specifically  pleaded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  1299;  Dec.  Dig.  <g=9231(3); 
Pleading,  Cent  Dig.  §  1439;  Trial,  Cent.  Dig. 
if  1»4-196,  198-200,  689,  690,  694,  696.] 

7.  Trial  iS=>84(1) — Objection  to  Etidencb— 
Questions  Eaibed, 

An  objection,  in  an  action  by  one  run  down 
by  a  motor  car,  to  the  introduction  In  evidence 
of  an  ordinance  regulating  the  speed  of  such 
vehicles,  does  not  raise  the  question  that  the 
ordinance  is  invalid  a?  being  in  conflict  with  the 
general  statute  relating  to  motor  vehicles. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  g§  211-213,  220,  221;  Dec  Dig.  «=»84(1).] 

8.  Municipal  Cobpobations  ^=3705(4)  — 
Stbebts-^Injubieb  to  Pbbsons  Upon— nko- 

LIOENCE. 

Where  a  municipal  ordinance  fixed  the  speed 
at  which  motor  vehicles  might  be  operated,  the 
operation  of  a  motor  vehicle  at  a  speed  in  ex- 
cess of  that  authorized  by  the  ordinance  is  neg- 
ligence per  se. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §§  1515,  1517;  Dec 
Dig.  «8=»705(4).] 

On  Motion  for  Rehearing  and  to  Transfer  to 
Supreme  Court 

9.  Appeal  and  Ebrob  «=»1078(1)— Briefs— 
Raisino  of  Contbntionb  in  Reply  Bsner. 

Assignments  of  error  not  raised  in  the  ap- 
pellants' original  brief,  but  presented  by  their 
reply  brief,  need  not  be  considered. 

[fcJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4266 ;  Dec  Dig.  <S=3l078(l).] 

10.  Municipal  Cobpobations  «=>706(1)— In- 
juries TO  Pebsons  on  Streets— Petition- 
Sufficiency. 

Where  the  petition  of  plaintiff,  who  was  run 
down  by  a  motof  car,  alleged  defendants'  xidlA- 


HvdB  bot  ianly-  of  'ttnAfetpait  oMfcuuMes  regulat- 
ing motor  vahielM,  but  of  atatutes  av^cable  to 
such  vehicU;  the  pletition  ia  not  objectionable  aa 
being  insufficient  to  state  a  cause  of  action  un 
the  ground  that  the  ordinances  were  invalid. 

[Ed.  Note.— For  other  cases,  eee  -MnnlcitMl 
Corporations,  Cent  Dl«.  {  1518;  Dec  Dig.  «ss> 
706(1).] 

11.  CoNsrrruTioNAi.  I<aw  «=9>48(1}— Tna  or 
Raising  QIvestion. 

A  constitutional  question  should  be  raised 
as  soon  as  it  may  be  under  the  circumstances  of 
the  given  case,  or  It  will  be  waived. 

[Ed.  Note. — XY>r  other  cases,  see  Gonstitntion- 
al  Law,  Cent  Di«r.  g  41 ;    Dec.  Dig.  <S=»43(1).J 

12.  OouxTS  «s»281(23)— CteKTinoATB  to  Su- 
pbeme   CouBiv-CoNSTiTvnoNAL  Question. 

The  petition  of  plaintiff,  who  was  run  down 
by  a  motor  car,  averred  that  defendants  violated 
not  only  the  municipal  ordinaaces  but  the  state 
statutes.  At  trial  defendanU  made  general  ob- 
jections to  the  introduction  of  the  orcfinances  in 
question,  but  the  principal  defense  was  that 
plaintiff  was  guilty  of  contributory  negligence. 
Neither  in  objections  to  instructions  nor  in  the 
motion  for  new  trial  did  the  defendants  raise  the 
proposition  that  the  ordinances  were  invalid  be- 
cause conflicting  with  the  general  motor  laws. 
Meld  that,  the  question  not  being  raised  at  the 
earliest  possible  time,  it  was  waived,  and  the 
case  will  not  be  certiaed  to  the  Supreme  Court 
on  the  ground  a  constitutional  question  was 
involved.  ' 

[Ed.  Note.— BV>r  other  cases,  see  Courts,  Gent 
Dig.  I  668;  Dec.  Dig.  «s>28l(22) ;  Appeal  and 
Error,  Cent  Die-  I  1773.] 

13.  Appeal  and  Ebbob  $=3l70<2)— Fbesknta- 

TION  OF  <3B0UNDS  of  REVIEW  IN  CoUBT  BE- 
LOW—NECESSITY. 

Under  Rev.  St  190G,  I  2081,  declaring  that 
no  exceptions  shall  be  taken  in  any  appeal  or 
writ  of  error  to  any  proceedinir  in  the  lower 
court  except  such  as  have  been  expressly  decid- 
ed by  such  court,  the  question  of  the  validity 
of  municipal  ordhiances  regulating  the  speed 
of  motor  vehicles  cannot  be  raised  an  aiipeal 
where  not  raised  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^rror,  Cent  Dig.  §{  1037,  lOSS;  Dec  Dig.  <S=> 

14.  Appeal  and  Erbob  <S=>193(9)— Questions 
Presented  Fob  Review  —  Sufficiency  of 
PxTmoN. 

The  sufficiency  of  a  petition  to  state  a  canse 
of  action  may  for  the  first  time  be  raised  on 
appeal,  a  petition  stating  a  cause  of  action  being 
necessary  to  give  the  court  jurisdiction. 

[Ed.  Note.— Ibr  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1232-1^36:  Dec  Dig.  «= 
103(9);    Pleading,  Cent  Dig.  gg  1355-1374.] 

Aroeal  from  St  Lonls  Glrcnit  Court; 
Rhodes  E.  Care,  Judge. 

Action  by  Joaephine  Carradlne  against 
John  W.  B\>rd,  Jr.,  and  another.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed,  and  motions  for  rehearing  and  to 
transfer  to  the  Snpreme  Conrt  OTsmiled. 

Senry  W.  Blodgett,  61  St  Ltiuls  (Fauntle- 
roy,  Cullen  &  Hay,  of  St.  Louis,  oa  rehearing), 
for  appellants.  Percy  Werner,  of  St  Ijonis, 
for  respondent 

REYNOLDS,  P.  J.  Tbia  1b  an  action  to 
teeoTer  damages  lor  inlurleB  said  to  ham 
been  sustained  by  plaintiff,  while  as  a  pe- 
destrian, she  was  cresMng  at  tbe  tntenec- 
tlon  of  Washington  and  Pendleton  avenaes. 
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pobUc  8tte«ts  tat  th6  clt7'  of  St  IiOtUs,  br 
being  Btroek  by  an  electric  automobile,  which 
ran  Into  and  knocked  ber  down,  sertomly  In- 
jaring  ber.  Tbe  accident  occurred  on  Octo- 
ber 27tb,  1912.  (In  certain  paragraphs  of 
the  petition  the  accident  la  laid  as  taaving 
occurred  October  11th,  1»12.  This,  how- 
ever, is  evidently  a  clerical  error,  as  the  un- 
controverted  evidence  is  that  It  occurred  on 
October  27tb  of  that  yeaE,  so  in  referring  to 
the  date  we  will  treat  it  as  of  October  27th 
instead  of  October  11th.)  It  Is  alleged  that 
the  electric  automobile  was  at  the  time  own- 
ed by  the  PTlesmeyer-Sterens  Automobile 
Company  but  at  the  time  of  the  accident 
was  in  the  charge  and  oontr(d  of  defendant 
John  W.  Ford,  Jr.,  wider  some  arrangement 
between  him  and  the  automobile  company 
pending  the  purchase  of  another  car  from 
that  company  by  Mr.  Ford.  Aa  the  cause 
was  dismissed  as  to  tbe  Priesmeyer-Stevens 
Automobile  Company  oa  deimurrer,  and  plain- 
tiff having  failed  to  plead  further  as  to  that 
defendant.  Judgment  was  entered  in:  its  fa- 
vor. No  error  Is  assigned  to  this  so  it  Is 
unnecessary  to  notice  the  connection  of  that 
company  with  the  case,  At  the  time  of  the 
accident  the  automobile,  it  Is  charged.,  was 
being  run  by  Mra.  Flora,  L.  Ford,  the  wife 
of  the  defendant  John  W.  Ford,  Jr. 
It  is  averred  that: 

At  the  date  of  the  accident  there  was  In  force 
ia  the  city  of  St.  liouis,  "an  ordinance'  which, 
amoDg  other  prorlBiona,  provided  that  drivers 
of  motor  vehicles  ahalv  when  approaebing  a 
ctossing  on  the  public  steeet,  sonnd;  their  si^ial 
in  such  a  .  way  as  to  give  warning  to  other 
vehicles  and  to  pedestrians  of  their  approach. 
There  was  also  on  caid  date  on  ordinance  in 
force  in  said  city  which  provided  that  no  auto- 
mobile, motor  vehicle,  locomobile,  .or  horselesa 
vehicle,  propelled  by  the  use  of  electricity,  gaso- 
line or  steam,  *  •  •  shall  be  moved  ot  pro- 
pelled along,  over,  or  upon,  an^  pnbhe  street, 
avenue,  boulevard  or  other  public  place  at  a 
greater  rate  of  speed  than  is  reasonable,  hav- 
mg  regard  to  the  traffic  and  use  of  such  Street, 
avenue,  boalevard  or  pnblic  place,  or  so  as  to 
endanger  the  life  or  limb  of  any  petson,  and 
shall  not  ia  any  event,  while  upon  any  such 
street,  •  •  *  be  moved  or  propelled  at  a 
greater  rate  of  speed  than  eight  miles  an  hour 
in  the  business  portions  of  said  city,  and  not 
greater  than  ten  miles  an  hour  in  other  por- 
tions of  said  city." 

It  is  alleged  that  tbe  point  at  which  tbe 
accident  occurred,  tbat  la  to  say,  the  Inter- 
sectton  of  Waablngten  and.Pebdleton  ave- 
naea,  was  not  In-  the  bnslaess  portion  of  the 
city  and  that  Pendleton  avMine  Is  a  north,  and 
south  and  Washio^xm.  avenue  an  east  and 
west  street.  It  la^foiftiher  Averred  tbat.nnder 
tbe  laws  of  this  state  and  at  the  time  set  fojrth 
in  tbe  petition,  It  was  the  duty-  of  penMMia 
owning,  operaUns  or.  ooBtraUQng  an  auto- 
mobile apon  any  imbUc' street,  aveuue  or  oth- 
er place  much  Used  for  tcavel,  to  use  tbe 
highest  degree  of  care  that  a  yery .  cacef nl 
person  would  use  snder  like  and  similar  dr- 
enmstanoes:  to  inwvent  Injury  to  persona  on 
such  stmet,  and  on  appcoachiog  a, pedestrian 
00  the  troveidi  iPfOtSrOf,  m  U^bway,  andl 


upon  apprbtiohlng  an  intaraecting  highway, 
to  slow  down  and  give  a  timely  signal.  Aver- 
ring that  at  the  time  of  the  accident  plain- 
tiff waa  a  pedestrian  crossing  Washington 
avenue  southwardly  upon  the  east  crossing 
of  Pendleton  avenue  at  Washington  avenue, 
where,  as  it  is  averred,  by  tbe  ezereise  of 
ordinary  care,  she  could  have  been  seen  by 
Mrs.  Ford  In  ample  time  to  have  avoided  all 
Injury  to  her,  it  is  charged  that  Mrs.  Ford, 
in  violation  of  the  duty  imposed  by  law  and 
:ordinanceB  upon  persons  owning,  operating 
or  controlling  an  automobile  running  along, 
over  and  upon  a  public  street  or  avenue,  as 
above  set  out,  negligently  and  without  using 
the  care  required  by  law  to  prevent  Injury  to 
plaintiff,  ran  the  automobile  at  a  bi^  and 
dangerous  rate  of  q)eed  and .  at  a  rate  )n 
excess  of  ten  miles  an  hour  and  without 
sounding  any  warning  and  without  slowing 
down  as  she  approached  tbe  crossing-,  into 
and. upon  plaintiff,  and  with' great- force  and. 
violence  striking  her.  knocking  her  down  and 
seriously  and  permauently  injuring  ber. 
Stating  the  extent  and  dunetloa  of  her  In- 
juries and  leas  ot  her  earnings  In  Iter  pm- 
fessUwal  work  as  -a  muslolan,.  damages  are 
laid  at  (30,000,  for  which  she:  demands  Judg- 
ment. .   ,f.  I-  . 

Th6  answer,  after  a  geaearal  denial,  pleads 
contributory  negllgenoe  on  the '  part  of  de- 
fendant: 

A  reply  in  general  denial  of  the  affirmative 
defe?)se  was  filed. 

By  stipulation  between  counsel  find  before 
a  trial,  the  petition  was  amended  by  insert- 
ing in  it  an  averment  to  the  effect  that  oit  tbe 
date  of  the  accident  there  was  also  an  ordi- 
nance of  the  city  in  force  which  provided 
that  a  vehicle,  except  when  passing  a  vehicle 
ahead,  shall  keep  as  near  to  the  right-hand 
curb  as  possible.  By  like  stipulation  there 
was  also  inserted  in  the  petition  tbe  words, 
"and  without  keeping  as  near  as  possible  to 
tbe  right-band  curb  of  said  avenue,"  coupling 
this  with  the  charge  that  Blrs  Ford,  in  vio- 
lation of  the  city  ordinance  and  the  law,  was 
driving  at  a  rate  in  excess  of  ten  miles  an 
hour  and  without  sounding  any  warning,  and 
without  slowing  down  as  she  approached  the 
crossing. 

At  the  trial  before  the  court  and  a  Jury,;  a 
.rerdlct  was  returned  in  favor  of  plaintiff 
and :  against  the  defendants  Johp  W.  Ford 
aud  hl^  wife,. for  $3,500,  Judgment  following. 
Ipterposlng  a  motion  for  new  trial,  as  well 
as.  one  l^  arrest,  and  these  being  overruled, 
the  defendjtnts  have,  duly  appealed  to  ov^r 
court.  .  ,    ./ 

Three  errors  are  here  assigned.  Tbe  first 
is,  that  the  trial  .court  erred  in  overruling 
appellant's  demurrers. at  the  close  of  plaln- 
tiff'B  case  and, at  the  close  of.aU  the  evi- 
dence offered,  beciinse  respondent-  was  guUl^r 
oC  gaross.  negligence  which  directly  conjtribu):- 
«d 
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mooy  offered  in  bebtllf  of  pltdntilff,  And  tbat 
Is  the  testimony  to  be  considered  in  pasaiog 
on  this  demnrrer,  we  are  unable  to  bold,  ts 
a  matter  of  law,  that  plaintiff  was  guilty  of 
contributory  negligence.  Her  own  testimony 
is  that  she  was  a  yonng  woman,  at  tbe  time 
of  the  acddent  about  twenty'two  years  old, 
liTlng  on  Morgan  street,  in  St.  Lonis,  aad  at- 
tending both  as  pupil  and  teacher  a  «di0Ql 
of  music  situated  in  the  MuBical  Arts  Build- 
ing located  on  the  comer  of  Boyle  avenue 
and  Olive  street,  in  that  city.  She  started 
from  her  home  for  that  place.  It  being  a 
little  over  three  blocks  south  of  her  start- 
ing point,  about  eleven  o'clock  on  the  morn- 
ing of  October  27th,  1013,  that  being  a 
bright,  (dear  day.  She  walked  east  to  Pen- 
dleton avenue,  which  was  the  first  street  east 
of  her  home,  crossed  to  the  east  side  of  th^ 
street  at  Delmar,  the  next  street  south  of 
Morgan,  and  walked  along  the  east  sidewalk 
of  Pendleton  avenue,  after  crossing  Deltaar, 
until  she  reached  the  Intersection  of  Pendle- 
ton with  Washington,  the  Musical  Arts  Build- 
ing being  on  Olive  street  and  about  a  quarter 
of  a  block  east  of  the  idtersectlbn  of  Pendle- 
ton and  Olive.  When  she  reached  Washing- 
ton avenue  and  before  she  sMpped  off  the 
curb,  she  looked  west  and  saw  an  automo- 
bile coming  friott  the  west  along  Washington 
not  very  far  west  of  PendletDB.  She  stepped 
off  of  the  east  sidewalk  or  curb  of  Pendleton 
and  into  Washington  and  waited  for  this 
machine,  which  was  propelled  by  gastfUae 
power,  to  paasL  When  it  bad  passed  she 
started  to  walk  stralj^t  across  Washington, 
crossing  Washington  in  a  straight  line  from 
Oie  east  pavement  on  Pendleton.  She  tefsk- 
tifled  that  when  she  reached  tbe  curb  of 
Pendicton  and  Washington,  and  was  about 
to  Step  into  the  street — Washington  avenue 
—she  looked  west  along  Wa^lngton  and 
"bad  an  impressioa"  that  whea  she  looked 
west  up  Wasbington  avenue  &he  saw  a  sec- 
ond automobile  behind  tbla  gasoline  machine 
bat  some  great  distance  back  of  it  As  she 
testified: 

"It  was  so  far  down  the  street  that  I  didn't 
pay  any  attention  to  it,  much ;  but  I  just  re- 
member that  there  was  another  machine  in  the 
distance." 

She  could  not  swear  positively  that  that  was 
the  machine  that  hit  lier,  for  she  whs  knocked 
senseless.  She  testified  that  she  had  heard  no 
noUe  from  any  approaching  machine  or  sig- 
nal of  any'  kind,  either  tlie  sounding  of  a 
gong  or  ringing  of  a'  bell;  that  she  was  ac- 
customed to  automobiles  and  to  their  sig- 
nals ;  that  WdshiBgtoa  avenue,  as  she  knew, 
was  a  travelled  highway  and  used  a  great 
deal  by  automobiles.  She  again  testified, 
when  asked  If  she  knew  what  struck  hsr, 
that  she  had  seen  tbls'  electric  automobile 
an  instant  before  it  stxtick  her;  turned  her 
•head  Just  befdre  that  and  got  the  impression 
that  the  machine  was  close  to  her,  but  the 
striking  was  so  sudden  t^at  it  was  a  tata/e 
Itnpteasioa  as  to  tlM'  moebioe  -which'  Mtack. 


her,  but  sJM  uw,  that  there  yfOf  several 
women  in  it  She  r^^eated  that  she  did  not 
remaalMr  tbe  fact  of  betog  atmok,  for  she 
was  knocked  unconsdous  and  the  next  thing 
she  remembered  was  when  she  came  to  her- 
self in  the  hospital.  She  testifled  that  after 
the  first  automobile,  the  one  driven  by  gaso- 
line, had  passed,  wtaOe  she  oooUl  not  be  def- 
inite, she  tbotaght  she  had  taken  only  a.  few 
steps  from  the  ^dewalk  intx>  tbe  street  The 
automobila  tHat  passed  her  was  toward  the 
center  of  the  street  a  little  south  oif  the  cen- 
ter and  gobig  east,  and  she  took  several  steps 
off  the  corb  befora  she  readied  thitt  aotomo- 
blle  when  she  stopped  to  let  It  passL  She 
was  struck,  as  near  as  she  could  tell,  by  the 
following  automobile  direiAly  In  tbe  route 
which  the  first  automobile  had  fiassed  over ; 
that  is  to  say,  the  followibg  automobile  was 
traveling  about  la  the  tracts  dX  the  forward 
<»e. 

On  cfoi^'eiMtnlnation,  platntiff  testified 
that  After  the  gfisoSiUtt  car  had  pMsed,  she 
Btafted  immediately  to  &toeiB  the  street  back 
of  that  cat ;  that  she  did  nit  hnik  eitjier  way 
before  she  did  this ;  did  not  look  for  tlie  fol- 
lowing machine ;  that  aft^r  the  gnseUne  ma- 
chine had  )Eiassed  her,  she  walked  right  on 
Wtthirat  looking,  and  started  on  across;  had 
taken  a  f«fw  steps  in  tSie  Mreet  when  the  fol- 
lowing machine  struck  her.  Asked  if  there 
was  anything  to  jurevent  her  seeing  the  fol- 
lowing machine  it  she  had  looked,  she  said  she 
supposed  not ;  that  if  she  had  stopped  where  . 
she  was  at  the  time  the  forward  machine 
passed,  she  supposed  the  fbllonving  one  would 
have  passed  without  Uttlng  her ;  as  she  had 
not  seen  this  following  machine  dhe  could  not 
tell  how  fast  it  was  comlpg  but  that  when 
she  did  see  it  and  before  she  left  the  curb 
to  cross  over  behind  tbe  forward  machine, 
the  ^ectrio  automobne  was  bo  far  west  and 
down  the  street  that  she  never  thought  of  it ; 
did  not  notice  its  speed ;  it  seemed  to  her  to 
be  too  far  away  to  be  atde  to  cover  the  dis- 
tance between  where  it  was  when  she  saw 
it  and  where  she  was  attempting  to  cross  tbe 
street;  when  she  turned  her  head  Just  be- 
fore the  electric  struck  her,  It  seemed  to  be 
coming  fast  but  she  did  not  know  its  speed. 
Asked  by  the  court  if  she  had  seea  this  fol- 
lowing tnacbine,  thfe  one  that  struck  her,  the 
first  time  she' Idoked,  she  answered  that  she 
had  a  dim  reooUeiitlon  of-  a  seowd  wachlne 
following  the  gasoline  car  further  down  the 
street;  she  could  not  say.  exactly  how  far 
down  but  So  far  that  the  .^eed  did  not  make 
any  impression  at  all  on  hex;  it  had  pasbcd 
Newsteod  avenue  coming  east  Newstead  ave- 
nue being  the  Mreet  imnedlat^  west  of 
P«ndteten  avenue,  and  was  in  tdae  blodc  be- 
tween NewAead  and  Pwdleton  aveDues.  <n  | 
Wairtilngton  svanoe,  following  the  other  ma-  ' 
chine,  and  'when  she-  saw  It  It  was  about  a 
block  away  from  the  gasMlne  car.  j 

Asked  by  4h«  oootC  bow  fhr.  behind  tiw    If 
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tut  answered  tiutt  she  could  not  say  exactly, 
except  that  It  was  so  great  a  distance  that 
It  neyer  occnrred  to  her  tbat  It  would  catch 
iq>  before  she  could  crosa  Asked  by  the 
court  If  she  had  any  Idea  as  to  the  number 
of  feet,  die  said  i3m  bad  not 

Counsel  for  defendants,  continuing  the 
cross-ezamlaatlOB,  asked  her,  when  she  look- 
ed up  the  street  and  saw  that  following  ma- 
chine, tf  that  was  Just  when  she  stepped 
down  off  the  curb  or  Just  after  she  got  down 
In  the  gutter.  She  answered  that  before  she 
^^ped  off  the  curb  she  bad  looked  to  see 
what,  if  anything,  was  coming,  and  that  she 
did  this  while  still  on  the  sidewalk.  She 
looked  up  the  street,  that  is  to  the  west,  and 
saw  this  following  machine  and  then  stepped 
down  over  the  gutter  and  into  the  street  with- 
ont  looking  west  again.  Asked  if  she  had  not 
walked  as  far  as  the  middle  of  the  street 
trom  the  curb,  she  answered  that  she  did  not 
think  she  had  walked  that  far ;  she  first  went 
Just  far  enough  Into  the  street  so  that  the 
first  would  pass  her  and  leave  a  space  be- 
tween her  and  it,  then,  that  car  having  pass- 
ed, she  stepped  along  behind  it  in  the  street 
After  she  had  stood  on  the  sidewalk  and  look- 
ed west  up  Washington  avenue  and  saw  this 
following  machine  at  a  distance,  she  repeat- 
ed, she  did  not  look  again. 

Asked  by  the  court  if  she  had  stood  in  the 
middle  of  the  street  after  she  got  there,  she 
answered  she  had  stood  in  the  street  just  for 
the  first  car  she  was  waiting  for  to  pass  her. 
Asked  If  she  had  stood  there  for  a  second  or 
two.  she  said,  "No,"  that  to  the  best  of  her 
recollection  she  oonld  have  hurried  across  the 
street  in  front  of  the  first  car ;  that  car  was 
CD  the  other  side  of  Pendleton.  She  further 
testified  that  she  did  not  pay  any  attention 
to  the  following  car;  stepped  down  off  of 
the  curb  as  a  warning  to  the  people  in  the 
gasoline  car  that  she  was  wanting  to  cross 
and  when  that  car  went  by,  she  attempted 
to  go  on. 

Asked  by  counsel  for  defendants  if  she  had 
a  roll  of  music  in  her  hand  at  the  time  and 
If  she  had  not  been  looking  at  that  when  she 
was  struck,  she  said,  "No."  Asked  if  she 
was  not  doing  that,  and  because  of  tbat  had 
failed  to  see  the  second  automobile,  she  an- 
swered that  she  had  not  paid  any  attention 
to  the  fact  of  the  second  machine ;  It  was 
so  far  tbat  she  never  considered  the  fact  of 
Its  being  able  to  cover  the  distance;  "that 
yon  naturally  estimate,  when  you  go  into  the 
street,  what  was  coming,"  and  she  saw  only 
one  machine  that  seemed  to  make  any  dif- 
ference with  her  crossing.  Asked  if  on  this 
occasion  she  had  crossed  the  street  without 
looking  up,  she  answered  there  was  nothing 
coming  from  the  east  and  there  was  Just  this 
one  machine,  the  gasoline  car,  that  seemed 
to  be  dose  to  her ;  she  waited  for  it  to  pass 
and  the  other  one,  the  following  one,  did  not 
seem  to  be  close  enough  to  be  counted  in. 
While  she  could  not  say  positively  that  the 
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madiine  die  bad  seen  at  a  distance  was  the 
one  tbat  struck  her,  she  did  remember  seeing 
the  machine  that  struck  her  Just  before  tt 
struck  her.  The  machine  was  then  on  her 
and  she  had  no  chance  to  get  away. 

Other  witnesses  testified  that  they  saw 
Mlas  Cazradine,  the  plaintiff,  attempting  to 
cross  the  street;  that  she  had  reached  about 
the  center  of  it  and  stopped  to  let  one  auto- 
mobile pass.  The  electric  automobile  was 
coming  east  and  after  the  gasoline  machine 
had  passed,  plaintiff  started  to  cross  and  was 
struck  by  this  electric  coupe,  which  was  com- 
ing east  on  Washington  avenue  on  the  south 
(ide  of  the  street  at  a  rapid  gait 

A  motorcycle  policeman  testified  that  the 
electric  automobile  was  driven  by  Mrs.  Ford ; 
that  there  were  three  ladies,  a  child  and  a 
baby  in  it;  that  at  the  time  it  struck  plain- 
tiff, it  was  running  at  abont  20  miles  an 
hour;  that  after  striking  ber  it  ran.  down 
the  street ;  possibly  a  hundred  and  fifty  feet, 
and  then  into  the  curb.  Another  witness  tes- 
tified to  the  same  effect  as  to  the  speed  of 
this  oncoming  electric  motor  car  and  said 
that  he  saw  the  accident;  that  the  electric 
machine  was  abont  two  lengths  behind  the 
gasoUne  machine;  that  plaintiff  was  at  Oie 
regular  crossing;  that  he  supposed  the  left 
front  spring  of  the  electric  machine  struck 
plaintiff,  as  he  found  scraps  of  clothing,  etc., 
oo  it;  that  the  machine  knocked  plaintiff 
about  ten  feet  and  then  ran  over  her  and 
carried  ber  about  20  feet  further.  These 
witnesses  testified  that  the  electric  automo- 
bile was  south  of  the  center  line  of  the  street 
about  half  the  width  of  the  machine,  and 
when  plaintiff  attempted  to  pass  over  behind 
the  first  machine,  this  second  machine  was 
about  two  lengths  behind.  It  made  no  sound 
and  gave  no  warning ;  that  it  ran  about  200 
feet  east  after  striking  Miss  Carradine,  and 
when  it  stopped  at  the  curb  it  was  about  200 
feet  behind  the  gasoline  car. 

This  is  practically  the  testimony  for  plain- 
tiff and  while  there  were  a  number  of  wit- 
nesses examined  on  behalf  of  defendants,  It 
cannot  be  said  that  its  general  effect  was 
shaken  or  contradicted  in  any  material  re- 
spect Mrs.  Ford,  however,  testifying,  said 
she  was  not  going  over  eight  miles  an  hour ; 
that  she  saw  plaintiff  standing  in' the  center 
of  the  street;  that  she  looked  up  and  saw 
the  electric  and  walked  right  into  it;  that 
when  she  saw  plaintiff  standing  in  the  street 
her  car  was  about  a  hundred  feet  west  of 
Pendleton  and  that  plaintiff  was  about  a 
hundred  feet  east  of  that  street,  crossing 
diagonally.  On  this  state  of  facts  the  ques- 
tion of  contributory  negligence  was  for  the 
Jury.  We  cannot  say,  as  a  matter  of  law, 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence. 

[2]  It  is  argued  by  learned  counsel  for  ap<. 
pellants,  in  support  of  his  proposition  that 
the  court  erred  in  refusing  to  take  the  case   ^^-^  j 

from  the  Jury  because  of  the  «>ntributoiT^^-,QQQl^ 
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negligence  of  plaintiff,  that  It  Is  the  daty  ot 
a  pedestrian  on  a  public  highway  to  wat<di 
fbr  the  approach  of  automobiles  and  that 
faUure  to  do  so  Is  negligence.  That  is  the 
first  and,  apparently,  controlling  ground  up- 
on whl(^  he  relies  for  a  reversal  of  the  judg- 
ment in  this  case ;  In  fact  we  are  advised  by 
the  memorandum  of  the  learned  trial  judge, 
which  appellants'  counsel  has  aeea  fit  to  em- 
body in  his  abstract  of  the  record  and  bring 
before  us,  that  in  support  of  the  motion  for 
new  trial  defendants  relied  solely  upon  the 
contention  that  plaintiff's  own  evidence  shows 
her  to  have  been  guilty  of  such  contributory 
negligence  as  to  preclude  her  as  a  matter  at 
law  from  recovering.  The  trial  court,  in  this 
memorandum,  says  that  In  support  of  this 
proposition  learned  counsel  had  cited  numer- 
ous cases  from  Missouri,  declaring  that  the 
duty  to  look  is  a  continuing  one  and  that  the 
duty  does  not  cease  until  after  the  range  of 
danger  has  been  passed,  and  had  asked  the 
trial  coiirt  to  apply  these  authorities  to  the 
facts  in  this  ease.  The  learned  trial  judge, 
however,  very  correctly  remarked  that  coun- 
sel had  overlooked  the  fact  that  all  of  the 
cases  cited  and  relied  upon  by  him  are  cases 
involving  either  the  crossing  of  a  railroad 
track  or  the  crossing  of  a  street  car  track 
and  were  so  decided  for  the  reason  that  a 
street  car  track  or  a  railroad  track  is  brid 
to  be  In  and  of  Itself  a  signal  of  danger.  In 
his  brief  before  us,  however,  the  learned 
counsel  for  appellants,  apparently  abandon- 
ing this  line  of  Missouri  cases,  has  dted  a 
number  of  cases  from  other  jurisdictions  in 
support  of  his  proposition  as  to  the  duty  of 
a  pedestrian  to  watch  for  the  approach  of 
automobiles  and  that  the  failure  to  do  so  is 
negligence.  Whatever  may  be  the  rule  in 
other  jurisdictions,  the  rule  is  otherwise  in 
our  state.  So  it  was  held  in  Bongner  v. 
Zeigenheln,  166  Mo.  App.  328,  147  S.  W.  182. 
That  was  a  decision  of  our  court,  the  opin- 
ion written  by  Judge  Nortonl 

In  Hodges  ▼.  Chambers,  171  Mo.  App.  S63, 
loc.  dt.  670, 164  S.  W.  429,  Judge  Allen  there 
speaking  for  our  court,  after  holding  that  the 
great  number  of  cases  dealing  with  the  duty 
of  one  in  crossing  or  walking  upon  railroad 
tracks  or  street  car  tracks,  whUe  correctly 
applied  In  cases  of  that  kind,  because  such 
tracks  are  in  themselves  a  warning  of  dan- 
ger, holds  that  such  cases  have  no  applica- 
tion In  the  case  of  a  pedestrian  travelling 
along  the  street,  for  the  reason  that  the  pe- 
destrian going  along  the  public  streets  of  the 
dty  or  town  has  as  much  right  upon  a  drive- 
way as  anyone  else  and  has  a  right  to  pre- 
sume that  one  driving  an  automobile  would 
exercise  that  degree  of  care  enjoined  upon 
him  by  law.  *  This  principle  Is  so  sound  and 
so  in  line  with  modern  conditions,  that  it 
on^t  not  to  be  questioned  anywhere. 

The  rule  contended  for  by  learned  counsel 
for  appellants  as  to  the  superior  right  of  ve- 
hicles In  the  public  hii^ways  over  the  right  of 


pedestrians,  undoubtedly  had  its  origin  In 
conditions  prevailing  in  feudal  times  and  in 
monarchal  countries,  when  the  "common  peo- 
ple" trudged  along  these  highways  on  foot 
and  the  King  and  his  nobles  and  courtiers 
rode  over  them,  the  "common  i)eople,"  being 
pedestrians,  having  no  rights  on  them  which 
the  King  and  nobles  were  to  or  did  respect. 
That  is  not  so  in  our  day  and,  especially.  In 
our  Republic.  With  us,  all  have  an  equal 
right  to  the  use  of  public  ways  and  each  must 
so  use  them  as  to  have  due  regard  to  the 
rights  as  well  as  the  safety  of  others.  Peo- 
ple driving  machines  propelled  by  power, 
wheth»  animal  or  mechanical,  must  have  due 
regard  to  the  safety  of  pedestrians.  In  brief, 
and  as  stdd  by  our  court  in  the  two  cases 
referred  to,  the  rii^t  of  the  pedestrian  to 
proceed  along  the  streets  and  highways  of  the 
dty  and  of  the  country,  is  just  as  high  as 
that  of  the  person  in  a  vehide  drawn  t>y 
horse  power  or  propelled  by  steam,  gasoline 
or  electridty. 

(3]  As  concemhig  the  omtribntory  nesU- 
genoe  of  the  respondent,  our  Supreme  Oomt, 
in  the  recent  case  of  Howard  v.  Scarritt  Es- 
tate Ck).,  not  yet  officially  reported  but  see 
184  S.  W.  1144,  has  said: 

"It  la  not  the  law  that  the  least  negligence  of 
him  who  is  hurt  will  ezcose  an  otiieiwiae  guilty 
tort-feasor  for  his  negligent  act  (Citing  cases.) 
It  is  plain  (and  it  has  so  been  ruled)  that  to 
hold  otherwise  would  be  to  hold  that  there  ex- 
ists in  this  state  the  doctrine  of  comparative 
negligence,  a  doctrine  wliich  has  been,  when 
sought  to  be  invoked^ ways  expressly  repudiat- 
ed. (Citing  cases.)  The  rule  as  to  the  quantum 
of  contributory  negligence  which  is  sumdent  to 
prevent  recoveiy  is  that  it  must  be  such  as  to 
enter  into  and  form  the  direct,  producing,  and 
efficient  cause  of  the  casualty,  and  absent  wMcfa 
the  casualty  would  not  have  happened." 

In  Une  with  what  Is  said  by  our  Supreme 
C!ourt  in  the  Howard  Case,  supra,  and  as  ap- 
plicable to  the  facts  in  the  case  at  bar,  our 
Supreme  Court,  in  Strauchon  v.  Metropolitan 
St  Ry.  C!o.,  232  Mo.  687,  135  S.  W.  14,  has 
held  that  the  conduct  of  the  plaintiff  there,  as 
shown  by  the  evidence,  can  only  be  charac- 
terized as  t)oor  judgment  but  does  not  de- 
generate Into  negligence.  That  Is  a  case 
where  a  pedestrian  attempting  to  cross  a 
street-railway  track,  looks  and  sees  from  a 
straight  line,  or  an  acute  angle,  a  car  ap- 
proaching two  hundred  feet  away,  and  sup- 
posing that  at  the  usual  speed  of  cars  on  the 
track  at  that  point  he  wUl  have  ample  time 
to  cross,  thereafter  gives  no  further  heed  to 
the  approadi  of  the  car.  In  such  case,  it 
was  there  held  that  the  pedestrian  is  not 
chargeable  with  contributory  negligence  in 
assuming  that  he  could  have  crossed  in 
safety. 

Applying  the  above  rule  here,  there  Is  evi- 
dence tending  to  show  that  Mrs.  Ford,  the 
driver  of  this  electric  machine,  was  coming 
at  an  excessive  speed — twenty  miles  an  hour 
— along  one  of  the  most  frequented  thorough- 
fares in  the  dty  of  St.  Louis, 
the  most  populous  residence 
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ctty ;  that  abe  waa  drlTlng  Iier  madtlne  wltb- 
oot  a  Bound  at  warning.  The  evidence  la  that 
these  electric  machlDes  move  along  almost 
iMdsdeaalr  <rrer  a  street  mudb  as  tills,  a  wood- 
en block  pavement  covered  with  creosote  and 
sand,  and  oxnlng  along  at  this  rate  of  speed, 
wblA  under  the  drcnmstances  and  the  place 
was  reckless,  It  ran  upon  this  nnfortnnate 
young  woman  and  inflicted  serious  and  poa- 
slbly  permanrait  Injuries.  So  that  althoagb 
plaintiff  may  have  been  somewhat  negligent 
1b  falling  to  be  more  carefnl  before  attemi>t- 
ing  to  cross,  that  fact,  as  held  in  the  How- 
ard Case,  supra,  will  not  excuse  defendants 
for  the  negligent  act  of  so  driving  the  elec- 
tric machine.  As  held  in  the  Strauchon  Case, 
Eopra,  respondent  here,  seeing  the  electric 
car  at  a  distance  west,  nearly  a  block,  had  a 
right  to  assume  that  at  the  usual  speed,  that 
car  would  not  reach  her  until  she  liad  time 
to  cross  in  safety. 

Furthermore,  by  her  own  evidence,  Mrs. 
Ford  was  not,  when  she  saw  platntifl  stand- 
ing In  the  center  of  the  street  and  about  to 
cross,  using  "the  highest  degree  of  care  that  a 
very  careful  person  would  use,  under  like  or 
similar  circumstances,  to  prevent  injury  or 
death  to  persons,  on,  or  traveling  over,  upon 
or  across"  a  public  street.  Act  of  March  9, 
19U  (lAWB  1911.  p.  3S0,  S  9)- 

[4]  The  second  point  made  by  learned  coun- 
sel for  appellant  under  his  assignment  as  to 
contributory  negligence  Is  that  if  a  pedestrian 
sees  an  automobile  approaching  near  him  on 
tbe  street  which  he  proposes  crossing,  be 
most  continue  to  observe  its  movements  and 
that  failure  to  do  so  is  negligence  on  bis  part 
We  do  not  think  that  under  the  facts  here 
present  and  under  the  authorities  we  have 
above  dted,  that  point  Is  well  taken. 

[i]  CJooDsel's  third  point  under  that  assign- 
mmt  Is,  that  stepping  in  front  of  an  automo- 
Idle  is  negligence  on  the  part  of  a  pedestrian. 
It  is  true.  If  respondent  did  that,  knowing  of 
the  preaenoe  of  the  automobile,  ahe  could 
not  recover.  But  in  the  case  at  bar  it  dls- 
tlacUy  appears  that  plalntifl:  here  liad  every 
reason  to  suppose  that  this  electric  machine 
was  not  within  striking  distance.  When  she 
taw  It,  it  waa  almost  a  block  away  and  plain- 
tifl  liad  no  reascm  to  beUeve  tl>at  she  was  in 
any  danger  from  It  She  was  very  much  in 
tbe  sltaation  of  the  plalntlfl  in  the  Strauchon 
Case,  supra. 

[I]  The  seoond  assignment  of  error  is  that 
the  trial  court  erred  in  giving  respondent's 
first  instruction,  which  advised  the  Jury  that 
if  they  believed  that  appellants'  automobile 
was  not  as  near  tbe  ri^t-hand  curb  as  possi- 
ble, their  verdict  should  be  fot  respondent 
and  against  ai)peUant  because  the  ordinance 
80  providing  waa  not  pleaded  speciflcally  or 
in  substance  In  the  petition.  As  we  have 
wen,  by  sUpnlatlon  of  counsel,  tlie  petition 
was  amended  before  the  trial,  so  as  to  spe- 
dflcally  Insert  In  It  the  dauae  when  referring 
to  tbe  provlalons  at  tbe  ordlnancfr  and  tho 


disregard  of  It,  in  tliat  appellants  had  driven 
the  electric  maclilne  along  and  over  a  public 
street  without  slowing  down  as  aba  ai»> 
preached  the  crossing,  "and  without  keeping 
as  near  as  possible  to  the  rlght-liand  curb  of 
said  avenue,"  so  that  this  is  distinctly  plead- 
ed. When  we  come  to  the  discussion  by  the 
learned  counsel  for  appellant  of  tills  point, 
that  is,  to  error  on  tbe  part  of  tbe  trial  court 
in  allovring  respondent  to  read  in  evidence 
ordinance  1327  of  tbe  dty  of  St  Ixiuis,  for 
the  reason  that  the  ordinance  is  not  pleaded 
specifically  or  in  substance,  the  section  of  the 
ordinance  referred  to  (section  1827,  Revised 
CkMle  of  1912  of  tbe  City)  was  read  ta  evi- 
dence, and  the  only  objection  made  to  its 
introduction  was  of  this  kind.  "Mr.  Blod- 
gett:  I  object  to  the  introduction  of  tbe  or- 
dinance under  this  petition."  This  was  over- 
ruled, defendants  excepting;  Tbat  objection 
means  nothing. 

[7]  The  final  assignment  Is  that  tbe  trial 
court  erred  in  giving  respondent's  first  in- 
struction, which  advised  the  Jury  that  if  they 
believed  that  appellants'  automobile  was  ex- 
ceeding a  speed  of  ten  miles  an  hour,  their 
verdict  should  be  for  respondent  and  against 
appellants,  because  the  ten-mile  ordinance  Is 
in  conflict  vrltb  the  statute  and  is  therefore 
void. 

(t]  Tbls  is  a  challenge  of  the  validity  of 
the  ten-mile  ordinance  of  the  city  as  being 
in  conflict  with  the  statute  and  as  inconsist- 
ent with  tbe  Act  of  the  General  Assembly 
of  tbls  state  relating  to  motor  veblcles,  ap- 
proved March  9tb,  1911  (Session  Acts  1911, 
p.  822).  When  these  secttons  1338  and  2586 
were  offered  in  evidence,  counsel  for  appel- 
lants said:  "I  make  the  same  objection  to 
that,"  evidently  referring  to  the  one  we  have 
previously  set  out,  which,  as  we  have  seen, 
was  a  mere  general  objection  to  the  intro- 
duction of  the  ordinance  under  ttie  petition, 
without  asdgning  any  specific  ground  of  ob- 
jection. The  validity  of  the  ordinance  waa 
in  no  manner  challenged  by  such  an  objec- 
tion. It  is  therefore  lyiparent  tbat  tbat  ques- 
tion, that  is  to  say,  as  to  the  validity  of 
these  ordinances  of  tbe  city  governing  the 
movement  of  automobiles  through  the  streets 
of  the  city,  as  tested  by  tbe  act  of  tbe  G!en- 
eral  Assembly  approved  March  9tli,  1911,  Is 
not  before  us.  All  we  have  before  us  are  the 
ordinances  of  the  dty  pleaded,  as  we  think, 
suffidently,  and  introduced  without  any  spe- 
cific objection  or  with  any  objection  that 
we  can  take  note  of.  One  of  those  ordinances 
provides  that  tbe  speed  limit  in  the  resident 
parts  of  tbe  dty,  or  In  tbe  parts  other  than 
the  business  portions  of  the  dty,  shall  not 
exceed  ten  miles  an  hour.  The  learned  oonn- 
sel  for  appdlants  has  himself  .said  In  his 
brief  in  this  case,  that  "any  speed  In  excess 
of  the  speed  limit  prescribed  by  valid  ordi- 
nance is  negligence  per  se  under  the  univer- 
sal doctrine  in  tills  state,"  dtlug  many 
in  support  of  this  proposition.  As 
nance  prescribing  the  speed  limit  was, 
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hold,  properly  pleaded  aodin  evidence  witb- 
oat  proper  objection,  and  that  ordinance  pre- 
scribing that  the  speed  should  not  exceed  ten 
miles  an  hour  In  the  district  mentioned,  there 
Is  no  room  for  controversy  over  the  fact  that 
this  was  a  negligent  act  on  the  part,  of  ap- 
pellants. Appreciating  the  learning,  skill 
and  industry  of  counsel  In  briefing  and  argu- 
ing this  point,  we  are  conq>eUed  to  say  that 
that  question  Is  not  here  before  us  In  this 
case  and  we  must  dedlne  to  enter  into  a 
dlscu8sl<»i,  much  less  into  a  dedslon,  of  It 

Finding  no  reversible  error  to  the  preju- 
dice of  appellants  In  this  case,  the  Judgm^it 
ot  the  circuit  court  Is  affirmed. 

NORTONI  and  ALLEN,  JX,  concur. 

On  Motion  for  Rehearing  and  to  Tran»- 
fer  to  Supreme  Court 

RBTNOLDS,  P.  J.  Learned  counsel  for 
appellant,  with  other  associate  counsel,  have 
filed  two  motions,  one  for  rehearing,  the  oth- 
er asking  us  to  transfer  the  cause  to  the  Su- 
preme Court.  While  In  the  motion  for  re- 
hearing it  is  claimed  that  our  judgment  Is  in 
conflict  with  controlling  decisions  of  the  Su- 
preme Court  and  of  our  own  court  and  of  the 
other  appellate  courts  of  the  state  on  the 
merits  of  the  case,  we  do  not  think,  on  con- 
sideration of  the  authorities  cited  by  learned 
counsel  In  support  of  this  that  they  trustain 
that  contention. 

As  a  further  ground  It  la  claimed  that  the 
right  of  recovery  Is  based  on  an  ordinance 
of  the  dty  of  St.  Louis  regulating  motor  ve- 
hicles, and  that  If  the  cause  of  action  Is 
based  on  an  ordinance,  or  if  an  instruction 
is  given  based  on  an  ordinance,  or  if  evidence 
is  admitted  by  the  trial  court  on  the  theory 
ot  a  valid  ordinance,  the  question  of  the 
validity  of  the  ordinance  Is  in  the  case  from 
start  to  finish  and  may  be  raised  In  any 
court  at  any  time,  because,  If  there  is  no 
valid  ordinance  on  which  to  base  the  Judg- 
ment the  Judgment  must  fall,  it  being  claim- 
ed that  the  appellants  had  not  waived  the 
question  of  the  validity  of  the  city  ordinance 
regulating  motor  vehicles. 

The  motion  to  transfer  to  the  Supreme 
Court  Is  practically  grounded  on  this  claim. 
It  being  contended  that  this  case  Involves  a 
construction  of  section  23,  article  8,  section 
25,  article  9,  of  the  Constitution  of  Missouri, 
section  26,  article  8,  of  the  Charter  of  the 
City  of  St  Louis,  and  section  9582,  of  the 
Revised  Statutes  of  Missouri,  and  it  Is  claim- 
ed that  these  questions  have  been  duly  pre- 
sented and  arise  on  consideration  of  the 
validity  of  the  ordinance  upon  which  the 
plaintiff  based  her  claim,  and  that  upon  such 
a  state  of  facts  this  is  a  case  Involving  the 
construction  of  the  Constitution  of  this  state, 
within  the  meaning  of  our  Constitution  and 
statutes. 

[S,  10]  In  the  assignments  of  error  origi- 
nally filed  in  this  case  no  attack  whatever  is 
made  upon  the  petition  as  being  Insuffi- 
cient, this  point  being  made  for  the  first 


time,  in  the  modon  for  rehearing.  We  migbt 
conclude  to  disregard  this  point  following 
well  settled  rules  of  practice,  as  evidenced 
by  numerous  decisions  In  the- state,  but  will 
say  that  we  do  not  think  the  petltioo  is  ob- 
jectionable on  that  ground.  It  is  true  that 
it  ctmrgea  violation  of  the  city  ordinance  bnt 
it  also  pleads  the  state  law  regulating  auto- 
mobiles. In  effect,  and  diarges  that  in  viola- 
tion of  the  duty  Imposed  "by  law  as  well  as 
by  ordinance,"  defendant  had  "negligently, 
and  without  using  the  care  required  by  law 
to  prevent  injury  to  plaintiff,  ran  said  anto- 
mobile  at  a  high  and  dangerous  rate  of 
speed,  and  at  a  rate  in  excess  of  10  miles 
an  hour,  and  without  sounding  any  warning, 
and  without  slowing  down  as  she  approached 
the  said  crossing.  Into  and  upon  plaintiff, 
thereby  with  great  force  and  violence  strik- 
ing plaintiff,  knocking  her  down  and  serious- 
ly and  permanently  injuring  her."  This  in- 
vokes both  the  ordinances  and  the  statute. 
As  far  as  the  petition  Is  concerned,  there- 
fore, it  does  state  a  cause  of  action,  either 
under  the  city  ordinance  or  under  the  state 
law.  While  this  is  so,  it  is  true  that  by  the 
main  instruction  given,  plaintiff  the  case 
went  to  the  Jury  on  the  ground  of  a  violation 
of  the  dty  ordinance. 

As  noted  in  the  main  opinion  the  dty  ordi- 
nances regulating  the  speed  and  movement  of 
automobiles  through  the  streets  of  the  dty 
of  St  Louis,  when  offered  to  be  introduced 
In  evidence,  were  objected  to  in  the  most 
general  way,  no  reason  whatever  being  as- 
signed for  the  objecticm.  We  there  noted  the 
objection  to  the  ordinance,  when  first  offers 
ed,  made  by  counsel  for  appellant  was:  "I 
object  to  the  introduction  of  the  ordinance 
under  this  petition."  When  other  ordinances 
or  sections  of  ttie  ordinance  were  offered  in 
evidence,  all  tlie  objection  counsel  for  de- 
fendants made  was:  "I  make  the  same  ob- 
jection to  that."  We  held  that  these  objec- 
tions did  not  diallenge  the  validity  of  the 
ordinances. 

[11, 121  It  is  now  urged  that  the  validity 
and  constitutionality  of  the  dty  ordinances 
regulating  automobiles  and  their  speed 
through  the  city,  is  open  by  reason  of  the 
Instruction  having  been  based  on  those  ordi- 
nances and  the  giving  of  that  Instruction  ob- 
jected to,  and  that  that  Instruction  was  again 
challenged  in  the  motion  for  new  trial.  As 
to  this,  it  may  be  said  that  the  objection  to 
the  Instruction  was  a  general  one,  vrithont 
spedfylng  in  any  manner  whatever  that  it 
was  objectionable  because  based  on  an  un- 
constitutional or  void  dty  ordinance.  When 
we  examine  the  motion  for  the  new  trial  we 
find  It  contaluB  fourteen  assignments  of  er- 
ror: First,  that  the  verdict  is  against  the 
evidence.  Second,  against  the  weight  of  the 
evidence.  Third,  against  the  law  as  declared 
in  the  instruction  given  by  the  court  Fourth, 
against  the  law  and  the  evidence.  Fifth,  be- 
cause the  court  erred  In  refusing  to  give  In-  j 
stmctlons  asked  by  defendant     Sixth,  be>  <3 
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caose  tlie  eoort  erred  In  gtvlBf  lastniatlDDs 
Bsfeed  bjr  plaintiff.  Seventb;  beeaoM  tbe 
conrt  erred  In  Its  statement  of  the  measure 
of  damages  If  a  verdict  was  found  for  plalu< 
tiff.  Elghtb,  because  the  oonrt  gave  Inatmo- 
UcHis  for  tbe  idaintlff  in  conflict  with  in- 
Etnictlons  the  court  gave  for  defendants. 
Ninth,  because  the  court  refused  to  sustain 
tbe  defendants'  demurrer  at  the  dose  of 
plaintiff's  cast.  Tenth,  because  the  court  re- 
fused to  sustain  the  demumer  of  the  defend- 
ant John  W.  Ford  at  the  dose  of  phiintiff's 
case.  Eleventh,  because  the  court  refused  to 
sustain  tbe  demurrer  of  the  defendants  at 
the  close  of  all  the  evidence.  Twelfth,  be- 
cause the  court  refused  to  sustain  the  de- 
murrer of  defendant  John  W.  Pord  at  the 
close  of  all  the  evidence.  Thirteenth,  because 
the  court  erred  In  austalning  objections  of 
plaintiff  to  competent  and  relevant  evidence 
offered  by  defendants.  Fourteenth,  because 
the  court  erred  in  oTermling  objections  by 
the  defendants  to  irrelevant,  incompetent  and 
immaterial  evidence  offered  by  the  plaintiff. 
Not  one  of  these  grounds  for  a  new  trial  pre* 
tents  or  raises  in  any  manner  whatever  the 
point  here  attempted  to  be  raised  as  to  the 
hivalidtty  or  unconatltutlonallty  of  the  ordi- 
nance, whldi  Questloa  is  now  atteaopted  to 
be  Injected  Into  the  case  for  the  first  time 
by  the  motion  for  rehearing  and  to  transfer  to 
the  Supreme  Court. 

The  answer  in  this  case,  beyond  a  general 
denial,  was  a  plea  of  contributory  negligence. 

Our  Supreme  Court  in  Lohmeyer  v.  St. 
lonis  Cordage  Co.,  214  Ma  685,  118  S.  W. 
11(^  commencing  at  page  669,  and  consider- 
ing whetlier  It  had  Jurisdiction  of  a  case  ap- 
pealed to  that  court,  said  that  the  Supreme 
Court,  if  it  had  Jurisdiction,  had  It  because 
"a  constitutional  question  was  raised  and  is 
involved  In  the  fourteenth  clause  in  the  mo- 
tioa"  Tbe  fourteenth  clause  referred  to 
that  section  6438,  Revised  Statutes 
was  unconstitutional  because  it  was 
special  legislation  as  denounced  in  sections 
53-54,  article  4,  of  our  ConstltutloB ;  because 
It  deprived  defendant  of  its  rights  as  a  citl- 
ten  of  the  United  States  under  section  1  of 
tbe  fourteenth  amendment  of  the  Federal 
Constitution;  and  because  said  statute  and 
verdict  deprived  it  of  its  property  without 
due  process  of  law  guaranteed  by  said  fpur- 
teenth  amendment.  Quoting  this  fourteenth 
assignment,  or  ground  in  the  motion  for  new 
trial,  our  Supreme  Court  said: 

"A  constitutional  (question  might  possibly  ob- 
tmde  itself  at  the  trial  regardless  of  the  plead- 
iogg  through  some  unanticipated  ruling  on  the 
introduction  of  testimony  when  such  question 
Vis  squarely  and  with  due  precision  made  on  ob- 
jection and  exception  saved.  If  raised  In  that 
way  in  an  appropriate  case,  and  if  the  trial 
court  bad  a  chance  to  correct  its  error  nnder  an 
appropriate  ground  in  the  mddon  for  a  new 
trial,  the  point  would  be  saved  on  appeal.  So 
a  constitutional  question  might  be  preserved  on 
appeal  in  rare  eases  by  a  clause  in  the  motion 
for  a  new  trial  when  it  did  not  appear  elsewfaei« 
in  tbe  record.  An  example  of  that  kind  of  a 
case  would  be  where  the  court  had  given  some 


Instruction  dirsoOy  or  by>  neeassai^  implioa* 
tion  for  the  first  time  involving  the  Constitu- 
tion— for  instance,  permitting  nine  jurors  out 
of  twelve  to  render  a  verdict  Logan  vi  Field. 
192  Mo.  loe,  ait.  66,  90  S.  W.  127.  In  such  ease, 
or  cases  of  a  kindred  nature,  the  first  door  open 
for  a  constitutional  question  to  enter  wouUT  be 
in  the  motion  for  a  new  trial.  Appellant  could 
raise  it  no  sooner  and  nowhere  else.  But  it 
mnst  be  taken  as  settled  law  that  /in  so  grave  a 
matter  aa  a  constittttional  question  it  should  be 
lodged  in  the  case  at  the  earliest  moment  that 
good  pleading  and  orderly  procedure  will  admit 
nnder  the  circumstances  of  the  given  case,  oth- 
erwise It  will  be  waived.  Barber  Asphalt  Pav- 
ing Co.  V.  Ridge,  169  Mo.  loc.  cit.  387  et  seq., 
68  S.  W.  1043.  If  plaintiee  grounds  bis  right 
of  action  on  a  statute  which  defendant  con- 
tends is  unconstitutional  it  dionld  be  put  In  the 
answer  and  kept  alive.  If  the  defendant  grounds 
an  affirmative  defense  on  a  statute  that  plaintiff 
contends  has  a  like  vice,  it  would  seem  he  should 
plead  its  unconstitutionality  In  the  reply 
(though  that  has  been  questioned.  Kirkwood 
V.  Maramec  Highlands  Co.,  160  Mo.  Ill,  60  S. 
W.  1072).  If  proper  to  put  it  In  instructions, 
it  should  be  lodped  there  and  the  ruling  of  the 
court  invoked.  Unless  one  or  the  other  of  those 
courses  Is  pursued,  life  enough  is  kept  in  no  such 
question  to  give  this  court  Jurisdiction  on  ap- 
peal except  in  one  instance,  viz.:  Where  on  the 
whole  case  some  provision  of  the  Constitution 
was  either  directly  or  hj  inexorable  implica- 
tion involved  in  the  rendition  of  the  Judgment 
and  decided  against  appellant." 

The  conclusion  of  the  court  was  that  as  the 
appellant  had  neglected  to  inject  its  constitu- 
tional question  in  its  answer  and  in  its  in- 
structions. It  neglected  its  <qE>portunity  and 
should  be  held  to  a  waiver.  That  case  was 
followed  and  approved  by  our  Supreme  Court 
in  WooUey  and  Fish  v.  Mears  and  Woodruff, 
Ex'rs,  226  Mo.  41,  125  S.  W.  1112,  where  at 
page  52,  Judge  Woodson  says  that  in  the  case 
then  before  the  court  which  had  originated 
before  a  Justice  of  the  peace  and  where  no 
pleadings  were  required,  but  where  the  trial 
court  based  Its  declaration  of  law  upon  an 
Act  of  the  Legislature  and  at  the  time  appel- 
lant objected  to  tbe  court  giving  the  instruc- 
tion and  to  the  Judgment  of  the  court  be- 
cause said  Act  was  unconstitutional,  that 
that  was  a  timely  saving  of  exception  and 
presented  the  question  of  the  constitution" 
ality  of  the  Act  to  the  Supreme  Court,  citing 
Lohmeyer  v.  St  Louis  Cordage  Co.,  supra,  as 
stating  the  uniform  rulings  of  the  court  as 
to  the  matter  of  timely  objection. 

In  the  case  at  bar  the  answer,  we  have 
seen,  was  a  general  denial,  accompanied  by 
a  plea  of  contributory  negligence.  If  the  de- 
fendant, appellant  here,  had  desired  to  test 
the  validity  or  constitutionality  of  the  city  or- 
dinance regulating  the  Ej;>eed  of  automobiles 
In  the  city,  that  was  the  time  to  raise  it  be- 
cause the  plaintiff  had  distinctly  pleaded 
these  ordinances  in  her  petition.  Lohmeiyer 
V.  St.  Louis  Cordage  Co.,  supra.  He  did  not 
do  that 

When  the  ordinances  were  offered  in  evl-- 
dence  counsel  for  appellant  could  then  have 
objected  to  them  as  void  under  the  statute 
and  Constitution,  specifying  the  provisions 
relied  upon, 
he  had  not  lost 


ution,  specifying  the  provisions     /^^  t 

assuming,  but  not  holding,  thatjy  VjOOQIC 
Lost  his  right  to  do  so  by  failure  O 
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to  attack  tbe  petiti<»  by  answer.  But  he  did 
not  do  so.  So  that  by  Ub  action  npon  tbls 
point  tbat  counsel  failed  to  warn  plaintiff 
or  tbe  trial  court  of  tbe  pitfall  wblch  be  now 
seeks  to  dig. 

Tbe  main  Instruction  given  at  tbe  Instance 
of  plaintiff  clearly  put  these  ordinances  be- 
fore tbe  jury  as  a  ground  for  recovery.  De- 
fendant, appellant  here,  In  no  manner  what- 
ever, except  by  tbe  general  exception  to  the 
instruction  as  a  whole,  in  any  manner  chal- 
lenged tbe  correctness  of  this  Instruction  per- 
mitting the  jury  to  find  for  plaintiff  on  a  vio- 
lation of  tbe  ordinance. 

As  we  have  seen,  tbe  motion  for  new  trial 
In  no  manner  whatever  challenged  the  valid- 
ity of  the  ordinance  or  raised  any  constitu- 
tional question. 

Appellant  has  seen  fit  to  bring  up  with  the 
record  a  memorandum  opinion  filed  by  tlie 
learned  trial  Judge  in  overruUng  tbe  motion 
tor  new  trial.  In  that  memorandum  the 
learned  trial  judge  says: 

"Defendants,  in  support  of  their  motion  for  a 
new  trial,  relying  BOlely  upon  the  contention 
that  plaintiff's  own  evidence  shows  her  to  have 
been  guilty  of  such  contributory  negligence  as  to 
preclude  her  as  a  matter  of  law  from  recovering, 
cite  and  quote  from,  in  support  of  their  posi- 
tion, numerous  Missouri  cases  declaring  that  the 
duty  to  look  is  a  continuing  one,  and  that  the 
duty  does  not  cease  until  after  the  range  of 
danger  has  l>een  passed ;  and  ask  the  court  to 
apply  those  authorities  to  the  facts  in  this  case." 

The  trial  Judge  then  proceeds  to  discuss 
this  proposition  exclusively  and  determines 
it  adversely  to  the  contention  of  appellants, 
defendants  below. 

Thus  it  will  be  seen  that  in  no  manner 
whatever  was  tbe  attention  of  the  trial 
court  called  to  the  point,  a  point  made  for 
the  first  time  in  our  court  when  this  case 
was  here  ugrued  and  again  insisted  on  in  tlie 
motion  for  a  rehearing  and  to  transfer  to  tbe 
Supreme  Court 

In  a  very  recent  case,  that  of  Taber  v.  Mis- 
souri Pacific  By.  Co.,  not  yet  officially  re- 
ported, but  see  186  S.  W.  688,  it  is  stated  that 
in  the  oral  argument  before  the  Supreme 
Court,  the  appellant  for  the  first  time  con- 
tended that  tbe  f&cts  in  the  case  clearly  Show 
tbat  the  decedent  was  engaged  in  handling 
cars  engaged  in  interstate  commerce  at  the 
time  of  his  death,  and  that  for  that  reason 
the  Judgment  should  be  reversed  upon  tbe 
appeal.  It  is  further  stated  tbat  in  the  reply 
brief  tills  same  point  was  urged.  Mr.  Com- 
missi<mer  Brown,  who  wrote  tbe  opinion 
adopted  by  tbe  majority  of  the  court  in  tianc, 
says  of  this: 

"The  first  question,  therefore,  is  whether  this 
point  is  now  before  us.  The  petition  dearly 
states  a  cause  of  action  founded  upon  the  pro- 
visions of  section  5425  of  the  Revised  Statutes 
of  Missouri  of  1900,  and  asks  the  penalty  there- 
in imposed." 

Quoting  the  federal  statute  (section  1,  c. 
149,  Act  April  22,  1908,  p.  65,  85  Stat,  at 
L.,  section  865T,  Compiled  Statutes  1913), 
Commissioner  Brown  continues: 


"No  reason  biui  beensiiggMted  why  this  peti- 
tion does  not  state  all  tbe  facts  necessary  to  a 
recovery  by  these  children  under  the  Miasonii 
statute  cited.  Tbat  it  does  not  state  a  cause  of 
action  in  favor  of  the  personal  representatiTe 
of  the  deceased  under  die  federal  stanite  is  clear, 
for  there  is  no  stateipent  of  the  vital  fact  that 
the  injury  was  inflicted  while  the  defendant  was 
engaging  in  commerce  between  the  states  and 
territories,  and  while  the  deceased  was  employ- 
ed by  it  in  such  commerce.  *  *  *  It  follows, 
from  the  statement  in  tbe  petition  of  all  the 
facts  necessary  to  constitute  a  perfect  cause 
of  action  under  the  state  statute,  that  if  it  is 
sought  to  defeat  it,  by  showing  the  additional 
facts  that  the  injury  was  inflicted  wbUe  the  de- 
fendant was  engaging  in  interstate  conuneroe, 
and  while  the  deceased  was  employed  by  it  in 
Rich  commerce,  those  facts  slioula  have  been 
pleaded  in  the  answer.  Tliis  was  the  first  step 
provided  fay  the  Missouri  Code  for  presentiag 
such  matters  for  the  determination  of  the  court." 

Commissioner  Brown  notes  that  at  tbe  trial 
it  was  in  evidence  that  one  of  tiie  objects  of 
the  work  in  which  deceased  was  engaged  was 
in  tbe  making  op  of  a  train  to  go  west  from 
Kansas  City,  and  that  certain  can  boie  iBl- 
tials,  the  meaning  of  which  were  not  ex- 
plained, but  of  which  counsel  asked  tbe  conrt 
to  take  Judicial  notlca  The  learned  Oom- 
missioner  then  says: 

"If  this  testimony  tended  to  prove  that  the  ap- 
pellant and  deoaased  were  engaged  in  interstate 
commerce  at  the  time  of  the  injury,  there  was 
still  an  opportunity  under  the  Missouri  Code  for 
the  defendant  to  conform  his  answer  to  such 
evidence  and  to  have  tbe  question  submitted  to 
the  jury.  Instead  of  doing  this,  be  salted,  and 
the  court  granted,  its  submission  upon  the  theo- 
ry, inconsistent  with  the  terms  of  the  federal 
statute,  that  contributory  negligence  on  the  part 
of  the  deceased  constituted  a  complete  defense 
to  the  action.  To  raise  the  qneetioa  upon  ap- 
peal the  statute  expressly  required  (B.  S.  1909, 
!  2081)  that  it  should  appear  in  the  record  that 
it  was  submitted  to  the  determination  of  the 
trial  court,  and  was  expressly  decided  against 
the  appellant  Then  is  nothing  in  the  record 
indicating  this.  On  the  contrary,  the  appeUant 
after  having  availed  himself  of  the  defense  of 
ccntributory  negligence  under  the  state  statute 
and  lost  is  now  seeking  to  recede,  because,  for 
the  purpose  of  saining  this  advantage,  to  wliich 
it  was  not  entitled,  it  had  concealed  its  real  de- 
fense. •  •  *  Having  digged  this  pit  it  is  ap- 
propriate that  tbe  appeUant  should  have  been 
the  one  to  fall  into  it  The  question  of  tlie 
application  of  the  Employers'  Liability  Act  (Act 
April  22d,  1908,  chap.  149,  35  Stat  65)  not 
having  been  decided  by  the  trial  court  no  excep- 
tion with  respect  to  it  can  be  taken  iiere." 

The  section  of  our  statute  referred  to  by 
Mr.  Commissioner  Brown  (section  2081),  pro- 
vides: 

"No  exceptions  shall  be  taken  in  an  appeal  or 
writ  of  error  to  any  proceedings  in  the  circuit 
conrt,  except  such  as  shall  have  been  expressly 
decided  by  such  court" 

It  appears  in  the  case  at  bar,  not  only  by 
the  record  proper  but  by  the  statement  of  the 
learned  trial  Judge,  which  counsel  for  appel- 
lants has  seen  fit  to  bring  before  us  as  part 
of  tbe  record  In  the  case,  that  no  such  prop- 
osition and  point  as  now  attempted  to  be 
raised  for  the  first  time  In  this  court  was 
ever  presented,  considered  or  passed  upon  in 
the  trial  court    The  opi9^^h@ietofore  rear.  I 
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dered  Is  modilled  to  some  extent  In  its  vetM- 
age;  in  all  otber  respects  It  will  stand. 

[13]  By  tbe  same  line  of  reasoning  and  on 
the  decisloDa  dted,  we  bold  tliat  no  coustltn- 
tlanal  qnestion  baa  been  saved,  and  we  con< 
dnde  that  no  qnestion  as  to  tbe  validity  of 
the  dty  speed  ordinance  bad  been  raised,  be- 
cause no  sucb  point  was  made  In  tbe  trial 
court  nor  inresented  there  for  consideration. 
Section  2061,  Bevlsed  Statutes  1909,  Is  jnst  as 
applicable  here  as  on  any  like  situation. 
That  Is  to  say,  no  sucb  exception  was  pre- 
sented to  and  passed  on  by  tbe  trial  conrt. 
We  are  forbidden  by  that  section  to  notice 
an  exception  not  made  in  tbe  trial  court 
WbUe  the  argument  of  learned  coonsel  for 
appellants  Is  si)eclons,  it  is  not  sound.  We 
cannot  consider  the  validity  of  tbe  speed  or- 
dinances on  this  appeal  for  tbe  conclusive 
reason  that  their  validity  was  not  attacked  In 
the  trial  court  in  this  case. 

[14]  It  is  well  settled  in  our  state  that  tbe 
qnestion  of  whether  a  petition  totally  fails  to 
state  a  cause  of  action,  or  whether  the  case 
is  one  within  the  Jnrlsdlction  of  the  court, 
is  open  for  conslderaticm  on  api)eal,  even  if 
no  attack  has  been  made  on  It  b^ow,  for  the 
jurisdiction  of  the  court  depends  on  that. 
Tbe  latter  was  tbe  situation  in  State  ex  reL 
McEntee  v.  Bright,  224  Mo.  614,  loc.  clt.  527, 
123  S.  W.  1067,  135  Am.  St  Eep.  662,  20  Ann. 
Caa.  S55.  But  that  does  not  reach  this  case. 
Here  the  petition  counts  not  only  on  the  ordl- 
naoce  bat  on  the  statute.  Even  assuming 
that  the  ordinance  is  void,  the  petition  Is 
(till  good  as  counting  on  the  statute. 

Finding  no  omstitutlonal  question  and  no 
qnestion  as  to  tbe  validity  of  the  ordinance 
nnder  the  statute  and  constitution  saved  in 
SDCb  manner  as  to  warrant  a  transfer  of  the 
case  to  tbe  Supreme  Court  we  have  no  power 
to  transfer  this  case  to  the  Supreme  C!ourt 

Tbe  motion  for  rehearing  and  the  motion 
to  transfer  to  tbe  Supreme  C!ourt  are  over- 
raled.    AU  concur. 


BUTTBBFIBLD  v.  BUTTlDfiFIBLD. 
(No.  12076.) 

(Eansas    City    Conrt   of    Appeals.      Missoari. 

Jane  12.  1916.    Rehearing  Denied  July  8, 

1916.) 

L  HtrsnARD  AND  Win:  «s>205(2)— Action  bt 

Wife  Aoaihst  HnsBANn  fob  tobt. 

The  Married  Woman's  Act  (Rev.  St  1909, 

H  8295-8810)  has  not  changed  the  common-law 

rale  that  neither  hnsband  nor  wife  Is  liable  to 

tbe  other  in  a  civil  action  for  a  personal  tort 

fEd.  Note.— For  otber  cases,  see  Hnsband  and 

Wile,  Cent  Wg.  Jf  748,  749,  751,  753,  970; 

2.  Affkal  and  Ebbob  «=»301— Resebvation 
or  OsnonoNS-MonoN  fob  Nxw  Tbiai/— 
Bduno  on  Plbadinos. 
Where  a  motion  to  strike  out  ^  granted, 
wonld  dispose  of  tbe  case,  it  amounts  to  a  de- 
murrer, and  the  court's  action  thereon  is  saved 
witfaont  being  embodied  in  motion  for  new  trial. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  E«g.  Si  1743, 1768-1755;  Dec.  Dig. 
«=»301.] 
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3.  Mabbiaob  «=aOO(l)—BviDBNCB  —  Default 

JUDQKKNT. 

A  default  divorce  judgment  is,  in  a  later 
action  between  the  paraes,  eridence  that  prior 
to  divorce,  they  were  married. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  I>ig.  {{  79,  83,  88,  89;  Dec.  Dig.  <8=5>60(1).) 

Appeal  from  Circuit  Ck>urt,  Jackson  Coun- 
ty; Clyde  Wilcox,  Special  Judge. 

Action  by  Flora  B^e  Bntterfleld  against 
Robert  James  Bntterfleld.  From  judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

Ii.  B.  Bates,  of  Excelsior  Springs,  and  J. 
C.  Orover,  of  Kansas  City,  for  appellant 
Prince  &  Harris  and  J.  H.  Hunter,  all  of 
Kansas  City,  for  respondent 

ELLISON,  P.  J.  Flatntirs  action  is  to  re- 
cover damages  resulting  from  an  assault  and 
battery  alleged  to  have  tieen  committed  upon 
her  by  defendant  She  recovered  judgment  in 
tbe  trial  court 

[1]  It  appears  by  tbe  record  that  at  the 
time  of  the  assault  and  battery  plaintiff 
was  defendant's  vrlfe.  Under  the  common 
law,  the  husband  or  wife  was  not  liable  in 
a  civil  action  to  the  other  for  a  personal  tort 
And  our  statutes,  including  the  Married  Wo- 
man's Act  has  not  changed  tbe  rule.  In  a 
recent  opinion  written  by  Judge  Walker,  the 
Supreme  Court  has  fully  discussed  this  ques- 
tion, and  we  refer  thereto  in  support  of  our 
judgment  herein.  Rogers  v.  Rogers,  265  Mo. 
200,  177  S.  W.  382. 

[2]  Plaintiff,  after  obtaining  this  judgment 
without  a  shadow  of  legal  right,  has  sought 
to  Interpose  various  technical  objections  to 
being  deprived  of  it  It  appears  that  that 
part  of  the  answer  setting  up  tbe  marriage 
was  erroneously  stricken  out  on  plalntlfTs 
motion,  which  left  nothing  but  a  general 
denial.  Plaintiff  insists  that,  since  the  de- 
fendant did  not  save  that  point  in  bis  mo- 
tion for  new  trial,  he  waived  it  This  was 
such  character  of  motion  as  amonnted,  to 
all  intents  and  purposes,  to  a  demurrer,  and 
the  court's  action  is  saved  without  being  em- 
bodied In  a  motion  for  new  trial.  State  ex 
rel.  V.  Ellison  (Sup.)  182  S.  W.  998;  Sho- 
boney  v.  Railroad.  231  Mo.  131.  148,  132  S. 
W.  1059,  Ann.  Cas.  1912A.  1143. 

But  aside  from  that,  the  proof  was  made 
during  the  trial  and  a  peremptory  lnstructl6n 
was  asked  by  defendant  and  refused,  and  au 
exception  to  the  ruling  was  duly  preserved. 

[3]  The  evidence,  that  the  parties  were  hus- 
band and  wife  at  the  time  of  the  assault, 
consisted  of  a  record  of  the  circuit  court  of 
Clay  county  of  a  divorce  proceeding,  institut- 
ed by  defendant  against  plaintiff  in  that 
county,  wherein  the  petltloi^  alleged  a  mar- 
riage at  a  date  prior  to  tbe  assault,  and  the 
petition  was  adjudged  to  be  confessed,  and 
a  decree  was  rendered.  This  was  evidence 
tending  to  show  they  were  husband  and  wife, 
and  there  was  no  evidence  to  the  contrary. 

The  judgment  should  be  reversed.    All  con- 
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(Ky. 


LOUISVILLE  k  N.  R.  C50.  v.  GRBBNBBIBB 
DISTILLERY  00,  et  al. 

(Court  of  Appeals  of  Kentuc^.    Jane  14, 1916.) 

1.  Appiai.  and  Erbob  «=:»41(1)  —  Decisiorb 

EkvIEWABLB  —  AUOUNT  IN  OONTBOVBBST  — 

■  Stattjtb. 

Under  Ky.  St.  |  960,  sabsecs.  1-3,  when  the 
amount  in  controversy,  exclusive  of  interest  and 
cost,  is  over  $200  and  less  than  $500,  the  Su- 
preme Court  may  grant  an  appeal  from  a  judg- 
ment for  the  recovery  of  money  If,  from  an  ex- 
amination of  the  record,  it  appears  that  the  ends 
of  justice  require  it,  or  when  the  construction  of 
a  statute  or  a  section  of  the  Constitutiori  is  pat 
In  issue,  but  the  circuit  court  is  without  author- 
ity to  grant  an  appeal  from  its  jndgment  to  the 
Supreme  Court  when  the  judgment  is  for  the  re- 
covery of  money  only,  and  the  amount  in  contro- 
versy is  less  than  $500,  and  an  appeal  so  taken 
will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig,  M  127,  128,  130,  184,  172; 
Dec.  Dig.  <S=»41(1).] 

2.  CABRnSBS    <e=5>18(l)— StTPEBVISION    BT   PUB- 
LIC Officbbs — Action. 

Under  Ky.  St.  §  829,  providing  that,  if  an 
award  by  Ae  Railroad  Commission  in  a  proceed- 
ing to  fix  rates  of  transportation  is  not  satisfied 
within  ten  days,  the  chairman  shall  file  a  copy 
in  the  circuit  court,  and  summons  shall  be  is- 
sued as  in  other  cases,  does  not  require  any  pe- 
tition to  be  filed  as  the  basis  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S§  13,  Ift-lS,  20,  24;  Dec.  Dig.  <S=> 
18(1).] 

8.  Parties  <S=>95(1)  —  Pleading  ig=369(l)  — 
Process  €=9158  —  Misjoinder  —  Election 
— QOAsniNO  Sebvice. 
A  misjoinder  of  actions  and  of  parties  plain- 
tiff is  not  a  ground  for  quashing  the  service  of 
a  summons,  but  such  an  error  in  the  proceed- 
ings must  be  corrected  by  a  motion  to  require 
an  election  of  which  cause  of  action  will  be 
prosecuted  and  which  party  will  prosecute  it. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  §  leO;  Dec.  Dig.  <3=>95(1);  Pleading, 
Cent.  Dig.i§  1199,  1200:  Dec.  Dig.  <8=»369a) ; 
Replevin,  Cent.  Dig.  {  206;  Process,  Cent  Dig. 
H  218,  220;  Dec.  Dig.  <gS9l5a] 

4.  Statutes  ®=>98(1)— Local  Acts— Practice 
OF  Courts. 

Ky.  St.  i  829,  providing  that  the  Railroad 
Commission  shall  hear  complaints  against  car- 
riers for  the  correction  of  extortionnte  rates, 
and,  if  its  award  is  not  satisfied  within  ten  days, 
file  a  copy  of  the  evidence  and  the  award  in  a 
circuit  court,  whereupon  summons  shall  issue  as 
in  other  cases,  and  «  trial  be  had  as  in  an  or- 
dinary action,  and  that  judgment  and  proceed- 
ings shall  be  the  same  as  in  ordinary  cases,  is 
not  violative  of  Const.  §  59,  subsec.  1,  prohib- 
iting local  or  especial  acts  to  regulate  the  juris- 
diction or  practice  of  the  circuits  of  courts  of 
justice,  in  that  an  award  of  the  commission  may 
be  proceeded  upon  and  judgment  rendered  with- 
out complainant  filing  a  petition,  since  the  pro- 
visions of  the  statute  apply  to  all  circuit  courts 
in  the  state  alike  in  which  the  designated  cause 
of  action  may  arise. 

[Ed.  Note.— F(ft  other  cases,  see  Statutes, 
Cent.  Dig.  §  110;  Dec.  Dig.  <g=398(l).] 

5.  Constitutiorai.  Law  ®=>52— Lkoibiaitvx 
Powers. 

'  Ky.  St.  {  829,  does  not  invest  the  Railroad 
CJommission  with  judicial  powers  in  making  an 
award  in  contravention  of  ConsL  {  27,  providing 
that  the  power  of  government  shall  be  divided 


into  legialatlTe,  ezecothre,  atad  Jndicial  depart- 
ments, or  section  28,  providing  that  a  person 
belonging  to  one  department  of  the  government 
shall  not  exercise  the  powers  of  either  of  the 
others,  and  section  109,  providing  that  the  judi- 
cial power  be  in  one  Supreme  Court  and  the 
courts  established  by  the  Constitution,  and  sec- 
tion 135,  providing  that  no  court  except  those 
provided  by  the  Constitution  shall  be  established ; 
the  Railroad  Commifision  being  a  permanent 
governmental  agency  established  by  Const.  { 
209,  since  the  power  to  make  the  award  is  not 
an  exercise  of  a  judicial  power,  but  the  proper 
exercise  of  a  legislative  power. 

[Ed.  Note. — For  other  eases,  see  Constitutional 
Law,  Cent  Dig.  §  60;   Dec.  Dig.  <S=»52.] 

6.  Constitutionai.  Law  ®=352— Leoisx.ativk 
Powers. 

Under  Const.  {  28,  prohibiting  persons  who 
are  of  one  of  the  three  departments  of  the  gov- 
ernment from  exercising  any  powers  belonging 
to  either  of  the  others,  except  as  directed  or  per- 
mitted by  the  Constitvtion  to  exercise  daties  be- 
longing to  one  of  the  other  departments,  and 
Const.  §  209,  authorizing  the  Railroad  Commis- 
sion to  perform  the  duties  which  it  was  em- 
powered to  perform  at  the  time  of  the  adoption 
of  the  Constitution,  until  otherwise  provided  by 
law,  the  commission  had  the  power  at  adoption 
of  the  Constitution  to  determine  claims  for  rep- 
aration and  to  order  restitution  by  a  carrier  to 
a  shipper  on  the  amount  collected  in  excess  of 
the  rate  thereafter  fixed  aa  just  and  reason- 
able, 

[Ed,  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig,  {  50 ;  Dec  Dig.  <©=»52,] 

7.  CabBIBB8«=>12(1)— RaOULATION— QHASGKa 

Fixing  of  rates  to  be  charged  by  a  rnilroad 
carrier  in  its  intrastate  commerce  is  within  the 
power  of  the  legislative  department  of  the  gov- 
ernment within  the  constitutional  limitations. 

[Ed,  Note,— For  other  cases,  see  Carriers, 
Cent  Dig,  §S  7,  15-20;  Dec.  Dig.  «=»12(l).l 

8.  CaBBISBS     «=>18<1)      —     BKQXTI.ATION      — 

Charges. 
Although,  in  the  absence  of  action  by  the 
Legislature  in  establishing  rates  which  a  carrier 
is  entitied  to  charge,  the  reasonableness  of  rates 
may  be  a  judicial  question  between  carrier  and 
shipper,  when  the  Legislature  exercises  its  pow- 
er, the  act  by  which  the  establishment  is  effected 
becomes  a  law,  and,  unless  the  legislation  is  vio- 
lative of  the  Constitutional  limitation  that  the 
rates  established  for  carriers  of  intrastate  com- 
merce shall  not  be  confiscatory,  the  reasonable- 
ness of  the  rates  is  not  a  judicial  question. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  1$  13,  16-18,  20,  24;  Dec.  Dig.  <6=> 
18(1).] 

9.  CABBIERS  ®=>12(1)— RBOULATION— OtIABGK& 

The  Railroad  Commission,  in  establishing  a 
rate  order,  exercised  a  legislative  power  delect- 
ed to  it  by  the  Legislature,  and  its  act,  if  done 
in  accordance  with  law,  is  a  valid  and  enforce- 
able piece  of  legislation,  and  hence  a  rate  charge 
ed  In  excess  of  that  fixed  by  the  oonunission  is 
unlawful  and  extortionate. 

[Ed.  Note.— For  other  casos,  see  Carriers,  ■ 
Cent  Dig.  |§  7,  15-20 ;   Dec  Dig.  ®=>12(1).] 

10.  Carriers    ®=»18(3)— ReoulaTiow— OHabo- 
Ks— Review. 

An  act  of  the  Railroad  Commission  can  only 
be  assailed  as  confiscatory  in  an  action  for  that 
purpose,  in  a  court  having  jurisdiction,  which 
can  finally  determine  its  validity,  and  cannot 
be  assailed  in  a  proceeding  to  enforce  an  award 
of  the  Railroad  Commission. 

[Ed.  Note.— For  other  cases,  aee  Carriers. 
Cent.  Dig.  §;  18,  16-18,  20,  24:  Dec  Dig.  «=> 
18(3).] 
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U    CASSISX8   «S3l8(a)— PBOCVBDHf^a  TO   BH* 

lORCB  Regulations— PleaoinO. 
Under  Ky.  St.  (829,  avermeiits  of  vant  of 
eridence  before  the  Railroad  Commission  to  sup- 
port its  findings  or  ot  evidence  that  the  shipper 
inffered  dtunaKca  in  the  amoant  of  the  award 
did  not  constitnte  a  defense  to  recovery  of  Jad«r- 
mect  upon  the  award,  since  the  amoant  paid  was 
a  proper  inquiry  in  the  trial  court,  and,  if  put 
in  excess,  the  carrier  woold  have  been  entitled  to 
a  jury  trial. 

[Kd.  Note.^For  other  cases,  see  Carriers, 
Cont.  Dig.  U  13.  ie-18,  20,  24;  Dec.  Dig.  «=» 
18(3).l 

12.  Cabbiers  <S=a2— Oonbtitutiowai,  Law  «=» 
298(2)  —  Regulation  —  Cbabobs  —  Rkvikw 
— i>UB  Pbooesb  or  Law. 

Ky.  St.  S  829,  in  limiting  the  evidence  which 
can  be  heard  in  the  circuit  court  Ijo  that  heard 
before  the  Railroad  Commission,  is  not  violative 
of  the  Fonrteenth  Amendment  of  the  federni 
Constitution  in  denying  dae  process  of  law.  since 
doe  process  is  always  had  when  the  party  has 
had  sufGcient  notice  and  an  opportunity  to  make 
his  defense. 

CEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  4.  6;  Dec.  Die.  es>2 ;  Constitu- 
tional Law.  Cent.  Dig.  {  847;  Dec.  Dig..  «b> 
298(2).] 

13.  Carbieks  «s>18(l>T-R>ouijiTiON— Cbabo- 
Efr— Re  V I E  w 

Ky.  St.  t  829,  is  not  violative  of  Const.  { 
2,  providing  that  absolnte  and  arbitrary  pow- 
er does  not  exist  in  a  republic,  since  it  does 
not  vest  in  tlie  Railroad  Commission  any  abso- 
lute or  arbitrary  power  over  the  property  of 
carrier. 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  13.  16-18,  20,  24;  Dee.  Dig.  «=> 
1S(1).] 

14.  Emittent  Douain  4=»2(8)  —  RKauiATioiT 
or  Ohaboes. 

Ky.  St.  i  829,  is  not  violative  of  Const,  i 

13,  providing  that  no  man's '  property  shall  be 
taken  for  public  use  without  consent  of  his  rep- 
resrntative  and  just  compensation,  since  the 
commission  has  no  power,  by  making  an  award 
or  otherwise,  to  take  the  property  or  apply  it 
to  pnblie  aae  withont  the  consent  of  tlie  carrier 
or  without  jost  compensation. 

[Kd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  3 ;   Dec.  IMg.  €=>2(8).] 

15.  CoiftniTUTiowAi.  Law  «=>328— Courts  to 

Ky.  St,'  {  829,  is  not  violative  of  Const.  { 

14.  proriding  that  all  courts  shall  be  opened  to 
every  person,  and  that  he  shall  have  a  remedy 
by  doe  course  of  law  for  any  injury  done  him. 

[Ed.  Note.— For  other  cases,  see  CJonstitutional 
Uv    Cent  Dig.  g{  950-9(53;    Dec  Dig.   «=> 

16.  CoNHTiTUTiONAi.  Law  «=>82  —  Repubu- 

CAN   FOBX   OF   GOVEBNVENT. 

Ky.  St.  {  829,  is  not  violative  of  Const.  U. 
8.  art.  4,  f  4,  guaranteeing  a  republican  form 
of  government. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  f  149 ;   Dec  Dig.  <3=»82.] 

17.  Cabbikbs  ®=3l2(l>— RBoni.ATion— Oeabo- 

E8. 
Under  Ky.  St.  i  829,  the  Railroad  (Tommis- 
lion  does  not  declare  illegal  legal  rights  imposed 
before,  since  an  extortionate  charge  by  a  car- 
rier is  illegal  at  the  time  it  was  exacted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  7.  15-20;  Dec  Dig.  <S=»12(1).] 

18.  Cabbiebs  «=>13(2)— Reoulation— OHAsa- 
BS— DiacKmiNATioN. 

Ky.  St  I  829,  is  not  violative  of  Oust.  J 
218,  proliibiting  discrimination   by  carriers  in 


transportation  cfaargssi  «w)  piovidiM  that  • 
carrier  shall  not.oharge.  more  for  short  than  for 
long  hauls,  in  that  the  enforcement  of  an  award 
compels  sDch  discrimination. 

{Ed.  Note. — For  other  cases,  see  Carriers, 
C^ent  Dig.  H  22,  24;  Dec.  Dig.  «s>18(2).] 

19.  Cabhibrb  «=s18<3>— REOTTtATiON— Aonoir 
TO  Enforce. 

Under  Ky.  St.  {  829,  a  carrier  has  no  right 
to  require  the  shipper  to  file  records  of  proceed- 
ings before  the  Railroad  Commission  other  than 
the  copy  of  the  award  and  evidence  required  by 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {g  13,  16-18,  20.  24;  Dec  Dig.  <S» 
18(8).] 

20.  Pleading  <s=>8(5)— Conclusion8. 
Under  Ky.  St.  §  829,  in  proceeding  to  en- 

foiee  an  award  by  the  Railroad  Commimion,  as 
the  copy,  of  the  award  filed  by  the  Railroad 
Ciommiasion  in  the  circuit  court  amounts  to  an 
allegation  thnt  the  carrier  has  received  from  the 
shipper  the  amount  of  the  award  from  extortion- 
ate charffea,  which  the  shipper  has  paid,  a  de- 
nial in  the  carrier's  answer  tltat  the  carrier  did 
not  owe  the  amount  of  the  award  was  a  conclu- 
sion of  the  pleader  and  insufficient. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent  Dig.  g]  16,  16;    Dec.  Dig.  «=3>8(5).] 

21.  Pleadiwo    «=>121(3)— Awsweb— Irforma- 

TlOn  AND  BeLIXF. 

The  averment  of  the. answer  that  the  car- 
rier did  not  have  knowledge  or  information  suffi- 
cient from  which  to  found  a  belief  as  to  whether 
the  amounts  had  been  paid  to  or  received  by  it 
waa  not  suffideBt  since  a  party  cannot  pot  in 
issue  by  such  a  plea  matteos  ueoeasarily  withJki. 
its  own  knowledge. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  2  247;  Dec.  Dig.  «8=»121(3).] 

Appeal  from  Orcnlt  Court,  Jefferson  Conn- 
ty,  CommoD  Pleas  Branch,  Second  Division. 

Separate  proceedings  by  tlie  Greenbrier 
Dlstilleiy  Company  and  others  against  tb£ 
Louisville  &  Nashville  Railroad  C>>mpany  be- 
fore the  Railroad  COmmigslon  of  Kentncky. 
From  a  judgment  of  the  circuit  touit  •ffif'iu- 
Ing  an  award  made  by  tiie  Railroad  Conunls- 
sion  against  the  defendant,  It  appeals.  Jndg- 
ment  for  the  named  plaintUT  affirmed,  and 
appeals  from  Judgments  for  other  plaintiffs 
dismissed. 

C.  H.  Moorman  and  W.  A.  Ciolston,  both  of 
Louisville,  for  appellant  J.  V.  Norman  and 
John  S.  Kelley,  Jr.,  both  of  Louisville,  for 
appellees. 


HURT.  J.  This  appeal  is  from  a  Judgment 
of  the  Jefferson  circuit  court  upon  an  award 
made  by  the  Railroad  Commission  of  Ken- 
tucky against  the  LouisvUle  &  Nashville 
Railroad  Company  in  favor  of  the  following 
parties,  for  the  following  sums,  respectively, 
and  with  Interest  on  the  sums  from  August 
10,  1910,  viz.:  Greenbrier  Distillery  Com- 
pany, the  sum  of  $532.C2 ;  Early  Times  Dis- 
tilling Ck)mpany,  the  sum  of  $408.61;  Mueller, 
Wathan  &  Kobert,  the  sum  of  $400.77;  a 
Grabfelder  &  C!o.,  the  sum  of  $325.78;  Willow 
Springs  Distillery  Company,  the  sum  ot 
$321.62 ;  Wright  &  Taylor,  the  sum  of  $257.50; 
Taylor  &  Williams,  the  sum  of  $237.19;  Eml- 
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nence  DlstUleijr  Company,  the  ram  of  $248^; 

Old  Grand  Dad  EMstlllery  Company,  the  mm 
of  $231.38;  T.  W.  Samuel's  DiaUllery,  the 
sum  of  $123.42;  the  Warwick  Distillery  Com- 
pany, the  ram  of  $127.74;  Burks  Springs  Dla- 
tlllery  Company,  the  sum  of  $146.26 ;  W.  B. 
Samuels  ft  Co.,  the  sum  of  $58.81;  M.  0. 
Beam  ft  Co.,  the  ram  of  $57.42;  Head  ft  Par- 
ker, the  ram  of  $44.80;  Blair,  Osborne  & 
Ballard  Distillery  Company,  the  sum  of 
$42.96;  and  Tom  Moore  Distillery,  the  ram 
of  $44.51. 

[1]  Each  of  the  foregoing  was  a  separate 
and  independent  Judgment  in  fayor  of  the 
party  for  whose  benefit  It  was  rendered,  and 
no  one  else  had  any  interest  therein  or  any 
control  over  the  Judgment  Each  of  the  fore- 
going Judgments  was  a  personal  Judgment, 
and,  except  the  first  named,  was  for  a  less 
amount  than  the  sum  of  $500.  The  eight 
Judgments  last  named  were  each  for  a  ram 
less  than  $200.  Section  850,  subsec.  1-3,  Ky. 
St,  fix  the  amounts  which  must  be  in  contro- 
versy before  this  court  Is  authorized  to  en- 
tertain an  appeal  from  the  Judgment  of  an 
Inferior  court.  This  court  is  not  authorized 
in  any  instance  to  entertain  or  hear  an  ap- 
peal from  a  Judgment  for  the  recovery  of 
money  only  when  the  amount  in  controversy 
ia  less  than  the  sum  of  $200,  exclusive  of  in- 
terest and  costs.  An  appeal  cannot  be  taken 
to  this  court,  as  a  matter  of  right  from  a 
Judgment  for  the  recovery  of  money,  if  the 
amount,  exclusive  of  interest  and  costs,  in 
controversy.  Is  less  than  the  sum  of  $600, 
but,  when  the  amount  in  controversy,  ex- 
clusive of  interests  and  costs,  la  as  much  as 
$200  and  la  less  than  $500,  this  court  may 
grant  an  appeal  from  a  Judgment  for  the  re- 
covery of  money  if  upon  an  examination  of 
the*  record  it  appears — 

"that  the  ends  of  juatice  require  that  the  judg- 
ment appealed  from  should  be  reversed;  or  when 
the  construction  or  validity  of  a  statute  or  the 
constmctioii  of  a  section  of  the  Constitution  is 
necessarily  and  directly  put  in  issue,  and  a  cor- 
rect decision  of  the  case  cannot  be  bad  without 
passing  on  the  validity  of  the  statute  or  con- 
struing tile  section  of  the  Constitution  or  stat- 
ute involved." 

When  in  such  case  an  appeal  is  sought,  It 
can  only  be  obtained  in  this  court  and  in  the 
manner  provided  by  subsection  3  of  section 
950,  supra,  and  the  rule  of  this  court  relat- 
ing to  that  subject  The  party  desiring  ai( 
appeal  must  file  the  record  in  the  clerk's  of- 
fice of  this  court  and  enter  his  motion  to  be 
granted  an  appeal.  The  circuit  court  Is  with- 
out authority  to  grant  an  appeal  from  its 
Judgment  to  this  court  when  the  Judgment 
is  for  the  recovery  of  money  only,  and  the 
amount  in  controversy  Is  less  than  the  sum 
of  $500.  The  appellant  has  not  sought  any 
appeal  in  this  court  from  the  Judgments  in 
the  circuit  court  again^  It,  and  hence  this 
c6urt  can  only  dismiss  the  appeals  from  each 
of  the  Judgments,  except  the  one  from  the 
Judgment  In  favor  of  the  Greenbrier  Distil- 
lery Company,  which  appeal  the  circuit  court 


had  antbortty  to  grant,  as  tbe  ummiit  In  oon- 

troversy  between  It  and  appellant  exceeds 
the  sum  of  $500.  Oman-Bowling  Green  Stone 
Co.  V.  li.  ft  N.  R.  B.  Co.,  169  Ky.  832,  185 
8.  W.  118;  Childera  r.  BAUlfT,  164  Ky.  12S, 
175  S.  W.  26;  Gough  v.  I.  O.  R.  B.  Co.,  168 
Ky.  668,  179  S.  W.  449. 

It  appeaia  that  the  Greenbrier  Distillery- 
Company,  which  we  will  hereinafter  call  tbe 
appellee,  as  well  as  the  other  parties,  tbe  ap- 
peals from  the  Judgments  in  whose  favor 
have  been  as  above  stated  dismissed,  mad» 
separate  complaints,  but  at  the  same  time,  to 
the  Bail  road  CommlssloD,  that  tbe  appellant 
had  theretofore,  and  siirce  the  25th  day  of 
March,  1910,  been  charging,  collecting:,  and 
receiving  from  them  more  than  a  Just  and 
reasonable  compensation  for  the  transporta- 
tion to  them  over  Its  lines  of  railroad  within 
the  state  of  Kentucky  of  certain  commodities 
which  were  used  by  them  as  materials  in  the 
manufacturing  of  Uquors'  at  their  respeetive 
places  of  operation,  and  sought  awards  In 
their  favor  against  appellant  in  reparation 
pf  the  damages  sustained  by  them  oa  aocoont 
of  rach  extortionate  cbarges  so  made  for  tbe 
transportatioa  of  the  commodities.  Tbe  pro- 
ceeding was  based  upon  the  provlsioDa  of 
sections  816,  819,  and  829,  Ky.  St 

Section  816,  supra,  is  as  follows: 

"If  any  railroad  corporation  shall  diarge,  ool- 
leet  or  receive  more  than  a  jast  and  reaaooable 
rate  of  toll  or  compensation  for  the  transporta- 
tion of  passMigers  or  freight  in  this  state,  or  for 
the  use  of  any  railroad  car  ui>on  its  trac^,  or  up- 
on any  track  it  has  control  of,  or  the  right  to 
ose  in  this  state,  it  shall  be  guilty  of  extortion." 

Section  819,  supra,  among  otbee  things, 
provides  that  when  a  railroad  company  shall 
be  guilty  of  extortion.  It  shall  be  liable  in 
damages  to  the  party  aggrieved  for  the  dam- 
ages sustained. 

Section  829,  supra,  is  as  follows: 
'  "The  commission  shall  bear  and  determio* 
complaints  under  sections  816,  817.  and  818. 
Such  complaints  shall  b«  made  in  writing,  and 
they  shall  give  the  company  complained  of  not 
less  than  ten  days'  notice  of  tbe  time  and  place 
of  tbe  hearing  of  the  same.  They  shall  hear  and 
reduce  to  writing  all  evidence  adduced  by  the 
parties,  and  render  such  award  as  may  be  prop- 
er. If  the  award  of  the  commission  be  not  satis- 
fied within  ten  days  after  the  same  is  rendered, 
tbe  chairman  shall  file  a  copy  of  said  award  and 
the  evidence  heard,  in  the  oiBce  of  tbe  clerk  of 
the  circuit  court  ot  tbe  county,  which,  under  the 
Code  ot  Practice,  would  have  jurisdiction  of  said 
controversy,  and  the  clerk  of  said  court  shall  en- 
ter tbe  same  on  the  docket  for  trial;  and  sum- 
mons shall  be  issued,  as  in  other  cases,  against 
the  par^  against  whom  the  award  shall  have 
been  rendered,  requiring  said  party  to  appear  in 
the  court  within  tbe  time  allowed  in  ordinary 
cases,  and  show  cause  why  said  award  shall  not 
be  satisfied.  If  such  party  fails  to  appear,  judg- 
ment shall  be  rendered  by  default  and  the  same 
proceedings  bad  thereon  as  in  otiier  ordinarj 
cases.  If  a  trial  ia  demanded  the  case  shall  be 
tried,  in  all  respects,  as  other  ordinary  cases  in 
which  the  same  amount  is  involved,  except  that 
no  evidence  shall  be  introduced  by  either  partj 
except  that  heard  by  the  commission,  except  audi 
as  the  court  shall  be  satisfied,  by  sworn  testimo-  T 
ny,  could  not  have  been  produced  before  the  *  I  ^ 
commission  by  the  exercise  of  reasonabfe  ditt-'^ 
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grnce;  tbt  jadpnent  and  proceedings  tiiereon 
■ban  be  the  a«me  as  In  other  ordinary  eases." 

Notice  was  glyen  to  appellant,  as  required 
by  gectlona  829  and  820a,  of  the  time  and 
place  of  the  bearing  of  tlie  complaints,  and 
the  nature  of  the  complaints  and  the  mat- 
ters to  be  Inrestlgated.  The  complainants 
and  appellant  appeared,  with  connsel.  Such 
arguments,  statements,  and  evidence  was 
heard  aa  either  party  desired  to  offer,  and 
the  erldence  heard  was  reduced  to  writing. 
The  complaints  were,  without  objection,  all 
heard  together.  It  aiq;>eared  from  the  state- 
ments received  as  erldenoe  and  the  sworn 
tesUmcoiy  that  for  many  years  previous  to 
the  25th  day  of  March,  1910,  the  appellant 
had  charged  and  received  a  rate  for  the  trana- 
portatliHi  of  the  commodltiea  used  In  manu- 
factoilDg  liquors,  from  Louisville,  Newport, 
and  Covington  to  the  16  dlfleient  places  at 
which  the  complainants  conducted  their  man- 
ofactorlng  establishmeats,  and  for  the  trans- 
poitatlODS  of  the  commodities  to  the  com- 
plainants, leas  than  the  rate  charged  other 
persMis  for  the  traoaportatioQ  of  like  com- 
modities to  the  same  places,  but  on  March  25, 
1910,  the  Qpecial  rate  charged  complainants 
was  withdrawn,  and  the  same  rates  there- 
after <duurged  other  persons  for  the  traiis- 
portatlon  of  Uke  commodities  to  the  same 
places  was  imposed  upon  the  commodities 
transported  to  the  complainants. 

The  Railroad  CJommlsHlon  arrived  at  the 
conclusion  that  the  rates  cbaxged  and  re- 
ceived by  appellant  for  the  traosiwrtation  of 
such  commodities  to  and  from  LonlsvUiii 
Newport,  and  Ck>vingtoQ  to  the  places  of 
the  establishment  of  complainants  were  ex- 
tortionate, and  thereupon,  as  authorized  by 
section  820a,  supra,  made  an  order  by  which 
it  fixed  the  rates  of  transportation  for  the 
commodities  In  auesti<m  to  and  from  the 
places  of  O^  plants  of  complainants  and 
Louisville,  I^wport,  and  Covington  at  the 
same  as  the  special  rate  which  had  former- 
ly been  charged  the  complaioaats  for  the 
transportation  of  the  commodities  from  tho 
three  points  named  to  the  places  of  their 
plants,  but  made  the  rates  apply  to  all  per- 
sons wbo  might  receive  or  ship  such  com- 
modities at  such  places  alike.  Under  the 
provisions  of  section  829,  supra,  the  commis- 
sion made  an  award  against  appellant  and  in 
favor  of  appellee  and  each  of  the  other  com- 
plainants of  the  amounts  which  each  of  them 
bad  been  charged  and  bad  paid,  respectively, 
for  the  transportation  of  said  commodities 
received  by  them  from  LoulsvUle,  Newport, 
and  Covington  in  excess  of  the  rates  fixed 
by  the  commission  since  March  25,  1910, 
when  the  increased  rates,  as  to  complainants, 
had  been  put  into  effect.  Each  award  was  a 
distinct  one  in  favor  of  the  party  for  whom 
it  was  made,  and  was  representative  of  his 
distinct  Interest,  although  all  of  the  awards 
were  set  out  in  the  same  writing,  which  was 
tfubscribed  by  the  commissioners.  The 
awards  were  made  upon  the  10th  day  of 


August,  1910,  and,  the  appellant  havlntf 
declined  to  pay  or  satisfy  the  awards,  on  the 
12th  day  of  October,  1914,  certified  copie* 
of  the  awards  and  the  rates  order  and  the 
evidenoe  heard  before  the  commission  wez« 
filed  In  the  office  of  the  clerk  of  the  Jefferaoo 
drcnlt  court,  and  a  summons  was  Issued 
and  served  upon  appellant,  as  by  law  is  re- 
quired in  such  cases.  The  summons  set  out 
sq>arately  the  awards  in  favor  of  each  of  tbe 
complainants. 

[2]  The  appellant  moved  to  quash  the  re- 
turn upon  the  summons  upon  two  grounds: 
(1)  Because  the  summons  was  not  Issued  up- 
on a  petition,  whidh  stated  the  names  of  the 
parties  and  set  out  the  cause  of  actl<Hi;  (2) 
because  the  awards  sued  on  were  Mveral, 
and  not  Joint,  and  could  not  Jointly  b« 
proceeded  upon.  The  motion  was  overruled, 
to  which  the  appellant  excepted,  m  this 
ruling  the  court  does  not  seem  to  have  been 
in  error.  Section  829,  supra,  which  controls 
the  proceedings  in  such  an  action,  does  not 
require  any  i>etltion  to  be  filed  aa  the  basis 
of  the  action.  It  provides  expressly  that 
the  summons  issue  upon  the  writing  setting 
out  tbe  award,  and  provides  that  such  writ- 
ing shall  be  a  sufficient  basis  for  the  action. 
I.  a  R  R.  Co.  V.  Paducah  Brewery  Co.,  157 
Ky.  357,  163  S.  W.  289. 

[3]  A  misjoinder  of  actions  and  of  parties 
plaintitr  Is  not  a  ground  for  qoashlng  the 
service  of  a  summons.  Such  an  error  in  the 
proceedings  must  be  corrected  by  a  motion 
to  require  an  election  of  which  cause  of  ac- 
tion will  be  prosecuted  and  which  party  will 
prosecute  same.  Yeates  v.  Walker,  1  Duv. 
84;  Dean  v.  English,  18  B.  Mon.  132;  Wilson 
V.  Thompson,  1  Mete.  123;  Pelly  v.  Bowyer, 
7  Btish,  613;  St.  Joseph  Society  v.  Wolpert, 
80  Ky.  86;  Oraziano  v.  E>ni8t,  169  Ky.  751, 
185  S.  W.  99. 

The  appellant  demurred  to  the  proceedings 
against  it,  and  specially  set  out  nine  dif- 
ferent reasons  for  the  demurrer.  The  de- 
murrer was  overruled  by  the  court,  and  prop- 
erly so,  but  we  will  refrain  from  discusiilng 
the  reasons  for  same,  as  the  grounds  of  the 
demurrer  are  all  embraced  la  the  answer 
afterward  filed  by  appellant,  and  to  which  a 
general  demurrer  was  sustained,  and  tbe  rea- 
sons for  our  opinion  will  be  stated  in  de- 
termining the  souodness  of  the  Judgment  of 
the  court  t>elow  In  sustaining  the  demurrer 
to  the  answer. 

The  answer  contained  nine  separate  par- 
agraphs, and  to  which,  as  stated  heretofore, 
a  general  demurrer  was  sustained,  and,  the 
appellant  decUnlng  to  plead  farther,  the  judg- 
ment appealed  from  was  rendered.  The 
grounds  of  defense  will  be  considered  as  far 
as  they  attempted  to  present  a  defense  to  the 
cause  of  action  of  tbe  Greenbrier  Distillery 
Company,  the  Judgment  upon  which  being  the 
only  one  from  whidi  appellant  has  an  appeal.  ^-^  . 

[4]  (a)  In  the  first  paragraph  of  the  »«»»  VjOOQIC 
swer  It  is  alleged  that  section  829,  supri^  o 
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iinder  the  provisions  of  whidi  it  is  attempted 
to  enforce  the  award,  is  violative  of  section 
58,  Bubsec.  1,  of  the  Constitution  of  Ken- 
tucky, in  that  an  award  of  the  Railroad  Com- 
mission  may  be  proceeded  upon  and  a  Jndg* 
ment  rendered  thereon  without  the  complain- 
ant filing  a  petition  and  setting  forth  his 
cause  of  action,  as  is  ordinarily  required  to 
be  done.  Section  820,  supra,  provides  for 
ttie  filing  of  a  copy  of  the  award  and  the  evi- 
dence heard  before  the  commission  in  the 
clerk's  office  of  the  circuit  court,  which  has 
Jurisdiction  of  the  action,  according  to  the 
provisions  of  the  Civil  Code,  the  issual  and 
service  of  a  summons,  and  a  trial  of  the 
cause  as  any  ordinary  action,  bat  that,  no 
evldenoe  shall  be  Introduced  except  tiiat 
heard  before  the  commission,  or  such  as  the 
court  shall  be  satisfied  from  sworn  testimony 
could  not  have  been  produced  before  the  com- 
mission by  the  exercise  of  ordinary  diligence. 
This  is  not  a  local  or  special  act  which  reg- 
ulates the  Jurisdiction  or  the  practice  or  the 
circuits  of  the  courts  of  Justice,  or  the 
rights,  powers,  duties,  or.  compensation  of 
the  officers  of  the  courts,  which  the  General 
Assembly  has  not  power  to  enact  by  reason 
of  the  inhlhlti(m  of  section  SO,  subaec.  1,  of 
the  Constitution.  The  provisions  of  section 
820  apply  to  all  the  drcntt  courts  in  the  state 
alike  In  which  the  designated  causes  of  ac- 
tion may  arisen  and  prescribes  the  procedure 
for  all  courts  having  Jurisdiction  of  the  sub- 
ject-matter. 

[t]  (aa)  It  is  insisted  that  section  829,  su- 
pra. Invests  the  Railroad  Commission  with 
Judicial  powers,  and  In  making  an  award  it 
exercises  Judicial  powers,  and  for  that  rea- 
son the  making  of  an  award  by  it  and  the 
statute  which  authorizes  It  to  do  so  are  void, 
as  being  in  contravention  of  sections  27,  28, 
109,  and  135  of  the  Constitution.  Section  27, 
supra,  provides  that  the  powers  of  the  gov- 
ernment shall  be  divided  into  three  distinct 
departments  and  confined  to  a  separate  body 
of  magistrates — ^the  legislative  to  one;  the 
executive  to  another;  and  the  Judicial  to  an- 
other. Section  28  provides  that  a  person  be- 
ing of  one  of  these  departments  shall  not 
exercise  any  powers  belonging  to  either  of 
the  others,  except  in  the  instances  expressly 
directed  and  permitted  by  the  Constitution. 
Section  109  provides  that  the  Judicial  power 
shall  be  vested  in  the  Senate,  when  sitting 
as  a  court  of  impeachment,  and  in  oue  Su- 
preme Court  and  the  courts  established  by 
the  Constitution.  Section  135  provides  that 
no  court  except .  those  provided  for  in  the 
Constitution  shall  be  established.  The  Rail- 
road Commission,  as  an  Instrumentality  of 
the  government,  was  created  in  this  state 
previous  to  the  adoption  of  the  present  Con- 
stitution by  an  act  of  the  General  Assembly. 
It  was  a  creation  of  the  legislative  depart- 
ment of  the  governmenl^  and  so  remained 
until  the  adoption  of  the  presei^t  Constitu- 
tion, when  by  section  209  of  that  instrument 


it  was  made  one  of  the  permanent  govern- 
mental agencies,  and  was  invested  with  such 
powers  and  duties  as  might  be  bestowed  op- 
en it  by  law,  and,  until  otherwise  provided 
by  law,  it  was  granted  such  powers  and  juris- 
diction, and  was  authorized  to  pecform  tbe 
same  duties  as  it  was  authorized  by  law  to 
exercise  and  to  perform  at  the  time  of  tlie 
adoption  of  the  Constitatl<m.  Among  other 
powers  and  Jurisdiction  it  then  possessed 
was  to  render  awards  in  favor  of  persons 
against  the  railroad  companies  for  extortion. 
Act  April  6,  1882,  as  amended  by  Act  March 
7,  1890  (Laws  1S90,  p.  23);  I.  a  R.  R.  Coi. 
V.  Paducah  Brewery  Co.,  supra.  The  power 
to  make  an  award,  however,  as  it  is  provid- 
ed that  the  Railroad  Conuatssion  shall  make 
awards  on  account  of  extortion.  Is  not  a  Ju- 
dicial pow»,  and  in  making  an  award  it 
does  not  exercise  Judicial  functions.  It  is 
true  that  the  statute  provides  that  upon  a 
complaint  of  extortion  it  is  made  the  doty 
of  the  couRniaslOB  to  give  the  party  of  whom 
complaint  is  made  notice  for  ten  days,  and 
to  hear  such  arguments,  statements,  and  er- 
idence  as  may  be  offered,  and,  if  it  finds  that 
the  rates  complained  of  are  extortionate,  to 
fix  tt  Just  and  reasonahle  rate,  and  the- carri- 
ers must  not  then  charge  more  than  the  rate 
so  established.  This,  however,  is  the  exer- 
cise of  a  legislative  power,  and  the  duty  of 
making  investigation  of  the  causes  of  cmn- 
p/Iaint  as  a  basis  uiK>n  which  to  rest  the  need- 
ed legislation  is  no  more  the  exercise  of  a 
Judicial  power  than  a  legislative  body  exer- 
cises when  it  makes  an  investigation  to  de- 
termine the  necessary  and  proper  legislation 
to  right  any  sore  which  Is  upon  the  body 
politic.  lu  establishing  rates  the  commis- 
sion is  an  arm  of  the  legislative  branch  of 
the  government.  The  Legislature  has  delegat- 
ed to  it  so  much  of  its  authority  as  is  neces- 
sary to  be  exercised  in  establishing  rates  for 
the  common  carriers.  The  railroads  may 
charge  aud  receive  rates  for  the  transporta- 
tion of  passengers  and  commerce  subject  to 
the  laws  of  the  land,  and  the  Legislature  and 
its  agency,  the  Railroad  Commission,  may  re- 
quire the  railroads  to  charge  and  receive 
such  rates  as  they  may  prescribe,  provided 
the  rates  prescribed  are  not  so  unreasonably 
low  as  to  be  confiscatory.  When  the  com- 
mission makes  a  reparation  award  it  does 
not  Judicially  determine  anything.  It  gath- 
ers and  preserves  the  evidence  necessary  up- 
on which  to  base  Judicial  action.  It  collates 
the  facts  and.  sums  up  the  results  from  the 
basis  from  which  it  acts,  and  this  is  present- 
ed to  a  court  for  review,  with  ample  oppor- 
tunity for  each  party  to  have  his  day  in 
court  before  tbe  matter  is  determined,  and 
the  anestlons  between  the  parties  are  deter- 
mined alone  by  the  court.  The  act  of  the 
commission  in  making  a  reparation  award 
has  no  enforceable  effect  until  it  is  deter- 
mined by  the  court  that  its  report 
results  of  its  investigation  is  correct 
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[I]  Fartbfir,  \rbile  sectton  28  of  tbe  Otor 
sdtadon  protalbits  persons  who  are  of  one 
of  the  tbiee  great  departmeats  of  the  govern- 
ment from  exercising  any  powers  belonging 
to  either  of  the  others.  It  excepted  the  In- 
itances  In  whl<di  persons  of  one  department 
are  expressly  directed  or  permitted  by  the 
Gonstltatlon  to  exercise  duties  belonging  to 
one  of  tl>e  other  deiMirtments.  Section  209 
expressly  authorizes  the  Railroad  Ck}mmi8- 
sion  to  perform  the  duties  which  it  was  em- 
powered to  perform  by  existing  laws  at  the 
time  of  the  adoption  of  tbe  Constitution  un- 
til it  shonld  otherwise  be  provided  by  law. 
(tee  of  the  duties  Imposed  upon  it,  and  which 
It  had  authority  and  jurisdiction  to  perform 
under  tbe  laws  which  existed  at  the  adop- 
tion of  the  present  Constitution,  was  to  hear 
and  determine  daims  for  reparation  and  to 
order  restitution  by  a  carrier  to  a  shipper 
of  the  amount  charged  and  collected  from 
the  shii^r  by  the  carrier  in  excess  of  the 
rate  thereafter  fixed  by  the  commission  as 
Just  and  reasonable.  This  was  an  express 
holding  by  this  court  in  I.  C.  R.  R.  Co.  T. 
Paducah  Brewery  Co.,  167  Ky.  863,  168  8. 
W.  239.  It  is,  however,  Insisted  that  the 
Railroad  Commission  did  not  have  such  pow- 
er at  the  time  of  the  adoption  of  the  pres- 
ent Constitution;  that  the  statutes  which 
then  existed  and  which  authorized  such  pow- 
er were  void,  as  being  in  contravention  of  the 
Constltntlon  of  1860.  A  perusal  of  its  provi- 
sions, however,  falls  to  make  manifest  the 
Mmndness  of  this  contention.  Article  1,  f  2, 
of  the  Constltntlon  of  1890  provided  that 
pers<ms  being  of  one  of  the  departments  of 
the  government  Should  not  exercise  any  ix>w- 
ers  properly  belonging  to  either  of  the  oth- 
ers, except  in  the  instances  expressly  direct- 
ed or  permitted  by  the  Constitution.  Section 
1  of  article  4  of  the  Constitution  of  1860 
provided  that  the  Judicial  power  of  the  state 
should  be  vested  In  a  Supreme  Court,  the 
conrts  estabUsbed  by  tbe  Constitution,  and 
soch  other  conrts  as  the  General  Assembly 
ml^t  from  time  to  time  erect  and  establish. 

(b)  The  appellant,  by  varlons  allegrations 
in  the  various  paragraphs  ot  its  answer,  of- 
fered as  a  defense  to  a  Judgment  the  oon- 
tenti<Mis  that  the  rates  which  were  charged 
appellee  from  March  25,  1010,  until  August 
10,  1010,  the  date  of  the  rate  order  and 
award,  were  not  unreasonable  or  extortion- 
ate; that  the  rates  prescribed  by  the  com- 
mission <m  August  10,  1910,  were  unreason- 
ably low  and  confiscatory,  and  that  upon 
sudi  rates  as  a  basis  the  rates  theretofore 
charged  were  deemed  as  extortionate,  and 
that  the  award  embraced  tbe  excess  of  the 
rates  charged  over  the  rates  prescribed  by 
the  commission  during  the  time  the  higher 
rates  were  in  force;  that  the  commlBslon 
did  not  have  before  it  any  substantial  evi- 
dence that  the  excess  of  the  rates  charged 
between  March  26  and  August  10,  1910,  over 
tbe  rates  fixed  by  the  commission,  was  ever 
paid  by  appellee  because  of  the  difference  be- 


tween tbe  rates  charged  and  those  prescrib- 
ed by  the  commission,  and  for  such  reasons 
the  action  of  the  commission  was  arbitrary. 

[7,  S]  To  determine  whether  such  aver- 
ments or  any  ot  them  in  tbe  answer  present- 
ed a  defense  to  the  recovery  of  a  Judgment 
upon  the  award,  it  will  be  necessary  to  con- 
sider the  nature  of  the  power  and  acts  of 
the  commission  in  making  the  order  where- 
by the  rates  were  established  for  the  future 
and  the  making  of  the  award.  As  heretofore 
stated,  the  fixing  of  rates  to  be  charged  by  a 
railroad  carrier  in  its  Intrastate  commerce 
is  within  the  power  of  the  legislative  depart- 
ment of  the  government,  within  the  consti- 
tutional limitations.  The  right  of  the  rail- 
road to  fix  Its  own  Intrastate  rates  Is  sub- 
ject to  the  laws  of  the  state,  if  enacted  in 
accordance  with  the  provisions  of  the  Con- 
stitution. In  the  absence  of  any  action  by 
tbe  Legislature  by  which  rates  have  been 
prescribed,  it  can  very  well  be  seen  how  the 
question  of  the  reasonableness  of  the  rates 
could  be  a  Judicial  one  in  a  controversy  be- 
tween tbe  carrier  and  shipper,  and  to  the 
rates  which  the  carrier  was  entitled  to 
charge  and  receive.  When,  however,  the  Leg- 
islature exercises  its  power  to  establish 
rates,  the  act  by  which  the  establishment  is 
effected  becomes  a  law,  which  the  courts 
have  no  other  choice  than  to  enforce,  unless 
the  Legislature  has  exceeded  its  constitution- 
al authority.  The  constitutional  limitation 
placed  upon  the  legislative  authority  as  to 
the  establishment  of  rates  for  carriers  in 
intrastate  commerce  is  that  the  rates  pre- 
scribed must  not  be  such  as  to  be  oonflsca- 
tory,  and  the  conrts  have  the  inherent  power. 
In  a  proper  proceeding,  to  determine  wheth- 
er tbe  rates  prescribed  by  the  Legislature 
are  confiscatory,  and,  if  so,  to  restrain  the 
enforcement  of  the  law.  Other  than  this,  the 
reasonableness  or  unreasonableness  of  rates 
prescribed  by  the  legislative  authority,  or 
whether  arbitrarily  prescribed,  Is  not  a  Ju- 
dicial question. 

[9]  It  Is  manifest  that  in  a  proceeding  to 
enforce  an  award  which  is  based  upon  a 
rate  prescribed  by  the  legislative  authority 
the  question  Of  the  reasonableness  or  un- 
reasonableness of  the  rate  prescribed  as  Just 
and  reasonable,  or  whether  or  not  it  was 
arbitrarily  established,  could  not  be  a  prop- 
er subject  of  judicial  inquiry.  It  Is  readily 
apparent  that  it  would  be  utterly  impractic- 
able to  permit  the  constitutionality  of  the 
law  to  be  put  to  the  test  on  every  occasion 
when  an  award  based  upon  that  law  should 
be  attempted  to  be  enforced.  Its  constitu- 
tionality would  depend  upon  whether  or  not 
the  rates  prescribed  by  it  were  confiscatory, 
and  it  is  not  to  be  reckoned  that  in  the  en- 
actment of  section  829,  Ky.  St.,  the  Legisla- 
ture intended  that  in  every  case  for  the  en- 
forcement of  an  award  a  jury  should  be 
called  upon  to  determine  whether  the  rate 
prescribing  law  was  or  was  not  constitution-  /'-^  t 
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hold  tbe  law  to  be  valid  and  on  fbe  next  day 
anotber  jury  wonld  bold  It  to  be  nnconstl- 
tatlonal  and  void.  The  Railroad  Oommls- 
alon,  In  establishing  a  rate  order,  exercises 
a  legislative  power  which  is  delegated  to  it 
by  the  Legislature,  and  its  act,  if  done  in 
accordance  with  law,  is  a  valid  and  enforce- 
able act  of  legislation.  McChord  v.  Ij.  &  N. 
B.  E.  Co.,  183  U.  S.  483,  22  Sup.  a.  165,  46 
L.  E)d.  288;  Interstate  Commerce  Commis- 
sion V.  0.,  N.  O.  &  T.  P.  Ey.  Co.,  167  U.  S. 
47»,  17  Sup.  Ct  896,  42  li.  Ed.  243.  Hence 
a  rate  charged  in  excess  of  that  fixed  by  the 
commission  was  unlawful  and  extortionate. 
Hence  the  reasonableness  or  unreasonable- 
ness or  confiscatory  character  of  the  rate  or- 
der, or  the  arbitrary  conduct  of  the  commis- 
sion in  establishing  it,  was  not,  in  the  pro- 
ceeding in  the  court  below,  a  subject  of  in- 
quiry, li.  ft  N.  R.  E.  Co.  V.  Garrett.  231  TJ. 
S.  298,  34  Sup.  a.  48,  68  L.  Ed.  22». 

[10]  It  is  not  intended  by  the  foregoing 
to  say  that  the  carrier  is  without  remedy 
against  a  confiscatory  rate  prescribed  by  the 
Legislature  or  a  confiscatory  or  arbitrary 
rate  order  established  by  the  Railroad  Com- 
mission, as  the  courts  have  the  power  to 
relieve  against  such  injustice,  but  the  act  of 
legislation  must  be  assailed  by  an  action  for 
that  purpose,  as  by  a  suit  in  equity,  in  a 
court  having  jurisdiction,  which  can  for 
once  and  for  all  determine  its  validity.  St. 
Louis  ft  8.  F.  R.  Co.  V.  Gill,  166  V.  S.  649, 
15  Sup.  Ct  484,  39  L.  Ed.  667;  Chicago,  M. 
ft  St.  P.  E.  E.  Co.  V.  Minnesota,  134  U.  S. 
418,  10  Sup.  Ct  702,  33  L.  Ed.  970;  L.  ft 
N.  E.  E.  Co.  V.  Garrett,  231  U.  S.  298,  34 
Sup.  Ct.  48.  58  L.  Ed.  229. 

[11]  Neither  did  the  averments  of  want  of 
evidence  before  the  commission  to  support  its 
finding  of  the  amounts  paid  by  appellee  to 
appellant  for  freight  transportation  between 
March  25  and  August  10,  1910,  in  excess  of 
tbe  rates  prescribed  by  the  commission,  nor 
tbe  want  of  evidence  before  the  commission 
to  establish  that  appellee  suffered  damages 
in  the  amount  of  the  award,  and  for  that  rea- 
son the  action  of  the  commission  was  arbi- 
trary and  unlawful,  constitute  a  defense  to 
the  recovery  of  a  judgment  upon  the  award, 
because  it  is  dear  that  the  damage  suffered 
was  the  amount  paid  for  freights  in  excess  of 
what  was  a  just  and  reasonable  rate  as  es- 
tablished by  the  commission,  and  the  amount 
so  paid  was  a  proper  inquiry  before  the  court 
below,  if  put  in  issue.  The  appellant  does  not 
complain  that  it  did  not  have  notice  of  the 
appellant's  complaint  and  claim,  or  that  it 
failed  to  have  a  hearing  before  the  commis- 
sion, or  did  not  have  opportunity  to  offer  all 
the  evidence  it  desired  pertaining  to  the  claim 
of  appellee,  or  that  the  commission  failed  to 
preserve  the  evidence,  or  foiled  to  comply 
with  any  of  the  requirements  of  section  829, 
supra,  with  reference  to  the  claim,  but  only 
Insists  that  the  commission  was  not  justi- 
fied in  making  the  award  upon  the  evidence 
offered.    Section  829,  supra,  provides  for  a 


trial  upon  the  issue  as  to  whetber  or  not  tbe 
appellee  had  paid  and  appellant  had  received 
the  sum  awarded,  and  appellant  could  have 
had  a  trial  before  a  jury  upon  this  subject  If 
it  had  put  it  in  issue. 

(c)  Section  820a,  Ky.  St,  does  not  antbor- 
Ise  the  commission  to  fix  a  rate  for  the  trans- 
portation of  freights  until  it  has  given  tbe 
carrier  ten  days'  notice  of  the  complaint,  and 
of  the  time  and  place  at  whidi  it  will  bear 
and  consider  same,  and  the  nature  of  tbe. 
complaint  or  matter  to  be  investigated,  and 
shall  hear  such  statements,  arguments,  and 
evidence  which  the  parties'  offer,  and  which 
the  commission  deems  relevant,  emd.  If  It 
decides  that  the  carrier  has  been  guilty  of  ex- 
tortion, it  then  fixes  a  just  and  reasonable 
rate  and  gives  the  carrier  notice  of  it  '  If  the 
rate  fixed  is  so  low  as  to  be  confiscatory,  the 
carrier  may.  In  the  vray  above  indicated,  have 
a  review  of  tbe  proceedings  by  a  court,  and, 
if  tbe  action  was  based  upon  iusufiJcient  evi- 
dence as  was  thus  arbitrarily  done,  it  has  Its 
remedy. 

[12]  Section  829,  Ky.  St,  provides  that  up- 
on complaint  made  in  writing  of  extortion 
against  a  carrier  the  carrier  shall  have  not 
less  than  ten  days'  notice  of  the  time  and 
place  of  the  hearing.  The  commission  shall 
hear  and  reduce  to  writing  all  evidence  of- 
fered by  the  parties.  If  the  award  shall  noi 
be  satisfied  within  ten  days,  a  copy  of  the 
award  and  evidence  heard  shall  be  filed  in 
the-  circuit  court  A  summons  shall  be  issued 
and  served  upon  the  carrier,  and  it  shall  be 
required  to  appear  and  defend,  if  it  desires, 
within  the  time  allowed  as  in  ordinary  ac- 
tions. If  a  trial  is  demanded,  the  trial  shall 
be  heard  as  in  other  ordinary  actions.  No 
evidence  shall  be  heard  except  what  was 
heard  before  tbe  commission,  or  such  as  the 
court  may  be  satisfied  from  sworn  testimony 
could  not  have  been  produced  beCore  the  com- 
mission by  ordinary  diligence.  It  is  insist- 
ed by  appellant  that,  because  tbe  statute  lim- 
its the  evidence  which  can  be  heard  in  the  cir- 
cuit court  to  ttat  beard  before  the  commis- 
sion, or  such  as  could  not  be  had  before  the 
commission  by  ordinary  dillgenoe,  this  ren- 
ders the  statute  void,  in  that  it  denies  to  it 
the  due  process  of  law  and  the  equal  protec- 
tion of  the  laws,  as  guaranteed  by  tbe  Four- 
teenth Amendment  to  tbe  federal  Constitu- 
tion. That  this  contention  is  without  merit 
is  manifest  It  is  impossible  to  discover  In 
this  proceeding  any  failure  of  the  equal  pro- 
tection of  the  laws,  and  "due  process"  Is  al- 
ways bad  when  the  party  has  had  aoffldent 
notice  and  an  opportunity  to  make  his  de- 
fense. The  requirement  complained  of  mere- 
ly relates  to  the  procedure  in  the  court  A 
similar  statute  has  been  held  to  be  not  in  vio- 
lation of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  by  tho 
United  States  Supreme  Court  in  the  case  of 
State  of  Washington  v.  Falrdilld,  224  U.  S.  T 
610,  32  Sup.  Ct  686,  66  Ifc  Bd.  868,  and  thi^  i  IC 
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Btatnte  oomm&lDed  «t  iru  b«Ul  ralld  b7  ttiis 
oooit  In  I.  O.  B.  B.  Oa  T.  Paducah  Brewery 
Co.,  nipn. 

[11-lil  (d)  It  to  contended  that  Mctlon  8S& 
Bapra,  and  tbe  act  ot  tbe  oommlaslen  1b  male- 
lug  tbe  award  to  anpellee  are  both  violative 
at  mxtUam  2, 13,  and  14,  of  the  Constitution 
of  Kentodcy.  me  provtolona  of  the  atatnte, 
however,  do  not  vest  In  the  commlasloa  any 
abBOlnte  or  arbitrary  power  over  the  proper- 
ty of  carriers,  aa  to  denounced  by  sectian  2, 
supra,  nor  baa  the  commission  power  by  mak- 
ing an  award,  or  otherwise  any  authority,  to 
take  property  or  to  aK>ly  It  to  public  use 
wlttaoat  tbe  consent  of  the  carrier,  nor  with- 
out Just  compensation  being  made  to  it,  as 
proliibited  by  section  13,  supra,  nor  are  the 
courts  dosed,  nor  any  remedy  denied  by  due 
courae  of  law  to  appellant,  as  guaranteed  by 
aectitm  14,  supra. 

[It,  17]  (e)  It  to  also  contended  that  the 
commlwdon  to  without  authority  to  make  an 
award  based  upon  past  transactions,  based 
upon  a  rate  prescribed  by  the  commlBsion, 
and  to  do  so  it  exercises  legislative,  Judicial, 
and  executive  powers  of  an  arbitrary  Mture, 
and  In  violation  of  section  4,  art  4,  of  the 
federal  Constitution,  and  that  section  829, 
supra,  to  violative  of  said  provision.  It  to 
Impossible  to  discern  in'  what  manner  the 
act  or  an  award  under'  its  authority  could 
affect  the  republican  form  of  government 
guaranteed  by  the  constitutional  provision 
mentioned,  or  wherein  the  commission  ex- 
ercises the  functions  alleged  in  making  an 
award,  which  must  be  thereafter  reviewed 
by  a  Judicial  tribunal  before  it  becomes  ef- 
fective, or  in  what  manner  its  action  to  of 
an  arbitrary  nature.  It  to  contended  that, 
the  rates  exacted  previous  to  the  establish- 
ment of  tbe  rate  order  being  legal,  they  can- 
not thereafter  be  de<daTed  illegal  so  as  to  en- 
title the  shipper  to  recover  them  to  the  ex- 
tent they  are  deterndned  to  be  extortionate. 
An  extortionate  tiharge  by  a  carrier  for 
transportation  to  illegal  at  the  time  it  to 
exacted.  It  does  not  become  Illegal  after 
the  cowimlaslon  has  found  it  to  be  extortion- 
ate and  fixed  a  lowor  rate  only.  To  require 
tbe  commission  to  collect  and  preserve  the 
evidence  of  its  illegality,  the  amount  wrong- 
fnny  exacted,  and  to  make  an  award  for  It 
to  only  tbe  procedure  provided  to  enable  Its 
recovery.  To  charge  an  unreasonable  and 
extortionate  rate  for  the  transportation  of 
commodities  by  carriers  was  unlawful  at  the 
common  tow.  There  can  be  no  recovery  of 
anything  wrongfully  exacted,  except  it  arise 
upon  a  past  transaction. 

[1 1]  (f)  It  is  also  claimed  that  the  enforce- 
ment of  tbe  award  and  the  rate  order  upon 
whidi  It  te  baaed  violates  section  21S  of  the 
Constttntlon,  in  that  it  competo  a  dtocrimlna- 
tion,  wUch  to  denounced  by  that  constitu- 
tional provision.  Tbe  rates  from  and  to  the 
Idaces  embmnert  by  tbe  order  and  from  and 
to  the  persons  who  reside  and  do  business 
at  such  places  are  all  within  tbe  control  of 


appeIIaBt,.and  it  to  not  required  to  make  any 
dlaerimlnation.  L.  ft  N.  B.  B.  Co.  v.  Oar- 
rett,  281  U.  S.  298,  34  Sup.  Gt  48,  68  L.  Bd. 
229. 

[II]  (g)  Appellant  Insisto  that,  although  it 
did  not  satisfy  the  court,  by  sworn  testimony, 
that  it  had  any  evidence  which  it  did  not  of- 
fer before  the  commission,  which  it  co'uld 
not  with  ordinary  diligence  have  produced 
before  the  commission,  it  was  entitled  to'  a 
trial  upon  the  evidence  which  was  heard 
by  the  commission,  and  which  was  on  file; 
that  it  demanded  such  a  trial,  and  was  re- 
fused; that  it  also  moved  the  court  to  re- 
quire appeUee  to  file  the  records  of  all  the 
proceedings  before  the  commission  In  court, 
along  with  the  copy  of  the  award  and  evi- 
dence; and  that  the  court  overruled  its  mo- 
tion, to  its  prejudice.  'What  records  of  the 
proceedings  were  before  the  commission  does 
not  appear;  neither  does  It  appear  what  ef- 
fect their  filing  would  have  upon  the  pro- 
ceedings in  the  case  at  bar.  Suffice  it  to 
say,  however,  that  the  statute  only  requires  a 
copy  of  the  award  and  the  evidence  to  be 
filed  in  the  circuit  court,  and  it  to  to  be  pre- 
sumed that,  if  any  other  of  the  records  of 
the  proceedings  would  have  been  useful  up- 
on tbe  bearing  in  the  circuit  court,  appellant 
would  have  caused  them  to  be  filed  there, 
as  it  had  an  equal  opportunity  and  right 
with  apiiellee  to  have  done  so,  and  no  right 
to  require  the  appeUee  to  file  them. 

[28]  (b)  It  to  elementary  that  in  an  ordi- 
nary action  a  party  Is  not  entitled  to  a  trial 
of  hto  case  upon  tbe  evidence,  unless  the 
pleadings  make  an  issue,  which  makes  it 
necessary  for  the  party  holding  the  affirma- 
tive to  support  with  evidence.  In  a  case 
of  the  character  of  the  one  at  bar  it  must 
be  considered  that  tbe  findings  in  the  copy 
of  the  award  amount  to  an  allegation  that 
the  carrier  has  received  from  the  shipper  tbe 
amount  of  the  award  from  extortionate 
charges  which  the  shipper  has  paid.  To 
make  an  issue  it  would  be  necessary  for  tbe 
carrier  to  deny  that  tbe  Bblpper  had  paid 
the  sums  in  excess  of  tbe  rates  fixed  by  the 
commission,  and  whldi  go  to  make  up  tbe. 
award,  or  tiiat  it  had  received  same,  or, 
if  the  award  bad  been  satisfied  by  the  car- 
rier, to  BO  affirmatively  allege.  The  dentol 
of  the  answer  that  appellant  did  not  owe 
ai^ellee  the  amount  of  the  award  or  any 
Itart  of  it  was  only  a  conclusion  of  tbe  pleadr 
er,  and  did  ndt  put  anything  in  issue. 

[21]  Tbe  averment  In  the  answer  that  it 
did  not  have  knowledge  or  Information  suf- 
ficient upon  which  to  found  a  belief  as  to 
whether  or  not  the  amounts  had  been  paid 
by  appellee  or  received  by  it  was  not  suffi- 
cient under  the  well-known  rule  that  a  par- 
ty cannot  put  In  issue  by  such  a  plea  mat- 
ters necessarily  within  his  own  knowledga 
Hence  the  pleadings  charged  appellant  with 
having  received  from  appellee  tbe  amounts  of 
the  award  in  extortionate  rates  for  trana- 
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portatlon  of  freights,  and  tbere  was  no  de- 
nial of  It  Barret,  etc.,  t.  Godshaw,  12  Bush, 
698;  Wing  v.  Dugan,  8  Bush,  583;  Orldler, 
etc.,  T.  Farmers'  &  Drovers'  Bank,  12  Bush, 
338;  Mt  SterUng  r.  First  National  Bank, 
147  Ky.  376,  144  S.  W.  370;  Angustiis  v. 
Holt,  15  S.  W.  1064,  13  Ky.  Law  Rep.  8; 
McClure  V.  BIggstaff,  37  S.  W.  294,  38  S.  W. 
431,  18  Ey.  Law  Rep.  601 ;  Lncas  v.  Lucas, 
37  S.  W.  688,  18  Ky.  Law  Rep.  661.  Hence 
the  court  did  not  err  In  sustaining  the  de- 
murrer to  the  answer. 

The  Judgment  in  favor  of  the  Greenbrier 
Distillery  Company  is  affirmed.  The  appeals 
from  the  Judgments  in  favor  of  Early  Times 
Distilling  Company,  Mueller,  Wathan  &  Ko- 
bert,  S.  Grabfelder  &  Co.,  Willow  Springs 
Distillery  Company,  Wright  &  Taylor,  Taylor 
ft  Williams,  Eminence  Distillery  Company, 
Old  Grand  Dad  Distillery  Company,  T.  W. 
Samuel's  Distillery,  the  Warwick  Distillery 
Company,  Burks  Springs  Distillery  Company, 
W.  B.  Samuels  &  Co.,  M.  G.  Bean  &  Co.,  Head 
&  Parker,  Blair,  Osborne  &  Ballard  Distill- 
ery Company,  and  Tom  Moore  Distillery, 
re^ectively,  are  dismissed. 


BOWKEB  v.   BRY-BLOCK   MERCANTILE 

CO.  et  aL 
(Supreme  Court  of  Tennessee.    April  27,  1916.) 
LiBEI.   AND   Slandeb  «s»123(3)— Wobob  Ih- 

PUTINO    LABCBNT. 

In  slander  action  it  was  error  to  direct  a 
Verdict  for  defendant  on  the  ground  he  had  not 
imputed  larrenv  to  plaintiff,  where  he  roughly 
said  to  plaintiff,  a  customer  in  his  store,  in  the 
presence  of  others,  that  a  hat  was  stolen  from 
the  store,  that  the  hat  on  her  head  looked  very 
nrioch  like  it  and  was  the  hat,  that  he  had  been 
trying  to  locate  the  hat  for  some  time  by  detec- 
tives, and  they  had  located  it  on  her  head,  and 
she  replied  that  she  had  never  been  accused  of 
stealing  before,  and  no  denial  of  the  meaning 
of  his  words  as  defined  by  this  reply  was  made 
by  him. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  358;  Dec.  Dig.  «=>  123(3).] 

Certiorari  to  Gonrt  of  Civil  Appeals. 

Action  for  slander  by  Mrs.  W.  F.  Bowker 
against  the  Bry-Block  Mercantile  CJompany 
and  another.  To  a  Judgment  of  the  Court 
of  Civil  Appeals  reversing  a  Judgment  for 
defendants,  defendants  bring  certiorari. 
Certiorari  denied. 

Banter  ft  Wilson,  and  Banks,  Boals  ft  Har- 
relson,  of  Memphis,  for  plaintiff.  Hirsh  ft 
Goodman,  of  Memphis,  for  defendants. 

OHOLSON,  Special  Judge.  This  is  a  salt 
for  slander  brought  by  the  plaintlfF,  Mrs.  W. 
F.  Bowker,  against  the  Bry-Block  Mercan- 
tile Company,  a  corporation,  and  I.  D.  Block, 
who  was  its  vice  president  In  the  circuit 
court  of  Shelby  county.  At  the  conclusion  of 
the  testimony  of  the  plaintiff  a  motion  for  a 
directed  verdict  was  sustained  by  the  circuit 
Judge,  from  which  an  appeal  was  prayed  and 


granted  to  the  Court  of  Civil  Axipeals.  Tbat 
court  reversed  and  remanded  the  case,  and  Jt 
is  now  here  upon  petition  for  oertlorui  on 
the  part  of  the  defoidants  below. 

The  testimony  shows  that  the  plaintiff, 
Mrs.  Bowker,  who  lives  in  Memphis,  and 
who  bad  been  personally  acqnaXated  with  the 
defendant  I.  D.  Block  for  several  years  (two 
of  her  children  having  worked  in  the  store 
of  the  defendant  company),  on  Saturday 
afternoon,  June  27,  1914,  went  into  the  store 
of  said  company  and  was  seated  upon  a 
stool  and  being  waited  upon  at  the  counter 
of  the  pattern  department ;  that  the  defend- 
ant corporation  conducted  a  large  depart- 
ment store,  with  several  hundred  employes; 
that  the  defendant  I.  D.  Block  approached 
Mrs.  Bowker  and  roughly  touched  her  on 
the  shoulder  and  said  he  wanted  to  see  her  a 
moment  He  took  her  two  or  three  steps  over 
in  the  main  aisle  of  the  storoi  and  in  the 
presence  and  hearing  of  two  men  said  to  ber: 

"A  hat  was  stolen  from  this  store  some  time 
c:o,  and  the  hat  you  have  on  your  head  looks 
very  much  like  the  hat,  and  is  the  hat  These 
men  are  my  detectives.  I  have  had  them  trying 
to  locate  the  hat  for  some  time,  and  they  have 
located  it  on  your  head,  and  that  is  the  hat" 

Mrs.  Bowker  then  said  to  Mr,  Block  that 
she  bad  never  been  accused  of  stealing  be- 
fore. Thereupon  Mr.  Block  told  her  to  go  on 
and  finish  her  shopping,  and  Mrs.  Bowker 
stated  that  she  had  some  change  coming  to 
ber  from  the  saleslady  at  the  pattern  counter 
which  she  would  get  and  never  do  any  more 
shopping  in  his  store.  Mr.  Block  then  asked 
her  where  she  got  the  bat  she  bad  on.  She 
replied  that  she  had  purchased  It  at  that 
store  and  paid  $9.08  therefor.  He  asked 
from  whom  she  purchased  it,  and  If  she  could 
identify  the  clerk,  to  which  she  replied  that 
she  had  purchased  It  several  mouths  before 
from  a  lady  clerk,  but  she  could  not  Identify 
her,  as  she  did  not  know  her. 

When  this  conversation  took  place  a  large 
number  of  people  were  in  the  store,  some  of 
whom  were  within  two  or  three  feet  of  Mr. 
Block,  Mrs.  Bowker,  and  the  two  detectives, 
and  within  hearing  distance  of  what  was 
said. 

Immediately  after  this  conversation  Mrs. 
Bowker  went  back  to  the  pattern  coimter, 
got  her  change^  and  one  of  tbe  detectives  in 
whose  presence  I.  D.  Block  had  made  tbe 
statement  set  out  above  came  and  asked  for 
her  name  and  address,  said  he  assumed  that 
she  wanted  to  wear  tbe  bat  home,  as  the 
next  day  was  Sunday,  and  that  be  would 
be  down  Monday  morning  for  it  to  which  she 
replied:  "All  right,  and  I  will  show  you 
tbe  best  time  you  ever  bad."  Tbe  detective 
did  go  to  her  house  on  Monday  and  Tuesday 
for  the  hat,  bat  she  was  not  at  home,  and 
on  Wednesday  be  went  ageUn  to  ber  boose, 
saw  her,  and  demanded  tbe  hat,  which  she 
declined  to  give  him,  and  referred  him  to  ber 
lawyer. 
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The  dflduratlon  of  the  idalotifl  below  con- 
tained tbree  conats  and  set  ont  tbe  words 
spoken  by  I.  I>.  Block  to  b«r,  quoted  above. 
It  also  contained  an  innuendo  tbat  ttte  de- 
fendants by  tbe  words  quoted  in  the  testi- 
mony oi  Mrs.  Bowker  imputed  to  her  tbe 
crime  of  laxceoy.  Tbe  defendants  pleaded 
not  guilty. 

It  was  conceded  by  the  parties  that,  if 
the  meaning  of  the  words  used  by  I.  D.  Block 
imputed  to  the  plaintiff  the  crime  of  larceny,- 
they  would  be  slanderous  per  Be,  and  that 
it  would  bare  been  error  to  peremptorily 
instruct  for  the  defendants.  Plaintiff  con- 
tends tbat  tbe  words  meant  to  impute  said 
crime,  or  at  least  that  this  was  a  question 
for  the  Jury.  The  defendants  contend  that 
the  words  did  not  Impute  to  her  tbe  crime 
of  larceny;  furthermore,  that  tbe  words 
tre  not  ambiguous,  either  on  their  face  or 
by  reason  of  eztraneoua  facts,  and  hence  thdt 
the  meaning  of  the  words  should  not  have 
been  submitted  to  the  Jury. 

"Larceny"  (as  defined  in  this  state  io  tbe  cases 
of  Fields  T.  State,  6  Cold.  526,  and  Hughes  t. 
State,  8  Humph.  76)  "is  the  felonioas  taking  and 
carrying  away  the  personal  goods  of  another. 

*  *  *  Possesaion  of  the  fruits  of  crime  reeent- 
ly  after  its  commission  is  prima  facie  evidence 
of  guilty  possession,  and  if  nnexplained,  eltlier 
by  direct  eridence  or  by  the  attending  circum- 
ttsDces,  or  by  the  ebaraeter  and  habits  of  life 
al  the  pooaeasor,  or  othwwise,  it  is  taken  as  coB- 
dnslve." 

"Words   are  now  to  be  construed  by  conrta 

*  *  *  in  the  plain  and  popular  sense  in  which 
the  rest  of  the  world  natarally  understood  tliem. 
In  all  case*  of  ambiguity  it  is  purely  a  question 
for  the  jnry  to  decide  what  meaning  the  words 
wonld  convey  to  p'rsons  of  ordinary  intelli- 
gence." Bank  t.  Bowdre,  92  T«nn.  740,  23 
Sw  W.  131,  and  authorities  there  cited. 

Where  tbe  language  published  is  unambigu- 
ous, it  is  the  exclusive  province  of  the  court 
to  determine  its  construction,  and  to  deter- 
mine whether  or  not  apon  its  face  it  U  ac- 
tionable per  se.    Bank  v.  Bowdre,  supra. 

"Tie  question  always  is:  How  did  the  persons 
to  whom  tbe  words  were  originally  spoken  or 
published  understand  them  7 — tbe  legal  presump- 
tion being  that  they  were  persons  of  ordinary 
intelligence.  We  must  assume  too,  that  they 
give  to  ordinary  words  their  ordinary  meaning ; 
to  local  or  technical  phrases  their  local  or  tech- 
nical meaning.  That  being  done,  what  did  tbe 
whole  passage  convey  to  the  unbiased  mind?" 
NeweU^  Slander  ft  Libel  (3d  Ed.)  {  367. 

In  tbe  opinion  of  Judge  Lansden  in  the 
well-considered  case  of  Cheatham  v.  Patter- 
son, 125  Tenn.  437,  145  S.  W.  159,  Ann.  Cas. 
1913C,  314,  there  is  quoted  with  approval  the 
following  langnage  of  Chief  Justice  De  Gray 
in  Onslow  t.  Home,  8  Wils.  177: 

"The  rule  is  that  the  words  must  contain  an 
express  imputation  of  some  crime  liable  to  pun- 
ifbrnent,  some  capital  offense,  or  other  infamous 
crime  or  misdemeanor,  and  the  charge  upon  the 
person  spoken  of  must  b«  precise." 

Now,  an^lylng  the  rules  under  tbe  author- 
ities above  referred  to,  what  was  the  mean- 
ing of  the  language  used  by  Block  to  Mrs. 
Bowkerl 


Th^  statement  was  made  by  Mpck  tbat  a 
hat  had  been  stolen  from  tbe  store  of  defend- 
ant company; .  that  the  hat  which  she  (Mrs. 
Bowker)  had  on  looked  like  tbe  stolen  hat, 
and  was  tbe  bat;  that  the  detectives  whom 
be  bad  employed  for  spme  time  liad  been 
trying  to  locate  the  bat,  and  had  located  it  on 
her  head. 

Can  th^e  be  any  doubt  but  that  Block  in 
precise  .and  exact  terms  charged  tbat  the 
crime  of  larceny  of  tbe  bat  bad  been  com- 
mitted, and  that  tbe  property  found  in  tbe 
possession  and  uxton  tbe  person  of  Mrs. 
Bowker  was  the  same  that  had  been  stolen 
from  said  store?  Did  he  not  in  this  charge 
make  out  a  prima  fade  case  of  larceny  by 
Mrs.  Bowker  in  having  in  her  possession 
stolen  property?  Did  not  those  who  heard 
this  charge  understand  the  language  used 
by  him  in  speaking  to  her  to  mean  that  he 
charged  her  with  the  larceny  of  the  hatV 

The  detectives  employed  by  Block  are 
shown  by  the  evidence  to  have  heard  the 
conversation.  Customers  in  the  store  and 
employes  in  all  probability  heard  It  In  the 
light  of  the  testimony  quoted,  there  is  no 
doubt  as  to  bow  Mrs.  Bowker  understood  it, 
because  her  reply  was  that  sbe  bad  never 
been  accused  of  stealing  before.  No  denial 
of  his  meaning  as  defined  by  her  was  made 
by  Block.  There  can  be  no  doubt  as  to  bow 
one  of  the  detectives  in  whose  presence  the 
conversation  took  place  understood  this 
meaning,  because  he  took  ber  name  and  ad- 
dress and  said  that  be  Would  be  at  her  honse 
on  the  following 'Monday  to  get  the  hat ;  and, 
as  stated  befdre,  he  did  go  to  heir  resi- 
dence for  the  bat  on  Monday,  Tuesday,  and 
Wednesday. 

'  W«  tbibk  the.  Court  of  CItII  Appeals  was 
(dearly  right  la  reversing  and  remanding 
the  case,  and  tbe  petition'  for  certiorari  is 
deniecl. 


PRATER  V.  RBICHMAN,.  Sheriff. 
(Supreme  Court  of  Tennessee.    June  24,  1916.) 
Exemptions  «s>44  —  Statutbs  —  Consibuo- 

TION. 

Under  Shannon's  Code,  (  3794,  exempting  in 
the  hands  of  every  male  citizen,  and  every  fe- 
male head  of  a  family,  two  horses  or  mules,  to- 
gether with  wagons,  harness,  and  saddles,  etc., 
an  automobile  is  not  exempt;  it  being  property 
entirely  dissimilar  to  that  exempted  and  used 
by  a  different  class  of  citizens  from  those  in- 
tended to  be  protected  by  the  exemption  statute. 
[Ed.  Note. — For  other  cases,  see  Exemptions, 
Ont  Dig.  K  Bl-65 ;   Dec.  Dig.  (S=»44.] 

Certiorari  to  Court  of  Civil  Appeals. 

Replevin  by  W.  T.  Prater  against  J.  A. 
Rclchman,  Sheriff.  A  judgment  for  defend- 
ant was  affirmed  by  tbe  Court  of  ClySL  Ap- 
peals, and  tbe  plaintifl  applies  for  writ  of 
certiorari.    Denied. 

B.  F.  Bootli,  of  Memphis,  for  plaintifl  in 
error.  (3bas.  M.  Bryan,  of  Memphis,  for  de- 
fendant in  error. 
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BUCHANAN,  J.  Dr.  Prttter  was  a  prac- 
ticing phyaldan  residing  In  Memphis,  a  mar- 
ried man,  and  the  head  of  a  family.  He  own- 
ed a  two-seated  runabout  automobile,  valued 
at  not  less  than  $100,  which  he  used  in  call- 
ing upon  his  patients  In  and  out  of  the  dty. 
He  also  frequently  hauled  groceries  and  oth- 
er small  articles  in  the  automobile.  He  own- 
ed no  horse  or  buggy,  or  other  vehicle. 

The  sheriff,  having  in  hand  an  execution 
at  law  against  him,  levied  the  same  on  the 
automobUe,  and  Prater  brought  an  action  of 
replevin,  claiming  the  property  to  be  exempt 
under  Shannon's  Code,  section  3794.  The  cir- 
cuit court,  and  the  Court  of  Civil  Appeals, 
held  against  the  claim  of  exemption,  and 
Prater  now  invokes  our  Judgment  of  the  ques- 
tion by  his  petition  for  certiorari. 

By  the  legislation  above  referred  to,  It  is 
dedared  that  there  "shall  be  exempt  from 
execution,  seizure,  or  attachment,  in  the 
hands  of  every  male  dtizen  of  the  age  of  18 
years  and  upward,  and  every  female  who  is 
the  bead  of  a  family"  (here  follow  certain  ar- 
ticles and  provisions  which  we  need  not  men- 
tion), "two  horses,  or  two  mules,  one  horse 
and  mule,  or  one  horse  or  mule,  and  one 
yoke  of  oven;  one  ox-cart,  yoke,  ring,  staple, 
and  log  idialn;  one,  two,  or  one  one  horse 
wagon  (not  to  exceed  $75  In  value),  and  har- 
ness; one  man's  saddle;  one  woman's  sad- 
dle; two  riding  bridles." 

The  public  policy  underlying  our  exemp- 
tion statutes  for  heads  of  fomillea;  is  that  a 
creditor  should  be  restrained  from  having 
satisfaction  of  his  debt  out  of  pertain  kinds 
of  property  which  are  necessary  to  the  main- 
tenance of  the  families  of  improvident  or 
unfortunate  debtors;  authoritlee:  Oox  v.  Bal- 
lentlne,  60  Tenn.  (1  Baxt.)  363 ;  Wolfenbarger 
T.  Standif«-,  35  Tenn.  (8  Sneed)  659;  Hawk- 
ins V.  Pearce,  30  Tenn.  (11  Humph.)  44;  Webb 
V.  Brandon,  61  Tenn.  (4  Heisk.)  286;  Simons 
V.  Loveil,  54  Tenn.  (7  Hdsk.)  610. 


The  schedule  of  exempt  arttdes  under  sec- 
tion 3794,  Sh.  Code,  many  oC  which  are  not 
mentioned  above,  embraces  sndi  aa  were,  at 
the  time  of  the  legislation,  in  common  use 
among  the  class  of  debtors  for  whose  protec- 
tion the  statute  was  enacted.  The  animals 
and  vehicles  named  In  the  sdiednle  are  sncta 
as  were  usually  owned  by  audi  debtors  and 
used  by  them  in  the  work  necessary  to  be 
done  to  sui^ort  their  families,  and  to  oc- 
compUsh  such  limited  transportation  of  tbem- 
sdves  and  their  families  as  might  be  neces- 
sary. An  automobile,  on  the  other  hand.  Is 
an  invention  not  In  use  when  the  ezemptton 
statute  was  passed,  and  so  of  course  Is 'not 
mentioned  therein,  and  was  not  within  the 
Intent  of  the  Legislature.  The  automobile 
is  the  product  of  a  dvlUzation  advanced 
much  beyond  tbe  date  of  our  exemption  leg- 
islation ;  and  it  Is,  as  a  means  of  transpor- 
tation, a  different  class  of  vehlde  altogeth- 
er from  those  named  In  the  statute.  It  was 
Invented  to  meet  the  needs  of  a  different 
class  of  citizenship  from  that  Intended  to  be 
protected  by  the  exemption  statutes.  It  Is  a 
vehlde  whose  owner  is  usually  well  able  to 
pay  his  debts,  and,  whether  willing  or  not  so 
to  do,  should  be  thereto  compelled. 

Petitioner  relies  on  Lames  v.  Armstrong, 
162  Iowa,  327,  144  N.  W.  1,  49  L.  R.  A.  (N. 
8.)  691.  In  that  case  an  insurance  agent 
was  held  to  be  a  laborer  and  an  automobUe  a 
vebiclek  within  the  purview  of  the  statute 
there  under  consideration.  But  our  statute 
is  so  different  In  its  phraseology  that  we 
find  the  Iowa  case  of  no  value  aa  authority. 
.  An  automobile  is  inroperty  so  entirely  dis- 
similar in  kind  from  any  of  the  artldes  nam- 
ed In  our  exemption  statutes  that  it  cannot 
be  held  to  be  embraced  therein,  unless  we 
should  depart  from  legitimate  oonstructlon 
and  engage  in  Judicial  legislation. 

There  was  no  error  in  the  Judgment  of  the 
Court  of  Civil  Appeals,  and  the  writ  of  cer- 
tiorari Is  accordingly  denied. 
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CHTJNN  T.  LONDON  ft  I^NCASHIBB  FIRB 

INS.  CO.     (No.  29.) 
(Sapreme  Coart  of  Arkansas.    May  29,  1916w) 

1.  Inbubaiicb   9=s66S— AonoNs— EvntXNO^- 

AdIOSSIBIUTT— L.08S. 

In  an  action  npon  fixe  insurance  policy,  de- 
fecse  l>eins  incendiarism,  exclusion  of  answer  to 
plaintiiTs  question  to  manager  of  electric  light 
plant,  if  it  was  not  a  fact  that  frequently  the 
wiring  of  a  house  ignites  and  burns  it,  was  not 
error,  where  there  was  no  showing  that  the 
wiring  of  the  house  could  have  caused  the  fire. 
[Ed.  Note. — For  other  cases,  see  Insarance, 
Cent.  I>is.  ff  1689,  1680,  1694 ;  Dea  Dig.  «s> 
65S.] 

2.  EviDEKCE  «s>474C19)  — Opinioit  — Spboiai. 

K:«OWI,EDOE— VAtTJB. 

In  such  action,  admission  of  testimony  by  a 
witness  for  defendant  that  a  lounge  destroyed 
was  without  yalue  was  not  error,  where  he  has 
observed  the  lounge  a  few  days  before  the  fire 
while  considering  buying  some  of  plaintiff's 
furniture. 

(Ed.    Note.— For  other   cases,    see  Evidence, 
Cent  Dig.  |  2218;    Dec  Dig.  ««ss>4T4(19).] 

3.  EvTDKiircE  ^ssR'JS —QpiNioiv— StTB  JICTS  or 
Expert  TESTiMoitT  —  Valtte  —  Pebsonal 
Pbopebit. 

In  such  action,  the  value  of  a  lounge  destroy- 
ed did  not  require  expert  evidence. 

[Ed.  Not*. — For  other  cases,  see  Evidence, 
Cent.  £>ig.  {  2233;    Dec.  Dig.  «=»625.] 

4.  Tbiai.  ^968(2)— Rbokptiok  ov  Btidbno»- 
AsirrssioN  in  Rbbxttiai.  or  Bvidbnob 
Pbopeh  iw  Chief. 

A  large  discretion  rests  with  the  trial 
judge  in  permitting  the  introduction  of  evidence 
in  rebuttal  which  is  not  strictly  of  a  rebuttal 
nature. 

[Ed.  Note.— Cto  other  cases,  see  Trial,  Cent 
D«.  1152;   Dec.  Dig.  «=>63®.] 

5.  Instjbance  «=669(10)— Actions— Instbwc- 

T10N8. 

In  an  action  npon  fire  insurance  policy,  de' 
fense  being  incendiarism,  refusal  of  plaintiff's 
instruction,  that  she  bad  the  right  to  remove 
goods  from  her  house  without  notice  to  the  com- 
pany so  long  as  the  hazard  was  not  increased 
thereby,  is  not  error,  since  the  jury  could  well 
regard  the  rwnoval  as  highly  important  as  bear- 
ing upon  the  origin  of  the  fire,  although  it  did* 
not  increase  the  physical  hazard. 

[EJd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1T78;    Dec.  Dig.  <&=669a0).] 

Appeal  from  CIrctilt  Court,  White  County ; 
J.  H.  Jackson,  Judge. 

Action  by  Mrs.  Annie  L.  Chnnn  against  the 
London  &  Lancashire  Fire  Insurance  Compa- 
ny. From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

R.  S.  Coffman,  Rachels  &  Tarnell,  and 
John  E.  Miller,  all  of  Searcy,  for  appellant 
Bmndidge  &  Neelly,  of  Searcy,  for  appellee. 

SMITH,  J.  This  Is  the  second  appeal  of 
this  case,  and  a  statement  of  titie  material 
fiicts  will  be  foin>d  in  the  opinion  on  the  for^ 
mer  appeal.  Ohtan  t.  London  &  lAncashire 
Fire  Ins.  Cc  116  Ark.  H6,  172  S.  W.  837. 

[1  ]  A  Mr.  Candor,  wbo  was  the  manager  of 
the  electric  11^  plant  in  the  city  of  Searcy, 
where  appellant's  hoose  was  located,  was 
asked  the  question:    "1  will  ask  yon  if  it  is 


not  a  fjurt  that  freaomtly  tbe  wiitoK  of  • 
boose  Ignites  and  bams  it?"  But  an  object 
tlon  was  sQstained  to  the  anestton.  Tbe  In- 
surance coffiinny  claimed  tbe  fire  was  of  In- 
oeodiary  origin,  and  tlUs  question  was  in- 
tended to  furnish  a  iKwsible  explanation  of 
tbe  origin  of  the  fire.  However,  It  appeared 
that  immediately  preceding  this  question  tbe 
witness  was  asked,  "Do  you  know  how  that 
building  was  wired  and  whether  or  not  it 
was  properly  wired?"  and  be  answered,  "I 
do  not  know."  No  other  attempt  was  made 
to  show  that  anything  about  tbe  wiring  of 
this  house  could  have  been  resi)onsible  for 
the  fire.  ■  The  answer  of  tbe  witness,  there- 
fore, could  only  have  furnished  a  speculative 
or  possible  cause  for  the  Are,  and  we  think 
no  error  was  committed  In  excluding  tbe  an- 
swer. 

[2,  S]  A  witness  named  Smith  was  permit- 
ted, over  appellant's  objection,  to  testify  that 
a  lounge  which  was  destroyed  in  the  fire  was 
without  value.  It  was  the  contention  of  tbe 
Insurance  company  that  appellant  had  re- 
moved from  tbe  building  most  of  the  furni- 
ture of  any  value,  and  appellant  had  proved 
the  loss  of  this  lounge.  It  is  urged  that  the 
witness  did  not  show  himself  qualified  to  tes- 
tify as  to  the  value  of  the  lounge.  This  wit- 
ness, however,  bad  gone  to  tbe  house  a  few 
days  before  the  fire  for  tbe  purpose  of  look- 
ing at  tbe  furniture  with  a  view  of  buying 
some  of  it,  and  whUe  there  had  ohserved  the 
lounge,  and  answered  that  it  had  no  value. 
The  witness  evidently  bad  some  personal 
knowledge  of  values,  and  we  think  no  error 
was  committed  in  permitting  him  to  testify 
that  this  simple  article  of  furniture  had  no 
value,  as  this  was  not  an  article  about  which 
expert  evidence  was  necessary. 

[4]  A  witness,  W.  L.  Bamett,  was  asked 
the  question,  "I  will  put  tbe  question  to  you, 
did  you  or  not,  a  few  days  prior  to  the  time 
of  the  fire,  go  to  this  building  and  put  new 
locks  on  tbe  back  doors  and  do  certain  other 
repair  work  on  the  building?"  Appellee  ob- 
jected to  this  question  on  tbe  ground  that 
it  was  not  rebuttal  testimony,  it  being  asked 
after  appellant  had  taken  up  her  cause  in 
rebtrt;tal.  Appellant's  theory  was  that  this 
proof  would  tend  to  show  that  she  was  mak- 
ing improvements  on  ber  place  Jtist  prior  to 
the  time  of  the  fire,  and  that  she  was  not 
contemptatlng  a  flre.  But  It  appears  that 
this  was  the  third  trial  of  this  case,  and  the 
issues  in  tt  were  well  defined  and  sharply 
drawn,  and  appellant  bad  substantially  de- 
veloped her  case.  Of  necessity,  a  large  dis- 
cretion must  abide  with  tbe  trial  Judge  in 
permitting  tbe  introduction  of  evidence  in  re- 
bnttal  whlcih  is  not  strictly  of  a  rebuttal  na- 
ture, and  we  cannot  say  that  any  error  was 
committed  here  in  this  respect. 

It  is  also  insisted  that  tbe  court  erred  In 
permitting  Mrs.  Phillips  to  Retail  a  conver- 
sation liad  with,  appellant  the  day  after  the 
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tre.  In  response  to  fhe  qnestlon,  "What  else 
did  she  say?"  this  witness  answered:  "She 
■aid  when  she  got  the  money  she  was  going 
to  trarel  on  It,  and  that  she  was  going  to 
see  that  no  other  woman  enjoyed  It"  It  was 
appellee's  theory  that  this  answer  explained 
appellant's  motive,  and  It  was  therefore  com- 
petent for  that  purpose.  It  further  appears 
that  without  objection  appellant  was  asked 
practically  the  same  question  in  her  cross- 
examination  and  gave  substantially  the  same 
answer. 

[6]  Appellant  asked  an  instruction  number- 
ed 5,  which  reads  as  follows: 

"The  jury  is  hirtber  Instmcted  that  the  plain- 
tiir  had  the  right  to  remoTe  goods  from  her 
house,  without  notice  to  the  defendant  company, 
80  lone  as  the  hazard  was  not  increased  thereby ; 
the  policies,  of  course,  covering  only  the  building 
and  such  goods  as  remained  in  the  building. 
The  jury,  however,  will  pot  render  a  verdict 
of  any  kind  concerning  the  goods,-  as  that  part 
tf  it  has  been  adjudicated  at  a  former  trial" 

This  instruction  was  not  proper  under  the 
circumstances,  as  Its  effect  was  to  tell  the 
Jury  that  appellant  had  the  right  to  remove 
the  goods  from  the  house  If  the  hazard  was 
not  thereby  Increased,  when  that  circum- 
stance might  have  been  regarded  by  the  Jury 
as  highly  Important  as  bearing  upon  the  ori- 
gin of  the  fire,  although  it  did  not  Increase 
the  hazard  from  natural  causes.  Moreover, 
the  instruction  relates  to  the  policies,  one  of 
which  was  on  the  house,  and  the  other  on 
the  furniture,  and  the  liability  of  the  insur- 
ance company  was,  of  course,  affected  by  the 
amount  of  property  left  in  the  building. 

Other  instructions  appear  to  raise  ques- 
tions which  were  passed  upon  In  the  former 
•pinion. 

Upon  the  whole  case,  it  appears  that  the  In- 
structions fairly  submitted  the  case  to  the 
jury. 

Finding  no  prejodldal  error,  the  Judgment 
is  affirmed. 


NIX  r.  STATE.    (No.  48.) 
(Supreme  Court  of  Arkansas.     June  5,  1916.) 
X-  CaiMiNAi,    Law    <S=9ti03(4)— Xbiai, — Con- 

TINUANCE— STATTTTE. 

It  is  a  requirement  of  Kirby's  Dig.  g  6178, 
that  motion  for  continaaoce  for  absence  of  a 
witness  allege  that  affiant  believes  the  evidence 
to  be  true. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law.  Cent.  Dig.  §  1350 ;  Dec.  LHg.  <S=»608<4).] 

2.  CantiirAi    Law    <@=5603(11)— TriaI/— Con- 

TINnANOK—  DiLIOEircR  —  DiSCBKTION  OT 

COUBT. 

In  a  prosecution  for  larceny,  where  indict- 
ment was  returned  a  year  before  trial,  and  one 
continuance  had  been  had,  and  the  motion  for 
second  continuance  for  the  absence  of  witness- 
es did  not  show  when  subpa'nas  had  been  is- 
sued, or  that  they  had  been  _  served,  though  the 
motion  alleged  that  the  witnpsses  were  resi- 
dents of  the  county,  while  it  alleged  that  anoth- 
er witness  had  in  obedience  to  a  subpoena  at- 
tended former  trial,  and  that  he  was  absent 
from  the  state,  but  would  return  within  30  (Jays 
to  remahi  permanently,  which  80  days  would 


be  beyond  the  term  of  court,  there  being;  n* 
showing  why  deposition  had  not  been  takoi, 
the  trial  court  did  not  abuse  its  discretion  in 
overruling  the  motion. 

fE'd.  Note. — For  other  cases,  see  Oriminal 
l4w.  Cent.  Dig.  H  1359,  1S60;  Dee.  Dig.  «=» 
603(11).] 

3.  Labcewy    <&=96— Pbofbbtt    Subject— Uw- 

BRANDED  RANOB  ARniAI^— STATUTE. 

Despite  Kirby's  Dig.  {  1898,  providini;  Oiat, 
if  unbranded  cattle,  hogs,  or  sheep  mnning  at 
large  in  the  range'  or  woods  shall  be  taken  or 
converted  to  the  use  of  a  person  other  than  the 
owner,  such  person  shall  not  be  deemed  guilty 
of  larceny,  where  an  animal  running  on  the 
range  is  domestic  in  its  nature,  like  a  milch 
cow,  and  is  permitted  to  go  from  the  home  of 
the  owner  only  for  a  short  distance  and  for  m, 
short  period  of  time,  as  a  day  or  two,  to  roam 
or  graze  upon  the  common,  the  range,  or  in 
the  woods,  and  by  reason  of  its  habits  or  train- 
ing returns  each  day  or  practically  so  to  the 
owner's  home,  such  animal  is  the  subject  of 
larceny,  though  over  12  months  old,  unmarked, 
and  unbranded. 

[Eld.  Note.— For  other  cases,  see  Larcenjr, 
Cent  Mg.  H  11-17;  Dec.  Dig.  «=»6.] 

4.  GBnoKAi.     Law     «=»718— Tbial — ^Akott- 
iiXNT  <a  Pbosectitino  Attorney. 

In  a  prosecution  for  larceny  of  a  cow,  ar- 
gument of  the  prosecuting  attorney  that  he  had 
prosecuted  another  defendant  Just  as  he  had 
defendant,  and  such  other  was  convicted  and 
took  an  appeal,  which  was  reversed  and  sent 
back,  and  the  prosecuting  attorney  prosecnted 
htm  again  just  as  he  had  defendant  and  he  was 
convicted  a  second  time,  and  tluit  the  prosecut- 
ing attorney  bad  the  same  evidence  against  the 
other  defendant  as  against  defendant  was  im- 
proper. 

[Bd.  Note.^-For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  1 1668;  Dec.  Dig.  «=»718.] 

fi.  CBimNAL  Law  «s3729— Tbiai/— HABimras 

I/BBOB— iKFBOfrEB      AROmiBnT— WrCHDBAW- 
AL. 

In  a  prosecution  for  larceny,  the  withdraw- 
al by  prosecuting  attorney  immediately  upon 
objection  of  his  improper  argument  commenting 
on  another  defendant's  having  been  twice  con- 
victed on  the  evidence  against  defendant  cured 
the  error. 

[iCd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1692;  Dec.  Dig.  «s9r29.] 

G.  Larceny    «=»66— GtHLT— StrmciEHCT    o» 

Evidence. 
In  a  prosecution  for  larceny  of  an  unmark- 
ed  and   unbranded  heifer,   evidence  k«M  suffi- 
cient to  support  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {f  152,  164,  165,  167-169;  Dec  EHg. 
«=»55.] 

Appeal  from  Circuit  Court,  Lafayett* 
County;  Geo.  R.  Haynle,  Judge. 

Seymour  Nix  was  convicted  of  larceny, 
and  he  appeals.    Judgment  affirmed. 

Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst.  Atty.  Gen.,  for  the  Stata 


SMITH,  J.  Appellant  waa  Indicted  In  con- 
Junction  with  one  Sid  Dnvls  for  the  larceny 
of  an  unmarked  and  unbranded  heifer,  which 
was  over  a  year  old  at  the  time  it  was  al- 
leged to  have  been  stolen.  Although  tiie  evi- 
dence showed  the  animal  was  running  at 
large  on  the  range,  its  owner  testified  that 
hie  "sow  it  every  day  generally,"  and  In  re- 
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tpoame  to  tbe  questkia,  'Did  tt  go  oat  and 
caxne  back  every  day,"  answered,  "Tea  dr." 

[I]  Wben  tbe  case  was  called  for  trial, 
■ni^ant  filed  In  open  court  a  verified  mo- 
tion for  oontinaanoe,  wtilch  was  overrnled 
by  tbe  court,  and  exceptions  saved.  No 
showing  was  made  cixc^t  tbat  contained  In 
the  motion.  It  alleged  that  subpoenas  bad 
issued  for  Odle  Asb,  Vtil  Marlow,  and  Will 
Plunder,  and  contained  the  statement  tbat 
they  would  testify  to  certain  facts  there  re- 
cited, and  It  was  alleged  that  this  evidence 
was  material.  Tbe  materiality  of  the  evi- 
dence, however,  does  not  appear  from  a  mere 
perusal  of  the  motion;  nor  does  It  aUege 
that  tbe  affiant  belieres  the  evidence  to  be 
true  aa  la  required  by  section  6173  of  Kiiby's 
Digest. 

[2]  It  appears  frou  tbe  recitals  of  tbe  mo- 
tion tbat  Ash  had,  in  obedience  to  a  subpoena, 
attended  a  former  trial  of  tbe  case,  but  It 
also  recited  that  Ash  was  then  absent  from 
the  state,  bat  would  return  within  SO  days 
to  remain  permanently.  Tl>e,  30  days  would 
be  tieyond  tbe  term  of  court.  No  request  was 
made  to  read  this  statement  as  a  deposition, 
aor  was  any  showing  made  why  a  depositioq 
bad  not  been  talcen.  Tbe  motion  did  not 
Eiiow  wben  Babp«ena6'  bad  been  issued  for 
tbe  other  two  witnesses,  nor  did  it  show 
tbat  tbegr  bad  been  served,  although  tbe 
motioa  alleged  tbe  two  witnesses  were  resi- 
dents of  tbat  connty.  Tbe  indictment  imd 
been  returned  a  year  prior  to  the  trial,  and 
one  continuance  of  tbe  cause  had  l>een  had. 
We  think  no  such  showing  of  dlUgence  is 
b««  made  as  would  warrant  us  in  finding 
that  tbe  trial  court  had  abused  its  discre- 
tloo  In  orermllng  the  motion. 

[3]  Tbe  conrt  read  to  tbe  Jury  section  1888 
«f  Klrby's  Digest  and,  after  reading  this  sec- 
tion as  an  Instmctlm  said: 

"Tbe  purpose  and  intention  of  the  statute 
whidl  the  conrt  has  Just  read  is  to  declare  tliat 
tiiose  animals  whicli  are  not  the  sabject  of  lar- 
ceny are  the  ones,  whicli  being  uncontrolled  or 
unrestrained,  roam  at  will  on  the  range  or  in 
tlie  woods  for  long  periods;  tbat  is  to  say,  for 
weeks  or  months,  so  tiiat  it  would  not  or  could 
not  i>e  Icnown  wtio  was  the  owner  thereof.  But 
where  tbe  animal  is  domestic  in  its  nature,  liie 
a  mildi  cow,  or  anv  other  cow,  and  it  is  pei^ 
mitted  to  go  from  um  lioiae  'fit  the  owner  aaiy 
for  a  short  distance,  and  for  a  short  i>eriod  of 
time,  as  for  a  day  or  two  or  the  like,  in  order 
to  roam  or  feed  upon  the  common,  or  on  the 
range  or  in  tbe  woods,  and  by  reason  of  its  hab- 
its and  training  returns  each  day,  or  practical- 
ly so,  to  the  home  of  its  owner,  then  such  ani- 
mal does  not  run  at  large  within  the  meaning 
of  tbe  statute.  Therefore,  Such  animal  -would 
be  tlie  Subject  of  larceny,  and  it  would  be  lar- 
ceny to  steal  sndi  animal  although  over  twelve 
months  old  and  unmarked  and  unbranded." 

Complaint  is  made  of  this  lansnage.  But 
we  think  tbere  Is  no  eraor  in  what  was  there 
said.  The  court  evidently. liad  In  mind  the 
language  of  Mr.  Justice  FrajienthaJ  in  tbe 
case  of  Jeffries  v.  State,  102  Ark.  373,  144 
&  W.  614.  Tbe  exposition  of  this  section 


amde  by  the  ooart  flnda  faU-Biippoit  In  the 
iangdass  of  that  opfnloa 

[4]  In  bis  argument  before  tbe  Jury  tbe 
prosecuting  attorney  said: 

"I  have  prosecuted  Sid  Davis  past  as'  I  have 
Seymour  Nix,  and  he  was  convicted  and  took 
aa  appeal  to  the  Supreme  Court  It  was  re- 
versed and  sent  back,  and  I  prosecuted  iiim 
again  Just  as  I  have  this  defendant,  and  he 
was  convicted  a  second  time,  and  I  had  the  same 
evidence  against  Sid  Davis  db  I  liave  against 
this  defendant." 

Exception  was  duly  saved  to  tUs  argu- 
ment, which  was  manifestly  Improper,  but, 
upon  objection  being  made.  It  was  imme- 
diately withdrawn. 

t(]  1^0  rule  in  sudi  cases  was  stated  In 
the  opinion  In  the  case  referred  to  by  the 
prosecuting  attorney.  Davis  ▼.  State,  178 
S.  W.  018.  Under  the  rule  time  stated,  we 
think  the  jirompt  withdrawal  of  tbe  Improper 
argument  cured  the  error. 
.  [I]  While  we  have  not  been  favored  with 
a  brief  by  appellant,  we  find  tbat  tbe  At- 
torney General  has  abstracted  all  matters 
embraced  in  the  motion  for  a  new  trial,  and 
the  only  remaining  error  assigned  Is  tbat 
the  evidence  was  not  sufficient  to  support  the 
verdict 

In  answer  to  this  contention  it  may  be 
^d  that  the  evidence  on  tlae  part  of  tbe 
state  was  to  tbe  effect  that  appellant  went 
to  the  borne  of  Sid  Davis  to  get  him  to  aid 
in  killing  the  animal,  which  be  bad  already 
tied  for  slaughter;  tbat  appellant  himself 
killed  the  heifer  and  skinned  It  on  the 
ground,  and,  while  engaged  in  peddling  the 
meat,  denied  tbat  be  bad  done  so,  but  stated 
that  be  had  "swung  it  up"  before  butchering 
It,  and  tbat  It  was  an  animal  which  had  l>e- 
longed  to  bis  father.  There  was  proof  of 
other  contradictory  statements  made  by  appel- 
lant in  regard  to  his  possession  of  the  meat ; 
and  upon  a  consideration  of  this  evidence  we 
are  of  opinion  tliat  it  is  legally  suiOdent  to 
support  the  verdict  of  the  Jury. 

Tbe  Judgment  of  the  court  below  Is  there- 
fore afllrmed. 


COFFIN  et  aL  V.  PLANTERS'  COTTON  CO. 
et  al.    (No.  69.) 

(Supreme  Court  of  Arkansas.    June  12,  1916.) 

1.  MoBTOAOEs  <S=»298{2)— Patment— To  Tstra- 
TKE  TJtjdeb  Tbubt  Debd— Kigiit  of  Holdkb 
ov  Note, 

■  A  junior  mortgagee  is  not  protected  by  mere 
payment  to  the  trustee  of  deed  of  trust  securing 
a  prior  mortgage  and  cancellation  of  such  trust 
deed  ^y  the  trostee,  as  against  a  liolder  of  one 
of  the  prior  mortgage  notes. 

ri5d.  Note. — For  other  cases,  see  Mortgages, 
C<'nt.  Dig.  Si  837-839,  864;  Dec.  Dig.  «=» 
298(2).] 

2.  PBiNoipax  AND  Aqbnt  «sal66(l)  —  Bati- 

FICATIOB — ^KnOWIiEDOK. 

Before  a  principal  can  be  held  to  have  rati- 
fied any  unauthorized  act  of  an  alleged  agent, 
he  must  ha.ve  imowiedge  «f  all  tlie  material  ~ 
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upon  -wUcfa  the  agency  lb  predicated;  and  US- 
Dorance  of  such  facta  renders  the  alleced  rati- 
fication inflfectual  and  invalid. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  SS  627-628;  Dec.  iMg.  <8=> 
l&d).] 

3.  Pbinoipal  and  Aoent  «=>170(3),  171(1)— 
Eatefioation— Implied  Ratification. 

When  a  principal,  with  fnll  knowledge  of  the 
facts  of  an  unauthorized  contract  by  an  alleged 
agent,  remains  silent  when  he  should  speak,  or 
accepts  some  benefit  which  he  obtains  by  virtue 
of  his  reputed  agent's  acts,  he  cannot  thereafter 
be  heard  to  deny  the  agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §|  641,  642,  644,  645,  653, 
654;    Dec.  Dig.  «=170(3),  171(1).] 

4.  MoBTOAOES  «=9309(2)  —  Patmsnt  —  Dis- 

CHABOE    BT    TbHSTEE    —    lUPLIED    RaTZFIOA- 
TION. 

Where  a  mortgagee,  with  full  means  of 
knowing  the  facts  and  legal  effect  of  an  onan- 
thorized  discharge  by  trustee  of  the  trast  deed 
securing  her  debt,  accepted  as  security  a  subor- 
dinate lien,  she  was  held  to  have  ratified  the  dis- 
charge and  estopped  to  assert,  in  a  suit  to  fore- 
close, priority  of  her  note  over  a  junior  incum- 
brancer who  had  paid  the  trustee  part  of  the 
mortgage  debt  to  secure  such  discharge,  although 
she  did  not  know  the  exact  form  of  that  dis- 
cbarge. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Oent.  Dig.  i§  864,  900,  902,  903;  Dec.  Dig.  <S=> 
309(2).] 

Appeal  from  Mlsslsslpirf  Chancery  Court; 
Chae.  T.  (Coleman,  Special  Chancellor. 

Salt  by  Mary  M.  Coffin  and  others  against 
the  Planters'  Cotton  Company  and  others. 
From  a  decree  for  respondents,  complainants 
appeal.    Affirmed. 

Hughes  &  Hughes,  of  Memphis,  Tenn.,  for 
appellants.  Caruthers  Ewing,  of  Memphis, 
Tenn.,  for  appellees. 

SMITH,  J.  A  condensation  of  the  allega- 
tions of  the  complaint  is  contained  In  appel- 
lant's brief,  from  which  we  copy  the  follow- 
ing statement: 

"The  complaint  alleges,  in  substance,  that  O. 
L.  Waddell  is  the  owner  of  a  plantation  in 
Mississippi  county,  Ark.,  known  as  the  Shaw- 
nee Village.  At  the  times  mentioned  be  owed 
a  balance  of  purchase  money  of  about  $20,000 
on  the  land.  Defendant  Planters'  Cotton  Com- 
pany, in  March,  1911,  loaned  him  approximately 
$30,000  on  the  land,  taking  three  $10,000  notes 
doe  several  months  later.  The  plaintiff,  two 
days  thereafter,  bonght  one  of  said  notes  from 
the  Planters'  Company,  before  maturity,  in 
good  faith,  without  notice  of  any  defense,  and 
paid  therefore  $10,000  in  cash.  This  indebted- 
ness was  renewed  in  1912,  and  three  new  notes 
taken  by  the  Planters'  Company,  one  of  which 
was  thereupon  indorsed  to  plaintiff,  who  also 
took  a  separate  note  for  the  interest  then  due 
her. 

"On  February  22,  1913,  the  defendant  Com- 
monwealth Farm  Loan  C!ompany  (herein'called 
the  loan  company)  took  a  mortgage  on  the  same 
land  to  secure  a  loan  of  $35,000.  Of  this  snm 
$20,000  was  applied  to  liquidate  the  purchase- 
money  lien,  which  was  in  front  of  all  the  mort- 
gages. The  remainder,  about  $15,(XX),  was  paid 
to  Planters'  Cotton  Company,  and  that  compa- 
ny placed  of  record  on  the  same  day  a  power  of 
attorney  to  the  clerk  to  satisfy  the  record  of  both 
the  mortgages  to  it,  which  was  done. 


"Th*  plaiatitF  was  ignorant  of  all  the  proceed- 
ings. No  part  of  the  note  held  by  her  has  been 
paid,  nor  has  she  in  any  way  authorized  the  re- 
lease of  record  of  the  mortgage  securing  her 
note.  The  Planters'  Cotton  Company  is  now 
In  the  hands  of  a  receiver,  and  Waddell,  the 
maker  of  the  notes,  is  insolvent. 

"There  were  various  other  allegations  ob  sab- 
ordinate  features  of  the  controversy,  bat  these 
were  the  main  facts. 

"The  prayer  is,  in  effect,  for  judgment  on  tb« 
note,  for  sale  of  the  property,  and  that  plaintiff 
be  decreed  to  have  priority  in  the  proceeds  ex- 
cept as  to  the  $20,0()0  paid  toward  tht  pnrchaw 
money." 

Ortaln  Junior  Menors  are  also  parties  de- 
fendant, hut  as  the  decree  in  the  canse  finds, 
and  as  they  themselves  concede,  that  their 
liens  are  Inferior  to  the  ones  here  inrolved, 
we  make  no  statement  of  the  issues  as  to 
them. 

The  loan  company  itnd  the  cotton  company 
do  not  deny  the  execution  of  the  different 
deeds  of  trust  and  other  Instruments  refer- 
red to  In  the  complaint,  bnt  they  do  deny 
that  the  deed  of  trust  tfrlglnally  glv^i  had 
been  satisfied  of  record  without  appellant's 
consent,  but  aver  that  she  had  authorized 
this  action,  and  that  she  had  fully  ratified 
the  action  of  the  Planters'  Cotton  Company  In 
satisfying  the  deeds  of  trust,  and  tbat  the 
loan  company  is  an  innocent  purchaser. 

The  two  principal  questions  In  the  case 
are:  First,  that  of  the  priority  of  the  mort- 
gagees; and,  second,  whether  the  plaintiff 
Mrs.  Coffin  ratified  the  action  of  the  Plant- 
ers' Ck>tton  Company  in  satisfying  the  deed 
of  trust  securing  the  note  on  which  this  ac- 
tion is  based.  The  principal  question  of  fact 
which  Is  Important  to  consider  in  determin- 
ing these  questions  Is  that  of  the  nature  and 
extent  of  the  authority  of  one  C.  T.  French 
as  appellant's  agent.  Appellant's  husband 
had  been  a  member  of  the  firm  of  DUIard  ft 
Coffin  (Company,  and  during  the  last  years  of 
his  life  French  was  employed  by  tbat  firm 
and  was  held  In  the  highest  regard  by  Its 
members.  After  the  death  of  Mr.  Coffin, 
French  severed  his  connection  with  that  firm 
and  became  connected  with  the  Planters'  Cot- 
ton Company  in  the  capacity  of  general  man- 
ager. He  continued,  however,  to  be  the  agent 
and  confidential  adviser  of  Mrs.  Coffln,  and 
her  confidence  In  him  appears  to  have  been 
unreserved. 

We  agree  with  appellant  In.  her  dalm  of 
priority.  This  view  conforma  to  the  opinions 
in  the  recent  cases  of  Driver  v.  Lacer,  186  S. 
W.  824;  Calhoun  v.  Alnsworth,  118  Art 
316,  176  S.  W.  316,  L.  B.  A.  1915E,  305;  Cal- 
houn v.  Sharkey,  180  S.  W.  216;  Koen  r. 
MlUer,  105  Ark.  162,  150  S.  W.  411. 

[1]  The  note  in  question  was  negotiable 
and  had  been  properly  indorsed  and  was 
owned  by  appellant  at  the  time  the  deed  of 
trust  securing  It  was  canceled.  It  -was 
therefore  the  duty  of  the  loan  company  to 
know  who  the  o<vner  of  the  note  was,  and  It 
oonld  not  dabn  protection  through  the  mere 
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cancellation  of  tbe  deed  of  tmst  by  the  cot- 
ton company,  if  that  company  Tvab  not  the 
bolder  of  the  note  at  tiie  time  that  action 
was  taken.  It  la  earnestly  Insisted  that 
French  was  the  agent  of  Mrs.  Coffin  in  cans- 
tag  the  deed  of  trust  to  be  canceled.  But  a 
majority  of  tbe  court  do  not  accept  that  view 
of  the  evidence.  All  of  us,  however,  do  agree 
with  the  learned  special  chancellor  in  his  flnd- 
tag  that  Mrs.  CofBn  ratifled  th'e  action  of 
French  In  canceling  the  lien  of  this  deed  of 
tmst. 

[11  We  have  been  favored  with  very  escu- 
lent briefs  in  this  case  which  evince  much 
learning  and  research  on  tbe  part  of  oppos- 
ing counsel ;  but  the  legal  principles  involved 
are  not  diflScult  and  have  been  settled  by  the 
decisiona  of  this  court.  It  -  la  well  settled 
that,  before  one  can  be  held  to  have  ratifled 
any  unanthorlzed  act  of  one  who  assumes  to 
be  his  agent,  the  principal  must  have  knowl- 
edge of  all  tiie  material  facts  upon  which 
said  agency  Is  predicated,  and  ignorance  of 
such  tacts  renders  the  alleged  ratlllcation  In- 
effectual and  invalid.  Scbenck  v.  Griffith,  74 
Ark.  557,  86  S.  W.  850;  Lyon  v.  Tarns  ft  Oo. 
11  Ark.  189;  Martin  v.  Hickman,  64  Ark. 
217,  41  S.  W.  852;  Nlemeyer  Lbr.  C!o.  v. 
Moore.  55  Ark.  240,  17  S.  W.  1028. 

[3]  Bat  it  Is  equally  as  well  settled  that 
when  one  has  this  knowledge  and  remains 
silent  when  he  should  speak,  or  accepts  some 
benefit  which  he  obtains  by  virtue  of  his  re- 
puted agent's  acts,  he  cannot  thereafter  be 
heard  to  deny  the  agency.  In  other  words,  he 
win  be  held  to  have  ratifled  the  unauthorized 
acta.  Ladenberg,  Tbalman  &  C!o.  v.  Beal- 
Doyle  Dry  Goods  Co.,  83  Ark.  440,  104  S.  W. 
145;  Atlanta  National  Bldg.  &  Tjoan  Ass'n  v. 
Bollinger,  63  Ark.  212,  37  S.  W.  1049;  Dierks 
Lbr.  Co.  ▼.  Coffman,  96  Ark.  505,  132  S.  W. 
654;  I<y<m  v.  Tarns  ft  Co.,  11  Ark.  189;  Bll- 
lingsley  v.  Benefleld,  87  Ark.  128,  112  S.  W. 
188;  Pike  v.  Douglass,  28  Ark.  59 ;  Creson  v. 
Ward,  66  Ark.  209,  49  8.  W.  827;  Kelly  t. 
Carter,  55  Ark.  112, 17  8.  W.  706. 
.  Apt)ellant  quotes  and 'relies  upon  tbernle 
as  sUted  in  2  a  J.  496,  where  it  is  said: 

"^ere  is  no  ratification  if,  at  the  time  it 
becomes  known  that  tbe  agent  exceeded  his  au- 
thority, the  principal  has  put  it  beyond  his  pow- 
er to  return  or  restore  the  benefits  received,  or 
if  withoat  bis  fault  conditions  are  such  that  he 
cannot  be  placed  in  statu  quo,  or  repudiate  the 
entire  transaction  without  loss." 

[4]  This  statement  of  tbe  law  is,  of  course, 
correct  and  is  in  accord  with  the  prior  deci- 
sions of  tills  court.  It  becomes  necessary, 
therefore,  to  determine  whether  Mrs.  Coffin 
remained  silent  when  she  should  have 
spokeo,  or  whether  she  accepted  benefits 
flowing  ont  of  tbe  unautiiorlzed  acts  of 
French  or  whether  the  action  taken  by  her 
was  such  only  as  was  necessary  to  obtain 
tbe  best  security  possible  for  her  debt  ajtter 
the  lien  securing  it  had  been  canceled. 
The  evidence  shows  that  French's  conduct  of 
Urs.    Coffin's  .  affairs   bad   previously .  been 


hlcUy  Mtlateotory  a>d  piofltaUe  to  Mm 
GofllB,  and  tbat  her  oonfldence  in  bis  integiity 
and  judgment  was  unlimited;  tliat  she  was 
also  the  owner  of  $10,000  of  the  preferred 
stock  of  the  cotton  company,  and  neither  abe 
nor  any  one  else  Questioned  the  solvency  of 
tbat  company  at  tbe  time  of  her  purchase  of 
the  notei.  The  following  indorsement  appears 
on  the  back  of  the  note  in  suit,  which  French 
testified  was  made  by  him  at  the  time  of  tbe 
cancellation  of  this  deed  of  trust: 

"This  note  renewed  by  notes  attached,  due 
December  15/13,  also  4  rent  notes,  $4,800.00 
each,  attached,  as  additional  security." 

There  was  also  executed  a  deed  of  trust 
covering  tbe  lands  in  question  In  Mrs.  Cof- 
fin's favor  wliich  the  parties  refer  to  as  tbe 
third  deed  of  trust  This  Insti^imeni  was 
given  to  Waddell  to  be  placed  of  record,  but 
was  not  recorded  ontii  some  months  later. 
The  four  notes  mentioned  were  given  to  Q. 
L.  Waddell  by  his  tenant  pursuant  to  a  con- 
tract for  their  execution,  but  upon  a  showing 
made  that  the  notes  liad  been  executed  for 
an  excessive  amount  they  were  surrendered 
with  the  understanding  that  new  notes  for 
the  correct  amount  of  rent  should  be  substi- 
tuted. At  tbe  time  of  the  acceptance  of  these 
rent  notes  the  cotton  company  was  a  going 
concern  and  would  probably  have  paid  Mrs. 
Coffin  her  mon^y  had  she  refused  to  accept 
them,  or  had  the  payment  been  refused  and 
the  loan  company  apprised  of  tbat  fact  that 
company  could  have  taken  proper  steps  to  be 
subrogated  to  tbe  rights  of  WaddeM's  vendor 
with  resneot  to  the  money  paid  this  vendor, 
in  discharge  of  their  vendor's  Uen,  which  lien 
was  prior  both  in  ttme  and  right  to  either 
the  Pladters'  Cotton  Company  or  Mrs.  Coffin ; 
this  vendor's  lien  bt^ving  been  discharged  on 
February  a,  1813. 

It  Is  also'  shown  tbat  upon  default  being 
made  in  the  payment  of  tbe  Interest  due  the 
loan  company,  in  oi;der  to  prevent  a  foreclo- 
sure of  the  deed  of  trust  given  that  company, 
Mrs.  Coffin  surrendered  one  of  the  rent  notes, 
tbe  proceeds  of  which,  when  collected,  were 
applied  to  tbe  payment  of  the  Interest  doe 
the  loan  company. 

This  was  done  in  January,  1914,  but  Mrs. 
Coffin's  attorney  testified  tbat  at  that  time 
he  thought  the  only  security  held  by  ber 
consisted  of  tbe  rent  note,  a  note  tbat  had 
been  transferred  to  her  in  lieu  of  her  original 
note  Indorsed  by  the  cotton  company,  and  the 
deed  of  trust  on  the  Shawnee  Village  planta- 
tion securing  this  substituted  note,  which 
was  inferior  to  tb^  Ifjon  company's  deed  of 
trust.  It  is  said,  however,  tbat  notwithstand- 
ing these  new  securities  were  taken,  no  rati- 
fication was  accomplished  because  Mrs.  Cof- 
fin did  not  know  tbe  manner  in  which  the 
cancellation  of  the  deed  of  trust  by  the  cotton 
company  bad  been  accomplished,  and  that  she 
did  not  know  that  she  had  the  note  In  her 
possession,  nor  did 
been  surrendered. 


lid  she  know  that  it  had  not  C^  f^^-^r^^ry 
a.    That  she  assumed,  as  she  v^jVjOy  IC 
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had  th«  right  to  do,  that  the  note  had  been 
sarrendered,  or  had  been  exhibited  by  the 
cotton  company  to  the  loan  company  as  being 
In  its  possession,  and  therefore  its  property. 
In  other  words,  that  the  satisfaction  of  the 
deed  of  tmst  had  been  accomplished  in  such 
a  manner  as  to  bind  her  effectively  and  to 
leave  her  no  choice,  but  to  take  such  securi- 
ties as  were  then  available; 

We  cannot,  however,  accept  this  view. 
Mrs.  Coffin  bad  knowledge  that  French  had 
undertaken  to  satisfy  this  deed  of  trust  at  a 
time  when,  had  she  repudiated  that  action, 
the  loan  company  might  have  protected  Itself 
as  above  stated.  Nor  do  we  agree  that  her 
lack  of  knowledge  as  to  the  possession  of  the 
note  protects  her.  If  she  did  not  possess 
this  knowledge — and  it  appears  that  she  did 
not — she  yet  possessed  the  means  of  acquir- 
ing all  this  information.  The  original  note 
was  found  in  her  deposit  vault,  and  although 
she  did  not  actually  know  it  was  there  she 
must  be  charged  with  this  knowledge.  We 
think,  when  she  became  aware  of  the  cancel- 
lation of  the  deed  of  trust  by  French,  she 
should  immediately  have  informed  herself  as 
to  the  circumstances  connected  with  that 
transaction,  and  that  although  she  did  not 
do  80  she  must  be  charged  with  the  knowl- 
edge which  the  slightest  Inquiry  would  have 
disclosed. 

We  agree  with  the  learned  special  chancel- 
lor In  the  following  finding  which  he  made: 

"Mrs.  Ooffio  believed  that  the  satiafactlon  was 
in  behalf  of  all  the  owners  of  the  notes,  includ- 
ing herself.  She  was  mistaken  as  to  the  form, 
bnt  not  as  to  the  sabstance,  for  the  substance  in- 
cluded the  represeotations  of  two  esBential  facts: 
First,  that  the  party  in  whose  name  the  satis- 
fnctioD  was  entered  was  the  owner  of  the  entire 
debt ;  and,  seconrl.  that  the  debt  itself  had  been 
fully  paid.  If  these  representatioos  had  been 
true,  the  loan  company  would  have  acquired  a 
first  lien  by  its  mortgage.  If  the  satisfaction 
had  been  in  the  form  supposed  by  Mrs.  Coffin, 
its  legal  effect  would  not  have  been  different 
from  that  arising  from  these  representations,  if 
true.  It  theref<»e  appears  that  while  there  may 
have  been  a  want  of  knowledge  as  to  the  exact 
form  of  the  satisfaction,  all  the  parties,  including 
Mrs.  Coffin,  had  the  same  idea  of  its  scope  and 
effect,  and  all  believed  that  it  was  a  .complete 
satiBtaction.  If  the  satisfaction  had  actually 
been  in  form  as  Mrs.  Coffin  believed  it  to  be  in 
effect,  her  ratification  of  it  would  have  given 
priority  to  the  mortgage  in  favor  of  the  loan 
company." 

But,  as  we  have  said,  Mrs.  Coffin  did  not 
acquaint  herself  with  the  facts  in  regard  to 
the  manner  of  the  satisfaction  of  this  deed  of 
trust,  although  the  means  of  information 
were  open  to  her,  but  without  repudiating 
the  unauthorized  act  of  her  agent  she  ac- 
cepted, and  still  retains,  other  securities  de- 
livered to  her  by  Frendi. 

We  conclude,  with  the  chancellor,  there- 
fore, that  appellant  must  be  held  to  have 
ratified  the  action  of  the  cotton  company  in 
cancelling  the  deed  of  trust,  and  the  decree 
will  therefore  be  affirmed. 


BBANDON  T.   PABKEB.     (Mo.   62.) 
(Supnme  Court  of  Arkansas.    Jutie  12,  1916.) 

1.  Taxation      iS=>S05(1) — ^Tax     Deeds— Ao- 

nOHS— OlSABIUTY. 

Kirby'a  Dig.  {  5075,  excepting  infants  from 
section  5061,  providing  that  the  possession  of 
a  tax  sale  grantee  must  be  attacked  within  two 
years  after  plaintiff  was  seised  or  in  possession, 
does  not  avail  an  infant  plaintiff  claiming  un- 
der the  possession  of  her  father,  who  died  three 
years  before  section.  5075  was  enacted. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  Sf  1593,  1597 ;  Dec.  Dig.  <8=805(1)1 

2.  Taxation  «=3805(1)— Actjow  to  Tby  Ti- 
tle—Limitation— Action  AoAiNBT  Claim- 
ant Under  Tax  Titije. 

Kirby's  Dig.  $  5061,  protects  a  defendant 
who  has  been  in  posscKsion  over  two  yenrs  vn- 
der  a  donation  tax  deed,  although  plaintiff's 
predecessors  had  previously  been  in  poasession 
over  two  years  under  a  similar  deed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
C!ent  Dig.  §§  1593,  1597 ;  Dee.  Dig.  «=S05(l).J 

Hart  and  Kirby,  JJ.,  dissenting. 

Appeal  from  CHrcnlt  Court.  Crittenden 
County ;  J.  F.  Gautney,  Jndffe. 

Action  by  Constance  Brandon  against  A.  C 
Parker.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

J.  B.  Coates  i^nd  B.'J.  Semmes,  both  of 
Memphis,  Tenn.,  for  appellant.  A.  B.  Shafer, 
of  Memphis,  Xenni,  for  appellee. 

SMITH,  J.  This  case  was  submitted  and 
heard  on  the  following  agreed  statement  of 
facts: 

"(1)  That  the  plaintiff.  Miss  Constance  Bran- 
don, and  Bettie  Brown,  are  the  sole  heirs  at 
law  of  N.  B.  Brandon,  deceased,  and  that  plain- 
tiff, Miss.  Constimce  Brandon,  was  19  years  of 
age  when  this  suit  was  filed. 

"(2)  aiiut  N.  B.  Brandon  died  intestate  on  the 
1st  day  of  February,  189a 

"(3)  That  the  northwest  quarter  of  section  14 
in  township  8  north,  range  7  east,  in  Critten- 
den county,  Ark.,  was  duly  patented  by  iJie 
United  States  government  and  became  subject 
to  taxation  in  the  year  1836,  and  was  forfeited 
to  the  state  for  the  nonpayment  of  taxes  of  the 
year  1872,  and  was  again  forfeited  to  the  state 
for  the  nonpayment  of  taxes  of  the  year  ISijo, 
which  said  forfeiture  was  void  for  irregblarities. 

"(4)  That  on  the  28th  day  «f  July,  1893,  the 
commissioner  of  state  lands  executed  a  dona- 
tion deed  to  said  property  to  said  N.  B.  Bran- 
don, and  that  said  N.  B.  Brandon  went  immedi- 
ately into  possession  of  same  under  said  dona- 
tion deed  and  stayed  in  the  open,  actual,  and 
continuous  possession  of  same,  clearing  five 
acres  of  land,  and  remaining  in  the  continuous, 
adverse  possession  of  same  until  the  Ist  day  of 
February,  1896,  the  day  of  his  death. 

"(5)  That  on  the  9th  day  of  January,  1883, 
the  commissioner  of  state  lands  execated  to 
Bobert  Hill  a  donation  deed  covering  said  land, 
and  that  said  Robert  Hill  immediately  after 
said  donation  deed  was  executed  died  intestate, 
leaving  as  his  sole  heir  his  daughter,  lillie  Hill, 
who  subsequently  married  Will  Stokes;  that 
LiUic  Hill  did  not  take  actnal  posaesaion  of  said 
land  until  the  Ist  day  of  March,  18&7,  on  which 
date  she  entered  same  and  built  a  house,  clear- 
ed op  land,  and  fenced  same,  claiming  under 
the  donation  deed  to  said  Bobert  Hill,  which 
was  executed  on  Jannary  9,  1883,  as  aforesaid  : 
that  said  Lillie  Hill  has  cleared  and  put  in 
cultivation  nearly  all  of  the  said  land;  that  she 
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and  those  dauninic  under  ber  have  paid  atato 
and  county  taxes  on  said  land  oontiaaoualy 
ance  the  said  1st  dav  of  March,  1887;  and 
that  slie  and  taose  claiming  under  her  have 
been  in  the  conttnooaa,  open,  notorioua  and 
adTeraepooseasion  aince  that  date. 

"(6)  That  on  the  15th  day  of  January,  1910, 
said  tdllie  Hill  (now  Stokes)  executed  convey- 
ance to  Goy  A.  Blann,  coDveying  said  land  for 
the  snm  of  $2,350,  which  deed  recited  that  aaid 
UUie  Stokes  was  the  sole  heir  at  law  of  Bot>- 
eft  Hill     A c cciiBc d 

"(6  That  Gay  ^lann  and  wife  on  the  10th 
dav  of  June,  1913,  executed  warranty  deed  to 
defendant,  A.  C.  Parker;  that  defendant,  A.  O. 
Parker,  and  those  ander  whom  he  claims,  haT« 
been  in  the  open,  notorious,  actual,  and  con- 
tinoona  possession  of  the  said  land  since  the 
lat  day  of  March,  1897,  harinf  cleared  and  put 
in  cultivation  nearly  all  of  said  land  and  have 
paid  taxes  continnously  thereon  since  said  date, 
claiming  to  own  all  of  said  land  under  the 
donation  deed  executed  in  1883  to  Robert  Hill, 
as  aforesaid. 

"(8)  That  Bettte  Brown,  daughter  of  N.  B. 
Brandon,  above  mentioned,  was  27  yean  old  at 
the  date  this  suit  was  instituted,  and  that  Con- 
stance Brandon,  plaintiff  in  this  cause,  was 
19  years  old  at  the  date  this  suit  was  insti- 
tuted." 

[1]  Notwithstanding  the  fact  that  it  ap- 
pears that  appellant  was  only  19  years  old 
at  the  time  of  the  Institution  of  this  suit, 
sectioa  5075  of  Kirby'a  Digest  Is  of  no  avail 
to  ber,  because  her  ancestor  died  In  Febrn- 
aty,  1896,  which  was  3  years  prior  to  tbe  en- 
actment of  ttiia  section,  and  the  death  of 
ber  father  terminated  ttxe  possession  under 
his  donation  deed.  Section  5061  of  Klrby's 
Digest  was  therefore  in  efCect  without  the 
exception  in  favor  of  infanta  which  section 
5075  enacted.  Sims  t.  Cumby,  53  Ark.  418, 14 
8.  W.  623;  Sparks  t.  Farrla,  71  Ark.  117,  71 
S.  W.  256,  945.  This  secUon  (5061)  reads 
as  follows: 

"Sec.  5061.  No  action  for-  the  recovery  of 
any  lands,  or  for  the  possession  thereof  aaainst 
any  person  or  persons,  their  heirs  or  a^gns, 
who  may  hold  such  lands  by  virtue  of  a  pur- 
cbase  thereof  at  a  sale  by  the  collector,  or  com- 
missioner of  state  lands,  for  the  nonpayment  of 
taxes,  or  who  may  have  purchased  the  same 
from  the  state  by  virtue  of  any  act  providing 
for  the  sale  of  lands  forfeited  to  the  state  for 
the  nonpayment  of  taxes,  or  who  may  hold  sudi 
lands  nader  a  donation  deed  from  the  state, 
shall  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor  or  grantor, 
was  seized  or  possessed  of  the  lands  in  question 
within  two  years  next  before  the  commence- 
ment of  such  suit  or  action." 

It  is  here  contemplated  that  the  tax  sales 
upon  which  these  deeds  would  be  based 
might  be  void.  Indeed,  only  that  fact  could 
make  the  statute  necessary.  If  these  sales 
were  valid  there  would  be  no  necessity  for 
this  statute  of  limitations.  These  deeds, 
thou^  based  on  void  sales,  constituted  color 
of  title,  and  by  this  section  It  was  enacted 
that  actnal  possession  under  this  eolor  of 
title  bcured  the  owner  from  maintaining  a 
suit  for  its  recovery,  unl^s  the  suit  was 
brought  within  the  time  there  limited. 

[2]  It  Is  said,  however,  that  the  prior  pos- 
aession  of  appellant's  ancestor  under  a  do- 
nation deed  ripened  Into  title  nnd^r  this  sec- 
tioa, and  that  when  that  possession  bad  so 


ripened  Into  title  tbe  prior  donation  deed  of 
appellee's  ancestor  became  canceled,  and  sub- 
sequfflit  possession  under  It  would  not  entitle 

tbe  donee  there  named  to  claim  the  benefit 
of  the  provisions  of  section  5061  of  Klrby's 
Digest. 

The  decision  of  the  case  therefore  turns 
upon  the  effect  to  be  given  to  appellant's  an- 
cestor's possessten  upon  the  donation  deed 
tmder  which  appellee's  ancestor  entered  into 
the  possession.  It  Is  conceded,  of  course, 
that  appellant's  ancestor  acquired  the  title 
by  virtue  of  his  possession  under  his  dona- 
tion deed.  But  did  this  posaesedon  cancel 
the  prior  outstanding  donation  deed  of  ap- 
pellee's ancestor  ?  A  similar  question  was  In- 
volved in  the  case  of  Moore  v.  Morris,  118 
Ark. '616,  177  S.  W.  6.  There  the  facts  were 
that  the  owner  of  the  paper  title  Ibst  his  ti- 
tle by  the  adverse  possession  of  an  occupy- 
ing claimant,  but  this  claimant,  after  ac- 
quiring title  by  possession,  abandoned  the 
land,  and  it  became  wild  and  unoccupied 
lands.  The  original  owner  continued  to  pay 
the  taxes  on  the  land,  and  paid  for  more 
than  seven  years  after  it  had  again  become 
wild  land.  It  was  there  urged  that  tbe  origi- 
nal owner's  paper  title  had  been  canceled, 
and  he  was  not  entitled  to  the  benefit  of  the 
provisions  of  section  60&7  of  Klrby's  Digest, 
which  provides  that  unimproved  and  unin- 
closed  land  shall  be  deemed  and  held  to  be 
In  the  possession  of  tbe  person  who  pays  the 
taxes  thereon  if  he  have  color  of  title  thereto 
for  at  least  seven  years  in  succession. 

We  think  the  controlling  point  here,  as  it 
was  in  the  case  of  Moore  v.  Morris,  supra,  is 
that  tbe  color  of  title  as  such  was  not  can- 
celed. The  owner  In  the  case,  cited  lost  his 
title,  but  his  deed,  not  having  been  canceled 
by  any  order  or  judgment  of  court,  remained 
as  color  of  title  and  entitled  him  to  the  bene- 
fit of  the  provisions  of  section  5057  of  Kirby'a 
Digest,  upon  complying  with  its  terms.  This 
section  Inures  to  the  benefit  of  any  bolder  of 
color  of  title  who  pays  taxes  for  seven  years. 
Section  5061  of  Klrby's  Digest  inures  to  the 
benefit  of  the  holders  of  the  particular  color 
of  title  there  named  who  occupy  tbe  land 
thereunder  for  the  period  of  two  years. 
When  appellee's  ancestor  entered  upon  the 
land  on  March  1,  1S97,  under  his  donation 
deed  his  attitude  was  that  merely  of  one 
who  had  only  color  of  title,  and  bis  situa- 
tion would  not  have  been  improved  bad  tbe 
sale  vi&oa  which  bla  deed  was  based  been  per- 
fectly good.  I^e  bad  lost  his  title  by  the 
previous  adverse  occupancy;  yet  his  deed 
was  color  of  title,  and  be  entered  under  it 
and  remained  in  possession  of  the  land  for 
more  than  two  years,  and  he- thereby  became 
entitled  to  claim  the  benefits  of  section  5061 
of  Klrby's  Digest 

The  Judgment  of  the  court  b^w  wlU 
therefore  be  afllimed. 


HAKT  and  KIRBX,  JJ.,  dissent  Digitized  by  VjOOg  IC 
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JAMESON  V.  DAVIS  et  al.     (No.  62.) 
(Supreme  CSourt  of  Arkansas.    June  12,  1918.) 

1.  DoWEB  «=»69— Stattttobt  Estatb— Aixot- 

WENT— POWIB    or    PBOBATH!    COUBT. 

Under  Klrby's  Dig.,  §  2709,  providing  that, 
if  a  husband  dies  leavijig  a  widow  and  no  chil- 
dren, the  widow  shall  be  endowed  in  fee  sim- 
ple with  one-half  of  the  real  estate  of  which 
her  husband  died  seized  where  it  is  a  new  ac- 
quisition, the  probate  court  has  Jurisdictioii  to 
allot  dower  to  a  widow  by  setting  apart  to  her 
one-half  of  all  the  lands  of  her  husband  de-' 
scribed  in  the  petition  of  his  executors  for  th« 
appointment  of  commissioners  to  allot  dower. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  iS  239-246;  Dec.  Dig.  <8=>69.] 

2.  DOWKB  «=»68— AliOTMBNT— POWEB  OF  Ex- 

KCUTOBS — Statute. 
Under  Kirby's  Dig.  I  2717,  proTidinff  that 
it  shall  be  the  duty  of  the  heir  at  law  to  as- 
sign dower,  the  executors  of  a  deceased  hus- 
band who  left  no  children  had  no  power  as  such 
to  allot  dower  in  decedent's  lands  to  the  widow. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent. 
Dig.  U  23&-238;   Dec.  Dig.  «=>6a] 

3.  DOWEB       1^=369  — AlXOTMBRT  —  NsOESaAXT 

Pabtbbs— Statute. 
Under  Kirby's  Dig.  {{  2720,  2721,  provid- 
ing that  parties  having  an  interest  in  the  lands 
must  be  made  parties  to  the  proceedings  for 
the  allotment  of  dower,  devisees  of  a  deceased 
husband  as  to  lands  embraced  in  the  executors' 
petition  for  the  allotment  of  dower  toa  widow 
were  necessary  parties  to  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  Si  239-246;  Dec.  Dig.  «=>69.] 

Appeal  from  Circuit  Court,  Columbia  Coun- 
ty; C.  W.  Smith,  Judge. 

Petition  by  J.  L.  Davis  and  anotber,  as 
executors  of  T.  N.  Jameson,  deceased,  for  tbe 
appointment  of  commissioners  to  allot  dower 
to  Mrs.  Isadore  Jameson,  widow.  From  a 
Judgment  for  the  executors,  the  widow  ap- 
peals. Judgn^ent  reversed,  and  cause  re- 
manded, with  directions  to  dismiss  the  peti- 
tion. 

Tbe  appellees,  as  executors  of  T.  N.  Jame- 
son, deceased,  commenced  tbls  action  by  fil- 
ing their  petition  in  the  Columbia  probate 
court,  asking  that  court  to  appoint  commis- 
sioners to  allow  dower  oat  of  tbe  estate  to 
Mrs.  Isadore  Jameson,  the  appellant  They 
described  tbe  land  in  tbelr  petition  and  set 
up  that  tbe  appellant  was  entitled  to  be  en- 
dowed as  tbe  widow  of  T.  N.  Jameson  with 
one-half  of  the  property  in  fee  simple;  her 
husband,  T.  N.  Jameson,  having  died  seised 
thereof.  The  appellant  responded  to  the  pe- 
tition, alleging  that  her  Interests  had  already 
been  determined  by  the  judgment  of  a  prop- 
er court  to  be  an  undivided  one-half  interest 
in  fee  In  the  land  set  out  in  the  petition. 
She  alleged  that  therefore  the  probate  court 
had  no  Jurisdiction  of  the  subject-matter  to 
allot  her  dower.  She  further  set  up  that 
there  were  no  proper  parties  to  the  petition, 
and  that  the  court  was  without  Jurisdiction 
of  the  necessary  parties.  The  court  ren- 
dered Judgment  for  the  allotment  of  dower 
and  appointed  commissioners  to  lay  off  the 
same.    The  appellant  appealed  to  the  circuit 


court  The  drcitft  i»art  found  that  T.  N. 
Jameson  died  leaving  his  widow,  the  ap- 
pellant, with  no  children;  that  at  tbe  time 
of  his  death  he  was  not  indebted  to  any  one, 
and  be  was  tbe  owAer,  seised  and  possessed 
of  the  lands  described  in  the  petition;  that 
tbe  land  was  not  an  ancestral  estate:  and 
that  Mrs.  JamescND  was  entitled  to  be  en- 
dowed in  fee  simple  of  one-half  thereof.  Tbe 
court  then  entered  a  Judgment : 

"That  Mtb.  Isadora  Jameson  be  endowed  in 
fee  simple  of  one-half  of  the  foUowinx  real  es- 
tate of  which  her  husband  died  seised  and  pos- 
sessed lying  in  the  county  of  Columbia  and  state 
of  Arlcansas,  to  wit:"  Then  follows  an  exact 
description  of  the  land  as  set  forth  in  the  pe- 
tition. 

The  court  ordered  fliat  its  judgment  be 
certified  "to  the  probate  court  of  (Tolumbia 
county,  Ark.,  to  tbe  end  that  said  court  may 
proceed  to  allot  dower  of  the  said  Mrs.  Isa- 
dore Jameson  according  to  the  terms  of  this 
decree."  ,  From  that  judgment  this  appeal 
has  been  duly  prosecuted. 

Stevens  &  Stevens,  of  Magnolia,  for  ap- 
pellant C.  W.  McKay,  of  Magnolia,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  tbe  facts  as 
above).  The  appellant  contends  that  she  was 
entitled  to  an  undivided  one-half  interest  in 
fee  simple  In  the  lands  in  controversy,  not 
as  dower,  but  by  Inheritance  from  her  hus- 
band, and  that,  inasmuch  as  tbe  title  in  fee 
simple  to  tbe  one-half  interest  was  rested  In 
her  by  Inheritance  at  her  husband's  death, 
tbe  probate  court  had'  no  Jurisdiction  to  al- 
lot this  interest  to  her  as  dower. 

[1]  Section  2709  of  Kirby's  Digest  provides 
that,  if  a  husband  die  leaving  a  widow  and 
no  children,  bis  widow  shall  be  endowed  In 
fee  simple  of  one-half  of  the  real  estate  of 
which  her  husband  died  seised  where  said 
estate  is  a  new  acquisition,  etc. 

In  Barton  v:  Wilson,  116  Ark.  400,  405, 
172  S.  W.  1032, 1033,  we  held  that  the  widow, 
under  the  above  statute,  "takes  absolately 
an  undivided  Interest  in  fee  simple,  and  It 
is  such  an  interest  as  immediately  vests  and 
without  assfgnment  becomes  subject  to  trans- 
mission by  conveyance  or  inheritance."  We 
also  held  In  that  case  that : 

"It  is  a  mistake  to  assume  that  the  widow 
takes  as  heir,  for  the  statute  expressly  declares 
that  the  widow  'shall  be  endowed  in  fee  simple 
of  one-half  of  the  real  estate  of  which  sudi 
husband  died  seised.' " 

And,  quoting  from  the  Supreme  Court  of 
Maine,  we  said: 

"The  statute  does  not  change  the  status  of 
the  widow  with  reference  to  her  deceased  hus- 
band's estate.  It  enlarges  her  interest  by  giv- 
ing her  an  estate  in  fee  instead  of  an  estate  for 
life.  She  still  takes,  not  as  heir,  but  as  widow." 
Colder  v.  G^older,  95  Me.  259,  49  Atl.  1060. 

In  McGuire  t.  Cook,  98  Ark.  118-120,  133 
S.  W.  840,  841  (Ann.  Cas.  1912D,  776).  we 
said: 

"The  Interest  which  the  widow  possesses  in 
the  lands  of  her  deceased  husband  is  known  as 
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dower.    *   *  *   By  thia  «i>ftetm«iit  w«  d»  notlS.  Ooirnms  «be>182-'Boi(o»— Boaxd  or  Ook- 
think  the  E^gisUtare  intended  to  cMat*  in  tb« 


widow  an  estate  in  her  *  •  •  husband's 
lands  different  in  anv  essential  from  the  estate 
of  dower  known  at  the  common  law,  except  em 
therein  exproasly  pMvldad." 

While  the  statute  enlarges  the  quantity 
and  extends  the  duration  of  the  estate,  it  in 
no  manner  changes  the  character  of  the  es- 
tate nor  the  method  by  which  it  is  set  apart  or 
allotted  to  the  widow.  Probate  courts  In  this 
state  are  vested  with  Jurisdiction  in  matters 
of  dower.  Carter  v.  Tounger,  112  Ark.  48*- 
487,  166  a  W.  647.  It  follows  that  the  pro- 
bate court  has  Jurisdiction  to  allot  dower 
to  appellant  by  setting  apart  to  her  one-half 
of  all  the  lands  described  In  the  petition, 
and  the  circuit  court  did  not  err  in  so  hold- 
ing. 

[2]  Bnt  appellant  la  correct  In  her  conten- 
tion that  the  appellees  as  executors  had 
no  power  to  allot  dower  in  the  lands  to  ap- 
pellant. "It  shall  be  the  duty  of  the  heir 
at  law  of  any  estate  of  which  the  widow  is 
entitled  to  dower  to  lay  off  and  assign  such 
dower  as  soon  as  practicable  after  the  death 
of  the  hnaband  of  such  widow.  Section  2717, 
Klrby's  IMeest;  HUl's  Adm'rs  v.  Mitchell,  5 
Ark.  608.  And  those  who  have  an  Interest  in 
the  lands  must  be  made  parties  to  the  pro- 
ceedings for  the  allotment  of  dower.  Klrby's 
Digest,  f  {  2720  and  2721. 

[3]  The  devisees  of  Jameson  had  an  inter- 
est In  the  lands  embraced  in  the  petttlon, 
and  they  were  necessary  parties  to  any  pro- 
ceedings for  the  allotment  of  dower. 

The  court  erred  therefore  In  directing  the 
probate  court  to  proceed  to  the  allotment  of 
dower.  The  appellant  was  not  asking  cuch 
allotment,  and  the  appellees  oonld  not  have 
itaUotted. 

Tb^  Judgment  Is  therefore  reversed,  and 
the  cause  Is  remanded,  with  directions  to 
dismiss  the  petition. 


BOARD  OF  COM'RS  OP  GREEK  OOUNTT, 
OKL.,  V.  SPEEB  &  DOW.     (No.  82.) 

(Supreme  Court  of  Arkansas.    June  6,  1916.) 

1.  CoTTirnKs  «3>182— Sajjs  of  Bokob— Con- 

BIDBSATION— SuinOIENCY. 

Where,  having  sold  bonds  at  a  oreminm  to 
be  accepted  and  paid  for  in  Installments,  the 
eoonty  defaulted  u>  delivery  of  the  first  install- 
ment, a  contract,  whereby  the  purcbasera  re- 
ceived all  of  the  bonds  at  one  delivery  in  consid- 
eration of  a  reduction  of  the  premium,  is  valid, 
bdnfc  supported  by  a  consideration. 

(Ed.    Note.— For   other   cases,   see   Counties, 
Cent.  Dig.  {  285;  Dec  Dig.  «=»182J 

2.  COUNTIKS  «=>182— BoRDB— BOABD  OT  GoM- 
MTS8I0NEBS — POWEKS   OF. 

The  board  of  commiseioners  of  an  Oklaho- 
ma eouBiy  may  enter  into  a  second  contract  for 
the  sale  of  bonds,  the  county  having  defaulted 
in  the  original  contract,  for  it  is  the  general 
agent  of  the  county. 

[Ed.   Note.— For  other  cases,  see  Counties, 
Cent  Dig.  f  286;  Deo.  Dig.  «s>182.] 


KIBSIOMEBa— POWEBS    OF. 

As  the  board  of  commissioners  of  an  Okla- 
homa county  have  plenary  power  with  regard 
to  the  sale  of  county  bonds,  it  may  allow  the 
purchaser  compensation  for  nis  services  and  ex- 
penses in  preparing  and  Improving  the  bonds. 

[EA.  Note.— For  other  cases,  see  Ck>uuties, 
Clent.  Dig.  i  286 ;  Dec.  IMg.  «=»182.I 

Appeal  from  Circuit  'Court,  Sebastian 
County;  Paul  Little,  Judge. 

Action  by  the  Board  of  County  Commis- 
sioners of  the  County  of  Creek,  Oklahoma, 
against  Speer  &  Dovw.  From  a  Judgment  for 
defendant,  plaintiffs  appeal.    Affirmed. 

W.  Morris  Harrison  and  Geo.  I*  Burite, 
both  of  Sapulpa,  Okl.,  for  appellants.  Read 
&  McDonougfh,  of  Ft  Smith,  for  appellee. 

McCTTLLOCH,  C.  J.  This  Is  an  action  In- 
stituted by  the  board  of  county  commission-  • 
ers  of  the  county  of  Creek,  state  of  Okla- 
homa, against  appellees,  Speer  &  Dow,  to 
recover  the  sum  of  $5,300  alleged  to  be  due 
as  a  balance  on  the  price  of  bonds  of  that 
county  sold  by  the  commissioners  to  appel- 
lees. The  cause  was  tried  before  the  circuit 
Judge  sitting  as  a  Jury,  and  there  was  a 
Judgment  in  favor  of  appellees,  from  which 
an  appeal  has  been  prosecuted. 

Creek  county,  Okl.,  acting  through  the 
county  board  of  commissioners,  and  upon 
a  vote  of  the  people,  issued  bonds  in  the  sum 
of  $200,000  for  the  construction  of  bridges  in 
the  county,  and  a  contract,  evidenced  by  cor- 
respondence betweoi  the  parties  and  an  order 
spread  on  the  coimty  record,  was  entered  bito 
between  the  county  and  Speer  &  Dow,  where- 
by the  latter  agreed  to  become  the  purchas- 
ers of  the  bonds  at  a  premium  of  $6,050, 
which,  with  interest  on  the  bonds  from  date 
up  to  the  time  of  delivery,  aggregated  the 
total  sum  of  $207,800.  The  bonds  were  to  be 
delivered  In  monthly  installments,  beginning 
June  1,  1910.  When  the  date  for  the  first 
delivery  arrived,  the  bonds  were  not  ready, 
and  on  Jnne  7th  there  was  an  additional 
agreement'  modifying  tihe  original  contract 
with  respect  to  the  time  of  ddivery.  On 
June  21st  another  agreement  was  entered  In- 
to, as  evidetaced  by  tiie  (Wder  spread  on  Qie 
county  record,  allowing  Speer  &  Dow  the 
sum  of  $1,250  as  -serrlces  and  expenses  In 
CMinection  -with  the  preparation  and  approval 
of  the  bonds;  said  sum  to  be  allowed  only 
in  redacttan  of  the  amount  due  on  tlie  pur- 
chase price  of  the  bonda  At  that  time  Speer 
&  Dow  made  an  advance  payment  of-  $2,000 
on  the  price  of  the  bonds.  The  contract  at 
that  time  still  contemidated  a  delivery  of  the 
tmnds  In  installments,  bnt  on  July  26,  1910, 
before  any  of  the  bonds  were  deUvered,  tkete 
was  a  stlU  farther  modification  of  the  con- 
tract to  the  effect  that  in  oonstdarstlon  of 
immediate  acceptance  of  the  bonds,  wtthorit 
requiring  delayed  deliverieB  according  to  the   ^-^  . 

oilglmd  contract,  the  price  would  be  reduced   C  -|OOQ  I C 
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to  the  tmm  of  9208,300' )md  credited  'wltb  tbe 
$1,250  allowed  for  services  as  aforesaid,  thus 
reducing  the  additional  amount  to  be  paid  at 
the  time  of  delivery  to  tbe  sum  of  $200,000. 
The  modification  of  the  contract  was  entered 
at  large  upon  the  county  records,  and  pur- 
suant thereto  the  bonds  were  delivered  and 
paid  for. 

[1]  Tbe  present  suit  Is  to  recoTer  the 
amount  of  tbe  price  of  the  bonds  as  orlgl- 
nally  agreed  npon,  after  deducting  the  1202,- 
000  actually  paid  by  Speer  ft  Dow.  The  con- 
tention is  that  the  board  had  no  aatbority  to 
allow  Speer  ft  Dow  tbe  sum  of  $1,250,  or 
any  sum,  for  their  services,  and  that  the 
board  was  also  without  power  to  make  the 
additional  contract  and  reduce  tbe  amount  to 
be  paid  for  tbe  bonds.  It  appears  from  tbe 
testimony  that,  after  the  failure  to  begin 
delivery  of  tbe  bonds  at  tbe  time  specified 
In  tbe  original  contract,  the  parties  began 
negotiations  for  a  modification  so  as  to  meet 
the  changed  conditions,  and  the  sale  was 
consummated  pursuant  to  the  last  modlfica- 
tlon,  which  enabled  the  county  to  realize  tbe 
stipulated  price  without  delaying  the  deliv- 
ery of  tbe  bonds  as  specified  in  the  original 
contract.  Ordinarily,  it  is  within  the  power 
of  contracting  parties,  as  long  as  tbe  con- 
tract remains  unexecuted,  to  make  any  chang- 
es that  they  may  agree  upon.  The  modifica- 
tloo,  of  course,  amounts  to  a  new  contract 
In  this  instance  it  appears  that  tbe  contract 
was  modified  in  tbe  same  way  in  which  tbe 
original  contract  was  made ;  that  is  to  say, 
by  terrespondence  between  the  parties  and 
by  an  entry  of  the  terms  of  the  agreement  up- 
on tbe  records  ot  the  county.  The  change  In 
the  mutual  nndertakings  of  the  respective 
parties  concerning  the  price  to  be  paid,  and 
the  acceptance  of  tbe  bonds  without  further 
delay,  constituted  a  sufficient  consideration 
for  the  modification  of  tbe  original  contract 

[2]  Counsel  for  appellant  contend  tbat  tbe 
board  of  commissioners  bad  no  authority  to 
enter  Into  an  additional  agreement  but  they 
bring  to  our  attmtlon  no  statute  or  decision 
from  tbe  state  of  Oklahoma  to  show  that  tbe 
board  was  lacklntr  in  that  authority.  On 
the  contrary,  it  appears  tbat  tbe  Supreme 
Court  of  Oklahoma  has  bdd  tbat  the  board 
of  commissioners  is  the  general  agent  of  the 
county  and  may  enter  into  compromises,  even 
to  the  extent  of  compromising  a  judgment 
in  favor  of  the  county.  Sequoyab  County  v. 
Helms,  40  OkL  665,  139  Paa  968;  Ironside  v. 
State  es  leL  (OkL)  148  Pac.  97. 

[3]  It  is  also  contended  that  the  board 
was  without  authority  to  enter  Into  a  con- 
tract for  the  allowance  of  compensation  to 
appellees  for  tbdr  expenses  and  services 
in  preparation  and  approval  of  the  bonds,  but 
It  Is  seen  from  the  terms  of  the  contract 
that  this  was  a  part  of  the  contract  for  the 
sale  of  tbe  bonds;  and,  since  tbe  authority 
of  tbe  board  of  commisdoners  to-  flx  tbe 


price  .of  the  bonds  was  ample,  tbe>  agreement 
to  make  tida  allowance  in  tbe  way  of  reduc- 
tion of  the  price  of  tbe  bonds  was  within  tbe 
scope  of  the  authority.  The  effect  of  the  con- 
tract was  an  agreement  to  accept  the  stipu- 
lated net  amount  as  the  price  of  the  bonds 
and  to  consider  tbe  services  rendered  by  ap- 
pellees in  fixing  the  price  of  tbe  bonds.  Tbe 
decision  of  the  case  rests  upon  the  law  of 
tbe  state  of  O^ahoma  with  respect  to  tbe 
power  of  tbe  board,  and  we  fiiid  notbioK 
which  restricts  that  power  to  the  extent  con- 
tended for  by  counsel. 

We  are  of  tbe  opinion,  therefore,  that  tbe 
circuit  court  reached  the  correct  conclusion, 
and  the  judgment  is  affirmed. 


SHULTS  V.  MUNN  et  aL    (No.  66.) 

(Supreme  Court  of  Arkansas.    June  12,  191&) 

1.  E'EBBIES  <S=3lO  —  BSTABUSBKKRT  —  FbAH- 
CHIBE. 

A  franchise  for  the  operation  of  a  fen;  is  a 
creature  of  the  sovereign  power  and  cannot  be 
exercised  without  the  oonaent  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Fbrries, 
Cent  Dig.  §§  9,  10;   Dec.  Dig.  «=10.] 

2.  F^BBIES  ®=>34— LlCKNSES— Penaltibs. 

Under  Kirby's  Dig.  |i  3555,  3558,  problMt- 
ing  the  operation  of  a  ferry  on  a  public  navi- 
gable stream  without  procuring  a  license  there- 
for, and  section  3570,  providing  that  a  license 
tax  shall  not  be  exacted  from  terries  at  which 
public  roads  do  not  cross,  held,  that  the  keeper 
of  a  ferry,  which  on  one  tide  of  the  stream  was 
60  feet  distant  from  the  public  road,  which  was 
reached  by  a  private  road  maintained  by  the 
ferry  keeper,  was  liable  for  the  penalties  pre- 
scribed by  section  3582  for  operating  an  anli- 
censed  feri7. 

[Ed.  Note.— For  other  cases,  see  Ferries,  Cent 
Dig.  i  91 ;   Dec.  Dig.  «=>34.] 

3.  Febbiks  €=>34— Penalxiks  tor  Unuoaifs- 
so  FsBBT— Evidence. 

In  proceedings  to  recover  penalties  for  op- 
erating an  unlicensed  ferry  contrary  to  Kirby  s 
Dig.  §§  3555,  3568,  3570,  evidence  that  the  ferry 
is  reached  by  a  public  road  in  the  county  across 
the  river  from  the  county  in  which  the  action 
is  brought  is  competent 

[Ed.  Note. — For  other  case^  see  Ferries, 
Cent  Dig.  {  94 ;   Dec.  Dig.  «=>34.] 

Appeal  from  Circuit  Court,  Miller  County; 
Geo.  R.  Haynle,  Judge. 

Action  by  J.  B.  Sbults  aKalnst  M.  J.  Mnnn 
and  othersr  to  recover  penalties  for  operating 
an  unlioensed  ferry.  .Judgment  for  defend- 
ants, and  plalntifC  appeals.  Beveised  and 
remanded. 

Appellant,  who  was  regularly  licensed  by 
tbe  Miller  county  conrt  to  keep  a  public  ferry 
across  Red  river,  a  navigable  stream,  from  a 
point  on  tbe  western  bank,  opposite  tbe  town 
of  Fulton  In  Hempstead  county,  brought 
this  suit  against  M.  J.  Munn  and  others  to 
collect  penalties  denounced  by  the  law  (3582, 
Kirby's  IMgest)  for  operating  a  ferry  across 
navigable  streams,  without  procuring  a 
license  tbeiefor. 

Tbe  answer  denied  the  allegBtlona 
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wmplBtnt  and  alleicd  thst  defeadsBt  bad- 
paid  the  lleense  Rdolred  by  MtUer  owoty 
dnriiig  tbe  time  of  the  operation  of  the  feri7. 

It  appears  from  the  testimon;  that.M.  3, 
IConn  kept'  a  feny  during  said  years  at  a. 
point  on  the  bank  of  Red  river,  a  navigable 
gtreaia,  tbe  boundary  between  MlUer  and 
Hempstead  counties,  called  Buzzard's  Bluff, 
in  Miller  county,  about  8  miles  south  of  Ful- 
ton, and  carried  persons-  and  property  across 
the  river  there  for  hire  daring  said  years. 
A  pnbUc  road  has  existed  In  Miller  county, 
now  in  road  district  No.  13,  ftom  a  point 
near  tbe  Finn  place  to  Fulton,'  since  1877. 
"RtiB  road  a  witness,  D.  R.  Coleman,  testi- 
fied "crossed  Buzzard's  Bluff  at  the  old 
house  and  went  down  to  the  river  bank  and 
went  up  the  river,"  The  road  was  located 
along  tbe  river  at  Buzzard's  Bluff,  as  close 
to  the  bank  of  the  river  at  It  could  be  made, 
and  frequently  the  road  had  caved  Into  the 
river  and  a  new  one  was  established  fur- 
ther back.  This  bluff  is  caused  by  a  point 
of  hill  land  from  SO  to  60  feet  higher  than 
tbe  bottom  land  north  and  south  of  It,  com- 
ing into  the  river  and  from  tbe  point  of  the 
tioff  bank,  from  which  appellees'  ferry  was 
operated.  It  is  60  feet  distant  from  the  high- 
water  mark  of  the  river,  to  said  public  road 
nmulng  virtually  north  and  south  and  par- 
allel to  the  river. 

He  made  and  maintained  a  road  sloping 
from  the  public  road  down  to  his  ferry  land- 
log.  Appellant  offered  to  show  that  a  public 
road  had  been  established  in  Hempstead 
county  In  January,  1913,  to  appellant's  ferry 
landing  on  the  Hempstead  county  side  of 
Red  river,  opposite  Buzzard's  Bluff,  but  the 
teitimony  was  excluded.  It  was  also  shown 
that  no  license  had  been  issued  by  the  coun- 
ty court  of  Miller  county  for  the  operation 
of  Munn's  ferry. 

The  court  held  that  it  was  necessary  to 
prove  that  the  public  road  of  MUler  county 
crossed  at  the  unlicensed  ferry,  in  order  to 
establlsii  liability  to- the  payment  of  tbe  pen- 
alties by  tbe  operator  thereof,  and  directed 
the  Jury  to  return  a  verdict  lit  defendant's 
favor,  and  from  the  Judgment  thereon,  this 
appeal  Is  prosecuted. 

Will  Steel,  of  Texarkana,  for  appellant. 
Henry  Moon,  Jr.,  of  Texarkana,  for  appel- 


KIBBT,  J.  (after  stating  tbe  facts  as 
above).  [1]  A  franchise  for  the  opei-aUon  of 
a  ferry  Is  a  creature  of  the  sovereign  power 
and  cannot  be  execclaed  without  the  ooosent 
of  the  irtate.  Secttons  3666,  8668,  Kirligr's 
Digert;  Murray  v.  Menefee,  20  Ark.  661; 
DameU  v.  State,  48  Ark.  821,  8  S.  W.  SflSi 
Finley  t.  Shemwell,  94  Ark.  190,  126  S.  W. 
717. 
Said  sectloa  8508,  Elrby*s  Digest,  provides: 
"No  peiaon  sbaU  keep  any  ferry  over  or  across 
■ny  public  navigable  atream  or  lake,  so  ai  to 
diarge  any  compensation  for  crossing  the  same, 
without  fixst  procuring  a  Ueense  from  the  eoon- 


t^  ceort  od.tiift  oewH7^  wtw^suoh  fancy  ifi 
situated." 

.  Section  3570  provides: 
"It  aball.  be  the  duty  of  the  county  courts  to 
levy  a  tax  on  all  ferry  privileges  in  their  respeo- 
tlve  counties,  whether  appHcation  be  made  by 
any  person  for  the  same  or  not:  Provided,  how- 
ever, no  ieiTJ  at.  which  the  publlo  county  road 
doea  not  cross  shall  be  subject  to  the.  tax  herein 
provided." 

The  penalties  of  section  8582,  Kirby's  Di- 
gest, are  denounced  against  any  person  who 
shall  beep  a  ferry  over  any  navigable  stream 
and  charge  for  transportation  of  persons  and 
prc^terty,  "without  complying  with  the  pro- 
visions at  law  in  relation  to  obtaining  li- 
cense." 

Appellee  oontends  and  the  trial  court  held 
that  since  the  public  road  In  MUler  oonnty 
did  not  cross  the  navigable  river  at  his  ferry 
or  run  thereto,  that  he  was  not  bound  by 
the  provisions  of  the  law  to  obtain  license 
to  operate  a  ferry  nor  liable  to  the  penal- 
ties prescribed  for  the  operation  of  same 
wlthoat  license. 

[2]  The  law  declares  all  ferries  upon  or 
over  public  narigaUe  streams  shall  be  deem- 
ed public  ferries,  and  that  no  person  shall 
keep  any  feny  over  or  ficross  aay  such 
stream  or  lake  and  charge  compensation  for 
the  uae  thereof  without  procuring  a  license. 
Sections  3565,  355a  But  tt  is  also  provided 
in  said  section  3570  that: 

"No  ferry  at  whid>  the  pubKc  county  road 
does  not  cross  shall  be  sabject  to  tlie  tax"  for 
ferry  privilegM. 

.  Tbis  proylalon  is  not  Beoes^rUy  la  con- 
flict with  nor  repugnant  to  tbe  others.  Ihe 
ferries,  across  navigable  rivers  are  declared 
to  be  public,  and  license  ia  granted  to  i)ersonB 
on  sites  alcHig  said  streams  for  the  establish- 
ment and  operation  thereof  when  tbe  public 
convenience  will  be  promoted  thereby,  and 
it  was  doubtless  intended  to  be  determined 
by  the  Legislature  in  the  making  of  said 
proviso  that  the  public  convenience  would 
not  be  promoted  by  tbe  establishment  of  a 
ferry  across  navigable  streams,  except  at 
points  wliere  pubUc  roads  crossed,  and,  this 
being  true,  it  does  not  follow  that  appellee 
was  not  violating  tbe  law  in  the  operation 
of  the  ferry  complained  about  If  the  pub- 
lic road  passed  his  ferry  at  a  convenient 
place  to  cross  the  stream  to  a  public  road  on 
the  otlier  side  thereof  and  the  traveling  pub- 
Uc on  these  roads  on  each  side  the  river 
were  accustomed  to  resort  to  his  ferry  for 
crossing  thereof.  It  was  as  moch  a  ferry  at 
whldi  the  public  county  road  crossed  as 
thou^  the  road  had  run  directly  to  tbe 
ferry  and  stopped  there,  lite  ferry  la  estate- 
liahed  for  the  convenience  of  the  public  trav- 
eling upon  the  public  roads,  and  if  a  pol>lio 
road  existed  and  was  in  use  by  the  puMlc  on 
the  Hmnpstead  county  side  oomiog  down  to 
appellee's  ferry  there,  wlildi  transported  per- 
sons and  pro^rty  from  that  ^de  to  the  MU-  ^^  . 
ler  county  side  of  tbe  river  and  la  eflM;  te  CjOOQIC 
the  ptd>llc  road  running  by  the  f^rry,  it  wtui^                   O 


318 


187  SOUTBWBSTEatN  RSPOSTBIB 


(Aik. 


a  teieiy  at  wtakh  tUe  ^tillc  ooxusftf  roaA 
crossed,  since  the  persons,  vehicles,  and  stock 
traveling  same  crossed  at  the  ferry  to  which 
the  Ipnbllc  roads  extended  on  each  side  the 
river,  wilbln  the  meaning  of  the  act 

[3]  The  court  erred  in  refusing  to  permit 
the  introduction  of  the  testimony  showing 
the  establishment  of  a  public  road  on  the 
Hempstead  county  side  of  the  river  to  ap- 
pellee's ferry,  and  In  directing  the  verdict, 
and  for  said  errors  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  triaL 


FORTNEE  V.  PHILLIPS  et  aL    (No.  51.) 
(Supreme  Court  of  Arkansas.    June  12,  1916.) 

1.  WiLM  <gs=>682(2)— Tkstambntabt  Tbust— 

OONSTBUOTIOW. 

Under  a  direction  in  a  will  tliat  the  executor 
pay  over  to  the  testatrix's  husband  |60  per 
month  for  life,  construed  in  the  light  of  an 
agreed  statement  that  the  property  was  to  pro- 
vide for  the  husband's  support  and  was  no  more 
than  necessary,  the  surviving  husband  took  no 
property  right,  but  was  merely  the  beneficiary 
of  a  trust  for  his  sui>port. 

[Ed.  Note. — For  other  cases,  see  Wills,  Gent. 
Dig.  Si  1607-1611;    Dec.  Dig.  iS=»682C2).] 

2.  Tbusts  «=»151(1)— Attachment— Pbopibbtt 
Suboboiv-Tbubt  fob  Suffobt. 

Where  a  surviving  husband  was  devised  a 
certain  amount  per  month  payable  by  a  trustee 
for  his  support,  and  which  amount  was  neces- 
sary therefor,  his  interest  was  not  subject  to 
levy  and  attaclmient  at  the  suit  of  his  creditors. 
[Ed.  Note.— For  other  cases,  see  Xrusts,  CSent. 
Dig.  {  195;   Dec.  Dig.  <S=9l61(l)J 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
E.  Martlneau,  Chancellor. 

Suit  by  J.  F.  Fortner  against  James  Phil- 
lips and  others.  Decree  for  defendants  dis- 
missing the  complaint  for  want  of  equity, 
and  plaintiff  appeals.    Affirmed. 

Sarah  Phillips  made  a  will  in  which  she 
named  her  son  William  James  Phillips  as  ex- 
ecutor and  trustee.  The  will  ccHitains, 
among  others,  the  following  provision: 

"I  further  direct  and  instruct  that  my  said 
executor  shall  pay  over  to  my  beloved  husband, 
James  Phillips,  the  sum  of  fifty  dollars  each  and 
every  month  so  long  as  be  shall  live."  • 

Appellant  recovered  a  judgment  against 
James  Phillips,  the  beneficiary,  and  brought 
this  salt  in  the  chancery  court,  alleging  that 
Phillips,  unless  restrained,  would  attempt  to 
sell  and  transfer  his  Income  under  the  will 
for  the  purpose  of  preventing  appellant  f  r<Hn 
levying  on  the  same  to  satisfy  the  judgment, 
and  prayed  that  he  be  restrained  from  so  do- 
ing. The  appellee  James  Phillips  answered 
and  set  rip  as  one  of  his  defenses  that  the 
amount  of  the  monthly  Inoonte  provided  for 
blm  under  the  will  was  no  more  than  was 
necessary  for  his  support,  and  that  same  was 
not  subject  to  ezecation.  Kie  cause  was  heard 
apon  an  agreed  statement  of  facts,  in  which 
the  parties  agreed  tliat  the  siun  of  |60  per 
month  was  neoessoiy  for  the  support  of  the 
benefldary,  Jajotes  PhilUps,  and  that  be  had 


no  other  Income  than  tfals;  ttiat  no  payments 
had  been  made  to  him  imder  tiie  wlU.  The 
court  dismissed  ttie  complaint  for  want  of 
equity,  and  this  appeal  has  been  duly  prose- 
cuted. 

Carmichael,  Brooks,  Powers  ft  Rector,  of 
Little  Rock,  for  appellant.  Ben  D.  Brick- 
house^  of  Little  Rock,  for  appeUee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  language  of  the  clause  of 
tlie  will  quoted  supra  does  not  vest  any  es- 
tate in  the  appellee  James  PblUips.  No  prop- 
erty right  is  conferred  upon  him  by  this 
clause  in  the  estate  of  his  deceased  wife. 
The  clause  merely  directs  that  the  executor 
and  trustee,  WUliam  James  PbUlips,  shall 
pay  to  appellee  the  above  sum.  The  entire 
estate,  real  and  personal,  is  devised  and  be- 
queathed to  William  James  PhilUps  and  oth- 
er devisees  and  legatees  named  in  the  will, 
but  no  estate  whatever  Is  vested  or  created 
in  appellee  James  Phillips.  No  estate  In  his" 
property  is  even  vested  In  William  James 
Phillips. 

It  will  be  observed  that  the  testatrix  does 
not  bequeath  to  her  husband,  James  PhilUps, 
the  sum  of  $50  out  of  her  estate  and  direct 
her  executor  and  trustee  to  pay  the  same; 
nor  does  the  will  in  express  terms  devise 
and  bequeath  any  real  estate  or  personal 
property  to  the  executor  and  trustee  in  trust 
charged  with  the  payment  of  the  sum  of 
$50  per  month  to  appellee  James  Phillips  out 
of  such  estate  or  funds.  The  language  of 
the  clause  is  peculiar,  in  that  it  does  not 
express  the  purpose  that  the  testatrix  had 
in  mind  in  directing  the  monthly  payments 
of  $50  to  her  husband  so  long  as  he  shall 
live.  It  is  shown,  however,  by  the  agreed 
statement  of  facts,  that  the  purpose  of  the 
testatrix  was  to  provide  $50  per  month  for 
the  support  of  her  husband,  and  that  this 
sum  was  necessary;  that  he  had  no  other 
income;  and  that  it  would  take  the  entire 
sum  for  his  support. 

The  language  of  the  will  must  be  con- 
strued In  the  light  of  this  agreed  statement. 
The  fact  that  the  testatrix  designates  her 
son  William  James  Phillips  as  executor  and 
trustee  and  directs  him  to  pay  the  sum  of 
$50  per  month  to  her  beloved  husband, 
James  Phillips,  as  long  as  he  lives,  showed 
her  intention  to  create  a  trust  In  favor  of 
her  hu8t)and  out  of  the  property  devised  and 
bequeathed  to  her  son.  In  other  words,  the 
property  going  to  him  under  the  will  was 
burd«ied  with  the  trust  of  paying  to  the  ex- 
tent of  $60  per  month  for  the  spedflc  pur- 
poae  of  the  support  Of  ttte  appellee  James 
PhlUipa 

[21  Says  Mr.  Perry: 

"But  a  trust  may  be  so  created  that  no  inter- 
est vests  in  the  cestui  que  trust ;  consequently, 
such  interest  cannot  be  alienated,  as  where  prop- 
erty is  given  to  trustees  to  be  applied  in  their         t 
discretion  to  the  use  of  a  third  person,  no  intetfAry  I  (> 
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est  Koea  to  die  tUrd  penon  nntil  tbe  liintem 
hare  exercised  thia  diacretioii.  So  if  property  la 
giren  to  trostees  to  be  applied  by  them  to  the 
nipi>ort  of  the  cestui  que  trust  and  his  family, 
or  to  be  paid  over  to  the  cestui  que  trust  for  the 
snpp<»rt  ol  himself  and  the  education  and  main- 
tenance of  hia  children.  In  short,  if  a  trust  Is 
created  for  a  specific  purpose,  and  is  so  limited 
that  it  ia  not  repugnant  to  the  rule  against  per- 
petuities and  ia  in  other  respects  legal,  neither 
the  tnisteee,  nor  the  cestui  que  txust,  nor  his 
creditors  or  assigns,  can  divest  the  property 
from  the  appointed  purposes."  1  Perry  on 
Trusts,  I  886a,  pp.  632,  &^,  and  cases  cited. 

In  Robertson  t.  Schard,  142  Iowa,  500,  119 
N.  W.  529-631,  184  Am.  St  Kep.  430,  It  la 
BBld:  * 

"The  wife  Is  under  no  obligation  to  give  or 
devise  to  an  insolvent  husband  her  own  estate 
when  she  knows  that  it  will  be  immediatdy  ab- 
sorbed by  his  creditors,  and  if  she  can  con- 
struct a  trust  from  which  he  may  derive  some 
benefit,  without  vesting  him  with  an  estate  or  in- 
terest which  is  subject  to  levy,  or  other  legal 
process,  at  the  suit  of  such  creditors,  and  there- 
by makes  sore  that  he  will  not  become  an  object 
of  public  charity,  there  is  no  good  reason  in 
law  or  morals  why  she  should  not  be  allowed  to 
do  so" — dtiiix  cases. 

The  above  Is  the  doctrine  arolicable  to  the 
mdivnted  f&cts  of  this  record.  Since  tt 
woold  reqalre  all  of  the  monthly  stipend  to 
support  appellee  James  FbUUps,  the  money 
In  contemplation  of  the  will  has  been  ex- 
pended before  it  is  paid  over  to  him,  and 
there  are  no  accumulations  in  his  hands 
which  creditors  can  reach.  See  tieigh  t. 
Harrison,  68  Miss.  923,  U  Sontb.  604,  18  L. 
B.  A.49. 

Nothing  that  Is  said  In  Booe  t.  Vinson, 
104  Ark.  439,  149  S.  W.  624,  is  contrary  to 
the  doctrine  here  announced.  In  that  case 
the  danse  of  the  will  was,  "All  my  estate, 
real,  personal  and  mixed,  I  give  and  be- 
queath to  my  annt,"  etc.  Thus  the  will  vest- 
ed the  title  to  the  estate  In  the  beneficiary. 
But  in  tbat  case  we  quoted  from  Wenzel  v. 
Powder.  100  Md.  39,  69  AtL  196,  108  Am.  St 
B^.  880,  the  American  rule,  as  foHowa: 

"Bnt  in  tliis  eountty  the  Supreme  Court  of 
the  United  States,  the  courts  of  last  resort  in 
some  of  the  states,  and  this  court,  have,  after 
foil  consideration,  determined  that  the  powec 
of  alienation  is  not  a  necessary  incident  to  an 
equitable  estate  for  life,  and  that  the  owner  of 
the  proper^  may  so  dimose  of  it  as  to  secure  its 
enjoyment  by  the  beneficiary,  without  making  It 
alienable  by  him  or  liable  for  his  debts." 

The  agreed  statement  of  facts  shows  that 
such  was  the  intention  of  the  testatrix  by 
the  clause  of  the  will  under  review. 

The  decree  Is  correct  and  it  Is  affirmed. 


ST.  LOUIS  &  S.  F,  E.  CO.  v.  KEATHLEY. 
(No.  47.) 

(Supreme  Court  of  Arkansas.    Jane  12,  1916.) 

1.  MASTSB  and  SCBVAIfT  «=>278<4)  —  Appu- 
AHCBS  >OB  WOBK— BVIDERCB— OOBTOK. 

In  a  railroad  fireman's  action  for  injury 
when  his  shovel  struck  the  edge  of  a  hole  in  the 
metal  sheet  constitoting  the  floor  of  the  tender 


and  used  to  allow  the  conpUng  pin  of  tits  draw 
bar  to  pass  through  so  that  he  was  thrown  down 
and  his  wrist  broken,  where  the  issue  was  wheth- 
er the  defendant  was  negligent  in  making  a  hole 
for  the  coupling  pin  too  large,  evidence  tliat  it 
was  about  the  customary  size  of  that  on  other 
railroads  was  admissible  as  evidence  of  what  a 
reasonably  prudent  employer  would  ordinarily 
do,  bnt  not  conclusive  evidence  thereof. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  960:  Dec.  Dig.  «s>278(4).] 

2.  ArttAL  Aifo  Bbbob  «=£>1066(4)— Habmuess 
Sbbob— KxQLTjBioif '  or  Bvudercb, 
The  exclusion  of  such  evidence  was  reversi- 
ble error,  where  the  evidence  as  to  defendant's 
negligence  in  leaving  a  hole  of  that  siee  in  the 
floor  of  the  teader  was  oonfllcting;  and  it  was 
not  enough  to  say  that  the  jary  might  have 
based  the'  verdict  entirely  upon  evidence  that  the 
edges  of  the  hole  were  battered,  or  that  the  court 
permitted  defendant's  witnesses  to  testify  con- 
cerning the  use  of  ^tenders  with  such  holes  or 
devices  on  its  own  road  and  the  size  of  the  holes 
in  such  tenders. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4190;  Dec.  Dig.  9=» 
1066(4).] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  Dene  H.  Coleman,  Judge. 

Action  by  U  Keathley  against  the  St.  IjOuIs 
A  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded  for  new  trial. 

W.  F.  Evans,  of  St  Louis,  Mo.,  W.  J.  Orr, 
of  Springfield,  Mo.,  and  H.  L.  Ponder,  of 
Walnut  Ridge,  for  appeUant  W.  P.  Smith 
and  Q.  M.  Gibson,  both  of  Walnut  Ridge,  for 
appellee. 

MCCULLOCH,  0.  J.  The  plaUitUf,  L. 
Keathley,  worked  for  the  defendant  railro'ad 
company  as  fireman,  and  while  in  the  dis- 
charge of  his  duties  received  injuries  for 
which  he  seeks,  In  this  action,  to  recover 
compensation.  He  was  fireman  on  an  engine 
hauling  a  through  freight  train  from  St. 
Louis  to  Chaffee,  Mo.,  and  the  injury  occur- 
red on  July  21,  1912,  at  or  near  St.  Gene- 
vieve, Mo.  Plaintiff  was  engaged  In  shovel- 
ing coal  from  the  tender  Into  the  fire  box 
of  the  engine,  when  the  shovel  he  was  hand- 
ling struck  the  edge  of  a  hole  In  the  metal 
sheet  which  constituted  the  floor  of  the  ten- 
der, and  he  was  thrown  down,  and  his  wrist 
was  broken  In  the  fall. 

The  charge  of  negligence  is  not  very  spe- 
cifically set  out  In  ttie  complaint,  it  being 
alleged  only  in  general  terms  that  the  shovel 
which  plaintiff  used  was  obstructed  "in  a 
large  hole  about  seven  inches  in  diameter  in 
the  shoveling  sheet,"  tliat  it  was  "necessary 
to  use  considerable  force  In  operating  the 
shovel,  and  it  was  customary  and  proper  for 
the  shovel  to  slide  along  the  surface  of  the 
shoveling  sheet  without  obstruction,"  and 
that  the  defendant  "knew  of  the  defective 
condition  of  the  shoveling  sheet  or  could 
have  known  thereof  by  the  proper  inspection, 
but  that  the  same  was  covered  with  coal  at 
the  time  this  plaintiff  was  Injured,  and 
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that  acdeant  be  had  no  knowledge  of  snch  de- 
fective condltioa  of  said  Bboyeltng  sheet" 

[1]  In  the  trial  of  tbe  case  tbe  plaintiff 
imdertook  to  specify  the  acts  of  negligence 
by  showing  that  the  hole  was  too  large,  and 
that  It  was  tinnecessary  to  have  any  hole  at 
all  In  the  floor  of  the  tender.  He  testified 
also  that  on  account  of  the  hole  being  too 
large  the  edges  of  it  had  become  battered, 
and  that  this  was  what  obstructed  the  free 
passage  of  the  diorel.  Plalntlfr  himself  tes- 
tified that  the  proper  method  of  constructing 
a  floor  of  a  tender  was  to  cover  the  hole  with 
a  false  metal  sheet,  or  that  in  the  ewat  of 
there  being  a  hole  left  there  it  ought  not  to 
be  over  four  inches  square;  whereas  the 
hole  in  this  tender  was,  according  to  his  tes- 
timony, about  seren  inches  in  size.  Plaintiff 
referred  to  the  metal  flooring  aa  the  "shovel- 
ing sheet,"  and  explained  that  It  was  neces- 
sary to  have  a  smooth  surface  so  that  the 
shovd  could  be  shoved  along  the  floor  un- 
til It  reached  the  fire  box  of  the  engine. 

It  appears  from  the  testimony  that  the 
reas<»  there  is  a  hole  left  in  the  floor  is  to 
allow  the  coupling  pin  of  the  drawbar  to  pass 
through.  The  testimony  adduced  by  the  de- 
fendant tends  to  show  that  this  is  a  common 
device  on  engines,  and  it  is  the  customary 
method  of  constructing  them.  The  evidence 
was  that  there  has  to  be  an  opening  for  the 
coupling  pin  to  drop  through,  and  that  the 
pin  must  be  left  accessible  so  that  it  may  be 
drawn  out  when  the  engine  and  tender  are 
disconnected;  also  that  it  is  necessary  to 
draw  the  pin  out  occasionally  In  making  in- 
spections. The  testimony  adduced  by  de- 
fendant shows  that  this  hole  was  about  the 
customary  size,  and  that  the  engines  with 
this  device  were  commonly  In  use,  not  only 
on  defendant's  railroad,  but  other  railroad 
systems  of  the  country.  At  least  defendant 
offered  the  testimony  to  that  effect,  but  the 
court  excluded  it  so  far  as  it  related  to  cus- 
tom on  other  lines  of  railroad.  That  is  one 
of  the  errors  assigned,  and  we  are  of  the 
opinion  that  it  Is  well  taken. 

In  the  case  of  Oak  Leaf  MUl  Co.  T.  Little- 
ton, 105  Ark.  392, 151  S.  W.  262,  after  review- 
ing the  authorities  on  the  subject,  we  adopted 
the  following  rule: 

"What  was  the  custom  of  others  under  like 
conditions  and  circumstances  is  evidence  of  what 
a  reasonably  prudent  man  would  ordinarily  do, 
but  it  is  not  conclusive  evidence  of  that  fact." 

That  statement  of  the  law  as  the  correct 
rule  of  evidence  was  deduced  from  Prof.  Wlg- 
more's  discussion  of  the  subject  which  was 
quoted  at  length  in  the  opinion  Just  referred 
to.  The  decision  of  the  court  was  directly  In 
conflict  with  that  rul^  and  calls,  we  think, 
for  a  reversal  of  the  Judgment  in  the  present 
case.   There  was  a  sharp  conflict  in  the  testi- 


mony of  the  witnesses,  and  it  aaade  a  very 
dose  qnestlon  for  the  decision  of  the  Jury 
as  to  whether  or  not  the  defendant  was  guil- 
ty of  negligence  In  allowing  the  metal  floor 
of  the  tender  to  become  thus  obstructed,  or 
whether  it  in  fact  constituted  an  obstruction. 

[2]  There  was,  it  is  true,  testimony  that 
the  edges  of  the  hole  had  become  battered  or 
frazzled,  and  this  testimony  alone  might  have 
authorized  the  Jury  in  reaching  the  conclu- 
sion that  there  was  negligence  on  the  part  of 
the  company,  but  the  plaintlfTs  testimony 
was  that  the  alleged  battered  condition  of  j 
the  edges  of  the  hole  rssulted  from  the  hole 
being  too  large,  and  the  substance  of  his  tes- 
timony was  to  make  the  size  of  the  hole  the 
primary  charge  of  negligence.  So,  if  the  Jury 
had  been  permitted  to  consider  evidence 
which  might  have  convinced  them  that  there 
was  no  negligence  in  making  the  hole  too 
large,  the  Jury  could  have  found  that  there 
was  no  negligence  on  the  part  of  the  com- 
pany even  though  the  edges  of  the  bole  had 
become  to  some  extent  battered  and  rough. 
It  does  not  answer  the  contention,  therefore, 
to  say  that  the  Jury  might  have  based  their 
verdict  entirely  upon  the  evidence  showing 
that  the  edges  of  the  hole  were  battered,  or 
that  they  found  that  that  alone  constituted 
negligence  of  the  company. 

The  court  permitted  defendant's  witnesses 
to  testis  concerning  the  use  of  tenders  with 
this  device  on  its  own  road,  and  the  size  of 
the  holes  In  such  tenders,  but  that  did  not 
obviate  the  prejudice  whidi  resulted  from 
refusing  to  allow  proof  showing  what  the 
custom  was  on  other  roads.  Without  the 
excluded  testimony,  the  Jury  may  have  found 
that  it  was  negligence  to  leave  a  hole  of  that 
size  in  the  floor  of  the  tender,  but.  If  they 
had  been  permitted  to  consider  the  fact  that 
that  was  the  custom  on  many  of  tbe  great 
railroad  systems  of  the  country,  they  might 
have  concluded  that  it  did  not  constitute  neg- 
ligence to  leave  a  hole  of  that  size.  In  other 
words,  the  Jury  might  have  adopted  the  gen- 
eral standard  as  the  correct  measure  of  what 
a  reasonably  prudent  man  would  do  under 
those  circumstances. 

We  do  not  deem  it  necessary  to  discuss  the 
case  any  further.  The  evidence  was  .suffi- 
cient to  sustain  the  verdict,  and  there  was  no 
prejudicial  error  in  the  instructions  of  the 
court  nor  in  Its  rulings  on  the  introduction  of 
evidence  other  than  In  the  respect  already 
mentioned.  One  of  the  Instructlona  (No.  3) 
is  technically  incorrect  In  stating  the  degree 
of  care  which  the  employer  should  observe, 
but  there  was  no  spedflc  objection  to  the  de- 
fect. We  merely  call  attention  to  It  now  so 
that  It  win  not  be  repeated  in  the  next  trlaL 

For  the  error  indicated,  the  Judgment  is 
reversed,  and  the  cause  rooanded  Cor  a  new 
trial. 
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HAGMN  T.  HAGLIN.    (No.  23.) 
(Sapreme  CJourt  of  Arkansas.    May  29,  1916.) 
L  Gifts  «=>49(6)— Evidence— Sufficibncy. 

In  an  action  to  foreclose  a  mortgage  lien  and 
recover  a  balance  on  the  secured  note,  where  de- 
fendant by  cross-complaint  attempted  to  set  off 
one-half  the  value  of  a  bond  ^ven  by  the  moth- 
er cif  the  parties  to  plaintiff  to  be  used  as  col- 
lateral security  but  in  which  defendant  claims 
she  gave  him  a  half  interest,  IJie  mother  testify- 
ing that  she  only  intended  to  give  plaintiff  the 
use  of  the  bond  but  had  never  demanded  the 
bond  or  interest,  although  plalntiS  signed  a  re- 
ceipt for  it,  evidence  held  sufficient  to  justify 
t  finding  that  the  mother  gave  the  bond  to  the 
plaintiff. 

[Ed.  Note.— For  other  caaes,  see  Gifts,  Cent 
Dig.  iS  95.  99,  100;   Dea  Dig.  ®=»49(6).] 

2.  LiMTTATioH  or  AonoNS  ®=>45— Acts  Con- 
STmrriNQ    Convebsion   —  Detentiow    of 
Pbopebtt — Statute  ok  Limitations. 
In  an  action  to  foreclose  a  mortgage  lien, 
where  defendant  in  the  cross-complaint  attempt- 
ed to  set  off  half  interest  in  a  bond  alleged 
to  have  been  given  by  the  mother  of  the  parties 
to  plaintiff  as  a  loan,  to  be  used  as  collBteral 
security  only,  plaintiff's  action  in  collecting  in- 
terest and  the  principal  of  the  bond  and  appro- 
priating it  to  hia  own  use  more  than  three  years 
before  the  filing  of  the  cross-complaint  amount- 
ing to  a  conversion,  defendant's  claim  is  barred 
by  Umltationa. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  U  233-239;  Dec.  Dig.  «=» 
45.] 

Appeal  from  Sebastian  CSiancery  Court; 
W.  A.  Falconer,  Chancellor. 

Suit  by  Alva  B.  Haglln  against  Edward 
Haglln,  in  which  defendant  filed  a  cross-com- 
plaint, and  at  request  of  plaintiff  In  hla  an- 
swer to  croes-complalnt  the  mother  of  the 
parties,  Mrs.  M.  L.  Haglln,  was  made  a  par- 
ty to  the  action.  Decree  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Geo.  W.  Dodd,  of  Ft.  Smith,  for  appellant 
Geo.  F.  Yonmans,  of  Ft.  Smith,  for  appellee. 

HART,  3.  On  the  6th  day  of  April,  1910, 
Edward  Han^  execnted  a  note  in  fftvor  of 
Alva  R.  Haglln  for  ^,000  and  gave  Mm 
a  mortgage  on  two  lots  In  the  city  of  Ft 
Smith,  Ark.,  to  secure  It.  On  the  7th  day  of 
Uay,  1915,  Alra  R.  Haglln  Instituted  this  ac- 
tion in  the  chancery  court  against  Edward 
Haglln  to  recover  Judgment  for  $2,000,  the 
balance  alleged  to  be  due  on  the  note,  and 
to  foreclose  the  mortgage  on  the  lots. 

[1]  Edward  Haglln  filed  an  answer  and 
cross-complaint  He  admitted  the  execution  of 
the  note  and  mortgage  described  in  the  com- 
plaint but  denied  that  the  balance  due  on 
the  note  was  $2,000  and  the  accrued  Interest. 
He  further  alleged  that  he  and  the  plaintiff 
were  brothers,  and  that  during  the  year  1006 
their  mother  lent  to  the  plaintiff  a  certain 
bond  of  the  par  Talue  of  $1,000,  Issued  by 
the  Ft  Smith-  Light  &  Traction  Company, 
bearing  Interest  at  the  rate  of  5  per  cent, 
per  annum,  to  be  used  by  the  plaintiff  as  col- 
lateral security  for  an  indebtedness  owed  by 
him  to  a  third  party.    The  defendant  Ed- 1 


ward  Haglln  further  alleged  that  In  Janu- 
ary, 1915,  hla  mother  gave  to  him  a  one-half 
Interest  In  said  bond,  and  he  asked  that  this 
amount  be  set  off  against  the  amount  which 
he  owed  the  plaintiff  on  the  note  sued  on. 
The  plaintiff  filed  an  answer  to  the  cross- 
complaint  of  the  defendant  and  averred  the 
truth  to  be  that  his  mother  had  given  him 
the  $1,000  bond  referred  to.  He  asked  that 
his  mother  be  made  a  party  to  the  suit, 
which-  was  done.  She  stated  In  her  answer 
practically  the  same  matters  as  were  set  up 
in  the  answer  and  cross-complaint  of  the 
defendant  Edward  Haglln.  The  plaintiff  also 
pleaded  the  statute  of  limitations.  The  chan- 
cellor found  In  favor  of  the  plaintiff,  Alva  R. 
HagUn,  and  the  defendant  Edward  Haglln 
has  appealed. 

The  plaintiff,  Alva  R.  Haglln,  testified 
that  in  1903  he  was  somewhat  financially  em- 
barrassed, and  that  Inasmuch  as  his  mother 
had  given  his  brother.  Will,  a  $1,000  bond 
Issued  by  the  Ft  Smith  Light  &  Traction 
Company,  he  thought  that  she  would  give 
him  a  bond  of  like  denomination;  that  at 
bis  request  she  gave  him  the  bond,  and  he 
used  It  as  collateral  security  for  an  indebted- 
ness owed  by  him  to  a  third  party ;  that  he 
collected  the  interest  on  the  bond  annually; 
that  it  was  redeemed  by  the  Ft  Smith  Light 
&  Traction  Company  on  June  27,  1911 ;  that 
his  mother  never  said  anything  to  him  in  re- 
gard to  returning  the  bond  or  paying  to  her 
any  part  of  the  proceeds  of  it;  that  she 
gave  him  the  bond ;  and  that  bis  mother  has 
never  at  any  time  since  attempted  to  exer- 
cise any  control  over  the  bond  or  the  pro- 
ceeds of  It. 

Mrs.  Haglln  testified  that  she  let  her  son 
have  the  bond  to  be  used  by  him  as  col- 
lateral security,  but  never  Intended  to  give  It 
to  him  outright.  She  stated  that  when  she 
gave  him  the  bond  she  took  a  receipt  as 
follows : 

"Received  from  Mrs.  M.  L.  Hamlin,  one  Light 
&  Traction  Company  bond  bearing  5  per  cent 
interest  less  coupons  to  date." 

She  was  asked,  "Did  yon  Intend  to  make 
him  a  present  of  this  bond,  or  Just  let  him 
have  it  to  use?"  and  answered: 

"I  let  him  have  it  just  to  use,  but  did  not 
explain  it  to  him  at  the  time,  that  I  ever  wanted 
him  to  pay  it  back,  but  called  for  something  to 
show  that  he  got  it" 

Again,  she  admitted  that  she  never  demand- 
ed the  bond  at  all  and  never  asked  him  for  the 
interest.  She  said  that  at  one  time  she  did  sug- 
gest to  him  that  he  let  her  have  some  of  the 
money.  He  did  not  give  her  any,  and  that 
was  the  last  she  said  abont  it;  that  her  son 
said  to  her,  "Mamma  do  you  think  I  owe  you 
anything?"  that  she  could  not  answer  this 
and  dropped  the  matter;  that  this  conversa- 
tion occurred  something  over  three  years  be- 
fore the  suit  was  brought  Under  this  state 
of  the  record,  the  chancellor  was  warranted 
In  finding  that  Mrs.  Haglln  gave  the  bond  to 
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her  son.  He  testified  In  posttlve  terms  that 
she  gave  It  to  him ;  that  he  collected  the  In- 
terest on  it,  and  also  the  principal  when  the 
bond  matured.  Mrs.  Haglin  does  say  that 
she  did  not  intend  to  give  the  bond  absolutely 
to  her  son,  but  she,  also,  says  that  she  did 
not  communicate  this  Intention  to  her  son. 
He  asked  her  to  give  him  the  bond,  and 
she  did  so.  She  further  states  that  she  after- 
wards asked  him  for  some  money,  and  he 
asked  her  If  he  owed  her  anything,  and  she 
dropped  the  matter.  She  allowed  him  to  take 
the  bond,  collect  the  Interest  and  principal 
of  It,  and  use  It  as  his  own.  She  did  not, 
at  the  time  she  let  him  have  the  bond,  tell 
him  that  she  was  only  lending  It  to  him. 
So  we  think  a  preponderance  of  the  evidence 
shows  a  gift  from  the  mother  to  the  son. 
There  Is  nothing  In  the  language  of  the  re- 
ceipt tending  to  contradict  this.  She  might 
want  to  keep  the  receipt  to  show  that  she 
bad  made  an  advancement  to  her  son. 

[2]  If  the  transaction  Is  considered  as  a 
loan,  the  claim  is  barred  by  the  statute  of 
limitations.  The  bond  was  delivered  to  the 
plaintUF  either  in  1903,  as  testified  to  by  him, 
or  In  1905,  as  testified  to  by  bis  mother. 
After  the  bond  came  In  his  possession,  plain- 
tiff collected  the  interest  on  It,  and  In  June, 
1911,  collected  the  principal  and  placed  the 
same  to  his  own  credit.  This  amounted  to 
a  conversion  of  the  bond  to  his  own  use,  and, 
having  occurred  more  than  three  years  be- 
fore the  filing  of  the  cross-complaint  by  the 
defendants,  they  are  barred  of  recovery  by 
the  statute  of  limitations. 

The  decree  will  be  afiSrmed. 


NELMS  T.  OBNB.    (No.  S4) 
(Supreme  Court  of  Arkansas.     June  6,  1016.) 

Infants     «=112  — J-DnoMENT  — CJoixatebai, 

Attack— Pbocess. 

Under  Acts  1895,  p.  88,  amending  Acts 
189S,  p.  24,  providing  for  condemnation  of  land 
for  levee  taxes,  and  declarin«;  tbat  nonresident 
owners  are  served  by  the  publication  of  a  warn- 
ing order  describing  the  lands  and  advising 
that  they  will  be  sold  for  taxes,  the  proceeding 
Is  one  in  rem,  and  despite  Kirby's  Dig.  !  6(H9, 
preBcribing  the  rules  for  service  of  process  on 
infants,  an  infant  cannot  collaterally  attack  a 
judgment  condemning  the  land  for  taxes  on  the 
ground  that  she  was  not  served  as  required  by 
such  section ;  the  prescribed  warning  order  hav- 
ing been  publisheo. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  {  320;  Dec  Dig.  «=112.] 

Appeal  from  Crittenden  Chancery  Court; 
Cbas.  D.  Frlerson,  Chancellor. 

Suit  by  Ruth  Earle  Nelms  against  Jnlla 
Ome.  From  a  decree  for  defendant,  plain- 
tiff appeals.    Affirmed. 

This  suit  Involves  the  title  to  a  certain 
tract  of  land  in  Crittenden  county.  Ark.  In 
January,  1891,  J.  F.  Earle,  who  owned  the 
land,  died,  and  the  tittle  to  the  land  de- 
scended to  his  only  children,  Ben  R.   and 


Ruth.  They  were  nonresidents  of  CMtten- 
den  county.  In  1903  Ben  conveyed  his  undi- 
vided interest  to  his  sister,  Rntb  Earle  (now 
Nelms). 

A  suit  was  brought  July  1.  1S95,  by  the 
board  of  directors  of  the  St  Francis  levee 
district  against  the  Arkansas  Land  &  Tim- 
ber Company  and  others  under  the  levee  act 
of  1803,  as  amended  by  the  act  of  1805,  to 
enforce  the  payment  of  the  levee  taxes  for 
the  years  1893  and  1801.  The  land  was  pro- 
ceeded against  as  the  property  of  JuUa  Mill- 
er (now  Ome),  who  was  served  with  sum- 
mons. There  was  also  a  warning  order  duly 
Issued,  In  which  the  land  was  described  as 
the  property  of  Julia  Miller. 

Ben  Earle  reached  his  majority  December 
11,  1891,  and  Ruth  Earle  reached  her  ma- 
jority May  31,  1901.  She  was  married  in 
April,  1904,  to  one  Nelms.  Ben  and  Buth 
Carle,  in  the  tax  suit  above  mentioned,  were 
constructively  summoned.  Ruth  Earle  at 
that  time  was  a  minor  14  years  of  age.  C.  L. 
Lewis  was  her  guardian,  and  he  was  made  a 
party  In  his  Individual  capacity  to  the  tax 
suit  and  personally  served  with  process.  He 
was  not,  however,  served  as  guardian  or  as 
gnardlan  of  Ruth  Ecu-le,  a  minor. 

A  decree  was  rendered  in  the  suit  to  en- 
force the  levee  taxes  condemning  the  land 
to  be  sold,  and  sale  was  made  to  the  St 
Francis  levee  district  on  July  21,  1896,  and 
the  deed  to  the  district  was  duly  executed 
and  confirmed.  On  October  19,  1699,  the 
levee  district  executed  its  deed  to  Julia  Mill- 
er (now  Orne).  She  was  Ut  possession  of  the 
land  in  July,  1808,  and  since  that  time  has 
been  In  the  actual,  adverse,  exclusive,  hos- 
tile, open,  and  notorious  possession  of  the 
land. 

On  November  24,  1902,  Ruth  Earle  (now 
Nelms)  brought  suit  in  the  Crittenden  chan- 
cery court  against  W.  M.  Brown  and  others. 
Julia  Orne  was  made  a  party,  and  In  that 
suit  Ruth  Earle  (now  Nelms)  sought  to  re- 
cover the  lands  now  in  controversy.  On  mo- 
tion of  JuUa  Miller  the  case  was  severed  as 
to  her,  and  that  branch  of  the  case  ordered 
to  the  law  court  on  September  29,  1905.  The 
case  did  not  api>ear  oa  the  docket  In  the  law 
court  during  the  years  1905,  1906,  1007,  and 
1908.  At  the  November  term,  1009,  an  en- 
try appears  on  the  docket  of  the  law  court 
as  follows:  "No.  1049.  Ruth  Earle  N^ms  v. 
Julia  Orne."  On  December  30, 1909,  the  com- 
plaint now  before  the  court  was  filed.  No 
summons  was  issued,  but  the  appellee  filed 
her  answer.  The  case  was  by  consent  trans- 
ferred to  chancery  court  on  ApiU  21,  1910. 

The  court,  on  this  agreed  statement  of 
facts,  entered  a  decree  dismissing  appellant's 
complaint  for  want  of  equity,  from  which 
this  appeal  has  been  duly  prosecuted. 

Allen  Hughes  and  B.  J.  Semmes,  both  of 
Memphis,  Tenn.,  for  appellant  W.  W. 
Hughes,  of  Memphis,  Tenn.,  for  appellee^ 
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WOOD,  J.  (after  stating  the  facts  as 
above).  It  appears  from  the  agreed  state- 
ment of  facts  that  the  appellee  was  in  pos- 
session of  the  land  in  suit  and  claiming  ti- 
tle thereto  under  a  decree  of  the  chancery 
court  of  Crittenden  county  condemning  the 
land  to  be  sold  for  delinquent  levee  taxes. 
The  suit  by  the  appellant  was  a  collateral  at- 
tack on  that  decree.  She  contends  that  in- 
asmuch as  she  was  a  minor  under  14  years 
of  age  and  a  nonresident,  and  that  inasmuch 
as  her  guardian,  who  was  a  resident,  was 
Dot  made  a  party  to  the  suit  as  her  guardian 
and  served  as  such,  that  the  court  by  the  or- 
der of  publication  acquired  no  Jurisdiction  to 
condemn  her  lands,  and  that  the  sale  was 
therefore  void.  She  admits  that  she  has  no 
title  to  the  part  conveyed  to  her  by  her 
brother. 

The  suit  to  condemn  the  land  for  levee  tax- 
es was  brought  under  the  act  of  1895  (Acts 
1895,  p.  8S),  amending  the  act  of  1893  (Acts 
18S3,  p.  24).  This  court  in  several  cases  has 
construed  that  act;  holding  that  the  proceed- 
ings were  in  the  nature  of  proceedings  In 
rem,  and  that  where  a  decree  is  rendered  up- 
on a  complaint  properly  describing  the  lands 
and  where  the  nonresident  landowners  are 
constructively  served,  by  warning  order  as 
prescribed  by  the  statute,  in  which  the  lands 
are  properly  described,  the  court  has  Juris- 
diction to  enter  a  decree  condemning  the 
lands  to  be  sold  for  the  delinquent  levee 
taxea 

In  CMttenden  Lumber  C!o.  y.  McDougal, 
101  Ark.  390,  142  S.  W.  836,  we  said: 
.  "By  such  notice,  all  nonresident  persons  hav- 
ing an  interest  in  the  land  are  warned  of  the 
pendency  of  the  suit  and  are  concluded  there- 
by, whether  they  are  made  parties  to  the  suit 
or  not.  It  is  therefore  not  necessary  to  name 
the  true  owner,  in  event  he  is  a  nonresident,  ei- 
ther in  the  complaint  or  in  the  notice,  and  the 
decree  entered  upon  such  notice  is  not  open 
to  collateral  attack  by  reason  of  the  failure  to 
name  the  true  owner  either  in  the  notice  or  to 
make  him  a  party  to  the  suit.  Notice  is  suf- 
ficiently ifiven  to  every  one  who  is  a  nonresident 
and  has  any  interest  in  the  land  by  the  de- 
scription of  the  land  which  is  proceeded  against, 
and  which  is  set  out  in  such  notice." 

And  further  on  in  the  same  case,  speaking 
of  the  service  by  publication,  we  say: 

If  the  land  "is  duly  described  in  such  pub- 
lished notice  or  wamine  order,  it  is  sufficient  to 
(Ive  the  court  Jurisdiction  over  all  nonresident 
persons  who  have  any  claim  whatsoever  in  said 
land,  although  it  is  noted  as  belonging  to  one 
who  actually  has  no  interest  therein,  in  event 
such  land  is  actually  owned  by  a  nonresident" 

See,  also,  Ballard  v.  Hunter,  74  Ark.  174, 
85  S.  W.  2S2;  Pattison  y.  Smith,  94  Ark. 
588,  127  S.  W.  983. 

But  appellant  contends,  that  these  cases 
have  no  application  for  the  reason  that  the 
complaining  nonresident  landowners  in  those 
cases  were  adults,  and  that  inasmuch  as  ap- 
pellant was  a  minor  tinder  the  age  of  14 
years,  she  bad  to  be  served  under  the  provl- 
sions  of  section  6049  of  Eirby's  Digest,  which 
provides: 


"Where  the  defendant  is  an  infant  under  the 
a^e  of  fourteen  years,  the  service  must  be  upon 
him,  and  upon  his  father  or  guardian,  or,  if 
neitner  of  these  can  be  found,  then  upon  his 
mother,  or  upon  any  other  person  having  the 
care  or  control  of  the  infant,  or  with  whom  he 
lives.  Where  the  infant  is  over  fourteen  years 
of  age,  service  on  him  shall  be  sufficient." 

But  the  acts  under  which  the  land  in  con- 
troversy was  condemned  are  all  comprehen- 
sive, and,  as  construed  by  the  court,  the  no- 
tice there  prescribed  was  to  be  the  only  meth- 
od of  service  upon  nonresident  landowners. 
The  statute  makes  no  exception  as  to  in- 
fants, and  the  courts  can  make  none.  Aa 
It  is  in  the  nature  of  a  proceeding  in  rem, 
no  reason  is  perceived  why  X)er8onal  servloe 
should  be  had  upon  the  infant  or  his  natural 
or  statutory  guardian.  Section  6049,  supra, 
has  no  application  here,  and  this  case  is  rul- 
ed by  the  above  cases. 

While  t^e  agreed  statement  shows  that  ap- 
pellant had  a  guardian  who  was  a  resident 
of  Crittenden  county.  It  does  not  show  that 
the  lands  were  occupied  by  hUn.  Ha  was 
made  a  party  to  the  suit  as  an  Individual 
presumably  for  the  reason  that  he  was  also 
an  owner  of  some  of  the  lands  sought  to  be 
condemned. 

The  decree  of  the  diancery  court  being  cor- 
rect on  the  merits,  we  pretermit  a  discus- 
sion of  the  question  as  to  whether  there 
had  been  an  abandonment  of  the  suit  by  the 
appellant. 

The  decree  is  therefore  afiOrmed. 


DAVIB8  y.  JOHNSON, 
(Supreme  Court  of  Arkansas. 


(No.  6S.) 
May  22,  1916.) 


1.  HtrSBAND    AND     WlFB    «=>14(7)— TeNANOT 
BT    THE    BRTIRSTTES — SfATUTB. 

Kirby's  Dig.  §  739,  providing  that  every  in- 
terest in  realty,  granted  or  devised  to  two  or 
more  persons  other  than  executors  or  trustees, 
shall  be  in  tenancy  in  common  unless  expressly 
declared  to  be  a  joint  tenancy,  has  no  applica- 
tion to  the  case  of  a  grant  or  devise  to  husband 
and  wife,  who  bold  by  the  entirety. 

[Ed.  Note. — For  other  cases,  see  Hasband  and 
Wife,  Cent.  Dig.  {  79;    Dec.  Dig.  <S=»14(7).] 

2.  Pabtition    ®=»2— Estates    Stjbject— Ten- 

ANCT  BT  THE  ENTIBETIEa — PABTITION  AFTEB 

Divorce. 
An  estate  held  by  husband  and  wife  by  en- 
tireties does  not  become  subject  to  partition,  aft- 
er conveyance  by  the  wife  of  her  interest  to  a 
third  party,  and  divorce  of  the  original  tenant. 

tEd.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  S  2;   Dec  Dig.  <S=>2.] 

Appeal  from  Garland  C3uuicery  Court; 
J.  P.  Henderson,  Chancellor. 

Stilt  for  partition  by  B.  O.  Davles  against 
C.  I.  Johnson.  From  a  decree  refusing  to 
grant  partition,  plaintiff  appeals.  Decree 
affirmed. 

Davles  &  Davles,  of  Hot  Springs,  for  ap- 
pellant. Martin,  Wootton  &  Martin,  of  Hot 
Springs,  for  appeUee.  .itized  bv 
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McCtTLLOOH,  O.  J.  The  question  Involv- 
ed in  tbls  appeal  is  this:  "Does  an  estate 
held  by  entireties  become  subject  to  parti' 
tion,  after  conveyance  by  the  wife  of  her  in- 
terest to  a  third  party,  and  divorce  of  the 
original  tenant?"  13ie  divorce  was  granted 
April  24,  1915. 

[1]  Appellant  contends,  first,  that  the  right 
of  survivorship  was  destroyed  by  the  enact- 
ment of  what  is  now  section  739  of  Klrby's 
Digest    This  section  reads  as  follows: 

"Every  interest  in  real  estate,  granted  or  de- 
vised to  two  or  more  persons,  other  than  execu- 
tors and  trustees  as  such,  shall  be  in  tenancy  in 
common,  unless  expressly  declared  in  such  grant 
or  devisis  to  be  a  joint  tenancy." 

In  answer  to  this,  it  may  be  said  ttiat  the 
same  contention  was  made  in  the  case  of 
Bobinson  v.  Bagle,  28  Ark.  202,  where  the 
court  said: 

"7%e  act  referred  to  in  Gould's  Digest  (section 
0,  c.  37,  Gould's  Digest,  265,  which  is  section 
739  of  Kirby's  Digest),  was  intended  to  remedy 
what  was  regarded  as  an  evil  growing  out  of  an 
estate  of  joint  tenancy,  whereby  a  survivor, 
though  a  stranger,  on  the  death  of  liis  cotenant, 
would  take  the  whole  estate  by  survivorship,  and 
other  reasons.  But  it  certainly  was  not  intend- 
ed to  apply  to  the  case  of  husband  and  wife,  who 
are  regarded  by  the  law.  Divine  and  human,  as 
one  person,  and  hold  the  estate  aa  an  entirety 
and  not  as  joint  tenants." 

Appellant  also  cites  ns  to  the  cases  collat- 
ed in  the  notes  to  Stelz  v.  Schreck,  13  h. 
R.  A.  325,  and  McKlnnon,  Currie  &  Ck).  v. 
Caulk,  65  li.  R.  A.  Q!f.  S.)  896.  These  cases 
hold  that  divorce  destroys  the  right  of  sur- 
vivorship in  an  estate  by  the  entirety,  and  it 
appears  that  the  weight  of  authority,  numer- 
ically speaking,  supports  that  view.  The 
Supreme  Courts  of  Michigan  and  Pennsyl- 
vania support  the  opposite  view.  Alles  v. 
Lyon,  216  Pa.  604,  66  Atl.  81,  10  L.  R.  A. 
(N.  S.)  463,  116  Am.  St.  Rep.  791,  0  Ann.  Cas. 
187;  In  re  Appeal  of  Nellie  B.  Lewis,  85 
Mich.  340,  48  N.  W.  580,  24  Am.  St  Rep.  94. 
The  reasoning  of  the  courts  which  take  the 
former  view  Is  that,  the  right  of  survivor- 
ship having  attached  at  the  creation  of  the 
estate,  it  cannot  l>e  divested  by  a  decree  of 
divorce  subsequently  granted.  The  Pennsyl- 
vania court  stated.  In  the  case  just  cited, 
that  the  estate  by  the  entirety  "arises,  not 
out  of  unity  of  person  alone,  but  out  of  unity 
of  person  at  the  time  of  the  grant"  The 
court  then  quotes  from  Coke's  Littleton  the 
statement  that  "it  an  estate  be  made  to  a 
man  and  a  woman  and  their  heirs,  before 
marriage,  and  afterwards  they  marry,  the 
husband  and  wife  have  moieties  between 
them,"  and  then  reasons  in  support  of  its 
view  as  follows: 

"If  subsequent  unity  of  person  cannot  change 
a  tenancy  in  common  to  one  by  entireties,  e 
converso,  a  subsequent  severance  of  the  unity 
of  person  ought  not  to  change  a  tenancy  by  en- 
tireties to  one  in  common." 

The  courts  adopting  the  other  view  take 
the  position  that  the  very  question  present- 
ed is  whether  this  right  of  survivorship  did 
attach  as  an  Inaeparable  Incident  at  owner- 


ship, or  was  dependent  upon  the  unity  of 
person  between  the  husband  and  wife,  and 
consequently  destroyed  when  that  unity  ceas- 
ed to  exist.  The  majority  of  the  court  are  of 
the  opinion  that  the  question  has  Iseen  de- 
cided in  this  state,  and  that  the  decision  has 
become  a  rule  of  property. 

In  Branch  v.  Polk,  61  Ark.  388,  38  S.  W. 
424,  30  L  R.  A.  324,  64  Am.  St  Rep.  266,  the 
rule  was  laid  down  that  under  a  deed  to 
husband  and  wife  "the  entire  estate  is  vested 
in  each  of  the  tenants  by  the  entireties,  for 
they  hold,  not  by  moieties,  but  by  entireties." 
That,  in  fact,  conforms  precisely  to  the  com- 
mon-law definition  of  an  estate,  by  the  en- 
tirety. If  the  entire  estate  is  vested  at  the 
time  of  the  conveyance  in  each  of  the  ten- 
ants, how  could  It  be  divested  merely  by  the 
granting  of  a  divorce  in  the  absence  of  a 
statute  authorizing  It  to  be  done?  Suppose 
one  of  the  parties  executes  a  deed  to  a  third 
party  during  the  coverture,  purporting  to 
convey  the  whole  estate,  the  deed  would  con- 
vey all  of  the  vested  interest  of  the  grantor, 
including  the  rights  resulting  from  survivor- 
ship; and  it  would  be  an  anomalous  situa- 
tion to  hold  that  such  a  vested  interest  could 
be  divested  by  divorce  of  the  parties. 

The  necessary  effect  of  the  decision  in  the 
case  of  Roulston  v.  Hall,  66  Ark.  305,  50  S. 
W.  690,  74  Am.  S^.  Rep.  97,  was  that  the 
character  of  an  estate  by  the  entirety  la  not 
changed  by  divorce  of  the  parties.  The  facts 
of  that  case  were  that  Ben  and  Addle  Hall, 
his  wife,  purchased  property  In  their  joint 
names,  creating  an  estate  by  the  entirety. 
Afterwards  Addle  Hall  sued  Ben  Hall,  and 
obtained  a  decree  in  her  favor  for  divorce, 
as  well  as  for  one-half  of  the  property  ab- 
solutely in  fee  simple  and  one-third  of  the 
other  half  belonging  to  Ben  Hall  for  her  life- 
time. After  this  decree  was  rendered,  Ben 
Hall  conveyed  one-half  of  the  prc^erity  to 
Roulston,  who  instituted  an  action  of  eject- 
ment against  Addle  Hall  for  one-half  of  the 
property.  In  disposing  of  the  case,  the  court 
used  the  following  language  in  holding  the 
wife  was  not  entitled  to  the  one-third  In- 
terest presumably  given  her  as  dower  In- 
terest in  her  husband's  one-haU  Interest: 

"We  suppose  the  court  below  gave  the  appd- 
lee  the  decree  for  one-third  interest  for  her  natn- 
rai  life  in  tbe  appellant's  half  of  said  property, 
because  it  was  adjudged  to  her  in  the  suit  of 
Addie  Hall  v.  Benjamin  Hall  in  the  Garland 
chancery  court  And  we  suppose  that  the  learn- 
ed chancellor  in  that  case  awarded  it  to  her 
under  section  2517  of  Sandels  &  Hill's  Digest 
where  it  is  provided  that  'in  every  final  judg- 
ment for  divorce  from  the  bonds  of  matrimotiy 
granted  to  the  wife  against  the  husband  [the 
wife]  shall  be  entitled  to  one-third  part  of  the 
husband's  personal  property  absolutely,  and  one- 
third  part  of  all  the  lands  whereof  her  husband 
was  seized  of  an  estate  of  inheritance  at  any 
time  during  the  marriage  for  her  life,  unless  the 
same  shall  have  been  so  relinquished  bv  her  in 
legal  form.'  But  the  husband,  Ben  Hall,  had 
not  an  estate  of  Inheritance  in  these  lots. 
Where  land  is  conveyed  to  husband  and  wife, 
they  do  not  take  by  moieties,  but  both  are  seized 
of  Uie  entirety— the  whole  in  contradistinction  to 
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a  moietr  or  part  only.  BoMnson  ▼.  Eagle,  29 
Ark.  see;  2  Kenes  Oomm.  132;  4  Kent's  Comm. 
414.  •  •  •  Neither  tenant  by  entirety  can 
eoDTey  his  or  Iier  interest  so  as  to  affect  the 
risbt  of  Burviyorship  is  the  other.  The  aliena- 
tion by  the  hnaband  of  a  moiety  will  not  defeat 
the  wife's  title  to  that  moiety  if  she  survive  him; 
bat,  if  he  survive,  the  conveyance  becomes  as 
elfectiTe  to  paas  the  whole  estate  as  it  would  had 
he  been  aole  seized  at  the  time  of  the  conveyance. 
The  hnsband  may  do  what  he  pleases  with  the 
rents  and  profits  dnrinr  coverture,  but  he  cannot 
dispose  of  any  part  of  the  Inheritance,  without 
liis  wife's  eonaent," 

[2]  It  being  the  view  of  the  majority  tbat 
the  language  quoted  la  dedslTe  of  the  aues- 
tlon  submitted,  it  musi;  necessarily  follow 
tbat  tbe  decree  of  the  chancellor  In  refusing 
to  grant  partition  must  be  affirmed. 

HART  and  SMITH,  33.,  are  of  opinion  that 
the  case  of  Ronlaton  v.  Hall,  supra,  la  not 
dedalTe  of  this  question,  and  tbat,  upon  both 
reason  and  authority,  It  should  be  held  that 
a  divorce  granted  a  tenant  by  the  entirety 
destroys  the  right  of  surrlTorshlp. 


ESBLBIMDEB  v.  WITHBRSPOON.    (No.  SI.) 
(Sopreme  Court  of  Arkansaa.    May  29,  1916.) 

Tksub  ^=a32(2)  —  CouNTT  OF  Defendant's 

Kesidencb— Waives. 
Under  Kirby's  Dig.  g  6074,  providing  that 
judgment  cannot  be  had  against  a  nonresident  of 
the  county  in  which  action  is  brought  on  service 
of  snmmons  outside  of  such  county,  unless  some 
other  defendant  is  joined  who  resided  in  such 
coanty  at  the  commencement  of  tbe  action,  or 
Kas  summoned  therein  and  unless  judgment  Is 
recovered  against  him,  except  where  nonresident 
defendant  makes  no  objection  before  the  entry 
of  judgment,  a  defendant  served  in  a  county 
other  uan  the  fonun,  upon  the  dismissal  as  to 
a  oodefendant  properly  served  in  the  county 
vhere  the  action  was  brought,  may  object  to 
trial  in  such  county  notwithstanding  the  filing 
by  him  of  an  answer  and  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  I  49:   Dec.  Dig.  «=382(2).] 

Appeal  from  Circuit  C!ourt,  Sebastian  Coun- 
ty; Paul  Idttle,  Judge. 

Action  by  John  Wltherspoon  against  A. 
Seelbinder  and  another.  Judgment  for  plain- 
tiff, and  defendant  named  appeals.  Reversed 
and  remanded. 

B.  Ll  Matlodc,  of  Van  Boren,  for  appel- 
lant Elmpel  &  Dally,  of  Ft  Smith,  for  ap- 
pdle& 

SMITH,  J.  This  is  a  suit  for  damages 
which  was  brought  originally  before  a  Jus- 
tice of  the  peace  of  Sebastian  county  against 
BRKlIant  and  his  son,  Hugo.  The  suit  grew 
out  of  an  automobile  collision  In  tbe  dty  of 
Ft  Smith  <«  May  13,  1916.  Before  the  trial 
In  tbe  Jnatlce's  court  appellant  filed  the  fol- 
lowing motion: 

"Comes  the  defendant  A.  Seelbinder  and  states 
to  the  court  that  he  was  served  with  the  sum- 
mons in  tills  action  in  Crawford  county,  Ark., 
where  he  resided  at  the  time  this  suit  was  com- 
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menced,  and  at  the  time  the  summons  was  serv- 
ed,  and  where  he  now  resides. 

"Wherefore  he  objects  to  being  put  upon  trial 
in  this  cause  in  Sebastian  county,  Ark.,  and  ob- 
jects to  the  proceedings  of  this  court  in  this 
cause  against  him,  because  ho  is  a  resident  of 
Crawford  coanty,  and  the  summons  in  this  suit 
was  served  upon  him  in  said  county,  and  prays 
an  order  and  judgment  of  the  court  dismissing 
the  action." 

The  other  defendant,  Hugo  Seelbinder,  was 
personally  served  with  summons  In  tbe  town- 
ship where  the  suit  was  brought  This  mo- 
tion was  overruled,  whereupon  appellant  filed 
an  answer  denying  liability,  and  alleging  tbat 
the  collision  was  the  result  of  negligence  on 
the  part  of  plaintiff  (appellee),  and  Judgment 
was  asked  for  the  damages  done  appellant's 
automobile.  On  the  trial  In  the  Justice  court 
there  was  a  Judgment  against  appellant  and 
his  son  Hugo,  and  an  appeal  was  prosecuted 
to  the  circuit  court  When  the  case  was 
called  for  trial  In  the  circuit  court  all  par- 
ties appeared  and  announced  ready  for  trial, 
whereupon,  before  any  evidence  was  offered, 
appellee  asked  and  obtained  permission  to 
take  a  nonsuit  as  to  Hugo  Seelbinder,  and  the 
cause  was  dismissed  as  to  blm.  Whereupon 
appellant  renewed  his  objection  to  the  cause 
proceeding  against  him  and  read  his  motion 
to  the  court,  and,  over  his  objection  and  ex- 
ception, the  trial  proceeded,  and  resulted  in  a 
verdict  against  him  for  damages.  Before 
Judgment  was  rendered  on  the  verdict  appel- 
lant again  objected  to  a  Judgment  being  en- 
tered against  him  for  tbe  reasons  set  forth  In 
his  motion  and  because  there  was  no  finding 
or  Judgment  against  his  codefendant,  which 
motion  was  overruled,  aind  the  Judgment  was 
rendered  from  which  this  appeal  is  prose- 
cuted. 

Appellee  now  Insists  that  the  proof  did  not 
substantiate  tbe  fact  that  appellant  was  a 
resident  of  Crawford  county.  But  the  mo- 
tion was  not  overruled  because  the  fact  was 
not  established,  but  because  It  was  not  a  de- 
fense. The  evidence  at  the  trial  developed 
the  fact  that  appellant  was  a  resident  of 
Crawford  county,  and  the  motion  was  re- 
newed before  Judgment  was  pronounced, 
when  It  was  again  overruled,  manifestly  for 
the  same  reason  which  prompted  the  court  to 
overrule  It  In  the  first  Instance.  Appellee  In- 
sists that  the  question  of  the  sufficiency  of 
the  service  is  foreclosed  by  the  fact  that 
appellant  filed  a  counterclaim,  and  also  by 
the  fact  tbat  he  prosecuted  an  appeal  from 
the  adverse  judgments  of  both  tbe  Justice  and 
the  circuit  court. 

If  it  be  conceded  that  appellant's  dalm  for 
damages  to  his  own  automobile  constituted 
a  proper  subject  for  a  counterclaim,  we  think 
that  neither  the  fact  that  it  was  filed  nor  the 
fact  that  an  appeal  was  taken  from  the  Judg- 
ment of  the  Justice  of  the  peace  precluded  ap- 
pellant from  filing  his  motion  to  quash  the 
service  when  the  state  of  the  record  permit*      ^^^  i 

ted  that  motion  to  be  filed.    Nor  does  the  ap.^    VjOOQ  IC 
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peal  to  tbls  court  bare  the  effect  of  entering 
hlB  appearance  here. 

The  authority  for  this  suit  against  appel- 
lant as  a  resident  of  Crawford  county,  where 
he  was  served  with  process,  In  the  courts  of 
Sebastian  county.  Is  foqnd  in  section  6074  of 
Klrby's  Digest,  which  section  reads  as  fol- 
lows: 

"Sea  8074.  Where  any  action  embraced  in 
section  6072  is  against  several  defendants,  the 
piaintiS  shall  not  be  entitled  to  judgment  against 
any  of  them  on  the  service  of  a  summons  in  any 
other  county  than  that  in  which  the  action  is 
brought,  where  no  one  of  the  defendants  is  sum- 
moned in  that  county  or  resided  therein  at  the 
commencement  of  the  action,  or  where,  if  any  of 
them  resided,  or  were  summoned  in  that  county, 
the  action  is  discontinued  or  dismissed  as  to 
them,  or  judgment  therein  Is  rendered  in  their 
favor,  unless  the  defendant  summoned  in  an- 
other counbr,  having  appeared  in  the  action, 
failed  to  object  before  the  judgment  to  its  pro- 
ceeding against  him." 

This  section  has  been  several  times  con- 
strued by  this  court  In  the  case  of  Weml- 
mont  V.  State,  101  Ark.  219,  142  S.  W.  198, 
Ann.  Gas.  1913D,  1156,  Justice  Frauenthal, 
speaking  for  the  court,  said: 

"It  is  the  policy  and  spirit  of  our  law,  enact- 
ed into  statute  by  our  Legislature,  that  every 
defendant  shall  be  sued  in  the  township  or  coun- 
ty of  his  residence.  To  this  general  principle 
there  are  statutory  exceptions,  chiefly  in  cases 
where  there  is  a  ]olnt  liability  against  two  or 
more  defendants  residing  In  different  counties. 
In  such  cases  it  is  provided  that  suits  may  be 
brought  in  the  county  of  the  residence  of  any  of 
the  defendants,  and  service  of  summons  can  then 
be  had  upon  the  other  defendants  in  any  county, 
thereby  giving  jurisdiction  over  their  persons  to 
the  court  wherein  the  suit  is  thus  instituted. 
Kirby's  Digest,  ig  6072  and  4558.  But,  before 
this  jurisdiction  can  be  acquired  by  virtue  of 
these  statutes  over  the  person  of  such  defend- 
ants nonresident  of  the  county  wherein  the  suit 
is  instituted,  it  is  essential  that  the  defendant 
resident  of  the  county  where  the  suit  is  brought 
shall  be  a  bona  fide  defendant.  By  our  statute, 
it  is  further  provided  that,  before  judgment 
can  be  had  against  such  nonresident  defendants, 
a  judgment  must  be  obtained  against  the  resi- 
dent defendant.     Kirby's  Digest,  S  6074." 

In  the  case  of  Wood  v.  Stewart,  81  Ark.  41. 
06  8.  W.  711,  the  service  was  had  on  defend- 
ant Bell  In  Miller  county  and  on  bis  codefend- 
ant,  Stewart,  in  Crawford  county,  where  the 
suit  was  brought  It  was  later  alleged  by 
Stewart  In  an  attack  which  he  made  on  the 
judgment,  that  he  had  been  Joined  In  the  suit 
only  for  the  purpose  of  procuring  service  on 
Bell  in  Crawford  county,  and  not  for  the 
purpose  of  enforcing  the  Judgment  against 
him.  The  court  of  course,  refused  him  the 
right  to  make  this  showing,  and  in  dlscnssing 
the  service  of  process  there  had  said: 

"In  the  action  against  Bell  and  Stewart  in 
the  circuit  court  Bell  did  appear  and  object  to 
the  proceeding  against  him,  but  the  judgment 
against  bis  codefendant,  who  resided  in  the 
county,  barred  him  absolutely  from  objecting 
to  the  exercise  of  the  court's  jurisdiction.    He 


was  bound  to  submit  to  that  jurisdiction  unless 
the  action  had  been  discontinued  or  dismissed 
as   to   Stewart   or   judgment   rendered   in    his 

(Stewart's)  favor." 

In  the  case  of  Stlewel  t.  Borman,  63  Ark. 
30,  37  S.  W.  404,  Abe,  Joe,  Ed,  and  Harry 
Stlewel  were  sued  in  the  Johnson  circuit 
court  for  damages  for  personal  injuries.  The 
three  defendants  last  named  answered  and 
denied  any  ownership  or  interest  in  the  mine 
where  the  injury  occurred  for  which  the 
damages  were  asked.  The  remaining  defend- 
ant did  not  answer,  but  filed  a  motion  to 
quash  the  smnmons  as  to  himsftlf  on  tbe 
ground  ttiat  he  was  illegally  served  with  pro- 
cess In  Pulaski  county  ;  the  suit  having  been 
brought  in  Johnson  county.  A  verdict  was 
returned  in  favor  of  Joe  and  Harry  Stlewel 
and  against  Abe  and  Ed  StieweL  Upon  ap- 
peal to  this  court  the  Judgment  was  re- 
versed as  to  Kd  Stlewel,  whereupon,  in  a  dis- 
cussion of  the  sufficiency  of  the  service  of 
process  as  to  Abe  Stlewel,  the  court  said: 

"As  to  the  sufficiency  of  the  service  of  the 
summons  upon  Abe  Stiewel  In  Pnlaski  county 
for  a  basis  of  judgment  against  him,  section 
5698  of  Sandels  &  Hill's  Digest  (section  6074 
of  Kirby's  Digest)  is  decisive.  That  section  Is 
as  follows:  (After  quoting  the  section  the  opin- 
ion continues:]  According  to  this  statute,  ap- 
pellee is  not  entitled  to  judgment  in  this  action 
against  At>e  Stiewel,  although  he  may  be  entitled 
to  recover  against  him,  unless  judgment  is  re- 
covered against  one  of  the  defendants  who  re- 
sided in  the  county  in  which  the  action  was 
brought  at  its  commencement  or  was  summoned 
in  such  county,  or  he  fails  to  object  before 
judgment  to  Its  proceeding  against  him." 

Appellee  strongly  Insists  that  apiiellant 
made  the  Justice  court  his  own  fonim  when 
he  filed  his  counterclaim,  and  that  he  can- 
not therefore  now  question  the  process  by 
which  be  was  brought  into  court  But  as 
has  been  shown,  he  never  came  voluntarily 
into  court  and  he  filed  his  answer  and  cross- 
complaint  only  after  his  motion  had  been 
overruled,  and  this  motion  was  renewed  and 
pressed  at  every  opportunity.  Section  6074 
gives  the  defendant  who  is  sued  ui>on  a  tran- 
sitory cause  of  action  in  a  county  other  than 
that  in  which  he  resides,  or  was  served  with 
process,  the  right  to  object  to  the  service  at 
any  time  before  Judgment  is  rendered  against 
him,  except  upon  the  conditions  there  stated, 
and  the  statute  makes  no  exception  against 
the  defendant  thus  served  who  has  filed  an 
answer  and  counterclaim,  and  we  cannot  read 
the  exception  into  the  statute.  When  the 
nonsuit  was  taken  as  to  Hugo  Seelblnder  ap- 
pellant's right  to  object  to  the  service  arose, 
and  he  could  not  object  before  that  tUne^  but 
the  objection  was  made  in  apt  time^  and 
should  have  been  sustained,  and  for  the  er- 
ror of  the  court  In  not  sustaining  .his  motion 
the  Judgment  will  be  leversed,  and  the  cause 
dismissed. 
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GBA^UNO  I/TJMBER  CO.  y.  HBMING- 
WAT.    (No.  64.) 

(Soprem*  Goort  of  Arkansas.    June  12,  1916.) 

1.  Loea  AND  liOaoiNS  4=38(5)  —  Hauubq 

Loos  —  OONTRAOIS  —  BBEJlOH  —  E/VIOBNOB 
— SUFFICHNCT. 

Where  plaintiff  had  a  contract  to  haul  tim- 
ber Tarioos  distances  at  varioos  prices,  he  could 
not.  on  alleged  breach,  and  on  eWdoice  that, 
hauling  a  certain  number  of  feet  of  timber  for  a 
certain  distance,  he  would  have  made  a  certain 
profit,  recoTCP  such  sum,  since  he  might  not  have 
made  a  profit  hauling  other  distances,  and  might 
have  been  required  to  haul  for  various  distances. 
[Ed.  Note. — For  other  cases,  see  Logs  and 
Lomng,  Cent.  Dig.  {{  16,  17;  Dec  Dig.  <S=3 
8(5).] 

2.  Loos  AND  LOOOINO  €=>8(5)  —  Hattliwo 
Logs  —  Oontbaotb  —  Bbeaoh  —  Dauaoeb 
— BuBDEN  or  Pboof. 

One  alleging  breach  of  contract  to  haul  logs 
has  the  burden  of  proving  his  damages  by  way 
of  lost  profits. 

[Ed.  Note. — For  other  cases,  see  Logs  and  Log- 
ting,  (Teat.  Dig.  if  16,  17 ;   Dec.  Dig.  <3=>S(5).] 

3.  LooB  AND  Looame  «=38(6)  —  BAtruNa 

LOOB  —  OONTBACTB  —  BbEAOH  —  OONDOKA- 

Tion. 
The  mere  fact  that  defendant,  who  had  hired 
plaintifF  to  haul  logs,  complained  that  the  work 
was  unsatisfactory,  did  not  amount  to  waiver  of 
the  breach  of  contract,  and  would  not  support 
instmction  permitting  verdict  for  plaintiff  it  his 
breach  was  condoned. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging.  Cent  Dig.  $S  16,  17;  Dec.  Dig.  «=» 
8(5).] 

4.  (}oNTBACTS  «=»67— Validity  — MuTUALiTT 

OF  (^NSIDBBAXIOM. 

Where  defendant  hired  plaintiff  to  haul  logs 
at  certain  rates,  as  plaintiff  alleged  for  an  en- 
tire year,  the  contract  was  not  enforceable  where 
plaintiff  was  in  no  way  bound  to  perform;  there 
i>eiiig  no  mutuality  of  consideration. 

[Ed.  Note.— 'For  other  cases,  see  Contracts, 
Cent  Dig.  {f  345,  352,  358;   Dec.  Dig.  <S=b57.] 

Appeal  from  Circuit  Court,  Desha  Ootin- 
ty;  Jas.  C.  E^oz,  Special  Judge. 

Action  by  0.  C.  Hemingway,  Jr.,  against 
the  Grayling  Lumber  (Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed and  remanded. 

J.  Bernhardt,  of  Arkansas  City,  and  Sam 
Frauenthal,  of  Little  Rock,  for  appellant  F. 
M.  Rogers,  of  Arkansas  City,  for  appeUee. 


HART,  J.  C.  a  Hemingway,  Jr.,  sued  the 
Grayling  Lnmber  Company  to  recover  dam- 
ages for  a  breach  of  an  alleged  contract  by 
which  be  was  employed  to  haul  and  deliv- 
er logs  for  said  company. 

The  plaintiff  alleges  that  Hemingway  en- 
tered Into  a  verbal  contract  with  the  Grayling 
Lnmber  Company  in  February,  1915,  to  haul 
and  deliver  logs  to  the  company  for  the 
balance  of  the  year  1915;  that  tbe  com- 
pany agreed  to  pay  blm  for  the  hauling  as 
follows:  For  aU  logs  delivered,  where  haul- 
ed a  distance  not  exceeding  one-quarter  of  a 
mile,  $2  per  1,000  feet;  for  aU  logs  delivered 
where  hanled  a  distance  exceeding  one-qua» 


ter  of  a  mile,  but  not  exceeding  one-half  of 
a  mile,  |2.50  per  1,000  feet;  all  logs  deliv- 
ered which  were  hauled  over  one-half  of  a 
mile,  but  not  exceeding  three-quarters  of  a 
mile,  $3  per  1,000  feet ;  all  logs  hanled  over 
three-quartens  of  a  mile,  and  not  exceeding 
one  mile,  $3.50  per  1,000  feet  The  plaintiff 
further  alleged  that  he  entered  upon  the  per- 
formance of  the  contract  and  hanled  logs 
thereunder  until  May  13,  1915,  at  which  time 
the  lumber  company  without  cause  refused 
to  permit  him  to  further  perform  the  con- 
tract The  material  facts  are  as  follows: 
C.  C.  HendngvTay,  Jr.,  testified: 
"B.  J.  Terry  was  the  local  manager  of  the  lum- 
ber company.  I  had  a  logging  outfit  which  con- 
vsted  of  40  mules  and  8  wagons  and  tents.  Five 
mules  constituted  a  tenm  for  a  log  wagon.  I 
had  done  some  logging  for  the  company  in  1914. 
My  father  acted  as  my  agent  in  making  that 
contract  In  February,  1915,  Mr.  Terry  came 
to  me  and  asked  me  to  go  to  work  logging  for  the 
mill.  I  told  him  I  would  not  put  my  team  in 
the  mud,  water,  and  ice  unless  he  guaranteed  me 
work  for  the  balance  of  the  year  1915.  He  told 
me  to  go  ahead,  and  asked  me  how  long  it  would 
take  me  to  get  ready.  I  told  him  that  it  would 
take  me  three  or  four  days  to  get  my  outfit  to- 
gether and  move  it.  I  moved  out  on  the  job  and 
hauled  logs  until  In  April,  when  I  went  to  Mr. 
Terry  and  asked  bim  again  about  the  job.  I 
needed  new  equipments,  such  as  tents  and  har- 
ness, and  I  had  beard  rumors  to  the  effect  that 
the  logging  wonld  be  shut  down.  Terry  told  me 
to  get  the  additional  equipment  and  proceed  with 
the  work.  I  did  so,  and  about  the  13th  day  of 
May  I  again  heard  rumors  that  the  mill  would 
stop  the  work  of  logging  and  went  to  see  Mr. 
Terry  about  it.  On  tnat  day  Terry  notified  me 
to  stop  work.  I  endeavored  to  get  other  work 
after  that  but  was  unable  to  do  so.  I  turned 
back  some  of  the  mules  which  I  had  not  paid  for. 
I  had  not  been  able  to  make  any  money  up  to 
the  time  I  was  discharged.  This  was  on  ac- 
count of  the  weather  conditions,  which  made  the 
hauling  very  heavy.  The  roads  were  getting  bet- 
ter in  May,  so  that  thereafter  I  could  have  made 
a  profit  on  the  hauling.  After  the  time  I  was 
discharged  I  could  have  hauled  with  each  team 
an  average  of  8,000  feet  a  day.  The  price  I 
would  receive  would  be  $2.50  per  1,000  feet  for 
hauling  from  a  turn-round  to  one-half  mile. 
I  could  have  worked  22  days  a  month.  I  would 
have  made  $20  per  day  each  team,  and  $412.75 
of  that  would  have  been  profit  My  profits  with 
eight  teams  counting  22  days  as  a  month  would 
amount  to  $2,250  per  month." 

The  testimony  of  the  plaintiff  was  cor- 
roborated by  other  witnesses. 
For  the  defendant  B.  J.  Terry  testified  : 
"I  did  not  employ  the  plaintiff  in  1914.  I  did 
employ  his  father  for  that  year  to  haul  logs  for 
the  lumber  company.  I  never  made  any  con- 
tract with  plaintiff  on  behalf  of  the  company.  I 
told  the  plaintiCCs  father  that  he  could  go  to 
work  logging  the  mill  in  1915  with  the  under- 
standing that  it  would  have  to  be  mutually  sat- 
isfactory. I  knew  that  his  son  was  working 
with  him.  I  never  agreed  to  keep  them  in  work 
for  any  particular  length  of  time.  During  tbe 
whole  time  they  worked  in  1915  their  work  was 
unsatisfactory.  I  repeatedly  told  them  that 
their  work  was  not  satisfactory,  and  urged  them 
to  do  better.  The  woods  foreman  and  his  as- 
sistant corroborated  the  testimony  of  Terry  as 
to  the  manner  in  which  plaintiff  did  his  work. 
They  said  that  frequently  he  would  leave  logs 
and  go  to  another  place  and  commence  hauling; 
that  they  would 
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and  make  him  go  back  and  clean  np  the  logs.  It 
was  also  shown  on  the  part  of  the  defendant 
that  Terry  had  told  the  plaintiff  and  his  father 
that  the  price  for  hanling  would  be  decreased 
when  the  weather  conditions  got  better. 

The  jury  returned  a  verdict  for  the  plain- 
tiff In  the  sum  of  $3,000,  and  the  defendant 
lumber  company  bas  appealed. 

[1,  2]  It  is  Insisted  by  counsel  for  the  de- 
fendant that  the  evidence  Is  not  legally  suffl- 
cieut  to  sustain  the  verdict  They  point 
to  the  fact  that  plaintiff  bases  his  right  to 
recover  on  his  testimony  to  the  effect  that 
each  team  could  haul  on  an  average  of  8,000 
feet  per  day,  and  that  he  would  receive  $2.50 
for  hauling  from  a  turn-round  of  a  one-half 
mile.  There  Is  no  testimony  In  the  record 
to  support  a  finding  that  plaintiff  could 
have  made  the  haul  as  testified  to  by  him. 
There  were  several  distances  which  his  com- 
plaint alleges  that  he  was  to  haul  logs  and 
the  prices  varied  with  the  distance.  There 
Is  a  total  lack  of  evidence  to  show  that  any 
of  the  hauling  which  he  would  have  done  In 
the  future  would  have  been  for  a  distance 
exceeding  one-quarter,  bat  not  exceeding  one- 
half,  of  a  mile.  He  might  have  been  assign- 
ed to  the  task  of  hauling  for  a  greater  dis- 
tance, and,  for  aught  that  appears  from  the 
record,  he  might  not  have  made  any  profit 
In  hauling  the  Increased  distance.  The  bur- 
den was  on  him  to  show  what  his  profits 
would  have  been.  In  other  words,  la  order 
to  recover  damages  for  an  alleged  breach  of 
the  contract,  It  was  Incumbent  upon  the 
plaintiff  to  show  that  he  would  have  been  as- 
signed the  task  of  hauling  more  than  a 
quarter  of  a  mile,  and  not  exceeding  a 
half  of  a  mile,  before  be  can  recover  for 
hauling  that  distance.  Proof  that  be  could 
have  made  a  profit  in  hauling  that  distance 
does  not  tend  to  prove  that  the  defendant 
company  would  have  assigned  him  work  at 
that  distance  for  the  balance  of  the  year. 

[3]  Counsel  for  the  defendant  also  Insists 
that  the  court  erred  In  giving  in  its  modified 
form  Instruction  No.  3,  as  follows: 

"(3)  If  the  jury  find  from  the  evidence  that 
there  was  a  contract  between  the  parties,  and 
that  the  plaintiff  breached  it,  then  the  defendant 
will  not  be  liable  in  this  action,  unless  you  fur- 
ther find  from  a  preponderance  of  the  evidence 
that  such  breach  was  condoned." 

The  modification  consisted  In  these  words 
"unless  you  further  find  from  a  preponder- 
ance of  the  evidence  that  such  breach  was 
condoned."  We  think  the  addition  of  these 
words  to  the  Instruction  rendered  It  mislead- 
ing and  prejudicial  to  the  rights  of  the  de- 
fendant. The  testimony  on  the  part  of  the 
defendant  shows  that  the  work  of  the  plain- 


tiff and  his  father  was  not  performed  In  a 
satisfactory  manner  during  the  year  1915. 
The  local  manager  of  the  defendant  testified 
that  he  had  occasion  frequently  to  complain 
At  the  plaintiff  and  to  urge  that  he  and  his 
father  do  their  work  in  a  more  efficient 
manner.  The  mere  fact  that  a  master  repri- 
mands his  servant  for  not  performing  bis 
work  In  an  efficient  manner  does  not  waive 
his  right  to  discbarge  his  servant  for  ineffi- 
ciency. So  here  the  mere  fact  that  the  fle- 
fendant  complained  to  the  plaintiff  that  he 
was  not  performing  his  contract  according 
to  its  terms  did  not  amonnt  to  a  waiver  of 
such  breach  of  the  contract. 

[4]  Again,  it  is  contended  by  counsel  for 
the  plaintiff  that  the  court  erred  in  refusing 
to  give  instruction  No.  5,  The  instruction 
reads  as  follows: 

"(5)  The  court  instructs  the  jury  that,  in  or- 
der that  a  contract  be  entirely  binding  and  le- 
gal, the  observance  of  its  terms  and  conditiona 
must  be  binding  upon  all  the  parties  thereto. 
So,  if  the  jury  believe  from  tlie  preponderance  of 
the  testimony  in  this  case  that  the  terms  of  the 
contract  sued  on  left  it  entirely  optional  with 
the  plaintiS  whether  or  not  be  would  perform 
his  promise,  if  you  find  there  was  a  promise, 
then  this  contract  would  not  be  binding  on  the 
defendant,  and  you  should  find  for  the  defend- 
ant" 

We  think  the  court  erred  In  refusing  to 
give  this  Instruction.  It  is  a  general  prin- 
ciple in  the  law  of  contracts  that  an  agree- 
ment entered  Into  between  parties  to  a  con- 
tract In  order  to  be  binding  must  be  mutual ; 
and  this  is  especially  so  when  the  considera- 
tion consists  of  mutual  promises.  In  such 
cases,  if  It  appears  that  the  one  party  never 
was  bound  on  his  part  to  do  the  act  which 
forms  the  consideration  for  the  promise  of 
the  other,  the  agreement  is  void  for  want  of 
mutuality.  Eldorado  Ice  &  Planing  Mill  Co.  v. 
Klnard,  96  Ark.  181,  131  S.  W.  460;  St  L.  L 
M.  &  S.  By.  Co.  V.  Clark,  90  Ark.  501.  119 
S.  W.  825.  The  Jury  might  have  found  from 
the  evidence  that  the  plaintiff  was  under 
no  legal  obligation  to  haul  logs  for  the  de- 
fendant any  longer  than  he  chose,  and  on 
this  account  the  agreement  was  void  for 
want  of  mutuality.  Even  if  the  Jury  should 
find  that  the  defendant  had  agreed  to  em- 
ploy the  plaintiff  to  haul  logs  for  the  balance 
of  the  year  1915,  the  defendant  had  a  right 
to  have  its  contention  on  this  phase  of  the 
case  submitted  to  the  jury  in  concrete  form, 
and  this  was  not  done  in  any  instruction  giv- 
en by  the  court 

For  the  errors  indicated  in  the  opinion, 
the  judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  triaL 
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BUTLESR  COUNTY  R.  CO.  r.  BXUM. 
(No.  86.) 

(Supreme  Court  of  Arkanaas.     June  6,  1916.) 

L  Affkai.  aitd  Ebbob  «s9068(1)— Pubaojho 
€=>236(1) — DiBCBsnoN  or  Tbiai.  Coubt— 

AXBNDKENT    OF    P1.KADINO8. 

Large  discretion  is  vested  in  trial  courts  in 
the  matter  of  pen^tting  amendments  to  plead- 
ings, and  their  allowanee  of  amendments  before 
tbi  trial,  dorinK  the  trial  and  even  after  the 
eridence  boa  all  been  taken  to  conform  to  the 
proof,  will  be  snstained,  unless  there  is  a  mani- 
fest abnse  of  discretion. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Die.  {{  8826,  3826:  Dec  Di^. 
€=>S09(1):  Pleadlnc,  Cent.  Dig.   i  601;  Dec. 

Die.  «=»25ea).] 

2.  Pleading  «=>236(6)— Tbial  CouBt'a  Dis- 

CBETION — AlCBNDlCKNT. 

In  a  passenger's  action  for  damages  from 
raising  and  abase  by  dranken  passengers  and 
the  tearing  op  of  her  bosket  of  clothes,  seeking 
to  recover  actnal  damages  for  mental  anguish 
and  panitive  damages,  trial  court's  allowance  of 
a  tnal  amendment  to  the  complaint  alleging 
that  plaintiff  was  made  violently  sick  by  to- 
bacco smoke  wrongfully  permitted  on  the  train, 
to  supply  the  necessary  allegation  to  support 
damages  for  meotal  anguish,  was  not  an  abuse 
of  its  discretion,  as  it  was  not  inconsistent  with 
the  claim  for  damages  set  up  in  the  complaint 
and  should  not  have  surprised  the  defeodant. 

[£d.  Note.— Fbr  other  cases,  see  Pleading, 
Cent  Dig.  {601;  Dae.  Dig.  «s»286<6).] 

a  Afpeai,  and   Bbbob   «=s>286<2)  —  Tbiai. 

AlIBNDMXNT— OBJBCnOir. 

Kven  if  defendant  in  such  case  was  sur- 
prised by  the  amendment,  it  was  its  duty  to 
We  a^ed  the  court  to  suspend  the  trial  or 
ccntinoe  tbe  case  before  it  could  complain. 

[lid.  Note. — For  other  cases,  see  Appeal  and 
Errur,  Cent.  Dig.  |  1385 ;   Dec.  Dig.  <g=>236(2).] 

i.  CABBixBa    «s>318(l)—PABSBNaxB»— Action 

FOB  DAMAOBS— SUFncIXHOT  OF  EVIDENCB. 

In  a  passenger's  action  for  damages  for  the 
cursing  and  abuse  received  from  drunken  pas- 
spn^ers,  the  damage  to  a  basket  of  clothes,  and 
sickness  from  smoke  in  the  car,  evidence  held 
to  sustain  a  verdict  for  plaintiff  for  $100. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ff  1307,  1308;  Dec.  Dig.  <8=»318a)J 

5.  Cabhiebs  ^=3284(1)— Removal  of  Pabssn- 
gebs^Statotk. 

Under  Acts  1909,  p.  90,  making  conductors 
peace  officers  with  power  to  arrest  drunken  per- 
sons on  their  trains,  it  was  the  duty  of  a  con- 
ductor, when  a  woman  passenger  called  his  at- 
tention to  the  Intoxicated  condition  of  other 
passengers,  to  have  arrested  them  and  handed 
them  over  to  some  peace  officer  at  the  first  op- 
portunity. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  H  1125,  1127;  Dec/Dig.  «=>284(1).] 

6.  Cabbikbs  $=>310(3)— Aohon  fob  Dakaoxs 
— ExcBssivi  Verdict. 

A  verdict  in  the  sum  of  $100  in  a  woman 
passenger's  action  for  damages  from  the  curs- 
ing and  abuse  of  drunken  passengers,  the  sick- 
ness from  the  smoke  in  the  car,  and  damages  to 
a  basket  of  dothes,  was  not  excessive. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  If  1844,  1345;  Dec  Dig.  «=>31»(3)J 

Appeal  from  Clrcnlt  Court,  Clay  County; 

3.  F.  Gautney,  Judge. 

Action  by  Nancy  Exnm  against  the  Butler 
Coiuty  Railroad  Company.     Judgment  for 


plaintiff  for  $100,  and  both  parties  appeal. 
Affirmed. 

The  appellee  sued  appellant,  alleging  that 
It  was  operating  a  railroad  from  Poplar 
Bluff,  Mo„  to  Plggott  Ark.;  that  appellee 
purchased  a  ticket  at  Poplar  Bluff  for  Pol- 
lard, on  appellant's  line ;  that,  she  and  ber 
four  children  were  passengers  on  the  train; 
that  appellant  unlawfully  permitted  drunken 
persons  to  get  on  the  train,  and  that  tbuy 
abused  appellee,  cursing  her,  tearing  up  her 
basket  and  scattering  its  contents  over  the 
car,  calling  her  vile  names  and  using  vulgar 
language  In  ber  presence;  that  ber  basket  of 
clothing  was  damaged  In  the  sum  of  $10, 
and  that  she  suffered  mental  anguish  in  the 
sum  of  $1,000.  She  prayed  for  actual  dam- 
ages In  the  sum  of  $10,  damages  for  mental 
anguish  In  the  sum  of  $1,000,  and  for  puni- 
tive damages  in  the  sum  of  $1,000,  making  a 
total  of  $2,010. 

The  appellant  answered  denying  the  ma- 
terial allegations  of  the  complaint  and  set- 
ting up  that  whatever  damage  was  done  to 
appellee's  basket  was  settle.1  for  by  the  par- 
ties who  did  such  damage,  and  that  appellee 
accepted  the  amount  paid  her  by  them  as  a 
full  settlement  After  the  answer  was  filed 
and  the  evidence  was  being  adduced  appel- 
lee was  permitted,  over  the  objection  of  ap- 
pellant, to  amend  her  complaint  by  alleging 
"that  she  was  made  violently  sick  by  reason 
of  tobacco  smoke  wrongfully  permitted  on 
the  train." 

There  was  testimony  on  the  part  of  appellee 
tending  to  sustain  the  allegations  of  her 
complaint  She  testified  that  men  got  on  the 
train  who  were  drunk,  and  in  the  presence  of 
a  large  crowd  of  passengers  on  the  train 
they  were  cursing,  and  their  conduct  made 
ber  nervous.  She  says  that  men  were  smok- 
ing In  the  car.  She  called  the  attention  of 
the  auditor  and  the  conductor  to  that  and 
they  requested  the  men  to  quit  smoking,  as 
there  were  ladies  in  the  car.  The  car  was 
absolutely  full  of  smoke.  She  could  hardly 
get  her  breath,  and  "it  made  her  si<^  with 
a  headache,"  and  she  was  "going  to  vom- 
it." The  m«i  riding  on  the  train  tore  up  her 
basket  She  told  the  conductor  of  it  and  the 
man  said,  "Toti  are  a  damned  liar."  The 
conductor  looked  at  him,  but  never  said  a 
word.  One  of  the  drunken  men,  when  his  at- 
tention was  called  to  the  fact  that  there  were 
ladles  In  the  car,  said:  "God  damn  the  la- 
dles; lefs  drink.  He  cursed  us  and  black- 
guarded us  and  drank."  She  saw  three 
quarts  of  whisky.  She  "didn't  hear  the  train- 
men say  a  word  to  protect  us."  The  dotbes 
had  day  mud  all  over  them  where  the  men 
had  walked  on  them.  They  tore  up  the  bas- 
ket in  which  she  had  the  dothes  and  threw 
it  out  of  the  window.  She  stated  on  cross- 
examination  that  the  men  asked  her  what 
the  basket  was  worth,  and  her  sister  told 
them  a  dollar,  and  they  gave  a  dollar 
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boy,  to  wbldi  she  made  no  objection.  The 
boy  might  bave  put  the  dollar  In  her  pocket- 
book;  tf  so,  she  got  It. 

The  appellee's  testimony  was  substantially 
corroborated  by  the  testimony  of  her  sister, 
who  was  at  the  same  time  a  passenger  on 
the  train.  The  testimony  on  behalf  of  the 
appellant  was  to  the  effect  that  there  was 
no  one  drunk  on  the  car  on  the  occasion  men- 
tioned by  the  appellee.  Passengers  who  were 
on  the  same  car  with  appellee  testified  that 
they  were  In  position  to  see  and  hear  what 
was  said  and  done.  One  of  these  witnesses 
stated  that  the  lady's  basket  was  setting  be- 
tween two  seats,  a  part  of  it  extending  out 
in  the  aisle.  A  man  by  the  name  of  Farmer 
came  along  and  picked  up  the  basket  to  set 
It  on  another  seat  When  he  took  hold  of  the 
basket  the  handle  came  off  and  some  of  the 
clothes  fell  on  the  floor.  Appellee  said  if 
they  would  pay  her  a  dollar  it  would  be  set- 
tled and  they  paid  it 

The  conductor  and  the  auditor,  in  their 
testimony,  denied  that  there  was  any  dis- 
turbance on  the  train  or  any  abusive  or  in- 
sulting language.  They  did  not  permit 
drunken  men  to  get  on  the  car  because  It  was 
a  violation  of  the  law  for  them  to  do  so. 
There  were  some  men  on  the  car  who  were 
smoking,  and  the  auditor  asked  them  to  quit, 
and  they  did  so.  The  conductor  testified  that 
there  was  not  any  profane  or  abusive  lan- 
guage used;  stated  that  the  general  conduct 
of  the  passengers  on  the  train  was  good; 
that  the  appellee  made  no  complaint  about 
smoking  or  objectionable  words  in  the  car. 

There  was  a  Judgment  in  favor  of  the  ap- 
pellee in  the  sum  of  $100,  and  both  parties 
liave  appealed. 

Spence  &  Dudley,  oi  PIggott,  for  appellant 
G.  T.  Bloodworth,  of  Coming,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above.) 
[1]  Large  discretion  is  vested  in  trial  courts 
under  our  statute  and  decisions  in  the  matter 
of  permitting  amendments  to  pleadings.  The 
ruling  of  a  trial  court  in  allowing  amend- 
ments before  the  trial  has  commenced,  and 
after  it  has  begun  and  before  it  is  ended,  and 
even  after  the  evidence  has  all  been  taken 
to  conform  to  the  proof,  will  be  sustained, 
unless  there  is  a  manifest  abuse  of  discre- 
tion.   American  Bonding  Co.  v.  Morris,  104 


Ark.  276,  148  S.  W.  619;  Oakleaf  Mill  Co.  r. 
Cooper,  108  Ark.  82,  148  S.  W.  130;  Racfcer 
V.  Martin,  94  Ark.  386,  128  S.  W.  1062;  Mc- 
Fadden  v.  Stark,  58  Ark.  7,  22  S.  W.  884. 

[2, 3]  Appellant  could  not  have  been  sur- 
prised by  the  amendment  It  was  not  incon- 
sistent with  the  claim  for  damages  set  np  in 
the  complaint  The  effect  of  the  amendment 
was  not  to  change  the  cause  of  action,  but 
only  to  sapply  the  necessary  allegation  to 
support  appellee's  prayer  for  damages  for 
mental  anguish.  But  even  if  appellant  had 
been  surprised,  It  was  its  duty  to  bave  asked 
the  court  to  8nsgi>end  the  trial  or  continue 
the  case  before  it  could  complain.  See  St  L., 
I.  M.  &  S.  Ry.  Co.  V.  Power,  67  Ark.  142,  53 
S.  W.  572.  The  appellant  was  not  prejudiced 
by  the  court's  ruling. 

[4]  The  only  other  ground  urged  for  a  re- 
versal is  that  there  was  no  evidence  to  sus- 
tain the  verdict  The  evidence  was  amply 
sufficient  to  sustain  the  verdict 

[5]  It  appears  from  the  testimony  on  be- 
half of  the  appellee  that  persons  on  the  train 
and  in  the  same  coach  with  her  were  permit- 
ted to  engage  in  a  scene  of  drunken  debauch- 
ery and  ribaldry.  They  absolutely  filled  the 
car  where  appellee  was  riding  with  smoke, 
whicdi  gave  her  a  headache  and  made  her 
sick  at  the  stomach.  It  was  the  duty  of  the 
conductor,  when  his  attention  was  called  to 
the  intoxicated  condition  of  these  persons  to 
have  arrested  them  and  handed  them  over  to 
some  peace  officer  at  the  first  opportunity. 
Act  44,  p.  99,  Acts  1900. 

The  puriwse  of  the  above  act  in  making 
conductors  peace  officers  and  giving  them 
power  to  arrest  dmnken  persons  on  their 
trains,  was  to  protect  passengers  from  Just 
such  Insults  and  Indignities  as  is  discovered 
by  the  testimony  on  behalf  of  appellee  in 
this  record.  The  Jury  accepted  the  testimony 
of  appellee,  therefore  assuming  that  the  testi- 
mony of  appeUee  was  true. 

[6]  A  verdict  in  the  sum  of  $100  is  but  a 
moderate  compensation  for  the  outrageous 
treatment  and  the  mental  and  physical  suf- 
fering which  she  endured  at  the  hands  of 
drunken  rowdies  as  the  direct  result  of  the 
negligence  of  appellant's  conductor  in  falling 
to  do  his  duty  under  the  clrcnmstancea. 

The  Judgment  is  therefore  correct,  and  it 
is  affirmed. 
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(No.  4104.) 

June  7, 


(Court  of  Criminal  Appeals  of  Texas. 
1916.) 

1.  HonoiDX    <a»ie7(l)— BVIPBNO&-A  DinBHT- 
BILITT. 

In  a  prosecution  for  assault  with  intent  to 
murder,  prosecutrix  haTin^  been  shot  through 
a  window  while  in  bed  at  night,  where  a  witness 
testified  that  the  accused  was  talking  with  her 
about  the  assaulted  person,  his  statement,  "I 

spends  my  money  on  the ,  and  if  she  don't 

treat  me  right  I  will  kill  her,"  was  sufficiently 
^entiiied  as  referring  to  the  assaulted  party 
and  admissible. 

[Ed.  Note. — For  other   cases,   gee  Homicide, 
C«it  Dig.  H  332,  333;   Dec.  Dig.  ®=>167a).] 
2l  Homicide  «=3234(6)— Evidencb— Identiti- 

cation  of  accttseo. 
In  a  prosecution  for  assault  with  intent  to 
murder,  prosecutrix  having  been  shot  through  a 
window  while  in  bed  at  night,  and  having  testi- 
fied that  the  accused  had  been  sleeping  with  her, 
knew  the  location  of  the  bed,  and  that  she  rec- 
ognized Ilia  voice,  it  was  not  necessary  to  sup- 
port conviction  that  she  could  and  did  see  and 
lecogniae  accused. 

[Ed.  Kote.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  487;   Dec.  Dig.  e=»234(6).] 

3.  Homicide  «=3230— Evidence— AsaAXii;!  to 

MUBDEB    —    ABIUTT    OF    ACCUSED    TO    SEE 

Pbosechtbix. 
In  a  prosecution  for  assault  with  intent  to 
murder,  prosecutrix  having  been  shot  through  a 
window  while  in  bed  at  night,  it  was  not  neoes- 
aary  to  a  conviction  that  defendant  could  see 
prosecutrix  on  the  bed,  where  the  record  shows 
that  he  had  beoi  aleeping  in  the  bed  with  her, 
knew  its  location,  that  it  was  next  to  the  win- 
dow, and  that  he  fired  directiy  through  this  win- 
dow. 

[Ed.  Note. — For  otiter  cases,  see  Homicide, 
Cent  Dig.  i  478;  Dec.  Dig.  «=;>230.] 

4  CancmAL  Law  «a»940  —  New  Tbiai.  — 

GBOUKDB— NBWI.T  Discovekbd  Bvidbncb. 
In  a  prosecution  for  assault  with  intent  to 
mnrder,  where  prosecutrix  was  shot  through  a 
window  while  in  bed,  refusal  of  a  new  trial  on 
tbe  ground  that  witnesses  would  swear  that 
^ce  the  trial  they  have  gone  to  the  house  in 
tbe  nighttime,  one  I;ring  on  the  bed  and  the 
other  standing  just  outside  the  window,  and 
that  a  person  lying  on  the  bed  could  not  recog- 
nize a  persota  on  the  outside  of  the  window  in 
the  ni^ttime  when  no  moon  was  shining,  was 
Bot  error,  rinoe  there  is  no  contention  that  one 
could  not  hear  another  speak,  or  could  not  see 
the  bulk  of  some  one  standing  outside,  and  the 
teatimoiiy  of  prosecutrix  was  that  she  recognis- 
ed defendant  by  his  voice,  and  saw  him. 

[Ed.  Note. — For  other  cases,  see  Oriminal 
Uw.  Gent  Dig.  H  2324-2327;  Dee.  Dig.  <Se9 
WO.f 

Appeal  from  District  .Court,  Taylor  Conn- 
ty;  W.  P.  Mahaffey,  Special  Judge. 

Dee  £^arkB  was  convicted  of  assault  to 
mnrder,  and  be  appeals.   Affirmed. 

Harry  Tom  King,  of  Abilene,  for  appellant. 
CL  C.  McDooald,  Asst.  Atty.  Oen.,  for  the 
SUta 

HARPBR,  J.  Appellant  was  convicted  of 
aaaanlt  to  marder,  and  his  punishment  assess- 
ed at  two  yeai«f  confinement  In  the  state  pen- 
itentiary. 

[1]  In  Che  flnt  bDl  of  excepttons  It  Is  con- 


tended that  the  court  erred  In  permitting  the 
witness  Hattle  Chandler  to  testify  as  herein- 
after related.  She  testified  that  she  and 
Ethel  Wyatt  were  at  an  entertainment  given 
at  the  residence  of  Tom  Smith ;  that  while 
there  appellant  also  came  to  tbe  entertain- 
ment, and  while  there  had  a  conversation 
with  her,  and  she  testified: 

"He  was  talking  to  me  about  Ethel  Wyatt. 
He  asked  me  who  she  was  with,  and  I  told  him 
she  was  by  herself,  and  be  asked  me  bad  she  said 
anything  about  him,  and  I  told  him  'No,'  and  he 
snid,  'Well,'  be  says,  *I  spends  my  money  on  the 
son  of  a  bitch,  and  if  she  don't  treat  me  right 
I  will  UU  her.' " 

Appellant  contends  that,  if  appellant  did 
use  this  language,  be  did  not  individnate 
Ethel  Wyatt.  We  think,  taking  the  conver- 
sation as  a  whole,  no  other  inference  could 
be  drawn;  for  tbe  v<ritness  says  be  was  talk- 
ing to  her  about  Ethel  Wyatt  at  the  time 
he  used  the  language  be  did.  Taking  also  tbe 
testimony  of  tbe  prosecuting  witness,  Ethel 
Wyatt,  as  to  the  remarks  he  made  to  her  that 
evening,  it  is  clear  that,  if  appellant  made 
the  remark,  he  had  reference  to  Ethel  Wyatt, 
and  no  other  person.  The  prosecuting  wit- 
ness testified  to  going  from  the  party  to  her 
home  at  Judge  Tillet's,  she  staying  in  the 
servants'  bouse;  that  shortly  thereafter  she 
went  to  bed.    She  then  testifies: 

"The  first  thing  I  noticed  about  any  one  being 
around  there  was  when  Dee  Sparks  called  me  by 
my  name  three  times.  I  know  it  was  Dee  because 
I  saw  him.  I  recognized  him  also  by  his  voice. 
He  called  me  and  says,  'Ethel';  and  he  waited 
a  littie  while,  and  he  called  me  again,  and  he 
called  me  again,  and  he  says,  'Well,  then,  you 
ain't  going  to  talk  is  you?'  I  didn  t  s^  any- 
thing to  him,  and  he  says,  'Well,  you 

,  you  will  say  something.'     I  said  he 

called  me  three  times  by  m^  name,  Ethel.  And 
he  said,  'Well,  then  you  am't  going  to  talk  is 
you?'  and  I  didn't  say  anything  to  him,  and 

he  says,  'Well  you ,  you  will 

say  something.'  He  was  standing  right  up  to 
the  window  when  he  made  that  statement  The 
window  was  closed.  That  is  all  he  said.  I 
were  laying  on  the  bed  when  he  said  that,  where 
I  could  mak  out  tbe  window.  I  called  Mr. 
Tillet  and  it  was  a  good  while  before  I  got  him 
awake,  but  after  the  last  statement  that  he 
made  he  shot  me." 

[2-3]  The  shooting  was  placed  at  about  8 
o'clock  In  tbe  morning,  and  appellant  request- 
ed the  court  to  instruct  the  jury  "that  unless 
they  believed  beyond  a  reasonable  doubt  that 
Ethel  Wyatt  could  and  did  see  and  recognize 
appellant  to  acquit  him."  Under  the  evidence 
in  this  case,  wherein  the  prosecuting  witness 
testified  that  appellant  had  been  sleepins 
with  ber,  and  knew  tbe  location  of  tbe  bed  as 
being  next  to  the  window,  and  that  she  rec- 
ognized bis  voice,  it  would  not  entitle  appel- 
lant to  an  acquittal  if  she  did  not  see  ap- 
pellant. It  may  be  that  she  could  only 
see  tbe  bulk  of  a  person,  but  she  testifies 
positively  to  him  calling  ber  three  times,  and 
to  other  remarks,  and  that  she  knew  his 
voice;  Appellant  also  requested  the  court 
to  instruct  tbe  JUry  that  before  they  would 
be  authorized  to  convict  they  "must  believe 
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beyond  a  reasonable  doubt  that  appellant 
could  see  the  prosecutrix  on  the  bed."  This 
is  not  the  law,  and  the  court  did  not  err  in 
refusing  to  give  the  charge.  It  would  be  Im- 
material whether  be  could  see  her  or  not, 
when  the  record  shows  that  he  had  been 
sleeping  in  the  bed  with  prosecutrix,  knew 
its  location,  and  It  was  next  to  the  window, 
and  he  fired  directly  through  this  window; 
the  ball  striking  tbe  prosecutrix  in  the 
stomach. 

The  only  other  ground  alleged  is  that  the 
court  erred  in  refusing  to  grant  .a  new  trial 
on  account  of  alleged  newly  discovered  tes- 
timony. The  witnesses  swear  that  since 
the  trial  they  have  gone  to  this  house  in 
the  nighttime,  one  lying  on  the  bed,  and  tbe 
other  standing  just  outside  the  window,  and 
that  a  person  lying  on  tbe  bed  could  not  rec- 
ognize the  person  on  the  outside  of  the  win- 
dow in  the  nighttime  when  no  moon  was 
shining.  If  the  prosecuting  witness  had  tied 
her  identification  of  appellant  to  a  personal 
sight  of  him,  there  might  be  some  merit  in 
tids  application,  but  the  woman,  as  shown 
by  her  testimony  hereinbefore  copied,  said 
she  recognized  his  voice,  and  repeats  the 
language  be  used  on  that  occasion. 

[4]  There  is  no  contention  made  that  one 
could  not  hear  another  apeak  when  occupying 
tbe  relative  iMsitlons,  and  it  seems  to  be  con- 
ceded that  one  could  be  heard,  and  It  is  also 
conceded  that  one  lying  in  the  position  de- 
scribed could  see  the  bulk  of  the  person  on 
the  outside,  and  it  is  the  most  natural  thing 
for  a  person  to  say  who  recognized  the  voice 
speaking  to  her  at  the  same  time  seeing  the 
bulk  of  this  peracya  that  she  both  saw  and 
heard  tbe  man,  and  knew  who  it  was;  for 
she  recognized  him  by  hia  voice. 

The  Judgment  is  afilrmed. 


BLACK  V,  STATE.    (No.  4114.) 

(Court  of  Criminal  Appeals  of  Tezaa.    June  7, 
1916.) 

1.  Larceny  «=40<9)  —  Vabiance  —  Owweb- 

SHtP. 

In  a  prosecution  for  stealing  a  lap  robe 
wbich  was  allefccd  to  have  been  in  the  posses- 
sion of  a  husband,  and  shown  by  the  evidence 
to  be  the  separate  property  of  his  wife,  there 
was  not  a  variance  between  the  proof  and  al- 
legation, since  the  separate  property  of  the  wife 
is  under  the  control  and  management  of  the 
husband. 

rP3d.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  H  120,  121,  123,  124;  Dec  Dig.  «=» 

2.  Cbimiwai.  Law  (8=>369(5)—Bvidewcb— Oth- 
er Offe:7SBB. 

In  a  prosecution  for  theft  of  a  lap  robe,  a 
question  asked  a  witness  if  he  did  not  steal 
whisky  from  tbe  alleged  owner  of  the  lap  robe 
was  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent,  Dig.  U  822,  823;  Dec.  Dig.  «=a 
369(5).]   . 


3.  CanfiNAi.  Law  9=9706— Conduct  or  Oouic- 

Bi:i<. 
In  a  prosecution  for  theft  of  a  lap  robe,  a 
question  asked  defendant  if  he  had  beard  a  wit- 
ness for  the  state  testify  that  he  stood  beside 
defendant's  car,  and  if  it  was  not  a  fact  that  the 
witness  had  testified  to  a  lie,  was  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1661 ;  Dee.  Dig.  <8=»706.] 

4.  Cbiuinal  Law  (S=>720^— Miscondcot  or 
Pkosecutino  Attobnet. 

In  a  prosecution  for  theft  of  a  lap  robe, 
statements '  of  the  prosecuting  attorney  to  the 
JUTT  that  he  had  taken  the  stand  to  testify  liim- 
self  because  he  had  seen  the  defendant  make 
out  the  owner  of  the  lap  robe  to  be  a  liar  when 
he  knew  defendant  to  be  as  guilty  as  a  dog,  was 
reversible  error. 

[Ed.  Note.— For  other  cases,  see  Crhniaal 
Law,  Cent  Dig.  i  1677;   Dec.  Dig.  «=>720%.] 

5.  GtenuNAi.  Law  *=»728(3)— Teiai^-Miscon- 
DTTOT  or  PBOBKOxniNO  Attobnbt— Revbbsi- 

BUE  EBBOB. 

In  a  prosecution  for  theft  of  a  lap  robe, 
statements  of  the  prosecuting  attorney  to  the 
jury  that,  if  they  wished  to  foster  crime  and 
cover  up  offenses  brought  to  light  by  bis  depart- 
ment, to  find  defendant  not  guilty,  and,  if  so, 
to  write  their  grounds  in  the  verdict,  and  never 
complain  to  him  that  crime  was  prevalent,  and 
that  the  citizenship  would  not  convict  crimipals, 
were  reversible  error. 

[Ed.  Note.— For  other  eases,  see  Oiminal 
Law,  Cent  Dig.  {  1676;   Dec.  Dig.  <S=»723(3).] 

6.  LabCBNT  «S»1&— SiATUTS— OoNaXBUOIION— 

"Theit." 
Where  defendant  obtained  lawful  possession 
of  a  lap  robe  from  the  owner  or  party  having 
the  right  to  give  consent,  bat  rafaseqaently  ap- 
propriated it,  he  would  not  be  guilty  of  tb^ 
under  the  general  statute,  which  reqolres  an  in- 
tention to  appropriate  at  the  time  of  taking. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  §{  82,  38;  Dec.  Dig.  «s»13. 

For  other  definitions,  aee  Words  and  Phrases, 
First  and  Second  Series,  Theft] 

7.  Laecbny  «=s>71(2)  —  Iwbtbt70tioiw— Stat- 
ute. 

In  a  prosecution  for  theft,  when  the  facts 
raise  the  issues,  the  jury  should  be  instructed  as 
to  the  difference  between  Ae  general  statute  re- 
quiring an  intention  to  appropriate  at  the  time  of 
taking  to  constitute  theft  and  the  statute  making 
a  fraudulent  conversion  of  property  legally  ob- 
tained a  violation  of  law. 

[Ed.  Note,— For  other  cases,  see  Larceny, 
Cent  Dig.  {  192;  Dec.  Dig.  <S=371(2).] 

Appeal  from  Montague  County  Ck>urt: 
Homer  B.  Latham,  Judge. 

J.  S.  Black  was  convicted  of  stealing,  aad 
he  appeals.    Keversed  and  remanded. 

John  Speer,  of  Bowie,  for  appellant  0.  O. 
McDonald,  ABSt  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  stealing  a  lap  rot>e  from  G.  B,  Quilleo,  Us 
punishment  being  assessed  at  a  fine  of  $2a 
and  30  days  imprisonment  in  tbe  county  jail. 

[1]  The  evidence  shows  tbe  lap  robe  was 
the  separate  property  of  Mrs.  C.  SI.  QuiUen. 
It  waa  in  a  house  on  the  place  where  the 
Quillens  resided  as  their  home,  and  was 
taken  from  that  house.  The  contention  is 
made  that,  inasmuch  as  it  was  the  separate 
property  of  the  wife,  tbereifore  the>pleedings 
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sboald  have  charged  it  was  In  her  posses- 
sion and  not  in  her  husband's;  therefore 
there  was  a  variance  between  the  proof  and 
the  allegation.  Possibly  it  may  hare  been 
sofficient  to  charge  it  in  the  possession  of 
tbe  wife,  but  it  certainly  could  be  charged 
in  possession  of  tbe  busliand.  He  was  Ut- 
ing  on  the  place  and  was  head  of  the  family. 
Separate  property  of  the  wife,  as  a  rule,  is 
under  the  control  and  management  of  tbe 
husband.  There  may  be  exceptions  to  that 
statement,  but  that  is  the  general  rule,  es- 
pecially as  applicable  to  possession.  We  do 
not  think  there  is  anything  in  that  proposi- 
tion. 

[2, 3]  There  are  three  bills  of  exception  re- 
served to  the  action  of  the  county  attorney. 
One  of  these  shows  that  he  asked  the  witness 
Shelton  while  testifying  if  be  did  not  steal 
four  quarts  of  whisky  from  O.  B.  Qulllen 
while  he  was  working  on  his  place.  Prompt 
objection  was  interposed,  but  the  witness  an- 
swered before  the  court  ruled  that  he  had 
not  stolen  any  whisky  from  him.  The  objec- 
tion was  sustained  by  tbe  court,  and  tbe  Jnry 
instructed  to  disregard  it  Another  bill  re- 
cites that  the  county  attorney  asked  defend- 
ant wlille  testifying  for  himself,  if  be  had 
heard  the  state's  witness  Charlie  Hart  testify 
in  this  case  in  wliich  he  said  be  stood  beside 
defendant's  car  at  a  given  time,  and  asked 
defendant  if  it  was  not  a  fact  that  tbe  said 
Charlie  Hart  had  testified  to  a  Ue  in  this 
case.  The  defendant  very  promptly  answer- 
ed that  be  did  not  care  what  the  county  at- 
torney termed  it,  his  testimony  was  not  true; 
defendant  objecting  to  the  question  and  an- 
swer for  various  and  sundry  reasons.  Among 
other  things  he  stated  that  this  was  done  by 
the  comity  attorney  knowing  that  this  would 
not  be  tiermitted  to  stand  before  the  Jury  and 
for  tbe  sole  purpose  of  getting  such  inflam- 
matory testimony  into  the  case,  and  for  the 
further  purpose  of  getting  his  individual 
view  before  the  Jury  in  a  manner  not  pre- 
scribed by  law;  for  be  Iiad  beard  said  wit- 
ness Gharlle  Hart  testify  as  above  stated. 
The  court  qoaliflad  this  as  be  did  the  pre- 
vious Ull,  by  stating  that  the  Jury  was  charg- 
ed not  to  consider  eitber  tbe  question  or  an- 
sw«.  It  is  a  difficult  matter  sometimes  to  say 
Just  bow  t&t  improper  qaestions  and  answers 
withdrawn  may  affect  the  Jury,  but  without 
IMuesing  Iiere  upon  these  matters,  as  they  will 
not  occnr  npon  anotlier  trial,  we  hope  that 
the  prosecution  will  confine  their  course  of 
oondoct  to  legitimate  matters,  and  not  un- 
dertake to  iNit  into  the  case  things  that  ought 
not  to  be  for  the  purpose  of  Influencing  tbe 
Jury  or  such  as  are  calculated  to  do  so 
agaJnat  the  defendant  when  the  matter  is  II- 
legaL  Mndi  bas  been  written  along  this 
line,  and  ttie  writer  is  of  tbe  opinion  that  In 
sndi  Instances  tbe  error,  if  material,  ought 
to  be  reversible 

[4]  Another  bill  of  exceptions  recites  that 
tbe  connty  attomej'  in  bis  dosing  argument 
had  dlBcoased  varlons  and  sundry  phases  of 


the  testimony  and  mentioned  the  fact  that 
he  himself  had  taken  the  stand  and  testified 
in  behalf  of  the  state  to  impeach  the  truth 
and  veracity  of  the  defendant  in  tlie  com- 
munity in  which  be  resided,  and  said  with 
a  great  deal  of  vehemence  and  positiveness 
that  the  reason  he  had  taken  the  stand  and 
testified  he  had  sat  there  during  the  trial 
and  watched  tbe  defendant  make  out  Mrs. 
QuUlen  a  liar  when  he  knew  the  defendant 
was  as  guilty  as  a  dog.  Appellant  urged 
various  and  sundry  objections  to  this,  that 
it  was  outside  the  record,  not  borne  out  by 
the  testimony,  that  the  county  attorney  Iiim- 
self  had  been  upon  the  witness  stand  and  tes- 
tified, and  did  not  offer  to  testify  as  to  the 
merits  of  the  case,  and  that  bis  statement 
that  he  himself  knew  the  defendant  to  be 
guilty  as  a  dog  was  highly  improper,  not 
supported  by  the  testimony,  was  highly  In- 
fiammatory,  that  it  was  insulting,  and  could 
not  be  resented  by  defendant  except  to  in- 
fringe the  rules  of  the  court,  and  showed  dis- 
respect to  the  court,  and  calculated  to  and 
did  cause  said  Jurors  to  believe  the  state- 
ment of  the  county  attorney  rather  than  the 
testimony  of  the  witnesses,  and  because  of 
said  facts  some  of  said  Jurors  were  desirous 
of  giving  defendant  very  heavy  i^nalty  as 
jail  sentence  and  were  only  prevented  by 
other  Jurors  who  were  lees  excited  and  to- 
flamed  over  said  statement,  but  who  were 
forced  to  agree  to  a  conviction  to  appease  the 
wrath  of  those  who  had  been  influenced  by 
said  statements  of  said  county  attorney. 
Tbe  court  signs  this  bill  with  the  explana- 
tion that  tbe  argument  was  withdrawn  from 
tbe  Jury  by  an  oral  charge  at  the  time. 

[S]  Another  bill  redtes  that  the  county  at- 
torney, in  making  his  closing  argument,  dra- 
mattcaily  appealed  to  the  prejudices  and  bias 
of  tbe  Jurors  for  a  conviction,  and  said,  in- 
substance,  if  not  in  precise  words,  that  if 
they  wanted  to  foster  crime  in  Montague 
coun^,  and  cover  up  offenses  brought  to 
light  by  tbe  county  attorney's  department, 
they  could  return  a  verdict  of  not  guilty  In 
this  case,  but  that  in  the  event  they  did  so 
to  please  write  in  their  verdict  when  they 
returned  it,  upon  what  grounds  they  did  it, 
and  why  they  so  returned  a  verdict  of  not 
guilty,  atad  that  in  the  event  they  did  so  to 
never  complain  to  him  again  that  crime  was 
prevalent  in  tho  county,  and  that  tbe  citizen- 
ship would  not  convict  criminals,  to  which 
improper  argument  various  and  sundry  ob- 
jections were  urged.  There  are  other  mat- 
ters stated  in  the  same  bill.  We  are  of  opin- 
ion the  last  two  bills  of  exception  are  fatal 
to  this  conviction.  There  have  been  so  many 
cases  written,  so  many  reversals  occurred  on 
similar  matters  and  questions,  we  deem  it  un- 
necessary here  to  refer  to  those  cases.  This 
was  such  error  that  we  cannot  afford  to  give 
It  tbe  sanction  of  this  court 

[(,  7]  Tbe  theory  of  the  state  was  that  ap- 
pellant, who  was  working  as  a  painter  on  the 
property  of  tbe  Qnillens,  committed  tbe  theft 
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of  the  lap  robe  and  took  it  away  for  the  par- 
pose  of  appropriatihg  It  Appellant's  con- 
tention was  supported  by  the  testimpny  of 
himself  and  another  witness  that  he  was 
working  for  the  Qulllens  as  stated  at  Nocona 
In  Montague  county,  and,  b^lag  without  a 
coat,  It  having  tamed  cold,  he  borrowed  a 
coat  and  the  lap  robe  from  Mrs.  Quillen  to 
nse  in  returning  to  his  home  in  Bowie,  in  the 
same  county.  This  was  the  issue  in  the 
case.  It  is  not  the  purpose  here  to  go  into 
detail.  The  court  charged  the  jury  if  he 
borrowed  the  lap  robe  from  Mrs.  QullIen, 
or  If  there  was  a  reasonable  doubt  of  It,  they 
should  acquit  There  were  some  excep- 
tions to  the  court's  charge,  and  requested  in- 
stmctlons  which  were  refused  which  perhaps 
more  nearly  presented  the  question.  Of 
course,  if  appellant  borrowed  the  lap  robe, 
there  could  hare  been  no  theft  at  the  time 
he  obtained  possession  of  it.  There  is  some 
testimony  showing  that  he  kept  the  lap  robe 
for  some  time  after  obtaining  it  He  ex- 
plains this  by  stating  that  the  weather  was 
cold  and  he  did  not  return  to  Nocona  to 
work,  and  gave  it  to  another  party  with  mon- 
ey to  pay  for  its  return  through  proper  chan- 
nels to  Mrs.  QuQlen  at  Nocona,  but  this  par- 
ty did  not  do  so,  and  he  did  not  know  this 
until  the  day  be  went  to  Nocona  in  his  car 
and  took  the  lap  robe  with  him.  There  seems 
to  have  been  a  match  game  of  tennis  or  base- 
hall  between  the  Nocona  team  and  that  from 
the  town  of  Bowie:  the  excitement  being 
rather  acuta  Mrs.  Quillen  on  that  day  ob- 
tained the  robe  from  him.  He  told  her  at 
the  time  she  claimed  it  that  it  was  hers,  and 
that  It  did  not  belong  to  him.  These  matters 
are  briefly  stated.  We  are  of  opinion  that 
upon  another  trial,  In  order  to  present  these 
■matters  more  accurately  and  deflnitely  under 
the  close  questions  made,  the  jury  should  be 
instructed  that  if  he  obtained  possession  of 
the  lap  robe  from  Mrs.  Quillen  and  took  it 
under  the  idea  that  he  had  a  right  to  nse  it 
for  the  time,  his  failure  to  return  it  would 
not  constitute  theft  In  other  words,  if  he 
obtained  possession  lawfully  with  consent  of 
the  owner  or  party  having  a  right  to  give 
consent  but  subsequently  appropriated  it.  It 
would  not  be  theft  under  the  general  stat- 
ute. Theft  under  the  general  statute  con- 
sists of  the  intention  to  appropriate  at  the 
time  of  the  taking.  Any  lawful  possession 
would  not  be  theft  under  that  statute.  We 
have  another  statute  which  was  passed  to 
avoid  the  weakness  of  the  general  statute 
by  making  the  subsequent  fraudulent  conver- 
sion of  property  when  legally  obtained  a  vio- 
lation of  the  law.  These  statutes  make  a 
distinction  which  should  be  observed  when- 
ever the  facta  raise  these  dUIerent  issues,  and 
the  jury  should  be  properly  so  instructed. 

The  judgment  Is  reversed,  and  the  cause 
i'«manded. 


POWELL  T.  STATE.    (Na  4106.) 

(Court  of  Criminal  Appeals  of  Texas.    May  31, 
1916.    Rehearing  Denied  Jnne  21,  1916.) 

1.  Cbiuinal  Law  «=3l088(l)  —  Afpbai.  —  Ob- 

JSCTIONB  TO    CHABOE. 

Objections  to  the  court's  charge  not  mad* 
at  the  time  of  the  trial  are  too  late. 

[Bd.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2646;  Dec.  Dig.  «=>1038(1).] 

2.  CannNAi,  Law  (3s>a28(l)  — Nxw  Tbiai,— 

CONOUCT  or  JCBOB. 

Where  the  jurors  were  questioned  together 
on  their  voir  dire  examination  and  were  asked 
whether  any  of  them  had  ever  had  daughters 
who  ran  away  and  married,  that  a  juror  did 
not  hear  the  question  and  that  if  he  had  he 
would  have  answered  that  one  of  his  daugbtera 
had  done  so,  and  have  caubed  his  peremptory 
challenge  by  the  defendant,  was  no  gronnd 
for  a  new  trial  where  the  joror  farther  testified 
that  he  had  become  reconciled  to  her  marriage 
and  that  it  did  not  influence  his  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2223 ;   Dec.  Dig.  «=923a).] 

3.  Ckiminai  Law  «=>932— New  Tbiai/— Ook- 
duct  of  jxtbob. 

Where  the  jury  had  decided  that  defendant 
was  gnilty,  and  while  it'  was  discussing  whether 
to  soapend  his  sentence,  remarks  of  a  juror,  in 
conversation  with  others,  not  made  as  an  ar|v- 
ment  against  suspension  of  the  sentence  of  which 
he  was  in  favor,  and  which  remarks  had  no  ef- 
fect whatever  upon  the  sentence,  were  no  gronnd 
for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2238 ;  Dec.  Dig.  <S=>932.] 

4.  Criminai.  Law  «=>925(1)  —  Conduct  or 
JuRT— New  Tbial. 

The  fact  that  a  juror  in  a  criminal  case 
agreed  to  the  verdict  as  rendered,  because  he  did 
not  want  to  have  a  "hung"  jury,  did  not  entitlA 
the  defendant  to  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {J  2288,  2246;  Dec  Dig.  «=» 
925(1).] 

Appeal  from  District  Court,  Titos  County ; 
J.  A.  Ward,  Judge. 

R.  S.  Powell  was  convicted  of  subornation 
of  perjury,  and  he  appeals.    Alfirmed. 

O.  H.  Cram  and  T.  O.  HutcUngs,  botti  of 
Mt  Pleasant,  for  appellant  O.  G.  McDonald, 
Asst  Atty.  Gen.,  for  the  State. 

PRENDERGA8T,  P.  J.  Appellant  was  con- 
victed of  subornation  of  false  swearing,  and 
his  punishment  assessed  at  the  lowest  The 
great  preponderance  of  the  testimony  was 
amply  sufficient  to  sustilln  talB  coavlction. 
His  testimony  alone  was  almofrt  suflBdent  to 
do  s'o. 

[I]  No  objections  whatever  were  made  to 
the  court's  charge  at  the  time  of  the  trial. 
In  appellant's  motion  for  a  new  trial,  he 
criticises  it  in  two  or  three  particulars.  None 
of  the  complaints  present  any  fundamental  er- 
ror. His  objections  come  too  late  under  the 
express  provisions  of  the  recent  laws  of  that 
subject  and  the  uniform  dedstoni  of  this 
court  tliereunder  since  then. 

In  his  amended  and  supplemental  motion 
for  a  new  trial,  he  attacked  the  verdict  In 
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ttiese  particalais:  (b)  That  fhe  Juror  McEea 
(ailed  to  answer  a  question  on  his  Tolr  dire 
examination,  wUch  if  he  had  answered 
would  have  caused  appellant  to  have  peremp- 
torily challenged  him;  (c)  that  the  Juror 
Strlngfellow  discussed  in  the  Jury  room, 
while  the  Jury  was  considering  Its  verdict, 
Uiat  he  once  had  a  girl  to  run  away  and  mar- 
ry without  his  consent;  (d)  that  the  Juror 
Jenkins  was  unable  to  read  and  write,  and  he 
failed  to  disclose  that  fact  when  asked  the 
question  by  the  court  in  qualifying  the  Ju- 
rors; (e)  that  Morgan  agreed  to  a  verdict  aa 
rendered  because  be  did  not  want  to  have  a 
"^ong"  Jury.  As  a  part  of  the  motion,  he 
attached  some  affidavits  merely  as  a  pleading. 
These  were  not  Introduced  in  evidence  when 
the  court  heard  the  testimony  on  his  grounds 
of  attack.  The  agreed  statement  of  facts 
shows  that  none  of  them  were  ofCered  in  erl- 
doice. 

The  court  heard  the  testimony,  in  acting  on 
said  motions,  of  every  Juror  who  sat  upon  the 
case.  From  the  whole  of  It,  as  well  as  prac- 
tically each  Juror,  the  court  was  fully  author- 
ized to  find  that  none  of  appellant's  conten- 
tl<ws  were  sustained,  and  that  he  was  cor- 
rect In  OTerruUng  the  motions.  Their  testi- 
mony disclosed,  without  any  controversy,  that 
soon  after  the  Jury  retired,  and  practically 
without  any  discussion,  they  took  a  vote  and 
ananlmously  voted  appellant  guilty.  None 
seemed  to  hesitate  to  so  vote,  and  each  of 
them  testified  that  they  considered  nothing 
whatever  in  arriving  at  their  verdict  except 
file  evidence  introduced  and  the  charge  of 
the  court. 

[2]  It  appears  that  in  questioning  the  Ju- 
rors on  their  voir  dire  examination  they  wer<> 
all  questioned  together,  not  singly.  It  seems 
among  other  questions  appellant's  attorney 
asked  the  Jury  whether  or  not  any  of  them 
ever  had  any  trouble  in  their  family,  or  any 
family  of  their  near  relatives,  as  to  the  run- 
ning away  and  marriage  of  minor  children, 
especially  girls.  The  Juror  McKee  swore  he 
never  heard  the  question;  that,  if  he  bad, 
be  would  unhesitatingly  have  answered  it  to 
the  effect  that  at  one  time  one  of  his  daugh- 
tns  did  nm  away  and  get  married.  His  tes- 
timony farther  shows  that  he  had  long  since 
become  reconciled  to  that  marriage,  and  that 
it  would  have  in  no  way  Influenced  him  in 
finding  a  verdict  in  this  case,  and  did  not  do 
sa  This  would  In  no  way  have  disqualified 
this  Juror  from  sitting  in  this  case;  in  other 
words,  it  would  not  have  been  a  cause  for 
challenge.  Appellant's  attorney  is  not  shown 
to  have  pressed  the  inquiry  to  this  Juror  any 
farther,  but  seems  to  have  assumed  that, 
because  he  did  not  answer  that  he  had  had 
snCb  trouble,  he  had  not  had.  As  shown  by 
the  testimony  beard  on  the  motion,  no  error 
is  shown  in  the  coort's  denying  a  new  trial 
on  that  ground. 

[I]  Appellant  properly  plead  for  a  suspend- 
ed sentence.    The  court  sulmltted  .the  ques- 


tion to  the  Jury.  IHie  verdict  expressly  stat- 
ed they  did  not  recommend  a  suspended  sen- 
tence. As  soon  as  all  of  the  Jurors  unani- 
mously agree,  and  found  that  appellant  was 
guilty,  they  then  took  up  the  question  of  the 
number  of  years  they  would  assess  as  his 
punishment  and  whelier  or  not  they  would 
suspend  his  sentence.  Eight  Jurors  were  op- 
posed affirmatively  to  suspending  his  sentence 
at  all  and  wanted  to  fix  his  punishment  at 
two  years.  Four  at  first  desired  to  suspend 
his  sentence.  These  four  wavered  at  first, 
some  of  the  Jurors  expressing  a  willingness 
to  assess  the  punishment  at  five  years  if  they 
could  agree  on  a  suspended  sentence.  The 
others  refused  to  do  this.  It  seems  that  one 
or  more  of  the  four  at  different  times  agreed 
with  the  other  eight  not  to  suspend  the  sen- 
tence. While  they  were  "hung  up"  on  wheth- 
er or  not  they  would  suspend  the  sentence, 
Mr.  Strlngfellow  swore  that,  when  sitting 
back  with  one  or  two  of  the  Jurors,  they  were 
talking,  and  he  merely  said  to  them  that  he 
had  a  daughter  that  ran  away  with  a  fellow 
without  obtaining  his  consent,  but  she  Was  of 
age,  and  it  was  all  right,  and  he  thought  well 
of  it.  He  and  all  who  heard  It  swore  that 
the  remark  was  not  made  as  an  argument 
against  suspension  of  his  sentence,  and  that 
it  had  no  effect  whatever  upon  them,  but  that 
they  found  their  verdict  solely  on  the  evi- 
dence introduced  and  the  charge  of  the  court. 
Mr.  Strlngfellow  himself  was  at  first  in  favor 
of  suspending  the  sentence,  and  It  seems  that 
some  of  the  others  who  heard  him  perhaps 
were  also.  The  other  Jurors  swore  they 
heard  no  such  remark  from  Strlngfellow,  or 
any  other  Juror.  Finally,  the  Jurors  agreed 
unanimously  on  the  lowest  punishment  and 
not  to  suspend  the  sentence,  and  their  ver- 
dict so  stated.  We  think  noae  of  this  shows 
any  injury  to  appellant  and  would  not  enti- 
tle him  to  a  new  triaL  It  occurs  to  us  that, 
if  anything,  it  may  have  been  beneficial  to 
him.  At  any  rate,  it  presents  no  ground  for 
reversal. 

No  proof  whatever  was  offered  to  show  that 
Jenkins  could  neither  read  nor  writ  His 
testimony  would  clearly  Indicate  that  he 
could,  though  he  made  no  direct  answer  to 
that  effect  and  was  asked  no  question  on  the 
subject. 

[4]  The  fact  that  Morgan  agreed  to  the 
verdict  as  rendered  because  he  did  not  want 
to  have  a  "hung"  Jury  would  in  no  way  en- 
title appellant  to  a  new  trial.  A  great  many 
verdicts — In  fact,  most  of  them — In  cases 
coming  to  this  court,  indicate  clearly  com- 
promise verdicts;  that  Is  a  yielding  of  first 
contentions  and  abandoning  them  finally, 
thereby  succeeding  in  the  assessment  of  a 
lower  itenalty  or  some  other  advantage  to  an 
accused. 

The  trial  Judge  saw  the  whole  conduct  of 
the  trial,  heard  all  the  testimony  thereon,  and 
then  heard  the  testimony  of  every  Juror  on    /^^  T 
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was  better  qnalifled  to  determine  the  Issues 
of  fact  raised  by  the  motions  than  this  court 
can  possibly  be.  His  finding  denying  a 
new  trial  on  the  grounds  set  up  was  amply 
Justified  by  the  whole  testimony  of  the  Ju- 
rors, and  this  court  Is  In  no  position  to  sub- 
stitute Its  Judgment  for  his  under  the  cir- 
cumstances. 
The  Judgment  Is  afilrmed. 


JOHNSON  T.  STATE.     (Na  4116.) 

(Court  of  Criminal  Appeals  of  Texas.    Jnne  14, 

19ie.) 

Cbimhtai.  IjAW  *=>942(1)— Nbw  Tbiai^-New- 
ly  biscotkbed  bvidirck  —  lufeachirg 
Testimony. 
Affidavits,    showing  that  one  of   the  main 
witnesses  for  the  state  had  a  bad  reputation  for 
truth  and  veracity,  did  not  support  motion  for 
new  trial  on  the  gronnd  of  newly  discovered  tes- 
timony ;  since  testimony  which  is  only  impeach- 
ing dow  not  afford  ground  for  new  trial  for  new- 
ly disooyered  testimony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
taw,  Cent  Dig.  8  2331;   Dec  Dig.  <S=9942(1).] 

Appeal  from  Distrlet  Court,  Ellis  County; 
F.  Ik  Hawkins,  Judge. 

John  Johnson  was  convicted  of  murder, 
and  he  appeals.    Judgment  affirmed. 

C.  0,  KIcDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  The  Jury  convicted  appel- 
lant of  murder,  allotting  the  death  penalty. 

It  Is  unnecessary,  we  believe,  to  give  a 
statement  of  the  facts.  While  appellant 
makes  a  serious  contention  that  the  evidence 
is  not  sufficient,  we  do  not  agree  with  that 
contention.  The  facts  and  details  are  nu- 
merous, covering  over  150  pages  of  the  tran- 
script, and  show  a  brutal  murder  by  some- 
body. The  evidence  shows  two  parties  did 
the  act  for  the  purpose  of  taking  money  and 
other  things.  The  deceased,  Jones,  evidently 
engaged  them  In  vigorous  battle.  Larkln  was 
convicted  and  hung  for  the  same  murder. 
The  confession  of  defendant  placed  his  case 
beyond  the  pale  of  circumstantial  evidence. 
His  confession  Is  direct,  in  which  he  gave 
some  details  of  the  fight  and  killing. 

[1,2]  In  his  amended  motion  for  a  new 
trial,  defendant  alleges  newly  discovered  tes- 
timony, setting  out  the  affidavits  of  two 
witnesses.  These  affidavits  show  that  one  of 
the  main  witnesses  who  testified  for  the  state 
had  a  bad  reputation  for  truth  and  veracity. 
These  parties  lived  in  Wazahachle,  in  Ellis 
county,  a  number  of  years,  as  did  the  witness 
who  testified.  This  could  hardly  be  used 
as  newly  discovered  testimony,  even  if  It  af- 
fords sufficient  grounds  for  reversal  other- 
wise. If  the  witness  had  the  general  repu- 
tation for  want  of  veracity  In  the  neighbor- 
hood where  all  these  witnesses  lived.  It  ought 
to  be  assumed,  or  presumed,  that  other  wit- 
nesses wonld  have  known  this  fact.    Testi- 


mony, which  only  Is  Impeadilng,  does  not  af- 
ford a  ground  for  a  new  trial.  There  mu.st 
be  something  more  than  the  mere  question  of 
Impeachment  to  authorize  the  granting  of  a 
new  trial  for  newly  discovered  testimony. 
The  state  filed  a  contest  and  placed  affidavlfs 
in  the  record  which  show  confessions  of  the 
defendant,  which  could  be  produced  upon 
another  trial  Two  witnesses,  Aiken  and 
Watson,  filed  affidavits  which  would  show 
upon  another  trial  of  the  defendant  his  con- 
fession, which  was  made  to  each  one  of  those 
affiants.  Motion  was  made  by  the  attorneys 
for  appellant  to  strike  these  from  the  record, 
which  was  overruled  by  the  court  It  Bhonld 
not  be  necessary  to  here  decide  whether  the 
court  erred  or  not  in  refusing  to  eliminate 
those  affidavits.  The  showing  made  by  the 
appellant  of  the  ground  of  newly  discovered 
evidence  does  not  come  within  any  rule  of 
newly  discovered  testimony;  and  the  affida- 
vits filed  by  the  state  certainly  could  not  be 
of  any  benefit  to  appellant  on  another  trial, 
because  they  contain  statements  by  the  ap- 
pellant which,  If  sworn  to,  would  show  bis 
unquestioned  guilt  Bo,  from  any  standpoint, 
it  could  not  be  contended  that  the  testimony, 
either  for  the  state  or  for  appellant,  could 
have  produced  a  different  result  inasmuch  as 
the  impeaching  testimony  Is  not  a  ground 
for  a  new  trial  and  the  affidavits  of  the  con- 
fession could  not  benefit  the  appellant  The 
punishment  would  hardly  be  reduced  from 
the  death  penalty  to  some  term  of  Imprison- 
ment In  the  penitentiary  on  additional  con- 
fessions. Additional  confessions  could  not  be 
accorded  as  testimony  favorable  to  apiiel- 
lant 

For  the  reasons  given  this  Judgment  will 
be  affirmed. 


PEARSON  T.  STATE.  (No.  4106.) 

(Ckrart  of  Criminal  Appeals  of  Texas.    June  7, 

1916.    Rehearing  Denied  Jane  23, 1816.) 

1.  Cbiiomai.  Law  «s>87&(4)  —  Vebdioi  —  Mo- 
tion IN  Abbest. 

Where  no  objection  was  made  to  the  verdict 
when  rendered  or  to  rendition  of  Judgment  on 
the  verdict  bnt  was  first  raised  on  a  motion  in 
arrest  of  judgment  the  miaspelUng  of  the  woid 
"years"  in  the  verdict  otherwise  perfect  could 
not  vitiate  it 

fEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2090;    Dec.  Dig.  «S=s>876(4).] 

2.  Cbivinal  Law  «=9338(1)— EvinENO— Ad- 

K1BSIBII.TTT. 

In  a  prosaentlon  for  robbery  of  wUaky,  tes- 
timony of  a  witness  that  on  several  occaaionB 
one  of  the  parties  robbed  had  passed  through 
the  connty  with  a  wagonload  of  whisky,  and  that 
he  was  unlawfully  introducing  It  into  OklahcHsa, 
was  inadmissible. 

CEd.  Note.— For  other  cases,  sea  CSriminal 
Law,  Cent  Dig.  K  752,  755,  756,  787,  788,  801; 
Dec.  Dig.  «=3338a).] 

3.  Cbiminai.  Law  <^=>419,  420(1(»— Evidence 
— ^aomi8sibu.nt— h  baksay. 

In  a  prosecution  for  robbery  of  whisky,  tes- 
timony of  a  witness  that  she  had  heard  defend- 
ant sny  that  there  was  more  whisky 
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from  \7hicI1  she  had  seen  him  take  two  qaarts  of 
alcohol,  and  of  a  conversation  which  she  had 
heard  defendant  liave  with  a  Teterinary  doctor, 
were  inadmissible  aa  hearsay. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §g  080-983 ;  Dec.  Dig.  <g=>419, 
42(K10).] 

1  CKntiwAi.  Law  ®=>603(11)  —  Appucation 

FOR  COKTIirUANOS— DrLlOENCE. 

Where  in  her  affidavit  an  absent  witness 
whose  testimony  is  assigned  as  a  ground  for 
coQtlnnance,  does  not  swear  that  she  wns  ever 
Eubp<EnBed,  and  it  does  not  appear  that  she  was 
not  able  to  appear  on  the  day  following  the  ap- 
plication for  continuance,  no  diligence  was 
shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  H  1359,  1360;   Dec  Dig.  <S=> 

eosai).] 

5.  CKntrwAi  I/AW  «=>595(2)— Continuawcb. 

In  a  prosecntion  for  robbery  of  whisky, 
where  the  only  admissible  testimony  of  an  ab- 
gcnt  witness  was  that  defendant  the  day  be- 
fore the  robbery  had  taken  two  bottles  of  alco- 
hol ODt  of  a  box  in  her  presence,  the  refnaal  of 
the  court  to  grant  a  continuance  was  not  error, 
since  the  fact  was  immaterial. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1323;  Dec.  Dig.  «=>595(2).] 

6.  Cbikinai.  Law  «=3llS9(l)— Harmless  Eb- 

BOB— EVIDKNCB— VALTTX    OF    PbOPEBTT    TAK- 
EK. 

In  an  Indictment  tor  robbery,  it  is  not  neces- 
sary to  allege  the  value  of  the  property  taken, 
and  it  not  anecting  the  penalty,  error  in  the  ad- 
mission of  testimony  as  to  the  value  was  harm- 
less. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  8137 ;   Dec.  Dig.  «=>1169(1).] 

7.  Cbikihai.    Law    «=>1122(6)— ApfxaI/— Ir- 
sTsncnoNa 

Where  it  does  not  appear  that  requested  in- 
stmctions  were  presented  to  the  judge  at  the 
time  required  by  the  statute,  l^ey  wUl  not  be 
reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2945;  Dec.  ETig.  <S=>1122(6).] 

&  BOBBEBT  e=32&— iNBTBUCnONS. 

In  a  prosecution  for  robbery  in  taking  whis- 
ky by  fore«  under  pretense  that  accused  was  a 
deputy  sheriff,  refusal  of  requested  peremptory 
instmctionB,  for  acanittal,  that  the  testimony 
was  insufficient  to  cvtablish  the  offense  alleged, 
but,  if  any,  swindling,  and  to  acquit,  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Hobbery, 
Cent.  Dig.  f  87;   Dec.  Dig.  «s»2e.] 

9.  Cbihiiiai.  Law    «s9814(17)— Apfbai.  and 
Ebbob  —  Bcvixw  —  Inbtbuoxxohs  —  Gib- 

CUMSIANTIAI.  EVIOENCUE. 

In  a  prosecution  for  robbery,  as  the  rob- 
bery occurred  in  ordering  persons  robbed  away 
from  tlie  wagon  at  point  of  a  pistol,  and  taking 
cfaatg*  of  the  wagon  containing  the  whisky, 
shown  by  positive  testimony,  and  not  in  coming 
back  later,  refusal  to  charge  on  circumstantial 
evidence  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  1883,  1879;  Dec.  Dig.  <8=> 
S14(17).3 

10.  CBDcnrAi.  Law  «=»780(10>— TsiAZr^ABGn' 
utiiTS  or  C011N8SI.. 

Where  the  court  instructed  the  jury  to  dis- 
regard improper  arguments  of  the  county  attor- 
ney, and  in  his  qualification  shows  that  the  argu- 
ment was  provoked  by  argument  of  appellant's 
attorneys,  there  was  no  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1693;  Dec.  Dig.  <©=730(16).] 


Appeal  from  District  Court,  Montague 
County ;  O.  F.  Spencer,  Judge. 

Mat  Pearson  was  convicted  of  robbery  with 
firearms  and  he  appeals.    AflSrmed. 

W.  F.  Weeks,  of  Wichita  Falls,  W.  W. 
Cook,  of  Montague,  and  W.  W.  Alcorn,  of 
Bowie,  for  appellant.  C.  C.  McDonald,  Asst. 
Atty.  Oen.,  for  the  State. 

PRBNDERGAST,  F,  J.  Appellant  was 
convicted  of  robbery  with  firearms,  and  his 
punishment  assessed  at  five  years  in  the  pen- 
itentiary, the  lowest  authorized  by  law. 

The  indictment  is  in  strict  accordance  with 
the  statute,  and  in  the  exact  form  laid  down 
in  2  Branch's  Ann.  P.  C.  |  2380,  page  1300, 
and  is  good  against  all  of  appellant's  objec- 
tions thereto.  See  the  authorities  cited  by 
Mr.  Branch,  page  1301. 

[1]  The  verdict  of  the  jury  was: 

"We,  the  jury,  find  the  defendant,  Mat  Pear- 
son, giiilty  as  charged  in  the  indictment  and  as- 
sess his  penalty  at  five  yeaa  confinement  in  the 
penitentiary." 

As  seen,  the  verdict  Is  In  every  way  per- 
fect, except  the  spelling  of  the  word  vears, 
the  r  being  left  out.  No  objection  to  the 
verdict  at  the  time  It  was  rendered  was 
made,  nor  to  the  rendition  of  the  Judgment,  at 
the  time,  assessing  his  punishment  at  five 
years  in  the  penitentiary  In  accordance  with 
the  verdict.  It  was  first  thereafter  raised 
when  he  filed  a  motion  In  arrest  of  Judgment 
on  that  account  The  charge  of  the  court 
may,  and  should,  be  looked  to  in  aid  of  the 
verdict  1  Branch's  Ann.  P.  O,  332,  for  cases. 
The  charge  told  the  Jury  In  the  first  para- 
graph that  the  punishmoit  might  be  death 
or  confinement  in  the  penitentiary  for  any 
term  of  years  not  less  than  five.  Again,  In 
submitting  the  case  to  them  for  a  finding,  he 
told  them  that  if  they  found  him  guilty,  to  as- 
sess his  punishment  at  death  or  confinement  In 
the  penitentiary  for  any  term  not  less  than 
five  years.  From  the  charge  and  the  ver- 
dict, no  one  could  possibly  reach  any  other 
reasonable  conclusion  than  that  the  jury  in- 
tended and  actually  assessed  his  punishment 
at  five  years  in  the  penitentiary.  That  they 
misspelled  the  word  years  as  yeas  under  no 
circumstances  could  vitiate  the  verdict 

The  testimony  clearly  showed  this  state  of 
fact:  About  8  o'clock  on  the  night  of  Octo- 
ber 13,  1915,  appellant  tried  to  hire  Mrl  Man- 
ly who  ran  a  service  automobile,  to  drive 
him  out  that  night  two  or  three  miles  in  the 
country.  Manly  asked  him  -what  he  was  go- 
ing to  do  out  there.  Appellant  replied  that 
it  was  none  of  his  business;  that  he  would 
pay  him  for  It  Manly  then  told  him  he 
would  not  go  without  knowing  what  he  was 
going  to  do  out  there.  After  some  further 
parleying,  appellant  told  him  that  there  was 
going  to  be  some  bootleggers  through  the 
country  who  were  going  to  ciimp  out  there 
for  the  night,  and  he  wanted  to  go  out  there 


e=>For  other  cases  lee  (ame  topic  and  KBT-NUMBISR  In  aU  Key-Numbered  DigesU  and  Indexee 
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imd  get  tbe  whisky;  that  be  was  going  to 
get  it  He  said  "We'll  hold  them  up  and  get 
it."  That  he  was  going  to  play  sheriff  and 
tell  them  that  be  came  after  the  whisky.  He 
also  told  Manly  then  how  much  whisky  there 
would  be — a  wagonload,  19  or  20  cases. 
Manly  refused  his  serrlces.  Appellant  then 
procured  Mr.  Antrim  to  haul  him  oat  there 
in  bis  (Antrim's)  automobile,  agreeing  with 
Antrim  where  he  could  be  picked  up  after  he 
started.  Antrim  picked  him  up  at  the  place 
agreed  upon,  and  also  anotber  man,  whom 
Antrim  did  not  know,  and  who  was  not  Iden- 
tified. Antrim  hauled  appellant  and  this 
man  out  Just  past  where  Charles  Hare  and 
George  C!oUlns  were  camped,  about  two  miles 
oat  of  Nocona,  with  a  wagonload  of  whisky. 
After  passing  them,  he  stopped,  turned 
around,  and  went  back  opposite  the  wagon, 
where  Hare  and  Collins  had  gone  to  bed. 
Appellant  and  bis  companion  got  oat  of  the 
aatomobUe,  went  to  the  wagon  where  these 
persons  bed  gone  to  bed,  and  appellant  drew 
and  presented  bis  pistol  to  them,  ordered 
them  up  and  out  of  the  wagon  and  into  the 
automobile,  with  which  they  complied.  He 
asked  them  what  they  had  in  the  wagon,  and 
Hare  told  him  19  cases  of  whisky.  Appel- 
lant falsely  told  them  that  he  was  the  sheriff 
of  the  county,  and  Intended  to  take  them  to 
Montague,  the  county  seat,  that  night  Hare, 
the  owner  of  the  Uqaor,  and  Collins,  too, 
tried  to  get  him  to  let  them  hitch  up  their 
team  to  the  wagon  and  take  It  back  Into  the 
town  of  Nocona  with  them.  This  was  on 
their  direct  route  to  Montague.  He  refused 
to  permit  this,  but  told  him  he  would  him- 
self get  a  man  to  pat  In  charge  of  It,  and 
immediately  did,  going  a  short  distance  and 
getting  another  man,  not  identified,  who  evi- 
dently was  one  of  bis  pals,  and  pat  him  In 
charge  of  the  wagon  and  team  and  liquor. 
Appellant  then,  with  bis  companion,  after 
forcing  Hare  and  Cbllins  Into  the  automo- 
bile, as  stated,  got  In  and  ordered  Mr.  An- 
trim to  drive  them  to  a  certain  point,  which 
was  a  mile  or  more  beyond  Nocona,  towards 
Montague,  passing  through  Nocona  In  a  cir- 
caitous  route  to  prevent  being  seen,  and 
there  had  Antrim  to  stop  his  automobile, 
claiming  that  It  had  broken  down.  He  then 
ordered  Hare  and  Collins  out  of  the  automo- 
bile. He  then  told  them  that  probably  the 
county  attorney  would  not  prosecute  them 
even  If  he  took  them  to  Montague,  and  that 
he  had  concluded  if  they  would  go  on — beat 
It  and  say  nothing  about  the  matter— he 
would  turn  them  loose.  They  promised,  and 
he  turned  them  loose.  On  his  way  back,  at 
their  instance,  be  had  them  hauled  back  a 
part  of  the  way  to  Nocona.  After  Hare  and 
Collins  got  to  Nocona,  they  proceeded  on 
foot  to  get  their  loaded  wagon  and  team 
that  night  Before  reaching  the  point  where 
they  bad  been  robbed,  they  met  appellant 
coming  back  in  the  automobile  from  the  di- 
rection where  they  had  camped,  and  saw 


then  either  the  whole  or  at  least  a  part  of 
said  cases  of  liquor  in  the  automobile,  and 
appellant  then  told  them  that  he  had  left 
them  a  little  package.  After  thus  meeting 
appellant,  and  before  reaching  where  they 
had  camped,  they  met  their  wagon  and  team 
and  the  man  whom  appellant  had  placed  in 
charge  of  it,  but  all  of  the  liquor  had  been 
taken.  Antrim  hauled  appellant  and  bis 
companion  and  the  liquor  they  had  placed  in 
the  automobile  back  to  appellant's  barn, 
where  they  that  night  secreted  said  cases  ot 
liquor.  Some  time  the  next  evening  the  offi- 
cers searched  appellant's  bam,  bat  at  that 
time  found  none  of  the  cases  of  liquor  there- 
in. We  have  not  given  all  the  evidence  in 
detail.  We  regard  it  as  unnecessary.  Ap- 
pellant did  not  testify.  He  had  his  wile 
and  others  to  attempt  to  establish  an  alibi 
for  him  by  testifying  that  he  was  at  home 
the  night  of  this  robbery. 

[2-i]  Appellant  has  a  bill  of  exceptions  to 
the  court's  overruling  his  application  for  a 
continuance.  It  Is  very  brief,  merely  stating 
that  the  court  overruled  his  application, 
"which  application  has  been  filed  in  this 
cause."  The  bill  does  not  contain  the  appli- 
cation, or  any  part  of  it  We  find  it  in  the 
record.  It  was  based  on  the  absence  of  said 
Collins,  by  whom  be  expected  to  prove  that 
he  (Collins)  could  not  and  would  not  identify 
appellant  as  the  party  who  perpetrated  said 
robbery.  The  state  later  produced  Collins, 
who  testifled  to  the  reverse  of  what  appel- 
lant said  he  would  prove  by  him,  and  he 
swore  positively  in  various  ways  to  the  iden- 
tity of  appellant  as  the  robber.  Another  ab- 
sent witness  was  Mrs.  Johnson,  whom  he  said 
he  had  had  subpoenaed,  as  the  attached  sub- 
poena would  show.  No  snbpcena  is  attached 
to  tbe  motion  showing  any  such  thing.  He 
also  claimed  that  she  was  sick,  as  shown  by 
the' certificate  of  a  doctor  attached.  No  such 
certificate  is  attached.  He  alleged  that  sbe 
would  testify  that  the  day  previous  to  the 
night  of  the  robbery  appellant  brought  home 
some  whisky  and  set  it  down  on  the  porch, 
where  she  was  washing  for  him  at  bis  house, 
that  a  part  of  this  was  alcohol  which  he 
had  secured  to  doctor  bis  horse's  leg  with, 
and  that  she  had  heard  a  telephone  conversa- 
tion by  appellant  with  a  veterinary  doctor, 
asking  whether  the  alcohol  would  blister  the 
horse's  leg.  Another  absent  witness.  Crow, 
he  says,  he  believes  would  testify  that  on 
several  occasions  said  Hare  passed  through 
Montague  county  with  a  wagonload  of  whis- 
ky, and  that  he  was  unlawfully  introducing 
It  into  Oklahoma.  This  evidence  by  Crow 
would  bave  been  wholly  Inadmissible.  The 
other  absent  witness  be  claimed  was  Ellis, 
who  was  later  produced  and  testiSed.  The 
court,  in  oveirullng  his  application  for  a 
continuance,  says  he  tendered  appellant  at- 
tachments for  said  witnesses ;  that  ^t  was 
about  3  o'clock  in  the  evening  at  the  time  he 
overruled  this  motion,  and  it  was  not  prol 
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able  that  the  taking  of  testimony  would  be- 
gin nntll  the  neirt  day,  Saturday,  nor  proba- 
ble that  the  case  would  be  concluded  before 
the  following  Monday,  and  that  the  court 
thought  the  said  witnesses,  who  were  within 
9  or  10  miles  from  Montague,  could  be  had 
before  the  testimony  closed,  and  that  he  did 
not  then  consider  testimony  of  the  claimed 
witnesses  material.  Appellant  did  not  avail 
himself  of  any  writ  of  attachment  offered  by 
the  court,  and  does  not  claim  to  have  bad 
any  Issued  or  attempted  to  be  served.  To 
his  motion  for  a  new  trial,  filed  some  time 
after  the  trial  was  concluded,  he  attached 
the  aesdavlt  of  Mrs.  Johnson.  She  does  not 
swear  therein  at  all  that  she  bad  ever  been 
snbpnenaed  as  a  witness  In  the  cause,  nor 
does  she  swear  that  she  was  sick  at  the  time 
of  the  trial,  or  give  any  reason  why  she  was 
not  snbpcenaed  or  was  not  present.  She  does 
swear  that  on  the  12th  or  13th  of  October, 
appellant  "brought  a  box  and  set  it  down 
to  the  tub  where  I  was  washing,"  and  took 
ont  two  quarts  of  alcohol,  and  he  said  one 
bottle  was  to  wash  his  mare's  leg  with,  and 
asked  her  if  it  would  take  the  hair  off  of  it. 
She  asked  who  prescribed  it,  and  he  told  her 
the  veterinary  doctor,  and  she  told  him  to 
phone  the  doctor,  which  he  did.  That  she 
heard  appellant  say  there  was  more  whisky 
in  the  box,  but  she  did  not  remember  just 
liow  many  he  said  there  was.  It  will  be 
seen  that  she  did  not  know  what  was  in  the 
box  other  than  she  says  he  took  ont  two 
quarts  of  aleohoL  What  he  said  to  her 
would  be  hearsay,  and  also  the  telephone  con- 
versation between  him  and  the  veterinary 
doctor  would  be  hearsay ;  but  outside  of  this, 
he  proved  by  disinterested  witnesses  that  the 
day  before  the  robbery  he  did  receive  by  ex- 
press some  liquor,  and  by  the  veterinary  doc- 
tor that  he  had  advised  him  to  use  alcohol 
on  the  sore  leg  of  his  horse,  and  had  a  con- 
versation with  him  over  the  phone  about 
whether  or  not  alcohol  would  take  the  hair 
off  the  horse's  leg.  I<'rom  the  whole  testi- 
mony. It  is  clear  that  the  alcohol  and  .two 
quarts  of  whisky  which  were  found  In  appel- 
lant's stall  the  evening  after  the  night  of  the 
robbery  was  the  liquor  that  he  had  received 
through  the  express  company  the  day  before, 
and  was  no  iHirt  of  the  whisky  he  took  from 
Hare.  In  the  first  place,  under  the  showing 
he  made,  he  was  wholly  lacking  In  diligence 
in  procuring  Mrs.  Johnson's  attendance. 
Even  tt  it  could  be  conceded  that  she  was 
sick  on  B'riday  evening  when  he  filed  his  ap- 
plication for  a  continuance,  It  is  not  shown, 
xm  attempted  to  be  shown,  that  she  was  too 
unwell  to  have  attended  the  next  day  or  the 
Uonday  following;  and  the  mere  fact,  which 
seems  to  be  all  that  her  testimony  would 
hare  been  admissible  for,  that  appellant  the 
day  before  the  robbery  set  a  box  down  In 
ber  presence,  of  wbicb  she  did  not  know  the 
contents,  and  that  he  took  two  bottles  of  al- 
cohol ont  of  it  to  doctor  his  horse  with,  un- 


der the  circumstances  of  this  case  is  of  such 
minor  Importance  the  court  was  not  required 
to  grant  a  continuance  or  new  trial  on  that 
account,  nor  would  this  court  be  justified  in 
reversing  the  case. 

[8]  In  an  indictment  for  robbery,  it  is  un- 
necessary to  allege  the  value  of  the  property 
taken.  The  value  does  not  affect  the  penalty. 
Where  such  an  allegation  is  made,  It  should 
be  treated  as  surplusage.  Winston  v.  State, 
9  Tex.  App.  143;  Williams  v.  State,  10  Tex. 
App.  15;  Kelley  v.  State,  34  Tex.  Cr.  B.  413; 
31  S.  W.  174;  Williams  v.  State,  84  Tex  Or. 
R.  531,  81  8.  W.  405;  and  many  other  cases. 
So  the  court  committed  no  reversible  error 
when  it  permitted  Collins  to  testify  that  the 
value  of  the  liquor  was  ?195  in  Wichita  coun- 
ty, he  claiming  that  the  value  in  Montague, 
and  not  Wichita,  should  have  been  proven. 

[7-1]  Appellant  requested  several  special 
charges,  among  them  a  peremptory  instruc- 
tion of  acquittal ;  another,  that  the  testimony 
was  insufficient  to  establish  the  offense  al- 
leged, but,  if  any,  swindling,  and  to  acquit; 
another,  that  the  offense  alleged  could  only 
be  committed  by  fraudulently  taking  proper- 
ty away  from  a  person,  and  not  by  taking 
the  person  away  from  his  property,  and  to 
not  consider  the  testimony  of  Collins,  be- 
cause it  does  not  show,  or  tend  to  show,  the 
offense  alleged,  but  only  that  of  swindling,  if 
anything,  and  he  requested  some  others  un- 
necessary to  mention.  None  of  these  charges 
should  have  been  given.  None  of  them  are 
shown  to  have  been  presented  to  the  Judge  at 
the  time  required  by  the  statute,  nor  is  any 
reason  shown  why  they  should  have  been 
given.  It  is  merely  stated  that  appellant  re- 
quested the  charge,  copying  It,  and  the  court 
refused  to  give  it.  Clearly,  under  the  stat- 
ute, and  the  many  decisions  of  this  court. 
these  matters  are  not  presented  in  a  way 
that  we  are  required  to  review  them,  but  if 
we  could,  none  of  them  should  have  been 
given.  See  Ross  v.  State,  170  S.  W.  305,  and 
many  other  cases  since  then  following  that 
decision.  Also  Ryan  v.  SUte,  64  Tex.  Cr.  R. 
637,  142  S.  W.  878,  Byrd  v.  State,  69  Tex. 
Cr.  R.  35,  151  S.  W.  1068,  and  many  other 
cases  since  then  following  them.  Clearly, 
under  the  law,  no  charge  on  circumstantial 
evidence  was  called  for.  Under  the  testi- 
mony, the  robbery  occurred  at  the  time  ap- 
pellant threw  his  pistol  down  on  Hare  aad 
Collins,  commanded  them  to  get  out  of  the 
wagon  and  iuto  the  automobile,  and  he  him- 
self took  charge  of  the  whlsKy  and  placed 
one  of  his  pals  In  custody  thereof.  The  rol)- 
bery  did  not  occur  when  appellant  later 
came  back  and  took  part  or  all  of  the  whisky 
and  put  it  in  the  automobile;  but,  even  if  it 
did,  this  was  shown  by  positive  testimony. 
Under  no  circumstances  did  the  testimony 
call  for  a  (diarge  on  circumstantial  evidence. 

[!•]  The  only  other  question  raised  is  sev- 
eral complaints  and  bills  to  different  short    ^^^  j 
Utterances  in  the  argument  of  the  coun^  alt^   VjOOQ  IC 


340 


187  SOUTHWSSTSRN  BX3P0KTER 


(Tex. 


torney.  There  were  Eereral  of  these.  We 
think  it  unnecessary  to  detail  them.  In  most 
Instances,  we  think  the  county  attorney  was 
not  out  of  the  record,  and  had  the  right  to 
argue  as  he  did.  In  other  Instances,  the 
court  gave  appellant's  Instructions  to  the 
jury,  where  proper,  to  disregard  the  argu- 
ment, and  still  in  addition  the  court  by  his 
qualification  shows  that  the  argument  was 
provoked  by  and  called  for  in  answer  to  the 
argument  of  appellant's  own  attorneys.  Such 
matters  are  frequently  before  us,  as  they  have 
been  always.  In  several  recent  cases,  we 
have  discussed  such  matters  and  the  rules 
applicable  thereto,  going  back  to  many  of  the 
early  decisions  where  the  rules  were  laid 
down.  We  think  It  unnecessary  to  again  dis- 
cuss this  question,  but  instead  will  refer  to 
some  of  these  decisions.  MardiaU  v.  State, 
182  S.  W.  U08;  LltUe  v.  State,  1T8  S.  W. 
326;  Kinney  MiUer  v.  State,  185  S,  W.  29; 
and  Judge  Davidson's  concurring  opinion, 
45;  Mooney  v.  State,  1T6  S.  W.  56.  It  is  un- 
necessary to  collate  the  great  niunber  of 
cases  along  the  same  line. 
The  Judgment  is  affirmed. 


HUTSPETH  ▼,  STATE.    (No.  4119.) 

(Court  of  Oriminal  Appeals  of  Texas.    June  14, 
1916.) 

1.  Larcent  $=>dO  —  BviDENCB  —  Admissi- 
Biurr. 

In  prosecution  for  larceny  the  state  may  show 
accused's  financial  condition  immediately  before 
and  immediately  after  the  alleged  theft. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  f  142;    Dec.  Dig.  <&=»50.] 

2.  Larceny  <^=3(2)— Pbosecutions— Offensi:. 

Where  a  finder  of  lost  property  at  the  time 
of  the  finding  intended  to  appropriate  it  and 
deprive  the  owner  he  is  guilty  of  larceny;  but, 
if  he  subsequently  converts  the  property,  not 
having  intended  to  do  so  at  the  time  of  the 
finding,  be  is  not  guilty,  though  the  fact  that 
the  property  did  not  contain  any  means  of  iden- 
tification is  no  defense. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  §  4;   Dec.  IMg.  iS=»3(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Larceny.] 

3.  Cbimtnax  Law  «=9829(1)— Tria]>-Ih8tbuo- 

TIONS. 

The  refusal  of  a  requested  charge  covered 
by  one  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L»w,  Cent.  Dig.  §  2011 ;   Dec.  Dig.  <8=»829(1).] 

Appeal  from  District  Court,  Nolan  County ; 
W.  R.  Spencer,  Judge. 

Joe  Hutspeth  was  convicted  of  theft,  and 
be  appeals.    Affirmed. 

John  J.  Ford,  of  Sweetwater,  for  appellant, 
a  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
theft,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  state  penitentiary. 

The  facts  would  show  that  wlille  Miss  Ed- 


na Eelsey  was  shopping  in  the  city  of  Sweet- 
water, while  going  from  the  Sweetwater  dry 
goods  store  to  Cox's  jewelry  store,  she  lost 
her  pocketbook  containing  four  f20  bills,  a 
$10  bill,  and  some  silver.  She  described  the 
pocketbook,  and  Dave  O'Connell  says  as  be 
was  passing  along  the  street  he  saw  a  pocket- 
book  of  this  description,  and,  thinking  it  was 
placed  there  to  fool  some  one,  he  kicked  It 
on  down  the  street;  that  after  passing  he 
saw  appellant  go  and  pick  up  the  pocketbook, 
and  shove  it  quickly  in  his  pocket.  Bessie 
Dykes  says  she  saw  appellant  that  afternoon, 
and  he  showed  her  a  $10  bill  and  some  silver 
first,  and  gave  her  $12.50,  but  she  returned 
it  to  htm.  That  appellant  also  showed  her 
some  more  money,  and  said  It  was  $80,  claim- 
ing that  he  had  won  It  at  a  crap  game.  Aft- 
erwards he  told  her  it  had  been  paid  to  him 
by  Mose  Newman,  and  he  had  saved  it  and 
kept  it  at  the  Palace  X>rug  Store.  Mr.  New- 
man testified  that  he  tiad  paid  appellant  no 
money  since  January  before  (tills  occurriuj 
in  April),  and  appellant  had  been  trying  to 
borrow  money  from  blm.  The  proprietor  of 
the  Palace  Drug  Store  testified  appellant  had 
never  kept  any  money  at  his  drug  store.  Bob 
May  testified  to  appellant,  two  days  after 
Miss  Eelsey  lost  her  pocketbook,  paying  him 
$27.50  for  a  suit  of  clothes,  and  John  R,  Coi 
testified  to  appellant  buying  a  watch  and 
paying  him  $22.50  for  the  watch. 

[1]  Appellant  objected  to  Bob  May,  Jobn 
R.  Cox,  and  Bessie  Dykes  being  permitted  to 
testify  about  appellant  having  this  money  In 
his  possession,  as  it  was  not  Identified  as  the 
money  lost  by  Miss  Kelsey.  It  Is  the  rule  in 
a  case  of  this  kind  that  the  state  may  prove 
the  financial  condition  of  the  person  on  trial 
Just  before  and  Just  after  the  theft,  if  sudi 
proof  would  shed  any  light  on  the  transac- 
tion. Armstrong  v.  State,  34  Tex.  Or.  B.  248, 
30  S.  W.  235,  and  cases  cited  in  Branch's 
Ann.  Penal  Code,  page  1304.  Appellant  re- 
quested peremptory  instructions.  The  court 
did  not  err  in  refusing  same,  the  evidence,  In 
our  opinion,  being  ample  to  sustain  the  con- 
viction. 

[2]  Appellant  requested  two  special  charg- 
es, in  which  he  asked  the  court  to  charge  the 
jury  "if  the  purse  or  contents  did  not  con- 
ialn  any  means  of  identification  of  the  own- 
er" to  acquit  appellant.  We  know  of  no  au- 
thority announcing  any  such  rule  of  law,  and 
appellant  cites  none.  The  law  governing  a 
case  of  this  kind  was  presented  as  favorably 
as  he  could  expect  In  the  third  special  charge 
given  at  appellant's  request: 

"In  order  to  constitute  the  finding  of  lost  prop- 
erty theft,  the  intent  to  deprive  the  owner  of 
his  property,  and  to  appropriate  it  to  the  taker's 
own  use  and  benefit,  most  have  existed  in  tb« 
mind  of  the  finder  at  the  time  he  found  such 
property  and  took  possession  of  it;  and,  if  the 
fraudulent  intent  to  deprive  the  owner  of  liis 
property  and  to  appropriate  the  same  to  the  use 
and  benefit  of  the  finder  did  not  exist  at  tlit 
time  of  the  finding,  no  subsequent  approiala- 
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tioD  of  aneb.  property  by  the  finder  would  conBti- 
tute  theft.  Now,  if  you  believe  from  the  evi- 
desce,  that  the  lost  money  in  qaestion  was  foand 
b;  the  defendant,- Joe  Hutspeth,  you  are  charg- 
ed that  you  cannot  convict  him  ot  the  theft  of 
nich  money  unless  you  believe  beyond  a  reason- 
able donbt  that,  at  the  time  of  the  taking,  if 
in  fact  you  find  there  was  a  taking,  that  defend- 
ant took  inch  money  with  the  fraudnlant  intent 
to  deprive  the  owner  of  the  use  and  benefit  of 
the  same,  and  to  appropriate  it  to  his  own  nse 
and  benefit ;  and,  in  case  yon  have  a  reasonable 
doubt  as  to  the  intention  of  defendant  to  so  do, 
yon  should  acquit  him." 

[3]  Ttie  only  other  special  charge  requested 
was  one  in  regard  to  circumstantial  evidence. 
The  conrt  in  his  main  charge  gave  a  charge 
on  drcnmstantial  evidence ;  therefore  It  was 
imneceesary  to  give  the  charge  requested  on 
this  Issue.  This  charge,  as  given,  Is  not  up- 
on the  weight  to  be  given  the  testimony,  as 
contended  by  appellant.  The  charge  as  giv- 
en is  a  tuD.  and  fair  presentation  of  the  law 
•s  applicable  to  the  evidence  adduced.  Reed 
V.  State,  8  Tex.  App.  40,  84  Am.  Rep.  732; 
Bobinson  v.  State,  11  Tex.  App.  407,  40  Am. 
Hep.  790;  Stepp  v.  State,  SI  Tes.  Cr.  H.  361, 
20  S.  W.  7S8 ;  Wharton's  Crim.  Law,  vol.  2, 
pp.  1363-1373 ;  Branch's  Ann.  Penal  Code,  pp. 
1351-1352. 

The  Judgment  Is  affirmed. 


DEBTH  V.  STATE.    (Na  4121.) 
(Canrt  of  Criminal  Appeals  of  Texas.    June  14, 

1.  CBnanAi.  Law  «=3l048— Appeajc  and  Eb- 
■  BOB  —  ScoFX  OF  Review  —  Pkeskbvation  of 

BXCKFTIONS. 

On  appeal  matters  not  excepted  to,  bnt  set 
up  for  the  first  time  in  motion  for  new  trial, 
cannot  be  noticed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2656,  2657,  2670;  Dec  Dig. 
«=9l048.] 

2.  CKacDVAi;  Law  «=s>105e(l)— AypEAir-Pras- 

EBVATIOIT  OF  EXOEFTIOITa. 

Unless  contrary  to  the  law  and  the  facts,  a 
charge,  though  erroneous,  will  not  be  treated  as 
fundamental  error,  unless  exception  is  taken  on 
the  trial  and  before  the  charge  is  read  to  the 
jury,  either  in  felony  or  misdemeanor  cases. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  gg  2668,  2670 ;   Deo.  Dig.  «=> 

losea).] 

i.  CBiMmAL  Law  «=9ll37(3)  — Apfeai.— In- 

vrrED  Ebbob. 

Defendant  cannot  complain  of  a  Charge  giv- 
en at  his  request,  even  though' erroneous. 

[Ed.  Note^— For  other  cases,  see  Criminal 
Law,  CenC  Dig.  {{  8007.  3009;  Dec  Dig.  «» 
1137(3).] 

4.  Cbimihai.  Law  <S=>1053  —  Tbial  —  Swkab- 
IHO  WrrwEssEs— Rkcobd. 

Evidence  cannot  be  held  insnftcient  merely 
because  the  statement  of  facts  fails  to  show  on 
its  face  that  witnesses  were  sworn,  if  no  excei>- 
tion  was  taken  at  the  trial, 
,  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  }{  2661,  2666 ;  Dec.  Dig.  <8=9 
1053.] 

5.  CKncurAi,  Law  «=!»103e(l)  —  Appeai.  —  Re- 
vxbsai,. 

Whwe  defendant  and  his  attorney  agreed  to 
ue  of  affidavit  of  absent  witness  and  made  no 


objection  to  its  introduction  at  the  trial,  its  ad- 
mission is  not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  1681-1640,  2630;  Dec  Dig. 
«s>1036(l).] 

Appeal  from  Bexar  County  Court;  Nel- 
son Lytle,  Judge. 

William  Debth  was  convicted  of  keeping 
and  aiding  In  keeping  a  disorderly  house,  and 
he  appeals.     Afl9rmed. 

Chambers  &  Watson,  of  San  Antonio,  for 
appellant.  C.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  J.  AppeUant  was  convicted 
under  the  second  count  of  the  Information 
charging  him  with  directly  keeping  and  be- 
ing concerned  in  keeping  and  aiding  and 
assisting  in  keeping  a  disorderly  house,  etc., 
where  men  and  women  met  by  mutual  ap- 
pointment and  by  appointment  made  by  an- 
other for  the  purpose  of  sexual  Intercourse. 

The  evidence  shows  that  defendant  bad 
married  a  woman  named  Belle  Cook,  whom 
be  had  known  some  time  prior  to  their  mar- 
riage, and  that  he  was  living  with  her  at 
the  alleged  disorderly  house,  and  was  In 
charge  of  the  house  as  shown  by  the  wit- 
nesses. Appellant  testified  in  his  own  behalf, 
and  stated  that  he  had  never  rented  a  room 
either  to  Virginia  Carothers  or  McMullen; 
that  he  was  unaware  that  men  and  women 
met  at  his  house  for  Immoral  purposes,  bat 
he  knew  that  men  and  women*  frequently 
came  there  without  baggage,  and  some  time 
would  stay  all  night,  and  some  time  only 
an  hour  or  two  and  go  away;  that  he  was 
a  machinist  himself,  hut  since  his  marriage 
to  Belle  Cook  had  not  worked  at  his  trade; 
that  he  was  managing  her  property,  which 
consisted  of  a  house  back  of  the  Menger 
Hotel,  the  alleged  disorderly  house,  and  15 
acres  of  land;  that  he  had  no  Income  on 
which  to  live  except  what  he  received  from 
this  property,  and  that  his  wife  lived  off 
the  Income  from  the  same  property ;  that  he 
bad  known  her  two  or  three  years  before 
their  marriage,  and  had  lived  with  her  since, 
making  seven  or  eight  years  in  all ;  that  he 
had  been  at  her  place  a  number  of  times  be- 
fore he  married  her,  but  did  not  know  what 
business  she  was  In,  and  did  not  know  wheth- 
er she  kept  a  disorderly  house  or  not.  Appel- 
lant Introduced  also  Ella  Jones,  a  white  wo- 
man, who  was  housekeeper  for  Belle  Cook, 
wife  of  the  defendant.  This  woman  testified 
that  she  did  no  scrubbing  nor  washed  dish- 
es, but  did  the  housework,  and  that  men  and 
women  often  came  there  together,  and  some- 
times would  stay  all  night,  sometimes  only 
a  short  while,  and  that  they  never  brought 
any  baggage,  and  were  not  required  to  reg- 
ister, and  that  no  register  was  kept  for  such 
purpose;  that  there  was  only  one  regular 
roomer  In  the  bouse;  that  she  knew  Vii- 
ginla  Carothers,  who  had  formerly  lived  in  a 
house  of   prostitution,   where  witness   also 
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stayed  tor  a  while ;  that  Virginia  Carothers 
was  a  sporting  woman,  and  that  said  house 
was  like  the  one  occupied  by  the  defendant; 
that  Belle  Cook  and  her  husband,  the  de- 
fendant, were  at  their  house  on  many  oc- 
casions when  rooms  were  rented,  and  she 
had  seen  them  on  some  occasions  talking  to 
the  parties  renting  the  room;  and  that  de- 
fendant and  his  wife  lived  there  at  the  time 
alleged  in  the  Information,  and  had  the  care, 
custody,  and  control  of  said  place,  and  were 
there  the  night  of  the  raid  by  the  officers. 
Two  of  the  detectives  testified,  as  well  as  two 
policemen,  that  they  were  with  the  police  de- 
partment of  the  city  of  San  Antonio  at  the 
time  of  the  alleged  offense,  and  were  familiar 
with  the  house  back  of  the  Menger  Hotel 
where  appellant  lived,  and  knew  the  general 
reputation  of  the  house,  and  that  it  was  a 
disorderly  house,  and  had  been  used  as  such 
for  years,  and  was  being  used  as  such  at  the 
time  they  made  the  raid;  that  they  bad 
raided  this  house  two  or  three  times  and 
found  unmarried  men  and  women  in  rooms 
together ;  that  some  of  the  women  were  well- 
known  prostitutes;  and  that  when  they  en- 
tered the  house  at  the  time  alleged  in  the 
Information  they  Inquired  for  the  landlord 
and  keeper  of  the  bouse,  and  defendant  came 
forward  and  stated  he  was  such,  and  if  they 
bad  any  business  to  take  it  up  with  him ; 
that  this  was  bis  place  and  be  lived  there. 
They  further  testified  that  a  prostitute  by 
the  name  of  Virginia  Carothers  was  taken 
out  of  a  room  with  a  traveling  salesman  by 
the  name  of  McMullen,  to  whom  she  was  not 
married,  and  that  they  were  undressed,  and 
that  this  was  about  1  o'clock  in  the  morn- 
ing, and  that  another  unmarried  couple  were 
found  in  another  room  of  the  same  house 
at  the  same  time,  and  that  appellant  was 
there  at  this  time. 

There  Is  also  evidence  that  an  attorney 
named  Cresson  represented  defendant  on  the 
trial  before  the  jury,  and  on  the  former  term 
of  the  court  defendant  asked  for  a  continu- 
ance, which  was  granted,  and  that  there 
was  an  agreement  had  with  defendant  tn 
open  court  that,  inasmuch  as  the  state  was 
then  and  there  ready  for  trial,  and  had  all 
of  its  witnesses  present  and  that  one,  Vir- 
ginia Carothers,  a  witness  for  the  state,  wajs 
likely  not  to  be  found  again,  and  likely  not 
to  be  present  at  the  trial  of  this  cause  at 
a  later  date,  defendant  and  his  attorney 
then  and  there  agreed  with  the  court  and 
the  county  attorney  that  the  said  Virginia 
Carothers  should  be  tben  and  there  in  open 
court  sworn  by  the  court  and  examined  by 
the  state  and  defendant,  which  was  done,  and 
defendant  cross-examined  her  and  elicited 
from  said  witness  all  testimony  material  to 
this  cause,  and  agreed  that  said  testimony 
then  and  there  In  open  court  obtained  from 
said  witness  should  be  used  at  the  trial  of 
this  cause  at  a  later  date,  and  that,  in  order 
to  preserve  said  testimony  exactly  as  It  was 
given  In  open  court,  It^shojild  be  reduced.to_ 


writing  in  narrative  form,  and  sworn  to  by 
the  witness,  and  that  thereupon  same  vf&S 
reduced  to  writing  at  once  in  the  office  of  the 
county  attorney,  the  attorney  for  defendant 
being  present  and  agreeing  to  the  statement 
as  written,  which  statement  was  then  and 
there  exhibited  to  the  defendant,  which  tbe 
defendant  agreed  was  as  given  in  the  court, 
that  the  defendant  and  bis  attorney  then  and 
there  agreed  that  it  was  as  be  wished  it, 
and  further  agreed  that  said  statement  was 
to  be  read  in  evidence  as  the  testimony  of 
Virginia  Carothers  without  reservation  by 
both  parties  as  all  that  Virginia  Carothers 
knew  or  could  testify  to  in  this  case,  and 
that  said  statement  be  taken  and  admitted 
in  evidence  as  of  the  same  weight  and  merit 
as  If  the  said  witness  was  present  at  the 
trial  and  testified  under  oath  as  a  witness 
the  said  statements  that  are  Included  in  said 
affidavit  She  testified,  without  repeating 
it  in  detail,  that  she  was  at  that  thne  living 
in  San  Antonio,  and  was  not  married  to  Mc- 
Mullen, and  never  had  been,  and  was  not 
married  to  him  at  the  time  he  and  she  were 
in  a  room  at  Belle  Cook's  house  about  mid- 
night of  the  13th  day  of  December,  1915; 
that  this  was  the  third  time  she  and  ap- 
pellant bad  been  at  Belle  Cook's  house  and 
stayed  there  together  for  the  night.  Witness 
says  she  was  rooming  at  the  Menger  Hotel 
at  the  time  she  went  to  Belle  Cook's  house, 
and  when  they  got  there  Mr.  McMullen  made 
arrangements  with  Belle  Cook  and  her  hns- 
band,  defendant,  for  the  room  they  were  to. 
occupy  on  these  different  occasions,  and  on  the 
first  occasion  in  going  there  witness  heard 
Belle  Cook  ask  McMuUen  where  he  got  such 
a  pretty  wife.  She  testified  further  she  was 
a  sporting  woman,  and  was  at  this  house 
the  night  tbe  police  made  the  arrest  and  the 
raid,  and  was  In  tbe  room  with  McMullen, 
and  they  were  undressed.  She  also  said 
Belle  Cook  knew  and  had  seen  her  there 
prior  to  this  time;  that  both  Belle  Cook 
and  her  husband,  appellant,  were  there  at 
the  time  they  were  arrested,  and  when  Mc- 
Mullen engaged  the  room.  Without  going 
further  into  detail,  this  Is  a  sufficient  state- 
ment  of  the  facts.  It  might  be  stated  fur- 
ther that  Mr.  Cresson,  who  represented  ap- 
pellant on  tbe  trial,  is  not  tbe  attorney 
representing  him  here,  but  other  attorneys 
were  employed. 

[1-3]  There  was  no  exception  taken  to  any 
action  of  the  court  during  the  trial.  The 
court  gave  every  charge  asked  by  the  state 
and  the  defendant.  In  the  motion-  for  new 
trial  some  matters  are  set  up  which,  in 
our  Judgment,  cannot  be  noticed  because  no 
exception  was  taken  to  any  of  the  matters, 
except  specified  as  grounds  of  the  motion  for 
new  trial.  Tbe  court  at  the  request  of  the 
county  attorney  gave  a  general  definition  of 
what  it  takes  to  constitute  a  disorderly  house, 
etc.  Tbe  county  attorney  asked  another 
charge  applyWg  the  law  to  the  facts  of  the  i 
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/endant  This  charge  asked  by  defendant 
ii  attacked  by  him  In  the  motion  for  new 
trial  and  here  because  it  is  not  the  law,  and 
that  It  Is  of  such  a  nature  it  ought  to  re- 
verse the  Judgment.  In  order  to  have  the 
case  reversed  exception  must  be  taken  at 
the  time  of  the  trial  and  before  the  charge 
Is  read  to  the  Jury,  if  it  be  a  felony,  and  the 
same  rule  has  been  held  to  apply  to  mlsde- 
nieanors  as  under  the  statute  befo^'e  it  was 
amended  with  reference  to  the  time  of  tak- 
ing exceptLons  to  the  charge. 

In  Basquez  v.  State,  56  Xex.  Cr.  R.  329, 119 
S.  W.  861,  this  matter  came  under  review 
again,  and,  so  far  as  the  writer  has  been  able  to 
ascertain,  has  been  followed  by  the  decisions 
of  the  court  since.  Under  that  view  of  the  law, 
even  if  the  charge  was  erroneous,  it  would 
not  be  treated  as  fundamental  error  unless 
contrary  to  the  law  and  the  facts.  The 
special  charge  given  at  the  request  of  ap- 
pellant la  as  follows: 

"Unless  you  believe  beyond  a  reasonable  doubt 
that  defendant,  William  Debth,  was  keeping  the 
premises,  or  did  aid,  abet,  assist  in,  or  was  con- 
cerned in  kesping  said  premises  where  a  woman 
and  a  man  were  fotind  together,  and  unless  you 
fnrthcr  believe  also  that  the  defendant,  William 
Debth,  rented  a  room  to  a  man  and  a  woman,  or 
did  aid,  abet,  assist  In,  or  was  concerned  in  reat- 
iag  said  room,  and  at  the  time  knew  them  not  to 
be  married,  you  will  find  the  defendant  not 
gnUty." 

This  charge  seems  to  be  favorable  to  the 
defendant,  and  it  Is  attacked  largely  because 
It  falls  tp  require  the  Jury  to  find  that  the 
premises  were  rented  to  this  man  and  woman 
(or  sexual  Intercourse  by  mutual  agreement. 
In  addition,  the  court  gave  the  presumption 
of  innocence  and  the  reasonable  doubt,  etc. 
In  the  absence  of  an  exception  taken,  these 
diarges  cannot  be  reviewed,  especially  the 
<^rge  requested  by  appellant,  if  for  no  other 
reason  under  the  doctrine  of  what  is  termed 
in  the  books  invited  error. 

[4]  Again,  it  Is  nrged  the  evidence  is  not 
sufficient  because  it  does  not  show  the  wit- 
nesses to  have  been  sworn,  and  this  only  to 
be  gathered  from  the  statement  of  facts. 
Of  course,  the  evidence  of  Virginia  Carothers' 
wag  sworn  to  at  the  time  under  the  circum- 
stances above  stated.  The, statement  of  facts 
is  silent  as  to  whether  the  other  witnesses 
were  or  were  not  sworn,  and  the  ground  of 
attack  does  not  show  whether  they  were 
or  were  not  sworn.  It  seems  to  be  based 
npon  the  fact  that  the  statement  of  facts 
does  not  show  on  its  face  that  they  were 
swoTD.  We  are  of  opinion  this  proposition 
la  not  well  taken.  In  Goldsmith  v.  State,  82 
Tex.  Or.  R.  112,  22  S.  W.  405,  the  proposition 
is  laid  down  that,  where  a  witness  who  was 
Dot  sworn  was  permitted  without  objection  to 
testify  on  the  trial,  it  is  too  late  on  the 
motion  for  new  trial  to  raise  the  question. 
The  same  proposition  was  laid  down  as  far 
back  as  Bell  v.  State,  2  Tex.  App.  217, 
28  Am.  Bep.  429.  These  cases  have  been  fol- 
lowed, and  some  of  the  authorities  will  be 


found  collated  in  6  Rose's  Notes,  on  page  917 
of  that  work.  Reading  from  the  syllabus 
as  found  in  Goldsmith  v.  State,  supra,  this 
is  quoted : 

"It  is  too  late  on  motion  for  new  trial  to 
urge  that  witness  was  not  sworn  before  testi- 
fying, where  no  objection  was  made  at  the  trial." 

This  was  approved  In  United  States  v. 
Armour  &  Co.  (D.  C.)  142  Fed.  825;  Dodd 
V.  State,  44  Tex.  Cr.  R.  482,  72  S.  W.  1015 ; 
Coleman  v.  State,  43  Tex.  Or.  R.  17,  63  S. 
W.  322. 

[5]  It  is  again  urged  that  the  affidavit 
made  by  Virginia  Carothers  and  used  on  the 
trial  was  not  admissible,  for  various  reasons, 
among  others,  it  Is  contended  defendant  was 
not  confronted  with  the  witnesses,  etc.  How- 
ever this  may  be,  there  was  no  bill  of  ex- 
ceptions reserved  to  the  affidavit.  It  was 
agreed  to  by  the  defendant  and  his  attorney 
in  open  court,  with  the  concurrence  of  the 
court,  for  reasons  already  quoted  and  stat- 
ed above,  and  no  objection  was  urged  to  it 
on  the  trial.  It  comes  for  the  first  time  on 
motion  for  new  trial.  The  writer  has  net 
agreed  with  the  majority  of  the  court  on 
the  question  of  the  reproduction  of  testimony 
under  the  constitutional  provisions  requiring 
the  accused  to  be  confronted  with  the  wit- 
nesses against  him,  but  this  question  does 
not  come  within  that  rule  as  he  understands 
it.  A  defendant  may  object  to  the  repro- 
duction of  testimony  or  Its  production  in 
any  form  if  It  has  not  been  legally  done. 
The  rule  Is  well  settled  also  that  in  order  to 
obtain  advantage  the  testimony  must  be 
objected  to  at  the  time,  with  the  exception 
of  where  the  wife  is  used  in -behalf  of  the 
state.  There  being  no  exception,  and  the 
matter  having  been  fully  agreed  to  by  the 
defendant  and  his  attorney,  Mr.  Cresson,  we 
And  no  error  in  this  matter  requiring  a  re- 
view of  the  question  or  a  reversal  for  that 
reason. 

As  the  record  is  presented,  we  are  of  opin- 
ion that  there  is  no  reversible  error  shown, 
or  that  the  errors  as  shown  are  not  of  such 
nature  and  presented  in  such  manner  that 
they  can  be  reviewed  to  the  end  of  revers- 
ing the  Judgment 

The  Judgment  therefore  will  be  affirmed. 


DERRY  V.  HARTY  et  al.    (No.  5644.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 
April  19,  1916.) 

1.  Appeal   and   Ebbob   «=>994(3),   995-Re- 
viEW— Findings. 

On  trial  by  court  without  a  Jury,  the  court 
is  the  sole  judge  of  the  credibility  of  witnesses 
and  weight  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3904-3906)^,  3907;  Dec. 
Dig.  «=994(3),  996.] 

2.  Homestead  ®=>181(3)  —  Abandonubnt  — 
Evidence — Weight. 

In  an  action  by  a  widow  to  recover  title  and 
possession  of  a  lot  as  a  homestead,  evidence  of 
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removal  and  declarations  held  to  support  a  find- 
ing of  abandonment: 

[Ed.  Note.— For  other  cases,  see  Homestead, 
CJent  Dig.  {  353 ;   Dec.  Dig.  «=»181(8).] 
8.  Homestead  «=9l64  — Abandoniosnt— Ao- 

QUIBING    ANOTHEB    HOKEBTEAD. 

A   homestead   may   be   abandoned   notwith- 
standing another  has  not  been  acquired. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  g}  327,  328;  Dec.  Dig.  <&=>164.] 

4.  HOUESTEAD  9=>163  —  ABANDONUXiri  —  BB- 

MovAi/— Intent  to  Retitbn. 
Removal  coupled  vrith  intent  never  to  retam 
constitutes  abandonment  of  a  homestead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  U  320-326;    Dec  Dig.  <3=»163.] 

5.  Homestead  <e=»181i4— Abandonment— In- 
tent—Question  roB  JUEY. 

In   an   action    raising   issue  of  homestead 

abandonment,  the  intent  to  abandon  is  a  gnes- 

tion  of  fact  for  the  jury  or  court  trying  the  case. 

[Ed.  Note.— For  other  cases,  see  Homestead, 

Cent  Dig.  {  401;    Dec.  Dig.  «=9l81V^.] 

Appeal  from  District  Court,  WUUamson 
County ;  O.  A.  Wilcox,  Judge. 

Action  by  Belle  Derry  against  Charles  U 
Harty  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

Wilcox  &  Graves  and  J.  B.  Robinson,  all 
of  Georgetown,   for  appellant 

RICE,  J.  Appellant,  who  la  the  head  of  a 
family,  during  the  year  1908  purchased  a 
house  and  lot  in  Georgetown,  In  which,  with 
her  diildren,  she  lived  as  a  home  \intll  July, 
1911,  when  she  left  it,  going  to  points  In  Bell 
and  Williamson  connties,  where,  it  seems, 
she  picked  cotton  during  that  season  with 
one  Gus  Derry,  and  later  cook^  for  Mr. 
Ronndtree.  In  the  latter  part  of  said  year 
she  and  Derry  were  arrested  and  employed 
appellee  Harty,  an  attorney,  to  represent 
them,  by  reason  of  which  she  became  indebt- 
ed to  him  for  attorney's  fees.  In  April,  1912, 
she  married  Derry  and  moved  to  Dallas, 
where  she  continued  to  live  until  July,  1914, 
when  she  returned  to  Georgetown;  her  hus- 
band liaving  died  in  the  meantime.  Prior  to 
the  death  of  her  husband,  Harty  obtained 
Judgment  against  them  for  the  amount  due 
him  as  attorney's  fees,  and  thereafter,  on 
the  7th  of  January,  1913,  levied  an  execu- 
tion upon  the  lot  in  question,  and  sold  the 
same  thereunder,  at  which  sale  he  became 
the  purchaser,  subsequently  conveying  it  to 
W.  R.  McElroy,  one  of  the  appellees  here- 
in; and  this  suit  was  brought  by  appellant 
against  Harty  and  McElroy  to  recover  title 
and  possession  of  the  lot  on  the  ground  that 
the  same  was  her  homestead  and  not  sub- 
ject to  f<»ced  sale  at  the  time  of  the  levy, 
as  well  as  for  damages  for  the  alleged  con- 
version of  certain  personal  property  left  by 
her  in  the  house.  Harty  and  McElroy  an- 
swered, denying  that  the  property  was  her 
homestead,  or  that  she  was  the  head  of  a 
family,  or  that  they  had  ever  converted  the 
personal  property,  and  alleged  that  if  the 
lot  had  ever  been  her  homestead  she  had 


abandoned  it  prior  to  and  at  the  time  of 
the  levy,  and  that  the  same  was  subject  to 
execution.  The  case  was  tried  before  the 
court  without  a  Jury,  who  found  as  a  mat- 
ter of  fact  that  appellant  had  abandoned  tlie 
property  as  her  homestead  prior  to  and  at 
the  time  of  the  levy  of  the  execution,  and 
that  she  was  not  entitled  to  recover,  and 
judgment  was  entered  accordingly,  from 
which  this  appeal  is  prosecuted;  and  the 
principal  contention  is  that  the  court  erred 
in  finding  as  a  fact  that  appellant  had  aban- 
doned the  property  in  question  as  her  home- 
stead. 

[1-S]  niere  being  no  jury,  the  findings  of 
the  court  must  be  treated  as  we  would  the 
verdict  of  the  Jury ;  and,  if  there  is  any  evi- 
dence to  support  it,  the  judgment  must  l>e 
sustained.  See  Wells  v.  Xarbrongh,  84  Tex 
660,  19  S.  W.  865.  The  court  in  such  cases 
is  the  sole  judge  of  the  credibility  of  the 
witnesses  and  the  weight  of  the  testimony. 
Slee  Miller  v.  Hlmebauj^  153  S.  W.  338. 
Appellant  left  her  home  in  1911,  and  did  not 
return  to  it  until  1914.  She  married  in  April, 
1912,  and  moved  with  her  husband  to  Dal- 
las, where  she  lived  until  his  death,  wbich 
occurred  In  December,  1913,  and  continued  to 
remain  in  Dallas  until  the  following  sum- 
mer. At  the  time  she  left  her  home,  and  on 
numerous  occaslozis  during  her  absence,  it 
was  shown  that  she  had  frequently  declared 
her  Intention  never  to  return  to  Georgetown ; 
that  she  expected  to  remain  with  her  husband 
wherever  he  might  go.  When  arrested  she 
made  a  deed  to  this  property  to  Mr.  Round- 
tree  to  secure  bond,  declaring  at  the  time 
tliat  it  was  not  her  homestead,  and  that  she 
never  expected  to  live  in  it  again.  It  was 
also  shown  that  she  had  written  to  one  of 
her  sons  daring  the  time  that  she  was  ab- 
sent, stating  that  she  never  expected  to  re- 
turn home,  and  intended  to  give  the  place 
to  her  children.  There  was  evidence,  how- 
ever, showing  that  when  she  left  her  home 
she  left  her  household  and  kltdien  famiture 
■there  in  charge  of  the  children,  who  renuiin- 
ed  in  the  honse  until  the  forcible  entry  and 
detainer  suit  was  brought  against  tbem, 
when  they  surrendered  possession  to  ap- 
pellee Harty.  She  also  qpedflcally  denied 
having  stated  that  She  never  intended  to 
return.  Tb6  evidence  in  her  btiialf  was  suffi- 
cient, if  the  court  had  found  In  her  favor, 
to  have  sustained  its  judgment.  The  judge, 
however,  evidently  disregarded  the  teatlxno- 
ny  of  appellant  and  her  witnesses,  nils  was 
his  province.  Jones  t.  Jonee,  146  8.  W.  26fr- 
270,  and  cases  there  cited.  It  Is  true  that 
during  her  absence  she  never  acquired  an- 
other homestead,  but  this  was  not  necessary, 
since  the  homestead  may  be  abandmied,  not- 
withstanding another  has  not  been  acqalred. 
See  Woolfolk  t.  Rickets,  41  Tex.  362;  CUne 
T.  Upton,  56  Tex.  319;  McMillan  v.  Warner, 
38  Tex.  414;    Shepherd  ▼.  Cassiday,  20  Tex. 
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29,  TO  Am.  Dec.  372;  Jordan  t.  Oodman,  19 
Tel.  275.  Bemoval.  coupled  with  an  inten- 
tion nerer  to  return,  constitutes  an  abandon- 
ment of  tbe  homestead.  See  Cox  v.  Shrop- 
shire, 25  Tex.  123;  Shepherd  t.  Casslday, 
supra;  Cllne  t.  Upton,  supra.  The  question 
of  intent  to  abandon  Is  one  of  fact  solelr 
for  the  consideration  of  the  court  or  Jury  try- 
iBg  tbe  case.  McMillan  t.  Warner,  supra; 
Edmonson  t.  Blessing,  42  Tex.  601. 

While  the  evidence,  as  we  have  seen,  would 
bare  sustained  a  finding  in  favor  of  appel- 
lant, still,  there  is  ample  evidence,  in  our 
oplnlcm,  to  support  the  Judgment  of  the 
court,  for  wlilch  reason  tbe  same  la  in  all 
things  affirmed. 

AfiSrmed. 


CROSS  et  al  V.  WILKINSON  et  al:  ♦ 
(No.  6670.) 

(Court  of  CSvil  Appeals  of  Texas.  Austin.  Feb. 
16,  1816.  On  Motion  for  Rehearing,  April, 
1916.     Behearing  Denied  June  7,   1916.) 

L  BoimDABiEs  «=»40(1)  —  OmoiAi,  Stjbvets 

— iklfD  iNCtlTDED. 

In  trcapaaa  to  try  title,  evidence  of  the  loca- 
tion of  boundary  lines  of  county  school  lands 
Aeid  to  raise  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  196-203;   Dec  Dig.  <8=»40(1).] 

i  Pdbuc   Lands  €=>175(5)— Official  Sur- 

TKT9— STATUTOBT  PbOVISIONB— "StrBVEY." 

Rev.  St.  1896,  art.  4269  (Acts  18th  Leg.  c 
40)  vaUdating  surveys  theretofore  made  of  coun- 
tr  school  lands,  declaring  vested  in  the  sev- 
eal  counties  "the  titles  to  the  lands  included  in 
the  lines  of  said  surveys  and  returned  to  the 
general  land  office,"  does  not  mean  that  in  as- 
certaining the  boundaries  of  county  school  lands 
such  construction  will  be  given  to  the  field  notes 
so  returned  to  the  land  office  as  to  give  to  the 
emmty  tbe  ben^t  of  those  calls  most  favorable 
to  the  county,  and  the  word  "survey,"  in  the 
expression  "the  land  included  in  the  lines  of 
tile  survey,"  docs  not  mean  tUe  diagram  or  map 
rtqoired  by  Rev.  St.  1911,  art.  5336,  to  be 
tetnmed  with  and  as  a  part  of  the  field  notes, 
but  is  there  used  as  synonymous  with  "field 
notes,"  although  the  survey,  accurately  speak- 
ing, is  the  land  included  in  such  field  notes. 

[Ed.  Note. — For  other  cases,  see  Public  Ijnnds, 
Cent  Dig.  §|  565,  666;    De&  Dig.  <$=»175(5). 

For  other  definitions,  see  Words  and  Phrases, 
Krst  and  Second  Series,  Survey.] 

3.  Pdbuo  Lands  <S=»175(6)— Official   Sub- 

TETB— STATTTTOBT   PKOVISIONS. 

Such  act  by  its  express  terms  is  applicable 
wily  to  surveys  which  had  been  patented  at  the 
tiine  it  was  passed. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Ctut.  Dig.  H  568,  669 ;    Dec.  Dig.  «=175(6).j 
• 
On  Hoticm  for  Behearing. 

4.  Public  Lands  e=3l78(l)  —  Convktanct 
BT  County— Wabbantt—Liabilttt. 

Where  a  county  sells  land  to  which  it  has 
good  title  by  patent  from  the  state,  and  con- 
veys by  the  same  description  as  in  the  patent, 
it  is  not  Uable  to  the  purchaser  on  account  of 
differences  or  difficulties  in  ascertaining  the 
boundaries  of  the  tract  conveyed,  since  when  tbe 
boundaries  are  ascertained  the  purchaser's  title 
is  good. 

[Ed  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  579;    Dee.  Dig.  «S=9l78(l).] 


Krror  from  District  Court,  Travis  Coifnty; 
Cteo.  Calhoun,  Judge. 

Action  by  Ed  Wilkinson  and  others  against 
Jesse  F.  Cross  and  others.  From  a  Judg- 
ment for  plaintiffs  against  the  named  defend- 
ant and  certain  others,  they  bring  error. 
Reversed  as  to  them,  and  affirmed  as  to  de- 
fendant La  Salle  County,  as  to  which  plain- 
tiffs were  denied  relief. 

A.  H.  Kirby,  of  Ft.  Worth,  B.  H.  Teiser, 
of  Austin,  and  Theodore  Mack,  of  Ft  Worth, 
for  plaintiffs  in  error.  Morrow  &  Morrow, 
of  Billsboro,  for  defendants  In  error. 

JENKINS,  J.  We  copy  and  adopt  the  fol- 
lowing from  plaintiffs  in  error's  preliminary 
statement  as  to  nature  and  result  of  this 
suit,  omitting  references  to  pages  of  the 
transcript: 

"Defendants  in  error  Bd.  Wilkinson,  Ed. 
Woodall,  W.  O.  Robertson,  and  Pat  B.  Hooks, 
as  plaintlifs,  instituted  suit  in  the  forni  of  tres- 
pass to  try  title  against  Jesse  F.  Cross,  Cora  B. 
Cross,  H.  Allison,  H.  Q.  Conway,  Ben  0.  Smith, 
W.  H.  Grove,  J.  C.  C.  Martin,  H.  Ia  Stewart,  J. 
C.  Hartzog,  H.  T.  Shumake,  O.  W.  Waloott,  O. 
B.  Holt,  T.  B.  Duncan,  and  La  Sails  county,  as 
defendants,  for  the  title  and  poa«o8sion  of  a 
tract  of  luid  described  as  a  part  of  Xia  Salle 
county  school  land  leagues  Nos.  322,  323,  324, 
and  3^  in  Martin  county,  Tex. 

"H.  T.  Shumate  answered  by  general  denial 
and  not  guilty,  and  by  cross-action  for  a  tract 
of  land  lying  west  and  south  of  the  La  Salle 
county  leagues.  La  Salle  county  filed  plea  of 
privilege,  plea  in  bar,  and  its  answer  consist- 
ing of  exceptions,  general  denial,  and  not  guilty, 
and  spedaUy  that  the  lands  were  conveyed  by  it 
in  bulk  and  for  a  lump  consideration,  and  gave 
only  a  special  warranty. 

"Jesse  F.  Cross  and  Cora  B.  Cross  answered 
by  general  denial  and  not  guilty.  Ben  O.  Smith, 
W.  H.  Grove,  and  T.  B.  Duncan  disclaimed  as 
to  all  of  the  land  except  surveys  Nos.  1,  2,  and 
3,  block  10,  known  as  the  Jesse  F.  Cross  sur- 
veys, describing  same  by  field  notes,  and  also  by 
general  denial  and  plea  of  not  guilty.  Defend- 
ants J.  C.  O.  Martin,  H.  L.  Stewart,  A.  F. 
Blue,  and  J.  B.  Smith  filed  plea  of  privilege  and 
special  demurrer.  The  plea  of  privilege  was 
overruled,  and  the  demurrer  sustained.  These 
defendants  answered  by  adopting  the  pleadings 
of  the  plaintiff  in  so  far  as  they  sought  to  es- 
tablish the  boundary  lines  of  the  four  leagues 
of  the  La  Salle  county  school  land,  and  in  all 
other  respects  denied  the  allegations  of  plain- 
tifls'  petition. 

"The  case  was  tried  before  a  Jury,  and  on  « 
peremptory  instruction  given  by  the  court  the 
jury  returned  a  verdict  for  plaintiffs,  and  Judg- 
ment was  entered  in  accordance  with  such  in- 
struction. 

"Defendants  W.  H.  Grove,  Ben  O.  Smith,  T. 
B.  Duncan,  and  Jesse  F.  Cross  filed  their  mo- 
tion for  new  trial,  which  was  overruled  by  the 
court  W.  H.  Grove,  Ben  O.  Smith,  Jesse  F. 
Cross,  Cora  B.  Cross,  and  T.  B.  Duncan  filed 
their  petition  for  writ  of  error  and  writ  of  error 
bond,  and  brought  the  case  before  this  court  for 
review. 

"This  is  really  a  boundary  suit  inTOlving  the 
location  of  the  lines  and  comers  of  the  four 
leagues  of  La  Salle  county  school  lands,  the 
plaintifEs  in  the  lower  court  claiming  that  said 
boundaries  included  the  lands  claimed  by  plain' 
tiffs  in  error,  which  lands  were  surveyed  by  the 
state  and  platted  as  existing  between  the  La 
Salle  county  school  land  leagues  and 
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ft  Pacific  Burreys,  and  sold  to  plaintiff  in  er- 
ror Jesse  F.  Cross  as  public  school  land. 

"Plaintiffs  in  error  insist  that  a  vacancy  ex- 
isted between  the  system  of  school  land  leagues 
of  whiclvthe  La  Salle  county  leagues  formed  a 
part  and  tbe  Texas  &  Pacific  system  of  surreys 
made  at  a  different  time  by  a  different  surreyor, 
and  that,  the  lauds  claimed  by  them  havius 
been  surveyed  on  such  vacancy,  the  surveys 
were  valid,  and  were  not  Included  in  the  bound- 
aries of  the  lia  Salle  county  school  land  leagues. 
There  is  no  question  raised  in  the  record  as  to 
the  title  of  plaintiffs  to  the  four  leagues  of  La 
Salle  county  school  land,  and  none  as  to  the  ti- 
tle of  plaintiffs  in  error  to  the  Jesse  F.  Cross 
surveys,  if  said  surveys,  in  fact,  exist" 

[1]  The  evidence  as  to  the  location  of  the 
boundary  lines  of  tbe  La  Salle  county  school 
land  did  not  justify  a  peremptory  instrac- 
tioD  in  favor  of  the  plaintlfFs  In  the  court 
below,  defendants  In  error  herein.  On  the 
contrary,  in  our  opinion,  the  evidence 
greatly  preponderated  In  favor  of  plaintiff's 
in  error  aa  to  the  location  of  tbe  lines  and 
comers  of  the  La  Salle  county  school  lands, 
as  originally  surveyed.  To  say  the  least  of 
It,  the  evidence  was  sufficient  to  raise  the 
Issue  of  boundary  for  the  jury  to  decide.  As 
this  case  is  to  be  reversed,  we  do  not  deem  It 
proi>er  to  further  comment  on  the  evidence  as 
to  boundary. 

[2]  The  other  grounds  relied  upon,  and 
which  evidently  formed  the  basis  of  the 
court's  action  in  this  matter,  was  that  such 
charge  was  required  by  article  4269,  R.  S. 
1895  (Acts  Leg.  1883,  p.  28)  which  reads  as 
follows: 

"Art  4269.— The  surveys  of  all  county  school 
lands  heretofore  made,  either  actually  on  the 
ground  or  by  protraction,  and  returned  to  the 
general  land  omce,  according  to  law,  and  upon 
which  patents  have  issued,  are  hereby  declared 
valid  surve;^B,  and  the  titles  to  the  lands  in- 
duded  within  the  lines  of  said  surveys,  as  re- 
turned to  tbe  general  land  office,  are  hereby 
vested  in  the  counties  for  which  the  same  were 
made;  and  in  all  such  surveys  the  caUs  for 
distance  shall  have  precedence  and  control  calls 
for  rivers  or  natural  objects  when  the  calls  for 
distance  will  give  the  quantity  of  land  intended 
to  be  included  in  the  survey  and  the  colls  for 
natural  objects  or  rivers  will  not ;  provided, 
this  law  shall  not  divest  any  vested  right" 

It  is  contended  that  this  act  of  the  Legis- 
lature Is  applicable  In  the  Instant  case  by 
reason  of  the  fact  that  the  field  notes  of  the 
La  Salle  county  school  land  leagues  322  and 
325  call  for  the  lines  of  sections  1  and  6,  Tex- 
as &  Pacific  Railroad  surveys,  which  were 
located  prior  to  said  county  school  land  sur- 
veys, and  also  by  reason  of  the  fact  that  the 
sketch  of  said  county  school  lands  returned 
to  the  land  office  with  said  field  notes  showed 
that  the  western  lines  of  leagues  322  and  325 
coincided  with  the  eastern  lines  of  the  rail- 
way company  surveys.  The  field  notes  re- 
ferred to  are  as  follows: 

322:  "Beginning  at  apoint  the  S.  E.  comer 
of  820;  thence  S.  13°  E.  5,000  vrs.  to  comer 
on  west  line  of  section  2,  township  2  north,  and 
block  37  of  the  Texas  &  Pacific  Railway  sur- 
veys 500  vrs.  S.  13°  E.  from  N.  W.  corner  of 
said  section;  thence  S.  77°  W.  5,000  vrs.  to 
mound  i^or  comer ;  thence, }T.  13°  W.  5,000  r;^ 


to  S.  W.  comer  of  No.  20;  thence  N.  77'  E. 
6,000  vrs.  to  place  of  beginning." 

825:  "Beginning  at  a  point  the  S.  E.  comer 
of  322;  thence  S.  13°  E.  6,000  vrs.  to  a  point 
on  the  west  line  of  section  6,  township  2  N., 
Blk.  88,  T.  &  P.  Bur.  200  vrs.  N.  13°  W.  from 
the  S.  W.  comer  of  said  sac.  6;  thence  S.  77° 
W.  6,000  vrs.  to  S.  E.  comer  of  No.  324  (school 
land) ;  thence  N.  13°  W.  5,000  vrs.  to  mound 
3  feet  high,  N.  E.  comer  of  324 ;  thence  N.  77° 
E.  6,000  vrs.  to  the  beginning." 

The  sketch  of  this  block  of  county  school 
land  surveys,  consisting  of  81  leagues, 
showed  that  the  western  lines  of  leagues  322 
and  325  connected  with  tbe  eastern  lines  of 
tbe  Texas  &  Pacific  surveys  Nos.  2  and  6, 
to  the  extent  indicated  by  their  calls,  and 
also  with  the  line  of  section  3  lying  betwem 
sections  Nos.  2  and  6. 

If  we  should  follow  the  decision  of  the 
Supreme  Court  in  Steward  v.  Coleman 
County,  95  Tex.  445,  67  S.  W.  1016,  as  was 
done  by  this  court  In  Lewrlght  v.  Travis 
County,  54  Tex.  Civ.  App,  540,  118  S.  W. 
725,  we  would  affirm  the  Judgmait  of  tbe 
trial  court    As  was  said  in  the  latter  case: 

"In  its  final  analysis  this  decision  (Steward  v. 
Coleman  County}  means  that,  in  ascertaining 
the  boundaries  of  county  sdiool  lands,  such  con- 
struction will  be  given  to  the  field  notes  so  re- 
turned to  the  land  office  as  to  give  to  the  county 
the  benefit  of  those  caUs  that  are  most  favorable 
to"  the  county. 

We  do  not  think  that  the  article  of  the 
statute  referred  to  admits  of  such  construc- 
tion. Nothing  but  a  firm  conviction  of  tbe 
correctness  of  our  views  herein  would  in- 
duce us  to  decline  to  follow  an  opinion  of 
the  Supreme  (^)urt  of  this  state,  and  esi)e- . 
daily  one  written  by  the  learned  judge  who 
wrote  the  opinion  in  Steward  v.  Coleman 
County,  whom  we  regard  as  one  of  the  ablest 
jurists  who  ever  sat  upon  the  supreme  bench 
of  this  or  any  other  state.  The  writer  of 
this  opinion,  who  speaks  for  this  court,  is 
not  conscious  of  being  influenced  herein  by 
the  fact  tbat  he  was  of  counsel  for  Steward 
in  the  Coleman  County  Case.  That  case 
was  settled  long  ago,  and  Steward  is  in  bis 
grave.  The  act  In  question  was  not  referred 
to  in  the  Coleman  County  Case,  supra.  In 
the  trial  court,  nor  In  the  briefs  or  argu- 
ments of  counsel  in  the  Court  of  Civil  Ap- 
peals, as  tbe  record,  which  we  have  to-day 
examined,  shows,  nor  In  the  Supreme  Court, 
except  in  a  supplemental  argument  filed  on 
behalf  of  the  county,  of  which  the  writer 
knows,  by  reason  of  bavlng  been  of  counsel 
In  that  case,  counsel  for  Steward  had  no  no- 
tice of.  By  reason  of  the  fact  that  the  case 
was  compromised.  Steward  did  not  file  a  mo- 
tion for  rehearing  In  the  Supreme  Court  For 
these  reasons  we  do  not  think  that  the  Su- 
preme Court  gave  their  usual  mature  con- 
sideration to  the  interpretation  of  article  4269 
above  set  out  In  fact,  for  reasons  herein- 
after stated,  we  think  that  all  tbat  was  said 
in  that  case  In  reference  to  this  article  was 
dicta. 

In  the  concluding  portion  of  the  opbiion  t 
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Steward  t.  Coleman  County,  aapra,  tbe  court 

"It  will  not  do  to  sav  that  the  language  'lands 
included  within  the  Bnes  as  returned  to  the 
foieral  land  oflBce'  means  merely  such  lands  as 
ire  found  on  a  trial  of  the  question  of  bound- 
ai7,  to  be  so  included;  for  that  conatmction 
would  make  thia  provision  wholly  useless." 

On  tbe  cfflitrsry,  the  act  might  be  very 
useful  to  a  county  or  counties.  In  ordinary 
trials  of  questions  of  boundary  calls  for 
natural  objects  take  precedence  over  calls 
for  distance  and  quantity.  Bnt  this  statute 
reverses  tlie  rule,  and  declares  that: 

"The  calls  for  distance  shall  have  precedence 
and  control  calls  for  rivers  or  natural  objects 
vhen  the  calls  for  distance  will  give  the  quan- 
tity of  land  intended  to  be  included  in  the  sur- 
\ey  and  calls  for  natural  objects  or  rivers  will 
not" 

Thus,  If  a  county  school  land  survey 
called  to  begin  at  a  known  corner,  and  to 
run  thence  a  given  course  and  distance  for 
HDotber  comer  on  the  bank  of  a  river  or 
creek,  and  such  natural  object  would  be 
reached  short  of  the  distance  called  for, 
thereby  reducing  the  intended  area  of  the 
survey,  this  act,  tf  the  land  beyond  the  river 
or  creek  was  vacant,  so  that  vested  rights 
would  not  be  Interfered  with,  extended  such 
lines  the  distance  called  for  in  the  field 
notes,  and  appropriated  such  additional  land 
to  the  county.  If  the  Legislature  did  not 
have  one  or  more  8u6h  surveys  as  this  In 
mind,  then,  indeed,  all  that  portion  of  tbe 
statute  referring  to  calls  for  natural  objects 
or  to  course  and  distance  was  Indeed  use- 
less. If  a  number  of  such  surveys  had  been 
made  and  returned  to  the  land  office,  great 
loss  might  have  occurred  to  tbe  counties  but 
for  the  passage  of  this  act,  and  that  is  Just 
what  the  emergency  clause  of  the  act  de- 
clares. There  Is  no  hint  in  tbe  act  that 
the  Legislature  Intended  to  favor  counties 
by  giving  them  more  land  than  tbe  field 
notes  of  their  surveys  called  for,  but  only 
that  under  the  conditions  mentioned  they 
should  not  lose  any  part  of  the  quantity  of 
the  land  to  which  they  were  entitled  under 
tbe  laws  of  this  state. 

Bnt  this  act  might  have  been  beneficial  to 
connties  in  another  respect  It  declared  that 
all  surveys  for  county  school  lands  thereto- 
fore made  and  returned  to  the  general  land 
office  according  to  law  were  "valid  surveys," 
from  which  it  might  be  Inferred  that  the 
Legislature  was  informed  that  some  surveys 
had  been  made  and  the  field  notes  returned 
to  tbe  land  office  as  required  by  law,  which 
were  not  valid  surveys.  That  such  was  tbe 
main  purpose  of  said  act  appears  from  its 
enacting  clause,  which  reads: 

"An  act  to  validate  certain  surveys  heretofore 
informally  or  defectively  made,  in  locating  the 
county  school  lands  of  thia  state." 

Surveys  which  have  been  legally  made 
and  returned  to  the  land  office,  but  which 
by  reason  of  their  calls  for  natural  objects 
did  not  include  within  their  lines  tbe  quan- 
tity of  land  intended,  did  not  n«ed  validat- 


Ing.  They  were  already  valid  surveys, 
whether  made  upon  the  ground  or  by  pro- 
traction, and  Included  all  of  tbe  land  within 
their  lines,  as  tbe  location  of  such  lines 
might  be  fixed  by  the  rules  governing  the 
location  of  boundaries. 

The  act  referred  to  declares  the  counties 
to  be  the  owner  of  "the  lands  Included  with- 
in the  lines  of  said  surveys,  as  returned  to 
the  general  land  office."  Section  1.  The  field 
notes  of  a  survey  are  in  all  cases  the  field 
notes  returned  to  the  land  office.  The  owner . 
of  a  valid  certificate  is  the  owner,  in  all 
cases,  of  the  land  Included  within  the  lines 
of  his  survey,  though  it  is  frequently  a 
mooted  question  as  to  what  lands  are  so  In- 
cluded. 

In  Steward  v.  Coleman  County,  supra,  the 
court'  lays  stress  vipon  the  words  "the  lands 
included  within  the  lines  of  said  surveys, 
as  returned  to  the  general  land  office."  The 
word  survey  is  here  used  as  synonymous 
with  "field  notes."  It  was  the  "field  notes" 
which  the  law  required  to  be  returned  to  the 
land  office.  The  survey,  accurately  speak- 
ing, is  the  land  included  in  such  field  notes, 
not  necessarily  as  shown  by  tbe  calhs  there- 
in for  course  and  distance,  nor  for  lines  of 
prior  surveys,  nor  for  natural  or  artificial 
objects,  but  whichever  of  one  or  more  such 
calls  most  correctly  showed,  under  the  facts 
and  circumstances  of  a  given  case,  what  land 
was  embraced  within  the  survey.  In  every 
instance  tbe  surveyor  was  required  by  tbe 
statute  to  return  with,  and  as  a  part  of  his 
field  notes  a  "diagram"  or  map  of  his  sur- 
vey (Rev.  St  1911,  art.  5336) ;  but  this  dia- 
gram or  map,  while  it  might  aid  in  constru- 
ing the  field  notes,  was  at  most,  only  a  part  of 
such  field  notes  or  survey,  and  could  in  no 
proper  sense  be  said  to  be  "tbe  survey"  re- 
turned to  the  land  office.  And  this  the  Leg- 
islature is  presumed  to  have  knovra,  and, 
if  it  was  intended  that  tbe  map  or  diagram 
returned  by  the  surveyor  should  control 
all  other  portions  of  the  field  notes,  it  is  but 
fair  to  the  Legislature  to  presume  that  it 
would  have  said  so.  But,  instead  of  so  do- 
ing, the  word  "map"  or  "diagram"  is  not 
used  in  said  act  Such '  maps  or  diagrams 
have  always  been  held  to  be  admissible  in 
evidence  on  the  issue  of  boundary,  but  they 
have  never  been  given  controlling  effect  in 
locating  the  lines  of  surveys.  In  every  in- 
stance where  a  survey  calls  to  begin  upon 
one  survey  and  run  to  another  survey,  if  the 
surveyor  did  his  duty,  he  returned  with  bis 
field  notes  a  diagram  showing  that  his  sur- 
vey covered  all  of  the  vacancy  between  such 
prior  surveys;  but,  notwithstanding  such 
map,  and  the  calls  for  the  lines  and  comers 
of  the  prior  surveys,  it  has  been  held  in 
many  cases  that  the  survey,  as  shown  by 
the  field  notes  returned  to  the  land  office,  did 
not  embrace  all  of  such  vacancy.  All  this 
the  Legislature  Is  presumed  to  have  known, 
and,  In  the  absence  of  anything  appearing  to 
tbe  contrary,  is  presumed  to  have  used  tbe 
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words  "the  land  included  In  tbe  lines  of  said 
Buryeys  as  returned  to  the  general  land  of- 
fice" in  the  ordinary  sense  of  those  words. 

That  portion  of  the  act  declaring  that  the 
counties  are  the  owners  of  the  lands  includ- 
ed within  their  surreys,  taken  by  Itself,  was 
useless,  and  added  nothing  to  the  rights  of 
the  counties.  They  were,  by  virtue  of  the 
Constitution  and  the  laws  regulating  the 
location  of  racant  lands,  already  the  owners 
of  "the  lands  included  within  the  lines"  of 
their  surveys,  if  the  same  were  valid  sur- 
veys. But,  when  taken  in  connection  with 
the  previous  portion  of  the  act  which  vali- 
dated such  surveys,  and  with  the  subsequent 
portion  of  the  act,  which  extended  the  lines 
of  the  surveys  the  distance  required  to  give 
the  quantity  intended,  it  was  very  useful 
to  the  counties  having  surveys  to  which  it 
was  applicable. 

We  have  said  in  a  previous  portion  of 
this  opinion  that  we  regard  all  that  was  said 
in  the  Coleman  County  Case  with  reference 
to  the  act  there  referred  to  as  dicta.  Our 
reason  for  this  statement  is  this:  The  act, 
by  its  terms,  applies  only  to  two  classes  of 
county  school  land  surveys;  one  where  the 
survey  made  and  returned  to  the  land  office 
within  the  time  and  manner  requireQ  by  law 
was  invalid;  the  other  where,  by  reason  of 
calls  for  natural  objects,  the  lines  of  the 
surveys  were  shorter  than  the  distance  call- 
ed for  In  the  field  notes,  and  for  that  reason 
the  survey  did  not  embrace  the  quantity  of 
land  Intended.  In  the  Coleman  county  sur- 
vey there  was  no  question  as  to  the  validity 
of  the  survey,  and  there  was  no  call  for  a 
river  or  other  natural  object  The  call  to 
which  it  was  sought  to  extend  the  line  was 
a  call  for  an  open  and  unmarked  prairie 
line,  which  might  or  might  not  control  the 
call  for  distance  without  reference  to  said 
act  It  was  not  sought  by  the  coimty  to 
give  "precedence  and  control"  to  "the  call 
for  distance,"  but  to  ignore  such  call  in  favor 
of  a  call,  not  for  a  natural  object,  but  which, 
at  most,  was  a  call  for  an  artificial  object 
It  was  not  sought  to  give  such  control  to 
the  call  for  the  lines  of  older  surveys  in  or- 
der to  give  the  county  "the  quantity  of  land 
Included  in  the  survey,"  but  in  order  to  give 
It  about  1,500  acres  more  than  such  quantity, 
all  of  which  appears  from  the  opinion  in 
that  case. 

The  constitutionality  of  the  act  referred 
to,  in  so  far  as  it  relates  to  the  construction 
of  field  notes,  may  be  questionable,  as  not 
being  disclosed  by  the  caption  of  the  act 
but,  as  this  issue  has  not  been  presented 
in  this  case,  we  will  not  pass  upon  it. 

[3]  We  sustain  appellants'  assignments  of 
error  for  another  reason.  Article  4269,  K.  S. 
1895,  is,  by  its  terms,  applicable  only  to  snir- 
veys  whic^  had  been  patented  at  the  time 
such  act  was  passed.  It  was  approved 
March  21,  1883,   and   took  effect  from   and 


after  its  passage.  The  La  Salle  county  sar- 
veys  were  patented  November  1,  1883. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  herein  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

On  Motion  for  R^earlng. 

[4]  This  is  a  boundary  suit  and  La  Salle 
county  was  made  a  party  on  its  warranty. 
There  is  no  question  as  to  the  title  of  La 
Salle  county  to  the  land  described  in  its 
patents.  That  Is  the  land,  and  no  other, 
which  was  sold  by  La  Salle  county.  No 
surrey  was  made,  and  no  particular  land 
was  pointed  out  to  the  purchasers.  Wheth- 
er it  shall  be  determined  that  the  La  Salle 
county  school  lands  are  located  to  the  west 
and  south,  as  contended  by  appellees,  or  to 
the  north  and  east,  as  contended  by  appel- 
lants. Is  immaterial  so  far  as  La  Salle  coun- 
ty is  concerned,  as  In  either  event  its  gran- 
tees will  get  the  land  described  In  their 
deeds ;  such  description  being  the  same  as  in 
the  patents.  As  in  no  event  could  any  Judg- 
ment be  rendered  against  La  Salle  county 
on  its  warranty,  the  moflon  of  said  county 
for  a  rehearing  is  granted,  and  the  Judgment 
of  the  trial  court  in  its  favor  is  affirmed. 

Motion  granted. 


WESTERN  UNION  TELEGRAPH  CX).  v. 

GRIFFIS.    (No.  588.) 
(Court  of  Civil  Appeals  of  Texas.    El  Paae. 
June  1.  1916.) 
Teucoraphs  and  Teijephoneb.<8=>67(2)— Dam- 
ages FOB  Hkntai.  Suffbbing  —  Delay  nr 
Delivebt. 
A  telegraph  message,  worded,  "Tour  father 
died  this  afternoon  at  lour  o'clock"  being  insuffi- 
cient to  charge  the  telegraph  compauy  with  no- 
tice that  the  addressee  of  the  message  would  re- 
quest a  postponement  of  the  funeral  until  he 
could  arrive,  the  damages  suffered  by  addressee 
bj  delay  in  delivery  of  the  message  preventiiig 
him  from  attending  his  father's  funeral  were  too 
remote. 

[Bid.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  65;  Dec.  Dig.  $=> 
67(2).J 

Appeal  from  District  Court,  Taylor  Coua- 
ty;   Thos.  L.  Blanton,  Judge. 

Action  by  R.  W.  Griffls  against  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiH,  and  defendant  appeals.  Revers- 
ed and  rendered. 

J.  M.  Wagstaff,  of  Abilene,  and  N.  L.  Llnds- 
ley,  of  Dallas,  for  appellant  W.  P.  Mahaf- 
fey,  of  Abilene,  for  appellee. 

HIGGINS,  J.  Appellee  sued  appellant  to 
recover  damages  alleged  to  have  been  sustain- 
ed by  reason  of  alleged  negligent  delay  in  the 
delivery  of  a  telegram  sent  to  appellee  by  T. 
O.  Griffls,  advising  of  the  death  of  appellee's 
father.  Verdict  was  returned  and  Judgment 
rendered  in  favor  of  plaintUt  in  sum  of  I^SO,  ^q  I  r> 
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as  damages  occasioned  by  his  failure  to  at- 
tend the  funeral  of  the  deceased.  The  de- 
fendant prosecntea  this  a{^)eal  therefrom, 
assigning  as  error  the  refusal  of  a  requested 
peremptory  Instruction  In  Its  favor. 

Thomas  Grlffls,  father  of  appellee,  died  at 
Ills  residence  near  Lynnrllle,  Tenn.,  on  Sun- 
day, July  4, 1916,  at  4  p.  m.  After  his  death, 
T.  O.  Grlffls  phoned  to  appellant  at  Pulaski 
for  transmission  and  delivery  to  appellee  at 
Abilene,  Tex.,  this  message: 

"Lynnville,  Tennessee,  426  p.  m.,  July  4th, 
15.  R.  W.  Oriffia,  Route  6,  Abilene,  Texas. 
Tour  father  died  this  afternoon  at  four  o'clock. 
T.  O.  Griffis." 

The  message  was  promptly  transmitted  to 
Abilene,  and  reached  there  about  6  p.  m.  of 
the  same  day.  It  was  delivered  to  appellee 
on  Tuesday,  July  6, 1915.  For  the  purpose  of 
thb  opinion,  it  will  be  assumed  that  the  jury 
was  warranted  in  finding  that  the  delay  in 
the  delivery  of  the  message  to  this  date  was 
negligent  upon  the  part  of  defendant,  though 
this  finding  la  vigorously  contested,  and  It  Is 
contended  that  the  undisputed  evidence 
shows  no  negligence  upon  appellant's  part  in 
falling  to  make  earlier  delivery.  Under  the 
view  which  we  have  of  the  case,  it  is  unneces- 
sary to  pass  upon  this  question,  and  we  ex- 
press no  opinion  upon  that  phase  of  the  case. 
Thomas  OrlfDs  was  burled  at  4  p.  m.,  Mon- 
day, Jnly  6,  1915,  near  Lynnville.  R,  W. 
Grlffls,  the  sender  of  the  message,  testified 
that  he  was  one  of  the  persons  In  charge  of 
the  funeral  arrangements  and  burial  of  the 
deceased,  and,  had  appellee  telegraphed  him 
that  he  was  coming  to  Lynnville  to  attend 
his  father's  funeral,  he  would  have  asked 
that  the  funeral  he  delayed  until  his  arrival. 

Appellee  testified  that,  had  the  message 
been  delivered  to  him  promptly  after  It  reach, 
ed  AbQene,  he  would  have  wired  back  and 
t<Hd  them  to  hold  his  father's  body  and  post- 
pone the  funeral  until  he  got  there;  that  he 
would  have  started  to  Lynnville  the  same 
night  at  11  o'clock;  he  would  go  from  Abi- 
lene to  PtOaskl;  thence  to  Lynnville,  which 
was  the  nearest  railroad  station  to  the  place 
where  his  father  died  and  the  nearest  to  the 
place  of  interment;  that  he  would  have 
reached  there  Tuesday  night,  July  eth,  or 
Wednesday  morning,  Jnly  7th ;  that  he  was 
expecting  a  message  of  this  kind  and  was 
prepared  to  go  at  any  time. 

J.  D.  Grlffls,  a  brother  of  appellee,  testified 
be  was  one  of  those  in  charge  of  the  funeral 
arrangements  and  burial  of  deceased;  that 
the  message  sent  appellee  waa  sent  at  his 
(witness)  request,  and,  had  they  received  a 
message  from  B.  W.  Grlffls  asking  that  the 
funeral  be  delayed,  they  would  have  kept  the 
body  until  his  arrival. 

Appellant  advances  the  proposition  that 
the  plaintlfTs  claim  for  damages  la  too  re- 
mote, and  in  this  contention  he  Is  supported 
by  Telegraph  Co.  v.  Linn,  87  Tex.  7,  26  S.  W. 
480,  47  Am.  St  Bep.  58;    Telegraph  Go.  r. 


Motley,  87  Tex.  38,  27  S.  W.  62,  and  Tele- 
graph Co.  V.  White,  149  S.  W.  790.  This 
case  falls  within  the  principle  announced  in 
the  cited  cases,  and  upon  the  authority  there- 
of It  must  be  held  that  a  peremptory  instruc- 
tion should  have  been  given  In  appellant's  fa- 
vor. Api)ellee  relies  upon  Telegraph  Com- 
pany V.  Swearlngen,  97  Tex.  293,  78  S.  W.  491, 
104  Am.  St.  Eep.  876;  Telegraph  Co.  v.  Nor- 
rls,  25  Tex.  OIt.  App.  43.  60  S.  W.  982 ;  Tele- 
graph Co.  V.  Lyman,  3  Tex.  Civ.  App.  460,  22 
S.  W.  656;  and  Telegraph  Co.  v.  Ford,  40 
Tex.  Civ.  App.  474, 90  S.  W.  677.  But  In  each 
of  these  cases  the  message  bade  the  ad- 
dressee to  come,  and  in  such  case  the  tele- 
graph company  was  properly  charged  with 
notice  that  the  injunction  would  probably  be 
obeyed  and  that  all  necessary  arrangements 
would  be  made,  so  that  Interment  would  not 
take  place  until  the  addressee  arrived.  A 
telegraph  company  handling  such  a  message 
must  reasonably  have  foreseen  that  the  ad- 
dressee would  wire  back  and  have  the  funer- 
al postponed  if  such  was  necessary  in  order 
to  prevent  the  same  occurring  before  the  ar- 
rival of  the  addressee.  Tbia,  we  think.  Is  the 
majLn  distingaishing  feature  between  the  line 
of  caaes  first  dted  and  those  relied  upon  by 
appellee.  In  the  case  at  bar  the  message,  in 
our  judgment,  is  insofflclent  to  charge  the  de- 
fendant v^th  notice  that  appellee  would  re- 
quest a  postponement  of  the  funeral,  and  the 
damages  for  which  recovery  is  sought  are 
too  remote.  This  Is  the  rule,  as  we  deduce 
it  from  the  Linn  and  Motley  Cases. 

The  message  considered  in  Johnston  v. 
Telegraph  Company,  167  S.  W.  272,  was  of  a 
precisely  similar  nature  to  this  one.  In  prin- 
ciple, the  cases  cannot  be  distinguished.  In 
that  case,  the  trial  court  sustained  a  general 
demurrer  to  the  petition.  Upon  appeal,  the 
Court  of  Civil  Appeals  reviewed  the  cases 
noted  above  and  held  that  the  principle  an- 
nounced in  linn.  Motley,  and  White  Cases 
did  not  apply,  but  the  case  was  ruled  by  the 
Swearlngen  and  Norrls  Cases,  and  remanded 
the  cause.  Thereupon,  the  Supreme  Court 
granted  a  writ  of  error  and  tn  doing  so,  we 
are  informed,  made  this  notation: 

"We  think  the  terms  of  the  message  do  not 
give  notice  that  the  plaintiff  would  request  a 
postponement  of  the  funeral." 

In  view  of  the  action  of  the  Supreme  Court 
In  the  Johnston  Cas^  it  is  evident  that  court 
Is  inclined  to  the  view  that  the  Linn  and 
Motley  Cases  were  applicable;  and,  if  they 
are  applicable  in  that,  they  are  in  this-  case 
also. 

For  the  reason  indicated,  it  must  be  held 
that  the  damages  sought  to  be  recovered 
herein  are  too  remote,  and  the  peremptory 
instruction  should  have  been  given. 

Accordingly,  the  judgment  of  the  court  be- 
low is  reversed  and  here  rendered  in  appel- 
lant's favor. 

Reversed  and  rendered. 
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FARMERS'  &  GINNERS'  COTTON  Olli  CO. 
V.  CLEBURNE  OIL  MILL  CO. 

(No.  5685.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  7,  1916.    Rehearing  Denied 

June  2T,  1916.) 

1.  Sam;8    ®=>22(3)—Contbacts— Acceptance. 

An  oil  company  could  not  be  bound  by  a 
broker's  contract  or  memorandum  of  sale  of  oil 
to  the  plaintlfl,  unless  it  accepted  the  terms  of 
tlie  contract;  and,  if  it  did  not  accept  the  terms 
and  notified  the  plaintiff  through  the  brolier, 
it  owed  no  duty  whatever  to  the  plaintiff. 

FEd.  Note. — For  other  cases,  see  Sales,  Cent. 
J)ig.  I  41 ;  Dec.  Dig.  «s>22(S) ;  Contracts,  Cent. 
Dig.  SS  71,  75.] 

2.  Saiseb  <S=:»53(2)  —  Action  fob  Bbkaoh  of 
GoNTBACT— Question  fob  Jubt. 

In  an  action  for  the  breach  of  a  contract 
for  the  sale  of  oil  to  the  plaintiff,  evidence  held 
to  make  the  defendant's  acceptance  of  the  con- 
tract a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  §  148;   Dec.  Dig.  «=»53(2).] 

Appeal  from  Travis  County  Court;  Wm. 
Von  Rosenberg,  Jr.,  Judge. 

Action  by  the  Cleburne  Oil  Mill  Company 
against  the  Farmers'  &  Olnners'  Cotton  011 
Company.  Judgment  for  plaintiff,  and  .de- 
fendant appeals.  Reversed,  and  cause  re- 
manded. 

Llghtfoot,  Brady  &  Robertson,  of  Austin, 
for  appellant.  Hart  &  Woodward,  of  Austin, 
for  appellee. 

SWEARINGEN,  J.  Appellee  alleged: 
That  on  September  16,  1913,  It  purchased  of 
and  from  appellant,  through  Early-Foster 
Company,  of  Waco,  Tex.,  as  broker,  5  tanks 
of  prime,  crude,  cotton-seed  oil  at  42  cents 
per  gallon  delivered  t  o.  b.  cars  at  Wolfe 
City,  Tex.;  said  contract  being  evidenced  by 
a  written  confirmation  In  triplicate,  executed 
by  said  broker  on  said  date.  That  such  exe- 
cution by  the  said  broker  of  said  contract 
was  accepted  and  ratified  by  appellee  and 
appellant  as  the  act  and  deed  of  each  of  said 
parties.  Appellee  alleged  a  breach  of  the 
contract '  by  appellant  and  sued  for  $480 
damaged.  Appellant  denied  that  It  contract- 
ed with  appellee  to  deliver  the  five  tanks  of 
ootton-seed  oil  f.  o.  b.  cars  at  Wolfe  City, 
Tex.  Answered  that  the  memorandum  made 
by  the  broker  was  forwarded  to  appellant 
for  acceptance,  but  Immediately  upon  receipt 
of  the  memorandum,  appellant  refused  to  ac- 
cept the  contract  as  written  In  the  memoran- 
dum of  sale  by  the  broker  and  Immediately 
notified  the  broker  that  It  would  not  accept 
the  contract  And  appellant  further  averred 
that  the  broker  promptly  notified  the  appel- 
lee that  appellant  refused  to  accept  the  con- 
tract as  written  In  the  memorandum  of  sale. 
Several  other  issues  were  pleaded  by  both 
parties,  which,  under  our  view  of  the  case, 
need  not  be  stated.  Upon  motion  by  appel- 
lee, the  court  gave  a  peremptory  Instruction 
to  return  a  verdict  in  favor  of  appellee  for 


$480,  upon  whleb  verdict  tbe  court  rendered 

Judgment  against  appellant 

All  six  of  appellant's  assignments  very 
properly  complain  that  the  trial  court  erred 
by  giving  to  the  Jury  the  peremptory  Instruc- 
tion to  return  a  verdict  in  favor  of  appellee. 

[1]  It  is  elementary  that  appellant  could 
not  be  bound  to  appellee  by  tbe  contract  un- 
less appellant  accepted  the  terms  of  the  con- 
tract. If  appellant  did  not  accept  tbe  t6rms 
of  the  memorandum  of-  sale,  and  notified  ap- 
pellee thereof  through  the  broker  immedi- 
ately, he  owed  no  contract  duty  whatever  to 
appellee,  whether  usage  or  custom,  or  bro- 
ker's memorandum,  or  rules  of  the  Cotton 
Crushers'  Association.  Appellant  neither 
owed  the  duty  to  appellee  to  sell  It  oil,  nor 
to  notify  It  when  or  where  to  send  empty 
tank  cars  to  receive  appellant's  oiL 

[2]  The  question,  whether  appellant  accept- 
ed the  contract  or  not,  was  the  Issue  made 
by  the  pleadings,  and  there  was  certainly  a 
conflict  In  the  testimony  upon  that  funda- 
mental issue.  The  broker  in  Waco  wrote  out 
the  memorandum  of  sale,  which,  among  oth- 
er things,  stated  that  the  oil  was  to  be  f.  o.  b. 
Wolfe  City.  A  triplicate  of  this  memoran- 
dum was  sent  to  appellant  at  Austin,  Tex. 
for  confirmation,  and  a  triplicate  copy  to  ap- 
pellee for  confirmation  or  acceptance.  There 
is  no  conflict  in  the  evidence  as  to  these  re- 
cited facts.  However,  whether  or  not  ap- 
pellant accepted  the  memorandum  of  sale  is 
sharply  contested.  That  appellant  did  not 
accept  the  memorandum  of  sale  Is  positively 
testified  to  by  the  manager  of  appellant 
whose  duty  it  was  to  make  sale  contracts  for 
appellant  and  who  testified  that  immediate- 
ly upon  receipt  of  the  memorandum  of  sale 
be  phoned  tbe  broker  that  appellant  would 
not  accept  tbe  sale;  that  it  would  not  sell 
t  o.  b.  Wolfe  City.  In  this  testimony  the 
manager  was  corrouorated  by  the  testimony 
of  the  broker  himsell!,  who  testified  that  ap- 
pellant's manager  immediately  notified  him 
that  appellant  would  not  accept  the  sale  con- 
tract to  deliver  oU  t.  o.  b.  Wolfe  City,  and 
the  broker  further  testified  that  be  notified 
appellee  promptly  that  appellant  refused  to 
accept  the  sale  contract  On  the  other  hand, 
the  manager  for  appellee  testified  that  he 
never  heard  or  knew  that  appellant  refused 
to  accept  tbe  sales  contract  and  relied  up- 
on the  triplicate  memorandum  of  sale  dated 
S^tember  16,  1918,  which  he  had  received. 

l%is  illustrates  the  conflict  in  the  testi- 
mony upon  the  issue  of  acc^tance  by  ap- 
pellant of  the  sale  contract  but  is  by  no 
means  all  the  circumstances  shown  by  the 
testimony.  To  determine  this  issue  was  ab- 
solutely essential  to  a  determination  of  the 
case.  It  was  the  exclusive  province  of  tbe  j 
Jury  to  determine  the  issue  from  the  conflict- 
ing testimony.  It  seems  from  the  evidence 
that  appellant  thought  it  had  a  contract  for 
delivery  t.  o.  b.  cars  at  Austin,  whereas  <^I^(kT/> 
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pellee  Oioaght  tt  had  a  contract  reqniring 
delivery  1  o.  b.  Wolfe  City,  and  both  trav- 
eled tbelr  respectlye  divergent  routes  in  their 
dealings  after  September  19,  1818,  and  natu- 
rally separated  fartber  and  further.  If  this 
be  true,  there  never  was  any  agreement  be- 
tween the  parties. 

The  assignments  are  correctly  taken  and 
are  sustained. 

The  Judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded. 


HABTFOBD  LIFB  IMS.  CO.  ec  al.  v.  BEN- 
SON.    (No.  6692.)  • 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

March  22,  1916.    Kebearing  Denied 

June  7,  1916.) 

I58T7RAIICB    «SS>179)^FOUOT    LOAN    AOBBE- 
MEKT— VaUDFTT. 

In  a  ^aid-up  life  policy  loan  note,  an  agree- 
ment by  insured  and  beneficiary  tbat  on  non- 
psyment  of  the  note  the  amount  of  paid-up  in- 
sarance  guaranteed  in  the  policy  should  be  re- 
duced in  the  same  proportion  as  the  indebtedness 
bore  to  the  cash  surrender  value  is  reasonable 
and  valid  and  in  harmony  with  the  policy  in- 
dicated by  Rev.  St  1911,  art  4741,  requiring 
policies  to  stipulate  that  "the  failure  to  repay 
any  such  advance  or  to  pay  interest  shall  not 
void  the  policy  until  the  total  indebtedness 
thereon  to  the  company  shall  equal  or  exceed 
the  loan  value,"  although  not  providing  for  a 
sale  of  the  policy  pledged  for  nonpayment  of 
the  note,  since  there  can  be  no  general  market 
for  life  insurance  policies  outside  of  relatives 
and  creditors. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  «=»179Vi.] 

Error  from  District  Court,  Tom  Green 
County ;  J.  W:  Tlmmins,  Judge. 

Action  by  Mrs.  Ora  Benson  against  the 
Hartford  Life  Insurance  Company  and  an- 
other. Judgment  for  plalntlfT,  and  defend- 
ants bring  error.  Reversed  and  rendered  in 
part,  and  In  part  reformed  and  affirmed. 

Plaintiffs  in  error's  brief  contains  the  fol- 
lowing correct  statement  of  the  nature  and 
result  of  this  suit,  and  the  facts  relied  on  for 
a  reversal: 

TThis  suit  was  brought  by  Mrs.  Ora  Benson  to 
recover  from  the  Hartford  Life  Insurance  Com- 
pany and  the  Missouri  State  Life  Insurance 
Company  on  a  policy  for  $2,000  issued  by  the 
first-mentioned  company  on  the  life  of  her  hus- 
band. The  plaintiff  sought  judgment  for  the 
face  of  the  policy,  less  the  amount  of  a  loan. 
It  was  alleged  tbat  Missouri  State  Life  Insur- 
ance Company  had  reinsured  the  business  of  the 
other  company,  and  bad  assumed  all  of  its  ob- 
ligations; hence  Judgment  was  asked  against 
it  also. 

"The  defendants  denied  liability  for  any  great- 
er sum  than  $50,  for  which  sum  they  admitted 
liabilityj  and  pleaded  a  tender  thereof  prior  to 
the  institution  of  suit.  About  8^  years  before 
the  death  of  the  insured  the  company  made  a 
loan  on  said  policy  of  $788.  The  plaintiff  and 
the  insured  made  written  application  for  such 
loan,  and  the  same  was  evidenced  by  a  loan  note 
execnted  by  the  plaintiff  and  the  insured.  At 
the  time  of  securmg  said  loan  all  premuims  due 
under  the  policy  had  been  paid,  and  it  had  be- 
come a  paid-up  policy  for  Its  face  amount,  pay- 
able on  the  death  of  the  insured,  though  several 
of  the  last  premiums  had  been  paid  with  the 


proceeds  of  loans  under  said  policy.  A.  provi- 
sion of  the  loan  note  stipulated  that,  should 
anv  installment  of  interest  thereon  remain  un- 
paid for  80  days,  the  amount  of  paid-up  insur- 
ance guaranteed  in  the  policy  shonld  be  reduced 
in  the  same  proportion  as  the  indebtedness  bore 
to  the  cash  surrender  value  thereof,  and  that 
the  company  should  not  thereafter  be  liable  on 
the  policy,  except  for  the  amount  of  paid-up  in- 
surance so  reduced.  The  interest  installment 
due  July  6,  1911,  not  having  been  paid  updn 
that  date,  nor  within  30  days  thereafter,  the  de- 
fendant company  satisfied  the  note  in  pursu- 
ance of  the  terms  of  the  loan  agreement,  allow- 
ing, however,  a  greater  cash  surrender  value 
than  was  required  under  the  policy,  indorsed 
said  policy  as  a  paid-up  policy  for  $50  in  pur- 
suance of  the  agreement^nd  duly  notified  the 
insured  of  its  action.  The  Insured  made  no 
complaint,  and  died  on  December  SO,  1912,  14 
months  thereafter. 

•T?he  plaintiff  contended  that  the  rights  of  the 
parties  were  to  be  determined  Just  as  if  the 
stipulation  in  the  loan  agreement  did  not  exist, 
and  ax  if  the  company  had  not  taken  the  action 
indicated.  The  case  was  tried  before  the  court 
without  a  jury,  on  an  agreed  statement  of 
facts,  and  resulted  in  a  Judgment  in  favor  of 
the  plaintiff  for  the  face  of  the  policy,  less  the 
amount  of  the  note  and  interest  thereon,  and 
together  with  statutory  attorney's  fees  and  pen- 
alnes.  The  court  filed  findings  of  fact  and  con- 
clusions of  law.  The  defendants  duly  filed  a 
motion  for  new  trial,  an  1,  the  same  having  been 
overruled,  they  sued  out  this  writ  of  error  for 
the  revision  and  correction  of  the  judgment 

"The  policy  in  suit  was  a  10-payment  life  pol- 
icy ;  that  is  to  say,  a  policy  requiring  the  pay- 
ment of  premiums  for  10  years  and  payable  on 
the  death  of  the  insured.  The  policy  was  is- 
sued July  6,  1900,  and  became  paid  up  by  the 
payment  of  the  tenth  premium  in  July,  1909. 
Thereafter,  under  date  of  July  30,  1909,  the 
insured  and  plaintiff  applied  to  defendant  Hart- 
ford Life  Insurance  Company  for  a  loan  of  $788 
on  the  policy,  the  same  being  the  entire  loan 
value  promised  in  the  policy,  the  application  for 
the  loan  in  part  reading  as  follows:  *I  do  here- 
by apply  for  a  loan  of  $788  to  be  made  upon 
said  policy,  subject  to  the  conditions  of  the  loan 
note  executed  by  me  this  day,  and  do  hereby 
agree  that  said  loon  shall  be  and  continue  a 
lien  upon  said  policy  and  on  the  money  that  may 
become  due  thereon  until  said  loan  and  interest 
thereon  shall  be  fully  paid.'  Upon  the  same 
date  the  plaintiff  and  the  insured,  in  exchange 
for  the  amount  of  the  loan,  executed  and  deliv- 
ered to  the  company  their  loan  note  or  agree- 
ment as  follows: 
"  'S788.00.  Policy  No.  268,188. 

*  On  demand,  for  value  received,  I  promise 
to  pay  to  the  Hartford  Life  Insurance  Com- 
pany, of  Hartford,  Conn.,  seven  hundred  eighty- 
eight  dollars,  with  interest  at  the  rate  of  5 
per  cent,  per  annum,  payable  annually  in  ad- 
vance (interest  up  to  July  6,  1910,  to  be  de- 
ducted from  the  amount  received  hereon),  and  I 
hereby  acknowledge  the  amount  of  this  note, 
with  any  interest  that  may  accrue  thereon,  to 
be  an  indebtedness  to  said  Hartford  Life  Insur- 
ance Company  on  account  of  policy  No.  258,183, 
issued  by  said  company  on  the  life  of  Thomas 
H.  Benson,  which  policy,  with  all  right  title, 
and  interest  therein,  and  all  benefit  and  ad- 
vantage to  be  derived  therefromj  is  hereby  as- 
signed to  and  deposited  with  said  company  as 
security.  I  further  agree  that,  if  this  note  re- 
mains unpaid  30  days  after  payment  is  demand- 
ed, or  if  any  interest  payment  on  said  note  shall 
remain  unpaid  80  days  after  it  becomes  due, 
or  if  any  premium  shall  become  due  and  remain 
unpaid  for  SO  days,  the  amount  of  paid-up  in- 
surance guaranteed  in  said  policy  shall  be  re- 
duced in  the  same  proportion  -as  the  said  hi' 
debtedness  bears  to  the  cash  surrender 


$=3FoT  otHer  case*  see  same  topic  and  KST-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
*V<rrlt  ot  error  pending  In  Supreme  Court 


Lia  m-  /-^»  T 


352 


187  SOUTHWESTERN  BEPOBTBB 


(Tex. 


(which  cash  surrender  ralue  shall  eqnal  the 
loan  value  of  the  preceding  policy  year),  and 
the  company  shall  not  thereafter  be  liable  on 
said  policy  except  for  the  amount  of  paid-up 
insurance  so  reduced,  notwltbstandiii^  any  of  the 
provisions  of  said  policy,  and  said  indebtedness 
shall  then  be  considered  canceled. 

"  'All  payments,  whether  of  principle  or  in- 
terest, shall  be  made  by  the  borrower  at  the 
home  office  of  the  company  in  Hartford,  Conn., 
or  to  an  agent  whose  authority  for  receiving  the 
same  shall  be  the  possession  of  the  note  or  a 
receipt  signed  by  an  executive  of&cer  of  said 
company. 

"  'Dated  at  Crowell,  Tex.,  this  30th  day  of 
July,  1909. 

"  Insured,  Thomas  H.  Benson. 
'"Beneficiary,   Ora   Benson.' 
"  'Witness,  Ben  Henderson. 
"•Witness,  J.  R.  Beverly.' 

"As  already  stated,  the  loan  was  for  the  en- 
tire loan  value  promised  in  the  policy,  and  the 
cash  surrender  value  under  the  foregoing  agree- 
ment therefore  exactly  equaled  the  loan  at  all 
the  dates  in  question. 

"The  installment  of  interest  due  July  6,  1910, 
on  said  loan  was  duly  paid  by  the  insured,  but 
the  interest  installment  due  July  6,  1911,  to  wit, 
$39.40  was  not  then  or  thereafter  paid  by  the 
insured,  or  by  any  one  for  him.  A  receipt  for 
such  interest  installment  was  sent  by  the  com- 
pany to  the  First  State  Bank  of  Crowell,  Tex., 
for  collection,  and  was  presented  by  said  banli 
to  the  insured,  but  he  did  not  pay  the  same,  not- 
withstanding he  received  and  accepted  a  check 
from  the  company  for  $4.38  for  a  dividend  de- 
dared  by  it  on  the  policy  for  the  preceding  year. 
Upon  the  return  to  the  company  of  the  dis- 
honored interest  receipt,  the  company  proceeded 
to  act  in  accordance  with  the  provinons  of  the 
loan  note,  and  stamped  the  policy  'Paid-up  in- 
snrance  for  $60,'  and  advised  the  insnred  by 
registered  letter,  which  he  duly  received,  that  it 
had  80  indorsed  the  policy,  and  that  said  amonnt 
of  paid-up  insurance  constituted  the  sole  liabil- 
ity of  the  company  on  the  policy.  The  insured 
made  no  complaint,  and  died  a  little  more  than 
14  months  afterwards,  on  December  30,  1912. 
Some  10  months  after  his  death  proofs  of  death 
were  furnished  to  the  company,  and  claim  made 
on  it  for  the  amount  of  the  policy.  'The  com- 
pany thereupon  forwarded  its  check  for  $50  to 
the  plaintiff,  which  she  refused  to  accept,  and 
the  company  shortly  thereafter,  and  before  the 
present  suit  was  filed,  tendered  to  her  in  legal 
tender  money  of  the  United  States  said  sum  of 
$50,  which  tender  was  rejected.  The  company 
iias  retained  ever  since  the  identical  legal  tender 
money  used  on  such  occasion,  holding  the  same 
subject  to  the  order  of  the  plaintiff,  and  in  its 
pleadings  has  repeated  its  offer  and  tender  of  the 
same  to  the  plaintiff.  Thereafter  on  April  24, 
1914,  the  present  suit  was  begun. 

"The  company's  indorsement  of  said  policy  for 
$50  of  paid-up  insurance  was  due  to  its  allow- 
ance of  $808  as  a  cash  surrender  value  of  said 
policy,  being  $20  more  than  the  amount  prom- 
ised in  the  policy,  and  $20  more  than  the  amount 
of  the  loan.  The  company  allowed  this  addi- 
tional sum,  because  it  was  enabled  by  its  ex- 
perience to  do  so,  and  because  customarily,  as 
in  this  case,  it  allowed  its  policy  holders  the 
maximum  values  which  their  policies  had,  ac- 
cording to  its  experience.  But  for  the  allowance 
of  this  additional  sum  the  entire  value  of  the 
policy  would  have  been  consumed  in  the  satis- 
faction of  the  loan. 

"The  policy  of  insurance  contains  a  schedule 
of  loan  values,  available  to  the  insured  from 
year  to  year,  such  value  being  $788  at  the 
end  of  the  ninth  policy  year,  to  wit,  on  July 
6,  1909,  and  being  also  $788  at  the  end  of  the 
tenth  policy  year,  to  wit,  July  6,  1910.  Under 
the  policy  the  insured  also  had  the  privilege  of 
surrendering  the  policy  at  the  end  of  the  tenth 
year,  to  wit,  July  6,  1910,  for  the  cash  value 


thereof,  which  was  stated  to  be  the  same  amonnt 
as  the  loan  value  at  the  end  of  tiie  tenth  year, 
to  wit,  $788. 

"As  has  been  indicated  in  the  general  state- 
msit  under  tliis  assignment  of  err(»,  the  policy 
at  the  time  of  default  had  a  value  in  the  ex- 
perience of  the  company  of  $808,  being  $20  more 
than  that  promised  in  the  policy,  and  according- 
ly the  company,  in  indorsing  the  policy  for  paid- 
up  insurance  under  the  terms  of  the  loan  note, 
allowed  the  greater  sum,  as  was  its  custom. 
At  said  time  the  value  of  the  policy  according  to 
the  American  Experience  Table  of  Mortality, 
and  interest  at  4%  per  cent.,  was  $793.70,  l>eing 
less  than  the  value  allowed  by  the  company. 

"Article  3050  of  the  Revised  Statutes  of  1895, 
in  force  when  the  policy  was  issued,  relating  to 
the  duties  of  the  commissioner  of  insurance, 
provides  as  follows:  'He  shall,  as  soon  as  prac- 
ticable in  each  year,  calculate  or  cause  to  be 
calculated,  in  his  office,  by  an  officer  or  employ^ 
of  his  department,  the  net  value  on  the  Slst  day 
of  December  of  the  previous  year,  of  all  the  pol- 
ides  in  force  on  that  day  in  each  life  or  health 
company  doing  business  in  the  state.  Calcula- 
tions of  the  net  valne  of  each  policy  shall  be 
based  upon  the  Amei-ican  Experience  Table  of 
Mortality  and  four  and  one-half  per  cent  in- 
terest per  annum.  And  the  net  value  of  a  poli- 
cy at  any  time  shall  be  taken  to  be  the  net 
single  premium  which  will  at  that  time  effect  the 
insurance,  less  the  value  at  that  time  of  the  fu- 
ture net  premiums  called  for  by  the  table  of  mor- 
tality and  rate  of  interest  designated  above.' 

"While  the  foregoing  statute  was  repealed  by 
the  Insurance  Code  of  1909  (page  192)  and  sub- 
stitute provisions  enacted  therefor,  the  Texas 
standard  for  the  valuation  of  life  insurance  poli- 
cies issued  af  the  time  in  question  remains  the 
same.  R.  S.  1911.  artides  4758,  4751,  4493, 
4498." 

Locke  &  Locke,  of  Dallas,  for  plaintiffs  in 
error.  HIU,  Lee  ft  Hill,  of  San  Angelo,  and 
O.  F.  WeiM^er  and  B.  S.  Hamlltoo,  both  of 
Dallas,  for  defendant  In  error. 

KEY,  0.  J.  (after  stating  the  fads  as 
above).  The  controlling  question  involved  In 
the  appeal  la  the  validity  of  the  agreement 
between  the  Insurance  company,  on  the  one 
side,  and  the  Insured  and  beneficiary  named 
In  the  policy,  on  the  other  side,  embodied 
in  the  loan  note,  by  which  It  was  stipulated 
that.  If  the  note  should  remain  unpaid  30 
days  after  maturity  and  demand,  or  if  any 
Interest  payment  remained  unpaid  30  days 
after  maturity,  etc.,  the  amount  of  paid-up 
insurance  guaranteed  in  the  policy  should  be 
reduced  in  the  same  proportion  as  the  In- 
debtedness bore  to  the  cash  surrender  value, 
and  stipulating  that  the  company  should  not 
thereafter  be  liable  on  the  policy,  except  for 
the  amoimt  of  paid-up  insurance  so  reduced, 
etc.  Counsel  for  plaintiffs  In  error  make  the 
contention  that  the  contract  referred  to  does 
not  violate  any  written  law  or  ftny  rule  of 
public  policy  of  this  state;  that  it  provides 
a  reasonable,  fair,  and  just  method  of  set- 
tlement in  the  event  of  a  breach  of  the  con- 
trad  embodied  In  the  loan  note,  and  there- 
fore It  is  binding  upon  Mrs.  Benson,  the  de- 
fendant in  error,  who  signed  the  contract 

Coimsel  for  defendant  in  error  present  two 
counter  propositions  In  support  of  the  Judg- 
ment of  the  trial  court,  whldi  are:  (1) 
the  insurance  company  bad  no  ii<bt 
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ed  tb»  policy  because  of  a  note  whl<A  pro- 
Tided  that  upon  a  failure  of  the  Insured  to 
pay  Interest  on  the  note  the  policy  could  be 
canceled  by  the  company  so  as  to  deprive  the 
benefldaiy  of  the  proceeds  of  the  policy,  leds 
the  debt  and  interest  due  thereon;  and  (2) 
that  the  acts  of  the  (Company  In  declaring  the 
policy  canceled  and  issuing  a  small  amount 
of  paid-up  Insurance  without  any  proceeding 
to  foreclose  their  pledge  was  not  sufficient  to 
deprive  the  beneficiary  of  paid-up  Insurance 
as  originally  provided  In  the  policy,  less  what 
might  be  due  under  the  pledge. 

While  it  seems  to  have  been  held  other- 
wise by  the  Supreme  Court  of  Kentucky,  and 
perhaps  a  few  other  courts,  we  think  the 
weight  of  authority,  based  upon  sounder  rea- 
son, supports  the  contention  urged  in  behalf 
of  the  insurance  company,  as  is  shown  by 
some  of  the  following  authorities  cited  in  the 
brief  of  their  counsel :  Sherman  v.  Mut.  life 
Ins.  Co.,  S3  Wash.  523,  102  Pac.  419 ;  Hayes 
T.  N.  Y.  Life  Ins.  Co.,  68  Misc.  Kep.  558,  124 
N.  I.  Supp.  792 ;  affirmed  Id.,  150  App.  Div. 
927,  135  N.  Y.  Supp.  1116;  Palmer  v.  Mut. 
Life  Ins.  Co.,  114  Minn.  1, 180  N.  W.  250,  Ann. 
Caa  1912B,  957 ;  Wilson  v.  Royal  Union  lite 
Ins.  Ca,  137  Iowa,  184,  114  N.  W.  1051; 
Palmer  t.  Mnt.  Ufe  Ins.  Co.,  38  Misc.  Bep. 
318,  77  N.  Y.  Supp  869 ;  Eagle  v.  N.  Y.  Life 
Ins.  Co.,  48  Ind.  App.  284,  91  N.  E.  814 ;  Frese 
v.  Mut  Life  Ins.  Co,  11  Cal.  App.  387,  105 
Pac.  265 :  Rye  v.  N.  Y.  Life  Ins.  Co.,  88  Neb. 
707,  LTO  N.  W.  434 ;  Cilek  v.  N.  Y.  Life  Ins. 
Co.,  95  Neb.  274,  145  N.  W.  693;  Salig  v.  U. 
S.  Life  Ins.  Co.,  236  Pa.  460,  84  Atl.  826. 

It  is  a  well-settled  rule  of  law  relating  to 
pledges  that  the  agreement  may  authorize 
the  pledgee  to  sell  the  property,  either  at 
pnblic  or  private  sale,  and  with  or  without 
notice  to  the  pledgor,  and  the  pledgee  may 
himself  become  the  purchaser  at  the  sale, 
the  proceeds  to  be  applied  to  the  liquidation 
of  the  debt,  and  the  balance  held  in  trust  for 
the  pledgor.  Of  course,  the  sale  must  bie  fair- 
ly made  and  for  a  ftilr  price,  but  the  power 
to  sell  exists,  and/  by  the  sale  the  pledgor  is 
deprived  of  all  Interest  in  the  property.  It  Is 
true  that  the  contract  in  this  case  did  not 
provide  for  the  sale  of  the  policy,  which  was 
pledged  for  the  security  of  the  debt,  but  It 
does  not  follow  that  It  was  unreasonable  or 
nnjust  or  illegal  for  that  reason,  as  will  be 
shown  hereafter.  The  contract  here  Involved 
not  only  does  not  violate  any  constitutional 
or  statutory  law,  nor  contravene  any  rule  of 
public  policy,  but  Is  in  harmony  with  the 
policy  impliedly  sanctioned  by  article  4741 
of  Revised  SUtntes  1911,  which  article, 
in  part,  reads  as  follows : 

"It  shall  further  be  stipulated  in  the  policy 
that  failure  to  repay  any  suoh  advance,  or  to  pay 
interest,  shall  not  void  the  policy  until  the  total 
indebtedness  thereon  to  the  company  shall  equal 
or  exceed  the  loan  value." 

To  say  the  least  of  It,  that  provision  of  the 
statute  impliedly  recognizes  the  right  of  In- 
surance companies  to  make  and  enforce  con- 
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tracts  similar  to  the  one  Inrolved  in  this 
case,  and  therefore  it  is  clear  that  such  con- 
tracts do  not  violate  any  rule  of  public  pol- 
icy ;  and  the  fact  that  the  Legislature  enact- 
ed that  statute  Is  some  Indication  that  the 
lawmaking  department  of  the  government  did 
not  regard  contracts  impliedly  sanctioned 
therein  as  invalid  or  unreasonable. 

Recurring  to  the  question  of  the  reasonable- 
ness of  such  contracts  as  the  one  here  in- 
volved, attention  is  called  to  the  fact  that  in 
this  state  there  can  be  no  general  market  for 
life  Insurance  policies,  such  as  exists  for 
stocks,  bonds,  and  other  obligations  to  pay 
money.  This  results  from  the  fact  that  no 
one  except  relatives  and  creditors  can  be- 
come a  beneficiary  In  a  life  insurance  policy. 
This  rule  applies  to  an  assignee,  as  was  held 
in  Cheeves  v.  Anders,  87  Tex.  287,  28  S.  W. 
274,  47  Am.  St  Rep.  107;  and  therefore,  if 
such  a  policy  were  offered  for  sale,  a  vast 
majority  of  the  public  would  be  prohibited 
from  purchasing,  and  those  eligible  to  pur- 
chase would  be  so  few  that  practically  no 
market  for  such  property  would  exist  And 
for  that  reason,  if  the  contract  or  the  law 
should  require  the  property  to  be  disposed 
of  by  sale,  as  is  generally  the  case  as  to  other 
pledges,  the  result  in  most  Instances  would 
be  that  the  Insurance  company  would  be  the 
only  bidder,  and  could  buy  in  the  policy  upon 
terms  much  more  injurious  to  the  Insured 
and  beneficiary  than  has  resulted  In  this 
case. 

Of  the  authorities  hereinbefore  dted  In 
Palmer  v.  Mut  Life  Ins.  Co.,  114  Minn.  1, 130 
N.  W.  250,  Sherman  v.  Mut.  Life  Ins.  Co., 
53  Wash.  523,  102  Pac.  419,  Eagle  v.  N.  Y. 
Life  Ins.  Co.,  48  Ind.  App.  284,  91  N.  B.  814, 
and  Palmer  v.  Mut  Life  Ins.  Co.,  38  Misc. 
Rep.  318,  77  N.  Y.  Supp.  869,  contracts  sim- 
ilar to  the  one  now  under  consideration  were 
Involved  and  held  to  be  valid,  and  we  copy 
the  following  excerpts  from  two  of  those 
cases : 

In  Palmer  v.  Mutual  Life  Insurance  Co., 
114  Minn.  1,  130  N.  W.  250,  the  Supreme 
Court  of  Minnesota  said: 

"The  rule  requiring  the  sale  of  the  property 
cannot  well  be  made  applicable  to  a  lite  insur- 
ance policy,  pledged  to  the  company  issoing  it 
as  security  for  the  payment  of  a  loan ;  for, 
whether  fully  paid  or  not,  it  has  no  marketable 
sale  value,  and  an  attempt  to  thus  dispose  of  it 
would  be  futile.  So  that  some  method  of  en- 
forcement, other  than  a  sale,  or  unconditional 
relinquishment  of  ownership  by  the  pledgor, 
must  be  resorted  to.  A  careful  consideration  of 
the  subject  leads  to  the  conclusion  that  the  rem- 
edy by  cancellation  at  the  cash  surrender  value 
of  the  policy  is  not  inconsistent  with  sound 
public  policy  or  violative  of  the  substantial 
rights  of  tlie  pledgor.  On  the  contrary,  it  is  a 
reasonable  and  practicable  method  of  bringing 
the  contract  to  a  final  termination." 

In  Sherman  v.  Mut  Life  Ins.  Co.,  63  Wash. 
523,  102  Pac.  419,  the  Supreme  Court  of 
Washington  dealt  with  the  question  as  fol- 
lows: 

"We 
are  well 


think  the  applicable  principles  of  law^y  VjOOQIC 

ill  settled.     It  is  true,  as  the  appellant '^  O 
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urses,  that  the  general  rule  is  Aat  a  contract, 
whereby  the  pledged  property  becomes  forfeited 
to  the  pledgee  for  the  nonpayment  of  a  debt 
at  its  maturity  is  void  on  the  ground  of  public 
policy.  Denis,  Contracts  of  Pledge,  |  S02.  The 
reason  for  the  rule  is  that  in  most  instances 
the  disparity  between  the  amount  of  the  loan 
and  the  value  of  the  security  is  so  great  as  to 
make  such  a  contract  unconscionable.  It  is  a 
rule  proceeding  from  equitable  principles,  and, 
like  other  equitable  rules,  where  the  reason  ceas- 
es, the  principle  fails  of  application.  It  is  com- 
f>etent  for  the  parties  to  the  contract  to  stipu- 
ate  that  the  pledgee  may  buy  the  securities  at 
private  sale  at  the  market  price,  in  case  of  de- 
fault in  payment  of  the  debt,  or  that  he  may  sell 
at  public  or  private  sale  with  or  without  notice, 
and  that  he  may  become  the  purchaser.  [Cita- 
tions omitted.]  In  such  case  the  pledgee  is 
treated  as  the  trustee  of  the  pledgor,  and  is  held 
to  the  rule  of  good  faith.  Not  only  did  the  pai^ 
ties  stipulate  in  the  assignment  that  the  cash 
surrender  value  of  the  policy  was  $781,  but  at 
the  time  of  the  trial  they  further  stipulated  that 
such  was  its  value  at  the  time  the  loan  was 
made,  according  to  the  books  of  the  respondent. 
Indeed,  it  may  be  said  that  there  is  nothing  in 
the  record  which  rises  to  the  dignity  of  evi- 
dence tending  to  show  that  at  such  time,  or  up- 
on the  date  of  its  cancellation,  it  had  any  greater 
value.  As  we  have  seen,  the  rule  that  forbids 
the  parties  to  stipulate  for  the  forfeiture  pro- 
ceeds from  equitable  principles,  to  the  end  that 
the  creditor  may  not  make  an  unconscionable 
contract  with  one  in  necessitous  circumstances. 
We  have  seen  tliat  an  agreement  which  permits 
the  creditor  to  take  the  security  at  the  time  of 
default  at  its  market  value  has  the  sanction  of 
law.  In  effect,  that  is  what  the  respondent  did. 
The  policy  hod  no  market  value  in  excess  of  the 
surrender  value.  We  must  determine  the  rights 
of  the  parties  from  the  ultimate  result  of  what 
was  done,  rather  than  the  form  employed  to  ac- 
complish the  result  Measured  by  this  rule,  the 
acts  of  tb«  respondent  have  the  sanction  of 
law." 

In  our  opinion,  the  two  cases  last  men- 
tioned are  in  line  wltb  both  reason  and  the 
weight  of  authority,  and  therefore  we  hold 
that  the  present  case  should  have  been  de- 
cided in  accordance  with  plaintiff  in  errors' 
contention. 

For  the  reasons  stated,  the  Judgment  of  the 
trial  court  Is  In  part  reversed  and  rendered 
for  plaintiffs  In  error,  and  is  reformed  so  as 
to  permit  the  plaintiff  In  the  court  below, 
Mrs.  Ora  Benson,  to  recover  of  the  defendants 
In  the  court  below,  the  Hartford  Life  Insur- 
ance Company'  and  the  Missouri  State  Life 
Insurance  Company,  the  sum  of  $50,  and  no 
more;  and,  inasmuch  as  the  Insurance  com- 
panies conceded  their  liability  for  $50,  and 
tendered  that  sum  before  the  suit  was 
brought,  all  the  costs  of  both  courts  will  be 
taxed  against  Mrs.  Benson. 

Reversed  and  rendered  in  part,  and  in  part, 
reformed  and  affirmed. 


TEXAS  &  P.  RT.  CO.  v.  R.  W.  WILLIAM- 
SON &  CO.    (No.  7557.)  • 
(Court  of  Civil  Appeals  of  Texas.    Dallas.    May 
20,  1916.    Rehearing  Denied  June  24,  1916.)  ' 

I.  Limitation  of  Actions  <&=>24(2)— Written 

CoNTBACTS— Bill  of  Ladino. 

•    Rev.  St.  1911,  art.  5GS8,  subd.  1,  providing 
\Aat  actions  for  debt  or  contracts  in  writing  shall 


be  commenced  within  four  years,  appUee  to  an 

action  to  recover  for  breach  of  a  bill  of  lading. 

[Ed.  Note.— For  other  cases,,  see  Limitation  of 

Actions,  Cent  Dig.  $  113;  Dec.  Dig.  <g=»24(2).l 

2.  Limitation  of  Actions  <8=s>46(11) — Accbu- 
Ai,  OF  Right  of  Action— CSontbacts—Bili. 

or   liADUfO. 

Where  cotton  waa  shipped  on  a  through  bill 
of  lading  from  Texas  via  New  Orleans  to  Liver- 
pool, England,  and  a  portion  of  it  destroyed  by 
fire  while  in  defendant's  possession,  the  con- 
signor not  being  under  duty  to  keep  track  of  the 
shipment  while  in  transit  the  statute  of  limita- 
tions did  not  begin  to  run  till  plaintiffs,  not  be- 
ing negligent  actually  learned  of  the  nonde- 
livery. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Gent  Dig.  i  250 ;  Dec  Dig.  «=»46(U>.] 

3.  Cabbiers  «=>132  —  Destruction  of  Shzp- 
MENT— Evidence— Burden  of  Pboof. 

In  an  action  for  the  value  of  30  bales  of  cot- 
ton destroyed  by  fire,  upon  establishment  of  the 
plaintiffs'  prima  Jade  case  that  the  cotton  was 
destroyed  while  in  the  defendant's  possession 
under  a  bill  of  lading,  the  burden  was  on  de- 
fendant to  show  freedom  from  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  57»-582,  605 ;  Dec,  Dig.  <8=»132.1 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  Kenneth  Focee,.  Judge. 

Action  by  B.  W.  Williamson  &  Co.  against 
the  Texas  &  Padflc  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

George  Thompson  and  Flippen,  Gresham 
&  Freeman,  all  of  Dallas,  for  appellant.  D. 
A.  Eldridge,  of  Dallas,  for  appellees. 


RAINEY,  O.  J.  On  December  17,  1908. 
appellees  sued  at^ellant  to  recover  for  the 
value  of  30  bales  of  cotton  shipped  over  ap- 
pellant's road,  which  cotton  was  destroyed 
by  fire  while  in  possession  of  appellant,  and 
was  never  delivered.  Defendant  answered 
by  demurrer  that  plaintiff's  cause  of  action 
was  barred  by  the -statutes  of  two  and  four 
years'  Umltatlon,  and  specially  the  denial  of 
liability  in  that  the  cottcm  was  destroyed  by 
flre  not  attributable  to  its  negligence.  A 
trial  was  had  without  a  jury  and  resulted  in 
a  Judgment  for  appellees. 

The  case  was  tried  on  an  agreed  state- 
ment o£  facts  and  those  necessary  for  the 
determination  of  the  issues  In  controversy 
are  found  in  appellaht's  brief  as  follows: 
.  ''At  Detroit,  Tex.,  on  October  27,  1804,  W.  A. 
Arthur  &  Co.,  delivered  to  the  Texas  &  Pacific 
Railway  Company  104  bales  of  cotton  to  be  by 
it  transported  to  New  Orleans,  La.,  and  at  that 
port  to  make  delivery  thereof  to  Leyland  Steam- 
ship Line,  the  shipment  to  be  thence  transported 
by  the  Leyland  Steamship  Line  to  Liverpool,  Eng- 
land, and  there  delivered  to  shipper's  order,  no- 
tify Steel,  Bradley  &  Co.  Upon  the  receipt  of 
said  104  bales  of  cotton  defendant  issued  the  bill 
of  lading  hereto  attached  and  marked  'Exhibit 
A'  for  identification. 

"Said  104  bales  of  cotton  were  in  duo  course 
transported  to  Olarksville,  Tex.,  and  there  deliv- 
ered to  a  compress  company;  and  after  com- 
pression the  same  were  by  the  compress  com- 
pany reloaded  into  cars  and  delivered  to  defeiwl- 
ant.  While  said  shipment  of  cotton  was  in 
possession  of  defendant  in  transit  from  Clarks- 
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Tffle  to  New  Orleans,  30  bales  of  said  cotton, 
in  Texas  ft  Paciac  box  car  No.  4868,  marked  'E. 
N.  R.  X.  8,'  which  are  herein  sued  for,  were 
on  the  6th  day  of  November,  1904,  destroyed  by 
fire,  the  origin  of  which  is  to  defendant  un- 
known. Said  box  car  No.  4868  was  634  feet 
from  the  engine  attached  to  ttain. 

"The  remainder  of  said  shipment— tliat  is,  74 
bales  of  cotton— were  by  defendant  in  due  course 
transported  to  New  Orleans,  and  there,  on  the 
14th  day  of  November,  1904,  delivered  to  the 
Leyland  Steamship  Line,  wUch  steamship  line 
on  the  16th  day  of  November,  1904,  issued  to 
plnintiffs,  the  then  owners  by  indorsement  of  de- 
fendant's said  bin  of  ladin?,  its  (said  steamship 
line)  bill  of  ladin^r  for  said  74  bales  of  cotton, 
the  original  of  which  laet-mentioaed  bill  of  lad- 
ing is  lost,  but  an  exact  copy  thereof,  with  the 
identical  corrections  and  interlineations,  la  hereto 
attached  and  marked  'Exhibit  B'  for  identifica- 
tion. Said  74  bales  of  cotton  were  transported 
by  the  Leyland  Steamship  Line  by  its  steam- 
ship Belgian  to  Liverpool,  England,  and  by  it 
there  delivered  to  the  consignee  on  the  7th  day 
of  December,  1004,  at  whiA  time  both  of  said 
Irills  of  lading  were  surrendered,  and  the  follow- 
ing notation  was  made  on  defendant's  bill  of  lad- 
ing, viz.:  'Order  signed  for  74  bales  of  cotton 
ei  Belgian  S.  S.  7-1201904  for  Frederick  Leyland 
&  Co.  (1900)  Limited.     [Signed]    A.  E.  Dunne.' 

"The  sUpment  of  cotton  was  covered  by  two 
billa  of  ladu^  which  are  attached  to  the  agreed 
statement  of  facts.  The  first.  Exhibit  A,  was  is- 
sued by  appellant  at  Detroit,  Tex.,  and  the  oth- 
er. Exhibit  B,  vras  issued  by  the  Leyland  Steam- 
ship Line  at  New  Orleans.  The  inland  bill  of 
lading  issued  by  appellant  recites  that  104  bales 
of  cotton  were  received  at  Detroit,  Tex.,  October 
27,  1904,  to  bo  carried  to  the  port  of  New 
Orleans,  La.j  thence  by  Harrison  or  Leyland 
Steamship  Line  to  the  port  of  Liverpool,  Eng- 
land.' This  biU  of  lading  contains,  among  others, 
the  following  two  conditions:  'This  contract  is 
executed  and  accomplished  and  the  liability  of 
the  Texas  ft  Pacific  Itailway  Company  as  com- 
mon carrier  under  said  contract  is  terminated  on 
the  delivery  of  said  cotton  to  Iicyland  Steamship 
Company,  its  master,  agent,  or  servants,  or  to 
any  steamriiip  of  said  company,  or  when  said 
cotton  shall  ha-va  been  unloaded  on  the  wharf  or 
steamship  pier,  or  upon  the  platform  or  in  the 
varehouse  of  the  Texas  &  Pacific  Railway  Com- 
pany, at  said  port  of  New  Orleans,  La.,  and  said 
steamship  company  duly  and  reasonably  notified 
thereof.  Upon  the  ddivery  of  said  cotton  to  said 
ocean  carrier  at  the  aforesaid  port  said  cotton 
shall  be  subject  to  all  the  terms  and  conditions 
expressed  in  the  bills  of  lading  and  masters'  re- 
ceipt in  nse  1^  the  steamship  or  steamship  com- 
pany or  connecting  lines  by  which  said  cotton 
may  be  transported,  and  upon  delivery  of  said 
cotton  at  the  usual  place  of  delivery  by  the 
steamship  or  steamship  lines  carrying  the  same 
at  the  port  of  destination  the  responsibility  of 
said  ocean  carrier  shall  cease.'  The  ocean  bill 
of  lading  issued  by  the  Leyland  Steamship  Line 
to  nppellee  at  New  Orleans  on  November  16, 
1904,  recites  that  74  bales  of  cotton  were  're- 
ceiTed-  from  Texas  ft  Pacific  Railway  Company 
for  shipment  by  the  steamship  Belgian  bound 
for  LiveriK)ol.' ' 

It  was  also  agreed  that  none  -of  the  par- 
ties actually  knew  of  the  30  bales  of  cotton 
being  destroyed  by  fire  until.  January,  1905, 
except  the  railway  company. 

Complaint  is  made  that  apiiellees'  cause  of 
action  was  barred  by  the  four-year  statute 
of  limitation,  and  appellant  submits  the 
propositlixi  that: 

"The  bill  of  lading  declared  upon  in  the  peti- 
tion only  obligated  appellant  to  transport  the 
cotton  to  the  port  of  New  Orleans,  and  there  to 
delirer  the  same  to  the  Leyland  Steamship  Com- 


pany, wlten  its  undertaktnft' in  respeot  to  the 
shipment  was  performed  and  fully  accomplished, 
and  its  liability  terminated.  If  appellant  breach- 
ed its  contract  of  shipment  and  incurred  a  lia- 
bility by  reason  thereof,  such  breach  occurred, 
and  Uability  resulted,  and  appellees'  cause  of 
action  accrued,  when  appellant  failed  to  deliver 
the  30  bales  of  cotton  to  tlie  Leyland  Steamship 
Line  at  New  Orleans,  and  subdivision  1  of  ai'ti- 
cle  5688  of  the  statutes,  prescribing  a  four-year 
period  of  limitetioit,  is  a  bar  to  this  action." 

[1]  It  is  settled  that  In  an  action  to  recoy-  ' 

er  for  the  breach  of  a  bill  of  lading  the  stat- 
ute of  four  years  applies,  and  not  that  of  two 
years.  Dempster  v.  Railway  Company,  105 
Tex.  628,  154  S.  W.  »75;  Williamson  v.  Rail- 
way Company,  106  Tex.  294,  166  S.  W.  692. 

Do  the  facts  in  this  case  show  that  appel- 
lees' action  was  barred  by  the  four-year 
statute  of  limitation?  We  thfnk  not.  Our 
conclusion  is  based  In  part  upon  the  action 
of  the  Supreme  Conrt  In  Williamson  v.  Rail- 
way Company,  supra,  which  was  a  former 
appeal  of  this  case,  and  wherein  the  plead- 
ing and  facts  were  the  same  as  herein  pre- 
sented, but  the  trial  court  and  this  court  held 
that  the  statute  of  two  years  applied,  and 
the  Supreme  Court  reversed -and  remanded 
the  cause,  holding  that  the  four-year  stat- 
ute Instead  of  the. two-year  applied.  In  ren- 
dering the  opinion  In  that  case  Mr.  Chief  Jus- 
tice Phillips  said: 

"It  was  found  by  the  honorable  Court  of  Civil 
Appeals  that  the  plaintiffs  had  notice  of  there 
being  a  shortage  of  30  bales  in  the  shipment  at 
the  time  of  the  delivery  of  the  cotton  to  the 
steamship  Una  at  New  Orleans,  that  the  con- 
signee of  the  cotton  had  notice  to  the  same  effect 
when  the  bills  of  lading  were  surrendered  at  Liv- 
erpool, but  that  plaintiffs  in  error  had  no  actnal 
knowledge  of  the  destruction  by  fire  of  the  30 
bales  in  question  while  in  transit  to  New  Orleans 
until  a  later  time.  The  suit  was  filed  more  than 
two  years  after  the  destruction  of  the  30  bales, 
and  after  the  plaintiffs  in  error  acquired  actual 
knowledge  of  that  fact,  but  within  four  years 
from  the  date  they  acquired  such  knowledge,  and 
that  accordingly  the  cotton  could  not  and  would 
not  be  delivered  in  compliance  with  the  obliga- 
tion of  the  bill  of  lading.  The  trial  court  sus- 
tained the  plea  of  limitation  interposed  by  the 
defendant  in  error  upon  the  view  tiiat  the  two- 
year  statute  of  limitation  applied  to  the  action." 

From  this  language  of  the  Supreme  Court 
we  take  it  that  the  30  bales  were  not  de- 
livered in  compliance  with  the  obligations  of 
the  bill  of  lading,  and  that  the  cotton  was 
destroyed,  which  was  not  actually  known 
to  the  appellees  until  January,  1903,  there- 
fore the  statute  of  limitation  did  not  begin 
to  run  nntil  that  time,  and  it  reversed  the 
Judgment,  that  the  trial  court  might  try 
the  cause  on  the  theory  that  the  four-year 
statute  of  limitation  applied,  not  feeling  cer- 
tain but  that  on  another  trial  different  facts 
might  be  developed. 

[Z]  The  bill  of  lading  Issued  by  appellant 
wai^  a  through  bill  of  lading  from  Detroitt 
Tex.,  via  New  Orleans,  to  LlTerpooI,  Eng- 
land. The  consignor  was  not  expected  to  keep 
track  of  said  cotton  while  in  transportation, 
but  could  expect  the  cotton  to  be  transported  ('^  f^^^r^^ry 
safely  to  the -point  of  destination  throagh-jy  VjOO^  IC 
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connecting  carriers  named  to  transport  same. 
A  reasonable  time  is  given  for  delivery,  and 
the  statute  will  not  begin  to  run  until  a 
reasonable  time  lias  been  given  to  leam  of 
the  nondelivery.  Hallway  Co.  v.  Adams,  49 
Tex.  748,  30  Am.  Rep.  116.  The  evidence 
fails  to  show  negligence  of  appellees  In  fall- 
ing to  ascertain  the  nondelivery  of  the  cot- 
ton before  January,  1905,  and  until  then  the 
statute  of  limitation  did  not  begin  to  run. 

[8]  The  cotton  was  destroyed  by  fire  while 
in  the  possession  of  the  appellant,  bat  its 
origin  was  unknown  to  appellant  The  ap- 
pellees by  showing  the  destruction  of  the 
cotton  while  in  appellant's  possession  es- 
tablished a  prima  facie  case  of  liability  on 
appellant's  part,  and  to  disprove  this  it  de- 
volved upon  appellant  to  show  want  of  negli- 
gence in  not  causing  the  fire.  This  it  did  not 
do,  and  therefore  it  is  liable  for  its  value. 
RaUway  Co.  v.  Richmond  &  Tiffany,  94  Tex. 
676,  63  S.  E.  619. 

The  Judgment  is  affirmed. 


NBW  JERSEY  FIRE  INS.  CO.  T.  BAIRD 
et  aL    (No.  7690.)* 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    May 

13,  1916.    RehearinK  Denied 

June  24, 19l£) 

1.  OoitTiNUANCE  *=»30— Right  to  — Denial 
or  Application. 

In  an  action  on  a  fire  iMlicy  where  the  in- 
surer sought  to  defeat  liability  on  the  ground 
of  other  insurance,  and  its  attorneys  made  in- 
quiry as  to  how  the  defense  would  be  met,  and 
plaintiff's  counsel  stated  that  it  would  be  tra- 
versed, the  denial  of  a  continuance  requested, 
when,  at  trial,  plaintiff  filed  an  amended  plead- 
ing setting  up  that  the  additional  insurance  was 
obtained  with  the  knowledge  and  consent  of  the 
insurer,  was  not  an  abuse  of  discretion,  where 
it  did  not  appear  that,  had  the  continuance  been 
granted,  the  insurer  could  have  obtaijied  evidence 
to  rebut  such  defense. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  li  99-112;   Dec.  Dig.  «=>30.] 

2.  Insurance  ®=3376(3)— Pibe  Policies— Ati- 

THORITT   OF  AQENT. 

A  local  agent  of  a  fire  company,  authorized  to 
solicit  insurance,  deliver  policies,  and  collect 
premiums,  may  waive  conditions  and  forfeitures 
in  the  policy  regardless  of  the  authority  confer- 
red by  the  Insurer,  unless  the  insured  knows  of 
such  Umitationa  on  his  authority. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  iS  952,  955;  Dec.  Dig.  <&=3376(3).l 

S.   IWSUBANCE  «=»383— FiBE  InSUBANOE— CON- 
DITIONS—WaIVEB. 

A  local  insurance  agent  authorized  to  waive 
conditions  and  forfeitures  contained  in  a  fire 
policy  may  waive  them  by  paroL 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g  1018;  Dec.  Dig.  «=>383.] 

Appeal  from  IMstrict  Court,  Dallas  Coun- 
ty;   W.  P.  Whitehurst  Judge. 

Action  by  Emma  O.  Baird  and  others 
against  the  New  Jersey  Fire  Insurance  Com- 
pany, In  which  W.  T.  Henry  and  another 
were  made  parties.  From  a  Judgment  for 
plaintiffs,  and  W.  T.  Henry  and  another,  de- 
fendant appeals.    Affirmed. 


Senter  &  Synnotti  of  Dallas,  for  appellant 
Short  ft  Field  and  Leake  &  Henry,  aU  of 
Dallas,  for  app^Iees. 

RASBURT,  J.  AppeUees  sued  appellant 
upon  a  policy  of  insurance  issued  by  the 
latter  to  W.  R.  Lynch,  Insuring  him  against 
aU  direct  loss  or  damage  by  fire  to  his  two- 
story  frame  residence  at  901  West  Ninth 
street,  Dallas,  Tex.,  In  an  amount  not  ex- 
ceeding $3,000.  Appellees  alleged  that  they 
were  the  owners  of  the  insured  premises  as 
well  as  the  beneficiaries  in  the  policy  of  In- 
surance. They  also  alleged  that  while  the 
policy  was  In  force  the  Insured  premises 
were  totally  destroyed  by  fire,  subsequent 
to  whiich  they  observed  and  performed  all 
things  required  of  them  by  the  policy  to  be 
performed,  and  that  appellant  bad  investigat- 
ed the  loss  and  satined  itself  that  it  .was 
bound  upon  the  policy,  and  offered  to  pay  ap- 
pellees $2,700  thereon,  which  they  refused. 
They  made  W.  T.  Henry,  Esq.,  and  S.  J.  Mc- 
Farland,  Esq.,  to  whom  the  insurance  was 
first  payable  as  trustees  for  the  Security  Na- 
tional Bank,  as  security  for  an  Indebtedness 
of  $2,500,  parties  to  the  suit,  and  prayed 
Judgment  for  the  full  amount  of  the  policy, 
according  to  its  terms  and  the  rights  of  the 
beneficiaries  therein  named. 

For  the  purpose  of  this  appeal  appellant 
answered  that,  the  policy,  save  In  reference 
to  the  amount  of  the  bank  debt  for  wtaldi  It 
was  liable  in  any  event  under  Its  attached 
mortgage  clause,  was  void  and  unenforce- 
able for  the  reason  that  appellees  had,  with- 
out the  consent  of  appellant,  obtained  addi- 
tional Insurance  upon  the  insured  premises. 
Appellant  offered  in  Its  answer  to  pay  the 
amount  of  the  bank's  <daim,  upon  being  sub- 
rogated to  the  bank's  security  under  the  pro- 
vision in  its  policy  conferring  that  right 
By  subsequent  appropriate  pleading,  appel- 
lees alleged  that  appellant  was  cognizant  of 
the  additional  insurance  and  consented  there- 
to, which  appellant  In  turn  denied.  The  de- 
fendant trustees  by  appropriate  pleading 
sought  Judgment  against  appellant  for  the 
amount  of  the  debt  due  the  bank.  A  Jury 
was  demanded  and  impaneled.  Upon  conclu- 
sion of  the  testimony  the  Jury,  In  compliance 
with  peremptory  Instruction  from  the  court 
returned  verdict  for  the  bank  for  $2,723.28, 
its  accumulated  debt  and  tor  appellees  for 
$419.22,  the  balance  of  the  policy.  Judgment 
was  in  accordance  with  the  directed  verdict 
and  from  which  this  appeal  is  prosecuted, 
save  that  n6  attack  is  made  uiran  the  verdict 
and  Judgment  for  the  bank. 

On  November  25,  1912,  W.  R.  Lyndi  was 
owner  of  the  residence  at  901  West  Ninth 
street,  Dallas,  Tex.,  and  the  land  upon  which 
same  was  situated.  On  that  date,  appellant 
insured  Lynch  against  loss  on  the  building 
by  fire  to  the  extent  of  $3,000,  with  the  loss 
payable  to  R.  H.  Clem,  trustee,  as  his  Inter- 
est might  appear.     January   13,  1913,  the 
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appellant   by    Indorsooent   upon   ita   policy 
made  any  loss  thereunder  payable  to  Messrs. 
Henry   and  McFarland,   who   were  trustees 
for  the  Security  Natlcmal  Bank,  owner  of  a 
mortgage  debt   thereon.     On  and  prior  to 
February  10,  1913,  Martha  C.  Beaupre  ac- 
quired  the  property   from   Lyndu     Before 
purchasing  the  property,  however,  Mrs.  Beau- 
pre called  on  Lynch,  who  represented  himself 
to  be  the  agent  of  appellant,  and  asked  him 
tf  she  could  obtain  additional  insurance  on 
the  premises.     With  her  was   C.   H.   Ver- 
schoyle,  the  agent  of  the  company,  who  pro- 
posed to  write  the  additional  insurance.    Aft- 
er adrising  Lynch  what  she  desired  he,  as- 
suming to  act  for  the  appellant,  told  Mrs. 
Beaupre  in  efTect  that  he  consented  to  the 
additional   Insurance.     After  this  oouTersa- 
Oon  Mrs,  Beaupre  acquired  the  premises,  the 
other  policy  of  insurance  was  Issued,  and 
Lynch  assigned  the  existing  policy  to  Mrs. 
Beaupre,  to  which  assignment  appellant  con- 
sented In  writing.    Afterward  Mrs.  Beaupre 
sold  and  conveyed  the  premises  to  C.  F.  Rod- 
erick, assigning  the  appellant's  policy  to  him 
and  to  which  appellant  in  writing  consent- 
ed.   Roderick  in  turn  sold  and  conveyed  the 
premises  to  J.  J.  McCIurg,  assigning  appel- 
lant's policy,  and  to  which  appellant  also  In 
writing  consented.     McClurg  sold  and  con- 
veyed the  premises  to  appellee,  Mrs.  Ehnma 
C.  Baird ;  she  also  assigning  appellant's  i)ol- 
Icy  and  to  which  appellant  In  writing  con- 
sulted.    The  other  pcHlcy  of  insurance  was 
In  similar  manner  assigned  to  the  successive 
purchasers  of  the  land  and  premises.     Sub- 
sequent to  all  of  the  foregoing,  the  insured 
premises  were  totally  destroyed  by  fire.    Aft- 
er the  flre,  agoits  ot  appellant  attempted  to 
adjust  the  loss  .with  appellees,  during  which 
negotiations  liability  on  the  policy  was  not 
denied  because  of  the  additional  insurance, 
although  one  of  the  agents  knew  of  the  ad- 
ditional insurance  whm  he  attempted  an  ad- 
justment.    Among  other  provisions  of  the 
policy  was  one  declaring  that  the  entire  pol- 
icy should  be  void,  in  the  event  the  insured 
should  procure  other  insurance  on  the  prem- 
ises without  securing  the  consent  of  the  In- 
surer Indorsed  upon  or  added  to  the  policy. 
There   was  no  such  Indorsement  upon  the 
pollo^.    The  agency  of  Lynch  was  disputed  by 
appellant,  and  we  will  state  the  facts  on  that 
issue  at  another  place.    Otherwise  the  fore- 
going Is,  In  our  language  the  substance  of 
the  essential  facts  adduced  at  trial. 

[1]  The  first  assignment  of  error  com- 
plains of  the  action  of  the  court  in  overrul- 
ing appellant's  application  to  continue  the 
case.  In  the  application  It  was  shown,  In 
substance,  that  the  case  was  assigned  for 
trial  April  21,  1915,  and  that  prior  thereto 
appellant  bad  filed  answer  denying  liability 
on  the  policy  on  the  grounds  we  have  stated, 
and  tbat  from  time  to  time  thereafter  in- 
quiry was  made  of  counsel  for  appellees  in 
what  maimer  they  would  meet  such  defense, 
and  virere  told  in  effect  that  apiiellees  would 


"merely  traverse"  appellant's  answer.  Ap- 
pellant, because  of  counsel's  statement,  be- 
lieved its  plea  would  only  be  denied  and 
the  consequent  issue  accordingly  cast;  but 
when  the  case  was  called  for  trial  appellees, 
by  amended  pleading,  for  the  first  time  charg- 
ed that  the  additional  insurance  was  obtain- 
ed with  the  knowledge  and  consent  of  appel- 
lant. It  .was  further  shown  in  the  applica- 
tion that  as  result  of  the  facts  therein  stated 
appellant  was  surprised  and  was  not  ready  to 
go  to  trial.  The  foregoing  fairly  states  the 
substance  of  the  application;  and,  baaed 
thereon,  we  conclude  the  court  did  not  err 
in  overruling  same.  There  was  no  claim 
made  that  there  was  evidence  obtainable  and 
necessary  to  meet  the  imexpected  change  In 
appellee's  pleading  on  the  issue  tendered. 
Or  that  appellant  did  not  know  what  the 
facts  were  In  reference  to  the  consent  to 
other  Insurance,  and  desired  further  time 
in  which  to  ascertain  them.  In  such  cases, 
whether  the  application  should  be  granted 
is  matter  largely  in  the  discretion  of  the 
trial  court,  and,  in  the  absence  of  any  show- 
ing that  real  Injury  resulted  In  refusing  the 
application,  that  discretion  will  not  be  dis- 
turbed. I.  &  O.  N.  R.  a  Co.  V.  Howell,  101 
Tex.  603,  111  S.  W.  142. 

[2,3]  Following  the  assignment  Just  dis- 
cussed are  a  number  of  others  challenging 
from  various  angles  the  action  of  the  court  in 
directing  verdict  for  appellee.  The  first  of 
the  series  of  assiguments,  however,  in  our 
opinion  comprehends  and  controls  the  others. 
Said  assignment,  in  effect,'  asserts  that  Lynch 
was  not  an  agent  authorized  In  law  to  waive 
the  provision  of  the  policy  precluding  addi- 
tional insurance  on  the  premises  unless  ap- 
pellant's consent  thereto  was  attached  or  in- 
dorsed upon  the  policy.  The  issue  thus  rais- 
ed makes  it  necessary  for  us  to  review  the 
evidence  in  order  to  determine  Lynch's  rela- 
tion to  the  company  and  his  consequent  right 
to  waive  the  provision  in  the  policy.  The 
only  evidence  on  that  issue  is  that  of  Lynch. 
No  officer,  agent,  or  representative  of  appel- 
lant testified  concerning  Lynch's  relation  to 
the  company,  or  denied  or  affirmed  his  right 
to  waive  the  provision  of  the  policy  under 
discussion.  Lynch's  testimony  on  the  precise 
question  of  agency,  carefully  analyzed,  dls- 
doses  the  following  facts:  He  was  a  build- 
er, real  estate  and  fire  insurance  agent  and 
notary  public.  He  was  once  the  owner  of 
the  insured  premises  and  sold  them  to  Mrs. 
Beaupre.  While  she  owned  the  premises 
Lynch  was  agent  for  appellant  and  had  a 
"commission"  as  such,  and  during  his  agency 
issued  policies  for  appellant  While  he  was 
such  agent  and  .while  Mrs.  Beaupre  owned 
the  property,  he  agreed  as  such  agent  that 
the  additional  Insurance  might  be  procured 
upon  the  premises.  On  cross-examination 
the  witness  stated  that  he  did  not  pass  upon 
risks,  or  issue  the  policies.  The  policies 
were,  upon  his  report  of  applications  there-  /^^/-k/^/-sT/> 
for,  written  in  the  office  of  John  R.  Hancod^  VJVJOy  lV_ 
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&  Co.  What  he  did  was  to  solicit  the  Insur- 
ance, deliver  the  policies,  collect  the  pre- 
btlums,  and  keep  a  set  of  bocAs,  wherein  he 
charged  John  R.  Hancodt  &  Co.  with  his 
commlssiou  on  each  policy  secured,  and 
credited  them  In  like  manner  with  all  paid. 
Of  the  foregoing  facts  there  is  no  con- 
tradiction. Lynch  was  a  commissioned  agent 
with  authority,  according  to  his  statement, 
to  8(^clt  insurance,  Issue  policies,  and  col- 
lect premiums.  However,  he  did,  on  cposs- 
ezamtnatlon,  admit  that  the  policies  were 
written  In  and  Issued  from  the  office  of  John 
R.  Hancock  &  Co.,  who,  we  assume,  .were 
general  agents,  and  that  they  passed  on  the 
risk.  This  admission  Is  at  most  a  limita- 
tion of  his  authority  and  does  not  at  all  dis- 
prove agency.  Further,  while  the  appellant, 
who  commissioned  Lynch  as  agent,  was  not 
compelled  to  deny  or  admit  the  agency,  yet 
its  failure  to  do  so  Inferentlally,  at  least, 
supports  his  claim  that  he  was  its  agent. 
Then,  under  the  uncontradicted  facts  of 
agency,  with  the  admitted  limitation,  was 
he  authorized  to  consent  to  the  additional 
insurance?  An  accgpted  authority  says  that 
there  "is  a  'veritable  maze'  of  conflict  in  re- 
gard, to  the  authority  of  agents  to  waive  for- 
feitures and  conditions  in  Insurance  policies." 
3  Cooley's  Ins.  Briefs,  2475.  After  pointing 
out  that  officers,  general  agents,  and  other 
agents  with  named  pewers  may  waive  for- 
feitures and  conditions,  he  adds  that  local 
agents  likewise  possess  similar*  authority. 
We  mention  local  agents  for  the  reason  that 
we  conclude  that  Lynch  .was  under  the  pow- 
ers conferred  upon  him  In  contemplation  of 
law  a  local  agent  The  authority  Just  cited 
holds  that  while  the  term  local  agent  is 
meaningless,  so  far  as  relates  to  such  agent's 
authority,  yet  such  agent  Is,  In  law,  one  who 
represents  his  company  in  a  particular  place 
or  locality.  Id.  2481.  Lynch  was  such  an 
agent,  since  it  appears  without  dispute  that 
he  was  <nmmiasioned  by  appellant,  his  au- 
thority being  that  which  we  have  detailed. 
Admitting  that  as  between  Lynch  and  the 
appellant  he  was  without  authority  to  waive 
the  provision  of  the  policy  he  did  .waive,  yet, 
according  to  Kr.  Cooley,  "if  he  is  (the  local 
agent),  he  has  general  authority  to  act  for 
the  company  and  can  waive  conditions  and 
forfeitures,  unless  his  authority  is  specifical- 
ly limited,  to  the  knowledge  of  the  insured." 
Id.  2481-2,  and  cases  cited.  It  does  not  ap- 
I>ear  from  the  evidence  in  this  case  that  ap- 
pellee had  knowledge  of  the  fact  that  Lynch 
was  without  authority  to  waive  any  provi- 
sion of  the  policy.  Hence  the  rule  stated  con- 
trols the  disposition  of  this  appeal,  since,  If 
Lynch  being  a  local  agent  could,  in  the  ab- 
sence of  knowledge  on  part  of  appellee  to 
the  contrary,  waive  the  forfeiture  clause,  the 
case  will  necessarily  have  to  be  affirmed; 
since  it  is  further  well  settled  In  this  state 
at  least  that  when  the  ri^t  to  waive  exists 
it  may  be  done  verbally,  notwithstanding  the 


provision  of  the  policy  that  it  shall  be  In 
writing.  Crescent  Ins.  Co.  v.  Griffin,  59  Tex. 
610;  New  Orleans  Ins.  Co.  v.  Grlffln,  66 
Tex.  232,  18  S.  W.  505;  Wagner  &  Chabot 
T.  Westchester  Blre  Ins.  Co.,  92  Tex.  649,  50 
S.  W.  669. 
The  judgment  Is  affirmed. 


ST.  LOUIS,  r.  M.  &  S.  RY,  CO.  v.  LANDA  4 

STOREY  et  al.     (No.  5684.)*' 

((3ourt  of  OivU  Appeals  of  Texas.    San  Antonio. 

June  14,   1916.     Rehearing  Denied 

June  30,  1916.) 

1.  Appeal    and    Ebbob    a=>75S(3)— Assign- 
ments—Numbebs—Cottrt  Rui.es. 

Giving  Dumbers  to  assignments  of  error  in 
the  brief  not  correspoqdinf;  to  the  numbera  of 
the  same  assignments  in  the  motion  for  new 
trial  is  expressly  permitted  by  Court  of  Civil 
Appeals  rule  29  (142  S.  W.  xiil). 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  758;  Dee  Pig.  «=»758(3).l 

2.  PucADiiro  <(s>228— fiJxcEpnoiTs— OoHT^CT 
Vioi-ATiHO  Laws. 

An  exception  to  the  petition  aa  seeking  to 
enforce  a  contract  illegal  as  violative  of  the 
United  States  laws  relating  to  rates  on  inter- 
state commerce  need  not'  name  the  particular 
laws. 

[Ed.  Note. — For  other  cases,  see  Plnnding, 
Cent.  Dig.  §f  584-590;  Dec.  Dig.  «=>228.] 

3.  Pij:adino  $=>%(1)— Objections— Tihk  to 
Make. 

Objection  that  the  suit  is  based  on  an  il- 
legal contract  when  the  petition  discloses  it,  may 
be  made  at  any  stage,  as  it  goes  to  the  sub- 
stance of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  fS  172,  173;  Dec  Dig.  ©=»85(1).] 

4.  Carbiebs  iS=»13(2)— Rebates— Coupboutsk 
OP  Claim. 

An  agreement  of  a  carrier  to  pay  a  certain 
amount  in  compromise  of  an  unliquidated  claim 
for  damages  for  alleged  negligence,  in  considera- 
tion of  tbie  claimant  making  all  his  subsequent 
interstate  shipments  over  the  carrier's  line,  vio- 
lates the  law  against  rebating. 

[]i.d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S§  22,  24 ;  Dec.  Dig.  <3=»13(2).] 

5.  Cabbiebs   ®=>13(1)— Aqbeement   fob  Re- 
bate—Estoppei^-Illegax  CONTBACTS. 

A  carrier  will  not  be  required  on  the  ground 
of  estoppel  to  perform  its  part  of  a  contract,  il- 
legal as  giving  a  rebate,  because  of  the  shipper 
having  performed  his  part 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i§  21,  24 ;  Dec.  Dig.  «=9l3(l).] 

Error  from  District  Court,  Hays  County; 
Frank  S.  Roberts,  Judge. 

Action  by  L^inda  &  Storey  against  the  St 
Louis,  Iron  Mouutain  &  Soutliern  Railway 
Compauy  and  others.  There  was  Judgment 
against  the  named  defendant,  and  it  brings 
error.    Reversed  and  disuilsseid. 

See,  also,  149  S.  W.  292. 

Gulnn  &  McNeill,  of  San  Antonio,  for 
plaintiff  in  error.  O.  T.  Brown  and  E.  M. 
Cape,  both  of  San  Marcos,  for  defendants  in 
error. 


MOURSUND,   J.     Lauda   &   Storey 
the  St  Louis,  Iron  Mountain  &   Southern 


■a        T 

Ogle 


^s»For  other  case*  see  lam*  topic  and  KET-NUMBER  In  all  Key-Kumbwed  Digenta  aiid  Indazai 
*AppUeaUon  tor  writ  of  error  pending  In  Supreme  Court. 
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Railway  Company,  a  foreign  corporation,  the 
Texas  &  Fadflc  Railway  Company,  the  In- 
ternational &  Qreat  Northern  Railway  Com- 
panr,  and  James  A.  Baker  and  Cecil  A.  Ly- 
ons, receivers  of  said  last-named  compuy, 
alleging  that  on  or  about  Augast  14,  1908, 
plaintiffs  institnted  a  suit  in  the  district 
coart  of  Hays  county  against  the  said  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  the  Texas  &  PacUic  Railway  Com- 
pany, the  International  &  Great  Northern 
Railroad  Company,  and  T.  J.  Freeman,  re- 
ceiver of  said  last-named  company,  wherein 
plaintiffs  sought  to  recover  a  sum  as  damages 
alleged  to  have  been  occasioned  by  the  neg- 
ligence  of  the   defendants   therein    "in  the 
course  of  the  shipment  of  a  lot  of  beef  cattle 
shipped  by  the  plaintiffs  from  New  Braun- 
fels  Tex.,  to   the   National    Stockyards   at 
East  St.  Louis,  111.,"  said  cause  being  num- 
bered No.  2147  on  the  docket  of  said  court; 
tbat  plaintiffs  were  exclusively  engaged  in 
shipping  beef  cattle  from  points  in  Western 
Texas  to  the  National   Stockyards  at  East 
St  IiQUis,  lU.,  and  at  the  time  had  the  privi- 
lege of  shipping  the  same  over  various  routes 
to  the  entire  exclusion  of  the  route  afforded 
by  the  defendants  in  said  suit,  which  route 
Is  for  convenience  styled  the  Iron  Mountain 
route,  and  plaintiffs  were  shipping  the  same 
over  such  other  routes,  all  of  which  was  well 
known  to  said  defendants,  and  said  defend- 
ants, desiring  to  share  In  the  traffic  thus  pro- 
moted by  plaintiffs,  were  willing  to  come  to  a 
"settlement  of  said  suit  by  a  compromise 
agreement  to  that  end,  and  with  a  view  to  that 
purpose"  said  Receiver  Freeman,  said  Texas 
&  Pacific  Railway  Company,  and  said  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  on  the  one  hand,  acting  through 
their  authorized  agents,  and  plaintiffs,  op  the 
other  band,  on  or  about  May  7,  1911,  for  a 
valuable  consideration,  agreed  upon  a  com- 
promise of  said  suit;   that  said  agreement, 
in  substance^   was  (1)  tbat   the  defendants 
fihould  and  would  pay  plaintiffs  in  cash  $700 
of  the  $720  damages  claimed  in  that  suit 
and  the  accrued  costs  of  suit ;  (2)  that  plain- 
tiffs should  and  would  accept  the  payment 
of  same  as  full  settlement  and  dlsdiarge  of 
the  damages  claimed  in  said  suit;    and  (3) 
tbat  from  said  date  forward  plaintiffs  should 
and  would  route  all  the  cattle  shipped  by 
them  daring  the  remainder  of  the  cattle  ship- 
ping season  of  that  year  so  that  the  same 
would  be  carried  over  said  Iron  Mountain 
route ;    that  said  agreement  was  directly  aft- 
erwards made  known  to  said  defendants  in 
that  snlt  and  ratified  by  them  before  plain- 
tiffs  routed  their  subsequent  shipments  in 
conformity  with  that  agreement;    that  the 
time  within  which  plaintiffs  were  to  t>e  paid 
was  not  specified,  but  it  was  understood  and 
agreed  that  payment  was  to  be  made  within 
a  reasonable  time,  and  that  60  days  was  a 
reasonable  time;   that  plaintiffs  relied  upon 
said  agreement  and  complied  therewith  by 
routtas  aU  of  th^  shiiunents  of  cattle  dur- 


ing said  shipping  season '  io  that  they  were 
received  and  carried  by  defendants  from 
various  points  in  West  Texas  to  the  National 
Stockyards  at  Bast  St  Louis,  111.,  there  be-' 
Ing  about  60  ears,  on  all  of  which  plaln-^ 
tiffs  paid  the  entire  freight,  amounting  in 
the  aggregate  to  about  $7,000  or  $8,000; 
which  was  received  by  said  defendants;  that 
said  defendants  received  said  freight,  al- 
though they  Intended  all  the  while  to  refuse 
payment  of  the  sums  agreed  to  be  paid  by 
them  to  plaintiffs  according  to  the  terms  of 
said  agreement,  which  sums  were  alleged  to 
be  $700  and  $42 ;  that  defendants  have  failed 
and  refused  to  pay  the  sums  due  plaintiffs 
under  said  agreement,  and  are  justly  indebt< 
ed  to  plaintiffs  in  said  sums,  with  interest 
from  July  7,  1911. 

Plaintiffs  alleged  that  the  Intematiooal  ft 
Great  Northern  Railway  Company  purchased 
the  assets  of  and  became  liable  for  the  debti< 
of  the  International  ft  Great  Northern  Rail- 
road Company. 

The  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  filed  a  plea  in  abatement; 
a  general  demurrer;  special  exceptions;  de- 
nials of  the  material  allegations  of  the  peti- 
tion ;  a  plea  to  the  effect  that,  if  any  com- 
promise agreement  was  made,  it  was  abro' 
gated  by  plaintiffs  by  their  election  to  pro- 
ceed with  said  cause  No.  2147  and  the  prose- 
cution thereof  to  final  Judgment ;  a  plea  to 
the  effect  that,  If  such  a  compromise  agree- 
ment was  made,  and  the  consideration  was 
as  alleged  by  plaintiffs,  then  that  such  agree- 
ment was  illegal  and  void,  in  that  It  is  con- 
trary to  and  forbidden  by  the  laws  of  Texas, 
and  of  the  United  States,  in  that  It  granted 
a  privilege  and  advantage  to  plaintiffs  not 
open  to  other  shippers  of  the  same  character 
of  freight  transported  in  the  same  manner 
and  over  the  same  lines,  and  was  equivalent 
to  a  reduction  in  plaintiffs'  favor  of  the 
freight  rates  authorized  and  published  by 
the  Interstate  Commerce  Commission  for 
that  kind  and  character  of  freight  over  the 
lines  of  defendants,  and  was  an  undue  and 
unlawful  discrimination  In  plaintiffs'  favor. 
Said  defendant  also  denied  that  it  was  in- 
debted to  plaintiffs  as  alleged  in  said  cause 
No.  2147,  and  denied  that  it  was  negligent 
with  reference  to  the  shipment  described  in 
said  suit 

Plaintiffs,  by  supplemental  petition,  denied 
the  allegations  above  stated.  Plaintiffs  dis- 
missed as  to  all  defendants  except  the  St' 
Louis,  Iron  Mountain  ft  Southern  Railway 
Company,  and  upon  a  trial  before  the  court 
Judgment  was  rendered  against  said  com- 
pany for  $720,  with  interest  thereon  from 
July  7, 1011.  Said  railway  company,  by  writ 
of  error,  seeks  revlirton  of  the  Judgment 
against  it 

The  evidence  shows  that  an  agreement  was 
made  by  D.  C.  Smith,  live  stock  agent  of 
plaintiff  In  error,  with  defendants  In  error,    ^-^  • 

substantially  as  alleged  In  the  petition.    The    VtOOOIP 
amount  to  be  paid  was  $720.70,  the  fnir         ^^^^'^O 
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amount  claimed  In  cause  Na  2147,  exdu- 
alTe  of  interest  The  evidence  was  conflict- 
ing as  to  whether  the  agreement  provided 
for  the  payment  of  costs  incurred  in  cause 
No.  2147  and  the  payment  of  interest  on  the 
mm  of  $720.70  from  May  15,  1908.  The 
coart  found  against  plaintiffs  on  these  Items, 
and  allowed  $720,  with  interest  thereon  be- 
ginning 60  days  after  May  7,  1911,  the  date 
of  the  compromise  agreement. 

Landa  &  Storey  had  ceased  shipping  over 
the  Iron  Mountain  route  during  the  penden- 
cy of  cause  No.  2147,  and  the  compromise 
agreement  was  made  for  the  purpose  of  get- 
ting them  to  ship  all  of  their  cattle  over  said 
route  during  the  remainder  of  the  cattle  ship- 
ping season  of  1911  at  the  usual  and  regular 
freight  rates,  and  It  was  contemplated  by 
both  parties  that  the  regular  freight  would 
be  collected  on  each  shipment  when  it  should 
be  made.  Plaintiffs  complied  with  the  agree- 
ment to  ship  exclusively  over  the  Iron  Moun- 
tain route,  shipping  74  cars  in  all  during  the 
remainder  of  the  year  1911,  on  which  they 
paid  the  usual  freight,  amounting  in  the  ag- 
gregate to  $7,978.71.  Defendants  failed  to 
pay  the  sums  agreed  to  be  paid  by  them, 
whereupon  plaintiffs  proceeded  with  the  trial 
of  cause  No.  2147,  obtained  a  Judgment 
against  the  St.  Louis,  Iron  Mountain  ft  South- 
em  Railway  Company  for  the  full  amount 
of  the  claim,  with  interest  thereon,  but  not 
against  the  other  defendants,  and  said  judg- 
ment. In  so  far  as  it  affected  said  St  Louis, 
Iron  Mountain  ft  Southern  Railway  Com- 
pany, was  reversed  by  the  Court  of  Civil  Ap- 
peals of  the  Third  District,  and  the  cause 
remanded,  whereupon,  prior  to  the  trial  of 
tills  case,  said  cause  No.  2147  was  dismissed. 

Plaintiff  in  error,  by  its  third  assignment 
of  error,  complains  of  the  overruling  of  an 
exception  to  the  i)etltion,  wherein  it  was  con- 
tended that  the  petition  stated  no  cause  of 
action,  for  the  reason  that  the  contract 
sought  to  be  enforced  therein  was  illegal,  in 
that  it  violated  the  laws  of  the  United  States 
relating  to  rates  upon  interstate  commerce. 
While  this  exception  was  styled  a  special 
exception,  it  goes  to  the  foundation  of  the 
cause  of  action  asserted. 

By  the  fourth  assignment  plaintiff  in  er- 
ror contends  that  the  evidence  shows  the 
compromise  agreement  to  have  been  an  il- 
legal one,  because  in  violation  of  the  laws  of 
the  United  States  relating  to  interstate  com- 
merce. 

[1-3]  These  assignments  will  be  considered 
together.  Defendants  in  error  object  to  the 
consideration  thereof  on  the  ground  that  the 
numbers  given  said  assignments  in  the  brief 
do  not  correspond  with  the  numbers  of  the 
same  assignments  in  the  motion  for  new  trial, 
but  such  change  of  numbers  is  expressly  per- 
mitted by  rule  29  for  the  Courts  of  Civil  Ap- 
peals (142  S.  W.  xiii).  They  also  object  on 
the  ground  that  the  so-called  "special  excep- 
tion" failed  to  name  the  particular  laws 
which  were  relied  upon.    G^is  was  unneces- 


sary. In  t&ct,  when  the  petition  disdoses 
that  the  suit  is  based  upon  an  illegal  con- 
tract the  objection  may  be  made  at  any  stage 
of  the  proceedings,  for  it  goes  to  tixe  sul>- 
stance  of  the  petition,  and  the  error,  If  any 
exists,  is  fundamental.  T.  P.  Coal  Compa- 
ny V.  Lawson,  89  Tex.  403,  32  8.  W.  871,  84 
S.  W.  919;  Fuqna  ▼.  Brewing  Company,  90 
Tex.  301,  38  S.  W.  29,  35  L.  R.  A.  241;  Red- 
land  Fruit  Company  y.  Sargent  61  Tex.  Civ. 
App.  622, 113  S.  W.  3S0;  Norris  t.  Logan,  lOO 
Tex.  228,  97  S.  W.  820. 

[4]  The  contract  as  alleged  and  proved  is 
one  by  which  plaintiff  in  error,  for  the  pur- 
pose of  obtaining  the  shipment  over  its  road, 
and  the  roads  of  the  other  companies,  of  all 
cattle  to  be  shipped  by  Landa  &  Storey  dur- 
ing the  cattle  shipping  season  of  1911,  at  the 
usual  and  regular  freight  rates,  bound  it- 
self to  pay  to  Landa  &  Storey  a  certain  sum 
of  money  in  settlement  of  an  unliquidated 
claim  for  damages  alleged  to  have  been  sus- 
tained by  Landa  &  Storey  by  reason  of  neg- 
ligence on  the  part  of  plaintiff  in  error  and 
the  other  railroad  companies  in .  the  trans- 
portation of  cattle.  This  claim  had  been 
sued  upon  and  the  suit  contested  by  the  de- 
fendants therein.  The  compromise  agree- 
ment was  one  involving  shipments  of  cattle 
to  National  Stockyards,  and  therefore  relat- 
ed to  interstate  commerce,  and  such  inter- 
state shipments  were  in  fact  made,  and  are 
relied  upon  to  show  compliance  by  Landa  & 
Storey  with  the  terms  of  the  compromise 
agreement  It  follows  that  if  the  agrree- 
ment  provides  for  a  rebate  or  for  discrimi- 
nation, such  rebate  or  discrimination  will  be 
with  regard  to  interstate  commerce.  We  will 
therefore  consider  this  case  in  the  light  of 
the  federal  statutes  and  decisions,  and  not 
our  statute  and  decisions. 

An  agreement  to  pay  money  or  deliver 
property  in  consideration  of  receiving  all  the 
tonnage  of  a  certain  shipper  at  the  regular 
rate  is  illegal;  for  its  effect  is  to  give  a  re- 
bate and  to  discriminate  against  the  shipper 
who  will  not  bind  himself  to  ship  exclusively 
over  such  road.  In  the  case  of  Vandalia  R. 
V.  United  States,  226  Fed.  713,  141  C.  C.  A. 
409,  the  court,  in  speaking  of  the  Elkins  Law, 
said: 

"Every  device  that  seeks  to  cover  up  either 
a  rebate  or  a  discrimination  in  interstate  trans- 
portation is  denounced  by  the  statute,  provided 
only,  as  to  a  rebate,  that  thereby  the  property 
is  actually  transported  at  less  than  the  tariff 
rate.  That  the  full  tariff  rate  is  collected  at 
the  time  of  transportation  does  not  negative  the 
possibility  of  a  rebate  in  respect  theteto.  The 
rebate  may  l)e  in  a  lump  cash  sum  in  advance 
(United  States  v.  Union  Stockyards,  226  U.  S. 
286,  33  Sup.  Ct.  83,  57  L.  Ed.  228),  or  by 
later  or  earlier  indirect  payments  (G.  R.  &  I. 
Ry.  Co.  V.  United  States,  212  Fed.  677,  129  C. 
C.  A.  113).  •  •  •  If,  then,  a  direct  cash 
payment  for  exclusive  tonnage  is  a  rebate  in  re- 
spect to  property  transported  under  such  a  con- 
tract, any  device  whereby  a  similar  payment  is 
made  comes  within  the  prohibition  of  the  stat- 
ute. A  loan  at  less  than  the  market  rate  of  in- 
tprost,  like  a  lease  at  less  than  market  rental 
(C,  C,  C.  &  St  L.  Ry.  Co.  v.  Hirsch,  204  Fed: 
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8i».  863,  123  C.  0.  A.  14fi)  is,  in  effect,  a  gift 
of  the  difference  between  the  contract  and  the 
market  rate,  and  is  in  every  respect  equivalent 
to  a  direct  payment  of  that  atnoant  of  money." 

In  the  Instant  case,  instead  of  promising 
to  pay  money  for  ezdnsive  shipments,  appel- 
lant promised  to  pay  an  nnliqaidated  daim 
for  damages,  which  claim  it  was  at  that  time 
contesting  in  the  courts.  It  Is  obvious  from 
the  pleadings  and  the  evidence  that  the  agree- 
ment to  pay  such  claim  was  not  made  on 
acconnt  of  any  recogmtion  of  the  Justice  of 
the  claim,  but  solely  as  a  means  to  procure 
the  large  number  of  shipments  to  be  made  by 
Landa  ft  Storey.  It  does  not  aitpear  from 
tlie  pleadings  or  evldoice  that  plaintiffs  were 
entitled  to  the  amount  sued  for  In  canse  No. 
1247,  nor  that  they  were  not  entitled  there- 
to. In  the  case  of  Union  Pacific  R.  Co.  v. 
Goodridge,  149  U.  S.  680,  13  Sup.  Ct  970,  37 
L.  Ed.  896,  the  court  had  under  considera- 
tion a  statute  of  Ciolorado,  described  by  the 
court  as  of  the  same  natore  as  the  Inter- 
state Commerce  Act,  and,  like  that,  designed 
to  prevent  unjust  discrimination  and  rebates. 
It  was  claimed  that  certain  rebates  were 
Justified  because  given  in  consideration  of  the 
release  of  certain  unliquidated  claims  for 
damages  alleged  to  have  been  suffered  on 
account  of  negligent  acts  of  the  company's 
grantors;  said  claims  being  asserted  to  be  a 
lien  against  the  property.  The  court,  held 
that  the  rebate  could  not  be  allowed,  and  In 
discussing  the  matter  said: 

"^o  hold  a  defense  thus  pleaded  to  be  valid 
would  open  the  door  to  the  xrossest  frauds  upon 
the  law,  and  prnctlcally  enable  the  railroad 
coupany  to  avail  Itself  of  any  consideration  for 
a  rebate,  which  it  considers  sufficient,  and  to 
agree  with  the  favored  customer  upon  some 
fabricnted  claim  for  dnmnj^es,  which  it  would 
be  difficult,  if  not  impossible,  to  disprove.  For 
inatance,  under  the  defense  made  by  this  com- 
pany, there  is  nothing  to  prevent  a  customer 
of  the  road,  who  has  received  a  personal  injury, 
from  making  a  claim  against  the  road  for  any 
amonnt  be  chooses,  and  in  consideration  there- 
of, and  of  ■hipping  all  his  goods  by  that  road, 
receiving  a  rebate  for  all  goods  he  may  ship 
over  the  road  for  an  Indefinite  time  In  the  fu- 
ture. It  is  almost  needless  to  say  that  such  a 
contract  ooald  not  be  supported." 

This  statement  was  not  necessary  to  the 
decision  of  the  case,  bat  it  is  by  such  emi- 
nent antborlty,  and  shows  so  clearly  the 
evils  wblcb  would  follow  if  contracts  snch 
as  tbe  one  soed  on  herein  be  permitted  that 
we  think  It  should  be  accepted  as  conclusive 
in  this  case.  When  one  shipper  Is  favored 
by  agreeing  to  pay  his  unliquidated  claim  for 
damages,  be  Is  getting  something  which  oth- 
er shippers  do  not  receive,  and  which  is  re- 
garded and  treated  by  both  parties  as  valua- 
ble, and  whatever  the  concession  is  worth 
amounts  to  a  rebate  Just  as  the  delivery  of 
money  or  property  would  amount  to  a  rebate. 
Appellees  contend  tbat,  as  the  evidence  show- 
ed tliat  plaintiffs  paid  all  tbe  freight  at  reg- 
ular rates,  "it  will  sur^y  be  presumed  that 
tbe  regular  rates  mentioned  as  paid  were 
ibe  same  pnnrlded  by  law."    We  agree  with 


them,  and  also  construe  th^ir  pleadings  as  ab 
legiug  the  agreement  on  their  part  to  pay  tbe 
freight  provided  by  law  on  each  shipment, 
but  the  fact  remains  that,  in  order  to  secure 
such  agreement,  the  company  promised  them 
a  concession  deemed  valuable  by  both  par- 
ties; promised  to  pay  a  claim  which  it  bad 
denied  and  contested,  and  which  was  then 
being  litigated  In  the  courts.  In  support  of 
our  conclusion  that  the  contract  declared  on 
and  proved  is  Illegal  we  cite  also  the  fol- 
lowing cases:  Duplan  Slli  Co.  v.  American 
&  Foreign  Ins.  Co.,  205  Fed.  724,  124  0.  C. 
A.  18;  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  r. 
Hirsch,  204  Fed.  849,  123  C.  C.  A.  145;  Unit- 
ed States  V.  Union  Stockyards,  226  U.  S.  306, 
308,  33  Sup.  Ct.  83,  57  L.  Ed.  226 ;  Chicago 
&  Alton  R.  R.  Co.  v.  Kirby,  225  U.  S.  155, 
32  Sup.  Ct.  648,  66  L.Ed.  1033,  Ann.  Cas. 
1914 A,  501;  Louisville  &  Nashville  R.  Co.  v, 
Mottley,  210  U.  S.  467,  31  Sup.  Ct.  265,  55  L. 
Ed.  297,  34  L.  R.  A.  (N.  S.)  671;  Kew  Haven 
R.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 200  U.  S.  361,  26  Sup.  Ct  272,  50  L.  Ed. 
515. 

[f]  Defendants  in  error  contend  that,  as 
they  performed  their  part  of  the  contract, 
plaintiff  in  error  should  be  required  to  com- 
ply with  its  agreement  and  made  to  pay  the 
sums  it  agreed  to  pay.  The  principle  of  es- 
toppel is  sought  to  be  invoked.  There  is  no 
merit  in  this  contention.  To  so  hold  would 
be  to  enforce  an  illegal  contract;  to  require 
tbe  discrimination  prohibited  by  law  to  be 
actually  made;  to  make  a  common  carrier 
violate  the  law  by  paying  a  rebate.  See 
Cleveland,  C,  O.  ft  8t  L.  Ry.  Co.  v.  Rlrsch, 
supra;  Southern  Cotton  Oil  Co.  v.  Central 
of  Georgia  Ry.  Co.,  228  Fed.  335,  142  C. 
C.  A.  627. 

We  conclude  that  plaintiffs'  petition  dis- 
closes that  the  suit  is  based  upon  an  ille- 
gal contract,  and  that  the  evidence  even  more 
clearly  than  tbe  petition  shows  that  the  con- 
tract was  illegal. 

The  Judgment  of  the  trial  court  must 
therefore  be  reversed,  and,  there  being  no 
reason  for  remanding  the  cause,  the  same  will 
be  dismissed. 


CRAWFORD  V.  SPRUILL  et  ux.    (No.  5C60.)» 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio, 

May  81,  1916.    Rehearing  Denied  June  22, 

1916w) 

1.  MOBTOAOKS  «E»613  —  FOBXCLOSUBB  SALX  — 

Pbopebtt  to  bk  Sold. 
Defendants,  owning  a  tract  of  418  acres, 
executed  a  deed  of  trust  on  tbe  entire  tract  to 
secure  tbe  payment  of  a  note,  and  thereafter 
executed  to  tbe  plaintiff  a  deed  of  tmst  on  the 
entire  tract  to  secure  a  note,  and  thereafter 
conveyed  199  acres  of  the  413-acre  tract,  part- 
ly for  vendor's  lien  notes  and  the  purchaser's 
assumption  of  the  first  deed  of  trust,  and  there- 
after sold  to  the  plaintiff  the  purcbaser'a  Hea 
notes,  with  the  usual  indorsements,  and  convey- 
ed their  equitable  title  to  the  plaintiff,  warrant- 
ing tbat  the  notes  were  the  only  lien  on  the  land, 
except  the  6rst  mortgage  note,  whereupon 
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plaintiB  released  his  deed  of  trust  covering  the 
entire  tract.  The  house  was  situated  on  the 
part  sold,  but  thereafter  the  owner  built  a  house 
and  intended  to  claim  200  acres  from  the  re- 
mainder of  the  tract  as  a  homestead.  On  de- 
fault on  the  first  note  and  in  the  plaintifTa  suit 
to  restrain  the  sale,  the  holder  of  such  note  on 
the  court's  order  transferred  it  to  the  plaintiff. 
Held,  in  plaintiff's  suit  for  judgment  on  the  first 
mortgage  note,  that  he  was  entitled,  as  against 
the  defendants,  to  have  the  199  acres  sold  first 
and  the  proceeds  applied  to  the  payment  of  the 
purchaser's  notes,  prior  to  the  first  mortgage 
note;  rtie  defendants  being  estopped  to  claim 
as  against  i^aintiS  that  the  109  acres  should  be 
applied  to  the  first  mortgage  note. 

[Ed.  Note.— For  other  cases,  sec  Mortgages, 
Cent  Dig.  §  1516;    Dec.  Dig.  <©=»513.] 

2.  Deeds  <g=90— Constkuction. 

A  construction  least  favorable  to  the  gran- 
tor will  be  adopted  when  the  intention  is  doubt- 
ful. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §§  234-237,  247,  248;  Dec.  Dig.  «=> 
90.] 

3.  Homestead  «=9213— Pleading— StjmciEN- 

CT. 

In  a  suit  to  restrain  a  sale  under  a  deed  of 
trust,  and  for  judgment  on  a  first  mortgage  note, 
foreclosure  of  the  deed  of  trust,  and  or  vendor's 
liens  assigned  to  the  plaintiff,  where  the  issue 
was  which  part  of  a  tract  should  be  first  sold, 
an  answer  that  it  had  been  the  intention  of  de- 
fendants from  the  time  of  their  execution  of  the 
first  mortgage  on  the  entire  tract  to  sell  off  a 
part  of  the  tract  sufficient  to  pay  such  indebted- 
ness and  out  of  the  remainder  to  create  a  home- 
stead, and  that  they  claimed  200  acres  of  the 
213  acres  remaining  after  a  sale  of  199  acres, 
subject  to  a  first  mortgage,  was  insuflScient,  as 
against  a  general  demurrer,  to  show  a  homestead 
in  200  acres  of  the  remaining  213  acres. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  Sfi  394-396;    Dec.  Dig.  <&»213.] 

Appeal  from  District  Court,  Frio  County; 
J.  F.  Mullally,  Judge. 

Suit  by  W.  L.  Crawford  against  A.  J. 
Spruill  and  wife  to  restrain  a  sale  of  land 
under  a  deed  of  trust,  in  which  the  holder  of 
the  deed  was  required  to  transfer  the 
rights  to  the  plaintiff,  with  amended  origi- 
nal petition  for  judgment  as  assignee  of  a 
mortgage  note,  foreclosure  of  a  deed  of  trust, 
and  of  vendor's  liens.  Judgment  for  plain- 
tiff on  both  causes  of  action  and  for  the  lore 
closure  of  both  liens,  but  ordering  a  sale  and 
an  application  of  the  proceeds  as  prayed  by 
defendants,  and  plaintiff  appeals.  Reversed 
and  rendered. 

Scott  &  Dodson,  of  San  Antonio,  and  S.  T. 
Dowe,  of  Pearsall,  for  appellant  S.  T. 
Phelps,  of  Pearsall,  and  John  L.  Dannelley, 
of  Laredo,  for  appellees. 

MOURSUND,  J.  On  June  26,  1912,  A.  J. 
SprulU  and  wife  owned  a  tract  of  land  of 
413  acres  in  Frio  county,  Tex.,  and  on  that 
date  executed,  In  favor  of  Wm.  Boon  and  I. 
H.  demons,  a  deed  of  trust  on  the  entire 
tract  to  secure  them  in  the  payment  of  a  $2,- 
300  note.  On  January  9,  1913,  SpruUl  and 
wife  executed  to  W.  L.  Crawford  a  deed  of 
trust  OB  said  413  acres  of  land  to  secure  him 
In  the  payment  of  a  note  for  $1,865.     On 


May  7,  1913,  Spruill  "and  wile  conveyed  to 
H.  Hurst  199.3  acres  out  of  the  413-acre  tract. 
The  consideration  was  recited  In  said  deed, 
as  follows: 

"One  thousand  dollars  cash  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged,  and 
one  vendor's  lien  note  for  the  sum  of  $500  this 
day  given,  by  said  H.  Hurst,  due  January  1, 
1914,  bearing  8%  interest  Said  note  made  pay- 
able to  A.  J.  Spruill  or  order.  And  the  assump- 
tion of  one  outstanding  deed  of  trust  against 
said  land  promising  to  pay  same  for  the  sum  of 
.'!!2.300  due  June  26.  1M5,  bearing  interest  at 
the  rate  of  10%  interest  Also  three  vendors 
lien  notes  this  day  given  by  the  said  H.  Hurst 
to  A.  J.  Spruill  against  said  land  for  the  sum 
of  $2,088,  divided  into  three  equal  payments 
as  follows:  Note  1.  due  May  7,  1917,  for  $696 ; 
note  No.  2,  due  May  7,  1918,  for  $696;  note 
No.  3,  due  May  7,  1919,  for  $696,  all  notes 
bearing  interest  at  the  rate  of  8%  (eight  per 
cent.)  interest  payable  annually  as  it  accrues, 
both  notes  and  interest  payatde  at  DiUey, 
Teras." 

A  vendor's  lien  was  expressly  reserved  to 
secure  the  payment  of  "the  above^iescrlbed 
notes." 

On  July  1,  1913,  Spruill  and  wife  sold  to 
W.  L.  Crawford  the  f ouir  vendor's  lien  notes 
executed  by  Hurst,  and  conveyed  to  said 
Crawford,  by  a  written  and  properly  exe- 
cuted conveyance,  the  equltaWe  Mtle  of 
SpruUl  and  wife,  existing  by  reason  of  the 
Hen  expressly  retained  In  the  deed  of  trust 
to  Hurst,  warranting  "that  said  notes  are  the 
first  and  only  lien  on  said  land  except  the 
$2,300  In  said  deed  assumed."  In  considera- 
tion of  this  transfer,  Crawford  released  the 
deed  of  trust  held  by  him  covering  the  entire 
413  acres,  making  up  the  difference  In  amount 
by  payment  of  money  or  its  equivalent 

At  the  time  Spruill  acquired  title  to  the 
413-acre  tract  of  land  it  had  a  house  and 
other  Improvements  on  it,  and  about  65  acres 
m  cultivation.  The  house  was  situated  upon, 
and  the  cultivated  land  was  a  part  of,  the 
199.3-acre  tract  sold  to  Hurst,  and  said  tract 
was  all  under  fence.  The  remainder  ol  tl»e 
413-acre  tract  was  not  under  fence,  but  was 
inclosed  in  a  larger  pasture  and  was  used  by 
Spruill  and  wife  for  pasturing  th^  stock, 
and  otherwise  in  connection  with  their  home. 
No  part  of  said  413  acres  was  set  apart  or 
designated  for  homestead  purposes,  but  it 
was  all  used  lor  said  purposes  continuously 
up  to  May  7, 1913,  when  SprulU  and  wife  exe- 
cuted the  deed  to  Hurst  lor  the  199.3-»cre 
tract  At  the  time  SprulU  and  wife  executed 
the  deed,  "they  were  using,  and  Intended  to 
claim  and  use,  for  homestead  purposes,  200 
acres  out  of  the  remainder  of  the  413-acre 
tract,  and  shortly  alter  making  the  deed  to 
Hurst — three  weeks  or  a  month  afterwards — 
the  defendant  SprulU  lenced  the  remainder 
ol  the  tract  amounting  to  about  213  acres, 
and  about  December  1,  1014,  coastructed  a 
small  house  on  said  tract  and  used  it  lor  pas- 
turing stock  and  otherwise  for  homestead 
purposes  and  lived  there  a  part  of  that  time, 
and  continuously  and  uninterruptedly  from 
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the  execation  of  thcf  deed  from  Honlt  Intend- 
ed and  have  Intended  to  claim  and  tise  this 
property  for  homestead  purposes."  SpruW 
and  wife  have  no  other  property  than  the 
213  acres  which  they  own  or  can  claim  as  a 
homestead,  and  tbey  have  designated  200 
acKs  of  the  213  as  their  homestead. 

Detanlt  was  made  In  the  payment  of  In- 
terest on  the  $2,300  Boon-OIemons  note,  and 
Boon,  who  had  acqidred  the  Interest  of  dem- 
ons, declared  the  note  due,  and  requested  the 
trustee^  Jolm  L.  Pranglln,  to  sell  the  land  to 
satisfy  the  debt,  instructing  the  trustee  to 
first  sen  the  189.3  acres  and  apply  the  pro- 
ceeds to  the  satisfaction  of  his  debt;  and,  if 
such  proceeds  failed  to  satisfy  hla  debt,  then 
to  sell  the  remaining  213  acres  and  apply  the 
proceeds  thereof  to  the  satisfaction  of  the 
balance  unpaid.  The  trustee  advertised  the 
land  for  sale  in  accordance  with  these  in- 
structions. Oawford  instituted  this  suit  to 
restrain  the  sale  by  the  trustee  of  the  land 
in  ther  manner  advertised,  upon  the  ground 
that  such  sale  would  prejudice  the  sale  of  the 
four  vendor's  lien  notes  held  by  him  which 
were  secured  by  a  Hen  on  the  199.3  acres, 
and  prayed  that  Boon  be  required  to  transfer 
to  him  the  $2,300  mortgage  note  and  his 
rights  under  the  deed  of  trust.  On  January 
2.  1918,  Hon.  J.  F.  Mullally,  Judge  of  the 
Forty-Ninth  Judicial  district,  granted  Craw- 
ford the  relief  prayed  for  to  the  extent  of 
requiring  Boon  to  accept  from  Crawford  the 
amount  of  his  debt  and  to  transfer  the  note 
and  rights  under  the  deed  of  trust  to  Craw- 
ford, wltlioat  recourse  on  him.  Boon,  with 
which  order  of  the  court  Boon  complied. 

Crawford,  thereafter,  in  the  same  suit  filed 
Us  first  amended  original  petition  in  which 
he  sought  to  recover  Judgment  on  the  $2,300 
Boon-Clemons  note,  foreclosure  of  the  deed 
of  trust  Ilea  on  the  413  acres,  and  also  Judg- 
ment on  the  four  vendor's  lien  notes,  and 
foreclosure  of  his  vendor's  lien  on  the  199.3 
acres.  He  prayed  that  the  213.7-acre  tract 
be  first  sold  and  the  proceeds  applied,  first, 
to  the  payment  of  one-half  of  the  costs  of 
suit,  second,  to  costs  of  sale,  third,  to  the 
satisfaction  of  the  Boou-Clemons  note  aind 
lien,  and  the  surplus,  if  any,  to  be  paid  to 
SpmlU;  that  if  such  proceeds  should  prove 
insufficient  to  satisfy  the  three  items  named, 
then  that  the  190.3  acres  be  sold  to  satisfy 
the  balance  of  the  Boon-Clemons  note,  and 
the  surplus,  If  any,  from  such  sale  be  applied 
to  the  satisfaction  of  the  debt  evidenced  by 
the  vendor's  lien  notes.  He  prayed,  in  the  al- 
ternative, that  If  the  court  should  hold  that 
said  199.3  acres  ought  to  be  sold  first,  then 
that  the  proceeds  of  such  sale  be  applied, 
first,  to  one-half  of  the  costs  of  the  suit,  sec- 
ond, the  costs  of  sale,  third,  to  pay  and  satis- 
fy all  the  deUs  evidenced  by  vendor's  lien 
notes  and,  fourth,  to  the  payment  pro  tanto 
on  the  Indebtedness  represented  by  the  Boon- 
OIemons  note,  and  that  plaintlfC  then  have 
foreclosure  and  sale  of  said  213.7-acre  tract 
for  the  payment  of  lleh  against  the  same  rep- 


I  resented  by  .'said:  Boon-Oldmons  note  and 
deed  of  trust.  He  further  prayed.  In  the  al- 
ternative, that  in  either  event  he  should  have 
a  foreclosure  of  both  of  bis  Hens  and  that 
however  said  property  might  be  sold  that  the 
proceeds  thereof  be  applied,  first,  to  the  sat* 
isf action  of  plaintiff's  lien  on  the  199.3-acre 
tract  of  land,  and,  second,  to  the  satisfaction 
of  his  first  Hen  on  said  21S.7-acre  tract,  and 
prayed  for  general  relief. 

SpruiU  and  wife  admitted  the  execution  of 
the  Boon-Clemons  note  and  the  deed  of  trust 
given  to  secure  the  same ;  that  appellant  was 
the  holder  of  the  note  and  lien;  that  the  note 
was  due  and  unpaid,  and  that  they  were  lia- 
ble thereon.  They  also  admitted  all  the  facts 
relied  upon  by  Crawford  for  recovery  on  the 
four  vendor's  lien  notes  and  foreclosure  of 
his  lien,  and  SpruiU  admitted  his  liability  as 
an  indorser  on  the  four  notes.  They  then 
plead  the  facts  hereinbefore  set  out,  with  the 
exception  that  the  pleadings,  with  reference 
to  homestead,  do  not  show  the  facts  as  fully 
as  the  evidence  hereinbefore  detailed,  and  It 
will  be  necessary  to  state  what  was  pleaded 
with  reference  to  this  matter,  because  ob- 
jection thereto  is  presented  by  the  first  as- 
signment of  error.  The  allegation  Is  as  fol- 
lows: 

"That  It  has  been  the  intention  of  tliese  de- 
fendants, husband  and  wife,  from  the  tune  of 
the  execution  of  the  mortgage  in  favor  of  Wm. 
Boon  and  I.  H.  Clemons,  to  sell  off  a  portion 
of  said  413-acre  tract,  sufBdent  to  pay  oS  said 
indebtcdneas,  and  out  of  the  remainder  of  said 
land  create  and  have  a  homestead,  which  they 
are  entitled  under  the  law,  and  the  same  to  be 
exempt  from  execution ;  and  they  here  and  now 
claim  and  set  up  as  their  homestead  200  acres 
of  said  213  acres  remaining  after  the  «ale  to 
Harst,  subject  only  to  its  secondary  liability 
for  the  S2,300  indebtedness  now  held  by  the 
plaintiff,  W.  I«.  Crawford,  as  the  assignee  of  the 
defendant,  Wm.  Boon." 

They  prayed  that  the  199.3  acres  be  first 
sold  and  the  proceeds  applied,  first,  to  the 
satisfaction  of  the  Boon-Clemons  note  and 
lien,  second,  to  the  satisfaction  of  the  four 
Hurst  vendor's  Hen  notes,  and  If  such  pro- 
ceeds should  prove  Insufficient  to  satisfy  the 
Boon-Clemons  note,  that  the  213.7  acres  be 
sold  to  satisfy  the  balance  unpaid  and  the 
surplus,  if  any,  be  paid  to  SpruiU  and  wife. 

The  court  rendered  Judgment  for  Crawford 
on  both  of  his  causes  of  action  and  for  fore- 
closure of  both  liens,  but  ordered  the  land 
sold  and  the  funds  applied  as  prayed  for  by 
SpruiU  and  wife. 

[1,2]  By  appropriate  assignments,  the  ap- 
pellant attacks  the  sufficiency  of  the  plead- 
ings and  the  evidence  to  sustain  that  part  of 
the  Judgment  whereby  It  was  decreed  that 
the  proceeds  of  the  sale  of  the  199.3-acre 
tract  be  applied  first  to  the  satisfaction  of 
the  Judgment  on  the  Boon  debt. 

We  think  it  Is  clear  that  the  rights  of  the 
parties  are  not  affected  in  any  way  by  the 


fact  that  Boon  as  holder  of  the  $2,300  debt  C^ r^^^r\}r> 
had  undertaken  to  seU  the  199.3  acres  firs^' VjOOQlC 
and  had  cdused  the  trustee  to  advertise  that  ^ 


364 


187  SODTHWESTBRN  REPORTER 


flex. 


the  Bale  wonld  be  so  made.  The  sale  was 
hot  consummated,  and  no  rights  can  be  predi- 
cated upon  the  attempt  to  make  the  same. 

As  between  Hurst  and  the  Sprullls,  the  lat- 
ter had  the  right  to  have  the  199.3  acres  sold 
for  the  payment  of  the  Boon  debt  and  also 
the  Hurst  notes.  If  the  proceeds  proved  In- 
sufficient to  pay  both  debts,  the  Spmills 
would  lose  part  of  the  debt  evidenced  by  the 
Hurst  notes;  for  the  Boon  debt  was  their 
debt  as  well  as  Hurst's  debt  But  they  sold 
the  Hurst  notes  to  Crawford  for  $2,618.50, 
and  such  notes  were  Indorsed  to  Crawford. 

In  addition,  Sprulll  and  wife  conveyed  to 
Crawford  the  notes  and  th6  superior  title 
held  by  them  In  the  199.3  acres  of  land  by 
virtue  of  the  conveyance  to  Hurst,  warrant- 
ing that  "said  notes  are  the  first  and  only 
lien  on  said  land  (except  the  $2,300  In  said 
deed  assumed) ."  Appellee  contends  that  this 
Instrument  rested  In  Crawford  only  the  right 
to  subject  the  balance  of  the  proceeds  of  the 
199.3  acres  to  the  payment  of  the  notes 
purchased  by  him,  after  satisfying  the  Boon 
debt  out  of  such  proceeds.  This  contention 
appears  to  us  to  be  founded  on  the  theory 
that  the  Sprullls  should  be  construed  to 
have,  in  the  conveyance  to  Crawford,  ex- 
pressly contracted  that  Crawford  should  re- 
ly upon  Sprullls'  Indorsement  of  the  notes, 
and  a  Uen  on  the  199.3  acres  second  to  the 
lien  for  the  Boon  debt.  This  is  a  construc- 
tion most  favorable  to  the  grantors,  but  the 
rule  is  that  the  construction  most  unfavor- 
able to  the  grantor  will  be  adopted  when 
the  Intention  is  doubtful.  As  between  Hurst 
and  the  SprulUs,  the  Boon  and  Hurst  debts 
were  placed  by  the  contract  evidenced  by 
the  vendor's  lien  deed  upon  terms  of  equal- 
ity as  both  debts  represented  the  considera- 
tion for  the  land.  The  Sprullls,  as  long 
as  they  owned  the  Hurst  debt,  could  subordi- 
nate the  same  to  the  payment  of  the  Boon 
debt;  but,  when  they  sold  the  Hurst  debt 
and  received  the  proceeds,  their  right  to 
subordinate  such  debt  to  the  Boon  debt  ceas- 
ed, unless  it  was  expressly  reserved  by  con- 
tract. The  contract  cannot  be  construed  to 
contain  any  such  reservation.  A  personal 
warranty  was  made  that  the  Hurst  debt  con- 
stituted the  only  lien  on  the  land,  except  the 
lien  to  secure  the  Boon  debt.  This  warranty 
cannot  be  construed  Into  a  reservation  of 
the  right  to  demand  that  the  Boon  debt  be 
first  paid  out  of  the  proceeds  of  the  199.3 
acres  of  land.  Therefore,  if  the  Hurst  notes 
liad  been  indorsed  without  recourse.  It  ap- 
pears clear  that  the  Boon  debt  and  the  Hurst 
debt,  as  between  the  Sprullls  and  Crawford, 
would  hare  been  entitled  to  share  ratably  In 
the  proceeds  of  the  199.3  acres.  Martin  v. 
Gray,  159  S.  W.  118,  and  cases  therein  dted. 
But,  In  this  case,  the  Hurst  notes  were  in- 
dorsed by  usual  Indorsement 

In  addition,  Sprulll  and  wife  conveyed  to 
Crawford  the  superior  title  to  the  199.3  acres 
retained  in  the  deed  to  Hurst,  authorizing 


him  to  release  the  same  upon  payment  of 
the  Hurst  notes.  It  Is  contended  by  appel- 
lant that  the  retention  of  the  vendor's  lien  to 
secure  the  above-described  notes,  when  con- 
sidered In  connection  with  the  wording  of 
the  consideration  clause,  evidenced  an  ex- 
press lien  only  to  secure  the  Hurst  notes, 
and  that  the  Boon  debt  was  secured  only 
by  an  Implied  lien.  Be  this  as  It  may,  therS 
Is  nothing  In  the  transfer  of  the  superior 
title  which  evidences  an  intention  to  limit 
the  efTect  of  the  contract  of  guaranty  evi- 
denced by  SpruiU's  indorsement;  on  the  con- 
trary, the  transfer  shows  an  Intention  to  ex- 
pressly waive  the  vendor's  lien  retained  in 
the  Hurst  deed  In  so  far  as  It  bad  tliereto- 
fore  existed  as  security  for  the  Boon  debt 
Thus,  the  waiver  by  Sprulll  of  any  existing 
Uen  In  his  favor,  implied  from  the  transfer 
by  usual  Indorsement  of  the  Hurst  notes.  Is 
reinforced  by  the  actual  waiver  evidenced  by 
the  transfer  of  the  superior  title. 

We  conclude,  therefore,  that  Crawford  was 
entitled,  as  against  the  Sprullls,  to  have  the 
199.3  acres  sold  first  and  the  proceeds  ap- 
plied to  the  payment  of  the  Hurst  notes  prior 
to  the  Boon  debt,  unless  the  fact  that  the 
Sprullls,  before  conveying  to  Crawford  the 
Hurst  notes,  acquired  a  homestead  on  the 
remaining  213  acres  requires  the  applica- 
tion of  a  different  rule. 

[S]  We  do  not  think  the  answer  is  suffi- 
cient, as  against  even  a  general  demurrer,  in 
so  far  as  it  attempts  to  set  up  the  acquisition 
of  homestead  rights  in  200  acres  out  of  the 
213-acre  tract  No  facts  are  pleaded  which 
show  that  prior  to  the  transfer  of  the  Hurst 
notes  any  homestead  right  attached  to  said 
land.  But  had  the  pleading  been  sntBdent, 
we  think  the  decision  would  have  been  the 
same.  After  making  the  conveyance  to 
Hurst,  the  Sprullls  made  their  home  on  the 
213-acre  tract.  They  had  received  $1,000 
In  cash  from  Hurst  his  notes  heretofbre  de- 
scribed, and  his  contract  of  assumption  of  the 
Boon  debt,  and  had  retained  the  superior 
title  to  the  199.3  acres  of  land.  They  sold, 
for  a  consideration  of  $2,618.50,  the  notes 
and  with  them  conveyed  to  Crawford  the 
superior  title  to  the  199.3  acres.  As  a  part 
of  this  consideration  of  $2,618.50  Crawford 
released  his  deed  of  trust  Uen,  which,  while 
it  might  have  been  invalid  as  to  the  199.3 
acres,  on  the  ground  that  It  was  homestead 
at  the  time  the  deed  of  trust  was  executed, 
or  may  have  been  invalid  as  to  200  acres 
to  be  designated,  which,  however,  would 
have  had  to  Include  the  house  and  improve- 
ments on  the  199.3  acres,  was  valid  as  to  all 
land  not  homestead,  and  undoubtedly  a  vnlld 
lien  upon  a  large  portion  of  the  200  acres 
now  claimed  as  a  homestead.  By  this  con- 
tract they  secured  $2,618.50,  and  agreed,  ac- 
cording to  the  legal  effect  of  the  Indorse- 
ment of  the  notes  and  transfer  of  the  suite- 
rlor  title,  that  the  proceeds  of  the  199.3  acr«s  ^Ip 
should,  if  Hurst  failed  to  pajr  his  notes,  be     \  ^^ 
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oaed  first  to  relmbarse  tlie  p«w>B.  who  paid 
tite  $2,618.50,  or  his  asslgos.  They  sold  and 
coDTeyed  the  notes  and  superior  title  hy  an 
Instrament  executed  with  the  formalities 
necessary  tn  the  case  of  a  sale  of  the  bome- 
itead  itself.  We  think  that  the  Sprullls  are 
in  the  same  X)oaltlon,  so  far  as  Crawford  Is 
concerned,  as  If,  Instead  of  selling  to  Hurst, 
(or  a  consideration  largely  to  be  paid,  they 
bad  sold  to  Crawford  the  190.3  acres  for  a 
cash  consideration.  In  such  a  case,  Craw- 
ford could  have  demanded  that  the  213  acres 
be  first  sold  for  the  satisfaction  of  the  Boon 
debt  Henkel  y.  Bohnke,  7  Tex.  Olv.  App.  16, 
26  S.  W.  645.  The  Sprullls  would  have  been 
estopped  to  assert  as  against  Crawford  an 
equity  to  have  his  land  sold  before  the  home- 
stead. And  In  this  case  we  think  they  are 
estopped  to  claim  as  against  Crawford  that 
the  190.3  acres  should  be  applied  first  to  the 
Boon  debt. 

The  Judgment  of  the  trial  court  will  be  re- 
versed and  Judgment  here  rendered  In  all 
respects  the  same  as  was  rendered  by  the 
tilal  court,  with  the  exception  that  the  199i8 
acres  will  be  ordered  sold  first,  and  the 
proceeds  applied,  first,  to  the  payment  of 
one-half  of  the  costs  herein  incurred ;  sec- 
ond, to  the  payment  of  the  debt  evidenced  by 
the  Horst  notes;  and,  tlilrd,  to  the  payment 
of  the  Boon  debt  and  the  other  half  of  the 
costs,  and  the  remainder,  if  any,  is  to  be 
paid  to  defendant  H.  Hurst.  If  the  proceeds 
of  such  sale  be  insufficient  to  pay  the  Boon 
debt  and  the  other  half  of  the  costs,  then 
the  213-acre  tract,  or  so  much  thereof  as 
may  be  necessary,  shall  be  sold  and  the  pro- 
ceeds applied  to  the  satisfaction  of  the  re- 
mainder due  on  the  Boon  debt  and  one  half 
of  the  costs.  Any  excess  from  the  sale  of 
the  213-acre  tract  shall  be  delivered  to 
£pniUl   and   wife. 

Beversed  and  rendered. 


A  HARRIS  &  CO.,  Inc.,  v.  OAMPBEaX.* 

(No.  7668.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    May 

27,  1916.    Rehearing  Denied  June  24,  1916.) 
1  Lakdiabd  AMD  Tenant  ®3»79(.2)— Pbovi- 

SION  FOB  SUBLKTTING — BBKAOH— PABTIES. 

Where  a  partnership  leased  premises  under 
a  lease  stipulating  that  the  lessee  might  sublet 
the  premises  upon  the  lessor's  written  consent, 
uid  the  partnership  subsequently  incorporated 
ooder  the  same  name,  without  notice  of  the 
change  to  the  lessor  or  his  consent  to  the  as- 
signment of  the  lease  by  the  partnership  to  the 
corporation,  there  was  no  such  privity  to  the 
lease  contract  as  entitled  the  corporation  to  sue 
for  damages  from  the  lessor's  refusal  to  allow  a 
subletting. 

[Ed.  Not*.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  249,  250;  Dee.  Dig.  «» 
79(2).l 

2.  Landiabd  akd  Tenant  ®=>76(4)— Pbovi- 

BION  yOB  SXTBLETTmO— BbEACJH— BOTTICIEW- 
CT   or    EJVlnENCE. 

In  a  lessee's  action  for  damages  from  the 
lessor's  refusal  to  consent  to  a  subletting  for  an 


nsezpired  term,  evidence  A«i<i  to  sustain. a  find- 
1^  tiiat  the  lessor  did  not  wrongfully,  arbitra- 
rily, and  without  cause  refuse  to  consent  to  the 
occupancy  of  the  premises  by  the  subtenant,  ei- 
ther as  assignee  of  the  lease  or  as  subtenant. 

[Ed.  Note.-'-For  other  cases,  see  Landlord  and 
Tenant,  Gent.  Dig.  i  229;   Dec.  Dig.  <S=»76(4).] 

3.  Witnesses  «s>410  —  Bxaionation  —  Iic- 

PKACHIIKNT. 

In  a  lessee's  action  for  damages  from  the 
lessor's  wrongful  refusal  to  consent  to  a  sub- 
letting, where  the  cross-examination  of  the  de- 
fendant showed  an  attempt  to  discredit  liis  tes- 
timony, testimony,  corroborating  the  defend- 
ant's statement  that  if  the  lessee  would  turn 
over  the  premises  he  would  release  him,  was 
admissible. 

[Bd.  Note. — For  other  eases,  see  Witnesses, 
Cent  Dig.  {  1284 ;   Dec  Dig.  <S=>410.] 

4.  WrrNEBSES  ®s»861(l)  —  Iufsachuxi«t  — 
Reputation. 

In  such  action,  where  the  lessee  attempted 
to  impeach  the  lessor's  credibility  and  standing 
as  a  man  of  integrity,  testimony  that  a  witness 
had  known  the  lessor  for  85  years,  that  he  had 
always  promptly  paid  his  debts  and  had  a  good 
reputation  for  truth  and  fair  dealing,  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1167,  1171-1175;  Dec.  Dig.  «=» 
361(1).] 

Appeal  from  District  Court.  Dallas  Coun- 
ty;   Kenneth  Foree,  Judge. 

Action  by  A.  Harris  &  Co.,  Incorporated, 
against  A.  W,  Campbell.  Judgment  for  de- 
fendant, and  plalntifC  appeals.    Affirmed. 

Cockrell,  Gray  k  McBrlde  and  Henry  P. 
Edwards,  all  of  Dallas,  for  appellant.  Jaibn 
L.  Terrell,  of  Dallas,  for  appellee. 

RAINBY,  C.  J.  A.  Harris  A  Co.,  Incor- 
porated, bronght  this  snit  against  A.  W. 
Campbell  to  recover  $4,9(N>  for  the  period 
from  November  17,  1913,  to  July  1,  1914,  al- 
leging that  A.  Harris  &  Co.,  a  copartnership, 
and  the  predecessor  of  A.  Harris  &  Ca,  lu* 
coii>orated,  had  a  five-year  tease  contract  as 
lessee  with  said  Campbell  as  lessor  of  a  cer- 
tain building  in  Dallas,  Tex.,  which  lease 
contained  a  stipulation  that  the  "lessees  shall 
have  the  light  to  sublet  said  premises,  provid- 
ed lessor  has  no  objections  to  snbiessees,  which 
must  be  evidenced  by  the  written  consent  of 
the  said  lessor" ;  that  said  lessee  on  November 
17,  1913,  vacated  said  premises  and  sought 
to  sublet  same  to  one  D.  T.  Dewell  and  oth- 
ers, but  Campbell  refused  arbitrarily  and 
wlthotit  cause  to  allow  subletting;  that  ap- 
pellants could  have  gotten  $700  per  month 
for  the  unexpired  term,  the  period  mentioned. 

Appellee  answered  by  general  demurrer 
and  denial  and  specially  that  A.  Harris  Sc 
Co.,  the  partnership,  was  succeeded  in  busi- 
ness by  A.  Harris  ft  Co.,  a  corporation,  to 
which  the  lease  was  transferred,  which  trans- 
fer was  not  known  to  appellee,  nor  did  he 
know  of  such  corporation  until  after  the  ex- 
piration of  said  lease  contract.  That  as  soon 
as  appellee  knew  of  the  lessees'  intention  to 
vacate  the  premises  he  offered  to  take  the 
premises  off  the  lessees'  hands  and 
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them  from  said  contract  for  the  remainder  of 
the  term,  but  said  offer  was  declined  and  re- 
fused. That  there  was  no  privity  of  contract 
'  or  estate  between  plaintiff  and  defenclant 
that  wonld  entitle  plaintiff  to  recover,  and 
that  appellant  closed  the  doors  but  kept  It  oc- 
cupied until  ten  days  after  the  lease  had 
expired,  and  not  until  then  did  appellant 
offer  to  surrender  possession  of  said  prem- 
ises to  appellee. 

The  case  was  submitted  to  the  court  with- 
out a  Jury  and  judgment  rendered  in  favor  of 
appellee,  from  which  this  appeal  Is  taken. 

[1]  We  are  met  at  the  threshold  of  this 
case  with  a  counterpr<vosltlon  of  appellee 
which  attacks  the  right  of  appellant  to  main- 
tain Its  suit,  said  proposition  being  as  fol- 
lows: 

"In  this  case,  even  though  the  orisinal  leasee 
in  the  lease  contract,  a  partnership,  has  the 
right  of  action  such  as  is  here  brought,  the  aa- 
aignee  of  such  lessee,  a  corporation,  has  no 
such  right  of  action  growing  out  of  the  lease 
contract  to  which  it  is  not  a  party." 

The  facts  are  that  appellee  leased  to  A. 
Harris  &  Co.,  a  copartnership,  the  premises 
In  question  for  the  term  of  five  years.  After 
entering  into  said  contract  said  A.  Harris  & 
Co.,  a  copartnership,  Altered  into  an  incor- 
poration whidi  succeeded  the  partnership 
and  continued  to  occupy  the  said  premises, 
and  conducted  a  similar  business  as  the  co- 
partnership did.  Neither  said  corporation 
nor  the  copartnership  ever  notified  Campbell 
of  such  change.  Nor  did  he  ever  know  of 
such  incorporation  until  the  expiration  of 
said  lease;  nor  did  Campbell  ever  give  his 
consent  or  agree  to  the  assignment  of  said 
lease  by  the  copartnership  to  the  corporation, 
therefore  there  was  no  such  privity  to  the 
lease  contract  as  entitled  the  corporation  to 
sue  for  the  damages  sought  to  be  recovered 
by  it  Boone  v.  Bank,  17  Tex.  Civ.  App. 
365,  43  S.  W.  594;  Mayer  v.  Templeton,  53 
8.  W.  68;  Menger  v.  Ward,  87  Tex.  622,  30 
S.  W.  853;  Alorrow  &  Allen  t.  C&mp,  101  S. 
W.  819;  Brown  v.  Pope,  27  Tex.  Civ.  App. 
225,  65  S.  W.  42;  Rose  v.  Riddle,  3  WUUon, 
Civ.  Cas.  Ct.  App.  299;  Rees  v.  Andrews, 
169  Mo.  177,  69  S.  W.  4;  24  Cyc.  969. 

[2]  Appellant  urges  that  under  the  con- 
tract of  lease  it  had  the  right  to  sublet  the 
premises,  provided  the  lessor  had  no  objec- 
tion to  the  sublessee.  That  it  procured  an 
unobjectionable  tenant  and  offered  him  to 
Campbell,  but  CampeU  arbitrarily,  and  with- 
out Just  cause  or  reason,  refused  and  declin- 
ed to  accept  such  subtenant,  whereby  appel- 
lant was  damaged  in  the  amount  claimed. 

The  contract  of  lease  between  the  lessor 
and  A.  Harris  &  Co.,  a  copartnership,  reads : 

"The  leasees  ahaU  have  the  right  to  sublet  said 
premises,  provided  lessor  have  (has)  uo  objec- 
tion to  sublessees,  which  must  be  evidenced  by 
tlie  written  consent  of  the  said  lessor." 

When  Kramer,  the  president  of  the  corpo- 
ration, approached  Campbell  and  asked  his 
consent  for  the  subletting  to  one  party,  the 
lease,  lacked  about  six  months  of  expiring. 


Campbell  refused  to  sublet  for  a  short  term 
to  any  one.    Campbell  testified: 

"In  relation  to  the  conversation  with  reference 
to  one  called  Dewell,  one  of  the  firm  came  np 
to  me  *  •  •  and  told  me  they  had  a  man 
they  wanted  to  put  in  there  with  a  stock  of 
goods,  and  I  asked  him  the  character  of  goods 
that  he  wanted  to  pat  in,  and  he  said  about  the 
same  aa  they  had  been  carrying,  and  I  asked 
him  if  he  would  make  a  permanent  tenant,  and 
the  answer  was,  'No,  I  don't  think  so.'  He  said, 
'He  is  coming  from  Oklahoma.'  or  would  sliip 
bis  ^ooda  down  here  from  Oklahoma,  and  left 
the  impression  on  me  he  was  coming  down  here 
merely  to  put  on  a  quick  sale,  or  to  occupy  the 
building  temporarily.  I  told  him,  so  far  as  I 
am  concerned,  I  wUl  not  give  my  written  con- 
sent. We  discussed  it  at  more  length,  but  that 
is  the  essence  of  it.  They  did  not  tell  me  the 
name  of  the  man ;  his  financial  ability  or  re- 
sponsibility wasn't  discnssed ;  they  didn't  offer 
to  tell  me.  •  •  •  He  said  they  were  dipping 
or  bringing  a  stock  of  goods  from  Oklahoma  here 
to  Dallas  to  put  on  a  sale.  What  is  meant  by 
putting  on  a  sale,  if  I  anderstand  it,  is  to  bring 
a  stock  of  goods  and  put  it  on  sole  and  sell  as 
quick  as  you  can  dispose'  of  it.  ♦  *  •  They 
did  not  tell  me  they  bad  some  written  contract 
with  Dewell.  •  •  •  I  don't  know  that  I  ever 
heard  his  (Dewell's)  name  until  after  this  suit 
was  brought" 

Under  all  the  testimony  introduced,  the 
trial  court  found  that  appellee  did  not 
"wrongfully,  arbitrarily,  or  without  cause  re- 
fuse bo-  consent  to,  or  allow  or  permit,  D.  T. 
Dewell  or  any  other  person  to  occnpy  the 
leased  premises,  either  as  assignee  of  the 
lease  or  as  subtenant  of  plaintiff."  The  evi- 
dence fully  Warranted  this  finding  and  we 
hold  in  accordance  therefwlth.  Fisher  t.  Oil 
Co.,  178  8.  W.  905. 

[3]  Appellant  assigns  as  error  the  admis- 
sion of  the  testimony  of  Harry  Kahn  "that 
he  had  had  a  conversation  with  the  defend- 
ant, Campbell,  in  about  April,  1913,  In  which 
the  defendant  Campbell  had  stated  to  him 
that  he  had  asked  Kramer,  plaintiff's  pres- 
ident, to  turn  over  to  him  (Campbell)  the 
leased  biillding,  and  that  he  would  release 
the  plaintiff  from  the  lease,  and  that  the  said 
Kramer  had  refused  such  offer,"  and  submits 
this  proposition: 

"Where  there  is  a  sharp  conflict  between  plain- 
tiff's witness  (Kramer)  and  defendant  (Campbell) 
on  a  given  point,  it  is  error  for  the  court  to  per- 
mit the  defendant  to  support  his  testimony  by 
introducing  his  self -serving  statement  as  made 
to  a  third  person." 

Appellant  reserved  a  bill  of  exceptions, 
which  was  approved  by  the  court  with  the 
followlug  qualification: 

"The  defendant,  while  testifying  in  his  own  be- 
half, was  croas'-ezamined  by  plaintiff's  connsd 
and,  on  such  cross-examination,  bad  been  asked 
and  had  answered  qnestions  as  follows,  to  wit: 

"Q.  You  so  teld  his  honor;  that  happened 
back  in  19137  A.  Yes,  sir ;  in  1913.  Q.  Who 
else  have  you  ever  told  that  fact?  To  wbom 
have  yon  ever  mentioned  that  yon  made  any 
such  prdpositionf  A.  As  to  that  I  could  not  tell 
you.  Q.  That  happened  about  two  years  ago 
or  more,  this  last  April,  didn't  it?  A.  Yes.  sir; 
April,  1918.  Q.  Can  you  name  any  person  in 
that  period  of  time  to  whom  you  have  repeatetf 
or  stated  the  fact  that  you  made  that  proposi- 
tion to  Mr.  Kramer?     A.  I  _beUeve  I  can.     Q. 
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that  statement  to  ilml  A,  I  coaM  not  tell  yoa, 
because  he  was  very  mach  interested,  under- 
stand, in  getting  me  a  certain  tenant.  Q.  About 
wben  did  yon  make  that  statement  to  Mr.  Harry 
Kahn?  A.  I  think  shortly  after  I  made  the 
propoation  to  take  the  building.  Q.  Shortly 
after  you  made  the  proposition  to  take  the 
building,  you  told  Harry  Kahn  that  you  »iade 
it?  A.  Yea,  sir.  Q.  Do  yon  recall  any  other 
person  to  whom  yon  repeated  that  fact?  A. 
Not  at  this  time." 

These  questions  show  an  attempt  on  the 
part  of  appellant  to  discredit  the  testimony 
of  Campbell ;  and  we  think  the  testimony  of 
Kahn,  corroborating  the  statement  of  Camp- 
bell, -was  legitimate  under  the  circumstances. 

[4]  We  also  think  the  testimony  of  W.  J. 
Ealn  was  legitimate,  which  testimony  was  to 
the  effect  "that  he  had  known  the  defendant 
Campbell  for  35  years,  and  knew  that  he  had 
always  promptly  paid  his  debts  during  that 
time,  and  that  the  character  or  reputation  of 
the  defendant  for  honesty  and  fair  dealing 
and  truth  and  veracity  was  good."  The  prop- 
osition by  appellant  Is  that  it  Is  "error  for 
the  court  to  permit  such  testimony  as  reflect- 
ed in  the  assignment,  to  the  good  standing  as 
indicated  in  the  assignment  of  the  defend- 
ant, who  resides  at  the  seat  of  the  trial,  and 
whose '  testimony  has  not  been  directly  Im- 
peached." 

The  trial  court  approved  the  bill  of  excep- 
tion with  the  following  explanation: 

"The  defendant,  while  testifyiiiK  in  his  own 
l>eha]f,  was  cross-examined  by  plaintiff's  coun- 
sel and  on  such  croBS-examination  had  been 
asked  and  had  answered  questions  as  follows, 
to  wit." 

Without  here  quoting  the  questions  and 
answers,  we  will  state  that  we  think  the 
questions  asked  by  the  appellant  were  an  at- 
tempt to  impeach  the  credibility  and  stand- 
ing of  Campbell  as  a  man  for  honesty,  etc., 
which  rendered  the  testimony  of  Ealn  ad- 
missible, and  there  was  no  error  in  its  admis- 
sion. 

The  court  filed  its  conclusions  of  fact,  to 
which  there  are  several  assignments  present- 
ed; but  we  have  fully  considered  the  evi- 
dence adduced,  and  we  find  the  court's  con- 
clusions correct  and  here  adopt  them  as  the 
conclusions  of  this  court. 

About  the  time  appellant  was  considering 
the  subletting  of  the  premises,  Campbell  pro- 
posed to  take  the  building  oC  of  its  hands 
and  release  it  from  the  payment  of  rents  for 
the  unexpired  term,  as  he  bad  a  man  to 
whom  he  could  rent  it.  Kramer  inquired  the 
name  of  the  party.  Campb^l  refused  to  teU 
and  Kramer  declined  to  surrender  the  lease 
for  fear  the  party  might  engage  in  a  com-, 
peting  business  with  A.  Harris  &  Co.,  the  cor- 
poration, and  kept  the  premises  occupied  with 
fixtnres,  etc.,  until  about  ten  days  after  the 
expiration  of  the  lease  contract 

Finding  no  error  in  the  record  and  believ- 
ing that  Jn^lee  has  been  reached,  the  Judg- 
ment of  the  lower  court  is  affirmed. 


TERRELL,   Comptroller  of  Public  Accounts, 
V.   MIDDLETON.     (No.  5680.)* 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  14,   1916.     Rehearing  Denied 

June  2»,  1916.) 

1.  States  «=»168%— Injunction — ^Action-^ 
Right  or  Action. 

A  citisen  and  taxpayer  may  institute  and 
maintain  an  action  to  restrain  state  officers 
from  performing  illeeal  and  unauthorized  and 
unconstitutional  a<it8,  since,  when  a.  state  otG- 
cer  acts  without  legal  authority,  he  is  not  act- 
ing for  or  in  the  interest  of  the  state,  and  suit 
against  him  is  not  a  suit  against  the  state. 

[Ed.  Note. — For  other  cases,  see  States,  Dec, 
Dig.  «S=al68%.] 

2.  States  ®=>168%— Injunction— GBOtrwDS— 
Public  Offices — Acts  Which  Mat  bk 
Restbainxd — Statute. 

Rev.  St.  1911,  art  6732,  providing  that  no 
court  shall  have  the  power,  authority,  or  juris- 
diction to  issue  the  writ  of  mandamus  or  in- 
junction or  any  other  mandatory  or  compulsory 
writ  of  process  against  any  of  the  otficers  of 
the  executive  department  of  the  government  to 
compel  the  performance  of  any  act,  or  duty 
which  they  are  by  law  authorized  to  perform, 
does  not  deprive  the  district  court' of  power  to 
restrain  the  performance  of  an  illegal  or  un- 
constitutional act  by  a  state  officer,  since  there 
is  a  distinction  between  compellini;  an  officer  to 
perform  a  legal  duty  and  restrainmg  him  from 
carrying  into  effect  an  illegal  act 

[Ed:  Note. — For  other  cases,  see  States,  Dec. 
Dig.  «=»168%.] 

3.  States    «=»ie8%— Taxpavebs'     Action— 

JtTBISDICTION— DiSTBICT  COUBT— STATtTTE. 

In  view  of  Rev.  St.  1011,  art.  1526,  as  revis- 
ed by  Acts  33d  Leg.  c.  55,  authorizing  the  Su- 
preme Court  t"  issue  warrants  of  quo  warranto 
or  mandamus  against  any  district  judges  or 
state  officers  except  the  Governor,  the  District 
Court,  which  is  one  of  general  ^'uriBdiction,  re- 
tains Jurisdiction  to  issue  an  injunction  against 
a  state  comptroller  to  restrain  him  from  is- 
suing warrants  on  the  state  treasurer  covering 
expenditures  made  by  the  Governor. 

[Ed.  Note.— For  other  cases,  see  States,  Dec 
Dig.  «=»168%.] 

4.  CoNSTiTUMONAi.  Law  «=370(1)— Encboach- 
MKNT  ON  Legislatube— Right  to  '  Detbb- 
MiNE  Constitutionality  or  Statute. 

It  is  settled  beyond  recall  that  the  courts, 
state  and  federal,  have  the  power  to  pass  upon 
the  constitutionality  of  statutes  and  the  au- 
thority to  ultimately  destroy  or  enforce  laws 
passed  by  the  legislative  branch  of  the  gov- 
ernment 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  IT  129,  132,  137;  Dec.  Dig. 
^=»70(1).] 

6.  Constitutional    Law    <&=>67— Distbibu- 

TION    or    POWEBS— LEaiSLATDBB. 

When   discretion  is   confined   to  any   one 
branch  of  the  government  a  decision  upon  that 
particular  point  cannot  be  questioned  or  revised. 
[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  128;  Dec.  Dig.  •Ss>67.] 

6.  States  €=>60— Compensation  of  Govebn- 
OB  —  Statutes  —  Consibuction  —  Conbh- 
totional  Pbovisionb. 
An   act   passed    February   11,    1615    (Acts 
34th  Leg.  c.  9),  making  an  appropriation  cov- 
ering deficiencies  for  fuel,   water,   lights,   etc., 
for  the  Governor's  mansion,  but  including  items 
for  food,  automobile  repair,  punch,  water,  hire, 
and  coal,   for   the    Governor's   private   nse,    is 
violative  of  Const  art.  4,  S  6,  providing  that  the 
Governor  shall  receive  as  compensation  for  his 
services  an  annual  salary  of  $4,000  "and  no^^-^ 
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more"  and  sball  haye  the  nse  and  occupation  of' 
the  Governor's  mansion,  fixtures,  and  furniture ; 
and  Const,  art.  16,  f  6,  providing;  that  no  ap- 

gropriation  for  private  individual  purposes  shall 
e  made. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  {}  43,  61,  63;  Dec.  Dig.  <S=>60.] 

7.  CONaTITUTIONAL  LAW  4=i»26— CoHBTKua- 
TiON  OF  Constitution. 

A  state  Constitution  should  be  liberally 
construed  in  contradistinction  to  a  strict  con- 
struction of  the  federal  Constitution. 

[Ed.  Note.— For  other  caste,  see  Constitution- 
al Lavr,  Cent.  Dig.  §  30 ;  Dee.  Dig.  <3»26.] 

8.  States  ®=»120— Debts— Statutes— Con- 
STnticTioN— CoNSTrruTioNAi,  Provisions. 

Under  Const,  art.  3,  §  49,  providinc:  that  no 
debt  shall  be  created  by  or  on  behalf  of  the 
state  except  to  support  casual  deficiencies  of 
•revenue,  and  Rev.  St.  1911,  art  4342,  au- 
thorizing appropriations  to  cover  deficiencies,  a 
bill  making  an  appropriation  for  water,  fuel, 
lights,  etc.,  for  the  Uovernor's  mansion,  and 
covering  items  for  food,  liquors,  engraved  cards, 
and  invitations  for  the  Governor's  private  use, 
is  invalid. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  §  119;  Dec.  Dig.  «=»120.] 

9.  Constitutional  Law  «=»50— Powebs  or 

Legislatuee. 
A  Legislature  has  plenary  powers  subject 
only  to  constitutional  limitations. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §|  18,  49 ;  Dea  Dig.  «=»50.] 

10.  States  «=3ll9  —  Liuitation  on  Credit 
OF  State— Constitutional  Provisions. 

A  bill  appropriating  money  to  pay  bills  con- 
tracted by  the  Governor  for  water,  fuel,  lights, 
etc.,  for  the  Governor's  mansion,  containing 
items  for  food,  liquors,  groceries,  and  automo- 
bile repairs  for  the  Governor's  private  use,  is 
violative  of  Const,  art.  3,  S  50,  providing  that 
the  I^effislature  shall  have  no  power  to  author- 
ize the  giving  or  lending  of  toe  credit  of  the 
state  for  the  payment  of  the  liabilities  of  an 
individual. 

[Ed.  Note. — For  other  cases,  see  States,  Cent 
Dig.  i  118;  Dec.  Dig.  <E=>119.] 

11.  Constitutional  Law  «=»43(1)  — En- 
yoroement  of  constitutional  provi- 
SIONS. 

Acquiescence  for  no  length  of  time  can  le- 
galize a  clear  usurpation  of  power,  where  the 
people  have  plainly  expressed  their  will  in  the 
Constitution  and  appointed  judicial  tribunals  to 
enforce  it. 

[Ed.  Note.— For  other  ca-ses,  see  Constitu- 
tional Law,  Cent  Dig.  |  41;  Dec.  Dig.  $=> 
43(1).] 

Appeal  from  District  Court,  Travis  Coun- 
ty;   Geo.  Calhoun,  Judge. 

Suit  for  injunction  by  W.  C.  Mlddleton 
against  H.  B.  Terrell,  Comptroller  of  Public 
Accounts  Of  Texas.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Fat  M.  Neff,  of  Waco,  for  appellant.  John 
W.  Hornsby,  of  Austin,  for  appellee. 

FLY,  C  J.  This  Is  a  suit  by  appellee 
against  tbe  comptroller  of  public  accounts 
of  Texas  to  restrain  bim  from  issuing  M-ar- 
rants  on  the  state  treasurer,  covering  certain 
expenditures  made  and  incurred  by  O.  B.  Col- 
quitt while  occupying  tbe  office  of  Governor 
of  tbe  state  of  Texas.  Tbe  items  of  expendi- 
ture and  bills  of  exi)ense  incurred  by  said 


Governor  began  in  J^ne,  1914,  and  were  for 
gas,  ice,  telephones,  "merchandise,"  automo 
bile  repair  to  machine  (the  private  property 
of  'the  Governor),  food  for  horses  privately 
owned  by  him,  chickens,  vegetables,  butter, 
eggs,  gasoline,  "groceries,"  bread,  calces,  meat, 
"horse  shoeing,"  "Invitation  cards  and  eh^ 
velopes"  for  private  use,  "chicken  salad," 
Saratoga  flakes,  punch,  waiter  hire,  and  coaL 
It  was  alleged  that  tbe  amounts  due  for  Hucb 
articles  could  not  be  made  the  basis  of  daiilis 
against  the  state  of  Texas,  and  were  in  di- 
rect contravention  of  section  5,  art  4,  of  the 
state  Constitution,  which  provides  for  the  - 
compensation  of  the  Governor,  and  tltat  the 
Legislature  had  no  power  or  authority  uuder 
that  article  to  make,  but  is  prohibited  there- 
by from  making,  an  appropriation  for  sucb 
purposes,  as  well  as  by  section  51,  art  3, 
of  the  Constitution,  which  prortdes  that: 

"Tbe  Legislature  shall  have  no  power  to  make 
any  grant,  or  authorize  the  making  of  any  grant 
of  public  money  to  any  individual,  association 
of  individuals,  municipal  or  other  corporation 
whatsoever." 

Appellant  filed  general  and  special  excep- 
tions to  tbe  petition,  and  alleged  that  the 
articles  itemized  and  set  out  were  purchased 
by  O.  B.  Colquitt,  as  Governor,  and  not  for 
his  private  purposes;  that  an  appropriation 
was  made  by  the  Legislature  on  February  11, 
1015,  to  cover  deficiencies  for  "fuel,  light, 
water,  groceries  and  incidentals  for  the  Gov- 
ernor's mansion  and  grounds" ;  and  that  the 
comptroller  was  authorized  to  Issue  his  offi- 
cial warrants  for  the  debts  enumerated  in 
tbe  petition.  It  was  further  pleaded  that 
all  the  debts  were  created  by  virtue  of  article 
4342,  Revised  Statutes,  which  provides  for 
the  creation  of  deficiencies  and  pay  therefor. 
The  most  of  the  answer  consisted  of  legal 
deductions  and  conclusions,  few  facts  being 
pleaded. 

A  temporary  Injunction  was  issued,  and 
the  cause  was  afterward  tried  by  the  court 
without  a  Jury,  and  the  temporary  Injunction 
was  perpetuated  as  to  the  account  of  the  Drls- 
kill  Hotel  for  $76.50  for  punch,  as  to  account  of 
DrisklU  Hotel  for  15  gallons  of  chicken 
salad  $90,  5  gallons  of  olives  $7.50,  2  cases 
of  Saratoga  flakes  $2,  almonds  $7.50,  and  case 
for  same  $2,  12  gallons  coffee  $6,  sugar  $1.50, 
14  pounds  of  miuts  $8.40,  lettuce  $5,  waiters 
$12.50,  and  cooks  and  helpers  $13,  amounting 
in  the  aggregate,  after  deducting  $3  for  olives 
returned,  to  $162.40 ;  as  to  account  of  Tobin 
Book  Store  for  500  engraved  and  embossed 
invitations  $32.50,  and  500  embossed  card» 
and  envelopes  $21,  amounting  to  $53.50; 
as  to  account  of  W.  A.  Achilles  &  Co.  for 
$98.50  for  groceries;'  as  to  account  of  Maer- 
kl's  Bakery  for  $14.20  for  groceries;  as  to 
account  of  Excelsior  Meat  Market  for  $12; 
as  to  account  of  Bryant  Bros,  for  $2.50; 
as  to  account  of  W.  J.  Forster  for  $i62.45. 
The  temporary  injunction  was  dissolved  as 
to  other  items,  consisting  of  charges  for  wa- 
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ter,  Ugfata^  teIei>bone  serrlce,  utd  perbapa 
other  things. 

[1]  The  first  assignment  of  error  assails 
the  action  of  the  trial  judge  in  overruling 
an  exception  questioning  the  authority  of  a 
taxpajrlng  dtlzen  to  Institute  and  maintain 
a  suit  to  restrain  the  comptroller  from  is- 
suing warrants;  the  reasoning  being  tb&t 
the  plaintiCT  has  no  interest  in  the  subject- 
matter  of  this  suit,  and  that  the  "pleadings 
affirmatively  show  that  he  has  no  Interest  in 
the  suit  other  than  as  a  citizen  and  as  a  tax- 
payer in  general  with  other  citizens  and  oth- 
er taxpayers."  The  allegations  affirmatively 
showed  that  appellee  as  a  citizen  of  Texas 
and  a  taxpayer  had  the  right,  power,  and 
authority  to  Institute  and  maintain  a  suit 
to  restrain  state  officers  from  performing 
illegal,  unauthorized,  and  unconstitutional 
acts.  When  a  state  officer  acts  without  legal 
authority,  he  is  not  acting  for  or  in  the 
Interest  of  the  state,  and  a  suit  against 
him  is  not  a  suit  against  the  state.  In  decid- 
ing who  are  parties  to  the  suit  the  court 
will  not  look  beyond  the  record.  Making  a 
state  officer  a  party  does  not  make  the  state 
a  party,  although  her  law  may  have  prompt- 
ed his  action,  and  the  state  may  stand  be- 
hind as  a  real  party  in  Interest.  A  state  can 
be  made  a  party  only  by  shaping  the  bill 
expressly  with  that  view,  as  where  individ- 
uals or  corporations  are  intended  to  be  put 
In  that  relation.  Osbcrn  v.  U.  S.  Bank,  9 
Wheat  738,  6  L.  Ed.  204.  To  the  same  effect 
are  United  States  v.  Lee,  106  U.  S.  196,  1 
Sup.  Ct.  240,  27  L.  Ed.  171,  and  Conley  v. 
Daughters  of  Republic,  151  S.  W.  877.  In 
the  latter  case  a  writ  was  granted  and  the 
judgment  reversed,  but  in  the  remarkable 
opinion  by  the  Supreme  Court  nothing  was 
said  against  the  holding  that  the  suit  was 
not  one  against  the  state. 

Appellee  wati  seeking  to  prevent  the  di- 
version of  taxes  collected  by  the  state,  a 
portion,  no  matter  how  small,  of  which  had 
been  paid  by  appellee.  Citizens  are  allowed 
to  prevent,  by  injunction,  the  collection  of 
Illegal  taxes,  and  the  reasons  for  allowing 
them  this  power  are  no  stronger  than  to 
allow  restraint  of  an  officer  who  seeks  to  ex- 
pend the  taxes  when  collected  for  an  il- 
legal or  unconstitutional  purpose.  The  di- 
version of  the  taxes  after  collection  from 
legal  purposes  would  be  equally  as  Injurious 
to  the  taxpayer  as  the  collection  of  llleinil 
taxes.  In  either  event,  the  burdens  of  the 
taxpayer  are  Increased.  As  said  by  the  Su- 
preme Court  of  the  United  States  In  Cramp- 
ton  T.  S^brlskle,  101  U.  S.  609,  25  L.  Ed. 
1070,  and  quoted  and  approved  by  the  Su- 
preme Court  of  Texas  In  City  of  Austin  v. 
MeCall,  98  Tex.  565,  68  S.  W.  791 : 

"Of  the  right  of  resident  taxpayers  to  Invoke 
the  iDterposition  of  a  court  of  equity  to  prevent 
an  illegal  disppaitioii  of'  tlie  moaeys  of  the 
cooDty,  or  the  illegal  creation  of  a  debt  which 
they  in  common  with  other  property  holders 
of  the  county  may  otherwise  be  compelled  to 
pay.  there  is  at  tais  day  na  serious  queaUoa. 
*    *    *    Certainly  in  the  absence  of  legislation 
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restricting  the  right  to  interfere  in  sueh  cases 
to  public  officers  of  the  state  or  county,  there 
ATOuld  seem  to  be  no  aubatantial  reason  why  a 
1)111  by  or  on  behalf  of  individual  taxpayers 
should  not  be  entertained  to  prevent  the  mis- 
use of  corporate  powers." 

[2, 1]  The  district  court  ifl  one  of  general 
jurisdiction,  and,  unless  original  jurisdiction 
of  any  case  is  specially  given  by  law  to  some 
other  court,  it  can  exercise  jurisdiction  over 
It.  Therefore,  unless  the  exclusive  authority 
to  try  any  case  similar  to  the  one  at  bar  is 
given  to  some  court  other  than  the  district 
court.  It  has  the  right,  power,  and  authority 
to  hear  and  determine  it 

In  1881,  an  act  was  passed  by  the  Seven- 
teenth Legislature  providing: 

"No  court  of  this  state  •  •  •  shaQ  have 
power,  authority  or  jurisdiction  to  issue  the 
writ  of  mandnmus  or  injunction  or  any  other 
mandatory  or  compulRory  writ  or  process 
aaainst  any  of  the  officers  of  the  executive  de- 
partments of  the  government  of  this  state  to  or- 
der or  compel  the  performance  of  any  act  or 
duty  which,  by  the  laws  of  this  state,  thfy.  or 
either  of  them,  are  authorized  to  perform, 
whather  auch  act  or  duty  be  indicial,  ministerial 
or  dlscrettonary."  Gammell's  Laws  of  Texas, 
p.  7. 

By  the  terms  of  that  law  no  court  could 
compel,  by  any  writ,  the  performance  of  any 
act  or  duty  of  any  state  officer ;  bat  it  is  not 
even  hinted  that  the  district  court  would  not 
have  the  power  and  authority  to  restrain  the 
performance  of  an  illegal  and  nnconstlta- 
tlonal  act  by  a  state  officer.  There  is  a 
marked  difference  in  compelling  the  perform- 
ance of  a  duty  and  the  prevention  of  the 
violation  of  a  law  to  the  prejudice  of  a  tax- 
payer. The  act  of  1881  Is  embodied  in  the 
Revised  Statutes  of  1911.  as  article  6732. 

In  1892,  after  an  amendment  to  the  Consti- 
tution in  1891,  .in  act  was  passed  authorizing 
the  Supreme  Court,  in  term  time  or  vacation, 
to  issue  writs  of  quo  warranto  or  mandamus 
against  any  district  judge  or  officer  of  the 
state  government,  except  the  Qovernor  of  the 
state.  The  law  in  question,  which  is  article 
1526,  Revised  Statutes  1911,  was  amended  In 
1913,  page  107  Laws  of  Regular  Session,  by 
Inserting  "or  Court  of  Civil  Appeals,  or  judge 
of  a  Court  of  ClvU  Appeals."  In  this  law  the 
power  to  Issue  Injunctions  against  a  state 
Officer  Is  not  given,  the  only  power  being  to 
issue  writs  of  quo  warranto  or  mandamus. 
It  follows  that  in  the  absence  of  special  pow- 
er, authority,  and  jurisdiction  being  lodged 
in  the  Supreme  Court,  or  some  other  court, 
to  enjoin  a  state  officer  from  a  violation  of 
the  Constitution,  the  law  has  vested  that 
authority  In  the  district  court,  the  only  court 
of  general  jurisdiction  In  the  state.  The  Su- 
preme Court  can  only  enforce  the  perform- 
ance of  a  legal  duty,  but  has  no  authority  to 
enjoin  the  execution  of  an  act  except  In  pro- 
tecting its  jurisdiction.  If  the  Supreme 
Court  has  no  Jurisdiction  to  act  in  a  case  like 
this,  tlien  to  whom  can  the  taxpayer  look 
for  redress  except  to  the  district  court  to 
whom  all  Jurisdiction  is  given,  except  that 
specially  confided  to  other  courts?    There  is 
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notblng  to  the  contrary  In  the  cases  of  Bled- 
soe V.  Railway,  40  Tex.  564,  Messner  v.  -Gld- 
dlngs,  65  Tex.  301,  and  McKenzle  t.  Baker, 
88  Tex.  677,  32  S.  W.  1038,  cited  by  appel- 
lant. Appellant  does  not  seem  to  recognize 
the.  distinction  between  compelling  an  officer 
to  perform  a  legal  duty  and  restraining  him 
from  carrying  into  effect  an  Illegal  act.  This 
is  undoubtedly  the  construction  placed  upon 
the  law  by  the  Supreme  Ctourt.  Teat  V.  Mc- 
Gaughey,  86  Tex.  478,  22  S.  W.  302.  The  Su- 
preme Court  has  never  attempted,  as  an 
act  of  original  Jurisdiction,  to  restrain  the  in- 
fraction of  a  law  or  the  Constitution  upon 
the  part  of  any  one.  Our  view  of  the  mat- 
ter is  fully  sustained  in  a  clear  and  exhaus- 
tive opinion  of  the  Court  of  Civil  Appeals  of 
the  Third  District,  delivered  through  Judge 
Key.  Kaufman  County  v.  McGaughey,  3  Tex. 
Civ.  App.  655,  21  S.  W.  261,  In  that  case 
the  Commissioner  of  the  General  Land  Office 
took  the  same  position  assumed  by  the  comp- 
troller In  this,  and  the  court  said: 

"In  this  suit  it  is  not  sought  to  compel  ei- 
ther of  the  defendants  to  do  any  act  or  per- 
form any  duty  which  they  are  authorized  to 
perform ;  but,  on  the  contrary,  the  gist  of  the 
plaintiff's  case  lies  in  the  averment  that  the  acts 
complained  of  have  been,  or  will  be,  committed 
without  and  in  excess  of  lawful  authority. 
Manifestly,  if,  prior  to  the  passage  of  the  stat- 
ute in  question,  the  district  courts  were  clothed 
with  power  to  restrain  the  officers  designated 
therein  from  the  commission  of  acts  without 
and  beyond  lawful  authority,  this  statute  was 
not  intended  to  abridge  or  affect  such  power. 
The  defendants,  by  excepting  to  the_  court's  ju- 
risdiction, deny  its  power  to  determine  whether 
or  not  the  acts  are  within  the  scope  of  lawful 
authority ;  and  this  denial  rests  solely  upon  the 
fact  that  the  petition  shows  one  of  the  defend- 
ants to  be  the  head  of  one  of  the  executive  de- 
partments of  the  state.  This  contention  in- 
volves the  proposition  that  if  such  officers  choose 
to  exceed  their  powers,  however  much  the  ex- 
cess or  great  the  injury,  the  courts  cannot  in- 
terpose to  prevent  them." 

That  court  held,  as  we  do,  that  the  district 
court  had  jurisdiction. 

In  the  case  of  Sterrett  v.  Gibson,  168  S. 
W.  16,  this  court,  in  passing  upon  the  statute 
which  clothes  the  Supreme  Court  velth  au- 
thority to  Isaoe  writs  of  quo  warranto  or 
mandamus  to  heads  of  departments,  held: 

"The  exclusive  jurisdiction  of  the  Supreme 
Court  is  confined  to  cases  in  which  it  is  sought 
to  compel  an  officer  of  the  executive  department 
to  do  or  perform  an  act  or  acts  enjoined  upon 
him  by  the  laws  of  the  state,  and  the  statute 
does  not  apply  to  cases  in  which  the  rights  of 
persons  or  property  are  invaded  by  such  officer. 
In  such  cases,  swift,  decisive  action  is  demand- 
ed, and  redress  would  be  practically  denied  for 
trespasses  and  torts  committed  by  members  of 
the  executive  department  What  act  or  duty 
is  appellee  seeking  to  order  or  compel  the  com- 
missioner to  perform  that  is  authorized  by  the 
laws  of  Texas?  He  is  not  seeking  to  compel 
him  to  perform  any  act  or  duty,  but  to  restrain 
him  from  performing  an  act  or  duty  enjoined 
upon  him  by  the  laws  of  the  state,  which  appd- 
lee  claims  are  invalid." 

A  writ  of  error  was  denied  in  that  case  by 
the  Supreme  Court. 

The  first  assignment  of  error  has  no  merit 
and  Is  overruled. 


[4,  S]  The  second  assignment  of  error  as- 
sumes that  nothing  can  be  held  unconstitu- 
tional by  a  court  that  had  met  with  the  sanc- 
tlou  of  a  legislative  body.  To  accede  to  such 
a  proposition  would  be  to  hold  that  the  Su- 
preme Court  of  the  United  States  for  over  a 
century  has  been  usurping  power  and  playing 
the  part  of  a  tyrant  in  passing  upon  the  con- 
stitutionality of  laws  passed  by  the  Congress 
of  the  Union.  Whatever  doubts  may  have 
existed  at  one  time  as  to  the  authority  of 
courts  to  decide  upon  the  constitutionality  of 
statutes,  that  matter  has  been  definitely  set- 
tled In  favor  of  the  affirmative,  and  while  It 
may  be  a  subject  of  regret  that  the  court  of 
last  resort  has  seemed  desirous  at  times  of 
usurping  the  full  powers  of  the  government, 
and  laying  Itself  open  to  the  charge  of  shap- 
ing the  policies  and  pitaciples  of  our  govern- 
ment, the  fact  has  been  setOed  beyond  recall 
that  courts,  federal  and  state,  have  the  au- 
thority to  ultimately  destroy  or  enforce  laws 
passed  by  the  legislative  branch  of  the  gov- 
ernment The  matter  is  too  well  settled  now 
for  this  court  to  desire  to  enter  into  a  dis- 
cussion of  It  The  assignment  of  error  rais- 
ing this  point  Is  not  followed  by  propositlou 
or  authorities  that  have  any  pertinency  or 
relevancy  to  the  matters  sought  to  be  raised 
by  the  assignment,  and  it,  as  well  as  the 
third  assignment,  which  is  like  unto  it.  Is 
overruled.  If  an  act  of  the  Leglslatuie  is 
unconstitutional,  the  sanction  of  that  body, 
although  reinforced  by  the  approval  of  the 
Governor,  cannot  infuse  into  It  vitality  and 
validity.  To  so  hold  would  be  to  hold  that 
no  act  of  the  Legislature  which  has  met  with 
executive  approval  could  ever  be  attacked. 
In  other  words,  it  would  clothe  Legislatures 
with  Infallibility.  No  such  doctrine  has  ever 
been  promulgated  by  any  Texas  court  No 
one  disputes  the  proposition  laid  down  in 
March  v.  State,  44  Tex.  64,  and  cognate 
cases;  the  only  proposition  being  that,  when 
a  discretion  is  confided  to  any  one  branch  of 
the  government,  a  decision  upon  that  particu- 
lar point  cannot  be  questioned  or  revised. 
No  court  would  hold  that,  if  a  Legislature 
voted  to  give  the  Governor  |10,000  a  year  as 
salary,  such  act  could  not  be.  inquired  into 
because  it  bad  met  with  legislative  and  exec- 
utive sanction,  and  yet  that  is,  in  its  ulti- 
mate analysis,  the  contention  of  appellant 
If  an  act  of  the  Legislature  is  not  sanctioned 
by  the  Constitution,  no  legislative  approval 
can  make  it  valid,  or  tender  it  immoue  from 
attack  in  the  courts  of  the  country. 

[6, 7]  The  fourth,  fifth,  sixth,  and  seventh 
assignments  of  vrror  are  grouped,  and  they 
embody  the  proposition  that  the  Constitution 
of  Te.^as  permits  and  authorizes  the  appro- 
priation of  moneys  of  the  state  to  purchase 
the  groceries,  the  gasoline,  the  stationery  to 
be  used  for  social  functions,  and  other  ar- 
ticles of  comfort  necessity,  and  luxury  de- 
sired by  the  Governor.  This  brings  us  to  the 
ooasideratlon  of  the  only  vital  point  In  this 
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qase^  tbe  otbers  oonsldtted  by  ns  b«isg  mere 
technical  mattera  as  to  parties  and  as  to  tbe 
powers  of  district  and  appellate  courts.  To 
properly  understand  the  points  of  conteiitl<« 
in  this  case,  It  will  be  interesting  and  In- 
structiTe  to  call  to  mind  tbe  dreumstances 
nnder  which  the  present  Constltntioa  was 
adopted. 

It  is  within  tbe  memory  of  <Mas  ciOsens, 
and  known  to  all  intelligent  citizens  tbrongh 
the  medlnm  of  history,  that  after  the  <dose 
of  the  fratricidal  strife  between  the  North 
and  Sonth,  in  1866,  when  the  starved  and 
beaten  armies  of  tbe  Sontb  retomed  to  their 
desolated  homes  to  struggle  for  a  liTelihood 
for  their  imporierlabed  families,  a  horde  of 
adventarers,  aided  by  dltizens  who  had  op- 
posed secession,  filled  with  hatred  for  our 
people  and  seeking  for  spoils,  with  the  back- 
ing of  tbe  strong  azmi  of  tbe  military,  and  aid- 
ed by  the  disfranchisement  of  the  whites  and 
the  enfranchisement  of  tbe  negroes,  seized  the 
reins  of  government  and  engaged  in  exploit- 
ing the  state  and  directing  its  affairs  for  tbe 
Qnandal  as  well  as  political  benefit  of  tbe 
flotsam  and  Jetsam  cast  by  the  chances  of 
war  upon  a  helpless  people.  Tbe  citizens 
were  burdened  with  oppressive  taxes,  which 
were  used  In  the  interest  of  office  holders 
raised  to  power  by  an  irresponsible,  ignorant, 
and  vicious  electorate,  and  the  rights  of  those 
bearing  tbe  bnrdens  laid  on  them  by  tbe  polit- 
ical party  that  had  seized  the  reins  of  gov- 
ernment were  ignored  and  trampled  upon. 
In  1873,  when  tbe  burdena  had  reached  their 
limit,  wlien  an.  armed  constabulary  of  for- 
mer slaves  surrounded  tbe  polls  and  sought 
to  intimidate  tbe  whites,  the  freemen  of 
Texas  went  to  the  polls  and  recorded  their 
condemnation  of  the  state  adrainistratioa  and 
elevated  Hicbard  Coke  to  the  governorship. 
Tbe  first  efforts  of  the  enfrancbised  citi- 
zens of  Texas  were  to  obliterate  the  Constl- 
tntion  foisted  upon  them  largely  by  rene- 
gades, carpetbaggers,  and  scalawags,  and  to 
re-establish  a  free  government  A  constitu- 
tionai  convention  was  called  and  met  in  the 
city  of  Austin,  on  September  6,  1875,  which 
framed  the  present  Constitution.  The  farm- 
ers of  Texas  constituted  a  large  proportion 
of  that  convention,  and,  writhing  under  the 
exactions  and  extortions  of  the  stote  govern- 
ment forced  upon  them,  the  pendulum  swung 
from  tbe  extreme  of  riotous  and  irresponsive 
expenditure  of  public  money  to  the  extreme  of 
close  economy,  if  not  penuriousness.  All 
kinds  of  exijenses  were  cut  down,  and  every 
constitutional  bar  to  extravagance  that  could 
le  anticipated  was  Inserted  in  an  instrument 
which  when  completed  had  more  the  appear- 
ance of  a  code  of  laws  than  an  enunciation 
of  organic  principles  upon  which  to  build  the 
laws.  The  desire  for  economy  caused  the 
ronventlon  to  provide  salaries  which  were 
small  and  insignificant  even  in  that  day  of 
cheap  living,  and  which  In  modern  times  have 
'  become  niggardly  and  att«rly  Insofflcient    So 


enxlous  were  the  membeora  of  that  conven- 
tion to.  hold  down  salaries  and  enforce  strict 
economy,  tliat  they  provided  that  tbe  Govern- 
or of  this  Imperial  domain,  containing  more 
than  266,000  square  miles,  larger  in  extent 
than  any  government  of  EJurc^e  except  Rus- 
sia, should  receive  a  beggarly  salary  of  $4,000 
per  annum.  They  provided  in  article  4,  i  5: 
"He  shall,  at  stated  times,  receive  as  com- 
pensation for  his  services  an  annual  salary  of 
$4,000.00." 

And  then,  as  if  to  anticipate  a  spirit  of 
liberality  or  extravagance  in  the  future,  they 
command  that  he  shall  receive  that  sum  "and 
no  more,"  and  then  graciously  added  "and 
shall  have  tbe  use  and  occupation  of  tbe  Gov- 
ernor's mansion,  fixtures  and  furniture." 

A  reference  to  the  journal  of  the  convention 
shows  that  John  E.  Reagan  sought  to  have 
the  words,  "and  no  more,"  stricken  from  the 
provision  as  to  the  salary  of  the  Governor; 
but  it  was  voted  down.  The  committee  ap- 
pointed, to  draft  the  Constitution  reported  in 
favor  of  a  salary  of  $5,000  for  the  Governor, 
but  by  a  vote  of  44  to  32  it  was  reduced  to 
$4,000.  It  was  then  attempted  to  append  aft- 
er the  words,  "and  no  more,"  tbe  words,  "un- 
til otherwise  provided  by  law,"  which  at- 
tempt was  promptly  voted  down.  In  section 
6  as  reported,  the  word,  "also,"  preceded, 
"the  use  and  occupation  of  the  Governor's 
mansion";  but  it  was  stricken  out.  These 
acts  of  the  convention  tend  to  show  that  it 
was  the  determination  and  desire  of  the  con- 
stitutional convention  that  tbe  Governor 
should  receive  as  compensation  the  sum  of 
$4,000  and  no  more.  It  is  to  be  regretted  that 
the  debates  of  that  convention  were  not  pre- 
served, as  they  would  illuminate  the  different 
portions  of  tbe  Constitution  and  give  an  in- 
sight into  tbe  Intent  and  desires  of  those  com- 
posing the  convention.  One  thing  is  appar- 
ent, however,  not  only  from  the  plain  and  un- 
equivocal words  of  section  6,  but  from  the 
meager  report  of  the  proceedings  of  the  con- 
vention, that  it  was  the  object  and  desire  to 
confine  the  pay  and  emoluments  of  the  Gov- 
ernor to  $4,000  "and  no  more."  Many  of  the 
delegates  were  desirous  of  cutting  the  Gov- 
ernor's salary  from  $4,000  to  $3,000,  and  it 
was  actually  reduced  from  $5,000  as  pro- 
posed by  the  committee  to  $4,000.  We  find 
that  a  delegate  sought  to  Ingraft  on  section 
5  the  sentence,  "He  shall  receive  no  fees  or 
perquisites,  or  extra  compensation  for  tlie 
performance  of  any  duties  connected  with  his 
office" ;  but  it  was  rejected.  In  the  absence 
of  the  debate  on  the  question,  it  cannot  be 
definitely  determined  whether  It  was  desired 
that  he  should  receive  perquisites  or  extra 
compensation,  or  whether  it  was  thought  that 
tlie  words  used  were  sufficiently  compreben'- 
give  to  cover  the  desired  amendment.  From 
the  economical,  if  not  parsimonious,  trend  of 
the  convention,  we  are  inclined  to  think  that 
the  last  interpretation  Is  more  reasonable. 
The  spirit  of  economy  seems  to  have  permeat-  , 
ed  and  dominated  tbe  convention,  not  only  as 
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to  salaries,  but  as  to  advertising  the  re- 
sonrces  of  the  state  and  as  to  all  the  affairs 
of  the  state  goTernment  The  journal  shows 
such  recitations  as  "the  present  constitu- 
tional convention  having  reduced  their  sala- 
ries three-eighths  of  the  original  amonnt,  of 
that  which  was  paid  members  of  the  Legis- 
lature, and  have  promised  their  constituents 
and  the  people  generally  to  practice  rigid  re- 
trenchment." "Retrenchment"  was  the 
watchword  of  the  hour,  and  everything  was 
sacrificed  to  gain  tha't  end. 

Considering  the  circumstances  under  which 
the  convention  met,  the  evils  sought  to  be 
remedied,  and  the  ends  to  be  accomplished, 
as  well  as  the  personnel  of  the  members,  It 
cannot  reasonably  be  held  that  It  ever  entered 
the  mind  of  any  member  that  the  Governor, 
under  the  guise  of  maintaining  the  Governor's 
mansion,  would  be  voted  groceries  to  main- 
tain his  household,  would  be  voted  food  and 
care  of  the  Governor's  horses,  gasoline  and  re- 
pairs for  his  automobile,  would  be  voted  em- 
bossed cards  and  printed  Invitations  to  his 
social  functions,  and  liquors,  meat,  vegetables, 
and  fruits  for  his  table.  The  "Grangers"  who 
composed  that  convention  would  have  arisen 
in  their  wrath  and  smitten  the  unfortunate 
delegate  with  their  votes  who  would  have 
dared  to  Introduce  a  resolution  permitting 
such  rich  perquisites  and  emoluments  to  the 
Governor.  If  he  was  to  receive  such  a  sub- 
stantial addition  to  his  salary,  the  words, 
"and  no  more,"  appended  to  the  amount  of 
the  salary,  are  meaningless;  for  there  can 
be  no  substantial  difference  In  voting  extra 
dollars  to  the  Governor  and  paying  the  bills 
he  has  contracted  for  necessaries  and  luxu- 
ries purchased  by  blm  for  himself  and  his 
family. 

Clearly,  the  Items  for  which  the  comp- 
troller sought  and  desired  to  issue  state  war- 
rants, and  from  which  action  he  was  re- 
strained, were  for  private  and  Individual  pur- 
poses, and  not  for  the  public  good,  and  the 
appropriation  made  for  that  purpose  by  the 
Legislature  was  directly  In  the  face  of  arti- 
cle 16,  g  6,  of  the  Constitution,  which  com- 
mands that  "no  appropriation  for  private  or 
Individual  purposes  shall  l>e  made."  The  arti- 
cles named  were  clearly  not  for  the  Govern- 
or In  his  official  capacity,  but  for  his  individ- 
ual satisfaction  and  gratification.  No  gov- 
ernmental or  official  object  would  be  obtained 
by  feeding  and  shoeing  his  horses,  by  repair- 
ing and  furnishing  gasoline  for  his  automo- 
bile, or  by  furnishing  groceries  or  other  lux- 
uries for  him  to  consume. 

[I]  The  appropriation  by  the  Legislature 
to  pay  for  the  articles  used  by  the  Governor 
was  made  under  the  guise  of  covering  a  de- 
ficiency, and  appellant  actually  contends  that 
article  3,  i  49,  of  the  Constitution,  and  article 
4342,  Rev.  Stats.,  autborize  the  Legislature 
to  make  provision  for  the  payment  of  debts 
contracted  by  the  Governor  for  provisions 
and  other  things  purchased  by  him  between 


Legislatures.  W«  understand  that  the  mle 
is  that  a  state  Constitution  should  be  liber- 
ally construed.  In  contradistinction  to  a  strict 
constmctlon  of  the  federal  Constitution ;  but 
it  is  Uberallty  of  constmctloa  running  riot, 
wlien  items  purchased  for  the  table,  automo- 
bile, horses,  and  library  of  the  Governor  can 
be  ranked  as  "casual  deficiencies  of  revenue," 
or  "to  repel  invasion,  suppress  insurrection, 
defend  the  state  in  time  of  war  or  pay  ex- 
isting debts."  None  of  these  contingencies 
bad  arisen,  and,  in  regard  to  the  last  named, 
the  state  had  contracted  no  debt,  and  It  was 
not  in  existence.  There  were  no  casual  de- 
ficiencies of  revenue  to  pay  for  luxuries  and 
necessaries  for  the  household  of  the  Gov- 
ernor, because  no  attempt  had  been  made  to 
raise  revenue  for  that  purpose.  No  provlsicm 
could  be  made  for  It,  for  the  amount  of  it 
would  depend  on  the  taste  and  appetite  of 
the  individual  wbo  occupied  the  Governor's 
office.  The  Legislature  was  chary  in  its  de- 
scription of  the  items  of  the  appropriation 
upon  which  the  comptroller  desires  to  draw 
his  warrants.    The  language  Is: 

"That  the  following  sums  be  and  they  are 
hereby  appropriated  to  cover  deficiencies  for 
the  named  Piirooses  for  tiie  fiscal  year  ending 
August  81,  1915:  EV>r  Governor's  mansion,  wa- 
ter, fuel,  lights,  etc,  $l,SOO.Oa" 

The  "etc."  was  very  comprehensive,  and 
covered  any  conceivable  articles  of  food  or 
drink,  gasoline,  horse  feed,  stationery,  and 
other  articles.  By  a  liberal  construction  of 
the  Constitution,  which  was  made  by  the 
trial  Judge,  but  about  which  an  opinion  of 
this  court  has  not  l>een  sought,  and  conse- 
quently will  not  be  given,  water,  fuel,  and 
lights  were  allowed;  but  reason  would  stag- 
ger and  common  sense  collapse  with  a  hold- 
ing that  the  articles  bought  for  the  use  of 
the  Governor's  family  and  himself  were  "for 
Governor's  mansion." 

Whenever  the  line  defined  by  the  Constitu- 
tion is  once  passed,  there  is  no  limit  to  the 
things  for  which  appropriatlMiB  will  be  asked 
and  given.  This  is  clearly  shown  by  tlie 
growth  of  appropriations  from  Legislature 
to  Legislature  since  the  adoption  of  the  Con- 
stitution. The  first  Legislature  thereafter 
appropriated  "$110  a  year  for  gas  for  the 
Governor's  mansion" ;  the  second  one  In- 
cluded "1400  a  year  for  a  gardener"  and  "$200 
a  year  for  wood,  lights,  etc.,"  and  a  con- 
tingent fund  of  "$200  for  each  year  for  the 
mansion";  and  so  on  down  until  by  leaps  and 
bounds  the  sum  of  $1,500  was  apprcHpriated, 
not  to  cover  certain  expenses,  but  to  cover 
a  deficiency  created  by  the  Governor  for  nec- 
essaries and  luxuries  for  Umself  and  family. 
In  addition  to  the  appropriation  for  a  de- 
ficiency, the  appropriation  of  "$110  a  year 
for  gas"  has  grown  to  $a,000  per  annum  for 
Governor's  mansion,  for  labor  and  employ^ 
at  mansion,  and  for  "fuel,  lights,  water,  Ice 
and  incidentals."  Gen.  Laws,  Regular  Ses- 
sion, 34th  Legislature,  p.  13.  As  the  en< 
croachmeuta  on  tha  Constitution  progressed^ 
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each  soccesslTe  step  Is  made  a  precedent  and 
osed  as  an  argument  to  Justify  a  disre- 
gard of  the  Constltntlon.  The  appropriation 
for  tlie  deficiency,  out  of  which  the  Items 
herein  specified  are  sought  to  be  paid.  Is  in 
addition  to  an  approprlatioo  made  In  1018 
for  $2,000  for  each  year  of  that  administra- 
tion. 

The  appropriation  does  not  specify  what  it 
Is  intended  to  cover  beyond  "water,  fuel, 
lights,  etc.,"  and  yet  It  Is  seriously  argued 
that  no  citizen  has  the  right  to  go  back  of 
that  "etc.,"  and  inquire  into  what  is  includ- 
ed under  that  omnibus  prevision.  Did  the 
Legislatnre  know  that  it  was  appropriating 
money  to  pay  for  groceries  and  the  other  ar- 
ticles used  by  the  Governor?  If  so,  why  did 
It  halt  at  the  articles  named?  Did  it  seek 
to  conceal  the  subject  of  the  appropriation? 
If  an  appropriation  for  "etc."  is  ever  legal 
and  valid,  certainly  the  taxpayer,  in  spite  of 
the  sanctity  with  which  appellant  seeks  to 
clothe  the  Legislature,  should  have  the  right 
to  inqnire  Into  the  matters  for  which  the 
mysterious  appropriation  is  made,  and  pre- 
vent the  payment  of  any  Items  prohibited  by 
the  OoDBtitution.  It  is  not  a  question  of  the 
manner  of  ezerdse  of  a  power  conferred  by 
the  C!onstitntion,  but  the  ezeidse  of  a  power 
absolutely  inhibited  by  the  Constitution.  It 
follows  that  the  numerous  authorities  dted 
by  appellant  condemning  the  inquiry  into  the 
motives  of  a  Legislature  in  the  exercise  of 
a  valid  power  have  no  perttaency  or  applica- 
bility to  an  act  done  In  violation  of  the  C!on- 
stUntlon. 

[I]  While  not  commending  the  expenditure 
by  the  Pennsylvania  Legislature,  as  shown 
In  Rnss  V.  Commonwealth,  210  Pa.  644,  60 
Atl.  109,  1  L.  R.  A.  (N.  a.)  409,  105  Am.  St 
Rep.  826,  of  money  for  tie  ceremonies  at- 
tending the  dedication  of  a  monument,  we 
can  see  the  difference  between  that  expendi- 
ture and  one  for  the  purpose  of  increasing 
the  compensation  of  the  Governor  in  violation 
of  the  Constitution.  If  there  was  any  doubt, 
as  expressed  by  the  Pennsylvania  court,  as  to 
the  powers  of  their  Legislature  to  make  the 
appropriation  of  $6,100.64,  about  half  of 
which  was  for  Uqaors.  there  Is  no  doubt  In 
this  case.  It  is  not  doubted  that  the  liCgls- 
lature  has  plenary  powers,  subject  only  to 
constitutional  limitations,  as  expressed  in  the 
Iowa  case  of  McSurely  v.  McGrew,  140  Iowa, 
163, 118  N.  W.  415, 182  Am.  St.  Rep.  248,  and 
we  are  applying  that  rule  to  the  act  of  the 
Texas  Legislature  In  making  Its  deficiency 
appropriation.  We  are  willing  to  concede  to 
our  Legislature  perfect  freedom  of  action 
within  the  oonstltutional  limits  of  Its  pow- 
ers, but  we  are  not  called  upon  to  respect 
and  uphold  an  act  not  only  unsupported  by 
the  Constitution,  but  in  contravention  of  it 

[10]  If,  as  contended  through  the  medium 
of  the  eighth  assignment  of  error,  the  pur- 
diase  of  groceries  and  other  necessaries  and 
hmules  for  the  support  and  maintenance  of 


Uie  Governor's  household  is  not  an  inorsBse 
In  Us  compensation,  we  fall  to  see  how  a 
direct  payment  of  money  to  him  would  be  an 
increase.  The  proposition  seems  to  be  that 
it  the  money  was  placed  in  the  hands  of  the 
Governor  and  he  had  expended  it  for  the  arti- 
cles mentioned,  that  would  be  In  violation  of 
the  Constitution,  but  If  be  is  allowed,  by  an 
appropriation  to  pay  for  his  purchases,  it 
would  not  be  an  Increase  of  compensation. 
That  is  a  species  of  sophistry  that  cannot 
meet  with  Judicial  sanction.  The  one  Is  as 
much  an  Increase  as  the  other,  and  no  num- 
ber of  "etcs."  can  cover  it  up.  A  lending 
of  the  credit  of  the  state  to  a  Governor  for 
his  private  expenses,  to  increase  his  compen- 
sation Is  not  only  a  violation  of  the  constitu- 
tional provision  as  to  his  compensation,  but 
Ib  in  violation  of  article  3,  {  50,  of  the  Con- 
stitution. The  salary  of  $4,000  was  given  as 
the  entire  compensation  of  the  Governor,  and 
it  Is  clearly  provided  that  his  compensation 
shall  be  no  more  than  $4,000  annually. 

Great  stress  Is  put  upon  the  fact  that  Leg- 
islature after  Legislature  has  Interpreted  the 
Constitution  to  give  license  to  supply  almost 
any  article  of  food  and  drink  and  other  com- 
forts to  the  Governor,  and  an  Infraction  of 
the  Constitution  is  sought  to  be  made  sacred 
and  impregnable  by  the  numerous  past  in- 
fractions. As  said  in  Story  on  Constitutions, 
$407: 

"Contemporary  construction  can  never  abro- 
gate the  text;  it  can  never  fritter  away  its  ob- 
vious sense ;  it  can  never  narrow  down  its  true 
limitations:  it  can  never  enlarge  its  natural 
boasdaries.*' 

The  fact  that  the  Legislature  that  met  im- 
mediately after  the  adoption  of  the  Consti- 
tution very  modestly  allowed  gas  for  the  Gov- 
ernor's mansion  to  the  amount  of  $110  an- 
nually cannot  be  invoked  to  fortify  an  ai>- 
proprlatlon  to  victual  and  maintain  the  gov- 
ernor. 

"Acquiescence  for  no  length  of  time  can  le- 
galize a  clear  usurpation  of  power,  where  the 
people  have  plainly  expressed  their  will  in  the 
Constitution,  and  appointed  judicial  tribunals 
to  enforce  it.  A  power  is  frequently  yielded  to 
merely  because  it  is  claimed,  and  it  may  be  ex- 
ercised for  a  long  period,  in  violation  of  the 
constitutional  prohibition,  without  the  mischief 
which  the  Constitution  was  designed  to  guard 
against  appearing,  or  without  any  one  being 
sufficiently  interested  in  the  subject  to  raise 
the  question;  but  these  circumstances  cannot 
be  allowed  to  sanction  a  clear  infraction  of  the 
Constitution."  Cooley,  Const  Lim.  (7th  Ed.)  p. 
106. 

As  said  by  the  Court  of  Appeals  of  New 
York  In  People  v.  Allen,  42  N,  T.  378: 

"No  length  of  usage  can  enlarge  legislative 
power,  and  a  wise  constitutional  provision 
should  not  be  broken  down  by  frequent  viola- 
tions." 

A  wrong  cannot  be  sanctioned  by  age  and 
acquiescence,  and  transformed  into  a  virtue. 
IndlfTerence  and  lack  of  vigilance  have  lost 
some  of  the  dearest  rights  to  the  people,  but 
they  can 
persistence. 
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[t1]  Conrts  hesitate  to  declare  tbe  acts  of 
a  co-ordinate  branch  of  tbe  government  un- 
constitutional and  Told,  and,  in  some  Instanc- 
es where  rights  of  property  have  sprung  Into 
existence  by  reason  of  the  nnconstltutlonal 
legislation,  decline  to  Interfere  with  the  leg- 
islation, but  a  law  passed  in  violation  of  tbe 
Constitution  around  which  no  rights  of  prop- 
erty have  grown  up  should  unhesitatingly  be 
declared  null  and  void. 

"In  exercising  this  high  authority,  the  judges 
claim  no  judicial  supremacy;  they  are  only  the 
administrators  of  the  public  wilL  If  nn  act  of 
the  Legislature  is  held  void,  it  is  not  because 
the  judges  have  any  control  over  the  legislative 
power,  but  because  the  act  is  forbidden  by  the 
Constitution,  and  because  the  will  of  tbe  people 
which  is  therein  declared  is  paramount  to  that 
of  their  representatives  expressed  in  any  law." 
Cooley,  Const.  Urn.  p.  228. 

The  will  of  a  sovereign  people  as  expressed 
through  their  organic  law  is  supreme,  and 
necessity,  legislative  construction,  and  legis- 
lative act  cannot  weaken,  impair,  or  de- 
stroy it. 

There  Is  no  doubt  that  the  Governor  of 
Texas  Is  Inadequately  compensated  for  his 
services,  and  that  his  niggardly  salary  Is  a 
reproach  upon  a  great  people;  but  the  peo- 
ple have  evidenced  no  desire  to  recede  from 
the  provision  of  the  Constitution  that  he 
shall  receive  as  compensation  $4,000  annual- 
ly "and  no  more."  Only  a  short  time  since 
a  constitutional  amendment  was  presented  to 
the  people  which  sought  to  increase  the  Gov- 
ernor's salary,  but  they  promptly  and  vigor- 
ously voted  it  down.  Their  will,  expressed  in 
the  Constitution  and  reiterated  at  tbe  polls, 
cannot  be  circumvented  and  set  aside  by  leg- 
islative action.  There  is  no  more  sanctity  in 
an  appropriation  bill  than  in  any  other  act, 
and  an  unconstitutional  appropriation  can- 
not be  covered  up  and  bidden  from  Judicial 
inquiry  by  a  legislative  "etc."  If  the  Gov- 
ernor is  miserably  remunerated  for  his  serv- 
ices, it  is  the  province  of  the  people,  and  not 
of  the  Legislature  by  evasion  or  disregard 
of  the  Constitution,  to  remedy  it. 

In  conclusion,  we  quote  the  present  Chief 
Justice  of  the  Supreme  Court  in  the  case  of 
Waples  V.  Marrast,  184  S.  W.  180: 

"Taxes  arc  burdens  imposed  for  the  support 
of  tbe  government.  They  are  laid  as  a  means 
of  providiug  public  revenues  for  public  purposes. 
The  sovereign  power  of  the  stote  may  be  exer- 
cised in  their  levy  niid  collection  only  upon  the 
condition  that  they  shall  be  devoted  to  such  pur- 
poses ;  and  no  lawful  tax  can  be  laid  for  a  dif- 
ferent purpose.  Whenever  they  are  imposed 
for  private  purposes,  as  was  said  in  Brodhead 
v.  Milwaukee,  19  Wis.  670,  88  Am.  Dec.  711, 
it  ceases  to  be  taxation  and  becomes  plunder." 

However  commendable  may  be  the  desire 
of  our  Legislatures  to  add  to  the  beggarly 
salary  allowed  the  Governor  of  Texas,  their 
liberality  and  sense  of  right  and  justice  must 
give  way  to  the  mandate  of  the  Constitution 
which  commands  that  he  receive  $4,000  an- 
nually "and  no  more." 

The  judgment  is  affirmed. 


WBLLDR  et  ux.  V.  MISSOURI,  K.  &  T.  KY. 
00.  et  al.    (No.  5600.) 

(Court  of  Civil  Appeals  of  Ttaum.  San  Anto- 
nio.    June  14,  1916.) 

1;  Appbai.  and  Bbrob  «a»742(l)  —  AssiaN- 

MXNTS  or  EbROR— SDFnOIBRCT. 

In  an  action  against  a  railpoad  company 
for  damages  for  placing  white  passengers  in  a 
coach  also  occupied  by  negroes,  assignments  of 
error  that  the  verdict  and  judgment  were  con- 
trary to  the  testimony,  in  that  it  showed  that 
the  white  passengers  purchased  tickets  entitling 
them  to  transportation  In  a  coach  set  apart  for 
white  persons,  cannot  be  extended  by  proposi- 
tions to  raise  the  point  that  they  snffared  men* 
tal  anguish  by  reason  of  the  proximity  of  ne- 
groes. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3000 ;  Dec.  Dig.  e=»742{l).] 

2.  Railboads  i9=>253— Cabbiagb  of  Passeit- 

OBBS— Actions— DAit4.0KS. 

A  passenger  cannot  recover  even  nominal 
damages  against  a  carrier  for  an  infraction  of 
the  separate  coach  l&w  without  showing  that 
he  was  injured. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  732,  738;   Dec.  Dig.  <3=»253.] 

S.  AfPXAI.   and    BbBOB   «=i>215(l)— PB£SESTA- 

iiON  OS  Grounds  of  Bevikw  in  Coukt  Bk- 
LOW— Instructions— Objections. 

White  passengers  suing  because  forced  to 
ride  in  a  coach  partly  occupied  by  negroea,  not 
having  objected  below  to  instructions  wliich 
made  recovery  contingent  upon  the  suffering  of 
actual  damages,  cannot  assert  on  appeal  that 
they  should  have  been  allowed  nominal  dam- 
ages in  any  event. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S|  1309,  1310;  Dec.  Dig.  *=» 
215(1) ;  Trial,  Cent  Dig.  S  083.] 

4.  Appeal  and  Ebbob  €=»1050(3)— Habmless 
Ebbob  —  Cabbiaqe  of  Passengebs  —  Evi- 
dence—ADMiBsiBiLirr. 

Where  white  passengers  were  suing  be- 
cause compelled  to  ride  in  a  coach  partly  oc- 
cupied by  negroes,  evidence  that  the  two  races 
were  commingled  because  the  negro  coach  was 
disabled,  that  they  were  separated  by  large 
signs,  one  portion  of  the  coach  being  set  off  for 
the  negroes,  and  that  many  of  the  white  pas- 
sengers were  soon  placed  in  Pollman  and  cuair 
cars,  has  such  a  bearing  on  the  question  as  to 
whether  white  passengers  suffered  shame  and 
humiliation  that,  if  erroneously  admitted,  the 
error  does  not  necessitate  a  reversal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,   ,C!ent    Dig.    8    4155;    Dec    Dig. 
1050(3).) 

Appeal  from  District  Court,  Travis  Connty  t 
George  Calhoun,  Judge. 

Action  by  C.  B.  Weller  and  wife,  agaln^ 
the  Missouri,  Kansas  &  Texas  Railway  Couh 
pany  and  others.  From  a  judgment  for  U* 
fendants,  plaintiffs  appeal.     Affirmed. 

N.  A.  Rector,  of  Austin,  for  appellant* 
Flset.  McClendon  &  Shelley,  of  Austin,  fd 
appellees. 

MOUKSUND,  J.  We  adopt  appellants 
statement  of  thewiature  of  the  salt,  as  fo| 
lows: 

"This  suit  was  instituted  by  C  B.  Wellt 
and  his  wife,  Luclle  Weller,  against  the  Mi 
souri,  Kansas  &  Texas  Railway  Company- 
Texas  for  the  sum  of  $1,500  each,  and  in 
total  sum  of  $3,000.    Plaintiffs  alleged  that 
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the  23d  day  of  December,  1913,  in  the  dty  of 
Austin,  TravlB  county,  Tex.,  they  purchased 
from  the  defendant  railway  company  two  firat- 
class  passenger  tickets  which  entitled  tliem  to 
be  transported  from  Austin  to  San  Antonio, 
Tex.,  in  a  first-class  coach  in  which  only  white 
peo^e  were  allowed  to  ride  (the  plaintiffs  be- 
ing white  people) ;  that  the  defendant  railway 
company  breachea  its  contract,  in  that  it  com- 
pelled plaintilfs  to  enter  a  coach  partly  filled 
with  negroes  and  to  ride  in  said  coach  from 
Austin  to  and  beyond  San  Marcos,  in  Hays 
county,  Tex.,  a  distance  over  30  iniles;  that 
they  were  humiliated  and  mortified  on  account 
thereof,  and  sued  for  damages  suffered  because 
of  ment«l  distress  and  anguish  for  such  out- 
rages. They  pleaded,  also,  the  statute  which 
requires  a  railway  company  to. furnish  separate 
coachea  for  the  transportation  of  white  passen- 
gers and  oesro  passengers,  and  alleged  the  vio- 
lation of  said  statute  by  the  def«idant.  The 
defendant  answered  by  general  demurrers  and 
special  exceptions,  which  were  overruled,  and 
further  answered  admitting  paragraph  1  of 
plaintiffs'  petition  and  otherwise  substantially 
denying  the  remaining  portions  of  said  petition. 
In  subdivisions  (a)  and  (b)  in  said  answer  de- 
fendant pleaded  extraordinary  and  unprecedent- 
ed floods  in  Texas  along  its  route  wltich  washed 
its  tracks  and  bridges  out  in  different  places, 
which  rendered  its  road  unsafe  and  generally 
interfered  with  the  operation  of  its  trains.-  and 
also  spcoially  pleaded  that  it  had  not  equipped 
the  train  upon  which  plaintiffs  took  pa8saf[e 
with  a  separate  cnach  for  negroes,  because  it 
alleged  that  the  only  coach  available  for  that 
purpose  was  in  San  Antonio.  These  subdivi- 
stons  were  pleaded,  as  the  defendant  claimed, 
first  to  show  compliance  or  a  substantial  com- 
pliance with  the  requirements  of  the  statute, 
and,  second,  as  an  excuse  for  not  so  complying, 
and,  third,  in  mitigation  of  damages." 

Tbe  trial  resulted  In  a  verdict  and  judg- 
ment In  faTor  of  defendant 

Appellants  by  their  first  assignment  con- 
tend that  the  verdict  and  Judgment  are  con- 
trary to  the  testimony,  in  that  the  undisput- 
ed testimony  showed  that  plaintiffs,  who  are 
white  people,  purchased  tickets  from  defend- 
ant company  which  entitled  them  to  trans- 
portation from  Anstln  to  San  Antonio  in  a 
ooacb  or  car  set  apart  for  the  use  exdnslrely 
of  white  people,  and  that  they  were  required 
by  the  defendant's  officers  and  agents  to  en- 
ter a  car  In  one  of  Its  trains  at  Austin  bound 
for  San  Antonio  and  to  ride  from  Austin  to 
and  through  San  Marcos  in  such  car,  and 
that  a  nnmber  of  negroes  were  at  tbe  same 
time  permitted  to  ride  In  said  car. 

The  second  assignment  Is  similar  to  the 
flnrt  In  all  respects,  except  that  It  Is  asserted 
the  verdict  and  Judgment  nre  contrary  to  the 
great  preponderaneer  of  the  testimony. 

[1-3]  These  assignments  do  not  embrace 
any  contention  that  the  undisputed  testimony 
or  the  great  preponderance  of  the  testimony 
showed  that  plaintiffs  suffered  mental  an- 
gnisb,  distress  of  mind,  or  humiliation,  and 
th^  cannot  be  extended  by  propositions  so 
as  to  raise  sudi  question.  They  simply  as- 
sert that  on  proof  of  certain  fftcts  therein 
set  out  plaintiffs  were  entitled  to  recover. 
We  therefore  regard  such  assignments  as 
raising  tbe  same  question  presented  by  the 
third  and  eighth  assignmenis,  namely,  wheth- 
er upon  proof  of  such  facts  alone  plaintiffs 


ar^  entitled  to  recover  nominal  damages. 
This  court  has  held.  In  the  case  of  Norwood 
V.  Railway  Company,  12  Tex.  dv.  App.  860, 
34  S.  W.  180,  that  an  individual,  though  a 
passenger,  cannot  recover  any  damages  for 
the  Infraction  of  the  separate  coach  law  un- 
less he  suffers  special  damages  on  account 
of  such  infraction.  This  nile  was  reiterated 
in  the  case  of  Henderson  v.  Railway  C5o.,  38 
S.  W.  1136,  and  we  nre  still  of  tbe  opinion 
that  it  Is  correct.  We  conclude,  further,  that 
as  plaintiffs  did  not  object  to  the  charge  of 
the  court  nor  the  special  charge  given  at  de- 
fendant's request,  in  both  of  which  plaintiffs' 
right  to  recover  was  made  to  depend  upon  the 
finding  of  actual  damages,  they  cannot  now 
be  heard  to  insist  that  the  Jury  should  have 
allowed  nominal  damages. 

Assignments  1,  2,  3,  and  8  are  overruled. 

[4]  Appellants  contend  that  the  Court  erred 
in  admitting  evidence  showing  that  floods 
had  occnrred  which  had  caused  trains  to  be 
run  on  slow  time  and  behind  their  regular 
schedule,  and  in  this  connection  to  show  -Oiat 
it  had  no  separate  coach  at  Waco  to  place  in 
the  train  on  which  plaintiffs  took  passage  at 
Austin,  and  further  to  show  that,  as  an  ex- 
cuse for  not  having  a  separte  coach  for  ne- 
groes, such  negro  coach  had  been  left  in  San 
Antonio  on  a  former  trip  and  was  reported 
in  bad  order.  They  also  contend  that  testi- 
mony should  not  have  been  admitted  to  the 
effect  that  defendant's  ofBcers  and  agents 
had  posted  placards  on  the  back  of  the  seats 
in  the  coach  in  which  plaintiffs  rode,  desig- 
nating the  front  portion  thereof  "For  Ne- 
groes," and  the  rear  portion  thereof  "For 
Whites";  also,  testimony  to  the  effect  that  an 
unusually  large  number  of  passengers  sought 
passage  on  the  train  on  which  plaintiffs  took 
passage.  All  of  this  evidence  was  objected 
to  as  irrelevant  and  ImmaterlaL  The  court 
In  his  charge  did  not  submit  any  defense 
based  npon  any  of  this  testimony;  in  fact, 
refused  a  qpedal  charge  In  which  defendant 
sought  to  present  a  defense  based  npon  the 
theory  that.  If  it  was  Impossible  to  furnish 
other  equipment  owing  to  floods  and  heavy 
travel.  It  should  not  be  held  liable.  The 
question  to  be  determined  is,  therefore, 
whether  any  part  of  this  testimony  was  in- 
admissible, and.  If  so,  whether  the  error  In 
admitting  it  Is  -of  sufficient  Importance  to  re- 
quire a  reversal  of  tbe  Judgment. 

As  It  Is  a  matter  of  common  knowledge 
that  white  citizens  of  the  South  are  dalls* 
thrown  In  contact  with  members  of  the  ne- 
gro race  In  almost  every  walk  of  life,-  and 
negroes  are  permitted  by  law  to  ride  on 
street  cars  with  whites,  with  only  a  sign  to 
Indicate  the  place  where  they  are  to  sit,  It 
seems  clear  that  whether  or  not  proximity  to 
negroes  in  a  coach  or  train  causes  mental 
anguish  or  htunlllation  d^ends  to  some  'ex- 
tent upon  the  circumstances  under  which 
such  proximity  is  brought  about  and  main- 
tained, and  we  therefore  think  it  was  nn- 
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doubtedlr  permissible  to  prove  that  signs  had 
bees  put  up  which  showed  that  the  negroes 
were  not  permitted  to  take  seats  In  that 
part  of  the  coach  reserved  for  whites.  De- 
fendant's conductor  testified  that  he  used 
the  coach  In  which  plaintiffs  took  seats  as  a 
coach  for  negroes,  from  Waco  to  Austin,  and 
had  placed  large  cardboard  signs  in  both 
compartments  showing  that  It  was  for  ne- 
groes, which  signs  had  been  torn  down  when 
he  entered  this  car  at  the  bridge  as  the  train 
was  leaving  Austin,  at  which  time  he  ascet^ 
tained  that  plaintiffs  and  other  white  people 
had  taken  seats  therein,  and  that  he  then 
put  up  signs  on  the  seats  between  the  whites 
and  negroes.  It  is  shown  that  owing  to  flood 
conditions  no  cars  were  available  to  add  to 
this  train  at  Waco  or  Austin  or  intermediate 
points,  and  that  many  persons  were  turned 
back  at  Austin  and  not  permitted  to  enter 
the  train ;  that  a  Pullman  car  was  added  at 
Austin,  and  was  filled  up  by  the  conductor, 
at  the  expense  of  the  company,  with  passen- 
gers .standing  up  in  the  coach  used  for 
whites;  that  at  San  Marcos  a  chair  car  was 
picked  up,  and  passengers  were  transferred 
from  the  Pullman  to  the  chair  car,  leaving 
women  passengers  in  the  Pullman,  and,  short- 
ly after  leaving  San  Marcos,  plaintiffs  and 
Mrs.  Connally  and  children,  who  were  with 
plaintiffs,  were  moved  into  the  Pullman.  It 
was  also  proven  that  the  coach  ordinarily 
used  for  colored  people  was  at  San  Antonio 
and  reported  to  be  iu  bad  order. 

Appellee  contends  that  the  unusual  flood 
conditions,  the  want  of  proper  equipment 
caused  thereby,  and  the  unusually  large 
crowd  that  was  on  the  train,  were  circum- 
stances to  be  taken  into  consideration  in 
determining  whether  or  not  plaintiffs  were 
humiliated  or  mortified,  and,  if  so,  in  meas- 
uring the  equivalent  thereof  in  money.  The 
proof  that  a  large  number  of  people  sought 
passage  on  the  train  was  necessarily  adduced 
In  showing  the  crowded  condition  of  the 
train,  and  could  not  have  harmed  plaintiffs; 
in  fact,  was  developeu  by  plaintiffs'  own 
testimony.  Of  course,  any  circumstance 
tending  in  the  slightest  to  show  conditions 
calculated  to  prevent  humiliation,  or  reduce 
the  extent  thereof,  is  aumlssible,  and  the  dif- 
ficulties under  which  defendant  was  laboring 
were  calculated  to  make  the  passengers  who 
were  not  turned  back  at  the  steps  of  the  cars 
view  with  more  or  less  resignation  the  occu- 
pancy of  the  CAt  by  ix)th  races.  Some  of  the 
testimony  wouid  necessarily  be  adduced  in 
explanation  of  the  act  of  the  conductor  in 
using  and  designating  the  coach  as  one  for 
negroes.  In  making  the  run  from  Waco  to 
Austin,  and  if  it  be  conceded  that  It  was  un- 
necessary to  go  into  detail  concerning  the 
extent  of  the  flood,  and  to  prove  tltat  no 
other  car  was  available,  we  think,  after  con- 
sideration of  all  the  testimony,  that,  if  er- 
ror was  committed  In  admitting  the  evidence 


objected  to,  such  error  does  not  require  a  re- 
versal of  the  judgment  In  this  connection, 
it  is  to  be  noted  that  all  of  these  matters 
were  fully  pleaded  by  defendant  and  no  ex- 
ception thereto  was  urged  by  plaintiffs. 
The  judgment  is  afilrnied. 


CONNAIiLT  et  aL  v.  MISSOURI.  K.  ft  T. 

RY.  CO.  OF  TEXAS.     (No.  6691.) 
(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    June  14,  1916.) 

Appeal  from  District  Court,  Travis  County; 
George  Calhoun.  Judge. 

Actinn  by  C.  W.  Connally  and  another 
against  the  Minsonri,  Kansas  &  Texas  Ilnilwny 
Company  of  Texaa.  EVom  a  jiidimient  for  de- 
fendant, plaintiffs  appeal.     Affirmed. 

MOURSUND,  J.  This  is  a  companion  rase 
to  No.  5680,  styled  C.  B.  Weller  et  al.  v.  Mis- 
souri, Kansas  &  Texas  Railway  Company,  1S7 
S.  W.  374,  this  day  decided  by  this  court.  The 
cases  were  tried  upon  the  same  evidence,  before 
the  same  jury,  and  a  verdict  was  returned  in 
favor  of  defendant  company.  The  cause  Is  svb- 
mitted  on  the  aame  briefs,  and.  for  the  reasons 
set  forth  In  the  opinion  rendered  in  said  cause 
No.  6690,  the  judgment  is  affirmed. 
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MISSOURI.  K.  &  T,  RY.  CO.  OF  TEXAS  ▼. 

HARRELL  GIN  CO.    (No.  8687.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

June  7,  191&) 

Carriers  iS=344  —  Action  fob  Pewaltieb  — 
Failure  to  PiTBirisH  Oars— Plead inq. 
A  complaint  in  action  for  penalties  prescrib- 
ed by  Rev.  St  1911,  art.  6680  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  6680),  for  alleged  fail- 
ure to  furnish  a  car,  alle^nK  application  for  car 
to  be  placed  on  a  spur  track  of  another  railroad, 
not  designating  as  the  place  where  the  car  was 
desired  some  station  or  switch  of  defendant,  is 
demurrable,  under  Vernon's  Sayles*  Ann.  Civ. 
St  1914,  art.  6679,  requiring  that  application 
for  cars  shall  state  the  place  at  which  they 
are  desired,  and  designate  a  place  at  some  sta- 
tion or  switch  on  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  fl  120-122,  230;  Dec  Dig.  <S=s>44.J 

Appeal  from  Caldwell  County  Court;  J.  T. 
Ellis,  Judge. 

Action  by  the  Harrell  Gin  Company  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  ren- 
dered. 

A.  B.  Storey,  of  San  Antonio,  and  Jeffrey, 
Jeffrey  &  Fielder,  of  Lockhart,  for  appellant. 
O.  Ellis,  Jr.,  S.  R.  Graves,  N.  H.  CUrk,  and 
Fred  !<■  Blundell,  all  of  Lockhart,  for  appel- 
lee. 

MOURSUND,  J.  This  is  a  (TOit  by  appdlee 
against  appellant  to  recover  penalties  in  the 
sum  of  $200  for  alleged  failure  to  famish  a 
tank  car  for  the  shipment  of  fuel  oil  for 
eight  days  after  the  expiration  of  three  days 
from  the  time  when  demand  In  writing  for 
such  car  was  filed  with  the  railway  company.         T 
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Upon  appeal  to  tba  cotnty  court,  taken  by 
Idaintiff,  judgment  waa  rendered  in  ita  f&vor 
for  $175. 

Plaintiff  alleged  that  It  owned  a  gin  plant 
located  on  a  spur  of  the  isan  Antonio  &  Aran- 
sas Pass  Railway  Company  at  Lockbart, 
where  It  stored  Its  oil ;  that  there  is  a  trans- 
fer track  which  connects  the  main  line  of 
defendant  railway  with  the  main  track, 
(Witches,  and  spnrs  of  the  said  San  Antonio 
&  Aranaas  Pass  Railway;  that  an  arrange- 
ment existed  between  the  two  railway  com- 
panies whereby  defendant  railway,  on  de- 
mand, placed  or  lud  placed  at  points  on  the 
tracks,  switches,  and  spnrs  of  the  San  An- 
tonio &  Aransas  Pass  Railway  C!ompany  cars 
for  the  recelTlng  of  freight  for  transportation 
over  appellant's  lines ;  that  a  custom  existed 
between  said  railway  companies  whereby  de- 
fendant company  would  place  cars  on  the 
transfer  track  between  the  two  main  lines  of 
said  companies,  and  the  San  Antonio  &  Aran- 
aas Pass  Railway  Company  would  at  once 
transfer  said  car  to  any  switch  or  spur  on 
its  line  in  Lockhart,  Tex.,  where  the  defend- 
ant desired  to  load  freight  for  shipment  over 
its  line,  and  the  ag«it  of  defendant  would 
see  to  the  loading  and  billing  out  of  such 
freight  in  the  same  way  as  if  it  had  been  re- 
ceived oa  defendant's  switches;  that  it  was 
the  duty  of  the  San  Antonio  &  Aransas  Pass 
Railway  Company  to  receive  the  cars  placed 
on  the  transfer  track,  and  the  duty  of  de- 
fendant to  place  cars  on  said  transfer  track 
and  notify  the  agent  of  the  San  Antonio  & 
Aransas  Pass  Railway  Company  of  the  plac- 
ing of  such  car  and  the  switch  or  spur  on 
whidi  it  desired  the  car  placed  for  loading ; 
that  It  was  not  the  duty  of  the  San  Antonio 
t  Aransas  Pass  Railway  Company  to  furnish 
cars  in  Lockhart,  Tex.,  to  be  loaded  with 
freight  to  be  transported  by  defendant  to 
points  on  Its  line,  nor  was  it  the  custom  for 
the  San  Antonio  &  Aransas  Pass  Railway 
Company  to  do  so,  and  this  was  understood 
by  the  shipping  public  in  Lockhart  and  vi- 
cinity ;  that  plaintiff  desired  to  ship  fuel  oil 
from  its  gin  plant  to  New  Brannfels,  and  on 
July  18,  1914,  delivered  to  the  agent  of  de- 
fendant at  Lockhart  a  written  application  or 
demand  for  one  car  suitable  for  hauling  fuel 
oil,  such  car  to  be  fumlabed  at  Lockhart  on 
the  spur  of  the  San  Antonio  &  Aransas  Pass 
Railway  Company's  lines  within  three  days 
from  that  date.  Plaintiff  then  alleged  the 
payment  of  one-fourth  of  the  freight,  its  re- 
ceipt and  acceptance  by  the  agent,  together 
with  the  application,  and  the  agreement  by 
the  agent  to  fumi^  the  car  as  requested. 
Plaintiff  also  alleged  that  the  place  at  which 
the  car  was  to  be  furnished  was  within  the 
corporate  limits  In  the  city  of  Lockhart,  and 
that  appellant  bad  a  station  and  an  agent 
in  said  dty;  that  defendant  failed  and  re- 
fused to  deliver  the  car  either  to  plaintiff  or 
on  the  transfer  track  within  the  time  requir- 
ed by  law,  and  did  not  furnish  same  until 


July  so;  1914,  wherefore  it  became  bound  to 
pay  plaintur  the  sum  of  $25  per  day  for  eight 
days.  Plaintiff  also  alleged  fully  Its  readi- 
ness and  ability  to  load  the  car  within  4S 
hours  had  it  been  furnished  as  requested. 
Defendant  alleged  that  the  transfer  track 
was  owned  Jointly  by  the  two  railway  com- 
panies, and  plaintiff  in  a  supplemental  peti- 
tion admitted  the  correctness  of  such  allega- 
tion. 

Appellant  contends  that  the  penalty  pro- 
vided for  in  article  6680,  Vernon's  Sayles' 
Statutes,  cannot  be  collected  unless  the  place 
designated  in  the  demand  be  at  some  station 
or  switch  on  the  line  of  the  company  to 
which  the  application  is  made,  and  that  plain- 
tiff's petition  is  subject  to  general  demurrer 
on  the  ground  that  it  fails  to  allege  that  the 
application  designated  eucb  a  place.  Article 
6679,  Vernon's  Sayles'  Statutes,  .reads  as  fol- 
lows: 

"Said  application  for  cant  shall  state  tne  nam- 
ber  of  cArs  desired,  the  place  at  which  they  are 
desired,  and  the  time  they  are  desired:  Provid- 
ed, that  the  place  designated  shall  be  at  some 
station  or  switch  on  the  railroad." 

This  statute,  when  strictly  construed,  un- 
doubtedly means  that  the  place  designated 
must  be  at  some  station  or  switch  on  the 
railroad  of  the  company  to  which  application 
is  made.  In  speaking  of  this  statute  our  Su- 
preme Court,  In  the  case  of  H.  E.  &  W.  T. 
Ry.  Co.  V.  CampbeU,  81  Tex.  657,  46  8.  W. 
2,  43  L.  R.  A.  225,  said: 

"The  statute  imposes  a  heavy  penalty,  and  it 
is  an  elementary  rule  that  such  statutes  must  be 
strictly  construed.  This  does  not  imply  that  the 
courts  are  authorised  to  refuse  to  give  effect  to 
the  intention  of  tlte  Legislature,  but  it  proceeds 
upon  the  theory  that  it  is  not  reasonable  to  pre- 
sume it  is  their  intention  to  impose  a  punish- 
ment, except  In  so  far  as  that  purpose  is  clear- 
ly manifested  by  the  language  employed  in  the 
statute.  It  results  as  a  corouary  nt>m  this  rule 
that  the  penalty  will  not  be  awarded  in  a  case 
which  does  not  come  strictly  within  the  terms  of 
the  statute.  Such  is  the  established  canon  of 
construction  in  this  court." 

Our  courts  have  held  that  In  proceedliigs 
to  enforce  statutory  penalties  the  facts  con- 
stituting the  offense  must  be  averred  with 
the  same  certainty  that  would  be  required  in 
a  bill  of  indictment;  that  the  facts  must 
be  alleged,  and  mere  Inference  will  not  aid 
them.  State  v.  Williams,  8  Tex.  266;  Dor- 
rance  v.  Railway,  63  Tex.  Civ.  App.  460,  126 
S.  W.  694. 

Applying  the  foregoing  rules  to  plaintiff's 
petition,  we  find  that  it  does  not  allege  that 
plaintiff  designated  as  the  place  at  which 
the  car  was  desired  one  at  some  station  or 
switch  on  the  railroad  of  appellant  company, 
but,  on  the  contrary,  tliat  the  petition  af- 
firmatively shows  that  the  place  designated 
is  situated  on  the  spur  track  of  the  San 
Antonio  &  Aransas  Pass  Railway  Company. 
Plaintiff  appeared  to  have  some  doubt  wheth- 
er it  could  require  appellant  to  place  its  car 
on  the  track  of  the  San  Antonio  &  Aransas 
Pass  Railway  Company  under  the 
above  copied;  for  it  alleged  that  defendant 
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failed  to  deliver  the  car  either  to  plaintiff  or 
on  the  transfer  track.  The  transfer  track  was 
partly  owned  by  appellant,  and  It  was  cus- 
tomaty  for  appellant  to  place  Its  cars  there- 
on and  rely  upon  the  San  Antonio  &  Aran- 
sas Pass  Railway  Company  to  remove  the 
cars  to  such  place  on  its  track  as  was  de- 
sired by  the  shipper,  but  no  statutory  re- 
quest was  made  of  appellant  to  place  the  car 
on  the  transfer  track,  and  it  is  not  within 
the  power  of  the  courts  to  hold  that  this 
highly  penal  statute  was  Intended  to  cover 
cases  not  coming  within  the  terms  thereof 
when  strictly  construed. 

The  first  assignment  is  sustained,  and  the 
Judgment  of  the  trial  court  is  reversed.  As 
it  is  apparent  that  no  case  for  the  recovery 
of  the  penalty  prescribed  by  article  6680,  R. 
S.  1011,  can  be  alleged,  and  the  suit  la  for 
such  penalty  alone,  it  would  be  useless  to  re- 
mand the  cause.  Judgment  will  therefore  be 
rendered  by  this  court  dismissing  the  case. 


COMMISSIONERS'   COURT   OF  TRINITY 

COUNTY  et  al.  v.  MILES  et  al. 

(No.  7262.) 

(Court  of  Civil  Appeals  of  Texas.     Qalveston. 

May  5,  1816.    Rehearing  Denied 

June  1,  1916.) 

1.  Counties  €=»196(7)— Fiscal  Management 
—Indebtedness  in  Excess  of  (Jonstitu- 
TioNAL  Limit — Injunction. 

Evidence  held  sufficient  to  sustain  issuance 
of  injunction  at  suit  of  taxpayers  to  enjoin  is- 
suance of  county  warrants  on  the  ground  that 
tax  levy  was  insufficient  to  pay  interest  and 
provide  sinking  fund  for  payment  of  such  war- 
rants on  maturity,  and  on  the  further  ground 
that  there  was  not  such  competition  in  sale  of 
warrants  or  letting  of  the  contract  for  which  the 
warrants  were  needed  as  is  required  by  law. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  f  308;   Dec  Dig.  <8=»196(7).] 

2.  Countks  <g=3l9e(7)  —  Taxpatebs'  Ac- 
tion—Pleadings— StTFFiciENCT. 

Where  in  injunction  suit  the  answer  con- 
tains special  denials  to  most  allegations  of  the 
petition  in  addition  to  a  general  denial,  the  al- 
legation that  plaintiffs  are  property  taxpayers  of 
the  county,  not  met  by  special  denial,  is  suffi- 
ciently proved  by  affidavit  attached  to  the  peti- 
tion. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  (  308;  Dec  Dig.  <8=»196(7).] 

3.  Appeal  and  Ebbob  <g=5638— Habmless  Eb- 
BOB — Statement  of  Fact— Sufficienct. 

Under  R.  S.  1911,  art.  2069.  providing  that, 
where  parties  cannot  agree  upon  a  statement  or 
facts,  the  judge  shall  certify  a  correct  statement 
from  statements  furnished  by  the  parties  and 
from  his  own  knowledge,  held,  that  a  statement 
of  facts  in  an  injunction  suit  based  in  part  upon 
the  recollection  of  a  bystander  is  not  reversible 
error,  where  the  record  contains  a  stipulation 
that  the  statement  so  prepared  is  correct. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2785,  2786 ;  Dec.  Dig.  <S=> 
638.] 

Appeal  from  District  Court,  Trinity  Coun- 
ty; S.  W.  Dean,  Judge. 

Injunction  by  W.  S.  Miles  and  others 
against  the  Commissioners'  Court  of  Trinity 


County  and  others.  From  an  order  granting 
a  temporary  injunction,  certain  defendants 
appeaL    AfBrmed. 

PLEASANTS,  C.  J.  This  appeal  is  from 
an  order  of  the  district  court  of  Trinity 
county  granting  a  temporary  Injunction  in  a 
suit  for  injunction,  brought  by  appellees 
against  the  appellants,  the  county  Judge  and 
members  of  the  commissioners'  court  of  said 
county,  and  the  Midland  Bridge  (Company,  a 
firm  composed  of  Freygong  and  Trocon,  to 
restrain  the  uefendants  from  carrying  out  a 
contract  made  by  said  court  with  said  bridge 
company  for  the  erection  of  bridges  and 
roads  in  said  county. 

No  pleading  could  be  more  inartistic  than 
plaintiffs'  petition.  It  Is  confusing  and  com- 
plex, but  we  cannot  say  that  giving  its  al- 
legations every  reasonable  intendment  it  fails 
to  show  any  grounds  for  the  relief  sought. 

The  contract  provides  for  the  issuance  by 
Trinity  county  of  warrants  In  the  sum  of 
$100,000  to  be  drawn  on  the  road  and  bridge 
fund  of  the  county.  These  warrants  were  to 
be  dated  January  1,  1916,  and  to  bear  inter- 
est at  the  rate  of  ti  per  cent  per  annum,  pay- 
able semiannually,  said  warrants  to  t>e  pay- 
able in  15  annual  installments.  The  bridge 
company  agreed  to  furnish  the  material  and 
labor  for  the  construction  of  such  bridges 
and  roads  as  should  be  designated  by  the 
commissioners'  court,  at  prices  named  in  the 
contract,  the  total  amount  so  furnished  not 
to  exceed  85  per  cent,  of  the  amount  of  said 
warrants,  the  remaining  15  per  cent,  of  said 
amount  to  go  to  the  bridge  company  for  en- 
gineering and  superintendence  of  said  work, 
the  warrants  to  be  delivered  to  the  bridge 
company  in  payment  of  said  labor  and  ma- 
terial as  the  worK  progressed. 

[1]  The  petition,  which  is  properly  veri- 
fied, alleges  that  plaintiffs  are  resident  prop- 
erty taxpayers  of  Trinity  county.  The  issu- 
ance of  the  $100,000  in  warrants  is  sought  to 
be  enjoined  because  the  tax  levy  of  15  cents 
on  the  $100  is  not  sufficient  to  pay  the  in- 
terest and  provide  a  sinking  fund  for  the 
payment  of  said  warrants  as  they  mature. 
The  petition  further  charges  that  the  con- 
tract is  illegal  because  there  was  not  such 
competition  as  the  law  requires  in  the  sale 
of  the  warrants  of  the  county  and  in  the 
letting  of  the  contract  for  furnishing  the  ma- 
terial and  labor  for  the  construction  of 
bridges  and  roads  to  cost  $100,000.  It  is  fur- 
ther alleged  that  of  the  16  per  cent,  allowed 
the  bridge  company  for  engineering  and  su- 
perintendence of  the  wofk  5  per  cent  was. 
In  fact,  allowed  to  cover  discount  on  the 
warrants. 

The  trial  court  found  that  there  was  evl> 
dence  to  sustain  all  of  these  allegations,  and  i 
that  pending  a  full  and  final  hearing  of  the 
cause  a  temporary  injunction   should  Issuei 
restraining   defendants   from   proceeding    to 
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carry  <mt  said  contract  Vrom  ttils  order  the 
members  of  the  commissioners'  court  have 
appealed.  The  bridge  company  has  not  ap- 
pealed. We  think  there  Is  evidence  in  the 
record  sufficient  to  sustain  the  allegations  of 
the  petition,  and  the  trial  ooart  did  not  err 
In  so  holding. 

[Z]  The  hearing  was  upon  the  sworn  plead- 
ings at  the  parties  and  upon  documentary 
and  oral  testimony.  The  defendants'  answer 
contains  a  general  denial,  and  also  special 
denials  of  most  of  the  allegations  of  the  peti- 
tion. There  is  no  special  denial  of  the  alle- 
gation of  the  petition  that  plaintiffs  are  prop- 
erty taxitayers  of  Trinity  county.  In  the  ab- 
sence of  such  denial,  the  affidavit  attached  to 
the  petition  was  sufficient  evidence  of  the 
truth  of  the  allegation. 

[S]  The  appellants  urge  that  the  Indgment 
should  be  reversed  because  the  statement  of 
facts  prepared  by  the  trial  Judge,  after  the 
parties  had  failed  to  agree  upon  a  statement, 
is  not  certified  as  required  by  the  statute, 
and,  the  apx)ellants  having  been,  because  of 
this  insufficient  certificate,  deprived,  with- 
out fault  of  theirs,  of  a  statement  of  facts 
which  this  court  can  consider,  the  Judgment 
should  be  reversed. 

The  certificate  of  the  Judge  to  the  state* 
nient  of  facts  Is  as  follows: 
'The  State  of  Texas,  County  of  Trinity. 

"I,  S.  W.  Dean,  judge  of  the  district  court  of 
Trinity  county,  Tex.,  do  hereby  certify  that,  the 
parties  plaintiff  and  defendant  having  failed  to 
agree  uiron  a  statement  of  facts  in  this  cnnse, 
and  having  each  submitted  to  me  their  respec- 
tivo  statements,  I  have  from  such  statoments, 
and  from  my  own  knowledge,  and  from  the 
evidence  of  N.  H.  Phillips,  an  attorney  of  record 
for  plaintifF,  and  Hayne  Nelms,  a  party  present 
daring  the  trial  of  said  cause,  made  out  the  fore- 
going correct  statement  of  the  facts  and.  all 
the  facts  proven  upon  the  trial  of  said  cause,  and 
hereby  direct  the  clerk  to  file  the  same  as  a  part 
of  the  record  therein. 

"To  certify  which  witness  my  hand  this  17th 
day  of  February,  A.  D.  1916. 

"S.  W.  Dean, 
"Judge  Twelfth  Judicial  District" 

This  certificate  Is  riot  in  accordance  with 
the  requirements  of  the  statute,  and  ordina- 
rily an  appellant  would  not  be  required  to 
snbmlt  his  case  in  an  appellate  court  upon 
a  statement  of  facts  prepared  by  the  trial 
Jodge  from  testimony  heard  after  the  trial  as 
to  what  was  the  evidence  upon  the  trial,  but 
snch  statement  must  be  made  from  the  state- 
ments furnished  Urn  by  the  parties  and  from 
his  own  recollection  of  the  evidence.  Article 
2069,  Revised  Statutes  1911;  Toland  ▼.  Tur- 
ner, 152  S.  W.  852. 

The  statement  of  facts  in  this  case  has  ap- 
pended to  it  a  certificate  of  the  stenographer 
who  took  down  the  testimony  that  It  is  a 
true  and  correct  transcript  of  his  notes  of 
all  the  testimony  heard  upon  the  trial,  and 
has  also  an  agreement  signed  by  the  attor- 
neys for  the  appellants' that  the  statement  is 
"a  true  and  correct  statement  of  the  facts 
and  all  tlie  facts  adduced  in  evidence  upon 


the  trial."  If  all  the  rules  applicable  to  the 
preparation  of  a  transcript  of  the  evidence 
npon  appeal  from  a  final  bearing  of  a  cause 
are  applicable  in  appeal  from  a  hearing  on 
an  application  for  temporary  injunction, 
which  may  well  be  doubted,  we  do  not  think 
the  appellants  can  be  heard  to  comidain  In 
the  face  of  their  agreement  above  set  out. 

We  think  the  pleadings  and  evidence  justi- 
fied the  trial  court  in  granting  the  temporary 
injunction,  and  the  order  granting  said  In- 
junction is  affirmed. 

Affirmed. 


UHB  V.  LANCASTER.     (No.  6761.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
June  7,  1916.) 

1.  MUNIOTPAI,    COBPORATIONB    <S=»180(8)— OB- 
DINAHCES— OONSTBUCTION. 

An  ordinance  providing  that  the  police  force 
of  the  city  of  San  Antonio  shall  consist  of  a 
chief  marshal,  assistant  marshals,  and  patrol- 
men, although  not  cstabUshing  a  police  force, 
created  the  office  of  marshal,  because  specially 
named. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporndons,  Cent  Dig.  {{  452,  453,  455,  466; 
Dec  Dig.  «=»180(3).] 

2.  MUNICIPAI,  COBPOBATIONS  ®=»183(2)— Mu- 

nioiPAL  Officebs— -Tkbm  of  Offick. 
Under  San  Antonio  City  Charter,  amend- 
ment of  1015,  §  16,  par.  2,  providing  that  ap- 
pointive officers  shall  hold  office  until  the  ap- 
pointment and  qualification  of  their  successors, 
when  plaintiff  admits  that  defendant  had  been 
sppointed  in  1813  in  accordance  with  an  ordi- 
nance creating  the  position  of  marshal,  and  does 
not  allege  that  a  successor  has  been  ippoiutcd 
and  qualified,  a  writ  of  injunction  restraining 
defendant  from  exercising  the  duties  of  the  posi- 
tion of  marshal  will  not  be  allowed. 

[Ed.  Note. — For  other  cases,  see  Hunicipal 
Corporations,  CJent  Dig.  f  476 ;  Dec.  Dig.  <8=» 
183(2).] 

3.  Municipal  Corpobationb  <S=»183(1)— City 

CH  ABTBB— •  'BMPLOrfe. ' ' 

Dnder  the  City  Charter  of  San  Antonio  as 
amended  in  1916,  enumerating  the  elective  and 
appointive  officers  of  the  city  and  providing  that 
officers  and  employes  hold  office  tor  two  years, 
the  city  marshal  not  being  enumerated,  al- 
though an  officer  contemplated  by  Const  art 
16,  r  17,  proyidlng  that  all  officers  of  the  state 
shall  continue  to  perform  their  duties  until  their 
successors  are  duty  qualified,  is  an  employ^,  and 
not  an  appointive  officer  appointed  by  the  mayor. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Cent  Dig.  {  473 ;  Dec.  Dig.  ®=a 
183(1). 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Employ^.] 

Appeal  from  District  Court,  Bexar  County; 
W.  F.  Ezell,  Judge. 

Suit  for  injunction  by  Robert  F.  Uhr 
against  F.  H.  Lancaster.  Judgment  for  de- 
fendant, and  plnlntifl  appeals.    Affirmed. 

Jos.  Ryan,  Frank  H.  Wash,  Scott  &  Dod- 
son,  and  Robt  P.  Coon,  all  of  San  Antonio, 
for  appellant  Geo.  R.  Gillette,  Robt  G.  Har- 
ris, and  R.  J.  McMillan,  all  of  San  Antonio, 
for  appellee. 
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FLT,  C.  7.  Appellant  aooght.by  tbls  suit 
to  restrain  appellee  from  interfering  with  ap- 
pelliant  or  persoas  serving  in  the  police  de- 
partment of  the  city  of  San  Antonio  in  the 
discharge  of  their  dnties;  from  interfering 
with  appellant  in  the  possession  and  control 
of  the  said  police  department  and  the  prop- 
erty belonging  to  said  department;  from 
maintaining  an  office  in  the  building  occupied 
by  the  police  department ;  from  removing  or 
attempting  to  remove  any  officer,  agent,  or 
employ^  of  said  department;  from  control- 
ling and  attempting  to  control  the  office  room, 
desk,  or  mail  of  appellant,  as  commissioner 
of  the  police  and  fire  department  of  San  An- 
tonio, or  any  officer  or  employe  thereof,  and 
from  interfering  with  appellant  in  the  en- 
forcement of  all  fire  and  police  regulations, 
and  from  interfering  with  appellant  in  the 
supervision  of  the  police  department  of  said 
city  and  the  dty  pound.  A  temporary  writ 
was  refused,  upon  a  hearing,  and,  from  the 
order  of  refusal,  this  appeal  has  been  prose- 
cuted. 

[1]  It  appeared  from  the  facts  that  appel- 
lee was  appointed  city  marshal  of  San  An- 
tonio by  its  mayor,  Clinton  O.  Brown,  in  July, 
1913,  and  his  appointment  was  confirmed  by 
the  council  in  the  same  month  and  year,  and, 
at  the  same  time,  appellee  took  the  oath  of 
office  and  gave  the  required  bond.  He  has  not 
been  reappointed,  nor  has  he  taken  the  oath 
nor  given  a  bond  since  that  time.  He  has 
been  drawing  the  salary  attached  to  the  of- 
fice of  marshal  ever  since.  On  May  1,  1916, 
Robert  Uhr,  commissioner  of  the  police  and 
fire  department,  placed  on  the  bulletin  board 
in  the  police  station  a  notice  to  all  officers 
and  employes  of  the  department  that  he  had 
appointed  J.  R.  Baldwin  city  marshal  and 
chief  of  police,  and  directing  them  to  report 
to  said  Baldwin.  That  order  was  not  re- 
spected by  appellee,  who  Issued  a  counter 
order  to  the  officers  of  the  police  department, 
who  obeyed  his  order.  Appellee  did  not  in- 
terfere in  any  manner  with  appellant's  su- 
pervision of  the  police  department,  and  he 
expressed  a  willingness  to  obey  the  lawful 
instructions  of  appellant.  It  was  agreed  that 
appellee  had  taken  and  obeyed  orders  given 
by  the  mayor  and  had  performed  all  other 
matters  and  things  in  any  way  appertaining 
to,  or  connected  with,  the  office  of  dty  mar- 
shal. 

The  following  ordinance  was  passed  by  the 
dty  coundl  and  approved  by  the  mayor  on 
March  2,  1908: 

"The  police  force  of  the  dty  of  San  Antonio 
shall  congiat  of  one'  chief  marshal  and  two  as- 
sistant marshals,  one  police  matron,  and  such 
mounted  and  unmounted  patrolmen  as  the  mayor 
and  city  council  may  deem  necessary." 

On  August  7, 1899,  the  following  ordinance 
was  passed: 

"The  police  force  of  the  dty  of  San  Antonio 
will  consist  of  the  following  grades:  Chief  mar- 
shal (ex  offido  chief  of  police),  assistant  marshal 
or  marshals,  and  patrolmen." 


Those  ordinances  were  never  repealed  ot 

modified  until  the  adoption  of  the  ordinance 
of  May  4,  1916,  which  was  an  ordinance  to 
establish  a  police  force  and  regulate  the  same 
in  and  for  the  dty  of  San  Antonia 

In  1903,  a  charter  was  granted  the  dty  of 
San  Antonio,  which,  with  amendments  adopt- 
ed in  1907  (Laws  1907,  p.  626),  and  1911  (Gam- 
mel's  Laws  1911,  p.  878),  remained  the  char- 
ter  of  the  dty  until  the  adoption  of  the  pres- 
ent amended  charter,  known  as  the  "Commis- 
sion Charter."  In  the  diarter  of  1903  it  was 
provided: 

"The  present  elective  officers  of  the  dty  of 
San  Antonio  shall  continue  to  perform  the  du- 
ties of  their  offices,  unless  removed  as  herein 
provided,  until  the  general  election  under  this 
charter,  and  all  ordinances  of  the  dty  of  San 
Antonio  now  in  force  not  contrary  to  the  provi- 
sions of  this  act  and  the  laws  of  this  state  shall 
continue  in  force  untU  repealed." 

At  the  time  that  act  went  into  effect  there 
was  in  effect  an  ordinance,  passed  by  the  dty 
council  cm  March  2, 1903,  as  follows: 

"The  police  force  of  the  dty  of  San  Antonio 
shall  consist  of  one  chief  marshal  and  two  as- 
sistant marshals,  one  police  matron,  and  such 
mounted  and  unmounted  patrolmen  as  the  mayor 
and  dty  council  may  deem  necessary." 

That  ordinance  was  not  in  conflict  'with 
the  provisions  of  the  charter  whldi  after- 
wards took  effect  on  July  1,  1903.  Neither 
was  the  provision  contrary  to  any  state  law, 
and  consequently  it  was  just  as  effective 
after  the  charter  of  1903  went  into  effect  as 
it  was  before.  The  amendments  of  1907  and 
1911  in  no  'Wise  changed  or  affected  the  or- 
dinance In  qnestion.  In  the  amendment 
adopted  in  1916,  it  is  provided  in  section  134: 

"All  rales,  regulations  and  ordinances  of  the 
city,  which  shall  be  in  force  when  these  amend- 
ments take  eCFect,  and  not  in  conflict  herewith, 
shall  remain  In  full  force  and  effect  until  other- 
wise amended,  altered,  or  repealed." 

The  ordinance  creating  the  position  of  mar- 
shal was  not  in  any  nlanner  disturbed  Dy  the 
adoption  of  the  amendment  of  1915,  under  the 
enabling  act  of  April  7,  1913,  Gammei's  Gen- 
eral La'ws,  p.  807.  Under  the  charter  ot 
1903,  section  66,  the  dty  coundl  was  given 
the  power  and  authority  to  establish  a  police 
force,  and  the  recognition  of  the  ordinance  of 
1903  by  the  coundl,  and  a  failure  to  repeal 
it,  maintained  it  in  its  full  force  and  effect, 
and  it  'was  continued  under  the  amendments 
of  1915.  Under  the  amendments  of  1915,  the 
commission  was  given  the  same  powers  there- 
tofore held  by  the  dty  coundl,  and  la  given 
the  power  "to  enact,  ordain,  alter,  modify,  or 
repeal  any  and  all  ordinances  not  repugnant 
to  this  charter,  and  the  Constitution  and  laws 
of  this  state."  While  that  provision  is  rather 
uncertain,  because  if  literally  construed  it 
would  prevent  the  alteration,  modification, 
or  repeal  of  any  ordinance,  if  it  'was  repug- 
nant to  the  charter  or  the  Constitution  and 
laws  of  the  state,  still  no  attempt  haa  been 
made  to  repeal  the  ordinance  of  1903,  wtdch 
created  the  position  of  dty  marshal. 

In  the  case  of  City  of  San  Antonio 
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tress,  169  S.  W.  017,  decided  by  this  court,  it 
was  held  that  the  jposltion  of  patrolman  bad 
never  been  established,  because  the  numbei 
of  patrolmen  or  policemen  bad  not  been  speci- 
fied, bat  left  it  In  the  bands  of  the  mayor 
to  expand  or  contract  the.  iwlice  force.  In 
other  words,  there  was  no  provision  by  ordi- 
nance for  a  police  force.  The  authorities  In 
that  case  go  no  further  than  the  Coultresa 
Case,  and  In  none  of  them  has  it  been  held 
that  where  an  ordinance  has  provided  for  a 
marshal,  although  it  may  not  have  provided 
for  a  police  force,  the  provision  as  to  the 
marshal  was  not  binding  and  in  accord  with 
diarter  provisions.  The  ordinance  created 
the  office  of  marshal,  because  specially  nam- 
ed, and  not  left  to  any  contingency.  Moon  v. 
Mayor.  214  lU.  40,  73  N.  E.  408.  It  foUows 
that,  when  appellee  was  appointed  in  1013. 
the  de  Jure  office  of  city'  marshal  was  in  ex- 
istence, becanse  it  had  been  duly  established 
by  ordinance  under  the  provisions  of  sections 
51  and  65  of  the  charter  of  190a  Very  in- 
adequate steps  may  have  been  taken  to  es- 
tablish a  police  force,  but  the  bead  of  it  at 
least  was  created. 

[2]  If  there  had  been  any  question  as  to 
the  right  of  appellee  to  the  office  of  city  mar- 
shal, it  has  been  dlBsii>ated  by  the  admis- 
sion of  appellant — 

"that  on  or  about  tie day  of  July,  1013, 

defendant  Lancaster  was  appointed  by  the  then 
mayor,  and  confirmed  by  the  then  council  of  said 
city,  as  city  marshal  and  chief  of  police  of  said 
city;  and  under  section  17  of  the  charter  then 
Soveming  said  dty,  *  •  '  ♦  the  said  Lancaster 
vas  appointed  and  had  the  right  to  act  as  such 
until  the  general  city  election,  which  plaintiff 
avers  was  neld  on  the  second  Tuesday  m  May, 
A.  D.  Idl6,  and  tmtil  his  snccessor,  if  any, 
sboold   be  appointed   and  qualified." 

It  is  not  claimed  that  any  successor  of 
appeUee  baa  been  appointed  and  qualified, 
nor  could  he  be  until  such  successor  was  pro- 
posed and  nominated  by  the  commissioner 
of  fire  and  police  and  had  been  confirmed  by 
a  majority  vote  of  the  commission.  Section 
16,  par.  2,  Amendment  of  1015.  In  view  of 
the  admissions  in  the  petition,  no  writ  of 
injunction  could  have  been  properly  issued, 
and  a  discussion  of  the  law  could  have  been 
omitted,  as  it  could  serve  no  purpose  unless 
to  demonstrate  that  appellant  followed  the 
law  in  his  admissions. 

[3]  Still,  in  spite  of  the  admissions,  tt  is 
contended  that,  under  the  terms  of  the  latter 
part  of  section  134  of  the  amendment  of  1015, 
tile  city  marshal  went  out  of  office  when 
the  mayor  and  commissioners  were  elected 
and  qualified.  The  charter  amendment  of 
1915  names  the  appointive  officers  in  section 
16,  paragraph  1,  and  the  city  marshal  is  not 
Included  among  them ;  and  be  must  be  rank- 
ed, so  far  as  the  charter  provisions  are  con- 
cerned, as  an  employ^  of  the  police  depart- 
ment, who  is  to  be  proposed  and  nominated 
for  lilB  position  by  the  commissioner  of  the 
department  of  fire  and  police,  and  conse- 


quently would  not  be  Included  under  the 
description,  "all  officers  of  the  city  of  San 
Antonio."  If  be  is  so  Included,  however,  and 
as  fixing  bis  tenure  of  office  he  would  be, 
then  his  term  would  be  for  two  years,  and 
as  admitted  by  appellant  until  his  succes- 
sor Is  duly  appointed  and  qoalifled.  Cal- 
laghan  v.  Tobin,  40  Tex.  Civ.  App.  448,  90 
S.  W.  331;  Paris  ▼.  Ceblness,  44  Tex.  Civ. 
App.  502,  08  S.  W.  927.  So  far  as  the  term 
of  office  is  concerned,  the  Constitution  des- 
ignates every  employ^  of  the  police  and 
fire  department  as  an  officer ;  but  under  the 
amendment  of  1015  to  the  dty  charter  he  is 
ranked  as  an  employe,  and  not  as  an  of- 
ficer to  be  named  by  the  mayor.  He  was, 
whether  employ^  or  officer,  entitled  to  hold 
the  office  of  marshal  for  two  years  and  un- 
til his  successor  was  duty  appointed  and  quali- 
fied. Section  17  of  the  amendment  of  1916 
provides  that  all  appointive  officers  and  em- 
ployes, except  day-laborers,  unless  otherwise 
specified  in  the  order  making  the  appoint- 
ment, shall  hold  office  for  two  years.  The 
Constitution  (article  16,  i  17)  provides: 

"All  officers  within  this  state  shall  continue 
to  perform  the  duties  of  their  offices  until  lieir 
successors  shall  be  duly  qualified." 

The  dty  marshal  Is  an  officer  contemplated 
In  that  constitutional  provision.  Appellant 
adds  to  tte  charter  provision,  In  section  17, 
the  words,  "and  no  longer,"  but  they  are  not 
there,  and,  if  they  were,  they  would  not 
override  the  Constitution. 

laie  Judgment  is  affirmed. 


BROWN.  Mayor,  v.  UHR.    (No.  5762.)  • 
(Court  of  Civil  Appeals  of  Texas.    San  Antonio, 
June  14,  1916.    Reheflring  Denied  June  21, 
1016) 

1.  MuwrciFAL  CoBPOBATioNS  «s»18S(l)— Ott 
Chabtkb— "Employ*.  " 

Under  the  City  Charter  of  San  Antonio,  as 
amended  in  1915,  enumerating  the  appointive 
and  elective  officers  of  the  city  and  providing 
that  ofiicers  and  employes  shall  hold  office  for 
two  years,  the  city  marshal,  net  being  enumerat- 
ed as  an  officer,  is  an  "employ^"  as  the  word 
is  used  In  the  charter,  and  not  an  appointive  offi- 
cer appointed  by  the  mayor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  478;  Dec  Dig.  «a> 
183(1). 

For  other  definitions,  see  Words  and  Phraets, 
First  and  Second  Series,  Employ^.] 

2.  MUNICIPAI,    COBPORATJONS    «=9l31   —   CiTT 

CHARTEB— CONSTBTJCTION. 

In  San  Antonio  City  Charter,  i  16,  para.  1. 

2,  touching  appointive  officers,  the  words  "un- 
lesB  otherwise  provided"  refer  to  other  provi- 
sions made  in  the  charter,  and  not  to  ordinances 
that  may  be  passed. 

TEd.  Note.— For  other  cas^s,  see  Municipal 
Corporations,  Cent.  Dig.  {{  306,  378;  Dec.  Dig. 
<8=s»131.] 

3.  MUNICIPAi  COBPOBATIONS   «s»126  —  COW- 

BTBUCTioN— City  Chabtk»— "OrncKS  or  Em- 
ployment." 
Under  San  Antonio  City  Charter,  S  16,  par. 
3,  providing  for  the  creation  by  the  commission 
of  "offices  and  employments,"  reference  is  not 
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had  to  elective  and  appointiTe  offices  already 
enumerated  and  limited  in  the  charter,  bnt  the 
trords  "offices  or  employment"  are  necessarily 
synonymoua. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporationa,  Cent.  Dig.  §§  298-300 ;  Dec  Dig. 
<8=»12». 

E\>r  other  definitions,  see  Words  and  Phrases, 
First  and  Seqond  Series,  Bmployment;    Office.] 

4.  Mtjnioipai,  Cohpobations  ®=9l68  —  CoN- 

BTBUCTION — CiTT   CHABTER. 

Under  the  City  Charter  o£  San  Antonio,  the 
provisions  giving  the  mayor  "all  powers  and  da- 
ties  not  distribnted  or  assigned  t<'  another  de- 
partment," being  a  general  provision,  will  not 
affect  a  special  provision,  itpction  16,  enumerat- 
ing and  defining  the  nominating  powers  of  the 
mayor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  3T6;  Dec.  Dig.  ■$=> 
168.] 

6.  Afpbai,  and    Brbob   «=9839(1)— Rxtikw— 

MATTXB8  Not  in  Becobd. 
The  appellate  court  will  not  go  outside  of 
the  pleadings  to  inquire  into  matters  not  proper- 
ly before  the  court,   and   which   cannot  affect 
the  questions  involved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3279;  Dee.  Dig.  <8s»839(l).] 

Appeal  from  District  Court,  Bexar  Coun- 
ty;  W.  F.  EzeU,  Judge. 

Action  for  Injunction  by  Bobert  F.  Dbr 
against  Clinton  G.  Brown,  Mayor.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Geo.  H.  Gillette,  Bobt.  O.  Harris,  and  B.  J. 
McMillan,  all  of  Son  Antonio,  for  appellant 
Joseph  Byan,  Frank. H.  Wash,  and  Scott  & 
Dodson,  all  of  San  Antonio,  for  appellee. 

WIS,  C.  J.  This  is  an  application  upon 
the  part  of  appellee  to  obtain  a  writ  of  in- 
jliQctlon  to  restrain  appellant,  as  mayor  of 
the  city  of  San  Antonio,  from  proposing, 
nominating,  or  appointing  any  employfi  in 
tbe  police  and  fire  department.  A  temporary 
writ  of  Injunction  was  granted,  and  from 
the  order  granting  such  writ  this  appeal  bas 
been  perfected. 

For  many  yeans  prior  to  1901,  American 
cities  had  the  reputation,  doubtless  well  earn- 
ed, of  being  the  worst  governed  of  any  found 
in  the  civilized  countries  of  the  world.  The 
ward  system  prevailed;  that  is,  the  city  was 
divided  into  wards,  and  the  citizens  of  each 
ward  elected  their  representative,  or  alder- 
man, in  the  city  council,  which  was  composed 
of  the  mayor  and  the  aldermen  of  the  respec- 
tive wards.  Tbe  mayor,  under  that  form  of 
municipal  government,  was  often  the  only 
officer  elected  by  the  whole  electorate  of  the 
city,  and  the  struggle  for  spoils  among  the 
aldermen  was  the  order  of  tbe  day,  and  trad- 
ing and  trafficking  waa  Indulged  in  so  that 
each  alderman  might  get  his  share  and  could 
have  something  to  point  to  in  bis  ward,  as 
the  evidence  of  his  fitness  for  the  position, 
at  ttie  next  election.  The  term  of  office  of 
each  alderman  was  a  continued  series  of 
strife,  comblnaUon,  and  trading  with  his  fel- 


low members;  the  interests  and  welfare  of 
the  people  at  large  being  almost  entirely  for- 
gotten and  neglected.  The  alderman  had  bis 
eye  to  the  main  chance  for  himself  and,  in- 
stead of  serving  tbe  interests  of  the  public, 
favors  for  the  certain  ward  were  to  be  ob- 
tained which  might  or  might  not  be  of  benefit 
to  the  Inhabitants  thereof,  but  would  have  the 
designed  and  desired  etiect  in  inuring  to  the 
political  welfare  and  benefit  of  the  alder- 
man. The  meetings  of  the  couneil  were  fields 
of  conflict  for  spoils  and,  as  ao  aptly  said 
by  a  newspaper  writer,  "divisive  strife"  at- 
tended the  consideration  of  mtinlcipal  of- 
fairs.  Under  tbe  aldermanic  form  of  gov- 
ernment, the  mayor  was  the  center  of  the 
system,  the  great  dispenser  of  patronage  and 
favors,  and  in  the  charter  of  San  Antonio, 
up  to  June  lrl915,  be  was  clothed  with  the 
authority,  not  only  to  name  all  appointive 
officers,  agents,  employes,  and  servants,  but, 
if  an  elective  officer  died,  refused  to  accept, 
resigned,  or  was  removed,  the  vacancy  was 
filled  by  the  mayor,  subject,  as  to  all  of  them, 
to  confirmation  by  the  council.  Not  only  did 
tbe  mayor  have  the  nomination,  which,  with 
the  usual  subservient  council,  meant  final  ap- 
pointment of  the  officers  named,  bnt  be  was 
given  tbe  autocratic  power  of  discharge  of 
any  appointive  officer,  employe,  agent  or  serv- 
ant of  tbe  city.  He  was  the  absolute  ruler 
of  the  destinies  of  tbe  city,  and,  fortified  as 
he  was  by  the  control  over  tbe  men  employ- 
ed by  tbe  city,  he  held  a  position  well-nigh 
impregnable  against  the  lU-dlrected  and  un- 
organized efforts  of  dissatisfied  voters. 

But  matters  at  last  reached  a  limit,  and 
a  demand  so  strong,  so  well  organized,  bo  po- 
tent in  numbers  and  influence  was  made  that 
an  amendment  to  the  charter  was  adopted, 
which  vitally  and  radically  changed  the  form 
of  government  That  change  was  made  pos- 
sible by  the  act  of  the  Legislature  of  April 
7,  1913,  known  as  the  "Enabling  act,"  and  In 
February,  1914,  the  amendment  was  adopt- 
ed by  the  people  and  was  approved  by  the 
Legislature  in  1915.  This  amendment  became 
a  part  of  the  charter  of  1908  and  as  amended 
Is  now  the  charter  of  the  city  of  San  Antonio. 
In  that  amendment  was  proposed  what  is 
known  as  "commission  government,"  and 
was  adopted,  the  central  and  main  ideas  of 
the  amendment  being  to  constitute  a  govern- 
ment consisting  of  five  commissioners,  and 
it  was  provided  that  the  executive  and  ad- 
ministrative duties,  ipowers,  and  authorities 
should  be  distributed  among  five  depart- 
ments, as  follows: 

"(A)  The  department  of  public  affairs  in  gen- 
eral ;  (B)  the  department  of  taxation ;  (C)  the 
department  of  sanitation,  parka,  and  public 
property;  (D)  the  department  of  streets  and 
public  improvements ;  and  (E)  the  department  of 
fire  and  police." 

The  duties  of  each  commlRsioner  were 
carefully  set  forth  in  the  amendment,  the 
mayor  being  placed  at  the  head  of  the  "De- 
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partment  of  Poblle  Affairs  In  General."  He 
\s  given  general  supervision,  and  oversight 
over  aU  departments,  offices,  officers,  and  em- 
ploy  &  of  the  city.  He  Is  made  chairman  of 
the  board  of  health,  and  is  given  authority 
to  sign  all  contracts  and  obligations  on  the 
part  of  the  city,  to  have  charge  of  and  cause 
to  be  prepared  and  published  all  statements 
and  reports,  to  preside  at  all  meetings  of  the 
commissioners,  and  appoint  committees.  In 
addition,  he  Is  given  all  powers  and  duties 
not  assigned  to  some  other  department.  The 
duties  and  powers  of  each  commissioner  are 
specially  enumerated,  those  of  the  police  and 
fire  commissioner  being  the  enforcement  of 
all  fire  and  police  regulations,  the  supervi- 
sion of  the  police  and  Qre  department,  and 
the  city  pound,  the  lighting  of  the  city,  and 
to  perform  such  other  duties  as  may  be  pro- 
vided by  the  commission.  In  paragraph  8  of 
section  7  of  the  charter,  the  mayor  and  each 
commissioner  Is  given  aU  powers  necessary  or 
incident  to  a  proper  discharge  of  the  duties 
imposed  upon  each  of  them. 

The  commission  form  of  government  was 
tbe  child  of  necessity,  born  in  storm-riven 
Galveston  in  ISOl,  when,  undaunted  by  one 
of  the  greatest  disasters  of  history,  the  ener- 
getic and  nnconquerable  people  of  that  city 
determined  to  build  for  the  future  and  en- 
trench themselves  behind  bulwariis  that  the 
tempest  and  waters  could  not  overcome,  and 
recognized  the  truth  that  the  rehabilitation 
of  the  Island  City  could  never  be  obtained 
through  their  aldermanic  government  The 
citizens  of  that  city  knew  the  shortcomings 
and  inefficiency  of  that  form  of  government, 
and,  so  knowing,  out  of  their  genius  and  in- 
telligence, spurred  on  by  the  exigencies  of 
their  misfortune,  formulated  and  put  into  ef- 
fect the  first  real  commission  government 
created  and  supported  by  the  people  of  any 
community.  The  scheme  was  put  into  form, 
the  city  government  was  divided  into  depart- 
ments, the  head  of  each  department  with  his 
duties  defined,  and  on  April  18,  1901,  the 
charter  was  granted  by  the  Legislature.  The 
people  had  become  so  distrustful  of  men 
elected  by  voters  of  the  city  that  it  was  pro- 
vided in  the  charter  that  of  the  five  commis- 
sioners three  should  be  appointed  by  the  gov- 
ernor. In  that  charter,  the  commissioner 
who  presided  over  the  commission  was  denom- 
inated the  president.  The  power  of  appoint- 
ment and  removal  of  all  employes  was  given 
to  the  commission.  The  charter  was  at- 
tacked as  unconstitutional  by  reason  of  the 
provision  as  to  appointment  of  three  commis- 
sioners by  the  Governor,  but  was  sustained 
by  the  Supreme  Cotirt.  Brown  v.  City  of 
Galveston,  97  Tex.  1,  75  S.  W.  488.  In  that 
charter,  each  of  the  commissioners  was  given 
Ms  department  by  -the  commission,  the  de- 
partments being  those  of  "police  and  flre,"  of 
"streets  and  public  Improvements,"  of  "wa- 
terworks and  sewerage,"  and  of  "finance  and 
terenue."    The  only  appointing  power  given 


the  president  of  the  board  of  commissioners 
was  that  of  special  policemen  in  time  of  out' 
breaks  or  riots.  To  strip  the  mayor  of  bis 
patronage  and  power  was  one  of  the  chief 
alms  of  this  Initial  commission  government. 

The  government  of  Galveston  was  an  un- 
bounded success,  and,  untrammeled  by  poli- 
tics and  patronage,  the  city  rose  as  by  the 
hand  of  magic  from  her  desolated  homes  and 
industries,  and  accomplished  la  her  seawall 
one  of  the  wonders  of  the  world.  Prosperity 
attended  her  efforts,  until,  in  a  few  short 
years,  she  had  obtained  the  position  of  the 
chief  seaport  of  the  South  and  one  of  the 
principal  gateways  of  the  oceans  of  the  earth. 
Soon  other  cities  followed  the  example  set  by 
Galveston,  and  in  all  parts  of  the  American 
Union  commission  governments  were  adopted 
over  the  protests  of  politicians  and  spoils- 
men, and  in  each  of  them  to  a  greater  or  less 
degree  is  the  constant  purpose  evinced  to  re- 
strict the  powers  of  the  mayor,  to  destroy 
one-man  government  and  to  place  the  affairs 
of  each  department  of  municipal  government 
in  the  hands  of  a  responsible  agent,  to  whom 
the  people  can  look  directly  for  the  proper 
administration  of  the  affairs  of  his  depart- 
ment. 

In  the  Galveston  charter,  the  commissioner 
of  the  fire  and  police  department  was  given 
the  authority  to  prepare  and  present  to  the 
board  of  commissioners  the  persons  he  de- 
sired in  his  department,  and  was  ^ven  the 
power  of  suspension  of  any  one  la  his  de- 
partment except  the  cUefs  of  police  and  fire. 

[1]  The  commission  amendment  to  the 
charter  of  San  Antonio  of  1903,  in  its  general 
features,  followed  the  charter  of  Galveston, 
and  it  followed  the  general  purpose  of  every 
commission  charter  in  circumscribing  the  ■ 
power  and  authority  of  the  mayor,  and  plac- 
Izig  thei  powers  of  govertiment  in  the  differ- 
ent commissioners  elected 'by  the  people  of 
the  dty.  This  is  clearly  evidenced  by  para- 
graph 1  of  section  16  of  the  present  charter, 
wherein  it  is  provided: 

"The  mayor  shall  nominate  the  appointive  offi- 
cers, and  such  nomination  shall  be  subject  to 
confirmation  by  a  majority  of  the  remaining 
commissioners,  and  the  mayor  shall  not  vote,  ex- 
cept in  the  case  of  a  tie,  upon  sach  confirma- 
tion." 

In  order  that  there  shoald  be  no  doubt 
as  to  who  are  appointive  within  the  scope'  of 
the  paragraph,  it  is  provided  therein,  im- 
mediately succeeding  the  foregoing: 

"The  appointive  officers  of  the  dty  shall  be 
as  follows:  City  attorney  and  liis  assistants; 
city  physician  and  his  assistants ;  city  audi- 
tor and  his  assistants;  purchasing  agent;  and 
dty  clerk  and  his  assistants." 

The  language  is  plain  and  simple,  and  by 
every  reasonable  inference  denies  the  right 
to  the  mayor  to  name  any  officer  except  those 
enumerated.  There  couid  have  been  no  rea- 
son for  that  enumeration,  except  to  remove 
every  reasonable  doubt  as  to  whom  the  may- 
or could  nominate.  There  could  be  no  ground  ^^^  t 
for  assuming  that  the  language  definin|  wti»,  VjOOQ  IC 
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are  appolntlTe  ofBcera  was  Inserted  In  the 
paragraph,  defining  the  powers  of  the  mayor, 
merely  to  create  those  offices.  But,  even  if 
the  provision  did  create  those  appointive  of- 
fices, It  did  not  alter  tlie  restriction  placed 
upon  the  mayor  of  having  no  power  to  nomi- 
nate, except  as  to  those  appointive  officers 
named.  In  section  7,  paragraph  1,  the  of- 
ficers who  are  required  to  be  electeO  con- 
sist of  the  mayor  and  four  other  commis- 
sioners, and  it  Is  clear  that  they  are  the  only 
elective  officers  for  which  provision  Is  made; 
and  then  In  paragraph  1,  section  16,  herein 
quoted,  the  only  appointive  officers  provided 
for  in  the  charter  are  specifically  named. 
Every  other  person  connected  with  the  ad- 
ministration under  the  charter'  provisions 
must  be  placed  in  the  designation  of  em- 
ploy^. The  charter  could  legally  and  validly 
call  those  employed  uy  the  municipal  corpora- 
tion officers,  employes,  agents,  or  servants, 
and  still  that  would  not  strip  them  of  any 
honors  or  emoluments  or  lessen  their  term  of 
office  under  the  constitution.  The  charter  is 
explicit  as  to  who  are  appointive  officers,  and 
they  could  no  more  be  added  to  or  decreased 
than  could  the  elective  officers  named  there- 
in. The  elective  officers  and  appointive  of- 
ficers are  absolutely  named  and  fixed  by  the 
charter,  and  all  others  connected  with  the 
city  government  must  be  employes,  agents,  or 
servants. 

[2]  Having  absolutely  confined  the  nomina- 
tions of  the  mayor  to  the  appointive  officers, 
and  having  specifically  classified  and  named 
them,  the  succeeding  paragraph  in  section  10 
makes  provision  for  the  appointment  of  the 
other  persons  connected  with  or  employed  by 
the  city  government  The  paragraph  is  as 
follows: 

"Each  member  of  the  commiasion  shall  have 
the  right  to  propose  and  □ominate  all  employes 
In  the  departmeut  tinder  his  special  charge,  un- 
less otherwise  provided,  but  .all  such  nominations 
shall  be  subject  to  the  confirmation  of  the  com- 
missioners by  a  majority  vote  thereof." 

To  hold  that  this  provision  did  not  give 
the  commissioner  of  the  police  and  fire  de- 
partment the  right,  power,  and  authority  to 
nominate  the  men,  for  whose  proper  adminis- 
tration of  the  affairs  of  the  department  he  is 
responsible  to  the  people  who  elected  him, 
would  render  the  provisions  of  the  charter 
farcical  and  absurd.  It  would  be  a  comedy 
to  solemnly  clothe  a  commissioner  with  the 
power  to  appoint  a  messenger  boy,  a  char- 
woman, or  a  Janitor,  and  put  the  appointment 
of  all  men  on  whom  he  must  depend  for  the 
efficiency  of  his  department  in  the  hands  of 
some  one  else.  It  cannot  be  conjectured  that 
such  a  state  of  aflfnlrs  was  ever  contemplated. 
It  is  clear  to  the  mind  of  this  court  that  the 
word,  "employes,"  as  used  in  paragraph  2  of 
section  16  of  the  charter  of  San  Antonio, 
meant  every  one  connected  with  the  police 
and  fire  department  from  the  chiefs  down 
to  the  humblest  employ^.  The  language  of 
paragraphs  1  and  2  of  section  16,  construed 


together,  lead  Itievltably  to  that  conclusion. 
The  words,  "unless  otherwise  provided,"  re- 
fer to  other  provisions  made  in  the  charter, 
and  not  to  ordinances  that  may  be  passed. 
Had  the  reference  been  to  provisions  by 
ordinance  the  charter  would  undoubtedly 
have  so  stated.  The  exception  was  made  to 
cover  the  city  physician  and  his  assistants 
and  the  auditor  and  his  assistants,  which  it 
was  provided  should  be  nominated  by  the 
mayor.  Naturally,  without  that  provision, 
the  city  physician  and  his  assistants  would 
have  been  appointed  by  the  commissioner  of 
the  sanitary  departmeut,  and  the  auditor 
and  his  assistants  by  the  commissioner  of 
taxation ;  but  the  charter  makers  deemed  it 
best  to  place  the  nominating  power  in  the 
hands  of  the  mayor  as  to  those  officers.  In 
section  17,  the  charter  Itself  places  the  em- 
ployes, except  day-laborers,  on  the  same  foot- 
ing as  officers,  by  providing  that  the  appoint-  j 
ments  of  officers  or  employes  shall  be  for  a 
period  of  two  years,  thereby  recognizing  the 
constitutional  provision  that  all  officers  shall 
hold  office  for  the  term  of  two  years.  In 
the  same  section  officers  and  employ^  are 
placed  on  the  same  footing  as  to  removal  or 
discharge,  and  in  the  provision  as  to  salaries, 
taken  with  other  parts  of  the  charter,  recog- 
nition is  had  of  the  fact  that  every  one  con- 
nected with  the  city  administration,  not 
designated  therein  as  an  elective  or  appoint- 
ive officer,  is  an  employ^. 

[3]  The  section  of  the  charter  as  to  the 
elective  officers  of  the  city  is  no  plainer  and 
no  more  explicit  than  the  section  naming 
the  appointive  officers,  and.  If  the  appointive 
officers   whose   nomination   siiall   originate 
with  the  mayor  can  be  added  to  and  increas- 
ed, the  elective  officers  can  be  increased.    In 
no  part  of  the  charter  Is  authority  given  the 
commission  to  increase  the  number  of  the  ap- 
pointive officers  to  be  named  for  appointment 
by  the  mayor,  and  paragraph  one  of  section 
16  definitely  and  finally  names  the  only  ap- 
pointive officers  that  can  l>e  nominated  by 
the  mayor.    It  shows  the  clear  intention  to 
curtail  the  appointive  power  of  the  mayor 
and  take  from  him  the  means  of  fortifying 
himself  in  his  position,  as  In  the  past,  by 
taking  from  him  the  power  to  control  the 
firemen,  policemen,  and  employes  connected 
with  other  departments  of  the  dty  govern- 
ment.   One  of  the  chief  evils  sought  to  be 
removed  by  the  adoption  of  a  commission 
government  would  be  enthroned  in  its  old 
place  under  aldermanlc  government,  and  the 
departmental  heads  be  made  mere  puppets  In 
the  hands  of  the  mayor,  if  the  contention  of 
appellant  should  be  sustained.    Besponsibii- 
Ity  of  each  department  bead  is  a  prime  object 
also  in  commission  government,  and  that  re- 
sponsibility  cannot   in   Justice   be   exacted, 
where  the  department's  efficacy  depends  on 
employes  of  a  mayor  who  may  at  times  l>e 
antagonistic  to  the  head  of  the  department.    ) 
In  paragraph  3  of  section  16,  where  provl^oa  5 
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is  made  for  the  creation  by  tbe  commlsaton  of 
"offices  or  employments,"  reference  cannot  be 
had  to  elective  or  appointive  offices,  for  they 
tiad  already  been  named  and  limited  In  tbe 
charter;  and  the  words,  "offices  or  employ- 
ment," ate  necessarily  synonymoua.  The 
charter  has  seen  pr<9er  to  divide  the  serv- 
ants of  the  dty  Into  elective  and  appointive 
officers,  officers,  employ^  servants,  or  agents, 
and  necessarily  its  provisions  mnst  be  fol- 
lowed. It  would  totally  distort  the  provi- 
sions of  the  charter  and  stultify  and  destroy 
the  ends  of  its  creation.  If,  by  a. vote  of  the 
majority  of  the  commlssionerB,  all  those  des- 
ignated as  employ^  could  be  transformed  in- 
to appointive  officers  to  be  nominated  for 
appointment  by  the  mayor.  The  language  of 
tbe  charter  will  not  bear  such  a  construction, 
and  we  cannot  conceive  that  such  was  tbe 
Intention  of  the  makers  of  the  charter. 

[4]  The  provision  giving  to  and  enjoining 
upon  the  mayor  "all  powers  and  duties  not 
distributed  or  assigned  to  some  other  de- 
partment are  hereby  assigned  to  the  mayor," 
cannot  be  properly  construed  to  destroy  the 
evident  purpose  of  section  16;  for  therein  his 
nominating  powers  are  specially  ennmerated 
and  defined,  and  no  general  provision  can 
naUify,  increase,  or  enlarge  the  terms  of  tbe 
special  provision.  The  special  provisions  as 
to  who  are  the  elective  and  appointive  of- 
ficers must  prevail,  and  no  other  elective  or 
appointive  officers  can  be  added  to  the  list 
named.  Naming  other  employes  "officers" 
does  not  put  them  in  either  class  named  In 
tbe  charter.  This  construction  of  the  char- 
ter provisions  has  been  sustained  by  the  Su- 
preme Court  of  Michigan  In  Burroughs  v. 
Eastman,  93  Mich.  433,  53  N.  W.  532,  wherein 
it  was  held: 

"We  are  of  tbe  opinion  that  plaintiira  counsel 
is  correct  in  his  contention.  The  statute  creat- 
ing the  superior  court  must  be  construed  in  ref- 
erence to  the  provisions  of  the  charter  of  the 
city  of  Grand  Rapids  and  the  police  force  act; 
and  from  an  examination  of  the  three  acts  it 
appears  that  policemen  of  the  city  and  the  po- 
lice officers  are  not  named  in  the  charter,  and 
do  not  come  within  the  designation  of  the  su- 
perior court  act  as  city  officers." 

As  tending  to  show  that,  under  the  term, 
employes,  tbe  charter  included  those  who, 
under  other  circumstances,  would  be  classed 
a<i  officers,  such  as  the  chiefs  of  police  and 
fire  and  other  members  <rf  those  departments, 
it  is  evidently  contemplated  that  some  desig- 
nated as  employes  shall  receive  salaries,  for 
in  the  last  line  of  section  17  it  is  provided: 
"All  salaries  and  wages  of  employes  shall  be 
fixed  by  said  commissioners."  The  word, 
"salary,"  usually  has  reference  to  tbe  re- 
muneration of  one  who  can  appropriately  be 
styled  an  "officer,"  the  word,  "wages,"  apply- 
ing to  tbe  remuneration  of  laborers.  Of 
course,  tlils  distinction  might  be  set  aside  by 
law  under  construction;  but  we  think  that 
lo  view  of  the  fact  that  employes  were  to  be 
appointed  for  two  years,  as  demanded  by  the 
Constitution  of  Texas  for  officers,  and  that 
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they  are  to  receive  salaMe^,  tetids'strbngly  to 
show  that  by  the  term,  "euiploy&i,"  the  char- 
ter meant  all  those  officers  and  members  of 
the  different  city  departments,  except  day- 
laborers.  Tbe  manner  of  choosing  the  elec- 
tive officers  had  been  provided  for,  the  ap- 
pointive officers  had  been  named,  and,  unless 
we  find  In  paragraph  2  of  section  16  author- 
ity for  the  nomination  and  confirmation  of 
those  connected  with  the  different  depart- 
ments as  employes  or  officers,  there  is  no 
nominating  authority  named  in  the  charter. 
The  powers  of  the  mayor  as  to  proposing  the 
names  of  officers  was  fully  defined  and  lim- 
ited in  paragraph  one  of  section  16,  and  the 
object  of  paragraph  two  was  to  define  the 
powers  of  each  of  the  other  commissioners 
as  to  those  who  were  to  execute  and  perform 
the  duties  and  functions  of  each  department. 
Of  course,  the  mayor  is  granted  no  authority 
by  paragraph  2. 

It  is  not  a  question  of  who  are  designated 
as  officers  and  employes  in  decisions  upon 
different  charters  and  statutes,  but  as  to 
who  are  designated  as  officers  and  employes 
under  the  charter  amendmeut  which  went  in- 
to operation  on  June  1,  1915.  Tbe  aim  and 
desire  in  adopting  that  amendment  was  to 
improve  the  dty  government  and  its  admin- 
istration of  municipal  affairs,  and,  if  tlie 
mayor  is  still  the  great  disipenser  of  patron- 
age and  each  department  is  to  be  placed  in 
the  bands  of  men  chosen  by  him,  if  the  in- 
fluence and  power  of  each  head  of  a  depart- 
ment is  to  be  curtailed  until  it  would  be  the 
greatest  injustice  to  hold  him  responsible  for 
the  administration  of  the  affairs  of  his  de- 
partment, then  some  of  the  main  objects  of 
the  amendment  have  been  defeated  and  de- 
stroyed. The  charter,  as  construed  by  ap- 
pellant, might  be  aptly  denominated  rule  by 
an  "autocratic  mayor"  as  defined  by  McQull- 
lln,  Mun.  Corp.  {  93,  but  would  not  be  a  com- 
mission government  Under  the  head  of  gov- 
ernment by  "autocratic  mayor,"  the  author 
says  he  is  given  not  only  the  veto  power,  but 
the  sole  right  to  appoint  and  remove  sub- 
ordinate officials.  That  is  what  the  people  of 
San  Antonio  were  endeavoring  to  escape  when 
they  adopted  the  present  charter.  This  is 
said  by  this  court  with  no  design  of  implying 
that  the  officials  of  San  Antonio  are  willfully 
and  knowingly  endeavoring  to  prevent  the 
charter  from  accompllsblng  its  designed  ends. 
There  is  no  design  to  assail  individuals,  but 
to  show  the  untenabiUty  of  certain  construc- 
tions of  the  charter.  As  stated  by  McQuiUln 
in  bis  work  on  Munidpal  Corporations,  sec- 
tion 92,  the  essential  feature  of  commission 
government  is  to  center  responsibility  and 
render  the  officers  directly  accountable  to 
the  people  by  providing  fewer  head  officers 
and  simplifying  municipal  administration. 

"Tbe  work  of  munidpal  administration  is  ap- 
portioned among  the  commissioners  (five  la  the 
nsual  number),  each  being  the  head  of  a  depart- 
ment for  which  he  is  responsible."      ^,^,„^^^  oy 
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That  Is  the  kind  of  goTemment  sought  by 
the  people  of  San  Antonio  and  that  Is  what 
the  charter,  rightly  construed  and  adminis- 
tered, gives  them.  It  cannot  be  attained  by 
placing  the  selection  of  all  appointive  officers 
and  employes  of  each  department  in  the  dis- 
cretion of  the  mayor.  The  power  of  nom- 
ination carries  with  it  the  power  of  appoint- 
ment and  the  power  of  appointment  of  all 
ofScers  and  employ^  places  the  practical  gov- 
ernment of  the  city  In  the  hands  of  the  may- 
or. The  people  had  thoroughly  tried  that 
form  of  government  and,  rightly  or  wrongly, 
desired  a  change. 

In  the  case  of  Perrett  v.  Wegner,  139  S. 
W.  984,  the  commissioners  sought  to  inter- 
fere with  the  right  of  the  police  and  fire  com- 
missioner to  nominate  the  men  who  were  to 
serve  in  his  department,  and  the  court,  in 
construing  the  charter  of  Galveston,  said: 

"We  think  it  clear  that,  construing  this  sec- 
tion as  a  whole,  it  was  the  intention  of  the  Leg- 
islature in  its  enactment  to  give  to  the  police 
and  fire  commiasioneT  the  right  to  nominate  for 
the  o£Sce  of  the  chief  of  police;  and,  unless 
such  commissioner  failed  or  refused  to  make 
such  nomination  within  the  time  prescribed  in 
said  section,  the  board  of  commissioners  had  no 
right  upon  the  nomination  of  any  other  com- 
missioner to  appoint  any  person  to  said  office." 

Further,  the  court  stated  the  axiomatic 
truth  that: 

"It  is  obvious  that  the  good  of  the  department 
is  subserved  by  entire  harmony  between  the 
chief  and  police  commissioner,  and  its  efficiency 
might  be  greatly  lessened  by  the  appointment  of 
a  chief  objectionable  to  the  police  commission- 
er, and  with  whom  he  could  not  work  in  har- 
mony." 

Co-operation  and  the  utmost  harmony  be- 
tween the  leader  and  those  he  controls  are 
essential  to  the  attainment  of  efiBcient  service 
for  the  public,  and  in  the  light  of  that  truth 
the  charter  gives  the  selection  of  the  mem- 
bers of  the  police  and  fire  forces  to  the  bead 
of  the  department,  who  is  responsible  to  the 
people  who  elected  him.  It  gives  him  the 
selection  of  all  the  force  and  does  not  per- 
petrate a  joke  or  enact  a  farce  by  giving  him 
the  appointment  alone  of  the  housesweep, 
the  messenger  boy,  the  scrubwoman,  and  per- 
chance the  janitor,  with  whom  to  accomplish 
the  ends  for  which  he  was  elected,  and  per- 
haps have  the  chief  of  police  and  fire  chief 
with  all  the  other  members  of  the  depart- 
ment inimical  to  and  arrayed  against  him. 

[6]  Appellee  prayed  that  appellant  be  en- 
joined and  restrained  "from  proposing,  nom- 
inating, or  appointing  any  employ^  in  either 
of  the  departments  of  fire  or  police,  and  fur- 
ther from  submitting  any  such  proposals, 
nominations,  or  appointments  to  said  com- 
missioners of  San  Antonio  for  their  confirma- 
tion." The  court  granted  everything  asked 
by  appellee,  but.  In  addition,  provided  that 
the  order  of  the  court  should  not  be  con- 
strued to  apply  to  the  appointment  of  special 
policemen  temporarily  appointed  by  the  may- 
or as  provided  in  section  25,  which  was  a 


part  of  the  old  charter.  There  was  nothing 
in  the  pleadings  upon  which  to  base  any  ref- 
erence to  section  25,  and  it  can  be  of  no  im- 
portance to  appellee  whether  special  police- 
men should  ttave  Iteen  excepted  or  not.  If 
appellee  is  correct  in  contending  that  section 
25  was  repealed  by  an  adoption  of  the  amend- 
ment, then  it  can  be  of  no  importance  to  any 
one,  and,  if  it  was  not  repealed,  it  does  not 
interfere  with  any  authority  vested  in  appel- 
lee, for  he  is  not  authorized  to  appoint  spe- 
cial policemen.  In  either  event.  It  is  a  mat- 
ter not  properly  before  this  court,  and  it  wUl 
not  go  outside  the  issues  made  by  the  plead- 
ings to  inquire  into  the  existence  or  nonexist- 
ence of  a  matter  that  cannot  possibly  affect 
the  powers  and  prerogatives  of  the  commis- 
sioner of  fire  and  police. 

In  enumerating  the  extraordinary  powers 
given  under  former  charters  to  the  mayor  of 
San  Antonio  and  in  making  animadversions 
upon  the  customs  that  grew  out  of  it,  no  re- 
flection upon  any  person  is  intended,  but  the 
arraignment  is  of  the  system  and  not  of  in- 
dividuals ;  for  most  men  will  use  the  power 
delegated  to  them,  and  a  bad  system  will  In 
the  course  of  events  grow  out  of  such  un- 
limited powers  placed  in  the  hands  of  any 
one  man.  The  people  In  adopting  commis- 
sion form  of  government  have  been  attacking 
a  system  grown  up  and  nurtured  through 
many  years,  and  not  indlvidoala. 

The  judgment  is  affirmed. 


KUEHN  V.  MEREDITH.     (No.  8386.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

June  3,  1916.) 

1.  JUDOMKNT       18=199(3)— RBQUlBlmSB—CoS- 
FOBUITT   TO   VkBDIC!T. 

A  judgment  must  always  follow  the  ver- 
dict, BO  that  where  a  judgment  was  the  only 
one  which  could  have  been  rendered  upon  the 
verdict  returned,  the  appellant  was  not  enti- 
tled to  a  judgment  non  obstante  veredicto  on 
the  groimd  that  the  finding  upon  an  issue  was 
without  evidence  to  support  it. 

[Ed.  Note. — For  other  cases,   see    Judgment. 
Cent  Dig.  {  367;  Dec.  Dig.  <g=199(3).J 

2.  Patents    «=»195— Contbacx— SuFnciENCT 
OF  Evidence. 

In  a  suit  against  plaintiff's  partner  to  re- 
cover an  interest  in  a  patent  issued  to  the  de- 
fendant, evidence  hold  to  sustain  a  finding  tliat 
the  attorney's  fees  for  obtaining  the  patent 
were  not  paid  by  the  partnership  under  an 
agreement  that  the  patent  right  should  become 
the  pioperty  of  the  partnership. 

[Ed.    Note.— For    other    cases,    see    Patents, 
Cent.  Dig.  SS  272-274;  Dea  Dig.  <8=>195.] 

3.  Specific  Perfob>iai7ce  ®=>87— Duties  of 
Plaintiff. 

In  a  suit  for  the  specific  performance  of  a 
contract  whereby  a  patent  issued  to  defendant 
was  to  be  the  property  of  the  partnership  con- 
sisting of  plaintiff  and  defendant,  the  plaintiff 
could  not  recover  where  he  had  not  fully  com- 
plied with  his  obligations  under  the  contract 
and  did  not  offer  to  perform  them  or  show 
any  equitable  excuse  for  his  default;  and  sHch 
rule  applied  notwithstanding  the  plaintiff,  as 
owner  of  an  interest  in  the  partnership,  misrht 
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be  entitled   to  mine  relief  in   •   proper  cR>it 
therefor. 

[F5d.  Note. — For  other  cases,  see  Spedflc  Per- 
formance, Cent.  Dig.  U  225,  23&-241;  Dec. 
Dig.  <8=>87.] 

Appeal  from  District  Court,  Wichita  Coun- 
ty; E.  W.  Nicbolaon,  Judge. 

Action  by  A.  A.  Kuetm  against  J.  D.  Mere- 
dltb.  Judgment  for  defendant,  and  plaintiff 
appeals.    AfiSrmed. 

Martin  It,  AUday,  of  Burkbnmett,  and 
Fitzgerald  &  Cox,  of  Wichita  Falls,  for  ap- 
pellant. E.  H.  EMdIeman,  S.  Heyser,  and 
Chaoncey  &  l>arenport,  all  of  Wichita  Falls, 
for  appellee. 

DUNKLIN,  J.    A.  A.  Euehn  instituted  this 
suit  against  J.  D.  Meredith  to  recover  a  two- 
thirds  interest  in  a  patent  right  device  is- 
sued  by   the   United   States  goveriiment   to 
the  defendant ;    the  device  being  known  as 
pipe  tongs  designed  for  handling  piping  or  \ 
casing  In  oil  wells.    From  a  Judgment  in  fa- 1 
Tor  of  the  defendant,  the  plaintiff  has  ap- 1 
pealed.  { 

The  plaintlfTs  suit  was  predicated  upon  an  ; 
alleged  agreement  on  the  part  of  the  defend- 
ant to  transfer  the  patent  to  the  partnership 
doing  business  under  tlie  firm  name  of  the 
Petrolia  Machine  Shop,  in  consideration  that 
said  Arm  wotild  bear  all  expenses  necessary 
to  obtain  the  patent.  It  was  further  alleged 
that  plaintiff  owned  a  two-thirds  Interest 
in  the  assets  of  the  partnership  firm,  and 
that  the  defendant  owned  the  remaining  one- 
third  interest  therein,  and  that  each  In- 
dividually owned  the  same  proportionate  in- 
terest in  the  patent  right.  According  to  fur- 
ther allegations  in  the  petition  the  partner- 
ship furnished  all  the  money  and  expenses 
necessary  to  obtain  the  patent,  which  was 
later  issued,  but  which  the  defendant  re- 
fused to  transfer  to  the  partnership  firm  in 
accordance  with  his  agreement.  In  its  an- 
swer the  defendant  denied  all  the  material 
allegations  upon  which  tlte  plaintiff's  suit 
vas  based. 

The  case  was  submitted  to  the  Jury  upon 
special  issues,  which  issues,  together  with 
the  answers  thereto,  are  as  follows : 

"Issue  No.  1.  Did,  or  did  not,  the  defendant 
propose  to  plaintifr  that  if  the  money  needed 
to  patent  ue  device  mentioned  in  plaiDtifTs 
petition  would  be  fnmished  by  the  Petrolia 
Mactiine  Shop  that  the  patent  right  to  said  in- 
vention should  become  the  property  of  the  said 
Machine  Shop?    Answer  yes  or  no.     Ana.  Teg. 

"Issue  No.  2.  If  you  answer  the  above  in- 
terrogatory in  the  afSnnative,  then  did,  or  did 
not.  the  plaintiff  agree  to  the  defendant's  prop- 
osition?    Answer  yes  or  no.     Ans.  Yes. 

"Isme  No.  S.  If  yon  answer  tlie  above  Issue 
in  the  affirmative,  then  did,  or  did  not,  the  Ma- 
diioe  Shop  fnrnish  the  money  to  pay  for  the 
patenting  of  said  invention?  Answer  yes  or  no. 
Ans.  No." 

[1]  By  the  first  assignment  appellant  com- 
plains of  the  action  of  the  trial  Judge  In  over- 
nillng  his  motion  for  a  Judgment  in  his  favor, 
Don  obstante  veredicto;  said  assignment  be- 
hig  predicated  npoD  the  contention  that  the 


finding  of  the  Jury  upon  ttie  third  issue  that 
plaintiff  did  not  furnish  the  money  to  pay 
for  the  patent  was  without  any  evidraice  to 
support  it,  and  is  contrary  to  the  undisputed 
evidence.  The  same  contention  is  presented 
by  other  assignments  attacking  the  same  find- 
ing of  the  Jury,  which  assigmnents  were  urg- 
ed in  plaintiff's  motion  for  a  new  trial  as  a 
reason  why  the  Judgment  should  be  set  aside. 

Even  though  appellant's  contention  were 
true,  the  first  assignment  would  be  overruled 
for  the  reason  that  under  our  practice  the 
Judgment  must  always  follow  the  verdict, 
and  no  other  Judgment  than  the  one  render- 
ed could  have  been  rendered  upon  the  verdict 
returned.  Ablowleh  v.  Greenville  Nat.  Bank, 
96  Tex.  429,  67  S.  W.  79,  881. 

[2]  In  considering  the  other  assignments 
we  have  carefully  reviewed  the  evidence 
and  have  reached  the  conclusion  that  the 
same  must  be  overruled.  It  would  serve  iio 
useful  purpose  to  review  the  evidence  at 
length,  but  we  will  notice  the  principal  fea- 
tures of  it  only.  The  evidence  shows  that  the 
expenses  incurred  for  models,  forms,  eta, 
necessary  to  procure  the  issuance  of  the  pat- 
ent, and  amounting  to  some  $70,  were  paid 
by  the  partnership  firm,  and  that  in  addition 
to  that  expense  the  sum  of  |76  was  paid  to 
attorneys  in  Washington  as  a  fee  for  their 
services  in  procuring  the  issuance  of  the  pat- 
ent The  chief  controversy  turns  upon  ttie 
question  whether  or  not  those  attorneys'  fees 
were  paid  by  the  defendant*  Meredith  or  by 
the  partnership  firm.  The  evidence  shows 
without  controversy  that  the  attorneys'  fees 
were  paid  with  money  drawn  out  of  the  bank 
to  the  credit  of  the  firm,  and  upon  checks 
with  the  firm  name  signed  thereto,  payable 
to  Meredith,  two  of  which  checks,  one  tor 
$35  and  the  other  for  $20,  were  drawn  by  ^he 
defendant  Meredith,  while  according  to  some 
of  the  testimony  another  check  for  $20  was 
drawn  by  plaintiff,  and  according  to  othor 
testimony  was  drawn  by  the  defendant  The 
evidence  conclusively  shows  that  under  ::he 
partnership  agreement  between  the  members 
of  the  firm,  the  defendant  was  allowed  a 
salary  ont  of  tne  partnership  assets  of  $76 
per  month,  but  $25  per  month  of  said  salai7 
had  been  left  to  his  credit  for  several  months 
preceding  the  date  of  payment  of  said  at- 
torneys' fees.  At  the  time  the  checks  with 
which  to  pay  the  attorneys'  fees  were  drawn 
by  Meredith,  he  was  the  bookkeeper  of  the 
firm  and  had  the  right  to  check  money  out  of 
the  bank  to  Its  credit  According  to  his  tes- 
timony the  $75  so  checked  out  of  the  bank 
and  used  in  the  payment  of  the  attorneys' 
fees  was  charged  against  his  account  for 
salary,  leaving  a  balance  still  due  him  by 
the  firm.  It  appears  further  that  prior  to  the 
trial  of  this  suit,  there  had  been  a  trial  of 
another  suit  Instituted  for  the  purpose  of 
settlement  of  the  affairs  of  the  partnership 
between  the  plaintiff  and  the  defendant.  Ac- 
cording to  the  testimony  of  the  defendant^V 
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In  the  accounting  tbey  bad  in  that  Bait,  he 
was  charged  by  Knebn  with  the  three  checks 
aggregating  $75  used  for  the  payment  of  the 
attorneya'  fees.  The  testimony  of  one  of 
Meredith's  attorneys,  who  represented  him 
la  that  suit,  tends  in  some  measure  to  cor- 
roborate the  testimony  of  Meredith  upon  that 
issue.  The  evidence  offered  by  the  plaintiff 
tended  strongly  to  controvert  the  testimony 
of  Meredith,  particularly  ta  the  fact,  which 
Is  shown  without  dispute,  that  the  books  of 
account  kept  by  the  firm  did  not  show  the 
dbecks  given  In  the  firm  name  to  pay  thi>  at- 
torneys' fees  were  ever  entered  as  a  charge 
against  Meredith.  But  according  to  Mere- 
dith's testimony  the  t>ooks  were  not  correctly 
kept,  and  to  corroborate  that  statement  he 
cited  the  fact  that  another  Item  of  even  a 
larger  amount,  which  was  properly  chaige- 
able  against  him,  was  not  so  entered  upon 
the  books. 

The  explanation  given  by  Meredith  as  to 
the  manner  In  which  the  firm  was  to  be  reim- 
bursed for  the  expenses  incurred  by  it  for 
forms,  models,  etc.,  is  rather  Indefinite  and 
seems  to  be  predicated  upon  liis  contention 
that  the  agreement  between  lilm  and  the 
firm  relative  to  famishing  the  money  with 
wtilch  to  procure  the  patent  was  that  he  and 
the  firm  were  each  to  share  in  the  profits 
realized  from  the  manufacture  and  sale  of 
the  tongs  after  the  patent  had  been  procured, 
but  that  the  firm  was  not  to  have  any  inter- 
est in  the  patent  right  itself. 

In  view  of  the  foregoing  observations,  we 
cannot  agree  with  appellant  in  his  contention 
tliat  the  evidence  shows  without  controversy 
that  the  attorneys'  tees  were  paid  by  the 
partnership  firm,  or  that  the  evidence  so 
strongly  preponderated  in  his  favor  upon  that 
lasue  as  to  require  a  reversal  of  the  Judg- 
ment, and,  accordingly,  the  assignments  of 
error  now  under  discussion  must  be  over- 
ruled. 

[<]  It  is  insisted  further  that  aa  the  Jury 
found  tliat  the  defendant  and  the  partnership 
firm  entered  Into  an  agreement  by  the  terms 
of  wlilch  the  firm  would  furnish -the  money 
to  pay  the  attorneys'  fees  and  all  other  ex- 
penses, and  as  there  was  no  finding  by  the 
Jury  nor  evidence  to  show  that  the  firm  had 
ever  refused  to  pay  said  attorneys'  fees,  the 
plaintiff  was  entitled  to  recover  a  two-thirds 
interest  in  the  patent  right,  notwithstanding 
the  finding  of  the  Jury  upon  the  third  special 
issue. 

This  assignment  is  overruled  for  the  rea- 
son that  tlie  suit  was  for  the  specific  per- 
formance of  the  contract  which  the  Jury 
found  was  in  fact  entered  into  between  the 
parties,  and  It  is  too  well  settled  to  need 
the  citation  of  authorities  that  in  such  a  suit 
plaintiff  cannot  recover  where  It  is  shown 
that  he  himself  has  not  fully  compiled  with, 
his  obligations  under  the  contract,  and  does 
not  offer  to  perform  the  same  and  has  not 


shown  any  equitable  excuse  for  saCh  de- 
fault on  his  part  And  this  rule  is  con- 
trolling in  the  present  suit,  notwithstanding 
the  fact  that  it  was  conclusively  shown  that 
the  firm  did  furnish  approximately  one-half 
of  the  expenses  necessary  to  procure  the 
patent,  and  that,  therefore,  plaintiff,  as  the 
owner  of  two-thirds  Interest  in  the  partner- 
ship, perhaps  would  be  entitled  to  some  relief 
by  reason  of  that  fact  in  a  proi>er  suit  there- 
for. 

For  the  reasons  Indicated,  the  Judgment 
is  affirmed. 


NBVII/L  T.  GTJLF,  O.  &  S.  P.  RT.  00.  • 
(No.  8867.) 

«3ourt  of  Civil  Appeals  of  Texas.    Ft  Worti. 

April  22,  1016.    Rehearing  Denied 

May  27,  1016.) 

1.  Gabbiers  «s»284(1)— Carbiaok  or  Pabseit- 
OERs  —  Oabe  RaqniBBD  —  Injuby  fbou  F'ki^ 
LOW  Passengeb. 

It  is  the  absolute  duty  of  a  carrier  of  passen- 
gers to  protect  them,  in  so  far  as  it  can  be  done 
by  the  exercise  of  the  highest  degree  of  care, 
from  the  willful  misconduct  and  violence  of  their 
fellow  passengers  and  strangers. 

[Ed.    Note. — For    other    cases,    see   Carriers, 
Cent  Dig.  gi  1125,  1127 ;   Dec.  Dig.  «8=»284(l).l 

2.  Cabbiebs  ig=3320(e)— News  Agent— Iwjttbt 
BY  Pasbenoeb. 

Consideruig  a  news  agent  as  a  passenger, 
and  unless  bis  right  of  recovery  bad  lieen  taken 
away  by  virtue  of  a  release  executed  to  his  em- 
ployer and  for  the  benefit  of  the  defendant  road, 
evidence  in  his  action  for  damages  for  injury 
by  a  passenger  held  to  make  the  conductor's  neg- 
ligence, in  failing  to  protect  him  therefrom,  a 
question  for  the  jury. 

[EH.    Note.— For    other   cases,   see    Carriers, 
Cent  Dig.  H  1126,  1324;   Dec  Dig.  «fc=»320(6)J 

3.  Tbiai.  €=948  —  Reception  of  Evidence  — 
Evidence  iNADiassiBUt  in  Pabt. 

Where  certain  parts  of  the  excluded  testimo- 
ny were  subject  to  the  objection  that  it  was 
hearsay  and  inadmissible,  it  could  not  be  held 
that  the  court  erred  in  excluding  it  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {  120;    Dec.  Dig.  «=>48.] 

4.  CabbiAbs  $=3320(6)— AonoiT  tob  Irjuby— 
Taking  Case  fboic  Juby. 

Where  the  evidence  t>earing  upon  a  rail- 
road's negligence  favorable  to  ue  plaintiff  su- 
ing for  injury  by  a  passenger,  discarding  aU 
evidence  favorable  to  the  defendant  was  suffi- 
cient to  support  a  verdict  for  the  plaintiff,  the 
issue  of  defendant's  liability  was  for  the  jury. 

[Ed.    Note.— F'or    other    cases,    see    Carriers, 
Cent  Dig.  S8  1126,  1324;  Dec.  Dig.  <8=>320(6).] 

5.  Carriers  ®=»241— Passenger— Rei.ation— 
News  Agent. 

Under  the  state  or  local  law,  a  news  agent 
employed  by  a  news  service  and  entitled  under  a 
contract  between  his  employer  and  the  road  t* 
free  transportation  upon  passenger  trains,  was 
entitled  to  the  rights,  privileges,  and  protectioB 
of  a  passenger. 

[Ed.    Note.— For    other   cases,   see   Oarrienb 
Cent  Dig.  S§  977-070;   Dec.  Dig.  <S=»241.1 

6.  Carriers  <S=»307(5)— Passenqebs— BIxkhp- 
TioN  FROM  Liability— Validity. 

A  news  agent  entitled  under  state  law  to  the 
right  of  a  passenger,  even  though  riding  on  a 
pass  or  accepting  free  transportation  under  aa 
arrangement  between  his  employer  and  defend 
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■ant  road,  upon  the  conditioii  that  it  would  be 
reKeved  from  Uability  for  injury  from  its  negli- 
ftnce,  waa  not  precluded  under  the  state  law 
from  recovering  damages  for  such  iajary. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  8  1256;   Dec.  Dig.  <8=s>307(5).] 

T.  Gakkiebs  «=>234— Oontbact  of  Tbanbfob- 
TATioN — ^What  Law  Governs— Evidence. 
A  contract  or  agreement  of  release  by  a  news 
agent  to  his  employer  and  inuring  to  railroads, 
made  in  Texas  where  both  the  agent  and  the  de- 
fendant road  resided,  relating  to  the  agent's 
transportation  on  defendant's  trains,  to  be  per- 
formed partly  in  that  state  and  partly  in  other 
ctatea,  would  be  assumed  to  be  intended  to  be 
performed,  in  part  at  least,  under  circumstances 
inTolving  interstate  transportation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
C«it.  Dig.  {§  965,  1263,  1538;  Dec.  Dig.  <S=» 
234.] 

8.  Cabbikbs  ^=3234— Passenoebs— Existcnoe 
OT  Reiatiow— What  Law  Oovkbnb. 

Whether  agreement  of  a  news  agent,  trarel- 
iag  under  a  contntct  of  interstate  carriage,  with 
defendant  road  releasing  claims  for  injury  exe- 
ented  to  his  employer,  inured  to  the  roads  over 
whose  linet  he  might  travel  under  his  employ- 
ment, was  to  be  determined  by  the  federal  law. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ii  966,  1268,  1538;  Dec.  Dig.  <8=s> 
234.] 

9.  Cabbikbs  ^=9307(1)  —  Neouoenck  —  Con- 
tract ExEitpnoN8»-NEWB  Agent— "Passen- 

OEB." 

A  news  agent  in  the  employ  of  a  news  serv- 
ice, under  whose  contracts  he  had  a  right  to 
transportation  on  defendant's  passenger  trains 
eo^nged  in  interstate  commerce,  and  who,  on  en- 
tering into  such  service,  executed  a  release  of 
liability  for  personal  injuries  of  all  kinds  sus- 
tained in  the  course  of  his  employment,  whether 
the  result  of  the  negligence  of  any  railroad  or 
Dot,  innring  to  the  benefit  of  such  roads,  was 
not  a  passenger,  and  hence  not  entitled  to  the 
benefit  of  the  inhibition  against  stipulations  of 
special  contracts  limiting  the  liability  of  ear- 
ners for  damages  arising  out  of  negligence  of 
their  employes. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1262;  Dec  Dig.  «=>307(1). 

For  other  definitions,  see  Words  and  Phrases, 
Fitst  and  Second  Series,  Passenger.] 

Buck,  J.,  dissenting  in  part 

Appeal  from  District  Coart,  Johnson  Coun- 
ty; O.  L.  Lockett,  Judge. 

Action  by  Old  D.  NeviU  against  the  Gulf, 
Colorado  So  Santa  F6  Railway  Company, 
lodgment  for  defendant  on  directed  verdict, 
and  plaintiff  appeals.    AflSrmed. 

Johnson  &  Harrell  and  S.  C.  Padelford,  all 
of  Qebarne,  for  appellant  Brown  &  Lockett, 
of  Cleburne,  and  Lee,  Lomax  &  Smith,  of  Ft. 
Worth,  for  appellee. 

BDCK.  J.  Old  D.  NeviU  filed  suit  against 
the  Gulf,  Colorado  &  Saata  Fe  Railway  Com- 
mny  for  damages,  alleging:  That  on  Novem- 
ber 2,  1912,  be  was  engaged  as  a  news  agent, 
or  "butcher,"  on  defendant's  train  running 
from  Ft  W(Wtb,  Tex.,  to  Purcell,  OkL  That 
be  was  a  passenger  on  the  said  train  during 
the  time  he  was  engaged  In  said  business  of 
Tmtcher,"  and  his  duties  being  to  sell  papers, 
magazines,  books,  fruits,  candles,  etc.,  on  the 


train  of  defendant  for  wbat  la  known  as  ths 
Fred  Harvey  News  Service.  That  prior  to 
said  November  2d  defendant  entered  into  a 
contract  with  said  news  service  for  valuable 
consideration,  by  the  terms  of  which  contract 
the  said  Fred  Harvey  News  Service  had  the 
privilege  and  right  to  sell  Its  wares  on  the  dif- 
ferent passenger  trains  of  the  defendant  la 
Texas  and  Oklahoma,  and  especially  on  the 
train  referred  to  In  these  pleadings,  and  that 
under  said  contract  Its  employes  could  have 
and  did  have  a  transportation  right  over  tbe 
lines  and  on  all  passenger  trains  of  the  de- 
fendant, and  tbat  the  said  employes  of  the 
said  news  service  company  did,  and  would, 
have  the  right  to  canvass  said  trains  in  sell- 
ing Its  articles  and  wares,  and  that  by  vir- 
tue of  said  contract  the  employ^  of  said 
news  service  company  for  valuable  consid- 
eration were  permitted  to  ride  on  the  defend- 
ant's passenger  trains  aforesaid,  and  that  all 
the  rights  and  privileges  of  a  passenger  were 
conferred  upon  said  employes  of  the  news 
service  company  while  they  were  on  said 
trains.  That  on  November  2,  1912,  while 
plaintiff  was  traveling  on  defendant's  train, 
as  a  passenger  from  Ft  Worth,  Tex.,  one 
Val  MuUlns  was  on  said  train,  having  board- 
ed tlfe  same  at  Ft.  Worth,  for  Ardmore,  Okl. 
That  while  the  plaintiff  was  In  the  discharge 
of  his  duties  as  a  passenger  and  as  the  agent 
and  employe  of  said  Fred  Harvey  News  Serv- 
ice, and  while  he  was  going  through  the  car 
and  coach  upon  which  the  said  Yal  Mulllns 
was  being  carried  and  was  traveling  as  a 
passenger,  and  while  be  was  in  the  county  of 
Cooke,  state  of  Texas,  said  Val  Mulllns  In- 
sulted him,  and  threatened  violence  to  plain- 
tiff, and  threatened  that,  if  plaintiff  should 
come  back  into  the  coach  where  be,  the  said 
Mulllns,  was,  he  would  throw  him  out  of 
said  car  and  would  Injure  him,  after  they 
had  crossed  Red  River  and  gotten  Into  Okla- 
homa. That,  at  the  time  this  threat  was 
made,  Val  Mulllns  was  angry.  That  plain- 
tiff immediately  went  to  the  conductor  of  de- 
fendant's train  and  reported  what  Val  Mul- 
llns had  said,  and  asked  the  protection  of  the 
conductor.  That  the  conductor  then  ordered 
and  directed  the  plaintiff  to  go  hack  through 
said  car  where  Val  Mulllns  was  and  to  attend 
to  his  business,  and  not  to  pay  any  attention 
whatever  to  said  Mulllns.  That  said  con- 
ductor did  not  go  with  plaintUf,  or  in  any 
way  protect,  or  attempt  to  protect,  the  plain- 
tiff from  the  threatened  violence  on  the  part 
of  said  Val  Mulllns.  That,  in  accordance 
with  the  direction  and  Instructions  of  the 
conductor,  plaintiff,  while  tbe  train  was  pass- 
ing through  Love  county  Okl.,  went  back  in- 
to the  coach  where  Val  Mulllns  was,  and  pro- 
ceeded to  perform  the  duties  connected  with 
bis  business  as  a  news  agent.  That  in  so  do- 
ing he  did  not  notice,  or  speak  to,  or  do  any- 
thing to,  the  said  Mulllns,  but,  after  he  had 
passed  said  Mulllns  In  said  car,  Mulllns  arose 

r4)y 


^saToT  other  cases  •••  aam*  topic  and  KBT-NTT^BBR  In  all  Kej-NombeNd  Digests  and  Indexes 


Google 


390 


187  SOUTHWESTERN  REPORTEH 


(Tex. 


from  his  seat  and,  wltb  a  show  of  great  an- 
ger, grabbed  the  plaintiff,  and  pulled  out  a 
very  large  pistol,  or  six-shooter,  and  hit  plain- 
tiff over  the  head  several  times,  cutting 
through  the  scalp  and  Injuring  the  bone, 
knocking  plaintiff  down.  That,  as  plaintiff  at- 
tempted to  defend  himself,  the  said  Val 
Mulllns  shot  the  plaintiff  In  his  left  arm  and 
right  leg,  thereby  Injuring  and  crushing  his 
shoulder  and  hip.  That  Val  Mulllns  was  a 
very  large  muscular,  and  active  man,  and 
that  plaintiff  was  a  small  man  and  very  much 
inferior  In  strength  and  size  to  said  Mulllns. 

Plaintiff  further  alleged  that,  because  of 
the  injuries  aforesaid,  he  was  permanently 
Incapacitated  from  performing  his  accus- 
tomed duties,  or  any  other  similar  labor. 
Plaintiff  further  alleged  that  the  defendant 
railway  company,  and  its  conductor  and 
brakeman  In  charge  of  the  train,  knew  that 
Mulling  was  a  dangerous  and  quarrelsome 
man,  and  knew  that  he  was  under  the  influ- 
ence of  intoxicating  liquors,  and  that  while 
he  was  under  such  Influence  he  was  a  very 
dangerous  man,  and  that  he  would  in  all 
probability  carry  into  effect  any  threats  made 
at  such  time,  and  that  the  defendant  and  said 
employes  were  negligent  in  failing  to  take 
the  proper  and  necessary  steps  to  protect 
plaintiff  from  the  threatened  violence  at  the 
hands  of  Val  Mulllna  It  was  further  alleged 
that  plaintiff  did  not  know  of  the  character 
and  disposition  of  Val  Mulllns.  Damages 
were  alleged  In  the  aggregate  sum  of  $50,000 
covering  loss  of  time,  pain  and  suffering,  med- 
ical services,  hospital  fees,  and  nurse  hire, 
etc. 

Defendant  answered,  and,  after  general  de- 
murrer and  special  exception,  answered  in 
substance:  That  plaintiff  did  not  have  the 
rights  and  privileges  of  a  passenger  while  on 
the  defendant's  train.  That  the  defendant, 
by  virtue  of  the  contract  between  it  and 
Fred  Harvey,  permitted  the  plaintiff  to  travel 
on  its  trains  as  a  news  "butcher"  from  Ft. 
Worth,  Tex.,  to  Newton,  Ean.,  and  while  Val 
Mulllns  was  on  said  train,  accompanied  by 
his  wife  and  another  lady,  and  occupying  the 
rear  seats  in  the  chair  car  of  snld  train, 
plaintiff  had  repeatedly  approached  the  la- 
dles who  accompanied  said  Mulllns,  offering 
them  his  fruits  and  other  merchandise,  and 
insisting  upon  their  purchasing  from  him, 
and  had  been  advised  by  the  ladles  that  they 
did  not  care  to  make  such  purchases.  That 
the  plaintiff  sat  on  the  arm  of  the  chair  or 
seat  occupied  by  said  ladles,  and  used  famil- 
iar and  Insulting  language  to  them,  calling 
them  "girlies,"  etc.,  whereupon  Mulllns  told 
plaintiff  that  they  did  not  wish  to  buy  any 
of  his  wares  and  that  there  was  no  occasion 
for  plaintiff  to  come  where  they  were  any 
more.  But  the  plaintiff  persisted  in  his  at- 
tention to  the  ladles  and  in  his  offensive  and 
familiar  conduct  towards  them,  and  the  said 
Mulllns  told  the  plaintiff  that  if  he  continued 
to  annoy  them  he,  Mulllns,  would  give  plain- 


tiff a  kick  after  they  crossed  Red  river.  That, 
after  this  conversation  with  Mulllns,  plain- 
tiff came  to  defendant's  condnctor  and  asked 
him  if  anybody  had  the  right  to  tell  bim, 
plaintiff,  not  to  go  through  the  whole  train. 
to  which  defendant's  conductor  replied  that 
"he  did  not  think  so."  Thereafter  plaintiff 
advised  the  said  conductor  that  he  had  been 
directed  by  Mulllns  not  to  come  back  to  where 
Mulllns  was  and  not  to  bother  him  any  more, 
whereupon  defendant's  conductor  told  the 
plaintiff  that  Mulllns  was  going  to  leave  the 
train  pretty  soon,  and  directed  the  plaintiff 
to  leave  said  Mulllns  alone,  and  not  to  bother 
him.  Defendant  further  alleged  that,  In  dis- 
regard of  the  direction  given  by  the  conduc- 
tor, plaintiff  continued  to  go  In  that  portion 
of  the  car  where  said  Mulllns  was,  and  when 
near  the  town  of  Marietta,  OkL,  plaintiff  ap- 
proadied  said  Mulllns  and  renewed  the  diffi- 
culty with  him,  and  struck  and  stabbed  the 
said  Mulllns  with  a  knife,  and  that  the  In- 
juries received  by  plaintiff  were  received  in 
the  difficulty  pi-ovoked  and  brought  on  by 
plaintiff,  and  not  because  of  any  negligence 
of  defendant  or  its  employes. 

Defendant  specially  pleaded  that  at  the 
time  plaintiff  entered  the  service  of  the  Fred 
Harvey  C!ompany,  and  a^  one  of  the  consid- 
erations for  entering  said  service,  he,  plain- 
tiff, executed  on,  to  wit,  October  0,  1012,  a 
certain  release  which  recited  that  the  employ- 
ment of  plaintiff  by  the  said  Fred  Harvey 
Ck)mpany  was  made  upon  the  condition  of  his 
executing  said  release  and  agreement.  Said 
release  reads,  in  part,  as  follows: 

"Now,  therefore,  in  consideration  of  the  prem- 
ises and  of  my  said  employment  and  of  beini; 
carried  on  the  cars  of  said  companies  as  such 
news  agrent  under  said  contracts  where  my  busi- 
ness or  employment  under  the  direction  of  the 
said  Fred  Harvey  may  call  me,  I  do  hereby  as- 
sume all  risks  of  accidents  and  injuries  of  ever; 
kind  which  I  shall  meet  or  sustain  in  the  course 
of  my  employment,  or  which  may  occur  to  me 
on  any  of  said  railroads  on  which  I  may  be  by 
virtue  of  my  employment,  whether  such  accident 
or  injury  be  occasioned  or  result  from  the  gross 
or  other  negligence  of  any  corporation  or  person 
engaged  in  any  manner  in  operating  any  sach 
railroad,  or  any  employ^  of  any  such  corpora- 
tion or  person,  or  otherwise,  and  whether  re- 
sulting in  my  death  or  otherwise;  and  neither 
said  Fred  Hai-vey,  its  successors,  or  assigns  in 
business,  or  any  of  said  railroad  companies,  in- 
cluding the  receiver  thereof,  shall  be  liable  to  me 
or  to  my  personal  representatives,  or  to  any  oth- 
er person  claiming  under  me,  in  any  manner  for 
any  injury  or  damage  that  may  happen  to  me  by 
reason  of  such  accidents  or  injuries;  and  I  here- 
by agree  to  indemnify  and  save  harmless  the 
said  Fred  Harvey,  its  successors  and  assies 
in  business,  of  and  from  any  and  all  claima 
which  may  be  made  against  it  or  them,  or  its 
property,  by  any  corporation  or  person  under 
any  agreement  which  it  has  made  or  may  here- 
after make  arising  out  of  any  claim  or  recovery 
upon  my  part  or  the  part  of  my  representatirea 
for  damages  sustained  by  reason  of  mj  injury  or 
death,  whether  such  injury  or  death  reaolt  from 
the  gross  negligence  of  any  person  or  corpora- 
tion or  any  employ^  of  any  person  or  corpora- 
tion or  otherwise." 

Supplemental  pleadings  were  filed  by  bot, 
plaintiff  and  defendant,  but  we  think 
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above  statement  of  Issues  made  by  the  plead- 
ings Is  sufficient  for  the  purpose  of  this  opiu- 
ion.  After  the  submission  of  the  cause  to  a 
jury  and  the  Introduction  of  evidence,  the 
court  gave  the  follovrlng  instruction: 

"The  court  instmcta  you  to  return  a  verdict 
in  this  case  in  favor  of  the  defendant,  the  Gulf, 
Colorado  &  Santa  Fd  Railway  Company.  The 
court   gives   this   instruction  for  two   reasons: 

(1)  Bemuse  the  evidence  in  this  case  fails  to 
show  any  liability  on  the  part  of  the  defendant ; 
and  &)  if  there  was  any  evidence  of  the  defend- 
ant's linbility,  the  case  of  Northern  Pacific  v. 
Adams,  102  tj.  S.  440, 24  Sup.  Ct.  408^  48  L.  Ed. 
513,  holds  that  (under)  the  plaintiff^s  contract 
with  the  news  company  agrees  (agreeing)  to  re- 
lieve said  news  company  and  the  railroad  upon 
which  plaintiff  was  allowed  free  of  paying  any 
fare,  that  plaintiff  would  assume  the  risk  of  any 
injury  occurring  to  him,  and  under  said  deci- 
sion plaintiff  cannot  recover  in  this  case." 

The  Jury  having  returned  a  verdict  for  de- 
fendant in  response  to  the  court's  instruc- 
tion, and  judgment  having  been  rendered 
thereon,  the  plaintiff  appeals. 

In  order  to  determine  the  question  of 
whether  or  not  the  court  was  authorized  to 
peremptorily  instruct  a  verdict  for  defend- 
ant, we  will  have  to  decide:  (1)  Whether 
plaintliX  stated  a  cause  of  action  in  his  plead- 
ings, regarding  plaintiff  as  a  passenger,  and 

(2)  whether  the  evidence,  given  a  construc- 
tion most  favorable  to  plaintiff,  sustains  the 
allegations  pleaded. 

[1]  Plalntifr  alleged  that  he  was  a  passen- 
ger and  entitled  to  the  privileges  and  rights 
of,  and  that  degree  of  care  due  a  passenger. 
As  is  said  in  the  recent  and  valuable  work  of 
Moore  on  Carriers,  vol.  2,  p.  1146,  S  26: 

"It  has  been  steadily  maintained  by  the  courts 
that  It  is  the  absolute  duty  of  a  carrier  of  pas- 
sengers to  protect  them,  in  so  far  as  this  can  be 
done  by  the  exercise  of  the  highest  degree  of 
care,  from  the  negligence,  willful  misconduct, 
violence,  insult,  and  iU  treatment  of  its  servants, 
while  performing  the  contract  of  carriage,  and 
from  the  violence  and  insults  of  their  fellow 
passengers  and  strangers,  so  far  as  practicable; 
and  whether  this  duty  arises  from  contract  or 
from  the  nature  of  the  employment  becomes  un- 
important, since  the  duty  goes  with  the  carrier's 
contract,  however  made,  whereby  the  relation  of 
carrier  and  passenger  is  established.  The  law 
seems  to  be  now  well  settled  that  the  carrier  is 
obliged  to  protect  its  passenger  from  violence 
and  insult,  from  whatever  source  arising.  It  is 
not  regarded  as  an  insurer  of  its  passenger's 
safety  against  every  possible  source  of  danger, 
bot  it  is  bound  to  use  all  such  reasonable  precau- 
tions, as  human  judgment  and  foresight  are  ca- 
pable of,  to  make  its  passenger's  journey  safe 
and  comfortable." 

See,  also,  Dallas  Consolidated  Electric 
Street  Ky,  Co.  v.  Gllmore,  138  S.  W.  1134; 
Dillingham  v.  Kussell,  73  Tex.  47,  11  S.  W. 
139,  3  L.  B.  A.  634,  16  Am.  St  Bep.  763;  By. 
T.  Mackie,  71  Tex  491,  9  S.  W.  451,  1  L.  B. 
A.  667,  10  Am.  St  Bep.  766;  Hutchinson  on 
Carriers  (2d  Ed.)  p.  626,  {  548  et  seq. ;  T.  & 
P.  By.  V.  Johnson,  2  Wlllson,  Civ.  Cas.  Ct 
App.  I  188;  T.  &  P.  By.  v.  Hughes,  41  S.  W. 
S21;  11,  K.  &  T.  By.  v.  Gerreu,  67  Tex.  Civ. 
App.  34,  121  S.  W.  905;  G.,  0.  &  S.  F.  By. 
v.  Bell,  165  S.  W.  1. 

{2-4]  The  next  anestioa  for  ouc  oonsldera- 


tion  is,  did  the  plaintttTs  evidence,  taken  in 
its  strongest  probative  effect,  make  out  a 
prima  fticle  case  of  negligence  on  the  part 
of  the  conductor,  in  falling  to  exercise  that 
high  degree  of  care  due  a  passenger  to  pro- 
tect him  from  threatened  injury  at  the  hands 
of  a  fellow  passenger?  FlalntlCt  testified  up- 
on this  question,  in  part  as  follows: 

"I  got  on  the  train  about  8:20  or  8:30  that 
night;  thb  train  was  bound  for  the  north,  to 
Gainesville,  Marrietta,  Ardmore,  and  other 
towns  north  and  to  Newton,  Kan.  I  had  my 
magaaines,  books,  candies,  fruits,  tobaccos,  chew- 
ing gum,  etc.,  on  the  train  and  had  them  in 
the  smoker  in  a  place  that  is  set  apart  for  that 
purpose.  1  was  allowed  to  occupy  two  seats 
in  the  rear  end  of  the  smoker,  had  two  seats 
turned  facing  each  other,  and  had  my  stuff  on 
them.  The  'news  butch'  is  allowed  to  occupy 
two  seats  and  no  more  with  his  wares  and  goods 
that  he  has  for  sale  on  the  train,  and  I  had 
my  stuff  on  these  two  seats.  •  *  •  On  the 
occasion  in  question  I  was  on  passenger  train 
No.  6,  belontdng  to  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Company.  After  we  left  Ft.  Worth, 
I  worked  my  train  between  stations  in  the  nsoal 
way  that  I  have  described  above.  I  would  just 
go  through  the  train  with  my  papers,  books, 
magazines,  candies,  and  things,  and  call  them 
out  to  the  passengers.  Just  after  leaving  Ft 
Worth  and  after  the  conductor  had  gotten 
through  taking  up  the  transportation,  I  started 
out  and  went  through  the  train  calling  off  my 
stuff  in  the  manner  described.  At  Ft.  Worth, 
there  was  a  man  by  the  name  of  Val  Mnllins, 
and  two  ladies  with  him,  got  on  the  train  I 
was  on.  I  did  not  know  who  they  were  at  the 
time  but  afterwards  learned  who  they  were. 
These  people  all  sat  in  the  rear  end  of  the 
chair  car,  the  last  chair  car.  My  recollection 
there  were  in  this  train,  a  smoker,  a  chair  car 
and  a  swing  car,  the  swing  car  being  between 
the  smoker  and  the  chair  car.  There  were  some 
sleepers  on  the  train  also,  but  the  sleeping 
cars  were  on  behind  the  chair  car.  In  other 
words,  there  were  two  cars  in  which  passengers 
were  riding  ahead  of  the  chair  car. 

"I  went  ahead  in  the  usual  way  and  worked 
the  train  in  the  usual  way,  going  through  and 
calling  off  my  stuff  for  sale,  papers,  magazines, 
candies,  and  fruits,  etc.  When  I  began  to  get 
on  up  the  line,  I  noticed  this  fellow  Mullins; 
he  was  sitting  on  the  right-hand  side  of  the 
chair  car  in  the  rear  of  the  chair  car;  he  was 
asleep  and  he  was  on  the  very  last  seat  on  that 
side  of  the  car,  and  he  looked  like  a  drunk 
man ;  his  face  was  red.  There  were  two 
ladies  sitting  over  on  the  other  side  of  the  car 
across  the  aisle  from  him.  I  worked  my  train, 
and  the  first  thing  I  said  to  these  ladies  or  to 
these  foll(s,  or  they  said  to  me — these  two  ladies 
were  sitting  in  the  rear  of  the  chair  car,  and  I 
had  a  basket  of  fruit  and  one  of  these  ladies 
asked  me  if  I  bad  any  chocolate  candy,  and  I 
told  ber,  'Yes  ma'am,'  and  she  asked  me  to  bring 
back  some.  I  didn't  have  it  with  me  at  that 
time,  and  I  told  ber  I  would  bring  it.  I  went 
back  and  brought  in  some  candy  and  had  a 
26-cent  box  of  chocolate  candy.  She  asked  me 
what  it  was  worth  and  I  told  her  25  cents,  and 
she  wanted  to  know  if  I  had  any  that  was 
cheaper,  and  I  told  her  that  I  had  some  for  10 
cents.  She  said  that  would  do  and  paid  me  10 
cents  for  a  box  of  chocolate  candy,  and  I 
thanked  her  and  went  on  back.  This  occurred 
a  right  smart  piece  this  side  of  Gainesville,  but 
I  do  not  remember  what  place.  At  the  time 
I  sold  this  candy  to  the  ladies,  they  were  sitting 
on  the  east  side  of  the  train  and  Mullins  was 
sitting  on  the  west  side,  and  the  train  was 
going  north.  •  *  ♦  After  I  sold  this  candy 
I  came  back  through  the  car,  but  I  do  not  re- 
member just  what  I  luid  for  sale  that  time; 
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I  didn't  say  anything  to  these  toVka  at  all  the 
next  time  I  was  back  through  the  car.  Then 
the  next  time  I  came  through — this  was  before  I 
got  to  Gainesville— I  had  my  books  *  •  •  I 
came  to  these  ladies  sitting  in  the  rear  end  of  the 
car  and  called  off  the  books,  and  one  of  the 
ladies  stopped  me  and  says,  'What  kind  of  books 
have  your  I  told  her  I  had  a  nice  lot  of  books 
and  some  of  the  latest  books  out,  and  named 
some  of  them  and  called  her  attention  to  the 
book  Their  Yesterdays'  by  Harold  Bell  Wright. 
•  •  *  She  said  she  would  like  to  read  the 
book,  but  that  she  would  not  take  it  that  day. 
About  that  time  this  man  woke  up  and  grabl>cd 
me  by  the  sleeve,  and  shook  me,  and  says,  'Get 
on  out  of  here,  and  don't  you  come  back  in  here 
any  more.'  He  says,  'Get  on  out  of  here  and 
don't  come  back.'    He  says,  'I  had  trouble  with 

one  of  a  news   agent,   and  if 

you  come  back  in  here  after  we  cross  Red  river, 
I'll  throw  you  out  of  the  window.'  I  kinder 
laughed  and  says,  'Tou  just  think  you  will,'  and 
turned  around  and  walked  back  and  set  my 
b  Ask  fit  dowfi 

"I  walked  back  to  the  smoker  where  my  stuff 
was  and  set  the  basket  down,  and  I  went  back 
through  the  smoking  car  into  the  negro  car 
where  Mr.  Granger,  the  conductor,  was.  I 
went  in  there  and  told  Mr.  Granger  that  there 
was  a  man  back  there,  and  told  nim  where  he 
was  sitting  in  the  rear  end  of  the  chair  car, 
and  I  told  him  that  he  was  drank  and  that  he 
had  threatened  to  throw  me  out  of  the  window 
after  we  crossed  Red  river,  and  I  told  him  the 
words  that  this  man  said.  I  says,  'There  is  a 
man  back  there  drunk,  he  told  me  to  go  on  oat 
and  not  come  back,  and  says  if  I  come  back  in 
there  after  we  cross  Red  river  that  he  will 
throw  me  out  of  the  window.'  I  told  him  that 
he  was  a  mean-looking  man  and  that  I  was 
afraid  of  him.  Mr.  Granger  says,  'Go  on  and 
work  your  train.'  He  told  me  the  second  time 
to  go  on  and  work  the  train.  He  says,  'I  know 
him,  it  is  old  Val  Mullins,'  and  he  says,  ,'He 
is  drunk,  go  on  and  work  your  train.'  and  I 
went  on  back  and  worked  the  train.  That  was 
before  I  got  to  Gainesville,  and  I  don't  think 
I  went  in  there  any  more  before  we  got  to 
Gainesville.  After  we  passed  Gainesville,  Mr. 
Granger  went  through  the  train  and  took  up  the 
tickets,  and  after  this  I  went  back  through  and 
worked  the  train,  after  Mr.  Granger  had  been 
through    ahead    of   me.      That   was   after    we 

gassed  Gainesville,  going  north.  '  Yes,  I  saw 
[ullins  that  time  when  I  went  through  the 
train.  I  went  on  back  and  I  did  not  go  close 
to  HuUins,  but  I  stopped  within  three  or  four 
seats  of  him ;  I  would  stop  at  the  last  man  on 
this  side  of  liim.  *  *  •  I  did  not  go  clear  on 
back  tlirough  the  car  any  more ;  that  was  be- 
tween Gainesville  and  Thackerville,  I  think, 
on  tlic  other  side  of  the  river.  After  we  passed 
Thackerville,  I  came  back  into  this  chair  car. 
I  had  a  basket  of  candy  and  I  went  back  there 
in  the  car,  and,  as  I  went  In  there  were  one 
of  these  ladies  sitting  over  here  in  the  east 
side  where  there  had  been  two  ladies,  and  this 
Val  Mullins  that  had  l>een  sitting  on  the  west 
side  was  standing  up  in  the  back  of  the  chnir 
car,  right  in  the  aisle,  at  the  water  cooler,  get- 
ting a  drink  of  water.  He  bad  a  cnp  in  liis 
hand.  I  worked  my  train  on  down,  and  when 
I  got  to  this  last  man  he  asked  me  what  the 
candy  was  worth  and  I  told  him.  While  we 
were  standing  there  talking,  Val  Mullins  walked 
right  by  me  coming  up  to  the  front  end  of  the 
car,  and,  about  the  timo  he  walked  by  me,  I 
turned  around  to  go  back  to  my  stuff  and  he 
just  wheeled  around— he  did'nt  walk  by  me, 
but  be  just  wheeled  around  and  knocked  me  in 
the  head  with  a  six-shooter." 

Then  follows  plalntllTg  description  of  the 
encounter;  his  testimony  being  to  the  ef- 
fect tbat  be  did  not  make  any  resistance, 


nor  nse  a  knife,  one  he  had  for  catting 
grapes,  etc.,  on  Val  Mullins  nntil  after  he 
had  been  hit  on  the  head  several  times  with 
the  pistol,  and  that  after  he  had  cut  Mullins 
several  times  the  latter  fell  backwards  in  the 
aisle  and  that  plalntilT  tried  to  rtm  over  him, 
and  that  Mullins  kicked  plaintiff  into  the 
aisle,  and  that,  as  he  started  over  him  the 
second  time,  MulUns  shot  him  in  the  right 
leg,'  breaking  the  bone  all  to  pieces,  and  also 
shot  him  in  the  arm,  and  that  plaintiff  fell 
on  top  of  Mullins. 

T.  H.  Bennlnger,  a  witness  for  plaintiff, 
and  in  the  Jewelry  business  and  residing  at 
Cleburne,  testified  tbat  he  was  on  the  train 
at  the  time  of  the  difficulty  and  in  the  same 
coach  with  Mullins  and  the  ladies  mentioned, 
and  heard  Mullins  say  something  to  plaintiff 
about  throwing  him  out  of  the  window  after 
he  crossed  Red  river.  That  after  the  train 
passed  Thackerville,  plaintiff  went  back  to- 
wards the  read  end  of  the  car  and  near  to 
where  witness  was  sitting,  and  that  he  had 
hardly  passed  witness  until  the  latter  heard 
scuffling,  and  raised  up  and  looked  over  the 
bacic  of  the  seat,  and  that  Mullins  was  rap- 
ping the  boy  over  the  head  with  his  gun. 
It  seems  that  Bennlnger  got  down  behind  his 
seat  about  this  time,  and  did  not  see  all  of 
the  rest  of  the  difSculty  but  heard  the  shots 
flred. 

J.  R.  Holloway,  the  brakeman,  testified  by 
deposition  and  stated  that  he  thought  NeviU 
was  in  the  aisle  when  he  was  shot,  about 
halfway  between  the  center  of  the  car  and 
the  rear  end ;  that,  when  he  got  into  the  car 
after  the  shooting,  Nevill  was  lying  in  the 
aisle  on  his  back  and  was  not  doing  any- 
thing; that  Granger  was  up  about  the  head 
end  of  the  car  about  the  time  of  the  diffi- 
culty, and  was  probably  on  the  ground,  the 
train  having  slowed  up  at  Marietta. 

On  cross-examination,  plaintiff  testified 
that  he  did  not  think,  at  the  time  he  went  in 
the  car  immediately  before  the  difficulty, 
that  there  was  any  danger  to  him  from 
Mullins.  Appellee  urges  that,  since  the  plain- 
tiff himself  did  not  apprehend  any  danger  in 
going  into  the  car  after  the  alleged  threat 
on  the  part  of  Mullins,  the  conductor  could 
not  be  held  chargeable  with  negligence  in 
falling  to  take  steps  to  protect  plaintiff 
against  any  threatened  attack  by  Mullins. 
But  appellant  urges  with  some  force  that 
plaintiff  did  not  know  Mullins  or  his  char- 
acter or  reputation  with  reference  to  being 
a  violent  and  dangerous  man,  and  that  the 
conductor  and  brakeman  in  charge  of  the 
train  did  know  that  MulUns  was  a  dan- 
gerous and  fighting  man  and  were  advised 
of  facts.  Including  a  previous  difficulty  on 
Val  Mullins'  part  with  another  news  butcher 
while  Mullins  was  a  passenger  on  one  of  de- 
fendant's trains,  in  diarge  of  the  same  con- 
ductor and  brakeman.  Plaintiff  reserved  a 
bill  of  exceptions,  to  the  exclusion  of  cer- 
tain testimony  of  the  witness  Holloway,  wit^ 
reference  to  the  previoxu)  difficulty 
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Mnllins  and  the  other  nttVB  butcher,  aud  the 
bill  sets  out  at  length,  in  question  and  an- 
swer form,  the  questlona  asked  this  witness, 
the  answers  thereto,  to  the  exclusion  of 
which,  by  the  court,  error  is  assigned;  the 
bUl  in  part  reading: 

"The  plaintiff  offered  each  and  every  qnes- 
tion  and  answer  above,  and  to  each  and  every 
9uestion  mentioned  above  the  defendant  ob- 
Mcted,  for  the  reason  that  the  same  was  hear- 
■ay  and  was  inadmissible  and  irrelevant;  the 
testimony  was  offered  for  the  puri)ose  of  show- 
ing; that  the  defendant,  through  its  agent,  J. 
Granger,  knew  that  Mnllins  was  a  dangerons, 
fiehting  man,  and  also  to  corroborate  the  plain- 
tiff's testimony  as  to  what  Mulllns  told  him 
with  reference  to  having  had  a  difficulty  with 
a  former  news  butcher,  and  to  what  the  plain- 
tiff told  the  conductor  Just  after  Mullins  had 
threatened  him,  as  is  shown  by  the  testimony 
hi  this  case." 

While  the  appellant  baa  presented  an  as- 
signment to  the  exclusion  of  this  testimony, 
sacb  assignment  is  directed  to  the  exclusion 
of  the  testimony  as  a  whole;  and  we  are 
incliued  to  think  that  certain  portions  ot 
the  excluded  testimony  were  subject  to  the 
objection  urged,  and  therefore  we  are  unable 
to  hold  that  the  court  erred  In  excluding  said 
testimony  as  a  whole. 

PlalntlfTs  testimony  heretofore  set  out 
was  sharply  contradicted  by  defendant's  wit- 
nesses, including  the  conductor,  upon  prac- 
tically all  of  the  Issues  of  fact  presented, 
but  in  determining  the  question  now  before 
ns  we  must  be  guided  by  the  probative  ef- 
fect of  plaintiff's  testimony.  Where  the  evi- 
dence bearing  upon  the  defendant's  negli- 
gence favorable  to  the  plalntlfT,  discarding 
all  evidence  favorable  to  the  defendant,  Is 
sufficient  to  support  a  verdict  for  the  plain- 
tiff, the  Issue  of  defendant's  liability  is  for 
the  jury.  Lumber  Co.  y.  Railway  Co.,  106 
Tex.  12,  155  S.  W.  175;  Howard  v.  Water- 
man Lumber  &  Supply  Co.,  134  S.  W.  387. 
ITnless  plaintiff's  right  of  recovery  has  been 
taken  away  by  virtue  of  the  release  executed 
to  the  Fred  Harvey  Company,  and  for  the 
benefit  of  defendant  railway  company,  which 
question  we  will  later  consider,  and  con- 
sidering plaintiff  as  a  passenger  at  the  time 
of  the  injury,  we  are  of  the  opinion  that  the 
testimony  heretofore  set  out  presents  an  Issue 
of  negligence  on  the  part  of  the  conductor 
which  should  have  been  submitted  to  the  jury 
under  appropriate  instructions. 

ft,  •]  TTnder  the  holdings  of  our  state  Su- 
preme Court  and  Court  of  Civil  Appeals,  if 
plaintiff  was  a  passenger,  he  would  not  be 
precluded  from  recovery  for  injuries  sustain- 
ed by  reason  of  the  negligence  of  defMidant's 
employes,  even  though  he  was  riding  on  a 
pass  or  was  acc^tlng  free  transportation, 
which  pass  or  transportation  had  been  is- 
sued by  the  railway  company  upon  the  con- 
dition that  It  would  be  relieved  from  re- 
sponsibility for  injuries  received,  by  the  user 
thereof,  from  defendant's  negligence.  The 
common  carrier  of  passengers  cannot  by  .con- 
tract relieve  Itself  from  responsibility,  or 
even  Umlt  its   Uabtllty,   for  injuries   to  a 


passenger  resulting  from  the  negligence  ot 
itself  or  its  employes  or  agents,  in  the  scope 
of  their  employment,  and  this  is  so  with  ref- 
erence as  well  to  passengers  traveling  free  of 
charge  as  to  those  paying  full  fare.  O.,  C.  & 
S.  F.  Ry.  V.  McOown,  65  Tex.  640;  SuUiyan- 
Sanford  Lbr.  Co.  v.  Cooper,  106  Tex.  21,  142 
S.  W.  1168;  Sulllvan-Sanford  Lumber  Co.  v. 
Watson,  106  Tex.  4,  155  S.  W.  179;  Ry.  v. 
Flood,  70  S.  W.  331;  Ry.  v.  Ivy,  71  Tex. 
409,  9  S.  W.  346,  1  L.  R.  A.  600,  10  Am.  St. 
Rep.  758.  In  the  case  of  T.  &  P.  Ry.  Co.  v. 
Fenwlck,  34  Tex.  CSv.  App.  222,  78  S.  W. 
548,  writ  of  error  denied  (no  opinion),  it  was 
held  by  this  court  that  under  the  Constitu- 
tion (article  10,  {  2),  declaring  railroads  pub- 
lic highways,  and  railroad  companies  com- 
mon carriers,  and  Sayles'  Anno.  Civil  Stat- 
utes 1897,  arts.  319,  320,  imposing  on  rail- 
roads common-law  duties  and  liabilities,  and 
forbidding  them  to  limit  or  restrict  such  lia- 
bility, by  general  or  special .  notice,  or  any 
contract  whatever,  a  railroad  cannot  con- 
tract away  Its  liability  for  Injuries  to  a 
newsboy  employed  by  another  corporation 
to  sell  its  wares  on  the  trains  of  the  railroad 
by  an  antecedent  release,  though  the  execu- 
tion thereof  by  the  newsboy  is  Imposed  as 
a  condition  of  affording  him  transportation. 
In  G.,  C.  &  S.  F.  Ry.  Co.  v,  Wilson,  79 
Tex.  371,  15  S.  W.  280,  11  L.  R,  A.  486,  23 
Am.  St  Rep.  345,  It  la  said : 

"Essentially  the  relation  of  carrier  and  pas- 
senger exists  in  every  case  in  which  the  currier 
receives  and  agrees  to  transport  another  not 
in  its  employment,  whether  this  be  by  contract 
between  them  or  between  the  carrier  and  some 
other  person  in  whose  employment  the  person  to 
be  carried  is,  for  the  purpose  of  transacting  on 
the  train  the  business  of  hia  employer,  as  in  case 
of  mail  agents,  express  agents  or  messengers, 
and  others  having  duties  to  their  employers  to 
perform,  which  can  be  performed  only  by  such 
persons  traveling  on  railway  trains  or  other 
public  conveyances.  Whether  the  public  car- 
rier of  passengers  receives  an  agreed  compen- 
sation for  the  transportation  of  such  persons,  is 
compensated  therefor  by  the  charge  for  the  car 
or  transportation  of  the  property  of  which  the 
person  to  be  carried  has  charge,  or  receives  no 
compensation  whatever  for  the  carriage  of  such 
a  person  is  a  matter  of  no  importance.  It  is 
enough  that  he  is  lawfnlly  on  the  car  and  en- 
titled to  transportation  to  give  to  him  the  char- 
acter of  passenger  and  to  entitle  him  to  recover 
for  an  injury  resulting  from  the  negligence  of 
the  carrier  or  its  servants,  if  this  occurs  without 
fault  on  his  part." 

We  therefore  conclude  that  under  our 
state,  or  local,  law  plaintiff  was  entitled  to 
the  rights,  privileges,  and  protection  of  a  pas- 
senger, and  that,  being  a  passenger,  he  would 
not  be  precluded  from  recovery  by  virtue  of 
the  release  agreement  theretofore  executed 
by  him,  such  stipulation  being  held  against 
public  policy  In  By.  v.  Flood,  supra,  and  6th- 
er  cases  dted. 

[7,  t]  We  now  come  to  the  question  as  to 
whether  the  state  law,  or  the  federal  law, 
should  apply  In  the  determination  of  the  ef- 
fect of  this  release  agreement  It  Is  bpth 
pleaded  and  shown ' 
plaintiff  was  Injured  : 


se  agreement   ■  It  Is  bpth     >^^  t 
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state  trip,  plaintiff  alleges  from  Ft  Worth 
to  Pnrcell,  OkL,  while  defendant  alleges  from 
Ft  Worth  to  Newton,  Kan.  His  right  of 
transportation  depended  (1)  on  the  contract 
made  between  the  defendant  railway  com- 
pany and  the  Harvey  Company,  and  (2)  up- 
on the  contract  of  employment  between  plain- 
tiff and  said  Harvey  Company.  That  Is, 
plaintiff  became  entitled  to  the  benefits  of 
transportation  over  defendant's  lines  under 
and  by  virtue  of  his  contract  of  employment 
vrlth  the  Harvey  Company,  a  condition  of 
which  employment  was  the  execution  of  the 
release  agreement  hereinabove  set  out.  Hence 
It  appears  that  plaintiff,  at  the  time  of  his 
injuries,  was  traveling  under  a  contract  of 
interstate  carriage  with  defendant  company, 
whose  terms  are  to  be  controlled  by  the  pro- 
visions of  the  two  contracts  mentioned,  which 
stipulated  that  the  benefits  thereof  should  In- 
ure to  the  railway  companies  over  whose 
lines  plaintiff  might  travel  under  his  em- 
ployment with  the  Harvey  Company.  We  are 
aware  that  It  has  been  held  that  a  contract 
of  Interstate  carriage,  evidenced  by  a  ticket, 
is  governed  by  the  law  of  the  state  where 
made.  G.,  H.  &  S.  A.  Ry.  Co.  v.  Wiseman, 
136  S.  W.  793  (writ  of  error  denied);  Sawyer 
V.  El  Paso  &  N.  B.  Ry.  Co.,  49  Tex.  Civ.  App. 
106,  108  S.  W.  719 ;  B.  P.  &  N.  B.  Ry.  Co.  v. 
Sawyer,  54  Tex.  (31v.  App.  387, 119  S.  W.  110; 
Mexican  Nat  R.  Ck).  v.  Ware,  60  S.  W.  343; 
Wharton  on  Conflict  of  Laws,  |  471b;  Robert 
V.  C.  &  A.  R.  Co.,  148  Mo.  App.  96,  127  S.  W. 
925.  We  are  of  the  opinion  that  this  rule  of 
law  is  subject  to  the  limitation  that  where 
Congress  has  assumed  to  legislate  concerning 
a  matter  constitutionally  within  its  author- 
ity, such  federal  legislation  would  have  con- 
trolling effect  and  that  the  federal  law,  as 
fonnd  and  announced  by  the  Supreme  Court 
of  the  United  States,  would  supersede  the 
state  or  local  law.  It  has  been  held  in  the 
case  of  C,  I.  &  L.  Ry.  Co.  v.  United  States, 
219  U.  S.  486,  31  Sup.  a.  272,  55  L.  Ed.  395, 
that  where  a  state  statute  authorizes  a  rail- 
way company,  incorporated  under  the  laws 
of  the  state,  to  issue  transportation  in  pay- 
ment for  printing  and  advertising,  such  stat- 
utes must  give  way,  so  far  as  interstate 
transportation  is  concerned,  to  the  provisions 
of  the  act  to  regulate  commence  under  which 
a  carrier  can  accept  nothing  but  money  in 
exchange  for  interstate  transportation.  Oth- 
er cases  to  the  same  import  might  be  cited, 
to  wit:  Sinnot  v.  Davenport,  22  How.  227, 
243,  16  L.  Bd.  243,  247;  M.,  K.  &  T.  Ry.  v. 
Haber,  169  U.  S.  613,  626,  18  Sup.  Ct  488, 
42  li.  Ed.  878,  882;  Reld  t.  Colorado,  187 
U.  S.  137,  23  Sup.  Ct  92,  47  L.  Bd.  108. 

While  the  contract,  or  agreement  of  re- 
lease, executed  by  plaintiff  to  the  Fred  Har- 
vey Company  was  made  in  Texas,  and  both 
plaintiff  and  defendant  are  residents  of  Tex- 
as, yet  it  must  be  assumed,  from  the  circum- 
stances pleaded  and  the  evidence,  that  it  was 
intended  by  the  parties  thereto  that  the  con- 


tract should  he  performed,  in  part  at  least, 
under  circumstances  involving  Interstate 
transportation.  It  was  held  in  the  case  of 
Ryan  v.  M.,  K.  &  T.  Ry.  Co.,  65  Tex.  13,  57 
Am.  Rep.  589,  that,  where  a  contract  Is  to  be 
performed  partly  in  one  state  and  partly  in 
another,  the  intention  of  the  parties  gathered 
from  the  surrounding  circumstances  must 
govern.  And  in  U.  &  T.  C.  R.  Co.  v.  Park, 
1  White  &  W.  Civ.  Cas.  Ct  App.  H  332,  335 ; 
Mo.  Pac.  Ry.  Co.  v.  Harris,  1  White  &  W. 
Civ.  (3as.  Ct.  App.  i  1260;  T.  &  P.  Ry.  Co.  v. 
Davis,  2  WiUson,  Civ.  Cas.  Ct  App.  ^  191; 
Ry.  Oa  V.  Whitehead,  6  Tex.  Civ.  App.  595, 
26  S.  W.  172,  in  construing  article  708,  Ver- 
non's Statutes,  prohibiting  the  limiting  or 
restricting  of  the  liability,  as  it  exists  at 
common  law,  of  common  carriers  of  goods, 
wares,  and  merchandise  for  hire  within  this 
state,  by  any  general  or  special  notice,  etc., 
it  was  held  that  the  article  did  not  apply  to 
interstate  carriage  or  traffic,  but  only  to  in- 
trastate. While,  as  hereinabove  noted,  and 
as  might  be  further  shown  by  citation  of  au- 
thorities, there  exists  some  contrariety  of 
views  and  holdings  upon  this  question,  yet 
the  majority  are  of  the  opinion  that  the  bet- 
ter and  more  reasonable  view  is  that  con- 
tracts involving  interstate  carriage  or  traf- 
fic, where  Congress  has  assumed  to  legislate 
thereupon,  must  be  construed  in  the  light  of 
the  federal  decisions.  In  5  R.  C.  L.  p.  912, 
{  6.  tt  is  said: 

"The  authority  of  the  United  States  govern- 
ment is  supreme  in  its  cognisance  of  lul  sub- 
jects which  the  Constitution  has  committed  to  it. 
Consequently  there  can  be  no  conflict  of  author- 
ity between  a  state  and  a  law  of  the  United 
States  in  respect  to  such  a  matter;  the  former 
being  always  subordinate  and  the  latter  para- 
mount. And  so  a  state  law  which  contravenes 
a  valid  law  of  the  United  States  is  void,  for 
in  legal  contemplation  there  can  no  more  be 
two  valid  conflicting  taws  operating  on  the 
same  subject-matter,  at  the  same  time,  than  in 
physics  two  bodies  can  occupy  the  same  space 
at  the  same  time.  If  an  act  of  Congress  has 
been  construed  by  the  Supreme  Court  of  the 
United  States,  the  decisien  of  that  court  con- 
trols, and  the  state  courts  are  bound  by  it ;  but 
until  it  has  received  a  construction  from  the 
highest  national  tribunal,  the  various  state 
courts  are  free  to  exercise  their  own  judgment 
in  determining  the  etl'ect  In  cases  not  involv- 
ing a  national  question,  however,  the  decisions 
of  the  United  States  courts  are  not  necessarily 
binding  precedents  to  be  followed  b;  state 
courts.  The  mere  fact  that  Congress  has  power 
to  legislate  in  regard  to  a  certain  subject  does 
not  exclude  the  right  of  the  states  to  legislate 
on  the  same  subject,  except  when  the  power  is 
actually  exercised  by  Congress  and  the  state 
laws  conflict  with  those  of  Congreaa." 

In  section  26,  p.  931,  Id.,  tbe  fbllowlng 
language  is  used: 

"It  is  a  familiar  rule  that  the  constrnction 
and  validity  of  a  contract  is  governed  by  the 
law  of  tbe  place  where  it  is  made.  This  rule  is 
based  on  sound  reason  as  well  as  authority :  for, 
while  persons  have  their  places  of  domicile, 
and  property  has  its  situs,  it  is  dear  that  apart 
from  the  law  itself  in  contemplation  of  which 
either  expressly  or  impliedly  a  contract  is  made, 
there  is  nothine  of  a  discernible  natnre  that 
can  serve  to  aid  tbe  courts  in  determining  tbe 
comptickted    qnsstions    of   tionfiict    that    con»~^ 
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tinnaUy  arise.  *  *  *  If  the  place  wbere  the 
contract  is  made  is  also  the  place  wbere  it  Is 
to  be  performed,  there  is  ordinarily  no  doabt 
IS  to  the  application  of  the  rule,  for  then  the 
lex  loci  contractus  and  the  lex  solutionis  are 
the  same.  Tbi  presumption  in  the  absence  of 
any  indication  to  the  contrary  will  always  be 
that  a  contract  is  to  be  {Mrformed  at  the  place 
where  it  is  made." 

In  section  26,  p.  935,  Id.,  it  la  further  said: 
"Some  of  the  authorities  apparently  overlook 
the  fact  that  the  place  of  execution  may  be 
different  from  that  of  performance,  and  in  these 
it  is  stated  that  contracts  are  to  be  governed 
by  the  laws  of  the  country  in  which  they  are 
made  or  are  to  be  performed.  The  Supreme 
Court  of  the  United  States  has  laid  down  the 
following  rales  in  reference  to  the  law  ROTem- 
inir  contracts,  in  cases  in  which  the  place  of 
making  and  the  place  of  performance  are  not 
the  same.  (1)  Matters  bearing  upon  the  ex- 
ecution, interpretation,  and  validity  are  de- 
termined by  the  law  of  the  place  where  the 
contract  is  made ;  (2)  matters  connected  with 
the  performance  are  regulated  by  the  law  of  the 
place  where  the  contract,  by  its  terms,  is  to  be 
performed;  (3)  matters  relating  to  procednre 
depend  apon  the  law  of  the  forum." 

The  majority  are  of  the  opinion  that  the 
(jnestlon  as  to  whether  plaintiff,  at  the  time 
of  his  Injury,  was  a  passenger  must  be  de- 
termined by  the  United  States  Supreme 
Court  holdings,  Inasmuch  as  the  contract  of 
transjjortatlon  Involved  Interstate  carriage. 
Myrick  V.  M.  Cent.  R.  Co.,  lOT  U.  B.  102,  1 
Sup.  Ct  426,  27  I*  Ba.  825. 

[I]  It  uras  held  in  the  case  of  B.  &  O.  S. 
W.  Ry.  C3o.  V.  Voigt,  178  U.  8.  498,  20  Sup. 
Ct  385,  44  L.  SH.  560,  that  an  escpress  mes- 
senger occupying  an  express  car  in  charge  of 
express  matter,  in  pursuance  of  a  contract 
between  a  railroad  company  and  the  express 
company,  is  not  a  passenger  within  the 
meaning  of  the  rule  of  public  policy,  which 
denies  the  validity  of  contracts  limiting  the 
liability  of  a  carrier  to  a  passenger  for  neg- 
ligence, and  cannot  recover  of  the  railroad 
company  for  injuries  sustained  in  a  colli- 
sion, where  the  nmtract  between  the  com- 
panies exempts  the  railroad  company  from 
snch  liability,  while  his  own  contract,  vol- 
untarily entered  Into  as  a  condition  of  em- 
ployment, assumes  all  such  risks,  and  stipu- 
lates that  he  will  Indemnify  and  hold  his  em- 
ployer harmless  from  all  liability  for  such  ac- 
cident or  injury.  It  is  true  that  in  some  re- 
spects the  conditions  of  carriage  dlCTer  la  the 
case  of  an  express  messenger  from  those  in 
the  case  of  a  news  agent,  in  that,  In  the  first 
Instance,  a  special  car  la  provided  for  his 
transportation,  and  he  does  not  come  In  con- 
tact with  other  persons  traveling  on  the 
train,  and  is  not  subject  to  dangers  arising 
from  contact  or  conflict  with  other  passen- 
gers; while,  in  the  second  instance,  bis  du- 
ties require  that  he  travel  in  the  passenger 
coaches  and  meet  and  wait  upon  the  passen- 
gers generally.  But  the  majority  hare  con- 
daded  that  there  Is  no  real  or  essential  dif- 
ference In  the  character  of  the  two  employ- 
ments, or  to  the  nature  of  the  two  contracts 
between  the  railway  company  and  the  ex- 
press company  on  tl^  one  hand,  and,  the  rail- 


way company  and  the  news  company  on  the 
other,  and  that  in  neither  case  can  the  rail- 
way company  be  -said  to  be  holding  Itself 
out  as  a  common  carrier  of  the  employ6s  of 
the  other  company,  but  undertakes  to  trans- 
port said  employes  by  virtue  of  a  private 
contract  between  the  railway  company  and 
the  express  company  or  the  news  company. 
As  was  said  by  Justice  Shiras,  delivering  the 
opinion  of  the  court  in  the  cited  case: 

"It  is  evident  that,  by  these  agreements,  there 
was  created  a  very  different  relation  between 
Voigt  and  the  railway  compan;?  than  the  usual 
one  between  passengers  and  railroad  companies. 
Here  there  was  no  stress  brought  to  bear  on 
Voigt  aa  a  pasBenger  desiring  transportation 
from  one  point  to  another  on  the  railroad.  His 
occupation  of  the  car,  specially  adapted  to  the 
uses  of  the  express  company,  was  not  in  pur- 
suance of  any  contract  directly  between  him 
and  the  railroad  company,  but  was  an  inci- 
dent of  his  permanent  employment  by  the  ex- 
press company.  He  was  on  the  train,  not  by 
virtue  of  any  personal  contract  right,  but  be- 
cause of  a  contract  between  the  companies  for 
the  exclusive  use  of  a  car.  His  contract  to  re- 
lieve the  companies  from  any  liabilif?  to  him, 
or  to  each  otber,  for  injuries  he  might  receive 
in  the  course  of  his  employment  was  deliber- 
ately entered  into  as  condition  of  securing  hia 
position  as  a  messenger." 

In  the  recent  case  of  Robinson  v.  B.  &  O. 
B.  Co.,  237  U.  S.  84,  35  Sup.  Ot.  491,  59  U 
Ed.  849,  In  an  opinion  by  Justice  Hughes,  the 
United  States  Supreme  Court  follows  the 
Voigt  Case  and  applies  the  same  reasoning 
and  ruling  with  reference  to  a  Pullman  Com- 
pany car  porter,  who  had  been  Injured  while 
traveling  on  the  railroad  company's  train 
and  who  had,  prior  to  or  at  the  time  of  his 
employment  with  the  Pullman  Company,  ex- 
ecuted a  release  similar  to  that  shown  in  the 
Voigt  Case  and  to  the  one  In  the  instant 
case.  In  the  Robinson  Case  Just  cited,  the 
question  was  discussed  as  to  whether  the  re- 
lease was  Invalid  under  section  5  of  the  £!m- 
ployers'  LiablUty  Act  of  April  22,  1908  (35 
Stat  U  66,  c.  149,  Comp.  Sta£.  1913,  f  8657), 
which  provides  that  any  contract,  the  purpose 
or  Intent  of  which  shall  be  to  enable  any 
common  carrier  to  exempt  itself  from  any 
liability  created  by  this  act,  shall  to  that 
extent  be  void.  It  was  decided  by  the  Su- 
preme Court  that  the  porter,  who  was  em- 
ployed by  and  was  under  the  control  of  the 
Pullman  Company,  could  not  be  held  to  be  an 
employ^  of  the  railroad,  although  there  was 
a  contract  between  the  railroad  company  and 
the  Pullman  Company,  as  In  this  case  be- 
tween the  railway  company  and  the  Harvey 
Company,  by  virtue  of  which  the  railway 
company  received  a  portion  of  the  contingent 
profits  arising  from  the  conduct  of  the  Joint 
business.  In  the  Robinson  Case,  also,  it  was 
decided  that  the  plaintiff  was  not  a  passen- 
ger, and  was  not  entitled  to  the  benefits  of 
the  inhibition  against  stipulations  of  special 
contracts,  limiting  the  liability  of  common 
carriers  for  damages  arising  ont  of  negli- 
gence of  their  employ^. 

In  the  Judgment  of  the  majority, 
court  did  not  err  In  instmcting  a  verdl<^ 
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defendant,  and  all  asstgnments  are  OTerraled, 
and  the  Judgment  Is  affirmed. 

BUCK,  J.  (dissenting).  I  cannot  concur 
with  the  conclusion  of  my  Brethren  that  the 
decision  as  to  whether  or  not  the  plaintiff 
was  a  passenger  at  the  time  of  his  Injuries 
must  be  determined  by  the  federal  law.  The 
defendant  company  undertook  to  transport 
plaintiff  over  its  lines  under  and  by  virtue 
of  two  certain  contracts,  the  one  entered 
Into  by  and  between  the  railway  company 
and  the  other  between  the  plaintiff  and  said 
Harvey  Company.  The  so-called  release  con- 
tract, hereinbefore  set  out  in  the  majority 
opinion,  and  the  proylslons  of  which  it  Is 
claimed  by  appellee  inure  to  its  benefit,  pro- 
vides for  the  transportation  of  the  plaintiff 
over  certain  railroads  not  designated  by 
name,  and  not  shown  to  be  interstate  lines; 
and  in  consideration  of  said  transportation 
plaintifC  purported  to  release  said  railroads 
from  any  liability  for  injuries  arising  by 
reason  of  the  negligence  of  the  servants  of 
said  railroad  companies  or  otherwise.  By 
the  authority  of  our  state  Supreme  Court 
and  Court  of  Civil  Appeals,  some  of  the  de- 
cisions being  cited  in  the  majority  opinion, 
this  contract  of  release  was  invalid.  Under 
the  well-recognlzed  rule  of  construction  of 
contracts,  that  Its  terms  and  provisions  must 
be  taken  most  strongly  against  the  party 
writing  the  same^  this  contract  should  be 
given  the  construction  as  providing  for  intra- 
state transportation  in  the  main.  4  B.  O.  L. 
p.  803,  section  261,  says: 

"It  is  an  elementary  rule  of  construction  that, 
if  a  written  contract  reasonably  admits  of  two 
constructions,  that  one  is  to  be  adopted  which 
is  least  favorable  to  the  party  whose  language 
it  is.  To  no  class  of  contracts  has  this  rule  been 
applied  more  stringently  than  to  those  in  which 
common  carriers  seek  to  limit  their  liability  as 
it  exists  at  common  law.  •  •  •  Moreover, 
the  courts  look  with  jealousy  on  the  attempts 
of  common  carriers  to  free  themselves  from  the 
responsibilities  placed  on  them  by  the  policy  of 
the  common  law,  because  of  the  public  nature 
of  their  employment  and  the  inequality  of  the 
mtrties  to  these  contracts.  All  these  considera- 
tions, therefore,  have  led  to  the  adoption  of  a 
rule,  now  indubitably  established,  that  any  lim- 
itation of  liability  b^  a  common  carrier  in  a 
bill  of  lading  wul,  m  case  of  ambiguity,  be 
strictly  construed  and  that  construction  adopt- 
ed which  is  the  most  favorable  to  the  shipper." 

Section  263,  p.  805,  Id.,  says,  in  part,  as 
follows: 

"However,  in  general,  it  may  be  said  that 
this  matter  is  governed  by  the  rules  as  to  con- 
flict of  laws  generally  applicable  to  other  con- 
tracts. So,  if  the  contract  is  oiade  and  to  be 
wholly  performed  within  one  state,  the  law 
of  that  state  will  govern  its  validity  even  where 
it  is  brought  into  question  in  the  courts  of  an- 
other state;  and  the  same  rule  obtains  where 
a  contract  for  carriage  is  issued  in  one  state  to 
be  performed  in  several  states,  among  them  the 
state  in  which  the  contract  was  entered  into. 
In  such  cases,  the  law  of  the  state  where  the 
contract  was  made  and  partly  performed  will 
govern,  even  if  it  was  also  partly  performed  in 
the  state  in  which  the  vaUdity  of  its  terms  is 
brought  into  question." 


"It  is  generally  agreed  that  the  law  of  the 
place  where  the  contract  is  made  is  prima  facie 
that  which  the  parties  intended,  or  ought  to  be 
presumed  to  have  adopted,  as  the  footing  upon 
which  they  dealt,  and  that  such  law  ought, 
therefore,  to  prevail  in  the  absence  of  circum- 
stances indicating  a  different  intention."  5 
B.  C.  U  i  27,  p.  S39. 

Under  the  law  as  prevailing  in  this  state, 
where  the  contract  was  made  and  where 
both  plaintiff  and  defendant  reside,  plaintiff 
is  held,  under  the  drciunstances  and  terms  ot 
his  employment,  to  be  a  passenger.  T.  & 
P.  Ry.  Co.  V.  Fenwlck,  34  Tex.  dr.  App.  222, 
78  S.  W.  548.  Therefore  it  seems  to  the  writ- 
er that  the  parties  to  the  contract  of  car- 
riage should  be  held  to  have  entered  into  the 
contract  with  a  knowledge  of  the  law  as  it 
exists  in  this  state,  that  under  snch  contract 
plaintiff  would  be  held  to  have  the  rights, 
privileges,  and  protection  of  a  passenger 
while  on  defendant's  train,  and  that  the  pur- 
ported release  contract  entered  into  by  and 
between  plaintiff  and  the  Harvey  Company, 
the  benefits  of  which  are  claimed  by  the  rail- 
way company,  was  Invalid  In  so  far  as  It  pur- 
ported to  limit  the  liability  of  the  railway 
company  for  accidents  arising  from  the  neg- 
ligence of  its  employes. 

If  this  Tlew  of  the  question  be  sound,  and 
In  the  opinion  of  the  writer  it  is  sustained 
by  practically  nil  of  the  authorities,  it  be- 
comes unnecessary  to  determine  whether  or 
not  the  conditions  of  employment  and  the 
circumstances  of  transportation  with  refer- 
ence to  an  express  messenger  or  a  Pullman 
car  porter  are  different  from  those  pertaining 
to  a  news  agent.  However,  the  writer  is 
of  the  opinion  that  the  conditions  and  cir- 
cumstances are  essentially  different,  but  does 
not  place  his  dissent,  entirely  or  prtndpaUy 
on  that  ground. 

Without  desiring  to  extend  the  expression 
of  the  reasons  for  his  dissent  further,  the 
writer  wishes  respectfully  to  enter  his  dis- 
sent from  the  final  conduslons  reached  by  the 
majority  of  the  court.  In  his  opinion,  the 
judgment  of  the  trial  court  should  be  revers- 
ed and  the  cause  remanded. 


CABTEB-MULLAIiY  TPBANSFEB  CO.  v. 
BUSTOSetaL    (No.  5674.)* 

(Court  of  Civil  Appeals  of  Tesas.    San  Antonio. 

May  24,  1916.    Rehearing  Denied 

June  21.  1916.) 

1.  Appeal  anp  Ebbob  <S=>1060(1)— Review— 
Habuless  Ebbob  —  Buboen  of  Siiowiite 
Pbejudice. 
In  an  action  for  personal  injuries,  ermr  at 
plaintiff's  counsel  in  asking  two  jurors,  who  did 
not  serve,  if  they  represented  an  insurance  com- 
pany, was  harmless,  where  the  bill  of  exceptions 
fails  to  show  that  the  question  was  asked  in  the 
presence  and  hearing  of  persons  who  afterwards 
served  on  the  jnty. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 


Error,    Cent    Dig.    {    4135; 
1060(i).] 
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2.  Affkaz,  ano  Bbboii  «c9l048<6}— Rbvikw— 
Pabties  Ehtitled  to  Axueqs  £Sbbor. 
In  an  action  for  personal  injarles,  where 
plaintiff  unintentionallT  elicited  the  information 
on  cross-examination  or  defendant's  witness  that 
defendant  'was  insured  and  there  was  nothing  in 
the  record  tending  to  show  that  the  plaintiff 
liad  any  ground  for  anticipating  what  the  wit- 
nesses would  testify,  the  error  was  not  reversi- 
ble. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {  4146;  Dec.  Dig.  <t=> 
1048(6).] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; W.  P.  Ezell,  Jndge. 

Action  by  Adolfo  Bnstos,  by  his  father  and 
next  friend,  Joseph  Bnstos,  against  the  Car- 
ter-Mnllaly  Transfer  Company.  From  a  judg- 
ment for  plaintiff  Adolfo  Bustos  and  against 
plaintitr  Joseph  Bustos,  defendant  appeals. 
Affirmed. 

Hertzberg,  Barrett  &  Kercheville,  of  San 
Antonio,  for  appellant  T.  H.  Bidgeway,  of 
San  Antonio,  for  appellees. 

FLY,  C  J.  This  la  a  suit  for  damages  in- 
ititnted  by  Joseph  Bustos,  for  himself,  and 
as  the  father  and  next  friend  of  his  minor 
son,  Adolfo  Bustos ;  said  damages  alleged  to 
hare  occurred  by  an  automobile  belonging  to 
appellant  running  into  and  dragging  the  said 
minor,  who  was  riding  a  bicycle  at  the  cor- 
ner of  Houston  and  North  Flores  streets  in 
San  Antonio.  The  cause  was  tried  by  Jury 
and  resulted  in  a  verdict  against  Joseph 
Bustos,  but  in  favor  of  Adolfo  Bustos  for  the 
sum  of  91,000. 

The  evidence  shows  that  Adolfo  Bustos 
was  injured  through  the  negligence  of  the 
driver  of  appellant,  and  that  he  was  damaged 
in  the  sum  found  by  the  Jury. 

[1]  The  first  and  second  assignments  of  er- 
ror are  grouped,  and  are  the  only  assign- 
ments presented  for  the  consideration  of  this 
court.  The  first  assignment  complains  of  the 
action  of  appellees'  counsel  la  asking  two 
Jurors  whether  they  represented  an  insur- 
ance company,  and  the  second  is  that  the 
court  erred  in  permitting  appellees  to  ask 
witnesses  Thomas  H.  Wade,  Miss  A.  N. 
Goodenough,  and  Dr.  Redmond  "as  to  what 
man  tliey  talked  to  after  tlie  accident,  and, 
when  one  of  the  witnesses  answered  that  he 
talked  to  F.  M.  Coleman,  the  appellees  per- 
sisted In  asking  wiio  F.  M.  Coleman  was,  and 
the  answer  was  that  he  was  an  Insurance 
agent,"    The  only  proposition  is: 

"Where  there  is  a  persistent  efFort  by  counsel 
for  plaintiff,  in  a  personal  injury  suit,  to  con- 
vey to  the  jury  a  suspicion  or  surmise  that  de- 
fendant holds  a  policy  of  insurance  in  a  com- 
pany not  a  party  to  the  suit,  which  wiU  protect 
the  dtfendaat  from  loss  in  case  a  verdict  is  ren- 
dered against  it,  this  is  sufficient  canse  for  re- 
TersaL" 

The  first  assignment  of  error  is  supported 
by  a  bill  of  exceptions  which  fails  to  show 
that  the  question  propounded  to  the  two  Ju- 
rors was  asked  in  the  presence  and  hearing 


of  the  persons  who  afterwards  served  on  the 
Jury,  and  if  it  be  error  to  permit  such  a  ques- 
tion to  be  asked,  as  has  never  been  held  by 
this  court,  the  contrary  having  been  held  by 
other  Courts  of  Civil  Appeals,  no  harm  seems 
to  have  come  to  appellant  on  account  there- 
of. Neither  of  the  persons  to  whom  the  ques- 
tion was  directed  served  on  the  Jury.  If  any 
court  has  held  that  the  mere  mention  of  an 
Insurance  company  In  a  personal  injury  or 
death  case  is  suflSdent  to  reverse  a  Judgment 
whether  or  not  such  mention  had  any  effect 
on  the  case,  it  is  best  not  to  follow  it,  and  to 
return  to  the  domain  of  common  sense  and 
reason. 

In  connection  with  the  second  assignment 
of  error,  the  record  falls  to  disclose  that  any 
witness  was  ever  asked  who  F.  M.  Coleman 
was,  or  that  any  witness  ever  stated  that  he 
was  an  insurance  agent.  No  such  statements 
are  found  in  bills  of  exception  or  statement 
of  facts,  and  the  assignment  has  no  basis  in 
fact  upon  which  to  rest  No  bill  of  excep- 
tions was  taken  to  what  Dr.  Redmond  swore, 
and  the  word  "Insurance"  is  not  mentioned 
in  the  statement  of  facts.  No  such  witness 
as  Wade  testified,  but  we  will  take  it  for 
granted  that  Wayne  was  meant  A  discus- 
sion of  any  issues  sought  to  be  raised  by  ap- 
pellant might  be  pretermitted,  as  there  is  no 
basis  in  fact  for  the  assignment;  but  we 
think  the  questions  raised  are  of  such  vast 
Importance,  in  view  of  the  extended  business 
done  by  casualty  and  accident  insurance  com- 
panies, that  we  have  concluded  to  give  ex- 
pression to  the  views  of  this  court  in  connec- 
tion with  references  in  a  personal  injury  or 
death  case  to  the  fact  that  the  defendant 
was  insured. 

[2]  There  is  nothing  in  the  record  that 
tends  to  Indicate  that  appellees,  either  knew 
that  Wayne  would  answer  that  he  had  talk- 
ed to  "the  insurance  people,"  or  that  Miss 
Goodenough  would,  In  response  to  the  ques- 
tion, "Did  you  maice  a  written  statement?" 
reply: 

"Tea,  air;  some  one  came  there,  I  think  they 
was  from  the  insurance  company,  wanting  to 
settle  the  case,  and  asked  me  the  extent  of  ids 
injuries." 

Certainly  the  last  part  of  the  statement 
was .  not  responsive  to  the  question,  but  was 
volunteered  on  the  part  of  the  witness.  No 
effort  was  made  on  the  part  of  appellant  to 
show  that  appellees  had  talked  to  the  wit- 
ness, knew  of  what  she  would  swear,  or 
had  Instructed  her  as  to  what  her  answer 
should  be  in  reply  to  the  question.  The  wit- 
nesses were  both  placed  on  the  stand  by  ap- 
pellant, and  both  answers  of  which  com- 
plaint is  made  were  elicited  on  the  cross- 
examination.  Is  It  not  more  probable  that 
appellant  knew  what  the  witnesses  would 
swear  than  that  the  adverse  party  would? 
Appellant  had  consulted  with  the  witnesses, 
had  placed   them   on  the   stand,  and  had 
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drawn  out  fheir  testimony.  There  is  not  one 
tbing  in  the  record  tending  to  show  that  ap- 
pellees had  any  ground  for  anticipating  what 
the  witnesses  would  testify.  In  the  absence 
of  such  testimony,  it  wonld  be  going  to  dan- 
gerous lengths  to  hold  that  an  irresponsible 
witness  has  it  in  his  power  to  volunteer  tes- 
timony tlmt  would  destroy  the  case  made  by 
the  plaintiff.  Such  ruling  would  place  it  in 
the  power  of  any  defendant,  in  cases  of  the 
same  class  with  tliis,  to  absolutely  render  it 
impossible  for  a  plaintiff  to  obtain  a  Judg- 
ment, however  just  his  claim  might  be.  Ap- 
pellees should  not  be  held  responsible  for 
wrongs  not  emanating  from,  nor  committed 
by,  them,  and  no  Judgment  in  a  case  like  this 
should  ever  be  reversed  merely  upon  a  show- 
ing that  a  witness  had  given  an  answer  dis- 
closing a  second  defendant  in  the  case. 

We  think  the  proposition  that  the  Judg- 
ment In  any  personal  injury  or  death  case  will 
will  be  reversed,  If  it  is  disclosed  by  accident 
or  otherwise  that  an  insurance  company  is  in- 
terested, Is  not  based  upon  a  sound  rule,  and 
we  think  there  'are  few,  If  any,  decisions  so 
holding.  No  rule  should  ever  be  enforced  ab- 
solutely that  can  be  made  the  means  of  wrong 
and  oppression,  and  certainly  the  rule  in  ques- 
tion places  a  dangerous  Instrument  in  the 
bands  of  every  defendant.  Ttiere  is  no  intima- 
tion that  it  has  been  so  used  by  the  appellant  in 
this  case,  for  the  record  does  not  disclose 
any  sneh  state  of  affairs,  nor  does  It  show 
that  appellees  have  deliberately  disclosed  the 
flict  of  Insurance  on  the  part  of  appellant, 
In  order  to  gain  or  Increase  a  verdict.  It 
can  as  readily  be  held  that  it  was  inadver- 
tently done,  as  that  it  was  conceived  by  ap- 
pellees and  put  Into  execution.  In  such  a 
state  of  the  record,  we  are  not  willing  to  ex- 
tend the  rule  laid  down  on  the  subject,  but 
will  confine  it  strictly,  when  we  enforce  It  at 
all,  to  cases  in  which  it  Is  made  to  appear 
that  the  plaintiff  deliberately  and  persistent- 
ly labored  to  inject  an  issue  not  made  by 
tiie  pleadings  in  order  to  gain  a  verdict  or 
influence  the  amount  of  it 

Without  committing  this  court  to  the  poli- 
cy of  never  reversing  a  Judgment  In  which  It 
Is  shown  that  a  defendant  Is  Insured  against 
accidents,  still  it  appears  almost  farcical,  in 
these  days,  when  it  is  known  to  every  man 
almost,  qualified  to  sit  on  a  Jury,  that  most 
corporations  dealing  with  the  public,  and 
many  individuals,  are  Insured  In  certain 
sums  against  liability  for  accidents,  to  hold 
that  such  Insurance  is  a  mystery  from  which 
the  veil  of  secrecy  should  never  be  lifted, 
and  that,  if  it  is  whispered  to  the  Jury  that 
such  Insurance  has  been  obtained,  no  valid 
verdict  can  be  returned  or  valid  Judgment 
rendered.  Mot  only  is  it  known  that  most 
corporations  and  many  individuals  are  insur- 
ed, but  It  Is  also  known  to  most  intelligent, 
well-informed  men  that  there  is  a  clause  in 
every  accident  policy  which  provides  for  the 


insurer  furni^lng  its  attorneys  and  conduct- 
ing the  defense  for  the  insured.  It  may  be 
that  the  insured  conld  compromise  for  a 
lower  sum  than  the  amount  of  his  insurance, 
still  he  must  surrender  his  rights  into  the 
hands  of  the  insurer  and  run  the  risk  of  hav- 
ing a  larger  Judgment  than  the  amount  cov- 
ered by  his  Insurance  rendered  against  him, 
and,  while  he  is  the  one  put  forward  to  re- 
ceive the  buffetings  of  a  trial.  It  must  not  be 
whispered  that  he  is  not  the  true  defendant 
In  the  case.  It  would  seem  Just,  reasonable, 
and  proper  that  If  the  insurance  company  Is 
conducting  the  defense,  as  every  reasonable 
man  connected  with  the  trial  knows  that  it 
is  doing,  it  should  not  be  an  act  of  extreme 
impropriety  to  mention  the  fact  Another 
and  more  sensible  policy  than  that  hereto- 
fore prevailing  should  be  adopted  by  the 
courts  in  such  cases.  It  should  never  be  im- 
proper to  disclose  the  true  defendant  In  the 
case,  and  draw  into  the  open  the  real  rather 
tha^.  the  fictitious  party.  This  court  is  mere- 
ly entering  its  protest  against  the  policy  that 
has  been  followed  in  Texas,  but  recognizes 
that  the  decisions  of  the  state  must  be  fol- 
lowed until  it  is  settled  differently  by  the 
court  of  last  resort.  In  the  meantime  there 
will  be  no  forced  or  strict  interpretation  of  the 
facts,  but  they  will  be  confined  within  the 
spirit  as  well  as  the  letter  of  the  law.  It  is 
puerile  and  absurd  to  continue  to  reverse 
Judgments  on  account  of  the  disclosure  of 
matters  to  Juries  which  in  all  probability 
they  already  knew.  Reason  seasoned  with 
Justice,  common  sense  leavened  with  experi- 
ence, should  be  the  standard  in  the  adminis- 
tration of  the  laws  of  the  state  and  the  en- 
forcement of  rules  for  the  courts.  It  is  not 
claimed  In  this  case  that  the  verdict  is  ex- 
cessive, or  that  there  is  any  evidence  of  pas- 
sion or  prejudice  on  the  part  of  the  Jury. 
The  naked  proposition  Is  that.  Independent 
of  any  injury  that  may  have  resulted  to  ap- 
pellant by  mention  of  an  insurance  company, 
that  disclosure  will  work  a  reversal  of  a 
Judgment  against  which  no  complaint  la,  or 
could  be,  urged.  We  do  not  think  thia  course 
should  be  followed  by  this  court 

The  facts  of  tMs  case,  if  the  version  as- 
sumed by  appellant  is  the  true  (me,  show 
that  an  insurance  company  was  active  in  ap- 
proaching the  witnesses,  in  getting  state- 
ments from  them,  and  counseling  and  advis- 
ing with  them  while  the  trial  was  In  prog- 
ress, and,  if  the  plaintiff  dared  to  inquire 
into  such  conduct  a  protest  Is  made,  and  an 
appeal  taken  from  a  Judgment  of  which  no 
complaint  is  made,  and  a  reversal  is  asked 
because  a  rank  outsider  who  had  been  ap- 
proaching appellees'  witnesses  had  been  ex- 
posed. The  facts  of  this  case  show  the  ex- 
tent to  which  the  rule  as  to  not  exposing  in- 
surance companies  can  be  carried,  and  it  is 
fall  time  to  call  a  halt. 

The  Judgment  is  affirmed. 
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HCGHXS  T.  ITNDBRWOOD  TYPEWRITER 

CO.  (No.  8366.) 
(Coart  of  CiTil  Appeal*  of  Texaa.    Ft  Worth. 

April  22,  1916.) 
JuamcKs  or  thb  Pkaok  «=»202(2)— Rktjxw— 

C^BTIOBABI  —  PBOCKBDINOS  TO  PBOCUBB  — 

Affidavit. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  742,  745,  providing  that  certiorari  sball 
not  laene  to  a  justice  court,  unless  the  appli- 
cant, "or  some  j>er80n  for  him  having  knowl- 
edge of  the  facts,"  shall  make  affidavit  setting 
forth  sufficient  cause,  a  petition  for  certiorari 
voiporting  to  be  that  of  the  applicant's  next 
friend,  aigaed  by  a  third  party,  together  with 
a  verification  thereof  by  the  third  party  stat- 
ing only  that  he  "believed  the  facts  set  forth 
above  to  b«  true  and  correct,"  was  insufficient. 

[Bd.  Note. — For  other  cases,  see  Justices  of 
flie  Pence,  Cent.  Dig.  »  781-788;  Dec.  Dig. 
^=202  (2).] 

Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

Action  by  the  Underwood  Typewriter  Com- 
pany against  J.  R.  Hughes.  From  a  judg- 
ment of  the  county  court  refusing  applica- 
tion of  defendant  by  next  friend  for  cer- 
tiorari to  review  judgment  for  plaintiff  in 
jnstice  court,  defendant  appeals.    Affirmed. 

W.  F.  Weeks  and  Harry  C.  Weeks,  both 
of  Wichita  Falls,  for  appellant  Bonner  & 
Bonner  and  Joseph  R.  Ogle,  all  of  Wichita 
Falls,  for  appellee. 

CONNER,  C.  J.  On  February  10,  1915,  ap- 
pellant D.  A.  Smith,  as  next  friend  of  an 
alleged  minor,  J.  R.  Hughes,  applied  to  the 
county  Judge  of  Wichita  county  for  a  writ 
of  certiorari  to  bring  up  for  review  a  certain 
cause  in  the  Justice  court  of  precinct  No.  1 
of  that  county.  In  which  Judgment  had  been 
rendered  In  favor  of  the  Underwood  Type- 
writer Company  against  the  said  Hughes  for 
the  sum  of  $161.91.  The  application  was 
granted,  but  on  April  6,  1915,  upon  motion 
of  the  Underwood  Tyi)ewrlter  Company  the 
certiorari  was  dismissed  and  a  writ  of  proce- 
dendo ordered.  From  such  judgment  of  dis- 
missal this  appeal  has  been  prosecuted. 

The  principal  grounds  set  up  In  the  peti- 
tion for  certiorari  were  that  said  Hnghes 
was  a  minor  and  as  such  was  entitled  to 
disaffirm  the  promissory  note  upon  which  the 
suit  In  the  Justice  court  was  predicated.  It 
was  further  alleged  that  the  judgment,  with- 
out notice  to  or  the  consent  of  the  defendant, 
had  been  rendered  on  a  day  other  than  had 
theretofore  been  agreed  upon  as  a  day  for  the 
trial.  In  the  motion  to  dismiss  the  writ  of 
certiorari  the  Underwood  Typewriter  Com- 
pany set  up  some  11  grounds  In  support  of  the 
motion,  Including  an  objection  that  the  pe- 
tition for  certiorari  had  not  been  properly 
rerilled.  It  will  not,  we  think,  be  necessary 
to  notice  further  than  we  have  done  the 
application  for  the  writ.  Inasmuch  as  It 
seems  very  clear  that  the  application  was 
not  snpported  by  a  sufficient  affidavit  and 


taeiice  that  the  Judgment  o^  the  county  court 
In  dismissing  the  application  was  correct  on 
this  ground. 

The  petition  for  certiorari  purported  to  be 
that  of  D.  A.  Smith,  as  next  friend  of  J.  R. 
Hughes,  alleged  to  be  a  minor,  and  was  sign- 
ed "W,  F.  Weeks,"  to  which  signature  was 
subjoined  the  following  verification: 

"I,  W.  F.  Weeks,  being  duly  sworn,  on  my 
oath,  state  that  I  believe  the  facts  set  forth 
above  to  be  true  and  correct. 

"Witness  my  hand  this  lOth  day  of  February, 
1915.  W.  F.  Weeks. 

"Sworn  to  and  subscribed  before  me,  by  W. 
F.  Weeks,  this  10th  day  of  February.  1915. 
A.  F.  Kerr,  Dist.  Clerk  in  and  for  Wichita 
County,  Texas.    [Seal.]" 

Article  742,  title  21,  of  Vernon's  Sayles' 
Texas  Civil  Statutes,  provides  that: 

"After  final  judgment  in  a  court  of  a  jastice 
of  the  peace,  in  any  cause,  except  In  cases  of 
forcible  entry  and  detainer,  the  cause  may  'be 
removed  to  the  county  court  by  writ  of  cer- 
tiorari." 

But  It  Is  particularly  specified  In  article 
745  following  that: 

"The  writ  shall  not  be  granted  unless  the 
party  applying  for  the  same,  or  some  person 
for  him  having  knowledge  or  the  facts,  shall 
make  affidavit  in  writing,  setting  forth  suffi- 
cient cause  to  entitle  him  thereto." 

It  Is  evident  that  the  affidavit  above  set 
forth  is  not  in  compliance  with  the  statute 
and  Is  wholly  Insufficient  The  party  filing 
the  petition  for  certiorari  and  making  the 
affidavit  falls  to  show  his  relation  to  the 
case,  nor  does  It  appear  that  he  has  knowl- 
edge of  the  facts  embodied  In  the  petition  for 
certiorari.  It  has  been  held  that  when  an 
affidavit  Is  made  In  the  course  of  a  judicial 
proceeding  by  one  person  In  behalf  of  anoth- 
er, his  authority  should  be  made  to  appear 
from  the  record.  Cherryhomes  v.  Carter,  60 
Tex.  166,  18  S.  W.  443.  In  this  respect  the 
affidavit  under  consideration  Is  wholly  want- 
ing. Moreover,  in  the  verification  no  fact  al- 
leged In  the  petition  for  writ  of  certiorari  Is 
stated  to  be  true  within  the  knowledge  of  the 
affiant  It  may  have  been  true  that  W.  F. 
Weeks,  who  made  the  affidavit,  "believed" 
that  the  facts  alleged  In  the  petition  were 
true,  and  yet  such  facts  may  have  been  whol- 
ly unfounded.  The  case  of  Splnks  v.  Math- 
ews, 80  Tex.  373,  15  S.  W.  1101,  Is  one  In 
which  the  petition  for  certiorari  was  signed 
by  an  agent  and  fpUowed  by  the  general 
statement  under  oath  that  "the  allegations 
are  true  and  correct,  to  the  best  of  his 
knowledge  and  belief."  On  appeal  from  an 
order  dismissing  the  petition,  our  Supreme 
Court  held  that  the  affidavit  quoted  was  too 
general  to  constitute  a  substantial  compli- 
ance with  the  law,  citing  the  case  of  Graham 
V.  McCarty,  69  Tex.  323,  7  S.  W.  342,  to  the 
effect  that  an  affidavit  "to  the  best  of  affi- 
ant's knowledge  and  belief"  Is  fatally  de- 
fective. In  1  Ruling  Case  Law,  page  770, 
par.  15,  It  Is  stated : 

"An  affidavit  should  always  be  made  by  one 
having  actual  knowledge  of  the  facts, 
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ble,  and  Its  anegations  should  be  foil,  cwtain, 

and  exact,  for  to  be  used  as  evidence  an  affi- 
davit must  state  facts  positively  and  not  merely 
upon  information  and  belief;  a  bare  statement 
oi  one's  belief  being  absolutely  immaterial  un- 
less tbe  case  is  one  where  an  affidavit  as  to  be- 
lief only  is  required" 

—the  author  citing  Dyer  t.  Flint,  21  HI.  80, 
74  Am.  Dec  73;  Leigh  ▼.  Green,  by  the  Su- 
preme C!oart  of  Nebraska,  64  Neb.  683,  00 
N.  W.  255,  101  Am.  St  Ecp.  692. 

We  conclude  that  the  county  court  proper- 
ly dismissed  the  writ  of  certiorari  herein, 
and  the  Judgment  is  accordingly  affirmed. 


CLOPTON  V.  CALDWELL  COUNTY.* 
(No.  6683.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  81,  1916.    Rehearing  Denied  June  21, 

1916.) 

1.  Accord  and  Satisfaction  *=»11(1)— Ac- 
catPTAUCK  AS  Full  Payment  —  Effkot  of 
Protest. 

A  contractor's  acceptance  and  cashing,  un- 
der protest,  of  a  road  warrant,  stated  to  be  in 
final  settlement  of  his  claim,  operated  as  an  ac- 
cord and  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Gent  Dig.  {§  75,  79-82 ;  Dec.  Dig. 
«&=>ll(l).] 

2.  AccoBD  AND  Satisfaction  «=»10(1)— Uk- 
LiQuiDATKD  Claims— What  Constitutes. 

A  road  contractor's  claim  for  work  done,  in- 
duding  an  additional  item  for  supervision,  is 
unliquidated  where  the  supervising  item  is  with- 
out basis. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  §§  67-72;  Dec.  Dig. 
«=»10(l).] 

3.  Accord  and  Satisfaction  4s>26(3)— Bvi- 

DENCE— SujnOIENCT. 

A  finding  that  a  road  contractor  knew  that 
certain  warrants  were  given  him  in  full  payment 
is  sustained,  where  he  appeared  before  the  au- 
thorities and  protested  against  such  limitation 
before  cashing  the  warrants. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §§  104,  165;  Dec.  Dig. 
«=>26(3).) 

4.  AccoBD  AND  Satisfaction  «=>5— Consid- 
kbatiom. 

The  compromise  of  an  amount  du^  a  road 
contractor  is  sufficient  consideration  to  support 
an  accord  and  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {§  40-45;  Dec.  Dig. 
<g=»5.] 

Appeal  from  District  (Jourt,  Caldwell  Conn- 
ty;   Frank  S.  Roberts,  Judge. 

Action  by  A,  M.  Clopton  against  Caldwell 
County.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Afilrmed. 

Page  Se  Jones,  of  Bastrop,  and  O.  Ellis  & 
Graves,  of  Lockhart,  for  appellant  E.  B. 
Coopwood,  E.  R.  Tellott,  and  J.  B.  Hatcbltt, 
all  of  Lodchart,  for  appellee. 


FLY,  C.  J.  This  suit  was  Instituted  by  ap- 
pellant to  recover  a  balance  of  $1,829.43  al- 
leged to  be  due  appellant  by  appellee,  on  a 


contract  between  the  parties  whereby  appel- 
lee boimd  Itself  to  pay  appellant  for  his  serv- 
ices "in  the  supervision  and  construction  of 
roads,  bridges,  and  culverts  In  the  different 
precincts  of  Caldwell  county,"  10  per  cent,  of 
the  actual  cost  of  tbe  construction  of  said 
roads,  bridges,  and  cnlverts.  The  cause  was 
tried  without  a  Jury,  and  Judgment  rendered 
that  appellant  take  nothing  by  his  suit 

The  court  found,  in  substance,  and  this 
court  approves  his  findings,  that  precinct  No. 
1,  of  Caldwell  county,  had  been  organized  as 
"road  district  No.  1,"  under  the  laws  of  Tex- 
as ;  that,  by  a  vote  of  tbe  people,  bonds  had 
been  Issued  for  tbe  purpose  of  constructing 
and  improving  roads  therein,  among  which 
were  the  roads  for  work  on  which  appellant 
sought  to  recover  compensation.  On  Janu- 
ary 14,  1914,  the  commissioners'  court  of 
Caldwell  county  entered  Into  a  contract  with 
appellant  for  the  supervision  of  the  construc- 
tion of  three  roads,  namely,  Prairie  Liea,  Si- 
lent' Valley,  and  Niederwaid,  and  agreed  to 
jtay  htm  for  bis  services  10  per  cent  of  the 
contract  price  in  case  bids  were  accepted, 
and  actual  expense  tf  all  bids  and  estimates 
were  rejected.  In  pursuance  of  the  terms  of 
the  contract  bids  were  received  by  tbe  court 
and  one  for  the  Prairie  Lea  road  was  ac- 
cepted ;  the  bids  on  the  other  roads  were  re- 
jected. Afterwards,  the  vote  ou  tbe  other 
roads  was  reconsidered,  and  contract  was 
made  with  appellant  to  construct  tbe  other 
two  roads.  On  a  final  estimate  of  the  cost 
of  the  two  roads,  tbe  commissioners'  court 
disputed  tbe  right  of  appellant  to  10  per  cent 
commissions  and  also  claimed  a  credit  of 
$118  on  the  account  It  was  shown  that  at 
the  time  the  cohtract  to  construct  the  two 
roads  was  approved,  tbe  appellant  agreed  not 
to  charge  the  county  10  per  cent,  on  the  con- 
tract price ;  and  the  order  awarding  the  con- 
tract was  made  on  the  agreement  and  under- 
standing that  he  would  not  charge  the  coun- 
ty the  10  per  cent  demanded  by  him  In  this 
suit.  The  commissioners'  court  deducted  the 
10  per  cent  and  $118  from  the  account  for 
$3,838  and  paid  him  only  $1,992.49,  and  on 
the  face  of  the  two  warrants  given  for  that 
sum  was  written  "as  final  settlement  for 
road  work  •  •  ♦  on  B.  &  B.  No.  1  fund." 
The  warrants  were  tendered  to  appellant  in 
full  settlement  of  all  claims  by  him  under 
the  contract  and  were  received  and  cashed 
by  him.  Ue  had  knowledge  that  the  war- 
rants were  Issued  to  him  as  a  full  aetUemeot 
of  all  claims,  but  knowing  such  fact,. he  re- 
ceived and  cashed  the  warrants. 

[I]  The  court  decided  the  case  in  favor  of 
appellee  on  the  ground  of  accord  and  satis- 
faction, and  we  think  the  decision  la  correct 
Where  an  offer  of  a  part  of  a  datan  la  made 
as  full  payment  of  the  wlnAe  claim,  and  Is 
accepted  by  the  claimant  thouj^  under  pro- 
test it  is  a  bar  to  the  recovery  of  the  bal- 
ance.    Daugberty  v.  Herndon,  27  Tex.  Civ. 
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App.  ITC,  66  S.  W.  891 ;  Bergman  ▼.  Brown, 
172  8.  W.  554;  HolUnger  v.  Llano  Granite 
Co^  173  S.  W.  e03;  Fuller  v.  Kemp,  138  N.  Y. 
232,  33  N.  £.  1034,  20  L.  B.  A.  786.  As  said 
by  the  Conrt  of  Appeals  of  New  York,  in  the 
last-cited  case,  under  similar  facts  to  those 
In  the  present  case: 

"The  tender  and  the  condition  conid  not  be 
diaserered.  The  one  could  not  be  taken  and  the 
other  rejected.  The  acceptance  of  the  money  in- 
Tolved  the  acceptance  of  the  condition ;  and  the 
law  will  not  oermit  any  other  inference  to  be 
drawn  from  the  transaction.  Under  such  clr- 
eamatances,  the  assent  of  the  creditor  to  the 
terms  proposed  by  the  debtor  will  be  implied,  and 
no  words  of  protest  can  affect  the  legal  quality 
of  his  act." 

The  first  assignment  is  overruled.  There  la 
no  substantial  difference  between  the  flnd^ 
Ing  of  the  Judge  and  what  appellant  contends 
he  should  have  found.  No  matter  bow  er- 
roneous the  finding  may  hare  been,  wblcb  is 
not  conceded.  It  could  not  have  had  any 
wei^t  In  causing  the  conclusion  of  law  of 
the  trial  Judge. 

The  second  and  third  assignments  of  er- 
ror present  nothing  material  to  a  decision 
of  this  case  and  they  are  overruled.  How- 
ever, the  statement  of  facts  supports  the 
finding  as  to  the  $118. 

[I]  The  fourth  assignment  of  error  com- 
plains of  a  finding  of  the  court  that  the 
final  account  of  appellant  was  an  unliquidat- 
ed demand.  The  amount  due  appellant  by 
ai^Uee  was  unsettled,  undetermined  in 
amount,  and  consequently  was  unliquidated. 
If  th&x  had  been  any  basis  for  the  cl^ilm 
for  10  per  cent.,  that  may  have  been  liquidat- 
ed; but  It  had  been  fully  agreed  by  and  be- 
tween the  parties,  before  the  contract  was 
awarded,  that  the  10  per  cent,  should  not 
enter  Into  the  contract.  It  would  seem  to  be 
preposterous  to  pay  a  contractor  a  percent- 
age of  the  contract  price  to  supervise  his 
own  work.  It  Is  argued  that,  because  It 
was  known  what  appellant  claimed  as  his 
percentage,  the  whole  dalnf  became  liquidat- 
ed, but  that  part  of  the  account  had  no 
fonndatlon  and  appellant  accepted  payment 
of  the  other  part  of  the  account. 

[1]  The  fifth,  sixth,  and  seventh  assign- 
ments of  ocror  go  to  the  sufficiency  of  the 
evidence  to  sustain  certain  findings,  and 
are  fully  answered  by  oar  cowduslons  of 
facte.  They  are  overruled.  Appellant,  be- 
fore he  collected  tito  warrants,  went  before 
the  commissioners'  court  with  his  attorney 
and  protested  agalqstlta  order  and  endeavor- 
ed to  have  the  order  rescinded,  which  was 
refused.  He  then  went  out  and  collected 
the  amount  of  the  warrants,  and  yet  It  is 
contended  that  a  finding  that  appellant  knew 
the  warrants  were  tendered  him  in  full  pay- 
ment Is  not  supported  by  the  facts. 

14)  The  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirteenth,  and  fourteenth  assign- 
ments of  error  are  fully  met  herein  and  are 
overruled.    The  evidence  is  sufficient  to  sus- 
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tain  the  finding  of  accord  and  satisfaction. 
The  compromise  of  a  debt  was  a  sufficient 
consideration.  As  said  by  this  court^  through 
Justice  Neill,  in  Powers  v.  Harris,  42  Tex. 
Civ.  App.  260,  W  S.  W.  136: 

"Among  the  nnmerous  modifications  and  ex- 
ceptions, none,  however,  is  better  established 
than  that  if  the  claim,  though  evidenced  by  a 
bill  or  note,  is  in  dispute  an  agreement,  by 
way  of  compromise,  to  receive  a  part  payment  of 
the  disputed  claim  in  settlement  of  the  whole 
demand,  when  performed,  will  discharge  it." 

See,  also.  Hunt  v.  Ogden,,  58  Tex,  Civ.  App. 
443,  125  S.  W.  386;  Crlstler  v.  WlUlams,  62 
Tex.  Civ.  App.  169,  130  S.  W.  608 ;  Fire  As- 
sociation V.  Wickham,  141  U.  S.  564,  12  Sup. 
a.  84,  35  L.  Ed.  860. 

There  Is  no  merit  whatever  in  the  fifteenth 
assignment  of  error.  The  testimony  objected 
to  did  not  tend  In  any  way  to  vary  the  terms 
of  the  warrants,  but  was  in  perfect  accord 
with  a  recitation  In  the  warrants  that  they 
were  given  as  a  "final  settlement  for  road 
work."  The  case  was  tried  by  the  court,  and 
It  will  be  presumed  that  he  tried  it  on  legal 
testimony,  and  he  so  states  In  approving  the 
bills  of  exception. 

The  sixteenth  assignment  of  error  is  over- 
ruled. There  was  no  attempt  to  vary  the 
order  of  the  commissioners'  court,  but  to 
explain  it. 

The  seventeenth  assignment  of  error  is  a 
repetition  of  other  assignments  on  the  ques- 
tion of  accord  and  satisfaction,  and  that  sub- 
ject has  been  fully  considered.  It  is  over- 
ruled. 

The  Judgment  Is  affirmed. 


KINa  et  al.  v.  HARDIN  LUMBER  CO. 
(No.  594.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

May  25,  1916.     Rehearing  Denied 

June  22,  1916.) 

1.  ASSIONIIENTS    iS=»12   —   FtJTUBB  EARNINGS 

TJndeb  Existing  Oonthacts. 
A  building  contractor  may  assign  an  indebt- 
edness which  is  to  accrue  in  big  favor  under  his 
contract,  since  the  fund  has  a  potential  exist- 
ence. 

[Ed.  Note. — For  other  cases,  see  Assignments. 
Cent  Dig.  g  20;  Dec.  Dig.  <B=»12.] 

2.  AseioNMENTs  <8=»S8  —  Equitable  Absion- 
MBNTs— Obdeb  on  Pabticulae  Fund. 

An  order  by  a  building  contractor  to  the 
owners  to  pay  a  materialman  a  certain  sum  op- 
erates without  acceptance  as  an  equitable  as- 
signment of  the  fund  to  accrue  in  favor  of  the 
contractor. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  {{  121-123 ;   Dec.  Dig.  <E=»58.] 

3.  AssiaNiiKNTS  ^33131— Actions— Plkadino. 

In  actions  by  assignee  to  enforce  payment  of 
the  fund  assigned,  the  alleged  invalidity  of  the 
assignment  doe  to  restriction  in  assignor's  con- 
tract against  assignment  is  defensive  matter 
which  defendant  must  plead  and  prove. 

[Ed.  Note.— For  other  cases,  see  Assignments,   y^-^>  t 

Cent.  Dig.  §8  220-226;   Dec.  Dig,  «=  131.]  CjOOQIC 
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Appeal  from  Harris  CJounty  Court;  Olark 
O.  Wren,  Judge. 

Action  by  the  Hardin  Lumber  Company 
against  I.  H.  King  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

A.  B.  Wilson  and  Cole  &  Cole,  all  of  Hous- 
ton, for  appellants.  Ross  &  Wood,  of  Hous- 
ton, for  appeUee. 

Statement  of  Case. 

HIGGINS,  J.  By  contract  dated  June  13, 
1914,  I.  H.  King  agreed  with  H.  R.  Byars, 
B.  L.  Vineyard,  and  John  G.  Logue,  owners, 
to  remodel  a  building.  King  was  to  furnish 
all  material  and  labor,  for  which  the  owners 
were  to  pay  him  $6,925.  This  sum  was  pay- 
able to  King  as  follows: 

"Such  an  amount  every  Saturday  morning  dur- 
ing the  progress  of  the  work  as  is  estimated  by 
the  architects  to  be  the  amount  of  the  pay  roll 
then  owing  by  the  contractor  for  said  week  and 
in  addition  thereto  forty  (40)  per  cent,  of  the 
amount  of  the  plumbing  contract,  when  said 
plumbing  work  has  been  roughed  in,  tested  and 
approved,  and  forty  (40)  per  cent,  of  the  wiring 
contract,  when  said  work  has  been  roughed  in, 
tested  and  approved,  the  balance  of  said  contract 
price  to  be  paid  by  the  owners  to  the  contractor 
within  thirty  (30)  days  after  the  work  is  com- 
pleted, finished  and  accepted,  save  and  except 
ten  (10)  per  cent,  of  the  contract  price,  which 
shall  be  retained  by  the  owners  untU  after  the 
lapse  of  thirty  (30)  days  from  the  time  when 
said  work  has  been  finally  completed  and  de- 
livered to  and  accepted  by  the  owners,  but 
the  owners  shall  have  the  right  to  refuse  to 
pay  over  the  balance  of  said  contract  price 
until  satisfactory  evidence  has  been  furnished 
to  them  by  the  contractor  of  the  payment  of 
all  claims  on  the  part  of  laborers,  mechanics, 
materialmen  and  subcontractors,  and  all  claims 
of  every  kind  which  may  be,  or  constitute  a  lien 
against  said  building  or  premises,  it  being  the 
intention  of  the  parties  that  the  contractor  shall 
deliver  said  building  to  the  owners  free  from  all 
claim  and  liens  of  any  kind,  and  the  owners  re- 
serve the  right,  in  any  event,  to  retain  at  least 
twenty-five  (25)  per  cent,  of  the  contract  price 
until  the  final  completion  of  said  work  and  the 
acceptance  thereof  by  them,  and  in  the  event, 
daring  the  progress  of  the  work,  any  claim  of 
any  kind  shall  be  made  against  the  owners  on 
the  part  of  laborers,  materialmen,  mechanics,  or 
subcontractors,  or  any  one  else,  the  owners  shall 
have  the  right  to  retain  out  of  any  payments 
then  due  or  thereafter  to  become  due  the  con- 
tractor, an  amount  sufficient  to  completely  in- 
demnify them  against  such  claim  or  claims." 

The  remodeling  was  to  be  completed  on  or 
before  August  20,  1913.  If  not  so  completed, 
King  was  to  i>ay  the  owners  as  liquidated 
damages  $5  per  day  for  each  day  that  the 
work  should  remain  unfinished  after  said 
date.  The  contract  provided  that  if  King 
should  fail  to  prosecute  the  work  with 
promptness  and  diligence,  the  owners  might 
terminate  the  employment  of  King  and  com- 
plete the  work  at  his  cost  King  agreed  to 
execute  and  deliver  to  the  owners  and  did 
execute  and  deliver  to  them  a  bond  in  sum 
of  $2,500  to  guarantee  performance  of  bis 
contract 

The  Hardin  Lumber  Company  agreed  to 
furnish  King  the  materials  for  the  perform- 


ance of  his  contract.  It  also  paid  for  King's 
account  to  a  bonding  company  a  premium  of 
$69.25  for  the  bond  which  King  gave  the 
owners  and  a  premium  of  $50  on  casualty  In- 
surance taken  out  by  King  on  the  work, 
making  a  total  of  $119.25  of  such  premium 
paid  by  the  Hardin  Lumber  C4»npany  for 
King's  account 

On  June  14, 1913,  King  executed  and  deliv- 
ered to  said  company  this  instrument: 

"Vineyard  &  Byers,  Ci^— Please  pay  Hardin 
Lumber  Co.  the  sum  of  $1,169.25  (eleven  hun- 
dred sixty-nine  and  25/100  dollars),  same  being 
for  material  to  b«  fumisluM}  to  me  amounting  to 
$1,060.00  and  cash  furnished  for  bonds  amount- 
ing to  $119.25.  Also  please  pay  for  all  extra 
material  I  may  use,  and  deduct  said  amount 
from  my  contract  price  with  you.  For  value  re- 
ceived I  hereby  assign  the  above  amonnt  to 
them.    Accepted.  I.  H.  King." 

On  the  same  date  it  was  presented  by  the 
company  to  Logue,  who.  It  seems,  was  mak- 
ing the  disbursements  for  himself.  Vineyard 
&  Byars  to  King.  He  refused  to  accept  same, 
but  stated  he  would  see  that  appellee  got  its 
money.  The  value  of  material  furnished  by 
appellee  to  King  for  remodeling  the  building 
aggregated  $1,164.75.  King,  it  seems,  delayed 
the  completion  of  the  contract  and  the  own- 
ers terminated  his  employment  and  complet- 
ed the  same.  The  evidence  does  not  disclose 
when  they  terminated  his  employment 
There  was  a  delay  of  52  days  In  the  com- 
pletion of  the  contract  and  the  owners 
charged  $5  for  each  of  said  days  as  provided 
by  the  contract  totaling  $260.  This  Item  of 
$260,  together  with  the  other  amounts  paid 
by  the  owners  for  material  and  labor  to 
complete  the  building,  aggregated  $583.53  in 
excess  of  the  contract  price.  In  other  words, 
they  paid  $278.58  for  material  and  labor  in 
excess  of  the  contract  price  which,  added  to 
the  item  of  $260,  made  $583.53  due  the  own- 
ers by  King.  The  owners  paid  to  the  appel- 
lee the«sald  sum  of  $1,164.75  to  cover  the  ma- 
terial furnished  by  it  to  King  and  refused  to 
pay  the  item  of  ^119.25  covering  bond  pre- 
miums paid  for  King's  acconnt  This  suit 
was  brought  by  appellee  to  recover  this  item 
against  King  and  the  owners.  The  case  was 
tried  without  a  Jury,  and  judgment  rendered 
In  favor  of  appellee,  ladings  of  fact  were 
not  filed  by  tne  trial  c<Mirt,  and  in  the  ab- 
sence thereof  It  is  presumed  tJuit  all  lasoea 
of  fact  were  resolved  in  favov  of  appeUees. 
The  owners  prosecnte  this  appeaL 

Opinion. 

[1,  2]  The  indebtedness  which  was  to  accrue 
in  King's  favor  under  the  contract  between 
himself  and  the  owners  had  a  potential  exist- 
ence when  the  instrument  In  favor  of  ai>i)el- 
lee  was  given,  and  the  fund  having  such  po- 
tential existence.  It  was  properly  subject  to 
equitable  assignment  The  instrument  given 
to  appeUee  by  King  constituted  an  equitable 
assignment  of  $1,050  of  the  fund  appUcable 
to  the  payment  of  materials 
by  apipellee  and  a  like  aaslgnment 


fund  appUcable         . 
to  be  furnishecT^Qlp 
iment  of  $119.25     O 
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Uiereof  applicable  to  the  paymeut  of  the  bond 
premium  Items  paid  by  appellee  for  Eing's 
account. 

The  application  by  the  owners  of  the  mon- 
ey accruing  to  King  under  the  contract  be- 
tween them  is  shown  by  the  following  state- 
ment: 

statement  of  L  H.  King  Oontraet  tor  Ramodellnx  of 

Faith  Home  under  Contract  with  Vlnerard, 

Byars  A  Logue. 

October  11,  ISU. 
Contract  price,  16,925.00. 

Jane    Zt.  UU I  UO  26 

28.  UU. 86  80 

JtOj       8,  1B13 M7fc 

12,  1913.    Itodem  Flumblnc  Comiwny      877  60 

12,  1913 129  75 

1»,  1913 162  40 

19,  1913,    Modern  Plumbing  Company      ISO  00 

28,  1913.    Oeorge  Gardiner 35  00 

26.  1913 215  60 

30,1913.    George  Oardlner 26  00 

Anr       X  1*13. 6000 

2,  191J. 188  20 

•,1913.    Oeorge  Gardiner 66  00 

8,  1813. 2U  15 

16.  ins.    George  Oardlner 66  00 

16.  1913 203  70 

13,1913.    George  Gardiner 66  00 

23,  1913 US  00 

30,  19U.    O.    W.    Miller 122  60 

Sept      1.  1813.    George  Gardiner 68  00 

6,  1913.    George  Gardiner 90  00 

6,1913.    Q.    W.    Miller 77  86 

13.1913.    George  Gardiner 80  00 

13.1918.    O.  W.  Miner 17  80 

18.1913.    E.   Rudnlck 8  15 

20,  1913.    George   Oardlner 40  00 

20.1913.    L.   P.   Campbell 7  88 

20.1813.    Hack  Gibson 120 

Oct     10k  ISIS.    Jobn  Lloyd  and  N.  Soott....        12  00 

10,  1913.    3.    Hedrlcks 15  00 

11.1913.    Ij.  F.  Campbell 10  60 

(Abore  accounts  all  paid 
to  I.  H.  King  In  person,  ex- 
cept where  otherwise  noted.) 

Total   »3,444  63 

Amount  due  Vineyard,  Byars  A  Logue,  ao- 
coont  delay,  S2  days  at  |6.00  per  day 260  00 

Grand  total ^3,704  63 

Amount  due  I.  H.  King  under  contract (3,220  47 

Claims  against  the  Job: 

Hardin  Lumber  Company 81,284  00 

Modem  Plumbing  Company. . .  1,631  40 

a  U  *  Theo.  Bering 240  05 

Louis  Sellne UO  00 

Hartwell  Iron  Works 3  35 

Bartbold  ft  Casey 63  60 

Jamas  Bute  Co 88  63 

O.  W.  HlUer 66  00 

O.  W.  Gardiner 329  12 

J.  Hedrlcks  194  25 

Max  Gibson  6  50 

C.  L.  Dwyer 17  50 

Jobn  Burney  1  50 

Total    , 83.878  26 

Bzcess  ot  claims  OTOr  balance  due      (667  78 

Ixigne  made  ail  payments,  and  he  testified 
tliat  he  paid  to  the  defendant  King,  upon 
the  certiflcates  of  the  architect  according  to 
the  contract  provisions,  the  weekly  pay  roll 
as  lie  was  required  to  do  under  Ms  contract ; 
otherwise  the  contract  could  not  have  been 
carried  oat.    "We  did  not  pay  the  defendant 


King  any  money  exc^t  upon  certiflcates 
issued  by  the  architect  as  required  by  the 
contract,  which  I  was  compelled  to  do  as  the 
contract  required  us  to  do."  He  further 
testified  that  the  amounts  shown  in  the  state- 
ment were  all  paid  to  King,  except  where  it 
is  otherwise  ludlcated  therein  as  having  been 
paid  to  other  parties.  It  therefore  appears 
that  $1,559.65  was  paid  to  King  direct  sub- 
sequent to  the  execution  of  the  assignment 
and  notice  thereof  given  to  the  owners.  Un- 
der the  authority  of  the  decisions  to  which 
appellants  refer,  it  may  be  assumed  that 
these  payments  were  rightfully  made  as  nec- 
cessary  in  order  to  enable  King  to  complete 
his  contract.  It  may  be  assumed  that  this 
right  to  make  these  payments  to  enable  the 
completion  of  the  contract  was  a  right  valu- 
able to  appellants  and  of  which  they  could 
not  be  deprived  by  the  assignment.  But 
eliminating  this  amount  of  $1,559.55,  it  ap- 
pears that  up  to  October  11,  1913,  the  sum 
of  $1,884.98  was  paid  to  other  parties  out 
of  the  fund,  and  some  time  subsequent  to 
that  date  $2,691.25  was  paid  to  other  parties 
having  "claims  against  the  job."  The  dates 
these  later  payments  were  made  does  not 
appear,  nor  does  it  appear  whether  the  labor 
and  material  was  furnished  before  or  after 
the  termination  of  King's  employment  under 
the  contract  It  is  true  Mr.  Logue  testified 
that  the  items  aggregating  these  two  sums 
were  paid  no  parties  who  had  furnished  ma- 
terial and  labor  in  remodeling  the  buUding. 
But  this  fact  alone  would  not  give  the  claims 
of  such  parties  precedence  over  the  assign- 
ment held  by  appellee.  There  Is  nothing  In 
the  record  to  show  that  the  claims  were 
secured  by  Hen  or  had  precedence  otherwise. 
The  mere  fact  that  material  and  labor  was 
furnished  to  King  did  not  fix  a  lien  In  favor 
of  such  parties  or  right  of  precedence.  In 
Ihe  condition  of  this  record,  the  cases  to 
which  appellant  cite  us  have  no  application, 
and  we  cannot  say  the  court  erred  in  holding 
them  liable  for  the  items  for  which  appellee 
sued.  Youngberg  v.  El  Paso  Brick  Company, 
165  S.  W.  715. 

[3]  It  is  Insisted  that  the  assignment  Is 
invalid  for  want  of  consent  thereto  of  the 
architect  as  required  by  a  clause  in  the  con- 
tract between  King  and  the  owners,  which 
stipulates : 

"The  contractor  shall  not  let,  assign  or  trans- 
fer this  contract,  or  any  interest  therein,  with- 
out written  consent  of  the  architects." 

The  architects'  want  of  consent  was  af- 
firmative defensive  matter,  which  It  was  in- 
cumbent upon  appellants  to  plead  and  prove. 
Ginaers,  etc.,  v.  Wiley  &  House,  147  S.  W. 
629,  and  cases  there  cited.  It  was  pleaded, 
but  no  proof  thereof  offered. 

In  view  of  what  has  been  said,  it  becomes 
unnecessary  to  pass  upon  the  remaining  as- 
signment. 


Affirmed. 
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TEXAS  BLDG.  CO.  et  al.  v.  COLLINS  et  al.* 
(No.  8353.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

April  15,  1916.    Rehearing  Doiied 

May  27,  1916.) 

1.  Appeal  and  Ebbob  «=»197(2)  —  Pasties 
Entitled  to  Allege  Eebob— Ebbob  Invit- 
ed BY  Objectino  Pabty— Issues. 

Where  a  railway  company  and  its  contrac- 
tor litigated  with  a  subcontractor's  creditors 
the  amount  due  such  subcontractor,  they  can- 
not urge  upon  appeal,  for  the  Qrst  time,  that 
the  issue  was  not  presented  by  the  pleadings. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=>197(2) ;  Pleading,  Cent 
Dig.  IS  142S-1441.] 

2.  CONTBACTB    <g=>2S7(l)    —    COHSTBUCTION    — 

Compensation— Amoont. 

Under  contracts  providing  that  the  amount 
due  from  a  railway  company  to  a  subcontractor 
should  be  fixed  by  an  estimate  signed  and  certi- 
fied by  the  railway  company's  chief  engineer, 
held  that  an  unsigned  and  uncertified  instru- 
ment was  not  the  contemplated  final  estimate. 

[Ed.    Note. — ^For   other  cases,   see   Contracts, 
Cent.  Dig.  f  1308;  Dec.  Dig.  «=>287(1).] 

3.  Contbaotb     (3=>350(2)    —    Evidknce     of 

AG  BEEMENT— SUFFICIBNCT. 

Testimony  that  a  subcontractor  did  not 
challenge  bills  charging  it  certain  sums  for 
railway  equipment  hire,  and  that  such  bills 
were  computed  from  a  contract  with  the  sub- 
contractor, is  insu£Scient  to  establish  an  ex- 
press agreement  to  pay  such  sums  as  against 
the  subcontractor's  creditors. 

[Ed.   Note. — For   other  cases,   see   Contracts, 
Cent  Dig.  i§  1820.  1821 ;  Dec.  Dig.  «=>350(2).] 

4.  CoKTBACTs  <S=234—CoN8TBOcnoN— Com- 
pensation—Deductions. 

A  contract  provision  between  a  railway 
contractor  and  a  subcontractor  held  to  author- 
ize the  contractor  to  pay  only  such  claims 
against  the  subcontractor  as  might  become  liens 
on  the  railway. 

[Ed.   Note. — For  other  cases,   see   Contracts, 
Cent  Dig.  S§  1099,  1100;  Dec.  Dig.  <S=»234.] 

5.  OoNTBACTS  ®=3234 — CoNSTBUcnoN— Com- 
pensation— Deductions. 

A  railway  company  held  authorized,  by 
various  contract  provisions,  to  pay  for  posts 
used  by  its  subcontractor  and  for  which  a  lien 
might  be  filed  against  the  railway,  and  to 
charge  such  cost  to  the  subcontractor,  irre- 
spective of  his  creditors'  claims  to  any  amount 
due  him. 

[E!d.   Note.— For  other  eases,   see   Contracts, 
Cent  Dig.  fS  1099,  1100;  Dec.  Dig.  <S=»234.] 

6.  Intebpleaqeb  ®=>35  —  Costs  —  Pebsons 
Entitled — Stakeiioldeb. 

In  a  suit  by  certain  employes  and  mate- 
rialmen against  a  railroad  subcontractor,  the 
railway  company  and  the  contractor  are  not 
entitled  to  attorney's  fees  as  stakeholders, 
where  they  did  not  pay  into  court,  but  con- 
tested, the  amount  found  due  from  them  to 
the  subcontractor. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
C^nt  Dig.  i  76;  Dec.  Dig.  «=335.] 

7.  Appeal  and  Ebrob  ^=»1073(1)— Harmless 
Ebrob— Judoment. 

It  was  not  prejudicial  error  to  order  per- 
sonal judgments  against  a  railway  company  in 
favor  of  a  subcontractor's  creditors,  where  the 
decree  relieves  it  from  liability  upon  payment 
of  the  amount  dae  from  It  to  the  subcontractor. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4240;  Dec.  Dig.  «=> 
1073(1).]  «     *— 


8.  Railboads  «s»159(4)  ~  Liens  —  PsBsoNa 
ElNViTLED  TO— Statute. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
5640,  ^ving  a  lien  to  mechanics,  laborers,  and 
operatives  on  railvray  construction  work,  ap- 
plies to  copartners  who  work  themselves  and 
employed  about  30  teams  on  grading  work,  es- 
pecially where  no  profit  was  made  on  the  job. 
[E5d.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  489,  490;  Dec  Dig.  <S==>15U(4).] 

9.  Appeal  and  Ebbob  <S=»1171(2)— Disposal 
— Revebsai^-Tbivial  Excess— Assionment 
or  Ebbobs  —  SpBcinCATioN  —  Pabticulab- 
nr. 

An  assignment  of  error  to  an  allowance  of 
$172.55,  of  which  $34  was  possibly  errone- 
ous, will  be  entirely  overruled  when  the  $34 
deduction  would  make  no  appreciable  difference 
in  the  result,  especially  where  there  is  no  as- 
signment specifying  the  $34  item. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  4547,  4548;  Dec.  Dig.  <8=» 
1171(2).! 

10.  Railboads  <S=>159(4)  —  Liens  —  Pebsons 
BJntitled  to — Statute. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
5640,  giving  a  Upu  to  mechanics,  laborers,  and 
operatives  on  railway  construction  work,  applies 
to  a  subcontractor's  foreman  or  superintendent 
earning  $200  per  month  and  doing  an  appreci- 
able amount  of  manual  labor. 

[B!d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §{  489,  490;  Dec.  Dig.  «='159(4).] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Marvin  H.  Brown,  Judge. 

Action  by  J.  E.  Collins  and  others  against 
the  Texas  Building  Company  and  others. 
Judgment  for  plaintiffs,  and  certain  defend- 
ants appeal.    Affirmed  as  modified. 

D.  E.  Decker,  of  Quanab,  and  H.  A.  Turn- 
er, of  Ft  Worth,  for  appellants.  J.  C.  Wil- 
son, Tbompson  &  Barwise,  xiryan.  Stone  & 
Wade,  and  W.  O.  Blalock,  all  of  Ft  Wortb, 
for  appellees. 

CONNER,  O.  J.  In  September,  1912,  the 
Quanah,  Acme  &  Pacific  Railway  Company,  a 
corporation,  duly  organized  under  the  laws 
of  the  state  of  Texas,  contracted  with  the 
Southwestern  (instruction  Company,  an- 
other corporation  duly  organized  uuder  the 
laws  of  the  state  of  Texas,  to  do  all  the  work 
and  furnish  all  of  the  material  necessary  to 
the  construction  of  the  roadbed  ana  to  lay 
the  track  for  a  line  of  railway  from  Padn- 
cab.  In  Cottle  county,  Tex.,  to  a  point  In 
Motley  county,  Tex.,  a  distance  of  approxi- 
mately 40  miles.  The  construction  company 
in  turn  sublet  the  contract  to  the  Texas 
Building  Company,  another  corporation,  and 
the  latter  company  in  turn  contracted  with 
various  firms  and  individuals  to  do  aU  the 
grading,  clearing,  grubbing,  excavating,  and 
embankment  work  on  specified  miles  of  the 
contemplated  road,  and  some  of  these  firms 
and  Individuals  later  In  turn  sublet  portions 
of  the  work  that  they  had  contracted  to  do. 
The  contracts  referred  to  In  a  general  sense 
may  be  snld  to  be  Interdependent,  and  for  the 
gradation  work  payment  was  provided  in  a 
fixed  sum  pet  square  foot  for  grubbing  and 
clearing,  and  a  fixed  sum  per  cubic  yard  for 


®s»For  other  cases  see  same  topic  and  KBT-NUMBBR  In  all  Kejr-Nttmbered  Dlgaou  and  ladazaa 
'Application  tor  writ  of  error  pending  In  Supreme  Court. 


T-r^ 


o 


S 


le 


Tez.) 


TKXAS  BLDO.  00.  v.  COLLINS 


405 


the  moving  of  tUit  and  nx^  It  appears  tbat 
the  work  vas  completed  In  October,  1013, 
and  that  soon  thereafter  one  W.  B.  Drake 
Instituted  a  suit  against  the  Texas  Bnildlng 
Company  to  recover  an  amount  alleged  to  be 
doe  him  for  services  or  material  furnished 
In  the  constractlon  of  the  road,  and  gar- 
nished the  construction  company,  alleging 
that  there  was  reason  to  believe  that  the 
constmction  company  had  funds  of  the  build- 
Ing  company  in  its  possession.  At  a  later 
period,  it  appears  that  J.  B.  Collins  and  sev- 
eral  others,  who  had  performed  labor  here- 
inafter to  be  more  particularly  mentioned,  in- 
stltnted  suit  against  the  Texas  Building 
Comimny  to  recover  sums  alleged  to  be  due 
them.  These  several  suits,  upon  motion  duly 
made,  were  oonsoUdated,  and  the  railway 
comitany  and  the  Southwestern  Construction 
Company  answered  that  there  was  a  balance 
due  from  the  railway  company  to  the  con- 
Btructiou  nsnpany,  under  the  contract  be- 
tween them  hereinbefore  referred  to,  of  $27,- 
480.48,  which  had  been  retained  under  the 
terms  of  the  contract,  and  this  sum  the  rail- 
way company  and  the  construction  company, 
by  their  answers,  tendered  into  court  These 
companies  also  set  up  that  there  were  nu- 
merous other  specified  parties  who  had 
claims  against  the  Texas  Building  Company ; 
and  it  was  prayed  that  they  might  be  re- 
quired to  intervene  and  set  up  their  rights 
to  the  fund  in  question.  Numerous  parties 
thereafter  did  intervene  and  set  up  claims,  as 
will  hereinafter  more  particularly  appear. 
The  garnishment  suit  of  W.  B.  Drake  against 
the  Texas  Bnildlng  Company  was  later  dis- 
missed on  the  ground  of  the  notorious  insol- 
vency of  the  building  company.  So  that,  in 
the  final  form  of  the  litigation,  this  contest 
la  one  between  the  Quanah,  Acme  9c  Pacific 
Railway  Company  and  the  Southwestern 
Construction  Company  on  the  one  side,  and 
J.  E.  Collins  and  numerons  others  on  the 
otlier  side.  As  against  the  railway  company 
and  the  construction  company,  Collins  and 
other  laborers  and  materialmen,  asserting 
claims,  snbstantlaUy  alleged  that  a  greater 
sum  than  |27,480.48  as  tendered  was  due 
from  the  railway  company  to  the  construc- 
tion company,  under  the  terms  of  the  con- 
tract between  them.  The  several  claimants, 
however,  as  among  themselves  set  up  priori- 
ties of  right  to  the  fnnd  referred  to  and  of 
lien  upon  the  railroad  as  alleged. 

The  trial  was  before  the  court  without  a 
Jnry,  and  the  court's  conclusions  of  fact  and 
law  are  before  us.  The  court  found  and  ad- 
judged that  the  total  amount  of  the  funds  re- 
maining in  the  hands  of  the  railway  and  con- 
struction companies  due  under  the  contracts 
was  132,186.98,  which  the  Judgment  of  the 
court  required  these  eorporations  to  deposit 
In  the  registry  of  the  court  The  claimants 
were  divided  into  cUsses  A,  B,  C,  and  D.  In 
Class  A  were  some  18  claimants,  in  whose 
flivor  the  eoDrt  found,  rams  severally  aggre- 


gating $28,538;  three  of  the  claimants  were 
included  within  class  B,  the  total  of  class 
B's  claims  amounting  to  $2,S53.45;  there 
were  some  five  of  class  C's  creditors,  whose 
claims  aggregated  $3,310.30.  The  court  found 
and  adjudged  that  the  creditors  in  class  A 
were  entitled  to  recover  of  the  railway  and 
construction  companies  their  several  claims 
and  to  a  first  Uen  upon  the  railway,  after 
which  the  creditors  in  class  B  were  entitled 
to  a  like  Judgment  with  foreclosure  of  Hen 
for  their  several  claims,  and  that,  after  the 
satisfaction  and  payment  of  the  claims  in 
classes  A  and  B,  then  what  fund  remained 
should  be  ratably  paid  to  the  creditors^  speci- 
fied in  class  C.  No  lien  was  found  in  favor 
of  the  creditors  in  classes  C'and  D.  It  was 
adjudged  that  the  creditors  in  class  D  take 
nothing,  and,  as  they  are  not  represented  on 
this  appeal,  it  will  be  unnecessary  to  further 
notice  the  claims  of  this  class. 

The  railway  and  constractlon  companies 
have  prosecuted  an  appeal  from  tlie  Judg- 
ment against  them,  and  one  of  the  creditors 
in  class  C  has  likewise  appealed  from  the 
court's  Judgment,  complaining  of  the  adjust- 
ment of  the  priorities. 

The  record  before  us  is  very  voluminous, 
and  the  numerous  briefs  and  conflicting 
claims  of  the  parties  Iiave  rendered  the  case 
one  somewhat  dlificult  of  disposition.  It 
seems  manifest  that  we  cannot  within  rea- 
sonable limits  state  or  discuss  at  length  all 
of  the  details  of  the  case.  We  think  we  can 
but  briefly,  though  perhaps  irregularly,  dis- 
pose of  such  of  the  questions  presented  as 
we  deem  material  to  our  final  disposition,  and, 
so  proceeding,  we  will  first  attempt  to  dispose 
of  the  appeal  of  the  railway  and  construc- 
tion companies. 

[1]  Appellants,  the  railway  and  construc- 
tion companies,,  insist  that  the  court  erred  in 
rendering  Judgment  against  them  in  excess 
of  the  sum  of  $27,480.48,  for  the  reason,  as 
alleged,  that  none  of  the  interpleaded  par- 
ties deny  the  correctness  of  the  sum  so  ten- 
dered, and  for  the  further  reason  that  there 
is  evidence  that  the  sum  so  tendered  was  the 
correct  amount.  In  the  interest  of  brevity, 
we  will  not  undertake  to  set  out  the  plead- 
ings of  the  several  interveners  relating  to  the 
subject ;  but  such  pleadings  have  been  exam- 
ined and  we  find  that  several  of  them  allege 
that  "they  are  without  suflldent  information 
to  enable  them  to  affirm  or  deny  the  allega- 
tions of  the  first  paragraph  (the  paragraph 
of  the  answers  setting  forth  the  amount  due 
under  the  railway  contracts  as  claimed  by 
appellants),  except  that  they  are  informed, 
and  so  charge,  that  the  said  construction  com- 
pany was  at  the  time  complained  of,  and  is 
now,  indebted  to  the  building  company  in  the 
sum  stated,  or  a  greater  sum  than  stated." 
Another  allegation  of  the  Intervening  cred- 
itors is  to  the  effect  that  In  computing  the 
amount  due  from  the  construction  company 
to  the  Texas  Bnildlng  Comltany,  the  former 
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charged  certain  amonnts  "for  rent  or  lease  of 
construction  material  or  construction  equip- 
ments, and  other  such  items  which  the  con- 
struction company  was  not  entitled  to  charge 
against  the  building  company,  and  which.  If 
deducted,  would  make  the  construction  com- 
pany owe  the  building  company  a  greater 
sum  than  $27,480.48."  Yet  another  answer  of 
an  appellee  alleges  that  "it  has  not  sufiScient 
knowledge  to  enable  it  to  form  a  belief  as 
to  the  amount  owing  by  the  construction  com- 
pany on  the  building  company's  contract,  and 
demands  strict  proof  as  to  all  of  said  facts." 

The  trial  seems  to  hare  proceeded  upon 
these  allegations;  the  several  parties  pre- 
senting evidence  pro  and  con  tending  to  fix 
the  true  amount  of  the  Indebtedness  of  the 
railway  and  construction  companies  to  the 
Texas  BuUding  Company,  and  no  objection 
appears  to  have  been  offered  to  any  of  this 
evidence  on  the  ground  of  a  want  of  plead- 
ings ;  and  such  ground  will  not  now  be  adopt- 
ed by  us  as  a  sufficient  cause  for  disturbing 
the  judgment  in  respect  to  the  total  amount 
found  and  adjudged  by  the  court  to  be  due 
from  the  construction  company  to  the  Texas 
Building  Company,  and  which  is  made  avail- 
able for  distribution  among  the  claimants  of 
the  fund. 

[2]  Another  principal  contention  of  appel- 
lants in  this  connection  is  that  the  amount 
due  the  building  company  should  have  been 
limited  by  the  court  to  the  amount  tendered, 
for  the  reason  that  the  amount  tendered  is 
the  amount  shown  in  the  final  estimate  of  the 
railway  company's  engineer.  It  Is  true,  aa 
appellants  Insist,  that  the  contracts  between 
the  railway  company  and  the  construction 
company,  and  between  the  construction  com- 
pany and  the  building  company,  provide  for 
a  final  estimate  on  the  part  of  the  railway 
company's  engineer,  and  in  legal  eSect  as 
between  these  companies  make  such  reports 
conclusive;  but  appellants'  failure  in  this 
respect  consists  in  the  fact  that  the  court 
has  found  that  no  final  estimate  of  the  en- 
gineer was  proven.  Appellants  offered  in 
evidence  an  Instrument  relied  upon  by  them 
as  such  final  estimate,  but  it  was  unsigned 
and  uncertified  to  by  the  railway  company's 
engineer,  as  the  contracts  provide  should  be 
done;  and  the  court  found  that  It  was  but 
a  mere  memorandum  and  not  entitled  to  the 
legal  effect  of  a  final  estimate,  and  this  find- 
ing on  the  part  of  the  court  we  feel  nimble 
to  disturb. 

[3]  Nor,  after  an  examination  of  all  of  the 
evidence,  are  we  able  to  say  that  the  court's 
findings  and  Judgment  as  to  the  true  amount 
due,  except  to  tlie  extent  hereinafter  stated, 
is  in  other  respects  unsupported  by  the  evi- 
dence. In  arriving  at  the  true  amount  due, 
the  trial  court  disallowed,  some  wholly  and 
others  in  part,  certain  charges  made  by  the 
construction  company  against  the  Texas 
BuUding  Company,  and  which  the  construc- 
tion company,  la  its  statement  of  the  ac- 


count, had  deducted  from  the  total  amount 
due  the  building  company.  One  of  the  prin- 
cipal of  these  items  was  a  charge  by  the  rail- 
way company  of  ?15,341.37  for  the  rent  of 
cars  by  the  building  company  from  the  rail- 
way company,  during  the  progress  of  the 
work  at  the  rate  of  $1  per  day.  The  court 
found  from  the  evidence  that  45  cents 
only  should  have  been  charged  for  the  rent 
of  these  cars.  Complaint  is  made  of  this ; 
but  we  think  we  cannot  disturb  the  court's 
conclusions  in  this  respect  There  was  evi- 
dence tending  to  show  that  45  cents  per  car 
was  a  reasonable  and  customary  charge  at 
the  time,  and  appellants  rely  only  upon  an 
asserted  agreement  on  the  part  of  the  Texas 
Building  Company  to  pay  91  per  car.  It  is 
true  that  an  auditor  or  bookkeeper  testified 
that  the  charge  of  $1  per  day  had  been  made 
In  accordance  with  an  agremeent  between  the 
construction  company  and  the  building  com- 
pany; but  he  acknowledged  that  he  had  not 
seen  the  agreement  and  no  such  agreement 
was  offered  in  evidence.  Nor  do  we  think 
that  the  mere  fbct  that  from  month  to  month 
the  rental  chaise  for  cars  appeared  in  un- 
challenged statements  of  the  construction 
company  to  the  building  company  is  conclu- 
sive as  against  appellees,  the  claimants  to 
the  fund.  As  seen,  there  is  no  sufficient 
proof  that  the  cars  were  furnished  upon  a 
written  agreement  for  $1  per  day;  and  aU 
that  app^rs,  from  which  any  other  agree- 
ment could  be  Implied,  is  that  it  is  not  af- 
firmatively shown  that  the  Texas  Building 
Company  objected  to  the  charge  so  made.  No 
specific  agreement  between  the  construction 
company  and  the  building  company,  either 
before  the  cars  were  fumMied  or  later,  ap- 
pears to  have  been  made,  and  we  do  not  see 
sufficient  reason  for  disturbing  the  finding  of 
the  court  stated,  to  the  effect  that  appellees 
were  not  precluded  in  any  way  from  contest- 
ing the  item  mentioned. 

[4]  Another  charge  of  $50  against  the  build- 
ing company  for  a  payment  of  that  amount 
to  a  Mexican  as  damages  for  personal  Inju- 
ries received  during  the  work  was  wholly  re- 
jected by  the  court ;  and,  while  It  is  true,  as 
will  be  a  Uttle  later  more  fully  shown,  that 
the  contract  between  the  construction  compa- 
ny and  the  building  company  authorized  the 
construction  company  to  pay  claims  against 
the  building  company,  we  think  the  contract 
related  to  only  such  claims  as  might  consti- 
tute a  lien  against  the  railway;  and  it  is 
not  pretended  that  the  claim  of  the  Mexican 
could  be  enforced  by  such  a  lien.  Indeed, 
there  seems  to  be  no  serious  coatentlon  be- 
fore us  that  this  claim  was  improperly  re- 
jected. 

[S]  The  court  further  rejected  an  Item  of 
$460.60  of  which  ruling  appellants  complain. 
As  to  this  item  the  record  shows  that  one 
Schraeder  In  August,  1913,  shortly  before  the 
completi(m  of  the  road,  shipped  to  his  own  t 
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ing  Company,"  two  can  of  posts;  fbat  these 
posts,  without  the  consent  of  Schraeder  or  of 
the  transportation  company,  were  obtained 
hr  the  Texas  Building  Company,  and  used 
by  it  In  the  constmcthin  work  on  the  appel- 
lant company's  railroad,  after  which  the  ap- 
pellant railway  company  paid  Schraeder 
1460.50  for  the  posts,  and  charged  the  pay- 
ment to  the  acconnt  of  the  Texas  Building 
Company.  The  trial  court  held  that  appel- 
lants were  not  anthorlzed  to  do  this,  and 
charge  the  same  against  the  funds  in  Its 
hands;  basing  his  ruling  upon  the  ground 
that  at  the  time  of  this  payment  the  claim 
of  Schraeder  had  not  been  assigned  to  the 
railway  company,  and  that  the  payment  had 
been  made  after  due  notice  to  the  railway 
company  of  the  claims  of  the  various  parties 
In  this  cause  who  have  been  awarded  liens  by 
the  Judgment,  and  upon  the  further  ground 
that  the  claim  for  the  posts  had  not  been 
filed  in  the  manner  required  by  law  to  entitle 
It  to  a  place  in  class  B  relating  to  the  claims 
of  materialmen.  The  following  is  one  of  the 
paragraphs  of  the  contract  between  appellant 
railway  company  and  the  appellant  oonstmo- 
tion  company: 

"Eleventh.  Should  there  be  any  unsatisfied 
claims  for  damages  to  pergons  or  property  at 
the  time  of  the  completion  of  the  work,  the 
chief  engineer  of  the  company  ehaU  have  the 
right  to  estimate  and  finally  determine  the 
amount  of  such  damages  and  pay  the  same  to 
the  proper  parties,  and  all  such  sums  so  esti- 
mated and  puid  shall  be  deducted  from  what 
is  due  the  contractors." 

Paragraphs  18  and  20  of  the  contract  be- 
tween the  construction  company  and  the  Tex- 
as BnUding  Company  read  as  follows: 

"EHghteenth.  Before  final  payment  shall  be 
required  to  be  made  by  coinpany  (the  construc- 
tion company)  under  this  contract,  the  con- 
tractor (the  Texas  Building  Company)  shall 
acknowledge  and  deliver,  nnder  their  bands 
and  seals,  a  release  and  discharge  of  and  from 
any  and  all  claims  and  demands  for  and  in  re- 
spect of  all  matters  and  things  growing  out  of 
or  connected  with  this  contract  or  the  subjeet- 
niatter  thereof,  and  of  or  from  all  claims  and 
demands  whatsoever." 

"Twentieth.  It  is  ^nally  covenanted  and 
agreed  by  and  between  the  parties  hereto  for 
themselves,  the  subcnntractorg,  executors,  nd- 
ministrators,  successors,  and  assigns,  that  this 
contract  in  all  of  its  terms  and  provisions 
shall  be  binding  upon  them,  and  each  and  ev- 
ery one  of  them,  and  that  the  work  covered  by 
this  contract  and  all  the  money  due  thereunder, 
shall  be  free  from  and  not;  liable  to  any  liens 
or  charges  at  law  or  in  equity,  or  under  the 
mechanics'  Hen  act  of  this  state." 

It  is  perhaps  to  be  Implied  from  the  fact 
that  Schraeder  shipped  the  posts  to  his  own 
order  that  the  sale  of  the  posts  was  Intended 
as  a  cash  sale,  and  that,  the  Texas  Building 
Company  having  obtained  possession  of  the 
same  without  the  consent  of  the  railway 
agent,  Schraeder  was  In  position  and  pos- 
sibly threatening  to  repossess  himself  of  the 
posts;  whereupon,  the  posts  being  already  In 
place  upon  the  construction  work  of  the  rail- 
way company,  the  latter  paid  Schraeder's 
bill,  as  stated.  .  At  all  events,  by  reference 
to  Vernon's  Sayles'  Texas  Civil  Statutes,  ar< 


tide  6623,  Schraeder  was  a  materialman  hav- 
ing ttie  right  under  the  statute  to  fix  a  lien 
upon  the  railroad  for  the  value  of  the  posts 
used  in  its  construction;  and,  whether  this 
lien  had  been  actually  fixed  or  not  by  giving 
written  notice  to  the  railway  company  as 
provided  for  in  that  statute,  we  think,  under 
the  terms  of  the  paragraphs  of  the  contracts 
which  we  have  quoted,  that  it  was  the  clear 
right  of  the  railway  company  to  relieve  Itself 
nnder  the  circumstances  from  the  claim  of 
Schraeder  by  the  payment  of  his  claim,  and 
no  authority  has  been  cited  by  appellees,  and 
we  have  found  none,  that  would  deny  the  ap- 
pellant railway  company  the  right  to  charge 
this  payment  in  its  settlement  with  the  build- 
ing company,  merely  because  at  the  time  of 
the  payment  some  one  or  more  of  the  credi- 
tors in  classes  A  and  B  had  already  given 
the  railway  company  notice  of  their  claims. 
We  accordingly  hold  that  from  the  sum  of 
$.S2,185.98,  found  by  the  court  to  be  due  from 
appellants,  there  should  be  deducted  the  said 
sum  of  $460.50,  with  legal  Interest  thereon 
from  the  date  of  its  said  payment  in  August, 
1913 ;  and  the  Judgment  below  will  be  so  re- 
formed as  to  so  show.  In  other  respects  the 
Judgment  of  the  court  fixing  the  sum  due 
from  appellants  to  the  Texas  Building  Com- 
pany will  be  affirmed. 

[8]  Another  contention  of  appellants  is 
that  the  court  erred  in  taxing  the  costs  of 
the  court  below  against  them,  and  in  not  al- 
lowing them  reasonable  attorney's  fees,  the 
insistence  being  that  appellants  are  merely 
in  the  attitude  of  stakeholders  of  the  fund 
contended  for  by  appellees,  but  we  think  the 
contention  must  be  overruled.  Appellants 
are  not  in  the  position  of  mere  stakeholders 
tenaerlng  into  court  the  amount  due  the  Tex- 
as'Building  Company.  As  we  have  seen,  ap- 
pellants were  contestants  upon  this  issue. 
They  combated  the  contention  that  more  than 
the  amount  tendered  in  their  pleadings  was 
due,  and  they  in  fact  did  not  tender  the  true 
amount  due  as  found  by  the  court,  nor  indeed 
did  they  follow  the  tender  made  in  their 
pleadings  by  an  actual  deposit  of  any  sum 
into  the  registry  of  the  court. 

[7]  Another  contention  of  the  appellant 
railway  company  is  that  the  court  erred  in 
rendering  a  personal  Judgment  against  It  for 
"any  amount";  it  being  urged  that  the  appel- 
lee creditors  were  only  entitled  to  Ileus 
against  the  railroad  as  adjudged  by  the 
I  court;  but  we  find  no  substantial  merit  in 
this  contention.  The  appellant  railway  com- 
pany confessed  its  possession  of  a  large  fund 
to  which  the  appellee  creditors  were  entitled. 
To  the  extent  at  least  of  the  fund  as  so  con- 
fessed, the  railway  company  was  in  the  posi- 
tion of  a  stakeholder,  and  liable  in  perso- 
nam; and  the  court's  decree  specifically  ac- 
quits both  appellants  from  all  liability  of 
whatever  kind,  upon  the  payment  into  the 
registry  of  the  court  of  the  amount  found  by 
the  court  to  be  due  from  them.    It  may  also 
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be  said  In  answering  this  craitention  that  con- 
fessedly the  credltoiB  in  classes  A  and  B, 
who  alone  were  awarded  liens  npon  the  rail- 
road, are  entitled  to  enforce  such  liens; 
and  there  Is  no  evidence  indicating  that  the 
value  of  the  property  upon  which  the  liens 
are  so  fixed  is  InsufBcient  to  pay  off  all 
claims  of  creditors  in  those  classes.  Nor 
is  the  personal  Judgment  in  favor  of  the 
creditors  in  class  C  made  to  operate  beyond 
the  surplus  left,  if  any,  after  payment  of  the 
preferred  claims  in  classes  ▲  and  B.  No 
prejudicial  effect  of  the  personal  Judgment, 
therefore,  is  apparent 

The  appellant  railway  company  also  at- 
tacks the  court's  findings  and  Judgment  In 
favor  of  a  number  of  the  creditors  specified 
in  class  A;  but,  inasmuch  as  like  attacks  are 
more  particularly  made  by  the  appellant  Du- 
pont  De  Nemours  Powder  Company,  an  in- 
tervener I)elow,  and  on?  of  the  creditors  of 
the  Texas  Building  Company  placed  by  the 
court  In  class  O,  we  will  undertake  to  dis- 
pose of  these  contentions  in  answering  the 
brief  of  the  latter  appellant. 

[I]  As  stated,  the  appellant  Dupont  De 
Nemours  Powder  Company  was  placed  by  the 
court  in  class  C,  that  is  to  say,  as  among  the 
creditors  of  the  Texas  Building  Company, 
who  bad  furnished  material  for  the  construc- 
tion of  the  railroad,  but  who  had  not  fixed 
liens  thereon  In  accordance  with  the  statutes; 
and  it  will  be  seen  by  a  mere  arithmetical 
computation  that  the  fund  directed  by  the 
court  to  be  paid  into  Its  registry  by  the  appel- 
lants, the  railway  company  and  the  construc- 
tion company,  will  be  sufficient  to  satisfy  the 
claims  of  all  creditors  in  classes  A  and  B 
to  whom  are  awarded  liens,  and  yet  leave  a 
surplus  to  be  divided  pro  rata  among  the 
creditors  in  class  C.  In  order,  therefore,  to 
lessen  the  number  of  priorities  of  claims, 
and  thus  increase  the  amount  to  be  appor- 
tioned to  creditors  in  class  C,  the  Dupont  De 
Nemours  Powder  Company  attacks  numerous 
claims  specified  In  class  A.  Thus  it  is  insist- 
ed that  the  Gaines  Bros.,  a  firm  composed  of 
Frank  Gaines  and  J.  H.  Gaines,  who  are  spec- 
ified among  the  creditors  in  class  A  and 
who  are  adjudged  to  be  entitled  to  recover 
$1,679.21,  are  not  entitled  to  priority  over 
the  creditors  specified  in  class  C,  including 
the  Dupont  De  Nemours  Powder  Company, 
on  the  ground  that: 

'"Here  was  no  proof  sufficient  to  establish 
a  lien  in  favor  of  said  Gaines  Bros.,  against 
Uie  railway  company  or  the  Southwestern  Con- 
struction Company,  or  said  fund  of  $32,185.98." 

The  evidence  shows  that  Gaines  Bros,  had 
a  written  contract  with  the  Texas  Building 
Company  to  do  all  of  the  gradation  work  on 
mile  19  of  the  Quanah,  Acme  &  Pacific  Rail- 
way; that  they  worked  In  fulfillment  of 
their  contract  an  average  of  30  teams  for 
about  117  days;  the  Texas  Building  Com- 
pany agreeing  to  make  payments  to  them  at 
prices  set  forth  in  the  contract,  being  so 
much  per  square  foot  and  per  cubic  yard  for 


the  different  character  of  work  doae.  The 
Gaines  Bros,  also  had  a  contract  with  one  D. 
R.  Morris,  a  subcontractor  under  the  Texas 
Building  Company,  to  do  all  of  the  gradation 
work  on  mile  0,  and  a  few  stations  on  mile 
10,  at  the  same  prices  stipulated  in  their  con- 
tract with  the  Texas  Building  Company. 
Frank  Gaines  testified  that  there  was  a  bal- 
ance due  on  their  contract  with  the  Texas 
Building  Company  of  $870.40,  and  a  balance 
due  on  the  contract  with  D.  R.  Morris  of 
$808.74.  The  Gaines  Bros,  sought  to  recover 
these  balances,  alleging  that  they  were 
due  them  for  personal  labor  and  for  the  use 
of  their  teams  and  tools  in  the  construction 
of  the  raUtoad.  The  witness  further  testified 
that  they  averaged  about  30  hired  men  per 
day,  and  that  all  of  the  laborers  employed 
by  them  had  been  paid;  that  they  owned  all 
the  tools,  wheelers,  scrapers,  and  teams  used 
by  them;  that  the  witness  drove  teams,  was 
foreman  part  of  the  time,  and  did  Just  any- 
thing there  was  to  do ;  that  his  father,  J.  H. 
Gaines,  cleared  and  grubbed  and  drove  teams 
most  of  the  time ;  that  J.  H.  Gaines  was  not 
a  foreman,  that  he  Just  worked  on  the  grade 
— actual  labor;  that  he  cleared  and  grubbed 
and  drove  teams,  all  but  a  few  days,  between 
October,  1912,  and  March  6,  1913.  He 
ploughed,  or  cleared,  or  grubbed,  and  did  any 
other  manual  labor  as  a  laborer  during  all 
the  time  he  was  there.  That  the  full  amount 
paid  to  the  firm  of  Gaines  Bros,  by  the  build- 
ing company  for  their  work  and  the  work  of 
Morris  was  $13,877.76,  all  of  which  was  paid 
out  in  wages  to  the  men  and  for  expenses  In 
feeding  the  men  and  tor  supplies  and  for  the 
costs  of  feeding  teams ;  that  there  was  no 
"profit  In  that  Job" ;  that  if  they  got  aU  the 
money  It  would  not  make  wages  for  them- 
selves and  their  teams;  that  the  reasonable 
market  value  for  the  nse  of  such  teams  and 
tools  as  Gaines  Bros,  had  about  that  kind 
of  work  per  day  was  about  $4.50  a  day  and 
10  per  cent  for  their  tools;  that  the  value 
of  the  personal  services  of  J.  H.  Gaines 
was  about  $2  per  day. 

D.  R.  Morris  testified  that  he  did  not  think 
that  Gaines  Bros,  made  wages  out  of  the  con- 
tract he  made  vrlth  them,  and  the  finding  of 
the  court  was  that  "none  of  the  persona  nam- 
ed in  class  A  earned  the  respective  amounts 
found  to  be  due  as  contractors  or  subcon- 
tractors," but  earned  the  same  by  reason  of 
having  performed  labor  or  worked  with  tools, 
teams,  or  otherwise,  in  the  construction  of 
the  railroad.  Our  statute  on  the  subject. 
Vernon's  Sayles'  Texas  Civil  Statutes,  arti- 
cle 5640,  reads: 

"All  mechanics,  laborers,  and  ojieratives,  who 
may  have  performed  labor,  or  worked  with 
tools,  teams  or  otherwise,  in  the  constniction, 
operation,  or  repair  of  any  railroad  locomotive, 
car,  or  other  equipment  of  a  railroad,  and  to 
whom  wages  are  due  or  owing  for  such  work, 
or  for  the  work  of  tools  or  teams  thus  em- 
ployeii.  or  for  work  otherwise  perfbpraed,  shall 
hereafter  have  a  lien  prior  to  all  others  npoai 
such    raUioad    and    its    equipments    for    tbe 
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amount  due  Um  for  personal  aerrices,  or  for 
th«  nse  of  toob  or  teams." 

We  are  of  opinion  that  tbe  evidence  above 
stated  fhlrly  brings  the  firm  of  Oalnes  Broe. 
wltMn  tbe  pnrrlew  of  tbe  statute  we  bare 
qaoted.  In  tbe  case  of  Ft  Wortb  &  Denver 
City  By.  Co.  T.  Read  Bros.  &  Montgom- 
ery, decided  by  this  court  on  February  1,_ 
1913.  and  reported  in  154  S.  W.  1027,  and  in' 
which  a  writ  of  error  was  refused,  we  held 
upon  a  very  similar  state  of  facts  that  labor- 
ers who  have  performed  labor  or  worked 
with  tools,  teams,  or  otherwise,  in  the  con- 
struction of  the  road,  and  to  whom  wages 
were  due  for  such  work,  or  for  the  work  with 
tools  and  teams  thns  employed,  were  entitled, 
onder  the  statute,  to  the  lien  therein  speci- 
fied, and  that  the  right  was  not  destroyed  by 
the  fact  that  tbe  laborers  claiming  such  lien 
bad  contracted  with  the  general  contractors 
to  move  dirt  and  rock  at  a  specified  price  per 
cnbic  yard  and  to  clear  land  at  a  specified 
price  per  acre.  In  tbe  case  before  us,  the 
Gaines  Bros,  were  not  mere  contractors,  de- 
pendent alone  up<Hi  tbe  profits  of  a  contract 
and,  hence,  unprovided  for  by  the  statute, 
but  were  In  a  very  important  sense  also  actu- 
al laborers,  and  also  very  clearly  worked 
with  teams  and  tools  owned  by  them  In  the 
constnictlon  of  the  road  and  therefore,  'Espe- 
cially In  view  of  the  fact  that  they  received 
no  profit  nnder  the  contracts  fairly  within 
both  the  terms  and  beneficial  purposes  of  the 
statute,  which  we  think  should  receive  a  lib- 
eral constnictlon,  and  hence  were  entitled  to 
recover  the  amount  due  them  shown  to  l>e 
tbe  reasonable  value  of  the  work  done  in  per- 
son and  with  teams  and  tools.  The  court, 
therefore,  as  we  think,  committed  no  error 
in  so  finding  and  in  awarding  a  lien  upon 
the  railway  to  secure  the  payment  of  the  sum 
due  the  Gaines  Bros. 

[I]  Appellant  Dnpont  De  Nemours  Powder 
Company  also  assails  the  finding  of  the  court 
in  favor  of  contractors  Breeding  and  Green, 
who  were  awarded  tbe  sum  of  $758.96,  with 
foreclosure  of  a  lieu  upon  the  railway,  and 
like  findings  of  the  court  in  favor  of  W.  R. 
Parmer  fbr  tbe  snm  of  $4,551.76;  in  fovor  of 
D.  B.  Morris  for  the  sum  of  $5,980.14;  in 
favor  of  the  assignee  of  tbe  firm  of  Owens 
Bros.,  composed  of  J.  A.  Owens,  Jr.,  and  R. 
M.  Owens,  for  the  snm  of  $2,184.97:  in 
favor  of  J.  0.  Cnpp  for  tbe  sum  of  $1,188.51 ; 
in  favor  of  W.  C.  Oglesby  for  the  sum  of 
$708.75;  In  favor  of  H.  B.  Ashbnm  for 
$172.55  and  of  C.  E.  McClelland  for  tbe  sum 
of  $590;  in  favor  of  T.  C.  Kennedy  and  O. 
W.  Kennedy  for  the  sum  of  $2,552.40;  in 
favor  of  B.  B.  Brown  for  the  sum  of  $590; 
and  in  favor  of  J.  R  CoUlns  for  the  .sum  of 
$1,647.65.  The  persons  and  firms  last  named 
were  all  placed  by  the  court  in  class  A  of  the 
creditors  of  the  Texas  Building  Company, 
and  the  evidence  relating  to  these  several 
claims  Is  so  nearly  similar  and  so  substan- 
tially the  same  as  that  given  by  us  in  dis- 


posing of  the  attack  upon  the  finding  in 
favor  of  the  Gaines  Bros,  that  we  think  onr 
conclusions  relating  to  that  claim  suflldently 
disposes  of  the  numerous  attacks  of  the  Du- 
pont  De  Nemours  Powder  Company  last 
above  named,  except  perhaps  we  should  note 
that,  of  the  claim  of  $172.55  found  by  the 
court  in  favor  of  H.  B.  Ashburn,  $34  was 
charged  for  hauling  and  placing  pipe  in  the 
streets  of  Paducah,  and  not  shown  to  have 
any  connection  with  the  construction  of  the 
railroad.  Objection  is  made  to  the  Allowance 
of  this  $34  in  one  of  the  propositions  duder 
the  assignment  attacking  the  findings  in  fa- 
vor of  H.  B.  Ashburn,  and  possibly  a  proper 
deduction  of  the  $34  should  have  been  made ; 
but  tbe  item  is  so  small  that  a'  deduction  of 
this  amount  would  make  such  an  inapprecia- 
ble difference  in  the  final  results  that  we 
have  concluded  to  overrule  the  assignment 
altogether,  particularly  In  view  of  the  fact 
that  the  assignment  attacks  the  finding  in 
favor  of  Ashburn  as  a  whole,  there  being  no 
specific  assignment  objecting  to  the  inclusion 
of  the  $34  In  his  claim. 

Appellant  Dupont  De  Nemours  Powder 
Company's  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  eleventh,  and 
twelfth  assignments  of  error  are  therefore  all 
overruled  for  reason  assigned  in  disposing  of 
the  first  assignment  relating  to  the  finding 
in  favor  of  the  Gaines  Bros. 

[1 0]  The  appellant  also  attacks  the  court's 
finding  in  favor  of  C.  J.  Larimer  for  the 
sum  of  $646  to  secure  which  the  lien  upon 
the  railway  was  adjudged.  Larimer  is  also 
one  of  those  named  by  the  court  in  class  A 
of  the  creditors  of  tbe  Texas  Building  Com- 
pany. The  evidence  shows  that  Larimer  was 
employed  by  the  Texas  Building  Company 
in  connection  with  the  construction  of  the 
railroad  at  a  salary  of  $200  per  month  and 
expenses.  He  owned  none  of  the  teams, 
tools,  or  appliances  engaged  in  the  construc- 
tion of  the  road,  but  acted  as  a  foreman. 
Larimer  testified  that  his  Work  on  the  road 
was  that  of  a  foreman  "laborer  and  anything 
else";  that  he  spent  about  an  hour  a  day 
manual  work,  that  the  reasonable  value  of  his 
services  to  work  an  hour  a  day  at  such  work 
would  be  all  the  way  from  $1.25  to  $1.75  per 
day;  that  he  was  sometimes  addressed  in 
communications  from  tbe  Texas  Building 
Company  as  "superintendent"  and  sometimes 
as  "foreman";  that  in  signing  pay  checks 
he  designated  himself  on  some  of  them  as 
"foreman,"  that  he  looked  after  the  commis- 
sary department  when  he  did  not  have  a 
commissary  clerk,  and  also  looked  after  col- 
lections ; ,  that  he  had  an  office  in  Paducah 
most  of  the  time  and  had  a  stenographer; 
that  he  hired  teams  for  the  building  com- 
pany, and  had  authority  to  discharge  men; 
that  he  advised  the  company  when  men  were 
needed,  and 'did  whatever  was  necessary  to 
be  done  as  a  superintendent.  He  further  tes- 
tified: ■  ^.y.u^^J  by 
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"Tbe  firat  work  I  did  on  that  extension,  I 
had  charge  of  the  grading  and  concrete  work. 
I  worked  at  that  particular  time  from  the  7th 
or  12th  of  October,  1912,  until  the  next  March 
or  April,  then  I  quit  I  went  back  to  work 
there  in  June,  about  June  20th,  and  was  there 
until  October  5th.  I  do  not  remember  every- 
thing in  the  TCay  of  work  that  I  did.  I  direct- 
ed toe  woi^  part  of  the  time.  I  handled  the 
shovel  and  filled  in  as  extra  brakeman,  and 
tightened  bolts  on  bridges  and  repaired  fences, 
and  did  pretty  near  everything  that  a  man 
could  do  on  a  job  of  that  kind ;  I  loaded  steel 
and  unloaded  steel.  I  was  doing  those  things, 
just  one  and  then  the  other  during  the  entire 
time.  I  was  working  for  the  Texas  Building 
Company  in  the  construction  of  the  line  or 
road  up  there.  The  balance  due  me  for  July 
and  August  and  September  and  five  days  in 
October  is  $646.02,  for  my  services  alone,  ac- 
tually performed  on  that  work,  being  97  days 
at  $6.66  per  day,  and  an  expense  account  of 
$177.70.  The  price  of  $6.66  per  day  was  not 
reasonable  for  the  services  which  I  performed. 
The  character  of  work  which  I  performed  on 
that  construction  work,  it  was  not  enough;  it 
was  below  reasonable." 

He  also  testified  that  he  went  out  as  a 
brakeman  two  or  three  times  tb  comply  with 
the  full-crew  law;  that  he  assisted  In  coaling 
the  engine  once  or  twice;  that  he  went  out 
and  repaired  fences;  that  he  actually  per- 
formed some  of  the  labor  In  repairing  fences ; 
that  be  assisted  in  tightening  bolts  on  the 
bridge;  that  he  helped  handle  teams  In  re- 
pairing the  bridge  over  Salt  Creek;  that  he 
helped  handle  sand  for  ballast;  and  that  he 
performed  some  manual  labor  nearly  ercry 
day. 

Numerons  anthorities  have  been  considered 
In  passing  upon  the  claim  of  Larimer.  They 
are  by  no  means  uniform  in  their  holdings, 
but  we  have  flnaily  concluded  to  sustain  the 
court's  finding  In  favor  of  Larimer,  and  over- 
rule the  assignment  which  attacks  such  find- 
ing upon  the  authority  of  Texas  &  St  Louis 
Ry.  Co.  V.  Allen  &  Humphreys,  by  our  old 
Court  of  CMl  Appeals,  and  reported  In 
White  &  W.  Olv.  Gas.  Ct  App.  §§  568-5G9. 
A  material  question  In  that  case  was  wheth- 
er one  of  the  Aliens,  who  performed  services 
as  a  foreman  or  superintendent  of  laborers 
was  entitled  to  the  statutory  Uen  in  payment 
therefor.  The  court,  after  quoting  In  part 
the  statute,  which  In  so  far  as  now  here 
pertinent  was  then  the  same  as  the  one  we 
have  quoted,  say: 

"Were  the  services  performed  by  appellee 
Allen  those  of  a  mechanic,  laborer,  or  opera- 
tive, within  the  meaning  of  the  statute?  The 
evidence  shows  that,  under  a  contract  with  one 
Bussey,  who  was  a  subcontractor  of  appellant, 
Allen  performed  services  as  the  foreman  or  su- 
perintendent of  laborers  engaged  in  the  con- 
struction of  appellant's  road,  furnished  certain 
tools  and  teams  to  carry  on  the  work  of  con- 
struction, and  sometimes  used  the  tools  him- 
self, and  at  other  times  directed  their  use  by 
the  laborers.  The  court  below  adjudged  him 
to  be  a  mechanic,  and  based  its  decision  upon 
the  definition  of  that  word  given  by  Webster. 
We  do  not  think  he  was  a  mechanic  within 
the  usual  and  common  acceptation  of  that 
word,  nor  within  the  meaning  and  intent  of  the 
statute.  Neither  was  he  an  operative.  If  be  is 
entitled  to  claim  the  benefit  of  the  statute  at 


all,  it  is  as  a  laborer.  _  It  has  been  held  that  a 
timekeeper  and  superintendent  in  the  emplojr 
of  a  contractor  is  not  a  laborer.  Missouri,  E:. 
&  T.  Ry.  Co.  V.  Baker,  14  Kan.  56S.  But  we 
are  not  disposed  so  to  hold.  We  think  the 
foreman  or  superintendent  of  a  company  of 
laborers,  who  remains  with  them  directing  their 
work,  and  sometimes  working  himself,  ia  within 
the  meaning  and  intent  of  the  word  'laborer,' 
as  used  in  the  statute.  While  he  may  not  ac- 
tually work  with  the  shovel,  scraper,  plow  or 
other  implement,  he  performs  a  laborious  and 
necessary  part  of  that  work  by  overlooking  and 
directing  it,  and  ia  as  indispensable  to  the  con- 
struction of  the  road  as  the  man  who  actually 
uses  the  tools.  We  think,  therefore,  that  ap- 
pellees were  entitled  to  their  Uen  to  the  extent 
of  the  labor  thus  done  and  performed  upon  ap- 
pellant's road." 

We  have  not  found  where  the  case,  from 
which  we  have  just  quoted,  has  been  dis- 
turbed by  any  subsequent  decision  of  our 
courts,  and  conclude.  In  view  of  the  liberal 
construction  that  we  thihk  should  be  given 
to  our  statute,  that  it  Is  our  duty  to  follow 
and  apply  the  opinion  quoted.  Appellant  Du- 
poht  De  Nemours  i.'owder  Company's  thir- 
teenth assignment  Is,  accordingly,  overruled. 

Other  questions  presented  In  the  briefs  of 
the  parties  we  think  have  been  sufficiently 
disposed  of  In  what  we  have  said,  and  In 
the  trial  court's  findings.  The  trial  court's 
findings  of  fact  and  law,  with  exception  only 
as  hereinabove  noted,  are  accordingly  ap- 
proved, and  the  Judgment  reformed  and  af- 
firmed, with  the  costs  of  the  appellant  rail- 
way and  construction  companies  on  appeal 
adjudged  In  their  favor;  the  costs  In  other 
respects  and  as  to  other  parties  to  be  taxed 
as  usuaL 


Ex  parte  GARCIA. 

OAZELL  et  al.  v.  GARCIA. 

(No.  6663.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  31,  1916.    Rehearing  Denied 

June  22,  1916.) 

1.  Habeas    Oobfub    <S=383—ABATEia:KT— Ne- 
cessity OF  Plea. 

Where,  In  habeas  corpus  involving  the  right 
to  custody  of  a  child,  respondents  filed  no  plea 
in  abatement  to  the  jurisdiction  of  the  court, 
but  merely  set  up  that  the  court  had  no  jurisdic- 
tion to  change  the  custody  of  the  child  because 
a  decree  of  divorce  whereby  custody  of  the  child 
was  awarded  was  still  in  force,  such  pleading  is 
not  equivalent  to  a  plea  in  abatement  setting  up 
the  pendency  of  another  suit  involving  the  same 
matter,  but  raises  only  the  question  whether  the 
court  in  which  habeas  corpus  was  brought  has 
jurisdiction  over  the  subject-matter  involved  in 
suit. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  J  76;  Dec.  Dig.  <8=»83.] 

2.  Habeas  Corpus  <g=>46— Custody  of  Chiu). 

Where  the  custody  of  an  infant  child  is  il- 
legally withheld  from  a  parent,  the  district  court 
has  jurisdiction  to  issue  habeas  corpus  upon  ap- 
plication of  the  complaining  parent  and  in  such 
proceeding  to  determine  the  tight  to  the  custody 
of  the  child. 

[Ed.  Note.— Eor  other  cases,  see  Hp^eas  Cor- 
pus. Cent  Dig.  §  36;   Dec.  Dig.  «8=346.] 


^ssFor  other  osmi  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  DlsesU  and  Indezi 
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3.  Divorce  4s»303(3)  —  pBocKKomoa  —  Jtroo- 

XERT — CONCLCSIVKNEBS. 

Wb«re  in  a  divorce  suit  the  custody  of  chil- 
dren is  awarded,  such  judgment  is  conclusive  aa 
to  the  facta  and  drcumstances  then  existing,  but 
is  not  a  conclosive  adjndication  preventing  sub- 
sequent proceedings  for  the  cnstody  of  infant 
children  of  the  marriage,  where  circumstances 
and  conditions  have  changed. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  S  7W;   Dec.  Dig.  <S=>308(3).] 

4.  DivoBCE  1^=303(3)— Custody  ov  OinLDEEN 
—   Exclusive    Jtjbisdiction    of    Stjpbemb 

COTTBT. 

Where  a  district  court  on  granting  a  di- 
vorce awarded  the  custody  of  a  minor  child,  such 
district  court  does  not,  the  stntutes  providing  for 
an  abeolnte  decree,  have  exclusive  jurisdiction 
over  the  cnetody  of  minor  children  of  the  mar- 
riage so  as  to  prevent  a  court  of  another  district 
apon  change  of  conditions  and  circumstances 
from  reviewing  the  question  of  the  custody  of 
such  children;  this  being  true  though  the  court 
granting  the  divorce  attempted  to  reserve  to  it- 
self exelnsive  power  over  the  matter. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent. 
Dig.  §  794;  Dec.  Dig.  <8=>303(3).] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; W.  8.  Anderson,  Judge. 

Petition  by  Frank  H.  Oarda  for  writ  of 
habeas  corpus  on  behalf  of  the  Infant,  Ivy 
Garcia,  against  Mrs.  Frank  Gazell,  In  which 
Bridget  Oarda,  under  the  name  of  lylllie  Wil- 
cox, was  permitted  to  Intervene.  From  a 
judgment  awarding  custody  of  the  Infant  to 
petitioner,  defendant  and  Intervener  api)eal. 
Affirmed. 

A  E.  Hellbron  and  C.  L.  McGlll,  both  of 
San  Antonio,  for  appellants.  W.  B.  Camp 
and  Don  A.  Bliss,  both  of  San  Antonio,  for 

appellee. 


MOUBSUND,  J.  On  August  14,  1916, 
Frank  H.  Garcia  filed  in  the  district  court 
of  Bexar  county,  Thirty-Seventh  judicial  dis- 
trict, a  petition  for  a  writ  of  habeas  corpus 
hi  behalf  of  the  infant.  Ivy  Garcia,  alleging 
that  on  February  6,  1911,  in  a  divorce  suit  be- 
tween said  Frank  H.  Garcia  and  Bridget  Gar- 
da,  the  district  court  of  Bexar  county  in  and 
for  the  Fifty-Seventh  Judicial  district  had 
awarded  the  temporary  custody  of  Ivy  Garcia 
to  Mrs.  Frank  Gazell  on  certain  conditions; 
that  said  conditions  had  been  violated;  that 
the  chUd  had  been  subjected  to  influences 
most  undesirable  In  her  rearing,  the  facta 
being  set  out;  that  petitioner's  financial  dr- 
cnmstancee  had  changed  and  he  was  well  sit- 
uated to  have  the  care  and  custody  of  the 
child.  The  writ  of  habeas  corpus  having 
been  duly  issued  and  served,  Mrs.  Frank 
Gazell  filed  her  original  answer  to  said  pe- 
tition on  September  29,  1915,  wherein  she  re- 
plied to  the  allegations  la  the  petition,  and 
contended  that  conditions  had  not  changed 
since  the  rendition  of  the  Judgment  of  di- 
vorce. 

Bridget  Oarda,  under  the  name  of  LUUe 
Wilcox,  was  permitted  to  Intervene,  and  she 
pleaded  that  the  decree  In  the  divorce  suit 


between  herself  and  Frank  Oarda  contain- 
ed the  foUowlng  provision: 

"It  is  farther  ordered  by  the  court  that  for 
the  time  being,  and  subject  to  the  further  order 
of  the  court,  the  custody  and  possession  of  the 
child  of  plaintiff  and  defendant  be  and  is  hereby 
placed  in  Mrs.  Gazell,  the  maternal  grandmother 
of  said  child,  provided,  however,  that  the  custody ' 
and  possession  of  said  child  be  and  is  hereby 
given  to  Frank  H.  Garcia,  the  father  of  said 
child,  for  a  period  of  one  week  in  every  sixty 
days,  provided  that  said  Frank  H.  Garcia  is  to 
go  to  the  home  of  said  Mrs.  Gazell  and  get  the 
child,  and,  after  keeping  the  child  one  week,  said 
plaintiff  is  to  return  said  child  to  the  said  home 
of  Mrs.  Oazell." 

She  then  alleged: 

"That  the  decree  of  said  court  is  still  in  full 
force  and  effect,  and  that  this  court  has  no  ju- 
risdiction to  change  the  custody  of  said  child." 

She  answered  farther  by  adopting  the  alle- 
gations of  her  mother,  Mrs.  Frank  Gazell,  re- 
lating to  the  conditions  to  be  taken  Into  con- 
sideration in  determining  the  merits  of  the 
controversy. 

The  relator,  In  reply  to  the  pleadings  of 
respondent  and  intervener,  reasserted  that 
the  conditions  had  changed  since  the  divorce 
decree  had  been  rendered,  setting  out  fully 
the  facts  relied  upon.  Respondent  and  'In- 
tervener filed  a  general  demurrer  to  his  an- 
swer and  denied  all  the  allegations  therein 
contained.  We  deem  It  imnecessary  to  state 
the  allegations  of  the  parties  relating  to  the 
merits  of  the  controversy.  Appellants  do  not 
contend)  that  the  relator's  pleadings  were 
not  suffident,  nor  that  the  evidence  does  not 
sustain  the  findings  of  fact  filed  by  the  trial 
court,  which  amply  Justified  his  conclusion 
that  conditions  had  so  changed  that  the  best 
interests  of  the  child  required  that  her  cus- 
tody should  be  awarded  to  her  father. 

[1]  The  Judgment  of  the  court  awarding 
the  custody  of  the  child  to  relator  Is  only  at- 
tacked upon  the  theory  that  because  of  the 
existence  of,  and  the  wording  of,  the  divorce 
decree,  the  district  court  of  the  Thirty-Sev- 
enth district  erred  In  hearing  and  passing 
upon  the  issues  of  fact  raised  by  the  plead- 
ings and  the  evidence.  We  have  stated  the 
contention  cautiously  and  therefore  broad- 
ly, because  of  the  wording  of  the  assignments 
of  error.  By  the  assignments  appellants  con- 
tend the  court  erred  in  "overruling  appel- 
lants' plea  In  abatement  to  the  Jurisdiction  of 
the  court."  This  statement  Is  subject  to  the 
construction  that  appellants  relied  upon  a 
plea  in  abatement,  when  in  fact  no  such  plea 
was  filed,  and  the  only  pleading  from  which 
it  can  be  inferred  that  objection  was  made 
to  the  right  of  the  court  to  proceed  Is  the 
statement  contained  In  intervener's  pleading, 
which  reads  as  follows: 

"That  the  decree  of  said  court  is  still  in  full 
force  and  effect,  and  that  this  court  has  no  ju- 
risdiction to  change  the  custody  of  said  child." 

We  therefore  condude  that  there  is  no  ba- 
sis upon  which  appellants  can  rest  any  con- 
tention with  reference 
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ment,  and  that  tbe  inquiry  must  be  restricted 
to  the  sole  Issue,  whether  the  district  court 
of  the  Thirty-Seventh  district  had  jurisdic- 
tion of  the  aubject-matter  Involved  in  ttiis 
suit. 

[2-4]  The  trial  court  in  Bis  conclusions  of 
law  submitted  two  reasons  In  support  of  his 
holding  that  he  had  such  Jurisdiction.  They 
are  as  follows: 

"(2)  Tt  was  not  intended  by  the  said  decree  of 
the  district  court  of  Bezar  county,  for  the  Fifty- 
Seventh  judicial  district  of  Texas,  to  reserve  to 
itself  the  exclusive  jurisdiction  of  the  custody 
of  said  child  for  all  time ;  but  said  decree  meant 
merely  that  the  respondent  should  have  the  cus- 
tody of  said  child  temporarily  until  conditions 
should  so  change  that  the  best  interests  of  said 
child  would  require  its  custody  to  be  awarded  to 
some  other  person. 

"(3)  But  even  if  it  should  be  conceded  that 
said  decree  should  be  construed  as  an  attempt  to 
reserve  to  the  district  court  of  the  Fifty-Seventh 
judicial  district  of  Texas  the  exclusive  jurisdic- 
tion to  hear  and  determine  any  controversy  that 
might  arise  in  the  future  as  to  the  custody  of 
said  child  no  matter  where  said  child  might  be 
at  the  time  and  no  matter  how  much  conditions 
might  have  changed,  then  said  court  had  no  pow- 
er to  assume  such  exclusive  jurisdiction,  and  any 
such  attempt  would  not  prevent  any  other  court 
of  competent  jurisdiction  of  the  subject-matter 
from  exercising  jurisdiction." 

It  Is  well  settled  that  the  district  court 
has  jurisdiction  to  issue  the  writ  of  habeas 
corpus  upon  the  application  of  the  parent 
complaining  that  such  parent's  infant  child 
Is  illegally  withheld  from  the  parent,  and  has 
the  power  In  such  proceeding  to  decide  to 
■whom  the  custody  of  the  child  rightfully  be- 
longs. Legate  v.  Legate,  87  Tex.  248,  28  8. 
W.  281;  Ex  parte  WUl  Reeves,  100  Tex.  617, 
103  S.  W.  478.  It  Is  therefore  evident  that, 
had  there  been  no  prior  adjudication  re- 
specting the  custody  of  Ivy  Garcia,  the  dis- 
trict court  of  the  Thirty-Seventh  district 
wxrnld  have  had  Jurisdiction  to  entertain  and 
determine  this  cause.  To  what  extent  is  this 
Jurisdiction  affepted  by  reason  of  the  pro- 
ceedings had  and  Judgment  entered  in  the 
divorce  suit  in  the  district  court  of  the 
Fifty-Seventh  district?  It  Is  well  settled  that 
such  Judgment  is  res  adjudlcata  as  to  the 
facts  and  conditions  existing  prior  to  its  ren- 
dition, and  will  be  given  full  force  and  ef- 
fect so  long  as  the  circumstances  remain  as 
they  were  at  the  time  the  decree  was  award- 
ed, but  Is  not  binding  if  the  conditions  have 
changed,  after  the  award  of  such  judgment, 
to  such  an  extent  as  to  require  an  inconsist- 
ent award  of  custody  in  the  Interest  of  the 
welfare  of  the  child.  We  come  then  to  the 
vital  question,  whether  all  subsequent  pro- 
ceedings relating  to  the  custody  of  the  child 
must  be  brought  In  the  court  which  render- 
ed the  divorce  decree  and  therein  made  pro- 
vision for  the  custody  of  the  child.  Has 
such  court  exclusive  Jurisdiction  to  adjudi- 
cate all  future  controversies  concerning  such 
custody?  It  Is  well  established  In  this  state 
that  such  Is  not  the  case  when  the  Judgment 
Is  entered  by  a  court  of  another  state  and 
the  child  becomes  domiciled  in  this  state. 


Wilson  T.  BUlott,  «e  Tex.  472,  78  S.  W.  946, 
75  S.  W.  368,  97  Am.  St  Rep.  928.  We  are 
unable  to  find  any  Texas  case  which  has  de- 
dedded  what  the  rule  is  when  the  Judgment 
was  entered  by  another  Texas  court,  instead 
of  a  court  of  another  8tat& 

There  are  expressions  in  the  opinion  In  the 
case  of  Plummer  v.  Plummer,  154  S.  W.  597, 
which  tend  to  sustain  tbe  theory  that  tbe 
court  which  awards  the  custody  of  minor 
children  in  a  divorce  suit  has  a  continuing 
Jurisdiction  over  such  minors  and  that  they 
are  the  wards  of  such  court  The  authorities 
cited  In  support  of  these  expressions  are  all 
based  upon  statutes  which  authorize  provi- 
sion to  be  made  for  the  support  of  the  chil- 
dren and  expressly  provide  for  modification 
of  the  decree  with  respect  to  support  and 
custody.  We  can  appreciate  the  force  of  the 
contention  that  when  the  power  is  expressly 
vested  in  a  court  to  change  its  decree  from 
time  to  time,  the  necessary  Implication  is 
that  such  decree  shall  be  conclusive  until 
changed  In  the  tribunal  which  Is  given  the 
power  to  change  it  But  we  find  no  provi- 
sion in  our  statute  authorizing  the  court  to 
provide  for  the  support  of  the  children  in  the 
divorce  decree  and  no  provision  authorizing 
the  court  to  modify  or  change  its  decree 
from  time  to  time.  Our  Legislature  did  not 
see  fit  to  give  the  district  court  such  pow- 
er, and  the  statute  contemplates  a  Judgment 
in  the  case  which  finally  disposes  of  tbe  cus- 
tody of  tbe  children  upon  the  facts  before 
the  court — a  decree  which  is  conclusive  in 
that  court  or  any  other  court  with  regard  to 
the  custody  as  long  as  the  conditions  remain 
unchanged.  Our  statute  provides  for  the  di- 
vision of  the  property,  and  contemplates  that 
a  final  decree  with  respect  thereto  shall  be 
made.  The  Judgment  in  a  divorce  suit  with 
respect  to  division  of  property  and  tustody 
of  the  children  is  as  conclusive  under  our 
statute  as  in  any  other  case,  and  we  find 
no  warrant  for  the  theory  that  the  court  ex- 
ercises a. continuing  supervision  over  the  chil- 
dren and  their  custody.  It  adds  nothing  to 
a  decree  to  say  that  for  the  time  being  the 
custody  of  the  children  Is  awarded  to  one 
party,  and  the  court  has  no  power  to  decree 
that  It  reserves  to  Itself  the  exclusive  right 
to  determine  in  the  future  whether  the  cus- 
tody shall  be  changed.  The  custody  Is  con- 
clusively adjudicated  upon  the  facta  then 
existing,  and  a  new  suit  must  be  brought  in 
that  court  or  some  other  court  of  competent 
Jurisdiction  in  order  to  change  such  custody. 
If  it  could  be  held  that  tbe  court  had  a  con- 
tinuing Jurisdiction,  it  seems  to  us  It  would 
necessarily  follow  that  such  court  at  a  sub- 
sequent term  could,  without  tlie  conditions 
having  changed,  arbitrarily  set  aside  Its 
judgment  and  change  the  provision  with  re- 
spect to  the  custody  of  the  children.  It  may 
be  argued  that  it  is  unnecessary  for  us  to  de- 
cide whether  the  Jurisdiction  of  the  court 
which  grants  the  divorce  Is  a  continuing  on 
as  to  the  custody  of  the  child,  for  the  reasou 


20gle 


Tfex.) 


RA.L8TOK  r.  SXAIMBBOOK 


413 


that  no  plea  In  abatement  was  filed  In  tbis 
case,  based  upon  tbe  theory  that  a  case  in- 
volving the  very  question  was  then  i)eDdlng 
In  another  court  We  think,  however,  that 
U  It  can  be  deduced  that  the  jurisdiction  ia  a 
continuing  one  it  might  as  weU  be  admitted 
that  it  is  exclusive,  for  such  deduction  would 
necessarily  be  based  on  the  theory  that  the 
child  became  the  ward  of  that  court,  and  no 
other  court  should  take  away  or  destroy  such 
wardship.  It  has  been  stated  by  our  courts 
that  minors  Interested  in  a  suit  are  the 
irards  of  the  court,  and  undoubtedly  they 
are  to  the  extent  that  it  becomes  the  duty  of 
tbe  court  to  protect  and  care  for  their  In- 
terests In  such  suit,  but  not  to  the  extent 
that  a  wardship  over  the  persons  of  the 
minors  continuous  in  its  nature  is  created, 
even  In  a  case  involving  the  custody  of  the 
minors. 

The  question  In  this  case  Is  one  of  great 
Importance,  and  It  would,  perhaps,  be  better 
to  vest  the  exclusive  jurisdiction,  with  re- 
spect to  custody  of  minors.  In  the  court 
which  decrees  the  divorce;  but  we  believe 
tbat  the  Legislature  has  not  so  decreed,  and 
we  therefore  hold  that  the  trial  court  had 
jurisdiction  to  enter  the  judgment  appealed 
from. 

Judgment  affirmed. 


BALSTON  V.  STAINBKOOK  et  aL 

(No.  7225.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  26,  1916.) 

1.  EXECUTOBS  AND  Administratobb  $=32S0— 
Claims  Against  EIstate  —  Jubisdiction  — 
Probate  and  Distkict  Cotjbts. 

The  probate  court  has  exclusive,  ori^nal  ju- 
risdiction in  a  pending  administratioa  of  claims 
and  liens  against  the  estate,  and  the  remedy  up- 
on the  administrator's  rejection  of  a  Hen  Is  in 
that  court,  and  the  district  courts  have  no  ju- 
risdiction over  tbe  management  of  the  estate,  ex- 
cept on  appeaL 

[Ed.  Note.— For 'other  cases,  see  Executors  and 
Administrntors,  Cent.  Dig.  {{  893-895;  Dec. 
Dig.  ©=»250.] 

2.  EXECTTTOBS    AND    ADiaNI8IBAT0B8    9=>435— 

Ci-Arifs  Against  EIstatx  —  Jubibdiotion  — 

Statdtes. 
Under  Rev.  St.  arts.  3443,  3446,  3452,  .3450, 
3457,  and  3488,  relating  to  the  presentation  of 
money  claims  arainst  the  executor  of  nn  estate, 
the  allowance  of  soch  claims,  and  judfcment  and 
execotion  thereon,  the  administrator's  refusnl  to 
recognize  a  lien  npon  a  part  of  the  land,  if  a 
monpy  claim  had  been  allowed,  docs  not  author- 
ize the  claimant  to  sue  in  the  district  court  to 
subject  the  land  to  the  payment  of  the  claim. 

[Ed.  Note. — For  other  cases,  see  BJxecutors 
and  Administrators,  Cent  Dig.  Jf  1716-1725; 
Dec.  Dig.  ®=9435.] 

3.  EXECUTOBS  AND  Adminibtratobs  @=>431(2) 
—Claims  Against  Estate— Jukisdiction— 
Pbobatb  and  District  Couhts. 

The  district  courts  have  no  jnrisdiction  of 
aoits  against  the  estates  of  deceased  persons 
pending  administration,  unless  the  claim  is  for 
such  an  amonnt  as  would  give  such  court  juris- 
diction, and  not  then  unless  snch  claim  has  been 
first  presented  to  and  rejected  by  the  administra- 


tor, or  unless  the  claimant  has  some  legal  or 
equitable  right  connected  with  his  claim  for  the 
adjudication  of  which  the  power  of  the  probate 
court  is  inadequate. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  ii  764,  767,  819; 
Dec  Dig.  iS=>431(2).] 

Error  from  District  Court  Matagorda 
County;  Samuel  3.  Styles,  Judge. 

Suit  by  Joseph  Stalnbrook  and  otiiers 
against  John  Ralston,  administrator  of  tbe 
estate  of  L^yda  L.  WUUams,  deceased,  in 
which  A.  M.  Walker  Intervened.  Judgment 
for  plaintiff  and  for  Intervener  with  a  fore- 
closure of  their  respective  liens,  directing 
that  an  order  of  sale  might  issue,  and  the 
administrator  brings  error.  Reversed,  and 
cause  dismissed. 

Krause  &  Wilson,  of  Bay  City,  for  plain- 
tiff In  error.  J.  W.  Conger,  of  Bay  City,  for 
defendants  in  error. 

liANB,  J.  This  suit  was  originally  Insti- 
tuted by  Joseph  Stalnbrook  on  the  15th  day 
of  September,  1914,  against  John  Ralston, 
administrator  of  the  estate  of  Lyda  D.  Wil- 
liams, deceased,  to  recover  upon  a  note  exe- 
cuted and  delivered  to  him  by  said  Lyda  L. 
Williams  on  the  17th  day  of  April,  1911,  for 
the  sum  of  $2,200,  for  Interest  and  attorney's 
fees  as  provided  for  in  said  note,  and  for 
foreclosure  of  a  Hen  on  certain  real  estate  be- 
longing to  tbe  estate  of  Lyda  L.  Williams 
created  by  a  deed  of  trust  executed  by  Lyda 
L.  Williams  to  secure  the  payment  of  said 
note. 

On  the  5th  day  of  January,  1915,  A.  M. 
Walker  intervened  In  the  suit,  and  alleged 
that  said  Lyda  L.  Williams  had  on  the  24th 
day  of  February,  1912,  executed  and  deliv- 
ered to  him  her  certain  promissory  note  for 
the  sum  of  f265.74,  and  that  to  secure  the 
payment  of  the  same  the  said  Lyda  L.  Wil- 
liams had  also  executed  and  delivered  to  him 
a  deed  of  trust  on  414  acres  of  the  same 
property  on  which  plaintiff  Joseph  Staln- 
brook has  a  lien.  He  also  alleged  that  "on 
the day  of ,  191—,"  after  de- 
fault had  been  made  in  tbe  payment  of  his 
said  note,  the  trustee  named  in  said  deed 
of  trust  had  made  a  legal  sale  of  said  4V^ 
acres  of  land  under  the  powers  conferred  up- 
on him  by  virtue  of  said  deed  of  trust  that 
Intervener  had  purchased  said  land  at  such 
sale  for  $315.50,  and  that  he  is  the  owner  of 
the  same  subject  only  to  the  prior  lien  of 
plaintiff  Stalnbrook.  He  concludes  with  a 
prayer  that  a  sale  of  all  other  lands  upon 
which  plaintiff  Stalnbrook  has  a  lien  be  first 
made  before  resorting  to  a  sale  of  said  4^ 
acres  claimed  by  him,  and  that  in  the  event 
said  4l^  acres  Is  finally  sold  under  said 
Stainbrook's  foreclosure,  then  that  any  sur- 
plus of  the  proceeds  of  such  sale  remaining 
after  Stalnbrook  is  paid  be  paid  upon  his 
debt  against  said  estate  of  Lyda  L.  Wil- 
liams,   and    that    If   said   proceeds    be    not 
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sofflclent  to  pay  his  debt  In  full,  then  and  In 
that  event  he  prays  that  be  liaTe  jodgment 
for  any  balance  so  unpaid  against  said  es- 
tate. 

It  Is  shown  by  the  petition  of  plaintiff 
Stalnbrook  that  Lyda  L.  Williams  died  on 
the  24th  day  of  January,  1914,  and  that  de- 
fendant, Ralston,  duly  and  legally  qualified 
as  administrator  of  her  estate  at  the  Febru- 
ary term,  1914,  of  the  county  court  of  Mata- 
gorda county;  that  he  (Stalnbrook)  had 
thereafter  Id  proper  time  and  proper  man- 
ner presented  bis  claim  and  lien  to  the  ad- 
ministrator, Ralston,  for  approval;  that  said 
administrator  had  approved  and  allowed  said 
claim  in  full,  but  had  expressly  refused  to 
recognize  his  lien.  The  record  does  not  dis- 
close whetber  or  not  Intervener  presented  his 
dalm  to  the  administrator  for  approval. 

John  Ralston,  administrator,  answered,  ad- 
mitting the  execution  and  delivery  of  the 
note  and  deed  of  trust  as  alleged  by  plaintiff 
Stalnbrook,  admitted  that  he  had  approved 
said  claim  in  fuU  as  a  Just  claim  against 
said  estate  of  Liyda  Williams,  but  refused  to 
approve  the  lien  asserted  by  plaintiff,  for 
reasons  set  out  In  such  written  refusal. 

Upon  the  foregoing  pleas  and  admissions 
the  case  was  submitted  to  the  trial  court 
without  a  Jury.  Judgment  was  rendered  for 
both  plaintiff  and  Intervener  for  the  amounts 
prayed  for  against  John  Ralston,  as  adminis- 
trator of  said  estate,  and  for  a  foreclosure  of 
their  respective  Hens,  set  up  in  their  plead- 
ings, making  Intervener's  lien  subordinate  to 
that  of  the  plaintiff.  Said  judgment  also 
directs  that  an  order  of  sale  may  issue  for 
the  seizure  and  sale  of  the  lands  In  question, 
or  such  parts  of  the  same  as  Is  necessary  to 
pay  the  debts  of  prtalntiffl  and  intervener,  etc. 
From  the  foregoing  judgment  John  Ralston, 
administrator,  has  appealed. 

Appellant  presents  four  assignments,  all 
of  which  may  be  disposed  of  by  a  proper  dis- 
position of  the  first  two.  Assignments  1  and 
2  are  as  follows: 

No  1.  "The  district  court  was  without  original 
jurisdiction  to  bear  and  determine  this  cause, 
and  for  that  reason  the  judgment  rendered  and 
entered  therein  is  void." 

No.  2.  "The  district  court  erred  in  entertain- 
ing said  canse  and  proceeding  to  judgment,  be- 
cause it  lacked  jurisdiction  in  that  piaintiS  sued 
defendant  as  administrator  upon  an  allowed 
claim  against  the  estate  of  his  intestate,  and 
for  foreclosure  of  a  mortgage  lien,  which  was 
rejected,  when  such  lien  could  only  be  enforced 
in  the  county  court" 

There  Is  nothing  in  the  record  by  plea  or 
otherwise  tending  to  show  that  Intervener, 
Walker,  ever  presented  his  claim  to  the  ad- 
ministrator for  approval.  Appellee  Staln- 
brook specially  and  specifically  alleges  that 
his  claim  bad  been  fully  allowed  by  the  ad- 
■  minlstrator  in  writing  prior  to  the  institution 
of  this  suit,  and  bases  his  right  to  bring  this 
suit  in  the  district  court  solely  upon  the 
grounds  that  the  administrator  refused  to  ap- 
prove his  asserted  Uen. 

[1]  The  protwte  court  In  a  poiding  adminis- 


tration has  exclusive  original  Jurisdiction 
over  claims  and  liens  against  the  estate.  The 
remedy,  upon  rejection  of  the  Uen  by  the  ad- 
ministrator, is  in  the  probate  court.  The  dis- 
trict courts  have  no  Jurisdiction  over  the  man- 
agement of  an  estate  in  administration  ex- 
cept on  appeal.  Moore  v.  Glass  et  al.,  6  Tex. 
Civ.  App.  368,  25  8.  W.  128 :  Western  M.  & 
I.  Co.  V.  Jackman,  77  Tex.  622,  14  S.  W.  305. 
[2]  The  law  applicable  to  the  present  case 
Is  to  be  found  in  the  following  articles  of  the 
Revised  Civil  Statutes  which  read  as  follows: 

"Art.  3443.  When  any  claim  for  money 
against  an  estate  shall  be  presented  to  the  execu- 
tor or  administrator,  if  the  same  be  properly 
authenticated  in  the  manner  required  by  this 
chapter,  he  shall  indorse  thereon  or  annex  there- 
to a  memorandum  in  writing  signed  by  him, 
stating  the  time  of  its  presentation,  and  that  be 
allows  or  rejects  the  claim,  or  what  portion 
thereof  he  allows  or  rejects,  as  the  case  may  be." 

"Art  3446.  All  claims  that  have  been  allowed 
by  the  executor  or  administrator  and  entered 
upon  the  claim  docket  for  the  period  of  ten  days 
shall  be  acted  upon  by  the  court  at  a  regular 
term,  and  either  approved  in  whole  or  in  part 
or  rejected,  as  to  the  court  may  seem  right,  and 
they  shall  also  at  the  same  time  be  classified  by 
the  court." 

"Art  3452.  The  action  of  the  court  in  approv- 
ing or  disapproving  a  claim  shall  have  the  force 
and  effect  of  a  final  judgment,  and  when  the 
'claimant,  or  any  person  interested  in  the  estate, 
shall  l>e  dissatisfied  with  such  action,  he  may 
appeal  therefrom  to  the  district  court,  as  from 
other  judgments  of  the  county  court  rendered 
in  probate  matters." 

"Art  3460.  No  execution  shall  be  issued  on  a 
judgment  obtained  in  any  such  suit,  but  a  cer- 
tified copy  of  such  judgment  shall  be  filed  with 
the  clerk  of  the  county  court  where  the  estate  is 
pending  within  thirty  days  after  the  rendition 
of  such  judgment,  and  entered  upon  the  claim 
docket,  and  shall  be  classified  by  the  county 
judge,  and  have  the  same  force  and  effect  as  if 
the  amount  thereof  had  been  allowed  by  the 
executor  or  administrator,  and  approved  by  the 
county  judge." 

"Art  3457.  No  judgment  shall  be  rendered  in 
favor  of  a  claimant  upon  any  claim  for  money 
which  has  not  been  legally  presented  to  the 
executor  or  administrator,  and  rejected  by  such 
executor  or  administrator,  either  in  whole  or  in 
part." 

"Art  8488.  Any  creditor  of  a  deceased  person 
holding  a  claim  secured  by  mortgage  or  other 
lien,  which  claim  has  been  allowed  and  approved 
cr  established  by  suit,  may  obtain  at  a  regular 
term  of  the  court,  from  the  county  court  of  the 
county  where  the  letters  testamentary  or  of  ad- 
ministration were  granted,  an  order  for  the  sale 
of  the  property  upon  which  he  has  such  mort- 
gage or  other  lien,  or  so  much  of  said  property 
as  may  be  required  to  satisfy  such  claim,  by 
making  his  application  in  writing  and  having 
such  executor  or  administrator  cited  to  appear 
and  answer  the  same.  And,  in  case  the  mort- 
gage or  other  lien  shall  be  upon  real  property, 
the  same  notice  shall  be  given  of  said  applica- 
tion as  is  required  to  obtain  an  order  for  the 
sale  of  such  property." 

In  the  case  of  Western  M.  &  I.  Co.  v.  Jack- 
man,  77  Tex.  622,  14  S.  W.  305,  our  Supreme 
Court  held  that: 

"The  refusal  of  an  administrator  to  recognize 
a  lien  upon  a  part  of  the  land  claimed  to 
l>e  subject  to  a  mortgage,  the  claim  for  money 
l>eing  allowed,  did  not  authorize  the  holder  of  the 
secured  claim  to  sue  in  the  district  court  to 
subject  the  *  •  •  land  to  the  payment  of  die 
debt  sectired  by  the  mortpige.    ^"'  "'    — -  ^  ^ 
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"Under  fbe  Beviaed  Statutea  it  is  only  where 
t  claim  for  money  against  the  estate  of  a  deceas- 
ed person  has  been  rejected  by  the  administrator 
that  the  holder  of  the  claim  ia  entitled  to  bring 
an  independent  suit  for  its  establishment. 

"A  claim  for  money  means  literally  the  claim 
that  a  debt  exists.  A  claim  for  a  lien  is  some- 
thing more — a  claim  not  only  that  there  is  a 
debt,  bnt  also  that  a  lien  ezista  for  its  enforce- 
ment. 

"Upon  the  approval  of  a  claim  for  money 
against  the  estate  the  law  classifies  it  with 
others,  and  the  probate  court,  upon  application 
of  the  holder  of  such  claim,  will  make  the  neces- 
sary orders  to  enforce  payment  by  sale  of  prop- 
erty which  may  then  be  held  subject  to  such 
claim. 

"The  power  of  an  administrator  extends  no 
farther  npon  claims  presented  to  him  than  to 
allow  or  to  reject:  he  can  pass  only  upon  the 
qnestion  of  indebtedness. 

"The  district  court  has  no  jurisdiction  in  a 
snit  by  the  holder  of  an  approved  claim  seeking 
m  order  subjecting  mortgaged  lands  to  the 
claim  npton  the  rejection  of  t£e  lien  in  part  by 
the  administrator." 

See,  also,  Whitmlre  v.  Powell,  117  S.  W. 
433,  and  George  t.  Byon,  94  Tex.  317,  60  S. 
W.  427. 

[3]  It  seems  to  be  well  settled  that  the  pro- 
bate court  has  exclusive  original  Jurisdic- 
tion over  claims  and  Hens  against  estates  of 
deceased  persons  pending  administration,  and 
also  that  the  district  courts  have  no  juris- 
diction to  entertain  suits  against  such  estates, 
unless  the  plaintiff's  claim  is  for  such  an 
amount  as  would  give  such  court  jurisdiction, 
and  not  then  unless  such  claim  bad  been  first 
presented  to  the  administrator  and  by  him 
rejected.  The  district  court  may,  however,  in 
cases  where  the  claimant  has  some  legal  or 
equitable  rights  connected  with  his  claim  for 
the  adjudication  of  whidx  the  powers  of  the 
probate  court  ar^  inadequate,  maintain  such 
actions,  bnt  only  In  such  cases  can  such  suits 
be  brought  In  the  district  courts.  Cannon  v. 
McDaniel,  46  Tex.  303;  George  v.  Ryon,  94 
Tex.  317,  60  S.  W.  427.  But  there  is  nothing 
in  the  present  case  which  cannot  be  adjudi- 
cated in  the  probate  court;  hence  the  district 
court  had  no  jurisdiction  over  the  subject- 
matter  of  this  suit,  and  the  judgment  ren- 
dered thereby  Is  void. 

Having  reached  the  conclusion  that  the  dis- 
trict court  of  Matagorda  county  has  no  Juris- 
diction over  the  subject-matter  of  this  suit, 
and  that  therefore  said  judgment  rendered 
in  said  court  is  void,  such  judgment  is  here 
reversed,  and  said  cause  dismissed, 

Beversed  and  dismissed. 


WICHITA  PALLS  TRACTION  CO.  v.  BER- 
RY et  ux.     (No.  8369.)* 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May   13,    1016.      On   Rehearing, 

June  10,  1916.) 

1.  Cassdebs  ®=»314(5)— Pkrsowal  Injitbt— 
SuynoKNCT  or  Petition. 
A  petition  in  an  action  for  personal  injury 
while  alighting  from  a  car,  alleging  negligence 
on  the  part  of  defendant  and  its  employes  in 
not  providing  a  safe  place  to  alight,  that  the 


step  of  the  car  was  3%  feet  from  the  ground, 
that  the  box  on  which  plaintiff  stepped  turned 
over  because  it  was  almost  square  and  was 
placed  directly  tinder  the  step,  and  that  defend- 
ant neghgently  permitted  dirt  to  be  washed 
away  from  the  track  under  and  near  the  step, 
and  permitted  her  to  step  on  the  box  without 
warning  as  to  its  unsafe  condition,  stated  a 
cause  of  action.' 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1273,  1275,  1275%;  Dec.  Dig. 
<S=314(5).] 

2.  Cabbiers  €=3820(28) — ^Pebsonai,  Injtjbt— 
Question  fob  Jubt. 

On  the  e%'idence  in  a  passenger's  action  for 
personal  injury  while  alignting  from  a  car  held 
that  whether  the  defendant's  employes  knew 
that  the  box  on  which  plaintiff  stepped  had  been 
placed  on  the  side  of  the  car  track  when  plain- 
tiff alighted,  or  by  the  exercise  of  ordinary  dili- 
gence could  have  known  that  the  box  was  not  a 
safe  and  suitable  step  to  use  in  alighting,  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1244 ;  Dec.  Dig.  <g=»320(28)-.] 

3.  Cabbiess  «s!»284(2)— Passengebs— Acts  of 
Third  Pabtt— Liabilitt. 

While  a  carrier  is  not  ordinarily  liable  for 
the  unauthorized  acts  of  third  parties,  non- 
employes,  it  may  become  liable  for  negligence 
in  permitting  such  acts  to  be  done  or  the  con- 
sequences thereof  to  continue,  if  knowledge  has 
been  brought  to  its  servants. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  ${  112&-1129,  1132,  1173 ;  Dec.  Dig. 
«=»284(2).] 

4.  Appbai,  and  Ebbob  «=»722(1)— Assign- 
ment  OF   Ebbob — Sufficiency — Rdxeb    of 

COUBT. 

An  assignment  of  error  in  the  main  charge 
as  more  fully  shown  by  the  written  objections 
thereto,  made  and  filed  after  it  had  been  sub- 
mitted to  opposing  counsel  and  before  the 
charge  was  read  to  the  jury  "as  is  more  fully 
shown  by  defendant's  bill  of  exception  No.  2 
which  is  here  referred  to  and  made  a  part  there- 
of," in  view  of  the  absence  of  any  bill  of  ex- 
ceptions No.  2,  eo  nomine,  in  the  transcript,  did 
not  comply  with  rules  25  and  26  for  Courts  of 
Civil  Appeals  (142  S.  W.  xii),  prescribing  the 
form  and  contents  of  assignments  of  error,  and 
hence  did  not  require  consideration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §g  2990,  2994-2996 ;  Dec.  Dig. 
«=»722(1).] 

5.  Trial  <S=»85— Reception  of  Evidence- 
Evidence  Admissible  in  Pabt — Objection 
to  Whole. 

Where  a  part  of  the  testimony  objected  to 
as  a  whole  was  not  subject  to  the  alleged  vice 
of  being  hearsay,  the  objection  was  ineffectual 
to  reach  any  part  of  the  evidence  to  which  it 
might  be  pertinent. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §g  222-225;  Dec.  Dig.  «=»85.] 

6.  Evidence  €=>314(1) — Heabsat— Related 
Facts. 

In  a  passenger's  action  for  personal  injury 
while  alighting  from  defendant's  car  when  a  box 
used  for  her  to  step  upon  overturned,  testimony 
of  a  witness,  who  learned  of  the  accident  from 
his  wife  and  thereby  fixed  the  date  of  the  acci- 
dent with  reference  to  the  time  when  he  saw  a 
box  on  the  side  of  the  street,  which  he  some- 
times used  to  alight  from  the  car  and  which  he 
had  used  two  days  before  he  heard  of  the  acci- 
dent, that  it  was  low  and  shaky,  without  show- 
ing that  it  was  the  same  box  as  that  used  by 
the  plaintiff,  was  not  inadmissible  as  hearsay ; 
since  a  witness  may  date  a  fact  which  he  knows 
by  relating  it  to  the  time  when  he  heard  an- 
other fact,  and,  in  So  doing,  may  state  what  the 
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tact  heard  was  to  inform  the  jury  of  hia  rea- 
son for  observin);  and  rememberine  facts  about 
which  he  testifies  from  personal  knowledge. 

[Ed.  Note.— For  other  cases,  see  E>vidcnce, 
Cent  Dig.  §  1168;  Dec.  Dig.  «=»3M(1).] 

7.  Carriers   <8=320(2§)— Pbbsonal  Injukt— 
Question  fob  Jury. 

In  a  passenger's  action  for  personal  in- 
jury while  alighting  from  a  car,  held  on  the  evi- 
dence, that  whether  a  box  about  which  a  wit- 
ness testified  was  the  same  box  used  to  assist 
plaintiff  to  alight  was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  See  Carriers, 
Gent.  Dig.  {  1244 ;  Dec.  Dig.  «5>320(28).] 

8.  Dauaoes    <S=>132(7)— Excessive   Dauaoes 
—Personal  Injuries. 

A  verdict  for  $1,125  awarded  to  plaintiff,  a 
woman  of  40,  who  had  previously  done  the  cook- 
ing and  household  work  for  six  people,  for  in- 
jury to  her  knee,  hip,  and  back,  tearing  the 
ligaments,  causing  swelling  and  keeping  her  in 
bed  for  over  two  weeks  resulting  in  a  weakening 
of  the  leg  and  knee  and  pain  after  working  and 
walking,  was  not  excessive. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent.  Dig.  8  S78;  Dec.  Dig.  <8=»132(7).] 

9.  Appeal  and  Error  ®=»1069(1)— Habkless 
Erbob— Misconduct  of  Jubt. 

In  a  passenger's  action  for  personal  injury 
where  it  appeared  that  some  members  of  the 
jury  had  been  in  court  and  heard  the  trial  of  an- 
other case  against  the  same  defendant,  and  that 
the  attorney  representing  plaintiff  had  also  rep- 
resented the  plaintiff  in  tnat  case,  that  it  was 
charged  in  the  first  case  that  plaintiff  was  feign- 
ing injury,  and  that  there  was  testimony  that 
KlaintitTs  counsel  had  stated  that  she  was  not 
art,_  the  statement  of  at  least  one  juror  that 
he  did  not  believe  defendant  had  treated  plain- 
tiff's counsel  riglit  in  the  other  trial,  the  state- 
ment of  another  juror  that  it  made  no  differ- 
ence what  their  verdict  was  as  defendant  would 
get  a  new  trial  on  appeal,  and  the  statement  of 
another  that  he  thought  the  defendant  had 
framed  up  the  first  case  to  make  the  jury  be- 
lieve that  plaintiff  was  not  hurt,  in  view  of 
the  jurors'  testimony  that  such  remarks  bad  no 
effect  on  the  verdict,  were  not  prejudicial  to  de- 
fendant, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4136;  Dec.  Dig.  «=» 
1069(1).] 

On  Rehearing. 

10.  Oabriers  «=318(11)— Pebsonai,  Injubt— 
sufficiknct  of  evidence. 

Evidence  in  a  passenger's  action  for  per- 
sonal injury  while  alighting  from  a  street  car 
held  to  sustain  a  finding  that  the  defendant  and 
its  conductor  knew  that  the  box  on  which  plain- 
tiff stepped  in  alighting  had  been  placed  on  the 
ground  under  the  step. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1307,  1314;  Dec.  Dig.  <g=a318 
(11).] 

11.  Evidence  <S=>588 — Weight  of  Eviderck 
— Cbedibii,itt. 

A  juror  is  not  required  to  believe  a  witness, 
although  he  makes  a  plain  statement  of  what 
is  not  impossible  and  is  neither  impeached  or 
contrndicted  by  direct  evidence,  but  may  dis- 
credit him  on  account  of  the  manner  of*  testi- 
fying and  attendant  circumstances. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  DiK.  S  2437 :  Dec.  Dig.  <8=»588 ;  Witness- 
es, Cent.  Dig.  §  1164.] 

Appeal  from  District  Court,  Wichita  Coun- 
ty; E.  W.  Nicholson,  Judge. 

Action  by  C.  W.  Berry  and  wife  against 
the  Wichita  Falls  Traction  Company.    Judg- 


ment tor  pIwlntiffJB,  and  defaadant  appeali. 
Affirmed. 

HnfF,  Ifartln  ft  Bnlllngton,  of  Wichita 
Falls,  for  appellant  W.  F.  Weeks,  of  Wich- 
ita Falls,  for  appellees. 

BUCK,  J.  This  suit  was  ffled  in  the  dis- 
trict court  of  Wichita  county  by  0.  W.  Berry 
and  wife  against  the  Wichita  Falls  Traction 
Company,  alleging  damages  in  the  sum  of 
$5,0()0  for  personal  injuries  to  Mrs.  Berry, 
alleged  to  have  been  sustained  by  her  while 
alighting  from  one  of  the  defendant's  cars. 
At  the  time  of  the  alleged  injury,  the  car  on 
which  Mrs.  Berry  was  riding  was  standing  at 
a  switch,  awaiting  another  car.  Mrs.  Berry, 
In  alighting  from  the  car,  stepped  on  a  box 
which  had  been  placed  in  position  on  the 
ground  near  the  step  a  few  minutes  before 
by  another  passenger  in  order  for  a  lady, 
who  desired  to  board  the  car,  to  do  so  with 
greater  safety  and  convenience.  The  box 
gave  way,  causing  Mrs.  Berry  to  fall,  and 
she  alleges  that  she  received  injuries  In  her 
knee,  hip,  and  back  therefrom.  PlalntUT  al- 
leged negligence  on  the  part  of  defendant  and 
its  employes  In  not  providing  a  safe  place  for 
Mrs.  Berry  to  alight  In  safety,  the  bottom 
step  being  some  3^  feet  from  the  ground, 
and  in  falling  to  provide  a  safe  means  for 
her  to  alight.  That  the  box  turned  over  be- 
cause of  the  fact  that  it  was  almost  square 
and  was  not  placed  directly  under  the  step 
by  the  conductor  and  that,  at  the  direction 
of  the  conductor,  Mrs.  Berry  stepped  near 
the  comer  of  the  box,  bat,  because  of  the 
ground  being  sloping,  the  box  turned  to  one 
side,  causing  Mrs.  Berry  to  fall.  It  was  al- 
leged further  that  defendant  was  negligent 
in  permitting  dirt  to  be  washed  away  from 
said  track  and  under  and  near  the  step 
where  plaintiff  alighted,  and  in  permitting 
Mrs.  Berry  to  step  on  the  box  without  warn- 
ing as  to  Its  insecure  condition. 

Defendant  denied  any  liability  because  of 
the  alleged  injuries  and  specially  averred 
that,  if  plaintiff  was  injured  by  the  fall,  such 
fall  was  caused  through  no  neglect  of  defend- 
ant or  Its  conductor ;  that  the  conductor  did 
not  know  at  the  time  plaintiff  alighted  from 
said  car  that  said  box  had  been  placed  near 
the  step,  and  that  It  was  guilty  of  no  negli- 
gence because  the  conductor  failed  to  warn 
Mrs.  Berry  of  the  presence  or  condition  of 
said  box,  nor  was  It  guilty  of  negligence  be- 
cause Its  conductor  failed  to  know  of  the 
presence  of  said  box  and  its  condition. 

The  case  was  submitted,  on  special  Issues, 
and  the  jury  found  as  follows: 

(1)  That  the  defendant  company  and  its 
employee  knew  that  said  box  bad  been  placed 
on  the  side  of  the  street  car  track  at  the 
point  where  plaintiff  alighted  from  said  car, 
at  the  time  she  did  alight  therefrom. 

(2)  That  plaintiff  fell  whUe  alighting  from 
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said  car  by  reason  of  stepping  on  said  box, 
and  was  Injured  thereby. 

(3)  That  defendant's  employgs  were  guilty 
of  n^Ii^ence  in  allowing  tlie  box  mentioned 
to  be  placed  alongside  of  its  street  car  track 
and  to  be  used  by  plaintiff  to  step  on  wblle 
alighting  from  its  car. 

(4)  That  defendant  and  Its  employee  In  the 
exercise  of  ordinary  diligence  should  have 
known  tliat  said  box  was  not  a  safe  and  suit- 
able step  for  plaintUf  to  use  while  alighting 
from  the  car,  and  was  guilty  of  negligence  in 
permitting  plalntllX  to  step  on  the  box  at  the 
time  she  did,  and  that  such-  negligence  was 
the  proximate  cause  of  plalntifC's  injuries. 

(5)  That  the  box  In  question  was  not  suita- 
ble and  safe  as  a  step  for  ^lalntlfl  to  use 
while  allghttng  from  said  car. 

(6)  That  plaintiff  was  not  guilty  of  oontrlb- 
ntory  negligence  In  stepping  on  the  box,  or 
In  not  stepping  upon  the  center  of  said  boix. 

(1)  That  ^125  was  the  sum  of  money 
which  would  fairly  and  reasonably  ^  compen- 
sate plaintiffs  for  the  Injuries  recelTBd  by 
Mrs.  Berry. 

Judgment  having  been  entered  for  plain- 
tiffs in  the  sum  found  by  the  Jury,  the  de- 
fendant appeals. 

[1-3]  We  think  fibe  court  properly  over- 
ruled  defendant's  motion  for  a  peremptory  In- 
struction, and  that  plaintiffs'  pMltlon  showed 
a  cause  of  action,  and  that  whether  or  not 
the  evidence  snstalned  the  allegations  of  neg- 
ligence made  therein  was  a  (jneatloa  for  the 
iory. 

Appellant  predicates  Its  contention  that  It 
was  not  negligent  principally  upon  the  as- 
serted ground  that  the  conductor  of  the  car 
in  question  did  not  know  that  the  box  upon 
wtilch  Mrs.  Berry  alighted  was  there,  and 
did  not  know  of  Its  unsafe  and  unstaUe  con- 
dition; but  we  are  of  the  opinion  that  the 
evidence  Is  sufficient  to  sustain  the  findings 
of  the  Jury  that  the  conductor  did  know,  or 
Aould  hare  known  in  the  exercise  of  that 
bigh  degree  of  care  due  a  passenger,  that 
said  box  had  been  placed  near  the  track  and 
immediately  imder  and  In  front  of  the  step 
prior  to  Mrs.  Berry's  stepping  thereon,  and 
tbat  the  box  was  not  safe  for  the  purposes 
and  uses  to  which  It  was  put  Mrs.  Nettie 
Davis,  a  witness  for  defendant,  testified,  in 
part,  as  follows: 

"I  remember  along  about  July  19,  last,  being 
out  near  what  they  call  Field's  Switch,  between 
here  and  the  factory  district.  I  got  on  the 
nreet  car  Sunday  mominir  before  this  lady, 
Mrs.  Berry,  got  off;  this  streft  car  stoppea 
there  at  the  switch,  and  I  got  on  the  car  at 
the  switch— I  got  on  just  before  this  lady  got  off. 
*  •  •  Our  friends  were  out  to  Bee  us;  Mr. 
Denton  and  bis  wife  and  I  were  going  to  the 
lake  that  day.  I  always  got  up  that  way  with- 
out any  box.  M«r.  Denton  insisted  upon  putting 
a  box  there :  the  box  was  lying  out  in  the  street 
He  got  It,  and  got  it  so  that  I  could  get  up: 
that  was  on  old  box,  rickety,  and  1  stepped 
ttirefaUy  right  across  the  corner  so  that  I 
would  not  falL  He  went  out  in  the  street  and 
picked  up  this  box  and  set  it  down  by  the  street 
or,  just  as  a  step  for  me  to  get  up.    I  do  not 
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know  whether  the  wmductor  had  him  to  bring 
the  box  up  or  not  Be  brought  tbc  box  up  there 
and  set  it  down  Just  before  I  got  on  the  car. 
My  son  got  on  the  car  after  I  did.  •  *  •  He 
(Denton)  did  not  get  the  box  before  the  car 
stopped.  When  the  car  stopped  and  he  saw 
how  high  it  was  from  the  step  down  to  the 
ground,  be  got  the  box;  but  I  told  him  that  he 
need  not  get  it  for  I  had  gotten  oi  the  car  that 
way.  He  did  get  it.  I  used  it  but  I  was  care- 
ful how  I  used  it  for  it  was  an  old  rickety 
thing.  It  was  a  dangerous  box  to  step  on,  and 
my  friend  put  it  there,  and  I  stepped  right 
across  the  comer  this  way." 

Lewis  Davis,  a  witness  for  defendant,  and 
the  son  of  Mrs.  Nettle  Davis,  testified  In 
part  as  follows: 

"I  saw  this  lady  as  she  stepped  off  of  the  car. 
The  conductor  had  hold  of  her  arm  as  she  went 
to  get  off  of  the  car.  1  do  not  know  whether 
any  one  on  the  ground  also  had  hold  of  her 
arm  or  not ;  I  observed  the  conductor.  •  •  • 
Job  Denton  brought  the  box  there  that  my 
mother  used  to  get  upon  the  car.  The  box  was 
a  tolerably  long  box,  an  old,  rickety  box.  I 
do  not  know  as  to  the  material  that  it  was  made 
out  of ;  I  never  paid  no  attention  to  the  box 
much.  It  was  just  an  old  rickety  box,  that  is 
just  about  all  that  I  know  about  it  •  •  • 
The  box  that  Mr.  Denton 
there  in  the  street.  •  • 
tance  of  20  or  30  feet  of  where  the  car  stopped 
to  get  the  box.  The  reason  that  he  went  there 
and  got  the  box  was  because  tbat  was  a  pretty 
high  step.  It  was  somewhere  near  3^  feet 
from  the  ground  to  the  step;  it  was  a  very 
high  s^  for  a  lady  to  make.  Mr.  Denton  got 
the  box  and  moved  it  up  there  by  the  side  of 
the  car  as  soon  as  it  came.  •  •  •  The  con- 
ductor was  standing  there  where  be  always 
stands  when  this  fellow  put  that  box  there; 
right  there  on  the  back  platform.  Ilie  conduc- 
tor helped  my  mother  on,  and  then  I  got  on. 
Job  Denton  and  bis  wife  also  got  on  the  car. 

•  •  •  I  saw  the  conductor  take  Mrs.  Berry 
by  the  arm  and  assist  her  down  on  tliis  box. 

•  ♦  •  It  had  been  several  days  before  that 
that  I  had  seen  that  box." 

The  conductor,  O.  Glbbs,  another  witness 
for  defendant,  testified  in  part  as  follows: 

"I  did  not  see  the  box  before,  until  they  had 
it  up  there.  I  seen  it  when  she  stepped  off.  I 
helped  Mrs.  Davis  to  |;et  on,  but  I  never  noticed 
the  box.  I  never  noticed  Mrs.  Davis  step  upon 
this  box  and  get  on.  I  do  not  know  what  was 
to  keep  me  from  seeing  it ;  I  had  hold  of  Mrs. 
Davis'  arm  helping  her  up.  The  box  was  right 
there;  it  was  a  good-sized  box;  it  was  what 
lard  comes  in.  I  guess  tbat  it  was  about  two 
feet  across  on  top.  Two  feet  one  way  and 
about  2%  feet  the  otber.  I  expect  something 
like  that  I  did  not  see  that  box  when  Mrs. 
Davis  stepped  on  it.  I  do  not  think  that  I  am 
blind.  I  saw  the  l)ox  when  Mrs.  Berry  stepped 
down  on  it.  I  was  just  as  close  to  it  in  help- 
ing Mrs.  Davis  on  as  I  was  In  helping  Mrs. 
Berry  off.  But  I  was  not  looking  down  when 
Mrs.  Davis  was  getting  on.  *  •  *  With  ref- 
erence to  when  I  first  discovered  the  box,  JIts. 
Berry  was  in  the  car  and  I  went  to  assist 
her  down  when  I  saw  the  box.  Mrs.  Berry 
was  getting  off  when  I  first  saw  that  box. 
I  do  not  remember  whether  she  was  on  the  top 
step  or  on  top  of  the  car,  or  on  the  bottom  step 
of  the  car  when  I  saw  the  box.  •  •  •  There 
was  nothing  to  keep  me  from  examining  that 
box  to  see  what  kind  of  a  step  I  was  putting  my 
passengers  down  on." 

Other  testimony  was  Introduced  to  the  ef- 
fect that  a  box,  similar  to  the  one  used 
at  the  time  of  Mrs.  Berry's  alleged  accident, 
bad  been  frequently  used  for  some  time 
to  this  by  passengers  In  boarding  and 
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ing  from  the  car  at  this  switch,  and  that 
the  box  was  allowed  to  remain  out  In  the 
street  or  at  the  side  of  the  street,  and  that 
another  box  was  used  for  the  same  purpose 
at  the  place  of  stoppage  of  the  car  coming 
from  the  other  direction  and  In  the  same 
block;  this  box,  so  used  by  the  passengers 
boarding  or  alighting  from  the  car  at  this 
place,  was  left  In  full  view  where  It  could  have 
been  seen  by  the  conductors  and  motormen 
In  charge  of  the  cars,  and  that  It  had  been 
in  an  unstable  and  "rickety"  condition  for 
some  time.  We  think  the  court  was  Justified 
in  submitting  to  the  Jury  the  question  as  to 
whether  or  not  the  defendant's  employes 
knew  that  said  box  had  been  placed  on  the 
side  of  the  street  car  track  at  the  point 
where  and  at  the  time  when  plaintiff  alight- 
ed from  the  car,  and  whether  or  not  said 
employes  knew,  or  could  have  known  by  the 
use  of  "ordinary  diligence"  (finding  of  Jury, 
paragraph  4),  that  said  box  was  not  a  safe 
and  suitable  step  for  plaintUC  to  use  while 
alighting  from  the  car,  and  that  the  finding 
by  the  Jury  favorable  to  plaintiff  on  both 
issues  is  supported  by  the  evidence. 

We  do  not  think  that  the  Instant  case 
presents  a  phase  similar  to  that  disclosed 
in  the  case  of  Railway  Co.  v.  Phillips,  32  Tex. 
Olv.  238,  74  S.  W.  793,  cited  by  appellant.  In 
the  cited  case,  a  passenger .  was  killed  whUe 
looking  out  of  a  window  of  a  coach  by  his 
head  coming  In  contact  with  the  swinging 
gate  of  a  stock  pen  belonging  to  the  carrier, 
and  the  Court  of  Appeals  for  the  Third  Dis- 
trict  held  that  a  charge  tendered  by  the  de- 
fendant, in  effect  Instructing  the  jury  that 
if  the  defendant  company  had  fastened  the 
gate  with  appliances  reasonably  sufficient  to 
hold  it,  and  that  the  gate  was  caused  to 
swing  loose  by  the  act  of  some  person  other 
than  an  employe  of  defendant,  and  without 
the  Imowledge  of  defendant,  that  they  should 
find  for  the  defendant,  was  improperly  re- 
fused. Nor  do  we  tlilnk  the  facte  shown 
in  the  Instant  case  are  analogous  to  those 
disclosed  In  the  case  of  Gary  v.  Los  An- 
geles Ry.  Co.,  157  Cal.  599,  108  Pac.  682,  27 
li.  R.  A.  (N.  S.)  7ftl,  21  Ann.  Cas.  1329,  In 
which  a  passenger  seeking  to  recover  for 
injuries  received  on  account  of  the  car  start- 
ing while  she  was  alighting  therefrom,  due 
to  the  act  of  a  fellow  passenger  in  ringing 
a  start  signal  to  the  motorman,  was  denied 
a  recovery.  While  a  carrier  is  not  ordinarily 
liable  for  the  unauthorized  acts,  or  the  con- 
sequences which  may  flow  from  such  acta, 
of  third  parties,  nonemploySs,  yet  it  may 
become  liable  for  negligence  In  permitting 
such  acts  to  be  done,  or  In  permitting  the 
consequences  of  such  acta  to  remain  or  con- 
tinue after  knowledge  has  been  brought  to 
the  carrier's  servants.  For  instance,  if  a 
passenger  should  be  injured  by  falling  over 
baggage  left  in  an  aisle  by  another  passen- 
ger, the  carrier  would  not  ordinarily  be  lia- 
ble for  injuries  resulting  therefrom,  unless 
knowledge  of  the  presence  of  the  baggage  in 


the  aisle  was  brought  to  or  should  be  Imput- 
ed to  the  servants  <rf  the  carrier  In  charge 
of  the  train  before  the  accident  occurred. 
Miscreants  plac6  an  obstruction  on  the  track 
which  causes  a  derailment ;  the  liability  vel 
non  of  the  carrier  for  any  damages  sos- 
tained  would  depend  on  whether  or  not  the 
en^neer  or  fireman  was  guilty  of  negligence 
in  falling  to  discover  the  obstruction  in  time 
to  have  prevented  the  accident,  or  in  falling 
to.  use  every  reasonable  means  at  their  com- 
mand to  prevent  the  accident  after  such 
discovery.  In  the  Instant  case,  by  a  large 
preponderance  of  evidence,  the  box  used  as  a 
step  at  the  time  of  plaintiff's  alighting  from 
the  car  was  shown  to  be  "rickety"  and  un- 
safe. Defendant's  own  witnesses  testified 
to  such  condition.  Mrs.  Davis  testified  that 
she  stepped  on  iAe  comer  of  the  box  In 
boarding  the  car  because  she  saw  Its  rickety 
condition.  The  conductor  is  shown  to  have 
been  on  the  back  platform  where  he  could 
have  seen,  and  in  the  exercise  of  perhaps 
even  ordinary  care  woald  have  seen,  the 
placing  of  the  box  by  the  witness  Denton, 
and  the  condition  of  the  box  with  reference 
to  its  being  safe  or  not.  The  Jury  have 
found  that  he  did  In  fact  see  it  and  know  Its 
condition,  or  should  have  done  so  In  the  ex- 
ercise of  that  degree  of  care  owing  to  plain- 
tiff. Hence,  We  conclude  that  the  court  did 
not  err  In  refusing  to  give  the  peremptory 
instruction  requested,  and  appellant's  first 
assignment  is  overruled. 

[4]  Appellant's  second  assignment  is  as  fol- 
lows: 

"The  court  erred  on  the  trial  hereof,  in  bis 
main  charge  to  the  jury,  as  more  fully  shown  by 
the  written  objections  to  said  cliarge  made  and 
filed  with  the  court,  after  the  same  had  heea 
submitted  to  the  opposing  counsel  and  before  the 
charge  of  the  court  bad  been  read  to  the  jury,  as 
is  more  fully  shown  by  defendant's  bill  of  ex- 
ception No.  2,  and  whidi  is  here  referred  to  and 
made  a  part  thereof." 

We  think  that  this  assignment  Is  too  gen- 
eral and  vague  in  meaning  to  require  consid: 
eration  by  us,  and  does  not  comply  with  rules 
25  and  26  for  the  government  of  Courts  of 
Civil  Appeals  (142  S.  W.  xll).  By  reference 
to  the  transcript  no  "bUl  of  exertion  Na 
2,"  eo  nomine,  is  to  be  found,  but  on  page 
19  is  found  "defendant's  objection  and  ex- 
ception to  charge  of  the  court,"  which  con- 
cludes in  the  form  of  a  bUl  of  exception,  and 
is  probably  the  instrument  to  which  refer- 
ence is  made  In  this  assignment.  Tet  in 
this  instrument  are  urged  several  objections 
to  the  charge,  and  neither  the  assignment 
nor  the  proposition  thereunder  points  out 
specifically  which  one  of  the  objections  con- 
tained In  the  said  instrument  is  relied  on 
under  the  assignment  If,  by  grace,  the  so- 
called  bill  of  exception  itself  should  be  taken 
as  an  assignment,  it  certainly  is  multifarious. 
But  in  any  event;  we  do  not  think  any  error 
is  disclosed,  either  in  the  assignment  or  the 
proposition  thereunder;  the  latter,  in  effect, 
attacldng  the  action  of  £be'icourt  in  submit 
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ting  to  flw  Jury  i^teclal  losnes  raioiring  flnd- 

ings  as  to  wtiether  or  not  the  box  had  been 
placed  with  the  knowledge  of  the  defendant, 
or  Its  employ^  and  whether  or  not  the  de- 
fendant was  gollty  of  negligence  In  allow- 
ing the  box  to  be  placed  along  Its  street  car 
track  where  passengers  were  being  discharg- 
ed. BY'om  the  evidence  quoted  and  referred 
to  hereinaboTe,  we  hold  that  the  issues  ware 
properly  submitted  to  the  Jury.  M.,  K.  & 
T.  By.  Co.  y.  Redus,  56  Tex.  Civ.  App.  205,  118 
S.  W.  208  (writ  denied) ;  M.,  K.  &  T.  By.  Co; 
T.  Dnnbar,  57  Tex.  Civ,  App.  4U,  122  8.  W. 
574  (writ  denied) ;  Freeman  v.  Kennerly,  Ifil 
S.  W.  580;  By.  Co.  v.  Wlninger,  151  S.  W. 
586;  BaUway  Co.  ▼.  DaWs,  4  Tex.  Civ.  App. 
351,  23  S.  W.  737 ;  Hallway  Co.  v.  Kennedy,  12 
Tex.  Civ.  App.  664,  35  S.  W.  835;  Blair  v. 
RaUway  Co.,  141  App.  Dlv.  843,  126  N.  Y. 
Snpp.  466.  In  the  last-dted  case  the  street 
car  company  was  held  to  be  liable  to  a  pas- 
senger injured  while  alighting  fiom  a  car, 
aald  Injury  being  caused  by  a  premature 
starting  of  the  car  on  a  signal  given  by 
another  passenger,  it  appearing  that  the  con- 
ductor, though  on  the  platform,  was  counting 
transfers  and  paying  attention  to  nothing 
else,  and  that  passengers  had  given  the  sig- 
nal before  on  that  trip.  To  a  like  effect  is 
the  case  of  Nldiols  y.  BaUway,  168  Mass. 
628,  47  N.  B.  427. 

[I,  B]  Plaintiff's  third  assignment  is  direct- 
ed to  the  admission  over  objection  of  certain 
testimony  of  the  witness  W.  F.  Carr,  to  the 
effect  that  he  rode  back  and  forth  on  the 
street  car  line  from  Avenue  K.  (near  where 
the  accident  occurred)  to  the  factory,  and  saw 
a  box  on  several  different  occasions,  and  that 
tometimes  he  used  the  box  for  the  purpose  of 
boarding  or  alighting  from  the  car;  that  he 
had  used  the  box  two  days  before  he  heard  of 
the  accident  to- Mrs.  Berry;  that  the  box  that 
be  used  and  saw  was  low  on  one  side  -ind 
sbaky,  and  looked — 

"like  one  of  these  meat  boxes  turned  upside 
down,  *  *  *  it  looked  like  an  old  soft  bacon 
box  about  8  or  10  inches  deep  and  about  18 
inches  wide  and  about  2  feet  long.  It  appeared 
to  be  weak.  I  saw  this  box  about  two  days 
before  I  heard  of  the  plaintiff's  injury.  I  do  not 
know  whether  this  was  the  same  box  that  plain- 
tiff used  when  she  was  injured  or  not.  I  never 
saw  but  one  box  there,  and  it  was  either  this 
box  or  one  similar  to  it.  They  were  thrown  on 
the  .right-faand  side  going  to  the  factory." 

The  objection  was  made  to  all  of  this  tos- 
timony  on  the  ground  that  it  did  not  show 
with  any  degree  of  conclusiveness  that  the 
box  seen  by  the  witness  was  the  same  box  as 
nsed  by  Mrs.  Berry,  and  because  the  evidence 
was  immaterial,  irrelevant,  and  hearsay, 
"and  because  the  negligence  of  the  witness 
in  tlie  use  of  said  box  could  not  be  attribut- 
ed to  Vbe  street  car  company  and  cehld  not 
Mnd  it  In  any  way."  Oertataly,  a  {levtion  of 
this  testimony  is  not  subject  to  the  vice  of 
being  hearsay,  or  to  any  of  the  other  objec- 
tions made;  and  the  objections  going  to  the 
whole  vottld  t>e;^effectijal  toreai^i  any  por- 


tion of  said  testimony  to  which  they  might 
be  pertinent.  But  we  are  of  the  opinion  that 
the  teetliAouy  was  admissible  and  not  snbject 
to  the  objection  of  being  hearsay.  The  fact 
tliat  the  witness  had  learned  of  the  acci- 
dent from  his  wife,  and  that  thereby  he  had 
fixed  the  date  of  the  accident  to  Mrs.  Berry 
with  referoice  to  the  time  he  saMf  a  box,  and 
the  only  box  on  the  Bide  of  the:  street  and 
In  the  block  where  he  lived  or  boarded  the 
car,  would  not  m^ke  such  testimony  hearsay. 
A  witness  may  date  a  fact  which  he  kpi^ws 
by  relating  it  to  the  time  when  he  heard  an- 
other fact;  and,  in  so  doing,  he  may  state 
what  the  fact  heard  was,  in  order  to  let  the 
jury  see  what  reason  he  had  for  observing 
and  remembering  the  fact  about  which  he 
testifies  from  pergonal  knowledge.  Harris  y. 
Cent.  B.  Co.,  78  Ga.  525,  3  S.  E.  355;  Wig- 
more  on  Evidence,  vol.  1,  H  655  and  730; 
vol.  2,  W-igmore  on  Evidence,  t  1791;  1 
Thompson  on  Trials,  {  374. 

Or  differently  stated,  for  the  purpose  of 
identifying  the  time  of  facts  about  which  be 
testified,  with  referMice  to  some  other  Cact, 
and  when  no  issue  is  involved  ia  to  the  date 
of  the  other  fact,  a  witness  may  state  that  he 
heard  of  the  other  fact,  and  that  the  matters 
about  which  he  testifies  of  his  own  personal 
knowledge  occurred  tiefore  or  subsequent 
thereto. 

[7]  This  vritness  testified^  further,  that,  for 
several  days  prior  bo  the  time  Mrs.  Berry 
fell: 

"I  saw  a  box  there  and  need  it  myself  several 
times:  I  rode  back  and  forth  a  good  deal  to  my 


work, 


We  think  It  was  for  the  jury  to  decide 
whether  or  not  the  box  about  which  the  wit- 
ness Carr  testified  was  the  same  bos  used 
at  the  time  of  Mrs.  Berry's  fall,  and  that 
the  objection  that  it  was  not  shown  with 
any  degree  of  conclusiveness  that  the  two 
boxes  were  the  same  goes  rather  to  the 
weight  than  to  the  admissibility  of  the  tes- 
timony. In  the  case  of  By.  v.  Dunbar,  supra, 
it  was  held  that,  where  a  passenger  was  in- 
jured by  the  upsetting  of  a  step  box  placed 
on  a  rough  pavement  as  a  means  of  alight- 
ing, he  might  testify  that  step  boxes  used  at 
the  station  had  upset  on  other  occasions 
when  passengers  stepped  on  them.'  Bailway 
V.  Evansich,  63  Tex.  54 ;  BaUway  v.  Richards, 
49  S.  W.  687.  Therefore,  this  assignment 
wUl  be  overruled,  and  likewise  the  fourth, 
which  urges  the  insufficiency  of  the  evidence 
to  sustain  the  finding  of  the  jury  to  the  effect 
tliat  the  defendant  and  its  employes  were 
guilty  of  negligence  in  allowing  the  box  men- 
tioned to  be  placed  alongside  of  its  street 
car  track,  and  to  be  used  by  plaintiff  to  step 
on  while  alighting  from  the  car. 

[8]  The  fifth  assignment  urges  the  excea- 
siveness  of  the  verdict  and  Judgment  for  fl,- 
125.    Mrs.  Berry,  the  plaintift,  testified: 

"When  I  got  to  my  daughter's,  I  went  to  bed 
pretty  soon,  in  just  a  little  while:  1'  stayed 
there  a  little  while.    I  ate  my  breakfast.    WeH, 
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I  sat  in  a  rocking  chair  a  litde  while  until  my 
liinb  waa  swelling  so  I  had  to  have  a  doctor,  and 
th«y  sammoned  one.  For  a  good  while,  they 
pacJied  ice  on  my  limb.  I  wag  in  bed  two  weeks, 
if  not  sereral  days  over.  I  could  not  swear  how 
many  days  over  two  weeks.  I  suffered  during 
that  time  with  my  left  limb  and  with  my  back. 
I  suffered  with  the  lower  part  of  my  back, 
and  those  ligaments  here  were  torn  loose,  and 
my  knee  and  my  hip  in  the  ioints— in  the  joints 
of  my  knee  and  hip,  and  those  ligaments.  They 
kept  ice  on  my  knee  the  first  night  and  day,  aU 
night  and  part  of  the  next  day,  before  they  could 
put  liniment  on  it.  It  swelled  op  very  much  in- 
deed. I  am  still  affected  in  my  knee,  in  walking 
out  straight  it  pains— in  walking  out  straight 
any  distance.  *  *  *  I  cannot  step  down  on 
anything  too  low  on  account  of  my  knee.  I 
cannot  bend  it  back  this  way  very  much.  It  is 
weak  and  I  suffer  from  it;  there  is  great  pain 
when  I  bend  it  clear  back.  •  •  •  i  gtill  suffer 
with  my  back;  it  is  weak;  I  have  not  any 
strength  in  it  much.  I  am  not  able  to  do  my 
household  dudes  and  do  my  work  like  I  used  to 
do.  There  is  a  whole  lot  of  difference.  My  limb, 
when  I  do  very  much  work,  or  walk  just  a  little 
piece,  I  suffer  with  it  then  at  night ;  there  is  a 
weakness  all  the  time  in  my  back,  and  in  my 
knee  and  those  ligaments.  I  suffer  with  them 
aU  the  time,  and  now,  just  the  going  np  those 
steps  and  the  little  walking  I  have  been  doing 
this  evening,  I  feel  it  yet.  It  is  not  so  much 
about  my  hips;  my  back  was  hurt  there,  got 
such  a  wrench,  it  just  threw  me  this  way  and 
my  weight  fell  to  my  left  side,  and  tluwe  liga- 
ments in  here,  that  ia  the  torn  part" 

It  was  further  shown  that  Mrs.  Berry  waa 
some  40  years  of  age  at  the  time  of  the  acci- 
dent, and  prior  thereto  had  done  the  cook- 
ing and  bouseliold  work  for  six  people.  It 
is  true  that  on  cross-eiamlnation  it  was  de- 
veloped that  for  some  years  before  her  in- 
jury she  had  suffered  from  iU  health  and 
was  at  times  incapacitated  for  worli,  but 
she  testified  that  for  the  two  years  Immedi- 
ately preceding  the  accident  &he  had  been 
entirely  well  and  strong,  and  this  testimony 
seems  to  be  uncontradicted.  Dr.  Lee,  the 
physician  who  was  called  in  to  treat  plaintiff, 
testified  that  he  made  three  visits  to  see  her, 
on  Sunday,  Monday  and  Tuesday  following 
the  accident,  and  that  on  his  first  visit  he 
found  plaintiff  complaining  of  pain  in  her 
knee  and  that  the  knee  was  sprained  or 
swollen,  but  there  were  no  contusions, 
bruises,  or  abrasions;  that  he  put  her  knee 
In  adhesive  plaster  to  keep  her  from  moving 
it,  and  ordered  an  ice  pack  used  on  It  That 
he  gave  her  a,  hypodermic  the  first  night  to 
relieve  pain;  that  subsequent  to  his  last 
visit  plaintiff's  daughter  called  him  up  and 
reported  that  her  mother  was  getting  along 
very  well,  and  that  she  did  not  think  it  was 
necessary  for  him  to  see  her  any  more.  That 
at  the  time  of  his  last  visit  the  knee  was  not 
fully  well.  That  the  swelling  was  there  for 
three  or  four  Inches  in  a  ccmtusion  of  the 
Joints ;  that  a  sprain  is  really  a  contusion  of 
the  Joints ;  that  is,  a  strain  of  the  ligaments. 
That  falling  from  the  step  of  a  street  car 
and  careening  to  one  side  might  produce  an 
Injury  like  plaintiff  had.  Dr.  Lee  testified 
that  plaintiff  made  no  complaint  to  him  of 
any  other  Injury  than  that  to  the  Iwee.    We 


conclude  that  thla  assignment  mnat  be  orer- 
ruled. 

[9]  Appellant's  sixth  and  last  assignment 
complains  of  the  alleged  misconduct  of  the 
Jtuy  while  deliberating  on  their  verdict,  in 
the  following  particulars:  That  some  of  the 
members  of  said  Jury,  being  on  the  Jury  for 
the  week,  had  two  days  before  been  in  the 
courtroom  and  heard  the  trial  <tf  another 
case  against  the  defendant  In  this  case,  and 
that  the  attorney  representing  the  plaintiff 
in  the  first  case  also  represented  the  plain- 
tiffs in  the  instant  case,  l^iat  evidence  was 
Introduced  In  the  first  case  tending  to  show, 
and  the  charge  waa  made  that  tlie  connsd 
for  plaintiff  was  feigning  Injury,  and  tliat 
the  statement  was  made  during  the  progress 
of  said  first  trial;  and,  in  the  course  of  the 
proceedings  which  resulted  therefrom,  it  waa 
testified  that'  the  counsel  for  plaintiff  had 
stated  that  Mrs.  Berry,  who  waa  his  client 
In  title  instant  case,  was  not  hurt  It  Is  urged 
and  was  shown  that,  daring  tlie  coarse  of 
the  Jury's  deliberations,  some  of  them  dis- 
cussed the  tacts  and  features  devid<v>ed  and 
dlsclaeed  during  the  trial  and  snbseqoent 
proceedings  hereinabove  mentioned,  and  that 
one  Juror,  at  least,  stated  that  he  did  not 
Ijelleve  dtfendant  had  treated  plalntUTs 
counsel  right  In  tills  other  trial,  and  that 
another  Juror  stated  that  It  did  not  make 
any  difference  what  verdict  they  would  ren- 
der, that  the  traction  company  could  get  a 
new  trial  by  appealing,  and  that  another 
Juror  stated  that  he  thous^t  the  traction 
company  had  framed  up  this  first  case  in  <»'- 
der  to  make  the  Jury  believe  that  Mrs.  Berry 
was  not  hart 

Several  of  the  Jurors  were  examined  la 
the  Investigation  had  by  the  court  on  the 
motion  for  a  new  trial,  and  all  of  them  tes- 
tified that  each  time  any  of  the  matters  re- 
ferred to  were  mentioned  by  any  Juror  that 
the  foreman  cautioned  them  against  dlacuas- 
ing  any  such  matter  or  considering  it,  and 
each  Juror  testified  that  nothing  that  oe- 
curred,  during  the  deliberations,  of  the  cliar- 
acter  mentioned  influenced  him  in  the  least, 
in  rendering  the  verdict  that  was  finally 
rendered;  that  he  agreed  to  said  verdict 
rendered  because  in  his  opinion  It  reached 
the  truth  and  justice. 

We  do  not  believe  that  any  prejudice  t* 
defendant's  rights  has  been  shown.  It  was 
held  by  this  court  in  the  case  of  G.,  C.  ft  S. 
P.  Ry.  Co.  V.  McKlnneil,  173  8.  W.  837,  that 
a  Jury  who,  while  deliberating  on  a  verdict, 
discussed  the  pr<H)osltlon  that  plaintiff  would 
be  required  to  pay  a  large  sum  to  bis  attorneys 
for  services  rendered,  and  It  appearing  that  by 
reason  thereof  a  larger  verdict  was  rendered 
than  otherwise  would  have  been  readered, 
were  guUty  of  misconduct  necessitating  the 
setting  aside  of  the  verdict  This  h<ridlng 
was  based  on  the  afi3davit  of  one  of  the 
jurors  that  such   discussion  was  had  and  t 

Uiat  he  was  Influenped  t^ereb;^^  to  aiQcee^ttOQ IC 
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a  verdict  In  a  coiu9ld««]>^  larger  amount 
tlum  he*  would  otherwise  have  been  wUIlng 
to  agree  to.  In  the  case  of  W.  U.  TeL  O. 
T.  Tweed,  138  S.  W.  1155,  the  Court  of  Ap- 
peals for  the  Dallas  District,  while  reversing 
the  Judgment  (»  other  grounds,  commented 
on  the  fact  that  the  evidence  adduced  on 
the  hearing  of  the  motion  for  new  trial  show- 
ed that  the  Jurors  were  influenced  by,  and 
resented  what  they  believed  to  be,  the  ac- 
tion of  the  defendant  company  In  employing 
a  detective  to  watch  the  Jury  pending  a 
trial,  with  a  view  of  detecting  any  mlscon- 
dnct  on  th^  part,  and  to  see  that  their  ver- 
dict was  not  affected  by  any  undue  or  Uu- 
pn^r  Influence  brought  to  bear  upon  them, 
and  that  probably  the  Jury  were  Influenced 
to  award  a  larger  sum  in  damages  than  It 
otherwise  would  had  It  not  been  for  this 
feeling  of  resentment.  But  as  in  the  instant 
case  the  Jury  was  selected  with  a  knowl- 
edge on  the  part  of  both  parties  litigant  and 
their  counsel  that  the  members  of  the  panel, 
or  at  least  some  of  them,  had  been  present 
In  the  courtroom  when  the  transactlonB  and 
proceedings  alleged  to  have  been  discussed 
by  the  Jury  during  their  deliberations  oo- 
cnrred,  and  'since  appellant  and  Its  counsel 
accepted  these  Jurors,  knowing  this  fact,  and 
Binoe  upon  the  Investigation  each  Juror  testifi- 
ed that  none  of  the  happenings  of  which  com- 
plaint Is  made  influenced  him  in  the  least 
In  reaching  the  verdict  rendered,  we  con- 
dnde  that  no  reversible  error  Is  shown  In 
this  assignment,  and  It  Is,  tlierefore,  over- 
mled. 
Judgment  affirmed. 

Oa  Rehearing. 

[1(,  11]  In  Its  motion  for  rehearing  appel- 
lant calls  our  attention  to  the  fact  that  ap- 
pellee In  ber  pleadings  fftlled  to  allege  negli- 
gence on  the  part  of  appellant  and  its  em- 
ployes, in  falling  to  know  or  discover  that 
the  box  bad  bean  placed  beneath  the  step 
vbere  appellee  alighted  trom  the  car,  and 
fbei^ore  that  we  were  not  Justified  In  using 
the  following  language  In  our  original  opin- 
ion, to  wit: 

"Appellant  predicates  Its  contention  that  it 
iras  not  negligent  principally  upon  the  asserted 
ground  that  the  conductor  cf  the  car  in  question 
did  not  know  that  the  box  upon  which  Mrs.  Bei^ 
tj  alighted  was  there,  and  did  not  know  of  its 
nnsafe  and  unstable  condition ;  but  we  are 
of  the  opinion  that  the  evidence  is  sufficient  to 
soBtain  the  finding  of  the  jurv  that  the  conduc- 
tor did  know,  or  anould  have  known  in  the  exer- 
cise of  that  high  degree  of  cnre  due  a  passenger, 
that  said  box  had  been  placed  near  the  track 
and  immediately  under  and  in  front  of  the  step 
prior  to  Mrs.  Berry's  stepping  thereon,  and  that 
the  box  was  not  safe  for  the  parposes  and  uses 
to  which  it  was  put" 

But  the  Jury  found,  In  answer  to  Special 
Is8ue  No.  1,  that  the  defendant  company  and 
Us  agents  Ondudlng  the  conductor)  did  know 
that  the  box  bad  been  so  placed.    VHille  the 


conductor  testified  that  he  did  not  know  that 
the  box  had  been  so  placed,  we  conclude,  from 
the  evidence  quoted  in  the  original  opinion, 
that  the  Jury  were  Justified  la  finding  as 
they  did.  The  conductor  was  on  the  rear 
platform  when  Mrs.  Davis  boarded  the  car, 
she  using  the  box  as  she  got  on ;  and  be  tes- 
tified that  he  assisted  ber  in  getting  on,  and 
there  being  nothing  to  prevent  the  conductor 
from  seeing  Denton  as  he  got  the  box  and 
placed  it  for  Mrs.  Davis  to  use.  While  there 
is  no  positive  and  direct  evidence  that  the 
conductor  saw  the  box  so  placed,  the  circum- 
stances shown  are  sufficient  to  sustain  the 
finding  of  the  Jury  upon  this  issue.  A  Jury 
is  not  required  to  believe  a  witness,  although 
he  makes  a  plain  statement  of  what  is  not 
impossible,  and  is  neither  Impeached  nor 
contradicted  by  direct  evidence,  but  may  dis- 
credit him  on  account  of  the  manner  of  tes- 
tifying and  the  attendant  circumstances.  O., 
H.  &  S.  A.  Ry.  Co.  v.  Murray,  09  S.  W.  144, 
and  cases  there  cited.  We  withdraw,  as  inap- 
propriate In  the  connection  used,  so  much  of 
our  language,  quoted  above,  as  reads  as  fol- 
lows, "or  should  have  known  in  the  exercise 
of  that  high  degree  of  care  due  a  passenger." 
but  otherwise  we  adhere  to  the  conclusion 
stated. 

Counsel  for  appellant  seems  to  fail  to  un- 
derstand the  application  of  the  language  used 
in  our  original  opinion  In  discussing  the  as- 
signment directed  to  the  admission  of  the  tes- 
timony of  W.  F.  Oarr,  for,  in  this  motion,  he 


"Appellant  does  not  dispute  the  correctness 
of  the  language  of  the  court  in  stating  that  if 
the  purpose  of  this  testimony  had  been  to  fix  the 
date  of  the  accident  to  Mrs.  Berry,  or  to  fix  the 
date  when  he  beard  some  other  fact,  or  to  im- 
press the  jury  with  his  capacity  for  remember- 
ing certain  facts  about  which  be  testifies,  that 
it  would  not  be  open  to  the  objection  urged  by 
appellant  that  it  was  hearsay,    etc. 

It  is  true  that  Carr's  desired  testimony  was 
not  directly  upon  the  accident  to  Mrs.  Berry, 
but  rather  to  show  that,  at  or  about  the  time 
and  prior  to  said  accident,  be,  Carr,  had  seen 
a  box  at  the  side  of  the  str^t  near  the  track, 
and  that  said  box  had  been  used  frequently 
by  passengers  In  boarding  and  alighting  from 
the  car.  He  could  not  be  permitted  to  testi- 
fy that  it  was  the  same  box  Involved  in  this 
controversy,  but  he  could  describe  the  loca- 
tion of  the  box,  the  kind  of  box  it  was,  and 
the  time  he  saw  it,  and  It  was  for  the  Jury 
to  determine  whether  or  not  It  was  the  same 
box  as  used  at  the  time  of  the  accident  to 
Mrs.  Berry.  In  order  to  fix  the  time  when  he 
saw  the  box  with  reference  to  Mrs.  Berry's 
accident,  the  date  of  which  was  not  in  dis- 
pute, we  held  that  he  could  testify  that  he 
had  been  Informed  by  his  wife  of  Mrs.  Ber- 
ry's accident. 

As  to  other  matters  urged  in  appellant's 
motion,  we  think  they  have  been  sufficiently 
discussed  In  the  original  opinion. 

The  motion  for  rehearing  is  ovemiled. 
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BIRCHFIELD  et  al.  v.  BOURLAND. 
(No.  8526.) 

<Court  of  CSvil  Appeak  of  Texas.    Ft.  Worth. 

April  29,  1916.     On  Application  for  Writ 

of  Prohibition,  May  20,  1916.) 

1.  Appeal  and  Ebbob  «s9874(2)  —  Review  — 
Injunction. 

Since  an  order  refusing  to  dissolve  a  tem- 
porary injunction  is  not  apt>ealable,  no  proceed- 
ings on  the  hearing  at  which  such  order  was 
made  can  be  considered  on  appeal  from  the  order 
granting  the  Injanction. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3533 ;  Dee.  Dig.  <8=»874(2).] 

2.  Appeal  and  E^bor  <s»837(3)  —  Review — 
Injunction— Rbcobd. 

An  appeal  from  an  order  granting  a  tempo- 
rary writ  of  injunction  will  be  determined  upon 
the  allegations  of  the  petition.  In  the  absence  of 
any  denial  thereof  at  the  time  of  granting  the 
writ. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3263;  Dec.  Dig.  «=>837(3).] 

8.  Injunction    <8=>118(3)— Petition— Ieeepa- 

bable  Injuby— Sufficienct. 
Allegations  of  threatened  ouster  from  a  farm 
and  destruction  of  growing  crops  held  sufficient 
allegations  of  irreparable  injury  to  authorize  a 
temporary  injunction. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  235 ;  Dec.  Dig.  <8=»118(3).] 

4.  Injunction    €=»14 — Gbounds— "Ibbepaba- 
BLE  Injubt." 

An  "irreparable  injury"  is  one  which  cannot 
be  fully  compensated  m  damages  or  cannot  be 
measured  by  any  certain  pecuniary  standard. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  14;   Dec.  Dig.  <8=»14. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Irreparable  Injury.] 

5.  Injunction  «=>1  —  Statutobt  Remedy  — 
Rules  or  Pbactice. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4643,  authorizing  a  writ  of  injunction  where 
it  appears  that  applicant  is  entitled  to  relief 
which  requires  the  restraint  of  some  prejudicial 
act,  the  right  to  injunction  is  not  confined  to 
rules  of  equity  jurisprudence. 

[Ed;  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  1 ;  Dec.  Dig.  «=»!.] 

6.  Injunction  <s3ll8(l)  —  Petition  —  Suebt- 
ciency. 

In  a  petition  for  injanction,  the  averments 
of  material  and  essential  elements  must  be  suffl- 
^ently  certain  to  negative  every  reasonable  in- 
ference of  the  existence  of  facta  under  which  pe- 
titioner would  not  be  entitled  to  relief. 

[Ed.  Note. — For  other  cases,  see  Injanction, 
Cent.  Dig.  {§  223-232,  234;  Dec.  Dig.  «=» 
118(1).] 

7.  Injunction  iS=»118(l)  —  Petition  —  Sufti- 

CIENCY. 

In  petition  for  injunction,  allegations  that 
plaintiff  was  lawfully  in  possession  of  land,  and 
that  defendants  unlawfully  entered  and  forcibly 
ejected  him  therefrom,  are  mere  conclusions  of 
law  and  insufficient  to  authorize  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  »  228-232,  234;  Dec.  Dig.  «=» 
118(1).] 

8.  Injunction  <s=»118(2)  — Petition  — Suffi- 
ciency— Conbtbuotion. 

A  petition  for  injunction,  alleging  that  plain- 
tiffs lessor  was  formerly  the  owner  in  fee  sim- 
ple for  the  year  1916,  must  be  construed  as 
implying  tiiat  he  was  not  the  owner  of  the  land 


•ad  had  no  legal  right  to  lease  to  plainUff,  and 
is  therefore  insufficient  to  sustain  a  writ  of  In- 
junction restraining  the  ejectment  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §  233;   Dec.  Dig.  <8=»118(2).] 

8.   I/ANDLOBD   AND   TENANT  ®=»75(3)— SUBLET- 

TiNO  Pbemibes — Consent  of  Landlord. 
Under  Vernon's  Sayles'  Ann.  Olv.  St  1914, 
art.  6489,  a  tenant  has  no  right  to  sublet  prem- 
ises without  the  consent  of  his  landlord. 

[Ed.  Note.— For  other  cases,  see  Landlord  niid 
Tenant,  Cent  Dig.  {  229 ;  Dec.  Dig.  <S=975(3).l 

On  Application  for  Writ  of  Prohibition. 

10.  Appeal  and  Ebbob  <S=>420— Review— In- 
junction—Notice  OF  Appeal. 

Though  the  notice  of  appeal  recited  that  ap- 
peal was  talten  from  an  order  dissolving  an  in- 
lujoetion,  but  both  parties  on  bearing  treated  the 
appeal  aa  from  original  order  granting  injunction, 
tho  appellate  court  had  junsdiction  to  review 
such  original  order;  no  notice  of  appeal,  as  re- 
quired by  Rev.  St  1911,  art.  208i,  in  ordinary 
cases,  being  necessary  in  appeals  in  injunction 
suits  under  Vernon's  Sayles  Ann.  Civ.  St  1914. 
arts.  4G43.  4644. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2147;   Dec.  Dig.  «=9420.] 

11.  Appeal  and  Ebbob  «=3384(1)— Review- 
Appeal  Bond— (3LEBI0AL  Defect. 

Clerical  defects  in  an  appeal  bond  in  reciting 
the  number  of  the  judicial  district  of  a  county 
named  in  which  the  action  is  pending  do  not 
deprive  the  appellate  conrt  of  jurisdiction  to 
hear  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2049,  2056;  Dec.  Dig.  «s> 
384(1).] 

12.  Pbouibition  $=>5(3)  —  Acts  Pbohibited 
—Injunction— Second  Wbtt. 

A  writ  of  prohibition  will  issue  to  a  lower 
court  to  prevent  a  second  writ  of  injunction  on 
a  petition  alleging  only  such  facts  as  were  aver- 
red or  should  have  been  averred  on  the  first  ap- 
plication. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  §§  24-29;  Dec.  Dig.  <^»6(8).] 

13.  Injunction  9=98— Second  Injunction— 
Gbounds. 

Where  an  inJunetiMt  has  been  dla8olv«d,  com- 
plainant by  amendment  or  by  supplemental  bill 
may  procure  a  second  injunction,  but  not  upon 

f  rounds  set  op  in  the  first  bill  or  whidt  should 
ave  been  set  up  therein. 
[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  7;   Dec.  Dig.  <3=»&] 

14.  Appeal  and  Bbbob  ®=>486  —  ElraxoT  of 
Appeal— PowEB  or  Loweb  Coubst. 

An  appeal  or  writ  of  error  clothes  the  appel- 
late court  with  exclusive  jurisdiction  of  the  case, 
and  the  lower  court  has  no  auttaori^  to  make 
any  orders  in  reference  thereto  ezceptinR  audi 
as  may  be  necessary  to  protect  the  subject  of 
the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2191,  21^ ;  Dec.  Dig.  4=> 
436.] 

15.  coubts  €=3207(1)— jubisdiction  oh  ap- 
peai^-Enfobcement. 

An  appellate  court  to  protect  its  jurisdiction 
and  enforce  its  mandates  may  resort  to  manda- 
mus, prohibition,  or  any  other  appropriate  writ 
[Ed.  Note.— For  other  cases,  see  (jonrts,  Dec 
Dig.  <g=5>207(l).] 

Appeal  from  District  Covrt,  Tarrant  CXtun- 
ty;  J.  W.  Swayno,  Judge, 

Suit  by  Jobn  Boarland  against  G.  W. 
Blrcbfleld    and   another.     From   an   order 
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grantinsr  a  temporary  tnjancttmi,  defendanta 
appeaL    Beversed,  and  Injanctlon  dissolved. 

After  reveraal,  plaintiff  presented  an 
amended  petition  to  the  district  Jndge,  who 
again  ordered  a  writ  of  injunction,  which 
vaa  issued,  and  defendants  apply  for  a  writ 
of  prohibition  against  plaintiff  and  the  judge 
of  the  district  court  to  restrain  further  ac- 
tion until  the  original  action  can  be  beard  on 
Its  merits.  Writ  granted,  and  second  writ  of 
Injunction  dlasolTed. 

Robert  G.  Johnson,  and  Wade  8c  Smith,  all 
of  Ft  Worth,  for  appellants.  Cnmmlngs  & 
Whiteside,  of  rt  Worth,  for  appellee. 

DITNKIilN,  J.  John  Bourland  instituted 
this  suit  aglnst  O.  W.  Blrchfleld  and  Terry 
Allen  to  restrain  the  defendants  from  molest- 
ing plaintiff  in  his  ixtssession  of  a  certain 
farm  consisting  of  120  acres,  and  for  a  man- 
datory injunction  directing  and  commanding 
the  defendants  to  deliver  to  plaintiff  the  pos- 
session of  same.  A  temporary  writ  of  In- 
junction granting  the  relief  prayed  for  was 
issued  by  the  trial  Judge  upon  an  ex  parte 
bearing  of  said  petition,  and  from  that  or- 
der the  defendants  have  appealed. 

Plaintiff  alleged  in  his  petition  that  he 
leased  the  farm  for  the  year  1916  from  J.  A. 
Tonnce,  paying  a  cash  consideration  therft- 
for  of  $100;  that  the  lease  was  In  writing 
and  duly  recorded;  that  immediately  there- 
after he  went  Into  the  possession  of  the  farm 
and  planted  about  70  acres  in  corn  and 
moved  his  household  goods  upon  ttie  prem- 
ises and  held  possession  from  Mardi  20, 1918, 
to  April  4,  1916,  when  the  defendants  un- 
lawfully and  forcibly  ousted  plaintiff  of  pos- 
session; that  at  the  time  he  was  so  ousted 
plaintiu.  was  arranging  to  move  his  cattle 
upon  the  farm  and  to  cultivate,  use,  and  en- 
Joy  the  same  for  the  year  1916.  As  a  fur- 
ther ground  for  the  Issuance  of  the  tempo- 
rary writ  of  Injunction,  it  was  alleged  that 
during  the  pendency  of  the  suit  plalndfTs 
crop  which  had  already  been  planted  would 
go  to  waste,  and  his  crop  for  the  year  would 
be  lost,  and  he  would  thereby  suffer  Irrepa- 
rable injury,  unless  the  defendants  were  re- 
strained from  molesting  plaintiff  In  his  i)os- 
sesslon  and  he  he  permitted  to  continue  In 
possession  of  the  farm  for  the  purpose  of 
CDltlvatlng  It.  It  was  further  alleged  in  the 
petition  that  the  farm  was  "formerly  owned 
by  J.  A.  bounce;  •  •  •  that  plaintiff 
leased  the  same  from  the  said  J.  A.  Younce, 
who  was  the  owner  In  fee-simple  title  for  the 
year  A.  D.  1916." 

We  find  In  the  record  an  answer  filed  to 
plalntifrs  petition  after  the  temporary  writ 
was  granted,  also  a  motion  to  dissolve  the 
writ,  together  with  a  statement  of  facts 
showing  the  evidence  introduced  on  the  hear- 
ing of  that  motion,  and  the  order  of  the  trial 
Judge  overruling  that  motion,  all  of  which 
proceedings  were  had  some  days  after  the 
grantiog  of  the  temporary  writ     We  also 


find  In  the  record  an  agreement  by  counsel 
for  all  parties,  approved  by  the  trial  judge. 
In  effect,  that  the  hearing  by  the  court  of 
defendant's  motion  to  dissolve  might  be  con- 
sidered by  this  court  as  if  It  were  a  hearing 
for  the  purpose  of  determining  whether  or  , 

not  the  temporary  writ  of  Injunction  should  j 

Issue  In  the  first  Instance.  ' 

[1,  f]  The  statute  does  not  permit  an  ap- 
peal from  an  order  refusing  to  dissolve  a 
temporary  writ  of  Injunction,  and  as  the 
present  appeal  la  not  from  that  order,  but 
fWMn  the  order  granting  the  writ,  none  of  the 
proceedings  bad  subsequent  to  the  granting 
of  the  writ  can  be  considered  by  us,  notwith- 
standing the  agreement  of  counsel  referred 
to,  and  the  merits  of  this  appeal  wUl  be  de- 
termined upon  the  allegations  of  the  petition, 
which.  In  the  absence  of  any  denial  thereof 
at  the  time  the  writ  was  granted,  must  be 
taken  as  true.  Holbein  v.  De  Ia  Garza,  69 
Tex.  Cav.  App.  125,  126  S.  W.  45. 

[3]  We  are  of  the  opinion  that  the  allega- 
tions referred  to  above  to  show  Irreparable 
Injury  were  sufflftlent  for  that  purpose.  In 
the  case  of  Owen  v.  Gresham,  21  Tex  Civ. 
App.  601,  63  S.  W.  382,  this  court  through 
Justice  Stephens,  said: 

"Besides,  to  prevent  threatened  waste  Injunc- 
tiou  has  long  been  a  familiar  remedy.  See  Ham- 
mond V.  Martin,  16  Tez.  Civ.  App.  670,  40  S. 
W.  347." 

[4]  In  22  Qyc.  p.  813,  the  foUowlng  is  said: 

"Where  the  injury  is  of  such  a  nature  that  it 
cannot  be  fully  compensated  in  damages,  or  can- 
not be  measured  by  any  certain  pecuniary  stand- 
ard, it  is  irreparable,  and  the  trespass  may  be 
enjoined." 

[6]  By  article  4643, 3  Vernon's  Sayles' Tex- 
as cavil  Statutes,  it  is  provided  that  a  writ 
of  injunction  may  Issue: 

"(i)  Where  it  shall  appear  that  the  party  ap- 
plying for  such  writ  is  entitled  to  the  relief  de- 
manded, and  such  relief  or  any  part  thereof  re- 
quires the  restraint  of  some  act  prejudicial  to 
the  applicant" 

And  it  has  been  held  by  numerous  deci- 
sions of  this  state  that  by  virtue  of  that  stat- 
ute the  right  to  an  Injunction  Is  not  confined 
to  the  rules  obtaining  In  equity  jurispru- 
dence. Sumner  v.  Crawford,  91  Tex.  129, 
41  S.  W.  994;  Holbein  v.  De  Ija  Garza,  59 
Tex.  Olv.  App.  126,  126  8.  W.  45;  Mitchell  v. 
Burnett,  67  Tex.  Civ.  App.  124,  122  S.  W. 
937. 

[6]  In  GilUs  V.  Bosenhelmer,  64  Tex.  246, 
our  Supreme  Court  said: 

"The  rule  is  correctly  stated  in  Harrison  v. 
Crumb,  1  White  &  W.  Civ.  Cas.  Ct  App.  §  992. 
as  follows:  'The  rule  of  pleading,  that  the  state- 
ments of  a  party  are  to  be  taken  most  strongly 
against  himself,  is  re-enforced  in  injunction  suits 
by  the  farther  reauiremcut  that  the  material  and 
essential  elements  which  entitle  him  to  relief 
shall  be  sufficiently  certain  to  negative  every 
reasonable  inference  arising  upon  the  facts  so 
stated,  from  which  it  might  be  deduced  that  he 
might  not  under  other  supposable  facts  connect- 
ed with  the  subject,  thus  be  entitled  to  relief.* 

See  Carter  v.  Griffin,  32  Tex.  212;    Martin  v.      

Sykes,  25  Tex.  Snpp.  197;  Forbes  v.  Hill,  Dal-  r^  ^^r^]^ 
UmrVig.  486;  Ba^rd  v.  Bogers.  Dallam.  Ptoy  VjOOQ  IC 
460;  Smith  v.  Frederick,  82  Tex.  2567*  '  O 
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[7]  Allegations  contained  In  plalnturs  pe- 
tition, such  as  that  be  was  lawfully  In  poa- 
se.sslou  of  the  farm,  and  that  the  defendants 
unlawfully  entered  Into  and  forcibly  ejected 
him  therefrom,  are  mere  conclusions  of  law, 
and  entirely  too  general  of  themselves  to 
show  a  right  to  the  relief  prayed  for.  Hol- 
bein v.  De  La  Garza,  supra. 

[8]  The  allegation  that  J.  A.  Yonnce  was 
formerly  the  owner  of  the  farm  implies  that 
he  did  not  own  the  title  thereto,  at  the  time 
of  the  lease  to  plaintlfF,  and  the  Inference 
must  be  indulged  that  be  was  not  such  own- 
er. The  further  allegation  that  J.  A.  Tounce 
"was  the  owner  in  fee-simple  title  for  the 
year  A.  D.  1916"  also  implies  that  title  to 
the  property  was  not  vested  in  Tounce,  for 
the  ownership  of  land  for  one  year  only  is 
wholly  inconsistent  with  any  conception  of 
fee-simple  title. 

[I]  Applying  the  rule  of  construction  laid 
down  by  our  Supreme  Court  and  noted  above, 
the  allegations  in  the  plalntUTs  petition  must 
be  construed  as  Implying  that  Tounce  did 
not  own  title  to  the  property  at  the  time  he 
leased  it  to  the  plalBtltf.  If  he  was  not  the 
owner  of  the  title,  then  he  was  either  a 
trespasser  or  a  tenant.  If  he  was  a  tres- 
passer, clearly  he  had  no  right  to  lease  the 
property  to  the  plaintiff.  If  he  was  a  ten- 
ant, and  in  the  lawful  possession  of  the  farm, 
as  alleged,  then  he  had  no  legal  right  to  sub- 
net the  same  to  the  plaintiff  without  the  con- 
sent of  the  landlord,  and,  in  the  absence  of 
some  allegation  of  such  consent  from  the 
landlord,  the  petition  shows  no  right  in  plain- 
tiff as  a  subtenant  Vernon's  Sayles'  Texas 
ClvU  Statutes,  art  6489.  The  petition  con- 
tains no  showing  in  whom  the  fee-simple  ti- 
tle is  vested,  but  it  does  contain  allegations 
that  defendants  are  each  claiming  some  in- 
terest In  the  property,  and  there  are  no  alle- 
gations that  the  fee-simple  title  is  not  vested 
in  them. 

For  the  reasons  indicated,  we  are  of  the 
opinion  that  the  petition  was  InsufBdent  to 
warrant  the  issuance  of  the  temporary  writ 
and  for  that  reason  the  order  granting  the 
writ  is  reversed,  the  writ  dissolved,  without 
prejudice  to  plaintiff's  right  to  a  trial  upon 
the  merits,  and  this  order  will  be  certifled  to 
the  trial  court  for  observance. 

On  Application  for  Writ  of  Prohibition. 

CONNER,  0.  3.  On  April  4,  1916,  the  ap- 
pellee Instituted  this  suit  against  appellants 
G.  W.  Blrchfleld  and  Terry  Allen  to  recover 
IMsscssion  of  120  acres  of  land  described  In 
the  petition,  and  from  which  it  was  alleged 
he  had  been  ejected  by  force,  and  he  prayed 
for  a  mandatory  Injunction  commanding  the 
defendants  to  forthwith  deliver  to  the  plain- 
tiff possession  of  the  land.  On  the  same  day 
the  petition  was  presented  to  the  Honorable 
Jns.  W.  Swayne,  judge  of  the  Seventeenth 
judicial  district  of  Tarrant  county,  who  wlth- 
ont  notice  or  hearing,  and  upon  the  allega- 


tions at  the  petition  alonev  ordered  the  Issn- 
ance  of  a  writ  of  maiidatory  injunction  as 
prayed  for.  It  further  appears  that  the  de- 
fendants Blrchfleld  and  Allen  on  the  5tb  day 
of  April,  1916,  filed  an  answer,  among  other 
things  denying  the  facts  as  alleged  in  plain- 
tUC's  petition,  and  praying  for  a  dissolution  of 
the  injunction  that  bad  been  in  the  meantime 
issued.  ni>on  this  motion  for  a  dissolution, 
testimony  was  heard,  and  it  was  agreed,  in 
substance,  by  counsel  for  all  of  the  parties, 
which  agreement  was  approved  by  the  trial 
judge,  that  the  evidence  on  hearing  before  the 
judge  of  the  defendant's  motion  to  dissolve 
might  be  considered  h^  this  court  as  If  the 
hearing  had  been  for  the  purpose  of  determin- 
ing whether  or  not  the  Issuance  of  the  orig- 
inal order  for  the  writ  of  injunction  was  au- 
thorized. 

Upon  an  appeal  from  the  original  order,  it 
was  held  by  us,  as  will  be  seen  from  the  opin- 
ion written  by  Mr.  Justice  Dunklin,  187 
S.  W.  423,  on  AprU  20,  1916,  not  yet  official- 
ly published,  that  we  could  not  consider  the 
proceedings  upon  the  motion  to  dissolve  in 
aid  of  the  averments  of  the  original  petition, 
and  further  concluded  that  the  allegations  of 
the  original  petition  were  Insufficient  to  au- 
thorize the  Issuance  of  the  mandatory  writ, 
as  ordered  by  the  judge  on  said  4th  day  of 
April,  1916,  and,  accordingly,  ordered  its  dis- 
solution. 

It  was  made  to  further  appear  in  the  appli- 
cation now  before  us  that  without  any  mo- 
tion for  a  rehearing  In  this  court  on  the  part 
of  the  appellee  Bourland,  and  without  the 
Issuance  of  a  mandate,  the  said  Bourland  pre- 
pared an  amended  petition  and  presented  the 
same  on,  to  wit,  the  Ist  day  of  May,  A.  D. 
1916,  to  the  district  judge  before  named,  who 
again,  without  notice  and  without  a  hearing 
of  any  kind,  ordered  the  Issuance  of  a  writ  of 
injunction  as  prayed  for  In  the  amended  pe- 
tition, restraining  and  prohibiting  the  defend- 
ants Blrchfleld  and  Allen  from  in  any  manner 
dispossessing  the  plaintiff  during  the  penden- 
cy of  the  suit,  and  directing  said  defendants 
to  restore  possessicHi  of  the  premises  to  the 
plaintiff,  eta  A  second  writ  of  Injunction 
was  forthwith  Issued  in  accordance  with  the 
order  made  upon  the  amended  petition,  and 
the  defendants  Blrchfleld  and  Allen  presented 
to  this  court,  on,  to  wit  May  4,  1916,  an  ap- 
plication for  the  Issuance  of  a  writ  of  prohi- 
bition, or  such  other  writ  as  may  be  appropri- 
ate, commanding  the  said  John  Bourland  and 
the  said  Hon.  Jas.  W.  Swayne,  as  judge  of  the 
district  court,  and  all  others  from  further  dis- 
turbing the  possession  of  appellants  Blrch- 
fleld and  Allen  to  the  land  described  In  ap- 
pellee's original  petition,  and  from  otherwise 
disturbing  them,  until  such  time  as  the  orig- 
inal action  can  be  heard  upon  its  merits.  We 
ordered  the  filing  of  the  application  and  the 
issuance  of  notice  to  the  appellee  and  to  the 
said  judge  to  appear  before  ns  on  May  12th, 
and  show  cause;  If  any  there  wa%  why  tha^ 
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writ  of  prohlbitloti  should  not  Issue  as  prayed 
for.  At  tbe  time  and  place  designated,  all 
parties  appeared,  and  the  matters  Involved 
vere  duly  submitted,  and  the  application  was 
on,  to  wit,  May  13,  1916,  granted,  and  we  now 
present  and  order  filed  our  reasons  for  the 
order  last  made. 

[II]  The  appellee  Bourland  insisted  that 
we  "are  wholly  and  entirely  without  Jurlsdic- 
tion"  to  grant  the  relief  now  sought,  for  the 
reason  that  tbe  appeal  to  this  court  herein- 
before mentioned  was  from  the  order  of  ttie 
court  dissolving  the  Injunction,  and  not  from 
tbe  original  order  granting  tbe  prayer  of  the 
petition.  This  contention  is  based  upon  tbe 
fact  that  the  transcript  contains  a  minute 
entry  of  the  notice  of  appeal  given  at  the 
time  of  tlie  hearing  on  the  motion  to  dissolve, 
and  which  notice  on  its  face  purports  to  be 
from  the  order  of  dissolution.  But  it  is  man- 
ifest from  a  consideration  of  the  record  as  a 
whole  that  the  appeal  was  not  from  the  re- 
fusal of  the  court  to  dissolve,  for  In  tliat 
connection  the  parties  formally  agreed,  as 
before  stated,  that  the  proceedings  upon  tluit 
hearing  sUould  be  considered  in  Aid  of  tbe 
original  petlticm,  and  all  parties  on  said  orig- 
inal bearing  before  this  court  treated  tbe  ap- 
peal as  from  the  original  order.  It  was  fur- 
ther contended  in  effect,  that,  if  the  appeal  Is 
to  be  considered  as  from  the  original  order  of 
tbe  judge,  then  this  court  was  without  Juris- 
diction for  the  want  of  a  notice  of  appeal ; 
it  being  apiKirent  that  the  notice  appearing 
in  the  franscrti>t  was  from  the  order  of  the 
court  refusing  to  dissolve  the  original  Injunc- 
tion. There  is  nothing  in  this  contention, 
however;  for,  as  win  be  seen  by  reference  to 
the  Btatntea  relating  to  the  subject,  writs  of 
injunction  may  in  a  proper  case  be  issued  by 
a  district  or  county  court  "either  In  term  time 
or  in  vacation."  See  Vernon's  Sayles' Texas 
Civil  Statutes,  art  4643.  And  an  appeal  may 
be  prosecuted  from  such  orders  upon  the  exe- 
cution of  the  necessary  bond  provided  the  tran- 
script shall  be  filed  with  the  clerk  of  the  Oourt 
of  cavil  Appeals  not  later  than  15  days  after 
the  entry  of  record  of  the  order  of  Judgment 
granting;  refusing,  or  dissolving  the  writ 
See  article  4644.  In  none  of  tbe  provisions 
relating  to  the  particular  subject  is  a  notice 
of  appeal  prescribed,  and  in  many  Instances 
it  is  evident  that  a  notice  of  appeal  "in  open 
court,"  as  required  by  article  2084  of  the  Re- 
vised Statutes,  and  generally  applicable,  could 
not  be  given;  for  Instances  are  easily  con- 
ceivable where  the  order  granting  the  writ 
was  made  by  the  Judge  In  chambers  or  vaca- 
tion, and  where  a  regular  term  of  the  court 
would  not  convene  until  after  the  expiration 
of  the  15  days  within  which  the  statute  pro- 
vides that  the  appeal  from  the  order  must  be 
prosecuted.  Moreover,  it  has  been  expressly 
held  that  no  notice  of  appeal  is  required  in 
such  cases,  and  we  approve  the  holding.  See 
Young  V.  Dndney,  140  8.  W.  802,  and  author- 
ities tliereln  dted.  | 


[11]  It  was  further  Insisted  that  we  were 
without  Jurisdiction,  in  that  the  appeal  bond 
executed  on  the  appeal  from  tbe  original 
order  recites  that  the  cause  was  "pending  in 
the  Forty-Eighth  district  court  of  Tarrant 
county"  Instead  of  in  the  Seventeenth  Judi- 
cial district  It  is  evident  however,  that  the 
recitation  quoted  is  a  mere  clerical  error,  for 
the  bond  is  properly  entitled  and  numbered, 
and  specfically  refers  to  and  is  made  payable 
to  the  proper  parties,  and  further  recites  that 
the  appeal  is  taken  from  the  said  order  of 
the  "4th  day  of  April"  granting  the  writ  of 
injunction. 

[12]  The  foregoing  conclusions  brought  us 
to  the  question  of  whether,  under  the  allega- 
tions of  the  application,  we  were  authorized 
to  issue  the  writ  of  prohibition,  as  prayed  for. 
Th&t  the  power  exists  in  a  proper  case  was 
expressly  upheld  by  this  court  in  the  ease  of 
Cattlemen's  Trust  Co.  of  Ft.  Worth  v.  WUUs, 
179  S.  W.  1115,  and  we  need  not  repeat  what 
we  there  said.  The  further  vital  question, 
however,  now  presented,  is  whether  a  district 
or  county  court  may,  upon  an  amended  peti- 
tion, direct  the  issuance  of  a  second  writ  of 
injunction  after  a  previous  order  by  the  same 
Judge  or  court  has  been  dissolved.  That  this 
may  be  done  under  certain  exceptional  cir- 
cumstances not  necessary  now  to  notice  and 
not  here  involved,  we  do  not  doubt ;  but  un- 
der the  circumstances  here  presented  to  us, 
we  are  of  the  opinion  that  It  cannot  lawfully 
be  done.  The  record  clearly  shows  that  tbe 
amended  petition,  the  prayer  of  which  for 
the  second  writ  was  granted  by  the  Honorable 
Jas.  W.  Swayne,  as  hereinbefore  stated,  con- 
tained no  new  matter  not  available  to  the 
plaintiff  in  the  suit  at  the  time  the  original 
order  for  the  writ  of  injunction  was  granted. 
The  amended  petition  merely  contains,  in  sub- 
stance, what  was  originally  alleged,  with  add- 
ed allegations  of  the  facts  the  appellee  at- 
tempted to  establish  upon  the  motion  to  dis- 
solve. 

[18]  It  is  said  in  22  Oyc  p.  780,  par.  "h," 
that: 

"Where  the  complainant  has  obtained  an  in- 
junction which  has  later  been  dissolved,  he  may 
be  entitled  to  a  second  injunction  if  he  amends 
his  bill  or  files  a  supplemental  one;  but  he  is 
not  entitled  to  a  second  injunction  on  grounds 
that  were  set  up  in  his  first  bill,  or  should  have 
been  set  ap." 

The  author  cites  in  support  of  the  text 
decisions  from  GieorgiO)  Kentucky,  Louisiana, 
New  Jersey,  New  Yoric,  and  Ohio.  To  the 
same  effect  are  numerous  cases  dted  In  27 
Cen.  Edition  of  the  American  Digest,  (  343  of 
title  Injunctions.  We  approve  this  line  of 
authorities.  Indeed,  as  we  think,  the  prin- 
ciple was  directly  Involved  and  determined  by 
our  Supreme  Court  in  the  case  of  Hovey  et 
al.  V.  Shepherd,  105  Tex.  287,  147  S.  W.  224. 
In  that  case,  as  shown  by  the  records  of 
this  court  and  by  the  fttcts  recited  In  the 
opinion,  the  Houorable  Jas.  Shepherd 
ed  the  petition  for  a  second  writ 
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tion  upon  facta  snbatantially  embodied  In  or 
available  at  tbe  time  of  tbe  Issuance  of  a 
former  writ  of  Injunction,  which  had  been 
dissolved,  and  the  Supreme  (Tourt  with  evi- 
dent emphasis  and  promptness  ordered  the 
issuance  of  a  writ  of  prohibition  as  prayed 
for  In  that  case.  If  upon  an  amended  peti- 
tion of  the  character  here  under  considera- 
tion a  second  writ  of  injunction  may  be 
granted  after  the  dissolution  of  a  prior  one 
by  this  court,  of  what  avail  to  a  litigant  \a 
our  order  or  Jurisdiction?  We  dissolved  the 
original  injunction  for  want  of  sufficient  al- 
legations in  the  petition  upon  which  it  was 
granted.  Tbe  necessary  allegations  were 
available  and  could  have  been  made  In  the 
first  instance  as  well  as  at  the  time  of  the 
amendment.  Let  ua  suppose  that  the  appel- 
lants should  prosecute  an  appeal  from  this 
second  order,  and  we  should  again  hold  the 
petition  Insufficient  and  dissolve  tbe  second 
writ  of  injunction.  Should  it  be  said  that 
appellee  coultT  further  amend  and  include 
some  necessary  allegation  pointed  out  by  this 
court  in  its  determination  and  again  secure 
a  third  writ  of  injunction?  Should  such  a 
course  be  maintainable,  it  Is  evident  that, 
by  amendments  and  additional  writs  of  in- 
junction, orders  on  the  part  of  this  court 
might  be  rendered  entirely  nugatory,  and 
appellee  would  or  could  get  all  the  relief 
originally  sought,  and  appellants  perhaps  suf- 
fer irreparable  injury.  The  appeal  from  the 
original  order  vested  in  this  court  full  Juris- 
diction over  the  question  therein  involved,  to 
the  exclusion  of  the  lower  court 

f14]  As  said,  with  citation  of  numerous 
authorities,  In  3  C!orpus  Juris,  p.  1255.  and 
following : 

"Asa  general  rule,  when  an  appeal  or  writ  of 
error  is  perfected,  the  cause  becomes  one  for  the 
cognizance  of  the  appellate  court,  and  for  that 
coiirt  alone ;  the  authority  of  the  lower  court  is 
terminated,  and  it  cannot  proceed  in  the  cause, 
at  least  as  to  the  subject-matter  of  the  appeal 
or  writ,  until  the  appeal  or  writ  of  error  is 
heard  and  determined.  So,  pending  an  appeal 
from  a  decree  in  chancery,  the  chancellor  has 
no  power  to  render  any  further  decree  or  order 
affecting  the  rights  and  equities  of  the  parties. 
Tbe  appellate  court  acquires  jurisdiction  in  all 
matters  pertaining  to  the  subject-matter  of  the 
appeal  or  writ  of  error  itself  and  to  the  proper 
hearing  thereof,  and  also  in  regard  to  all  appli- 
cations which,  by  statute,  may,  after  tbe  taking 
of  the  appeal  or  suing  out  of  the  writ,  be  made 
to  such  coprt,  and  the  lower  court  caunot  pro- 
ceed in  any  manner  so  as  to  affect  the  jurisdic- 
tion acqaired  by  the  appellate  coart,  or  defeat 
the  right  of  appellant  or  plaintiff  in  error  to 
prosecute  his  appeal  or  writ  of  error  with  effect, 
although  it  ma;  make  such  orders  or  decrees  as 
may  bo  necessary  for  the  protection  and  preser- 
vation of  the  subject  of  the  appeal,  and  which 
do  not  destroy  or  impair  the.  same.  Unauthor- 
ized proceedings  in  the  lower  court  under  the 
original  judgment  are  generally  held  to  be  void." 

[161  And  la  speaking  of  the  effect  of  an 
appeal  and  of  its  power  to  enforce  its  orders, 
our  Supreme  Ck)urt  said: 

"So  soon  as  the  jurisdiction  attaches  under 
an  appeal  or  writ  of  error,  this  court  has  full 


control  of  the  cause,  and  can  make  such  orders 
concerning  it  as  may  be  necessary  to  preserve 
the  rights  of  the  parties  and  enforce  its  man- 
dates. This  jurisdictioh  continues  until  the 
case,  as  made  by  the  appeal  or  writ  of  error,  is 
fully  determined  by  this  court  and  its  Judgment 
is  completely  executed  by  tbe  conrt  below.  If 
the  judgment  below  la  amrmed,  or  reversed  and 
rendered  or  reformed,  this  court  can  see  that 
the  party  in  whose  favor  its  decision  has  been 
given  has  the  benefit  of  all  proceedings  below 
necessary  to  enforce  its  judgment.  If  remanded 
for  a  new  trial,  it  retains  control  until  the  new 
trial  is  allowed  in  accordance  with  its  mandate. 
If  reversed  and  sent  down  to  have  some  special 
judgment  rendered  by  the  court  below,  jnrisdic- 
tion  remains  until  that  particular  judgment  is 
entered  up,  and  the  mandate  of  the  conrt  obeyed. 
For  the  purpose  of  enforcing  all  such  orders 
coming  within  the  appellate  jurisdiction  of  the 
court,  it  may  resort  to  the  writ  of  mandsmns,  or 
any  other  appropriate  writ  known  to  our  system 
of  jurisprudence."  Wells  v.  Littlefield,  82  Tex. 
30,  81. 

We  approve  what  Is  said  In  the  authorities 
quoted,  and  on  tbe  whole  conclude  that  ap- 
pellants' application  for  a  writ  of  prohibition 
should  be  granted,  and  that  the  said  second 
writ  of  injunction  issued  upon  tbe  said 
amended  petition  on  the  8th  day  of  Ilay, 
1916,  should  be  dissolved  and  appellants  re- 
stored to  the  possession  originally  held  by 
them  if  in  the  meantime  they  have  been 
disturbed.  It  is  further  ordered  that  appel- 
lee, his  agents  and  attorneys,  and  the  said 
the  Honorable  Jas.  W.  Swayne,  as  Judge  of 
the  Seventeenth  Judicial  district,  are  raijoined 
and  prohibited,  until  «uch  time  as  appellee's 
case  against  the  appellants  may  be  tried  up- 
on its  merits,  from  further  interfering  with 
or  disturbing  the  appellants  as  complained 
of.  This  opinion,  however,  is  not  to  be  con- 
strued as  denying  the  right  at  injunction 
upon  final  hearing  if  up<»i  tbe  facts  proven 
It  should  be  proper,  or  as  denying  the  issn- 
anoe  of  a  further  temporary  writ  upon  suffi- 
cient facts  not  heretofore  available  to  the 
plaintiff. 


PICKETT  et  al  ▼.  MICHAEXi.     (No.  7190.) 

(Court  of  CJivil  Appeals  of  Texas.     Galveston. 

April  28,  191».    Rehearing  Denied 

May  26.  1910.) 

1.  JTTDOES  9s»16(1)— DlSQUAUnCATIOK— Spk- 
CIAI,  JUDOE. 

The  selection  of  a  special  judge  by  agree- 
n.f nt  of  the  parties,  after  the  trial  had  proceed- 
ed for  several  days  before  the  regular  judge,  and 
upon  his  statement,  as  he  was  about  to  prepare 
bis  instructions,  that  be  would  have  b>  undergo 
a  surgical  operation  the  following  day,  was  a 
nullity,  as  the  regular  Judge  was  not  disquali- 
fiod  mferely  by  absence,  and  the  nets  of  the  spe- 
cial judge  were  void. 

[Ed.  Note. — For  other  cases,  see  Judges,  Grat 
Dig.  S§  48-50;    Dec  Dig.  <S=3l5(D.] 

2.  JuDQEs  «s»19--Sfsciaz,  JuDas— Jubisdic- 
TiON— EsTOPPM.  TO  Dent. 

Where   the    parties   elect   a    special    judw 
where  the  regular  judge  is  not  disqualified,  but 
is  absent  from  amy  cause,  tbey  are  not  estopped  . 
from  denying  the  special  judge's  jurisdiction.    ' 
[Ed.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  iS  64-67:    Dec.  Dig.  <5=»19.]  ^ 


^pstVot  other  cases  see  same  topic  and  KEY-NUMBEK  in  all  Kex-Niimbered  Digests  and  Indexos 
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Appeal  from  District  Court,  Harris  Conn- 
tj;  John  A. Bead,  Jodge,  and  W.J.Howard, 
Special  Jadga 

Action  between  A.  B.  Pickett  and  others 
and  Charles  I<.  MlChaeL  Judgment  for 
Michael,  and  Pickett  and  others  appeal.  Be- 
Teraed  and  remanded. 

Stanley  Thompson,  of  Houston,  for  appel- 
lants. 

McMEANS,  J.  The  trial  of  this  case  was 
begun  before  the  Honorable  John  A.  Bead, 
Judge  of  the  Sixty-First  Judicial  district 
court  of  Harris  county,  with  the  assistance 
of  a  jury,  on  tJie  eth  day  of  May,  1913,  and 
evidence  was  Introduced  on  the  8th,  Tth,  and 
8th  days  of  May,  1915.  At  about  11  o'clock 
a.  m.,  on  the  8th,  the  court  excused  the  Jury 
from  fartha:  attendance  at  the  trial  until 
the  following  Monday  morning  at  9  o'clock, 
in  order  that  Judge  Read  might,  with  the 
suggestian  of  counsel  for  both  parties,  pre- 
pare his  instructions  to  the  Jury  in  the  form 
of  special  issues,  which  were  accordingly  pre- 
pared. Thereupon  Judge  Bead  informed 
counsel  for  both  parties  that  on  the  next  day 
he  would  bare  to  undergo  a  surgical  opera- 
tion, and  requested  them  by  agreement  to 
select  some  member  of  the  bar  to  preside 
during  the  rest  of  the  trial,  whereupon  the 
parties,  upon  the  following  Monday  morning, 
agreed  upon  and  selected  the  Honorable  W. 
J.  Howard  as  special  Judge  to  preside  during 
the  farther  trial  of  the  case;  and  Judge 
Howard  consenting  to  so  act,  the  oath  re- 
quired by  law  was  duly  administered  to  him, 
and  the  trial  proceeded.  Judge  Howard  then 
tead  to  the  Jury  the  charge  prepared  by 
Judge  Bead,  presided  during  argument  of 
counsel,  aad  thereafter  received  the  verdict 
of  the  Jury,  but  did  not  enter  Judgment  there- 
on, but  this  was  done  several  days  later  by 
Ji^e  Bead  after  he  had  suffldently  recov- 
ered from  the  effects  of  the  operation  to 
permit  him  to  resume  the  bench.  All  these 
facts  are  substantially  shown  by  the  recitals 
in  the  Judgment  rendered  in  the  case; 

[1,  Z]  This  case  is  before  us,  in  part,  uimn 
a  suggestion  by  the  appellants  of  fundamen- 
tal error  apparent  upon  the  face  of  the  record; 
the  contrition  being  that  the  selection  of  a 
Judge  by  agreement  of  the  parties  in  any 
case  other  than-  where  the  regular  Judge  Is 
disqualified  is  a  nullity,  and  that  the  acts 
of  the  Judge  so  selected  are  without  Judicial 
authority  and  void.  It  ia  further  contended 
that  when  the  parties  select  a  special  Judge, 
where  the  regular  Judge  is  not  dlsqualitied, 
but  Is  absoit  from  any  cause,  they  are  not 
estopped  from  denying  his  Jurisdiction.  Both 
these  contentions  are  sustained  by  the  cases 
of  Dunn  T.  Home  National  Bank,  IBl  S.  W. 
680,  and  Summerlin  v.  State)  es  Tex.  Cr.  B. 
275,  1S8  a  W.  890,  and  w«  refer  to  those 
cases  for  the  reasons,  which,  we  think,  fully 
snrtaln  the  appellants'  contentions. 


In  delivering  the  instructions  to  the  Jury, 
in  presiding  over  the  deliberations  of  the 
trial  during  the  argument,  and  In  receiving 
the  verdict.  Judge  Howard  performed  ma-' 
terlal  and  essential  Judicial  duties  in  the 
trial  of  the  case;  and  we  cannot  well  dis- 
tinguish this  case  in  its  essential  features 
from  the  cases  above  referred  to. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  This  ac- 
tion obviates  the  necessity  of  passing  upon 
the  question  as  to  whether  the  failure  of 
appellants  to  obtain  a  statement  of  facts 
entitles  them  to  a  reversal. 

Reversed  and  remanded. 


KANSAS  OITT,  M.  &  O.  RY.  CO.  OF  TEXAS 
V.  DURRETT.     (No.  553.)* 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

May  4,  1916.    Rehearing  Denied 

June  22,  1916.) 

1.  Tbiai.  «=>41(5)— Witnbsbes  Under  Rttui— 

VlOlUATIOH— DiSOBKTION    OK   CoUBT. 

The  fact  that  a  witness  talks  to  another 
during  the  trial,  after  the  rule  has  been  invoked, 
does  not  disqualify  him;  but  the  court  may, 
within  its  discretion  in  the  enforcement  of  the 
rule,  refuse  to  permit  him  to  testify. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  105;    Dec.  Dig.  «=5>4l(5).] 

2.  EviDENOit    iS3»647— Opinions  —  ExpBBTs — 
Aduissibilitt. 

Testimony  of  doctors  as  to  what  was  found 
by  their  first  examination  of  plaintiff,  as  well  as 
what  they  found  in  the  last  examination  to  make 
comparisons,  not  based  upon  the  statements  or 
voluntary  acts  of  plaintiff,  was  admissible. 

[Ed.  Note.— For  other  cases,'  see  Evidence, 
Cent.  Dig.  §  2364 ;    Dec.  Dig.  <S=»547.] 

3.  Tbial  <8=>7e— Objections  to  Testimony— 
Time  to  Object. 

Objections  to  testimony  should  be  made  to 
the  questions  or  by  motion  to  exclude  the  an- 
swers giving  the  reasons,  so  that  the  trial  coort 
may  rule  on  the  objections  made. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §i  172,  183-190,  237 ;   Dec.  Dig.  «=a76.] 

4  Appeal  and  Ebbob  «=s>1048(7)— Wixness- 
EB  iS=318— Review— Habmlebs  Ebbob. 
In  an  action  for  personal  injuries,  the  action 
of  the  court  in  permitting  a  physician,  a  witness 
for  the  plaintiff,  to  testify  that  he  bad  testified 
for  certain  railroads  in  similar  cases  was  error, 
where  there  had  been  no  attempt  to  impeach 
him,  bnt  is  not  reversible  where  the  bill  of  ex- 
ceptions shows  that  defendant  asked  die  wit- 
ness if  he  was  to  be  paid  by  plaintiff,  and  other 
physicians  testified  as  to  the  extent  of  plaintiff's 
injuries. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §4160;  Dec.  Dig.  «=»1048(7); 
Witnesses,  Cent  Dig.  fi  1084-108(8;  Dec.  Dig. 
<3=s>318.] 

6.  Damages  «=»18B(2)— B'vidence— Pebsonal 
Ikjubt— Condition  of  Plainthf. 
In  an  action  for  personal  injuries,  testimony 
that  plaintiff  became  in  a  toxaemic  condition 
from  eating  and  drinking,  and  that  this  caused 
fever  while  in  a  hospital  after  the  accident,  in 
no  way  tended  to  prove  that  olaintiff  was  not 
laborine  under  a  total  disability  proximately 
caused  oy  the  accident. 

[Ed.  Note. — For  other  cases,  sec  Damages, 
Cent.  Dig.  f  506;    Dec.  Dig.  <8=»18{J(2) " 
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6.  Tbiai,  <s=»350(6)  —  Spkoiai.  Issttks  —  Bti- 
dentiabt  facts. 

In  an  action  for  personal  injuries  received 
at  a  railroad  crossing,  defendant's  special  issue 
"what  was  the  distance  from  the  crossing  where 
the  automobile  attempted  to  cross  to  the  caboose 
on  the  passing  track?"  requested  on  the  theory 
that  if  the  jury  had  found  that  there  was  from 
60  to  70  feet  of  unobstructed  track,  it  would  he 
a  finding  that  plaintiff  was  negligent,  was  prop- 
erly refused;  since  it  was  an  evidentiary  fact 
to  be  considered  by  the  jury  with  other  facts, 
and  in  no  event  could  be  conclusive  on  the  issue 
of  itegligence. 

[Ed.  Note. — For  other  cases,  see  ^IMal,  Oent. 
Dig.  {  830;   Dec  Dig.  <S=»350(6).] 

7.  Tbial  ©=>260(2)—In8Teuctior8— Requests 
—Matters  Already  Covxbed. 

Where  given  charges  contain  all  issues  re- 
quired to  be  submitted  under  the  pleadings  and 
evidence,  the  refusal  of  the  court  to  give  spe- 
cial charges  requested  is  not  error. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §  652 ;  Dec.  Dig.  <S=»260(2).] 

8.  Railroads  «=»346(5)— Injuries  at  Cboss- 
INQ — Evidence— BtTRDEN  of  Proof. 

In  an  action  for  personal  injuries  received 
at  a  railroad  crossing,  where  there  was  nothing 
in  plaintiff's  pleadings  to  indicate  that  he  was 
negligent,  and  nothing  in  his  evidence  to  suggest 
it,  the  burden  is  on  the  defendant  to  prove  con- 
tributory negligence. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  §  1121 ;   Dec.  Dig.  «=»846(6).] 

9.  Appeal  and  E^bob  ig=>8a2(14)— Rbvikw— 
Invited  Ebbor. 

In  an  action  for  personal  injuries  received  at 
a  railroad  crossing,  where  the  pleadings  and 
fticts  did  not  warrant  the  submission  of  the  is- 
sue as  to  whether  defendant  was  negligent  in 
failing  to  ring  the  bell  and  blow  the  whistle 
80  yards  distant  from  the  crossing,  the  error 
was  invited  by  defendant's  requesting  its  sub- 
mission by  offering  a  special  issue  to  the  same 
effect. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3604  ;  Dec.  Dig.  «=»882(14).] 

10.  Appeal  and  Ebbob  ®=>1062(2)— Harmless 
Erbob— Refusal  of  Issue— Cube  by  Find- 
ing. 

In  an  action  for  personal  injuries  received  at 
a  railroad  orosslng,  error  of  the  court  in  failing 
to  snbmit  question  as  to  whether  or  not  the 
driver  of  the  automobile  in  which  plaintiff  was 
riding  was  the  agent  or  under  the  control  of  the 
plaintiff,  so  as  to  charge  plaintiff  with  his  negli- 
gence in  causing  the  accident,  was  harmless, 
where  the  jury  found  that  the  driver  was  not 
guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Qent  Dig.  8  4213;  Dec.  Dig.  <S=>1062(2).1 

11.  Neouobnob   «=s>93(1)  —  Imputed   Neoli- 

OBNCE. 

where  plaintifC  was  injured  at  a  railroad 
crossing  while  riding  in  an  automobile,  the  neg- 
Ugence  of  his  companion  who  was  engaged  in  a 
joint  enterprise  with  him  could  not  be  imputed 
to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  SS  147,  148;    Dec.  Dig.  «=993CL).] 

12.  Dauaobs  <3=3l34(l)— ExcEssiva  Dauaobs 
— Pekmanbnt  Injuries. 

Where  plaintiff  was  40  years  of  age,  was 
general  manager  of  a  telephone  compttny,  earning 
$125  a  month,  and  had  been  recently  reduced 
from  $175  a  month  because  his  company  was  not 
making  much  money,  that  he  had  formerly  earn- 
ed $200  a  month,  and  was  working  for  less  mon- 
ey to  build  up  the  business  of  the  company  in 
which  he  owned  stock  and  was  interested,  and 


that  he  was  seriously  and  permanenily  injured,  a 
verdict  of  $8,500  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  |S  368,  386,  389-394;  Dec.  Dig. 
.^=»134(1).] 

Appeal  from  District  Court,  Pecos  County; 
W.  C.  Douglas,  Judge. 

Action  by  R.  T.  Dnrrett  against  the  Kansas 
City,  Mexico  &  Orient  Railway  Company  o( 
Texas.  Judgment  for  plaintlfl,  and  defend- 
ant appeals.    Affirmed. 

H.  S.  Garrett  and  C.  E.  Mays,  Jr.,  botb  of 
San  Angelo,  and  Williams  &  Jackscm,  of  St. 
Stockton,  for  appellant  Howell  Johnson 
and  W.  A.  Badden,  both  of  Ft  Stockton,  aoA 
Jones  &  Tburmond,  of  Del  RJo^  for  appellee- 


HARPBR,  C.  J.  This  is  aa  appeal  from 
a  Judgment  in  favor  of  appellea  for  $S,5O0 
damages  for  personal  IskJuries.  Appellee 
charged  the  appellant  with  negligence  proxi- 
mately causing  his  injury  la  tlie  following 
particulars: 

(a)  In  placing  a  train  of  l^z  cars  along  a 
side  track  so  that  same  obstniated  the  view 
of  the  main  line  tl:ack  and  tbe  engine  be- 
ing operated  thereon,  by  one  approaching 
the  crossing  along  the  pnhllc  road  from  the 
direction  which  he  was  tiavetlng,  and  tlte 
view  of  those  opiating  said  engine  of  per- 
sons approaching  tbe  crossing  and  about  t* 
use  the  same. 

(b)  Failure  to  sound  the  signals  for  said 
crossing,  by  whistle  and  b^  at  least  80 
rods  from  said  crossing  as  required  by  law. 

(o)  Failure  to  give  any  warning  of  anr 
kind  of  the  aiqiroach  of  said  engine  toward 
said  crossing  and  of  tbe  purpose  to  pass  over 
the  same  therewith,  notwithstanding  the  ob- 
structions to  the  view  occasioned  by  said 
train  of  can. 

(d)  Failure  to  blow  whistle  and  ring  bell 
on  tbe  engine  at  least  80  rods  from  tbe  cross- 
ing, and  to  keep  the  bell  ringing  until  tbe 
crossing  had  been  passed. 

(e)  Failure  to  keep  a  lookout  for  persrais 
about  to  use  the  crossing. 

(f)  Failure  to  station  a  watchman  at  said 
crossing  under  the  drcumstances  and  con- 
ditions existlBg  at  the  time. 

(g)  Propelling  the  engine  over  the  crossing 
at  an  excessive  and  dangerous  rate  of  speed 
under  the  existing  circumstances. 

Defendant  answered  that,  at  the  time  of 
the  accident,  tbe  plalntUt  and  B.  F.  Greber 
were  engaged  In  the  Inspection  of  certain 
telephone  lines  and  being  transported  by 
automobile,  and  tliat  they  were  guilty  of 
negligence  in  driving  upon  its  railway  track 
at  tbe  time  and  under  the  drcumstances. 
That  the  driver  of  tbe  automobile  was  guilty 
of  negligence  in  not  keeping  a  proper  lookout 
which  was  imputable  to  plaintiff,  and  further 
denied  that  its  servants  were  guilty  of  neg- 
ligence in  the  manner  and  way  charged. 

The  first  and  second  assignments  charge 
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tbat  it  was  error  for  the  trial  court  to  per- 
mit certain  doctors  to  testify  upon  tbe  trial 
of  the  case  because  by  certain  qualifying 
questions,  in  the  absence  of  the  Jury,  it  was 
disclosed  tbat  they  had  on  the  night  preri- 
ons  made  an  examination  of  the  plaintiff  for 
the  purpose  of  enabling  them  to  testify  as 
witnesses,  and  not  for  the  jtnrpose  of  treating 
him  professionally;  tbat  their  testimony 
would  be  based  upon  this  examination,  there- 
fore incompetent,  eta 

[1]  Tbe  interrogation  of  the  witnesses  re- 
vealed that,  at  an  early  period  of  plaintUPs 
Injuries,  they  had  made  examinations,  and 
that  the  purpose  of  the  last  examination  was 
to  make  comparisons.  They  said  that  their 
testimony,  if  permitted  to  testify,  would 
be  based  upon  what  they  found,  as  well  as 
what  was  said  and  done  by  tbe  patient.  If 
this  was  simply  a  question  of  whether  a 
part  of  this  testimony,  afterwards  given,  was 
admissible,  an  objection  to  It  at  the  time  the 
qnestioiis  were  asked  should  have  been  sus- 
tained; but  we  have  a  very  different  question 
presented  by  these  assignments.  There  is 
nothing  here  presented  which  disqualified  the 
witnesses.  Appellant,  by  proposition,  sug- 
gests that  the  witnesses  were  under  rule. 
Tbe  fact  that  a  witness  talks  to  another 
during  the  trial  after  the  rule  has  been  In- 
voked does  not  disqualify  him,  but  simply 
means  that  the  court  may,  in  the  enforce- 
ment of  the  rule,  refuse  to  permit  him  to  tes- 
tify, and  this  Is  within  the  sound  discretion 
of  the  court 

[2,  S]  Certainly,  when  tbe  court  had  refus- 
ed to  enforce  the  rule  as  to  these  witnesses, 
their  testimony  as  to  what  was  found  by 
their  first  examination  and  their  opinions 
thereon,  as  well  as  what  they  found  in  the 
last  examination,  not  based  upon  the  state- 
ments or  voluntary  acts  of  plaintiff,  would 
be  admissible.  And  therefore.  If  there  was 
any  portion  of  their  testimony  not  admissi- 
ble, the  objection  should  have  been  made  at 
the  time  the  questions  were  asked  or  after 
the  witness  had  made  his  statement  In  mo- 
tion to  ex<dude,  giving  the  reasons  why  any 
such  was  not  admissible,  thus  giving  the 
trial  court  a  chance  to  rule  upon  the  objec- 
tions made.  M.,  K.  &  T.  Ry.  Co.  v.  Johnson, 
M  Tex.  409,  e?  S.  W.  76& 

[4]  Tbe  third,  that  Dr.  Berry,  a  witness 
for  plalntlft,  was  permitted  to  testify  In 
reply  to  questions  asked  by  plaintiff  that 
he  had  testified  for  certain  railroads  In  sim- 
ilar cases,  was  error,  because  Immaterial 
etc.,  the  propositions  being  that  there  had 
been  no  attempt  to  Impeach  the  witness,  nor 
Us  testimony  attacked  in  any  way;  there- 
fore it  was  error  to  admit  evidence  in  sup- 
port of  his  credibility. 

The  bill  of  exceptions  shows  that  the  de- 
fendant asked  witness  if  he  was  to  be  paid 
by  plaintiff  for  coming  to  court,  and  the 
amount  of  his  fee,  etc  We  therefore  think 
tbe  qoestloaB  and  answers  complained  of  do 


not  present  reversible  error,  especially  In 
view  of  the  fact  that  we  fail  to  see  how 
such  questions  and  answers  could  have-  or 
likely  did  affect  the  verdict  Other  physl* 
clans  testified  fully  as  to  the  extent  of  plain- 
tiff's injuries. 

[S]  The  fourth: 

"The  court  erred  in  refosinf  to  permit  tbe 
'k-itneaa,  Mrs.  Paimeter,  to  testify  that  within 
two  or  three  days  after  plaintiff  went  to  the 
hospital  at  Fort  Stockton  be  became  in  a 
toxaemic  condition,  due  to  eating  and  drinking 
and  lack  of  bowel  movement,  and  tbat  this  caus- 
ed fever,  but  tbat  said  toxaemic  conaitlon  re- 
sponded to  treatment,  was  rejected  on  the  ob- 
jections of  the  plaintiff  that  the  witness  -was  not 
qualified  to  testify,  and  which  action  of  tbe 
court  was  error,  because  it  was  shown  by  tiie 
witness'  testimony  that  she  was  qualified  to  tes- 
tify as  to  such  matter,  and  because  said  tes- 
timony was  pertinent  and  material  to  show  that 
the  fever  wnich  the  plaintiff  had  for  tbe  first 
few  days  after  reaching  tbe  hospital  was  not 
due  to  the  injuries  he  received  or  to  any  infec- 
tion of  the  Inncs  or  pleural  cavity  as  contended 
by  plaintiff,  au  as  is  more  fully  riiown  by  de- 
fendant's exceptions  reserved  at  the  time." 

From  the  evidence  In  the  record,  we  could 
consistently  hold  that  the  witness  was  not 
qualified  to  express  the  opinion  called  for, 
but,  if  she  were,  we  fall  to  see  how  the  fact 
that  the  plaintiff  "became  in  a  toxaemic  con- 
dition a  few  days  after  the  accident  from 
eating  and  drinking"  tends  to  prove  any  mat- 
ter urged  aa  a- defense.  If  we  concede  that  the 
then  fever  condition  was  caused  as  suggested, 
such  evidence  In  no  way  tends  to  prove  that 
tbe  plalntUI  Is  not  now  laboring  under  total 
disabilities  which  were  proximately  caused 
by  the  accident 

The  fifth  charges  error  In  refusing  to  give 
this  special  issue  at  the  request  of  appellant : 

"What  was  the  distance  from  the  crossing, 
where  the  automobile  attempted  to  cross,  to 
the  caboose  on  the  passing  tra(^?" 

[E]  The  theory  upon  which  this  charge  was 
requested  is  that,  if  the  Jury  had  found  that 
there  was  60  to  70  feet  of  unobstructed  track 
along  which  the  engine,  which  struck  the 
machine  in  which  plaintiff  was  riding,  i>ass- 
ed  before  it  struck  the  automobile,  it 
would  be  a  finding  that  plaintiff  was  guilty  of 
negligence,  and  upon  It  a  Judgment  should 
have  been  entered  for  defendant  This  was 
a  closely  controverted  question  of  fact  but 
merely  an  evidentiary  fact  to  be  considered 
by  tbe  Jury  with  other  facts  in  evidence  in 
arriving  at  their  answer  to  tbe  question  pro- 
pounded by  tbe  court  as  to  whether  plain- 
tiff was  guilty  of  negligence,  and  In  no 
event  could  it  be  conclusive  of  the  Issue  of 
negligence. 

[7]  Tbe  sixth,  slxth-a,  seventh,  seventh-a, 
eighth,  ninth,  tenth,  twelfth,  fourteenth, 
nineteenth,  twentieth,  twenty-ninth,  thirty- 
fifth,  thirty-eighth,  and  thirty-ninth  all  com- 
plain of  the  refusal  of  the  court  to  give  spe- 
cial charges  requested,  and  are  overruled  be- 
cause the  charge  given  contained  all  tbe  Is- 
sues required  to  be  submitted  under  tbe 
pleading  and  evidence.  Tbe  eleventh, 
ty-flrst  twenty-second,  twenty-sixth, 
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seventh,  twenty-eli^th,  thirtieth,  tblrty-flrat, 
Qilrty-second,  thirty-third  in  one  form  or  an- 
other urge  that  the  answers  of  the  Jury  to 
the  questions  propounded  are  not  supported 
by  the  evidence,  are  contrary  to  the  evidence, 
etc. ;  In  other  words,  they  raise  the  question 
of  tiie  sufficiency  of  the  evidence  to  support 
the  verdict  l^ie  answer  Is  that  we  find  suffi- 
cient evidence  to  support  the  findings  of  the 
Jury  upon  the  material  acts  of  negligence 
charged. 

[I]  The  thirteenth  urges  that  the  court 
erred  In  charging  the  Jury  that  the  burden 
was  upon  the  defendant  to  prove  contribu- 
tory n^llgence  upon  the  part  of  plaintiff. 
There  was  nothing  In  plaintiff's  pleadings  to 
Indicate  that  he  was  guUty  of  contributory 
negligence .  and  nothing  In  his  evidence  to 
suggest  It;  but,  on  the  other  hand,  he  has, 
by  the  evidence  of  his  witnesses,  clearly 
shown  that  he  was  not  so  guilty ;  when  such 
is  the  case,  the  burden  Is  upon  the  defendant 
Railway  Co.  v.  Shleder,  88  Tex.  162,  30  S. 
W.  902,  28  L.  B.  A.  538. 

[I]  The  fifteenth,  sixteenth,  seventeenth, 
and  eighteenth  are  based  upon  objections  of 
appellant  to  the  questions  submitted  by  the 
court  upon  the  Issue  as  to  whether  the  de- 
fendant was  guilty  of  negligence  in  falling  to 
ring  the  bell  and  Uow  the  whistle  80  yards 
distant  from  the  crossing,  upon  the  ground 
that  the  evidence  did  not  warrant  the  sub- 
fflission  of  the  question.  We  are  of  the 
c^inlon  that  the  pleadings  and  facta  called 
for  the  submission  of  the  Issue,  but  If  not 
appellant  requested  its  submission  by  offer- 
ing a  special  issue  to  the  same  effect  &nd, 
If  error.  It  was  Invited. 

The  twenty-third,  twenty-fourth,  and  twen- 
ty-fifth are  to  the  effect  that  there  Is  no  evi- 
dence to  authorize  tho  court's  charge  nor  the 
verdict  thereon  upon  the  issue  of  actionable 
negligence  because  of  excessive  rate  of  speed 
at  which  the  engine  was  being  operated. 

It  could  serve  no  purpose  to  quote  the  evi- 
dence, so  we  simply  answer  the  assignments 
by  saying  that  there  is  sufficient  evidence  to 
warrant  the  charge  and  to  Justify  the  vei^ 
diet 

[10]  The  thirty-fourth  and  thlrty-flfth 
charge  that  the  charge  of  the  court  Is  "de- 
ficient and  erroneous"  because  It  failed  to 
submit  the  question  as  to  whether  or  not  the 
driver  of  the  automobile  was  the  agent  or 
under  the  control  of  the  plaintiff,  so  as  to 
charge  plaintiff  with  his  negligence  in  caus- 
ing the  accident  The  court  submitted  the 
following: 

"Was  Gentry  Murray  guilty  of  negligence  In 
connection  with  the  collision  of  the  engine  and 
automobile  in  failing  to  discover  the  approach  of 
said  engine  in.  time  to  have  avoided  the  colli- 
sion?   Answer:.  No." 

Murray  was  the  driver  of  the  machine 
which  was  hired  by  plaintiff.  If  he  was  not 
negligent  it  could  make  no  difference  wheth- 
er he  was  the  servant  or  agent  of  i^alntlff 


or  not,  and  the  Jury  found  that  he  was  not 
guilty  of  negligence. 

[It]  The  thirty-seventh,  tblrty-elgfhth,  thlr^ 
ty-nlnth,  and  fortieth  are  that  the  court 
erred  In  reusing  to  submit  to  the  Jury  the 
issue  as  to  whether  plaintiff  and  one  Gieb- 
er,  who  was  also  In  the  car  at  the  time  of 
the  accident,  were  engaged  In  a  Joint  enter- 
prise, for  the  reason  that  In  such  case,  if 
the  Jury  so  found,  fate  n^^Ugence  would  be 
Imputed  to  plaintiff.  We  know  of  no  author- 
ity for  such  a  proposition  of  law,  and  appel- 
lant has  cited  none. 

[12]  The  forty-first  is  that  the  verdict  for 
18300  Is  excessive.  The  evidence  shows  that 
appellee,  at  the  time  of  bis  injury,  was  40 
years  of  age;  was  secretary  and  general 
manager  of  a  telephone  company;  his  sal- 
ary, at  the  time  of  his  injury,  was  $125  per 
month,  and  had  been  recently  reduced  be- 
cause his  company  was  not  making  much 
money.  Prior  to  that  time,  his  salary  had 
been  $175  per  month.  Be  owned  stock  in 
the  company  and  interest  In  it  Before  com- 
ing to  Ft  Stockton,  his  salary  with  those 
for  whom  he  had  been  working  was  $200  per 
month.  The  reason  he  was  working  for  less 
money  was  that  he  was  trying  to  build  up 
the  business  of  his  company  so  as  to  get 
it  upon  a  paying  basis,  that  he  was  seriously 
and  permanently  injured.  We  think  the  evi- 
dence would  sustain  a  much  larger  verdict 

The  assignments  are  therefore  overruled, 
and  the  cause  affirmed. 


HOUSTON  I^EtANSP.  CO.  et  aL  ▼.  TBXAS 
CO.    (No.  7199.) 

(Court  of  Civil  Appeals  of  Texas.     (Salveston. 

May  1,  1016.    Rehearing  Deaied  May  25, 

1816.) 

Apfeai,  aitd  Exbob  «s>06  —  OBCUiTDa  or 

APFKIXATE  JuBIBOXCTION— FiMAI.  jDOOMEaT 

Below. 
No  appeal  will  He  to  the  Court  of  Civil 
Appeals,  where  there  has  been  no  final  judgment 
in  the  court  below. 

[Ed.  Note.— XV>r  odier  cases,  see  Appeal  and 
Error,  Cent  Dig.  f{  329-331,  335-343;  Dec 
Dig.  «=366.] 

Error  from  District  Court  Harris  County; 
Wm.  Masterson,  Judge. 

Action  by  the  Texas  Company  against  the 
Houston  Transportation  Company  and  others, 
in  which  the  defendant  files  a  oonnterdaim. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error.  Appeal  dismissed  for  want  of 
Jurisdiction. 

T.  J.  Lawhon,  of  Houston,  for  dtf endant  In 
error. 

liANE,  J.  The  appellee  the  Texas  Com- 
pany brought  this  suit  against  the  Houston 
Transportation  Company  and  J.  &.  Tod,  to 
recover  upon  eleven  promissory  notes  execut- 
ed and  delivered  by  the  Houston  Transporta- 
tion Company  to  appellee,  and  Indorsed  In 
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blank  by  3.  G.  Tod.  J.  O.  Tod  {uiswered 
and  averred  tbat,  U  be  was  liable  on  said 
notes,  he  was  only  liable  as  ludorser,  and 
praj'ed  tbat  he  have  judgment  over  and  against 
his  codefendant  for  the  amount  of  such  Judg- 
ment as  may  be  rendered  against  blm.  The 
cause  was  called  for  trial  on  the  3d  day  of 
Febniary,  1915,  and  thereupon  all  the  i>artles 
agreed  in  open  court  tbat  plaintilTB  cause 
of  action  Is  predicated  and  based  upon  cer- 
tain promissory  notes,  described  in  Its  peti- 
tion; that  said  notes  were  executed  and 
deUvered  to  plaintiff  by  the  Houston  Trans- 
portation Company  and  John  G.  Tod,  de- 
fendants: that  said  Houston  Transportation 
Company  Is  principal,  and  said  John  6.  Tod 
is  surety  on  said  notes;  and  tbat  plaintifl, 
the  Texas  Company,  Is  entitled  to  have  and 
recover  of  the  defendants  the  Houston  Trans- 
portation Comiwny  and  John  G.  Tod,  a  joint 
and  several  judgment  for  the  principal  and 
interest  due  on  said  notes  in  the  sum  of 
$2451.39,  and  tta«t  the  defendants  and  each 
of  tbem  should  take  nothing  on  their  cross- 
action  or  counterclaim  filed  In  the  suit.  Said 
agreement  Is  recited  in  the  body  of  the  judg- 
ment rendered.  The  catise  was  submitted  to 
the  court,  without  a  jury,  upon  said  agreement 
Judgment  was  rendered  by  the  court  for  plain- 
tiff against  both  defendants,  jointly  and  sever- 
ally, for  the  sum  of  $2,151.39,  and  against  de- 
fendants upon  their  cross-action;  but  no 
judgment  was  rendered  in  favor  of  the  sure- 
ty, John  O.  Tod,  over  against  his  codefend- 
ant as  prayed  for.  From  the  judgment  as 
rendered  and  ei^ered,  defendant  Tod  has 
appealed. 

Appellee,  by  its  attorney,  T.  J.  Lawhon, 
has  filed  its  brief  in  this  court,  wherein  we 
find  the  following: 

"We  are  not  a  partlaan  in  taking  the  poBition 
that  the  JndgmeDt  herein  is  not  final  and  will 
not  support  this  appeal  Tbat  we  by  inadvert- 
ecce  prepared  judgment  which,  under  the  law, 
we  feel  cannot  be  upheld  as  final,  is,  to  us,  most 
regrettable. 

"The  court  will  note  the  judgment  finds  as  a 
fact:  That  the  defendants  and  each  of  them 
should  take  nothing  on  their  cross-action  or 
counterclaim  filed  herein.'  And  we  were  inclined 
to  the  opinion  tbat  this  was  a  sufficient  deter- 
mination of  all  pleas  and  Issues  raised  by  the 
pleadings,  but  the  Trammell-Rosen  Case,  106 
Tei.  1S2,  157  S.  W.  1161,  seems  to  settle  this 
issue  against  us:  'To  be  final,  the  judgment 
should  further  contain  the  declaration  of  the 
court  pronouncing  the  legal  consequences  of  the 
facts  found.' 

"The  judgment  in  this  case  finds,  as  a  fact, 
tiiat  the  defendants  should  take  nothing  on  their 
cross-action  and  counterclaim,  but  the  decree 
pronouncing  the  legal  consequences  of  the  facts 
is  silent. 

"Again,  ve  sou^t  consolation  from  that  line 
of  authorities  which  hold  that  a  general  judg- 
ment in  favor  of  the  plaintiff  against  the  de- 
fendant by  implication  disposes  of  all  questions 
raised  by  counterclaim  or  cross-action  as  much 
ao  as  if  expressly  adjudicated  in  the  judgment. 
This  principle  would  be  controlling  here,  it 
Tod  were  asserting  a  claim  against  the  plaintiff ; 
but  sndi  is  not  the  case.  He  is  asking  relief 
against  a  codefendant,  and,  while  the  general 


judgment  in  favor  of  the  plaintiff  against  Tod, 
by  implication,  determines  and  adjudicates  all 
questions  between  them,  it  could  by  no  analogy 
or  reasoning  be  extended  to  a  determination  of 
claims  asserted  by  and  between  the  codefendantsi 

"We  therefore  have  not  been  able  to  satisfy 
ourselves  that  the  judgment  herein  is  final.  The 
authorities  cited,  together  with  the  numerous 
eases  dted  in  those  opinions,  contain  practically 
all  leading  cases  in  this  state  on  the  proposition 
when  a  judgment  is  or  is  not  final." 

As  appellant  Tod  has  filed  no  brief  in  this 
court,  and  as  there  baa  been  no  final  Judg- 
ment rendered  in  the  court  below,  and  as  no 
appeal  will  lie  to  this  court  from  a  judgment 
not  final,  this  appeal  la  dismissed  for  want 
of  jurisdiction. 

Dismissed. 


ROARING  SPRINGS  INDEPFINDENT 

SCHOOL  DIST.  V.  McABEE. 

(No.  8388.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
June  3,  1916.) 

1.  VENint  $=>22(1)  —  Residence  of  Defehd- 

ANT. 

In  a  suit  for  a  specific  fund  to  which  other 
litigants  make  claim,  the  venue  of  the  action 
may  be  laid  in  any  county  in  which  any  one  or 
more  of  the  proper  or  necessary  defendants  re- 
side. 

[Bd.  Note.— BV>r  other  cases,  see  Venue,  Cent 
Dig.  I  36;   Dec.  Dig.  «s>22a).] 

2.  Venue  «=927— Residence  ok  Sitds  of  De- 
fendant—Assioniiknt  AS  AFFECTIN0  Ven- 
ue. 

Under  Vernon's  Sayles*  Ann.  Civ.  St.  1914, 
art  1830,  providing  that  transfer  or  assignment 
of  a  chose  in  action  shall  not  change  the  venue, 
in  an  action  on  contract  against  a  school  dis- 
trict in  which  the  receiver  of  plaintiff's  assign- 
or is  a  party  defendant,  the  school  district  may 
claim  a  transfer  under  article  1832  to  the  county 
of  its  situs  notwithstanding  nonresidence  of  such 
receiver. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  i  41;   Dec  Dig.  «=»27.] 

Appeal  from  Wichita  County  Court;  Har- 
vey Harris,  Judge. 

Action  by  W.  H.  McAbee  against  the  Roar- 
ing Springs  Independent  School  District. 
Order  denying  defendant's  plea  of  privilege 
and  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Decker  &  Clarke,  of  Quanah,  for  appellant 
E.  W.  Napier,  of  Wichita  FaBa,  for  appellee. 

CONNER,  0.  J.  Appellee  instituted  this 
suit  in  the  county  court  of  Wichita  county 
to  recover  an  indebtedness  of  $488.10,  alleged 
to  be  due  from  the  appellant  the  Roaring 
Springs  independent  school  district  of  Mot- 
ley county,  to  R.  S.  Glenn,  an  architect,  for 
plans  and  specifications  of  a  public  school 
building  erected  by  the  trustees  of  the  dis- 
trict named.  It  was  alleged  that  the  board 
of  trustees  of  the  district  had  employed  the 
said  Glenn  to  prepare  the  said  plans  and  had 
contracted  to  give  him  therefor  the  sum  for 
which  the  suit  was  instituted,  and  tbat  Glenn 
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bad  later  duly  assigned  the  claim  to  him,  the 
plaintiff  in  the  suit  One  Lester  Jones  was 
also  sued  as  the  receiver  of  the  partnership 
of  Glenn  Bros.  &  Ferguson,  of  which  the 
said  R.  S.  Glenn  was  a  member.  The  school 
district  presented  its  plea  of  privilege  to  be 
sued  in  Motley  county,  and  also  answered 
to  the  effect  that  the  contract  made  with 
Glenn  was  invalid  by  reason  of  the  fact  that, 
at  the  time  the  contract  was  made  with  the 
architect  for  the  erection  of  the  school  build- 
ing, it  had  DO  funds  with  which  to  make  the 
payment  spedfled.  The  plaintiff  in  reply  al- 
leged in  the  alternative  that  the  school  dis- 
trict nevertheless  later  in  fact  erected  the 
school  building  and  used  the  plans  prepared 
and  furnished  by  Glenn,  and  that  therefore 
the  district  was  equitably  obligated  to  pay 
the  reasonable  value  thereof.  The  trial  re- 
sulted in  a  denial  of  the  appellant's  plea  of 
privilege,  and  In  a  Judgment  for  appellee,  ev- 
idently on  his  plea  of  quantum  meruit,  for 
the  sum  of  1400. 

[1,  2]  We  think  the  action  of  the  court  in 
overruling  appellant's  plea  of  privilege  to  be 
sued  in  Motley  county  cannot  be  sustained. 
Appellant  by  virtue  of  the  statute  Is  a  body 
politic,  capable  of  suing  and  of  being  sued, 
and  as  such  entitled  to  all  of  the  rights  of 
other  litigants,  among  which  is  the  right  of 
being  sued  in  the  county  of  its  existence  and 
operation.  Vernon's  Sayles'  Texas  Civil 
Statutes,  art.  1830,  provides  that  "no  person 
who  Is  an  Inhabitant  of  this  state  shall  be 
sued  out  of  the  county  In  which  he  has  his 
domicile,"  except  in  the  cases  particularly 
mentioned.  Numerous  exceptions  are  then 
spedfled,  but  the  only  one  by  virtue  of  whidk 
it  can  be  pretended  that  appellee  was  enti- 
tled to  maintain  his  suit  as  against  the  ap- 
pellant school  district  in  Wichita  county  is 
exception  4  of  the  article,  which  reads: 

"Where  there  are  two  or  more  defendants  re- 
siding in  different  counties,  in  which  case  the 
BBit  may  be  brought  in  any  county  where  any 
one  of  the  defendants  reside.  Provided  Uiat  the 
transfer  or  assignment  of  note  or  chose  of  ac- 
tion shall  not  give  any  subsequent  holder  the 
right  to  institute  suit  on  such  note  or  chose  of 
action  in  any  other  county  or  justice  precinct 
than  the  county  or  justice  precinct  in  whidi 
such  suit  could  have  been  prosecuted  if  no  as- 
signment of  transfer  had  been  made." 

The  proviso  in  exception  4  above  quoted 
was  added  by  an  amendment  of  the  Legisla- 
ture in  1913,  and  was  evidently  intended  to 


meet  grievous  complaints  theretofore  arlsinx 
on  the  part  of  litigants  sued  out  of  the  coim- 
ty  of  their  residence  on  allegations  that  the 
plaintiff,  by  assignment  from  a  person  resi- 
dent in  the  county  of  the  suit,  owned  the 
daim  alleged  to  be  due  from  the  nonresident. 

In  the  suit  now  before  us  no  reasonable 
contention  can  be  made  that  appellant  was 
not  entitled,  as  It  alleged  in  its  plea  of  priv- 
ilege, to  be  sued  in  Motley  cotmty,  other  than 
as  appellee  attempted  to  show  that  the  re- 
ceiver made  a  defendant  resided  in  Wichita 
county  where  the  suit  was  instituted.  Appel- 
lee alleged,  as  stated,  Uiat  Lester  Jones  had 
been  appointed  a  receiver  of  the  partnership 
firm  of  which  R.  S.  Glenn  was  a  member,  and 
further  alleged  that  said  receiver  was  daim- 
Ing  the  fund  for  which  appellee  sued.  But, 
as  we  construe  the  record,  this  is  not  the 
ordinary  case  of  a  plaintiff  suing  for  a  spe- 
cific fund  to  which  some  other  litigant  as- 
serts a  daim  and  whose  right  thereto  under 
equitable  rules  may  be  determined  in  the 
plaintiff's  suit.  In  all  such  cases  the  rule  in 
equity  is  that  such  claimants  at  least  are 
proper  parties,  and  In  such  cases  we  do  not 
doubt  that  a  plaintiff  could  flle  his  suit  in 
any  county  where  any  one  or  more  of  the 
necessary  or  proper  parties  resided;  but 
here  the  plaintiff's  suit  is  not  for  the  recov- 
ery of  specific  property  or  of  a  specific  fund, 
but  is  upon  an  alleged  contract,  express  or 
implied,  to  pay  for  certain  plans  and  sped- 
flcatlons  made  and  furnished  by  R.  S.  Glenn, 
and  the  right  of  the  plaintiff  to  recover  upon 
this  contract,  too,  is  expressly  based  upon 
an  alleged  transfer  or  assignment  of  the 
daim  by  R.  S.  Glenn  to  the  plaintiff.  The 
plaintiff,  thus,  as  we  think.  Is  preduded  from 
suing  in  Wichita  county  by  the  very  excep- 
tion to  the  general  rule  upon  which  alone  be 
could  under  any  drcumstances  daim  the 
right  to  sue  in  Wichita  county. 

We  conclude  that  the  court  should  have 
sustained  the  appellant's  plea  of  privilege, 
and  should  have,  in  accordance  with  the  pro- 
visions of  article  1832  of  Vernon's  Sayles* 
Texas  Civil  Statutes,  transferred  the  cause 
to  the  county  court  of  Motley  county. 

The  Judgment  below  will,  accordingly,  be 
reversed,  and  the  cause  remanded,  with  in- 
structions to  proceed  in  accordance  with  this 
opinion  and  of  the  statute  last  dted. 

BUCK,  J.,  disqualified  and  not  sitting. 
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HIOHT  ▼.  MARSHiLLL.     (No.  66.) 
(Supreme  Conrt  of  Arkansas.    Jane  19,  1916,) 

1.  Evidence  «=»130  —  Acnoir  fob  Comicis- 
BioN— SiiaLAB  Facts. 

In  a  real  eatate  dealer'9  acticm  for  commio- 
■ion,  testimony  of  defendant  and  other  witneaaes 
tbat  he  had  listed  the  lands  for  sale  with  other 
real  estate  dealers  at  the  price  of  |13,800,  offer- 
ed in  corroboration  of  defendant's  contention 
that  suc^  waa  the  price  at  wliich  plaintiff  was 
aathorized  to  otCer  the  land,  waa  properly  re- 
fased. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent  Dig.  i  403 ;    Dec.  Dig.  «=»130.] 

2.  Bbokkbs  «=>38(5)— Infidelity  o»  Agent. 

Where  a  landowner,  listine  it  for  sale  with 
a  broker,  had  intimated  that  if  he  could  not  se- 
ccre  the  price  named  be  would  be  willing  to  con- 
sider less,  the  broker's  remark  to  a  prospective 
pcrchaser  that  if  the  purchaser  would  let  the 
broker  work  it  out  for  nim  he  might  be  able  to 
bay  it  for  a  little  less  was  not  fraudulent  con- 
duct as  a  matter  of  law  toward  the  landowner. 
[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  !  34 ;    Dec  Dig.  «=a38(5).] 

3.  Bboeebs  «=>85(9)  —  Good  Faith  —  Evi- 
dence. 

In  a  realty  broker's  action  for  commission, 
where  the  landowner  bad  intimated  to  the 
ln«ker  that  if  be  coold  not  secure  the  desired 
price  he  would  be  willing  to  consider  less,  the 
fact  that  the  broker  told  the  prospective  purchas- 
er that  he  might  be  able  to  buy  it  for  a  little 
less  than  the  price  first  fixed  waa  a  circum- 
stance for  the  Jury's  consideration  in  determin- 
ins  whether  or  not  tiie  broker  had  acted  in  good 
fsith. 

[Ed.  Note.— For  other  eases,  see  Brokers,  Oent. 
Dig.  H  106,  lU ;   Dee.  Dig.  «=»85(9).] 

4.  Bbokkks  «=»66(2)  —  Realtt  Bboxbbs  — 
RlOHT  TO  OomossiON. 

Where  realty  brokers  procure  a  sale  to  be 
made  without  notice  of  revocation  of  authority, 
they  are  entitled  to  commission,  though  the  sale 
is  made  directly  by  the  owner  to  the  purchaser 
procured  by  them,  and  their  right  does  not  de- 
pend upon  the  owner's  knowledge  that  they 
brought  about  the  sale. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  {  85 ;   Dec.  Dig.  <&=»66(2).] 

6.  Bbokebs  ^=>67(2)  —  Realty  Bbokkbs  — 

RlOHT  TO  OOUKISaiON. 

A  landowner,  who  himself  sold  to  a  purchas- 
er procured  by  a  realty  broker  at  a  price  satis- 
factory to  himself,  was  liable  to  the  broker  for 
commission,  thongh  he  had  only  authorized  him 
to  accept  a  hi^er  price  for  the  land,  since 
under  the  circumstances  the  broker  is  deemed  to 
have  been  the  procuring  cause  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  H  06,  07,  72;  Dec  Dig.  «=»57(2).] 

Appeal  from  Clrcnit  Court,  Crawford 
County;   Jas.  Cochran,  Judge. 

Action  by  W.  H.  Marshall  against  I.  L. 
Hlgbt  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Judgment  affirmed. 

Sam  R.  Cbew,  of  Van  Boron,  for  appel- 
lant Geo.  F.  YoHinans,  of  Ft  Smith,  and  B. 
U  Matlock,  of  Van  Buroi,  for  appellee. 

McCUIiLOGB,  0.  J.  TlilB  IH  an  action  In- 
Btitnted  by  appellee  against  appellant  to  re- 
cover commlssiODS  alleged  to  have  been  earn- 
ed In  the  sale  of  certain  real  estate.  Appel- 
lant resides  at  Mulberry,  Crawford  county. 
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Ark.,  and  owned  a  tract  of  276  acres  of  land 
in  Oklahoma,  only  a  short  distance  front  Ft 
Smith.  Appellee  is  In  the  real  estate  busi- 
ness at  Ft  Smith.  O^e  lands  were  listed 
With  appellee,  and,  according  to  the  testi- 
mony, he  made  considerable  efforts  towards 
procuring  a  purchaser.  He  showed  the  land 
to  numerous  prospective  buyers,  and  finally 
showed  it  to  W.  U  Brett,  who  subsequently 
purchased  the  land  directly  from  appellant 
Appellee  alleged  In  his  complaint  that  he 
was  authorized  by  appellant  to  sell  the  lands 
for  |18,0(X),  and  that  he  was  to  receive  a 
commission  of  6  per  cent  of  the  purchase 
price.  Appellant  in  his  answer  denies  those 
allegatlons,~but  alleges,  on  the  contrary,  that 
he  authorized  appellee  to  sell  the  land  for 
ISO  per  acre,  or  $13,800,  and  agreed  to  pay 
him  the  sum  of  $000  as  commission  If  be 
made  the  sale  at  that  price,  but  that  appel- 
lee failed  to  make  the  sale  and  that  he  (ap- 
pellant) wAi  the  land  himself  to  Brett.  The 
case  was  tried  before  a  jury,  and  a  verdict 
was  rendered  In  appellee's  favor  for  the  re- 
covery of  the  sum  of  ¥500. 

Appellee  testified  that  after  appellant  list- 
ed the  land  with  liim  for  sale  at  the  price  of 
$18,000,  he  showed  the  property  to  numerous 
parties,  and  that  one  day  appellant  approach- 
ed him  and  urged  him  to  make  a  sale,  and 
intimated  that  he  might  take  less  than  the 
price  he  had  already  named;  that  shortly 
afterwards  he  began  negotiations  with  Brett, 
and  early  one  morning  took  Brett  out  to  see 
the  place,  and  that  on  the  return  he  gave 
Brett  at  the  latter's  request,  the  name  and 
address  of  the  owner.  It  seems  that  on  the 
afternoon  of  that  same  day,  Brett,  without 
appellee's  knowledge,  drove  over  to  Mulberry 
to  see  appellant,  and  they  verbally  closed  the 
trade  at  the  price  of  $12,000,  which  was  con- 
summated two  or  three  days  later.  Tlie  evi- 
dence does  not  show  that  appellant  knew, 
at  the  time  he  made  the  oral  agreement  with 
Brett,  that  api)ellee  had  taken  Brett  out  to 
sec  the  land,  or  had  otherwise  negotiated 
with  him.  Appellee  testified  that  the  next 
day  a  man  named  Steward,  who  was  appel- 
lant's tenant  on  the  place,  called  at  the 
hotel  and  left  word  for  blm  not  to  take 
any  further  steps  towards  selling  the  land, 
and  that  he  thereupon  called  appellant  over 
the  telephone  and  had  a  conversation  with 
him  about  the  matter.  He  nndertakes  to 
detail  that  conversation,  and  from  It  It  ap- 
pears that  appellant  made  evasive  state- 
ments, and  was  endeavoring  to  conceal  the 
fact  that  he  was  about  to  dose  the  trade 
with  Brett  Appellee  notified  him,  however, 
that  he  had  taken  Brett  out  to  see  the  lands, 
and  that  he  would  claim  a  commission. 
Brett  testified  that  appellee  did  not  give  him 
the  name  of  the  owner,  but  that  he  ascer- 
tained the  name  of  the  owner  from  Steward, 
the  tenant  on  the  place,  when  he  was  looking 
St  it.  He  also  testified  that  on  the  return 
trip  io  Ft.  Smith,  after  be  and  appellee  had  /^-^  t 
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been  ont  to  look  at  the  place,  be  told  appel- 
lee tbat  he  would  not  be  wilUng  to  glye  $13,- 
000  for  the  place,  and  that  appellee  made 
the  following  statement  to  him: 

"If  yon  will  let  me  work  it  for  70a  I  misht 
be  able  to  buy  it  for  a  little  less." 

[1]  Appellant  ofCered  to  prove  by  his  own 
testimony  and  that  of  other  witnesses  that 
he  had  listed  the  lands  for  sale  with  other 
real  estate  dealers  at  the  price  of  $13,800. 
This  testimony  was  offered  in  corroboration 
of  appellant's  contention  that  that  was  the 
price  at  which  appellee  was  authori^sd  to 
offer  the  land,  and  that  he  was  not  auttuurls- 
ed  to  sell  at  a  lower  price.  The  court  was 
correct  in  refusing  to  permit  the  testlm<»y 
to  be  introduced,  for  it  related  to  transac- 
tions between  appellant  and  other  parties, 
and  was  without  probative  force  in  establish- 
ing the  terms  of  the  contract  between  the 
two  parties  to  the  present  controversy. 

(2, 3]  It  is  insisted  very  earnestly  by 
coonsel  for  appellant  that  appellee  was  guil- 
ty of  infidelity  to  his  principal,  whi(^ 
ought  to  prevent  him  from  recovering  00m- 
mlasion.  It  is  claimed  that  his  statement  to 
Brett  was  a  breach  of  his  duty  to  appellant 
in  that  it  w&»  his  duty  to  secure  the  highest 
price  he  could  get  for  the  land,  and  that  he 
Iiad  offered  to  serve  the  prospective  purchas- 
er in  trying  to  get  the  price  down  as  low  as 
possible.  We  do  not  think,  however,  that  if 
the  testimony  of  Brett  be  accepted  as  true,  it 
necessarily  makes  out  a  case  of  fraudulent 
conduct  on  the  part  of  appellee.  It  must  be 
borne  in  mind  tliat  according  to  appellee's 
testimony  appellant  bad  intimated  to  him 
tiiat  If  they  could  not  secure  the  price  nam- 
ed ($13,000),  he  would  be  willing  to  consider 
a  lower  price;  and,  if  appellee  made  the 
remarks  to  Brett  accredited  to  him,  it  was 
perfectly  consistent  with  good  faith  in  tak- 
ing up  the  matter  again  with  appellant  to 
ascertain  whether  or  not  he  would  take  less 
than  the  sum  named.  The  statement  does 
not  manifest  a  willingness  on  the  part  of 
appellee  to  neglect  the  interests  of  his  prin- 
cipal and  to  turn  to  the  service  of  the  pro- 
spective purchaser.  The  question  of  fraud 
on  the  part  of  appellee  was,  however,  submit- 
ted In  two  instructions,  one  of  which  (No.  6) 
was  given  in  the  form  requested  by  appel- 
lant, and  the  other  (No.  2)  was  given  with 
a  modification.  Instruction  No.  2,  as  request- 
ed by  appellant,  reads  as  follows: 

"The  law  reqnires  tbat  plaintifC,  aa  the  agent 
or  broker  of  the  defendant,  shall  act  in  absolute 
good  faith  towards  the  defendant:  and,  if  you 
believe  from  the  evidence  that  plain  tiff  stated 
to  tbe.purcbaseri'Hr.  Brett,  that  the  lands  coutd 
be  bought  for  a  less  price  than  defendant  bad 
agreed  with  plaintiff  to  take;  that  if  he,  plain- 
tiff, was  given  time  he  could  procure  the  lands 
at  a  less  price  from  defendant  for  Mr.  Brett- 
then,  in  that  event,  plaintiffs  actions  were,  in 
law,  fraudulent  towards  defendant,  and  yonr 
verdict  must  be  for  the  defendant," 

The  court  modified  It  by  striking  out  the 
words  "were  in  law  fraudulent  toward  de- 


fendant, and  your  verdict  mnst  be  for  the 
defendant,"  and  by  adding  the  words  "may 
be  considered  by  you  in  determining  whether 
he  acted  in  good  faith."  The  modification 
was  correct,  because,  as  we  have  already 
said,  it  was  impn^er  to  tell  the  jury  that  if 
appellee  made  the  statement  to  Brett  attrib- 
uted to  him,  it  would  constitute  fraud 
which  would  prevent  recovery.  It  was  only 
a  circumstance  to  be  considered  by  the  Jury 
in  determining  whether  or  not  appeUee  bad 
acted  in  good  faith. 

[4]  It  is  contended  also  tbat  appellee  ought 
not,  in  any  view  of  the  testimony,  to  be  per- 
mitted to  recover,  for  the  reason  that  ap- 
pellant sold  the  land  in  good  faith  to  Brett 
without  knowledge  of  appellee's  previous  ne- 
gotiations with  Brett.  The  law  on  this  sub- 
ject is,  however,  settled  by  the  decision  of 
this  court  against  appellant's  contention,  in 
Stlewel  T.  LaUy,  89  Ark.  195, 116  8.  W.  1134, 
where  we  held  that  If  real  estate  brokers 
procured  a  sale  to  be  made  without  notice 
of  revocation  of  authority,  they  were  enti- 
tled to  recover  commissloa  even  though  the 
sale  was  made  directly  by  tbe  owner  to  a 
purchaser  procured  by  the  brokers,  and  that 
their  "right  to  recover  commission  did  not 
depend  upon  knowledge  upon  the  part  of  the 
owner  that  they  had  brought  about  the  sale." 
The  instructions  of  the  court  conform  to  the 
law  stated  by  this  court  on  the  subject 

[S]  Appellant  asked  the  court  to  instruct 
the  Jury  to  the  effect  that,  tmless  appeUee 
produced  a  purchaser  "ready,  wilUng,  and 
able"  to  buy  the  lands  on  the  terms  and  at  the 
price  which  appellant  bad  authorized  appel- 
lee to  accept,  there  could  be  no  recovery ;  but 
the  court  modified  the  instruction  so  as  to  per- 
mit a  recovery  on  the  price  and  terms  which 
appellant  fixed  in  Ills  direct  trade  with  Brett. 
The  evidence  showed  that  the  reduction  of 
the  price  was  voluntarily  made  by  appellant 
In  other  words,  he  sold  to  a  purchaser  pro- 
cured by  appellee;  and  at  a  price  which  was 
satisfactory  to  himself,  and  therefore  be  Is 
liable  for  the  commission.  AppeUee  is,  under 
those  circumstances,  deemed  in  law  to  have 
been  the  procuring  cause,  and  is  entitled  to 
the  commission.    Stiewel  v.  Lally,  supra. 

We  are  of  tbe  opinion  that  the  case  went 
to  the  Jury  upon  conflicting  evidence  and  up- 
on correct  instructions,  and  that  tbe  Issues 
have  been  settled  by  tbe  verdict  of  the  Jnry. 
We  find  no  prejudicial  error  in  the  record, 
and  the  Judgrment  is  therefore  affirmed. 


WATSON  V.  STATE,    ^a  ST.) 
(Supreme  Coart  of  Arkansas.    June  19,  1918.) 
1.  La-bciny   ®s»80(6)— iNDicnfflNr— Descwf- 

TIOR   OF  PBOPERTY— CATTLK. 

A  larceny  indictment  de8cril>ing  tbe  proper- 
ty merely  as  "one  cow.  the  property  or*  a  cer- 
tain person  is  sufficient  although  not  good  prac- 
tice. 

[EM.    Note.— SVnr    otfaMr    cases,    see    Larceny, 
Qent  Dig.  {  60;   Dec  Dig.  «=»80(5).] 
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2.  liAXCEIfT    «S8»e4(7)— Byidkhcb— SuiTfiouaf- 
OT— AffPOBTATIOIT. 

In  larceny  trial,  evidence  of  disappearttnce 
of  two  cows  and  their  beiner  found  at  or  near 
ucosed's  honae  with  marks  freshly  changed  to 
accused's  own  mark,  hOd  sufficient  to  sustain 
conviction. 

[Ed.  Note.— For  other  cases,  see  LaroenYt 
Cent  Dig.  |  177;    Cent.  Dig.  «=364(7).] 

3.  liARCKWT     ®=»55— BvimtWOil— ClBCUMSTAN- 
TIAI,  AKD   DtBKCT. 

All  the  elements  of  the  offense  of  larceny 
may  be  ostablished  by  drcninstantlal  evidence, 
and  unexplained  poesesaioB  of  tseently  stolen 
property  will  sustain  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  a  152,  164,  165,  167-169;  Dec. 
Dig.  «=»65.J 

Appeal  from  drcolt  Conit,  Lafayette 
County;    Qeo.  R.  Haynle,  Judge. 

Manuel  Watson  was  convicted  of  grand 
larceny,  and  appeals.     Afflimed. 

Warren  &  Hamiter,  o<  Lewisvllltei  for  ap- 
pellant. Wallace  Davis,  Atty.  Oen.,  and 
Hamilton  Moses,  Asst  Atty.  Qen.,  for  the 
State. 

Mcculloch,  o.  j.    [1]  Appellant  was 

convicted  of  the  crime  of  grand  larceny,  al- 
leged to  liave  been  committed  by  stealing  a 
cow,  the  property  of  Q.  H,  Chlsholm.  There 
was  a  demnrrer  to  ttie  indictment,  which  was 
overruled  by  the  court,  and  it  is  suggested 
by  appellant's  counsel  In  the  brief  that  these 
was  error  of  the  court  In  that  re^>eict;  hot 
no  reason  Is  stated  why  the  Indictment  was 
Insnffieient,  and  we  are  unable  to  discover 
any.  The  indictment  followed  the  langsage 
of  the  statute,  and  the  only  snggestloB  about 
a  defect  is  as  to  the  description  of  the  prop- 
erty merely  as  "one  cow,  the  property  of  O. 
H.  Chlsholm."  The  better  practice  is,  of 
course,  to  give  a  more  spedflc  descrtptloa  of 
the  property  la  an  Indictment  for  larceny; 
but  we  think  that  the  general  description  of 
the  animal  was  sufficient.  State  ▼.  Parker, 
34  Ark.  168,  36  Am.  R^.  6;  Atchison  t. 
State,  90  Ark.  457,  119  S.  W.  651. 

The  only  ground  really  urged  here  for  re- 
versal Is  that  the  evidence  was  insufficient  to 
sustain  the  verdict  It  is  eontanded  that  the 
evidence  is  not  sufficient  to  prove  the  aspor- 
tation so  as  to  make  out  the  crime  of  larceny. 

[2]  Chlsholm  bought  two  cows  from  one 
Bowan,  who  lived  about  2^  miles  distant 
from  appellant  The  cows  were  turned  into 
the  range  by  Ohl^olm,  and  something  more 
than  a  month  later  they  disappeared  from 
the  range.  Chishaim  went  to  look  for  the 
cows,  and  as  he  passed  appellant's  house  he 
observed  one  of  his  cows  standing  out  in  the 
lane  next  to  appellant's  cow  pen,  with  her 
head  turned  towards  the  pen,  and  a  calf  was 
on  the  Inside  of  the  pen.  The  teats  of  the 
cow  showed  fbam  on  them  as  If  the  calf 
had  Jtist  been  sucking,  and  the  cow's  ears 
were  freshly  marked;  there  being  freshly 
dried  blood  on  the  ears  showing  that  the 
marks  were  fresh.    When  the  two  cows  Were 


tamed  out,  each  of  than  was  marked  in 
Rowan's  mark,  whidi  was  an  nnderblt  In 
the  right  ear,  and  the  mark  of  this  cow  was 
changed  to  an  nndezslope  In  the  left  ear 
and  a  crop  and  split  In  the  right  ear.  There 
was-  evidence  tending  to  show  that  the  mark 
in  which  the  cow  was  found  was  that. of  the 
appellant;  that  is  to  say,  that  his  mark  was 
an  underslope  in  the  left  and  a  crop  and  a 
split  and  an  underblt  in  the  right  He  un- 
dertook to  prove  by  his  own  testimony  and 
that  of  other  witnesses  that  It  was  his  moth- 
er's mark,  and  that  his  mark  was  an  under- 
slope in  the  right  and  a  crop  and  a  split  and 
an  underblt  in  the  left — the  same  marks,  ex- 
cept that  they  were  In  different  ears. 

Chlsholm  testified  that,  while  he  was  stand- 
ing looking  at  the  cow,  appellant  walked  up 
from  the  direction  of  his  mother's  house,  and 
that  he  (witness)  addressed  appellant,  say- 
ing, "Manuel,  I  see  my  cow  Is  here."  And 
appellant  replied,  "Tes,  Doctor,  is  that  your 
cow?"  He  stated,  also,  that  appellant  claim- 
ed that  his  children  had  driven  the  calf  in- 
fo the  lot  Witness  stated  that  he  called  a"?- 
pellanf s  attention  to  the  fact  that  the  cow 
was  freshly  marked,  and  that  appellant  re- 
plied: "Well,  Doctor,  she  has  been;  but  I 
didn't  do  It"  Witness  stated  that  he  then 
asked  appellant  about  the  other  cow,  and 
that  the  latter  replied  that  he  knew  the  cow, 
but  that  she  had  not  been  there  about  his 
place.  Witness  then  went  out  In  search  of 
the  other  cow,  and  the  dogs  started  her, 
and  she  ran  back  up  to  appellant's  bouse 
and  was  found  to  be  marked  the  same  as  the 
other  cow;  that  is  to  say,  that  the  mark  had 
been  changed  into  appellant's  mark. 

[3]  We  are  of  the  opinion  that  the  evidence 
is  sufficient  to  prove  the  taking  and  carry- 
ing away  of  the  cow  so  as  to  make  out  the 
complete  offense.  It  is  not  altogether  dear 
from  the  record  which  one  of  the  cows  the 
state  intended  as  the  subject  of  the  charge, 
and  there  was  no  question  raised  on  that 
point  below;  but  we  think  the  evidence  was 
sufficient  to  show  that  the  crime  was  com- 
plete as'  to  ^ther  one  of  the  cows.  All  the 
elements  of  the  offense  may  be  established 
by  circumstantial  evidence.  Fletcher  v. 
State,  97  Ark.  1,  132  S.  W.  918.  We  have 
held.  In  testing  the  legal  sufficiency  of  evi- 
dence, that  unexplained  possession  of  recent- 
ly stolen  property  is  sufficient  to  sustain  a 
conviction. 

The  incriminating  circumstances  are  that 
the  two  cows  disappeared  from  the  range 
and  were  both  found  at  or  near  appellant's 
house,  with  marks  freshly  changed  to  appel- 
lant's own  mark.  One  of  the  cows  was 
found  at  his  house  with  her  calf  in  the  lot, 
and  the  other  cow  ran  to  his  house  as  soon 
as  she  was  started  by  the  dogs.  The  two 
cows  were  running  together,  and  the  circum- 
stances show  that  they  were  both  kept  at 
appellant's  house.    We  think  that  those 
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ciimBtancea  are  saflSdent  to  establish  the 
fact  that  appellant  took  the  cows  up  from 
the  range  and  carried  or  drove  them  to  hla 
house  and  put  them  up  and  marked  them. 

The  state  had  the  right  to  prosecute  either 
tor  the  larceny  or  for  the  marking  with  in- 
tent to  steal. 

Judgment  affirmed. 


CHICAGO,  B.  I.  &  P.  BY.  CO.  et  aL  ▼. 

JONES.    (No.  6S.) 

(Supreme  Court  of  Arkansas.     June  10,  1916.) 

1.  Railboads  <e=>3ee<l)— Injubiks  on  Tback 

— SUFFICIXNCT    OF  EVIDENCE. 

In  suit  against  a  railroad  for  death  on  its 
track,  evidence  held  sufBcient  to  warrant  finding 
that  decedent  did  not  leave  the  track  from  the 
time  the  whistle  first  blew  for  a  station  until  be 
was  struck  by  the  train ;  that  he  was  walking 
upon  the  track  with  his  head  "drooped." 

(E!d.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  Si  1356.  1363;  Dec.  Dig.  <8s»398(l).] 

2.  RAII.B0AD8  cSs=»376(2)— IWJXJBT  OK  Tbaok— 
Duty  to  Tbespasseb. 

'  The  mere  fact  that  decedent  was  seen  by  the 
engineer  and  fireman  of  a  locomotive' walking 
along  the  track  half  a  mile  away,  where  he 
continued  until  he  was  struck  by  the  engine, 
did  not  render  the  road  liable,  as  decedent  under 
the  circumstances  was  a  trespasser  to  whom 
the  road  owed  no  duties  until  his  employes  dis- 
covered, or  by  the  exercise  of  ordinary  care  could 
have  discovered,  that  he  was  in  a  perilous  situa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  1276;  Dec.  Dig.  «=>376(2).] 

3.  Railboads  $=»376(1)— Injubieb  on  Tback 
— Nbolioenck. 

Where  decedent  walking  along  the  railroad 
track  had  nothing  in  his  appearance  indicating 
that  be  would  not  get  oS,  which  he  did  in  fact, 
the  engineer  and  fireman  of  the  road's  locomo- 
tive were  not  negligent  in  failing  to  sound  the 
alarm  or  slow  down  or  stop  the  train  to  prevent 
injury  to  decedent. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1275,  1278;   Dec  Dig.  «=»376a).) 

4.  Railboads  <S=»400(1)— Injubies  ok  Tback 
— Question  fob  Jury. 

In  an  action  against  a  railroad  for  death 
on  a  track,  whether  plaintiff's  witness  could 
have  seen  that  decedent  was  walking  with  his 
head  down,  so  that  be  did  not  see  the  train,  was 
for  the  jury. 

[Ed.  Note.— PV>r  other  cases,  see  Railroads, 
Cent  Dig.  §|  1365,  1367;  Dec.  Dig.  «=»400(1).] 

6.  Railboads  ®=>398(1)— Injubies  on  Tback 

— NeOUGKNCE— SUKFICIENCY  OF  EviDENCK. 

In  an  action  against  a  railroad  for  death  on 
its  track,  evidence  held  sufficient  to  warrant  jury 
In  concluding  that  decedent  was  oblivious  of  the 
rapidly  approaching  train,  and  that  the  road's 
servants  discovered,  or  might  have  discovered, 
his  condition  by  the  exercise  of  ordinary  care  in 
time  to  have  prevented  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  f{  1366, 1363 ;  Dec.  Dig.  «=>39S(1).] 

6.  Railboads  ^=>890— Injitbiks  on  Tback— 
LiABiuTT  OF  Road. 
Where  decedent  walked  on  a  railroad  track 
toward  the  road's  train  unaware  of  its  approach 
or  incapable  of  caring  for  himself  and  avoiding 
danger,  and  the  engineer  saw  him  and  by  keeping 
a  constant  lookout  should  have  discovered  his 
condition  and  danger  in  time  to  have  warned 
him  of  the  approach  of  the  train  or  to  have 


stopped  it  by  the  use  of  ordinary  care,  which 
be  negligently  failed  to  do,  the  road  was  liable, 
though  decedent  was  wrongfully  on  the  track 
and  guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §(  1324,  1325;   Dec.  Dig.  «=9390.} 

7.  Railboads  «=»376(1)— Injukhs  ok  Tkack 
—Duty  of  Road. 

Where  decedent  was  walking  on  or  near  a 
railroad  track  toward  an  approaching  train 
apparently  aware  of  its  approach,  there  was 
no  duty  on  the  part  of  the  operatives  of  the 
train  to  sonnd  any  alarm,  or  attempt  to  stop  or 
slow  down  until  it  was  apparent  that  decedent 
did  not  know  the  train  was  coming,  or,  knowing 
that  had  determined  upon  putting;  himself  in  its 
way  or  was  incapable  of  appreciating  the  dan- 
ger and  avoiding  it 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  127S,  1278 ;   Dec.  Dig.  <S=s>376(l).] 

8.  TbIAL    «S»260(1)— iNSTBUOnONB    Albeady 
GiTBN. 

Prayers  for  instructions  fully  covered  by 
charges  given  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  661;  Dec.  Dig.  «s»2aO(D.] 

Appeal  from  Circuit  Court,  Perry  County ; 
Robt.  J.  Lea,  Judge. 

3ult  by  R.  A.  Jones,  administrator,  against 
the  Chicago,  Rock  Island  &  Pacific  Railway 
Company  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Judgment  nf- 
tirmed. 

This  was  a  suit  Institated  by  the  appel- 
lee, as  administrator  of  tbe  estate  of  T.  W. 
Edmoodson,  deceased,  against  the  appellants, 
to  recover  damages  for  the  benefit  of  the 
widow  and  next  of  kin  for  the  alleged  negli- 
gent killing  of  Edmondson. 

The  complaint  alleged  that  Edmondson  was 
walking  on  the  track  of  appellant  along  a 
pathway  which  was  a  regular  and  customary 
pathway  for  pedestrians ;  that  -  appellant's 
train  was  in  charge  of  Michael  Mann,  as  en- 
gineer, who  suddenly  and  violently  ran  the 
train  upon  Edmondson,  killing  him;  that  the 
killing  was  the  result  of  a  failure  of  Mann 
and  other  employes  on  the  train  to  keep  a 
lookout  as  required  by  the  statute;  that  if 
such  lookout  had  been  kept  they  could  have 
discovered  Edmondson's  perilous 'situation  on 
the  track  In  time  to  have  avoided  killing  him. 
The  appellant  denied  the  allegations  of  neg- 
ligence and  set  up  the  defense  of  contribu- 
tory negligence. 

The  testimony  on  behalf  of  the  appellee 
tended  to  show  that  Edmondson,  on  the 
morning  of  the  killing,  was  intoxicated;  that 
he  had  his  gun  and  shelhj,  and  in  this  con- 
dltion  was  walking  upon  apptilant's  track  go- 
ing west  from  the  town  of  Houston ;  that  ap- 
pellant's track  west  from  the  town  of  Hou»' 
ton  was  straight  for  about  a  mile.  The  at- 
tention of  a  witness  was  attracted  by  the 
blowing  of  the  train  whistle  for  the  station 
before  the  train  came  in  sight  Witness  ob- 
served Edmondson  walking  on  the  track  to- 
wards the  west  The  train  was  approaching 
him  and  got  so  close  to  him  that  it  tlirew  a 
shadow  over  Edmondson,  and  witness  could 
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not  see  bim;  bat  fklmoet  immediately  after- 
wards he  saw  Urn  go  up  In  tbe  air.  E!d>- 
mondson  was  on  the  mound  between  the  rails 
Just  before  he  was  atrqcli.  Witness  had  be«i 
watching  him  for  some  time  before  be  was 
hit  and  did  not  see  him  BtH>  off  of  the  track 
before  he  was  struck.  SSdmondsoD  was 
about  a  half  mile  west  of  the  d^^t  when  he 
was  hit,  and  tbe  track  was  clear  for  half  a 
mile  beyond  where  Bdmondaon  was.  The 
track  at  that  point  was  downgrade  towards 
Houston.  Witness  did  not  hear  any  ringing 
of  a  bell  or  any  alarm  whistle  until  the  back- 
up whistle  after, the  accident  oocorred.  It 
was  a  little  hasy  that  morning,  and  the  wind 
was  blowing;  but  witness  could  see  the  man 
on  tbe  track.  Tbe  only  whistle  that  witness 
heard  was  ttie  station  whistle.  Witness  did 
not  obaeire  any  indieatlons  that  Bdmond- 
■on  was  aware  of  the  approadi  of  tbe  train. 

Another  witness  for  the  appellee  testified 
that  he  was  at  the  depot  on  the  platform  at 
Houston  and  witnessed  tbe  accident  in  which 
Bdmondson  was  killed.  He  saw  Bidmondson 
walking  iq>  the  track,  and  as  the  train  ap- 
proached him  witness  watched  him  more 
dooely,  and  continued  to  watch  him  until 
he  was  hit.  IBdmondson  was  "walking  along 
op  tbe  track .  with  bis  bead  down."  He  ner- 
er  got  out  from  between  tbe  rails  from  the 
time  witness  first  saw  bim  untU  he  was 
gtmck.  Witness  heard  tbe  train  whistle  for 
the  station  before  it  came  in  sight.  Witness 
could  see  sometUng  like  three-quarters  of  a 
mile  tq>  the  track.  The  train  did  not  vHilstle 
after  it  whistled  for  the  station  until  is 
sonnded  three  back-up  whistles  after  tbe  ac- 
cident occurred.  Eklmondson  did  not  seem  to 
be  aware  of  the  danger.  Just  before  he  was 
Btmck,  or  about  the  same  instant,  he  seemed 
to  get  a  little  to  tbe  right  No  bell  was 
ringing.  Witness  watched  Edmondson  all 
the  time  after  the  train  came  in  sight,  and 
he  remained  on  the  track  until  be  was  killed; 
Witness'  attention  was  attracted  to  the  "con- 
dition be  (Edmondson)  was  walking."  Wit- 
ness "thought  be  was  sick,  or  that  something 
was  the  matter."  Witness  could  not  see 
"whether  he  bad  bis  hat  pulled  down  over 
his  eyee,  bat  oonld  see  be  bad  his  head 
drooped." 

It  was  shown  that  the  people  usually  walk- 
ed along  tbe  center  of  the  track  at  this  point; 
that  such  was  tbe  custom.  They  could  walk 
along  the  side  of  tbe  track  if  they  wanted  to. 
One  witness  testified  that: 

"West  from  the  point  where  Edmondson  was 
■tmck  there  is  a  straight  nuobstructed  view  for 
•boot  half  a  mile.  There  is  nothing  to  keep  the 
engineer  from  seeing  a  man  coming  np  the  track. 
The  track  is  straight  for  a  mile  west  of  the 
depot 

There  was  testimony  tending  to  show  that 
when  ESdmondson  was  struck  he  was  carried 
from  40  to  45  feet 

The  testimony  at  the  englner  and  fireman, 
who  were  on  tbe  train  at  the  time  Edmond- 
son was  killed,  tended  to  show  that  they 
saw  a  man  coming,  np  the  center  ot  tbe 


track  before  the  wUstle  was  blown  f<w  the 
station.  They  got  in  about  two  telegraph 
poles  from  the  man,  and  started  to  blow  tbe 
whistle,  when  the  man  stepped  off  of  the 
track.  Tbe  engineer's  view  was  then  cut 
off  by  his  engine;  he  had  a  large  boUer>  In 
a  second  after  the  engineer  lost  sight  of  the 
man,  the  fireman  said  to  him :  "Stop  I  That 
man  started  to  walk  over  the  engine."  The 
engineer  put  on  the  emeiKeocy  and  stopped 
as  qidck  as  he  could.  His  train  went  about 
800  or  900  feet  before  it  stopped.  When  be 
first  saw  the  man  on  the  tracks  he  was  some- 
thing like  four  telegraph  poles  ahead  of 
the  engine,  and  as  the  engine  approached 
him  he  stepped  off  on  tbe  fireman's  side,  and 
did  not  get  back  on  the  track  until  after  the 
view  of  the  engineer  was  cut  oB  by  his  en- 
gine. Theenglneerdldnot  know  that  be  was 
struck  until  bis  flreman  Jumped  down  and 
threw  up  his  bands.  The  man  was  walking 
towards  the  engine,  and  theee  was  nothing 
in  bis  appearance  to  indicate  that  he  would 
not  get  off,  and  he  did  get  off. 

The  fireman  testified: 

"When  we  got  about  two  pele  lengths  from 
bim,  or  maybe  three,  he  stepped  out  from  be- 
tween tbe  rails  and  got  down  from  the  ends  of 
the  ties.  When  we  got  down  closer,  he  i;ot  over 
further  to  the  bonk,  and,  just  befote  we  got 
to  him,  he  took  two  or  three  steps  up  towards 
tbe  ties,  and  the  pilot  beam  hit  turn.  We  were 
just  two  or  three  steps  from  him,  right  on  him, 
when  be  stepped  In  front  of  the  train.  He  had 
bis  face  towards  ns,  looking  np  the  track." 

The  court  instructed  the  Jury: 

"If  you  find  froih  the  evidence  that  the'  deceas- 
ed wSs  walUac  on  the  track  of  tbe  defendant 
railway  company  towards  the  train,  and  that 
he  was  unaware  of  its  approach,  or  was  incapable 
from  any  cause  of  caring  for  himself  and  avoid- 
ing the  danger,  if  any,  and  was* in  a  perilous 
position,  and  if  yon  find  Uiat  the  engineer  in 
charge  of  the  engine  saw  him  on  the  track,  and, 
by  keeping  a  constant  lookoat  ahead,  should 
have  discovered  his  perilous  condition  and  dan- 
ger in  time,  by  the  use  of  ordinary  care  and 
prudence,  to  have  warned  him  of  the  approach, 
or,  if  necessary,  to  have  stopped  the  tram,  and 
could  have  prevented  the  injury,  and  that  he 
negligently  and  carelessly  failed  to  do  so,  and 
that  by  reason  thereof  deceased  was  injured  and 
death  resulted,  •  •  •  the  verdict  wlU  be  for 
the  plaintiff,  even  thongh  yon  find  the  deceased 
was  wrongfully  on  said  trade  and  guilty  of  neg- 
ligenoe  on  his  part" 

And  tbe  court,  at  tbe  request  of  appellant 
instructed  the  Jury  to  the  effect  that  if 
Edmondson  was  walking  on  or  near  the  rail- 
road track  towards  the  approaching  train 
and  apparently  aware  of  its  approach,  there 
was  no  duty  on  the  part  of  tbe  operatives  of 
the  train  to  sound  any  alarm,  nor  to  attempt 
to  stop  tbe  train,  or  cause  it  to  slow  down, 
until  such  time  as  it  became  apparent  that 
tbe  deceased  did  not  know  that  the  train  was 
coming,  or,  knowing  that  bad  determined  up- 
on putting  himself  in  the  way  of  tbe  train 
for  the  purpose  of  letting  it  strike  him,  or 
was  incapable  from  any  cause  of  appreciat- 
ing the  danger  and  avoiding  it  And,  fur- 
ther, that  if  Edmondson  stepped  off  of  tbe 
railroad  track  and  was  walking  in  a  place 
where  he  would  not  be  struck  by  the  train  as 
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It  passed  blm,  and  that  just  as  the  train 
reached  the  point  where  be  was  walking  he 
stnmbled  or  stepped  close  enough  to  get 
struck  hy  the  engine,  and  thus  was  killed,  nei- 
ther the  defendant  Mann  nor  the  railway 
company  was  liable,  and  their  verdict  should 
be  in  favor  of  both  the  defendants.  And, 
further,  that  neither  the  railway  company 
nor  Mann,  the  engineer,  was  liable  if  Mann 
acted  as  an  ordinarily  prudent  person  would 
have  acted  under  the  circumstances  after 
seeing  Bdmondaon  on  the  track  coming  to- 
wards the  train.    And,  further: 

"The  mere  fact  that  the  deceased,  Edmond- 
sou,  was  struck  and  killed,  does  not  entitle  the 
plaintiff  to  a  verdict  at  your  hands ;  but,  before 
either  of  the  defendants  is  held  liable,  the  en- 
gineer must  have  been  ^ilty  of  negligence  as 
defined  in  these  instructions." 

The  court  reused  to  give  appellants' 
prayer  for  a  directed  verdict  In  their  ffevor. 
The  court  also  refused  appellants'  prayers 
to  the  effect  that  appellant  railway  com- 
pany's engineer  and  fireman  were  under  no 
duty  to  stop  tbe  train  or  check  its  speed  or 
sound  tbe  alarm  because  they  discovered  a 
person  walking  on  or  near  the  railroad 
track;  that  they  had  a  right  to  presume 
that  such  person  would  get  out  of  the  way 
of  the  train  without  danger  to  himself,  and 
to  act  on  this  assumption ;  and  that  the  de- 
fendant would  not  be  liable  for  any  failure 
on  thie.  part  of  the  operatives  to  stop  tbe 
train'  <a  sound  a  warning  unless  such  opera- 
tives discovered,  la  time  to  have  avoided  the 
accident,  that  the  deceased  did  not  know  tbe 
train  was  coming  or  that,  knowing  it,  he 
determined  to  put  himself  in  the  way  of  the 
train. 

From  a  Judgment  in  favor  of  the  appellee, 
this  ai%>eal  has  been  duly  prosecuted. 

Thos.  S.  Buzbee  and  H.  T.  Harrison,  both 
of  Little  Rock,  for  appellants.  T.  N.  Robert- 
son, of  Little  Rock,  and  B.  H.  Timmons,  of 
Perry,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  testimony  of  appellant's 
engineer  and  fireman  shows  that  they  were 
keeping  a  lookout,  and  that  they  saw  Ed- 
mondson  on  the  track,  but  that  he  left  the 
track,  and  then  again  stepped  upon  it  so  sud- 
denly that  they  did  not  have  time,  after  do- 
ing all  In  their  power  to  stop  tbe  train,  to 
prevent  the  same  from  killing  Bdmondson. 
But  tbe  testimony  on  the  part  of  appellee 
warranted  the  Jury  in  finding  that  Edmond- 
son  did  not  leave  the  track  from  the  time 
the  whistle  first  blew  for  the  station  until 
he  was  struck  by  the  train;  that  he  was 
walking  upon  the  track,  with  his  bead 
"drooped." 

If  Edmondson  did  not  leave  the  track  from 
the  time  appellee's  witnesses  discovered  him 
walking  on  the  same  until  he  was  struck  by 
the  train,  then  the  engineer  and  fireman 
saw,  or  could  have  seen,  his  perilous  situa- 
tl<ni  In  time,  by  the  exercise  of  ordineiry 
care»  to  have  prevented  Injury  to  him,  for  the 


witneeses  for  aiqpellee  testified  that  their 
attention  was  drawn  by  tb»  whistling  of  the 
train  for  the  station,  when  they  noticed  that 
there  was  a  man  walking  on  the  track  ap- 
proaching the  train ;  that  the  whistle  sound- 
ed before  they  could  see  the  train ;  and  that 
when  the  train  came  In  full  view  Bdmondson 
was  about  half  a  mile  from  It.  Therefore, 
if  the  testimony  of  the  witnesses  for  the  ap- 
pellee was  true,  the  engineer  and  fireman 
saw,  or  by  the  'exercise  of  .ordinary  care 
could  have  seen,  Bdmondson  upon  the  track 
In  ample  time  to  have  avoided  injuring 
him  if  he  had  remained  ou  the  track ;  yet 
they  say  that  he .  left  >  tbe  track  and  re- 
turned to  it  so  suddenly  that  It  was  impos- 
sible for  them  to  have  prevented  killing  blm. 

[2]  It  will  thus  he  seen  that  tliere  was  a 
sharp  conffict  in  the  evldenoe  as  to  whether 
Bidmondson  left  the  track  at  aU  after  he 
was  seen  by  the  engineer  and  fireman,  and 
the  Jury  were  warranted  lu  finding  that  he 
did  not  leave  tbe  tirack.  Therefore,  giving 
the  evidence  its  strongest  probative  force  in 
favor  of  the  appellee,  it  mufit  bis  accepted  as 
an  established  fact  that  Bdmondaon  was 
seen,  or  could  have  been  seen,  by  the  engi- 
neer and  fireman  for  a  distahce  of  half  a 
mile  walking  upon  appellant's  track,  and 
that  be  continued  on  tbe  trbek  until  be  was 
struck  by  the  engine.  Nevertheless  this  fad: 
alone  would  not  render  the  appellant  Uable, 
for  in  walking  upon  iMppellant's  track  Bd- 
mondson, under  the  <>lrcuni8tawie%  was  a 
trespasser,  and  appelant  owed  him  no  duty 
until  its  employfe  dlscaverea>  or  by  the  exer- 
cise of  ordinary  care  could  have  discovered, 
that  he  was  in  a  periloua  altuatton. 

[3]  Appellant's  engineer  and  fireman  tes- 
tified that  there  was  noUilng  in  Bdmond- 
son's  appearance  to  indicate  that  he  would 
not  get  off  of  tbe  track,  and  that  he  did  get 
off,  and,  if  this  testtmony  were  true,  of 
course  appellant's  servants  were  not  negli- 
gent In  falling  to  sound  tbe  alarm,  or  slow 
down,  or  stop  tbe  train  in  order  to  bave  pre- 
vented tbe  injury.  But  here  again  there  was 
a  sharp  conflict  In  the  evidence,  llie  tes- 
timony of  a  witness  on  behalf  of  tbe  ap- 
pellee was  that  Bdmondson  was  "walking 
along  up  the  track  with  his  head'  down"; 
that  he  had  his  head  "drooped."  Witness 
thought  from  this  that  he'  was  sick,  or  some- 
thing was  the  matter. 

[4-7]  Counsel  for  tbe  appellant  contends 
that  this  testimony  was  contrary  to  tlie  phys- 
ical facts  and  should  not  have  been  believed 
by  the  jury  In  contradiction  ^f  the  testimony 
of  appellant's  witnesses  to  the  effect  that 
Bdmondson  was  walking  with  lila  eyes  <^>en 
right  in  the  face  of  the  advancing  train,  and 
In  contradiction  of  the  testimony  to  the  ef- 
fect tbat  be  bad  good  eyes  and  ears,  and 
therefore  must  have  been  aware  of  Us  dan- 
ger. But  we  cannot  say  as  a  matter  of  law 
that  It  was  impossible  for  the  appellee's  wit- 
ness to  bave  seen  that  Bidmondson  was  walk 
Ing  with  his  head  down,    mua  was  a  ques- 
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tlon  for  the  jarr.  Accepting  the  ;teatlmoB7. 
of  tlilB  wltnesa  on  bdialf  of  the  appellee, 
tbe  Jury  were  warranted  In  concluding  that 
Cdmondaon  was  obUrlpus  of  tbe  rapidly  ap- 
proaching train,  and  that  thp  appeUajit's 
serranta  discovered,  or  might  have  dlBCOver- 
ed,  his  condition  by  the  exercise  of  ordinary 
care  in  time  to  have  prevented  tbe  iolury. 
These  were  issues  of  fact,  and  they  were 
submitted  under  Instructions  which  correctly 
declared  the  law  as  announced  In  many  de- 
cisions of  this  court.  See  Railway  Co.  ▼. 
Wllkerson,  48  Ark.  613;  Memphis,  Dallas  & 
Gulf  By.  Co.  V.  Buckley.  99  Ark.  422,  138  S. 
W.  965,  and  cases  cited;  St  h.,  I.  M.  &  S. 
By.  Co.  V.  Scott,  102  Ark.  417-421,  144  S.  W 
917;  St.  L.  &  S.  F.  By.  Co.  v.  Newman,  105 
Ark.  284-288,  289,  ISl  S.  W.  255;  St.  U,  I. 
M.  ft  S.  By.  Co.  V.  Morgan,  107  Ark.  202, 
218,  210,  154  S.  W.  618. 

[I]  Appellant's  prayers  for  Instructions 
which  the  court  refused  were  fully  covered 
by  those  given. 

The  Judgment  is  therefore  correct,  and  it  Is 
affirmed. 


ROBEBTSON  et  al.  v.  JOHNSON.    <N».  63.) 
(Supreme  Court  of  Arkansas.    Jujm  12,  1016.) 

1.  Taxation  «=>534  —  Tax  Sales  Void  fob 
mistakje  of  collectob. 

An  attempt  to  pay  taxes,  made  is  good  faith 
by  landowner  or  his  agent  and  frustnited  hy  mia- 
take,  negligence,  or  other  fault  of  tbe  collector, 
renders  tbe  subseanent  sale  of  land  for  nonpay- 
ment of  taxes  void. 

[EM.  Note.— For  other  cases,  see  luxation, 
Gent.  Dig.  i  990;   Dec  Dig.  «=>634.] 

2.  Taxation  «=s>530  —  Patment  o»  Taxes  — 
Mistake  of  Ooixxotob— Effect  on  Tax 
Saues. 

Where  agent  of  landowner  paid  taxes  at 
collector's  office  and  took  receipt  from  iicrson 
in  charge,  it  being  shown  by  testimony  of  collec- 
tor and  hia  depnty  that  at  times  they  left  an- 
other person  in  charge  with  authority  to  collect 
taxes  and  issue  receipts,  held  payment  was  maUo 
to  collector,  and  mistake  of  Jcscription  in  issu- 
ing the  receipt,  resulting  in  the  sale  of  lands  for 
taxes,  rendered  the  tax  sale  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  M  986,  «88;    Dec.  Otg.  «s»530.] 

3.  Taxation  e=>680— Tax  Sales— Vacation - 
Mistake  or  Coixectob. 

A  tax  sale  of  lands,  caused  through  mis- 
take of  the  collector  in  crediting  the  payment  of 
taxes  to  the  wrong  description,  will  be  set  aside, 
notwithstanding  the  failure  of  the  collector  to 
collect  the  penalty  prescribed  by  Acts  1900,  p. 
783,  {  1,  for  failure  to  pay  taxes  within  30  days 
after  the  first  Monday  In  October. 

[Ed.  Note.— 4"'or  other  eases,  see  Taxation, 
Cent.  Dig.  8S  986,  988;   Dea  Wg.  «=>580.] 

Apiteal  from  Ml4SiS6lppl  Obanoeiy  Court; 
C  D.  Frierson,  Chancellor. 

Action  by  David  F.  Johnson  against  J.  T. 
Robertson  and  others.  Judgment  for  plaln- 
tlfr,  and  defeadanta  appeaU  Affirmed. 

W.  D.  Oravette,  of  BlytherlHe,  for  appel- 
lants. P.  A.  Lasley,  of  Blytheville,  tor  ap- 
pellee. 


HABT,  J.  This  actton  w«8  iiwtitated  ta 
the.  chancery  court  hy'  appellee  against  app«dr 
lants  under  section  1  of  Act  262  of  the  Acts 
at  1909.  The  •hlect  of  the  suit  was  to  va- 
cate and  set  aside  a  decree  ordering  the  land 
sold  for  the  nanpaymant  of  levee  taxefl,  upon 
the  ground  that  the  owner  had  paid  the  taxes 
OB  the  land  for  th«  year  for  which  it  was 
sold.  The  material  facts  are  as  follows: 
The  appellee,  D.  V.  Johaaop,  a  resident  of 
tbe  state  of  IlUnois,  In  December,  1900,  pur- 
diased  for  the  sum  of  $2,400  tbe  N.  %  of  the 
N.  E.  ^  of  section  19,  township  16  north,  of 
range  11  east,  containing  80  acres,  in  Mlssia- 
sippl  county,  Ark.  He  at  once  went  into  pos- 
session of  the  land  through  his  tenants,  and 
is  still  in  possession  of  it.  J.  B.  Fields,  a 
resident  of  MisslfisJppi  county,  was  hU  agent, 
and  paid  taxes  on  the  laud  for  htm.  On 
November  16,  1911,  Fi^ds  went  to  the  of- 
fice of  the  collector  and  notified  the  person 
in  charge  of  the  office  that  he  wished  to  pay 
the  levee  taxes  on  Johnson's  land  in  sec- 
tion 19,  and  the  person  in  charge  of  tbe  of- 
fice gave  him  a  receipt  on  the  regular  printed 
form  used  by  the  collector,  but  in  it,  by  mis- 
take, descrit)ed  the  land  as  the  south  half  in- 
stead of  the  north  h&lf  of  the  section.  Fields 
paid  to  the  person  in  charge  of  tbe  office  tbe 
amount  «f  taxes  whlcta  he  stated  was  due  on 
tbe  land.  Johnson  bad  no  other  land  in  said 
section  19  or  in  Mississippi  county.  Fields 
testified  that  be  told  the  person  in  charge 
of  tbe  collector's  office  that  be  wanted  to  pay 
the  levee  taxes  on  his  own  land  and  on  that 
of  Mr.  Johnson,  and  that  iie  does  not  think 
he  told  him  the  numbers  ot  the  land,  but 
is  positive  be  told  the  particular  section  tbe 
land  was  In.  The  collector  and  bis  deputy 
both  testified  that  the  receipt  was  not  in 
their  handwriting  but  they  etoted  that  tbe 
receipt  was  on  the  rec^ular  printed  form  used 
by  them  in  collecting  levee  taxes,  and  that 
sometimes  they  left  other  parties  in  diarge 
of  the  office,  with  authority  to  issne  receipts 
and  collect  the  levee  taxes.  Tbe  lands  of 
Johnson  were  returned  as  delinquent,  and 
proceedings  were  had  under  the  statute  to 
collect  the  taxes  by  suit.  B.  A.  Nelson  be- 
came the  purchaser  at  the  sale,  and  subse- 
quently a  deed,  prcverly  acknowledged  by 
the  commissioner  appointed  to  sell  the  land 
under  the  decree,  was  executed  and  .presented 
to  the  chancellor,  who  examined  and  ap- 
proved the  same.  Tbe  deed  from  the  commia- 
.sionecto  tbe  tax  parchaser  was  duly  record- 
ed. Subsequently  Nelson  sold  tbe  land  to  J. 
T,  Bobertson.  JE^iertson  paid  part  of  the 
purchase  money  in  cash,  and  gave  his  note 
for  a  part  of  it.  Nelson  tranaferred  the 
note,  to  J.  »',  Wilbite.  Johnson  Instituted 
this  action  In  tbe  ctaanceay  court  within 
three  years  after  the  rendition  of  the  final 
decree  In  the.  spit  to  collect  the  delinquent 
taxes  against  bis  land,  and  Bobertson, 
Nelaon,  and  Wilbite  are  all  made  parties  to 
tbe  action.    Nelson  executed  a  warranty  deed 
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to  Robertson  for  the  land.  The  chancellor 
found  that  Nelson  was  flnandally  able  to 
carry  out  his  warranty  contained  In  his  deed, 
and  was  also  of  the  opinion  that  the  sale 
for  the  nonpayment  of  taxes  made  by  the 
commissioner  should  be  set  aside  becaiuse  the 
taxes  had  been  paid  by  the  agent  of  John- 
son. A  decree  was  therefore  entered,  cancel- 
ing the  tax  sale  and  divesting  out  of  the 
defendants  any  Interest  in  the  land  and  vest- 
ing the  title  thereto  in  the  plaintiff.  It  was 
also  decreed  that  the  plaintiff  pay  the  costs 
of  the  actlob  and  reimburse  Nelson  the 
amount  of  the  purchase  price  paid  by  him 
for  tb6  land,  together  with  6  per  cent.  Inter- 
est thereon  from  the  date  of  the  purchase 
The  defendants  have  appealed. 

[1]  It  is  the  settled  rule  in  this  state  that 
an  attempt  to  pay  taxes,  made  in  good  faith 
by  the  landowner  or  his  agent,  and  frustrat- 
ed by  the  mistake,  negligence,  or  other  fault 
on  the  part  of  the  collector,  renders  the 
subsequent  sale  of  the  land  fcfr  the  nonpay- 
ment of  taxes  void.  Hickman  v.  Kempner, 
35  Ark.  605;  Gnnn  v.  Thompson,  70  Ark. 
500,  68  S.  W.  261;  Scroggln  v.  Ridling,  92 
Ark.  630,  121  S.  W.  1053;  Knauff  v.  National 
Cooperage  &  Woodenware  Co.,  99  Ark.  137, 
137  S.  W.  823. 

[2]  It  is  insisted  by  counsel  for  the  de- 
fendants that  in  the  first  place  the  payment 
was  not  made  to  the  collector  or  his  deputy. 
The  payment  was  made  by  the  duly  authoriz- 
ed agent  of  Johnson.  He  went  to  the  col- 
lector's ofilce  and  paid  the  taxes  to  the  per- 
son left  in  charge  of  the  tax  books,  and  re- 
ceived a  receipt  on  the  regular  printed  form 
used  by  the  collector.  While  the  collector 
and  his  deputy  testified  that  the  receipt  was 
not  in  their  handwriting,  they  admitted  that 
at  times  they  left  another  person  in  charge  of 
the  office,  with  the  power  to  collect  taxes  and 
issue  receipts  therefor.  Under  these  cir- 
cumstances we  think  the  payment  was  made 
to  the  collector. 

[3]  It  is  next  insisted  that,  the  payment 
having  been  made  on  November  15th,  the  col- 
lector could  not  receive  the  taxes  without 
the  penalty,  and  that,  no  penalty  having 
been  paid  by  the  plaintiff,  there  could  be  no 
valid  payment  of  the  taxes.  It  is  true  that 
under  Act  262  of  the  Acts  of  1909  (Acts  of 
1909,  p.  783)  the  collector  is  required  to  pro- 
ceed to  collect  the  assessments  oa  the  first 
Monday  of  October  in  each  year,  and  if  said 
assessments  are  not  paid  within  30  days,  a 
penalty  of  25  per  cent,  shall  at  once  attach 
for  such  delinquency.  While  the  30  days  had 
expired  on  November  15th,  and  the  penalty 
had  attached,  still  the  collector  was  author- 
ized to  receive  the  taxes.  The  tax'  books 
properly  made  out  and  duly  certified  to  the 
collector  constituted  his  warrant  for  the  col- 
lection of  taxes.  The  collector  was  the  legal 
custodian  of  the  tax  books,  which  contained 
a  correct  description  of  all  the  lands  In  his 
county  and  the  amount  of  taxes  assessed 


against  them.  The  collector  Is  supposed  to 
familiarize  himself  with  the  numbers  and 
descriptions  of  the  lands  in  his  county.  It 
is  his  duty  to  inform  the  landowner  of  the 
amount  of  taxes  and  penalty  against  his 
land,  and  it  is  not  rig^t  for  an  error  or  mis- 
take on'  the  part  of  the  collector  in  this  re- 
ject to  aid  in  depriving  the  owner  of  his 
land.  Here  the  landowner  by  his  agent  went 
to  the  ofilce  of  the  tax  collector  and  offered 
to  pay  him  all  the  taxes  assessed  against  his 
land.  He  told  the  pers<»i  in  charge  of  the 
ofilce  and  of  the  tax  books  the  section  In 
which  the  land  was  situated.  The  lands 
were  assessed  in  the  name  of  the  owner,  and 
the  tax  books  showed  this  fact  He  paid  the 
amount  demanded,  and  by  mistake  of  the  col- 
lector, the  amount  was  credited  to  an  ad- 
joining tract.  The  landowner  did  all  that 
was  required  of  him.  He  made  a  bona  fide 
attempt  to  pay  all  the  taxes  assessed  against 
his  land,  and  his  acts,  under  the  circum- 
stances, should  stand  as  the  equivalent  of 
actual  payment  This  is  in  application  of 
the  principles  decided  in  our  own  cases  cited 
above  and  of  the  almost  universal  rule  which 
substitutes  a  tender  for  performance  when 
the  tender  Is  frustrated  by  the  act  of  the 
party  entitled  to  performanca  It  was  the 
official  duty  of  the  person  in  chorge  of  the 
collector's  office  to  have  stated  to  Fields,  who 
applied  on  behalf  of  Johnson,  in  good  faith, 
to  pay  all  the  taxes  on  the  land,  the  entire 
amount  of  all  the  taxes  and  penalty  against 
it.  The  failure  of  Johnson  under  these  cir- 
cumstances to  pay  the  penalty  was  not  his 
fault,  but  its  nonpayment  was  owing  to  the 
mistake  or  failure  of  the  collector  to  perform 
his  duty.  For  these  reasons  we  hold  tbnt 
the  plaintiff  was  entitled  to  the  relief  granted 
him  by  the  chancellor.  See  Bray  &  Choate 
Land  Co.  v.  Newman,  92  WU.  271,  65  N.  W. 
494;  Laird  v.  Hlester,  24  Pa.  452. 

The  law  and  equities  are  all  with  the  plain- 
tiff, and  the  decree  will  be  affirmed. 


WILSON  V.  STATE.     (No.  77.) 
(Supreme  Court  of  Arkansas.    June  18,  1916.) 

1.  Intoxicating  Liquobs  <&=»236(ll)-t-CRnn- 

NAL    PbOSBCDTIONS— BVIDBNOE— SumClBK- 

or. 

In  prosecutions  for  illegal  sales  of  intoxicat- 
ing liquors  a  felony,  where  two  witnesses  testi- 
fiM  in  each  case  to  a  sale,  evidence  held  suffi- 
cient to  support  a  conviction. 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  gj  313-315;  Dec  Dig.  ®=» 
236(11).] 

2.  Criminal  T>aw  «=s742(1)  —  Tbiai.  —  Ques- 
tion FOB  Jury. 

In  a  criminal  case  the  credibility  of  a  wit- 
ness is  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  1719;   Dec  Dig.  «:3742(1).] 

3.  CanoNAi,  Law  «=>607(1)  —  EvinsNOE  — 
Testimony  of  Accomplices— Statute. 

Under  Kirby's  Dip.  §  2384,  providing  that 
conviction  cannot  be  had  in  case  of  felony  upon 
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the  testimony  of  an  accomidice  niileM  oAnobo- 
rated  b;  other  evidence  and  the  corroboration, 
is  not  sufficient  if  it  merely  shows  that  the  of- 
fense was  committed,  where  a  witness  assisted 
icctiBed  in  the  purchase  of  intoxicating  liquors, 
confining  liis  piarticipation  in  the  transaction 
exclusively  to  uie  buying  and  not  to  the  selling, 
he  is  not  guilty  of  any  oSense,  and  is  not  an  ac- 
complice in  the  sale. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1082,  1084,  1087,  1091, 
1095;  Dec  Dig,  «s»50T(l).] 

i  Gdiuiifu.  Law  <s=»1206(1>— PTnnBHiiBin>-- 

CossimniioNAij  Law. 
Acts  1915,  p.  98,  8  2,  prohibiting  the  manu- 
facture, sale,  or  giving  away  of  Intoxicating 
liquors,  and  section  S,  making  a  violation  of  the 
act  a  fdony,  imposing  a  penalty  of  imprison- 
ment in  the  state  penitentiary  for  one  year,  and 
that  no  court  shall  suspend  a  sentence  or  permit 
a  plea  of  guilty  to  be  entered,  and  continue  the 
cause  for  a  second  offense,  are  not  unconstitu- 
tional as  not  providing  varying  degrees  of  pun- 
ishment, since  the  Legislature  has  the  authority 
to  define  a  fixed  punisnment 

[Ed.    Note.— For   other    cases,    see   Criminal 
Law.  Cent.  Dig.  |S  8271-3273,  8276;  Dec.  Dig. 
«=1206a).] 
5;  CoNHTiruTxoiTAi.  LAW  «=s>fiB— LseiaLAimi 

Pq,WK]ia  —  Broboaohmkmt  vros  thk  Judi- 

ciAirr. 
Acta  1915,  p.  98,  S8  2,  3,  are  not  violative 
of  the  constitutional  powers  of  the  judiciary  in 
prohibiting  the  suspension  of  sentence  upon  con- 
viction. 

[Ed.  Note. — For  other  cases,  see  Constltutian- 
al  Law.  Cent.  Dig.  SS  68-69,  71,  80,  81,  83; 
Dec  Dig.  <8=>55.] 

Appeal  from  CSlrcnlt  Court;  Lafayette 
County;  Geo.  R.  Haynie,  Judge. 

Cliarles  Wilson  was  twice  convicted  for 
violation  of  tbe  Uguor  law  (Acts  1915,  p. 
88),  and  he  appeals.    Affirmed. 

Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moees,  Asst.  Atty.  Oen.,  for  the  State. 

SMITH,  J.  Appellant  was  twice  Indicted 
and  convicted  for  a  violation  of  Act  No.  30 
of  the  Acts  of  191S,  p.  98.  This  Is  the  act 
which  prohibits  the  Issuance  of  liquor  license 
and  makes  the  sale  of  intoxicating  liquors 
a  felony,  pnnfsbable  by  imprisonment  in  the 
State  pimltentiary  for  a  period  of  one  year. 
The  cases  have  been  briefed  and  argued 
together,  and  as  the  issues  are  identical,  we 
dispose  of  them  as  a  single  case. 

[1]  Appellant  questions,  first,  the  sufficien- 
cy of  the  evidence.  Upon  this  question  it 
may  be  said  that  two  witnesses,  one  named 
Arnold,  and  another  named  Morris,  testified 
in  each  case  to  a  sale,  and  their  evidence,  if 
true,  would  leave  no  doubt  of  appellant's 
gnilt 

[2]  Appellant  says,  secondly,  there  Is  no 
proof  of  his  guilt  except  the  evidence  of  Mor- 
ris, and  that  the  proof  shows  Morris  was 
an  accomplice,  and  that  therefore  the  evi- 
dence is  insnfflelent  for  the  wast  of  legal 
corroboration.  This  could  not  be  true  wiless 
the  Jury  totally  disregarded  the  evidence  of 
Arnold,  and  it  was  within  the  province  of  the 
Jury  to  pass  upon  his  credibility.  .  . 

[3]  The  contention  that  Morris  was. an  ao- 


compUce  l8  baaed  upon  tatai;  own  evidence- that 
he  was  Interested  In  trying  to  break  up  blind 
tigers  and  had  helped  Arnold  to  buy  the 
llqnor  for  the  purpose  of  prosecuting  the  per- 
son who  made  the  sale,  and  upon  the  evi- 
dence of  Arncdd,.  who  testified  that  wheo  he 
and  Morris  met  appellant  In  the  room  where 
the  Ilqaor  was  delivered,  Moorrls  said,  "Ar- 
Qold  Is  all  right,  he  won't  give  you  away." 
Upon  this  questisn  the  court  gave  an  instruc- 
tion which  directed  the  Jury  to  find  whether 
Morris  was  an  accomplice,  and  Instructed 
them,  in  accordance  with  the  provisions  of 
section  2384  of  Kirby's  Digest,,  that  a  convic- 
tion could  not  be  had  on  this  evidence  un- 
less they  found  Morris  was  corroborated  aa 
required  by  said  section.  In  the  oral  argu- 
ment appellant  contends  that  the  parcbaser 
is  an  accomplice  of  the  seller,  and  that  a 
conviction  cannot  therefore  be  had  on  his  evi- 
dence without  corroboration.  We  have  held, 
however,  that  when  the  statute  is  directed 
against  the  sale,  and  not  against  the  pur- 
chase, of  whisky,  one  who  assists  the  pur- 
chaaer  la  buying  IntoxicatlJig  liquor,  and  con- 
fines his  participation  In  the  transaction  ex- 
clusively to  the  buying,  and,  not  to  the  selling. 
Is  not  guilty  of  any  offense.  The  penalties  of 
this  act  are  denounced  against  one  who  sells, 
and  not  against  one  who  buy&  See  Dale  v. 
State,  90  Ark.  679,  120  S.  W.  389;  Fenlx  v. 
State,  90  Ark.  689,  120  S.  W.  388,  and  cases 
there  dted.  See,  also,  12  Cyc.  447,  and  cases 
dted. 

[4, 1]  It  la  finally  insisted  that  sections  2 
and  3  of  the  act  are  unconstitutional,  be- 
cause any  corporation  whlcfh  violates  the  act 
is  made  guilty  of  a  felony,  and  because  the 
act  names  a  fixed  punishment,  and  does  not 
leave  to  the  court  or  Jury  any  discretion  la 
fixing  the  punishment,  and  because  the  court 
is  denied  the  right  to  suspend  sentence  upon 
a  conviction  being  had  before  the  Jury.  We 
need  not  consider  here  whether  a  corporation 
can  violate  this  act  The  Legislature  evi- 
dently intended  to  prevent  any  one  and 
everybody  from  selling  liquors,  and  even 
though  the  provision  as  to  corporations  was 
void,  that  fact  would  not  Invalidate  the  re- 
mainder of  the  statute,  as  It  is  plainly  mani- 
fest that  the  Legislature  intended  the  penal* 
ty  of  the  act  to  apply  to  any  one  who  violat- 
ed its  provisions.  We  know  of  no  constitu- 
tional requirement  that  varying  degrees  of 
punishment  be  provided  for  the  violation  of 
a  statute.  It  is  ordinarily  true  that  a  maxi- 
mum and  minimum  punishment  Is  prescribed, 
but  this  is  done  that  the  court  and  Jury  may 
exercise  a  discretion  in  imposing  the  penalty, 
dependent  upon  varying  circumstances  which 
might  appear  to  Justify  or  require  a  heavier 
or  a  Ugbter  sentence.  StlU  the  Legislature 
has  the  authority  to  define  a  fixed  punish- 
ment, and  has  heretofore  exercised  this  right 
In  other  cases,  as,  for  instance.  In  fixing  the 
flue  for  profanity  at  $1. 

Nor  do  we  think  the  act  is  void 
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Ing  the  cosstttutlonal  powers  of  the  jndldary 
In  prohibiting  the  Buspenelon  of  sentence  up- 
on conviction.  Several  recent  cases  have 
held  that  the  court  may  enter  sentence  upon 
a  verdict  or  plea  of  guilty  at  a  term  subse- 
quent to  the  one  at  which  the  conviction  was 
had  or  the  plea  entered.  These  cases  are 
based  upon  the  authority  of  Thurttan  v. 
State,  54  Ark.  120,  16  S.  W.  84,  In  which 
case  It  was  held  that  the  statute  did  not  re- 
quire that  the  sentence  be  pronounced  and 
judgment  entered  at  the  same  term  at  which 
the  plea  was  entered.  That  case  treated  the 
subject  as  one  for  statutory  regulation. 
There  being  no  constitutional  Inhibition 
against  this  legislation,  we  must  hold  it  valid. 
The  judgment  of  the  court  below  will 
therefore  be  affirmed. 


LAPRAiaiB  et  al.  v.  CITY  OF  HOT 

SPRINGS.     (No.  49.) 

(Supreme  Court  .of  Arkansas.    June  12,  1916.) 

1.  MiTNiciPAi.  CoKPOBATioNs  <3=a879— TAXA- 
TION—Injunotion—Enfobcbmhnt  OF  Okdi- 

NANOE. 

The  collection  of  an  illegal  tax  imposed  by 
ordinance  may  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  2120-2123;  Dec 
Dig.  <3=a979.] 

2.  LiccNSEs  4Ps>6(l)— Dblkoatior  of  Powxb 

OF  State. 
The   Legislature   has   authority   under    the 
Constitution  to  delegate  to  cities  the  power  to 
tax  oecapatibns. 

nSd.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  fi  6,  0 ;   Dec.  Dig.  <&=>6(1).] 

3.  Mdnicifai,   Cobfobaxions   ®=>57— Pouok 
Power— Scope. 

Municipalities  possess  no  inherent  powers, 
and  can  exercise  only  such  powers  as  are  dele- 
gated to  them  by  the  Legislature,  either  express- 
ly or  by  necessary  implication. 

[Ed.  Note. — For .  other  cases,  see  Muni<apal 
Corporations,  Cent  Dig.  {{  144,  148;  Dec.  Dig. 
<S=967.] 

4.  Licenses   ®=>8(1)— Police   Poweb— Occu- 
pation Tax. 

Acts  1907,  p.  782,  entitled  "An  act  for  the 
enlargement  of  the  powers  of  cities  of  the  first 
and  second  class  and  incorporated  towns  in  In- 
dependence county,"  in  the  first  section  granting 
to  cities  of  the  first  and  second  class  and  in- 
corporated towns  the  power  of  Imposing  various 
licenses  or  occupation  taxes,  and  by  section  2 
restricting  the  application  of  the  act  to  In- 
dependence county  and  "any  other  county  or 
counties  that  may  desire  to  take  advantage  of 
the  provisions  of  this  act,"  applies  only  to 
Independence  county,  since  the  language  of  the 
act  is  ambiguous,  justifying  reference  to  its 
title,  altliough  the  title  forms  no  part  of  the 
enactment. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  S  16;   Dec.  Dig.  <3=>8(1).] 

Hart,  J.,  dissenting. 

Appeal  from  Garland  Chancery  Court; 
J.  P.  Henderson,  Chancellor. 

Suit  by  Charles  Lapralrle  and  others 
against  the  City  of  Hot  Springs.  From  a  de- 
cree for  respondent,  complainants  appeal. 
Reversed  and  remanded,  with  directions. 


Da  vies  ft  Davies,  of  Hot  Springs,  for  ap- 
pellants. Jas.  W.  Mehafly,  of  Little  Rock, 
for  appellee. 

McCDLLOOH,  C.  J.  Appellants,  who  are 
citizens  and  taxpayers  engaged  in  various 
business  pursuits  in  the  dty  of  Hot  Springs, 
Instituted  this  action  in  the  chancery  court 
of  Garland  county  to  restrain  the  enforce- 
ment of  an  ordinance  of  the  dty  council  re- 
quiring those  who  desire  to  operate  certain 
lines  of  business  to  procure  a  license  and 
pay  the  fee  therefor.  The  contention  is  that 
it  amounts  to  an  occupation  tax,  which  the 
dty  has  no  power  to  Impose.  On  final  hear- 
ing of  the  cause,  the  chancellor  decided  that 
the  ordinance  was  valid,  and  dismissed  the 
complaint  for  want  of  equity. 

It  is  not  contended  by  counsel  for  appel- 
lee that  the  imposition  vt&s  Intended  other- 
wise than  as  an  occupation  tax,  and  it  seems 
clear  from  a  consideration  of  the  terms  of 
the  ordinance  that  it  was  so  Intended  and 
that  such  is  its  necessary  effect  It  Is  not 
really  necessary,  however,  to  determine  that 
question,  for  there  are  occupations  included 
In  this  controversy  which  the  city  council 
is  not  empowered  even  to  regulate  or  to  li- 
cense, unless  it  is  under  the  statute  relied 
on  by  appellee,  and  the  controversy  here  nar- 
rows to  a  decision  of  the  question  whether 
or  not  the  statute  mentioned  has  any  general 
application,  so  as  to  confer  authority  upon 
the  city  council  of  Hot  Springs. 

[1]  It  is  clear  that  the  appellants  had  the 
right  to  institute  this  action,  not  for  the  pur- 
pose of  restraining  criminal  prosecutions, 
but  to  enjoin  the  coUectiou  of  an  illegal  tax. 
Taylor,  Cleveland  &  Co.  r.  City  of  Pine  Bluft, 
34  Ark.  603;  City  of  Little  Rock  v.  Prather, 
46  Ark.  471. 

[2]  We  may  treat  as  settled  that  the  Legis- 
lature "has  authority  under  the  C<Histitution 
to  delegate  to  cities  the  power  to  tax  occu- 
pations." That  question  was  expressly  de- 
cided in  the  case  of  City  of  little  Rock  v. 
Prather,  supra.  The  clear  reasoning  of  that 
opinion  leaves  nothing  further  to  be  said  on 
that  subject,  and  its  force  has  t)een  recognis- 
ed In  subsequent  decisions  of  this  court  Ft 
Smith  V.  Scruggs,  70  Ark.  549,  69  S.  W.  679. 
58  L.  R.  A.  921,  91  Am.  St  Rep.  100 ;  Conway 
V.  WaddeU,  90  Ark.  127,  118  S.  W.  398.  The 
Prather  Case  Involved  the  validity  of  the 
act  of  March  21,  1885  (Acts  of  1885,  p.  02), 
the  fifth  subdivision  of  section  S  of  which 
expressly  authorized  the  council  of  any  dty 
of  the  first  class,  by  a  two-thirds  vote,  to 
pass  an  ordinance  Imposing  an  occupation 
tax,  and  the  court  decided  that  the  power 
thus  delegated  was  not  in  contravention  of 
any  provision  of  the  C<«stltutlon  and  that 
the  statute  was  valid.  That  part  of  the  stat- 
ute was,  however,  repealed  by  the  General 
Assembly  of  1887.  Acts  1887,  p.  44.  The 
doctrine  of  the  Prather  Case  has  not  been  in 
the  slightest  degree  impaired  by  any  snbse- 
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qaent  declaten  of  tttls  court.  It  Is  tfoe,  In 
tbe  case  of  Ft  Smith  v.  Scruggs,  supra, 
Judge  Riddlck,  la  delivering  the  opinion,  said 
tbat  a  tax  npon  the  use  of  property  might 
under  some  circumstances  amount  to  a  tax 
Oh  the  article  as  property,  but  that  the  ordi- 
nance then  under  consideration,  which  impos- 
ed a  tax  on  vehicles,  was  not  a  property  tax, 
bat  in  effect  an  imposition  of  the  payment  of 
tolls  upon  those  who  used  tbe  streets  of 
the  city.  Ihe  force  of  the  Frather  Case  was 
clearly  recognised. 

[3]  Municipalities  possess  no  inherent  pow- 
ers, and  can  exercise  only  such  powers  as 
are  delegated  to  them  by  the  legislative 
branch  of  the  state  government,  either  ex- 
pressly or  by  necessary  Implication.  There 
is  no  general  statute  in  operation  in  this 
state  authorizing  municipalities  of  any  class 
to  Impose  an  occupation  tax,  unless  that  au- 
thority be  found  In  an  act  of  the  Oeneral 
Assembly  of  1907,  entitled  "An  «ct  for  the 
enlargement  of  the  powers  of  cities  of  the 
first  and  second  qlass  and  incorporated  towns 
in  Independence  c-ounty."  Acts  1907,  p.  782. 
The  contention  of  appeUee  is  that,  while  the 
title  of  this  act  Indicates  that  its  operation 
was  restricted  to  Independence  county,  the 
scope  was  broadened  by  the  full  text  of  the 
statute  so  as  to  make  it  general  in  Ite' nature. 

[4]  The  three  sections  of  the  statute  read 
as  follows: 

"Section  1.  That  in  addition  to  the  powers 
now  conferred  by  law  npon  cities  of  the  first 
and  second  class  and  incorporated  towns,  that 
for  the  purpose  of  raising  revenues  to  defray 
the  expenses  of  additional  police  force  and  fire 
protection,  they  be  and  are  hereby  empowered 
to,  by  proper  ordinance,  require  the  payment  of 
a  license  nom  all  merchants,  restaurant  keepers, 
hotels,  butcher  shops,  barber  shops,  ten  pin  al- 
leys, and  all  other  places  of  business  within  their 
Umits  where  articles  are  kept  for  sale  or  ex- 
change, or  where  any  kind  of  game  is  indulged  in 
•nd  a  diarge  is  made  therefor,  and  to  provide 
penalties  for  tbe  violation  of  such  ordinances,  as 
now  pmcribed  by  law  for  the  violation  of  ordi- 
nances of  a  similar  character. 

"Sec.  2.  That  this  act  shall  apply  only  to 
Independence  county  and  any  other  county  or 
counties  that  may  desire  to  take  advantage  of 
the  provisions  of  this  act. 

"Sec.  a.  That  this  act  take  effect  and  be  in 
force  from  and  after  its  passage." 

It  will  be  observed  that  section  1,  which 
undertakes  to  prescribe  the  powers  to  be  con- 
ferred npon  municipalities,  is  general  in  its 
nature  and  contains  no  restriction  to  any 
particular  locality;  but  the  language  of  sec- 
tion 2  is  very  piecullar,  to  say  the  least  of  it, 
and  when  considered  In  the  light  of  the  title 
it  Is  by  no  means  clear  that  the  Legislature 
intended  to  enact  a  general  statute,  or  that  it 
adopted  language  of  sufficient  force  to  ac- 
complish that  end.  St  L.,  I.  M.  &  S.  R.  Co. 
T.  State,  86  Ark.  661,  100  S.  W.  545.  When 
In  donbt,  we  are  at  liberty  to  look  tp  the 
legislative  title  of  the  statute,  and  there  is 
cert^ly  enough  ambiguity  In  this  one  to 
warrant  us  in  giving  ci^reful  consideration  to 
the  language  of  the  title.  Western  Union 
TeL  Co.  T.  State,  82  Ark.  802,  101  S.  W.  745. 


There  in-  no  provi^on  in  the  Constitution  of 
1874,  as  there  was  in  the  Constitution  of 
1868,  requiring  that  there  be  a  title  to  every 
statute,  and  that  "no  act  shall  embrace  more 
than  one  subject,  which  shall  be  embraced  in 
Its  tlUe."  Article  5,  S  22.  Tbe  only  provi- 
sion of  the  Constitution  of  1874  prescribing 
any  restrictions  as  to  tbe  unity  of  subjects 
to  be  embraced  in  a  statute  relates  to  gen- 
eral appropriation  bills.  Const  1874,  art  5, 
§  29.  The  Constitution  provides  a  form  of 
the  enacting  clause  of  all  statutes  (article  6, 
i  18),  but  stops  there,  without  any  further  re- 
striction. 

However,  the  legislative  form  of  affixing  a 
title  to  a  statute  is  a  custom  of  such  general 
nature  in  American  legislation  that  it  has 
been  always  followed  here,  regardless  of  any 
express  reqtuirement  in  the  organic  law.  The 
title  itself  forms  no  part  of  the  enactment 
but  In  this  instance  it  shows  very  clearly  tbe 
legislative  intent  that  the  statute  was  meant 
only  to  supply  to  Independence  county.  Sec- 
tion 1  is  couched  In  very  broad  language,  but 
the  next  section  was  evidently  intended  ei- 
ther to  explain,  restrict,  or  amplify  the  pre- 
ceding section;  and  if  any  meaning  be  given 
to  it  at  all,  it  is  that  it  was  intended  to  put 
tbe  statute  into  Immediate  operation  in  Inde- 
pendence county,  whether  it  applied  to  any 
other  locality  or  not  If  it  bad  been  Intend- 
ed by  the  lawmakers  to  make  the  statute  ap- 
ply generally,  section  2  need  not  have  been 
inserted  at  all;  so,  if  we  are  to  give  any  ef- 
fect to  that  section,  we  must  construe  it  to 
mean  that  the  Legislature  intended  to  put 
the  statute  into  operation  in  Independence 
county,  as  distinguished  from  its  operation  in 
other  localities,  and  leave  it  to  tbe  option  of 
other  counties  whether  or  not  the  benefits  of 
the  provision  should  be  taken  advantage  of. 

It  is  argued  that,  the  statute  being  one 
merely  to  delegate  authority  to  city  councils, 
the  language  in  the  last  clause  of  section  2 
was  evidently  intended  to  confer  authority 
upon  municipalities  in  other  counties,  and 
that  such  is  a  fair  interpretation  of  the  stat- 
ute. This  part  of  the  statute  was  dealing, 
however,  not  with  separate  municipalities 
within  a  given  territory — that  is  to  say,  with 
municipalities  included  within  the  territory 
of  the  county  named — and  it  does  not  war- 
rant the  Inference  that  the  Legislature  mere- 
ly meant  to  say  that  the  act  should  be  one 
of  general  application,  to  be  taken  advantage 
of  by  the  municipalities  in  any  other  county. 
It  Is  possible  that  the  framers  of  the  statute 
intended  to  use  that  language  as  an  invita- 
tion to  representatives  from  other  counties  to 
Include  their  constituents  in  the  bill  during 
its  passage  through  the  Legislature.  It  Is 
well  known  that  bills  for  statutes  are  often 
Inartiflclally  drawn,  and  have  to  be  gotten  In- 
to shape  during  the  progress  of  the  passage 
of  the.  statute  by  those  who  are  more  skUlfnl 
in  the  framing  of  law&  But  we  often  find 
examples  where  a  statute  has  failed  of  its 
purpose  because  of  the  fact  that  In  the  hurry 
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of  legislation  the  defects  have  escaped  atten- 
tion. 

Whatever  may  hare  heen  the  purpose,  and 
however  much  we  may  speculate  as  to  what 
this  language  means,  we  are  of  the  opinion 
that  It  does  not  demonstrate  to  a  certainty 
that  the  Legislature  meant  to  enact  a  general 
statute,  operative,  without  any  further  ac- 
tion, In  all  of  the  counties  of  the  state.  It  Is 
too  dear  that  the  Legislature  Intended  to 
make  some  distinction  between  Independence 
county  and  other  localities  of  the  state,  so 
far  as  concerns  the  immediate  effect  of  the 
statute.  In  other  words,  there  is  a  very  clear 
manifestation  to  put  the  law  Into  effect  in 
Independence  county,  but  only  to  open  the 
way  for  Its  adoption  in  other  localities,  and 
that  language  Is  not  strong  enough  to  provide 
a  method  for  Its  adoption.  A  mere  declara- 
tion that  the  act  shall  apply  in  "any  other 
counties  that  may  desire  to  take  advantage" 
of  It  wholly  falls  to  provide  any  means  for 
extending  the  scope,  even  if  that  could  be 
done  otherwise  than  by  a  positive  declara- 
tion of  the  lawmakers  extending  the  provi- 
sion. 

The  Constitution  recognizes  a  clear  dis- 
tinction between  special  legislation,  having 
only  local  effect,  and  general  legislation. 
There  are  certain  requirements  concerning 
such  special  legislation  that  are  not  imposed 
as  to  general  legislation.  Whether  or  not  the 
Legislature  has  the  power  to  embrace  both 
classes  of  legislation  in  one  enactment  we 
need  not  stop  to  Inquire  at  this  time,  since 
we  have  reached  the  conclusion  that  the 
language  of  the  statute  now  under  considera- 
tion Is  only  effective  to  put  It  Into  operation 
as  a  special  one  in  the  particular  locality 
named,  and  that  it  does  not  extend  the  oper- 
ation of  the  statute  to  other  localities.  In 
reaching  this  conclusion  we  do  not  attach 
any  importance  to  the  prohibition  in  the  Con- 
stitution (article  5,  $  22)  against  reviving, 
amending,  or  extending  the  provisions  of  the 
law  by  title  only,  for  this  is  not  an  attempt 
to  extend  the  provisions  of  the  statute  by 
reference  to  title.  If  the  Legislature  had 
put  into  the  statute  a  clear  expression  of  the 
Intention  to  mai^e  It  one  of  general  applica- 
tion, it  would  not  have  offended  against  the 
Ijrovlsion  of  the  Constitution  just  referred  to. 

Ha\ing  reached  the  conclusion,  however, 
that  the  language  is  not  sufficient  to  extend 
the  provision,  it  renders  that  part  of  the 
statute,  which  declares  that  it  shall  apply  to 
other  counties  which  may  desire  to  take  ad- 
vantage of  it,  wholly  inoperative.  We  recog- 
nize our  duty  to  give  effect  to  every  sentence 
and  every  word  in  a  statute,  If  possible  to 
do  so  in  harmony  with  all  of  its  provisions; 
but  this  statute  presents  a  case  where  some- 
thing must  be  Kjected,  and  we  are  of  the 
opinion  that.  If  we  give  any  effect  at  all  to 
that  part  of  the  statute  wblch  makes  it  spe- 
cial in  its  application  to  Independence  coun- 


ty. It  necessarily  results  that  tHe  other  lan- 
guage intended  to  be  more  general  mast  be 
rejected,  as  being  without  sufficient  potency 
to  accomplish  what  the  lawmakers  may  have 
Intended. 

We  have  not  overlooked,  In  our  considera- 
tion of  this  question,  the  decision  in  Russell 
V.  Board  of  Dir.  of  Bed  River  Levee  Dist 
No.  1,  110  Ark.  20,  160  B.  W.  865.  and  In 
Young,  Adm'r,  v.  Red  Fork  Levee  Dist.,  186 
8.  W.  604,  construing  the  act  of  the  General 
Assembly  of  1905  (p.  143),  which  referred  es- 
pecially to  the  St  Francis  levee  district,  and 
we  held  that  the  statute  was  general  In  its 
application.  The  language  of  that  statute, 
however,  was  entirely  different  from  the 
statute  now  under  consideration,  and  not- 
withstanding the  fact  that  it  mentioned  a 
particular  levee  district  the  remaining  lan- 
guage was  of  sufficient  force  to  extend  the 
operation  to  all  other  districts  in  the  state. 
The  present  statute,  however,  only  consti- 
tutes an  attempt  to  make  it  apply  to  sudi 
other  counties  as  may  desire  to  take  advan- 
tage of  it,  and,  as  there  is  no  provision  made 
for  manifesting  a  desire  to  so  adopt  its  pro- 
vision, the  language  falls  to  be  of  any  effect 

There  being  no  statute  In  the  state  delegat- 
ing to  municipalities  the  authority  to  Impose 
an  occupation  tax,  it  follows  that  the  chan- 
cery court  erred  In  not  restraining  the  Gla- 
cials of  the  city  of  Hot  Springs  from  under- 
taking to  enforce  the  ordinance. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  in  accordance  with  the  prayer  of  the 
complaint 

HART,  J.,  dlssenta 


SPECIAL  SCHOOL  DIST.  NO.  83,  GREENE 
COUNTI  V.  HOWARD  et  al.    (No.  76.) 

(Supreme  Court  of  Arkansas.    June  19,  1916.) 

1,  Statutes  «s»211— Constbtjotiok— Tm*. 

Although  the  title  of  an  act  may  be  looked 
to,  to  ascertain  its  meaning,  it  is  no  port  i^  the 
act,  and  is  not  controlling. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  {  288 ;  Dec.  Dig.  ®=>211.] 


2.  Schools  and  Sobooi.  Distbicts 
Cbeation — Statutes. 
Acts  1909,  p.  947,  permitting  organization 
of  special  school  districts  by  petition  to  coun- 
ty judge,  is  repealed  only  as  to  Greene  coant; 
by  Acts  1915,  p.  108,  allowing  coun^  courts  up- 
on petition  to  change  boundaries  of  school  dis- 
tricts established  under  the  first  act  and  limit- 
ing its  application  to  Greene  county. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  41 ;  Dec.  Dig.  «=> 
22.] 

8.  ScHooui  Ann  ScHoot  Dottbtctb  «=»3G  — 

Al/TBSATION— VKSTED   RIOBTO. 

Acts  1915, '  p.  108,  allowing  conntv  coarts 
upon  petition  to  change  boundaries  oi  certain 
school  districts,  gives  power  to  the  county  court 
to   dismember  'districts   organized   under 
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1909,  p.  Mil,  aa  to  organization  of  apedal  acbod 
£strict8. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districta,  Cent.  Dig.  {  69^;  Dec.  Dig. 
«=>36.] 

4.  scbooia  and  schooi.  di8tbict8  4s>22  — 
Creation  ob  Altkbation— Powbb  of  Leqis- 

LATCBE. 

The  power  of  the  Legislature  in  enacting 
laws  for  the  formation  or  dissolution  of  school 
districts  is  plenary,  provided  contractual  obli- 
gations are  not  impaired. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districta,  Cent  Dig.  f  41;  Dec.  Dig. 
«=»22.) 

Appeal  from  Clrcalt  Court,  Greene  Connty; 
W.  J.  Driver,  Judge. 

Petition  to  change  school  district  boundary 
lines  by  Richard  Howard  and  others.  Re- 
monstrance was  filed  by  Special  School  Dis- 
trict Na  38,  Greene  Connty,  and  others. 
From  a  Judgment  of  the  circuit  court,  re- 
versing Judgment  of  the  county  c<Jurt  for  re- 
monstrators,  the  named  lemonstrator  ap- 
peals.   Affirmed. 

&.  eT  Li.  Johnson,  of  Paragould,  for  appel- 
lant Huddleston,  Fubr  &  FutreU,  of  Para- 
gould, for  appellees. 

SMITH,  J.  Appellees  filed  a  petition  in 
the  county  court  of  Greene  county,  In  which 
they  prayed  the  court  to  make  an  order 
dianglng  the  boundary  lines  of  special  school 
district  No.  33  of  that  county,  by  carving  out 
certain  portions  thereof  and  adding  the  same 
to  common  school  districts  12  and  39  of  said 
county;  said  common  school  districts  being 
adjoining  districts  thereto. 

[1]  The  question  in  the  case  Is  whether  the 
county  court  of  that  county  has  the  author- 
ity to  change  the  iMundary  lines  of  a  special 
school  district  organized  under  Act  No,  321, 
p.  947,  of  the  Acts  Of  1909,  and  the  decision 
of  the  case  Is  controlled  by  the  construction 
&vea  Act  No.  35,  p.  108,  of  the  Acts  of  1915. 
The  tttle  of  this  act  would  indicate  that  it 
was  Intended  to  repeal  act  No.  321  of  the 
Acts  of  1909 ;  but  a  perusal  of  the  oitire  act 
discloses  the  fact  that  the  last  enacted  stat- 
ute is  a  special  act,  which  applies  only  to 
Greene  county.  WhUe  the  title  of  an  act  may 
be  looked  to,  to  ascertain  its  meaning,  it  is 
stiU  no  part  of  the  act,  and  is  not  controll- 
ing in  its  construction.  Lepralrie  v.  City  of 
Hot  Springs.  187  S.  W.  442. 

[2, 3]  This  special  act  Is  not  entirely  free 
from  ambiguity,  but  a  study  of  Its  provi- 
sions leads  to  two  conclusions.  The  first  of 
these  conclusions  is  that  Act  321  of  the  Acts 
of  1900  is  repealed  in  so  far  as  It  applies  to 
Greene  county.  Section  4  of  this  special  act 
provides  that  sections  1,  2,  8,  and  4  of  Act 
321  be  repealed  in  so  fdr  as  It  applies  to 
Greene  county;  but  there  are  only  four  sec- 
tions of  that  act,  and  Ita  language  should  be 
read  as  if  It  said  the  entire  act  was  re- 
pealed in  so  far  as  It  related  to  Greene  coun- 
ty.   The  second  conclusion  Is  that  the  Legla- 


latore  intended  to  glre  the  county  court  the 
authority  to  dismember  districts  which  had 
been  organized  under  the  prior  act  Section 
8  of  this  spedal  act  also  provides  that  such 
order  of  dissolution  shall  not  conflict  with 
vested  rights  which  have  accrued.  But  that 
restriction  does  not  diminish  the  power  there 
conferred.  This  limitation  would  exist,  even 
in  the  absence  of  express  legislative  recogni- 
tion. 

[4]  We  have  several  times  said  that  the 
power  of  the  Legislature  in  enacting  laws  for 
the  formation  or  dissolution  of  school  dis- 
tricts was  plenary,  provided  contractual  ob- 
ligations were  not  Impaired. 

The  motion  to  dismiss  and  the  demurrer  to 
the  petition,  both  of  whl(di  question  the  va- 
lidity of  the  special  aet,  were  properly  over- 
ruled, and  the  Judgment  of  the  court  is  there- 
fore affirmed. 


S0060IN  V.  CITY  OF  MORRIMXJN. 
(No.  83.) 

(Snpreme  Court  of  Arkanaaa.    Jnne  26,  1916.) 

1.  Intoxicating  Liquobs  ^=»224  —  Ilueoai, 
Sale— BuBDKN  or  Pboof— Pbesuhftion  ov 
Innockrok. 

The  state  has  the  burden  of  proving  beyond 
a  reasonable  doubt  the  Kuilt  of  one  charged  with 
illegal  sale  of  Intoxicating  liquors,  which  cannot 
be  sustained  by  mere  inference  from  facts  not 
necessarily  implying  guilt;  every  presumption 
being  in  favor  of  innocence. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  275-281 ;  Dec.  Dig.  (8= 
224.] 

2.  IWTOXICATINO  LiQTJOBS  €=>236(11)  —  ILLE- 
GAL Salb— EvmENCE— SorncntNCY. 

Evidence  that  defendant  drew  money  orders 
payable  to  wholesale  liqnor  dealers,  left  a  key 
at  the  express  office,  and  ordered  delirery  of 
packages  at  an  old  house  in  a  dark  nlley,  that 
the  packages  contained  whisky,  and  that  many 
empty  cartons  were  fonnd  in  the  bouse,  is  legal- 
ly insufficient  to  show  illegal  sale  of  liquors. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  {S  318-315;  Dec.  Dig.  ®=» 
236(11).! 

3.  Sales  «=9l(l)— Agbxxuent— Tbansfbb  or 
Pbopebtt. 

A  sale  is  a  contract  for  the  transfer  of  prop- 
erty from  one  person  to  another  for  valuable 
consideration  (citing  Words  and  Phrases, 
"Sale"). 

[Ed.  Note.— For  other  eases,  see  Sales,  Cent 
Dig.  §  1;  Dec  Dig.  «=»1(1).] 

4.  Intoxicating  Liqdobs  «s>236(11)  —  Sales 
—Evidence — Soffioienct. 

While  a  sale  may  be  proved  by  oircumstano- 
es,  as  well  as  by  affirmative  evidence,  circum- 
stances must  warrant  the  inference  tliat  there 
WBB  a  seller  and  a  purchaser  and  compensation 
for  the  thing  sold, 

[Ed.  Note. — ^For  other  cases,  see  Intoxicating 
Liquors.  Cent  Dig.  U  813-315;  Dec.  Dig.  «=» 
286(11).] 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty; A.  B.  Prlddy,  Judge. 

Arthur  Scoggln  was  convicted  under  affi- 
davit charging  unlawful  sale  of  intoxicating 
liquor  in  the  City  of  Morrilton,  and  he  ap- 
peals.   Reversed  and  remanded. 

ninitJTQH  Ky 
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J.  A.  Eades,  of  Morrllton,  for  appellant 
Edward  Oordon,  of  Morrilton,  for  appellee. 

WOOD,  J.  Upon  an  affldarit  charging  bim 
wltb  the  unlawful  sale  of  Intoxicating  liquor 
in  the  dty  of  Morrilton  on  or  about  Novem- 
ber 16, 1915,  appellant  was  convicted,  and  be 
appeals  to  this  court. 

The  only  question  for  our  consideration  is 
whether  the  evidence  Is  sufficient  to  sustain 
the  verdict  Giving  the  evidence  Its  strong- 
est force  in  favor  of  the  appellee,  it  shows 
that  appellant  left  at  the  express  ofBce  in  the 
dty  of  Morrilton,  Ark.,  a  key  to  an  old  house 
that  opened  into  a  back  alley,  and  instructed 
a  delivery  man  of  the  express  company  to 
deliver  packages  for  appellant  at  this  old 
house.  The  old  house  was  a  place  where 
Carl  Meyer  kept  eggs  and  bides.  It  was  very 
dark  of  nights  in  the  alley  on  which  this  old 
house  was  located.  It  was  shown  that  be- 
tween the  7th  of  October  and  the  29th  of  De- 
cember, appellant  had  bought  money  orders 
payable  to  Sandefur-Julian  &  Co.  and  Laskar 
Bros.  liquor  dealers  of  Little  Rock,  amount- 
ing to  $171.75.  It  was  proved  that  a  large 
quantity  of  empty  cartons  was  found  in  the 
old  house.  The  delivery  man  took  two  pack- 
ages in  one  day  to  this  house.  Each  package 
was  labeled  whisky.  They  were  of  the  same 
size.  The  first  package  contained  pint  bot- 
tles of  whisky.  The  second  package  was 
captured'  by  the  dty  marshal,  and  it  con- 
tained 24  pints  of  whisky.  The  second  pack- 
age was  not  shli.ped  in  appellant's  name,  but 
in  the  name  of  McBurke.  McBurke  testified 
that  the  whisky  in  the  second  package  be- 
longed to  him,  and  he  Introduced  an  express 
bill  which  contained  his  name.  The  express 
bill,  however,  did  not  show  the  destination 
of  the  package.  McBurke,  who  testified  that 
the  whisky  belonged  to  him,  did  not  make  af- 
fidavit to  that  effect  before  the  mayor,  and 
permitted  the  whisky  to  be  destroyed  with- 
out claiming  It.  He  testified  that  was  the 
only  express  bill  or  receipt  that  he  had  ever 
seen,  although  he  had  ordered  whisky  a  num- 
ber of  times. 

[1-8]  It  devolved  on  the  state  to  prove  ap- 
pellant guilty  beyond  a  reasonable  doubt. 
Every  presumption  is  in  favor  of  Innocence, 
and  the  proof  necessary  to  establish  guilt 
cannot  be  supplied  by  mere  inference  from 
facts  that  do  not  necessarily  imply  guilt. 
The  evidence  is  not  legally  sufficient  to  prove 
that  appellant  made  a  sale  of  liquor  to  any 
one. 

"A  sale  is  a  contract  for  the  transfer  of  prop- 
erty from  one  person  to  another  for  a  valnable 
consideration."  7  Words  and  Phrases,  "Sale," 
pp.  0291,  6292.  "To  constitute"  a  sale  of  liquor 
m  violation  of  the  law  "there  must  be  the  assent 
of  two  parties;  there  must  be  a  vendor  and  a 
vendee.  But  no  words  need  be  proved  to  have 
been  spoken.  A  sale  may  be  inferred  from  the 
acts  of  the  parties,  and  no  disguise  which  the 
parties  may  attempt  to  throw  over  the  transac- 
tion with  a  view  of  evading:  •  •  *  the  law 
can  avail  them  if  in  truth  snch  sale  is  found  to 


have  taken  place."  Commonwealth  v.  Thayer, 
49  Mass.  (8  Mete.)  625,  526.  See,  also.  Cim- 
ningham  v.  State,  106  6a.  676,  SI  S.  B.  685,  &86- 

[4]  A  sale  may  be  proved  by  drcnmstances 
as  well  as  by  affirmative  evidence.  But 
where  It  is  sought  to  prove  a  sale  by  drcnm- 
stances, they  must  warrant  the  inference  that 
there  was  a  seller  and  a  purchaser,  a  thing 
to  be  sold  and  compensation  in  some  form 
from  the  purchaser  to  the  seller  for  the  ar- 
tlde  sold.  The  most  that  can  be  said  of  the 
evidence  here  Is  that  it  was  suffldent  to 
arouse  a  strong  suspidon  that  appdiant  wav 
making  illegal  sales  of  liquor,  but  suspidon 
Is  not  proof  and  cannot  take  its  place.  The 
evidence  falls  short  of  that  substantial  proof 
necessary  to  convict. 

The  judgment  is  therefore  reversed,  and 
the  cause  Is  remanded  for  new  trial 


EVANS  et  aL  v.  WILLIAMS  et  aL  (two  cases). 
(No.  388.) 

(Supreme  0>nrt  of  Arkansas.     May  8,  1916.) 

1.  MOBTOAOKS  9=3497(1)— JiTDOimiVT  OF  FOBE- 
CLOSUBS— GoNCLnSIVENKSS— COUiATEBw&I.  AT- 
TACK. 

A  judgment  in  a  suit  to  foreclose  a  mortgage 
against  the  widow  and  heirs  of  deceased  mort- 
gagor, in  which  no  plea  of  limitations  was  in- 
terpoecd,  being  regular  on  its  face  and  showing 
jurisdiction,  is  not  subject  to  collateral  attack 
by  minor  heirs. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  fi  1469,  1471,  1473;  Dec.  Dig.  «=» 
497(1).] 

2.  MoBTOAOKS  «a»602—JtJDOMJSNT—SAIJB— AP- 
PLICATION TO  BBRBW  OBDXB— NonOB  TO 
MiROB    HBIBS. 

An  application  to  renew  the  order  of  sale 
made  in  mortgage  foreclosure  proceedings  doe* 
not  require  notice  to  the  minor  heirs  under  Kir- 
by's  Dig.  I  6248,  and  section  4431,  subd.  8, 
since  it  is  not  an  action  to  divest  them  oi  any 
interest  in  real  property  or  require  a  convey- 
ance from  them. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  gg  1470,  1489 ;   Dea  Dig.  <8=>502.] 

3.  Bn.ta   ANn    Notes    «=s627(2)— Patmknt— 

EviUBIfCB— WXIOHT    AMD    SUFFICIBNCY. 

Evidence  held  sufficient  to  prove  payment  of 
note  by  check,  although  payee's  cashier  testified 
the  amount  of  such  note  had  been  subsequently 
included  in  a  larger  note,  snch  testimony  not  be- 
ing entitled  to  much  weight,  where  such 
cashier  was  confidential  agent  for  the  maker  who 
executed  such  papers  as  he  directed. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1848,  1849;  Dee.  Dig.  «=> 
627(2).] 

4.  MOBTOAOBS  «S9ll4— FOBBdJOSUBB  — DbBXB 

Included  in  Fobkolosubb. 

Where  mortgage  cuveis  only  indebtedness 
to  bank,  foreclosurt  cannot  be  had  for  commis- 
sions due  the  cashier  of  such  bank  as  confiden- 
tial agent  of  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  Si  223,  224,  241 ;   Dec  Dig.  «=»114.] 

Appeal  from  St  Frauds  Chancerr  OMUt: 
B.  D.  Robertson,  C%anceU<Mr. 

Suit  by  Eugene  WilUaias  and  otheia 
against  Mary  E.  Evans  and  others  to  renew 
decree  of  sale  under  mortgage  foredosure, 
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and  rait  hy  Mary  B.  Evanst  and  otbers 
against  Eagaw  \^Wlam8  and  otbers  to  set 
aside  original  decree  at  sale.  From  a  de- 
cree T&xewiag  the  order  of  sale  and  denj'lntr 
appllcatloa  to  set  aside  original  decree,  Mary 
B.  Brans  and  otbers  appeal.  Reversed  and 
remanded,  with  dlrectiona. 

Appellees  In  the  first  above-styled  case 
bronght  suit  to  renew  the  order  of  sale  of 
certain  lands,  decreed  to  be  sold  under  a 
foredosnre  of  a  mortgage,  in  the  case  of  J. 
W.  Robinson  et  aU  Trustees,  v.  Mary  B. 
Blantou  et  aL ;  the  day  of  sale  of  said  lauds 
in  the  original  decree  having  passed,  and  it 
being  necessary  to  appoint  a  new  commis- 
sloDcr  for  the  purpose.  The  petition  stated 
that  the  Bank  of  Forrest  City  had  guaran- 
teed to  the  Home  Life  &  Accident  Company, 
the  present  owner  of  said  decree,  the  pay- 
ment of  the  amount  thereof  in  the  sale  to 
it  and  was  Interested  on  that  account  in  the 
foreclosure. 

It  appears  that  J.  P.  Blanton,  now  de- 
ceased, with  his  wife  Mary  E.  Blanton,  now 
Evans,  appellee  herein,  on  January  2S,  1901, 
executed  to  the  Colonial  &  United  States 
Mortgage  C<»npany  their  promissory  note  for 
;5,000,  due  January  1,  1906,  with  interest, 
and  a  deed  of  trust  of  the  same  date,  on  cer- 
tain lands  and  town  lots  in  St  Francis'  coun- 
ty to  secure  the  payment  thereof. 

J.  P.  Blanton  died  May  10,  1904,  testate. 
His  wife,  Mary  B.  Blanton,  their  two  chil- 
dren, minors,  John  Cecil  and  Annie  Bell, 
were  the  sole  beneficiaries  under  his  will. 
The  note  was  assigned  by  the  mortgage  com- 
pany to  John  W.  Robinson  on  April  11,  1910, 
who  obtained  said  decree  of  foreclosure,  in 
a  suit  against  Mary  B.  Blanton  and  the 
minor  children.  The  decree  was  assigned 
to  the  Bank  of  Forrest  City,  January  13, 
1911,  wbidi  released  the  N.  W.  %,  section 
34,  township  4  N.,  Range  3  Eu,  from  Its  lien, 
and  assigned  it  afterwards,  on  January  16, 
1911,  to  the  Mississippi  Valley  Life  Insur- 
ance Company,  which  assigned  it  on  Decem- 
ber 9,  1012,  to  A.  B.  Banks,  who  on  Novem- 
ber 20,  1913,  transferred  it  to  the  Home  Life 
k  Accident  Company,  which  with  the  Bank 
of  Forrest  City  brought  this  suit  to  renew 
the  order  of  sale  thereunder.  Mrs.  Blanton, 
who  since  married  Evans,  for  herself  and  as 
next  friend  for  the  two  minors  brought  suit 
against  Eugene  Williams,  the  Bank  of  For- 
rest City,  the  Mississippi  Valley  Insurance 
Company,  A.  B.  Banks,  and  the  Home  Life 
&  Accident  Company,  to  cancel  and  set  aside 
said  decree,  in  wliich  the  order  of  sale  was 
sought  to  be  renewed  in  the  other  suit,  al- 
leging that  it  liad  been  paid  and  fraudu- 
lently transferred,  stating  all  the  facts  rela- 
tive thereto,  by  Eugene  Williams,  the  cashier 
of  the  Bank  at  Forrest  City,  who  vras  her 
confideutlal  adviser  and  agent 

The  anaweca  denied  that  the  decree  had 
beoi  paid  or  franddlently  transferred,  and  al- 
leged the  irarcbasa'  In  good  tiaith  «]  same  by 


each  assignee  for  a  valuable  consideration 
paid,  and  "for  the  purpose  of  saving  'a  fore- 
closure or  sale  of  the  land  condemned 
to  be  sold  thereunder  and  of  giving  the  plain- ' 
tiff,  Mary  E.  Evans,  an  extension  of  time 
thereon,  and  with  her  knowledge,  consent 
and  by  her  approval,  and  that  said  decree 
is  a  valid  and  subsisting  Judgment  against 
the  land  ordered  to  be  sold  thereunder."  Eu- 
gene Williams  and  the  Bank  of  Forrest  City 
answered,  admitting  the  allegations  of  the 
complaint,  except  as  to  the  payment  and 
transfer  of  the  decree,  denied  that  the  trans- 
fer thereof  was  fraudulent  and  alleged  that 
the  different  transfers  were  made  in  order 
to  secure  an  extension  of  time,  and  that  tbey 
were  made  with  the  knowledge,  consent,  and 
aK>roval  of  said  Mary  E.  Evans,  who  was 
unable  to  pay  it  stating  all  the  facts  relative 
thereto. 

An  amendment  was  filed  to  the  complaint 
and  a  rei^Mnse  to  the  motion  or  petition  for 
appointment  of  a  commissioner  and  order 
to  sell,  in  which  it  is  alleged  that  the  decree 
was  null  and  void  as  to  the  minors,  sinoe 
the  demand  was  not  presented  to  the  execu- 
trix of  the  estate  before  suit  brought  there- 
on, and  a  Judgment  by  default  was  rendered 
against  the.  minor  defendants 

A  master  was  appointed  to  state  <m  ac- 
count and  did  so,  covering  a  period  of  sev- 
eral years,  showing  the  transactions  between 
Eugene  WUUams,  who  was  cashier  of  the 
bank,  as  agent  of  Mrs.  Mary  Evans,  and  the 
Bank  of  Forrest  City  and  herself  as  a  de- 
positor in  the  bank. 

The  record  is  voluminous,  and  the  account 
Intricate,  and  the  abstract  and  brief  not 
especially  helpful  In  clearing  up  certain 
points  of  contention.  The  undisputed  tes- 
timony shows  that  Mrs.  Evans  sold  a  piece 
of  her  Indlvldnal  property  for  $4,000  cash, 
which  she  stated  was  done  for  the  purpose 
of  obtaining  money  to  pay  off  the  Judgment 
of  the  Colonial  mortgage ;  that  she  gave  this 
money  to  Eugene  Williams,  the  cashier  of  the 
Forrest  City  Bank,  who  was  her  confidential 
agent  and  adviser,  whicli,  with  about  |2,000 
other  money  he  held  for  her,  she  directed 
paid  in  satisfaction  of  said  J'Udgment  Wil- 
liams admitted  taking  the  $4,000  and  enough 
additional  money  from  the  bank,  which  was 
charged  to  her  account  with  which  to  pay 
the  Judgment;  that  he  went  to  Memphis 
and  paid  this  money  to  the  owners  of  the 
Judgment  and  took  a  transfer  thereof  to  the 
Bank  of  Forrest  City,  be  said,  by  the  con- 
sent and  approval  of  Mrs.  Evans,  who  had 
asked  blm  to  take  care  of  the  judgment  and 
procure  an  extension  of  time,  saying  she  was 
unable  to  do  so.  She  flatly  contradicted 
this  statement  and  said  it  was  for  the  par- 
pose  of  paying  the  Judgment;  that  it  vras 
directed  by  her  to  be  paid,  and  she  had  no 
Information  that  it  had  not  been  paid  until    ^^-^  t 

long  afterwards  and  after  several  at  the  asjy  V^jOOQ  IC 
signmeats  had  been  madsw  ^.yi.^  v.^    y  ^ 
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The  evidence  also  discloses  that  Eugene 
WllUastis,  the  cashier  of  the  bank,  kept  an 
account  as  her  agent,  depositing  her  funds 
>to  his  credit  as  such,  and  from  time  to  time 
transferring  certain  amounts  to  her  credit, 
as  a  depositor,  usually  about  the  time  her 
bank  balance  was  becoming  small,  and  some- 
times not  till  It  had  been  largely  overdrawn. 
He  explained  that  this  was  done  In  <Hrder 
to  discourage  the  expenditure  of  too  much 
mcmey  on  her  part,  and  because  she  was 
spending  money  In  excess  of  her  Income  and 
ability.  The  accounts  kept  by  the  bank 
show,  howerer,  that  she  was  credited  with 
the  full  amount  for  which  the  judgment  sold 
upon  the  assignment  of  it,  having  been 
charged  with  the  amount  required  to  pur- 
chase it  In  the  first  instance  as  Williams 
claimed  was  the  only  way  in  which  to  secure 
an  extension  of  time  and  prevent  a  sale  of 
the  lands.  The  bank  held  a  second  mortgage 
upon  the  piece  of  land,  the  separate  prop- 
erty of  Mrs;  Evans,  sold  by  her  for  the  $4,000 
given  to  Williams  for  payment  on  the  judg- 
ment, according  to  her  contention. 

The  master's  statement  of  account  shows 
the  balance  due  from  Mrs.  EWans  to  the 
bank,  which  included  $453.11  to  Eugene 
Williams  for  commissions  for  compensation 
as  her  agent,  which  was  approved  and  con- 
firmed In  all  things  by  the  chancellor,  and 
sale  of  the  land&'  ordered  for  the  payment 
thereof,  from  which  judgment  this  appeal 
comes. 

Grant  Green,  of  Clarendon,  and  J.  W. 
Morrow  and  C.  W.  Norton,  both  of  Forrest 
dty,  for  appellants.  B.  J.  Williams  and 
Mann,  Bussey  &  Mann,  all  of  Forrest  City, 
for  appellees. 

KIRBT,  3.  (after  staUng  the  facts  as 
above).  We  are  unable  to  say,  after  a  careful 
consideration  of  the  whole  record,  that  the 
chancellor's  finding  against  the  contention 
that  the  decree  was  paid  and  should  have 
been  satisfied  is  clearly  against  the  prepon- 
derance of  the  testimony.  It  Is  undoubtedly 
true  that  enough  money  to  satisfy  it  was  tak- 
en by  Eugene  Williams  to  Memphis  and  paid 
to  the  owner  of  the  decree,  bfut  about  $2,000 
of  this  sum  was  furnished  by  the  bank  and 
charged  against  Mrs.  Evans  as  a  depositor, 
and  the  other  $4,000  was  realized  from  a 
sale  of  a  piece  of  land,  her  separate  property 
upon  which  the  bank  held  a  second  mortgage. 
Said  Williams,  the  bank  cashier,  stated  posi- 
tively that  Mrs.  Evans  was  unable  to  pay  the 
decree,  desired  an  extension  of  time  that  the 
lands  might  be  saved  to  the  estate  or  some- 
thing realized  from  it  therefor,  and  that  he 
was  unable  In  any  other  way  to  procure  such 
extension.  He  took  the  transfer  of  the  judg- 
ment to  the  bank,  and  thereafter  sold  and 
transferred  it,  crediting  her  account  as  a  de- 
positor In  the  bank  with  the  entire  sum  real- 
ised from  its  sale,  the  amount  that  was  paid 
in  the  purchase  of  it.     She  made  no  com- 


plaint at  the  time  about  this  transacttmi,  and. 
although  it  is  true  she  said  she  had  no  notice 
of  It,  it  is  undisputed  that  the  whole  amount 
of  the  money  realized  from  the  assignment 
of  the  judgment  by  the  bank,  to  which  it  was 
transferred  in  the  first  instance,  was  checked 
out  and  used  by  her,  which  transaction  cor- 
roborates the  cashier's  statement  that  it  was 
but  a  purchase  of  the  judgment  in  the  first 
instance  and  a  matter  of  bookkeeping  in  the 
accounts,  to  secure  the  desired  extension  of 
time. 

[1  ]  The  contention  that  the  debt  upon  which 
the  Boblnson  decree  was  entered  was  barred 
by  the  statute  of  limitation,  in  so  far  as  it 
affected  the  rights  of  the  Blanton  minors,  and 
should  be  set  aside  and  vacated  as  to  them. 
Is  without  merit  The  proceeding  was  an  ordi- 
nary suit  for  foreclosure  of  a  mortgage 
against  th^  widow  and  heirs  of  the  deceased 
mortgagor,  Blanton,  and  not  against  the  exec- 
utrix of  his  estate,  and  there  was  no  plea 
of  the  statute  therein,  and  the  decree,  being 
regular  on  its  face  and  showing  the  court 
had  jurisdiction,  is  not  subject  to  collateral 
attack  by  the  minors.  22  Cyc  704;  Trapnall 
V.  State  Bank,  18  Ark.  63. 

[2]  It  is  not  such  a  decree  as  the  Infant 
heirs  are  allowed  to  show  cause  against  by 
the  statute  (section  6248  and  division  8,  { 
4431,  Klrby's  Digest),  being  one  for  the  fore- 
closure and  sale  of  mortgaged  premises  for 
the  payment  of  the  debt  secured,  and  not  to 
divest  them  of  an  Interest  in  land  or  require 
of  them  a  conveyance  of  lands  in  which  they 
had  a,'  personal  Interest  (Blanton  v.  Rose,  70 
Ark.  410,  68  S.  W.  674 ;  Paragould  Trust  Co. 
V.  Perrln,  103  Ark.  67,  145  S.  W.  886).  The 
decree  in  No.  4078  Is,  accordingly,  affirmed. 

[3]  It  is  urged  In  No.  4079  that  the  chan- 
cellor's finding  that  the  $300  note  dated 
February  19,  1909,  had  not  been  paid.  Is 
not  supported  by  the  testimony,  and  this 
contention  must  be  sustained.  There  is  de- 
cided conflict  in  the  testimony  upon  this 
point,  the  appellant  testifying  that  she  sent 
a  check  from  Hot  Springs  for  $300,  payable  to 
the  order  of  the  bank,  which  was  later 
charged  to  her  account.  In  payment  of  the 
note.  This  check  appeared  to  be  personally 
indorsed  on  the  back  by  her,  and  the  cashier, 
who  had  no  recollection  of  the  transaction, 
thought  from  the  indorsement  that  the  money 
had  been  paid  directly  to  her,  and  it  also  ap- 
peared that  the  amount  of  the  note  had  been 
Included  in  a  larger  note  of  later  date  given 
in  renewal  of  all  her  smaller  notes  due  and 
unpaid  to  the  time  of  fts  execution.  '  Her 
positive  statement  that  the  note  was  paid 
with  the  check  payable  to  the  bank  for  the 
amount  thereof,  which  was  later  charged  to 
her  account  and  denial  of  the  collection  of 
the  check  or  receipt  of  any  money  thereon, 
with  the  inability  of  the  master  to  find  where 
she  could  have  been  credited  with  the  whole 
of  said  sum,  if  the  principal  part  thereof  had 
been  paid  to  her  in  cash,  as  the  cashier 
thought  was  the  case,  fomiBhes  a  clear  prch' 
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ponderanoe  of  the  testliuony  against  the  find- 
ing that  the  note  was  not  paid. 

The  fact  that  the  amount  thereof  was 
claimed  to  be  Included  In  a  note  for  a  much 
larger  amonnt  executed  by  her  In  reneval  of 
all  smaller  notes,  due  and  unpaid  at  the 
bank.  Is  not  entitled  to  much  weight,  under 
the  circumstances  of  this  case,  against  tho 
testimony  showing  the  payment  of  the  note, 
slnre  she  relied  Implicitly  upon  the  bank 
cashier,  who  was  her  confidential  agent  and 
adviser,  and  executed  such  papers  as  he  re- 
quested her  to  sign.  The  amount  of  the  de- 
cree must,  accordingly,  be  reduced  by  said 
sum  of  $300. 

[♦]  The  chancellor's  finding  relative  to  the 
commissions  due  Eugene  Williams  a»  agent 
for  Mrs.  E^7ana  for  making  collections  and 
attending  to  her  affairs,  and  foreclosing  a 
lien  therefor  under  the  mortgage  to  the  bank. 
Is  likewise  erroneous.  According  to  the  mas- 
ter's report,  said  Williams  was  not  entitled 
to  more  than  the  sum  of  $953.11  on  all  busi- 
ness transacted,  and  the  undisputed  testi- 
mony, and  his  own  admissions,  show  that  he 
has  received  and  been  paid  more  than  $1,000 
commissions  for  his  services,  and  the  finding 
that  $453.11  was  due  him  on  that  account  was 
clearly  against  the  great  preponderance  of 
tbe  testimony,  and,  since  the  mortgage  taken 
to  secure  her  indebtedness  to  the  bank  did  not 
cover  any  indebtedness  due  to  her  said  agent, 
the  chancellor  erred  in  so  finding  and  decree^ 
Ing  a  foreclosure  therefor. 

The  decree  is  erroneous,  and  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions 'to  reduce  the  amount  of  the  recovery 
against  appellant,  Mrs.  Evans,  in  the  sum  of 
the  said  Items  of  $800,  and  $453.11,  $753.11 
in  all,  and  to  enter  a  decree  for  the  balance 
doe  after  making  such  reduction  and  for 
tbe  foreclosure  of  the  lien  and  sale  of  the 
land. 

It  la  so  ordered. 


BRO"WN  v.  MORROW.    (Ko.  71.) 
(Supreme  Court  of  Arkansas.    June  19,  191d.) 
1.  Frauds,  Statute  of  ^=>24  —  Buect  ob 

COLLATEBAI.    PBOMISE— EVIDENCE. 

In  determining  whether  an  oral  promise  is 
originai  or  collateral,  the  intention  of  the  par- 
ties at  the  time  it  was  mndc  must  be  regarded ; 
and  the  wwds  of  the  promise,  tbe  situation  of 
the  parties  and  all  the  conditions  attending  the 
traDsaction  should  be  considered. 

[Ed.  Note. — For  other  cases,  see  Frinida,  Slat- 
nte  of.  Cent  Dig.  {  20 ;   Dee.  Dig.  «=s>24.] 

2l  Fbauds.  Statttte  ot  <S=>28(3)— Consideba- 
noN— DiBECT  oB  Collateral  Pkomise. 
A  contractor's  re()reaentation  that  he  had 
money  in  his  hands  that  would  belong  to  a 
subcontractor  on  a  Tinal  settlement,  and  that 
he  would  pay  the  subcontractor's  orders  un  liim 
if  plaintiff  would  refrain  from  suing  the  sub- 
contractor and  garnishing  him,  and  would 
endeavor  to  induce  the  subcontractor  to  com- 
plete bis  contract,  to  '  which  plaintiff  agreed 
and  charged  tbe  acoonnt  to  the  contractor,  was 


of  direct  benefit  to  tbe  contractor,  supported  by 
a  sufBcient  consideration,  and  licnce  was  an 
original  and  not  a  collateral,  pruaii.se. 

[Ed.  Note.— For  other  cases,  see  Frnuds,  Stat- 
ute of.  Cent.  Dig.  H  18,  19;    Dec.  Dig.  «s> 
.] 


3.  Appbal  and  Ebbob  «=>1002— QussnoKs  of 
Pact— Vebdict. 

Where  the  evidence  is  conlUcting.  but  there 
is  evidence  of  a  siibstantinl  cbnracter  to  sup- 
port a  verdict,  judgment  thereon  will  bo  af- 
firmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  3935-3937 ;  Dec.  Dig.  «= 
1002.] 

Appeal  from  Circuit  Court,  Clay  County; 
J.  F.  Uautney,  Judge. 

suit  by  M.  V.  Morrow  against  W.  R. 
Brown.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Afilrmed. 

G.  B.  Oliver,  of  Coming,  for  appellant 
L.  Hunter,  of  Piggott,  for  appellee 

HAfiT,  J.  M.  V.  Morrow  sued  W.  B. 
Brown,  before  a  Justice  of  the  peace,  to  re- 
cover $10a62  alleged  to  be  due  for  clearing 
the  right  of  way  and  cutting  and  piling  wood 
on  the  right  of  way  In  a  drainage  district 
Morrow  recovered  Judgment  in  the  Justice 
court,  and  Brown  appealed  to  the  circuit 
court  There  the  Jury  returned  a  verdict  In 
favor  of  Morrow  for  the  amount  sued  for,  and 
Brown  has  appealed  to  this  court 

The  only  assignment  of  error,  relied  upon 
for  a  reversal  of  the  Judgment,  is,  that  the 
court  erred  in  refusing  to  direct  a  verdict 
for  the  defendant,  Brown.  The  facts  are  sub- 
stantially as  follows:  Tbe  defendant  Brown 
entered  into  a  contract  with  a  drainage  dis- 
trict for  constructing  three  lateral  ditches. 
Brown  then  entered  Into  a  contract  with 
George  Halford  to  dear  the  right  of  way  and 
cut  and  pile  the  wood  on  the  right  of  way. 
He  agi-eed  to  pay  him  $15  an  acre  for  clearing 
tbe  right  of  way,  and  $1..'50  per  cord  for  the 
wood  cut  and  placed  In  piles.  The  plaintiff, 
Morrow,  had  a  storehouse  near  by,  and  paid 
off  the  men  working  for  Halford  and  also 
sold  them  supplies.  Halford  would  pay  Mop- 
row  by  giving  him  orders  on  Brown  for 
amounts  due  him  under  his  contract. 

On  the  1st  day  of  Septemlwr,  1914,  Morrow 
presented  to  Brown  an  order  given  him  by 
Halford.  Brown  paid  Morrow  $71.95  and 
that  left  a  balance  of  $198.62.  Brown  told 
Morrow  that  he  was  holding  back  10  per  cent, 
of  the  monthly  estimates  and  that,  when  Hal- 
ford finished  work,  there  would  be  more  than 
enough  to  pay  the  claim  and  that  he  would 
pay  it  then.  Subsequently  Morrow  told 
Brown  that  he  was  going  to  sue  Halford  and 
hare  a  writ  d  garnishment  Issued  against 
Brown.  Brown  told  Morrow  not  to  do  that, 
tliat  Halford  had  been  after  him  for  some 
money,  and  that  he  had  told  him  that  he 
would  not  pay  bim  any  more  until  he  com- 
pleted tlie  right  of  way  and  Morrow's  debt 
was  paid.     Brown  told  Morrow  that  10 
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cent  of  the  montbly  estimates  were  being 
held  back,  and  that,  If  Morrow  would  use  his 
influence  with  Mr.  Halford  to  get  him  to  com- 
plete his  contract,  he  would  pay  him  when 
Halford  finished  his  work.  This  conversation 
occurred  September  20,  1014.  Under  this 
state  of  facts.  It  is  contended  by  counsel  for 
Brown  that  his  promise  to  pay  Morrow  was  a 
collateral  agreement  to  answer  for  the  debt  of 
Halford,  and  was,  therefore,  within  the  stat- 
ute of  frauds.  On  the  other  hand,  it  is  con- 
tended that  the  promise  of  Brown  was  an 
original  promise  and  that  the  testimony  was 
sufficient  to  warrant  the  verdict  of  the  Jury. 

[1 ,2]  In  determining  whether  an  oral  prom- 
ise Is  original  or  collateral,  the  intention  of 
the  parties  at  the  time  it  was  made  must  be 
regarded ;  and  in  determining  such  intenticm 
the  words  of  the  promise,  the  situation  of  the 
parties,  and  all  of  the  conditions  attending 
the  transaction,  should  be  taken  into  ccm- 
sideration.  Millsaps  v.  Nixon,  102  Ark.  435, 
144  S.  W.  915.  In  the  application  of  this  rule, 
in  Robinson  &  Son  Contracting  Co.  ▼.  Twin 
aty  Bank,  lOS  Ark.  219,  146  S.  W.  623,  the 
court  held  that  a  verbal  promise  by  a  prin- 
cipal contractor,  that  he  would  reimburse  a 
certain  bank  for  money  advanced  to  a  sub- 
contractor upon  time  checks,  Issued  by  the 
subcontractor  in  completing  the  contract 
work,  is  not  witliin  the  statute  of  frauds. 
The  reason  given  was  that  the  principal  con- 
tractor was  the  benefldary  of  the  work  done 
by  the  subcontractor,  received  pay  for  it,  and 
In  turn  was  liable  to  the  subcontractor  for 
the  work  done  by  him. 

The  principal  contractor  knew  that  the  sub- 
contractor could  not  do  the  work  unless  cer- 
tain advances  were  made  to  him,  and  knew 
that  the  bank  made  the  advances  with  the  ex- 
pectation that  such  advances  would  be  paid 
out  of  the  money  due  the  subcontractor  by 
the  principal  contractor.  The  reasoning  of 
the  court  In  that  case  ia  directly  applicable  to 
the  tacts  of  this  case.  Brown  represented  to 
Morrow  that  he  had  money  tn  his  hands, 
which  would  belong  to  Halford  when  there 
was  a  final  settlement  made  with  him,  and 
that  he  would  pay  Morrow  if  the  latter  would 
refrain  from  suing  Halford  and  garnishing 
him  (BrAwn),  and  would  also  use  his  In- 
fluence with  Halford  to  get  him  to  complete 
bis  contract  Morrow  agreed  to  this  and 
charged  the  account  to  Brown.  The  promise 
thus  made  by  Morrow,  at  the  request  of 
Brown,  was  of  direct  benefit  to  the  latter  and 
was  a  sufficient  consideration  to  support  the 
promise  of  Brown  to  pay  the  debt  of  Halford 
and  make  the  promise  an  original  one.  Hence 
the  oonrt  did  not  err  in  refusing  to  direct  a 
verdict  for  the  defendant 

[3]  No  objection  was  made  to  the  instruc- 
tions given  by  the  court  and,  we  think,  in  the 
application  of  the  rule  above  stated,  the  Jury 
was  warranted  In  returning  a  verdict  for  the 
plaintlft.    It  Is  true  the  testimony  of  the  wit- 


nesses for  the  plaintiff  was  contradicted  by 
the  testimony  of  the  defendant  but  this  con- 
flict in  the  testimony  was  settled  against  the 
defendant;  and,  there  being  evidence  of  s 
substantial  character  tending  to  support  tbe 
verdict  the  Judgment  will  be  affirmed. 


WBATHBRTON   v.   TAYLOR.     (No.  82.) 
(Supreme  Goart  of  Arkansas.     June  26,  1916.) 

1.  Divorce  «=>312  —  Custody  of  Child  — 
Right  to  Appeai/— "Final  Obder." 

An  order  of  the  chancery  court  in  divorce, 
awarding  temporary  custody  of  a  child  to  one 
parent  Is  a  final  order,  entitling  the  other 
parent  to  appeal,  altliough  jurisdiction  is  re- 
tained to  modify  It 

(B>d.  Note.— For  other  cases,  see  Divorce, 
Cient  Dig.  i  806;  Dec.  Dig.  «s>312.] 

2.  DiToKOB  «ss>312  —  CusroDT  or  Child  — 

RlQHT  TO  AfpBAL. 

An  interlocutory  order  may  be  made,  re- 
lating solely  to  the  right  to  visit  a  child  with- 
out depriving  the  parent  of  the  custody,  and 
that  sort  of  an  order  would  not  be  final  and 
appealable. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  J  806;  Dec.  Dig.  ®=»S12.] 

3.  DiVOBCE  ®s>303(3)— CtrSTODT  OF  (Thildben 
—Successive    Okdess— Necebsitt  of  Proof. 

An  order,  granting  custody  of  a  child  to 
one  parent,  is  an  adjudication  that  such  par- 
ent, and  not  the  other,  is  a  proper  person  to 
have  custody,  and  proof  to  the  contrary,  justi- 
fying a  change,  is  prerequisite  to  an  order 
awarding  cnstooy  to  the  other. 

[Ed.  Note.— £\>r  other  cases,  see  Divorce, 
Cent  Dig.  t  794;  Dec.  Dig.  «=3303(3).] 

4.  DiTOBOB  «=>303(3)— Custody  of  Children 
—Successive  OBDEBa—NccKsBiTY  of  Pboof. 

Personal  knowledge  ot  the  chancellor  is 
not  sufficient  basis  for  awarding  custody  of  a 
child  to  one  parent  without  proof  after  it  was 
once  awarded  to  the  other  parent. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  i  794;  Dec.  Dig.  «=s>303(3).] 

5.  DivoBOB    ®=>300— Custody    of    Cbildbkit 
— Jubisdictionai.   Limits. 

If  the  established  tacts  Justify  the  conclu- 
sions that  the  mother  of  the  child  is  capable 
of  giving  proper  care  to  the  child,  and  that  she 
will  comply  with  the  orders  ot  the  court,  it 
would  not  be  beyond  the  power  of  the  court 
to  permit  her  to  take  the  child  to  her  home  in 
another  state. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  8  789;  Dec.  Dig.  <S=9800.] 

Appeal  from  Pulaski  Chancery  Coort ;  Jno. 
E.  Martlneau,  C!hancellor. 

Petition  by  Mrs.  0.  C.  Taylor  against  Joe 
B.  Weatherton.  Decree  for  petitioner,  and 
defendant  appealed,  having  secured  a  super- 
sedeas which  tbe  Supreme  Ck>urt  extended 
pending  hearing  on  the  merits.  Reversed 
and  remanded. 

Manning,  Emerson  te  Morris,  of  Little 
Rock,  for  appellant.  Grover  T.  Owens,  of 
Little  Rock,  for  appellee. 

Mcculloch,  O.  J.  Appellant  and  ap- 
pellee were  formerly  husband  and  wife,  bnt 
in  the  year  1912  were  divorced  by  a  decree  of 
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tbe  chaneeiT  conrt  of  Palaald  county.  Tbera 
is  a  cblld,  tbe  lasne  of  said  Intermarriage, 
a  girl,  who  was  about  tbree  years  of  age  at 
the  time  the  divorce  was  granted,  and  tbe 
cbancery  coort  In  its  decree  awarded  the 
costody  of  the  cliild  to  appellant,  the  father. 
Tbere  was  a  clause  in  the  decree,  reciting 
tbat  the  conrt  retained  jurisdiction  over  the 
ciiatody  of  the  child  for  the  pnrpose  of  mak- 
ing further  orders  from  time  to  time  as  might 
be  considered  proper  upon  consideration  of 
the  drcomstances.  Appellant  has  continued 
to  reside  in  the  dty  of  Little  Rock,  and  re- 
sides here  now.  Appellee  removed  to  Dal- 
las, TeXn  and  is  living  there  now.  Each  of 
tlie  parties  has  married  again,  and  appellee 
filed  a  petition  In  the  chancery  court  of 
Polaskl  county  on  May  25,  1916,  asking  that 
the  custody  of  the  child  be  awarded  to  her 
during  the  summer  vacation,  and  that  she  be 
permitted  to  take  the  child  with  her  to  her 
home  In  Dallas.  It  is  alleged  in  the  peti- 
tion that  appellee  has  been  married  for  the 
past  four  years  and  has  a  comfortable  home 
In  Dallas,  and  that  she  and  her  husband 
are  capable  of  taking  proper  care  of  the 
child.  Api>ellant  filed  an  answer,  denying 
that  appellee  has  a  suitable  home  in  Dallas, 
or  that  she  is  a  suitable  person  or  is  of  suf- 
ficient flimtirtjii  ability  to  take  proper  care 
(tf  tbe  child.  Without  bearing  any  testimony, 
and  over  objections  of  appellant,  the  court 
rendered  a  decree,  awarding  the  custody  of 
the  child  to  appellee — 

'^til  tlie  further  orders  of  this  court,  but 
Bot  later  than  one  week  before  the  opening  of 
tbe  pnbUe  schools  in  the  city  of  Little  Rock, 
AA^  in  the  foU  of  1916." 

The  decree  farther  spedfled  that  appellee 
could  take  the  «!ltlld  with  her  to  Dallas,  but 
she  was  required  to  execute  a  bond  In  the 
sum  of  fl,000,  conditioned  tliat  she  would 
return  the  (Aild  to  the  custody  of  appellant 
when  ordered  by  the  court,  not  later  than 
one  week  before  the  opening  of  the  public 
schools.  An  appeal  has  been  duly  prosecuted 
to  tills  court,  and  an  order  was  made  by  one 
of  tbe  judges  of  the  court,  superseding  the 
decree  of  the  cbancery  court  Said  order 
of  supersedeas  has  been  extended  by  this 
court  until  the  cause  can  be  heard  on  its 
merits. 

[1]  Tbe  first  question  presented  is  whether 
or  not  the  order  of  the  chancery  court,  tem- 
porarily transferring  the  custody  of  the  child 
from  appellant  to  appellee,  and  permitting  the 
latter  to  remove  the  child  beyond  tbe  juris- 
diction of  the  court,  is  a  final  order  ao  as  to 
be  appealable.  We  are  of  the  opinion  tbat 
the  order  is  final  In  the  sense  that  the  com- 
plaining party  has  a  right  to  prosecute  an 
appeal  to  tills  court.  The  diancery  court 
has  a  contJmilng  power  with  respect  to  tbe 
cnstody  of  the  ctilld,  even  without  a  reserva- 
tion in  the  decree,  and  any  order  which  the 
court  may,  from  time  to  time,  make  can  be 
subsequently  changed  on  sufficient  showing 
of  a  diange  In  the  circumstances.    An  order 


of  tbe  cbancery  court  with  respect'  to  tbe 
custody  of  a  child  is  never  final  in  the  sense 
that  it  is  unchangeable,  but  any  change  in  the 
custody  of  the  child  deprives  the  parent  who 
has  the  custody  of  a  substantial  right,  and 
the  order  may  be  appealed  from. 

[2]  When  only  property  rights  are  Involved 
In  litigation,  the  court,  under  some  circum- 
stances, may  impound  the  subject-matter  of 
the  litigation  for  the  purpose  of  preserving  it, 
and  an  order  of  tbat  kind  is  interlocutory: 
but  not  so  when  the  order  concerns  tbe  cus- 
tody of  a  child,  for  It  Is  not  the  child  itself 
that  is  the  subject  of  the  controversy.  In  a 
property  sense,  but  the  right  to  enjoy  the 
privilege  of  liaving  It  in  custody.  When  one 
Is  deprived  of  that  right  for  any  appreciable 
length  of  time,  It  is  a  final  adjudication  of 
the  rights  of  the  parties  to  that  extent,  and 
an  appeal  may  be  prosecuted.  An  interlocu- 
tory order  may  be  made,  relating  solely  to 
the  right  to  visit  a  diild,  without  depriving 
the  parent  of  the  custody,  and  that  sort  of 
an  order  would  not  be  final  and  appealable. 
But  an  order  which  deprives  a  parent  of  tho 
custody  of  tbe  child  for  any  length  of  time 
is,  as  before  stated,  different  In  effect,  and 
constitutes  a  final  order. 

[3]  Tbe  only  remaining  question  is  whether 
or  not  the  court  erred  in  order  the  change 
in  the  custody  without  hearing  proof  on  the 
issues  presented  in  the  pleadings.  The  con- 
tention of  appellant  is  that  the  court  commit- 
ted error  in  making  such  an  order  without 
proof,  and  we  are  of  the  opinion  tbat  that 
contention  is  sound.  While  chancery  courts 
possess  a  continuing  power  over  tbe  matter 
of  custody  of  a  child  which  has  been  award- 
ed to  one  of  the  parents,  it  does  not  follow 
that  an  order  changing  tbe  status  can  be 
made  without  proof  showing  a  change  in 
circumstances  from  those  which  existed  at 
the  time  the  original  order  was  made.  Tbe 
original  decree  constituted  a  final  adjudica- 
tion that  appellant,  and  not  appellee,  was  the 
proper  one  to  have  the  chUd,  and  before  an 
order  can  be  made  changing  tbe  status,  there 
must  be  proof  on  the  subject  justifying  tbe 
change.  The  following  statement  of  the  law 
on  the  subject  is  found  In  9  Ruling  Case  Law, 
p.  476: 

"A  decree  made  at  the  time  of  the  divorce 
cannot  anticipate  the  changes  which  may  oc- 
cur in  the  condition  of  the  parents,  or  in  their 
habits  and  character,  and  their  fitness  to  have 
the  custody  and  care  of  the  cbildren.  The 
parent  havmg  the  custody  of  the  children  may 
marry ;  may  oecome  poor  and  unable  properly 
to  maintain  and  educate  them ;  may  become 
vicious  and  morally  unfit  to  have  the  control  of 
children.  These  changes,  and  othor  sufficient 
causes,  may  make  it  necessary  for  the  good  of 
the  cluldren  that  their  custody  should  be  chang- 
ed. •  *  •  Moreover,  a  delinquent  parent 
may,  in  the  course  of  time,  become  entirely  fit 
to  have  and  retain  the  custody  of  his  or  her 
child.  And  so  it  has  been  held  that  the  pre- 
sumption of  unfitness  on  the  part  of  a  father 
for  the  custody  of  his  child,  raised  by  refusal 
of  the  court  to  award  it  to  him  upon  grant' 
a  decree  of  divorce  against  him,  is  overcome 
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tTiaence  of  an  exemplary  life  for  many  monttia 
after  the  paEsing  of  the  decree.  A  decree  fix- 
ing the  custody  of  a  child  is,  however,  final  on 
the  conditions  then  existing,  and  should  not 
be  changed  afterward  unless  on  altered  condi- 
tions since  the  decree,  or  on  material  facts  ex- 
isting at  the  time  of  the  decree,  but  unknown 
to  the  court,  and  then  only  for  the  welfare  of 
the  chUd." 

There  has  been  no  dedslon  of  this  court 
on  the  precise  point,  t>at  several  decisions 
clearly  recognize  the  correctness  of  the  above- 
stated  rule.  Thus  it  was  said  In  Meffiert  v. 
"Meffert,  118  Ark.  582,  177  S.  W:  1,  that  an 
order  of  the  chancery  court,  awarding  cus- 
tody of  the  child  to  one  of  the  parents,  "Is 
not  a  final  one,  and  that  It  may  be  changed 
at  any  future  time  by  the  diancellor  for 
cause."  In  the  recent  case  of  O'Kane  v. 
Liyle,  185  S.  W.  281,  we  held  that  It  was 
error  for  the  chancery  court  to  change  an 
order,  concerning  an  allowance  for  the  sup- 
port of  a  child,  without  taking  proof  to  show 
a  change  in  the  circumstances.  It  was  held, 
in  other  words,  that  the  original  decree  was 
a  bar  to  any  further  order  until  there  was 
shown  a  change  In  the  circumstances  of  the 
parties.  The  same  principle  applies  with 
respect  to  the  change  of  the  custody  of  the 
child.  Several  cases  cited  by  appellant  on 
the  brief  support  this  view.  In  Eoontz  v. 
Koontz,  25  Wash.  336,  65  Pac.  546,  the  court 
said: 

"A  decree  of  the  superior  court,  which  deter- 
mines the  custody  of  infant  children,  from 
which  no  appeal  has  been  taken,  is  conclusive 
upon  the  court  which  rendered  the  decree  and 
upon  all  other  courts,  in  the  absence  of  a  ma- 
terial change  in  the  condition  and  fitness  of  the 
parties,  or  the  requirements  for  the  welfare  of 
the  child." 

[4]  The  order  is  defended  on  the  ground  that 
the  chancellor  had  personal  knowledge  of  the 
parties  and  their  fitness,  respectively,  to  care 
for  the  child.  It  is  suggested  in  the  argument 
of  counsel  for  the  appellee  that  the  chan- 
cellor often  had  the  parties  before  him  and 
conferred  with  them.  That,  however,  is  not 
sufficient  basis  for  a  decree  adjudicating  the 
rights  of  the  parties.  The  personal  knowl- 
edge of  the  chancellor  is  not  judicial  knowl- 
edge of  the  court,  for  there  Is  no  way  of 
testing  the  accuracy  of  knowledge  which 
rests  entirely  within  the  breast  of  the  court 

[6]  It  is  also  argued  that  the  court  erred  In 
permitting  the  child  to  be  taken  beyond  the 
jurisdiction  of  the  court,  but  that  question 
can  only  be  decided  when  proof  Is  taken  es- 
tablishing the  circumstances  of  the  parties. 
We  do  not  hold  that  it  is  beyond  the  power 
of  a  court  to  make  such  an  order,  for  if  the 
established  facts  justify  the  conclusion  that 
the  mother  of  the  child  is  capable  of  giving 
proper  care  to  the  child,  and  that  she  will 
comply  with  the  orders  of  the  court,  it  would 
not  be  beyond  the  power  of  the  court  to  per- 
mit her  to  take  the  child  to  her  home  In  an- 
other state. 

For  the  error  In  entering  a  decree  In  the 


absence  Of  proof,  the  decree  1«  rerersed,  and 
the  cause  is  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


ST.  LOUIS.  L  M.  &  S.  B.  00.  ▼.  INGRAM. 
(No.  14.) 

(Supreme  Court  of  Arkansas.     May  22,  1816.) 

1.  Master  and  Sebvant  iS=5>265(9)— Injttbies 
—Action— Btjkdew  of  Pboof. 

Under  Employers'  Liability  Act  April  22, 
1908,  c.  149,  35  Stat.  65  (U.  S.  Comp.  St.  101.3, 
SS  8657-8G63),  a  railway  company  is  not  charge- 
able with  negligence  by  mere  proof  of  a  defect 
in  its  appliances,  but  actual  or  constructive  no- 
tice thereof  must  be  shown. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g{  882-889,  900-905;  Dec. 
Dig.  €=205(9).] 

2.  Master  and  Servant  ®=9286(24)  —  iNJtr- 
BiES— Action — Question  fob  Just— Defeo- 
Tivx  Tools. 

In  an  action  under  the  federal  Employers' 
Liability  Act,  evidence  that  plaintiff  was  injured 
by  breaking  of  an  unloading  skid,  an  old  bridge 
timber  which  had  long  been  exposed  to  the 
weather,  the  question  whether  defendant  wag 
negligent  in  directing  its  use,  without  inspectioD 
as  to  its  soundness,  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  t  1029;  Dec.  Dig.  €=» 
286(24).!  e    -.^ 

3.  Jury  i8=»97(1)  —  Competenot  —  Pbevious 
Litigation  with  a  Pabtt. 

Holding,  competent  to  serve  as  juror  one  who 
has  previqusly  recovered  in  litigation  against 
the  defendant  railroad  company,  but.  who  states 
that  he  has  no  prejudice,  the  defendant  exhaust- 
ing its  Inst  peremptory  challenge  on  him,  is  not 
error,  although  not  advisable. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  $g  431,  435,  436;  Dec.  Dig.  «»=a87(l).] 

4.  Damaobb  «Es>184(3)— ExoBssDra— Pebsonai. 
Injitbiss. 

In  recovery  against  railroad  by  employe  for 
injury  to  leg,  necessitating  seven  operations, 
causing  great  pain  and  long  confinement  and  loss 
of  earning  capacity,  verdict  for  $9,000  was  not 
excessive,  although  the  leg  was  not  amputated 
nor  was  its  use  lost. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent   Dig.    U   368,   389-392;    Dec.    Dig.   «=» 

5.  Railboads  «=>161— Liens  fob  DAHAOKa 

Where  employ^  sued  a  railroad  for  injuries 
within  a  year  after  injury,  but  after  judi^ment 
for  him  had  been  reversed  on  appeal  and  re- 
manded for  new  trial,  he  took  a  nonsuit  and 
brought  a  new  suit  therefor  more  than  a  year 
after  injury,  he  was  not  entitled  to  the  lien  for 
his  damages  given  by  Kirby's  Dig.  i  6661,  upon 
the  railroad  property  over  prior  mortgages  and 
other  similar  liens,  being  barred  by  Kirby's  Dig. 
§  0662,  providing  such  lien  shall  not  be  effecttuU 
unless  suit  is  brought  or  claim  is  filed  with  re- 
ceiver of  the  road  within  one  year  after  the 
claim  accrues;  since  the  time  fixed  is  a  con- 
dition precedent,  not  subsequent 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  482 ;    Dec.  Dig.  <S=>101.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Jno.  W.  Stayton,  Special  Judge. 

Action  by  William  Ingram  against  the 
St  Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Modified  and  affirmed. 
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Troy  Pace,  of  Little  Eock,  for  appellant. 
Gostave  Jones  and  L.  L.  Campbell,  botb  of 
Newport,  for  appellee. 

SMITH,  J.  This  la  tbe  second  appeal  of 
tlUs  case.  The  opinion  upon  the  former  ap- 
peal wlU  be  found  In  118  .Ark.  377,  176 
S.  W.  692,  and  the  facts  as  there  stated  are 
substantially  the  same  as  those  developed 
at  the  trial  from  which  this  appeal  Is  pros- 
ecuted, except  In  the  respects  to  which  at- 
tention will  be  called.  At  the  trial  from 
which  the  first  appeal  vras  prosecuted,  appel- 
lee predicated  his  right  of  recovery  on  the 
act  of  the  General  Aesembly  of  this  state 
approved  March  8,  1911  (Acts  1911,  p.  66); 
but  on  the  remand  of  the  cause  appellant 
amended  Its  answer  and  allegedf  that,  at  the 
time  of  bis  injury,  appellee  was  employed  In 
interstate  commerce  and  that  his  right  of  re- 
covery, therefore,  depended  upon  the  federal 
Employers'  LlabUity  Act  of  April  22,  1908, 
and  not  upon  the  state  statute  under  which 
the  first  trial  was  had.  Appellee  conceded 
that  this  was  correct,  and  all  the  Instruc- 
tions given  were  drawn  to  conform  to  the 
federal  statute.  The  difference  between  the 
two  statutes,  so  far  as  it  Is  material  here  to 
consider  the  difference,  is  that  under  section 
2  of  oar  statute  the  railroad  company  Is 
deemed  to  have  had  knowledge  of  the  defect 
in  its  appliances,  and  proof  of  the  existence 
of  the  defect  is  prima  facie  evidence  of  neg- 
ligence; while,  under  the  federal  statute, 
the  common-law  rule  in  this-  respect  has  not 
been  changed. 

{1]  Under  the  state  statute  the  servant  need 
only  to  prove  that  he  was  injured  by  reason 
of  a  defective  appliance  to  make  a  prima 
fade  case;  whiles  under  the  federal  statute, 
the  presumption  prevails,  even  after  proof 
of  the  defect,  that  the  railway  company  was 
not  aware  of  its. existence;  and,  until  it  Is 
shown  that  the  railway  company  knew,  or, 
in  the  exercise  of  ordinary  care,  should  have 
known,  of  the  defect,  it  Is  not  charged  with 
that  knowledge. 

At  the  trial  from  which  the  first  appeal 
was  prosecuted.  It  was  shown  that  appellee 
was  Injured  by  reason  of  the  fact  that  a  skid 
broke  and  threw  a  piece  of  piling  on  him. 
There  was  expert  evidence  showing  that  a 
sound  skid  should  have  safely  supported  a 
weight  several  times  greater  than  that  of  the 
piling  which  caused  the  skid  to  break. 
Thereupon  the  court  directed  the  Jury  to  find 
for  the  plaintiff  upon  the  question  of  negli- 
gence, and  submitted  to  the  Jury  the  question 
only  of  the  assessment  of  damages.  We  held 
that  this  was  error,  as,  under  the  evidence, 
the  Jury  should  have  been  permitted  to  pass 
upon  the  question  of  the  primary  negligence 
of  the  company.  Attention  was  called  to 
the  evidence  of  the  foreman  of  the  gang  of 
which  appellee  was  a  member,  wherein  he 
stated  that  "he  observed  the  guard  rails 
after  tbey  were  taken  from  the  bridges,  and 
that  there  were  no  defects  In  them."    At  the 


trial  from  which  this  appeal  is  prosecuted 
the  foreman  was  not  so  definite  on  the  sab- 
Ject  of  the  inspection  of  the  timbers  from 
which  the  skids  were  made.  Indeed,  appel- 
lant undertook  to  Impeach  him  by  proof  of 
contradictory  statements  on  this  subject  con- 
tained in  bis  evidence  on  the  former  trial. 
At  this  last  trial  he  was  asked,  "How  close 
did  you  ever  get  to  the  skids  that  were  being 
used?"  and  he  answered,  "I  suppose  I  passed 
them  In  my  work  laying  on  the  ground."  He 
was  asked  the  following  questions  and  gave 
the  answers  set  out: 

"At  that  time  did  you  give  them  any  particular 
inspection?  A.  No,  sir.  You  just  saw  them, 
like  passing  by  this  courthouse,  and  see  them? 
A.  Xes,  Mr.  Did  you  ever  make  inspection  of 
the  skid  that  broke  with  a  view  to  see  if  it  was 
defective?     A.  No,  sir." 

It  appears,  therefore,  that  the  Jury  was 
warranted  In  finding  thi&t  no  inspection  was 
in  fact  made. 

[2]  Appellant  insists,  however,  that  the 
evidence  is  not  sufficient  to  warrant  the  find- 
ing that  reasonable  care  required  that  an  in- 
spection be  made ;  and  it  also  Insists  that  an 
inspection,  such  as  would  have  been  required 
by  the  exercise  of  ordinary  care  only,  would 
not  have  revealed  any  defect  in  the  skid.  In 
other  words,  if  a  defect  existed,  the  exercise 
of  ordinary  care  in  Inspecting  the  skid  would 
not  have  disclosed  Its  existence.  As  at  the 
former  trial,  so  In  this  the  proof  showed  that 
a  skid  the  size  of  the  one  la  use  when  appel- 
lee was  Injured  should  have  safely  supported 
several  times  the  weight  of  the  piling  which 
caused  it  to  break.  The  expert  witness  stat- 
ed it  should  have  sustained  ten  times  the 
weight  of  the  piling.  The  conclusion,  there- 
fore, is  warranted  that  the  skid  was,  in  fact, 
defective.  It  will  be  tx>me  In  mind  that  ap- 
pellee was  not  employed  at  the  skid  which 
broke,  and  he  was  not,  therefore,  afforded  an 
opportunity  to  make  an  Inspection  of  it. 

Appellant  Insists  that  this  case  Is  con- 
trolled by  the  principle  announced  in  the 
case  of  St.  L.,  I.  M.  &  S.  K.  Co.  v.  Andrews,  79 
Ark.  437,  96  S.  W.  183,  In  that  an  inspec- 
tion, which  ordinary  care  only  would  have 
suggested,  would  not  have  revealed  the  de- 
fect In  the  skid.  The  Andrews  Case  contains 
a  very  clear  declaration  of  the  law  on  this 
subject  The  master  is  required  to  make  an 
inspection  only  when  ordinary  care  suggests 
the  necessity  for  it  And  the  inspection  made 
must  be  such  as  ordinary  care  suggests  as  be- 
ing necessary  under  the  drcumstances  of  the 
case.  Was  the  Jury  warranted,  under  the 
evidence  In  this  case,  in  finding  that  such  a 
duty  rested  up<m  appellant  and  that  there 
was  a  negligent  failure  to  discharge  It?  As 
has  been  shown,  the  Jury  was  warranted  in 
finding  that  an  Inspection  was  not  made,  and 
no  attempt  Is  made  to  show  that  appellee  was 
guilty  of  contributory  negligence.  The  tim- 
bers were  old  and  had  been  long  in  use  on  a 
bridge  and  thereby  exposed  to  the  action  and 
effect  of  the  weather.  They  had  been 
posed  for  a  sufficient  length  of  time 
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gest  the  necessity  tbat  they  be  replaced  with 
newer  timbers.  They  had  been  "dapped"  or 
notched  so  as  to  fit  down  over  the  ties  abont 
two  Inches.  Before  they  had  been  "dapped" 
they  were  6x8  timbers.  When  they  were  re- 
moved these  notches  were  trimmed  down  so 
that  the  timber  became  a  4x8.  The  interval 
between  the  time  they  were  "dapped"  and 
afterwards  trimmed  down  '  represents  the 
time  they  were  used  as  guard  rails  on  the 
bridge,  and  the  length  of  this  time  Is  not 
shown  further  than  that  It  had  become  neces- 
sary to  replace  them.  These  gnard  rails  were 
trimmed  down  to  be  used  as  stakes  to  put  on 
the  sides  of  flat  cars  as  uprights  to  hold  lum- 
ber or  logs  on  the  flat  cars  when  wired  at  the 
top,  and  might  have  been  safe  when  used  for 
this  purpose  without  also  being  safe  for  skids. 
At  least,  the  jury  might  have  so  found. 
This  skid  was  not  produced  at  the  trial,  and 
the  nature  of  the  defect  can  only  be  con- 
jectured. Yet  that  it  was  defective  Is  rea- 
sonably certain,  or  it  would  have  safely  held 
tip  the  weight  which  caused  It  to  break. 
Although  similar  skids  have  been  safely  used 
for  loading  this  piling,  It  Is  not  shown  that 
this  defective  skid  had  been  so  used.  Not- 
withstanding the  timber  had  been  dressed 
down  to  be  used  as  a  guard  stake  the  fore- 
man directed  Its  use  as  a  skid  and  did  this 
without  causing  any  Inspection  to  be  made  to 
ascertain  whether  its  previous  use  and  ex- 
posure had  rendered  Itunfit  for  that  purpose. 
We  think  this  evidence  presents  fhe  question 
whether  the  master  discharged  bis  dnty  in 
falling  to  make  an  inspection. 

[3]  It  Is  insisted  that  error  was  commit- 
ted in  holding  competent  to  serve  as  a  Juror 
one  J.  T.  Craft,  who  was  a  member  of  the 
regular  panel  of  the  petit  Jury.  It  was  shown 
that  Mr.  Craft  was  the  plaintiff  in  the  case 
of  St  U,  I.  M.  &  S.  U.  Co.  V.  craft,  115  Ark. 
483,  171  S.  W.  1185,  which  case  was  carried 
to,  and  aflirmed  by,  the  Supreme  Court  of  the 
United  States  (237  V.  S.  648,  36  Sup.  Ct.  704, 
59  L.  Ed.  1160),  and  that  in  all  this  litigation 
he  had  been  represented  by  the  same  firm  of 
attorneys  which  was  representhig  appellee  at 
the  trial  below;  and  he  admitted  that  during 
the  progress  of  this  trial  some  111  will  had 
been  engendered  between  himself  and  some  of 
the  subordinate  officials  of  the  railroad  com- 
pany. In  answer  to  the  question  if  be  did 
not  entertain  some  slight  ill  will  towards 
the  appellant  company  he  answered: 

"Not  a  thing  in  the  world,  sir,  not  a  thing 
in  the  world  against  them.  My  difficulty  was 
settled,  I  will  say,  satisfactorily  settled." 

And  in  other  answers  he  disclaimed  any 
bias  or  prejudice  which  would  have  disquali- 
fied blm.  He  was  held  competent,  and  appel- 
lant exhausted  Its  last  peremptory  challenge 
on  him.  As  has  been  said  in  numerous  cases, 
the  trial  court  is,  of  necessity,  vested  with 
a  large  discretion  in  passing  on  the  questions 
of  tact  which  arise  in  the  examination  of  a 
Juror  on  his  voir  dire.  He  sees  and  hears  the 
examination  and  can  Judge  of  the  candor  and 


truthfulness  of  the  answers  to  the  questiona 
asked;  and,  in  such  cases,  we  reverse  only 
where  It  appears  that  the  trial  Judge  abused 
his  discretion.  While  it  is  true  tbat  in  a 
case  such  as  this,  where  it  appears  that  the 
juror  has  recently  had  protracted  litigation 
with  one  of  the  parties  to  the  suit  before 
the  court,  in  which  ill  will  was  engendered, 
and  In  which  the  Juror  was  represented  by 
the  same  attorney  who  Is  then  appearing 
against  the  juror's  former  adversary.  It  Is 
safest  always,  In  view  of  the  frailty  of  hu- 
man nature,  to  hold  such  Juror  disqnallfled 
without  re::erence  to  the  juror's  existing  opin- 
ion as  to  his  own  freedom  from  bias  or  prej- 
udice ;  yet  we  cannot  say,  as  a  matter  of  law. 
that  this  should  be  done  in  all  cases,  nor  can 
we  say  that  error  was  committed  in  not  so 
holding  in  the  present  case. 

[4]  It  Is  urged  that  the  damages  assessed 
are  excessive,  the  verdict  having  been  for 
$9,000,  for  whidi  amount  a  judgment  was 
rendered.  It  la  true  appellee  did  not  lose 
his  leg  as  a  result  of  his  injury  nor  will  h« 
entirely  lose  the  use  of  It;  yet  there  Is  evi- 
dence to  support  the  finding  that  the  injury 
Is  a  permanent  one.  According  to  appellee 
and  the  evidence  In  his  behalf  his  damages 
are  far  greater  than  they  would  have  been  bad 
he  lost  his  leg  by  amputation.  Seven  differ- 
ent operations  were  performed  on  his  leg, 
each  being  done  under  an  anesthetic;  and 
these  operations  were  made  necessary  by  a 
condition  which  confined  appellee  In  hospitals 
for  many  weektf,  during  whldi  time  his  suffer- 
ing was  very  intense.  In  view  of  this  suffer- 
ing and  the  loss  of  time  and  expense  and  the 
Impaired  earning  capacity,  we  cannot  say  the 
verdict  Is  excessive. 

A  supplemental  motion  for  a  new  trial  was 
filed,  in  which  a  showing  was  made  that  ap- 
pellee's Injuries  were  exaggerated  by  him; 
but  this  motion  was  heard  and  disposed  of  on 
conflicting  evidence,  and  we  cannot  say  the 
finding  of  the  court  is  unsupported  by  the 
evidence. 

[5]  It  appears  that  the  former  appeal  In 
this  case  was  prosecuted  from  the  Independ- 
ence circuit  court.  In  which  county  the  suit 
was  originally  brought,  but  that  upon  the 
remand  of  the  case  a  nonsuit  was  taken  and 
a  new  suit  brought  In  the  Jackson  circuit 
court,  but  that  more  than  a  year  had  elapsed 
after  appellee's  Injury  before  this  last  suit 
was  brought ;  yet,  notwithstanding  this  fact, 
the  lien  provided  by  sections  6661  and  6662 
of  Kirby's  Digest  was  adjudged  Itf  his  favor. 

Section  6661  provides  that: 

"  •  ♦  ♦  Every  person  who  shall  sustain  loss 
or  damage  to  person  or  property  from  any  rail- 
road  for  which   a   liability  may  exist  at   law 

*  *     *     shall  have  a  lien  on   said  railroad 

♦  *  *  for  said  *  •  •  damage  and  •  •  • 
upon  the  roadbed,  buildings,  equipmpnts,  incnmc. 
franchise,  riprht  of  way,  and  all  other  appnrte- 
nances  of  said  railroad,  supericw  and  paramount. 
whether  prior  in  time  or  not,  to  that  of  all  per- 
sons interested  in  said  railroad  as  mnnagors.  ies- 
sces,  mortgagees,  trustees,  and  benefidariea  an- 
der  trusts  or  owners."      ,.^.,.^-^^  ^,   ■ — -  - 
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Section  6662  reads  as  follows:' 

"The  lien  mentioned  in  the  preceding  Bectlon 
shall  not  be  effectual  luileas  rait  sfaaU  be  brought 
upon  the  claim,  or  the  claim  ahull  be  filed  by  or- 
der of  court  with  the  receiver  of  suid  railroad 
within  one  year  after  said  claim  rhall  hare  nc- 
cnied." 

Appellee  lasists  tbat  these  sections  should 
be  construed  to  mean  that  the  claimant  has 
one  year,  after  bis  claim  has  been  reduced 
to  Judgment,  in  which  to  file  bis  claim  witb 
the  receivers  who  now  have  charge  of  the 
appellant  railway  company.  We  think  the 
language  of  tbe  statute,  however,  precludes 
any  such  construction.  No  difference  in  time 
ia  made  In  favor  of  a  claimant  against  a 
railroad  company  which  is  In  the  bands  of  a 
receiver  over  that  given  a  claimant  against 
a  road  which  is  not  being  operated  by  a  re- 
(^Iver;  and,  if  there  was  no  receivership, 
the  contention  would  scarcely  be  made  tbat 
more  than  one  year  was  given  In  which  to 
bring  the  suit.  We  think  tbe  word  "claim" 
as  here  used  refers  to  the  cause  of  action 
and  that  tbe  suit  to  establish  It  must  be 
brought  within  one  year  after  it  accrued. 
Such  appears  to  be  the  effect  of  the  decisions 
of  this  court  in  the  cases  of  St  L.  &  N.  Ark. 
R.  R.  Co.  V.  Bratton,  93  Ark.  234,  124  S.  W. 
752,  and  St  L.,  I.  M.  &  S.  R.  Co.  v.  Love, 
T4  Ark.  528,  86  S.  W.  895. 

Nor  do  we  think  that  the  fact  tbat  a  suit 
was  brought  within  one  year  of  the  accrual 
of  the  cause  of  action  entitles  appellee  to 
the  benefit  of  this  Uen.    The  present  suit  In 
which  a  lien  Is  sought  to  be  enforced  was 
not  brought  within  a  year,  although  It  was 
brought  within  less  than  a  year  of  tbe  date 
of  the  nonsuit  in  tbe  former  case.    Tbat  fact 
might  be  sufficient  to  give  the  benefit  of  tbe 
lien  If  tbe  provlsloD  for  bringing  tbe  suit 
within  one  year  was  treated  as  a  statute  of 
limitations.     But  we  think  It  is  not  to  be 
M  treated.    It  to  rather  a  condition  npon  tbe 
performance  of  which  tbe  right  to  the  Hen 
is  created.    A  very  similar  question  was  in- 
volved in  tbe  case  of  Anthony  v.  St.  U,  I.  M. 
&  S.  R.  Co.,  108  Ark.  219,  157  S.  W,  394. 
That  was  a  case  arising  under  section  6290 
of  Kirby's  Digest,  commonly  known  as  Lord 
Campbell's    Act,    In    which    certain    mluors 
sought  to  recover  damages  for  tbe  alleged 
negligent  killing  of  their  father,  more  than 
two  years  prior  to  the  Institution  of  their 
niit     It  was  there  contended  tbat  tbe  pro- 
vision tbat  the  suit  be  brought  within  two 
years  of  tbe  death  of  tbe  person  for  whose 
death  datnages  were  claimed  was  a  statute  of 
limitatloDs  and  did  not  apply  to  persons  un- 
der disabilities,  which  exempted  them  from 
the  operation«of  tbe  statute  of  Umitations, 
but  It  was  there  said  that,  when  a  statutory 
right  was  created  which  did  not  exist  at  com- 
mon law,  and  the  statute  wbich  gave  the 
right  also  fixed  tbe  time  within  wbich  the 
right  might  be  enforced,  the  time  so  fixed 
tiecomes  a  limitation  or  condition  upon  the 


rl^t  of  action  and  controls;  and  tbat,  inas- 
much as  the  act  which  created  tbe  limitation 
also  created  tbe  action  to  which  it  applied, 
the  limitation  was  not  merely  of  tbe  reme- 
dy, but  also  of  the  right  of  action  itself. 
See  authorities  there  cited.  So,  here,  a  pref- 
erence Is  given  for  which  no  authority  can 
be  found  In  the  common  law.  The  preference 
exists  only  because  the  statute  has  given  it, 
and  one  who  wishes  to  avail  himself  of  l€s 
benefits  can  do  so  only  by  complying  with  its 
terms. 

As  appellee  did  not  bring  his  suit  within 
tbe  time  limited  by  tbe  statute  be  cannot 
claim  tbe  lien  there  given  and,  in  this  re- 
spect tbe  judgment  of  tbe  court  below  will  be 
modified,  and,  as  thus  modified,  will  be  af- 
firmed. 


BRYANT  LUMBER  CO.  v.  FOURCHE  RIV- 
ER LUMBER  CO.  (No.  20.) 

(Supreme  Court  of  Arkansas.    May  29,  1916.). 

1.  Contracts  «=>131  —  Lkoaltty  of  Object 

AND  CtoNSIDEBATION. 

Under  Kirby's  Dig.  |{  6545,  6546,  providing 
for  the  granting  of  railroad  charters  by  the  state 
board  of  railroad  incorporation,  which  shall  in- 
vestig'ate,  bear,  and  determine  in  each  case 
whether  in  the  interests  of  the  public  a  railroad 
charter  shall  be  granted,  conferring  plenary  pow- 
ers, absolute  discretion,  and  the  exercise  of 
quasi  judicial  functions  upon  the  board,  a  con- 
tract whereby  plaintiff,  in  consideration  of  tbe 
building  of  a  railroad  over  its  land  and  hauling 
of  its  freight  for  a  specified  price,  was  to  grant 
defendant  a  right  of  way  and  join  with  the  in- 
corporators of  the  railroad  in  their  efforts  to 
procure  a  charter,  was  wholly  void  as  against 
public  policy,  as  being  the  purchase  of  an  influ- 
ence on  a  public  officer. 

[Ed.   Note. — For   other   cases,   see   Contracts, 
Cent  Dig.  §!  594-607 ;  Dec.  Dig.  «=9l31.] 

2.  Cabbiebs  «=13(2)— Discrimination— Con- 
tbactb  —  Invalidity  —  Leoality  of  Object 
AND  Oonsidekation— Public  Pouoy. 

Under  Const  art.  7,  §5  3  and  6,  and  Kirby's 
Dig.  §§  6802  to  6805,  inclusive,  prohibiting  un- 
due or  unreasonable  discrimination  in  freight 
charges  and  facilities  for  transportation,  a  con- 
tract of  which  as  a  part  of  the  consideration  for 
a  right  of  way  and  plaintiff's  services  in  aiding 
defendant's  etcorts  to  obtain  a  charter  defendant 
was  to  haul  plaintiffs  lumber  then  owned  at  a 
specified  rate  fixed  by  the  parties,  ond  after-ac- 
quired lumber  at  a  price  to  be  fixed  by  arbitra- 
tion, was  void  as  afrainat  public  policy,  in  that 
it  allows  unjust  or  undue  discrimination. 

[Ed.    Note.— For    other   cases,    see    Carriers. 
Cent  Dig.  Si  22,  24;  Dec.  Dig.  «=»13(2).] 

3.  CoNTBACTS  ®=!>13I— liEOALITY  OP  CONSIDEa- 

ATION— Public  Policy— Official  Acts. 
Under  Kirby's  Dig.  S§  GS02,  6S03,  making  it 
the  duty  of  the  Railroad  Commission  to  fix  the 
tariff  charges  for  freight  a  contract  whereby 
plaintiff  agreed  to  grant  a  right  of  way  and  as- 
sist in  securing  a  charter  for  a  railroad  to  be 
built  in  consideration  in  part  of  the  carrying  of 
its  lumber  then  owned  by  the  railroad  at  a  speci- 
fied rate,  and  after-acquired  lumber  at  a  rate 
to  be  fixed  by  arbitration,  was  void  as  against 
public  policy,  in  that  it  interfered  with  official 
action. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  594-607;  Dec.  Dig.  «=9l31.] 
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4.  CoNtBACTS  «=3lS7(l)— P:utTTAL  Lboautx—  |  the  written  contract  on  Its  part,  and  alleged 


Separation  of  Ij^lsoal  Oovenants. 
Where  a  contract  containing  iilcKal  cove- 
nants and  consideration  furnishes  no  basis  for  a 
separation  of  the  covenants  and  apportionment 
of  the  consideration,  it  is  wholly  invalid;  as  the 
courts  cannot  make  contracts  for  the  parties. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.   Dig.   {{   701,   706-712;    Dec.   Dig.   «=» 

137(1).] 

Hart  and  Kirby,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Pnlaskl  Coun- 
ty; Guy  Fulk,  Judge. 

Suit  by  the  Bryant  Lumber  Company 
against  the  Fourche  River  Lumber  Company. 
From  a  judgment  for  defendant  sustaining  a 
demurrer  to  the  complaint,  plaintiff  appeals. 
Affirmed. 

Appellant  and  appellee  are  lumber  corpora- 
tions organized  under  the  laws  of  the  state 
of  Arkansas.  Appellant  bad .  its  principal 
place  of  business  at  Fourche,  and  the  appellee 
its  principal  place  of  business  at  Blgelow,  in 


that  the  appellee  bad  violated  the  contract 
in  the  particulars  above  mentioned,  which 
were  set  forth  In  detail,  together  with  the 
various  amounts  constituting  the  damages 
claimed  by  appellant,  which,  in  the  aggre- 
gate, were  alleged  to  be  over  $400,000,  for 
which  the  appellant  prayed  Judgment. 

The  appellee  demurred  to  the  complaint, 
setting  up  that  the  obligations  on  the  part 
of  the  appellee  were  based  u))on  reclproea! 
obligations  of  the  appellant  which  constituted 
I  an  entire  consideration ;  that  by  the  terms  of 
I  the  contract  appellant  had  obligated    itself 
to  Join  with  the  Incoriwrators  of  the  Fourche 
River  Valley  &  Indian  Territory   Railroad 
I  Company  In  their  efforts  to  secure  a  charter 
'  in  accordance  with  the  nr'tlcles  of  assochitioa 
'  and  map  presented  to  the  board  of  railroad 
incorporation;   that  in  consideration  of  the 
obligations  on  ttie  part  of  the  appellant,  as 
set  up  In  the   contract, ,  the  appellee   bad 
•Perry  county.  !  ^K"*^  on  Its  part  that. the  railway  company. 

Appellant  instituted  this  suit  against  the    ^^^'^  ^^  ^^  incorporated  and  Its  road  built, 
appellee  in  the  Perry  circuit  court  to  recover  '  ^*"iW  haul  the  timber  then  owned  by  the 


damages  growing  out  of  an  alleged  violation 
by  the  appellee  of  a  written  contract  between 
appellant  and  appellee  entered  into  on  the  3d 
day  of  August,  1905.  The  complaint  is  iMised 
on  the  contract,  and  the  contract  Is  set  out 
in  full  and  made  an  exhibit  to  the  complaint 
The  appellant  alleged  substantially  that  it 
owned  a  sawmill  plant  and  was  engaged  in 
the  manufacture  of  lumber  at  Fourche,  Arlc. ; 
that  It  owned  large  bodies  of  timbered  lands 
tliat  were  situated  several  miles  from  its 
plant;  that  the  removal  of  the  timber  from 
these  lands  to  the  mill  of  appellant  was  nec- 
essary in  the  operation  of  its  business;  that 
the  appellee  desired  to  build  a  railroad  run- 
ning through  the  timbered  lands  owned  by 
appellant,  and  entered  Into  a  contract  vrtth 
appellant  whereby  It  was  agreed  that  the 
appellant  should  convey  a  right  of  way  over 


appellant  at  a  rate  speclfled,  and  that  the 
price  for  hauling  timber  acquired  in  the  fu- 
ture should  be  fixed  by  a  board  of  arbitra- 
tors. 

The  appellee  set  up  ttiat  the  contract,  in 
the  particulars  named,  was  contrary  to  pub- 
lic policy  and  In  violation  of  the  acts  of  Con- 
gress and  of  the  state  of  Arkansas  regulating 
the  conduct  of  business  of  railroad  com- 
panies. 

It  is  unnecessary  to  set  out  the  complaint 
and  the  contract  at  length.  Both  parties 
have  treated  the  contract  as  a  part  of  the 
complaint,  and  such  portions  of  the  contract 
as  may  be  necessary  will  be  set  out  and  com- 
mented on  in  the  opinion.  The  above  are 
substantially  the  Issues.  The  court  sustained 
the  demurrer  and  entered-  a  Judgment  dis- 
missing appellant's  cause,  from  which  jodg- 


Its  lands  to  the  appellee,  and  in  considera-  •  n>ent  this  appeal  has  been  duly  prosecuted, 
tion  therefor  the  appellee  was  to  buUd  and  w.  M.  Lewis,  C.  0.  Reld,  and  Sam  Frauen- 
have  built  a  railroad  over  this  right  of  way.  I  thai,  all  of  Little  Rock,  for  appellant  Rose, 
It  was  alleged  that  the  railroad  was  to  be  Hemingway,  Cantrell,  Loughborough  &  Miles, 
built  34  miles  from  a  point  10  miles  south  of  of  Little  Rock,  and  J.  F.  Sellers,  of  Morril- 
Blgelow;  that  certain  specified  distances  were  ton,  for  appellee. 
to  be  completed  within  speclfled  times,  and  > 

the  whole  to  be  completed  by  August  8,  1910. 1  WOOD,  J.  (after  stating  the  facts  as 
Appellant  also  alleged  that  by  the  terms  of  above).  [1]  It  appears  by  the  preamble  to 
the  contract  appellee  was  to  haul  and  carry  the  contract  under  review  that  the  appellee 
all  timber  equally  and  impartially  for  the  i  had  already  constructed  a  railroad  across 
appellant  over  its  railroad  when  constructed ;  |  lands  belonging  to  the  appellant,  and  that 
that  the  appellee  changed  the  route  of  the  |  there  was  a  controversy  between  appellee 
railroad  and  ran  the  same  Into  timbered  and  appellant  as  to  whether  or  not  the  ap- 
lands  which  were  owned  solely  by  the  appel- ;  pellee  had  any  authority  to  build  this  rall- 


lee;  and  that  by  the  failure  of  the  appellee 
to  construct  the  road  as  required  by  the 
contract  and  to  have  the  timber  of  appellant 
carried  on  equal  terms  with  that  of  the  ap- 
pellee appellant  was  damaged.  I 
The  complaint  alleged  that  appellant  had  | 
complied  with  all  the  terms  and  provisions  of  '■ 


road,  and  It  was  recited  that  tBe  controver^=y 
between  the  parties  was  detrimental  to  the 
Interests  of  each  bther,  and  that  In  order  to 
settle  the  same  in  so  far  as  it  affected  the 
future  rights  of  any  and  all  the  parties  nnd 
their  successors  as  to  the  building,  maintain- 
ing, and'  operating  a  railroad  and  the  prrant- 


4&9For  other  cases  see  same  topic  and  KEY-N'UMBUR  la  all  Kcy-Numbcred  DIgesU  aii.d  Index*) 


;,^Ie 


ArL) 


BRYANT  LintEBSR  C».  T.  VOVKOBX  RTVER  X.UMBER  CX). 


467 


lag  of  risbts  of  wa^r.  Pauline  freight,  eta,  the 
{MrUes  had  agreed  to  settle  said  controversy 
by  entering  Into  mutual  coveDants  and  agree- 
ments. The  preamble  showa.  In  other  words, 
that  the  covenants  and  agreements  entered 
Into  by  one  ot  the  parties  vrere  In  considera- 
tion of  the  covenants  and  agreements  entered 
into  b7  the  other. 

Under  this  contract  the  appellee  bound  it- 
solf  to  haul  the  timber  then  owned  by  the 
tpriellant  when  loaded  by  it  on  the  cars  of 
tlie  appellee  at  the  rate  of  37Vi  cents  per  1,- 
OOO  feet,  and  also  to  haul  timber  thereafter 
acquired  by  the  appellant,  when  loaded  on 
the  cars  of  the  appellee,  at  a  price  to  be  Sxed 
l>y  arbitration,  and  to  haul  after-acquired 
timber  of  the  appelfaint  for  a  period  of  ten 
years  to  points  on  the  lines  of  the  Fourche 
Kiver  Valley  &  Indian  Territory  Railroad 
Company,  or  to  the  end  of  its  line,  if  con- 
sisted to  points  beyond  it,  without  transfer 
of  freight  from  one  cor  to  another.  The  ap- 
pellee al!M>  bound  itself  to  cause  the  incor- 
porators of  the  Fourcbe  River  Valley  &  Indian 
Territory  Railroad  Company  to  renew  its  ap- 
plication for  a  charter,  and,  if  a  charter  was 
granted,  it  guaranteed  that  certain  parts  of 
the  railroad  should  be  completed  within  cer- 
tain speclHed  dates  on  a  definite  line  siieci- 
8ed,  and  that  the  Tvhole  should  be  completed 
within  Uve  years  from  the  date  of  the  char- 
ter. 

In  consideration  of  these  oblations  on 
the  part  of  the  appellee  the  appellant  bound 
itself  "to  Join  with  the  incorporators  of  the 
Fourche  River  Valley  &  Indian  Territory 
Kailroad  Company  in  tbeir  effort  to  secure. a 
charter"  for  that  company  in  accordance 
with  the  articles  of  association  and  map  tiiat 
had  been  presented  to  the  board  and  which 
were  tben  on  file  in  the  office  of  the  secretary 
of  state.  It  also  bound  itself  to  allow  the  ap- 
pellee to  enjoy  the  right  of  way  occupied  by 
it  over  the  lands  of  the  appellant  and  to 
execute  a  deed  for  the  right  of  way  over  the 
lands  of  appellant  to  the  Fourche  River  Val- 
ley &  Indian  Territory  Railroad  iCompany  as 
soon  as  that  company  was  incorporated. 

The  contract  contained  also  the  following 
provision: 

"No  application  shall  be  made  to  the  board  of 
railrond  incorporators  for  the  incorporation  of 
the  Fourcbe  Itiver  Valley  ft  Indian  Territory 
Itailroad  Company  undl  this  contract  is  ratified 
by  the  respective  boards  of  directors  of  the 
liryant  Company  and  the  Foorche  Company  as 
obove  provided  for.  *  *  •  This  contract  shall 
be  void  unless  the  charter  of  the  Fourche  River 
Valley  &  Indian  Territory  Railroad  Company 
shall  be  icranted  by  the  board  of  railroad  commis- 
eioDers  within  sixty  days  from  this  date." 

By  these  and  other  provisions  of  the  con- 
tract it  appears  that  appellee  and  appellant 
entered  into  the  contract  in  order  that  the 
appellee,  nnder  the  name  of  the  Fourche 
Blver  Valley  ft  Indian  Territory  Railroad 
Company,  might  Incorporate,  build,  and  op- 
erate a  line  of  railroad  in  accordance  with 
certain  articles  of  incorporation  and  a  map 


tben  on  file  In  the  office  x)f  tbe  secretary  ot 
state,  and  to  enable  the  appellant  to  bavc 
the  timber  on  the  lands  it  then  owned. haulr 
ed  over  appellee's  railroad  at  a  specLQed  rate 
fixed  by  the  parties  to  tbe  contract,  and  to 
have  the  timber  that  it  might  thereafter  ao- 
quire  hauled  at  a  price  not  specified,  but  to 
be  fixed  by  arbitration.  \ 

Under  our  law  charters  to  railroads  ara 
granted  by  a  state  board  of  railroad  incor- 
poration composed  of  certain  state  officers. 
It  is  made  the  duty  of  this  board — 
"whenever  any  nrticlea  for  the  incorporation  of 
any  railroad  company  have  been  filed  with  the 
spcretary  of  state,  together  with  a  preliminary 
survey  of  the  route  to  be  occupied  and  appropri- 
ated by  said  company,  and  the  affidavits  of  tbe 
directora,  at  tlie  requent  of  aaid  directors,  to 
meet  at  the  office  of  the  secretary  of  state  for 
the  purpose  of  detprmining  whether  or  not  It 
may  be  to  the  interest  of  the  public,  and  whe'ther 
such  charter  should  be  granted. 

"Said  board  shall  bear  and  determine  tbe  mat- 
ters in  interest  as  betwppn  the  public  and  said 
company,  and  as  to  whether  there  may  be  any 
interferences  in  tbe  territoi;y  to  be  occupied  and 
appropriated  by  tbe  said  company.  Suid  board 
shall  have  power  and  it  shall  be  its  duty  to  !n- 
vestigate,  and  if,  in  the  opinion  of  the  majority 
of  the  board,  it  is  to  the  interest  of  tbe  public 
that  said  company  should  be  invested  with  cor- 
porate powers,  the  president  and  secretary  abaU 
indorse  their  approval  and  thereupon  said  com- 
pany shall  become  incorporntt'd  and  chartered." 

Kirby's  Digest,  H  U34S,  0&4e. 

It  will  be  observed  that  this  statute  con- 
fers upon  the  board  plenary  power  and  abso- 
lute discretion  in  tbe  matter  of  incorporat- 
ing and  granting  charters  to  railroads.  It 
is  made  the  duty  of  this  board,  in  the  in- 
terest of  the  public,  to  investigate,  and  it  Is 
expressly  provided  that  it  shall  determine 
the  matters  in  interest  as  between  the  public 
und  the  company  and  as  to  whether  there 
may  be  any  interferences  in  the  territory  to 
be  occupied  and  appropriated  by  the  com- 
pany. In  hearing  and  determining  the  mat- 
ters in  interest  between  the  public  and  the 
company  seeking  a  charter  the  board  exer- 
cised quasi  judicial  functlon3.  These  func- 
tions must  be  exercised  in  the  interest  of  tbe 
public.  Hence  the  question  as  to  whether  a 
charter  shall  be  granted  or  refused  a  par- 
ticular company  applying  therefor  cannot  be 
made  the  subject  of  a  contract  between  that 
company  and  some  other  company. 

Sound  public  policy  forbids  that  the  foun- 
tain source  from  which  charters  to  railroads 
must  emanate  shall  be  subjected  to  contam- 
hiating  lutluences.  The  necessary  tendency 
and  efCect  of  contracts  between  individuals 
or  companies  by  which  one  of  tbe  parties 
to  the  contract,  for  a  money  conslde'ratioa 
or  its  equivalent,  agrees  that  be  will  use  his 
Influence  to  aid  the  other  party  in  procuring 
a  charter,  is  to  bring  to  bear  upon  the  board 
of  railroad  incorporation  a  corrupting  influ- 
ence. A  contract  of  this  kind  is  of  no  great- 
er validity  than  would  be  a  contract  between 
parties  by  which  one  agreed,  for  a  money 
consideration,  or  upon  mutual  covenants  re-jy 
quiring  the  exp^iditure  of  money,  to  assist 
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the  other  In  obtaining  a  decision  In  his  favor 
on  an  Issue  that  might  be  pending  between 
hiqi  and  some  other  before  a  Judicial  tribn- 
nal,  and  of  no  more  validity  than  wonld  be 
a  contract  by  which  one  party  agreed,  for  a 
money  consideration,  to  assist  another  In 
procuring  advantageous  legislation.  All  such 
contracts  are  absolutely  void.  Courts  will 
not  inquire  as  to  whether  the  board  in  the 
particular  instance  under  consideration  was 
Incorruptible,  or  whether  the  contract  had 
any  effect  in  fact  on  the  conduct  of  the  pub- 
lic offidala  Such  contracts  will  be  Judged 
by  their  tendency,  and  not  by  the  actual  re- 
sults In  any  given  case. 

As  was  aptly  said  in  Doane  T.  City  Rail- 
way Co.,  160  111.  22,  45  N.  B.  507,  85  U  R. 
A.  588: 

"Contracts  for  the  purchase  of  the  influence  of 
private  persons  upon  the  action  of  public  offi- 
cials, either  executive  or  l^slative,  are  against 
public  policy,  and  void.  It  is  sufficient  that  their 
tendency  is  bad." 

In  9  Cyc.  481,  the  authors,  speaking  of 
such  agreements,  said: 

"The  teat  is  the  evil  tendency  of  the  contract, 
and  not  its  actual  injury  to  the  public  in  a  par- 
ticular instance."  Brooks  v.  Cooper,  50  Iv.  J. 
Eq.  761,  26  AU.  978-981,  21  h.  R.  A.  617,  35 
Am.  St  Rep.  793;  6  R.  O.  Lr.  pp.  730,  741. 

See,  also,  Buchanan  t.  Farmer,  184  S. 
W.  33. 

While  the  contract  under  review  does  not 
disclose  the  precise  nature  of  the  service 
that  the  appellant  was  to  render  the  appel- 
lee to  enable  it  to  procure  the  charter,  yet 
the  purpose  in  entering  into  the  contract,  as 
shown  by  the  preamble  and  various  provi- 
sions in  the  body  of  the  contract,  was  to  en- 
able the  appellee,  under  the  name  of  the 
Fourche  River  Valley  Railroad  Company,  to 
build  a  railroad  according  to  a  certain  map 
and  the  articles  of  association  of  that  com- 
pany then  on  file  with  the  secretary  of  the 
board  of  railroad  incorporation.  It  is  shown 
by  the  preamble  that  there  was  a  controver- 
sy between  the  appellant  and  the  appellee 
affecting  "the  future  rights  of  the  parties  as 
to  the  building,  maintaining,  and  operating  a 
railroad." 

If  the  appellant  could  have  presented  to 
the  board  of  railroad  incorporation  any  val- 
id reasons  why  such  board,  acting  In  ttie  in- 
terest of  the  public,  should  withhold  a  char- 
ter from  the  appellee,  the  board,  charged 
with  the  duty  of  making  an  Investigation 
to  see  whether  appellee  should  be  granted  a 
charter,  was  entitled  to  know  those  reasons. 
If  appellant  had  any  such  valid  objections 
as  would  cause  the  board  to  refuse  appellee 
a  charter,  then  In  granting  such  charter  the 
interests  of  the  public  would  be  injuriously 
affected.  As  a  consideration  to  appellant  for 
Joining  in  the  efforts  of  the  appellee  to  pro- 
cure a  charter  the  latter  was  to  perform 
certain  covenants  on  Its  part.  Thus  virtual- 
ly the  effect  of  such  a  contract  would  be  to 
enable  the  appellant  and  the  appellee  to  con- 
vert conditions  and  influences  that  might  be 


utilized  by  the  board  in  the  interest  of  the 
public  for  their  own  private  gain.  But,  as 
we  have  seen,  even  though  the  public  inter- 
est might  not,  in  fact,  be  Injuriously  affect- 
ed, the  tendency  of  the  contract  into  which 
such  a  covenant  enters  is  bad,  and  unless 
the  covenant  triiich  gives  the  taint  can  be 
eliminated,  leaving  legal  and  enforceable  obli- 
gations, the  whole  contract  will  be  declared 
void. 

To  sustain  this  contract  appellant  relies 
upon  certain  decisions  of  this  court  in 
which  we  held  that,  where  a  railroad  ob- 
tained a  deed  to  Its  right  of  way,  upon  con- 
sideration that  It  would  locate  a  depot  at  a 
certain  place,  it  would  be  liable  in  damages 
for  a  failure  to  comply  with  the  contract 
Ark.  Central  Rd.  Co.  v.  Smith,  71  Ark.  189, 
71  S.  W.  947;  St.  li.  *  N.  Ark.  Rd.  Co.  v. 
Crandell,  75  Ark.  89,  86  S.  W.  855,  112  Am. 
St  Rep.  42;  St  L.,  I.  M.  &  S.  R.  Co.  v. 
Berry,  86  Ark.  309,  110  S.  W.  1049.  But  in 
these  cases  the  issue  now  presented  was  not 
raised  or  decided,  and  Che  principle  was  not 
the  same  or  analogous  even.  Until  the  pas- 
sage of  Act  149,  p.  866,  Acts  1907,  there  was 
no  public  agency  or  tribunal  In  this  state 
diarged  with  the  duty  of  locating  depots. 
See  St.  U,  I.  AI.  &  S.  R.  Co.  v.  Bellamy,  113 
Ark.  884,  169  S.  W.  822,  Ik  R.  A.  1915D,  91. 
That  was  left  to  the  companies.  Hence  in 
above  cases  influence  to  control  the  conduct 
of  public  functionaries'  was  no  part  of  the 
consideration  for  the  contract  Appellant 
also  relies  upon  Fourche  River  Lbr.  Co.  v. 
Bryant  Lumber  Co.,  97  Ark.  633,  634,  135 
S.  W.  796,  as  sustaining  this  contract  But 
that  case  likewise  is  not  in  point  The  va- 
lidity of  the  contract  was  not  challenged  in 
tbAt  case. 

learned  counsel  for  appellant  «ont«(id 
that  the  covenant  on  the  part  of  appellant 
to  join  with  the  appellee  in  its  efforts  to  ob- 
tain a  charter  may  be  reatoved  and  leave 
the  appellee  to  respcmd  in  damages  for  vio- 
lations of  its  other  covenants. 

"It  is  perfectly  well  settled  that,  where  on* 
provision  in  a  contract,  which  does  not  consti- 
tute its  main  or  essential  feature  or  purpose,  ii 
void  for  illegality,  or  otherwise,  but  is  clearly 
separable  and  severable  from  the  other  i>arti 
which  were  relied  upon,  sach  other  parts  are  not 
affected  by  the  invalid  provisimi,  and  may  be  en- 
forced as  though  no  such  provision  has  been  in- 
corporated in  the  contract"  6  R.  C.  L.  p.  815. 
§  214;  Ft  Smith,  L.  &  T.  Co.  v.  KeUey,  94  Ark. 
401,  127  S.  W.  975. 

But  this  doctrine  has  no  application  here, 
for  the  reason  that  this  tainted  covenant  on 
the  part  of  the  appellant  to  join  appellee  in 
its  efforts  to  procure  a  charter,  as  appears 
from  the  preamble  and  various  provisions 
of  the  contract,  was  an  essential.  If  not  the 
sole,  inducement  for  the  reciprocal  cove- 
nants and  obligations  on  the  part  of  the  ap- 
pellee. 

When  the  contract  is  viewed  as  a  whole,     . 
it  is  dlear  that  the  appellee  would  not  have   >  I  p 
entered  into  the  separate  covenants  on  its  5 


ArkJ 


BKTANT  LUMBER  C».  v.  FOURCHE  RIVER  LUMBER  CO. 


459 


p«rt  tf  It  had  not  realized  tliat  its  efforts  to 
obtain  the  charter  sought  might  fall  unless 
appellant  Joined  In  those  efforts.  And  it  is 
li&ewlse  clear  that  the  appellant  would  not 
bare  entered  Into  such  a  covenant  unless  the 
app^ee  had  agreed  on  its  part  to  do  the 
things  qpectfled  in  its  separate  covenants. 
The  tainted  covenant  therefore  permeates 
and  poisons  the  whole  contract,  rendering  it 
illegal  and  void. 

[2]  There  is  another  reason  why  the  con- 
tract Is  against  public  policy  and  void.  It 
Is  the  policy  of  the  laws  of  this  state,  as  evi- 
denced by  constitutional  provisions  and  stat- 
utory law,  to  prevent  undue  or  unreasonable 
discriminations  in  freight  charges  and  fadli- 
ties  for  transportation.  All  individuals,  as- 
sociations, and  corporations  have  eqnal 
rights  In  these  particulars,  and  there  shall 
be  no  tmjust  or  undue  discrimination  in  these 
matters  by  common  carriers  in  this  state. 
Const.  Ark.  art  17,  {§  3  and  6;  Kirby's  Di- 
gest, c.  1S3,  fi  6802  to  6805,  Inclusive. 

To  Insure  the  public  having  business  with 
common  carriers  as  shippers  of  that  fair  and 
equal  treatment  In  the  matter  of  uniform 
rates  of  freight  and  in  the  other  matters 
mentioned  in  the  Constitution  and  statutes, 
railroads,  as  common  carriers,  are  not  only 
liable  tn  damages  to  the  party  aggrieved,  but 
there  is  a  heavy  penalty  prescribed,  to  be  re- 
covered by  a  snit  in  the  name  of  the  istate, 
for  a  violation  of  the  statutory  requirements 
providing  for  uniform  rates  of  freight  See 
Kirby's  Digest,  H  6808,  6813. 

[3]  Even  if  the  appellee  and  the  Fourche 
River  Valley  &  Indian  Territory  Railroad 
Company  shonld  be  treated  as  independent 
corporations,  the  contract  nevertheless  en- 
tered Into  between  the  appellant  and  the  ap- 
pellee bound  the  appellee  to  have  the  Fourche 
River  Valley  &  Indian  Territory  Railroad 
Company  violate  the  provisions  of  the  stat- 
ute In  regard  to  freight  charges.  In  enter- 
ing into  this  contract  the  appellant  and  the 
appellee,  by  their  mutual  covenants,  assumed 
to  usurp  the  functions  of  another  one  of  the 
public  agencies  of  the  state,  to  wit,  the  Rail- 
road Commission,  whose  duty  It  is  to  fix  the 
tariff  charges  for  freight  in  this  state.  See 
Kirby's  Dig.  c.  133,  {§  6802,  6803. 

In  6  B.  a  L.  p.  713,  It  is  said: 

"Contracts  are  against  public  policy  when  they 
tend  ♦  *  •  to  the  violation  of  a  statute,  or 
to  Interfere  with  or  control  executive,  legislative, 
or  other  official  action,  or  to  prevent  competi- 
tion whenever  a  statute  or  any  other  known  rule 
of  law  reqaires  it" 

In  Heart  v.  Brewing  Ca,  121  Tenn.  71, 113 
S.  W.  364,  19  K  B.  A.  (N.  S.)  964,  130  Am. 
St  Bep.  754,  the  court  said: 

"It  is  a  principle  of  general  application  that 
an  contracts  are  void  which  provide  for  doing  a 
thing  which  is  contrary  to  law,  morality,  and 
public  policy." 

In  the  recent  case  of  Arlington  Hotel  Co. 
9.  Rector,  188  S.  W.  622,  we  held  that  in 
determining  wlietlier  or  not  a  contract  was 
against  public  policy  courts  wiU  look  to  see 


whether  any  principles  set  forth  in  the  Con- 
stitution and  laws  of  the  United  States  or  of 
the  state  in  which  the  contract  was  executed, 
or  the  principles  set  forth  in  any  of  the  de- 
cisions of  their  courts  were  violated;  that 
these  sources  must  be  consulted  in  determin- 
ing the  issue  as  to  whether  a  contract  is  con- 
trary to  public  policy.  When  these  sources 
are  consulted,  the  contract  imder  considera- 
tion must  be  condemned.  In  addition  to 
this  the  contract  in  suit  must  fall  under  the 
condemnation  of  statutory  law. 

While  the  charter  was  to  be  granted  in 
the  name  of  the  Fourche  River  Valley  &  In- 
dian Territory  Railroad  Company,  the  lan- 
guage in  the  various  provisions  of  the  con- 
tract make  it  plain  that  the  incorporators  of 
that  company  were  the  stockholders  and 
owners  of  the  appellee.  They  are  treated  as 
Identical  in  the  complaint  and  in  the  con- 
tract between  the  parties  to  this  litigation, 
and  on  the  issue  here  presented  the  appellee 
must  be  regarded  as  the  Fourche  River  Val- 
ley &  Indian  Territory  Railroad  Company. 
Appellee  assumes  throughout  the  contract  to 
act  for  that  company.  The  parties  therefore 
to  this  contract  by  their  mutual  covenants, 
violated  the  provisions  of  the  statute  requir- 
ing railway  companies  to  transport  freight 
at  uniform  tariff  rates  fixed  by  the  Railroad 
Commission,  and  preventing  them  from  de- 
manding or  receiving  from  any  shipper  any 
greater  or  less  rate  for  similar  and  contem- 
poraneous services  than  is  demanded  or  re- 
ceived from  any  other  shipper,  etc.  Kirby's 
Digest  l§  6802-6804.  But  appellant  con- 
tends that  the  covenant  as  to  the  rates  is 
only  incidental  to  the  main  purpose  of  the 
contract  which  was  to  have  the  timber 
transported;  that  this  covenant  as  to  rates, 
if  illegal,  should  be  ignored,  and  damages 
awarded  for  alleged  violations  of  the  con- 
tract as  set  up  in  the  complaint  Just  as  if 
the  illegal  provision  as  to  the  rates  did  not 
exist  The  contention  is  unsound.  It  would 
have  been  legitimate  for  appellee  and  appel- 
lant to  have  entered  into  a  contract  whereby 
appellee  obligated  Itself  to  pay  for  a  right  of 
way  over  appellant's  lands  by  building  a  rail- 
road on  same  and  by  transporting  appellant's 
timber  at  a  schedule  of  rates  fixed  according 
to  law.  They  could  have  contracted  that  the 
right  of  way  should  be  paid  for  in  money 
or  In  legitimate  services,  or  both.  But  they 
could  not  contract  that  appellee  should  pay 
appellant  for  a  right  of  way  by  making  a 
preference  In  its  favor  in  the  matter  of 
freight  charges.  C,  R.  I.  &  P.  Ry.  Co.  v. 
Whedbee,  106  Ark.  237-240,  153  8.  W.  86;  St 
L.,  I.  M.  &  S.  R.  Co.  V.  Miller,  103  Ark.  37, 
42,  43,  145  S.  W.  889,  39  L.  R.  A.  (N.  S.)  634; 
St  L.,  I.  M.  &  S.  R.  Co.  T.  Wolf,  100  Ark. 
25,  139  S.  W.  536,  Ann.  Cas.  19130,  1384; 
Myar  v.  St.  L.  S.  W.  Ry.  Co.,  71  Ark.  552, 
76  S.  W.  557;  N,  X.,  N.  H.  &  H.  R  Co.  v.  Int 
State  Com.  Commission,  200  U. 
392,  26  Sup.  Ct  272,  50  L.  Eld.  515 
FackinK  Co.  v.  U.  S.,  209  U.  S.  56,  72,  80.  28 
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Sop.  CL  428,  62  L.  Ed.  681.  See,  also, 
Kourche  River  Lbr.  Co.  v.  Bryant  Lumber 
Co.,  230  U.  S.  316*  33  Sup.  Ct.  887,  57  L.  Ed. 
498;  Adams  Exp.  Co.  t.  U.  S.,  212  U.  S.  622, 
523,  29  Sup.  Ot.  315,  53  L.  Ed.  635. 

[4]  Along  with  the  covenants  which  would 
be  legal  and  valid,  if  standing  alone,  the  par- 
ties to  this  contract  have  Included  other  cov- 
enants for  illegal  services  to  be  performed  by 
each.  These  covenants  are  so  correlated  to 
and  dependent  upon  each  other  as  to  consti- 
tute one  entire  contract  As  we  said  in  En- 
sign V.  Coffelt,  102  Ark.  568,  672,  145  S.  W. 
231,  233: 

"Where  the  contract  Is  entire,  and  a  part  of 
the  consideration  thereof  is  illeKal,  and  the  il- 
legal portion  is  not  separable  from  the  whole 
consideration,  then  the  whole  contract  Is  unen- 
forceable." 

Such  Is  this  case. 

Appellant  by  reason  of  Its  ownership  of  the 
lands  over  which  appellee  desired  to  build 
was  able,  It  appears,  to  dominate  the  situa- 
tion so  far  as  procuring  the  charter  was  con- 
cerned. The  obtaining  of  the  charter  was 
fundamental.  It  was  an  essential  feature, 
because  the  road  could  not  have  been  built 
without  It.  All  the  promises  made  by  ap- 
pellee therefore  were  necessarily  condlUoned 
upon  securing  the  charter.  Having  its  char- 
ter appellee  could  have  condemned  appel- 
lant's right  of  way  and  built  its  road,  not- 
withstanding any  opposition  of  appellant. 
Then  who  can  say  that  appellant  would  have 
consented  to  Join  appellee  in  Its  efforts  to 
procure  the  charter  without  exacting  in  re- 
tnm  the  obligation  of  appellee  to  build  the 
road,  and  also  to  give  appellant  preferential 
rates,  and  who  can  say  that  appellant  did 
not  also  demand  preferential  treatment  In  re- 
gard to  freight  rates  as  an  essential  feature 
of  the  consideration  for  Its  covenant  to  Join 
efforts  In  procuring  the  charter  and  granting 
appellee  the  right  of  way?  The  contract  fur- 
nishes no  basis  for  separation  of  the  cove- 
nants and  apportionment  of  the  considera- 
tion. These  are  matters  of  contract  between 
the  parties,  and  the  courts  cannot  make  con- 
tracts for  them.  This  Is  not  a  suit  for  the 
value  of  the  right  of  way.  But  appellant 
bottoms  Its  action  on  the  contract  and  prays 
damages  for  Its  breach.  It  is  necessary  for 
appellant  to  prove  the  Illegal  contract;  tiiere- 
fore  courts  will  not  enforce  It  Wood  v. 
Stewart,  81  Ark.  41.  48,  98  S.  W.  711;  Peay 
V.  Pulaski  County,  103  Ark.  611, 148  S.  W.  491. 

The  Judgment  Is  therefore  correct,  and  It 
is  affirmed. 

HART  and  KIRBY,  JJ.,  dissenting. 


PITZPATRICK  V.  OWENS.     (No.  141.) 
(Supreme  CJourt  of  Arkansas.    July  10,  1916.) 
Dissenting  opinion. 
For  majority  (pinion,  see  186  S.  W.  832. 

HART,  J.    I  do  not  think  the  construction 
'aced  upon  the  act  onder  consideration  la 


Justified  by  Its  language,  and  it  seems  to  me 
that  the  construction  is  opposed  to  the  trend 
of  our  former  decision  relating  to  the  ques- 
tion. In  the  case  of  Kles  v.  Young,  64  Ark. 
381,  42  S.  W.  669,  62  Am.  St  Rep.  198,  the 
court  expressly  recognizes  the  rule  In  the 
construction  of  married  women  acts  to  be 
that,  where  the  Legislature  does  not,  by  ex- 
press words  or  by  clear  Implication,  express 
an  intention  to  repeal  the  existing  law  in  re- 
gard to  married  women,  the  presuiuption  la 
that  they  intended  the  rule  should  remain. 

The  court  said  that  the  common-law  unity 
of  husband  and  wife  still  exists  in  this  state 
except  so  far  aa  the  legislative  purpose  to 
change  It  has  been  expressed  by  statute. 
The  statute  under  consideration  is  as  fol- 
lows: 

"Section  1.  That,  from  and  after  the  passage 
of  this  act,  every_  married  woman,  and  every 
woman  who  may  in  the  future  become  m.irried, 
shall  have  all  the  rights  to  contract  and  l>e  con- 
tracted with,  to  sue  and  be  sued,  end  in  law 
and  equity  shall  enjoy  all  rights  and  be  sub- 
jected to  all  the  laws  of  this  state,  aa  though 
she  were  a  feme  sole."    Acts  1916,  p.  684. 

Reliance  seems  to  be  placed  in  the  decision 
of  the  majority  in  the  dissenting  opinion  of 
Judge  Harlan  in  Thompson  v.  Thompson,  218 
U.  S.  611,  31  Sup.  Ct  111,  54  U  Ed.  U80,  30 
Lu  R.,A.  (N.  S.)  1163.  21  Ann.  Cas.  921.  A 
statute  governing  the  District  of  Columbia 
was  under  consideration  in  that  case,  and  it 
specially  provided  that  married  women  might 
sue  for  torts  committed  against  them  as  fully 
and  freely  as  If  they  were  unmarried;  and 
Judge  Harlan's  dissent  was  based  upon  this 
special  provision  of  the  statute.  I  think  that 
an  examination  of  his  dissenting  opinion  will 
lead  to  the  conclusion  that  had  it  not  been 
for  this  special  provision,  he  would  not  have 
dissented  from  the  majority  opinion. 

The  first  part  of  our  act,  providing  that 
married  women  shall  have  all  rights  to  con- 
tract and  be  contracted  with,  to  sue  and  be 
sued,  I  think  gives  ber  the  right  to  make  con- 
tracts with  her  husband  as  well  as  with 
third  persons,  and  to  sue  or  be  sued  by  him 
as  well  as  others  In  regard  to  such  contracts. 
Before  the  passage  of  the  act,  by  the  com- 
mon law,  a  husband  and  wife  were  deemed 
to  be  one  person  and  no  suit  at  law  of  any 
character  could  be  maintained  by  one  against 
the  other  in  this  state.  Suits  between  a  hus- 
band and  wife,  however,  have  long  been  pei^ 
mltted  In  equity. 

It  seems  to  me  that  the  object  of  the 
statute  was  the  piadng  of  the  husband  and 
wife  upon  an  equal  footing  In  regard  to  the 
making  of  contracts  and  ascertaining  their 
rights  thereunder.  Under  the  common  law, 
the  husband  did  not  have  the  right  to  sue 
the  wife  for  a  tort  I  do  not  think  the  lan- 
guage of  the  present  dtatnte  Indicates  a  legis- 
lative Intent,  "to  make  a  departure  from  the 
common  law  so  radical  and  so  opposed  to  Its^ 
general  policy,  as  tlie  aothorteation  of  a  suit 
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br  tbe  ^ad>and  or. wife  ajsalnst  the  other 
for  Injuries  to  the  person  or  cbaract^r." 
See  Peters  v.  Peters,  156  CaL  32,  103  Pac. 
218.  23  I*  B.  A.  (N.  S.)  699.  Itt  the  case  of 
Jackson  y.  WUUams,  82  Ark.  486,  123  8.  W. 
751,  25  JU  R.  A.  (N.  S.)  840,  It  was  held  that 
a  husband  was  liable  for  a  tort  of  the  wife 
not  committed  In  his  presence,  and  the  rul- 
ing was  based  upon  the  unity  of  person  In 
hosband  and  wife.  But  It  is  said  that  no 
force  can  be  given  to  the  latter  part  of  the 
section,  unless  tlie  construction  placed  upon 
the  act  by  the  majority  opinion  Is  adopted. 
It  can  be  said,  with  equal  force,  that  all  the 
language  preceding  that  is  useless.  If  the 
opinion  of  the  majority  Is  adopted ;  because. 
If  the  language  of  Oie  latter  part  of  the  sec- 
tion is  broad  enough  to  Include  suits  by  the 
wife  against  the  husband  for  personal  torts, 
it  Is  certainly  broad  enough  to  Include  suits 
by  her  against  him  on  contracts,  and  It  was 
entirely  useless  to  have  embodied  the  lan- 
guage used  In  the  first  part  of  the  section  In 
the  statute.  It  Is  our  duty  to  give  force  and 
effect  to  every  part  of  the  statute.  If  we  can 
do  so  without  doing  violence  to  its  language. 
I  think  the  first  part  of  the  section  gives  the 
wife  the  right  to  contract  and  be  contracted 
with  by  her  husband  and  that  the  words 
"sue  and  be  sued"  have  relatlm  to  such  con- 
tracts, and  that  the  latter  part  of  the  sec- 
tion, wMeh  provides  that  "In  law  and  equity 
shall  enjoy  all  the  rights  and  be  subject  to 
the  laws  of  this  state  as  though  a  feme 
sole,"  were  Intended  to  remove  the  rigor  of 
onr  former  rule  in  regard  to  making  the 
husband  liable  for  torts  of  his  wife  not  com- 
mitted In  his  presence,  and  other  matters  of 
that  kind.  I  believe,  however,  It  was  the  In- 
tention of  the  lawmakers  to  still  preserve  the 
legal  nnity  of  husband  and  wife,  and  that 
marriage  still  "acts  as  a  perpetually  operat- 
■ing  discharge  of  all  wrongs  between  man  and 
wife,  committed  by  one  upon  the  other."  In 
other  words,  If  the  Legislature  had  Intended 
such  a  radical  departure  from  the  rule  as  it 
now  exists  as  indicated  by  the  majority 
opinion,  it  would  have  said  so  In  plain  terms. 
Many  cases  might  be  cited  to  show  that  stat- 
utes broader  than  ours  have  not  conferred 
upon  busband  and  wife  the  right  to  sue  each 
other  for  personal  tort. 

But  my  dissent  is  based  upon  what  I  be- 
lieve to  be  an  adherence  to  the  principles  of 
law  heretofore  decided  by  this  court.  I  have 
no  regret  that,  by  Judicial  construction,  the 
rules  of  the  common  law  on  this  subject 
"have  gone  to  that  bourne  from  which  no 
traveler  returns,  where  they  must  rest  un- 
distinguished by  a  single  tear  shed  for  their 
departure^" 

Mr.  Justice  WOOD  concurs  in  this  dissent 


WBBB  et  aL  v.  BOWDBJN  et  al.    (No.  176.) 

j(Supreme  Court  of  Arkansas.     Feb.  14,  1916. 
Dissenting  Opinion  June  26,  1916.) 

1.  B1.ECT10NS  «=>51— Appointment  or  Ejec- 
tion Judges— Statotb. 

Under  Kirby's  Dig.  §§  2764,  2765,  2799. 
2800,  relative  to  the  appointment  of  judges  of 
election  by  the  election  commissioners  of  a 
county,  and  prescribing  their  qualifications, 
the  removal  of  old  election  judges  by  the  com- 
missioners prior  to  an  election  relative  to  a 
change  in  Uie  location  of  a  county  seat  and 
the  appointment  of  new  judges  favorable  to  the 
change  was  within  the  authority  of  the  commia- 
sioners. 

[Ed.   Note.— For  other  cases,   see  ElectionB, 
Cent  Dig.  §S  44,  45;  Dec.  Dig.  «=»51.] 

2.  Counties  «=»35(1)— County  Seat— Elec- 
tion—Unfaie  Conduct  or  Euection  Com- 

MISStONEBS. 

Where,  prior  to  an  election  relative  to  a 
change  in  location  of  a  county  seat,  the  election 
commissioners  appointed  election  judges  who 
did  not  possess  the  requisite  qualifications  and 
who  were  all  strong  partisans  of  a  particular 
location,  such  conduct  of  the  election  commis- 
sioners, though  a  manifest  impropriety  tending; 
to  show  a  spirit  of  unfairness,  did  not  invali- 
date the  election. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent  Dig.  SS  38-41;  Dec.  Dig.   <8=935(1).] 

3.  Counties  «=>35(3)— Countt  Sbat— Eleo- 
TioN— Loss  of  Poll  Books— Responsibili- 

TT   FOB   Loss— SUFFICIENCX   OF   ElVIOENCE. 

On  the  contest  of  a  county  seat  election, 
evidence  held  insufficient  to  warrant  a  finding 
that  the  election  commissioners  were  responsi- 
ble for  the  loss  of  the  pollbooks  of  the  election. 
[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  gf  43,  44;  Dec.  Dig.  <S=»35(3).] 

4.  Counties  <S=»S6(3)— County  Skat  — Elec- 
tion—Loss  or  Pollbooks— EFt-ECT. 

Though  election  commissioners  of  a  coun- 
ty were  parties  to  a  llieft  by  which  the  loss  of 
pollbooks  of  a  county  seat  election  was  brought 
about,  the  fact  did  not  justify  the  circuit  court, 
in  suit  to  contest  the  election,  in  ignoring  the 
official  returns  made  by  the  judges  of  election. 
[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §i  43,  44;  Dec.  Dig.  <S=»35(3).] 

5.  Counties  «=>35(3)— County  Seat— Eltec- 
TioN  —  Fraudulent  Rbtubns— Bubden  of 
Pboof. 

Contestants  were  not  relieved  of  ttie  bur- 
den of  proving  the  allegations  of  their  petition 
that  the  election  returns  were  fraudulent  and 
void,  though  the  proof  connected  contestees, 
election  commissioners,  with  a  theft  <tt  the  poll- 
books. 

[£kl.   Note.— For   other   cases,    see   Counties, 
Cent  Dig.  S§  43,  44;  Dec.  Dig.  «=»35(3).] 

6.  Counties  <S=)35(3)— County  Seat— Elec- 
tion— Illegal  Individual  Votes — ^Bffect. 

Where  there  were  irregularities  on  the 
part  of  the  election  officers,  resulting  in  illegal 
votes,  but  the  conduct  of  the  officers  did  not 
evidence  a  willful  and  deliberate  fraud  upon 
the  ballot,  the  returns  will  be  purged,  but  the 
election  will  not  be  invalidated. 

[Ed.   Note.— For   other   cases,    see   Counties, 
Cent  Dig.  H  43,  44;  Dec.  Dig.  <&=»35(3).] 

7.  Counties  <s=>35(3)— County  Seat— EJleo- 
xioN— Contest— BuBDEH  of  Pboof. 

On  the  contest  of  a  county  seat  election, 
where  more  votes  were  cast  in  a  township  for 
removal  of  the  county  seat  than  were  shown 
on  the  printed  list  of  those  who  had  paid  th^ 
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VoU  tazea  and  were  entitled  to  vote,  the  con- 
teetants  adducing  proof  malnng  it  probable 
that  the  excessive  votes  did  not  occur  in  any 
legitimate  way,  the  contestees,  election  com- 
missioners, had  the  burden  to  show  that  the 
excessive  votes  were  those  of  qualified  electors, 
since  the  presumption  of  the  regularity  and 
correctness  of  the  official  action  of  the  election 
officers  is  overcome  when  there  is  direct  and 
undisputed  proof  of  facts  tending  to  impeach 
the  returns  and  to  show  that  prima  facie  evi- 
dence of  correctness  is  not  true. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  SS  43,  44;  Dec.  Dig.  <S=335(3).] 

8.  Bleotionb   <s=>291  —   Qualificatiok   of 

VOTEBS— PBESUMPTION. 

Where  it  appears  that  a  person  registered, 
or  that  his  vote  was  accepted  by  the  election 
officer,  there  is  a  presumption,  in  the  absence 
of  proof  to  the  contrary,  that  such  person  was 
a  qualified  voter. 

[Ed.  Note. — For  other  cases,  see  EUections, 
Gent  Dig.  §  286;  Dec.  Dig.  <8=32gi.] 

9.  Evidence  <S=>5(2)  —  Judicial  Notiok  — 
Mattes  or  Comuon  Knowledob  —  Bijeo- 

TIONS. 

It  is  a  matter  of  common  knowledge  that 
at  general  elections,  where  there  are  candidates 
of  opposing  parties,  and  especially  in  presiden- 
tial years,  the  interest  of  the  electorate  is 
stirred,  so  that  the^  are  usually  brought  to 
the  polls  in  full  voting  strength. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  4;  Dec.  Dig.  <8=35(2).] 

10.  Counties  i8=»35(3)— County  Seat— Blbo- 
TtoN— Contest— RETUKNa—lMPEACHiiENT  — 
Sufficiency  of  Evidence. 

Contestants'  affirmative  evidence  held  suffi- 
cient to  impeach  the  integrity  of  the  official  re- 
turns from  a  township,  where  more  votes  were 
cast  for  the  removal  of  the  county  seat  than 
were  shown  on  the  printed  list  of  those  who 
had  paid  their  poll  taxes  and  were  entitled  to 
vote. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  {{  43,  44 ;  Dec  Dig.  «=>35(3).] 

11.  Counties  «=»35(3)— County  Seat— Elec- 
tion—Contest— Appeal  AND  Ebbob— Rk- 
kand. 

Where  there  was  a  discrepancy  between 
the  printed  list  of  taxpayers  and  those  who  had 
voted  at  the  election  in  a  township,  but  the  evi- 
dence was  not  fully  developed,  so  that  it  was 
possible  that  the  contestees  might  show  that 
the  election  returns  were  correct,  the  case  will 
be  remanded  to  give  the  contestees  an  oppor- 
tunity to  prove  the  correctness  of  the  election 
returns. 

[Eid.  Note.— For  other  cases,  see  Counties, 
Gent  Dig.  SS  43,  44;  Dec.   Dig.   (S=>35(3).] 

12.  Appeal  and  Ebbob  <S=>302  (5y— Rkseeva- 
TION  OF  Gbounds  of  Review — Motion  fob 
New   Tbial— Assignment. 

Where  the  court,  in  addition  to  special 
findings,  made  a  general  finding  and  holding 
in  favor  of  the  contestees  and  against  the  con- 
testants, the  general  assignment  in  the  contest- 
ants' motion  for  new  trial,  that  the  verdict 
was  contrary  to  the  law  and  the  evidence,  was 
sufficient  to  challenge  the  correctness  of  the 
finding  and  Judgment  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1727;  Dec.  Dig.  <8=>302(5).] 

McCulloch,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hempstead 
County;  Geo.  R.  Haynle,  Judge. 

Petition  to  contest  an  election  by  Jaa.  H. 
Webb  and  others  against  J.  H.  Bowden  and 
others.    From  a  Judgment  for  the  contestees, 


contestants     an>eal.       Judgment     reversed, 
and  cause  remanded  for  new  triaL 

Dan-  W.  Jones,  of  Little  Rock,  Etter  & 
Monroe,  of  Washington,  Ark.,  and  D.  B.  Satn, 
of  Nashville,  for  appellants.  Jas.  H.  McCoI- 
lum,  O.  A.  Graves,  and  T,  O.  Jobe,  all  of 
Hope,  for  appellees. 

WOOD,  J.  In  pursuance  of  an  order  of 
the  county  court  of  Hempstead  county.  Ark., 
made  on  the  8th  day  of  July,  1914,  an  Sec- 
tion was  held  in  the  various  voting  precincts 
in  that  county  on  the  15th  day  of  August, 
1914,  on  the  proposition  of  the  removal  of 
the  county  seat  from  the  town  of  Washington 
to  the  city  of  Hope,  In  Hempstead  county. 
The  returns  were  made  by  the  Judges  of  the 
election  to  the  commissioners,  who  canvassed 
the  same  and  declared  the  result  of  the  elec- 
tion in  favor  of  the  removal  of  the  county 
seat  to  Hope.  The  appellants,  citizens  and 
taxpayers  of  Hempstead  county.  Instituted 
this  proceeding  in  the  county  court  for  con- 
testing the  election.  There  was  a  trial  and 
Judgment  in  that  court  in  favor  of  the  con- 
testees, and  on  appeal  to  the  circuit  court 
the  cause  was  heard  anew  in  that  court  upon 
the  depositions  of  witnesses  and  record  and 
documentary  evidence. 

The  contestants,  in  their  petition,  set  forth 
specifically  numerous  grounds  of  Illegality, 
irregularity,  and  fraud  on  the  part  of  the 
election  officers,  which  they  contend  in- 
validated the  election.  These  were  Bi>eclfical- 
ly  denied  by  the  contestees. 

Among  other  things  the  contestants  alleg- 
ed that  the  election  commissioners,  a  ma- 
jority of  whom  favored  the  removal  of  the 
county  seat,  willfully  and  corruptly  remov- 
ed all  of  the  regular  Judges  of  election  who 
had  been  appointed  at  previous  general  elec- 
tions because  they  did  not  favor  the  re- 
moval, and  appointed  men  who  were  In  the 
employ  of  and  had  received  money  from  the. 
contestees  and  were  strong  iwrtisans  of  the 
contestees,  and  failed  to  give  contestants 
any  representation  in  the  appointment  of  the 
election  Judges,  thereby  perpetrating  a  fraud 
upon  contestants  and  the  citizens  of  Hemp- 
stead county  who  were  opposed  to  the  remov- 
aL  They  further  alleged  that  they  demand- 
ed of  the  election  commissioners  a  copy  of 
the  poUbooks  returned  by  the  Judges  of 
election  of  the  various  wards  and  predncts, 
but  that  the  election  commissioners,  under 
the  advice  of  the  contestees,  refused  to  give 
contestants  a  copy  of  the  i)ollbooks  or  to  per- 
mit the  same  to  be  copied  by  them,  and  that 
contestants  were  therefore  unable  to  si)ecify 
and  name  each  illegal  and  fraudulent  vote 
that  was  polled.  And,  by  way  of  amendment, 
they  set  up  that  since  the  institution  of  the 
suit  to  contest  the  election  the  contestees  had 
destroyed  the  poUbooks  and  tally  sheets  of 
the  electl<m.  t 
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on  the  part  of  th«  election  commlntonen  and 
the  contesteea,  tbe  contestants  fiurther,  at 
great  lengtb,  diarged  tbat  the  election  Judg- 
es at  varloQS  voting  precincts  In  the  coonty, 
which  are  designated  In  the  complaint,  know- 
ingly, wUlfnlly,  and  corruptly  permitted  and 
Induced  many  Illegal  votes  to  be  cast  for  re- 
moval in  the  several  precincts  named.  In 
some  of  the  allegations  there  Is  a  general 
charge  of  fraud  on  the  part  of  the  election 
}ndgea,  and  In  others  the  Judges  are  charged 
with  specific  acts  of  fraud. 

At  the  conduslOQ  of  the  evidence  the  oon- 
testants  ashed  the  court  to  find  certain  facts, 
to  the  effect  that  as  soon  as  the  result  of  the 
election  was  declared  by  the  election  commis- 
Bloners  the  contestants  served  them  with 
written  notice  that  the  election  would  be  con- 
tested and  to  preserve  the  ballots,  pollbooks, 
and  tally  sheets  as  evidence  to  be  used  In 
the  contest;  that  the  contestants  requested 
the  election  commissioners  to  permit  them 
to  inspect  and  copy  the  pollbooks,  which  they 
refused;  that  the  pollbooks  were  stolen  or 
destroyed  while  In  the  possession  of  two  of 
the  election  commissioners,  and  that  the  con- 
testants therefore  never  had  an  opportunity 
to  inspect  the  same,  and  that  the  commis- 
sioners failed  to  produce  the  pollbooks  to  be 
used  as  evidence  In  the  case  after  demand 
made  upon  them,  and  failed  In  that  respect 
to  comply  with  the  order  of  the  court  The 
court  made  these  findings  of  fact  as  requested 
by  the  contestants. 

The  contestants  further  asked  that  the 
coort  make  several  findings  of  fact,  number- 
ed from  1  to  6,  Inclusive,  to  the  effect  that 
there  was  such  fraud  practiced  by  the  elec- 
tion judges  at  the  several  voting  precincts  In 
certain  townships,  designated,  as  rendered 
the  election  at  those  precincts  void.  Among 
these  requests  for  findings  were  several  cov- 
ering the  various  precincts  in  De  Boan  town- 
ship. In  which  the  dty  of  Hope  Is  situated. 
The  court  refused  to  make  these  special 
findings  as  requested. 

The  court  found  tbat  those  who  paid  their 
poll  taxes  In  the  county  for  the  year  1913 
were  5^15,  and  that  more  than  2,658  quali- 
fied electors,  and  therefor  a  majority  of  such 
electors  of  Hempstead  county  voted  at  the 
election  for  a  change  and  removal  to  the  city 
of  Hope,  and  entered  a  Judgment  declaring 
the  dty  of  Hope  to  be  the  county  seat  of 
Hempstead  county,  with  proper  orders  for 
the  removal  of  the  county  seat  from  the  town 
of  Washington  to  the  city  of  Hope,  and  from 
mich  Judgment  this  appeal  has  been  duly 
prosecuted. 

To  sustain  their  allegations  of  misconduct 
on  the  part  of  the  election  commissioners 
appellants  proved  that  two  of  the  election 
commisslonerB  were  partisans  of  Hope,  and 
that  on  the  8th  day  of  August,  1914,  they  met 
at  tlape,  and,  over  the  protest  of  one  of  the 
commissioners,  who  was  not  a  partisan  of 
Hope,  they  passed  a  resolution  removing 
all  of  the  then  election  Judges  and  appoint- 


ing in  their  stead  other  Judges.  Appellants 
contend  that  this  action  of  the  election  com- 
missioners was  illegal  and  a  part  of  a  pre- 
arranged plan  to  hold  a  dishonest  election. 

[1]  The  statute  provides  that  the  election 
commissioners  shall  meet  at  the  courthouse 
at  least  20  days  prior  to  the  general  election 
and  organise  themselves  Into  a  body;  that 
after  their  organization,  and  not  less  than  5 
days  before  any  general  election,  they  shall 
appoint  three  Judges  of  election  for  each  vot- 
ing precinct  in  the  county.  The  statute  fur- 
ther provides  that  those  appointed  to  be 
Judges  of  electron  shall  continue  to  be  Judges 
of  election  within  their  reei>ectlve  precincts 
until  the  next  general  election,  unless  sooner 
reny)ved  by  the  county  election  commis- 
sioners. Kirby's  Digest,  U  2764,  2765,  and 
2800. 

The  removal  of  the  old  election  Judges  by 
the  commissioners  and  the  appointment  of 
new  Judges,  under  the  above  provisions  of 
the  law,  even  though  all  the  new  Judges  se- 
lected were  strong  partisans  of  Hope,  was 
within  the  authority  of  the  commissioners. 
The  statute  only  prescribes  that  the  Judges 
of  election  shall  be  discreet  persons,  able  to 
read  and  write  the  English  language,  and 
qualified  electors  in  the  precincts  for  which 
they  are  appointed,  and  that  they  shall  not 
be  selected  from  the  same  political  party  If 
competent  persons  of  different  politics  can  be 
found.    Kirby's  Digest,  {  2799. 

There  Is  no  statute  requiring  that  the 
meetings  of  the  election  commissioners,  after 
their  organization,  shall  always  be  held  at 
the  courthouse. 

[2]  It  will  thus  be  seen  that  the  selection 
of  the  Judges  by  the  commissioners  in  the 
manner  charged  was  not  illegal,  and  there- 
fore, even  though  the  election  commissioners 
appointed  Judges  who  were  strong  partisans 
of  H<q;)e,  there  was  nothing  In  this  to  con- 
stitute a  conspiracy  on  their  part  to  hold 
a  dishonest  election.  Moreover,  even  if  the 
election  commissioners  bad  appointed  Judges 
who  did  not  possess  the  requisite  qualifica- 
tions, and  although  they  appointed  Judges 
who  were  all  strong  partisans  of  one  side  of 
the  issue  to  be  determined  at  the  election, 
this  conduct,  while  a  manifest  Impropriety 
tending  to  show  a  spirit  of  unfairness  on 
the  part  of  the  election  commissioners,  nev- 
ertheless did  not  make  void  the  election.  See 
Swepston  T.  Barton,  88  Ark.  556. 

The  proof  showed  that  the  election  com- 
missioners, after  the  election,  refused  to  al- 
low the  contestants  to  inspect  the  pollbooks, 
and  that  the  issue  as  to  whether  or  net  they 
could  be  so  Inspected  was  raised  and  finally 
determined  by  this  court  In  favor  of  the 
contestants;  that  before  this  question  had 
been  determined,  and  while  it  was  pending 
in  the  courts,  one  of  the  election  commission- 
ers, a  partisan  of  Hope,  in  a  conversation 
in  regard  to  whether  or  not  the  contestants 
were  entitled  to  inspect  the  pollbooks,  stated: 


ioogle 


4i64 


187  S0DTHWE8TEJRN  RfllPORTKR 


(Ark. 


"The  people  of  'WaSliingtdn  [the  contestants] 
will  never  get  them;  they  will  never  see  them. 

It  was  further  showa  tbat  a  brother-in- 
law  of  this  same  election  commis^oner,  in 
a  conversation  with  a  witness,  was  discuss- 
ing the  question  of  the  right  of  contestants 
to  see  the  poUbooks,  and  witness  said  to 
bim,  "Yon  fellows  ought  to  show  up;"  and 
he  said,  "It  will  be  a  cold  day  in  August 
when  we  [meaning  the  contestants]  would 
get  to  see  tbem  poUbooks."  Witness  ask- 
ed him  wlir  contestants  should  not  see 
the  poUbooks,  and  he  said,  "They  [con- 
testees]  could  not  afford  to  permit  them 
to  do  so;"  said,  "If  we  do  not  show  them, 
then  there  might  be  two  or  three  go  to  the 
pen,  and,  if  we  were  to,  a  whole  bunch  might 
go."  The  party  using  this  language  said  be 
was  in  favor  of  the  removal.  This  conversa- 
tion was  bad  after  it  was  decided  by  the 
trial  court  that  the  contestants  were  entitled 
to  see  the  poUbooks.  Witness  stated  that 
there  were  several  present  during  the  con- 
versation, and  they  were  all  JoUy,  laughing 
and  talking,  including  the  man  who  used  the 
above  language,  but  that  be  did  not  seem  to 
be  Joking  about  what  he  said. 

It  was  further  shown  that  after  It  had 
been  decided  by  this  court  that  the  contes- 
tants were  entitled  to  inspect  the  poUbooks 
the  attorneys  for  the  contestees  had  request- 
ed ttte  election  commissioners  to  furnish 
them  a  copy  of  the. poUbooks.  One  of  the 
commissioners,  who  was  not  in  favor  of  the 
removal,  held  the  key  to  the  box  in  which 
the  poUbooks,  tally  sheets,  eta,  had  been 
locked.  Without  sending  for  him,  one  of  the 
other  commissioners  went  to  a  hardware 
store  and  procured  a  key  and  unlocked  the 
box,  and  he  and  the  third  commissioner  were 
proceeding  to  make  a  copy  of  tlie  poUbooks. 
They  continued  about  this  work  until  near 
half  past  9  or  10  o'clock  In  the  evening,  and, 
not  having  Qnished  the  copy,  they  adjourned 
until  the  next  morning.  Davis,  one  of  the 
commissioners,  at  the  suggestion  of  CorneU- 
us,  the  other  commissioner,  took  charge  of 
the  puUbooks,  and,  having  the  same  under 
his  arm  in  a  brown  paper,  started  to  his 
home  with  them.  It  was  several  blocks  to 
where  he  was  going.  He  details  what  took 
place  with  reference  to  the  taking  of  the 
poUbooks  away  from  him  as  follows: 

"I  met  a  man.  Tie  punched  me  In  the  side, 
and  told  me  to  throw  up  my  hands,  and  he 
said,  'I  want  that  bundle.'  I  didn't  know  the 
man.  He  had  his  hat  pulled  down.  He  took 
the  bundle.  I  didn't  give  him  the  package.  He 
took  it.  I  did  what  he  told  me.  1  was  sur- 
prised. I  didn't  know  what  it  was.  There 
was  just  one  man.  He  didn't  ask  for  any  mon- 
ey.    What  he  said  was,  'I  want  that  bundle.' " 

Appellant  contends  that  this  testimony  was 
sufficient  to  show  that  the  poUbooks  were 
stolen  by  the  election  commissioners,  and 
that,  when  taken  in  connection  with  the  oth- 
er charges  of  fraud  and  misconduct  on  their 
part,  it  showed  a  conspiracy  on  the  part  of 
the  election  commissioners  to  destroy  the  evi- 
dence by  which  the  contestants  would  be 


able  to  show  that  the  election  was  fraudulent 
and  void,  and  tbat  contestees,  who  would 
reap  the  benefit  of  this  spoliation  of  the  elec- 
tion returns,  should  be  held  responsible 
therefor  and  the  election  declared  nuU  aitd 
void  on  that  account. 

[3-S]  In  answer  to  this  contention.  It  is 
sufficient  to  say  that  the  evidence  would  not 
warrant  a  finding  tbat  the  oontestees  were 
responsible  for  the  loss  of.  the  poUbooks. 
The  most  that  could  be  said  of  It  would  be 
that  it  would  be  sufficient  to  sustain  a  find- 
ing that  the  two  election  commissioners  who 
were  making  a  copy  of  the  poUbooks  were 
chargeable  with  their  loss.  But  the  evidence 
would  not  warrant  this  court  in  overruling 
a  finding  of  the  trial  court  to  the  contrary. 
Furthermore,  even  If  It  bad  been  proved  tbat 
the  two  election  commissioners  were  parties 
to  the  crime  by  wtilch  the  loss  of  the  poll- 
books  was  brought  about,  still  this  fact 
would  not  Justify  the  trial  court  in  ignoring 
the  official  returns  made  by  the  Judges  of 
election.  These  returns  are  presumed  to 
voice  the  wiU  of  the  electorate  throughout 
the  county,  and  any  spoliation  of  the  poll- 
books  by  the  election  commissioners  would 
not  have  the  effect  of  invalidating  tlie  elec- 
tion or  shifting  the  burden  of  proof  to  the 
coutestec>8  to  show  the  vaUdlty  of  the  elec- 
tion, and  that  the  result  as  declared  was 
correct.  "Against  a  party  not  privy  to  the 
destruction  no  prejudicial  inference  arUes." 
16  Cyc.  p.  1039,  and  cases  cited.  Even  if  the 
proof  had  connected  contestees  with  the 
spoliation  of  the  poUbooks,  this  would  not 
have  relieved  the  contestants  of  the  burden 
of  proving  the  allegatious  of  their  petition 
that  the  election  returns  were  fraudulent 
and  void. 

The  rule  of  law  applica'ble  to  such  a  case 
is  well  stated  In  Patch  Mfg.  Co.  v.  Protection 
Lodge,  77  Vt  294,  at  page  329,  60  AU.  74,  at 
page  84,  107  Am.  St  Rep.  76S,  at  page  780, 
as  follows: 

"The  presumption  arising  from  the  fact  of 
spoliation  of  evidence  does  not  relieve  the  oth- 
er party  from  introducing  evidence  tending  af- 
firmatively to  prove  bis  case  so  Car  aa  he  has 
the  burden.  It  cannot  supersede  the  necessity 
of  other  evidence.  The  presumption  is  re- 
garded as  merely  matter  of  inference  in  weigh- 
ing the  effect  of  evidence  in  its  nature  applica- 
ble to  the  question  in  dispute.  Cartier  v.  Troy 
Lumber  Co..  1.3S  lU.  5:^,  28  N.  E.  932,  14  U 
R.  A.  470,  471 ;  16  Cyc.  1058,  1059.- 

It  follows  that  the  court  did  not  or  la 
refusing  the  following  request  for  a  declara- 
tion of  law: 

"The  conduct  of  the  election  commissioners 
in  destroying  the  poUbooks  and  other  election 
returns  rendered  such  returns  void,  and  throws 
upon  the  contestecs  the  necessity  of  Bbawiog 
what  votes  were  cast  in  De  Roan  township, 
and  by  whom." 

It  Is  unnecessary  for  us  to  set  out  and  dis- 
cuss In  detail  the  evidence  concerning  the 
alleged  fraud  on  the  part  of  the  Judges  of 
election  at  the  varlons  voting  precincts  out- 
side of  De  Roan  township.  It  would  extend, 
this  opinion  at  great  length  to  do  sa   It  suf- 
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ficea  to  sa?  tiiat  we  have  careftiUy  examined 
the  same  and  have  reached  the  conclusion 
that  the  court  did  not  err  in  refusing  to 
malce  the  findings  requested  by  the  appel- 
lants  to  the  effect  tbat  tbe  conduct  of  tlie 
judges  of  election  In  these  several  precincts 
resulted  in  permitting  illegal  votes  and  was 
such  fraud  as  vitiated  and  destroyed  the  re- 
sult of  the  election  as  shown  by  the  returns 
from  those  precincts. 

While  certain  irregularities  were  shown  at 
many  of  these  voting  places  we  do  not  feel 
warranted  in  holding  as  matter  of  law  that 
there  was  no  substantial  evidence  to  sustain 
tlie  finding  of  the  trial  court  to  the  effect 
that  these  irregularities  did  not  render  the 
entire  election  returns  at  those  places  void. 
The  most  that  could  be  said  of  the  conduct 
of  the  election  judges  at  the  various  pre- 
cincts outside  of  De  Roan  township  is  that 
it  was  irregular  in  some  particulars  which 
resulted  in  permitting  some  illegal  votes  to 
be  cast.  But  the  evidence  does  not  show 
that  there  was  such  a  system  of  illegal  vot- 
ing permitted  by  the  election  officers  as  indi- 
cated that  they  knowingly  perpetrated  ille- 
gal acts  in  connection  with  the  election,  such 
as  constituted  a  fraud  in  holding  the  same 
and  vitiated  the  entire  returns  from  those 
precincts.  At  least  we  are  not  warranted 
in  overturning  the  finding  of  the  trial  court 
holding,  in  effect,  that  there  was  no  such 
fraud  In  these  precincts  as  vitiated  the  en- 
tire returns  therefrom,  and  such  as  rendered 
the  election  therein  void. 

This  court.  In  Freeman  v.  Lazarus,  61  Ark. 
247,  257,  32  S.  W.  680,  683,  quoted  approving- 
ly the  following  from  McCrary  on  Elections, 
{539: 

"If  an  officer  is  detected  in  a  willful  and  de- 
liberate fraud  upon  the  ballot  box,  the  better 
opinion  is  tbat  this  will  destroy  the  integrity  of 
bis  oflicial  acts,  even  thougb  the.  fraud  discov- 
ered ia  not  of  itself  sufficient  to  aSect  the  re- 
sult. Tbe  reason  of  the  rule  ia  that  an  officer 
who  betrays  his  trust  in  oae  instance  is  shown 
to  be  capable  of  defrauding  the  electors,  and 
his  certificate  is  good  for  nothing." 

[(]  Having  in  view  this  rule,  we  do  not 
find  in  the  conduct  of  the  election  Judges  in 
the  voting  precincts  outside  of  De  Roan 
township  any  evidence  of  a  willful  and  de- 
liberate fraud  upon  the  ballot.  The  irregu- 
larities on  tbe  part  of  the  election  officers, 
resulting  in  the  illegal  votes  that  were  cast 
in  those  precincts,  should  only  result  in  purg- 
ing the  returns  of  such  illegal  votes.  But 
if  the  returns  had  been  purged  of  all  the  il- 
legal votes  shown  to  have  been  cast  in  those 
precincts.  It  could  not  have  affected  the  gen- 
eral result. 

"It  is  no  valid  objection  to  an  election  that 
illegal  votes  were  received  or  that  legal  votes 
were  rejected  if  they  were  not  numerous  enough 
to  overcome  the  majority."  Swepston  v.  Ba]> 
ton,  Kopra. 

"Frauds  of  individual  voters  and  the  casting 
of  nnqnatified  and  fraudulent  votes  do  not  vi- 
tiate tbe  returns  unless  tbe  officers  are  parties 
thereto:  but  in  such  cases  the  returns  are  ac- 
cepted and  pursed  of  the  illegal  votes."    Scltu- 
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man  v.  Sanderson,  73  Ark.  187-193,  88  S.  W. 
940,  042. 

"Where  an  election  has  been  legally  held 
and  fairly  conducted,  nothing  will  justify  the 
exclusion  of  the  vote  of  an  entire  precinct  ex- 
cept the  impossibility  of  ascertaining  for  whom 
the  majority  of  the  votes  were  given."  Dixnn 
V.  Orr,  49  Ark.  241.  4  S.  W.  776,  4  Am.  St. 
Bep.  42. 

This  brings  us  to  a  consideration  of  the 
question  as  to  whether  the  court  erred  In  re- 
fusing to  make  the  findings  of  fact  request- 
ed by  the  appellants  numbered  16  to  21,  in- 
clusive, to  the  effect  that  the  election  re- 
turns in  various  voting  precincts  of  Ue  Koan 
township  were  fraudulent  and  void  and 
should  be  thrown  out.  In  this  connection, 
the  court  made  the  following  finding  of  fact: 

"Tbat  the  paid  poll  tax  receipts  as  shown 
by  the  collector  of  Hempstead  county.  Ark., 
for  the  year  1913,  for  De  lioan  township,  in 
said  county,  were  only  1,290,  and  at  tbe  coun- 
ty seat  election  held  for  removal  of  county  seat 
on  tbe  15tb  day  of  August,  1914,  the  jurlges  of 
the  various  wards  and  precincts  in  snid  l>e 
Uoan  township,  as  shown  by  the  certificate  of 
the  county  election  commis.<!ionpr8,  that  2.144 
votes  were  cast  on  the  question  of  removal, 
and  13  against  removal,  leaving  a  majority  of 
2,131  votes  for  removal  in  De  Roan  township," 

The  undisputed  evidence  showed  tliat  at 
the  general  election  in  September,  1912,  there 
was  a  total  of  905  votes  cast  in  De  Itoon 
township.  They  were  distributed  according 
to  the  voting  precincts  as  follows: 
270  votes  cast  in  ward  1. 
114  votes  cast  in  ward  2. 

48  votes  cast  In  ward  3. 
114  votes  cast  in  ward  4. 
294  votes  ca«t  at    Bridewell's   office   box,   and 

65  votes  cast  at  Shover  Springs. 

At  the  general  ele<^ion  subsequent  to  the 
county  seat  election,  held  In  September  fol- 
lowing, it  was  shown  that  ttie  greatest  num- 
ber of  votes  cast  for  any  state  officer  with- 
out opposition  was  838,  and  that  the  total 
votes  cast  for  Governor,  Including  all  of  tfa« 
votes  tliat  were  cast  for  each  of  the  party 
candidates  In  that  election,  was  814.  The 
838  votes  were  distributed  in  the  dlffeient 
wards  and  precincts  as  follows: 
220  votes-  cast  in  ward  1. 
120  votes  cnst  in  ward  2. 

86  votes  cast  in  ward  3. 
124  votes  cast  in  ward  4. 
235  votes  cast  at   Bridewell's    office    box,    and 

47  votes  cast  at   Shover  iSprings. 

The  2,131  votes  that  were  Cast  in  De  Roan 
township  for  removal  of  the  county  seat,  as 
shown  by  the  election  returns,  were  distrib- 
uted In  the  various  wards  and  precincts  as 
follows : 

617  votes  in  ward  1. 

359  votes  in  ward  2. 

113  votes  in  ward  3. 

366  votes  in  ward  4. 

596  votes  at    Bridewell's    office    box,    uid 
80  votes  at  Shover  Springs. 

These,  with  the  13  votes  that  were  returned 
as  against  removal,  made  the  total  of  2,144 
votes  cast  in  De  Roan  township. 

There  was  evidence  on  behalf  of  the  con-  ^-^ 
testnnts  to  the  effect  that  parties  were  per-  ([ 
mitted  to  vote  at  the  various  voting  precincts 
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in  De  Roan  township  -who  were  not  qualified 
electors.  For  Instance,  it  was  shown  th&t  at 
Bridewell's  box  several  persons  voted  who 
did  not  live  in  that  voting  precinct  and  in  a 
different  township  were  permitted  to  vote 
without  being  asked  questions.  It  was  shown 
on  cross-examination  of  these  witnesses  that 
they  lived  near  the  line  between  Ozan  and  Do 
Roan  townships,  and  most  of  them  had  been 
in  the  habit  of  voting  in  De  Roan  township, 
but  bad  voted  at  times  in  Ozan  township. 
They  were  "liners."  At  this  box  a  minor  was 
permitted  to  vote  without  being  asked  any 
questions.  One  voter  lived  close  to  the  town 
of  Washington,  but  voted  in  De  Roan  town- 
ship. The  Judges  asked  Iiim  no  questions. 
Another  witness  who  did  not  live  in  De  Roan 
township  told  the  Judges  the  place  where  he 
iived,  but  they  asked  no  questions  as  to  the 
township.  Another  witness  voted  there,  stat- 
ing that  one  of  the  Judges  knew  where  be 
lived ;  that  the  Judges  told  him  to  vote  there. 
He  had  voted  before  in  De  Roan  township, 
but  did  not  live  in  that  township. 

Another  witness  testified  that  be  was  a 
timber  man  from  Louisiana.  He  had  been  in 
Hope  6  or  7  days;  thought  his  home  would 
be  in  North  Arkansas.  He  went  in  and  they 
to<A  his  name  and  he  voted  "for  the  court- 
bouse  to  come  to  Hope."  He  voted  at  that 
election  Just  because  be  was  asked  to  vote. 
He  first  tried  to  vote  at  ward  3.  The  fellow 
at  the  gate  told  him  that  they  wanted  to  do 
the  right  thing,  and  told  him  to  go  over  to 
the  other  ward,  closer  to  where  he  lived, 
and  vote.  The  Judges  at  the  ward  where  he 
voted  asked  him  no  questions  whatever  as 
to  his  qualifications.  He  had  paid  no  poll 
tax.  The  Judges  made  out  the  ticket  The 
ticket  was  made  out  right  there  by  the  box 
where  they  deposited  the  vote,  at  the  table 
where  the  men  sat  all  the  time.  He  never 
bad  the  ticket  in  hia  hands  and  did  not  see 
them  deposit  the  ticket  in  the  box. 

Another  witness  testified  that  he  came 
from  Iiouislana  on  the  4th  or  5th  of  August 
His  home  was  in  Texas.  He  voted  in  Hope 
at  a  box  Just  below  the  Capitol  Hotel,  near 
the  depot  He  had  never  paid  a  poll  tax  in 
Arkansas.  A  fellow  called  him  in  there  and 
asked  him  if  he  wanted  to  vote,  and  witness 
told  him  he  did  not  have  a  poll  tax  receipt, 
and  the  man  said  it  didn't  make  any  differ- 
ence, and  asked  him,  "Do  you  want  the  court- 
house to  come  to  Hope?"  Witness  replied, 
"Yes;  I  guess  so."  The  man  made  out  a 
ticket  for  witness  and  handed  it  to  the  fellow 
that  was  over  inside  at  a  desk  like.  It  was 
the  man  in  the  inside  of  the  house  that  called 
witness  in.  Witness  did  not  know  whether 
he  was  one  of  the  Judges  of  election  or  not, 
but  he  was  the  man  that  made  out  the  tick- 
et The  man  that  sat  at  the  table  made  out 
their  tickets. 

Another  witness,  a  brother  of  the  last  wit- 
ness, testified  substantially  to  the  same  ef- 
fect, except  that  he  had  come  from  Missoari, 
and  had  arrived  at  Hope  3  or  4  days  before 


they  voted  him;  stated  that  he  and  bis  broth- 
er were  standing  In  front  of  the  polls  and 
some  fellow  came  to  the  door  and  Invited 
them  in  and  asked  them  if  they  wanted  to 
vote.  Witness  replied  that  he  had  no  poll 
tax  receipt,  and  the  man  said  that  didn't 
make  any  difference,  to  come  and  vote  any- 
way. Witness  on  that  occasion  was  on  a 
visit  to  his  brother-in-law,  who  lived  in  Hope. 
He  stated  that  the  man  who  invited  them 
in  went  back  and  got  a  ticket  and  made  it  out. 
"They  asked  me  to  vote  for  Hope.  He  signed 
my  name  and  wrote  something  on  the  ticket" 
Witness  could  not  say  what  the  man  did  with 
the  ticket  The  deputy  sheriff  at  that  box 
on  that  day,  who  was  around  or  near  the  vot- 
ing place  all  day,  testified,  denying  the  testi- 
mony of  the  last  two  witnesses  above  men- 
tioned. 

It  will  be  observed  that  at  the  Bridewell 
box,  at  this — the  county  seat — election,  there 
were  696  votes.  It  was  shown  that  at  ward 
3,  in  the  dty  of  Hope,  there  were  34  votes 
cast  of  persons  whose  names  did  not  appear 
on  the  printed  list  of  those  who  bad  paid 
their  poll  taxes  for  the  year  1914.  It  was 
shown  that  in  ward  2  a  minor  voted  who 
was  20  years  old  In  December  after  the  elec- 
tion. The  witness  testified  that  they  asked 
him  If  he  was  21  and  he  told  them  that  he 
was  going  on  21.  That  was  all  that  was  said, 
and  they  did  not  swear  him;  said  he  knew 
all  the  Judges  and  clerks.  Witness  did  not 
see  tile  Judges  put  the  ticket  in  the  box ;  he 
saw  them  write  his  name  on  the  pollbooks. 
Witness  weighed  137  pounds  and  was  5  feet 
7V^  or  7%  Inches  in  height  This  witness 
voted  for  removal. 

Another  witness,  who  was  21  years  old  in 
November  following  the  election,  voted  foi 
removal,  stated  that  the  Judges  asked  him 
no  questions. 

[7]  We  have  set  forth  the  above  testimony 
because  It  tends  to  throw  light  upon  the  con- 
duct of  the  officers  conducting  the  election 
at  the  various  precincts  in  De  Roan  town- 
ship; and  while  this  testimony  of  itself  would 
not  be  sufildent  to  overcome  the  finding  of 
the  trial  court  to  the  effect  that  tb$re  was  no 
fraud  upon  the  part  of  the  election  Judges  in 
De  Roan,  at  least  no  such  evidence  of  fraud 
as  would  Justify  throwing  out  or  excluding 
from  the  count  the  entire  vote  of  De  Roan 
township,  as  shown  by  the  returns  of  the 
election  officers,  yet  this  testimony,  when 
taken  in  connection  with  the  undisputed  evi- 
dence showing  that  there  were  845  more  vote^ 
cast  for  removal  of  the  county  seat  to  thu 
city  of  Hope  than  were  shown  on  the  printed 
list  of  those  who  bad  paid  their  poll  taxes 
and  were  entitled  to  vote,  convinces  us  thai 
the  court  was  in  error  in  refusing  appellant's 
prayer  for  declaratl<m  of  law  No.  3,  as  fol- 
lows: 

"The  court  declares  the  law  to  be  that  the 
discrepancy  as  shown  by  the  collector's  list  of 
IKilI  taxpayers  in  De  Roan  towiiKhip  and  thr 
number  of  votes  alleged  to  have  been  cast  at^ 
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Mid  election  eaats  upon  the  eontestees  the  bur- 
den at  proof  to  show  that  the  excess  votes  were 
qualified  electors." 

In  Powell  y.  Holman,  60  Ark.  85-94,  6  S.  W. 
505,  509,  we  said: 

"The  duly  certified  offieial  returns  of  elec- 
tion officers  are  not  subject  to  the  same  rales 
or  suspicious  reflections  and  doubtful  impntft- 
tioDs  as  attend  the  ballots  under  certain  cir- 
cumstances. Ihe  official  returns  are  quasi  rec- 
ords and  stand  with  all  the  force  of  presumptive 
resularity,  and  prima  facie  integrity,  not  only 
dll  suspicion  is  cast  upon  them,  nut  until  their 
self-authenticated  verity  is  overcome  by  affirma- 
tive proof  that  they  do  not  speak  the  truth. 
•  •  •  These  returns  may  be  impeached  by 
any  legitimate  evidence,  showing  that  they  do 
not  sneak  the  truth,  and  when  so  overcome 
they  lose  their  character  as  evidence,  and 
thereupon  other  sources  must  be  looked  to  for 
teaiimony  in  ascertaining  and  establishing  the 
result  of  the  vote.  Had  it  been  shown  by  appel- 
lee that  fraud,  unfairness  or  illegal  voting  at- 
tended the  election,  entered  into  and  became 
a  part  of  the  official  count,  and  thus  involved 
the  correctness  of  the  certified  returns,  ♦  •  * 
or  any  other  legitimate  proof,  tending  to  im- 
peach the  verity  of  the  returns  so  placed  in 
evidence,  then  the  trial  court  might  have  found 
specially  that  the  presumption  of  credit  and 
prima  fade  truthfulness  which  the  law  gives 
to  the  official  acts  and  returns  of  election  offi- 
cers had  been  overcome." 

[I]  It  Is  familiar  doctrine,  as  announced 
by  tbis  court  in  many  cases,  and  as  late  as 
Letchworth  v.  FUnn,  108  Ark.  301,  308,  157 
S.  W.  402,  404 : 

"That  where  it  appears  that  a  person  was 
registered,  or  that  bis  vote  was  accepted  by  the 
election  officers,  there  Is  a  presumption,  •  ♦  • 
in  the  absence  of  proof  to  the  contrary,  that 
sach  iwrson  was  a  qualified  voter." 

But  It  Is  equally  well  settled  by  the  au- 
tborities  that  the  presumption  of  the  regu- 
larity and  correctness  of  the  official  action 
of  election  officers  is  overcome  when  there 
Is  direct  and  undisputed  proof  of  facts  tend- 
ing to  Impeach  the  integrity  of  the  returns 
and  to  show  that  the  prima  facie  evidence 
of  correctness  is  not  in  fact  true.  Such  proof 
being  made  by  those  who  challenge  the  re- 
turns, the  law  then  casts  upon  those  who 
would  be  benefited  by  the  prima  facie  returns 
the  burden  of  showing  that  they  are  In  fact 
true  and  correct. 

The  law  is  well  expressed  by  the  Supreme 
Court  of  lUinoIs  In  Rexroth  v.  Schein,  206 
III.  80,  84,  69  N.  E.  240-242,  as  follows : 

"^t  became  incumbent  upon  the  appellant, 
in  order  to  justify  the  court  in  rejecting  the 
ballots  of  these  voters,  to  overcome  by  proof 
this  presumption  of  innocence  on  the  part  of 
the  voters  and  the  presumption  of  the  regulari- 
ty and  correctness  of  the  otficial  action  of  the 
election  officers.  As  the  law  cast  upon  the  ap- 
pellant the  burden  of  proving  a  negative,  full 
and  complete  proof  in  rebuttal  of  these  pre- 
sumptions is  not  required,  but,  in  order  to  re- 
move the  presumptions,  it  is  necessary  proof 
should  be  produced  sufficient  to  renrler  the  ex- 
istence of  the  negative  probable" — citing  cases. 

Mr.  McCrary  lays  down  the  law  and  gives 
an  illustration  applicable  to  the  facts  of  this 
record  as  follows: 

"Bvery  circumstance  which  tends  to  show 
that  an  election  was  fraudulent  may  be  proven, 
and  the  court  must  determine,  from  all  the  ev- 
idence, whether  fraud  has  been  shitwn.     As^ 


for  example,  if  the  aggregate  vote  cast  is  large- 
ly in  excess  of  the  number  of  legal  voters  resi- 
dent in  the  precinct,  or  if  the  vote  cast  at  the 
election  in  question  is  largely  In  excess  of  the 
vote  cast  at  any  previous  or  subnequent  elec- 
tion, such  facts  as  these,  if  uncucplained,  will 
often  establish  the  fact  that  frixada  have  been 
perpetrated  and  illegal  votes  cast,  and  moke  it 
necessary  to  throw  out  the  poll  altogether,  un- 
less it  can  be  sifted  and  _pur^ed.  While  It  is 
true  that  mere  irregularities  in  the  conduct  of 
an  election,  where  the  will  of  the  voter  has  not 
been  suppressed  or  changed,  will  be  disregard- 
ed, yet  a  succession  of  unexplained  irregulari- 
ties, and  a  disregard  of  law  on  the  part  of  the 
officials,  is  sufficient  to  deprive  the  ballot  box 
and  the  returns  of  the  credit  to  which  they  are 
otherwise  entitled,  and  shift  the  burden  upon 
the  party  maintaining  the  legality  of  the  offi- 
cial count"    McCrary  on  Elections,  {{  582,  583. 

In  Todd  et  al.  t.  Cass  County,  31  Neb. 
150,  47  N.  W.  748,  the  following  language,  ap- 
plicable In  that  case,  Is  also  exceedingly  ap- 
posite to  the  facts  under  review  In  the  In- 
stant case: 

"Had  proof  shown  that  the  number  of  votes 
cast  in  1887  and  1888  were  but  1,300,  and  that 
the  number  of  votes  cast  at  the  general  election 
in  1S89  were  about  1,300,  and  that  this  num- 
ber at  the  bond  election,  June,  1889,  had  been 
swelled  to  more  than  2,200,  the  conclusion 
would  be  almost  irresistible,  in  the  absence  of 
proof  explaining  such  votes,  that  the  increase 
had  been  obtained  by  fraud.  •  •  ♦  Where, 
however,  a  city  or  precinct  without  adequate 
cause  shows  a  grossly  excessive  vote,  which  is 
unexplained,  it  may  be  cause  for  reducing  the 
vote  to  the  ordinary,  average  limit,  or,  if  It 
cannot  be  separated,  and  it  is  clearly  apparent 
that  fraud  has  been  perpetrated,  rejecting  it 
altogether." 

Appellees'  counsel  urge  that  the  official  - 
poll  taxxiayers  cannot  be  accepted  as  the  cor- 
rect number  of  legal  voters  because  per- 
sons may  bare  paid  their  poll  tax  whose 
names  were  not  put  on  the  official  list,  and 
because  such  list  would  not  show  the  names 
of  minors  who  became  of  age  since  the  first 
Monday  in  July  previous,  when  the  official  list 
was  made  up,  and  because  such  list  would 
not  show  the  names  of  those  voters  who  may 
have  moved  from  other  counties  of  the  state 
Into  Hempstead  6  months  and  into  De  Koan 
township  30  days  before  the  election. 

[1]  A  complete  answer  to  that  argument 
Is  that  ccmtestants  have  adduced  proof  which 
makes  It  probable  that  the  excessive  vote  in 
De  Boan  township,  over  the  official  list  of 
qualified  voters,  did  not  occur  In  any  of  the 
legitimate  ways  suggested.  Contestants 
have  proved  by  the  figures  set  out  above  that 
at  nearly  all  of  the  voting  precincts  in  £>e 
Roan  township  the  vote  at  this  special  coun- 
ty seat  election  was  more  than  double  that  of 
Uie  vote  In  these  precincts  at  the  general 
election  of  1912,  and  also  at  the  general  elec- 
tion of  1014,  which  occurred  about  a  month 
after  the  siiedal  election.  It  Is  a  matter  of 
comm<H)  knowledge  that  at  general  elections, 
where  there  are  candidates  of  (%>po6lng  par- 
ties, and  espedally  In  presidential  years, 
as  was  the  year  1912,  the  Interest  of  the  en- 
tire electorate  is  stirred  and  they  are  usual- 
ly brought  to  the  polls  In  full  Totlng  strength, 
yoatestants  also  ftliowed  hy  aflElnuatlre  evl- 
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dence  that  the  Judges  of  election  In  De  Roan 
township  permitted  a  considerable  number  of 
Illegal  votes  to  be  cast.  Whether  this  was 
done  through  negligence  or  corruption  on  the 
part  of  the  judges  Is  immaterial,  as  contes- 
tants have  proved  that  there  was  a  difference 
of  845  votes  between  the  official  list  of  poll 
taxpayers  and  the  election  returns  of  De 
Roan  township.  The  testimony  thus  adduced 
by  contestants  was  sufficient  to  render  It 
probable  that  the  disparity  shown  between 
the  official  list  of  poll  taxpayers  and  the  of- 
ficial returns  of  the  election  Judges  was 
caused  by  illegal  voting.  Contestants,  there- 
fore, have  fully  met  the  requirements  of  the 
rule  heretofore  announced,  placing  upon  them 
the  burden  of  proving  a  negative;  that  Is, 
of  overcoming  the  presumption  of  the  prima 
facie  correctness  of  the  official  returns. 

[IB]  Contestants  having  adduced  affirma- 
tive proof  to  this  effect,  It  was  then  Incum- 
bent upon  the  appellees  to  explain  how  this 
excessive  vote  between  the  official  list  of 
poll  taxpayers  and  the  official  returns  occur- 
red. Appellees  did  not  attempt  to  show  by 
the  election  Judges  thembelves,  or  otherwise, 
any  facta  that  would  warrant  the  learned 
trial  Judge  in  finding  that  the  845  votes 
could  be  accounted  for  by  any  of  the  legit- 
imate methods  now  suggested  In  the  brief 
of  counsel  for  the  appellees.  The  court  could 
not  find  that  such  was  the  case  without 
any  evidence  upon  which  to  base  such  find- 
ing. So  the  affirmative  evidence  on  the  part 
of  the  contestants  has  Impeached  the  Integ- 
rity of  the  official  returns  from  De  Koan 
township,  and  the  trial  court  erred  In  not 
so  holding,  and  these  returns  cannot  now  be 
considered  In  the  count  which  would  result 
in  favor  of  the  county  seat  remaining  at 
the  town  of  Washington. 

[11]  But  as  it  has  been  suggested  by  ap- 
pellees that  it  might  have  been  shown  in  the 
manner  indicated  that  these  returns  were  in- 
deed correct,  and  as  it  is  manifest  that  the 
evidence  has  not  been  fully  developed  along 
these  lines,  the  appellees  should  be  and  will 
be  given  the  opportunity  on  a  new  trial  to 
purge  the  official  returns  of  De  Roan  town- 
ship and  to  lift  the  cloud  that  now  hangs 
over  them.  See  Rhodes  v.  Driver  and  Iiove- 
well  v.  Bowen,  69  Ark..  501-511,  64  S.  W. 
272. 

[12]  Since  the  court,  in  addition  to  certain 
special  findings,' also  made  a  general  finding 
and  holding  in  favor  of  the  appellees  and 
against  the  contestants,  the  general  assign- 
ment in  the  motion  for  new  trial  that  the 
verdict  Is  contrary  to  the  law  and  the  evi- 
dence was  sufficient  to  challenge  the  correct- 
ness of  the  finding  and  Judgment  of  the 
court. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  will  be  remanded  for 
a  new  trial. 

Mcculloch,  O.  J.  (dissenting).  The 
foUowing  words  of  warning  wore  written  by 


Judge  McCrary  in  Ms  work  on  Elections,  | 
523: 

"The  power  to  reject  an  entire  poll  ia  cer- 
tainly a  dangerous  power,  and  thoogh  it  belongs 
to  whatever  tribunal  has  jmiadiction  to  pass 
upon  the  merits,  of  a  contested  election  case  it 
sboulrl  be  exercised  only  in  an  extreme,  case ; 
that  is  to  say,  a  case  where  it  is  impossible  to 
ascertain  with  reasonable  certainty  the  true 
vote." 

These  words  find  echo  In  the  following 
statement  by  this  court  In  Wheat  v.  Smith,  50 
Ark.  266,  7  S.  W.  161: 

"Elections  are  not  to  be  lightly  set  aside, 
though  the  law  has  not  been  strictly  compUed 
with." 

The  majority  have,  in  their  decision,  over- 
turned not  only  the  certificate  of  the  sworn 
election  officials,  but  the  findings  of  fact 
made  by  the  circuit  Judge  In  drawing  the 
inferences  from  the  evidence  adduced  before 
him.  The  rule  as  to  conclusiveness  of  the 
findings  of  the  trial  court  upon  conflicting 
evidence  applies  to  a  contested  election  case. 
Schuman  v.  Sanderson,  78  Ark.  167,  83  S. 
W.  040. 

It  seems  to  me  that  the  court  has  done 
violence  to  the  utterance  in  Powell  t.  Hoi- 
than,  50  Ark.  85,  6  S.  W.  505,  as  follows : 

"The  duly  certified  official  returns  of  election 
officers  are  not  subject  to  the  same  rules  of 
suspicious  reflections  and  doubtful  imputations 
as  attend  the  ballots  under  certain  circum- 
stances. The  official  returns  are  quasi  records 
and  stand  with  all  the  force  of  presumptive 
re^nilarity,  and  prima  facie  Integrity,  not  only 
till  suspicion  Is  cast  upon  them,  but  until  their 
self-authenticated  verity  is  overcome  by  affirma- 
tive proof  that  they  do  not  speak  the  truth." 

The  effect  of  the  decision  In  the  present 
case  is  to  hold  that  the  validity  of  the  cer- 
tlficate  of  the  election  officers,  concerning  the 
number  of  votes  that  were  cast  at  the  elec- 
tion in  August,  1914,  is  overturned  by  the 
county  clerk's  certificate  of  the  number  of 
poll  taxes  paid  the  preceding  year  in  De 
Roan  township.  It  is  conceded  that  the  oth- 
er facts  proved  by  the  contestants  do  not 
establish  fraud  conclusively,  and  that  tes- 
timony cannot  be  pieced  together  with  the 
conflict  between  the  two  certificates  In  order 
to  set  aside  the  trial  court's  finding  of  fact. 
The  turning  point  of  the  case  then  comes 
down  to  this:  Does  the  prior  certificate  of 
the  clerk,  concerning  the  number  of  poll 
taxes  paid,  as  a  matter  of  law,  overturn  the 
apparently  conflicting  certificate  of  the  elec- 
tion officers?  I  say  that  It  does  not.  The 
two  certificates  are  of  equal  dignity.  The 
first  was  based  upon  and  related  back  to  an 
assessment  of  taxes  made  more  than  a  year 
before  this  election  was  held,  and  there  be- 
ing more  than  a  year  intervening,  the  pre- 
sumption of  regularity  ought  to  attend  the 
last  certificate,  which  was  that  of  the  elec- 
tion officers,  until  it  Is  overturned  by  suffi- 
cient evidence.  At  least  it  ought  to,  and 
does  in  my  Judgment,  raise  such  a  presump- 
tion as,  in  the  absence  of  proof,  the  trial  T 
court  Is  authorized  to  di-aWytfi#^W5^eBcs  J^K)Q  IC 
regularity.                                                           O 
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The  discrepancy  la  Indeed  large,  but  we 
bare  authority  for  tbe  application  of  the 
mle  of  presumption  coucernlng  a  much  larg- 
er discrepancy  than  that.  Todd  t.  Oass 
County,  30  Neb.  823,  47  N.  W.  196;  Id.,  31 
Neb.  150,  47  N.  W.  748.  The  Intervening 
porlod  of  time  between  the  original  asaeaa- 
ment  for  tares  In  the  year  1913,  and  Hie 
election  held  In  August,  1914,  was  sufficient 
to  make  It  possible  for  there  to  have  been  a 
substantial  Increase  In  the  number  of  voters. 
This  could  have  been  brought  about  by  the 
coming  of  age  of  young  men,  and  the  removal 
of  voters  Into  the  township  from  other  sec- 
tions of  the  state,  inside  as  well  as  outside 
of  the  county.  There  was  no  proof  offered 
on  this  score,  but  the  trial  court  had  the 
right.  In  determining  what  Inferences  to 
draw  from  the  two  conflicting  certificates, 
to  find  that  It  was  possible  for  the  number  of 
voters  to  have  been  very  substantially  aug" 
mented.  In  addition  to  that,  there  may 
have  been  many  mistakes  In  the  original 
assessment  rolls  as  to  the  residences  of 
voters,  whether  In  the  school  districts  com- 
posing that  township  or  in  other  portions  of 
the  county;  and  also  mistakes  of  the  col- 
lector In  registering  the  paid  poll  taxes.  It 
Is  true  that  there  was  no  proof  Introduced 
on  that  subject,  and  the  court's  opinion  con- 
stitutes an  imposition  on  the  contestants  of 
the  duty  of  making  that  proof. 

It  is  said  in  tbe  opinion  of  the  majority 
that  when  It  appeared  that  the  certificate  of 
tbe  election  officers  was  in  conflict  with  the 
prior  certificate  of  the  county  clerk,  the  bur- 
den of  proof  shifted  to  the  appellee  to  make 
an  affirmative  showing  of  the  correctness 
of  tbe  last  certificate.  I  do  not  think  that 
Is  the  correct  statement  of  the  law,  for  the 
burden  of  proof  does  not  shtft.  It  abides 
throughout  tbe  trial  with  the  contestants, 
upon  whom  rests  tbe  duty  of  establishing  the 
affirmative  of  the  Issue  which  they  present. 
The  statute  of  this  state  declares  that :  "The 
party  holding  tbe  affirmative  of  an  Issue 
most  produce  the  evidence  to  prove  It,"  and 
that  "the  burden  of  proof  In  the  whole  ac- 
tion lies  on  the  party  who  would  be  defeat- 
ed If  no  evidence  were  given  on  either  side." 
Klrby's  Digest,  }{  3106,  3107. 

In  the  American  and  English  Encyclopedia 
of  Law  (volume  5,  p.  22)  the  rule  with  re- 
spect to  the  burden  of  proof  is  stated  as  fol- 
lows: 

"The  burden  of  jiroot  in  the  sense  of  the  du- 
ty of  producing  evidence  passes  from  party  to 
party  as  the  case  progresses,  while  the  burden 
of  proof  meaning  the  obligation  to  establish 
the  tmth  of  the  claim  by  a  preponderance  of 
evidence  rests  throughout  upon  the  plaintiff; 
and  unless  he  meets  this  obligation  upon  the 
whole  case,  he  faib." 

That  rule  baa  been  adopted  In  several  well- 
conMdered  cases.  Egbers  v.  Egbers,  177  III. 
82,  52  N.  E.  285;  Supreme  Tent  Knights  of 
Maccabees  r.  Stensland,  206  111.  124,  68  N. 
E.  1098,  99  Am.  St.  Rep.  137;  Maxwell  v. 
Wright,  160  Ind.  616,  67  N.  B.  267;   Shepard 


r.  Western  Union  Telegraph  Co<,  143  N.  <X 
244,  55  S.  B.  704,  118  Am.  St.  Bep.  796; 
Boardman  v.  Lorenteen,  156  Wis.  566,.  145  M. 
W.  750,  52  h.  R.  A.  (N.  S.)  476.  Tbe  rule  la  also 
stated  substantially  the  same  In  10  Ruling 
Case  Law,  p.  887 : 

"Generally  speaking,  the  bnrden  of  proof,  in 
tbe  sense  of  the  duty  of  producing  evidence, 
passes  from  party  to  party  as  the  case  progress- 
es, while  the  burden  of  proof,  meaning  the  ob- 
ligntion  to  establish  the  truth  of  the  claim  by 
a  preponderance  of  evidence,  rests  throughout 
upon  tbe  party  asserting  the  affirmative  of  the 
issue,  and  unless  be  meets  this  obligation  upon 
the  whole  case  he  fails.  This  burden  of  proof 
never  shifts  during  the  course  of  a  trial,  but 
remains  with  him  to  the  end." 

Now  the  application  of  that  rule  to  the 
present  case  It  seems  to  me  is  this :  Conced- 
ing that  the  production  of  the  prior  certifi- 
cate made  out  a  prima  facie  case  in  favor 
of  the  contestants,  which,  unless  overcome, 
warranted  the  Inference  of  the  falsity  of  the 
last  certificate,  and  In  that  sense  the  bur- 
den was  shifted  to  the  contestees,  yet  the 
burden  upon  the  whole  case  of  establishing 
the  affirmative  of  the  issue  was  upon  the 
contestants,  and  as  long  as  It  was  possible 
to  draw  different  inferences  of  fact  from  the 
conflict  In  the  two  .certificates  It  was  within 
the  province  of  the  trial  court  to  determine 
which  of  tbe  Inferences  should  be  drawn. 
The  findings  of  the  trial  court,  based  upon 
legitimate  inferences,  should  not  be  over- 
turned because,  as  has  already  been  decided 
by  this  court,  there  is  a  conclusive  presumi)- 
tion  in  favor  of  the  findings  of  the  trial  court 
if  there  was  evidence  upon  which  it  Is  based. 

Even  If  there  was  an  Irreconcilable  con- 
flict between  the  two  certificates,  why  should 
we  say  that  the  circuit  court  erred  In  con- 
cluding that  the  certificate  of  tbe  election 
officers  was  correct  and  that  the  former  cer- 
tificate of  the  clerk  concerning  the  number 
of  poll  taxes  was  Incorrect?  Is  that  consist- 
ent with  the  oft-repeated  rule  that  the  offi- 
cial returns  are  quasi  records  and  stand 
with  all  the  force  of  presumptive  regularity 
and  prima  facte  integrity,  not  only  till  sus- 
picion Is  cast  upon  them,  but  until  their  self- 
authenticated  verity  Is  overcome  by  affirma- 
tive proof  that  they  do  not  speak  the  truth. 
But  the  two  certificates  are  not  In  Irrecon- 
cilable conflict,  for  It  Is  possible  to  har- 
monize the  two  upon  the  assumption  that  the 
number  of  quaUfled  electors  had  Increased 
by  reason  of  the  coming  of  age  of  young  men, 
and  removals  into  the  precinct.  It  was  the 
duty  of  the  circuit  Judge  to  reconcile  those 
two  certificates  if  possible  to  do  so,  and  I 
do  not  think  that  we  ought  to  say  as  a  mat- 
ter of  law  that  the  circuit  court  erred  sim- 
ply because  the  contestees  failed  to  introduce 
proof  tending  to  show  that  there  bad  been  an 
increase  in  the  number  of  voters.  As  long  as 
the  certificate  of  the  election  officers  bore  the 
verity  which  the  law  says  shall  be  attached,  to 
It,  It  cast  upon  the  contestants  the 
of  offering  proof  tending  to  show  that 
had  been  no  change  in  the  number 
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since  tbe  last  assessment  Tbat  -was  not 
compelling  them  to  prove  a  negative,  but  to 
offer  proof  whlcb  overcame  the  prima  fade 
case  made  out  by  the  certificate  of  the  elec- 
tion officers. 

Some  significance  la  attached  in  the  opin- 
ion to  the  fact  that  there  vrere  more  votes 
cast  at  this  election  than  at  the  last  pre- 
ceding general  election  and  the  next  succeed- 
ing one,  and  the  majority  of  the  judges  ex- 
press the  view  that  there  Is  more  Interest 
manifested  at  general  elections  than  at  a 
special  election  of  this  Iclnd.  I  think  it  may 
be  stated  to  be  a  matter  of  common  Imowl- 
edge,  at  least  In  Arkansas,  that  no  kind  of 
an  election  excites  keener  Interest  than  a 
contest  over  the  removed  of  a  county  seat. 
It  Is  a  matter  of  common  knowledge,  too, 
that  In  this  state  a  nomination  by  the  domi- 
nant political  party  Is  equivalent  to  an  elec- 


tion, and  that  there  Is  comparatively  little 
Interest  manifested  in  the  general  electiona 
Therefore  I  think  the  fact  that  the  vote  Jn 
the  general  elections,  preceding  and  subse- 
quent, falls  short  of  the  number  of  votes 
cast  at  the  special  election,  which  Is  being 
contested,  ought  not  to  be  cast  into  the  scales 
against  the  contestees  so  as  to  make  them 
account  for  the  discrepancy. 

This  case  seems  to  have  received  the  most 
painstaking  care  and  attention  of  the  trial 
Judge,  and  I  am  unwilling  to  say  that  he 
erred  in  refusing  to  declare  as  a  matter  of 
law  that  the  discrepancy  between  the  two 
certificates  concerning  the  number  of  poll 
taxpayers  In  that  township  made  out  an  un- 
disputed case  of  fraud  which  destroyed  the 
integrity  of  the  polls. 

I  dissent,  therefore,  from  the  conclusions 
of  the  majority. 
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ABENSBIAN  t.  STATB.     (N«.  4084.) 

(Court  of  Criminal  Appeals  of  Texas.    May  24, 
191&    Behearing  Denied  June  21,  1916.) 

1.  Cbiigmal  Law  «=>S29(1)  —  Tbial  —  Ii»- 
6TRUCT10N— Repetition. 

The  refusal  of  special  charges,  covering 
matters  properly  sabmitted,  was  proper. 

[Ejd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f  2011;   Dec.  Die.  «=>829(1).] 

2.  OannRAi,  Law  «=>1111(3)   —  Appeal  — 

ACOKPTAHOB  OF  QUAUHBD  BIIX8  OV  EXOKP- 
TION8. 

Where  appellant  accepted  allowance  of  his 
bills  of  exceptions  as  qualified  and  explained 
by  the  trial  judge,  he  la  bound  thereby. 

[ESd.  Note.— B\>r  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  2894 ;   Dec.  Dig.  «=s>llll(8).] 

3.  Cbiihwal  Law  ^s>422(5)  —  Evidkwcb  — 

STATEMBNTS   07   GORBPIBATOBS. 

In  a  prosecution  for  arson,  where  the  tes- 
timony was  sufficient  to  authorize  the  jury  to 
find  that  there  was  a  conspiracy  between  defend- 
ant and  his  wife  to  bum  a  building  and  the 
wife's  millinery  stock  therein,  and  collect  the 
ezcesaive  insurance,  testimony  of  a  witness,  that 
while  he  was  sick  defendant  s  wife  told  him  in 
the  absence  of  her  husband  that  if  times  got 
doll  she  would  bum  and  get  the  insurance  be- 
fore she  would  go  broke,  was  admissible  if  the 
jury  found  the  existence  of  a  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  984;    Dec.  Dig.  «=»422(5).] 

4.  WlTNESaES    <S=352(7)    —    DiSQCAUFIOATIOIt 

-Husband  and  Wife. 
The  statute  prohibiting  the  state  from  mak- 
ing a  wife  testify  against  her  husband  had  no 
application  to  the  case. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.   U  132-134;    Dec  Dig.  «=>52<7).] 

5.  CsnmiAi.  Law  «a»1028— Apfkait— Rkseb- 
TATioN  or  Gbocnd  of  Rkyibw— Objection 
TO  Evidence. 

In  a  prosecution  for  arson,  where  defendant 
merely  objected  to  testimonjr  as  to  the  contents 
of  a  letter  and  postal  from  his  wife  to  a  witness, 
but  assigned  no  ground,  so  that  the  court  made 
no  ruling  and  defendant  did  not  except  to  the 
admission  of  tlie  evidence  or  any  rulini;  of  the 
court  or  the  failare  of  the  court  to  make  a  rul- 
ing, there  was  no  error;  proper  predicate  hav- 
ing been  laid  for  the  secondary  evidence  by  show- 
ing that  the  papers  were  without  the  jurisdic- 
tion. 

(E^.  Note.— For  other  cases,  see  Grlminal 
Law,  Cent  Dig.  U  2619,  2620;  Dec.  Dig.  «=» 
1028.] 

6.  CsnaNAi,  Law  «:s»520(l)— Btidbrob— Con- 

n»8I0N. 

Where  defendant  made  written  confession 
to  the  city  marshal  under  promise  of  suspended 
sentence,  which  could  not  oe  ^ven,  so  that  the 
written  confession  was  inadmissible,  testimony 
of  a  witness  embodying  a  confession  or  admis- 
sion of  defendant  made  later,  after  defendant 
was  out  on  bond  and  had  retained  and  consulted 
bis  attorneys,  was  admissible  in  the  absence  of 
anything  indicating  that  the  statements  to  the 
witness  were  not  wholly  voluntary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1175, 1181,  1184;  Dec.  Dig. 
«8=520(1).] 

7.  CBimiTAL  Law  «s>406(l)— Evidence— Ad- 
mission. 

In  a  prosecution  for  arson,  testimony  of  the 
city  marshal  that  defendant  after  the  fire,  ad- 
mitted that  ha  lied  when  he  denied  he  was  in 


the  building  immediately  preceding  the  fire,  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  iS  786,  894,  895;  Dec.  Dig. 
«=>406(1).] 

8.  Cbiminal  Law  «=»72114(2)—TxiaI/— Argu- 
ment of  CotJNTT  ATTOBNKT  —  FAII.tnW  TO 

Caix  Witnbss. 
Where  there  was  a  conspiracy  charged  be- 
tween defendant  and  his  wife  to  bum  property 
for  the  insurance,  the  county  attorney  had  a 
right  to  make  an  argument  based  upon  the  fact 
that  defendant  failed  to  introduce  bis  wife  as  a 
witness  for  him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1673;  Dec.  Dig.  <8=» 
721%(2).] 

9.  Criminal  Law  «s>1159(3)— Appeai^-Bb- 
viEw— Misconduct  of  Juar— Question  fob 
Trial  Court. 

Where  defendant  attacked  the  verdict  on  ac- 
count of  misconduct  of  the  jury  in  discussing 
his  failure  to  testify,  testimony  tending  to  sup- 
port defendant's  contention,  opposed  to  testi- 
mony tending  to  disprove  it,  raised  a  question 
of  fact  for  the  trial  judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  3076;  Dec.  Dig.  «=>1159(3).] 

10.  Cbiminal  Law  i8=>841— TBiAt— Chabou— 
Objections. 

Objections  to  the  charge  must  be  made  before 
reading  to  the  jury,  and  specifically  point  out 
claimed  errors  or  admissions  therein;  it  being 
too  late  to  do  so  after  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2022;   Dec.  Dig.  ®=>841.] 

11.  ABSON  4=941— TBIAI/—lRStBUCTION. 

In  a  prosecution  for  arson,  where  the  uncon- 
tradicted evidence  showed  that  defendant  was 
on  the  ground  if  he  actually  committed  the  of- 
fense, and  no  Intimation  was  made  that  any 
other  party  outside  of  himself  or  wife  commit- 
ted it  the  inclusion  of  the  words  in  the  latter 
part  of  a  charge  on  principals,  "whether  in  point 
of  fact  all  were  actually  bodily  present  or  not," 
was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Arson,  Dec. 
Dig.  <8=»41.] 

12.  Abson  «=»41— Trial— iNSTBUcnoN. 

In  a  iirosecution  for  arson,  where  the  court 
told  the  jury  under  what  circumstances  they 
could  consider  defendant's  wife's  statements  in 
his  absence  tending  to  show  by  them  a  common 
desi|rn,  purpose,  or  intent  to  bum  "said  stock  of 
miiUnery,"  he  should  have  said  "said  building." 
[Ed.  Nota — For  other  cases,  see  Arson,  Dec 
Dig.  «=»41.] 

IS.  Cbiminai.  Law  «=980&-Tbial— iNffrsuo- 

TION. 

In  a  prosecution  for  arson  by  burning  a 
building  for  the  insurance,  the  charge  that  the 
jury  could  consider  defendant's  wife's  statements 
in  his  absence  tending  to  show  a  common  design, 
purpose  or  intent  to  bum  "said  stock  of  milli- 
nery," when  he  should  have  said  "said  building." 
was  not  misleading,  where  the  court  charged, 
when  the  testimony  was  admitted,  that  the  jury 
could  only  thus  consider  it. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1961-1967;  Dec  Dig.  <g=» 
809.] 

14.  Indictment  and  Information  «=>174  — 
Pbinoipals— Acts  of  Accused. 
A  principal  offender  may  be  charged  direct- 
ly in  the  indictment  with  the  commission  of 
the  offense,  though  it  may  not  have  actually 
been  committed  by  him,  and  it  is  never  necessary 
to  the  validity  of  an  indictment  or  the  intro- 
duction of  evidence  establishing  that  the  ac- 


^sstrat  oOiar  cases  sea  sams  topic  and  KST-NUUBBB  in  all  K«y-Numb«r«d  Digests  aiul  ladeiM 


ioogle 


472 


1S7  SOUTHWESTERN  REPORTER 


(Tex. 


cused  is  a  prindnnl.  tbat  the  indictment  Rfaall 
allege  the  acts  which  moke  him  a  principal. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  if  M&-S43;  Dec. 
Dijc.  <&=»174.] 

15.  Cbtminai.  T/AW  <g=»822(l)  —  Tual  —  In- 
STBucTioN— Construction   as  Wuolk. 
The  whole  of  the  charge  must  be  considered 

where  objections  are  made  to  excerpts  or  short 

paragmp'>8  thereof. 
[Ed.    Note.— For    other   cases,    see    Criminal 

T.aw.  ront.  Dig.  {f  1990,  1994,  3158;   Dec.  Dig. 

<&=»822(1).] 

Appeal  from  District  Court,  Wise  County ; 
F.  O.  McKlnsey,  Jud$!e. 

L.  D.  Arensmau  was  convicted  of  arson, 
and  be  appeals.    Atflrmed. 

Ratllff  &  Spencer  and  Frank  J.  Ford,  all  of 
Decatur,  and  Arnold  &  Taylor,  of  Henrietta, 
Ibr  appellant.  M.  W.  Burch,  Co.  Atty.,  of 
Decatur,  and  O.  C.  McDonald,  Asst.  Atty. 
Gen.,  for  the  State. 

PRENDJBRGAST,  p.  J.  Appellant  was  con- 
ylcted  of  arson  and  assessed  the  lowest  pun- 
ishment 

The  state's  theory  and  contention  was, 
which  was  denied  by  appellant,  that  he  him- 
self, or  with  his  wife,  as  a  principal,  commit- 
ted the  offense,  and  before  the  offense  was 
committed  they  had  agreed  and  conspired  to 
commit  It  The  evidence  was  largely  cir- 
cumstantial. Some  testimony  was  introduced 
which  tended  to  show,  if  It  did  not  positively 
do  so,  that  appellant  made  admissions  suffi- 
cient to  show  his  guilt.  There  was  no  con- 
flict In  the  testimony  on  any  material  point 
Neither  appellant  nor  his  wife  testified,  and 
he  introduced  no  testimony  other  than  two 
witnesses  who  testified  to  his  good  reputation 
ia  another  county  where  he  lived  some  year 
and  a  half  or  two  years  before  he  was  charg- 
ed with  this  offense. 

The  state  proved,  and  the  Jury  were  clearly 
authorized  to  dnd  and  believe,  that  in  August, 
1914,  appellant's  wife  and  another  lady 
bought  out  a  millinery  stock  and  fixtures  in 
Decatur,  paying  therefor  $50  cash  and  exe- 
cuting three  notes  for  $50  each,  for  the  bal- 
ance. This  partnership  was  dissolved  in  Jan- 
uary following,  Mrs.  Arensman  taking  all  the 
stock  and  fixtures  and  assuming  all  indebt- 
edness. She  then  took  out  a  policy  for  $300 
Insurance  on  the  stock.  She  later  made  pur- 
chases on  credit  and  also  made  sales  on  cred- 
it. She  was  unable  to  collect  for  sales  she 
had  made  on  credit  Appellant  signed  some 
of  the  notes  with  her,  which  she  gave  for  the 
purchase  of  some  of  the  stock. 

About  or  shortly  prior  to,  January  1, 1915, 
Mrs,  Arensman  rented  from  Mrs.  Beard  the 
second  story  of  a  storehouse  in  the  center  of 
a  solid  block  of  storehouses,  north  of  the 
square  in  Decatur,  whi<dt  fronted  south,  the 
courthouse  being  in  the  center  of  the  square. 
This  second  story  was  cut  up  into  four  rooms. 
She  conducted  her  millinery  business  in  the 
two  front  rooms  and  rented  the  rear  two  to 


Mr.  Inman,  who  occupied  these  two  rooms 
with  his  family  until  the  latter  part  of  May, 
when  they  removed  to  Oklahoma.  Inman's 
stepfather  and  mother  part  of  the  time  oc- 
cupied these  two  rooms  with  bis  family. 
When  he  removed  his  family,  he  and  his  step- 
father both  left  part  of  their  household  goods 
stored  in  these  two  rooms.  There  was  an  en- 
trance to  this  second  story  by  stairs  from 
both  the  front  and  rear,  the  rear  on  «n  alley. 
The  fastening  of  the  beck  door  from  the  rear 
stair  was  by  an  inside  bar  across  the  door  un- 
derneath the  doorknob  or  latch.  Inman  first 
went  to  Oklahoma,  where  he  got  work,  the 
last  of  Febrviary,  leaving  his  family  in  said 
rooms  in  Decatur.  He  got  sick  the  last  of 
March  and  returned  to  his  rooms  with  his 
family,  where  he  was  sick  In  bed  for  two 
weeks.  This  would  put  him  there  sick  from 
the  last  of  March  to  about  the  middle  of 
April.  VMiile  Inman  was  there  sick,  Mrs. 
Arensman  was  in  to  see  him.  They  got  to 
discussing  the  frequent  fires  In  Decatur,  and 
in  the  Conversation  Mrs,  Arensman  told  him 
she  could  not  collect  moaey  for  what  she  hud 
sold  and  had  some  notes  coming  due  which 
she  was  going  to  have  to  pay ;  that  if  times 
got  dull  she  would  bum  up  and  get  the  in- 
surance before  she  would  "go  broke."  Just  at 
this  time  appellant  himself  applied  to  the  in- 
surance agents  for  a  policy  of  Insurance  in 
addition  to  the  $300  pollcyhis  wife  then  bad 
on  the  millinery  business,  and  procured  the 
issuance  of  a  policy  for  an  additional  $200. 
which  was  issued  to  her  on  the  millinery 
stock.  The  two  policies  at  that  tluieand  con- 
tinuoasly  until  the  fire  aggregated  $500.  one, 
$:W0.  and  said  additional  one,  $:i00.  Shortly 
prior  to  the  fire,  Mrs.  Arensmau  tried  to  sell 
her  bu.siness  to  other  millinerH,  who  inspected 
her  stock  at  the  time  with  the  view  of  pur- 
chasing. She  then  asked  $.'500  therefor.  The 
prospective  purchasers  would  not  have  been 
willing  to  have  given  her  more  than  $150  or 
$175  therefor. 

There  can  be  no  question  but  that  said  mil- 
linery stock  and  the  store  in  which  it  was  lo- 
cated were  purposely  set  on  fire  and  will- 
fully burned  on  the  night  of  June  7,  1915, 
some  time  between  9  and  11  o'clock,  most  of 
the  testlmoBy  showing  that  It  was  near  11 
o'clock.  The  appellant  his  wife,  and  family 
lived  together  in  a  residence  In  the  south  part 
of  Decatui'.  On  the  day  preceding  the  fire 
tliat  night  appellant  several  times  passed  up 
and  down  before  an  adjoining  store  to  said 
building  which  was  burned  that  night  Ap- 
pellant and  his  wife.  Just  after  dark  on  the 
night  of  the  fire,  which  must  have  been  near 
9  o'clock,  were  seen  to  come  down  the  badv 
stairway  into  the  alley  from  said  second 
story  where  said  millinery  business  was  con- 
ducted, which  was  much  later  than  they  or- 
dinarily left  said  millinery  store.  Again  that 
night  about  25  or  30  minutes  before  the  fire, 
they  were  seen  together  to  come  out  of  said 
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alley  back  of  said  store  building,  cross  tlie 
street  running  north  from  the  northwest  cor^ 
ner  of  the  square,  and  start  as  If  they  were 
going  north.  Instead  of  doing  so,  they  Imme- 
diately turned  and  went  south  on  the  side- 
walk on  the  west  of  said  street  nntU  they  got 
near  the  comer,  then  crossed  that  street  di- 
agonally, got  on  the  sidewalk  In  the  front  of 
the  block  of  buildings  north  of  the  courthouse, 
and  continued  directly  to  the  front  stair 
where  said  millinery  stock  was.  They  dis- 
appeared up  this  stair,  but  were  not  seen 
when  they  came  oat.  The  next  time  they 
were  seen  was  from  one  to  three  minutes  be- 
fore the  Are  was  discovered,  when  they  were 
met  on  the  sidewalk  on  the  west  side  of  the 
square,  about  the  middle  of  the  block,  going 
south  towards  their  residence.  Two  parties 
there  met  them.  These  two  parties  went 
north  on  this  game  sidewalk  to  near  the 
northwest  comer  of  the  square,  cut  across  the 
square  to  the  sidewalk  on  the  north,  In  front 
ot  said  building  and  millinery  business.  Just 
as  they  passed  the  millinery  store,  they 
heard  some  noise  which  attracted  their  atten- 
tion and  remarks.  They,  however,  proceeded 
east  to  near  the  corner  of  the  square,  when 
they  again  started  diagonally  across  the 
street  to  the  store  on  the  northeast  comer, 
when  they  stopped,  and,  upon  looking  back, 
discovered  that  said  millinery  store  was  on 
Ore.  They  immediately  ran  back  to  this 
buOdlng,  upstairs,  and  broke  In  one  of  the 
doors  of  said  millinery  store,  when  they  dis- 
covered that  a  whole  lot  of  paper  and  milli- 
nery goods  were  heaped  in  a  pile  against,  or 
near,  the  partition  wall  between  the  two  mil- 
linery rooms,  and  on  fire.  The  smoke  was 
then  dense  and  the  heat  considerable.  They 
fled  and  gave  the  alarm  of  fire,  when  a  large 
crowd  at  once  gathered,  the  Are  compnny  ap- 
peared, and  succeeded  in  Inter  extinguishing 
the  tire  before  It  consumed  the  entire  build- 
ing, though  it  consumed  the  roof,  partition 
wall,  considerable  of  the  floor  of  the  second 
story,  and  most.  If  not  all,  of  the  millinery 
stock. 

The  next  day,  the  city  marshal,  O.  C. 
Lewis,  and  appellant  were  in  said  second 
story  of  said  building.  The  city  marshal  ask- 
ed him  if  be  had  any  enemies,  or  something 
like  that,  that  would  bum  him  out.  He  said 
he  didn't  know  that  be  had  a  single  one. 
The  city  marshal  then  asked  him  if  be  was 
not  in  the  bnlldlug  the  night  before,  imme- 
diately preceding  the  fire.  He  at  first  said 
he  was  not  The  city  marshal  said  to  him: 
"We  are  both  Odd  Fellows.  Don't  lie  to  me. 
I  know  you  was  in  this  building."  Appellant 
replied:  "I  will  admit  that  I  did  lie.  I  was 
in  this  building"— that  be  had  come  up  to 
get  something,  a  paper  or  record. 

Mr.  Beard,  the  husband  of  Ella  Beard  who 
owned  said  store  building,  the  next  day  after 
the  Are,  went  from  Ft.  Worth  to  Decatur 
to  see  about  it  That  evening  he  met  appel- 
lant and  asked  him  if  be  had  any  insurance. 
Appellant  replied: 


"They  tell  me  they  are  going  to  have  an  in- 
vestigation, anrl  if  they  are  going  to  do  that, 
rather  than  bother  about  the  insurance,  I  will 
let  the  whole  thing  go." 

A  few  days  after  the  fire  and  after  appel- 
lant had  been  arrested  and  gave  bond,  be 
talked  with  Mr.  Dixon  and  said  to  him  that 
his  attorneys  had  told  him  if  the  Odd  Fel- 
lows would  keep  quiet,  he  could  beat  this— 
the  witness  didn't  remember  whether  he  said 
"case"  or  what  It  was.  The  witness  told 
him  the  Odd  Fellows  could  not  help  him.  He 
then  said  if  they — called  three  names,  Mr. 
Wasson,  Mr.  Blrchfield,  and  Mr.  Ben  Wat- 
kins,  and,  while  be  did  not  call  the  witness' 
name,  yet  linked  him  with  these  throe  other 
parties — would  not  tell  what  they  knew,  or 
would  keep  quiet  It  would  be  all  right  The 
witness  said  to  bim  that  be  hud  never  con- 
fessed to  bim  anything  about  burning  the 
building,  and  be  didn't  want  bim  to.  Appel- 
lant said  he  was  not  afraid  of  Wasson,  but 
did  not  know  about  Blrchfield  and  Watkins, 
and  asked  the  witness  to  see  them  and  speak 
to  them  about  it  and  ask  them  not  to  tell. 
When  the  alarm  of  fire  was  given  and  parties 
gathered  at  the  building  to  put  out  the  fire, 
It  was  found  that  the  said  back  door  at  the 
head  of  the  back  stair  in  the  alley  was  un- 
fastened. 

[1,2]  Appellant  requested  a  large  number 
of  special  charges  which  were  refuse<l.  It  Is 
nnneeessary  to  discuss  them  separately.  We 
have  examined  them  all.  None  of  them 
should  have  been  given.  Wherever  they 
cover  any  matter  which  was  proper  to  sub- 
mit, the  court  in  his  mala  charge  properly 
submitted  the  question.  He  has  several  bills 
to  the  admission  of  certain  testimony.  Some 
of  them  embrace  substantially  the  same 
character  of  testimony.  It  will  not  be  neces- 
sary to  take  each  up  separately.  What  we 
will  say  as  to  one  covers  the  others  along 
the  same  line.  Every  one  of  his  bills  were 
qualified  and  explained  by  the  Judge  when 
be  allowed  them.  Some,  he,  in  effect,  refus- 
ed to  allow.  Appellant  accepted  them  with 
this  action  of  the  court  and  is  bound  thereby, 
as  all  the  authorities  so  bold. 

[3]  In  bis  first  bill,  he  objected  to  that 
part  of  Mr.  Inman's  testimony,  wh<»rein  he 
testified  what  Mrs.  Arensman  said  to  bim 
while  he  was  sick,  which  is  substantially 
above  given.  The  bill,  as  allowed  and  ap- 
proved by  the  court,  shows  that  he  objected 
to  that  testimony  only  on  the  grounds  that  it 
was  hearsay,  not  in  bis  presence;  thiit  there 
was  no  evidence  of  a  conspiracy  existing  at 
the  time ;  it  was  no  part  of  the  res  gestae ; 
was  highly  Inflammatory  and  prejudicial  to 
his  rights,  and  was  requiring  his  wife  to  tes- 
tify against  him.  The  court  further  stated, 
in  effect,  that  be  admitted  this  testimony  be- 
cause he  thought  it  tended  to  throw  light  up- 
on and  explain  the  subsequent  conduct  of 
appellant  and  his  wife,  the  other  evidence   /'"^  T 

tending  to  show  they  formed  a  conspiracy  /  VjOOQlC 
to  bum  the  building  in  question  and  were  O 
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acting  together  In  such  design.  Tliat  at  the 
time  he  admitted  It,  he  expressly  then  yer- 
bally  instructed  the  jury  that  it  was  admit- 
ted and  to  be  considered  by  them  and  given 
whatever  weight  they  thought  it  entitled  to 
receive,  and  not  consider  it  for  any  other  pur- 
pose, unless  they  believed  from  all  the  evi- 
dence that  there  was  a  conspiracy  or  agree- 
ment between  appellant  and  his  wife  to  burn 
said  building,  and  that  he  would  further 
give  them  a  written  charge  when  he  charged 
them,  and  that  he  later  gave  such  written 
charge,  properly  limiting  this  testimony.  In 
our  opinion,  under  all  the  authorities,  this 
testimony  was  admissible.  The  testimony 
was  amply  sufficient  to  authorize  the  jury 
to  believe  and  find  that  there  was  a  conspir- 
acy, or  agreement,  between  appellant  and 
his  wife  to  burn  said  building  and  millinery 
stoclc,  so  that  they  could  collect  the  said  ex- 
cessive Insurance. 

Mr.  Branch  in  his  annotation  of  our  Penal 
Code,  under  article  78,  on  principals  (page 
352  et  seq.)i  ^as  collated  many  cas<>s  from 
this  court  and  laid  down  propositions  thereby 
established  applicable  to  the  questions  herein. 
We  will  state  and  quote  liberally  from  him. 
He  says  (page  353) : 

"If  either  the  htisband  or  wife  •  •  •  is  on 
trial  for  the  completed  offense,  proof  of  the  acta 
or  declarations  of  either,  though  made  in  the 
absence  of  the  other,  is  admissible  against  the 
other,  if  done  or  made  pending  the  conspiracy 
and  in  furtherance  of  the  common  design. 
Smith  V.  State,  46  Tex.  Or.  R.  275,  81  S.  W. 
U36,  108  Am.  St.  Rep.  991;  Smith  v.  State, 
48  Tex.  Cr.  R.  240,  89  S.  W.  817." 

That  such  agreement,  or  conspiracy,  is  con- 
templated and  provided  for  by  our  statutes 
themselves  Is  fully  shown  by  Judge  Hender- 
son, in  the  opinion  of  the  court  in  said  latter 
case  Just  dted. 
Again,  Mr.  Branch  says  (page  352) : 
"When  a  conspiracy  is  shown,  proof  of  the 
acts  and  declarations  of  coconspirators  is  admis- 
sible to  show  the  common  design,  purpose,  and 
intent  of  all  the  conspirators,  whether  such  acta 
and  declarations  were  made  before  or  after  the 
formation  of  the  conspiracy,  or  whether  the 
same  were  made  before  or  after  the  defendant  on 
trial  entered  into  the  conspiracy" 

— dtlng  a  large  number  of  the  decisions  of 
this  court,  unnecessary  to  copy  here,  specifi- 
cally holding  what  he  announces  as  the 'rule. 

14]  Again,  he  says  (page  353) : 

"Proof  of  what  was  said  and  done  by  any  of 
the  conspirators,  pending  the  conspiracy  and  in 
furtherance  of  the  common  design,  is  admissible 
against  the  one  on  trial,  though  said  or  done  In 
his  absence." 

He  cites  a  still  larger  number  of  the  de- 
cisions of  this  court  exactly  In  point  and 
clearly  establishing  the  rule  stated  by  him. 
The  statute  prohibiting  the  state  from  mak- 
ing the  wife  testify  against  the  husband 
has  no  application  to  this  question  or  In  this 
case. 

[S]  Appellant  prepared  a  bill,  wherein  he 
claimed  he  made  some  objections  to  the 
court's  admitting  Inman's  testimony  to  the 
contents  of  a  letter  and  postal  from  Mrs. 


Arensman  to  him,  notifying  and  requiring 
him  to  remove  his  and  his  stepfather's  goods 
stored,  as  stated  above.  The  court,  In  effect, 
refused  the  bill,  stating  that,  when  said 
witness  was  testifying,  appellant  merely  ob- 
jected but  assigned  no  ground  therefor,  and 
for  that  reason  he  made  no  ruling,  and  appel- 
lant did  not  except  to  the  admission  of  the 
evidence  or  any  ruling  of  the  court  or  the 
failure  of  the  court  to  make  a  ruling.  How- 
ever, he  further  states  that,  tf  the  proper 
objection  had  been  made,  he  would  have  ad- 
mitted the  testimony,  because  the  proper 
predicate  had  been  laid  for  the  secondary 
evidence,  and  that  the  letter  and  postal,  if 
not  lost,  were  in  Oklahoma,  outside  of  the 
jurisdiction  of  this  court.  As  thus  explain- 
ed, this  bill,  tf  not  refused  outright,  shows 
no  error. 

As  explained  and  allowed  by  the  court,  his 
fourth  bill,  to  the  exclusion  of  a  letter 
from  Mrs.  Inman  to  Mrs.  Arensman,  shows 
no  error. 

[8, 7]  Appellant's  fifth  bill  shows  he  object- 
ed to  the  testimony  of  said  Dixon.  The 
court,  in  explaining  and  qualifying  the  blU, 
states: 

"The  only  objection  made  to  said  testimony 
was  that  it  embodied  no  confession  or  admission 
of  the  defendant,  and  that  theretofore  defendant 
Arensman  had  made  a  written  confession  to  the 
city  marshal,  Claude  Lewis,  and  that  said  writ- 
ten confession  had  been  excluded  by  the  court 
because  it  was  obtained  by  promising  the  de- 
fendant a  suspended  sentence;  that  there  is  oo 
evidence  that  that  promise  made  by  an  officer 
was  ever  removed  from  the  defendant's  miud ; 
and  that  there  is  no  evidence  to  show  that  he 
was  not  laboring  under  tlie  same  impression, 
even  when  he  talked  with  his  lawyers. 

"The  defendant  had,  two  or  .three  days  be- 
fore bis  arrest  on  this  charge,  made  a  written 
confession  of  his  guilt  in  this  case  in  the  pres- 
ence of  Claude  Lewis,  city  marshal,  and  the 
county  attorney.  This  confession  was  exclud- 
ed by  the  court,  because,  under  the  evidence  sul)- 
mitted  to  the  court  in  the  absence  of  the  jury, 
the  court  thought  the  same  was  induced  to  be 
made  by  the  promise  of  a  suspended  sentence, 
ssid  promi.se  being  made  by  the  city  marslial  in 
good  faith,  however,  he  not  knowing  at  the  time 
that  the  suspended  sentence  law  did  not  apply 
to  convictions  for  arson.  But  the  foregoing 
statements  of  the  defendant  were  made  some 
time  after  his  arrest  and  after  he  was  out  on 
bond  and  had  retained  and  consulted  with  at- 
torneys; besides,  there  is  nothing  in  the  testi- 
mony or  in  any  other  evidence  to  indicate  that 
the  statements  of  (to)  the  witness  Dixon  were 
not  wholly  voluntary." 

Said  Dixon's  testimony  was  admissible. 
So  was  the  testimony  of  tiie  dty  marshal, 
Lewis,  as  to  what  appellant  admitted  to  bim, 
shown  above. 

[8]  Appellant  has  two  bills  to  the  argu- 
ment of  the  county  attorney.  As  explahied 
and  qualified  by  the  court,  neither  shows  any 
error.  The  county  attorney  clearly  had  the 
right,  under  all  the  authorities,  to  make  an 
argument  based  upon  the  fact  that  the  appel- 
lant had  failed  to  Introduce  his  wife  as  a 
witness  for  him.  That  she  was  implicated  as 
a  principal  would  not  prevent  such  argument. 

[I]  In  his  motion  foe  a  new  trial,  appel^ 
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lant  attached  the  yerdlct,  on  account  of 
claimed  misconduct  of  the  Jury  In  discussing 
his  failure  to  testify.  The  court  heard  all 
the  jurors  testify  on  the  subject  Their  evi- 
dence Is  properly  preserved  in  appellant's 
ninth  bill.  We  have  fully  considered  this 
UU  and  the  eyldenoe  of  the  Jurors.  Bxcerpts 
from  the  testimony  of  several  of  them  can 
be  culled,  vhich  would  tend  to  support  ap- 
pellant's contention.  Like  excerpts  can  be 
culled  from  the  testimony  of  these  same  Ju- 
rors which  would  tend  tp  disprove  his  conten- 
tion. The  testimony  of  many  of  the  other 
jurors  would  also  tend  to  disprove  bis  con- 
tention. This,  of  course,  raises  a  question  of 
fact,  which  must  be  decided  by  the  trial 
judge.  He  sees  and  hears  the  Jurors,  and  is 
better  able  to  determine  the  truth  of  the  mat- 
ter than  this  court  can  possibly  be  from 
reading  a  statement  of  their  testimony.  We 
fully  discussed  this  character  of  question  in 
the  opinion  on  rehearing  in  Lamb  v.  State, 
169  S.  W.  1160,  and  in  other  cases,  both  be- 
fore and  since  then.  In  our  opinion,  the  dis- 
trict Judge  was  clearly  authorized  to  find  as 
he  did  and  deny  a  new  trial,  and  under  the 
circumstances  and  law  we  would  not  be  Jus- 
tified In  reversing  this  case  on  that  point 

[10-13]  Appellant  made  several  objections 
to  the  court's  charge.  We  have  carefully 
considered  them  alL  Our  statute  now,  which 
has  been  uniformly  followed  by  this  court  in 
many  decisions,  requires  that  the  objections 
to  the  court's  charge  shall  be  made  before  it 
Is  read  to  the  Jury,  and  that  such  objections 
shall  specifically  point  out  claimed  errors  or 
omissions  therein,  and  that  It  Is  too  late  to 
do  so  after  the  trial.  In  some  Instances,  ap- 
pelant now,  after  the  trial,  points  out  spe- 
dflcally  what  he  claims  are  errors  In  the 
court's  charge;  bnt  hla  objections  which  the 
trial  Judge  passed  upon  did  not  point  out  and 
direct  his  attention  then  to  these  matters. 
Doubtless  if  they  had,  he  would  have  chang- 
ed his  charge  to  meet  the  objections.  Thus 
in  his  diarge  on  principals,  he  quoted  what 
is  denominated  a  favorite  charge  on  prind- 
pals,  quoted  by  Mr.  Branch  in  section  685  of 
his  Ann.  P.  O.  Complaint  Is  now  made,  but 
was  not  then  made,  that  the  court  in  the  lat- 
ter part  included  these  words:  "Whether  in 
point  of  fact  all  were  actually,  bodily  present 
or  not,"  etc.  Doubtless  If  the  court's  atten- 
tion had  been  called  thereto  by  appeJllant's 
objections  at  the  time,  he  would  have  omit- 
ted this  language.  However,  in  this  case,  it 
would  present  no  error,  because  the  tmcon- 
tradlcted  evidence  would  show  that  appel- 
lant was  Ml  the  ground  If  he  actually  com- 
mitted the  offense,  and  no  Intimation  Is  made 
from  the  testimony  that  any  other  party,  out- 


side of  him  or  his  wife,  committed  the  of- 
fense. He  in  no  way  set  up  alibi,  and  the 
evidence  In  no  way  tended  to  show  that  he 
was  a  mere  accompUee.  So,  in  another  place, 
where  the  court  told  the  jury  under  what 
circumstances  they  could  consider  his  wife's 
statements,  etc.,  In  bis  absence  which  tend- 
ed to  show  by  them  a  common  design,  pur- 
pose, or  Intent  to  burn  "said  stock  of  milli- 
nery" when  he  should  have  there  said  "said 
building."  This  could  In  no  way  have  mis- 
led the  Jury,  for  when  the  testimony  was  ad- 
mitted, the  Judge  specifically,  orally  charged 
them  that  they  could  thus  consider  It,  only 
if  it  was  shown  that  it  was  the  common  de- 
sign, puri)08e,  and 'intent  of  both  appellant 
and  his  wife  to  bum  "said  building."  There 
can  be  no  doubt  that  if  the  Judge's  attention 
had  been  called  at  the  time  to  the  fact  that 
he  had  used  said  words,  "stock  of  millinery," 
Instead  of  "building,"  he  would  at  once  have 
corrected  this.  Besides,  the  uncontradicted 
evidence  showed  that  fire  was  set  to  the  mil- 
linery, which  necessarily  burned  the  building. 

[14]  It  has  always  been  held  that  a  prin- 
cipal offender  may  be  charged  directly  in  the 
Indictment  with  the  commission  of  the  of- 
fense, although  it  may  not  have  been  actual- 
ly committed  by  him,  and  that  it  is  never 
necessary  to  the  validity  of  an  indictment  or 
to  the  introduction  of  evidence  establishing 
that  an  accused  is  a  principal,  that  the  in- 
dictment shall  allege  the  acts  which  make 
him  a  principal.  Section  676,  Branch's  Ann. 
P.  C,  and  cases  there  cited. 

[1 6]  It  is  elementary  that  the  whole  of  the 
charge  must  be  considered  when  objections 
are  made  to  excerpts  or  short  paragraphs 
thereof.  Appellant  excited  to  some  of  the 
paragraphs  of  the  court's  charge,  claiming 
that  they  were  on  the  weight  of  the  evidence. 
We  think  none  of  these  objections  are  sus- 
tained by  the  record.  We  think  the  charge 
nowhere  expresses  any  opinion  as  to  the 
weight  of  the  evidence  or  assumes  that  any 
given  fact  may  be  true;  but,  on  the  contrary, 
every  issue  of  fact  necessary  to  be  submitted 
was  left  entirely  to  the  Jury  for  the  Jury 
alone  to  decide;  and  every  fact  essential  to 
appellant's  conviction  by  the  charge  was  re- 
quired to  be  believed  by  the  Jury  beyond  a 
reasonable  doubt  before  they  were  author- 
ized to  convict. 

We  think  the  charge  an  admirable  one, 
and  fairly  and  fully  presented  everything 
that  was  necessary  or  proper  in  the  case. 
We  see  no  necessity  of  quoting  the  charge, 
or  any  part  of  It  or  of  taking  up  separately 
appellant's  objections  thereto. 

The  Judgment  will  be  affirmed. 

HABPEB,  J.,  not  present  at  consultation. 
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FERGUSON  ▼.  STATE.    (No.  4072.) 

(Court  of  Criminal  Appeals  of  Texas.    June  7, 
1916.    Rehearing  Denied  June  23,  1916.) 

1.  FoROEBT  ©=5>21— Degrees— Stattttobt  Pbo- 

VISIONS. 

As  the  statute  on  principals  applies  to  all 
offenses,  so  far  as  forxery  is  concerned,  it  is  ezi 
actly  the  same  as  if  specifically  embraced  in  and 
a  part  of  the  forgery  statute. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent. 
Dig.  S  57;  Dec.  Dig.  <S=»21.] 

2.  FoROEBT  «=5>37  —  Admissibilitt  of  Evi- 
dence. 

In  a  prospcution  for  forfcery  in  inducing  the 
making  of  a  false  note,  testimony  that  the  per- 
son, whose  name  was  forged,  delivered  cotton  as 
a  credit  on  a  note  previously  made  by  him,  was 
not  objectionable,  irrelevant,  immaterial,  in- 
competent, or  as  an  "inquiry  about  a  transaction 
happening  long  after  the  execution  of  the  note." 
[Ed.  Note. — For  other  cases,  see  Forgery,  Cent. 
Dig.  {{  105-107,  111;   Dec.  Dig.  <S=»37.] 

8.  Cbiminai.  Law  iS=3ll20(3)  —  Appeai.  aitd 

Ebror— Bill  of  Exceptions. 
A  bill  of  exceptions  which  did  not  contain 
the  answer  of  the  witness  to  a  question  objected 
to  showed  no  .error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2031,  2932;  Dec  Dig.  <g=3 
1120(3).] 

4.  Foboebt  4s»37  —  BVIDENOK  —  Aduissi- 

BILITT. 

In  a  prosecution  for  forgery  in  inducing  the 
making  of  a  false  note  payable  to  the  bank  of 
which  defendant  was  vice  president,  testimony 
of  a  witness  on  examination  of  the  books  of  the 
bank,  that  they  did  not  show  a  credit  on  another 
note  of  the  person  whose  name  was  forged  pay- 
able to  the  bank,  was  admissible. 

[Kd.  Note.- For  other  cases,  see  Forgery,  Cent. 
Dig.  SI  105-107,  111 ;   Dec.  Dig.  ®=»37.] 

6.  Foboebt  «s»37  —  Evidence  —  Admissi- 

BILITT. 

Testimony  as  to  notes  made  by  the  person 
whose  name  was  forged  and  payments  thereon 
was  admissible  and  material. 

[Ed.  Note.— For  other  coses,  see  Forgery,  Cent. 
Dig.  tS  105-107,  111;  Dec.  Dig.  «=»37.] 

6.  Witnesses  ©=»271(1)— Cboss-Examination 
— Scope— Foboebt. 

Where  a  witness  had  testified  that  defendant 
was  not  present  on  the  date  the  false  note  was 
signed,  exhibition  to  the  witness  on  cross-exam- 
ination of  various  notes  and  documents  of  dif- 
ferent dates  not  offered  as  exhibits,  which  he 
had  witnessed  and  questions  concerning  his  rec- 
ollection of  their  dates,  was  not  improper,  al- 
though separate  and  distinct  transactions  and 
having  no  connection  with  the  note  under  in- 
quiry. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  !§  958,  059 ;   Dec.  Dig.  <8=>271(1).] 

7.  Criminal  Law  ®=»1168(2)— Appeal— Bill 
of  Exceptions. 

A  bill  of  exceptions,  showing  that  court  sus- 
tained appellant's  objection  to  a  question  asked 
a  witness,  shows  no  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  8124,  3129-3136;  Dec.  Dig. 
«=>1168(2).] 

8.  Criminal  Law  «=9ll24(2)— Appeal— Bill 
op  Exceptions. 

A  bill  of  exceptions  to  overruling  by  court 
of  a  motion  for  new  trial,  where  the  motion  is 


on  many  grounds,  nod  none  of  tliem  stated  in 
the  biU,  will  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  2946;  Dec.  Dig.  <S=>1124(2).1 

9.  Criminal  Law  ®=>1090(14)  —  Appeal  — 
Pbeservation  in  Lower  Oot;rt  of  Obo-dnds 
fob  Review. 

Where  requested  special  charges  mwely  ap- 
peared copied  in  the  record,  notiiing  in  them  or 
in  connection  with  them  showing  at  what  time 
they  were  presented,  acted  upon,  or' why  they 
should  have  been  given,  and  no  biU  of  exceptions 
was  taken  to  the  court's  refusal  to  t^ve  them, 
the  court  will  not  review  the  court's  action. 

[Ed  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g§  2S18,  8204;  Dec.  Dig.  «=» 
1090(14).] 

10.  Criminal  Law  «=3ll44(14)  —  Appeal  — 
Presumptions— Instructions — Statute. 

Where  the  conrt's  original  charge  was  de- 
livered to  defendant's  attorneys  for  examina- 
tion, and  the  court  made  some  corrections  to 
conform  to  objections  made,  there  being  nothing 
in  the  record  to  the  contrary,  it  will  be  assumed 
that  the  court  complied  with  the  statute  and  re- 
submitted the  charge  to  defendant's  attorneys 
after  making  the  corrections. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  2767,  2901,  3032;  Dec.  Dig. 
«='1144(14).] 

11.  Criminal  Law  «=»792(3)— Instbuctions 
—"Principal." 

An  instruction  which,  in  giving  the  general 
definition  of  a  principal,  quoted  the  statute  to 
the  effect  that  any  person  who  advises  or  agrees 
to  the  commission  of  an  offense  and  is  present 
when  it  is  committed,  wtiethcr  or  not  he  aids  in 
the  illegal  act,  is  a  principal,  was  not  error. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Low.  Cent.  Dig.  §S  1818-1820;  Dec.  Dig.  <S=» 
792(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Principal.] 

12.  Criminal  Law  <e=792(3)— Instructions 
—"Principal"— Statute. 

An  instruction  which  quoted  substantially 
article  77,  of  the  statute  (Pen.  Code  1911)  'on 
principals,  providing  that  any  one,  employing 
another  who  cannot  be  punished  to  commit  an 
offense,  liecomes  a  principal,  omitting  the  refer- 
ence to  poison  or  preparing  means  whereby  a 
person  may  injure  liimself,  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  {§  1818-1820;  Dec  Dig.  <&=> 
792(3).] 

13.  Criminal  Law  «=»792@)— Instructions 
—Principal. 

An  instruction  guoting  from  Pen.  Code  1911, 
art.  932,  under  which  the  prosecution  was  had. 
the  words  "all  persons  engaged  in  the  illegal  act 
are  deemed  guilty  of  forgery,"  was  not  error,  as 
it  was  applicable  to  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  1818-1820;  Dec  Dig.  <&=> 
792(3).] 

14.  Forgery  «=»6  —  Intent  —  Authobitt  to 
Make  Instbumgnt. 

Where  a  person  making  an  instrument  in 
writing  acts  under  an  authority  which  be  has 
good  reason  to  believe,  and  does  believe,  to  be 
sufficient,  he  is  not  guilty  of  forgery. 

[£2d.  Note.— For  other  cases,  see  Forgery.  Cent. 
Dig.  t  26;  Dec,  Dig.  <&=>6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forgery.] 

15.  Criminal  Law  ®=>1172(7)  —  Appxai.  — 
Habmlesb  Error— Instruction. 

An  Instruction,  that  where  a  person  making 
an  instrument  in  writing  acts  under  what  he  be- 
lieves, or  has  reason  to  believe,  is  sufficient  an- 
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tfaoritj  la  not  Kuilty,  altboogh  not  called  for  by 
the  tcstimooy,  was  nnrmless  error,  since  it  was 
favorable  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig;  {  3160;  Dec.  Dig.  «=»1172(7).] 

16.   POROBKT   «=>48— IWSTBTDCTIONS. 

In  a  prosecution  for  bstg/ntf  In  indncing  the 
making  of  a  false  note  and  passing  it,  an  in- 
struction aa  to  passing  a  forged  instrument  was 
not  error. 

fEd.  Note. — For  other  cases,  see  Forgery,  Cfent. 
Dig.  S§  124-128;    Dec.  Dig.  «=»48.] 

IT.  Cbiminai.  Law  ®=»1172(8)  —  Appkai,  — 

HaRICLESS   SbROB— iNBTSCCTIOirB. 

In  a  prosecution  for  forgerj  in  inducing  the 
making  a  false  note  and  passing  it,  where  the 
defendant  was  not  convicted  of  passing  the  in- 
Rtrnment,  error  in  an  instruction  as  to  passing 
a  forged  instrument  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  3161;  Dec.  Dig.  «=»1172(8).] 

18.  CBiinNAZ.  Law  <S=1172(1)  —  Appeal  — 
Harmless  Ebrob— Instructions. 
Error  in  using  the  word  "possibly"  in  an 
Imrtrnction  which  told  the  jury  that  it  need  not 
be  proved  In  a  trial  for  forgery,  that  the  for- 
gery was  intended  to.  or  did,  injure  aiiy  per- 
son, but  it  is  sufficient  that  "possibly  some 
one  might  be  injured,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3128,  3164 ;  Dec  Dig.  <8=» 
1172(1).] 

IS.   iNDIOnOENT  AND  iKTrOKUAHOM  ®CS>04— OF- 
FENSE Ohabqbd  —  FoBGEBY  —  Inducing  Or- 

FENSE. 

In  a  prosecution  for  forgery  in  inducing  the 
making  of  a  false  note,  an  indictment  for  for- 
gery onder  and  in  the  words  of  Pen.  Code  1911, 
arts.  024.  932,  which  provide  that  making  shall 
include  writing  or  causing  to  be  written,  alleg- 
ing that  defendant  unlawfully,  without  author- 
ity, and  with  intent  to  injure  and  defraud,  did 
willfully  make  a  false  instrouent,  without  alleg- 
ing that  defendant  caused  to  be  written  the  sig- 
nature on  the  forged  note,  was  sufficient  to  sup- 
port a  conviction,  on  proof  that  he  caused  it  to 
be  made,  since  the  acts  which  make  a  defendant 
a  principal  need  not  be  alleged  in  the  indict- 
ment. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Dec.  Dig.  ®=3{>4.] 

20.  Forgery  (©=921— Persons  Llabub— Agen- 
cy—"Principal." 

Where  a  person  commits  forgery  by  an  agent 
he  is  Kuilty  as  a  principal,  wbetlier  or  not  the 
agent  is  also  guilty. 

(Ed.  Note, — For  other  cases,  see  Forgery,  Cent. 
Dig.  {  57;   Dec.  Dig.  <8=>21.) 

21.  CRmiNAL  Law  «=)1134(1)— Appeal— Re- 
view—Scope.       • 

On  appeal  the  court  is  not  compelled  to  dis- 
cnss  all  questions  discussed  by  appellant's  atv 
tomeys  in  their  briefs. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  if  2986,  3056;  Dec.  Dig.  <g=> 
1134(1).] 

22.  Criminal  Law  *=>739(2)— Question  fob 
JuKT— Alibi. 

In  a  prosecntion  for  forgery  in  Inducing  the 
making  of  a  false  note,  the  question  whether  ac- 
cused had  proved  an  alibi  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  iS=9739(2).] 

23.  Forgery  €=>44(2)  —  Evidence  —  Suffi- 
ciency. 

In  a  proeecntion  for  forgery  in  inducing  the 
making  of  a  false  note,  in  which  defendant  at-  I 
tempted  to  prove  an  alibi,  it  appearing  that  the 


defendant  who  was  vice  presiflent  of  the  bank, 
made  payee  in  the  forged  note,  evidence  heli 
sufficient  to  support  a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent. 
Dig.  !§  117%,  118;  Dee.  Dig.  «=»44(2).] 

Appeal  from  District  Cotirt,  CJherokee 
County;   L.  D.  Oulnn,  Jtidge. 

H.  W.  Ferguson  was  convicted  of  forgery, 
and  be  appeals.    Afflrtned. 

Perkins,  Perkins  &  Perkins,  of  Rusk,  W.  B. 
Wynne,  of  Wills  Point,  Guinn,  Imboden  & 
Gulnn,  of  Rusk,  and  E.  C.  Gaines,  of  Austin, 
for  appellant  C.  C.  McDonald,  Asst.  Atty. 
Gen.,  and  Norman,  Shook  &  Gibson,  of  Busk, 
for  the  State 

PRENDERGAST,  P.  J.  Appellant  was 
convicted  of  forgery,  and  his  punishment  as- 
sessed at  four  years  in  the  penitentiary. 

The  indictment  Is  In  two  counts.  The 
first,  with  proper  allegations,  avers  that  ap- 
pellant forged  the  name  of  G.  W.  Earle  to 
a  note  for  $145;  the  second,  that  he  passed 
that  forged  note.  The  court  submitted  both 
counts  to  the  jury  for  a  finding.  The  jury 
found  him  guilty  of  forgery  only. 

The  court  did  not  err  In  overruling  appel- 
lant's motion  to  quash  the  indictment  (bill 
No.  1) ,  nor  in  permitting  proof  of  the  forgery 
of  the  note  copied  in  the  indictment  (bill  No. 
2),  because  it  was  claimed  there  was  a 
variance  between  the  name  of  Earle,  whose 
name  was  forged.  The  record  shows  no 
variance  whatever. 

Appellant  has  some  bills  of  exceptions  to 
the  admission  of  testimony.  They  are  veiy 
meager.  The  state  urges  that  under  the  long 
and  well-established  rules  they  are  wholly  in- 
sufficient to  require  or  authorize  this  court 
to  consider  them.  While  we  think  the  state's 
contention  is  true,  yet  we  will  consider  all 
of  them  in  the  light  of  the  whole  record. 

[1]  This  prosecution  and  conviction  was  had 
under  articles  924,  932,  P.  C,  In  connection 
with  our  statute  on  principals.  Our  statute 
on  principals  applies  to  all  offenses.  And  so 
far  as  forgery  or  passing  a  forged  instiniment 
in  concerned,  they  are  exactly  the  same  as 
if  they  were  specifically  embraced  In  and  a 
part  of  our  forgery  statute. 

Article  924  is: 

"He  is  guilty  of  forgery  who,  without  lawful 
authority,  and  with  intent  to  injure  or  defraud, 
shall  mnke  a  false  instrument  in  writing,  pur- 
porting to  be  the  act  of  another,  in  such  manner 
that  the  false  instrument  so  made  would  (if  the 
same  were  true)  have  created,  increased,  dimin- 
ished, discharged,  or  defeated  any  pecuniary  ob- 
ligation, or  would  have  transferred,  or  in  any 
manner  have  affected,  any  property  whatever." 

Article  932  is: 

"He  is  guilty  of  making,  under  art.  024,  who, 
knowing  the  illegal  purpose  intended,  shall  write, 
or  cause  to  be  written,  the  signature,  or  the 
whole,  or  any  part  of  a  forged  instrument.  All 
persons  engaged  in  the  illegal  act  are  deemed 
guilty  of  forgery." 

The  uncontradicted  testimony  clearly  shows 
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1,  1914,  until  some  time  In  July,  1915,  was 
the  active  vice  president  of  the  Guaranty 
State  Bank,  at  Mt  Selman,  Tex.,  and  as  such 
he  handled  the  bank's  business  almost  exclu- 
sively. On  January  28,  1914,  G.  W.  Earle  bor- 
rowed from  said  bank  through  appellant  $125, 
and  at  the  time  executed  to  said  bank  his  note 
for  $145,  due  October  1, 1914.    On  October  31, 

1914,  E^rle  carried  to  appellant  a  bale  of  cot- 
ton to  sell  and  apply  the  proceeds  on  said 
note.  He  turned  the  bale  of  cotton  over  to  ap- 
pellant for  that  purpose,  and  took  his  re- 
ceipt therefor.  Appellant,  at  the  time,  ad- 
vised Earle  not  to  sell  the  cotton  that  day 
but  to  hold  It  for  awhile  in  order  to  get  a 
better  price,  appellant  at  the  time  agreeing  to 
sell  It  for  EJarle  and  apply  the  proceeds  as  a 
credit  on  said  note.  This  was  agreed  to  be- 
tween them.  Later,  appellant  did  sell  the 
cotton,  and,  after  taking  out  what  he  claimed 
was  an  attorney's  fee  due  by  Earle  on  said 
note,  there  remained  $21.08  net  to  be  credited 
on  that  note.  On  December  28,  1914,  Earle 
paid  to  apipellant  $15,  cash,  to  be  credited  on 
said  note,  and  got  a  receipt  from  appellant 
therefor.  Earle  was  unable  to  make  further 
payments  on  said  note.  On  April  27,  1915, 
he  saw  appellant,  and  at  the  time  it  was 
agreed  between  them  that  Earle  should  make 
a  new  note  to  the  bank  for  the  difference  be- 
tween said  note  and  the  remainder,  after 
allowing  said  $15  credit  and  the  credit  for 
the  proceeds  of  said  cotton.  Appellant  had 
sold  said  cotton  at  the  time,  but  then  claimed 
to  Earle  that  he  had  placed  said  $145  note  in 
the  hands  of  an  attorney  for  suit  and  collec- 
tion, and  that  he  did  not  then  know  what  the 
attorney's  fees  and  court  costs  would  be,  but 
the  two  then  estimated  that  the  new  note,  aft- 
er allowing  these  credits,  would  amount  to 
$90  or  $100.  Thereupon  It  was  agreed  be- 
tween them  that  EJarle  should  then  sign  a 
blank  note  to  be  filled  out  by  appellant  with 
the  correct  balance  after  deducting  said  two 
credits,  as  soon  as  he  could  get  the  $145 
note  back  and  ascertain  the  attorney's  fees 
and  costs,  and  then  send  the  said  $145  note 
to  EJarle.  Thereupon  Earle  did  sign  a  note 
in  blank  payable  to  said  bank,  dated  April  27, 

1915,  due  October  1st  following.  Some  time 
later,  but  the  date  not  disclosed  with  cer- 
tainty, appellant  filled  out  said  blank  note, 
making  it  for  $130,  without  deducting  at  all 
the  proceeds  of  said  cotton;  and  he  himself 
kept  that  note,  as  well  as  the  $145  note,  In 
his  possession.  He  never  at  any  time  sent  to 
Earle  said  $145  note,  and  did  not  turn  over 
to  the  bank  either  of  said  payments  of  $15, 
or  $21.08,  the  proceeds  of  said  cotton. 

On  or  about  April  19, 1915,  appellant,  with- 
out any  authority  of  Earle,  had  Mr.  Bums, 
who  was  then  cashier  of  said  bank,  to  make 
out  and  sign  Earle's  name  to  a  new  note  to 
the  bank  for  $145,  bearing  said  date,  due  Oc- 
tober 1, 1915,  and  had  that  note  placed  in  the 
bank  as  a  genuine  note.  At  Qie  time  he  had 
this  done,  he  claimed  to  Bums  that  he  had 
the  authority  from  Earle  to  do  this.    Bums 


believed  from  what  appelant  then  told  him 
that  he  Iiad  this  authority,  and  had  no  notice 
that  appellant  had  no  such  authority.  About 
December  10,  1915,  Earle,  who  lived  some 
considerable  distance  from  Mt  Selman,  went 
to  see  appellant  there  to  have  a  complete  set- 
tlement with  him  or  the  bank.  He  had  con- 
siderable trouble  and  delay  in  getting  ap- 
pellant to  a  settlement.  While  thus  seeking 
a  settlement  that  day,  Mr.  Rankin,  who  was 
then  a  bookkeeper  In  the  bonk,  met  appellant 
on  the  street,  and  appellant  told  him  that 
Earle  was  there  to  pay  some  on  his  note  and 
told  him  not  to  show  Earle  said  $145  note, 
dated  April  19th.  Dr.  Gee  was  at  that  time 
president  of  the  bank.  Later  in  the  evening, 
Earle  succeeded  In  getting  appellant  into  the 
bank  to  procure  a  settlement  When  he  did, 
appellant  told  Dr.  Gee  that  said  $145  note, 
dated  April  19, 1915,  was  a  bogus  note — that 
it  was  made  for  the  purpose  of  getting  by 
the  bank  examiner.  While  Earle  was  then 
seeking  a  settlement  and  appellant  was  de- 
laying it,  Earle  went  to  the  bank  and  called 
on  the  president  for  a  settlement  The  pres- 
ident presented  to  him  the  said  $145  April 
19th  note.  Earle,  upon  looking  at  it,  im- 
mediately denounced  it  as  a  forgery.  That 
was  the  only  note  against  him,  then  In  the 
possession  of  the  bank.  When  Earle  did  get 
appellant  into  the  bank,  he,  appellant  Dr. 
Gee,  and  Rankin  were  the  only  persons 
therein.  When  Dr.  Gee  showed  him  the 
April  19th  note,  he  examined  it,  and  in  appel- 
lant's presence  again  denounced  It  as  a  for^ 
gery.  Appellant  then  touched  Dr.  Gee,  and 
they  went  in  the  back  end  of  the  bank  and 
had  a  private  conference.  Dr.  Gee  then  re- 
turned to  Earle,  and  then  for  the  first  time 
presented  to  him  said  $130  note,  when  £^rle 
told  him  that  that  was  his  genuine  signature 
to  that  note.  Dr.  Gee  swore  that  on  this  oc- 
casion appellant  told  him  that  said  $145  note 
of  April  Idth  was  a  bogus  note.  That  It 
had  been  fixed  up  to  pass  the  bank  examiner. 
That  "we"  fixed  it  up  to  pass  the  bank  ex- 
aminer. That  on  this  occasion  appellant  had 
in  his  hands  and  produced  said  $130  note  and 
also  produced  the  genuine  $145  note,  dated 
January  28th,  1914.  Ea(le  refused  to  have 
anything  to  do  with  said  April  19,  1S15,  $145 
note. 

The  testimony  further  shows  that  at  the 
time  appellant  had  Bums  to  write  out  and 
sign  Earle's  name  to  said  $145  note,  dated 
April  19,  1915,  appellant  was  actually  pres- 
ent in  the  bank  and  was  either  actually  pres- 
ent right  at,  and  saw  Burns  when  he  did  this, 
or  was,  at  least  in  the  bank  near  him  when 
Burns  did  this.  Burns  swore:  That  after 
the  discovery  by  Earle  of  said  forged  note, 
appellant  had  a  conversation  with  him. 
with  reference  to  Earle's  signature  to  the 
forged  note,  and  the  frame-up  was  appellant 
wanted  him  to  testify  that  they  met  Ebrle  In 
the  road  one  day,  and  Earle  then  authorised 
them,  or  him,  to  sign  his  name  to  the 
That  Bums  was  to  swear  that  be  and 
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peUant  met  Sarle  In  the  road  one  day  and  he 
gave  Bums  authority  to  sign  said  last  $14S 
note.    Further: 

"I  never  met  Earle  in  the  road,  thongh,  and 
be  never  gave  me  anthoritr  to  sirn  his  name  to 
■aid  note.  The  reason  that  he  (appellant)  told 
me  for  me  swearing  that  we  met  Earle,  and  he 
gave  me  authority  to  sign  his  name  to  the  note, 
was  to  get  anthority  to  rign  his  name  to  it.  I 
didn't  have  any  such  authority  at  the  time  I 
signed  the  note,  but  Mr.  Ferguson  said  Eiarle 
told  him  to  renew  the  note.    Earle  was  a  negro." 

The  testimony  establishing  the  facts  as 
above  recited  were  disputed  by  no  other  testi- 
mony. Appellant  did  not  testify.  His  de- 
fense was  alibi,  and  he  contended  that  the 
claimed  forged  note  was  not  executed  for  the 
purpose  of  defrauding  any  one;  in  other 
words,  that  the  making  of  said  alleged  forged 
note  was  without  tlie  intent  to  Injure  or  de- 
frand.  His  wife,  his  clerk,  Mr.  Cole,  and 
others  testified  that  he  was  not  In  Mt  Sel- 
man  on  the  day  said  alleged  forged  note  was 
dated,  nor  until  at  least  a  day  later;  that  he 
went  to  Dallas  a  day  or  two  before  that  date 
and  remained  out  of  Mt.  Selman  for  two  or 
three  days. 

[2, 3]  We  will  now  take  up  each  of  appel- 
lant's other  bills.  In  one  (No.  3)  he  objected 
when  the  state  asked  said  Earle  this  ques- 
tion: "Now,  I  will  ask  you  about  this  credit 
of  121.06  on  this  note,  bale  of  cotton  $21.08. 
Did  yoa  actually  deliver  this  cotton  to  Mr. 
Ferguson}"  His  objection  to  this  was  that 
"it  was  an  Inquiry  about  a  transaction  hap- 
pening long  after  the  execution  of  the  note 
that  defendant  was  being  prosecuted  for,  and 
about  a  separate  and  distinct  note  of  $130, 
payable  by  Earle  to  said  bank,  and  was  ir- 
relevant, immaterial,  and  incompetent."  The 
blU  In  no  way  shows  what  the  answer  of  the 
witness  was,  and  for  that  reason  alone  would 
show  no  error,  bat,  even  If  he  did  tell  that 
be  actually  delivered  the  cotton  to  appelant, 
it  would  have  been  admissible. 

[4]  In  another  biU  (No.  4)  he  objected  to 
this  testimony  of  the  witness  Rankin: 

"As  to  what  the  Guaranty  State  Bank  of  Mt. 
Selman  received  on  the  10th  and  11th  of  Decem- 
ber, 191S,  on  account  of  these  Enrle  notes,  there 
doesn't  seem  to  be  anything  shown  on  the  books. 
Wo  received  the  $180  note  from  Mr.  Ferguson  on 
tliat  date — the  bank  did.  The  books  don't  show 
that  the  bank  received  $21.08  on  account  of  G. 
W.  Earle  on  either  the  $130  note  or  the  $14S 
note.  This  book  I  have  liere  and  have  examined 
is  the  teller's  cash.  It  is  the  office  of  this  book 
to  show  the  daily  transactions  of  the  bank." 

His  objections  to  this  testimony  are  mere 
objections  alone  and  are  not  certifled  by  the 
judge  as  facts  or  tme.  The  objections  were 
that  the  books  were  not  kept  correctly  and 
the  state  had  failed  to  show  that  the  wit- 
ness was  acquainted  with  the  books,  and 
wltbont  this  proof  the  excerpts  from  them 
were  Inadmissible,  and  that  it  was  an  in- 
quiry about  a  credit  on  a  $130  note  and  was 
immaterial  and  Irrelevant.  The  bill  does  not 
show  that  the  witness  testified  to  any  en- 
tries In  the  book.  He  simply  testified  that 
the  books  showed  no  entry  of  a  credit  of 


$21.08.  Any  one  would  Have  been  competent 
to  so  testify  If  he  had  examined  the  books 
for  that  purpose.  It  is  not  like  testifying  of 
entries  in  the  books,  but  was  to  show  what 
was  not  in  them.  Strong  v.  State,  18  Tex. 
App.  24;  Wilson  V.  State,  61  Tex.  Or.  R.  628, 
1S6  S.  W.  447. 

[(]  All  the  testimony  abont  said  notes  and 
payments  thereon  was  admissible  and  mate- 
rlaL  The  state  bad  the  right  to  show  all 
about  them. 

[6]  After  appellant's  clerk  and  witness 
Cole  had  testified  so  positively  that  appel- 
lant was  not  at  Mt  Selman  on  the  date  said 
alleged  forged  note  bore,  and  the  details  of 
why  he  claimed  be  remembered  the  date  so 
accurately,  the  state  on  cross-examination, 
for  the  purpose  of  testing  his  accuracy  as  to 
dates,  exhibited  to  blm  some  notes  and  writ- 
ten documents  of  different  dates,  which.  It 
seems,  he  bad  witnessed,  and  then  asked  him 
several  questions  about  bis  recollection  of 
the  dates  these  several  documents,  etc.,  were 
executed.  The  state  did  not  offer  any  of 
them  In  evidence,  but  used  them  merely  to 
exhibit  to  the  witness  and  cross  him,  as  stat- 
ed. The  bill  (No.  6)  shows  no  error  in  the 
court's  action  In  permitting  this  character  of 
cross-examination  over  his  objections  that  It 
was  a  separate  and  distinct  transaction,  and 
bad  no  connection  with  the  Earle  note  under 
Inquiry,  etc. 

[7]  In  another  bill  (No.  «)  It  is  shown  the 
state  continued  in  this  cross-examination  of 
Mr.  Cole  for  said  purpose,  and  asked  liim 
about  a  certain  R.  R.  Warren  note.  When 
api)ellant  objected  to  this,  the  court  sus- 
tained his  objection,  as  shown  by  the  bill. 
This  bill  shows  no  error. 

[8]  The  only  other  bill  is  merely  to  the 
overruling  by  the  court  of  bis  motion  for  a 
new  trial.  We  never  consider  such  bills 
when,  as  in  this  case,  the  motion  for  a  new 
trial  is  on  many  grounds,  none  of  them  stat- 
ed in  the  bilL 

[f]  Appellant  requested  several  special 
charges.  They  merely  appear  copied  in  the 
record.  Nothing  in  them  or  in  connection 
with  them  shows  at  what  time  they  were  pre- 
sented to  the  Judge  nor  acted  upon  by  him, 
nor  any  reason  why  they  should  have  been 
given.  He  in  no  way  took  a  bill  to  the  court's 
refusal  to  give  either  of  them.  Under  such 
drcuustances,  it  has  been  the  uniform  hold- 
ing of  this  court  In  a  great  many  cases  that 
such  matters  cannot  be  reviewed  by  this 
court  It  is  unnecessary  to  collate  these 
cases,  but  see  Ross  v.  State,  170  S.  W.  303, 
and  a  large  number  of  cases  since  then,  fol- 
lowing that  decision;  also,' Ryan  v.  State,  64 
Tex.  Cr.  R.  637, 142  S.  W.  878;  Byrd  v.  State, 
69  Tex.  Cr.  R.  36,  161  S.  W.  1068,  and  a 
large  number  of  cases  since  then,  following 
these  decisions. 

[IS]  When  the  court's  charge 
prepared  was  delivered  to 
neys  for  examination,  they 
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several  objections  thereto.  It  Is  certain  from 
an  Inspection  of  the  charge  that  after  these 
objections  were  made,  the  court  made  cor- 
rections to  conform  to  some  of  said  objec- 
tions at  least.  We  must  assume,  as  there  is 
nothing  in  the  record  to  indicate  to  the  con- 
trary, that  the  court  compiled  with  the  stat- 
ute, and  after  making  these  changes  resubmit- 
ted his  charge  to  his  attorneys,  and  nothing 
shows  that  they  made  any  further  objection 
thereto  or  took  any  bill  of  exceptions  what- 
ever to  the  failure  or  the  refusal  of  the 
court,  to  further  correct  or  modify  his  charge. 
Under  the  circumstances,  it  Is  doubtful  if  we 
are  called  upon  to  pass  upon  any  of  said  ob- 
jections, but  we  have  considered  them  all. 
As  to  his  first,  clearly  the  court  changed  his 
charge  to  comply  therewith,  tor  what  he 
there  objected  to  Is  not  In  the  charge  as 
shown  by  the  record. 

[11-13]  There  was  no  error  In  the  court, 
giving  the  general  definition  of  who  was  a 
principal,  to  quote  the  statute  to  the  effect 
that  any  person  who  advises  or  agrees  to  the 
commission  of  an  offense  and  who  is  present 
when  the  same  la  committed  is  a  principal 
thereto,  whether  he  aids  or  not  In  the  illegal 
act.  The  facts  of  this  case  called  for  that 
specific  charge,  and  it  la  applicable  herein. 
Nor  did  the  court  err  in  quoting  substantially 
in  his  general  definitions  article  77,  one  of 
the  articles  of  our  statute  on  principals, 
omitting  therefrom  that  part  with  reference 
to  poison  or  preparing  means  whereby  a  per- 
son may  injure  himself,  etc.  Nor  did  the  court 
err  in  one  sentence  of  his  general  definitions, 
telling  the  jury,  "all  persons  engaged  in  the 
illegal  act  are  deemed  guilty  of  forgery,"  for 
that  is  a  specific  portion  of  the  statute  of 
forgery  (article  932,  P.  C),  under  which  this 
prosecution  and  conviction  were  had,  and 
was  entirely  applicable  to  the  testimony. 

[14,15]  Surely  appellant  has  no  ground  to 
complain  of  that  paragraph  wherein  the 
court  told  the  jury  that  when  a  person,  mak- 
ing an  instrument  In  writing,  acts  under  an 
authority  which  he  has  good  reason  to  be- 
lieve, and  actually  does  believe,  to  be  sufil- 
dent,  he  is  not  guilty  of  forgery,  though  the 
authority  be  in  effect  InsufBdent  and  void. 
Suc-h  is  not  only  a  true  proposition  of  law, 
but  was  called  for  by  the  testimony.  Even  if 
the  testimony  did  not  call  for  it.  It  was  in 
his  favor  and  would  benefit,  not  injure,  him. 

[1 8, 1 7]  The  sixteenth  paragraph  as  to 
passing  a  forged  instrument  was  also  cor- 
rect and  applicable  herein;  but  whether  it 
was  or  not,  as  appellant  was  not  convicted  of 
passing  the  instrument,  such  charge  even  if 
error  became  immaterial.  For  the  same  rea- 
son, his  objections  to  the  twenty-second  par- 
agraph pass  out  The  twenty-first  para- 
graph to  which  he  objects,  on  the  subject  of 
principals  is  clearly  and  distinctly  the  law 
and  fidly  applicable  to  this  case. 

The  only  other  objection  appellant  made 
to  the  charge  was  in  the  use  of  the  word 


"possibly"  in  the  twenty-fourth  paragraph, 
the  whole  of  said  paragraph  being: 

"Yon  are  charged  that  in  the  trial  for  forgery 
it  need  not  be  proved  that  tlie  party  committing 
aucb  forgery,  il  any,  did  so  with  intent  to  injure 
or  defraud  any  partlcalar  person  or  corpora- 
tion ;  or  tliat  any  particular  person  or  corpora- 
tion waa  injured  or  defrauded  by  tlie  forgery,  if 
any  there  was;  but  it  is  suiBcient  if  it  ap- 
pears that  possibly  some  one  might  be  injured  or 
defrauded  thereby." 

Probably  It  would  have  been  better  for  the 
court  to  have  omitted  this  word,  but,  dear- 
ly taking  the  charge  as  a  whole,  which  must 
always  be  done,  and  the  undisputed  facts  of 
this  case,  no  injury  could  have  occurred  to 
appellant  by  reason  thereof,  as  has  been  ex- 
pressly held  by  this  court  in  Lucas  v.  State, 
39  Tex.  <3r.  B.  49,  44  S.  W.  825. 

[11-20]  Appellant's  contention  now  made, 
that  he  was  indicted  for  one  offense  and  con- 
victed of  another.  Is  untenable.  The  indict- 
ment alleged  that  he  unlawfully,  without 
authority,  and  with  intent  to  Injure  and  de- 
fraud did  willfully  and  fraudulently  make 
a  certain  false  instrument  etc.  The  Indict- 
ment follows  the  very  language  of  the  stat- 
ute (articles  924,  932)  above  quoted,  and  the 
proof  follows  and  establishes  the  offense  as 
alleged.  The  statute  Is:  He  Is  guilty  of 
forgery  who  shall  make  a  false  instrument 
etc.,  and  he  Is  guilty  of  such  making  who 
shall  write,  or  cause  to  be  written,  the  signa- 
ture, or  the  whole  or  any  part,  of  the  forged 
Instrument  It  was  wholly  unnecessary  for 
the  indictment  to  allege  that  appellant  caus- 
ed to  be  written  the  signature  or  the  forged 
note.  The  allegation  made  was  all  that  was 
necessary.  Under  the  allegation  and  the  law, 
proof  that  he  caused  it  to  be  written,  and 
the  signature  thereto,  was  embraced  In  the 
allegation  as  made.  Besides,  "What  a  man 
does  by  his  agent  be  does  by  himself." 
Smith  v.  State,  21  Tex.  App.  122,  17  S.  W. 
552;  Strang  v.  State,  32  Tex,  Cr.  B.  220.  22 
S.  W.  680 ;  Welsh  v.  State,  8  Tex.  App.  421. 
And  especially  Is  this  true  when  the  agent  he 
used  was  an  innocent  one,  though  It  would 
make  no  difference  so  far  as  appellant  was 
concerned  whether  he  was  a  guilty  or  an  in- 
nocent agent  If  a  guilty  one,  then  both 
would  be  principals.  Dillard  r.  State,  177 
S.  W.  99. 

It  is  elementary  that: 

"The  acts  which  make  the  defendant  a  prind- 
pal  need  not  be  alleged  in  the  indictment.  A 
principal  offender  may  be  charged  directly  with 
the  commission  of  the  offense,  althoiish  it  may 
not  have  actually  been  committed  by  him.  Cruit 
V.  State.  41  Tex.  477;  Williams  v.  State,  42 
Tex.  392;  Bell  v.  State,  1  Tex.  App.  598;  Da- 
vis v.  State,  3  Tex.  App.  93;  Tuller  v.  State. 
8  Tex.  App.  501 ;  Mills  v.  State,  13  Ter.  Ann. 
4R9:  Fnrris  v.  State,  26  Tex.  App.  105.  9  S.  W. 
487;  Watson  v.  State.  28  Tex.  App.  40, 12  S.  W. 
404;  Finney  ▼.  State,  29  Tex.  App.  184.  15  S. 
W.  175;  (Gallagher  v.  State,  34  Tex.  Cr.  B, 
306,  30  S.  W.  557 ;  Campbell  v.  State,  83  Tei. 
Cr.  B.  595,  141  S.  W.  233,  Ann.  Cas.  1913D. 
858:  Oliver  v.  State,  65  Tex.  Or.  B.  150,  144 
S.  W.  618;  Madrid  et  al.  v.  State,  71  Tex.  Cr. 
n.  420,  101  S.  W.  95;  Dillard  v.  State,  177  S. 
W.  102."    1  Branch's  An.  P.  a  I  676;   Arne^ 
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man  r.  State,  187  S.  W.  471,  recently  decided 
but  not  yet  ofiScially  reported. 

[21-23]  The  oral  arguments  and  the  sever- 
al briefs  filed  by  appellant's  attorneys  bave 
taken  a  somewhat  wide  range  In  the  discus- 
sion of  this  case ;  but  we  are  not  called  upon 
to  discuss  all  these  questions  discussed  by 
appellant's  attorneys.  We  have  carefully 
considered  all  the  testimony.  The  Jury  dis- 
believed appellant's  witnesses,  wherein  they 
attempted  to  prove  an  alibi  for  blm.  That 
anqnestlonably  was  for  the  Jury,  not  this 
court  The  evidence  by  the  state  was  amply 
sufficient  to  disprove  his  alibL  There  can 
be  no  question  from  this  record  that  the  evi- 
dence was  amply  sufficient  to  clearly  estab- 
lish appellant's  guilt 

The  Judgment  will  be  affirmed. 


RUTHERFORD  v.  STATE.    (Na  4118.) 

(Court  of  Criminal  Appeals  of  Texas.    Jane  7, 

1916.) 

1.  PhTSIOIARS  and  StTBOKONB  «=»6(11)— TTlT- 

LAWFuiXT  PRAOnoiito— PrmiBRMcnr. 
Under  Pen.  Code  1911,  art  756,  providing 
that  the  panlafameat  for  unlawfully  practicing 
medicine  riiall  be  by  fine  of  not  less  than  $60 
nor  more  than  (SOU,  and  by  imprisonment  for 
aot  exceeding  six  months,  a  Jury  finding  aecns. 
ed  gnilty  in  a  trial  for  violation  of  the  law  must 
assess  both  a  fine  and  imprisonment  within  the 
legally  fixed  maximom  and  minimum. 

[Ed.  Note.— For  other  cases,  see  FhyBidana 
and  Surgeons,  Dec.  Dig.  ^bb6(11).] 

2.  Phtsicians  and  STmoEoRS  <s=>6{9)— Prac- 
TiciNo  Without  Lioxnbk — Ikdictmint. 

An  indictment  for  practicing  medidne  on- 
lawfully  should  allege  ather  that  accused  was 
temporarily  rasiding  in  the  county  in  which  the 
prosecution  was  bronzbt.  If  such  was  the  fact, 
and  if  not  a  fact  then  if  his  residenee  was 
onknown,  the  indictment  should  charge  that  ha 
had  not  recorded  a  certificate  authorizing  blm 
to  praetioe  in  the  county,  and  also  that  he  had 
no  certificate  authorlsiDg  him  to  praetioe. 

fEd.  Xote. — SV>r  other  cases,  sea  Physicians 
and  Surgeons,  Cent  Dig.  |  9;    Dec.  Dig.  ^=> 

Appeal  from  Jcdinson  Connty  Court;  B. 
Jay  SatHoKia,  Judge. 

J.  S.  Rutherford  was  convicted  of  unlaw- 
fully practicing  medidne,  and  appeals.  Re- 
versed and  remanded. 

Ratliir  &  Spencer,  of  Decatur,  for  appel- 
lant. C.  C.  McDonald,  Asst  Atty.  Gen.,  tor 
the  State. 

HARPER,  J.  Appellant  was  convicted  of 
unlawfully  practicing  medicine,  and  his  pun- 
ishment assessed  at  a  fine  of  $100. 

[1]  Article  766  of  the  Penal  Code  provides 
that  the  punishment  for  unlawfully  practic- 
ing medicine  shall  be  by  fine  of  not  less 
than  $50,  nor  more  than  $500,  and  by  im- 
prisonment In  the  county  Jail  for  any  period 
of  time  not  exceeding  six  months.  It  is  thus 
Been  that  the  Legislature  has  fixed  some 
imprisonment  at  a  minimum  punishment  the 
Jury  can  assess.     The  punishment  assessed 


must  be  always  wltliin  the  minlmiun  and 
maximum  fixed  by  law.  TUtls  court,  and  no 
other  court  in  this  state,  can  assess  a  punish- 
ment that  the  law  does  not  authorize.  Fow- 
ler V.  State,  9  Tex.  App.  149;  Jenkins  v. 
State,  28  Tex.  App,  86, 12  8.  W.  411 ;  Brown 
y.  SUte,  60  Tex.  Or.  R.  626,  99  S.  W.  1001 ; 
Dlllard  v.  State,  177  S.  W.  107. 

[2]  This  will  necessitate  a  reversal  of  tb« 
case,  but  there  Is  one  other  question,  we 
think,  which  should  be  mentioned.  While  the 
court  did  not  err  in  overruling  the  motion 
to  quash  the  indictment  on  the  grounds  pre- 
sented in  the  motion,  yet  we  think  on  another 
trial  the  Indictment  either  should  allege  and 
the  proof  show  that  appellant  was  temporari- 
ly residing  in  Johnson  county  if  such  be  the 
fact;  or  if  this  be  not  a  fact  then,  as  it  is 
allegged  appellant's  residence  is  unknown,  the 
indictment  should  not  only  allege  that  he  had 
not  recorded  a  certificate  authorising  him  to 
luractlce  in  Johnson  county,  but  should  fur- 
ther allege  that  be  had  no  cotificate  au- 
thorizing him  to  practice,  and  proof  that 
he  had  recorded  no  certiflcate  would  be  prima 
fade  proof  that  l»  b&i  none  by  virtue  of  the 
statute. 

The  Judgment  U  reversed,  and  the  cause 
remanded. 


COLEMAN  T.  STATU 


(No.  4126.) 

Jane  21, 


^^Por  other  auras  u*  Mun*  toplo  and  KBT-NUMBBK  In  all  Key-Nnmbered  Digesta  and  Indexi 
187  S.W.-81 


(Court  of  Criminal  Appeals  of  Tsxas. 

1.  BtTBOLABT  *=»22— iNDICniEHT— StTFTICIEN- 
CT — DKFIN  1TENB88. 

An  indictmoit  averred  that  accused  broke 
and  entered  the  house  of  O.  Suderman  with  in- 
tent to  commit  the  crime  of  theft  The  evi- 
dence showed  that  the  house  belonged  to 
Charles  Suderman,  the  father  of  Charles  W. 
Suderman,  who  lived  with  him,  and  that  proper- 
ty of  both  was  stolen.  Held,  that  the  indict- 
ment was  sufficient  without  averments  that  the 
house  belonged  to  C.  Suderman,  Sr. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent.  Dig.  {|  65-ei,  66;    Dec.  Dig.  «=>22.] 

2.  BtTBGLABY   €=»45   —  PaOBKCUTION  —  JUBT 

QtmsTiOH. 
Where  accused  was  proven  to  have  been  in 
recent  possession  of  stolien  goods,  the  question 
whether   bis  explanation  was  sufficient  is  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent  Dig.  t  110;   Dec.  Dig.  *s»45.] 

3.  WiTNEssKB  «=5>49— Competency— Convicts. 

One  convicted  of  a  felony,  whose  sentence 
was  suspended  in  good  behavior,  is  until  the 
suspension  is  revoked  and  sentence  pronounced, 
a  competent  witness. 

[E^.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  116-118;   Dec.  Dig.  «=»49.] 

Appeal  from  District  Court,  Galveston 
County;  Clay  S.  Brlggs,  Judge. 

Dave  Coleman  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

J.  Vance  Lewis,  of  Houston,  for  appellant 
C.  O.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State.  /^^  T 
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HARPER,  J.  Appellant  was  conylcted  of 
burglary,  and  his  punishment  assessed  at 
two  years'  confinement  In  the  state  peniten- 
tiary. 

[1]  The  Indictment  alleges  that  appellant 
broke  and  entered  the  house  of  "C.  Suder- 
man,"  with  the  Intent  to  commit  the  crime 
of  theft  The  evidence  shows  that  the  honse 
belonged  to  Charles  Suderman,  the  father  of 
Charles  W.  Suderman;  that  when  the  house 
was  entered,  some  automobile  tires  belcmglng 
to  the  father  were  taken,  and  two  pistols 
belonging  to  the  son,  Charles  W.  Suderman, 
were  also  stolen.  When  this  developed,  ap- 
pellant contended  that  the  indictment  should 
have  been  more  definite,  and  alleged  that  the 
house  belonged  to  Charles  Suderman,  Sr., 
Instead  of  alleging  only  that  It  belonged  to 
C.  Suderman;  that  there  was  a  Charles  Su- 
derman, Sr.,  and  a  Charles  Suderman,  Jr., 
as  shown  by  the  testimony;  that  the  allega- 
tion was  too  indefinite,  etc.  The  question 
here  raised  has  been  decided  adversely  to  ap- 
pellant's contention.  The  indictment  alleged 
the  house  to  be  occupied  and  controlled  by 
**C.  Suderman,"  and  when  the  evidence 
showed  that  it  was  the  property  of  C.  Suder- 
man, the  father,  It  was  wholly  unnecessary 
to  place  "Sr."  after  his  name,  even  though 
he  had  a  son  named  C.  W.  Suderman.  Nei- 
ther was  there  any  variance  In  the  proof  and 
allegations,  because  the  evidence  showed  that 
the  father  was  named  Charles  Suderman 
and  the  son,  Charles  W.  Suderman,  and  that 
the  bouse  belonged  to  C.  Suderman,  the  fa-, 
ther,  and  was  in  his  control  and  custody, 
even  though  the  property  stolen  belonged 
In  part  to  the  father  and  In  part  to  the  son. 
The  allegation  was  that  the  house  was  bro- 
ken and  entered  with  the  intention  to  commit 
the  crime  of  theft  The  property  In  the 
house,  regardless  of  whom  It  belonged  to, 
was  In  the  care  and  custody  of  C.  Suderman, 
the  father. 

[2]  The  evidence  of  David  Earls,  the  ac- 
complice, was  fully  corroborated.  He  testi- 
fied to  appellant's  breaking  and  entering  the 
house,  while  he  stood  on  the  outside;  that 
when  appellant  came  out  of  the  house,  he 
gave  blm  one  of  the  pistols,  which  be  sold 
to  Charley  Stew.  Charley  Stew  testified  to 
purchasing  the  pistol  from  Karls,  and  it  was 
identified  as  one  of  the  pistols  stolen  from 
Suderman's  house.  Another  pistol  was  stolen 
at  the  same  time  and  place,  and  the  evidence 
of  Leon  Habine  shows  he  purchased  this  plsliol 
from  appellant.  Appellant  admits  he  sold 
the '  pistol  to  Leon  Habine,  but  claimed  to 
have  won  it  gambling.  As  the  possession  of 
the  stolen  pistols  was  traced  directly  into 
his  hands,  it  was  a  question  of  fact,  to  be 
determined  by  the  Jury,  whether  or  not  they 
believed  his  explanation  of  his  possession  of 
the  stolen  pistol.  The  verdict  evidences  the 
fact  that  the  Jury  did  not  believe  he  won 
it  gambling,  but  that  he  took  it  from  the 
Suderman  premises. 


[3]  The  fact  that  David  Barls  had  bees 
also  convicted  of  the  offense  of  burglarizing 
this  house  would  not  render  him  an  incompe- 
tent witness  until  sentence  had  been  pro- 
nounced. As  the  Jury  recommended  that  the 
sentence  of  Earls  be  suspended  during  good 
behavior,  he  remains  a  competent  witness 
until  the  suspension  shall  be  revoked  and 
sentence  pronounced,  if  occasion  ever  arises 
for  such  action  to  be  taken. 

As  the  court  refused  to  approve  the  bill 
reciting  the  fact  that  the  county  attorney  had 
used  certain  language,  it  Is  not  verified  in  a 
way  that  would  authorize  this  court  to  pass 
thereon. 

The  Judgment  Is  affirmed. 


LTLLIB  ▼.  STATE.     (No.  4110.) 

;Court  of  Criminal  Aopeals  of  Texas.    June  7, 
1916.) 

Ohiminai.  Law  e=5>772(l)  —  iHSTKronoxs  — 

FOHMEB  JKOPABDY. 

Where  accused  shot  at  his  wife  three  times, 
only  one  of  the  shots  striking  the  wife,  but  two 
others  striking  and  killing  a  little  girl  nearbj, 
a  charge  in  a  prosecution  for  killing  the  girl 
that  imless  the  Bhot  that  killed  her  was  separate 
and  distinct  from  the  one  that  struck  accused's 
wife,  to  acquit  him,  sufficiently  presented  hit 
plea  of  former  conviction  of  assault  with  intent 
to  murder  his  wife,  for  tlie  two  offenses  wonld 
not  constitute  the  same  transaction,  unless  the 
shot  that  struck  accused's  wife  killed  the  girL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1812,  1817 ;  Dec.  Dig.  «=» 
772(1).] 

Appeal  from  District  Court,  Hill  County; 
Horton  B.  Porter,  Judge. 

Monroe  Lillle,  alias  Monroe  Shavers,  was 
convicted  of  manslaughter,  and  he  appeals. 
Afiirmed. 

C.  D.  Works,  of  Hillsboro,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Q&l,  for  the 
State. 

PBENDEBGAST,  P.  J.  Appellant  was 
convicted  of  manslaughter.  He  was  indicted 
and  tried  for  the  murder  of  Jennie  Allen,  a 
negro  girl  about  eight  years  old.  The  court 
committed  no  error  in  overruling  his  motion 
for  a  continuance.  His  motion  was  so  wholly 
insufficient  that  It  Is  needless  to  state  or  dis- 
cuss It 

The  undisputed  testimony  shows  that  at  a 
supper  at  a  negro's  house  at  night  appellant 
shot  at  his  wife  three  distinct  times  (though 
he  said  only  twice).  The  first  shot  struck 
his  wife  In  the  leg  above  her  knee.  The  sec- 
ond shot  struck  the  little  negro  girl  In  the 
side  of  the  head,  the  ball  passing  entirely 
through  her  head,  from  which  she  instantly 
fell  and  died.  The  third  shot  struck  the 
chUd  in  the  leg  Just  above  the  ankle.  The 
testimony  clearly  shows  that  the  situation  of 
his  wife  from  the  negro  girl  when  he  fired 
the  first  shot  at  his  wife  was  such  as  that  it 
was  not  the  first  shot  that  struck  both  bis 
wife  and  killed  the  negro  girl.     The  pioot 
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excludes  the  Idea  that  It  was  the  same  shot 

Appellant  was  first  indicted  and  convicted 
of  an  assault  with  intent  to  mnrder  his  wUe. 
The  Jnry  fixed  his.  penalty  at  two  years  In 
the  penitentiary,  evidently  on  the  theory  that 
if  he  liad  killed  her  he  would  have  been  guil- 
ty of  manslaughter.  He  pleaded  former  con- 
viction as  his  defense  herein. 

No  complaint  whatever  was  made  of  the 
court's  charge  or  exception  taken  thereto. 
He  requested  two  charges.  In  one  he  re- 
quested the  court  to  charge  the  Jury:  "If 
you  believe  from  the  evidence  tliat  Jennie  Al- 
len was  shot  in  the  same  transaction  in 
which  Rosa  Shavers  [his  wife]  was  shot"  to 
acquit  liim.  The  court  correctly  refused  this 
and  gave  his  only  other  special  charge  in  the 
language  he  asked  it,  wherein  he  told  the 
jury  that  unless  yon  believe  beyond  a  reason- 
able doubt  that  the  shot  that  killed  Jennie 
Allen  was  a  separate  and  distinct  shot  from 
that  shot  that  struck  Bosa  Shavers,  to  ac- 
quit him,  with  a  proviso  to  It  Just  as  he  had 
asked  it 

The  fact  that  appellant  killed  the  child  on 
the  same  occasion  in  which  he  shot  at  his 
wife  would  not  be  the  same  transaction  when 
as  the  proof  shows  the  shot  that  killed  the 
child  was  a  separate  and  distinct  shot  from 
that  which  struck  tils  wife.  The  special 
charge  given  by  the  court  at  his  request  was 
in  effect  submitting  his  plea  of  former  con- 
viction, and  he  got  the  benefit  of  his  plea  by 
this  charge.  Augustine  v.  State,  41  Tex.  Cr. 
R.  59,  52  S.  W.  77,  96  Am.  St  Bep.  766; 
Taylor  v.  State,  41  Tex,  Cr.  R.  664,  55  S.  W. 
961 :  Ashton  T.  SUte,  81  Tex.  Or.  R.  482,  21 
S.  W.  48 ;  Samnds  v.  State,  25  Tex.  App.  638, 
8  S.  W.  656 ;  Keaton  v.  State,  41  Tex.  Or.  R. 
621,  57  S,  W.  1125;  Ford  v.  State,  60  S.  W. 
918;  Harris  v.  State,  50  Tex.  Cr.  R.  411,  97 
S.  W.  704;  Parks  v.  State,  57  Tex.  Cr.  R.  669, 
123  S.  W.  1109;  MlUer  v.  State,  72  S.  W.  866; 
12  Cyc.  289;  Bishop's  New  Grim.  Law,  1061; 
Gunter  r.  State,  111  Ala.  28,  20  Sooth.  632, 
56  Am.  St  Rep.  17. 

The  Judgment  is  affirmed. 


BESEXDEZ  V.   STATE.     (No.   4131.) 

(Court  of  Criminal  Appeals  of  Texas.    June  21, 
1916.) 

1.  Homicide  «=>166,  16G(3)— Evidence— Mo- 
tive. 

In  a  prosecution  for  the  murder  of  his  wife, 
defendant's  statement,  made  oo  her  request  to 
Eign  a  waiver  so  that  she  might  secure  a  di- 
vorce, that  he  would  not  sign  nny  divorce,  and 
that  she  should  be  careful,  because  she  would 
know  what  she  was  going  to  get,  was  admis- 
sible as  bearing  upon  the  relation  of  the  par- 
ties and  the  defendant's  motive. 

lEd.  Note. — ^For  other  cases,  see  Homicide, 
Cent  Dig.  ff  819,  828;  Dec.  Dig.  «=>165, 
166(3).] 

2.  Cbikinai.  liAw  ®=>1091(4)— Biti.  of  Ex- 

CEPTIOWS— StJFFIClENCT. 

A  bill  of  exceptions,  ailing  error  in  ad- 
mitting a  conversation  between  defendant  and 


the  deceased,  relative  to  defendant* k  signing  of 
a  waiver  in  her  divorce  case,  could  not  be  con- 
sidered, where  the  bill  did  not  state  the  conver- 
sation nor  any  facts  in  connection  with  it 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2816.  2831,  2882,  2931- 
2933;  Dec.  Dig.  <3=3lO01(4).] 

3.  Homicide  «=>165— Evidence— Relation  of 

Parties. 
In  a  prosecution  for  the  murder  of  his  wife, 
evidence  that  defendant,  about  two  weeks  before, 
had  gone  to  his  own  house  with  a  policeman  and 
had  taken  his  clothes  away  with  him  was  admis- 
sible as  bearing  upon  the  relation  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  819;   Dec.  Dig.  «=»166.1 

4.  Cbiminai,  Law  «=>1091{4)  —  Biix  of  Ex- 
CBPTiONs— Sttfficienct. 

A  bill  of  exceptions  reciting  that  a  witness 
was  permitted  to  testify  that,  about  two  or 
three  days  after  defendant  bad  taken  his  clothes 
from  his  bouse,  be  stopped  his  wife,  the  deceas- 
ed, and  her  sister,  and  sought  to  have  a  conver- 
sation with  his  wife,  but  which  did  not  state 
the  conversation,  presented  notliing  for  review. 
[Ed.  Note. — B\>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  2816,  2831,  2832,  2931- 
2933;    Dec.  Dig.  «=>1091(4).] 

6.  Cbiuinal  Law  ^=91091(9— STTFracEENCT 
OF  Bill  of  Exceptions— Evidence. 
A  bill  of  exceptions,  reciting  that  defendant's 
witness  stat^  that  in  his  official  capacity,  he 
had  had  a  conversation  with  defendant  before 
the  homicide  or  defendant's  arrest,  that  It  was 
expected  to  show  by  such  witness  that,  a  few 
days  before  the  homicide,  defendant  called  upon 
witness,  a  deputy  sheriff,  and  requested  that  he 
arrest  one  for  coming  to  his  bouse  and  raising 
a  disturbance  and  trying  to  kill  him,  and  that 
he  bad  discovered  such  person  conversing  In  a 
low  tone  with  his  wife  at  a  late  liour  of  the 
night  but  which  did  not  state  the  purpose  in 
offering  such  testimony,  presented  nothing  for 
review. 

[Ed.  Note. — For  other  eases,  see  Oriminal 
Law,  Cent  Dig.  Jg  2810,  2831,  2882;  Dec.  Dig. 
<S=»1091(5).] 

6.  Criuinai.  Law  «s»1091(4)  —  Bnx  of  Bx- 

CEPTIONB— SUFFICIENOT. 
A  bill  of  exceptions,  reciting  that  while 
defendant  was  testifying,  the  state  asked  wheth- 
er he  bad  not  made  repeated  threats  to  kill  his 
wife  and  that  objections  thereto  were  overrul- 
ed, but  not  setting  out  the  answer,  presented 
nothing  for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2816,  2831,  2832,  2931- 
2933 ;   Dec.  Dig.  <8=>1091(4).] 

7.  Cbiminal  Law   ®=>  1091  (4)— Bill  of  Ex- 
ceptions—Stjfficienot — Characteb  of  E)vi- 

DENOB. 

A  bill  of  exceptions,  redUng  that  the  state's 
witness,  in  answer  to  the  prosecuting  attorney, 
said  that  he  bad  been  at  defendant's  house  until 
about  10  o'clock  at  night,  and  that,  over  defend- 
ant's objection,  such  witness  stated  that  he  had 
gone  to  treat  defendant's  wife  who  was  sick, 
without  showing  Its  connection  or  relevancy,  or 
how  the  testimony  eotild  be  harmful,  presented 
nothing  for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2S16,  2831,  2832,  2931-2933 ; 
Dec  Dig.  <S=»1001(4).] 

&   HOMICIDB  «S>250  —   SUFFICIBNOT  OF  EVI- 
DENCE. 

Evidence  in  a  prosecution  for  wife  mnrder 
held  sufficient  to  sustain  a  conviction. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  516-517 ;  Dec.  Dig.  «=»260.] 
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Appeal  from  District  Coort,  Bexar  Goon* 
ty;  W.  8.  Anderson,  Judge. 

Callxtro  Besendez  was  convicted  of  mur- 
der, and  he  appeals.    Aflirmed. 

C.  O.  McDonald,  As&t.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder,  and  girea  99  years  in  the  peni- 
tentiary. 

[1]  A  bill  of  exceptions  recites  that  the 
witness  Barron  was  permitted  to  testify 
that,  about  a  week  prior  to  the  killing,  the 
defendant  had  been  requested  by  the  de- 
ceased to  sign  a  waiver  so  that  she  might 
secure  a  divorce,  and  appellant  at  the  time 
it  was  otCered  objected  because  It  wasr  ir- 
relevant, immaterial,  and  had  no  bearing 
on  or  connection  with  the  crime  with  which 
the  defendant  is  charged,  nor  did  it  tend  to 
establish  a  motive  for  such  a  heinous  crime 
as  that  of  which  the  defendant  was  accused, 
nor  did  it  show  malioa  towards  his  wife. 
These  objections  being  overruled,  the  wit- 
ness stated  defendant  refused  in  the  follow- 
ing language:  "I  will  not  sign  no  divorce, 
but  you  be  careful,  because  you  will  know 
what  you  are  going  to  get"  Thib  statement 
was  admissible.  The  bill  is  hardly  sutScient 
to  present  the  connection  in  which  this  tes- 
timony got  into  the  case  or  why  it  was  inad- 
missible. There  are  no  surroimdlng  facts 
stated  as  to  why  it  was  or  why  it  was  not  ad- 
missible, or  its  bearing  or  want  of  bearing  up- 
on the  issues  of  the  trlaL  It,  however,  does 
apparently  show  on  its  face  that  it  was  ad- 
missible as  bearing  upon  the  relation  of  the 
parties  to  each  other,  they  being  husband 
and  wife,  and  the  divorce  proceedings  about 
which  the  waiver  was  asked.  It  may  have 
furnished  or  assisted  in  furnishing  a  reason 
for  affecting  or  as  having  a  bearing  upon  the 
relations  of  the  wife  to  the  husband,  and  the 
feeling  that  may  have  prompted  him  in  going 
to  her  house  at  night  and  killing  her.  The 
bill  redtes'  that  this  conversation  occurred, 
and  his  refusal  to  sign  the  waiver,  about  a 
week  before  he  killed  his  wife. 

[2]  Tbe  next  bill  recites  that  the  court  er- 
red in  permitting  to  go  to  the  Jury  the  con- 
versation between  defendant  and  the  de- 
ceased relative  to  the  signing  of  the  waiver 
in  her  divorce  case;  and,  at  the  time  it  was 
ottered  appellant  objected,  setting  out  various 
reasons  why  he  objected.  The  conversation 
is  not  stated,  nor  any  of  the  facts  in  connec- 
tion with  it  further  than  that  there  was  a 
conversation.  In  order  to  enable  this  court 
to  intelligently  revise  this  question,  the 
conversation  and  its  relation  to  the  case 
should  have  been  stated. 

[3]  Another  bill  recites  that  the  same  wit- 
ness, over  objection  of  appellant,  was'  permit- 
ted to  testify  that,  about  two  weeks  before 
the  killing,  defoidant  came  to  his  own  house 
with  a  policeman  and  took  his  clothes  away 
with  him,  and  the  conversation  relative  to 


same  -whiA  defendant  had  with  his  wife. 
The  defendant,  at  the  time  It  was  offered, 
objected.  There  is  nothing  stated  that  shows 
how  this  affected  the  cam  before  the  Jury 
or  could  have  done  bo.  It  was  admlsaible  to 
show  that  be  went  to  his  house  Just  prior  to 
the  killing  and  took  his  clothes  away  from 
home.  From  this  it  might  be  Inferred  there 
was  a  separation  between  ttie  patties,  at 
least  showing  that  they  were  not  then  liv- 
ing together.  The  amversatlon  that  occurred 
at  the  time  may  have  been  admissible  or  It 
may  not  have  been. 

[4]  Another  bill  recites  the  same  witness, 
Barron,  was  permitted  to  testify  that,  about 
two  or  three  days  after  defendant  had 
gotten  hla  clothes  from  his  house,  defendant 
stopped  his  wife,  the  deceased,  and  her  sis- 
ter, as  they  were  coming  to  town,  and  sought 
to  have  a  conversation  With  his  wife.  Vari- 
ous objections  were  urged.  The  conversation 
la  not  stated,  and  we  cannot  review  the  mat- 
ter. 

[6]  Another  bill  recites  the  defendant  plac- 
ed a  witness  named  Diaz  on  the  stand,  and 
propotmded  to  him  the  following  question: 
"Prior  to  his,  the  defendant's,  arrest,  and 
prior  to  this  killing,  or  homicide,  did  you 
have  a  conversation  vrlth  him,  the  defend- 
antr'     The  witness  replied,  "I  did."     The 
witness  was  then  asked:    "In  your  official 
capacity?"     To  which  the  v^tness  replied: 
"Tes,  sir."    Then  the  witness  was  asked: 
"What  was  It?"    The  state  objected  for  vari- 
ous reasons.     The  bill  then  recites  that  It 
was  expected  to  elicit  from  the  vrltness  the 
statement  that,  a  few  days  prior  to  the  al- 
leged homicide,  the  defendant  called  upon 
the  witness  in  his  oflScIal  capacity  as  deputy 
sheriff  of  Bexar  county,  and  requested  that 
he  arrest  one  Rodriguez,  a  musician,  for  com- 
ing to  his  house,  or  in  front  of  his  house, 
and  raising  a  disturbance  and  trying  to  kill 
him,  and  that  the  said  Rodriguez  was  caught 
at  the  gate  talking  in  a  very  low  tone  at  a 
very  late  hour  at  night  with  his,  defendant's, 
wife.    The  purpose  of  offering  this  testimony 
is  not  stated.    The  object  and  purpose,  how- 
ever, should  be  stated  in  a  bill  of  excep- 
tions,  unless  such   purpose  is   manifest   or 
obvious,  where  testimony  has  been  rejected 
when  offered  by  the  defendant.    Just  what 
the  purpose  was  in  offering  it  would  be  but 
Inference,  as  defendant  stated  no  reason  'why 
he  offered  the  testimony. 

[(]  Another  bill  recites  that,  whUe  the  de- 
fendant was  testifying,  the  state  asked  him 
the  following  question:  "Hadn't  you  made 
repeated  threats  to  kill  your  wife  prior  to 
that  time?"  Objections  were  urged  to  this, 
which  were  overruled.  The  answer  of  the 
witness,  however,  is  not  set  out  in  the  bill. 
It  simply  recites  that  the  question  was  asked. 
Whether  he  answered  that  he  had  made  or 
bad  not  made  tbe  threats  is  not  shown. 

[7]  Another  bill  recites  that,  while  the 
state's  witness  Moran  was  testifyins.  the 
prosecuting  attorney  asked  him  tbe  foUcwlns 
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qaesUons:  "V^vn  yon  *t  taer  (th«  deceas- 
ed's) boose  prior  to  her  death  f  The  witnesB 
responded:  "I  stayed  there  until  10  o'clock 
that  night."  The  wltnesa  was  then  aaked: 
"State  what  yon  were  doing  at  her  hoosa 
that  nlgbt"  To  this  defendant  objected  be- 
canse  It  was  Immaterial  and  Irrelevant.  The 
court  overtnled  the  objection,  and  the  wit- 
ness anawared:  "I  Jnst  went  to  doctor  that 
lady  that  night;  she  was  a  little  sick." 
What  connection  this  had  with  the  case,  or 
Its  relenuocy,  la  not  shown  by  the  bill  of 
exceptlans,  nor  are  any  of  the  facts  set  ont 
to  show  or  Indicate  why  the  testimony  could 
possibly  be  bnrtfnL  In  tbe  absence  of  this 
character  vt  showing,  the  bill  wlU  not  be  re- 
viewed. 

[S]  Tbeae  ooTer  the  qoeatlons  raised  by  the 
record,  and  none  of  ttiem  show  any  reason 
why  the  Judgment  sbonld  be  reversed.    The 
evidence  is  ample  to  sustain  tbe  rerdlct  of 
the  jury.    The  appellant  was  the  second  hus- 
band of  tbe  deceased,  her  prior  husband  hav- 
ing died.    He  bad  been  married  to  her  about 
fonr  years,  his  wife  being  tbe  mother  of  a 
couple  of  children  at  the  time  be  married 
her.     There  came  no  children  from  the  sec- 
ond   marriage.     Dissensions  arose   between 
tbem  with  reference  to  tbe  children,  and  ap- 
pellant did  not  seem  to  contribute  anything 
particularly  to  tbe  support  of  tbe  family. 
But,    be  that  as  It  may,  these  dissensions 
reached  a  culmination  a  short  time  b^ore  the 
homicide  and  It  aeems  deceased  broaght  suit 
for   a   dlYorce,  Wbldi  appellant  refused  to 
sign,  making  the  qnallfiled  threat  as  set  out 
In  one  of  tbe  Ulls  of  exception  above  stated. 
Prior  to  the  homldde,  appellant  had  gone 
to  their  borne  accompanied  by  an  officer,  bad 
obtained  bis  clothes,  and  carried  them  away. 
On  tbe  night  of  the  homldde  be  went  to 
the  house  where  deceased  and  her  children 
were   living,  entered  the  bouse,  and  killed 
tbe  deceased  by  stabbing  ber  with  a  knife. 
The  sister  of  deceased,  Eufracla  Barron,  was 
an  eyewitness  to  the  matter.    Deceased  seem- 
ed not  to  have  been  well  that  night,  and  one 
of   tbe   witnesses  who  testified  In  the  ease 
bad  been  at  her  house  administering  to  ber 
wants  nntll  about  10  o'clock,  when  she  left 
Along    near  midnight,   appellant  came  and 
called    the  deceased.     Her  sister,   Enfrada 
Barron,  testlfled  to  witnessing  the  transac- 
tion,   giving  details  as   to  the  transaction. 
We  think  tbe  testimony  sustains  the  verdict 
The  appellant  testlfled  in  his  own  behalf.    Ete 
says  h.e  went  to  the  bouse  that  night  and, 
when  ontslde  of  the  house,  he  heard  a  con- 
versation In  a  low  tone  of  voice,  and  thought 
he  heard  somebody  kissing  his  wife,  and  he 
went  In  the  house  to  see  about  that  and  a 
man    ran   out,  and,  In  striking  at  what  be 
thoaght  was  tbe  man,  he  happened  to  strike 
bis  vtite.    This  was  bia  side  of  the  case.    The 
jury  evidently  did  not  believe  It ;  they  could 
have  believed  his  story  had  they  seen  prop- 


er to  do  M>,  bnt  tbey  discarded  it  and  there 
Is  no  reason  why  this  court  should  disturb 
their  finding  under  the  facta  of  this  case. 
Tbe  judgment  therefore,  wlU  be  afSrmed. 


DB  LEON  V.  STATE.     (No. 


4127.) 
Jmie  21, 


(Court  of  Criminal  Appeals  of  Texas. 
1816.) 

CannNAi,   Law    «=9l007(8)— Afpbai/— State- 

Vknt  or  Facts. 
The  grounds  of  the  motion  for  a  new  trial, 
in  the  absence  of  a  statement  of  facts,  cannot  be 
considered. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2947;  Dec.  Dig.  <s=>1097(6).] 

Ai^teal  flrom  District  Court  El  Paso  Coun- 
ty;  W.  D.  Howe,  Special  Judge. 

Mateo  De  Leon  was  convicted  of  hog  theft 
and  be  appeals.    Affirmed. 

0.  C.  McDonald,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  J.    Appellant  was  cravlcted 

of  hog  theft,  bis  punishment  being  assessed 
at  two  years'  confinement  In  the  penitentiary. 

Tbe  record  contains  neither  a  statement 
of  facta  nor  bill  of  exceptions.  Tbe  grounds 
of  the  motion  for  new  trial.  In  the  absence 
of  the  statement  of  facta,  cannot  be  consid- 
ered, and  some  of  them  set  forth  matters 
which  could  not  be  reviewed  In  the  absence 
of  bill  of  exceptions. 

The  Judgment  on  tbe  record  as  presented 
will  therefore  be  affirmed. 


WEBB  V.  STATE. 


(Court  of  Criminal  Appeals  of  Texas, 
1916.) 


(No.  4006.) 

Jnne  14, 


1.  Cbiuinai.  Law  «=9369(8)— EvinKiTOK— Oth- 
KB  Oftenses— Rape. 

In  trial  for  assault  to  rape,  evidence  of  oth- 
er offenses  against  the  prosecutrix  committed  at 
about  the  same  time  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  822,  823;  Dec.  Dig.  «8=s> 
369(8).] 

2.  Rape  4=>44  —  Evidence  —  SooiAi.  Reia- 
■noNS. 

In  a  prosecution  for  assault  to  rape,  evi- 
dence of  no  change  in  social  relationships  be- 
tween family  of  defendant  and  family  of  prosecu- 
trix after  the  family  of  the  latter  had  notice  of 
the  alleged  assaults  is  admissible,  to  be  consider- 
ed in  determining  whether  any  assault  was 
made,  and  its  consideration  sbouid  not  be  limited 
to  impeach  members  of  prosecutrix's  family,  ex- 
cept where  such  testimony  amounted  only  to  im- 
peachment. 

[Ed.  Note.— For  other  cases,  see  Rape.  Cent. 
Dig.  §  eS;  Dec.  Dig.  <S=»44.] 

3.  Cbiuinal  Law  ®=>3e9(l)— Evidence— Ad- 
MissiBiLiTT— Othek  Offenses. 

In  a  criminal  prosecution,  evidence  of  other 
offenses,  or  offenses  of  a  like  nature,  are  as  a 
rule  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  g  822;  Dec.  Dig.  (gasSeBa).]  , 

Jay 
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4.  Obhohai.  La.w  <»=9371(1)— Evidbwcj:— Ad- 
lassiBiLiTT— Otheb  Offekbks. 

In  a  criminal  prosecution,  where  Intent  is 
an  element,  anj]  there  is  testimony  tending  to 
show  that  an  act  otherwise  illegal  was  commit- 
ted with  innocent  intent,  evidence  of  other  of- 
fenses of  like  nature  are  admissible  'on  the  ques- 
tion of  intent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  830,  831;  Dec.  Dig.  «=» 
371(1).] 

5.  CKiMiNAii  Law  <s=371(9)—Evidewob— Oth- 
eb Offenses— Assault  to  Rape. 

In  a  prosecution  for  assaolt  to  rape,  evi- 
dence of  other  similar  offenses  against  other  per- 
sons than  prosecutrix  are  admissible  on  the  ques- 
tion of  intent,  where  defendant's  testimony  tends 
to  show  that  his  otherwise  illegal  acts  were 
without  wrongful  intent. 

[Ed.  Note.— B'or  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  830,  831;  Dec.  Dig.  «=> 
371(9).] 

6.  Uape  «s>16(5)— Assault  to  Rafb— Fbiulb 
Under  Age  of  Consent— Force, 

Where  a  man  takes  hold  of  a  girl  under  16 
years  of  age  and  handles  her  in  such  manner  as 
to  show  a  present  intent  on  his  part  to  have 
sexual  intercourse  with  her,  he  is  guilty  of  as- 
sault with  intent  to  rape;  proof  of  defendant's 
intention  to  use  whatever  force  was  necessary 
to  obtain  sexual  intercourse  being  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  §  17;  Dec.  Dig.  <g=»16(6).] 

7.  Rape  <&=559(23)  —  Insteuctions  —  Aoqea- 
VATER  Assault. 

In  a  prosecution  for  assault  to  rape,  an  in- 
struction on  aggravated  assault  is  proper,  whore 
there  is  the  evidence  tending  to  show  that  de- 
fendant's acts  towards  prosecutrix  were  without 
intent  to  rape. 

[Ed.  Note.— For  other  cases;  see  Rape,  (Sent 
Dig.  I  99;   Dec.  Dig.  <e=s>59(23).] 

8.  Cbiminai.  Law  *=»673(5)— Kapb— Iwoteuo- 
TtoNS  Limiting  Evidence— Intent— Otheb 
Otfsnseb. 

In  a  prosecution  for  assault  to  rape,  the 
jur:F  should  be  instructed  that  evidence  of  other 
similar  offenses  against  prosecutrix  should  be 
considered  only  to  determine  defendant's  inten- 
tion to  have  sexual  intercourse  with  her  at  the 
time  of  the  assault  for  which  he  is  on  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  1876;   Dec.  Dig.  «=>673(5).] 

9.  Criminal  Law  <e=>673(5)— Rape— Instruc- 
tions LntrriNO  Evidence— Other  Offer* 

E»— iNTBNT. 

In  a  prosecution  for  assault  to  rape,  the  Juqr 
should  bo  charged  that  evidence  of  other  offenses 
may  be  considered  in  determining  whether  de- 
fendant intended  to  have  sexual  intercourse  with 
prosecutrix,  not  whether  be  attempted  to  have 
such  intercourse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1876;  Dec.  Dig.  <8=»e73(5).] 

Api)ea!  from  District  Court,  Cnllalian  Coun- 
ty;   Thomas  L.  Blanton,  Judge. 

Louis  Webb  was  convicted  of  assault  to 
rape,  and  Ite  appeals.     Beversed. 

Scott  &  Brelsford,  of  Eastland,  and  W.  P. 
Mabatfey,  of  Abilene,  for  appellant  O.  0. 
McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

PRBNDERGAST,  P.  J.  This  is  an  appeal 
from  a  conviction  for  an  assault  to  rape  a 
girl  under  15  years  of  age.     We  will  not 


state  fnlly  nor  dlscoss  the  testtmony,  in  view 
of  the  fact  that  the  case  moat  be  reversed. 
Neither  will  It  be  necessary  to  dlscnss  the 
several  biUs  ot  exceptions  as  to  the  Intro- 
duction of  testimony  and  other  matters. 
Some  of  these  bills  are  extremely  lengthy. 
Nearly  all  are  explained  and  qualified  by  the 
Judge.  However  what  we  say  will  embrace 
all  the  matters  raised,  so  as  to  be  a  guide  for 
another  trial. 

[1]  In  trials  for  this  character  of  offense, 
other  acts  upon  her  than  the  one  upon  which 
the  prosecution  is  based,  occurring  along 
about  the  same  time,  are  admissible,  under 
the  case  of  Battles  v.  State,  63  Tex.  Cr.  R. 
147, 140  S.  W.  783,  and  tliat  line  of  decisions 
following  it  Therefore  the  testimony  of  the 
assaulted  girl,  wherein  she  testified  to  an 
assault  upon  her  at  a  gin  and  also  in  the 
pasture,  were  admissible. 

[2]  It  was  shown  that  the  families  of  both 
appellant  and  the  alleged  assaulted  girl, 
Thelma  Parish,  lived  in  the  same  town  Just 
across  the  street  from  one  another,  both 
families  tiavlng  children,  girls  and  boys,  and 
that  the  fbmiUes  had  for  years  been  inti- 
mate and  frequent  visitors,  one  to  the  other. 
Appellant  claimed  that  after  the  alleged  re- 
pented assaults  upon  Theimn,  and  notice 
tbereof  to  her  mother  and  other  members  of 
her  family,  the  social  relationship  between 
the  respective  families,  including  the  father 
and  mother  and  aU  the  children  of  each,  ««- 
tinned  somewhat  the  same  as  before  said 
claimed  assaults.  We  think  such  testimony 
was  admissible  to  enable  the  jury  to  detei^ 
mine  whether  or  not  the  alleged  assault  had 
occurred,  and  it  was  improper  for  the  court 
to  limit  the  lury  to  the  consideration  of  sndi 
testimony  solely  for  the  purpose  of  Impeach- 
ing the  mother  or  other  members  of  the  family 
of  Thelma.  Of  course.  If  some  particular  por- 
tion of  such  testimony  amouLted  only  to  a 
specific  Impeachment  of  some  given  fact,  bj 
other  witnesses,  then  it  would  be  proper  in 
those  particulars  for  the  court  to  restrict 
such  testimony  for  impeachment  alone;  but 
otherwise  It  "would  be  improper  to  restrict 
such  consideration  for  that  purposa  It  could 
be  considered  by  the  Jury  to  determine  the 
credibility  and  weight  to  be  given  to  the  re- 
spective witnesses,  and  would  be  embraced 
under  that  general  charge  of  the  court,  that 
the  jury  are  the  Judges  of  the  credibility  of 
the  witnesses,  etc.,  and  should  not  be  other- 
wise restricted,  as  stated. 

[3,  4]  The  rule  In  this  state  Is  well  estab- 
lished that  ordinarily  other  offenses,  or  of- 
fenses of  a  like  nature,  cannot  be  introduced 
in  evidence  against  an  accused  unless  In  <xr- 
tain  contingencies.  Among  them  Is  the  <iue$- 
tion  of  the  Intent  of  the  accused,  In  which 
Instance  an  exception  to  the  rule  is  as  well 
established  as  the  rule  itself,  to  tlie  effect 
that  when  Intent  is  an  element  of  the  offense, 
and  the  testimony  of  an  accused,  <^  other 
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testlmooy,  ahoifld  tend  to  abow  that  an  act 
otberwlae  Illegal  was  committed  without  any 
Intent  to  comoklt  the  offense  charged,  then 
sach  other  like  acts  can  be  proven  for  the 
purpose  ot  showing  the  intent  of  aocosed. 

[t]  Appellant  did  not  testify.  It  Is  nn- 
necessary  for  as  to  determine  now  whether  or 
not  the  question  of  what  the  girl  testified  he 
did  was  with  an  Innocent  Intention  or  not. 
if  on  another  tital  he  should  testify  and 
dalm  sncta  Innocoit  Intent,  or  otherwise  he 
should  make  such  contention,  then  such  oth- 
er acts  would  be  admissible.  On  the  other 
hand.  If  no  such  Issue  Is  raised  by  the  testi- 
mony offered  In  behalf  of  appellant,  the  tes- 
timony would  not  be  admissible.  We  say 
this  In  view  of  the  testimony  of  the  girl  Nel- 
lie Horn.  Her  testimony  may  or  may  not  be 
admissible  under  the  theories  we  have  Just 
above  stated.  If  admissible  and  attacked  &B 
she  was,  then  the  testimony  of  Dr.  Bettes  and 
Newt  Mahaney  would  be  admissible  to  sup- 
port her ;  but,  if  It  should  develop  that  her 
testimony  on  another  trial  Is  Inadmissible, 
then,  of  course,  that  of  Dr.  Bettes  and  Ma- 
haney would  also  be  Inadmissible,  The  rules 
of  law  applicable  to  such  matters  are  clearly 
laid  down  In  Gray  v.  State,  178  S.  W.  337, 
and  many  other  cases.  What  we  have  said 
as  to  the  testimony  of  Bettes  and  Mahaney 
applies  also  to  the  testimony  of  Nellie  Horn 
shown  by  appellant's  fourth  bill  of  exceptlona 

[I]  It  is  now  considered  the  settled  doc- 
trine of  this  court  that  If  a  man  take  hold  of 
a  girl  under  15  years  of  age  and  handle  her 
in  such  manner  as  under  the  circumstances  to 
sbow  a  present  Intent  oa  Ids  part  to  liave 
cexnal  Intercourse  with  her,  with  her  con- 
sent or  without  It,  he  would  be  guilty  of  an 
assault  with  intent  to  rape.  It  Is  not  neces- 
sary that  other  force  should  be  used,  Uke  it 
would  be  if  the  woman  was  more  tlian  16 
years  of  age.  This  is  settled  by  such  cases 
as  Hlghtower  v.  State,  65  Teoc  Gr.  R.  323, 148 
&  W.  1168,  Gromeans  v.  State,  69  Tex.  Or.  R. 
611,  129  S.  W.  1129,  Love  v.  SUte,  68  Tex.  Or. 
B.  228, 150  S.  W.  920,  Collins  v.  State,  66  Tex. 
Cr.  B.  602,  148  8.  W.  1065,  Duckett  v.  State, 
68  Tex,  Or.  E.  331,  160  S.  W.  1177,  Croomes 
V.  State,  40  Tex.  Cr.  B.  672,  61  S.  W.  924,  63 
S.  W.  882,  and  other  cases.  This  case  was 
tried  by  the  lower  court  on  the  law  as  thus 
laid  down.  We  regard  the  doctrine  as  so  well 
established  as  to  need  no  further  discussion. 
The  ai>pellant,  Iwth  in  his  attack  on  the 
court's  diarga  and  in  special  charges  re- 
quested, contended  the  reverse,  and  that  it 
was  necessary  to  show  such  force  as  to  show 
that  a  man  intended  to  have  sexual  Inter- 
course and  to  use  whatever  force  was  neces- 
sary to  accomplish  It.  Therefore,  all  of  his 
attadc  on  the  court's  charge  on  his  theory  Is 
not  the  law,  and  his  special  charges  on  the 
same  tlieory  were  correctly  refused. 

[7]  "We  ate  also  of  the  opinion  that  the  evl- 
dmce  in  tbla  case  did  not  raise  the  question 


of  aggravated  assault  and  that  the  court  com- 
mitted no  error  In  not  submitting  such  an  Is- 
sue to  the  jury.  Of  course,  on  another  trial. 
If  It  should  develop,  as  stated  above,  that  the 
appellant  should  testify,  or  Introduce  other 
testimony,  tending  to  show  that  his  intention 
was  not  that  of  having  sexual  Intercourse 
with  the  girl,  but  some  other  Intent,  then  it 
would  be  necessary  for  the  court  to  submit 
the  Issue  of  aggravated  assault 

[t,  I]  There  is  one  other  question  we  tliink 
it  necessary  to  mention.  In  the  event  the 
testimony  of  Nellie  Horn  should  be  admitted 
upon  another  trial,  then  It  would  be  proper 
for  the  court  to  limit  tbe  Jury  to  the  consid- 
eration of  her  testimony  and  that  also  of 
Tbelma  as  to  the  claimed  assaults  at  the 
gin  and  in  the  pasture,  for  the  purpose  alone 
of  showing,  or  tending  to  show,  whether  or 
not  appellant's  intention  was  to  have  sexual 
Intercourse  with  Thelma  at  the  time  be  com- 
mitted the  alleged  assault  upon  her  in  the 
kitchen.  It  seems  tbe  court  so  limited  by 
oral  instruction  to  the  Jury  that  testimony 
when  It  was  admitted,  but  when  he  charged 
the  Jury  In  his  main  charge,  he  told  them 
in  effect  that  they  could  consider  all  that 
testimony  "in  determining  whether  defend- 
ant did  in  fact  attempt  to  have  sexual  Inter- 
course with  said  Thelma."  This  charge  must, 
of  course,  be  corrected  on  another  trial.  The 
evidence,  If  admissible,  was  not  for  the  Jury 
to  determine  whether  appellant  attempted 
to  have  sexual  Intercourse  with'  her,  but 
whether  or  not  It  was  his  Intent  to  do  so. 

For  the  errors  pointed  out,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


BLOSS  T.  STATUE.    (No.  4109.) 

(Court  ot  Criminal  Appeals  of  Texas.    June  7, 
1916.) 

Cbhorai.   Law   «=»1181(4)— AppeaI/— Cana- 
NAL  Pbosecution— Recognizanc*. 
Where  accused,  after  conviction,  instead  of 

entering  into  a  recognizance,   gives  an  appeal 

bond  and  is  released  from  custody,  hi«  appeal 

will  be  dismissed. 
[Ed.    Note.— For   other    cases,    see    Criminal 

Law,   Cent.    Dig.    S§   2974,   2976.   2977;    Dec. 

IMg.  <8=>1131(4).] 

Appeal  from  District  Court,  Eastland  Coun- 
ty;  Thomas  L.  Blanton,  Judge. 

Edward  BlosB  was  convicted  of  pandering, 
and  appeals.    Dismissed. 

O.  O.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
the  offense  of  pandering,  and  his  punishment 
assessed  at  five  years'  confinement  in  the 
state  penitentiary. 

The  record  contains  no  bills  of  exception, 
and  no  statement  ot  facts  accompanies  the 
transcript 
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der  socb  drcumstancee  there  la  no  quesUoa  iettiofiiao,  caasiog  appelloes  damage  In  the 


presented  we  can  review. 

It  Is  further  made  to  appear  that  while 
the  court  was  in  session,  appellant,  instead  of 
entering  into  a  recognizance,  gave  an  appeal 
bond  and  was  released  from  custody.  Con- 
sequently, the  state's  motion  to  dismiss  the 
appeal  must  be  sustained. 

The  appeal  Is  dismissed. 


SAN  ANTONIO  ft  A.  P.  RT.  CO.  v.  JACK- 
SON ft  ALLEN.     (No.  6688.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jane  7,  1916.     Rehearing  Denied 

Jane  21,  1916.) 

1.  CiLBBiEits  <3=»228(3)  —  Oabbiagk  or  Live 
Stock— Action— EvinEifOB—LiuiTATion    or 

LlABUJTT. 

ITttder  the  provisions  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  arts.  708,  731,  fixing  the  lia- 
bility of  carriers  as  it  exists  at  common  law, 
and  making  void  any  special  agreement  to  the 
contrary,  all  portions  of  a  shipping  contract  re- 
lating to  the  reciprocal  rights  and  duties  of  the 
parties  are  inadmissible  in  an  action  for  dam- 
ages to  shipment  of  live  stock. 

[Ed.  Note. — For  other  cases,  see  Carriws, 
(Tent.  Dig.  i  960;   Dec.  Dig.  228(3).] 

2.  Cabbubb  <8=9228(1)  —  Cabriaox  or  Live 
Stock— Action— Pbksumption. 

Where  a  carrier  accepts  uninjured  cattle  for 
shipment  and  delivers  them  injured,  its  negli- 
gence is  presumed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
C^ent.  Dig.  g|  957,  958;  Deo.  Dig.  «=>228(1).] 

8.  Cabbiebs  «=3228(5)  —  Cabbiaok  or  Live 

Stock— Action— PBE8UMPTI0K. 
In  such  case  nonliability  of  the  carrier  be- 
cause of  negligence  of  the  shipper  was  not  es- 
tablished by  mere  proof  that  the  cattle  when 
shipped  were  securely  tied  by  the  shipper,  and 
while  in  the  exclusive  charge  of  the  carrier  be- 
came untied,  since  this  did  not  show  negligence 
of  shipper,  and,  if  it  had,  there  was  no  proof 
that  such  negligence  caused  the  damage. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  960;   Dec.  Dig.  «=>22S(5).] 

Appeal  from  CSaldwell  County  Court ;  J.  T. 
Ellis,  Judge. 

Action  by  Jackson  &  Allen  against  the  San 
Antonio  &■  Aransas  Pass  Railway  Company. 
Front  a  judgment  for  plaintiffs,  defendant 
appeaisi.    Affirmed. 

Boyle  ft  Storey,  of  San  Antonio,  and  Jeff- 
rey, Jeffrey  ft  Fielder,  of  Lockhart,  for  ap- 
pellant. A.  E.  Holland,  of  Lnling,  for  ap- 
pellees. 

SWEARINGEN,  J.  On  October  81,  1914, 
appellees  filed  a  petition  against  appellant, 
alleging  substantially  that  appellant  was  a 
common  carrier  for  hire,  and  that  on  the  13th 
day  of  March,  1914,  appellees  intrusted  to  aiv 
pellant  36  head  of  cattle  for  transportation 
from.  Lullng,  Tex.,  to  Ft  Worth,  Tex. ;  that 
the  cattle  were  in  good  and  merchantable  con- 
dition when  delivered  to  and  accepted  by  ap- 
pellant; that  through  the  negligence  of  appel- 
lant the  cattle  were  Injured  and  some  of 
tliem  killed  before  redelivery  to  appellees  at 


sum  of  $241. 

Appellant  denied  that  it  transported  the 
cattle;  denied  that  it  neg^gently  handled  the 
cattU;  but  averred  tb&t  it  tran^orted  the 
cattle  with  care  and  prudence,  and  averred 
that  the  cattle  were  received  by  it,  and  that 
it  transported  them  under  a  written  contract 
between  It  and  appellees,  and  that  this  con- 
tract, prescribed  the  respective  dr.ties,  rights, 
liabilities,  and  obligations  of  both  appellees 
and  appellant  in  regard  to  transportation  of 
the  cattle ;  that  appellees  failed  to  load  and 
care  for  said  cattle  while  in  transit,  which 
fnilure  was  the  proximate  (sause  of  the  in- 
Jury  ;  that  appellees  failed  to  securely  fasten 
said  cattle  in  the  car  while  In  transit  and 
this  caused  the  Injury;  that  this  afalpment 
was  a  mixed  car  of  live  stock,  and  tliat  drcn- 
lar  No.  4442,  adopted  by  the  Railroad  Com- 
mission, made  It  the  dnty  of  the  aniieUant  to 
require  the  appellees  to  secnrety  tie  each  bnll; 
that  appellees  did  not  tie  die  bulla  securely 
and  this  caused  the  Injury ;  that  appellees  as- 
sumed all  risks  of  transporting  the  cattle 
which  resulted  from  pn^wr  vices,  natural 
propensities,  and  Inherent  natures  of  the  cat- 
tle. Further,  appellant  answered  that  it  was 
the  duty  of  appellees  to  secuiely  tie  the  bulla 
8htK>ed;  that  appellees  attraapted  to  tie  the 
bulls  securely,  bat  that  the  balls  got  loose 
from  their  fastenings;  and  that  it  was  ap- 
p^ees'  failure  to  securely  tie  the  bulls  tliat 
caused  the  damage. 

In  the  first  supplemental  au>wer  appellant 
avers  that  the  car  contained  dangerous  and 
yidous  animals  which  weie  not  properly  or 
secuitiy  tied,  and  that  the  injuries  and  dam- 
ages were  caused  by  appellees'  faUnre  to  se- 
curely tie  the  bulls,  which  by  their  vicious 
acts  and  natnral  propensities  caused  all  the 

ilBntmgP- 

Spedal  issnes  were  submitted  to  and  an- 
swered by  the  jury.  The  trial  court  rendered 
judgment  in  accordance  with  the  Jury's  an- 
swer against  appellant  for  $205.76. 

The  facts  are  that  36  head  of  mixed  cat- 
tle, including  bulls  and  cows,  were  delivered 
to  appellant  at  Lullng  for  transportation  to 
Ft.  Worth.  They  were  in  good  condition 
when  loaded.  Appellees  tied  the  bulls  secure- 
ly in  the  car  as  required  by  that  agent  of 
appellant,  whose  duty  it  was  to  inspect  the 
loading  and  tying.  The  cattle,  as  loaded  and 
tied,  were  accepted  by  appellant  and  trans- 
ported. Upon  redelivery  at  destination  sev- 
eral cows  were  dead  and  others  crippled. 
At  Yoakum,  an  Intermediate  point,  the  agents 
of  appellant  discovered  that  the  bulls  were 
loose,  five  cows  were  down,  three  of  them 
dead,  and  two  of  them  died  a  few  hours  later. 
The  bulls  were  riding  the  cows.  Appellees 
did  not  accompany  the  shipment. 

[1]  The  first  error  assigned  is  that  ttie  trial 
oourt  erred  in  excluding  from  the  jury  that 
portion  of  the  contract  relating  to  the  redpi 
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cal  rights,  duties,  obligations,  and  liabilities 
of  appellant  and  appellees  tn  their  capacities 
as  common  carrier  and  shlppem,  respectively. 
The  conrt  offered  to  admit  all  other  portions 
of  the  contract,  which  appellant  dedlned. 
The  court  very  properly  excluded  the  con- 
tract; for  the  stAtnte,  and  not  contracts,  te- 
es the  liability  of  carriers  as  It  exists  at  com- 
mon law.  Any  contract  which  limits  or  re- 
stricts this  liability  Is  invalid.  This  has  been 
the  law  since  1863.  Paschal's  Digest  contains 
the  statute.  P.  D.  452.  It  Is  now,  and  has 
been  contlntiously,  the  law  of  Texas.  Many 
decisions  have  construed  the  statute  and  an- 
nounced such  to  be  the  law  so  clearly  and 
unequivocally  that  none  should  mistake  It. 
Railway  v.  Trawlck,  68  Tex.  314,  4  S.  W.  567, 
2  Am.  St.  Rep.  494;  Railway  v.  fiarris,  67 
Tex.  166,  2  S.  Vf.  574 ;  Vernon's  Sayles*  Civ. 
Stat  art  708;  Vernon's  Sayles'  Civ.  Stat, 
art.  731.    The  first  assignment  Is  overruled. 

[2]  Appellant's  second  assignment  urges 
that  the  court  erred  In  refusing  to  i)erempto- 
rily  Instruct  the  Jury,  for  the  reason,  as  ap- 
pears In  Its  propositions,  that  appellees  failed 
to  prove  the  alleged  negligence  of  appellant 
The  court  should  not  have  given  the  peremp- 
tory Instruction.  The  appellant  is  liable  as 
an  Insurer,  even  though  no  negligence  Is  af- 
firmatively shown.  Negligence  of  the  carrier 
onder  the  facts  as  alleged  and  proven  In  this 
case  wIU  be  presumed.  Railway  v.  Powers, 
117  S.  W.  459,  and  many  cases  dted  on  page 
461;  Railway  v.  Drahn,  157  S.  W.  282.  Ap- 
pellant's counsel  In  their  brief  emphatically 
state  that: 

"The  whole  question  in  this  case  (the  case  at 
bar)  is  whether  plaintiffs  (appellees)  are  required 
to  prove  their  allefiations  or  nerligence."  (Ap- 
pellant's Brief,  p.  13.) 

The  statement  Is  correct,  and  the  question 
has  been  positively  decided  against  appellant 
time  and  time  again.  See  the  Powers  and 
Drahn  C&aea,  above  cited,  the  many  cases 
cited  therein,  and  the  many  cases  citing  them. 

[3]  By  the  third  assignment  appellant  an- 
nounces the  strange  doctrine  that  because  the 
Jury  fotmd  the  bulls  were  securely  tied  by 
the  Shipper  when  acc^ted  by  the  carrier,  but 
were  not  tied  hours  later  while  In  the  ex- 
clusive care  of  the  carrier,  and  because  the 
Jury  said  it  did  not  know  how  the  bulls  be- 
came untied,  therefore  the  court  should  have 
entered  Judgaient  for  the  defendant  The 
only  escape  from  liability  by  appellant,  after 
accepting  the  cattle  for  transportation,  was 
to  prove  afllrmatlTely  that  the  Injury  was 
doe  to  the  negUgenoe  of  the  shipper,  which 
permitted  the  bulls  by  their  vldousness  to 
inflict  the  injury.  That  the  bulls  got  loose 
after  b^ng  tied  does  not  of  Itself  prove  neg- 
ligence of  the  dtlpper.  Neteh»  does  the  fact 
that  the  Jnrf  did  not  know  how  the  bulls  got 
loose.  To  help  appellant,  the  Jury  must  have 
found  tliat  the  bulls  got  loose  through  the 
negligence  of  the  shlpiwr.  Then,  again,  even 
if  the  bulls  got  loose  through  the  negligence 


of  the  shipper.  It  was  further  necessary  for 
the  Jury  to  find  specially  In  the  afllrmatlve 
this  Issue:  Was  the  Injury  caused  by  vl- 
dousness of  the  bulls?  This  Issue  was  not 
submitted  to  the  Jury  by  the  court  In  its 
main  charge.  Appellant  did  not  object  to 
the  main  charge.  Appellant  requested  spe- 
cial Issues,  all  of  which  were  given,  but  this 
issue  was  not  requested.  It  must  therefore 
be  considered  by  this  court  that  appellant 
waived  the  submission  of  that  issue,  and 
that  the  court  found  upon  it  adversely  to  ap- 
pellant ;  In  other  words,  we  must  consider 
that  the  conrt  properly  found  that  the  cat- 
tle were  not  injured  by  the  vldousness  of 
the  bulls.  The  evidence  warranted  such  a 
finding.  Vernon's  Sayles'  Stats,  art  1085. 
The  third  assignment  Is  overruled. 

The  fourth,  fifth,  sixth,  and  seventh  as- 
signments present  arguments  upon  the  evi- 
dence which  were  probably  appropriate  and 
pertinent  arguments  for  the  Jury  and  were 
no  doubt  nnavalllngly  made  to  it  Howeror, 
if  relevant  even  in  a  discussion  to  the  jury, 
they  present  no  question  that  would  author- 
ize this  court  to  reverse  the  Judgment  herein. 
The  fourth,  fifth,  sixth,  and  seventh  assign- 
ments are  accordingly  overruled. 

Appellant's  eighth  assignment  complains 
that  the  Jury  had  no  evidence  upon  which  to 
find  that  appellant  handled  the  shipment  In- 
volved herein  carelessly  and  negligently. 

Under  the  facts  of  this  case.  It  was  not 
even  necessary  for  the  Jury  to  have  that  or 
a  similar  Issue  submitted  to  them,  as  it  was 
unnecessary  to  prove  specifically  negligence. 
The  court  was  authorized,  under  the  facte  of 
this  case,  to  presume  negligence  on  the  part 
of  appellant  However,  the  Issue  was  sub- 
mitted with  the  consent  of  appellant  and  It 
therefore  waived  the  objection  that  there  was 
no  evidence  to  warrant  the  submission  of  the 
Issue.  There  was  no  error  In  the  trial  court 
presented  In  the  assignment 

The  Judgment  of  the  trial  court  Is  affirmed. 


FIRST  NAT.  BANK  OP  ROSWBLL,  N,  M, 

V.  BROWNE  GRAIN  CO.  et  aL 

(No.  1006.) 

(Court  of  Civil  Appeals  of  Texas.    Amitrillo. 

May  81,  1916.    Rebeaiing  Denied 

June  21,  1916.) 

1.  JUDOlCKttT  «=»18C1)  —  Tbial  «s>390(l)  — 
FiNDiNSB  or  Oona^-PLEA  ELnaNATEn. 

A  plea  having  been  eliminated,  by  the  bu»- 
taining  of  exceptions  thereto,  will  not  Bustoin  a 
finding,  and  the  judgment  thereon,  for  defend- 
ant 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  34,  38:  Dec.  Dig.  «=»18(1) :  Trial. 
Cent  Dig.  §  935;    Dec.  Dig.  (8=»396(1).] 

2.  Tbiai,  «=s»396(2)— Findings  of  Oounv- Ab- 
sence OF  Plea. 

A  finding  for  a  drawee  of  a  draft,  sued  by  the 
payee,  who  had  cashed  it  for  the  drawer,  that 
the  drawer  had  a  deposit  with  the  payee. 
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cient  to  repay  it,  is  onaathorized,  in  the  absence 
of  plea  of  sncli  fact 

[Ed.  Note.— Pop  other  cases,  see  Trial,  Cent 
Dig.  8  935 :  Dec.  Dig.  <S=»396(2).] 

3.  BAtfKs  AND  Banking  ®=j175(3)— Coixeot- 
INQ  Dbaft— Negligence— Evidence. 
Evidence  in  an  action  against  a  bank  for 
negligence  in  not  collecting  a  draft  sent  to  it 
with  bill  of  lading  attached,  held  sufficient  to 
etonerate  it  of  negligence,  on  the  ground  that 
the  drawee  obtained  possession  of  the  goods  ship- 
ped on  an  order  from  the  consignor  and  drawer. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  JS  635,  640-646;  Dec  Dig. 
<S=>n5(3).] 

Appeal  from  Collin  County  Court;  E.  L. 
Dovls,  Judge. 

Action  by  the  First  National  Bank  of  Ros- 
weU,  N.  M.,  against  the  Browne  Grain  Com- 
pany and  others.  From  an  adverse  Judg- 
ment, plalntiS  appeals.  Affirmed  in  part, 
and.  In  part  reversed  and  remanded. 

Jas.  M.  Muse,  L.  C.  Clifton,  and  Mort  W. 
Uuse,  all  of  McKinuey,  for  appellant  J.  R. 
Qoogh,  VA  R.  Abernathy,  and  O.  B.  Smitb, 
all  of  McKinuey,  for  appellees. 

HENDRICKS,  J.  One  B.  B.  Levers,  of  Ros- 
well,  N.  M.,  agreed  to  sell  to  the  Browue 
Grain  Company,  of  McKinuey,  Tex.,  a  car- 
load of  alfalfa  hay  for  the  sum  of  $247.17, 
the  hay  to  be  shipped  from  Farwell,  Tex., 
to  Slmsboro,  Tex.  The  shipment  was  by 
Levers  as  consignor,  to  himself  as  consignee, 
and  the  bill  of  lading  so  stated,  with  the 
freight  prepaid.  At  the  time  of  the  ship- 
ment he  drew  a  draft  upon  the  Browne  Grain 
Company,  payable  to  the  order  of  the  First 
National  Bank  of  Roswell,  N.  M.,  for  the  pur- 
chase price  of  the  hay,  and  which  was  cash- 
ed by  the  bank;  the  amount  being  credited 
in  Levers'  account  as  a  customer  of  the  bank. 
The  bill  of  lading  was  attached  to  the  draft, 
and  by  the  Roswell  bank  was  transmitted  to 
the  Collin  County  National  Bank,  at  Mc- 
Kinuey, Tex.,  for  presentation  and  payment. 
This  draft  and  bill  of  lading  was  returned 
by  the  Collin  County  National  Bank  to  the 
Roswell  bank  on  March  21, 1912,  uncollected, 
with  Instructions  that  an  order  should  be 
furnished  by  the  owner  of  the  hay,  as  a  req- 
uisite to  the  delivery  of  same  to  the  Browne 
Grain  Company,  the  purchaser. 

AB  order  was  made  out  by  IJevers,  the  con- 
signor. In  the  bill  of  lading,  and  got  Into  the 
hands  of  the  Browne  Grain  Company,  who 
presented  the  same  to  the  railway  company, 
and,  ppon  the  strength  of  which  the  railway 
company  delivered  the  hay  to  the  grain  com- 
pany. The  Roswell  bank  sued  the  Browne 
Grain  Company,  also  the  Collin  County  Na- 
tional Bank,  claiming  that  Levers  wrote  the 
order  for  the  hay,  delivered  the  same  to  It, 
and  that  in  compliance  with  the  Instructions 
of  the  Collin  County  bank  it  forwarded  said 
order  to  the  latter  bank,  with  a  return  of  the 
draft  and  the  bill  of  lading. 

iTie  Collin  County  bank  claims  that,  when 
said  draft  and  bill  of  lading  were  returned 


to  it  for  re-presentation  to  the  Browne  Grain 
Company  for  collection,  no  order,  authoriz- 
ing the  railway  company  to  deliver  the 
hay,  accompanied  said  draft  and  bill  of 
lading.  Browne,  of  the  Browne  Grain  Com- 
pany, testified  that  Levers  forwarded  said 
order  directly  to  the  Browne  Grain  Com- 
pany, and  that,  when  the  draft  was  pre- 
sented for  collection,  no  order  was  at- 
tached to  it,  nor  to  the  bill  of  lading.  One 
of  the  employes  of  the  bank,  who  attended 
to  the  collection,  also  testified  that  no  order 
was  attached  to  the  papers.  The  Browne 
Grain  Company  again  refused  to  pay  the 
draft,  and  the  same  was  again  returned  to 
the  Roswell  bank,  and  the  trial  court,  with- 
out the  assistance  of  a  Jury,  found  that  the 
Collin  County  National  Bank,  was  not  culpa- 
ble with  reference  to  the  collection  of  the 
draft,  or  the  deUvery  of  the  hay  by  the  rail- 
way company  to  the  Browne  Groin  Company, 
and  adjudged  that  the  Roswell  bank  could 
not  recover  against  said  Collin  County  bank. 

(1,  2]  The  Browne  Grain  Company  answer- 
ed that  at  the  time  the  order  was  sent  by 
Levers,  directly  to  It,  to  take  charge  of  the 
hay,  Levers  was  indebted  to  the  Browne 
Grain  Company  in  an  amount  more  than 
the  value  of  the  car  of  hay  and  that  said 
car  of  hay  was  received  by  the  grain  com- 
pany upon  a  previous  understanding  and 
agreement  with  Levers  that  there  would 
be  a  settlement  and  adjustment  between 
then  with  reference  to  said  previous  in- 
debtedness, of  which  the  Roswell  bank  had 
knowledge.  The  trial  court  sustained  excep- 
tions to  this  plea,  but  at  the  trial,  notwith- 
standing the  elimination  of  the  plea,  found 
against  the  Roswell  bank.  In  favor  of  the 
Browne  Grain  Company.  The  ninth  finding 
Is  in  substance  that  plalntlfr  had  notice  that 
the  defendant  Browne  Grain  Company  was 
claiming  that  Levers  was  due  the  grain  com- 
pany In  the  several  sums  as  set  out  in  their 
answer,  and  that  Levers  had  on  deposit  in 
his  name,  money  In  plalntifTs  bank,  more 
than  enough  to  repay  It  for  the  amount  plac- 
ed to  the  credit  of  said  Levers  at  the  time 
the  draft  was  cashed  by  plaintiff.  There  is 
no  plea  In  the  record  to  sustain  such  a  find- 
ing, nor  the  Judgment  entered  thereupon. 

If  the  Roswell  Bank  had  notice  of  an  off- 
set In  favor  of  the  Browne  Grain  Company 
against  Levers,  and  If  Levers  had  a  depotslt 
in  the  Roswell  bank,  over  which  It  had  con- 
trol, and  out  of  which  said  bank  could  have 
protected  Itself  on  account  of  the  nonpaj'- 
ment  of  the  draft,  such  a  question  Is  academ- 
ic, on  account  of  the  lack  of  pleading  to  sus- 
tain such  a  contention.  If  the  trial  court 
bad  not  sustained  exceptions  to  the  plead- 
ings, declaring  an  offset,  neither  Is  there 
any  allegation  that  Levers  had  a  deposit  at 
the  time  when  the  Roswell  bank  elected  to 
pursue  its  remedy  against  the  Browne  Grain 
Company  for  the  hay. 

[3]  We  have  noted  carefully  appellee's  a 
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tlioritfes,  but  tblnk  It  minecessary,  In  tbe 
coDdltlon  of  the  record,  to  discuss  the  ques- 
UoD.  The  testimoiiy  Is  sufficient  to  exon- 
erate the  Collin  County  National  Bank  upon 
tbe  issue  of  negligence  as  to  tbe  collection  of 
the  draft  from  the  Browne  Grain  Company, 
and  there  Is  no  complaint  by  appellant 
against  the  railroad  company  In  this  appeal. 
The  Judgment  of  the  trial  court  will  be  af- 
firmed In  favor  of  the  bank  and  the  railroad 
company,  but  Is  reversed  and  remanded 
against  the  Browne  Grain  Company, 


OALTESTON.  H.  &  H.  R.  CO.  y.  ANDER- 
SON.    (No,  7179.)» 

(OoDTt  of  Civil  Appeals  of  Texas.    Galveston. 

May  18,  1916.    Rehearing  Denied 

June  15,  1S16.) 

1.  NcouoKRCE  9=»fi6(3)  —  iNFANm  —  Cask— 
Pbesumptionb. 

A  child  of  very  tender  years  may  be  pre- 
snmed  as  a  matter  of  law  not  to  have  sufficient 
discretion  to  appreciate  dan^rera  obvioas  to  one 
of  matarer  age;  but  no  such  presumption  can 
be  indulged  in  favor  of  a  boy  14  years  old. 

[Bid.  Note. — For  otlier  cases,  see  Negligence, 
Cent.  Dig.  t  124;  Dec  Kg.  <8=»85(3).] 

2.  Mabteb  and  Sebvant  <S=1M(1)— Injuries 
TO  Skbvant— Failtjbe  to  Warn. 

Wliere  a  railroad  callboy  14  years  old  knew 
and  appreciated  the  danger  of  trains  in  tbe 
yards  where  he  was  required  to  work  as  well 
as  any  one  else,  the  railroad  company's  failure 
to  warn  him  does  not  constitute  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {  308;  Dec.  Dig.  «=» 
IWd).) 

3.  Mastbb  and  Skbvant  <3=385  —  Injubies 
TO  Sebvant— RiiPLOTKENT  of  Minobs. 

Wliere  a  railroad  callboy  14  years  old  em- 
ployed abont  railroad  yards  appreciated  tbe 
danger  as  fnlly  as  an  adult,  and  was  as  capa- 
ble as  an  adnlt  of  protecting  himself,  tbe  rail- 
road company  cannot  be  held  liable  for  inju- 
ries, on  the  dieory  that  it  was  negligent  in  em- 
ploying ao  immature  a  person. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  ff  141,  160;  Dec.  Dig.  «» 
95.] 

Error  from  District  Oonrt,  Galveston  Coun- 
ty;  Robt  G.  Street,  Judge. 

Acticm  by  James  Anderson,  by  his  next 
friend,  against  the  Galveston,  Houston  & 
Henderson  Railroad  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed  and  remanded. 

John  JU  Darronzet,  of  Galveston,  and  Jno. 
T.  Garrison,  of  Houston,  for  plaintiff  in  error. 
Geo.  G.  Clough,  of  Galveston,  for  defendant 
in  error. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  W.  J.  Anderson,  as  next  friend  of  his 
minor  son,  James  Anderson,  against  appel- 
lant railroad  to  recover  damages  In  the  sum 
of  110,000  for  personal  injuries  to  said  minor, 
alleged  to  have  be^i  caused  by  the  negUg^ice 
of  the  railroad  company. 

Plaintiff's  petition  alleges  in  substance  that 
said  James  Anderson,  a  minor  14  years  of 


age,  was  on  or  about  the  27th  ddy  of  July, 
1913,  in  the  employment  of  the  defendant  In 
the  capacity  of  night  callboy  In  defendant's 
yards  in  the  dty  of  Galveston,  and,  while 
In  the  performance  of  the  duties  of  his  em- 
ployment, was  struck  and  run  over  by  a  train 
operated  by  defendant  in  its  said  yards,  and 
received  injuries  which  are  fully  described 
In  the  petition.  The  acts  of  negligence  upon 
which  the  cause  of  action  Is  based  are  thus 
alleged  In  the  petition: 

"Plaintiff  would  represent  and  show  to  the 
court  that  the  injuries  received  by  him  were 
the  immediate  and  proximate  result  of  the  neg- 
ligence of  the  defendant,  its  agents,  servants, 
and  employes  for  this,  that  he  was  but  a  child 
of  14  years  of  age,  and  small  and  undeveloped 
for  one  of  such  years;  that  the  defendant,  its 
agents,  servants,  and  employes  were  negligent 
in  employing  him  in  such  dangerous  occupa- 
tion as  that  of  callboy,  which  required  him  to 
go  in  and  abont  the  yards  where  trains  were 
switching,  and  at  nighttime;  and  the  defendant, 
its  agents,  servants,  and  employes  were  negli- 
gent in  permitting  him  to  go  In,  upon,  and 
about  said  yards  where  trains  were  switching 
and  at  nighttime;  that  said  yards  are  not 
lighted,  80  that  employes  and  persons  in  and 
about  said  yards  might  sec  the  approach  of 
trains;  that  plaintiff  was  inexperienced,  and 
the  hazardous  and  dangerous  occupation  and 
employment  of  a  callboy  was  not  made  known 
to  him  by  tbe  defendant,  its  agents,  servants, 
and  employes,  and  he  was  not  cautioned  or 
warned  by  tbe  defendant,  its  agents,  servants, 
or  employes  of  the  hazardous  and  dangerous 
nature  of  such  employment,  and  such  hazard- 
ous and  dangerous  employment  was  not  realized 
by  him. 

"Plaintiff  would  further  represent  that  the 
defendant  was  further  negligent  in  the  premises 
for  this,  that  the  train  of  cars  which  struck 
plaintiff  and  caused  the  injuries  hereinbefore 
mentioned  was  not  protected  with  a  lookout; 
that  is  to  say,  no  person  was  stationed  at  the 
front  end  of  said  cars  to  guard  against  injuries 
to  persona  in  and  about  said  yards,  and  that 
said  train  of  cars  so  propelled  was  not  equipped 
with  lamps  or  headlight,  or  any  other  character 
of  warning  signal  to  warn  or  notify  persons, 
having  business  in  said  yards,  of  the  approach 
of  said  train ;  that  no  whistle  was  being  blown, 
nor  bell  rung,  and  there  was  nothing  whatever 
upon  Ae  front  or  moving  end  of  sold  car  which 
Btruc#  plaintiff  to  give  any  notice  or  warning 
of  the  approach  of  said  train  of  cars;  that  the 
night  in  question  was  very  dark,  and  that  a 
proper  lookout  was  not  kept  by  any  employs 
or  switching  crew  of  the  defendant  oj)erating 
said  train,  and  plaintiff  is  informed,  and  upon 
such  information  charges  the  fact  to  be,  that 
said  train  consisted  of  13  to  15  cars  between 
the  end  which  struck  the  plaintiff  and  the  en- 
gine which  propelled  the  said  cars,  and  that 
the  headlight  of  such  engine,  if  any  there  was, 
was  completely  obstructed  by  said  cars,  and 
that  no  signalling  device  and  no  light  of  any 
character  was  maintained  at  the  front  or  mov- 
ing end  of  said  cars  to  apprise  the  employes  of 
the  defendant,  and  particularly  the  plaintiff 
herein,  of  the  approach  of  such  cars. 

"Plaintiff  further  charges  that  the  defendant 
was  negligent  in  the  premises  in  that  such 
switching  engine  or  train  was  operated  with  a 
short  crew;  that  is  to  say,  only  two  switchmen 
were  working  at  the  time  of  such  injury  in  con- 
junction with  such  switching  engine,  and  that 
two  switchmen  to  a  switching  crew  are  wholly 
insufficient  to  properly  and  adequately  give 
warning  signals  of  tbe  presence  and  movements 
of  such  switching  engine  and  train,  on  a  dark 
night  in  an  nnlighted  railroad  yard,  and  to  ap- 
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ptiaa  Qte  emploTes,  SBch  as  plaintifC,  <^  the 
movements  of  such  a  switching  engine  or 
train." 

The  defendant's  answer  denies  generally 
and  specially  all  of  the  allegations  of  negli- 
gence alleged  In  the  petition,  and  also  charg- 
es, In  effect,  that  plaintiff's  injuries  were  due 
to  acts  of  negligence  on  bis  part,  which  are 
fully  set  out  in  the  answer,  but  the  nature  of 
which  need  not  be  stated  in  this  opinion. 

The  trial  in  the  court  below  with  a  jury 
resulted  in  a  verdict  and  Judgment  in  favor 
of  plaintiff  for  the  sum  of  $4,000. 

The  evidence  shows  that  James  Anderson, 
at  the  time  of  his  Injury,  was  14  years  old. 
He  had  been  in  the  employment  of  appellant 
as  night  callboy  In  appellant's  yards  at  Gal- 
veston for  three  months;  the  duties  of  hla 
employment  being  to  take  messages,  call 
crews,  and  do  other  errands  which  required 
him  to  go  in  and  about  all  parts  of  appellant's 
yards  at  night.  His  home,  at  the  time  of  the 
injury  and  for  some  time  prior  thereto,  was 
within  a  few  blocks  of  appellant's  yards, 
and  be  was  thoroughly  familiar  with  the  gen- 
eral use  of  the  yards  for  switching  and  trans- 
fer purposes,  .and  knew  that  trains  were 
almost  constantly  being  operated  over  the 
various  tracks  In  said  yards.  On  the  night 
he  was  Injured,  with  the  permission  of  Mr. 
Cassldy  under  whom  he  was  working,  he 
started  to  his  home  to  get  his  night  lunch, 
which  he  had  neglected  to  bring  with  him 
when  be  came  to  liis  work  that  evening. 
While  riding  on  his  bicycle  along  between 
two  of  the  tracks  In  the  yard,  on  his  way  to 
his  borne  to  get  his  lunch,  he  was  struck  and 
knocked  down  by  a  train  which  was  backing 
down  behind  him,  and  received  serious  In- 
juries. No  one  saw  the  accident.  His  tes- 
'  timony  as  to  the  occurrence  is  as  follows: 

"1  was  going  along  between  Forty-Fourth  and 
the  yard  office,  and  before  I  ever  could  turn 
around  or  anything  something  behind  hit  me, 
and  that  is  the  last  1  remember  until  I  got  to 
the  hospital,  and  they  gave  me  ether  an(Jk  then 
came  to.  i  was  about  half  way  between  the 
yard  office  and  Forty-Fourth  street  when  I 
was  hit.  I  was  ri^bt  this  aide  of  the  main 
line  when  I  wag  hit,  north  side  of  the  main 
line.  I  was  on  my  wheel.  I  was  headiiig  east 
to  Forty-Fourth  and  going  to  go  down  Forty- 
Fourth  to  get  my  lunch.  I  was  living  at  4412 
F.  I  usually  took  that  route  in  going  to  and 
from  my  work  and  to  and  from  my  lunch ;  I 
went  down  this  side  of  the  main  line  and  took 
Forty-Fourth,  and  went  home  to  get  my  lunch, 
and  go  from  home  down  there  the  same  way. 
That  is  the  only  way  I  had  to  go  to  work,  un- 
less I  would  go  down  Thirty-Seventh,  and  then 
I  would  have  to  go  over  tracks.  When  I  start- 
ed out  of  the  yard  office  that  night  to  go  and 
get  my  lunch,  I  never  heard,  seen,  or  observed 
anything  until  all  at  once  something  hit  me. 
and  that  is  all  I  remember,  hit  me  up  here 
(witness  indicated  the  right  side  of  his  face). 
I  don't  know  exactly  how  many  feet  I  had 
traveled  on  my  bicycle  from  the  yard  office  be- 
fore I  was  struck.  I  giiess  it  was  about  40 
feet,  or  something  like  that,  somewhere  along 
thfre.  I  Icnow  the  yard  office  sits  about  in  the 
middle  of  Forty-Fifth  and  between  Forty- 
Fonrth  and  Forty-Fifth,  and  I  traveled  half 
way  from  the  yard  office  to  Forty-Fourth.  The 
yard  to  lighted  at  nights  only  by  awitchligbts 


and  lii^tp  en  trains ;  bpt  I  didn't  see  a  Uckt  on 
any  train  or  box  car  either;  tlwre  was  no  light 
at  all,  only  the  switchlights.  lie  switcbllghte 
are  red  and  green.  The  switcbligbts  are  two 
feet  or  a  little  over  from  the  ground,  lliere  is 
no  electric  light  at  Forty-Foorth  street  and 
Market.  There  is  one  en  Forty-Fonrtb  and 
Winnie.  There  are  no  pole  lights  there  in  the 
yard  anywhere.  The  night  I  was  struck,  It 
was  a  dark  night.  When  I  started  out  on  my 
bicycle  to  ride  down  there  to  Forty-Fourtb 
street  to  go  get  my  lunch,  I  did  not  see  or  heai 
any  signals  of  any  sort.  I  had  my  lantern  with 
me,  one  of  the  switchmen's  lanterns,  one  that 
the  switchmen  use.  I  bad  it  in  my  hand  on  tb« 
handlebars.  I  didn't  come  to  until  they  gaT« 
me  ether  in  the  hospital." 

The  undisputed  evidence  shows  that  James 
Anderson  was  possessed  at  at  least  the  aver- 
age mind  and  intelUgence  of  boys  of  bis  age 
and  had  no  physical  inflnulty  of  aiiy  kind. 
He  started  to  the  public  school  when  be  was 
seven  years  of  age  and  made  his  grade  every 
year  exc^t  the  last  in  wUch  he  attended 
school,  which  was  ills  thirteenth  year.  He 
testified  that  he  knew  the  dangers  incident  to 
his  employment,  and  that  his  father  tried  to 
persuade  him  not  to  oontlnne  in  the  service 
because  It  was  dangerous.  Previous  to  tak- 
ing employment  with  appellant  be  bad  been 
employed  in  a  similar  capacity  by  the  South- 
ern Pacific  Railway  Company.  In  regard  to 
bla  knowledge  of  the  danger  incident  to  his 
work,  he  states  In  his  testimony: 

"I  knew  just  about  how  dangerous  it  was  as 
anybody  could  tell  me.  They  always  warned 
every  one  over  at  the  Southern  Pacific  about 
the  danger.  I  knew  it  was  dangerous  without 
anybody  telHng  me.  I  had  been  warned  at  the 
Southern  Pacific,  and  warned  by  my  father  it 
wag  dangerous.  They  might  have  told  me  it 
was  dangerous.  I  already  anew  tlutt;  but  they 
could  have  toid  me  at>ont  the  yard.  They  nev- 
er explained  nothing  when  I  went  to  work 
there.  Tliey  could  liave  told  me  the  loeds  not 
to  go.  and  the  exact  road  to  go,  and  where  to 
go.  They  could  have  told  me  just  what  tracia 
they  would  come  on,  and  what  tracks  were  in 
use,  and  what  was  not-  I  had  lieen  there  three 
months,  and  it  seemed  to  me  they  used  the 
main  track  and  all  for  switching.  I  had  seen 
that  time  and  again.  After  I  had  worked  there. 
T  seen  it.  At  the  time  I  was  injured,  I  knew 
that  constantly  backward  and  forward  trains 
were  moving  on  their  tracks  out  there.  I  Imew 
there  were  no  lights,  electric  lights  in  the  yard." 

In  the  second  paragraph  of  the  charge  to 
the  jury,  the  trial  judge  states  the  grounds 
of  negligence  relied  on  by  {ilalntlff  aa  fol- 
lows: 

"(9)  That  the  service  was  a  dangerous  one 
and  that  in  consideration  of  his  immaturity  in 
age,  knowledge,  and  experience  the  defendant 
was  negligent  in  employmg  him  in  such  service 
at  all;  (h)  that  it  was  negligent  in  not  warn- 
ing and  instructing  him  with  respect  to  the 
dangers  of  the  service;  (c)  in  not  having  its 
yard  lighted:  (d)  that  be  was  struck  by  a  neg- 
ligently moving  train,  which  waa  not  protected 
by  a  lookout  or  with  headlight  or  lamps  at  the 
end  of  the  train  approaching  the  point  where 
he  claims  he  waa  hurt,  and  that  no  aisnal  was 
given  of  such  approach," 

The  fourth  and  fifth  paragrapbs  ot  the 
charge  are  as  follows: 

"(4)  a%e  defendant  owed  to  the  idaintiff  the 
duty  of  giving  him  such  warning  and  instrac- 
tion  with  respect  to  the  dangers  of  the  serrioe 
as  the  immaturity  of  hla  yean,  and  degree  of 
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capMltjr,  Intelligwoei  knowledca,  and  di«cr*- 
tion,  would  require  to  eiiabl«  oii»  to  perfonn 
tbe  serviae  -wilbout  untiecessary  danger :  and  a 
failure  to  dicciiarga  aucii  duty  would  be  oegli- 
gence.  But  tbe  defendant  will  be  excused  from 
performing  such  duty,  notvitbatanding  the 
plaintiffs  immaturity  of  years,  U  it  appears 
from  tbe  evidence  that  be  in  fact  bad  tn«  ca- 
pacity, intelligence,  knowledge,  and  diacretion 
to  understand  tb«  dengeiv  of  the  Mrvlce,  pro- 
Tided  be  did  in  fact  uudoittaad  and  appreciate 
guch  dangers  and  the  extant  thereol 

"(5)  The  defendant  is  Uable  for  such  alleged 
injuries  shown  by  tbe  evidenoe  aa  were  proxi- 
mately caused  in  the  manner  stated  as  maj  be 
shown  by  the  evidence,  by  the  aegUgence  of  the 
defendant,  its  agents,  or  servants,  if  any,  ex- 
cept aa  otherwise  herein  instructed.  It  is  not 
otherwise  liable  in  this  case.  Negligence  is  the 
failure  to  use  such  care  for  the  safety  of  an- 
other as  one  of  ordinary  prudence  would  use 
nnder  the  same  or  similar  circumstances." 

[1,  2]  The  first  anigiimeDt  of  error  preaemt- 
ed  in  appellant's  brief  complains  of  the 
fourth  paragraph  of  tike  charge  above  set 
out,  on  tbe  ground  that  it  submits  an  issue 
of  negligence  not  raised  by  the  evidence. 
This  assignment  must  be  sustained.  The 
question  of  the  duty  of  a  master  to  warn  a 
minor  or  inexperienced  servant  of  the  dan- 
gers iQcideDt  to  his  work  has  generally  aria- 
en  in  cases  in  which  the  failure  to  give  such 
warning  is  offered  as  an  excuse  for  the  con- 
tributory negligence  of  the  servant.  In  those 
cases'  it  has  been  tmiforady  held  that,  unless 
there  is  aoine  evidence  tending  to  show  that, 
on  account  of  Immature  age,  the  minor  was 
80  wanting  in  intelligence  and  discretion  as 
to  be  unable  to  appreciate  the  dangers  of  his 
employment,  it  is  error  to  submit  to  the  jury 
the  question  of  tbe  capacity  of  the  minor  to 
appreciate  the  dangers  of  tbe  service.  A 
child  of  very  tender  years  may  be  presumed 
as  a  matt^  of  law  not  to  have  sufiSdent  dis- 
cretion to  appreciate  dangers  that  would  be 
obvious  and  apparent  to  one  of  maturer  age ; 
but  no  such  presumption  can  be  Indnlged  tn 
favor  of  a  boy  14  years  of  age.  Hallway  Co. 
V.  Shlflet,  94  Tex.  131,  58  S.  W.  945;  Railway 
Co.  V.  Trigo,  1«1  S.  W.  257. 

When  the  failure  to  warn  Is  rdled  on  as 
an  Independent  ground  of  negligence  author- 
izing a  recovery,  it  goes  without  saying  that 
such  failure  on  tbe  part  of  the  defendant 
must  have  been  a  proxlstate  cause  of  plain- 
tiff's injury.  We  think  the  evldraace  before 
set  oat  conclQsively  shows  that  the  failure  of 
defendant  to  warn  pUilntifl  of  the  danger  of 
being  struck  by  some  train  operated  in  its 
yards  could  not  have  in  any  way  contributed 
to  plaintiff's  injury.  This  danger  was  obvi- 
ous and  apparent,  and  plaintiff  admits  that 
be  knew  jnst  as  well  about  how  dangerous 
it  was  as  anybody  conld  tell  blm.  We  do 
not  think  there  Is  any  room  for  difference  In 
the  conclusion  from  plaintiff's  own  testimony 
that  tbe  failure  of  defendant  to  warn  him, 
when  it  employed  him  as  night  callboy  in  the 
railroad  yards,  that  In  going  about  over  tbe 
yards  he  must  look  out  for  moving  trains 
bad  no  causal  connection  with  plaintiff's  In- 
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Jury.  Acccwding  to  bis  own  testimony,  be 
was  not  put  to  work  in  a  place  of  danger  of 
which  he  was  ignorant,  or  of  which  he  was 
incapable  of  appreciating.  Such  being  tbe 
state  of  the  evidence,  the  failure  of  defend- 
ant to  warn  plaintiff  does  not  constitute  ac- 
tionable negligence,  and  that  ground  of  re- 
covery should  not  have  been  submitted  to  the 
jury.  Oil  Oo.  v.  Barnes,  103  Tex.  409,  128  S. 
W.  376,  311*  B.  A.  (N.  S.)  1218,  Ann.  Cas. 
1913A,  m. 

[S]  The  charge  Is  further  objected  to  un- 
der the  third  assignment  of  error  on  the 
groimd  that,  when  tbe  second  and  fifth  par- 
agraphs of  the  charge  are  considered  togeth- 
er, tbe  charge  submits  as  ground  of  recovery 
the  alleged  negligence  of  defendant  in  em- 
ploying a  person  of  the  age  and  inexperience 
of  plaintiff  in  a  service  as  dangerous  as  that 
in  which  plaintiff  was  employed.  We  think 
this  objection  to  tbe  charge  should  also  be 
sustained.  As  we  bare  before  stated,  there 
is  nothing  in  the  evidence  tending  to  show 
that  plaintiff  was  not  possessed  of  the  intel- 
ligence and  discretion  sufficient  to  enable  him 
to  fully  recognize  and  appreciate  the  dangers 
of  the  service,  or  that  be  was  not  just  as  ca- 
pable of  protectiag  himself  from  tbe  dab- 
gers  of  the  service  as  an  adult.  It  would  be 
an  unwise  rule  to  prohibit  the  employment  of 
a  person  under  21  years  of  age  as  night  mes- 
senger or  callboy  in  railroad  yards,  on  the 
ground  tbat  a  person  so  employed  incurred 
tbe  risk  or  danger  of  being  struck  by  a  train; 
and  to  allow  plaintiff  to  recover  in  this  case, 
on  the  ground  that  defendant  was  negligent 
in  employing  him  to  do  the  work,  would  in 
effect  bar  the  employment  of  persons  under 
21  years  of  age  as  night  messenger  boys  in 
railroad  yards. 

If  any  errors  are  pointed  out  in  the  re- 
maining assignments,  they  are  not  likely  to 
occur  upon  another  trial ;  and  therefore  said 
assignxQents  will  not  be  discussed. 

For  tbe  errors  Indicated,  the  judgment  Of 
the  court  below  is  reversed  and  tbe  cause  re- 
manded. 

Reversed  and  remanded. 


BLACK  V.  WILSON.    (No.  6605.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Jane  14,  1916.    Oo  Motion  for  Rehear- 
ing, June  30,  1016.) 

1.  BrOKBBS    ®=>67(1)    —    RKAI.TT    Bbokkb   — 

Right  to  Oouvission. 
Where  a  party  employed  to  sell  land  dis- 
covered a  party  who  desired  to  purchase,  and  the 
owner  sold  to  such  party,  the  right  to  commis- 
sion accrued,  the  agent  obtaining  an  ultimate 
purchaser  to  whom  she  only  gave  an  option  to 

gurchase,  since  he  became  a  purchaser  through 
er  efforts. 

[Kd.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  §!  66,  67,  72;   Dec.  Dig.  «=357(1).] 

2.  Bbokbrs  «=986(7)  —  Rkaltt  Bbokeb  — Ac- 
tion FOB  Commission— Evidence. 

In  an  action  for  broker's  commission,  where 
tbe  owner  did  not  deny  that  be  executed  a  deed 
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to  the  parchaser  procured  by  plaintiff,  and  the 
secondary  evidence  was  sufficient  to  show  deliv- 
ery by  the  fact  of  its  record,  such  deed  was  ad- 
missible to  show  that  the  owner  accepted  the 
purchaser  procured  by  plaintiff  and  deUvered  a 
deed  to  him. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  i  112;    Dec.  Dig.  <8=»85(7).] 

3.  Brokebs  ^=385(7)— Action  fob  OoMuissioif 

— BVIDENCE — MATEEIAUTT. 

In  such  action,  deeds  which  would  not  dis- 
prove anythinK  testified  to  by  the  purchaser  pro- 
cured by  plaintiff,  and  had  no  tendency  to  show 
that  plaintiff  was  not  the  procuring  cause  of  the 
sale,  were  properly  excluded  from  evidence. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Die.  8  112 ;  Dec.  Dig.  <S=»85(7).] 

4.  Tbial  «=»29(2)  —  Conduct  of  Cottbt  —  Kb- 
habes  on  e^cludino  evidence. 

Remarks  of  the  trial  judge  explanatory  of 
his  action  in  excluding  immaterial  deeds  were 
not  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  J  81 ;    Dec.  Dig.  <&=>29(2).] 

5.  Bbokebs    <S=353— Rbaitt  Bboeeb  —  Rioht 
TO  Commission. 

A  broker  employed  to  procure  a  purchaser 
could  recover  commission  against  the  owner, 
though  the  purchaser  procured  desired  the  land 
and  was  interested  in  the  transaction  before  he 
was  procured  by  the  broker. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Gent. 
Dig.  i  74;    Dec.  Dig.  ©=53.1 

6.  Brokebs  ®=»85(6)  — Evidence  — Declaba- 

TI0N8. 
In  an  action  for  broker's  commission,  the 
court  properly  rejected  statements  made  by  the 
partner  of  the  purchaser  procured,  which  could 
not  bind  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  {  111;   Dee.  Dig.  «ft=385(6).] 

7.  Tbiai  €=»29(2>— Rgmabk  of  Ootjbt. 

The  court,  in  rejecting  testimony  of  state- 
ments made  by  a  third  person,  which  could  not 
bind  plaintiff,  was  justined  in  asking  defendant, 
"How  in  the  world  could  any  statement  made  to 
Black  by  other  people  bind  this  plaintiff  in  this 
caser 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  81;   Dec.  Dig.  <8=»29(2).] 

8.  Brokers  4=»85(e)  —  Evidence  —  Cohfb- 

TENCT. 
Testimony  of  the  mere  mention  by  plaintiff 
that  she  had  been  offered  by  a  third  person  6 
per  cent,  to  sell  the  land,  and  that  defendant  said 
"he  would  be  as  good  as"  the  third  person  and 
would  give  the  5  per  cent.,  was  not  improper. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  §  111;  Dec.  Dig.  <s=585(6).] 

9.  Appbai,  and  Erbob  €=91051(3)— Habicucss 
Ebbob— Evidence. 

In  an  action  for  broker's  commission,  where 
defendant  admitted  an  option  to  the  purchaser 
procured,  the  admission  of  secondary  testimony 
on  the  subject  was  harmless  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4164,  4167;  Dec.  Dig.  «=> 
1051(3).] 

10.  Brokers  i6=:385(1)  —  Bvidence  —  OoifPE- 

TENCY. 

In  an  action  for  broker's  commission,  whero 
plaintiff  knew  whether  she  had  sold  to  a  partic- 
ular party,  and  whether  defendant  had  author- 
ized her  to  sell,  he  admitting  that  he  had  employ- 
ed her  to  sell,  she  was  properly  allowed  to  tes- 
tify to  such  facts. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  §S  106,  108,  110,  115;  Dec.  Dig.  <g=»8o(l).] 


11.  Appbai.  and  Erbob  «s»1051(1)— HARifLESS 

KBBOB— ElVlDENCE. 

Any  error  in  permitting  a  witness  to  testify 
to  facts  already  proved  by  defendant's  letter  wu 
harmless. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4161,  4162,  4165,  4166; 
Dec.  Dig.  <g=»lCei(l).] 

12.  Brokebs  <&=s49(l)  —  Reai/tt  Bbokeb  — 
Right  to  Oomuisbion. 

A  landowner,  who  contracted  to  pay  plaintiff 
commission  if  she  sold,  was  liable  therefor, 
though  the  buyer  whom  she  procured  was  buying 
for  a  company. 

[EH.  Note.— For  other  cases,  see  Brokers,  Ont 
Dig.  8  70;   Dec.  Dig.  <S=>49(1).] 

13.  Trial  <g=»252(ie)  —  Irsxeuotiow  —  Ab- 
stractness. 

Where  there  was  no  evidence  that  plaintiff 
was  limited  to  three  months  in  which  to  sell,  de- 
fendant's request  seeking  to  inject  such  an  issue 
into  the  case  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  IVial,  Cent 
Dig.  8  606;  Dec.  Dig.  «8=s>2o2(ie).] 

14.  Tbial  ^s>251(l)  —  Instbuctions  —  Evi- 
dence to  Suppobt. 

Pleadings  without  proof  do  not  Justify  the 
submission  of  an  issue. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !§  587,  588,  694 ;  Dec.  Dig.  <S=>251(1).1 

15.  Bbokebb  ©=s>49(1)  —  Bjcaiot  Bbokeb  — 
Right  to  Oouuission. 

A  landowner,  who  agreed  to  pay  commission 
if  plaintiff  sold  his  land,  was  liable  therefor, 
plaintiff  having  procured  a  purchaser,  though 
plaintiff's  agency  was  not  exclusive. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  8  70;  Dec.  Dig.  <8=»49(1).] 

16.  Tbial  <S=»255(13)— Inbtbuotion— Dutt  to 
Request. 

If  defendant  desired  a  definition  of  "efficient 
and  procuring  cause"  given  the  jury,  he  should 
have  requested  it 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  §  639;    Dec  Dig.  «=3255(13).] 

17.  Appeal  and  Ebbob  «=>230— Reservation 
OF  Gbounds  of  Review— Objection  to  He- 
UABKB  OF  Counsel. 

Error  cannot  be  predicated  upon  remarks  of 
counsel  not  excepted  to  when  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <8=»230.] 

18.  Tbial  €=>132  —  Rekabkb  of  Oounskl  — 

WlTHDBAWAL. 

Error  cannot  be  predicated  upon  remarks  of 
counsel  which  were  withdravm. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  88  316,  816;   Dec.  Dig.  <Ss»132.] 

Appeal  from  District  Coutt,  La  Salle  Coun- 
ty; J.  F.  MullaHy,  Judge. 

Salt  by  Lula  Wilson  against  I.  R.  Black. 
From  a  judgment  for  {illalntlff,  defendant  ap- 
peals.   Affirmed. 

Covey  C.  Thomas,  of  Cotulla,  for  appellant 
John  W.  Wlllson  and  Fred  Chadwlck,  both  of 
Cotulla,  for  appellee. 

FLY,  C.  J.  This  Is  a  suit  by  appellee  to 
recover  from  appellant  the  sum  of  $776.25 
alleged  to  be  due  her  as  commissions  on  the 
sale  of  certain  land  in  Florida,  according  to 
the  terms  of  an  oral  contract  by  and  between 
at^>ellant  and  appellee.  Sbe  alleged  a  prom- 
ise to  pay  her  5  per  cent  on  the  amoant  of 
the  sale  if  the  land  was  sold  for  as  much  o^^-f  T/> 
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flO,  aad  tbat  She  sold  the  land  for  $45  an 
acre  to  James  P.  Martin,  and  a  deed  to  the 
same  was  executed  to  said  Martin  by  appel- 
lant to  the  land  In  question.  It  was  answered 
by  appellant  that  appeUee,  her  mother,  and 
other  heirs  of  her  deceased  father,  owned  a 
one-fonrth  interest  in  420  acres  of  land  out 
of  a  400-acre  tract;  that  the  land,  three- 
fourths  of  which  was  owned  by  appellant, 
was  sold  through  the  efforts  of  appellant; 
and  tbat  appellee  bad  nothing  whatever  to 
do  with  the  sale,  and  at  no  time  procured  a 
purchaser  ready,  willing,  and  able  to  buy  the 
land.  The  cause  was  submitted  on  special 
issues,  to  which  the  Jury  answered  in  effect 
that  appellant  promised  to  pay  appellee  a 
commission  of  5  per  cent  If  she  sold  the 
land  for  $45  an  acre;  that  the  promise  was 
made  on  condition  that  appellant  was  to  be 
at  no  expense  or  trouble  to  effect  a  sale;  that 
appellee  was  the  efficient,  procuring  cause  of 
the  sale  that  was  made  of  the  460  acres  of 
land  to  James  P.  Martin;  that  appellant 
went  to  Ilorida  and  devoted  about  five  weeks 
of  bis  time  to  selling  his  part  of  the  land,  as 
well  as  to  selling  about  1,360  more  acres  in 
which  he  or  a  trust  company  was  interested; 
that  be  received  compensation  and  expenses, 
other  than  sncb  as  resulted  from  the  sale  of 
the  460  acres  of  laud  for  his  stay  and  labor 
in  Florida,  and  such  compensation  was 
enough  to  reasonably  repay  appellant  for  his 
time,  services,  and  expenses  while  engaged  in 
selling  the  lands.  In  addition,  the  court 
found  that  the  appellee  sold  three-fourths  of 
the  460  acres  of  land  In  Florida  for  $45,  and 
that  the  conmilsslon  agreed  to  be  paid  tiiere- 
for  amounted  to  $776.25,  and  Judgment  was 
accordingly  rendered  for  that  sum  with  Inter- 
est from  June  16,  1913. 

[1]  We  conclude  that  the  responses  of  the 
Jury  and  the  findings  of  the  court  are  sus- 
tained by  the  facts.  This  conclusion  dis- 
poses of  the  first  assignment  of  error.  Appel- 
lee discovered  a  man  who  desired  to  pur- 
chase the  land,  and  appellant  sold  the  laud 
to  blm,  and  It  is  immaterial  whether  appel- 
lee obtained  a  man  to  whom  she  only  gave 
an  option  to  purchase.  He  became  a  pur- 
chaser through  her  efforts.  Appellant  exe- 
cuted a  deed  to  him,  and  it  does  not  matter 
whether  he  was  ready,  willing,  and  able  to 
buy  the  land  or  not.  That  question  only  be- 
comes Important  when  the  trade  Is  not  con- 
summated, and  can  be  of  no  Importance 
whatever  when  the  landowner  actually  sells 
to  the  man  procured  by  the  broker.  Appel- 
lant cannot  be  heard  to  depreciate  the  finan- 
cial responsibility  of  the  man  to  whom'  he 
sold  his  land,  or  to  call  in  question  his  reedl- 
neas  and  wUIlngnesa  to  buy. 

[2]  The  aeeond  ass]«nnient  of  error  Is  over- 
mled.  The  copy  of  the  deed  from  appellant 
to  Martin  was  not  Introduced  to  prove  title, 
but  merely  to  show  that  appellant  accepted 
the  purchaser  procured  by  ajppellee  and  de- 
livered a  deed  to  him.  Appellant  did  not 
'deny  the  execution  of  a  deed  to  Martin,  and 


the  secondary  evidence  was  sufficient  bo  show 
delivery  by  the  fact  of  Its  record.  Hall  v. 
Southland  Abb'u,  68  Tex.  Olv.  App.  592,  116 
S.  W.  831.  Appellant  seeks  to  apply  rules 
laid  down  In  actions  of  trespass  to  try  title 
to  this  ca«e. 

[3,4]  The  two  deeds  from  James  P.  Mar^ 
tin  to  appellant  were  not  pertinent  or  ma- 
terial to  any  issue  In  the  case  and  were  prop- 
erly rejeeted.  The  deeds'  would  not  have 
disproved  anything  testified  to  by  Martin 
and  had  no  tendency  whatever  to  show  that 
appellee  was  not  the  procuring  cause  of  th^ 
sale  to  Martin.  The  remarks  of  the  court, 
when  he  refused  to  admit  the  deeds,  were 
merely  explanatory  of  his  action  and  could 
not  have  had  any  effect  on  the  Jury.  The 
court  did  not  assume  proof  of  any  fact. 

However  anxious  appellee  may  have  been 
to  sell  hers  and  her  mother's  interest  in  the 
land,  tbat  would  not  prevent  her  recovery  of 
a  commission  for  the  sale  of  appellant's  in- 
terest, under  his  contract  with  her. 

[6]  The  evidence,  the  rejection  of  which  is 
complained  of  In  the  sixth  assignment  of  er- 
ror, was  Immaterial  and  had  no  bearing  on 
the  case.  No  matter  how  much  Martin  may 
have  desired  the  land  before  he  waa  procured 
as  a  purchaser  by  appellee,  still  she  would 
be  entitled  to  her  pay  for  leading  him  to  aii- 
pellant  It  would  be  a  slngitlar  doctrine  that 
a  land  agent  could  not  recover  his  commis- 
sion If  the  purchaser  had  been  Interested  in 
and  desired  to  purchase  the  land  before  the 
agent  Induced  him  to  enter  into  a  trade  with 
the  landowner.  In  spite  of  his  interest  in 
and  desire  to  purchase  the  land.  If  appeUee 
was  the  procuring  canse  of  the  sale  of  the 
land,  she  should  recover.  The  remark  of 
the  court,  that  the  letter  written  by  appel- 
lee to  J.  S.  Taylor  bad  absolutely  nothing  to 
do  with  the  case,  was  correct,  and  could  not 
have  injured  appellant 

[6,  7]  The  court  properly  rejected  the  state- 
ments made  by  S.  Booth  to  appellant.  His 
statements  could  not  bind  appeUee,  though 
he  had  been  James  P.  Martin  himself,  in- 
stead of  being,  as  claimed,  a  partner  of  Mar- 
tin. This  disposes  of  the  eighth  and  ninth 
assignments  of  error.  We  think  the  court 
was  Justified  in  asking  appellant:  "How  In 
the  world  could  any  statement  made  to  Black 
by  other  peopHe  bind  this  plaintiff  in  this 
case?"  The  remark -could  not  have  affected 
the  case  of  appellant  with  the  Jury. 

[B]  The  mere  mention  by  appellee  that  she 
had  been  otterei  by  Taylor  5  per  cent,  to  Sell- 
the  land,  and  that  appellant  said  "he  would 
be  as  good  as  Mr.  Taylor"  and  would-  give 
the  5  per  cent,  was  not  at  all  improper,  and 
the  court  rightly  overruled  the  objection  to 
it.  How  could  that  statement  about  Taylor 
have  possibly  injured  appellant? 

[9]  There  was  no  question  about  the  op- 
tion to  Martin,  appellant  admitted  it,  and  it 
is  inconceivable  how  secondary  or  any 
kind  of  testimony  on  the  subject  could 
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Injured  appellant  The  eteTWtb  and  foar* 
teenth  assignments  of  error  are  overmled. 

[10]  Appellee  knew  If  she  had  sold  tbe  land 
to  Martin,  and  she  knew  whether  appellant 
bad  authorized  her  to  sell  the  land,  and  was 
properly  allowed  to  testify  to  those  facta. 
The  authorities  dted  have  no  bearing  on  the 
matter.  Appelant  admitted  employing  ap* 
pellee  to  sell  the  land. 

[11]  A  letter  from  appellant  to  appellee 
was  Introduced  In  evidence  which  authorised 
tbe  latter  to  sell  tbe  land,  and  stating  that 
whatever  she  did  would  be  satisfactory,  and 
it  is  utterly  immaterial  that  Verdi  Wilson 
was  allowed  to  testify  to  those  facts.  They 
were  already  proven  by  the  letter  of  appel- 
lant Nor  does  the  statement  that  he  wrote, 
after  he  bad  received  tbe  service,  that  be  did 
not  owe  appellee  and  would  not  pay  it,  af- 
fect the  case.  He  la  still  in  that  state  of 
mind. 

There  la  no  merit  in  tbe  sixteenth  assign- 
ment of  error.  The  evidence  complained  of 
la  not  open  to  the  objections  urged  against 
it  The  Jury  allowed  6  per  cent,  on  the 
amount  of  the  sale,  and  not  $5  per  acre,  and 
testimony  on  that  subject  conld  not  have  in- 
jured appellant 

[12]  That  tbe  sale  was  made  was  beyond 
discussion  or  dispute,  and  the  court  could  as- 
sume that  fact  The  dt^teenth  assignment 
of  error  is  overrifled.  It  wonld  be  unreason- 
able to  bold  that  because  Martin,  to  whom 
tbe  land  was  contracted  by  appellee,  was 
buying  for  a  company,  appellee  should  not 
receive  pay  for  her  services.  Payment  of 
a  Just  debt  cannot  legally  be  evaded  on  such 
an  untenable  technicality. 

The  Jury  In  effect  found'  that  appellant 
Incurred  no  trouble  or  expense  in  making 
tbe  sale  of  bis  Interest  in  tbe  460  acres  of 
land.  They  found  that  he  was  fully  remu- 
nerated for  his  time  and  expenses.  Tbe  nine- 
teenth assignment  is  overruled.  The  trade 
was  in  reality  consummated  before  appellant 
went  to  Florida. 

[13,14]  There  was  no  evidence  that  appel- 
lee was  limited  to  tiiree  months,  and  it 
wonld  have  been  error  to  have  given  tbe  In- 
struction asked  by  appellant  which  sought  to 
Inject  such  an  issue  into  the  case.  Plead- 
ings without  proof  do  not  Jnstlfy  the  sub- 
mission of  an  issue.  This  disposes  of  tbe 
twentieth,  twenty-flrst,  and  twenty-third  a»- 
slgnments  of  error,  and  the  twenty-second, 
which  seek  to  Interpolate  the  question  as  to 
whether  the  land  was  sold  to  Martin  or  the 
Old  Dominion  Trust  Company,  which  has 
beaa  disposed  of  under  another  asslgnnient 
of  error.  Martin  was  the  ostensible  pur^ 
dhaser,  and  it  does  not  matter  for  whom  he 
bought  the  land.  The  Jnry  found  that  tbe 
land  was  sold  to  Martin. 

[16]  It  was  utterly  Immaterial,  under  the 
facts,  whether  appellee  had  an  exclusive 
agoicy  or  not.    She  sold  the  land  to  Martin 


and  earned  the  commission  even  if  there  bad 
been  a  hundred  other  agents.  The  evidence 
raised  no  snCh  iBsne,  and  the  court  very 
prc^erly  refused  to  charge  upon  it 

[161  If  appellant  wanted  a  definition  given 
of  "efficient  and  procuring  cause,"  he  should 
have  requested  it  although  we  are  of  the 
opinion  that  the  Jnry  showed  by  their  an- 
swer that  they  ftdly  understood  the  meaning 
of  the  words. 

The  twenty-sixth,  twenty-seventJi,  twenty- 
eighth,  twenty-nlntii,  and  thirtieth  assign- 
ments of  error  complain  of  the  action  of  the 
court  in  submitting  the  issues  it  did  to  tbe 
Jnry.  These  Issues  have  been  fully  consider- 
ed and  held  proper  and  pertinent  the  an- 
swers thereto  forming  a  sound  basis  for  the 
Judgment. 

[17,  It]  l^e  remarks  of  counsel,  complain- 
ed of  in  the  thirty-flrst  and  thirty-second  as- 
signments of  error,  were  mild  and  inoffen- 
sive and  could  not  have  bad  any  tendency 
to  inflame  the  minds  of  the  Jury.  The  re- 
marks complained  of  in  tbe  thirty-first  as- 
signment of  error  were  not  excepted  to  when 
made,  and  those  assailed  in  the  thirty-second 
assignment  of  error  were  withdrawn.  Tbe 
assignments  are  overruled. 

The  matters  sought  to  be  raised  in  the 
thirty-third  and  thirty-fourth  assignments  of 
error  have  been  fully  considered  in  passing 
upon  other  assignments  and  they  are  over- 
ruled. 

The  Judgment  is  affirmed. 

On  Motion  for  Sdkeaifiic. 

The  facts  fall  to  show  that  the  trip  to 
Florida  by  appellant  was  necessary  in  or- 
der to  close  the  trade  with  Martin;  but  in 
a  letter,  written  by  appellant  to  appellee,  he 
stated,  regardless  of  tbe  sale  to  Martin,  that 
he  Intended  to  go  to  Florida.  That  letter 
clearly  Indicated  that  appellant  desired  to 
visit  Florida,  In  order  to  make  other  land 
trades,  and  tb&t  he  Intended  to  spend  quite 
a  time  there  "to  look  things  over  well  and 
try  and  make  some  money  down  there."  He 
could  have  signed  the  option  to  Martin  at  hia 
home  In  Texas,  but  when  it  was  sent  to  him 
he  failed  to  sign  It  and  went  to  Florida.  If 
be  incurred  any  expense  or  trouble  in  going 
to  Florida,  it  was  voluntary  on  his  part,  and 
be  cannot  escape  hIa  debt  to  appellee  on 
that  ground.  He  went  to  Florida  and  raised 
the  price  on  tbe  land  $5  an  acre  on  the  plea 
to  Martin  that  be  wanted  to  give  appdiee  (5 
an  acre  for  her  labor,  and  it  there  was  any 
trouble  it  was  caused  by  appellant  The  evi- 
dence falls  to  show  that  appellaiit  was  pot 
to  any  trouble  or  Incurred  any  expense  to 
close  tbe  trade  with  Martin.  Appellant  went 
to  Florida,  not  to  close  a  trade  with  Martin, 
but  to  consummate  other  and  larger  sales. 

The  motion  for  rehearing  is  overruled. 
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\ 
AJtICBIGAM  NAT.  INS.  OO.  ▼.  NTOKOT.S.* 

(No.  ease.) 

(Court  of  Ohil  Appeal!  at  Taxaa.    Ban  Antonkk. 

JoM  7.  Va&    B«beaiiiig  De^ai  Jnne  27, 

1918.) 

1.  iNSVBANCi:  «=>556(2)  —  LWK  IN8J7BANOS— 

Psoor  OF  Loss  —  Bstoppki.  —  Powkb  of 

Aqkrt. 
Wbare  tke  eompaay  agent  was  notified  of 
death  and  viewed  the  body  and  aaid  he  waa  sat- 
iified  and  that  loss  would  be  paid,  and  the  ad- 
jaster  recognised  hia  authority  until  suit  waa 
brought,  and  then  denied  it,  the  company  was 
Mtoppad  to  dear  tlM  agency. 

[Ed.  Mote.— For  other  caaeai  see  Inanraaae, 
Cent.  Die.  i  1375;    Dec.  Dig.  «=>656(2)J 

2.  iRSDRAifCB  «s>5^  —  Life  iKsmiAiiCK  — 
Proof  of  Loss— Autopsy— Time. 

where  the  i>oUcy  gave  the  insurer  the  right 
to  an  antopsy,  but  it  was  not  demanded  at  the 
time  of  death,  the  insurer  could  not,  six  weeks 
after  interment,  insist  on  such  right,  especially 
where  it  was  undisputed  that  the  insured  died 
by  an  accident  covered  by  the  policy  and  the 
only  dispute  was  whether  Us  neck  was  broken 
or  dislocated. 

[Ed.  Note.— SV>r  other  cases,  see  Inaoranee, 
Cent  Dig.  S  1350;  Dec.  Dig.  «s>549.1 

3.  INSUIUKOE  «=>S49  —  LXFX  Inbubancx  — 

Proof  of  Loss— Autopst— Timb— Exhuma-^ 

now. 
To  give  the  insurer  the  right  «t  exhuma- 
tion of  the  insured's  body,  soch  rigbt  most  be 
clearly  expressed  in  no  uncertain  words  in  the 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1356 ;   Dec.  Dig.  ®=>549.] 

4.  InsnBAROB    «3a549  —  Life  Inbubakck  — 
Pboof  of  lAiea-'A.vTOTer-'Toa—BxitxntA- 

HON. 

Insurer's  right  to  exhume  insured's  body,  if 
covered  by  right  to  autopsy,  can  be  exercised 
<mly  at  once  and  upon  showing  that  it  will 
show  firand  or  miataia. 

[Ed.  Note.— 8V)r  other  oases,  see  Insarance, 
Cent.  Dig.  f  1356;    Dec.  Dig.  «s!>549.] 

5.  iKBDBANOB  4=3549  —   LiFX    INSXTBANOK  — 

Pboof  of  Loss— Autopst— Tuo— SSzhitka* 

TIOI7. 

Where  insurer  pleaded  that  doctors'  con- 
flicting statements  that  insured  died  from  broken 
neck,  and  from  dialociited  neek,  meant  the  same 
thing,  it  could  not  base  its  right  to  an  autopsy 
on  such  conflicting  statements. 

OBd.  Note. — For  other  cases,  see  Insurance, 
CeDL  IMg.  i  1366;   Dca  Dig.  «s>649.1 

Appeal  from  District  Court,  Travia  (Toon- 
ty ;  Cbas.  A.  Wilcox,  Judge. 

Action  by  Masgle  Nuckols  against  the 
American  National  Insurance  Company. 
Jndgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Wlllianu  &  Nestbe,  of  GalTestoo,  and  N. 
A  Stedman,  otC  Anstio,  for  apitcUant,  S.  W. 
Fisher,  N.  A.  Raetor,  and  Bsbt  L  Tbompaeo, 
all  of  Austlii,  for  appellee. 

FLX,  G.  J.  This  suit  WSB  brought  by  ap- 
pellee, the  snrvlTing  wl£s  of  Claude  A.  Nuck- 
ols, deceased,  to  recover  the  snm  of  $1,000 
Insurance  on  his  life,  $250  as  attorneys'  fees, 
and  12  per  cent  on  the  $1,0(X>  as  damages 
for  a  failure  and  refusal  to  pay  the  amount 
of  the  Insurance.    It  was  alleged  that  deceas- 


ed had  Obtained  from  appellant  a  policy  In- 
soring  him  against  bodily  Injuries  inflicted 
through  external,  violent,  and  accidental 
means;  that  on  May  21,  1914,  while  said 
policy  was  in  full  force  and  effect,  deceased 
came  to  his  death  through  external  and  ac- 
cidental means,  as  provided  in  the  policy, 
and  within  a  reasonable  time  after  his  death, 
namely,  on  the  same  day  on  which  C^ande 
A.  Nuckols  was  killed,  and  at  a  time  prior  to 
the  burial  of  his  body,  appellee  gave  appel- 
lant due  notice  of  the  accident  and  death  of 
said  Claude  A.  Nuckols,  and  furnished  all 
proof  required  by  the  policy ;  and  that  pay- 
ment of  the  policy  had  been  refused.  Appel- 
lant admitted  the  existence  and  vitality  of 
the  policy,  but  denied  valid  notice,  and  set 
up  that  part  of  the  policy  permitting  "an 
autopsy  in  case  of  death."  The  cause  was 
tried,  without  a  jury,  and  Judgment  rendered 
in  favor  of  appellee  for  $1,045,  principal  and 
Interest,  $120,  the  statutory  penalty,  and  at- 
torneys' fees  for  $250,  aggregating  $1,415. 

The  facts  show  that  Claude  A.  Nuckols 
was  killed  on  June  24,  1914,  by  accidentally 
faUlng  from  an  engine  In  the  roundhouse  of 
a  railroad  company,  upon  which  he  was 
working  at  the  time ;  that  his  neck  was  bro- 
ken or  dislocated  by  the  fall,  resulting  in  Im- 
mediate death;  that  on  the  day  after  the 
accident,  and  before  the  interment  of  the 
body,  notice  was  given  of  the  death  of  Claude 
A.  Nuckols  to  Q.  F.  Evans,  the  local  agent  in 
Travis  county,  Tex.,  of  appellant,  and  the 
"superintendent  of  the  industrial  depart- 
ment" of  appellant,  and  he  In  company  wUh 
a  relative  of  the  deceased  viewed  the  body 
and  received  information  as  to  how  Claude 
A.  Nuckols  bad  died,  and  that  two  physicians 
and  a  Justice  of  the  peace  had  determined 
that  the  neck  of  deceased  was  broken.  The 
agent  stated  that  he  was  satisfied,  and  that 
the  amount  of  the  policy  would  be  paid  upon 
the  proper  proofs  being  made,  and  the  agent 
made  no  request  for  an  autopsy  and  did  not 
request  a  postponement  of  the  burial  in  order 
that  he  might  communicate  with  the  officers 
of  the  company  in  regard  to  an  autopsy. 

On  May  26,  1914,  the  two  physicians  who 
had  estamlned  the  body  made  written  state- 
ments on  blanks,  furnished  by  appellant,  in 
which  one  physician  stated  that  death  was 
caused  by  a  broken  neck,  and  the  other  by 
fracture  of  the  cervical  vertebra,  and  on 
game  day  Evans  wrote  appellant's  claim  ad- 
luster,  at  Qalveaton,  that  CHaude  A.  Nuckols 
bad  met  his  death  by  accident  while  in  the 
performance  of  his  duties,  and  requested  that 
the  necessary  proof  blanks  be  sent  to  his 
widow,  the  appellee.  The  adjuster  received 
the  latter  on  May  27th.  The  blanks  were 
furnished  appellse,  and  on  May  28th  she 
Oiled  them  out,  stating  therein  the  cause  of 
death  as:  "Broken  neck  caused  by  fall  while 
at  work."  The  claim  and  proofs  were  at 
once  forwarded  by  E^-ans  to  the  claim  ad- 
juster, whereupon  he  wrote  to  Dr.  Hudson, 
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a  railroad  physldan,  asking  him  the  cause  of 
Nnckols'  death,  and  he  replied  that  he  did 
not  know  the  cause  of  his  death.  Afterwards 
the  claim  adjuster  procured  the  report  made 
by  Hudson  to  his  railroad  company.  On 
July  13,  1914,  more  than  six  weeks  after  the 
burial  of  the  body,  the  adjuster  requested  an 
autopsy,  which  demand  was  refused.  E^ranB 
was  recognized  as  the  local  agent  of  appel- 
lant in  Its  accident  department,  and  the  ad- 
juster made  no  objections  as  to  receiving  no- 
tice through  him.  The  notices  required  by 
the  policy  were  given  in  the  time  designated 
therein  and  to  an  agent  of  the  company.  We 
approve  the  findings  of  fact  made  by  the 
trial  judge. 

[1]  Our  conclusions  of  fact  dispose  of  the 
first,  second,  third,  and  fourth  assignments 
of  error  which  assail  the  findings  of  fact  as 
to  the  agency  of  Q.  F.  E2vans.  The  claim 
adjuster  testified: 

"At  the  time  of  his  accident  and  death,  we 
did  not  have  any  one  else  in  Austin  other  than 
Mr.  Evans  as  our  representative  and  agent.  He 
was  the  only  one ;  it  is  possible  there  might 
have  been  a  traveling  man  in  and  out.  He  was 
the  only  man  we  had  here  at  that  time,  and  had 
probably  five  or  six  subagents  under  him.  He 
was  the  boss  man  here  in  Austin." 

This  adjuster  was  agent  in  the  accident  de- 
partment. The  adjuster  recognized  the  author- 
ity of  the  agent  until  he  began  to  search  for 
something  upon  which  he  could  predicate  a 
contest,  and  appellant  is  estopped  from  deny- 
ing Evans'  agency.  Continental  Casnalty  Co. 
v.  Bridges,  114  S.  W.  170.  The  question  of 
Evans"  agency  was  not  raised  until  this  suit 
was  brought,  and  the  only  reason  given  by 
the  adjuster  why  he  did  not  pay  the  amount 
of  the  policy  was  that  the  doctors  diflFered  as 
to  what  killed  deceased. 

[2]  The  evidence  was  ample  to  show  that 
the  neck  of  Claude  A.  Nuckols  was  either  dis- 
located or  broken,  and  in  either  event  was 
undoubtedly  the  cause  of  his  death.  While 
there  can  be  no  doubt  that  the  accident  caus- 
ed the  death  of  deceased  through  the  blow 
on  his  neck,  and  an  autopsy  was  utterly  un- 
necessary, still  as  "it  is  so  nominated  in  the 
bond"  appellant  had  the  right  to  an  autopsy 
if  it  had  applied  for  it  in  a  reasonable  time 
after  the  death.  The  adjuster,  who  it  seems 
was  the  controlling  genius  of  the  corporation, 
knew  on  May  28th  that  two  doctors  had 
examined  the  body  of  deceased  and  stated 
that  he  died  from  a  broken  or  dislocated  neck, 
and  learned  in  June  that  the  railroad  doc- 
tor had  stated  that  he  did  not  know  what 
killed  deceased,  and  yet  the  body  had  been 
in  the  ground  over  six  weeks  when  he  de- 
manded an  autopsy.  He  knew  then,  as  he 
and  his  company  have  Itnown  ever  since,  that 
Claude  A.  Nuckols  had  lost  hla  life  by  an 
accident  within  the  literal  terms  of  the  poli- 
cy, and  yet,  at  that  late  hour,  an  autopsy 
was  demanded  of  a  body  no  doubt  In  ad- 
vanced stages  of  decomposition.  No  one  has 
ever  doubted  ttiat  the  man  was  killed  by  an 
accident  for  which  he  was  not  responsible; 


appellant  even  does  not  deny  this.  He  was 
insured  by  appellant  against  such  an  acci- 
dent, and  yet,  because  one  doctor  said  he  was 
killed  by  his  neck  being  brokoi,  another,  by 
a  dislocation  of  the  cervical  vertebra,  and  an- 
other, that  be  was  killed  by  some  cause  un- 
known to  him,  appellant,  six  weeks  ^fter  the 
interment,  wanted  an  autopsy.  The  demand 
was  utterly  unreasonable  and  was  properly 
refused.  No  reason  was  given  or  attemiJted 
for  the  delay,  niere  was  no  evidence  tend- 
ing to  show  that  the  death  came  within  any 
exception  exempting  from  payment  and  as 
said  in  the  case  of  Weble  r.  U.  S.  Accident 
Ass'n.  153  N.  T.  117,  47  N.  E.  35,  60  Am. 
St.  Bep.  SOS: 

"We  hold,  in  this  case,  that  the  provision  au- 
thorizing an  examination  of  the  oody  of  the 
insured  shonld  have  been  availed  of  immediately 
upon  the  receipt  of  the  notice  of  the  death, 
which  was  conceded  to  have  been  Immediately 
given,  and  that  the  delay  in  the  demand  for  an 
examination  of  the  body  was,  as  a  matter  of 
law,  so  unreasonable,  fn  the  absence  of  any 
facts  or  circumstances  excusing  it,  as  to  de- 
prive the  defendant  of  any  defense  to  the  action 
upon  that  ground." 

If  an  autopsy  had  been  held,  it  could  not 
have  altered  the  fact  that  deceased  died  by 
an  accident,  and  it  was  utterly  immaterial 
whether  death  was  caused  by  a  broken  neck 
or  dislocated  vertebra.  The  man  was  dead, 
and  dead  by  an  accident  insured  against  by 
appellant. 

In  the  case  of  Johnson  v.  Insurance  Co., 
129  Minn.  18,  ISl  N.  W.  413,  U  R.  A.  1815D, 
1199,  Ann.  Cas.  1916A,  154,  an  autopsy  was 
demanded  at  10:18  a.  m.,  at  a  time  when 
friends  were  arriving  for  the  funeral  and 
the  body  was  being  prepared.  Compliance 
with  the  request  would  have  delayed  the  fu- 
neral, and  it  was  held: 

"We  are  of  the  opinion,  however,  that  the 
time  and  circumstances  of  the  demand  were  such 
that  its  refusal  did  not  operate  to  defeat  plain- 
tiff's Tii;ht  of  action.  We  must  bear  in  mind 
that,  except  for  some  formal  requirements,  and 
except  for  the  chance  that  the  autopsy  would 
develop  facts  of  which  we  have  no  knowledge, 
the  right  of  action  upon  this  policy  had  fnlly 
accrued.  The  forfeiture  of  a  right  of  action 
through  the  operation  of  a  condition  subseqaent 
will  be  enforced  only  where  the  right  to  audi 
forfeiture  is  plain." 

[3]  It  Is  not  pretended  that  there  had  been 
any  fraud  practiced  by  the  widow  of  the  de- 
ceased, or  that  deceased  had  not  been  ac- 
cidentally killed,  or  that  an  autopsy  would 
have  revealed  anything  that  would  have  been 
of  benefit  to  appellant  Suppose  it  bad  been 
ascertained  that  deceased  died,  not  from  a 
broken  or  dislocated  neck,  but  from  another 
cause  superinduced  by  the  fall,  as  must  un- 
doubtedly have  occurred,  what  would  it  have 
profited  appellant?  There  was  no  clause  in 
the  policy  that  relieved  appellant  of  liability 
If  the  neck  of  appellant  was  not  broken  or 
dislocated.  The  provision  as  to  an  autopsy 
was  not  a  warranty,  and  there  was  no  provi- 
sion whatever  as  to  exhumation.  In  order  to 
have  the  right  of  exhumation  such  right 
must  be  clearly  expressed,  and  In  no  nn- 
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certain  words,  in  the  policy'  Joyce,  Ina.  { 
3491.  As  Bald  In  the  case  of  Bnlng  r.  Com- 
mercial &  Accident  Ass'n,  6S  App.  DIt.  241, 
66  N.  Y.  Snpp.  1066,  affirmed  In  ITO  N.  T. 
S80,  63  N.  R  1116: 

"In  any  case,  I  think  a  party  who  alletrea  a 
contract  rieht  to  invade  the  tomb,  or  the  graves 
of  the  buried  dead,  should  be  sure  of  the  lan- 
gaage  of  his  written  agreement.  It  should  at 
lenst  be  unmistakably  clear.  The  purpose 
should  be  apparent,  and  the  terms  so  plain  that 
inference  or  conjectnre  need  not  be  resorted  to  to 
discover  the  true  intent  of  the  contracting  par- 
ties. If  the  policy  in  question  in  plain  terms 
stated  to  an  applicant  for  membersnip  that  by 
accepting  membership  the  applicant  bartered 
to  the  insnrer  the  right  at  any  time  to  dig  up 
and  examine  or  dissect  his  dead  body,  it  is  quite 
conceivable  that  there  would  be  few  applicants 
tor  membership." 

The  policy  in  question  has  no  such  provi- 
sion, and  the  right  to  an  autopsy  cannot  be 
made  broad  enough  to  Include  a  disinterment 
weeks  after  burial.  Root  v.  Accident  Co., 
92  App.  Dlv.  578,  86  N.  T.  Supp.  1055,  af- 
flrmed  In  180  N.  Y.  62T,  72  N.  B.  1150.  As 
said  In  Sndduth  v.  Travelers'  Ins.  Co.  (C. 
C.)  106  Fed.  822: 

"If  there  is  a  fair  doubt  as  to  the  meaning  of 
the  words  used  in  a  policy,  it  should  be  solved 
in  favor  of  the  insureo,  because  there  appears  to 
liave  been  no  reason  why  the  plainest  words 
could  not  have  been  employed  by  the  company 
in  framing  the  condition.  It  may  be  that  the 
right  to  dissect  a  body,  even  after  barial,  is  or 
vould  be  an  important  right  to  the  company; 
but  that  woald  make  it  all  the  more  necessary 
for  it  to  express  it  in  language  in  no  way  am- 
biguous or  doubtful,  or  which,  in  order  to  effect 
the  company's  purpose,  would  have  to  be  extend- 
ed beyond  its  ordinary  import" 

[4]  If  the  right  of  an  antopsy  carried  with 
it  the  right  of  exhumation  of  a  body,  it  must 
certainly  be  asked  for  promptly,  and  then 
not  to  satisfy  an  idle  curiosity  or  to  fona 
the  basis  for  a  forfeiture,  but  It  must  ap- 
pear that  the  desecration  of  the  graves  of 
the  dead  and  the  pain  inflicted  on  those  left 
behind  will  reveal  something  that  will  show 
fraud  or  mistake  and  that  will  inure  to  the 
absolnte  benefit  of  the  Insnrer.  This  dis- 
poses of  the  sixth,  seventh,  eighth,  ninth, 
tenth,  eleventh,  and  twelfth  asslgmnents  of 
error. 

[t]  Appellant  is  In  no  position  to  contend 
that  it  ^ould  be  entitled,  not  only  to  an  an- 
topsy, but  an  exbnmation  of  the  body  weeks 
after  Its  burial,  because  there  is  a  conflict 
in  the  statements  of  the  two  doctors  as  to 
the  cause  of  death.  In  that  one  said  it  was  a 
broken  neclc  and  the  other  fracture  of  the 
cervical  vertebra,  because  in  its  answer  ap- 
pellant pleads  that  both  statements  meaning, 
as  defendant  understands,  the  same  thing. 

Appellant  not  only  waived  Its  right  to  an 
autopsy  through  Its  agent  Evans,  who  was 
satisfied  as  to  the  proof  as  to  how  Claude  A. 
Nockols  died,  permitted  his  burial  without 
protest  or  objection,  bnt  through  the  fail- 
ure of  the  adjuster  to  demand  an  autopsy 
until  long  after  the  interment  of  the  body 
and  then  for  no  reason  then  or  afterwards 


given  for  violating  the  grave  'and  giving  pain 
to  the  relatives  of  deceased.  This  court  does 
not  recognize  the  right  of  appellant  to  de- 
mand its  "poaod  of  flesh"  and  ruthlessly  in- 
vade the  sanctuary  of  the  dead  without  any 
efficient  reason  given  therefor.  Deceased,  ac- 
cording to  all  the  testimony,  died  by  a  fall, 
not  intentional  on  his  part,  appellant  in  endb 
case  promised  to  pay  his  widow  $1,000,  and 
it  will  be  required  at  Its  hands. 
The  Judgment  Is  affirmed. 


NANNY  V.  VAUGHN  et  aL 

(Com*  of  Civil  Appeals  of  Texas.    Ft.  Worth. 
April  9,  1010.) 

1.  BOTTWDABIES  «=925  —  SUKVET  —  FOBCE  OF 

PBioarrr. 
Where  the  eastern  tiers  of  surveys  were  lo- 
cated before  the  western  tiers  and  their  east 
lines  can  be  ascertained,  their  calls  should  pre- 
vail over  the  western  calls  even  if  there  is  a 
slight  variance. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  g  187 ;   Dec.  Dig.  <g=»25.] 

2.  BOTTNDABIBS    9sst8  ^   SUBVKY   —   CIAI.LJ3  — 

Excess. 
An  excess  of  1,500  varas  in  an  18-mile  line 
is  not  so  great  as  to  require  rejection  of  all  calls 
in  the  survey. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {S  66-76;    Dec.  Dig.  <&=8.] 

3.  BoUNOABOBS  «=>33  —  Field  Notes  —  Fse- 

BUHFTIONS. 
The  law  presumes  that  surveys  were  made 
as  stated  in  field  notes  approved  by  the  General 
Land  Office. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  146-152;  Dec.  Dig.  <S=»33.] 

4.  Afpeal  and  Ebbob  ®s»1068(5)— Review— 
HABia.B8e  Ebbob— Instbuctions. 

Rejection  of  a  requested  charge  is  immate- 
rial, where  the  jury  by  its  verdict  did  the  pre- 
cise thing  the  charge  would  have  required,  if 
given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4230;  Dec.  Dig.  <&=»1068(5); 
Trial,  Cent  Dig.  S  475.] 

Appeal  from  District  Court,  Swisher  Coun- 
ty; R.  O.  Joiner,  Special  Judge. 

Boundary  controversy  between  T.  F. 
Nanny  and  M.  B.  Vaughn  and  others.  From 
the  Judgment  rendered,  Nanny  appeals.  Af- 
firmed. 

Turner,  Hendricks  ft  Boyce,  of  AmariUo, 
for  appellant  H.  C.  Randolph,  of  Plainvlew, 
and  L.  W.  Dalton,  of  Matador,  for  appellees. 

CONNER,  C.  J.  We  find  no  reason  to 
disturb  the  Judgment  In  this  case.  Appel- 
lant claims  sections  21  and  22,  block  S-2,  and 
section  01,  block  M-ll,  and  these  sections 
were  awarded  to  him  by  the  Judgment  below. 
He  makes  no  claim  to  the  Ardrey  survey 
owned  by  appellee,  which  undlsputedly  lies 
south  of  the  south  line  of  said  sections  21 
and  22;  the  call  for  the  northeast  comer 
of  the  Ardrey  being  for  the  southeast  comer 
of  section  21. 

The 
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location  of  aald  aectiona  22  and  21.  It  ap- 
pears that  blocks  10-T,  fr-T,  and  S-2  were 
office  surreys,  and  If  sections  21  and  22  be 
located,  as  appellant  contoids  should  be 
done,  by  calls  tor  coarse  and  distance  alone 
from  the  wieU-identified  comer  fixed  by 
John  Snmmerfleld  on  tlie  west  boundary  line 
of  block  01-6,  adopted  tat  the  southwest  cor- 
ner of  section  347  and  northwest  comer  of 
section  346  in  said  block  M-6,  then  said  sec- 
tions 21  and  22  will  lie  south  and  west  from 
the  southeast  corner  of  section  91,  block 
M-11,  which  is  made  the  beginning  comer  of 
section  21,  and  so  extended  would  overlap 
and  coTer  appellee's  Ardrey  snrr^;  but  we 
feel  unable  to  say  that  the  jury  were  unwar- 
ranted in  finding,  as  they  evidently  did,  that 
the  calls  for  section  91,  in  block  M-11,  should 
be  given  effect.  The  evidence  warrants  the 
inference  that  In  plotting  blocks  10-T,  9-T, 
S-2,  and  M-11  the  surveyor  who  made  ont  or 
adopted  the  field  notes  of  these  several 
blocks  had  in  mind  and  was  controlled  by 
other  lines  and  objects  as  well  as  by  the 
common  corners  given  of  sections  347  and 
346,  block  M-e.  The  north  line  of  block 
M-11  distinctly  calls  for  the  south  line  of 
block  M-S  and  block  M-6.  The  northwest 
comer  of  block  M-S  and  northeast  comer 
of  block  2-Z  is  distinctly  fixed  by  the  evi- 
dence at  a  well-identified  comer  constituting 
the  southwest  comer  of  section  208,  block 
6  and  the  southeast  comer  of  block  B-5; 
this  comer  being  nine  miles  south  of  the 
well-identified  northeast  comer  of  block  B-5l 
The  field  notes  of  block  M-8,  signed  by  Hed- 
rlck  and  filed  and  approved  In  the  Land  Of- 
fice, call  for  mounds  all  along  the  west  line 
of  block  M-8,  and  the  surveys  along  the  east 
Une  of  M-6  likewise  caU  for  the  same 
monnds,  it  being  the  evident  intent  of  the 
locator  of  these  blocks  that  blocks  6,  B-C, 
2-Z,  M-8,  and  M-6  should  adjoin  and  cover 
all  of  the  territory  included  by  the  outer 
calls;  and  the  testimony  of  Hutchinson,  who 
surveyed  the  west  Une  of  M-8  and  the  east 
line  of  M-6,  authorizes  the  Inference  that 
along  this  line  he  found  the  original  mounds 
called  for  in  the  field  notes  of  these  two 
blocks,  that  he  fixed  therein,  allowing  for 
an  excess  found,  iron  pipes,  thus  definitely 
fixing  upon  the  ground  the  sooth  lines  of 
block  liSi  and  block  M-6^  and  by  calls  for 
course  and  distance  fixed  the  south  line  of 
block  M-11,  fixing  as  the  southeast  comer 
of  said  section  91,  block  M-11,  an  iron  pipe, 
and  the  jury  thos  evidently  fixed  the  begin- 
ning comer  of  appellant's  section  21,  block 
S-^,  at  the  southeast  comer  of  section  91, 
block  M-11,  for  which  the  field  notes  in  sec- 
tion 21  caU. 

[1,t]  While  the  testimony  of  Summerfleld 
fixes  the  west  Hne  of  block  M-6,  we  do  not 
think  it  necessarily  follows  therefrom  that 
the  east  line  of  this  block  is  to  be  drawn 
away  from  block  M--8  for  which  it  calls.  The 
proof  tends  to  show  that  the  eastem  tiers  of 
surveys  In  block  M-6  were  located  before 


those  along  the  weateni  line,  and.  If  the 
eastem  line  of  the  block  can  be  fixed  with 
certainty  by  the  calls  for  adjoining  blocks  on 
the  north  and  east,  the  surveys  on  Ihe  east 
should  be  established  in  accordance  with 
such  calls,  regardless  of  the  fact  that  to 
go  to  the  western  Une  of  the  block  as  estab- 
lished by  the  Summerfleld  objects  would 
create  an  excess.  It  Is  not  contended  that 
the  excess  is  more  than  aboot  1,500  varas. 
which  is  not  so  excessive  in  a  line  18  miles 
long  as  to  require  the  rejection  of  all  calls 
along  the  eastem  and  northern  Unes  of  the 
block.  Besides,  the  evidence  of  Sommerfield 
as  a  whole,  we  think,  warrants  the  inference 
that  in  plotting  blocks  10-T,  &-T,  M-11,  and 
S-2,  other  lines  and  calls  than  the  calls  for 
the  long  base  line  of  Summerfleld  were  dis- 
tinctly had  in  mind  and  considered.  For 
instance,  he  states  that  from  the  moimd  on 
his  base  line,  now  known  as  the  southwest 
comer  of  survey  347,  block  M-6,  McCleUand 
and  others  ran  a  line  east  towards  the  west 
Une  of  block  M-S;  that  he  then  ran  in  the 
various  courses  and  distances  stated  by  him, 
and  flnally  connected  with  McCleUand  and 
others;  and  that  at  least  10  miles  of  the  line 
east  from  the  southwest  comer  of  347  was 
adopted,  and  he  nowhere  states  that  other 
calls  in  these  blocks  were  disregarded. 

What  we  have  said  we  think  will  dis- 
pose of  many  of  the  assignments  of  error,  but 
we  will  refer  to  some  of  them  briefly.  We 
think  the  rejecUon  of  Flannlgan's  testi- 
mony, complained  of  in  the  first  assignment. 
Immaterial  for  the  reascm  that  there  seems 
to  be  but  Uttle,  if  any,  dispute  about  the 
location  of  the  southwest  comer  of  347, 
block  M-6;  the  issue  and  the  only  issue  ma- 
terial as  we  conceive  it  under  the  testinsony 
was  whether  surveys  21  and  2^,  block  S-2, 
should  be  located  by  calls  for  course  and  dis- 
tance alone  from  the  comers  mentioned,  or 
whether  the  jury  might  locate  these  surveys 
by  tlieir  caUs  for  sectioBs  91  and  9Z,  block 
M-11,  and  other  eTid«ace  to  which  we  have 
referred. 

[8]  No>  do  we  think  the  sixth  and  seventh 
clauses  of  the  court's  charge  erroneous  in 
ignoring  the  part  Bummerfleld  took  in  mak- 
ing out  the  field  notes  of  the  aorveys  in 
blocks  M-e,  9-T,  10-T,  M-11,  and  &-2.  The 
field  notes  and  surveys  purport  to  have  been 
made  by  Hedrick,  and  the  preanmption  of 
law  is  that  the  surveys  were  soaAe  as  stated 
in  the  field  notes  approved  hy  tl>e  Qeneral 
Land  Office.  It  would  not  do  thereSore  for 
the  court  to  assume  that  Sunmerfleld's  testi- 
mony indisputably  establiaked  the  fact, 
as  appellant  contends,  that  the  locaticm  of 
blocks  10-T,  9-T,  M-11,  and  S-3  are  to  be 
controlled  by  call4  for  course  and  distance 
alone  from  the  established  common  comers 
of  847  and  846,  blocfk  M-6.  Moreover,  as 
we  have  before  had  occasion  to  mention, 
Summerfleld's  own  testimony  tends  to  show 
that  the  blocks  named  were  platted,  n: 
alone  upon  the  Summerfleld  base  line,  hnf 
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also  from  otiMr  Mcertalaable  lines  and  cor- 
nera, 

[4]  H  pftngrfpb  8  of  tb«  conrt'a  cbarge, 
to  which  objaction  la  made  lit  the  twelfth  ho- 
algnment.  Is  erroneous,  but  which  we  do 
not  think,  the  error  was  inylted  by  appel- 
lant'a  special  charge  No,  6.  The  jury  by 
tlieir  verdict  did  the  pcedae  thing  that  appel- 
lant's special  charge  No.  7  would  have  In- 
structed them  to  do  had  the  court  given  IL 
Its  rejection,  therefore,  cannot  be  material. 
By  app^ant's  charges  Nob.  8,  10,  11,  men- 
tioned In  the  flftTeenth,  seventeenth,  and  eight- 
eenth assignments  of  error,  appellant  sought 
to  authoilze  the  Jury  to  reject  calla  other 
than  course  and  distance  from  the  west  line 
of  block  H-6  as  fixed  by  the  testimony  of 
Suminerfleld.  This  we  think  would  have 
been  erraneons. 

We  conclude  that  all  assignments  of  erroi; 
should  be  overruled,  and  the  Judgment  af- 
firmed. 

Afflxmed* 


VVhlMAS  CO.  V.  PRANKS  et  al. 

(No.  7195.) 

(Court  of  dvU  Appeals  of  Texas.     OalTeston. 

June  8,  1816.) 

1.  CioauKBS  «=>417— PABSXRasBS— Slbspino 
Car»— Action    tob   Losa   or   PABSBNaBB's 

EffbQIB— BVIDXHCS. 

In  action  against  ileepiag  ear  company 
for  loss  of  passenger's  moaey  by  theft  of  por- 
ter or  failote  to  Keep  watch  over  It,  evidence 
that  the  money  was  lost  and  that  the  porter 
had  opportunity  to  take  it,  there  being  otbeia 
in  the  car  with  equal  opportunity,  held  not 
to  raise  an  issue  of  theft  by  porter, 

(Ed.  Note.— For  other  casea,  see  Carriers, 
Cent.  Dig.  ii  1590-1600;   Dec.  Dig.  «=»417.] 

2.  Cabbikbs  4s»417— Passenoebs— Sl£Epii«'o 
Cabs  —  Acnon  fob  Loss  of  Passenoeb's 
BrFBCTs — ^Evidence— iNSTBuonoNs. 

In  such  action,  it  was  error  to  submit  the 
issue  of  porter's  theft  to  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent   Dig.  iS  1590-1600;  Dec.  lUg.  <8s»417.] 

3.  Appkai.  and  Bbbob  «B>10ea(l>->BABia:j»s 
Ebbob.    • 

In  such  action,  where  the  evidence  tending 
to  show  negligence  on  the  part  of  the  company 
in  failing  to  Iceep  watch  was  extremely  meager, 
the  erroneous  submission  of  the  issue  of  theft 
by  the  porter  held  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4212;  Dec.  Dig.  «=» 
1062(1).] 

Appeal  from  Hants  County  Court;  (^lark 
C.  Wren,  Judge. 

Action  by  Mrs.  Cbas.  T.  Franks  and  an- 
other against  the  Pullman  Company.  From  a 
verdict  fbr  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded. 

Andrews,  Streetnjan,  Bums  St  I/ogue,  il..H. 
Kelley,  and  M.  E.  Kurth,  all  of  Houston,  for 
appellant.  Gill,  Jones  &  Tyler  and  Hugh  Pot- 
ter, all  of  Houston,  for  appellees. 

PLEASANTS,  C.  J.  Tills  suit  was  brought 
against  appellant  by  appellee  Mrs.  Franks^ 


joined  by  her  hnabaiid,  to  recover  the  sum 
of  $230  which  she  alleged  was  stolen  from 
her  while  she  was  a  passenger  occupying  a 
berth  In  one  of  appellant's  sleeping  cars. 
The  petition  charges,  first,  that  said  money 
waa  stolen  from  plaintltTs  berth  In  said  car 
by  a  servant  of  appellant  who  was  employed 
as  porter  on  said  car.  .It  then  charges  in 
the  alternative: 

That,  "if  the  said  porter  did  not  purloin 
the  said  S230,  the  defendant  and  its  servants 
failed  to  keep  such  watch  during  the  night  of 
June  30,  1913,  as  it  is  its  and  their  duty  to 
keep  and  as  would  prevent  the  loss  of  said 
property  belonginj;  to  the  plaintiflf,  a  passenger 
m  said  car  of  defendant.  That  the  defendant, 
the  Pullman  Company,  and  its  employes,  failed 
to  use  reasonable  care  to  protect  the  plaintiff 
herein  from  theft  of  her  personal  property,  ei- 
ther in  having  In  its  employ  a  porter  who  pur- 
loined the  same,  or  in  falling  to  keep  such  watch 
during  the  night  of  June  SO,  1913,  as  would 
reasonably  well  protect  the  plaintiff  from  loss 
of  her  property  carried  into  the  defendant's 
car." 

The  defendant  answered  by  'general  de- 
murrer and  general  denial.  It  also  pleaded 
spedally  that  the  money  lost  by  Mrs.  Franks 
was  greatly  In  excess  of  a  reasonable  sum  for 
traveling  expenses,  and  was  therefore  not 
properly  carried  by  her  as  baggage,  and  de- 
fendant was  under  no  obligation  to  protect 
and  guard  it.  Defendant  further  pleaded  con- 
tributory nellgenoe  on  the  part  of  plaintiff 
in  falling  to  put  her  money  In  a  safe  place 
In  her  berth.  The  trial  In  the  court  below 
with  a  jury  resulted  In  a  verdict  and  judg- 
ment In  favor  of  plaintiffs  for  the  sum  claim- 
ed by  them. 

Mrs.  Frank  was  the'  only  witness  who  tes- 
tified in  the  case.  After  stating  that  the 
train  on  which  she  made  the  trip  from  Chica- 
go to  Houston  left  Chicago  about  12  o'clock 
at  night,  she  testified  as  follows: 

"I  had  lower  berth  No.  4,  but  do  not  remem- 
ber the  number  of  the  car.  It  was,  however, 
the  ear  from  Chioage  to  Houston  on  the  Chica- 
go &  Alton  train;  I  remember  that.  When  I 
walked  up  to  the  sleeper  on  the  outside,  I  did 
not  see  any  one  connected  with  the  Pullman 
Company  except  the  porter.  When  I  got  on 
the  car,  he  followed  me  in  with  my  grip  to  the 
berth.  After  I  got  on,  I  did  not  do  anything 
but  put  my  grip  in  my  berth,  and  he  (the  por- 
ter) stood  by  the  aide  of  the  berth  all  the  tune. 
After  I  put  my  grip  in  the  berth,  I  went  to 
the  washroom,  and  when  I  came  back  I  asked 
the  porter  for  a  glass  to  get  a  drink  of  water, 
and  he  gave  me  my  cup,  and  I  went  back  and 
got  a  drink.  I  came  back  again  and  asked 
him  if  he  was  going  to  Houston,  and  he  said, ' 
Tes,'  he  was  going  right  through,  and  I  went 
back  to  the  toilet  again  to  prepare  to  retire, 
and  he  was  still  standing  outside  of  my  berth 
all  the  time,  and  I  retired  a  little  after  1 
o'clock.  During  aU  the  time  that  I  was  mak- 
ing the  several  trips  to  the  toilet  and  back  T 
had  the  $230  on  my  person,  and  I  did  not  take 
it  off  my  person  until  after  I  had  gone  to  bed 
in  the  berth.  When  I  went  to  bed,  I  took  the 
$280  out  of  my  purse,  and  I  took  a  handker- 
chief and  folded  the  $230  and  put  it  inside  the 
purse.  ¥es,  that  is  my  purse.  I  put  it  right 
La  that  compartment.  1  had  those  two  articles 
in  the  compartment  at  the  time,  and  I  found 
them  outside  my  berth  in  the  morning.  After 
I  put  the  money  in  the  bag,  I  eloaed 
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like  this,  and  put  it  a-way  between  the  foot 
and  head  of  the  berth  on  the  side  toward  the 
window.  That  made  the  purse  between  me  and 
the  window  of  the  sleeping  car,  on  top  of  the 
cover.  I  had  the  sheet  pulled  up  over  me. 
When  I  retired,  I  closed  the  curtains  at  the 
middle  and  at  the  bottom,  but  not  at  the  top. 
The  reason  I  did  not  close  them  at  the  top  was 
that  it  was  rather  a  warm  night.  The  win- 
dows were  up  a  little,  but  both  of  them  had  a 
screen.  From  the  time  I  first  got  on  the  Full- 
man  car  until  I  got  in  my  berth  I  did  not  see 
any  one  except  the  Pullman  porter  In  that  car. 
Each  time  I  started  to  the  toilet  and  came  back 
I  noticed  the  porter  right  outside  my  berth. 
He  was  not  doing  anything  because  both  of 
these  berths  were  not  occupied.  He  was  not 
opening  the  windows,  nor  attending  to  any  of 
his  other  duties.  He  was  not  making  up  any 
of  the  berths,  but  just  standing  there  all  the 
time. 

"After  I  went  to  sleep  that  night,  I  woke  up 
about  half  past  3  in  the  morning  and  looked  at 
my  watch,  and  it  was  not  time  to  get  up,  so  I 
dozed  oS  again.  I  was  not  sleepy.  Conse- 
quently, about  6:10  or  6:15  I  got  up  and  went 
to  the  washroom,'  and  on  getting  out  of  my 
berth  saw  the  porter  standing  at  the  other  berth 
down  below,  and  he  looked  at  me  right  hard. 
As  soon  as  I  discoyered  that  the  $230  was  not 
where  I  put  it,  I  reported  my  lose  to  the  porter. 
He  said  that  it  was  very  funny,  that  there  was 
nobody  around  but  him,  and  that  he  had  seen 
no  one;  and  I  told  him  to  go  and  get  the  two 
conductors,  and  I  reported  my  loss,  and  they 
told  me  that  they  were  very  sorry.  The  porter 
kept  walking  around  and  making  up  the  berths, 
and  I  watched  him  continuously.  When  I  ad- 
yised  the  porter  that  I  had  lost  this  money,  he 
didn't  do  anything,  just  kept  on  working  around 
the  berths.  Neither  of  the  Pullman  conductors 
did  anything.  Neither  one  of  them  made  any 
effort  to  find  my  money,  but  told  me  I  could 
not  do  anything  until  I  got  to  Houston  and 
talked  to  my  husband." 

"When  I  got  up  in  the  morning  about  6:30 
and  went  to  the  toilet  and  discovered  the  loss 
ot  the  $230,  I  didn't  notice  anv  one  at  that 
time  except  the  porter.  The  berths  on  the  back 
of  me  were  made  down,  but  the  ones  next  to 
the  comer  were  not  made  down.  Neither  was 
the  berth  directly  opposite  me  made  up,  nor 
the  one  in  the  next  comer  was  not  made  up. 

"I  found  two  little  trinkets  which  I  had 
along  with  me  outside  of  my  berth  in  the  morn- 
ing when  I  noticed  that  my  money  was  gone; 
that  was  when  I  first  got  np  and  came  back 
from  the  washroom.  They  were  right  in  front 
of  my  berth  on  the  floor.  When  I  found  these 
little  trinkets  on  the  floor,  I  spoke  to  the  por- 
ter about  it.  I  asked  him  if  he  knew  anything 
about  it  He  said  be  did  not,  but  that  he  no- 
ticed that  on  the  floor  early  in  the  morning. 
The  Pullman  porter  showed  me  all  of  Mrs. 
Fox's  jewelry  which  he  said  she  had  given  him 
the  night  before,  and  he  told  me  if  he  had  been 
given  my  money  it  would  have  been  perfectly 
aafe  with  him,  but  I  didn't  say  anything  fur- 
ther to  him. 

"At  Palestine  I  had  my  breakfast  outside  and 
went  back  to  the  Pnllman  car.  The  conductor 
and  porter  were  searching  Mr.  and  Mrs.  Fox's 
grips  for  a  mesh  bag  that  she  had  lost.  They 
were  looking  for  the  mesh  bag,  and  they  had 
taken  her  berth  to  pieces  again  and  had  made 
it  up  and  looked  all  through  her  bag,  and  I 
asked  the  conductor  what  they  were  looking 
for,  and  be  told  me  that  she  (Mrs.  Fox)  had 
lost  her  mesh  bag,  and  didn't  know  whether 
she  had  lost  it  the  night  before,  or  after  she 
had  gone  to  breakfast.  They  didn't  find  that 
mesh  bag,  so  far  as  I  know.  With  reference  to 
this  particular  transaction,  I  spoke  to  the  Pull- 
man conductor,  and  he  told  me  that  he  would 
not  trust  any  of  the  porters;  he  told  me  there 
were  mbm  detectives  on  tha  train." 


On  cross-examination  Hn.  Franks  testified 
as  follows: 

"Yes,  I  did  say  that  I  didn't  clos«  the  cur- 
tains at  the  v«ry  top  when  I  went  to  bed  on 
account  of  the  beat,  but  I  could  not  see  out 
into  the  aisle  through  the  curtains.  The  big 
heavy  curtains  were  open  at  the  top,  but  closed 
at  the  bottom.  The  screens  have  a  sort  of 
catch  on  them  in  the  inside,  and  the  screena 
were  in  the  same  position  when  I  awoke  aa 
they  were  when  I  went  to  bed.  I  don't  think 
there  was  any  opportunity  for  anybody  to  rench 
into  my  berth  from  the  outside  and  get  that 
purse;  I  mean  from  the  outside  of  the  car.  I 
bad  opened  my  ba^  and  I  gave  him  a  tip,  but 
this  $230  was  entirely  on  my  person  at  that 
time,  and  not  in  my  bag.  The  Pnllman  porter 
nor  anybody  else  could  have  known  tliat  the 
$2.S0  was  in  the  bag,  unless  they  watched  me 
put  it  there  after  I  got  in  my  berth.  My  cur- 
tain was  closed,  but  there  was  plenty  of  room, 
as  the  next  berth  was  not  made.  From  about 
3:30,  the  time  I  looked  at  my. watch,  until  I 
got  up,  I  dozed  very  little.  I  don't  think  there 
would  have  been  any  opportunity  during  that 
time  for  anybody  to  get  into  my  purse  without 
me  beiny  aware  of  it. 

"Yes,  It  reduces  itself  to  the  proposition  that 
the  money  must  have  been  taken  out  of  my  bag 
between  the  time  I  went  to  sleep  and  the  time 
I  woke  up  about  3:80. 

"From  the  little  diagram  which  Mr.  Potter 
has_  prepared,  and  which  I  now  examine,  I  can 
indicate  what  berths  were  made,  and  which 
were  unmade.  Nos.  1,  2,  and  3  were  nnmade, 
and  so  far  as  I  remember,  with  that  exception, 
all  the  other  berths  were  made  down. 

"From  the  time  I  stepped  on  that  Pullman 
car  until  the  time  I  awoke  In  the  morning  at 
6:30  and  went  to  the  toilet  and  found  my  mon- 
ey gone,  I  did  not  see  any  one  around  my  berth 
in  that  car  except  the  Pullman  porter. 

"When  I  got  up  in  the  morning  at  about  6 :30 
and  went  to  the  toilet  and  discovered  the  losss 
of  the  $230,  I  did  not  notice  any  one  at  that 
time  except  the  porter.  Later  on,  when  the 
people  began  to  get  up,  I  noticed  that  there 
were  other  people  in  the  car ;  I  suppose  the 
car  was  pretty  near  fall.  The  bertha  on  the 
back  of  me  were  made  down,  but  the  ones  next 
to  the  corner  were  not  made  down,  neither  was 
the  berth  directly  opposite  me  made  up,  nor 
the  one  in  the  next  comer  was  not  made  up. 
There  were  three  of  the  berths  not  made  up.** 

Under  an  appropriate  as8lgnm»it  of  er- 
ror, appellant  complains  of  the  following  par- 
agraph of  the  court's  charge: 

"If  yon  should  believe  from  a  preponderance 
of  the  evidence  that  the  porter  on  the  car  in 
which  the  plaintiff  was  sleeping  (if  she  was  so 
sleeping)  purloined  any  of  plaintiff's  money, 
which  she  was  then  and  there  entitled  to  carry 
as  'baggage.'  then  In  this  event  you  will  find 
for  plaintiff  in  the  amount  of  such  money  pur- 
loined, if  any,  and  this  is  true  even  though  you 
may  believe  that  the  plaintiff  was  guilty  of  neg- 
ligence." 

This  complaint  is  based  upon  the  proposi- 
tion that  the  evidence  does  not  raise  the  is- 
sue of  the  theft  of  Mrs.  Franks'  money  by 
the  porter,  and  therefore  that  Issue  ouRht 
not  to  have  been  submitted  to  the  Jury. 

[1,2]  We  think  the  assignment  should  be 
sustained.  We  have  set  out  above  all  of  the 
testimony  bearing  upon  this  issue  and  do  not 
think  the  facts  and  circumstances  shown  by 
this  testimony  can  be  regarded  as  any  evi- 
dence that  Mrs.  Franks'  money  was  stolen 
by  the  porter.  All  that  the  testimony  shows 
is  that  the  money  was  lost  and  that  the 
porter  had  the  opportunity  to  take  It.    There 
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was  nottklng  In  his  acts  or  statements  to 
show  that  he  was  guilty  of  the  theft  The 
testimony  shows  that  there  were  a  number 
of  other  persons  In  the  car  during  the  night 
whose  opportunity  to  commit  the  theft  was 
«qaal  to  that  of  the  porter.  There  Is  no  tes- 
timony  as  to  the  number  of  persons  in  the 
car  wh<m  Mrs.  Franks  retired  to  her  berth, 
and  no  testimony  as  to  whether  any  passen- 
gers came  in  or  left  the  car  during  the  night 
The  testimony  hardly  Justifies  a  surmise  or 
suspicion  that  the  porter  stole  the  money, 
and  certainly  does  not  do  more,  and  cannot 
be  regarded  as  sufSdent  evidence  to  raise 
tbe  Issue  of  theft  by  the  porter.  Joske  t. 
Inrlne,  91  Tex.  574,  44  S.  W.  1069;  Pullman 
Co.  T.  Batch,  80  Tex.  Olv.  App.  303,  70  S.  W. 
77L 

[3]  Tbe  evidence  tending  to  show  negli- 
gence on  the  part  of  appellant  in  falling  to 
protect  Mrs.  Franks  from  having  her  money 
stolen.  If  sufiSdent  to  raise  that  Issue,  Is  ex- 
treme meager.  In  this  state  of  the  evi- 
dence, the  submission  of  the  Issue  of  theft  of 
the  money  by  the  porter,  when  such  issue 
was  not  raised  by  the  evidence,  cannot  be  re- 
garded as  immaterial  error,  but  is  one  which 
requires  that  the  Judgment  be  reversed  and 
the  cause  remanded,  and  It  has  been  so  or- 
dered. 

Reversed  and  remanded. 


ABEKNATHT  RIGBY  CO.  T.  McDOUGLB, 
CAMERON  &  W£BST£}R  CO.    (No.  997.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

May  17,  1916.     Rehearing  Denied 

June  14,  1016.) 

1  Pabtnebship  ®=»289(4)  —  Liabiuty  of 
Pabtnkb— Pbincipal  ob  Surety. 
A  partner  who  sold  out  to  his  two  partners, 
who  asBUmed  a  partnership  indebtedness  but 
whom  the  creditor  did  not  release,  was  bound 
on  the  note,  and  the  creditor  was  entitled  to  a 
judgment  against  him;  the  agreement  between 
himself  and  liis  partners  not  changing  his  rela- 
tion from  that  of  a  principal  obligor  to  a  mere 
surety  without  the  creditor's  consent. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  498 ;  Dec  Dig.  <8=»239(4),] 

2.  CJoiCPOBlTIOHfl    WITH    Cbeditoks    «=>27    — 

Pabtnebsbip's     Debt     —     "Composition 

Agbesmbrt  with  Cbeditobs." 
Where  a  creditor  of  a  partnership  agreed 
to  take  60  cents  on  the  dollar  of  their  mdobted- 
ness  in  full  settlement  if  a  third  person  would 
take  the  partnership's  stock  of  ^ods  at  60  per 
cent,  and  induced  other  creditors  to  accept  that 
settlement,  and  such  third  person  refused  to 
take  over  the  stock  on  such  terms,  and  the  cred- 
itor thereafter  notified  the  debtor  and  the  oth- 
er creditors  that  it  withdrew  its  proposition  to 
take  60  cents  on  the  dollar,  there  was  no  com- 
position ssreement  between  tbe  debtor  and  the 
creditors;  "a  composition  agreement  with  credi- 
tors" being  an  agreement  between  an  insolvent 
or  embarrassed  debtor  and  bis  creditors,  whereby 
the  creditors  in  consideration  of  an  immediate 
payment  agree  to  accept  a  dividend  less  than 
tbe  whole  amount  of  their  claim  to  be  distribut- 


ed pro  rata  in  discharge  and  satisfaction  of  the 
whole  debt 

[Ed.  Note. — For  other  cases,  see  Compositions 
with  Creditors,  Cent.  Dig.  if  2,  78,  85,  86,  08, 
94;    Dec.  Dig.  «=>27. 

VoT  Other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Composition.] 

3.  CouFoaiTioNS  with  Cbeditobs  ®=>13 — Ef- 
FKCT— Fbaud. 

In  such  case  a  secret  understanding  between 
a  bank,  one  of  the  largest  creditors,  the  party 
who  was  to  take  over  the  partnership's  stock, 
and  the  partnership,  that  the  bank  should  be 
paid  its  debt  in  full,  was  a  fraud  upon  the  other 
creditors,  which  would  defeat  a  composition 
agreement  if  any  had  been  in  fact  made. 

[Bd.  Note. — For  other  cases,  see  Compositions 
with  Creditors,  Cent  Dig.  i|  23-37,  87-94; 
Dec.  Dig.  <£=13.] 

4.  Appbal  and  Ebbob  ®=>1046(3)— Habiclxss 
Ekbob— Right  to  Open  and  Close. 

Error,  if  any,  in  refusing  defAidant  the  right 
to  open  and  close  tbe  evidence  and  argument 
was  harmless,  where  the  court  properly  took  the 
case  from  the  jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4130 ;  Dec.  Dig.  <S=>1046(3).] 

Appeal  from  Dallas  County  Court  at  Law ; 
T.  A.  Work,  Judge. 

Suit  by  the  McDougle,  Cameron  &  Webster 
Company  against  the  Abernathy  Rigby  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeabs.    Affirmed. 

Johnson  &  Barren,  of  Cleburne,  and  W.  I/. 
Ward,  of  Dallas,  for  appellant  Short  & 
Field,  of  Dallas,  for  appellee. 

HUFF,  0.  J.  The  appellee  Instituted  this 
suit  to  recover  a  balance  due  on  a  $1,000 
note,  executed  December  1,  1918,  by  appel- 
lant, a  partnership  composed  of  L.  B.  Rlgby, 
J.  C.  Abernathy,  and  W.  B.  Harrell.  The 
credits  made  on  the  note  were  set  out  with 
the  date  thereof,  leaving  a  balance  amount- 
ing to — ^principal.  Interest  and  attorney's 
fees— $306,  at  the  date  of  the  trial. 

The  appellants  allege  that  Rlgby  sold  out 
his  Interest  in  the  partnership,  and  the  oth- 
er two  parties,  Abernathy  and  Harrell,  as- 
sumed the  Indebtedness  due  appellee,  togeth- 
er with  all  other  indebtedness  due  by  the 
partnership,  and  that  appellee  agreed  to  re- 
lease him  from  the  debt  It  is  also  alleged 
that  by  a  composition  agreement  with  tbe 
creditors  of  tbe  firm  and  with  apxmllee,  by 
which  they  were  to  take  60  cents  on  the  dol- 
lar of  the  Indebtedness,  that  appellants  were 
not  Indebted  In  the  amount  sued  for,  and  that 
since  such  agreement  appellants  have  paid 
$100,  and  that  60  cents  on  the  dollar  of  the 
balance  due  on  the  note,  less  the  $100,  left 
the  sum  now  due  about  $125.  These  allega- 
tions are  eadi  and  all  denied  by  the  appel- 
lee. 

The  facts  show  that  Rlgby  did  sell  out  his 
interest  In  the  partnership  business  as  alleg- 
ed, and  that  tbe  remaining  partners  assumed 
the  Indebtedness.  The  appellee's  agent  was 
so  notified  by  Rigby,  but  it  is  uncontroverted 
that,  when  requested  to  release  Rlgby,  he  re- 
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fused  to  do  so.  Rigby  admits  In  bis  testl- 
mony  that  appellee  informed  blm  it  woald 
look  to  blm  and  bcfld  him  on  the  note. 

The  partnership,  appellant,  was  composed 
of  the  members  as  alleged.  The  facts  in  this 
case  establish  that  appellee  agreed  to  take 
eo  cents  on  the  dollar  of  their  Indebtedness 
in  full  settlement  J.  B.  Dobry,  an  outside 
party,  was  to  take  the  stock  of  goods  at  60 
per  cent,  and  the  agreement,  according  to  Mr. 
Morgan,  appellee's  representative,  was  that 
appellee  would  take  60  cents,  provided  Dobry 
bought  the  goods.  Dobry  testified  that  he 
agreed  to  take  the  goods  and  pay  the  cred- 
itors 60  cents  on  the  dollar,  and  so  notified 
Mr.  Morgan,  who  agreed  to  do  what  they 
agreed  upon,  and  would  take  60  cents  on  ap- 
pellee's debt  -It  appears  that  app^Iants  fur- 
nished to  Dobry  a  list  of  their  creditors,  but 
upon  investigation  he  found  the  amounts 
stated  in  this  Ust  were  less  than  was  owing 
by  the  firm,  and  he  refused  to  go  through 
with  the  trade.  While  this  trade  was  pend- 
ing appellee  wrote  a  circular  letter  to  some 
10  of  the  creditors  of  the  partnership  and 
phoned  some  of  them  that  Dobry  was  going 
to  purchase  the  stock  and  would  pay  60  per 
cent  of  the  debts,  advising  that  appellee 
was  willing  to  accept  that  amount  for  its 
claim,  and  also  advised  the  various  creditors 
to  whom  it  wrote  that  it  would  be  to  their 
interest  to  do  the  same.  Some  of  these  cred- 
itors wrote  to  appellee,  stating  that  they 
were  willing  to  accept  the  settlement,  and 
these  letters  were  sent  to  Dobry,  who  In  the 
meantime,  however,  had  refused  to  purchase 
the  goods,  because,  as  he  says,  the  daims 
were  more  than  stetcd  on  the  list,  and  he  so 
notified  appellee.  Upon  this  notice  appellee 
notified  all  the  creditors  that  it  would  with- 
draw Ite  proposition  to  take  60  cents,  and 
also  notified  appellant  to  the  same  e£Fect 
This  stetement  is  not  denied  or  controverted. 

There  Is  a  suggestion  in  the  testimony  that 
the  stock  of-  goods  was  afterwards  sold  to 
some  one  else,  but  for  how  much  is  not 
shown,  or  whether  the  other  creditors  ac- 
cepted 60  per  cent.  There  is  evidence  also 
that,  while  Dobry  was  negotiating  for  the 
purcliase,  the  list  furnished  by  appellant 
showed  an  indebtedness  to  the  bank  in  the 
sum  of  $2,000,  and  that  he  (Dobry),  appel- 
lants, and  the  bank  agreed  that  if  he  bought 
the  bank  would  extend  the  note  six  months, 
but  Dobry  was  to  indorse  the  note  and  pay 
the  full  sum  due  the  bank. 

[1  ]  The  trial  court  instructed  a  verdict  for 
the  appellee  for  the  balance  due,  as  shown 
by  the  note,  after  allowing  the  credits  paid 
thereon.  RIgby  contends  that  by  the  assump- 
tion of  the  other  partners  he  was  released, 
and  that  he  is  only  a  surety  by  virtue  of  the 
assumption.  The  testimony  is  uncontrovert- 
ed  that  appellee  did  not  release  Rlgby,  but  re- 
fused to  do  so  upon  request  Rigby  was 
bound  upon  the  note  and  for  the  debt  and 
therefore  appellee  was  entitled  to  Judgment 
against  blm  thereon.    Shaplelgh  v.  Wells,  90 


Tex.  110,  87  S.  W.  411,  SO  Am.  St  Rep.  7S3; 
White  v.  Boone,  71  Tex.  712;  13  S.  W.  5t 
There  Is  no  prayer  over  againirt  the  copart- 
ners by  Rlgby  for  Judgment,  or  that  the  ap- 
pellee be  first  required  to  make  its  debt  out 
of  their  property.  The  agreement  of  Rigby 
and  his  partners  as  to  appellee  would  not 
change  his  relation  from  a  principal  obligor 
to  k  mere  surety  without  its  consent  90 
Tex.  110,  37  S.  W.  411,  supra. 

The  assignments  are  not  sufficient  to  at- 
tack the  Judgment  as  to  its  failure  to  di- 
rect execution  against  the  remaining  part- 
ners' property  first 

[1]  The  pleadings  and  fkcts  In  this  case 
do  not  warrant  the  holding  that  there  was 
an  accord  and  satisfaction  as  between  ap- 
pellante  and  appellee.  All  that  is  set  out  or 
attempted  to  be  shown  by  the  facts  was  a 
composition  agreement  between  the  debtors 
and  creditors.  This  dearly  is  not  shovra. 
The  trade  upon  which  the  attempted  com- 
position was  sought  did  not  go  through,  and 
appellee  then  notified  appellant  it  would  not 
take  60  cents,  and  also  notified  all  the  cred- 
itors with  whom  it  had  communicated.  This 
fact  is  not  denied  or  disputed.  It  la  not 
shown  that  the  other  creditors  ever  acted 
upon  such  agreement  and  accepted  00  per 
cent,  except  upon  the  condition  of  Dobry's 
contract,  which  he  refused  to  consummate. 
"A  composition  agreement  with  creditors  is 
an  agreement  between  an  insolvent  or  em- 
barrassed debtor  and  his  creditors,  whereby 
the  creditors,  in  consideration  of  an  imme- 
diate payment,  agree  to  accept  a  dividend 
less  than  the  whole  amount  of  their  dalm,  to 
be  distributed  pro  rata  in  discharge  and  sat- 
isfaction of  the  whole  debt."  Iianes  v. 
Squyres,  46  Tex.  382.  The  circular  letter 
sent  shows  what  the  terms  of  the  agreement 
were  to  be.  Dobry  was  to  buy  and  pay  for 
the  goods  and  pay  the  creditors  60  cents  on 
the  dollar.  This  he  never  did,  but  refused  to 
do.  No  other  agreement  is  attempted  to  be 
shown,  and  in  so  far  as  the  appellee  is  con- 
cerned in  this  case,  what  others  may  have 
agreed  or  accepted  thereafter  could  not  affect 
it  especially  after  it  had  notified  all  that  It 
would  not  teke  60  cents  when  Dobry  declined 
to  take  the  stock  of  goods. 

[3]  In  this  case  it  was  shown  that  there 
was  a  secret  understanding  between  the 
bank,  one  o<  the  largest  creditors,  Dobry, 
and  appellant  which  was  unknown  to  appel- 
lee at  the  time,  and  not  until  the  day  before 
the  trial  of  this  case  vms  it  Informed  of  such 
secret  understanding;  that  is,  that  the  bank 
should  be  paid  in  full  its  debt  This  was  a 
fraud  upon  the  other  creditors,  and  would 
defeat  the  composition  agrbement  relied  up- 
on, if  it  in  fact  had  been  made.  'Vnuis  Bro«:. 
V.  Morris,  63  Tex.  458,  51  Am.  Rep.  655: 
Dansby  v.  X'rieberg,  76  Tex.  463,  18  &  W. 
331. 

[4]  Appellant  complains  at  the  action   of 
thq  court   in   refusing   to   permit   them    t 
open  and  dose  the  evidence  and  argument. 
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If  enoT,  it  to  buwless,  as  tbe  court  took  tbe 
case  from  tbe  Jury,  aitd  we  believe,  under  the 
facta  of  tills  ca«e,  be  property  dM  ao. 
Tbe  ca«e  will  be  affirmed. 


MARTIN  V.  BLAIR  &  HUGHES  CO.* 
(No.  8361.) 

(Court  of  Civil  AppMla  of  Texas.    Ft  Worth. 

April  16,  1016.    Rehearing  Denied 

May  20.  Ifiie.) 

1.  QVAMAWTT  «S980  — BwlOIBnitS-^WBIXTVII 
GUABANTT— FOBM. 

Where  defendant  wrote  to  the  president  of  a 
corporation  jraaranteeinR  a  third  party's  debt  he 
knew  was  dne  the  corporation,  the  Kuaxanty 
vaa  available  to  the  corporation. 

[Ed.  Note.— For  other  oases,  see  OuarantTi 
Cent.  Die.  H  80-32 ;  Dec.  Dig.  «s;>30.] 

2.  GxTABANTT     9is>36<2)— Opbration— £!xTXira 

or  LlABIUTT. 

Where  defendant  guaranteed  a  third  party's 
debt  dne  pIainti£F,  he  was  liable  only  for  tbt 
thea  ezistUK  debt  with  legal  interest,  and  not 
for  the  interest  and  attorney's  fees  stipnlated 
in  notes  subsequently  made  by  the  debtor  to 
plaintiS  for  the  debt  in  question. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  I  88;  Dee.  Dig.  «=B3e(2).] 

Appeal  from  District  Court,  Wichita  Coun- 
ty; J.  W.  Akin,  Judge. 

Action  by  the  Blair  &  Hughes  Company 
against  F.  D.  Martin.  Judgment  for  plain* 
tlfl,  and  defendant  appeals.  Reformed  and 
aflrmedL 

A.  T.  Cole,  of  ClareadcHi,  for  appellant. 
Hnfr,  Martin  &  BulUngton,  of  Wichita  Falls, 
for  appellee. 

BUCK,  J.  PlaintUF,  Blair  ft  Hughes  Com- 
pany, a  corporation,  ffied  suit  against  F.  D. 
Martin,  In  the  district  court  of  Wichita  coun- 
ty. May  15,  1915.  Defendant's  answer  con- 
sisted of  a  general  demurrer,  general  denial, 
and  a  plea  of  absence  of  consideration  for 
the  execution  of  the  letter  and  Instrument  set 
out  In  plaintiff's  petition,  and  under  which 
Martin  was  sought  to  be  bound.  It  is  agreed 
by  the  parties  hereto  that  the  facts  set  out  In 
plaintiff's  original  and  supplemental  peti- 
tions are  true,  but  It  is  contended  by  the  de- 
fendant that  such  facts  do  not  constitute  a 
canse  of  action  against  him.  Therefore,  as 
a  predicate  to  our  conclusions  as  to  this  Is- 
sue, we  will  note  herein  what  we  consider  to 
be  the  material  portions  of  such  pleadings. 

Plaintiff  alleged  it  was  a  corporation  doing 
a  wholesale  grocery  business,  with  its  domi- 
cile at  Wichita  Falls,  Tex.,  and  that  the 
Martin-Bennett  Company  was  a  mercantile 
corporation,  with  Its  place  of  business  at 
Jericho,  Tex.  That  F.  D.  Martin,  during 
1913  and  1914,  was  a  stockholder  in  said  lat- 
ter corporation.  That  on  March  21.  1914, 
Martin-Bennett  Company  was  Indebted  to 
plaintiff  in  the  sum  of  $1,09^71,  for  mer- 
chandise, and  that  the  account  was  at  said 
time  long  past  dne.    That  plaintiff  was  de- 


manding payment  of  said  account,  and  in- 
formed said  defendant  Martin  of  the  exist- 
ence of  said  iodebtedness,  and  that  unless 
personal,  or  other  satisfactory,  security  was 
given  plaintiff,  it  would  no  longer  carry  said 
account.  That  for  the  purpose  of  Inducing 
plaintiff  to  close  said  account  with  notes, 
and  to  extend  the  time  of  payment  of  said 
Indebtedness,  defendant  Martin  wrote  the 
following  letter  to  WUey  Blair,  president  of 
plaintiff  company: 

"Ft  Worth,  Texas,  March  21,  1914. 

"Mr,  Wiley  Blair,  Wichita  Falls,  Texas— Dear 
Mr.  Blair:  After  my  phone  conversation  with 
you  a  few  days  ago,  I  wrote  to  Mr.  Bennett  in 
regard  to  the  Jericho  matter.  I  had  a  letter 
from  him  to-day  stating  that  hs  had  taken  up  this 
matter  with  your  representative  and  that  he 
would  be  able  to  pay  your  firm  this  summer,  and 
had  offered  to  close  the  matter  with  note.  He 
assures  me  that  he  will  be  able  to  pay  every  dol- 
lar the  firm  owes,  if  ipven  time.  When  I  left 
there  I  turned  everything  over  to  Bennett  with 
the  understanding  that  he  would  liquidate,  and 
I  have  every  confidence  in  Ms  ability  to  do  so.  I 
appreciate  the  oonrteous  and  lenient  manner  in 
which  yoa  have  treated  us,  and  assure  you,  yon 
will  not  lose  anything  on  the  Martin-Bennett 
Co.,  and  you  can  look  to  me  to  see  that  this 
promise  is  carried  out  Bennett  is*  straight  as 
a  string,  and  yon  eai^  abscdutely  rely  on  his 
making  good  any  promise  he  makes.  I  feel  sure 
you  and  he  can  adjust  this  matter,  and  having 
pat  it  in  his  hands  I  would  cather  he  make 
the  settlement  If  you  are  in  Ft  Worth,  any 
time  soon;  I  would  be  glad  to  talk  this  over  with 
you.  Bennett  wrote  me  that  he  is  getting  the 
accounts  due  the  firm  into  secured  notes  payable 
tUsfalL 

''With  kind  personal  regards,  I  am, 
"Yours  very  truly. 


[Signed]    F.  D.  Martin." 


niat  detoodant  Martin  oaused  the  letter 
to  b«  delivered  to  plaintiff,  and  thereby 
promised  to  answer  for  the  debt  of  Martin- 
Bennett  Company.  That  plaintiff  accepted 
said  guaranty  contained  in  said  letter,  and 
so  advised  defendant  In  pursuance  of  said 
agreement  between  plaintiff  and  defendant, 
plaintiff  accepted  three  notes,  each  for  $200, 
and  one  note  for  $498.71,  all  dated  April  1, 
1914,  bearing  Interest  at  10  per  cent,  per  an- 
num from  date,  and  10  per  cent  attorney's 
fees,  payable  at  Widiita  Falls;  said  notes 
being  signed  by  Martin-Bennett  Company, 
acting  by  its  vice  president,  J.  G.  Martin. 
That  subsequently  Martin-Bennett  Company 
became  insolvent,  and  that  the  only  pay- 
ments made  on  said  notes,  which  were  al- 
leged to  be  past  due,  aggregated  $184.51. 
Plaintiff  sued  for  the  bttlance  of  principal, 
interest,  and  attorney's  fees,  as  the  notes 
provided.  It  was  alleged  that  defendant 
had  been  duly  notified  of  the  failure  of  Mar- 
tin-Bennett Company  to  pay  said  notes,  and 
that  he  had  failed  to  pay  the  same.  That 
Martin-Bennett  Company  had  been  adjudi- 
cated a  bankrupt. 

Judgment  was  rendered  June  21,  1016,  for 
plaintiff  in  the  sum  of  $1436.40,  and  defend- 
ant appeals. 

[1]  We  conclude  that  the  trial  court  did 
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not  err  In  holding  defendant  liable  as  a 
guarantor.  WhUe  it  is  a  generally  accepted 
principle  that  only  the  particular  person  to 
whom  the  guarantee  Is  made,  or  to  whom  It 
Is  directed,  has  the  legal  right  to  act  there- 
under or  rely  thereon,  and  that  the  law  of 
guaranty  must  be  strictly  construed  and  ap- 
plied, It  being  lex  strictissiml  Juris  (Smith 
V.  Montgomery,  3  Tex.  199 ;  Brandt  on  Sure- 
tj^hlp  and  Guaranty,  {  117;  Donley  v.  Bush, 
44  Tex.  8;  McRea  v.  McWllliams,  58  Tex. 
333;  Scboonover  t.  Osborne,  108  Iowa,  458, 
79  N.  W.  260 ;  Crane  v.  Specht,  39  Neb.  131, 
67  N.  W.  1018,  42  Am.  St.  Rep.  567),  yet  we 
think  the  fact  that  this  letter  was  directed 
to  Wiley  Blair,  whom  the  petition  alleges  to 
have  been  the  president  of  plaintiff  corpo- 
ration, would  not  cause  the  offer  to  come 
within  the  inhibition  of  the  strict  rul0  laid 
down  by  the  authorities.  Plaintiff,  being  a 
corporation,  must  hare  acted  through  its 
duly  constituted  officers.  It  is  shown  that 
the  indebtedness  due  by  Martin-Bennett  Ck>m- 
pany  was  to  the  Blair  &  Hughes  Company, 
not  to  Blair  as  an  individual,  of  which  fact 
defendant  was  well  Informed.  It  is  admit- 
ted, as  alleged  In  the  petition,  that  the  let- 
ter was  written  to  "Wiley  Blair,  president  of 
Blair  &  Hughes  Company."  As  it  is  said 
in  20  Cyc.  p.  1431: 

"Where  it  appears  upon  the  face  of  the  letter 
of  (tnaranty  that  it  is  addressed  to  some  one 
in  a  representative  capacity,  or  there  is  some  un- 
certainty as  to  who  is  intended  to  avail  himself 
of  the  guaranty,  parol  evidence  is  admissible  to 
identify  the  real  party  in  interest." 

Where  the  offer  was  made  to  a  person  des- 
ignated as  president,  parol  evidence  was  held 
to  be  admissible  to  show  that  the  real  par- 
ty Intended  was  the  bank  of  which  the  ad- 
dressee was  president.  Bank  v.  Peck,  28  Vt. 
200,  65  Am.  Dec.  234.  It  was  pleaded,  and 
therefore  admitted  as  true,  that  defendant 
"caused  this  memorandum  In  writing .  •  •  • 
to  be  delivered  to  plaintiff,  and  thereby 
promised  to  plaintiff  to  answer  to  It  for  the 
debt  of  the  said  Martin-Bennett  Company." 

While  we  have  carefully  examined  appel- 
lant's 26  assignments,  the  first  25  presenting 
practically  the  same  questions,  yet  we  do  not 
deem  It  necessary  to  discuss  each  separate- 
ly. We  find  no  reversllile  error  presented 
In  said  assignments  1  to  25,  inclusive,  and 
hence  they  are  overruled. 

II]  The  twenty-sixth  and  last  assignment 
alleges  error  in  the  action  of  the  court  In 
rendering  Judgment  for  10  per  cent  Inter- 
est on  the  notes,  and  10  per  cent,  attorney's 
fees,  and  we  believe  the  contention  should 
be  sustained.  The  promise  or  guaranty  of 
defendant,  as  we  view  it,  went  only  to  the 
debt  then  owing  plaintiff,  and  should  not  be 
extended  so  as  to  include  more  than  the 
principal  sum  due  April  1,  1914,  when  the 
open  account  was  closed  by  notes,  with  legal 
interest  thereafter.  Vogelsang  v.  Mensing,  1 
White  &  W.  Civ.  Cas.  Ot  App.  {  1165. 


Therefore  we  will  r^orm  the  Judgment,  so 
as  to  give  plaintiff  Judgment  for  the  princi- 
pal due  April  1, 1914,  less  the  payments  made 
and  pleaded,  with  Interest  at  6  per  cent, 
and,  as  so  reformed,  the  Judgment  will  be 
affirmed.  The  costs  of  appeal  will  be  taxed 
against  appellee. 

Beformed  and  affirmed. 


LITTLE  V.  NICHOLSON.    (No.  7227.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
May  31,  1916.) 

Husband  and  Wife  «=924S  —  OomrtrsiTr 

PbOPEBTT— INVALID    MaRRIAOE. 

Where,  when  a  man  undertook  by  marriage 
ceremony  to  marry  a  woman,  he  had,  as  at  all 
times  thereafter,  a  Uving  wife  from  whom  he 
was  not  divorced,  property^  purchased  by  bim 
and  the  second  putative  wife  from  their  joint 
earnings,  the  deeds  naming  both  as  grantees, 
was  not  at  any  time  the  communitj-  property  of 
himself  and  such  wife,  but  was  the  joint  or 
partnership  property  of  the  two,  so  that  the  pu- 
tative wife  was  not  divested  of  her  one-half  un- 
divided interest  in  such  property  by  levy  and 
sale  under  judgment  against  her  husband. 

[Ed.  Note. — EV>r  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  §  880;  Dec.  Dig.  <®=>24S.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Chas.  B.  Ashe,  Judge. 

Suit  by  Carrie  E.  Nicholson  against  R.  N. 
Little.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Judgment  affirmed. 

Edward  H.  Bailey,  of  Houston,  for  appel- 
lant. Atldnson,  Graham  &  Atkinson,  of  Hous- 
ton, for  appellee. 

LANE,  J.  This  is  a  suit  in  trespass  to  tiy 
title,  filed  by  appellee,  Carrie  E.  Nicholson, 
on  April  24,  1913;  appellee  Nicholson  tn  her 
original  petition  alleging  that  she  and  ap- 
pellant, R.  N.  Little,  each  owned  an  undi- 
vided one-half  interest  in  lots  numbered  8, 
9,  10,  11,  and  12,  In  block  No.  19,  of  West 
Houston  addition  to  the  city  of  Houston. 
Harris  county,  Tex.,  of  the  reasonable  val- 
ue of  $1,000,  and  that  appellant  Little  re- 
fused to  recognize  her  one-half  interest,  and 
that  on  the  1st  day  of  January,  1913,  he  en- 
tered upon  said  land  and  dispossessed  appel- 
lee Nicholson  therefrom,  and  has  ever  since 
the  said  last-named  date  continued  to  with- 
hold from  appellee  the  possession  thereof,  to 
her  damage  in  the  sum  of  $250.  Appellant 
Little  filed  his  original  answer  to  said  pe- 
tition on  October  16,  1013,  which  original  an- 
swer Is  composed  of  a  general  demurrer,  gt-n- 
eral  denial,  and  a  plea  of  not  guilty,  with 
prayer  for  Judgment  of  the  court  that  appel- 
lee take  nothing  by  her  suit,  and  for  costs  of 
court.  On  October  16,  1913,  there  vras  filed 
In  said  suit  an  agreement  of  the  evidence,  or 
a  statement  of  the  facts,  on  which  said  suit 
should  be  and  was  submitted  for  trial,  said 
agreement  of  the  evidence  or  statement  of 
facts  being  duly  signed  by  the  attorneys  of 
record   of  the  parties   to    said   suit,   which 
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agreement  at  the  evidence,  or  statement  ot 
facts,  wU  be  hereafter  set  out  in  full.  On 
November  22,  1915,  the  case  was  tried  be- 
fore the  court,  a  Jury  having  been  waived, 
and  resulted  in  a  judgment  tor  appellee,  Car- 
rie E.  Nicholson,  .for  title  and  possession  of 
an  equal  undMded  <me-half  of  said  lots,  and 
for  costs  of  court. 

By  appellant's  first  and  only  assignment  it 
Is  Insisted  that  the  trial  court  erred  in  ren- 
dering Judgment  in  favor  of  appellee  for  a 
one-half  undivided  interest  in  property  sued 
for,  because  such  judgment  has  no  support 
by  facts  agreed  to  by  both  parties  to  the  suit; 
such  agreed  facts  being  all  the  evidence  sub- 
mitted. 

The  agreed  facts  niwn  which  the  case  was 
tried  are  as  foUows: 

"(1)  That  the  property  in  controversy  between 
plaintiff  and  defendant  consists  of  lots  numbered 
8. 9,  10,  11,  and  12,  in  block  No.  19,  West  Hous- 
ton addition  to  the  city  of  Houston,  in  Harris 
county,  Tex. 

"(2)  That  plaintiff,  Carrie  Nicholson,  was 
formerly  known  by  the  name  of  Carrie  Howard. 

That  on  the day  of ,  1897,  plaintiff 

In  good  faith  went  throagh  a  marriage  ceremony 
with  George  W.  Howard,  believing  that  the 
said  George  W.  Howard  bad  the  right  to  marry 
her,  and  knowing  that  tiiere  was  no  reason  wliy 
she  on  her  part  was  not  free  to  marry  him,  and 
they  subsequently  lived  together  and  held  them- 
selves out  as  man  and  wife  until  December, 
1903.  when  the  said  Howard  left  the  country 
and  has  not  been  beard  from  since.  That  plain- 
riS  did  not  learn  of  his  former  marriage  until 
1804.  after  he  left. 

"(3)  That  at  the  time  of  said  attempted  mar- 
riage between  the  said  George  W.  Howard  and 
this  plaintiff,  the  said  George  W.  Howard  bad 
a  lawfnl  wife,  named  Hattie  Howard,  who  re- 
sided in  the  towh  of  Telleville,  Ark.  and'  that 
he  has  never  been  divorced  from  said  Hattie 
Howard. 

"(4)  That  on  June  3,  1902,  a  deed  was  made 
by  Wm.  B.  Floyd  and  Adelia  H.  Floyd  to  the 
said  George  W.  Howard  and  Carrie  Howard  to 
all  of  said  property  except  lot  No.  11. 

"(5)  That  on  June  21,  1902,  a  deed  was  made 
by  J.  S.  Hansford  conveying  lot  No.  11  to  the 
said  George  W.  Howard  and  Carrie  Howard, 
and  that  said  George  W.  Howard  and  Carrie 
Howard  were  both  named  as  grantees  in  car-h 
of  said  deeds,  and  the  consideration  was  paid 
from  their  joint  earnings. 

"(6)  That  on  the  24th  day  of  April,  1903, 
while  plaintiff  and  the  said  George  W.  Howard 
were  thns  living  together  and  holding  themselves 
out  to  the  public  as  man  and  wife  in  the  city  of 
Houston,  Harris  county,  Tex.,  defendant,  R.  N. 
Little,  loaned  to  the  said  George  W.  Howard  the 
sam  of  $115.  This  note  was  secured  by  a  lieu 
on  a  barber  shop  belonging  to  said  Howard, 
from  which  the  sam  of  $35  was  reaUzed  and 
credited  on  the  judgment  against  Howard.  That 
CO  the  3d  day  of  November,  1903,  this  defendant 
sued  the  said  Howard  in  the  justice  court  of 
Harris  county,  Tex.,  precinct  No.  1,  on  the  note 
given  for  said  $115,  and  on  the  30th  day  of  No- 
vember, 1903,  obtained  a  judgment  against  him 
for  the  sum  of  $128.70,  and  costs  of  court, 
amounting  to  $9.55,  making  a  total  of  $136.25 
on  which  execution  was  issued  on  the  lltb  day 
of  December,  1903,  and  an  abstract  of  judg- 
ment was  duly  filed  and  recorded  in  the  judg- 
ment records  of  Harris  county,  Tex.,  on  the 
6th  day  of  February,  1904,  and  on  the  16th  day 
of  March,  1911,  alias  execution  was  issiiod  out 
of  (caid  court  against  the  said  Howard,  and 
on  May  2,  1911,  the  constable  of  said  precinct 
No.  1,  Harris  county,  Tex,,  levied  said  execu- 


tion on  said  property,  and,  after  legal  notice, 
sold  all  the  right,  title,  and  interest  of  the  said 
George  W.  Howard  in  and  to  the  said  lots  8, 
9,  10,  11,  and  12,  in  block  19,  West  Houston 
addition  to  the  city  of  Houston,  Harris  county, 
Tex.,  to  this  defendant,  R.  N.  Little,  and  a 
deed  thereto  was  executed  by  said  constable  to 
defendant,  R.  N.  Little,  and  forthwith  recorded 
in  the  deed  records  of  Harris  county,  Tex.  Said 
R.  N.  Little  bid  the  sum  of  $50  at  said  sale, 
which  was  credited  on  his  judgment  against 
Howard. 

"(7)  The  only  question  to  be  determined  in  this 
cause  is  as  to  whether  said  sale  passed  the  title 
from  this  plaintiff  to  R.  N.  Little.  The  said 
R.  N.  Little  claims  that  said  land  was  com- 
munity property  between  the  said  George  W. 
and  Carrie  Howard,  and  subject  to  community 
debts,  and  that  the  sale  as  made  passed  the 
entire  property  to  defendant,  and  plaintiff 
claims  tliat  she  was  a  joint  owner  in  said  prop- 
erty, tliat,  as  there  was  never  any  marriage  be- 
tween her  and  the  said  George  W.  Howard,  she 
had  no  community  interest  in  said  property, 
that  the  real  wife,  Hattie  Howard,  had  a  com- 
munity interest  in  the  half  of  said  property 
which  belonged  to  the  said  Georce  W.  Howard, 
and  that  the  interest  of  plaintiff  was  that  of 
a  joint  tenant  or  partner  in  acquiring  said  prop- 
erty, and  that  as  there  was  no  judgment  of  exe- 
cution against  her  individually  no  title  to  her 
half  of  said  property  passed  to  the  said  R. 
N.  Little  at  said  constable's  sale.  This  ques- 
tion is  submitted  for  the  consideration  of  the 
court" 

In  the  case  of  Chapman  v.  Chapman,  32  S. 
W.  684,  It  Is  said: 

"It  being  admitted  that  there  was  no  divorce, 
the  court  cannot  presume  or  find  that  there  was, 
and  hence  Thomas  Chapman  was  legally  in- 
capable of  contracting  a  second  valid  marriage, 
and  his  connection  with  Emma  Chapman,  though 
assumed  under  tlie  forms  of  a  lawful  and  regu- 
lar marriage,  did  not  have  any  validity  as  a 
marriage.  Lnder  the  laws  of  this  state,  a  man 
cannot,  while  legally  married  to  one  woman, 
form  a  legal  marriage  with  another.  The  earlier 
decisions  as  to  the  effect  of  putative  marriages 
on  propertv  rights  under  the  Spanish  law  are 
not  applicable  to  attempted  marriages  entered  in- 
to in  this  state  since  the  adoption  of  the  com- 
mon law  and  our  statutes  regulating  the  sub- 
ject. The  opinion  of  Judge  Walker  in  Routh 
V.  Routh,  67  Tex.  5S9,  in  our  judgment  correct- 
l:f  states  the  law  on  this  subject.  The  right 
^ven  by  our  statutes  to  the  survivor  of  a  mar- 
riage to  administer  the  estate  of  the  deceased 
spouse  and  the  property  which  belonged  to  them 
in  common  (Rev.  St.  arts.  2165,  2167,  2181)  is 
given  to  him  ov  her  who  is  recognized  by  the 
law  as  the  lawful  husband  or  wife  of  the  deceas- 
ed, and,  as  appellant  was  never  lawfully  mar- 
ried to  Thomas  Chapman,  she  had  not  the  right 
to  administer  in  preference  to  any  one  else.  For 
the  same  reason  there  was  no  community  estate, 
such  as  is  contemplated  by  the  statute,  between 
herself  and  the  deceased.  The  community  estate 
is  created  by  law  as  an  incident  of  marriage, 
and  does  not  arise  from  contract  between  the 
parties.  It  is  created  by  law  only  as  between 
those  who  oconpy  towards  each  other  the  rela- 
tion of  husband  and  wife.  Whatever  may  be 
the  interest  of  parties  related  to  encl\  »ther  as 
were  appellant  and  Thomas  Chapman,  in  prop- 
erty acquired  during  their  connection,  such  in- 
terests do  not  constitute  the  community  estate 
recognized  by  law  to  exist  between  the  parties 
to  a  lawful  marriage.  If  appellant  had  an  in- 
terest in  any  of  the  property  which  was  sought 
to  be  brought  into  this  litigation,  it  was  be- 
eanse  she  acquired  right  or  title  to  it  in  some 
other  way  than  by  the  mere  operation  of  the 

statute   under  which -     -     - 

property  acquired  by  i 
ing  marriage  is  vested  : 


the  mere  operation  or  tne 
1   the  risht  to  half  of  the  /^^  T 

■  either  husband  or  wife  dur?,  i   -.OOO  I  f* 
ed  in  the  wife.    Such  right      -*^^Q'^^ 
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is  given  by  law  to  the  wife,  as  such,  because  she 
la  the  wife,  and  not  because  of  the  performance 
of  services  to  the  husband,  or  because  she  is 
permitted  by  her  companion  to  assume  the  sta- 
tion and  enjoy  the  other  privileges  belonging  to  a 
wife,  where  she  is  not  such  in  law  and  fact.  If 
appellant  acquired  the  right  to  any  of  the  prop- 
erty, or  an  interest  in  it,  by  the  operation  of 
other  principles,  it  belonpi  to  her  in  her  own 
right,  and  needs  no  administration.  There  was 
no  marital  partnership  between  herself  and 
Thomas  Chapman  such  as  the  law  establishes 
between  husband  and  wife  as  resulting  from 
marriage  which  needed  winding  up,  and  hence 
there  was  nothing  u_pon  which  ner  claim  to  ad- 
minister a  community  estate  could  (est.  The 
only  community  estate  was  that  of  Thomas 
Chapman  and  appellee.  The  right  to  the  ap- 
pointment as  administratrix  of  Thomas  Chap- 
man, as  well  as  the  right,  as  survivor  of  the 
marriage,  to  control  the  community  estate,  be- 
longed to  appellee,  and  appellant  has  no  ground 
to  complain  that  the  court  below  so  held." 

It  being  admitted  that  at  the  time  George 
W.  Howard  undertook  by  marriage  ceremony, 
to  marry  and  make  appellee,  Carrie  Nichol- 
son, hia  wife,  and  that  at  all  times  slace 
said  time,  he  bad  and  has  a  Uving  vrife, 
from  whom  he  has  never  been  divorced.  It  is 
evident  that  the  property  In  question  was 
never  at  any  time  the  community  property  of 
himself  and  Carrie  Nicholson,  but  that  it 
was  the  joint  or  partnership  property  of  the 
two.  This  being  true,  appellee,  Carrie  Nich- 
olson, could  not  be,  and  she  was  In  fact  not, 
divested  of  her  one-half  undivided  Interest  In 
said  property  by  the  levy  and  sale  under  the 
judgment  against  George  W.  Howard.  The 
purchaser  at  such  sale  acquired  only  the  un- 
divided interest  of  George  Howard,  or  the 
community  interest  of  Howard  and  his  real 
wife,  who  resided  In  Arkansas  from  the  time 
of  the  pretended  marriage  of  Howard  to 
Carrie  Nicholson  until  the  land  in  question 
was  sold  under  execution  to  pay  Howard's 
debt 

The  deeds  from  W.  E3.  Floyd  and  J.  S. 
Hansford,  by  which  the  property  In  question 
was  conveyed  to  George  W.  Howard  and  Car- 
rie Nicholson,  conveyed  the  land  to  such 
parties  by  naming  both  of  them  as  vendees. 
Such  conveyances  were  to  ^uch  parties  as 
partners,  or  joint  Investors,  and  not  as  hus- 
band and  wife,  and  therefore  the  title  to  one- 
half  undivided  Interest  therein  passed  to  and 
vested  in  Carrie  Nicholson,  of  which  she  has 
not  been  divested  by  the  sale  under  the  said 
Judgment  against  said  Howard,  and  the  conrt 
did  not  err  in  so  holding  and  In  rendering 
Judgment  for  appellee. 

The  Judgment  of  the  trial  court  la  affirmed. 

Affirmed. 


BRADY  V.  RIOHET  &  OASEY.     (No.  B630.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

May  17,  1918.     Rehearing  Denied  June  14, 

1918.) 

I.  Bkokebs  ®=»8e(l)— Action  fob  Comuissior 

— SUFFICIENCT   OF  EVIDENCE. 

In  an  action  for  a  commission'  for  effecting 
a  lease  of  defendant's  theater  property  through 


negottations  carried  on  by  plafaitilf  and  its  em- 
ploye at  defendant's  solicitation,  and  with  de- 
fendant's acquiescence  and  acceptance  of  bene- 
fits, evidence  held  to  sustain  a  verdict  for  the 
plaintiff. 

[Ed.  Note.— lEVir  other  cases,  see  Brokers 
Gent  XHg.  H  117,  118;   Dec.  Dig.  <8=s»86(l).] 

2.  BB0KBB8«s>82(4)— AonOSTTOBCOKlOSSIOS 
— ^PlKADING— VaBIANCB. 

In  a  broker's  action  for  a  commission  for 
effecting  a  lease  of  defendant's  property  for  a 
term  of  15  years,  the  failure  of  the  petition  to 
show  that  the  lease  contained  a  provision  under 
which  it  might  be  canceled  by  the  lessee  on  tb« 
forfeiture  of  a  certain  amount  did  not  prevent 
a  recovery  on  a  ground  of  a  variance  between 
the  allegation  and  proof. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  8  103 ;  Dec.  Dig.  ®=>82(4) ;  Plead- 
ing, Cent  Dig.  I  1334.] 

3.  Bboe:eb8  $=3€9— CoioasBiON— Axottitt. 

Under  an  express  agreement  that  a  broker's 
services  should  be  rendered  to  an  owner  directly 
soliciting  such  services  to  effect  a  lease,  or  un- 
der an  implied  agreement  showing  the  owner's 
appropriation  of  such  services,  and  where  the 
compensation  was  not  agreed  upon,  the  law  im- 
plied a  promise  to  pay  a  reasonable  amount. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  i  66 ;  Dea  Dig.  «=>69.] 

4.  Bboeebs  $=98(3)— AoTtON  roR  CoioasBioa 
— AuTHOBrrr  fboh  Owner. 

In  a  broker's  action  for  a  commission  for 
effecting  a  lease  of  defendant's  property,  evi- 
dence held  to  show  the  defendant's  express  au- 
thority to  secure  a  contract  to  rent  to  a  cer- 
tain party  on  the  terms  finally  embraced  in  tlie 
contract 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  {  9 ;   Dec.  Dig.  «a»8(3).] 

5.  Bbokebs  «=3S2(4)— AonoiT  n»  Ck>iiiii8- 
Blow — Commission — Bvidencb. 

A  pleading  that  defendant  became  liable  to 
pay  the  fair  and  usual  commission  for  a  broker's 
services  in  effecting  a  lease  was  sufficient  to 
authorize  proof  of  what  was  the  reasonable 
value  of  the  services  performed. 

[B!d.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  J  103 ;  Dec.  Dig.  ®=»82(4) ;  Plead- 
ing, Cent  Dig.  {  1334.] 

6.  Customs  and  Usages  $=^18— Pueadiko 
AND  Pboot— Knowledob— Bbokeb's  Com- 
mission. 

In  a  broker's  action  for  a  commission  for 
effecting  a  lease,  where  it  was  not  alleged  that 
the  defendant  knew  of  any  custom  as  to  the 
commission  for  such  services,  or  that  any  cus- 
tom prevailed  which  was  so  commonly  laiown 
that  he  was  legally  chargeable  with  notice  there- 
of, the  custom  of  the  real  estate  business  would 
not  be  binding  upon  him  and  enter  into  the 
contract  alleged  to  be  made  by  him,  so  that 
proof  of  such  custom  was  inadmissible. 

[Ed.  Note.^ — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  §  40;    Dec.  IMg.  «=3l&] 

7.  Customs  and  Usaqss  $=>11— PutADnro— 
EFracT. 

Where  it  is  pleaded  and  proved  that  thet« 
is  a  custom  as  to  the  commission  for  effectioK  a 
lease  of  which  a  party  defendant  had  knowledge, 
or  that  there  was  a  custom  so  notorious  as  to 
charge  him  with  knowledge  thereof,  the  law  im- 
plies a  promise  to  pay  the  compensation  fixed 
by  such  custom. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  {  22 ;   Dec.  Dig.  «s>ll.] 

8.  Brokbbs   ®=»60— Compensation— Amoitist. 

Where  no  cnstom  binding  on  the  parties  is 
pleaded  and  proven,  a  broker  is  entitled  to  r^a- 
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wnaUe  eompenaation  in  tbe  atiMDM  of  an  agrae- 
ment  as  to  the  amomt. 

[Ed.  Note.— For  other  cased,  see  Brokers, 
Cent  Die.  i  55 :  Dec.  T>ig.  «=>6d.] 

9.  Bbokeks  «=»86(10)— Acnoir  tob  Goiaas- 
aioN—KviDBNCB— Custom. 

In  a  broker's  action  for  commission  for  et- 
fecting  a  lease  for  a  term,  where  no  eastom  as 
to  the  amount  of  the  commission  was  pleaded 
and  proven,  the  end  accomplished,  as  well  as  the 
time  and  effort  expended,  were  to  be  considered, 
though  evidence  that  there  was  a  customary 
rate  for  renting  property  for  a  term,  and  that 
there  was  a  custom  for  the  landlord  to  paj 
the  commission  for  leasing  property,  was  in- 
admissible. 

(Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  1 114;  Dec.  Dig.  <8c=<>SBaO).] 

10.  Appeal  and  Ebrob  «=s>920fr)— Rbview— 
Pbesuucption— QtJALmcATioN  or  'WrrHEsa. 

tFnder  an  assignment  of  error  in  the  admis- 
sion of  testimony  of  a  witness  as  to  a  reason- 
able commission  for  effecting  a  lease,  not  object- 
ing that  the  witness  had  not  qualified  himself 
to  state  his  opinion  on  that  matter,  it  would 
be  assumed  that  he  was  duly  qualified. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8745,  3746;  D«&  Dig.  «» 
820(7).] 

U.  EviBEWOB  «=s»472(10)— MattBeS  DlMcnXT 
m  IsauB— AMotJifT  OF  Ck>ina88ioir. 
In  such  action,  testimony  of  a  witness  that 
h«  considered  2  or  3  per  cent,  to  be  a  reasonable 
commission  for  effecting  a  lease  for  a  term,  re- 
lating to  the  direct  issue  in  the  case,  was  In- 
tdmissible. 

[Eli.  Note.— BV>r  other  cases,  see  E>Tidene*, 
Cent  Dig.  U  2186,  2187;  Dec.  Dig.  «=>472(10).] 

12.  Appsai,   and   Bbbob   «=a728(l)— Asbior- 

VENT  OP  BBBOB— StJFFIOIKROT  OF  OBJECTION. 

An  assignment  that  there  was  no  basis  for 
a  question  as  to  what  was  a  reasonable  commis- 
sion for  a  broker's  services  on  the  ground  that 
the  services  alleged  to  have  been  rendered  were 
different  from  those  stated  in  the  hypothetical 
qu(>srion  submitted  was  too  general,  because  not 
pointing  out  just  what  should  have  have  been 
changed  in  the  qaestion. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3010 ;  Dec.  Dig  «=»728a).] 

13.  Evidence  «=95o3(3)  —  Exakination  op 
ExPEB-r— Htpothetical  Question. 

In  a  broker's  action  for  a  commission  for 
effecting  a  lease  for  a  term,  it  was  not  error  to 
permit  him  to  embrace  in  a  question  as  to  what 
was  a  reasonable  commission  for  such  services 
his  own  construction  of  the  terms  of  the  lease, 
especially  in  the  absence  of  a  construction  there- 
of by  the  oonrt ;  as,  where  the  terms  of  an  in- 
strument are  ambiguous  and  the  question  as  to 
what  the  parties  intended  is  for  the  jury,  it  is 
proper  to  ask  a  witness  to  state  his  opinion 
b£8ed  upon  the  constmctlon  contended  for  by  a 
party,  upon  which  the  other  party  may  inqmre 
thereon,  taking  into  view  his  construction  of 
th^  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f  2871 ;   Dec.  Dig.  «s>55S(3).] 

14.  Tbial    ®=»136(3)— Qin»Ti0N    eob   Jubt— 
CONSTBUCnON  OP  Contkact. 

If  a-  contract  is  not  ambiguous  it  is  proper 
to  ask  the  court  to  construe  it  and  to  require  it 
to  be  described  in  all  questions  in  accordance 
with  the  court's  construction,  and  if  it  is  am- 
biguous, but  the  evidence  makes  its  intention 
clear  beyond  diflpnte,  it  is  proper  for  the  court 
to  construe  the  contract  for  the  jury  and  require 


them  to  aoeept  nek  conatroetion  is  eatimating 
the  value  of  the  aervicea. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  326;  Dec  Dig.  «=>13a(3);  Pleading, 
Cent  Dig.  i  76 ;    Witnesses,  Cent  Dig.  |  851.] 

15.  BriDENCE  «s>543(2)— Opinion  Btidencb— 
Value  of  SEBViCEa. 

A  sidlied  witness,  who  la  familiar  with  serr- 
ices  connected  with  some  particular  profession, 
trade,  or  calling,  may  estimate  their  value,  and 
it  is  not  required  that  he  should  be  intimately 
acquainted  with  the  natnre  of  the  services  which 
he  is  appraiaing,  but  he  may  know  them  in  a 
very  general  way. 

[X<d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2356i^;    Dec.  Dig.  «s>648(2).] 

16.  Evidence  «=»317(1)  —  Declabations  — 

CONVEBSATIONB  BETWEEN  THIBD  PBBSONS. 

In  a  broker's  action  for  a  commission  for  ef- 
fecting a  lease  for  a  term,  evidence  of  a  con- 
versation between  the  broker's  employe  and  the 
lessee,  not  in  the  presence  of  the  lessor,  to  the 
effect  that  the  lessee  had  made  a  bad  lease  and 
the  lessor  a  good  one,  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  1174 ;   Dec.  Dig.  <S=>317(1).] 

17.  Evidence  «=»471(6)  —  Facts  oe  Concit;- 

BIONS. 

In  such  case,  the  lessee  should  be  required 
to  testify  to  the  facts  with  regard  to  what  oc- 
curred between  himself  and  the  broker's  employ^, 
instead  of  his  conclusion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g  2154 ;  Dec.  Dig.  <S=»471(6) ;  Wit- 
cesses,  Cent  Dig.  {  833.] 

18.  Bbokebs  «=3S5(10)— Action  pob  Comns- 
BioN— Evidence. 

The  fact  that  plaintifTs  services  had  pro- 
cured a  lessee  who  had  paid  seven  months'  rent 
might  be  considered  by  the  jury  in  estimating 
the  reasonable  value  of  the  services. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  {  114;    Dec.  Dig.  «=»85a0).] 

19.  Bbokebs  «=»64— Action  fob  CflMviasioN 
— Responbibclitt  of  Lessee— EbtoppeIi. 

Where  a  broker  alleged  a  contract  to  pro- 
cure a  responsible  lessee,  the  defendant  who  ac- 
cepted the  lessee,  procured  and  entered  into  a 
lease  with  him,  was  estopped  from  alleging  any- 
thing against  the  lessee's  responsibility,  except 
fraud  on  the  part  of  broker's  employ^,  inducing 
his  ncceptance. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  g§  75-81 ;   Dec.  Dig.  <S=»54.] 

20.  Brokers   ®=385(3)— Action  pob  Comns- 
sioN— Evidence— Uelevanct. 

Where  the  lessor  did  not  allege  fraud  on 
the  part  of  the  broker's  agent  in  inducing  his 
acceptance  of  the  lessee,  testimony  of  the  lessee 
that  he  was  able  to  carry  eut  the  lease  contract 
was  irrelevant,  and  it  was  also  irrelevant  in 
view  of  the  trial  court's  construction  of  the 
contract,  so  that  the  lessee  could  comply  with 
it  by  fdillng  to  pay  rent,  thereby  forfeiting  a 
certain  amount  on  deposit  with  the  lessor. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {  106;   Dec.  Dig.  <g=S5(.3).] 

21.  Appeal  and  Ebbob  ®=9tO.'W(2)— Habmless 
Ebbob— Admission  of  Evidence. 

Such  evidence  was  calculated  to  impress  the 
jury  with  the  idea  that  it  was  the  lessee's  in- 
tention to  keep  the  property  and  pay  on  the 
lease  promptly  during  the  term  and  to  cause 
them  to  allow  compensation  on  the  theory  that 
the  lease  would  continue  for  the  entire  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 4154 ;  Dec.  Dig.  <8=3l050(2).] 

Appeal  from  District  Court,  Bexar  Coon- 
ty;  W.  F.  Esell,  Judge. 
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Action  t^  Blcbey  &  Casey  against  Tbom- 
as  F.  Brady.  Judgment  for  plaintiffs,  and 
defendant  appeals.  Reversed,  and  cause  re- 
manded. 

Taliaferro,  Cunningham  &  Blrkhead  and 
Leo  Tarleton,  all  of  San  Antonio,  for  appel- 
lant Boyle  &  Storey  and  Wm.  Church,  all 
of  San  Antonio,  for  appellees. 

MOURSUND,  J.  B.  A.  Richey  and  I*  A. 
Casey,  composing  the  firm  of  Richey  &  Cas- 
ey, sued  Thos.  F.  Brady  for  $5,400,  with  In- 
terest thereon  at  the  rate  of  6  per  cent,  per 
annum,  alleging:  That  plaintiffs  were  en- 
gaged in  the  real  estate,  rental  and  broker- 
age business  in  the  city  of  San  Antonio,  and 
In  order  to  properly  conduct  the  same  were 
compelled  to  employ  many  agents.  That  de- 
fendant, Brady,  is  the  owner  of  a  certain 
building,  a  portion  of  which  is  adapted  and 
Intended  for  use  as  a  theater. .  That — 
"on  or  about  February  1.  1014,  plaintiffs,  act- 
ing by  and  through  one  of  their  said  agents  and 
employes,  to  wit,  R.  C.  Hill,  were  duly  employ- 
ed by  said  defendant,  as  his  agent,  by  directl} 
soliciting  their  services,  by  approving  and  par- 
ticipating in  all  negotiations,  and  by  agreeing 
to,  acquiescing  in,  and  accepting  the  benefits 
ot  said  services  and  negotiations,  to  secure  a 
responsible  tenant,  under  contract  of  lease,  for 
said  theater,  said  lease  to  cover  a  period  of  16 
years,  at  a  monthly  rental  of  $1,500,  payable  in 
advance,  the  yearly  rental  of  said  theater  be- 
ing the  sum  of  $18,000,  or  for  a  total  amount  of 
$270,000  for  the  full  term  of  said  16  years; 
that  in  pursuance  of  said  employment  by  said 
defendant,  plaintiffs,  acting  by  and  through  their 
said  agent  and  employ^,  R.  C.  Hill,  immediately 
proceeded  to  carry  out  the  terms  and  conditions 
of  their  said  employment,  by  energetic  negotia- 
tions for  ^securing  a  tenant  for  said  theater,  un- 
der the  terms  and  conditions  and  for  the  period 
of  time  for  which  the  same  was  to  be  leased, 
said  defendant  participating  in  said  negotia- 
tions, instructing  said  plaintiffs  by  and  through 
said  Hill  bow  such  negotiations  should  be  con- 
ducted, said  negotiations  being  directed  at  and 
confined  to  one  W.  J.  Lytle,  until  on  or  about 
July  21,  1914.  when  plaintiffs,  acting  by  and 
through  said  Hill,  succeeded  in  successfully  clos- 
ing a  contract  in  writing  for  the  lease  of  said 
theater,  the  same  being  made  and  entered  into 
by  and  between  the  defendant  and  the  said 
Lytle,  under  the  terms  and  conditions  heretofore 
set  out,  to  wit,  at  the  rate  of  $l,tJ00  per  month 
for  the  full  term  of  15  years,  said  contract  of 
lease  being  prepared  by  said  plaintiffs,  acting 
by  and  through  said  HiU,  under  the  instructions 
and  at  the  special  instance  and  request  of  said 
defendant;  that  in  pursuance  of  the  provisions, 
conditions,  and  terms  of  said  contract,  on  or 
about  September  10.  1914.  a  formal  lease  was 
prepared  by  said  Hill  and  signed  by  and  be- 
tween said  Lytle  and  said  defendant,  Brady, 
embodying  substantially  the  terms  of  said  con- 
tract, whereby  the  said  Lytle  agreed  and  bound 
himself  to  lease  said  theater,  and  did  lease  the 
same,  for  a  period  of  16  years  at  an  annual 
rental  of  $18,000,  payable  monthly  in  advance 
at  the  rate  of  $1,600  per  month,  and  said  lease 
since  said  date,  and  now,  is  in  fall  force  and 
effect." 

Plaintiffs  further  alleged  that: 

"In  addition  to  and  irrespective  of  the  so- 
licitation, approval,  acquiescence  in  and  accep- 
tance of  said  services  of  plaintiffs  as  aforesaid, 
it  is  the  usage  and  custom,  in  transactions  of 
the  nature  and  character  herein  set  out,  to  wit, 
<n  tH«  rental,  lease,  or  sale  of  real  property, 


buildings,  or  otherwise  by  an  agent  or  broker, 
that  his  commission  or  compensation  therefor 
shall  be  paid  by  the  owner  of  such  property  so 
rented,  leased,  or  sold,  unless  by  special  agree- 
ment or  understanding  the  same  shall  be  paid 
by  the  lessee  or  vendee  thereof,  and  plaintiffs 
specially  allege  that  no  such  contract,  agree- 
ment, or  understanding  was  had  in  this  in- 
stance by  or  with  either  said  defendant  or  the 
said  W.  J.  Lytle" 

— that  by  reason  of  said  services  so  render- 
ed by  the  plaintiffs  the  defendant  became  li- 
able to  pay  the  fair  and  usual  commission 
and  compensation  for  such  services,  and  that 
the  tisual,  reasonable,  and  customary  fee  is 
and  was  2  per  cent,  of  the  amount  due  for 
the  fuU  period,  namely,  2  per  cent,  of  $270,- 
000.  Defendant's  answer  consisted  of  a  gen- 
eral demurrer,  special  exceptions,  and  de- 
nials of  the  material  allegations  of  the  pe- 
tition. The  trial  resulted  in  a  verdict  and 
Judgment  In  favor  of  plaintiffs  for  $5,400, 
with  interest  thereon  at  the  rate  of  6  per 
cent,  per  annum. 

[1]  The  first  10  assignments  of  error  ques- 
tion the  sufficiency  of  the  evidence  to  sustain 
the  verdict  and  Judgment    In  deference  to 
the  verdict  of  the  Jury  we  find  that  Brady, 
knowing  Hill  to  be  an  employ^  of  Ricbey  & 
Casey,  who  were  engaged  In  the  real  estate 
and  insurance  business,  expressly  agreed  to 
avail  himself  of  HUl's  services  for  the  pur- 
pose of  procuring  a  lessee  for  the  theater 
portion  of  his  btiilding  for  16  years;   that 
the  conversations  between  them  were  of  such 
character   as    to    reasonably    charge    Brady 
with  notice  that  Hill  expected  compensation 
for  his  services;  that  no  Inquiry  was  made 
by  Brady  with  regard  to  the  amount  of  com- 
pensation he  would  be  expected  to  pay,  nor 
was  any  statement  made  by  HiU  in  regard 
to  compensation  until  after  the  preliminary 
contract  was  signed ;  that  HIU  prepared  the 
preliminary  contract,  which  was  ai)proved  by 
Brady  and  Lytle,  and  a  meeting  was  tbeo 
had  at  which  it  was  signed  by  them;  that 
the  preliminary  contract  provided  for  vari- 
ous things  to  be  done  by  Brady  in  prepar- 
ing the  theater  for  use,  and  fixed  September 
19,  1914,  as  the  last  day  upon  which  a  final 
contract  should  be  executed;  that  the  final 
contract  was  prepared   by  Brady,   who,  oa 
September  10,  1914,  reminded  HiU  that  the 
final  contract  must  be  signed,  and  asked  him 
to  bring  Lytle  to  Brady,  and  HiU  did  su, 
whereupon   the    final   contract   was   signed. 
HUl  testified  that  after  the  preliminary  cos- 
tract  was  signed  be  told  Brady  he  presumed 
the  latter  was  then  ready  to  pay  the  com- 
mission; that  Brady  first  said  he  supposed 
Lytle  was  going  to  pay  the  commission,  to 
which  Hill  replied  that  It  was  always  cus- 
tomary for  the  owner  to  pay  the  commls- 
aion ;  that  he  gave  Brady  a  letter  he  had  pro- 
cured from  the  Real  Estate  Exchange,  stat- 
ing what  the  customary  commission  would 
be,  but  Brady  did  not  have  hia  glasses  and 
said  he  would  read  it  later ;  that  in  the  next 
conversation  Brady  said  be  would  talK  to' 


cjgle 


Tex.) 


BKADT  V.  RICHEY  <fe  CASET 


511 


Hill  about  the  commission  In  ■&  few  days; 
that  In  the  third  conyersatlou  Brady  said  he 
did  not  think  the  matter  of  commission  ought 
to  be  taken  up  mitll  after  the  lease  was  sign- 
ed, as  the  first  was  Just  a  preliminary  con- 
tract, and  HIU  said  that  would  be  agreeable ; 
that  after  the  final  lease  was  signed  be  again 
broached  the  subject  of  commission,  where- 
upon Brady  complained  of  illness,  and  asked 
Hill  to  see  him  at  the  end  of  the  week ;  that 
he  did  so,  and  Brady  put  him  off  until  the 
first  of  the  next  week,  and  at  that  time  con- 
tended he  ought  not  to  pay  a  commission 
on  the  full  15-year  leaSe  because  he  did  not 
know  that  the  tenant  would  stay  In  the 
building;  that  they  argued  the  matter  for 
quite  a  while,  and  Brady  finally  told  him  to 
come  back  In  a  few  days ;  that  finally  Brady 
told  him  he  thought  it  would  be  better  to 
leave  it  to  Richey  &  Casey  to  suggest  the 
basis  for  estimating  commission,  and  for 
Bill  to  tell  them  to  see  Brady ;  that  be  noti- 
fied Richey  &  Casey,  and  had  no  further  con- 
Tersations  with  Brady.  Richey  &  Casey 
took  up  the  matter  with  Brady,  but  no  agree- 
ment was  reached.  Richey  &  Casey  con- 
tended for  2  per  cent,  on  the  amount  which 
would  be  i>ald  in  the  15  years  If  the  lease 
was  kept  In  force,  while  Brady  contended 
that  Liytle  was  not  bound  to  carry  out  the 
lease,  for  there  was  a  clause  in  the  contract 
which  permitted  him  to  give  it  up  by  forfeit- 
ing $8,000.  The  final  contract,  in  part,  reads 
as  follows: 

"For  and  in  consideration  of  nine  thousand 
(^,000.00)  dollars  the  receipt  of  which  is  here- 
by acknowledged,  first  party  this  day  agrees  to 
lease  to  second  party  the  theater,  now  in  course 
of  construction,  at  the  comer  of  St.  Mary  and 
College  streets  in  this  city  for  a  term  of  fifteen 
(15)  years  beginning  on  the  date  that  seme  is 
completed  and  ready  for  occupancy  and  ending 
on  the  corresponding  day  in  the  year  192tf,  fif- 
teen (15)  years  thereafter. 

"For  the  use  thereof  second  party  is  to  pay 
fifteen  hundred  ($1,500.00)  dollars  per  month 
or  eighteen  thousand  ($18,000.00)  dollars  per 
fear,  paying  the  same  monthly  in  advance. 

"As  a  guaranty  for  the  carrying  out  of  the 
provisions  of  the  lease  contract  second  party 
shall  dejposit  with  the  first  party  nine  thousand 
($9,000.00)  dollars  on  which  deposit  first  party 
will  pay  6  per  cent,  interest  per  annum,  pay- 
ing the  same  semiannually  as  it  accrues.  Said 
nine  thousand  ($9,000.00)  dollars  to  apply  as  the 
rent  for  the  last  six  months  of  the  lease  con- 
tract if  not  forfeited  under  the  conditions 
therein  specified. 

"Should  there  at  any  time  he  any  default  in 
the  payment  of  rent  for  five  days  from  the  date 
it  is  due  or  in  any  of  covenants  herein  contain- 
ed, then  it  shall  be  lawful  for  the  first  party  to 
re-enter  said>  premises  and  remove  all  persons 
therefrom  without  prejudice  to  any  legal  reme- 
dies which  may  be  used  for  the  collection  of  rent, 
all  and  every  claim  for  damages  for  or  by  said 
re-entry  being  expressly  waived,  and  should 
legal  services  be  employed  to  collect  any  rents 
after  default  is  made,  then  and  thereupon 
10  per  cent,  is  hereby  added  to  the  rent  or 
rents  so  defaulted  for  an  attorney's  fees.  And  in 
the  event  of  snch  defanlt  the  guaranty  of  nine 
thousand  ($9,000.00)  dollars  tAsll  at  once  be- 
come the  property  of  first  party  as  liquidated 
damaces  in  fnll  settlement  for  breach  of  the 
lease  contnct."     •  " 


The  other  porUong  ara  not  deemed  material 
In  this  suit.  The  preliminary  contract  con- 
tained the  same  language  with  reference  to 
time  of  lease,  and  the  clause  relating  to  de- 
fault is  almost  a  literal  copy  of  a  similar 
clause  in  the  preliminary  contract. 

The  above  conclusions  of  fact  dispose,  ad- 
versely to  appellant,  of  most  of  his  conten- 
tions with  regard  to  the  suflBdency  of  the 
evidence,  but  there  is  one  which  requires 
further  consideration.  Appellant  contends 
that  the  evidence  wholly  fails  to  show  that 
appellees  procured  for  appellant  a  lease  con- 
tract such  as  is  described  in  the  i)etitlon; 
that  the  petition  alleges  plaintiffs  were  em- 
ployed  to  secure  a  lease  contract  for  15  years, 
at  a  monthly  rental  of  $1,500,  payable  in  ad- 
vance, or  for  the  total  amount  of  $270,000 
for  the  term  of  16  years,  and  that  the  con- 
tract Introduced  in  evidence  Is  one  which 
can  be  forfeited  by  Lytle  at  any  time  by  fall- 
ing to  pay.  In  which  event  the  $9,000  deposit- 
ed with  Brady  would  be  forfeited  as  liquidat- 
ed damages  for  the  breach  of  the  contract, 
and  that  therefore  plaintiffs  only  secured  for 
defendant  an  option  contract. 

We  have  copied,  in  stating  the  case,  the  al- 
legations of  the  petition  material  to  be  con- 
sidered. It  will  be  noted  that.  In  addition 
to  the  first  allegation  with  respect  to  the  na- 
ture of  the  employment,  the  further  allega- 
tion is  made,  in  paragraph  5,  that  a  con- 
tract was  successfully  closed  in  writing  for 
the  theater,  which  was  entered  into  by  de- 
fendant and  Lytle  under  the  terms  and  con- 
ditions thereinbefore  mentioned,  which  con- 
tract was  prepared  by  plaintiffs,  acting 
through  Hill,  under  the  Instructions  and  at 
the  special  instance  and  request  of  defend- 
ant 

The  question  raised  Is  not  one  which 
goes  to  the  question  of  whether  Brady 
Is  liable  to  plaintiffs  under  the  evidence  ad- 
duced, but  whether  the  case  alleged  has  been 
established  by  the  evidence.  Had  plaintiffs 
pleaded  that  they  were  employed  to  procure 
a -lease  contract  containing  certain  terms  and 
naming  all  the  terms  of  the  contract  intro- 
duced in  erldence,  the  objection  could  not 
have  arisen,  nor  could  It  have  been  urged  If 
a  copy  of  the  contract  bad  been  attached 
and  referred  to  as  a  copy  of  the  contract 
which  plaintiffs  were  employed  to  procure, 
even  if  plaintiffs  had  stated  an  erroneous 
construction  of  Its  terms  In  the  petition.  But 
plaintiffs  relied  upon  their  general  descrix>- 
tlon  of  the  contract  to  be  obtained,  and  their 
allegation  that  the  contract  actually  executed 
was  snch  a  contract  as  they  had  been  employ- 
ed to  secure.  When  the  contract  Is  intro- 
duced, it  is  found  that  It  purports  to  be  a 
lease  contract  for  15  years,  but  contains  a 
clause  relating  to  defanlt  upon  the  proper 
construction  of  which  the  parties  are  unable 
to  agree,  and  which  defendant  contends  ren- 
ders the  contract  subject  to  be  terminated 
by  Lytle  by  failing  to  ] 
with  no  further   rights 


ibject  to  be  terminated  ^^  _ 

'  pay  rent,  leaving  Brady  I       OOO I  (-* 
;ht8  than  to  retain  the    '  Jv^^-'^lv- 
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$9,000.  Wbito  tbe  last  sentence  of  tbat  por- 
tion of  the  contract  hereinbefore  copied,  it 
considered  alone,  supports  the,  contention, 
when  it  Is  considered  In  connection  with  what 
precedes  It,  a  serious  doubt  arises  as  to  what 
the  Intention  of  the  parties  really  was.  Was  it 
their  Intention  tbat  if  Lytle  failed  to  pay 
rent  within  fire  days  after  It  accrued  or  fail- 
ed  to  comply  with  any  other  covenant,  the 
contract  should  be  at  an  end,  whether  or  not 
Brady  elected  to  so  treat  it,  or  did  the  par- 
ties by  the  words,  "such  default,"  used  in 
the  last  saatence  mean  a  default  availed  of 
by  Brady  to  retake  possession  of  the  prem- 
ises. The  contract  provides  that  Brady  may, 
in  case  of  default,  enter  upon  the  premises 
"without  prejudice  to  any  legal  remedies 
which  may  be  used  for  the  collection  of  rent," 
thus  evidencing  an  intention  tbat  the  rent 
accrued,  at  least,  is  to  be  paid  by  Lytle  and 
not  to  be  covered  by  the  $9,000,  even  if  Brady 
enters  upon  the  premises. 

[2]  Brady  testified  to  statements  on  his 
part,  made  to  Blchey,  according  to  which  the 
Intention  was  to  provide  that  Lytle  could  for- 
feit the  contract  at  any  time  upon  paying 
$9,000.  But,  conceding  tbat  the  contract  con- 
tained a  clause  giving  Lytle  tbe  right  to  can- 
cel by  falUog  to  pay  rent,  nevertheless  it  is 
a  lease  contract  which  may  remain  in  ex- 
istence tot  16  years.  Appellant  relies  upon 
the  cases  which  bold  that  where  a  broker  is 
engaged  to  sell  property  the  mere  procure- 
ment of  a  prospective  purchaser  who  enters 
Into  an  option  to  buy  tbe  property,  but  never 
in  fact  does  so,  is  not  sufficient  to  entitle  the 
broker  to  commission.  The  rule  relied  on 
is  a  correct  one,  as  is  the  further  one  that, 
even  if  the  optional  contract  Is  signed  by  tbe 
employer,  it  will  not  be  construed  as  a  waiv- 
er of  the  original  terms  of  employment  and 
an  acceptance  of  the  services  as  a  complete 
performance  on  tbe  part  of  the  broker.  By 
granting  tbe  option  the  owner  la  merely  as- 
sisting tbe  agent  in  his  efforts  to  bring  about 
a  sale.  If  the  option  is  exercised,  or  the  per- 
son holding  the  option  is  willing  to  exercise 
it,  but  is  prevented  by  the  owner,  the  broker 
t>ecomes  entitled  to  bis  commission.  We  do 
not  think  these  rules  apply  in  this  case. 
The  contract  finally  made  by  the  parties 
was  not  a  contract  to  enter  into  a  lease  in 
tbe  future,  but  constituted  in  itself  a  lease. 
There  was  nothing  furtber  that  tbe  agent 
could  do.  The  lease  was  made  pursuant  to 
instructions  of  Brady  and  was  executed  by 
him.  On  its  face  it  purported  to  be  a  lease 
for  15  years,  and,  conceding  that  it  con- 
tained a  provision  under  which  it  could  be 
canceled  by  the  lessee,  should  tbat  fact  be 
held  to  make  it  a  different  Instrument  from 
the  one  which  plaintiffs  alleged  they  were 
employed  to  secure,  and  did  secure?  To  hold 
that  the  variance  is  fatal  would  be  requiring 
such  strictness  of  accord  between  pleading 
and  proof  as  is  unnecessary  to  effectuate  the 
purposes  of  the  rule  requiring  proof  to  cor- 
respond tv  the  allegatlona.    Defendant  wbj» 


iq^prlsed  by  plaiotUEs'  pleadings  that  tliey 
sought  to  recover  compensation  for  procur- 
ing tbe  particular  contract,  and  their  failure, 
in  describing  the  contract,  to  state  that  it 
contained  the  clause  relating  to  default,  set- 
ting it  out,  should  not  prevent  a  recovery. 
We  overrule  assignments  1  to  9,  InclusiTe. 

[8]  We  regard  the  objections  to  the  plead- 
ings made  in  assignments  10  and  11  as  belDg 
without  merit.  Plaintiffs  alleged  an  express 
agreement  that  the  services  should  be  ren- 
dered, by  stating  that  defendant  directly  so- 
licited their  services  to  make  the  lease,  and 
alleged  an  implied  agreement,  by  stating  facts 
showing  a  conscious  appropriation  by  defend- 
ant of  their  labors.  In  either  case,  the  com- 
pensation not  being  agreed  upon,  the  law  im- 
plies a  promise  to  pay  a  reasonable  amount. 

[4]  By  assignments  12  and  13  complaint  is 
made  of  imragraph  1  of  the  charge.  Several 
objections  are  urged,  but  some  are  too  gen- 
eral. It  Is  contended  that  the  court  assumes 
in  said  paragraph  that  an  express  contract 
was  made,  but  the  charge  Is  not  subject  to 
such  objecidon.  It  Is  contended,  further,  that 
there  was  neither  pleading  nor  evidence  Jus- 
tifying a  finding  of  an  express  agreement 
of  employment,  and  tbat  the  charge  did  not  I 
limit  the  Jury  to  an  implied  contract,  bat 
permitted  them  to  find  whether  there  was 
any  contract  of  employment.  We  hare  stated 
our  view  of  the  pleadings  in  diseusBing  the 
preceding  assignments.  The  evidence  of  HOI 
was  to  tbe  effect  that  Brady,  knowing  Hill 
was  with  Blchey  ft  Casey  in  the  real  estate 
business,  expressly  authorized  Hill  to  go 
ahead  and  see  what  he  could  do  with  tlie 
people  In  regard  to  renting  the  theater.  As 
Hill  said,  "We  believe  we  can  rent  it,"  Bra- 
dy must  have  known  he  was  speaking  for  his 
employers,  Blchey  ft  Casey,  and  his  subse- 
quent statements  and  conduct  as  testified 
to  by  HiU  show  an  express  authorization 
to  secnr*  a  contract  to  rent  to  Lytle  on  the 
very  terms  finally  embraced  In  the  contract 
The  assignments  are  overruled. 

Tile  fourteenth  assignment  complains  of 
the  second  paragraph  of  the  charge,  wherein 
the  court  instructed  the  Jury  that  If  Brady 
by  words,  acts,  or  conduct,  if  any,  authorized 
Hill  to  act  for  him  in  procuring  Lytle  as  a 
tenant,  and  If  they  found  that,  through  the 
acts  and  negotiations  of  Hill,  Lytle  executed 
the  contract  of  lease  Introduced  in  evidence, 
then  to  return  a  verdict  for  plaintiff.  The 
objection  is  the  same  as  was  made  to  the 
sufficiency  of  the  evidence,  namely,  that  the 
pleadings  did  not  authorize  a  recovery  upon 
the  contract  Introduced  in  evidence,  and, 
there  being  no  alternative  prayer  on  a  quan- 
tum meruit,  no  recovery  could  be  had.  We 
overrule  the  assignment  foe  the  reasons 
stated  In  discussing  the  first  nine  assign- 
ments. 

Assignments  16  to  23,  inclusive,  are  over- 
ruled. 

[S,  0]  Plaintiffs  pleaded  that  defendant  be-        T 
came  liable  to  pay  the  "taix,^§i^  SfuqljaHsOQ  LC 
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mission  and  eompensatioD  for  snch  serrlce"; 
that  tbe  usual,  reasonable,  and  customary 
fee  for  snch  services  Is  and  was  2  per  cent, 
of  the  amount  due  for  th6  full  period  of 
15  years,  namely  ?5,400.  This  pleading,  we 
think,  was  sufficient  to  authorize  proof  of 
what  was  tbe  reasonable  value  of  the  serv- 
ices performed;  but  not  to  permit  proof  of 
custom,  for  It  Is  not  alleged  that  Brady  knew 
of  any  such  custom,  or  that  a  custom  pre- 
vailed which  was  so  commonly  known  that 
Brady  was  legally  chargeable  with  notice 
thereof.  As  It  was  not  alleged  that  Brady 
waa  engaged  in  the  real  estate  business,  the 
customs  and  usages  of  that  business  would 
not  be  binding  upon  him  and  enter  into  the 
contract  alleged  to  have  been  made  by  him, 
unless  it  was  alleged  and  proven  that  he  had 
knowledge  of  the  custom  relied  upon,  or  that 
the  custom  was  so  general  or  universal  that 
he  was  chargeable  with  knowledge  thereof. 
Gano  V.  Palo  Pinto  County,  71  Tex.  9»-103, 
8  S.  W.  634 ;  Johnson  ft  Moran  v.  Buchanan, 
51  Tex.  Civ.  App.  328,  116  S.  W.  8T5:  Hold- 
er V.  Swift,  147  S.  "W.  600;  Groscup  v. 
Downey,  105  Md.  273,  65  Atl.  930. 

[7-9]  If  it  be  pleaded  and  proved  that  there 
is  a  custom  of  which  defendant  had  knowl- 
edge, or  the  custom  is  so  notorious  as  to  af- 
fect the  defendant  with  knowledge  thereof, 
then  the  law  implies  a  promise  to  pay  the 
compcnsfltioa  fixed  by  such  custom.  If  no 
custom  binding  on  the  parties  is  pleaded  and 
proved,  the  broker  is  entitled  to  reasonable 
compensation,  and  In.  determining  what  is 
reasonable  under  the  circumstances  of  a  giv- 
en case,  the  end  accomplished,  as  well  as  the 
time  and  effort  expended,  should  be  taken  in- 
to consideration.  Ruling  Case  Law,  vol.  4, 
K  42,  67.  It  was  therefore  error  to  permit 
plaintiff  Rlchey  to  testify  that  there  was  a 
customary  rate  for  renting  properly  upon  a 
term  of  years  and  to  state  what  that  rate 
was.  Assignments  24  and  25  are  sustained. 
In  this  connection,  we  also  sustain  assign- 
ments Nos.  29,  30,  and  31,  whereby  complaint 
is  made  because  the  court  permitted  plain- 
tiffs to  prove  that  it  was  the  custom  for 
tbe  landlord  to  pay  commission  for  leasing 
property. 

.Assignment  No.  32  shows  error,  which  is  of 
little  consequence  and  would  not  require  a 
reversal,  but  in  view  of  another  trial  we  call 
attention  thereto. 

[I  (,  11]  Assignment  No.  26  is  overruled. 
The  witness,  Rhodlns,  was  asked,  "What 
wonld  be  the  reasonable  commUslou  for  mak- 
ing a  transaction  of  that  sort?"  to  which  he 
answered,  "Two  or  3  per  cent.,  as  I  have  stat- 
ed before."  The  question  must  be  confined  to 
tbe  issue  made  by  the  assignment  of  error. 
Snch  assignment  contains  no  objection  to  the 
effect  that  the  witness  had  not  qualified  him- 
self to  state  bis  opinion  on  the  subject  under 
Investigation,  so  we  assume  he  had  duly 
qualified.  This  being  the  case,  there  is  no 
merit  in  the  assignment,  for  the  question  re- 
lated to  tbe  direct  issue  in  tbe. case. 
187  S.W.-33 


[tl,  13]  Assigmnents  2T  and  83  relate  to 
the  same  character  of  proof  as  assignment 
No.  26,  but  contain  the  additional  feature 
that  plaintiffs  stated  to  the  witnesses  that 
the  transaction  was  one  where  a  piece  of 
property  Is  rented  for  $1,500  per  month,  pay- 
able monthly,  the  lease  being  for  15  years, 
amounting  to  $270,000  In  all,  with  «  provi- 
sion that  there  shall  be  a  deposit  of  $9,000 
as  a  guaranty,  and  then  asked  the  witness 
what  would  l>e  a  reasonable  commission  for 
a  broker  to  make  that  lease.  Each  replied 
that  2  per  cent,  would  be  a  reasonable  com- 
mission. The  objections  presented  under  as- 
signment No.  27  are  regarded  as  without 
merit.  Under  assignment  No.  33  it  is  con- 
tended that  there  was  no  basis  for  the  ques- 
tion, the  contention  being  that  the  services 
alleged  to  have  been  rendered  by  the  plaintiff 
were  different  from  those  stated  In  the  hypo- 
thetical question  submitted.  This  objection 
was  too  general,  for  it  did  not  point  out  Just 
what  should  have  been  changed  in  the  ques- 
tion. Rogers  v.  Banking  Co.,  103  S.  W.  463. 
We  do  not  think  it  was  error  to  permit  plain- 
tiffs to  embrace  In  the  question  their  con- 
struction of  the  terms  of  the  lease,  especially 
In  the  absence  of  a  construction  by  the  court 
of  tt»e  terms  thereof.  In  cases  in  which  the 
terms  are  ambiguous  and  oral  testimony  is 
adduced,  it  frequently  becomes  a  question  for 
the  Jury  to  determine  what  the  parties  really 
intended,  and  in  such  cases  It  would  be  proper 
to  ask  the  witness  to  state  his  opinion  based 
upon  the  construction  contended  for  by  plain- 
tiffs, and  defendant  could  then,  if  he  wanted 
to  do  so,  ask  concerning  the  value  of  tbe 
services,  taking  Into  view  his  construction  of 
the  contract  Railway  v.  Compton,  75  Tex. 
673,  13  S.  W.  667. 

[14,  IB]  If  the  contract  is  one  not  ambigu- 
ous, it  would,  we  think,  be  proper  to  ask  the 
court  to  construe  it  and  to  require  it  to  be 
described  In  all  questions  In  accordance  with 
the  construction  given  It  by  the  court.  If 
the  contract  is  ambiguous,  but  the  evidence 
makes  its  intention  clear  beyond  dispute,  it 
would  be  proper  for  the  court  to  construe  the 
contract  for  the  Jury,  and  require  them  to  ac- 
cept such  construction  in  estimating  the  val- 
ue of  the  services.  A  skilled  witness,  who  is 
familiar  with  services  connected  with  some 
particular  profession,  trade,  or  calling,  may 
estimate  their  value,  and  it  Is  not  required 
that  be  should  be  intimately  acquainted  with 
tbe  nature  of  tbe  services  which  be  is  ap- 
praising. He  may  know  them  in  a  very  gener- 
al way.  Chamberlayne  on  Modern  Law  of  Ev. 
vol.  3,  !  2163.  But,  as  the  nature  of  the  con- 
tract is  of  such  controlling  Importance  in  fix- 
ing the  compensation  for  Its  procurement,  it 
appears  to  us  that  its  correct  construction 
must  enter  Into  the  basis  upon  which  the 
Jury  allows  compensation,  and  the  Jury's  ver- 
dict must  rest  upon  testimony  based  upon_ 
such  construction.  As 
seated  by  the  assignment. 


testimony  based  upon_    /^^  T 

the  contentlou  is  pre-jy  VjOOQlC 
leut,  we  bold  that  no  O 
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error  la  shown.    Both  assignments  of  error , 
are  overruled. 

The  twenty-eighth  assignment  discloses  no 
error  in  so  far  as  the  question  and  answer 
therein  copied  are  concerned. 

The  thirty-fourth  assignment  is  also  over- 
ruled. 

[18,17]  Assignments  86,  36,  and  37  point 
out  errors  of  such  character  that  we  would 
not  be  Justified  in  reversing  the  case  thereon, 
but  upon  another  trial  evidence  of  conversa- 
tions between  Hill  and  Lytle,  not  in  the  pres- 
ence of  Brady,  the  purport  of  which  was  that 
probably  Lytle  made  a  bad  lease  and  Brady 
a  good  one,  should  be  excluded,  and  Lytle 
should  be  required  to  testify  to  the  facts 
with  regard  to  what  occurred  between  him 
and  Hill,  instead  of  bis  conclusions. 

[II]  We  overrule  assignment  No.  38.  In 
estimating  the  reasonabe  value  of  Hill's  serv- 
ices, the  fact  that  such  services  have  pro- 
cured a  renter  who  has  paid  seven  montlis' 
rent  may  properly  be  considered  by  the  jury. 

[18-21]  By  assignment  No.  39  complaint  is 
made  of  the  admission  of  Lytle's  testimony  to 
the  effect  that  he  was  able  to  carry  out  the 
lease  contract.  This  testimony  should  have 
been  excluded.  It  is  true  that  plaintiffs  al- 
leged their  contract  to  be  one  to  procure  a 
responsible  tenant,  but,  as  Brady  accepted 
Lytle  and  entered  into  a  lease  with  him,  he 
is  estopped  from  alleging  anything  against 
Lytle's  responsibility,  except  fraud  on  the 
part  of  Hill  in  inducing  the  acceptance.  No 
such  issue  was  raised,  and  the  testimony  was 
irrelevant  In  view  of  the  construction 
placed  on  the  contract  by  the  trial  court,  the 
testimony  was  irrelevant  because  under  such 
construction  Lytle  could  comply  with  the  con- 
tract by  failure  to  pay  rent,  thus  forfeiting 
the  $9,000  on  deposit  with  Brady,  and  there- 
fore the  testimony,  if  rightly  understood,  was 
of  no  aid  to  the  Jury.  The  testimony  was 
calculated,  however,  to  impress  the  jury  with 
the  Idea  that  it  was  Lytle's  intention  to  keep 
the  property  and  pay  the  least  promptly  dur- 
ing the  15  years,  and  to  cause  them  to  allow 
compensation  on  the  theory  that  the  lease 
would  continue  for  the  entire  time.  If 
Lytle's  ability  to  perform  the  contract  had 
been  an  issue,  the  facts  relating  thereto 
should  have  been  called  for,  and  not  his  con- 
clusion.   The  assignment  is  sustained.     . 

The  judgment  is  reversed,  and  the  cause 
remanded. 


JEFFEESS  et  al.  v.  WESTERN  UNION  TEL- 
EGR.\PHCO.    (No.  7213.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  10,  1910.    ReheariuE  Denied 

June  8,  1916.) 

LiifiTATiON  or  Actions  $=»124 — Amendkent 

OF  Pleaoinos-^oindsb  of  New  Pasties. 

Where  two  individuals  are  jointly  interested 

in  a  contract,  but  action  for  breach  thereof  was 

begun  by  only  one  of  them,  an  amended  petition 

'  joiniDR  the  other  as  coplaintiCf  in  the  same  canae 


of  action  is  not  the  commencement  of  a  new  suit 
within  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  i  641;    Dec.  Dig.  <S=3 

Appeal  from  District  Court,  Harris  Coun- 
ty; John  A.  Bead,  Judge. 

Action  by  E.  C.  Jeffress  and  Sam  Isaacs 
against  the  Western  Union  Telegraph  Com- 
pany. From  a  judgment  for  defendant, 
plaintiffs  appeal.    Reversed  and  remanded. 

A.  B.  Wilson  and  Cole  &  Cole,  all  of  Hous- 
ton, for  appellants.  Hume  ft  Hume,  of  Hous- 
ton, for  appellee. 

LANE,  J.  The  nature  of  this  case  and  the 
result  of  the  trial  in  the  court  below  may  be 
stated  as  follows: 

On  the  lltb  day  of  June,  1910,  B.  C.  Jef- 
fress, one  of  the  appellants,  entered  into  an 
oral  contract  with  the  appellee,  Western 
Union  Telegraph  Company,  whereby  it  was 
mutually  agreed  between  the  parties  thereto 
that  for  and  in  consideration  of  the  sum  of 
$25  paid  by  said  Jeffress  to  said  telegraph 
company,  said  company  would  furnlsb  Jef- 
fress at  the  opera  house  in  AmarUlo,  Tex., 
with  a  detailed  telegraphic  report  of  the  Jef- 
fries-Johnson fight  to  be  pulled  off  at  Reno, 
Nev.,  on  tile  4th  day  of  July,  IdlQ. 

While  the  contract  was  made  by  E.  C.  Jef- 
fress alone  with  the  telegraph  company,  it 
was  in  fact  made  for  himself  and  Sam  Isaacs, 
the  other  appellant,  but  this  fact  was  un- 
known to  said  telegraph  company.  After 
the  plaintiff  Jeffress  bad  incurred  expenses 
in  the  sum  of  $249.70  in  preparing  to  re- 
ceive said  telegraphic  reports.  Including  the 
$25  paid  to  said  telegraph  company,  rent  of 
opera  bouse,  etc.,  defendant  telegraph  com- 
pany notified  plaintiff  Jeffress  that  the  as- 
sociated press  objected  to  its  giving  plaintiff 
said  reports  of  said  prize  fight,  and  declined 
to  furnish  plaintiff  with  such  reports,  there- 
by breaching  its  contract  with  plaintiff.  On 
the  3d  day  of  April,  1912,  about  eighteen 
months  after  the  breach  of  said  contract,  E. 
C.  Jeffress,  as  sole  plaintiff,  filed  his  original 
petition  in  which  he  alle(^  the  breach  of 
said  contract,  and  the  consequent  damages 
suffered  by  him  by  reason  of  such  breach. 
On  the  22d  day  of  July,'  1912,  more  than  two 
years  after  the  breach  of  said  contract,  E. 
C.  Jeffress,  the  original  plaintiff,  Jcrined  by 
Sam  Isaacs  by  leave  of  the  trial  court,  filed  a 
first  amended  original  petition  in  lieu  of 
their  original  petition  filed  on  the  3d  day  of 
April,  1912.  By  this  amended  petition  the 
two  plaintiffs,  Jeffress  and  Isaacs,  declare 
upon  the  same  cause  of  action  set  up  in  Jef- 
fress' original  petition;  the  practical  effect 
of  said  amended  petition  was  only  to  make 
an  additional  plaintiff.  On  the  7th  day  of 
October,  1912,  the  appellee.  Western  Union 
Telegraph  Company,  filed  its  answer,  special- 
ly excepting  to  plaintifb'  cause  of  action  as 
follows: 
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"(1)  That  the  first  amended  original  petition 
filed  herein  by  the  original  plaintlfF  Jeffress  join- 
ed by  a  new  and  additional  plaintiff  Isaacs  is 
insufficient  in  law,  and  of  tliis  it  prays  jadgment 
of  the  court 

"(2)  That  said  petition  states  a  new,  different, 
and  distinct  cause  of  action  in  favor  of  the 
original  plaintiff  Jeffress  and  the  new  plaintiff 
Isaacs,  as  npon  a  joint  contract  entered  into  be- 
tween them  and  defendant,  that  the  original 
petition  in  this  cause  was  filed  by  said  plaintiff 
Jeffress,  and  as  in  his  own  exclusive  right  and  as 
npon  a  contract  entered  into  between  himself 
and  defendant;  that  said  petition  of  Jeffress 
and  Isaacs  asserts  a  right  in  them  jointly  under 
a  joint  contract  between  them  and  defendant  to 
damages  ^r  the  breach  of  said  contract  and  for 
moneys  paid  out  and  expenses  jointly  incurred; 
whereas  the  original  petition  of  plaintiff  Jef- 
fress asserts  an  exclusive  right  in  liimself  as 
apon  a  sole  or  several  contract  l)etween  himaeU 
and  defendant  and  asserts  a  sole  and  exclusive 
right  for  recovery  of  all  the  moneys  alleged  to 
have  been  paid  oat,  and  all  expenses  incurred 
and  to  all  the  damages  resulting  from  the  breach 
of  said  contract;  that  the  cause  of  action  set  up 
in  the  second  petition  is  upon  a  joint  contract 
asserting  different  rights  from  those  sought  to  be 
set  up  in  the  original  petition  of  Jeffress,  as  up- 
on a  several  contract,  and  that  the  two  causes 
of  action  are  distinct  and  independent;  recovery 
in  the  very  nature  of  things  being  permissible 
ander  one  theory  only,  and  not  under  both. 
That  snit  on  said  canse  of  action  alleged  in.  said 
amend^  orif^nal  petition  filed  July  24, 1912,  not 
having  been  commenced  within  two  years  after 
the  accrual  of  the  cause  of  action,  is  barred  by 
UmitatiOB  under  the  statute. 

"(3)  Defendant  further  excepts  to  said  origi- 
nal amended  petition  as  being  Insufficient  in  law 
for  this:  &ud  petition  seeks  to  set  up  for  the 
first  time  a  right  in  one  Isaacs  as  a  coplaintiff 
under  the  contract  with  defendant,  whereas  it 
appears  on  the  face  of  the  record  that  no  right 
was  asserted  by  said  Isaacs  under  said  contract 
within  two  years  after  the  accrual  of  his  cause 
of  action  thereunder :  said  cause  of  action  hav- 
ing accrued  prior  to  July  1,  1910,  and  said 
amended  petition  asserting  for  the  first  time  a 
right  in  plaintiff,  having  been  filed  July  24, 1912, 
said  cause  of  action  and  plaintiff's  right  therein 
are  barred  by  the  statute  of  limitation  of  two 
years.    Wherefore  defendant  prays  judgment. 

"(6)  Farther  answering  in  this  behalf,  defend- 
ant says  that  the  cause  of  action  in  said  amend- 
ed original  petition  alleged  was  not  sued  upon 
until  July  24,  1912,  said  cause  of  action  having 
accrued  on  or  about  July  1,  1910,  and  that  suit 
therein  was  not  commenced  within  two  years 
after  the  accrual  of  the  cause  of  action,  and  is 
barred  by  the  two-year  statute  of  limitation,  and 
th^  defendant  is  ready  to  verify. 

"(6)  Further  answering  defendant  says  that  it 
is  not  liable  to  said  Isaacs,  plaintiff,  under  the 
contract  alleged,  that  canse  of  action,  if  any,  ac- 
crued to  plaintiff  on  or  about  July  1,  1010; 
that  said  Isaacs,  plaintiff,  did  not  commence  suit 
npon  said  cause  of  action  within  two  years  after 
its  accrual,  and  is  not  entitled  to  recover,  and 
is  barred  by  the  two-year  statute  of  limitation, 
and  this  defendant  is  ready  to  verify." 

On  tbe  lltii  day  of  May,  1915,  plaintiffs 
filed  their  third  amended  petition  wherein 
they  alleged  that  in  the  contract  made  by 
Jeffress  with  said  telegraph  company  it  was 
made  by  Jeffress  for  the  Joint  interest  of 
himself  and  his  coplaintiff,  Sam  Isaac's,  un- 
der an  agreement  between  said  plaintiff  that 
said  plaintiff  Jeffress  should  in  his  own  name 
act  for  both,  in  making  said  contract  with 
the  appellee,  and  with  the  further  agreement 
that  the  profits  to  be  earned  from  such  con- 
tract was  to  be  equally  divided  between  said 


idalstlfliB,  and  again  sue  for  Qm  identical 
items  of  damages  alleged  In  the  original 
petition. 

On  July  8,  1916,  the  cause  was  called  for 
trial.  Whereupon  the  trial  court  sustained 
appellee's  exception  to  the  cause  of  action 
set  up  by  plaintiffs  on  the  theory  that  the 
plaintiffs'  third  amended  petition,  upon  which 
they  went  to  trial,  set  up  a  new  cause  of 
action  from  that  set  up  In  the  original  peti- 
tion filed  by  plaintiff  Jeffress  on  the  3d  day 
of  April,  1912,  and  that  It  appeared  upon  the 
face  of  said  third  amended  petition  that 
the  cause  of  action  thereby  set  up  and  de- 
clared upon  was  barred  by  the  two-year  stat- 
ute of  limitation  at  the  time  said  petition 
was  filed.  Judgment  was  accordingly  render- 
ed that  the  plaintiffs  take  nothing  by  their 
suit,  and  that  the  defendant  go  hence  without 
day,  and  that  it  recover  of  plaintiffs  ita  costs 
incurred. 

Plaintiffs,  Jeffress  and  Isaacs,  have  appeal- 
ed from  the  Judgment  of  the  trial  court  and 
assign  the  action  of  the  court  In  sustaining 
appellee's  plea  of  limitation  as  error. 

[1]  We  do  not  think  plaintiffs  by  either  of 
their  petitions  set  up  a  different  or  new 
cause  of  action  from  the  one  first  set  up  in 
the  original  petition  filed  by  plaintiff  Jeffress 
on  the  8d  day  of  April,  1912;  the  same  be- 
ing filed  within  two  years  after  said  cause 
of  action  arose.  We  therefore  conclude  that 
the  court  erred  in  sustaining  appellee's  said 
special  exception,  and  In  consequence  thereof 
rendering  Judgment  for  appellee. 

The  making  of  Isaacs  a  party  plaintiff  by 
the  amended  petition  was  not  such  change  in 
the  suit  as  to  constitute  a  new  cause  of  ac- 
tion. In  the  case  of  Halff  Go.  y.  Waugh,  183 
S.  W.  839,  this  court  said: 

"The  propositions  subjoined  to  the  assignments 
are  that,  in  a  suit  by  an  individual  for  damages, 
recovery  cannot  be  had  where  the  damages  are 
shown  to  have  been  sustained  by  the  firm  of 
which  he  was  a  member,  and  that  the  burden  of 

Eroof  is  npon  a  party  asking  damages  to  prove 
is  right  to  recover,  and  that  the  damages  were 
sustained  by  liim  individually.  The  evidence 
is  snflicient,  we  think,  to  show  that  the  truck 
was  used  in  connection  with  the  Gee- Whiz  Auto 
Transfer  &  Storage  Company,  which  was  a  co- 
partnership composed  of  defendant  and  one  or 
more  of  his  sons,  and  that  the  profits  arising 
from  the  use  of  the  truck  inured  to  the  benefit  of 
the  copartnership." 
And  again: 

"The  negotiations  in  regard  to  the  truck  were 
between  Waugh  and  the  corporation  only,  and' 
in  their  subsequent  dealings  in  reference  thereto 
Waugh,  and  not  the  partnership,  was  recog- 
nized by  the  corporation  as  the  contracting  par- 
ty.   The  assignments  are  overruled." 

For  cases  strongly  In  point  see  Baker  v. 
G.,  C.  &  S.  F.  Ry.  Co.,  1S4  S.  W.  257,  and 
authorities  therein  cited;  Roberson  v.  Mc- 
Ilhenny,  59  Tex.  616;  Garrett  y.  MuUer  ft 
Co.,  37  Tex.  689. 
In  the  case  last  cited  It  Is  said : 
"M.,  the  managing  partner  of  the  firm  of  M.  ft 
Co.,  instituted  suit  in  his  own  name  on  an  open 
account  due  the  firm.  Subsequently 
ed  his  petition  by  merely  setting  out 
of  the  other  partners  of  thie  finn,  and  alleging 
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that  he  had  entire  control  of  the  firm  bOBineBS. 
More  than  two  years  had  elapsed  between  the  ac- 
crual of  the  cause  of  action  and  the  filing  of  the 
amended  petition.  Defendant,  treatinK  the 
amended  petition  as  setting  up  a  new  cause  of 
action,  pleaded  the  statute  of  limitations.  Held 
not  necessary  to  have  joined  the  dormant  part- 
ners as  plaintiffs  in  the  action,  and,  as  the  origi- 
nal petition  was  filed  within  two  years  after  the 
accrual  of  the  cause  of  action,  the  plea  of  limi- 
tation was  unavailable." 

What  we  have  said  disposes  of  all  of  ap- 
pellants' assignments.  For  the  error  pointed 
ont  tbe  judgment  of  tUe  trial  court  Is  re- 
versed, and  tbe  cause  remanded. 

Reversed  and  remanded. 


PIERCE-FORDTCE    OIL 
NER  DRILLING  CO. 


ASS'N   V.    WAR- 
(No.  8370.) 

rt  Worth. 


(Court  of  Civil  Appeals  of  Texas. 
May  6,  1916.) 

1.  Damages  «=>124(3)  —  Oil  Weixs  —  Con- 

STBUOnON      OF    CONTBAOT   —    DaUAGES    FOB 

Bbeach. 

Under  a  written  contract  between  plaintiff 
and  defendant  oil  association,  whereby  defendant 
was  to  pay  plaintiff  $1.75  per  foot  for  the  drill- 
ing of  five  wells  to  tte  depth  of  1,000  feet,  and 
to  furnish  casings,  water,  and  fuel,  reserving  the 
right  to  stop  operation  on  the  wells  if  oil  or  gas 
was  found  in  paying  quantities  at  any  depth, 
and,  if  stopping  operations  before  a  depth  of  500 
feet,  to  pay  for  a  depth  of  500  feet,  the  plaintiff, 
after  a  well  drilled  to  a  depth  of  1,000  feet  had 
been  abandoned  and  paid  for,  upon  defendant's 
refusal  to  permit  the  drilling  of  any  of  the  other 
four  wells,  was  not  limited  in  its  action  to  re- 
cover profits  which  would  have  been  realized  by 
drilling  the  other  wells  to  the  profits  on  a  drill- 
ing to  a  depth  of  500  feet  each,  or  2,000  feet  in 
the  aggregate. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent.  Dig.  g§  332-334,  837,  338;  Dec.  Dig.  «=» 
124(3).] 

2.  Contbacts  «=>147(2)— Object— "Cohstbuo- 

TION." 

The  term  "construction"  implies  uncertain- 
ty as  to  the  meaning  of  a  contract,  for,  when  tlie 
meaning  is  clear  and  unambiguous,  there  is 
nothing  to  be  construed,  and,  as  when  ttie  lan- 
guage employed  is  unequivocal,  though  the  par- 
ties may  have  failed  to  express  their  real  inten- 
tion, its  legal  effect  will  usually  be  enforced  as 
written,  as  no  other  meaning  can  be  added  by 
implication  or  intendment. 

[Ed.  Note.— BV)r  other  cases,  see  Contracts, 
Cent  Dig.  §  730;   Dec.  Dig.  <8=9l47(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Construction.] 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  J.  W.  Akin,  Judge. 

Action  by  the  Warner  Drilling  Company 
against  the  Plerce-Fordyce  Oil  Association. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afl9rmed. 

Huff,  Martin  &  BulUngton,  of  Wichita  Falls, 
for  appellant.  W.  F.  Weeks,  of  Wichita 
Falls,  for  appellee. 

DUNKLIN,  J.  The  Plerce-Fordyce  Oil  As- 
sociation entered  into  the  following  contract 
In  writing  with  the  Warner  Drilling  Com- 
pany, a  partnership: 


"l%is  agreement  made  by  and  between  the 
Warner  Drilling  Company,  hereinafter  called 
contractor,  party  of  the  first  part,  and  the 
Pierce-Fordyce  Oil  Association,  St.  Louis,  Mo., 
hereinafter  called  the  Company,  party  of  tbe 
second  part,  witnesseth: 

''I.  The  Company  agrees  to  pay  the  party  of 
tbe  first  part  one  and  seventy-five  one  hun- 
dredths ($1.75)  dollars  per  foot  for  the  drilling 
of  such  wells  as  designated  beluw  to  the  depth  of 
one  thousand  feet  (1,000),  and  also  agrees  to 
furnish  all  casings,  water  and  fuel  to  said  wells. 
The  five  wells  to  be  drilled  in  a  radius  of  four 
miles. 

"IL  Be  it  further  understood  that  tbe  Com- 
pany reserves  the  right  to  stoij  operations  on 
said  wells  if  oU  or  gas  be  found  in  paying  quan- 
tities at  any  depth,  but,  if  stopped  before  a 
depth  of  five  hundred  feet  (500)  is  reached,  the 
Company  agrees  to  pay  for  a  depth  of  five  hun- 
dred feet  (600). 

"IlL  Well  No.  1;  WeU  No.  2;  WeU  No.  3; 
Well  No.  4 ;    Well  No.  6. 

"IV.  It  is  expressly  understood  that  tbe  fore- 
going is  satisfactory  to  the  party  of  tbe  first 
part,  and  is  acknowledged  by  signature  of  tbe 
same  below. 

"Wichita  Palls,  March  18,  1914." 

Pursuant  to  that  agreement  the  Drilling 
Company  drilled  one  well  to  a  depth  of  1,000 
feet,  which  was  abandoned  because  no  oil 
was  found.  The  Oil  Association  paid  the  con- 
tract price  for  that  work  and  refused  to 
permit  the  drilling  of  any  of  the  other  four 
wells  mentioned  in  the  contract  Thereupon 
the  Drilling  Company  Instituted  this  suit 
against  the  On  Association  to  recover  alleged 
profits  which  they  claimed  they  would  have 
realized  by  drilling  the  other  four  wells  to 
the  stipulated  depth  of  1,000  feet  had  not  the 
defendant  breached  Its  contract  therefor,  and 
also  for  the  value  of  their  services  rendered 
In  withdrawing  the  easing  from  the  well  that 
was  drilled.  From  a  Judgment  in  favor  of 
the  plaintiff  for  $2,625^  lost  profits  by  rea- 
son of  the  breach  of  said  contract,  and  tbe 
further  sum  of  $203  as  value  of  services 
lu  withdrawing  the  casing  from  the  well  that 
had  been  drilled,  the  defendant  has  appealed. 

[1,  2]  The  defendant  filed  tbe  following  spe- 
cial plea: 

"Defendant,  in  answer  to  paragraphs  12,  13, 
and  14  of  the  plaintiff's  amended  petition,  says 
that  the  written  contract  was,  in  tact,  the  only 
contract  made  for  the  drilling  of  any  well,  bat 
tiiat  it  was  reasonably  within  the  contemplation 
of  the  parties  making  said  contract  and  within 
the  meaning  of  said  contract  that  the  defendant 
should  have  the  right  at  any  time  to  suspend 
tlie  drilling  of  any  well  or  wells  therein  provid- 
ed for  and  in  that  event  should  not  be  required 
to  pay  more  than  $1.75  per  foot  for  each  50(1 
feet  of  undrilled  wells,  and  in  that  event  would 
not  be  responsible  to  the  plaintiff  for  more  than 
his  reasonable  profits  arising  from  tbe  drilling 
of  2,000  feet  at  tbe  rate  of  $1.75  per  foot: 
and.  while  the  defendant  admits  that  it  baa  not 
tendered  to  plaintiffs  any  particnlar  sum  in  set- 
tlement of  this  suit,  yet  it  is  now  and  alwavs 
has  been  ready  and  willing  to  pay  tbe  plaintiffs 
their  reasonable  damages  in  case  it  should  be 
held  by  the  court  that  L.  8.  Kempber  had  au- 
thority to  contract  for  more  tlian  one  well  wbicb 
has  been  paid  for  by  the  defendant" 

The  contention  so  made  in  that  plea  that 
appellant  had  the  right  to  stop  tbe  drilling 
of  any  well   at  a  depth  of  600  feet,  even 
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tbongb  oil  was  not  found  therein,  and  hence 
was  not  liable  under  the  contract  for  profits 
in  excess  of  wltat  plaintiff  could  have  realiz- 
ed for  drilling  an  aggregate  depth  of  2,000 
feet  in  the  four  undrilled  wells,  is  the  only 
contention  presented  upon  this  appeal. 

There  was  no  plea  of  fraud,  accident,  or 
mistake  In  the  drafting  of  the  contract.  Nei- 
ther was  there  any  evidence  tending  to  show 
that  the  parties  to  the  contract  understood 
Its  meaning  to  t>e  different  from  that  which 
it9  language  imports.  The  evidence  does 
show  Oiat  the  contract  was  prepared  by  O. 
E.  Warner,  one  of  tlie  members  of  plain- 
tiff's partnership  firm,  and  appellant  invokes 
that  fact  as  the  reason  why  the  contract 
should  be  construed  most  favorably  to  it. 

The  contract  is  plain  and  unambiguous, 
and  Is  not,  in  our  opinion,  susceptible  of  the 
construction  urged  in  the  6i)eclal  answer 
copied  above.  Appellant  has  cited  numerous 
authorities  giving  the  rules  of .  construction 
of  written  contracts  which  are  obscure  or 
ambiguous,  but  same  have  no  application  to 
the  contract  in  the  present  suit,  which  is 
perfectly  plain  and  free  of  any  ambiguity 
whatever.  In  2  Elliott  on  Contracts,  i  1506, 
the  following  Is  said : 

"The  term  'construction'  implies  uncertainty 
as  to  the  meaning  of  the  contract ;  for,  when  the 
meaninz  is  dear  and  unambiguous,  there  is  noth- 
ing to  be  construed.  Moreover,  when  the  lan- 
gaage  employed  is  unequivocal,  although  the  pai^ 
ties  may  have  failed  to  express  their  real  in- 
tentions the  legal  effect  of  the  instrument  will 
usually  be  enforced  as  written.  Where  no  un- 
certainty exists,  there  is  no  room  for  construc- 
tion. When  the  meaning  is  plain,  another  mean- 
ing cannot  be  added  by  implication  or  intend- 
ment" 

In  6  Rnling  Case  Law,  {  231,  p.  841,  the 
following  was  said: 
"Where  the  language  of  a  contract  is  ambigu- 

cns  or  susceptible  of  several  significations,  con- 
jectures are  necessarily  resorted  to  to  determine 
the  meaning  of  the  parties ;  and  for  this  pur- 
pose conjectures  may  be  drawn  from  the  subject- 
matter  and  from  the  circumstances  of  the  con- 
tract. This  rule,  however,  is  applicable  only 
where  the  language  in  which  the  parties  have 
piprossed  themselves,  either  from  the  terms  or 
their  arrangement,  leaves  their  intentions  doubt- 
ful. For  otherwise  the  most  usual  and  natural 
import  is  to  be  given  to  the  instrument  or  evi- 
dence of  contract;  and  to  resort  to  rules  of  con- 
struction would  be  to  substitute  probable  con- 
jectures for  evidence  that  is  direct  and  unalter- 
able. Accordingly  it  is  said  that  the  agreement 
of  the  parties  is  to  be  ascertained  from  the  plain 
language  used  by  them,  and  such  agreement  is  to 
be  enforced  no  matter  what  the  intention  may 
have  been,  and  that,  where  the  meaning  of  a 
contract  is  plain,  another  meaning  cannot  be 
added  by  impiication  or  intendment." 

The  foregoing  announcements,  of-  course, 
have  no  reference  to  the  right  of  a  party  to 
a  contract  to  avoid  the  effect  of  Its  literal 
meaning  by  showing  fi-aud,  accident,  or  mis- 
take in  Its  execution.  As  said  already,  the 
contract  in  the  present  suit  Is  too  plain 
to  admit  of  the  construction  suggested  by  ap- 
pellant, and  accordingly  appellant's  assign- 
ment of  error  to  the  refusal  of 'the  court  to   was  not  such  misconduct  as  to  make 
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peremptorily  instruct  the  Jury  that  plaintiff 
could  not  recover  profits  for  drilling  In  ex- 
cess of  an  aggregate  Of  2,000  feet  on  the  fotir 
wells  which  were  undrilled  is  overruled,  and 
the  judgment  is  affirmed. 
Affirmed. 


KAKER  V.  PABRISH.     (No.  8372.)* 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

May  6,  lOltt.     Rehearing  Denied 

June  3,  1916.) 

1.  Bbeach  of  Marbiaoe  Promise  $=^23— Strv- 

FICIENCY  OP  EviDBNCE. 

Evidence  in  a  suit  for  damages  for  the 
breach  of  a  promise  of  marriage  held  to  sustain 
a  finding  that  there  had  been  a  contract  of  mar- 
riage as  alleged. 

fEd.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  §§  31,  37;  Dec. 
Dig.  iS=>23.] 

2.  Bbeach  of  Mabbiaqe  Pbouise  ®s»23~-Scf- 

FICIENCT    of    EvioEKCE    —    RESCISSION    OB 

Abakdonment. 
Evidence  in    a    suit   for   damages   for   the 
breach  of  a  promise  of  marriage  held  to  sustain 
a   finding  that   the  contract  had  not  been   mu- 
tually rescinded  or  abandoned. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  C3ent  Dig.  {§  31,  37;  Dec. 
Dig.  «=>23.] 

3.  Bbeach  of  Mabbiaoe  Pbomise  <9=»34— Re- 
lease—Words. 

The  fact  that  plaintiff  in,  a  suit  for  the 
breach  of  a  promise  to  marry,  in  answer  to  the 
defendant's  statements  that  he  did  not  know  that 
he  would  "ever  marry,"  and  "that  his  affection 
for  the  plaintiff  was  not  what  it  had  been  for- 
merly," had  replied,  "Well,  we  just  as  well  quit 
then,'  did  not,  as  matter  of  law,  amount  to  a 
waiver  or  surrender  of  her  rights  under  the 
promise;  as  she  was  not  required,  in  order  to 
preserve  such  rights,  to  then  insist  on  its  per- 
formance and  again  express  her  williugness  to 
perform  her  part  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  §  50;  Dec.  Dig. 
<3s»34.] 

4.  New  Triai,  «=»44(3)— Miscondtjct  of  Jtj- 
bob— Statement  as  to  Dependant. 

In  an  action  for  damages  for  breach  of  a 
promise  to  marry,  where  it  appeared  that  de- 
fendant had  told  plaintiff  that  he  wanted  to 
leave  the  country,  that  he  was  afraid  to  marry 
her,  and  that  he  had  been  intimate  with  two  oth- 
er women,  the  statement  of  a  juror  to  the  jury 
that  he  thought  that  defendant  was  the  man 
who  had  ruined  a  girl  and  had  been  forced  to 
marry  hor  was  not  so  prejudicial  as  to  make  the 
refusal  of  a  new  trial  on  that  ground  an  abuse 
of  its  discretion,  especially  vrhen  made  after  the 
jury  had  agreed  to  find  for  the  plaintiff  on  the 
Issue  of  the  breach,  and  where  the  verdict  was 
not  attacked  as  being  fexcessive. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  g§  82-84;    Dec.  Dig.  <S=5»44(3).] 

5.  New  Trial  ^:=>52— MiacoNOUCT  of  Juby— 
Vebdict  by  Lot. 

The  fact  that  it  was  suggested  by  a  juror 
that  they  find  the  amount  of  damages  against 
defendant  by  dividing  the  amount  which  each 
juror  was  in  favor  of  assessing  by  12,  resulting 
in  a  verdict  substantially  for  the  amount  award- 
ed, where  there  had  been  no  agreement  to  abide 
by  such  verdict,  and  the  calculation  was  several 
hours  before  the  final  verdict  was  agreed  upon, 
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of  a  new  trial  on  that  Kronnd  an  abuse  of  dia- 
cretioo. 

[EM.  Xote.— For  other  cases,  see  New  Trial, 
Cent  Dig.  8  101;   Dec.  Dig.  <&=>52.} 

6.  New  Tbial  «=»44(3)— Misoonduot  of  Ju- 
BY— Dakaoes— Attobney's  Fees. 

In  nn  action  for  breach  of  promise  to  mar- 
ry, where  defendant's  counsel  had  stated  that  the 
plaintifTs  lawyers  would  doubtless  get  a  large 
share  of  the  damages,  that  the  jury  discussed 
how  much  plaintiff  would  have  to  pay  as  law- 
yer's fees  and  expenses,  in  the  absence  of  any- 
thing to  show  that  such  items  were  included  in 
the  damages,  and  the  fact  that  a  juror  followed 
the  law  of  another  state  in  assessing  damages, 
though  he  was  not  ultimately  controlled  by  it 
and  did  not  communicate  it  to  the  other  jurors, 
was  not  such  misconduct  as  made  the  trial 
court's  refusal  of  a  new  trial  an  abuse  of  its 
discretion. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  §$  82-84 ;   Dec.  Dig.  <S=44(3).] 

7.  New  Trial  <3=3]43(2)— Misconduct  of  J0- 
B0R8— Statute— BuBDEN  of  Pboop. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  2021,  which,  contrary  to  the  rule  of  the 
common  law,  authorizes  a  consideration  of  the 
testimony  of  jurors  for  the  purpose  of  impeach- 
ing their  verdict,  a  litigant,  seeking  to  disturb 
a  verdict  ag.iinst  him,  has  the  burden  of  showing, 
not  only  that  the  matters  of  which  he  complains 
amount  to  misconduct  on  the  part  of  the  jury, 
but  also  that  they  operated  to  liis  prejudice. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S!  292.  293 ;  Dec.  Dig.  €=>143(2).] 

8.  Appkal  and  Ebrob  «=s>978(3)— Discretion 
OF  Tbial  Ooubt— Impeachment  of  Vebdict. 

Under  such  statute  expressly  committing  the 
determination  of  questions  as  to  the  misconduct 
of  jurors  to  the  discretion  of  the  trial  court,  its 
discretion  is  reviewable  on  appeal,  but  its  action 
in  overruling  the  motion  for  new  trial  on  the 
ground  of  the  jury's  misconduct  will  not  be  dis- 
turbed where  it  seems  that  it  acted  fairly  in  its 
investigation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  8870;  Dec.  Dig.  ®=>978(3).] 

9.  Bbeach  of  Marbiaoe  Pbomise  «=»22— Evi- 

•    DENCK— CHARACTEB. 

In  an  action  for  damages  for  breach  of  prom- 
ise, where  there  was  no  attack  upon  the  charac- 
ter of  the  defendant's  present  wife,  evidence  for 
defendant  that  her  general  character  was  above 
suspicion  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  H  81-36;  Dec. 
Dig.  <3=»22.] 

Appeal  from  District  Court,  Wise  County ; 
F.  O.  McKinsey,  Judge. 

Suit  by  Miss  Lee  Parrlsh  against  Lawson 
Kalier  for  the  breach  of  a  promise  of  mar- 
riage. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

.  R.  £.  Carswell,  of  Decatur,  Sam  Sbadle,  of 
Weatherford,  and  L.  D.  Ratliff,  of  Decatur, 
for  appellant  McMurray  &  Gettys,  of  De- 
catur, and  H.  E.  Lobdell,  of  Bridgeport,  for 
appellee. 

CONNER,  0.  J.  Miss  Lee  Parrlsh  Insti- 
tuted this  suit  against  Lawson  Kaker  to  re- 
cover damages  for  the  breach  of  a  promise  of 
marriage.  The  plaintiff  alleged  that  the  mu- 
tual agreement  to  marry  was  made  during 
the  year  1912  and  was  breached  about 
February  15, 1915.    The  defendant  denied  the 


allegatl<Hi  of  a  marriage  contract,  and  special- 
ly pleaded  that,  it  any  agreement  of  marriage 
had  ever  been  entered  Into,  it  was  by  mutual 
consent  rescinded  and  abandoned  on  abont 
December  25,  1914.  He  further  pleaded  that 
after  such  agreement  of  marriage,  if  one  was 
made,  he  learned  that  the  plaintiff  was  a  con- 
firmed user  of  snuff,  which  habit  was  very 
distasteful  to  him,  that  he  requested  plaintiff 
to  almndon  the  habit,  wltich  she  had  agreed 
to  do,  but  that,  notwithstanding  such  prom- 
ise, she  persisted  in  the  use  of  snuff,  by 
reason  of  wbic&  be  concluded  that  marriage 
%vith  such  a  person  would  not  l>e  pleasant 
and  hence  on  that  account  that  be  was  justi- 
fied in  refusing  to  marry  her. 

The  trial  was  beflore  a  Jury,  wlUi  instrac- 
tlcm  on  the  part  of  the  court  that,  in  event 
the  Jury  sboidd  fail  to  find  that  tbere  bad 
been  a  contract  of  marriage,  as  alleged  by 
plaintiff,  they  should  find  for  the  defendant 
The  Jury  were  further  instructed   that,  if 
they  I)elieyed  tliat  such  a  contract  bad  been 
entered  into,  but  that  thereafter  It  bad  been 
mutiially  abandoned,  their  verdict  should  be 
for  the  defendant,  and  further,  that  If  they 
should  find  that  the  plaintiff  and  defendant 
became  mutually  engaged  to  marry,  but  that 
before  said  engagement  the  plaintiff  was  ad- 
dicted to  the  use  of  snuff,  and  that  tbe  fact 
was.unlmown  to  the  defendant  and  sbooid 
further  believe  that  the  plaintiff  persisted  in 
the  habit  over  the  defendant's  objection  after 
it  became  known  to  him,  and  that  by  reason 
of  such  continuance  of  the  use  of  snuff  the 
defendant  broke  his  engagement,  and  tbat  in 
so  doing  he  acted  as  a  person  of  ordinary 
temper,  prudence,  and  foresight  would  have 
acted  under  like  circumstances,  then  also  they 
should  find  for  the  defendant    The  trial  re- 
sulted In  a  verdict  and  Judgment  in  favor  of 
the  plaintiff  for  the  sum  oif  $5,333,  and  the 
defendant  has  appealed. 

11]  Contrary  to  appellant's  first  contention, 
we  think  there  can  be  no  doubt  of  the  suf- 
ficiency of  the  evidence  to  sustain  the  ver- 
dict and  judgment  on  the  issue  of  an  agree- 
ment of  marriage.  The  appellee  testified, 
among   other   things : 

"We  were  engaged  to  be  married.  We  became 
engaged  about  the  middle  of  1912,  I  suppose. 
*  *  *  He  and  I  became  engaged  to  marry 
atwot  six  months  after  be  began  going  with  me. 
That  would  he  right  along  I  suppose  aboat  tke 
middle  of  1912.  *  •  •  I  do  not  remember 
just  the  words  he  used.  I  accepted  the  proposal. 
I  do  not  know  that  I  can  give  the  substance  nf 
tbe  words  he  used  any  nearer  than  I  have.  He 
wanted  to  Imow  if  I  wonld  marry  him,  and  I 
said  I  would," 

The  plaintiff  further  testified  to  numerous 
visits  on  the  part  of  defendant,  and  to  nu- 
merous conversations  in  which  reference  was 
made  to  their  engagement,  to  the  character 
of  house  they  would  occupy,  etc.  The  de- 
fendant did  not  deny  these  conversations, 
and,  among  other  things,  testified: 

"If  I  ever  agreed  to  marry  Miss  Parrish,  it 
was  conditionally.    Q.  She  had  no  condition  in 


^ssFor  other  caus  see  same  topio  and  KBY-NUUBBR  In  all  Kay-NnmlMMd  DlaMU  and  Indu«i 


^le 


Tex.) 


KAEBR  r.  PARKISH 


619 


the  worMT  A.  To;  if  she  had  goit  dIpiHaK 
snnff.  •  •  •  Q.  WoBld  yoo  hare  married  her 
if  she  had  qnit  dipping  snnff?  A.  Well,  of 
course,  I  don  t  know.  Q.  On  the  night  of  the 
24th  of  December,  when  you  went  there  and 
found  that  toothbrush,  if  you  had  not  found  it. 
and  she  had  been  faithful,  would  you  have  mar- 
ried her?  A.  I  don't  know  about  that.  I  loved 
her  a  good  deal  better  when  I  promised  her,  if 
I  promised  her  at  all,  than  I  did  when  I  quit. 
1  told  her  in  the  fall  of  1914  my  affections  was 
not  for  her  what  they  had  been.  I  don't  know 
why.    They  just  was  not." 

'Xlie  plaintiff  also  introduced  a  number  of 
letters  written  by  the  defendant  and  recelT- 
ed  by  her.  These  letters  breathe  the  spirit  of 
a  man  making  the  effort  to  win  the  love  of 
a  woman.  We  will  quote  but  a  few  of  them. 
For  Instance  on  February  21,  1912,  the  de- 
fendant wrote  to  the  plaintiff  as  follows: 

"I  am  here  meditating  on  affairs  pertaining  to 
future  happiness.  I  do  not  feel  like  I  could  be 
altoKether  pleased  unless  you  should  decide  to 
accept  my  love  and  fix  your  determination  and 
surrender  your  affections  to  me ;  if  this  ia  done, 
I  will  be  painstakinx  and  make  your  life  on  my 
part  as  near  as  you  desire  it  to  be." 

On  Febraary  27, 1912,  the  defendant  again 
wrote: 

"I  have  studied  your  nature  very  carefully, 
and  find  you  to  be  a  lady  whom  my  heart  yearns 
for,  and  truly  believe  if  you  should  permit  your- 
self to  faU  in  love  with  me  I  shall  always  treat 
you  in  a  manner  that  you  will  not  regret  that 
you  surrendered  your  love  to  me." 

On  March  29, 1912,  the  defendant  wrote,  In 
part,  as  follows: 

"Dear  Lee:  It  is  needless  for  any  one  but  yon 
to  apply  for  my  love.  The  last  few  remarks 
yoo  made  on  last  nixbt  aroused  my  feelings  for 
yon  to  such  a  great  extent  that  I  could  not 
sleep  for  several  hours  after  retiring.  I  thought 
delightfully  of  the  many  good  things  that  might 
fall  in  our  pathway  if  we  should  bo  permitted  to 
join  the  ranks  of  matrimony." 

After  a  number  of  other  letters  the  de- 
fendant again  wrote  on  December  7,  1912, 
in  part,  as  fo'Uows: 

"I  feel  very  much  gratified  over  the  results  of 
my  nndertakinK ;  it  doesn't  seem  to  me  that  any 
one  cooid  take  yon  from  me  although  I  may  be 
too  snre.  While  I  am  writinx  you  I  have  my 
thoughts  ooacentrated  upon  you  and  your  fntnre 
happiness.  I  can 'see  yonr  image  standing  in  the 
midst  of  beaatifnl  surroundings  realizing  that 
your  strong  inteUectaal  power  enables  you  to 
comprehend  the  meaning  of  everything  pertain- 
ing to  love  and  happiness  set  apart  for  every 
married  person  who  wish  to  enjoy  themselves, 
and  that  is  what  we  are  looking  for." 

On  January  11,  1913,  the  defendant  wrote, 
in  part: 

"I  wish  it  was  possible  for  me  to  be  with  you 
as  much  as  I  am  away  from  you,  then  this  life 
would  be  differently  spent.  However,  the  condi- 
tion will  not  permit  such  a  thing  at  present.  I 
think  when  we  are  united  we  will  enjoy  our- 
selves the  better  trying  to  gain  what  we  lost  in 
the  past." 

On  April  10,  1913,  the  defendant  again 
wrote,  in  part: 

"I  believe  if  we  are  permitted  to  spend  a  mar- 
ried life  together  it  will  be  so  remarkable  that 
oar  friends  and  relatives  will  place  us  in  the 
foremost  ranks  of  kind,  true,  and  permanent  lov- 
ers, and  I  assure  you  that  there  could  be  no 
greater  compliment  passed  on  me  than  to  hear 
that  I  was  true  to  the  one  that  I  bad  promised 
to  lavs  the  remainder  of  my  life." 


On  Noy«mber  19, 1918,  the  defendant  again 
wrote,  in  part: 

"When  I  am  absent  from  you  it  seems  as 
though  I  cannot  find  anything  that  will  relieve 
me  of  that  miserable  feeling  which  I  have  and 
often  times  think  that  my  happiness  will  be  in- 
complete until  we  are  married ;  my  love_  for 
you  is  continuously  increasing,  and  feel  positive 
that  you  love  me  equally  as  well,  and  for  that 
reason  I  think  our  future  happiness  will  be  just 
what  we  are  expecting  it  to  be." 

Appellant's  first  assignment  of  error  is  ac- 
cordingly overruled. 

[2,  3]  Appellant  next  contends  that: 

"The  evidence  by  overwhelming  preponder- 
ance shows  that  whatever  negotiations  or  ar- 
rangements looked  to  a  marriage  between  appel- 
lee and  appellant  were  rescinded  and  abandoned 
on  December  25,  1914,  and  that  the  verdict  of 
the  jnry  upon  that  issue  is  clearly  against  and 
unsupported  by  the  evidence,  and  it  clearly  ap- 
pears that  such  verdict  was  influenced  and  pro- 
duced by  prejudice  and  nndue  and  improper  in- 
fluence." 

This  contention  Is  predicated  mainly  upon 
the  testimony  of  the  defendant  to  the  effect: 

That  some  time  in  January,  191S,  he  ascer- 
tained that  Miss  Parrish  dipped  snuff,  which  up- 
on inquiry  she  did  not  deny,  but  stated  that  she 
used  it  only  occasionally;  that  he  told  her  if 
she  continued  the  practice  their  courtship  was 
at  an  end,  and  she  finally  agreed  to  qnit;  that 
again  about  the  first  of  the  year  1914  "I  asked 
her  when  she  took  a  dip  of  snuff,  and  she  said, 
This  morning.'  I  said,  'That  is  a  nice  way  of 
quitting— continue  keeping  it  up.'  Well,  she 
agreed  again,  and  says,  'Well  if  nothing  else 
will  please  you,  I  will  quit.'  Then  December 
25,  last  year,  1014,  last  Christmas,  that  was  the 
third  time.  We  first  sat  down  in  the  parlor. 
We  didn't  have  any  stove  there,  and  we  went 
into  the  room  where  they  had  a  stove.  After 
we  had  been  in  there  a  little  bit  I  discovered  a 
toothbrush  with  snuff  on  it  lying  on  the  table. 
It  was  thoroughly  saturated  with  snuff.  I  told 
her,  'I  have  put  you  to  a  thorough  test,  and 
think  it  is  best  for  our  courtship  to  end.'  She 
said,  'All  right;  if  that  pleases  you  it  pleases 
me.'  I  really  do  not  remember  everything  taat 
occurred  there  that  afternoon.  I  made  her  a 
present  that  Christmas.  I  gave  her — I  took  a  la- 
valliere  and  a  ruby  ring  and  told  her  she  might 
select  one  of  them.  For  some  little  time  she 
could  not  decide  what  she  wanted,  and  later  she 
decided  to  take  the  lavalliere.  She  took  this 
lavalliere  prior  to  the  time  I  rounded  her  up 
abont  dipping  snuff.  After  the  Incident  about 
the  snuff  she  just  handed  me  back  the  lavalliere. 
I  asked  her  to  keep  it  as  a  friendly  gift.  She 
says,  'Ko;  if  our  courtship  is  at  an  end  I  don't 
want  you  to  be  to  any  more  expense,'  and  gave  it 
back  to  me.  *  •  •  She  told  me  she  had  a 
laundry  bag  almost  finished ;  she  would  like  me 
to  accept  that.  I  told  her  I  would  not  do  it.  I 
considered  my  relations  with  her  were  at  an  end, 
and  we  agreed  that  afternoon  we  would  quit 
and  neither  of  us  make  any  unkind  remarks 
about  the  other.  We  agreed  to  be  friends,  and 
she  had  a  school  about  six  miles  west  of  Bridge- 
port, road  very  rough,  and  I  told  her  if  it  suited 
her  she  could  come  in  when  she  wanted  to  and  I 
would  take  her  back  to  her  school.  I  did  that 
twice;  made  two  trips.  There  was  no  further 
intercourse  between  us  with  reference  to  matri- 
mony, tip  to  that  time  I  did  not  think  she  and 
I  had  reached  any  definite  agreement  to  marry. 
I  never  reached  any  definite  agreement  with  her 
to  marry.  I  was  still  investigating  to  see  wheth- 
er she  would  suit  me  for  a  wife.  ♦  •  •  I 
don't  know  that  the  toothbrush  was  what  finally 
decided  it;  yes,  really  it  was.  It  is  a  fact  that 
right  then  I  was  engpj^'d  to  my  present  wife. 
I  think  I  had  been  engaged  to  her  about  three  or 
four  months  at  that  time.    I  intended  to  marry 
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my  presmt  wife;  that  is,  if  we  aoited  each  oth- 
er." 

Mlaa  Parrlsh  testified,  among  other  tilings, 
that: 

"Mr.  Kaker  came  to  see  me  last  on  the  15th 
of  February,  1(^15^  At  that  time  be  and  I 
did  not  cancel  our  engagement.  I  had  not 
agreed  up  to  that  time  to  release  him.  I  ex- 
pected up  to  that  time  he  was  goinjj  to  carry 
out  his  agreement.  I  did  not  know  V.at  He  was 
not  going  to  carry  out  his  agreement  to  marry 
me  until  I  knew  that  be  was  married.  Before 
that  time  I  bad  never  agreed  to  release  him. 
I  do  not  remember  seeing  the  defendant  on  the 
24th  of  December,  1914.  I  saw  him  on  the 
23th.  I  did  not  agree  at  that  time  nor  at  any 
time  to  release  him.  He  did  not  ask  me  to 
release  him  at  any  time.  *  *  *  On  Christ- 
mas Day,  1914,  Mr.  Kaker  and  I  had  a  conver- 
sation. •  *  •  xie  had  made  me  some  pres- 
ents, and  I  kept  them  a  while.  I  gave  them 
back  to  him  about  an  hour  after  he  gave  them 
to  me.  lie  gave  me  a  lavalliere;  nothing  else. 
I  made  him  a  present  of  a  laundry  bag.  I 
have  the  laundry  bag.  He  did  not  receive  it. 
That  occurred  on  the  25th  day  of  December, 
Christmas  Day.  I  do  not  know  what  was  the 
matter  between  him  and  me  then.  There  was 
not  anything  particular  on  my  part.  He  made 
the  remark  just  after  he  got  thero —  He 
brought  a  ring  and  a  lavalliere  both,  for  me  to 
select  the  one  I  preferred,  and  I  took  the  taval- 
Uero,  and  so  after  awhile — I  guess  about  an 
hour  after  he  had  done  it — he  seemed  to  be 
upset  alxjut  something,  I  didnt  know  what. 
I  didn't  know  at  the  time;  I  suppose  I  have 
found  out  later;  and  he  remarked  that,  along 
about  the  first  of  the  conversation,  that  a 
married  woman  was  giving  him  trouble,  cross- 
ing his  trail,  or  something  like  that,  I  don't 
remember  just  exactly  the  remark,  and  then 
he  made  the  remark,  not  at  that  time,  but 
in  the  conversation,  that  bis  affections  for  me 
were  not  what  they  once  were.  I  says,  'Well, 
why  didn't  yon  tell  me  this?'  'Well,'  he  says, 
•we  ought  to  have  mnrried.'  I  says,  'Why 
didn't  you  do  it?'  'Well,'  be  says,  'We  were 
afraid  we  would  disappoint^'  I  said  that  their 
disappointment  would  not  be  as  great  as  ours. 
So  we  talked  along  awhile,  and  then  directly 
he  says,  'Well  I  don't  know  that  I  will  ever 
marry ;  I  haven't  come  up  according  to  the 
terms;  I  have  been  intimate  with  two  women.' 
I  says,  'Well,  we  just  as  well  quit  then,'  and  I 
took  off  the  lavalliere  and  gave  it  to  him,  and 
he  told  me,  'You  keep  this.'  I  says,  'No;  I 
don't  want  you  to  spend  your  money  on  me.* 
He  says,  'Well,  I  rather  spend  it  on  you  than 
any  one  else.'  But  be  took  the  lavalliere  back, 
and  then  it  was  about  5  o'clock  then,  that  eve- 
ning, I  had  never  presented  the  laundry  bag 
to  him,  it  was  about  6  o'clock  that  evening 
when  I  presented  it,  and,  of  course,  be  refused 
to  take  It  because  I  had  not  taken  the  laval- 
liere ;  and  then  on  Sunday— be  was  back  again 
Sunday  afternoon,  and  I  made  the  remark  to 
him  if  he  would  accept  the  laundry  bag  I  would 
accept  the  lavalliere.  He  said  he  didn't  know 
whether  he  could  get  it  then  or  not,  as  they 
were  either  selling  out  fast  or  nearly  all  gone, 
I  don't  remember  just  which  remark  he  made, 
when  he  got  this  one.  I  told  him  that  did  not 
make  any  difference  to  me;  I  was  not  tired  of 
my  locket,  anyway ;  I  did  not  particularly  care 
about  the  lavalliere.  Mr.  Kaker  and  I  were 
together  that  day  all  the  afternoon.  •  •  • 
I  said,  "We  better  quit.'  He  did  not  say  any- 
thing to  that  right  then.  About  the  time  I 
said  that,  I  just  sugcested  we  just  as  well  quit 
then,  and  I  took  off  the  lavalliere  and  gave  it 
to  him,  and  he  remarked  to  me  to  keep  it,  and 
I  told  him  I  didn't  want  him  spending  his  mon- 
e^  on  me.  He  did  not  say  anything  about  quit- 
ting. He  remarked  something  during  the  after- 
noon about,  'Well,  we  will  still  be  friends.'  I 
agreed  to  that.    *.  •    *    On  the  23th  of  De- 


cember, 1914,   nothing  was  said  between   Mr. 

Kaker  and  me  about  my  dipping  snuff.  It  is 
not  a  fact  that  be  found  a  tootbomsh  of  mine 
filled  with  snuff,  and  that  he  taxed  me  about  it. 
Nothing  of  that  sort  occurred.  •  •  •  He 
kept  telling  me  all  along  not  to  give  up  hopes. 
That  was  after  the  lavalliere  matter  on  the  25th 
of  December.  T'his  was  the  latter  part  of 
January.  Mr.  Lawson  Kaker  came  to  see  me 
just  as  regularly  after  Cbriatmaa  as  be  ever 
did  before.  Nothing  was  said  after  that  about 
severing  our  relations.  We  continued  to  talk 
about  marrying  just  the  same  as  before.  There 
was  nothing  in  Mr.  Kaker's  conversation  or  de- 
meanor up  to  the  i5th  of  February  to  load  me 
to  the  suspicion  that  he  had  abandoned  the  Idea 
of  marrying  me  as  he  had  promised.  He  mar- 
ried on  the  25th  of  February,  1915.  •  •  • 
Up  until  about  the  15th  of  February  he  came 
to  see  me  quite  often.  In  -that  conversation 
the  last  of  January  when  he  spoke  about  going 
away  and  that  he  had  a  good  notion  to  go  where 
be  would  never  be  beard  of,  and  I  says,  'Won't 
I  hear  from  you?'  and  he  made  the  remark, 
'Yes,'  but  I  would  not  be  allowed  to  tell,  and 
no  telling  bow  long  he  would  have  to  stnj.  I 
made  the  remark  I  would  be  willing  to  wait  for 
him  fen  years  If  it  was  necessary.  He  did  not 
say  anything  to  that.  •  •  •  ,He  told  ine 
about  being  m  trouble  and  wanted  me  to  help 
him,  and  then  I  proposed  marr>-ing  him.  He 
said  that  if  he  married  he  was  afraid  he  would 
get  his  head  shot  off.  That  is  the  time  be  told 
me  he  was  thinking  about  leaving.  •  •  • 
That  was  at  the  January  meeting.  The  next 
time  I  met  him  was  the  next  week,  I  guess.  I 
am  certain  that  I  never  came  home  without  see- 
ing him,  what  time  I  was  there,  and,  as  I  said 
a  while  ago,  I  came  home  every  week  except 
one.  I  lived  about  400  or  500  fttda,  I  guess, 
from  where  Mr.  Lawson  Kaker  lived  in  Bridge- 
port. I  never  failed  to  see  him  when  I  came 
home  from  my  school.  I  gave  up  my  school 
after  the  first  week  In  February  and  stayed  at 
home  in  Bridgeport.  •  •  ♦  Q.  I  am  trying 
to  get  at  what  passed  between  you  at  this  Feb- 
ruary meeting,  Friday  in  the  first  week  in  Feb- 
ruary. What  did  he  say  then  about  bis  trou- 
bles'? A.  Well,  that  is  a  delicate  subject  to 
undertake.  He  told  me  all  about  bis  troubles. 
He  made  the  remark  at  three  different  times 
about  going  and  in  one  remark  be  said  I  would 
hear  from  him  again.  He  still  expressed  the 
hope  that  everything  would  come  out  all  right: 
that  he  and  I  would  marry.  •  •  •  We  had 
another  meeting  before  the  15tfa  of  February 
and  that  was  the  following  Friday  night. 
*  •  *  Then  the  same  subject  was  principal- 
ly up  for  dlscnssion  about  .hia  troubles.  He 
remarked  that  night  not  to  give  up  hopes,  ev- 
erything would  come  out  all  right.  I  still  ex- 
pected to  marry  him,  I  knew  nothing  aboat 
his  engagement  to  Mrs.  Bailey." 

Mrs.  Bailey  Is  the  Indy  whom  the  evidence 
shows  the  defendant  married  on  the  25th  of 
February,  1915. 

We  are  unable  to  say  that  the  testimony 
as  a  matter  of  law  required  a  finding  on  the 
part  of  the  Jury  tliat  the  engagement  between 
the  plaintiff  and  the  defendant  was  mutually 
canceled.  The  plaintiff  herself  is  specific  in 
her  denial  that  such  was  the  case,  and  these 
denials  are  not  necessarily  shown  to  be  false 
merely  because.  In  answer  to  appellant's 
statements  on  December  25,  1914,  that  he  did 
not  know  that  he  would  "ever  marry,''  and 
"that  his  affection  for  the  plaintiff  was  not 
what  It  had  been  formerly,"  plaintiff  replied, 
"Well,  we  Jnst  as  well  quit  then,"  and  re- 
turned the  lavalliere.  Some  such  expression 
and  some  manifestation  of  resentment  on 
plaintiff's  part  waa  under  the  drciuustan 
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not  unnatural,  and  the  deCandanf  ■  continued 
as&odatlon  with  the  plaintiff  and  his  assur- 
ances to  her  thereafter  all  seem  Inconsistent 
with  the  theory  that  there  was  any  mutual 
agreement  to  rescind  the  contract  Of  mar- 
riage as  established  in  the  testimony  of  the 
plaintiff.  In  tiie  case  of  Fisher  t.  Barber, 
62  Tex.  Civ.  App.  34,  130  S.  W.  872,  la 
vhicb  a  writ  of  error  was  refused  by  our 
Supreme  Court,  it  appears  that  the  defend- 
ant relied,  in  part  at  least,  upon  an  alleged 
rescission  or  abandonment  of  a  contract  of 
marriage  theretofore  entered  into  between 
the  parties.  The  defendant  testified  that 
upon  a  date  mentioned  he  sent  the  plaintiff 
word  by  one  Epperson  that  he,  the  defend- 
ant, would  have  to  withdraw  his  offer  of 
marriage  on  account  of  the  opposition  of  bis 
children,  and  that  In  response  to  the  plain- 
tiff's request  communicated  to  him  by  E^iiper- 
son  he  went  to  see  her  that  night  and  told 
her  of  the  opi>osltion  of  his  children  to  their 
marriage,  and  that  on  that  account  he  could 
not  marry  her ;  that  when  he  told  her  this 
she  replied  "that  she  was  sorry,  and  it  was 
what  she  expected."  Epperson  testified  that 
when  he  delivered  defendant's  message  to 
the  plaintiff,  she  replied:  "All  right;  just  as 
I  expected."  The  court  in  disposing  of  the 
testimony  held  that  the  issue  of  a  release  by 
the  plaintiff  or  a  cancellation  of  the  con- 
tract of  marriage  by  mutual  agreement  was 
not  raised  by  the  evidence.    It  was  said: 

"The  defendant  did  not  ask  tbe  plaintiff  to 
agree  to  a  cancellation  of  the  contract.  He 
Eent  Epperson  to  her,  not  to  obtain  a  consent 
to  the  abandonment  of  the  contract,  but  to  In- 
form her  that  he  had  determined  not  to  marry 
her,  and  to  teU  her  why  he  could  not  carry  out 
his  agreement  with  her.  SVhen  she  received 
this  information  she  was  not  required,  in  order 
to  preserve  her  right  under  the  contract,  to  in- 
sist on  its  performance  by  tbe  defendant,  and 
again  expreea  willlngaeaa  to  perform  her  part 
ot  it.  Uer  statement  to  Epperson  that  'it  is 
all  right"  and  that  "she  expected  it,'  not  having 
been  made  in  response  to  any  request  by  de- 
fendant for  a  cancellation  of  tbe  contract,  can- 
not be  treated  as  an  agreement  on  her  part  that 
tbe  contract  should  be  canceled.  *  *  *  It 
cannot  be  expected  that  a  womau  upon  the  re- 
ceipt of  a  message  of  this  kind  would  not  at- 
tempt to  hide  from  the  messenger  her  feelings 
of  regret  and  humiliation,  or  that  she  would 
insist  upon  defendant's  carr.ving  out  his  con- 
tract with  her,  and  plaintiff's  statements  to 
Epperson  before  set  out  can  only  be  regarded 
as  expressions  made  for  the  purpose  of  hiding 
I'.er  feelings  of  wounded  pride.  *  *  »  There 
is  no  intimation  in  any  of  the  testimony  thnt, 
if  she  had  pleaded  with  defendant  to  reconsid- 
er his  determination  to  abandon  her,  he  would 
not  have  refused  to  marry  her.  On  tbe  con- 
trary, he  hod  ample  opportunity  to  recunsider 
and  to  offer  to  perform  his  contract  after  he 
knew  she  was  not  willing  to  release  bira,  and 
yet  he  made  no  such  offer.  It  is  also  clear  that 
Eothing  said  by  iilaintiif  to  Epiierson  or  to  the 
defendant  could  be  given  the  elToct  of  a  release 
by  her  of  the  damages  caused  her  by  dofendant's 
breach  of  his  contract.  If  the  statemonts  made 
hy  her  or  her  eoriduct  on  tbe  occaKions  men- 
tioned could  be  construed  as  evidencing  an  in- 
tention on  her  part  to  release  her  claim  for 
f'amagea,  such  release  could  not  be  hold  Wnd- 
inir.  because  it  was  wholly  without  considora- 

tiOB," 


The  latter  part  of  the  court's  remarks 
would  seem  to  have  application  here;  for 
here,  as  in  tbe  case  cited,  it  cannot  be  pre- 
tei]ded'that  the  evidence  authorizes  the  con- 
clusion that  the  plaintiff  waived  or  surren- 
dered her  right  to  the  damages  otherwise  es- 
tablished in  the  evidence.  lu  tbe  case  of 
Ortiz  T.  Navarro,  iO  Tex.  Civ.  App.  195,  30 
S.  W.  581,  a  breach  of  promise  case  in  which 
a  writ  of  error  was  denied  by  our  Supreme 
Court,  it  was  said,  among  other  things,  quot- 
ing from  one  of  tbe  beaduotes: 

"Evidence  of  the  return  by  plaintiff  to  de- 
fendant of  bis  ring  and  letters  does  not  show, 
as  matter  of  law,  that  she  had  released  him 
from  big  promise." 

See,  also,  Folz  v.  Wagner,  24  Ind.  App. 
694,  5T  N.  E.  564 ;  6  Cyc.  p.  1017,  par.  E. 

We  accordingly  overrule  appellant's  second 
assignment  of  error. 

[4-8]  By  several  assignments  of  error  ap- 
pellant attacks  the  verdict  on  the  ground  of 
misconduct  on  the  part  of  the  Jury.  We  will 
attempt  to  group  and  briefly  present  these 
several  complaints  together.  It  appears,  In 
sul>stance,  that  during  tbe  deliberations  of 
the  jury,  and  while  discussing  a  part  of  Miss 
Parrish's  testimony  to  the  effect  that  the  de- 
fendant on  tbe  occasion  named  told  her  as  a 
reason  why  he  wanted  to  leave  the  country 
that  he  was  afraid  to  marry  her,  etc.,  that 
"he  was  In  trouble,"  that  "he  had  been  Inti- 
mate with  two  women,"  "that  he  was  afraid 
he  would  get  his  head  shot  off,"  that  get- 
ting into  trouble  with  that  otiier  woman  was 
nothing  compared  with  this,  It  was  just  like 
going  into  hell  this  one,"  etc.,  one  of  the  ju- 
rors remarked  that,  "We  were  in  the  dark 
about  the  former  troubles  of  the  defendant," 
to  which  another  juryman,  Jim  Beaton,  re- 
plied that  he  thought  he  (defendant)  was  the 
young  man  "that  ruined  Mr.  X.'s  daughter''; 
that  he  "probably  was  the  man  that  was  forc- 
ed to  marry  X.'s  daughter."  The  juror  Jim 
Deaton  testified,  "I  never  said  for  sure  that 
he  was  the  man  that  done  that,  but  that  1 
thought  ho  was  the  man  that  doue  that  mean- 
ness," "that  he  said  nothing  more  about  it," 
and  at  the  time  remarked,  "That  has  nothing 
to  do  with  the  case."  It  further  appears  in 
this  connection  that  all  of  the  jurors  testified 
that  the  remarks  of  the  juror  Deaton  above 
indicated  had  no  effect  on  the  verdict.  It 
also  further  appears  that  at  the  time  of 
these  remarks  and  of  this  discussion  the  ju- 
rors had  all  agreed  upon  a  finding  against  the 
dofeuduat  on  the  issue  of  lliibiUty. 

A  further  complaint  is  that  the  verdict  of 
the  jury  was  arrived  at  by  lot,  but  the  evi- 
dence of  the  jurors  on  this  subject  so  plainly 
shows  that  these  was  no  agreement  to  abide 
by  such  verdict  that  we  will  not  set  out  the 
testimony.  The  testimony  amounts  to  no 
more  thau  that  during  the  deliberations 
among  the  high  men  on  tbe  Jury  end  the  low 
men  that  one  or  two  of  them 
they  ascertain  the  amount 
was  in  favor  of  assessing  as  damages,  divid» 
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it  by  12,  and  see  wbat  the  result  would  be. 
This,  it  appears,  was  done,  and  the  result 
amounted  substantially  to  the  sum  finally 
found  by  the  jury.  The  testimony,  however, 
shows  that  this  calculation  was  several  hours 
before  the  final  verdict  was  agreed  upon, 
and,  as  stated,  all  of  the  Jurors  testified  that 
there  was  no  agreement  to  be  bound  by  any 
such  computation. 

A  further  complaint  is  that  the  supposed 
amount  of  attorney's  fees  that  plaintiff  would 
be  required  to  pay  was  included  in  the 
amount  of  the  verdict  returned.  While  the 
evidence  shows  that  "something  was  said  in 
the  jury  room  about  how  much  the  plaintiff 
would  have  to  pay  as  lawyer's  fees  and  ex- 
penses," we  think  the  evidence  as  a  whole 
shows  that  nothing  for  these  items  was  in- 
cluded in  the  verdict,  and  that  the  remarks 
were  given  no  substantial  effect.  Moreover, 
the  trial  judge,  lu  quali^ing  the  bill  of  ex- 
ception presenting  this  complaint,  states  that: 

"It  is  probable  that  one  of  the  counsel  for  de- 
fendant was  to  gome  extent  responsible  for  the 
jury  discussing  tbe  matter  of  attorney's  fees. 
He  stated  to  tne  jury  in  his  argument,  in  sub- 
stance, that  he  did  not  know  what  part  of  the 
$50,000  plaintiff  was  asking  for  tlie  lawyers 
would  get,  but  that  doubtless  they  would  get  a 
large  share  of  it,  and  that  plaintiff  was  asking 
them  to  give  her  this  enormous  sum  for  'heart 
balm  and  attorney's  fees.'  " 

Another  complaint  is  predicated  upon  tbe 
affidavit  of  one  of  the  jurors  that  in  tbe  as- 
sessment of  damages  he  "followed  the  law 
of  Illinois."  It  appears  that  the  juror  under- 
stood that  by  tf>e  law  of  Illinois  upon  proof 
of  a  breach  of  promise  to  marry  the  damages 
to  be  assessed  should  be  one-half  .of  the  prov- 
en estate  of  the  defendant  In  this  case  it 
had  been  proven  that  the  estate  of  the  de- 
fendant amounted  to  some  $18,000,  and  the 
juror  in  the  beginning  was  in  favor  of  a  ver- 
dict for  $8,000  damages.  It,  however,  fur- 
ther appears  that  this  conception  of  the  ju- 
ror was  not  communicated  to  the  others,  and 
that  he  was  not  ultimately  controlled  by  it, 
as  evidenced  by  the  fact  that  he  agreed  to  a 
considerably  less  sum.  At  most,  the  matter, 
as  it  seems  to  us,  merely  indicates  a  want 
of  sufficient  qualification  that  should  have 
been  developed  in  the  voir  dire  examination. 

The  testimony  relating  to  the  several  sub- 
jects above  mentioned  is  too  voluminous  to 
wholly  embody  in  this  opinion,  but  it  has  all 
nevertheless  been  carefully  considered,  to- 
gether with  the  judge's  qualification  of  the 
bill  of  exceptions  which  sets  out  the  testi- 
mony, and  It  is  to  be  remembered  that  our 
statute  (Vernon's  Sayles'  Texas  Civil  Stat- 
utes, art.  2021)  which  authorizes  a  considera- 
tion of  the  testimony  of  jurors  for  the  pur- 
pose of  impe.ichlng  their  verdict  is  con- 
trary to  the  rule  of  the  common  law,  and 
hence  that  a  litigant  so  asking  to  disturb  a 
verdict  against  him  has  the  burden  of  show- 
ing, not  only  that  tbe  matters  of  which  be 
complains  amount  to  misconduct  on  the  part 
of  tbe  jury,  but  also  that  the  same  operated 
^^•Hlfl  prejudice.    San  Antonio  Traction  Ca 


T.  Cassanova,  154  S.  W.  1100,  and  cases 
therein  cited.  It  is  also  to  be  remembered 
that  the  statute  expressly  commits  the  de- 
termination of  audi  questions  to  the  "dis- 
cretion" of  the  trial  court,  and,  while  such 
discretion  is  reviewable  on  appeal,  bis  ac- 
tion in  overruling  the  motion  for  a  new  trial 
on  the  ground  of  misconduct  of  the  jury  will 
not  be  disturbed  when  it  seems  that  the  trial 
judge  acted  fairly  in  the  investigation.  See 
Hallway  Co.  v.  Gray,  105  Tex.  42,  143  S.  W. 
606. 

Tbe  remarks  of  the  Juror  Jim  Deaton 
present,  perhaps,  the  most  difficult  question 
in  this  connection,  but  no  prejudicial  infer- 
ence that  could  have  been  drawn  from  the 
remarks  of  the  juror  Deaton  Is  more  forceful 
than  the  statements  of  appellant  himself,  as 
testified  to  by  Miss  Parrlsh,  and  which  the 
j'ury  had  the  right  to  consider.  As  already 
indicated.  Miss  Parrlsh  testified  that  defend- 
ant told  her  "aU  about  his  troubles":  "that 
be  had  been  Intimate  with  two  women;" 
"that  he  was  afraid  he  would  get  his  head 
shot  off;"  "that  getting  into  trouble  with 
that  other  woman  was  nothing  compared 
with  this,  It  was  just  like  going  into  hell  this 
one."  If  the  jury  believed  Miss  Parrlsh  in 
so  testifying,  as  they  had  the  right  to  do  un- 
der the  law,  then  it  could  not  be  misconduct 
on  the  part  of  the  Jury  to  infer  that  the  de- 
fendant on  former  occasions  bad  wronged 
some  women  other  than  the  plaintifl,  and 
that  the  juror  Deaton  may  have  thought  it 
was  X.'s  daughter  is  wholly  immaterial  ao 
far  as  disclosed  in  appellant's  brief.  If  any 
one  or  more  of  the  jury  knew  either  X.  or 
his  daughter,  it  has  not  been  made  to  ap- 
pear. Moreover,  the  remarks  of  the  Juror 
Deaton,  as  has  already  been  stated,  occurred 
after  there  had  been  an  agreement  on  the 
part  of  the  Jury  to  find  for  the  plaintiff  on 
the  issue  of  a  breach  of  the  marriage  con- 
tract, so  that  it  affirmatively  appears  that 
tbe  remarks  oould  not,  and  did  not,  operate 
to  appellant's  prejudice  on  that  issue;  It 
may  also  be  stated  that  appellant  has  not 
attacked  the  verdict  on  the  ground  that  it 
is  excessive,  and  nothing  in  the  evidence  in- 
dicates to  us  that  it  is  so,  or  that  the  amount 
of  damages  as  found  by  the  jury  was  in  any 
way  augmented  by  reason  of  any  prejudice 
or  improper  motive  on  the  part  of  tbe  Jury. 
So  that,  in  addition  to  the  denials  of  the 
Jurymen,  it  affirmatively  appears,  as  It  seems 
to  us,  that  the  several  matters  complained  of 
occurring  In  the  jury  room  did  not  operate 
to  appellant's  prejudice,  In  the  legal  sense 
of  that  term.  We  cannot,  therefore,  say  that 
the  trial  court  abused  tbe  discretion  vested 
in  him  by  law  In  overmllng  appellant's  mo- 
tion for  a  new  trial  on  the  several  grounds 
indicated.  Appellant's  third,  fourth,  fifth, 
and  sixth  assignments  of  efror  are  according- 
ly overruled. 

[9]  But  one  other  question  is  raised,  and 
that  is  presented  In  appellant's  seventh  as- 
signment  of   error.     Therein   complaint  Is 
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made  of  tbe  ezeloston  of  tbe  testimony  of 
JchD  Slover,  by  whom  appellant  offered  to 
show,  and  eonld  have  shown,  that  the  "gen- 
eral character  as  a  lady"  of  appellant's  pres- 
ent wife,  formerly  Mrs.  Bailey,  was  "above 
suspicion."  We  find  nothing  in  the  evidence 
which  constitutes  the  exclusion  of  the  tes- 
timony of  Slover  prejudicial.  Appellant  of- 
fered his  wife  as  a  witness  in  his  behalf, 
and  she  testified,  among  other  tilings,  without 
objection: 

That  she  had  never  met  Mr.  Kaker  until  in 
April,  1913;  that  "he  began  paying  attention 
to  me  about  the  28th  of  April,  1913.  Mr. 
Kaker  was  always  perfectly  gentlemanly  in  hia 
conduct  with  me.  He  married  me  voluntarily. 
There  was  no  circumstance  of  compulsion  on 
my  part  which  caused  him  to  marry  me.  Noth- 
ing in  my  association  with  him  that  made  it 
necessary  for  him  to  marry  me  if  he  did  not 
Toltmtanly  wajit  to." 

Notliing  in  all  of  the  testimony,  as  we  con- 
sider it,  tends  to  refute  the  troth  of  the  state- 
ment as  80  made  by  Afrs.  Kaker.  No  attack, 
as  we  view  tbe  evidence,  of  any  kind  was 
made  upon  her  character  in  any  respect,  and 
counsel  for  appellee  so  avowed  at  the  time 
Slaver's  testimony  was  ottered.  In  the  ab- 
sence of  some  reasonably  definite  attack,  we 
think  the  court  properly  excluded  the  tes- 
timony as  immaterial. 

All  assignments  of  error  are  accordingly 
overruled,  and  the  judgment  is  affirmed. 


HUTH  V.  HTJTH  et  aL    (No.  7268.)' 

(Court  of  Ciivil  Appeals  of  Texas.     Galveeton. 

May  5,  191o.     Rehearing  Denied 

June  1,  1916.) 

1.  ExKcxmoas  and  Administrators  <S=922(2) 

—  Tempobabt  Admikistratoh— Will  Oon- 

TE8T. 

Under  Rev.  St.  art.  8301,  providing  far  the 
appointment  of  a  temporary  administrator  pend- 
ing tlie  contest  of  a  wiU  to  continue  in  force 
until  the  termination  of  the  contest  and  until 
tbe  appointment  of  a  permanent  executor  or  ad- 
ministrator with  full  powers  whenever  such  ap- 
pointment is  necessary  to  preserve  the  estate 
from  waste,  it  is  not  only  the  right  but  tbe  duty 
of  the  county  judge  to  make  such  appointment 
when  necessary. 

[Rd.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent.  Dig.  fj  117-122;  Dec 
LHg.  «=»22(2).] 

2.  SxxcDToaa  and  Aduinibtsatobs  ^=9122(2) 

—  Coiocunirr  Propebtt  —  Teupobabt  Ad- 
idNisTBATOR— Powers. 

Under  Rev.  St  art  355(S,  relating  to  tbe  ad- 
ministration on  tbe  estate  of  a  deceased  husband 
or  wife  leaving  common  property,  a  temporary 
administrator  appointed  pending  the  contest  of 
a  will  lias  the  power,  when  so  given  by  the 
court  in  ilia  order  of  appointment  to  take  pos- 
sessioD  of  all  the  common  property  of  the  estate 
and  bold  the  same  in  trust  for  the  benefit  of 
those  entitled  until  such  contest  is  determined. 

CEd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  ii  495,  495^; 
Dtc.  rUg.  «=s>122(2).] 

3.  Partitioit  9=3l3— Estatk  of  Decedent— 
Persons  ENTiTLEb. 

Under  Rev.  St  arts.  3657,  3560,  relating  to 
partition  of  property  held  jointly  by  a  decedent's 
estate  and  a  tUrd  person,  one  who  has  a  joint 


Interest  with  the  estate  of  a  decedent  in  any 
property,  real  or  personal,  may  apply  to  the 
coQnty  oonrt  in  which  administration  is  pending 
for  the  partition  of  the  property  belonging  to 
the  joint  estate,  and,  when  such  application  is 
made,  it  is  the  duty  of  the  court  to  make  a  par- 
tition between  the  applicant,  and  tlie  estate  of 
the  deceased. 

[Ed.  Note.— For  other  cases,  see  Partition, 
CJent  Dig.  {{  36,  81 ;  Dec.  Dig.  iS=»13.] 

4.  Injunction  <g=>28— Pbobate  Pboceedinqs 

Under  Rev.  St  art  3631,  providing  that  a 
person  aggrieved  by  the  decision,  order,  or  judg- 
ment of  the  county  court  shall  have  the  right  to 
appeal  therefrom,  the  remedy  by  appeal  must  he 
resorted  to,  and  one  aggrieved  cannot  restrain 
the  enforcement  of  audi  decision  of  the  county 
court 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §S  62-65;  Dec.  Dig.  iS=»28.] 

B.  Executors  and  Administeators  €=5>30  — 

Temporary  Administrator. 
Under  Rev.  St.  art.  3362,  allowing  a  testator 
to  appoint  an  executor,  and  article  3201,  provid- 
ing for  the  appointment  of  administrators  by  the 
probate  court  under  certain  conditions,  though 
an  executor  named  in  a  will  qualified  by  taking 
the  oath  required,  he  abandoned  his  office  where 
he  gave  no  bond,  failed  to  take  possession  of 
any  part  of  tbe  estate,  or  to  do  any  act  showing 
his  intention  to  act  as  such  executor,  but  is  con- 
testing the  will. 

[Ed.  Note. — For  other  cases,  see  E^cecutors 
and  Administrators,  Cent  Dig.  i!  183-185;  Dec. 
Dig.  «=>30.] 

6.  Constitutional  Law  $=306  —  Husband 

and  Wire  ^=s»276(l)— Due  Process  of  Law 

—Administration  of  Estates. 

Appointment  of  a  temporary  administrator 

to  take  charge  of  all  of  the  community  property 

belonging  to  tbe  plaintiff  and  the  estate  of  his 

deceased  wife,  made  under  Rev.  St.  art.  35S9, 

providing  that  an  executor  or  administi'ator  shall 

acquire  possession  of  all  common  property  of  a 

community  estate,  is  not  violative  of  Const  Tex. 

Bill  of  Rights,  a  9.  13.  or  Const  U.  S.  Amend. 

14,  as  to  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  M  928,  936,  939,  942-946,  948, 
940;  Deo.  Dig.  <&=3306;  Husband  and  Wife, 
Cent  Dig.  S§  1032,  1036 ;  Dec.  Dig.  <3=a276(l).] 

Appeal  from  District  Court,  De  Witt  Coun- 
ty;  W.  F.  Ezell,  Special  Judge. 

Suit  by  John  L.  Huth  for  injunction 
against  C.  J.  Huth  and  others.  From  the 
action  of  the  court  in  denying  the  injunctlou 
in  part  and  requiring  plaintiff  to  give  bond, 
plaintiff  appeals,  and,  from  the  action  of 
the  court  in  granting  temporary  injunction  in 
part,  defendants  appeal.  Judgment  refusing 
the  injunction  in  part  affirmed,  and  Judg- 
ment granting  tbe  injunction  in  part  reversed 
and  rendered. 

Proctor,  Vandenberge,  Crain  &  Mitchell, 
of  Victoria,  for  appellants.  Crain  &  Hart- 
man,  Davidson  &  Bailey,  and  H.  W.  Wallace, 
all  of  Cuero,  for  appellee. 

LANE,  J.  For  tbe  purposes  of  this  opin- 
ion the  following  statement  is  sufllcient: 

John  L..  Huth,  plaintiff  herein,  and  Mrs. 
Wllbelmine  Huth,  were  husband  and  wife. 
Mrs.  Huth  died 
of  her  death 


ed  in  April,  1012.    At  the  time  f^ f^r\n\o 
there  existed  a  community  e»y  VjOOy  l\_ 
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tate  between  taer  and  her  said  husband,  John 
Ii.  Huth,  of  the  estimated  value  of  $75,000. 
On  May  29,  1912,  John  h.  Huth  and  W.  H. 
Huth,  a  son  of  plaintiff  and  Mrs.  Huth,  de- 
ceased, filed  for  probate  in  the  county  court 
of  De  Witt  county  an  instrument  purporting 
to  be  the  last  will  and  testament  of  said  Mrs. 
Huth,  In  which  they  were  nnmed  as  Joint  exec- 
utors. On  the  3d  day  of  July,  1912,  said  will  so 
filed  vvas  duly  probated  as  the  last  will  of  Mrs. 
Huth.  Plaintiff,  John  L.  Huth,  nercr  qualified 
as  one  of  the  executors,  but  W.  H.  Hath,  the 
other  party  named  as  executor  In  the  will, 
qualified  by  taking  the  oath  as  required  by 
law  on  the  13th  day  of  July,  1912.  On  the 
12th  day  of  July,  1912,  the  day  before  W.  H. 
Huth  qualified  as  said  executor,  three  per- 
sons named  as  appraisers,  Joined  by  plalntlfT, 
John  L.  Huth,  prepared  what  purports  to  be 
an  Inventory  and  appraisement  of  the  com- 
munity property  of  John  L.  Huth  and  hte 
deceased  wife,  Wllhelmlne  Huth.  Said  In- 
ventory and  appraisement  was  made  up,  sign- 
ed, and  sworn  to  by  said  appraisers  and 
plaintiff,  John  L.  Huth.  W.  H.  Huth,  who 
took  the  oath  as  executor  on  the  day  after 
said  Inventory  was  made  up,  never  signed 
or  swore  to  said  inventory,  nor  is  there  any- 
thing to  show  that  he  had  anything  to  do 
with  the  making  or  filing  of  the  same. 

Among  other  provisions  of  said  will  ad- 
mitted to  probate  is  the  following : 

"I  fdve  and  bequeath  to  my  beloved  husband, 
John  Ii.  Huth,  all  the  property  of  which  I  shall 
die  seised  and  possessed,  both  real  and  perBonnI, 
as  well  as  choses  in  action,  of  every  kind  and 
nature  whatsoever  and  wheresoever  situated,  to 
have  and  to  hold,  to  use  and  dispose  of,  absolute- 
ly as  he  may  see  fit. 

"If  after  the  death  of  my  husband  there  re- 
mains any  part  of  my  estate,  then  I  desire  such 
remainder  to  be  equally  divided  among  my  chil- 
dren, share  and  share  alike. 

"I  constitute  and  appoint  my  son  William 
Hnth  and  my  husband,  John  L.  Huth,  to  be  ex- 
ecutors of  this  will  and  direct  that  no  security 
be  required  of  them  as  executors. 

"It  is  my  will  that  no  other  action  shall  be  had 
in  the  court  *  *  *  in  the  administration  of 
my  estate  than  to  prove  and  record  this  will  and 
to  return  an  inventory  and  appraisement  of 
my  estate  and  list  of  claims.  And  I  authorize 
and  empower  my  said  executors,  or  the  one  who 
shall  qualify  as  such,  to  sell  and  dispose  of  any 
portion  of  my  estate,  real  or  personal,  at  public 
or  private  sale,  in  the  manner  as  may  seem  best 
to  him  or  them,  for  the  purpose  of  paying  my 
debts  and  carrying  out  the  intention  of  this  my 
last  will." 

After  the  probate  of  said  will,  W.  H.  Huth 
never  at  any  time  took  possession  or  con- 
trol of  any  portion  of  said  estate,  but  plain- 
tiff, John  L.  Huth,  took  entire  and  complete 
possession  and  (Control  of  all  the  property  of 
said  estate  and  thereafter  proceeded  to  con- 
trol, manage,  and  dispose  of  the  same  al>- 
solntely  and  exclusively  as  he  saw  fit. 

On  the  4th  day  of  January,  1016,  appellees, 
including  W.  H.  Huth,  executor  (except  de- 
fendants Hagans),  filed  their  petition  in  the 
county  court  of  De  Witt  county  contesting 
the  probate  of  the  said  will  of  Mrs.  Huth 
Wblcb  was  probated  on  the  3d  day  of  July, 


1912.  They  alleged  In  their  petition:  That 
there  were  no  debts  against  said  estate,  and 
that,  some  years  prior  to  the  pretended  ex- 
ecution of  said  instrument,  the  plaintiff  con- 
ceived a  violent  and  unreasonable  dislike  of 
and  prejudice  against  them,  liia  children,  and 
determined  that  they,  and  none  of  them, 
should  have  or  receive  anything  from  his 
estate,  or  from  the  estate  of  their  motber, 
the  said  Mrs.  Wllbelmine  Huth,  deceased. 
That  said  Mrs.  Wllhelmlne  Huth, '  decease^ 
at  the  time  of  the  pretended  execution  of  the 
said  will  was  past  84  years  of  age  and  had 
been  suffering  for  many  years  prior  thereto 
from  physical  disease,  bedridden  a  great  part 
of  the  time,  and  constantly  suffering  physical 
pain.  That  plaintiff  is  a  man  of  violent  and 
unreasonable  prejudices,  moods',  and  notions, 
and  because  of  bis  violent  and  unreasonable 
prejudices  against  them,  as  aforesaid,  and 
in  pursuance  of  his  plan  and  determination 
to  prevent  them,  or  either  of  them,  from  re- 
ceiving anything  froln  the  estate  of  their 
mother  in  the  event  of  her  death,  which,  on 
account  of  her  bodily  Infirmity  and  great 
age,  was  naturally  to  be  expected  at  any 
time,  proceeded  systematically  ^nd  constant- 
ly to  quarrel  at,  abuse,  and  threaten  the 
said  Mrs.  Wllhelmlne  Huth  that,  nnle.ss  she 
executed  the  document  aforesaid,  or  some 
such  instrument  as  would  by  its  terms  give 
and  bequeath  all  of  her  property  and  estate 
unto  the  plaintiff  alone,  he  would  deny  her 
simple  desires  and  comforts;  and  so  con- 
stantly worked  on  the  said  Mrs.  Wllhelmlne 
Huth,  influenced  ber,  threatened,  and  coerced 
her  that  finally.  In  order  to  secure  temporary 
cessation  from  the  terrible  annoyance  and 
cruel  overbearing  conduct  of  the  plaintiff,  she 
executed  the  said  instrument.  If  It  was  ever 
executed  In  fact. 

"That  the  said  John  Huth  is  now  nast  93 
years  .of  age,  fpeble  in  mind  and  boily,  nnd  is 
physically  and  mentally  incapable  and  incapaci- 
tated to  handle,  care  fur,  and  preserve  said  es- 
tate, to  wit,  the  said  community  estate  of  him- 
self and  the  said  Mn.  Wilhelmioe  Huth,  de- 
ceased, of  which  these  petitioners  are  entitled  to 
an  undivided  one-half  by  reason  of  beinx  all  of 
the  children  and  heirs  at  law  of  the  said  Mrs. 
Wilhelmine  Huth,  deceased.  That  said  estate 
consists  largely  of  money,  notes,  securities,  chos- 
es in  action,  and  other  personal  property,  re- 
quiring the  constant  attention  of  a  man  of  good 
nnd  capable  mental  and  physical  ability.  That 
the  said  John  Huth,  by  reason  of  his  advanced 
years  nnd  mental  and  physical  debility  and  se- 
nility, is  easily  a  prey  to  designing  persons,  who 
endeavor  to  nnd  succeed  in  indacing  him  to  make 
and  enter  contracts  disadvantageous  to  said  es- 
tate, and  into  venturesome  and  unwise  invest- 
ments and  enterprises.  That  said  John  Huth 
conceived  a  violent,  unreasonable,  and  almost  in- 
sane dislike  of  and  prejudice  against  petitioners, 
who  are  his  own  children,  and  which  prej«dio<» 
and  animosity  is  wholly  unjustified,  and  he  had 
repeatedly  threatened  to  give  away  and  dispose 
of  during  his  lifetime  all  of  the  said  property  be- 
longing to  said  community  estate  and  to  the  es- 
tate of  the  said  Mrs.  Wilhclmine  Huth,  all  of 
which  is  now  in  his  hands,  and  petitioners  have 
good  reason  to  believe,  and  do  believe,  thot.  un- 
less thoir  rights  are  preserved  by  the  immediate 
appointmrnt  of  a  temporary  administrator.  h«*" 
will  give  away,  lose,  dissipate,  and  squander  a 
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large  part,  if  not  all,  of  tbe  said  community  es- 
tate and  the  estate  of  the  said  Mrs.  Wilhelmine 
Buth,  deceased.  That  by  reason  of  snch  facts 
as  hereinbefore  stated,  a  necessity  exists  for  the 
immediate  appointment  by  this  court  of  a  tem- 
porary administrator  of  all  the  said  community 
estate  of  the  said  Mrs.  Wilhelmine  Huth,  deceas- 
ed, and  the  said  John  Huth,  under  and  by  virtue 
of  articles  3301  and  3569  of  the  Revised  Statutes 
of  Texas,  as  well  as  other  laws  in  such  cases 
made  and  provided,  with  full  power  to  take  and 
hold  the  same  subject  to  the  provisions  of  law  in 
such  cases  and  onder  the  orders  of  tliis  court, 
to  preserve,  control,  and  manaxe  the  same,  to 
pay  the  necessary  taxes,  fire  insarance,  and  oth- 
er fixed  cfaarires  for  the  preservation  of  the  said 
property,,  to  collect  tbe  rents,  notes,  interest,  and 
other  daims  owing  to  said  estate,  to  rent  the 
real  estate,  and  in  (general  to  preserve,  husband, 
and  properly  care  for  all  of  said  community  es- 
tate, and  that  sach  appointment  continue  in 
force  until  the  termination  of  this  contest  of  the 
faid  pretended  will  of  the  said  Mrs.  Wilhelmiuc 
Huth.  deceased. 

"Wherefore,  petitioners  pray  that  citation  is- 
sue to  the  said  Joim  L.  Huth  in  the  terms  of 
the  law,  and  that  the  order  of  the  court,  made 
on  Jnly  3,  1912,  admitting  the  said  pretended 
will  of  Mrs.  Wilhelmine  Huth,  deceased,  to  pro- 
bate, be  vacated,  canceled,  and  forever  held  for 
naught,  and  that  said  pretended  will  of  Mrs. 
Wilhelmine  Huth,  deceased,  be  by  this  conrt  de- 
nied admission  to  probate  and  of  record,  and 
same  be  adjut^^  and  decreed  null  and  void 
and  of  no  force  and  effect  whatsoever,  and  for 
such  other  relief,  both  special  and  general,  as 
these  petitioners  may  show  themselves  entitled 
to  upon  a  trial  of  this  cause;  and  they  further 
pray  that  tbe  court  immediately  make  and  enter 
its  order  in  this  case  appointing  some  proper 
and  qualified  person  as  temporary  administrator 
of  nil  of  said  community  estate  of  said  Mrs. 
Wilhelmine  Huth,  deceased,  and  said  John  Lr. 
Huth,  under  said  bond  as  to  the  court  may  seem 
proper,  with  powers  as  hereinbefore  stated,  and 
such  additional  powers  and  duties  as  to  tbe 
conrt  may  seem  proper." 

On  tbe  8tb  day  of  January,  1916,  the  Judge 
of  the  county  court  granted  tbe  prayer  of 
api>ellees  and  entered  an  order  duly  appoint- 
ing E.  Hagnns  temporary  administrator  of 
tbe  estate  of  Mrs.  Huth,  with  power  to  take 
into  bis  possession  the  entire  community  es- 
tate of  John  L.  Huth  and  his  said  deceased 
wife,  pending  said  contest  of  said  will. 
Thereafter,  on  tbe  said  8th  day  of  January, 
1916,  said  Hagaus  duly  and  legally  qualified 
as  such  temporary  administrator  in  manner 
and  form  as  required  by  law  and  undertook 
to  perform  tbe  duties  incumbent  upon  bim 
is  such  temporary  administrator. 

It  19  also  shown  that  on  the  14th  day  of 
January,'  1916,  appellees  (except  Hagaus)  fil- 
ed and  offered  for  probate  in  said  county 
court  a  certain  Instrument  alleged  to  bare 
been  executed  by  Mis.  Wilhelmine  Huth,  on 
tbe  28tta  day  of  November,  1910,  as  her  last 
will,  and  that  citation  was  duly  issued  upon 
such  application  for  such  probate  as  required 
by  law,  returnable  to  tbe  next  term  of  said 
court. 

On  tbe  4th  day  of  February,  while  said  will 
contesta  and  temporary  administration  were 
still  pending,  plaintiff,  John  L.  Huth,  pre- 
sented his  petition  to  tbe  Honorable  John  M. 
Ureen,  Judge  of  the  district  court  of  De  Witt 
county,  praying  for  a  writ  of  injunction 
against  all  of  tbe  appellees,  to  wit,  tbe  chil- 


dren of  Mrs.  Huth,  deceased,  asd  said  tem- 
porary administrator,  E,  Hagans,  to  restrain 
theni  (1)  from  longer  asserting  any  claim  or 
demand  whatever  against  plaintiff,  John  h. 
Huth,  based  upon  said  order  of  said  county 
court  of  De  Witt  county  in  said  contest  pro- 
ceedings, and  (2)  to  restrain  said  B.  Hagans 
from  acting  as  temporary  administrator  of 
said  estate  and  from  asserting  any  authority 
as  such,  or  from  asserting  any  right  what- 
ever to  any  possession,  control,  or  authority 
over  said  property  constituting  the  com- 
munity estate  of  plaintiff  and  bis  said  deceas- 
ed wife.  Judge  Green  refused  to  act  upon 
plaintiff's  petition  for  good  reason  shown, 
and  the  same  was  then  presented  to  W.  F. 
Kzell,  Judge  of  the  Seventy-Third  district 
court  of  San  Antonio,  Tex.  On  tbe  9tb  day 
of  February,  1916,  while  said  contest  and 
temporary  administration  was  Etill  pending, 
Judge  ElEell  beard  said  petition  and  entered 
an  order  restraining  £}.  Hagans  from  exercis- 
ing any  possession,  control,  or  authority  over 
the  interest  of  plaintiff  John  U,  Huth  in  the 
community  property  of  plaintiff  ami  his  de- 
ceased wife,  Wiltaehnine  Huth,  and  from  dis- 
possessing tbe  said  John  Huth  of  such  prop- 
erty upon  the  giving  of  a  bcmd  by  plaintiff 
as  required  by  law  in  tbe  sum  of  $2,000.  But 
tbe  injunction  prayed  for  was  refused  in  so 
far  as  it  was  sought  to  restrain  said  tem- 
porary administrator,  E.  Hagans,  from  as- 
serting authority  and  right  to  tbe  possession, 
control,  and  management  of  the  interest  in 
said  community  property  owned  by  tbe  said 
Wilhelmine  Huth,  deceased.  From  tbe  ac- 
tion of  tbe  court  in  denying  said  injonction 
in  part  and  in  requiring  plaintiff  to  give 
bond,  the  said  John  L.  Huth  has  appealed, 
and,  from  tbe  action  of  tbe  court  In  grunting 
said  temporary  injunction  in  part  as  against 
appellees,  they  have  appealed. 

Appellant  John  L.  Huth  presents  his  com- 
plaint by  17  main,  and  9  subsidiary,  proposi- 
tions. To  discuss  these  numerous  proposi- 
tions separately  and  in  detail  would  neces- 
sitate an  opinion  of  unreasonable  length.  We 
shall  therefore  condense  said  propositions 
by  giving  their  substance  and  decide  the  mat- 
ters presented  in  a  general  discussion. 

Appellant  contends:  First,  that  as  he  was 
in  peaceable  possession  of  the  property  in 
question,  of  the  estimated  value  of  $80,000, 
one-half  undivided  interest  of  which  belong- 
ed to  him  as  tbe  reward  of  his  own  thrift, 
and  tbe  other  one-half  undivided  interest  of 
which  being  the  subject-matter  of  a  devise 
from  his  wife,  under  the  terms  of  a  duly  pro- 
bated will,  be  cannot  be  deprived  of  the  pos- 
session of  such  property,  of  such  value,  by 
an  order  or  decree  of  the  probate  court  .of  De 
Witt  county,  because  the  amount  In  contro- 
versy is  beyond  the  jurisdiction  of  said  court; 
that  tbe  probate  court  cannot  dispossess  him 
of  such  property  under  probate  proceedings, 
such  as  a  contest,  or  proceedings 
the  probate  of  his  wife's  will 
lary  thereto  tbe  .appointment  of  a  temporary 
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administrator ;  and  that  the  attempt  so  to  do 
by  said  probate  court  is  void,  and  an  absolnte 
nullity  for  any  purpose,  and  therefore  the  ex- 
ercise of  the  powers  attempted  to  be  con- 
ferred by  the  orders  and  decrees  of  said 
court  in  appointing  E.  Hagans  temporary 
administrator  of  the  estate  of  his  deceased 
wife,  with  powers  to  take  from  appellant  the 
possession,  control,  and  management  of  all 
or  any  portion  of  said  property,  should  have 
been  enjoined  by  the  district  court  as  pray- 
ed for.  Second.  That  as  W.  H.  Huth,  and 
appellant,  John  L.  Huth,  are  named  la  the 
will  of  Mrs.  Huth,  which  had  been  probated 
on  the  3d  day  of  July,  1912,  as  independent 
executors,  and  as  W.  H.  Huth,  one  of  the  par- 
ties so  named,  had  qualified  by  taking  the 
oath  as  such  executor,  an  admlDistratlon  of 
the  estate  of  Mrs.  Huth  was  pending,  and  the 
property  belonging  to  said  estate  was,  as  a 
matter  of  law.  In  the  possession  of  a  perma- 
nent Independent  administrator,  and  as,  at 
the  time  the  judge  of  the  probate  court  of 
De  Witt  county  appointed  E.  Hagans  tem- 
porary administrator  in  said  contest  proceed- 
ings, such  '  permanent  administration  was 
pending,  such  appointment  was  a  nullity  and 
void,  and  conferred  no  power  upon  said 
Hagans  to  take  or  attempt  to  take  possession 
of  said  property,  and  therefore  the  district 
court  should  have  granted  the  Injunction 
prayed  for  In  fulL 

The  appellees'  contention  is  that  the  Judge 
of  the  probate  court  of  De  Witt  county  had 
the  power  to  appoint  E.  Hagans  temporary 
administrator  with  power  to  take  possession, 
control,  and  management  of  the  undivided 
community  estate  of  John  L.  Huth  and  his 
deceased  wife,  pending  said  contest  of  the 
will  of  said  wife,  that  the  same  might  be 
preserved  pending  said  contest  under  the 
provisions  of  article  8301  of  our  Civil  Stat- 
utes; that  he  did  so  appoint  said  Hagans; 
that  said  Hagans  duly  qualified  as  such  tem- 
porary administrator;  that  such  temporary 
administration  was,  at  the  time  the  injunc- 
tion prayed  for  in  this  case  was  asked  for, 
and  partly  granted,  pending,  and  Is  still 
pending  in  said  probate  court,  and  therefore 
W.  E.  Ezell,  Judge  of  the  district  court  of  the 
Seventy-Third  judicial  district,  had  no  au- 
thority to  grant  any  part  of  the  Injunction 
prayed  for;   and  that  he  erred  In  so  doing. 

That  a  discussion  of  the  questions  above 
presented  may  be  better  understood,  we  here 
quote  the  following  articles  of  our  Civil  Stat- 
utes. 

Chapter  28,  arts.  3527  to  3555,  makes  provi- 
sion for  the  partition  and  distribution  of 
estates  of  deceased  persons  by  the  probate 
court 

Articles  3556,  3557,  3559,  3560,  3801,  and 
3631  provide  as  follows: 

"Art  3556.  When  any  husband  or  wife  shall 
die  leaving  any  common  property,  the  survivor 
may:  Atnny  time  after  letters  testamentary  or 
of  administration  have  been  sranted,  and  an  in- 
ventory, appraisement  and  list  of  the  claims  of 
the  estate  have  been  returned,  make  application 


in  writinx  to  the  conrt  which  Kranted  such  let- 
ters for  a  partition  of  such  common  property, 
which  application  shall  be  acted  upon  at  some 
regular  term  of  the  court 

Art  3657.  If,  upon  the  hearing  of  such  appli- 
cation, there  appear  to  be  any  such  common 
property,  and  sach  survivinjt  husband  or  wife 
shall  execute  and  deliver  to  the  county  judge  an 
obligation  with  two  or  more  good  and  sufficient 
sureties,  payable  to  and  approved  by  the  said 
county  judge,  for  an  amount  equal  to  the  value 
of  his  or  her  interest  in  such  common  property, 
conditioned  for  the  payment  of  one-half  of  all 
debts  existing  against  such  common  property, 
then  the  county  judge  shall  proceed  to  make  a 
partition  of  said  common  property  into  two 
equal  moieties,  one  to  be  delivered  to  the  surm- 
or  and  the  other  to  the  executor  or  administra- 
tor of  the  deceased;  and  all  of  the  provisions  of 
this  chapter  respecting  the  partition  and  dis- 
tribution of  estates  shall  apply  to  any  partitioD 
made  under  the  provisions  of  this  article,  so  far 
as  the  same  may  be  applicable." 

"Art.  3559.  Until  any  such  partition  of  com- 
mon property  is  applied  for  and  made  as  herein 
provided,  the  executor  or  administrator  of  the 
deceased  shall  have  the  right  and  it  shall  be  bl< 
duty,  to  recover  possession  of  all  such  common 
property  and  hold  the  same  in  trust  for  the  bene- 
fit of  the  creditors  and  others  entitled  thereto 
under  the  provisions  of  this  title. 

"Art  3560.  Any  person  having  a  joint  interest 
with  the  estate  of  a  decedent  in  any  property, 
real  or  personal,  may  make  application  to  the 
county  court  from  which  letters  testamenbur  or 
of  administration  have  been  granted  on  said  es- 
tate, to  have  a  partition  thereof;  whereupon  the 
court  shall  proceed  to  make  a  partition  of  said 
property  between  the  applicant  and  the  estate 
of  the  deceased;  and  all  the  rules  and  regula- 
tions contained  herein  in  relation  to  the  partition 
and  distribution  of  estates  shall  govern  oarti- 
tions  under  this  article  so  far  as  the  same  are 
applicable." 

"Art  3301.  Pending  any  contest  relative  to 
the  probate  of  a  will,  or  the  granting  of  letter* 
of  administration,  whether  such  contest  be  in 
the  county  court  or  in  the  district  court  it  shall 
be  the  duty  of  the  county  judge,  should  he  deem 
it  necessary,  to  appoint  a  temporary  administra- 
tor in  the  manner  prescribed  in  the  preceding 
articles  in  this  chapter,  with  such  limited  powers 
as  the  circumstances  of  the  case  may  require: 
and  such  appointment  may  continue  in  force 
until  the  termination  of  the  contest  and  the  ap- 
pointment of  an  executor  or  administrator  with 
full  powers." 

"Art.  3631.  Any  person  who  may  consider 
himself  aggrieved  by  any  decision,  order,  decree 
or  judgment  of  the  county  court  shall  have  the 
right  to  appeal  therefrom  to  the  district  court 
of  the  county,  upon  complying  with  the  provi- 
sions of  this  chapter."  This  article  is  embraced 
in  chapter  22,  Revised  Statutes  relatinc  to  pro- 
bate matters. 

From  the  articles  of  the  statutes  above 
quoted,  we  conclude: 

[1]  First  That  at  any  time,  pending  the 
contest  of  a  will,  whether  such  contest  be 
pending  la  the  district  court  on  appeal,  or  io 
the  county  court,  it  Is  not  only  the  right,  but 
the  duty,  of  the  county  Judge  to  appoint  a 
temporary  administrator  with  such  powers 
as  the  circumstances  of  the  case  may  require, 
whenever  he  deems  such  appointment  neces- 
sary to  preserve  such  estate  from  waste,  and 
to  continue  in  force  such  temporary  admin- 
istration until  the  termination  of  such  con- 
test, and  until  the  appointment  of  a  perma- 
nent executor  or  administrator  with  fuU  pow- 
ers is  made.    Revised  Statutes,  art  3301. 

[2]  Second.  That  such  temporary  adminis- 
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trator  has  the  iMwer,  wben  so  given  by  tbe 
eoDit  In  the  order  of  appotatment,  to  take  or 
recover  possession  at  all  the  common  proper- 
ty of  tbe  estate,  and  to  hold  the  same  in  trust 
for  tbe  benefit  of  those  entitled  thereto,  un- 
til such  contest  is  determined.  Kevised  Stat- 
utes, art  3656. 

rs]  Third.  That  if  any  person  has  a  Joint 
interest  with  said  estate  of  a  decedent  in 
any  property,  real  or  personal,  he  may  make 
application  to  the  coxmty  court  in  which  the 
administration  of  such  estate  is  pending,  to 
have  a  partition  of  the  property  belonging  to 
said  joint  estate,  and,  when  such  application 
is  made,  it  is  the  duty  of  th«  court  to  pro- 
ceed to  make  a  partition  of  said  property 
between  the  applicant  and  the  estate  of  the 
deceased.    Revised  Statutes,  arts.  3B57,  8660. 

[4]  Fourth.  That  if  any  person  may  con- 
sider himself  aggrieved  by  any  decision,  or- 
der, decree,  or  Judgment  of  the  county  court, 
he  has  tbe  right  to  appeal  from  such  deci- 
sion, order,  decree,  or  Judgment  to  the  dis- 
trict court  of  the  county  in  which  such  ad- 
ministration is  pending,  and  that  he  must  re- 
sort to  the  remedy  thus  given  for  relief,  and 
that  he  is  not  entitled  to  an  injunction  to  re- 
strain the  enforcement  of  such  decision,  or- 
der, decree,  or  Judgment  of  the  county  court 

[8]  We  think  from  what  has  already  been 
said  it  is  evident  that  we  think  tbe  trial 
court  erred  in  granting  an  injunction  In  any 
manner  restraining  said  temporary  adminis- 
trator from  exercising  the  powers  conferred 
upon  blm  by  tbe  order  of  tbe  probate  court. 

But  tbe  appellant  contends  that,  at  the 
time  B.  Hagans  was  appointed  temporary  ad- 
ministrator, the  estate  in  question  was  in  tbe 
hands  of  a  permanent  administrator,  or  of 
appellant  as  devisee  under  the  will  of  Mrs. 
Hatta,  and  therefore  no  necessity  existed  for 
the  appointment  of  a  temporary  administra- 
tor, and  that  for  this  reason  the  order  mak- 
ing such  appointment  was  a  nullity,  and,  be- 
ing a  nullity,,  a  court  of  equity  had  the  right 
to  enjoin  sucb  appointee  from  interfering 
with  bis  possession,  control,  and  manage- 
ment of  said  estate. 

We  think  we  may  state  the  following  to 
be  undisputed  facts:  The  wHl  probated  on 
July  8,  1912,  purporting  to  be  the  last  will 
of  Mrs.  Huth,  named  John  L.  Huth,  her  hus- 
band, plaintiff  herein,  and  W.  H.  Huth,  her 
son,  as  Independent  executors  without  bond; 
that  plaintiff,  John  L.  Huth,  never  qualified 
as  executor  under  said  will;  that  W.  U.  Hath 
took  the  oath  required  by  law  of  executors, 
and  only  to  this  extent  qualified  as  executor 
under  said  will;  that  W.  H.  Huth  never  at 
any  time  took  possession,  control,  or  manage- 
ment of  any  portion  of  the  property  belong- 
ing to  said  community  estate,  or  in  any  wise 
exercised,  or  attempted  to  exercise  control  or 
management  of  the  same ;  that  John  L.  Huth, 
a  man  of  90  years  of  age,  took  exclusive  pos- 
session, control,  and  management  of  the  en- 
tire property  belonging  to  said  community 


estate  of  bimself  and  his  deceased  wife,  in 
July,  1912,  under  tbe  claim  that  he  owned  a 
one-half  undivided  interest  thereof  as  the 
reward  of  his  own  thrift,  and  that  he  owned 
the  other  one-half  thereof  under  the  will  now 
being  contested  in  the  probate  court  of  De 
Witt  county;  that  said  John  L.  Huth  has, 
since  tbe  death  of  his  wife,  disposed  of  a 
large  portion  of  said  common  property,  and 
that  he  was,  at  the  time  said  temporary  ad- 
ministrator was  appointed,  threatening  to 
dispose  of  the  remainder  thereof;  that  W.  H. 
Huth,  nor  any  other  person,  was  under  bond 
as  executor  or  administrator  to  said  estate 
or  any  part  thereof;  that  said  W.  H,  Huth 
had  at  all  times  failed  to  take  possession  of 
any  part  of  said  estate  after  his  qualification 
as  executor  under  said  will,  or  to  do  any  oth- 
er act  showing  an  intention  to  act  as  such 
executor,  but  on  the  contrary,  he  Joined  the' 
other  children  of  Mrs.  Huth  in  contesting  the 
instrument  probated  as  her  will,  under  which 
he  is  said  to  have  qualified  as  such  executor, 
and  thereby  abandoned  his  executorship. 

From  the  facts  above  recited,  we  think  it 
clear  that  there  was  no  qualified  executor  or 
administrator  of  the  estate  of  Mrs.  Huth,  de- 
ceased, and  that  no  one  was  administering 
said  estate,  at  the  time  the  probate  court  of 
De  Witt  county  resumed  Jurisdiction  over 
the  same  and  appointed  B.  Hagans  temporary 
administrator.  We  think  it  equally  clear 
from  such  facts,  and  from  the  law  hereinbe- 
fore cited,  that  the  order  of  said  probate 
court  appointing  B.  Hagans  temporary  ad- 
ministrator with  power  to  take  charge  of, 
hold,  and  manage  said  estate  until  the  pend- 
ing contest  of  the  will  of  Mrs.  Huth  is  termi- 
nated, and  until  a  permanent  administrator, 
if  necessary  thereafter,  la  appointed  and 
qualified,  was  lawfully  made  and  entered, 
and  that  such  order  Is  not  a  nullity  or  void, 
as  contended  by  appellant  Roy  v.  Whitaker, 
92  Tex.  346,  48  S.  W.  892,  49  S.  W.  307; 
Langley  v.  Harris,  23  Tex.  569;  Prather  v. 
McClelland,  76  Tex.  584,  13  S.  W.  543;  In  re 
Estate  of  George  W.  Grant,  93  Tex.  68,  63 
8.  W.  372. 

In  tbe  case  first  cited,  our  Supreme  Court 
held  that  the  object  of  article  3362,  Revised 
Statutes,  was  to  enable  a  testator  to  commit 
the  management  of  his  estate  to  such  person 
or  persons  as  be  might  name,  but  not  to  so 
far  withdraw  the  estate  from  the  Jarlsdlc- 
tion  of  the  court  that  the  settlement  of  it 
could  not  be  resumed  in  case  the  trust  should 
lapse  by  the  failure  of  the  executor  to  dis- 
charge his  duties;  that  if  the  person  named 
as  independent  executor  in  the  will  fails  to 
accept  or  to  exercise  the  trust,  it  is  at  an 
end,  and  the  court  must  appoint  an  adminis- 
trator to  administer  the  estate  under  the  con- 
trol of  the  court;  that  if  the  estate  should 
cease  to  be  represented  by  the  abandonment 
of  the  trust  by  the  executor  named  in  the 
will,  it  would  fall  within  the  provisions  of 
article  8291,  Revised  Statutes,  which  pro- 
vides for  tbe  appointment  of  administrators 
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of  estates  by  the  probate  coatt  udder  certain 
conditions. 

In  the  case  of  Estate  of  George  Grant,  sn- 
pra,  In  speaking  of  the  duties  of  the  probate 
court  when  an  Independent  executor,  named 
in  a  will,  abandons  his  trust,  It  is  said: 

"It  must  treat  the  provision  for  an  Independ- 
ent administration  as  having  failed  for  the  want 
of  an  executor,  and  must  proceed  under  the  gen- 
eral law  and  resume  entire  control  of  the  admin- 
istration." 

In  the  case  of  Langley  ▼.  Harris,  supra, 
It  is  held  that,  when  the  executor  named  In 
the  will  falls  to  accept  and  exercise  the  trust, 
it  is  at  an  end ;  and  the  county  court  must 
appoint  an  administrator  with  the  will  an- 
nexed. 

We  do  not  think  that  In  the  face  of  the 
authorities  dted,  and  the  facts  of  the  case. 
It  can  longer  be  seriously  contended  that  the 
county  court  of  De  Witt  county  did  not  have 
the  authority  to  appoint  a  temporary  admin- 
istrator to  lake  charge  of  the  property  be- 
longing to  the  estate  of  Mrs.  Plutli,  deceased, 
l^ending  the  contest  of  her  will. 

[6]  Appellant,  however,  makes  the  further 
contention  that  If  It  be  conceded  that  the 
county  court  of  De  Witt  county  had  the  law- 
ful authority  to  appoint  a  temporary  admin- 
istrator of  the  estate  of  his  deceased  wife, 
with  power  to  take  possession  of  the  proi>er- 
ty  belonging  to  said  estate,  still  said  court 
had  no  lawful  authority  to  empower  said 
temporary  administrator  to  take  possession 
of  appellant's  one-half  undivided  Interest  of 
the  coumiunlty  property  belonging  to  himself 
and  the  estate  of  his  deceased  wife;  that  the 
order  of  said  court  Intending  to  confer  such 
powers  is  void,  because  sucli  appointment  is 
an  attempt  to  unlawfully  seize  and  deprive 
niipellant  of  his  proijerty  without  due  process 
of  law,  in  violation  of  sections  9  and  13  of 
the  Bill  of  Rights  of  the  ConstltuUon  of  the 
state  of  Texas,  and  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the -United  States. 

We  do  not  think  this  contention  tenable. 
The  whole  of  the  property  In  question  wa8 
the  common  property  of  appellant  and  the 
estate  of  his  deceased  wife,  a  one-half  undi- 
vided interest  of  which  was  owned  by  ap- 
pellant and  the  other  one-half  of  which  be- 
longed to  the  estate  of  his  deceased  wife. 
Such  property  consisted  of  real  and  personal 
proi)erty,  money,  notes,  choses  in  action,  etc., 
and  is  Incapable  of  an  eauitable  partition 
and  division  between  appellant  and  the  es- 
tate of  his  deceased  wife,  without  the  inter- 
vention of  a  court  of  competent  Jurisdiction. 
It  is  provided  by  article  ."Jj.jO,  Revised  Stat- 
utes, that,  until  a  partition  of  conuuon  prop- 
erty is  applied  for  and  made  as  tliereln  pro- 
vided, the  executor  or  administrator  of  the 
deceased  shall  have  the  right,  and  it  shall  be 
his  duty,  to  rec-over  possession  of  all  such 
common  properly  and  hold  the  same  in  trust 
for  the  benelit  of  the  creditors  and  others  en- 
titled thereto  under  the  provisions  of  said 


article.  We  think  that,  in  view  of  what  has 
been  said,  there  can  be  no  serious  doubt  that 
the  county  court  had  the  authority  to  appoint 
and  empower  the  t«nporary  administrator  to 
take  possession  of  the  whole  of  said  common 
proiierty  and  to  hold  the  same  until  a  par- 
tition is  had,  as  provided' for  by  article  3560, 
Revised  Statutes,  hereinbefore  set  out,  or  an- 
tU  said  will  contest  Is  terminated  and  a  per- 
manent administrator  is  appointed  and  qual- 
ified. Therefore  It  follows  that  the  ordei*'ap- 
polntlng  said  temporary  administrator  with 
such  powers  was  not  void,  nor  was  there  any 
attempt  to  deprive  appellant  of  his  property 
without  due  process  of  law,  as  contended  by 
him. 

What  has  been  said  disposes  of  all  the  con- 
tentious made  by  both  parties  to  this  appeal. 

Our  conclusion  la  that  the  trial  court 
should  have  wholly  refused  the  iujanction 
prayed  for  by  appellant  Therefore  so  much 
of  the  judgment  of  the  trial  court  as  refused 
the  injunction  in  part  Is  affirmed,  and  so 
much  of  said  judgment  as  enjoins  and  re- 
strains E.  Hagans.  as  temporary  administra- 
tor aa  the  estate  of  Wllhelmine  Hntb,  de- 
ceased, from  asserting  authority  or  right  as 
such  temporary  administrator,  to  the  pos- 
session, control,  and  management  of  the 
whole  of  said  community  property,  is  here 
reversed,  and  it  is  here  ordered  that  said 
prayer  of  appelhint  for  said  injunction  be 
wholly  refused. 

Affirmed  in  part.  Reversed  and  rendered 
in  part 


OLIVER  et  al.  v.  SMITH,  County  Treasurer, 
et  al.    (No.  5744.)  • 

(Court  of  Civil  Appeals  of  Texas.      San   An- 
tonio.    June  7,  191C.     Rehearing 
Denied  June  30,  1916.) 

1.  Schools  akd  Sciiool  Distbicts  ®=»3&— 
Reducing  Area— Power  op  Tbustees. 

That  a  maintenance  tax  has  been  voted 
in  a  common  school  district  docs  not  affect  the 
power  of  the  county  school  trustees  to  reduce 
the  district's  area. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  (  59i^;  Dec  Dig. 
<S=»30.] 

2.  Schools,  and  School  Disthiots  «=>36  — 
CnAr<GE  OP  Boundaries— Quo   Warranto. 

Any  power  of  the  dittrict  court  to  correct 
any  abuse  of  discretion  of  county  school  trus- 
tees, in  taking  territory  from  one  common 
school  district  and  adding  it  to  another,  can 
be  exercised  only  in  a  quo  warranto  proceed- 
ing instituted  in  the  name  of  the  state,  or  by 
some  individual,  under  the  authority  of  the 
state,  who  has  a  special  interest  affected  by 
the  change. 

ri'^.  Note. — For  other  cases,  see  Schools  and 
Scliool  Districts,  Cent  Dig.  %  0Q^, ;  Dec.  Dis. 
<3=>36.] 

3.  Injunction  *=>114(1)  —  Proceeding    to 
Declare  School  Disraicr  Invalid— rxa- 

TIES. 

To  proceedings  to  declare  Invalid  comnitin 
school  districts,  as  estsiblished  by  county  Bchool 
trustees  through  change  of  bonndary,  the  trus- 
tees of  the  districts,  by  Vernon's  Sayles'  Ana. 


^s>For  other  cases  see  same  topic  aud  KEY-NUMBER  iu  all  Key-Numbered  Xni;ests  and  IndnxM 
'Application  for  writ  of  error  pending  in  Supreme  Court. 
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CiT.  St.  1914,  an.  2822,  constituted  bodiea  cor- 
porate, are  necessary  parties. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  202;  Dec.  Dig.  «=»114(1).] 

4  Parties    ®=»84(4)— Defect— Demubreb. 

Omission  of  necessary  parties  is  a  defect 
rendering  a  petition  subject  to  general  demur- 
rer. 

[Ed.  Note.— For  otker  cases,  see  Parties, 
Cent.  Dig.  ji§  130-138,  141,  142 ;  Dec.  Dig.  «=» 
84(4) ;  Pleading,  Gent  Dig.  i  494.] 

5.  Schools  ahd  School  Districts  «=>30  — 

TEBBrroBiAL  Limits. 
A  common  school  district,  as  established 
by  the  county  school  trustees,  by  adding  terri- 
tnry  so  that  the  farthest  line  thereof  is  more 
than  four  miles  from  its  center,  contrary  to 
Veroon's  Sayles'  Ann.  Civ.  St.  1914,  art.  2815, 
can  have  no  legal  existence. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  {  50;  Deo.  Dig. 
«=»30.] 

Appeal  from  District  Court,  Frio  County; 
J.  P.  Mullally,  Judge. 

Suit  by  J.  G.  Oliver  and  others  against 
0.  L.  Smith,  County  Treasurer,  and  others. 
P^om  an  adverse  Judgment,  plaintiffs  appeal. 
Affirmed. 

Hicl(s,  Hicks,  Teagarden  &  Dickson,  of  San 
Antonio,  for  appellants.  S.  T.  Pbelps  and 
R.  W.  Hudson,  Irath  of  Pearsall,  for  appel- 
lees. 

MOURSUND,  J.  This  Is  an  appeal  from 
an  order  dissolving  a  temporary  injunction 
which  bad  been  granted  on  the  petlUon  of 
J.  E.  Bandy,  J.  G.  Oliver,  B.  F.  Cude,  Arch 
Dunlap,  and  Ed.  Beidlger,  filed  February  22, 
1916,  complaining  of  O.  L.  Smltb,  county 
treasurer,  E.  E.  Ooleman,  county  collector, 
S.  T.  Dowe,  county  superintendent  of  schools, 
B.  C.  Vlnlng,  G,  a  Harrison,  O.  E.  Milam, 
W.  E.  Wlckware,  and  H.  E.  Johnson,  tlie 
last  five  named  being  the  county  scbool  trus- 
tees of  Frio  county.  The  plaintifCs  alleged 
that  said  county  scbool  trustees  on  December 
14,  1915,  willfully,  improperly,  and  Illegally 
attempted  to  create  out  of  a  portion  of  school 
district  No.  2,  which  had  theretofore  been 
legally  established,  another  district,  and  to 
attach  same  to  a  district  in  JVIedina  county 
known  as  common  school  district  No.  16,  for 
the  puriMise  of  creating  a  county  line  district 
They  alleged  that  the  county  school  trustees 
acted  contrary  to  the  best  Interests  of  school 
district  No.  2,  and  without  authority  of  law, 
because  there  bad  been  voted  a  scbool  tax 
in  said  district,  which  the  patrons  of  the 
.<chool  were  entitled  to  iiave  applied  to  the 
be^st  Interests  of  said  district  No.  2,  and  to 
the  maintenance  and  operation  of  the  schools 
in  said  district  as  is  provided  by  article  2S36, 
Vernon's  Sayles'  Statutes.  It  was  al.'so  con- 
tended that,  by  virtue  of  article  2S15i>  of 
Vernon's  Sayles'  Statutes,  In  case  of  an  ex- 
iitiiig  tax  upon  a  common  scbool  district,  a 
part  of  which  may  be  added  to  a  common 
county  line  district,  the  tax  is  required,  when 
collected,  to   be  diverted  to  the  benefit  of 
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sudi  common  county  line  district.  The  court, 
pursuant  to  plaintiffs'  prayer,  granted  an  In- 
junction restraining — 

"the  defendants  in  said  application  from,  in 
any  manner,  diverting  or  attempting  to  divert 
the  school  funds  or  nny  part  thereof  collected, 
levied,  or  charged  against  the  territory  in  Frio 
county  as  set  forth  m  Exhibit  A  to  said  plead- 
ing, on  property  therein,  or  any  funds  on  said 
territory  arising  by  taxation,  from  common 
school  district  No.  2,  of  Frio  county,  Tex.,  and 
further  enjoining  said  defendant  school  trustees 
from  doing  any  act  or  thing  attempting  to  car- 
ry into  effect  the  division  or  cliaiige  of  said 
territory  mentioned  in  Exhibit  A  to  said  plead- 
ing from  common  school  district  No.  2." 

On  March  6,  1916,  J.  E.  Bandy,  one  of  the 
plaintiffs,  withdrew  from  the  suit  as  a  party 
plaintiff.  On  March  7,  1916,  the  county 
school  trustees  of  FWo  county,  Tex.,  a  corpo- 
ration, made  itself  a  party  to  the  suit,  and, 
together  with  defendants  Vlnlng,  Harrison, 
and  Wlckware,  county  trustees,  who  acted 
In  their  Individual  capacity,  filed  an  answer, 
duly  verified,  consisting  of  a  general  demur- 
rer, various 'Special  exceptions,  a  general  de- 
nial, and  a  special  answer,  the  substantial 
allegations  of  which  will  be  stated.  Defend- 
ants alleged  that  on  April  14,  1913,  the  coun- 
ty commissioners'  court  of  Frio  county  en- 
tered an  order  fixing  the  boundaries  of  com- 
mon school  districts,  and  that  the  boundaries 
so  fixed  had  never  been  legally  changed  in 
any  manner  so  far  as  the  same  affect  com- 
mon school  districts  Nos.  2  and  10,  the  ter- 
ritory involved  In  this  suit,  and  that  said 
two  districts,  ever  since  said  date,  have  had 
a  board  of  trustees  duly  organized  and 
charged  with  the  management  of  said  school 
districts  under  the  law;  that  on  August  28, 
1915,  the  county  school  trustees,  without  no- 
tice to  the  inhabitants  of,  or  the  president 
of,  TOstrict  No.  10,  and  without  any  petition 
Bigued  by  a  majority  of  legally. qualified  elec- 
tors of  said  district,  made  an  order  abolish- 
ing said  district  and  dividing  its  territory  be- 
tween districts  2  and  9.  This  order  was  cop- 
ied in  the  answer,  and  it  appears  therefrom 
that  the  diange  was  to  be  made  "on  certain 
defined  lines,"  and  the  county  surveyor  was 
ordered  to  prepare  the  field  notes  clearly 
defining  tlie  changes  and  giving  the  bounda- 
ries of  districts  2  and  9  as  reconstructed, 
and  that  such  field  notes  be  duly  recorded 
in  the  commissioners'  court  minutes.  De- 
fendants then  alleged  that  said  order  was 
the  only  order  ever  made  with  reference  to 
the  subject-matter  therein  mentioned,  and 
that  such  order  was  never  recorded  as  re- 
quired by  law,  and  that  no  order  givLig  the 
boundaries  of  districts  2  and  9,  as  they  were 
to  be  reconstructed,  has  ever  been  ni.ide  or 
recorded  as  required  by  law;  that,  if  such 
boundaries  had  been  established,  the  geo- 
graphical center  of  district  2  would  have 
been  more  than  four  miles  from  the  farth- 
est line  of  such  district,  and  that  Frio  coun- 
ty has  a  population  of  less  than  10,000  in-  ^^ 
habitants.    Defendants  alleged,  further,  that    f     OOOlf* 
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on  December  14,  1915,  the  connty  school 
trustees,  at  a  regular  meeting,  rescinded  the 
action  taken  on  August  28,  1915,  and  re- 
established the  boundaries  of  district  No.  10 
as  they  existed  prior  to  August  28,  1915. 
A  copy  of  this  order  was  attached  to  the 
answer  as  an  exhibit,  and  it  was  alleged  that 
such  order  had  been  duly  entered  In  the  min- 
utes of  said  county  school'  trustees ;  that  on 
May  IS,  1908,  the  commissioners'  court  of 
Frio  connty,  by  an  order  duly  entered  on 
the  minutes,  authorized  the  levy,  assess- 
ment, and  collection  of  a  tax  at  the  rate  of 
15  cents  on  each  $100  valuation  of  property 
in  district  No.  2,  for  the  purpose  of  paying 
Interest  on  a  bond  for  $S00,  issued  by  said 
district,  and  to  provide  sinking  fund  for  pay- 
ment thereof,  which  levy  was  made  by  vir- 
tue of  an  election  duly  held  in  said  district ; 
that  on  July  31,  1915,  another  election  was 
held  In  said  district  No.  2,  at  which  it  was 
determined  to  issue  bonds  and  levy  a  tax, 
and  by  virtue  thereof  on  November  8,  1916, 
the  commissioners'  court  entered  an  order 
levying  a  tax  of  13%  cents  on  the  $100  valu- 
ation of  property  In  said  district ;  that,  when 
these  elections  were  held,  no  part  of  the  ter- 
ritory embraced  In  district  No.  10  was  con- 
tained in  such  district  No.  2;  that  on  May 
22,  1912,  by  order  entered  by  said  commis- 
sioners' court,  pursuant  to  an  election  held 
in  said  district  No.  2,  the  maintenance  tax 
was  Increased  to  36  cents  on  each  $100  valu- 
ation of  property  In  said  district;  that  said 
maintenance  tax  and  bond  taxes  aforesaid 
aggregate  53%  cents  on  the  $100  valuation 
of  property  in  said  district,  which  is  in  ex- 
cess of  the  amount  permitted  by  law;  that 
on  November  20,  1916,  at  an  election  held  in 
district  No.  2,  it  was  determined  that  a  tax 
of  60  cents  on  the  $100  valuation  of  prop- 
erty In  the  district  should  be  levied  for 
maintenance  purposes,  and  on  December  18, 
1915,  the  commissioners'  court  canvassed  the 
returns  and  declared  the  tax  to  have  carried, 
and  decreed  that  the  court  was  authorized 
to  levy,  and  have  assessed  and  collected, 
annually,  said  tax ;  that  such  tax  is  null  and 
void  for  the  reason  that  there  bad  been 
theretofore  levied,  In  said  district,  taxes  ex- 
ceeding 50  cents  on  the  $100  valuation  of 
property;  that,  prior  to  the  time  said  tax 
was  voted,  the  tax  rolls  had  been  delivered 
to  the  collector,  and  said  tax  could  not  have 
been  assessed  or  collected  until  the  year 
1916 ;  that  no  taxes  have  been  collected  upon 
the  territory  known  as  district  No.  10,  and 
defendants  have  never  sought  or  attempted 
to  take  any  part  of  any  taxes  levied,  assess- 
ed, and  collected  for  the  benefit  of  district 
No.  2,  and  divert  same  to  district  No.  10,  or 
to  the  county  line  district  composed  of  dis- 
trict No.  10  and  district  No.  16  of  Medina 
connty.  Defendants  prayed  that  the  tempo- 
rary injunction  be  dissolved,  and  that  plain- 
tiffs take  nothing,  etc. 
On  April  5,  1916,  the  defendants,  who  had 


appeared  and  answered,  filed  a  formal  mo- 
tion to  dissolve  the  temporary  Injunction 
wherein  they  referred  to  their  sworn  answer, 
and  stated  two  reasons  relied  upon  to  pro- 
cure the  dissolution  of  the  injunction,  as  fol- 
lows: 

"(1)  Because  the  plalntifFs  named  in  said 
petition  lack  capacity  and  Interest  to  maintain 
this  suit. 

"(2)  Because  there  are  no  equities  shown  by 
plaintiffs'  bill,  which  have  not  been  fully  con- 
troverted in  defendants*  answer." 

On  April  7,  1916,  the  Judge  entered  an  or- 
der dissolving  the  temporary  Injunction,  but 
granted  a  stay  until  the  appeal  should  be 
disposed  of,  except  that  the  injunction  should 
In  no  wise  prevent  the  building  of  a  new 
Bchoolhouse  in  the  territory  described  in 
plaintiffs'  petition  as  "Exhibit  A,"  being  that 
part  of  district  10  which  bad  been  added  to, 
and  afterwards  taken  from,  district  Ho,  2, 
The  order  contains  a  recital  to  the  effect  that 
the  court  Is  of  the  opinion  that  ground  No.  1 
stated  In  the  motion  was  well  taken,  and 
therefore  the  Injunction  should  be  dissolved. 
All  of  the  plaintiffs,  except  Bandy,  who  had 
withdrawn  from  the  suit,  joined  In  jwrfecting 
an  appeal. 

If,  upon  a  consideration  of  the  petition  and 
answer,  the  Injunction  should  have  been  dis- 
solved, the  Judgment  must  be  affirmed,  re- 
gardless of  whether  the  court  placed  bis  de- 
cision upon  the  correct  ground. 

Plaintiffs  seek  to  set  aside  and  hold  for 
naught  the  order  by  the  county  trustees  re- 
establishing district  No.  10,  whereby  a  por- 
tion of  the  territory  embraced  in  district  No. 
2,  at  the  time  the  50  cents  maintenance  tax 
was  voted  on  November  20,  1915,  was  taken 
out  of  said  district  It  Is  not  alleged  that 
any  bonds  had  been  issued  in  district  No.  2, 
while  said  territory  was  a  part  thereof,  nor 
is  it  alleged  that  either  district  No.  2,  or 
district  No.  10,  as  finally  established,  was 
not  laid  out  for  the  convenience  of  the  scho- 
lastic population.  This  Is  not  a  suit  to  com- 
pel the  county  trustees  to  redistrict  in  order 
to  create  districts  convenient  for  the  scholas- 
tic population,  in  other  words  to  compel  them 
to  perform  the  first  duty  enjoined  upon  them 
by  article  2817,  Vernon's  Sayles'  Statutes.  It 
is  a  suit  having  for  its  object  the  annulling 
of  districts  10  and  2  as  created  by  the  county 
trustees,  on  the  ground  that  a  maintenance 
tax  was  voted  In  district  No.  2  before  it  was 
changed.  We  are  not  referred  to  any  statute 
which  prohibits  taking  territory  from  a  dis- 
trict In  which  a  maintenance  tax  has  beeu 
voted.  Plaintiffs  alleged  the  tax  had  been 
voted,  but  failed  to  allege  that  it  had  been 
levied,  and  the  order  declaring  the  result  of 
the  election,  a  copy  of  w'hlch  Is  attached  to 
the  answer,  shows  that  the  commissioners' 
court  did  not  undertake  to  levy  the  tax  but 
merely  decreed  that  it  was  authorized  to  levy 
the  tax.  The  very  next  day  the  territory, 
formerly  a  part  of  district  No.  10,  was 
from  district  No.  2.    It  Is  not  shown 
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any  taxes  so  voted  had  been  levied,  and  there ' 
is  nothing  In  the  claim  that  taxes  accrned  to 
district  No.  2  would  be  diverted  from  such 
district.  In  fact,  the  theory  appears  to  be 
tliat  the  commissioners'  court  will  probably 
levy  the  maintenance  tax  upon. all  property 
wltliln  the  boundaries  of  district  No.  Z,  at  the 
time  the  tax  was  voted,  regardless  of  the 
fact  that  such  district  had  been  reduced  In 
area  by  an  order  of  the  county  trustees.  We 
tbink  the  matt«-  of  diversion  of  funds  may 
be  eliminated  from  consideration. 

[1,2]  The  case  reduces  Itself  to  one  in 
which  ptalntiirs  rely  upon  the  fact  that  a 
maintenance  tax  was  voted  in  a  oommon 
school  district,  to  defeat  the  order  reducing 
the  area  of  such  distsdct  Did  the  county 
sdiool  trustees  have  th^  pover  to  make  the 
order?  We  are  not  rdCerred  to  any  statutory 
prohibition  against  eueb  a  change  in  a  dis- 
trict, nor  do  we  find  any,  although  we  do 
find  that-  a  reduction  in  area  is  proUbited 
when  bonds  have  be«a  issued  and  are  out- 
standing. The  Legislature  knew  that  taxes 
Cor  maintenance  would  be  voted  in  more  dis- 
tricts than  for  bond  issues,  bat  did  not  see 
fit  to  prohibit  the  reduction  in  area  of  such 
districta  We  therefore  conclude  that  the 
county  s<dtool  trqstees  had  the  power  to  make 
the  change.  We  are  unable  to  determine 
from  appellants'  argument,  filed  in  lieu  of 
brief,  whether  the  contention  is  that  the 
county  school  trustees  were  without  power 
to  make  the  change,  or  whether  It  is  that,  in 
making  the  change  under  the  drcumstances 
pleaded,  said  county  trustees  abused  the  dis- 
cretion vested  in  them,  and  that  the  district 
court  In  the  exercise  of  its  revisory  power 
should  correct  such  abuse  of  discretion  by 
setting  it  aside.  The  trial  court  doubtless 
understood  the  latter  to  be  the  contention  re- 
lied upon,  and  therefore  held  that  plaintiffs 
did  not  have  capacity  to  maintain  the  suit. 
We  have  heretofore  expressed  the  opinion 
that.  If  the  district  court  has  the  power  in 
the  ex«rcise  of  its  supervisory  control  to 
declare  an  order  void,  because  the  district 
was  not  laid  out  for  the  convenience  of  the 
scholastic  population  thereof,  it  Is  clear  that 
such  power  could  only  be  exercised  in  a  quo 
warranto  proceeding  instituted  in  the  name 
of  the  state  or  by  some  Individual  under  the 
authority  of  the  state,  who  has  a  special  in- 
terest which  is  affected  by  the  existence  of 
the  si^ool  district  Mtnear  v.  McVea,  185 
S.  W.  1048,  not  yet  reported.  We  think  the 
same  rule  should  be  applied  in  this  case, 
wherein  it  is  also  sought  to  have  certain  dis- 
tricts declared  Invalid,  because  of  alleged 
abuse  of  discretion  on  the  part  of  the  county 
trustees.  Said  districts  are  bodies  corporate 
under  our  statute,  and  we  see  no  reason  why 
a  different  rule  should  be  applied  than  was 
applied  by  our  Supreme  Court  in  the  case  of 
Crabb  v.  Celeste  Ind.  School  Dist,  105  Tex. 
194,  146  S.  W,  628,  30  L.  B,  A.  (N.  S.)  601, 


wherein  it  was  held  that  the  above-stated  rule 
applied  to  an  independent  school  district,  to 
which  territory  had  been  annexed,  which  an- 
nexation was  sought  to  be  set  aside  and  de- 
clared invalid.  Tbe  court  did  not  err  In 
holding  that  plaintiffs,  in  the  capacity  in 
which  they  sued,  could  not  maintain  a  cause 
of  action  on  the  grounds  stated,  for  the  pur- 
pose of  annulling  districts  Nos.  10  and  2  as 
established  by  the  county  school  trustees  on 
December  14,  1016.  Parker  v.  Drainage 
Diet.,  148  8.  W.  351 ;  Davis  v.  Parks,  157  S. 
W.  449;  Cochran  v.  Kennon,  161  S.  W.  67; 
Cohen  V.  aty  of  Houston,  176  S.  W.  809; 
Wilson  V.  Brown,  145  S.  W.  641. 

[3,4]  It  appears  that.  If  plaintiffs  could 
maintain  the  suit,  the  trustees  of  the  county 
line  district  and  district  No.  2,  who  are  con- 
stituted bodies  corporate  by  article  2822,  Ver- 
non's Sayles'  Statutes,  are  necessary  parties, 
for  it  is  proposed  to  desttoy  the  existence  of 
such  bodies  corporate.  Renshaw  v.  Amett, 
158  S.  W.  1197.  The  omission  of  necessary 
parties  is  a  defect  rendering  a  petition  sub- 
ject to  general  demurrer.  Mlnear  v.  McVea, 
supra,  and  authorities  therein  cited. 

[S]  If  the  power  of  the  district  court  ex- 
tends so  far  as  to  permit  it,  in  the  exercise 
of  its  supervisory  power,  to  declare  invalid 
certain  districts,  because  it  Is  not  deemed  to 
the  interest  of  the  scholastic  population 
thereof  to  have  a  district  reduced  after  it 
has  voted  a  maintenance  tax,  it  appears  to 
us  that,  tt  the  plaintiffs  had  the  capacity  tb 
bring  such  suit  and  the  necessary  parties 
were  before  the  court,  the  sworn  answer  of 
defendants  stated  facts  showing  conclusively 
that  the  injunction  should  have  been  dis- 
solved. The  defendants  alleged  that  the  ter- 
ritory In  which  the  tax  election  was  held  on 
November  20,  1915,  was  never  legally  created 
into  a  school  district ;  that  it  could  not  have 
had  any  legal  existence  as  a  school  district 
because  the  farthest  line  thereof  would  have 
been  more  than  four  miles  from  the  geo- 
graphical center  in  a  county  having  less  than 
10,000  population,  contrary  to  the  provisions 
of  article  2816,  Vernon's  Sayles'  Statutes. 
They  also  alleged  that  a  portion  of  such  ter- 
ritory formerly  composing  district  No.  2,  and 
composing  district  No.  2,  as  finally  estab- 
lished by  the  county  trustees,  had,  prior  to 
the  attempt  to  add  part  of  district  No.  10 
thereto,  voted  upon  itself  greater  taxes  than 
were  permitted  by  law,  and  that  therefore 
the  tax  election  held  on  November  20,  1915, 
was  void.  These  allegations  effectively  an- 
swered all  allegations  in  plaintiffs'  petition 
relied  upon  to  show  that  the  county  trustees 
abused  their  discretion  in  entering  an  order 
re-establishhig  district  No.  10,  fixing  the 
boundaries  of  district  No.  2  as  they  were  be- 
fore the  commissioners'  court  undertook  to 
add,  to  district  No.  2,  a  part  of  district 
No.  10. 

The  Judgment  la  afSrmed. 
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MTERS  V.  GRANTHAM.     (No.  5694.) 

(Court  of   Civil  Appeals  of  Texas.     San  An- 
tonio.    June  7,  1919.     Rehearing 
Denied  Jnne  27.  1916.) 

1.  Account,   Aption   on  «=»6(1)— Actions— 
Pleadino — "Om:n  Accounts." 

Aa  action  on  implied  agreement  to  pay  for 
labor  performed  and  contract  to  pay  commis- 
sion  for  procuring  buyer  for  land  is  not  an 
"open  account,"  and  pleadings  need  not  con- 
form to  statute  as  to  open  accounta 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on,  Cent.  Dig.  i  8;  Dec.  Dig.  <8=6(l).l 

For  other  definitions,  see  Words  and  Phrases, 
First   and   Second    Series,   Open   Account.] 

2.  Appeal  and  Ebbob  ig=>930(3)— Pbesuup- 
tioxs. 

By  specific  requirement  of  Vernon's  Sayles' 
Ann.  Civ.  St.  ISli,  art.  1985,  if  an  issue  made 
by  the  pleadings  is  not  submitted  to  the  jury, 
no  request  therefor  having  been  made,  it  will 
be  deemed  to  have  been  found  by  the  court  to 
support  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3759 ;  Dec.  Dig.  <S=>930(3).] 

3.  Accord  and   Satisfaction  i©=»26(1),  27— 
BuBDEN  or  Pboof. 

Accord  and  satisfaction  must  be  proved  as 
any  other  agreement,  and  peremptory  Instruc- 
tion thereon  is  properly  refused  in  the  face  of 
conflicting  evidence. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  5S  31,  59.  83,  97.  110, 
135,  150,  162 ;  Dec.  Dig.  «=»26(1),  27.] 

4.  Tbial  «=»29(1)— Conduct  of  Coubt— In- 
tbbbogation  of  jubt. 

The  court  may  interrogate  the  jury  when 
it  reports  as  to  its  answer  to  a  special  issue. 
In  open  court  and  in  the  presence  of  counsel 
for  both  parties; 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §g  80.  508;  Dec.  Dig.  <S=»29(1).] 

6.  Appeal  and  Ebrob  ©=»1170(1)— iSoopb  of 

Review — Habmless   Ebbob. 

Under  rule  62a  (149  S.  W.  x)  the  court 
will  not  reverse  a  judgment  for  errors  not 
reasonably  calculated  to  cause,  or  not  causing, 
rendition  of  an  improper  judgment. 

[EVl.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4032.  4066,  4454,  4540; 
Dec.  Dig.  <S=»1170(1).] 

6.  WoBK  and  Lahob  ®=>30(2)— Reasonable 

VaI-CE^JQUESTION    FOB    JUBT. 

Where  the  petition  alleged  that  the  rea- 
sonable value  of  services  was  a  certain  sum,  tba 
issue  of  reasonable  value  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  fj  59-62;  Dec.  Dig.  «=» 
30(2).] 

Appeal  from  Caldwell  County  Court;  J. 
T.  Ellis,  Judge. 

Action  by  J.  R.  Grantham  against  A.  E.  My- 
ers. Judgment  for  plaintiff,  and  defendant 
appeals.     Affirmed. 

Fred  U  Blundell,  and  Monroe  &  Richards, 
all  of  Lockhart,  for  appellant.  Jno.  N.  Gam- 
brell  and  T.  De  Witt  Gambrell,  both  of  Lock- 
bart,  for  appellee. 

SWEARINGEN,  J.  Appellee  sued  for  com- 
pensatioii  for  services  or  labors  rendered  ap- 
I>ellant  during  the  year  1912  upon  an  implied 
promise  by  appellant  to  pay  appellee  one-half 
the  gross  receipts  for  pasturage  received  by 


appellant  from  various  pcr^ns  who  might 
use  appellant's  pasture,  which  was  alleged 
to  be  the  reasonable  value  of  his  services. 
The  services  or  labor  rendered,  described  in 
general  terms,  was  riding  the  pasture  fence, 
keeping  them  In  repair,  caring  for  the  stock 
pastured,  and  keeping  the  stock  in  the  pas- 
ture. The  amount  sued  for  was  $25  which 
was  one-half  of  $50,  the  gross  receipts  by  ap- 
pellant for  the  year.  Appellee  also  sued  for 
a  balance  of  $79.50  due  on  an  express  con- 
tract, by  which  appellant  promised  appellee  5 
per  cent,  of  the  price  paid  by  A.  L.  Clem,  the 
buyer  for  appellant's  land.  There  vrere  960 
acres  alleged  to  have  been  sold  for  $6.50  per 
acre.  Ail  the  commission  had  been  paid  to 
appellee '  except,  aa  alleged,  $79ii0.  Appel- 
lant denied  both  items  of  indebtedness,,  an- 
swered that  he  had  paid  all.  that  the  agree- 
ment for  commission  called  for,  and  pleaded 
accord  and  satisfaistlon  of  the  amount  of  the 
commission.  Also  set  out  several  other  de- 
fensive pleas  not  necessary  to  mention.  The 
court  submitted  special  issues  to  tlie  Jory, 
which  answered  all  questions  In  favor  of  ap- 
pellee. Upon  the  jury's  verdict,  after  a  re- 
mittitur of  $0,  the  court  rendered  Judgment 
against  appellant  for  $100.91. 

[1]  The  first  and  second  assignments  com- 
plain that  the  trial  court  erred  in  overruling 
appellant's  exception  to  appellee's  petition. 
The  exceptions  to  the  petition  were  founded 
upon  the  mistaken  theory  that  the  implied 
agreement  for  services  in  looking  after  appel- 
lant's pasture  and  the  contract  to  pay  appel- 
lee a  commission  for  procaring  a  buyer  for 
appellant's  land  were  open  accounts,  and  that 
appellee's  petition  was  not  In  compliance  with 
the  statute,  providing  manner  of  pleading  and 
proof  of  open  accounts.  Vernon's  Sayles'  C. 
S.  art  3712.  The  obligations  sued  on  were 
not  open  accounta  within  the  meaning  of  the 
statute  (article  3712).  McCamant  v.  Batsell, 
39  Tex.  363;  Railway  v.  Daniels,  62  Tex.  70; 
Ballard  v.  McMillan,  5  Tex.  av.  App.  683.  25 
S.  W.  327.  The  first  and  second  aasignments 
are  overruled. 

[2, 3]  The  third  asslgimient  la  that  the 
court  erred  In  refusing  to  give  the  following 
requested  Instruction: 

"You  are  instructed  as  part  of  the  law  appli- 
cable to  this  case  that  plaintiff  cannot  recover 
of  defendant  any  amount  due  as  commissions 
for  the  sale  of  land." 

The  reason  urged  by  appellant  for  thla 
peremptory  instruction  to  find  for  api>ellant 
appears  in  the  first  proposition  as  follows: 

"Where  a  claim  is  anliquidated  or  disputed, 
payment  and  acceptance  of  a  less  sum  in  satis- 
faction thereof  operates  as  an  accord  and  satis- 
faction." 

The  issue  of  accord  and  satisfaction  was 
made  by  the  pleadings,  ond  there  was  a  con- 
flict of  evidence  upon  the  issue.  The  Issue 
was  not  submitted  to  the  Jury.  But  the  sub- 
mission of  the  issue  was  not  requested  in 
writing  by  the  appellant.    The  issue  will  ^Q 
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deemed  by  tUs  court  as  found  by  the  tiial  i  ment  is  ttiat  1b  tbe  lAeadings  there  was  no 


court  to  support  the  Judgment.  Vernon's 
Sayles*  C.  St  art  1986.  The  lacts  of  the 
case  at  bar  did  not  authorise  a  peremptory 
instruction  because  of  accord  and  satisfac- 
tion, because  accord  and  satisfaction  must 
be  proven  as  any  other  agreement.  Berg- 
man Produce  Co.  v.  Brown,  172  S.  W.  554; 
Johnson  v.  Hoover,  165  S.  W.  900.  Hie  teatt- 
mray  of  appellee  positiTely  denied  any  agree- 
ment of  accord  and  satisfaction;  denied  the 
dalm  was  disputed;  showed  It  was  a  liqui- 
dated dalm;  denied  that  the  Oast  check  for 
an  amount,  plus  the  others,  lees  than  the 
whole  sum  claimed,  was  dther  given  or  ac- 
cepted in  full  aatisfactioiL  On  the  other 
band,  aK>elLant'8  testimony  toads  to  show 
that  appellant  told  app^ee  the  check  was  in 
full  settlement  of  a  disputed  claim,  and  that 
appellee  accepted  it  with  that  conditloo. 
This  conflict  in  the  testimony  was  decided  in 
favor  of  appellee  by  the  court,  as  shown 
above.    The  third  assignment  Is  overruled. 

[4]  Tbe  fourth  assignment  is  based  apon 
the  conduct  of  the  court  in  discussing  with 
the  jury  its  answer  to  special  issue  No.  0  and 
sending  the  Jury  back  for  further  delibera- 
tion. The  court  bad  the  right  to  interrogate 
the  Jury  as  it  did  in  open  court,  in  the  pres- 
ence of  counsel  for  both  paittes.  There  is  no 
improper  conduct  of  the  court  shown  by  the 
bill  of  exception.  Furthermore,  if  error,  it 
was  not  such  prejudicial  error  as  authorizes 
a  reversal,  because  tbe  issue  was  Immaterial 
In  this:  The  Jury  had  already  found  that  an 
expense  contract  was  made  between  appel- 
lant and  appellee  for  5  per  cent,  commission 
to  appellee  on  the  price  received  by  appellant 
for  the  land,  and  had  already  found  that 
there  were  960  acres  of  land  which  appellant 
sold  for  $6.25  per  acre.  This  finding  fixed 
the  amount  of  commission,  and.  that  appel- 
lant owed  It  to  appellee,  less  the  payments 
made.  The  assignment  shows  no  reversible 
error.  Arts.  1980,  1981,  Vernon's  Sayles'  O. 
St. ;  Roche  v.  Dale,  43  Tex.  Civ.  App.  287,  95 
8.  W.  1100;  e2a  [149  8.  W.  x]  Rules  for  Court 
of  Civil  Appeals. 

(51  Tbe  fifth,  sixth,  and  seventh  assign- 
ments urge  error  In  submission  to  the  Jury  of 
three  questions  raised  by  the  pleadings,  but 
admitted  and  not  disputed  by  the  evidence. 
The  Jury  answered  them  In  accordance  with 
the  evidence.  It  is  not  entirely  dear  that 
the  questions  are  undisputed,  or  that  it  was 
error  to  sntnnit  them;  but  even  If  the  court 
should  not  have  submitted  the  questions,  the 
error  did  not  amoimt  to  such  -  a  denial  of 
tbe  rights  of  the  appellant  as  was  reasona- 
bly calculated  to  cause,  or  did  cause,  the 
rendition  of  an  improper  Judgment  in  the 
case.  Hence  we  caaliot  reverse  the  Judgment 
for  tbe  errors  complained  of  in  the  Sttb, 
Bizth.  and  serenth  assignments.  62a  Rules 
Tex.  Courts  of  Civil  Appeals.  Tbe  fifth, 
sixth,  and  seventh  asatgnmrnts  are  overruled. 

[S]  Tbe  error  urged  In  the  eighth  assign- 


Issue  of  reasonable  worth  of  the  services  ren- 
dered by  appellee  in  caring  for  the  pasture 
of  appellant,  and  the  court  erred  in  submit- 
ting the  issue  to  the  Jury.  Api)ellee's  amend- 
ed petition  alleged  that  his  services  in  car- 
lug  for  the  pasture,  fence,  and  stock  during 
the  year  1912  were  reasonably  worth  one-half 
of  all  rents  for  pasture  collected  by  appel- 
lant, and  that  appellant  collected  tbe  sum  of 
$50  for  pasturage  during  tbe  year.  The  is- 
sue was  raised  by  the  pleadings  and  the  evi- 
dence, and  was  very  properly  submitted  to 
the  Jury.  The  eighth  assignment  is  over- 
ruled. 

The  error  complained  of  in  the  ninth  as- 
signment la  immaterial,  as  will  appear  from 
our  discussion  of  tbe  fourth  assignment. 

The  tenth  assignment  Is  that  tbe  court 
should  have  set  aside  the  verdict  and  granted 
a  new  trial  because  the  verdict  is  not  sup- 
ported by  the  evidence,  but  is  contrary  there- 
to. The  evidence  abundantly  supported  all 
the  findings  of  the  Jury  and  the  Judgment 
This  assignment  is  overruled 

There  Is  no  error  shown  in  the  record.  The 
Judgment  is  affirmed. 


GALVESTON  BLBCHIIO  CO.  v.  HANSON. 
(No.  7186.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
May  10.  1916.) 

1.'  Trial  <s=»191{9),  253(4)  —  Instructions  — 
Assumption  as  to  Facts  —  Ignorino  Is- 
sues. 
In  an  action  for  injuries  to  a  woman  alight- 
ing from  a  street  car,  the  charges  that,  if  the 
injuries  were  caused  by  the  condnptor's  failure 
to  use  the  core  of  a  competent  and  prudent  man 
in  startinjc  tbe  car,-  verdict  should  be  for  plain- 
tiff, but  if  he  used  such  care  in  starting  the  car, 
or  the  woman  caused  or  contributed  to  cause 
her  fall  by  failure  to  use  the  care  of  a  woman  of 
ordinary  prudence,  verdict  shouid  be  for  defend- 
ant, were  not  erroneous  as  assuming  tbe  con- 
ductor's failure  to  exercise  proper  care,  and  as 
authorizing  finding  for  plaintiff,  thoush  the  jury 
should  find  the  woman  was  guilty  of  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  420.  430,  613,  615;  Dee.  Die.  (^=191(9), 
253(4);  Carriers,  Cent  Dig.  |  1337?] 

2.  Appeal  and  Ebrob  €=»1064(1)— Habmless 
Ebrob. 

Where  no  harm  resulted  to  defendant  by 
unnecessary  correction  of  a  proper  charge  and 
re-reading  it  to  the  jury,  there  was  no  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  5  4219;  Dec.  Dig.  <S=»1064(1); 
Trial,  Cent  Dig.  ||  475,  525,  528.] 

3.  Appeal  and  Erbok  <®=>742(5)— Assignment 
01'  Errob— Compliance  witii  Rules-. 

Under  Rules  for  the  Courts  of  Civil  Appeals 
29,  30,  31  (142  S.  W.  xil,  xiii),  an  assignment  of 
error  to  the  refusal  to  give  a  charge  wiH  not  be 
reviewed,  when  not  followed  by  any  proposition 
or  statement  of  facts  which  would  call  for  such 
a  charge;  tbe  testimony  of  no- witness  being 
set  out  and  the  Court  of  Civil  Appeals  hot  l)e- 
Ing  referred  to  the  page  or  pages  of  the  record 
where  such  testimony  might  be  found,  no  propo- 
sition following  the  assignment  and  the  on]^ 
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statement  thereunder  being  a  copy  of  appellant* a 
bill  of  exceptions  to  the  refusal  of  the  charge. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3000 ;  Dec.  Dig.  <8=742(5).] 

4.  Nbw  Tbiai,  (S=»56— Misconduct  or  Jurt— 

Habmlebs  Erbob. 
That  a  juror  stated  that  he  had  never  been 
represented  by  an  attorney  for  plaintiff,  when  in 
fact  he  had  been  so  represented  when  cbarxed 
with  a  misdemeanor,  was  not  ground  for  settinic 
aside  the  verdict  for  plaintiff,  or  for  granting 
new  trial,  in  the  absence  of  some  showing  that 
defendant  was  injured  by  accepting  the  juror, 
or  that  the  latter  was  in  some  manner  influenced 
against  defendant;  improper  conduct  of  the 
jury  not  being  ground  for  reversal,  unless  shown 
to  be  injurious  to  the  party  complaining. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent,  Dig.  H  118-119 ;  Dec.  Dig.  <8s956.] 

6.  Appeal  and  Ebbob  «=>978(3)  —  Review  — 

OVEBBULING    MOTION    FOB    NEW    TBIAL    FOB 

Misconduct  of  Jury. 
Where  the  trial  court  makes  full  investiga- 
tion of  the  allesed  mieconduot  of  the  jury,  and 
finds  that  it  was  not  such  as  influenced  the  jurv 
in  returning  their  verdict,  his  action  in  overrul- 
ing motion  for  new  trial  based  on  such  alleged 
misconduct  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3870;  Dec.  Dig.  «=>978(3).] 

Appeal  from  Galveston  County  Con'rt; 
George  E.  Mann,  Judge. 

Suit  by  Balph  Hanson  against  the  Galves- 
ton Electric  Company.  From  judgment  for 
plaintiS,  defendant  appeals.  Judgment  af- 
firmed. 

Terry,  Cavin  &  Mills,  John  6.  Oiegg,  and 
E.  H.  Cavln,  all  of  Galveston,  for  appellant 
H.  C.  Hughes  and  Thos.  C.  Turnley,  both  of 
Galveston,  for  appellee. 

LANE,  J.  This  suit  was  instituted  by 
Ralph  Hanson  against  the  Galveston  Electric 
Company  to  recover  damages  for  personal  In- 
juries alleged  to  have  been  suffered  by  Mrs. 
Alberta  Hanson,  the  wife  of  plaintiff,  while 
alighting  from  one  of  the  street  cars  of  ap- 
pellant, Galveston  Electric  Company. 

The  plaintiff  alleged  that  on  or  about  Octo- 
ber 8,  1914,  Alberta  Ilauson,  wife  of  Ralph 
Hanson,  entered  one  of  the  cars  operated  by 
the  defendant,  known  as  Twenty-First  and 
Twenty-Fifth  street  car,  and  became  a  pas- 
senger thereon  and  paid  the  regular  fare  of 
five  cents;  that  when  the  said  car  approached 
Twenty-First  street  and  Avenue  J,  plaintiff's 
wife,  wishing  to  get  off  of  the  car,  gave  the 
customary  signal,  and  that  the  defendant 
and  its  agent,  while  the  plaintiff's  wife  was 
alighting  from  the  ear,  negligently  caused 
the  car  to  start,  throwing  plaintiff's  wife  vi- 
olently to  the  ground  and  causing  her  in- 
juries, for  which  he  aslcs  damages  in  the 
sum  of  $1,000,  together  with  $10  for  drug 
bills  and  $25  for  doctor's  bills. 

Defendant  answered  by  general  demurrer 
and  a  special  demurrer  that  the  allegations 
of  iDjuiy  were  too  vague  and  Indefinite,  and 
a  denial  that  its  agents  violated  any  duty  to- 
wards plaintiff's  wife,  or  that  they  negligent- 
ly gave  a  signal  to  start  the  car  and  negli- 


gently started  the  car  upon  which  plaintUTa 
wife  was  riding  prior  to  her  alighting  there- 
from, or  while  she  was  on  the  st^  of  said 
car,  and  denied  that  any  negligence  of  de- 
fendant in  suddenly  starting  the  car,  or  oth- 
erwise, was  the  direct  or  proximate  cause  of 
plaintUTs  wife  falling  to  the  ground. 

Defendant  further  pleaded  that  the  plain- 
tilTs  wife,  by  reason  of  her  contributory  neg- 
ligence, caused  whatever  injuries  she  may 
have  sustained,  and  that  such  contributory 
negligence  was  the  proximate  cause  of  sndi 
injuries,  if  any;  that,  while  the  car  was 
standing  still,  plaintiff's  wife,  in  attempting 
to  alight,  failed  to  use  that  degree  of  care 
and  caution  which  an  ordinarily  prudent  per- 
son would  use  for  her  own  safety,  under  the 
same  or  similar  circumstances ;  and  that  by 
reason  thereof  in  some  manner  she  let  her 
foot  slip,  which  caused  her  to  fall  to  the 
ground  while  she  was  alighting  from  the  car. 

Plaintiff  filed  a  supplemental  petition,  deny- 
ing all  the  material  matters  of  defense  set 
up  in  defendant's  answer.  The  cause  was 
tried  before  a  jury,  which  returned  a  verdict 
for  the  plaintiff,  Ralph  Hanson,  for  the  snm 
of  $200,  and  judgment  was  rendered  accord- 
ingly. From  this  judgment  defendant  has 
appealed. 

By  paragraphs  1  and  2  of  the  court's 
charge  the  jury  were  instructed  as  follows: 

"If  the  jury  find  from  the  evidence  that  th* 
injarics  sustained  by  plaintUTs  wife  were  caused 
by  the  failure  of  the  conductor  to  use  such  care 
in  starting  the  car  as  a  very  competent  and  prn- 
dent  man  would  have  exercised  under  the  same 
or  similar  circumstances,  your  verdict  will  be 
for  plaintiff. 

"But  if  the  jury  find  from  the  evidence  that 
the  conductor  used  such  care  in  starting  the  car 
as  a  very  competent  and  prudent  man  would 
have  exercised  under  the  same  er  similar  drrum- 
stances,  or  if  the  jury  find  from  the  evidence 
that  the  woman  caused  or  contributed  to  causSiig 
her  fall  by  failure  to  use  the  care  that  a  woman 
of  ordinary  prudence  would  have  used  under  the 
same  or  similar  circumstances,  then  your  verdict 
wUl  be  for  the  defendant." 

Appellant  objected  to  so  much  of  said 
charge. on  the  grounds  that  It  assumed  that 
the  conductor  in  charge  of  the  street  car  op- 
en which  appellee's  wife  was  riding  at  the 
time  of  the  alleged  Injuries  failed  to  exercise 
such  care  in  starting  the  car  as  a  very  com- 
petent and  prudent  man  would  have  exer- 
cised under  the  same  or  similar  circum- 
stances, and  that  such  charge  authorized  the 
Jury  to  find  for  plaintiff,  even  though  It 
should  find  from  the  evidence  that  the  plain- 
tiff's wife  was  guilty  of  negligence  contribot- 
ing  to  her  injuries.  The  charge  of  the  ooort 
was  read  to  the  jury  as  above  set  out  After 
said  objection  was  urged,  the  court  added 
the  words  "if  you  find  the  car  was  so  start- 
ed" after  the  word  "circumstances"  in  the 
first  paragraph  of  said  charge,  to  meet  Hie 
objection  urged  in  part,  and  then  re-read 
said  charge,  as  corrected,  to  the  Jury. 

Appellant's  first  assignment  of  error  Is  as 
follows:  Q 
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"The  coart  ecred  1b  reading  to  the  jury  over 

the  defendant's  objection  that  part  of  the  first 
paragraph  of  the  court's  charge  In  which  the 
court  authorized  to  find  for  the  plaintiff,  even 
tbonsh  they  may  also  find  that  Alberta  Hanson 
was  guilty  of  contributory  negligence,  all  as 
more  fully  set  out  in  defendant's  bill  of  excep- 
tions No.  1,  and  then  after  said  reading  said  por- 
tion of  said  paragraph  No.  1  of  said  chaige  cor- 
recting or  altering  the  same,  and  re-reading  it 
to  tlie  jury  as  altered." 

inie  complaint  made  by  said  assignment, 
and  the  sole  proposition  prtsented  thereun- 
der In  appellant's  brief,  is  that  the  court 
erred  tn  the  preparation  of  the  first  paragraph 
of  bis  charge  ab«Te  set  out,  and  In  reading 
It  to  the  Jury  before  the  correction  thereof 
was  made,  and  thereafter  re-reading  It  to 
the  Jury  after  such  correction.  The  Insist- 
ence is  that  Incurable  Injury  had  been  Inflict- 
ed upon  appellant  by  reading  the  <diarge  to 
the  Jury  as  originally  constructed,  and  that 
the  correction  made  by  the  court  to  meet  the 
objections  presented  by  the  assignment  and 
proposition  thereunder  did  not  cure  such  in- 
Jury. 

[1,  2]  The  contention  of  appellant  Is  unten- 
able. When  paragraphs  1  and  2  of  the 
court's  charge  are  read  together,  they,  nor 
either  of  them,  are  subject  to  the  objections 
urged  to  them  by  appellant,  and  the  amend- 
ment or  correction  made  by  the  court  to  meet 
such  objections  was  unnecessary.  No  harm, 
however,  resulted  to  appellant  by  making  the 
correction  and  then  re-reading  tlie  charge,  as 
corrected,  to  the  Jury;  hence  the  first  assign- 
ment is  overruled. 

[3]  By  appellant's  second  assignment  it  Is 
Insisted  that  the  court  erred  in  refusing  to 
glTe  in  charge  to  the  jury  appellant's  charge 
No.  2,  -which  is  as  follows: 

"If  you  find  from  the  evidence  that  the  car  of 
the  defendant  was  standing  still  at  the  time 
Alberta  Hanson  fell,  then  you  will  find  a  verdict 
for  the  Galveston  Electric  CJompany." 

This  assignment  Is  not  followed  by  any 
proposition,  or  a  statement  of  any  facts, 
which  would  call  for  the  submission,  or  even 
Justify  the  trial  court  In  giving  such  Charge. 
It  Is  true  that  under  the  head  of  "Remarks" 
In  appellant's  brief  the  statement  is  made 
that  the  testimony  introduced  by  the  defend- 
ant was  that  the  car  was  standing  still  at 
the  time  the  plaintiff's  wife,  Alberta  Hanson, 
felL  Bxtt  the  testimony  of  no  witness  Is  set 
out,  nor  are  we  referred  to  the  page  or  pages 
of  the  record  where  such  testimony  may  be 
found.  Rule  28  (142  S.  W.  zil)  prescribed  by 
the  Supreme  Court  for  the  government  of 
tl>e  Courts  of  Civil  Appeals  provides  that 
appellant,  in  order  to  prepare  properly  a 
case  for  submission  when  called,  shall  have 
filed  a  brief  of  the  points  relied  on,  in  ac- 
cordance with,  and  confined  to,  the  dis- 
tinct speelflcatioms  of  error  relied  on;  each 
ground  of  enor  being  separately  present- 
ed under  the  proper  assignment,  and  each 
assig*  vent  not  copied  in '  the  brief  and  ac- 
companied with  its  appropriate  propositions 
and  statements  tiMll  le  regarded  at  atan- 


Ooned.  Rule  80  (142  S.  W.  xlil)  provides 
that  each  point  under  each  assignment  shal] 
be  stated  as  a  proposition  unless  the  assign- 
ment Itself  may  Sufficiently  disclose  the  point, 
Rule  81  (142  S.  W.  zlll)  provides  that: 

"To  each  of  said  propositions  there  shall  b« 
subjoined  a  brief  statement  in  substance,  of  such 
proceedings,  or  part  thereof,  contained  in  the 
record,  as  will  be  necessary  and  sufficient  to  ex- 
plain and  support  the  proposition,  with  a  ref- 
erence to  the  pa^es  of  the  record.  This  state- 
ment must  be  made  faithfully,  in  reference  to  the 
whole  of  that  which  is  in  the  record  having  a 
bearing  upon  said  proposition,  upon  the  profes- 
sional responsibility  of  the  counsel  who  makes  it 
and  loithout  intermiiHng  icith  it  arsument,  rea- 
gom,  conclutiom  or  inferences." 

There  Is  no  proposition  following  the  Mr 
slgnment  and  the  only  statement  thereundei 
Is  a  copy  of  appellant's  bill  of  exception  to 
the  refusal  of  the  court  to  give  his  special 
charge  No.  2,  which  is  copied  In  the  bill. 
This  Is  not  a  compliance  with  rules  29,  30, 
and  31  above  mentioned.  We  are  therefore 
not  called  upon  to  consider  said  assignment 

[4,  5]  By  appellant's  third  assignment  it  is 
Insisted  that  the  court  erred  In  not  granting 
appellant  a  new  trial  because  of  the  miscon- 
duct of  the  Juror  Douglass  Bauss,  In  this: 
That  when  said  juror  was  being  questioned 
touching  his  qualifications  as  a  Juror,  coun- 
sel for  appellant  asked  Mm  if  lie  or  any  one 
related  to  him  was  at  that  time  or  had  been 
at  any  time  represented  by  Mr.  Thom»« 
Tumley,  or  Messrs.  King  &  Hughes,  attor- 
neys for  appellee,  In  the  capacity  of  attorney 
or  counsel,  and  that  In  answer  to  such  ques- 
tion the  juror  replied  that  he  bad  not  been 
so  represented ;  that  said  answer  was  untrue; 
that  In  fact  and  in  truth  said  Juror  had  been 
represented  by  Thomas  Turnley  on  the  24th 
day  of  March,  1915,  In  a  case  wherein  said 
juror  was  charged  with  a  misdemeanor ;  that, 
had  counsel  for  appellant  known  such  fact, 
he  would  not  have  .accepted  said  juror. 

The  evidence  on  the  motion  for  new  trial, 
however,  shows  that  Mr.  Tumley  did  so  rep- 
resent the  Juror.  Appellant  made  no  attempt 
to  show  that  he  was  in  ony  way  Injured  by 
accepting  said  Juror,  nor  does  he  now  con- 
tend that  be  was  in  fact  so  injured.  The 
fact  that  the  juror  stated  that  he  had  never 
been  represented  by  Mr.  Tumley,  when  in 
fact  he  had  been  so  represented,  was  no 
ground  for  setting  asiae  the  verdict  of  the 
jury,  or  granting  a  new  trial,  In  the  absence 
of  some  showing  that  appellant  had  been  In- 
jured by  accepting  said  juror,  or  that  the 
juror  was  in  some  manner  influenced  against 
appellant  by  reason  of  the  fact  that  he  had 
been  so  represented  by  Turnley.  Improper 
conduct  of  a  juror  is  not  ground  fop  reversal, 
unless  it  is  shown  that  such  Improper  con- 
duct worked  injury  to  appellant  We  can- 
not presume  that  the  mere  fact  that  Tumley 
represented  the  juror  in  a  misdemeanor  case 
would  in  any  way  Influence  said  juror  to  ren- 
der an  Improper  verdict  against  appellant. 
Where  the  trial  court  as  in  titds  case,  makes 
a  fall  investigation  of  the  alleged  misconduct 
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of  a  Jnror,  and  finds  that  sach  misconduct 
was  not  audi  as  probably  Influenced  the  Jury 
In  rendering  Its  verdict,  his  action  In  overrul- 
ing the  motion  for  new  trial,  based  on  such 
alleged  misconduct,  will  not  be  disturbed. 
The  fifth  assignment  Is  overruled. 

We  find  no  error  committed  In  the  trial  of 
the  cause  which  should  cause  a  reversal  of 
the  Judgment  rendered  by  the  trial  court. 
Therefore  said  Judgment  Is  affirmed. 

Affirmed. 


SOUTHEJfeN   TRACTION   CO,   v.   WILSON. 
(No.  6603.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
April  5,  1916.  DiBsenting  Oiiinion  April  12, 
1016.  On  Motion  for  Rehearing,  June  T, 
1916.) 

1.  Api'Eai.  and  Ebrob  ©=930(4)— Review— 
Peesumption— Verdict. 

Where  no  special  issues  are  submitted  and 
the  jury  returns  a  general  verdict,  on  appeal 
it  is  presumed  that  the  jury  found  in  favor  of 
appellee  on  every  Issue  necessary  to  sustain 
the  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3760,  3761 ;  Dec.  Dig.  «=» 
930(4).] 

2.  Stbeet  Rajlboaos  <S=>113(7)—Acci dents 
—Actions— Evidence— Company's  Rules. 

In  an  action  against  street  railvrny  compa- 
ny for  injuries  to  the  driver  of  a  laundry  wag- 
on, evidence  that  the  motorman  was  violating 
the  compuny's  rules  in  not  running  slowly  at 
the  place  of  the  accident  was  admissible  as 
tending  to  show  absence  of  nee^igence  by  plain- 
tiff, it  appearing  plaintiff  knew  of  tbe  rule, 
since  he  might  have  relied  upon  its  observance 
until  he  discovered  the  contrary.  ' 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  238;  Dec.  Dig.  ®s>llS(7).1 

3.  Street  Railboads  <s>93(2)  —  Colusion 
WITH  Vehicles— What  Coxstitutes  Nko- 
LioENCE— Violation  of  Own  Rules. 

The  violation  by  motorman  of  a  street  rail- 
way company  of  its  rule  to  nin  slowly  at  a  cer- 
tain point  does  not  of  itself  give  an  Injured 
person  a  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  196,  200;  Dec.  Dig.  <S=» 
93(2).] 

4.  Negligence  €=>83  —  Discovered  Peril  — 
Continuing  Contbibutoby  Nboliuence. 

_  The    "last    clear    chance"    or    "discovered 
peril"  rule  applies  only  where  tlie  opeiation  of 
the  injured  person's  negligence   in  getting  into 
a  position  of  i>eril  hag  come  to  an  end,  as  by 
his  ignorance  of,  or  inability  to  escape  from, 
such  place  of  danger,  and  docs  nut  apply  when 
bis    contributory    negligence    continues    to    the 
time  of  the  injury— as  by  his  persistence  in  re- 1 
mainiug  in  or  going  on  to  occupy  the  position  I 
of  diiuger^— since  in  such  case  the  negliKoiK-e  of  \  erclse  ordinary   care,  for  which  reason  we 
the  person  charged  cannot  be  said  to  int.'iveue  |  overrule  appellaut's  assignments  of  error  1, 


On  Motion  for  Rdiearing. 

6.  Street  Railboads  iS=3llO(2)  —  Accidents 
— .\CTI0N8 — Pleading  Contbibutoby  Neg- 
ligence. 

In  action  against  a  street  railway  compa- 
ny for  injuries  by  collision,  an  answer  alleging 
that  nlaintiff  was  in  plain  view  of  the  car,  and 
that  he  negligently  drove  his  wagon  upon  the 
track  without  making  any  effort  to  avoid  colli- 
sion, wag  a  good  plea  of  contributory  negli- 
gence after  discovered  peril  on  the  part  of 
plaintiff,  at  least  where  no  exception  was  taken. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  224;  Dec  Dig.  «=s>110(2).J 

Key,  C.  J.,  dissenting. 

Appeal  from  District  Court,  McLennan 
County;    Tom  U  McCuUough,  Judge. 

Action  by  J.  A.  Wilson  against  the  South- 
em  Traction  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded  for  new  trlaL 

Nat  Harris  and  Spell  ft  Sanford.  all  of 
Waco,  and  Templeton,  Beall  &  Williams,  of 
Dallas,  for  appellant  Pat  M.  Neff,  of  Waco, 
Chas.  R.  Miller,  of  Houston,  and  Chas.  L. 
Black,  of  Austin,  for  appellee. 

JENKINS,  3.  Appellant  Is  a  street  rail- 
way company,  operating  its  cars  In  the  city 
of  Waco.  Appellee,  while  driving  a  laundry 
wagon,  was  struck  by  appellant's  car  and  In- 
jured. He  brought  suit  to  recover  for  such 
Injury,  alleging  negligence  on  the  part  of 
appellant  (1)  in  operating  the  car  too  rapid- 
ly; (2)  In  falling  to  sound  the  gong;  (3)  In 
falling  to  have  the  car  under  control ;  (4)  In 
failing  to  keep  a  proper  lookout ;  (5)  In  fall- 
ing to  have  the  car  equipped  with  air 
brakes;  (6)  In  the  motorman's  disregarding 
the  rule  of  the  company  to  run  slowly  at  the 
place  of  the  accident;  and  (7)  discovered 
peril. 

The  appellant,  In  addition  to  special  de- 
nials of  each  of  the  alleged  grounds  of  negli- 
gence, pleaded  contributory  negligence  on  the 
part  of  ai^pellee.  Each  of  the  alleged 
grounds  of  negligence  was  submitted  to  the 
Jury  under  a  geueral  charge,  and  there  was 
a  verdict  for  appellee,  assessing  bis  damages 
at  $13,500,  No  error  is  assigned  as  to  the 
amount  of  the  judgment. 

The  evidence  was  sufficient  to  require  the 
submission  of  each  of  these  issues  to  the 
Jury.  There  was  no  error  in  the  court's  def- 
inition of  negligence,  viz.,  the  failure  to  ex- 


so  as  to  become  the  sole  proximate  cause;  but 
the  negligence  of  both  parties  concurs,  thug  ren- 
dering the  injured  person's  contributory  negli- 
gence a  bar  under  the  tigual  rule  as  to  concur- 
ring  contributory  nogligcncc. 

[Rd.  Note. — For  other  cases,  sec  Negligence, 
Cent  Dig.  i  11.5;  Dec.  Dig.  <3s»S3.] 

5.  Damac.es   ^=>(?2(2)— Ditty  of  In.ttred  to 
Prevent  Damagk— In-jurhcs  to  1'krson. 
One  injured  by  annther'H  fault  is  rotjuired 

to   use   only   ordinary  care   to   prevent   the  ag- 

grnvntion  of  his  injuries. 
[Ed.    Note. — For   other   cases,    see   Damages, 

Cent  Dig.  K  120-123;  Dec.  Dig.  <3=>a2(2).] 


2,  2a,  3,  4,  5,  C,  and  i. 

[1]  This  case,  as  well  aa  all  cases  where 
more  than  one  distinct  grotmd  of  recovery 
Is  allcHed,  :should  have  been  submitted  upon 
special  issues.  It  was  alleged  that  the  ap- 
pellant's motorman  failed  to  keep  a  proiier 
lookout  and  was  thereby  gniity  of  regU- 
gence;  that  lie  failed  to  discover  appellee's 
peril  in  time  to  prevent  injuring  him;  that 
the  company  was  negligent  in  not  equlpplug 
its  car  with  air  brakes.    The  Jury  may  ha 
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foond  dtlier  of  tbese  allegatloiiB  to  bave 
been  tme,  but  they  conid  not  all  bave  b«en 
trae.  If  the  motorman  did  not  discover  the 
appellee's  peril,  or  If  be  did  discover  the 
same  bat  was  nnaMe  to  ttaereafter  stop  bis 
car  for  the  want  of  air  brakes,  tbe  doctrine 
of  discovered  peril  is  not  in  the  case.  On 
tbe  contrary,  if  the  facta  show  discovered 
peril,  tbe  ftiilure  to  keep  a  proper  lookout, 
or  the  failure  to  have  the  car  equipped  with 
air  brakes,  Is  immaterial,  As  no  special  Is- 
sues were  submitted  and  the  Jury  returned  a 
general  verdlrt,  we  cannot  know  what  the 
verdict  was  based  upon ;  Consequently  we 
most  presume  that  they  found  In  favor  of 
the  appellee  upon  every  issue  necessary  to 
sustain  tbe  Jtidgment. 

[2,  3]  In  its  seventh  aasignment  of  error, 
appellant  complains  of  the  charge  of  tbe 
court  in  submitting  tbe  issue  of  the  violation 
of  the  company's  rules,  as  Indicated  by  the 
"slow"  sign.  Evidence  upon  this  Issue  was 
admissible  on  tbe  part  of  appellee  as  tending 
to  show  tbe  absence  of  negligence  on  bis 
part.  It  appears  that  he  knew  of  said  sign 
and  rule  of  tbe  company,  and  he  might  have 
relied  upon  the  observance  of  the  same  until 
he  discovered  the  contrai7.  Railway  Co.  v. 
Knehn,  2  Tex.  Civ.  App.  210,  21  S.  W.  60; 
Id.,  11  Tex.  Civ.  App.  21,  31  S.  W.  828;  Hay- 
ward  V.  Street  Ry.  Co.,  74  N.  J.  Law,  678, 
65  AtL  737,  8  L.  R.  A.  (N.  8.)  1062.  and  note 
to  same,  pages  1064,  1065.  But  the  violation 
of  tills  rule  did  not  of  itself  give  tbe  appel- 
lee a  cause  of  action,  and  tbe  court  did  not 
so  instruct  the  Jury  bnretn.  The  aiH[>ellee'8 
cause  of  action.  In  so  far  as  speed  is  con- 
cerned, depended  upon  whether  or  not  the 
car  was  being  operated  at  a  dangerous  rate 
of  speed,  and  the  rule  of  the  company  nei- 
ther added  to  nor  took  from  his  cause  of 
action,  if  any  he  bad. 

"The  care  [which]  employes  of  companies 
must  exercise  in  the  operation  of  cars,  so  far  as 
tbe  general  pablic  ia  concerned,  is  to  be  deter- 
mined by  the  principles  of  law,  and  not  by  the 
mips  adopted  for  the  guidance  of  its  employes." 
Railway  Co.  v.  Gaugh,  133  Ky.  467,  118  S.  W. 
278. 

See,  also,  Fonda  v.  Railway  Co.,  71  Minn. 
438,  74  N.  W.  160,  70  Am.  St.  Rep.  341; 
Isackson  v.  Railway  Co.,  75  Minn.  27,  77  N. 
W.  433;  O'Keefe  v.  Railway  Co.,  33  App.  Dlv. 
324.  53  N.  Y.  Snpp.  043. 

We  think  this  charge  was  uiwn  the  weight 
of  the  evidence,  but  not  for  tbe  reasons  as- 
signed by  appellant;  hence  we  have  overruled 
tbe  assignment  as  to  this  charge. 

There  Is  no  affirmative  error  in  tbe  charge 
of  the  court  complained  of  in  the  eighth  as- 
signment of  error,  for  which  reason  the  same 
is  overruled.  Manufacturing  Co.  v.  Femelat, 
79  S.  W.  872;  Railway  Co.  r.  McVey,  81  8. 
W.  999,  1000;  Robinson  v.  Varnell,  16  Tex. 
887;  Abney  t.  Bank,  162  S.  W.  734. 

[41  Paragraph  14  of  tbe  court's  charge  is 
as  follows: 

"If  yon  beliere  from  the  evidence  that,  at 
tbe  time  of  tb(|  accident,  the  piaiatiff  was  in 


plain  view  of  defendant's  car  which  stmck  him 
and  his  laundry  wagon,  as  said  car  was  moving 
south  over  its  line  on  North  Twelfth  street, 
and  that  be  drove  his  horse  and  wagon  upon 
defendant's  track  without  making  any  effort 
whatever  to  avoid  a  collision  between  his  said 
wai^on  and  defendant's  moving  car,  and  that 
plaintiff,  J.  A.  Wilson,  was  thereby  guilty  of 
negligence  which  caused  or  contributed  to  his 
injury,  and  that  but  for  such  negligence  on  bis 
part,  if  any,  such  injuries  would  not  have  been 
received  by  him,  then  you  will  return  a  verdict 
for  the  defendant,  unless  you  find  for  plaintiff 
under  paragraph  16  of  this  charge." 

Paragraph  16  is  as  follows: 

"If  you  believe  from  tbe  evidence  that,  when 
the  defendant's  car  that  collided  with  plaintiff's 
laundry  wagon  was  approaching  tbe  crossing 
of  Washington  and  North  Twelfth  streets  up- 
on the  occasion  in  question,  the  defendant's  mo- 
torman in  charge  of  said  car  saw  the  plaintiff 
and  bis  laundry  wagon  on  Washington  street 
near  the  defendant's  track  at  said  crossing, 
driving  towards  said  crossing,  and  it  reasona- 
bly appeared  to  said  motorman  in  charge  of 
said  car  that  said  J.  A.  Wilson  would  not  prob- 
ably stop  before  he  reached  said  track,  or  would 
not  pass  over  the  same  in  time  to  avoid  a  col- 
lision with  said  car,  and  that  the  plaintiff  was 
in  peril  and  that  defendant's  said  motorman 
knew  he  was  in  peril,  if  be  was,  and  you  fur- 
ther believe  from  the  evidence  that  said  motor- 
man  then  failed  to  use  all  the  means  that  be 
had  at  his  command,  consistent  with  the  safety 
of  said  car  and  tbe  passengers  in  the  same,  to 
stop  the  same  and  prevent  a  collision :  and  if 
you  further  believe  from  the  evidence  that,  by 
the  use  of  all  tbe  means  he  bad  at  command 
for  stopping  said  car,  he  could  have  stopped  the 
same  or  so  reduced  the  speed  thereof  as  to 
avoid  a  collision  with  said  laundry  wagon,  you 
will  find  for  the  plaintiff,  J.  A.  Wilson,  even 
though  you  may  believe  that  said  J.  A.  Wilson 
was  guilty  of  contributory  negligence,  as  alleg- 
ed by  the  defendant,  in  the  manner  in  which 
he  approached  and  drove  upon  said  street  car 
track." 

Tbe  defendant  "alleged"  tbe  manner  in 
which  plaintiff  approached  and  drove  upon 
said  street  car  track  to  be  that  plaintiff — 

"was  in  plain  view  of  defendant's  car  as  it  was 
moving  south  over  its  line  on  Twelfth  street 
in  tbe  city  of  Waco  at  a  reasonable  rate  of 
speed,  and  that  plaintiff  recklessly  and  negli- 
gentiy  drove  his  horse  and  wagon  upon  defend- 
ant's track  w^ithout  making  any  effort  whatever 
to  avoid  a  collision  between  bis  said  wagon 
and  defendant's  moving  car.  *  •  •  That  he 
saw  defendant's  car  in  ample  time  to  have  stop- 
ped his  horse  before  going  upon  defendant's 
track  and  thus  have  avoided  the  collision  and 
consequent  injuries  resulting  therefrom,  if  any; 
but  said  plaintiff  recklessly  and  negligently 
drove  upon  defendant  company's  track  in 
front  of  defendant's  moving  car,  with  full 
knowledge  of  the  fact,  and  with  full  knowledge 
of  the  fact  that  those  in  charge  of  the  car  were 
making  every  effort  in  their  power  to  prevent 
a  collision  between  said  moving  car  and  plain- 
tiff's wagon  •  •  *  and  if  the  plaintiff  was 
injured,  as  he  alleges,  it  was  because  of  his 
own  contributory  negligence,  and  was  the  di- 
rect  and   proximate   cause  thereof." 

.  This  charge  is  contradictory  in  that  it  in- 
structs the  Jury,  in  effect,  to  find  for  plain- 
tiff if  they  believe  that  defendant's  motor- 
man  failed  to  use  all  tbe  means  in  bis  power 
to  stop  tbe  car,  although  they  may  believe 
that  plaintiff  drove  upon  tbe  track  with  full 
knowledge  that  tbe  motorman  was  "making   /^^  T 

every  effort  in  his  power  to  prevent  a  col-ry  V^jOOQlC 
llsion  between  said  moving  car  and  plaintiff's  O 
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wagon."  Such  was  the  allegation  In  defend- 
ant's answer  to  which  this  charge  refers. 
But,  construing  this  charge  in  the  light  most 
favorable  to  appellee,  it  instructs  the  jury 
that,  if  the  motorman  discovered  the  appel- 
lee's peril  and  could  have  avoided  injuring 
him  by  the  use  of  all  means  at  his  command, 
the  plaintiff  is  entitled  to  recover,  though 
he  also  discovered  that  the  car  would  not 
stop,  and  realized  the  peril  of  attempting  to 
cross  In  front  of  it  and  recklessly  drove  in 
front  of  the  car,  doing  nothing  to  avoid  the 
injury. 

We  have  been  cited  to  no  case  in  this  state 
presenting  the  issue  raised  by  appellant's 
assignment  of  error  as  to  this  charge.  In 
none  of  the  cases  in  this  state  involving  dis- 
covered peril,  so  far  as  we  know,  unless  it  be 
Railway  Co.  v.  Jacobson,  28  Tex.  Civ.  App. 
150,  66  S.  W.  1111,  does  It  appear  that  the 
plaintiff  discovered  his  peril  when  he  could 
have  extricated  himself  therefrom,  bnt  negli- 
gently failed  to  do  so,  or  that  be  realized  the 
peril  to  wliich  a  certain  course  of  conduct 
would  expose  him,  but  nevertheless  reckless- 
ly adopted  such  line  of  conduct. 

Before  entering  upon  the  discussion  of  tills 
issue,  we  deem  it  proper,  as  the  basis  of  our 
conclusion,  to  call  attention  to  some  well-rec- 
ognized fundamental  principles  of  the  law  of 
negtigence: 

(1)  Negligence  implies  a  breach  of  duty. 

(2)  It  Is  the  duty  of  every  person  to  use 
ordinary  care  to  avoid  injuring  the  person  or 
property  of  another. 

(3)  It  Is  the  duty  of  every  i)erson  to  use 
ordinary  care  to  avoid  being  Injured  In  his 
person  or  property  by  the  acts  of  another. 

(4)  The  failure  to  exercise  such  care  Is 
negligence. 

(5)  Negligence  Implies  Inadvertence  or  neg- 
lect to  perform  a  duty  and  excludes  mailce 
or  injuries  Intentionally  Inflicted. 

(6)  One  who,  by  his  negligence,  proximate- 
ly causes  Injury  to  another  Is  liable  In  dam- 
ages to  the  Injured  party. 

(7)  Where  the  injured  party  Is  himself  neg- 
ligent, and  his  negligence  concurs  with  the 
negligence  of  the  party  inflicting  the  Injury 
and  Is  also  a  proximate  cause  of  the  injury, 
he  cannot  recover. 

The  rule  stated  In  paragraph  7,  supra, 
omitting  the  word  "proximate,"  was  first  an- 
nounced in  Butterfleld  v.  Forester,  11  Bast, 
60  (2d  American  Ed.  43),  April,  1809.  That 
case  did  not  qualify  the  plaintiff's  right  to  re- 
cover by  making  his  act  of  negligence  thd 
proximate  cause,  but  announced  the  broad 
rule  that  the  plaintiff  could  recover  In  no 
case  where  his  negligence  concurred,  even 
though  remotely,  with  the  negligent  conduct 
of  the  defendant  In  producing  the  Injury. 
This  rule  was  modlfled  by  the  celebrated  case 

of  Davles  V.  Mann,  10  M.  &  W. (1842), 

and  which  held  that  the  owner  of  a  donkey 
who  had  negligently  left  It  fettered  upon  the 
highway  was  entitled  to  recover  against  a 
party  who  negligently  drove  over  and  killed 


the  donkey,  holding,  in  effect,  that  the  prior 
negligence  of  the  owner  of  the  animal  was 
but  a  condition  or  remote  cause  of  the  In- 
jury, and  that  the  negligence  of  the  defend- 
ant was  the  sole  proximate  cause.  This  case 
has  been  many  times  cited  and  followed  by 
the  courts  In  England  and  In  this  country. 
The  effect  of  the  decisions  is  that,  if  the  neg- 
ligence of  the  plaintiff  is  not  the  proximate 
cause  of  the  injury,  It  Is,  In  law,  no  cause 
at  all.  It  Is  not  a  juridical  cause  bat  only  a 
condition.  The  case  of  Davles  v.  Mann  In- 
volves the  modem  doctrine  of  "last  clear 
chance"  and  "discovered  peril,"  tbongh  it 
does  not  seem  to  hold  that  it  is  necessary 
that  the  peril  shoold  have  been  actually  dis- 
covered, if  by  the  use  of  reasonable  diligence 
It  might  have  been. 

Before  further  discussiiig  the  issue  Involv- 
ed under  this  assignment,  let  it  be  remember- 
ed that  wiUfia  or  malicious  injury  does  not 
involve  negligence,  or.  In  other  words.  In 
such  case  the  law  conclusively  presumes  that 
the  willful  and  malicious  act  of  the  defend- 
ant was  the  proximate  causa  of  the  injury 
and  refuses  to  consider  the  prior  nec^gence 
of  the  plaintiff,  though,  but  for  such  inten- 
tional injury  on  the  part  of  the  defendant, 
such  prior  negligence  of  tbe  plaintiff  might 
have  been  a  bar  to  recovery.  BIder  v.  Bapid 
Transit  Co.,  171  N.  Y.  139,  63  N.  E.  836,  58 
li.  B.  A.  129;  Holwcrson  v.  Railway  Co.,  157 
Mo.  216,  57  S.  W.  770,  50  L.  B.  A.  850;  7 
Am.  &  Eng.  Ency.  Law,  443;  29  Cyc.  509; 
Shearman  &  Bedfleld  on  Negligence  (5th  Bd.) 
64.  In  the  Instant  case,  willfol  Injury  was 
neither  alleged  nor  submitted  to  the  Jury; 
consequently  it  cannot  be  considered  In  sup- 
port of  the  verdict 

Unless  the  doctrine  of  discovered  peril 
when  alleged  and  proven,  like  that  of  will- 
ful injury,  puts  negligence  out  of  the  case, 
then  the  contributory  negligence  of  the  plain- 
tiff. If  not  merely  prior  to  but  also  concur- 
rent with  the  negligence  of  the  defendant 
and  constitutes  a  proximate  cause  of  the  In- 
jury, must  be  taken  Into  consideration,  and 
will  defeat  plaintiff's  right  of  recovery. 

As  indicating  that  the  willful  or  wanton 
conduct  of  the  motorman,  if  any,  cannot  be 
considered  as  supporting  the  verdict,  we  dte 
the  fact  that  the  basis  of  recovery  as  submit- 
ted in  the  charge  of  the  court  excludes  mal- 
ice or  wantonness,  and  the  evidence  is  by  no 
means  conclusive  that  such  conduct  was  wUl- 
ful  or  wanton.  The  court  Instructed  the  Jury 
that  the  ground  for  recovery  would  be  that 
the  motorman,  after  discovering  plalntUTs 
peril,  f&Ued  to  use  every  means  at  bis  com- 
mand to  avoid  the  injury.  The  motomuin 
testified  that  he  did  use  every  means  at  his 
command  after  discovering  apptilee's  peifl. 
The  fa.cts  which  he  stated  were  that  he  pnt 
on  the  emergency  brakes,  and,  the  track  be- 
ing wet,  the  wheels  slipped;  that  he  loosened 
the  brakes  and  immediately  tightened  tbem 
again,  and  that  thereafter  he  broke  the  cir- 
cuit overhead.    He  and  several  other  witnes^ 
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es  testifled  that  he  sounded  ibe  gong,  but  a 
number  of  witnesses  testifled  that  he  did 
not  Now  the  jury  may  have  concluded  that, 
though  he  made  considerable  effort  to  avoid 
tbe  Injnry,  and  that  he  believed  tiiat  he  was 
maklxig  every  neceeaary  effort,  still,  that  be 
was  negligent  in  not  breaking  th«  drcnit 
when  he  first  discovered  the  peril,  or  in  re- 
leasing the  brakes  after  having  tightened 
them,  or  In  not  sounding  the  gong.  The  Jury 
might  have  concluded  that  his  Allure  to  use 
some  means  that  he  did  not  use  was  negli- 
gence, but  not  that  it  was  willfulness  or  wan- 
tonness. Willfulness  or  wantonness  ImtAles 
not  only  the  intentional  doing  or  omission  of 
an  act,  but  also  the  contemplation  and  inten- 
tion of  Its  oonsequenoes.  However,  as  above 
stated,  the  doctrine  of  malldous  injury  is  not 
involved  in  this  case. 

Mr.  Justice  Denman  in  Railway,  Go.  v. 
Breadow,  90  Tex.  81,  36  S.  W.  412,  said: 

"If  defendant,  through  the  parties  in  charge 
of  the  engine,  knew  of  Breadow'g  peril  in  time 
to  have  avoided  the  some,  such  knowledge  im- 
posed npon  it  the  new  duty  of  using  every 
means  then  within  its  power,  consistent  with 
the  safety  of  the  engine  to  avoid  running  him 
down,  and  a  failure  to  do  so  would  render  it 
liable,  notwithstanding  he  may  have  been  guilty 
of  contributory  negliEence  in  being  exposed  to 
the  peril.  This  new  (duty)  and  liability  for  its 
breach  is  imposed,  upon  prinoiples  of  human- 
itj  and  public  policy,  to  prevent  wliat  would 
otherwise  be,  as  far  as  civil  liability  is  con- 
cerned, (he  licensed  destruction  of  persons  neg- 
ligently exposing  themselves  to  peril.  Tht 
game  principle  of  law,  which,  on  grounds  of 
public  policy,  wUl  not  permit  a  person  to  re- 
cover when  his  own  negligence  has  proximately 
contributed  to  the  injury,  will  not  permit  the 
party  who  has  Inflicted  tiie  Injury  in  violation 
of  such  new  duty  to  defend  upon  the  grounds 
of  such  negligence." 

In  other  words,  this  new  duty  puts  out  of 
the  case  the  negligence'  of  the  plaintiff,  and 
prevents  It  from  being  a  proximate  cause  of 
his  injury;  for,  as  stated  in  the  foregoing 
qootatlon,  the  law  will  not  permit  a  person 
to  recover  "when  his  own  negligence  has 
proximately  contributed  to  the  injury."  But 
when  had  his  own  negligence  proximately 
contributed  to  the  injury?  As  applied  to  the 
facts  in  the  Breadow  Case,  the  excerpt  above 
set  Qut  is  in  harmony  with  all  of  the  well- 
considered  cases  on  ne^gence  of  which  we 
have  any  knowledge,  as  welf  as  with  the 
fundamental  principles  of  the  law  of  negli- 
gence; The  negligence  of  Breadow  consist- 
ed in  his  failure  to  discover  his  peril,  as  be 
might  have  done  by  looking  for  the  engine 
which  struck  and  killed  him.  In  other 
words,  It  was  prior  negligence  which  merely 
produced  the  condition  upon  which  the  neg- 
ligence of  the  engineer  acted,  if  he  discover- 
ed Breadow's  peril,  as  the  sole  proximate 
cause.  In  such  case,  the  humane  doctrine  re- 
ferred to  requires  that  the  defendant  should 
use  every  means  in  his  power  to  prevent  the 
injury.  But  It  has  not  been  held  in  this 
state,  nor  elsewhere  so  far  as  we  are  aware, 
that  tbe  i^aintlff  could  recover  vitien  his  neg- 
ligence was  subsetluent  to  the  discovery  of 


his  peril  by  the  defendant,  and  thereafter  ac- 
tively and  proximately  concurred  with  the 
negligence  of  the  defotdant  in  producing  the 
injury.    In  such  case,  to  say  that  his  negU-  \ 

gence  is  not  the  proximate  cause  is  to  de- 
stroy the  doctrine  of  proximate  cause.  This 
humane  doctrine  Is  embedded  in  the  case  of  j 

Davles  v.  Mann,  as  appears  from  the  follow- 
ing excerpt  frran  the  opinion  therein: 

"Although  the  ass  may  have  been  wrongfully 
there,  still  the  defendant  was  bound  to  go  along  I 

the  road  at  such  a  puce  as  would  be  likely  to 
prevent  mischief.  Were  this  not  so,  a  man 
might  justify  driving  over  goods  left  on  a  public 
highway,  or  even  over  a  man  lying  asleep 
there." 

And  yet  no  one  ever  supposed  that  the  de- 
cision in  Oavies  v.  Maun  abolished  the  law 
of  contributory  negligence. 

We  quote  from  the  able  and  exhaustive 
note  to  Sogan  v.  Ballroad  Co.,  55  L.  B.  A. 
41D,  as  follows: 

"It  is  said  that  the  rule  in  Davles  v.  Mann 
simply  furnishes  a  means  of  determining  wheth- 
er tne  plaintiff's  negligence  is  a  remote  or  prox- 
imate cause  of  the  injury;  that  before  the  in- 
troduction of  the  rule  any  ne^igence  on  the 
part  of  the  defendant  (plaintiff),  which  in  any 
degree  contributed  to  the  accident,  was  judi- 
cially treated  ns  a  proximate  cause,  and  con- 
stituted contributory  negligence  which  barred 
a  recovery.  A  similar  statement  is  made  in 
Nashua  Iron  &  Steel  Co.  v.  Worcester  &  N.  R. 
Co.,  62  N.  H.  159,  and  the  same  Ideas  express- 
ed in  other  terms  in  many  of  the  other  cases. 
When  the  doctrine  is  stated  in  this  form,  it  - 
becomes  apparent  that  it  is  not  an  exception  to 
the  general  doctrine  of  contributory  negligence, 
and  that  it  does  not  operate  to  permit  one  to 
recover  In  spite  of  contribntory  negligence,  but 
merely  to  relieve  the  negligence  of  tbe  plaintiff 
or  deceased;  which  would  otherwise  be  regard- 
ed as  contributory,  from  its  character  as  such; 
and  this  result  it  accomplishes  by  characteriz- 
ing the  negligence  of  tlie  defendant,  if  it  inter- 
venes between  the  negligence  of  plaintiff,  or  de- 
ceased, and  the  accident,  as  the  sole  proximate 
cause  of  the  injury,  and  the  plnintifPs  antece- 
dent negligence  merely  as  a  condition  or  remote 
cause.  The  antecedent  negligence  of  the  plain- 
tiff or  deceased  having  been  thus  relegated  to 
the  position  of  a  condition  or  remote  cnnse  of 
the  accident,  it  cnnnot  be  regarded  as  contribu- 
tory, since  it  is  well  established  that  negligence, 
In  order  to  be  contributory,  must  be  one  of  the 
proximate  causes.  Tanner  v.  Railroad  Co.,  60 
Ala.  621;  Richmond  v.  Railway  Co.,  18  Cat 
851;  Button  v.  Hndson  River  R.  R.  Co'..  18 
N.  Y.  248 ;  Troy  v.  Railway  Co.,  99  N.  C.  298, 
6  S.  E.  7T  [6  Am.  St.  Rep.  521]." 

Substitute  "discovered  peril"  for  "Davles  v. 
Mann"  in  the  excerpt  from  that  case  hereto- 
fore given,  and  it  will  correctly  express  our 
views  upon  the  subject  But  It  will  be  ob- 
served that  neither  in  that  case  nor  in  the 
numetous  cases,  with  reference  to  "last  clear 
chance"  or  "discovered  peril"  growing  out  of 
the  doctrine  announced  In  Davles  v.  Mann, 
is  this  doctrine  applied,  where  the  plaintiff 
also  discovered  Us  peril  and  was  thereafter 
guilty  of  negligence  which  concurred  with 
tbe  negligence  of  defendant  In  producing  the 
injury.  In  other  words,  the  rule  announced 
in  Butterfleld  v.  Forester,  supra,  continues 
to  be  the  rule  of  decision  in  all  common-law    ^^-^*  i 

countries,  modlfled  by  the  docta-ineof  prox-|y  VjQOQlC 
imate  cause  aa  announcsd  la  Daviaa  t.  Mann.  O 
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The  same  gtound  of  public  policy,  wbicb 
prevents  a  plaintiff  from  recovering  In  ordi- 
nary cases  of  contributory  negligence,  will 
prevent  his  recovering  when  he  also  discov- 
ers his  peril,  and  thereafter  negligently  con- 
tributes to  his  Injury.  In  such  case,  his  sub- 
sequent act  of  negligence  Is  as  much  the  prox- 
imate cause  of  his  injury  as  If  both  parties 
had  been  negligent  and  neither  had  discov- 
ered the  probable  consequences  of  his  negli- 
gence. In  case  the  plaintiff  discovers  his 
peril  and  thereafter  Is  negligent  in  falling  to 
avoid  the  Injury,  his  negligence,  tested  by  all 
authorities  on  contributory  negligence  and  by 
reason  and  common  sense,  is  a  proximate 
cause  of  his  injury  and  will  prevent  his  re- 
covering. 

We  thinli:  that  the  legal  basis  for  the  doc- 
trine of  discovered  peril  is  the  rqje  of  law 
as  to  proximate  cause.  The  duty  to  avoid  in- 
juring another  and  the  duty  to  avoid  be- 
ing injured,  are  reciprocal;  and  hence^  when 
an  engineer  has  negligently  failed  to  discover 
a  person  on  the  track,  and  such  person  has 
negligently  failed  to  discover  the  approach  of 
the  train  and  is  injured,  he  cannot  recover, 
not.  because  the  engineer  did  no  wrong,  but 
because  the  wrong  of  the  injured  party  was 
a  proximate  cause  of  his  injury.  When  an 
engineer  discovers  a  person  in  a  position  of 
I>erll,  the  new  duty  imposed  by  the  principles 
of  humanity  requires  that  he  should  use  every 
reasonable  means  at  his  command  to  avoid 
the  injury;  and,  If  the  other  party  is  not 
thereafter  guilty  of  a  like  act  of  negligence, 
the  negligence  of  the  engineer  becomes  In 
law  the  sole  proximate  cause  of  the  injury. 
But,  If  the  party  In  peril  likewise  discovers 
bis  peril,  the  same  principles  of  humanity 
require  that  he  should  use  every  reasonable 
means  to  avoid  being  injured;  and,  if  he 
should  negligently  fall  to  discharge  this  new 
duty,  his  negligence  becomes  a  proximate 
cause  of  bis  injury,  and  If  a  proximate  cause 
be  cannot  recover.  Neither  in  morals  nor  in 
law  has  a  man  any  more  right  to  injure  or 
destroy  himself  than  he  has  to  Imperil  or 
deslri'oy  another. 

If  the  plaintiff  In  the  instant  case  is  enti- 
tled to  recover  against  the  street  car  com- 
pany, he  Is  likewise  entitled  to  recover 
against  the  motorman.  To  drive  a  vehicle 
upon  the  track  In  front  of  a  moving  car  may 
endanger  the  motorman  and  the  passengers. 
The  evidence  in  this  case  shows  that  the 
motorman  was  injured  by  the  collision.  Sup- 
pose the  plaintiff  had  sued  the  motorman  and 
the  motorman  had  sued  the  plaintiff  herein, 
and  the  evidence  bad  shown  that  each  dis- 
covered the  peril  of  the  other  in  time  to  have 
avoided  the  injury  to  the  other,  but  that  each 
negligently  failed  to  do  so,  and  that  each  was 
injured  to  the  same  extent,  upon  the  doctrine 
of  discovered  peril,  as  announced  by  the 
charge  herein,  eacb  could  have  recovered 
a  Judgment  against  the  other  for  the  same 
amount  for  injuries  growins  out  of  the  same 


transaction.  The  law  does  not  tolerate  such 
an  absurdity. 

If  the  law,  as  to  discovered  v^Q,  does  not 
rest  upon  the  doctrine  of  proximate  cause, 
then  it  must  rest  upon  the  doctrine  of  malice. 
If  so,  the  courts  should  not  require  juries  to 
find  as  a  fact,  in  order  to  render  a  verdict 
against  the  plaintiff,  that  the  conduct  of  the 
defendant,  after  discovering  the  peril,  was 
negligence.  Such  finding  excludes  malice.  It 
is  not  true  that  one  who  discovers  the  peril 
of  another,  and  not  only  does  not  desire  to 
injure  him,  but  is  not  indifferent  as  to  such 
Injury,  and  In  an  attempt  to  avoid  su<A  In- 
jury makes  some  effort  to  prevent  it  but  does 
not  do  everything  that  he  ought  to  have  done, 
ia  guilty  of  a  malicious  wrong  if  injury  re- 
sults. His  failure  to  use  some  additional 
means  may  render  him  liable  upon  the  gener- 
al doctrine  of  negligence,  where  all  of  our 
decisions  place  It ;  but  it  does  not  convict  him 
of  maUoe.  We  do  not  say  that  the  faihire 
to  use  certain  available  means  to  avoid  the 
discovered  peril  might  not  be  sufficient  evi- 
dence of  malice,  if  that  issue  was  raised  by 
the  pleading,  but  that  would  be  an  issue  to 
be  passed  upon  by  the  Jury  under  appropriate 
Instructions.  There  Is  no  sucOi  Issue  lb  this 
case. 

We  deduce  from  the  authorities  and  from 
the  basic  principles  of  the  law  of  negligence 
the  following  rule,  as  applicable  to  the  fac-ts 
of  the  charge  here  under  consideration:  If 
the  negligence  of  the  plaintiff  merely  result- 
ed in  placing  him  In  a  dangerous  position,  he 
not  having  discovered  his  peril,  though  he  was 
negligent  in  falling  so  to  do,  and  if  his  peril 
was  discovered  by  the  defendant,  who  could 
thereafter  have  avoided  the  injury  by  the  use 
of  all  the  means  at  bis  command,  and  be  neg- 
ligently (not  wlllfuHy)  failed  to  use  sudi 
means,  he  is  liable  for  the  injury  Inflicted, 
Upon  the  ground  that  such  failure  was  tlic 
sole  proximate  cause  of  the  injury;  the  law, 
upon  the  principle  of  humanity,  refusing  to 
consider  for  any  purpose  the  prior  negligence 
of  the  plaintiff.  But  if  the  plaintiff  also  dis- 
covered the  peril  to  which  certain  conduct  on 
his  part  would  expose  bim,  and  thereafter 
negligently  persisted  in  such  conduct,  how- 
ever reckless  It  may  be,  such  negligence,  con- 
curring with  that  of  the  defendant  to  produce 
the  injury,  is  a  proximate  cause  of  the  injury 
and  he  cannot  recover.  In  support  of  our 
conclusions  as  announced  in  the  foregoing 
portion  of  this  <^inioh,  we  dte:  Powers  t. 
City  By.  Co.,  143  Iowa,  427,  121  N.  W.  1097; 
Holwerson  v.  Hallway  Co.,  107  Mo.  216,  57  S. 
W.  770,  50  L.  B.  A.  856;  Gahagan  v.  Ballway 
Co.,  70  N.  H.  441,  50  Atl.  146,  55  L.  R.  A.  444: 
Blder  v.  Rapid  Transit  Co.,  171  N.  X.  139.  03 
N.  E.  886,  08  U  R.  A.  125 ;  Watson  v.  Rail- 
way Co.,  133  Mo.  246,  34  S.  W.  574 :  Green  v. 
Railway  Co.,  143  CaL  31,  76  Pac.  719, 101  Am. 
St.  Rep.  76 ;  Smith  v.  RaUway  OOm  114  N.  C 
728,  19  S.  E.  863,  923,  25  U  B.  A.  297;  Farm- 
er V.  Railway  Co.,  88  N.  0.  670;  Mereditb  Vj 
Ballway  Co.,  89  N.  a  681,  682.  6  S.  £.  666 
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Drown  ▼.  BaQway  Co.,  76  Oblo  St.  234,  81  N. 
E.  328,  329,  10  U  R.  A.  (N.  S.)  421,  118  Am. 
St  Rep.  844;  O'Rrlen  v.  McGUnchy,  68  Me. 
552,  658 ;  Ward  v.  RaUway  Co.,  96  Me.  145, 
51  Atl.  947 ;  Sher.  &  Red.  Neg.  voL  1,  g  101 ; 
Tbomp.  Neg.  vol.  2,  §  1666 ;  Beach,  Con.  Neg. 
H  54  to  59. 

"The  duty  of  the  defendant's  employ*  to  avoid 
the  injury  to  the  plaintiff,  approaching  Its 
track,  was  not  greater  than  the  duty  of  the 
plaintiff  to  avoid  injury  from  the  approaching 
ear,  and  these  duties  were  concurrent  and  con- 
tinuous up  to  the  moment  of  the  accident." 
Powers  V.  City  Ry.  Co.,  supra. 

'"We  think  the  better  rule  is  that,  exceilt 
where  the  injury  is  willfully  inflicted,  or  is  in- 
flicted under  stich  circumstances  as  to  amount 
to  willfulness,  the  rule  that  contributory  neg- 
lii?ence  is  a  good  defense  applies  without  (luali- 
fication,  unless  the  company  is  guilty  of  neg^ 
ligence  subsequent  to  that  of  the  plaintiff,  and 
not  merely  contemporaneous  and  concurrent 
with  that  of  the  plaintiff."  Holwerson  v.  Rail- 
way Co.,  supra. 

"The  negligence  of  neither  is  an  excuse  for 
concurrent  want  of  care  in  the  other,  because 
for  an  injury  resulting  from  the  concurrent  neg- 
ligence of  both  neither  can  recover."  Gahagaii 
T.  Railway  Co.,  supra. 

"The  contributory  negligence  of  the  injured 
party  cannot  be  taken  from  the  jury,  except 
in  cases  where  it  is  clear  that  there  was  some 
new  act  of  negligence  on  the  part  of  the  defend- 
ant that  was  the  proximate  cause  of  the  injury. 
The  negligence  of  the  deceased,  if  any,  was  sub- 
stantially concurrent  with  that  of  the  defendant, 
if  any.  •  •  •  In  determining  whether  the 
cause  of  the  accident  is  proximate  or  remote, 
the  same  test  must  be  applied  to  the  conduct  of 
the  injured  party  as  is  to  be  applied  to  the  de- 
fendant. The  conduct  of  the  latter  cannot  be 
judged  by  one  rule  and  that  of  the  former  by 
some  other  rale."  Rider  t.  Rapid  Transit  Ca, 
supra. 

"In  order  to  avoid  the  effect  of  the  unquestion- 
ed negligenee  of  deceased,  plaintiff  charges  that 
defendant's  employes  failed  to  observe  proper 
care,  after  the  peril  to  which  he  had  exposed 
himself  was  known  to  them.  •  •  •  The  rule 
is  thus  invoked,  which  is  well  settled  in  this 
state,  that,  though  one  has  negligently  placed 
himself  upon  a  railroad  track  in  front  of  a  mov- 
ing train,  those  operating  it  owe  him  the  duty 
of  care  to  avoid  injuring  bim,  and  his  iirevious 
negligeoce  will  not  bar  a  recovery  if  injury  re- 
salts  to  him  from  neglect  of  such  duty.  But 
to  carry  this  doctrine  to  the  length  of  saying 
that  one,  who  knowingly  crosses  the  track  of  a 
railway  in  such  close  proximity  to  a  moving 
train  as  to  be  struck  tnereby  before  he  could 
cross  would  not  be  guilty  of  concurring  negli- 
gence would  virtually  abolish  the  law  of  con- 
tributory negligence  altogether,  and  render  nuga- 
tory a  Icmg  and  uniform  line  of  decisions  of  this 
court.  Boyd  v.  Railway  Co,  105  Mo.  371,  16 
S.  W.  909,  and  cases  cited.  The  rule  first  stated 
presupposes  a  previous,  or  in  point  of  time  a 
prior,  negligence  of  plaintiff,  the  effect  of  which 
could  be  aviHded  by  defendant.  It  does  not 
exempt  plaintiff  from  the  consequences  of  his 
own  contemporaneous  negligence,  which  is  an 
inunedlate,  direct,  and  proximate  cause  of  the 
injury.  'Where  the  Jiegli^nt  act  or  omissions 
of  the  parties  to  the  action  were  contempora- 
neous, or,  what  is  to  say  the  same  thing,  when 
the  catastrophe  is  the  resnlt  of  concurring  or 
mutual  nets  of  negligence,  the  plaintiff  cannot 
recover  damages.'  Beach,  Contrib.  Neg.  g  56." 
Watson  T.  Railway  Co.,  supra. 

"It  (the  role  as  to  discovered  peril)  has  no 
applicatiiHi,  however,  to  a  case  where  both  par- 
ties are  guilty  of  concurrent  acts  of  negligence, 
each  of  which,  at  the  very  time  when  the  ac- 
ddeot  occurs,  contribntes  to  it."  Green  v.  Rail- 
way  Co..  aupra, 

"Whetker   the  plalatiil   was   guilty   of   con- 


tributory negligence  depends  upon  whether  his 
act  'was  a  proximate  or  a  remote  cause.  If 
the  act  is  directly  connected  so  as  to  be  concur- 
rent with  that  of  the  defendant,  then  his  neg- 
ligence is  proximate  and  will  bar  his  recovery.' 
Smith  V.  Railway  Co.,  supra. 

"If  the  plaintiff's  negligence  merely  put  him  in 
the  place  of  danger,  and  stopped  there,  not  ac- 
tively continuing  until  the  moment  of  the  ac- 
cident, and  the  defendant  *  *  •  knew  of  his 
danger,  •  •  •  then,  if  the  plaintiff's  neg- 
ligence did  not  concurrently  combine  with  de- 
fendant's negligence  to  produce  the  injury,  the 
defendant's  negligence  is  the  proximate  cause  of 
the  injury,  and  that  of  the  plaintiff  is  a  re- 
mote cause.  This  is  all  there  is  of  the  so- 
called  doctrine  of  'the  last  chance.' "  Drown 
V.  Railway  Co.,  supra. 

"It  is  not  enough  that  a  defendant  might,  by 
the  exercise  of  due  care  upon  his  part,  have 
avoided  the  consequence  of  the  plaintiff's  neg- 
ligence, when  that  negligence  is  contemporaneous 
with  the  fault  of  the  defendant.  But,  if  the 
plaintiff's  negligence  is  so  remote  as  not  to  be 
a  proximate  cause  contributing  to  the  injury, 
then  a  defendant's  failure  to  exercise  due  care 
to  avoid  the  consequences  of  the  plaintiff's  ear- 
lier and  remote  negligence,  when,  by  the  ex- 
ercise of  such  care,  it  could  have  been  avoided, 
will  render  the  defendant  liable."  Ward  v. 
Railway  Co.,  supra. 

"The  foregoing  rule  (as  to  discovered  peril) 
obviously  does  not  apply,  where  the  plaintiff's 
contributory  negligence  is  in  order  of  causation 
either  subsequent  to  or  concurrent  with  that 
of  defendant.  Therefore,  while  one  negligently 
walking  upon  a  railroad  is  generally  entitled  to 
recover  'if  the  engineer,  seeing  him,  makes  no 
effort  to  check  the  train,  he  cannot  recover  if, 
after  becoming  aware  of  his  danger,  he  makes 
no  proper  effort  to  escape."  Sher.  &  Redf.  Neg., 
supra. 

'Where  a  traveler  recklessly  thrusts  himself 
in  front  of  a  moving  train,  his  injury  is  ascrib- 
ed to  his  own  rashness  and  folly  as  its  proximate 
cause ;  and  this  is  generally  held  to  be  so,  with- 
out any  regard  to  the  negligence  of  the  man 
in  charge  of  the  engine .  or  train,  unless  the 
same  is  so  gross  as  to  amount  to  willfulness  or 
wantonness."     Thompson   Neg.,  supra. 

"When  the  negligent  acts  or  omissions  of  the 
parties  to  the  action  were  contemporaneous,  or, 
what  is  to  say  the  same  thin^,  when  the  catas- 
trophe is  the  result  of  concurring  or  mutual  acts 
of  negligence,  the  plaintiff  cannot  recover." 
Beach  Contrib.  Neg.,  supra. 

The  case  of  Railway  Co.  v.  Jacobson, 
supra,  viewed  only  with  reference  to  certain 
language  therein,  would  seem  to  be  against 
the  conclusion  which  we  have  reached  as 
hereinbefore  set  out.  But  the  language  of 
every  case  should  be  construed  with  refer- 
ence to  the  facts  thereof,  and,  In  so  far  as 
it  Is  not  applicable  to  the  facts,  it  is  dicta. 
In  that  case,  the  deceased  was  upon  a  bridge 
In  the  discharge  of  his  duty,  and  therefore 
was  not  guilty  of  negligence  in  being  there. 
He  did  not  discover  the  approaching  train 
until  it  was  within  "one  telegraph  pole"  of 
him.  His  failure  to  leave  the  railway  motor- 
cycle upon  which  he  was  riding  and  jump  off 
the  bridge,  if  he  could  have  done  so  In  time 
to  have  saved  himself,  was  not  negligence. 

"Negligence  will  not  be  imputed  to  a  person 
who,  under  an  impulse  of  sudden  terror,  acts  er- 
roneously, commits  an  error  of  judgment  or,  in 
general,  acts  differently  from  the  manner  in 
which  a  man 
care  would 
Thomp.  Neg. 


differently    from    the    manner    in    ^^^ 
exercising  reasonable  or  ordinary  (^  ^-^^'^^^l  ^-^y 
act    under    the    circumataiW^v  V^JVjOy  Iv^ 
i  1618.  '  O 
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Thus  it  appears  from  the  undlspnted  facts 
that  deceased  was  not  guilty  of  negligence 
at  all,  and  hence  the  doctrine  of  contribu- 
tory negligence  was  not  In  the  case.  On  the 
other  band,  the  engineer  discovered  the  de- 
ceased upon  the  bridge  when  he  was  2,040 
feet  from  him,  within  which  distance  the 
train  could  have  been  stopped ;  but,  if  he  had 
not  discovered  the  deceased,  his  failure  to  do 
so  was  negligence,  and  therefore  the  com- 
pany was  liable,  the  deceased  not  being  neg- 
ligent. This  was  recognized  by  the  court  de- 
livering the  opinion  therein,  as  shown  from 
the  following  excerpt  therefrom: 

"We  understand  the  law  to  be  that,  as  to 
persona  rightfully  on  the  track  where  the  op- 
eratives of  a  train  may  expect  them  to  be,  the 
operatives  owe  the  general  duty  of  lookont  and 
must  exercise  ordinary  care  to  discover  them, 
as  well  as  to  avoid  injury  after  the  peril  is 
discovered.  •  •  •  Under  the  portion  of  the 
charge  complained  of,  this  duty  was  imposed 
and  no  more." 

It  appearing  from  the  undisputed  evidence 
In  the  case  that  the  railway  company  was 
guilty  of  negligence,  and  that  the  deceased 
was  not  guilty  of  negligence,  the  writ  of  er- 
ror was  properly  refused  by  the  Supreme 
Court.  It  appears  that  the  appellant  in  that 
case  requested  a  charge  to  the  effect -that,  if 
the  deceased  discovered  his  peril  In  time  to 
avoid  the  injury,  and  failed  to  do  so,  he 
could  not  recover,  which  charge  was  refused. 
The  requested  charge  is  not  set  out.  It  was 
rightfully  refused,  for  the  reason  that  the 
evidence  did  not  raise  the  issue  of  negli- 
gence on  the  part  of  the  deceased. 

Ck)mmentlng  on  the  Issue  sought  to  be 
raised  by  the  requested  charge  referred  to, 
the  court  said: 

"The  doctrine  of  liability  upon  the  discovered 
peril  of  one  in  fault  is  based  upon  the  grounds 
of  public  policy,  which  forbid  the  killing  or 
maiming  of  another  even  with  bis  consent  or  ac- 
quiescence, and  this  high  duty  to  avoid  such  con- 
sequences would  devolve  on  the  operatives, 
*  *  *  whatever  the  fanlt  of  the  person  in 
perlL" 

We  concede  the  correctness  of  the  state- 
ment that,  under  such  circumstances  "thU 
high  duty  to  avoid  such  consequences  would 
devolve  on  the  opesatlves,  •  •  •  what- 
ever the  fault  of  the  person  in  peril,"  but 
not  that  the  violation  of  such  duty  would,  in 
all  cases,  render  the  party  inflicting  the  in- 
jury liable  In  damages.  The  duty  to  avoid 
negligently  Injuring  another  is  binding  in 
morals  In  all  instances,  but,  upon  the  ground 
of  public  policy,  the  law  will  not  permit  the 
injured  party  to  recover,  if  his  negligence  la 
likewise  a  proximate  cause  of  his  Injury. 
The  rule  which  forbids  one  to  recover  if  he 
is  guilty  of  contributory  negligence  Is  also 
based  upon  public  policy.  It  is  true  the 
law  would  punish  one  criminally  who  took 
the  life  of  another  at  bis  request,  but  we 
know  of  no  rule  of  public  iwllcy  that  would 
allow  one,  who  was  injured  in  an  attempt  to 
take  bis  life  at  his  request,  to  recover  dam- 
ages for  Bucb  injury.    If  two  men  riwnld 


fight  a  duel  and  eadi  should  wound  the  oth- 
er, each  would  be  guilty  of  a  penal  offense, 
but  we  apprehend  that  neither  would  be  com- 
pensated for  his  wrong  by  allowing  him  to 
recover  damages  from  the  other  wrongdoer. 
The  law  punishes  the  offense  for  the  pro- 
tection of  society,  but  does  not  award  dam- 
ages to  the  wron^oer. 

The  statement  of  the  court  In  the  Jacob- 
son  Case,  supra,  28  Tex.  Civ.  App.  page  156, 
66  S.  W.  1114,  that  "the  courts  have  not 
sought  to  Justify  it  (the  doctrine  of  discov- 
ered peril)  on  the  •  •  *  ground  that  the 
defendant's  failure  to  resort  to  every  means 
at  hand  to  prevent  the  disaster  is  a  new  and 
intervening  cause,"  is  not  correct,  and  is  not 
sustained  by  the  cases  referred  to,  viz.,  Mc- 
Donald T.  Railway  Co.,  86  Tex.  1,  22  S.  W. 
d39,  40  Am.  St.  Rep.  803,  Railway  Co.  y. 
Staggs,  90  Tex.  461,  39  S.  W.  295,  and  Rail- 
way Co.  V.  Breadow,  90  Tex.  27,  86  S.  W.  410. 
In  neither  the  McDonald  nor  the  Breadow 
Case  was  the  peril  of  tVe  injured  party  dis- 
covered before  the  infliction  of  the  Injury. 
The  language  used  by  Mr.  Justice  Denman 
In  the  Breadow  Case  was  dicta,  but  we  con- 
cede that  it  is  a  correct  statement  of  the  law 
as  applicable  to  the  facts  of  that  case.  He 
distinctly  rests  the  liability  of  the  company 
upon  Its  failure  to  exercise  proper  care  after 
the  discovery  of  the  peril  as  being  "a  new 
and  intervening  cause."  He  refers  to  it  as 
a  "new  duty."  It  was  the  duty  of  the  engi- 
neer to  keep  a  proper  lookout  It  was  also 
the  duty  of  Breadow  to  keep  a  proper  look- 
out. Failure  to  discharge  such  duty  by  both 
of  the  parties  would  have  made  an  ordinary 
case  of  contributory  negligence;  but  if  the 
engineer  had  discovered  Breadow's  peril  and 
had  realized  that  Breadow  had  not  discov- 
ered his  peril,  though  he  was  negligent  in 
falling  to  do  so  up  to  the  very  time  of  his  in- 
Jury,  the  principles  of  hunmnity,  as  well  as 
public  policy,  imimsed  upon  the  engineer  a 
new  duty  which  superseded  and  irat  out  of 
the  case  both  his  former  duty  to  discover  the 
I)eril  and  Breadow's  duty  to '  exercise  due 
care,  and  made  the  failure  to  avoid  the  in- 
jury after  such  discovery  the  new  and  sole 
proximate  cause  of  such  Injury.  This  is  but 
a  proper  application  of  the  doctrine  of  Da- 
vies  V.  Mann,  and,  as  shown  by  the  authori- 
ties hereinbefore  cited.  Is  all  there  is  in  the 
doctrine  of  discovered  peril  or  last  chance. 

In  the  Staggs  Case  the  Jury  were  charged 
that  if  Staggs,  after  becoming  aware  of  his 
danger,  either  willfully  or  negligently  failed 
to  leave  the  track  in  time  to  avoid  being 
struck,  be  could  not  recover.  Railway  Co.  v. 
Staggs,  37  S.  W.  612.  No  error  was  assigned 
ujwn  this  portion  of  the  charge.  The  ques- 
tion certified  to  the  Supreme  Court  was  as 
to  whether  the  plaintiff  was  entitled  to  re- 
cover, notwithstanding  the  ne(;Ugence  of  the 
deceased — 

"If  the  train  operatives,  after  discovering  Staggt 
upon  the  track  between  a  quarter  and  a  half  a 
mile  in  front  of  ths  aovias  train,  failed  t»  nat 
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the  care  of  ordlAry  prudence  to  diteover  <n 
Hm«  to  pnveitt  or  <e*«en  the  iniurf  wftett  he  was 
in  actual  daagar,  and  that  be  would  not  prob- 
ably leare  the  trade  in  time  to  prevent  the  in- 
jury."   (Italica  oura.)   . 

Thns  it  apx>eaTS  that  the  question  was  as 
to  negUgence  in  falling  to  discover  the  peril 
of  the  deceased,  and  not  as  to  the  duty  of 
the  mgineer  after  discovering  such  peril. 
The  only  tblng  decided  by  the  Supreme  Court 
In  the  Staggs  Case  was: 

"The  district  court  erred  In  charaing  the  jury 
as  stated  in  the  question."  Ry.  Co.  v.  Staggs, 
90  Tex.  461,  39  S.  W.  29B. 

Appellant's  tenth  assignment  of  error  re- 
lates to  the  refusal  of  the  court  to  give  the 
following  special  charge: 

"Oentlemen  of  the  jury:  The  court  in  its 
main  charge  has  presented  the  question  of  dis- 
covered peril,  which  is  commonly  known  as 
the  humanitarian  doctrine,  which  means  that, 
notwithstanding  plaintiff's  negligence  or  con- 
tributory negligence  in  his  failnre  to  exercise 
ordinary  care  in  approactiinK  and  attempting  to 
cross  defendant's  tracic,  if  the  person  in  charge 
of  the  operation  of  the  street  car  discovered  the 
impending  danger  of  collision  with  the  plaintiffs 
wagon  in  time  to  have  avoided  danger  by  stop- 
lung  the  car  with  the  means  and  appliances  at 
hand,  a  new  duty  arose,  and  if  the  persons  in 
charge  of  the  street  car  did  realize  the  danger 
and  peril,  and  if  the^  did  fail  to  utilize  the 
means  at  hand  by  which  they  could  have  stop- 
ped the  car  and  averted  the  danger  before  the 
plaintiff  drove  upon  the  track,  in  front  of  the 
moving  car,  then  the  defendant  would  be  liable 
for  the  ijujury  inflicted  upon  plaintiff ;  provided, 
however,  that  if  ^ou  believe  from  the  evidence 
that  the  said  plaintiff,  J.  A.  Wilson,  failed  to 
nse  such  care  as  an  ordinarily  prudent  man 
would,  under  the  same  or  similar  circumstanc- 
es, in  approaching  and  attempting  to  cross  de- 
fendant s  track,  then  the  said  Wilson  was  at 
the  time  of  the  collision  engaged  in  an  act  of 
negligence,  and  concurrent  negligence  whldi 
continued  so  far  as  he  was  concerned  up  to  the 
very  time  of  the  collision,  and  in  such  case  what 
is  known  as  the  rule  of  discoTered  peril  does 
not  apply,  and  yon  will  return  a  verdict  for  the 
defendant." 

For  the  reasons  heretofore  stated,  the  re- 
fusal to  give  this  charge  was  error. 

Special  charge  No.  9,  as  set  out  In  the  fif- 
teenth assignment  of  error,  should  have  been 
given,  except  for  the  fact  that  that  portion 
of  the  same  which  Instructed  the  jury  that 
the  motorman  and  conductor  had  a  right  to 
presame  that  the  plaintiff  would  stop  his 
wagon,  before  It  collided  with  defendant's 
car,  wonld,  tinder  the  facts  of  this  ease,  have 
been  a  charge  upon  the  weight  of  evidence. 

rsi  The  coart  did  not  err  in  its  charge 
with  reference  to  the  injury  suffered  by  ap- 
pellee, by  reason  of  the  treatment  which  he 
received  subsequent  to  his  injuries,  nor  In 
refaslng  the  special  charge  requested  In  ref- 
erence to  such  matter.  A  party  who  Is  In- 
jured by  the  fault  of  another  is  required  to 
use  only  ordinary  care  In  order  to  prevent 
the  aggravation  of  his  Injuries.  Railway  Co. 
v..McK:enzle,  80  Ter.  Civ.  App.  293,  70  S.  W. 
237;  Railway  Co.  t.  Duncan,  55  Tex.  Civ. 
App.  440,  120  S.  W.  36& 

Appellant  assigns  6rror  as  to  the  miscon- 
duct of  the  Jury.    As  this  case  la  to  be  re- 


versed upon  other  points,,  we  wiU  not  pass 
upon  the  issue  as  to  whether  or  not  the  mis- 
conduct shown  was  suftlcient  to  warrant  a 
reversal  of  this  cause,  but  will  content  our- 
selves vflth  saying  that  the  conduct  of  the 
Jury  complained  of  was  improper. 

We  have  carefully  examined  all  of  the  as- 
■ignments  ot  error  la  this  case,  and  the 
points  of  law  raised  In  some  of  those  which 
we  overrule  are  worthy  of  more  extended 
comment  than  we  have  given  them;  but,  as 
this  opinion  lias  unavoidably  attained  such 
great  length,  we  will  not  further  discuss  such 
Issues. 

For  the  reasons  stated,  this  case  Is  re- 
versed and  remanded  for  a  new  trlaL 

Reversed  and  remanded. 

KEY.  C.  J.  (dissenting).  While  I  Indorse 
much  that  is  said  in  the  able  opinion  of  Mr. 
Justice  JENKINS  in  this  case,  I  do  not  con- 
cur In  the  result  reached,  and  do  not  believe 
that  the  case  should  be  reversed.  The  rever- 
sal Is  based  upon  alleged  error  in  the  sixteenth 
paragraph  of  the  trial  court's  charge,  and 
the  action  of  that  court  in  refusing  to  give  a 
requested  instruction,  both  of  wlilcb  are  set 
out  in  the  majority  opinion.  Since  the 
amendment  of  1913,  it  Is  now  statutory  law 
in  this  state  that  objections  to  charges  given, 
or  exceptions  to  the  action  of  the  trial  court 
in  refusing  charges  that  are  not  made  before 
the  case  is  submitted  to  the  Jury,  shall  be 
regarded  as  waived;  and  the  effect  of  that 
statute  is  to  preclude  a  complaining  litigant 
from  urging  any  objection  In  that  regard 
which  Was  not  presented  to  the  trial  court 
In  time  for  correction  by  that  court.  So  it 
becomes  Important  In  this  case  to  note  the 
objectiooa  urged  by  appellant  In  the  court 
below  against  paragraph  16  of  the  charge, 
and,  as  revealed  by  the  transcript,  the  only 
objections  so  urged  were  as  follows: 

"The  defendant  specially' excepts  to  all  that 
part  of  paragraph  16  of  the  court's  main  charge 
wherein  the  doctrine  of  discovered  peril  is  at- 
tempted to  be  stated  to  the  jury,  because  the 
jury  are  told  that  if  it  appeared  to  the  motorman 
in  charge  of  the  car  that  J.  A.  Wilson  would  not 
probably  stop  before  he  reached  said  track  or 
would  not  pass  over  the  same  in  time  to  avoid 
a  collision  with  said  car  and  tiiat  the  plaintiff 
was  in  peril,  etc.,  because  the  said  charge 
wholly  ignores  the  priaciple  of  law  that  the 
motorman  in  charge  of  the  car  had  a  rig^t  to 

S resume  that  the  plaintiff  would  not  drive  upon 
efendant's  track  in  front  of  the  moving  car,  but 
would  stop  before  he  reached  the  same,  and  that 
the  defendant  owed  him  no  dut^  other  than 
ordinary  care  until  it  actually  discovered  and 
realized  the  plaintiffs  perilous  position  and  that 
he  could  or  would  not  extricate  himself  there- 
from. The  said  charge  further  ignores  the  con- 
current negligence  of  the  plaintiff  in  connection 
with  the  acts  and  negligence,  if  any,  on  the  part 
of  the  defendant  company  or  its  agents,  serv- 
ants, and  employes  in  charge  of  the  car.  If  the 
concurrent  acts  of  negligence  operated  with  the 
concurrent  act  of  the  defendant,  then  the  doc- 
trine of  discovered  peril  would  not  apply,  and 
the  plaintiff  would  not  be  entitled  to  recover." 

The  first  objection  set  out  above  is  not 
stramously   urged   in   this  cOurt,   nor   Bu*y 
talned  by  the  majority  opinion,  and  la  not 


Google 


544 


1S7  SOUTHWESTEBN  REPOBTES 


(Tex. 


tenable,  because  the  charge  complained  of 
required  the  jury  to  find  that  the  motorman 
realized  that  the  plaintiff  was  not  going  to 
stop  and  was  in  actual  peril  before  he,  the 
motorman,  was  required  to  take  steps  for 
his  protection,  etc.  The  second  objection  la 
vigorously  tirged  by  appellant's  counsel,  and 
is  sustained  by  the  majority  opinion';  and 
those  are  the-  only  questions  this  court  is 
called  upon  to  decide  in  reference  to  that  par- 
agraph of  the  court's  charge,  or  the  refusal 
of  the  court  to  give  the  requested  instruc- 
tion set  out  in  the  majority  opinion.  Atten- 
tion la  called  to  these  facts  In  order  to  pre- 
vent misconstruction,  as  I  do  not  desire  to 
have  it  understood  that  I  believe  the  para- 
graph of  the  court's  charge  referred  to  is 
free  from  all  objections  that  might  have 
been  made  to  it  In  fact,  if  it  had  been  ob- 
jected to,  as  withdrawing  from  the  jury  the 
question  of  the  motorman's  negligence  or 
want  of  cafe  in  taking  steps  to  prevent  the 
injury,  and  thereby  violating  the  statute 
which  prohibits  a  trial  Judge  from  comment- 
ing upon  the  weight  of  the  testimony,  I 
am  strongly  Inclined  to  the  view  that  such 
objection,  if  timely  made  and  preserved, 
would  have  required  a  reversal  of  the  case, 
unless  it  be  that  such  error  was  invited  by 
appellant's  special  charge  set  out  in  the  ma- 
jority opinion,  which  seems  to  state  the 
duty  of  the  motorman,  after  dlscoveiiug  ap- 
pellee's perilous  situation,  in.  substance  the 
same  as  in  the  court's  charge.  S.  A.  &  A.  P. 
By.  Co.  V.  Hodges,  102  Tex.  524,  120  S.  W. 
S48.  In  the  case  cited,  the  Supreme  Court 
said: 

"We  think  it  proper  to  say  that  we  agree  with 
counsel  for  plalutilt  in  error  iu  tlieir  contention 
that  the  duty  of  those  operating  an  engine  and 
discovering  a  person  in  peril  in  its  patli  Is  to 
exercise  ordinary  care,  that  is,  such  care  as  per- 
sons of  ordinary  prudence  in  their  situation 
would  use,  to  avoid  injury.  The  difference  in 
the  expressions  on  the  subject  found  In  the 
decisions  is  due  to  the  fact  that  some  of  them 
state  this  legal  standard  of  duty,  while  others 
describe  the  diligence  to  be  employed  to  consti- 
tute such  ordinary  care— the  performance  of 
the  duty.  In  situations  of  such  imminent  peril, 
the  care  of  an  ordinarily  prudent  person  con- 
sists of  a  very  high  degree  of  diligence  to  avert 
injury,  and  the  decisions  discusHing  the  question 
mean  this  rather  than  that  more  than  ordinary 
care  is  exacted  by  law.  That  degree  of  care 
is  all  that  any  one  owes  to  another,  except  when 
certain  special  relations  exist.  The  jurors  try- 
ing a  case  are 'the  judges  as  to  what  constitutes 
this  ordinary  care,  and,  abstractly,  it  is  im- 
proper for  the  court  in  its  charge  'to  decide  for 
them  just  what  should  or  should  not  have  been 
done  by  the  party  whose  conduct  is  under  inves- 
tigation. But  it  is  also  often  true  that  a  charge 
that  is  addressed  to  the  particular  things  that 
should  have  been  done  rather  than  to  the  legal 
standard  of  duty  is  unobjcctionoble  because, 
practically  viewed,  it  exacts  no  more  than  the 
doing  of  that  which  obviously  was  necessary 
under  the  facts  of  the  particular  situation  to 
constitute  the  care  required,  and  therefore  does 
not  invade  the  province  of  the  jur^.  But  when- 
ever a  real  question  exists  under  evidence,  wheth- 
er or  not  precautions  should  have  been  taken, 
other  and  different  from  those  which  the  party 
judged  to  be  sufficient,  and  therefore  took,  that 
question  is  for  the  jury  to  decide  by  applying 


the  standard  of  care  of  a  person  of  ordinary 
prudence,  and  it  should  be  left  to  the  jnry  by 
the  charge.  In  this  case  the  charge  made  the 
defendant  liable,  if  the  fireman  discovered  the 

peril  of  the  deceased  and.  could  have  signaled  the 
engineer  in  time  for  the  latter  to  have  averted 
the  accident  by  stopping  the  engine,  tlndor  the 
facts  of  this  case,  the  charge  assumed  nothing 
about  which  there  could  be  any  question.  The 
fireman,  but  not  the  engineer,  saw  the  deceased 
at  work  on  the  track  for  a  long  distance  as  the 
engine  approached  him,  but  took  no  precaution 
until  too  late,  assuming  that  deceased  would 
get  out  of  the  way.  The  true  question  was  sub- 
mitted to  the  jury  and  was,  did  the  fireman  soon 
enough  realize  the  perilous  situation  to  bare 
prevented  the  catastrophe,  and  not  what  nieas- 
ui-es  he  ought  to  have  taken  to  that  end.  That, 
if  be  discovered  the  danger,  he  onght  to  bare  bad 
the  engine  stopped,  admits  of  no  question." 

The  reason  given  in  the  Hodges  Case  for 
holding  that  it  was  not  reversible  error  to 
depart  from  the  rule  of  ordinary  care  in  that 
case  does  not  exist  in  this  case;  but  it  is  not 
necessary  to  further  consider  that  question, 
because,  as  that  objection  was  not  made  to 
the  charge  in  the  trial  court,  it  must  be  re- 
garded as  waived,  and  cannot  be  considered 
on  appeal  as  fundamental  error  or  otherwise, 
because  the  statute  referred  to  declares  that 
all  objections  not  so  made  shall  be  regarded 
as  waived. 

In  Railway  v.  Jacobson,  28  Tex.  Civ.  App. 
150,  06  S.  W.  1111,  it  was  contended  on  be- 
half of  the  railway  that,  although  its  em- 
ployes may. have  discovered  the  perilous  situ- 
ation of  the  deceased,  and  may  have  been 
guilty  of  negligence  in  falling  to  use  the  means 
at  hand  to  prevent  injuring  him,  neverthe- 
less, if  the  deceased  was  guilty  of  contribu- 
tory negligence  at  the  very  time  of  his  In- 
jury, the  plaintiff  could  not  recover.  The 
very  clear  and  satisfactory  opinion  of  the 
Court  of  Civil  Appeals  in  that  case  was  pre- 
pared by  Mr.  Justice  Gill,  who  dealt  with 
I  that  question  as  follows: 

I  "The  charge  of  the  court  on  contributory  neg- 
j  ligence  is  assniled  upon  two  grounds:  First, 
I  because  it  charges  the  law  of  discovered  peril 
'  as  a  part  of  the  law  of  contributory  negligence ; 
j  and,  second,  because,  in  the  event  it  should  ap- 
!  pear  that  the  oper.itlves  of  the  train  disoover<^l 
I  the  peril  of  deceased  In  time  to  have  avoided  the 
j  injury,  a  recovery  was  permitted,  even  thoa!;h 
I  deceased  saw  the  train  lu  time  to  escape,  and 
,  negligently  failed  to  do  so.  This  latter  point 
'  was  also  presented  by  special  charges,  which 
were  refused. 

"Ilegardiag  the  first  objection,  we  are  of  the 
opiniim  the  court  did  not  err  in  the  respect  com- 
plained of.     The  law  of  discovered  peril,  or  the 
^  duty  arisinj;  therefrom,  when   the  peril  is  due 
i  to  the  negligence  of  the  party  injured,  is  in  a 
j  sense  a  part  of  the  law  of  contributory  ntpli- 
gcnce — a  modification  of  the  rule   forbidding   a 
recovery  by  reason  thereof.     Under  one  phase 
of  this  case,  contributory  negligence  of  deceas- 
ed did  not  necessarily  defeat  a  recovery,  and  the 
court  in  that  connection  properly  called  to  tlie 
attention   of  the  jury  the  law  which,   under   a 
certain  state  of  facts,  would  permit  a  recovery 
notwithstanding  the  fault  of  deceased. 

"Under  the  second  objection,  appellant  con- 
tends that,  while  it  is  true  if  the  negligence  of 
a  person  places  him  in  a  position  of  peril,  at>d 
the  company's  servants  in  charge  of  an'  ap 
preaching  train  discover  his  peril  in  time  to 
avoid  injury,  and  fail  to  do  so,  the  com|>->>v  ^ 
is  liable,  notwithstanding  the  fault  of  the  p^i."-  -^ 
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MB  tm^ond,  Tet  tkia  ia  true  only  in  a  modified 
aenae;  firnt  >a  to  aay,  when  the  nei^icence  of 
the  injured  person  ia  not  continuoua  and  ex- 
istent at  the  time  of  the  injury.  And  it  ia  not 
tme  if  the  person  injured  also  discovers  his 
peril  in  time  to  avoid  it,  but  eontinuea  his  neg- 
ligent course  after  diacovery  of  peril,  and  does 
nothing  to  save  himself. 

"The  idea  of  appellant's  counsel  seems  to  be 
that,  if  the  recklessness  of  the  person  in  peril, 
but  able  to  save  himaelf  by  the  exercise  of  ordi- 
nal^ care,  is  equal  to  the  recklessness  of  the 
train  operatives  who  might  avert  the  injury 
by  a  resort  to  the  means  at  hand,  but  do  not, 
there  can  be  no  liability.  The  doctrine  of  lia- 
bility upon  the  discovered  peril  of  one  in  fault 
is  based  npon  grounds  of  public  policy  which 
forbid  the  killing  or  maiming  of  another,  even 
with  his  consent  or  acquiescence,  and  this  high 
duty  to  avoid  such  conaeqnencea  would  devolve 
on  the  operatives  of  a  train,  whatever  the 
fault  of  Qie  person  in  peril.  It  seems  to  us  the 
very  reasons  which  underlie  the  doctrine  con- 
stitute a  complete  answer  to  appellant's  con- 
tention. In  such  a  case,  the  question  of  negli- 
gence on  the  part  of  the  operatives  Is  in  a  sense 
eliminated.  The  duty  to  resort  to  every  means 
at  hand,  consistent  with  the  safety  of  the  train, 
to  avoid  the  injury  ia  absolute,  and  the  failure 
to  do  80  partaikea  of  the  nature  of  a  wanton 
wrong,  against  which  no  act  on  the  part  of  the 
person  injured  will  be  a  defense.  The  rule  has 
been  adopted  without  qualification  in  this  state. 
The  courts  have  not  sought  to  justify  it  on  the 

?uestionab]e  and  technical  grouniL  that  tiie  de- 
endanf a  failnre  to  resort  to  every  means  at 
hand  to  prevent  the  disaster  is  a  new  and  inter- 
vening cause.  It  is  based  rather  on  the  broad 
ground  of  public  policy,  which  forbids  the  inter- 
position ot  such  a  defense  by  a  wrongdoer,  who 
knovdngly  fails  to  prevent  the  destruction  of  a 
hnman  life  Ahen  he  can.  McDonald  v.  Railway, 
86  Tex.  1.  22  S.  W.  989,  40  Am.  St  Rep.  803a, 
and  authorities  cited ;  Railway  Co.  v.  Staggs, 
90  Tex.  461.  3»  R  W.  295;  Railway  Co.  v. 
Breadow,  90  Tex.  27,  38  S.  W.  410." 

The  appellant  In  titat  case  made  applica- 
tion to  the  Supreme  Court  for  writ  of  error, 
which  application  has  been  examined  by  the 
writer,  and  shows  that  the  ruling  of  the 
Court  of  Civil  Appeals,  indicated  by  the  fore- 
going excerpt  from  its  opinion,  was  vigorous- 
ly assailed;  and,  In  the  argument  of  the 
counsel  presenting  the  application,  some  of 
the  amhorltles  referred  to  In  the  majority 
opinion  tn  this  case  were  dted  In  support  of 
the  doctrine  there  contended  for  and  sustain- 
ed and  applied  by  this  court  In  this  case. 
The  Supreme  Court  refused  to  grant  a  writ 
of  error  in  that  case,  which,  In  my  judgment, 
elevates  that  decision  to  the  plane  of  final 
authority  against  the  doctrine  announced  and 
applied  by  the  majority  opinion  in  this  case. 
An  attempt  is  made  in  the  nuijority  opinion 
of  this  court  to  distinguish  this  from  the 
Jacobson  Case,  npon  the  theory  that  the  evi- 
dence in  that  case  did  not  raise  the  Issue  of 
contributory  negligence,  because  the  deceased 
was  rlj^tfoUy  upon  the  railroad  track ;  had 
no  time  to  escape  and  was  so  frightened 
and  terrorised  as  to  relieve  him  from  the 
charge  of  oegUgeDoe.  Tlie  report  of  the  case 
in  the  books  does  not  undertake  to  set  out  all 
the  testimony,  but  the  trial  court,  the  Court 
of  Givil  Appeals,  and,  presumably,  the  Su- 
preme Court  considered  the  question  of  con- 
ttllmtory  negligence  as  involved  in  the  case; 
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and,  in  my  judgment,  the  facts  recited  in 
Judge  (Hll's  opinion  justified  that  assumption, 
and  there  may  have  been  other  testimony  not 
adverted  to  by  Judge  Gill.  Hla  opinion  dis- 
closes that  there  was  testimony  tending  to 
show  that  the  bridge  on  which  the  accident 
occurred  was  less  than  six  feet  from  the 
ground;  that,  when  the  engine  of  the  ap- 
proaching train  was  as  far  away  as  one 
telegraph  pole,  the  deceased  looked  back  and 
made  a  signal  for  the  train  to  stop,  but  made 
no  effort  to  g^t  off  of  the  bridge  and  the  train 
ran  upon  and  killed  him.  There  was  no  di- 
rect testimony  that  he  became  frightened  or 
terrorized,  and  for  that  reason  failed  to  jump 
from  the  bridge;  but  a  proper  charge  upon 
that  subject  was  given  and,  assuming  that  the 
testimony  raised  that  question,  nevertheless. 
In  my  opinion.  It  was  the  duty  of  the  trial 
court  to  Instruct  the  Jury  as  to  what  effect 
the  law  would  give  to  his  negligence.  If  any, 
in  falling  to  get  off  the  bridge  after  be  dis- 
covered the  approach  of  the  train.  The  trial 
court  performed  that  duty  by  instructing  the 
jury  that,  If  the  engineer  in  <*arge  of  the 
train,  after  discovering  deceased's  perilous 
position,  failed  to  ezerdse  ordinary  care  for 
his  protection,  the  railway  company  would  be 
liable,  although  the  deceased  may  have  been 
guilty  of  contributory  negligence  tn  remaining 
upon  the  track.  It  was  contended  in  that  case, 
as  Is  held  by  the  majority  opinion  in  this  case, 
that,  if  the  negligence  of  the  deceased  ex- 
isted at  the  very  time  of  the  Injury,  the  plain- 
tiffs were  not  entitled  to  recover.  It  will  not 
do  to  say  that  the  question  of  contributory 
negligence  was  not  Involved  in  that  case,  for 
the  reason  that,  when  the  deceased  discover- 
ed the  approaching  train,  it  was  too  near  for 
him  to  avoid  injury  by  jumping  off  the  bridge. 
Judge  Gill's  opinion  does  not  disclose  just 
how  near  the  train  was  when  the  deceased 
discovered  it,  but  states  that  the  engineer 
testified  that  it  was  one  telegraph  jwle  away 
There  may  have  been  other  testimony  show- 
ing that,  upon  that  road,  telegraph  poles  were 
such  distance  apart  as  to  indicate  that  the 
deceased  had  time  to  avtrfd  injury  by  Jump- 
ing from  the  bridge  after  discovering  the  ap- 
proaching train. 

So  it  is  that  I  am  unable  to  concur  in  the 
review  of  that  case  contained  in  the  majority 
opinion,  and  feel  quite  sure  that  it  was  In- 
tended by  both  the  Court  of  Civil  Appeals 
and  the  Supreme  Court  to  hold  that,  in  cases 
Involving  the  doctrine  of  discovered  peril, 
the  negligence  or  wrongful  conduct  of  the  In- 
jured party,  though  continued  up  to  and  exist- 
ing at  the  very  time  of  the  injury,  will  not 
avail  as  a  defense.  In  my  judgment,  In  order 
for  the  doctrine  of  discovered  peril  to  apply 
and  avoid  the  defense  of  contributory  negli- 
gence, the  conduct  of  the  party  sought  to  be 
held  liable  must  be  either  willful  or  wanton, 
and  whatever  proof  will  show  that  the  con- 
duct referred  to  was  neither  vrillful  nor  wan- 
ton will  take  the  case  out 
discovered    periL      However, 
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CJonrt  of  tbis  state  seems  to  have  established 
the  doctrine  tliat  when  a  person  in  charge  Ot 
a  railroad  engine,  stre^  car,  or  other  danger- 
ous instrumentality,  discovers  that  another 
person  Is  In  imminent  peril  of  being  serioasly 
injured  by  his  manner  of  operating  It,  and 
fails  to  exercise  ordinary  care  with  the  means 
then  at  hand  to  prevent  the  injury,  he  is 
deemed  In  law  to  have  willfully  or  wantonly 
inflicted  It  Whether  or  not  that  Is  the  sound- 
er rule,  and  the  best  that  could  have  been 
adopted,  need  not  be  discussed  In  this  cas^. 
The  law  relating  to  discovered* peril  seems  to 
have  afforded  room  for  divergent  views  among 
various  courts;  and,  although  I  may  be  of 
opinion  that  it  would  have  been  better  to 
have  held,  In  direct  terms,  that  in  order  to 
avoid  the  defense  of  contributory  negligence, 
It  must  be  made  to  appear  that  the  conduct  of 
the  person  complained  of  was  willful  or  wan- 
ton, and  then  leave  It  for  the  Jury  to  deter- 
mine, from  all  the  facts  and  circumstances, 
whether  the  conduct  In  each  case  is  of  that 
character,  without  undertaking  to  declare 
that  when  the  perilous  situation  is  discover- 
ed, the  faUure  to  exercise  ordinary  care  wUl 
establish  the  fact  that  such  conduct  was  will- 
ful or  wanton.  When,  in  the  course  of  Judi- 
cial procedure  and  development  in  this  state, 
It  became  necessary  for  the  Supreme  Conrt 
to  deal  with  the  question  of  contributory  neg- 
ligence in  connection  with  discovered  peril, 
that  tribunal  was  confronted  vrlth  confusing, 
and,  in  some  Instances,  conflicting  decisions 
In  other  Jurisdictions ;  and,  having  establish- 
ed a  doctrine  whldi  can  be  nnderstood  and 
applied,  and  which  is  sui^orted  by  senti- 
ments of  humanity,  I  believe  that  inferior 
tribunals  should  acquiesce  and  apply  the  doc- 
trine so  established. 

Appellee's  petition  presented  the  questi<m 
of  discovered  peril  substantially  as  submitted 
in  the  court's  charge.  There  was  no  testi- 
mony tehdlng  to  show  that,  on  the  occasion 
in  question,  appellee  attempted  to  commit 
suicide,  nor  did  the  testimony.  In  my  oidnion, 
raise  any  issue  of  reckless  conduct  on  his 
part;  but  it  did  present  the  question  of  con- 
tributory negligence,  and  that  was  the  only 
question  relating  to  appellee's  conduct  that 
appellant  asked  to  have  submitted  to  the 
Jury.  That  question  was  submitted  in  the 
fourteenth  paragraph  of  the  court's  charge 
set  out  in  the  majority  opinion  and  in  anoth- 
er charge,  given  at  appellant's  request,  more 
specifically  applying  the  doctrine  of  contribu- 
tory negligence,  and  It  was  applicable  as  a 
defense  as  against  any  n^llgence  charged 
against  the  motorman  prior  to  his  discovery  of 
tlie  imminent  danger  and  peril  In  which  appel 
lee  became  Involved,  by  reason  of  his  going  up- 
on the  track  Immediately  in  front  of  the  near- 
by and  approaching  car.  The  court  then  in  the 
sixteenth  paragraph  of  its  charge  instructed 
the  Jury  as  to  what  would  constitute  a  modifl- 
cation  of  the  general  doctrine  of  contributory 
negligence  as  a  defense,  if  the  motorman  dis- 
covered  appellee's   perilous    situation,    etc., 


and  refused  ai^ellant's  requested  Inirtruction 
set  out  In  the  majority  opinion,  by  which  It 
was  Bought  to  have  the  Jury  Instructed  that, 
if  appellee  was  guilty  of  negligence  at  tbe 
very  time  of  the  oolUsion  by  which  he  was  in- 
jured, such  negligence  would  constitute  a  t>ar 
to  his  right  to  recover  damages.  Appellant 
did  not  request  the  court  to  instruct  the  Jury 
as  to  what  rule  of  law  would  govern  in  the 
event  they  found  that  app^ee  wUlfally  or 
recklessly  thrust  himself  in  front  of  an  ap- 
proaching car,  realizing  the  fact  that  he 
would  probably  be  Injured  by  so  doing ;  and 
therefore,  in  my  judgment,  that  question  Is 
not  Involved  in  this  case,  and  calls  for  no 
discussion  on  my  part. 

Appellant  has  presented  no  assignment  of 
error  challenging  the  verdict  of  the  Jury  as 
being  unsupported  by  testimony,  otherwise 
than  assignments  complaining  of  the  action 
of  the  trial  court  In  refusing  to  peremptorily 
instruct  a  verdict  for  it.  The  majority  opin- 
ion does  not  base  the  reversal  upon  that 
ground,  and  the  writer  is  of  the  opinion  that 
the  peremptory  instruction  waa  correctly  re- 
fused. 

I  concur  in  so  much  of  the  majority  opinion 
as  roles  against  appellant  on  several  ques- 
tions discussed  therein ;  and,  as  I  do  not  con- 
cur as  to  the  grounds  upon  which  the  rever- 
sal is  based,  it  follows  that  I  am  of  the  oidn- 
ion  that  the  judgment  shonld  be  afSrmed. 

On  Motion  for  Bebearlng. 

JENKINS,  J.  Upon  a  more  careful  con- 
sideration of  special  charge  No.  10,  request- 
ed by  the  appellant,  we  have  concluded  that 
It  does  not  clearly  present  the  Issue  of  dis- 
covered peril  on  the  part  of  the  plalntUf.  but 
might  have  been  construed  by  the  Jury  as 
meaning  that  if  plaintiff  was  guilty  of  neg- 
ligence "In  approaching  and  attempting  to 
cross  defendant's  track"  by  reason  of  his  fail- 
ure to  look  for  and  discover  the  approach  of 
the  car,  and  that  such  negligence  continued 
up  to  the  time  of  the  collision,  he  could  not 
recover.  For  this  reason,  we  withdraw  so 
much  of  our  original  opinion  herein  as  holds 
that  the  court  erred  in  refusing  to  give  q>e- 
clal  charge  No.  10. 

The  able  attorneys  for  appellee  have  filed 
herein  a  motion  for  a  rehearing  and  a  forcible 
argument  in  support  thereof,  which  evidences 
much  learning  and  great  research,  but  it  has 
failed  to  convince  us  that  we  erred  in  our 
holding  as  to  the  effect  of  discovered  peril 
on  the  part  of  the  plaintiff. 

We  here  briefly  restate  our  holding  upon 
this  point  as  follows:  Though  the  plaintiff 
was  guilty  of  negligence  In  failing  to  discov- 
er the  approach  of  the  car  before  driving  up- 
on the  track,  and  this  negligence  continued 
up  to  the  moment  of  the  coUlaion,  and,  but 
for  the  doctrine  of  discovered  perU,  would  be 
a  concurring,  proximate  cause  of  his  Injury, 
yet,  if  the  defendant  discovered  plalntllTs 
peril  in  time  to  have  avoided  injuring  bln^ 
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and  negligently  faUed  to  do  so,  tbe  law,  up- 
on humanitarian  grounda,  excladea  from  the 
consideration  of  tbe  court  and  Jury  such  neg- 
ligence of  the  plaintiff,  and  leaves  the  negli- 
gence of  the  defendant  as  the  sole  proximate 
cause  of  the  injury.  But,  If  the  plaintiff 
also  discovered  bis  peril,  and  thereafter  neg- 
ligently failed  to  avoid  the  threatened  in- 
jury, bis  subsequent  act  of  negligence  be- 
comes a  concurring,  proximate  oause  of  bis 
injury,  and  he  cannot  recover. 

Appellee  dtes  tbe  recent  case  of  Railway 
Ca  V.  Rosenbloom,  173  S.  W.  215,  wherein 
the  court  said:  "The  negligence  of  the  party 
killed  Is  no  defense  to  an  action  based  on 
discovered  peril."  But  In  that  case  there 
was  no  act  of  negligence  done  by  the  deceased 
after  be  discovered  his  peril.  All  that  he 
did  was  to  attempt  to  escape  from  his  peril. 
Rosenbloom  was  at  work  where  he  had  the 
right  to  be.  We  quote  from  that  decision  as 
follows: 

"It  does  not  appear  in  the  statement  of  facts 
that  any  notice  was  given  to  Rosenbloom  so 
that  he  might  have  escaped  hefore  the  engine 
came  so  near  to  him.  •  •  •  There  is  no 
•  *  •  negligence  on  his  part,  except  the  fact 
that  under  tbe  conditions  he  attempted  to  make 
his  escape  on  the  ride  track  in  front  of  tbe  ap- 
proaching engine." 

It  is  well  settled  that  this  did  not  consti- 
tute negligence.  Tbe  engineer  bad  tbe  right, 
in  tbe  absence  of  any  one's  being  where  Ro- 
senbloom was,  to  run  upon  the  side  track ;  so 
that,  but  for  bis  discovery  of  Rosenbloom's 
peril,  he  would  not  have  been  guilty  of  neg- 
ligence. The  engineer  saw  Rosenbloom  when 
he  started  across  the  track,  and  so  tbe  only 
Issue  was  as  to  whether  tbe  engineer  "failed 
to  use  all  necessary  efforts  to  avoid  killing 
bim."  This  was  tbe  only  issue  submitted  by 
the  trial  court,  and  the  issue  before  the  Su- 
preme Ck>nrt  was  as  to  whether  tbe  trial 
court  erred  in  so  doing.  Tbe  Supreme  Court 
held  that  this  was  not  error.  This  decision 
does  not  nxitravene  our  holding  in  the  in- 
stant case. 

[I]  Appellee  Insists  that  though  the  law  be 
as  announced  In  the  majority  opinion  of  this 
court,  this  case  ought  not  to  be  reversed  for 
the  reason  that  contributory  negligence  on 
tbe  part  of  tbe  plaintiff,  after  he  discovered 
his  peril,  was  not  alleged  by  tbe  appellant 


We  quote  from  tbe  twenty-ninth  paragraph 
of  appellant's  answer  as  follows: 

"That  he  (plainti9)  was  in  plain  view  of  d»- 
fendtmt's  car  as  it  was  moving  south  over  its 
Hue  on  Twelfth  street  in  the  city  of  Waco  at 
a  reasonable  rate  of  speed;  that  said  plaintifC 
recklessly  and  negligently  drove  hia  horse  and 
wagon  upon  defendant's  track,  without  making 
any  eSort  whatever  to  avoid  a  collision  between 
his  said  wagon  and  tbe  defendant's  moving  car." 

It  is  true  that  there  Is  not  here  a  specific 
allegation  that  appellee  saw  tbe  car,  and 
I)erbaps  It  was  not  a  good  plea  of  discover- 
ed peril  on  tbe  part  of  tbe  plaintiff  as 
against  a  special  demurrer.  But  no  excep- 
tion was  taken,  and  we  think  It  Is  sufficient 
in  tbe  absence  of  exception.  A  common  ac- 
ceptatlon  of  recklessness  Is  a  disregard  of 
apparent  or  apprehended  danger ;  and  when 
it  is  alleged,  as  in  the  instant  case,  that  ap- 
pellee was  in  plain  view  of  the  moving  car 
and  recklessly  drove  In  front  of  It,  we  think 
that  it  should  be  construed.  In  the  absence 
of  any  exception  thereto,  to  mean  that  be 
saw  tbe  car  and  realized  that  there  was  dan- 
ger In  attempting  to  cross  the  trade  in  front 
of  It 

In  Railway  Co.  v.  Wallace,  164  Ala.  209, 
61  South.  371,  tbe  court  said: 

"As  the  complaint  charges  negligence  subse- 
quent to  a  discovery  of  the  plaintiff's  peril,  he 
was  chargeable  only  with  negligence  after  be- 
coming conscious  of  his  danger.  •  ♦  •  The 
special  pleas  failing  to  aver  knowledge  by  the 
plaintiff  of  his  peril  or  that  he  was  guilty  of 
any  negligence,  subsequent  to  a  discovery  ot  his 
peril,  were  subject  to  the  demurrers  interposed." 

To  the  same  effect  Is  Railway  Co.  v.  Tur- 
ney,  183  Ala.  398,  82  South.  887.  But  in 
each  of  these  cases  there  was  a  special  ex- 
ception to  tbe  defendant's  answer  in  so  far 
as  it  attempted  to  set  up  discovered  peril 
on  tbe  part  of  tbe  plaintiff,  and  bis  subse- 
quent negligence. 

For  the  reasons  stated,  the  motion  for  re- 
bearing  is  overruled. 

Motion  overruled. 

KEY,  O.  J.  For  tbe  reasons  stated  in  my 
dissenting  opinion  heretofore  filed,  I  think 
tbe  motion  for  rehearing  should  be  granted ; 
and  therefore  I  dissent  from  the  action  of 
this  court  In  overruling  the  same.  I  concur 
In  the  construction  placed  upon  tbe  plead- 
ings. 
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YATES  V.  WATSON  et  aL    (No.  671.)  • 

(C!oart  of  Civil  Appeals  of  Texas.    EI  Paso. 

May  25,  1916.     ReheariDg  Denied 

June  22,  1916.) 

1.  GOARDIAN  AND  WABD  <S=»165  —  ACCOUNT- 
ING AND  Settlemen'P— Review. 

Under  Rev.  St.  1911,  art.  4300,_a  bill  of  re- 
view is  proper  to  correct  errors  in  orders  of 
county  court  approving  guardian's  final  report 
and  account  on  his  application  for  discharge 
and  may  be  entertained  at  any  time  after  final 
order  of  discharge  until  barred  by  statnte. 

WEd.  Note. — For  other  cases,  see  Guardian  and 
nrd.  Cent  Dig.  SS  531-537;    Dec.  Dig.  «=» 
165.] 

2.  Guardian  and  Wabd  ®=»58  —  Ohabges 
AOAIN8T  Estate  —  Expenses  Paid  bt 
Guardian  Prior  to  Appointment. 

Under  Rev.  St.  1911,  art  4131,  requiring  au- 
thorization for  payments  out  of  the  principal  of 
a  ward's  estate,  a  guardian  cannot  recover  ex- 
penses paid  by  him  prior  to  his  appointment  and 
never  filed  and  approved  by  the  court,  although 
allowed  and  approved  on  his  final  account. 

W'Ed.  Note.— For  other  cases,  see  Guardian  and 
ard,  Cent.  Dig.  !§  264-282;    Dec  Dig.  «9=» 
58.1 

S.  Guardian  and  Ward  «=»58  —  Expenses 

Okaroeable  to  Estate— Bubial  Expenses 

OP  Father. 

The  estate  of  a  minor  ward  is  not  chargeable 

with  burial  expenses  of  the  father  of  such  ward. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 

Ward,  Cent.  Dig.  §§  264-282;  Dec.  Dig.  <g=)58.] 

4.  Appeai.  and  Ebbob  «=»1011(1)— Findings 
OF  OouRT— Claims  Aixowed  Against  Mi- 
nor's Estate. 

The  finding  of  the  trial  court  under  conflict- 
ing evidence  on  disputed  claims  allowed  the 
guardian  of  a  minor's  estate  is  conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  S98S-8988 ;  Dec.  Dig.  ®=» 
1011(1).] 

5.  Guardian  and  Ward  ^=954  —  Duty  of 
Guardian  to  Invest  Monet  —  Liabilitt 
fob  Interest, 

Under  the  statute,  where  the  guardian  of  a 
minor's  estate  by  the  exercise  of  due  diligence 
could  have  loaned  funds  and  failed  to  do  so,  he 
is  chargeable  with  interest  thereon  at  the  high- 
est legal  rate. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  (Jent.  Dig.  §§  242-253;  Dec  Dig.  «=> 
64.1 

6.  Appeal  and  Error  €=»597(1)— Cross-As- 
signments of  Erbob  —  Objections  —  Suf- 
ficiency. 

Under  rule  101,  District  and  County  Courts 
(159  S.  W.  xi),  cross-as.signment8  of  error  need 
not  be  copied  in  the  transcript,  and  an  objec- 
tion that  they  were  not  filed  in  the  trial  court, 
without  other  showing,  is  not  sufficient  to  pre- 
vent their  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8$  2e27-2631,  2635-2638; 
Dec.  Dig.  «=>597(1).] 

7.  Guardian  and  Ward  0=»58— Liabilitt  of 
Guardian  —  Attorney's  Fees  Paid  With- 
out Authobity. 

Where  the  guardian  upon  appointment  paid 
a  reasonable  attorney's  fee  due  for  collection 
of  personal  injury  compensation  constituting  the 
estate,  which  amount  was  never  inventoried  as 
part  of  the  estate,  he  was  not  liable  therefor, 
altJiough  such  payment  was  never  approved  by 
the  court 

WEd.  Note.— For  other  cases,  see  Guardian  and 
ard.  Cent  Dig.  Sl  264r-282;  Dec  Dig.  <e=»58.] 


8.  Guardian  and  Wabd  <Ss358  —  Expenses 
Chargeable  Against  Estate— Claims  Not 
Filed  and  Approved. 

Traveling  expenses  of  the  guardian,  not  veri- 
fied, filed,  and  approved  by  the  county  coort,  are 
not  chargeable  against  the  minor's  estate. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {§  264-282;  Dec.  Dig.  <e=»58.] 

9.  Guardian  and  Ward  €=358  —  Expenses 
Oharoeablb  Against  Estate  —  Costs  in 
Othkb  Ooubts. 

Court  fees  and  costs  in  other  courts  retained 
out  of  money  belonging  to  ward's  estate  are 
properly  chargeable  by  the  guardian  against  the 
estate  of  the  ward,  though  not  filed  nor  ap- 
proved. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 
Ward.  Cent  Dig.  §§  264-282;  Dec  Dig.  <8=>5a] 

Walthall,  J.,  disseoting  in  part 

Appeal  from  District  (Jourt,  Jones  County ; 
Jno.  B.  Thomas,  Judge. 

Bill  by  Mrs.  N.  K.  Watson  and  others 
against  I.  H.  Yates  td  revise  and  reinstate 
the  final  account  of  defendant  as  guardian. 
Prom  a  Judgment  reinstating  certain  items  of 
such  acconnt,  l>oth  parties  appeal ;  Yates  be- 
ing herein  called  appellant  Reformed  and 
affirmed. 

Cunningham  ft  Oliver,  of  Abilene,  and 
Hunt,  Myer  &  Teagle,  of  Houston,  for  appel- 
lant Scott  W.  Key  and  W.  H.  Mnrcbisoiv 
both  of  Haskell,  for  appellees. 

WAI/THALLv  X  Appellees,  Mrs.  N.  K. 
Watson,  joined  pro  forma  by  her  husband, 
J.  T.  Watson,  as  next  friend  for  her  minor 
children,  Guyton  Ray  Wilson,  Ikie  Avoca 
Wilson,  and  Willie  Malinda  Wilson,  and  Mrs. 
Ola  May  Treadwell,  nfe  Wilson  (Joined  pro 
forma  by  her  husband,  B.  D.  Treadwell),  filed 
a  bill  of  review  In  the  county  conrt  of  Jones 
county  for  the  purpose  of  revising  and  re- 
stating the  final  acconnt  of  appellant,  I.  H. 
Yates,  as  guardian  of  the  estates  of  Ola  May 
Treadwell,  n6e  Wilson,  Guyton  Bay  Wilson, 
Ikie  Avoca  Wilson,  and  Willie  Malinda  Wil- 
son, minors.  The  bill  of  review  came  on  to  bo 
heard  in  the  county  court  of  Jones  county 
and  resulted  in  a  Judgment  restating  certain 
items  of  the  guardian's  account,  from  which 
both  parties  appealed  to  the  district  court 
of  Jones  county.  Upon  the  trial  of  tbe  caose 
in  the  district  court,  Judgment  was  rendered 
removing  appellant,  Yates,  from  the  guard- 
ianship of  the  estates  of  said  minors,  and  ot^ 
derlng  that  he  pay  to  tbe  guardian  of  three 
of  tbe  estates  three-fourths  of  $1,745.81,  be- 
ing the  amount  of  the  principal  and  interest 
found  to  be  dne  the  estates  of  said  minors, 
and  ordering  that  one-fourth  of  said  sum  be 
paid  to  Mrs.  Ola  May  Treadwell. 

The  Issues  presented  here  can  more  readily 
be  understood  by  reference  to  the  findings 
of  fact  and  conclusions  of  law  made  by  the 
trial  court,  which  are  as  follows : 

"(1)  On  the  5th  day  of  November,  1904.  W.  B. 
Wilson  was  killed  in  an  accident  while  workinz 
for  tbe  St.  L«uis  &  San  Frandsoo  Railway 
Company,  as  an  employs  on  its  line  of  road. 

"(2)  He  left  surviving  him  his  widow,  Mrs. 
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K.  Wilson  (who  aubseqiKntly  married  J,  T.  Wat- 
son, and  who  is  plaintiff  herein  as  next  friend 
for  her  minor  children),  and  his  four  minor  chil- 
dren, Ola  May  Wilson,  aged  about  eight  years, 
Gajton  Ray  Wilson,  a^ed  about  five  years,  Ikie 
Avoca  Wilson,  aged  about  two  years,  and  Wil- 
lie Malinda  Wilson,  who  was  born  on  Jnne  16, 
1005,  after  the  death  of  her  father. 

"(3)  That  the  said  W.  B.  Wilson  left  no  estate 
and  no  money,  and  that  neither  Mrs.  N.  E.  Wil- 
son, the  widow,  nor  aald  minors,  had  any  ready 
money,  and  no  estate  except  the  claim  for  un- 
liquidated damages  against  said  railroad  com- 
pany for  negligently  causing  the  death  of  their 
husband  and  father,  and  I.  H.  Yates,  father  of 
M.ra.  Wilson  and  grandfather  of  the  said  minors, 
paid  the  funeral  expenses  of  W..  B.  Wilson  out 
of  his  own  funds,  which  amounted  to  $181.10, 
and  were  reasonable. 

"(4)  After  the  death  of  W.  B.  Wilson,  Mrs.  N. 
K.  Wilson,  acting  for  herself  and  as  next  friend 
for  her  minor  children,  employed  Wolf,  Hare  & 
Maxey,  a  firm  of  attorneys  at  Stkerman,  Tex.,  to 
bring  suit  against  the  said  railway  company  for 
damages  sDstained  by  her  and  her  said  four  mi- 
nor children  by  reason  of  the  death  of  the  said 
W.  B.  Wilson.  That  in  said  contract  of  em- 
ployment, which  was  in  writing,  it  was  agreed 
that  the  said  attorneys  should  receive  for  their 
compensation  one-third  of  the  amount  recovered 
by  them  from  said  raUroad  company  for  damages 
sustained  by  her  and  her  said  four  minor  chil- 
dren by  reason  of  the  death  of  the  said  W.  B. 
Wilson.  That  in  said  contract  of  employment, 
which  was  in  writing,  it  was  agreed  that  the 
said  attorneys  should  receive  for  their  compen- 
sation one-third  of  the  amount  recovered  by 
them  from  said  railroad  company,  and  at  the 
time  said  contract  was  made  said  minors  had  no 
estate  except  their  claim  against  the  railroad 
comgany  and  had  no  guardian  of  their  estates. 

''(o)  That  pursuant  to  said  contract  of  employ- 
ment said  attorneys  thereafter  filed  suit  in  the 
United  States  court  at  Sherman,  Tex.,  on  behalf 
of  the  said  Mrs.  N.  K.  Wilson  and  her  four 
minor  children,  for  damages  sustained  by  them 
by  reason  of  negligence  in  causing  the  death  of 
their  husband  and  father,  against  said  railway 
company,  and  on  the  4th  day  of  June,  1906, 
in  said  court  a  judgment  was  rendered  in  favor 
of  the  said  Mrs.  Wilson  for  $2,000  and  in  favor 
of  the  said  four  minors  for  $4,000;  said  judg- 
ment providing  by  its  terms  that  the  defendant 
railway  comi)any  should  pay  the  said  $4,000  ad- 
judged to  said  minors  into  the  registry  of  the 
said  court,  to  be  paid  out  only  upon  the  order 
of  the  court,  and  on  the  27th  day  of  June,  1906, 
said  railway  company  did  pay  into  the  registry 
of  said  court  the  sum  of  $4,013.75  for  said  mi- 
nors, being  the  principal  and  accrued  interest  on 
said  judgment  in  favor  of  said  minors. 

'•m  On  the  7th  day  of  June,  laOtf,  the  said 
I.  H.  Yates  made  application  to  the  county 
court  of  Jones  county,  Tex.,  for  letters  of  guard- 
ianship on  the  estates  of  said  minors,  and  was 
on  the  same  day  appointed  temporary  guardian 
of  their  estates;  the  order  of  appointment  re- 
citing that  the  same  should  become  permanent 
at  the  next  regular  term  of  said  court  unless 
the  same  was  contested.  On  the  3d  day  of 
July,  1906,  the  said  Yates  duly  qualified  as 
the  gnardian  of  the  estates  of  said  minors,  and 
at  the  September  term  of  said  court,  which 
convened  on  the  Sd  day  of  September,  1906, 
the  guardianship  became  permanent,  but  no 
court  has  ever  appointed  any  guardian  of  the 
person  of  said  minors. 

"(7)  On  the  »th  day  of  August,  1906,  the 
said  xates,  as  guardian  aforesaid,  filed  his  ap- 
plication In  the  federal  court  at  Sherman,  Tex., 
setting  forth  his  appointment  as  guardian  of 
the  estates  of  said  minors,  and  praying  for  an 
order  of  court  directing  and  authorizing  the 
clerk  of  said  court  to  pay  to  him  as  such  guard- 
ian the  said  sum  of  $4,000  and  interest  thereon, 
which  had  theretofore  been  paid  into  the  reg- 
istry of  said  oo«rt  by  the  railway  company  for 


the  minoret  and  on  the  same  day  said  court 
made  an  order  authorizing  and  directing  tlte 
clerk  to  pay  to  said  Yates,  as  guardian,  the 
moneys  in  the  registry  of  said  court  belon^ins 
to  the  said  minors  after  deducting  and  retain- 
ing the  commissions  allowed  by  law  to  the  clerk 
upon  said  fund,  which  was  one  per  cent  of  the 
amount  thereof,  or  $40.13. 

"(8)  On  the  10th  day  of  August,  1006,  pur- 
suant to  said  order,  the  clerk  of  said  court  paid 
to_  the  said  Yates,  as  the  guardian  of  said 
minors,  the  mone^  belonging  to  said  minors  in 
the  registry  of  said  court,  by  issuing  a  warrant 
upon  the  funds  in  the  registry  of  said  court  in 
the  sum  of  $3,973.02,  payable  to  the  order  of 
I.  H.  Yates  as  guardian  of  the  estates  of  Ola 
Mav  Wilson,  Guyton  Ray  WUson,  Ikie  Avoca 
Wilson,  and  Willie  MaUnda  Wilson,  which  war- 
rant was  countersigned  by  the  judge  of  said 
court,  and  indorsed  on  the  back  thereof,  'I.  H. 
Yates,  guardian,'  and  being  the  stamp  of  a  bank 
at  Sherman,  Tex.,  showing  the  same  to  have 
been  paid  on  August  10,  1906,  and  being  for 
the  full  amount  of  the  funds  belonging  to  said 
mi.nors  in  the  registry  of  said  court,  less  the 
commissions  due  said  clerk  of  $40.13.  That 
said  warrant  was  delivered  to  said  Yates  and 
accepted  by  him,  and  he  also  signed  a  receipt 
to  the  clerk  of  said  court  acknowledging  the 
payment  to  him  as  guardian  of  the  estates  of 
said  minors  of  said  sum  of  $3,973.62. 

"(0)  That  immediately  after  said  warrant 
came  into  the  hands  of  the  said  Yates  for 
$3,973.62,  he  paid  to  the  firm  of  Wolfe,  Hare 
&  Maxey  one-third  of  said  amount  out  of  the 
funds  belonging  to  said  minors,  which  payment 
was  made  in  compliance  with  the  contract  made 
by  Mrs.  Wilson,  the  mother  of  said  minors,  with 
said  attorneys,  agreeing  to  pay  them  one-third 
of  the  recovery  as  their  attorney's  fees,  in  com- 
pensation for  their  services  in  recovering  the 
same.  That  the  fee  so  paid  said  attorneys  was 
a  reasonable  one,  and  the  services  rendered  by 
them  were  necessary  to  recover  the  judgment 
in  favor  of  said  minors,  and  was  a  just  claim 
against  their  estates.  That  the  said  firm  of 
attorneys  did  not  file  any  claim  for  their  said 
fees  with  I.  H.  Yates,  as  guardian  of  the  estates 
of  said  minors,  and  the  same  never  allowed  by 
the  guardian  in  any  manner  except  by  the  pay- 
ment of  same  as  aforesaid,  and  it  was  never 
placed  on  the  claim  docket  or  approved  by  the 
court,  and  no  order  was  ever  entered  of  record 
by  the  probate  court  approving  the  some. 

"(10)  That  the  said  I.  H.  Yates  and  Mrs.  N. 
K,  Wilson  jointly  looked  after  the  prosecution 
of  the  suit  against  the  railway  company  at 
Sherman,  Tex.,  for  the  said  Mrs.  Wilson  and 
her  minor  children,  and  the  said  Yates  expended 
the  sum  of  .^38.20  in  traveling  from  his  home 
in  Jones  county,  Tex.,  to  Sherman,  Tex.,  mak- 
ing at  least  two  trips  to  Sherman,  one  of  which 
was  on  or  about  August  10,  1906,  for  the  pur- 
pose of  receiving  the  money  belonging  to  said 
minors  as  aforesaid.  He  also  paid  the  expenses 
of  Mrs.  N.  K.  Wilson  from  Jones  county,  Tex., 
to  Sherman,  Tex.,  for  at  least  one  trip  for  which 
be  made  no  claim  against  the  estates  of  the 
minors.  That  the  sum  of  $38.20  so  expended 
by  him  for  traveling  expenses  was  reasonable 
and  necessary  in  looking  after  the  prosecution 
of  the  suit  of  his  daughter  Mrs.  Wilson  and 
her  minor  children  against  said  railroad  com- 
pany. That,  after  his  appointment  as  gnardian, 
the  said  I.  H.  Yates  did  not  file  his  verified 
account  for  such  traveling  expenses  in  the  pro- 
bate Court  of  Jones  county,  and  the  same  was 
never  entered  on  the  claim  docket  nor  approved 
by  the  court  in  any  manner. 

"(11)  That  from  the  death  of  W.  B.  WUson 
on  November  4,  1904,  to  the  time  that  X.  H. 
Yates  qualified  as  guardian,  and  thence  to  May 
26,  1908.  the  said  Mrs.  Wilson  and  her  four 
minor  children  lived  in  the  home  of  the  said 
I.  H.  Yates,  who  resides  in  Stith,  Tex.. 
small  village  in  the  rural  portion  of  Jones 
county,  Tex.,  where  said  minors  were  fed^y 
clothed,  and  treated  by  their  grandfather,  I.  H. 
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Tates,  as  members  of  his  own  family,  and 
■were  well  provided  for  by  him.  That  the  moth- 
er of  said  children,  Mtb.  Wilson,  during  said 
time,  assisted  the  members  of  the  family  of  I. 
H.  Yates  (who  had  a  wife  and  three  children 
then  at  home)  in  their  domestic  duties,  such  as 
cooking,  sewing,  washing,  and  other  household 
duties,  and  made  some  effort  to  earn  money  to 
assist  in  the  support  and  maintenance  of  iier- 
self  and  her  minor  children ;  but  the  contribu- 
tion by  her  for  this  purnose  was  slight,  and  the 
great  burden  of  maintainine  and  educating  said 
minors,  and  supporting  their  mother,  was  borne 
by  the  said  I.  H.  Yates.  That  the  said  Mrs. 
Wilson  shared  with  the  said  Yates  the  personal 
care  and  custody  of  said  children.  That  on  or 
about  the  25th  day  of  May,  1908,  the  said  Yates 
removed  the  said  Mrs.  VVilson  and  her  four 
minor  children  from  his  home  in  Stith,  Tex., 
to  Merkel,  Tei.,  where  they  lived  in  a  three- 
roomed  house  owned  by  him  without  paying  any 
rent  therefor,  and  the  said  Yates  contmued  to 
feed  and  clothe  them  as  before,  and  continued  to 
treat  them  as  members  of  his  own  family,  fur- 
nishing them  with  all  the  necessaries  of  life, 
and  providing  for  them  in  a  substantial  and 
comfortable  manner. 

"(12)  That  from  the  time  of  the  death  of  W. 
B.  Wilson,  the  father  of  said  minors,  to  the  date 
of  the  recovery  of  the  judgment  against  said 
railway^  company,  Mrs.  N.  K.  Wilson  and  her 
said  minor  children  were  destitute  and  wholly 
dependent  upon  the  said  I.  H.  Yates  for  the 
neoesaaries  of  life. 

"(13)  That  the  said  I.  H.  Yates,  after  his  ap- 
pointment as  guardian  of  the  estates  of  said 
minors,  made  application  to  the  probate  court 
of  Jones  county,  Tex.,  for  an  allowance  for  him 
for  the  venr  embraced  between  the  dates  of 
June  1,  1906,  and  June  1, 1907,  for  the  care,  edu- 
cation, and  maintenance  of  the  said  minors,  and 
praying  'that  an  allowance  of  $480  per  annum 
for  the  care,  maintenance,  and  education  of  said 
minors  be  made  by  the  court  out  of  the  funds  now 
in  his  hands  as  such  guardian.'  That  the  court 
mnde  an  order  for  such  an  allowance,  dated  Sep- 
tember   ,  1906,  which  was  duly_  entered  of 

record  and  is  as  follows,  to  wit:  This  day  came 
on  to  be  heard  the  application  of  I.  H.  Yates, 
guardian,  for  an  allowance  for  the  care,  mainte- 
nance, and  education  of  the  said  minors,  Ola  May 
Wilson,  Guytoo  Ray  Wilson,  Ikie  Avoca  Wilson, 
and  Willie  Malinda  Wilson,  and,  it  appearing  to 
the  court  that  $480  per  annum  iir  a  reasonable  al- 
lowance for  such  care,  education,  and  mainte- 
nance, it  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  said  I.  H.  Yates, 
guardian,  be  allowed  for  the  care,  education,  and 
maintenance  of  the  said  minors,  Ola  May  Wilson, 
Guyton  Ray  Wilson,  and  Willie  Malinda  Wilson, 
the  sum  of  $480  per  annum  out  of  the  funds  now 
in  his  hands  as  such  guardian,  to  be  paid  semi- 
annually, as  the  law  directs.'  The  court  finds 
said  amount  to  be  reasonable  and  necessary. 

"(14)  That  after  the  said  I.  H.  Yates  was 
appointed  guardian,  he  did  not  authenticate  his 
claim  for  care,  maintenance,  and  education  of 
said  minors  or  either  of  them,  accruing  prior 
to  his  appointment  as  such  guardian,  and  did 
not  present  the  same  to  the  probate  court  of 
.Jones  county,  Tex.,  and  the  same  was  nut  put 
upon  the  claim  docket,  and  was  not  in  any 
manner  approved  by  said  court,  and  no  approval 
of  same  was  ever  entered  of  record,  except  in 
bis  final  account. 

"(15)  That  after  said  Yates  was  appointed 
guardian  he  did  not  authenticate  his  claim  for 
the  funeral  expenses  of  W.  B.  Wilson,  and  did 
not  present  the  same  to  the  probate  court  of 
Jones  county,  Tex.,  and  the  same  was  never 
placed  on  the  claim  docket  nor  in  any  manner 
approved  by  said  court,  and  no  approval  of  same 
was  ever  placed  of  record,  except  in  his  final 
account. 

"(16)  That  after  Mrs.  Wilson  married  J.  T. 
Watson  and  left  the  house  of  I.  H.  Yates  and 
^ent  with  her  minor  children  to  live  with  the 


said  Watson,  the  said  Tates  made  several  pay- 
ments to  her  for  the  support,  maintenance,  and 
education  of  her  children,  which  payments  ag- 
gregated the  sum  of  $876. 

"(17)  That  at  the  time  the  judgment  was  col- 
lected from  the  St  Louis  &  San  Francisco  Rail- 
way Company  as  aforesaid  for  said  minors^he 
sum  of  $2,000  was  also  collected  for  Mrs.  Wil- 
son in  the  same  suit  and  under  the  same  con- 
tract with  the  attorneys  as  the  $4,000  for  the 
minors.  Out  of  this  $2,000  belonging  to  Mrs. 
Wilson,  one-third  was  paid  to  her  attorneys, 
and  the  remainder,  approximately  $l,333.(t3, 
was  turned  over  to  the  said  I.  H.  Yates  by 
Mrs.  Wilson.  This  entire  sum  was  re^id  to 
Mrs.  Wilson  after  she  married  J.  T.  Watson 
in  December,  1908,  in  two  checks,  one  for  $1,- 
000  and  the  other  for  $338. 

"(18)  That  in  October,  1913.  the  county  court 
of  Jones  county,  Tex.,  passed  an  order  requiring 
the  said  I.  U.  Yates  to  file  an  annual  account 
as  guardian  of  the  estates  of  said  minors,  and 
duly  cited  him  to  appear  and  file  the  same. 

"09)  That  on  December  15,  1913,  the  said  I- 
H.  Yates  filed  his  final  account  as  guardian  of 
the  estates  of  said  minors,  in  obedience  to  said 
subpoena,  which  said  final  account  is  as  follows: 
"  'No.  211.  Guardianship  of  Ola  May  Wilson, 
Guyton  Ray  Wilson,  Ikie  Avoca  and  Willie  Ma- 
linda Wilson,  Minors.  In  the  Ctounty  Court, 
Jones  County.  To  the  Honorable  Judge  of  Said 
Court:  Comes  now  I.  H.  Yates,  guardian  of  the 
above-named  minors,  and  in  obedience  to  the 
citation  issued  by  this  court  on  the  22d  day  of 
November,  1913,  and  served  upon  him,  he  makes 
and  presents  his  report  which  ne  prays  the  court 
to  receive  and  accept  as  his  final  report  of  said 
guardianship,  same  being  as  follows: 

"  '(1)  No  property,  rents,  revenues  or  profits 
have  been  received  by  the  guardian  belonging 
to  lus  said  wards  donng  bis  guardianship  save 
and  except  the  sum  of  ^,666.66,  which  was  re- 
ceived by  him  as  the  proceeds  of  a  Jtidgment 
collected  on  account  of  personal  injuries  which 
resulted  in  the  death  of  the  father  of  said  mi- 
nors, and  is  here  debited  to  said  guardian,  $2,- 
666.66. 

"  '(2)  The    disposition    made    of   said    money 
which  came  into  the  hands  of  said  guardian  is 
as  follows: 
To  amount  paid  clerk  o(  this  court  as  costs 

ot  these   proceedings %     10  0 

To  amount  paid  aa  railroad  fare  from 
Merkel,  Tex.,  to  Sherman,  Tex.,  two  trips 
In  obtaining  and  collecting  tlie  jadgment 

above  mentioned  S5  SO 

To  amout  paid  to  hotel  tare  at  Sherman, 
Tex.,  while  attending  to  the  collection  of 

said  Judgment 3  00 

To  amount  paid  J.  R.  Wilson,  undertaker, 
for  services  In  connection  with  the  burial 

of  the  father  ot  aald  minora IS  83 

To  amount  paid  aa  attorneys'  fees  in  these 

proceedings  GO  00 

To  amount  paid  as  commissions  to  the  clerk 
of  the  federal  court  at  Sherman,  Tex.,  for 
receiving  and  keeping  the  funds  belong- 
ing to  said  minora,  being  the  proceeds  ot 

said  judgment  00  00 

To  amount  paid  Street  &  Harper  Furniture 
Company  for  casket,  box,  burial  robe  and 
embalming    the    deceased    father    of   the 

minora   til  3S 

To  amount  paid  for  board,  care  and  school- 
ing for  three  of  said  minora  from  Novem- 
ber 6,  1904,  to  December  2S,  1S08,  at  HA 
per  month,  each,  as  allowed  by  the  or- 
ders of  this  court 1.4n  00 

To  amount  paid  for  care,  hoard,  and  main- 
tenance of  one  ot  said  minora  from  birth, 

June  16,  U06,  to  December  25,  U08 48  00 

To  amount  paid  Mrs.  N.  K.  Wilson  tor  the 
support,    maintenance,    and    education  ot 
-    all  minora  since  December  25,  1908 483  00 

Total  paid  out 111,0!  10 

To  balance  due  gnardlsa,... fiV 
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"  '(3)  There  are  no  ezpensea  or  debts  againet 

the  estate  of  said  minors  remaining  unpaid 
known  to  the  guardian  except  the  expenses  due 
the  guardian  as  above  stated. 

"  '^4)  No  property  of  the  estate  of  said  minora 
remains  in  the  hands  of  the  guardian. 

"'(5)  The  above  shows  fully  and  definitely 
the  exact  condition  of  said  guardianship. 

"'Wherefore,  the  eaid  guardian  prays  titat 
the  account  and  final  report  be  filed,  that  cita- 
tion be  issued  and  served  as  required  by  law, 
and  that  inasmuch  as  said  minors  are  not  now 
in  the  custody  of  this  guardian,  and  inasmnch 
as  they  have  no  property  or  estate  to  be  admin- 
istered in  this  court,  and  inasmuch  as  they  are 
now  in  the  custody  of  their  mother  in  Haskell 
county,  Tex.,  the  guardian  prays  that  his  guard- 
ianship affairs  be  closed,  tnat  he  be  discharged 
without  further  liability  in  connection  with  the 
same,  and  that  this  final  report,  upon  hearing,  be 
accepted,  allowed  and  approved. 

"'Respectfully  submitted,  I.  H.  Yates. 
"  'State  of  Texas,  County  of  HaskelL 

"  'Before  the  undersigned  autliority  on  this 
day  personally  a^^peared  I.  H.  Yates,  guardian 
of  the  minors  mentioned,  who,  after  being  by 
me  duly  sworn,  deposes  and  says  upon  his  oath 
that  the  foregoing  account  and  report  and  all 
statements  made  therein  are  true  and  correct. 
"'I.  H.  Yates,  Guardian. 

"  'Subscribed  and  sworn  to  before  me  by  I. 
H.  Yates,  guardian,  on  this,  the  13th  day  of 
December,  1913.  0.  B.  Long,  NoUry  Public 
Haskell  County,  Texas.    [Seal.]' 

"(20)  That  on  December  18,  1913,  citation  by 
publication  was  issued  on  the  above  account  as 
on  a  final  account,  returnable  to  the  February 
term,  1914,  of  the  county  court  of  Jones  county, 
Tex.  Said  citation  contained  the  statement 
that  the  guardian  had  made  application  for  his 
discharge  from  hie  guardianship.  The  return 
shows  that  it  was  published  in  the  Western 
Enterprize,  a  newspaper  published  in  Jones 
county,  Tex.,  on  January  23  and  30,  and  Feb- 
Toary  6  and  13,  1014.  There  was  no  personal 
service  on  any  of  the  minors. 

"(21)  That  during  the  February  term  of  court, 
1914,  the  following  order  was  duly  made  and 
entered  of  record  by  the  court,  viz.:  'No.  211. 
Guardianship  of  Ola  May  Wilson  et  al.  Be  it 
remembered  that  on  the  19th  day  of  February, 
A.  D.  1914,  there  came  on  to  be  heard  and  consid- 
ered the  final  account  and  report  of  I.  H.  Yates, 
guardian  in  the  above-stjied  and  numbered 
cause,  and  it  appearing  to  the  court  that  cita- 
tion has  been  duly  served  upon  all  i)erBons  en- 
titled thereto  with  reference  to  and  since  the 
fillne  of  said  account  and  report,  and  the  court 
having  heard  the  evidence  in  support  of  and 
against  the  same,  and  from  the  evidence  the 
court  having  found  said  account  and  report  to 
be  fair,  just  and  correct,  and  having  found  that 
no  property  or  money  remain  in  the  hands  of 
said  guardian  belonging  to  the  estates  of  said 
minors,  or  cither  of  them,  it  is  therefore  order- 
ed, adjudged  and  decreed  by  the  court  that  said 
account  and  said  report  be,  and  the  same  is 
hereby  in  all  things,  ai>proved,  and  the  said  I. 
H.  Yates,  guardian  aforesaid,  be,  and  he  is  here- 
by, discharged,  and  his  said  guardianship  be, 
and  the  same  is  hereby,  closed  and  the  clerk 
of  this  court  is  hereby  ordered  and  directed  to 
enter  this  order  to  said  effect  uixjn  the  minutes 
of  this  court.' 

"(22)  That  the  said  Yates  filed  no  annual  ac- 
counts or  reports  of  his  {guardianship  except 
the  account  and  report  hereinbefore  set  out. 

"(^)  That  immediately  after  be  qualified  as 
gnardian  of  the  estates  of  said  minors,  the  said 
Yates  filed  an  inventory  and  appraisement  of 
the  estates  of  said  minors,  showing  that  the 
only  estates  owned  by  said  minors  was  a  two- 
thirds  interest  in  the  judgment  rendered  by  the 
federal  court  at  Sherman,  Tex.,  in  favor  of  said 


minors,  and  appraising  thdr  two-thirds  at  ^,- 
666.66.  The  one-third  of  said  judgment  which 
was  paid  over  to  the  attorneys  who  recovered 
the  same  was  never  inventoried  or  appraised  as 
a  part  of  the  estate  of  said  minora,  and  no  ob- 
jection has  ever  been  filed  to  said  inventory  an^ 
appraisement. 

"(24)  That  from  the  time  said  guardian  re- 
ceived the  funds  belonging  to  said  minors,  he 
has  had  on  hand  funds  to  the  amount  of  $1,- 
024.10,  which  by  the  exercise  of  due  diligence 
he  could  have  invested  or  loaned  at  the  rate  of 
8  per  cent  interest  per  annum ;  but  the  said 
Yates  failed  to  invest  or  loan  the  same  or  any 
part  thereof,  the  interest  due  being  .$73.15. 

"(25)  That  there  are  no  orders  of  the  probate 
court  authorizing  the  said  I.  H.  Yates  as  ^ard- 
ian  to  expend  any  of  the  money  belongmg  to 
the  estates  of  bis  wards  except  the  above-men- 
tioned order  allowing  the  guardian  $480  per 
year  for  the  care,  maintenance,  and  education 
of  the  said  minors. 

"Conclusions  of  Law. 

"First,  The  guardian,  I.  H.  Yates,  cannot  be 
required,  in  his  final  account,  to  account  for 
more  than  $2,666.66,  as  coming  into  his  hands, 
because:  (a)  The  inventory  and  appraisement 
show  the  estate  of  said  minors  to  be  two-thirdS 
of  the  judgment  rendered  in  their  favor  at 
Sherman,  Tex.,  valuing  their  two-thirds  at  $2,- 
666.66,  and  bill  of  review  will  not  lie  to  disturb 
the  inventory  and  appraisement  of  an  estate  of 
a  minor;  (b)  notwithstanding  the  evidence 
shows  that  the  gnardian  actually  collected  $3,- 
973.62  belonging  to  the  estate  of  said  minors, 
he  should  not  be  charged  with  said  amount, 
because  the  evidence  further  shows  that  he  paid 
out  one-third  of  said  sum  to  a  firm  of  attorneys 
pursuant  to  a  valid  and  binding  contract  made 
with  said  attorneys  to  pay  them  said  one-third 
of  the  said  amount;  and  (c)  notwithstanding 
that  the  evidence  shows  that  the  guardian  ac- 
tually collected  $3,973.62  belonging  to  the  estate 
of  said  minors,  he  should  not  be  charged  with 
that  amount,  because  the  evidence  further  shows 
that  he  paid  one-third  of  said  amount  to  a  firm 
of  attorneys  for  obtaining  a  judgment  in  that 
sum  for  said  minors,  that  the  services  of  said 
attorneys  were  necessary,  and  the  fee  was  a 
reasonable  one,  and  therefore  the  claim  of  said 
attorneys  against  the  estate  of  said  minors  was 
a  just  claim  and  could  be  paid  by  the  said 
guardian  without  the  order  or  approval  of  the 
probate  court. 

"Second.  That  the  expenses  of  I.  H.  Yates  in 
traveling  from  his  home  in  Jones  county  to 
Sherman,  Tex.,  in  looking  after  the  prosecution 
of  the  damage  suit  against  the  railway  company, 
same  amounting  to  the  sum  of  $38.20,  were 
just  and  lawful  expenses  chargeable  against  the 
estate  of  said  minors  and  were  properly  allow- 
able as  a  credit  in  his  final  account,  tne  same 
being  known  to  the  guardian  to  be  a  just 
claim  and  approved  by  the  court  in  the  final 
order. 

"Third.  The  claim  of  the  said  I.  H.  Yates 
for  an  allowance  for  the  care,  support,  and 
maintenance  of  said  minors  prior  to  the  date  of 
bis  appointment  as  guardian  cannot  be  allowed 
to  him  as  a  credit  in  his  final  account,  because: 
(a)  He  has  never  filed  a  verified  account  for 
allowance  of  the  same  by  the  probate  court; 
and  (b)  no  order  of  the  probate  court  has  ever 
been  made  authorizing  or  approving  any  such 
claim,  the  amount  deducted  is  $760. 

"Fourth.  That  the  order  of  the  probate  court 
of  Jones  county  allowing  the  said  I.  H.  Yates, 
guardian,  the  sum  of  $480  for  the  care,  school- 
ing, and  maintenance  of  said  minors,  is  a  valid 
and  binding  order,  and  this  court  cannot  in- 
quire into  the  justness  of  such  order,  and  by 
virtue  of  said  order  the  guardian  is  entitled  to 


be  credited  in  his  final  account  the  amount  so  I  i^(^cs\(> 
allowed  by  said  order  from  and  after  date  oiV  ^-^^vJV  lV_ 
said  order.  O 
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"Fifth.  Tbat  tbe  payments  made  by  the  said 
pnardian  to  the  motner  of  said  minora,  amount- 
ing to  the  sum  of  1375,  were  made  to  her  for 
and  on  behalf  of  the  said  minors,  and  the  guard- 
ian should  be  allowed  credit  for  same  in  bis 
final  report,  as  tlie  law  makes  the  mother  of 
said  children  their  natural  guardian.  That  the 
$488  in  the  report  is  excessive  to  the  extent  of 
$113,  leaving  the  $875  as  entire  to  credit 

"Sixth.  That  the  claim  of  the  said  guardian 
for  the  funeral  expenses  of  their  deceased  father 
is  not  a  lawful  charge  against  the  estate  of  the 
■aid  minors  and  should  not  be  allowed  as  a 
credit  in  his  final  account  This  amounts  to 
$131.10. 

"Seventh.  That  it  was  the  duty  of  the  guard- 
Ian  to  invest  the  surplus  funds  -of  his  wards, 
and  that  if  he  failed  to  do  so  he  should  be 
charged  with  interest  on  such  surplus  funds  at 
the  rate  which  same  could  have  been  invested 
by  use  of  reasonable  diligence. 

"Eighth.  That  it  was  lawful  for  the  guardian 
to  pay  to  the  clerk  of  the  federal  court  at  Sher- 
man, Tex.,  the  snm  of  $40  as  a  commission  on 
the  funds  of  said  minors  held  in  the  registry  of 
the  court,  same  lieing  a  just  and  lawful  claim 
against  the  estate  of  said  minors,  and  be  is 
entitled  to  credit  therefor,  $20  deduced  from 
report. 

"Ninth.  That  the  said  I.  H.  Yates  should  be 
removed  from  the  office  of  guardian  of  the  es- 
tate of  the  minors,  Guyton  Ray  Wilson,  Ikie 
Avoca  Wilson,  and  Willie  Malinda  Wilson,  such 
removal  to  be  made  because  the  guardian  lias 
failed  to  make  the  probate  court  of  Jones  coun- 
ty, Tex.,  his  annual  reports  of  the  condition  of 
tie  estates  of  said  minors  as  required  by  law, 
and  because  the  said  I.  H.  Xates  has  been  guilty 
of  gross  neglect  and  mismanagement  in  the 
performance  of  his  duties  in  regard  to  investing 
the  funds  of  his  wards  as  required  by  law.  For 
errors  appearing  upon  fact  of  judgment  of  pro- 
bate court,  the  district  court  entertains  this 
Mil  of  review." 

The  appellant.  In  bis  first  assignment,  in- 
sists that  the  court-  was  in  error  in  revis- 
ing and  restating  the  final  account  of  appel- 
lant as  guardian  of  the  estates  of  the  mi- 
nors, claiming  that  a  Judgment  is  conclusive 
against  minors  when  the  procedure  prescrib- 
ed by  statute  for  obtaining  the  same  has 
been  duly  compUed  with,  tlie  account  and 
report  formally  and  properly  made  as  order- 
ed, and  the  account  approved  and  the  guard- 
ian discharged.  That  the  guardian  having 
filed  his  final  account  with  his  application  to 
be  discharged,  which  was  in  legal  eflfect  a 
resignation  of  the  guardianslilp,  and  the 
judgment  approving  said  final  account  and 
discharging  said  guardian  having  been  ren- 
dered upon  due  compliance  with  all  require- 
ments of  the  statute  in  reference  to  the  resig- 
nation of  guardians  and  the  approval  of 
their  final  accounts  upon  resigning  and  no 
appeal  therefrom  having  been  taken,  such 
Judgment  is  final  and  conclusive  upon  said 
minors  and  cannot  be  set  aside  in  this  pro- 
ceeding. 

[1]  Appellees  claim  that,  under  article  4300 
of  the  Revised  Statutes  of  1011,  the  final 
account  of  the  guardian  is  subject  to  review 
In  this  proceeding.  Article  4300  of  the  Revis- 
ed Statutes  reads  as  follows: 

"Any  person  interested  may,  by  a  bill  of  re- 
view, filed  in  the  court  in  which  the  proceedings 
were  had,  have  any  decision,  order  or  judgment 
rendered  by  such  court,  or  by  the  judge  thereof, 
revised  and  corrected  on  showing  error  therein. 


But  no  process  or  action  under  such  decision, 
order  or  judgment^  shall  be  stayed  except  by 
writ  of  injunction. 

We  think  there  can  be  no  doubt  tbnt  a  bill 
of  review,  after  a  final  report  of  the  guard- 
ian has  been  made  and  his  account  approved 
and  the  guardian  discharged  on  his  appli- 
cation for  discbarge,  is  a  proper  procedure, 
the  one  provided  by  the  law,  and  goes  to  the 
question  of  error  raised  in  the  bill  as  to  the 
orders  of  the  court  in  the  statement  and  ap- 
proval of  the  final  account.  Nicholson  r. 
Nicholson,  58  Tex.  Civ.  App.  357,  125  S.  W. 
965,  we  think  is  directly  in  point  and  con- 
clusive of  the  question  presented  in  this  as- 
signment. The  bill  of  review  undertakes  to 
show  error  in  the  probate  court's  approval 
of  the  guardian's  final  account,  on  his  appli- 
cation for  a  discharge.  The  question  present- 
ed in  this  assignment  is  directed  to  the  power 
of  the  court  to  entertain  the  bill  after  entry 
of  final  order  of  discharge  of  the  guard- 
ian. We  have  reviewed  the  cases  to  which 
we  have  been  referred  by  appellant  in  the 
very  able  brief  filed  tn  this  court,  but  have 
reached  the  conclusion  that  the  court  has 
the  power  to  review  the  final  settlement  of 
the  question  at  any  time  after  entry  of  the 
order  of  discharge  and  before  the  bar  of  the 
statute.  The  language  of  the  statute,  in  our 
opinion,  does  not  warrant  the  construction 
placed  upon  it  by  appellant  in  the  assign- 
ment De  Cordova  v.  Rodgers,  67  S.  W.  1043 ; 
Jones  V.  Parker,  67  Tex.  76,  3  S.  W.  222; 
Janson  v.  Jacobs,  44  Tex.  573 ;  Seguin  r. 
Maverick,  24  Tex.  526,  76  Am.  Dea  U7. 

Appellant's  second  assignment  asserts  er- 
ror in  revising  and  restating  certain  items, 
namely,  items  $1,491  and  $423,  and,  deduct- 
ing therefrom  the  sum  of  $760,  the  said  sum 
deducted  being  that  portion  of  said  two  Items 
charged  by  the  appellant  guardian  for  the 
support  and  maintenance  of  the  minors  prior 
to  appellant's  appointment  as  guardian,  and 
covering  a  period  of  time  prior  to  November, 
1906,  the  uncontradicted  evidence  showing 
that  from  the  time  of  the  death  of  their  fa- 
ther in  November,  1904,  until  the  recovery  of 
a  Judgment  In  behalf  of  said  minors  on  the 
6th  of  June,  1906,  neither  the  mother  nor  the 
minors  had  any  money  or  other  property,  and 
that  appellant,  during  said  time,  maintained 
and  supported  said  minors  at  his  own  ex- 
pense ;  that  the  expenses  furnished  were  not 
shown  to  be  unreasonaUe,  but  were  shown  to 
have  been  actually  paid  out  by  appellant 

In  the  third  assignment,  error  is  charged 
in  revising  and  restating  the  item  of  $1,- 
491  CMitalned  In  the  final  account  wherein 
appellant  charged  said  sum  for  the  support, 
maintenance,  and  education  of  said  minors 
from  the  4th  of  November,  1904,  to  the  2oth 
of  December,  1908;  the  evidence  not  showing 
that  said  item  or  any  part  of  it  was  errone- 
ous, unjust,  or  inequitable. 

The  fourth  assignment  claims  error  In 
restating  item  $423  contained  in  the  final  a<^ 
count,  same  being  for  the  support  and  main^ 
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tenance  of  one  of  said  minors  from  Its  birth 
In  June,  1905,  to  December,  1008,  the  evi- 
dence not  Bbowlng  the  item  erroneous,  ex- 
cessive,  or  unjust. 

[2]  The  fifth  assignment  goes  to  the  trial 
court's  third  conclusion  of  law,  holding  that 
appellant,  as  a  matter  of  law,  could  not  be 
allowed  a  credit  for  support  and  maintenance 
of  the  minors  occurring  prior  to  his  appoint- 
ment as  guardian  (the  items  found  by  the 
court  to  amount  to  $760) ,  the  ground  of  the 
holding  being  that  the  guardian  had  not  filed 
Us  verified  account  for  said  expenses  for 
allowance  and  the  account  had  not  been  al- 
lowed and  approved  by  the  probate  court,  the 
evidence  and  finding  of  the  court  showing  the 
amount  charged  to  be  reasonable  and  neces- 
sary, and  that  same  had  been  approved  by 
tile  protMite  court  in  the  final  account  There 
are  cases  holding,  and  properly  so,  that  ex- 
penses paid  by  a  person  before  receiving  let- 
ters of  guardianship  are  Just  claims  against 
the  estate  of  the  ward.  Logan  v.  Gay,  99 
Tex.  603,  90  S.  W.  861,  02  S.  W.  255.  But 
we  find  none  holding  that  such  claims  may  t>e 
allowed  where  they  were  never  filed  and  ap- 
proved by  the  court,  as  required  by  the 
statute.  To  so  hold  would  be  to  hold  the 
statute  for  naught. 

Before  claims  can  be  paid  out  of  the  prin- 
cipal of  the  estate,  they  must  be  expressly 
authorized.  Article  4131,  Revised  Statutes 
1911;  Blackwood  v.  Blackwood,  47  S.  W.  48a 

The  report  discloses  that  the  whole  of  this 
estate  was  expended  and  $2o  more  during 
the  time  intervening  between  May,  1904,  and 
December,  1908 ;  that  the  guardian  has  made 
no  annual  account ;  there  are  no  receipts  or 
vouchers  to  show  for  wliat  the  amount  was 
expended,  and  the  final  account  sets  up  a 
lump  sum  without  any  attempt  to  itemize  it, 
tbat  the  wards  might  have  a  chance  to  inves- 
tigate. If  this  sort  of  showing  were  held  to 
be  sufficient  to  divest  the  minors  of  their  In- 
heritance, it  would  leave  them  without  prcn 
tection. 

Assignments  6  and  7  are  directed  to  the  ac- 
tion of  the  court  in  not  allowing  portions  of 
items  11,491  and  $423  of  appellant's  account, 
charged  by  the  guardian  for  support  and 
maintenance  of  the  minors  after  the  appoint- 
ment of  the  guardian,  for  the  reason  that  the 
probate  court  by  the  order  of  September, 
1906,  on  his  application  for  an  allowance,  did 
order  tbat  be  I)e  allowed  the  sum  of  $480  per 
annum  out  of  the  funds  then  in  his  hands, 
for  the  care,  education,  and  maintenance  of 
said  minors. 

A  majority  of  the  members  of  this  court 
hold  that  appellant  is  not  entitled  to  a  credit 
for  the  item  of  $760  claimed  by  appellant  for 
the  support  and  maintenance  of  the  children 
prior  to  bis  appointment  as  guardian,  which 
was  excluded  by  the  trial  court  on  his  final 
accounting  in  the  absence  of  a  showing  tbat 
his  claim  for  the  excluded  Items  had  been 
presented  to  the  court,  allowed,  and  approved. 
The  record  discloses  no  account  other  than 


I  the  gifardian's  final  account,  for  the  ezdud- 
ed  Items,  presented  by  the  guardian  to  or  al- 
lowed by  the  probate  court.  The  majority 
are  of  the  opinion  that  the  item  of  $760  was 
properly  charged  against  the  guardian  for 
the  reasons  stated  in  the  trial  court's  con- 
clusion of  law  No.  3.  The  writer  of  this  opin- 
ion thinks  that,  under  article  4130,  Revised 
Statutes,  under  which  the  guardian  of  the 
estate  must  pay  over  to  the  guardian  of  the 
person  of  the  minor,  semiannually,  a  sufiS- 
clent  amoimt  of  money,  to  be  fixed  by  the 
court,  for  the  education  and  maintenance  of 
the  ward,  and  under  article  4131,  Revised 
Statutes,  the  sum  not  to  exceed  the  clear  in- 
come of  the  ward  without  the  order  of  the 
court,  the  order  of  the  court  of  September, 
1906,  was  sufficient  to  authorize  the  guardian 
to  exx>end  the  items  for  the  purpose  of  the 
education  and  maintenance  of  the  wards.  In 
inreybe  v.  Tlerman,  76  Tex.  286, 13  S.  W.  370, 
I  understand  the  Supreme  Court  of  this  state 
to  bold  tbat,  our  trial  courts  being  courts  of 
equity  as  well  as  law,  there  is  no  reason  why 
sudi  claims  should  not  be  sustained  in  any 
case  In  the  courts,  when,  under  the  evidence 
adduced  on  the  trial,  a  court  of  equity  would 
have  held  the  claim  valid. 

[3]  The  eighth,  ninth,  and  tenth  assign- 
ments complain  of  the  action  of  the  trial  court 
in  striking  from  the  claims  allowed  by  tfae 
probate  court  Item  of  $19.85  paid  by  the 
guardian  for  services  in  burying  the  father 
of  the  minors,  $111.25,  expenses  for  casket, 
robe,  etc.,  used  in  the  burial  of  the  father  of 
the  minors.  We  think  the  court  was  not  In 
error  in  not  allowing  these  items  to  be  paid 
out  of  the  estate  of  the  minors.  These  items 
were  not  claims  against  the  estates  of  the 
minors. 

[4]  One  of  appellant's  items  of  expenses  for 
the  support  and  maintenan^  of  the  minors, 
claimed  to  have  been  paid  to  the  mother  since 
December  25,  1908,  was  $480.  The  trial  court 
allowed  $375.  The  evidence  la  conflicting, 
and  the  court's  finding  Is  conclusive.  The 
eleventh  assignment,  going  to  tbat  item,  is 
overruled. 

[6]  We  think  the  court  was  not  in  error  in 
cIiBrging  the  guardian  interest  on  the  funds 
of  the  minors  In  his  hands,  where  the  court 
found  that  by  the  exercise  of  due  diligence 
he  could  have  loaned  the  money  at  the  rate 
of  8  per  cent  per  annum,  but  failed  to  do  so. 
Judge  Stayton,  in  Smythe  v.  Lumpkin,  62 
Tex.  242,  said  the  statute  is  imperative  and 
the  courts  have  no  power  to  disregard  its 
plain  provisions.  Assignments  12,  13,  and  14 
are  overruled.  What  has  already  been  said 
in  disposing  of  other  assignments  is'  sufficient 
disposition  of  appellant's  remaining  assign- 
ments. 

[6]  Appellee    filed   and   presents   here  14 
cross-assignments  of  error.   Appellant  objects 
to  a  consideration  of  these  cross-assignments 
because  not  filed  in  trial  court, 
that   therefore   we   cannot   consider 
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There  Is  no  other  showing  about  the  matter. 
The  cross-assignments  do  not  have  to  be  cop- 
led  In  the  transcript;  so,  without  some  other 
showing  that  they  were  not  filed  In  the  trial 
court  than  the  assertion  in  appellant's  sup- 
plemental brief,  the  motion  cannot  be  sus- 
tained. Rule  101,  District  and  County  Courts 
(159  S.  W.  Jd). 

[7]  The  first  and  second  cross-assignments 
assert  error  In  the  motion  of  the  trial  court 
in  not  requiring  the  guardian  to  account  for 
more  than  $2,666.66,  as  coming  into  hia  hands, 
as  fully  set  out  In  the  first  conclusion  of  law 
filed  by  the  trial  court  and  his  grounds  for 
the  court's  action  there  fully  stated.  There, 
possibly,  could  be  but  little  doubt  that  the  en- 
tire amount  of  the  Judgment  obtained  in  the 
federal  court,  which  was  paid  into  the  reg- 
istry of  that  court,  became  and  was  the  prop- 
erty of  the  minors  charged  with  the  claim  of 
the  attorneys  who  secured  the  Judgment 
However  that  may  be,  we  are  of  the  opinion 
that  inasmuch  as  the  one-third  of  the  amount 
of  the  judgment  recovered  and  paid  by  the 
guardian  to  the  attorneys  was  never  inven- 
toried and  there  la  no  decision,  order,  or 
Judgment  of  the  probate  court  In  reference 
to  said  amount,  the  guardian  could  not  be 
charged  with  the  one-third  of  the  amount  of 
the  Judgment  in  this  proceeding.  The  first 
and  second  cross-assignments  are  overruled. 
'  The  third  and  fourth  cross-assignments 
seek  to  cliarge  the  guardian  with  10  per  cent. 
interest  on  the  surplus  funds  in  his  hands, 
instead  of  8  per  cent.,  as  allowed  by  the  court 
to  the  seventh  conclusion  of  law,  on  the  evi- 
dence that  8  per  cent,  was  the  rate  of  inter- 
est at  which  the  funds  could  have  been  In- 
vested by  the  exercise  of  diligence.    The  ma- 


jority members  of  this  conrt  bold  that  these 
assignments  should  be  sustained. 

[I]  The  trial  court  refused  to  restate,  bat 
allowed  the  guardian  $38.20  and  $S  railroad 
fare  and  hotel  bill  tocnrred  by  the  guardian 
as  shown  In  the  tenth  finding  of  fact  and 
Judgment'  The  majority  members  hold  tliat 
these  items  should  not  have  been  allowed  l>e- 
canse  not  verified,  filed  on  the  claim  docket 
and  allowed  by  the  probate  court  Cross- 
assignments  5  and  6  going  to  these  two  items 
are  sustained. 

[9]  The  federal  court  derk  at  Sherman  re- 
tained the  sum  of  $40.13  as  commissions  due 
him  in  paying  to  the  guardian  the  money  dae 
the  minors  In  the  registry  of  that  court,  as 
ediown  in  the  trial  court's  eighth  finding  of 
fact.  This  item  the  trial  court  allowed  the 
guardian  and  refused  to  restate  same.  In 
this,  we  think  there  was  no  error,  and  cross- 
assignments  7  and  8  are  overruled. 

The  question  presented  In  cross-assign- 
ments 0  and  10  we  have  passed  on.  The  evi- 
dence was  confllcttog,  and  the  court's  find- 
ing Is  supported  by  the  evidence.  For  the 
same  reason,  we  overrule  cross-assignments 
11,  12,  18,  and  14. 

Adding  to  the  items  allowed  by  the  trial 
court  items  $38.20  and  $3,  and  calculating  the 
Interest  on  the  gross  sum  at  10  per  cent,  for 
the  nine  years,  the  amount  now  retained  by 
the  guardian  Is  found  to  be  $2,024.07.  De- 
ducting therefrom  the  $25.44  claimed  by  the 
guardian  as  owing  him  by  the  estate  and  al- 
lowed by  the  trial  court,  the  balance  due  the 
estates  of  the  minors  by  the  guardian  Is 
found  to  be  $1,998.68. 

Ttie  Judgment  of  the  court  below  will  be 
reformed  accordingly,  and,  as  so  reformed,  is 
affirmed. 
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LOAN  ASS'N  ▼.  MINERS'  LUMBER  CO. 
(No.  14868.) 

(St.  Louis  Court  of  Appeals.    Missouri.    July 
6,  19ia) 

1.  Meoharios'  Liens  «=»291(7)  ->  Bniobok- 
ment—Pabties— Statute. 

Under  Bev.  St  1909,  {  8221,  providing  that 
in  suits  to  enforce  mechanic's  liens  the  parties 
to  the  contract  shall,  and  all  other  parties  in- 
terested in  the  property  charged  with  the  lien 
may,  be  made  parties,  and  that  those  not  made 
parties  shall  not  be  bound  by  any  snch  proceed- 
ing, a  mortgagee  of  lots  nnder  a  deed  of  trust, 
not  made  a  party  to  a  subsequent  lien  proceed- 
ing, and  having  no  opportunity  to  be  heard 
tlierein,  was  not  bound  by  the  judgment  estab- 
lishing the  lien  with  execution  sale  to  the  Uenor. 
[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  607 ;   Dec.  Dig.  «=9291(7).] 

2.  MOBTOAOBS  «s>58d— PsioBrrT— MBOHANioe' 
Lien. 

When  a  mortgage  is  foreclosed,  whatever 
rights  may  have  been  acquired  in  respect  of  it 
onder  a  judgment  establishing  a  mechanics' 
lien  is  gone. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
C!ent  Dig.  §§  1689,  1690;   Dec.  Dig.  «=>589.] 

3.  MoBTOAOES    <3=3l32— Sale    of   PsEKisEa— 

IXPBOTEMENTS. 

A  conveyance  of  lots  by  deed  of  trust  and  a 
sale  thereunder  carried  the  improvements  made 
subsequent  to  the  conveyance,  where  nothing  ex- 
cepting them  api>eared. 

[Ba.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  259;    Dec.  Dig.  i8s»132.] 

Appeal  from  Circuit  Court,  St.  Francois 
(bounty ;  Peter  H.  Huck,  Judge. 
"Not  to  be  officially  published." 
Suit  In  equity  by  the  Faroilngt<Mi  Equita- 
ble Building  &  Loan  Association  against  the 
Miners'  Lumber  Company,  to  enjoin  the  re- 
moval of  buildings  from  lota.  Judgment  for 
plaintiff,  perpetnally  enjoining  the  defend- 
ant, and  defendant  appeals.    AfSrmed. 

R.  C.  Tucker,  of  Flat  River,  for  appellant. 
3.  P.  Cayce,  of  Farmington,  for  respondent. 

REYNOLDS,  P.  J.  This  is  a  suit  in  equity 
to  restrain  appellant  from  removing  a  build- 
tng  off  of  two  lots  in  the  town  of  Benolst,  St. 
Francois  County.  It  appears  by  deed  of  date 
July  30th,  1907,  that  the  two  lots  were  con- 
veyed to  the  Counts  (Construction  Company; 
that  on  December  27tb,  1910,  respondent  hav- 
ing loaned  to  the  Counts  Construction  Com- 
pany $800,  the  latter  company,  to  secure  the 
payment  of  this  loan,  executed  Its  two  deeds 
of  trust  on  these  lots  in  favor  of  respondent 
The  lots  at  that  time  had  no  buildings  upon 
them.  These  deeds  of  trust  were  filed  for 
record  and  recorded  February  3rd,  1911. 
The  trustee  acting  under  these  deeds  of 
trust,  sold  the  lots  to  respondent  and  duly 
conveyed  them  to  it  by  deeds  of  date  August 
8th,  1912.  It  was  admitted  that  the  loan  to 
the  Counts  Coustrbctlon  Company  of  the 
$S0O  above  referred  to,  was  to  enable  that 
comimny  to  erect  buildings  on  the  lots. 
When  it  commenced  to  erect  them  does  not 
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December  27th,  1910,  and  that  the  Counts 
Construction  Company,  on  February  3rd, 
1911,  made  a  contract  with  appellant  to  fur- 
nish the  lumber  and  material  to  be  used  In 
the  construction  of  two  dwelling  houses  to 
be  erected  on  these  lots,  and  appellant,  act- 
ing imder  tliat  contract,  began  the  delivery 
of  the  lumber  and  material  for  these  houses 
on  February  3rd,  1911.  Afterwards,  by  war- 
ranty deed  of  February  7th,  1911,  the  Counts 
Construction  Company  transferred  the  lots 
to  one  S.  P.  Counts,  who  then  was  its  presi- 
dent Neither  the  Counts  Construction  Com- 
pany nor  S.  P.  Counts  paid  appellant  for 
the  lumber  and  material  furnished  under 
the  above  contract  for  the  erection  of  the 
buildings,  and  appellant  having  in  due  time 
filed  its  statement  of  account  and  notice  of 
its  claim  of  a  lien  against  the  buildings,  and 
of  its  intention  to  bring  suit  to  enforce  a 
mechanics'  lien  against  the  two  buildings, 
did  so,  making  S.  P.  Counts  the  sole  defend- 
ant in  that  proceeding.  Judgment  was  ob- 
tained before  the  Justice  establishing  the 
lien,  a  transcript  was  duly  filed  in  the  ofiice 
of  the  clerk  of  the  circuit  court,  execution 
Issued  and  was  placed  in  the  hands  of  the 
sheriff,  and  after  due  advertisement  the  sher- 
iff sold  the  two  lots  to  appellant  to  satisfy 
the  Judgment,  and  had  conveyed  the  inter- 
est of  S.  P.  Counts  In  them  by  deed  of  date 
June  10th,  1912,  to  the  Miners'  Lumber  Com- 
pany, appellant  herein.  Appellant  thereupon 
began  to  make  arrangements  to  remove,  and 
was  about  to  remove,  the  buildings  off  the 
lots,  when  this  present  action  to  restrain  the 
removal  of  the  buildings  was  instituted. 

There  is  no  question  made  as  to  the  regu- 
larity of  the  proceedings  under  the  mechan- 
ics' lien,  nor  to  the  sale  under  the  deed  of 
trust,  the  contention  on  part  of  respondent  be- 
ing that  as  the  Farmington  Equitable  Build- 
ing &  Loan  Association,  respondent  here, 
was  not  made  a  party  to  the  lien  proceeding, 
it  was  not  bound  by  the  Judgment  therein  and 
that  appellant  had  not  acquired  any  title  as 
against  it  by  the  proceedings  and  sale  under 
the  mechanics'  Hen.  On  the  part  of  appel- 
lant the  contention  is,  that  it  acquired  title 
to  the  buildings  and  the  right  to  remove 
them,  under  the  proceedings,  sale  and  pur- 
chase in  the  mechanics'  lien  action. 

The  circuit  court  found  for  plaintiff  and 
perpetually  enjoined  defendant  from  tearing 
down  or  removing  the  two  buildings  situat- 
ed upon  the  two  lots  and  from  taking  away 
the  material  composing  them.  From  this  de- 
fendant has  duly  appealed. 

[1]  Our  statute,  section  8221,  Revised 
Statutes  1909,  a  part  of  the  mechanics'  lien 
law,  expressly  provides: 

"In  all  suits  under  this  article  the  parties  to 
the  contract  shall,  and  all  other  persona  inter- 
ested in  the    •    •    *    property  charged  with  the    y^^  t 
lien,  mas  be  made  parties,  but  such  as  are  not    C  -.OOOl^ 
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made  parties  shall  not  be  bound  hj  any  such 
proceeaings." 

In  Hicks  V.  Scofleld,  121  Mo.  381,  26  S.  W. 
755,  a  suit  by  plaintiff  to  restrain  defendant 
from  tearing  down  certain  houses  standing 
on  land  belonging  to  plaintiff  and  which  de- 
fendant claimed  a  right  to  remove  under  pro- 
ceedings to  enforce  the  mechanics'  Hen  law, 
the  mortgagee  not  having  been  made  a  party 
to  those  proceedings,  it  was  held  that  the  In- 
terest of  the  mortgagee  was  not  affected  by 
the  Judgment  of  the  lien  against  the  land  or 
the  buildings  thereon. 

Construing  this  section  8221,  supra,  our 
Supreme  Court  held  in  Russell  v.  Grant,  122 
Mo.  161,  26  S.  W.  958.  43  Am.  St.  Rep.  563, 
that  no  one  can  be  passed  on  in  person  or  es- 
tate without  an  opportunity  being  afforded 
him  to  be  heard.  That,  said  our  Supreme 
Court,  is  axiomatic  and  it  was  accordingly 
held  that  one  not  made  a  party  to  the  pro- 
ceeding for  the  enforcement  of  a  mechanics' 
lien  Is  a  stranger  to  the  proceedings  and 
those  proceedings  have  no  force  or  effect  as 
against  him. 

[2, 3)  In  Missouri  Fire  Clay  Works  v.  Elli- 
son, 30  Mo.  App.  67,  our  court  held  that 
when  the  mortgage  Is  subsequently  foreclos- 
ed, the  equity  o^  redemption,  and  with  it 
whatever  rights  may  have  been  acquired  in 
respect  of  It  under  tlie  Judgment  establishing 
the  mechanics'  lien,  is  gone.  See,  also,  West- 
em  Brass  Mfg.  Co.  v.  Boyce,  74  Mo.  App. 
343,  and  McLaren  t.  International  Real  Es- 
tate &  Improvement  Co.,  126  Mo.  App.  254, 
102  S.  W.  1105.  These  prcqiosltlons  are  too 
well  settled  to  require  further  dlscusston. 
The  conveyance  by  the  deed  of  trust  of  the 
lots  and  the  sale  thereunder,  carried  the  Im- 
provements, nothing  excepting  them  appear- 
ing. 

The  Judgment  of  the  drcult  court  is  af- 
firmed. 

MORTONI  and  ALLEN,  33.,  concur. 


WILLIAMS  v.  SPRINGFIELD  OAS  & 
EiLECTRIC  CO.    (No.  1737.) 

(Springfield  Court  of  Ai^eals.  Missouri.  May 
25,  1916.  Rehearing  Denied  and  Certified  to 
Supreme  Court  June  24,  1916.) 

1.  Electbicitt  €=>14(2)— Wires  Accessible 
TO  Boys— Neolioence. 

An  electric  company  must  use  doe  care  to 
prevent  injury  to  children  apt  to  come  in  con- 
tact with  its  wires  strung  along  streets  and 
alleys. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent.  Dig.  §  7;  Dec.  Dig.  <S=:>14(2).] 

2.  Electbicitt  <8=s>16(l)  —  In jumes  —  Loca- 
tion OF  WiBJES— Pboximate  Cause. 

Where  an  electric  company's  uninsulated 
wires  were  near  a  tree  by  a  bungalow  being 
built,  it  was  not  liable  £or  injuries  to  a  boy, 
attempting  to  go  from  tlie  top  of  the  roof  of 
the  house  to  the  to{)  of  the  tree  and  falling  on 
such  wires  below,  it  being  conjectural,  if  he 
had  obtained  a  safe  foothold  in  the  tree  and 


climbed  down  as  expected,  whether  he  would 
have  touched  the  wires,  and  such  an  accident 
not  being  reasonably  to  be  anticipated. 

[Ed.  Note. — For  other  cases,  see  Electiicity, 
Cent  Dig.  }  9;  Dec.  Dig.  «=»16(l).l 

Robertson,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Greene  County; 

Arch  A.  Johnson,  Judge. 

Action  by  Francis  P.  Williams,  by  his  next 
friend,  against  the  Springfield  Gas  &  Electric 
Company.  From  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  certified  to 
Supreme  Court 

Delaney  &  Delaney,  of  Springfield,  for  ap- 
pellant. Talma  S.  Heffeman  and  Patterson 
&  Patterson,  all  of  Springfield,  for  re^>ond- 

ent. 

STUROIS,  3.  The  plaintiff,  a  minor  nine 
years  of  age  at  the  time  of  his, Injury,  sues 
by  his  next  friend  for  personal  injuries  re- 
ceived by  coming  in  contact  with  defendant's 
high-power  transmission  wires  defectively  in- 
sulated. The  two  wires  In  question  were 
strung  along  the  west  side  of  a  north  and 
south  alley  In  Springfield,  Mo.,  20  feet  from 
the  ground  on  poles.  At  the  place  of  the  In- 
jury these  wires  passed  through  the  top  of 
a  wild  cherry  tree,  the  poles  and  tree  being 
practically  In  a  line  with  each  other.  Op- 
posite this  cherry  tree,  and  with  Its  limbs 
brushing  the  east  side,  there  was  being  erect- 
ed a  new  bungalow,  the  outside  of  which  was 
almost  finished.  This  house  fronted  sonth, 
and  the  gable  of  the  roof  was  toward  the  al- 
ley, the  tree,  and  defendant's  wines.  The 
apex  or  comb  of  the  roof  was  26  feet  from 
the  ground,  being  six  feet  higher  than  the 
wires.  A  scaffold  had  been  erected  by  the 
workmen  a  foot  or  two  lower  than  the  wires 
and  parallel  therewith.  The  plaintiff  was  In- 
jured while  at  play  with  some  other  boys  by 
climbing  up  in  the  house  and  going  from 
there  Into  the  cherry  tree  and  coming  In  con- 
tact with  defendant's  uninsulated  wires. 
These  wires  had  been  originally  Insulated, 
but  the  plaintiff  made  a  clear  case  that  for  a 
year  or  more  the  insulation  had  been  off 
more  or  less,  and  defendant  does  not  contest 
this  feature  of  the  case.  The  serious  question 
is  whether  the  defendant  was  guilty  of  ac- 
tionable negligence  in  maintaining  badly  In- 
sulated wires  where  same  passed  through 
this  tree  and  the  plaintiff  came  In  contact 
therewith.  Much  the  same  proposition  was 
stated  in  Mullen  v.  Wilkes-Barre  Gas  &  Elec- 
tric Co.,  229  Pa.  64,  56,  77  Aa  1108,  1109. 
thus: 

"The  single  proposition  urged  upon  us  in  the 
able  printed  brief  of  the  appellant  is  that,  con- 
ceding the  obligation  of  the  defendant  to  keep 
its  wires  safe  as  to  those  lawfully  using  the 
streets  and  sidewalks  in  the  ordinary  and  usual 
way,  as  well  as  to  those  who,  in  the  perform- 
ance of  some  doty  or  the  exercise  of  some 
right,  might  be  required  to  approach  them,  no 
such  obligation  existed  as  to  those,  although 
children  of  immature  age.  who,  in  the  pursuit 
of   pleasure   or   adventure,    voluntarily   placed 
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themselvea  in  dangerouB  proximity  to  Its  wires, 
itretcbed  20  feet  above  Uie  ground." 

The  plaintiff's  theory  of  the  case  is  that  the 
new  and  only  partially  completed  building 
and  the  tree  formed  an  attractive  place  for 
children  to  play,  and  that  defendant  was 
bound  to  anticipate  that  children  were  likely 
to  play  about  this  building  and  tree,  and  In 
so  doing  pass  from  the  building  to  the  tree, 
as  this  boy  did,  or  vice  versa,  and  thereby 
come  in  contact  with  these  dangerous  wires. 
Aa  snpporting  this  proposition  there  la  evi- 
dence that  children  of  the  neighborhood  had 
been  frequently  playing  in  and  around  this 
house,  especially  while  the  workmen  were 
not  at'  work,  as  was  the  case  when  this  acci- 
dent occurred  on  Sunday  evening.  It  was  not 
shown  that  any  of  the  children  had  climbed 
the  tree  or  from  the  house  to  the  tree  during 
the  time  this  honse  was  being  built  It  was 
shown,  however,  that  In  past  years  during 
the  time  when  wild  cherries  were  ripe  (the 
fall  of  the  year)  boys  had  been  known  to 
climb  the  tree  for  the  cherries.  This  acci- 
dent occurred  In  May,  and  the  house  had 
been  in  course  of  constructioa  some  two 
months  ■  or  more.  There  is  also  evidence 
that  the  tree  was  easily  climbed,  having 
many  limbs  and  rather  low-hanging  branches. 

[1]  Several  cases  are  cited  by  plaintiff,  aqd 
we  think  that  such  declare  the  law  correctly, 
that  electric  companies  stringing  high-power 
wires  along  streets  and  alleys  through  or  in 
close  proximity  to  trees  of  such  character 
and  location  that  boys,  following  their  nat- 
ural adventuresome  tendency,  are  apt  to 
climb  same,  must  use  the  high  care  Imposed 
on  them  to  keep  such  wires  in  a  safe  con- 
dition. The  high  degree  of  care  required  of 
persons  handling  so  dangerous  an  agency  as 
electricity  applies,  we  think,  to  the  ques- 
tion of  anticipating  that  children,  and  espe- 
cially boys,  are  likely  to  indulge  in  the  sport 
of  climbing  trees  and  going  into  somewliat 
dangerotis  and  unusual  places.  Curtis'  Law 
of  Electricity,  i  512,  states  the  law  thus: 

"An  electric  company,  maintaining  a  danger- 
tos  wire  through  or  near  n  tree,  ft  bound  to 
anticipate  that  persons  may  lawfully  climb  the 
tree,  and  it  is  required  to  ezercifie  due  care  to 

Prevent  injury  to  such  persons  from  its  wire. 
•  *  The  courts  recognize  thnt  children  are 
apt  to  climb  trees,  and  impose  upon  electric 
companies  the  burden  of  using  due  care  to  keep 
their  higb-tension  wires  insulated  in  places 
where  children  when  climbing  a  tree  will  come 
in  contract  with  them." 

The  cases  cited  there  and  by  the  plaintiff 
folly  sustain  this  proposition.  Mullen  r. 
WUkes-Barre  Gas  &  Electric  Co.,  229  Pa.  54, 
77  Atl,  1108;  Benton  v.  North  Carolina  Pub- 
Uc  Service  Co.,  165  N.  C.  354,  81  S.  E.  448; 
Philbin  V.  Marlborough  Electric  Co.,  218  Mass. 
394,  105  N.  E.  893;  Temple  v.  McComb  Clfy 
Elec.  Light  &  Power  Co.,  89  Miss.  1,  42  South. 
874,  11  Ia  R.  a.  (N.  S.)  449,  119  Am.  St.  Rep. 
698,  10  Ann.  Cas.  924.  This  last  case  is  the 
leading  case  on  the  question,  and  the  doc- 
trine stated  has  received  the  approval  of  the 
authors  of  the  able  notes  to  tills  case  in  10 


Ann.  Cas.  924,  and  11  L.  R.  A.  (N.  S.)  449, 
where  such  doctrine  Is  fully  discussed  and 
the  cases  reviewed. 

The  alwve-clted  cases  also  dispose  of,  ad- 
versely to  it,  the  defendant's  contention  that 
plaintiff  was  a  trespasser  to  the  extent  that 
it  did  not  owe  him  the  duty  of  keeping  its 
wires  safe  in  that  he  was  playing  upon  the 
premises  of  another,  and  where  be  had  no 
right  to  be.  The  defendant  vigorously  pro- 
tests against  the  doctrine  announced  in  what  • 
are  termed  the  "turntable  cases,"  that  of 
structures  and  machinery  dangerous  but  at- 
tractive to  children,  and  thereby  alluring 
them  to  become  trespassers  to  their  injury, 
under  the  wider  name  of  "attractive  nuisanc- 
es." The  able  opinion  of  Lamm,  J.,  in  Kelly 
V.  Benas,  217  Mo.  1,  116  S.  W.  557,  20  L.  R. 
A.  (N.  S.)  903,  is  cited  as  calling  a  halt  on 
the  unjust  extension  of  this  doctrine.  This 
and  the  many  cases  cited  deal  with  accidents 
where  the  place  and  causes  of  the  injury  are 
on  the  premises  of  the  defendant,  and  much 
may  be  said  in  favor  of  restricting  the  lia- 
bility of  one  for  failing  to  keep  his  own 
premises  in  a  safe  condition  against  those 
wrongfully  trespassing  thereon.  But  as 
shown  in  the  cases,  supra,  this  principle  has 
no  application  here,  as  the  place  of  the  In- 
jury is  not  on  defendant's  premises,  but  on 
a  public  thoroughfare  as  to  its  wires  and 
poles,  and  on  premises  of  a  third  person  as 
to  where  the  plaintiff  was  playing.  As  to 
this  defendant,  plaintiff  was  not  a  trespasser, 
and  the  owner  of  the  premises  was  not  and  is 
not  complaining.  As  said  in  Day  v.  Light, 
Power  &  Ice  Co.,  136  Mo.  App.  274,  280,  117 
S.  W.  81,  83: 

"The  precise  nature  of  the  relationship  of 
the  boy  to  the  owner  of  the  premises  is  not 
important.  It  is  enough  to  know  that  he  and' 
the  other  persons  who  nsed  the  roof  were  not 
trespassers.  The  usage  l>eing  with  the  per- 
mission of  the  owner,  express  or  implied,  the 
child  was  rightfully  there  so  far  as  defendant 
was  concerned.  This  case  differs  from  those 
where  the  plaintiff  was  a  trespasser  on  the 
property  or  a  mere  licensee  of  the  defendant." 
iSlackbum  t.  Railway,  180  Mo.  App.  548,  555, 
167  S.  W.  457. 

The  difference  lies  in  the  fact  that  the  own- 
er of  premises  has  a  right  to  its  use,  and  no 
one  else  has  such  right  without  Ids  consent, 
and  he  is  under  no  obligation,  exc^t  In  ex- 
ceptional circumstances,  to  keep  his  prem- 
ises in  a  safe  condition  for  those  who  are 
there  against  his  will.  When  such  person, 
however,  has  only  a  permissive  right  to  use 
public  or  private  property  whereon  to  locate 
and  operate  dangerous  instrumentalities  or 
agencies,  another,  and  not  he,  determines  who 
are  or  who  are  not  trespassers,  and  as  to  him 
none  are  trespassers,  at  least  none  who  are 
there  without  objection  of  the  proprietor. 

If  the  above  were  all  the  facts  in  the  case 
and  the  plaintiff  had,  in  a  manner  natural  for 
a  boy  of  bis  age,  and  therefore  one  to  be  an- 
ticipated, climbed  this  tree  or  passed  from  the 
house  to  the  tree,  and  In  so 
contact  with  defendant's  dangerous 
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would  affirm  his  right  to  recover  for  his  in- 
juries. Such  are  the  facts  in  all  the  cases 
dted,  and  in  each  one  the  act  of  the  boy  in 
climbing  the  tree  and  his  coming  in  contact 
with  the  dangerous  wires  were  In  a  manner 
and  under  circumstances  which  the  court 
could  say  were  reasonably  to  have  been  anti- 
cipated and  guarded  against.  But  is  such  the 
case  here?  The  accompanying  photograph  of 
the  scene  of  this  accident  is  in  evidence,  and 
•in  many  respects  reveals  the  real  facts  bet- 
ter than  the  oral  evidence. 


to  the  apex  and  got  straddle  of  this  on  his 
knees.  Coming  near  the  edge,  he  .in  some 
way  "scooted"  across  into  the  top  of  the  tree, 
stepping  on  a  limb,  which  broke  under  his 
weight,  fell  into  the  wires,  grabbing  same 
with  his  hands,  struggled  some,  and  fell  to 
the  ground.  Both  hands  were  badly  bnmed, 
and  there  were  burns  on  his  arms  and  in  one 
armpit  Grasping  both  wires  as  he  fell,  bis 
body  evidently  formed  a  short  circuit.  The 
plaintiff  and  one  of  his  companions  speak  o( 
a  limb,  or  twig,  as  his  companion  called  it 


Such  photograph  was  taken  the  next  morn- 
ing after  the  accident,  and  every  witness  tes- 
tifies to  its  accuracy.  It  shows  the  view  look- 
ing southward.  Another  photograph,  taken 
at  the  same  time,  shows  the  same  view  look- 
ing northward,  but  it  need  not  be  reproduced. 

The  plaintiff,  with  three  other  boys,  was 
playing  "banter-leader,"  a  dare  game  in 
which  one  boy  took  the  lead  in  doing  difficult 
things  and  the  others  followed,  or  tried  to 
do  so.  Their  play  led  them  to  go  upstairs 
in  this  new  house  by  a  ladder,  the  stairway 
not  being  completed.  The  leader  then  pro- 
posed going  out  on  the  roof,  but  the  owner 
of  the  house,  coming  up  at  that  time,  called 
to  them  not  to  do  so,  as  it  was  dangerous. 
The  plaintiff  says  he  did  not  hear,  but  the 
other  boys  did,  and  he  alone  went  out  the  up- 
per window,  near  the  middle  of  which  was  the 
scaffold  of  the  workmen.  He  walked  along 
this  scaffold  to  the  edge  of  the  roof,  or  cornice, 
which  projected  some  18  inches  or  2  feet,  and 
climbed  onto  the  roof.    He  went  up  the  roof 


extending  out  over  the  roof  over  which  plain- 
tiff passed  to  the  body  of  the  tree,  but  the 
photographs  reveal  nothing  more  than  a  mere 
twig,  extending  to  the  roof  of  the  house.  The 
workmen,  as  the  pictures  indicate,  had  cut  off 
the  limbs  above  the  scaffold  on  which  they 
worked,  so  as  to  get  them  out  of  the  way. 
The  wires  extended  parallel  with  and  a  foot 
or  so  out  from  the  scaffold  and  somewhat 
higher.  The  wires  were  6  feet  lower  than 
the  comb,  or  apex,  of  the  roof,  from  which 
plaintiff  "scooted"  into  the  tree.  Just  how 
the  plaintiff  got  from  the  point  of  the  roof  to 
the  tree  and  just  how  and  why  he  fell  is  not 
very  clear.  It  is  evident  from  the  photo- 
graph that  the  tree  is  not  more  than  6  or  7 
feet  higher  than  the  apex  of  the  roof,  and 
where  the  plaintiff  went  into  it,  there  is 
nothing  but  small  limbs.  The  tree  is  at>ont 
3  feet  from  the  house  at  the  ground,  but  is 
evidently  further  away — one  witness  said 
about  4  feet— at  the  apex  of  the  root    The, 
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only  one  of  plaintiff's  companions,  a  boy  a 
little  older  tlian  he,  testifying,  said: 

"Francis  (plaintiff)  started  to  ^t  down,  and 
then  there  was  a  twig  over  the  tree,  branch 
over  the  top  of  the  honse,  and  he  put  his  foot 
on  that,  and  was  goint;  down,  and  his  foot  slip- 
ped, and  he  was  hanging  by  his  hands,  and  the 
limb  broke,  and  he  jnst  fell  straddle  of  the 
wires  then.  *  •  •  Q.  Did  you  see  him  in 
the  tree?  A.  Yes,  I  seen  him  when  he  got 
down;  he  was  on  the  end  of  the  twig  and  was 
going  down.  •  *  *  He  was  sitting  straddle 
at  the  time  somewhere  near  the  edge  of  house, 
and  I  told  him  what  Mrs.  Hughes  said,  to  get 
down.  He  jnst  walked,  didn't  stand  up 
straight,  set  down  and  kind  of  scooted  across. 
Kind  of  got  on  his  knees  and  got  in  the  tree. 
•  •  *  He  jumi)ed  to  the  tree,  and  there  was 
twigs  going  different  ways.  •  •  •  His  foot 
slipped,  and  he  was  hanging  by  this— he  was 
hanging  by  the  other  limb  with  his  bands  dou- 
bled across  it  like  this,  and  his  foot  slipped, 
and  then  the  limb  broke  and  he  fell  straddle 
—fell  across  the  wires." 

Lootdng  at  the  photograph  one  cannot  see 
how  plafntUC  got  from  the  roof  to  the  tree 
nnless  he  pulled  the  tree  toward  him  by  a 
small  limb,  and  then  Jumped  or  swung  orer 
to  it 

PlaintitTs  petition  alleges  that  defendant's 
wires  were  maintained  dangerously  near  the 
scaffold,  and  that  plaintiff,  while  playing, 
went  from  the  house  to  the  scaffold,  and 
from  the  scaffold  to  the  tree,  to  climb  down, 
and  thereby  came  In  contact  with  the  wires. 
All  the  evidence,  however,  unmistakably 
shows  that  plaintiff  went  from  the  scaffold 
onto  the  roof,  and  from  the  highest  point  of 
the  roof,  some  7  or  8  feet  higher  than  the 
scaffold,  attempted  to  get  Into  the  tree  and 
fell  into  the  wires,  grasping  them  in  his  de- 
scent The  nearness  of  the  wires  to  the  scaf- 
fold. Itself  a  mere  temporary  structure  with- 
out any  evidence  as  to  how  long  It  had  been 
there,  had  nothing  whatever  to  do  with  plain- 
tiff's injury.  Had  the  scaffold  been  on  the 
other  side  of  the  house  from  the  tree,  or  had 
plidntlff  gone  on  the  roof  by  some  other 
method  and  attempted  the  feat  of  going  from 
the  point  of  tlie  roof  to  the  top  of  the  tree, 
the  Injnry  .would  have  occurred  Just  as  It 
did.  Plaintiff's  Instruction  covering  the 
whole  case  also  predicates  negligence  on  de- 
fendant's wires  being  strung  "so  near  said 
scaffold  that  persons  thereon  and  thereabout 
were  likely  to  come  in  contact  with  said 
WTles,"  when,  as  seen,  the  scaffold  had  noth- 
ing to  do  with  the  injury,  except  to  aid  plain- 
tiff In  going  upon  the  roof,  and  Its  nearness 
to  the  wires  was  wholly  Immaterial  to  this 
accident.  This  Instruction  is  confusing  and 
misleading,  and  even  if  the  nearness  of  this 
temporary  scaffold  was  a  ground  of  negli- 
gence, then  there  is  no  proof  of  defendant's 
knowledge,  actual  or  constructive,  from  lapse 
of  time,  of  Its  dangerous  nearness. 

[2]  II.  Had  the  plaintiff  been  injured  by 
going  in  his  play  from  the  scaffold  to  the 
tree  and  coming  In  contact  with  the  wires, 
then,  with  proof  of  actual  or  constructive  no- 
tice to  defendant,  a  different  case  would  be 
presented.    Leaving  the  scaffold  out,  the  case 


presented  is  that  the  boy  attempted  to  go 
from  the  top  of  the  roof  to  the  top  of  the 
tree  and  fell  on  defendant's  wires  6  feet  be- 
low. Had  the  plaintiff  succeeded  In  gaining 
a  safe  foothold  in  the  tree  and  climbed  down 
it  as  he  Intended,  it  is  purely  conjectural 
that  be  would  have  come  In  contact  with  the 
wires.  Nor  do  we  have  a  case,  as  are  those 
cited  by  plaintiff,  of  a  boy  climbing  a  tree  in 
a  natural  and  usual  way  from  the  ground 
and  coming  In  contact  with  dangerous  wires. 
The  question,  therefore,  is  whether  defend- 
ant should  be  held  to  have  anticipated  the 
probable  happening  of  such  an  occurrence  as 
is  here  presented.  Of  course,  plaintiff  is  not 
required  to  prove  that  defendant  should  have 
anticipated  this  particular  accident,  and  it 
would  make  no  difference  whether  plaintiff 
was  climbing  the  tree  from  the  ground  pr 
from  the  house  into  the  tree,  provided  which- 
ever method  he  did  adopt  was  one  which  de- 
fendant could  reasonably  have  foreseen  was 
likely  to  be  adopted  by  some  boy  and  result 
in  bringing  him  in  contact  with  the  danger- 
ous wires. 

The  duty  to  Insulate  heavily  charged  elec- 
tric wires  Is  not  universal.  Isolation  is  gen- 
erally more  effective  than  insulation.  The 
duty  to  Insulate  wires  passing  through  trees 
depends  on  circumstances  and  the  dangers  to 
be  apprehended,  the  dangers,  of  course,  being 
such  as  resulted  In  the  injury  complained  of. 
The  defendant's  duty  in  this  respect  Is  mere- 
ly an  application  to  particular  facts  of  the 
general  rule  of  law  that  electric  companies 
are  required  to  use  the  high  degree  of  care 
imxwsed  on  them  by  reason  of  the  highly  dan- 
gerous character  of  electric  currents  to  In- 
sulate their  high-tension  wires  whenever  and 
wherever  it  may  reasonably  be  anticipated 
that  persons  pursuing  business  or  pleasure, 
which  includes  children  at  play,  may  come  in 
contact  with  same.  The  converse  of  this  Is 
equally  true.  Curtis'  Law  of  Electricity,  | 
510 ;  Joyce  on  Electric  Law,  {  446 ;  Brubaker 
V.  Electric  Ck).,  130  Ma  App.  439,  447,  110  S. 
W.  12;  Day  v.  Light,  Power  &  Ice  Co.,  130 
Mo.  App.  274,  279,  117  S.  W.  81;  Blackburn 
v.  Railroad,  180  Mo.  App.  548,  5G0,  167  S.  W. 
457 ;  Luehrmann  v.  Laclede  Gaslight  Co.,  127 
Mo.  App.  213,  218,  104  S.  W.  1128.  Innumer- 
able cases  might  be  cited  from  other  jurisdic- 
tions. As  will  be  seen  from  a  reading  of  the 
cases,  the  reason  given  for  nonllabUlty  for  ac- 
cidents resulting  from  nonlnsulatlon  of  wires, 
where  same  could  not  be  reasonably  antici- 
pated, is  that  the  nonlnsulatlon  ia  not  the 
"proximate  cause"  of  the  injury,  but  such 
term  is  merely  a  convenient  one  to  express 
the  idea  that  the  injury  is  not  the  probable, 
and  therefore  not  the  to  be  expected,  result  of 
the  nonlnsnlatlon.  In  those  cases  relied  on 
by  plaintiff  as  showing  the  defendant's  li- 
ability for  maintaining  nonlnsulated  wires 
through  trees,  because  the  defendant  should 
have,  on  the  facts  there  presented,  anticipat- 
ed the  Injury,  but  which  cases  are  readily 
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dlstlngnisbed  from  this  case  on  tbe  facts,  tbe 
courts  recognize  that  defendant  would  not  be 
liable  on  the  different  state  of  facts.  Thus, 
In  Mullen  v.  Wilkes-Barre  Gas  &  Electric 
Co.,  229  Pa.  54,  61,  77  Atl.  1108,  1110,  the 
court  said: 

"On  the  main  question  presented  by  this  ap- 
peal, whether  danger  to  anj  one  was  reasonably 
to  be  apprehended  because  of  the  condition  of 
the  defendant's  wires,  the  case  is  admittedly 
close ;  but  In  the  opinion  of  a  majority  of  the 
court  the  judgment  should  be  affirmed  for  the 
reasons  stated  in  the  opinion  of  Judge  Head 
of  the  superior  court." 

This  same  court,  in  Elliott  v.  Allegheny 
County  Light  Co.,  204  Pa.  568,  54  Atl.  278, 
held  that,  although  an  electric  company 
maintained  poorly  insulated  wires  near  the 
side  of  a  building  (and  the  defendant  would 
doubtless  hare  been  liable  had  a  workman  In 
the  usual  course  oi  bis  business  In  painting 
the  bouse  come  In  contact  therewith)  yet, 
when  a  painter  fell  from  his  ladder  and 
grasped  the  wire  In  his  descent  the  defendant 
was  not  liable  because  the  noninsulatlon  was 
not  the  proximate  cause  of  the  Injury. 

The  ground  of  liability  In  Benton  v.  North 
Carolina  Public  Service  Co.,  165  N.  C.  354, 
357,  81  S.  E.  448,  450,  Is  that  the  tree  was 
so  located  and  children  were  so  accustomed 
to  play  In  and  around  It  that  "the  company 
might  reasonably  expect  small  boys  to  climb 
such  trees  from  their  Immemorial  habit  of 
doing  so."  This  same  court,  however,  In 
Parker  v.  Charlotte  Electric  Ry.  Co.;  169  N.  C. 
68,  85  S.  E.  33,  held  that  an  electric  railway 
company  maintaining  feed  wires  12  Inches 
beneath  a  bridge  Is  not  liable  for  Injury  to  a 
boy  of  13  years,  getting  down  on  his  knees 
on  the  floor  of  a  bridge  and  reaching  his 
hand  between  the  lower  railing  and  flooring 
and  touching  a  feed  wire,  for  that  the  com- 
pany could  not  reasonably  foresee  the  acci- 
dent resulting  from  the  boy's  act  Also,  be- 
cause of  the  different  facts,  the  Supreme 
Court  of  Georgia,  in  Brown  v.  Light  Co.,  137 
Ga.  352,  73  S.  E.  580,  held  the  defendant  not 
liable  where  it  strung  wires  22  feet  high  over 
a  sweet  gum  tree,  cutting  the  branches  to 
prevent  contact  with  the  wires,  and  a  boy 
climbed  the  tree  In  search  of  gum  and  came 
in  contact  with  the  wires,  and  it  was  shown 
that  children  on  other  occasions  had  visited 
this  tree  to  procure  gum,  but  without  de- 
fendant's knowledge  of  this  fact.  So  In 
Graves  v.  Washington  Water  Power  Co.,  44 
Wash.  675,  87  Pac.  956.  11  L.  R.  A.  (N.  S.) 
452,  it  was  held  that  one  maintaining  an  un-' 
Insulated  electric  wire  near  a  bridge  pier  was 
not  bound  to  anticipate  that,  because  of  the 
attractive  character  of  the  pier  and  the  birds 
found  there,  children  might  climb  the  pier 
and  come  In  contact  with  the  wire,  and  thus 
be  liable  for  failure  to  take  precautions  to 
guard  against  such  contlngenciea  In  Shef- 
field Co.  V.  Morton,  161  Ala.  163,  49  South. 
772,  recovery  was  denied  for  the  death  of  a 
10  year  old  boy  who  came  In  contact  with  un- 


insulated wires  ont  of  reach  of  persons  re- 
sorting near  the  wires  In  an  ordinary  ra- 
tional way,  and  where  the  boy  became  ex- 
posed to  danger  only  after  be  had  climbed  to 
a  place  of  difficulty.    The  court  held  that: 

"The  defendant,  in  the  exercise  of  a  prudence 
reasonable  under  the  circumstances,  was  not  re- 
quired to  anticipate  that  persons  would  go  into 
a  place  of  obvious  danger." 

To  the  same  effect,  see  Cobb  t.  Richmond 
Cotton  Oil  Co.  (by  this  court)  181  S.  W.  1196, 
1198;  Geroskl  v.  Light  Co.,  247  Pa.  304,  93 
AtL  338,  Zi.  R.  A.  1915D,  560;  Keefe  v.  Elec- 
tric Lighting  Co.,  21  R.  I.  675,  43  Atl.  542; 
Trout  V.  Philadelphia  Electric  Co.,  236  Pa. 
506,  84  Atl.  967,  42  L.  R.  A-  (N.  S.)  713; 
Strack  v.  Telephone  Co.,  216  Mo.  601,  609, 
116  S.  W.  626;  Myer  v.  Union  Light  Co..  151 
Ky.  332,  161  S.  W.  941,  43  L.  R.  A.  (N.  S.) 
136;  Johnston  v.  New  Omaha  Thomson-Hous- 
ton Electric  Co.,  78  Neb.  27,  113  N.  W.  528, 
17  L.  R.  A.  (N.  S.)  435 ;  Mayfield  Water  & 
Light  Co.  V.  Webb's  Adm'r,  129  Ky.  395,  HI 
S.  W.  712,  18  L.  R.  A.  (N.  S.)  179,  130  Am. 
St.  Rep.  469;  Wetherby  v.  Twin  State  Gas  A 
Electric  Co.,  83  Vt  189,  75  Atl.  8,  26  L.  R.  A 
(N.  S.)  1220,  21  Ann.  Cas.  1092. 

Applying  these  principles  to  this  case,  we 
cannot  hold  that  defendant  should  have  an- 
ticipated that  a  boy,  or  any  one,  would  climb 
to  the  apex  of  the  roof  and  attempt  to  go 
from  there  to  the  top  of  this  tree,  and  in  so 
doing  fall  on  these  wires.  However  unfor- 
tunate this  accident  was,  and  however  much 
sympathy  we  have  for  plaintiff  whose  ven- 
turesome and  fearless  spirit  arouses  our  ad- 
miration, and  though  we  feel  it  a  pity  that  a 
boy  with  such  brave  impulses  should  thereby, 
and  before  he  had  learned  to  control  and 
curb  the  same  with  discretion,  be  rendered 
a  cripple  for  life,  yet  we  cannot  otherwise 
hold  defendant  liable. 

The  judgment  will  therefore  be  reversed. 

FARRINGTON,  J.,  concurs.  ROBERT- 
SON, P.  J.,  dissents. 

ROBERTSON,  P.  J.  Deeming  the  opinion 
of  the  majority  In  conflict  with  the  decisions 
In  the  following  cases:  Morgan  v.  Oronogo 
Circle  Mining  Co.,  160  Mo.  App.  99,  117,  141 
S.  W.  735;  Hoepper  v.  Southern  Hotel  Co., 
142  Mo.  378,  388,  44  S.  W.  257;  Buckner  v. 
Stockyards  Horse  &  Mule  Co.,  221  Mo.  700, 
710,  120  S.  W.  766 ;  and  other  cases  dted  and 
relied  upon  In  behalf  of  plaintiff — the  case 
at  bar  must  go  to  the  Supreme  Court  for  a 
final  construction  of  the  facts  disclosed  by 
the  record,  which  I  think  requires  an  affirm- 
ance of  the  Judgment ;  and,  as  I  can  see  no 
reason  for  giving  In  full  my  views  of  the 
case,  I  shall  refrain  from  writing  more  than 
is  necessary  for  me  to  state  in  order  to  give 
respondent  the  benefit  of  the  oonstitutional 
requirement  concerning  tne  certlflcatton  of 
cases  to  the  Supreme  Court. 

Digitized  by 


Google 


Mo.) 


MODBEULi  V.  DUNHAIC 


6«1 


MODBSIX  ▼.  DUNHAM  ,et  al    (No.  12049.) 

(Kansas    City    Court    of    Appeals.      Mlaaonil. 

June  12,  1016.    Behearins  Denied 

July  8.  1916). 

1.  Cabbzkbs  «=s>298(1>— Imjdbibb  to  Pabsbn- 
OEB  —  Neoliqekok— Knowlbiwb  or  Dan- 

OEB. 

If  the  operatives  of  a  street  car  had  neither 
knowledge  that  a  passenger  had  arisen,  nor 
reason  to  suppose  she  would  arise  from  her  seat 
to  leave  the  car,  it  was  not  nesligence  to  accel- 
erate the  speed  of  the  car  with  such  a  jerk  as 
would  not  injure  a  passenger  who  was  seated, 
although  sufficiently  violent  to  throw  one  down 
if  standing. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
C*nt.  Dig.  U  1205,  1206;  Dec.  Dig.  «=>298(1).] 

2.  CaBBIEBS  ®=>298(1)— iNJtTMEB  TO  Passeh- 
GEB — NEOLIOENCE. 

Where,  after  a  passenger  had  been  told  by 
the  conductor  of  a  street  car  that  she  would  be 
let  off  at  a  street,  the  conductor  called  the 
street,  the  car  slowed  up,  and  passenger  had 
stepped  to  the  door,  the  motorman's  action  in 
causing  the  car,  before  it  stopped,  to  give  a 
sudden  jerk,  and  increase  speed  knowledge  that 
the  passenger  had  arisen  not  being  essential 
under  such  circumstances,  was  negligence;  the 
question  whether  knowledge  on  the  part  of  the 
operadvee  is  necessary  depending  entirely  upon 
the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  Si  1205,  1206 ;  Dec.  Dig.  <S=298(1).] 

3.  Cabbiebb  «=9333(2)— Injubies  to  PAsaEN- 

GEB— CONTBIBUTOBT    NEGLIGENCE. 

Where  after  a  passenger  had  been  told  by 
the  conductor  of  a  street  car  that  she  would 
be  let  off  at  a  certain  street,  the  conductor 
called  the  street  and  the  car  slowed  up,  it  was 
not  negligence  to  arise  and  approach  the  door 
preparatory  to  leaving  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  1385,  1386 ;  Dec.  Dig.  •8==>833(2).j 

4.  Cabbiebs  «s>32(>(19)  —  Iih^<7bie8  to  Pas- 
ben  gebs—Tbialt—Questioh  FOB  JUBT. 

In  an  action  against  a  street  railroad  for 
personal  injuries,  caused  by  a  fall,  the  question 
whether  the  car  jetfced  after  the  motorman  bad 
been  signaled  to  stop  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1322;  Dec.  Dig,  <S=>320(19);  Neg- 
Ugence,  Cent.  Dig.  i  801.] 

6.  CaBRIEBS  <S=>318(4)— iNJttEIES  to  Passen- 

OEB — Neguoencb. 

In  an  action  for  personal  injnries  the  fact 
that  a  street  car  increased  its  speed  with  a 
jerk  while  going  up  a  slight  incline  was  suffi- 
cient to  prove  that  the  operatives  did  it  and 
to  prove  the  specific  negligence  charged. 

[Bd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §i  1307,  1308 :  Dec.  Dig.  «s>318(4).] 

6.  Tbiai.  «=»140(i>— Injubt  to  Passenobb— 
Pbovmcx  or  .1  UBS— Cbkdibllitt  or  Tesii- 

MONT. 

In  a  street  car  passenger's  action  for  in- 
juries cansed  by  a  fall,  it  is  only  where  the  fall 
is  so  contrary  to  physieal  facts  and  laws,  and 
so  at  variance  with  common  ezpeilence  that 
it  is  shocking  to  reason,  that  the  court  can  re- 
ject evidence  as  to  the  place  from  which  she 
fell  and  the  manner  thereof  aa  of  no  eviden- 
tiary value;  credibility  being  for  t^  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  334;  Dec.  Dig.  <S=»140(1).] 

7.  Damages  9=>132(3)— Pebsonal  Injubies — 
Excessive  Damages. 

Where  plaintiff,  a  strong  vigorous  woman 
66  yeam  of  *xt,  was  reduced  to  a  comatoee 
condition,  unable  to  speak  or  make  a  sign,  sus- 
tained a  wound  at  the  back  of  her  head  near 


the  base  of  the  brain,  an  inch  and  one  half' or 
two  inches  long,  became  violent,  and  was  taken 
to  the  hospital  where  she  remained  ten  days, 
being  unconscious  three  or  four  days  of  the 
time,  was  subsequently  in  bed  at  home  for  six 
weeks,  has  been  rendered  nervous,  has  fainting 
spells,  pains  in  her  neck  and  back,  and  the  ev- 
idence 18  that  her  present  condition  is  perma- 
nent, a  verdict  for  $2,600  was  not  excessive 
or  influenced  by  passion  or  prejudice. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  S  374;  Dec.  Dig.  <»=>132(3).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Harris  Robinson,  Judge. 

"Not  to  be  officially  published." 

Action  by  Arena  Modrell  against  Robert  J. 
Dunham  and  another,  receivers  of  the  Metro- 
politan Street  Railway  C!ompany.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
Qrmed. 

Jobn  H.  Lucas,  Mont.  T.  Prewitt,  and 
Charles  A.  Stratton,  all  of  Kansas  City,  Mo., 
for  appellants.  Justus  N.  Baird,  of  Kansas 
City,  Kan.,  and  Lyon  &  Lyon,  of  Kansas  City, 
Mo.,  for  respondent. 


TRIMBLE,  J.  Plaintiff's  suit  Is  for  dam- 
ages on  account  of  personal  Injuries  received 
In  a  fall  from  a  street  car.  Her  case  U  based 
upon  the  charge  that,  -when  the  car  approach- 
ed the  corner  of  Thirteenth  and  Wood  streets, 
where  she  desired  to  get  off,  which  was 
known  to  the  conductor,  he  having  been  ask- 
ed, and  having  promised,  to  let  her  off  at 
that  point,  the  conductor  called  out  the  place 
and  gave  the  motorman  the  stop  signal,  and 
the  car  slowed  down  nearly  to  a  stop,  and 
plaintiff,  thinking  It  was  about  to  stop  for 
her  to  alight,  arose  from  her  seat  and  was 
standing  in  the  door  opening  Into  the  rear 
vestibule  when  the  motorman.  Instead  of  stop- 
ping the  car,  negligently  started  the  car  for- 
ward with  a  violent  Jerk  and  at  a  rapid  rate 
of  speed,  throwing  plaintiff  out  of  the  door 
and  from  the  car  to  the  pavement,  whereby 
she  was  greatly  Injured.  Upon  the  return 
of  a  verdict  of  $2,500  in  her  favor,  she  ob- 
tained Judgment,  and  defendant  appealed, 
and  now  Insists  that  the  Judgment  should 
be  reversed  and  the  cause  remanded  because 
the  court  should  have  sustained  a  demurrer 
to  the  evidence,  because  the  court  erred  In 
giving  plaintltTs  instruction  No.  1,  and  be- 
cause the  verdict  Is  excessive  and  should 
have  been  set  aside  on  account  of  passion 
and  prejudice  of  the  jury. 

It  Is  Insisted  that  the  demurrer  should 
have  been  sustained  because  there  was  nei- 
ther allegation  nor  proof  that  the  operatives 
of  the  car  knew  of  plaintiff's  position,  but 
that,  on  the  contrary,  the  proof  shows  they 
did  not  know  she  was  where  she  would  like- 
ly be  thrown  down  by  a  jerk  of  the  car.  The 
car  was  going  west  on  Wood  street.  It  was 
night  and  very  dark.  The  evidence  for  plain- 
tiff tends  to  show  that  there  were  no  street 
lights  either  at  Twelfth  or  Thirteenth.    De- 
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fendant's  evidence  la  to  the  effect  that  there 
was  an  arc  light  at  Thirteenth.  Plaintiff 
was  a  small  woman  66  years  of  age,  and  was 
accompanied  by  a  friend,  Mrs.  Goermar,  a 
young  woman,  with  a  baby  In  her  arms.  It 
is  conceded  that,  when  the  two  boarded  the 
car,  they  told  the  conductor  they  wanted  to 
get  off  at  Thirteenth  and  Wood  streets,  and 
the  conductor  said  to  them,  "All  right,  la- 
dles ;  I  will  see  you  get  off  there."  The  car 
was  an  old-style  double  truck  car,  having 
a  vestibule  with  a  controller  and  braking 
apparatus  therein  at  each  end,  and  was  not 
of  the  pay  as  you  enter  variety.  From  the 
ground  three  steps  led  to  the  floor  of  the 
rear  vestibule,  and,  in  boarding  a  west-bound 
car,  one  would  enter  the  vestibule  from  the 
north,  facing  south,  and  then  turn  to  the 
west  and  enter  the  door  of  the  car  proper, 
which  was  north  of  the  center  of  the  car 
and  near  its  north  side.  The  floor  of  the 
car  and  the  doorsill  were  about  4  inches  high- 
er than  the  floor  of  the  vestibule.  Inside  of 
the  car,  on  the  north  side,  was  a  longitudinal 
seat  some  5  or  6  feet  long,  extending  from 
a  point  near  the  door  up  to  where  the  short 
seats  began,  which  were  crosswise  of  the 
car.  The  parties  differ  as  to  the  distance  the 
east  end  of  this  seat  was  from  the  door,  the 
defendant  claiming  it  was  2  or  2^  feet  there- 
from, while  the  plaintiff's  evidence  is  that 
it  was  very  near  the  door,  and  that  when  one, 
sitting  on  the  east  end  of  the  seat,  arose  to 
his  feet,  he  would  be  right  at  or  very  near 
the  door. 

The  evidence  of  plaintiff  is  that  the  two 
women  entered  the  car  from  the  rear  vesti- 
bule and  took  seats  on  the  longitudinal  seat 
above  mentioned,  plaintiff  being  seated  on 
the  east  end  and  right  next  to  and  in  front 
of  the  door,  and  Mrs.  Goermar  west  of  and 
next  to  her. 

Mrs.  Goermar  testified  that  the  conductor 
called  out  Thirteenth  street;  that  when  he 
did  this  he  was  in  the  front  end  of  the  car ; 
that  when  the  conductor  called  out  Thir- 
teenth street,  she  rang  the  bell  "right  soon 
after  that.  After  awhile  It  slowed  up. 
When  the  car  slowed  up,  Mrs.  Modrell  raised 
up."  She  then  testified  that  the  car  gave  "an 
awful  Jerk" ;  that  when  this  occurred  Mrs. 
Modrell,  the  plaintiff,  was  in  the  car  proper, 
not  in  the  vestibule,  but  standing  in  the  door- 
way of  the  car;  that  when  the  car  jerked, 
plaintiff  "fell  down  on  the  car.  She  fell 
down  from  the  car  on  pavement."  She 
further  testified  that  the  Jerk  threw  her  (the 
witness)  against  the  door,  which,  of  course, 
being  open,  was  to  one  side ;  that,  having  her 
baby  in  her  arms,  she  pushed  with  her  knee 
against  the  door,  and  was  not  thrown  down 
nor  injured. 

The  conductor  testified  that,  after  the  car 
left  Twelfth  street,  he  stepped  up  in  the 
car,  gave  the  motorman  the  signal  to  stop  at 
Thirteenth,  and  called  out  Thirteenth  and 
Wood  streets;   tliat  he  stepped  by  the  two 


ladies ;  and  that,  .counting  tlie  baby,  there 
were  only  six  i>assenger8  on  the  car.  Be 
says  he  was  standing  up  at  the  time  the 
accident  happened.  "I  had  been  standing  up 
there  from  the  time  that  I  came  Into  the 
car  to  tell  these  ladies  to  get  off  until  the 
accident  happened."  On  cross-exapilnatlon 
he  said  that  after  the  car  had  passed  Twelfth 
street  a  couple  of  car  lengths,  maybe  not 
over  a  car  length,  he  stepped  Into  the  car 
and  called  out  Thirteenth  and  Wood;  that 
when  he  did  this  he  was  right  in  front  of 
the  ladies ;  that  the  elderly  lady  was  In  the 
seat  near  the  door;  that  he  "stepped  for- 
ward about  a  step,  and  I  had  my  attention 
turned  to  something  up  in  the  car,  and  the 
first  thing  I  knew  somebody — they  all  hol- 
lered at  once  that  a  woman  had  fallen  off 
the  car." 

Plaintiff,  testifying  for  herself,  said  the 
conductor  was  up  In  the  front  end  of  the 
car,  that  she  was  in  the  car  proper  and 
in  the  doorway  when  the  Jerk  occurred, 
and  that  she  was  thrown  out  and  down 
to  the  pavement  Plaintiff  testified  that 
when  the  car  was  slowing  down  It  was 
"pretty  close"  to  Thirteenth  and  Wlood. 
"about  where  the  car  was  to  stop."  Plaintiff 
lived  not  far  from  the  comer,  and  bad  been 
acquainted  with  the  usual  stopping  place  for 
6  years.  The  defendant's  evidence  does  not 
show  how  tar  the  car  was  from  Thirteenth 
and  Wood  when  plaintiff  fell  off,  though  the 
conductor  must  have  known  precisely  where 
she  fell,  as  he  picked  her  up. 

After  setting  forth  the  foregoing  facta  we 
are  In  a  positloa  to  consider  the  defendant's 
claim  that  plaintiff,  in  order  to  recover,  must 
allege  and  prove  that  the  car  operatives  had 
knowledge  that  she  had  arisen  from  her  seat 
preparatory  to  getting  off  the  car,  and  that, 
as  the  evidence  shows  they  did  not  know  this, 
plaintiff  is  not  entitled  to  recover. 

[1]  Of  course,  if  the  car  <^)eratlve3  had 
neither  knowledge  that  plaintiff  had  arisen, 
nor  reason  to  suppose  that  plaintiff  would 
arise  from  her  seat  and  get  ready  to  leave 
the  car,  then  it  would  not  be  negligence  to 
accelerate  the  speed  of  the  car  with  such  a 
Jerk  as  would  not  injure  a  passenger  who 
was  seated,  though  sufficiently  violent  to 
throw  one  down  if  she  Iiad'Ieft  the  seat  and 
was  standing.  Consequently,  under  certain 
circumstances,  It  has  been  frequently  held 
that  a  plaintiff  could  not  recover  without 
showing  such  knowledge,  or  at  least  a  dnty 
to  know.  Schwanenfeldt  v.  Metropolitan  St. 
Ry.  Co.,  176  a.  W.  1098;  Hays  v.  MetropoU- 
tan  St  Ry.  Co.,  182  Mo.  App.  893,  170  S.  W. 
414 ;  Speaks  v.  Metropolitan  St  Ry.  Co.,  179 
Mo.  App.  311,  166  S.  W.  864. 

[2]  But  the  facts  in  this  case  are  qalte 
different.  It  was  dark  outside.  Plaintiff 
could  not  see  how  near  hor  how  far  away 
the  car  was  from  her  alighting  place,  but 
having  asked  and  received  a  promise  from  ■. 
the  conductor  to  be  left  off  at  Ttiirteeutt^Qlp 
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she  natarally  and  inroperly  relied  upon  1dm 
to  tell  her  when  that  place  was  being  ap- 
proached. K  the  car  were  a  great  ways  off 
from  the  stopping  place,  at  the  time  the  mo- 
torman  slowed  np  and  then,  by  an  accelera- 
tion of  speed,  caused  the  car  to  Jerk,  It 
might  be  that  he  would  not  be  negligeDt 
In  giving  a  Jerk  at  that  time,  since  he 
would  not  know  nor  have  reason  to  suppose 
that  seated  passengers  would  then  be  stand- 
ing. But  plaintiff's  evidence  is  that  the  con- 
ductor called  out  the  place ;  that  the  motor- 
man  received  a  signal  to  stop ;  that  the  car 
was  very  near  the  stopping  place,  and  slow- 
ed down  as  If  going  to  stop,  and  then,  as 
she  arose  trom  her  seat,  the  car,  instead  of 
coming  to  a  complete  stop,  as  she  had  every 
reason  to  think  it  would  do,  gave  a  violent 
Jerk  and  threw  her  out.  In  other  words, 
after  the  motorman  had  received  a  signal  to 
stop  and  had  slowed  the  car  down  as  if  to 
obey,  and  while  approaching  the  stopping 
place  where  he  could  reasonably  expect  a 
passenger  to  be  In  course  of  preparation  to 
leave  the  car,  he  caused  the  car  to  give  a 
sudden  jerk.  To  do  this,  at  that  time  and 
under  such  circumstances,  without  knowing 
whether  passengers  were  standing  and  in 
"■anger  of  being  thrown,  was  negligence.  Or, 
to  state  it  differently,  knowledge  on  the  part 
of  the  operatives  was  not  essential  to  plain- 
tiff's case.  It  was  a  duty  to  know  that  pas- 
sengers were  not  in  such  a  situation  and  to 
avoid  the  Jerk  lest  they  be  injured.  The  mo- 
torman bad  good  reason  to  suppose  that  a 
passenger  might  be  up  getting  ready  to  leave 
the  car,  and  therefore  to  increase  the  speed 
of  the  car  with  "an  awful  Jerk"  was  negli- 
gence. Moeller  v.  United  Railways,  242  Mo. 
721,  loc.  dt.  726,  147  S.  W.  1009.  The  ques- 
tion whether  knowledge  on  the  part  of  the 
operatives  is  necessary  to  create  negligence 
in  starting  up  with  a  Jerk  depends  entirely 
upon  the  circumstances,  and  varies  according 
to  those  circumstances.  Hnfford  v.  Metro- 
politan St.  Ry.,  130  Mo.  App.  638,  109  S.  W. 
1062;  Paul  V.  Metropolitan  St.  Ry.,  179  8. 
W.  787;  Hays  v.  Metropolitan  St  Ry.,  182 
Mo.  App.  393,  170  S.  W.  414. 

[3]  The  conductor  himself  says  he  knew 
where  they  wanted  to  get  off,  and  his  testi- 
mony shows  that  he  called  out  the  place  and 
gave  the  motorman  the  signal  to  stop,  and  all 
the  evidence  shows  that  the  women  got  up 
after  this  was  done ;  and  the  women  say  the 
car  slowed  down  before  they  arose.  After 
receiving  these  notices  that  the  car  was 
abont  to  stop  where  they  wanted  to  alight, 
it  certainly  was  not  negligence  on  the  part 
of  the  ladles  to  arise  to  their  feet  and  ap- 
proach the  door  preparatory  to  leaving  It 
Holland  V.  Metropolitan  Street  Ry.,  157  Mo. 
App.  476,  loc.  dt  483,  187  S.  W.  995 ;  Ander- 
son V.  Metropolitan  St  Ry.  Co.,  159  Mo.  App. 
449.  141  S.  W.  461. 

Defendant  urges  that  the  fact  that  the 
Jerk  occurred  before  the  car  stopped,  and 


not  after  It  bad  stopped  and  while  plaintiff 
was  in  the  act  of  stepping  from  the  car,  as 
were  the  facts  in  some  of  the  cases,  makes  a 
difference  in  the  duty  of  the  car  operatives. 
The  claim  Is  that  although  the  car  operatives 
may  have  had  notice  that  the  plaintiff  was 
going  to  alight  when  the  stop  was  reached, 
they  had  no  notice  that  she  would  arise  and 
be  standing  in  the  car  ready  to  leave  before 
the  stop  was  reached.  Doubtless  they  had  no 
actual  notice  thereof,  but,  as  stated  above, 
they  had  brought  about  a  condition  where  it 
was  very  likely  and  reasonable  to  suppose 
that  a  passenger  intending  to  allgbt  would 
arise  and  be  in  course  of  preparation  to  get 
off,  and,  therefore,  in  the  exercise  of  the 
high  degree  of  care  they  owed  a  passenger. 
It  was  incumbent  upon  them  not  to  start  the 
car  up  with  a  Jerk  after  having  given  the 
passenger  reason  to  get  up  and  be  prepar- 
ing to  get  off. 

[4,  J]  The  defendant  offered  evidence  tend- 
ing to  show  that  the  car  was  not  Jerked,  but 
as  there  was  substantial  evidence  that  it 
did,  this  was  a  question  for  the  Jury  to  set- 
tle. The  evidence  tends  to  show  that  while 
the  car  was  slowing  down,  apparently  coming 
to  a  stop.  It  suddenly  gave  "an  awful  Jerk," 
being  started  up  again.  The  evidence  of  the 
car  operatives  was  that  the  car  was  going  up 
a  slight  incline.  The  fact  that  the  car  sud- 
denly Increased  its  speed  with  a  Jerk  under 
these  circumstances  is  amply  sufficient  to 
show  that  the  operatives  did  it;  and,  as 
above  stated,  to  do  so  under  the  circum- 
stances was  negligent.  There  was  therefore 
no  failure  to  prove  the  spedflc  negligence 
charged.  Baughman  v.  Met  St  Ry.  Co.,  177 
S.  W.  800;  Ilges  v.  St  Louis  Transit  Co., 
102  Mo.  App.  529,  77  S.  W.  93. 

[B]  Neither  can  it  be  said  that  the  physical 
facts  conclusively  preclude  a  recovery.  This 
claim  rests  upon  the  view  that  a  Jerk  could 
not  have  caused  plaintiff  to  be  thrown  out 
upon  the  pavement  from  the  door  In  which 
she  said  she  was  standing.  But  clearly,  if 
plaintiff  lost  her  balance  by  reason  of  the 
Jerk,  there  was  no  physical  impossibility  in- 
volved in  her  pitching  to  the  platform  four 
inches  below  and  thence  into  the  street. 
There  is  no  one  who  says  Just  how  she  fell, 
or  what  she  stmck  on  the  way  to  the  pave- 
ment; nor  can  any  one  determine  what  dif- 
ferent forces  acting  upon  her  body  caused  it 
to  fall  from  the  platform  instead  of  stopping 
there.  The  rebound  of  her  body  striking  the 
side  of  the  door,  the  sldewise  motion  and 
momentum  given  to  her  body  by  one  of  her 
feet  going  first  to  the  floor — any  number  of 
causes— could  have  brought  about  the  result 
which  unquestionably  did  follow,  namely,  her 
fall  to  the  pavement  It  Is  only  when  the 
fall  "is  so  at  war  with  the  plain  physical 
facts  and  laws,  so  at  variance  with  the  com- 
mon experience  of  mankind  that  it  is  shock- 
ing to  the  reason,"  that  wo  can  say  evidence 
as  to  the  place  from  whence  she  fell,  and  ttaS' 
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maimer  thereof  has  no   evidentiary  value.  |  MODREUL  v.  DUNHAM  et  al.    (No.  12057.) 
Scrogglns  v.  Metropolitan  St  Ry.  Co.,  138    (Kansas    C!lty    C!ourt   of    Appeals.      Missouri. 


Mo.  App.  215,  120  S.  W.  731.  The  position 
the  conductor  says  he  found  the  plaintiff  in 
when  he  picked  her  up  does  not  show  con- 
clusively that  she  did  not  fall  the  way  she 
claims  she  did,  even  if  It  had  been  con- 
clusively shown  she  was  in  that  position 
when  picked  up.  Plaintiff  did  not  say  or  ad- 
mit that  she  was  in  that  position,  and  the 
Jury  were  not  compelled  to  believe  that  she 
was  in  such  position. 

The  error  charged  against  plaintiff's  in- 
struction No.  1  is  that  it  did  not  contain  the 
element  of  knowledge  on  the  part  of  the  car 
operatives  that  plaintiff  had  arisen  from  her 
seat;  but  since,  as  shown  above,  knowledge 
was  not  a  necessary  element  to  constitute 
negligence,  the  instruction  did  not  have  to 
require  the  Jury  to  find  the  operatives  bad 
such  knowledge.  Consequently,  the  instruc- 
tion was  not  erroneous. 

[7]  As  to  the  verdict  being  excessive  and 
the  result  of  passion  and  prejudice,  we  can- 
not say  that  such  is  the  case.  Her  fall  reduc- 
ed her  to  a  comatose  condition,  unable  to 
speak  or  make  a  sign.  There  was  a  wound 
at  the  back  of  her  bead  near  the  base  of  the 
brain  an  Inch  and  a  half  or  two  inches  long. 
She  suffered  a  great  deal  of  pain.  Toward  1 
o'clock  In  the  morning  she  became  violent, 
and  showed  such  distressing  signs  that  she 
was  removed  to  the  hospital,  and  there  a 
thorough  examination  was  had  to  see  if 
there  was  a  fracture  of  the  skull,  as  she  did 
not  come  to  her  senses.  She  remained  in  the 
hospital  ten  days,  being  unconscious  for 
three  or  four  days  of  that  time.  She  has 
been  rendered  nervous  and  unable  to  care  for 
herself  or  to  do  her  housework  as  she  had 
formerly  done.  She  was  a  strong,  vigorous 
woman  prior  to  that  After  leaving  the 
hospital  she  was  In  bed  at  home  for  six 
weeks.  At  times  In  the  night  she  has  to  be 
cared  for.  She  Is  troubled  with  fainting 
spells,  pains  In  her  neck  and  back,  and  the 
evidence  Is  that  her  condition  is  permanent. 
If  the  evidence  in  regard  to  plaintiff's  in- 
juries is  to  be  credited,  and  it  must,  since 
it  has  the  sanction  of  the  Jury's  verdict  and 
the  approval  of  the  trial  court  we  cannot 
say  it  Is  so  large  as  to  shock  the  moral  sense, 
or  that  the  Jury  was  influenced  by  pas.slon  or 
prejudice.  Waecbter  v.  St  Louis,  etc.,  R.  Co., 
113  Mo.  App.  270,  88  S.  W.  147;  Parker  v. 
Metropolitan  St  Ry.  Co.,  140  Mo.  App.  703, 
126  S,  W.  76©:  Hufford  v.  Metropolitan  St. 
Ry.  Co.,  130  Mo.  App.  638,  109  S.  W.  1062; 
Gerhart  v.  Metropolitan  St  Ry.  Co.,  132  Mo. 
App.  546,  112  S.  W.  12 ;  Stiller  v.  Metropoli- 
tan St  Ry.  Co.,  159  Mo.  App.  462,  141  S.  W. 
483. 

There  are  no  grounds  upon  which  a  dis- 
turbance of  the  .Judgment  can  be  Justified, 
and  accordingly  it  is  affirmed.    All  concur. 


June  12,  1910.     Reheanng  Denied 
July  8,  1916.) 

Appeal  from  Circuit  Court  Jackson  (bounty; 
O.  A.  Lucas,  Judge. 

"Not  to  be  officially  published." 

Action  by  Robert  Modrell  against  Robert  J. 
Dunham  and  another,  receivers  of  the  Metro- 
politan Street  Railway  Company.  Judgment 
for  the  plaintiff,  and  defendants  appeaL  Af- 
firmed. 

John  H.  Lucas,  ot  Kansas  City,  Mo.,  for  ap- 
pellants. Justus  N.  Baiid,  of  Kansas  City, 
Kan.,  and  Lyou  &  Lyon,  of  Kansas  City,  Mok, 
for  respondent 

TRIMBLE,  J.  In  this  case,  a  husband  ob- 
tained judgment  for  $2,000  for  loss  of  services 
of  his  wife  and  for  sums  expended  for  medical 
attention,  hospital  bills,  and  nursing,  rendered 
necessary  by  reason  of  personal  injuries  his 
wife  received  in  a  fall  from  a  street  car  caused 
by  the  allefced  negligence  of  the  defendants.  It 
is  a  companion  case  to  that  of  Arena  Modrell 
V.  Robert  J.  Diinhnm  et  al..  Receivers,  Just  de- 
rided, 187  S.  W.  561,  the  plaintiff  here  bein? 
the  husband  of  the  plaintiff  in  that  case.  The 
same  points,  and  no  others,  are  made  herein 
that  were  advanced  in  that  case.  Hence  a  de- 
cision in  the  latter  covers  this. 

The  judgment  is  affirmed.     An  concur. 


TERMINAL  ICE  A  POWER  CO.  v.  AMERI- 

CAN  FIRE  INS.  CO.     (No.  11664.) 

(Kansas  City  Court  of  Appeals.    MissourL    May 
1,  1916.    Rehearing  Denied  July  3,  1016.) 

1.   COKPOBATIOWS  «=»47— NaMB— CHAlfOB. 

Change    in    corporation    name    works    no 
diange  in  tiie  corporate  entity. 

(Ed.  Note. — For  other  cases,  see  Corporationa, 
Cent  Dig.  gS  134, 135;  Deo.  Dig.  <S=»47.] 


2.  Estates  <S3>5— 'Tbe  Sskpix." 

The  term  "fee  simple"  ia  not  used  to  distin- 
guish between  legal  and  equitable  estates,  but  to 
define  the  quantity  or  duration  of  estates,  to  de- 
note the  largest  estate  in  land  known  to  the 
law. 

[Ed.  Note.— For  other  cases,  see  EiStates.  Oat 
Dig.  §  5;  Dec.  Dig.  «=95. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Fee  Simple.] 

3.  Mortgages  9=3lS7— Estate  of  Mobtoaoob. 

A  mortgage,  being  a  mere  hen  on  the  land, 
does  not  affect  the  quality  of  the  fee-simple  es- 
tate of  the  mortgneor,  and  until  the  mortstairee 
enters  for  breach  of  the  condition,  the  mortgagor 
continues  to  be  the  owner  of  the  estate,  and  can- 
not be  regarded  as  the  owner  of  less  than  a  fee- 
simple  title. 

[Ed.  Note.— For  other  cases,  see  Mortcages, 
Cent  Dig.  S|  270-276;    Dec.  Dig.  «=»137.1 

4.  Insurance     «=»282(6)— AvomAncK— Titlk 
—"Fee  Simple." 

A  policy,  not  mentioning  incumbrances,  but 
providing  for  fee-simple  ownership,  is  not  breacfa- 
ed  by  existence  of  mortgage  Uena. 

[Ed.  Note. — For  other  caaes,  see  Insurance, 
Cent  Dig.  §S  613,  614;  Dec.  Dig.  <S=>282(6).] 

6.  INBUBAKOE      «S>282(6)— AVOIDANCE— Tnui 

"Unconditionai.  and  Sous  Ownership." 
Where  there  is  no  mention  of  incumbrances, 
a  policy   provision  of  "unconditional  and  sole 


^s»For  other  casea  aee  same  topic  and  K£T-NUMBBIR  in  all  Key-Numbered  Dlcests  and  Indaxsi 
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ownership"  of  a  bailding  is  not  breached  by  ex- 
istence of  incnmbrances. 

[Eld.  Kote.— For  other  casea,  we  InsnrBnce, 
Cent.  Dig.  §S  613.  614;   Dec.  Dig.  «=»282(6). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Unconditional  and  Sole 
Ownership.] 

6.  iNsrrBANCB  «=329— Avoidance— "Change 
IN  Possession." 

A  tenant's  going  into  possession  of  premises 
insured  by  his  landlord  does  not  breach  a  policy 
provision  against  "change  of  possession, '  the 
tenant's  possession  being  that  of  the  landlord. 

[EJd.  Note.— For  _  other  cases,  see  Insurance, 
Cent  Dig.  !l  829-839;  Dec.  Dig.  <8=a328t 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Change.] 

7.  iNBiniANOK     «S9328(2)     —     AVOIDANCB     — 
"OlVANQE  IN  InTEBEST  OB  TiTLK." 

The  giving  of  a  mere  option,  not  exercised, 
on  insured  property,  does  not  breach  a  policy 
provision  against  "chapge  in  interest  or  title, 
since  the  change  of  interest  referred  to  in  the 
policy  means  some  change  wliich  would  cause 
the  loss  by  fire  to  fall  on  the  buyer  and  thus 
change  the  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  796;  Dec.  Dig.  <»sd328(2). 

For  other  definitions,  see  Words  and  Phrases, 
EHrst  and  Second  Series,  Change.] 

8.  Inbubancb   <g=>328(14)— Avoidancb— Fobjb- 

CLOSUBE  FbOCEEDINQS. 

Foreclosure  by  insured  himself  of  a  mort- 
gage he  has  bought  in  on  insured  property,  in 
order  to  perfect  title,  does  not  avoid  a  policy  un- 
der a  provision  against  "foreclosure  proceed- 
ings," since  forfeitures  of  a  policy  are  not  fa- 
vored and  insured,  after  loss,  cannot  avail  him- 
self of  a  policy  forfeiture  provision  which  has 
not  been  substantially  violated  to  the  enlarge- 
ment of  his  risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Jg  815-817;  Dec.  Dig.  <&=»328(14).] 

9.  iNeuBANCK    €=282(6)— Avoidance— Insub- 

ED'S  TlTtB. 

A  policy  is  not  avoided  by  lack  of  title  of  in- 
sured, where  a  sheriff's  deed  of  the  property  to 
another  is  not  effective  and  is  a  mere  cloud  on 
insured's  title. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  618,  614;   Dec.  Dig.  «=>282(6).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  A.  C.  Soutbem,  Judge. 

Action  by  tbe  Terminal  Ice  &  Power  Com- 
pany against  tbe  American  Ftre  Insurance 
Company.  From  a  Judgment  for  defendant, 
plalntifi.'  appeals.    Reversed  and  remanded. 

LathTop,  Morrow,  Fox  &  Moore  and  Boyle 
&  HoweU,  all  of  Kansas  City,  for  appellant 
Fylce  &  Snider,  of  Kansas  City,  for  respond- 
ent 

JOHNSON,  J.  l%ls  is  an  action  on  a  poli- 
cy of  Are  Insurance  issued  to  plaintiff  by  de- 
fendant September  20,  1912,  on  a  two-story 
building  and  appurtenances  whicb  were  a 
part  of  an  ice  manufactory  plaintiff  owned 
In  Kansas  City.  Tbe  plant  was  In  operation, 
but  tbis  particular  building  was  not  being 
need,  and  was  insured  as  an  unoccupied 
building.  At  tbe  time  of  tbe  fire,  whlcb 
wholly  destroyed  the  property,  the  poUcy, 
whicb  was  Issued  for  a  term  of  one  year,  had 
not  expired,  and  five  other  policies,  issued 


by  different  insurance  companies  and  insur- 
ing tbe  same  bnilding,  were  held  by  plain- 
tiff, and  were  in  force  when  it  was  destroy- 
ed. All  of  the  companies  refused  to  acknowl- 
edge liability  and  adjust  the  loss,  plaintiff 
brought  separate  suits  to  collect  the  insur- 
ance, suffered  defeat  in  tbe  circuit  court, 
and  appealed  each  case  to  this  court  Tbe 
cases  were  submitted  at  the  same  time,  have 
common  issues,  and  our  decision  In  tbe  in- 
stant case  will  dispose  of  the  controlling 
questions  in  tbe  others. 

The  policy,  in  tbe  standard  form,  contains 
the  following  conditions  and  agreements 
which  are  the  basis  of  tbe  principal  defenses 
interposed  in  the  answer: 

"This  entire  policy,  unless  otherwise  provided 
by  agreement  indorsed  hereon  or  added  hereto, 
shall  be  void  if  the  interest  of  the  insured  in  tbe 
property  be  not  truly  stated  herein,  or  if  the  in- 
terest of  the  insured  by  other  thdn  uncondition- 
al and  sole  ownership,  or  if  the  subject  of  insu>> 
ance  be  a  bnilding  on  ground  not  owned  by  the 
insured  in  fee  simple,  or  if  with  the  knowledge 
of  the  insured  forpclosure  proceedings  be  com- 
menced, or  notice  given  of  the  sale  of  any  prop- 
erty covered  by  tliis  policy  by  virtue  of  any 
mortgage,  or  trust  deed,  or  if  any  change  other 
than  by  the  death  of  the  insured  take  place  in 
tbe  interest,  title  or  possession  of  the  subject  of 
insurance  whether  by  legal  process  or  judgment 
or  voluntary  act  of  the  insured." 

Tbe  answer  alleges  breaches  of  the  fore- 
going provisions  at  tbe  time  of  the  loss,  as 
follows:  First,  that  after  the  policy  was  is- 
sued and  before  the  loss,  tbe  property  was 
advertised  for  sale  under  a  deed  of  trust, 
with  the  knowledge  of  plaintiff  and  without 
provision  therefor  being  Indorsed  on  the  poli- 
cy,  and  that  such  advertisement  was  being 
published  at  tbe  time  of  tbe  loss;  second, 
that  tbe  interest  of  plaintiff  In  tbe  property 
was  not  tmly  stated  In  the  policy;  third, 
that  the  building  Insnred  was  on  land  not 
owned  by  plaintiff  in  fee  simple;  and, 
fourth,  that  a  prohibited  change  in  the  in- 
terest and  title  occurred  in  virtue  of  an  op- 
tion whldi  plaintiff,  after  the  policy  was  Is- 
sued, gave  to  another  corporation — tbe  City 
Ice  Company — to  purchase  plalntlfTs  inter- 
est in  the  property — 

"and  that  thereafter  the  said  contract,  or  option, 
was  exercised  by  the  said  City  Ice  Company  and 
whatever  interest  or  title,  if  any,  tbe  said  plain- 
tiff had  in  said  property  was  purchased  by  the 
City  Ice  Company  and  conveyed  by  the  said 
plaintiff  to  it,  *  *  *  and  that  at  the  time  of 
the  fire  plaintiff  had  no  interest  in  the  subject 
of  insurance,"  etc. 

The  reply  is  a  general  denial  and  a  plea 
of  waiver.  The  cause  was  tried  without  tbe 
aid  of  a  jury,  and  the  views  of  the  court 
on  Issues  of  law  and  fact  were  clearly  defin- 
ed In  rulings  on  declarations  of  law  asked 
by  plaintiff. 

The  material  facts  of  the  case,  chronologi- 
cally stated,  are  as  follows:  Tbe  property 
insured  was  a  part  of  a  manufactory  owned 
by  W.  F.  Lyons,  who  la  1908  transferred  It  to 
a  corporation  known  as  the  W.  F.  Lyons  Ice 
&  Power  Company,  of  which  he  was 
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dpal  BtxK&holder  and  moTlng  spirit  The 
corporation  began  its  business  career  (which 
was  short-Uyed  and  disastrous)  by  issuing 
and  selling  bonds  for  $100,000,  which  it  se- 
cured by  a  first  mortgage  on  all  its  property. 
Afterwards,  on  November  5,  1909,  it  further 
Incumbered  the  property  with  a  second  mort- 
gage or  trust  deed,  executed  and  delivered 
to  John  H.  Iiynds,  trustee,  to  secure  notes 
for  $20,000  f(jr  money  borrowed  for  the  use 
of  the  company.  These  notes  were  owned  by 
Howard  Vandersllce,  J.  S.  Caiiek,  John  H. 
Lynds,  and  Fred  Wolferman,  and  in  Decem- 
ber, 1909,  the  control  of  the  corporation 
and  its  property  and  affairs  was  surrendered 
to  these  four  holders  of  the  second  mortgage 
notes,  whose  number  was  reduced  to  tliree 
by  the  withdrawal  of  Wolferman,  who  sold 
his  interest  to  the  others.  In  1910  suit  was 
brought  to  foreclose  the  first  mortgage,  and 
that  suit  was  pending  when  the  policy  in 
question  was  issued.  To  protect  their  In- 
terests as  second  mortgagees,  Vandersllce, 
Chick,  and  Lynds  bought  and  became  the  own- 
ers of  a  large  part  of  the  bonded  indebted- 
ness, and  thereby  obtained  control  of  the 
foreclosure  suit.  They  also  became  the  own- 
ers of  all  of  the  capital  stock  of  the  W.  F. 
Lyons  Ice  &  Power  Company,  and  Lyons  re- 
tired from  the  corporation  and  its  affairs. 
At  that  time  the  corporation  was  on  the 
verge  of  bankruptcy,  had  lost  its  credit,  and 
had  a  bad  reputation  in  the  business  world. 
Vandersllce,  Chick,  and  Lynds,  in  an  obvious 
effort  to  ward  off  the  attacks  of  creditors,  as 
well  as  to  escape  other  consequences  of  such 
bad  reputation,  had  the  name  of  the  cor- 
poration changed  to  the  Terminal  Ice  & 
Power  Cmnpany  early  In  1911.  and  incorpo- 
rated another  company  under  the  name  of 
the  Sheffield  Ice  Company,  which  operated 
the  factory  under  a  lease  from  the  Terminal 
Company  for  a  term  of  two  years.  Both  of 
these  companies  were  controlled  by  Vander- 
sllce, Chick,  and  Lynds,  who  owned  all  the 
stock  of  both,  the  stock  of  the  Sheffield  Com- 
pany being  paid  by  the  transfer  to  that  com- 
pany of  the  second  mortgage  notes. 

About  the  time  of  these  changes — L  e., 
April  3,  1911— the  Gate  City  Bank,  a  general 
creditor  of  plaintiff,  was  given  judgment  for 
about  $1,700  in  an  action  against  the  Lyons 
Company  as  defendant,  and  had  execution  Is- 
sued and  levied  on  the  factory,  including 
the  building  afterwards  covered  by  the  policy 
in  suit.  The  property  was  sold  at  expcution 
sale,  and  bought  In  by  the  bank,  which  re- 
ceived the  sheriff's  deed  April  5, 1912.  There- 
after the  bank  made  unsuccessful  attempts  in 
court  to  gain  possession  of  the  property,  and 
did  not  wholly  discontinue  such  efforts  until 
October  6,  1918,  when  it  compromised  its 
demands  with  the  attorney  for  Vandersllce, 
Chick,  and  Lynds  for  $200  In  cash,  and  ex- 
ecated  a  quitclaim  deed  as  directed  by  the  at- 
torney. 

On  April  2, 1913,  while  the  factory  was  be- 
ing operated  by  the  Sheffield  Company,  plain- 


tiff gave  a  written  option  to  another  corpora- 
tion, the  City  Ice  Company,  to  purchase  the 
plant,  and  in  February,  1913,  executed  a 
lease  to  the  City  Ice  Company,  under  which 
that  company,  as  lessee,  took  possession  of 
the  property  about  June  1,  1913,  and  proceed- 
ed to  operate  the  factory.  The  fire  occurred 
June  17th,  and  on  June  30th  the  City  Ice 
Company  formally  notified  plaintiff  in  writ- 
ing of  Its  dedston  to  exercise  the  option,  and 
afterwards  the  sale  was  consummated. 

At  about  the  time  the  City  Ice  Company 
took  charge  of  the  plant  under  the  lease,  and 
shortly  before  the  fire,  Vandersllce,  Chick, 
and  Lynds,  acting  in  the  name  of  the  Shef- 
field Company,  the  book  holder  of  the  second 
mortgage  notes,  which  then  amounted  to 
about  $30,000,  had  the  trustee,  in  the  deed 
of  trust  securing  the ,  notes,  advertise  the 
plant  for  sale  under  ttie  terms  of  that  trust 
deed.  This  sale  was  made  about  two  weeks 
after  the  fire,  and  the  property  was  sold  to 
Vandersllce,  who  bid  $2,000,  and  a  trustee's 
deed  was  executed  and  delivered  to  Iiim  by 
Lynds,  the  trustee.  The  attorney  for  Vander- 
sllce, Chick,  and  Lynds  testified  that  the  ad- 
vertisement and  sale  of  the  property  under 
the  second  trust  deed  was  pursuant  to  the  re- 
quest of  all  the  parties  in  interest,  viz.,  his 
clients  and  the  City  Ice  Company,  who  desir- 
ed "this  title  straightened  out"  We  under- 
stand him  to  mean  that  the  purpose  of  the 
sale  was  to  secure  the  plant  against  the  at- 
tacks of  the  general  creditors  of  the  old 
Lyons  Company  in  order  that  the  property 
might  be  sold  and  conveyed,  clear  of  all  in- 
cumbrances, to  the 'city  Ice  Company.  This 
sale  could  not  affect  (he  lien  of  the  first 
mortgage,  but  since  the  bonds  it  secured  were 
owned  or  controlled  by  Vandersllce,  Chick, 
and  Lynds,  that  mortgage  and  the  suit  to 
foreclose  it  did  not  stand  in  the  way  of  the 
purpose  to  convey  the  property  clear  of  la- 
cumbrances.  The  value  of  the  entire  plant 
appears  from  the  evidence  to  have  been  ap- 
proximately $110,000,  or  about  $20,000  less 
than  the  total  mortgage  indebtedness.  Conse- 
quently there  was  no  equity  in  the  property 
to  which  general  creditors  could  look  for 
the  payment  of  their  demands.  This  condi- 
tion of  insolvency  resulted  from  the  manage- 
ment of  Lyons.  The  activities  of  Vander- 
sllce, Chick,  and  Lynds,  after  they  secured 
control  of  the  corporation,  appear  to  have 
been  prompted  by  a  purpose  to  extricate  the 
corporation  from  its  pecuniary  difficulties 
without  resorting  to  bankruptcy  proceedings, 
to  the  end  of  preventing  loss  on  their  hold- 
ings under  the  second  deed  of  trust. 

Passing,  for  the  pres^it,  the  subject  of  the 
effect  on  the  Interest  of  plaintiff  in  the  prop- 
erty of  the  execution  sale  .procured  by  the 
Gate  City  Bank,  we  shall  discuss  and  de- 
termine the  Issues  raised  by  the  specific  de- 
fenses set  forth  in  the  answer.  First  we 
shall  consider  the  defense  that  plaintiff,  at 
the  time  of  the  issuance  of  the  itollcy, 
not  the  sole  and  unconditi(nial  owner 
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bnllding  insured,  nor  the  owner  In  fee  sim- 
ple of  the  gronnd  on  which  the  building  stood, 
and  therefore  that  the  policy  was  void  under 
the  provision  which  declared  It  should  be 
Fold  and  of  no  effect  "If  the  Interest  of  the 
Insured  be  other  than  unconditional  and 
sole  ownership,  or  If  the  subject  of  inaurance 
be  a  building  on  ground  not  owned  by  the 
insured  in  fee  simple." 

[1]  It  may  be  conceded  for  argument  that 
the  acceptance  by  plaintiff  of  a  policy  con- 
taining such  provisions  was  equivalent  to  a 
declaration  that  plaintiff  was  the  uncondi- 
tional and  sole  owner  of  the  building  insured 
and  of  the  fee-simple  title  to  the  ground,  and 
that  if  such  declaration  were  not  true,  the 
policy  was  void  from  the  beginning.  Mers  v. 
Insurance  Co.,  68  Mo.  127.  With  this  concea- 
slon  the  question  to  arise  is  this:  Was  plain- 
tiff, when  the  policy  was  issued,  the  sole 
and  UDCondltlonal  owner  of  the  building  and 
the  owner  of  the  fee-simple  title  to  the 
ground?  The  change  of  the  corporate  name 
of  plaintiff  from  the  W.  F.  Lyons  Ice  ft 
Power  Company  to  the  Terminal  Ice  ft  Power 
Company  worked  no  change  In  the  entity  of 
the  corporation,  which  remained  the  same. 
Plaintiff  was  the  owner  both  of  the  buUdlng 
and  the  ground,  and  was  the  sole  and  uncon- 
ditional owner  of  the  building  and  the  owner 
of  the  fee-simple  title  to  the  ground,  unless 
we  shall  find  that  the  ownership  of  the  build- 
ing and  the  title  to  the  ground  were  made 
conditional  by  the  two  mortgage  liens. 

[2, 3]  The  term  "fee  simple"  has  never  been 
used  to  dlstlngaish  between  legal  and  equi- 
table estates,  but  to  define  the  quantity  or 
duration  of  estates,  to  denote  the  largest  es- 
tate In  land  known  to  the  law.  A  mortgage, 
being  a  mere  Hen  on  the  land,  does  not  af- 
fect the  quality  of  the  fee-simple  estate  of 
the  mortgagor,  and  until  the  mortgagee  en- 
ters for  breach  of  the  condition,  the  mort- 
gagor continues  to  be  the  owner  of  the  estate, 
and  cannot  be  regarded  as  the  owner  of 
less  than  a  fee-simple  title.  Leather  Co.  v. 
Insurance  Co.,  181  Mo.  App.  701,  111  S.  W. 
631;  Klnkele  v.  Wilson,  9  Misc.  Bep.  139, 
29  N.  X.  Supp.  27;  Loventhal  v.  Insurance 
Co.,  112  Ala.  108,  20  South.  419,  33  L.  R.  A. 
258,  67  Am.  St.  Rep.  17 ;  Conn.  Fire  Ins.  Co. 
V.  Colo.,  etc.,  Co.,  50  Colo.  424,  116  Pac.  154, 
Ann.  Cas.  1912C,  597;  Ark.  Ins.  Co.  v.  Mc- 
Manos,  86  Ark.  115,  110  S.  W.  797. 

[4,  5]  Since  the  policy  did  not  mention  liens 
and  incnmbrances,  the  proviso  that  plaintiff 
must  be  the  owner  of  the  ground  in  fee  sim- 
ple was  not  breached  by  the  existence  of  the 
two  mortgage  liens.  The  same  rule  controls 
the  definition  of  the  term  "unconditional  and 
sole  ownership"  of  the  building.  That  pro- 
vision did  not  refer  to  Incumbrances  or  liens, 
but  to  the  character  and  quality  of  the  title. 
As  is  said  in  Assurance  Co.  v.  Nails,  101  Va. 
613,  44  S.  E.  896,  90  Am.  St.  Rep.  923: 

"The  anthorities  are  practically  unanimous  to 
the  effect  that  an  incambrance  lis  not  an  estate 
in  or  title  to  property,  witUa  the  meaning  of  the 


provision  that,  if  the  interest  of  the  aasured  he 
other  than  an  unconditional  or  sole  ownership, 
the  policy  shall  be  void." 

See,  also,  Leather  Co.  v.  Insurance  Co., 
supra;  2  Cooley's  Briefs  on  Insurance,  1878; 
19  Cyc.  694;  Insurance  Co.  v.  Colo.,  etc,  Co., 
supra. 

[6]  Although  Vanderslice,  Chick,  and 
Lynds  were  holders  of  the  second  mortgage 
notes,  they  controlled  plaintiff  and  Its  proper- 
ty, not  as  mortgagees  in  possession  after  con- 
dition broken,  but  as  stockholders  of  the  cor- 
poration. At  no  time  prior  to  the  fire  was 
plaintiff  out  of  the  possession  of  the  plant, 
either  itself  or  by  tenants.  For  two  years 
it  was  in  possession  by  its  lessee,  the  Shef- 
field Company,  and  that  tenancy  was  suc- 
ceeded by  the  tenancy  of  the  City  Company 
under  the  lease  executed  in  February,  1913. 
The  latter  company  was  in  possession  as 
such  lessee  at  the  time  of  the  loss,  and  so  it 
appears  that  plaintiff  was  a  mortgagor  in 
possession  of  the  building  insured  and  the 
ground  it  occupied  when  the  policy  was  is- 
sued, and  that  no  change  In  title  or  posses- 
sion occurred  between  that  date  and  the  date 
of  the  fire. 

[7]  This  brings  us  to  the  defense  that  a 
change  other  than  by  the  death  of  the  Insur- 
ed took  place  in  the  Interest  and  title  of  the 
subject  of  insurance  'Tiecause  of  the  option 
plaintiff  gave  the  City  Company  to  purchase 
the  property."  That  option  was  not  exercis- 
ed until  after  the  Are,  and,  as  stated,  the 
City  Company  on  and  prior  to  that  date,  was 
in  possession  only  as  lessee.  The  change  of 
interest  referred  to  in  the  policy.  In  view  of 
the  rules  which  frown  upon  forfeitures  and 
require  that  insurance  policies  shall  be  strict- 
ly c<Histrued  against  the  insurers,  means 
some  change  which  would  cause  the  loss  by 
fire  to  fall  on  the  buyer,  and  does  not  relate 
to  a  grant  by  the  Insured  of  some  right  which 
does  not  change  the  risk  nor  give  the  gran- 
tee more  than  a  mere  option  to  purchase  the 
property.  Mackintosh  v.  Insurance  Co.,  150 
Oal.  440.  88  Pac.  102,  118  Am.  St  Rep.  284 ; 
House  V.  Insurance  Co.,  146  Iowa,  462,  121  N. 
W.  608.  If  the  City  Company  after  the  fire 
had  declined  the  option,  there  can  be  no 
question  that  the  loss  would  have  fallen  on 
plaintiff,  the  Insured,  and  therefore  plaintiff 
was  carrying  the  risk  and  had  not  changed 
its  interest  in  the  property  within  the  mean- 
ing of  the  proviso. 

[I]  The  last  defense  we  shall  consider  is 
that  predicated  on  an  alleged  violation  of  the 
provision  that  the  policy  shall  be  void  "if 
with  the  knowledge  of  the  tasured  fore- 
closure proceedings  be  commenced,  or  notice 
given  of  the  sale  of  any  property  covered  by 
this  policy  by  virtue  of  any  mortgage,  or 
trust  deed."  The  validity  of  such  a  stipula- 
tion was  sustained  by  the  Supreme  Court  in 
Springfield  S.  L.  Co.  v.  Ins.  Co.,  151  Mo.  89, 
32  S.  W.  238,  74  Am.  St  Rep.  521,  on  the 
ground  that  the  defendant  might  have  been 
willing  for  the  premium  charged  to  Insure 
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mortgaged  property,  but  not  to  continue  the 
Insurance  if  the  risk  were  enhanced  by  pro- 
ceedings to  foreclose  the  mortgage,  and  that 
the  parties  liad  the  right  to  contract  against 
the  assumption  by  the  Insurer  of  the  greater 
risk.  The  reason  of  this  rule  discloses  its  lack 
of  applicability  to  the  present  case.  The  de- 
fense Is  based  on  the  advertisement  and  sale 
under  the  second  deed  of  trust  Instead  of 
Increasing  the  risk  which  defendant,  for  the 
premium  paid,  had  agreed  to  assume,  these 
proceedings  tended  to  lessen  that  risk.  The 
foreclosure  was  not  prosecuted  by  a  hostile 
llenholder  for  the  extinguishment  of  the 
equity  of  the  insured  in  the  property,  but 
by  the  insured  for  the  purpose  of  improving 
his  interest  In  the  property.  There  were 
creditors  whose  demands  could  not  he  satis- 
fied in  whole  or  In  part  out  of  any  equity 
In  the  property,  since  there  was  no  equity  of 
any  value;  but  it  was  necessary,  in  order  to 
sell  the  property  to  the  City  Company,  to 
remove  it  from  the  Ukelihood  of  attacks  from 
such  creditors,  made  for  the  purpose  of  forc- 
ing compromises  and  avoiding  the  annoyance 
and  expense  of  litigation.  There  is  no  ap- 
pearance of  fraud  against  the  creditors  in 
the  proceedlug,  since  they  could  not  be  de- 
frauded if  the  foreclosure  touched  no  proper- 
ty or  interest  that  could  be  subjected  to  the 
payment  of  their  demands.  But  if  plaintiff 
had  been  actuated  by  a  fraudulent  motive 
against  its  creditors,  such  motive  could  not 
afford  an  excuse  to  defendant,  who  was  not  a 
cteditor,  but  an  insurer,  to  avoid  a  risk  it 
bad  assumed  for  an  agreed  consideration 
which  had  not  been  Increased,  but  diminish- 
ed, by  the  foreclosure  proceedings  conducted 
for  the  sole  benefit  of  the  insured.  We  repeat 
that  forfeitures  are  not  favored,  and  an  in- 
surer who  is  paid  the  price  he  fixes  for  as- 
suming a  risk  cannot  avail  himself,  after  the 
loss  has  occurred,  of  a  provision  in  the 
policy  for  forfeiture  which  has  not  been  sub- 
stantially violated  to  the  enlargement  of  his 
risk. 

[9]  The  defense  that  plaintiff  had  no  title, 
interest,  or  ownership  in  the  property  when 
the  policy  was  Issued,  because  of  the  sale  un- 
der the  Gate  City  Bank  execution,  may  be 
disposed  of  on  the  ground  that  under  the 
facts  disclosed  In  the  record  It  appears  that 
the  interest  acquired  by  the  bank  under  the 
sheriff's  deed  was  not  a  substantial  Interest, 
or  anything  more  than  a  mere  cloud  on  the 
title  which  the  bank  was  using  to  force  a 
compromise  out  of  VaudersUce,  Chick,  and 
Lynda.  Tlie  fact  that  the  bank  accepted  a 
settlement  of  $200  for  a  quitclaim  deed  and 
consequent  release  of  its  demand  for  over 
$1,700  at  a  time  when  plaintiff  was  compelled 
to  remove  all  clouds  from  the  title  in  order 
to  convey  the  property  to  the  City  Company 
indicates  the  real  nature  and  substance  of 
that  cloud. 

The  real  situation  of  the  parties  is  that 
plaintiff  was  a  mortgagor  in  possession  of  the 
subject  of  insurance  when  the  policy  was  is- 


sued; that  defendant  Insured  the  property 
for  a  consideration;  that  no  change  in  plain- 
tiff's interest  occurred  while  the  policy  was 
In  force;  and  that  the  risk  assumed  by  de- 
fendant was  not  increased  by  the  notice  of 
sale  under  the  second  deed  of  trust  With 
the  case  tn  such  posture,  the  learned  trial 
Judge  erred  in  rendering  Judgment  for  de- 
fendant 

The  Judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


TESIMINAL  ICE  &  POWER  CO.  v.  SECUR^ 
ITT  INS,  CO.     (No.  11866.) 

(Kansas    City   Gonrt    of    Appeals.      Missoori. 

May  1,  1916.     Rehearing  Denied 

July  3,  10160 

Appeal  from  Circuit  Court,  Jackson  County ; 
A.  CI  Southern,  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Terminal  Ice  &  Power  Compa- 
ny against  the  Security  Insurance  Company. 
From  a  judKment  for  defendant,  plaintiff  ap- 
peals.    Reversed  and  remanded. 

I^throp,  Morrow,  Fox  &  Moore  and  Boyle 
&  Howell,  all  of  Kansas  Cits,  for  appellant. 
Bruce  Bamett  and  Dayle  O.  McDonough,  both 
of  Kansas  City,  for  respondent. 

JOHNSON,  J,  This  is  a  companion  case  to 
Terminal  Ice  &  Power  Co.  v.  American  Fire 
Insurance  Co.,  187  S.  W.  564,  decided  at  this 
term.  Some  points  are  made  in  the  present 
case  about  the  sufficiency  of  the  abstract  of  the 
record  which  we  have  examined  and  pronounce 
to  be  not  well  founded.  For  the  reasons  nn- 
pearinK  in  the  opinion  filed  in  the  companion 
case,  the  judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


TERMINAL  ICE  &  POWER  CO.  v.  LUM- 
BERMEN'S INS.  CO.    (No.  11660.) 

(Kansas    City    0>nrt    of    Appeals.      Missoori. 

May  1,  1016.     Rehearing  Denied 

July  3.  1916.) 

Appeal  from  Circuit  CJourt,  Jackson  County: 
A.   C.   Southern.  Judge. 

"Not  to  be  officially  published." 

Action  by  the  Terminal  Ice  &  Power  C<»npany 
against  the  Lumbermen's  Insurance  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.     Reversed   and   remanded. 

Lathrop,  Morrow,  Fox  &  Moore  and  Boyle  & 
Howell,  all  of  Kansas  City,  for  appellant 
Fyke  &  Snider,  of  Kansas  Cl^,  for  tespondent 

JOHNSON,  J.  This  is  a  companion  case  t» 
Terminal  Ice  &  Power  Co.  v.  American  Fire 
Insurance  Co.,  187  S.  W.  564,  decided  at  this 
term.  For  the  reasons  appearing  in  the  opin- 
ion filed  in  that  case,  the  judgment  is  reversed, 
and  the  cause  remanded.    All  concur. 


TERMINAL  ICE  &  POWER  CO.  t.  HOMB 

INS.  CO.     (No.  11662.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

May  1,  1916.     Rehearing  Denied 

July  3,  1916.) 

Appeal  from  Circuit  Court,  Jackson  (Jounty; 
A.  C.  Southern,  Judge. 

"Not  to  be  officially  published. 

Action  by  the  Terminal  Ice  &  Power  Om- 
pany  against  the  Hone  Insurance  Company. 
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From  a  jndgment  for  defendant,  plalntifl  ap- 
peals.   ReTeraed  and  remanded. 

Latbrop,  Morrow,  Fox  &  Moore  and  Boyle 
&  Howell,  all  of  Kanaaa  Oity,  for  appelant. 
Fjke  &  Snider,  of  Kansas  City,  for  respondent. 

JOHNSON,  J.  This  is  a  companion  case  to 
Terminal  Ice  &  Power  Co.  v.  American  Pire 
Insurance  Co.,  187  S.  W.  564,  decided  at  this 
term.  For  the  reasons  appearing  in  the  opin- 
ion filed  in  that  case,  the  judgment  is  reversed, 
and  the  cadse  remanded.    All  concur. 


TBKMINAIi  ICE  &  POWER  CO.  v.  STUT- 
VESANT  INS.  CO.     (No.  11663.) 

(Kanaaa  City  0>urt  of  Appeals.    Missouri. 

liay  1,  1916.     Rebearinc  Denied 

July  3,  1»16.) 

Aroeal  from  Circuit  Court,  Jackson  County; 
A  C.  Southern,  Judge. 

"Not  to.be  officially  published." 

Action  by  the  Terminal  Ice  &  Power  Compa- 
ny against  the  Stuyvesant  Ingurance  Company. 
E^m  a  judgment  for  defendant,  plaintiff  ap- 
peals.    Reversed  and  remanded. 

Lathrop,  Morrow,  Fox  &  Moore  and  Boyle 
&  Howul,  all  of  Kansas  City,  for  appellant. 
Fyke  &  Snider,  of  Kansas  City,  for  respondent. 

JOHNSON,  J.  This  la  a  companion  case  to 
the  Terminal  Ice  &  Power  Co.  v.  American 
Kre  Insurance  Co.,  187  S.  W.  564,  decided  at 
this  term.  For  the  reasons  appearing  in  the 
opinion  filed  in  that  case  the  judgment  Is  re- 
verted, and  the  canse  remanded.     All  concur. 


TERMINAIi  rCB  &  POWER  CO.  v,  COM- 
MERCIAL FIRE  INS.  CO.     (No.  11667.) 

(Kansas  City  Court  of  Appeals.  Missouri  May 
1,  1916.     Rehearing  Denied  July  S,  1916.) 

Appeal  from  Circuit  Court,  Jackson  County; 
Allen  C.  Soathcm,  Judge. 

•'Not  to  be  officially  published." 

Action  by  the  Terminal  Ice  &  Power  Com- 
mny  against  the  Commercial  Fire  Insurance 
Company.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Lathrop,  Morrow,  Fqz  &  Moore  and  Boyle  & 
Howell,  ell  of  Kansas  City,  for  appellant 
Fyke  &  Snider,  of  Kansas  City,  for  respondent. 

JOHNSON,  J.  This  is  a  companion  case  to 
Terminal  Ice  &  Power  Co.  v.  American  Fire 
Insurance  Co.,  187  S.  W.  564,  decided  at  this 
term.  The  issues  in  the  two  cases  are  exactly 
the  same,  with  a  slight  exception,  which  has 
been  sufficiently  covered  in  what  we  have  said 
in  the  opinion  just  filed. 

For  the  reasons  stated  in  that  opinion,  the 
judgment  is  reversed,  and  the  cause  remanded. 
All  concur. 


MAGGARD  et  al.   v.   PACIFIC  FIRE  INS. 
CO.  OP  CITY  OF  NEW  YORK. 

(No.  14309.) 

(St  Lonis  Conrt  of  Appeals.    Missouri.    Jnly 

tt,  1916.     Rehearing  Denied 

July  la  1916.) 

1.  Appkai.  and  Ebbob  *=>1170(9)— Habkijess 
Ebbob— iNSTBucnoNs— Cube  by  Vebdiot. 
Under  Rev.  St  1909,  g  2082.  authorizing 
reversals  for  substantial  errors  only,  the  failure 
of  an  insurance  trial  charge  to  require  the  value 
of  certain  unbumed  tools  to  be  deducted  from 


the  total  insured  value  is  not  reversible  error, 
where  the  pleadings  admit  that  th«  burned 
goods,  were  worth  over  $2,000  and  the  present 
verdict  and  one  on  a  concurrent  policy  were 
each  for  $900. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4066,  4S48 ;  Dee.  Dig.  «=> 
1170(9).] 

2.  PixADiNO  «=»433(7)— Aides  bt  Vebdicc— 
Defective  PErmoN. 

A  petition's  failure  to  allege  that  certain 
tools,  when  barned,  were  in  the  same  shed  as 
when  defendant  issued  its  policy  insuring  them, 
is  cured  by  a  verdict  for  the  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  I  1464;  Dec.  Dig.  <&=»433(7).] 

3.  Evidence   «=>213(2) —Admissions— Com- 
pbomise— What  Constitutes. 

A  letter  from  defendant  insurance  company 
to  plaintiff,  stating  that  its  agent  bad  been  au- 
thorized to  compromise  the  claim  but  had  not 
reported  any  settlement  field  not  inadmissible 
as  dealing  with  compromise  negotiotlons. 

rE!d.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  8  746;  Dec  Dig.  <8=>213(2).] 

4.  Tkiai.  «=>83(2)  —  Necessity  of  SPKOino 
Objections— Evidence. 

The  point  that  a  letter  deals  with  compro- 
mise negotiations  between  the  parties  is  not 
raised  by  the  objection  that  it  is  immaterial. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  199;  Dec  Dig.  «s>83(2).l 

Appeal  from  Circuit  Court,  Clark  County; 
N.  M.  PetUngill,  Judge. 
■    "Not  to  be  offldally  published." 

Action  by  (Tharles  Maggard  and  Lafe  Bar- 
nett  against  the  Pacific  Fire  Insurance  Com- 
pany of  the  CJlty  of  New  York.  Judgment  for 
plaintiffs,  and  defendant  appeala    Af&rmed. 

Bruoe  Baruett  and  Dayle  C.  McDonough, 
both  of  Kansas  City,  for  appellant  O.  0. 
Clay,  of  Canton,  for  respondents. 

NORTONI,  J.  This  is  a  suit  on  a  policy  of 
fire  insurance.  Plaintiffs  recovered  and  de- 
fendant prosecutes  the  appeal. 

The  policy  covers  in  the  amount  of  $1,000 
OQ  plaintKts'  frame  icehouse  building  and  a 
frame  boiler  and  engine  house  building  and 
a  frame  toolhouse  building,  inclludlng  all  per- 
manent Internal  and  external  fixtures,  run- 
ways, hoisting  apparatus,  boiler,  engine,  ap- 
paratus, tools,  Imifleuients,  and  utensils  there- 
in situate,  etc.  While  the  policy  was  In 
force  the  property  Insured,  save  the  tool- 
bouse  building  and  its  contents,  was  destroy- 
ed by  fire  on  the  14th  day  of  March,  1913. 
Besides  the  policy  in  suit,  plaintiffs  carried 
an  additional  $1,000  concurrent  insurance  on 
the  same  property  with  the  consent  of  de- 
fendant company;  the  entire  insurance 
amounting  to  $2,000.  There  is  evidence  tend- 
ing to  prove  that  the  property  Insured  and 
destroyed  by  fire  was  worth  considerably 
more  than  the  amount  of  the  Insurance.  It 
Is  conceded  that  the  small  toolhouse  build- 
ing was  not  destroyed  by  the  fire,  and  there 
is  some  evidence  tending  to  prove  that  the 
tools  insured  were  in  that  building  at  the 
time. 


[1]  It  is  argued  the  Judgment  should  l(^  (jQOQ  IC 
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reversed  because  of  an  error  in  ptalntiiEs'  in- 
struction No.  2,  relating  to  the  measure  of 
damages.  This  Instruction  treated  witli  tbe 
presumptive  value  of  the  property,  under  the 
valued  policy  statutes,  aa  if  it  was  the 
amount  of  $2,666.66  on  the  date  of  the  is- 
sue of  the  policy.  The  jury  were  Instructed 
to  deduct  from  this  valuation  such  depre- 
ciation as  the  property  had  suffered  after 
the  issuance  of  the  policy  and  also  the  value 
of  the  toolhouse,  which  it  is  conceded  was 
not  destroyed  by  fire,  and  that  one-half  of 
this  amount  should  be  the  measure  of  recov- 
ery on  this  policy,  if  any,  but  not  to  exceed 
$1,000.  In  view  of  a  bit  of  evidence  in  the 
record,  tending  to  prove  that  some  tools  were 
in  the  toolhouse  at  the  time  of  the  fire,  and 
therefore  not  destroyed,  it  is  argued  this  in- 
struction is  erroneous,  for  that  it  does  not 
also  direct  the  attention  of  the  Jury  to  the 
matter  of  deducting  the  value  of  such  tools 
from  the  amount  of  recovery.  But  obviously 
this  is  immaterial  in  tbe  circumstances  of 
the  case,  for  it  appears  to  be  confessed  that 
the  value  of  the  property  destroyed  by  Are 
and  covered  by  the  two  policies,  each  for 
$1,000,  exceeded  in  value  $2,000  at  tbe  time 
of  tbe  flre.  The  petition  avers  pointedly  and 
in  direct  terms  that  the  value  of  the  proper^ 
ty  at  the  time  of  the  fire  so  destroyed  by  it 
exceeded  $2,000.  There  is  no  general  de- 
nial in  the  answer  and  neither  is  there  a  spe- 
cific denial  of  this  averment  There  can  be 
no  doubt  that  the  averment  in  the  petition  of 
the  value  of  property  destroyed  by  the  fire  is 
a  material  one.  See  Sapplngton  v.  St.  Jos- 
eph, etc.,  Ins.  Co.,  72  Mo.  App.  74;  Story  v. 
American  Central  Ins.  Co.,  61  Mo.  App.  534. 
The  statute  (section  1830,  R.  S.  1009)  pro- 
vides that: 

"Every  material  allegation  in  the  petition  not 
controverted  by  the  answer  •  •  •  shall,  for 
the  purposes  of  the  action,  be  taken  as  true." 

It  appears,  therefore,  to  be  admitted  on 
the  record  before  us  that  the  property  in- 
sured and  destroyed  by  flre  possessed  a  value 
at  that  time  exceeding  $2,000.  The  insur- 
ance vouchsafed  thereon  under  tbe  policy  in 
suit  was  $1,000,  while  under  the  concurrent 
imlicy  with  defendant's  consent  was  an  addi- 
tional $1,000.  The  jury  awarded  plaintiflfs 
a  recovery  of  $950  under  tbe  policy  in  suit 
and  also  the  same  amount,,  it  is  said,  under 
the  concurrent  policy  on  the  same  property. 
Tliis  being  true,  the  matter  complained  of 
in  plaintiffs'  instruction  No.  2  should  be 
treated  as  immaterial.  We  are  commanded 
by  the  statute  (section  2082,  R.  S.  1909)  that 
no  judgment  shall  be  reversed  except  for  er- 
ror, materially  affecting  the  merits  of  the  ac- 
tion and  that,  too,  detrimental  to  the  cause 
of  appellant.  The  statute  requires  us  to  pass 
matters  of  this  character,  unless  we  believe 
tbe  error  complained  of  was  a  substantial 
one  affecting  the  merits  of  the  case  against 
the  interests  of  the  appellant.  See  Shlnn  v. 
United  Rys.  Co.,  248  Mo.  173,  154  S.  W.  103. 
In  view  of  the  admissions  in  the  pleading, 


there  is  no  substanoe  in  tbe  argument  direct- 
ed against  this  instruction. 

[2]  It  is  argued  the  petition  is  fatally  de- 
fective in  that  it  does  not  allege  that  the 
personal  property  insured  under  the  policy 
was,  at  the  time  of  the  flre,  in  the  same  build- 
ing or  buildings  as  at  tbe  time  of  the  issn- 
ance  of  the  policy.  There  is  no  merit  in  this 
contention,  when  the  objection  to  it  Is  to  be 
considered  after  verdict  as  here. .  A  like  ob- 
jection to  a  similar  petition  was  considered 
by  this  court  and  overruled  in  Thomasson  v. 
Ina  Co.,  114  Mo.  App.  109,  89  S.  W.  564, 
1135;  Id.,  217  Ma  485, 116  S.  W.  1062.  The 
Supreme  Court  said  in  that  case: 

"At  most,  all  that  can  be  urged  against  tbe 
petition  is  that  it  was  a  defective  statement  o{ 
a  good  cause  of  action  and  not  an  entire  failure 
to  state  a  cause  of  action.  It  docs  not  follow 
that,  because  a  petition  is  defective  a^d  subject 
to  a  general  demurrer,  it  would  be  msiifficient 
to  sustain  a  verdict.  On  the  contrary,  the  well- 
settled  rule,  both  at  common  law  and  under 
our  Code,  is  that  if  a  material  matter  be  not 
expressly  averred  In  tbe  petition,  but  the  same 
is  necessarily  implied  by  what  is  stated  in  the 
context,  tbe  defect  is  cured  after  verdict;  tbe 
doctrine  resting  on  the  presumption  that  plain- 
tiff proved  on  the  trial  the  facts  imperfectly  al- 
leged, the  existence  of  which  was  essential  to 
his  recovery.  People's  Bank  v.  Scalzo,  127  Mo. 
loc.  at.  189  [29  S.  W.  10321,  and  cases  there 
cited;  section  672.  B.  S.  1899;  Salmon  Falls 
Bank  v.  Leyser,  116  Mo.  51,  loc.  dt  73  [22 
S.  W.  504].  Tbe  defendant  did  not  demur  to 
the  petition  In  this  case,  and  every  presumption 
will  be  indulged  that  the  evidence  supplied  the 
defective  allegation,  and  showed  that  the  grain 
and  hay  and  farming  utensils  were  in  the  bam 
at  the  time  it  was  burned."  Thomasson  v.  Ins. 
Co..  217  Mo.  485,  497,  116  S.  W.  1092. 

[3,4]  It  is  argued  the  court  erred  in  per- 
mitting plaintiffs  to  show  that  appellant 
made  offers  and  conducted  negotiations  of 
compromise  of  tbe  demand  sued  for,  but  we 
are  unable  to  discover  evidence  of  tbis  char- 
acter in  the  record.  The  only  reference  to 
compromise  is  found  in  a  letter  of  defendant 
company  to  plaintiff,  written  long  before  tbe 
suit  was  instituted,  in  which  the  defendant 
company  says: 

"We  have  not  yet  received  from  the  Western 
Adjustment  Company  any  statement  of  settle- 
ment mth  you,  although  we  had  authorized 
them  to  effect  a  compromise." 

There  is  certainly  neither  an  offer  nor  a 
negotiation  of  compromise  in  this.  It 
amounts  to  no  more  than  an  explanation  made 
by  tlfe  company  to  plaintiffs  as  to  the  rea- 
sons of  delay  in  settlement,  that  is,  because 
the  Western  Adjustment  Company,  who  rep- 
resented defendant,  had  not  reported  to  it. 
See  Lehmann  v.  Hartford  Flre  Ins.  Co.,  183 
Mo.  App.  696,  167  S.  W.  1047.  Moreover,  the 
objection  made  by  defendant  to  this  letter, 
when  introduced  in  evidence,  did  not  direct 
the  attention  of  the  court  to  the  point  now 
made  with  reference  to  a  compromlsa  Tbe 
objection  made  to  this  letter  is  as  follows: 

"By  Mr.  Trimble:    We  object  to  the  intro- 
duction of  Exhibit  U  because  it  has  no  bearing 
on  this  case.    It  is  merely 
that  they  were  not  ready 
ter." 
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An  objection,  to  be  available,  shotild  be 
jpedflc  80  as  to  call  the  court's  attention  to 
the  particalar  ground  lnT<^ed  against  the 
Introduction  of  the  evidence.  See  Clark  v. 
People's  Collateral  Loan  Co.,  46  Mo.  App. 
248.  It  Is  obvious  no  such  objection  -was 
made  to  the  slight  reference  to  the  matter 
of  a  proiiosal  of  compromise  now  argued  be- 
fore us. 

There  seems  to  be  no  substantial  merit  In 
the  appeal,  and  the  judgment  should  be  af- 
armed.    It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


MAGGAHD    et   al.    v.    STUTVB8ANT   INS. 

CO.     (No.  14310.) 

(St.  Louis  Court  of  Appeals.    Miasonri.     July 

5,  1016.    Rehearing  Denied  July  18,  1916.) 

Appeal  from  Circuit  Court,  Clark  County: 
N.  M.  Pettlnglll,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  Charles  Maggard  and  Lafe  Bar- 
nett  against  the  Stuyvesant  luBurance  (Compa- 
ny. Judgment  for  plaintitfa,  and  defendant  ap- 
peals.    Affirmed. 

Bruce  Bamett  and  Dayle  O.  McDonough. 
both  of  Kansas  City,  for  appellant  O.  C. 
day,  of  Canton,  for  respondents. 

NOKTONI,  J.  This  Is  a  suit  on  a  policy  of 
fire  insurance  in  the  amount  of  $1,000,  cover- 
ag  an  icehouse  and  other  property  owned  by 

flainti&B  at  the  time  of  its  destruction  by  fire, 
t  is  a  companion  case  to  that  of  Charles  Mag- 
gard  and  Lafe  Bamett  v.  Pacific  Kre  Insur- 
ance Company,  etc.,  187  S.  W.  569,  decided  to- 
day. The  record  is  in  all  respects  identical, 
and  BO,  too,  are  the  matters  put  forward  here 
for  a  reversal  of  the  judgment,  with  that  in  the 
case  above  referred  to. 

For  the  reasons  stated  in  Charles  Maggard 
and  Lafe  Bamett  v.  Pacific  Fire  Insurance 
Company,  etc.,  the  judgment  should  be  affirmed. 
It  is  so  ordered. 

RB:yNOLDS,  p.  J.,  and  ALLEN,  J.,  concur. 


(No.  14378.) 
Miasonri.    July  S, 


STATE  V.  HESSE. 

(St.  Louis  Court  of  Appeals, 
1916.) 

1.  Poisons  «=»4— Sam  of  Oooainb— Statttte. 

Rev., St.  1909,  i  5786,  prior  to  its  amend- 
ment in  1916,  making  it  unlawful  for  any  drug- 
gist or  other  person  to  retail  or  sell  or  give 
away  any  cocaine,  except  on  the  written  pre- 
scription of  a  licensed  physician  or  dentist,  was 
not  intended  to  cover  cases  of  a  physician  selling 
and  delivering  cocaine  in  the  course  of  his  prac- 
tice and  in  Ubi  treatment  of  a  patient. 

(Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
D^.  i  2 ;  Dec.  Dig.  <8=94.] 

2.  CanaNAL  Law  <S=j1159(2)— APPEAii— Vee- 

DICT — OoNCtUSIVENKSa. 

The  weight  of  conflicting  evidence  is  for  the 
jury,  and  where  a  conviction  was  warranted  by 
positive  and  affirmative  testimony,  the  Court  of 
Appeals  win  not  interfere. 

[Ed.    Note.— Fo'    cfler   cases,    see    Criminal 
Law,  Cent  Dig.  |  3075;  Dec.  Dig.  «=»1159(2).] 

3.  PorSONS  4=39  —   StrtTlCIENCT   OF  Indiot- 

laenT. 
An  indictment  under  Rev.  St  1909,  |  6786, 
as  it  stood  before  its  amendment  in  1915,  charg- 


ing that  defendant  willfully  and  unlawfully  re- 
tailed, sold,  and  gave  away  to  a  named  person, 
a  quantity  of  cocaine  without  a  written  prescrip- 
tion from  a  legally  authorized  physician,  and 
that  it  was  not  sold  by  defendant  at  wholesale, 
was  sufficient 

[Ed.  Note. — For  other  cases,  see  Poisons,  Cent 
Dig.  i  6;  Dec  Dig.  <g=>9.] 

4.  Poisons  ®=99— Saix  of  Oooainb— Vebdiot 

— LooAi.  Pbejudicb. 
In  a  prosecution  under  Rev.  St  1909,  J 
5786,  as  it  stood  prior  to  its  amendment  in  1915, 
for  selling  cocaine,  where  the  evidence  for  the 
state,  if  believed,  warranted  a  conviction,  and 
where  the  punishment  inflicted  was  only  a  fine 
of  $35,  there  was  nothing  to  show  that  the  con- 
viction was  the  result  of  local  feeling  in  a  county 
in  which  the  local  option  law  was  in  force. 

[Ed.  Note.— For  other  cases,  see  Poisons,  Cent 
Dig.  f  6;  Dec.  Dig.  «=99.] 

Appeal  from  Circuit  Court,  Scotland  Coun- 
ty;  N.  M.  Pettlnglll,  Judge. 

R.  R.  Hesse  was  convicted  of  selling  co- 
caine In  violation  of  law,  and  he  appeals. 
Affirmed. 

Lewis  Myers,  of  Memphis,  for  appellant 
H.  V.  Smoot,  of  Memphis,  for  the  State. 

REYNOLDS,  P.  J.  The  prosecuting  attor- 
ney of  Scotland  county,  on  March  5,  1913, 
and  during  the  vacation  of  the  court,  exhibit- 
ed an  Information  against  one  R.  R  Hesse 
for  violation  of  section  5786,  Revised  Stat- 
utes 1909,  as  that  statute  stood  prior  to  the 
amendment  of  1916,  charging  that  Hesse,  on 
or  about  January  1,  1913,  at  and  in  the  coun- 
ty of  Scotland,  State  of  Missouri,  "did  will- 
fully and  unlawfully  retail,  sell  and  give 
away  to  one  Silas  Forrester  two  grains  of 
cocaine,  hydro  chlorate  of  cocaine  and  salt 
of  cocaine,  commonly  called  cocaine,  without 
then  and  th^e  having  a  written  prescription 
from  a  legally  authorized  physician  or  den- 
tist, said  cocaine  being  not  then  and  there 
sold  at  wholesale  by  the  said  R.  R.  Hesse  as 
a  wholesale  merchant,  manufacturer  or 
wholesale  dealer,  against  the  peace  and  dig- 
nity of  the  state."  The  cause  was  return- 
able to  the  May  term,  1913,  of  the  court  but 
was  passed  to  the  November  term  and  the 
defendant  wa^  arraigned  and  pleaded  not 
guilty.  A  jury  being  Impaneled  and  duly 
sworn  the  evidence  was  heard  and  the  Jury 
returned  a  verdict  of  guilty,  imposing  a  fine 
of  $35.  From  this,  interposing  a  motion  for 
new  trial  as  well  as  one  In  arrest,  defend- 
ant has  duly  appealed  to  our  court. 

These  are  three  assignments  of  error. 

[1,  2]  The  first  Is  to  the  action  of  the  court 
in  not  giving  defendant's  Instruction  to  the 
Jury  to  And  defendant  not  guilty.  Thiit  in- 
struction was  properly  refused.  It  appears 
by  the  evidence  that  defendant  was  a  li- 
censed and  practicing  physician,  keeping  his 
office  in  his  residence  at  Memphis,  Scotland 
County,  this  state,  and  keeping  the  drug 
there  in  quantities  and  supplying  Forrester 
out  of  his  own  stock,  delivering  it  to  him 
at  his  house  or  on  the  street,  or  at  other 
places.  -^initjzed  by 
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Forrester,  a  young  man  of  about  twenty, 
testified  that  he  had  become  addicted  to  the 
use  of  cocaine — ^had  become  -what  Is  com- 
monly called  a  "dope  fiend."  He  testified 
that  on  seyeral  occasions  he  bad  bought  the 
drug  from  defendant  in  quantities  of  two  or 
more  grains  at  a  time  in  the  form  of  powder 
or  capsules,  It  Is  not  clear  which,  and  had 
pulverized  It  and  snuffed  it  up;  that  be  had 
been  cured  of  his  disease  some  time  before, 
was  not  then  suffering  from  It  and  did  not 
buy  or  take  the  drug  for  the  cure  of  any  dis- 
ease but  to  gratify  his  passion  for  the  drug; 
was  not  now  using  the  drug. 

The  defendant  testified  very  positively 
that  he  had  only  sold  or  given  the  drug  fo 
Forrester  In  good  faith  In  the  treatment  of 
a  disease  with  which  he  claimed  Forrester 
was  afflicted.  Two  or  more  physicians  tes- 
tified that  cocaine  was  a  known  remedy  fof 
the  disease  for  which  defendant  claimed  be 
had  prescribed  and  furnished  it  to  Forrester. 

While  it  is  true  that  section  5786  makes 
it  unlawful  for  a  druggist  or  other  person 
to  retail  or  sell  or  give  away  any  cocaine, 
etc.,  except  upon  the  written  prescription  of 
a  licensed  physician  or  licensed  dentist,  ptiy- 
sldans  or  dentists  prescribing,  using  and 
selling  and  ■  delivering  cocaine  in  the  course 
of  their  practice  and  treatment  of  a  patient, 
are  not,  in  terma,  excepted  from  the  provi- 
sion of  the  law.  It  cannot  be  questioned, 
however,  that  this  section  was  not  Intended 
to  cover  any  case  of  that  kind.  It  was  in 
the  light  of  this  interpretation  of  the  law 
that  the  learned  trial  court  very  properly 
admitted  testimony  offered  on  the  part  of 
defendant,  tending  to  show  that  the  cocaine 
which  he  admitted  he  had  given  ,or  sold  For- 
rester, was  prescribed  by  him  as  a  physician 
in  the  course  of  his  treatment  of  Forrester 
and  that  having  the  drug  on  hand  he,  pre- 
scribing it  and  delivering  it,  charged  for  It, 
sold  It  As  touching  this  defense  the  court 
told  the  Jury  that  if  they  found  from  the 
eviuence  that  the  defendant  as  a  legally  reg- 
istered practitioner  of  medicine  was  treating 
Forrester  and  that  the  cocaine  he  gave  For- 
rester was  in  good  faith  prescribed  for  bim 
by  defendant  as  a  medicine,  then  it  would 
find  defendant  not  guilty.  It  further  In- 
structed the  Jury  that  it  being  admitted  that 
defendant  is  legally  registered  and  authoriz- 
ed to  practice  medicine,  if  the  Jury  believed 
from  the  evidence  that  Forrester  applied  to 
defendant  for  treatment  for  a  disease  nam- 
ed, and  that  defendant  did  treat  him  for  that 
disease  and  used  cocaine  in  his  treatment 
for  the  disease,  and  that  cocaine  was  a  prop- 
er medicine  in  treating  that  disease,  the  Jury 
are  instructed  that  It  was  not  necessary  for 
defendant  to  procure  a  prescription  from 
any  physician  or  dentist  before  he  could  fur- 
nish Forrester  with  the  cocaine.  Both  these 
Instructions  were  given  at  the  instance  of 
defendant,  those  for  the  State  embodying  the 
same  Idea  although  not  as  fully.  With  the 
evidence  before  It  and  under  the  law  as  giv- 


en to  it  by  the  court,  the  question  as  to  the 
character  In  wlilcb  defendant  was  acting 
when  he  gave  or  sold  this  cocaine  to  Forres- 
ter and  his  good  faith  in  the  matter,  it  being 
admitted  by  defendant  that  he  had  given  co- 
caine to  Forrester,  left  it  as  a  matter  of  fact 
for  the  determination  of  the  Jury.  Tbe  ver- 
dict arrived  at  by  them  in  finding  the  defend- 
ant guilty  was  therefore  warranted  by  posi- 
tive, affirmative,  testimony  in  the  case;  that 
testimony  contradicted,  it  is  true,  but  Its  ef- 
fect— the  conclusion  on  it — being  for  the  Jury 
with  whose  verdict,  we,  as  an  appellate  court, 
cannot  interfere. 

[3]  It  is  next  assigned  that  the  informa- 
tion failed  to  state  any  offense  against  de- 
fendant The  principal  case  relied  on  for 
this  is  State  v.  Benkard,  150  Mo.  App.  570, 
131  S.  W.  168.  Comparing  the  information 
before  us  with  the  one  which  was  before  our 
court  In  the  Benkard  Case,  it  is  apparent 
that  the  Information  here  is  not  subject  to 
the  objection  made  and  sustained  to  tJie  one 
tiefore  our  court  in  the  Benkard  Case.  In 
point  of  fact,  it  complies  with  exactly  what 
our  court  beld  In  that  case  was  necessary  to 
constitute  a  good  information. 

It  is  next  assigned  as  error  and  argued 
that  the  verdict  should  be  set  aside  and  de- 
fendant granted  a  new  trial  on  the  ground 
of  prejudice  and  passion.  We  find  no  ground 
to  sustain  this.  As  previously  remarked, 
there  is  ample  evidence  in  the  case  on  which 
the  Jury  could  arrive  at  its  verdict  In  point 
of  fact.  If  tbe  Jury  believed  the  prosecuting 
witness,  as  it  evidently  did,  it  Is  difficult  to 
see  how  it  could  have  arrived  at  any  other 
verdict 

This  disposes  of  the  next  assignment  of 
error  to  the  effect  that  the  verdict  was 
against  the  law  and  the  evidence  and  tbat 
the  evidence  was  overwhelmingly  in  favor  of 
defendant  We  do  not  find  either  of  these 
assignments  to  be  maintainable.  The  weight 
of  the  evidence  was  for  the  Jury  and  the 
trial  court 

[4]  It  Is  urged  that  the  verdict  Is  the  re- 
sult of  prejudice  and  was  brought  about  by 
local  feeling  in  a  county  in  which  the  local 
option  law  was  In  force.  We  see  no  evidence 
of  any  such  prejudice  in  the  verdict  The 
evidence  for  the  State  of  a  violation  of  the 
law  against  the  sale  of  cocaine  is  close.  No 
offense  Is  more  subversive  of  good  morals 
and  health  than  the  Indiscriminate  sale,  es- 
pecially to  young  men,  of  this  drug.  If  the 
Jury  believed  this,  as  they  surely  did,  the 
verdict  Is  fully  warranted,  and  the  punish- 
ment inflicted  very  mild,  giving  no  evidence 
of  prejudice  or  passion. 

Finally,  it  la  asserted  that  the  State  failed 
to  prove  that  the  offense  was  committed  in 
this  state.  Counsel  la  in  error  aa  to  this. 
That  fact  was  proven. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 


NOETONI  and  ALLEN, 


N,  JJ^  concur.  o 
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RISSMILLEB  v.  ST.  LOUIS  &  H.  BT.  CO. 
(No.  14394.) 

(St  Louis  Court  of  Appeals.    MissonrL    July  5, 
1916.    Bdtearing  Denied  Jqly  18, 1916.) 

L  Tbiai,  «=92SS(Q— InBTBtTonoR  —  Omission 

OF  Elkmekt  or  Becovbbt. 
An  instruction,  purporting  to  cover  plain- 
tiff's whole  case,  which  omits  an  essential  ele- 
ment necessary  to  recovery,  is  erroneous. 

(Ed.  Note. — For  other  cases,  see  TriaL  Cent. 
Dig.  {  618:   Dec  Dig.  «=a258(6>.] 

2.  CABBIXB8  «s>280(5)— CABBIAOK  Of  PAaSSR- 

QKBS— Mixed  Tbain. 
While  passengers  carried  in  a  mixed  train 
are  not  to  expect  all  the  conveniences  and  com- 
forts that  are  furnished  those  riding  in  regular- 
ly made  np  passenger  trains,  they  are  entitled 
to  he  carried  with  as  high  a  degree  o(  safety 
aa  is  compatible  with  the  management  of  a  mix- 
ed train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1098;   Dec.  Dig.  <Ss3280(5).] 

3.  Carrixbs  «=>298(2)— Oabbtaob  or  Pasbch- 

OEBS— MiXKB    TBAUf. 

A  railroad  company  is  liable  for  damages 
suffered  by  a  passenger  on  a  mixed  train  only 
when  the  injury  received  results  from  an  un- 
usual or  extraordinary  jerk,  jolt,  jar,  or  sudden 
movement 

[EM.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1192,  1205,  1200 ;  Dec.  Dig.  «=» 
298(2).] 

4.  Trial  4=9296(1)  —  Conflicting  In8tiit70- 

TIONS— Ctme  BY  OTBEB  iNSTBUenONB. 

Where  plaintiffs  instruction  purports  t» 
cover  the  whole  case,  and  authoriiaes  verdict  for 
plaintiS  on  an  erroneous  theory  of  law,  a  prop- 
er instruction  for  defendant,  touching  the  same 
matter,  will  not  supply  the  deficiency  in  plain- 
tiffs instruction;  ft  being  impossible  to  deter- 
mine which  instruction  the  jury  followed. 

[Ed.  Note. — For. other  cases,  see  Trial,  Cent 
Dig.  ii  70J^-707;    Dec.  Dig.  <e=»296(l).] 

Appeal  from  Hannibal  Court  of  Common 
Fleas;   Wm.  T.  Ragland,  Judge. 

"Not  to  be  offlciaUy  publiahecl." 

Action  by  Ida  E.  Blssmiller  against  the 
St  Lonls  &  Hannibal  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Judgment  Feversed,  and  cause  re- 
manded. 

J.  D.  Hostetter,  of  Bowling  Green,  and  Ma- 
han.  Smith  &  Mahan,  of  Hannibal,  for  appel- 
lant. Eby  &  Hnlae,  of  Hannibal,  for  respond- 
ent 

RKTNOLDS,  P.  J.  This  Is  an  action  for 
damages  for  personal  Injuries  alleged  to  have 
been  sustained  by  respondent,  while  a  passen- 
ger on  a  train  operated  by  appellant,  on  its 
road.  The  train  was  known  as  the  "Perry 
train."  The  accident  Is  said  to  have  occur- 
red on  the  morning  of  September  21st,  1912. 

It  is  averred  In  the  petition  that  the  train 
upon  which  plalntlfB  was  a  passenger  consist- 
ed of  a  locomotive  engine,  a  passenger  coach, 
baggage  and  mall  car  and  other  cars,  and 
that  after  plaintiff  had  been  received  as  a 
passenger,  having  paid  her  fare,  and  when 
the  train  had  proceeded  to  a  point  near  the 
platform  of  defendant's  station  in  the  city 
of  Hannibal,  and  before  it  had  reached  the 
station  platform,  the  agents  of  defendant  In 


charge  of  the  train  uncoupled  the  cars  mak- 
ing up  the  train,  taking  away  from  and  out 
of  it  the  locomotive  engine  and  all  the  other 
cars  except  the  passenger  coach  and  the  bag- 
gage and  mall  tar,  leaving  the  passenger 
coach  and  this  baggage  and  mall  car  standing 
on  the  line  of  the  railroad  track  at  a  point 
near  the  station  platform ;  that  after  defend- 
ant had  taken  away  from  and  out  of  the  train 
the  locomotive  engine  and. the  other  cars, 
which  appear  to  have  been  freight  cars,  and 
while  the  plaintiff  as  a  passenger  was  seated 
In  the  passenger  coach,  and  while  it  was  stand- 
ing near  the  station  platform,  and  before  it 
had  reached  the  platform,  the  defendant, 
through  Its  agents  and  servants,  "so  carelessly 
and  negligently  ran  and  moved  one  of  its  loco- 
motive engines  into,  against  and  upon  said 
passenger  coach  as  to  and  did  cause  and  pro- 
duce a  sudden  movement,  jerk,  jolt  and  jar 
of  said  passenger  coach  in  which  the  plain- 
tiff was  then  and  there  seated  as  aforesaid, 
and  that  said  sudden  movement,  jerk,  jolt 
and  jar  of  said  passenger  coach  as  aforesaid 
was  caused  and  produced  by  the  careless- 
ness and  negligence  of  defendant,  its  agents 
and  servants  in  running,  managing  and  oper- 
ating said  engine  and  said  passenger  coach  as 
aforesaid ;  and  that  as  the  direct  and  proxi- 
mate result  of  said  sudden  movement,  jerk, 
jolt  and  jar  of  said  passenger  coach  and  of 
said  carelessness  and  negligence  of  defend- 
ant as  aforesaid,  the  plaintlCF  was  then  and 
there  and  thereby  thrown  against  the  seats 
and  backs  and  arms  of  the  seats  and  other 
portions  of  said  passenger  coach  and  the 
contents  thereof  in  such  a  manner  and  with 
such  force  that  plaintiff  was  then  and  there 
and  thereby  greatly  injured,  bruised,  lacerat- 
ed and  crippled,  both  internally  and  exter- 
nally." Describing  the  injuries  and  averring 
that  she  has  not  yet  recovered  from  them, 
and  Is  wholly  disabled  and  incapacitated  for 
work  or  labor  of  any  kind,  and  has  been  so 
disabled  and  incapacitated  since  the  date  of 
the  accident,  and  that  her  injuries  are  per- 
manent, plaintiff  avers  that  the  before  men- 
tioned "sudden  movement,  jerk,  jolt  and  jar 
of  said  passenger  coach  and  said  injuries  to 
plaintiff  aforesaid  were  caused  by  and  were 
the  direct  and  proximate  result  of  the  negli- 
gence and  carelessness  of  the  defendant,  its 
agents  and  servants  in  the  running,  handling, 
management  and  operation  of  said  locomo- 
tive engine  and  cars  as  aforesaid."  Averring 
that  she  had  expended  large  sums  of  money 
and  incurred  great  expense  for  medical  at- 
tendance, medicine,  etc.,  and  had  been  sub- 
jected to  and  suffered  great  bodily  pain  and 
sufDering  and  mental  anguish,  plaintiff  de- 
mands judgment  In  the  sum  of  $15,000. 

The  answer  was  a  general  denial. 

The  case  was  tried  before  the  court  and  a 
jury  and  resulted  in  a  verdict  for  plaintiff 
in  the  sum  of  |6,500.  Judgment  followed 
accordingly,  from  which  defendant,  Interpos- 
ing a  motion  for  new  trial,  the  latter  accom- 
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panted  by  affldavlts  of  newly  discovered  evi- 
dence, and  excepting  to  the  action  of  the 
court  in  overruling  It,  defendant  has  duly 
perfected  its  appeal  to  our  fourt. 

[1-3]  There  are  four  errors  assigned  here 
to  the  action  of  the  court.  It  will  be  neces- 
sary, for  the  disposition  of  this  appeal,  to 
notice  at  length  only  one  of  them,  which  at- 
tacks the  first  Instruction  given  at  the  in- 
stance of  respondent.  That  Instruction,  so 
far  as  pertinent  to  the  attack  upon  it,  told 
the  jury  that  if  they  found  and  believed 
from  the  evidence  that  while  plaintiff,  as  a 
passenger,  was  seated  in  the  passenger  coach, 
and  while  it  was  standing  near  the  station 
platform,  "the  agents  and  servants  of  de- 
fendant, in  charge  of  said  train  and  said  pas- 
senger coach  at  the  time,  so  carelessly  and 
negligently  ran  and  moved  one  of  defendant's 
locomotive  engines,  in  charge  of  defendant's 
servants  and  agents  at  the  time,  into  and 
against  said  passenger  coach  as  to,  and  that 
did,  produce  a  sudden  movement,  jerk,  jar 
and  jolt  of  said  passenger  coach  In  which 
plaintiff  was  seated  as  aforesaid;  and 
•  •  •  did.  In  moving  said  engine  into  and 
against  said  passenger  coach  as  aforesaid, 
fall  to  exercise  the  highest  practical  care 
and  caution  which  reasonably  cautious  per- 
sons engaged  in  the  railroad  business  would 
exercise  under  the  same  or  similar  circum- 
stances; and  if  the  jury  further  believe  from 
the  evidence  that  as  a  direct  result  of  the 
carelessness  and  negligence,  if  any,  of  de- 
fendant's agents  and  servants  as  aforesaid, 
and  of  the  failure,  if  any,  of  defendant's 
agents  and  servants  to  exercise  'the  degree  of 
care  aforesaid,  said  passenger  coach  In  which 
plaintiff  was  seated  as  aforesaid,  was  sud- 
denly moved.  Jarred  or  jolted;  and  if  you  fur- 
ther believe  that  as  a  direct  and  proximate 
result  of  said  passenger  coach  being  put  in 
motion  in  the  manner  aforesaid,  and  of  said 
negligence,  if  any,  on  the  part  of  said  serv- 
ants and  agents,  the  plaintiff  was  thereby  in- 
jured in  her  back,  shoulders,  body  or  limbs, 
or  that  her  spine  or  spinal  cord  was  Injured, 
or  that  her  nervous  system  was  shocked  or 
Injured,  or  that  one  of  her  kidneys  was  in- 
jured, then  the  jury  will  find  for  the  plain- 
tiff." The  italicized  clause  is  the  one  at- 
tacked. 

It  will  be  observed  that  this  instruction 
purports  to  cover  the  whole  case.  We  are 
obliged  to  hold  that  it  was  error  In  that  it 
omitted  the  very  essential  element  as  neces- 
sary to  recovery,  that  the  jerk  or  jolt  which 
would  entitle  plaintiff  to  recover  must  have 
been  an  unusual  or  extraordinary  movement, 
jerk,  Jar  or  jolt  This  train  upon  which 
plaintiff  was  a  passenger  was  a  mixed  train, 
made  up  of  freight  cars,  a  baggage  car  and  a 
passenger  car.  While  passengers  carried  in  a 
mixed  train  are  not  to  expect  all  tbe  con- 
veniences and  comforts  that  are  furnished 
those  riding  in  regularly  made  up  passenger 
trains,  they  are  entitled  to  be  carried  with 
as  Iiigh  a  degree  of  safety  as  Is  compatible 


with  the  management  of  a  mixed  train. 
Hedrick  v.  Missouri  Pac.  Ry.  Co.,  195  Mo. 
104,  loc.  dt.  117,  93  S.  W.  268,  6  Ann.  Cas. 
793;  Leach  v.  St.  Louis  &  S.  F.  R.  R.  Co., 
137  Mo.  App.  300,  loc.  dt.  803,  118  S.  W. 
510;  Tickell  V.  St.  L.,  I.  Mt.  &  S.  R.  R.  Ca, 
149  Mo.- App.  648,  loc.  clt.  652,  129  S.  W.  72T; 
Farmer  v.  St  Louis,  L  Mt  &  S.  Ry.  Co.,  178 
Mo.  App.  579,  loc.  clt.  686,  and  cases  there 
cited  (161  S.  W.  327).  But  a  railroad  com- 
pany Is  only  liable  for  damages  Buffered  by 
a  passenger  on  such  a  train  when  the  injury 
received  results  from  an  unusual  or  extrao^ 
dlnary  jerk,  jolt,  jar,  or  sudden  movement 
Our  court  has  considered  and  discussed  tbia 
proposition  very  thoroughly  in  E'armer  v.  St 
Louis,  I.  Mt  &  S.  Ry.  Co.,  supra,  178  Ho. 
App.  loc.  clt  692,  161  S.  W.  327,  and  follow- 
ing. On  the  authority  of  these  cases,  particu- 
larly the  case  last  cited,  and  the  authorities 
there  cited,  this  instruction  is  erroneous 
in  a  very  vital  manner  and  necessitates  a 
reversal  of  the  judgment 

As  the  cause  is  to  be  remanded  it  is  as 
well  to  call  attention  to  the  fact  that  this 
same  defect  api)ears  in  tbe  petition,  whicb, 
if  it  had  been  attacked  as  failing  to  state  a 
cause  of  action  in  that  it  omitted  to  charge 
that  this  was  an  unusual  and  extraordinary 
jerk,  jolt,  etc.,  it  falls  to  state  a  cause  of 
action.  As  no  point  is  made  before  us  by 
learned  counsel  for  appellant  on  the  petAion, 
we  notice  it  now  out  of  caution,  in  order  that 
if  the  cause  is  further  prosecuted  this  de- 
fect in  the  petition  may,  if  counsel  are  so 
advised,  be  corrected. 

It  Is  argued  by  counsel  for  respondent  that 
this  defect  in  this  instruction  Is  cured  by  the 
second  instruction  given  at  the  Instance  of 
defendant,  appellant  here.  That  Instruction 
told  the  jury  that  the  accident  mast  have 
been  suffered  in  consequence  of  "an  unusual 
jar,  jerk,  jolt  or  sudden  movement"  of  the 
train,  and  it  is  argued  by  the  learned  coun- 
sel for  respondent  that  this  cures  the  defect 
in  plaintiff's  instruction. 

[4]  In  Traylor  v.  White.  185  Mo.  App.  325. 
loc.  dt  331, 170  S.  W.  412,  this  same  proposi- 
tion was  advanced  and  on  the  authority  of 
many  cases  there  referred  to,  oar  court  held 
that  "the  rule  is,  that  where  plaintiff's  In- 
struction covers  the  whole  case  and  autlioriz- 
es  a  verdict  for  plaintiff  on  an  erroneous  the- 
ory of  the  law,  one  on  the  part  of  defendant 
touching  the  same  matter  will  not  supply  a 
defldency  in  plahitiff's  Instruction  which 
omits  to  require  the  finding  of  facts  essential 
to  sustain  the  cause  of  action."  Many  au- 
thorities are  cited  In  support  of  this.  The 
reason  of  the  rule  is  that  it  Is  impossible 
for  the  court  where  there  are  two  instruc- 
tions which  conflict,  as  here,  or  which  are  in- 
consistent, as  here,  and  which  place  the  case 
before  the  jury  on  two  fundamentally  dif- 
ferent proposlUons,  it  is  impossible  for  the 
appellate  court  to  say  which  instruction  in- 
fluenced or  controlled  the  jury  in  arriving 
at  its  verdict    This  same  rule  was  again  re^ 
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peated  by  onr  court  In  Walker  t.  WMte  et 
aL,  not  yet  officially  reported,  but  see  178  S. 
W.  2M,  loc  dt.  266.  This  in  no  manner  over- 
looks the  other  rule,  that  all  the  instructions 
are  to  be  read  and  considered  together;  that 
18,  one  may  supply  an  element  not  covered  by 
others;  but  in  such  a  case,  the  instructions 
most  not  conflict.  Craig  v.  United  Rys.  Co., 
175  Mo.  App.  ei«,  loc  clt  928,  168  S.  W.  390. 

Other  assignments  of  error  cover  the  ad- 
mission of  testimony,  chiefly  over  its  admis- 
dbillty  as  part  of  rea  gestse,  and  also  as  to 
opinion  evidence  given  by  experts.  The  rul- 
ings as  to  these  might  in  themselves  call 
for  a  reversal  of  the  Judgment.  But  as  these 
questions  over  this  Une  of  testimony  may  not 
occur  at  a  retrial,  we  do  not  think  it  neces- 
sary to  diacnss  or  decide  them. 

For  the  error  we  have  pointed  out  in  the 
Instruction,  the  Judgment  of  the  circuit  court 
Is  reversed  and  the  cause  remanded. 

NORTONI  and  AIAjES,  JJ.,  concur. 


STATE  V.  BARE.    (No.  14351.) 

(St  Lonis  Court  of  Appeals.     Missouri.     July 
5,  1916.) 

iNTOXICATlTfO   LlQtJOBS   ®=»23e(ll) — OFFENSES 

— Sale— StTFFiciENCY  of  Evidence. 

Evidence  in  a  prosecutioD  for  a  sale  of  whia- 
ky  in  vicdation  of  the  local  option  law  held  suffl- 
dent  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  fS  313-316;  Dec.  Dig.  <8=» 
236(ll).l 

Appeal  from  Circuit  Court,  Clark  County ; 
N.  M.  Pettinglll,  Judge. 
"Not  to  be  officially  published." 
Oscar  Barr  was  convicted  of  a  violation 
of  the  local  option  law,  and  he  appeals.    Af- 
firmed. 

James  H.  Talbott,  of  Kahoka,  for  appel- 
lant 

BEXNOLDS,  P.  J.  Defendant  was  pro- 
ceeded against  by  information  died  by  the 
prosecuting  attorney  of  Clark  county  before 
a  Justice  of  the  peace  of  that  county  for 
tltat,  on  or  about  the  23rd  of  January,  1913, 
he  had  unlawfully  sold  a  pint  of  whiskey  to 
one  Heath  for  the  price  and  sum  of  one  dol- 
lar, without  then  and  there  having  authority 
to  make  such  sale,  it  being  averred  that  the 
local  option  law  was  then  In  force  in  the 
county  and  township  in  which  the  sale  was 
made.  We  are  not  advised  of  what  transpir- 
ed before  the  Justice  but  the  case  reached 
the  circuit  court  where,  on  a  trial  before 
the  court  and  a  Jury,  defendant  was  found 
guilty  and  his  punishment  assessed  at  six 
months  imprisonment  in  the  county  Jail. 
Judgment  following,  defendant  duly  appealed 
to  onr  court 

The  case  is  here  on  a  full  transcript  but 
without  assignment  of  error  or  brief  on  part 
of  appellant  and  without  briefs  on  the  part 


of  the  state.  We  have,  as  required  by  the 
statute,  examined  the  transcript,  wliich  in- 
cludes the  record  proper  and  bill  of  excep- 
tions. 

It  appeared,  in  fact  was  practically  ad- 
mitted, that  the  local  option  law  had  been 
adopted  in  the  county  and  was  in  force  there 
and  in  the  township  when  and  where  the  sale 
was  said  to  have  been  made.  There  was  tes- 
timony to  the  effect  that  Heath,  tho  party 
named  in  the  information,  met  defendant  in 
a  livery  barn  in  Kahoka,  in  Clark  county. 
and  asked  him  if  he  could  not  get  him  a 
pint  of  whiskey.  Defendant  said  he  could, 
whereupon  Heath  asked  him  to  go  and  get  it 
The  defendant  went  oflf  and  returned  with  a 
pint  of  whiskey,  which  he  gave  to  Heath,  the 
latter  paying  him  money  for  it;  as  near  as 
he  could  remember,  a  dollar.  Defendant  had 
been  gone  about  fifteen  or  twenty  minutes 
after  being  requested  to  get  the  whiskey,  and 
was  seen  to  go  from  the  livery  bam  to  his 
own  home,  where  be  lived  with  his  father 
and  mother,  and  then  return  to  the  bam  and 
meet  Heath,  banding  over  to  him  the  flask  of 
whiskey.  The  city  marshal  of  Kahoka  had 
followed  defendant  into  the  barn  and  saw  de- 
fendant deliver  the  whiskey.  The  marshal 
asked  defendant  if  he  did  not  know  he  would 
get  into  trouble  by  doing  that.  To  this  de- 
fendant, admitting  he  had  delivered  the  bot- 
tle of  whiskey  to  Heath,  said  to  the  marshal 
that  be  (defendant)  had  another  bottle  of 
whiskey  and  would  sell  it  to  the  marshal, 
"if  he  had  the  price." 

The  express  agent  at  Kahoka  testified  to 
receiving  by  express  from  Warsaw,  Illinois, 
by  way  of  Alexandria,  Mo.,  a  consignment  of 
whiskey  weighing  twelve  pounds,  on  January 
23rd,  and  in  that  mouth  another  weighing 
something  more,  both  consignments  paid  for 
to  the  express  agent  by  defendant  and  de- 
livered to  the  defendant 

The  defendant  himself  not  testifying,  the 
testimony  in  his  behalf  from  bis  mother  and 
father  was  to  the  effect  that  he  was  subject 
to  "spells,"  which  appear  to  have  been  a  kind 
of  nightmare,  and  when  he  drank  whiskey  he 
did  not  have  these  spells.  Defendant  was' in 
no  regular  business,  beyond  engaging  in  day 
labor  of  different  kinds,  and  was  about  25 
years  old. 

The  first  instruction  given  at  the  Instance 
of  the  state  is  attacked  as  error  In  the  mo- 
tion for  a  new  trial.  A  consideration  of  it 
discloses  no  error.    It  is  in  the  usual  form. 

A  motion  in  arrest  of  Judgment,  which  was 
filed,  attacks  the  information,  but  we  find 
no  reason  to  criticize  that  It  is  in  the  usual 
form  applicable  to  like  cases. 

The  court  gave  a  number  of  instractions  at 
the  instance  of  defendant  which  were  exceed- 
ingly favorable  to  him.  Among  other  in- 
structions so  given,  one  told  the  Jury  that 
If  they  believed  from  the  evidence  that  de 
fendant  merely  took  the  money  of  the 
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cutlng  witness  Heath  and  nsed  It  for  purchas- 
ing whiskey  which  he  delivered  to  Heath, 
then  the  relation  of  defendant  to  the  trans- 
action was  that  of  agent  for  Heath,  and  If 
the  jury  so  found,  they  should  acquit  the 
defendant.  With  this  instruction  and  on  the 
evidence,  the  jury  was  entirely  warranted  In 
arriving  at  Its  conclusion  that  the  defend- 
ant had  unlawfully  engaged  in  the  business 
of  selling  whiskey,  and  that  he  got  the 
whiskey  from  his  own  stock  and  made  the 
sale  of  the  pint  of  whiskey  to  the  person 
and  at  the  time  charged. 

Finding  no  reversible  error,  the  judgment 
of  the  circuit  court  is  affirmed. 

NOBTONI  and  ALLEN,  JX,  concur. 


KELLER  V.  TZABAL  et  aL    (No.  14412.) 

(St.  Louis  Clrart  of  Appeals.     Missouri.    June 

6,   1916.     Rehearing   Denied 

July  10,  1916.) 

1.  Pl-BADIWO      «=»34(6)— SOFFTOIBNOT— AlDEB 
BT    VbBDICT. 

An  answer,  after  verdict,  must  receive  a 
liberal  interpretation  in  favor  of  the  judgment, 
and  Bucb  matters  as  may  b«  reasonably  infer- 
red therefrom  are  regarded  as  sufficiently 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  S!  72,  73;  Dec.  Dig.  <8=»34(6).] 

2.  Bills  and  Notes  ^s>484  —  FusAoiNa  — 
Answer— CoNSTBUCTioN. 

In  an  action  on  a  note,  an  answer,  aver- 
ring that  it  was  not  to  be  paid  by  the  maker 
when  due,  but  was  to  be  held  by  the  plaintiff 
and  ultimately  repaid  out  of  the  money  to  be 
received  by  the  maker  from  a  mining  company 
in  which  plaintiff  was  interested  under  a  con- 
tract, and  that  plaintiff  failed  to  carry  out  his 
plans  for  its  reorganization,  or  to  pay  plaintiff 
the  sums  which  be  had  undertaken  to  pay,  and 
failed  to  bring  about  the  payment  of  the 
amount  to  be  paid  by  such  mining  company, 
sufficiently  alleged  that  plaintiS  undertook  to 
raise  the  money  out  of  which  the  mining  com- 
pany should  pay  the  maker,  and  from  which 
the  maker  would  repay  plaintiff  the  amount  ad- 
vanced and  represented  by  the  note  in  suit. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1535-1538,  1563;  Dec. 
Dig.  <e=»484.] 

8.  Trial  €=»252(3)  —  Evioekox  —  Ihstbuo- 

TIONS. 

In  such  case,  where  the  evidence  tending 
to  prove  that  plaintiff  agreed  to  raise  the  mon- 
ey and  failed  to  do  so  went  into  the  case  with- 
out objection,  it  was  competent  for  the  court 
to  submit  it  to  the  jury  by  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  598;  Dec.  Dig.  <8=>252(3).] 

4.  Bills  and  Motbs  €=»132  —  Action  —  De- 
fense. 

Where  money  was  advanced  by  plaintiff 
to  defendant  under  an  agreement  between  them 
that  it  was  advanced  for  defendant's  expense 
in  coming  to  and  remaining  in  a  certain  place 
to  enable  plaintiff  to  obtain  a  greater  control 
of  a  mining  company  which  had  contracted  to 
purchase  defendant's  mining  property,  and  was 
only  to  be  rppaid  by  deduction  from  money 
raised  by  plaintiff  for  the  reorganization  of  the 
company  and  paid  to  the  defendant,  and  where 


the  plaintiff  failed  to  raise  such  money,  th« 
defendant  would  aot  be  liable  on  his  note. 

[Ed.  Note.— For  other  cases,  see  BiUs  and 
Notes,  CJent  Dig.  ${  316^324;  Dec.  Dig.  «=> 
132.] 

Appeal  from  St.  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  officially  published." 
Suit  by  Kent  B.  Keller  against  Joan  B. 
Tzabal  and  others.     Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Holland,  Bntledge  &  Lashly,  of  St.  Louis, 
for  appellant.  Joseph  Wheless,  of  St.  liools, 
for  respondents. 

NOBTONI,  J.  This  is  a  suit  on  a  promis- 
sory note.  The  finding  and  judgment  were 
for  defendant,  and  plalntUt  prosecutes  the 
appeal.  The  answer  Is  an  extended  document 
and  somewhat  vague,  but,  after  admitting 
the  execution  of  the  note,  it  seems  to  plead 
a  failure  of  consideration  therefor. 

It  appears  that  plaintiff  and  defendant 
were  Interested  in  some  mining  ventures  in 
Mexico.  Defendant  owned,  it  is  said,  a 
valuable  silver  mine,  and  plaintiff  was  inter- 
ested in  a  corporation  known  as  Bolanos  Min- 
ing Company,  which  had  purchased  defend- 
ant's mining  properties  under  some  sort  of 
an  arrangement.  The  details  of  this  do  not 
an>ear,  but  It  is  abundantly  shown  that  both 
mining  properties  were  tied  up  at  the  time; 
that  Is  to  say,  defendant's  Interests  were 
awaiting  the  fulfillment  of  the  contract  on 
the  part  of  the  Bolanos  Mining  Company, 
and  the  Bolanos  Mining  Company  was  prob- 
ably awaiting  the  procurement  of  capital  to 
move  forward.  While  things  were  in  this 
situation,  plaintiff,  who  was  a  director  in  the 
Bolanos  Mining  Company,  induced  defendant 
to  come  to  St  Louis  and  use  his  Influence 
with  other  directors  of  the  Bolanos  Mining 
Company  so  as  to  have  adopted  such  meas- 
ures as  would  reduce  the  number  of  the  di- 
rectors of  the  Bolanos  Mining  Company  and 
reorganize  the  voting  trust  to  the  end  that 
plaintiff  could  more  fully  control  the  com- 
pany. 

The  evidence  tends  to  prove  that  plaintiff 
agreed  to  pay  defendant  $260  expense  money 
for  his  trip  to  St  Louis  and  $300  per  month 
during  the  time  employed  In'  such  venture 
and  upon  the  adoption  of  the  contemplated 
amendment  of  the  by-laws  of  the  Bolanos 
Mining  Company  plaintiff  would  pay  defend- 
ant $5,000  and  a  further  sum  of  $5,000  with- 
in six  months  thereafter,  but  all  of  these 
in  the  meantime  were  to  be  repaid  by  defend- 
ant to  plaintiff  upon  the  final  consummation 
of  the  deal  between  the  Bolanos  Mining 
Company  and  defendant,  whereby  defendant 
was  to  receive  $76,000  in  cash  from  the 
Bolanos  Mining  Company  in  payment  on  his 
contract  It  is  said  defendant  came  on  to 
St.  Louis  and  remained  here  probably  some 
nine  months,  and  during  the  time  procui«d 
the    changes    or    amendments    to    the 


$=9Por  otlisr  cass*  see  lame  topic  and  KEY'  NUMBER  In  ill  Ker-Numb«red  Dlcuu  and  Induu 


5>gle 


Uo.) 


TneT.T.Ti-.a  v.  TZABAL 


577 


laws  in  the  Bolanoa  Mining  Company  lefer- 
red  to.  Plaintiff  paid  defendant  different 
amounts  under  this  contract,  bnt  exacted  sep- 
arate promissory  notes  therefor,  It  Is  said, 
to  use  them  as  collateral  with  a  view  of 
taming  over  all  of  them  to  defendant  to  be 
Uiiuldated  In  their  final  settlement.  Finally, 
defendant  executed  to  plaintiff  the  $1,500 
note  In  suit  In  lien  of  several  smaller  notes 
theretofore  taken,  and  this  note,  it  Is  said, 
was  to  be  paid  only  In  event  plaintiff  succeed- 
ed in  raising  the  money  for  the  Bolanos  Min- 
ing Company  in  which  he  was  Interested, 
and  then  out  of  money  paid  by  the  Bolanos 
Mining  Company  to  defendant  on  the  pur- 
chase of  his  mining  interests  in  the  other 
mine  above  referred  to.  The  evidence  tends 
to  prove  that  plaintiff  failed  to  raise  the 
money  contemplated,  and  also  failed  to  pay 
plaintiff  the  two  $5,000  sums  agreed.  There- 
fore the  Bolanos  Mining  Company  failed  to 
pay  defendant  the  $TS,000  contemplated  out 
of  which  he  was  to  reimburse  plaintiff  the 
amount  represented  by  the  note  In  suit,  and 
also  the  two  $5,000  payments  If  such  amounts 
had  been  paid  to  defendant  according  to  the 
contract. 

The  Jury  found  the  issue  for  defendant,  to 
the  effect  that  the  consideration  of  the  note 
had  failed  because  plaintiff  failed  to  raise 
the  money  for  the  Bolanas  Mining  Company 
oat  of  which  the  note  was  to  be  paid  after 
the  moneys  were  paid  by  the  Bolanos  Mining 
Company  to  defendant 

The  only  instmctlon  given  in  the  case  was 
that  on  the  part  of  defendant  as  fotlows : 

"The  court  Instructs  the  jury  that  If  you 
find  and  believe  from  the  evidence  that  the  moih 
eys  advanced  by  plaintiff  to  defendant  were 
made  under  an  agreement  between  them  that 
sach  moneys  were  advanced  for  the  expenses 
of  Yzabal  in  coming  to  and  remaining  in  St 
Loois,  under  the  circamatancea  as  shown  in  the 
evidence,  and  were  only  to  be  reimbursed  by 
deduction  from  money  raised  by  plaintiff  for 
the  reorganization  of  the  Bolanos  Company, 
and  that  plaintiff  failed  to  raise  said  money, 
your  verdict  will  be  for  defendant" 

It  Is  argued  that  the  court  erred  In  giving 
this  Instruction,  for  the  reason  that  It  Is 
neither  warranted  by  the  averments  of  the 
answer  nor  the  evidence.  On  reading  the 
record,  we  find  an  abundance  of  evidence 
tending  to  prove  the  contract  aa  above  stat- 
ed, and  also  that  plaintiff  undertook  to  raise 
the  money  for  the  Bolanos  Mining  Company 
out  of  which  the  defendant  was  to  have 
$75,000  on  his  contract  for  the  sale  of  his 
property  and  from  which  sum  he  was  to  re- 
imburse plaintiff.  Some  of  this  evidence,  It 
Is  true,  is  not  pointed  and  direct,  but  the 
entire  record  affords  a  strong  inference  sup- 
porting the  defense  submitted  to  the  jury 
by  the  instruction.  It  is  unnecessary  to 
quote  this  evidence.  As  we  read  the  record, 
there  is  an  abundance  of  it 

Putting   this   aside,   the  more   Important 

question  in  the  case  relates  to  the  defense 

tendered  by  the  answer.    The  first  portion 

of  the  answer  recites  a  lot  of  Inducement, 
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and  the  portion  which  is  relevant  to  the  in- 
quiry at  band  la  as  follows: 

"In  March,  1908,  the  defendant  Yzabal,  be- 
ing at  his  home  in  the  city  of  Guadalajara,  Mex- 
ico, received  a  request  from  the  said  Keller  to 
meet  him  in  Mexico  City  for  the  purpose  of  en- 
tering into  an  arrangement  to  settle  the  diffi- 
culties existing  in  regard  to  the  said  mining 
company,  and  on  April  23,  190S,  the  defendant 
Yzabal  went  to  Mexico  City,  and  entered  into 
an  arrangement  with  the  said  plaintiff,  Kent 
E.  Keller,  in  substance  as  follows: 

"The  said  plaintiff,  Keller,  proposed  and 
agreed  that  if  the  defendant  Yzabal  would  go 
to  St.  Louis,  Mo.,  and  there  take  part  in  a 
meeting  of  the  board  of  directors  of  the  said 
mining  company  and  of  the  said  voting  trus- 
tees, and  would  consent  to  adopt  certain  modi- 
fications of  the  by-laws  of  said  company,  and 
reduce  the  number  of  directors,  in  order  to 
give  the  said  Keller  a  greater  control  of  the 
affairs  of  said  company,  and  would  grant  to 
said  company  an  extension  of  one  year  within 
which  to  comply  with  the  obligations  of  its 
original  contract  with  the  said  defendant  Yza- 
bal, that  he,  the  plaintiff  Keller,  would  in  con- 
sideration thereof  make  payments  to  the  de- 
fendant Yzabal  as  follows :  First.  That  he 
would  give  this  defendant  the  sum  of  $250  in 
cash  to  defray  the  expenses  of  his  trip  to  St 
Louis.  Second.  That  he  would  pay  him  the 
sum  of  $300  per  month  during  Uie  time  that 
the  defendant  should  remain  in  St.  Louis  for 
the  purpose  of  carrying  out  the  aforesaid  plan. 
Third.  That  plaintiff  would  further  pay  the 
defendant  Yzabal  the  sum  of  $6,000  in  cash 
immediately  apon  the  said  amendments  being 
made  in  the  by-laws  of  the  said  Bolanos  Min- 
ing Company,  and  would  also  pay  him  the  fur- 
ther sum  of  $5,000  within  sik  months  there- 
after, making  a  total  of  $10,000;  all  these 
amounts  to  be  reimbursed  to  the  said  Keller 
upon  the  receipt  b^  the  defendant  Yzabal  of 
the  amounts  due  hun  under  Ms  contract  with 
the  Bolanos  Mining  Company  as  aforesaid. 

'"Defendant  Yzabal  further  states  that  he  ac- 
cepted and  agreed  to  said  proposition  so  made 
by  the  plaintiff  Keller,  and  that  on  the  30th  of 
April,  1908,  he  came  to  St.  Louis  for  the  pur- 
pose of  carrying  out  the  plans;  that  on  the 
12th  day  of  May,  1908,  the  said  meeting  of  the 
board  of  directors  and  voting  trustees  was  held, 
and  the  by-laws  of  said  company  were  amended 
according  to  the  proposals  of  the  plaintiff  Kel- 
ler. Defendant  further  states  that,  although 
the  plaintiff  had  agreed  and  promised  to  come 
to  St.  Louis  to  attend  said  meeting  and  to  car- 
rying out  his  agreement  with  defendant  Yzabal, 
the  said  Keller  did  not  come  to  St  Ijouis.  and 
he  failed  to  send  to  defendant  the  several 
amounts  which  he  had  agreed  and  promised  to 
pay  him  monthly  as  aforesaid;  so  that  it  was 
necessary  for  defendant  to  frequently  telegraph 
plaintiff,  urging  him  to  remit  money  as  agreed 
and  of  which  amounts  defendant  was  in  great 
need  while  in  iSt  Louis. 

"Defendant  Yzabal  further  states  thst  from 
time  to  time,  by  dint  of  constant  telegrams  to 
the  plaintiff  requesting  payment  of  the  amounts 
agreed,  he  received  sundry  amounts,  but  much 
leas  than  the  amounts  agreed  to  be  paid  by  the 
plaintiff;  that  on  one  or  two  occasions  plain- 
tiff refused  to  make  any  further  payments  un- 
less defendant  would  execute  him  a  note,  cov- 
ering several  amounts  to  be  paid,  which  plaintiff 
could  use  as  collateral  in  some  of  his  affairs, 
bnt  vrith  the  distinct  understanding  and  agree- 
ment between  plaintiff  and  defendant  that  the 
said  notes  were  not  to  be  paid  by  defendant; 
that  the  note  herein  sued  on  was  issued  under 
the  same  circumstances,  upon  the  insistence  of 
the  plaintiff,  and  was  in  lieu  of  the  note  previ- 
ously given  as  above,  which  was  canceled,  and 
the  present  note  was  given  for  no  new  or  other 
consideration,  but  simply  covered  and  reprey 
sented  the  sum  or  total  of  the  several  amounts 
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paid  as  above  stated  by  plaintiff  to  this  defend- 
ant on  account  of  the  contract  aforesaid,  and 
with  the  distinct  agreement,  renewed  at  the 
time,  that  the  same  should  not  be  paid  by  the 
defendant  Yzabal  when  due,  but  should  be  held 
by  the  plaintiff  and  ultimately  reimbursed  out 
of  the  money  to  be  received  by  the  defendant 
Yzabal  from  the  said  Bolanos  Mining  Company 
under  his  contract  as  aforesaid,  tKrough  the. 
carrying  out  of  the  plans  above  referrecT  to  on' 
the  part  of  the  plaintiff  Keller.  And  defend- 
ant avers  that  said  plaintiff  Keller  entirely 
failed  to  carry  out  his  plans  as  agreed  for  the 
reorganization  of  the  said  Bolanos  Mining  Com- 
pany and  failed  to  pay  the  defendant  Tzabal 
the  said  sum  of  $5,000  each  which  he  had  con- 
tracted to  pay  defendant  Yzabal,  and  fniled  to 
bring  about  the  payment  to  this  defendant  of 
the  said  sum  of  $T5,UO0  to  be  paid  him  by  the 
said  Bolanos  Mining  Company,  no  part  of 
which  amount  this  defendant  has  ever  received. 

"And  defendant  avers  that,  by  reason  of  the 
failure  of  the  said  plaintiff  Keller  to  carry  out 
his  contract  and  agreement  with  him,  this  de- 
fendant has  been  greatly  damaged  and  caused 
to  sustain  great  loss;  that  defendant  was  kept 
waiting  in  St.  Louis  for  nine  months,  away 
from  his  home  and  business,  during  all  of 
which  time  he  did  not  earn  any  money  and  lost 
all  the  money  which  he  would  have  otherwise 
made  in  his  business. 

"Wherefore  defendant  avers  that  by  reason 
of  the  failure  of  said  plaintiff  Keller  to  com- 
ply with  his  said  contracts,  and  by  reason  of 
the  entire  failure  of  consideration  for  the  said 
note  herein  sued  on,  and  because  of  the  above 
agreement  that  said  note  should  be  paid  ex- 
cept out  of  the  money  to  be  received  from  the 
said  Bolanos  Mining  Company,  no  part  of 
which  this  defendant  has  received,  the  said  note 
is  not  subject  to  recovery  in  this  action". 

"Wherefore,  having  fully  answered,  defend- 
ant Yzabal  prays  to  be  hence  dismissed  with 
his  costs." 

[1,  2]  It  is  true  we  find  no  pointed  and  di- 
rect averment  in  the  answer  to  the  effect 
that  plaintiff  agreed  to  raise  the  money  for 
the  Bolanos  Mining  Company  out  of  which 
defendant  should  be  paid  $75,000  and  with 
which  funds  he  agreed  to  repay  plaintiff  the 
amount  advanced  represented  by  the  note 
In  suit  However,  the  answer  after  verdict 
must  receive  a  Ul>eral  Interpretation  In  favor 
of  the  judgment,  and  such  matters  as  may  be 
reasonably  Inferred  therefrom  are  regarded 
as  sufficiently  pleaded.    The  answer  avers: 

"That  the  same  should  not  be  paid  by  the 
defendant  Yzabal  when  due,  but  should  be  held 
by  the  plaintiff  and  ultimately  reimbiir.'ied  out 
of  the  money  to  be  received  by  the  defendont 
Yzabal  from  the  said  Bolanos  Mining  Company 
under  his  contract  as  aforesaid  through  the 
carrying  out  of  the  plans  above  referred  to  on 
the  part  of  the  plaintiff  Keller,  and  the  defend- 
ant avers  that  the  said  Keller  etirely  failed  to 
carry  out  his  plans  as  agreed  for  the  reorgani- 
zation of  the  Bolanos  Mining  Company,  and 
failed  to  pay  defendant  Yzabal  the  sum  of 
$5,000  each  which  he  had  contracted  to  pay 
defendant  Yzabal,  and  failed  to  bring  about  the 
payment  to  this  defendant  of  the  sum  of  $75,- 
(HK)  to  be  paid  to  him  by  the  said  Bolanos  Min- 
ing Company,  no  part  of  which  this  defendant 
has  ever  received. 

[3]  We  believe  It  to  be  a  ftilr  Inference  on 
this  portion  of  the  answer,  when  construed 
together  with  all  of  the  recitals  above  copied, 
that  plaintiff  undertook  to  raise  the  money 
out  of  whldb  the  Bolanos  Mining  Company 


should  pay  defendant  and  from  wnich  de- 
fendant should  reimburse  plaintiff.  At  any 
rate,  the  evidence  tending  to  prove  that 
plaintiff  agreed  to  raise  the  money  and  fail- 
ed to  do  so  came  Into  the  case  without  ob- 
jection, and  It  was  therefore  competent  for 
the  court  to  submit  It  to  the  Jury  by  instruc- 
tions. See  Chamlee  v.  Planters'  Hotel  Co., 
155  Mo.  App.  144,  134  S.  W.  123 ;  Litton  v. 
Chicago,  B.  &  Q.  R.  Co.,  Ill  Mo.  App.  140, 
85  S.  W.  978;  Mellor  v.  Missouri  Pac.  Ry. 
Co.,  105  Mo.  455,  16  S..  W.  849,  10  L.  R  A. 
36. 

[4]  Looking  at  the  real  Issue  tried  In  the 
case,  the  instruction  seems  to  be  well  enouglu 
Other  objections  to  the  instruction  seem  to 
be  refined  and  unsubstantial. 

The  Judgment  should  be  afOrmed.  It  Is  so 
ordered. 

REYNOLDS,  P.  X,  and  ALLEN,  J.,  con- 
cur. 


KNOCHE  V,  PRATT.     (Na  12071.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

June  12,  1916.    Rehearing  Denied 

July  3,  1916.; 

1.  Masteb  and  Servant  «=»330(1)— Liabili- 
ty FOB  TOBTS  OF  SEBVANT— IRDKFEMDENT 
OONTBACZOS— KVIDENOE. 

Where  a  building  contractor  excavated  va 
defendant's  lot  and  in  so  doing  excavated  int) 
plaintiff's  lot  and  caused  her  building  to  col- 
lapse, the  facts  that  the  work  was  for  his  bea- 
eiit,  was  paid  for  by  his  check,  and  that  de- 
fendant's agent  sought  permission  to  excavate 
on  plaintiff's  lot  were  sufficient  to  raise  the  pre- 
sumption that  the  work  was  done  by  defeml- 
aut's  servants  and  to  charge  bim  for  damages 
resulting. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  1270;  Dec.  Dig.  «=» 
330(1).]  , 

2.  Masteb  and  Servant  €=»329— Liabiliit 
FOB  Torts  of  Sekvant— Independent  Cos- 

TBACTOB — BUBDEN    OF    PBOOF— PLEADING. 

One  who  seeks  to  avoid  liability  for  a  tort 
on  the  ground  that  it  was  the  act  of  an  inu-'- 
pcndent  contractor  has  the  burden  of  proving 
the  relationship  as  well  as  of  pleading  it. 

[Eid.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |i  1268,  1269;  Dec.  Dig. 
(&=»329.] 

3.  TBiAt  9s>156(l)— Remabk  of  Coubt— Ef- 
fect. 

Remarks  of  court  on  overruling  final  de- 
murrer to  the  evidence  as  to  what  it  shoulJ 
have  done  as  to  an  earlier  demurrer  are  vf  n. 
effect,  only  what  was  actnally  done  t>eing  ma- 
teriaL 

rEd.  Note.— For  other  casesk  see  Trial.  Cent. 
Dig.  S  354;  Dec.  Dig.  <S=»156(1).] 

4.  TRtAL  «s»106(3)— Dexubbkb  to  Evidence 
— Effect. 

Although  plaintiff's  evidence  might  have 
been  insufficient  on  the  first  demurrer,  which 
was  overruled,  where  defendant  then  introduc- 
ed bis  evidence,  plaintiff,  on  a  second  demur- 
rer, was  entitled  to  every  reasonable  infereni-e 
of  fact  from  the  whole  record. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  366;  Dec.  Dig.  «=>156(8).] 
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5.  BviDERCX  ^=3208(1)  —  Anbwkb  —  Aduis- 

SI0N8— ADiasaiBn-iTY. 
Admission  in  ans-wer  tihat  defendant  noti- 
fied plaintiff  he  was  ezcaTatinK  next  her  lot  U 
admissible  for  what  it  ia  woith,  to  show  that  he 
knew  of  the  excavation  which  actually  extend- 
ed into  her  lot,  and  that  at  least  the  part  of  it 
on  his  lot  was  done  by  his  authority. 

[Ed.  Note. — For  other  cases,  see  Bvidence, 
Cent  Dig.   S  713;  Dec.  Di«.  «=>208(1).] 

S.  AiMoiNina  IiANoowMiBa  «=:>&— Right  to 
Latebai.  Suppobt— Noticb  of  Excavation 
—Effect. 

While  notice  to  adjoining  owner  of  In- 
tended excavation  on  defendant's  land  would  be 
defense  to  suit  for  damage  resulting,  it  is  no 
defense  where  defendant  negligently  carried  the 
excavation  over  into  the  adjoining  land. 

[Ed.  Note.— For  other  cages,  see  Adjoining 
Landowners,  Cent.  Dig.  H  13,  28,  29,  32,  33; 
Dec.  Dig.  <S=>6.] 

7.  Pbincipai.  and  Asent  «s9l4S(l)— Powebs 
OF  Agent— NoTicK  of  Liuitatjon& 

Where  defendant  saw  a  landowner's  broth- 
er and  asked  permission  to  excavate  intb  the 
owner's  land,  and  the  brother  replied  that  he 
would  have  to  see  the  owner,  but  later  said  he 
had  not  seen  the  owner,  but  guessed  it  would 
be  all  right,  defendant  had  notice  that  the 
brother  had  no  power  as  agent  to  give  the  per- 
mission. 

[Ed.  Mote. — ^For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  634,  552;  Dec.  Dig. 
©=»148(1).] 

8.  Licenses  €=^64  —  Pebmission  to  Exca- 
vate—E>vidence. 

Evidence  held  Insnfficioit  to  show  that  the 

consent  of   the  landowner  or  his   agents   was 

obtained  to  make  an  excavation   in   the  land. 

[Ed.    Note. — For    other    cases,    see    Licenses, 

Cent.  Dig.  }  127;  Dec.  Dig.  <8=964.] 

9.  Licenses  <E=948— Vaudity— Fbaud. 

Consent  of  agent  to  make  excavation  on 
prindpal's  land,  obtained  and  induced  by  the 
false  statement  that  the  principal  had  already 
consented,  is  of  no  effect  even  if  the  agent  had 
power  to  give  soch  j)rivilege. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  §  104;  Dec.  Dig.  <8=»48.1 

10.  Trespass    «=>67  —  AcnoNa  —  Questions 

FOB   JUBY. 

It  is  a  question  for  the  jury  as  to  what 
caused  a  wall  to  fall,  where  defendant  exca- 
vated on  plaintiff's  property  to  within  two  feet 
of  the  waU. 

[f]d.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  S  150 ;  Dec.  Dig.  <S=»67.] 

11.  Adjoining  I^ndownebs  ®=>6— Latebai. 
SuppoBT— Actions— Questions  fob  Jubt. 

If  a  landowner  without  permission  exca- 
vated into  adjoining  land,  he  is  liable  for  dam- 
age when  a  wall  fell  into  the  excavation. 

[EH.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  f|  13,  28,  29,  32,  33; 
Dec  Dig.  <g=j6.] 

12.  Damages  ®=5lll— Injubies  to  Pbopebtt 
— Measubb. 

In  a  landowner's  action  for  causing  his 
wall  to  fall,  the  measure  of  damages  being  the 
cost  of  constructing  a  new  wall,  it  cannot  be 
complained  that  the  new  wall  was  better  than 
the  old ;  the  only  difference  being  in  use  of  ce- 
ment mortar  instead  of  lime. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §S  274r-278;  Dec.  Dig.  <8=»111.] 

13.  Damages    €=s>182  —  EiriDENCx  —  Aduishi- 

BILITT. 

In  a  landowner's  action  for  damages  for 
cansing  his  wall  to  fall,  evidence  that  he  was 
going   to  change   the   building   to   a   business 
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house,  and  that  it  bad  not  paid  as  an  apart-, 
ment  house,  was  properly  excluded  as  imma- 
terial. 

[E!d.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  i§  473,  500;  Dec  Dig.  iS=>182.] 

Appeal  from  Clrcnit  Court,  Jackson  Ooirn- 
ty;   Joseph  A.  Outhrie,  Judge. 

"To  be  officially  published." 

Action  by  Rosa  A.  Knoche  against  Ed- 
ward P.  Pratt  Judgment  for  plaintiff,  and 
defendant  a|q;)eals.    Affirmed. 

Charles  L.  Dort  and  Edward  C.  Wright, 
both  of  Kansas  City,  for  appellant.  Harding, 
Murphy  &  Harris,  of  Kansas  City,  for  re- 
spondent. 

TRIMBLE,  J.  The  second  count  of  the 
third  amended  petition,  being  the  count  upon 
which  the  case  was  submitted,  charged  de- 
fendant with  a  trespass  upon  plaintlfTs  real 
estate,  in  that  defendant,  while  excavating 
upon  his  own  lot  for  the  foundation  of  a 
building,  entered  upon  plaintiff's  property 
and  wrongfully  excavated  and  removed  large 
quantities  of  dirt  therefrwn,  thereby  weak- 
ening the  lateral  support  of  plalntllTs  build- 
ing so  that  the  west  wall  thereof  fell,  and 
plaintiff  was  damaged  to  the  extent  of  the 
amount  for  which  judgment  was  prayed. 
The  answer  was  a  general  denial,  together 
with  the  charge  that  If  defendant,  or  any  one 
for  him,  entered  upon  plaintlfTs  property  and 
excavated  as  alleged  in  plaintiff's  petition,  it 
was  with  plaintiff's  consent.  The  answer  also 
set  up,  as  a  further  and  separate  defense, 
that  defendant  duly  notified  plaintiff  that  ex- 
cavating would  be  done  along  the  dividing 
line  between  the  two  properties,  and  plain- 
tiff had  knowledge  of  such  excavating  sutfl- 
ciently  long  before  the  wall  fell  to  enable  her 
to  protect  her  building,  but  negligently  failed 
to  do  so.  As  this  would  constitute  no  defense 
whatever  to  the  trespass  charged,  we  take  it 
that  It  was  Intended  as  a  defense  to  the  first 
count  of  plaintiff's  petition,  which  defend- 
ant construed  as  charging  a  negligent  ex- 
cavation upon  defendant's  own  property 
along  said  dividing  line.  But,  at  the  close 
of  plaintiff's  case,  she  dismissed  the  first 
count,  and  stood  solely  upon  the  second 
count,  charging  trespass.  The  answer  also 
charged  that  the  wall  fell  by  reason  of  its 
own  faulty  construction,  "and  not  through 
any  negligent  act  or  omission  of  this  defend- 
ant, or  any  one  acting  for  him."  At  the  close 
of  plaintiffs  case  defendant  offered  a  demur- 
rer to  the  evidence,  which  was  overruled. 
Then,  after  defendant's  evidence  was  in  and 
both  sides  had  rested,  the  defendant  again 
offered  a  demurrer.  This  was  also  overruled. 
The  case  was  thereupon  submitted  to  the 
jury,  whlcli  returned  a  verdict  for  plaintiff 
in  the  sum  of  $930.  Judgment  was  ren- 
dered thereon,  and  defendant  has  appealed. 

Plaintiff  owned  a  lot  on  which  stood  a 
two-story  brick  building  used  as  a  flat    De-    ^^^  t 

fendant  owned  a  vacant  lot  west  of  and  adj,y  VjOOQIC 
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Joining  plaintiff's  lot.  The  west  wall  of 
plaintiff's  building  was  located  4  feet  from 
tbe  west  line  of  her  lot,  so  that  between  de- 
fendant's east  line  and  plaintiff's  wall  was  a 
strip  of  ground  belonging  to  plaintiff  which 
was  4  feet  In  width.  Desiring  to  erect  a 
building  upon  his  property,  defendant  made 
an  excavation  on  his  lot  for  a  foundation  and 
basement  This  excavation  was  about  11  feet 
deep,  and  extended  from  the  north  or  side- 
walk line  of  the  lot  south  to  a  point  about 
even  with  the  south  or  rear  end  of  plain- 
tiff's building;  and  the  east  line  of  said 
excavation  colndded  with  the  division  line 
between  the  two  lots.  As  thus  faiade,  the  ex- 
cavation was  wholly  on  defendant's  property, 
and  was  4  feet  from  the  west  wall  of  plain- 
tiff's buUdlng,  but  in  depth  it  went  several 
feet  below  the  footings  of  the  plaintiff's 
foundation ;  and  the  west  side  of  plaintiffs 
lot  was  a  perpendicular  wall  of  dirt.  De- 
fendant was  going  to  erect  his  east  founda- 
tion wall  alongside  of  and  against  this  divi- 
sion line.  Be  desired  to  cement  the  outside 
of  this  foundation  wall  to  keep  out  the  mois- 
ture, and,  in  order  to  have  room  to  do  so. 
It  was  necessary  for  him  to  excavate  about 
2  feet  Beyond  his  line  and  over  on  plaintiff's 
down  to  the  depth  of  his  foundation.  He 
therefore  entered  upon  plaintiff's  land  and 
excavated  about  2  feet  on  her  lot  down  to 
the  depth  of  his  excavation.  This  excavation 
cm  plaintiff's  lot,  some  of  the  witnesses  say 
went  down  almost,  if  not  quite,  prependlc- 
ular,  while  others  say  it  slanted  toward  the 
propertfTine  as  it  went  down.  The  effect  of 
this  excavation  on  plaintiff's  lot  was  to  re- 
move 2  of  the  4  feet  of  earth  between  her 
building  and  the  property  line.  As  a  result 
of  this  the  rest  of  the  dirt  caved  away  from 
plaintiff's  foundation,  and  the  west  wall  of 
her  building  felL  Plaintiff's  evidence  was 
that  the  trespass  upon  and  excavation  of  ber 
property  was  without  her  knowledge  or  con- 
sent 

[1,  2]  The  ground,  or  at  least  one  of  the 
grounds,  upon  which  defendant  rests  hla 
demurrer  Is  that  the  record  fails  to  show 
any  connection  of  defendant  with  the  tres- 
pass. This  claim  is  untenable.  It  is  con- 
ceded that  the  defendant  owned  the  lot  west 
of  plaintiff's  lot,  and  that  the  excavation 
first  made  was  on  defendant's  lot.  There  is 
ample  evidence  in  the  record  tending  to 
show,  not  only  that  the  excavation  upon  de- 
fendant's lot,  but  also  the  excavation  on 
plaintiff's  lot  was  done  by  defendant  through 
his  agents  and  servants.  The  same  indi- 
viduals who  made  the  one  excavation  also 
made  the  other.  The  excavation  on  plain- 
tiff's property  which,  if  done  without  her 
consent  constituted  a  trespass,  was  done  In 
order  to  properly  protect  defendant's  founda- 
tion from  moisture,  and  was  therefore  for 
defendant's  benefit.  The  evidence  shows  that 
the  defendant  paid  for  the  work  by  giving  a 
check  on  his  firm's  account.  It  also  appears 
'-  evidence  that  the  man  who  sought  to  ob- 


tain plaintiff's  permission  to  excavate  on  her 
lot  was  acting  for  the  defendant.  These  facts 
were  clearly  sufficient  to  raise  the  presumption 
that  the  excavation  was  made  by  the  servants 
of  defendant  Perry  v.  Ford,  17  Mo.  App. 
212,  loc.  cit  220;  20  Cyc.  1673.  There  was 
neither  pleading  nor  proof  that  the  excavat- 
ing was  done  by  an  Independent  contractor, 
and  even  if  the  duty  of  the  defendant  owner, 
in  making  the  excavation  In  question,  be  one 
that  can  be  delegated  to  an  Independent  con- 
tractor (which  we  do  not  decide  nor  pass 
upon),  yet,  if  defendant  claims  he  is  not  liable 
because  the  work  was  being  done  by  an  in- 
dependent contractor,  and  he,  defendant,  did 
not  know  that  be,  the  contractor,  would  con- 
mlt  a  trespass  and  excavate  upon  plaintlfTs 
land,  still  the  burden  was  on  defendant  to 
show  that  the  work  was  done  by  an  inde- 
pendent contractor.  26  Cyc.  1573;  Slayton 
V.  West  End  St  Ry.,  174  Mass.  55,  loc.  dt 
63,  64  N.  E.  351.  It  was  a  matter  peculiarly 
within  defendant's  knowledge,  and  since  there 
Is  enough  in  the  record  to  make  a  prima  fade 
case  for  plaintiff,  the  burden  of  going  for- 
ward with  the  evidence  to  show  the  relations 
between  defendant  and  those  doing  the  ex- 
cavating was  upon  defendant  Schneider  v. 
Maney,  242  Mo.  36,  loc.  dt  43,  145  S.  W. 
823.  This  he  not  only  failed  to  do,  but  after 
being  given  an  opportunity  by  the  court  to 
introduce  the  evidence  showing  that  relation, 
he  declined  to  do  so.  If  any  real  doubt  ex- 
isted as  to  that  relation,  proof  that  it  was 
that  of  owner  and  Independent  contrador 
was  peculiarly  within  the  power  of  defend- 
ant Davenport  v.  King  Electric  Co.,  242  Mo. 
Ill,  loc.  dt  121, 145  S.  W.  454. 

[3, 4]  Defendant  attaches  much  tmiiortance 
to  the  remarks  of  the  court  made  at  the  time 
the  final  demurrer  was  overruled  as  to  what 
the  court  should  have  done  when  the  first 
demurrer  was  offered.  The  case  is  not  af- 
feded  by  those  remarks,  but  only  by  what 
the  court  did.  Grlfllth  v.  Grlfl[lth,  180  S.  W.  411. 
Even  if  it  be  true  that  plaintiff  failed  to 
make  a  case  by  the  evidence  in  chief,  yet  de- 
fendant went  on  and  put  in  his  evidence, 
and,  in  a  consideration  of  the  final  demur- 
rer, the  plaintiff  is  entitled  to  the  benefit  of 
every  reasonable  inference  of  fact  arising  oat 
of  the  whole  record.  Stauffer  v.  Metropoli- 
tan St  Ry.  Co.,  243  Mo.  305,  147  S.  W.  1032. 

[6]  In  addition  to  the  facts  shown  by  the 
evidence  in  the  case,  the  plaintiff  introduced 
In  evidence  and  read  to  the  Jury  defendant's 
answer,  stating  that  he  notified  plaintiff  of 
the  excavation  he  was  about  to  make.  This 
was  introduced  as  an  admission  upon  de- 
fendant's part  that  he  was  having  the  ex- 
cavation done,  at  least  that  part  thereof 
which  was  on  his  own  land,  and  as  the  ex- 
cavation which  was  on  plalntUTs  land  was 
for  the  purpose  of  enabling  defendant  to 
properly  protect  his  foundation,  the  Jury 
could  lawfully  infer  that  the  excavation  up- 
on plaintiff's  land  was  also  done  by  defend>^ 
ant,  his  servants   and  agents.     Walters  t. 
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Hamilton,  76  Mo.  App.  287,  243.  There  was 
no  error  In  allowing  the  answer  to  be  read. 
It  was  admissible  for  whatever  It  was  worth 
as  an  admission. 

[6]  Defendant  says  the  trial  court,  in  ad- 
mitting the  answer,  erroneously  shifted  the 
burden  of  proof.  This  view  is  npon  the 
tbeory  that  no  case  whatever  was  made  for 
the  plalntlfF  unless  the  answer  be  regarded 
as  supplying  the  lacking,  but  necessary,  con- 
nection of  defendant  with  the  excavation; 
and,  as  there  is  no  inconsistency  in  Joining 
vltb  the  denial  of  a  trespass  an  averment 
of  facts  which.  If  true,  controverts  the  tres- 
pass (Gwen  V.  Hart,  183  Mo.  App.  107,  111, 
166  S.  W.  315),  defendant  says  It  was  error 
to  thus  depend  upon  the  answer  to  save 
plaintiff's  case.  We  have  seen,  however,  that 
a  case  was  made  for  plaintiff  without  relying 
upon  defendant's  answer.  Besides,  the  an- 
swer was  not  Introduced  for  the  purpose  of 
showing  an  admission  of  the  trespass.  It 
was  introduced  to  show  that  the  excavation 
was  defendant's  act.  If  the  excavation  up- 
on defendant's  lot  was  his  act,  then  the  ex- 
cavation on  plaintiff's  ground,  being  neces- 
sary to  accomplish  the  purpose  for  which 
the  first  excavation  was  done  and  in  further- 
ance of  that  purpose,  could  reasonably  be 
inferred  to  be  defendant's  act  also.  Wheth- 
er such  last  excavation  was  a  trespass  or 
not  would  depend  upon  whether  or  not  plain- 
tiff consented  to  It.  So  that  the  principle 
relied  upon  in  Ewen  t.  Hart,  supra,  has  no 
application  here.  In  addition  to  all  this, 
the  first  count  of  the  petition,  against  which 
the  portion  of  the  answer  now  under  con- 
sideration was  aimed,  although  appearing  to 
be  based  upon  a  negligent  excavation  upon 
defendant's  own  land,  did,  in  fact,  also 
charge  an  excavation  upon  plaintiff's  land. 
Now,  while  notice  to  plaintiff  would  be  a  de- 
fense. If  the  excavation  were  solely  on  de- 
fendant's own  land  (Cari)enter  v.  Reliance 
Realty  Co.,  103  Mo.  App.  480,  77  S.  W.  lOOi), 
yet  such  notice  constitutes  no  defense  what- 
ever for  a  negligent  excavation  upon  plain- 
tiff's land  or  for  a  wrongful  one  thereon. 
The  allegation  of  notice  in  the  answer  did 
not,  therefore,  partake  of  the  nature  of  a 
plea  In  confession  and  avoidance.  So  that, 
under  any  view  that  may  be  taken  of  the 
matter,  the  trial  court  did  not  err  nor 
change  the  burden  of  proof  by  admitting  the 
answer.' 

[7,  t]  Another  ground  claimed  as  a  reason 
why  the  demurrer  should  have  been  sustain- 
ed, and  as  an  objection  to  plaintiff's  Instruc- 
tion, is  that  the  evidence  fails  to  show  that 
the  excavation  on  plaintiff's  land  was  with- 
out authority.  Stated  in  an  affirmative 
form,  defendant's  claim  is  that  the  evidence 
shows  plaintiff's  permission  was  obtained. 
This  Is  not  sustained  by  the  record.  Plain- 
tiff testified  that  she  did  not  know  of  any 
excavation  qntll  told  of  the  fall  of  her  wall, 
and  that  she  gave  no  permission  to  any  one. 
This  Is  nndi^ated.    But  It  is  claimed  per- 


mission was  granted  ,by  her  agent,  who 
collected  the  rents  and  looked  after  the 
building,  and  by  plaintiff's  brother.  The 
evidence  is,  however,  that  the  agent,  wben  he 
saw  the  excavation  being  made  on  plalntifTs 
lot,  ordered  the  excavation  to  cease,  and  was 
Informed  that  permission  had  been  obtained 
from  the  owner.  The  evidence  Is  that  when 
the  one  In  charge  of  the  excavation  asked 
plaintiff's  brother  for  permission  to  excavate 
on  her  land,  he  replied  he  would  see  his  sis- 
ter and  let  them  know  her  answer.  He  was 
unable  to  see  her,  she  being  away  or  sick, 
and  perhaps  both;  and,  when  the  brother 
was  again  asked  concerning  the  matter,  he 
told  them  he  had  not  seen  his  sister,  but  he 
"guessed"  it  would  be  all  right  There  was 
no  proof  that  either  the  rental  agent  or  the 
brother  had  any  authority  whatever  to  grant 
permission  to  excavate  on  plaintifl!^  land, 
nor  could  their  authority  to  grant  audi  per- 
mission be  Inferred  from  their  relation  to 
plaintiff.  Indeed  the  very  fact  that  ttie 
brother  was  to  see  the  plaintiff  about  the 
matter  was  notice  to  those  doing  the  excava- 
tion that  he  did  not  himself  have  such  au- 
thority. 

[9]  We  do  not  find  any  point  made  In  the 
brief  that  the  court  erred  In  excluding  de- 
fendant's offer  to  show  that  the  rental  agent 
gave  permission  to  excavate;  but  If  such 
point  was  Intended  to  be  made,  we  answer 
same  now  by  saying  that  there  was  no  show- 
ing that  the  agent  had  authority  to  grant 
permission.  Besides,  U  he  granted  permission 
under  the  belief  that  the  owner  had  consent- 
ed, which  belief  was  induced  by  the  state- 
ment made  to  hlqi  that  permission  had  been 
obtained,  such  consent  from  the  agent  would 
amount  to  nothing  even  if  he  had  authority 
to  grant  consent. 

[10, 11]  It  is  further  contmded  that  plain- 
tiffs  evidence  failed  to  show  that  the  exca- 
vation on  plaintiff's  land,  and  the  conse- 
quent caving  away  of  the  dirt  from  her  foun- 
dation, caused  her  wall  to  falL  The  point 
is  without  merit.  The  cause  of  the  wall's 
falling  was  for  the  Jury,  and  the  evidence 
was  ample  to  Justify  them  In  finding  that  the 
excavation  did  it  The  excavation  that  caus- 
ed the  wall  to  fall  was  not  the  lawful  ex- 
cavation upon  defendant's  own  property, 
but  the  wrongful  excavation  made  upon 
plaintiff's  lot.  The  building  stood  safe  and 
unaffected  for  two  weeks  after  the  excava- 
tion made  on  defendant's  lot,  but  yrbea  the 
excavation  was  made  on  plalntUffs  lot  the 
wall  fell.  If  such  excavation  was  wrongful, 
because  without  plaintiff's  permission,  then 
defendant  is  liable  for  the  results  that  fol- 
lowed directly  from  such  wrongful  Invasion 
of  plaintiff's  rights. 

[1 2]  It  was  conceded  at  the  trial  that  the 
measure  of  plaintiff's  damages  was  the  rea- 
sonable cost  of  restoring  plaintiff's  building 
to  substantially  the  same  condition 
before  the  wall  fell.  PlalntlfCs  evidence 
ed  to  show  that  it  would  cost  fl,084.70  to 
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do  this.  The  point  that  this  estimate  con- 
templated a  much  better  wall  than  the  oae 
that  fell  cannot  be  sustained.  The  evidence 
is  that  the  wall  contemplated  In  the  esti- 
mate was  the  same,  the  only  difference  be- 
ing that  now  the  mortar  used  Is  cement  In- 
stead of  lime,  while  It  was  lime  that  was 
used  when  the  original  wall  was  built  The 
Jury's  Terdlct  of  ?950  was  well  within  the 
evidence  as  to  the  expense  of  restoring  the 
building  to  Its  former  state. 

[1 3]  Evidence  offered  by  the  defendant,  but 
excluded,  as  to  what  sort  of  building  plain- 
tiff was  going  to  erect  and  the  change  from 
an  apartment  house  to  a  business  house,  and 
that  the  house  as  an  apartment  house  did 
not  pay,  was  all  wholly  immaterial,  and  the 
court  committed  no  error  In  excluding  It 

The  Judgment  of  the  trial  court  should  be, 
and  Is,  affirmed.    The  other  Judges  concur. 


AMIOK  V.  KANSAS  CITT.     (No.  12046.) 

(Kansas  City  Coiirt  of  Appeals.     Missouri. 

June  12,  1916.    Rehearing  Denied 

July  3,  1916.) 

1.  Master  ano  Sebvant  <Ss=>285(3)— Injttbies 
TO  Sebvant— Sufficiency  of  Evidence. 

A  servant  cannot  recover  where  the  evidence 
merely  shows  that  his  injary  was  caused  by  any 
one  01  two  or  more  causes,  for  only  one  of  which 
his  master  is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  879,  897 ;  Dec.  Dig.  «=> 
265(3).] 

2.  Master  and  Seevant  €=3276(4)— iNJtrRlES 
TO  Servant  —  Scfpicienct  of  Bvidbncb  — 
Cause  of  Injtjbt. 

Evidence  held  to  sustain  a  verdict  that  plain- 
tiff's injury  by  the  explosion  of  an  asphalt  boil- 
er was  proximately  due  to  his  master's  failure 
to  provide  a  safety  valve. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g§  951,  &S& ;  Dec.  Dig.  e=> 
276(4).] 

S.  Master  and  Servant  <S=»201(3)— Injubies 
TO  Servant— Fellow- Servant  Rule. 
The  fact  that  a  fellow   servant,   by  negli- 
gently overheating  the  boiler,  contributed  to  the 
injary  does  not  bar  recovery. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  518-523 ;  Dec.  Dig.  <S= 
201(3).] 

4.  Master  and  Servant  <S=»103(1)— Injuries 
TO  Servant— Safe  Place  to  Work- Dele- 
gation OF  Duty. 

A  master's  duty  to  furnish  a  reasonably  safe 
working  place  cannot  be  delegated. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J  175;  Dec.  Dig.  <@=> 
103(1).] 

5.  Evidence  <S=»128  —  Competenot  —  State- 
ments TO  Physician. 

A  patient's  statements  to  his  physician  con- 
cerning his  present,  as  distinguished  from  past, 
symptoms  are  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  383-387 ;   De&  Dig.  <8=s>12&] 

Appeal  from  Circuit  Court,.  Jackson,  (boun- 
ty;    Harris  Robinson,  Judge. 
"Not  to  be  ofBdally  published." 
Action  by  James  O.  Amick  against  Kansas 


City,  Mo.     From  a  Judgment  for  plaintiff, 

defendant  appeals.    Affirmed. 

A.  F.  Evans  and  F.  M.  Hayward,  both  of 
Kansas  _City,  for  appellant.  Chapman  & 
Hanger,~of  Kansas  City,  for  respondent 


JOHNSON,  J.  Plaintiff,  employed  as 
a  laborer  at  tbe  municipal  asphalt  plant 
operated  by  defendant,  was  Injured  by  the 
explosion  of  a  kettle,  or  rat,  containing 
melted  asphalt,  end  sued  to  recover  his 
damages  on  the  ground  that  they  were  caus- 
ed by  the  negligent  ftiUure  of  defendant  to 
fnrnlsh  him  a  reasonably  safe  place  in  which 
to  work.  The  original  petition  did  not  allege 
the  precise  cause  of  the  explosion,  but  the 
amended  petition,  on  which  the  case  was 
tried,  alleged  negligence  in  operating  the 
kettle  without  a  safety  valve.  The  answer. 
In  addition  to  a  general  denial,  pleaded  a 
compromise  and  release  of  the  cause  of  ac- 
tion, but  the  latter  defense  Is  not  of  present 
moment,  and  the  principal  question  for  oar 
determination  is  the  sufficiency  of  plaintiff's 
evidence  to  support  his  specification  of  neg- 
ligence. The  court  held  the  evidence  suffi- 
cient, submitted  issues  of  fact  to  the  jury, 
and  the  cause  Is  here  on  the  appeal  of  de- 
fendant ftom  a  Judgment  rendered  on  a  ver- 
dict for  plaintiff. 

Three  large  kettles,  made  of  sheets,  or 
plates,  of  boiler  iron  riveted  together,  stood 
In  a  row  on  the  first  floor  of  the  bolldlng 
with  their  tops  projecting  eight  or  ten 
Inches  above  the  second  floor.  They  were 
numbered,  respectively,  one,  two,  and  three, 
were  connected  by  Iron  pipes  and  were  used 
In  the  process  of  melting  and  mixing  asphalt 
There  was  a  coal  oil  heater  under  each  ket- 
tle, and  a  compressed  air  pump  for  forcing 
melted  asphalt  from  one  kettle  to  the  next 
through  the  connecting  pipe,  which  had  a 
valve,  or  cock,  for  opening  and  closing  the 
pipe.  At  the  top  of  each  kettle  was  an  open- 
ing 2^4  feet  square,  and  before  beginning  the 
operation  of  forcing  the  melted  asphalt  from 
a  kettle,  Its  opening  was  covered  by  a  cast- 
iron  lid  three-fourths  of  an  Inch  in  thick- 
ness, adjusted  to  seal  the  kettle  and  make  it 
air  tight,  so  that  the  air  pressure  from  the 
pump  would  be  exerted  against  the  fluid  to 
be  forced  out  through  the  connecting  pipe. 
Each  kettle  had  been  equipped  with  a  safety 
valve,  the  obvious  function  of  which  was  to 
prevent  a  dangerous  overpressure  of  air  and 
gas  In  the  sealed  kettle.  If  the  melted  as- 
phalt were  allowed  to  become  too  hot  it 
would  emit  a  highly  Inflammatory  and  ex- 
plosive gas,  and  the  evidence  shows  that  It 
was  not  safe  to  Increase  the  beat  in  the  ket- 
tle while  it  was  sealed  and  the  fluid  was 
being  forced  Into  the  adjoining  kettle.  The 
evidence  of  plaintiff  tends  to  show  that  the 
safety  valve  not  only  would  keep  the  air 
pressure  within  safe  bounds,  but  also  would 
afford  a  vent  for  gas  and  prevent  It  from  ac- 
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cnmulftting  In  the  kettle  and  becoming  a 
dangerous  exploslre. 

Plaintiff  was  Injured  by  an  explosion  of 
kettle  No.  3  while  he  was  near  that  kettle 
In  the  discharge  of  a  duty  of  his  service 
which  was  not  connected  with  the  operation 
of  the  kettles.  The  pump  had  been  forcing 
melted  asphalt  from  that  kettle  and  was  still 
pumping  air  Into  it,  bnt  nearly  all  of  the 
fluid  had  been  forced  out  and  the  connection 
with  the  adjoining  kettle  had  been  closed. 
Witnesses  for  plaintiff  testified  there  was  no 
safety  valve  on  the  kettle,  and  that  some 
days  before,  tlie  hole  for  the  valve  had  been 
plugged.  Nor  was  there  any  gauge  to  regis- 
ter the  air  pressure,  and  In  the  absence  of 
a  safety  valve  or  gauge,  the  operators  had 
no  accurate  means  of  knowing  when  the  pres- 
sure would  reach  the  danger  point.  The  the- 
ory of  defendant  Is  that  the  explosion  was 
caused  solely  by  the  Ignition  of  gas  which 
had  accumulated  in  the  kettle,  and  this  the- 
ory has  the  support  of  the  facts  that  the 
fire  under  that  kettle  bad  been  negligently 
allowed  to  burn  during  the  emptying  process, 
and  that  the  e.xploslon  was  accompanied  by 
a  flash  and  a  loud  detonation.  At  first  plain- 
tiff thought  Euch  was  the  cause,  and  in  a 
signed  statement  he  gave  defendant  two 
hours  after  the  injury,  be  said:  "I  think 
Gibbons'  failure  to  turn  off  fire  was  the  sole 
cause  of  the  explosion."  Gibbons  was  the 
workman  who  attended  to  the  fire  under  the 
kettle,  and  plaintiff  concedes  he  was  a  fel- 
low servant,  and  that  defendant  would  not 
be  liable  In  this  action  if  his  neglect  to  dis- 
continue tile  fire  at  the  proper  time  was  the 
cause  of  the  explosion.  Bat  there  is  sub- 
stantial evidence  tending  to  show  that  the 
explosion  would  not  have  occurred  if  the 
kettle  bad  been  equipped  with  a  safety 
valve.  The  explosion  blew  off  and  broke  the 
cast-iron  cover  and  Injured  plaintiff.  Other 
damage  to  the  kettle  was  slight.  An  expert 
witness  for  plaintiff  testified  that  an  explo- 
sion by  ignition  of  a  kettle  full  of  gas  in  a 
proper  mixture  to  explode  would  have  wreck- 
ed the  kettle  and  the  building.  As  we  un- 
derstand his  testimony,  his  opinion  as  an  ex- 
pert Is  that  the  overheating  caused  by  the 
negligence  of  the  fellow  servant  was  an  im- 
portant factor  In  the  production  of  the  ex- 
plosion, since  by  expanding  the  Inclosed  air 
and  gas  It  Increased  the  pressure  to  a  point 
beyond  the  resisting  strength  of  the  kettle, 
the  weakest  part  of  which  was  the  cast-iron 
cover,  but  that  the  pressure  would  have  been 
kept  within  safe  bound  by  the  safety  valve 
If  it  had  been  in  operation. 

[1]  Counsel  for  defendant  argue:  First, 
that  all  the  evidence  shows  that  a  cause  for 
which  defendant  would  not  be  liable,  1.  e., 
the  overheating  of  the  kettle,  was  the  proxi- 
mate cause  of  the  explosion;  and,  second, 
that  at  any  rate  the  most  that  could  be  said 
of  plaintiff's  evidence  is  that  it  discloses  two 
equally  prolwble  and  reasonable  alternative 


causes,  for  only  one  of  which  defendant 
would  be  liable,  and  therefore  that  the  ver- 
dict was  the  product  of  a  mere  arbitrary  and 
speculative  choice  of  the  alleged  cause.  The 
latter  argument  proceeds  from  the  applica- 
tion by  counsel  of  the  well-settled  rule  that 
where  the  evidence.  In  its  phase  most  friend- 
ly to  the  pleaded  cause,  goes  no  further  tlian 
to  show  that  the  Injury  resulted  from  one 
of  two  or  more  causes,  for  only  one  of  which 
defendant  would  be  liable,  the  plaintiff  must 
be  held  to  have  failed  in  his  proof,  since  to 
hold  otherwise  would  be  to  change  the  bur- 
den of  proof  relating  to  the  proximate  cause 
from  the  plaintiff,  where  It  belongs,  to  the 
defendant.  Byerly  v.  Light  Co.,  130  Mo. 
App.  593,  109  S.  W.  1065 ;  Fowler  v.  Elevator 
Co.,  143  Mo.  App.  422,  127  S.  W.  616;  Kogers 
V.  Packing  Co.,  167  Mo.  App.  49,  150  S.  W. 
556;  Kane  v.  Railroad,  251  Mo.  13,  157  S. 
W.  644;  Muliery  v.  Tel.  Co.,  180  Mo.  App. 
128,  168  S.  W.  213. 

[2,  3]  We  think  the  proof  adduced  by  plain- 
tiff escapes  the  operation  of  this  rule,  and 
points  with  reasonable  certainty  to  negli- 
gence of  defendant  in  operating  the  kettle 
without  a  safety  valve  as  an  indispensable 
factor  in  the  production  of  the  Injury.  Such 
negligence  was  a  breach  of  defendant's  duty 
as  a  master  to  exercise  reasonable  care  to 
furnish  plaintiff,  its  servant,  with  a  reason- 
ably safe  working  place,  and  the  mere  fact 
that  it  co-operated  with  negligence  of  a  fel- 
low servant  to  produce  tlie  Injury  which 
would  not  have  occurred  In  the  absence  of 
either  factor  will  not  absolve  defendant  from 
liability.  A  master  is  responsible  for  an 
injury  to  his  servant  where  his  negligent 
breach  of  duty  was  a  proximate  cause, 
though  the  Injury  would  not  have  occurred 
without  the  co-operatlon  of  negligence  of  a 
fellow  servant  Hendrickson  v.  City,  182  S. 
W.  108. 

The  Jury  were  entitled  to  infer  that  the 
explosion  was  caused  by  an  overpressure  of 
air  and  gas  which  would  have  been  relieved 
by  a  safety  valve,  and  that  the  ignition  of 
the  gas  in  the  kettle,  because  of  the  com- 
parative mildness  of  the  explosion,  was  a 
result,  not  a  cause  thereof.  The  demurrer 
to  the  evidence  was  properly  overruled. 

[4]  We  have  sufficiently  answered  the  point 
that  the  verdict  "was  contrary  to  instruc- 
tion No.  4,  given  at  the  request  of  defendant," 
since,  as  we  have  found,  there  is  substantial 
evidence  tending  to  show  that  negligence  of 
the  fellow  servant  was  not  the  sole  cause 
of  the  explosion.  The  objection  to  the  modi- 
fication of  defendant's  third  Instruction  Is 
without  merit.  The  instruction  as  modified 
was  too  favorable  to  defendant.  In  view  of 
the  rule  that  the  duty  of  a  master  to  ex- 
ercise reasonable  care  to  furnish  his  servant 
a  reasonably  safe  working  place  is  non- 
delegable. Scheldler  v.  Iron  Works,  172  Mo. 
App.  088,  155  S.  W.  897 ;  Van  Verth  v.  Crack- 
er 
Toma 


ip.  688,  155  S.  W.  897 ;  Van  Verth  v.  Crack-   ^^—  t 

Co.,  155  Mo.  App.  299,  136  S.  W.  724|jy  V,jOOQIC 
ma  V.  Union  Sand  Co.,  175  S.  W.  865.    '  O 
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[S]  A  pbyslclan  who  examined  and  treat- 
ed plalnUff  testified: 

"Hi»  nerve  centers  are  exaggerated.  He  is 
sensitive  to  noise  and  to  any  excitement,  and 
his  concentration  of  memory  is  not  good ;  his 
locomotion  is  not  good ;  he  does  not  take  hold 
of  tilings  good.  He  says  be  sees  all  righL  He 
cannot  read  any  length  of  time,  so  he  says; 
he  says  that." 

These  were  the  statements  of  present  symp- 
toms, not  of  past  history  and  the  testimony 
was  properly  received.  The  rule  In  this 
state  Is  that  a  physician  may  testify  about 
the  present  symptoms  of  his  patient  and 
repeat  the  statements  of  the  patient  to  him 
relating  to  such  symptoms,  but  should  not  be 
allowed  to  repeat  the  history  of  the  case  nor 
of  past  symptoms  given  by  the  patient  dur- 
ing the  examination.  Poumeroule  v.  Cable 
Co.,  167  Mo.  App.  loc.  clt.  539,  152  S.  W.  114, 
and  cases  cited ;  Holloway  v.  Kansas  City, 
184  Mo.  19,  82  S.  W.  89.  There  is  no  preju- 
dicial error  in  the  record. 

The  Judgment  is  affirmed.    All  concur. 


JULIAN  V.  KANSAS  CITY  GRANITE  ft 
MONUMENT  CO.    (No.  12023.) 

(Kansas    City    Court    of    Appeals.      Missouri. 

June  12,  1916.    Rehearing  Denied  July  S, 

1916.) 

1.  I/ANDI.OSD  AND  TENANT  «=»199%— BBNT— 

LlABII-ITT— Bv  icnoN . 
Where  defendant  rented  office  space  under  a 
year's  lease  and  installed  its  agent,  and,  on  dis- 
charging liim,  he  refused  to  vacate  the  office, 
it  was  not  the  landlord's  duty  to  eject  him,  but 
defendant  was  liable  for  the  rent  for  the  term  in 
the  absence  of  act  of  eviction  by  the  landlord. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  CenL  Dig.  i  761;  Dec  Dig.  <8=>M9%.] 

z,  jwdombnt  €=71.3(2)  —  conoi-usiveness  — 

Mattbbs  Concluded. 
Where  the  lessor  secures  judgments  for 
rent  in  justice  courts,  and  they  are  allowed  to 
become  final,  all  matters  involved  in  such  litiga- 
tion, Boch  as  validity  of  lease,  sufficiency  of  de- 
scription, and  obligation  to  pay,  and  all  mat- 
ters that  might  have  been  raised  therein,  are  res 
adjndicAta  as  to  the  lessee. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent.  Dig.  §Ji  1063,  1066,  1099,  1241;  Dec 
Dig.  «=»713(2).] 

3.  JtiDGMFNT  <g=>683— Conclusiveness— Per- 
sons Concluded. 

In  such  case,  such  matters  are  res  judicata 
as  to  defendant,  which  assumed  all  debts  and  ob- 
ligations of  le!<see. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1206;   Dec.  Dig.  «=>683.] 

4.  JuDOMBNT  <S=»739— Res  Judicata. 

Where  lease  required  lessee  to  pay  one-third 
of  the  liaht  bills,  and  lessor  took  judgment  be- 
fore expiration  of  term,  the  amount  of  light  cost 
due  was  not  res  judicata,  but  was  for  the  jury 
in  subsequent  suit  against  lessee's  assignee  of 
business^. 

[Ed.  Note.— For  other  cases,  see  Judsrment, 
Cent.  Dig.  f i  1103,  1267 ;   Dec.  Dig.  <e=>739.] 

Appeal  from  Circuit  Court,  Jackson  0>uii- 
ty;   Joseph  A.  Outhrle^  Judge. 
"Not  to  be  officially  published." 


Action  by  H.  S.  Julian  against  the  Kansas 
City  Granite  &  Monument  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  with  proviso  for  af- 
firmance on  filing  remittitur. 

S.  M.  Carmean  and  C.  Ia  Dort,  both  of  Kan- 
sas City,  for  appellant.  Hughes  &  Whitsett, 
of  Kansas  City,  for  respondent. 

TRIMBLE,  J.  The  respondent,  Julian, 
under  a  written  lease,  rented  to  the  Guidld 
Monument  Company  office  space  In  room  No. 
333  Scarrltt  building.  In  Kansas  City.  The 
lessee  agreed  to  pay  $25  per  month  during 
the  term,  and  also  one-third  of  the  light  bill 
for  each  month.  The  Guldlcl  Monument  Com- 
pany and  the  Kansas  City  Granite  &  Monu- 
ment Company  afterwards  consolidated  their 
business,  and  It  was  conducted  by  the  Kan- 
sas City  Granite  &  Monument  Company;  the 
latter  agreeing.  In  the  written  Instrument  of 
consolidation,  that  It  "shall  assume  and  here- 
by agrees  to  pay  the  outstanding  obligations 
and  debts  of  the  Guidld  Company." 

This  suit  was  Instituted  by  respondent 
against  the  Kansas  City  Granite  &  Monument 
Company,  by  virtue  ot  said  assumption  and 
agreement,  for  eight  months'  rent  at  $25  per 
month,  and  for  one-third  of  the  light  bill  for 
said  moHths,  they  being  the  months  from 
October,  1913,  to  May,  1914,  both  Inclusive, 
and  within  the  term  of  the  written  lease. 
The  defendant  filed  an  answer  which  consist- 
ed of  a  general  denial,  and  then  set  up  sev- 
eral defenses  going  to  the  validity  of  the 
lease  and  the  right  to  claim  rent  thereunder. 
Plaintiff  filed  a  reply,  setting  up  that  two 
final  Judgments  in  a  Justice  court  had  been 
obtained  against  the  Guldlcl  Company  for 
rent  of  these  premises  under  the  same  lease, 
and  that  all  the  Issues  set  up  In  defendant's 
answer  were  therein  adjudicated  and  settled 
adversely  to  the  contention  raised  by  defend- 
ant 

The  written  lease  was  introduced,  and  so 
also  was  the  written  agreement  of  the  de- 
fendant to  pay  the  obligations  and  debts  of 
the  lessee.  This  written  lease  provided  that 
the  rent  should  be  $25  per  month,  but  did  not 
fix  the  amount  to  be  paid  for  light,  merely 
spedfying  that  the  lessee  should  pay  one- 
third  of  the  light  bill  for  each  month.  Plain- 
tiff introduced  evidence  that  the  Guidld  Com- 
pany had  taken  possession  under  said  lease; 
had  voluntarily  paid  the  rent  for  several 
months ;  had  failed  to  pay  for  other  months, 
and  had  been  sued  and  final  Judgment  obtained 
against  it  therefor;  that  the  rent  for  the 
months  now  sued  for  was  unpaid,  and  that 
one-third  of  the  electric  light  bill  was  "about 
$6,"  and  was  also  due.  Defendant  In  Its  tes- 
timony admitted  the  execution  of  the  two 
written  instruments,,  admitted  that  the  Gui- 
dld Company  had  taken  possession  under  the 
lease,  and  admitted  that  the  two  Judgments 
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bad  been  rendered  against  the  Guidld  Com- 
pany. 

[1]  It  appears  from  defendant's  evidence 
that  the  Gnldld  Monument  Company  took 
possesslMi  xmder  said  lease  by  patting  Its 
secretary  with  his  desk  In  the  room;  that, 
about  two  months  after  thus  taking  posses- 
slon,  the  company  demanded  and  received  of 
tbe  secretary  his  resignation.  The  secretary, 
however,  did  not  give  np  the  Aeak  space  he 
occnpied  In  the  room,  but  continued  therein. 
The  Guldlci  Monument  Company,  after  pay- 
log  rent  for  a  month  or  two,  refused  to  pay 
farther  unless  plaintiff,  Its  lessor,  would  put 
it  In  possession  of  the  particular  space  occu- 
pied by  the  former  secretary.  Said  company 
eeemed  to  think  it  was  plaintiff's  duty  to  put 
the  former  secretary  out.  But,  if  the  Gul- 
did  Monument  Company's  secretary  severed 
ht^  connection  therewith,  and  thereafter  re- 
fused to  get  out  of  the  place  rented  by  the 
company.  It  was  not  plaintiff's  duty  to  oust 
bim,  but  the  duty  of  the  company.  And,  aft- 
er having  leased  desk  space  In  said  room  333 
for  a  definite  term,  and  having  taken  posses- 
sion thereunder,  it  was  the  company's  duty 
to  pay  rent  during  that  term  whether  it  con- 
tinued to  occupy  under  the  lease  or  not,  un- 
less the  ceasing  of  such  occupation  was 
caused  by  eviction  on  the  part  of  the  lessor. 
[t]  When  the  Guldid  Monument  Company 
refused  to  pay  further  two  Judgments  were 
obtained  in  Justice  court  for  various  months' 
rent,  as  the  rent  for  those  months  became 
due.  These  Judgments  became  final ;  and  all 
matters  involved  in  that  litigation,  such  as 
tbe  validity  of  the  leasee  the  sufficiency  of 
tbe  description,  the  obligation  to  pay  rent  un- 
der the  lease,  etc.,  became  res  adjudicata  as 
to  the  Guidld  Monument  Company.  It  be- 
came res  adjudicata,  not  only  as  to  all  Issues 
actually  raised,  but  also  as  to  all  that  might 
properly  have  been  raised  in  said  suits. 
Jones  V.  Silver,  97  Mo.  App.  231,  70  S.  W. 
U09;  Donnell  v.  Wright,  147  Mo.  639,  loc. 
dt.  647,  49  8.  W.  874. 

[3]  The  Kansas  Oty  Granite  &  Monument 
Company,  having  voluntarily  stepped  into 
the  place  of  the  Guldicl  Monument  Company 
and  assuming  all  its  debts  and  obligations, 
was  a  volimtnry  grantee,  so  to  speak,  of  the 
Guldicl  Monument  Company,  and  became 
privy  in  estate  thereto.  And  any  litigation 
between  plaintiff  and  the  Guidld  Monument 
Company,  rendering  certain  matters  res  ad- 
judicata as  to  them,  made  the  same  matters 
res  adjudicata  as  between  plaintiff  and  the 
Kansas  City  Granite  &  Miwument  Company, 
fn  tbe  suit  herein.  Henry  v.  Woods,  77  Mo. 
277,  loc  dt  280,  281;  Taylor  v.  Sartorious, 
130  Mo.  App.  23,  106  S.  W.  1089;  Mason  v. 
Summers.  24  Ma  App.  174. 

For  this  reason,  the  defenses  sought  to  be 
set  up  by  the  def endsott  herein  were  unavail- 
ing, since  tbe  defendant  was  estopped  to 
deny  or  to  call  in  question  any  such  defenses. 
Of  coarse,  U  the  alleged  eviction  occurred 
nfter  the  rendition  of  the  two  former  Judg- 


ments, they  would  not  be  res  adjudicata  -as 
to  it,  but  it  appears  from  the  record  that  the 
matters  relied  upon  to  constitute  eviction  oc- 
curred I)efore  tbe  suits  were  brooght,  on 
which  final  Judgments  were  obtained,  and 
therefore  the  question  of  eviction  was  tber^u 
settled  and  determined.  As  will  appear,  how- 
ever, from  what  we  have  said  as  to  its  being 
no  part  of  plaintiff's  duty,  as  lessor,  to  oust 
the  Guidld  Company's  former  secretary,  the 
evidence  relied  upon  to  constitute  erietion 
wholly  fails  to  establish  it  So  far  as  the 
rent  is  concerned,  therefore,  the  plaintiff's 
right  to  recover  was  conclusively  established 
by  the  written  instruments  introduced,  and 
the  admissions  of  the  defendant  And  the 
court  did  not  err  in  excluding  evidence  of- 
fered to  contest  that  right.  Neither  was 
there  any  issue  to  submit  to  the  Jury  on  tliat 
feature  of  the  case. 

The  court  gave  a  peremptory  instmetion  to 
find  for  plaintUf  in  the  sum  of  $206.  A  ver- 
dict for  that  sum  was  accordingly  retnnted, 
and  defendant  appealed. 

[♦]  We  have  already  shown  that  the  court 
did  not  err  in  the  exclusion  of  the  defenses 
offered  by  defendant,  and  that  the  right  of 
plaintiff  to  recover  the  rent  was  conclnslvely 
established.  Therefore,  so  far  as  the  rent  is 
concerned,  the  court  had  a  right  to  Instruct 
the  Jury  to  return  a  verdict  for  plaintiff. 
But,  as  hereinbefore  stated,  tbe  written  in- 
struments did  not  fix  the  amount  of  the 
monthly  light  bill,  but  only  said  that  the  Gui- 
dld Monument  Company  should  pay  one-third 
thereof,  whatever  it  was.  The  amoaot  plain- 
tiff was  entitled  to  recover  for  light  was  de^ 
pendent,  therefore  upon  his  oral  testimony  as 
to  what  that  amount  was.  It  was  the  prov- 
ince of  the  Jury,  and  not  of  the  court,  to 
weigh  the  oral  testimony.  The  court  .could 
not  tell  the  Jury  they  must  believe  tbe  plain- 
tiffs testimony  that  one-third  of  the  l^t 
bill  was  "about  $6"  and  direct  a  verdict  for 
that  amount  and  the  rent.  The  amoont  -of 
the  light  bill  was  denied  in  tbe  general  denial 
and  was  not  admitted  in  the  evidence.  It 
could  not  have  been  renderM  res  adjudicate 
in  the  two  former  Judgments,  since  the 
amount  of  the  light  bill  would  certainly  varj- 
with  the  months.  The  fact  that  defendant 
offered  no  evidence  to  contradict  the  plain- 
tiff's parol  evidence  as  to  the  amotint  of  the 
light  bill  makes  no  difference.  As  to  the  light 
feature,  plaintiff's  case  rests  on  parol  testi- 
mony, and,  though  there  Is  no  contradictory 
evidence  as  to  it,  stUl  the  court  had  no  Tight 
to  tell  the  Jury  they  must  believe  plaintiff's 
testimony.  Wolff  v.  Campbell,  110  Mo.  114, 
19  S.  W.  622;  McDonald  v.  Mosaman,  181 
Mo.  App.  475,  168  S.  W.  816. 

This  error,  however,  can  be  corrected  by  re- 
mittitur, since  the  amount  of  the  rent  Is  con- 
duslvely  fixed  at  $200  and  the  error  affects 
only  the  excess  above  that  sum.  If,  there- 
fore, the  plaintiff  will,  within  10  days  from 
the  date  of  the  announcement  of  this  opinion, 
enter  a  r^nittitur  of  $6  with  all  Interest 
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tbereon  from  Janaary  19,  1915,  the  date  of 
the  rendition  of  the  verdict  and  judgment, 
the  case  will  be  affirmed;  otherwise  the  judg- 
ment will  be  reversed  and  remanded.  So  or- 
dered.   The  other  Judges  concur. 


STARKS  ▼.  LUSK  et  al.     (No.  1714.) 

(Springfield  Court  of  Appeals.    Missouri.    June 

17,  1916.     On  Motion  for  Rehearing  and 

Order  of  Transfer,  July  17,  1918.) 

1.  Railboads  (g=>398(2)— iNJTTBiEs  on  Tbacks 
— EviDENC'E— Stttfioiency. 

In  an  action  for  death  alleged  to  have  been 
caused  by  defendant  railroad  train  in  backing 
upon  a  trestle,  evidence  held  sufficient  to  justify 
a  jury  finding  that  deceased  had  passed  the  ca- 
boose and  gone  upon  the  trestle  before  the  train 
hacked  up,  and  that  no  trainman  was  then  at  the 
rear  end  of  the  train  who  could  or  did  look  for 
a  clear  track  or  take  steps  to  avert  danger. 

[Ed..  Note.— For  other   cases,   see   Railroads, 
Cent.  Dig.  $  1358;   Dec.  Dig.  «=!»398(2).] 

2.  RAiutOADS  «:=)370— Injuries  on  Tbaoks— 
(30M1I0N  Use  of  Tback  —  Dutt  ok  Tbain- 

MEN. 

Though  ,a  railroad  trestle  had  "Keep  off"  sig- 
nals at  each  end  and  there  were  no  side  tracks, 
it  was  the  duty  of  trainmen  to  anticipate  persons 
thereon  where  many  people,  including  school 
children,  used  it  regularly,  to  such  extent  that 
the  ties  were  worn  so  as  to  show  a  distinct  path- 
way. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  IS  1263-12C5;  Dec.  Dig.  <S=»370.] 

3.  RAitBOADB  <S=»390— Injubies  on  Tbacks— 
Injuby     Avoidable     Nothwithstandino 

CONTKIBUTOBT  NeGUOENCE. 

Where  deceased  passed  the  caboose  of  de- 
fendant's train  and  went  upon  the  trestle  before 
the  train  backed  up  and  no  trainman  was  then 
at  the  rear  end  of  the  train  to  look  for  a  clear 
track  or  to  avoid  danger,  the  deceased  being 
"sceable"  by  the  trainmen  while  in  peril  and  in 
time  to  have  averted  bis  injury,  the  humani- 
tarian doctrine  applied. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent,  Dig.  S§  1324, 1325;  Dec.  Dig.  <g=5>390.] 

4.  Railkoads  €=5»369(1)— Injubies  on  Tbacks 

— NEQi-IOENCE. 

Under  these  facts,  it  is  immaterial,  so  far  as 
the  defendant's  duty  to  him  is  concerned,  wheth- 
er deceased  was  drunk  or  sober,  standing  up  or 
lying  down. 

[Ed.  Note.— For   other  cases,   see   Railroads, 
Cent.  Dig^  g  1259;  Dec.  Dig.  <g=»369(l).] 

5.  Death  ie=a99(4)— Damages. 

.Where  deceased  was  27  years  of  age,  in  good 
health,  a  farmer,  and  left  a  wife,  plaintiff,  and 
three  children,  a  recovery  of  $5,000  was  war- 
ranted. . 

[Ed.  Note.— For  other  cases,  see  Death,  Cent, 
Dig.  Si  125,  126,  129;   Dec.  Dig.  <S=>99(4).] 

0.  Tbial  ®=»256(13)— Requests  fob  Instruc- 
tions. 
In  an  action  for  death  on  a  railroad  track, 
where  specific  instruction  was  desired  as  to  what 
should  be  taken  into  consideration  in  dcteiiuiu- 
ing  the  amount  of  the  verdict,  it  should  have 
been  requested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  {  640;   Dec.  Dig.  <3=»256(13).] 

Farrington,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; W.  S.  O.  Walker,  Judge. 
Action   by   Henry   Louisa   Starks   against 


James  W.  Lusk  and  others,  receivers  of  8t 
liouls  &  San  Francisco  Railroad.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed and  certified  to  the  Supreme  Court 

W.  F.  Evans,  of  St  Louis,  and  Moses  Why- 
bark  and  A.  P.  Stewart,  both  of  Cape  Girar- 
deau, for  appellants.  K.  a  Spence,  of  Bloom- 
field,  for  respondent 

STURGIS,  J.  Plaintiff  sned  and  recovered 
lor  the  death  of  her  husband  by  being  run 
over  and  killed  by  defendants'  freight  train 
while  backing  over  a  trestle  southwest  of  the 
station  of  Delta.  The  train  in  question 
passed  over  this  trestle,  about  425  feet  long, 
going  north  as  It  approached  the  station  and, 
after  stopping  there,  backed  up  In  doing  some 
switching,  so  that  the  caboose  again  reached 
the  south  end  of  the  trestle,  farthest  from 
the  depot  The  defendants'  track  runs  north- 
east and  southwest,  but  we  speak  of  the  direc- 
tions as  north  and  south,  as  did  the  wit- 
nesses. It  was  during  this  retrograde  move- 
ment that  plaintiff  claims  her  husband  was 
run  down  and  killed  near  the  south  end  of 
the  trestle.  Defendants'  liability  la  based 
on  the  humanitarian  doctrine,  in  that  de- 
fendants failed  to  have  any  person  at  the 
rear  end  of  the  train  while  backing  to  keep 
a  lookout  for  or  to  warn  persons  of  danger, 
or  cause  the  train  to  stop  after  seeing  a  per- 
son in  peril. 

No  one  saw  the  accident,  as  deceased's 
body  was  found  a  corpse  on  the  trestle  some 
hours  after  this  train  had  gone  northward  to 
Cape  Girardeau.  The  trainmen  deny  any 
knowledge  whatever  of  a  man  being  klUed 
till  the  same  was  reported  to  them  after  their 
arrival  at  such  destination.  The  deceased 
was  killed  about  7  or  7:30  o'clock  In  the  aft- 
ernoon of  June  23,  1914,  and  In  broad  day- 
light The  track  Is  straight  flfom  this  tres- 
tle, and  beyond,  to  the  depot  to  the  north  and 
beyond.  The  depot  is  at  the  crossing  at  right 
angles  of  defendants'  railroad  and  the  Iron 
Mountain  Railroad.  The  Ck>tton  Belt  RaU- 
road  parallels  the  Frisco,  and  crosses  the 
Iron  Mountain  a  short  distance  to  the  east. 
Between  these  railroads  and  south  of  the 
depot  is  a  camping  ground,  at  and  near 
which  deceased  was  last  seen  alive.  lie 
went  to  this  camp  with  his  father  and  a  nun.- 
ber  of  friends  who  were  to  stay  tliere  during 
the  night.  According  to  plalntlfTs  evidence, 
the  deceased  shortly  left  this  camp,  going  to 
the  railroad  and  then  south  toward  the  tres- 
tle along  the  east  Bide  of  the  train  while  it 
was  standing  on  the  track  opposite  the  camp, 
intending  to  cross  over  the  trestle  and  visit 
a  friend  who  lived  .somewhere  beyond.  This 
was  the  last  time  his  father  and  friends  at 
the  camp  saw  him  alive,  and  his  body  was 
found  some  two  hours  later,  badly  mangled, 
on  and  near  the  south  end  of  the  trestle. 
The  exact  distance  of  the  deftendants'  depot 
from  the  trestle  Is  not  given,  but  It  must  l* 
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near  a  thoasand  feet,  as  the  conductor  said 
that  his  train  contained  20  to  23  freight  cars, 
and  -when  the  engine  stopped  Just  beyond 
the  depot  the  caboose  was  then  past  the  tres- 
tle two  or  three  car  lengths.  Other  wit- 
nesses put  the  distance  further.  The  camp- 
ing place  being  nearer  the  depot  than  the 
length  of  the  trestle,  the  deceased  must  have 
walked.  In  going  from  the  camp  to  where  he 
was  found  dead,  some  1,200  to  1,500  feet  This 
Is  Important  as  determining  the  correctness 
of  the  trainmen's  story  that  the  backing  "up 
movement  of  this  tram  took  place  within  a 
minute  or  two  after  the  engine  stopped  at 
the  depot,  and  while  the  conductor  was  yet 
at  the  rear  end  of  the  train.  More  accuracy 
In  respect  to  these  distances  would  be  helpful 
in  solving  this  ease.  All  of  plaintiff's  wit- 
nesses agree  that  the  train  came  In  while 
they  were  at  the  camp,  and  came  to  a  stand- 
still at  or  before  the  deceased  left  the  camp 
and  started  southward  along  the  side  of  the 
train. 

[1]  The  plaintiff's  theory  is  that  the  de- 
ceased, after  going  out  of  sight  of  his  friends 
at  the  camp  (being  seen  by  them  till  he 
passed  behind  some  cars  standing  on  a  con- 
necting track  between  the  defendant  Frisco 
and  the  Cotton  Belt  Roads  and  then  going 
south  along  the  side  of  defendants'  train) 
continued  south  past  the  caboose,  and  thence 
onto  the  trestle;  that  defendants'  train  then 
backed  up  without  warning,  and  with  no 
one  at  the  caboose  on  the  lookout,  and  that 
it  caught  deceased  on  the  trestle  when  he 
was  three-fourths  of  the  way  across.  The 
conductor's  version  of  the  matter  Is  that  the 
train  stopped  with  the  engine  at  the  depot 
and  the  caboose  near  the  trestle;  that  it 
stayed  there  only  a  minute  or  two,  unloading 
a  little  freight;  that  he  started  at  once  to 
leave  the  caboose  to  go  forward  to  the  depot, 
but  had  gotten  not  over  a  car  length  when 
the  engineer  whistled  the  backlng-up  signal; 
that  he  ran  back  to  the  caboose  step,  gave 
the  engineer  the  response  signal  to  back  up, 
and  then  rode  on  this  step  to  the  beginning 
of  the  trestle,  and  then  stepped  off,  after 
looking  across  the  trestle  and  seeing  that  it 
was  clear;  that  the  brakemau  had  already 
gone  forward  over  the  train;  that  the  con- 
ductor then  went  forward  to  the  depot  and 
the  train  continued  backing  till  the  caboose 
reached  about  the  far  end  of  the  trestle; 
that  the  engine  then  cut  loose  from  the  train, 
did  some  switching,  and  then  coupled  to  the 
train  and  pulled  out  for  Cape  iQlrardeau,  he 
and  the  brakemau  catching  the  caboose  as  it 
went  by  the  depot  In  this  the  conductor  is 
corroborated  by  the  engineer.  All  the  wit- 
nesses agree  that  there  was  but  one  backing 
up  of  the  caboose  and  train  across  the  tres- 
tle. The  plaintiff's  theory  further  Is  that  the 
train  stood  still  when  the  engine  stopped  at 
the  depot  and  before  backing  up  a  consider- 
able longer  time  than  thus  Indicated  by  the 
trainmen,  and  that  the  conductor,  as  well  aa 


the  brakemen,  went  to  the  depot  before  the 
train  began  backing  up,  leaving  no  trainman 
at  the  caboose  at  the  beginning  or  during  the 
retrograde  movement 

There  is  much  evidence  In  plaintiff's  favor 
on  this  point.  A  stockman  remained  In  the 
caboose,  and  testified  strongly  that  the  con- 
ductor and  brakemau  both  left  as  soon  as 
the  train  stopped,  and  considerably  before  it 
backed  up,  and  that  no  trainman  was  in  or 
about  the  caboose  thereafter  until  the  ca- 
boose passed  the  depot,  as  It  was  leaving  that 
station.  He  admits,  of  course,  the  possibility 
of  the  conductor  standing  beside  the  car  or 
getting  on  the  lower  step  without  his  having 
seen  him.  The  deceased  went  down  along 
the  train  on  the  same  side  that  the  conductor 
says  he  was  on,  and  the  conductor  did  not 
see  him  pass  the  caboose,  nor  meet  him  fur- 
ther up.  l"he  conductor  says  that  if  de- 
ceased had  passed  beyond  the  caboose,  he 
would  have  seen  him  on  the  track  or  trestle, 
as  the  view  was  plain  and  open.  The  dis- 
tance from  where  the  deceased  was  last  seen 
at  the  side  of  the  train  to  the  caboose  or  be- 
yond was  too  great  to  be  covered  by  de- 
ceased in  the  short  time  indicated  by  the 
conductor  before  it  backed  up.  Other  wit- 
nesses, including  one  of  defendants'  wit- 
nesses, said  the  train  did  considerable 
switching  before  It  backed  up,  and  one  of 
plalntUTs  witnesses  says  he  ate  a  lunch  dur- 
ing this  interval.  Another  witness  teirtlflcd 
to  seeing  a  young  man  answering  the  de- 
scription of  the  deceased,  though  he  had 
never  seen  deceased  l>efore,  nor  did  he  see 
his  body  after  hla  death,  sitting  on  the  end 
of  a  tie  and  leaning  over  the  rail  at  a  point 
between  the  caboose  and  the  trestle.  He 
said  this  man  was  much  intoxicated  and  he 
caused  him  to  get  up  and  go  down  the  dump 
for  fear  of  his  being  run  over  by  a  train,  but 
that  the  last  he  saw  of  him  he  was  again  go- 
ing back  on  the  railroad.  The  conductor  was 
«vldently  then  gone,  and  says  this  incident 
must  have  happened  after  the  train  had 
backed  up.  It  evidently  was  after  he  had 
left  the  caboose.  The  deceased  had  been 
drinking  considerably  during  the  day,  but  as 
to  the  extent  to  which  his  intoxication  im- 
paired his  ability  to  care  for  himself  varied 
considerably  in  the  opinions  of  the  different 
witnesses.  According  to  his  companions  at 
the  camp,  he  had  been  drinking  beer  only, 
and  had  not  drank  any  for  more  than  two 
hours;  that  deceased  helped  to  take  care  of 
a  team  at  the  camp,  and  walked  around 
about  as  usual.  Under  the  foregoing  evi- 
dence we  think  the  Jury  was  warranted  in 
lindlng  that  the  deceased  had  passed  the  ca- 
boose and  gone  upon  the  trestle  before  the 
train  backed  up,  and  that  no  trainman  was 
then  at  the  rear  end  of  the  train  who  could 
or  did  look  out  for  a  clear  track  or  take 
steps  to  avert  danger. 

[2]  That  deceased  was  killed  by  the 
in  question  admits  of  little  doubt,  and 
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practically  conceded.  When  found,  deceased 
was  lying  on  Ms  back  east  of  the  east  rail, 
and  between  It  and  the  string  of  timbers 
fastened  to  the  ends  of  the  ties,  known  as 
the  guard  rail.  This  was  a  space  of  about 
16  Inches.  His  right  shoulder  was  against 
the  rail,  his  right  arm  cut  off  at  the  Shoul- 
der, and  again  at  the  wrist,  and  these  parts 
were  3  or  4  feet  from  the  body.  A  deep 
wound  or  hole  was  cut  In  the  back  of  the 
head,  and  other  bruises  were  about  the  head 
and  shoulders.  No  other  train  had  passed 
over  this  trestle  from  the  time  this  one  had 
backed  thereon  till  the  Dody  was  found. 

The  defendant  Insists  that  it  was  entitled 
to  a  elear  track  at  this  point,  and  that  It 
owed  deceased  no  duty  whatever,  since  none 
of  the  trainmen  saw  him  In  a  place  of  danger. 
On  this  point  It  is  shown  that  much  switch- 
ing has  to  be  done  at  this  meeting  point  of 
three  railroads,  and  that  this  trestle  is  with- 
in the  designated  yard  and  switch  limits. 
There  were,  however,  no  side  tracks  along 
this  part  of  defendants'  road.  It  was  also 
shown  that  warning  or  "Keep  off"  signals 
were  maintained  at  each  end  of  this  trestle: 
On  the  other  hand.  It  is  alleged  and  shown 
that  this  part  of  defendants'  track  was  much 
in  use,  and  had  been  for  a  long  time  by  pe- 
destrians going  to  and  from  the  station  of 
D^ta.  Many  people  used  it  regularly,  in- 
cluding school  children.  One  witness  esti- 
mated that  25  to  30  people  passed  over  it 
every  day,  and  it  was  especially  used  in  wet 
weather.  So  much  had  it  been  used  as  a 
footpath  that  the  ties  had  been  worn  so  as 
to  show  a  distinct  pathway.  For  a  consid- 
erable number  of  people  tills  was  practically 
the  only  way  to  town,  and  many  others  used 
it  for  greater  convenience.  The  facts,  we 
thlnlE,  are  sufficient  to  warrant  the  finding 
that  defendants'  trainmen  were  bound  to  an- 
ticipate, and  to  look  out  for,  persons  on  the 
track  at  this  point  Murphy  v.  Railroad,  22& 
Mok  86,  76,  84,  128  S.  W.  481;  Abnefeld  v. 
Railroad,  212  Mo.  280,  111  S.  W.  95 ;  Morgan 
V.  Railroad,  159  Mo.  262,  60  S.  W.  195;  Fied- 
ler V.  Hallway,  107  Mo.  645,  18  S.  W.  847; 
Kppstein  V.  Railroad,  197  Mo.  720,  736,  94 
S.  W.  867.  Moreover,  the  defendants'  con- 
ductor said  that  the  rules  of  the  company  re- 
quired that  in  backing  a  train,  as  this  one 
was,  some  employ^  be  at  the  rear  and  on 
the  lookout.  Whether  it  would  have  been 
sufficient  to  discharge  defendants'  full  duty 
In  anticipating  and  looking  out  for  the  safe- 
ty of  persons  who  might  be  on  this  trestle, 
had  the  conductor  stayed  on  the  caboose,  as 
he  says  he  did,  only  till  it  was  entering  up- 
on the  trestle,  from  which  point  he  could 
see  that  the  track  was  apparently  clear,  and 
then  leaving  the  caboose,  is  not  before  us, 
since  the  Jury  was  Justified  in  finding  that 
he  did  not  even  do  this. 

[3}  The  defendants'  main  insistence  is  that 
there  Is  no  proof  whatever  that  the  de- 
ceased was,  at  the  time  and  place  of  his 


death,  in  a  position  of  peril  such  that  be  and 
his  peril  could,  by  the  use  of  due  care,  have 
been  seen  by  those  operating  the  train  in 
thne  to  have  averted  this  accident  It  is  as- 
serted, and  properly  so,  that  in  order  to  in- 
voke the  humanitarian  doctrine,  it  most  be 
proven  that  the  person  in  peril  was  seeable 
by  the  trainmen  while  in  peril,  and  in  time 
to  avert  his  injury  by  the  use  of  the  means 
at  hand.  This  phase  of  thia  case  is  most 
strongly  illustrated  in  Uamilton  v.  Railroad, 
250  Mo.  714,  722,  157  S.  W.  622,  and  White- 
sides  V.  Railroad,  186  Mo.  App.  608,  619,  172 
S.  W.  467.  In  each  of  those  cases  a  person 
was  found  dead  on  or  so  near  the  railroad 
track,  and  with  such  Injuries  as  to  warrant 
a  finding  that  snch  deceased  was. struck  by 
a  train.  In  each  case  it  was  shown  that 
there  was  a  clear  track  for  such  distance  be- 
yond the  point  of  injury  that  the  person 
killed  could,  if  he  was  then  in  the  position 
where  killed,  have  been  seen  in  time  to  have 
averted  the  killing.  The  proof  was  lacking, 
however,  in  those  cases,  that  the  person 
killed  was  in  fact  at  and  in  the  danger  zone 
when  the  train  was  far  enough  away  to  be 
stopped.  la  the  Hamilton  Case,  the  oonrt 
said: 

"In  order  to  bring  the  case  within  the  theory 
of  the  last  clear  chance  doctrine,  it  is  necessary 
that  there  should  be  evidence,  positive  or  infer- 
ential, that  the  deceased  was  upon  the  track,  ly- 
in^,  standing,  or  sitting,  for  a  time  prior  to  the 
injury  sufficiently  long  for  actual  or  constructive 
sight  by  the  persons  in  charge  of  the  train,  and 
when  it  was  at  a  distance  sufficiently  great  t» 
permit  it  to  be  stopped  before  striking  him." 

And  in  the  Whitesldes  Case,  this  appears: 

"It  therefore  reckons  with  the  negligent  or 
other  unfortunate  situation  of  tlie  party  m  peril 
as  remote  in  the  chain  of  causation,  and  treats 
with  the  duty  and  its  breach  on  the  part  of  the 
person  in  charge  of  the  dangerous  instrumental- 
ity as  the  proximate  cause  of  the  injury,  in 
those  cases  where  it  sufScieutly  appears  the  po- 
sition of  peril  was  ascertained  or  ascertainable 
through  due  care  on  the  part  of  those  who  ran 
upon  him,  in  time  to  have  prevented  the  injury 
through  utilizing  the  means  at  command  for  that 
purpose  in  such  a  manner  as  not  to  injure  oth- 
ers. This  being  true,  it  must  appear,  not  only 
that  decedent  was  upon  the  tiatA  in  a  positioin  of 
peril  for  a  sufficient  length  of  time  when  run 
upon,  but  that  he  was  observable  there  by  the 
engineer,  while  exercising  due  care  to  that  end. 
for  a  sufficient  length  of  time  and  at  such  dis- 
tance to  have  enabled  him  to  avert  tlie  injury 
through  prompt  action  with  the  means  at  hand 
for  that  purpose,  and  at  the  same  time  allowing 
for  the  safety  of  thoee  on  the  train." 

In  those  cases  the  difficulty  lay  in  the  fact 
that  all  that  was  proved  was  that  deceased 
was,  at  the  time  he  was  injured,  in  the  posi- 
tion of  peril,  but  there  was  nothing  to  {trove 
how  long  he  had  been  in  that  position.  Al- 
though the  place  where  be  was  injured  was 
visible  for  a  sufficient  distance  to  allow  a 
stop  to  be  made  or  other  precautions  taken, 
yet  there  was  no  proof  that  the  deceased  was 
in  that  place,  and  therefore  seeable  tberet 
long  enough  before  the  actual  injury  to  bave 
been  seen  by  one  looking  at  snch  place.  In 
the  instant  case,  however,  we  think  such 
pioot  is  supplied  by  the  f^^^^JChis  case  di^ 
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/era  In  aeveral  respects  from  the  two  Just 
dted.  In  both  those  cases  the  Injary  oc- 
curred at  ni^ht,  when  the  range  and  clear- 
ness of  vision  was  morei  restricted.  Here  the 
train  was  backing  slowly,  and  the  conductor 
says  it  could  have  been  stopped  by  him  by  ap- 
plying the  air  brake  within  a  few  feet  This 
was  an  open  trestle,  with  nothing  whatever 
to  prevent  the  ,seelng  of  a  man,  or  any  ob- 
ject, at  a  considerable  distance,  whether  be 
be  walking,  standing,  sitting,  or  lying  down. 
What  Is  more  Important  here  is  that  deceas- 
ed was  necessarily  In  peril  from  the  time 
the  train  entered  on  that  trestle  until  it 
struck  blm,  whether  be  was  walking,  stand- 
ing, sitting,  or  lying  down,  and  regardless 
of  what  part  of  the  trestle  be  was  on.  He 
could  iiave  come  onto  the  trestle  nowhere  but 
at  the  north  end,  and,  wherever  he  was  be- 
tween those  points,  and  whatever  dolug,  he 
was  in  peril.  He  was  killed  about  280  feet 
from  where  he  entered  into  the  place  of  per- 
U,  and  while  the  train  was  going  that  dis- 
tance, at  least,  the  deceased  was  seeable,  and 
was  in  a  position  of  danger,  whatever  he  was 
doing  or  wherever  he  was.  The  train  could 
have  been  stopped  in  much  less  distance. 
The  place  where  this  deceased  was  killed, 
and  for  some  distance  on  either  side  there- 
of, was  not  like  the  open  roadbed  In  the 
Hamilton  and  Whltesides  Cases,  where  only 
a  step  or  two  in  space  and  a  moment  of 
time  separated  the  place  of  safety  from  the 
place  of  danger. '  The  conductor  says  that 
the  deceased  was  not  on  the  trestle  when  he 
stepped  ofT  the  caboose  as  it  entered  thereon, 
because  If  he  b&d  been,  be  could  and  would 
have  seen  him.  The  trouble  with  this  is 
that  be  was  there,  for  bow  else  could  he  get 
to  the  place  where  the  train  struck  bim? 
And  that  the  conductor  did  not  see  blm  is 
due  to  the  fact,  as  the  Jury  found,  that  he 
was  not  at  the  caboose  looking,  but  was  up  at 
the  depot.  In  BMck  v.  Railroad,  6  Mo.  App. 
435.  441,  where  no  one  was  on  the  lookout 
at  the  rear  of  a  backing  train,  where  persons 
might  be  expected  on  the  track,  and  the  con- 
tributory negligence  of  the  parents  of  a  mi- 
nor child  killed  thereby  was  pleaded,  the 
court  said: 

"It  is  immaterial,  so  far  as  the  duty  of  a 
railway  company  to  adopt  precautions  demanded 
by  ordinary  prudence  is  concerned,  how  the  per- 
sons come  there.  The  well-settled  rule  as  to 
contributory  negllKcnee  is  that  though  the  plain- 
tiff has  been  guilty  of  netrliKence,  and  though 
«nch  neKliKence  may  have  contributed  to  the  in- 
jury, yet  if,  by  the  exercise  of  ordinary  care, 
the  defendant  could  have  avoided  the  result,  the 
plaintiff's  n^Iiicenoe  is  immaterial.  This  doc- 
trine rests  upon  the  basis  that  he  whose  act  is 
the  efficient  cause  of  the  injury  should  be  held 
liable,  and '  that,  even  as  at^ainst  wrongdoers, 
ordinary  care  is  a  primary  duty." 

[4]  Under  these  facts,  It  is  apparent  that  It 
would  make  little  difference,  so  far  as  de- 
fendants' duty  to  him  Is  concerned,  whether 
deceased  was  drunk  or  sober,  walking  up- 
right or  with  weaving  tread,  or,  as  Is  prob- 
able, was  sitting  or  lying  down  in  a  drunken 


stupor.  Murphy  v.  Railroad.  228  Ma  (56,  82, 
128  S.  W.  481;  Bunyan  v.  Railroad,  127  Mo. 
12,  29  S.  W.  842;  Rlggs  v.'  Railroad,  120  Mo. 
App.  335,  9e  S.  W.  707;  Werner  v.  Railway, 
81  Mo.  368.  As  said  in  the  Murphy  Case, 
supra: 

"For  us  to  hold  there  is  no  duty  on  railroad 
companies  to  look  for  any  persons  except  for 
those  walkiuK  upright  upon  the  track,  at  places 
where  there  is  a  duty  to  *  •  •  see,  would  be 
Btumblingly  narrow  and  sour  exposition." 

[5]  The  plaintiff's  principal  Instruction,  the 
only  one  given  as  to  the  amount  of  dam- 
ages recoverable,  merely  states  that  if  the 
Jury  found  the  facts  warranting  a  recovery, 
to  "find  a  verdict  for  plaintiff  in  a  sum  not 
less  than  |2,000  nor  more  than  $10,000." 
The  court  refused  to  instruct  on  defendants' 
behalf  "If  you  find  the  issues  for  plaintiff, 
you  cannot  assess  her  damages  at  more  than 
the  sum  of  ?2,000."  The  evidence  showed 
that  deceased  was  27  years  of  age,  in  good 
health,  a  farmer,  and  leaving  a  wife,  plain- 
tiff, and  three  children.  These  facts  war- 
ranted a  recovery  for  the  amount  of  the  ver- 
dict, ?5,000. 

[8]  Had  either  party  desired  a  more  spe- 
cific instruction  as  to  what  should  be  taken 
into  consideration  in  determining  the  amount 
of  the  verdict,  such  as  we  held  to  be  proper 
in  the  case  of  Foster  v.  West,  184  S.  W.  165 
(not  yet  officially  reported),  the  same  should 
have  been  requested.  That  case  and  others 
there  dted  are  authority  for  refusing  the  in- 
struction  asked  by   defendants. 

Finding  no  material  error  In  the  trial  of 
this  case,  the  Judgment  Is  affirmed. 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 

On  Motion  for  Rehearing. 

FARRINGTON,  J.  Since  the  flUng  of  a 
motion  for  rehearing-  by  the  appellants  I 
have  become  convinced  that  the  Judgment  in 
this  case  should  not  be  affirmed,  and  that 
the  opinion  heretofore  rendered  is  in  con- 
flict with  decisions  of  the  Supreme  Court 
and  the  St.  Louis  and  Kansas  City  Courts 
of  Appeals.  That  opinion  contains  a  state- 
ment which  I  do  not  think  the  record  wUI 
bear  out,  which  statement  is  as  follows: 

"Aecordinst  to  plaintiff's  evidence,  the  deceased 
shortly  left  this  camp,  going  to  the  railroad  and 
then  south  toward  the  trestle  along  the  east  side 
of  the  train  while  it  was  standing  on  the  tracic 
opposite  the  camp,  intending  to  crOM  over  the 
trestle  and  vitit  a  friend  who  lived  $omeu>here 
beyond." 

That  portion  of  the  above  excerpt  from  the 
statement  of  facts  which  I  have  italicized  Is 
the  part  that  I  think  is  not  warranted  by 
the  record.  The  only  evidence  in  the  record 
bearing  on  the  question  as  to  where  Starks 
was  going  Is  found  in  the  t^tlmony  of 
James  Willis,  as  follows: 

"When  he  left  the  camp  the  train  was  stand- 
ing on  the  track  and  something  like  lOO  feet 
from  where  the  camp  was.  When  he  got  to  the 
train  he  went  down  the  railroad  track  by  die 
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train.  He  told  me  that  morninK  that  he  was 
going  to  a  neighbor's  that  lived  on  the  railroad 
down  there;  be  laid  be  was  goinK  to  go  down 
there  to  see  them,  and  that  he  had  met  them 
somewhere,  and  he  was  going  back  to  see  them, 
and  I  supposed  that  that  was  where  he  was  go- 
ing. When  he  left  us  I  never  noticed  him  very 
Car  down  the  traclc,  and  never  paid  any  atten- 
tion to  his  reeling.  I  saw  him  going  down  the 
^e  of  the  track,  and  he  walked  oS  20  or  30 
steps  down  there,  and  I  never  paid  any  more  at- 
tention to  him.  He  was  going  down  by  the  side 
of  the  train.  The  next  time  I  saw  him  was  on 
the  stretcher  at  the  depot." 

The  evidence  of  all  the  witnesses  shows 
that  Starks  left  the  camp,  where  he  had 
assisted  his  father  in  unhitching  the  teuin, 
and  started  toward  the  defendants'  railroad 
track,  and  that  when  he  reached  the  track 
he  started  down  toward  the  rear  of  the  train 
and  was  seen  to  walk  for  only  a  short  dis- 
tance In  that  direction  by  any  of  the  wit- 
nesses, other  cars  obstructing  the  view.  We 
nest  bear  of  him  through  plaintiffs  witness 
who  swore  that  while  the  caboose  of  the 
freight  train  was  standing  some  300  feet 
north  and  east  of  the  trestle,  he  saw  a  young 
man  answering  the  description  of  Starks, 
sitting  on  the  railroad  ties,  with  his  arm  and 
head  resting  on  the  rail  at  a  point  about  two 
rail  lengths  back  of  the  standing  caboose. 
This  witness'  aroused  him,  called  atteatioo 
to  the  danger,  end  got  him  ofC  the  track  and 
down  the  railroad  embankment  and  left  him. 
The  witness  says  that  the  man  then  started 
staggering  back  up  the  embankment  toward 
the  trade  No  more  la  beard  of  Starks  until 
several  hours  after  this,  when  his  dead  body 
is  found  on  the  far  side  of  the  trestle  from 
where  he  was  la^t  seen,  which,  under  the 
evidence,  was  some  600  feet  from  where  he 
bad  been  found  sitting  on  the  ties  with  his 
arm  and  head  on  the  rail. 

Under  the  evidence  It  is  clearly  and  rea- 
sonably inferable  that  Starks  started  down 
the  side  of  defendants'  track  toward  the  ca- 
boose; that  the  man  sitting  or  lying  on  the 
track  about  two  rails  length  from  the  stand- 
ing caboose  was  Starks-;  that  be  was  killed 
by  a  collision  with  a  railroad  train  on  the 
trestle;  and  that  it  was  the  freight  train 
along  which  he  had  walked,  between  6  and 
7  o'clock  in  the  evening,  that  struck  and 
killed  him.  All  the  witnesses  for  plaiutlff 
agree  that  defendants'  train  stopped  for 
some  little  time,  switching  and  backing  the 
cars  at  this  station,  and  that  it  bad  pulled 
in  and  slopped  for  some  time  before  Starks 
was  seen  leaving  the  camp  and  going  to- 
ward the  train.  He  was  never  seen  by  any 
witness  walking  on  the  railroad  track.  After 
he  was  aroused  and  gotten  ott  the  track  by 
the  witness  who  found  him  there,  he  was 
never  seen  going  toward  the  trestle  by  any  of 
the  witnesses.  He  may  have  walked  out  on 
the  trestle  before  the  train  backed,  but  there 
U  not  a  scintilla  of  evidence  in  the  record 
that  he  did  so  other  tlinn  that  bis  body  was 
found  on  the  trestle  several  hours  afterward. 
He  may  have  caught  the  train  as  it  was 


backing  and  attempted  to  ride,   and  thns 
reached  the  point  on  the  trestle  where  his 
body  was  foimd,  but  there  is  no  testimony 
in  the  record  to  sustain  this  conjecture.    To    I 
make  my  position  clear,  it  is  purely  con-    | 
Jectural  under  this  record  to  say  that  Starks 
walked  on  the  trestle  to  the  point  where  his     | 
dead  body  was  found,  or  to  say  that  he  rode 
there.  , 

The  whole  theory  of  the  plaintiff's  case  is  I 
that  there  should  be  a  recovery  on  the  ha- 
manitarian  doctrine.  Plaintiff  has  shown  | 
with  reasonable  certainty  that  It  was  the 
defendants'  freight  train  which  was  stand- 
ing at  Delta  between  6  and  7  o'clock  In  the 
evening  that  struck  and  killed  Starks.  T^hls. 
however,  is  an  inference  to  be  drawn  from 
tlie  circumstances  of  the  case  rather  than 
direct  evidence  of  the  fact  Plaintiff,  In  or- 
der to  recover  under  the  humanitarian  doc- 
trine, must  also  establish  that  Starks  was 
on  the  trestle  at  or  near  the  place  where  he 
was  killed  for  a  sufficient  length  of  time 
that,  had  a  proper  lookout  been  stationed 
on  the  rear  of  the  train  as  it  backed,  he 
would  and  should  have  been  seen,  and  the 
train  stopped  in  time  to  save  his  life;  and 
it  Is  on  this  proposition  that  I  think  there  Ij; 
an  utter,  dearth  of  evidence  on  which  to  base 
a  finding  that  could  be  said  to  have  any 
foundation  whatever.  If  Starks  did  walk 
on  the  trestle  to  the  point  of  the  collision, 
then  I  agree  with  the  opinion  heretofore  ren- 
dered that  he  was  at  all  times  in  peril  where  | 
it  wtt.%1  the  duty  of  the  defendants  to  see  and 
save  him ;  but  where  I  differ  with  that  opin- 
ion Is  that  there  Is  no  evidence  on  which  it 
can  be  legitimately  found  that  Starks  was 
ever  at  any  time  walking  on  this  trestle,  and 
this  leads  me  to  now  dissent  from  the  fol- 
lowing sentence  in  the  opinion: 

"Under  the  foregoing  evidence  we  think  the 
jury  was  warranted  in  finding  that  the  deoe.isM 
had  passed  the  caboose  and  gone  upon  the  trestle 
before  the  train  backed  up,  and  that  no  trainman 
was  then  at  the  rear  end  of  the  train  who  could 
or  did  look  out  for  a  clear  track  or  take  steps 
to  avert  danger." 

To  80  reason  seems  to  me  to  base  the  find- 
ing, first,  on  an  Inference  (and  it  is  wboll.v 
Inferential)  that  Starks  was  killed  where  he 
was  found  by  defendants'  freight  train,  and 
then,  having  established  that  fact  by  an  in- 
ference, to  further  Infer  from  that  that  he 
was  walking  on  the  trestle.  This  is  basing 
an  inference  on  an  Inference,  wlilch,  as  I  con- 
strue the  decisions  In  this  state,  Is'  not  per- 
missible. The  only  theory  for  a  recovery 
advanced  here  Is  on  a  finding  that  Starks 
was  walking  on  the  trestle.  1  find  no  evi- 
dence in  the  record  to  Justify  a  conclusion 
that  be  was  walking  on  the  trestle  any  more 
than  to  Ju.stify  a  conclusion  that  he  caught 
the  train  as  It  backed,  after  he  staggered  up 
the  embankment  toward  the  track,  and  rode 
to  the  point  on  the  trestle  where  his  dead 
body  was  found. 

Therefore,  the  opinion  heretofore  render^-d-vQl^ 
in  my  judgment  is  in  conflict  with  the  rulW^  1^^ 
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annoanced  In  Warner  t.  Railroad,  178  Mo. 
125,  loc  dt  134,  77  8.  W.  67,  and  with  the 
principle  declared  In  Smart  v.  Kansas  City, 
91  Mo.  App.  586,  loc.  cit  593.  and  SmlUle  v. 
St  Bernard  Dollar  Store,  47  Mo.  App.  loc. 
clt  406;  and  that  It  is  also  In  conflict  with 
Hamilton  t.  RnUway  Ck).,  250  Mo.  714,  157 
S.  W.  622,  and  Whitesides  v.  Railroad,  186 
Mo.  App.  608,  172  S.  W.  467,  in  that  to  make 
the  defendants  liable  the  finding  that  Starks 
was  walking  on  the  trestle  as  the  freight 
train  was  backing  Is  basing  an  inference  on 
an  inference.  The  failure  to  make  a  llabil- 
ttj-  in  the  cases  of  Uamilton  r.  Railway  Co. 
and  Whitesides  T.  RaUroad,  supra,  and  in 
AVilkerson  v.  RaUroad,  140  Mo.  App.  306, 
124  S.  W.  543,  was  because  of  the  absence  of 
evidence  showing  when  the  injured  person 
got  into  the  danger  zone ;  and  it  seems  to 
me  that  in  our  case  it  is  just  as  Important 
to  sustain  a  verdict  in  plaintiff's  favor,  that 
the  evidence  be  not  speculative  or  conjecr 
tural  as  to  how  Starks  got  to  the  place  on 
the  trestle  where  his  dead  body  was  found. 
The  reasoning  In  the  cases  last  above  refer- 
red to,  on  the  failure  to  show  when,  seems  to 
me  to  be  pertinent  to  the  question  before  tis. 
I  am  in  favor  of  granting  a  rehearing,  and, 
if  this  be  denied,  ask  that  the  case  be  certl- 
tied  to  the  Supreme  Court,  for  the  reason 
that  I  deem  the  opinion  rendered  In  conflict 
with  the  cases  herein  cited. 

Order  of  Transfer. 

PEK  CURIAM.  An  order  having  this  day 
been  entered  overruling  appellants'  motion 
for  a  rehearing,  pursuant  to  the  request  of 
FARRINGTON,  J.,  in  a  separate  opinion 
filed,  wherein  he  deems  the  controlling  opin- 
ion in  conflict  with  certain  enumerated  de- 
cisions- of  the  Supreme  Court  and  St.  Louis 
and  Kansas  City  Courts  of  Appeals,  this 
cause  Is  certified  to  the  Supreme  Court  for 
final  determination,  under  the  provisions  of 
section  6  of  the  amendment  of  1884  to  ar- 
ticle 6  of  the  Constitution. 
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(St  Louis  Court  of  Appeals. 
July  6,  1916.) 

1.  Pleadiho   <S=»96— BtjuiTABLB  DBraNSis— 
Requirkments. 

An  equitable  defense  in  the  answer  must 
satisfy  all  tlie  requirements  of  a  good  bill  in 
equity. 

[E2d.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  195;  Dec.  Dig.  <S=>06.] 

2.  OaNCUXATIOII  or  iKSTRmURTS  «=»35(1)— 
Pasties. 

All  parties  to  a  written  Instrument,  which 
one  party  seeks  to  have  canceled,  are  necessary 
parties  to  the  suit  either  as  plaintiffs  or  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  $  55;  Dec.  Dig.  €=> 
35(1).) 


8.  Cascellaxiow  of-  Instbitiixkib  <S=»24(1)— 

Duties  ot  Plaintiff. 

One  who  seeks  cancellation  of  an  instru- 
m«tt  must  tender  back  what  he  received  un< 
der  it,  or  offer  to  do  so. 

lEid.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  i  33 ;  Dec.  Dig.  4=9 
24(1).] 

4.  CoNTBACTS   «=>270(2)— Rescission— Lach- 
es. 

Where  a  party  claiming  fraud  in  his  con- 
tract waited  over  two  years  after  discovery  of 
the  alleged  fraud,  without  effort  at  rescission, 
the  delay  was  unwarrantable,  and  he  could  not 
have  the  contract  canceled. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1189;  Dec.  Dig.  <3=9270(2).] 

Appeal  from  St.  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 
"Not  to  be  oflldally  published." 
Action  by  Emma  A.  Davidson  against  Ed- 
ward M.  Gould.  Judgment  for  plaintiff,  on 
defendant's  refusal  to  plead  further  after 
demurrer  to  the  answer  was  sustained,  and 
defendant  appeals.    Afiirmed. 

Joseph  Dickson,  Jr.,  of  St.  Louis,  for  appel- 
lant. Loren  H.  Knox,  of  Chicago,  111.,  and 
Taylor  &  CbasnofF,  of  St  Louis,  for  respond- 
ent. 

REYNOLDS,  P.  J.  Plalntllt,  Emma  A, 
Davidson,  respondent  here,  instituted  her  ac- 
tion on  June  17th,  1912,  on  two  promissory 
notes  executed  by  defendant  to  her.  The  peti- 
tion is  in  two  counts,  the  first  on  a  note  for 
$1,000,  dated  June  1st,  1909,  payable  May  1st, 
1911,  the  second  of  like  date,  payable -May 
1st,  also  for  the  sum  of  $1,000,  each  note 
bearing  Interest  at  the  rate  of  6  per  cent,  per 
annum,  interest  to  be  compounded  &eml-an- 
nually.  Averring  that  the  notes  were  past 
due  and  unpaid.  Judgment  is  asked  for  the 
amount  of  each. 

The  amended  answer,  filed  October  31st, 
1013,  admits  the  execution  of  the  notes  and 
that  they  had  long  since  matured  and  that  no 
part  thereof  has  been  paid,  but  denies  that 
anything  is  due  plaintiff  on  either  of  them. 
As  a  further  defense  it  Is  averred  that  one 
David  B.  Gould  died  October  21st,  1001,  leav- 
ing surviving  him  his  widow,  now  Emma  A. 
Davidson,  plaintiff  below,  and  her  three  chil- 
dren, namely,  the  defendant  Edward  M.,  and 
a  daughter  Grace,  now  Mrs.  Grady,  smd  a 
daughter  Emma,  now  Mrs.  Black,  all  of  whom 
he  named  as  legatees  In  his  last  will,  wuioh 
was  duly  probated  on  October  29tb,  1901. 
It  Is  further  averred  that  by  the  terms  of 
this  win  David  B.  Gould  gave  to  his  wife 
Emma  a  life  Interest  "In  and  to  the  Cottage 
property  in  lots  3  to  8  Inclusive,  in  block  5 
of  Gould  &  Ewlng's  subdivision  In  Clearwa- 
ter, Fla.,  in  all  of  his  real  estate  In  Tampa, 
Fla.,  In  279  shares  of  the  capital  stock  of 
the  Gould  Building  Company  and  In  one- 
quarter  of  the  residue  of  his  estate,  with  the 
provision  that  at  her  remarriage  the  afore- 
said property  should  vest  In  his  children  In 
equal  shares."    It  Is  then  charged  that  be- 
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fore  Jnly  24tb,  1903,  and  at  a  date  tinknown 
to  defeadant,  plaintiff  was  secretly  married 
to  one  Davidson  and  from  the  time  of  her 
marriage  she  bad  never  disclosed  to  defend- 
ant when  and  where  this  marriage  took 
place,  defendant  averring  that  he  was  kept 
in  ignorance  by  plaintiff  that  the  marriage 
had  taken  place  before  July  24th,  1903,  un- 
til on  or  about  May  Ist,  1911,  when  he  was 
informed  of  that  fact  by  others.  It  is  fur- 
ther averred  that  on  July  24th,  1903,  plain- 
tiff "not  then  known  by  this  defendant  to  be 
the  wife  of  James  Z.  Davidson,  and  wilfully 
audi  purposely  concealing  her  remarriage 
from  him,  and  wilfully  and  fraudulently  rep- 
resenting to  him  that  she  was  still  rightfully 
possessed  of  a  life  interest  in  the  estate  of 
her  late  husband,  David  B.  Oould,  induced 
the  defendant  and  his  two  sisters  to  enter 
into  .a  contract,  in  writing,  for  the  division 
and  distribution  <rf  the  estate  of  David  B. 
Gould,  by  the  terms  whereof  her  children, 
believing  her  to  be  still  the  widow  of  their 
father  and  unmarried,  consented  and  agreed 
that  she  should  take  from  said  estate  for 
her  absolute  property,  in  lieu  of  the  life 
estate  granted  to  her  by  the  will  of  her  for- 
mer husband,  •  •  •  certain  real  estate 
known  as  the  Cottage  property  in  Clearwa- 
ter, Fla.,  106  shares  of  the  capital  stock  of 
the  Gould  Directory  Company,  and  two  notes 
of  Edward  M.  Gould  (the  defendant),  each  in 
the  sum  of  $1,166,  certain  of  the  rents  of  the 
Tampa,  Fla.,  real  estate,  and  a  child's  part, 
being  a  one-fourth  interest,  in  the  residue 
of  the  estate." 

It  is  further  averred  that  on  June  1st, 
1909,  plaintiff  "still  wilfully  and  fraudulent 
concealing  from  the  defendant  that  she  had 

remarried,    on,   to-wit,    the  day    of 

-,  10 — ,  prior  to  the  execution  of  the 


aforesaid  agreement  of  July  24th,  1903,  and 
the  defendant,  being  In  Ignorance  of  ber  Isaid 
remarriage.  Induced  defendant  to  buy  the 
106  shares  of  the  capital  stock  of  the  Gould 
Directory  Company  received  by  her  under 
and  by  virtue  of  the  agreement  last  afore- 
said, and  to  give  In  payment  therefor  his  one- 
fourth  Interest  In  certain  real  estate  (not  the 
(Jottage  property)  in  Clearwater,  Fla.,  and 
his  three  promissory  notes,  all  payable  to 
plaintiff  and  all  dated  June  Ist,  1909,"  one 
of  them  in  the  sum  of  $2,000,  payable  May 
1st,  1910,  the  other  two,  the  notes  here  in 
suit,  for  $1,000  each. 

It  Is  further  averred  In  this  answer  that 
defendant  was  Induced  to  enter  into  the 
agreements  of  July  24th,  1903,  and  June  1st, 
1909,  to  make  and  execute  the  conveyances  to 
plaintiff  therein  set  forth  and  to  execute  and 
deliver  to  plaintiff  the  notes  described  in  the 
petition,  "by  the  wilful  concealment  by  plain- 
tiff that  she  had  forfeited  her  life  estate  in 
and  to  the  estate  of  ber  late  husband,  David 
B.  Gould,  by  her  remarriage  before  the  ex- 
ecution of  the  agreement  made  and  entered 
into  the  24th  day  of  July,  1903;  that  ohe  was 
never  the  lawful  owner  of  the  106  shares  of 


the  capital  stock  of  the  Gould  Directory 
Company,  and  that  the  notes  of  defendant" 
(including  the  notes  set  forth  in  the  first 
and  second  counts  of  the  petition)  "were 
executed  by  him  without  valid  consIderaUon 
and  are  not  binding  upon  him." 

Judgment  is  prayed  by  defendant  upon  the 
notes  sued  upon  with  his  costs  and  for  a 
decree  cancelling  the  agreements  of  July 
24th,  1903,  and  June  1st,  1909,  the  cancella- 
tion and  surrender  of  the  three  notes  given 
by  defendant  to  plaintiff  and  the  reconvey- 
ance to  him  of  the  one-fourth  interest  in 
the  certain  real  estate,  "(not  the  Cottage 
property)  in  Clearwater,  Fla.,  conveyed  by 
defendant  to  plaintiff  under  date  of  June  1st, 
1909,  and  for  such  other  and  further  relief 
as  to  this  court  seems  meet  and  }ust." 

A  demurrer  was  Interposed  to  this  answer 
which  was  sustained,  and  defendant  declin- 
ing to  plead  further,  Judgment  was  rendered 
against  him  for  the  amount  of  the  two  notes 
and  interest  and  costs,  from  which  be  has  ap- 
pealed. 

The  assignment  of  error  is  to  the  action  of 
the  trial  court  in  sustaining  the  demurrer  to 
the  amended  answer. 

Our  conclusion,  on  oonslderatloa.  of  this 
answer  is,  that  the  demurrer  was  properly 
sustained. 

[1]  It  Is  a  well-settled  rale  of  pleading  in 
our  state  that  an  equitable  defense  attempt- 
ed to  be  set  up  by  answer  must  satisfy  all 
tte  requirements  of  a  good  bill  in  equity. 
So  our  Supreme  Court  held  In  Nichols  v. 
Stevens,  123  Mo.  96,  loc.  dt  117,  25  S.  W. 
578,  27  S.  W.  613,  45  Am.  St  Rep.  514,  and 
again  In  Barber  Asphalt  Paving  Co.  v.  Field, 
188  Mo.  182,  loc.  cit  205,  86  S.  W.  860. 
Tested  by  this  rule  there  are  several  essen- 
tials lacking  in  the  averments  of  this  answer. 

[2]  In  the  first  place,  it  Is  manifest,  on  the 
face  of  it,  that  the  contract  alleged  to  have 
been  entered  into  in  1903,  and  which  Is 
.sought  to  be  attacked  here,  was  between 
plaintiff,  as  widow,  and  the  defendant  and 
the  two  sisters  of  defendant,  the  latter  three 
being  the  only  children  and  heirs  of  David  B. 
Gould  and  of  his  vrife  Emma  A.  Gould,  now 
Emma  A.  DarldBon,  plaintiff  here.  The  two 
sisters  are  not  parties  plaintiff  or  defendant 
Certainly  they  are  necessary  parties  to  se- 
cure a  cancellation  of  the  agreement  of  1903. 

[S]  Furthermore,  one  who  seeks  equity 
must  do  or  offer  to  do  equity.  Defendant 
here  does  not  do  either;  that  la,  be  neither 
tenders  back  what  be  has  received  from  his 
mother  as  a  result  of  the  agreement  of  1903, 
nor  does  he  offer  to  return  any  of  It  Beyond 
all  douM,  according  to  plaintUTs  own  plead- 
ing, the  legal  title  to  the  shares  of  stock 
which  defendant  bought  of  her  was  then  la 
her. 

[4]  The  defense  attempted  to  be  set  up  In 
the  answer  Is  unavailable  for  another  rea- 
son. In  effect,  it  is  an  attempt  to  rescind  and 
attack  collaterally  the  agreement  of  July^ 
24th,  1903.    According  to  the  defendant's  ow^ 
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aTerment,  he  discovered  tbe  fact  of  Oie  re- 
marriage of  his  mother  on  or  about  May  lat, 
1911.  He  made  no  effort  at  rescission,  ao  far 
as  appears  from  anything  In  his  answer,  an- 
tll  he  filed  that  answer  <m  October  31st,  1913. 
That  was  an  unwarrantable  delay.  In  Man- 
ley  V.  Orescent  Novelty  Mfg.  Co.,  103  Mo. 
App.  135,  77  S.  W.  48»,  our  court  held  that 
while  the  right  of  rescission  of  a  sale  of  per- 
sonalty made  upon  express  warranty  Is  firm- 
ly established  in  this  state,  the  enforcement 
of  it,  however,  is  conditioned  upon  its  ex- 
ercise seasonably  and  the  restoration  of  the 
opposite  i>arty  to  statu  quo  by  surrender  of 
all  obtained  by  the  vendee  under  the  contract, 
and  it  is  said  in  that  case  (103  Ma  App.  loc. 
dt  140,  77  S.  W.  489): 

"The  established  rule  deduced  from  the  many 
decisions  upon  the  subject  is,  that  what  will  be 
a  reasonable  time  is  usually  a  question  of  fact 
for  the  jury,  and  not  a  question  of  law  for  the 
court;  where  fair-minded  men  may  reasonably 
differ  in  opinion  upon  the  question,  whether 
the  vendee  had  exercised  his  right  of  rescisaion 
and  made  return  of  the  personalty  sold  with 
reasonable  promptness,  the  issue  is  one  of  fact 
for  the  jury,  but  where  the  period  of  time,  suf- 
fered to  elapse  between  the  delivery  and  the  ef- 
fort to  rescind,  is  so  long  that  no  such  ques- 
tion can  arise,  the  issue  is  not  one  of  fact  for 
the  determination  of  the  jury,  but  it  becomes 
the  duty  of  the  court  to  pronounce  tbe  delay 
nnreasonable  as  a  matter  of  law.  In  other 
words,  the  time  may  be  so  short  tiiat  the  court 
may  declare  it  reasonable  or  so  long  that  the 
court  may  declare  it  nnreasonable." 

In  that  case  the  time  was  held  to  be  unrea- 
sonable, although  the  delay  in  rescission  was 
but  five  months. 

In  Sterling  Silver  Mfg.  Co.  v.  Worrell,  172 
Mo.  App.  90,  154  S.  W.  866,  there  was  a  de- 
lay in  attempted  rescission  of  not  quite  two 
months,  and  we  held,  as  a  matter  of  law, 
that  it  was  an  unreasonable  delay. 

Here  tbe  delay  is  over  two  and  a  half  years 
after  the  defendant,  according  to  his  own 
arerments,  learned  of  his  alleged  ground  for 
rescission. 

On  these  several  grounds  we  think  that  the 
acti<m  of  tbe  trial  court  in  sustaining  the  de- 
nmrrer  to  the  amended  answer  was  correct 
Its  Judgment  is  afilrmed. 

NOKTONI  and  ALLEN,  JJ.,  concur. 


TOBERMAN,  MACKET  &  CO.  v.  GIDLBT. 

(No.  14361.) 
(St.  Louis  C!onrt  of  Appeals.    Missouri.    July 

6,  1916.) 
1.  Affkal  aitd  Ebbob  «=i1002  —  Tebdiot  — 

COWTUCTINO  EvinSNCE. 

The  Court  of  Appeals  cannot  reverse  on  the 
gronnd  that  the  verdict  was  against  the  weight 
of  the  evidence,  in  that  the  jury  accepted  the 
negative  testimony  of  the  defendant  against  all 
the  positive  testimony  of  tbe  plaintiff,  since  the 
weight  of  the  evidence  was  for  tbe  determination 
of  the  jnry, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EiTor.  Cent  Kg.  |{  3936-3937;   Dec.  Dig. 
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2.  AffejlI,  and  Bbbob  «=>e71(6)  —  AssioN- 
KBNTS  OF  Ebbo»— Admission  of  Evidence- 
Deposition. 

An  exception  that  a  deposition  did  not  show 
that  it  had  been  taken  before  an  authenticated 
notary  public,  that  no  seal  of  the  notary  appear- 
ed, and  that  there  was  no  statement  as  required 
by  law  as  to  when  his  notary's  commission  ex- 
pired, could  not  be  sustained,  where  the  caption 
and  certificate  attached  to  the  deposition  were 
not  brought  to  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appral  and 
Error,  Cent  Dig.  §  2871;  Dec.  Dig.  iS=>G71(5).] 

3.  Evidence  «=83(5)— Pbesumptionb— Oiti- 
OIAL  Action— Deposition. 

Where  the  certificate  of  a  notary  attached 
to  a  deposition  does  not  appear  in  the  record, 
the  presumption  arises  that  it  met  all  the  re- 
quirements of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  105;  Dec.  Dig.  ■SsjSSCS).] 

4.  SAua  «=>364(1)  — Action  fob  Price  — In- 

STBUCTIONS. 

In  an  action  for  a  balance  due  on  a  car  of 
feed  consigned  to  the  defendant,  an  instruction 
for  defendant  that  if  plaintiff  consigned  the  car, 
and  failed  to  furnish  defendant  with  an  invoice 
of  bis  individual  order,  and  that  he  did  not  know 
and  had  ^o  means  of  knowing  the  amount  in  tbe 
car,  and  that  he  distributed  what  was  in  tbe 
car  according  to  the  invoices  received  by  bim, 
and  took  the  remainder  as  his  own,  and  delivered 
all  of  it,  and  paid  for  it  as  charged,  he  was  not 
liable,  was  not  reversible  error. 

[EU.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S8  1065,  1069.  1076;  Dec.  Dig.  <8=»364(1).] 

Appeal  from  Circuit  Court  St  Francois 
County. 

"Not  to  be  officially  published." 

Action  by  Toberman,  Mackey  &  Co.  against 
A.  Oidley.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Pipkin  &  Story,  of  Farmington,  for  appel- 
lant J.  H.  Malugen,  of  Bonne  Terre,  for  re- 
spondent 

REYNOLDS,  P.  J.  This  action  was  com- 
menced before  a  Justice  of  the  peace  on  an 
account  by  which  the  sum  of  $159.86  appears 
to  have  been  claimed,  but  after  the  institu- 
tion of  the  action,  and  by  an  amended  peti- 
tion, apparently  filed  in  the  circuit  court,  a 
credit  of  $138.62  was  given,  leaving  a  balance 
of  $21.84  claimed  to  be  due,  for  which  judg- 
ment was  prayed.  The  case  apparently  was 
appealed  from  the  justice  to  the  circuit  court, 
by  whom  does  not  appear,  and  there,  on  a 
trial  before  tbe  court  and  Jury,  resulted  in 
a  verdict  in  favor  of  defendant  Judgment 
followed,  from  which  plaintiff  has  appealed, 
interposing  a  motion,  for  new  trial  and  ex- 
cepting to  it  being  overruled. 

[1]  A  point  made  for  reversal,  is  that  the 
verdict  is  against  the  weight  of  the  evidence, 
it  being  contended  that  the  Jury  had  accept- 
ed the  testimony  of  defendant  himself,  which 
it  is  claimed  Is  negative,  against  all  the  posi- 
tive testimony  introduced  by  plaintiff.  This 
was  for  the  determination  of  the  Jury  and 
we  cannot  interfere  on  that  ground. 

It  is  further  contended  that  the  court 
erred  in  admitting  the  testimony  of  a  wit- 
ness, which,  It  Is  claimed,  was 
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say.  Beading  that  aud  the  objections  made 
to  It,  we  do  not  tbivk  the  testimony  was 
hearsay.  The  court  conuoltted  no  error  in 
overruling  the  objection. 

[2]  It  is  also  contended  that  the  court 
erred  in  excluding  the  deposition  of  one  Clark. 
It  appears  that  on  objections  made  by  coun- 
sel for  defendant  that  the  deposition  did  not 
show  that  it  had  been  taken  before  an  au- 
thenticated notary  public;  that  no  seal  of  the 
notary  appears;  that  there  is  no  statemrait, 
as  required  by  law,  as  to  when  his  commis- 
sion as  a  notary  expires,  the  court  excluded 
it  We  cannot  sustain  this  assignment,  for 
the  reason  that  the  caption  and  certificates 
that  were  evidently  attached  to  the  deposi- 
tion are  not  brought  before  us. 

[3]  In  Sullivan  v.  Missouri  Pacific  Ry.  Co., 
9T  Mo.  113,  loc.  dt.  121,  and  following,  10 
8.  W.  862,  our  Supreme  Court  held  that  the 
certificate  of  the  officer  taking  the  deposition 
not  being  preserved  in  the  record  before  it, 
the  appellate  court  must  indulge  in  the  pre- 
sumption that  the  certificate  met  the  require- 
ments of  the  statute.  So  we  held  in  Klages 
V.  Mueller,  186  Mo.  App.  540,  loc.  clt.  543, 
544,  149  S.  W.  327.  From  this  record  before 
us  it  is  impossible  for  us  to  tell  on  what 
kind  of  a  certificate  the  learned  trial  judge 
acted.  The  presumption  is  always  In  favor 
of  rlg^t  action. 

[4]  Complaint  is  made  of  an  Instruction 
given  at  the  instance  of  defendant  The  In- 
BtrucUon  complained  of  told  the  jury  that  If 
they  fotmd  and  believed  from  the  evidence 
that  plaintiff  consigned  to  defendant  the  car 
of  feed  in  evidence,  and  that  it  failed  and 
neglected  to  furnish  defendant  with  an  in- 
voice of  his  individual  order,  and  that  he  did 
not  know  and  had  no  means  of  knowing  the 
amount  In  the  car,  and  that  defendant  dis- 
tributed what  was  in  the  car  according  to 
the  invoices  received  by  him,  and  took  the 
remainder  of  feed  in  the  car  as  his  own,  and 
delivered  all  of  it  and  paid  for  it  as  charged, 
their  verdict  sbouid  be  for  defendant  This 
instruction  is  not  very  artificially  drawn,  but 
we  see  no  reversible  error  In  it  as  it  was 
warranted  by  the  evidence. 

The  judgment  of  the  circuit  court  ia  af- 
firmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


GILBERT  V.  HILLI.AlBD.    (No.  14326.) 

(St  Louis  Coart  of  Appeals.     Missouri.     May 

2,  1916.     On  Motion  to  Modify  Judgment, 

July  14,  1916.) 

1.  Tbial  <©=»253(4)  —  Instsuctionb  —  Plgad- 

iNo  SpEcinrc  Acts. 

Where  tiie  servant's  petition  counts  upon 
specliic  acts  of  negligence  on  the  part  of  tbe 
master,  it  is  essential  tbat  an  instruction  pur- 
porting to  cover  the  entire  case  shall  require 
the  jury  to  find  the  specific  acts  charged  pre- 
requisite to  recovery. 

(Bd.  Note.— For  other  cases,  see  Trial,  CSent 
Dig.  ii  613.  616;  Dec.  Dig.  <8=253(4).] 


2.  Trial  <3=3263(4)  —  iKsistTonone  —  PtEAO- 
ING  Specific  Acts. 

Where  the  servant  alleged  the  master's 
negligence  in  ordering  him  to  stand  upon  a  load 
of  shingles,  an  instruction,  purporting  to  cover 
the  entire  case  and  permitting  recovery  if  the 
master  ordered  the  servant  to  drive  from  the 
load,  is  erroneous,  since  he  might  have  sat ;  the 
injury  possibly  resulting  from  the  act  of  stand- 
ing. 

[E3d.  Note.— For  other  cases,  see  Trial,  CSent 
Dig.  S§  613,  616;  Dec.  Dig.  «=>253(4).] 

On  Motion  to  Modify  Judgment 

3.  Master  and  Skbyant  igs>238(6)— Injxtbies 
TO  Sebvant— Placb  or  Work— Obdebs. 

Where  tbe  master  ordered  the  servant  to 
drive  from  the  top  of  a  load  of  shingles,  and 
the  servant  voluntarily  stood  on  the  load,  when 
he  was  free  to  sit  or  stand,  bis  injury,  result- 
ing from  his  standing  position,  is  referable  to 
his  own  act  aud  not  the  master's  order. 

[E2d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  748;  Dec  Dig.  <£=» 
238(6).] 

4.  Appeal  and  Ebbob  «s»1178(8>— Rxkand— 
Vabianox. 

Where  plaintiS  failed  to  prove  a  specific 
act  of  negligence  alleged,  but  proved  another 
act  which  may  have  been  negligent  judgment 
in  his  favor  will  be  reversed,  and  the  cauge 
remanded,  on  the  theory  that  he  could  amend 
on  the  cause  for  negligence  in  the  act  proved- 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4616-4619;  Dec.  Dig.  «=» 
1178(8).] 

Reynolds,  P.  J>,  dissenting  in  part 

Appeal  from  St.  Louis  droolt  Court; 
George  C.  Hitchcock,  Judge. 

"Not  to  be  officially  published." 

Action  by  Charles  F.  Gilbert  against 
George  Hilliard.  Judgment  tor  plaintiff,  and 
defendant  appeals.  Reversed.  On  motion  to 
modify  judgment  Motion  granted,  and 
judgment  reversed  and  cause  remanded. 

George  W.  Lubke  and  George  W.  Lnbke, 
Jr.,  botli  of  St  Louis,  for  appellant  L^- 
mann  &  I/ehmahn,  of  St  Louis,  for  respond- 
ent 


NORTONI,  J.  This  la  a  suit  for  damages 
accrued  to  plaSntift  on  account  of  perstwal 
injuries  received  through  tbe  alleged  negli- 
gence of  defendant.  Plaintiff  recovered,  and 
defendant  prosecutes  tbe  appeal. 

It  appears  that  plaintiff  was  in  the  employ 
of  defendant  a  farmer,  as  a  workhand  on 
the  place  aud  came  to  his  injury  through 
being  precipitated  from  a  load  of  shingles 
under  the  horses  in  front  of  a  wagon  so  that 
the  wagon  wheel  ran  over  him  and  broke  his 
leg.  Defendant  had  a  considerable  quantity 
of  old  shingles  in  his  barnyard,  and  plaintiff, 
in  company  with  the  manager  of  the  farm, 
was  engaged  in  loading  and  transporting 
them  elsewhere.  Defendant's  son.  Charles 
Hilliard,  the  manager  of  the  farm,  directed 
the  loading  of  the  wagon,  and  Tie,  together 
with  plaintiff,  not  only  filled  the  wagon  bed 
full  of  shingles,  but  by  setting  them  edgewise 
piled  a  load,  it  Is  said,  18  Inches  above  the 
top  of  the  bed.  '  The  evidence  on  the  part 
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of  plaintiff  tends  to  prore  that  after  this 
was  done  plaintiff  Intended  to  drlre  the 
team  while  walking  on  the  ground,  bnt  the 
manager  directed  him  to  get  upon  the  load 
and  do  so.  It  Is  said  the  horses  attached 
to  the  wagon  were  rather  fractious,  and  de- 
fendant's foreman  knew  this,  also  that  there 
was  a  depression  or  a  small  ditch  to  cross 
in  the  barnyard.  Plaintiff  demurred  as  to 
going  upon  the  load,  saying  the  shingles  were 
slippery  and  Ukely  to  fall  off;  but  defend- 
ant's manager  Instructed  him  to  do  so  with 
the  suggestion  that  it  would  tend  to  hold 
the  shingles  on  the  wagon.  Thereupon  plain- 
tiff mounted  the  wagon  and  stood  upon  the 
fonvard  end  of  the  load  driving  the  team 
across  the  barnyard,  when  In  crossing  the 
gully  the  team  lunged  forward  In  fright,  the 
shingles  slipped  from  under  plaintiff's  feet, 
and  precipitated  him  forward  upon  the 
horses,  whence  he  fell  beneath  and  received 
his  Injuries  through  the  wagon  wheel  pass- 
ing over  his  hip  and  limb. 

The  petition  recites  the  relevant  facts  by 
way  of  Indncement,  and  then  proceeds  to 
charge  defendant  with  the  ^eclflc  acts  of 
negligence  relied  upon  for  a  recovery.  The 
negligent  acts  relied  upon  are  thus  specilled 
in  the  petition: 

"Ttat  the  defendant,  George  HlDiard,  through 
his  foreman,  negligently  ordered  the  plaintiff 
to  stand  upon  the  wagon  overloaded  with  wet 
shingles  on  which  his  footing  was  insecure,  as 
nas  known  to  defendant,  and  drive  a  team 
known  to  be  vicious  and  liable  to  run  away, 
over  rough  ground,  when  it  was  known  to  de- 
fendant that  said  team  ooald  have  safely  been 
driven  from  the  ground." 

There  Is  evidence  tending  to  prove  that 
there  was  no  seat  provided  on  the  wagon, 
but  there  is  none  whatever  to  the  effect  that 
plaintiff  was  ordered  by  defendant's  foreman 
to  stand  upon  the  load  while  driving.  Con- 
cerning this  plaintiff  says  that  the  foreman 
ordered  him  to  "get  upon  the  wagon.".  The 
evidence  of  defendant's'  foreman  is  substan- 
tially the  same ;  but  no  one  says  that  plain- 
tiff was  ordered  to  stand  upon  the  shingles 
while  driving  the  team,  though  it  appears 
plaintiff  suggested  that  he  would  walk  beside 
the  wagon  and  drive,  when  the  foreman  di- 
rected him  to  get  upon  the  wagon,  as  it 
would  aid  in  holding  the  shingles  on.  It 
appears  from  the  petition  that  the  grava- 
men of  plaintiff's  charge  against  defendant 
is  that  the  foreman  ordered  him  to  stand 
upon  the  wagon,  which  was  overloaded  with 
wet  shingles  on  which  his  footing  was  inse- 
cure and  drive  a  fractious  team  over  rough 
ground.  I  am  not  prepared  to  say  that  there 
was  a  total  failure  of  proof  of  the  cause  of 
action  relied  upon  from  the  mere  fact  that 
the  evidence  falls  to  expressly  show  the  fore- 
man ordered  plaintiff  to  stand  upon  the  load, 
for  It  ml^t  be  Inferred,  from  all  the  facts 
and  circumstances'  togeth<>r,  that  such  an 
order  was  given  If  the  matter  were  squarely 
put  by  Instructions.  I  regard  the  case,  too, 
as  one  for  tbe  jnry'bcUi  on  the  question  of- 


defendant's  negligence  and  that  of  platntUTi 
contributory  negligence. 

However,  from  the  instructions  given  at 
the  instance  of  plaintiff,  it  appears  the  real 
gist  of  the  negligence  charged — that  Is,  the 
order  to  plaintiff  to  stand  upon  the  wagon 
while  driving — was  not  submitted  to  the  Jury 
at  all.  Plaintiff's  principal  Instruction  which 
hypothesizes  the  facts  and  authorizes  a  ver- 
dict for  him,  as  therein  indicated,  Is  as  fol- 
lows: 

"The  court  instructs  you  that  if  you  believe 
;  from  the  evidence  that  at  the  time  that  plain- 
tiff was  injured  be  was  in  the  employ  of  the  de- 
fendant as  a  band  on  defendant's  farm,  and  he 
was  in  charge  of  and  under  the  direction  and 
control  of  one  Charles  Hilliard  as  foreman  or 
manager  of  said  farm,  and  that  said  Charles 
Uilliard  was  employed  by  the  defendant  to  act 
as  such  foreman  or  manager,  and  if  yon  fur- 
ther believe  from  the  evidence  that  as  such 
foreman  or  manager  said  Cliarles  UUliard  bad 
authority,  and  that  it  was  his  duty  to  have 
charge  o£  and  direct  the  work  and  the  manner 
in  which  the  plaintiff  was  engaged  at  the  time 
be  was  injured,  and  that  it  was  the  duty  of 
plaintiff  to  obey  the  orders  and  directions  of 
said  foreman  or  manager  as  to  the  manner  of 
doing  his  work  on  said  farm  at  the  time  that 
plaintiff  was  injured,  and  if  the  jury  believe 
that  at  the  time  that  plaintiff  was  injured  he 
was  engaged  under  the  direction  of  said  Charles 
Hilliard  as  aforesaid  in  driving  a  load  of  shin- 
gles for  the  defendant  in  the  defendant's  barn- 
yard, and  that  said  shingles  were  wet  and  slip- 
pery, and  that  owing  to  the  load  on  the  wagon 
it  was  necessary  for  plaintiff  to  stand  on  said 
shingles  if  he  drove  said  team  from  the  wagon, 
and  that  the  team  of  defendant  was  dangerous 
and  liable  to  run  away,  and  that  there  was  a 
rough  place  on  the  ground  which  It  was  neces- 
sary to  drive  over,  and  that  owing  to  these 
facts  it  was  dangerous  for  plaintiff  to  get  upon 
the  wagon  and  drive  said  team,  and  that  all 
these  facts  and  this  danger  were,  or  should 
have  been,  known  to  the  said  Charles  Hilliard 
in  the  exercise  of  ordinary  care  on  his  part,  and 
that  the  said  Charles  Hilliard  nevertheless,  as 
such  foreman  or  manager  of  the  defendant,  neg- 
ligently ordered  the  plaintiff  to  get  upon  the 
said  wagon  and  drive  it,  and  that  plaintiff,  in 
obedience  to  said  order,  got  upon  the  said  wag- 
on to  drive  said  hnrses,  and  that  ns  a  direct 
result  of  obeying  said  order  and  in  driving  said 
horses  from  upon  said  load  of  shingles  the 
plaintiff  was  thrown  from  tbe  wagon  and  run 
over  and  injured,  and  that  at  the,  time  the 
plalntifE  was  in  the  exercise  of  ordinary  care 
tor  his  own  safety,  then  the  plaintiff  is  entitled 
to  recover,  and  your  verdict  should  be  for  the 
plaintiff." 

[1 , 2]  No  one  can  doubt  the  established  rule 
that,  where  the  petition  counts  upon  a  spe- 
cific act  or  acts  of  negligence  on  the  part  of 
defendant,  it  is  essential  the  instruction  shall 
require  the  jury  to  find  such  act  or  acts  of 
negligence  specified,  or  at  least  sufficient  of 
them  to  establish  a  dereliction  of  duty  In  re- 
spect of  the  matter  charged.  See  Strode  v. 
Box  Co.,  250  Mo.  695,  158  S.  "W.  22;  Miller 
V.  United  Rys.  Co.,  155  Mo.  App.  528,  134  S. 
W.  1045 ;  Perry  v.  Mining  Co.,  188  Mo.  App. 
315,  175  S.  W.  140.  Here  the  instruction,  al- 
though purporting  to  cover  the  whole  case 
and  authorize  a  recovery  for  plaintiff,  omits 
to  require  the  Jury  to  find  that  defendant's 
foreman  ordered  plaintiff  to  stand  upon  the 
wagon  and  drive  the  team,  and  tt  appears 
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sach  Is  the  crux  of  the  matter,  for  though  the 
ground  was  rough,  the  shingles  slippery,  the 
wagon  overloaded,  and  the  team  fractious, 
It  may  be  that  no  injury  would  bare  befallen 
plaintiff  had  he  not  chosen  to  stand  upon  the 
load  while  driving.  According  to  the  evi- 
dence for  defendant,  no  order  to  stand  upon 
the  load  while  driving  was  given,  though  it 
would  seem  the  foreman  ordered  plaintiff  to 
get  upon  the  wagon  as  this  course  might 
aid  In  holding  the  shingles  on.  Then,  too, 
defendant's  foreman  testifies  that  it  was  not 
usual  to  furnish  a  seat  on  such  a  load,  and 
the  driver  either  stands  or  sits  thereon  as 
he  pleases.  This  being  true,  it  would  seem 
that  if  no  order  to  stand  upon  the  load  were 
given,  and  plaintiff  voluntarily  chose  to  do 
BO,  then  he  would  not  be  entitled  to  recover 
on  account  of  that  particular  matter  wbicb, 
indeed,  is  the  central  fact  of  bis  charge 
against  defendant  The  instruction,  instead 
of  requiring  the  Jury  to  find  that  In  view  of 
all  of  the  facts  plaintiff  was  ordered  by  the 
foreman  to  stand  upon  the  load  and  drive 
the  team,  proceeds  on  a  hypothesis  that  ow- 
ing to  the  load  on  the  wagon  it  was  neces- 
sary for  plaintiff  to  stand  on  the  shingles. 
The  Instruction  departs  entirely  from  the 
specific  act  of  negligence  charged;  that  is, 
that  defendant's  foreman  ordered  plaintiff  to 
stand  upon  the  wagon  and  arobnd  wbicb  all 
of  tbe  other  spedflcatlons  converge.  In  view 
of  the  specific  averment  In  the  petition,  the 
Instruction  calling  for  a  finding  that  It  was 
necessary  for  plaintiff  to  stand  on  tbe  shin- 
gles, and  that  owing  to  tbe  facts  recited  it 
was  dangerous  for  plaintiff  to  get  upon  tbe 
wagon  and  drive  tbe  team,  will  not  suffice  to 
hold  defendant  for  a  negligent  order  to  stand 
on  the  shingles  while  driving  the  overloaded 
wagon  and  team  over  the  rough  ground,  for 
tbe  important  matter  is  not  made  clear  to 
tbe  Jury  in  respect  of  tbe  particular  charge — 
tbe  alleged  order. 

Because  tbe  Instruction  omits  to  require 
the  Jury  to  find  the  negligent  order  relied  up- 
on, it  is  my  view  tbe  Judgment  should  be  re- 
versed and  tbe  cause  remanded  for  further 
proceedings.  But  my  Associates  do  not  con- 
cur in  what  is  said  touching  the  reasonable 
inferences  which  the  evidence  affords.  While 
they  agree  to  tbe  view  expressed  concerning 
the  instruction,  they  deem  the  case  one  of  a 
total  failure  of  proof.  They  adhere  to  tbe 
view  that  the  record  is  devoid  of  substan- 
tial evidence  tending  to  prove  tbe  negligent 
order  was  given  to  stand  upon  tbe  wagon, 
and  that  this  averment  of  a  negligent  order 
Is  the  gravamen  of  tbe  charge  against  de- 
fendant; while  it  is  my  view  that,  although 
there  is  no  direct  evidence  tending  to  prove 
such  a  negligent  order  to  stand  on  the  load 
was  given,  sucb  may  be  inferred — that  is, 
that  an  order  to  get  upon  tbe  wagon  implied 
an  order  to  stand  thereon  and  drive  In  view 
of  all  of  tbe  facts  and  circumstances  In  evi- 
dence when  it  la  remembered  tbe  load  was 
built  18  Inches  above  the  wagon  box  and  no 


seat  was  provided.  But  my  Associates  reject 
this  and  bold  that  something  more  definite 
should  appear  in  order  to  render  tbe  question 
one  for  the  Jury. 

Tbe  Judgment  Is  therefore,  by  order  of  a 
majority  of  the  court,  reversed  without  re- 
manding tbe  cause,  from  which  Judgment  I 
respectfully  dissent 

On  Motion  to  Modify  Judgment. 

ALLEN,  J.  Respondent's  learned  ooonsel 
earnestly  contends  that  in  any  event  the 
Judgment  herein  should  be  one  reVerslng  and 
remanding,  and  not  one  of  outright  reversal. 
It  Is  argued  that  conceding  plaintUTs  failure 
to  establish  the  negligent  order  alleged,  L 
e.,  the  order  to  stand  upon  the  wagon,  never- 
theless plaintiff's  evidence  goes  to  show  an 
order  on  tbe  part  of  defendant's  manager  to 
get  upon  the  wagon,  which  may  be  found  to 
be  a  negligent  order  under  the  circumstanc- 
es; that  plaintiff  has  a  cause  of  action  for 
personal  injuries  resulting  from  defendant's 
negligence  (though  not  the  precise  negligence 
alleged),  and  should  therefore  be  given  an  op- 
portunity to  amend  bis  petition  and  try  his 
case  accordingly. 

[3]  In  passing  upon  the  case  In  tbe  first 
instance,  we  were  not  unmindful  of  tbe  doc- 
trine invoked  by  appellant's  motion.  A  ma- 
jority of  the  court  however,  were  of  the 
opinion  that  the  evidence  contained  In  this 
record  did  not  bring  the  case  wltbln  the 
purvue  thereof.  The  evidence  for  plaintiff 
does  show  an  order  to  get  upon  the  wagon, 
but  it  is  doubtful  whether  this  can  be  said 
to  have  been  prima  facie  a  negligent  order. 
A  court  may  well  hesitate  to  say  that  an 
order  to  an  experienced  "farm  hand"  to  get 
upon  a  load  of  this  general  character  can 
be  found  to  be  actionable  negligence;  and. 
aside  from  this,  plaintiff's  own  testimony 
seems  to  suggest  that  bis  fall  from  tbe  wagon 
was  due  to  the  fact  that  he  was  standing  on 
the  load,  rather  than  sitting  uiwn  it  when  he 
was  not  told  to  stand.  According  to  his  own 
testimony,  he  was  ordered  to  get  upon  tbe 
wagon  in  order  to  assist  in  holding  tbe 
shingles  on;  and  it  would  seem  that  thi3 
could  not  so  well  be  accomplished  by  stand- 
ing upon  the  load  as  by  sitting  thereupon; 
and,  in  any  event  If  be  was  entirely  free 
in  all  respects  to  choose  bis  own  method  of 
diivlng  after  getting  upon  the  wagon,  L  e, 
whether  to  stand  or  sit  and  his  injury  came 
about  by  reason  of  tbe  fact  that  he  volun- 
tarily assumed  a  standing  position,  dangerous 
under  the  circumstances,  bis  injury  mast  be 
referred  to  bis  own  act  rather  than  to  the 
alleged  order  of  defendant's  manager  to  get 
upon  tbe  wagon.  If  such  be  tbe  case,  tbe 
proximate  cause  of  his  Injury  would  appear 
not  to  have  been  tbe  order  of  defendant's 
manager  to  get  upon  the  wagon,  but  his  own 
act  in  standing,  whereas  he  might  Itave  sat 
upon  the  load  in  safety.  r^n\/^ 

Hi  However.  tber«  la  evidence  that  tli«OQ  LC 
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shingles  bad  been  In  manure  and  were 
wet  and  muddy.  The  evidence  doea  not 
show  fully  the  condition  of  the  upper  part 
of  the  load  In  thla  respect.  The  load  extend- 
ed about  18  inches  above  the  sideboards, 
shingles  having  been  Inserted  about  the  sides 
of  the  upper  part  of  the  load  to  serve  to 
hold  it  on.  It  is  contended  that  the  circum- 
stances as  a  whole  were  sucb  as  to  make 
it  reasonably  necessary  to  stand  when  driv- 
ing from  the  wagon,  that  an  order  to  get 
upon  the  wagon  was  tantamount  to  an  order 
to  stand  upon  it,  and  that  defendant's  man- 
ager must  have  so  understood  and  must  have 
known  that  plaintiff  would  so  understand 
and  Interpret  such  order. 

Without  committing  myself  to  the  proposi- 
tion that  plaintiff  has  shown  himself  entitled 
to  go  to  the  Jury  upon  the  theory  suggested — 
leaving  that  question  to  be  determined  upon 
the  facts  of  the  record  brought  here  on  an- 
other aiveal,  aboold  tbe  case  again  reach 
this  court — I  vote  to  remand  the  cause,  in 
order  that  plaintiff  may  have  an  opportunity 
to  amend  his  petition  and  present  his  case 
upon  the  theory  that  the  order,  though  not 
one  In  terms  directing  plaintiff  to  stand 
upon  tbe  wagon,  was  nevertheless  a  negligent 
order  under  the  drcnmstances.  This  course, 
I  think,  may  be  pursued  with  propriety  (see 
Butledge  v.  Railway  Ck).,  123  Mo.  loc.  clt. 
140,  24  S.  W.  1053,  27  S.  W.  327),  and  may 
perhaps  prevent  a  miscarriage  of  justice. 

Bespondent's  motion  to  modify  the  Judg- 
ment is  therefore  sustained;  and  our  final 
order  is  that  the  Judgment  herein  be  reversed, 
and  tbe  cause  remanded.  In  this  order  NOB- 
TONI,  J.,  concurs.  BEYNOLDS,  t,  J.,  dis- 
sents. 


STATE  ex  rel.  HADLET,  Attorney  General,  v. 
GBEENVILLJ9!  BANK  et  al.    (No.  13941.) 

(St  Iionia  Court  of  Appeals.    Missouri.     July 
6.  1916.) 

1.  Bnxs  AND  Notes  €=»317  —  Assionment  — 
Defenses  Against  AssiomB  —  Tbansfkb 
AiTEB  MAXUKrrr. 

A  n^otiable  certificate  of  deposit,  assigned 
after  maturit^r,  is  taken  subject  to  all  defenses 
available  against  the  payee. 

(Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  7631^;  Dec.  Dig.  <S=»817.] 

2.  BU/LS  AND  Notes  $=9342  —  Riqbts  on 
Transfeb— Bora  Fids  Pubohasbb— Actttai. 
Notice. 

Under  Negotiable  Instruments  Law  1009 
(Rev.  St  1909,  i  10022),  one  who  takes  a  nego- 
tiable certificate  of  deposit  with  the  words  "pay- 
ment refused"  stamped  thereon  is  not  a  bolder 
in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  830-Ml;  Dec.  Dig.  «=> 
342.] 

8.  Bnxs  AifD  Notes  4=>452(3)  —  Assionhent 
—  Dkrrbes  Agaihst  Assiqnkk—  Patvent 

OF  OoNBIDXBAnON. 

Under  Negotiable  Instruments  Law  1809 
(Rev.  St  1909,  }  99^,  lack  or  failure  of  con- 


sideration for  the  execution  of  negotiable  paper 

is  a  defense  against  all  but  holders  in  due  course. 

[Ed.    Note. — For  other   cases,   see    Bills  and 

Notes,  Cent.  Dig.  H  1367-1376;   Dec.  Dig.  «=» 

452(3).] 

4.  Bnxs  AND  Notes  *=b362  —  Rights  on 
Transfbb  —  Bona  Fide  Pttbchaseb  —  Pub- 
chase  FBOK  HOLDEB  IN  DUE  OOUBSE, 

Under  Negotiable  Instruments  Law  1909 
(Rev.  St  1909,  g  10028),  giving  one  who  holds 
under  a  holder  in  due  course  all  his  transferor's 
rights,  a  transferee  after  maturity  from  a  bolder 
in  due  course  is  himself  a  bolder  in  due  course 
if  not  guilty  of  any  fraud  in  its  procurement. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  987-943;  Dec.  Dig.  «=» 
862.] 

Appeal  from  Circuit  Conrt,  Wayne  County; 
Bl.  M.  Deartng,  Judge. 
"Not  to  be  officially  published." 
Insolvency    proceedings    by    the    state   of 
Missouri,  on  relation  of  Herbert  S.  Hadley,  j 

Attorney    General,    against    the    Greenville  { 

.Bank,  in  which  John  V.  Wilson  intervenes.  | 

From  a  Judgment  denying  intervener's  right  ! 

to  recover,   he  appeals.     'Reversed  and  re-  ] 

manded,  with  directions. 

Hunger  &  Lindsay,  of  Piedmont,  J.  H. 
Raney,  of  Patterson,  and  Orchard  &  Cunning- 
ham, of  Eminence,  for  areellant  J.  F. 
Meador,  of  Greenville,  lor  respondent 

NORTONI,  J.  This  Is  an  appeal  on  the 
part  of  the  Intervener  from  a  Judgment 
denying  his  right  to  recover  on  three  separate 
certificates  of  deposit  Issued  by  the  defendant 
Greenville  Bank.  The  original  proceeding 
was  Instituted  by  Hon.  Herbert  S.  Hadley, 
Attorney  General,  ex  officio,  for  the  appoint- 
ment of  the  receiver  of  defendant  bank  on 
account  of  its  insolvency.  The  application 
for  a  receiver  on  the  part  of  the  Attorney 
General  was  sustained  and  a  receiver  duly 
appointed. 

It  appears  that  the  bank  had  issued  sever- 
al certificates  of  deposit  without  considera- 
tion and  in  fraud.  SubsequenUy,  proceedings 
were  had  at  the  instance  of  the  receiver  of 
the  bank  looking  to  the  cancellation  of  the 
several  certificates  of  deposit  involved  here.  , 
Thereupon  John  T.  Wilson  Intervened,  assert- 
ing that  he  was  the  holder  of  the  three  certifi- 
cates of  deposit  involved  and  sought  a  recov- 
ery thereon  and  allowance  against  the  funds 
of  tbe  bank  in  tbe  hands  of  the  receiver. 

[1]  The  petition  of  the  intervener  is  In 
three  counts  declaring  separately  on  each  of 
tbe  three  certificates  of  deposit  The  first 
certificate  appears  to  have  been  issued  by  de- 
fendant bank  on  S^tember  20,  1906,  for 
?1,000,  payable  to  the  order  of  H.  N.  Barck- 
ers,  and  by  its  terms  became  due  six  months 
after  date.  The  second  certificate  was  issued 
by  tbe  bank  on  October  13,  1906,  in  the 
amount  of  $575,  to  the  order  of  John  S.  Guh- 
man,  and  by  its  terms  is  due  and  payable  one 
year  after  its  date.  The  third  certificate  of 
deposit  was  issued  by  the  bank  November  14, 
1906,  for  $600,  to  John  S.  Guhman,  and  by  its  ^^-^ 
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terms  payaUe  nine  months  after  date.  All  of 
the  certificates  of  deposit  possess  the  charao- 
teristics  -of  a  negotiable  promissory  note,  and 
this  Is  conceded  throughout  the  case.  The 
case  was  tried  before  the  court  without  a 
]ary,  and  no  instructions  were  asked  or  given. 
The  receiver  asserted  In  defense  that  the  sev- 
eral certificates  were  Issued  In  fraud  and 
without  consideration,  and  that  the  interren- 
or  either  knew  of  these  facts,  or  at  least  be- 
came the  holder  of  each  and  all  of  the  cer- 
tificates after  the  maturity  so  as  to  render  the 
defense  as  set  forth  available  against  him. 
It  appears  from  the  evidence  that  the  bank 
was  conceived  in  iniquity  and  born  in  fraud. 
John  S.  Guhman  organized  the  institution  in 
August,  1906,  apparently  as  a  convenience 
through  which  he  might  "kite"  checks.  As 
before  said,  there  is  an  ahundance  of  evi- 
dence that  all  of  the  certificates  Involved  here 
were  Issued  in  the  first  Instance  in  fraud  of 
the  bank  through  the  co-operation  of  John  S. 
Ouhman,  who  organized  the  Institution,  the 
president  of  the  bank,  and  its  cashier.  The 
first  certificate  declared  upon — that  is,  the 
one  of  date  September  20,  1906,  for  $1,000, 
due  six  months  after  date — Is  payable  to  H. 
N.  Barckers.  The  evidence  is  that  Barckers 
and  Guhman  were  friends,  and  they  together 
procured  the  Issuance  of  the  certificate  to 
Barckers,  and  Barckers  assigned  it  to  Ouh- 
man, who,  it  is  said,  subsequently  assigned 
It  to  Wilson,  the  intervener.  However,  there 
Is  substantial  evidence  in  the  record  given  by 
the  receiver  of  the  bank  tending  to  prove  that 
Barckers  still  held  the  certificate  on  April  8, 
1907 — ^that  is,  after  it  was  due — and  present- 
ed it  for  payment  to  the  receiver.  In  view  of 
this,  it  is  clear  that  the  judgment  of  the  court 
denying  the  intervener's  right  of  recovery  on 
this  certificate  is  to  be  sustained,  for  that  it 
ai^>ears  the  certificate  was  negotiated  to  him 
by  the  payee  after  it  was  due  and  is  there- 
fore subject  to  the  equities  which  existed  be- 
tween the  bank  in  the  first  instance  and  the 
payee,  Barckers,  to  the  effect  that  it  was  is- 
sued to  him  in  fraud  and  without  considera- 
tion. 

(2,  S]  The  second  certificate — that  Is,  the 
one  of  date  October  13,  1906,  for  $575,  pay- 
able one  year  after  date — was  Issued  to  John 
S.  Guhman  in  i>erson,  and  the  intervener  as- 
serts title  through  him.  This  certificate,  too, 
was  issued  by  the  officers  of  the  bank  con- 
spiring with  Guhman  and  in  fraud  of  the 
Institution.  But  the  intervener,  Wilson,  as- 
serts he  is  an  innocent  holder  thereof  in  due 
course.  The  evidence  touching  this  certifi- 
cate is  to  the  effect  that  Guhman  assigned 
it  to  one  Dobermann,  who  worked  at  a  res- 
taurant in  St.  Iiouls,  and  Dobermann  caused 
it  to  be  presented  for  payment  to  the  Green- 
ville Bank,  which  issued  it  about  the  time 
It  was  due.  But  the  bank  declined  to  pay  it ; 
that  is,  the  paper  was  dishonored,  and  this 
fact  was  stamped  upon  it ;  that  is,  the  words 
"payment  refused"  were  stamped  upon  it 
Subsequently,  after  the  certijacate  was  thus 


dishonored  and  Indorsed,  It  was  negotiated 
to  the  intervener,  Wilson.  Obviously  the  in- 
tervener Is  not  an  Innocent  holder  in  due 
course  In  so  far  as  this  certificate  is  con- 
cerned, for  it  is  conceded  that  it  was  dis- 
honored when  due  and  It  was  then  in  the 
hands  of  Dobermann  who  owned  it.  There- 
after the  intervener,  Wilson,  says  he  pur- 
chased it,  and  it  is  conceded  that  It  carried 
the  insignia  of  dishonor  stamped  upon  it. 
Absence  or  failure  of  consideration  is  a  mat- 
ter of  defense  as  against  any  person  not  a 
holder  in  due  course.  See  section  9999,  R. 
S.  1909.  A  "holder  in  due  course"  Is  not 
only  one  who  has  taken  an  Instrument  which 
is  complete  and  regular  upon  Its  face,  but 
moreover  one  that  has  become  the  holder  of 
it  before  It  was  overdue  and  without  notice 
that  it  was  previously  dishonored.  See  sec- 
tion 10022,  R.  8.  1909.  The  court  very  prop- 
erly found  the  issue  In  respect  of  this  mat- 
ter and  denied  the  intervener's  right  of  re- 
covery on  this  certificate. 

[4]  Touching  the  certificate  of  date  Novem- 
ber 14,  1906,  payable  nine  montlis  after  date 
to  the  order  of  John  S.  Gnhman,  it  is  to  be 
conceded  that  the  evidence  shows  this  cer- 
tificate was  negotiated  for  valne  to  Kmll 
Witte,  a  farmer  near  Ferguson,  Mo.,  In  the 
month  of  November,  In  which  it  was  issued 
and  more  than  eight  months  before  It  was 
due.  It  is  to  be  conceded,  too,  that  Wltte 
thus  acquired  good  title  to  the  paper,  for  he 
was  wholly  without  knowledge  of  any  in- 
firmity therein  and  paid  value  for  it.  After 
acquiring  the  certificate  in  November,  1906, 
Emll- Wltte  presented  it  for  payment  to  the 
Greenville  Bank,  when  due,  and  was  refused. 
Nothing  is  indorsed  on  the  certificate  itself 
touching  this  matter,  however.  Witte  con- 
tinued to  hold  the  certificate  after  its  dis- 
honor for  about  four  years  until  August, 
1911,  when  the  evidence  shows  he  sold  it  to 
tl>e  intervener,  WUson.  There  can  be  no 
doubt  that  Wltte  was  a  holder  in  due  course 
and  in  good  faith,  as  it  is  clear  be  paid  valne 
for  the  certificate  and  purchased  it  eight 
months  before  it  was  due.  There  is  nothing 
in  the  case  tending  to  prove  that  Wilson,  the 
intervener,  was  a  party  to  the  fraud  in  pro- 
curing the  issue  of  the  certificate  originally, 
or  that  he  had  any  knowledge  concerning  it 
whatever.  He  succeeded  to  the  title  of  Witte. 
a  holder  in  due  course,  several  years  after 
the  paper  was  due.  However  this  may  be  the 
statute  (section  10028,  R.  8.  1909)  provides : 

"But  a  bolder  who  derives  his  title  throuKo  a 
holder  jn  due  course,  and  who  is  not  himself  a 
party  to  any  fraud  or  illcBiility  affectin;  the  in- 
strument, has  all  the  rlKhts  of  such  former  hosi- 
er in  respect  of  all  parties  prior  to  the  latter." 

The  rule  of  law  thus  declared  is  the  same 
as  that  which  prevailed  before  the  adoption 
of  the  statute,  as  will  appear  by  refarence  to 
First  National  Bank  of  Cameron  v.  Stanley, 
46  Mo.  App.  440,  449.  It  is  clear  Witte  was 
a  holder  in  due  course  and  possessed  good 
and  unlmpeadiable  tltto  to  tbls  cntlficate. 
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and  Wilson,  the  Intervener,  succeeded  to  the 
same. 

The  court  erred  In  denying  the  right  qf 
Wilson  to  recover  on  this  certificate  of  date 
November  14,  1906,  for  $000  and  Interest. 
The  Judgment  should  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
the  trial  court  to  enter  Judgment  in  favor 
of  defendant  bank  on  the  finding  for  it  as  to 
the  certificate  for  $1,000,  dated  September  20, 
1906,  and  also  on  the  certificate  for  $575,  of 
date  October  13,  1906,  and  In  favor  of  Wil- 
son, the  Intervener,  on  the  certificate  for 
1600,  of  date  November  14,  1006,  virlth  in- 
terest thereon.    It  is  so  ordered. 

KE1NOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


AUSTIN    v.    ENNIS,    PubHc   Administrator. 
(No.  14254.) 

(St.  Louis  Court  of  Appeals.    Missouri.     July 
6,  1916.) 

1.  JUDOMENT  «=»126(1)  —  DBFAtn/T  —  SCFOT- 
CIRWCT  or  PL.EADIIT6. 

Wher«  a  petition  states  a  cause  of  action 
against  a  defendant,  who  duly  appears,  but  does 
not  answer,  judgment  against  such  defendant 
without  cvid^ice  to  support  the  petition  is 
proper;    the  petition  being  clearly  confessed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  223,  224,  228;  Dec  Dig.  «=» 
126(1).} 

2.  Tbttsts  «=»257— SdiT  fob  Posskbsion   o» 
TBU8T  Fun  na— Defect  in  Parties. 

Where  the  title  to  shares  in  trust  fund  has 
been  adjudicated,  one  to  whom  for  tertiporary 
convenience  possession  of  the  fond  has  been  in- 
trusted cannot  complain  that  in  suit  to  have 
certain  shares  of  the  fund  transferred  to  guard- 
ian for  certain  cestuis  another  cestui,  whose 
shnre  remains  in  possession  of  defendant,  is  not 
joined. 

[HM.  Note.— For  other  cases,  see  Trusts.  Cent 
Dig.  §J  S63-3C.8;  Dec  Dig.  <e=>357;  Parties, 
CeSt.  Dig.  i  52.1 

3.  Trusts  <s=329(1— Bxectjtion  of  Tbust  by 
THE  CoTTBT— Protection  of  Tsdstke. 

A.  trustee,  paying  and  distributing  a  trust 
fund  under  the  decree  of  a  court,  is  indemnified 
by  the  order  itself,  and  needs  no  release. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  S  415 ;  Dec  Dig.  «=»206.] 

Appeal  from  Circuit  Court,  Knox  CJounty; 
Charles  D.  Stewart,  Judge. 

"Not  to  be  officially  published." 

Suit  by  Charles  H.  Austin,  guardian, 
against  John  W.  Ennls,  public  administrator. 
From  a  judgment  for  complainant,  respond 
dent  appeals.    Affirmed. 

F.  H.  McCullough,  of  Edina,  for  appellant 
O.  D.  Jones,  of  Edina,  for  respondent 

NOETONI,  J.  This  is  an  appeal  from  an 
order  of  the  court,  directing  a  trustee  there- 
tofore appointed  to  pay  over  certain  funds  to 
the  plaintiff's  cestuis  que  trustent 

[1]  It  appears  that  as  a  result  of  a  parti- 
tion suit  In  the  circuit  court  of  Knox  coimty 
a  fund  of  $1,500  arose  under  sale  of  the  land 
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partitioned,  and  that  this  fund  belonged  In 
equal  parts  to  the  three  plaintiffs,  who  were 
minors,  that  is,  Dewey  Austin,  Noble  Austin, 
and  Frank  Austin,  and  their  brother  Harry 
Austin  and  a  half-brother,  Matt  Llngenfelter. 
In  the  final  decree  entered  in  the  partition 
suit  the  court  ordered  defendant,  John  W. 
Ennls,  to  hold  this  fund  of  $1,500  as  trustee 
for  the  several  parties  mentioned  until  the 
minors  should  become  21  years  of  age,  but, 
by  its  decree,  adjudicated  the  rights  of  each 
of  the  parties  mentioned;  that  Is,  it  decreed 
each  to  be  the  owner  of  a  one-fifth  part  of 
the  fund.  Subsequently  Harry  Austin,  one 
of  the  minors,  departed  this  life.  At  a  sub- 
sequent term  of  the  court  the  three  minors, 
acting  through  CJharles  H.  Austin,  their  guar- 
dian and  curator,  filed  the  petition  involved 
here,  praying  the  court  to  order  the  trustee 
to  pay  their  several  portions  of  the  fund  over 
to  the  curator  for  their  Benefit  The  trustee, 
John  W.  Ennls,  was  duly  served  and  ap- 
peared, but  no  notice  whatever  of  the  pro- 
oeedlng  was  given  to  Matt  Llngenfelter  who 
owned  the  title  to  one-fifth  of  the  fund.  On 
a  hearing  the  court  ordered  the  appellant, 
the  trustee,  to  pay  the  several  portions  of 
the  fund  as  theretofore  adjudicated  in  the 
partition  suit  to  the  plaintiff  as  curator  of 
each  of  the  minors,  Dewey,  Noble,  and  Frank 
Austin.  At  the  same  time,  the  court  ordered 
defendant  to  hcrid  the  share  of  the  fund  be- 
longing to  Harry  Austin,  deceased,  and  like- 
wise the  share  of  the  fund  belonging  to  Matt 
Llngenfelter  until  further  order  of  the  court 
respecting  each.  Defendant  urges  on  appeai 
that  there  was  no  evidence  introduced  in  aid 
of  the  petition,  but  obviously  there  is  no  mer- 
it in  this.  No  answer  or  other  pleading  to 
the  petition  was  filed,  and  though  the  appel- 
lant trustee  appeared,  he  made  no  effort  to 
contradict  any  of  the  averments  therein.  Un- 
der- all  of  the  authorities,  the  petitlou  is 
clearly  confessed  and,  of  course,  this  argu- 
ment avails  nothing. 

[1, 3]  It  is  argued,  second,  that  the  court 
should  not  have  distributed  the  fund  In  the 
absence  of  Matt  Llngenfelter.  It  is  to  be 
said  in  answer  to  this  that  the  rights  of  the 
parties  in  the  fund  were  adjudicated  some 
time  before  in  the  partition  suit;  that  is,  the 
court  found  and  declared  that  each  one  of  the 
minors  owned  one-fifth  of  the  entire  fund. 
Why  the  fund  was  ordered  into  the  hands  of 
Ennls  as  trustee  for  the  time  being  does  not 
appear,  except  there  was  no  duly  qualified 
curator  to  take  it  It  is  clear  that  the  three 
minora  here  own.  eafih  one-fifth  ipart  of  the 
fund,  and  Charles  H.  Austin,  their- guardian 
and  curator,  applies  to  be  given  possession  of 
their  several  portions,  which  is  well  enough. 
Tlie'wjurt  by  Its'tirder  merely  turned  orer  to 
the  guardian  and  curator  the  portions  of  the 
*fund  long  before  aujudlcated  to  belong  to 
them,  and  ordered  that  that  portion  which 
belonged  to  Harry  Austin,  the  deceased,  and 
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Matt  Ltngenfelter,  who  was  not  a  party  to 
the  proceedings,  should  remain  in  the  hands 
of  appellant  until  a  further  order  disposing  of 
It.  What  ralld  grounds  of  complaint  the  ap- 
pellant has  as  to  tliis  Is  more  than  we  can 
anderstand,  for  In  any  view  he  is  fully  pro- 
tected by  the  order  of  the  court  This  Is  not 
a  trust  fund  created  by  deed,  nor  a  fund  in 
which  the  several  parties  were  jointly  In- 
terested, for  the  rights  of  each  had  been  sev- 
ered and  adjudicated  long  before  in  the  par- 
tition proceeding,  and  it  only  remained  for 
the  distribution  to  be  had.  The  portion  of 
the  fund  belonging  to  Harry  Austin,  de- 
ceased, and  also  that  of  Ltngenfelter,  re- 
mains In  the  hands  of  appellant  until  a  prop- 
er party  appears  to  claim  for  each  respective- 
ly. The  guardian  and  curator  of  the  three 
minors  here  is  the  proper  party  to  have  pos- 
session of  the  three  separate  parts  adjudi- 
cated to  them,  and  the  appellant  trustee  is 
amply  protected  In  paying  it  out  under  an 
order  of  the  court  which  created  the  trust  a 
few  months  before  merely  for  the  sake  of 
convenience.  It  is  said  where  the  trustee 
pays  and  distributes  the  trust  fund  under 
the  direction  and  decree  of  the  court  he  is 
indemnified  by  the  order  Itself,  and  needs  no 
release.  "It  would  ba  impossible  to  hold  any 
trustee  responsible  for  obeying  the  orders  of 
the  court,"  says  Mr.  Perry  in  his  work  on. 
Trusts  and  Trustees,  voL  2  (6th  £d.)  i  924. 

Ttie  Judgment  should  be  affirmed.    It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


FITZGERRELL  v.  FEDERAL  TRUST  00. 
(No.  14419.) 

(St.  Louis  Court  of  Appeals.    Missouri.    July 
6,  1916.) 

1.  AfFBAI.    AND    ESBOB    $=9586(1)— REOOB]>— 

Sufficiency  of  Abstbact. 
An  abstract  of  the  record  proper  was  &tally 
defective,  where  it  failed  to  show  tiiat  any  motion 
for  a  new  trial  was  filed,  or  that  the  bill  of  ex- 
ceptions was  signed  and  filed  and  made  a  part  of 
the  record,  so  that  nothing  was  properly  before 
the  Court  of  Appeals  but  the  pleadings  and 
the  Judgment. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |§  2595,  2601,  2603,  2604; 
Dec  Dig.  <S=»586(1).] 

2.  Appkai.  and   Ebbob  «=>639(1>— Rbcobd— 
Defect. 

Such  defect,  though  not  pointed  out  by  the 
respondent,  might  be  not)cea  by  the  CJonrt  of 
Appeals  ex  meru  motu. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  }  2829;  Dec.  Dig.  «=>639(l).l 

3.  JT7DOUXNT  <es=»594— Sputtino  Caushes  or 
Action. 

While  plaintiff,  suing  to  recover  Ms  monthly, 
salary  aa  the  representative  of  defendant  trast' 
company,  was  bound  to  include  in  the  claim  sued 
Dljon  all  installments  of  salary  tlien  due,  his 
prior  action  for  salary  then  alleged  to  be  due 


and  payable  did  not  prevent  the  bringing  of  hia 
action  for  salary  subsequently  accruing. 

PBd.  Note.— FVw  other  cases,  see  Judgment 
C;ent  Dig.  i  1109;   Dec.  Dig.  «s»594.] 

4.  Appkai,   and   Ebbob   «s>707(l)— Recobd— 
Plbading — Evidknor. 

Where  the  record  did  not  show  that  the  bill 
of  exceptions  was  ever  signed,  filed,  and  made  a 
part  of  the  record,  and  the  former  Judgment  set 
up  as  res  judicata  was  not  in  evidence,  nothing 
could  be  predicated  upon  the  former  judgment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2942 ;  Dec.  Dig.  «=»707(1).] 

5.  Estoppel  is=»3(2)— By  Rbcobd— Plkadiho. 

The  fact  that  plaintiff's  petition  in  bis  for- 
mer suit  against  a  trust  company  to  recover 
his  monthly  salary  for  acting  as  its  representa- 
tive averred  that  defendant  had  canceled  and 
terminated  the  oontract  and  prayed  a  recovery  of 
the  amount  therein  stipulated  as  liquidated  dam- 
ages, in  view  of  the  showing  that  plaintiff  re- 
covered only  part  of  the  salary  payable  by  de- 
fendant under  the  contract  did  not  estop  plain- 
tiff from  recovering  the  remainder  theieoL 

[Ed.  Note.— For  other  cases,  see  Eistoppel, 
Cent  Dig.  S  8 ;  Dec.  Dig.  «=>3(2).] 

6.  Election  of  Reuedixs  (3=>11  —  Distinc- 
tion FBOM  Mistake  of  Reicedies. 

There  must  be  two  remedies  available  be- 
fore one  can  be  bound  as  by  an  "election  of 
remedies,"  and  there  is  a  difference  between  an 
election  of  remedies  and  a  mistake  of  remedies. 

[Ed.  Note.— For  other  cases,  see  Election  ot 
Remedies,  Cent  Dig.  g  14 ;   Dec.  Dig.  «=s>ll. 

EV>r  other  definitions,  see  Words  and  Phrases, 
Elrst  and  Second  Series,  Election.] 

Appeal  from  Circuit  Court,  Pike  Comity; 
Edgar  B.  Woolfolk,  Judge. 

Action  by  John  S.  Fitzgerrell  against  the 
Federal  Trust  Ciompany.  Judgment  for 
plalntlfE,  and  defendant  appeals.    Affirmed. 

Jamison  &  Thomas,  of  St  Louis,  and  Robt 
A.  May,  of  Louisiana,  Mo.,  for  appellant 
Tom  B.  McOlnnis  and  John  S.  Fitzgerrell, 
both  of  Bowling  Oreen,  for  respondent. 

ALLEN,  J.  This  is  an  action  to  recover 
the  sum  of  9137a}0  alleged  to  be  due  plaintiff 
npon  a  written  contract  entered  Into  between 
plaintiff  and  defendant  on  December  29, 
1908.  By  the  terms  of  the  contract  pleaded 
the  plaintiff  agreed  to  purchase  one  share  of 
the  capital  stock  of  the  defendant.  Federal 
Trust  Company  (the  price  thereof  being 
$300),  and  to  retain  the  same  so  long  as  the 
contract  remained  In  force,  and  the  defend- 
ant thereby  appointed  plaintiff  as  its  "spe- 
cial and  confidential  correspondent"  In  and 
for  Pike  county.  Mo.  The  contract  made 
provision  respecting  the  duties  to  be  per- 
formed by  plaintiff  In  the  capacity  aforesaid, 
to  wit,  to  furnish  certain  confidential  Inform 
mation  to  defendant  and  keep  it  informed 
concerning  persons  who  might  require  or 
need  the  services  of  a  trust  company,  and  to 
secure  Its  appointment  as  administrator  or 
executor  where  possible.  In  consideration 
of  the  purchase  and  retention  of  the  stock 
by  plaintiff,  and  the  performance  of  the 
services  mentioned,  defendant  agreed  to  pay 
plaintiff  $150  per  year,  payable  in  install- 
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ments  of  $12.50  per  month,  for  a  period  of 
three  years;  plalottfT  also  to  receive  "the 
regular  fees  and  commissions  on  the  busi- 
ness transacted  through  his  oflBce."  It  was 
farther  provided  that  defendant  might  at 
any  time  cancel  the  contract.  In  which  event 
It  was  obligated  to  pay  to  plalntUf  $300  as 
liquidated  damages,  together  with  such  sal- 
ary and  commissions  as  might  then  be  due 
him — ^plaintlli  to  thereupon  assign  and  trans- 
fer to  defendant  the  share  of  stock  acquired 
by  him  as  aforesaid. 

From  what  purports  to  be  a  bill  of  excep- 
tions in  appellant's  abstract  It  api>ears  that 
defendant  did  not  succeed  in  putting  itself 
In  position  to  transact  the  business  ccmtem- 
plated  by  the  contract  In  question.  Plain- 
tifTs  testimony  goes  to  Show  that  during  the 
entire  life  of  the  contract  he  held  himself 
ready  to  perform  any  services  required  of 
him  thereunder,  but  that  he  did  no  business 
for  defendant  for  the  reason  that  after  the 
ezecatlon  of  the  contract  he  was  notified  by 
defendant  company  that  it  was  not  In  con- 
dition to  do  business  of  the  character  con- 
templated, and  that  defendant  never  succeed- 
ed in  patting  itself  in  iMsition  to  transact 
such  business.  The  evidence  shows  that 
plaintiff  paid  for  the  share  of  stoclc  agreed 
to  be  pmrchased  by  him ;  that  Is  to  say,  plain- 
tiff paid  a  note  given  by  him  to  defendant 
therefor,  with  interest,  less  one  month's  sal- 
ary, viz.,  $12.60.  Thereafter  defendant  paid 
plaintiff  the  further  sum  of  $12.50  as  salary, 
but  discontinued  further  payments. 

This  is  the  second  suit  prosecuted  by 
plaintiff  to  recover  salary  due  and  unpaid 
mider  the  contract.  The  first  suit  was  in- 
stituted on  April  12,  1911.  The  petition  In 
that  suit,  which  was  introduced  In  evidence 
by  defendant  in  the  present  action,  proceed- 
ed for  the  recovery  of  $287.60,  alleged  to  be 
the  amount  of  salary  which  had  then  ac- 
crued under  the  contract,  less  the  sum  of 
$25  paid  on  account  thereof  In  the  manner 
above  mentioned.  In  that  petition  plaintiff 
also  set  up  that  defendant  had  "refused  to 
carry  out  the  terms  and  provisions  of  said 
contract,"  and  "by  its  action  in  the  prem- 
ises," had  "canceled,  terminated,  and  repu- 
diated said  contract."  It  is  said  that  the 
Judgment  in  the  former  action  was  in  plain- 
tiff's favor  for  $287.50,  but  the  Judgment 
did  not  come  into  evidence  in  the  present 
case  and  Is  not  before  us.  When  it  was  of- 
fered by  defendant  plaintiff  objected  to  its 
introduction.  The  court  thereupon  stated 
that  be  deemed  neither  the  Judgment  nor  the 
verdict  to  the  former  case  material  In  the 
present  action.  A  colloquy  ensued  between 
court  and  counsel,  and  plaintiff's  counsel  ad- 
mitted that  a  Judgment  was  rendered  In  the 
former  salt  and  that  an  appeal  was  taken  by 
defendant  to  this  court,  which  appeal  de- 
fendant afterwards  dismissed.  But,  as  said, 
the  Judgment  was  not  admitted  in  evidence. 


nether  was  any  exception  saved  to  the  ac- 
tion of  the  court  in  the  premises. 

At  the  trial  of  this  cause  below  plaintiff 
sought  to  show  that  In  the  former  action  the 
court  instructed  the  Jury  that  plaintiff  was 
not  entitled  to  recover  the  liquidated  dam- 
ages mentioned  in  the  contract,  for  the  rea- 
son that  there  was  no  evidence  that  defend- 
ant had  canceled  and  termtoated  the  con- 
tract; that  the  court,  In  the  former  action, 
further  instructed  the  Jury  th4t  If  they 
found  for  plaintiff  they  should  assess  his 
damages  "at  not  to  exceed  the  sum  of  $2S7.- 
50  on  account  of  salary  earned.  If  any" ;  and 
that  the  verdict  and  Judgment  In  that  suit 
was  for  the  sum  of  $287.50.  This  evidence 
the  trial  court  excluded.  The  instructions  in 
the  present  case  need  not  be  noticed.  There 
was  a  verdict  and  judgment  In  plalntlfTs  fa- 
vor for  $137.50,  being  the  entire  balance  al- 
leged to  be  due  and  payable  to  plaintiff  as 
salary  under  the  contract,  after  crediting  de- 
fendant with  the  amount  previously  paid  to 
or  recovered  by  plaintiff  as  mentioned  above. 

[1 , 2]  I.  At  the  outset  It  should  be  stated 
that  appellants'  abstract  before  us  is  fatally 
defective,  to  that  the  record  proper  as  ab- 
stracted falls  to  show  that  any  motion  for  a 
new  trial  was  filed,  or  that  the  bill  of  ex- 
ceptions was  ever  signed,  filed,  and  made  a 
part  of  the  record.  In  truth,  nothing  is 
properly  before  us,  but  the  pleadtogs  and 
the  Judgment.  Respondent  makes  no  point 
of  this,  but  we  may  properly  notice  it  ex 
meru  motu.  However,  as  the  appeal  must  be 
held  to  be  without  merit  upon  a  considera- 
tion of  the  bill  of  exceptions,  we  shall  briefly 
dispose  of  the  questions  raised  by  appellant, 
as  though  the  entire  proceedtogs  below  were 
before  us. 

II.  ^ere  is  bnt  one  assignment  of  error 
before  us,  and  that  pertatos  to  the  action  of 
the  trial  court  to  overruling  defendant's  de- 
murrer to  the  evidence,  offered  at  the  close 
of  plaintiff's  case,  and  likewise  at  the  close 
of  all  the  evidence  in  the  case.  The  potots 
made  by  learned  counsel  for  appellant  to 
support  of  this  assignment  of  error  are:  (1) 
That  the  action  Is  barred  by  the  former  Judg- 
ment ;  (2)  that  plaintiff  is  estopped  to  prose- 
cute this  action  because  of  his  election  In  the 
former  case  to  treat  the  contract  as  canceled 
and  terminated;  (3)  that  platotlff  split  his 
cause  of  action;  (4)  that  the  contract  sued 
on  was  ultra  vires  as  to  defendant  corpora- 
tion, and  not  executed  by  one  having  au- 
thority to  btod  defendant. 

[3]  As  to  the  last-mentioned  point,  viz., 
that  the  contract  was  ultra  vires  and  Its  ex- 
ecution unauthorized,  nothing  more  need  be 
said  than  that  the  evidence  falls  to  show 
anything  to  support  either  contention.  Nei- 
ther is  there  any  merit  in  the  contention  that 
platotlff  has  split  an  entire,  todlvlslble  cause 
of  action.  Platotlff  was  bound  to  Include  in 
the  claim  sued  upon  to  each  tostance  all  ia^ 
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stallments  of  salary  due  at  the  time;  but 
his  prior  action  for  salary  then  alleged  to 
be  due  and  payable  did  not  prevent  the 
bringing  of  the  present  action  for  salary  ao 
cmlng  thereafter.  See  Rundelman  v.  Boiler 
Works  Company,  178  Mo.  App.  loc.  dt  650, 
661,  and  cases  dted,  161  S.  W.  609. 
'  [4]  As  to  the  question  of  res  adjndlcata.  It 
Is  to  be  borne  In  mind  that  the  former  Judg- 
ment was  not  In  evldeuce.  It  follows  that, 
even  If  we  were  to  consider  appellant's  biU  of 
exceptions,'  we  could  not  judicially  determine 
the  effect  of  the  former  judgment  upon 
plaintiff's  present  cause  of  action.  If  we 
were  to  treat  as  In  evidence  the  Instructions 
and  verdict  In  the  former  case  offered  by 
plaintiff  at  the  trial  of  this  action  below.  It 
would  be  made  to  appear  that  the  former 
Judgment  In  Itself  concluded  nothing  except 
the  right  of  recovery  by  plaintiff  of  the 
salary  then  due  him  under  the  contract 
That  this  would  not  preclude  a  recovery 
thereafter  for  future  Installments  accruing 
under  the  contract  cannot  be  doubted.  But 
In  the  state  of  the  record  before  us  we  can 
predicate  nothing  upon  the  former  judgment 

[5,  6]  It  is  argued  (assuming  that  we  are 
to  consider  appellant's  bill  of  exceptions) 
that  the  plaintiff  is  estopped  to  prosecute 
this  action  by  reason  of  the  fact  that  his 
petition  in  the  former  suit  averred  tliat  de- 
fendant had  canceled  and  terminated  the 
contract,  and  prayed  a  recovery  of  ?300  as 
liquidated  damages  therefor.  It  is  contend- 
ed that  plaintiff,  Iiaving  elected  to  pursue  the 
remedy  mentioned,  is  barred  by  the  election 
and  cannot  now  pursue  anutlier  and  different 
remedy.  But  upon  a  showing  merely  of  what 
was  contained  in  the  petition  iu  the  former 
case  we  could  not  uphold  this  contention  of 
appellant  If  it  be  a  fact  that  the  court.  In 
the  former  action,  Judicially  determined  that 
plaintiff  had  no  remedy  on  the  theory  that 
the  contract  had  been  canceled  and  terminat- 
ed, it  merely  shows  a  mistake  on  plaintiff's 
part  respecting  his  remedy,  which  would  not 
preclude  him  from  suing  for  a  further 
breach  of  the  contract.  There  must  be  in 
fact  two  remedies  available  before  one  can 
be  bound  as  by  an  election  of  remedies. 
"There  is  a  difference  between  an  election  of 
remedies  and  a  mistake  of  remedies."  See 
Hartwlg  V.  Insurance  Co.,  167  Mo.  App.  loc. 
dt  131,  133,  151  S.  W.  477;  Hill  v.  Combs, 
92  Mo.  App.  242;  McLaughlin  v.  Austin, 
104  Mich.  489,  62  N.  W.  710. 

So  far  as  appears  even  by  the  bill  of  excep- 
tions, plaintiff  has  recovered  merely  a  por- 
tion of  the  salary  provided  to  be  paid  him  by 
the  contract  He  is  not  thereby  estopped  to 
recover  the  remainder  thereof. 

It  follows  that  the  judgment  should  be 
affirmed ;  and  it  is  so  ordered. 

KETNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


DIEHR  T.  DEAN  et  aL    (Nos.  14290,  14291.) 
(St  Louis  Court  of  Appeals.     Missouri.     July 
6.  1916.) 

1.  Forcible  Entbt  and  Detainer  €=»29(4) — 
Guilt— StrinciENCT  op  Evidence. 

In  actions  of  unlawful  entry  and  detainer. 
evidence  as  to  tbe  time  defendants  took  poesos- 
sion  held  sufficient  to  warrant  findings  of  guilt 
in  each  case. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  (  140;  Dec.  Dig. 
<g=»29(4).] 

2.  Appeal  and  Ebbob  «=al011(l)— Review— 
Finding. 

A  finding  of  the  trial  court  on  conflicting 
evidence  is  conclusive  in  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  3983-^988;  Dec  Dig.  «=> 
1011(1).] 

3.  EXECUTOBS  AND  Aduinistbatobs  ®=5»426— 
AUTHOBITT     OF     AdMINISTBATOB     PENDENTE 

Lite— Statutes. 
Under  Rev.  St  1009,  U  7687,  7688.  provid- 
ing what  remedies  heirs,  devisees,  etc..  are  enti- 
tled to  against  persons  guilty  of  forcible  entry 
and  detainer,  etc.,  an  administrator  pendente  lite 
was  invested  with  authority,  when  acting  under 
order  of  the  probate  court  requiring  him  to  take 
possession  of  decedent's  realty  and  rent  the 
same,  to  bring  actions  of  unlawful  entry  and 
detainer  against  occupants  thereof. 

[Ed.  Note. — ^For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  1663,  1665; 
Dec.  Dig.  «=>426.) 

4.  JTTDOIOSNT  <8=>476— OOLLATEBAI,  ATTACK. 

An  order  of  the  probate  conrt,  directing  an 

administrator  pendente  lite  to  take  charge  of  de- 
cedent's realty,  cannot  be  collaterally  assailed, 
in  actions  of  unlawful  entry  and  detainer  insti- 
tuted by  such  administrator,  by  defendants'  ar- 
gument that  he  failed  to  make  proper  application 
and  showing  to  the  probate  court  for  the  order. 
[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  {  010 ;  Dec.  Dig.  «=>475.] 

6.    EXECDTOBS   AND    ADMINISTBATOBS   ®=>31   — 

Administbatob  Pendents  Lite — Xebmina- 

TION   OP  AUTHOEIir. 

The  authority  of  an  administrator  pendente 
lite,  appointed  by  the  probate  court  to  act  as 
such,  continued  until  the  final  result  of  the  will 
contest  was  duly  certified  to  the  probate  court 
and  did  not  "die  a  natural  death"  upon  termina- 
tion of  the  will  contest,  and  the  mere  transcript 
of  the  record  of  the  will  contest  in  the  circuit 
court  availed  defendants  nothing,  as  showing 
termination  of  the  administrator's  authority,  in 
his  actions  of  unlawful  entry  and  detainer. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  18(i-190; 
Dec.  Dig.  <S=>31.) 

Appeal  from  Circuit  Court  St  Louis  Coun- 
ty ;  John  W.  McElhinney,  Judge. 
"Not  to  be  officially  published." 
Actions  by  J.  George  Dlehr,  administrator 
pendente  lite  of  the  estate  of  Louis  Breker, 
deceased,  against  James  Dean  and  others. 
Frmu  a  judgment  for  plaintiff,  defendants  ap- 
peal.   Judgment  affirmed. 

Chas.  A.  Smith  and  'WiUiam  Cohlck,  both 
of  St  Louis,  and  A.  E.  L.  Gardner,  of  Clay- 
ton, for  appellants.  Theo.  C.  Bruere  and  C. 
W.  Wilson,  both  of  St  Charles,  for  respond- 
ent. 


ALLEN,  J.    These  are  two  actions  of  un- 
lawful entry  and  detainer  instituted  by 
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spondent  on  August  7>  1912,  before  a  Justice 
of  the  peace  of  St.  Louis  county.  One  of 
tbem.  No.  14290  In  this  court,  Is  against  ap- 
pellants James  Dean  anB  Dock  Dean,  while 
tbe  other.  No.  14291  in  tliis  court,  is  against 
appellant  Frank  Fortune.  The  suits  are  for 
the  possession  of  two  parcels  of  land,  being 
a  part  of  lot  13  of  "St.  Charles  Island,"  in 
St  Louis  county.  The  causes  reached  tbe 
circuit  court  on  appeal  where,  by  agreement 
of  the  parties,  they  were  tried  together  as  one 
action,  resulting  In  a  Judgment  in  plaintiff's 
faror  against  all  of  the  defendants,  who  hare 
appealed  to  this  court.  Tbe  appeals  have  been 
briefed  and  submitted  together  on  one  record. 

Respondent  instituted  the  actions  as  ad- 
ministrator i)endeute  lite  of  the  estate  of  one 
Louis  Broker,  deceased'.  It  appears  that 
Breker,  a  resident  of  St.  Cliarles  county,  died 
in  1910,  leaving  a  will  in  which  Dora  J.  Brek- 
er was  named  as  executrix.  Thereafter  a 
suit  was  filed  to  contest  his  will,  and  pending 
such  contest  respondent  was,  by  the  probate 
court  of  St  Charles  county,  on  November 
10,  1910,  appointed  administrator  pendente 
lite  of  his  estate.  On  December  29,  1910, 
i^aid  probate  court,  upon  respondent's  appli- 
cation, made  an  order  of  record,  requiring  re- 
spondent, as  administrator  pendente  lite,  to 
Cake  possession  of  the  real  estate  of  the  de- 
ceased and  rent  the  same.  It  does  not  ap- 
pear that  respondent's  authority  to  act  as 
such  administrator  ever  terminated.  At  the 
trial  of  the  cause  below  defendants  offered  in 
evidence  the  record  In  the  suit  to  contest  the 
will,  which,  it  is  said,  showed  that  the  will 
contest  had  been  terminated  by  a  verdict  and 
Judgment  overturning  the  will,  from  which 
Judgment  no  appeal  was  taken.  But  it  was 
not  shown,  nor  was  there  any  offer  to  show, 
that  the  result  of  the  will  contest,  if  finally 
terminated  had  ever  been  certified  to  the  pro- 
bate court  of  St.  Charles  county,  or  that  any 
proceedings  were  had  In  the  latter  court  to 
terminate  respondent's  authority.  Upon  re- 
si)ondent's  objection  the  record  thus  offered 
was  excluded.  The  cause  was  tried  before 
the  court,  without  a  Jury,  and  upon  hearing 
the  evidence  the  court  made  the  following 
finding,  viz.: 

"Finding  of  guilty  in  each  case.  Damages  as- 
sessed against  defendants  James  Dean  and  Wil- 
son Dean  at  $30  and  tbe  monthly  rents  and 
profits  at  $6.  Judgment  for  possession  and  $100 
damages,  with  monthly  rents  and  profits  at  $12 
until  restitution  and  costs.  Damages  ansesaed 
against  defendant  Frank  Fortune  at  $21.33,  and 
the  monthly  rents  and  profits  at  $2.50.  Judg- 
ment for  possession  and  $42.66  damages,  with 
monthly  rents  and  profits  at  $5  until  restitution 
an^  ojsts.  Memorandum  of  court  filed.  Decla- 
rations of  law  filed." 

Judgment  was  entered  accordingly. 
Though  this  finding  recites  that  declarations 
of  law  weare  filed,  the  record  does  not  show 
what.  If  any,  declarations  of  law  were  given. 
It  does .  appear  that  defendants  requested 
a  declaration  of  law  in  tbe  nature  of  a  de- 
murrer to  the  evidence,  which  was  refused. 

[1,2]  It  Is  argued  that  the  evldfflice  con- 


clusively  shows  that  defendants  had  been  in 
possession  of  the  property  in  question  for  a 
period  of  more  than  three  years  prior  to  the 
Institution  of  these  suits.  But  an  examina- 
tion of  the  evidence  in  the  record  reveals 
that  it  by  no  means  sustains  this  contention. 
The  evidence  for  plaintiff  tends  to  show  that 
Breker  was  in  continuous  possession  of  the 
premises  in  question,  either  in  person  or  by 
his  tenants,  from  about  1SS4  to  his  death  in 
1910,  and  that  these  defendants,  claiming 
under  other  parties,  entered  upon  the  prem- 
ises some  time  in  1911.  If  plaintlfTs  evi- 
dence be  true,  this  was  an  invasion  of  plain- 
tiff's possession  as  administrator  in  charge 
of  the  property  under  order  of  the  probate 
court.  Whatever  conflict  may  be  said  to  ex- 
ist in  the  evidence  adduced,  there  is  ample 
evidence  in  behalf  of  plaintiff  to  warrant  the 
finding  of  the  trial  court.  And  in  the  state  of 
the  record  before  us  this  finding  concludes 
the  matter  here. 

[3,4]  Api)cllant  further  contends  that  re- 
spondent was  without  authority  to  Institute 
tills  action  as  administrator  pendente  lite. 
But  this  contention  is  manifestly  without 
merit.  As  administrator  pendente  lite  he 
was  Invested  with  such  authority,  when  act- 
ing under  an  order  of  the  probate  court, 
by  virtue  of  sections  7687  and  7688,  Rev.  Stat 
1909.  And  see  Union  Trust  Co.  v.  Soderer, 
171  Mo.  loc.  dt  679,  72  S.  W.  499.  The  argu- 
ment that  respondent,  failed  to  make  a  prop- 
er application  and  showing  to  the  probate 
court  to  obtain  the  order  to  take  charge  of 
the  realty  of  the  deceased  avails  notliiug 
here.  Appellants  cannot  thus  collaterally  as- 
sail the  order  of  the  probate  court.  See 
Green  v.  Tittman,  124  Mo.  372.  27  S.  W.  391. 

[6]  It  is  argued  that  tbe  order  of  the  pro- 
bate court  of  St.  Charles  county  appointing 
respondent  administrator  pendente  lite  "died 
a  natural  death"  upon  tbe  termination  of 
the  will  contest,  and  that  the  trial  court  erred 
in  excluding  the  record  in  that  suit,  which, 
it  is  said,  showed  that  the  will  contest  came 
to  an  end  by  a  verdict  and  Judgment  on  De- 
cember 23,  1910.  But  this  assignment  of  er- 
ror must  be  ruled  against  appellant.  Re- 
spondent's authority  to  act  as  administrator 
continued  until  the  final  result  of  the  will  con- 
test was  duly  certified  to  the  probate  court. 
See  State  ex  rel.  v.  Qulnotte,  166  Mo.  513,  57 
S.  W.  281,  50  L.  R.  A.  787.  The  mere  tran- 
script of  the  record  In  the  circuit  court,  in 
the  wiU  contest  case,  availed  appellant  noth- 
ing. Though  it  be  that  the  writing  purport- 
ing to  be  the  will  of  the  deceased  was  found 
not  to  be  his  wUl,  there  is  nothing  to  show 
that  the  result  properly,  or  in  any  way, 
reached  the  probate  court  (see  State  ex  reL  v. 
Qulnotte,  supra),  and  no  showing  whatsoever 
of  anything  to  terminate  respondent's  author- 
ity, and  that  he  continued  to  act  as  adminis- 
trator appears  from  the  record  of  the  probate 
court  introduced  in  evidence  below. 

We  perceive  no  reversible  error  In  the  ree- 
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ord.    The  jndgment  should  therefore  be  af- 
firmed; and  It  is  so  ordered. 

REYNOLDS,    P.    J.,    and    NORTONI,    J., 
concur. 


SEMMES  et  al.  t.  RUEDIGER  et  al. 
(No.  14371.) 

(St.  Louis  Cktnrt  of  Appeals.     Missouri.    Jul; 
6,  1916.) 

L  Chattel    Mobtoaoes    4=>186    —    Bulk 

Sales  Act— VaLidiit. 

A  chattel  mortgage  to  a  brewing  compan; 
of  all  a  Baloon  keeper's  stock  of  merchandise, 
fixtures,  etc.,  for  a  stated  money  consideration 
claimed  to  be  then  due  the  brewing  company, 
and  purporting  to  secure  a  note,  was  fraudu- 
lent and  void  as  to  creditors  of  the  mortgagor, 
where  the  brewing  company  did  not  receive, 
prior  to  the  transfer,  a  verified  written  state- 
ment containing  the  names  and  addresses  of  all 
creditors,  and  did  not  notify  the  creditors  be- 
fore taking  possession  of  the  stock  or  paying 
the  consideration,  as  required  by  the  Bulk 
Sales  Law  (Laws  1913,  pp.  163-165). 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §  868;  Dec.  Dig.  <3=>186.] 

2.  Chattel  Mobtoaqeb  €=>202— Bulk  Bales 
Law— LiABiLiTT  of  Pubchasbb— Reoeivkb. 
And  under  section  2  of  the  Bulk  Sales 
Law  (Laws  1913,  pp.  163-165),  providing  that 
If  the  purchaser  fraudulently  fails  to  comply 
with  the  law  he  shall,  on  application  of  any 
of  the  seller's  creditors,  become  a  receiver  ac- 
countable to  such  creditors  for  all  the  merchan- 
dise received  on  the  sale,  and  that  no  creditor 
shall  have  a  Uen  on  any  merchandise  except 
the  goods  sold  and  delivered  by  him,  a  decree 
for  a  creditor  should  constitute  the  fraudulent 
purchaser  a  receiver,  accountable  to  the  seller's 
creditors,  the  court  to  take  such  steps  in  the 
receivership  as  may  appear  proper  to  protect 
the  rights  of  the  parties  and  the  creditors. 

[EM.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §§  360,  391,  392,  403,  404, 
416:  Dec.  Dig.  «=>202.} 

Appeal  from  Cape  Qlrardean  Court  of 
Common  Pleas;   R,  Q.  Ranney,  Judge. 

Bill  In  equity  by  Joseph  M.  Semmes'^ind 
Raphael  E.  Semmes,  doing  business  as  B.  J. 
Semmes  &  Co.,  against  Oscar  F.  Rnedlger 
and  the  Rudolph  Stecher  Brewing  Company. 
Judgment  confessed  as  to  defendant  Rue- 
diger,  and  Judgment  for  plaintiff  against  de- 
fendant Rudolph  Stecher  Brewing  Company, 
and  it  appeals.  Reversed,  and  cause  remand- 
ed, with  directions. 

J.  H.  Doris,  of  Cape  Girardeau,  for  appel- 
lant. Thos.  F.  Lane,  of  Cape  Girardeau,  for 
respondents. 

ALLEN,  J.  Prior  to  August  26,  1913, 
Oscar  F.  Ruedlger,  one  of  the  defendants 
herein,  was  engaged  In  the  saloon  business 
in  Cape  Girardeau,  Mo.,  at  which  time  he 
was  indebted  to  plaintiffs  for  liquors  sold 
and  delivered  to  him.  On  said  August  26, 
1913,  defendant  Ruedlger  executed  a  certain 
instrument  In  the  nature  of  a  chattel  mort- 
gage by  wbidi  he  attempted  to  convey  to 
the  defendant  brewing  company  all  of  his 
stock  of  merchandise,  saloon  fixtures,  equip- 


ment, etc.  The  consideration  named  therein 
was  $936.28,  which.  It  is  claimed,  Ruedlger 
then  owed  the  brewing  company ;  and  the 
instrument  purported  to  secure  a  promissory 
note  for  said  sum,  of  even  date  therewith, 
payable  one  day  after  date.  Among  other 
things.  It  provided  that  Rnedlger  was  to 
thereafter  act  aa  manager  of  the  saloon,  run 
and  operate  It  and  sell  the  stock  oa  hand, 
and  at  the  end  of  each  week  make  weekly 
settlements  with  the  brewing  company,  de- 
ducting from  bis  weekly  sales  the  current 
expenses  of  conducting  the  business  and  $15 
per  week  for  hired  help,  the  balance  to  be 
paid  on  the  alleged  debt.  On  October  15, 
1913,  plaintiffs  filed  their  petition  herein, 
in  the  nature  of  a  bill  In  equity,  against 
both  Ruedlger  and  the  brewing  company, 
setting  up  that  defendant  Ruedlger  was  in- 
debted to  plaintiffs  in  the  sum  of  $261.24, 
and  was  so  indebted  on  said  August  26, 
1913,  and  that  on  said  day  he  fraudulently 
assigned  and  transferred  to  his  codefendant, 
the  brewing  company,  the  merchandise  and 
futures  mentioned,  then  owned  by  him  and 
in  his  possession.  And  the  petition  avers 
that  defendant  brewing  company  did  not — 
"as  required  by  law,  demand  nor  receive  from 
the  said  Ruedlger,  prior  to  the  alleged  sale  and 
transfer  of  the  stock  of  merchandise  and  fix- 
tures above  described,  a  written  statement,  con- 
taining the  names  and  addresses  of  all  the  cred- 
itors of  said  Ruedlger,  together  with  the 
amount  of  indebtedness  due  or  owing  by  the 
said  Ruediger  to  eaclr  of  his  said  creditors, 
and  verified  by  the  oath  of  the  said  Rnedlger  as 
required  by  law,  and  certified  to  be  a  full,  ac- 
curate, and  complete  list  of  his  creditors  and 
the  amount  owing  to  each,  to  the  best  of  his 
knowledge  and  belief;  and  the  said  brewing 
company  did  not,  as  required  by  law,  notify, 
or  cause  to  be  notified,  by  telegraph,  or  regis- 
tered mall  properly  stamped  and  deposited  in 
the  mail,  these  plaintiffs,  or  other  creditors  of 
the  said  Ruediger,  seven  days  before  taking 
possession  of  the  said  stock  of  merchandise  and 
said  fixtures  and  equipment  aforesaid,  or  before 
paying  the  purchase  price  thereof  or  the  r«n- 
slderetion  of  the  transfer  to  the  said  Ruedisier 
of  the  proposed  sale,  trade,  or  other  dispositinn 
of  said  stock  of  merchandise  or  fixtures,  nor  a 
general  statement  of  the  general  character  of 
the  merchandise,  fixtures,  and  equipment  to  b« 
disposed  of,  and  the  terms  and  conditions  of  the 
purchase,  and  the  parties  thereto,  the  date 
when  and  the  place  where  the  sale,  trade,  or 
other  disposition  of  said  stock  of  merchandise, 
fixtures,  and  equipment  was  to  be  finally  made, 
as  required  by  law  in  such  case." 

And  the  petition  alleges  that  since  August 
26,  1913,  defendant  brewing  company,  by  its 
agents  and  servants,  has  been  in  possession 
of  and  conducting  Ruedlger's  said  business, 
disposing  of  the  goods  and  receiving  the  pro- 
ceeds of  the  sales  therefor.  The  prayer  of 
the  petition  Is  that  Judgment  be  rendered 
against  Ruediger  for  the  amount  of  his  said 
Indebtedness  to  plaintiffs,  and  that  the  court 
adjudge  and  decree  the  said  conveyance  to 
d^endant  brewing  company  to  be  frandolent 
and  void  as  to  plaintiffs  and  other  creditors; 
that  the  brewing  company  be  declared  as  to 
these  plaintiffs  a  receiver  fOr  the  said  m^< 


^SjFor  other  cases  see  game  topic  and  KET-NUMBBR  In  all  Key-Numbered  Digests  and  IndezM 


Ogle 


Mo.) 


PKIEBE  V.  CKANDAIiL 


605 


chandlse,  flxtnres,  etc.,  and  of  all  sales  made 
thereof  since  the  2eth  day  of  Angust,  1913; 
and  that  said  defendant  "be  required  to  pay 
Into  conrt  sufficient  of  the  proceeds  of  said 
merchandise  stock  and  the  sales  thereof  to 
satisfy  the  debt  of  plaintiffs  herein,  and  the 
cost  of  thla  action,"  and  for  general  relief. 
Defendant  Rnedlger  filed  an  answer,  ad- 
mitting bis  Indebtedness  to  plaintiffs  in  the 
sum  of  $261.24,  and  confessing  judgment 
therefor,  and  denying  the  other  allegations 
of  the  petition.  The  separate  answer  of  de- 
fendant brewing  company,  aside  from  formal 
admissions,  Is  a  general  denial.  The  cause 
was  tried  before  the  court  as  in  equity,  re- 
sulting in  a  decree  In  plaintiffs'  favor.  The 
court  found'  the  facts  In  plaintiffs'  favor, 
and  found  the  conveyance  aforesaid  by  Rne- 
dlger to  Ms  codefendant  to  be  fraudulent  and 
void  as  to  plaintiffs-  and  other  creditors  of 
Bnedlger,  because  of  the  failure  to  comply 
with  the  act  of  March  25,  1913,  known  as  the 
Bulk  Sales  Lew.  Bee  Laws  1913,  pp.  163- 
165.  The  court  thereupon  ordered,  adjudged, 
and  decreed: 

"That  the  plaintiffs  have  and  recover  of  the 
defendants  the  sum  of  $268.^  being  the  sum 
of  $261.24,  together  with  six  per  cent,  interest 
thereon  from  the  last  day  of  Jane,  1913,  to  the 
date  of  this  judgment;  and  for  their  costs  in 
this  behalf  expended  and  have  thereof  execu- 
tion." 

From  this  judgment  the  defendant  brew- 
ing company  prosecutes  this  appeal. 

[t]  It  is  unnecessary  to  rehearse  the  evi- 
dence adduced  at  the  trial  below.  It  is  suf- 
ficient to  say  that  it  clearly  appears  that  the 
court's  findings  as  to  the  facts  are  fully  war- 
ranted by  the  evidence  adduced,  and  that 
the  court  was  right  in  holding  that  the  con- 
veyance in  question  to  the  appellant  brewing 
company  was  fraudulent  and  void  under  the 
"Bulk  Sales  Law."  In  view  of  the  character 
of  the  instrument  and  the  evidence  adduced 
respecting  the  transaction,  it  sufficiently  ap- 
pears that  it  was  sought  to  transfer  to  appel- 
lant all  of  the  stock  and  fixtures  mentioned, 
in  fraud  of  the  right  of  plaintiffs  and  other 
creditors,  and  contrary  to  the  express'  terms 
of  the  statute  invoked  by  plaintiffs. 

[2]  Appellant's  learned  counsel,  however, 
contends  tliat  the  judgment  entered  is  one 
which  the  court  was  not  authorized  to  enter 
under  the  law,  in  view  of  the  nature  of  the 
suit,  and  the  remedy  invoked.  This  conten- 
tion appears  to  be  sound.  The  petition 
prays  Judgment  against  Ruediger,  to  which 
plaintiffs  are  entitled,  but  it  is  sought  to 
hold  appellant  brewing  company  as'  a  re- 
ceiver for  the  property  in  question,  under 
and  in  accordance  with  the  terms  of  the 
act  of  March  25,  1913,  supra.  While  other 
relief  is  asked,  under  the  theory  of  plaintiffs' 
case  a  general  Judgment  should  not  have 
been  entered  against  appellant,  upon  this 
petltl<m.  Plaintiffs'  right  to  proceed  by  at- 
tacIUDent,   on   the  ground  of  a  fraudulent 


transfer  by  Ruediger  of  his  property,  or  to 
invoke  other  remedy  afforded  by  the  law 
under  the  circumstances,  is  a  matter  here 
not  drawn  in  question.  See  Jc^lin  Supply 
Co.  V.  Smith,  182  Mo.  App.  212,  167  S.  W. 
649.  Plaintiffs'  petition  invokes'  the  parttcn- 
lar  remedy  afforded  by  the  act  of  1913,  supra. 
Section  2  of  that  act  provides  that  if  the 
vendee  fraudulently  falls  or  refuses  to  com- 
ply with  Its  provisions  he — 
"shall  upon  application  of  any  of  the  creditors 
of  the  vendor  become  a  receiver  and  be  held 
accountable  to  such  creditors  for  all  the  mer- 
chandise, or  merchandise,  fixtures,  and  equip- 
ment or  equipment  that  have  come  into  his  pos- 
session by  -virtue  of  said  sale,  -trade  or  other 
disposition  thereof:  Provided,  ho-wever,  that 
nothing  in  this  act  shall  be  so  construed  as  to 
give  any  creditor,  manufacturer,  wholesale 
merchant  or  jobber  any  right  to,  or  lien  on  any 
merchandise  or  article  in  any  stock  of  goods, 
except  the  goods  sold  and  delivered  by  such 
creditor,  manufacturer,  wholesale  merchant  or 
jobber." 

The  decree  below  should  therefore  be  such 
as  to  constitute  the  appellant  bre-wing  com- 
pany a  receiver,  within  the  terms  of  the  act 
aforesaid;  and  as  such  receiver  appellant 
should  then  be  held  accountable  to  the  ven- 
dor's creditors  as  the  act  contemplates,  the 
court  taking  such  steps  in  the  receivership 
as  may  appear  to  be  proper  to  conserve  and 
protect  the  rights  of  defendants  and  other 
creditors. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  -with  directions  to  the 
trial  court  to  enter  a  decree  for  plaintiffs 
In  accordance  with  the  views  expressed 
above,  and  that  such  steps  be  taken  in  the 
receivership  as  may  appear  to  be  proper. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


PRIEBB  V.  ORANDALL.    (No.  14,261.) 

(St.  Louis  Court  of  Appeals.    Missouri.    July 

6,  1916.) 

1.  Stidbnob  «=»585— Competency. 

Testimony  that  an  automobile  was  going 
"fast"  is  inadmissible,  where  it  does  not  appear 
that  the  witness  was  qualified  to  testify  as  to 
speed. 

[Eld.   Note.— For  other   cases,   see   Evidence, 
Dec.  Dig.  «s>535.] 

2.  HioHWATS  «=>183  —  Coixision  —  Pboxi* 
MATE  Cause. 

Defendant's  failure  to  sound  his  automo- 
bile horn  did  not  proximately  cause  the  colli- 
sion, where  plaintiff  knew  of  his  approach  when 
600  feet  distant  and  turned  out  of  the  road  in 
ample  time. 

[I5d.   Note. — For  other  cases,   see   Highways, 
Ont.  Dig.  S  470;  Dec.  Dig.  <g=»183.] 

3.  Highways  <S=>184(3)  —  Collision  —  Ac- 
tions—Nbolioenoe. 

Evidence  held  sufficient  to  take  to  the  jury 
the  question  of  defendant's  negligence  in  not 
decreasing  the  speed  of  his  automobile  while 
passing  plaintiff's  pony,  in  view  of  Laws  1911, 
p.  330,  g  12,  subd.  9,  imposing  a  high  degree  of 
care  upon  motorcar  drivers. 

[Bd. 
Cent  " 


I.   Note. — For  other  cases,_see  Highwava.    I       r^r^r\\r> 
Dig.  IS  473,  473%;   Dec.  Dig.  <8=.l84(3).iy  VjVjOy  IC 
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4.  Appeal  and  Ebbor   <$=>106&— Hiohwatb 
€=184(4)— Instetjctions. 

An  instruction  regarding  defendant's  duty 
to  slow  u^  when  he  saw  plaintiff's  pony  in  the 
way  of  his  automobile  held  prejudicial  error, 
where  plaintiff  claimed  the  pony  was  at  the  side 
of  the  road  and  backed  into  the  automobile 
while  it  was  passing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  8^  4220;  Dec.  Dig.  <S=»1066; 
Highways,  Cent  Dig.  §  474;  Dec.  Dig.  <@=> 
181(4).] 

5.  Tbiai,    ®=>191(6)—lNSTBt7CTioNS— Assump- 
tion OF  Fact. 

An  instruction  authoriring  recovery,  if  de- 
fendant failed  to  slacken  the  speed  of  his  au- 
tomobile and  sound  a  warning,  is  improper, 
since  it  does  not  require  a  finding  of  negligence, 
but  assumes  that  certain  omissions  constitute 
negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  429 ;  Dec.  Dig.  <8=»191(6).] 

6.  Tbiai,    €=s>251(8)  —  Instbuctiok8— Appli- 
cation TO  Pleading. 

An  instruction  authorizing  recoyery  for 
any  negligence  of  defendant  or  his  chauffeur  is 
reversible  error,  where  the  petition  alleges  spe- 
cific acts  of  negligence. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  i  593;  Dee.  Dig.  <8=»251(8).] 

7.  WlTNESSEB     «=»219(5)— OOMPETENOY— PBIV- 

ilege—Waiveb— Physician. 

Where  plaintiff  introduced  a  deposition  of 
a  physician  who  treated  her,  and  testified  her- 
self regarding  her  treatment,  etc.,  held,  that 
she  waived  her  privilege  to  object  to  the  testi- 
mony of  another  physician  who  treated  her. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  781,  782;  Dec.  Dig.  <^=»219(5).] 

Appeal  from  Circuit  Court,  Clark  Coun- 
ty; N.  M.  PettlnglU,  Judge. 

"Not  to  be  officially  published." 

Action  by  Laura  O.  Priebe,  a  minor,  by 
her  next  friend,  Samuel  W.  Priebe,  against 
Ed^ar  A.  Crandall.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

.  T.  li.  Montgomery,  of  Kahoka,  and  James 
P.  Gllmore,  of  Tulsa,  Okl.,  for  appellant.  W. 
L.  Berkheimer  and  J.  A.  Whiteside,  both  of 
Kahoka,  for  respondent. 

ALLEN,  J.  Plaintiff,  a  minor,  sues  by 
next  friend  to  recover  for  personal  Injuries 
alleged  to  have  been  Inflicted  upon  her  by 
and  through  the  negligent  operation  of  de- 
fendant's automobile  on  a  public  highway  In 
Clark  county.  Mo.  The  trial  below  resulted 
in  a  verdict  in  plaintiff's  favor,  returned  by 
nine  jurors,  for  $1,000,  arid  from  a  Judgment 
entered  accordingly  defendant  prosecutes  this 
appeal. 

The  petition  charges  that  on  May  16,  1913, 
while  plaintiff  was  returning  to  her  home 
from  school,  riding  upon  a  pony  along  one 
of  the  frequently  traveled  public  roads  of 
the  county  mentioned,  defendant,  while  oper- 
ating his  automobile  along  such  road  at  a 
rate  of  speed  in  excess  of  25  miles  per  hour 
for  a  distance  of  more  than  half  a  mile,  neg- 
ligently struck  said  pony  therewith,  throw- 
ing plaintiff  and  the  pony  to  the  ground  in 
such  manner  that  plaintiff  fell  in  front  of 


one  of  the  front  wheels  of  defendant's  au- 
tomobile, which  passed  over  her  leg,  by  rea- 
son whereof  she  was  severely  injured.  It 
Is  charged  that,  though  the  road  along  which 
defendant's  automobile  passed  in  approach- 
ing plaintiff  was,  for  a  long  distance, 
straight,  and  the  view  unobstructed,  de- 
fendant negligently  failed  to  slacken  the 
speed  of  his  automobile,  or  to  give  any  sig- 
nal or  warning,  but  negligently  and  reck- 
lessly drove  the  vehicle,  at  the  aforesaid  rate 
of  speed,  upon  plaintiff,  wounding  and  tnjur- 
Ing  her.  The  answer  is  a  general  denial, 
coupled  with  a  plea  of  contributory  negll- 
genc& 

Plaintiff  was  a  girl  12  years  of  age  at  the 
time  of  her  Injury.  She  was  returniitg  from 
school,  riding  a  pony,  upon  which  were  seat- 
ed, also,  her  younger  sister  and  another  lit- 
tle girl;  plaintiff  being  seated  behind  the 
other  girls.  These  girls  were  accompanied 
by  their  teacher,  Miss  Lehew,  who  was  rid- 
ing a  horse.  The  automobile,  owned  by  de- 
fendant, was  driven  by  one  Morgan,  and  in 
it  were  the  defendant,  his  daughter,  and 
Morgan's  daughter.  It  approached  plaintiff 
and  her  companions  from  the  rear,  overtak- 
ing them. 

The  evidence  is  that  Miss  Lehew  observed 
the  automobile  when  it  was  about  600  feet 
distant,  and  warned  the  girls  of  its  approach, 
and  that  she  thereupon  turned  her  horse 
to  the  right  of  the  traveled  portion  of  the 
roadway,  while  the  girls  turned  the  pony  to 
the  left  thereof.  The  driver  of  defendant's 
automobile  was  proceedihg  to  pass  between 
the  pony  and  Miss  Lehew's  horse,  when  the 
pony  in  some  way  fell  in  front  of  the  auto- 
mobile. The  evidence  is  conflicting  as  to 
how  this  occurred.  Plaintiff  testified  that 
the  automobile  struck  the  pony  and  threw 
it  to  the  ground,  throwing  her  in  front  of 
one  of  the  wheels  of  the  vehicle,  which  ran 
over  her  leg,  breaking  it  Such  is  likewise 
the  testimony  of  plaintiff's  little  sister,  9 
years  of  age.  But  this  appears  to  be  the 
only  testimony  of  any  eyewitness  to  the  cas- 
ualty to  the  effect  that  the  automobile  ran 
over  plaintiff.  Miss  Lehew  testified  that  the 
automobile  struck  the  pony,  and  that  plain- 
tiff was  thrown  in  front  of  one  of  the  wheels 
thereof;  but  she  did  not  say  that  the  auto- 
mobile ran  over  plaintlfTs  leg,  causing  the 
injury  for  which  plaintiff  sues. 

On  the  other  hand,  the  testimony  of  all  of 
the  occupants  of  defendant's  automobile  is 
that  the  machine  did  not  strike  the  pony  and 
cause  it  to  fall,  and  did  not  run  over  Plata- 
tiff's  leg;  that  as  the  automobile  approached 
the  place  where  the  injury  occurred  the  pony 
was  entirely  out  of  the  traveled  portion  of 
the  road,  to  the  left  thereof;  that  the  speed 
of  the  automobile  was  slacked,  and  it  was 
proceeding  very  slowly,  when  the  pony  be- 
gan to  back  into  the  road  in  front  of  the  nut' 
chine;  that  upon  observing  this  the  driver 
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the  automobile  at  once  brought  it  to  a  stop; 
that  the  jHiny  continued  to  back,  and  fell  up- 
on its  haunches  immediately  In  front  of  the 
automobile,  which  was  then  stationary;  that 
the  pony,  struggUng  to  rise,  struck  the  front 
part  of  the  automobile  and  fell  over; 
and  that  in  falling  with  the  pony  plaintiff 
suffered  the  Injury  for  which  she  sues.  All 
of  these  witnesses,  excepting  Miss  Morgan, 
testified  that  they  saw  plaintiff  reach  for- 
ward and  grasp  the  bridle  rein,  whereupon 
the  pony  backed  into  the  roadway,  reared, 
and  began  to  fall.  Miss  Morgan  testified 
that  she  saw  plaintiff  reach  around  the  two 
girls  in  front  of  her  on  the  pony,  but  could 
not  say  whether  or  not  she  grasped  the  bridle 
rein.  In  addition  to  this,  a  witness  for  plain- 
tifT,  who  was  looking  from  the  window  of  a 
nearby  house,  testified  that,  as  the  automo- 
bile approached  plaintiff  and  her  compan- 
ions, the  pony  was  entirely  out  of  the  trav- 
eled portion  of  tWe  roadway,  and  that  the 
witness  then  saw  it  back  into  the  road  in 
front  of  the  autoiuol^e;  also  there  is  testi- 
mony of  witnesses  to  the  effect  that  plaintiff 
stated  to  others  that  she  was  Injured  by  rea- 
son of  the  pony  falling  upon  her,  and  that 
the  machine  did  not  run  over  her  leg,  though 
plaintiff,  on  the  witness  stand,  denied  that 
she  made  such  statements. 

[1]  There  is  no  evidence  whatsoever  that 
defendant's  machine  was  being  driven  at  a 
s>peed  In  excess  of' 25  miles  per  hour  (sec 
Laws  Mo.  1911,  p.  327,  §  9),  and  the  court 
withdrew  this  assignment  of  negligence  from 
the  Jury.  There  is  testimony  of  some  wit- 
nesses, admitted  over  defendant's  objections, 
to  the  effect  tliat  the  automobile  was  going 
"fast,"  "pretty  fast,"  "awful  fast,"  etc.  It 
was  not  shown  that  these  witnesses  had  any 
idea  of  the  rate  of  speed  of  an  automobile,  or 
were  in  any  way  qualified  to  speak  thereof, 
and  furthermore  such  testimony  was  notlilng 
more  than  the  conclusions  of  the  witnesses, 
and  ought  not  to  have  been  admitted. 

[2]  Nor  does  it  appear  that  a  recovery  may 
be  had  upon  the  theory  of  negligence  on  the 
part  of  the  driver  of  defendant's  automobile 
in  falling  to  seasonably  sound  his  horn,  or 
give  other  warning  of  the  approach  of  the 
machine.  The  evidence  is  conflicting  as  to 
whether  or  not  such  signal  was  given.  The 
evidence  preponderates  in  defendant's  favor 
on  tliis  issue  of  fact ;  but  therei  is  some  evi- 
dence contra,  of  such  character,  at  least,  as 
would  make  the  question  one  for  'the  Jury, 
were  it  not  for  the  fact  that  the  undisputed 
evidence  is  that  plaintiff  and  her  companions 
knew  that  the  machine  was  approaching 
when  it  was  approximately  600  feet  from 
them.  As  they  were  aware  of  the  approach 
of  the  automobile,  and  turned  out  of  the  road 
in  ample  time,  according  to  their  own  testi- 
mony, as  well  as  that  for  defendant,  the 
proximate  cause  of  the  injury  could  not 
have  been  the  failure,  if  any,  to  sound  the 
bom. 

[3]  It    is   argued    by    appellant's   learned 


counsel  that,  in  view  of  the  fact  that  a  re- 
covery cannot  be  had  upon  either  of  the  two 
assignments  of  negligence  mentioned,  the  evi- 
dence failed  to  support  the  specific  negligence 
charged  in  the  petition,  and  that  consequent- 
ly the  trial  court  erred  In  refusing  to  per- 
emptorily direct  a  verdict  for  defendant. 
It  is  true  that  plaintiff  has  alleged  specific 
acts  of  negligence,  and  must  recover,  if  at  all, 
upon  proof  of  one  or  more  of  such  alleged 
specific  nepllgent  acts.  See  Beave  v.  Transit 
Co.,  212  Mo.  331,  111  S.  W.  52;  Crone  v. 
Oil  Co.,  176  Mo.  App.  loc.  dt.  349,  15S  S.  W. 
417;  Feldewerth  v.  Railroad,  181  Mo.  App. 
loc.  cit.  940.  641,  164  S.  W.  711,  and  author- 
ities to  which  these  cases  refer.  But  the 
petition,  among  other  things,  charges  negli- 
gence on  the  part  of  defendant,  or  his  driv- 
er. In  falling  to  slacken  the  speed  of  the  car 
in  approaching  the  point  of  the  alleged  col- 
lision with  the  pony ;  and  there  is  some  evi- 
dence In  plaintiff's  behalf  that  the  speed 
thereof  was  not  slackened  until  after  the 
automobile — as  plaintiff  and  some  of  her  wit- 
nesses say — struck  the  pony.  At  any  rate, 
plaintiff  so  testified,  whatever  may  be  said  of 
other  testimony  for  plaintiff  touching  that 
matter.  While  there  Is  much  positive  and  per- 
suasive evidence  oppofed  to  this,  plaintiffs 
evidence  appears  to  be  sufllclent  to  take  the 
case  to  the  Jury  on  this  assignment  of  neg- 
ligence, particularly  In  view  of  the  high  de- 
gree of  care  required  of  the  driver  of  a 
motor  vehicle  upon  a  public  highway  by  the 
provisions  of  section  12,  subd.  9,  Laws  Mo. 
1911,  p.  330.  Under  the  circumstances,  it 
was  the  duty  of  the  driver  of  defendant's 
automobile  to  exercise  a  high  degree  of  care 
to  have  the  machine  so  under  control  as  to  be 
able  to  stop  quickly,  when  attempting  to  pass 
the  pony  near  the  edge  of  the  traveled  por- 
tion of  the  roadway.  Defendant's  evidence 
tenda  strongly  to  show  no  negligence  in  this 
respect;  but,  in  view  of  plaintiff's  evidence 
touching  the  matter,  we  could  not  well  de- 
clare that  plaintiff  wholly  failed  to  make  out 
a  case  for  the  consideration  of  a  Jury.  We 
therefore  rule  this  assignment  of  error 
against  appellant 

Reversible  error,  however,  was  committed 
in  giving  certain  instructions  for  plaintiff, 
and  in  the  court's  rulings  respecting  the  ad- 
mission of  testimony. 

[4,  5]  Plain tifTs  first  instruction  authorizes 
a  recovery  if  the  Jury  find  that  defendant's 
driver  "failed  to  sound  any  warning,  and 
failed  to  slacken  his  speed  when  approach- 
ing the  plaintiff,  or  failed  to  stop  the  au- 
tomobile, if  he  could  do  so,  when  he  saw  that 
the  pony  on  which  plaintiff  was  riding  was 
not  out  of  the  way  of  the  automobile,"  and 
that  by  reason  thereof  plaintiff  was  run 
upon  and  Injured.  For  the  reason  mentioned 
above,  the  instruction  should  not  have  pred- 
icated a  right  of  recovery  upon  the  failure  to 
sound  the  horn  or 
Ing.    But  as  this  part  i 


ecovery  upon  the  failure  to  f^  r^r^n\r> 
give  other  signal  of  warmy  VjOOQ  Iv 
Mirt  of  the  Instruction  Is  in  O 
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tbe  conJunctlTe,  it  may  be  that  the  error 
alone  would  not  be  fatal,  were  the  instruc- 
tion otherwise  In  proper  form,  though  this 
we  do  not  decide.  The  Instruction  Is  faulty, 
In  that  it  assumes  that  defendant  or  his  driv- 
er saw  that  the  pony  "was  not  out  of  the  way 
of  the  automobile."  In  view  of  the  evidence 
this  was  an  assumption  wholly  unwarranted, 
and  highly  prejudicial  to  defendant  The  In- 
struction is  otherwise  bad,  in  that  it  does  not 
in  terms  require  the  jury  to  find  any  neg- 
ligence on  the  part  of  defendant  or  the  driv- 
er of  bis  machine,  but  assumes  that  the  fail- 
ure to  do  certain  things  constituted  negli- 
gence. 

[8]  Plaintiff's  second  Instruction  is  objec- 
tionable for  the  reason  that  it  authorizes  a 
recovery  upon  tbe  finding  of  negligence  gen- 
erally on  the  part  of  defendant  or  hlg  driver. 
Though  the  petition  counts  upon  specific 
acts  of  negligence,  this  instruction  permits 
a  recovery  upon  any  theory  of  negligence 
whatsoever  that  the  jurors  might  evolve, 
whether  within  the  issues  in  the  case  or  not, 
and  whether  supported  or  unsupported  by  the 
evidence.  Manifestly  the  giving  of  tliis  In- 
struction constituted  reversible  error.  See 
authorities  supra. 

Other  instructions  given  for  plaintifC  are 
likewise  subject  to  criticism,  but  It  is  un- 
necessary to  prolong  this  opinion  in  order  to 
discuss  them.  The  errors  appearing  upon 
this  record  will  doubtless  be  avoided  upon 
another  trial.  If  one  be  had.  Under  the 
pleadings  and  evidence  now  before  us,  the 
issues  are  confined  within  a  very  narrow 
compass.  It  required  but  few  and  simple  in- 
structions to  present  the  case  to  the  jury; 
but  22  instructions  In  all  were  given — 9  for 
plaintiff  and  13  for  defendant  They  could 
have  served  but  to  confuse  the  Jury. 

[7]  One  further  assignment  of  error  should 
be  noticed.  The  trial  court  upon  plalntifrs 
objection,  excluded  the  testimony  of  a  phy- 
sician. Dr.  Swearlngen,  whom  defendant  call- 
ed as  a  witness.  Dr.  Swearlngen  bad  treated 
plaintiff  shortly  after  she  received  her  injury. 
She  was  then  taken  to  Keokuk,  Iowa,  where 
she  was  placed  under  the  care  of  a  Dr.  Dor- 
soy.  Plaintiff  took  the  deposition  of  Dr. 
Dorsey,  and  it  was  introduced  in  evidence. 
By  this,  and  her  own  testimony  respecting 
her  treatment  and  what  took  place  in  the 
sick  chamber,  plaintiff  waived  the  right  to 
invoke  the  privilege  upon  which  the  objection 
In  question  was  predicated.  See  Epstein  v. 
Railroad,  250  Mo.  loc.  cit  19,  156  S.  W.  699, 
48  L.  R.  A,  (N.  S.)  394,  Ann.  Gas.  1915A, 
423;  State  v.  Long,  257  Mo.  199,  165  S. 
W.  748;  Michaels  v.  Harvey,  179  S.  W.  735; 
McPherson  v.  Harvey,  183  S.  W.  653. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


HILDRITH  V.  WALK:eR  et  aL    (No.  1763.)» 

(Springfield  GoBrt  of  Appeals.    MusoorL    Jom 
17,  1916.) 

1.  MoBTGAOBS  «s>2S8(l)— Tkanbfeb  of  Mobt- 

GAOED  PBOPSBTY— PUBOHASEB  AS  PBISCIPAL 

Debtor. 
A  pnrehaser  of  mortgaged  land,  who  assamea 
the  mortgage  becomes  the  principal  debtor,  and 
the  vendor  a  surety  onJ^,  and  the  mortgagee 
must  80  treat  them  after  notice  of  the  arraii£»- 
ment 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  756;  Dec.  Dig.  ©=9283(1).]- 

2.  Pbincepal  and  Subbty  i3=>177— Stjbett's 
Rights  Against  Pbinoipai,— Bkforb  Pat- 

UBNT. 

A  surety  cannot  sue  the  principal  debtor  for 
an  unpaid  portion  of  the  debt  until  Uie  suretr 
has  paid  it 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |i  610,  Bll ;  Dec.  Dig.  iS=> 
177.] 

3.  Mobioaqbs  «=s>292(3)— Tbanbfxb  or  Mobc- 
OAGED  Fbofebtt  —  Rights  of  Vendob 
Against  Pubohaseb. 

The  vendor  of  mortgaged  land  cannot  sne 
his  purchaser  for  failure  to  pay  a  mortage  as- 
sumed as  part  of  the  purchase  price  tmtil  the 
vendor  himself  has  paid  it 

[Ed.  Note.— Eor  other  cases,  see  Mortgages, 
Cent.  Dig.  f  790;  Dec.  Dig.  (e=»292(3).] 

Robertson,  P.  3,,  dissenting. 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty; D.  E.  Blair,  Judge. 

Action  by  George  B.  HUdrith  against  N. 
V.  Walker  and  Mary  Walker.  From  a  judg- 
ment dismissing  the  complaint,  and  estab- 
lishing a  lien  on  plaintiff's  property,  he  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Oscar  B.  Elam,  of  Aurora,  for  appellant 
H.  H.  Bloss,  of  Aurora,  for  respondents. 

ROBERTSON,  P.  J.  The  petiUon  in  tfaU 
case  names,  besides  the  respondents  here,  tbe 
Aurora  Lumber  &  Manufacturing  Company, 
Aurora  Home  Building  ft  Loam  Association, 
and  Donzella  F.  Stewart  as  defendant  It 
is  alleged  that  plaintiff  purchased  of  respond- 
ents two  town  lots  for  $5,000.  In  payment 
of  part  of  the  consideration  plaintiff  surren- 
dered a  note  he  held  against  respondents  for 
$1,040.  The  remainder  of  the  purchase  price 
he  alleges  was  not  to  be  paid  until  respond- 
ents paid  certain  indebtednesses  respondents 
owed  the  other  defendants,  one  of  which  was 
a  lien  in  favor  of  said  lumber  company  on 
the  lots,  amounting  to  $650.48  and  tbe 
others  B4cuied  by  a  deed  of  trust  on  tbe 
lots.  The  prayer  of  the  petition  Is  that 
defendants  holding  these  demands  be  requir- 
ed to  come  into  court,  have  their  claims 
adjudicated,  and  plaintiff  be  permitted  to  pay 
same  into  court  according  to  his  agreement 
with  respondents,  and  thereby  relieve  his 
property  of  said  several  incumbrances,  and 
discharge  himself  of  his  obligation  to  re- 
spondents; that  tbe  costs  and  expenses  of 
the  suit  and  an  attorney's  fee  for  plaim 
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be  adjudged  a  lien  against  said  fund  and 
satlsQed  therefrom ;  and  for  general  relief. 

The  respondents  here  filed  an  answer  al- 
leging tbat  tbe  real  consideration  for  the 
conveyance  by  tbem  to  plaintiff  of  said  lots 
v!&s  tbe  payment  by  him  of  all  the  Incum- 
brances tbereon  and  tbe  surrender  of  their 
note  to  plaintiff.  It  Is  further  alleged  that 
the  lien  of  the  lumber  company  extended  to 
another  lot  owned  by  respondents,  and  that 
plaintiff  by  paying  only  $400  of  that  debt  ob- 
tained a  release  of  the  lots  conveyed  to  him 
by  respondents  therefrom,  and  allowed  the 
balance,  $250.48,  to  remain  as  a  lien  against 
the  lot-  retained  by  respondents.  To  this 
answer  the  plaintiff  filed  a  reply,  admitting 
tbe  payment  to  and  release  of  lien  by  the 
lumber  company  as  alleged  by  respondents, 
and  alleging  that  he  was  Induced  to  buy  the 
lots  conveyed  to  him  by  respondents  by  the 
frandnlent  representations  of  respondents 
that  they  would  repurchase  thetn ;  that  after 
the  suit  was  brought  he  learned  that  respond- 
ents were  Insolvent,  and  he  then  paid  off 
certain  of  said  incumbrances  amounting  to 
over  $2,000,  and  that  it  would  require  $2,244 
more  to  discharge  all  of  them,  and  condudes 
Kith  a  prayer  for  a  judgment  for  damages 
against  respondents  on  account  of  the  failure 
of  respondents  to  repurchase. 

The  case  proceeded  to  trial  without  any 
of  the  defendants,  except  respondents,  being 
brought  In,  and  at  the  close  of  the  testimony 
the  court  rendered  Judgment  against  plain- 
tiff on  bis  claim,  and  also  adjudged  that  the 
unpaid  balance  of  the  amount  due  the  lum- 
ber company  be  a  lien  on  the  lots  plaintiff 
purchased  of  the  respondents.  The  plaintiff 
has  appealed,  and  in  the  briefs  filed  here  in 
his  behalf  there  are  63  points  submitted — 33 
Id  the  original,  and  30  In  the  reply.  It  is 
said  In  the  reply  brief  that : 

"The  storm  center  of  controversy  in  the  case 
at  )mt  is  the  question  whose  duty  it  is  in  the 
first  instance  to  discharge  the  incumbrances 
against  the  real  estate  described  in  the  petition." 

The  deed  to  plaintiff  from  respondents  re- 
cites that  it  la  made  subject  to  the  Incum- 
brances, naming  the  parties,  and  giving  the 
separate  amounts,  and  then  provides : 

"Tbe  portion  of  tbe  consideration  of  $5,000 
necessary  to  discharge  the  said  incumbrances  on 
tbe  property  shall  be  withheld  until  said  debts 
are  paid." 

It  will  be  noticed  that  tbe  so-called  "storm 
center"  is  not  involved  In  the  issues  made 
by  the  pleadings;  but,  even  so,  we  are  un- 
able to  understand  what  difference  there 
would  he  in  the  plaintiff  paying  these  indebt- 
ednesses than  in  the  respondents  paying  them 
and  then  the  plaintiff  paying  respondents. 
We  have  read  the  record  and  briefs  submit- 
ted in  behalf  of  plaintiff,  and  we  can  see  no 
reason  for  disturbing  the  Judgment  on  plain- 
tiff's claim.  Overlooking  all  violations  of  the 
rules  of  good  pleading,  it  is  clear  to  us  that 
after  plaintiff  has  paid  all  of  the  debts  se- 
cured by  deeds  of  trust  on  this  land,  includ- 
ing the  amount  due  the  iaml>er  company,  he 
187  S.W.-39 


will  have  paid  no  more  for  tbe  lots  than  be 

agreed  to  pay. 

The  Judgment  of  the  trial  court,  in  my 
opinion,  should  be  a£Srmed  as  It  stands,  be- 
cause, as  I  tliink,  the  lien  which  was  estab- 
lished is  no  more  than  Just  in  view  of  the 
manner  in  which  plaintiff  obtained  tbe  re- 
lease of  the  lot  conveyed  to  them,  allowing  It 
to  stand  as  against  the  other  property  owed 
by  the  defendants,  when  primarily  tbe  whole 
duty  to  pay  tills  debt  rests  upon  the  plain- 
tiff. Since  tills  suit  is  pending,  and  in  or- 
der to  protect  tbe  defendant  against  the  ne-  . 
cessity  of  further  litigation  and  annoyance,  I 
think  tbe  trial  court  properly  established  this 
lien,  wliich  can  do  no  harm  to  the  plaintiff 
if  he  discharges  the  obligation  to  tbe  lumber 
company.  Since,  however,  the  other  members 
of  the  court  are  of  the  opposite  opinion,  the 
Judgment  will  be  reversed,  and  the  cause  re* 
manded,  with  directions  to  the  trial  court  to 
dismiss  plaintiff's  petition,  and  to  set  aside 
the  Judgment  establishing  the  lien. 

FABRINGTON  and  SXLRGIS,  JJ.,  concur, 
except  as  aboye  stated,  and  file  a  separate 
opinion. 

STURGIS   and   FAEEINGTON,   JJ.     We 

agree  tliat  the  trial  court  was  correct  in  dis- 
missing plaintiff's  cause  and  refusing  him 
any  relief.  The  record  shows  that  plaintiff 
practically  abandoned  his  cause  of  action,  in 
tbe  nature  of  a  bill  requiring  the  lien  credi- 
tors to  come  into  court  and  adjust  their  ' 
claims,  and  allowing  plaintiff  to  pay  the 
amount  due  them.  Such  creditors  were  not  ' 
brought  into  court,  and  no  such  relief  could 
be  granted.  The  defendant,  however,  as- 
sumed the  iBitiatlve  in  trying  the  case,  and 
introduced  evidence  on  the  issue  raised  in  the 
answer  asking  for  affirmative  relief  In  hav- 
ing the  unpaid  balance  due  the  Aurora  Lum- 
ber &  Manufacturing  Ck>mpany  declared  a 
lien  on  plaintiff's  land  conveyed  to  him  by  de- 
fendant under  an  agreement,  as  the  court 
found,  that  plaintiff  would  pay  all  the  liens 
against  it.  This  agreement  included  the  pay- 
ment by  plaintiff  of  the  whole  amount  due 
the  Aurora  Company,  this  being  one  of  the 
lien  claims.  But  the  Aurora  Company  had, 
for  some  reason,  released  their  mortgage  lien 
on  plaintiff's  land  by  payment  of  a  part  only, 
leaving  the  balance  a  lien,  as  defendant 
claims,  on  other  lands  owned  by  liim.  The 
court,  by  its  Judgment,  restored  this  Hen  in 
favor  of  the  Aurora  Company,  though  it  was 
not  a  party  to  the  suit,  nor  asking  for  any 
such  relief. 

[1]  We  may  grant  tiiat,  if  defendant  iiad 
paid  the  Aurora  Company  the  balance  of 
this  claim  in  order  to  protect  his  own  prop- 
erty, he  would  be  entitled  to  such  relief;  but 
he  had  not  paid  it  Under  the  settled  law, 
when  the  mortgagor  conveys  the  mortgaged 
land   to  a   third   person,   who  assumes  the    ^^  . 

mortgage  indebtedness  as  part  of  the  consld-    C  tOOQI^ 
eratlon,  the  purchaser  of  such  land  becomes^  o 
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tbe  pilnclpal  debtor,  and  the  mortgagor  and 
maker  of  tbe  note  becomes  a  surety  only. 
Tbls  Is  true,  not  only  as  between  tbe  vendor 
and  purchaser,  but  the  holder  of  the  secured 
debt,  having  notice,  must  regard  and  treat 
the  vendee  as  the  principal  debtor,  and  the 
vendor  and  original  mortgagor  as  a  surety. 
Nelson  v.  Brown,  140  Mo.  580,  41  S.  W.  960, 

62  Am.  St.  Rep.  755 ;  Regan  v.  Williams,  186 
Mo.  620,  84  S.  W.  959,  105  Am.  St.  Rep.  600; 
Bank  of  Senath  t.  Douglass,  178  Mo.  App. 
664,  682,  161  S.  W.  601,  and  cases  cited. 

[2, 3]  The  defendant,  therefore,  occupied 
the  position  of  a  surety  only  for  the  unpaid 
portion  of  the  debt  due  the  Aurora  Company, 
and  It  Is  equally  well  settled  that  a  surety 
can  maintain  no  action  looking  to  the  en- 
forcement of  the  debt  for  which  he  Is  surety 
until  he  has  paid  the  same.    Heame  t.  Keath, 

63  Mo.  84;  Huse  v.  Ames,  104  Mo.  91,  15  S. 
W.  965 ;  McGormick  v.  Obanlon,  168  Mo.  App. 
606,  619,  153  S.  W.  267.  A  case  very  similar 
to  this,  and.  holding  as  we  do,  is  that  of  Clos- 
ner  v.  Chapln  (Tex.  Civ.  App.)  168  S.  W.  370. 

The  defendant,  who  really  occupied  the  po- 
sition of  a  plaintlflf  as  to  the  reUef  granted, 
cites  Eubank  v.  Finnell,  118  Mo.  App.  535, 
94  S.  W.  591,  Johnson  v.  Burks,  103  Mo.  App. 
221,  77  a  W.  133,  and  Majors  v.  Maxwell, 
120  Mo.  App.  281,  96  S.  W.  731,  as  sustaining 
his  right  to  have  this  lien  declared.  But  in 
none  of  these  cases  did  the  party  seeking  the 
relief  hold  the  position  of  surety  without 
having  discharged  the  debt,  the  lien  of  which 
he  was  seeking  to  establish. 

That  part  of  the  judgment,  therefore,  es- 
tablishing the  lien  of  the  Aurora  Company, 
Is  erroneous,  and  should  be  omitted  from  the 
new  judgment  to  be  entered. 


PITTS  y.  MBTZGER  et  aL    (No.  14424.) 

(St  Louis  Court  of  Appeals.     Missouri.     July 
10,  1916.) 

1.  Descent  ano   Distribution   *=»117— Ad- 
vancements—Sufficibnct  OF  Evidence. 

Evidence  held  to  sustain  a  finding  that  de- 
ceased advanced  his  daughter  $1,600  to  be  de- 
ducted from  her  share  of  his  estate. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  §  428;  Dec.  Dig.  <S=> 
117.] 

2.  Appeal  ano  Ekbor  ®=»1009(2)— Rbvikw— 
Findings — Conclusiveness. 

Finding  in  partition  suit  as  to  advances 
made  by  deceased  to  his  daughter  cannot  be  re- 
viewed, if  supported  by  substantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §  3971;  Dec.  Kg.  «=» 
1009(2).] 

3.  Descent  and   Distbibution   9=9ll5 — Ad- 
vancements— ^BUBDEN  of  PbOOF. 

Decedent's  payments  to  his  daughter  were 
presumably  advancements,  chargeable  to  her  up- 
on settling  tbe  estate,  and  she  has  the  burden 
of  proving  that  they  were  gifts. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  426;  Dec.  Dig.  i8=> 
115.] 


4.  Descent  and  Distbibution  «=3l09— Ad- 
vancements —  Bbinoino  Pbofebtt  into 
Hotchpot. 
In  partitioning  a  farm  of  deceased,  who  hud 
advanced  money  to  two  of  his  five  heirs,  the  val- 
ue of  the  farm  and  the  advancements  should  be 
brought  into  hotchpot,  the  sum  divided  into  fire 
equal  parts,  and  from  two  of  such  parts  tbe 
amounts  advanced  should  be  deducted. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  S§  416,  410,  420;  Dec. 
Dig.  <8s»109.] 

Appeal  from  Circuit  Court,  Knox  County; 
N.  M.  PettinglU,  Judge. 

Partition  suit  by  Mary  A.  Pitts  against 
Adraln  E.  Metzger  and  others.  From  a  de- 
cree charging  certain  advancements -against 
the  interests  of  plaintiff  and  defendant  Eis- 
tertz,  plaintiff  appeftla  Reversed  and  re- 
manded, with  directions. 

L.  F.  Cottey,  of  Edlna,  for  appellant  D. 
A.  Rouner,  J.  0.  Dorian,  and  F.  H.  McCnl- 
lough,  all  of  Edlna,  for  respondents.- 

NORTONI,  J.  This  Is  a  suit  under  our 
statute  for  the  partition  of  certain  real  es- 
tate. The  court  decreed  tbe  partition  prayed, 
but  charged  the  interests  of  plaintiff,  Mary 
A.  Pitts,  also  that  of  her  sister,  Jennie  M. 
Elstertz,  with  certain  advancements,  and 
plaintiff  prosecutes  the  appeal  from  this  Judg- 
ment 

Martin  Metzger  died  intestate,  owning  240 
acres  of  land  in  Knox  county,  on  January  9, 
1914.  He  left  surviving  him  as  his  sole  heirs 
his  daughter,  the  plaintiff,  Mary  A.  Pitts,  al- 
so defendants,  his  daughter  Jennie  M.  Els- 
tertz, and  bis  sons,  Adraln  R.  Metzger  and 
ITredertck  Metzger,  and  his  grandson,  defend- 
ant Martin  P.  Metzger,  the  sole  child  of  a 
deceased  son.  Plaintiff,  Mrs.  Pitts  instituted 
this  suit  to  partition  the  240  acres  of  real 
estate,  and  in  their  answer  defendants  plead- 
ed that  Martin  Metzger,  in  his  lifetime,  had 
made  an  advancement  of  $1,500  to  plaintiff, 
which,  it  is  said,  should  be  deducted  from 
her  Interest  in  the  real  estate;  also  the  re- 
maining defendants  set  forth  In  their  an- 
swer that  Martin  Metzger,  in  his  lifetime, 
made  an  advancement  of  $1,300  to  his  daugh- 
ter, defendant  Jennie  M.  Elstertz,  which 
should  be  deducted  from  her  Interest  In  the 
real  estate. 

The  evidence  is  abundantly  clear  touching 
the  advancement  made  by  the  decedent  to  his 
daughter,  defendant  Mrs.  Elstertz,  and  there 
seems  to  be  no  controversy  in  respect  of  that 
matter.  Indeed,  her  receipt  for  the  amount 
of  $1300  as  an  advancement  is  in  evidence, 
and  that  such  an  advancement  was  made  ap- 
pears to  be  conceded.  Tbe  court  found  an 
advancement  of  $1,500  In  favor  of  plaiutifl, 
and  also  $1,300  In  favor  of  Mrs.  Elstertz. 

[1,2]  It  is  argued  the  court  erred  in  the 
finding  of  an  advancement  of  $1,600  to  plain- 
tiff, Mrs.  Pitts;  but  we  are  not  bo  persuaded. 
There  appears  to  be  on  abundance  of  evi- 
dence tending  to  prove  the  fact  of  this  ad- 
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rancement.  It  Is  In  evidence  that  tbe  dece- 
dent took  a  receipt  from  plaintiff  for  the 
amount  in  1909;  but  this  receipt  Is  not  In 
evidence.  Hie  scrivener  who  drew  It,  and  al- 
so Ms  wife,  gave  pointed  and  direct  testi- 
mony to  the  effect  that  both  Martin  Metzger 
and  his  daughter,  Mary  A.  Pitts,  called  at 
his  bouse  and  requested  him  to  draw  the  re- 
ceipt for  $1,500,  which  decedent  had  paid  to 
plaintiff  by  way  of  advancement,  It  Is  said, 
ont  of  his  personal  estate.  But  in  this  con- 
reisatton  plaintiff  Inquired  of  her  father  if 
this  was  to  come  out  of  the  real  estate,  and 
he  saidf  "No."  There  is  evidence,  too,  that 
at  least  three.  If  not  four,  checks  of  ^00 
each,  given  by  Martin  Metzger  on  the  bank 
to  plaintiff,  were  paid  to  her.  Two  of  these 
checks,  it  Is  said,  passed  through  the  Citi- 
zens' Bank  at  Knox  City,  Mo.,  in  August, 
1909,  and  one  of  them  In  November,  1913. 
Indeed,  this  much  was  practically  admitted 
by  plaintiff's  counsel  at  the  trial.  The  bank 
cashier  testified,  concerning  these  facts,  sub- 
stantially that  plaintiff  used  those  three  $500 
checks  to  her  credit  It  la  conceded,  with- 
out quibble  or  question,  that  plaintiff  re- 
ceived two  $500  checks  from  her  father,  and 
In  view  of  the  evidence  of  Judge  Rhodes  and 
his  wife  concerning  the  receipt,  together  with 
that  of  the  cashier  of  the  bank,  there  is  at 
least  substantial  evidence  that  she  received 
an  additional  $600  as  well.  Indeed,  there  Is 
some  evidence  tending  to  prove  that  plaintiff 
received  $2,000  from  her  father,  and  an 
abandance  to  support  the  finding  of  the  trial 
court  that  Martin  Metzger  paid  plaintiff  by 
check  during  his  lifetime  $1,600,  which  she 
used,  as  the  bank  cashier  says,  to  her  credit. 
The  finding  and  judgment  as  to  these  ad- 
vancements, at  least  in  this  statutory  pro- 
ceeding for  partition  of  real  estate,  are  to 
be  regarded  as  a  finding  and  Judgment  In  a 
suit  at  law.  Therefore,  If  substantial  evi- 
dence appears,  as  it  does,  in  support  of  them, 
the  matter  Is  not  open  for  further  review 
here.  See  Dobbins  v.  Humphreys,  171  Mo. 
198,  202,  70  S.  W.  816. 

[3]  Moreover,  it  appearing,  as  it  does,  that 
plaintiff  received  these  several  amounts  from 
her  father  during  bis  lifetime,  the  burden 
was  on  her  to  show  by  substantial  evidence 
that  they  were  Intended  as  gifts,  and  not  as 
advancements,  to  be  taken  into  account 
tbereaftar.  The  presumption  In  such  circum- 
stances obtains  to  the  effect  that  such  sub- 
stantial payments  by  a  parent  to  his  child 
are  advancements,  chargeable  to  the  child  in 
the  distribution  of  the  donor's  estate,  and 
the  bunlen  of  showing  the  contrary  rests  ac^ 
cordlngly  on  the  party  denying  the  advance- 
ment. See  14  Cyc.  187 ;  Kay  v.  Loper,  65  Mo. 
470;  Stephens  v.  Smith,  127  Mo.  App.  18, 106 
S.  W.  533.  When  the  facts  in  the  record  are 
considered  In  connection  with  this  presump- 
tion, no  one  can  doubt  that  the  finding  and 
Judgment  to  the  effect  tB&t  plaintiff  received 


advancements  amounting  to  $1,000' from  her 
father  is. amply  supported. 

[4]  But,  though  such  be  true,  the  Judgment 
must  be  reversed,  for  that  the  court  erred  In 
defining  the  rights  of  the  respective  parties 
in  the  decree;  Touching  this  the  decree  pro- 
ceeds as  follows: 

"The  court  doth  further  find:  That  during  the 
lifetime  of  said  Martin  Metzger,  deceased,  he  ad- 
vanced his  danghtw,  plalntiflE,  Mary  A.  Pitts,  the 
sum  of  $1,500  as  an  advancement  against  her 
interest  in  his  estate.  That  during  the  lifetime 
of  said  Martin  Metzger,  deceased,  he  advanced  to 
the  defendant  Jennie  M.  Eistertz  the  snm  of 
$1,300  as  an  advancement  against  her  interest 
in  his  estate.  That  the  plaintiff  and  defendants 
are  entitled  to  partition  and  division  of  the 
above-described  real  estate  among  them  as  fol- 
lows: To  plaintiff,  Mary  A.  Pitts,  one-fifth  of 
all  said  real  estate,  after  first  deducting  said 
advancement  of  $1,500  from  her  share.  To  de- 
fendant Jennie  M.  Eisterta,  one-fifth  of  all  of 
said  real  estate,  after  first  deducting  said  ad- 
vancement of  $1,300  from  her  share.  To  Fred- 
erick Metzger,  one-third  of  all  said  real  estate 
remaining,  after  deducting  said  interest  of  plain- 
tiff, Mary  A,  Pitts,  and  tifter  deducting  said  in- 
terest of  said  defendant  Jennie  M.  Bistertz 
therein.  To  defendant  Martin  P.  Metzger  one- 
third  of  all  said  real  estate  remaining  after  first 
dedncting  said  interest  of  plaintiff,  Mary  A. 
Pitta,  and  after  dedacting  said  interest  of  the 
defendant  Jennie  M.  Eistertz,  therein.  To  de- 
fendant Adrain  R.  Metzger,  one-third  of  all  said 
real  estate  remaining  after  first  deducting  said 
interest  of  plaintiff,  Mary  A.  Pitts,  and  after  de- 
ducting said  interest  of  defendant  Jennie  M. 
Eistertz  therein.  That  is  to  say,  the  interest  of 
the  plaintiff  Mary  A.  Pitts  in  aU  said  real  estate 
shall  be  worth  $1,500  less  than  the  respective 
interests  of  defendants  Frederick  Metzger,  Mar- 
tin P.  Metzger,  and  Adrain  R.  Metzger.  And 
the  interest  of  defendant  Jennie  M.  Eistertz, 
therein,  shall  be  worth  $1,300  less  than  each 
interest  of  defendants  Frederick  Metzger,  Mar- 
tin P.  Metzger,  and  Adrain  R.  Metzger." 

Both  plaintiff  and  defendants  assume  In 
their  briefs  that  the  land  Is  of  the  value  and 
on  sale  will  yield  $15,000,  and  treat  with 
the  subjectmatter  on  that  basis.  We  shall 
proceed  In  the  same  view  in  our  comment  on 
the  decree  and  the  rights  of  the  parties 
thereunder.  According  to  the  decree,  if  the 
240  acres  of  land  to  be  sold  Is  of  the  value 
of  $15,000,  each  one  of  the  five  heirs  should 
be  entitled  to  $3,000  in  money,  as  their  por- 
tion, of  the  fund.  By  the  decree,  there  is  de- 
ducted from  plaintiff's  $3,000  the  $1,500  ad- 
vancement, and  she  would  receive  but  $1,- 
500;  also  by  the  decree  there  Is  $1,300  de- 
ducted from  the  share  of  Mrs.  Eistertz,  and 
she  would  receive  but  $1,700;  when  both  of 
these  ladies  are  entitled  to  a  largei'  sum,  for 
that  the  advancements  should  be  brought 
Into  hotchpot  with  the  lands  and  the  division 
accordingly  made,  after  deducting  from  the 
shares  of  each  of  those  receiving  advance- 
ments the  amount  of  such  advancements. 
The  statute  (section  337,  R.  S.  1909)  provides 
that,  when  any  of  the  children  of  an  intes- 
tate who  shall  have  received  In  his  lifetime 
'  advancements  shall  come  Into  partition  with)y 
I  the  qther  parceners,  such  advancements  shall 
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be  bronght  Into  hotchpot  with  the  estate  de- 
scending. Hotchpot,  It  Is  said,  is  the  blend- 
ing and  mixing  of  property  belonging  to  dif- 
ferent persons  In  order  to  divide  It  equally. 
BouTler's  Law  Dictionary.  The  decree  Ig- 
nores this  entirely,  as  It  does  the  rule  In  re- 
spect of  advancements.  Assuming  the  land 
to  be  of  the  value  of  $15,000,  the  two  ad- 
vancements should  be  brought  into  -  hotchpot 
with  this — ^that  is  to  say,  the  advancement  to 
plaintiff  of  $1,500  and  the  advancement  to 
Mrs.  Elstertz  of  $1,300— so  that  the  estate 
in  judgment  would  amount  to  $17,800.  Of 
this  estate  in  hotchpot,  consisting  of  $17,800, 
each  one  of  the  five  parties  Is  entitled  In  the 
first  instance  to  one-flfth  portion — that  Is  to 
say,  $3,560 ;  but  plaintiff,  having  received  $1,- 
500  theretofore  as  an  advancement  out  of  the 
estate,  is  to  be  charged  therewith,  and  such 
amount  deducted  from  her  portion  of  $3,560. 
This  entails  as  a  result  a  right  on  her  part 
to  participate  to  the  extent  of  $2,060  in  the 
common  fund  in  hotchpot.  Defendant  Mrs. 
Jennie  M.  Elstertz  is  entitled  likewise  in 
the  first  instance  to  have  a  portion  amount- 
ing to  $3,560  in  the  common  fund.  But  this 
portion  is  to  be  charged  with  an  advance- 
ment of  $1,300  paid  to  her  by  her  father  out 
of  his  estate,  so  as  to  entail  the  result  that 
she  shall  participate  only  to  the  amount  of 
$2,260  in  the  hotchpot.  Bach  of  the  other 
three  heirs  is  entitled  to  have  of  the  estate 
in  hotchpot  the  fuU  one-flfth  portion  there- 
of—that is  to  say,  $3,560,  respectively — ^for 
they  have  heretofore  received  naught. 

But  the  land  has  not  been  sold,  and  we 
ore  unadvised  as  to  wliat  the  amount  real- 
ized from  It  Arill  be.  It  should  be  said,  how- 
ever, that  from  this  fund  there  is  first  to  be 
deducted  the  costs  of  the  partition  and  ex- 
pense of  sale.  To  the  net  amount  of  the  pro- 
ceeds of  the  real  estate  should  be  added  the 
sum,  as  above  indicated,  of  the  advance- 
ments to  plaintiff  and  Mrs.  Elstertz  (that  is, 
$2,800),  and  the  amount  of  this  fund  should 
be  divided  into  five  equal  parts  and  each  of 
the  defendants,  that  is,  the  two  sons,  Adraln 
R.  Metzger  and  Frederick  Metzger,  and  the 
grandson,  Martin  P.  Metzger,  should  receive 
one  of  such  parts;  that  is,  a  full  one-flfth 
of  the  entire  fund  after  deducting  the  costs 
and  expense  of  sale.  Plaintiff  should  re- 
ceive one  of  such  parts,  less  the  advance- 
ment of  $1,500  to  her,  and  defendant  Mrs. 
Elstertz  should  receive  one  of  such  parts 
less  the  advancement  of  $1,300  to  her. 

The  error  in  the  decree  is  an  obvious  one 
and  of  course  prejudicial.  The  judgment 
should  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  trial  court  to  bring 
the  advancements  and  the  fund  from  the 
sale  of  the  land  into  hotchpot  and  enter  a 
decree  as  above  indicated.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


HcGUIRD  ▼.  WILSON,  Mayor.jet  aL 
(No.  14305.) 

(St  Louis  Court  of  Appeals.    Miisonri.    July  5, 
191S.     Rehearing   Denied    July   18,   1916.) 

L  Plkadino  «=»237(8)  —  Amkndmewt  —  New 

Cause  or  Action. 
Under  Rev.  fit.  1909,  i  1848,  providmg  for 
amendment  of  pleadings,  where  the  admeodmeaC 
does  not  substantially  change  the  claim  or  de- 
fense by  conforming  the  pleading  to  the  facti 
proved  in  a  suit  to  enjoin  proposed  change  o( 
grade,  where  the  bill  originally  proceeded  on  tb« 
theory  that  the  improvement  was  proposed  ac- 
cording to  a  false  line,  and  that  the  acUon 
taken  was  wrongful  and  without  authority  at 
law,  an  amendment,  to  conform  to  proof,  speci- 
fying in  what  respects  the  ordinances  nnder 
which  the  improvement  was  undertaken  wen 
void,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {$  608,  608;   Dec  Dig.  <3=»237(8).] 

2.   MUNICIFAI,    COBFOBATIONS    «=»111(1)— Oe- 
DINANCK8— CHANQE  OF  GBADB— VAUDITT. 

An  ordinance,  purporting  to  establish  a  new 
street  grade,  not  showing  whether  the  elevations 
given  were  above  or  below  the  directrix,  was 
without  meaning  and  voidt  although  tiiere  were 
profile  maps  on  file  in  the  city  clerk's  office  show- 
ing more  particular  data  m  reference  to  the 
grade. 

[Ed.  Note. — Vot  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  245 ;  Dec.  Dig.  ^s 
111(1).] 

Appeal  from  Cape  Girardeau  Court  of 
C!ommon  Pleas;  R.  O.  Ranney,  Judge. 

''Not  to  be  offldaUy  published." 

Suit  by  F.  A.  McGuire  agahist  E.  K.  Wil- 
son, Mayor,  and  others.  From  a  decree  for 
complainant,  respcHidents  appeal.    AfiBrmed. 

Wilson  Cramer  and  Albert  M.  Spradling, 
both  of  Jackson,  for  appellants.  Edw.  D. 
Hays,  of  (3ape  Oirardeau,  for  respondent 

NORTONI,  J.  This  is  a  suit  la  equity  for 
injunctive  relief.  The  finding  and  decree 
were  for  plaintiff,  and  defendants  prosecute 
the  appeal. 

Defendants  are  the  mayor,  the  several 
members  of  the  board  of  aldermen,  and  tbe 
street  commissioner  of  the  city  of  Jackson. 
Jackson  is  a  fourth  class  city  organized  and 
existing  under  the  general  statutes.  The 
controversy  arises  over  the  proposed  change 
of  grade  and  certain  improvements  to  be 
made  in  a  portion  of  First  South  street  of  the 
city.  Plaintiff  owns  a  lot  abutting  on  First 
South  street  of  the  city  and  owns,  too,  five 
shade  trees  along  the  curb  of  the  street  The 
city  passed  an  ordinance  No.  363  with  a  view 
of  changing  the  grade  of  the  street  and  an- 
other Ordinance  No.  871  providing  for  the  as- 
sessment of  benefits  against  the  adjacent 
property  and  the  letting  of  a  contract  to 
carry  into  effect  Ordinance  No.  363.  On  the 
commencement  of  the  work  under  these  ordi- 
nances, plaintiff  instituted  this  suit  In  equity 
to  restrain  the  city  authorities  from  destroy- 
ing his  shade  trees  along  the  curb  and  other- 
wise injuring  his  property. 

The  bill  proceeds,  generally  speaking,  in 
the  view  that  the  city  authorities  had  rec- 
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ognlxed  a  false  line  and  were  about  to  make 
the  improTements  accordingly,  to  plaintiff's 
disadvantage,  but  the  bill,  as  originally  filed, 
charged,  too,  that  defendants  were  proceed- 
ing wrongfully  and  without  authority  of  lav 
in  the  premises.  The  case  came  on  for  trial, 
and  after  all  of  the  evidence  was  Introduced 
and  the  cause  taken  under  advisement  by  the 
court,  the  submission  was  set  aside  and  plain- 
tiff was  permitted  by  the  court  to  amend 
his  bill  by  inserting  therein  averments  to  the 
effect  that  Ordinance  No.  363  is  void  because 
It  Is  unreasonable  and  meaningless  and  pro- 
rides  for  impossible  elevations  at  its  inter- 
section with  cross  streets;  also  that  ordi- 
nance No.  371  la  void  because  if,  does  not 
define  a  grade  as  described  by  any  valid  ordi- 
nance and,  furthermore,  because  it  provides 
for  a  method  of  assessing  benefits  and  dam- 
ages repugnant  to  the  laws  of  the  state.  De- 
fendants objected  and  •excepted  to  the  amend- 
ment thus  permitted,  but  filed  no  motion 
thereafter  to  strike  it  out,  nor  did  they  ask 
leave  to  plead  further  or  Introduce  other  or 
additional  evidence  touching  the  matter. 
The  court,  after  having  considered  the  case 
for  a  considerable  time,  awarded  the  injunc- 
tion in  the  view  that  the  ordinances  are  void 
as  specified  in  the  bill. 

[1]  It  Is  argued  that  the  court  erred  In 
permitting  the  amendment  of  the  bill  for  the 
reason,  it  is  said.  It  constituted  a  departure. 
In  that  it  added  a  new  cause  of  action ;  but 
we  are  not  so  persuaded.  The  role  touching 
the  matter  of  allowing  amendments  in  the  in- 
terests of  justice  is  much  relaxed  from  that 
which  obtained  in  early  days,  and  this,  we 
believe,  1»  in  keeping  with  the  spirit  of  the 
Code.  The  statute  (secti(m  1848,  B.  8.  1909) 
provides: 

"The  court  may  at  any  time  before  a  final 
judgment,  in  furtherance  of  justice,  •  •  • 
amend  any  »  »  •  pleading_  *  *  *  by  in- 
icrting  other  allegations  material  to  the  case,  or 
when  the  amendment  does  not  change  substan- 
tially the  claim  or  defense,  by  conformine  the 
pleading  or  proceeding  to  the  facts  proved." 

Here  the  evidence  was  all  in;  the  ordi- 
nances were  before  the  court,  and  the  matter 
of  their  validity  open  to  view.  Indeed, 
though  the  Ull  originally  proceeded  in  the 
main  on  the  theory  that  the  city  authorities 
were  commencing  the  Improvements  accord- 
ing to  a  false  line  so  aa  to  entail  undue  dam- 
age upon  plaintiff,  It  charged  as  well.  In  its 
twentieth  paragraph,  Ui  general  terms,  that 
the  action  so  being  taken  was  also  wrong- 
ful and  without  authority  at  law.  By  the 
amendment,  plaintiff  was  permitted  merely 
to  Insert  Immediately  after  this  paragraph 
21  of  the  bill,  which  specifies  more  par- 
ticularly why  such  action  was  wrongful  and 
without  authority  of  law.  In  that  it  avers  the 
two  ordinances  are  void,  and  sets  forth  in 
what  respect  tb^  are  deficient.  Amend- 
ments are  allowed  In  circumstances  such  as 
those  involved  here  when  they  do  not  change 
substantially  the  claim  or  defense,  and  the 
better  authorities  go  to  the  effect  that  tbey 


will  be  permitted  as  long  as  the  general  iden- 
tity of  the  original  grievance  affording  the 
ground  of  complaint  Is  maintained  and  ad- 
hered to.  In  other  words^  as  long  as  the  gh>t 
of  the  action  remains  the  same  in  the  pro- 
ppsed  amendment,  although  the  alleged  in- 
cidents are  different,  it  is  regard'ed  as  the 
same  cause  of  action  and  not  the  substitution 
of  another.  But  the  proposed  amendment. 
It  is  said,  must  not  only  relate  to  the  same 
transaction  or  grievance  complained  of,  but 
should  adhere  as  well  to  the  original  Injury 
declared  upon,  sufficient  at  least  to  maintain, 
in  a  general  way,  the  Identity  of  the  en  use 
of  action  first  stated,  so  that  the  diaracter 
of  the  •  proof  will  remain  about  tlie  same. 
See  Ingwerson  v.  Chicago  &  A.  R.  Co.,  150 
Mo.  App.  374,  130  S.  W.  411.  Touching  this, 
the  Supreme  Court  says,  quoting  from  the 
Vermont  court: 

"As  long  as  the  plaintiff  adheres  to  tiie  con- 
tract or  injury  originally  declared  npwi,  an  al- 
ternation of  the.  modes  in  which  the  defendant 
has  broken  the  contract  or  caused  the  injury 
is  not  an  introduction  of  a  new  cause  of  action." 

Then  the  court  continues: 

"If  the  amendment  is  merely  the  same  matter 
more  fully  or  differently  laid  to  meet  the  pos- 
sible scope  of  the  testimony  it  Is  not  «  change 
of  the  cause  ot  action." 

See  Rlppee  V.  Kansas  City,  Ft  S.  &  M. 
By.  Co.,  154  Mo.  358,  S»M  365,  65  S.  W.  43^ 
Here  the  amendment  was  introduced  .after 
the  evidence  was  all  in,  including  the  ordi- 
nance, and  it  trent  only  to  specify  more  par- 
ticularly why  defendants  were  proceeding 
"wrongfully  and  wlthbut  authority  of  law." 
It  did  not  change  the  cause  of  action,  for  the 
cause  of  action-  as  contemplated  in  tbe  C!ode 
is  said  to  signify  plaintiff's  primary  right 
and  the  defendant's  wrongful  violation  of 
that  right.  See  Litton  v.  Chicago,  B.  &  Q.  R. 
Co.,  Ill  Mo.  App.  140,  149,  85  S.  W.  978; 
MeUer  v.  Missouri  Pae.  By.  Co.,  105  Ma  455, 
16  8.  W.  849,  10  li.  B.  A,  36.  The  cause  of 
action  involved  here  and  as  revealed  In  the 
original  bill  before  the  amendment  was  plaln- 
tifTs  right  to  resist  a  wrongful  and  unlawful 
invasion  of  his  property  on  the  part  of  the 
city  authorities  and  claim  redress  on  that 
score,  and  the  amendment  in  no  way  changed 
this  or  departed  from  it,  but  rather  merely 
more  particularly  specified,  not  the  grievance, 
but  rather  grounds  of  his  complaint.  See, 
also,  Jackson  v.  Van  Horn,  91  Mo.  App.  647; 
State  ex  rel.  First  Nat.  Bk.  v.  Bourne,  151 
Mo.  App.  104,  117,  131  S.  W.  896. 

[2]  The  city  Ordinance  No.  363  wUcb  pur^ 
ports  to  establish  the  grade  of  First  iSouth 
street  declared  void  is  as  follows : 

"Ordinance  No.  363. 
"An   ordinance   establishing   a   erade  on  first 
South  street,  from  the  west  line  of  the  right 
of  way  of  the  St.  Louis,  Iron  Mooatain  Rail- 
way to  tlie  Third  West  street. 
■    "Be  it  ordained  by  the  board  of  aldermen  of 
the  city  of  Jackson,  Missouri,  as  follows: 

"Section  1.  That  the  grade  on   Finst  South 
street  at  the  intersection  of  the  center  1' 
be  above  or  below  directrix,  as  follows 
intersection  of  High  street  98.7  feet;    «t  the 
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intersection  of  Fint  East  street  86.5  feet;    at 

the  intersection  of  Second  East  street  77  feet; 
at  the  intersection  of  Third  Bast  street  60  feet ; 
and  at  the  intersection  with  the  west  line  oi 
the  right  of  way  of  the  St.  Louis,  Iron  Mountain 
k  Southern  Railway  40  feet  At  the  intersec- 
tion of  First  West  street  71  feet;  at  the  inter- 
section of  Second  West  street  65  feet;  and  at 
the  intersection  of  Third  West  street  54  feet. 

"Sec.  2.  This  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 

"Passed  and  approved  this  the  23d  day  of  May, 
1913." 

This  ordinance  Is  certainly  Insufficient  and 
of  no  arail  as  an  expression  of  legislative 
authority  on  the  subject-matter  involved,  for 
that  it  Is  not  only  ambiguous,  but  without 
meaning  whatever.  Section  1  says  that  the 
grade  on  First  South  street  at  the  intersec- 
tion of  the  center  line  shall  be  above  or  below 
the  directrix  as  follows.  It  then  proceeds  to 
specify  the  feet  and  Inches  at  different  points, 
but  nowhere  does  the  ordinance  say  whether 
the  grade  shall  be  so  many  feet  above  the  di- 
rectrix or  so  many  feet  below  It.  The  ordi- 
nance reads  at  the  intersection  of  High  street 
98.7  feet  (but  It  does  not  say  as  to  whether 
the  grade  is  to  be  98.7  feet  above  the  directrix 
or  below  it) ;  at  the  Intersection  of  First  East 
street  S6.5  feet  (but  it  does  not  say  as  to 
whether  the  grade  Is  to  be  86.5  feet  above  the 
directrix  or  below  It).  The  same  is  true  as  to 
yila  and  all  other  provisions  in  the  ordinance 
In  respect  of  the  grade,  for  none  of  them  re- 
cite as  to  whether  It  is  to  be  so  many  feet 
above  or  so  many  feet  below  the  directrix  at 
the  given  point.  Obviously  this  ordinance  is 
without  meaning,  and  Amounts  to  naught  In 
deHning  a  basis  for  the  Improvement  sought 
to  be  made  and  charged  against  plaintiff's 
property. 

Ordinance  No.  371,  also  declared  void  by 
the  court,  is  Insufficient  In  that  by  section  1 
It  calls  Into  It  the  provisions  of  Ordinance 
No.  363  above  copied  as  defining  the  estab- 
lished grade  to  which  the  chang«  was  to  be 
made.  Moreover,  this  ordinance  Is  to  be  read 
In  connection  with  Ordinance  363,  for  It  re- 
lates to  the  same  subject-matter.  And  section 
2  provides  that  the  reconstructing  and  grad- 
ing of  the  street  Is  to  be  compensated  for  In 
special  assessments  against  the  owners  of 
the  property  fronting  thereon.  Plaintiff's  lot 
fronted  on  the  street,  and  It  is  therefore  In- 
tended to  entail  the  expense  of  an  improve- 
ment of  which  he  was  In  no  wise  advised  by 
the  ordinance.  Obviously  a  property  owner 
Is  entitled  to  know  the  grade  sought  to  be 
established  in  the  street  abutting  his  prop- 
erty If  his  property  is  to  be  charged  with  the 
expense  of  construction  as  through  special  as- 
sessments. The  mere  fact  that  there  were 
proffie  maps  on  file  In  the  office  of  the  city 
clerk,  showing  more  particular  data  in  refer- 
ence to  the  grade,  avails  nothing,  where  the 
ordinance  Is  without  meaning  whatever  as 
here  in  fixing  and  defining  such  grade. 

By  section  3  of  Ordinance  371  the  mayor  Is 
authorized  to  appoint  five  disinterested  free- 


holders of  the  dty  of  Jackson  to  assess  the 
benefits  or  damages  In  favor  of  or  against 
adjacent  property  along  First  South  street 
This  section  of  the  ordinance  is  In  keeping 
with  secUon  9415,  R.  S.  1909.  But  the  stat- 
ute referred  to  was  expressly  repealed  before 
the  passage  of  this  ordinance.  The  ordinance 
was  passed  and  approved  July  14,  1913,  and 
the  statute  authorizing  the  mayor  to  appoint 
a  board  of  five  freeholders  as  therein  pro- 
vided was  expressly  repealed,  as  will  appear 
by  section  13  of  an  act  of  the  Legislature,  ap- 
proved April  3,  1911.  See  Laws  of  Missouri, 
1911,  pp.  342-346.  The  former  statute  on  the 
snbject  was  superseded  by  the  more  recent 
act  of  the.  Legislature  referred  to,  wherein 
the  power  of  appointment  of  such  commis- 
sioners '  to  assess  damages  and  apportion 
benefits  is  lodged  in  the  circuit  court  of  the 
county  rather  than  in  the  mayor,  as  thereto- 
fore under  the  prior  statute.  See  Laws  of 
Missouri  1911,  pages,  342,  343,  S44. 

The  ordinances  are  clearly  void,  in  that 
they  are  Indefinite,  meaningless,  and,  in  part, 
contrary  to  existing  law ;  that  Is,  superseded 
by  more  recent  statutes.  The  court  very 
properly  so  declared,  and  awarded  the  hi- 
junction  accordingly.  The  judgment  should 
be  affirmed.    It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  3^  concur. 


PICKARD  T.  WILLIAM  J.  BURNS  DETEC- 
TIVE AGISNCY. 

(Kansas  City  Oonrt  of  Appeals.     MissonrL 

June  12,  1916.    Rehearing  Denied 

July  3,  1916.) 

1.  Contracts    <8=5>3S7(2)— Actionb— Prnnos 
—Breach. 

The  petition  averred  that  plaintiff  was  en- 
gaged to  assist  in  discovering  and  bringing  to 
justice  certain  corrupt  persons  or  combination 
of  persons  in  the  city  of  Omaha ;  that  the  de- 
fendant detective' agency  advised  him  of  the  ex- 
ceptional hazard  of  the  work,  that  probably 
fake  charges  would  be  made  against  him,  aJid 
that  in  consideration  of  the  extraordinary  risk 
defendant  would  protect  him  with  money  and 
counsel  |  that  plaintiff  might,  if  falsely  charged 
with  crime,  employ  such  counsel  as  he  deemed 
necessary,  for  which  defendant  would  pay ;  that 
bail  would  be  furnished ;  that  his  salary  would 
be  paid  while  incarcerated,  or  wliile  disabled 
from  assaults;  and  that  plaintiff  was  arrested 
on  a  fictitious  charge,  whereupon  defendant  fiu^ 
nished  counsel,  who  was  unsatisfactory,  hot 
refused  to  pay  the  fees  for  other  counsel  engag»i 
by  plaintiff.  Held,  that  the  petition  diaiged  t 
breach  of  defendant's  contract 

[Ed.  Note.— For  other  cases,  see  Contraoti, 
Cent  Dig.  §§  1683.  1684,  1687-1688 ;  Dec.  Dij. 
(S=>337(2).] 

2.  Appeal  and  Error  «=»1050CJ)— Brtiew- 
Habmlesb  Ebbor. 

An  erroneous  admission  of  incompetent  tn- 
dence  as  to  a  matter  concerning  wnich  &ttt 
was  no  dispute  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  lOd 
Error,  Cent  Dig.  {  4165 ;  Dec.  Dig.  «=>1050(3U->j 
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3.  PLEADliro  «s>24e(2)— AiaCKDUBNT— AlXOW- 

ARCC 

In  an  action  aKainst  defendant  for  its  breach 
of  an  agreement  to  famiah  counsel  and  funds 
to  protect  plaintiff  in  case,  aa  the  result  of  his 
detective  work,  fictitious  charges  sbonld  be  made 
against  bim,  plaintiff,  at  the  close  of  the  evi- 
dence, was  allowed  to  strike  from  his  petition 
setting  forth  the  breaches  of  the  contract  the 
words  "while  he  should  be  conducting  such 
work,"  which  referred  to  the  contract  of  pro- 
tection. Defendant's  counsel  made  no  showing 
that  they  relied  on  the  particular  averment  as 
limiting  the  contract  to  the  time  while  plaintiff 
was  actually  engaged  in  his  detective  work,  and 
not  extending  to  a  charge  made  very  shortly 
after  hia  work  ceased,  though  they  did  object 
to  the  introduction  of  any  evidence  on  the 
ground  that  the  petition  failed  to  state  a  cause 
of  action,  bnt  did  not  specify  any  grounds. 
Held,  that  the  amendment  was  properly  allowed, 
this  being  particularly  true,  as  the  contract 
would  probably  not  be  construed  as  extending 
only  to  the  time  plaintiff  was  actually  at  work. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
GenL  Dig.  9S  678%,  679;  Dec.  Dig.  <^9246(2).] 

4.  Contracts  «=a849(l)— Brkaoh— Kvidencb. 

In  sach  case  it  was  proper  to  permit  plain- 
tiff to  testify  as  to  the  particnlars  concerning  his 
arrest  and  incarceration ;  it  bearing  on  tlie 
question  of  whether  he  was  justified  In  employ- 
ing counsel  other  than  the  one  furnished  by  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  1781 ;    Dec.  Dig.  <S=>340(1).] 

6.  CONTBAOTB     «=S»147{1)— CONSTBUCTION— IW- 
lENT. 

In  constming  a  contract,  the  intent  of  the 
parties,  rather  than  its  letter,  governs. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |  730;    Dec  Dig.  (S=3l47(l).] 

6.  Apfeai.  ard  Erbob  «=>882(12)  —  InviTKi) 

EbBOB— iRCOnSISXENT  INSTBUCTIONS. 

Where  plaintiff's  instruction  correctly  de- 
dared  the  law,  and  defendant's  instruction  was 
more  favorable  than  it  was  entitled  to,  defend- 
ant cannot  complain  of  an  inconsistency  be- 
tween the  instructions;  it  having  invited  the 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3602;  Dec.  Dig.  «=> 
b82(12).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  O.  Tbomas,  Judge. 

"Not  to  be  officially  published." 

Action  by  Frank  M.  Pickard  against  the 
William  J.  Burns  Detective  Agency.  Frosi 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Griffin  &  Orr,  of  Kansas  City,  for  appel- 
lant T.  J.  Madden  and  E.  A.  Scholer,  both 
of  Kansas  City,  for  respondent 

ELLISON,  P.  J,  Defendant  Is  a  corpora- 
tion engaged  in  operating  a  detective  agency 
throughout  the  United  States.  It  has  branch 
headquarters  established  in  various  cities, 
and  one  of  these  Is  located  at  Kansas  City. 
Plaintiff  was  one  of  Its  employ^,  operating 
tiom  Kansas  City  In  general  detective  work. 
The  following  is  the  substance  of  a  petition 
aied    by   plaintiff: 

Defendant  was  engaged  to  assist  in  discov- 
ering and  bringing  to  Justice  certain  corrupt 
persons  or  combination  of  persons  in  the  city 


of  Omaha,  Neb.,  tome  of  whom  were  charged 
to  be  county  and  city  officers.  Defendant's 
manager  at  Kansas  City,  with  the  approval 
of  its  chief  officer,  concluded  to  assign  plain- 
tiff to  that  work,  but  before  consummating 
arrangements  to  that  end  they  advised  him, 
and  he  knew,  of  the  extraordinary  personal 
hazard  In  which  he  would  likely  be  placed  if 
these  conspirators  against  the  law  and  pub- 
lic interests  should  become  aware  of  his  being 
in  pursuit  of  them,  as  well  as  of  the  probabil- 
ity of  such  persons  instituting,  or  instigating, 
criminal  prosecutions  against  him  on  fake 
clkargea,  to  be  sustained  by  perjured  testi- 
mony. They  advised  him,  and  he  knew,  of 
the  danger  of  such  action,  and  that  it  might 
result  in  his  incarceration  in  prison,  or  at 
least  in  a  necessity  being  put  upon  him  of  de- 
fending himself,  at  great  annoyance  and  ex- 
pense. In  consideration  of  the  extraordinary 
nature  and  risk  of  this  particular  work,  they 
agreed  with  plaintiff  that,  if  he  would  tmder- 
take  it,  the  defendant  would  protect  him  with 
money  and  means;  that,  if  necessary,  these 
were  to  be  placed  at  his  disposal,  and  that 
he  might  Iiimself  employ  such  counsel  as  be 
deemed  necessary  for  his  protection  in  the 
event  he  was  charged  with  any  offense,  or  ar- 
rested or  prosecuted  therefor.  It  was  fur- 
ther agreed  that,  if  necessary,  defendant 
would  see  that  he  was  furnished  ball ;  that 
he  would  be  compensated,  if  harmed  by  as- 
sault; that  his  family  would  be  cared  for; 
that  his  wages  should  continue  while  under 
such  charges,  etc.  In  consideration  of  this 
undertaking  by  defendant,  plaintiff  accepted 
the  work  and  entered  upon  its  performance 
by  going  to  Omaha  and  engaging  in  the  serv- 
ice for  near  four  months,  when  he  was  or- 
dered by  defendant's  manager  at  Kansas  City 
to  su^end  operations. 

About  a  month  afterward^  he  was  falsely 
charged  at  Omaha  with  an  attempt  to  bribe 
an  officer  while  engaged  in  such  service,  and 
a  warrant  sent  from  there  to  Kansas  City, 
where,  on  requisition  from  tlie  Governor,  he 
was  .arrested  and  taken  to  the  former  city 
and  placed  in  Jail.  Defendant,  in  recognition 
of  its  obligation,  secured  bail  for  him  and 
engaged  its  attorney  in  Omaha  to  defend  and 
protect  him.  Plaintiff  became  dissatisfied 
with  such  attorney  on  account  of  his  having 
connection  with  other  clients  whose  interests 
were  such  as  to  jeopardize  plaintUTs  safety. 
Defendant  insisted  that  he  should  be  accept- 
ed, and  it  would  furnish  no  other,  nor  woald 
it  be  responsible  for  any  other.  In  conse- 
quence, plaintiff  vras  compelled  to  employ 
lawyers  of  his  own  choosing  to  protect  him- 
self from  false  charges  and  save  himself  from 
further  imprisonment;  that  these  lawyers 
soon  secured  his  release  and  discliarge;  that 
by  reason  of  these  things  he  was  put  to  large 
outlay  in  lawyers'  fees  and  other  necessary 
expenses,  aggregating  $2,984,  which,  after^dojy 
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ducttng.  91.00  advanced  by  defendant,  left 
.$2,884:  due. 

After  a. demurrer,  on  the  ground  that  no 
cause  of  action  was  stated,  was  overruled,  de- 
fendant filed  an  answer,  consisting  of  a  gener- 
al dooiol.  On  trial  the  judgment  was  for 
plaintia  in  the  sum  of  $2,500. 

It  l9  not  necessary  that  we  set  forth  in  de- 
tail tlie.  ramifications  of  the  factional  strife, 
with,  tho  charges  and  countercharges  of  thiev- 
ery,, bribery,  and  corruption  generally,  said 
to  have-  existed  In  Omaha.  It  is  only  neces- 
sary to  know  whether  there  was  evidence 
heard  In  this  cause  which  tends  to  prove  the 
allegationa  made  in  plaintiff's  i)etition.  The 
evidence  in  plaintiff's  behalf  establishes  the 
contract  and  plaintiff's  service  under  it.  It 
further,  shows  plaiutifT  to  have  had  the  un- 
doubted, right,  in  the  circumstances  shown, 
to  seleck  bis  own  counsel,  and  it  shows  the 
charges,  made  were  reasonable,  when  their 
Important  and  valuable  service  Is  considered. 

The  obttections  made  by  defendant  to  the 
actioa  ot  the  trial  court  are  largely  tech- 
nical, and  are  without  substantial  merit. 
In  tha  first  place.  It  is  said  that  the  contract 
was  ona  for  labor.  The  contract  in  part  was 
for  labor  of  a  certain  kind,  but  it  was  also 
for  protection  in  the  respect  we  have  set  out. 

[1]  It  is  next  objected  that  a  cause  of  ac- 
tion was  not  stated,  tn  that  the  allegation 
was  that  "if  in  the  event  be  wei^  charged 
with  any  offense,  or  arrested  or  prosecuted 
therefor,  while  he  should  ie  conducting  said 
work"  (defendant's  Italics),  and  the  evidence 
v/as  that  the  prosecution  was  not  begun  until 
about  a  mouth  after  he  left  Omaha.  Those 
words  were  stricken  out  of  the  petition  by 
amendment  at  the  close  of  the  evidence,  so 
as  to  conform  to  the  evidence.  Though  plain- 
tiff was  not  arrested  until  after  he  was  or- 
dered by  defendant  to  quit  Omaha,  the  ar- 
rest wa»  based  on  a  charge  of  bribery  while 
he  wa9  at  Omaha. 

Then  it  Is  objected  that  no  breach  of  the 
contract  Is  allied.  The  word  "breach"  is 
not  used,  but  a  breach  is  clearly  stated. 

[21  It  seems  that  the  trial  court  admitted 
a  deposition  of  one  Britt,  who  incorporated, 
or  read  therein,  tlie  proceedings  had  before 
him  as  a  Justice  of  the  peace,  who  heard  the 
complaint  against  plaintiff  on  which  he  was 
arrested,  and  who  discharged  him.  This 
was  sal6  not  to  be  an  authentication  of 
Britt'a  court  record,  as  is  required  by  law, 
and  obrjection  was  made  thereto.  The  objec- 
tion need  not  be  noticed,  further  than  to  say 
the  matter  thus  proven  was  not  a  subject  of 
dispute.  The  face  of  the  record  shows  that 
that  was  a  matter  conceded  by  the  defend- 
ant. 

[31  We  think  there  is  no  ground  for  com- 
plaint ttkat  the  court  permitted  the  amend- 
ment, at  the  close  of  the  evidence,  to  which 
we  have  referred,  wherein  he  allowed  plain- 
tiff to  strike,  from  that  part  of  the  petition 
alleging  that  plaintiff  could  himself  employ 
such,  connael  as  be  deemed  necessary  and 


adequate  for  bis  defense  or.  protectioa  In 
the  event  he  were  charged  with  any  of- 
fense, or  arrested  or  prosecuted  therefor 
"while  he  should  be  conducting  such  work," 
the  words  in  italics.  The  point  defend- 
ant seems  to  make  is  that,  since  plaintiff 
was  not  arrested  until  after  he  quit  work 
(though  it  was  on  a  charge  alleged  to  have 
been  committed  at  a  time  before  he  quit), 
the  amendment  vitally  affected  its  rights. 
In  the  first  place,  it  is  allowing  a  great  deal 
to  suppose  that,  with  those  words  left  in, 
a  court  would  have  ruled  that  the  mere  fact 
that  an  arrest  say  an  hour,  or  a  day,  after 
he  quit  work  would  not  fall  within  the  evi- 
dent intent  and  spirit  of  the  contract.  Bat, 
putting  aside  that  suggestion,  we  can  see  no 
possible  harm  to  defendant  in  allowing  th« 
words  to  be  stricken  out 

It  is  stated  in  the  affidavit  of  one  of  de- 
fendant's counsel  that  they  were  taken  by 
surprise:  that  tbe(y  had  tried  the  case  in  re- 
liance upon  their  being  able  to  defeat  it  on 
account  of  that  allegation.  If  they  bad  such 
idea,  they  carefully  concealed  the  point,  and 
for  that  reason  alone  should  now  be  denied 
a  right  to  raise  it.  But  it  is  also  said  in  the 
afl^ldavlt  that  they  made  the  point  at  the 
opening  of  the  evidence  by  objecting  to  any 
evidence  being  received.  It  Is  true  such  an 
objection  was  made  at  that  time,  but  no 
specification  of  the  nature  now  urged  was 
mentioned.  The  objection,  among  others, 
was  that  the  petition  "shows  upon  Its  face 
that  the  plaintiff  has  no  right  to  recover," 
and  that,  without  a  specification,  is  no  objec- 
tion at  all. 

What  we  have  said  covers  in  part  the  com- 
plaint that  the  court  erred  in  refusing  de- 
fendant's demurrer  to  the  evidence.  But  It 
is  said  that  the  evidence  shows  that  the 
agreement  was  that  plaintiff  was  only  to 
have  authority  to  employ  counsel  blmself,  in 
an  emergency  when  he  could  not  communi- 
cate with  defendant's  chief  ofllcers.  This 
statement  is  made  out  by  selecting  separate 
parts  of  plaintiffs  testimony,  for  he  did  ex- 
pressly testify  that  it  was  agreed  be  "could 
hire  the  best  lawyers  In  the  country,  and  he 
could  have  such  funds  as  he  required  for  his 
personal  disposal  and  defense";  that  de- 
fendant's manager  at  Kansas  City  "told  him 
he  could  hire  counsel  at  any  time  be  desir- 
ed" ;  and  that  Bums  himself  told  blm  that 
be  "might  hire  the  best  attorneys  in  the 
United  States  in  case  he  got  into  trouble," 
and  that  was  agreed  to  with  "no  qualification 
whatever." 

[4]  Complaint  Is  made  tbat  tbe  court  erred 
in  permitting  plaintiff  to  testify  as  to  the 
circumstances  of  bis  arrest  and  incarcera- 
tion. This  was  manifestly  proper  evidence 
for  many  reasons.  It  was  necessary  that  the 
Jury  should  know  tbe  character  of  difflculty, 
the  extent  of  tbe  prosecution,  and  the  neces- 
sities he  was  placed  under  by  reason  of  hid 
arrest  It  had  direct  bearing  on  the  Ques- 
tion whether  tbe  situation  In  wUcb  he  found 
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himself  authorized  talm  to  employ  attorneys, 
and  what  sort  of  case  anch  attorneys  would 
meet. 

[5,  (]  Nor  do  we  find  that  there  Is  any 
sQbstance  to  the  crttlclsm  of  plaintiff's  first 
Instruction.  It  Is  of  Bome  length,  It  Is  true ; 
but  that  was  rendered  necessary  largdy  by 
the  character  of  case  and  the  defense  there- 
to. It  Is  said  to  be  Inconsistent  with  in- 
stmction  No.  3,  for  defendant.  Judging  from 
italics  used  In  copying  the  latter,  we  sup- 
I>o!ie  the  Inconsistency  relates  to  limiting  de- 
fendant's Indemnity  to  prosecutions  "tohtle 
he  should  be  conducting  said  work."  It 
those  words  are  to  be  construed  as  meaning 
that  a  prosecution  begun  after  the  work,  but 
based  on  an  offense  charged  to  have  been 
committed  during  the  work,  we  would  hesi- 
tate to  say,  as  already  Intimated,  that  such 
limitation  was  within  the  spirit  and  meaning 
of  the  contract.  In  the  case  of  Union  Depot 
Co.  T.  Railway,  113  Mo;  218,  on  page  225, 
20  S.  W.  792,  on  page  795,  where  a  written 
contract  was  being  construed,  the  court  said: 

"We  do  not  question  or  eontroTert  the  propo- 
sition that  the  real  intention  of  the  parties  to 
a  contract  should  control  the  letter,  and  the 
ctrict  letter  may  be  abridged  or  enlarged  so  as 
to  give  effect  to  the  intention  of  the  parties 
as  gathered  from  the  whole  instrument,  and  the 
contract  may  be  read  in  the  light  of  the  clrcum~ 
stances  ander  which  it  was  executed.  So,  too, 
tie  law  often  implies  duties  and  obligations 
from  those  which  are  express,  and  the  implied 
•luties  and  obligations  are  as  much  a  part  of 
the  contract  as  those  which  are  expressed." 

See,  also,  Bishop  on  Ckntracts  (Enlarged 
m.)  i  241,  and  State  ex  rel.  r.  QasUgbt  Co., 
102  Mo.  loc.  cit.  485,  14  S.  W.  974,  16  S.  W. 
383.  22  Am.  St.  Rq).  789. 

Bnt  we  do  not  need  to  dwell  upon  that, 
for  those  words  were  stricken  from  the  pe- 
tition, so  that,  in  any  way  the  matter  is 
viewed,  it  was  an  error  in  defendant's  fa- 
Tor.  The  Inconsistency  was  brought  about 
by  defendant's  invitation,  and  not  from  any- 
thing wrong  In  plaintiff's  instruction.  De- 
fendant has  gone  through  the  instruction, 
picking  out  parts  here  and  there,  and  urg- 
ing objections.  We  have  examined  these, 
and  find  them  not  substantial.  The  instruc- 
tion, as  a  whole,  properly  presented  the  is- 
sues. 

Objection  is  made  to  an  Instmctlon  given 
by  the  court  of  its  own  motion.  It  is  a  very 
liberal  instruction  In  behalf  of  defendant. 
It  submits  every  hypothesis  of  defense,  even 
to  submitting  whether  it  was  shown  by  the 
evidence  that  It  was  agreed  that  plaintiff's 
prosecution  must  have  been  commenced 
tckile  he  was  yet  engaged  in  the  work  he 
went  to  Omaha  to  perform.  Running 
through  the  entire  case  there  appears  de- 
fendant's theory,  or  suggestion,  that  defend- 
ant's offer  to  protect  plaintiff  was  not  in- 
tended as  a  binding  agreement  to  do  so,  but 
only  a  gratuity  extended  to  an  employe. 
Tbto  hypothesis  was  duly  submitted  to  the 
jury,  and  they  were  told  that,  if  such  was 


the  fact,  defendant  had  a  right  to  withdraw 
from  plaintiff's  defense,  and  the  latter  trad 
no  right  to  employ  counsel  at  defendant's 
expense. 

We  find  it  impossible,  within  the  bounds  of 
reason,  to  specifically  answer  the  xarlous 
suggestions  of  defendant  running  through  e 
brief  of  56  pages.  We  have  examlaea  them, 
and  have  concluded  that  nothing  bas  been 
advanced  which  would  Justify  us  In  over- 
turning the  verdict,  and  hence  we  affirm  the 
judgment.    All  concur. 


ROARING  FORK  POTATO  GROWERS  v.  C. 

C.   CLBMONS    PRODUCE  CO- 

(No.  12021.) 

(Kansas  City  Court  of  Api>eals.    Missouri.    May 

22,  19ia    Rehearing  Denied  July  3,  1916.) 

1.  Sales  ig=s201(4)— Delivebt  Thbodoh<3ab- 
BiEB— What  Conbtitutes. 

Where  plaintillC  tx>usigned  cars  to  its  order 
at  Kansas  City,  with  directions  to  notify  de- 
fendant and  allow  inspection,  and  sent  the  bill  of 
lading  with  draft  attached  to  a  Kansas  City 
bank,  held,  there  was  no  delivery  at  Carbondale, 
Colo.,  where  some  of  the  cars  were  loaded. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §§  535,  530;    Dec.  Dig.  «=>201(4).] 

2.  Sales  <8=>202(5)  —  Teansfeb  or  Title  — 

PATXrENT   OF  PhICE. 

Where  freight  was  consigned  to  the  consign- 
or's order,  notify  another  and  allow  inspection, 
and  the  bill  of  lading  sent  to  a  bank  for  delivery 
to  the  party  to  be  notified  upon  his  paying  an 
attached  draft,  held,  that  title  did  not  pass  un- 
til the  purchase  price  was  paid  or  tendered. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent 
Dig.  i  546;    Dec.  Dig.  <S=9202(5).] 

3.  Sales  <3=3202(6)  —  Tbansfbb  op  TnxB  — 
Payment  of  Draft. 

Where  a  bill  of  lading  is  used  to  even  secare 
the  purchase  price  the  title  does  not  pass  antil 
payment  has  been  made  or  tendered. 

[Ed.  Note. — For  other  cases  see  Sales,  -Cent. 
Dfe.  S  547;    Dec.  Dig.  <S=»202(6).] 

4.  Sales  «=»355(3)— Action  fob  Pmce— Va- 

BIANCE. 

Where  a  petition  alleges  that  pluittiff,  pur- 
suant to  a  contract,  delivered  goods  tn  defend- 
ant at  a  particular  place,  the  proof  must  show 
delivery   at  that  place. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  {  1036;   Dec  Dig.  «=»355(3).] 

5.  Sales  ®=>35d(l)  —  Action  foe  Pbice  —  Is- 
sues—Waivee— Pleading. 

Where  plaintiff  did  not  prove  a  delivery  at 
the  locality  alleged,  he  cannot  assert  that  nlain- 
tiff  waived  the  place  of  delivery  by  absolutely  re- 
fusing the  goods,  when  such  waiver  has  not  been 
pleaded. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  1025,  1027-1035;   Dea  Dig.  «=»355(1).] 

6.  COKTBACTS  «=»333(6)— Actions— PxBADiNO 
— Ratification  of  Contbact  by  Waiveb. 

Where  contracts  are  modified  by  waiver,  the 
waiver  must  be  alleged  except  in  the  ease  of  in- 
surance policies. 

[Ed.   Note. — For   other  cases,   see  Oentracts, 
Cent.  Dig.  §§  1650,  1654 ;   Dec  Dig.  <S=>333(6).] 

7.  Appeal  and  E^bob  i@=3l099(7)— Rcxjes  of 
Decision— Previous  Decision. 

Where  the  evidence  in  the  second  trial,  for 
failure  to  accept  produce  shipments,  shows  a 
state  of  facts  different  from  that  on  which 
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case  was  first  decided,  the  doctrine  of  rea  ad- 
judicata  is  inapplicable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4376;  Dec.  Dig.  <g=>1099(7).] 

8.  Appeai.  and  Erbob  ®=»66o — Abstbact  of 
Rbcobo— Pabties  and  Functions. 

A  statement  in  defendant's  abstract,  that  a 
general  denial  was  filed  to  an  amended  petition 
during  the  trial,  will  be  accepted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2860 ;   Dec.  Dig.  «=)665.] 

9.  Pleadino  <£=>434— Aides  bt  Judgment- 
Want  OF  Answeb. 

After  trial,  the  case  will  be  treated  as  though 
an  answer  were  on  file,  irrespective  of  the  true 
situation. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1478-1480;    Dec.  Dig.  «=»434.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   Joseph  A.  Guthrie,  Judge. 

Action  by  the  Koarlng  Fork  Potato  Grow- 
ers against  the  C.  C.  Clemons  Produce  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  rdtnanded. 

B.  M.  ColTln  and  Smart  &  Strother,  all  of 
Kansas  City,  for  appellant.  Sebree,  Conrad 
&  Wendorir,  of  Kansas  City,  and  Charles  W. 
Taylor,  of  Glenwood  Springs,  Colo.,  for  re- 
spondent 

ELLISON,  P.  J.  Plaintiff  Is  a  resident 
of  Colorado  and  defendant  of  Kansas  City, 
Mo.  Plaintiff  brought  this  action  for  the 
price  of  six  carloads  of  potatoes.  It  had 
Judgment  in  the  trial  court.  The  case  was 
before  this  court  on  a  former  occasion  and 
will  be  found  reported  in  185  Mo.  App.  1, 
171  S.  W.  584,  where  It  Mrlll  be  seen  that  a 
new  trial  was  ordered. 

The  second  trial  was  had  on  an  amended 
petition  and  on  oral  evidence.  The  first 
trial  was  on  the  original  petition  and  an 
agreed  statement  of  facts  specifically  re- 
stricted to  that  trial.  The  evidence  at  the 
second  trial  presented  some  vitally  distinctive 
features  not  appearing  in  the  agreed  state- 
ment. It  is  pleaded  in  the  amended  petition 
that  defendant  bought  of  plaintiff  25  carloads 
of  BOtatoes,  agreeing  "to  pay  $1.05  per  hun- 
dredweight for  the  same  when  delivered 
on  board  the  cars,  at  Carbondale,  Colo.  That 
defendant  received  and  paid  for  19  of  said 
cars  of  potatoes  but  refused  and  failed  to 
receive  and  pay  for  the  remaining  six  cars. 
Plaintiff  alleges  that  it  delivered  sold  six 
cars  of  potatoes  on  board  the  cars  at  Carbon- 
dale,  Colo.,  to  defendant  on  the  dates  and 
In  the  amounts  following,  to  wit  (here  follows 
six  dates  of  six  separate  cars).  Plaintiff 
alleges,  by  reason  of  the  premises  aforesaid, 
defendant  is  Indebted  to  it  in  the  sum  of  $1,- 
J)14.26,  together  with  Interest,"  etc. 

[1]  It  was  shown  in  evidence  that  plaintiff 
did  not  have  the  potatoes  on  hand  when  it 
contracted  them  to  defendant,  and"  that  it 
expected  to  fill  its  contract  by  purchases  to 
be  thereafter  made.  The  evidence  showed 
that  it  purchased  the  19  cars  paid  for  by 


defendant,  when  the  latter  ordered  that  no 
more  be  shiified.  But  before  plaintiff  re- 
ceived the  order  it  had  bought  the  remaining 
six  cars  now  in  dispute.  That,  if  other  con- 
ditions had  been  right,  would  have  rhanged 
the  executory  character  of  the  contract  of 
sale  into  an  executed  contract  See  opinion 
on  former  appeal.  But  as  already  stated, 
the  contract  pleaded,  and  the  performance 
pleaded,  was,  specifically,  that  the  jiotatoes 
were  to  be  delivered  and  were.  In  fact  deliv- 
ered to  defendant  on  board  the  cam  at  (Car- 
bondale, Colo.  The  evidence  which  plain- 
tiff Insists  shows  sudl  delivery  was  to  this 
effect:  Plaintiff,  after  loading  a  car,  would 
ship  it  to  defendant  by  railivad,  taking  a 
bill  of  lading  to  its  own  order  and  attaching 
a  draft  drawn  on  defendant  for  the  price  of 
the  carload.  These  bills  of  lading  and  at- 
tached drafts  would  be  sent  through  banks 
to  a  bank  at  Kansas  City  and,  when  de- 
fendant paid  the  draft  It  would  receive  the 
bill  of  lading  fronr  the  bank  and  then  get 
possession  of  the  potatoes  from  the  railroad. 
Defendant  never  paid  for,  nor  received  the 
six  cars,  and  it  does  not  appear  what  became 
of  them.  The  bills  of  lading  were  Indorsed. 
"Notify  0.  a  Clemons  Produce  Co.  •  •  * 
Allow  inspection." 

This  was  a  total  failure  of  proof.  Plain- 
tiff's theory  is  that  the  potatoes  were  set 
apart  and  appropriated  to  defendant  and  the 
title  passed  to  it  when  the  potatoes  were 
loaded  at  Carbondale,  notwithstanding  that 
it  for  security,  retained  possession  by  taking 
the  bill  of  lading  in  its  own  name  and  draw- 
ing draft  on  defendant  for  the  price,  the  po- 
tatoes to  be  delivered  on  i)ayment  of  the 
draft.  But  it  was  alleged  in  the  petition  that 
the  contract  was  that  the  delivery  was  to  be 
at  Carbondale  and  that  in  compliance  with 
the  contract  the  delivery  was  at  that  place: 
while  the  evidence  showed  that  none  of  the 
potatoes  were  delivered  at  Carbondale.  In 
fact,  three  of  the  six  cars  were  never  at  that 
place.  Three  cars  were  loaded  there,  but 
shipped  by  plaintiff  to  Kansas  City,  Mo.,  as 
just  stated,  under  a  bill  of  lading  to  its  own 
order,  with  drafts  attached  and  allowing  in- 
spection by  defendant  before  paying  the 
drafts. 

[2]  But  besides  this,  plaintUTs  theory  i^ 
erroneous,  for,  in  such  circumstances,  the 
title  to  the  property  does  not  pass  to  the  ven- 
dee. Sharff  V.  Meyer,  183  Mo.  428,  445,  31  £:. 
W.  858,  54  Am.  St  Rep.  672 ;  Milling  Co.  v. 
Stanley,  132  Mo.  App.  306,  111  S.  W.  SSi: 
Olfford  V.  WiUman,  187  Mo.  App.  28,  33,  37. 
173  8.  W.  53 ;  Cold  Storage  Co.  v.  Commis- 
sion Co.,  178  Mo.  App.  225,  165  S.  W.  1102: 
People's  Bank  v.  Railroad,  158  Mo.  App.  519. 
138  S.  W.  915;  Dickson  v.  Merchants*  Eleva- 
tor Co.,  44  Mo.  App.  498,  603.  Such  is  the 
law  elsewhere.  Kentucky  Refining  Co.  v. 
Globe  Co.,  104  Ky.  659,  47  8.  W.  602,  42  U 
R.  A.  353,  84  Am.  St  Rep.  468;  Thick  v. 
Railroad,  137  Mich.  708,  101  N.  W.  64,  109 
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Am.  St  Bep.  694;  Dowa  ▼.  Nat  Exchange 
Bank,  91  U.  S.  618,  23  Ij.  Bd.  214. 

[3]  Bren  trhere  the  blD  of  lading  Is  dealt 
with  only  to  aecnre  the  contract  price,  the  ti- 
tle to  the  property  does  not  pass  to  the  ven- 
dee until  payment  or  tender  by  him  of  the 
contract  price,  Mirablta  v.  Imperial  Otto- 
man Bank,  8  Ex.  DIt.  164,  173  (opinion  of 
Cotton,  Ii.  J.,  concnrred  In  by  the  entire 
Court  of  Appeal);  Benjamin  on  Sales, 
"eighthly"  division,  page  373,  and  American 
uote  on  same  page.  So,  under  no  view  of  the 
erldeuce,  vras  there  a  completed  sale,  and 
plalntllf's  action  ahonld  have  been  along 
otber  lines.  It  la  brought  on  a  state  of  al- 
leged facts  which  did  not  exist 

The  authorities  relied  upon  by  pUlntUf  are 
Dot  opposed  -to  those  cited  by  us.  They  are 
to  the  effect  that,  In  an  ordinary  sale  of  per- 
sonalty for  cash,  title  to  the  property  may 
pass  to  the  vendee  and  yet  the  vendor  retain 
possession  until  the  purchase  price  Is  paid. 
That  Is,  payment  of  price  and  delivery  are 
contemporaneous  acts,  and  one  cannot  be  re- 
quired without  the  other.  But  that  Is  not  the 
case  pleaded,  nor  Is  It  the  case  proven. 
When  the  vendor  delivers  goods  to  a  carrier 
consigned  to  the  vendee.  It  is  a  delivery  to 
the  vendee  and  title  passes.  But  if  he  deliv- 
ers to  the  carrier,  talcing  a  bill  of  lading  to 
Umself  as  consignee,  he  retains  the  title 
until  the  purchase  price  Is  paid  or  tendered. 
Sharff  V.  Meyer ;  Milling  Co.  v.  Stanley,  and 
ottier  cases  supra. 

[4]  Recurring  again  to  the  petition.  It  al- 
leges a  contract-  to  deliver  at  Cardondale, 
Colo.,  and  that  the  delivery  was  made. there. 
The  evidence  shows  that,  under  the  contract, 
tliere  was  not  to  be  a  delivery  of  possession 
at  that  plac^  but  at  Kansas  City,  Mo.,  and  it 
shows,  in  point  of  fact,  that  there  was  no 
delivery  there,  or  anywhere  else.  It  shows 
that  defendant  refused  to  pay  the  drafts  and 
delivery  was  therefore  not  made.  In  short, 
the  petition  is  at  entire  cross  purposes  -with 
the  evidence.  In  Cole  of  Armour,  154  Mo. 
333,  350,  351,  55  S,  W.  476,  481,  Judge  Mai^ 
shall  said: 

"The  plaintiff  sued  on  a  special  contract,  and 
therefore  he  must  recover  upon  that  or  not  at 
all  in  tnig  action.  •  •  •  This  is  true,  not- 
withstanding the  evidence  may  show  that  the 
plaintiff  had  a  perfectly  good  cause  of  action 
which  was  not  sued  on.  The  defendant  is  only 
required  to  meet  the  case  stated  in  the  pleadings, 
and,  if  a  right  of  action  not  stated  in  the  peti- 
tion is  developed  by  the  evidence,  still  the  de- 
fendant is  not  called  on  to  rebut  or  refute  such 
tPstimony  or  to  contest  such  unpleaded  rights. 
It  is  enough  fbr  him  to  fight  the  case  brought, 
and  it  will  be  time  enough  to  defend  against 
any  other  cause  of  action  than  that  stated  iu 
the  pleadings,  when  he  is  charged  therewith,  has 
pleaded  thereto,  and  prepared  for  the  trial 
thereof 

This  rule  Is  again  stated  In  Ingwerson  v. 
Ballroad,  205  Mo.  328,  335,  103  S.  W.  1143. 
And  If  a  petition  alleges  a  contract  of.  sale 
for  delivery  at  a  certain  place,  the  proof 


must  show  a  delivery  at  that  place.  Southern 
Lbr.  Ca  V.  Lumber  Supply  Co.,  89  Mo.  App. 
141;  Fairbanks  Co.  v.  Mining  Co.,  105  Mo. 
App.  644,  652,  80  S.  W.  13j  Woldert  v.  Pill- 
man,  191  Mo.  App.  15,  176  S.  W.  457 ;  Clark 
V.  Guson,  3  Head  (Tenn.)  55. 

[I,  •]  Plaintiff  seeks  to  obviate  the  dlflS- 
culty  In  Its  way  by  the  suggestion  that  de- 
fendant waived  the  terms  of  the  contract  as 
"to  the  delivery  and  place  thereof,"  by  refus- 
ing to  accept  the  potatoes.  This  cannot  be 
allowed.     A  waiver  must  be  pleaded. 

"It  is  well-settled  law  in  this  state  that  all 
contracts  modified  by  waivers,  except  policies 
of  insurance,  can  only  be  recovered  upon  by  al- 
lecing  and  proving  such  waivers."  Lnnitz  v. 
KinE,  93  Uo.  513,  6  S.  W.  203;  Mohney  v. 
Reed,  40  Mo.  App.  99,  100 :  St  Louis  Trust  Co. 
V.  American  Real  Estate  Co.,  82  Mo.  App.  260, 
263. 

[7]  Again,  plaintiff  denies  defendant's  right 
to  make  the  defense  It  has  on  the  ground 
that  the  case  is  bound,  under  the  rule  of  res 
aUJudicata,  by  the  law  laid  down  In  the  opin- 
ion on  the  first  appeal.  The  law  stated  in 
the  first  opinion  was  based  on  an  agreed 
statement  of  facts,  agreed  to  for  that  trial 
only.  But  there  was  no  such  statement  at  the 
second  trial.  Oral  evidence  was  heard  and 
facte  vital  to  the  legal  rights  of  the  parties 
were  shown,  which  were  entirely  absent  from 
the  agreed  statement  of  facts.  The  face  of 
the  present  record  shows  that  the  title  to  the 
property  (not  alone  the  possession)  was  re- 
tained by  plaintiff  until  the  potatoes  were 
paid  for,  and  that  was  also  the  express  tes- 
timony of  Its  chief  officer.  No  such  stipula- 
tion appears  In  the  agreed  statement  Again, 
the  evidence  now  shows  that  there  was  In- 
dorsed on  the  bill  of  lading  that  defendant 
should  have  the  right  of  inspection  before 
accepting  the  property.  And  It  also  appeared 
in  evidence  at  the  last  trial  that  three  of  the 
cars  of  potatoes  were  never  In  Carbondale. 
In  short  the  case  decided  on  the  first  appeal 
was  on  one  branch  of  the  law  of  sales,  while 
the  evidence  on  the  second  trial  makes  a 
case  on  a  different  branch. 

[»,  9]  We  may  add  that  plaintiff  filed  an 
amended  petition  during  the  second  trial  to 
which  defendant  filed  an  amended  answer 
consisting  of  a  general  denial.  Plaintiff 
seems  to  question  that  defendant  filed  a 
general  denial  to  the  petition  as  amended. 
The  abstract  so  states.  An  additional  ab- 
stract for  defendant  shows  an  answer  filed 
two  months  before  the  trial,  but  that  is  not 
the  answer  filed  to  the  amended  petition,  and 
we  must  accept  defendant's  abstract  Be- 
sides, though  an  answer  should  not  be  actual- 
ly on  file,  the  case  after  trial  had  will  be 
treated  as  though  it  were.  Henlee  r.  Can- 
uefax,  49  Mo.  295. 

We  agree  that  a  case  must  not  be  disposed 
of  on  appeal  on  some  new  theory.  But  mani- 
festly this  one  has  not. 

The  Judgment  should  be  reversed.  All  con- 
cur. 
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DBS  WOLFF  V.  MORINO.    (No.  12031.) 

(Kansas  City  Court  of  Appeals.  Missouri.  May 
22,  1016.     lUheariiig  Denied  July  3,  1916.) 

1.  Appkal  and  Ebkob  «=>987(1)— Bsviiw— 
Weight  of  Evidence. 

On  appeal,  tlie  coart  will  not  examine  tlie 
weight  of  conflicting  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
El  Tor,  Cent.  Dig.  g§  3893,  8894 ;  Dec.  Dig.  «=» 
687(1).] 

2.  Replkvin  ®=>10— Manual  Possession  by 
Defendant— Possession  by  Agent. 

Where  defendant  in  replevin,  anticipating 
troable,  had  delivered  the  possession  of  diamond 
to  bis  clerk  to  be  sold,  hAd  defendant,  through 
Us  agent  or  servant,  had  such  possession  as 
would  support  a  writ  of  replevin. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  S]  69-82 ;    Dec.  Dig.  i8=10.] 

8.  HKPi.EvrN  «=»93— Findings  of  Fact— Pos- 
session. 

In  replevin,  the  omission  of  the  findings  of 

fact  to  find  that  defendant  was  in  possession 

of  the  property  when  the  action  was  institnted 

is  ordinarily  fatal. 
[EH.    Note. — For   other   cases,    sea   Replevin, 

Cent.  Di«.  {{  36(^363,  371-375;   Dec.  Dig.  «s> 

93.} 

4.  Apfbal  and  B2BB0B  «=3l071(6)— HABiTLnss 
Ebeor— PiNDiNOS  or  Fact— OKiasiOH  Cub- 
ed BY  Evidence. 

But  the  testimony  of  the  defendant,  admit- 
ting' Aat  possession  was  in  his  agent  or  servant 
at  tha  time,  renders  the  error  harmless,  for 
which  a  reversal  it  forbidden,  under  Rev.  St. 
1909,  S  2082. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di«.  |  4239 ;  Dec.  Dig.  «=»1071(e) ; 
Trial,  Cent  Dig.  i  »40.J 

5.  RsPLETiR  $=969(5)— Psoor— Yabiancb. 

Where  petition  in  replevin  alleged  the 
Weight  of  the  diamond  to  be  two  and  eleven- 
sixtbentlis  carats,  while  the  proof  showed  that 
it  weighed  two  and  ten-sixteenths,  a  sixteenth, 
a  thirty-second,  and  maybe  a  sixty-fonrth,  held 
oot  a  fatal  variance. 

[Ed.  Note.— For  other  eases,  see  Replevin, 
Cent.  Dig.  H  278,  279;   Dec.  Dig.  «$»6dai)-] 

Appeal  from  Circuit  Court,  Jackson  Oun- 
ty ;  T.  J.  Seebom,  Judge. 

Repterln  by  Charles  De  Wolft  against  Jo- 
seph. Mortno.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Attirmed. 

<X  B.  Leavel,  of  Kansas  City,  for  appel- 
lant. G.  L.  Walls,  of  Kansas  City,  for  re- 
spondent. 

ELUSON,  P.  J.  Plalntirs  action  la  re- 
plevin to  recover  possession  of  a  diamond  of 
two  and  eleven-sixteenths  carat  weight,  of 
the  value  of  ^00.  The  Judgment  In  the  trial 
court  was  in  bis  favor. 

[1]  Xhere  was  evidence  In  plaintlfTa  be- 
half which  tended  to  show  that  be  was  the 
owner  of  the  stone,  was  entitled  to  the  pos- 
session, and  that  It  was  in  defendant's  pos- 
session when  the  action  was  instituted.  It 
is  of  no  consequence  that  there  was  evidence 
to  the  contrary,  for  this  court  does  not  deter^ 
nine  the  weight  of  testimony. 


[2]  But  defendant  (who  kept  Jewels  and 
loaned  money)  Insists  that  all  the  evidence 
shows  he  was  not  In  possession  at  the  time 
the  action  waa  brought  There  was  evidence 
which  showed  that  plaintiff  had  a  diamond 
stolen  from  his  house;  that  some  time  after- 
wards he  secured  the  aid  of  two  policemen 
and  went  to  defendant's  place,  where  he 
found  the  stone  and  claimed  it;  that  defend- 
ant denied  his  claim ;  that  they  all  took  it  td 
a  Jeweler,  who  identified  it  as  plaintiff's ;  that 
plaintiff  desiring  to  institute  a  replevin  suit; 
the  stone  was  put  in  an  envelope,  sealed,  the 
signature  of  himself,  defendant,  and  the  two 
policemoi  written  thereon,  and  placed  In  de- 
fendant's safe.  Next  day  the  sheriff  was  un- 
able to  find  It  Defendant  testifled  that  see- 
ing he  was  going  to  have  trouble,  he  re- 
solved to  dispose  of  it;  that  his  clerk  told 
him  he  thouj^t  that  he  had  a  customer  for 
it,  and  that  he  let  him  take  It  to  sell;  that 
the  clerk  failed  on  the  sale,  and  afterwards 
returned  the  stone  to  him.  If  we  allow  that 
the  trial  court  believed  this  story,  it  would 
not  aid  defendant,  since  it  shows  the  manual 
possession  was  in  his  agent,  servant,  and 
clerk,  which  is  possession  In  himself,  suiB- 
dent  to  support  an  action  In  replevin.  Tal- 
bot T.  Magee,  CO  Mo.  App.  362;  Gobbey  on  Re- 
plevin, {  431. 

[3, 41  But  defe&dant  points  out  a  defect  in 
the  finding  of  the  court.  In  that  it  omits  to 
find  that  defendant  was  in  possession  of  the 
stone  when  the  action  was  Instituted.  This 
would  ordinarily  be  a  vital  defect,  and  so 
we  decided  In  Thresher  Co.  v.  Speak,  167 
Mo.  Ak).  470,  161  8.  W.  285.  But  the  evi- 
dence for  defendant  in  this  case  relieves  the 
defect  of  its  fatal  character.  Defendant  con- 
ceded at  the  trial — ^testified — that  when  he 
saw  that  plaintiff  was  going  to  undertake  to 
recover  the  ring,  he  called  up  his  attorney 
and  resolved  to  "dispose  of  it";  that  he 
turned  It  over  to  Mills,  his  clerk,  to  sell  to  a 
customer;  that  Mills  failed  to  sell,  and  after- 
wards returned  the  ring.  This  manual  hold- 
ing by  the  clerk,  as  we  have  said,  was  de- 
fendant's possession;  and  the  matter  cea^jed 
to  be  an  issue  and  became  an  admission. 
The  error  became  merely  formal  and  harm- 
less; a  character  of  error  for  which  we  are 
forbidden  to  reverse  a  Judgment  Section 
2082,  R.  S.  1909. 

[6]  Defendant  suggests  that,  since  plain- 
tiff's petition  alleged  the  stoue  weighed  "two 
and  eleven-sixteenths  carats,"  and  the  proof 
showed  It  weighed  "two  and  tetr-sixteentlis,  a 
sixteenth,  a  thirty-second,  and  maybe  a  six- 
ty-fourth," the  variance  waa  fataL  We 
think  not  There  Is  no  merit  in  the  claim 
that  no  right  existed  to  assert  a  cause  of  ac- 
tion in  replevin.  We  have  examined  other 
points  made  by  defendant,  and  find  them  not 
well  taken. 

The  Judgment,  being  manifestly  for  the 
right  party.  Is  aSlrmed.    AH  concur. 
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WEUtiS  et  al  v.  VAIXO,    (No.  14352.) 

(St  Louis  Court  of  Appeals.    Missouri.     July 
6,  1916.) 

1.  Sales  «=s»86&(1)— Action  fob  Pbiob— Evi- 
dence. 

In  account  for  ice  sold  and  delirered  to  a 
ialoon,  evidence  that,  although  another  person 
vas  in  charge,  the  saloon  was  run  in  defendant's 
name  and  under  a  license  issued  to  him,  and 
that  he  sold  the  place,  and  at  the  time  of  sale,  on 
demand  of  payment  of  plaintiif's  aocount,  said, 
"The  bill  will  be  talten  care  of,"  held  sufficient 
to  sustain  finding  that  defendant  was  either 
owner  or  partner  in  the  business,  or  that  the 
person  in  charge  was  his  agent. 

[£id.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §S  1056,  1057 ;   Dec.  Dig.  <&=>359(1).] 

2.  APPEAi  ASP  Ebbob  «=»106C  —  Habjiless 
Ebrob— Instbuctionb. 

In  an  instruction  submitting  the  issue  of 
relation  of  defendant  to  the  saloon  business,  stat- 
ing that  he  was  liable  if  plaintiffs  sold  and  de- 
livered the  ice  to  defendant  or  his  agent  or 
"partner,"  the  use  of  the  word  "partner"  is 
immaterial;  it  appearing  that  in  any  event 
the  person  in  charge  was  his  agent. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  4220;  Dec.  Dig.  <3s»106e.] 

Appeal  from  Circuit  Court,  St.  Francois 
County;   Peter  H.  Huck,  Judge. 
"Not  to  be  officially  published." 
Action    by    William    Wells    and    others 
against  Mike  Vallo.    From  a  judgment  for 
plaintUCs,  defendant  appeals.    Affirmed. 

B.  H.  Boyer,  of  Farmlngton,  for  appellant. 
J.  H.  Malngen,  of  Bonne  Terre,  for  respond- 
ents. 

NORTONI,  J.  [1]  This  Is  a  suit  on  an 
account  for  ^71.90,  the  value  of  ice  sold  and 
delivered.  Plaintiff  recovered,  and  defend- 
ant prosecutes  the  appeal.  The  ice  sued  for 
was  delivered  to  a  saloon  known  as  the  Rock 
Saloon  at  Bonne  Terre.  Defendant  Vallo 
had  formerly  run  the  place,  but  during  the 
time  the  account  accrued  was  engaged  in 
running  another  saloon  called  the  "Hill 
Top."  At  that  time  George  Parsons  had 
charge  of  fhe  Rock  Saloon,  either  as  owner, 
partner,  or  agent  of  Vallo.  The  ice  was  de- 
lirered to  the  Rock  Saloon,  and  Parsons  was 
in  «4iarge.  There  is  no  positive  and  direct 
evidence  that  Parsons  was  either  the  owner, 
partner,  or  agent  of  Vallo,  and  it  is  therefore 
argued  a  recovery  against  Vallo  Bbonld  not 
be  sustained.  But  it  appears  in  evidence 
tliat  the  Rock  Saloon,  to  which  the  ice  was 
delivered,  was  being  conducted  in  the  name 
of  defendant,  Vallo,  and  under  a  license  is- 
sued to  him.  The  evidence  is  also  that  de- 
fendant Vallo,  as  owner,  sold  the  place  to 
one  O'Farrell.  Moreover,  it  appears  that  at 
the  time  of  the  sale  of  tbie  saloon  to  O'Far- 
rell, plaintiffs  demanded  of  Vallo  the  amount 
of  their  account  as  if  he  owed  the  indebted- 
ness. To  this  demand  defendant,  Vallo,  an- 
swered, "OoB't  bother  yourself  about  that," 
also,  "Ot  Is  all  right;  that  bill  wUl  be  taken 
care  of ;  dont  worry ;  it  will  be  paid." 


[2]  Defendant  introduced  no  evidence 
whatever,  and  insists  that  given  on  the  part 
of  plaintiffs  is  Insufficient  to  sustain  the  find- 
ing that  defendant,  Vallo,  was  either  pro- 
prietor or  a  partner  in  the  business,  or  that 
Parsons,  who  was  in  charge  of  the  place, 
was  bis  agent.  Obviously  there  is  an  abun- 
dance in  the  facts  and  circumstances  tending 
to  prove  tliat  the  Bock  Saloon,  at  the  time 
the  ice  was  purchased  for  use  therein,  was 
owned  by  defendant  and  conducted  for  him 
in  the  immediate  charge  of  Parsons,  under 
some  sort  of  an  arrangement  between  them. 
Defendant,  Vallo,  acted  as  the  owner  in  sell- 
ing the  place  to  O'Farrell,  as  the  evidence 
abundantly  shows,  and  also  that  it  was  at 
the  time  conducted  in  his  name  under  a  li- 
cense issued  to  him.  It  appears  the  ice  was 
delivered  and  used  In  the  saloon,  and  that 
it  has  not  been  paid  for.  The  court  submit- 
ted the  matter  to  the  Jury  tmder  an  instruc- 
tion to  the  effect  that  defendant  was  liable 
If  plaintiffs  sold  and  delivered  the  ice  to  de- 
fendant, Vallo,  or  his  agent  or  partner,  and 
we  think  this  is  well  enough.  It  is  not  de- 
nied that  the  ice  was  delivered  to  the  Rock 
Saloon,  that  is,  to  Parsons,  who,  in  any  view 
of  the  case,  was  his  agent;  and  the  mere 
fact  that  the  Instruction  employed  the  word 
"partner"  in  connection  with  the  direction 
to  find  for  plaintiffs  if  It  was  delivered  to 
"Vallo,  his  agent,  or  partner,"  for  use  in  the 
saloon,  should  be  treated  as  immaterial. 

The  Judgment  should  be  affirmed.  It  is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  con- 
cur. 


STATE  ex  rel  WAGENER  v.  COOK,  Probate 
Judge.    (No.  ISSSS.) 

(St.  Louis  Court  of  Appeals.     Missouri.    July 
5,  1916.    Rehearing  Denied  July  18,  1916.) 

JmOMENT  «=580(1)— Rk8  Juwoata— Pbohi- 

BITION. 

A  judgment  of  the  Supreme  Court  on  re- 
lator's application  to  it  for  a  writ  of  certiorari 
against  the  judge  of  the  probate  court,  who  had 
adjudicated  relutor  insane,  on  the  ground  that 
such  adjudication  was  without  due  statutory  no- 
tice, and  had  been  made  without  a  jury  trial  or 
a  formal  waiver  of  a  right  thereto,  denying  the 
v/rlt,  awarding  the  lespondent  costs,  and  over- 
ruling relator's  motion  for  a  rehearing,  was  re* 
judicata  on  relator's  subsequent  original  pro- 
ceeding in  prohibition,  attacking  the  probate 
judge  8  jurisdiction  on  the  same  grounds. 

(Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  1062-1065,  1100;  Dec.  Dig.  «=:> 
58fl(l).} 

"Not  to  be  officially  published." 

Original  proceeding  in  protUbitton  by  the 
State  of  Missouri,  on  the  relation  of  F,  L. 
Wagener,  against  W.  B.  M.  Cook,  Judge  of  the 
Probate  Court  of  Montgomery  County.  Pre- 
liminary rule  In  prohibition  vacated,  and 
writ  denied. 
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Ball  &  Ball,  of  Montgomeiy,  for  relator. 
Bmil  Rosenberger,  of  Montgomery,  for  re- 
spondent. 

NORTONI,  J.  This  Is  an  original  proceed- 
ing In  problbitlon.  Relator  Is  a  resident  of 
Montgomery  county,  and  respondent,  W.  B.  M. 
Cook,  Is  jndge  of  the  probate  court  of  tbe 
same  county.  The  preliminary  writ  of  pro- 
hibition was  Issued  on  the  application  of 
relator  In  the  view  that  the  probate  court, 
over  which  respondent.  Judge  Cook,  presides, 
exceeded  Its  authority  In  declaring  relator 
Insane  and  appointing  A.  J.  Henton  guardian 
of  his  person  and  curator  of  Ms  estate.  The 
theory  pursued  in  the  application  for  the 
writ  is  that  relator  was  adjudicated  Insane 
without  due  statutory  notice  of  the  proceed- 
ing, and,  furthermore,  that  the  probate  court 
assumed  to  try  the  issue  without  a  Jury,  and 
it  is  said  without  the  formal  waiver  of  a  Jury 
trial.  In  the  return  respondent  pleads  that 
the  questions  brought  forward  here  are  res 
adjudlcata. 

It  appears  relator  applied  to  tbe  Supreme 
Court  for  a  writ  of  certiorari  against  the  pro- 
bate court  of  Montgomeiy  county,  and  Judge 
Cook,  the  respondent,  on  the  precise  grounds 
invoked  here.  Tbe  respondent  was  duly  noti- 
fied in  that  proceeding,  and  filed  a  return 
thereto.  Tbe  record  of  that  proceeding,  Includ- 
ing a  copy  of  the  petition  for  the  writ  of 
certiorari,  together  with  respondent's  show- 
ing In  opposition  to  the  application,  and  the 
judgment  of  the  Supreme  Court  thereon,  are 
set  forth  In  the  return  before  us  in  this  pro- 
hibition proceeding,  and  confessed  by  motion 
for  judgment  thereon. 

It  appears  beyond  question  that  relator 
in  the  certiorari  proceeding  in  the  Supreme 
Court  sought  to  quash  the  judgment  of  the 
probate  court  whereby  he  was  declared  In- 
sane, and  Henton  appointed  bis  guardian  and 
curator,  on  tbe  same  grounds  precisely  as 
tbose  Invoked  in  aid  of  tbe  prohibition  here ; 
also  the  petition  presented  to  the  Supreme 
Court  revealed  that  certain  constitutional 
grounds  were  set  forth  therein,  which,  of 
course,  conferred  Jurisdiction  on  that  tribunal 
over  the  subject-matter. 

The  Supreme  Court  denied  the  writ  of 
certiorari,  with  all  of  the  parties  thus  before 
it,  and  entered  the  following  judgment  there- 
on: 

"In  the  Supreme  Court  of  Missouri, 
October  Term,  1916.    In  Banc. 

"Wednesday,  Dec.  8,  1916. 
"State  of  Missouri,  at  the  Relation  of  F.  L. 
Wagener,  Relator,  v.  W.  B.  M.  Cook,  Judge 
of  the  Probate  Court  of  Montgomery  Coun- 
ty, Missouri,  Respondent.     Certiorari. 
"Now  at  this  day  the  court,  having  considered 
and  fully  understood  the  petition  of  the  said  re- 
lator for  a  writ  of  certiorari  herein,  doth  order 
that  said   writ  be  and   same  is  hereby  denied, 
and   that   the   said    respondent   recover   against 
the  said  relator  his  costs  and  chances  herein  ex- 
pended, and  have  execution  therefor. 


"Wednesday,  Dec.  22. 1915. 
"State  ex  reL  F.  L.  Wagener,  ReL,  v.  W.  B. 
M.  Cook,   Probate  Judge,  Reap. 

"Now  at  this  day  the  court,  having  consider- 
ed and  fullv  understood  the  motion  for  a  rehear- 
ing heretofore  filed  herein  by  the  said  relator, 
doth  order  that  said  motion  be  and  tlie  same  is 
hereby  overruled." 

It  appears  from  this  that  the  Supreme 
Court,  possessing  full  jurisdiction,  not  only 
adjudicated  the  subject-matter  involved,  but 
that  relator  filed  a  motion  for  rehearing 
therein,  and  such  was  overruled.  Obviously 
this  Judgment  of  tbe  Supreme  Court  con- 
cludes the  matter  so  far  as  we  are  concerned. 
Indeed,  such  would  be  true  if  that  judg- 
ment were  one  of  an  inferior  tribunal  rather 
than  that  of  the  superior  court  of  tbe  state. 
See  Coleman  v.  Dalton,  71  Mo.  App.  14; 
State  ex  rel.  v.  MlUs,  231  Mo.  493,  1S3  S.  W. 
22. 

It  appearing  that  the  Supreme  Court  con- 
sidered the  jurisdiction  of  the  probate  conrt 
of  Montgomery  county  on  the  same  grounds 
as  those  brought  into  judgment  in  this  pro- 
ceeding in  respect  of  tbe  same  subject-mat- 
ter and  between  the  same  parties,  the  ques- 
tions made  must  be  regarded  as  res  adjudl- 
cata and  not  open  to  further  inquiry.  The 
preliminary  rule  in  prohibition  should  be  va- 
cated, and  the  writ  denied.    It  is  ao  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


CORNET  V.  BIBCKBL  REALTY  ft  INVEST- 
MENT CO.    (No.  14S16.) 
(St.  Lonis  Conrt  of  Appeals.     Misaootl     July 

5,  1916.) 
Mttnicipai.  Cokporationb  9=3>835  —  ScsrAct 

WatKB— CXTLVKBT. 

The  maintenance  of  a  sewer  pipe  under  a 
street  which  was  in  fact  a  culvert  constructed 
in  a  reasonable  manner,  not  interfering  with  or 
changing  the  flow  of  water  otherwise  than  wodM 
an  ordinary  culvert,  except  that  it  retarded  the 
flow  more  and  caused  the  water  to  be  spread 
out  at  the  discharge  rather  than  to  wash  out 
a  channel,  was  not  a  violation  of  rights  of  own- 
er of  land  overflowed  thereby. 

[Eid.  Note.— £\>r  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1785 ;  Dec.  Dig.  «=> 
835.] 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty; John  W.  McEUhlnney,  Judge. 
"Not  to  be  officially  pubUshed." 
Suit  by  Henry  A.  Comet  against  the  Ueni- 
el  Realty  &  Investment  Company.  From  de- 
cree for  respondent,  complainant  appeals- 
Affirmed. 

A.  B.  L.  Gardner,  of  Clayton,  and  Rodger» 
&  Koemer,  of  St.  Louis,  for  appellant.  Rob- 
ert E.  Collins  and  Edward  D'Arcy,  both  of 
St.  Louis,  and  C  J.  Harrison,  of  Clayt<«i,  for 
respondent. 

NORTONI,  J.  This  is  a  snit  In  equity  for 
injunctive  relief  against  the  maintenance  ot 
a   sewer  pipe  under  a  street     The  conrt 
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fonnd  the  Issue  for  defendant  and  dismissed 
the  bilL  From  this  Judgment  plaintiff  prose- 
cutes the  appeal. 

The  suit  proceeds  in  the  view  that  defend- 
ant collected  surface  water  on  its  property 
and  discharged  it  through  a  sewer  pipe  under 
Cornelia  avenue  on  other  property  owned  by 
defendant  so  as  to  Interfere  with  its  natural 
flow,  to  the  damage  of  plaintiff's  property  sit- 
uate 270  feet  beyond.  The  facts  In  the  record 
are  succinctly  and  clearly  stated  in  the  opin- 
ion of  the  trial  court.  We  concur  in  the  view 
expressed  by  the  court  touching  the  matter, 
and  adopt  the  opinion  referred  to  as  the 
statement  of  facts  and  the  opinion  of  the 
court  The  statemoit  and  opinion  as  pre- 
pared by  Judge  McElhinney  are  as  follows: 

"0%e  lands  affected  by  the  flow  of  water  here 
in  dispute  are  situated  in  three  blocks  of  about 
300  feet  in  width  from  north  to  south,  and  near^ 
If  1,300  feet  from  east  to  west  We  may,  for 
conTenloice,  Uesignate  these  blooks  as  the 
southern,  the  middle,  and  the  northern  blocks, 
respectlTely.  Lots  36  and  45  are  owned  by  de- 
fendant Lot  36  is  in  the  southern  block,  and 
fronts  north  on  the  south  side  of  Gomolia  ave- 
nue, which  separates  said  block  from  the  middle 
block.  Lot  45  is  in  the  middle  block,  and 
fronts  south  on  the  north  side  of  said  avenue< 
PlaindS  owns  the  northern  block,  situated  north 
of  a  proposed  Beverly  avenue,  wiiich  has  iiot 
been  opened  or  improved.  Plaintiff's  land  is  in- 
closed about  the  center  line  of  this  proposed 
Beverly  avenue.  A  natural  depression  or  val- 
ley extends  across  these  blocks  from  south  to 
tiorth.  This  begins  in  the  southern  block  some 
30O  feet  south  of  Cornelia  avenue,  and  widens 
rapidly  before  it  reaches  the  avenue,  and  is 
there  500  to  800  feet  wide.  The  slopes  are  grad- 
ual, not  abrupt  At  Cornelia  avenue  this  valley 
continues  northwardly  across  the  middle  block 
nith  very  little  increase  in  width,  but  with  more 
rapid  fall  from  south  to  north  to  Beverly  avenue, 
and  along  the  east  and  west  sides  towards  the 
center  of  the  valley,  but  not  continuing  to  such 
center  line.  The  center  of  the  valley  Is  a  broad, 
flat  basin,  some  50  or  more  feet  wide,  covered 
with  weeds  and  grass,  without  any  ravine  or 
fully  except  a  slight  ditch  of  1  to  li^  or  2  feet 
m  depth,  and  about  the  same  width  and  15  or 
20  feet  long  next  to  the  center  line  of  Beverly 
avenue.  This  ditch  extends  into  plaintiff's  land, 
and  there  becomes  much  less  marked,  with 
iicarcely  any  depth  after  it  crosses  the  avenue. 
The  vidley  extends  into  and  across  the  northern 
block,  being  plaintiCTs  land,  where  it  is  broader 
and  more  flat  and  slopes  considerably  less,  al- 
though it  does  sTope  slightly  towards  the  north. 
There  is  a  slight  depression  In  this  block,  ex- 
tending from  said  ditch  at  Beverly  avenue  to- 
wards the  north.  But  the  land  there  is  so  level 
and  flat  that  the  water  running  onto  it  from  the 
middle  block  in  any  considerable  quantity  wll) 
spread  and  stand  for  a  time  to  a  width  of  30  or 
40  feet 

"The  waters  flowing  in  said  valley  from  the 
southern  and  middle  blocks  onto  the  northern 
block  are  surface  waters  which  would  flow  in 
the  same  way  in  the  course  of  nature,  without 
the  sewer  or  pipe  maintained  under  Cornelia 
avenue.  The  question  presented  is  whether  the 
effect  of  the  sewer  is  to  gather  the  surface  wa- 
ters and  throw  them  in  a  volume  on  the  north 
block,  in  a  different  manner  from  that  in  which 
they  would  flow  by  nature.  The  place  where 
the  sewer  pipe  is  placed  under  Cornelia  avenue 
Is  at  the  lowest  point  in  that  avenue  in  its 
coarse  from  east  to  west  The  surface  waters 
on  the  southern  block  all  tend  to  run  to  and  gath- 
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er  at  that  point  If  it  were  not  for  the  sewer, 
they  would  flow  across  the  avenue  there.  The 
sewer  is  a  pipe  of  about  15  inches  in  dinmetec 
extending  from  just  south  of  the  sidewalk  on 
the  south  side  of  the  avenue,  under  the  avenue, 
to  a  discharge  on  the  surface  of  the  ground  about 
30  feet  north  of  the  north  sidewalk.  It  is,  in 
fact  a  culvert  for  the  protection  of  the  avenue 
from  overflow,  constructed  in  a  reasonable  man- 
ner, and  does  not  interfere  with  or  change  the 
flow  of  the  water  otherwise  than  would  an  ordi- 
nary culvert,  except  that  it  retards  the  flow 
more  and  causes  the  water  at  the  discharge  to 
be  spread  rather  than  to  wash  out  a  channel. 
The  effect  is  to  carry  the  water  under  the  avenue, 
rather  than  to  let  it  run  in  an  irregular  and 
somewhat  wider  stream  over  and  across  the  ave- 
nue. If  the  waters  were  permitted  to  run  over 
and  across  the  avenue  they  would  spread  some 
30  feet  south  of  where  they  spread  in  passing  out 
of  the  culvert,  but  not  to  any  greater  extent 
As  they  pass  out  of  the  culvert  now,  they  are 
spread  over  the  flat  space  in  the  middle  blodc 
270  feet  before  they  readi  plaintiff's  land. 
There  is  no  ravine  or  gully  to  keep  or  carry 
them  in  a  volume  and  so  discharge  them  on  his 
land.  In  fact,  they  are  dissipated  and  spread 
over  defendant's  lands  before  flowing  over  Bev- 
erly avenue  onto  plaintiff's  land.  It  does  not  ap- 
pear that  any  additional  waters  are  discharged 
on  plaintiff's  land,  or  that  the  surface  waters  are 
so  discharged  in  any  different  manner  or  great- 
er volume  by  reason  of  the  pipe  culvert  under 
Cornelia  avenue  than  if  such  culvert  were  not 
there  maintained.  The  culvert  is  so  remote  from 
plaintiff's  property  and  so  wholly  disconnected 
from  it  by  any  ravine  or  ditch  across  the  middle 
block  that  it  cannot  and  does  not  affect  the  flow 
of  water  at  or  north  of  Beverly  avenue  in  any 
way. 

"Rnding  and  decree  for  defendant  dismiss- 
ing the  petition  with  costs." 

The  Judgment  should  be  affirmed  for  the 
reasons  stated  in  the  foregoing  opinion ;  and 
it  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


HODGES  V.  BRYANT  et  al.    (No.  14398.) 

(St,  Louis  Court  of  Appeals.    Missouri.    July  5, 
1916.) 

1.  Vendor  and  PtrncnASKB  ®:s>2Sl(3) — Lien— 
Pmority— Evidence. 

In  partition,  wherein  the  anpealing  defend- 
ant sought  to  have  a  vendor's  lieu  enforced 
against  the  proceeds  of  the  sale,  and  where  an- 
other defendant  had  a  prior  lien  by  virtue  of  a 
trust  deed,  evidence  held  to  sustain  a  judgment 
awarding  a  vendor's  lien  against  the  proceeds 
subject  to  the  deed  of  trust  lien. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  794;  Dec.  Dig.  «=» 
281(3).] 

2.  Appeai.  and  Ebbob  «ss>1173(2)  —  Disposi- 
tion— Jvdoment. 

Where  the  plaintiff  did  not  appeal,  and  the 
only  appeal  was  that  of  the  defendant  who 
sought  to  enforce  a  vendor's  lien  against  the  pro- 
ceeds of  the  sale,  the  Court  of  Appeals  will  not 
comply  with  the  plaintiff's  request  to  enter  such 
judgment  as  plaintiff  claimed  the  trial  court 
should  have  entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4568,  4656 ;  Dec.  Dig.  <g= 
1173(2).] 

Appeal  from  Circuit  Court,  Pike  County; 
Edgar  B.  Woolfolk,  Judge. 
"Not  to  be  officially  published." 

i,n,t,7£cLby 
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Action  for  partltioq  by  Archie  Hodges 
against  George  Bryant  and  others,  In  which 
Emma  Fisher,  Henry  Blackwell,  and  an- 
otlier  were  made  parties  defendant.  Judg- 
ment for  defendant  Fisher,  awarding  her  a 
vendor's  lien  subject  to  a  deed  of  trust  to 
defendant  Blackwell,  and  defendant  Fisher 
appeals.    Judgment  afBrmed. 

J.  B.  Thompson,  of  Bowling  Green,  for  ap- 
pellant. Jones  &  Corwlne,  of  Frankford,  for 
respondent 

RETNOIiDS,  P.  J.  This  was  an  action 
for  partition  of  twenty  acres  of  land,  plain- 
tiff claiming  seven-ninths  Interest  and  alleg- 
ing that  the  defendants  George  Bryant  and 
Pauline  Mitchell,  formerly  Pauline  Bryant, 
the  son  and  daughter  of  one  Jack  Bryant, 
who  died  seized  and  possessed  of  twenty 
acres  of  land,  are  the  owners  of  the  other 
two-ninths.  On  th'eir  own  application  Emma 
Fisher,  the  widow  of  Jack  Bryant,  who  sub- 
sequently married  one  Fisher  and  Is  now  his 
widow,  and  Henry  Blackwell  and  Squire 
Blackwell  entered  their  voluntary  appearance 
and  were  made  defendants,  Mrs.  Fisher 
claiming  that  George  Bryant  and  Pauline 
Mitchell,  formerly  Bryant,  had  subsequently 
deeded  their  interest  to  her,  and  that  she  had 
a  vendor's  lien  for  $250,  which  she  asked  to 
have  enforced  out  of  the  proceeds  of  the  sale 
of  the  land,  it  being  agreed  that  the  land 
could  not  be  partitioned  in  kind  but  would 
have  to  be  sold  for  the  purx)oses  of  making 
partition.  Henry  Blackwell  claimed  a  lien 
on  the  land  or  its  proceeds  to  the  extent  of 
$600  by  vlrtne  of  a  deed  of  trust  given  to  him 
by  plaintiff,  Archie  Hodges,  in  which  deed 
of  trust  Squire  Blackwell  is  trustee. 

The  points  at  issne  were  as  to  the  right  of 
Mrs.  Fisher  to  a  vendor's  lien  for  the  $250 
and  the  right  of  Henry  Blackwell  to  a  lien 
prior  to  this  vendor's  lien  In  the  amonnt  of 
his  deed  of  trust.  It  was  claimed  by  Emma 
Fisher  that  Blackwell  had  loaned  the  $600 
to  Hodges  with  knowledge  of  the  prior  claim 
of  Mrs.  Fisher  to  her  vendor's  lien  for  the 
$250.  The  court  heard  the  testimony  In  the 
case  and  at  Its  conclusion  awarded  Mrs.  Fish- 
er a  vendor's  lien  for  the  $250,  to  be  paid  out 


of  the  proceeds  of  the  sale  of  the  land  when 
sold,  snbject,  however,  to  the  payment  to 
Blackwell  of  the  $600  and  interest  thereon, 
evidenced  by  note  and  secured  by  the  deed 
of  trust  before  referred  to.  From  this  Em- 
ma Fisher  has  appealed. 

[1,  2]  We  have  read  all  the  testimony  pre- 
sented to  us  in  the  abstract  and  can  only 
say  of  it  that  it  la  conflicting  on  the  ques- 
tion of  knowledge  of  Blackwell  of  the  claim 
of  Mrs.  Fisher  to  the  $250  when  he  made  tbe 
loan  to  Hodges.  Blackwell  testified  in  the 
most  positive  and  unequivocal  manner  that 
he  made  this  loan  and  then  had  no  sncb 
knowledge.  Two  witnesses  produced  by  Mrs. 
Fisher  undertook  to  testify  that  he  did  have 
such  knowledge  prior  to  making  tbe  loan  to 
Hodges.  But  it  must  be  said  of  this  tes- 
timony of  these  two  witnesses  that  It  is  very 
vacillating,  nor  are  the  witnesses  altogether 
consistent  with  each  other  as  to  when  Black- 
well  had  this  knowledge.  Under  this  condi- 
tion of  the  evidence  we  are  not  disposed, 
reading  it,  to  overturn  tbe  conclnsion  arrived 
at  by  the  learned  trial  court.  There  Is  no 
contention  here  as  to  the  law  applicable,  In 
fact,  no  points  of  law  are  made,  except  that 
the  respondent  Hodges  contends  that  as  tbe 
Hen  of  Mrs.  Fisher  arose  on  parol  contract 
for  the  sale  of  the  land,  it  cannot  be  enforc- 
ed. It  appears,  however,  that  deeds  were 
subsequently  executed  by  two  of  the  heirs 
who  were  minors  when  she  sold  the  land, 
to  their  mother,  Mrs.  Fisher.  Furthermore, 
the  respondent  Hodges  has  not  appealed  from 
the  decision  of  the  circuit  court,  the  only 
appeal  before  us  being  that  on  the  part  of 
Mrs.  Fisher  against  the  action  of  the  court 
In  giving  the- claim  of  Blackwell,  under  his 
deed  of  trust,  priority  to  her  claim.  In  tbls 
state  of  the  record  we  are  not  disposed  to 
comply  with  the  request  of  the  respondent 
that  we  enter  here  such  judgment  as  It  Is 
claimed  by  respondent  the  trial  court  should 
have  entered. 

Our  conclusion  Is  that  the  judgment  ren- 
dered by  the  learned  trial  Judge  is  correct. 
That  Judgment  Is  affirmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 
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SCHNBIDBR  y.  BUNN.     (No.  81.) 
(Supreme  Court  of  Arkansas.    Jnoe  26,  1916.) 
Trusts  «=s>89(2)— RESULXCHa  Tbust— Suffx- 

ciENCT  or  EVIDBNCl:. 
Evidence  held  to  sastain  a  finding  that  no 
resulting  tmat  arow  from  defendant's  putcliase. 
in  her  own  name,  of  certain  lots  witb  money 
furnished  by  plaintiff,  but  that  the  money  was 
advanced  as  a  loan. 

[EJd.  Note.— For  other  cases,  see  Tmsta,  Cent. 
Dig.  S  135;   Dec.  Dig.  «=o89(2).] 

Appeal  from  Boone  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  by  F.  Schneider  against  Daisy  S. 
Bunn.  From  a  judgment  for  defendant, 
plalntltr  appeals.    Affirmed. 

C.  M.  Cooke  and  J.  Lloyd  Shouse,  both  of 
Harrison,  for  appellant.  Troy  Pace  and  T. 
D.  Crawford,  both  of  Little  Kock,  for  ap- 
pellee. 

Mcculloch,  C.  J.  The  defendant,  Daisy 
S.  Bunn,  purchased  two  lots  In  the  town 
of  Harrison,  Ark.,  from  one  Buterbaugh,  and 
paid  therefor  the  sum  of  $100,  Including  an 
item  of  $50  for  the  expense  of  obtaining  con- 
firmation of  the  title.  In  paying  for  the  price 
of  the  property,  she  used  money  which  she 
bad  Vecelred  from  plaintiff,  F.  Schneider,  and 
Buterbaugh  executed  to  her  a  deed  conveying 
the  lots  In  fee  simple. 

Schneider  instituted  this  action,  alleging  in 
his  complaint  that  be  bad  faraisbed  the  mon- 
ey to  Mrs.  Bunn  pursuant  to  an  agreement 
that  she  was  to  purchase  the  lots  and  take 
the  title  In  his  name,  and  that  she  violated 
the  trust  by  taking  the  title  In  her  own 
name.  He  asked  that  a  resulting  trust  be 
declared  in  his  favor.  Defendant  filed  an  an- 
swer denying  the  allegations  of  the  com- 
plaint with  respect  to  any  agreement  about 
tbe  title  to  be  taken  in  plalnticrs  name,  and 
upon  the  issue  thus  raised  considerable  tes- 
timony was  taken  by  deposition  and  sub- 
mitted to  the  court.  The  chancellor  found 
that  the  sum  of  money  named  was  furnished 
to  defendant  by  plaintiff  merely  as  a  loan, 
and  awarded  a  decree  in  plaintiff's  favor  for 
tbe  recovery  of  said  amount,  but  held  that 
there  was  no  resulting  trust  and  dismissed 
the  complaint  as  to  that  feature  of  the  case. 

There  is  no  dispute  concerning  the  facts  that 
defendant,  Mrs.  Bunn,  purchased  the  lots 
from  Buterbaugb,  and  that  she  paid  for  the 
same  with  money  which  she  had  obtained 
from  the  plaintiff ;  but  there  Is  a  sharp  con- 
flict as  to  tbe  circumstances  imder  which 
the  money  was  obtained,  or  rather  as  to  the 
agreement  between  the  parties  concerning  the 
furnishing  of  the  money.  Plaintiff  testified 
that  he  and  the  defendant  were  friends,  and 
that  she  applied  to  him  to  fnmlsh  her  money 
sufficient  to  boy  the  lots,  stating  that  she 
thought  It  wonld  be  a  good  Investment,  and, 
besides,  the  lots  were  adjoining  her  dwelling 
bouse  and  were  about  to  be  used  as  a  loca- 


tion for  a  bam  which  wonld  be  objectionable 
to  her;  that  they  entered  into  an  agreement 
to  the  effect  that  he  was  to  furnish  the  mon- 
ey and  she  was  to  purchase  the  lots  In  his 
name;  and  that  he  did  not  ascertain  until 
some  time  after  the  transaction  that  she  had 
taken  the  title  in  her  own  name.  Plaintiff 
also  adduced  testimony  tending  to  show  that 
he  repeatedly  applied  to  her  to  either  make 
him  a  deed  to  the  lots  or  give  him  a  mort- 
gage to  secure  the  amount  of  money  which 
he  had  advanced.  He  testified,  also,  that  be- 
fore the  purchase  was  made  he  offered  to 
lend  the  money  to  the  defendant  if  she 
would  give  him  a  mortgage  on  other  prop- 
erty, but  she  declined  to  execute  the  mort- 
gage and  stated  that  she  preferred  to  take 
the  title  in  his  name. 

'  The  plaintiff  falls  to  give  any  definite  ac- 
count as  to  what  was  to  become  of  the  prop- 
erty eventually;  whether  it  was  to  be  held 
by  him  as  his  own  property,  or  whether  the 
title  was  merely  to  be  taken  In  his  nnme  as 
security  for  the  money  advanced.  Tbe  fair 
inference  from  the  testimony  is  that  he  mere- 
ly Intended  to  exact  security  either  by  way  of 
a  mortgage  on  other  property  or  by  taking 
the  title  in  his  own  name.  He  says  that 
when  he  applied  to  defendant  for  security, 
after  she  had  purchased  the  lots,  she  declin- 
ed to  give  security  on  the  ground  that  she 
was  about  to  sell  the  property  to  another  per- 
son and  would  be  able  to  make  settlement 
with  him. 

The  defendant  testified  that  at  the  time  of 
tbe  transaction  she  and  plaintiff  were  en- 
gaged to  be  married,  but  that  when  he  fur- 
nished her  tbe  money  It  was  understood  that 
she  was  to  have  the  privilege  of  taking  the 
title  In  her  own  name,  or  In  the  name  of  both 
of  them  Jointly,  in  view  of  their  approaching 
marriage ;  but  afterwards  plaintiff  wrote  her 
a  letter  proiK>8ing  to  release  her  from  the 
obligation  If  she  would  release  him  from  the 
engagement  to  marry,  and  that  she  accepted 
that  proposition.  The  chancellor  rejected  the 
defendant's  theory  as  to  release,  but  sustain- 
ed her  in. the  contention  that  It  was  only 
a  loan  of  money,  and  that  the  circumstances 
were  not  such  as  would  Justify  the  court  In 
declaring  that  there  was  a  resulting  trust. 

We  are  of  the  opinion  that  the  finding  of 
the  chancellor  is  In  accordance  with  the  pre- 
ponderance of  the  testimony.  PlalntifTs  own 
testimony  does  not,  as  before  stated,  give 
any  very  clear  Idea  that  the  property  was 
purchased  for  his  benefit,  and,  when  all  the 
testimony  la  considered  together,  It  is  evident 
that  the  furnishing  of  the  money  was  only  in- 
tended as  a  loan,  and  that  tbe  negotiations  be- 
tween them  related  to  security  for  payment 
of  the  money  thus  loaned.  The  preponderance 
of  the  testimony  is  that  the  parties  were  en- 
gaged to  be  married  at  the  time,  and  that 
that  was  one  of  the  considerations  that  in- 
duced the  plaintiff  to  advance  the 
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But,  whatever  the  motive  may  have  been,  It 
appears  to  ns  that  the  chancellor  was  correct 
in  holding  that  the  transaction  constituted 
only  a  loan  of  money,  and  that  all  the  plain- 
tiff Is  entitled  to  Is  a  Judgment  for  the  re- 
covery of  the  amount. 
The  decree  Is  therefore  affirmed. 


BANDLEMAN  v.  JOHNSON.    (No.  96.) 
(Supreme  Court  of  Arkansas.    June  26,  1916.) 

1.  Maucioub   Pbobecution   4s>22— Defens- 
es—Advice  OF  Counsel. 

One  cannot  make  a  false  statement  as  to 
another's  alleged  oSense,  to  the  prosecutins  at- 
torney, and  defeat  the  action  for  malicious 
prosecution  on  the  ground  that  the  officer 
brought  the  prosecution,  or  that  he  acted  on 
advice  of  counseL 

[E}d.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §§  45-48;  Dec.  Dig. 
«=322.] 

2.  MALioiona    PBoaxooTiOK    «=s69  — Exces- 
sive Damaoeb. 

Verdict  of  $2,000  for  compensatory  and 
punitive  damages  to  minor  in  action  for  mali- 
cious prosecution  in  charging  him  with  bug- 
gery held  not  excessive  in  view  of  defendants 
wealth. 

[Ed.  Note. — ^For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §  158;  Dec.  Dig.  «=» 
68.] 

Appeal  from  Circuit  Court,  Clay  County; 
J.  P.  Oautney,  Judge. 

Action  by  Johnnie  Johnson,  by  his  next 
friend,  G.  W.  Johnson,  against  R.  R.  Bandle- 
man.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Ll  Himter,  of  Plggott,  for  appellant 
Spence  &  Dudley,  of  Plggott,  for  appellee. 

SMITH,  J.  Appellee  recovered  Judgment 
against  appellant  for  the  sum  of  $2,000  as 
damages  In  an  action  for  malicious  prosecu- 
tion, and  the  Judgment  is  questioned  upon 
two  grounds:  First,  that  It  Is  contrary  to 
the  law  and  the  evidence;  and,  second,  that 
it  is  excessive.  The 'charge  preferred  upon 
which  the  prosecution  was  had  was  that  of 
buggery,  alleged  to  have  been  committed  with 
a  mule,  and  upon  the  evidence  of  appellant 
and  other  witnesses  appellee  was  ordered 
held  by  a  Justice  of  the  peace,  sitting  as  an 
examining  court,  to  await  the  action  of  the 
grand  Jury.  The  charge  was  Investigated  by 
the  grand  Jury  and  dismissed,  whereupon 
this  suit  was  brought.  Appellant  defended 
upon  the  grounds  that  be  did  not  Institute 
the  proceeding,  but  had  merely  furnished  the 
deputy  prosecuting  attorney  the  names  of 
witnesses  who  were  familiar  with  the  facts 
in  the  case,  and  these  names  were  furnished 
that  officer  to  enable  him  to  take  such  action 
as  he  deemed  proper  upon  the  investigation 
to  be  made  by  him.  The  second  defense  was 
that  the  charge  was  true. 

The  evidence  Is  in  Irreconcilable  conflict 
Appellant  testified  that  he  had  twice  seen  ap- 
pellee commit  the  crime  charged,  and  he  was 


corroborated  by  bis  father-in-law  and  his 
brother-in-law  aUd  by  another  witness.  Bat 
other  matters  were  testified  to  by  these  \rit- 
nesses,  In  which  there  were  such  conflicts  In 
their  own  evidence  and  such  contradictions 
of  the  other  evidence  that  the  Jury  no  doubt 
•entirely  disregarded  this  evidence,  and  we 
cannot  say  they  were  not  warranted  in  so 
doing. 

Appellee  was  a  witness  against  appellant 
in  a  trial  for  malicious  mischief  wherein  sp- 
pellant  was  charged  with  shooting  a  doi;. 
Appellant  admitted  that  be  went  to  Plggott 
to  have  appellee  arrested  for  carrying  a  pis- 
tol, and  there  he  met  the  deputy  prosecuting 
attorney,  and,  instead  of  preferring  that 
charge,  he  told  that  officer  about  the  circum- 
stances of  the  alleged  crime  of  buggery.  The 
deputy  prosecuting  attorney  testified  that  ap- 
pellant was  the  only  man  he  talked  with  be- 
fore filing  the  information,  and  that  it  was 
filed  at  appellant's  request;  that  he  met  ap- 
pellant on  the  street  when  appellant  called 
him  aside  and  said  he  had  some  business  with 
him,  and  this  was  the  business  he  had;  that 
appellant  was  present  and  testified  In  the  Jus- 
tice trial  and,  among  other  things,  stated 
that  appellee  had  kissed  appellant's  wife.  A 
witness  named  Hays,  who  was  also  a  wit- 
ness at  the  trial  of  appellant  upon  the  charge 
of  killing  the  dog,  stated  that  appellant  had 
said  to  him  that  the  Johnsons,  of  whom  ap- 
pellee was  one,  were  bad  people,  and  that  ap- 
pellant proposed  that  a  scheme  be  gotten  up 
to  run  the  Johnsons  out  of  the  neighborhood. 
Appellee  Indignantly  denied  the  charge  and 
made  a  statement  which  evidently  carried 
conviction  to  the  minds  of  the  Jury,  and  It 
would  serve  no  useful  purpose  here  to  set 
out  the  evidence  tending  to  corroborate  blin 
and  to  contradict  the  evidence  offered  against 
him. 

[1]  Appellant  insists  that  because  the 
proof  shows  that  he  consulted  with  the  pros- 
ecuting officer  of  that  county,  and  that  this 
officer  put  the  machinery  of  the  law  iu  mo- 
tion, he  should  not  therefore  be  held  liable 
for  the  prosecution.  He  cites  the  recent  case 
of  Redman  v.  Hudson,  186  S.  W.  312,  as  sus- 
taining that  view.  The  writer  did  not  con- 
cur in  the  majority  opinion  in  that  case,  but 
the  chief  ground  of  difference  there  was 
that  the  majority  treated  as  undisputed  the 
allegation  that  the  appellant  there,  who  was 
the  defendant  below,  had  in  good  faith  made 
a  full  and  fair  statement  of  the  facts  to  the 
attorney  with  whom  he  advised.  The  minor- 
ity took  the  view  that  this  was  a  question  of 
fact  which  should  have- been  passed  upon  by 
the  Jury.  We  are  all  agreed,  however,  that 
no  one  can  defend  as  having  acted  upon  the 
advice  of  counsel  when  he  does  not  in  good 
faith  give  to  Uie  attorney  a  fair  and  full 
statement  of  the  facts  as  he  understands 
them  to  be.  Certainly  he  cannot  make  a 
false  statement  and  defend  upon  the  ground 
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Uiat  he  acted  npon  advice  wbldi  waa  predi- 
cated upon  tills  false  statement  Here  the 
jury  might  well  have  found  that,  although 
appellant  did  advise  with  the  deputy  prose- 
cuting attorney,  he  made  a  false  statement  to 
Uiat  officer,  and  if  be  did  so  he  can  claim 
no  protection  from  any  action  of  that  ofiSeer 
which  was  prompted  by  the  false  statement 

[2]  We  cannot  say  the  verdict  was  exces- 
sive. Appellant  was  shown  to  be  a  man  of 
considerable  wealth  by  bis  own  admissions, 
and  the  jury  might  have  found  that  he  gave 
a  very  low  estimate  of  the  value  of  his 
property. 

No  complaint  is  made  against  any  of  the 
instructions. 

The  charge  was  disgustingly  infamous, 
and,  in  addition  to  the  compensatory  dam- 
ages, the  evidence  on  the  part  of  appellee 
tends  to  show  that  it  was  made  under  cir- 
cumstances which  would  Justify  the  award 
of  punitive  damages,  and  this  question  was 
submitted  to  the  Jury,  although  there  was  no 
request  made  to  find  the  compensatory  and 
punitive  damages  separately. 

Finding  no  error,  the  judgment  of  tlie 
court  below  is  affirmed. 


HORTON  V.  THOMPSON.     (No.  96.) 
(Supreme  Court  of  Arkansas.    June  26,  1916.) 
(Chattel   ^obtoaoes   ^s»244— Tbubt   Deeds 

— ReLBABK— CONSinxBATION. 

It  was  a  sufficient  consideration  for  release 
of  a  team  and  wagon  from  the  lien  of  a  trust 
deed  also  covering  otlier  property,  for  the  mort- 
gagor to  borrow  money  on  the  team  and  pay  it 
to  the  trustee,  althon^  the  entire  debt  was  due 
and  the  payment  equalled  only  one-half  of  it. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
KiiRes,  Cent  Dig.  {|  496,  608;  Dec.  Dig.  «=» 
244.] 

Appeal  from  Clrcnit  Court,  Independence 
(^nnty;   Dene  H.  Coleman,  Judge. 

Replevin  by  D.  O.  Horton  against  W.  N. 
Tbompeon.  Judgment  for  defendant,  and 
plaiDtUf  appeals.    Affirmed. 

Samuel  M.  Bone,  of  Batesvllle,  for  appel- 
lant W.  K.  Rnddell,  of  Batesvllle,  for  ap- 
pellee. 

SMITH,  J.  This  is  an  action  in  r^levin 
by  a  substituted  trustee  to  recover  the  pos- 
session of  two  horses  and  a  wagon  named  in 
a  deed  of  trust  which  was  executed  by  ap- 
pellee, for  the  purpose  of  subjecting  them  to 
sale  in  satisfaction  of  the  debt  there  secured. 
The  defense  pfTered  was  that  in  November, 
1013,  which  was  eleven  m(Hiths  after  the  in- 
debtedness there  secured  became  due,  Morris, 
the  payee  of  the  note  and  the  beneficiary  of 
the  deed  of  trust,  had  released  the  horses  and 
wagon  from  the  deed  of  trust  In  support  of 
this  contention,  appellee,  who  was  the  de- 
fendant below,  testified  that  his  indebtedness 
was  due  and  he  was  unable  to  pay,  where- 
upon Morris  agreed  that  the  deed  of  trust 
should  be  released  upon  the  wagon  and  team 
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to  enable  blm  to  borrow  $200  from  one  Slay- 
den,  to  be  applied  on  the  indebtedness,  and 
that  pursuant  to  this  agreement  the  lien  was 
released  verbally,  and  appellee  executed  a 
new  deed  of  trust  to  Slayden  on  the  wagon 
and  team  to  secure  the  loan  of  |200  then 
made;  that  the  loan  then  made  was  in  the 
form  of  a  check  whl<A  appellee  Indorsed  and 
delivered  to  Morris,  who  accepted  the  same 
and  credited  it  on  tbe  note.  Appellant  ad- 
mitted receiving  tbe  check,  but  denied  that 
he  had  released  his  lien,  but  admitted  that  he 
told  appellee  he  could  give  a  second  mortgage 
on  the  property  }f  he  liked.  A  witness  named 
Huddleston,  however,  testified  that  appellant 
told  him  he  had  given  permission  to  appel- 
lee to  execute  the  new  mortgage  provided 
the  money  thus  obtained  was  paid  to  him. 
Two  other  witnesses  corroborated  this  state- 
ment. 

Over  appellant's  objections  and  exceptions, 
the  court  told  the  jury  that : 

"There  is  but  one  qnestion  for  this  Jury  to 
determine,  and  that  is  purely  a  question  of 
fact:  that  is,  whether  or  not  the  mortgagee, 
Jeff  Morris,  agreed  at  the  time  to  let  tbe  mort- 
gagor, Thompson,  give  a  second  mortgage  on 
the  mnles  and  get  the  money,  or  whether  at 
the  time  of  the  alleged  trade  that  he  agreed  to 
release  them  entireljr  from  the  first  mortgage. 
That  is  the  whole  point  in  the  case." 

Inssnrach  as  tbe  evidence  is  clearly  suffi- 
cient to  support  the  jury's  finding  on  tbe 
question  of  fact,  the  only  question  for  deci- 
sion is  the  correctness  of  this  InBtructlon. 

Appellant,  insists  that  the  payment  made 
cannot,  and  does  not,  afford  a  sufficient  con- 
sideration for  the  release  of  the  lien  of  the 
deed  of  trust  although  he  admits  that  for  a 
sufficient  consideration  a  parol  lease  would  be 
valid,  nncher  v.  Bennett  94  Ark.  165,  126 
S.  W.  392.  He  insists  this  is  true  because  the 
undisputed  proof  shows  tbe  entire  debt  was 
due  and  unpaid  and  the  payment  which  was 
made  was  only  about  one-half  of  the  debt 
The  team  said  to  have  been  released  was  only 
a  part  of  the  property  described  in  the  deed 
of  trust 

It  is  true  the  sum  paid  was  due  in  any 
event;  but  we  think  it  cannot  be  said  on 
that  account  the  transaction  had  did  not  con- 
stitute a  sufficient  consideration  to  support 
the  agreement  by  which  the  sum  paid  was 
raised  to  be  applied  to  that  purpose.  While 
appellee  was  obligated  to  pay  this  sum  in 
any  event  he  was  under  no  obligation  to 
negotiate  a  new  loan  as  was  done  here,  and 
this  action  must  be  held  to  constitute  a  suffi- 
cient consideration  to  support  appellant's 
agreement  to  release  his  lien  pro  tanto. 
Dreyfus  v.  Roberta,  76  Ark.  364,  87  S.  W.  641, 
69  L.  R.  A.  823,  U2  Am.  St  Rep.  67,  5  Ann. 
Cas.  521;  Lamberton  v.  Harris,  112  Ark.  503, 
166  S.  W.  654 ;  Feldman  v.  Fox,  112  Ark.  223, 
164  S.  W.  766. 

No  error  was  committed  in  giving  the  io- 
struction  set  out,  and  the  judgment  is  there- 
fore affirmed. 
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J.  W.  YORK  &  SONS  ▼.  POWEMi  et  aL 

(No.  86.) 

(Supreme  Court  of  Arkansas.    June  26,  1916.) 

1.  Appeal  and  Ebbob  ®=»524 — Review — Ad- 
ifiBsioN  OF  Evidence — Bill  of  Exception. 

Bill  of  exception,  showing  atatement  of  de- 
fendant's counsel  consenting  to  the  use  of  a 
copy  of  a  contract  in  evidence  following  testi- 
mony that  the  original  had  been  lost,  held  to 
sufiSciently  show  the  proper  reception  of  such 
copy  in  evidence,  where  the  transcript  of  the 
record  contained  copies  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §$  2371,  2375;  Dec.  Dig.  «=» 
524.] 

2.  GuABANTT   <s=>91— Breach   of   Oriqinai. 
CoNTBACT— Evidence— StrFFiciEWCT. 

Evidence  held  sufficient  to  show  a  breach  of 

contract  of  sale  by  the  buyer,  performance  of 

which  bad  been  guaranteed  by  the  defendants. 

[Ed.   Note.— For  other  cases,  see  Guaranty, 

Cent  Dig.  i  104 ;    Dec.  Dig.   <3=>91.] 

8.  GtrABANTT  ®s»7(l)— Necessitt  of  Notice 

OF  Acceptance. 
Where  guarantors  indorsed  a  guaranty  of 
the  buyer's  performance  of  a  contract  of  sale 
on  the  back  of  such  contract,  the  transaction 
was  not  merely  an  offer  of  guaranty,  requiring 
notice  of  acceptance,  but  all  that  was  neces- 
sary to  make  it  binding  on  the  guarantor  was 
that  the  seller  should  act  upon  it. 

[Ed.  Note.— For  other  cases,  see  Guaraaty, 
Cent.  Dig.  §  9;   Dec.  Dig.  «s>t(l).] 

Appeal  from  Circuit  Court,  Prairie  Coun- 
ty; Thos.  O.  Trimble,  Judge. 

Action  by  J.  W.  York  &  Song  against  G. 
R.  Powell  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  BeTersed 
and  remanded. 

This  is  a  suit  by  appellants  against  appel- 
lee on  a  written  contract  and  guaranty.  The 
contract  specified  that  appellants  agreed  to 
sell  to  appellee  C.  R.  Powell  certain  musical 
instruments  for  the  sum  of  $31,  to  be  paid 
$7  cash  and  $4  per  month  nntil  paid.  The 
appellants  retained  title  until  the  purchase 
money  was  paid.  The  purchaser  was  im- 
mediately to  return  the  property,  if  payments 
were  not  promptly  made.  Contract  to  be 
forfeited  at  option  of  appellants.  Time  of 
payment  Was  of  the  essence  of  the  contract 
A  written  guaranty  was  Indorsed  on  the  con- 
tract, by  which  appellees  McCuln  and  Castle- 
berry,  for  value  received,  guaranteed  that  C. 
^.  Ptowell  would  faithfully  perform  the  con- 
tract according  to  its  terms.  The  contract 
was  credited  with  $7  cash  payment;  $4 
August  20. 1913,  and  ?4  October  8, 1913.  The 
contract  was  dated  July  29,  1913,  and  was 
verified  by  affidavit  of  secretary  of  the  cor- 
poration. On  the  last  day  of  May,  1915,  suit 
was  commenced  by  appellants  filing  the  con- 
tract with  a  justice  of  the  peace,  and  hav- 
ing summons  issued  and  served  on  appellees. 
There  were  no  written  pleadings  fljed  by  the 
appellees  in  the  Justice  or  circuit  courts.  Ap- 
pellees each  entered  oral  pleas  denying  lia- 
bility. The  bill  of  exceptions  shows  that  J. 
M.  McClintock  testified  that  he  represented 
appellants  tn  the  collection  of  the  claim. 


"Q.  T%ey  sent  the  original  note  to  collect 
with?  A.  Yes,  sir.  Q.  The  original  contract 
has  been  lost? 

"Mr.  Leach:  We  consent  that  a  copy  may 
be  used,  and  we  consent  that  you  have  a  copy 
of  the  contract  there." 

The  witness  then  proceeds  to  testify  that 
he  'notified  Powell  that  he  had  the  daim  for 
collection,  and  asked  him  to  let  witness  know 
at  once  if  he  had  any  defense  to  make,  and 
he  got  no  reply  and  went  to  see  Powell,  and 
he  promised  to  pay.    The  witness  continues: 

"I  called  upon  Mr.  Powell  to  gat  the  money, 
and  he  told  me  he  was  going  to  pay  me  in  a  lit- 
tle while.  He  did  not  pay  me,  and  I  saw  Mr. 
McCuin  and  Mr.  Castleberry,  and  'they  told 
me  that  the  instruments  were  there,  and  I  told 
them  if  I  could  get  the  instruments,  I  woold 
take  them  and  close  the  acconnt  right  now,  but 
I  did  not  get  them,  and  the  thing  dragged  along, 
and  I  have  forgotten  now  why  I  sent  the  claim 
bock.  I  told  them  I  could  not  do  anytbin? 
with  it" 

The  witness  then  proceeds  to  testify  that 
he  spoke  to  Mr.  McCnln,  "he  recognized  his 
liability,"  and  wanted  witness  to  "squeeze" 
Powell.  Witness  talked  to  both  McGuin  and 
Castleberry  with  a  view  of  getting  the  in- 
struments returned.    He  says: 

"I  talked  with  them  both  about  it  Of  course 
they  were  anxious  to  get  relieved  of  any  liabil- 
ity, and  I  was  vgry  much  disposed  to  hefp  them, 
and  I  tried  to  get  bold  of  the  instruments,"  etc 

At  the  conclusion  of  the  evidence,  appellees 
asked  an  instructed  verdict  The  court  re- 
marked: 

"Before  the  guarantors  would  be  bound  by  the 
contract,  the  plaintiff  would  have  to  notify 
them  ihn  they  had  been  accepted  as  guaran- 
tors." 

The  court  thereupon  directed  a  verdict  for 
appellees,  and  from  the  judgment  in  their 
favor  this  appeal  is  prosecuted. 

Emmet  Vaughan,  of  Des  Arc,  for  appel- 
lant   W.  A.  Leach,  of  Lonoke,  for  appellees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1,21  It  appears  from  the  bill  of 
exceptions  that  a  witness  for  the  appellant 
testified  that  the  original  contract  bad  been 
lost,  whereupon  the  attorney  for  the  appel- 
lees consented  that  a  copy  might  be  Osed,  and 
that  the  paper  that  witness  had  was  a  copy 
of  the  contract.  This  was  sufficient  to  show 
that  the  appellees  consented  that  a  copy  of 
the  contract  was  being  used  by  the  witness 
in  giving  his  testimony,  and  this  statement 
in  the  bill  of  exceptions,  together  with  the 
fact  that  the  contract  was  copied  In  the 
transcripts,  was  sufficient  to  -show  that  a 
copy  of  the  contract  was  introduced  in  evi- 
dence. The  Cbntract  itself,  being  part  of  the 
evidence,  showed  on  its  face  that  there  was 
stiU  due  on  tbe  contract  the  sum  of  116. 
This,  taken  In  connection  irlth  the  testimony 
of  a  witness  on  behalf  of  the  appellant, 
tending  to  show  that  he  had  notified  Powell, 
the  principal  in  the  contract,  that  he  had 
the  claim  against  him  for  collection,  and  that 
Powell  promised  to  pay  the  same,  was  sat- 
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fldent  to  warrant  a  Jury  In  finding  tbat 
Towell  bad  failed  to  perforin  hla  contract, 
and  that  there  was  a  balance  dne  thereon 
There  was  also  testimony  on  behalf  of  the 
appellant  that  would  warrant  a  finding  to 
the  effect  that  the  musical  Instruments  had 
had  not  been  returned  to  the  appellant  as 
provided  in  the  contract. 

[3]  The  contract  of  guaranty  which  was 
Introduced  and  made  a  part  of  the  record 
itself  shows  that  it  was  not  a  mere  ofller 
to  guarantee  the  xKiyment  of  the  money,  but 
was  a  direct  promise  that  Powell  would  per- 
form the  obligations  of  his  contract  Such 
being  the  character  of  the  Instrument,  It  was 
not  necessary  that  the  appellant,-  as  the 
promisee,  should  notify  appellees  of  Its 
acceptance  of  their  guaranty,  and  the  court 
erred  In  holding  that  the  appellees  McCuln 
and  Castleberry  would  not  be  bound  un- 
less the  appellant  had  notified  them  that  they 
had  been  accepted  as  guarantors.  The  case 
is  ruled  on  this  point  by  Falls  City  Con- 
struction Co.  T.  Boardman,  111  Ark.  4X6,  163 
S.  W.  1134.    There  we  said: 

"Where  the  transaction  is  not  mer«ly  an  of- 
fer to  guaranty  the  payment  of  debts  and 
amounts  to  a  direct  promiae  of  ^nranty,  all 
that  is  necessary  to  make  the  promise  binding 
is  that  promisee  should  act  upon  it ;  he  need 
not  notify  the  promisor  of  his  acceptance." 

In  tbe  Instant  case  the  evidence  shows  that 
the  appellant  did  act  upon  the  contract  of 
guaranty,  by  selling  appellee  Powell  the 
musical  Instruments  upon  tbe  terms  prescrib- 
ed in  such  contract. 

The  court  erred  In  directing  a  verdict  for 
tbe  appellee,  and  for  this  error  the  Judgment 
must  be  reversed,  and  the  cause  will  be  re- 
manded for  a  new  trial. 


WTTLB  V.  ARKANSAS  TRUST  ft  BANK. 

INO  CO.    (Nos.  76. 148.) 

(Supreme  Coait  of  Arkansas.     June  19,  1916. 

On  Rehearing,  July  10,  1916.) 

i.  BXECTJTOBS  AND  ADKtNISTBATOBS  ^=» 
226(:2)— ClJUMS  AOAINST  ESTAIE—LIUITA- 
TIONB— COJCPVTAJION    01  PeBIOD. 

Where  a  will  aatborized  trustee*  to  j>ass 
npoD  claims  against  the  estate,  but  creditoifs 
procored  the  appointment  of  an  administratrix 
and  a  notice  to  cieditorB  was  published,  the 
statute  of  nooclaim  was  thereby  set  in  motion 
and  continued  to  run  against  claims  not  pro- 
bated as  required  br  law,  and  wag  not  tolled 
by  any  proceedings  before  the  trustees  for  set' 
tlement  under  the  powers  granted   them. 

[Bd.  Note.— For  other  cases,  see  Executors 
and  Administraton,  Cent  Dig.  8  706:  Dec. 
Dig.  «=»226(2).] 

2.  ExECirroBS  ard  AnmNiSTBATOBS  9=* 
225(1)— OI.AI1IS    AoAiim    Bbtats— I/iuiTA- 

TIOIfS>-EiVIDSHCK. 

Under  Kirby's  Dig.  I  113,  providing  that 
say  person  may  exhibit  nis  claim  against  any 
estate  on  a  note  or  written  contract  by  deliy- 
ering  to  the  executor  or  administrator  a  copy 
of  tbe  Inatniment  exUhbiog  tbe  original,  and 
section  114,  providing  for  verification,  evidence 
tbat  the  president  «  a  company,  within  the 
period  allo-«ed  by  law  after  the  appointment  of 


an  administratrix,  exhibited  notes  of  the  dece- 
dent and  had  a  duly  verified  claim  therefor 
presented  to  a  trustee  of  the  estate  who  acted 
as  friendly  counselor  for  the  administratrix, 
and  the  administratrix  discnssed  the  claim  with 
the  counselor,  saw  it  listed  among  other  claims, 
and  had  the  claim  at  hand,  though  she  may  not 
have  seen  it  personally,  was  sufficient  to  sus- 
tain a  finding  that  tbe  claim  was  not  barred 
by  the  statute  of  nonclaim* 

(E^.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  788 ;  Dec.  Dig. 
<S=>225(1).]  .  "   ■  •*• 

3.  KXEOUTOBS       AND       AOMINirTBATOBa       <6=» 

225(1)— Claims    Against   Estate— LimitA- 

mowa— Filing  Claim. 
It  is  not  essential,  to  support  a  finding  that 
a  claim  against  tbe  estate  of  a  decedent  was 
not  barred,  to  show  that  the  claim  wag  filed 
within  a  year  from  the  date  of  the  pnblication 
of  notice  to  creditors,  but  it  is  sufficient  if 
presentation  is  made  to  tbe  administrator  with- 
in one  year  of  the  date  of  his  letters. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  j|§  789,  793%, 
796,  709,  803,  805;    Dec.  Dig.  «=>225a).] 

On  Rehearing. 

4.  BXECUTOBS       AND       AdMINISTBATOBS       ^9 

451(4)— Actions— Findings. 

In  an  action  on  a  claim  against  a  dece- 
dent's estate,  findings  that  the  claim  was  nev- 
er exhibited  to  the  administratrix,  nor  allowed 
by  her,  nor  filed  in  the  probate  court  are  in- 
sufficient to  prevent  a  recovery  where  the  facts 
found  show  a  presentation  to  the  administra- 
trix sufficient  in  law. 

[Bd.  Note.— For  other  cases,  see  Bxecutorg 
and  Administrators,  Cent  Dig.  {{  906,  1181. 
1182;  Dec.  Dig.  <g=451(4).]    ^  "        ' 

Appeal  from  Circuit  Ck>urt,  MlUer  County ; 
Geo.  B.  Haynle,  Judge. 

Action  by  tbe  Arkanaajs  Tmat  &  Banking 
Company  against  A.  B.  Little,  admiuiaitntloi' 
of  the  estate  of  L.  A.  Byrne.  From  a  Judg- 
ment for  plaintUt,  defendant  appeabs.  Af> 
firmed. 

Webber  &  Webber,  of  Texarkana,  for  ap- 
pellant A.  D.  DaUmey,  of  Asbdown,  for 
aK>elIee. 

SMITH,  X  Judge  I*  A.  Byrne  died  on 
March  4,  1914,  leaving  a  will  in  which  he 
designated  W.  H.  Arnold,  W.  R.  Grim,  and 
tbe  Arkansas  Trust  &  Banking  Company  as 
tmstees  with  authority  and  instructions  to 
discharge  his  debts  and  distribute  bis  estate 
to  the  various  devisees'  and  legatees  therein 
named.  The  will  was  admitted  to  probate  a 
few  days  after  his  death,  but  no  lettera  tes- 
tamentary issued  at  tbe  time.  The  will  de- 
vised tbe  property  to  the  trustees  named  and 
Invested  them  with  plenary  power  to  adjust 
and  audit  claims  against  the  estate  and  to 
make  settlement  of  them  and  to  finally  dis- 
tribute the  residuum. 

The  language  of  the  will  was  such  that  tbe 
eonrt  was  fully  warranted  in  a  finding  of 
fact  which  was  made  that  the  will  created 
an  express  trust  and  authorized  the  trustees 
to  allow  and  pay  any  claim  Which  they  re- 
garded as  just  against  the  said  estate. 

After  tbe  will  bad  been  duly  probated 
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the  tmsteoB  had  entered  npon  the  discharge 
of  their  duties,  It  was  found  that,  although 
the  estate  was  valuable,  the  Indebtedness 
was  large,  and  that  there  were  40  or  50  per- 
sons who  had  claims  against  the  estate.  The 
trustees  made  up  a  statement  of  the  assets 
and  liabilities,  and  then  decided  to  have  the 
widow  take  out  letters  of  administration  on 
the  estate  for  the  purpose  of  examining  and 
allowing  claims  against  the  estate.  The  peti- 
tion for  the  letters  of  administration  recited 
the  fact  that  the  trustees  had  agreed  to  ac- 
cept the  trust  and  would  have  the  control 
and  management  of  the  estate,  but  It  recited 
that  the  petitioner  would  diligently  Inquire 
Into  and  examine  into  the  merits  of  all 
dalxns  presented  and  would  allow  or  disallow 
them  according  to  their  respective  merits  and 
would  foUow  the  requirements  of  the  law  In 
relation  thereto  If  letters  were  Issued.  The 
petitioner  prayed  that.  Inasmuch  as  she 
would  have  no  duty  or  responsibility  In  con- 
nection with  the  estate  except  to  i>ass  upon 
the  claims,  she  be  not  required  to  give  bond, 
and  It  was  further  recited  that  the  creditors 
bad  assented  to  this  arrangement.  Pursuant 
to  this  petition,  letters  of  administration  is- 
sued to  Mrs.  Byrne  on  April  21,  1914,  and  she 
caused  a  creditor's  notice  to  be  published  on 
May  4, 1914. 

A  meeting  of  the  trustees  was  held  before 
the  Issuance  of  letters,  at  which  meeting  a 
Mr.  Johnson,  who  was  the  president  of  the 
trust  company,  was  present  Under  the  will 
he  was  named  a  trustee,  as  president  of  the 
trust  company.  Judge  Byrne  was  a  large 
stockholder  In  the  trust  company  at  the  time 
of  his  death,  and  this  company  was  his 
largest  creditor,  and  the  principal  part  of 
the  indebtedness  was  represented  by  his 
notes  payable  to  its  order. 

At  one  of  the  first  meetings  of  the  trustees, 
Mr.  Johnson  produced  and  exhibited  to  bis 
associates  the  originals  of  these  notes  for 
allowance,  when  Mr.  Arnold  stated  to  him, 
"You  will  have  to  prove  up  your  claim." 
Thereafter  Mr.  Johnson  caused  the  secretary 
and  treasurer  of  the  trust  company  to  make 
out  and  authenticate  a  statement  of  the 
claim.  This  was  delivered  to  Mr.  Johnson 
and  by  him  personally  mailed  to  Mr.  Arnold. 
Mr.  Johnson  testified  that  lists  of  these 
claims  were  made  out  and  the  trust  com- 
pany's claim  was  Included  in  the  list  and 
was  on  the  desk  with  the  others,  and  that 
he  discussed  the  claim  with  Mrs.  Byrne  in 
1914,  and  its  Justness  was  not  questioned. 
He  further  testified  that  in  July  or  August 
of  that  year  Mrs.  Byrne  applied  to  bis  bank 
for  a  loan  and  explained  to  him  that  she  had 
been  unable  to  get  any  money  out  of  the 
estate;  but,  when  he  explained  that  he  al- 
ready had  a  large  claim  against  the  estate 
upon  which  nothing  had  been  paid,  she  said: 

"That  is  true,  but  your  claim  has  beat  al- 
lowed. Tou  will  get  your  money,  because  the 
claim  has  been  allowed." 


Mrs.  Byrne  denied  that  this  conversation 
occurred. 

A  Mr.  Barney  testified  that  he  was  employ- 
ed in  Mr.  Arnold's  office,  and  that  a  list  of 
the  claims  was  prepared,  and  that  this  list 
was  checked  from  the  claims  in  the  office, 
and  the  list  so  checked  included  appellee's 
claim,  and  that  on  several  occasions  Mrs. 
Byrne  had  gone  over  the  claims  presented 
to  Mr.  Arnold  in  his  presence;  and  this  wit- 
ness also  testified  that,  when  it  was  discov- 
ered that  the  appellee's  claim  did  not  appear 
on  the  records  in  the  probate  clerk's  office, 
he  called  Mrs.  Byrne  over  the  telephone  and 
asked  her  if  the  claim  had  not  been  recogniz- 
ed by  her,  and  was  told  that  It  had  been. 

The  trustees  finally  found  that  it  would  be 
Impossible  to  execute  the  mandates  of  the 
will,  whereupon  they  prepared  an  elaborate 
report  of  their  proceedings  and  filed  it  with 
the  clerk  of  the  probate  court  on  the  15th 
day  of  September,  1914.  This  report  contain- 
ed the  list  of  all  claims  which  had  been  ap- 
proved by  them,  and  included  that  of  appel- 
lee. The  trustees  resigned  on  the  day  their 
retort  was  filed,  and  Mrs.  Byrne  resigned  as 
administratrix  at  the  same  time,  whereupon 
appellant.  Little,  was  appointed  administra- 
tor, and  has  since  continued  to  act  In  that 
capacity.  Thereafter  letters  were  written  by 
little  to  appellee  on  March  23  and  April  9, 
1915,  In  which  appellee's  demand  was  recog- 
nized as  a  valid  one. 

There  la  an  agreed  statement  in  the  record 
to  the  effect  that  none  of  the  claims  filed  and 
allowed  in  the  probate  court  bear  any  in- 
dorsement showing  that  they  were  exhibited 
to  and  allowed  by  the  trustees,  but  that  all 
claims  filed  in  the  court  prior  to  the  resigna- 
tion of  said  trustees  bore  the  following  in- 
dorsement: "Presented,  examined  and  allow- 
ed by  Lulle  H.  Byrne,  as  administratrix  of 
the  estate." 

Mrs.  Byrne  denied  that  the  claim  had 
been  presented  to  or  allowed  by  her.  She 
admitted,  however,  that  she  had  conferred 
with  Mr.  Arnold  about  the  claims  and  had 
gone  over  them  with  him  at  his  office,  and 
she  adinltted  that  she  saw  the  claim  of  ap- 
I>ellee  on  the  list 

Mr.  Arnold  testified  that  he  and  the  tes- 
tator had  long  been  friends,  and  that  Mr. 
Byrne  had  spoken  to  him  about  the  will  be- 
fore his  death.  Mr.  Arnold  further  testified 
that,  although  he  was  not  employed  as  Mrs. 
Byrne's  attorney,  he  had  advised  with  her 
about  the  estate,  and  the  evidence  makes  it 
plain  that,  while  he  was  not  acting  as  attor- 
ney for  the  administratrix  in  the  sense  that 
he  would  have  had  the  right  to  charge  a  fee 
for  his  services.  It  also  appears  that  he  was 
acting  in  this  capacity  as  a  friend  in  connec- 
tion with  his  duties  as  trustee.  He  testified 
that  Mrs.  Byrne,  as  administratrix,  passed 
upon  and  allowed  or  disallowed  all  <tf  the 
claims  which  were  ffied  In  the  probate  court, 
aad,  while  he  does  mot  testis  spedfically 


Ogle 


ArkJ 


UTTLB  ▼.  ABEAKSAS  TBUST  *  BANKIKO  00. 


681 


tiiat  she  altowed  appellee's  claim,  he  does 
testify  that  this  claim  appeared  on  all  the 
lists  of  claims  which  were  ever  prepared,  and 
that  be  thoagbt  this  claim  had  been  filed 
with  the  probate  court,  and  that  he  would 
have  declared  It  to  be  a  positive  fact  that 
It  had  been  so  filed  but  for  the  fact  that  It 
was  not  on  the  cleric's  docket  with  the  other 
claims.  All  of  the  claims,  however,  were 
docketed  exc^t  that  of  appellee  and  the 
claim  of  a  Dr.  Webster. 

[1]  The  court  made  a  number  of  findings 
of  fact  and  declarations  of  law,  all  of  which 
were  favorable  to  appellee's  contention,  and 
these  various  findings  are  discussed  in  the 
briefs,  and  counsel  JCor  appellee  insists  the 
judgment  of  the  court  below  should  be  affirm- 
ed ut>on  each  of  these  findings.  Among  other 
findings  made  by  the  court  Is  one  that  the 
claim  was  not  barred  by  the  statute  of  non- 
claim,  and,  as  we  think  the  evidence  supports 
this  finding,  we  do  not  discuss  the  other 
questions  raised  In  the  briefs. 

It  is  tme  that  creditors  might  have  pro- 
ceeded under  the  will  for  the  satisfaction  of 
their  debts,  but  they  were  not  required  to 
do  so.  They  were  entitled,  upon  a  proper 
showing,  to  have  the  estate  administered 
upon,  whereby  their  demands  might  be  pro- 
bated la  the  manner  required  by  law.  Here 
it  Is  admitted  letters  of  administration  is- 
sued and  a  notice  to  creditors  was  published. 
Thereupon  the  statute  of  nonclalm  was  set 
in  motion,  and,' having  been  set  in  motion,  it 
continued  to  run  against  claims  not  probated 
as  required  by  law,  and  the  running  of  the 
statute  would  not  be  tolled  by  any  proceed- 
ings before  the  trustees  for  settlement  under 
the  powers  granted  them.  Does  the  evidence 
support  the  finding  that  appellee's  .claim  was 
not  thereafter  barred  by  this  statute? 

[2]  Section  113  of  Klrby's  Digest  provides 
the  manner  in  which  a  claim  may  be  exhibit- 
ed to  an  administrator.    It  reads  as  follows: 

"Sec.  113.  Any  person  may  exhibit  his  claim 
against  any  estate  as  follows:  If  the  demand 
be  founded  on  a  judtrment,  note  or  written  con- 
tract, by  delivering  to  the  executor  or  admin- 
istnitor  a  copy  of  such  instrument,  with  the 
assignment  and  credits  thereon,  if  any,  exhibit- 
ing the  original,  and  if  the  demand  be  founded 
on  an  account,  by  delivering  a  copy  thereof, 
setting  forth  each  item  distiiurtly  and  the  cred- 
its thereon,  if  any." , 

Section  114  provides  for  the  verification 
of  the  demand.  And  the  provisions  of  these 
sections  have  been  held  to  be  mandatory. 

A  late  case  In  which  this  subject  was  dis- 
cussed Is  that  of  Davenport  v.  Davenport, 
110  Ark.  222,  161  S.  W.  189,  and,  wMle  It 
was  again  said  in  that  case  that  the  provi- 
sions of  the  statute  in  regard  to  the  probate 
of  claims  against  an  estate  were  mandatory, 
yet  it  was  said  that  a  substantial  compliance 
with  their  requirements  was  sufficient. 

Here  the  proof  shows  without  question  that 
this  demand  was  authenticated  and  was  sent 
by  Mr.  Johnson  to  Mr.  Arnold,  and  was  re- 
ceived by  Mr.  Arnold  long  before  the  statute 


<tf  nonclalm  bad  run.  Bat  does  the  evidence 
also  show  its  presentation  to  the  administra- 
trix? We  think  the  evidence  warrants  the 
finding  that  it  was.  It  would  put  form  above 
substance  to  hold  otherwise.  The  claim  was 
in  the  bands  of  Mr.  Arnold,  who  was,  not 
only  a  trustee  of  the  estate,  but  was,  in  fact, 
the  attorney  for  the  admlnlstratilx,  and, 
while  she  may  neve;r  have  had  manual  pos- 
session of  this  demand,  it  was  there  in  her 
presence.  It  was  among  the  other  demands 
whl(^  had  been  exhibited  to  her  and  which 
bore  an  indorsement  complying  fully  with  the 
requirements  of  the  statute.  The  demand  was 
listed  along  with  other  demands,  and  these 
lists  were  checked  with  the  demands  them- 
selves, and  Mrs.  Byrne  admits  that  she  saw 
these  lists;  and  we  are  constrained  to  hold 
that  this  proof  is  sufficient  to  show  the  ex- 
hibition of  the  claim  to  her. 

We  are  not  called  upon  to  decide  that  the 
provisions  of  section  113  of  Klrby's  Digest 
may  be  complied  with  by  the.  presentation  of  a 
claim  to  the  attorney  for  an  administrator. 
Such  service  may  not  be  sufficient  But  we 
think  this  proof  shows  a  delivery  in  fact  to 
her. 

[3]  It  may  be  said  that  the  proof  does  not 
show  that  the  claim  was  filed  with  the  clerk. 
But  it  is  not  essential  to  support  the  finding 
of  the  court  below  that  it  should  be  so  found. 
The  statute  dpes  not  require  the  filing  of  the 
claim  with  the  clerk  of  the  probate  court 
within  a  year  from  the  date  of  the  publica- 
tion of  the  notice  to  creditors.  It  Is  suffi- 
cient if  the  presentation  Is  made  to  the  ad- 
ministrator within  one  year  of  the  date  of 
his  letters,  and,  that  having  been  done  in 
this  ease,  the  Judgment  of  the  court  below 
will  be  affirmed. 

On  Rehearing. 

[4]  It  is  urged  by  appellant  in  her  motion 
for  a  rehearing  that  the  opinion  In  this  case 
is  predicated  upon  a  state  of  facts  not  found 
by  the  court  below.  It  Is  pointed  out  that  at 
appellant's  request  the  court  found  the  fact 
to  be  that  the  claim  of  appellee  was  never 
exhibited  to  her  as  administratrix  nor  al- 
lowed by  her  and  was  not  filed  in  the  probate 
court  of  Miller  county  at  any  time  up  to 
the  filing  of  the  petition  of  appellee  asking 
that  its  claim  be  reinstated  and  allowed. 

As  has  been  said,  the  court  made  numerous 
findings,  and  from  a  study  of  them  we  are 
constrained  to  believe  that  the  court  found 
that  there  had  been  no  presentation  to  the 
administratri.^,  because  in  his  view  of  the 
law  the  facts  set  out  did  not  constitute  a 
presentation  to  the  administratrix.  It  Is 
not  contended  that  the  proof  shows  that  the 
claim  was  filed  with  the  clerk  of  the  probate 
court,  nor  that  it  was  allowed  by  her.  It 
Is  only  Insisted  that  there  was  a  presentation 
to  her  within  the  time  allowed  by  law.  The 
statute  of  nonclalm  was  arrested  upon  Its 
presentation  to  her,  and  we  think  the  re- 
citals in  the  court's  findings  of  fact  and  dec 
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larations  of  law  Indicate  that  the  coort 
found  a  state  of  facts  which  constituted  a 
presentation  to  the  administratrix.  The 
court  expressly  refused  to  make  the  follow- 
ing finding: 

"(5)  That  the  said  Arksngag  Trust  &  Bank- 
ing Company  failed  to  exhibit  its  claim  in  the 
manner  prescribed  bjr  law  to  either  Mrs.  ^ulie 
E.  Byrne,  as  administratrix,  or  A.  B.  Little, 
eg  administrator,  within  one  year  from  the 
date  that  letters  of  administration  Issued  on 
said  estate,  and  for  that  reason  its  claim,  is 
barred  by  the  statute  of  nonclaim." 

The  court  also  made  the  following  finding: 
"  (5)  That  said  claim  so  presented  (to  Grimm, 
Arnold,  and  the  president  of  the  trust  company, 
as  executors)  has  been  lost  or  mislaid  and 
should  be  restored,  filed,  and  allowed;  that  the 
amount  thereof  on  September  14,  1916,  the 
date  of  the  filin$r  of  the  petition  in  the  probate 
court,  was  $5,487.03,  which  should  be  allowed, 
with  interest  on  the  same  at  the  rate  of  10  per 
cent,  per  annum  from  that  date  and  marshaled 
in  the  fonrth  clngg;  and  that  a  copy  of  the 
judgment  herein  should  he  certified  to  the  pro- 
bate co\irt  of  Miller  county.  Ark.,  in  accord- 
ance with  law." 

The  court  further  found  that  these  ex- 
ecutors had  advised  and  procured  the  ap- 
pointmeut  of  Mrs.  Byrne  as  administratrix 
of  said  estate  for  the  purpose  of  examining 
and  allowing  claims  against  the  estate. 
There  is  no  Intimation  of  any  conflict  of 
authority,  or  of  decision,  upon  any  claim 
between  the  executors,  and  the  administra- 
trix. They  co-operated  In  every  respect. 
Tills  claim  was  admittedly  In  the  hands  of 
the  executors  and  was  diecked  off  as  being 
in  the  allowed  claims,  of  which  fact  the  ad- 
ministratrix was  advised,  and,  although  the 
court  found  the  claim  had  not  been  manually 
presented  to  her,  yet  the  facts  set  out  consti- 
tute a  presentation,  and  the  motion  for  a 
rehearing  will  be  overruled. 


HOLLAND  BANKING  CO.  v.  HATNES  et  al 
(No.  91.) 

(Supreme  Court  of  Arkansas.    June  26,  1916.) 

1.  Biixs  AND  Notes  iS=»497(2)— Bona  Fidk 

PUBCUASEB— BUBDEN    OF   PbOOP. 

The  holder  of  a  negotiable  note,  allowing 
that  be  purchased  it  in  the  usual  course  for 
value,  makes  a  prima  facie  case  of  bona  fide 
purchaser,  and  the  burden  shifts  to  defendant  to 
show  notice. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Di(t.  S$  1676,  1677,  1686,  1687; 
Dee.  Dig.  «=»497(2).] 

2.  Sales  «s>426  —  Ouabantt  —  Rekedt  fob 
Bbrach. 

The  contract  of  sale  of  a  stallion  with 
a  guaranty  of  bim,  and  privilege  of  returning 
him,  within  a  certain  time,  if  not  as  guaranteed, 
anij  receiving  another,  furnishes  the  only  rem- 
edy if  not  as  guaranteed,  so  that,  having  failed 
to  complain  within  the  time  limited,  or  to  offer 
to  return  him,  his  failure  to  comply  with  the 
guaranty  furnishes  no  defense  to  action  on  the 
purchase-money  note. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  J  1209;    Dee.  Dig.  «=»426.] 


S.  Bills  and  Notbb  «=bSS7(1)— AonoNft— Di- 

BXCTINO   VzaiDICT. 

,  Plaintiff  in  an  action  on  a  note  making  a 
prima  facie  case,  and  the  testimony  disclosing 
no  legal  defense,  verdict  should  be  directed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §g  1862,  1871-1875.  1891- 
1893;    Dec.  Dig.  <S=»637(1).J 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  Jas.  Cochran,  Judge. 

Action  by  the  Holland  Banking  Company 
against  Wallace  Haynes  and  others.  From 
an  adverse  Judgment,  plalntUT  appeals.  Re- 
versed and  rendered. 

This  suit  was  Instituted  by  the  appellant 
to  recover  on  three  certain  promissory  notes 
aggregating  $2,800,  the  amount  thereof  less 
credits  of  $200.  The  notes  are  dated  June 
10,  1910,  and  due  and  payable  in  equal 
amounts  on  the  1st  day  of  September,  1912, 
1913,  and  1914.  They  were  given  for  the 
purchase  money  of  a  Pcrcheron  stallion,  sold 
and  delivered  by  the  Holland  Stock  Farm  of 
Springfield,  Mo.,  to  Wallace  Haynes  et  al. 
The  apiiellant  banking  company  purchased 
the  notes  on  September  17, 1910.  At  the  time 
of  the  sale  of  the  stallion,  the  seller  and  the 
makers  of  the  notes  entered  into  a  written 
contract,  in  which  the  seller  guaranteed  the 
horse  to  be  a  satisfactory  sure  breeder,  and 
gave  the  buyers  the  privilege  of  returning 
him  to  the  seller  at  Springfield,  Mo.,  within 
a  certain  specified  time,  provided  the  horse 
with  proper  care  and  treatment  failed  to  ful- 
fill the  warranty  as  to  being  a  satisfactory 
sure  breeder,  in  which  event  the  buyers  were 
to  select  another  horse  of  like  kind  and  price 
from  the  seller,  without  expense  to  them- 
selves, and  it  was  also  agreed  that  if  the 
buyers  would  have  the  horse  Insured  for  one 
year  for  the  sum  of  $1,000,  the  seller  would, 
in  the  event  of  his  death  within  the  time,  re- 
place him  with  another  horse  of  like  kind. 
The  purchasers  made  no  complaint  whatever 
to  the  seller  of  dissatisfaction  with  the  stal- 
lion until  after  September  1,  1912,  the  due 
date  of  the  first  note  and  when  it  was  sent 
for  collection,  and  they  did  not  return,  nor 
offer  to  return,  and  deliver  to  the  seller  the 
horse  at  Springfield,  Mo.,  in  accordance  with 
the  contract  The  notes  are  ordinary  Joint 
and  several  promissory  notes,  agreeing  to 
pay  the  specified  amount  to  the  order  of  the 
Holland  Stock  Farm  at  the  bank  of  Charles- 
ton, In  Charleston,  Ark.,  with  6  per  cent,  in- 
terest, payable  annually,  from  date  until 
paid,  signed  by  Wallace  Haynes  and  12  oth- 
ers. The  undisputed  testimony  showa  that 
the  appellant  bank  purchased  the  notes  for  a 
valuable  consideration  and  before  maturity, 
and  the  seller  and  purchaser  thereof  both  tes- 
tified that  neither  bad  any  notice  of  any  de- 
fect or  infirmity  in  the  paper  at  the  time 
of  the  sale  nor  of  any  defense  thereto.  There 
was  some  testimony,  however,  of  certain  facts 
and  circumstances  from  which  an  inference 
of  notice  might  have  been  ctiargeable  to  the 
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purchaser.  The  nndtspnted  testlmoiir  also 
Bbows  that  no  complaint  was  ever  made  to 
tbe  seU»  of  the  stalUon,  nor  any  claim  that 
he  bad  failed  In  any  respect  to  come  up  to 
the  warranty  until  after  the  time  specified 
therein  for  his  return- and  exidiange  in  case 
he  did  not  prove  satisfactory,  had  expired. 
Appellees  introduced  certain  testimony  tend- 
ing to  show  the  horse  was  in  fact  of  very  lit- 
tle valne  as  compared  with  the  price  agreed 
to  be  paid  therefor.  The  court  instructed 
the  jury,  giving  over  appellant's  objection 
certain  Inatmctiozis,  telling  it  the  burden  was 
on  the  plaintifF  to  show  by  a  preponderance 
of  the  testimony  that  it  was  a  purchaser  of 
the  notes  in  good  faith,  for  a  valuable  con- 
sideration, in  the  usual  course  of  business 
before  maturity,  without  any  knowledge  of 
existing  defenses  thereto,  and  told  the  Jury 
that  if  they  found  the  amount  already  paid 
on  the  notes  was  the  fair  market  value  of  the 
horse  at  the  time  he  was  purchased,  they 
wonld  find  for  the  defendants  nnlesa  they 
found  plaintiff  was  an  innocent  purchaser  of 
tbe  notes.  It  also  refused  to  instruct  a 
verdict  for  plaintiff.  From  ttie  Judgment  on 
the  verdict  against  it,  the  banking  company 
prosecutes  this  appeaL 

Appellant,  pro  se.  T.  A.  Pettlgrew,  of 
Charleston,  and  Holland  ft  Holland,  of  Ft 
Smith,  for  appellees. 

KIRBT,  J.  (after  stating  tbe  facts  as 
above).  [1]  The  court  erred  In  giving  said 
instructions.  When  the  holder  of  a  negoti- 
able Instrument  shows  that  he  purchased  it 
before  maturity  in  the  usual  course  of  busi- 
ness for  a  valuable  consideration,  a  prima 
fade  case  is  made,  and  the  burden  of  proof 
shifts  to  the  defendant  who  alleges  It  to 
prove  tliat  the  purchaser  had  notice  or  knowl- 
edge of  such  facts  as  required  him  to  take 
notice  of  the  defense  existing  in  favor  of 
the  makers.  White  v.  Moffett,  108  Ark.  490, 
158  S.  W.  505;  Keatley  v.  Holland  Banking 
Co.,  112  Ark.  608,  166  S.  W.  953. 

[2]  The  purchasers  of  the  horse  could  not 
have  defended  against  the  payment  of  the 
notes  in  the  hands  of  the  seller  on  the  ground 
that  the  horse  was  of  a  less  market  value 
than  the  price  agreed  to  be  paid  therefor  in 
the  notes,  or  failed  to  come  up  in  perform- 
ance to  the  terms  of  the  guaranty,  since  the 
contract  of  guaranty  provided  the  exclu- 
sive method  of  settlement  if  the  stallion 
should  not  prove  as  warranted.  Highsmith 
V.  Hammonds,  99  Ark.  403,  138  S.  W.  635. 

Tbe  undisputed  testimony  shows  that  no 
notice  of  dissatisfaction-  as  to  the  condition 
or  performance  of  the  stallion  was  given  to 
tbe  seller  until  long  after  the  time  designated 
in  the  contract  for  his  return  in  accordance 
with  the  terms  of  the  contract,  if  he  should 
prove  unsatisfactory  and  not  as  warranted, 
nor  was  any  attempt  made  to  return  him  and 
receive  another  in  his  place  in  accordance 
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with  the  terms  of  the  contract.  It  was  like- 
wise undisputed  that  the  purchasers  did  not 
insure  tbe  staUion  in  accordance  with  the 
agreement  that  they  might  do  so  in  the  con- 
tract of  guaranty  and  bad  no  claim  against 
the  seller  on  that  account 

[3]  Since  the  testimony  does  not  disclose 
that  the  makers  of  the  note  had  any  legal 
defense  thereto,  the  court  likewise  erred  in 
not  directing  a  verdict  for  appellant 

The  judgment  is  reversed,  and  judgment 
will  be  entered  here  in  appellant's  favor  for 
the  amount  of  the  notes  sued  on.  It  is  so 
ordered. 

MORGAN  V.  MAHONY  et  al.    (No.  72.) 
(Supreme  Ck)art  of  Arkansas.     June  19,  1916.) 

1.  MOBT8AOBS  «=>199(3),  202,  20S— BiOHra  or 

PakTIES  —  POSBKSBION   BT   MoBTaAOKE  —  Ix- 

PBOVEMENTS  AND  REPAIRS. 

Where  a  mortgagee  went  into  possession  of 
land,  he  could  not  recover  for  permanent  im- 
provem«itB  placed  upon  the  property  by  him,  but 
was  entitled  to  the  costs  of  any  ordinary  repairs 
while  he  had  possession,  and  he  was  charKeable 
with  rents  and  profits  in  excess  of  the  mort- 
gaged debt 

[I!d.  Note.— For  other  cases,  see  ■  Mortgatces, 
Cent  Dig.  H  517-519,  522,  537,  538,  B39-543; 
Dec  Dig.  €=>199(3),  202,  203.] 

2.  MOBTOAOES  €=3211 — Rights  or  Fabties — 
Possession  bt  Mobtgaoee— Liens. 

A  mortgagee  in  possession  is  not  entitled  to 
a  lien  on  the  land  for  any  amount  due  him  by 
the  mortgagor  for  the  board  of  the  mortgagor's 
sons  during  such  possession. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {  465;   Dec.  Dig.  <9=>211.] 

3.  Jjuwenom  9=>128— Actiors— Evidbnce. 

In  a  suit  to  enjoin  the  foreclosure  of  a  mort- 
gage, evidence  AeW  to  sustain  a  contention  of  the 
plaintiff  that  the  value  of  repairs  placed  upon 
the  property  by  the  mortgagee  in  possession  did 
not  exceed  $25,  and  not  to  sustain  the  claim  of 
the  mortgagee  and  the  judgment  of  the  trial 
court  for  $68,  for  such  repairs. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  278;   Dec.  Dig.  «=9l58.1 

4.  iNJtJNCnON      «=»128— AoTIONB— EVIDEWOE. 

In  a  suit  to  enjoin  the  foreclosare  of  a  mort- 
gage, the  preponderance  of  the  evidence  held  to 
be  against  the  claim  of  tbe  defendant  mortgagee 
for  a  sum  due  bim  for  board  of  tlie  mortgagor's  ' 
sons  while  the  mortgagee  was  in  possession  of 
the  land. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {  278;  Dec.  Dig.  <8=>128.] 

Appeal  from  Union  Chancery  Court;  Jas. 
M.  Barker,  Chancellor. 

Action  by  J.  E.  Morgan  against  J.  K.  Ma- 
hony,  trustee,  and  another.  From  a  decree 
for  defendants,  plaintlfT  appeals.  Reversed 
and  remanded,  with  directiona  ! 

Geo.  M.  LeCroy,  Aylmer  Elenniken,  and 
Neil  C.  Marsh,  all  of  El  Dorado,  for  appel- 
lant Mabony  &  Mahony,  of  £1  Dorado,  for 
appellees. 

HART,  3.  On  January  4, 1913,  J.  E.  Mor- 
gan instituted  this  action  in  the  chancery 
court  against  J.  K.  Mahony,  trustee,  and  Jas.     ^^^  t 

Young,  to  cancel  a  certain  mortgage  on  rea^    VjOOQlC 
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estate  executed  by  Mm  and  to  restrain  J. 
K.  Mahony,  as  substituted  trustee,  from  pro- 
ceeding further  In  the  foreclosure  of  said 
mortgage  or  deed  of  trust.  The  material 
facts  are  as  follows:  J.  K  Morgan  owned 
40  acres  of  land  in  Union  county,  Ark.,  and 
on  the  4tfl  day  of  January,  1907,  executed  to 
B.  W.  Reeves  a  deed  of  trust  conveying  said 
land  to  W.  O.  Pendleton  as  trustee  to  secure 
an  Indebtedness  of  $200  due  Reeves  on  No- 
vember 1,  1907.  Morgan  made  payments 
from  time  to  time  until  on  the  4th  day  of 
January,  1909,  the  balance  due  amounted  to 
$41,  and  on  that  date  Jas.  Young  purchased 
said  note  and  mortgage  from  B.  W.  Reeves 
and  had  the  same  assigned  to  him.  Tonng 
went  into  possession  of  the  land  and  collect- 
ed rents  therefor  in  the  sum  of  $87.  He 
claims  that  he  paid  $70  of  this  to  make  need- 
ed Improvements  on  the  place.  Morgan  and 
Young  were  brothers-in-law.  Young  claims 
that  Morgan  left  his  two  minor  sons  with 
him  to  be  boarded  by  him  for  the  sum  of 
$.50  each  per  day;  that  their  father  told 
him  to  take  possession  of  the  40-acre  tract  in 
question,  collect  the  rents,  and  apply  the 
same  toward  the  board  of  the  boys.  Young 
states  that  he  did  this,  and  that,  after  de- 
ducting the  necessary  repairs,  there  was 
only  left  the  sum  of  $17,  which  he  applied 
toward  the  payment  of  the  board  of  the 
boya ;  that  after  deducting  this  amount,  and 
the  amount  paid  him  by  the  boys  themselves, 
Morgan  owed  him  a  balance  of  about  $334  on 
their  board.  Young  claimed  that  be  had  a 
lien  on  the  land  for  this  amount,  and  in 
1011  he  appointed  J.  K.  Mahony,  as  substi- 
tuted trustee,  to  foreclose  the  mortgage  un- 
der the  power  of  sale  contained  therein  to 
satisfy  this  sum  and  the  $41  due  on  the 
mortgage  debt.  Mahony  duly  advertised  the 
land  for  sale  under  the  power  contained  in 
the  mortgage,  and  Young  became  the  pur- 
Chaser  at  the  sale.  As  before  stated,  Morgan 
instituted  this  action  to  cancel  the  mortgage 
or  deed  of  trust  executed  by  himself  to 
Reeves,  and  to  restrain  Mahony  from  execut- 
ing a  deed  to  Young  In  the  foreclosure  pro- 
ceeding under  the  power  of  sale  contained  in 
the  mortgage.  He  Introduced  evidence  tend- 
ing to  show  that  the  repairs  made  by  Young 
on  the  place  were  worth  only  about  $15  and 
at  most  $25.  He  denied  that  he  had  made 
any  contract  with  Young  to  board  his  sons, 
and  denied  that  he  had  authorized  him  to 
take  possession  of  the  rents  of  the  mortgaged 
premises  for  the  purpose  of  paying  their 
board. 

The  chancellor  found  that  Morgan  owed 
$61  on  the  mortgage  debt,  that  he  owed 
Young  for  Improvements  on  the  land  $68, 
and  board  bUl  for  his  sons,  not  barred  by 
the  statute  of  limitations,  of  $120,  making  a 
total  of  $249;  that  Morgan  is  entitled  to  a 
credit  of  $87  for  rents  collected  by  Young, 
leaving  him  owing  Young  a  balance  of  $162, 
for  whidi  Judgment  was  rendered  in  favor 


of  Young  on  his  cross-complaint  The  chan- 
cellor found  that  Young  had  a  lien  upon  the 
land  described  in  the  mortgage  to  secure  the 
$61  balance  found  to  be  due  on  the  mortgage 
debt,  and  that  he  was  also  entitled  to  a  lien 
on  the  land  to  secure  the  payment  of  $101 
with  the  accrued  Interest,  being  the  amount 
found  to  be  due  for  repairs  and  the  board 
bill.  A  decree  was  entered  in  favor  of  Young 
in  accordance  with  the  finding  of  the  chan- 
cellor, and  the  plaintiff,  Morgan,  has  ap- 
pealed. 

[1,2]  The  principles  of  law  governing  the 
case  are  simple.  Of  course.  Young  had  a 
lien  oa  the  land  by  virtue  of  the  mortgage 
for  whatever  remained  due  on  the  mortgage 
debt.  When  he  went  into  possession  of  the 
land  as  mortgagee,  he  could  not  recover  for 
permanent  improvements  placed  upon  the 
property  by  him,  but  was  entitled  to  the 
costs  of  any  ordinary  repairs  made  by  him 
while  he  had  possession,  and  he  was  charge- 
able with  rents  and  profits  in  excess  of  the 
mortgage  debt  Green  t.  Maddox,  97  Ark. 
307,  134  S.  W.  981.  He  was  not  entiUed  to 
any  lien  on  the  land  for  any  amount  that 
might  be  owed  him  by  Morgan  for  the  board 
of  his  sons.  It  is  contended  by  Young  that 
Morgan  placed  his  sons  to  board  with  him 
and  told  him  to  take  hia  pay  out  of  the  rents 
of  the  land.  Even  If  the  testimony  of  Young, 
in  this  regard,  be  considered  as  true,  he 
would  not  have  any  lien  on  the  land  for  the 
payment  of  the  board  of  the  sons  of  Morgan. 
The  most  he  could  claim  would  be  the  right 
to  apply  the  rents  while  he  was  in  posses- 
sion of  the  land  toward  the  payment  of  the 
board  of  the  boys.  Hence  it  will  be  seen 
that  the  chancellor's  decree  was  based  upon 
the  wrong  Idea  of  the  law  as  applied  to  the 
facts  found  by  him.  In  other  words,  assum- 
ing the  facts  found  by  him  to  be  correct 
Young  was  only  entitled  to  a  foreclosure  for 
the  balance  due  him  on  the  mortgage. 

[3]  We  are  also  of  the  opinion  that  the 
chancellor's  finding  of  facts  was  against  the 
clear  preiKinderance  of  the  evidence.  Younp 
admits  that  he  collected  rents  to  the  amount 
of  $87.  He  also  testified  that  he  made  need- 
ed repairs  costing  him  $70.  Other  witnesses, 
who  lived  in  the  neighborhood,  testified  that 
the  only  repairs  made  by  him  was  to  fix  the 
fences.  Several  of  the  witnesses  testified 
that  these  repairs  were  not  worth  more  than 
$15,  and  the  others  placed  them  at  $25  at 
the  most.  We  think  the  sum  of  $25  was  the 
highest  amount  which  the  chancellor  should 
have  allowed  for  repairs.  This  left  a  bal- 
ance of  $62,  which  was  more  than  the 
amount  of  principal  and  interest  due  on  the 
mortgage  debt 

[4]  In  regard  to  the  board  bill  claimed  by 
Young,  we  think  the  clear  preponderance  of 
the  evidence  Is  against  him.  He  tesHfled 
that  he  purchased  the  mortgage  from  Reeves 
in   January,   1900,   and  took  possession  the  t 

next  year  after  that    He  said  that  ClaudeOQlC 
Morgan  began  to  board  with  him  on  August     O 
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15, 1908,  and  ronalned  xmtU  August  15, 1910; 
that  Tom  came  to  board  with  falm  June  20, 
1909,  and  boarded  until  October,  1910;  that 
lie  sent  the  boys  to  school  a  little  over  four 
months,  or  maybe  not  so  much;  that  there 
is  a  balance  due  on  the  board  bill  of  abont 
$334.70.  His  daughter  and  son  corroborated 
bim  in  his  statement  that  Morgan  made  a 
contract  with  their  father  to  pay  the  board 
of  his  children  and  agreed  to  pay  therefor 
$.50  a  day  for  each  one.  On  the  other  hand, 
Morgan  flatly  contradicted  this  testimony 
dad  is  corroborated  by  one  of  his  sons.  He 
said  that  he  left  there  in  1907  and  went  to 
another  coun^.  In  this  respect  he  is  not 
contradicted.  He  denied  that  he  made  any 
agreement  whatever  with  Young  to  board  his 
twys.  He  said  that  his  boys  were  working 
for  themselves  and  paid  their  own  board; 
that  he  permitted  them  to  collect  their  wages 
and  did  not  Interfere  with  them  in  the  man- 
agement of  their  own  affairs.  In  this  re- 
sno<  t  he  is  corroborated  by  the  testimony  of 
both  of  his  sons.  They  testified  that,  for 
the  most  of  the  time  they  boarded  at  their 
uncle's,  they  worked  at  mills  in  the  neigh- 
borhood and  received  as  wages  $1.2S  per  day 
each.  They  said  they  paid  their  uncle  ,^ 
a  week  for  their  board  out  of  their  wages, 
and  that  they  did  not  owe  him  anything,  ei- 
ther for  board  or  for  anytliing  else.  Tbey 
said  they  knew  their  uncle  had  charge  of  the 
land  and  collected  the  rents  during  a  part 
of  the  time  they  boarded  with  him,  but  stat- 
ed that  he  told  them  that  he  had  bought  the 
land  from  their  father,  and  they  believed 
bim. 

It  will  be  noted  that  Morgan  left  the  coun- 
ty in  1907,  and  left  his  sons  there.  They 
biegan  to  board  around  at  different  places 
and  named  the  people  they  boarded  wltti  aft- 
er the  father  left.  They  gave  the  names  of 
the  persons  for  whom  Uiey  worked  and  the 
wages  they  received.  It  would  have  been 
very  easy  for  Young  to  have  contradicted 
their  testimony  had  It  not  been  true.  Sev- 
eral witnesses  testified  that  both  Morgan  and 
Young  had  a  bad  reputation  for  truth  and 
morality  In  the  neighborhood  where  they 
Uved. 

Young  exhibited  an  account  book  made  out 
with  a  pencil,  which  he  claimed  that  he  kept 
during  the  time  his  nephews  boarded  with 
him.  The  original  book  is  exhibited  to  us. 
It  is  torn  in  many  places  and  shows  that  the 
accounts  of  the  two  boys  were  kept  separate- 
ly. It  is  the  contention  of  Young  that  Mor- 
gan made  a  contract  with  bim  to  board 
both  his  sons,  yet  the  account  book  showed 
that  he  kept  separate  accounts.  This  in 
Itself  toids  to  corroborate  the  testimony  of 
the  boys  to  the  effect  that  each  made  his 
own  contract  for  board  and  paid  It  Young 
himself  admits  that  one  of  the  boys  did  not 
begin  to  board  with  him  until  the  15th  of 
January,  1908,  and  that  the  other  did  not 


come  until  June  20,  1909.  Morgan  left  the 
county  in  1907,  and  it  is  not  likely  that  be 
would  have  made  a  contract  so  far  In  ad- 
vance for  the  board  of  his  sons.  When 
Morgan  left  the  county,  his  sons  went  to 
board  with  other  persona  and  paid  their  own 
board.  It  was  more  than  a  year  before  they 
went  to  board  with  their  uncle.  This  tends 
to  show  that  the  boys  earned  their  own  liv- 
ing and  it  was  not  necessary  for  their  father 
to  have  made  a  contract  for  their  tK>ard.' 

We  have  not  attempted  to  set  out  all  the 
testimony  in  detail,  but  we  have  considered 
it  carefully  and  are  of  the  opinion  that  a 
clear  preponderance  of  the  evidence  shows 
that  the  boys  paid  their  own  board  and  that 
Morgan  did  not  owe  Young  anything  on  that 
account 

From  the  views  we  bare  expressed  it  re- 
sults that  the  chancellor  erred  in  not  grant- 
ing the  relief  prayed  for  by  the  plaintiff, 
Morgan,  and  for  that  error  the  decree  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  the  chancellor  to  enter  a  decree 
in  accordance  with  this  opinion. 


ST.  LOUIS  SOUTHWESTERN  RY.  CO.  t. 

CARMACK.    (No.  80.) 

(Supreme  Court  of  Arkansas.     June  26,  1916.) 

1.  Neglioewcb  ^=s>103^  —  AonowB  —  What 
Law  Oovebrs. 

Where  plaintiff  was  injured  in  Texas,. her 
right  of  action  is  governed  by  the  law  of  that 
state. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  f  170;  Dec.  Dig.  «=»103%.] 

2.  Railroads  ^=^348(4)  —  iNJTTBnca  to  Per- 
son Neab  Track  —  Sxtfficibnct  or  Evi- 
dence. 

Evidence  held  to  sustain  a  verdict  that  de- 
fendant railway  was  negligent  in  not  Kiving 
proper  sisals  and  keeping  a  lookout  for  plain- 
tiff, who  was  standing  near  the  track  in  a  street 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S  1142;  Dec.  Dig.  iS=>348(4).] 

3.  Railroads  $s>39(K16)  —  Injuries  to  Per- 
son Near  Track  —  Contributobt  Negli- 
gence. 

While  failure  to  look  and  listen  when  near 
a  railroad  track  is  negligence  per  se  according 
to  the  Arkansas  rule,  such  failure  is  not  negli- 
gence per  se  according  to  the  Texas  rule,  but  re- 
quires submission  to  the  jury. 

[Ed.  Note. — For  other  cages,  see  Railroads, 
Cent.  Dig.  §1  1160,  1171.  1174;  Dec.  Dig.  «=> 
350a6).] 

4.  Railroads  ®=>348(e)  —  Injuries  Near 
Track  —  Sufficiency  of  Evidence  —  Con- 
tributobt Neoliqenoe. 

Evidence  held  to  sustain  a  verdict  that  plain- 
tiff was  not  guilty  of  contributory  negligence, 
when  run  down  by  a  railway  train  while  stand- 
ing on  a  street  crossing  and  absorbed  in  watch- 
ing a  frightened  horse. 

[Ed.  Note. — Fer  other  cases,  see  Railroads, 
Cent  Dig.  §{  1144,  1149  ;   Dec.  Dig.  €=3348(6).] 

5.  Damages  €=5»208(3)— Extent  of  Injury- 
Evidence. 

Submitting  the  question  of  plaintiff's  perma- 
nent injury  and  deformity  to  the  jury  is  not  er- 
ror, where  there  was  evidence  that  a  blp  fracture 


9=9For  other  caeas  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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had  Bhortened  her  Ug,  and  that  a  physician  eon- 1 
sidered  the  iniury  permanent. 

(Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  a  533.  534;    Dec  Dig.  «s=>208(3).] 

Appeal  from  Circuit  Court,  MiUer  County ; 
Geo.  R.  Haynle,  Judge. 

Action  by  Mrs.  B.  J.  Carmack  against  the 
St.  Louis  Southwestern  Hallway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peal!}.   Affirmed. 

E.  B.  Perkins,  of  Dallas,  Tex.,  Glass,  Estes, 
King  &  Burford,  of  Texarkana,  Tex.,  and 
Gaugban  &  Sifford,  of  Camden,  for  appel- 
lant James  D.  Head,  of  Texarkana,  for 
appellee. 

McCUIiLOCH,  O.  J.  [1]  Mrs.  B.  J.  Car- 
mack,  an  elderly  lady,  received  personal  in- 
juries by  being  struck  by  one  of  the  defend- 
ant's moving  trains,  and  she  Instituted  this 
action  to  recover  compensation  for  said  in- 
juries. The  occurrence  which  resulted  in 
plalntUTs  Injuries  was  on  the  Texas  side  of 
the  city  of  Texarkana,  and  plaintiff's  right 
of  action  is  governed  by  the  laws  of  the  state 
of  Texas.  St.  L.,  I.  M.  &  S.  Ry.  Co.  v.  Brown, 
67  Ark.  295,  54  S.  W.  865. 

[2]  Plaintiff  went  to  Texarkana  with  her 
husband  for  the  purpose  of  meeting  her  son, 
who  was  expected  to  arrive  on  the  train. 
They  drove  in  from  the  country  in  a  two- 
horse  wagon,  and  the  wagon  was  stopped  in 
the  street  along  which  the  railroad  track  ran. 
When  the  train  came  in,  Mrs.  Carmack  cross- 
ed the  track  and  went  over  to  the  station  to 
meet  her  son  and  his  wife  and  children,  and 
when  they  debarked  from  the  train  she  ac- 
companied them  back  across  the  railroad 
track  to  the  wagon  where  her  husband  had 
remained  to  look  after  the  team.  There  was 
a  light  shower  of  rain  falling  at  the  time, 
and  Mrs.  Carmack  suggested  to  her  husband 
that  he  raise  an  umbrella  to  keep  the  things 
In  the  wagon  from  getting  wet,  and  when 
the  umbrella  was  raised  the  team  took 
fright  and  started  to  run.  Mrs.  Carmack 
was  standing  near  enough  to  the  track  to 
be  hit  by  the  pilot  beam  when  the  engine 
approached.  Her  contention  is  that  she  was 
standing  there  watching  her  husband  handle 
the  frightened  team,  and  that  she  did  not 
move  until  she  was  struck  by  the  pilot  beam 
of  the  engine.  The  testimony  of  other  wit- 
nesses which  she  introduced  tends  to  support 
her  statement  On  the  other  hand,  it  is  con- 
tended by  the  defendant  that  Mrs.  Carmack 
suddenly  moved  or  staggered  back  In  order 
to  get  out  of  the  way  of  the  wagon,  and 
threw  herself  against  the  passing  engine  or 
in  front  of  it  as  It  approached,  too  late  for 
any  effort  to  be  made  to  prevent  injuring  her. 
The  principal  contention  is  that  the  evidence 
Is  sot  sufficient  to  sustain  the  verdict,  but  it 
seems  clear  to  us  that  there  was  sufficient 
evidence  to  justify  a  submission  of  the  is- 
sues to  the  Jury.   The  evidence  was  sufficient 


to  warrant  a  findlntr  that  the  men  In  charge 
of  the  movlngr  engine  were  not  keeping  a 
proper  look  out,  and  gave  no  signals  by  bell 
or  whistle,  and  that  If  they  were  keeping  a 
look  oot,  they  discovered  the  presence  of 
Mrs.  Carmack  in  a  perilous  position  near  the 
track  and  could  have  taken  some  steps  to 
have  averted  the  Injury.  There  is  no  lookout 
statute  in  the  state  of  Texas  similar  to  the 
one  that  Is  In  force  in  this  state,  but  it  was 
a  question  for  the  determination  of  the  jury 
whether,  under  all  the  circumstances,  the 
servants  of  the  company  were  guilty  of  neg- 
ligence in  failing  to  discover  the  presence  of 
Mrs.  Carmack  In  a  position  of  periL  The 
track  ran  along  the  public  street  in  the 
city  of  Texarkana,  and  It  was  therefore  the 
dnty  of  the  railroad  company  to  exercise 
ordinary  care  to  avoid  injuring  pedestrians 
rightfully  occupying  the  street 

[3]  It  is  also  insisted  that  plaintiff  was 
guilty  of  contributory  negligence  which  pre- 
vents recovery.  It  seems,  too,  that  the  rule 
of  law  established  by  decisions  of  this  conrt 
making  It  negligence  per  se  for  a  traveler 
to  fail  to  look  and'  listen  for  approaching 
trains  when  near  to  or  about  to  cross  a 
track,  does  not  obtain  In  the  state  of  Texas; 
but  the  law  as  established  by  numerous  de- 
cisions of  courts  of  Texas  is  that  it  becomes 
a  question  of  fact  for  the  determination  of 
the  jury  whether  or  not  a  traveler,  under  the 
circumstances  of  a  case,  is  guilty  of  contrib- 
utory negligence  In  falling  to  look  or  listen. 

[4]  The  evidence  in  this  case,  putting  it 
in  the  strongest  light  favorable  to  the  plain- 
tiff, is  to  the  effect  that  she  was  standing 
close  to  the  track  and  was  absorbed  in 
watching  her  husband  handle  the  frightened 
team.  She  was  standing  In  the  middle  of 
the  public  highway,  and  had  the  right  to 
some  extent  to  assume  that  signals  of  the 
approach  of  trains  would  be  given,  and  there 
is  evidence  to  the  effect  that  no  signal  was 
given  at  all.  Our  conclusion  is  therefore 
that  there  is  sufficient  evidence  to  sustain 
the  verdict. 

[5]  The  only  other  assignment  of  error 
concerns  an  instruction  on  the  measure  of 
damages.  The  principal  objection  here  to 
the  instruction  is  that  It  erroneously  direct- 
ed a  consideration  of  the  questions  of  per- 
manent Injury  and  deformity  of  the  person 
of  the  plaintiff.  There  Is  evidence  which 
warrants  the  submission  of  both  of  those 
Issues  to  the  jury.  Plaintiff  sustained  a 
fracture  of  the  hip  Joint,  and  an  X-ray  ex- 
amination disclosed  the  fact  that  the  limb 
had  been  shortened  an  inch  and  a  half,  and 
the  physician  introduced  as  an  expert  gave 
it  as  his  opinion  that  the  injury  was  perma- 
nent Plaintiff  testified  herself  that  her  limb 
had  been  considerably  shortened  by  the  in- 
jury, and  that  she  had  to  limp  when  she 
walked,  and  that  she  suffered  considerable 
pain.  The  jury  assessed  damages  at  tbe| 
sum  of  $1,000  and  It  may  fairly  lie  assumed 
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tbat  that  did  not  Include  permanent  Injuriee. 
The  testimony  is  abundant  to  support  a  re- 
covery for  that  amount 
Judgment  affirmed. 


NBELT  et  al.  v.  WILMORB.     (No.  74.) 
(Supreme  Court  ot  ArkansaB.    June  19,  1916.) 

L  AppEAt  AWD  Ekeob  ®=3927(7)— DiBKomoN 

OF  Vebdict— Effbct. 
On  appeal  from  a  direction  of  the  verdict, 
the  evidence  must  be  viewed  in  the  light  most 
favorable   to  appellants. 

[FA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3748 ;   Dec.  Dig.  <S=927(7).l 

2.  Exceptions,  Bill  of  e=>22— Contents- 
Papers  Offebed  to  be  Pkoved. 

Where  offered  evidence  ie  excluded  as  not 
proving  a  proper  subject  of  counterclaim,  pa- 
pers whose  form  is  immaterial,  constituting 
pun  of  such  evidence,  need  not  be  copied  into 
tbe  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  $JS  12-16.  19.  ^;  Dec.  Dig. 
iS=»22.] 

3.  Pbincipal  and  Agent  $=984— Coupensa- 
TioN— Dbwjction  and  Fobfeitttbe. 

Whrae  an  agent  is  guilty  of  fraud,  dishon- 
esty, and  imfaithfulness  in  the  transaction  of 
his  agency,  such  conduct  is  a  bar  to  his  recov- 
ery of  compensation. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  221;   Dec.  Dig.  «s>84.] 

4.  Skt-OfT    AWD    0O1JNTBBCI.AIM    *=»29(1)    — 

SirBjECT-MATTEB—ToBiN— Damages  in  Con- 
tract AcnON — "COUNTEBCLAIM." 

In  action  by  agent  for  compensation,  loss 
alleged  to  have  been  sustained  by  the  princi- 
pal from  agent's  unfaithful  discharge  of  the 
contract  on  which  be  sues  is  a  proper  subject  of 
counterclaim  under  Kirbi^'s  Dig.  §  6099,  pro- 
viding that  a  "counterclaim"  must  be  a  cause 
of  action  arising  out  of  the  contract  or  trans- 
action set  forth  in  the  complaint  as  the  foun- 
dation of  plaintiff's  daim,  or  connected  with 
the  subject  of  the  action,  whether  such  acts 
are  considered  as  torts  or  breaches  of  contract 
duties. 

[Ed.  Note.— For  other  eases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  g  49;   Dec  Dig.  «=» 

For  other  definitions,'  see  Words  and  Phrases, 
First   and    Second    Series,    Counterclaim.] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; J.  M.  Jackson,  Judge. 

Action  by  William  WUmore  against  J.  O. 
Neely  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Reversed. 

S.  M.  Nedy,  of  Memphis,  Tenn.,  and  Bev- 
ens  ft  Mnndt,  of  Helena,  for  appellants. 
Fink  &  Dinning  and  Andrews  &  Burke,  all 
of  Helena,  for  appellee. 

SMITH,  J.  Appellee  sued  for  a  sum  of 
money  alleged  to  be  dne  him  as  wages  as 
plantation  manager  on  a  farm  owned  by 
appellants  for  the  years  1912,  1913,  and  1914 
under  an  express  contract  Appellants  filed 
a  counterclaim.  In  which  they  alleged  that 
uppellee  had  wrongfully  and  without  author- 
ity overpaid  one  R.  E).  Harrison  for  services 
ss  bookkeeper.    The  proof  was  that  appel- 


lants themselves  employed  Harrison,  who 
was  their  kinsman,  and  fixed  Ms  salary,  and 
appellee  testified  that  he  did  not  know  the 
amount  of  the  salary.  It  was  shown,  how- 
ever, that  the  salary  was  paid  with  drafts 
signed  by  appellee  payable  to  the  order  of 
Harrison  and  drawn  on  Sternberg,  Mallory 
&  Co.,  of  Memphis,  Tenn.,  and  cashed  at  a 
bank  at  Friars  Point,  Miss.,  pursuant  to  an 
arrangement  for  appellee  to  thus  procure 
money  for  plantation  uses.  Appellants  offer- 
ed evidence  In  support  of  their  counterclaim, 
whereupon  appellee's  counsel  objected  and 
stated  to  the  court: 

"Your  honor,  they  allege  that  Mr.  Wilmore 
has  been  negligent  in  his  duties  as  manager, 
and  they  are  setting  up  a  counterclaim  in  tort, 
as  a  counterclaim  in  a  suit  on  n  contract,  and 
it  is  my  idea  tbat  that  cannot  be  done.  They 
charge  that  he  was  guilty  of  negligence  in  the 
manogement  of  the  affairs,  and  that  is  a  tort, 
and  we  will  therefore  resist  any  testimony  go- 
ing to  the  jury  showing,  or  tending  to  show,  the 
character  of  any  claims  arising  out  of  a  tort 
committed  by  Mr.  Wilmore.  This  is  a  suit 
on  contract,  and  the  counterclaim,  if  considered 
in  this  case,  should  arise  out  of  the  contract 
sued  on  in  this  case,  and  they  come  into  court 
and  bring  suit  on  a  tort  an  action  for  a  tort 
and  attem|)t  to  set  same  up  as  a  counterclaim 
to  this  action  on  contract" 

The  court  adopted  this  view  and  excluded 
the  evidence,  whereupon  the  appellants  offer- 
ed to  prove  that; 

"Appellee  drew  drafts  sigued  by  himself,  pay- 
able to  the  order  of  R.  E.  Harrison^  on  the 
Sternberg,  Mallory  &  Co.,  at  various  times  and 
on  various  dates  as  alleged  in  tbe  answer  in 
this  case,  said  drafts  showing  on  their  face 
that  they  were  for  the  purpose  of  paying  the 
salary  of  R.  E.  Harrison,  and  that  by  reason 
of  said  overdrafts- drawn  by  this  plaintiff  R.  E. 
Harrison  overdrew  his  salary  account  in  the 
sum  of  $1,938,  and  offer  the  drafts  in  evi- 
dence. We  also  offer  to  introduce  in  evidence 
other  drafts  of  the  same  description  showing  the 
amount  of  $4,200  paid  to  Mr.  Harrison  for 
which  there  was  no  accounting.  We  offer  this 
evidence:  First,  for  the  purpose  of  showing 
that  the  plaintiff  was  unfaitiiful  in  the  discharge 
of  his  duties  connected  with  his  agency ;  and, 
second,  for  the  purpose  of  showing  that  by  rea- 
son of  such  conduct  on  the  part  of  the  plaintiff 
the  defendant  suffered  a  loss  in  tlie  figures  just 
named,  and  this  loss  grew  out  of  the  same  trans- 
action upon  which  this  suit  is  brought." 

Exceptions  were  duly  saved  to  the  action 
of  the  court  In  refusing  appellants  permis- 
sion to  make  this  proof.  Thereupon,  there 
being  no  dispute  as  to  the  amount  of  salary 
due  appellee,  the  court  directed  a  verdict  for 
that  amount,  and  this  appeal  questions  the 
correctness  of  that  action. 

Appellee  argues  that  the  action  of  the 
court  was  correct,  because  he  testified,  and 
there  was  no  contradiction  of  his  evidence, 
that  he  did  not  know  what  the  amount  of 
salary  dne  Harrison  was,  and  he  could  not, 
therefore,  have  known  whether  his  salary 
account  was  overdrawn,  and  that  appellants 
should  not  have  paid,  nor  permitted  to  be 
paid,  any  drafts  which  would  result  in  mak- 
ing the  account  overdrawn. 


«cs>For  otbar  cum  mb  same  topic  and  KBT-NUHBBR  In  all  Key-Numbered  DlgesU  and  Indexes 


[1]  A  verdict  having  been  directed  against  (  -.OOQIC 

ion  In  all  YfAV.'MiimhAVAH  nivAata  anA  In^MvAa  ^^ 


638 


187  SOUTH  WI3STE3RN  RBPOBTBR 


(Alt 


appellants,  we  mnst  view  tbe  evldeDce  In 
the  light  most  favorable  to  them,  and  mnst 
therefore  assume  that  appellee  exceeded  his 
authority  In  this  respect;  and  it  can  be  no 
answer  for  appellee  to  say  that  he  did  not 
know  the  amount  due.  Unless  he  had  this 
information,  he  should  not  hare  drawn  the 
drafts. 

[2]  Appellee  argues  that,  Inasmuch  as  the 
drafts  have  not  been  copied  into  the  bill  of 
exceptions,  the  judgment  must  be  afSrmed. 
But  we  cannot  agree  with  him  in  this  con- 
tention. The  form  of  the  drafts  is  immate- 
rial, and  no  question  was  made  on  that  ac- 
count They  merely  evidenced  the  extent  or 
amount  to  which  appellee  had  permitted  Har- 
rison to  overdraw  his  account,  and  the  court 
excluded  this  evidence  on  the  ground  that  it 
was  not  a  proper  subject  of  a  counterclaim, 
and  the  correctness  of  this  view  presents  the 
controlling  question  In  the  case. 

[8]  In  the  case  of  Doss  v.  Long  Prairie 
lievee  District,  96  Ark.  451,  132  S.  W.  443, 
a  suit  was  brought  hy  the  assignee  of  a 
certlflcate  of  Indebtedness  Issued  by  the  levee 
district,  which  answered  and  admitted  the 
execution  of  the  certificate,  but  alleged  that 
Its  agent  to  whom  it  was  Issued  had  been 
guilty  of  fraud  tn  the  transaction  of  his 
agency.    It  was  there  said: 

"The  rule  is  well  settled,  both  by  the  text- 
writers  and  the  adjudicated  cases,  that  where 
the  agent  is  guilty  of  fraud,  dishonesty,  or  un- 
faithfulness in  the  transaction  of  his  agency, 
such  conduct  is  a  bar  to  the  recovery  by  him 
of  wages  or  compensation.     (Citing  cases.)" 

[4]  In  that  case,  as  In  this,  the  point  was 
made  that  the  defendant  sought  to  set  <^  un- 
liquidated damages  flowing  from  a  tort  by 
way  of  counterclaim ;  but,  while  It  was  not 
expressly  decided,  the  opinion  shows  tbe 
view  of  the  conrt  to  have  been  that  such 
damages  were  the  subject  of  a  counterclaim. 

Our  statute  on  the  subject  of  counterclaim 
is  as  follows: 

"Sec  6099.  The  counterclaim  mentioned  In 
this  chapter  must  be  a  cause  of  action  in  favor 
of  the  defendants,  or  some  of  them,  against  the 
plaintiffs,  or  some  of  them,  arising  out  of  the 
contract  or  transaction  set  forth  in  the  com- 
plaint, as  the  foundation  of  the  plaintiffs  claim 
or  connected  with  tbe  subject  of  the  action." 

This  section  has  frequently  been  before 
the  court  for  construction,  and  one  of  the 
leading  cases  on  the  subject  Is  that  of  Dale 
V.  Hall,  64  Ark.  221,  41  S.  W.  761.  The  syl- 
labus In  that  case  Is  as  follows: 

"Counterclaim — Connection  with  Subject  of 
Action. — Where  a  tenant  in  common,  having 
control  of  the  renting  of  the  premises  held  in 
common,  is  sued  by  his  cotenant  for  his  share 
of  the  rents,  he  may  counterclaim  against  the 
cotenant  damages  sustained  by  him  hecause  tbe 
latter  wrongfully  induced  lessees  of  such  prem- 
ises to  leave  before  their  leases  expired,  and 
thereby  caused  him  to  lose  his  share  of  the 
rents  which  would  have  accrued  but  for  such 
interference." 

As  Illustrative  of  the  causes  of  action 
■which  may  be  set  up  In  a  counterclaim,  see. 


also,  Ramsey  v.  Capsbaw,  71  Ark.  406,  7S  S. 
W.  479 ;  Daniel  v.  Gordy,  84  Ark.  218,  105 
S.  W.  256 ;  Stevens  v.  Whalen,  95  Ark.  488, 
129  S.  W.  1081;  Smith  v.  Price,  102  Ark. 
367,  144  S.  W.  206 ;  Epstein  v.  Buckeye  Cot- 
ton Oil  Co.,  106  Ark.  247,  153  8.  W.  587; 
Brunson  v.  Teague,  186  S.  W.  7& 

Section  6099  of  Kirby's  Digest  (which  was 
section  6034  of  Mansfield's  Digest)  was  con- 
strued by  the  Court  of  Appeals  of  Indlaa 
Territory  In  the  case  of  Patterson  v.  Brad- 
ley, 4  Ind.  T.  124,  69  S.  W.  821 ;  the  syUabus 
of  that  case  being  as  follows: 

"1.  Under  Mansl  Dig.  I  6034  (Ind.  T.  Ann. 
St  1809,  i  3239),  providing  that  a  counter- 
claim must  be  a  cause  of  action  in  favor  of  the 
defendant  against  the  plaintiff  arising  out  of 
the  contract  or  transaction  set  forth  in  the 
complaint.  In  an  action  to  recover  for  thresbinj 
defendants  grain,  his  claim  against  plainti^ 
for  damages  for  negligently  setting  fire  to  and 
burning  other  grain  while  doing  such  threshing 
may  be  set  out  in  the  answer  as  a  counter 
claim." 

Appellants  allege  tbe  loss  they  sustained 
grew  out  of  appellee's  unfaithful  discharge 
of  the  contract  on  which  he  sues,  and,  wheth- 
er tbe  loss  thus  sustained  is  considered  as 
a  tort  or  as  a  breach  of  the  reciprocal  and 
implied  duties  under  tbe  contract  tbe  cause 
of  action  arises  out  of  transactions  bad  un- 
der the  contract  sued  on,  and  are  therefore 
the  proper  subject  of  counterclaim. 

It  follows,  therefore,  that  the  court  erro- 
neously excluded  this  evidence,  and  conse- 
quently erred  in  directing  a  verdict,  and  the 
judgment  of  the  court  below  must  therefore 
be  reversed. 


SOUTHERN  WOODMEN  ▼.  DAVIS. 

(No.  66.) 

(Supreme  Court  of  Arkansas.    June  19,  1916.) 

1.  INSURAWCK  €=>789(1)  —  Fbateknai.  Inscs- 

ANOE — PBOOF    of    DIBABILITT— FAI.8X    DIAG- 
NOSIS. 

Where  a  member  of  a  fraternal  insurance  so- 
ciety furnished  proof  of  disability  upon  blank 
forms  prescribed  by  the  home  office  of  the  socie- 
ty, which  proofs  tended  to  show  he  was  permi- 
nently  and  totally  disabled,  his  right  to  recover 
was  not  defeated  because  his  physician  errone- 
ously diagnosed  his  affliction  as  tuberculosis, 
while  the  disease  in  fact  was  interstitial  no- 
phritis,  the  cause  of  tbe  disability  being  merelf 
incidental,  and  the  fact  being  the  substantial 
matter. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  ${  1963,  1964;   Dec.  Dig.  <8=>7Si'ai.i 

2.  Appeal  and  Erbok  «=>8S2(12)  —  Ihbtbcc- 

TION— AOQUnESCENCE. 

The  act  of  defendant  in  requesting  an  in- 
struction substantially  -  the  same  as  one  siveL 
plaintiff  was  an  acquiescence  in  the  latter. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  8602;  Dec.  Kg.  c=> 
882(12).] 

3.  Insurance  «=>787— Fbatebnal  Disabiu- 
TT  Inbukanck— Occupation  op  Insttked. 

The  terms  of  a  fraternal  insurance  society's 
policy,  providing  for  payment  of  a  benefit  upon 
total  disability,  do  not  apply  solely  to  the  pat~ 
ticnlar  occupation  named  ia  the  member's  app'.i-  ,     t 
cation,  unless  tbe  language  thereof  is  sufficient    t  I P^ 
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to  constitute  the  statement  reKardinx  Us  oc- 
capation  a  warranty,  not  only  that  the  plaintiif 
is  engaged  In  Bnch  work,  but  will  continae  so  en- 
gaged. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1955,  1957-1959;  Dec.  Dig.  «=» 
787.] 

t  TaiAL  €=3343— Rkvibw— Vebdiot. 

Where  there  is  evidence  to  sustain  plaintitF's 
cause  of  action,  a  material  issue  must  be  treated 
u  settled  by  the  verdict  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  809-81;:;    Dec.  Dig.  <S=»343.] 

Appeal  from  Clrcalt  Ck>urt,  Grant  County; 
W.  H.  Evans,  Judge. 

Action  by  E.  Gamer  Davis  against  the 
Southern  Woodmen.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Judgment  af- 
firmed. 

N.  A.  McDanlel,  of  Benton,  for  appellant. 
Thos.  E.  Toler,  of  Sheridan,  and  W.  D. 
Brouse,  of  Benton,  for  appellee. 


McCUliliOCH,  C.  J.     The  plaintiff,  B.  G. 

Davis,  Instituted  this  action  against  the 
Southern  Woodmen,  a  fraternal  insurance 
society,  to  recover  on  a  benefit  certificate 
which  provides  for  the  payment  of  a  benefit 
hi  the  case  of  death  of  a  member  or  "guest," 
as  he  is  termed  in  the  contract,  and  also 
that: 

"On  satisfactory  proof  of  total  and  permanent 
disability  at  any  age,  this  guest  shall  receive  the 
value  of  this  covenant  at  the  time  of  such  disa- 
bility." 

The  amount  to  be  recovered  was,  tmder 
the' terms  of  the  contract,  graduated  accord- 
ing to  the  length  of  continuous  membership, 
and  in  this  instance  the  amount  to  be  recov- 
ered in  case  of  total  disability  was  the  sum 
of  $1,700.  On  trial  of  the  case  below,  the 
plaintiff  recovered  Judgment  for  the  sum 
named,  and  the  defendant  has  appealed  to 
this  court. 

The  evidence  shows  that  the  plaintiff  is  55 
years  of  age,  and  was  a  farmer  in  Grant 
county.  Ark.,  and  was  sometimes  engaged  In 
the  logging  business.  He  was  entirely  unedu- 
cated, being  tmable  to  read  or  write.  He  be- 
came ill,  and  subsequently  made  application 
to  the  society,  through  the  oflicers  of  the 
local  organization  of  which  be  was  a  member, 
for  the  payment  provided  in  case  of  total 
and  permanent  disability.  Blanks  were  sent 
from  the  home  office  at  Birmingham  for  proof 
of  loss,  and  those  blanks  were  filled  out  in 
due  form  and  forwarded  to  the  home  office. 
The  proof  tended  to  show  a  total  and  i)erma- 
nent  disability,  but  the  ailment  disclosed  in 
the  examination  of  the  physician  was  shown 
in  the  affidavit  of  the  physician  to  be  tuber- 
culosis. The  society  caused  an  examination 
to  be  made  by  another  physician,  who  failed 
to  find  any  indications  of  the  disease  named, 
and  refused  payment,  whereupon  this  suit 


was  commenced  to  recover  ll>e  amount.  The 
proof  adduced  by  the  plaintiff  tends  to  show 
not  a  case  of  tuberculosis,  but  of  Interstitial 
nephritis  or  Brlght's  disease.  The  evidence 
was  sufficient  to  establish  the  fact  that  the 
plaintiff  is  Incurably  afflicted  with  that  dis- 
ease, and  that  be  is  totally  and  permanently 
incapacitated  from  any  kind  of  manual  labor 
such  as  is  necessary  to  carry  pn  his  business 
of  farming  or  logging.  Plaintiff  introduced 
several  physicians,  who  examined  him  and 
testified  in  support  of  his  claim  of  total  dis- 
ability. The  evidence  does  not  show  that 
plaintiff  is  absolutely  helpless,  but  it  does 
show  that  he  is  unable  to  perform  any  man- 
ual labor  pertaining  to  the  duties  of  his  oc- 
cupation, or  of  any  other  occupation  as  for 
that  matter. 

[1]  The  first  and  principal  contention  of 
the  defendant  is,  on  this  appeal,  that  the 
plaintiff  was  not  entitled  to  recover  because 
be  did  not  furnish  satisfactory  proof  of  loss. 
The  contention  is  that  plaintifTs  case  must 
fail  because  be  sent  in  proof  of  disability  on 
account  of  tuberculosis,  and  that  he  subse- 
quently abandoned  that  and  undertook  to 
prove  that  he  was  suffering  from  another 
disease  which  caused  his  alleged  total  disa- 
bility. We  do  not  think  there  Is  any  merit 
in  defendant's  contention,  for  it  simply  comes 
down  to  the  point  whether  or  not  the  plain- 
tiff is  bound  by  the  diagnosis  of  the  physician 
as  to  the  cause  of  his  disability.  He  furnish- 
ed proof  upon  blank  forms  prescribed  by  the 
home  office  of  the  society,  and  those  proofs 
tended  to  show  that  be  was  permanently  and 
totally  disabled,  and  his  right  to  recover  is 
not  defeated  because  there  was  an  error 
made  by  the  physicians  in  the  diagnosis  of 
his  case.  The  point  sought  to  be  established 
by  the  proof  of  loss  furnished  was  that  he 
was  disabled,  and  the  cause  of  the  disability 
was  merely  an  incident,  and  if  there  was  an 
error  in  that  respect,  it  did  not  prevent  recov- 
ery of  the  amount  which  the  proof  in  the 
trial  of  the  case  shows  that  the  plaintiff  was 
entitled  to.  He  was  not,  in  other  words, 
limited  to  the  testimony  set  forth  in  the 
proof  of  loss  in  establishing  the  cause  of  bis 
disability.  Eminent  Household  of  Columbian 
Woodmen  v.  Hewitt,  184  S.  W.  52. 

Defendant's  erroneous  contention  mns 
through  the  instructions  which  were  asked 
concerning  the  proof  of  loss,  and  what  we 
have  said  disposes  of  the  assignments  of  er- 
ror in  that  regard. 

It  Is  further  contended  that  the  court  erred 
in  giving  plaintiff's  instruction  No.  3,  which 
reads  as  follows: 

"Ton  are  instructed  that  if  yon  find  from  a 
preponderance  of  the  evidence  that  the  plaintiff 
was  totally  and  permanently  disabled  at  the 
time  of  the  institution  of  this  suit,  he  is  entitled 
to  recover  in  this  action ;  and  if  he  was  unable 
to  do  any  substantial  portion  of  the  occupation 
or  occupations  which  he  had  been  accustomed  to 
following,  and  that  such  inability  is  permanent, 
then  he  was  totally  and  permanently 
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under  the  policy  npon  which  this  ioit  was  insti- 
tuted." 

[2]  The  court  gave,  at  the  request  of  the 
defendant,  an  instruction  which  we  think  is 
substantially  the  same  as  the  Instruction  just 
quoted,  and  we  scarcely  deem  it  necessary 
to  discuss  the  correctness  of  those  Instmo 
tlons,  for  the  reason  that  the  giving  of  sub- 
stantially the  same  instruction  at  defendant's 
request  was  an  acquiescence  in  the  one  given 
by  the  plaintiff.  There  seems  to  be  a  con- 
flict in  the  authorities  as  to  whether  or  not, 
under  a  policy  providing  for  payment  in  case 
of  total  disability  without  reference  to  any 
particular  occupation,  it  is  sufficient  merely 
to  show  disability  concerning  the  particular 
occupation  in  which  the  disabled  party  was 
then  engaged.  We  have  several  decisions  of 
this  court  which  throw  some  light  on  the 
question,  but  they  are  not  entirely  decisive 
of  the  particular  question  now  suggested. 
Maryland  Casualty  Co.  v.  Chew,  92  Ark.  276, 
122  S.  W.  C42;  Industrial  Mutual  Indemnity 
Co.  V.  Hawkins,  W  Ark.  417,  127  S.  W.  457, 
29  Ij.  B.  A.  (N.  S.)  635,  21  Ann.  Cas.  1029; 
Brotherhood  of  L.  P.  ft  B.  v.  Aday,  97  Ark. 
425.  134  S.  W.  928.  34  L.  R.  A.  (N.  S.)  126. 

[3]  Defendant  specifically  objected  to  the 
instruction  No.  3  on  the  ground  that  it  re- 
ferred to  the  occupations  which  the  plaintiff 
was  accustomed  to  engaging  in,  Instead  of 
"the  occupations  named  in  plaintiffs  appllca' 
tion."  Counsel  for  defendant  have  not  ab- 
stracted the  application,  if,  Indeed,  the  ap- 
plication appears  at  all  in  the  record,  but 
we  assume  from  the  argument  that  the  ap- 
plication stated  the  occupation  of  the  plain- 
tiff to  be  that  of  a  farmer.  We  do  not  think, 
however,  that  the  terms  of  the  policy  apply 
entirely  to  the  particular  occupation  named 
in  the  application,  unless  the  language  is 
sufficient  to  constitute  the  statement  as  a 
warranty,  not  only  that  the  plaintiff  is  en 
gaged  in  that  work,  but  will  continue  to  do 
so.  However,  there  is  nothing  in  the  instruc- 
tion which  excludes  the  Idea  that  it  covered 
the  occupation  mentioned  in  the  application, 
for  the  instruction  uses  a  broader  term  in 
referring  to  "occupation  or  occupations  which 
he  had  been  accustomed  to  following."  The 
proof,  if  sufficient  to  establish  a  total  and 
permanent  disability  at  all,  shows  that  plain- 
tiff was  disabled,  not  only  from  the  occupa- 
tion mentioned,  but  from  all  other  pursuits. 

[4]  The  evidence  adduced  in  the  case,  when 
considered  as  a  whole,  makes  It  very  doubt- 
ful whether  plaintiff  was  in  fact  permanently 
and  totally  disabled  within  the  meaning  of 
the  policy,  but  there  was  evidence  to  sustain 
the  plaintiff's  cause  of  action,  and  the  Issue 
must  be  treated  as  settled  by  the  verdict  of 
the  jury.  We  are  of  the  opinion  that  the 
case  was  submitted  to  the  jury  upon  correct 
instructions.  That  being  true,  it  foUows  that 
the  judgment  must  be  affirmed.  It  is  so 
ordered. 


MORGAN  CO.  et  al.  r.  BUBNA  VISTA  VE- 
NEER CO.  et  aL    (No.  41.) 

(Supreme  Court  of  Arkansas.     June  5,  1916.) 

1.  Fbaudulent  Convetanoes  <®=»15J)(2)— In- 
solvency OF  Gbantor  —  Knowi-edge  of 
Orantee. 

The  grantee  of  a  corporation  which  trans- 
ferred to  bim  every  vestige  of  its  property  was 
bound  to  know  that  the  transfer  rendered  tlie 
company  insolvent. 

[Ed.  Note.— FV)r  other  cases,  see  BVaudulcnt 
Conveyancea,  Cent.  Dig.  §$  507,  608;  Dec.  Dig. 
€=159(2).] 

2.  FBADDtTLENT  CONVETANCBS  «=»57(3)— CON- 
VEYANCE Tending  to  Deceive  Ckeditobs. 

A  corporation's  conveyance  of  its  property 
to  its  creditor  under  several  unrecorded  ugne- 
ments,  providing  that  if  the  property  sold  for 
more  than  the  indebtedness  mentioned  the  sur- 
plus should  be  returned  to  the  company's  presi- 
dent without  requiring  it  paid  upon  the  com- 
pany's other  indebtedness,  expressly  stipulating 
that  it  should  not  be  considered  as  a  mortgage, 
was  calculated  to  deceive  creditors  of  the  corpo- 
ration and  to  lead  them  to  l)elieve  that  no  part 
of  the  property  was  subject  to  their  demand,  and 
voidable,  since  the  right  to  redeem  is  an  inter- 
est of  value,  and  to  reserve  it  in  such  a  way  as 
leaves  it  altogether  in  confidence  between  the 
parties,  tends  to  delay,  hinder,  and  defraud  the 
latter. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  148;  Dec.  Dig.  €=> 
57(3).] 

3.  COBFOBATIONS  «s>544(l)  —  Insolvxnot  — 

Pbefebence — Statute. 
By  Kirby's  Dipt.  1 949,  insolvent  corporations 
cannot  prefer  their  creditors,  and  a  conveyance 
that  has  such  effect  is  fraudulent  and  void  as 
to  the  latter. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2167-2168;  Dec  Dig.  <S=>544(1).1 

Appeal  from  Prairie  Chancery  Court ;  Jno. 
M.  BlUott,  Chancellor. 

Suits  by  the  Morgan  Company  and  the  S. 
H.  Smith  Company  against  the  Buena  Vista 
Veneer  Company  and  Charles  W.  Elmes.  and 
by  Charles  W.  Elmes  against  Herman  Romun- 
der,  the  Buena  Vista  Veneer  Company,  the 
Morgan  Company,  the  S.  H.  Smith  Company, 
and  others.  From  a  decree  for  the  Baena 
Vista  Veneer  Company  and  Charles  W.  Klmes 
the  Morgan  Company  and  the  S.  H.  Smith 
Company  appeal.  Decree  reversed,  and  cause 
remanded,  with  directions  to  enter  a  decree 
in  favor  of  each  appellant 

Appellant  Morgan  Company  brought  suit 
on  June  30,  1914,  against  appellees  upon  a 
note  of  the  Buena  Vista  Veneer  Company, 
dated  January  5,  1914,  and  caused  an  attach- 
ment to  be  issued  against  certain  property 
transferred  by  said  company  to  Charles  W. 
Elmes,  which  transfers  were  alleged  to  l>e 
fraudulent  and  prayed  to  be  set  aside  as 
made  In  fraud  of  creditors.  On  September 
29, 1915,  the  S.  H.  Smith  (Company,  appellant, 
brought  suit  against  the  same  parties  for 
$66,600  due  on  account  by  the  Veneer  Com- 
pany, and  alleged  that  the  transfers  of  the 
property  from  the  Veneer  Company  to  Ellmea 
were  fraudulent,  and  caused  an  attachment 
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to  be  levied  upon  the  mill  site  of  tlie  Veneer 
Company  that  had  been  Included  In  said 
transfers  to  Elmes.  Afterwards  Charles  W. 
Elmes  brongbt  suit  against  Herman  Bomun- 
der,  who  was  president  of  the  Veneer  Com- 
pany, the  Bnena  Vista  Veneer  Company,  the 
appellant  companies,  and  sereral  others,  al- 
le^g  that  the  two  sets  of  transfers  of  prop- 
erty from  the  Veneer  Company  to  himself 
were  to  secnre  valid  debts  due  him,  and  con- 
stitnted  an  equitable  mortgage,  and  prayed 
a  foreclosnre  thereof.  He  answered  the 
complaints  of  appellants,  denying  the  allega- 
tions thereof,  and  filed  a  copy  of  his  com- 
plaint In  the  foreclosure  suit  as  a  cross- 
complaint,  in  each  of  their  suits.  Appellants 
answered,  denying  the  allegations  of  the  com- 
plaint In  the  foreclosure  suit,  which  were 
confessed  by  Bomiinder  and  the  Veneer  Com- 
pany, and  also  the  cross-complaints,  and  all 
the  suits  were  consolidated  and  heard  to- 
gether. The  Veneer  Company  on  the  2l8t 
day  of  March,  1914,  after  receiving  $2,500 
from  the  Morgan  Company  as  an  advance  for 
the  purchase  of  veneer  lumber  stock,  for 
which  the  Buena  Vista  Veneer  Company  ex- 
ecuted its  note,  a  deed,  and  bill  of  sale,  ab- 
solute in  terms,  of  Its  manufacturing  plant 
to  Charles  W.  Elmes,  appellee,  who  leased 
the  plant  back  to  the  company,  which  con- 
tinued to  operate  It  for  a  short  while,  and 
shipped  one  ear  of  veneer  upon  the  contract 
with  Morgan  &  Co.,  the  proceeds  of  which 
was  credited  on  tbei  note,  leaving  a  balance 
due  of  $2,002.54. 

Prior  to  the  2eth  day  of  May,  1»14,  the 
Veneer  Company  ceased  operating  the  manu- 
facturing plant,  and  on  that  day  executed 
a  supplementary  agreement,  contract,  and  bill 
of  sale,  by  which  It  conveyed  In  absolute 
terms  all  of  the  property  It  owned  not  trans- 
ferred In  the  March  bill  of  sale  to  said 
Charles  W.  KImes,  forfeited  and  surrendered 
its  lease,  and  all  the  stockholders  of  the 
Veneer  Company,  who  had  pre\iou8ly  In- 
dorsed, transferred,  and  delivered  to  said 
Charles  W.  E^mes  every  share  of  stock  of 
the  corporation  allowed  their  time  to  redeem 
to  lapse.  TTpon  the  first  Information  Morgan 
Company  bad  of  these  transfers,  It  diligently 
took  the  matter  up,  and  wrote  to  Mr.  Elmea 
that  It  bad  been  informed  by  a  commercial 
agency  of  his  purchase  of  the  Bnena  Vista 
plant  at  Des  Arc,  asked  a  confirmation  of  the 
report,  and  explained  Its  interest  In  the  mat- 
ter by  Informing  of  the  $2,600  advance  to 
and  due  from  the  company.  Elmes  replied 
to  this  letter  on  the  29tb  of  May  evasively, 
saying  he  did  not  buy  the  business,  and  was 
not  interested  In  the  manufacturing  part  of 
the  company,  and  not  In  a  position  to  give 
the  desired  information.  His  attorney,  E.  C. 
Ferguson,  on  June  2d,  answering  a  letter 
of  the  Morgan  Company  to  C.  V^.  Elmes, 
stated  it  was  referred  to  him,  calling  atten- 
tion to  tile  debt  of  $2,(K)0,  and  said  they  were 
not  responsible  In  any  tray  for  the  Veneer 
Company,  but  naturally  Interested  In  keeping 
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track  of  Its  doings.  He  also  mentioned  re- 
ceiving a  letter  from  Des  Arc,  Informing 
that  Morgan  Company  had  sent  an  order  to 
be  filled,  saying: 

"He  had  advised  them  that  the  shipper  of  the 
material  must  have  its  dealings  direct  with  you 
as  they  are  going  to  turn  the  order  over  to  an- 
other mill  to  fill,  and  be  wag  giving  the  informa- 
tion in  advance  that  the  shipment  would  not  be 
the  property  of  the  Buena  vista  Company,  nor 
credited  on  its  account" 

Appellant  also  wrote  to  the  Buena  Vista 
Veneer  Company  at  South  Bend,  Ind.,  to  Her- 
man Romunder,  the  president  of  the  com- 
pany, at  the  same  address,  and  received  from 
him  on  July  Ist  a  letter,  stating  he  had  re- 
ceived «n  his  return  from  an  extensive  trip 
their  letters  and  telegrams,  which  bad  not 
been  answered  because  be  was  out  of  town, 
and — ' 

"after  disposing  of  my  holdings  in  the  Buena 
Vista  Veneer  Company  to  Mr.  C.  W.  Elmes  of 
Chicago,  I  have  been  attending  to  other  busi- 
ness." "Regretted  that  the  condition  at  the 
plant,  which  he  bad  formerly  controlled,  had 
rec[nired  him  to  give  it  up  and  thought  that  the 
plant  would  be  operated  again  very  shortly  and 
be  able  to  take  care  of  all  the  business  that  came 
to  it" 

A  written  agreement  was  made  between 
Herman  Romunder  and  Charles  W.  Elmes  on 
the  21st  day  of  March,  1914,  reciting  an  in- 
debtedness from  Romunder  to  Elmes  "due 
and  owing  by  Romunder,"  and  that  be  de- 
sired to  procure  further  money  and  addi- 
tional advances  from  Elmes  to  induce  him 
to  perform  certain  conditions  set  out  and  to 
secure  the  payment  of  the  Indebtedness  of 
the  first  party,  RomuuUer,  and  expend  fur- 
ther money  in  his  behalf  and  provide  for 
the  payment  of  moneys  now  due  and  other 
moneys  to  be  advanced.  In  consideration  of 
$1  the  first  party,  Herman  Romunder,  agreed 
to  deed  761  acres  of  land  in  Woodruff  coun- 
ty and  160  In  Prairie,  and  that  the  corpora- 
tion, the  Veneer  Company,  would  execute  a 
deed  to  the  mill  site,  "and  for  the  further 
consideration  of  the  cancellation  of  the  fol- 
lowing Indebtedness  due  and  owing  by  Her- 
man Romunder  to  Elmes,  approximating  $21,- 
000  and  also  to  the  State  National  Bank  and 
others,  etc.,"  reciting  an  agreement  as  to  the 
payment  of  certain  other  debts,  and  that 
Elmes  was  to  furnish  the  money  to  pay  cer- 
tain creditors  in  order  that  Romunder  might 
be  released.  He  (Romunder)  agreed  to  pro- 
cure the  consent  of  the  Buena  Vista  Veneer 
Company  to  continue  its  liability  on  certain 
paper,  and  through  the  corporation  to  pay 
said  indebtedness  himself,  but  if  it  could 
not  be  done,  Elmes  was  to  pay  it;  to  pro- 
cure a  deed  from  the  company  to  Elmes  of 
the  mill  site  and  a  bill  of  sale  of  all  the  cor- 
porate assets,  except  the  manufactured  ve- 
neer, logs,  notes,  and  accounts  receivable  and 
a  transfer  of  the  insurance  policies.  He 
agreed — 

"as  an  inducement  to  the  execution  of  the  con- 
tract, that  the  moneys  obtained  from  said  Elmes, 
the  banks,  and  Dnley  were  used  by  and  for  the 
benefit  and  purchase  of  property  and  conduct  of' 
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business  of  the  company,  although  It  appears 
that  some  of  said  indebtedness  is  represented  by 
notes  executed  by  Herman  Romunder  individual- 
ly" ;  "that  the  notes  due  the  banks  and  Daley 
may  be  assigned  to  Elmes  without  recourse, 
Klines  to  protect  Romunder  from  any  liability 
of  payment  of  same,  it  being  the  intention  to 
continue  the  liability  of  the  Veneer  Company  on 
said  notes  in  order  to  evidence  the  liability  of 
said  company  for  the  moneys  received,  either 
by  the  corporation  or  said  Romander  at  the  time 
the  moneys  were  procared." 

He  was  also  to  procure  the  Indorsement  of 
bis  own  and  all  tbe  other  stockholderB'  stock 
in  the  Veneer  Company  and  transfer  and  de- 
liver same  to  Elmes  as  additional  security, 
and  if  the  contract  expired  by  limitation,  the 
stock  was  to  become  the  absolute  property 
of  Klmes  at  bis  election,  but  If  Romunder 
paid  the  $40,000  when  due,  the  stock  was 
to  be  surrendered  to  him.  Bjlmes  agreed  to 
surrender  to  the  first  party  a  note  due  June 
1,  1913,  for  $20,500  and  interest,  and  accept 
the  deeds  and  conveyances  in  payment  and 
satisfaction  of  the  $40,000  due  and  owing 
by  the  said  Herman  Romunder  and  the 
Bnena  Vista  Veneer  Company  to  him.  It 
was  also  stipulated : 

"It  is  mutually  agreed  between  the  parties 
that  this  agreement  shall  not  in  any  wise  be 
construed  as  a  mortgage." 

Elmes  agreed  that  it  the  debt  was  paid 
wltbln  the  year,  to  transfer  the  property  back 
to  Herman  Romunder  or  to  whomsoever  he 
may  direct,  and  U  payment  was  not  made 
within  the  year  from  date,  the  contract  was 
to  be  void,  and  Romnnder's  rights  canceled. 
It  was  mutually  agreed  that  Romunder  was 
to  lease  the  plant  In  his  name  or  in  the  name 
of  the  company  and  operate  it  for  one  year, 
but  if  It  was  closed  down  for  30  days,  be- 
ginning five  months  after  the  date  of  the 
instrument,  Elmes  was  to  take  possession  of 
the  plant  and  Romunder  released  all  claims 
under  the  contract.  The  agreement  was 
made  binding  upon  the  heirs  and  executors 
of  both  parties,  and  signed  by  "Herman  Ro- 
munder, President,"  and  by  Charles  W.  El- 
mes. Below  the  signatures  follows  the  In- 
dorsement : 

"For  one  dollar  and  other  valuable  considera- 
tions the  Buena  Vista  Veneer  Co.  hereby  con- 
sents to  become  a  party  to  the  agreement  and 
agrees  to  execute  deeds  and  other  papers  as  may 
be  necessary  to  make  the  same  effective. 

"[Signed]    Herman  Romunder,  President 
"Cnnnle  W.  Jones,  Secretary." 

This  Instrument  was  not  acknowledged. 
Romunder  and  wife  conveyed  the  lands  to 
Elmes,  and  the  Veneer  Company  conveyed  the 
mill  site  and  the  plant.  On  the  26th  day  of 
May,  another  agreement  was  entered  into  be- 
tween Herman  Romunder,  party  of  the  first 
part,  arid  Charles  W.  Elmes,  reciting  the  mak- 
ing of  the  agreement  of  the  21st  of  March, 
relating  to  the  cohveyance  of  the  property 
and  payment  of  the  debt,  and  privileges  of 
Romunder  In  regard  to  the  sale  of  the  mill 
site,  etc. — 

"and  for  the  purpose  of  creating  a  supplemental 
agreement  affecting  a  part  of  said  contract,  and 


except  .in  so  far  as  modified  hereby,  the  wiginal 
agreement  stands." 

One  dollar  and  other  considerations  are 
recited,  and  "it  is  agreed  that  the  plant  bas 
been  closed  down  more  than  30  days;"  that 
it  is  desirable  to  sell  said  plant  and  property 
at  the  earliest  possible  time,  and  Romander 
waived  his  right  under  the  agreement  of 
March  21st  in  this  regard,  and  agreed  to  as- 
sist in  converting  the  property  into  casli, 
waived  the  right  to  further  time,  and  gave 
the  second  party  the  right  to  sell  the  prop- 
erty at  any  time  before  September  21st,  for 
a  sum  not  less  than  $40,000,  "and  if  said  sale 
is  for  a  greater  sum,  the  surplus  shall  be 
refunded  to  Herman  Romunder,"  fixed  the 
date  for  the  sale  of  the  timber  lands  and 
continued : 

"But  it  is  specially  agreed  that  this  agreement 
and  the  agreement  of  March  21,  1914,  shall  not 
in  any  manner  be  construed  to  in  any  way 
create  a  trust  holding  of  said  property  by  said 
Elmes  or  to  in  any  way  restrict  hta  right  of 
giving  an  absolute  deed  thereto." 

This  agreement  was  signed  by  Romunder 
and  EUnes  and  by  the  Veneer  Company.  An- 
other contract  was  made  on  May  26tb  atwat 
advances  of  money  for  payment  of  certain 
debts  of  the  Veneer  Company,  from  whlcb 
were  excluded  the  account  of  Robt.  Romun- 
der, the  Morgan  Company,  and  others,  whidi 
recited  that  it  did  not  affect  the  agreement  of 
the  21st  of  March,  to  which  reference  was 
made.  On  the  same  day  the  Buena  Vista 
Veneer  Company  executed  a  bill  of  sale  to 
Charles  W.  Elmes  of  aU  of  Its  right,  tiUe. 
and  interest  in  all  Its  personal  property  not 
already  conveyed,  and  all  its  bills  and  ac- 
counts receivable,  and  all  property  of  every 
other  kind,  and  of  its  insurance  policies,  re- 
citing that  it  was  mutually  agreed  that  an  in- 
ventory was  to  be  made  and  attached  to  the 
bill  of  sale  and  become  a  part  of  it.  All  tlie 
money  in  the  bank,  all  checks  in  transit, 
and  all  the  indebtedness  due  said  company 
was  transferred  to  said  Elmes.  The  Morgan 
and  Smith  Companies,  appellants,  recovered 
Judgments  for  the  amount  of  their  claims 
against  the  Veneer  Company,  but  the  court 
decreed  the  conveyance  executed  to  Elmes  to 
be  an  equitable  mortgage,  end  not  made  tn 
fraud  of  creditors,  that  the  lien  of  same  was 
superior  to  any  claim  of  appellee  oomi>anies, 
and  ordered  the  property  sold  free  of  their 
claim,  from  which  decree  this  appeal  is 
prosecuted. 

Emmet  Vaughan,  of  Des  Arc,  tor  appel- 
lants. J.  G.,  O.  B.  A  Cooper  niweatt,  of  De 
Vall's  BiTiff,  for  appellees. 

KIBBT,  J.  (after  stating  the  tacta  as 
above).  The  undisputed  testimony  shows 
that  the  Veneer  Company  was  indebted  tot 
money  advanced  to  it  by  the  Morgan  Com- 
pany at  the  time  of  the  first  transfers;  that 
a  statemoit  of  its  business  made  to  Elmes 
showed  such  indebtedness,  which  statement 
did  not  show  an  indebtedness  of  the  company  ^  I  .^ 
to  him  for  $20,500,  later  claimed  to  be  tbOQ  LC 
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company's  debt  for  money  furnished  It,  the 
renewal  note  being  execnted  by  Hermaa 
Romunder  Indlvldnally  instead  of  for  the 
company.  The  company  was  Insolvent  at  the 
time  of  the  execution  of  the  first  and  all 
sabsequent  agreements  between  Romunder 
and  Klmes,  and  by  these  agreements  and 
conreyances  all  Its  property  of  every  kind 
was  transferred  to  appellee  EUnes,  to  secure 
tbe  payment,  It  Is  true,  of  said  sum  already 
claimed  to  have  been  advanced  to  tbe  com- 
pany, as  well  as  the  advances  thereafter 
made  In  accordance  with  the  agreements. 

[1]  If  appellee  EUnes  did  not  know  that 
the  company  was  insolvent  when  the  first 
agreement  and  transfer  was  made,  he  was 
bound  to  know  It  was  thereby  rendered  so, 
and  to  bave  known  It  when  the  later  con- 
tracts and  transfers,  stripping  It  of  every 
restlge  of  Its  property,  were  made,  all  of 
which  recited  that  they  were  but  supplemen- 
tal to  the  first  agreement  of  March  21st  refer- 
red to,  which  was  not,  nor  was  any  of  the 
other  agreements,  recorded.  This  first  agree- 
ment provided  that  If  the  property  sold  for 
more  than  the  Indebtedness  mentioned  there- 
in, the  surplus  should  be  returned  to  Romun- 
der, without  requiring  It  paid  upon  the  com- 
pany's other  indebtedness.  The  agreement 
also  expressly  stipulated  that  It  should  not 
be  considered  as  a  mortgage,  and  It  was  con- 
strued by  Elmes'  attorney  as  an  absolute 
conveyance  of  the  property. 

[2]  Taking  such  a  conveyance  _  In  accord- 
ance with  said  agreements  was'  calculated 
to  deceive  creditors  and  lead  them  to  be- 
lieve that  no  part  of  the  property  was  sub- 
ject' to  their  demand,  when  in  fact  such  was 
not  tbe  case.  "The  right  to  redeem  is  an 
Interest  of  value,  and  to  reserve  It  In  such 
a  way  as  leaves  it  altogether  In  confidence 
between  the  parties,  enabling  them  to  form 
a  trust  between  themselves,  and  at  their 
pleasure  to  deny  its  existence,  and  refuse 
its  execution  for  tbe  benefit  of  creditors, 
is  plainly  deceptive,  and  tends  to  delay,  bin- 
der, and  defraud  creditors."  3  Bump  oa 
Fraudulent  Conveyances,  p.  41;  Davis  v. 
Jones,  67  Ark.  122,  53  S.  W.  301;  Walte  on 
Fraudnlent  Conveyances,  §  272. 

The  parties  reiterated  In  the  last  agree- 
ment tliat  neither  of  the  agreements  should, 
in  any  manner,  be  construed  to  in  any  way 
create  a  trust  holding  of  said  property  by 
said  EHmes,  or  in  any  way  restrict  his  right 
of  giving  absolute  deeds  thereto,  while  the 
complaint  for  a  foreclosure  and  the  cross- 
complaint  allege  that  the  Instruments  were 
but  equitable  mortgages  for  the  security  of 
debts,  and  all  the  answers  of  tbe  parties 
thereto  admitted  that  such  was  the  case. 
Appellee  admits  that  it  requires  all  tbe  said 
agreements,  contracts,  bills  of  sale,  and  con- 


veyances to  constitute  what  it  now  dalms  to 
be  an  equitable  mortgage,'  contrary  to  the  ex- 
press terms  of  said  Instruments,  saying  in  bis 
brief: 

"The  first  mortga^  consists  of  a  deed  from 
Romunder  to  lands  m  Woodruff  county,  a  d«ed 
from  Romander  to  lands  in  Prairie  county,  a 
deed  from  the  company  to  the  mill  site,  17  acres, 
and  a  bill  of  sale  from  the  company  to  the  ma- 
chinery and  some  other  personal  property  and 
a  contract  signed  by  Elmes,  Romunder,  and  the 
company,  which  provides  that  Elmes  was  to  ad- 
vance to  the  company  certain  money,  which, 
with  a  note  of  Romunder  already  due  and'owing 
to  Elmes,  would  aggregate  in  all  $40,000,"  etc. 

"Tbe  second  mortgage,  consisting  of  a  bill  of 
sale  from  the  company  to  Elmes  to  all  of  its 
penonal  property  asd  a  contract  which  provided 
that  said  bill  of  sale  was  to  secure  Elmes  for 
certain  adyances  to  be  made  to  the  company  for 
the  purpose  of  paying  off  certain  specified  debts, 
*  *  *  was  not  an  agreement  of  EUmes  to  pay 
the  company's  debts  generally." 

Conceding  that  the  proof  is  sufficient  to 
sustain  the  chancellor's  finding  that  the  in- 
debtedness shown  by  tbe  Individual  note  of 
Herman  Romunder  for  the  payment  of  which 
the  property  was  conveyed  on  the  21st  of 
March  was  a  debt  of  the  corporation  for  the 
payment  of  which  its  property  was  liable.  It 
does  not  foUow  that  the  creditor,  in  order 
to  secure  his  own  debt,  could  advance  other 
money  to  be  used  by  the  corporation,  and 
for  the  payment  of  certain  of  Its  debts,  ex- 
cluding the  claim  of  appellant  creditor,  and 
thereafter  consume  all  the  property  of  the 
said  corporation  In  the  payment  of  his  said 
debt,  leaving  tbe  corporation  without  any  as- 
sets whatever  out  of  which  said  creditors 
could  make  their  debts. 

[3]  Insolvent  corporations  are  not  allowed 
to  prefer  their  creditors,  and  a  conveyance 
that  has  effect  to  do  so  is  fraudulent  and 
void  as  to  them.  Section  849,  Kirby's  Digest ; 
Dozier  v.  Arkadelphia  Cotton  Mills,  67  Ark. 
11,  53  S.  W.  403.  And  since  it  requires  all 
of  said  agreements,  contracts,  and  conveyanc- 
es, the  ones  first  made  as  well  as  the  last, 
and  all  must  be  considered  together  to  consti- 
tute the  mortgage  appellee  is  attempting  to 
foreclose,  and  were  tn  effect  but  one  transac- 
tion, effecting  the  purpose  and  Intention  of 
appellee  and  the  insolvent  Veneer  Company 
to  transfer  all  it6  assets  for  the  payment 
of  appellees'  debt  and  of  the  other  creditors 
preferred,  appellants,  whose  claims  were  at- 
tempted thereby  to  be  defeated,  were  In  time, 
in  the  filing  of  their  suits,  to  protect  them- 
selves against  said  fraudulent  transfers. 

The  court  erred  in  not  so  holding,  and  the 
decree  is  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  favor 
of  each  of  appellants  for  its  pro  rata  of  the 
fund  realized  from  the  sale  of  the  assets  of 
the  corporation  In  proportion  as  their  debts 
bear  relation  to  the  claim  of  Elmes  and  the 
proceeds  realized  therefrom.    It  i^  so  ordered. 
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HUFFMAN  et  aL  y.  FUDGE  et  aL    (No.  17.) 
{Supreme  Court  of  Arkansaa.     May  28,  191S.) 

1.  Specifio  Pebfobuance  €=394 — Contbacts 
Enfoiiceable  —  Contracts  Reiatino  to 
Real  Pbopebty. 

Where  defendants  contracted  to  sell  their 
equities  in  mortgaged  lands  to  a  bank  in  con- 
sideration of  the  release  of  the  bank's  judgment 
against  them  on  a  contract,  a  deed  of  the  prop- 
erty reciting  a  prior  mortgage  and  that  the 
bank  aa  a  part  of  the  consideration  assumed 
payment  of  the  mortgage  not  being  a  compliance 
with  their  contract,  by  refusing  to  execute  a 
deed  in  any  other  form  they  broke  the  contract 
and  are  not  in  a  position  to  seek  specific  per- 
formance. 

[Ed.  Note.— For  other  casee,  see  Specific  Per- 
formance, Cent.  Dig.  H  249-256;  Dec.  Dig. 
«=>94.] 

2.  MOBTOAGEB  «=>278— LlABUJTT  OP  MOBT- 
OAGOR  ON  TKANSFEB. 

Where  a  bank  purchased  the  equities  in  a 
portion  of  mortgaged  lands  in  consideration  of 
release  of  its  judgment  apainst  the  grantors, 
the  mortgage  was  not  extinguished,  and  upon 
purchase  of  the  mortgage  the  bank  had  the  legal 
right  to  treat  the  mortgage  lien  as  superior  to 
its  own  equities  and  enforce  it  against  all  of 
the  mortgaged  lands,  since  the  purchase  of  an 
equity  of  redemption  or  of  land  subject  to  a 
prior  mortgage  does  not  imply  a  promise  by  the 
grantee  or  any  obligation  of  either  of  the  par^ 
ties  inter  se  to  pay  the  mortgage  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  729-736;   Dec.  Dig.  «=278.] 

Appeal  from  Wtilte  Cbancety  Court;  Jno. 
E.  Martiueau,  Chaucellor. 

Action  by  Cliarles  S.  Huffman  and  others 
agalust  John  T.  Fudge  and  another,  in  which 
the  defendants  filed  a  cross-complaint.  From 
a  decree  for  defendants  on  the  cross-com- 
plaint, plaintiffs  appeaL  Reversed  and  re- 
manded, with  directions. 

Brundldge  &  Neelly,  of  Searcy,  for  appel- 
lants. Eugene  Cypert  and  John  B.  Miller, 
both  of  Searcy,  for  appellees. 

Mcculloch,  C.  J.  This  is  an  action  In- 
stituted In  the  chancery  court  of  White  coun- 
ty by  appellant  G.  S.  Huffman  against  the 
appellees,  J.  T.  Fudge  and  W.  H.  Thomas,  to 
foreclose  a  mortgage  executed  by  appellees  to 
Frank  D.  Thomas,  of  Camp  Point,  111.,  on 
certain  real  estate  in  White  county  to  secure 
the  payment  of  a  note  f oi*  the  sum  of  $4,000, 
with  interest,  dated  February  15,  1900,  and 
due  and  payable  on  February  14,  1914,  which 
said  note  and  mortgage  bad  been  assigned 
by  Frank  D.  Thomas  to  appellant  Appellees 
answered,  denying  the  allegation  that  Huff- 
man was  the  owner  of  the  mortgage  by  as- 
signment from  Frank  D.  Thomas  or  other- 
wise, but  alleged  that,  on  the  contrary,  the 
mortgage  had  been  paid  by  the  Columbus 
State  Bank  of  Columbus,  Kan.,  pursuant  to 
an  agreement  with  appellees  to  assume  the 
obligation.  Appellees  filed  a  cross-co'mplalnt, 
as  well  as  an  answer,  in  which  they  alleged 
that  they  were  Indebted  on  contract  to  the 
Columbus  State  Bank  In  the  sum  of  $3,000, 
for    which    Judgment    had    been    rendered 


against  them  in  favor  of  said  bank  by  the 
circuit  court  of  White  county,  and  that  the 
bank  had  entered  into  an  agreement  with 
them  to  accept  in  full  satisfaction  of  said 
Judgment  a  conveyance  of  a  portion  of  the 
lands  conveyed  by  said  mortgage,  and  agreed 
further,  In  consideration  of  said  conveyance, 
to  assume  and  pay  off  said  mortgage  debt 
They  alleged  further,  in  the  cross-complaint, 
that  they  bad  offered  to  comply  with  snid 
agreement,  but  that  the  bank  had  refused  to 
perform  the  same,  and  that  the  bank  had 
procured  an  assignment  of  the  mortgage  to 
Huffman  to  hold  for  the  benefit  of  the  bank, 
and  that  the  bank  was  really  the  owner  of 
the  mortgage.  The  prayer  of  the  cross-com- 
plaint was  that  the  Columbus  State  Bank  be 
made  a  party  to  the  suit,  that  appellant 
Huffman  be  declared  a  trustee  holding  the 
note  and  deed  of  trust  for  the  use  of  the 
bank,  and  that  the  note  and  deed  of  trust  be 
canceled  and  treated  as  satisfied  on  account 
of  said  agreement  of  the  bank  to  assume  the 
payment  thereof.  The  Columbus  State  Bank 
was  made  defendant  to  the  cross-complaint 
and  entered  its  appearance,  and  on  final  hear- 
ing of  the  cause  the  court  entered  a  decree 
in  accordance  with  the  prayer  of  the  cross- 
complaint,  and  an  appeal  has  been  duly  pros- 
ecuted to  this  coittt. 

The  property  in  controversy  comprises  300 
acres  of  land  near  the  d^  of  Searcy,  and 
several  small  lots  Inside  of  the  city  limits. 
Fifteen  acres  of  the  land  constitutes  the 
homestead*  of  appellees.  The  alleged  agree- 
ment set  forth  in  the  cross-complaint  Is  evi- 
denced by  correspondence,  beginning  with  a 
letter  from  appellee  Thomas  to  appellant 
Huffman,  dated  April  27,  1914,  proposing  to 
"deed  to  the  bank  our  equity  In  285  aero? 
for  their  Judgment"  The  letter  proceeds 
with  a  statement  that: 

"Our  equity  is  worth  at  least  $2,000.00  more 
than  your  Judgment,  but  we  arc  not  in  position 
to  hold  so  as  to  realize  the  real  value  of  the 
land." 

The  letter  contains  the  further  statement 
that: 

"The  mortgage  Is  now  due  and  something  mnst 
be  done  or  t£ey  will  foreclose,  and  in  case  the; 
do,  the  only  way  we  would  ever  pay  our  <A- 
ligation  with  the  bank  would  be  as  we  have 
suggested." 

The  bank  replied  to  the  letter,  under  date 
of  May  12,  1914,  as  follows: 

"Replying  to  your  letter  of  recent  date  where- 
in you  propose  to  deed  to  the  Columbus  State 
Bank  your  equity  in  285  acres  of  land  near  to 
the  city  of  Searcy.  Arkansas,  in  consideration 
of  the  release  of  the  judgment  the  Columbus 
State  Bank  holds  against  you,  I  will  sny  that 
we  accept  your  proposition,  and  ask  that  you 
execute  deed  for  same  and  forward  to  the  Cher- 
okee County  State  Bank,  for  examination,  and 
if  satisfactory  we  will  forward  release  of  our 
judgment  against  you." 

Huffman  was  a  stockholder  and  director 
in  the  Columbus  State  Bank,  and  had  been 
its  president,  but  was  not  president  at  the 
time  this  transaction  occurred,  having  been 
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succeeded  bg  W.  S.  Norton.  Appellees  exe- 
cuted a  deed  conTeylng  tbe  land  to  tb^  Co- 
lumbus State  Bank,  reciting  In  tbe  face  of 
the  deed  the  prior  mortgage  executed  to 
Frank  D.  Thomas,  and  also  containing  a  re- 
cital that  the  Columbus  State  Bank,  as  a 
part  of  tbe  consideration,  assumed  the 'pay- 
ment of  the  mortgage.  This  deed  was  for- 
warded to  the  Cherokee  County  State  Bank 
for  delivery  to  the  Columbus  State  Bank; 
but  tbe  latter  refused  to  accept  the  deed  be- 
cause of  tbe  recital  tliereln  concerning  the 
assumption  of  the  mortgage  debt  by  tbe  gran- 
tees, and  for  other  reasons  unnecessary  to 
mention  In  this  connection. 

On  May  18,  1914,  tbe  Columbus  State  Bank 
forwarded  to  Frank  D.  Thomas  the  amount 
of  the  note,  with  accumulated  Interest,  ag- 
gregating, principal  and  interest,  tbe  sum  of 
$S,069.55,  and  directed  that  the  note  and 
mortgage  be  transferred  to  Huffman,  and 
Thomas  accepted  the  money  and  executed  a 
written  assignment  transferring  the  mort- 
gage and  note  to  Huffman.  Tbe  letter  from 
the  bank  to  Thomas  showed  that  the  trans- 
action was  to  be  for  tbe  benefit  of  the  bank, 
and  that  the  assignment  was  to  be  to  Huff- 
man merely  for  the  accommodation  of  the 
bank,  for  the  reason  that  under  tbe  laws  of 
Ransas  the  bank  was  restricted  in  its  hold- 
ings of  real  estate.  The  letter  further  con- 
tains the  statement  that: 

"We  have  accepted  the  proposition  made  by 
Messrs.  Fudge  &  Thomas,  whereby  we  become 
tile  owners  of  the  fee  in  this  real  estate." 

Mr.  Norton,  the  president  of  the  Columbus 
State  Bank,  subsequently  visited  Searcy  and 
had  some  conference  with  appellees,  but  It 
does  not  appear  that  there  was  any  addition- 
al agreement  made  different  than  that  ex- 
pressed In  the  correspondence. 

[1,  2]  It  will  be  noted  from  the  correspond- 
ence set  forth  above  that  the  proposition 
made  by  appellees  was  to  sell  to  Huffman 
their  "equity  in  286  acres,"  and  the  accept- 
ance by  the  bank  was  couched  in  the  same 
language.  The  contract  thus  established  by 
the  correspondence  contained  no  obligation  on 
the  part  of  appellant  or  tbe  bank  to  assnme 
the  payment  of  the  mortgage  debt;  there- 
fore the  bank  was  Justified  In  refusing  to  ac- 
cept tbe  offered  conveyance  reciting  an  as- 
sumption on  tbe  part  of  the  bank  of  the 
mortgage  debt.  The  conveyance  was  not  in 
accordance  with  the  terms  of  the  contract, 
and  appellees  did  not  comply  with  their  con- 
tract In  tendering  this  deed,  and,  on  tbe 
contrary,  broke  the  contract  by  refusing  to 
execute  a  deed  in  any  other  form.  For  that 
reason.  If  for  no  other,  they  are  not  In  an 
attitude  to  seek  spedflc  performance  of  the 
contract.  But  in  addition  to  that,  under  the 
terms  of  tbe  eontract,  neither  Huffman  nor 
tbe  Columbus  State  Bank  agreed  to  assume 
the  payment  of  tbe  mortgage  debt  and  can- 
not be  compelled  to  do  so.  Some  of  the  au- 
thorities seem  to  make  a  dlstinctloa  between 
tbe  iHirchase  of  real  estate  "subject  to"  a 


prior  mortgage  and  the  purchase  of  tbe  equi- 
ty therein ;  a  few  of  the  courts  holding  that 
a  purchase  subject  to  a  prior  mortgage  tm- 
pHes  the  obligation  to  pay  it,  while  tbe  mere 
purchase  of  an  equity  does  not  amount  to 
an  obligation  to  pay.  Other  courts  bold  that 
there  is  no  distinction  between  the  two,  and 
that  the  purchase  subject  to  a  mortgage  is 
equivalent  merely  to  a  purchase  of  tbe  equi- 
ty. Sucb  is  tbe  express  holding  of  tbe  Mas- 
sachusetts court  In  the  case  of  Fiske  v.  Tol- 
man,  124  Mass.  254,  26  Am.  Rep.  659,  where 
it  Is  said: 

"It  is  settled  in  this  commonwealth  that, 
where  land  Is  conveyed  in  terms  subject  to  a 
mortgage,  the  grantee  does  not  undertake,  or  l)e- 
come  bound  by  the  mere  acceptance  of  the  deed, 
to  pay  tbe  mortcage  dtbt.  In  the  absence  of 
other  evidence,  tae  deed  shows  that  he  merely 
purchased  the  equity  of  redemption." 

That  case  was  cited  with  approval  by  this 
court  In  Patton  v.  Adklns,  42  Ark.  197,  where 
it  was  held  that: 

"The  acceptance  of  a  deed  subject  to  a 
specified  mortgage  does  not  imply  a' promise  by 
tne  grantee  to  pay  the  mortgage  debt." 

That  doctrine  has  been  adhered  to  by  tliis 
court  in  later  cases.  J.  H.  Maglll  Lamtier 
Co.  V.  Lane- White  Lumber  Co.,  90  Ark.  426, 
119  S.  W.  822;  Mott  v.  American  Trust  Co., 
186  S.  W.  681. 

Willie  the  authorities  are  not  altogether  in 
harmony  on  this  subject,  our  position  on  tbe 
question  seems  to  be  in  accord  with  the 
weight  of  authority.  "If  the  purchaser  buys 
a  mere  equity  of  redemption,"  says  Mr. 
Jones,  in  his  work  on  Mortgages  (volume  2, 
i  738),  "he  is  not  t)ersonally  liable  for  the 
mortgage  debt;  or  liable  either  legally  or 
equitably  to  indemnify  his  grantor  against 
the  mortgage.  He  may  give  up  the  property 
at  any  time  in  satisfaction  of  the  lien." 
Now,  according  to  this  doctrine,  the  mere 
purchase  of  the  equity  Imposes  no  obligation 
upon  either  of  the  parties  inter  se  to  pay  the 
mortgage  debt,  but  constitutes  merely  a  rec- 
ognition that  the  debt  is  a  lien  on  the  land 
and  that  neither  party  is  to  look  to  tbe  oth- 
er for  indemnity.  It  necessarily  follows 
that,  under  those  circumstances,  the  grantee, 
having  no  obligation  to  pay  the  debt,  is  at 
liberty  to  deal  with  it  as  he  pleases,  and  has 
a  legal  right  to  treat  the  lien  as  superior  to 
bis  own  equities  and  to  purchase  the  mort- 
gage debt  and  enforce  the  lien  against  jthe 
land. 

According  to  the  undisputed  evidence  in 
this  case,  tbe  contract  of  Columbus  State 
Bank  was  merely  to  purchase  the  equity  in  a 
certain  portion  of  the  mortgaged  lands  in 
consideration  of  a  release  of  its  judgment 
against  the  appellees,  and,  if  that  contract 
had  been  consummated,  it  would  not  have 
constituted  an  extinguishment  of  tbe  mort- 
gage, nor  would  It  have  prevented  ai^)ellant 
from  purchasing  tbe  mortgage  and  enforc- 
ing the  lien  thereof  against  all  of  the  lands 
described  in  tbe  mortgage.  r^^^;^ 

The  chancellor  was  therefore  in  error 
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sustaining  the  prayer  of  the  cross-complaint, 
and  the  decree  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  cross- 
complaint  and  enter  a  decree  foreclosing  the 
mortgage  in  accordance  with  the  prayer  of 
appellant's  complaint 


SIMMON'S  V.  STATE.    (No.  88.) 
(Supreme  Court  of  Arkansas.    June  26,  1916.) 

1.  Rape  €=»52(1)— EJvidknob— Sujtiobnot. 

In  a  prosecution  for  carnally  knowing  a  fe- 
male person  under  the  age  of  16  years,  evi- 
dence held  sufficient  to  warrant  a  verdict  of 
guilty. 

VEH.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  fi  71,  72,  76;   Dec.  Dig.  «s»»2(l>.] 

2.  Cbxicinai,   Law    <8=»1169(2)—Appeai/— Re- 
view—Vbbdict. 

Where  the  verdict  is  warranted  by  the  evi- 
dence, the  court  is  not  at  liberty  to  disturb  it  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  3076;  Dec.  Dig.  «8=>1159(2).] 

3.  Cbiicinai.   Law   €=»1120(3)— Appeal   and 
Ebbob. 

Where  error  is  assigned  ii^  the  refusal  of 
the  trial  court  to  hear  the  testimony  of  a  wit- 
ness, the  record  must  disclose  the  substance  of 
the  offered  testimony,  so  that  it  may  be  deter- 
mined whether  or  not  its  rejection  was  preju- 
dicial. 

lEA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2931,  2932 ;  Dec.  Dig.  «s> 
1120(8).] 

4.  (Tbiiunai.  Law  «=»670— Tbiai/— Offeb  of 
Pboof. 

In  a  prosecution  for  carnally  knowing-  a  fe- 
male under  the  a^e  of  16  years,  where  an  ob- 
jection was  sustained  to  a  question,  asked  a 
witness,  if  prosecuting  witness  had  not  stated 
to  her  that  she  loved  some  man,-  statement  of 
defendant's  counsel  that  he  thought  it  was  a  ma- 
terial question,  because  the  prosecuting  wit- 
ness might  have  a  lover  and  try  to  shield  him, 
was  not  a  sufficient  statement  to  the  court  of 
what  the  answer  of  the  witness  would  have 
been. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  767,  1693-1596;  Dec.  Dig. 
<e=>670.] 

5.  Witnesses  iS=>352— Cbedibilitt. 

In  a  prosecution  for  carnally  knowing  a  fe- 
male under  the  age  of  16  years,  statement  by  a 
witness  that  prosecuting  witness  bad  told  her 
that  she  loved  some  man  would  have  been  of  a 
matter  of  such  general  charncter  that  it  would 
not  have  affected  the  credibility  of  prosecutrix 
as  a  witness. 

[Bd.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  |  1152 ;   Dec.  Dig.  «=3352.] 

6.  CBnaNAL  Law  «s»786(3)  —  Tbiai.  —  In- 

SIBDCTIONS. 

In  a  prosecution  for  carnally  knowing  a  fe- 
male person  under  the  age  of  16  years,  an  in- 
struction, on  the  accused's  credibility  as  a  wit- 
ness, that  the  jury  might  consider  that  a  con- 
viction would  mean  incarceration  in  the  peni- 
tentiary to  accused,  although  argumentative, 
was  not  error,  since  the  accused  is  already 
singled  out  b^  the  indictment,  and  the  court 
must  necessarily  tell  the  jury  what  the  punish- 
ment was,  if  they  should  find  accused  guilty. 

[£>d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S{  1787,  1960,  1984;  Dec.  Dig. 
«=»786(3).] 


Appeal  from  Circuit  (3ourt  Wke  Ciomity; 
Jeff.  T.  Cowling,  Judge. 

Columbus  Simmons  was  convicted  of  car- 
nally knowing  a  female  i)erson  under  the  age 
of  16  years,  and  he  appeals.    Affirmed. 

W.  S.  CoUentE,  of  Marfreesboro,  for  ap- 
pellant Wallace  Davis,  Atty.  Gen.,  and 
Hamilton  Moses,  Asst  Atty.  Gen.,  for  tbe 
State. 

HART,  J.  Colnmbus  Simmons  was  Indict- 
ed under  section  2008  of  Klrby's  Digest  for 
carnally  knowing  a  female  person  nnder  tbe 
age  of  16  years.  It  was  shown  that  tbe 
prpsecutlng  witness  was  a  female  under  the 
age  of  16  years  at  the  time  she  testified 
that  the  crime  was  committed.  She  testified 
that  the  defendant  had  sexual  intercourw 
with  her  on  the  night  of  November  22,  19X5, 
In  Pike  county.  Ark.  She  was  unmarried  at 
the  time,  and  said  that  a  child  was  bom  un- 
to her  as  the  result  of  such  Intercourse. 
Several  other  witnesses  testified  that  the  de- 
fendant admitted  to  them  that  he  had  had 
intercourse  with  a  young  girl  on  the  night 
testified  to  by  her.  The  defendant  testified 
In  his  own  behalf,  and  in  positive  terms  de- 
nied bis  guUt  Other  circumstances  were 
introduced  tending  to  corroborate  bis  testi- 
mony. The  Jury  returned  a  verdict  of  guilty, 
and  from  tbe  Judgment  of  conviction,  tbe 
defendant  has  appealed. 

[1,2]  Tbe  principal  witnesses  In  tbe  case 
were  tbe  prosecuting  witness  and  tbe  de- 
fendant himself.  Other  evidence  was  intro- 
duced tending  to  corroborate  the  testimony 
of  tbe  principal  witness  on  each  side.  Tbe 
jury  by  its  verdict  has  said  that  it  believed 
the  testimony  of  the  witnesses  for  tbe  state. 
The  verdict  was  warranted  by  the  evidence, 
and  we  are  not  at  liberty  to  disturb  it  oq 
appeaL 

[S,  4]  Counsel  for  the  defendant  assigns  as 
error  tbe  action  of  the  court  in  refusing  to 
admit  certain  testimony.  A  young  compan- 
ion of  tbe  prosecuting  witness  was  asked  If, 
about  the  time  the  crime  is  cbarged  to  have 
been  committed,  she  did  not  have  a  conversa- 
tion with  tbe  prosecuting  witness  with  re- 
gard to  a  lover.  She  first  stated  she  did  not 
understand  tbe  question,  and  tbe  prosecuting 
attorney  also  objected  to  it  Tbe  court  per- 
mitted tbe  question  to  be  repeated  to  her,  and 
she  answered,  "No."  Again  she  was  asked  if 
tbe  prosecuting  witness  had  not  stated  that 
she  loved  some  man.  The  court  sostained  an 
objection  of  tbe  prosecuting  attorney  to  tliis 
question,  and  the  witness  was  not  permitted 
to  answer  it 

Where  error  is  assigned  in  tbe  refusal  of 
the  trial  court  to  bear  testimony  of  a  wit- 
ness, the  record  must  disclose  tbe  snbstanoe 
of  the  offered  testimony,  so  that  it  may  be 
determined  whether  or  not  its  rejection  was 
prejudicial.    Latonrette  v.  State,  91  Ark.  66, 
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120  S.  W.  417;  Jonea  t.  State.  101  Ark.  439, 
142  S.  W.  83&  In  arglng  that  tbe  question 
was  a  proper  one  to  ask  the  witness,  counsel 
for  the  defendant  stated  to  the  court  that  he 
thought  It  was  a  material  question  because 
the  prosecuting  witness  might  have  a  lover 
and  try  to  shield  him.  This  falls  short  of 
stating  to  the  court  what  the  answer  of  the 
witness  would  have  been.  So  far  as  the  rec- 
ord discloses,  the  witness  might  have  an- 
swered "No."  She  probably  would  have  so 
answered,  because  she  had  already  answered 
"No"  to  a  question  as  to  whether  or  not  she 
had  had  a  conversation  with  the  prosecuting 
witness  with  regard  to  a  lover. 

[S]  Moreover,  U  the  witness  bad  answered 
"Yes,"  the  question  and  answer  would  have 
been  of  a  matter  of  such  general  character 
that  It  would  not  even  have  shed  any  light 
on  the  credibility  of  the  prosecutrix  as  a 
witness.  Peters  v.  State,  103  Ark.  123,  146 
S.  W.  491. 

[I]  It  is  next  insisted  that  the  court  erred 
in  an  Instruction  as  to  the  accused's  credibil- 
ity as  a  witness.  It  is  unnecessary  to  set 
out  this  instruction.  The  court  first  instruct- 
ed the  Jury  as  to  the  credibility  and  weight 
to  be  given  to  the  testimony  of  the  witnesses 
generally,  and  then  Instructed  the  jury  as  to 
the  credibility  to  be  given  to  the  testimony 
of  the  defendant  in  substantially  the  same 
language  as  the  instruction  on  that  subject 
in  Jones  v.  State,  61  Ark.  88,  32  S.  W.  81. 
See,  also,  Hamilton  v.  State,  62  Ark.  643,  36 
S.  W.  1054;  Weatherford  v.  State,  78  Ark. 
36,  93  S.  W.  61.  The  particular  language  ob- 
jected to  in  the  Instruction  is  that  the  court 
told  the  Jury  that  they  might  consider,  among 
other  things,  the  fact  that  a  conviction  in 
the  case  would  mean  incarceration  in  the 
penitentiary  to  the  defendant.  They  claim 
that  this  Is  open  to  the  objection  of  singling 
out  the  defendant,  and  also  singling  out  facts 
to  be  called  to  the  attention  of  the  Jury.  As 
said  In  Hamilton  t.  State,  supra,  a  defendant 
on  trial  Is  already  singled  out  by  the  indict- 
ment, and  the  fact  that  he  is  on  trial  and 
directly  interested  in  the  result  Moreover, 
the  court  In  Its  instructions  would  necessarily 
tell  the  Jury  what  the  punishment  was  if 
they  should  find  the  defendant  guilty. 
Hence  the  Jury  was  bound  to  know  that  a 
verdict  of  guilty  would  mean  confinement  in 
the  penitentiary  to  the  defendant.  While  we 
do  not  think  the  clause  in  question  in  the 
instruction  is  erroneous,  we  think  that  the 
giving  of  the  Instruction  In  the  language  of 
that  given  on  the  subject  ta  Jooes  v.  State, 
61  Ark.  88,  32  S.  W.  81,  was  sufficient  to 
call  the  attention  of  the  Jury  to  the  manner 
in  which  the  defendant  would  be  affected  by 
a  verdict  of  gnilty,  and  the  court  might  have 
well  left  out  (te  damn  objected  to  as  tend- 
ing to  be  argumentative. 

We  find  no  prejadta<lal  error-  In  the  record, 
and  the  Judgment  will  be  aflBrmed. 


HAMPTON  STAVB  CO.  T.  BJiLIOTT. 

(No.  90.) 

(Supreme  Court  of  Arkansas.    June  26,  1916.) 

1.  LoQS  ANn  LoGQiNO  €=32— ResebVation  in 
Deed  of  Lard — Time  fob  Removal. 

Beservadon  in  a  deed  of  lands  of  standing 
timber,  with  right  of  way  privileges  to  remove 
it,  witliout  specifying  time  for  removal,  gives 
only  a  reasonable  time  therefor. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  88  1-6;    Dec.  Dig.  <S:=2.] 

2.  Loos  and  LoaoiHG  «=5>2— Resebvation  of 
Standing  Timbeb— Time  fob  Rkmovai.. 

When  plaintiff  cut  over  land  for  the  third 
time,  two  years  after  its  second  cutting,  when 
it  was  thought  by  those  doing  the  work  that 
all  was  taken  that  could  be  profitably  used,  its 
reasonable  time  for  removing  the  timber,  re- 
served in  its  deed  given  seven  years  l>efore,  had 
expired. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  §8  1-6 ;  Dec.  Dig.  ®=»2.1 

3.  Damaoes  «=>112— Measure— Cutting  Tim- 
beb. 

Only  the  actual  and  not  the  enhanced  value 
of  timber  wrongfully  cut  can  be  recovered, 
where  cut  under  belief  of  right  to  remove  it 
under  a  reservation  in  a  deed. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  88  281-283;  Dec.  Dig.  «=>112.] 

Appeal  from  Cleveland  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 

Suit  by  the  Hampton  Stave  Company 
against  C.  K.  Elliott.  From  an  adverse  de- 
cree,, plaintiff  appeals.  Modified  and  af- 
firmed. 

This  controversy  arose  over  the  right  to 
cut  timber  from  certain  lands  In  Cleveland 
county.  Appellant  brought  suit,  claiming  to 
be  the  owner  of  the  white  and  cow  oak  on 
the  lands,  suitable  for  stave  bolts,  and 
prayed  an  injunction  against  the  defendant 
to  prevent  his  further  cutting  timber  there- 
from. The  defendant  answered  denying  the 
ownership  of  plaintiff  of  the  timber,  and  al- 
leged that  he  was  the  owner  thereof,  having 
purchased  the  land ;  prayed  Judgment  against 
the  plaintiff  for  the  value  of  timber  cut  by 
it  and  an  Injunction  to  prevent  Its  further 
cutting  timber  from  the  lands.  The  appel- 
lant was  the  owner  of  the  lands  from  which 
the  timber  was  taken,  having  purchased 
same  on  May  17,  1905,  In  order  to  supply  Its  ■ 
plant  with  stave  bolts,  and  Its  policy  In  the 
operation  of  Its  plant  was  to  buy  all  the 
timber  that  could  be  purchased,  and  only  to 
cut  its  timber  from  its  own  land  when  it  was 
necessary  to  do  so  in  order  to  continue  opera- 
tions. On  August  13,  1907,  the  stave  com- 
pany sold  and  conveyed  the  lands  from  which 
the  timber  was  taken  to  one  McCartney,  re- 
citing in  its  deed  of  conveyance  a  reservation 
of  the  timber  as  follows: 

"In  conveying  this  land,  the  Hampton  Stave 
Company  reserves  the  white  oak  and  cow  oak 
stave  bolt  timber  on  all  the  above  lands,  with 
necessary  right  of  way  privileges  to  remove 
same."  ' 

He  immediately  conveyed  the  lands  to  the 
Orant  Lumber  Company,  which  by  a  war- 
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ranty  deed  on  March  31,  1914,  conveyed  them 
to  appellee.'  The  appellant  cut.  stave  bolt 
timber  from  the  lands  In  controversy  In  1910 
and  again  in  1912,  some  of  the  witnesses  stat- 
ing that  it  cut  all  the  timber  therefrom  suit- 
able for  stave  bolts  in  that  year.  They  also 
said  that  they  worked  It  close,  and  a  great 
deal  of  the  timber  cut  in  1912  was  too  small 
to  be  used  for  stave  bolts  in  1907.  One  wit- 
ness stated  that  Mr.  Hampton,  the  manager 
of  appellant  company,  told  him  in  1912  that 
when  the  timber  was  cut  he  wanted  it  all 
worked  over,  so  that  they  could  quit  the  land 
and  turn  it  back  to  the  purchasers.  This 
witness  stated  that  he  finished  the  cutting  in 
the  latter  part  of  that  year,  and  wrote  to  the 
stave  company  that  he  had  cut  It  just  as  close 
as  it  could  be  cut.  Some  of  the  timber  cut 
in  1912  was  good  timber  that  had  been  left 
in  the  sloughs  and  creeks  at  the  former  cut- 
tings, because  of  the  diflScuIty  In  getting  to 
it.  The  appellant  company  went  on  the  lands 
again  in  the  fall  of  1914,  after  they  had  been 
purchased  by  appellee,  and  cut,  according  to 
Its  admission,  01  cords  of  stave  bolts,  which 
the  testimony  showed  were  of  the  value  of 
$3  per  cord.  There  was  some  testimony  on 
appellee's  part  tending  to  show  that  a  great 
deal  of  the  timber  cut  was  suitable  for  manu- 
facture into  lumber  and  some  for  manufac- 
ture into  veneers,  the  value  of  which  would 
have  been  from  $20  to  $30  per  thousand  feet 
This  witness  made  an  estimate  of  the  timber 
cut  and  the  kinds  of  trees  from  the  stumps 
and  the  tree  tops  upon  the  lands.  The  chan- 
cellor found  that  appellant  had  no  right  to 
the  timber  on  account  of  not  having  taken  It 
from  the  lands  within  a  reasonable  time  and 
rendered  a  decree  for  the  highest  value  the 
testimony  showed  the  timber  could  have  be«-n 
worth,  from  which  this  appeal  is  prosecuted. 

Crawford  &  Hooker,  of  Fine  Bluff,  and  T. 
D.  Wynne,  of  Fordyce,  for  appellant  Dana- 
her  &  Danaher,  of  Pine  Bluff,  for  appellee. 

KIRBY,  3.  (after  stating  the  facts  as 
above).  [1]  Appellant  contends  that  the 
clause  in  its  deed  to  McCartney,  reserving 
the  oak  timber  upon  the  lands  conveyed,  with 
the  right  to  remove  same,  was  in  effect  an 
exception  thereof  from  the  grant  entitling  it 
to  remove  said  timber  at  any  time  thereafter. 
There  was  no  time  fixed  for  the  removal  of 
the  timber,  nor  any  testimony  showing  the 
Intention  of  the  parties  in  that  regard,  ex- 
c^  the  stave  company's  president's  state- 
ment of  its  p>oUcy  of  preserving  its  timber  on 
its  own  lands  as  long  as  possible  and  sup- 
plying it  for  the  operation  of  its  plant  only 
when  other  timber  could  not  be  purchased 
therefor,  and  that  he  declined  to  fix  a  limit 
for  its  removal  in  the  making  of  the  deed  of 
conveyance  upon  the  suggestion  of  the  gran- 
tee that  it  should  be  done.  The  court  is  of 
opinion  that,  under  said  clause  of  reservation 
In  the  deed,  the  stave  bolt  company  was  en- 
titled to  no  more  than  a  reasonable  time  for 


the  removal  of  the  standing  timber,  and  had 
no  more  right  to  remove  same  than  would 
have  resulted  had  it  conveyed  the  lands  with- 
out such  reservation  and  the  grantee  con- 
veyed the  timber  back  to  it  without  mention 
of  any  time  for  Its  removal  In  Listen  v. 
Chapman  &  Dewey  L^and  Co.,  77  Ark.  116,  91 
S.  W.  27,  it  was  held,  under  a  deed  convey- 
ing the  merchantable  standing  timber  of  a 
certain  description  which  specified  no  time 
for  its  removal,  that  the  right  to  remove 
existed  only  for  a  reasonable  time,  in  the 
absence  of  anything  in  the  conveyance  or  in 
the  proof  aliunde  showing  a  contrary  inten- 
tion. Earl  V.  Harris,  99  Ark.  112,  137  S.  W. 
806;  Hall  v.  Wellman  Lumber  Co.,  78  Ark. 
408,  94  S.  W.  43;  Fletcher  v.  LJron,  93  Ark. 
11,  123  S.  W.  801;  Burbrldge  v.  Ark.  Lum- 
ber Co.,  178  S.  W.  304;  Newtop  v.  Warren 
Vehicle  Stock  Co.,  116  Ark.  393,  173  S.  W. 
819.  We  see  no  reason  why  such  a  reserva- 
tion of  timber  from  a  grant  of  the  land,  fix- 
ing and  indicating  no  time  for  its  removal, 
should  be  construed  to  give  the  grantor  a 
longer  time  for  the  removal  thereof  than  it 
would  have,  had  bad  It  purchased  the  stand- 
ing timber  conveyed  to  it  by  a  deed  in  which 
no  time  was  fixed  for  the  removal,  and  hold, 
under  the  circumstances  of  this  case,  that  ap- 
pellant had  no  more  than  a  reasonable  time 
for  the  removal  of  the  timber,  under  the 
terms  of  Its  deed  conveying  the  lands,  within 
the  doctrine  already  announced  by  former 
decisions  of  this  court.  See,  also,  Heflin  v. 
Bingham,  56  Ala.  566,  28  Am.  Rep.  776;  Ad- 
kins  V.  Huff,  58  W.  Va.  645,  52  S.  E.  773.  3 
L.  R.  A.  (K  S.)  649,  6  Ann.  Cas.  246;  Morris 
V.  Sanders  (Ky.)  43  S.  W.  733. 

[2]  The  lands  were  twice  cut  over  by  ap- 
pellant company  after  their  grant  to  McCart- 
ney, the  last  time  before  the  cutting  com- 
plained about  herein,  in  the  year  1912,  when 
it  was  thought  by  those  who  cut  the  timber 
that  all  w^as  taken  that  could  be  profitably 
used  for  the  purpose  for  which  the  timber 
was  required.  There  was  no  reason  shown 
why  the  timber  could  not  have  been  sooner 
cut  and  removed  and  unquestionably  it  could 
have  been  during  the  more  than  seven  years 
from  the  reservation  of  the  title  thereto  in 
the  deed  to  McCartney  in  August,  1907,  to 
the  last  cutting  in  September,  1914,  the  land 
having  been  cut  over  twice  during  such  time, 
as  already  stated. 

No  error  was  committed  in  the  chancellor's 
holding  that  appellant's  right  to  remove  the 
timber  had  ceased  at  the  time  of  tlie  cutting 
thereof,  and  that  It  should  respond  In  dam- 
ages for  Its  value. 

[8]  We  are  of  the  opinion,  however,  that 
the  chancellor's  finding  as  to  the  amount  of 
damages  is  not  supported  by  the  testimony, 
being  clearly  against  the  preponderance  of  it, 
and  that  the  judgment  eliould  not  have  been 
for  a  greater  amount  than  $3  per  cord  for 
the  91  cords  of  stave  boUe  taken  by  appel- 
lant company,  since  it  acted  under  the  beUe'rArylp 
that  it  had  the  right  to  remove  the  timber  by*^^  "^^^ 
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reason  of  tbe  rsservatlon  in  Its  said  convey- 
ance of  tbe  lands.  Bunch  t.  Plttnian,  IS^  S. 
W.  850. 

The  decree  is  accordingly  modified  and,  as 
modified,  will  be  affirmed.    It  is  so  ordered. 


ASHLEJY.  D.  &  N.  RY.  CO.  t.  BAGaOTT  * 
BOYD.     (No.  87.) 

(Supreme  Court  of  Arkansas.    June  26,  1916.) 

CONTBACTB     <=»9(2)— RKQDiaiTES— CXBTAINTY. 

Where  a  contract  for  tbe  repair  work  of 
the  defendant  railroad  did  not  blud  tbe  rail- 
road company  to  give  plaintiff  its  repair  work 
for  any  length  of  time,  did  not  fix  a  price  for 
the  work,  and  it  did  not  appear  who  waa  to 
furnish  materials,  tbe  contract  was  too  indef- 
inite to  be  enforceable. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  <  16;   Dec.  Dig.  <Ss>0(2).] 

Appeal  from  Circuit  Oourt,  Drew  County; 
Turner  Butler,  Judge. 

Action  by  Baggott  &  Boyd  against  the  Ash- 
ley, Drew  &  Northern  Railway  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Reversed  and  dismissed. 

Uenry  &  Harris,  of  Montlcello,  for  appel- 
lant R.  VV.  WUson  and  G.  H.  Moses,  both  of 
Montlcello,  for  appellees. 

HART,  J.  Baggott  &  Boyd  sued  Ashley, 
Drew  &  Northern  Railway  Company  to  recov- 
er damages  for  an  alleged  breach  of  contract 
Tbe  railway  company  operated  a  line  of  road 
from  Crossett  to  Montlcello,  in  Arkansas,  and 
R.  O.  Roy  was  its  president  and  general  man- 
ager. Baggott  &  Boyd  formed  a  partnership 
to  do  automobile  repairing,  and  located  their 
shop  near  the  terminal  of  the  defendant's 
raUroad  In  Montlcello.  F.  T.  Boyd  testified 
that: 

Soon  after  Mr.  Baggott  and  himself  formed 
a  partnership  to  do  automobile  repairing  in  the 
town  of  Montlcello,  and  soon  after  defendant's 
line  of  road  was  completed  to  that  point,  R.  O. 
Roy,  the  president  of  the  road,  approached  them 
00  tbe  question  of  doing  repair  work  for  tbe 
railroad.  ''He  madp  detailed  auggestions  to  us 
as  to  tbe  equipment  necessary  tor  that  work. 
At  his  suggestion  I  rented  another  building, 
and  purchased  a  larger  forge  and  anvil,  and 
also  other  machinery  which  would  be  needed  in 
repairing  engines  and  cars  for  a  railroad,  but 
would  not  be  needed  in  repairing  automobiles. 
ITie  defendant  railway  company  constructed  a 
spor  track  on  the  lots  on  which  was  located 
tbe  new  building  leased  by  us.  Tbe  spnr  track 
was  extended  to  another  railroad  company's 
tracks  and  was  used  as  a  transfer  track.  Our 
firm  equipped  itself  to  do  the  repair  work,  but 
tbe  railroad  never  gave  us  any  work,  except  to 
repair  one  engine." 

Tfa^  witness  stated  in  detail  the  expenses 
his  firm  had  been  out  preparatory  to  doing 
the  repair  work  for  the  railroad,  but  the  view 
which  we  shall  hereinafter  express  renders  It 
unnecessary  to  farther  abstract  that  testi- 
mony. On  the  part  of  the  defendant  It  was 
shown  that  it  never  made<any  definite  con- 
tract with  the  plaintiffs  to  do  repair  work  on ,  missed 


the  engines  and  cars  of  the  railway  ocmipany. 
The  Jury  returned  a  verdict  for  the  plaintiffs 
in  the  sum  of  $464,  and  from  the  Judgment 
rendered  the  defendant  has  appealed. 

It  Is  contended  by  counsel  for  the  defend- 
ant that  the  contract  waa  too  indefinite  to  be 
enforceable,  and  that  no  breach  of  the  con- 
tract could  be  assigned  which  could  be  meas- 
ured by  any  test  of  damages  from  the  con- 
tract itself.  On  this  point  we  quote  from  the 
testimony  of  F.  A.  Boyd  as  follows : 

"Q.  State  what  this  contract  entered  into  in 
tbe  Allen  Hotel  was.  A.  We  went  over  to  the 
Allen  Hotel,  and  discussed  what  we  would  need, 
and  decided  what  we  would  need ;  and  Mr.  Roy 
said  that,  if  we  would  go  ahead  and  put  tiiem 
in  the  shop,  he  wonld  give  us.  work,  until  ho 
could  get  a  shop  or  fix  things  more  to  his  lik- 
ing. Q.  Did  he  say  how  long  that  would  be? 
A.  No,  sir.  Q.  Did  he  say  anything  about  the 
length  it  would  probably  be?    A.  No,  sir." 

Again  he  was  asked  what  price  his  firm 
was  to  get  for  work,  and  answered,  "a  reason- 
able price,"  saying  no  certain  price  was  set 
He  stated  that  he  does  not  remember  whether 
there  was  anything  said  as  to  who  was  to 
furnish  the  materials,  but  that  be  supposed 
his  firm  was  to  furnish  them.  Again  he  stat- 
ed that  no  agreement  was  reached  as  to  the 
length  of  time  the  contract  was  to  run,  or  the 
price  to  be  paid  for  the  work.  Boyd  had  pur- 
chased the  interest  of  Baggott  before  this 
suit  was  instituted.  Baggott  and  Roy  both 
testified  that  no  contract  was  entered  into, 
and  that  the  firm  of  the  plaintiffs  was  not 
equipped  to  do  railway  repair  work. 

The  verdict  of  the  Jury,  however,  must  be 
tested  by  the  evidence  of  the  plaintiffs.  Ac- 
cording to  the  testimony  of  Boyd,  when  giv- 
en its  strongest  probative  force,  the  terms  of 
the  contract  were  not  suflJciently  definite  to 
enable  the  court  to  render  It  enforceable.  Un- 
der the  testimony  of  Boyd,  Roy  did  not  bind 
the  railroad  company  to  give  the  plaintiffs 
his  repair  work  for  any  particular  length  of 
time,  and  it  could  not  be  shown  that  he  would 
eveV  call  upon  them  to  do  any  repair  work. 
The  railroad  company  could  do  so  or  not  as 
it  pleased.  Nor  could  it  be  shown  that  the 
parties  would  ever  agree  upon  the  price  to  be 
paid  for  the  work.  The  testimony  of  Boyd 
himself  brings  the  case  squarely  within  the 
principles  decided  In  Sommers  v.  Musolf,  86 
Ark.  97,  109  S.  W.  1173.  The  contract  is  so 
indefinite  that  It  Is  incapable  of  being  en- 
forced. It  is  evident  that  courts  neither  spe- 
cifically enforce  contracts  nor  award  substan- 
tial damages  for  their  breach  when  they  are 
wanting  in  certainty.  Damages  cannot  be 
measured  for  the  breach  of  an  obligation 
when  the  nature  and  extent  of  the  obligation 
Is  unknown,  being  neither  certain  nor  capable 
of  being  made  certain.  6  R.  C.  L.  644 ;  Page 
on  Contracts,  vol.  1,  {  28. 

It  follows  that  the  judgment  must  be  revers- 
ed, and,  the  plaintiffs'  case  having  been  fully 
developed,  their  cause  of  action  will  be  dls- 


by 


^=3For  other  cases  aee  same  topic  and  KET-NUMBGK  la  all  Key-Numbered  Digests  and  lodexe* 


Google 


650 


187  SOUTHWESTERN  REPORTER 


(Ark. 


MERCHANTS'  &  FARMERS'  BANK  et  aL  ▼. 
CITIZENS'  BANK  et  aL     (No.  102.) 


(Supreme  Court  of  ArfcwniiBH. 


July  8,  1916.) 

MOBT- 


1.  CoBPOBATioNs    ®=>123(3)  —  Stock 
OAOE  OB  Pledge — Deliveet. 

Where  one  party  transferred  as  security  tor 
a  loan  corporate  stock  already  pledged,  giving 
the  lender  the  right  to  redeem  from  the  prior 
pledge,  the  transaction  was  a  chattel'  mortgage, 
and  not  a  pledge,  since  delivery  is  an  essential 
of  a  valid  pledge. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Dec.  i)ig.  <S=9l23(8):  Pledges,  Cent.  Dig.  fg  11, 
30.] 

2.  Chatibl   MoBTaAOES   «=3l52— Libn— Pri- 

OEITY— ReCOBDATIOH. 

Under  Kirby's  Dig.  f  5396,  as  to  recording 
diattel  mortgages,  an  instrument  creates  no 
lien  and  is  not  effective  against  third  persons 
until  duly  acknowledged  and  recorded. 

[EJd.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §i  254,  266;  Dec.  Dig. 
«=>152?] 

3.  Chattel    Mobtoages   «=s>155— Lien— Pbi- 
OBITT — NoncE. 

The  mere  fact  that  the  mortgagor  of  bank 
stock  informed  the  bank,  which  under  Kirby's 
Dig.  S  853,  had  a  lien  on  such  stock  for  his 
debts  to  it,  of  the  giving  of  a  mortgage  thereon 
to  plaintiff  and  the  bank  did  not  oDject,  would 
not  estop  it  to  assent  its  lien  on  the  stock  for 
money  thereafter  loaned  by  it  to  the  mortgagor, 
if  the  mortgage  was  never  recorded. 

[Ed.  Note.— For  other  cases,  see  (Jhattel 
Mortgages,  Cent  Dig.  Si  264,  270;  Dec.  Dig. 
«=>156.] 

Appeal  from  Union  Chancery  Court;  Jas. 
M.  ^rker.  Chancellor. 

Suit  by  the  Citizens'  Bank  and  others 
against  the  Merchants'  &  Farmers'  Bank  and 
others.  Decree  for  plaintiffs,  and  defendants 
appeal.  Reversed  and  remanded,  with  dl 
rectlons. 

R.  G.  Harper  and  W.  B.  Patterson,  both  of 
El  Dorado,  for  appellants.  Mahony  &  Ma- 
hony,  of  El  Dorado,  and  H.  S.  Powell,  of 
(temden,  for  appellees. 

McCULLOCH,  C.  J.  Appellant  Merchants' 
ft  Farmers' Bank  Is  a  banking  corporation  do- 
ing business  at  Junction  City,  Ark.,  and  A.  B. 
Henderson  was  Its  president  at  the  time  the 
transactions  took  place  which  are  brought 
under  review  In  this  litigation.  On  Janu- 
ary 3,  1912,  C.  A.  Harris  became  indeb'ted  to 
A.  B.  Henderson  In  the  sum  of  $5,500,  and 
executed  his  note  to  Henderson  for  that 
amount,  due  and  payable  one  year  after  date, 
with  Interest,  and  to  secure  the  payment  of 
the  note,  Harris  executed  to  Henderson  a 
mortgage  conveying  certain  lands.  Harris 
was  the  holder  of  certain  shares  of  the  capi- 
tal stock  of  appellant  corporation  of  the  par 
value  of  $3,000,  which  he  also  pledged  to 
Henderson  as  security  for  said  note,  and  he 
delivered  the  certificates  of  shares  to  Hen- 
derson to  hold.  On  that  date,  Harris  entered 
into  a  contract  with  appellant  to  guarantee 
payment  of  a  certain  note,  previously  execut- 
ed by  the  Harris  Lumber  Company  (of  which 
corporation  Harris  was  the  principal  stock- 


holder), for  the  sum  of  $1,000,  and  one  of  the 
Issues  of  fact  in  the  present  case  Is  wheth- 
er or  not  Harris  pledged  the  stock  as  security 
for  that  debt,  as  well  for  the  debt  to  Hender- 
son. Harris  also  transferred  to  Henderson 
certain  other  collaterals  which  are  unneces- 
sary to  mention  In  detail  in  disposing  of  the 
present  controversy.  The  debt  of  Harris  to 
Henderson  had  been,  paid  down  to  the  sum  of 
$3,499.05  at  the  time  of  the  beginning  of  the 
present  litigation,  and,  in  the  meantime,  Har- 
ris had  become  Indebted  to  appellant  In  the 
sum  of  $2,644.93,  for  the  payment  of  which 
debt  appellant  asserts  its  statutory  lien  on 
the  Harris  shares  of  stock.  This  Indebted- 
ness was  incurred  In  the  year  1913,  and  was 
subsequently  evidenced  by  a  note  executed 
by  Harris  to  appellant  On  July  3,  1912, 
Harris  became  Indebted  to  appellee  Citizens' 
Bank  of  Junction  City  upon  two  promissory 
notes,  each  for  the  sum  of  $3,500,  and  he 
executed  to  appellee  a  second  mortgage  on 
the  lands  embraced  In  the  prior  mortgage  to 
Henderson,  as  well  as  upon  certain  other 
lands.  He  also  executed  to  appellee  an  in- 
strument, whereby  he  transferred  said  shares 
of  stock  In  appellant's  bank  to  appellee,  as 
security  for  said  debt,  with  authority  to  re- 
deem said  shares  of  stock  from  the  prior 
pledge  to  Henderson.  That  InstrumMit  was 
neither  acknowledged  nor  recorded,  bat  the 
evidence  adduced  by  appellee  tends  to  show 
that  its  existence  was  brought  to  the  atten- 
tion of  appellant's  president  and  cashier,  and 
that  the  latter  <^ered  no  objections  to  the 
transaction.  There  is  a  conflict  upon  that 
issue ;  but,  in  view  of  the  conclusions  which 
we  have  reached  decisive  of  the  contFoversy , 
it  is  unnecessary  to  determine  on  which  side 
of  that  Issue  the  preponderance  of  the  evi- 
dence lies.  On  December  14,  1914,  Hender- 
son assigned  the  Harris  note  to  appellant 
bank,  and  delivered  all  the  collaterals  which 
Harris  had  placed  In  his  hands  to  secure  the 
debt  The  present  suit  was  Instituted  by  ap- 
pellee for  the  purpose  of  having  the  securities 
marshaled,  and  to  compel  appellant  to  re- 
sort, for  the  satisfaction  of  the  original  debt 
of  Harris  to  Henderson,  to  securities  other 
than  the  bank  stock.  The  oontentl<m  of  ap- 
pellee is  that  its  lien  on  the  stock  Is  superior 
to  the  statutory  lien  asserted  by  appellant 
On  the  final  hearing  of  the  case,  the  chancel- 
lor decided  In  favor  of  appellee  as  to  the 
priority  of  the  asserted  liens  on  the  stock. 
There  are  other  questions  presented  here: 
but,  since  we  reached  a  oonclnsion  tevorable 
to  appellant  on  the  question  of  priority  of 
liens  on  the  stock,  all  other  qneatlons  are 
eliminated  from  the  case. 

[1]  The  lien  of  the  appellant  corporation 
upon  the  shares  of  ite  own  stocA  la  dedared 
in  the  following  statute  (section  863,  Kirby's 
Digest): 

"The  stock  of  every  such  eorporatian  shall  be 
deemed  personal  property,  and  i>e  transferred 
only  on  the  books  of  such  corporation  in  such. 
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form  ai  the  directora  shall  prescribe ;  and  aacb 
corporation  shall  at  all  times  have  a  lien  ai>on 
all  the  stock  or  property  of  its  members  in- 
vested therein  for  all  debts  due  from  them  to 
nich  corporation.'' 

Whether  this  U«i  has  priority  over  a 
pledge  to  a  third  par^,  with  notice  to  the 
officers  of  a  corporation,  we  need  not  de- 
cide. The  cases  cited  by  counsel  for  appel- 
lee on  the  brief  tend  to  sni>port  their  conten- 
tion that  the  statutory  lien  of  a  corporation 
Is  subordinate  to  a  lien  of  a  prior  pledge  of 
the  stock.  It  was  so  decided  by  the  United 
States  Circuit  Court  of  Appeals  of  this  ciiv 
cult  In  an  opinion  by  Judge  Thayer,  in  the 
case  of  Curtice  v.  Crawford  County  Bank,  118 
Fed.  380,  66  G.  a  A.  174,  adjudicating  the 
effect  of  a  transaction  which  arose  In  Arkan- 
sas under  the  statute.  The  question  has 
never  been  decided  by  this  court,  but  was 
mentioned  by  Judge  Rlddick  in  delivering  the 
opinion  in  Springfield  Wagon  Go.  t.  Bank  of 
BatesTllIe,  68  Ark.  234.  57  S.  W.  267,  the  de- 
cision on  that  questi(Mi,  however,  being  ex- 
pressly pretermitted.  Nor  was  that  question 
decided  in  the  recent  case  of  Young  Goal  Co. 
V.  Hill,  113  Ark.  180,  165  S.  W.  292.  The 
transaction  between  Harris  and  appellee  did 
not  constitute  a  pledge  of  the  stock,  for 
there  was  lacking  one  of  the  essential  ele- 
ments of  a  pledge;  L  e.,  manual  delivery  of 
the  certiflcatea  of  stock.  "Possession  of  the 
property  la  of  the  very  essence  of  a  pledge," 
said  this  court  in  lee  Wilson  &  Co.  v.  Crit- 
tenden County  Bank,  98  Ark.  884,  136  S.  W. 
885,  "and  without  such  possession  in  the 
pledgee,  there  can  be  no  privilege  thereunder 
as  against  third  persons." 

[2]  The  instrument  executed  by  Harris  to 
appellee  amounted  to  nothing  more  than  a 
mortgage,  which  was  not  recorded,  and  was 
therefore  only  good  between  the  parties.  81 
Cyc.  807.  It  did  not  affect  the  rights  of 
third  parties,  apd  therefore  the  statutory  lien 
of  appellant  which  arose  when  the  debt  was 
subsequently  incurred  cannot  be  subordinat- 
ed to  it.  The  statute  itself  declares  that  a 
mortgage  shall  not  become  a  lien  until  it 
has  been  duly  acknowledged  and  filed  for  rec- 
ord. Kirby's  Digest,  g  5396.  This  court  has 
repeatedly  held  that  an  unrecorded  mortgage 
Is  without  any  elfect  against  strangers  to  It, 
and  Is  only  good  between  the  parties. 

[3]  It  is  contended  that  appellant  waived 
Its  lien,  bat  we  find  in  the  record  no  evidence 
of  conduct  on  the  part  of  the  bank  which 
would  constitute  a  waiver.  All  that  is  shown 
with  reference  to  appellant's  connection  with 
the  transaction  between  appellee  and  Harris 
was  that  Harris  called  attention  of  the  cash- 
ier  and  the  president  of  the  appellant  bank 
to  the  fact  that  he  was  going  to  give  the 
Cltlsens'  Bank  a  second  pledge  of  the  stock, 
and  those  officers  made  no  objection  thereto. 
This  was  far  from  OHistituting  a  waiver  by 
estoppeL  If  an  actual  pledge  of  the  stock 
was  effectual  against  the  lien  of  the  bank,  it 
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was  mmecessary  to  obtain  the  consent  of  the 
offlcials  of  the  corporatloa  Notice  of  the 
pledge  would  alone  have  been  sufficient. 
Mere  knowledge  on  the  part  of  appellant's  of- 
fleers  that  there  had  been  an  effort  to  create 
a  lien  on  the  stock  in  favor  of  appellee  was 
not  sufficient  to  work  an  estoppel,  and  unless 
appellee's  lien  was  made  complete  by  manual 
delivery  of  the  stock,  or  by  acknowledgment 
and  recording  of  the  mortgage,  so  as  to  com- 
ply with  the  registration  laws,  it  had.  no 
force  against  appellant  when  Its  statutory 
lien  subsequently  attached. 

We  are  of  the  opinion,  therefore,  that  the 
chancellor  erred  in  declaring  appellee's  lien 
on  the  stock  to  be  prior  to  that  of  appellant 
The  decree  Is  reversed,  and  the  cause  is  re- 
manded, with  directions  to  enter  a  decree  in 
appellant's  favor  in  accordance  with  this 
opinion. 


CHICAGO.  B.  I.  &  P.  RT,  CO.  T,  BEDDING. 

(No.  60.) 
(Supreme  CV>urt  of  Arkansas.    June  12,  1916.) 

1.  Bailboads   «=»95(5)  —  "Sratax"  —  "Siot- 

WATK." 

The  streets  of  a  city  or  town  extend  to  and 
include  that  part  thereof  occupied  and  used  for 
sidewallu  (citing  Words  and  Phrases,  Side- 
walks). 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  J  278;  Dec.  Dig.  <S=»96(6).] 

2.  Railboads  «=9&5(5)  —  Stseet  Cbobsiko-< 
Sidewalk— Nkoligence. 

At  the  crossing  of  its  track  by  a  street  60 
fteet  wide  used  by  from  75  to  90  per  cent,  of  the 
pedestrians  in  a  town  of  from  1,000  to  1,500 
mhabitants,  the  railway  was  required  to  leave 
more  than  the  16  or  20  foot  crossing  used  for 
teams,  and  to  construct  a  footway  across  its 
track  from  the  end  of  a  sidewalk  running  beside 
the  street  to  the  end  of  the  sidewalk  on  the  op- 
posite side. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  g  278;  Dec.  Dig.  «=95(5).] 

Appeal  from  Circuit  Court,  Logan  County ; 
Jas.  Cochran,  Judge. 

Action  by  Dennle  Redding  against  the  Chi- 
cago, Rock  Island  &  Pacific  Hallway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Thos.  S.  Buzbee  and  Geo.  B.  Pugh,  both 
of  Little  Rock,  for  appellant.  Robt.  J.  White, 
of  Paris,  for  appellee. 

SMITH,  J.  Appellee  nndertook  to  cross 
appellant's  railroad  track  at  the  principal 
street  crossing  in  Blgelow,  Ark.,  a  town  of 
1,000  or  1,500  inhabitants.  It  was  alleged 
in  the  complaint  that  appellant  had  failed  to 
make  the  crossing  safe  for  pedestrians. 
There  was  proof  to  the  effect  that  appellee's 
fall  and  injury  were  attributable  to  the  con- 
dition of  the  track  at  the 'point  where  she 
crossed.  The  evidence  shows  there  was  a 
safe  crosstnis  tn  the  middle  of  the  street, 
about  16  feet  Wider  hut  the  proof  also  shows 
that  while  this  space  could  be  used  by  pe-  ^-^  • 

destrlans  in  crossing  the  track,  it  was  ordi-  C  tOOQIC 
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narily  used  only  by  rehlclea,  and  that  pedes- 
trians crossed  the  track  generally  on  the 
edge  of  the  street  by  walking  straight  across 
from  the  end  of  the  sidewalk  which  reached 
to  the  right  of  way  on  one  side  and  the  end 
of  the  sidewalk  which  reached  to  the  right  of 
way  on  the  opposite  side; 

[1,2]  Appellant  concedes  that  there  is  no 
substantial  conflict  In  the  testimony,  and 
states  the  question  at  Issue  as  follows: 

"The  question  involved  in  this  case  is  wheth- 
er or  not  a  railway  company  is  required  to  con- 
struct a  footway  across  its  roadbed  and  railroad 
tracks  between  the  ends  of  a  sidewalk  which 
runs  along  beside  the  street  up  to  within  15  or 
20  feet  of  the  ends  of  the  cross-ties  on  each  side 
of  the  roadbed  where  the  street  crosses  the 
railroad,  and  is  liable  for  an  injury  to  a  pedes- 
trian for  its  failure  to  do  so." 

The  proof  shows  this  street  was  largely 
used  In  the  traj^el  from  one  side  of  the  town 
to  the  other  and  that  75  to  90  per  cent,  of 
the  pedestrians  walked  along  the  sidewalk 
ontil  they  reached  the  end  of  It  near  the 
railroad  track  and  then  continued  straight 
across  the  roadbed  to  the  end  of  the  sidewalk 
on  the  other  side. 

Instructions  were  given  at  the  request  of 
appellee  which  told  the  jury,  In  effect,  that 
it  was  appellant's  duty  to  use  ordinary  care 
and  diligence  to  put  and  maintain  the  cross- 
ing in  a  reasonably  safe  condition  for  pedes- 
trians In  crossing  the  track  at  the  point  at 
which  appellee  crossed ;  while  Instructions 
were  refused,  which  api)eUant  requested, 
which  told  the  Jury  that  appellant's  duty 
was  discharged  if  It  maintained  In  the  cen- 
ter of  the  street  a  crossing  which  was  safe 
for  pedestrians,  and  that  the  fact  that  people 
walked  along  the  side  of  the  street  and  had 
thereby  made  a  pathway  across  the  roadbed 
did  not  impose  upon  'appellant  the  duty  to 
keep  the  pathway  safe  for  pedestrians.  In 
one  of  the  instructions  the  court  told  the 
Jury  that: 

"The  sidewalk  and  walkway  for  pedestrians 
along  the  public  streets  are  parts  of  the  public 
street" 

Appellant  Insists  that  this  was  an  issue  of 
fact  which  was  in  dispute,  and  that  the  court 
should  not  have  eliminated  this  question 
from  the  consideration  of  the  Jury.  But  we 
think  no  error  was  committed  here  in  so 
charging  the  Jury.  The  streets  of  a  city  or 
town  extend  to  and  Include  that  portion 
thereof  occupied  and  used  for  sidewalks. 
City  of  Bloomlngton  t.  Bay,  42  111.  503;  State 
T.  Berdetta,  73  Ind.  183,  38  Am.  Bep.  117; 
7  Words  and  Phrases,  title.  Sidewalks,  p. 
6u06.  The  language  above  quoted  was  con- 
tained in  instruction  numbered  2,  and  that 
entire  instruction  reads  as  follows: 

"(2)  The  sidewalks  and  walkways  for  pedestri- 
ans aloDK  the  public  streets  are  parts  of  the 
public  streets,  and  the  defendant  is  under  the 
same  obligation  to  keep  crossings  of  such  side- 
walks and  walkways  orer  its  track  in  proper 
-condition  for  the  use  of  pedestrians  that  it  is 
to  keep  the  nuddle  and  other  parts  of  the 
streets  in  proper  condition  for  -the  use  of  re- 
hielea  and  persons  on  horseback;  that  is,  it 
must  use  the  care  and  diligence  of  ordinary  and 


reasonable  persons  under  such  circumstances, 
considering  the  dangers  and  perils  to  be  en- 
countered by  persons  crossing  its  track  along  a 
public  highway ;  to  keep  its  entire  crossing,  in- 
cluding the  walkway  for  pedestrians,  in  a  safe 
condition  for  the  public  travel." 

The  correctness  of  the  remaining  portion 
of  the  instruction  presents  the  real  question 
in  the  case.  In  the  case  of  St  Louis,  Iron 
Mountain  &  Sou.  Ry.  Co.  v.  Smith,  118  Ark. 
72,  175  S.  W.  415,  we  quoted  from  8  Am.  & 
Eng.  Knc.  of  Law  (2d  Ed.)  p.  363,  as  follows: 

"It  is  the  duty  of  every  railroad  company 
to  properly  construct  and  maintain  crossings 
over  all  public  highways  on  the  line  of  its  road 
in  such  manner  that  the  same  shaU  be  safe  and 
convenient  to  travelers,  so  far  as  it  can  do 
so  without  interfering  with  the  safe  operation 
of  the  road." 

And  we  held  in  the  case  dted  that  the  rail- 
road company  was  responsible  in  damages  for 
any  injury  proximately  resulting  from  the 
failure  to  perform  this  duty. 

Appellant  concedes  it  would  be  liable  if  the 
injury  had  been  occasioned  by  a  failure  to  ob- 
serve this  duty;  but  it  says  it  had  discharged 
this  duty  by  installing  a  safe  crossing  in 
the  center  of  the  street  of  a  Width  of  from 
15  to  20  feet,  and  that,  haying  made  a  safe 
crossing  in  the  center  of  the  street,  it  was 
under  no  duty  to  provide  a  safe  crossing  in 
other  parts  of  the  street.  The  duty  of  rail- 
roads at  highway  crossings  is  stated  in  3  El- 
liott on  Railroads  as  follows: 

"Sec.  1007.  What  U  JncJudci  in  Eighxcay 
Oro»*in^.— Strictly  speaking,  a  highway  cross- 
ing may  be  defined  as  the  space  included  witbin 
the  boundaries  of  the  right  of  way  and  the 
bonndaries  of  the  highway.  •  •  •  Alid  where 
a  railway  company  is  required  to  construct  good 
and  sufficient  croBsings  it  is  held  that  it  is  not 
necessary  to  construct  a  crossing  the  full  width 
of  the  highway.  This,  perhaps,  would  be  the 
rule  only  where  a  limited  portion  of  the  highway 
was  used  for  the  actual  purpose  of  travel.  In 
cities  where  the  entire  width  of  the  highway 
is  used  for  travel  we  are  of  the  opinion  that 
a  erossing  would,  ordinarily  at  l.east,  oe  required 
for  the  entire  width  of  the  highway.  And  under 
certain  circumstances  barriers  and  guard  rails 
may  be  such  a  necessary  part  of  a  railway 
crossing  that  the  company  will  be  bound  to 
maintain  them." 

"Sec.  1107.  •  •  •  Approaches  and  em- 
bankments need  not,  as  a  rule,  be  constructed 
over  the  entire  width  of  the  highway.  The  com- 
pany has  performed  its  duty  in  thia  lespect 
when  it  hiis  properly  constructed  approaches 
and  embankments  for  the  width  of  tlie  portion 
of  the  highway  available  and  actually  in  use. 
An  additional  use  of  the  highway  for  an  in- 
creased width  will,  however,  necessitate  an  in- 
creased width  in  the  approaches  and  embank- 
ments. •  •  •  It  is  Impossible  to  lay  dowii 
any  rule  defining  just  what  kind  of  structures 
shall  be  used  in  any  particular  case.  Each 
particular  crossing  presents  different  conditions 
but  the  general  rule  governing  all  is  the  same. 
and  that  rule  is  that  the  company  must  erert 
whatever  structures  are  reasonably  necessary  to 
the  safety  and  convenience  of  the  travelers  us- 
ing the  crossing^' 

"See.  1114e.  Wiiih  of  Crontfngt  to  he  Main- 
tained.—The  <]ue8tion  is  sonietinies  important  M 
to  tho  Width  of  the  highway  crossing  to  be  mahi- 
taiued  by  a  railroad  oompany.  Here  it  Bcems 
a  sensible  rule  that  the  railroad  company  must 
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and  people  nse  tltem.  'But  where  few  people 
and  Telucles  am  the  croailn^a,  the'  width  to  be 
constructed  and  maintained  is  to  be  determined 
largely  by  what  is  reasonably  required  to  ac- 
oommodate  the  t>ublic  travel  over  such  crosrangs 
and  it  baa  been  observed  that  this  'is  fixed,  for 
die  tim«  being  at  least,  by  the  actual  crossings 
ind  api>roaches  which  are  made  by  the  railroad 
companies  with  the  acquiescence  of  the  public 
tnd  the  public  authorities.' " 

In  the  case  of  Ellis,  Respondent,  v.  Wabash 
Railway  Company,  17  Mo.  App.  128,  a  statute 
of  that  state  was  reviewed  which  required 
lallroads  to  constract  and  maintain  good 
and  suflBdent  crossings  where  its  railroad 
crosses  public  roads.  The  court  said  the 
statute  did  not  mean  that  railroad  compa- 
nies are  to  construct  crossings  the  whole 
width  of  the  public  highways;  but  the  court 
also  said  that  the  streets  of  a  crowded  town 
or  city  would  doubtless  be  an  exception  to 
this  rule.  A  similar  statute  of  the  state  of 
Illinois  was  reviewed  by  the  Supreme  Court 
of  that  state  in  the  case  of  City  of  Bloom- 
Ington  V.  I.  C.  R.  R.  Co.,  164  111.  539,  89 
X.  E.  478.    It  was  there  said: 

"It  would  be  absurd  to  suppose  that  the  Let^s- 
latnre  intended  by  the  act  of  1869  to  require  ot 
railroad  companies,  in  all  cases  where  they 
crossed  public  bixhways  outside  of  the  limits  of 
cities  and  villaRea,  that  they  should  erect,  con- 
struct, and  maintain  approaches  of  the  entire 
width  of  each  and  all  of  said  highways,  and 
reaching  from  the  natural  surface  of  the  ground 
to  the  railroad  tracks  at  the  crossings.  In 
most,  if  not  all,  of  such  rural  localities,  the 
travel  on  such  roads  and  highways  did  not  and 
does  not  demand  or  require  mor«  than  a  fraction 
of  such  width  of  approach.  And  it  cannot  be 
imputed  to  the  Legislature  that  it  was  intended 
to  impose  so  heavy  and  so  useless  an  expense 
and  burden  upon  the  railroad  corporations  of 
the  state." 

But  the  court  also  said: 

"What  would  be  regarded  as  the  approaches 
to  the  crossing  would  largely  depend  upon  the 
demands  of  the  traveling  public,  upon  the  action 
of  the  local  authorities,  and  upon  what  would 
be  reasonable  under  the  circumstances  and  lo- 
cal situation  in  each  case.  It  is  manifest  that 
they  do  not  and  should  not  in  all  cases  include 
ail  that  part  of  the  right  of  way  that  is  cov- 
ered by  Ute  street  or  highway,  and  is  not  im- 
mediately at  the  crossing." 

In  the  case  of  Wabash  Railroad  Co.  v.  De 
Hart.  32  Ind.  App.  62,  65  K.  E2.  192,  Mr.  Jus- 
tice Black,  speaking  for  the  Supreme  Court 
of  Indiana,  said: 

"The  appellant  was  under  legal  obligation  to 
maintain  the  crossing  so  as  not  to  interfere 
with  the  free  use  thereof  by  the  public,  and  in 
such  manner  as  to  afford  security  to  life  and 
property  thereat.  It  was  ita  duty  to  erect  and 
maintain  such  structures  as  to  make  the  cross- 
ing reasonably  safe '  for  persons  lawfully  and 
properly  nsing  the  way.  Such  obligation  and 
duty  rested  upon  the  railroad  company  by  stat- 
ute, and  also  without  regard  to  any  express 
statutory  requirement." 

The  manner  of  discharging  this  duty  is 
a  proi)er  subject  of  statutory  regulation ;  but 
the  duty  Is  not  created  by  the  statute.  It 
exists  Independently  of  It.  Our  Legislature 
has  seen  proper  to  exerdse  its  authority  in 
this  respect  only  Ijy  prescribing  the  elevation 
of  crossfngs  l>y  ffesignathig  the  rafltt  trf  hori- 


zontal to  peipendlcolar  feet;  bnt  the  dnty  ex- 
ists to  adapt  the  width  of  the  crossing  to  the 
demands  of  the  publla  We  are  not  called 
upon  to  say,  and  do  tipt  decide,  that  the  rail- 
road Company  must,  in  all  cases,  make  its 
crossings  coextensive  with  the  roads  and 
streets  over  which  they  are  placed,  but  they 
must  anticipate  the  reasonable  demands  of 
the  public,  and  where  the  traffic  requires  it, 
the  crossing  must  be  made  available  for  the 
entire  width  of  the  road  or  street.  Hero  was 
a  crossing  only  16  to  20  feet  in  width,  where- 
as the  street  Itself  was  50  feet,  or  more,  in 
width.  And  the  crossing  was  in  the  center  of 
the  street,  whereas  the  sidewalks  used  by 
pedestrians  were  on  the  side  of  the  street. 
There  was  an  intervening  space  between  the 
edge  of  the  street  and  the  crossing  which 
the  railroad  company  had  not  prepared  for 
the  public  use.  The  walk  was  used  by  near- 
ly all  of  the  pedestrians,  and  the  proof  shows 
there  was  a  large  amount  of  such  travel. 
The  sidewalk  running  to  the  edge  of  the 
right  of  way  on  each  side  of  the  track  was,  of 
itself,  a  constant  notice  to  the  railroad  com- 
pany of  the  route  pedestrians  would  take  if 
they  continued  directly  across  the  track,  and 
we  think  it  was  the  duty  of  the  railroad  com- 
pany, under  tbese  circumstances,'  to  make  this 
part  of  the  crossing  reasonably  safe  for  the 
accommodation  of  this  travel. 

Appellant  argues  that  Inasmuch  as  the 
"town  of  Bigelow  had  possed  no  ordinance  to 
avail  itself  of  the  benefits  of  Act  No.  .301  of 
the  Acts  of  1907,  page  720,  the  railroad  com- 
pany was  under  no  duty  to  make,  this  part  of 
the  crossing  safe.  We  think,  however,  that 
counsel  mistake-  the  purpiose  and  effect  of 
this  act.  Its  title  is  "An  act  to  empower  coun- 
cils of  cities  and  incorporated  towns  to  re- 
quire railroad  companies  to  construct  an<l 
maintain  footwalks  to  their  passenger  depots 
in  certain  cases." 

From  a  perusal  of  the  act  it  is  seen  tliat  it 
has  no  application  to  the  facts  of  this  case. 

We  think  no  prejudicial  error  was  commit- 
ted in  this  case,  and  the  judgment  of  the 
court  below  is  therefore  affirmed. 


J.  R.  WATKINS  MEDICAL  CO.  v.  WIL- 
LIAMS et  al.    (No.  94.) 

(Supreme  Court  of  Arkansas.    June  26,  1916.) 

1.  CONTEACTS  ■«=»17(K1)  —  CONSTBUCnON  — 
OONBTKUCTIOW  BY  PaBTIES. 

An  ambiguous  written  contract  may  be  in- 
terpreted according  to  the  construction  given  it 
by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i  768;  Dec.  Dig.  «=sl70(l).l 

2.  COMMEECE  *=>40(3)  —  Intbastate  Com- 
MEBCE— Sai,ks  of  Goons— Distbibution  bt 
Local  Dealbb, 

Where  goods  were  shipped  from  another 
state  to  a  point  within  the  state,  where  defend- 
ant secured  them,  broke  the  original 
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and  peddled  th«  contents  from  house  to  house, 
hia  distribution  constituted  intrastate  business. 
[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  §S  29,  80;   Dec.  Dig.  «=>40(3).] 

8.  Saueb  <8=a52(5)— Natubb  or  TkAnsaotion 

— SUFFICIENOT   or  EVIDENCE. 

Evidence  held  to  sustain  a  verdict  that  the 
parties  were  principal  and  agent,  rather  than 
seller  and  buyer,  especially  since  any  unsold 
goods  could  be  returned  witnout  liabili^  for  the 
purchase  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Coit. 
Dig.  S!  136,  137,  139 ;   Dec.  Dig.  <&=>52(5).] 

4.  PWNCIPAI,  AHD  AGBHT  «=>23(1)  —  EXIBT- 

ENCB  01-  KiXATioN— Evidence. 
The  fact  that  the  parties  labeled  the  rela- 
tionship existing  between  them  as  one  of  agen- 
cy was  not  controlling. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  f  41 ;   Dec.  Dig.  «s>23(l).] 

5.  Corporations  ^=:»661(3)— Foreign  Corpo- 
rations— RiQHT  TO  Sue. 

Under  Laws  1907,  p.  744,  a  foreign  corpo- 
ration, which  has  not  filed  its  articles  of  In- 
corporation, cannot  sue  one  of  its  agents  en- 
gaged in  peddling  its  wares  from  point  to  point 
within  this  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  j|§  2539,  2542-2544,  2564 ;  Dec  Dig. 
«s»661(3).} 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty ;   W.  J.  Driver,  Judge 

Action  by  the)  J.  B.  WatUns  Medical  Com- 
pany against  C.  E.  Williams  and  otbers. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   AiSDlTmed. 

K.  P.  Taylor,  of  Paragould,  and  Tawney,* 
Smith  &  Tawney,  of  Winona,  Minn.,  for  ap- 
pellant. Burr,  Stewart  &  Burr,  of  Para- 
gould, for  appellees. 

SMITH,  J.  The  parttes  to  this  litigation 
concede  that  .the  case  presents  substantially 
the  same  qneatlons  as  those  Involved  In  the 
case  of  Clark  v.  J.  E.  WatUns  Medical  Co., 
116  Ark.  166,  171  8.  W,  136.  The  appellant 
here  was  the  appellee  there,  and  the  cause  of 
action  In  both  cases  was  founded  upon  the 
same  agency  contract.  Appellant  advertises 
Itself  as  the  largest  medicine  bouse  In  the 
world  and  does  Its  bu&lness  chiefly  through 
persons  who  represent  It  in  the  same  capac- 
ity appellee  did.  The  proof  shows  that  at 
one  time  it  had  as  many  as  80  such  represen- 
tatives in  this  state  and  something  like  2,000 
In  the  United  States  and  Canada,  and  ap- 
parently all  of  them  c^erate  under  a  contract 
similar  to  the  one  existing  between  the  par- 
ties here.  The  conrt  below,  at  Its  own  in- 
stance, gave  a  number  of  instructions  which 
submitted  to  the  Jury  for  their  decision  the 
controlling  question  of  fact;  that  Is,  the 
nature  of  the  relationship  between  the  par- 
ties. Other  instructions  which  appellant  re- 
quested were  refused,  some  of  which  might 
very  well  have  been  given.  Others  were 
properly  refused.  But  without  setting  out 
these  Instructions  it  may  be  said  that  the 
ones  given  substantially  declared  the  law  as 
appellant  requested  In  ik>  far  as  its  instruc- 


tioDs  were  correct  declarations  of  the  law. 
The  court  told  the  jury,  In  effect,  to  find  for 
appellant  for  the  amount  sued  for  by  It  pro- 
vided they  found  it  had  the  right  to  main- 
tain the  suit ;  and  the  jury  was  further  told, 
in  substance,  that  appellant  had  this  right 
unless  appellee,  who  was  the  defendant  there, 
was  Its  agent  in  selling  and  delivering  its 
products  in  the  years  1910,  1911,  and  1912, 
and  that  the  contract  sued  on  was  made  in 
this  state.  And  the  correctness  of  this  in- 
struction presents  the  real  question  in  the 
case. 

[1  ]  It  Is  contended  here,  as  it  was  on  the 
appeal  of  the  former  case,  dted  above,  that 
the  contract  between  the  parties  was  in 
writing,  and  that  it  was  the  duty  of  the 
court  below  to  interpret  it,  and  that  in  the 
performance  of  this  duty  the  court  should 
have  declared  that  appellant  was  not  engag- 
ed in  business  in  tbls'  state,  but  that  all 
transactions  between  the  parties  contemplat- 
ed under  the  contract  was  interstate  com- 
merce, and  that  appellant  therefore  had  the 
right  to  sue  in  the  courts  of  this  state  with- 
out complying  with  the  laws  of  this  state 
regulating  the  manner  in  which  foreign  cot- 
poratlons  may  do  business  in  this  state. 
The  trial  court  took  this  view  of  the  case 
on  the  former  appeal  and  directed  a  verdict 
In  favor  of  the  plaintiff  there;  bnt  we  re- 
versed that  judgment  for  the  reasons  there 
stated,  and  in  doing  so  we  announced  the 
principles  which  in  our  judgment  are  cod- 
trolllne.  We  said  there  that  in  construing 
a  contract  we  might  take  into  consideration 
the  construction  which  the  parties  them- 
selves bad  placed  upon  it  and  the  action 
which  they  had  taken  in  executing  its  pro- 
visions, but  that  these  rules  of  construction 
were  not  available  where  the  contract  was 
unambiguous,  in  which  event  it  was  the  duty 
of  the  court  to  construe  the  contract  and  to 
declare  Its  purport.  We  said,  however,  that 
the  contract  was  ambiguous,  and  that,  when 
It  was  considered  in  connection  with  the  cor- 
respondence between  the  parties  and  their 
respective  conduct  In  the  performance  of  Its 
terms,  the  facts  were  such  that  It  could  not 
be  said,  as  a  matter  of  law,  that  the  contract 
was  one  for  the  sale  of  goods,  and  not  one  for 
the  creation  of  the  reiatlOD  of  principal  and 
agent. 

[2]  Under  the  inBtmctions  of  the  couit, 
whldi  conform  to  the  law  as  announced  In 
the  opinion  on  the  appeal  of  the  former  case, 
the  jui7  has  found  that  app^ee  was  ap- 
pellant's agent  in  the  business  which  he  did 
in  this  state,  and  there  can  be  no  question 
as  to  the  character  of  the  business  which 
appellee  was  doing.  The  undisputed  proof 
is,  and  from  the  very  nature  of  appellee's 
business'  must  have  been,  that  appellee  was 
engaged  in  intrastate  business.  The  wares 
which  the  contract  contemplated  he  should 
sell  to  the  consumer  were  shipped  to  him 
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Uarmadnke^  Ark.,  from  Memphis,  Tenn. 
The  original  packages  were  broken  up  at 
Mannadnke,  and  sndi  portions  of  the  yarloos 
packages  as  appellee  thought  he  might  be 
able  to  sell  on  any  particular  trip  were  load- 
ed Into  his  wagon  and  conveyed  from  house 
to  house  until  a  purchaser  was  found,  when 
a  delivery  would  be  made. 

[S-l]  The  former  opinion  set  out  the  con- 
tracts and  the  correspondence  between  the 
parties,  and  we  have  substantially  the  same 
evidence,  and  we  refer  to  the  former  opinion 
for  a  statement  of  the  provisions  of  the  con- 
tracts. Counsel  for  appellee  summarize  these 
provisions  and  the  evidence  here  In  the  trial 
below  as  follows: 

"These  contracts  reqaired  O.  B.  WilKams  to 
devote  all  his  time  and  attention  to  Belling  Wat- 
Uns'  products;  to  canvass  every  farmhoase  in 
his  territory  at  least  three  times  a  year ;  to  sell 
these  goods  at  retail  prices  fixed  by  the  com- 
pany ;  to  confine  his  canvaming  to  Ids  own  ter- 
ritory; to  observe  such  instructions  in  regard 
to  the  conduct  of  the  business  as  the  company 
might  give;  to  have  no  other  occnpation  what- 
ever and  to  sell  and  handle  no  other  goods  what- 
soefver ;  to  work  eontinuonsly  at  the  business  so 
far  as  weather  and  health  will  permit;  to  fur- 
nish team,  wagon,  and  ontfit  for  the  bnsiness ; 
to  pay  freight  on  goods;  to  malce  regular  and 
satisfactory  weeldy  rqx>rts  to  the  company ;  to 
pay  for  goods  in  one  or  the  other  ways  provid- 
ed therein ;  to  return  all  goods  by  prepaid 
frdght  to  the  company  when  he  quits  business 
for  credit  on  his  account;  to  sell  said  goods 
at  every  farmhouse  in  his  territory ;  to  make 
written  reports  to  the  comnany  when  required 
to  do  so  of  all  sales,  collections,  goods  on  band, 
and  outstanding  accounts;  to  sell  only  to  ac- 
tnal  consumers;  and  to  beep  a  complete  record 
of  an  goods  disposed  of  in  said  territory.  Ho 
was  to  pay  for  the  goods  by  giving  the  com- 
pany half  the  cash  the  agency  produced  each 
week,  or  by  paying  cash  for  goods  in  10  days 
with  3  per  cent,  discount;  when  he  quit  work, 
the  company  agreed  to  receive  all  undisposed 
of  goods  on  hand  (to  be  returned  freight  pr» 
psid)  and  give  him  credit  on  his  account  at  the 
original  price  it  chareed  him  for  them,  and  when 
a  balance  was  stmck  the  party  who  owed  the 
other  should  pay  such  balance  due  on  demand." 

We  tblnk  this  evidence  presents  sufficient 
Indlda  et  agency  to  support  the  finding  that 
this  was  the  reiatkmBUp  which  in  fact  ex- 
isted. 

We  recognize  the  fact  that  one  may  sell 
his  goods  to  whom  he  pleases,  and  that  the 
relation  of  the  parties  as  vendor  and  vendee 
is  not  changed  by  restrictions  as  to  the  class 
of  persons  to  whom  sales  will  l>e  made,  nor 
by  the  exaction  that  fixed  prices  stiall  be 
charged,  or  that  other  exactions  shall  be 
compiled  with,  without  changing  the  charac- 
ter of  the  transaction  as  a  sale.  The  ven- 
dor may  exact  In  advance  an  agreement  cov- 
ering these  matters  and  may  refuse  to  sell 
to  any  except  those  who  will  agree  so  to  be 
bound  wltliout  changing  the  character  of  the 
transaction,  as  a  sale,  and  compliance  with 
these  terms  by  the  vendee  will  not  su^ort 


a  finding  that  the  vendor  wbo  Imposed  them 
is  engaged  in  bnsiness  In  the  state  where  the 
conditions  are  performed.  Bat  we  tlilnk  the 
Jury  here  was  warranted  ha  finding  some- 
thing more.  These  findings  might  have  been 
made:  That  the  consignee  was  not  definitely 
and  absolntely  bound,  at  all  events,  to  pay 
for  the  goods.  That  the  consignee  could  ful- 
fill his  contract  by  accounting  to  the  con- 
signor for  all  goods  sold  and  by  returning  to 
the  cansignor  the  unsold  goods.  That  the 
consignee  had  the  right,  under  any  clrcum- 
staaces,  to  return  any  of  the  consigned 
goods.  That  no  part  of  the  purchase  price 
for  the  goods  became  due  the  consignor  ex- 
cept uiMio  a  sale  made  by  the  consignee.  That 
the  goods  were  not  to  be  paid  for  as  upon  a 
sale  to  the  consignee,  but  only  upon  a  sale 
by  the  consignee.  That  the  consignee  was 
to  render  regular  accounts  and  reports  of 
the  business,  showing  the  amounts  and  prices 
of  goods  sold,  whetlier  sold  for  cash  or  cred- 
it, the  amount  of  goods  on  hand,  and  out- 
standing accounts.  That  there  was  no  stipu- 
lation either  to  sell  or  to  pay  for  the  goods 
in  a  fixed  time.  Tliat  all  unsold  goods  were 
to  be  returned  to  the  consignor  when  the  con- 
tract was  terminated  by  either  party. 

Appellant  was  constantly  endeavoring  to 
Increase  the  number  of  its  agents  or  repre- 
sentatives, and  in  the  literature  which  was 
furnished  the  acting  representatives  induce- 
ments were  held  out  to  secure  others.  In  this 
literature  it  was  said: 

"Ko  experience  is  necessary,  and  no  invest- 
ment is  required.  We  furnish  you  the  goods 
and  teach  you  the  businrss.  Address:  Agency 
Department  the  J.  B.  Watkins  Medical  Com- 
pany, Winona,  Minnesota." 

In  a  great  many  pieces  In  the  contracts, 
correspondence,  and  advertising  matter,  ap- 
pellee and  others  similarly  employed  are  re- 
ferred to  as  agents;  yet,  of  course,  that  des- 
ignation is  not  controlling.  This  was  made 
plain  to  the  jury  In  an  instruction  in  which 
they  were  told  that.  If  It  was  the  Intention  of 
the  medical  company  and  appellee  that  the 
property  in  the  goods  delivered  to  appellee 
was  to  pass  to  him  for  the  price  to  be  paid 
by  him,  the  transaction  was  a  sale,  and  their 
verdict  should  be  for  the  medical  companj, 
and  this  Would  be  true  without  regard  to  the 
name  used  by  either  of  the  parties  in  de- 
scribing the  transaction. 

We  think  the  evidence  summarised  above 
is  legally  sufficient  to  support  the  finding 
that  the  business  out  of  which  this  litigation 
arose  was  appellant's  and  that  appellee  was 
but  its  agent.  And  inasmuch  as  appellant 
concedes  It  has  not  compiled  with  Act  No. 
313  of  the  Acts  of  1007,  p.  744,  authorizing 
It  to  do  business  in  this  state,  the  Judgment 
of  the  court  l>elow  will  be  affirmed. 
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TAZOO  &  M.  V.  B.  CO.  ▼.  ALTMAN. 
(No.  73.) 

(Supreme  Court  of  ArkaniwH.     Jnne  18,  1016.) 

1.  Cahriebs   «=9ll4—GooDa^DEi,iVBBT— Lia- 
bility. 

The  liabilitT  of  a  carrier  ceases  upon'  deUv- 
ery  of  the  goods  at  the  point  of  destination  in 
accordance  with  the  direction  of  the  shipper,  or 
according  to  the  usaKC  and  custom  of  the  trade. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
C^t  Dig.  Si  668-620;  Dec.  Dig.  <S=s>114.] 

2.  Caiimeb8«=>88— Goods— "DKLiyBKT." 

An  actual  "delivery"  is  made  when  the  pos- 
session is  turned  over  to  the  consignee  or  his 
duly  authorized  a?ent  and  a  reasonable  time 
given  him  to  remove  the  goods. 

[Ed.  Note,— For  other  cases,  see  Carriers, 
C!ent.  Dig.  iS  280-289^.  319-821;  Dec.  IMf. 
^*-->88, 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Delivery.] 

3.  Carbiebs  €=89— Goods- Reftjbai.  bt  Oon- 

BIONEE. 

The  consignee's  refusal  to  accept  a  shipment 
from  the  earner  does  not  discharge  it  from  all 
liability,  but  it  owes  a  duty  to  talce  care  of  the 
goods  and  cannot  abandon  them  or  convert  them 
to  its  own  use. 

[EM.  Note.— For  other  cases,  isee  Carriers, 
Cent  Dig.  §||  324-330;    Dec.  Dig.  «=389.] 

4.  Carriers  <8s>84(5)— Goods— Qcxsnon  fob 
JUBY— Delivkbt. 

In  a  suit  to  recover  the  value  of  goods  which 
a  carrier  had  failed  to  deliver,  evidence  held  to 
make  the  delivery  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  U  386,  387 ;  Dec.  Dig.  <8=»94(5).] 

6.  Trial   <e=s>140(2)— Question  foe  Juby  — 
Cbedibilitv  OS  Wrr.'iEfls— Pabty. 
The  inference  from  an  uncontradicted  state- 
ment of  one  of  the  parties  directly  interested 
in  the  result  of  the  suit  is  for  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Trial,  CJent. 
Dig.  $  335;   Dec.  Dig.  <S=>140(2).] 

Appeal  from  Circuit  Court,  Phillips  Coun- 
ty; J.  M.  Jackson,  Judge. 

Action  by  J.  L.  Altman  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  cause  remanded  for  a  new 
trial. 

Appellee  brought  this  suit  to  recover  the 
value  of  two  cases  of  shoes  which  it  was 
alleged  the  carrier  failed  to  deliver.  From 
the  judgment  against  it  in  the  Justice  court, 
the  railroad  company  appealed,  and  up<Hi 
trial  the  circuit  court  directed  a  verdict 
against  it,  and,  from  the  Judgment  thereon, 
this  appeal  is  prosecuted. 

It  appears  from  the  testimony  tliat  appel-- 
lee  ordered  by  telegraph' two  cases  of  shoes 
from  Geo.  E.  Keith  &  Co.  of  St.  Louis ;  that 
tliey  did  not  arrive  as  soon  as  he  expected 
them,  and  be  stated  that  he  told  the,  agent 
of  appellant  U  they  did  come  to  notify  him 
and  keep  them  until  he  could  take  the  matter 
up  with  the  house.  "I  told  the  agent  to  keep 
the  goods,  that  I  would  take  the  matter  up 
with  the  company."  The  transfer  company, 
which  was  tJhe  agent  of  appellee,  received  the 


goods  from  the  carrier  and  took  tJtem  to  the 
store  of  appellee,  who  refused  to  receive 
them  and  directed  that  they  be  taken  back. 
Appellee  stated  .that  the  agent  afterwards 
told  him  that  the  goods  were  at  the  ware- 
bouse  and  asked  what  he  was  going  to  do 
about  it,  and  he  again  told  him  to  hold  them 
until  he  could  make  arrangements  with  the 
consignor  about  It  After  some  little  corres- 
pondence with  the  seller,  he  concluded  that 
be  would  have  to  take  the  goods  and  notified 
the  agent  and  tbe  transfer  company  that 
be  would  take  them  and  to  send  them  up. 
Tbe  shipment  could  not  be  found  and  was  not 
thereafter  delivered  to  blm. 

Appellant  had  written  Instructions  from 
appellee  to  deliver  all  shipments  of  goods 
for  Iilm  to  the  transfer  company,  which  was 
employed  to  deliver  them  to  his  store.  Tbe 
manager  of  the  transfer  company  stated  that, 
after  the  shoes  were  returned  to  tbe  station, 
he  saw  them  in  the  warehouse,  and  asked 
tbe  agent  why  they  were  there  and  had  not 
been  delivered,  and  was  told  they  had  been 
refused  and  returned  by  Mr.  Altmau.  Said 
he  did  not  make  the  delivery,  and  knew  noth- 
ing about  it,  and: 

"I  saw  the  shoes  after  they  were  returned,  and 
was  told  by  Mr.  Davis  that  they  had  been  re- 
fused and  returned  to  the  depot.  We  bad  been 
in  the  habit  of  returning  refused  shipments  to 
the  depot,  but  I  had  no  contract  with  the  rail- 
road company  to  that  effect,  and  they  hod  been 
accepting  them  upon  their  return." 

The  receipt  for  tbe  goods  executed  by  tbe 
transfer  company  was  Introduced  in  evidence 
by  the  api)ellant,  and  the  manager  stated 
that  they  neglected  to  take  It  up  when  the 
shipment  was  returned;  that  it  was  tbe 
custom  when  a  shipment  was  returned  to 
erase  the  name  of  the  agent  on  the  receipt, 
but  it  had  not  been  done  in  this  case.  He 
did  not  know  whether  bis  agent  who  retained 
the  goods  to  the  railroad  company  notified  it 
that  be  bad  delivered  the  goods  back  to  tbem, 
but  he  did  know  that  tbe  railroad  agent  saw 
tbe  goods  In  tbe  warehouse  after  they  were- 
returned;  that  they  were  in  a  place  In  tbe 
warehouse  where  goods  were  frequently  plac- 
ed near  the  door.  Admitted  that  Mr.  Btraub's 
name  was  over  the  place  where  be  saw  the 
goods.  It  was  the  practice  of  the  transfer 
company  to  pay  the  railroad  company  the 
freight  charges  and  execute  a  receipt  for 
tbe  goods  upon  delivery  to  It  and  this  was 
done  in  this  case. 

The  warehouse  foreman  stated  tbat  be  bad 
nothing  to  do  with  the  delivery  of  goods  to 
tbe  consignee,  but  only  diecked  tbem  from 
the  cars  into  the  warehouse;  that.  If  this 
shipment  was  returned  by  the  transfer  com- 
pany to  tbe  warehouse,  It  did  not  come  nnder 
bis  notice;  tbat.  If  they  were  returned.  It 
would  come  to  the  notice  of  tbe  agent  or 
others. 

The  court  refused  all  the  Instmctions  ask- 
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ed  by  appellant  and  directed  tbe  Jury  to  find 
for  appellee  the  value  of  the  claim. 

Fink  &  DlnnlDg,  of  Helena,  for  appellant. 
Bevens  &  Mundt,  of  Helena,  for  appellee. 

KIRBX,  J.  (after  stating  the  facts  as 
above).  The  nndisputed  testimony  shows 
that  tbe  consignment  of  goods  was  delivered 
by  the  railway  company  to  the  transfer  com- 
pany, the  agent  of  appellee,  who  was  duly 
authorized  to  receive  and  receipt  for  all 
shipments  to  appellee,  and  also  that,  upon 
their  being  taken  to  the  store  of  appellee,  he 
refused  to  take  the  goods  from  tbe  transfer 
company,  thinking  be  had  the  right  to  refuse 
to  accept  them  from  the  seller  because  of 
their  not  arriving  sooner.  Appellee  stated, 
however,  that,  upon  the  failure  of  the  goods 
to  arrive  within  two  or  three  days  after  they 
were  ordered,  he  directed  the  agent  of  ap- 
pellant not  to  deliver  them,  but  to  hold  the 
shipment  until  be  could  take  the  matter  up 
with  tbe  consignor;  that  later,  when  the 
goods  were  brought  to  his  store  by  the  trans- 
fer company,  he  refused  to  take  them  and 
directed  that  tbey  be  returned  to  the  rail- 
way company.  He  likewise  stated  that  the 
agent  afterwards  called  him  up  and  asked 
him  what  was  to  be  done  about  it,  and  he 
told  him  to  hold  them  until  he  could  make 
some  adjustment  with  the  seller. 

The  manager  of  the  transfer  company  stat- 
ed that  he  had  seen  tbe  consignment  in  tbe 
warehouse  after  they  had  been  returned  by 
direction  of  appellee,  and,  not  knowing  that 
they  had  ever  been  taken  out,  asked  why  they 
were  there,  and  was  told  that  they  had  been 
refused  and  returned  by  appellee.  This  wit- 
ness also  stated  that  he  knew  the  goods  were 
in  the  warehouse,  and  that  the  agent  bad 
taken  charge  of  them,  because  tbe  agent  tola 
him  that  they  should  not  have  accepted  them, 
to  which  witness  replied: 

"I  told  him  I  would  not  bother,  so  lone  as  the 
Kooda  were  worth  the  amount  of  the  freixbt  he 
had  paid  on  them." 

[1,2]  There  is  no  question  but  that  the 
liability  of  tbe  carrier  ceases  upon  delivery 
of  the  goods  at  the  point  of  destination  in 
accordance  with  the  directions  of  the  ship- 
per or  according  to  tbe  usage  and  custom  of 
the  trade,  nor  that  an  actual  "delivery"  Is 
made  when  the  possession  Is  turned  over  to 
the  consignee  or  his  duly  authorized  agent 
and  a  reasonable  time  given  him  in  which  to 
remove  the  goods.  Arkadelphla  Milling  Co. 
V.  S^moker  Merchandise  Co.,  100  Ark.  37,  139 
8.  W.  680;  Hill  v.  St.  L.  S.  W.  Ry.  Co..  67 
Ark.  402,  65  S.  W.  216;  Arkansas  Midland 
By.  Co.  v.  Moody,  90  Ark.  70,  117  S.  W.  757. 

[3]  It  is  equally  true  that  the  refusal  ot 
the  consignee  to  accept  a  shipment  from  the 
carrier  does  not  discharge  it  from  all  lia- 
bility, and  that  it  owes  a  duty  to  take  care 
of,  and  cannot  abandon  the  goods  or  con- 
vert them  to  its  own  use.    C.  R.  I.  &  P.  Ry. 


Co.  V.  Pfeifer,  90  Ark.  524,  119  S.  W.  642, 
22  U  R.  A.  (N.  S.)  1107 ;  Railway  Go.  v.  GUde- 
well,  39  Ark.  487 ;  2  Hutchinson  on  Carriers, 
{685. 

[4,  5]  In  this  Instance,  although  the  posses- 
sion of  tbe  goods  was  in  fact  turned  over 
by  the  railroad  company  to  the  transfer  com- 
pany, which  was  appellee's  agent  generally 
authorized  to  receive  all  shipments.  It  can- 
not be  said  that  it  constituted  a  delivery 
thereof,  since  appellee  stated  that  he  told  the 
agent  of  the  railroad  company  before  the 
shipment  arrived  that  he  would  not  receive 
it  because  of  the  delay  and  to  hold  the  goods 
until  he  could  adjust  the  matter  with  the 
consignor,  and  refused  to  take  the  goods 
when  they  were  brought  to  his  store  and 
directed  that  they  be  returned  to  the  rail- 
road company.  The  testimony  also  shows 
that  the  goods  were  In  fact  returned  to  the 
depot  or  warehouse  of  appellant  company 
with  the  consent  or-  knowledge  of  its  agent 
in  charge. 

Neither  can  it  be  said  that  the  undisputed 
testimony  shows  there  was  not  a  delivery 
of  the  shipment,  since  it  Is  shown  there  was 
but  for  appellee's  statement  that  he  directed 
the  railroad  agent  before  its  arrival  to  hold 
and  not  deliver  It.  Although  this  statement 
was  not  contradicted,  it  was  made  by  one  of 
the  parties  directly  interested  in  the  result 
of  the  suit,  and  the  inferences  arising  from 
the  other  testimony  are  not  altogether  in 
accord  with  it.  Skillern  v.  Baker,  82  Ark. 
89,  100  S.  W.  764,  118  Am.  St.  Rep.  62,  12 
Ann.  Cas.  243.  It  was  a  question  for  the 
Jury  under  the  circumstances  of  the  case, 
and  the  court  erred  in  directing  the  verdict. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


.aaTNA  INS.  CO.  et  aL  v.  SHORT.     (No.  70.) 
(Supreme  Court  of  Arkansas.    June  19,  1016.) 

1.  Inscbanck    «=»131(1)— Fibe    Inscbance— 
Validitt  of  Obal  Oontbact. 

In  the  absence  of  any  statutory  prohibi- 
tion, a  parol  contract  of  insurance  is  valid. 

[Ed.  Note, — For  other  cases,  see  Insurance, 
Cent.  Dig.  $j  203-205,  207,  208 :  Dec.  Dig.  <©=» 
181(1).] 

2.  Insubance  «=»131(2)— Agents— Scope  and 
Extent  of  Aoknot. 

Where  the  agent  of  a  fire  insurance  com- 
pany authorized  to  issue  policies  and  to  make 
renewals  was  not  required  to  receive  the  pre- 
mium in  advance  as  a  condition  precedent  to 
making  parol  contracts  to  renew  tbe  policy,  but 
had  authority  to  make  renewal  on  credit,  he 
was  authorized  to  make  a  preliminary  contract 
binding  upon  the  company,  to  be  consummated 
by  filling  out  and  delivering  the  policy  pursuant 
thereto. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  206;   Dec.  Dig.  <g=>131(2).] 

3.  Evidence   <S=>596(1)— Deobeb  of  Pbooj^- 
Obal  Insurance  Contract. 

In  an  action  on  an  alleged  oral  contract  to 
renew  a  policy  of  fire  insurance,  although  the 
burden  is  on  the  plaintiff  to  establieb  a  parol 


®=S(For  other  casei  sae  same  topic  and  KBY-NUHBER  In  all  Key-Numbered  Digests  and  Indexes 
187  S.W.-^2 


joogle 


658 


187  SOUTHWESTERN  REPOBTEB 


(Ark. 


contract  to  renew,  a  preponderance  of  the  evi- 
dence is  sufficient,  and  dear  and  convincing 
proof  is  not  necessary. 

[Ed.  Note.— For  otlier  cases,  see  Evidence, 
Cent.  Dig.  i  2446 ;   Dec.  Dig.  «=>686(1).] 

4.  Insubancb  «=»145(1)— Renewal  of  Poi.- 
ICY— Effect  on  Contract. 

The  terms  of  a  fire  policy  are  neither  en- 
larged, restricted,  nor  changed  by  a  renewal, 
but  the  rights  of  both  parties,  no  matter  how 
often  a  policy  of  insurance  ma;r  bave  been  re- 
newed, are  bound  by  the  provisions  of  the  pol- 
icy as  originally  issued. 

[Bid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  276,  278-283,  287-291 ;  Dec.  Dig. 
<8=»145(I).] 

5.  Insubance  <§=>602— Fibb  Inbubancb— Ac- 
tions—Costs  AND  ATTOBNEY'S  FeES. 

Under  Acts  1905,  p.  307,  providing  that 
where  an  insurance  company,  liable  for  a  loss, 
fails  to  pay  within  the  time  specified  in  the  pol- 
icy, a  reasonable  attorney's  fee,  together  with 
12  per  cent,  damages  upon  the  amount  of  the 
loss,  shall  be  taxed  as  a  part  of  the  costs  in 
an  action  upon  an  alleged  oral  contract  to  re- 
new a  policy  of  fire  insurance,  which  had  not 
been  consummated  by  delivering  a  policy  to 
plaintiff,  the  allowance  of  an  attorney's  fee  and 
the  penalty  provided  by  the  statute  was  error. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  1498;    Dec.  Dig.  <8=>602.1 

Appeal  from  Circuit  Court,  Cleburne  Coun- 
ty; J.  I.  Worthington,  Judge. 

Action  by  W.  J.  Short  against  the  JEtna 
Insurance  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
flrmed  In  part  Reversed  and  dismissed  In 
part 

W.  J.  Short  sued  the  JEtna  Insurance  Com- 
pany to  recover  upon  a  policy  of  fire  insur- 
ance Issued  by  It  upon  a  stock  of  goods.  The 
material  facts  are  as  follows: 

W,  J.  Short  was  a  merchant  at  Heber 
Springs,  Ark.,  dealing  in  hardware,  Queens- 
ware,  furniture,  farming  Implements,  wag- 
ons, and  machinery.  Originally  he  had  some- 
thing like  18,000  insurance  on  bis  stock,  in- 
cluding the  policy  in  question.  J.  B.  Hig- 
gason  was  the  agent  of  the  Mtna.  Insurance 
Company  at  Heber  Springs,  and  was  author- 
ized to  issue  policies  of  insurance  for  it  On 
October  7,  1912,  he  issued  and  delivered  to 
Short  a  policy  of  Insurance  for  $2,000  on  his 
stock  of  goods.  The  policy  was  on  the  print- 
ed form  of  tbe  company,  and  was  in  the  usu- 
al form  of  a  standard  insurance  policy.  On 
October  7,  1913,  the  policy  was  renewed  to 
October  7, 1914,  by  J.  B.  Hlggason.  It  is  the 
contention  of  the  insurance  company  that  the 
policy  was  not  again  renewed.  Short  how- 
ever, claims  that  the  policy  was  again  re- 
newed by  Higgason  in  October,  1914,  and  he 
based  bis  right  to  recover  on  that  groimd. 

The  original  policy  insured  Stiort  on  his 
stock  of  merchandise,  consisting  prlndpally 
of  furniture,  hardware,  queensware,  farming 
Implements,  and  machinery,  and  such  other 
merchandise  not  more  hazardous  than  is  usu- 
ally kept  for  sale  in  a  general  store.  Per^ 
mission  was  granted  for  |8,000  other  concur-' 


rent  insurance.    The  policy  was  countersign- 
ed by  3.  B.  Higgason,  agent 

W.  J.  Short  testified  substanUaUy  as  fol- 
lows: 

In  January,  1914,  I  sold  my  stock  of  goods 
except  farmuig  implements,  wagons,  and  ma- 
chinery. Higgason  told  me  it  was  not  neces- 
sary to  make  any  change  in  my  policies  on  that 
account.  At  that  time  I  had  about  $8,000  in- 
surance on  wf  stock.  Some  of  these  policies 
would  expire  m  the  spring,  and  I  told  Higga- 
son he  need  not  rewrite  them.  I  reminded 
him  about  my  $2,000  policy,  which  ran  until 
fall,  and  told  him  I  would  keep  that  up.  In 
October,  1914,  this  was  the  only  policy  I  had 
left  on  my  stock  of  goods.  It  was  the  custom 
of  Higgason  to  issue  policies  and  to  collect  for 
them  at  the  end  of  the  next  month.  Sometimes, 
when  he  issued  a  renewal  policy,  he  would 
bring  it  right  over,  but  sometimes  he  would 
wait  until  the  end  of  the  month.  Somewhere 
from  the  4tb  to  the  6th  of  October,  1914,  Hig- 
gason came  into  my  store  to  collect  the  pre- 
mium on  a  policy  which  he  had  issued  on  my 
storehouse.  I  paid  the  premium,  and  he  asked 
me  to  let  him  write  some  more  insurance  on  my 
stock.  I  told  blm  that  I  would  not  need  any 
until  my  stock  policy  expired,  and  requested 
him  to  be  sure  and  not  forget  to  renew  it  He 
promised  to  renew  it  We  talked  about  a  raise 
in  the  rate  because  of  a  stable  which  was  sit- 
uated near  the  rear  of  my  store.  It  was  agreed 
between  us  that  I  should  pajr  the  increased 
rate,  and  that  later  on  I  could  'obtain  a  deduc- 
tion if  the  stable  was  removed. 

W.  P.  Haywood  testified  that  he  was  a 
brother-in-law  of  Short  and  beard  tbe  agent 
agree  to  renew  the  policy  as  stated  by  Mr. 
Short 

On  the  20th  of  October,  1914,  the  store- 
house of  Short  caught  fire,  and  bis  stock  of 
goods  was  burned.  It  is  agreed  that  Short, 
if  entitled  to  recover  at  all,  is  entitled  to  re- 
cover the  full  amount  of  the  policy  sued  on. 
'  For  the  insurance  company  J.  B.  Higga- 
son testified  substantially  as  follows: 

On  October  7,  1912,  I  issued  to  W.  J.  Short 
a  policy  of  insurance  for  $2,000  on  his  stork 
of  goods  in  the  iEtna  Insurance  Company.  On 
October  7,  19l3,  I  renewed  the  policy  for  one 
year.  A  short  time  before  the  policy  expired. 
In  1914,  I  asked  Mr.  Short  to  again  have  the 
policy  renewed.  He  declined  to  renew  the  pol- 
icy, and  it  expired  on  October  7,  1914.  I  had 
a  book  in  which  I  kept  the  date  of  the  expira- 
tions of  insurance  policies  issued  by  me  for 
companies  representeid  by  me.  The  book  show- 
ed that  W.  J.  Short  had  a  policy  of  insurance 
with  the  iBtna  Insurance  Company,  and  that 
it  expired  on  October  7,  1914.  When  Short 
declined  to  renew  the  policy  I  ran  my  pencil 
through  the  date  of  expiration  on  the  book. 
This  was  done  to  show  that  he  declined  to  re- 
new the  policy. 

W.  D.  Raywlnkle  purchased  the  Insuram-e 
business  of  Higgason  in  the  fall  of  1914,  and 
bad  charge  of  his  books  on  the  nigbt  of  the 
fire.  He  testified  that  on  that  night  he  went 
into  his  ofiice  and  took  out  tbe  books  to  find 
out  whether  or  not  a  policy  on  another  cus- 
tomer bad  expired.  In  doing  this  be  noticed 
a  pencil  mark  bad  been  run  through  the  date 
of  the  expiration  of  the  policy  In  question. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff, Short  for  the  amount  of  the  policy,  less 
tbe  unpaid  premium,  and  the  insurance  com- 
pany has  appealed.  ,  ^ 


iS=9For  other  cosea  aee  same  topic  and  KET-NUMB£R  In  all  Key-Numbered  Dlgnta  and  Indexes 


ogle 


Ark^ 


iBTNA  IK&  CO.  T.  SHORT 


669 


CockrlU  &  Armlstead,  of  litUe  Bock,  tor 
appellants.  M.  B.  VinBon,  of  Heber  Springs, 
and  Ous  Seawel,  of  YelMlIe,  for  appellee.   , 

HART,  J.  (after  stating  the  facts  as 
above).  [1-3]  At  common  law  contracts  of  in- 
surance were  not  required  to  be  In  writing 
originally,  and  in  the  absence  of  any  statu- 
tory probibltlon,  a  parol  contract  of  that 
character  will  be  valid.  This  is  conceded  to 
be  the  law  by  counseT  for  the  defendant. 
The  record,  however,  shows  that,.  If  any  ver- 
bal agreement  was  made.  It  was  entered  into 
between  the  parties  a  few  days  before  the 
old  policy  expired.  It  is  the  contention  of 
counsel  for  defendant  that  a  parol  contract 
of  Insurance,  in  order  to  be  enforceable,  must 
not  be  executory,  but  must  take  effect  Im- 
mediately on  the  making  of  the  agreement 
We  do  not  deem  it  necessary  to  decide  this 
question.  The  agent  of  the  insurance  com- 
pany was  authorized  to  Issue  policies,  and  to 
take  renewals  thereof.  He  was  not  required 
to  receive  the  premium  In  advance  as  a  con- 
dition precedent  to  making  a  parol  contract  to 
renew  the  policy,  but  had  the  authority  to 
make  the  renewal  on  a  credit.  Under  our 
own  decisions  this  authorized  blm  to  make  a 
preliminary  contract,  binding  upon  the  de- 
fendant, to  be  consummated  by  filling  out 
and  delivering  a  policy  pursuant  thereto. 
King  V.  Cox,  63  Ark.  204,  37  S.  W.  877; 
Phoenix  Ins.  Co.  v.  Hale,  67  Ark.  433,  65  S. 
W.  486;  Cooksey  v.  Mut  L.  Ins.  Co.,  73  Ark. 
117,  83  S.  W.  317, 108  Am.  St.  Kep.  26;  Brlck- 
ey  V.  Continental  Gin  Co.,  113  Ark.  15,  166 
S.  W.  744. 

In  the  case  of  King  v.  Cox,  supra,  the 
court  said: 

"An  oral  contract  for  insurance  is  not  with- 
in the  statute  of  frauds,  and  if  supported  by  a 
valuable  oonsideratioii,  and  free  from  fraud, 
and  made  by  competent  parties,  is  bi&(Uiig, 
though  the  premium  be  not  paid  at  the  time. 
If  credit  be  given,  or  it  appears  from  the  cir- 
cumstances and  the  situation  of  the  parties  that 
payment  of  the  premium  at  the  time  was  not 
exacted." 

In  the  case  of  McCabe  v.  iStna  Insurance 
Co.,  9  N.  D.  19,  81  N.  W.  426,  47  L.  E.  A. 
641,  the  court  said: 

That  it  is  well  settled  that  an  insurance  com- 
pany can.  by  a  preliminary  parol  contract,  bind 
Itself  to  issue  or  to  renew  a  policy  in  the  fu- 
ture, and  further  held  that  prepayment  of  the 
premium  for  a  renewal  is  not  essential  to  the 
validity  of  such  preliminary  agreement  to  re- 
new. 

Many  cases  are  dted  which  sustain  the 
opinion,  and  among  them  Is  the  case  of  King 
T.  Cox,  63  Ark.  204,  87  S.  W.  877. 

It  is  next  contended  that  the  court  erred 
in  refusing  to  instruct  the  Jury  that  the  bur- 
den of  proving  that  its  agent  renewed  the  in- 
surance was  upon  the  plaintiff,  and  that  be- 
fore the  jury  could  find  for  the  plaintiff  on 
that  issue  the  evidence  must  be  clear  and 
convincing.  The  court  did  instruct  the  jury 
that  the  burden  was  npon  the  plaintiff  to 
establish  the  parol  contract  of  renewal,  and 


that  the  plaintiff  must  establish  that  by  a 
preponderance  of  the  evidence. 

[4]  Counsel  for  the  defendant  contended, 
however,  that  because  such  contracts  are 
rarely  made,  the  proof  of  such  oral  contract 
must  be  clear  and  convincing.  We  do  not 
agree  with  them  In  that  contention  however. 
As  we  have  already  seen,  there  Is  a  distinc- 
tion between  an  oral  contract  to  renew  a 
policy  and  an  oral  contract  of  Insurance  to 
take  effect  in  the  future.  The  alleged  agree- 
ment in  the  Instant  case  was  not  for  new  or 
original  insurance,  beginning  then  for  the 
first  time,  but  it  was  for  a  renewal  of  the  old 
policy  to  take  effect  from  the  date  of  its  ex- 
piration. A  renewal  of  a  jjolicy  Is,  unless 
otherwise  expressed,  on  the  same  terms  and 
conditions  as  were  contained  in  the  original 
policy.  King  v.  Cox,  63  Ark.  204,  37  S.  W. 
877.  The  renewal  of  the  policy  in  question 
seems  to  have  been  fully  authorized  accord- 
ing to  the  testimony  of  the  plaintiff,  which 
was  believed  by  the  Jury.  The  agent  does 
not  appear  to  have  required  any  new  war- 
ranty or  representation  other  than  those 
whldi  were  made  when  the  policy  was  issued. 
The  agent  must  have  acted  upon  this,  unless 
he  acted  upon  the  knowledge  which  he  ac- 
quired from  a  personal  view  of  the  stock  of 
goods  at  the  time  he  agreed  to  the  renewaL 
It  win  be  remembered  that  the  agent  was  in 
the  store  when  the  agreement  was  made. 
The  terms  of  the  policy  are  neither  enlarged, 
restricted,  or  changed  by  the  renewal,  but 
the  rights  of  both  parties,  no  matter  how 
often  a  policy  of  Insurance  may  have  been 
renewed,  are  still  bound  by  the  provisions 
of  the  policy  as  originally  Issued.  Wltherell 
V.  Maine  Insurance  Co.,  49  Me.  200;  Aurora 
Fire  &  Marine  Ids.  Co.  v.  Kranich,  36  Mich. 
289;  Hartford  Fire  Ins.  Co.  v.  Walsh,  64  IlL 
164,  6  Am.  Bep.  116.  Therefore  the  court  did 
not  err  in  refusing  to  Instruct  the  jury  that 
the  renewal  contract  must  be  established  by 
clear  and  convincing  testimony,  and  that  the 
burden  was  upon  the  plaintiff  to  establish 
that  fact  by  clear  preponderance  of  the  evi- 
dence 

[S]  The  court  allowed  an  attorney's  fee  of 
$200  and  the  12  per  cent,  penalty  provided  by 
the  statute,  and  the  action  of  the  court  in 
this  respect  Is  assigned  as  error  by  counsel 
for  the  defendant.  We  agree  with  them  in 
this  contention.  The  act  in  question  provides 
that  in  all  cases  where  loss  occurs,  and  the 
insurance  company  liable  therefor  shall  fall 
to  pay  the  same  within  the  time  specified  in 
the  policy,  etc.,  that  a  reasonable  attorney's 
fee,  together  with  12  per  cent  damages  up- 
on the  amount  of  the  loss,  shall  be  taxed  as 
part  of  the  costs.  Acts  1905,  pp.  307, 308.  The 
statute  In  terms  provides  that  a  written  pol- 
icy must  be  Issued  before  the  attorney's  fee, 
and  12  per  cent  penalty,  can  be  taxed  as 
costs  against  the  insurance  company.  Here 
no  policy  of  insurance  was  Issued  by  the 
company.     There   was  only   a   prellmiaaiy 
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contract  for  renewal,  wMch  had  not  been 
consummated  by  filling  out  and  delivering  a 
policy  to  the  plaintiff.  Therefore  the  facts 
do  not  bring  the  plaintiff  within  the  terms 
of  the  statute,  and  he  cannot  arail  himself 
of  Its  provisions. 

The  Judgment  for  the  amount  of  the  in- 
surance sued  for  will  be  affirmed,  and  the 
judgment  for  the  12  per  cent,  penalty  and  at- 
torney's '''ees  will  be  reversed  and  dismissed. 


BREIITZKE  et  al.  v.  BANK  OF  GRAND 

PRAIRIE.    (No.  69.) 

(Supreme  Court  of  Arkansas.     June  19.  1916.) 

1.  OoBPOBATioNS  ®=»340(3)  —  Regulation  — 

RSPOBTS  or  Of  FICEB8 — LlXBILITT. 

Under  Acts  1909,  p.  64S,  requiring  corpo- 
ration officers  to  make  statements  to  the  county 
clerk  of  financial  condition  of  the  corporation 
and  making  them  civilly  and  criminally  liable  for 
debts  on  failure  to  do  ao,  the  duty  imposed  is 
official  and  ceases  when  the  individual  ceases  to 
be  an  officer,  and  the  civil  liability  of  such  offi- 
cers includes  only  debts  contracted  while  they 
are  in  office. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent.  Dig.  §  1477;    Dec.  Dig.  <E=340(3).] 

2.  CoBFOBATioKS  €=»340(3)  ■—  Regulation  — 
Repobts  or  Officebs— Liability. 

Under  such  statute,  new  officers  must  ac- 
quaint themselves  with  corporation  affairs,  and, 
if  the  required  report  has  not  been  made,  must 
make  it  within  a  reasonable  time,  and  if  they 
do  not  the  civil  and  criminal  liability  attaches 
to  them,  and  the  outgoing  officers  continue  to 
be  liable  only  for  debts  of  their  administration, 
and  not  for  those  contracted  after  their  term. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent.  Dig.  §  1477 ;    Dec.  Dig.  <S=3340(3).] 

8.    COBPOBATIONS  €=9340(3)— REGULATION— RB- 

P0BT8  OF  Officers— DiABiLiTT— Evidence. 
Where  newly  elected  officers  of  a  corjjoratlon 
failed  for  one  year  to  file  the  report  required  by 
Acts  1609,  p.  643,  which  makes  them  liable  for 
the  corporation  debts  and  criminally  liable  for 
failure  to  report  within  a  reasonable  time,  they 
could  not  escape  liability  on  the  ground  that  the 
debt  was  that  contracted  under  former  officers, 
where  it  was  represented  by  an  overdraft  which 
was  frequently  during  their  terms  reduced  to 
practically  nothing  and  later  increased. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  1477;    Dea  Dig.  «=»340(3).] 

4.  COEPOBATTONS  €=»S44— Offickbs— Failube 
TO  Make  Repobt— Liability — Estoppel. 
Although  corporation  officers  on  giving  their 
note  for  a  corporation  debt  secured  the  promise 
of  the  payee  that  it  would  not  hold  them  per- 
sonally Uable  thereon,  th«  payee  was  not  estop- 
ped to  claim  tlie  statutory  liability  imposed  by 
Acts  1000,  p.  643,  for  failure  to  make  required 
financial  reports. 

[Ed.  Note.— For  other  cluses,  see  Corporations, 
Cent.  Dig.  |  1485;    Dec.  Dig.  <Ss»344.1 

Kirby,  J.,  dissenting. 

Appeal  from  Prairie  Chancery  Court ;  Jno. 
M.  ElUott,  Chancellor. 

Action  by  the  Bank  of  Grand  Prairie 
against  Gus  Breitzke  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed.   ' 

This  suit  was  instituted  by  the  appellee 
against   the  Hazen  Creamery   Company,   a 


corporation,  and  appellants,  the  president 
and  secretary,  respectively,  of  such  corpora- 
tion, to  foreclose  certain  mortgages  and  to 
obtain  a  personal  Judgment  against  the  ap- 
pellants' for  certain  sums  amounting  in  the 
aggregate  to  $5,0(X),  evidenced  by  a  promis- 
sory note  for  that  sum  dated  March  10,  1914. 
After  setting  out  the  different  items  of  in- 
debtedness that  constituted  the  aggregate 
sum  of  $5,000,  for  which  the  note  was  ex- 
ecuted by  the  creainery  company  to  the  ap- 
pellee, giving  the  dates  and  amounts,  it  was 
alleged  in  the  complaint  that  the  appellants, 
as  president  and  secretary  of  the  corpora- 
tion, neglected  to  comply  with  the  statute  re- 
quiring them  to  file  a  certificate  showing 
the  financial  standing  of  the  corporation  of 
which  they  were  officers  In  the  years  1913 
and  1914,  and  that  the  indebtedness  sued  on 
accrued  during  the  period  of  such  neglect 

Appellants  denied  that  they  had  failed  to 
comply  with  the  statute  as  alleged,  and  de- 
nied that  the  indebtedness  to  the  appellee 
was  contracted  during  the  period  of  any  neg- 
lect or  refusal  on  their  part,  and  denied  that 
they  were  indebted  to  the  appellee  in  the 
sum  sued  for.  They  furtlier  set  up  that  the 
note  sued  on  was  for  Indebtedness  of  the 
creamery  company  to  the  appellee  that  exist- 
ed before  appellants  became  officers  of  the 
creamery  company,  and  that  said  Indebted- 
ness was  not  contracted  during  any  period  of 
default  on  their  part  tO  file  the  certificate 
showing  the  condition  of  the  financial  affairs 
of  the  corporation  of  which  they  were  officers. 
They  further  set  up  that  the  note  In  suit  was 
executed  by  the  appellants  as  president  and 
secretary  of  the  corporation  only  after  the 
appellee  had  agreed  with  the  appellants  that 
It  would  not  hold  them  personally  Uable  for 
the  debt  or  any  part  thereof;  that  but  for 
such  agreement  they  wonld  not  have  signed 
the  note  sued  on.  They  further  set  up  that 
the  creamery  company  was  Incorporated  in 
April,  1912,  and  tiiat  default  was  made  in 
filing  the  statement  as  required  by  the  stat- 
ute In  August,  191.3,  by  the  then  president 
and  secretary  of  the  company;  that  f*pel- 
lants  were  elected  to  their  respective  oBices 
October  8,  1913,  and  that  thesy  were  not  re- 
quired by  law  to  file  any  certificate  with 
the  county  clerk  of  Prairie  county  until  Au- 
gust 15,  1014;  that  the  debt  for  which  the 
note  was  given  was  contracted  prior  to  Au- 
gust 15,  1914.  They  further  alleged  that  pri- 
or to  February  15,  1914,  the  sum  of  $1,000 
was  already  due  the  plaintiff,  etidenced  by 
a  promissorj-  note  executed  long  prior  to  the 
time  when  the  appellants  became  officers  of 
the  creamery  company ;  that  prior  to  Febru- 
ary 15,  1914,  the  sum  of  $8,061.88  of  the  In- 
debtedness evidenced  by  the  note  sued  on 
was  due  the  api>ellee'ln  the  form  of  an  over- 
draft ;  and  that  only  $048.62  of  the  note  hi 
suit'  w*8  contracted  after  February  16, 1814. 
They  alleged  therefore  that.  If  they  were  lia-  (^Q 1  p 
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ble  at  all  Tinder  the  law,  Qielr  Uabllity 
would  only  be  for  the  sum  of  ?948.e2.  They 
further  set  up  that  appellee  was  estopped  by 
representations  made  by  Its  officers  at  the 
time  of  the  execution  of  the  note  in  suit 
to  the  effect  that  they  would  not  hold  ap- 
pellants liable  as  officers  for  the  Indebtedness 
sued  on. 

The  testimony  shows  that  appellants 
Breltzke  and  Kumpe  were  elected  president 
and  secretary,  respectively,  of  the  creamery 
company  October  8,  1913.  At  that  time  the 
company  owed  the  bank  the  sum  of  $1,000, 
evidenced  by  a  note,  and  the  further  sum  of 
$1,476.06  in  overdraft.  After  appellants  be- 
came officers  of  the  company.  Its  over- 
drafts on  the  bank  varied,  increasing  and 
diminishing  from  time  to  time.  Eumpe,  the 
secretary,  testified  that: 

"At  lots  of  times  the  overdraft  wag  cat  down 
to  practically  nothing,  bat  tbey  made  a  new 
overdraft  eadi  month.  The  20th  of  the  month 
was  pay  day.  Ou.  that  day  they  vfould  have  tlie 
overdraft  taken  up — everything  covered — andj 
they  would  issue  checks  which  would  cause  an- 
other overdraft.  The  checks  would  be  issued  for 
the  pay  roll  of  the  month  preceding  the  20th. 
At  times  they  would  pay  out  on  the  20th,  and 
there  would  be  times  that  there  would  be  no 
overdraft  until  the  pay  roll  came  in,  and  they 
would  make  a  "new  overdraft.  That  occurred 
between  October  8,  1813,  and  March,  1914." 

It  was  shown  that  as  early  as  October  20, 

1913,  after  appellants  became  officers  of  the 
company,  the  overdrafts  were  reduced  to  as 
low  a  sum  as  $140.3&  On  February  15,  1914, 
the  company  owed  the  bank  a  note  in  the 
sum  of  $1,000  and  an  overdraft  in  the  sum 
of  $3,051.38,  making  a  total  Indebtedness 
of  $4,051.88,  and  interest,  which  bad  been 
contracted  prior  to  that  date.  The  sum  of 
$491.03  was  contracted  after  February  15, 

1914,  and  prior  to  March  10,  1914,  the  date 
when  the  note  in  suit  was  executed.  The 
note,  as  stated,  covered  all  prior  indebted- 
ness of  the  company  to  the  bank,  with  ac- 
crued interest  as  of  that  date.  It  was  admit- 
ted that  the  note  represented  a  valid  indebt- 
edness of  the  company  to  the  appellee. 

The  court  rendered  Judgment  against  the 
creamery  company  for  the  amount  sued  for, 
and  also  rendered  a  judgment  against  tlie 
appellants  for  the  sum  of  $4,360,  amount  of 
principal  and  Interest  from  March  1,  1914, 
to  date  of  decree.  Appellants  seek  by  this 
appeal  to  reverse  the  Judgment. 

Richard  M.  Mann  and  Price  Shofner,  both 
of  Little  Rock,  for  appellants.  Trimble  & 
Williams,  of  Lonoke,  for  appellee. 

WOOD,  3.  (after  stating  the  facts  as 
above).  The  Hazen  Creamery  Company 
(hereafter,  for  convenience,  called  "compa- 
ny") was  incorporated  March  16,  1912,  un- 
der the  provisions  of  chapter  31  of  Kirby's 
Digest.  Under  the  law  it  is  the  duty  of  the 
president  and  secretary  of  every  business 
corporation,  annually  on  or  before  the  15th 
day  of  the  months  of  February  or  August, 
to  file  with  the  county  derk  of  the  eonnty 


in  which  the  company  transaots  its  business 
a  certificate  showing  the  condition  of  the 
financial  affairs  of  the  corporation  on  the 
1st  day  of  January  or  July  next  preceding, 
in  the  particulars  specified  in  section  848 
of  Kirby's  Digest  A  failure  or  refusal  upon 
the  part  of  the  president  or  secretary  of  a 
corporation  to  comply  with  the  above  provi- 
sions renders  them  Jointly  and  severally  lia- 
ble for  all  debts  of  the  corporation  contract- 
ed during  the  period  of  any  such  neglect  or 
refusal,  and  they  are  also  guilty  of  a  misde- 
meanor, punishable  by  a  fine  of  $500,  for 
each  and  every  day  that  they  neglect  to  com- 
ply with  the  above  provisions.  Act  222,  Acts 
of  1909,  p.  643. 

In  Griffin  v.  Long,  96  Ark.  268-278,  131  S. 
W.  672,  674  (36  L.  R.  A.  [N.  S.]  855,  Ann.  Cas. 
1912B,  622),  concerning  this  statute,  we  said: 

"The  reason  of  the  statute  is  to  require  cor- 
porations to  make  such  a  public  showing  of 
their  affairs  as  will  enable  those  dealing  with 
them  to  determine  whether  they  can  safely  give 
them  credit." 

And  in  Beekman  Lumber  Co.  v.  Ahern, 
76  Ark.  Ill,  86  S.  W.  842,  speaking  of  this 
act,  we  said: 

"There  is  nothing  in  the  act  that  requires  an 
officer  who  has  neglected  to  file  such  statement 
within  the  time  named  in  the  act  to  wait  until 
after  the  Ist  day  of  the  next  succeeding  July  or 
January  before  filing  the  statement.  On  the 
contrary,  as  the  act  declares  that,  upon  the  fail- 
ure to  file  the  statement  within  the  time  named, 
the  officer  becomes  liable  for  alt  debts  of  the 
corporation  contracted  during  the  period  of  such 
neglect,  we  are  of  the  opinion  that  it  was  the 
intention  of  the  law  to  make  it  to  the  interest 
of  the  officer  to  file  the  statement  at  as  early  a 
date  as  possible,  when  he  discovers  the  oversight, 
and  when  he  does  file  such  statement,  even 
though  it  be  after  the  dates  named  in  the  act, 
that  he  is  not  liable  for  debts  thereafter  con- 
tracted by  the  corporation  until  he  makes  an- 
other default  in  the  filing  of  another  statement.". 

[1]  While  the  president  and  secretary  are 
made  Individually  liable,  both  civilly  and 
criminally,  for  a  failure  to  comply  with  the 
provisions  of  the  above  statute,  yet  the  duty 
which  the  statute  imposes  attaches  to  them 
as  officials  of  the  corporation,  and  not  as 
individuals.  It  is  an  official  duty  which  these 
officers  of  corporations  owe  to  those  of  the 
public  who  may  have  dealings  with  such  cor- 
porations. The  duty  attaches  to  the  individ- 
ual only  by  virtue  of  the  office  he  holds  in 
the  corporation.  When  there  is  a  failure  to 
comply  with  the  statute,  the  dereliction  con- 
tinues on  the  part  of  the  Individual  only  so 
long  as  he  is  an  officer  of  the  corporation. 
When  his  relation  as  such  is  severed,  he  has 
no  longer  any  duty  to  make  and  file  the  cer- 
tificate required  by  the  statute,  and  he  has 
no  power  to  do  so.  The  civil  liability  im- 
posed upon  these  officers  "for  all  debts  of 
such  coritoration  contracted  during  the  period 
of  any  such  neglect  or  refusal"  therefore  In- 
cludes only  those  debts  which  were  contract- 
ed while  the  individuals  were  officers  of  the 
corporation.  When  the  last  of  the  eptional 
dates  for 
statute  has 


an.    When  the  last  of  the  eptlonal  ^^^  t 

making  the  report  specified  In  the,  t  jOOQIC 
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liable  criminally  for  each  day  thereafter  that 
they  fall  to  make  such  report  until  they  go 
out  of  office,  but  no  longer. 

[2]  The  duties  and  responBibUlties  of  the 
newly  elected  president  and  secretary  begin 
when  they  take  the  place  of  the  old.  One 
of  these  duties  would  be  to  acquaint  them- 
selves with  the  financial  affairs  of  the  cor- 
poration and  to  know  whether  or  not  the 
statute  requiring  the  filing  of  the  annual 
certificate  had  been  complied  with  by  their 
predecessors.  If  it  had  not,  then  it  would 
be  the  duty  of  the  new  ofl!lcers  to  file  the 
same  as  soon  as  they  ascertained  that  fact, 
after  a  reasonable  time  has  elapsed  for  mak- 
ing an  investigation  of  the  financial  affairs 
of  the  corporation.  The  newly  elected  offi- 
cers from  that  time,  so  to  speak,  step  into  the 
shoes  of  their  predecessors,  in  office,  and  their 
liability,  both  civil  and  criminal,  for  derelic- 
tion in  falling  to  make  the  certificate,  is  the 
same  as  their  predecessors  would  have  been 
had  they  continued  in  office.  The  dereliction, 
as  we  have  seen,  attaches  to  the  ones  who 
hold  the  offices  of  president  and  secretary, 
and  Is  a  continuing  dereliction  so  long  aa 
the  statute  is  not  complied  with. 

Unless  the  newly  elected  officers,  succeed- 
ing old  ones,  were  required  to  make  the  cer- 
tificate within  a  reasonable  time  after  as- 
suming the  duties  of  their  offices,  there 
might  be  a  long  Interval  in  which  the  finan- 
cial standing  of  business  corporations  would 
not  be  made  known  to  the  public.  To  Il- 
lustrate, if  the  first  elected  president  and 
secretary  of  such  coriwration  should  let  the 
15th  day  of  February  or  the  15th  day  of 
August  go  ^  without  filing  the  certificate, 
and  thus  fall  to  comply  with  the  statute,  and 
if  they  then  were  immediately  displaced  by 
•new  officers,  these  newly  elected  officers  could 
wait  until  the  next  annual  period  before 
making  the  certificate  required  by  law,  and 
there  would  be  an  Interval  of  a  year  wherein 
no  certificate  was  filed,  and  debts  could  be 
contracted  by  the  corporation,  and  neither 
the  old  nor  the  new  officers  liable  therefor. 
This  would  frustrate  the  salutary  purpose  of 
the  law,  which  is  to  require  business  cor- 
porations, through  their  president  and  secre- 
tary, to  advise  the  public  by  these  annual 
certificates  of  their  financial  standing. 

But  counsel  for  appellants  contend  that 
the  outgoing  president  and  secretary,  hav- 
ing failed  to  comply  with  the  statute  while 
in  office,  would  continue  liable  for  debts  of 
the  corporation  contracted  until  the  next 
annual  date  for  filing  the  certificate;  that 
the  period  of  "such  neglect  or  refusal"  con- 
tinues till  that  time.  To  support  this  con- 
tention, they  cite  and  quote  at  length  from 
Providence  Steam  Engine  Co.  r.  Chas.  Hub- 
bard, 101  U.  S.  188,  25  L.  Ed.  786.  In  that 
case  it  was  held  that  where  an  outgoing 
president  (under  a  statute  fixing  the  same 
dates  as  ours  for  flliag  the  certificate)  failed 
to  file  the  certificate  while  he  was  In  of- 
fice on  the  15tb  of  February,  and  retired 


without  doing  so,  the  incoming  president, 
who  was  elected  "less  than  two  months  prior" 
to  the  15th  of  August  (the  next  annual  date), 
would  not  be  liable  for  a  debt  of  the  cor- 
poration contracted  before  be  took  bla  office, 
nor  during  the  short  period  of  less  than  two 
months  between  the  date  of  his  election  and 
August  15th  (the  date  when  he  had  to  file 
his  certificate)  that  he  was  not  liable  for 
sudi  debt  even  though  his  default  continued 
after  that  date,  because  he  was  not  in  de- 
fault during  the  period  when  the  debt  was 
contracted.  While  the  statute  under  review 
in  that  case  Is  similar  to  ours,  the  facts  are 
quite  different.  Much  tliat  is  said  in  tbe 
opinion  is  in  harmony  with  the  views  we 
have  expressed,  and  we  do  not  regard  tbe 
case  as  authority  to  support  the  contention 
of  counsel.  But  even  if  it  were,  we  could 
not  follow  it,  for  we  could  never  hold,  un- 
der our  statute,  that  the  retiring  president 
and  secretary  who  had  failed  to  file  the  cer- 
tificate would  be  liable  for«debts  contracted 
by  the  corporation  after  they  went  out  of 
office.  They  would  be  liable  and  could  be 
sued  after  they  went  out  of  office  for  the 
debts  contracted  during  the  period  of  their 
default,  which  would  continue  until  their  re- 
tirement if  they  neglected  till  that  time  to 
file  the  certificate.  If  the  civil  liability  could 
be  continued  for  debts  created  thereafter, 
then  the  criminal  liability  would  also  con- 
tinue, and  thus  individuals  could  be  civilly 
liable  for  debts  they  did  not  contract,  and 
had  no  power  to  prevent  and  could  be  se- 
verely punished  criminally  for  an  act  they 
did  not  and  could  not  do. 

Corporations  can  only  perform  their  duties 
to  the  public  through  thelf  officers  and 
agents,  and  as  shown  in  Griffin  v.  Long,  and 
Beeknian  Lumber  Co.  v.  Ahem,  supra,  tbe 
intention  of  the  Legislature  was  to  iuipoee 
a  duty  upon  corporations  to  make  these  cer- 
tificates sliowing  the  financial  standing  of 
the  corporation,  through  their  president  and 
secretary;  and  to  make  sure  that  the  dnty 
was  discharged  the  Legislature  made  these 
officers  Individually  liable  for  failing  to  per- 
form such  duty.'  Primarily,  the  duty  under 
the  statute  is  one  which  the  corporation  owes 
the  public,  and  one  which  the  Legislature 
has  designated  must  be  performed  by  the 
president  and  secretary  of  such  corporation. 
If  it  is  a  duty  that  inheres  in  the  otSces 
under  the  statute,  then  it  is  one  which  these 
officers,  upon  assuming  their  offices,  must 
perform  as  soon  as  they  can  reasonably  do 
so  where  it  has  been  neglected  by  their  pred- 
ecessors. 

In  this  view  of  the  statute,  there  is  no 
difference  In  principle  between  this  case  and 
that  of  Boughton  ▼.  Otis,  21  N.  T.  261-201, 
where  the  court  said: 

"A   board   of   trustees  guilty    of  default  in 
January,  and  retiring  from  office,  is  liable  for 
all  antecedent  debts  and  for  those  only;    and         _ 
that  the  sucoessors,  if  they  continue  tbe  default      ^  I  ^ 
until  the  next  January  and  no  longer,  are  liable,  x  Lvl 
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for  the  debts  ofterwards  contracted  daring  that 
year,  and  for  no  other.  If  the  persons  Buccceed- 
ing  to  office  promptly  pbey  the  leqiUremeut  of 
tltc  act,  they  will  escape  all  liability,  and  it  is 
plainly  just  that  they  shoald,  because  there  Is 
no  failure  of  duty  pn  their  part.  If  they  do  not, 
they  very  propeny  incur  the  baaard  of  the  debts 
which  chey  themselves  as  trustees  contract. 
This  hazard  they  may  be  quite  willing  to  incur ; 
but  there  is  neither  principle  nor  policy  in  mak- 
ing them  responsible  for  the  acts  and  defeults 
of  their  predecessors.  The  general  policy  of  the 
act  is  immunity  from  personal  liability,  but  this 
is  attended  by  certain  conditions  demanding  the 
personal  observance  of  the  trustees." 

[3]  Applying  the  above  doctrine  to  the 
tacts  of  this  record,  it  appears  that  the  com- 
pany was  Incorporated  March  16,  1912 ;  that 
its  then  president  and  secretary  did  not  file 
any  certificate  as  long  as  they  were  in  office. 
The  appellants  were  elected  October  8,  1913 ; 
tbey  filed  no  certificate  until  October,  1914. 
Tbus  it  will  be  seen  that  appellants  allowed 
about  a  year  to  elapse  before  filing  the  cer- 
tificate. Tbey  contend  that  under  the  stat- 
ute it  was  optI(«al  with  them  to  file  either 
on  the  15th  of  February  or  the  15th  of  Au- 
gust succeeding  their  election,  and  that  their 
period  of  delinquent?  therefore  did  not  begin 
until  August  15,  1914.  But,  as  we  have 
shown,  this  was  not  a  correct  view  of  the 
statute.  It  was  the  duty  of  appellants  to 
file  the  certificate  within  a  reasonable  time 
after  tbey  assumed  the  duties  of  their  offices', 
and  the  finding  of  the  chancellor  that  the 
amount  of  the  debts  for  which  the  decree  was 
rendered  was  incurred  during  the  period  of 
their  delinquency  is  not  against  the  pre- 
ponderance of  the  evidence.  A  clear  pre- 
ponderance of  the  evidence  showed  that  the 
indebtedness  for  which  the  decree  was  ren- 
dered was  in  the  shape  of  overdrafts  on  the 
bank  which,  with  interest  from  March  1, 
1914,  up  to  the  date  of  the  decree,  amounted 
to  the  sum  of  $4,360,  for  which  the  decree 
was  entered.  Appellants  waited  too  long  to 
file  the  certificate,  and  these  overdrafts  rep- 
resented an  Indebtedness  that  accrued  during 
the  period  of  their  default,  for  there  is  un- 
disputed testimony  in  the  record  to  the  ef- 
fect that,  at  times  when  the  pay  rolls  were 
completed  on  the  20th  of  each  month  the 
overdrafts  would  amount  to  practically  noth- 
ing. 

[4]  There  is  nothing  in  the  record  to  estop 
api>ellee  from  claiming  judgment  against  the 
appellants.  It  Is  conceded  that,  at  the  time 
appellee's  cashier  told  appellants  that  they 
would  not  be  held  jpersoaally  liaUe  on  the 
note  of  4^,000,  the  parties  did  not  have  In 
mind  the  statutory  liability  of  appellants. 
This  is  the- correct  view  of  tiie  evidence,  and 
appellee  was  therefore  not  estopped  from 
maintaining  this  suit  for  the  statutory  lia- 
bility. 

The  decree  is  affirmed. 

KIRBT,  X,  dissenting. 


BLKINS  et  al.  v.  HENRY  VOGT  MACH.  CO. 

(No.  93.) 
(Supreme  Court  of  Arkansas.     June  26,  1916.) 

1.  Novation  i8=all— Pueading. 

The  defense  of  novation  is  sufficiently  al- 
leged by  the  answer,  in  an  action  on  a  note 
given  by  defendants  for  machinery  t)ought  by 
them  of  plaintiff,  that  they  sold  the  machinery 
to  D.,  wjth  the  understanding  that  they  were 
to  be  relieved  from  payment  of  the  note,  and 
that  for  a  valuable  consideration,  consisting  of 
the  execution  of  a  mortgage  by  D.  to  plaintiff 
to  secure  payment  of  the  indebtedness,  plain- 
tiff had  released  them  from  all  liability. 

[M.  Note. — For  other  cases,  see  Novation, 
Cent.  Dig.  |  11;   Dec.  Dig.  «=all.] 

2.  NovATioit  «=3l2 — BuBDEK  of  PaooF. 

Defendant  has  the  burden  of  proof  on  the 
defense  of  novation. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  J  12;    Dec.  Dig.  <8=»12.] 

3.  Novation  «=»1— Nature. 

Novation  is  the  substitution  by  mutual  con- 
sent of  one  debtor  for  another,  or  a  new  debt 
for  an  old  one,  whereby  the  old  debt  is  ex- 
tinguished. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cant  Dig.  {  1;   Dec.  Dig.  €=>1. 

For  other  definitions,  see  Words  and  Phrases, 
Finit  and  Second  'Series,  Novation.] 

4.  Novation  «=!»12— Evidence. 

Novation  need  not  be  shown  by  express 
words  to  that  effect,  but  may  be  implied  from 
the  facts  and  circumstances  and  the  subsequent 
conduct  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Novation. 
Cent,  Dig.  §  12;    Dec.  Dig.  «=>12.] 

6.  Novation  <S=>H— Bvidence. 

Defendants  under  their  defense  of  nova- 
tion may  introduce  any  correspondence,  trans- 
actions, conduct,  or  admissions  of  plaintiff  or 
its  authorized  agent  tending  to  support  it. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent  Dig.  $  11;   Dec.  Dig.  <S=>11.] 

6.  Depositions    ^=»101  — Intboouction    by 
Other  Party. 

Defendants  may  introduce  the  deposition  of 
plaintiffs  secretary  taken  by  it  in  the  case,  its 
attorneys  consenting  thereto. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  237-241 ;    Dec.  Dig.  <S=»101.] 

7.  Novation   «=»13  —  Scfficibnot   of  Evi- 
dence. 

Evidence  held  sufficient  to  go  to  the  jury 
on  the  defense  of  novation. 

[Ed.  Note. — For  other  cases,  see  Novation, 
Cent  Dig.  §  13;   Dec.  Dig.  «=13.] 

Appeal  from  Circuit  Court,  White  County; 
J.  M.  Jackson,  Judge. 

Action  by  the  Henry  Vogt  Machine  Compa- 
ny against  Joseph  Elklns  and  another.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded  for  new  trial. 

Appellee  machine  company  brought  suit 
upon  three  promissory  notes,  signed  by  James 
Elklns,  W.  D.  Raywlnkle,  C.  C.  Edwards,  and 
H.  E.  Watson,  for  the  aggregate  amount 
thereof.  The  notes  were  given  for  machin- 
ery to  be  used  for  the  erection  of  an  ice 
plant  by  a  partnership  known  as  the  Kenseft 
Ice  &  Gin  Company,  composed  of  said  indi- 
viduals. Only  the  defendants  Elklns  and 
Raywlnkle  answered,  denying  the  plaintitf'i 
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right  to  recover  against  them,  and  alleged 
that  they  had  sold  their  interest  In  the  ma- 
chinery to  C.  C.  Edwards,  J.  M.  Devlin,  and 
T.  E.  Devlin,  with  the  xmderstandlng  that 
they  were  to  be  relieved  from  the  payment 
of  the  note,  and  that  for  a  valuable  consid- 
eration, consisting  of  the  execution  of  a 
mortgage  by  Devlin  and  others  to  it  to  se- 
cure the  payment  of  the  said  Indebtedness, 
plaintiff  had  released  them  from  all  liability. 
The  notes  were  introduced  in  evidence  and 
read  to  the  Jury,  with  the  statement  by  ap- 
pellee's counsel  that  there  was  a  balance  due 
of  twenty-three  hundred  and  some  odd  dol- 
lars. 

Appellants  Introduced  J.  M.  Devlin,  who 
testified  that  he  had  been  connected  with  the 
Kensett  Ice  &  Gin  Company,  and  bougbt 
Messrs.  Raywlnkle's  and  Elklns'  interest 
therein  some  time  in  March,  1912;  that  he 
wrote  the  machine  company  several  letters 
about  it,  to  ascertain  if  his  purchase  would 
be  satisfactory;  that  he  received  from  them 
the  following  telegram: 

"LonisviUe,  Ky.,  8-21—12. 
"James  M.  Devlin,  Kensett,  Ark.: 

"Will  await  payments  you  mention,  July  .and 
November,  provided  Elkins,  Raywinkle,  all  will 
have  satisfactory  agreement  among  yourselves 
without  changing  notes,  etc.  Its  useless  for 
the  short  time.  Adam  VoKt,  our  Secretary, 
will  be  Gayoso  Hotel,  Memphis,  tomorrow.  If 
yon  want  to  see  him,  notify  him  exact  time  at 
Hotel. 

"[Signed]    Henry  Vogt  Machine  Company." 

They  offered  to  show  by  this  witness  that 
appellee  company  had  written  certain  letters 
to  him  indicating  a  willingness  to  accept 
the  new  debtors  upon  the  giving  of  satisfac- 
tory security,  and  that  certain  mortgages  had 
been  executed  by  said  purchasers  of  the  Ray- 
winkle-Elklns  Interest  to  the  machine  com- 
pany and  foreclosed  by  it.  The  mortgages 
were  also  offered  in  evidence,  but  excluded 
by  the  court,  which  likewise  refused  to  per- 
mit appellants  to  show  that  the  mortgages 
bad  been  foreclosed  and  what  money  had 
been  realized  therefrom.  Certain  agreements 
between  the  machine  company,  as  to  the  sale 
of  the  plant,  and  H.  E.  Watson,  C.  C.  Ed- 
wards, J.  M.  Devlin,  and  T.  E.  Devlin,  were 
also  offered  in  evidence,  and  likewise  the 
deposition  of  Adam  Vogt,  the'secretary  of  the 
machine  company,  containing  statements 
tending  to  show  its  knowledge  of  the  propos- 
ed transaction  and  consent  thereto  upon  the 
execution  of  certain  security  by  the  purclias- 
ers  of  the  Raywinkle-Elkius  interest  The 
introduction  of  the  depositions  was  consent- 
ed to  by  appellee's  attorneys,  but  the  depo- 
sition was  excluded  by  the  court  as  incom- 
petent. It  thereupon  directed  a  verdict 
against  appellants,  and  from  the  Judgment 
thereon  this  appeal  is  prosecuted. 

Jno.  E.  Miller  and  Rachels  &  Tarnell,  all 
of  Searcy,  for  appellants,  Brundidge  & 
Neelly,  of  Searcy,  for  appellee. 


fCIBBY,  J.  (after  stating  the  facta  as 
above).  [1, 1]  The  answer  sufficiently  alleged 
a  defense  to  the  suit;  but  the  burden  of 
proof  was  upon  the  defendants,  appellants, 
to  establish  the  truth  thereof. 

[3]  "Novation  Is  the  substitution  by  mutu- 
al agreement  of  one  debtor  or  of  one  creditor 
for  another,  whereby  the  old  debt  is  extin- 
guished, or  the  substitution  of  a  new  debt  or 
obligation  for  an  existing  one,  which  is 
thereby  extinguished."    29  Cyc.  1130. 

[4]  "It  is  not  essential  that  the  assent  to- 
and  acceptance  of  the  terms  of  the  novation 
be  shown  by  express  words  to  that  effect,  but 
the  same  may  be  implied  from  the  facts  and 
circumstances  attending  the  transaction  and 
in  the  conduct  of  the  parties  thereafter. 
Such  consent  is  not  implied  merely  from  the 
performance  of  the  contract  by  the  substi- 
tute, for  that  might  well  consist  with  the  con- 
tinued liability  of  the  original  party;  the  sub- 
stitute acting  for  that  purpose  In  the  capacity 
of  agent  for  the  original  obligor."  20  Cyc. 
1132,  1183;  Logan  v.  Williamson,  3  Ark.  220; 
Brewer  &  Son  v.  Winston,  46  Ark.  166.  See, 
also,  Union  Cent  Life  Ins.  Co.  v.  Hoyer.  66 
Ohio  St  344,  64  N.  K  485;  Walker  v.  Wood, 
170  IlL  463,  48  N.  E.  919;  Dewltt  v.  Monjo. 
46  App.  Div.  533,  61  N.  Y.  Snpp.  1046. 

[»-7]  They  had  the  right  to  introduce  tes- 
timony in  support  of  the  allegations  of  their 
answer,  and  any  correspondence,  transac- 
tions, conduct  or  admissions  of  appellee  com- 
pany or  its  authorized  agent  tending  to  prove 
it  and  also  the  deposition  of  its  said  secre- 
tary taken  in  the  case  by  appellee,  its  attor- 
neys having  consented  thereto,  and  the  court 
erred  In  the  exclusion  of  such  testimony 
from  the  Jury.  It  was  substantial  testimony, 
which  would  have  supported  a  verdict  tu 
favor  of  appellee  under  proper  instructions), 
had  the  Jury  seen  fit  to  give  It  credit,  and  the 
court  erred  in  its  rulings  excluding  the  tes- 
timony and  In  directing  the  verdict  Wil- 
liams T.  St  L.  &  S.  F.  Ry.  Ca,  103  Ark.  401. 
147  S.  W.  93;  Brigham  v.  DnrdaneUe,  etc., 
Ry.  Co,  104  Ark.  267,  149  S.  W.  90. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  for  a  new  trial. 


MILLER  v.  SUMMERS.    (No.  407.) 
(Supreme  Court  of  Arkansas.     May  16,  1916.) 

1.   EXECtTTORS  AND  ADMINISTRATOBS  ®=>256<4) 

—  Claim  AOAiNcrr  Estate  —  Appeal — Pao- 

CEEOINQS  IN  OlKCUIT  CoUBT— MOTIONS. 

Where  no  motion  to  require  that  the  claim 
against  an  estate  be  mide  definite  and  certain, 
as  required  by  Klrby's  DiR.  I  118,  was  made  in 
the  probate  court  upon  the  hearing  thereof,  there 
was  no  abuse  of  discretion  in  this  denial  of  the 
motion  made  upon  the  calling  of  the  case  for 
trial  in  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
AdminiRtrators.  Cent  Dig.  lit  252.  912;  Dec 
Dig.  «=»2r)t)(4).]  ^Q 
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2.  BXSCUTOBS  AND  Adionibtxatobs  4=9227(1) 

—Claim  Against  Bstatb— Fobk. 
I'nder  Kirby's  Dig.  I  113,  requiring  a  de- 
mand against  an  estate  founded  upon  an  account 
to  set  forth  each  item  distinctly  and  the  credits, 
if  any,  an  account  for  services  rendered  in  keep- 
ing house  for  and  in  nursing  and  caring  for  the 
deceased  during  bis  last  illness,  was  sufficiently 
definite  to  invoice  the  jurisdiction  of  the  court; 
as  it  indicated  the  kind  of  evidence  that  could  be 
used  in  the  establishment  thereol 

[HM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I!  811,  812,  842 ; 
Dec.  Dig.  «=>227a).] 

9.  Executors  and  Aduinibtbators  ®=>221(5) 
—Claim  Against  Estate— Sufficiency  of 
Evidence— Implied  Contract. 
Evidence  hM  sufficient  to  show  that  the 
claimant's  services  in  keeping  house  for  and  car- 
ing for  the  deceased  were  not  intended  or  ex- 
pected to  be  gratuitous,  and  that  there  was  an 
implied  contract  for  payment. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators.  Cent  Dig.  ii  903%,  1874, 1876; 
Dec.  Dig.  «=.221(5).] 

4.  Executors  and  Administbatobs  $=>206(2) 
—  Claim  Against  Estate  —  Implied  Oon- 
TBACT — Amount  of  Recovery. 
An  implied  contract  to  pay  for  services  in 
keeping  house,  nursing,  etc.,  would  permit  a  re- 
covery for   what  the  services  were  reasonably 
worth  or  their  reasonable  value. 

[Kd.  Note.— For  other  cases,  see  Executors  and 
Administrators.  Cent  Dig.  I  733;  Dec  Dig.  «=» 
206(2).] 

fi.  Appeal  and  Ebrob  «=3302(4)  —  Motion 
FOB  New  Tbial— Assignment  of  Ebbob. 
It  is  the  purpose  of  the  motion  for  a  new 
trial  to  point  out  and  define  with  reasonable 
certainty  the  particular  objection  urged,  that  the 
court's  attention  may  be  definitely  directed  to  it 
and  an  assignment  of  error  "in  each  ruling  of 
law"  was  not  sufficient  to  require  a  review  of 
any  of  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1748;  Dec.  Dig.  <S=>302(4).] 

6.  Trial   «=>2C0(1)   —   Requested   Xnstbdc- 
TtONS— Given  Instbuctions. 

The  refusal  of  requested  instructions  was 
proper,  when  covered  by  the  instructions  given. 
[Ed.  Note.— Po*  other  cases,  see  Trial,  Cent 
Dig.  f  661 ;  Dec.  IMg.  «=>260(l).l 

7.  Executors  and  Adminibtbatobs  «=>22S(1) 
—Claim  Against  £^ate— Limitation. 

All  the  items  of  an  account  against  an  es- 
tate accraing  more  than  three  years  before  the 
death  of  the  deceased  were  barred  by  the  stat- 
ute of  limitations,  and  could  not  be  recovered 
on. 

[Ed.  Note.— For  other  cases,  see  Execntors  and 
Administrators,  Cent  Dig.  f|  789.  793%,  795, 
799.  SOS,  806;   Dec;  Dig.  «=s>225(l).] 

&  Appeal  and  Ebbob  «=>302(3)— Evidence- 
Exceptions. 
Where  the  exception  to  the  introduction  of 
evidence  is  not  preserved  in  the  motion  for  a 
new  trial,  it  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  1747;  Dec.  Dig.  <8=>302(3).] 

Appeal  from  Circalt  Court,  Sebastian 
County;  Paul  Uttle,  Judge. 

Claim  by  Frank  Summers  against  F.  H. 
MlUer,  adminl&trator  of  tbe  estate  of  Thos. 
C.  Miller,  deceased.  From  the  judgment  of 
the  drcttit  court  affirming  tbe  allowance  of 
the  elatm  by  tbe  probate  ooort,  defendant 
appeals.    AlRrnied. 


T%ls  appeal  comes  from  tbe  Jadgment  of 
allowance  by  the  circuit  court  of  a  claim 
against  tbe  estate  of  Thos.  O.  Miller,  de- 
ceased, upon  appeal  from  tbe  judgment  of 
allowance  by  the  probate  court  Tbe  claim 
was  set  out  as  follows: 

"May  22, 1914. 
"Estate  of  Thos.  C.  Miller,  Deceased,  to  Frank 
M.  Summers  and  A.  D.  Summers,  Debtor. 

"To  services  rendered  him  in  keeping  house 
and  nursing  and  caring  for  him  during  his  last 
illness,  $800.00." 

Following  the  affidavit  to  tbe  claim  Is 

tbe  indorsement  thereon: 

"Presented  and  disallowed  June  1, 1914,  F.  H. 
Miller,  administrator."  "Piled  this  11th  day  of 
June,  1914,  by  the  clerk.  Examined  and  allowed 
October  6,  1914,  Fourth  Class.  Ezra  Hester, 
Probate  Judge." 

The  defendant  filed  a  motion  in  tbe  dr- 
cult  court  to  dismiss  and  to  require  plaintiff 
to  make  tbe  claim  more  definite  and  certain, 
which  was  overruled,  and  exception  saved. 

It  appears  from  the  testimony  that  Dr.  T. 
C.  Miller,  who  had  been  estranged  from  bis 
wife  and  part  of  his  family  for  some  years, 
moved  to  Dayton  and  purchased  there  a 
small  place  of  the  value  of  about  $800 ;  that 
Frank  Summers  and  his  wife  moved  to  the 
place  at  bis  request  and  kept  house  and  did 
the  cooking,  washing,  and  nursing  and  tak- 
ing care  of  the  doctor  when  ill  from  that 
time  until  his  death.  He  was  subject  to 
heart  disease,  and  frequently  fell  when  go- 
ing about,  and  bad  to  be  carried  to  his  house. 
He  continued  practicing  medicine  until  short- 
ly before  his  death,  and  Mrs.  Summers  fre-; 
qnently  mixed  the  prescriptions  or  medicines 
for  him  when  be  was  unable  to  do  so,  and 
towards  the  last  she  attended  and  assisted 
him  in  his  obstetrical  cases.  His  illness  and 
weakness  was  sudi  as  caused  the  loss  of  con- 
trol of  his-  bladder  and  bowels  and  necessi- 
tated a  great  deal  of  washing  and  attention 
to  keep  the  bedding  and  house  in  sanitary 
condition.  He  was  ill  and  confined  to  his 
bed  about  a  month  and  a  half  befwe  bis 
death.  He  frequently  stated  to  different 
friends  and  neighbors  that  Summers  and 
his  wife  were  taking  tbe  best  of  care  of  him 
and  giving  the  moet  considerate  attention  to 
his  needs,  and  that  he  Intended  that  they 
should  have  the  place  when  he  was  dead  as 
compensation  for  their  services;  that  his 
family  bad  neglected  and  most  all  of  them 
had  refused  to  visit  or  have  anything  to  do 
with  him. 

W.  J.  Miller,  a  son,  testified  about  tbe 
services  rendered  by  appellee  and  the  care 
and  attention  bestowed,  and  stated  that  his 
father  had  told  him  when  he  visited  him 
shortly  before  bis  last  Illness  of  the  service 
of  Summers  and  his  wife,  who  were  there  In 
the  house,  and  said  if  anything  should  bap- 
pen  to  blm  that  be  wanted  Summers  and 
bis  wife  to  have  the  place.  He  also  said 
that  the  heirs  at  a  meeting  after  the  death 
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of  his  father  decided  that  the  place  ought  to 
go  to  Summers  and  wife.  One  other  relative 
testified  to  the  same  effect,  but  others  de- 
nied any  such  decision.  Numerous'  witnesses 
stated  that  they  had  heard  Dr.  Miller  re- 
mark, about  the  excellent  service  rendered 
by  appellee  In  taking  care  of  him,  and  that 
he  Intended  to  compensate  them  with  the 
place  where  he  lived  upon  his  death. 

There  was  other  testimony  showing  that 
Dr.  Miller  paid  the  grocery  bills,  and  appellee 
stated  that  It  was  the  understanding  that  he 
should  do  so,  and  that  he  would  take  care  of 
the  expenses  of  the  barn,  and  that  himself 
and  wife  paid  no  board.  There  was'  some 
testimony  relative  to  the  value  of  the  serv- 
ices of  a  trained  nurse,  and  a  great  deal  of 
testimony  as  to  the  continuous  disagreeable 
and  exacting  service  rendered  during  the 
last  illness  of  deceased. 

The  court  Instructed  the  jury  refusing  to 
give  all  of  the  Instructions  requested  by  ap- 
pellant but  one. 

.  Jo  Johnson,  of  Ft.  Smith,  for  appellant 
A.  A.  McDonald,  of  Ft.  Smith,  for  appellee. 

KIRBT,  J.  (after  stating  the  fiacts  as 
above).  [1,1]  It  Is  Insisted  that  the  court 
erred  In  denying  the  motion  to  require  the 
claim  of  appellee  made  more  definite  and 
certain.  The  statute,  it  Is  true,  provides 
that  the  claim  may  be  exhibited  against  the 
estate,  "and  if  the  demand  be  founded  on  an 
account,  by  serving  a  copy  thereof,  setting 
forth  each  item  distinctly  and  the  credits 
thereon.  If  any."  Section  118,  Kirby's  Digest 
But  no  motion  to  require  the  claim  made 
more  definite  'and  certain  was  made  in  the 
probate  court  upon  the  hearing  thereof,  and 
no  abuse  of  discretion  was  shown  in  the  de- 
nial of  the  motion  therefor  made  upon  the 
calling  of  the  case  for  trial  in  the  circuit 
court  The  account  spedfles  that  the  claim 
was  for  keeping  house,  nursing,  and  caring 
for  deceased  during  the  certain  time  "and 
•  during  his  last  illness,"  and  is  sufficiently 
definite  to  invoke  the  Jurisdiction  of  the 
court  and  indicate  the  kind  of  evidence  that 
could  be  used  In  the  establishment  thereof. 

[8,4]  The  testimony  is-  sufficient  to  Show 
that  the  services  were  rendered,  and  were 
not  intended  by  the  claimant,  nor  expected 
by  the  beneficiary,  the  deceased,  to  be  ren- 
dered gratuitously,  and  there  was  an  implied 
contract  for  payment  that  would  permit  a 
recovery  for  what  they  were  reasonably 
worth,  or  their  reasonable  value.  Lewis  v. 
Lewis,  76  Ark.  191,  87  S.  W.  134. 

[S]  It  Is  next  complained  that  the  court 
erred  In  the  giving  and  refusing  of  Instruc- 
tions. The  assignment  In  the  motion  for  a 
new  trial  rends: 

"Erred  separately  and  severally  in  each  ruling 
of  law  to  wnich  objection  made  at  the  time  and 
exception  saved  by  defendant  aa  shown  by  the 
stenographer's  transcript,"  etCL 


It  cannot  be  expected  that  the  court  will 
go  Into  an  examination  of  the  transcript 
to  ascertain  what  rulings  were  made,  for 
necessarily  all  rulings  made  on  any  point 
were  of  law  applicable  to  the  particular 
fact  or  condition  requiring  It,  and  it  is  the 
purpose  of  the  motion  for  a  new  trial  to 
point  out  or  to  define  with  reasonable  cer- 
tainty the  particular  objection  urged,  that 
the  court's  attention  may  be  definitely  di- 
rected to  it  The  error  alleged  In  the  mo- 
tion for  a  new  trial  for  the  giving  and  re- 
fusing of  instructions  is  a  little  more  definite 
and  specific  than  the  one  set.  out,  and  it  is 
doubtful  If  it  is  sufficient  to  reqnlre  a  review 
of  any  of  sajd  Instructions  here. 

[6,  7]  The  instructions  given  by  the  court, 
upon  the  whole,  appear  to  declare  the  law 
correctly,  however,  and  any  that  were  prop- 
erly asked  and  refused  are  covered  by  those 
given.  The  court  instructed  the  jury  that 
all  items  of  appellee's  account  accruing  more 
than  three  years  before  the  death  of  the  de- 
ceased were  barred  by  the  statute  of  limita- 
tions and  could  not  be  recovered  on. 

[8]  Complaint  is  made  In  the  brief  about 
the  introduction  of  certain  testimony,  but  the 
exceptions  thereto  were  not  preserved  in  the 
motion  for  a  new  trial  and  cannot  be  con- 
sidered here. 

Upon  the  whole  case  we  find  the  testimony 
is  sufficient  to  sustain  the  Judgement,  and, 
there  being  no  prejudicial  error  in  the  rec- 
ord, the  Judgment  is  affirmed. 


CABEIX  V.   BOABD   OF   IMPBOVBMENT 

OF  IMPBOVEMEXT  DIST.  NO. 

10  OF  TBXARKANA. 

BOBBRTS  et  el.  v.  SAME. 

(Nos.  405,  78.) 

(Supreme  Contt  of  Arkansas.    May  15,  1916.) 

1.  Municipal  CoBPOBATioifs  9s>578  —  As- 

BBSSlfENT— SBTTINO  AslnB  8AI.B. 

Where  plaintiffs'  real  estate  was  advertised 
for  sale  as  "owner  unknown,"  and  sold  without 
their  knowledge  in  a  statutory  proceeding  ■■> 
rem  to  collect  delinqnent  assessments  on  tlie 
property  by  an  improvement  district,  tlie  de- 
cree of  sale  will  not  be  set  aside  for  frand  in 
that  the  owner  was  actually  known  at  time  of 
sale,  since  a  decree  of  sale  of  real  estate  for 
nonpayment  of  taxes  may  only  be  impeached 
for  frand,  where  such  fraud  is  extrinsic  of  the 
matter  tried  in  the  cause. 

[B)d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1291;  Dec  Dig. 
<S=>578.] 

2.' Municipal  Cobfobations  4s>57Q  —As- 
sessment—Setting Abioe  Sale. 
Under  Kirby's  Dig.  H  6681-6696,  provid- 
ing that  improvement  districts  may  file  a  com-      ; 
plaint  in  equity  for  the  sale  of  delinquent  prope^ 
ty  for  the  payment  of  assessments,  and  that  the 
owner  of  the  property  shall  be  made  defendant 
if  known,  but,  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  suit  shall  pro-      : 
cced  as  a  proceeding  In  rem  against  the  prop- 
erty,  where  plaintiffs'  real  estate  was  adver- 
tised for  sale  under  "owner  unknown,"  and  at  T 
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the  pablie  sale  web  bid  in  by  an  attorney,  for 
the  improvement  district  commission,  the  sale 
was  invalid,  and  -will  be  avoided,  since  the 
board,  deriving  its  powers  directly  from  the 
Legislature,  in  exercising  them  is  under  a  duty 
to  the  property  owner,  as  well  as  to  the  city, 
to  ascertain  his  identity. 

[Ed.  Note. — For  other  cases,  see  Monidpal 
Corporationa,   Cent.   Dig.   {   1288;    Dec.   Dig. 

KeCnlloch,  C.  J.,  and  Kirby,  J.,  dissenting. 

Appeal  from  Miller  Chancery  Court;  Ja8. 
D.  Shaver,  Chancellor. 

Suits  by  J.  B.  Cabell  and  by  Mary  J.  Rob- 
erts and  another  against  the  Board  of  Im- 
provement of  Improvement  District  No.  10  of 
Texarkana,  which  were  consolidated  for  trlaJ. 
Vrosa  a  decree  for  defendant  in  each  case, 
plaintiffs  appeal.  Reversed  and  remanded, 
with  directions. 

The  issues  Involved  In  the  appeal  In  each 
of  these  cases  Is  the  same,  and  on  that  ac- 
count one  (pinion  may  serve  in  both  cases. 
£ach  case  was  begun  in  the  chancery  court  by 
the  owner  of  property  in  an  Improvement  dis- 
trict In  the  dty  of  Texarkana,  Ark.,  to  set 
aside  the  statutory  foreclosure  sale  made  by 
the  board  of  commissioners  of  the  improve- 
ment district  and  to  qnlet  their  title.  The 
material  facts  are  as  follows: 

In  1911  Improvement  district  No.  10  was 
created  out  of  part  of  the  city  of  Texarkana, 
Ark.,  for  the  purpose  of  laying  and  maintain- 
ing a  sewer  uystem.    Texarkana  Is  a  <dty 
lying  partly  in  the  states  of  Arkansas  and 
Texas.    At  the  time  the  Improvement  district 
in  question  was  organized,  J.  B.  Cabell,  was 
the  owner  of  a  lot  which  had  on  It  two  frame 
buildings,  one  a  dwelling  house,  and  the  other 
a  storehouse.    At  the  time  of  the  creation 
of  the  district,  and  tiince  that  time,  Cabell 
lias  resided  at  New  Boston,  Bowie  county, 
Tex.,  where  he  Is  principal  of  the  colored 
schoola    Cabell  had  a  deed  to  his  property 
which   was  duly  recorded  on  February  18, 
1911,   before  the  Improvement  district  was 
created.    At  the  time  the  Improvement  dis- 
trict was  organized  Mary  J.  Roberts  and  her 
sbster,  Mrs.  E.  A.  Blankenship,  owned  two 
lots  within  the  boundaries  of  the  Improve- 
ment district  on  which  was  situated  tene- 
ment houses.    Miss  Roberts,  her  sistec  and 
brother,  John  P.  Roberts,  moved  to  the  dty 
of  Texarkana,  Tex.,  many  years  before  the 
improvement  dltstrict  In  question  was  organiz- 
ed,    With  their  joint  means  they  purchased 
the  property,  the  title  to  which  was  taken 
in  the  name  of  their  brother.    They  had  a 
written   agreement  by  which  the  property 
went  to  the  sisters  after  the  death  of  the 
brother.   The  brother  died  before  the  creation 
of  the  Improvement  district.    After  the  crea- 
tion of  the  improvement  district  the  commis- 
sioners thereof  instituted  a  suit  under  sec- 
tions 5391-6696  of  Kirbys  Digest  against  W. 
ii.     Oook    and    certain    unknown    owners 
to   collect  the   assessments,   penalties,   and 
costs,  which  It  was  alleged  the  property  own- 
«r8  had  not  paid  within  the  time  required  by 


law.  The  property  of  Miss  Roberts  and  her 
sister  and  of  Cabell  was  Included  in  the  suit 
as  that  of  unknown  owners.  A  sale  was  had 
under  the  foreclosure  suit,  and  the  property 
was  bid  in  by  one  of  the  attorneys  for  the  Im- 
provement district  commissioners,  who  had 
brought  the  suit  and  had  had  charge  of  the 
subsequent  proceedings  thereunder. 

A  decree  was  rendered  In  the  suit  on  April 
3,  1912,  and  all  the  property  was  sold  under 
the  decree  on  June  15, 1912,  each  piece  for  the 
taxes,  penalties,  and  costs  assessed  against 
It  This  amounted  to  |19.fl0  on  the  property 
of  Cabell,  and  his  property  was  worth  $2,000. 
The  property  of  Miss  Koberts  and  her  sister 
was  sold  for  $13.70,  being  the  taxes,  penalties, 
and  costs.  The  property  was  worth  $1,500. 
Miss  Roberts  and  her  sister  exhibited  tax  re- 
ceipts showing  that  they  had  paid  the  state 
and  county  taxes  on  the  property  In  1909, 
1910, 1911,  1912,  1913,  and  1914  hi  the  name  Of 
J.  P.  Koberts.  Miss  Koberts  went  to  the  court- 
house pn  April  5,  1915,  to  pay  the  1914  taxes 
on  the  lots  In  controversy,  and  was  Informed 
by  the  collector  that  the  taxes  had  been  paid 
on  the  lots  by  one  of  the  attorneys  of  the  Im- 
provement district  conmiissioners.  This  was 
the  first  time  that  either  of  the  sisters  had 
Icnowledge  of  the  organization  of  Improve- 
ment district  No.  10  of  Texarkana,  Ark.,  or 
of  the  suit  to  collect  the  delinquent  taxes. 
There  were  three  houses  on  one  lot  and  one 
on  the  other,  which  bad  been  there  for  12  or 
14  years.  During  tlie  years  1911  and  1912, 
and  since  that  time,  negro  tenants  have  been 
Uving  In  these  houses.  It  was  shown  on  the 
part  of  appellee  that  a  copy  of  the  summons 
in  the  foreclosure  cases  was  affixed  to  one  of 
the  houses  on  the  property  In  controversy,  but 
the  tenants  testified  that  no  such  notice  was 
posted  there.  Neither  Miss  Roberts  nor  her 
sister  saw  the  notices  posted  there. 

Cabell  admitted  that  he  knew  that  the  dis- 
trict had  been  organized,  and  supposed  that 
he  would  be  assessed  to  pay  for  the  improve- 
ment, but  said  that  he  also  thought  that  no- 
tice would  be  given  lilm  to  pay  his  assess- 
ment, and  that  no  notice  was  ever  given  him. 
He  further  stated  that  he  had  no  knowledge 
that  suit  had  been  brought  against  his  prop- 
erty to  collect  unpaid  assessments.  He  did 
not  know  that  his  property  had  been  sold 
until  he  was  serv.ed  in  April,  1915,  with  sum- 
mons in  action  of  ejectment  brought  against 
him  to  recover  the  property.  He  had  been  in 
possession  of  his  property  through  his  tenant 
since  he  had  purchased  the  property,  which 
was  before  the  district  was  organized. 

The  attorney  for  the  board  of  Improve- 
ment commissioners  testified  that  he  did  not 
purchase  the  property  until  be  had  sought 
advice  of  the  chancellor,  and  the  chancellor 
told  him  that  he  had  a  right  to  purchase  it 
There  were  no  other  bidders  at  the  sale,  and, 
as  before  stated,  the  attorney  purchased  each 
piece  of  property  for  the  penalties  and 
assessed  against  it 

Miss  Roberts  and  her  sister  offered  to  pay 
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the  purchaser  at  the  sale  the  sum  of  taxes,, 
penalties,  and  costs  that  be  had  paid  on  the 
lands  and  all  other  sums  that  he  was  out 
thereon,  with  lawful  interest,  and  offered  to 
pay  that  amount  Into  the  registry  of  the 
court  without  delay  If  appellee  would  state 
the  amount.  The  prayer  of  their  complaint 
was  that  the  decree,  deed,  and  other  pro- 
ceedings under  the  foreclosure  suit  be  held 
null  and  void,  and  that  they  hav«  a  decree 
setting  aside  tlie  same  upon  the  payment  of 
the  sum  aforesaid. 

Cabell  instituted  an  action  in  the  chancery 
court  to  vacate  the  decree  rendered  in  the 
foreclosure  proceedings  and  to  set  aside  the 
sale.  He  also  filed  an  answer  In  the  eject- 
ment suit,  and  aslced  that  it  be  transferred 
to  equity  and  this  was  done  without  objec- 
tion, and  the  two  causes  were  consolidated. 

The  chancellor  found  the  issues  against  the 
appellants  In  each  case,  and  was  of  the  opin- 
ion that  the  sale  under  the  foreclosure  pro- 
ceedings In  each  case  was  valid.  A  decree  in 
accordance  with  his  findings  was  entered  In 
each  case,  and  to  reverse  that  decree  apiiel- 
lants  in  each  case  have  prosecuted  an  appeal. 

Webber  &  Webber,  of  Texarlcana,  for  ap- 
pellants. Paul  J.  Cella  and  Jas.  D.  Head, 
both  of  Texarkana,  for  appellee.  John  N. 
Cook,  of  Texarkana,  amicus  curls. 

HABT,  J.  (after  stating  the  facts  as  above). 
(1  ]  It  is  contended  by  counsel  for  appellants 
that  the  decree  was  procured  by  frand  b«- 
caose  the  complaint  In  the  statutory  pro- 
ceeding to  collect  the  delinquent  assessments 
alleged  that  the  owners  of  the  lots  in  con- 
troversy were  unknown  when  it  was  well 
known  to  the  commissioners  that  appellants 
were  the  owners  of  the  lots.  This  contention 
was  settled  adversely  to  appellants  In  the 
case  of  Cassady  v.  Norris,  177  S.  W.  10. 
There  Cassady,  who  was  a  nonresident  of 
the  state  of  Arkansas,  owned  property  In 
Mens,  Ark.  His  property  was  placed  in  an 
improvement  district,  but  he  had  no  knowl- 
edge of  that  fact,  and  on  that  account  did 
not  pay  any  assessments  against  It  A  com- 
plaint was  filed  against  the  unknown  owners 
of  lots  on  which  the  special  assessments  had 
not  been  p&ld.  Cassady's  lot  was  Included 
in  the  complaint,  and  the  same  was  proceed- 
ed against  as  the  land  of  an  unknown  owner. 
It  was  sold,  and  Norris  became  the  purchaser 
of  It  He  waited  until  the  time  for  redemp- 
tion had  expired  before  notifying  Cassady 
of  his  purchase.  In  this  case  the  facts  are 
in  all  essential  respects  the  same,  and  have 
been  stated,  and  need  not  be  repeated.  In 
regard  to  a  precisely  similar  contention  In 
the  case  of  Cassady  v.  Norris  the  court  said: 

"But  these  allegations  were  not  safficient  to 
constitute  a  fraud  practiced  by  the  successful 
party  in  obtaining  the  judement.  QTbe  allega- 
tion in  the  complaint  in  toe  suit  to  condemn 
that  the  owner  was  unknown  wns  sufficient  to 
give  the  coart  jurisdiction  to  proceed  against 
the  property.  It  was  not  a  fraud  on  the  court 
to  make  this  allegation,  although  it  was  un- 


true; for  the  court  hod  the  power  to  inquire 
into  its  jurisdiction  and  to  determine  whether 
or  not  it  was  true.  The  recitals  of  the  decree 
condemning  the  lot  in  controversy  to  b«  sold 
were,  in  effect,  that  the  owners  of  the  lots  were 
designated  ns  nnknown,  and  that  they  were  nn- 
Imown  to  the  board  of  improvement.  We  must 
presume,  in  the  face  of  tnese  allegations,  that 
the  court  did  make  inquiry  as  to  its  jurisdic- 
tion to  proceed  against  the  property,  and  found 
that  it  had  jurisdiction;  in  other  words,  that 
the  eomplaint  alleged '  that  the  owners  of  the 
lots  were  unknown,  and  that  such  was  the 
fact" 

The  court  held  that,  since  a  decree  of  sale 
of  real  estate  for  nonpayment  of  taxes  may 
be  Impeached  for  fraud  only  where  such 
fraud  Is  extrinsic  of  the  matter  tried  in  the 
cause,  such  decree  may  not  be  set  aside  be- 
cause the  owner  of  the  lot  was  proceeded 
against  as  an  unimown  owner,  when,  in  fact 
he  was  known  to  the  plaintiff. 

Counsel  for  appellants  have  asked  as  to 
overrule  Cassady  v.  Norris,  upon  the  aattaor- 
ity  of  the  following  cases  from  the  state  of 
Texas:  Hollywood  v.  Wellhausen,  28  Tex. 
Civ.  App.  641,  68  S.  W.  329 ;  Sellers  v.  Simp- 
son, 53  Tex.  Civ.  App.  206,  115  S.  W.  SS8; 
Wren  v.  Scales,  56  Tex.  Civ.  App.  62,  119  8. 
W.  879,  affirmed  by  the  Supreme  Court  and 
opinion  reported  in  Scales  v.  Wren,  103  Tex. 
304,  127  8.  W.  164.  In  Hollywood  v.  Well- 
hausen the  court  avoided  the  sale  where  the 
owner  was  sued  as  an  "unknown  owner," 
saying: 

"  •  •  •  Appellants  were  in  possession  of 
the  land  when  the  suit  for  taxes  was  instituted, 
and  had  been  for  ten  years,  and  the  state  of 
Texas  was  charged  with  knowledge  of  such  pos- 
session, and  the  officers  representing  the  state 
had  no  basis  for  the  affidavit  that  the  owner 
was  unknown.  If  no  one  had  been  in  passes- 
sion  of  the  land,  the  judgment  against  the  un- 
known owner  might  bind  the  owner,  but  vre 
cannot  subscribe  to  the  doctrine  that  a  man  in 

Eossession  of  his  homestead  can  be  deprived  of 
is  title  by  a  suit  against  an  unknown  owner. 
If  the  rule  should  prevail  that  a  man  occvipj- 
ing  his  homestead  can  be  dispossessed  of  the 
same  through  a  suit  against  an  unknown  own- 
er, of  which  be  has  no  actual  notice,  no  citizen 
could  feel  secure  in  the  title  to  his  property." 

These  decisions  were  not  before  us  when 
we  decided  the  case  of  Cassady  v.  Norris,  but 
the  principles  decided  in  them  were  fully 
considered  and  discussed  by  the  court  in  that 
case.  The  majority  of  the  court  think  that 
the  principles  decided  In  Cassady  t.  Norris 
arc  sound,  and  adhere  to  the  opinion  for  the 
reasons  expressed  therein.  It  Is  not  neces- 
sary to  repeat  the  reasoning  of  the  conrt 
here.  Mr.  Justice  Smith  and  myself  thought 
the  (pinion  in  Oassady  v.  Norris  was  un- 
sound at  the  time  it  was  written  and  dhj- 
sented.  We  have  not  changed  our  opinion, 
and  because  we  did  not  express  in  writing 
our  dissent  In  that  case  It  may  not  be  amiss 
If  we  should  briefly  express  our  views  here. 

The  principles  governing  the  sale  of  land 
for  taxes  are  clearly  stated  in  Oooley  on 
Taxation,  vol.  2  (3d  Ed.),  |  912,  as  f<4low8: 

"Tax   sales    are   made   exclusively    under 
statutory  power.    The  officer  who  makes 
sells  sometiiing  he  does  not  own,  and  which 
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can  have  no  authority  to  sell,  except  as  be  is 
made  the  agent  of  the  law  for  toe  purpose. 
But  he  ie  made  bbcU  af  ent  only  by  certain  steps 
which  are  to  precede  his  action,  and  which,  un- 
der the  law,  are  conditions  to  bis  authority. 
If  these  fail,  the  power  is  never  created.  H 
one  of  them  falls,  it  is  as  fatal  as  if  all  failed. 
Defects  in  the  .conditions  to  a  statutory  au- 
thority canaot  be  aided  by  the  courts.  If  they 
have  not  been  observed,  the  courts  cannot  dis- 
pense with  them,  and  thus  bring  into  exist- 
ence a  power  which  ^^^  statute  only  permits 
when  the  conditions  bdve  been  fully  complied 
with.  N^tber,  as  a  general  rule,  can  *  the 
courts  aid  the  defective  execution  of  a  statu- 
tory power.  They  may  do  this  when  the  pow- 
er has  been  created  by  the  owner  himself,  and 
when  SDch  action  would  presumptiveljr  b«  in 
furtherance  of  his  purpose  in  creating  it;  but 
a  statutory  power  must  be  executed  according 
to  the  statutory  directions,  and,  presumptive- 
ly, any  other  execution  is  opposed  to  the  Itgia- 
lative  will,  instead  of  in  furtherance  of  it.  It 
is  therefore  accepted  as  an  axiom  when  tax 
sales  are  under  consideration  that  a  funda- 
mental condition  to  tbei/  validity  is  that  there 
should  have  been  a  substantial  compliance  with 
the  law  in  all  the  proceedings  of  which  the 
sale  was  the  culmination.  Ttus  would  be  the 
general  role  in  all  cases  in  which  a  man  is  to 
be  divested  of  his  freehold  by  adversary  pro- 
ceedings; special  reasons  make  It  peculiarly 
applicable  to  the  case  of  tax  sales." 

Our  statutes  on  improvement  districts  pro- 
vide that  the  board  may  flle  a  complaint  in 
equity  for  the  sale  ot  delinquent  property 
for  the  payment  of  assessments,  penalties, 
and  costs  of  suit.  The  statute  provides  that 
such  suits  may  be  brought  against  one  or 
more  owners.  It  provides  that  the  owner  of 
the  property  assessed  shall  be  made  a  de- 
fendant If  known.  If  he  Is  not  known,  that 
fact  shall  be  stated  In  the  complaint,  and 
the  suit  shall  proceed  as  a  proceeding  in 
rem  against  the  property  assessed.  Klrby's 
Digest,  ii  6691-S696.  This  court  has  repeat- 
edly held  that  possession  or  occupation  is 
sufficient  to  put  on  inquiry  every  person 
seeking  an  adversary  interest  in  the  property, 
and  Is  therefore  constructive  notice  of  such 
title  as  the  possessor  or  occupant  has.  Ham- 
ilton V.  Fowlkes,  16  Ark.  340;  Hughes  Bros. 
V.  Redus,  90  Ark.  149,  118  S.  W.  414,  and 
cases  cited.  The  ordinance  creating  an  im- 
provement district  definitely  defines  its 
boundaries.  It  Is  usually  only  a  part  ot  a 
city  or  town.  So,  when  the  owner  or  bis 
tenant  is  in  the  actual  possession  of  the  prop- 
erty, the  board  of  commissioners  and  its  at- 
torneys are  without  excuse  in  stating  that 
the  owner  is  not  known.  In  the  state  of 
Alabama  there  is  a  statute  requiring  the 
assessor  to  make  out  a  complete  list  of  all 
the  land  in  his  county  subject  to  taxation, 
and  set  opposite  each  division  or  subdivision 
of  section  the  name  of  the  reputed  owner 
thereof,  and,  when  the  owner  Is  not  known, 
these  words,  "owner  unknown."  In  the  case 
of  Oliver  r.  Robinson,  58  Ala.  46,  the  court 
said: 

"It  is  manifest  that  proper  inquiry  and  search 
were  not  made  to  ascertain  who  was  the  own- 
er of  these  lands.  Lands  cannot  be  lawfully 
assened  to  'owner  unknown'  when  the  owner  is 
known;  and,  if  the  assessor  or  collector  who 
makes  assessment  has  at  the  time  the.  means  of 


asicertsining  who  the  owner  is,  such  as  open 
possession  by  the  owner,  ftis  Is  equivalent  to 
actual  knowledge, '  and  wlU  avoid  a  sale  made 
under  such  assessment." 

Even  if  It  be  held  that  this  is  a  collateral 
attack,  and  that  every  question  that  conid 
have  been  determined  In  the  foreclosure  case 
is  presumed  to  have  been  determined  in  the 
former  Judgment,  and  has  become  res  adjudl- 
cata,  still  we  think  the  conclusion  of  the 
majority  of  the  court  Is  wrong.  Section  4431 
of  Klrby's  Digest  provides  that  the  court 
In  which  a  Judgment  has  been  rendered  shall 
have  power  after  the  expiration  of  the  term 
to  vacate  it,  among  other  things,  for  fraud 
practiced  by  the  successful  party  In  obtain- 
ing the  Judgment  It  is  true  we  have  re- 
peatedly held  that  tbe  fraud  which  entitles  a 
party  to  Impeach  a  Judgment  must  not  con- 
sist of  any  false  or  fraudulent  act  or  testl-  * 
mony  the  truth  of  which  was  or  might  have 
been  in  issue  in  the  proceeding  before  the 
court  which  resulted  in  tbe  Judgment  that 
is  thus  assailed,  but  that  it  must  be  a  fraud 
practiced  upon  the  court  In  the  procurement 
of  the  judgment.  Bank  of  Pine  Bluff  v.  Levi, 
90  Ark.  166,  118  S.  W.  250,  and  cases  cited. 

In  tbe  application  of  this  rule  In  tbe  case 
of  Moore  v.  Price,  101  Ark.  142,  141  S.  W.  601, 
the  court  held  that,  where  the  sheriff  made  a 
false  return  of  service,  and  a  decree  was 
had  on  stich  return,  reciting  service,  the  rec- 
ord and  return  may  be  impeached  on  the  pe- 
tition to  set  aside  the  decree  for  want  of 
service  and  notice.  So,  too,  in  Oorney  v. 
Corney,  TO  Ark.  289,  OS  S.  W.  135,  116  Am. 
St.  Rep.  80,  a  decree  of  divorce  was  set  aside. 
Under  our  statutes  suits  for  divorce  must  be 
brongbt  in  the  county  where  the  plaintiff  re- 
sides. In  that  case  the  plaintiff  for  the  pur- 
pose of  procuring  the  issuance  of  a  warning 
order  made  affidavit  that  his  wife  was  not  a 
resident  of  the  state  of  Arkansas,  when  he 
knew  that  she  was  In  tbe  state,  and  he 
fraudulently  induced  her  to  leave  the  state 
Immediately  thereafter,  without  disclosing 
his  purpose  of  suing  for  a  divorce.  The 
court  vacated  the  decree  on  the  ground  of 
fraud  in  its  procurement  In  the  present  case 
the  known  owner  Is  entitled  to  his  day  In 
court  and  to  be  heard  In  defense  of  his  rights. 
The  owners  were  in  possession  of  their  lands 
by  their  tenants,  and  under  such  circum- 
stances for  the  commissioners  or  their  at- 
torneys to  state  In  the  complaint  that  the 
owners  were  unknown  was  to  practice  a 
fraud  upon  the  court  in  the  very  act  of  ob- 
taining the  Judgment  Itself.  Their  conduct 
deceived  or  misled  tbe  court  as  to  a  ma- 
terial fact  and  constituted  an  abuse  of  the 
process  of  the  court  which  resulted  in  the 
rendition  of  a  Judgment  which  would  not 
have  been  given  If  tbe  conduct  of  tbe  whole 
of  the  case  had  been  fair. 

As  we  have  already  stated  however,  the 
majority  of  the  court  is  of  the  opinion  that  ^-^  • 

the  decision  In  Cassady  v.  N6rris  is  sound,  (  -lOOOlC 
and  adhere  to  It,  both  on  that  account  and     JV-'V-'giv- 
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because  It  bas  become  a  rule  of  property- 
Therefore  the  decision  In  that  case  has  be- 
come the  settled  law  of  this  state. 

[2]  It  Is  earnestly  Insisted  by  counsel  for 
appellants  that  the  sale  should  be  set  aside 
because  the  attorneys  for  the  board  of  im- 
proTement  commissioners  bid  the  property  in 
at  the  sale.  In  this  contention  a  majority  of 
the  court  agree  with  counsel.  In  the  case  of 
Roger  V.  Whltham,  56  Wash.  190,  105  Pac. 
028,  134  Am.  St.  Rep.  1105,  21  Ann.  Gas.  272, 
the  Supreme  Court  of  the  state  of  Washing- 
ton, in  discussing  a  similar  principle,  held: 

"A  city  attorney  who  becomes  a  purchaser  at 
a  foreclosure  sale  for  the  nonpayment  of  a  spe- 
cial assessment  owes  to  the  city  and  to  the 
owner  of  the  property  a  duty  to  exercise  due 
care  in  locating  the  owner  and  to  nursue  such 
sources  of  inquiry  as  are  open  to  him  leading 
to  the  means  of  giving  notice  to  the  owi^er,  and 
where  the  city  attorney  violates  this  duty  the 
sale  may  be  avoided  at  the  suit  of  the  injured 
party." 

There,  as  here,  counsel  sought  to  uphold 
the  sale  upcwi  the  well-lmown  rule  that  any 
person  can  purchase  at  a  judicial  sale  who 
has  no  duty  to  perform  in  reference  thereto 
inconsistent  with  the  character  of  a  pur- 
chaser. The  court  held,  however,  that  in 
that  case  the  attorney  was  confronted  with 
a  twofold  duty,  with  a  duty  to  the  city  and 
a  duty  to  the  owner.  The  court  indorsed  the 
utterance  of  this  court  In  spealdng  of  the 
right  of  an  attorney  for  an  administrator  to 
purchase  at  his  own  sale.  In  West  v.  Wad- 
dill,  33  Aril.  575,  the  court  said: 

"The  doctrine  has  been  extended  to  all  per- 
sons intrusted  with  the  management  and  di- 
rection of  sales,  in  such  manner  as  to  impose 
upon  them  the  duty  of  taking  care  that  the 
property  may  be  sold  to  thejbest  advantage  for 
all  concerned.  They  cannot  purchase  at  all, 
however  fair  their  intentions.  As  purchasers, 
their  interests  would  conflict  with  their  duties, 
and  the  courts  of  equity,  regarding  the  weak- 
ness of  ordinary  men,  takes  from  them  all 
temptations  by  rendering  them  incapable  of 
purchasing  at  all." 

We  think  the  principles  announced  in  that 
case  apply  with  equal  force  here.  In  Fitzger- 
ald V.  Walker,  55  Ark.  148,  17  S.  W.  702,  In 
discussing  the  power  of  improvement  dis- 
tricts, the  court  said  that  Its  powers  are  de- 
rived directly  from  the  Leglshiture,  and  in 
exercising  them  the  board  acts  as  the  agent 
of  the  property  owners  whose  interests  are 
affected  by  the  duties  it  performs.  In  Davis 
V.  Gaines,  48  Ark.  370,  3  S.  W.  184,  the  court 
said  that  the  board  Is  a  distinct  agency  for 
accomplishing  the  purposes  of  the  statute. 
It  is  true  that  in  foreclosure  suits  to  collect 
delinquent  assessments  the  actual  sale  Is 
made  by  a  commissioner  appointed  by  the 
court  for  that  purpose;  but  It  by  no  means 
follows  that  the  board  of  commissioners  and 
Its  attorney  have  no  duties  to  perform  re- 
lating thereto.  As  we  have  already  seen  sec- 
tion 56&4  prov;ides  that  the  owner  of  the  prop- 
erty assessed  shall  be  made  a  defendant  If 
known.  If  he  Is  not  known,  that  fact  shall 
be  stated  in  the  complaint,  and  the  suit  shall 
proceed  as  a  proceeding  in  rem  against  the 


property  assessed.  The  property  owner  is 
entitled  to  his  day  In  court  The  duty  then 
devolves  upon  the  board  and  its  attoimey  to 
ascertain  who  owns  the  property.  Under 
the  decision  of  the  majority  of  the  court  the 
question  of  whether  the  owqer  of  the  prop- 
erty is  known  becomes  res  judicata  when  It 
has  been  passed  upon  by  the  chancellor  in  the 
foreclosure  sale.  The  act  requires  that  the 
owner  be  made  a  party  if  known,  and,  if  he 
is  not  known,  that  fact  shall  be  stated  in  the 
complaint.  So  the  act  imposes  a  very  deli- 
cate and  very  important  duty  upon  the  board 
and  its  officers.  The  means  of  effectuating 
a  wrongful  purpose  are  very  simple  and 
would  readily  suggest  themselves  to  any  one 
who  desired  to  profit  thereby.  At  least  the 
board  would  be  exposed  to  the  temptation  of 
a  dereliction  of  duty  in  order  that  its  mem- 
bers and  attorney  might  earn  a  profit  by 
purchasing  at  the  sale.  Hence  it  will  be 
seen  that  a  very  important  trust  has  been 
imposed  upon  the  board  by  the  Legislature 
in  the  accomplishment  of  the  purposes  of  the 
statute.  Hardly  any  public  agency  exists 
which  possesses  to  an  equal  extent  the  ix>wer 
of  wrongdoing.  It  is  true  no  wrong  motive 
or  intentional  wrongdoing  can  be  imputed 
to  the  purchasers  in  the  present  case  because 
they  asked  the  chancellor  if  It  would  be 
proper  for  them  to  purchase  at  the  sale  and 
received  his  assent  thereto  before  fliey  be- 
came purchasers. 

The  policy  of  the  law,  however,  most  be 
preserved  in  all  cases  in  order  to  effectuate 
its  beneficent  purposes.  As  said  in  Clute  v. 
Barron,  2  Mich.  192: 

"This  object  can  l>e  best  effected  by  declaring 
their  incapacity  to  become  purchasers  at  tax 
sales,  and  by  treating  as  void  any  purchase 
made  by  them,  or  by  any  person  for  them,  or, 
in  the  language  of  Mr.  Justice  Story,  to  treat 
all  such  sales  as  if  there  had  been  no  sale,  and 
the  ownerstiip  of  the  property  as  never  having 
been  legally  divested.  This  is  the  only  remedy 
for  the  mischief;  this  is  striking  at  the  root 
of  the  evil." 

It  is  true  this  language  was  used  in  regard 
to  a  sale  under  the  statute  by  the  county 
treasurer  for  the  nonpayment  of  taxes,  but. 
If  we  are  <torreet  in  holding  that  the  statute 
contemplates  that  the  board  and  its  attorneys 
have  duties  to  perform  relative  to  the  sale, 
the  language  quoted  applies  with  equal  force 
here. 

Therefore  the  decree  In  this  case  will  be 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  chancellor  to  render  a  decree  in 
accordance  with  the  prayer  of  the  complaint, 
and  not  Inconsistent  with  this  opinion. 

Mcculloch,  O.  J.  (dissenting),  rme  ques- 
tion of  the  right  of  an  attorney  to  purchase 
at  a  Judicial  sale  as  against  the  interests  of 
his  client  must  not  be  confused  with  the  ques- 
tion involved  on  this  appeal.  It  Is  too  w^ 
settled  for  further  controversy  that  an  at- 
torney owes  the  highest  duty  to  his  client, 
and  cannot,  as  against  the  interests 
client,  purchase  at  a  judicial  sale  in  wbidi 
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dient  Is  interested.  In  the  present  cue  the 
dient  of  the  attorney  who  purchased  does 
not  complain,  and  we  have  only  the  question 
of  the  right  of  the  adversary  to  object  to 
the  sale  on  account  of  the  purchase  by  the 
attorney  who  represented  the  plaintiff  in  the 
foreclosure  proceedings. 

The  writer  asserts  with  the  utmost  confi- 
dence that  no  case  can  be  found  sustaining 
tbe  views  of  the  majority  except  the  one  case 
of  Rogers  v.  Whitman,  decided  by  the  Su- 
preme Court  of  Washington.  That  dedsion 
Is  entirely  without  harmony  with  the  settled 
principles  which  should  control,  and  it  should 
not  be  followed.  The  opinion  in  the  case  cites 
a  number  of  cases  which  did  not  in  the  slight- 
est degree  support  it.  Among  others  it  cites 
dedslonB  of  this  court  which  merely  hold  that 
the  attorney  of  a  party  who  has  a  duty  to 
discharge  vidith  respect  to  a  Jadidal  sale  can- 
not become  the  purchaser..  There  is  anothei 
case  cited  as  sustaining  this  view  (Bosey  y. 
Hardin,  2  B.  Mon.  [Ky.]  407),  but  an  exam- 
hmtion  of  the  opinion  in  that  case  shows  that 
it  has  little  bearing  upon  the  question  now 
before  us,  or  which  was  before  the  Washing- 
ton court.  In  that  case  there  had  been  a  ]u- 
dldal  sale,  at  which  the  solicitor  for  the 
plaintiff  purchased  the  property,  and  there 
was  an  objection  to  confirmation  on  numer- 
ous grounds,  among  others  that  the  price  at 
which  the  property  was  sold  was  grossly  in- 
adequate. The  objection  was  made  by  the 
original  owner,  who  tendered  to  the  purchas- 
er the  amount  of  his  bid,  which  was  sufficient 
to  discharge  the  lien  against  the  property, 
and  tbe  court  decided  that,  in  consideration 
of  all  the  circumstances,  the  Inadequacy  of 
the  price,  the  conduct  of  the  solicitor,  and 
other  circumstances  pertaining  to  the  sale, 
confirmation  should  be  denied.  All  that  was 
said  In  the  opinion  in  that  case  which  ap- 
pears to  sustain  the  view  of  the  majority  Is 
that  the  fact  that  the  purchase  was  made  by 
the  attorney  had  been,  in  some  quarters, 
deemed  sufficient  to  vitiate  a  sale  as  being 
"against  the  policy  of  Justice."  The  learned 
court  doubtless  had  in  mind  the  English  and 
Canadian  rule,  which  is  that  an  attorney  for 
either  party  may  not  purchase  without  per- 
mission of  the  court.  That  rule  has,  how- 
ever, never  obtained  in  this  court,  or  In  any 
other  of  the  American  courts. 

"In  the  United  States  tbe  rule  is  that  prop- 
erty offered  at  judicial  sale  may  be  purchased 
by  either  party  to  the  suit  in  which  such  sale 
was  orderra,  or  by  tbe  attorney  for  either  par> 
ty.  But  In  England  and  Canada  there  are  nu- 
merous cases  holding  that  neither  tbe  parties 
nor  their  attorneys  can  become  purchasers  with- 
out having  previously  obtained  permission  of 
the  court  to  bid  at  each  sale.  This  rule  is, 
iwwever,  probably  due  to  the  fact  that  at  one 
t^me  it  was  customary  to  give  the  conduct  of 
the  sale  to  one  of  the  i>artie8,  or  to  his  attor- 
ney, in  which  case  It  would  be  eminently  im- 
proper for  one  person  to  combine  the  two  char- 
acters of  bnyer  and  seller."  17  Am.  &  Elng. 
Ency.  of  Law,  963. 


The  rule  stated  above  is  tbe  one  that  is 
recognized  In  all  of  the  American  decisions 
with  regard  to  Judicial  sales  under  fore- 
closure of  lien.  All  of  the  authorities  are  to 
the  effect  that,  where  the  sale  is  made  by 
order  of  the  court,  the  lienor  or  his  attorney 
may  purchase.  1  Wiltsie  on  Mortgage  Fore- 
closure, {{  609,  610;  Freeman  on  Void  Judi- 
cial Sales,  S  33. 

Tbe  test  as  to  the  right  of  a  litigant  or  at- 
torney to  purchase  at  a  Judicial  sale  is 
whether  or  not  he  has  any  duty  to  discharge 
with  respect  to  the  sale  itself.  Now,  the  stat- 
utes of  this  state  may  be  examined  without 
finding  the  slightest  Imposition  of  a  duty  up- 
on an  attorney  for  an  improvement  district 
concerning  tbe  sale  of  the  property  upon 
foreclosure  of  the  lien  for  assessment.  The 
proceedings  are  like  other  chancery  proceed- 
ings in  rem,  and  the  court,  ordering  a  fore- 
closure, appoints  a  commissioner  to  make  the 
sale.  The  attorney  has  no  duty  to  discharge 
with  respect  thereto.  Whatever  may  be  the 
duty  of  the  attorney  in  instituting  the  action 
for  the  improvement  district,  tbe  proceeding 
is  an  adversary  one,  and  the  attorney  does 
not  act  in  aivy  fiduciary  capacity  towards  the 
defendants  In  the  proceedings,  who  are  like 
other  persons  that  are  sued,  and  must  look 
after  their  own  Interests. 

In  addition  to  that,  it  affirmatively  appears 
that  the  permission  of  the  court  for  the  pur- 
chase to  be  made  by  the  attorney  was  ob- 
tained, and,  when  these  facts  were  brought  to 
tlie  attention  of  the  court,  the  sale  was  con- 
firmed. The  loss  by  appellants  of  their  prop- 
erty works  a  hardship  on  them,  but  it  result- 
ed from  their  own  failure  to  pay  the  assess- 
ments, and  I  am  unwilling  to  wreck  the  set- 
tled principles  of  law  for  the  purpose  of 
protecting  them. 


KIRBT,  J, 
pressed. 


concurs  in  the  views  here  ex- 


PEEPIiES  V.  ATDELOTT.    (No.  64.) 
(Supreme  Court  of  Arkansas.     June  19,  1916.) 

1.  Highways    «=»156  —  Obstbuctions  —  Iw- 
ouNCTivK  Rblief— Right  or  Pabtt. 

The  owner  of  a  ginhoose,  in  rightful  posses- 
sion of  the  land  occupied  by  it  through  permis- 
sion of  the  owners  thereof,  a  railroad  and  a 
private  individual,  was  entitled  to  injunctive 
relief  against  the  individual  to  prevent  her  frotn 
building  a  fence  across  a  dirt  road  which  was 
the  only  means  of  access  the  public  had  to  the 
gin. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  SS  43^-486;  Dec.  Dig.  <8=>155.] 

2.  Husband  and  Wife  «=»69%— Disabili- 
ties—AnvEasE  Possession. 

Where  the  period  of  coverture  of  a  married 
woman  owning  land  extended  back  beyond  the 
beginning  of  another's  adverse  occupancy  of 
part  thereof,  her  suit  against  such  other  was 
not  barred  by  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig..  IS  294,  300;  Dec  Dig.  «=» 
69^^.1 
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8.  Equity  «=>71(3)— IiACHes— Pebmissivb  Oo- 

CUPANCT. 

The  crow-action  of  a  landowner  against  an 
adverse  occupant  of  part  thereof  in  his  suit 
against  her  to  enjoin  erection  of  a  fence  ob- 
structing public  access  to  his  cotton  gin  is  not 
barred  by  laches,  where  such  other's  occupancy 
was  by  the  landowner's  permission. 

[Ed.  Note. — For  other  cases,  see  Equity,  Gent 
Dig.  §§  204,  208;   Dec  Dig.  <S=»71(3).l 

Appeal  from  Prairie  Ohanceiy  Court;  Jno. 
H.  ElUott,  ChanceUor. 

Salt  by  A.  L.  Aydelott  against  Bettle  B. 
Peeples.  From  a  decree  for  plalatlff,  de- 
fendant appeals.    Decree  affirmed. 

J.  L.  Ingram,  of  Stuttgart,  and  W.  A.  Leach, 
of  Lonoke,  for  appellant.  J.  G.,  C.  B.  & 
C!ooper  Thweatt,  of  De  Vails  Bluff,  for  ap- 
pellee. 

Mcculloch,  C.  J.  -Appellee,  a.  L.  Ayde- 
lott,  Instituted  this  sfult  against  the  appel- 
lant, alleging  that  the  appellant  was  the  own- 
er of  a  certain  tract  of  land ;  that  the  Chica- 
go, Rock  Island  &  Pacific  Railway  runs 
diagonally  across  the  southeast  comer  of  the 
land,  the  right  of  way  of  the  railroad  being 
100  feet  wide  on  each  side  of  the  track ;  that 
the  railroad  had  a  freight  depot,  cotton  plat- 
form, and  other  buildings  on  Its  right  of  way 
north  of  the  track;  that  appellee  has  erected 
and  maintains  on  the  north  side  of  the  rail- 
road track  a  seedhouBe  and  cotton  gin;  that 
the  storehouse  of  appellee  Is  situated  In  the 
town  of  Blscoe,  east  and  adjacent  to  the  track 
of  the  railroad ;  that  running  west  from  the 
town  of  Blscoe  and  on  the  north  side  of  the 
railroad  and  parallel  with  it  Is  a  wagon  road 
which  was  the  only  way  the  public  had  to 
travel  from  Blscoe  to  appellee's  gin  and  seed- 
house  and  the  freight  depot  and  other  build- 
ings on  the  north  side  of  the  railroad ;  that 
the  appellee  had  secured  from  the  railroad 
company  a  lease  of  the  lands  on  which  he 
had  erected  his  cotton  gin;  that  on  the  2d 
day  of  February,  1914,  appellant  constructed 
a  fence  across  said  dirt  road,  preventing  Its 
use  by  the  appellee  and  the  general  public; 
that  the  fence  constituted  a  public  nuisance 
and  worked  an  irreparable  Injury  to  the  ap- 
pellee, rendering  his  gin  worthless.  The  ap- 
pellant answered  and  made  her  answer  a 
cross-complaint,  in  which  she  admitted  that 
she  was  the  owner  of  the  land  described  In 
the  complaint;  alleged  that  appellee  had 
erected  a  ginhouse  on  a  portion  of  said  land 
and  was  In  possession  of  same.  Appellee  an- 
swered the  cross-complaint;  denied  that  ap- 
pellant was  the  owner  of  that  part  of  the 
land  tipon  which  appellee's  ginhouse  was  sit- 
uated; and  set  up  that  he  had  been  in  the 
peaceable  and  uninterrupted  possession  of 
same  for  more  than  seven  years,  and  had 
thereby  acquired  title  to  the  same.  He  also 
embodied  In  hto  answer  a  demurrer  to  the 
cross-complaint,  which  set  up  that  same  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  court  had  no  jurisdiction  to 


grant  the  relief  sought,  and  that  If  she  had  a 
remedy  It  was  adequate  and  complete  at  law. 
Wherefore  appellee  asked  that  the  cross- 
complaint  be  dismissed. 

The  decree  recites,  among  other  things, 
that: 

"This  cause  is  submitted  to  the  court  upon 
the  dul,r  verified  complaint  of  the  plaintiS  and 
the  ezbtbits  thereto,  the  answer  and  cross-bill  of 
Settle  H.  Peeples,  the  reply  and  demurrer  of 
the  plaintiff  thereto,  and  depositions  of  wit- 
nesses: •  •  •  and,  after  one  consideration 
of  said  cause  upon  the  pleadings  and  deposi- 
tions of  witnesses,  •  •  •  the  court  doth  find 
for  the  plaintiff,  and  holds  that  the  restraining 
order  heretofore  Issued  in  this  cause  should  be 
made  perpetual," 

Then  follows  the  decree  enjoining  the  ap- 
pellant from  Interfering  with  or  obstructing 
the  public  highway,  describing  the  same,  and 
dismissing  the  cross-complaint  of  the  appel- 
lant for  wuat  of  equity.  Ai^>ellee  died  since 
the  appeal  was  perfected,  and  the  cause 
has  been  revived  in  the  name  of  his  admin- 
istrator and  heirs. 

Appellant's  attempt  to  obstruct  the  public 
road  was  wrongful,  and  the  evidence  adduced 
by  appellee  establishes  the  fact  that  he  was 
rightfully  in  possession  of  the  gin  property, 
and  was  therefore  entitled  to  seek  the  aid 
of  a  court  of  equity  to  restrain  the  appellant 
from  obstructing  the  road.  The  ground  cov- 
ered by  the. gin  was  a  part  of  a  tract  of  land 
originally  owned  by  appellant's  ancestor,  Wil- 
liam E.  Harris,  who  died  In  the  year  1856. 
She  Inherited  an  interest  In  the  land  and  pur- 
chased the  interests  of  the  other  heirs.  The 
raUroad  company  obtained  a  right  of  way  100 
feet  In  width  from  W.  R,  Harris  In  the  year 
1854;  that  Is  to  say,  the  predecessor  of  the 
present  company  obtained  the  right  of  way, 
and  it  has  been  continuously  occupied  as  a 
railroad  right  of  way. 

[1]  The  ginhouse  is  situated  partly  on  the 
right  of  way  and  partly  on  the  land  of  ap- 
pellant, and  It  was  built  there  by  express  per- 
mission of  appellant  and  the  railroad  com- 
pany. The  ginhouse  was  destroyed  by  fire  In 
the  year  190«,  and  was  rebuilt  by  appellee  by 
express  permission  of  appellant  and  the  rail- 
road company.  Thus  it  was  that  appellee  ac- 
quired possession  of  the  land  covered  by  the 
ginhouse  and  has  rightfully  continued  to  oc- 
cupy It,  and  this  entitles  him  to  prevent  an 
obstruction  to  the  road  which  afTords  the 
only  approach  to  It.  The  special  Injury  re- 
sulting to  appellee,  aside  from  that  suffered 
by  the  public  generally,  is  what  gives  him 
the  right  to  sue.  It  follows,  therefore,  that 
the  chancery  court  was  correct  in  enjoliiing 
appellant  from  obstructing  the  road. 

The  decree  dismissing  the  cross-complaint 
being  In  atqpellee's  favor,  he  had  no  cause  to 
complain  as  to  the  action  of  the  court  in 
proceeding  to  trial  without  transferring  it 
to  a  court  of  law.  The  court  did  not  dismiss 
the  cross-complaint  because  It  was  a  cause  of 
action  cognizable  at  law,  but,  on  the  contrary, 
heard  the  cause  upon  Its  merits  and  dismiss*- 
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ed  the  complaint  for  want  of  «q.i4ty.  We  are 
of  the  opinion  that  the  decree  was  correct, 
not  because  appellant  failed  to  estaUlsh  own- 
ership of  the  land,  bnt  because  the  testimony 
which  she  adduced  showed  afflrmatively  that 
she  i»  not  entitled  to  oust  appellee  from  the 
possession  at  this  time.  Her  own  proof  shows 
that  she  consented  to  the  rebuilding  of  the 
ginhouse^  and  she  has  not  proved  any  facts 
which  entitled  her  to  revoke  that  consent 
and  deprive  appellee  of  the  enjoyment  of  his 
gin  plant,  which  be  was  thus  Induced  to 
erect. 

12,  3]  Appellant  Is  a  married  woman,  and 
the  period  of  coverture  extends  back  beyond 
the  beginning  of  appellee's  occupancy  of  the 
land.  Therefore  she  Is  not  barred  by  the 
statute  of  limitations.  Nor  is  she  barred  by 
laches,  for  the  reason  that  appellee's  occu- 
pancy is  by  her  permission.  The  decree 
shonld  not  therefore  be  treated  as  adjudicat- 
ing the  title  to  the  land  against  her,  but 
leaves  It  open  for  her  to  assert  her  title 
whenever  she  proves  that  the  appellee  has 
forfeited  his  right  to  further  occupy  the  land. 
Having  expressly  consented  for  appellee  to 
erect  the  gin  plant  on  the  land,  she  must  first 
show  that  something  has  occurred  to  bring 
to  an  end  the  right  of  occupancy  under  that 
t>ermls8ion. 

The  decree  is  therefore  afSrmed. 


STATE  NAT.  BANK  et  aL  v.  FIBST  NAT. 
BANK  OK'  ATCHISON. 

DABBAQH  et  aL  v.  GOODMAN. 

(No.  92.) 

(Supreme  Court  of  Arkansas.    June  26,  1910.) 

1.  Banks  ahd  Banking  «=9ll&— DEFoarrs— 
Trn.E. 

A  general  deposit  of  money  in  a  bank  passes 
the  title  immediately  to  the  bank,  and  establish- 
es the  relation  of  debtor  and  creditor  between 
the  bank  and  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  ij  28&-292;  Dec.  Dig.  <S=> 
119.] 

2.  Bankb  and  Banking  4s»159-<k>ixxoTioN 
or  Draft— Trnjs. 

A  bank  receiving  a  draft  for  collection  mere- 
ly is  the  agent  of  the  remitter,  drawer,  or  for- 
warding btmk,  and  takes  no  title  to  the  paper 
or  the  proceeds  when  collected,  but  .bolda  the 
same  in  trust  for  remitter. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §|  647-553 ;  Dec.  Dig.  <&=s 
150.] 

3.  Banks  and  Banking  €=>166(1)  —  Insol- 
vency OF  OoLUBCTiNG  Bank— PBErEBENCK. 

A  bank,  to  which  a  draft  was  sent  for  col- 
lection, having  failed  before  its  check,  by  which 
it  remitted,  waa  paid  or  presented  in  due  course 
for  payment,  the  drawer  is  entitled  to  the  pro- 
ceeds of  the  drafts  out  of  the  bank's  cash  going 
into  its  receiver's  bauds,  in  preference  to  gen- 
eral creditors. 

[Ed.  Note. — ^For  other  coses,  see  Banks  and 
Booking,  Cent  Dig.  {{  575,  577;  Dec.  Dig. 
«=»166(1).]  • 


4.  Banks  and  Banking  «K»15&>-Co£u;cnoN 

OP    DbaPT— RSLATION— iNSTBtrCTIONS. 

That  the  drawer  of  a  draft,  living  in  Little 
Rock,  instructs  the  bank,  to  which  he  sends  it 
for  collection,  to  remit  the  proceeds  by  Little 
Rock  exchange,  indicates  no  intention  that  the 
bank  shall  take  the  title  to  the  proceeds,  or  con- 
sent that  the  relation  of  debtor  and  creditor 
shall  arise. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {§  547-553 ;   Dec  Dig.  <g=» 

5.  Banks  and  Banking  ^=>161(8)  •— Agency 

rOK    CJOLIJECTION. 

The  rule  that  an  agent,  having  for  collection 
obligations  due  his  principal,  can  receive  only 
money  in  payment,  unless  otherwise  instructed, 
applies  to  a  bank  holding  drafts  for  collection. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §|  556,  557;  Dec  Dig.  <&=> 
161(3).] 

6.  Banks  and  Banking  ®=»166(1)— Collec- 
tions—Payment  BY  (Jheck. 

Relative  to  right  to  follow  the  proceeds  into 
the  hands  of  the  collecting  bank's  receiver,  pay- 
ment to  the  bank  of  a  draft  drawn  on  one  of  its 
depositors  is  to  all  intents  and  purposes  in  cash, 
where  he  delivers  to  it  his  check  on  it  ond  it 
charges  the  amount  against  his  account. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  575,  577;  Dec  Dig. 
€=»166(1).] 

7.  Banks  and  Banking  4=>166(1)  —  Insol- 
vency 01  Collecting  Bank— Identifying 
Pboceeds. 

It  is  sufficient  identification  of  the  proceeds 
of  a  draft,  and  tracing  thereof  to  the  posses- 
sion of  the  receiver  of  the  collecting  bank,  to 
show  that  thereafter  it  always  had  on  hand, 
and  there  went  into  the  hands  of  the  receiver, 
money  in  excess  of  the  amount  of  the  draft 

(Eld.  Note.— For  other  cases,  see  Banks  and 
Banking,  (3ent  Dig.  i§  575,  577 ;  Dec  Dig.  ®=» 
166(1).] 

Appeals  from  Grant  and  Pulaski  Chancery 
Ck>urt8. 

Two  suits,  one  by  the  First  National  Bank' 
of  Atchison,  Kan.,  against  the  State  Nation- 
al Bank  and  its  receiver,  and  the  other  by 
F.  J.  Darragh  and  others,  partners  as  the 
Darragh  Company,  against  L.  S.  Goodman, 
Special  Deputy  Bank  Commissioner,  in 
charge  of  the  Bank  of  Leola.  From  adverse 
decrees,  defendants  in  the  first  suit  and 
plaintUCs  in  the  second  suit  appeal.  Affirmed 
In  first  suit,  and  reversed  and  remanded  in 
the  second  suit 

These  appeals  Involve  the  correctness  of 
the  decrees  of  the  Pulaski  and  Grant  chan- 
cery courts,  the  one  requiring  the  receiver  of 
an  Insolvent  bank  to  pay  from  the  moneys 
on  hand  at  the  time  of  its  failure  the  full 
amount  of  certain  drafts  collected  by  it 
shortly  before  its  failure  to  the  drawer  bank 
to  the  exclusion  of  the  general  creditors, 
and  the  other  denying  the  drawer  of  the 
draft  such  right  to  the  payment  of  the 
amount  collected  out  of  the  cash  assets  of 
the  failed  bank,  and  have  been  consolidated 
for  hearing. 

It  appears  from  the  agreed  statement  of 
facts  that  the  First  National  Bank  of  Atchi- 
son, Kan.,  sent  drafts  with  bills  of  lading 
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attached  on  F.  J.  Darragh  Company,  of  Little 
Kock,  to  the  State  National  Bank  for  col- 
lection. This  bank,  of  which  the  Darragh 
Company  were  customers,  presented  the 
drafts  on  June  15,  1014,  and  they  were  paid 
by  said  company's  check  on  the  collecting 
bank,  which  charged  the  checks  against  the 
account  of  the  i>ayer  and  sent  its  draft  on 
the  National  Bank  of  Commerce  of  St.  IjOuIs 
to  cover  the  collection.  Immediately  upon 
receipt  of  the  exchange,  the  Kansas  bank 
forwarded  it  to  St  Louis  for  collection,  but 
before  It  reached  there  the  State  National 
Bank  had  suspended  business,  and  payment 
of  the  draft  was  refused  by  the  St  Ijonis 
bank  because  of  the  failure  of  the  drawer. 
During  the  day  and  at  the  close  of  business 
of  said  June  15,  1914,  the  State  National 
Bank  had  on  hand  the  sum  of  $32,429.54  in 
cash!  When  it  closed  its  doors.on  June  19th, 
it  had  cash  on  hand  only  to  the  amount  of 
$7,052.77,  which  went  into  the  hands  of  the 
receiver,  who  took  charge  of  the  assets  of  the 
bank.  Said  sum  was  the  lowest  amount  of 
cash  the  failed  bank  had  on  hand  at  any 
time  after  the  collection  of  the  drafts.  It 
continued  business  regularly  to  the  time  of 
closing  its  doors  on  Jime  19,  1914.  The  court 
held  the  collection  constituted  a  trust  fund, 
and  ordered  it  paid  out  of  the,  cash  going  into 
the  hands  of  the  receiver,  to  the  esduslon 
of  the  general  creditors  of  the  bank. 

In  No.  4200,  the  Darragh  Company,  of 
Little  Rock,  on  June  8,  1915,  sent  its  draft 
on  M.  A.  Davis,  of  Leola,  Ark.,  to  the  Bank 
of  Leola  for  collection,  with  the  direction 
contained  In  its  circular  letter: 

"Please  collect  this  item  for  us  on  arrival  of 
goods  and  remit  proceeds  in  Little  Rock  ez> 
change,  with  your  usual  promptness." 

Qn  the  13th  day  of  January  the  Bank  of 
Leola  collected  the  draft  and  issued  its 
"casliier's  check,"  payable  to  the  order  of 
the  Darragh  Company,  for  the  amount,  and 
mailed  it  to  said  company.  On  the  next  day 
the  Darragh  Company  deposited  the  said 
cashier's  check  tn  the  England  National  Bank 
of  Little  Rock  for  collection,  but  the  Leola 
Bank  failed,  and  its  affairs  were  taken  charge 
of  by  John  M.  Davis,  state  bank  examiner, 
on  Jane  15th,  before  said  cashier's  check 
could  in  due  course  be  collected.  The  failed 
bank  had  more  cash  on  hand  at  the  time  it 
was  taken  charge  of  by  the  examiner  than 
the  amount  collected  on  tiie  draft,  and  had 
not  had  a  less  amount  since  the  collection. 

G.  F.  Williams  and  G  rover  T.  Owens,  both 
of  LitUe  Bock,  for  appellants  Darragh  and 
others.  Coleman  &  Lewis,  of  Little  Rock 
(H.  M.  Trieber,  of  Little  Rock,  of  counsel), 
for  appellants  State  Nat.  Bank  and  Its  re- 
ceiver. Hinton  &  Rogers  and  Comer  &  Clay- 
ton, all  of  Little  Rock,  for  appellee  First 
Nat  Bank  of  Atchison,  Kan.  Moore,  Smith, 
Moore  &  Trieber,  of  Little  Bock  (Coleman 
&  Lewis,  of  Little  Bock,  of  counsel),  for  ap- 
pellee Goodman. 


KIRBT,  J.  (after  stating  the  facts  as 
above).  It  Is  contended,  on  the  one  hand, 
that  only  the  relation  of  principal  and  agent 
existed  between  the  collecting  bank  and  the 
drawer  of  the  drafts  collected,  and  that  tlie 
amount  collected  remained  the  property  of 
the  drawer,  a  trust  fund  which  the  receiver 
could  be  required  to  account  for  to  the  ei- 
dnsion  of  the  general  creditors,  and,  on  the 
other,  that  only  the  relation  of  debtor  and 
creditor  was  created  by  the  transactions,  and 
the  drawers  of  the  drafts  were  not  entitled 
to  any  preference  payment  out  of  the  cash 
assets  of  the  failed  bank. 

[1]  No  principle  of  law  is  better  establisli- 
ed  than  that  a  general  deposit  of  money  In 
a  bank  passes  the  titie  Immediately  to  the 
bank,  and  establishes  the  relation  of  debtor 
and  creditor  between  the  bank  and  lbs  cus- 
tomer, the  depositor.  Covey  v.  Cannon,  1(M 
Ark.  550,  149  S.  W.  514,  518;  Warren  v.  Nix, 
97  Ark.  374,  135  S.  W.  896;  Steelman  v.  Atch- 
ley,  98  Ark.  294,  135  S.  W.  902,  32  L  R.  A. 
(N.  S.)  1060;  3  B.  C.  L.  261;  Merchants'  & 
Planters'  Bank  v.  Meyer,  56  Ark.  499,  20  S. 
W.  406;  Piano  Mfg.  Co.  v.  Auld,  14  S.  D.  512, 
86  N.  W.  21,  86  Am.  St  Rep.  769,  and  note ; 
Carroll  County  Bank  v.  Rhodes,  69  Ark.  43, 
63  S.  W.  68. 

[2]  It  18  likewise  well  established  that  a 
bank,  receiving  a  draft  for  collection  merely, 
is  the  agent  of  the  remitter,  drawer,  or  for- 
warding bank,  and  takes  no  titie  to  the  pa- 
per, or  the  proceeds,  when  collected,  but 
holds  same  In  trust  for  remitting.  Second 
National  Bank  v.  Bank  of  Alma,  99  Ark.  38C. 
138  S.  W.  472;  Okla.  State  Bank  v.  Bank 
of  Central  Arkansas,  179  S.  W.  509;  3  R.  C. 
L.  p.  633 ;  8  Am.  Enc.  of  L.  p.  815 ;  5  Cyc,  p. 
514;  Macy  V.  Roedenbeck,  227  Fed.  346,  353, 
142  C.  C.  A.  42;  and  other  authorities  cited 
on  appellees'  brief. 

IS]  There  is  no  question  in  either  of  these 
cases  but  that  the  drafts  were  sent  for  col- 
lection only,  with  the  expectation  that  the 
proceeds  should  be  remitted  Immediately  up- 
on the  receipt  thereof  by  the  collecting  bank, 
and  nothing  Indicating  that  the  parties  in- 
tended that  the  drafts  or  proceeds  should 
not  remain  the  property  of  the  owner.  Such 
being  the  case,  we  hold  that  the  deposit  by 
the  State  National  Bank  of  the  funds  col- 
lected from  the  Darragh  Company  upon  the 
drafts  of  the  Kansas  hank  did  not  become 
the  property  of  the  collecting  bank,  nor  es- 
tablish the  relation  of  debtor  and  credHnr 
for  the  amount  thereof  between  it  and  the 
drawer  bank,  and  that  the  relation  of  rria- 
cipal  and  agent  continued,  and  the  bank, 
having  failed  before  the  payment  of  its  check 
or  the  presentation  thereof  In  due  course  of 
business  for  payment,  the  drawer  was  ent'.- 
Oed  to  the  proceeds  of  the  collected  drafts 
out  of  the  failed  bank's  cash  going  into  tho 
hands  of  the  receiver  in  preference  to  the 
general  creditors. 

[4]  It  is  true,  as  contended,  that  the  ccT 
lecting  bank  was  instructed  by  the  dravreri 
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of  the  draft  in  No.  4200  to  remit  the  proceeds 
In  little  Bock  exchange;  but  we  do  not 
think  this  Indicated  an  Intention  upon  Ita 
part  that  the  bank  should  take  the  title  to 
the  proceeds,  nor  consent  that  the  relation 
of  debtor  and  creditor  should  arlae,  but  the 
intention  rather  that  no  such  relation  should 
be  created.  Ttie  bank  was  making  the  col- 
lection merely,  and  the  dlrectlcm  to  remit 
Immediately  In  Little  Rock  exchange  shows 
anmlstakably  that  the  draft  was  sent  for 
collection,  and  that  there  was  no  Intention 
of  the  drawer  to  receive  credit  from  the 
t)ank,  but  an  expectation  that  the  proceeda 
would  be  immediately  forwarded,  and  the 
suggestion,  remit  in  Little  Rock  exchange, 
was  only  to  facilitate  the  receipt  of  the 
m<ney,  the  drawer  of  the  draft  Uvtng  in  the 
city  where  such  exchange  would  be  payable, 
and  relieve  the  necessity  for  forwardtog  the 
check  or  draft  used  as  a  medium  of  pay- 
ment for  collection. 

[t,  •]  It  Is  c<Mitended,  farther,  by  appel- 
lant, even  If  it  shall  be  held  that  the  rela- 
tion of  debtor  and  creditor  did  not  arise  be- 
ttveen  the  collecting  bank  and  the  owner 
sending  the  drafts  for  collection,  since  the 
collections  were  made  in  fact  by  the  receipt 
of  a  check  from  the  drawee  against  its  ac- 
count In  the  collecting  hank  and  the  charge 
of  the  amount  thereof  against  same,  that 
no  money  In  fact  was  received,  nor  the  cash 
assets  of  the  bank  thereby  increased,  and 
that  therefore  the  funds  of  the  bank  coming 
into  the  hands  of  the  receiver  could  not  be 
Impressed  with  the  trust  for  the  payment  of 
the  proceeds  of  the  draft  collected.  We  do 
not  agree  to  this  contention.  It  is  uniformly 
held  that  an  agent,  having  fo^  collectton 
obligations  due  to  his  principal,  can  receive 
only  money  to  payment  unless  otherwise  di- 
rected, and  these  principles,  of  course,  apply 
to  banks  holding  drafts  for  collection.  1  Am. 
Ency.  of  L.  1087;  3  Am.  Bncy.  of  L.  804;  3 
R.  C.  I*  616,  635,  640;  Ward  v.  Smith,  7 
WalL  447,  19  L.  Ed.  207;  Fretz  v.  Stover,  22 
Waa  208,  ^  L.  Ed.  760;  Briggs  v.  Collins, 
113  Ark.  190,  167  S.  W.  1U4,  L.  R.  A  1915A, 
686;  Grooms  v.  Neft  Harness  Co.,  79  Ark. 
401,  96  S.  W.  135 ;  Bradley  Lbr.  Co.  v.  Brad- 
ley County  Bank,  200  Fed  41,  124  C.  C.  A. 
175. 

Our  court  has  held.  In  its  construction  of 
the  law  prescribing  a  penalty  against  the 
officers  of  insolvent  banks  for  receiving  mon- 
eys on  deposit  when  the  bank  is  known  to 
be  Insolvent,  that  the  receipt  by  the  officer 
of  a  cbeck  drawn  by  a  customer  against  his 


account  in  the  bank  and  depositing  it  to  the 
credit  of  the  account  of  the  payee,  another 
customer,  was  receiving  money  within  the 
meaning  of  the  law.  Cunningham  v.  State, 
115  Ark.  392,  171  8.  W.  885 ;  Skard  v.  State, 
118  Ark.  176,  175  S.  W.  1190.  la  Daniel  v. 
St-  Louis  National  Bank,  67  Ark.  223,  54  S. 
W.  214,  the  court  held  that  where  a  bank  had 
sent  a  note  to  a  correspondent  bank  for  col- 
lection, and  the  latter,  which  had  the  maker's 
money  on  deposit  with  instmctlons  to  pay 
it  on  the  note,  charged  the  amount  thereof 
to  the  maker  and  credited  it  to  the  sender  of 
the  note  in  the  regnlar  coarse  of  business, 
it  constituted  a  payment  of  the  note,  notwith- 
standing the  bank  failed  the  next  day,  and 
returned  the  note  without  indorsement  or 
accounting  for  the  collection.  In  8  R.  0.  L. 
641,  it  Is  said: 

"And  a  eoBeetiiig  bank  may,  as  between  the 
payor  and  holder  of  paper,  receive  a  check  of 
the  payor  upon  the  bank  or  a  certificate  of  de- 
posit held  by  him  in  payment,  since  the  payor 
should  not  be  required  to  eo  through  the  idle 
ceremony  of  withdrawing  the  money  from  the 
bank  and  paying  it  back  to  the  bank." 

The  payment  of  the  drawee  of  the  draft 
of  the  amount  thereof,  by  the  delivery  of  its 
check  therefor  against  his  account  in  the 
collecting  bank  and  the  charging  of  the 
amount  against  his  account,  constituted  to 
aU  Intents  and  puri>ose8  a  payment  in  cash 
of  the  drafts;  the  check  being  merely  the 
vehicle  of  transfer  of  the  cash.  Certainly 
there  is  no  necessity  for  the  drawee  of  the 
drafts  to  take  its  check  to  its  bank,  the  col- 
lector, and  present  it  and  receive  the  money, 
and  hand  it  back  to  the  bank  In  payment  of 
the  draft 

[7]  The  testimony  shows  that  the  bank 
had  more  money  on  hand  eac^  day  it  contin- 
ued business  after  the  collection  of  the 
drafts  than  the  amount  thereof,  and  that  the 
lowest  amount  it  had  on  hand  thereafter, 
and  which  went  into  the  hands  of  the  receiv- 
er, was  more  than  $7,000,  and  under  the  rule 
announced  by  this  court  in  Covey  v.  Cannon, 
104  Ark.  550,  140  S.  W.  614,  this  showing  Is 
a  sufficient  identiflcatl<m  of  the  proceeds  of 
the  collected  draft  and  tradng  them  to  the 
possession  of  the  receiver. 

It  follows  that  the  decree  of  the  Pulaski 
chancery  court  is  correct,  and  is  affirmed, 
and  of  the  Grant  chancery  court  is  erroneous, 
and  the  same  is  reversed,  and  the  cause 
remanded,  with  direction  to  enter  a  decree 
for  the  amount  of  the  draft  claimed  by  ap- 
pellant 
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JACKSON  ▼.   WALLS.     (No.  991.) 

(Court  ot  Civil  Appeals  of  Texas.     Amarillo. 

May  10,  1916.     Rehearing  Denied 

June  28.  1916.) 

1.  Judgment  «=j256(2)— Conpoemitt  to  Spe- 
cial Veediot. 

Judgment  must  conform  to  the  Jury's  find- 
ings on  special  issues,  though  the  court  can 
afterwards  set  it  aside,  as  contrary  to  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  447 ;    Dec.  Dig.  <g=>2:S6(2).] 

2.  Husband  and  Wife  «»235(2)-^eparatb 

PBOPEBTT  —  AOBNCY  OT  HUSBAND  —  EVI- 
DENCE. 

Evidence  held  suflSdent  to  go  to  the  jury 
OS  the  question  of  a  husband  being  his  wife's 
agent  to  rent  her  separate  property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i$  589,  850,  982;  Dec  Dig. 
<S=»235(2).} 

3.  VENDOB   AND  PUBCHASEB   «=!>232(9)— BONA 

Fide  Pttbchasee— Notiok  or  Lease. 
Possession    of   a    tenant,    though    under   a 
lease   for  the  year,  is   notice  to  a  purchaser, 
putting  him  on  inquiry  as  to  his  having  an  oral 
lease  for  the  next  year. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |S  556-668;  Dec.  Dig. 
<8=»232(9).) 

On  Rehearing. 

4.  Peinctpai.  and  Agent  ®=»23(3)— Pboop  or 
Agency-tCoubse  of  Dealing. 

Agency  may  be  proved  by  acquiescence  of 
the  principal  in  other  similar  acts  of  the  agent, 
80  conuccted  with  that  in  question  as  to  con- 
stitute a  course  of  dealing. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  41;    Dec  Dig.  «=»23(3).] 

5.  Pbincipal  and  Agent  ®=»23(2)— Aoenct— 
Circumstantial  Evidence. 

The  fact  or  extent  of  agency  may  be  estab- 
lished by  circumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  J  41;   Dec  Dig.  «=»23(2).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty :   E.  B.  Muse,  Judge. 

Action  by  James  D.  Jackson  against  J.  S. 
Walls. '  Judgment  for  defendant,  and  plain- 
tiff appeals.     Affirmed. 

Senter  &  Synnott,  of  Dallas,  for  appellant 
George.  Hancock  &  Hardwlcke,  of  Dallas,  for 
appellee. 

HENDRICKS,  J.  Mrs.  Augusta  Hamm, 
wife  of  EVank  Hamm,  owned  a  farm  In  Dal- 
las county,  and  by  written  lease  executed  by 
her  husband,  Frank  Hamm,  rented  the  same 
to  J.  S.  Walls,  for  the  year  1912,  to  be  culti- 
vated on  shares  by  said  tenant.  Walls  also 
occupied  the  place  for  the  year  1913,  with- 
out any  further  written  lease,  but  evidently 
upon  the  same  terms  and  stipulations  In  the 
previous  written  lease  executed  by  Frank 
Hamm,  as  agent  for  his  wife.  In  Decem- 
ber, 1913,  Mrs.  Hamm  conveyed  the  property 
to  the  appellant,  Jackson,  her  husband  ne- 
gotiating the  sale  and  representing  to  Jack- 
son that  the  farm  was  not  rented  for  the 
year  1914,  and  that  Jackson  could  have  pos- 
session of  same  on  January  1,  1914.    After 


Jackson  pnrcbased  the  laniO,  through  hia 
agent,  he  demanded  possession  of  Walls,  the 
tenant,  the  Utter  refusing  to  yield  his  pos- 
session of  the  property,  claiming  that  he  had 
It  rented  for  the  year  1914.  Thli  salt  was 
brought  in  formal  trespass  to  tiy  title,  and 
upon  a  sequestration  affidavit  and  bond, 
Walls  was  dispossessed  under  a  writ  of 
sequestration  about  February  5,  1914.  He 
did  not  reirievy,  and  the  verdict  of  the  Jnry 
and  the  Judgment  of  the  court  In  his  favor 
for  damages,  both  actual  and  exemplary, 
ccmstltute  the  basis  of  litigation  In  this  ap- 
peal. 

Walls  aUeged  that  in  the  faU  of  1913  he 
was  In  possession  of  the  premises  under  lease 
from  Hamm,  and  in  October  of  that  year  en- 
tered into  another  contract  with  him  as  the 
agent  of  Mrs.  Augusta  Hamm,  by  the  terms 
of  which  be  was  to  cultivate  and  remain  In 
posseasiOB  of  the  land  for  the  year  1914,  and 
to  plant  30  acres  of  cotton  and  20  acres  of 
com,  for  one-fourth  of  the  cotton  and  one- 
third  of  the  com,  as  rent,  and  was  to  have 
half  the  fruit  in  the  orchard  on  the  premises 
for  that  year;  that  plaintiff,  Jackson,  bought 
the  land  from  Hamm,  knowing  of  his  (Walls') 
possession  and  rights  for  the  succeeding  year. 
The  answers  of  the  Jury  found  tlie  following 
facts,  quoting  from  am)ellant'8  brief: 

"That  Walls  did  have  a  contract  to  occupy  the 
land  for  1914 ;  that  plaintiff,  when  be  sued  out 
the  writ,  knew  of  this  contract;  that  Walls 
was  to  pay  one-fourth  of  the  cotton  and  one- 
third  of  the  coin  as  rent;  that  if  Walls  had 
occupied  the  place  for  l9l4,  he  would  have 
made  $750  worth  of  cotton  and  corn,  net ;  that 
he  and  his  son  did  make  for  said  year  $.^'0; 
that  when  plaintiff  sued  out  the  writ  of  seques- 
tration, he  knew,  or  should  have  Imown,  that 
Walls  was  entitled  to  possession ;  that  defend- 
ant was  entitled  to  $175  as  exemplary  dam- 
ages." 

A  motion  was  made  by  the  plaintiff  for 
Judgment,  which  was  overruled.  The  trial 
court,  however,  required  Walls  to  remit  $223 
of  the  actual  damages,  and  thereupon  rende^ 
ed  Judgment  for  the  plaintiff  for  the  land,  and 
for  the  defendant  on  his  cross-action  foi 
$125  actual  damages,  and  $175  exemplary 
damages. 

[1]  There  are  several  assignments  of  error, 
reproduced  from  the  motion  for  a  new  trial, 
which  "challenge  the  trial  court's  action  on 
account  of  overruling  different  paragraphs 
of  Its  amended  motion  for  Judgment  on  the 
special  is.sues,  and  in  not  rendering  Judgment 
for  the  plaintiff  and  against  defendant's 
cross-action.  Without  specifically  identifying 
and  enumerating  the  particular  assignments, 
we  overrule  the  same.  It  Is  true,  of  course, 
that  before  the  submission  of  a  cause  to  the 
Jury  on  special  Issues,  a  trial  court  may,  if  \ 
the  evidence  Is  deemed  insufficient  to  sustain 
a  cause  of  action,  or  defense,  i)eremptorlly  In- 
struct a  Jury,  but  It  has  long  been  the  settled  , 
rule  In  this  state  that  when  Issues  of  fact,  j 
or  supposed  facts,  have  been  submitted  to 
the  Jury,  and  the  latter  have  found  there- 
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upon,  ttae  trial  eonrt  la.  required  to  cooform 
his  Judgment  to  tlie  Jury's  findings.  Tbe 
court  tben  has  tbe  right  to  set  aside  tbe 
Judgment  because  It  is  contrary  to  tbe  evi- 
dence, or  for  tbe  want  of  evidence  to  support 
it,  but  it  has  no  authority,  under  our  proce- 
dure, to  disregard  the  verdict  of  the  Jury  and 
enter  a  Judgment  contrary  thereto.  Arm- 
strong V.  Hix,  175  S.  W.  430,  the  last  case  by 
tbe  Supreme  Court  on  this  subject;  McLe- 
more  v.  Bickerstaff,  179  S.  W.  537,  wherein 
the  authorities  on  this  subject  are  cited. 
Hence,  when  the  appellant  bases  his  assign- 
ments upon  a  motion,  or  upon  paragraphs  in 
his  motion,  on  tbe  theory  that  the  trial 
court  erred  In  failing  to  render  Judgment  in 
his  favor,  after  tbe  verdict  has  been  found, 
the  assignments  are  Inappropriate  to  raise 
the  question,  however  correct  in  the  ab- 
stract tbe  propositions  may  be.  Tbe  trial 
court  could  not  have  done  otherwise  under 
the  decisions  cited  than  to  have  rendered  the 
Judgment  that  he  did  upon  the  verdict. 

[2]  It  is  assigned  that  tbe  verdict  and  tbe 
Judgment  are  contrary  to  tbe  evidence  and 
against  the  great  preponderance  thereof, 
and  without  any  sufficient  evidence  to  sup- 
port them,  for  the  reason  that  there  is  no 
proof  that  Frank  Hamm,  the  husband,  was 
the  agent  of  Mrs.  Augusta  Hamm,  the  owner 
of  the  property,  and  that  the' affirmative  evi- 
dence shows  that  be  was  not  such  agent,  and 
without  authority  from  her  to  make  the  con- 
tract to  tbe  tenant.  Walls,  for  tbe  year  1914. 
In  the  case  of  Dority  v.  Dority,  96  Tex.  215, 
71  S.  W.  953,  60  L.  R.  A.  941.  it  was  decided 
by  the  Supreme  Court  that  "tbe  sole  manage- 
ment" of  the  wife's  property  during  mar- 
riage, given  to  the  husband  by  article  2967, 
does  not  authorize  htm  to  lease  her  real. es- 
tate for  a  term  longer  than  one  year,  without 
her  signature  to  tbe  lease.  It  was  not  decided 
"whether  or  not  a  lease  for  a  year  or  less 
by  the  husband  of  his  wife's  land  would  be 
valid."  Tbe  case  of  Chandler  v.  Jost,  81 
Ala.  411,  2  South.  82,  was  cited  by  Justice 
Williams,  wherein  it  was  held  that  such 
leases  for  a  year  were  valid,  under  a  stat- 
ute with  reference  to  tbe  husband's  control, 
similar  to  ours,  while  those  for  a  longer  term 
were  void.  The  question  Is  not  necessary  to 
decide,  for  the  reason  that  article  2967  (now 
4621)  waa  amended  by  tbe  liegislatuie  of 
1911,  by  providing  that  during  marriage  the 
wife  Shall  have  the  sole  management  and 
control  of  her  separate  property,  both  real 
and  personal 

As  to  tbe  question  of  authority,  by  Frank 
Hamm,  as  tbe  agent  of  his  wife,  the  facts 
are  that  Walls,  the  tenant,  rented  the  land 
for  the  year  1912  by  written  contract,  made 
by  him  as  agent  for  bis  wife,  and  that  at  tbe 
expiration  of  that  year.  Walls  remained  up- 
on tbe  land  for  the  year  1913,  and  paid 
Frank  Hamm  the  rent  for  that  yea,r.  It  is 
Shown  that  all  of  tbe  transactions  in  refer- 
ence to  the  leasing  ^f  tbe  land  were  with 
the  bttsband.    Walls  testified  that  In  Septem- 


ber, 1913,  Hamm  told  talm  be  wanted  to  stay 
on  the  place  for  the  year  1914,  and  again  re- 
peated Ills  request  in  October,  and  in  this 
last  conversation  Walls  agreed  to  take  tbe 
place  for  the  year  1914.  One  Miller,  a  bank- 
er at  Irving,  Dallas  county,  testified  that 
in  October,  1918,  Frank  Hamm  was  in  the 
bank,  and  that  he  (Miller)  stated  to  Hamm 
that  he  understood  "you  have  sold  your 
place."  Miller  said  that  he  asked  Hamm  if 
Walls  would  have  to  move,  and  that  Hamm 
replied  that  he  would  not.  He  said  the  previ- 
ous rent  paid  by  Walls  for  tbe  land  was  de- 
posited In  his  bank  to  ttae  credit  of  Hamm,  . 
and  checked  out  by  htm  without  tbe  signa- 
ture of  bis  wife  to  tbe  checks.  After  the  In- 
troduction of  Miller  by  tbe  defendant,  at  a 
stage  of  tbe  proceeding  before  defendant  clos- 
ed his  case,  be  placed  Hamm  upon  tbe  stand 
as  bis  own  witness,  who  testified: 

"I  am  the  husband  of  Augusta  Hamm.  I 
heard  the  testimony  of  the  witness  Miller  in 
reference  to  my  taking  the  money  of  my  wife 
out  of  the  bank.  As  her  husband,  I  represented 
her  in  the  business  transactions  with  reference 
to  this  farm  in  question." 

Thereafter  Hamm,  on  resuming  the  stand, 
having  been  recalled  to  testify,  said  that  he 
acted  as  agent  for  Mrs.  Hamm  as  to  the  farm 
whenever  she  asked  him  to  do  so,  and  testi- 
fied that  she  never  asked  nor  authorised  bim 
to  lease  the  property  for  the  year  1914,  and 
had  no  authority  from  her  to  lease  it  for 
that  year.    He,  however,  further  said: 

"I  have  been  married  to  her  during. all  these 
transactions  and  have  looked  after  the  farm 
for  her  as  her  husband,  and  collected  the  rent. 
She  never  objected  to  that,  and  has  never  ob- 
jected to  me  managing  the  farm." 

If  Walls'  testimony  is  to  be  believed,  which 
the  Jury  resolved  against  Hamm,  that  the 
latter  actually  made  the  contract  with  bim 
for  tbe  year  1914,  we  think  the  testimony 
raised  tbe  issue  to  the  Jury  as  to  Hamm's 
authority  to  make  an  oral  lease  for  that 
year. 

[3]  It  is  also  assigned  as  error  that  the 
plaintiff  Jackson,  when  he  bought  the  land, 
had  no  notice  of  the  alleged  agreement  for 
lease,  or  the  right  of  Walls  to  the  land  for 
the  year  1914,  nor  was  he  charged  with  any 
notice  upon  the  doctrine  of  inquiry.  Of  course 
we  recognize  the  authorities  cited  by  appel- 
lant that,  where  the  possession  of  one  is 
inconsistent  with  the  record  as  to  a  right  in 
the  land,  such  possession  wiU  not  afford  no- 
tice on  tbe  theory  of  inquiry.  In  this  case 
Walls  testified  that  he  made  the  renewal 
contract  with  Hamm,  in  October.  The  trade 
by  Hamm,  as  agent  of  Mrs.  Hamm,  for  the 
sale  of  tbe  land,  was  made  with  Jackson 
about  the  1st  of  December.  Walls  said  after 
be  made  the  trade  he  began  the  fertilization 
and  cultivation  of  the  land  as  preparation 
for  the  crop  of  1914.  Before  the  final  deeds 
passed,  transferring  the  title,  Jackson  did 
have  actual  notice  of  Walls'  claim  as  a  ten-  ^^-^  j 

ant  of  the  property  for  1914.    Tlie  argument,  VjOOQ  IC 
is  that  Walls  was  not  in.  possession  by  vm  O 
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tue  of  the  alleged  1914  contract,  but  was  In 
possession  under  a  1913  agreement:  that 
Jackson  asked  Hamm,  and  Hamm  told  him 
that  Walls  had  a  1913  agreement  only ;  that 
this  answer  was  consistent  with  Walls'  pos- 
session for  1913;  and  that  the  inquiry  at 
this  point  properly  ended.  We  do  not  think 
the  authorities  are  applicable  nor  the  reason- 
ing sound  as  applied  to  the  condition  In  this 
record,  if  we  are  correct  that  the  jury  had 
the  right,  upon  the  facts,  to  find  that  the 
agreement  between  Hamm  and  Walls  had 
been  made  previous  to  Hamm's  negotiations 
with  Jackson  for  the  sale  of  the  land.  We 
know  that  some  tenants  and  landlords  make 
their  renewal  contracts  for  succeeding  years, 
as  this  one  was  made,  as  to  time  and  con- 
ditions. An  oral  contract  of  t«iancy  for  one 
year  is  Just  as  valid  as  a  written  contract. 
Jackson  was  necessarily  charged  with  Walls' 
iwssesslon  of  the  land;  the  point,  however, 
was  made  that  such  possession  does  not  charge 
him  with  notice  of  Walls'  right  for  the  suc- 
ceeding year.  If  we  concede,  argnmenta- 
tively,  that  the  knowledge  acquired  by  Jack- 
son, or  his  agent,  of  Walls'  interest  in  the 
land  for  1914,  after  the  contract  was  made 
for  the  land,  but  before  the  conveyance  by 
Hamm,  would  not  charge  Jackson  with  lia- 
bility, we  think,  however,  simply  stated,  that 
Jackson  was  charged  by  the  possession  of 
Walls  with  notice  of  the  Interest  of  Walls  as 
a  tenant,  whether  for  the  year  1913  or  for 
the  year  1914,  before  be  made  such  contract 
vrlth  Hamm. 

These  are  the  only  two  assignments  which 
properly  raise  the  questions  subject  to  dis- 
cussion. All  other  assignments  coming  with- 
in the  purview  of  our  preliminary  ruling,  all 
assignments  are  overruled,  and  the  Judgment 
of  the  trial  court  Is  affirmed. 

On  Motion  for  Rehearing. 

(4, 6]  Agency  may  be  proven  where  the 
principal  has  acquiesced  in,  recognized,  or 
adopted  similar  acts  done  on  other  occasions 
by  the  alleged  agent,  and  so  closely  connected 
as  to  constitute  a  course  of  dealing.  Mechem 
on  Agency,  vol.  1  (2d  EH.)  §  263.  Circum- 
stantial evidence  Is  competent  to  establish 
the  fact  or  extent  of  an  agency  as  any  oth- 
er fact.  Sargent  v.  Barnes,  159  S.  W.  366. 
The  lease  of  Mrs.  Jackson's  land  by  her  hus- 
band, to  Walls,  for  the  year  1912,  was  un- 
der an  express  contract;  the  lease  for  1913 
is  based  upon  implied  contract,  on  account 
of  the  tenant.  Walls,  holding  over.  Bate- 
man  &  Bro.  T.  Maddox,  86  Tex.  564,  26  S. 
W.  51.  All  the  previous  rent  money  was 
paid  by  Walls  for  the  land  to  the  husband, 
and  that  which  was  deposited  in  the  bank 
was  to  the  credit  of  the  husband,  and  check- 
ed out  by  him.  The  husband  testified  that  In 
regard  to  all  the  transactions  connected  with 
the  farm,  the  wife  had  never  objected,  nor 
to  his  management  of  said  farm.    We  think 


the  record  sustains  the  conteact  of  tenancy 
made  by  the  husband  for  the  year  1S14. 

The  Issue  raised  in  the  second  ground  of 
appellant's  motion  for  rehearing  was  not 
raised  upon  the  trial  of  this  cause,  nor  upon 
the  original  submission  of  this  case  la  this 
court 

The  motion  for  rehearing  la  overruled. 


BBADT  et  aL  T.  COPE  et  al.     (No.  608.)* 

(Court  of  Civil  Appeals  of  Texas.     El  Paio. 

May  25,  1916.     Behearing  Denied 

June  29,  1916.) 

1.  OOimWUAWCB  «=»11— WlTHnBAWAt  OF  As- 
NOTTNCEUBNT  OF  BKADT— DBrBCI  OF  PaI- 
TIBS. 

In  a  consolidated  suit  to  quiet  title,  the  re- 
quest of  defendants,  made  after  various  dis- 
missals and  an  interlocutory  judgment  asainst 
them,  for  permission  to  withdraw  their  aa- 
Douncement  of  ready  for  trial  and  continue  the 
case  tliat  they  might  make  again  parties  to 
the  suit  parties  as  to  whom  they  had  dismissed. 
was  properly  refused,  where  defendants  bad 
had  ample  opportunity  by  appropriate  pleadings 
to  raise  all  issues  with  respect  to  title  existing 
between  themselves  and  the  parties  sought  to  be 
made  parties  to  the  suit;  defendants  having 
filed  no  cross-action. 

UM.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  U  19-24;   Dec.  Dig.  iS=»ll.l 

2.  Etidenob  €£3l83(7)— Rkcobu   Evidence— 

PBEDICATE  fOB  iNTBODUCnON    OF   SECOKDA- 

BY  Evidence. 
In  suit  to  quiet  title,  proof  of  the  destruc- 
tion by  fire  of  justice  court  records  of  a  precinct 
in  a  county  laid  a  proper  predicate  for  the  in- 
troduction of  secondary  evidence  to  prove  the 
existence  of  such  a  judgment  and  execution  is- 
sued thereon  under  -which  the  land  was  sold. 

[Ed.   Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  §  618;    Dec  Dig.  iS=>183(7).] 

8.  Pbihcipai.  and   Agent  ^=>66— Pebfobk- 

ANCB  BT  Agent. 
Where  a  divorced  wife  appointed  an  agent 
and  attorney  to  recover  land  which  had  been 
community  property,  such  agent  and  attomef 
carried  out  bis  contract  by  employing  an  attor- 
ney to  prosecute  suit  against  adverse  claimants, 
who  did  file  suit. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §  91 ;   Dec.  Dig.  <S=»56.] 

4.  Quieting  Title  ®=j  10(2)— Title  of  Plais- 

TIFF. 

In  suit  to  quiet  title,  a  party  to  whom  a  one- 
half  interest  in  the  laud  was  conveyed  in  con- 
sideration of  his  acting  as  agent  and  attomer 
for  an  owner  to  recover  it,  though  he  failed  to 
perform  the  services  he  had  undertak^i,  could 
recover  against  the  grantees  of  the  purchaser 
at  judicial  sale  of  the  property  under  a  judg- 
ment of  which  satisfactory  proof  was  not  mad«- 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  ${  37,  40,  42;    Dea  Dig.  ©=> 
10(2).] 
6.  Deeds   «=bJ.9— Ebscibhion- Failube  oe- 

considebation. 
Where  a  party  who  undertook,  in  considert- 
tion  of  a  conveyance  of  a  half  interest  in  lan^i 
sold  under  judicial  sale,  to  act  as  agent  and  at  - 
tomey  for  an  owner  in  recovering  it  failed  t«' 
perform  the  agreed  services,  the  owner  or  tbi».-_ 
in  privity  with  her  could  rescind  the  conveyantt. 
of  the  half  interest. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Ceax. 
Dig.  $  38 ;  Deo.  Dig.  (S=»19.] 
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6.  Afpbaz.  ard  EKotoK  ^3»7^0)  —  AsmoR' 

MKNT   or   EiBaoa— PBOPOSEnONT-OOHBIDBKi.- 
HON. 

A  proposition  subjoined  to  an  assignment  ot 
error,  but  not  germane  t^iereto,  cannot  be  con- 
sidered. 

[£d.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  8  3000;  Dec.  Dig.  <^a742(l).] 

7.  Nkw    Tbiai.    «=»102(l)—GBOTn«D— Newly 

DiSCOTEBED   EVIDENCB. 

New  trial  will  not  be  granted  for  newly  dis- 
covered evidence  except  upon  showing  of  good 
reason  why  the  evidence  was  not  discovered 
prior  to  trial  and  prodaced  thereon. 

(Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  S  210;  Dec.  Dig.  <S=>102(1).] 

8.  New  Tbial  ®=>108(1)  —  Gbound  —  Nkwlt 

DiSCOVEBED  EVIDBWCE.' 

New  trial  will  not  be  granted  for  newly 
discovered  evidence  unless  it  is  likely  that  the 
evidence  would  produce  a  different  result  upon 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  }  226;    Dec.  Dig.  i8=»108(l).l 

Appeal  from  District  Court,  Leon  County; 
S.  W.  Dean,  Judge. 

Suit  by  J.  C.  Cope  and  others  against 
Sadie  B.  Brady  and  others,  wherein,  after  B. 
E.  Weaver  and  others  sued  J.  C.  Cope  and 
another,  and  after  various  dismissals  were 
entered,  J.  C.  Cope  finally  sued  Sadie  Brady 
and  others.  From  a  Judgment  for  plaintiffs 
defendants  appeaL    Affirmed. 

P.  W.  Brown,  of  Ft  Worth,  for  appellants. 
Campbell  &  Sewell,  of  Palestine,  Joe  H.  Seale, 
of  Centervllle,  and  Davis  &  Davis,  of  Center, 
for  appelleea 

HIGGINS,  J.  J.  C.  Cope,  Paralee  Weaver 
and  lb  H.  Weaver  filed  salt  in  trespass  to 
try  title  against  W.  B.  Brady,  3o»m  M. 
Brady,  Sadie  Brady,  Nora  Brady,  and  Per* 
ry  Smith  to  recover  a  portion  of  the  Jo- 
seph- Beaty  survey  in  Leon  county.  Subse- 
quently B.  B.  Weaver,  Walter  Weaver,  and 
Joe  Weaver  filed  suit  In  trespass  to  try  title 
against  J.  C.  Cope  and  P.  L  Smith  to  recover 
the  same  tract  of  land.  Various  dismissals 
were  entered  as  hereinafter  indicated,  leav- 
ing J.  C.  Cope  suing  John  M.  Brady,  Sadie 
Brady,  and  Nora  Brady  for  the  land.  Upon 
trial  before  the  court,  C<^>e  recovered  an  un- 
divided one-half  interest  in  the  land.  John 
M.  Brady,  Sadie  Brady,  and  Nora  Brady 
prosecnte  this  appeal. 

The  court  filed  findings  of  fact  and  condu- 
sions  of  law  as  follows: 

"(1)  Jx  H.  Weaver  is  common  source  of  title, 
throng  whom  all  parties  plaintiff  and  defend- 
ant herein  claim. 

"(2)  On  the  29th  day  of  April,  1802,  in  cause 
No.  460,  L.  H.  Weaver  v.  Paralee  Weaver,  in 
the  district  court  ot  Shelby  county,  Tex.,  pliun- 
tiff  was  granted  a  divorce. 

"(3)  On  January  22,  1802,  L.  H.  Weaver  and 
Paraleo  Weaver  executed  a  deed  to  F.  P.  Brew- 
er, conveying  the  land  in  controversy  in  the 
suit  for  the  use  and  benefit  of  Mis.  Paralee 
Weaver,  bar  heirs  and  assigns,  the  consideration 
in  said  deed  of  trust  bein<'  that  they  could  not 
live  together  again  as  husband  and  wife,  and  to 
rightfully  and  equitably  adjust  the  propert/ 
rights  between  them. 


"(4)  On  April  6.  1888.  S.  W.  Kobinson,  sher- 
iff of  Leon  county,  Tex.,  executed  a  deed  to  S. 
A.  King,  conveying  all  the  rights  of  Paralee  and 
J.  F.  Weaver  as  fully  and  completely  as  he 
eould  do  so  as  sheriff  of  Leon  county^  in  and 
to  the  land  in  controversy  in  this  suit.  Said 
deed  recites  that  the  same  was  made  by  virtue 
of  a  certain  execution  issued  out  of  the  justice 
court  of  precinct  No.  7,  Shelby  county,  Tex., 
on  a  certain  judgment  in  favor  of  W.  M.  Wil- 
son against  Paralee  Weaver  and  J.  F.  Weaver, 
rendered  on  January  16.  1883,  and  directed  and 
delivered  to  me  as  sheriff  of  Leon  county,  com- 
manding me,  of  the  goods  and  chattels,  lands 
and  tenements,  of  said  J.  F.  and  Paralee  Weav- 
er, to  make  certain  moneys  in  said  writ  men- 
tioned and  recited,  and  recites  legal  notice  of 
sale  and  levy ;  that  on  the  first  Tuesday  in 
April,  1893.  within  the  hours  prescribed  by 
law,  said  premises  were  sold  at  public  vendue 
in  the  county  of  Leon  at  the  door  of  the  court- 
house thereof,  to  S.  A.  Bang  for  the  sum  of 
$100,  he  being  the  highest  bidder  therefor. 

"(5)  The  justice  court  records  of  precinct  No. 
7,  Shelby  county,  Tex.,  have  been  burned. 

"(6)  W.  M.  Wilson,  who  lived  at  Timpson  in 
Shelby  county,  Tex.^  had  a  claim  for  $100 
against  John  S.  Bnarly,  an  attorney  of  the 
Timpson  bar,  and  the  said  Briarljr  represented  to 
him  that  he  had  a  judgment  against  the  Weav- 
ers, and  asked  Wilson  if  be  would  take  said 
judgment  in  satisfaction  of  his  claim,  and  in- 
formed Wilson  that  the  Weavers  had  some  land 
in  Leon  county,  and  that  the  judgment  could 
be  collected.  Wilson  came  down  to  see  about 
the  sale  of  the  land  and  got  here  a  week  before 
the  day  of  sale  and  got  Dr.  S.  A,  King  to  look 
after  the  land  for  him,  and  asked  Dr.  King  to 
see  that  the  land  brougltt  $100. 

"(7)  No  proof  was  made,  other  than  above,  of 
the  existence  of  any  judgment  against  Paralee 
Weaver  and  J.  F.  Weaver,  or  Parnlee  Weaver 
and  L.  H.  Weaver,  or  any  of  the  Weavers,  and 
no  proof  was  made  as  to  whether  Bnarly  was 
living  or  dead,  nor  as  to  whether  the  justice 
of  tlie  peace  of  precinct  No.  7,  Shelby  county, 
Tex.,  was  living  or  dead,  nor  as  to  tlie  name  of 
said  justice  of  the  peace  at  the  time. 

"(S)  On  April  22,  1893,  S.  A.  King  executed 
a  deed  to  W.  B.  Brady,  conveying  the  land  in 
controversy  in  this  suit,  and  on  July  1,  1896, 
executed  to  said  Brady  a  deed  making  correc- 
tions in  the  deed  first  executed. 

"(0)  It  was  admitted  that  the  defendants 
Sadie  Bell  Brady,  Nora  Brady,  and  John  M. 
Brady  are  the  sole  heirs  at  law  of  W.  B.  Brndy 
and  his  wife,  and  it  was  further  admittpd  that 
E.  E.  Weaver,  Walter  Weaver,  and  .Toe  Weaver 
are  the  sole  heirs  at  law  of  Paralee  Weaver  and 
J.  F.  Weaver. 

"(10)  On  February  23.  1909,  Paralee  Weaver 
executed  a  power  of  attorney  to  J.  C.  Cope, 
conveying  to  said  Cope  an  undivided  one-half  in- 
terest in  the  land  in  controversy  in  the  suit 

"(11)  J.  C.  Cope,  in  carrying  out  his  contract 
with  the  grantors  in  said  power  of  attorney, 
coupled  with  an  interest  to  him,  employed  Joe 
H.  Seale,  as  attorney,  to  prosecute  suit  against 
adverse  claimants,  and  the  said  Seale  bad  some 
correspondence  with  parties,  called  in  person  on 
P.  I.  Smith,  an  adverse  claimant,  and  did  file 
the  suit  of  J.  C.  Cope  et  aL  v.  W.  B.  Brady 
et  al.  herein. 

"(12)  After  the  submission  of  the  case,  and 
after  I  had  announced  to  counsel  and  made  an 
order  on  the  docket  for  an  interlocutory  judg- 
ment against  the  claim  of  the  Brady  heirs,  and 
while  I  had  under  consideration  the  controver- 
sy between  J.  C.  Cope  and  the  Weavers,  with 
regard  to  claim  of  Cfope  for  a  half  interest  in 
the  land  in  controversy  under  the  power  of 
attorney,  coupled  with  an  interest  introduced 
in  evidence  and  set  out  above  herein,  counsel 
for  the  Weavers  in  open  court  tumounced  that 
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they  would  tralve  thdr  right  to  a  judgment  at 
thia  term,  and  ask  leave  of  the  court  to  take  a 
nonsuit,  which  was  granted  by  the  court,  and 

i'udgment  is  now  rendered  for  J.  C.  Cope  tot  a 
lalf  interest  in  the  land  conveyed  to  him  in  the 
power  of  attorney  introduced  in  evidence. 

Oohclasions  of  law: 

"1.  The  proof  as  to  the  existence  of  a  Judg- 
taent  in  favor  of  W.  M.  Wilson '  against  J.  F. 
and  Paralee  Weaver  is  not  sufficient  to  author- 
ize me  to  conclude  that  such  judgment  existed, 
and  there  are  no  facts  and  circumstances  in  evi- 
dence that  would  authorize  me  to  presume  that 
such  judgment  did  in  fact  exist 

"2.  The  plamtiff  J.  C.  Cope  is  entitled  to  re- 
cover a  one-half  interest  in  the  land  in  con- 
troversy herein,  under  the  power  of  attorney, 
coupled  with  an  interest,  which  was  introduced 
in  evidence." 

[1]  On  March  1,  1916,  the  consolidated 
cause  was  called  for  trial,  and  all  parties  ap- 
peared and  announced  ready  for  trial,  where- 
upon the  suit  by  I*  H.  and  Paralee  Weaver 
Waa  dismissed,  they  having  died,  and  the 
suit  against  W.  B.  Brady  and  Smith  was  also 
dismissed.  The  testimony  of  the  parties  was 
then  Introduced,  whereupon  the  court  an- 
nounced that  he  would  render  Judgment  In 
favor  of  Cope  against  John  M.,  Sadie,  and 
Nora  Brady  for  an  imdlvlded  one-half  inter- 
est in  the  land.  Thereafter,  on  March  11. 
1015,  the  cause  came  on  for  further  bearing, 
and  thereupon  the  plaintiffs  E).  B.  Weaver, 
Walter  Weaver,  and  Joe  Weaver  took  a  non- 
suit and  dismissed  their  suit  as  indicated 
above.  Whereupon  the  defendants,  John  M., 
Sadie,  and  Nora  Brady  requested  the  court  to 
set  a^de  the  interlocutory  judgment  rendered 
against  them  theretofore,  and  permit  them  to 
withdraw  their  announcement  of  ready  for 
trial  and  continue  the  case,  in  order  that  they 
might  again  make  the  Weavers  parties  to 
the  snlt,  so  that  the  issues  between  the 
Bradys  and  Weavers  might  be  adjudicated, 
and  all  questions  respecting  the  title  adjudi- 
cated. This  request  the  court  refused,  and 
such  refusal  Is  made  the  basis  of  the  first 
assignment.  In  so  doing  the  court  did  not 
err.  Its  action  was  eminently  proper.  The 
Bradys  had  had  ample  opportunity,  by  ap- 
propriate pleadings,  to  raise  all  issues  ex- 
isting between  themselves  and  the  Weavers 
with  respect  to  the  title.  They  had  filed  no 
cross-action,  and  at  that  late  stage  of  the 
proceedings,  they  certainly  could  not  Insist 
upon  the  action  which  they  requested,  in 
order  that  they  might  again  bring  the  Weav- 
ers Into  the  suit  and  have  the  Issues  between 
them  adjudicated.  Their  rights  could  be  ade- 
quately enforced  and  protected  by  an  inde- 
pendent suit. 

[2]  Error  is  assigned  to  the  court's  conclu- 
sion of  law  that  the  evidence  was  insufficient 
to  establish  the  existence  of  a  Judgment  in 
favor  of  W.  M.  Wilson  against  J.  F.  and  Par- 
alee Weaver,  and  that  there  are  no  facts 
and  circumstances  in  evidence  that  would  au- 
thorize him  to  presume  that  such  a  Judgment 
In  fact  existed.  The  validity  of  the  sheritTs 
deed  under  which  appellants  claim  depend- 
ed upon  the  existence  of  snch  a  judgment. 


Proof  of  the  destruction  by  fire  of  tbe  Justice 
e«urt  xeoords  of  precinct  7  in  Shelby  county 
laid  a  proper  predicate  for  the  introduction 
of  secondary  ^vjdtince  tot  prove  the  existence 
of  such  judgment,  and  an  execution  issued 
thereon,  nnder  which  the  iJand  :  was  sold. 
Aside  from  the  recitals  in  the  sheriff's  deed, 
DO  evidence  thereof  was  offered,  and  this  was 
insufficient.  Howard  v.  North,  5  Tex.  311, 
51  Am.  Dec.  769;  Wofford  v.  McKinna,  23 
Tex.  36,  76  Am.  Dec.  63 ;  Leland  t.  Wilsmi, 
34  Tex.  79.  Under  certain  drenmstances  the 
existence  thereof  might  be  presumed  (Walk- 
er V.  Emerson,  20  Tex.  707,  73  Am.  Dec.  207), 
but  there  are  no  facts  found  by  the  court  In 
the  case  at  bar,  nor  in  the  evidence  adduced, 
which  woidd  raise  such  a  presumption,  and 
the  court  properly  so  held.  The  findings  of 
fact  state  all  the  evidence  adduced  of  any 
probative  force  which  was  in  any  wise  per- 
tinent to  the  Issue. 

It  is  next  complained  that  the  court  erred 
In  his  sixth  finding  of  fact  that  Brlarly  rep- 
resented to  Wilson  that  he  had  a  judgment 
against  the  Weavers,  and  asked  Wilson  if  he 
would  take  the  Judgment  in  satisfaction  of 
his  claim,  whereas  the  testimony  of  Wilson 
was  that: 

"Briarly  came  to  him,  and  asked  if  he  would 
take  a  judgment  against  Paralee  and  J.  P. 
Weaver  for  $100  in  satisfaction  of  the  $100 
that  he  (Briarly)  was  due  Wilson,  stating  that 
the  judgment  would  be  good,  and  that  Paralee 
and  J.  F.  Weaver  owned  land  in  Leon  count;^, 
and  that  the  execution  could  be  Issued  on  said 
land,  also  stating,  as  well  as  he  could  remember, 
this  conversation  with  Briarly  waa  before  the 
judgment  was  rendered,  and  that  perhaps  the 
judgment  was  rendered  in  his  (Wilson's)-  name." 

This  Inacooracy  in  the  finding  is  of  no  con- 
sequence. If  the  court  had  found  precisely 
as  Wilson  testified,  it  would  not  have  affects 
ed  the  legal  aspect  of  the  case. 

[3]  The  power  of  attorney  from  Paralee 
Weaver  to  Cope,  under  which  Cope  deralgns 
his  title,  appointed  Cope  her  agent  and  at- 
torney to  recover  the  land,  and  in  considera- 
tion of  his  services  conveyed  to  liim  a  one- 
half  Interest  In  the  land.  Cope  was  to  be 
responsible  for  and  to  pay  all  expenses  con- 
nected with  the  recovery  of  the  land.  The 
fourth,  fifth,  and  sixth  assignments  assail 
the  correctness  of  the  court's  action  In  ad- 
judging to  Cope  a  one-half  Interest  In  the 
land,  upon  the  ground  that  It  was  not  shown 
that  Cope  had  performed  any  service  under 
his  attorneyship  prior  to  the  death  of  Para- 
lee Weaver  sufficient  to  invest  him  with  any 
title.  The  court's  eleventh  finding  of  fact,  the 
correctness  of  which  is  not  assailed,  shows 
sufficient  performance  by  CJope.  And  an  ex- 
amination of  the  evidence  abundantly  sup- 
ports these  findings,  and  shows  a  substantial 
performance  by  Cope  prior  to  tlie  death  of 
Paralee  Weaver. 

[«,  5]  But  if  it  he  conceded  that  Cope  had 
failed  to  perform  the  services  which  he  had 
undertaken  .to  perform  in  the  power  of  at- 
torney, this  could  not  affect  his  right  to  re-^ 
cover  against  the  Bradys.     The  power  o: 
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attorney  conveyed  a  oiM-hali  Interest  to  blm. 
The  contract  of  conveyance  was  executed  and 
Dot  executory.  Had  he  failed  to  perform  the 
services  which  he  agreed  to  perform,  It  would 
have  afforded  ground  for  rescission  of  the 
conveyance  by  Paralee  Weaver  or  those  In 
privity  with  her.  But  the  Bradys  are  stran- 
gers to  the  power  of  attorney,  and  could  not 
raise  the  qaesftion  had  there  been  a  fallufe 
opon  Cope's  part  to  perform  the  obligations 
which  he  assumed  In  the  power  of  attorney. 

[6]  The  second  proposition  subjoined  to  the 
sixth  assignment  Is  not  germane  thereto,  for 
which  reason  It  cannot  be  considered.  How- 
ever, It  may  be  said  that  ft  Is  without  merit, 
tor  the  reason  that  the  evidence  fills  to  show 
a  valid  Judgment  and  execution  to  support  the 
sheriff's  deed  under  whl<A  the  defendants 
Brady  claim  title. 

[7,  S]  The  last  assignment  complains  of  the 
refosal  of  a  new  trial  on  account  of  newly 
discovered  evidence.  It  Is  overruled  becaTue 
there  la  a  complete  failure  to  show  any  good 
reason  why  the  evidence  was  not  discovered 
prior  to  trial  and  produced  thereon.  Further- 
more, it  is  not  likely  the  same  would  produce 
a  different  result  upon  a  retrial. 

Affirmed. 


COMilONWBAIiTH  BONDING  ft  CASTTAL- 
TY  INS.  CO.  et  al.  v.  MEEKS.    (No.  »36.)* 

(Conrt  of  Civil  Appeals  of  Texas.  Amarillo. 
March  8,  1916.  On  Motion  for  Rehearing, 
April  26,  1016.  Second  Motion  for  Rehearing 
Denied  June  28,  1916.) 

1.  CoBPOBATioNS  <8=>80(10)— Stock  StrsscaiP- 
TiON— Surr  to  Cancel— Laches. 

In  a  suit  to  cancel  notes  given  npon  a  stock 
robscription,  to  recover  vendor's  lien  notes  given 
to  the  defendant  as  collateral  to  such  notes,  and 
to  recover  money  paid  to  defendant  company, 
evidence  held  to  sustain  a  finding  that  plaintiff 
was  not  guilty  of  laches  in  not  institutinx  his 
suit  earlier. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §  262;    Dec.  Dig.   <S=80(10).] 

2.  EsTOPPKL  ©=p96— Gbounds— Nequoerob— 
Injuky. 

Where  negligence  is  relied  upon  as  a  ground 
of  estoppel,  it  must  not  only  influence  the  action 
of  some  other  person  to  his  injury,  but  it  mtist 
appear  that  it  might  reasonably  have  been  ex- 
pected that  it  would  have  such  effect,  though  the 
other  person  exercised  ordinary  care. 

[Ed.   Note. — For   other   cases,    see   Elstoppel, 
Cent  Dig.  S  288;  Dec.  Dig.  <8=996.] 

3.  CoBPOBAHONS  4t=>80(2)  —  Stock  StrBScRtP- 
TiON— Fbatjd  of  Agent— Notice. 

Where  the  agreement  between  plaintiff  sub- 
scribing to  the  stock  of  defendant  company  and 
the  agent  of  the  company,  that  when  organized 
plidntiff  would  be  appointed  its  representative 
u  loaning  money  in  certain  territory,  was  at- 
tached to  the  subscription  contract  and  passed 
into  the  hands  of  the  company  after  its  organiza- 
tion, it  was  not  thereby  charged  with  notice  of 
alleged  misrepresentation  of  its  promoter  with 
reference  to  the  amount  of  capital  stock  paid  in 
and  its  readiness  to  lend  money,  and  the  plain- 
tiff could  not  rescind  bis  subscription  witiiont 
showing  that,  before  it  was  accepted,  the  com- 


pany had  notice  of  the  fraudulent  misrepresenta- 
tiona. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  g§  246,  247;  Dec  Dig.  «=»80(2).] 

4.  Partnebship  <gr=>216(3)— AcnoBT  Against 
Pabtnebship- Liability  oi  IwDiviDtiAXS— 

VABIANOE. 

In  a  suit  to  rescind  a  stock  subscription  and 
to  recover  of  the  company's  promoter,  the  peti- 
tion alleging  that  two  named  individuals  acting 
under  two  different  firm  names  undertook  to  or- 
ganize a  corporation,  that  another  party  was 
their  duly  authorized  agent  in  soliciting  plaintiff 
to  purchase  stock,  that  such  individuals  knew 
and  approved  his  representations,  that  they  false- 
ly and  fraudulently  made  such  representations 
to  induce  plaintiff  to  subscribe  for  stock  and  de- 
ceive plaintiff,  that  a  certain  amount  of  cash 
was  paid  to  one  of  such  individuals  and  to  one 
of  his  firms,  and  that  they  fraudulently  and 
wrongfully  retained  it,  over  the  objection  that 
while  such  promoters  were  sued  as  individuals 
the  proof  showed  a  cause  of  action  against  their 
firm,  gave  jurisdiction  aa  to  the  individual  re- 
taining the  cash  payment. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  i  418;  Dec.  Dig.  <S=»216(3).] 

5.  Appeai,  and  Ebbob  $i=»253— Objection  to 
Pr,EADiNG— Time. 

Where  the  trial  court's  attention  was  not 
called  to  the  conflicting  allegations  of  the  peti- 
tion by  exception  thereto,  the  question  coidd  not 
be  raised  on   appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1485,  1488.  1491-1493; 
Dec.  Dig.  «=»253.] 

8.  Paetkkbshif  «=>197— Suit  Against— Pas- 
ties. 
Partnerships  are  not  recognised  either  by  the 
common  or  statutory  law  aa  constituting  sepa- 
rate and  distinct  legal  entities,  and  there  is  no' 
right  to  sue  or  be  sued  in  the  partnership  nainc; 
but  litigation  by  or  against  partnerships  must 
be  conducted  in  the  name  of  the  individual  mem- 
bers and  not  in  the  partnership  name. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  860;   Dec.  Dig.  <S=3l97.] 

7.  Courts  <g=»122-J'uHiSDicTi0N— Ahount— 
Allegation— PBOor. 

The  fact  that  the  evidence  showed  that  plain- 
tiff was  entitled  to  recover  less  than  the  jurisdic- 
tional amount  would  not  defeat  the  jurisdiction 
once  acquired,  in  the  absence  of  a  pleading  and 
proof  that  the  jurisdictional  allegation  was 
fraudulently  made. 

[Ed,  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  413,  427;  Dec.  Dig.  e=»122.] 

8.  Principal  and  Agent  ^=>10e  —  Agent's 
Misrepresentation  —  Liabilitt  of  Princi- 
pal. 

Plaintiff,  the  subscriber  to  the  stock  of  a 
corporation,  suing  to  recover  from  an  individual 
promoter  a  share  which  he  and  his  partnership 
received,  was  not  required  to  show  that  such  in- 
dividual promoter  actually  received  the  money, 
as  payment  to  his  agent  acting  within  the  ap- 
parent scope  of  his  authority,  when  making  the 
misrepresentations  relied  on,  was  payment  to 
him. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  Si  311,  312 ;  Dec.  Dig.  ®=> 
106.] 

9.  Bills  and  Notes  ie=3342— Bona  Fide  Pub- 
ouASSB  —  Stock  Bxtbscbiption  Notes  —  In 
Gknbbal. 

Where  a  subscription  contract  for  the  stock 
of  a  corporation  to  oe  organized  and  the  notes 
in  payment  thereof  were  executed  at  the  same 
time  as  parts  of  the  same  transaction,  naming 
the  corporation  as  payee,  and  on  payment  of 
which  it  was  intended  that  certificates 
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should  isane,  the  contract  and  tiie  notes  were  to 
be  construed  together ;  and,  when  the  corpora- 
tion accepted  the  contrast  and  notes,  it  took 
them  with  notice  only  of  the  conditions  contain- 
ed in  them,  but  was  not  a  bona  fide  holder  of  the 
notes,  as  they  were  not  taken  for  vnlue  because 
the  stock  was  not  issued  or  if  issued  was  void, 
or  a  holder  in  due  course  of  business,  because  no 
value  was  paid  for  them. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Die.  U  S30-&il;  Dec  Dig.  <S=> 
342.] 

10.  CORPOBATIOHB    €=»80(2)    —    SUBBOBIPTION 

Notes— Fbaud — N  otice. 
In  such   case,    the  company   accepting  the 
subscription  contract  and  notes  was  not  affected 
by  fraud  inducing  the  subscription  of  which  it 
had  no  actual  notice. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §1  246,  247;  Dec.  Dig.  ®=>80(2).] 

On  Motion  for  Rehearing. 

11.  Corporations  ®=>76  —  Stock  Subbcbif- 
TiON  —  Cancellation  —  Instruments  Giv- 
en IN  Payment. 

Where  a  corporation  was  organized  under 
the  laws  of  Arizona  instead  of  under  the  laws  of 
Texas,  as  represented  by  the  company's  agent 
and  its  subscription  contract  so  that  the  sub- 
scriber believed  he  was  subscribing  for  stock  in  a 
domestic  corporation  in  which  the  rights  of  the 
stockholder  would  be  more  carefully  protected, 
and  in  which  the  broad  and  general  provision  as 
to  its  rights  to  borrow  and  loan  money  would 
not  be  embodied,  because  prohibited  by  Ver- 
non's Sayles'  .\nn.  Civ.  St.  1914,  art.  1121,  there 
was  no  meeting  of  minds  on  a  material  part  of 
the  contrnct,  and  hence  no  contract 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  197-209,  213-218;  Dec.  Dig.  «8=» 
76.] 

12.  COBPOKATIONS  «=980(10)  —  Subsobiption 
Contract— Place  of  Organization— Rati- 
fication. 

In  sach  case,  the  subscriber  by  executing  a 
proxy  authorizing  certain  officers  of  the  company 
to  vote  his  stuck  at  a  meeting  to  be  held  either 
in  Texas  or  Arizona,  reciting  that  he  owned 
shares  of  the  capital  stock  of  the  corporation 
"of  Micenix,  Ariz.,"  did  not  estop  him  from  can- 
cellation of  his  contract  by  reason  of  the  organ- 
ization of  the  corporation  in  Arizona. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i  262;  Dec.  Dig.  <8=»80(10).] 

13.  Corporations  <s=»77  —  Subsobiption  to 
Stock— Legislative  Pbovisions. 

Conditions  prescribed  by  the  Legislature,  un- 
der which  charters  of  corporations  may  be  grant- 
ed, must  be  noticed  by  the  subscribers,  and  they 
are  conclusively  presumed  to  contract  with  ref- 
erence thereto. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  210-212,  219-243,  455;  Dec.  Dig. 
«=»77.] 

14.  COBPOBATIONS  €=9S2  —  SUBSCBIPTION   TO 

Stock— Consideration— Rescission. 
The  promise  on  the  part  of  a  corporation, 
that  when  organized  it  would  establish  a  loan 
agency  and  appoint  plaintiff  as  its  representative 
in  charge,  alleged  as  part  of  the  consideration 
upon  which  plaintiffs  subscribed  for  stock,  which 
promise  was  attached  to  the  subscription  con- 
tract and  made  a  part  thereof,  where  such  con- 
trnct and  agreement  were  dated  prior  to  the  in- 
corporation of  the  company  and  the  issue  of  its 
stock,  would  be  presnmed  to  be  accepted  after 
the  corporation  became  a  going  concern,  so  that 
the  company  would  not  be  permitted  to  accept 
the  benefits  of  the  contract  without  assuming  its 
burden,  and  conld  not  hold  the  plaintiff  on  his 


subscription  contract  without  appointing  him  its 
agent  to  make  loans. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i|  285-296;   Dec.  Dig-  «=>82.] 

Appeal  from  District  Coait,  Hempbill 
Comity;  Frank  WilUs,  Jndge. 

Action  by  M.  M.  Meeks  against  the  Com- 
monwealth Bonding  &  Casualty  Insurance 
Company,  R.  T.  Stuart  and  Coke  W.  Hark- 
rider,  as  individuals,  acting  under  the  firm 
names  of  Stuart,  Earkrlder  &  Co.,  and  the 
Commonwealth  Organization  Company,  and 
others,  with  cross-action  by  the  Common- 
wealth Bonding  &  Casualty  Insurance  Com- 
pany. Judgment  for  plaintiff  against  the 
Comuionwealtli  Bonding  &  Casualty  Insur- 
ance Company  and  B.  T.  Stuart,  and  the 
company  appeals,  and  Stuart  brings  writ  of 
error.    Affirmed. 

Speer  &  Brown  and  H.  A.  Turner,  all  of 
Ft  Worth,  and  Hoover  A  Dial,  of  Canadian, 
for  appellants.  J.  W.  Sanders  and  Newton 
P.  Willis,  both  of  Canadian,  for  appellee. 

HALL,  J.  Appellee,  as  plaintiff  in  the 
court  below,  sued  appellant  company.  Coke 
W.  Harkrlder,  R.  T.  Stuart,  John  Scharban- 
er,  H.  P.  Brenham,  J.  H.  Carmlchael,  P.  E. 
Couch,  Perry  McFadden,  M.  H.  Miles,  W.  B. 
Harrison,  J.  D.  Hagler,  L.  T.  Lester,  W.  B. 
Slaughter,  and  C.  H.  Boedecker.  Stuart  and 
Harkrlder  were  sued  as  individuals,  acting 
under  the  firm  name  of  Stuart  Harkridcr  & 
Co.,  and  also  under  the  firm  name  of  the 
Commonwealth  Organization  Company.  Hie 
object  of  the  suit  was  to  cancel  four  promis- 
sory notes,  dated  March  14,  1911,  for  the 
sum  of  $437.50,  $500,  $500,  and  $5C2.50,  re- 
spectively ;  the  first  due  January  1,  1912,  and 
one  annually  ther^fter.  Plaintiff  further 
sought  to  recover  certain  vendor's  lien  notes 
held  by  the  defendant  company  as  collateral 
to  his  notes  described  above,  and  to  recover  a 
certain  sum  of  money  alleged  to  have  been 
paid  defendant  company. 

The  substance  of  the  amended  petition  is 
correctly  stated  in  appellee's  brief,  as  fol- 
lows: 

"That  the  promoters,  Stuart  and  Harkrlder, 
by  their  agent,  while  soliciting  the  appellee  to 
subscribe  for  stock,  exhibited  to  appellee  certain 
blank  contracts  which  they  represented  vat 
being  executed  by  the  promoters  and  would  be 
executed  by  the  corporation  when  organized,  said 
blank  contracts  providing  for  the  loaning  of 
money  to  stockholders  by  the  corporation  when 
organized;  tliat  the  agent  of  appellants  repre- 
sented to  appellee  that  the  company,  when  o^ 
ganized,  would  establish  an  agency  in  Hemphill 
county,  to  make  loans  as  provided  in  the  blank 
contract,  and  that  appellee  should  be  appointed 
the  agent  of  the  Commonwealth  Bonding  &  Cab- 
ualty  Insurance  Company,  to  make  loans  of 
money  in  Hemphill  county;  tint  the  agent  of 
appellant  signed  a  written  agreement  provid- 
ing for  the  appointment  of  appellee  aa  agent  to 
represent  the  company  in  making  loans  for  the 
company  in  Hemphill  county.  That  the  writ- 
ten agreement  appointing  appellee  loan  a^ent 
for  Hemphill  county  was  attached  to  and  made  a 
part  of  appellee's  subscription  contract     1! 


>Kor  other  caM*  see  Mm*  topic  and  KBY-NUMBBR  in  all  Key-Numborad  DigMU  and  Indexes 
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appellants,  I17  a  certain  proepectoB  which  was 
used  and  deliTcred  to  appdlee,  by  the  terms  of 
the  written  contract,  and  by  other  representa- 
tions, represented  to  appellee  that  said  Common- 
wealth Bonding  St  Casnaity  Insnrance  Company 
should  be  iacorporated  under  the  laws  of  the 
Ertat«  of  Texas;  shoold  be  a  Tezaa  corporation, 
with  $300,000  capital  stock,  $200,000  of  which 
should  be  paid  up  and  free  from  organizatioii 
expenses,  before  the  cort>oration  was  incorporat- 
ed. That  said  company  should  have  a  capital 
stock  of  $300,000  and  surplus  of  $900,000,  and 
that  $200,000  had  already  been  paid  in,  and 
the  company  was  ready  to  begin  business  as 
soon  as  the  charter  coald  be  taken  out  under  the 
laws  of  the  state  of  Texas;  that  the  president  of 
the  company  to  be  organized  was  in  the  East  at 
that  time  and  had  perfected  arrangements  to  se- 
cure all  the  eastern  money  that  would  be  need- 
ed to  carry  on  a  loan  bnsiness  at  rates  of  in- 
terest not  to  exceed  6  per  cent.  That  the  agent 
of  appellant  represented  to  appellee  that  he 
could  secure  the  appointment  to  make  loans  for 
such  company  if  he  would  subscribe  for  as  much 
as  $2,500  worth  of  stock ;  that  appellee  never 
did  subscribe  for  stock  in  an  Arizona  corpora- 
tion but  subscribed  for  stock  in  a  Texas  corpo- 
ration ;  that  he  never  did  subscribe  for  stock  in 
a  corporation  having  only  $20,000  capital  paid 
up,  hot  subscribed  for  stock  in  a  corporation  to 
have  $200,000  capital  paid  up,  and  that  appel- 
lant company  was  not  the  corporation  for  whose 
stock  he  subscribed,  and  that  he  never  accepted 
stock  in  said  corporation." 

Appr<^riate  allegations  were  also  made  In 
the  pleading,  charging  the  falsity  of  said  r^H 
resentatlons,  notice  to  appellant  company  of 
their  falsity,  failure  of  the  minds  of  the  par- 
ties to  meet  on  the  contract  of  subscription, 
and  the  Injnry  resulting. 

The  Commonwealth  Bonding  A  Casualty 
Insurance  Company  answered  by  special  ex- 
ceptions and  denied  generally  the  allegations 
of  fraud  and  misrepresentation,  and  that  the 
representations,  If  made,  were  not  represen- 
tations of  the  corporation  or  any  other  per- 
son representing  It  or  authorized  by  It  to 
make  such  representations  or  to  bind  It; 
and  further  that  the  plaintiffs  cause  of  ac- 
tion, If  any  he  ever  had,  was  stale  In  that  he 
had  delayed  for  an  unreasonable  time  to  in- 
stitute his  suit  after  knowing  of  his  cause 
of  action,  or  after  he  could  or  should,  In  the 
exercise  of  ordinary  care,  have  .discovered 
the  alleged  fraud."  It  answered,  also,  by  ap- 
propriate pleas  of  waiver,  acquiescence,  and 
estoppel,  denying  plaintiff's  right  to  rescis- 
sion and  cancellation.  It  further  sets  up 
that  It  Is  an  Innocent  purchaser  of  the  notes 
and  collateral  In  controversy;  the  notes 
having  been  executed  and  delivered  by  plain- 
tiff to  the  Commonwealth  Organization  Com- 
pany and  by  said  company,  for  value  In  due 
course  of  trade,  without  notice  of  any  in- 
firmity when  so  transferred  and  delivered 
to  defendant  By  way  of  cross-action,  the 
company  declared  upon  the  notes  sought  to 
be  canceled  uid  prayed  for  Judgment  there- 
on and  for  a  foreclosure  of  its  lien  upon  the 
collateral  8ecurltlet>'. 

Upon  a  trial  before  the  court  without  the 
interrention  of  a  Jury,  Judgment  was  ren- 
dered, OTerruUnK.'all  of  the  Commonwealth 
B<MBdioc  &  Oaonaity  Insurance  Ooit4>any'B 


exceptions;  and  final  judgmoit  was  entered 
in  favor  of  the  plaintiff  for  the  cancellation 
of  the  notes  executed  by  him,  for  the  surren- 
der of  the  collateral  pledged  to  secure  the 
payment  of  the  notes,  and  for  the  recovery 
of  $287,  with  interest  from  Septeml>er  1, 
ldl5,  and  against  R.  T.  Stuart  for  $395. 

[1]  The  first  assignment  Is  that  the  court 
erred  In  holding  that  plaintiff  had  instituted 
thlsr  suit  within  a  reasonable  time  after  dis- 
ooverlng  the  fraud,  or  after  the  time  when, 
in  the  exercise  of  reasonable  care,  he  could 
have  discovered  the  fraud  upon  which  he 
relies,  and  tn  holding  that  plaintiff  was  not 
now  trnrred  by  an  unreasonable  delay,  by 
laches,  and  by  acquiescence  to  have  and 
maintain  the  suit,  and  in  holding  that  plain- 
tiff had  Instituted  this  suit  within  a  reason- 
able time  after  the  actual  discovery  of  his 
cause  of  action  herein,  or  after  su(A  time  as 
he  ought  reasonably  to  have  acquired  a 
knowledge  thereof.  The  testimony  in  the 
record  relating  to  this  assignment  is  volumi- 
nous, and  we  will  not  undertake  to  do  more 
than  summarize  it  here.  The  appellee  tes- 
tified that  he  did  not  rememl>er  the  date 
when  he  first  acquired  knowledge  of  the 
falsity  of  the  representations  and  that  the 
company  was  not  incorporated  In  Texas; 
that  it  was  after  he  turned  the  matter  over 
to  his  attorney  for  investigation  and  not 
very  long  before  filing  the  suit;  that  about 
the  same  time  he  learned  that  the  company 
had  not  made  arrangements  to  get  money  in 
the  East,  and  did  not  have  a  capital  of  $200,- 
000  paid  in  and  $600,000  surplus ;  that,  while 
he  was  dissatisfied  with  the  company,  ex- 
cuses had  been  made  to  him  for  not  making 
loans  as  late  as  September,  1912.'  They 
told  him  that  strife  amongst  tile  oSlcers  and 
stockholders'  had  prevented  them  from  do- 
ing business  as  represented.  He  further  tes- 
tified that  one  of  the  directors  and  acting 
secretary  of  the  company  explained  to  him 
the  condition  of  the  company  and  told  him 
that  aU  he  had  to  do  to  realize  the  truth  of 
the  representations  was  to  give  the  company 
time,  and  it  would  come  around  all  ris^t, 
— ^that  It  was  getting  In  better  shape  all  the 
time  and  tliat  the  reason  the  company  was 
not  in  t>etter  shape  was  on  account  of  trou- 
ble between  Stuart  and  the  other  officers. 
Appelleo  further  testified  that  he  had  con- 
versations with  Scharbauer,  the  president, 
and  Harkrider,  the  vice  president  of  the  com- 
pany, along  the  same  line  as  with  the  acting 
secretary ;  that  they  were  pleading  for  time 
and  if  time  was  granted  they  would  make 
good,  and  that  on  account  of  strife  amongst 
the  officers  the  company  had  been  retarded 
but  would  come  out  all  right  in  a  little 
while.  The  charter  was  filed  March  23, 
1911.  This  suit  was  Instituted  January  9, 
1914.  The  testimony  of  appellee  Is  contra- 
dicted to  a  considerable  extent,  but  It  is 
sofflcleDt  to  sustain  the  finding  of  the  court 
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that  he  was  not  gallty  ot  laches  In  not  In- 
stituting his  suit  earlier. 

[2]  If  negligence  and  indifference  is  relied 
upon  as  ground  of  estoppel,  sudi  conduct 
must  not  only  influence  the  action  of  some 
other  person  to  his  Injury,  but  it  must  fur- 
ther appear  that  it  might  reasonably  have 
been  expected  that  it  would  have  such  eSect 
while  sudi  other  person  was  exercising  or- 
dinary prudence.  It  does  not  appear  from 
the  pleadings  or  evidence  of  either  party  that 
the  rights  of  any  one  connected  with  the 
corporation  have  been  injured  to  any  extent. 
The  rule  announced  in  Park  et  ux.  v.  Kribs, 
Receiver,  24  Tex.  Civ.  App.  650,  60  8.  W. 
905,  is: 

If  others  were  not  led  to  become  members  of 
the  corporation  on  the  faith  of  plaintiff's  sub- 
scription, mere  delay  will  not  defeat  rescission. 
Delay  which  does  not  injure  the  opposite  party 
nor  innooent  third  parties,  even  though  no  dili- 
gence is  shown  in  discovering  the  fraud,  will 
not  defeat  an  action  for  rescission,  unless  the 
statute  of  limitations  Interferes.  Q.,  H.  &  S. 
A.  Ry.  Co.  V.  Cade,  93  S.  W.  124;  1  Cook  on 
Corporations  (6th  Ed.)  §§  161,  162. 

The  fraud  alleged  by  plaintiff  consists  (1) 
in  a  promise  to  lend  money  to  plaintiff  when 
the  corporation  became  a  going  concern;  (2) 
to  establish  a  loan  agency  in  Hemphill  coun- 
ty, and  to  appoint  plaintiff  as  Its  representa- 
tive in  charge  thereof;  (3)  that  the  com- 
pany would  be  incorporated  under  the  laws 
of  Texas;  (4)  that  $200,000  of  the  cai^tal 
stock  had  already  been  paid  in ;  and  (5)  that 
the  president  of  the  company  ha4  perfected 
arrangements  In  the  eastern  money  market 
for  all  the  money  the  company  would  need. 
There  is  no  allegation  of  a  failure  of  con- 
sideration, and  the  last  three  statements  are 
the  only  ones  alleged  upon  which  a  Judgment 
for  rescission  could  be  based.  The  agreement 
made  between  plaintiff  and  the  agent  of  ap- 
pellant company  that  he  would  be  its  repre- 
sentative in  Hemphill  county,  when  the  busi- 
ness of  lending  money  in  that  territory  was 
entered  into,  was  a  conditional  promise  of 
something  to  be  done  in  the  future  and  was 
not  a  misrepresentation  of  an  existing  fact 
and  is  not  shown  to  have  been  fraudulently 
made. 

[3]  Because  this  agreement  was  attached 
to  the  subscription  contract  and  passed  into 
the  hands  of  the  company  after  Its  organ- 
ization, the  company  was  not  thereby  served 
with  notice  of  the  alleged  misrepresentations 
With  reference  to  the  amount  of  capital  stock 
paid  in,  and  the  readiness  of  the  company 
to  lend  money  secured  in  the  East.  It  is 
undisputed  that  these  statements  were  made 
by  the  agent  McCowan,  and  that  he  was 
representing  the  Organization  Company  at 
that  time.  If  it  be  true  that  McCowan  did 
represent  that  the  company  had  $200,000 
capital  stock  paid  up,  and  that  the  president 
had  arranged  to  secure  the  money  In  the 
East,  sufficient  to  conduct  the  affairs  of  the 
company,  and  tltat  such  representations  were> 
fraudulently  made  while  he  was^representlng 


the  Organization  Company,  and  not  the  Bond- 
ing Company,  the  appellee  cannot  sustain  a 
Judgment  for  rescission  without  showing  that 
before  his  subscription  was  accepted  the 
latter  bad  notice  of  the  fraud.  It  is  not 
shown  that  the  company  had  any  such  notice. 
Whether  the  statement  In  the  prospectus  and 
subscription  contract,  to  the  effect  that  the 
company  would  be  Incorporated  in  Texas, 
is  a  material  statement  depends  upon  circum- 
stances. There  is  no  evidence  in  the  record 
to  show  that  stock  in  a  company  organized 
under  the  laws  of  Texas  is  more  desirable  or 
valuable  than  if  it  were  organized  under  the 
laws  of  Arizona.  Without  some  proof  to 
show  the  materiality  of  this  statement,  ap- 
pellee should  not  be  permitted  to  rescind, 
even  though  the  recital  in  the  proxy  be  held 
to  be  notice.  It  appears  that  prior  to  March 
11,  1613,  appellee  executed  and  sent  certain 
officials  of  the  company  a  proxy  authorizing 
them  to  vote  his  stock  at  a  stockholders' 
meeting  to  be  held  In  Ft.  Worth  on  the  last- 
named  date,  and  at  any  other  meeting  to  be 
held  In  Texas  -or  Arizona;  and  the  proxy 
recites  the  fact  that  be  owned  ^^  shares 
"of  the  capital  stock  In  the  Commonwealth 
Bonding  &  Casualty  Insurance  Company  ot 
Phoenix,  Ariz."  We  held,  in  the  case  of 
Commonwealtk  Bonding  &  Casualty  Ins.  Co. 
V.  Cator,  175  S.  W.  1077,  that  tb©  act  of 
organizing  the  company  under  the  laws  ot 
Arizona,  In  violation  of  the  subscription  con- 
tract and  0^  the  representation  made  in  the 
prospectus  that  it  ^ould  be  a  Texas  corpora- 
tion, was  sufficient  cause  for  canceling  the 
subscription;  but  In  that  case  it  appeared 
from  the  record  that  the  stock  in  a  Texas 
corporation  was  more  desirable  and  valu- 
able than  it  would  have  been  if  the  corpora- 
tion luid  been  organized  under  the  laws  of 
Arizona.  No  such  state  of  facts  appears 
her&  For  the  reasons  stated,  we  think  the 
appellants'  fourth  assignment  of  error  should' 
be  sustained. 

[4-S]  R.  T.  Stuart,  against  wliom  Judgment 
was  rende];ed,  is  here  by  writ  of  error,  and 
In  his  brief  Insists,  first,-  that  there  is  a 
material  variance  between  the  facts  alleged 
and  the  facts  established  by  the  proof  as 
against  him.  In  this:  That  he  and  Harlcrider 
are  sued  as  Individuals,  whereas  the  proof 
shows  the  cause  of  action  against  the  Com- 
monwealth Organization  Company,  a  part- 
nersiiip  composed  of  R.  T.  Stuart  and  G.  W. 
Harkrider.  The  allegations  bearing  upoa 
this  assignment  are  as  follows: 

"That  R.  T.  Stuart  and  Coke  W.'  Harkrider. 
as  individuals,  acting  under  the  firm  name  of 
Stuart,  Harkrider  &  Co.,  and  also  under  the 
firm  name  of  the  Commonwealth  Organisation 
Company,  in  the  fall  of  1910  and  spring  of  1911, 
undertook  as  individnals  and  as  promoters  to 
organize  a  corporation  With  said  Stuart  and 
Harkrider  and  their  agents- so  acting  as  promot- 

"Tlaintitf  says  that  one  H.  8.  McCowan,  a 
duly  authorized  agent  of  R.'T.'  Stuart  and  Coke 
W.  Hnritrider,  and  of  th»  Commonwealth 
Bondi2)g'&  Casualty  Insuraaee 'Ooai>BBy,  was 
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in  Canadian  in  Mardt,  1911,  and  solicited  plain' 
tiff  to  purchase  stock,"  etc 

"And  plaintiff  charges  that  said  R.  T.  Stuart 
and  Coke  W.  Harkrider,  composing  the  firm  of 
the  Commonwealth  Organization  Company, 
knew  about  and  approved  of  all  such  represen- 
tations as  are  heremabove  set  out,"  etc. 

"Plaintiff  further  charges  that  said  Stuart  & 
Harkrider,  acting  as  promoters,  falsely  and 
fraudulently  made  said  representations,  for  the 
purpose  of  inducing  plaintiff  to  subscribe  for 
stock,  and  did  deceive  plaintiff,"  etc. 

"That  the  truth  is  that  the  Commonwealth 
Organization  Company,  or  Stuart,  Harkrider 
4  Co.,  were  to  receive  12%  per  cent,  of  the  pur- 
chase price  of  said  stock  as  compensation  for  or- 
ganizing a  Texas  corporation,  which  in  plain- 
tiCTa  case  would  be  the  sum  of  $312.50,  which 
plaintiff  paid  to  said  H.  8.  McCowan  for  the 
said  Organization  Company,  and  the  remainder 
of  the  $500  cash,"  etc. 

The  prayer  Is  for  Judgment  against  all  of 
the  defendants.  The  suit  was  dismissed  as  to 
Harkrider  and  Judgment  taken  against  Stu- 
art individnally.  Stuart  did  not  allege  that 
the  allegations  were  fraudulently  made,  for 
the  purpose  of  conferring  Jurisdiction  on  the 
district  court,  as  was  done  in  tbe  case  of 
Stewart  v.  Gordon,  65  Tex.  347.  No  excep- 
tion was  urged  upon  the  ground  that  there 
was  a  variance  between  tlie  several  allega- 
tions quotecl  above,  as  was  done  in  the  case 
of  Smith  V.  Brigga-Weaver  Machinery  Co., 
132  S.  W.  954.  The  rule  Is  that  partnerships 
are  not  recognized  by  law,  either  common  or 
Texas  statutory,  as  constituting  separate 
and  distinct  legal  entities;  and  therefore 
tbe  right  to  sue  or  be  sued  In  the  partnership 
name  is  not  conceded  to  them  in  our  courts, 
and  litigation  by  or  against  partnerships 
must  be  conducted  in  tbe  names  of  tbe  in- 
dirldnal  members  of  the  firm,  and  not  in  the 
firm  name.  Townes  Texas  Pleading,  p.  261 ; 
Western  Gra  Co.  v.  K.  Jata  Co.,  173  S.  W. 
518;  Style  v.  Lantrip,  171  S.  W.  786;  Law 
Reporting  Co.  v.  Texas  Grain  &  Elevator 
Co.,  168  S.  W.  1001.  It  appears  from  the 
above  quotations  from  the  petition  that  plain- 
till  was  in  doubt  as  to  the  agency  of  Mc- 
Cowan, and  that  the  statements  are  for  this 
reason  In  a  sense  conflicting.  Not  having 
called  the  attention  of  tbe  trial  court  to  this 
condition  by  exceptions  to  the  pleadings,  tbe 
question  cannot  be  raised  here.  The  petition 
variously  charges  that  the  sum  of  $50  cash 
was  paid  to  Stuart,  to  the  Organization  Com- 
pany, and  to  the  Bonding  Company ;  that  they 
each  fraudulently  and  wrongfully  retained 
tbe  same.  This  gives  the  court  jurisdiction 
of  tbe  amount  as  to  Stuart. 

[7]  Tbe  fact  that  the  evidence  disclosed 
that  appellee  is  entitled  to  recover  less  than 
the  Jurisdictional  amount  would  not  defeat 
tbe  Jurisdiction  once  acquired,  in  the  absence 
of  a  plea  and  proof  that  this  allegation  was 
fraudulently  made.  Nashville,  C.  &  St.  L. 
Ry.  Co.  v,  Grayson  Co.  Nat.  Bank,  100  Tex. 
17,  93  S.  W.  481 ;  Levy  v.  Lupton,  156  S.  W. 
362. 

[8]  In  order  for  appellee  to  recover  from 
Stuart  the  share  of  $500  which.  It  is  charged, 
Stuart' and  his "  partnership  received,  it  is 


not  necessary  for  him  to  pvove  that  Stuart 
actually  received  the  money  which  it  appears 
was  paid  to  his  agent,  McCowan.  Payment 
to  McCowan  was  payment  to  Stuart.  Mc- 
Cowan was  acting  within  th^  apparent  scope 
of  his  authority  when  be  made  the  misrepre- 
sentations. The  fraud  of  McCowan  is  the 
fraud  of  Stuart. 

In  addition  to  the  assignments  considered, 
plaintiff  in  error  presents  questions  whicl] 
have  already  been  disposed  of  in  tbe  dis- 
cussion of  appellant's  brief. 

[9]  Appellant  company  Insists  that  it  is 
entitled  to  tbe  protection  afforded  a  bona 
fide  bolder  of  negotiable  paper,  and  should 
therefore  recover  the  amount  of  tbe  notes  de- 
livered to  It  by  the  promoters.  Tbe  subscript 
tion  contract  and  notes  were  executed  at  the 
same  time,  are  parts  of  the  same  transac' 
tion,  and  must  be  construed  together.  The 
notes  are  executed  In  compliance  with  the 
terms  of  the  contract,  and  the  Bonding  Com- 
pany Is  named  as  payee.  It  was  intended 
that  when  tlie  notes  were  paid  the  certifi- 
cates of  stock  should  issue.  When  the  Bond- 
ing Company  accepted  the  contract  and  notes, 
it  took  them  with  notice  only  of  the  con-  - 
dltlons  contained  in  them;  but  one  having 
notice  of  the  conditions  named  in  the  sub- 
scription contract  cannot  be  a  bona  fide  hold- 
er of  the  notes.  The  notes  were  not  taken 
for  value  because  the  stock  was  not  Issued, 
or,  If  issued,  is  void  under  the  Constitution. 
They  were  not  acquired  in  due  course  of 
business  as  that  term  is  used  in  relation  to 
negotiable  paper,  because  no  value  was  paid 
for  them.  It  is  our  opinion  that  the  rights 
of  the  Bonding  Company  do  not  rest  upon 
the  principles  governing  the  rights  of  a  bona 
fide  holder,  but  if  it  is  entitled  to  recover  it 
must  be  upon  the  principle  of  estoppel.  Van- 
der  Ploeg  v.  Van  Zuuk,  13  L.  E.  A.  (N.  S.) 
493,  note;  Andrews  v.  Robertson,  111  Wis. 
334,  87  N.  W.  190,  54  L.  R.  A.  673,  87  Am. 
St.  Rep.  870. 

[10]  While  the  Bonding  Company  is  not  a 
bona  fide  holder  for  value,  according  to  tbe 
law  merchant,  yet  when  it  accepted  the  notes 
and  contract  it  was  not  affected  by  fraud  in- 
ducing tbe  subscription  of  which  it  bad  no 
actual  notice.  Commonwealth  Bonding  & 
Casualty  Insurance  Co.  v.  Cator,  175  S.  W. 
1074. 

In  80  far  as  the  Judgment  decrees  a  recov- 
ery against  R.  T.  Stuart,  it  is  affirmed;  in 
all  other  respects  it  Is  reversed  and  remand- 
ed. Affirmed  in  part,  reversed  and  remand- 
ed in  part. 

On  Motion  for  Rehearing. 

[11 -IS]  In  tbe  original  opinion  we  held  that 
there  was  no  evidence  in  the  record  tending 
to  show  that  stock  In  a  corporation,  organiz- 
ed under  the  laws  of  Texas,  would  be  more 
desirable  or  valuable  than  stock  in  a  cor-   f-^  t 

poration   organized  under  the  laws  of  AriryV^jOOQlC 
zona.  In  motion  for  rehearing,  appellee  has  O 
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called  to  our  attention  his  own  teetlmony 
from  the  statement  of  facta,  aa  follows : 

"He  (McCowan,  the  stock  saleaman)  said  this 
waa  to  be  a  Texas  corporation,  and  we  went 
into  details  about  the  Texas  corporation  laws, 
about  the  advantage  Texas  laws  had  over  oth- 
er states.  I  would  not  have  subscribed  for 
stock  if  I  bad  known  that  this  corporation  was 
to  be  organized  under  the  laws  of  Arizona,  for 
the  reason  I  did  not  know  anything  about  Ari- 
zona or  Arizona  laws,  and  I  believe  in  incorpo- 
rating under  Texas  laws.  I  do  not  know  any- 
thing about  Arizona  laws.  I  was  informed  in 
reference  to  Texas  laws  protecting  stockholders. 
I  believed  that  I  was  subscribing  for  stock  in  a 
Texas  corporation,  where  the  subscribers  would 
be  better  protected ;  that  it  would  be  incorporat- 
ed in  the  state  of  Texas,  because  it  was  to  be 
a  home  company  for  Texaa  and  the  rights  of 
stoclcholder  could  be  more  carefully  protected 
under  the  Texas  laws." 

We  think  this  evidence  brings  the  case 
within  the  rule  announced  by  na  In  Common- 
wealth Bonding  &  Casualty  Insurance  Co. 
T.  Gator,  175  S.  W.  1074  (5,  6).  The  trial 
jndge  was  Justified  in  holding  that  appellee 
was  not  estopped  and  bad  not  ratified  the  act 
of  the  company  in  procuring  its  cbarter  un- 
der the  laws  of  Arizona. 

"Any  amendment  which  entails  new  responsi- 
bilities or  hazards  will  release  dissenting  sub- 
scribers, as  by  adding  to  the  power  of  a  railroad 
company  the  power  to  purchase  steam  boats." 
10  Cyc.  406,  and  note  64. 

The  articles  of  incorporation,  taken  out 
onder  the  laws  of  Arizona,  provide  that  the 
company  could  not  only  transact  a  general 
casualty  and  bonding  business,  as  was  pro- 
vided in  the  subscription  contract  and  the 
prospectus  to  which  this  contract  referred, 
but  it  further  provides  that  the  company 
may  "borrow  and  loan  money  and  in  gen- 
eral do  and  perform  such  acts'  and  things 
and  transact  such  business  not  Inconsistent 
with  the  law  of  any  part  of  the  world  as  the 
board  of  directors  may  deem  to  the  advan- 
tage of  the  corp<»atlon."  A  provision  as 
general  and  broad  as  the  one  quoted  would 
not  be  embodied  In  the  cbarter  of  a  Texas 
corporation.  Vernon's  Sayles'  ClvU  Statutes, 
art.  1121. 

The  rule  Is  announced  In  10  Qyc.  411b, 
that  conditions  prescribed  by  the  Legisla- 
ture, under  which  charters  of  corporations 
may  be  granted,  must  be  noticed  by  the  sub- 
scribers and  that  subscribers  are  conclusive- 
ly presumed  to  contract  with  reference  to 
such  conditions.  The  stipulation  that  the 
company  would  be  incorporated  under  the 
laws  of  Texas  was,  In  the  light  of  appel- 
lee's testimony,  a  material  part  of  the  sub- 
scription contract,  and  he  cannot  be  held 
bound  under  a  contract  where  the  Incorpora- 
tion was  perfected  under  the  laws  of  another 
state;  for  to  do  so  would  be  to  bold  bim  to 
something  to  which  he  did  not  agree,  and 
there  would  be  no  meeting  of  the  minds  and 
no  contract.  10  Cyc.  412d;  Baker  v.  Ft. 
Worth  Board  of  Trade,  8  Tex.  Civ.  App.  560, 
28  S.  W.  403 ;  ColUnson  v.  Jefferles,  21  Tex. 
Civ.  App.  653,  54  S.  W.  28. 


[14]  In  the  original  opinion  we  stated  that 
the  promise  on  the  part  of  the  company  to 
establish  a  loan  agency  In  Hemphill  county, 
and  to  appoint  plaintiff  aa  its  representative 
in  charge  thereqf,  could  not  form,  in  the 
event  of  Its  breach,  a  basis  for  rescission. 
Appellee  has  called  to  our  attention  the  fact 
that  this  agreement  was  alleged  to  be  part 
of  the  consideration  upon  wblch  be  subscrib- 
ed for  stoclc,  and  that  his  pleadings  allege 
a  failure  of  this  consideration;  that  the 
agreement  was  attached  to  the  subscription 
contract  and  made  a  part  thereof ;  that  the 
contract  and  agreement  were  dated  prior  to 
the  incorporation  of  the  company  but  were 
not  mailed  until  after  the  company  was  hi- 
corporated  on  March  25,  1911;  that  his 
stock  was  Issued  June  20,  1911.  We  must 
therefore  presume  that  the  contract  of  sab- 
scrlptlon  was  accepted  after  the  corporation 
became  a  going  concern,  and  the  company 
will  not  be  permitted  to  accept  the  benefits 
of  the  contract  without  at  the  same  time 
assuming  its  burdens.  It  cannot  hold  ap- 
pellee upon  the  subscription  contract  with- 
out complying  with  the  condition  requiring 
it  to  appoint  him  its  agent  In  Hemphill 
county.  The  record  shows  that  this  was  a 
condition  precedent,"  by  which  the  company 
was  bound  when  they  accepted  the  subscrip- 
tion. 

Appellee's  motion  for  rehearing  Is  granted; 
the  motion  of  R.  T.  Stuart  for  rehearing  is 
overruled.  The  Judgment  of  the  lower  court 
is  In  all  things  afllrmed. 


GREAT  EASTERN  CABUAI/Tr  CO.  v. 
BOLI.  (No.  994.) 

(Court  of  cavil  Appeals  of  Texas.    Amarillo. 

May  17,  191&     Rehearing  Denied 

June  14,  1916.) 

IN8T7BAN0B     ®=>425  —  IiABCEWT     IrSTIBANCZ  — 

Proof  of  Theft— "MicaE  DisAPPBAaAUCB." 
Within  a  policy  against  loss  by  theft,  tbouKli 
providing  that  mere  disappearance  of  property 
shall  not  be  deemed  sufficient  evidence  of  theft, 
insured's  testimony  that  on  a  eertnin  night,  ac- 
cording to  his  custom,  he  took  his  diamond  stnd 
out  of  his  tie,  placed  It  on  the  dresser  in  his 
room,  and  the  next  morning  discovered  its  loss, 
on  search,  and  that  for  stated  reasons  he  re- 
membered distinctijr  such  disposition  thereof  by 
him,  is  sufficient  evidence  to  go  to  the  jury;  the 
facts  testified  to  constituting  more  than  "mere 
disappearance." 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  §g  1129,  1135,  1143;  Dec.  Dig.  e=> 
425.] 

Appeal  from  Dallas  C!ounty  Court  at  Law; 
T.  A.  Work,  Judge. 

Action  by  D.  O.  Boll,  Jr.,  against  the  Great 
Eastern  Casualty  Ck>nipany.  Judgment  (or 
plaintiff,  and  defendant  appeals.    Affirmed. 

Saner,  Saner,  Kimbrougb  ft  Tamer  and 
Chaa.  D.  Turner,  ail  of  Dallas,  for  appellant. 
Martin  A.  Seward  and  O.  F.  Wencker.  both 
of  Dallas,  for  appellee.  C"^ 


«=9For  other  cases  me  aame  topic  and  KET-NUMBER  In  all  Key-Numbered  Dlgeata  and  Indexi 


m  O 


Too 


OBIiAT  BASTJOKKT  OASTJALTT  CO.  v.  SOLI 


687 


H£NI>BIGES,  J.  The  appellee,  BoU,  sued 
tbe  appellAjot,  Oaaoalty  Company,  In  the 
county  court  at  DaUaa  county,  at  law,  to  re- 
coTcr  the  sum  of  $426,  for  the  value  of  a 
diamond  stud,  alleged  to  bave  been  stolen, 
and  the  loss  covered  by  a  iwllcy  of  Insurance, 
Issued  by  the  appellant,  protecting  the  appel- 
lee against  loss  from  burglary,  theft,  or  lai^ 
ceny.  The  jury  returned  a  verdict,  finding 
that  the  stnd  In  gnestlon  was  stolen  and  was 
of  the  value  allied,  upon  which  judgment 
was  rendered  for  said  sum. 

We  think  appellee's  petition  sufficiently  ez< 
hibits  an  insurable  Interest  in  the  property 
at  the  time  of  the  issuance  of  the  policy  and 
at  the  time  of  the  loss,  and  vrithout  discus- 
sion overrule  the  assignments  based  upon  ex- 
ceptions raising  that  question. 

The  real  question  is  whether  the  appellee 
sufficiently  proved,  as  a  Jury  question,  the 
loss  of  the  diamond  within  the  purview  of 
the  clause  odt  the  policy.  The  policy  of  In- 
surance sued  upon  provided  that  the  Casual- 
ty Comiwny  should  Insure  the  appellee 
"against  loss  from  burglary,  theft,  or  lar- 
ceny," and  clause  D  of  a  rider  attached  there- 
to provided  that: 

"Mere  disapitearance  of  property  shall  not  be 
deemed  snfficient  evidence  of  burglary,  theft,  or 
larceny." 

The  appellee  testified  that  on  Saturday 
night.  May  9,  1814,  acccirding  to  his  custom, 
be  took  the  diamond  stud  out  of  his  necktie, 
placed  the  same  on  the  chiffonier  in  his  room, 
and  the  next  morning  he  discovered  the  loss 
of  the  same,  upon  search.  He  said  be  re- 
membered distinctly  taking  the  stud  from 
the  tie  and  examining  It  under  the  electric 
light  In  his  room  to  see  if  the  prongs  were 
intact,  and  if  the  diamond  needed  cleaning, 
as  he  Intended  to  clean  the  same  the  next 
morning,  Sunday.  The  next  morning,  as  he 
went  to  place  his  collar  and  cuff  buttons  In 
his  sblit,  he  noticed  that  the  stud  was  gone. 

Appellant  Insists  that  its  peremptory  in- 
struction, considering  the  clauses  of  the  pol- 
icy, shotdd  bare  been  given,  alleging  the  In- 
sufficiency of  the  testimony.  Appellant  cites 
and  copiously  quotes  from  the  following  New 
York  case,  Duschenes  v.  National  Surety  Co., 
79  Misc.  Rep.  232,  139  N.  Y.  Supp.  881,  as 
one,  among  others  from  the  same  court,  as 
persuasive  of  this  case  in  its  favor.  The 
case  of  Duschenes  v.  National  Surety  Co., 
supra,  was  decided  by  one  of  the  Supreme 
Courts  of  New  York,  and  discloses  that  the 
plain  tiff  occupied  rooms  in  a  hotel;  that  she 
wore  the  particular  piece  of  Jewelry  alleged 
to  have  been  stolen  the  day  before  the  al- 
leged theft,  and  after  placing  the  Jewelry  tn 
a  plush  case  deposited  the  case  In  a  Jewelry 
box  on  her  bureau.  The  next  momlhg,  after 
returning  from  breakfast,  she  found  the  jew- 
elry missing  from  the  jewelry  box.  Ibe  de- 
fendant had  Insured  the  plaintiff  against 
"direct"  losB  "by  burglary,  theft,  or  lar- 
ceny," and  0>e  court  said,  among  other 
tilings: 


"At  most,  the  i^aintiff  has  submitted  evidence 
which  shows  that  the  piece  of  jewelry  has  dis- 
appeared under  circumstances  that  might  per- 
haps permit  an  inference  that  it  was  stolen." 

The  particular  policy  In  that  case  further 
provided: 

"The  assured  shall  also  produce  direct  and 
affirmative  evidence  that  the  loss  of  the  article 
or  articles  for  which  claim  is  made  was  due  to 
the  commission  of  a  burglary,  theft,  or  larceny ; 
the  disappearance  of  such  article  or  articles  not 
to  be  deemed  such  evidence." 

This  last  provision  was  particularly 
stressed  as  an  actuating  reason  for  the  de- 
nial of  plaintifTs  cause  of  action;  the  court 
further  saying: 

"That  the  insured  must  produce,  not  circum- 
stantial, but  direct  and  amrmatlTe,  evidence  of 
the  wrong." 

The  further  comment  was: 

"Parties  may  be  mistaken  in  their  recollec- 
tion of  where  they  placed  a  piece  of  jewelry,  but 
they  are  not  apt  to  be  mistaken  in  recollection 
as  to  matters  directly  and  affirmatively  showing 
a  felony,  and  the  defendant  could  reasonably 
provide  that  there  oould  l>e  no  recovery  unless, 
in  addition  to  the  testimony  of  the  disannear- 
ance  of  the  jewelry,  the  insured  should  ]>ro- 
duce  testimony  of  a  direct  and  afflnnative  kind 
that  there  has  been  a  felony."  , 

The  present  policy  and  the  one  quoted 
from  in  the  case  cited,  as  will  be  readily 
seen,  present  a  marked  difference  as  to  the 
quantum  of  proof  necessary  to  establish  theft, 
and,  unless  the  clause,  "Mere  disappearance 
of  property  shall  not  be  deemed  sufficient 
evidence,"  negatives  the  sufficiency  of  the 
proof,  we  think,  upon  the  evidence,  the  cause 
was  subject  to  submission  to  the  jury. 

By  process  of  elimination,  the  New  York 
case,  supra,  could  be  considered  an  authority 
against  the  contention  of  appellant.  It  is 
noted  that  the  court  said: 

"At  most,  the  plaintiff  has  submitted  evidence 
which  shows  that  the  piece  of  jewelry  has  dis- 
appeared under  circumstances  that  might  per- 
haps permit  an  inference  that  it  was  stolen." 

If  that  be  true,  the  controlling  point  in 
that  case  must  have  been  influenced  by  the 
clause  requiring  that  the  assured  should  pro- 
duce direct  and  affirmative  evidence  that  the  ; 
loss  of  the  article  was  due  to  the  commis- 
sion of  a  crime. 

We  think  the  clause  In  this  particular  polr 
ley,  that  mere  disappearance  should  not  be 
deemed   sufficient   evidence,   is    merely    the  < 

statement  of  a  general  legal  truth;  however, 
disappearance  of  the  diamond  under  the 
conditions  stated  by  appellee,  after  having 
been  placed  upon  the  chiffonier  by  him  in 
the  evening,  and  missing  therefrom  the 
morning  thereafter,  would  not  constitute  a 
"mere  disappearance,"  exempting  the  insurer 
from  liability.  If  appellee's  testimony  is-  to 
be  believed,  and  the  jury  resolved  it,  the 
Inference  la  reasonably  deducible,  as  we 
think  the  New  York  court  really  admitted, 
that  the  property  disappeared  under  circum-  ^^  _ 

stances  exhibiting  loss  by  a  criminal  act,  suf-  (  -.OOO I C* 
fldently  proven  as  at  comm<m  law,  thougS      Jv^v-'^iv. 
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In  the  New  York  case  not  Gtifficlently  estab- 
llsbed,  measured  by  the  quantum  of  proof 
contracted  for  In  that  policy. 
The  Judgment  of  the  trial  court  Is  affirmed. 


BALL  ▼.  MILLER. 


(No.  1003.) 

AmarUlo. 


(Court  of  CStU  Appeals  of  Texas. 
May  24,  1916.) 

1.  CONTIMUAWOB    ®=»51(4)  —  DlSCBETION     OF 

Tbial  Coubt— Rebtjbai,  or  Continuance. 
In  an  action  on  a  note  where  the  defense 
was  that  plaintiff  was  only  a.eurettr  for  defend- 
ant and  had  not  paid  the  note  and  that  it  was 
without  consideration  and  was  not  intended  to 
be  paid,  and-  where  one  continuance  had  been 
granted  cm  account  of  the  defendant's  illness, 
the  denial  of  a  second  continuance  on  a  ground 
of  the  illness  of  his  wife  and  a  physician's  ad- 
vice that  it  was  best  for  him  to  remain  at  home, 
and  where.  If  defendant  had  been  present  and 
bis  testimony  had  sustained  his  defenses,  there 
would  have  been  a  conflict  of  evidence  upon  the 
issues,  and  where  there  was  evidence  in  the  rec- 
ord entitling  plaintiff  to  recover,  the  denial  of 
the  continuance  was  not  an  abuse  of  the  trial 
court's  discretion. 

[Ed.  Note.— For  other  cases,  see  C!ontinuanee, 
Cient.  Dig.  f  147;    Dec.  Dig.  «ss>51(4).l 

2.  Pmncipai.  and  Subett  €=»184r-A'cTION  BT 

SUBETT    Against    PHINCtPAXr-PAYMENT. 

The  general  rule  that  a  surety  cannot  recov- 
er against  his  principal  until  the  former  has 
paid  the  debt  does  not  apply  where  the  surety 
nas  satisfied  the  debt  of  the  principal  by  the 
execution  of  his  negotiable  note, 

[Kd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §{  545-548;  Dec  Dig.  «=> 
184.] 

3.  Pbincipai,  and  StJBETT  «a»184— Action  bt 
StTBETT— Note. 

Where  defendant's  note  to  plaintiff  was  giv- 
en in  consideration  of  plaintiff's  execution  of  his 
note  to  a  bank,  to  reduce  defendant's  indebted- 
ness thereto  and  the  bank  accepted  the  note, 
plaintiff  could  sue  defendant  on  his  note. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |$  545-548;  Dec  Dig.  «s» 
184.] 

Appeal  from  District  Court,  CJoUln  County ; 
W.  H.  Garnett,  Judge. 

Suit  by  L.  L.  Miller  against  T.  B.  BalL 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   AiBrmed. 

Geo.  P.  Brown  and  L.  O.  Cnifton,  both  of 
McKinney,  for  appellant  R.  G.  Merritt  and 
H.  C.  Miller,  both  of  McKinney,  for  appellee. 

HALL,  X  Appellee,  Miller,  sned  appellant, 
Ball,  on  the  4tb  day  of  August,  1914,  upon  a 
promissory  note,  executed  by  appellant  to 
appellee,  in  the  sum  of  $2,500,  stipulating 
for  10  per  cent  interest  and  10  per  cent,  at- 
torney's fees,  and  bearing  a  credit  of  $500 
of  date  April  14,  1914.  At  the  February 
term,  1915,  appellant  answered  and,  in  ad- 
dition to  general  demurrer  and  general  de- 
nial, alleged  that  at  the  time  of  the  execution 
of  the  note  sued  on  It  was  agreed  and  under- 
stood that  the  same  was  not  to  be  paid; 
tbat  appellant,  at  the  date  of  Its  execution, 
was  indebted  to  the  Farmers'  &  Merchants' 


National  Bank  of  FannerarlQe,  Tex.,  In  a 
sum  in  excess  of  the  anMnrnt  allowed  by  the 
national  banking  laws,  and  that  said  bank 
was  insisting  that  appellant  should  reduce 
his  Indebtedness;  that  for  the  purpose  of 
making  the  books  of  the  bank  show  that  ap- 
pellant was  not  Indebted  in  excess  of  the  law- 
ful amount  appellant  executed  to  appellee 
the  note  sued  on  and  appellee  executed  his 
note  to  said  bank  In  the  stun  of  $2,500 ;  that 
appellee  was  only  a  surety  to  said  bank  for 
appellant  and  has  not  paid  the  note  executed 
by  him  to  the  bank,  and  tiiat  the  note  in 
suit  Is  without  consideration;  tbat  It  was 
understood  at  the  time  and  by  all  i>arties 
that  appellee  was  not  to  pay  the  note  execut- 
ed by  bim  to  the  bank,  and  tbat  appellant 
was  not  to  pay  the  note  in  salt  The  case 
was  called  for  trial  at  the  May  term,  1915, 
and  appellant  aimounced  not  ready  and  filed 
his  second  motion  for  a  continuance,  which 
was  overmled.  The  case  was  then  tried  by 
the  court,  without  a  Jury,  resulting  in  a 
Judgment  in  appellee's  favor  against  appel- 
lant, in  the  sum  of  $2,533.80  and  costs  of 
suit 

[1-3]  The  first  assignment  Is  predicated  up- 
on the  court's  action  in  overruling  appel- 
lant's motion  for  continuance.  The  substance 
of  the  motion  is  that  appellant  could  not  at- 
tend the  trial  on  account  of  the  serious  Ill- 
ness of  his  wife.  The  condition  of  his  wife 
is  shown  by  the  affidavit  of  a  physician  at- 
tached to  and  made  a  part  thereof,  in  which 
it  is  stated  that  the  vrif  e  of  appellant  is  suffer- 
ing from  severe  hemorrhages  from  the  womb 
and  that  be  believes  it  is  best  for  Mr.  Ball  to 
remain  at  home  with  his  wife  during  this  con- 
dition. The  court  qualified  the  bill  of  excep- 
tion, stating  In  substance  that  the  case  was 
continued  at  the  former  term  on  account  of 
the  sickness  of  appellant  himself ;  that,  if  the 
defendant  had  been  present  and  testified  to 
every  fact  stated  In  the  application,  it  could 
not  have  been  material  as  a  defense  to  the 
plaintiff's  suit  in  any  way ;  that  the  court  did 
not  believe  if  defendant  had  been  present  he 
would  have  testifled  as  stated  that  Miller  was 
only  his  surety,  and.  If  he  had  done  so,  this 
was  shown  by  the  entire  testimony  in  the  case 
not  to  be  true;  further,  that  the  affidavit  ot 
the  physician  does  not  state  that  the  de- 
fendant's presence  was  necessary,  but  merely 
that  he  thinks  it  best  for  the  defendant  to 
be  there;  that  the  distance  between  Farm- 
ersvllle  and  McKinney  is  16  miles,  the  two 
places  being  connected  by  rail,  and  defendsuit 
could  have  left  FarmersvlUe .  for  McKinney 
and  retoroed  to  Farmersville  in  the  space  of 
four  hours,  as  trains  were  running  regularly 
each  way  every  day;  or  he  could  have  left 
FarmeravUle  by  auto  and  retched  McKinney 
for  the  trial,  if  he  bad  so  desired,  and  at- 
tended the  trial  and  returned  to  his  home 
within  the  space  of  three  hours.  The  coort 
then  states  as  a  concluslou  that  appellant 
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did  not  irtLAt  to  flttetad  the  conit,  but  tslmply 
made  it  a'  pretext  to  continns  ttae  case. 

In  the  condition-  we  find  the  record,  the 
facts  stated  in  tbe  qoalifleatlon  to  tbe  bm 
mast  be  accepted  by  ns  as  true.  If  appel- 
lant had  attended  the  trial  and  his  testimony 
bad  sustained  the  defenses  alleged,  tbe  re- 
snlt  wonld  have  been  a  sharp  conflict  of  otI- 
dence  nipon  the  Issues  poesented. 

This  being  apiiellant's  second  motion  for  a 
continuance,  the  disposition  to  be  made  of  it 
was  a  matter  •within  the  discretion  of  the  tri- 
al court,  and,  unless  an  abuse  of  such  dis- 
cretion is  shown,  we  are  not  anthoplzed  to 
reverse  the  Jndgsient  Only  one  witness  tes- 
tified with  reference  to  tbe  transaction  and 
agreement,  conceming  which  appellant  in- 
sists he  Edionld  have  been  permitted  to  tes- 
tify. The  evidence  of  this  witness,  Aston, 
who  was  the  cashier  of  the  bank,  is  to  tbe 
effect  that  appellant  was  Indebted  some  $2,- 
400  over  and  above  an  amount  permissible 
nnder  the  banking  laws;  that  witness  ii>- 
fonued  appellant  he  must,  by  some  method, 
reduce  the  amount  of  tbe  debt;  that  ap- 
pellant sent  his  son  Walter  Ball  to  see  wit- 
ness, saying  he  had  made  an  arrangement 
with  appellee  Miller  to  take  up  the  excess, 
to  which  arrangement  witness,  representing 
the  bank,  assented;  that  the  bank  accepted 
appellee  Miller's  note,  for  the  amount  of 
.?2..';00.  as  a  payment  of  that  much  of  Bail's 
Indebtedness  and  credited  Ball's  account  with 
the  amount  of  tbe  Miller  note;  that  the 
bank  claimed  no  Interest  whatever  in  the  note 
sued  upon,  as  It  was  given  by  Ball  to  Miller 
to  Indemnify  him  against  loss. 

On  cross-examination,  appellant's  attorneys 
propounded  certain  questions  by  which  it  ap- 
pears they  expected  to  prove  that  Ball.  Mill; 
er,  and  H.  M.  Rollins,  the  president  of  the 
bank,  had  an  agreement  or  understanding  by 
which  the  note  sued  upon  was  not  to  be  paid 
at  all ;  but  no  effort  was  made  to  establish 
this  fact,  either  by  Miller  or  Rollins,  nor  was 
appellant's  son  Walter  tailed  as  a  witness  to 
i-ontradlct  tbe  statement  made  by  the  cashier 
as  to  the  substance  of  the  mes.sage  delivered 
by  him.  The  purport  of  this  witness'  testi- 
mony is  not  assailed  In  the  motion  for  new 
(rial.  In  this  state  of  the  record  we  must 
conclude  that  no  abuse  of  discretion  has  been 
shown. 

Appellant  contends  that  Miller  was  simply 
his  surety  to  the  bank  to  the  extent  of  $2,- 
500,  and  that,  since  the  evidence  fails  to  dis- 
close that  Miller  had  paid  off  the  debt,  be 
was  not  entitled  to  recover  against  appellant, 
and  that  there  was  no  consideration  for  the 
note  sued  npon.  The  general  mle  that  a 
snrety  cannot  recover  against  liis  principal, 
until  the  former  has  paid  the  debt,  does  not 
apply  where  the  surety  has  satisfied  tbe  d^t 
of  the  principal  by  the  execution  vf  his  ne- 
gotiable promissory  note. 

In  Boulware  t.  Robinson,  8  Tex.  329,  58 
Am.  Dee.  117,  It  is  said: 


"This  dictiiKition  between  the  giving  by  the 
plaintiS  of  a  bill  of  exchange  or  negotiable  note, 
which  has  been  accepted  by  the  creditor  in  Bat- 
isfaction  of  the  defendant's  debt,  and  the  giving 
of  a  bond  or  other  secnrity,  not  negotiable, 
which  has  been  in  like  manner  accepted,  seems 
to  have  been  maintained  by  the  English  and 
American  courts,  and  must  be  received  as  the 
settled  law." 

The  rule  is  further' discussed  and  clearly 
announced  by  Cobbs,  Justice,  in  Tndo  v. 
Rlvas  et  al.,  142  S.  W.  920,  and  the  holding 
approved  by  the  Supreme  Court 

We  take  It  that  the  appellant.  If  present, 
could  not  have  conti-overted  the  fact  as  stat- 
ed by  the  bank  cashier  that  Miller's  note  had 
been  accepted  as  a  payment  to  that  extent 
on  appellant's  debt.  Under  the  decisions  cit- 
ed, this  clearly  entitles  appellee  to  maintain 
his  action.  Since  we  are  not  authorized  to 
revise  the  ruling  of  the  court  upon  the  ap- 
plication for  continuance,  and  because  the 
evidence  in  the  record  which  the  presence  of 
appellant  at  the  trial  could -not  have  changed, 
or  even  modifled,  entitled  appellee  to  a  recov- 
ery, the  Judgment  must  be  affirmed. 


MARTIN  V.  GOODMAN.    (No.  7568.)* 

(Court  of   Civil   Appeals   of  Texas.      Dallas. 

May  27,  1916.    Rehearing  Denie(i 

July  1,  1916.) 

1.  Fratjo  4i=>59(S)  —  Action  —  Damages  — 

FBAtTDULETHT  REFRESBNTATIOMS  IN   SaM  OF 
1.AKD. 

Where  a  vendee  is  induced  by  false  repre- 
sentations as  to  the  value,  condition,  or  qnnlity 
of  lands  to  enter  into  a  contract  to  pnrcfiase 
to  Mb  loss,  the  measore  of  his  damages  in  an  ac- 
tion for  fraud  is  tbe  difference  between  the  sum 
paid  and  the  value  of  tbe  land  received. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §  62 ;   t)ec.  Dig.  <S=>59(S).] 

2.  coubts  ®=»122  —  i^imitei)  jtjbisdiction — 
Amotjnt  in  Contboverst. 

Wben  it  appears  from  specific  allegatiens 
of  pleading  that  the  amount  recoverable  is  below 
the  jurisdiction  invoked,  general  allegations  of 
a  greater  sum  not  siipported  by  the  very  nature 
of  the  case  made  are  unavailing  te  confer  ju- 
risdiction. 

[Ed.  Notft— For  other  oases,  see  Courts,  Cent, 
Dig.  §§  413,  427 ;   Dec.  mir<S=122.1 

Aitpeal  from  District  Court,  Dallas  Coun- 
ty i  E.  B,  Mifse,  Judge- 
Action  by  Anna  Goodman  against  J.  B. 
Martin  and  others.  From  Judgment  for 
plaintiff,  the  named  defendant  appeals.  Re- 
versed and  dismissed. 

li.  R.  Callaway,  of  Dallas,  for  appellant. 
J.  M.  Terrell  and  Harry  P.  Ijawther,  both  of 
Dallas,  for  appellee. 

RASBURY,  J.  Appellee  sued  appellant 
and  Crotty  &  Miller  in  the  court  below  for 
damages  grounded  upon  the  fraud  of  antel- 
lant  in  the  sale  of  a  lot  of  land  in  the  dty 
of  Dallas  to  appellee.  Tbe  pleadings  upon 
which  appellee  went  to  trial  alleged,  in  sub- 
stance, that  appellant,  who  was  the  owner 
of  a  certain  city  lot  in  Dallas 


®s>For  othar  casek  aeb  sama  topic  aod  KET-NUMBEIt  In  ell  Kos  -Numbered  Digests 
187  S.W.— 44  •Wr^t  of  error  pending  In  Supreme  Court. 


las,  m  collusion  (-;(^P^q|p 

and  indexes         '  CD 


€90 


187  SOUTHTinElSTffiRN  BJBPOBTEB 


CTex. 


with  Crotty  &  Miller,  real  estate  agents,  and 
acting  throngb  one  Holland,  pointed  ont  and 
offered  to  appellee  for  sale  another  and 
more  valuable  lot,  falsely  representing  same 
to  be  appellant's  lot,  which  appellee,  who  was 
ignorant  of  the  deception,  and  who  relied  up- 
on the  representations  so  made,  purchased, 
paying  therefor  $850.  It  was  also  al- 
leged that  appellant,  In  consummating  said 
sale,  conveyed  appellee,  not  the  lot  pointed 
out,  but  the  one  he  really  owned,  which  was 
only  of  the  value  of  $450,  while  the  lot  point- 
ed ont  to  her  and  represented  to  be  the  one 
conveyed  was  of  the  value  of  $1,750.  It  was 
further  alleged  that  by  the  false  representa- 
tions in  the  sale  and  purchase  of  said  lot 
appellee  had  been  damaged  "in  a  large  sum 
of  money,  to  wit,  in  the  sum  of  $1,500,  for 
which  sum  appellee  prayed  judgment"  The 
original  and  amended  answer  of  appellant, 
so  far  as  it  is  necessary  to  state,  consisted 
of  a  general  demurrer  and  a  special  excep- 
tion challenging  the  jurisdiction  of  the  court 
on  the  ground  that  the  amount  in  contro- 
versy, exclusive  of  Interest,  as  shown  by  ap- 
pellee's pleading,  was  a  sum  less  than  $500. 
There  was  trial  by  jury  to  whom  the  court, 
after  overruling  the  general  demurrer  and 
special  exception  noted,  referred  certain  spe- 
cial issues  of  fact.  Upon  the  findings  of  the 
jury  judgment  was  entered  by  the  court  for 
appellee  against  appellant  and  Crotty  & 
Miller  for  $432.48,  ^rom  which  entry  appel- 
lant alone  prosecutes  this  appeal. 

[1]  The  first  assignment  of  error  complalas 
of  the  action  of  the  court  in  overruling  the 
general  demurrer  and  the  8i;>eclal  exception 
challenging  the  Jurisdiction  of  the  court  re- 
ferred to  in  our  statement  of  the  case.  The 
proposition  urged  in  support  of  the  claimed 
error  is  that  the  measure  of  appellee's  dam- 
ages as  pleaded  was  the  difference  in  value 
of  the  lot  she  received  and  the  amount  she 
paid  therefor;  and,  it  appearing  from  the 
pleading  that  eiich  amount  was  $450,  the 
district  court  was  without  jurisdiction  to  de- 
termine the  controversy:  The  first  inquiry 
then  is:  What  sum  was  appellee  entitled  to 
recover  as  damages  under  the  facts  urged 
In  her  petition?  There  was  at  one  time 
some  confusion  and  perhaps  some  difference 
in  the  adjudicated  cases  in  the  Supreme 
Court  on  the  issue  presented ;  but  there  has, 
as  we  understand  the  cases  now,  been  no 
controversy  about  the  rule  since  the  holding 
in  George  v.  Hesse,  100  Tex.  44,  93  S.  W. 
107,  8  L.  R.  A.  (N.  S.)  804,  123  Am.  St  Rep. 
772,  15  Ann.  Cas.  456.  In  that  case  the 
holding  is  that  where  a  vendee  is  induced  by 
false  representations  as  to  the  value,  condi- 
tion or  quality  <^  lands,  as  distinguished 
from  quantity,  title,  or  Incnmbrances,  to  en- 
ter Into  a  contract  of  purchase  to  his  loss, 
the  measure  of  his  damages,  in  a  suit  for 
that  purpose,  "is  the  difference  between  the 
value  of  that  which  be  has  parted  with  and 
the  value  of  that  which  he  has  received." 


The  rule  Stated  Is-  also  that  at  the  Supreme 
Court  ot  the  United  States.  JUgafus  v.  Por- 
ter, 179  U.  S,  lie.  21  Sup.  Ct.  34,  45  L.  Ed. 
lis.  The  rule,  however,  is  not  general  In  all 
the  states.  See  notes  to  George  v.  Hesse,  8 
I*  R.  A.  <N.  S.)  804. 

[2]  The  measure  of  aK>eUee'B  damages  as 
disclosed  by  h»  pleading  being  that  stated, 
and  it  appearing  therefrom  that.such  amount 
was  not  cognizable  In  the  district  court 
should  the  trial  court  have  sustained  the 
general  demurrer  or  the  special  exception  by 
authority  of  both  of  which  the  issne  was 
presented?  Appellee  declares  that  the  de- 
murrer and  exception  were  properly  over- 
ruled for  the  reason  that  Hie  jurisdiction  of 
the  district  court  was  to  be  determined  by 
the  amount  declared  In  the  petition  to  be 
the  damages  suffered,  imless  It  was  alleged 
and  proven  by  appellant  that  such  amount 
was  claimed  for  the  fraudulent  purpose  of 
conferring  jurisdiction  upon  the  trial  court 
The  pleadings  did,  as  we  have  shown,  de- 
clare that  appellee  had  been  damaged  $1,600 
by  the  false  representations  concerning  ap- 
pellant's ownership  of  the  lot  pointed  -out 
and  sought  recovery  for  that  amount  The 
pleadings  also  disclosed  that  appellee  paid 
$850  for  the  lot  and  that  its  actual  value 
was  $450.  The  Supreme  Court  was  at  one 
time  also  in  disagreement  on  the  issue  thus 
presented;  but,  as  in  the  case  of  the  issue 
just  discussed,  the  decisions  have  tieen  uni- 
form since  the  case  of  W.  U.  Tel.  Co.  v.  Ar- 
nold. 97  Tex.  365,  77  S.  W.  249,  79  S.  W.  8. 
In  that  case  it  was  held,  in  substance,  that 
courts  generally,  when  Jurisdiction  of  the 
case  is  obtained,  will  retain  it  for  the  pur- 
pose of  rendering  complete  justice  upon  tlie 
whole  case,  but  that  it  does  not  follow  from 
that  rule,  when  it  is  disclosed  by  the  plead- 
ings that  the  plaintiff  has  no  cause  of  ac- 
tion, except  one  which  he  should  hare  as- 
serted in  another  tribunal,  that  such  cause 
of  action  will  be  entertained  because  an- 
other claim  is  asserted  for  which  the  plain- 
tiff may  in  no  event  recover.  By  the  role 
controlling  appellee's  measure  of  damages 
she  was  entitled  to  recover  the  difference 
between  the  actual  value  of  the  lot  and  the 
amount  he  i>aid  for  it,  which  was  $450.  Bf 
the  rule  of  pleading  announced  in  W.  U.  Tel. 
Co.  T.  Arnold,  supra,  the  only  effect  of  the 
allegation  that  she  was  damaged  $1,500  was 
to  assert  a  claim  upon  which  she  was  not  en- 
titled to  recover,  and  which  may  not  be  con- 
sidered for  that  reason  In  drtermining  the 
jurisdiction  of  the  court  To  put  the  rule  in 
another  way,  whenever  it  appears  from  spe- 
cific allegations  of  pleading  that  the  amount 
recoverable  is  below  the  jurisdiction  invok- 
ed, general  allegations  of  a  grreater  sum  not 
supported'  by  the  very  nature  of  the  case 
made  is  unavailing  to  confer  Jnrlsdlctlott,  "as 
where  to  a  declaration  upon  a  promissory 
note  the  plainUfl  adds 
nam  clause."    Foster 
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138,  81  S.  W.  621;  CarsweU  &  (>>.  t.  Habber- 
zettle,  eta,  99  Tex.  1,  86  S.  W.  788,  122  Am. 
St  Hep.  697. 

Accordingly,  It  becomes  our  duty  to-  re- 
verse the  Judgment  and  dismiss  the  case ;  for 
as  said  in  Pecos  &  North  Tex.  By.  Co.  ▼. 
Canyon  Coal  Co.,  102  Tex.  478,  119  S.  W. 
294: 

"The  defendant  bad  a  right  to  have  the  issue 
involved  •  »  •  tried  in  a  court  of  competent 
juriadiction,  and  be  cannot  be  deprived  of  that 
right  by  an  act  of  bis  opponent  to  which  he  doe* 
not  consent." 

Reversed  aod  dismissed. 


FIREMAN'S  INS.  CO.  v.  JESSE  FRENCH 
PIANO  &  ORGAN  CO.  et  aL    (No.  908.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

May  31,  1916.    Rehearing  Denied 

June  28,  1910.) 

L  Appeal  and  Ebbob  «=>499(4)  —  Recobd  — 
Pkesentatiow  or  GaotrNDS  of  Review — Iw-' 

STRUCTIONS. 

Under  the  express  provision  of  Vernon's 
Sayles"  Ann.  Civ.  St.  1914,  art  1971,  assign- 
ments of  error  in  the  court's  charge  could  not 
be  considered,  where  the  record  did  not  show 
either  objection  or  exception  in  the  court  below. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2298 ;  Dec  Dig.  <S==>499(4).] 

2.  Appbai.  and   Ebbob   «s»692(3)— Bboobd— 
Exclusion  of  Evidence. 

In  a  siiit  upon  a  fire  insurance  policy  cov- 
ering a  piano  in  the  possession  of  a  buyer  from 
the  plaintifF,  an  assignment  of  error  in  sustain- 
ing an  objection  to  the  testimony  of  plaintifTs 
manager  and  in  refusing  to  permit  defendant  to 
show  by  him  tbnt  the  piano  did  not  cost  the 
plaintifc  over  $300,  and  that  plaintiff's  profit 
on  it  as  a  wholesale  dealer  was  40  per  cent, 
could  not  be  considered,  where  the  bill  of  ex- 
ceptions showed  that  the  manager  did  not  know 
what  the  plaintiff  gave  for  the  piano,  and  did 
not  show  that  he  could  or  would  have  stated  the 
percentage  of  profit 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iJ  2908,  2909 ;  Dec.  Dig.  <8=> 
692(3).] 

3.  Insttbance  «=>668(3)— Question  fob  Ooubt 
— constbtjcnon  of  contbaci'. 

The  construction  of  a  written  provision  of 
a  policy  as  to  the  extent  of  the  insurer's  lia- 
bility was  a  question  for  the  court,  and  not  for 
the  }ury. 

[Ed.  Note.— For  other  cases,  see  Insuranoe, 
Cent  Dig.  M  1734,  1755;   Dec  Dig.  «=>668(8).] 

4.  JuDOHXNT  «s>199(l)  —  Sfecial  Vkbpiot  — 
Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1990,  providing  that  where  a  special  verdict 
is  rendered  the  court  unless  it  be  set  aside  and 
a  new  trial  granted,  shall  render  judgment 
thereon,  the  court  could  not  enter  judgment  for 
defendant  notwithstanding  the  jury  s  verdict  for 
the  plaintUr. 

fEd.  Note.— For  other  cases,   see  Judgment 
Cent  Dig.  ft  867,  374,  375;    Dec.  Dig.  «3> 
199(1).] 
6.  iNSUBANcnc  «=3495(1)— AHOtmT  or  Risk— 

"Coinsubkb"— Statute. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  4893,  providing  that  no  company  may  issue 
any  policy  covering  property  in  the  state  con- 
taining any  provision  that  the  insured  shall  be 
liable  aa  a  coinsurer  for  any  part  of  the  loss  or 
damage  to  the  property  by  Bre,  a. provision  in 


a  fire  insurance  policy,  covering  a  piano  valoed 
therein  at  $500,  on  whicb  amount  the  company 
collected  a  premium,  tbat  in  the  event  of  loss  or 
damage  the  company  should  not  be  liable  for 
more  than  three-fourths  of  its  cash  value  im- 
mediately preceding  any  loss  or  damage,  and 
that  in  the  event  of  other  insurance  it  should 
be  liable  only  for  its  proportion  of  three-fourths 
of  such  cash  value  at  the  time  of  the  fire,  in  the 
absence  of  showing  of  concurrent  insurance,  was 
void,  though  there  can  be  no  "coinsurer"  where 
the  insured  does  not  bear  a  proportion  of  the 
risk. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  fS  1270-1272;   Dec.  Dig.  «=>496(1), 

For  other  definitions,  see  Words  and  Phrases, 
Coinsurer.] 

Error  fr<Mn  Dallas  County  Court,  at  Law ; 
W.  F.  Whltehurst,  Judge. 

Suit  by  tbe  Jesse  French  Piano  &  Organ 
Company  and  another  against  the  Fireman's 
Insurance  Company.  Judgment  for  plain- 
tllCa,  and  defendant  brings  error.    Affirmed. 

Senter  ft  Synnott,  of  Dallas,  for  plaintiff  in 
error.  Short  &  Feild,  of  Dallas,  for  defend- 
ants in  error. 

HAIiIi,  J.  This  suit  Is  based  upon  a  fire 
insurance  policy  covering  a  piano.  Defend- 
ant in  error  Jesse  French  Piano  ft  Organ 
Company  instituted  the  suit,  alleging,  in  sub- 
stance, that  it  sold  a  player  piano  to  W.  S. 
Levan,  who  executed  40  notes  in  part  pay- 
ment therefor,  aggregating  $475,  said  notes 
being  secured  by  a  chattel  mortgage  on  the 
piano;  that  Levan  agreed  to  take  out  an 
Insarance  policy  for  $500,  payable  to  defend" 
ant  in  error,  as  Its  interests  should  appear; 
that  said  polloy  was  duly  issued,  and  while 
0ie  same  was  in  force,  and  while  Levan  ow- 
ed it  vaoK  than  $500,  the  piano  was  de- 
stroyed by  fire.  Notice  was  given  to  produce 
the  policy.  I«van  was  also  made  a  party, 
but,  being  a  nonresident,  and  not  having  been 
served  in  the  state,  defaulted.  Plaintiff  in 
error  answered,  setting  up  specially  a  provi- 
sion of  the  policy,  to  the  effect  that  in  case 
of  'loss  by  fire  the  measnre  of  the  recovery 
should  be  three-fourths  the  actual  value  of 
the  property  destroyed,  and  that  the  proper- 
ty was  worth  only  $300  at  that  time.  It 
pleaded  a  further  provision  of  the  policy, 
to  the  effect  tliat  in  case  there  should  be  ad- 
ditional Insurance  upon  the  property,  the  lia- 
bility of  the  company  should  be  limited  to 
such  an  actual  value  of  the  property  as  the 
amount  of  its  policy  was  of  the  total  Insur- 
ance ;  tbat  there  was  other  insurance  to  tbe 
amount  of  $800,  aggregating  $1,300  insur- 
ance, and  therefore  its  liability.  If  anything, 
was  only  s/ia  of  $300;  that  after  the  de- 
struction of  the  piano  It  issued  its  draft, 
payable  to  the  plaintiff  and  Levan,  for  $300 ; 
that  plaintiff  accepted  and  retained  posses- 
sion thereof,  and  was  therefore  estopped  to 
claim  more  than  said  amount  By  supple- 
mental petition  the  defendant  In  error  de- 
nied that  it  retained  the  $300  cheek;  that 
it  was  estopped;    that  the  piano  w«8  only 
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$300,  but  alleged  that  It  was  worth  $500; 
and  that  the  defendant  Insurance  company, 
by  issuing  its  check  for  $300,  was  estopped 
to  claim  that  it  was  liable  for  less. 

[1]  The  first  three  assignments  complain 
of  the  court's  charge,  but  since  the  record 
shows  neither  objection  nor  exceptions  In  the 
court  below,  we  cannot,  under  artMle  1071, 
Vernon's  Sayles'  Civil  Statutes,  consider 
them. 

[2]  The  fourth  assignment  is  that  the  court 
erred  In  sustaining  plaintiff's  objection  to 
the  testimony  of  plaintiff's  manager,  Phelps, 
and  in  refusing  to  permit  the  defendant  to 
show  by  Phelps,  as  it  would  have  done,  that 
the  piano  did  not  cost  the  plaintiff  exceeding 
$300,  and  In  refusing  to  permit  the  defendant 
to  prove  by  Phelps  that  the  profit  of  the 
plaintiff  upon  the  piano,  as  a  wholesale 
dealer,  was  40  per  cent.  A  bill  of  exception 
Is  reserved  In  the  statement  of  facts,  which 
shows  that  Phelps  did  not  know  what  the 
plaintiff  gave  for  the  piano,  nor  Is  It  shown 
that  he  could  or  would  have  stated  that 
there  was  a  profit  to  plaintiff  In  the  sale  of 
40  per  cent  So  If  this  evidence  could  be 
held  admissible,  the  condition  of  the  record 
is  not  such  that  we  can  consider  the  assign- 
ment. 

The  finding  of  the  Jury  that  the  check  was 
not  accepted  In  payment  of  the  claim  Is  suf- 
ficiently sustained  by  the  evidence. 

[3]  It  Is  Insisted  that  the  court  erred  In 
refusing  to  submit  to  the  Jury  the.  question 
as  to  whether  the  policy  sued  on  contained 
a  provision  making  the  defendant  liable,  If 
at  all,  (fflly  for  a  pro  rata  part  of  three- 
fourths  of  the  cash  value  of  the  property  de- 
stroyed, other  insurance  Included.  This  be- 
ing a  question  for  the  court,  there  was  no 
error  in  refusing  to  submit  to  the  Jury.  The 
contract  of  insurance  was  in  writing,  and 
the  duty  of  construing  It  was  not  a  printer 
matter  for  the  Jury. 

[4]  By  the  seventh  assignment  it  Is  insisted 
that  the  court  should  have  entered  Judgment 
for  the  defendant,  notwithstanding  the  ver- 
dict of  the  Jury.  Such  a  proceeding  Is  not  per- 
missible under  the  statute  of  this  state.  Ver- 
non's Sayles'  Civil  Statutes,  art.  1990. 

[S]  Appellant  Insurance  company  Insists 
that  in  no  event  should  Judgment  have  been 
rendered  for  more  than  three-fourths  of  the 
established  value  .of  the  piano  at  the  time 
of  its  loss.  This  contention  Is  based  upon 
the  following,  clause  attached  to  the  policy : 

"Three-foarths  value  and  other  insurance 
clause.  In  consideraticxt  of  the  rate  of  premium 
at  which  this  policy  is  written,  it  is  a  condition 
of  this  insurance  that  in  event  of  loss  or  damage 
by  fire  to  the  property  described  herein,  this 
company  shall  not  be  liable  for  an  amount 
greater  than  tiiree-fourths  of  the  cash  value  of 
ench  item  of  the  same — not  exceeding  the  amount 
of  said  policy-^at  the  time  immediately  preced- 
ing such  loss  or  damage;  and  in  the  event  of 
other  insurance  on  the  property  described  here- 
in, then  this  company  shall  be  liable  only 
for  Its  proportion  or  three-fourths  of  such  cash 


value  at  the  time  of  the  flre.  Other  concurrent 
insurance  permitted  but  total  insurance  shall, 
at  no  time  exceed  three-fourths  of  the  cash 
value  of  each  item  of  the  property  described 
therein." 

In  the  policy  the  piano  Is  valued  at  $500. 
The  evidence  shows  $500  to  have  been  its 
value  at  the  time  of  the  flre,  since  It  bad 
been  In  use  only  about  30  days.  The  appel- 
lant company  collected  a  premium  upon  It, 
based  upon  such  value.  Five  hundred  dollars 
is  also  shown  by  the  record  to  have  been  the 
price  at  which  the  Instrument  was  sold  to 
Levan.  It  therefore  appears  that  appel- 
lant has  collected  a  premium  based  upon  the 
valuation  of  $500,  the  price  paid  by  the  pur- 
chaser for  the  Instrument,  and  under  the 
clause  above  quoted  la  seeking  to  avoid  lia- 
bility to  the  extent  of  one-fourth  of  the 
amount  upon  which  It  has  collected  its  pre- 
mium. The  record  does  not  show  any  con- 
current Insurance.  To  sustain  this  conten- 
•tion  would  be  to  make  the  owner  of  the  in- 
strument a  coinsurer  to  the  extent  of  one- 
f6urth  of  Its  value  after  having  paid  a  pre- 
mium upon  Its  full  value  to  the  appellant 
If,  for  any  reason,  appellant  did  not  think  it 
advisable  to  Insure  the  Instrument  for  its 
fnQ  value,  and  did  not  intend  to  become  lia- 
ble for  more  than  three-fonrths  of  Its  value 
In  the  event  of  loss,  the  premium  should 
have  been  collected  upon  only  such  three- 
fourths'  value.  Axticle  4893,  Vernon's  Sayles* 
Civil  Statutes,  was  enacted  to  meet  this  con- 
dition. This  article  provides  that  no  compa- 
ny subject  to  the  provision  of  this  act  may 
Issue  any  policy  or  contract  of  insurance 
covering  property  in  this  state  which  shall 
contain  any  clause  or  provision  in  any  way 
providing  Uiat  the  assured  shall  be  liable  as 
coinsurer  with  the  company  Issuing  the  poli- 
cy for  any  part  of  the  loss  or  damage  which 
may  be  caused  by  fire  to  the  property  de- 
scribed in  such  policy,  and  any  such  clause 
or  provision  shall  be  void  and  of  no  effect 
It  is  provided,  however,  by  the  article  that 
coinsurance  clauses  may  be  inserted  in  i)oli- 
cies  covering  cotton,  grain,  or  other  prod- 
ucts in  process  of  marketing,  shipping,  and 
storing  or  manafacturlng..  There  can  be  no 
coinsurance  where  the  insured  does  not  bear 
a  proportion  of  the  risk.  Oppenbein  v.  Hre- 
men's  Fund  Insurance  Co.,  119  Minn.  417, 138 
N.  W.  777. 

Finding  no  reversible  error,  the  Judgment 
is  afllrmed. 


O'HANLON  et  al.  v.  MOBJIISON.    (No.  1002.) 

(Court  of  Civil  Appeals  of  Texas.     Amarilla 

May  24,  1916.) 

1.  Advebsb   PossEssioar  ®=>71(2>— Colob  or 

T1TI.E— Voin  Deed. 
A  void  deed  does  not  constitnte  color  of 
title  required  by  the  three-year  statute  of  limi- 
tationa. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  !$  417-^,  424-126,  428; 
Dec.  Dig.  <fe=»71(2).] ____jO 
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2.  Tazatiok  «=e>789(3>— Tax  Dksd»-Valid- 

ITY. 

A  tax  deed  ia  not  evidence  of  title  unleaa  the 
authdt'ity  of  the  maker  of  the  deed  is  shown  by 

£roof  of  compliance  with  the  requirements  of 
iw  conferring  authority  to  make  the  sale. 
[Ed.    Note.— For   other   cases,   see  Taxation, 
Cent  EHg.  S  1558;    Dec  Dig.  <8=»78»(3).] 

3.  Advebse  Possession  «=>60(4)— Rkqttisitbs 
—Hostile  Chabaoteb  of  Possession. 

Under  Bev.  St.  art.  6681,  defining  adverse 
possession  as  an  actual  and  visible  appropria- 
tion of  tiie  land  commenced  and  contiiiued  un- 
der a  claim  of  right  inoonaistent  with  and  hos- 
tile to  the  daim  of  another,  where  the  defend- 
ant used  a  vacant  lot  for  ^ng  stock  in  com- 
mon with  others,  and  Btorins  Inmbcr  and  wire 
in  a  manner  consistent  with  subordination  to 
the  title  of  the  owner,  and  first  used  it  under 
a  claim  of  right  in  1904  under  a  tax  deed  made 
to  another,  and  gave  no  notice  of  his  change  of 
intention  to  a  hostile  possession  until  a  year  or 
■o  befor«  he  fenced  the  land  three  years  before 
the  banning  of  the  action,  his  holding  until 
three  years  ^fore  the  action  was  not  inconsist- 
ent with  or  hostile  to  the  owner  or  an  actual 
visible  appropriation  as  to  indicate  unmistak- 
ably an  assertion  of  claim  of  exclusive  owner- 
ship sufficient  to  give  him  title  under  the  ten- 
year  statute  of  limitations. 

[H!d.  Note, — For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  SS  288-293;  Dec.  Dig.  «=> 
60(4). 

For  other  definitions,  see  Words  and  Phrases, 
t^t  and  Second  Series,  Adverse  Possession.] 

4.  Advkssk  Possessior  «es>79(4)  —  Hosttlb 
cnabacteb  of  possession— tax  deed. 

Possession  in  a  tax  deed  is  not  adverse  to  the 
title  of  the  owner,  and  cannot  be  used  as  a 
basis  for  possession  under  the  statute  of  limi- 
tation uadl  after  the  period  of  two  years  al- 
lowed (or  redemption. 

[Ed.  Note.— BTor  other  cases,  see  Adverse  Pos- 
session, Cent  rug.  I  482 ;   Dec.  Dig.  <e=>79(4).] 

Si,  ADTEBSE    POSSEaSION    ^=336— REQUISITES— 
CONTZNUOUS  OWNEBSHIP. 

The  facts  were  not  sufficient  to  show  a  con- 
tinuous or  exclusive  use  of  the  property. 

[Ed.  Note. — B\)r  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  K  13&-143;  Dec.  Dig.  <S=s> 
36.] 

6.  Adtekse  Possession  ®=»2&— Requisites— 

Appbopbiation, 
To  constitute  adverse  possession,  the  person 
occupying  the  land  must  appropriate  it  to  some 
pnrpose  for  which  it  is  adapted,  since  mere 
occupancy  of  the  land,  without  evidence  showing 
an  intention  to  appropriate  it,  will  not  support 
the  statute. 

[Ed.  Note.- For  other  cases,  see  Adverse  Pos- 
s<>«sion,  Cent  Dig.  fi  124,  125;  Dec.  Dig.  «=» 
29.] 

Appeal  from  District  Court,  Orayson  Coun- 
ty;  W.  M.  Peck,  Judge. 

Action  by  F.  L.  O'Hanlon  against  W.  A. 
Morrison  and  others.  From  a  judgment  for 
the  named  defendant,  the  plaintiff  and  other 
defendants  appeal.    Reversed  and  remanded. 

J.  W.  Finley,  of  Sberman,  for  appellants. 
Cox  &  Cox,  of  Sberman,  for  appellee. 

HUFF,  C.  J.  O'Hanlon  instituted  an  ac- 
tion of  trespass  to  try  title  against  W.  A. 
Morrison,  J.  H.  Hollingsworth,  Vail  Dyke 
Todd,  and  B.  W.  Gulick,  to  recover  lot.  No. 
3,  In  Mock  No.  41  of  College  Park  addition 
to  Sherman.    The  petition  sought  a  recoyery 


against  Gull(^,  the  vendor  of  apifelhtnt,  un- 
der a  warranty  for  the  purchase  money  {mid 
should  be  fall  to  recover  tbe  land.  W.  A. 
Morrison  answered  among  other  things  tbe 
three,  five,  and  ten  year  statute  of  limitation, 
also  alleging  a  purchase  from  Hollingsworth, 
who  purchased  at  tax  sale,  and  tbe  failure  of 
appellant  to  redeem  (n  two  years.  Hol- 
lingsworth, Todd,  and  GuIlck  did  not  an- 
swer. Tbe  case  was  submitted  to  a  jury, 
who  found  (or  Morrison  upon  biB  plea  of 
three  and  ten  year  limitation,  and  In  favor 
of  O'Hanlon  against  GuUck,  for  $125,  and 
judgment  was  accordingly  so  rendered. 

Tbe  appellant  showed  title  in  himself  and 
tbe  trial  court  so  instructed  the  jury,  un- 
less defeated  by  tbe  statutes  of  limitation 
pleaded  by  Morrison.  Morrison  claims  un- 
der a  tax  deed  sold  for  taxes,  due  tbe  city, 
by  the  collector  of  that  city.  The  deed  It- 
self is  not  in  tbe  record,  but  apparently  tbe 
witnesses  who  testified  to  It  bad  it  before 
them,  and  referred  to  it  as  being  dated 
March  1,  1904.  It  appears  J.  H.  Hollings- 
worth purchased  at  the  tax  sale  and  did  so 
for  Morrison.  The  tax  deed  was  made  to 
Hollingsworth,  and  be  and  Morrison  testified 
that  be  conveyed  tbe  lot  by  deed  to  Morrison. 
This  deed  appears  to  have  been  lost,  and 
thereafter  a  substitution  deed  was  executed, 
which  was  placed  o(  record  some  time  in 
1914.  There  was  nothing  showing  assess- 
ment or  levy  of  taxes.  -  No  judgment  was 
offered  foreclosing  the  tax  lien;  In  fact, 
nothing  was  shown  except  the  tax  deed.  If  in- 
deed that  can  be  said  to  have  been  In  evi- 
dence. The  suit  for  the  lot  was  filed  Au- 
gust 27,  1914,  and  tbe  trial  was  had  Febru- 
ary 2,  1915.  The  evidence  shows  the  lot  in 
question  was  vacant,  without  any  improve- 
ments on  it  of  any  kind  until  a  little  less,  as 
stated  by  the  witness,  than  three  years  be- 
fore the  trial;  or  something  Hike  two  years 
before  the  suit  was  filed,  when  Morrison 
fenced  the  lot    Morrison  testifled: 

"In  March,  1904,  I  was  tax  collector  of  Gray- 
son county.  At  that  time  I  had  Mr.  Hollings- 
worth to  do  somBlhing  in  reference  to  lot  3, 
block  41,  College  Park  addition  to  the  city  of 
Sherman.  I  had  him  to  buy  it  at  a  tax  sale.' 
My  recollection  is  I  had  to  leave  town  on  the 
day  it  was  to  be  sold ;  is  why  I  had  him  to  tSu.v 
it.  I  bought  it  because  I  needed  it  as  a  kind  of 
store  place  for  things  that  I  would  have  around 
that  I  couldn't  keep  on  my  other  lot.  I  had  been 
using  the  lot  before  that.  It  must  havf  been 
four  or  five  years  that  I  had  been  using  it  In 
fact  I  was  using  it  all  the  time  since  I  moved 
over  there.  I  moved  over  there  in  the  winter 
of  1897,  I  think  it  was,  189R  or  1897,  I  don't 
remember  how  long  it  was  after  I  moved  there 
before  I  began  to  use  this  lot.  It  wasn't  but  a 
short  time.  Probably  the  next  spring.  I  used 
it  for  various  purposes.  I  have  used  it  for 
pasturing;  that  is,  lariating  on  it  and  pastur- 
ing. I  mean  I  tied  my  cow  and  horse  on  it. 
I  used  it  also  for  standing  my  wagons  on,  and 
have  had  some  mowers  on  it  or  one  mower  I 
remember ;  piled  lumber  on  it  sometimes,  right 
often  I  have  used  it  nearly  all  the  time  since 
I  moved  there,  quite  all  tbe  time  for  various 
purposes;  not  for  any  one  thing  all  the  time. 
I  will  say  that  I  have  used  it  about  all 
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time,  ftir  the  pnrpoaes  .which  I  have  stated  to 
the  jury,  stored  Inmber,  mowing  machines, 
farming  implements  and  wagons,  buggies; 
sometimes  pat  some  wire  on  it  a  time  or  two, 
wire  that  I  wasn't  usin^.  I  started  using  that 
lot  in  that  manner,  I  think,  within  a  year  after 
I  moved  there.  I  think  a  year  would  cover  it. 
Don't  think  it  was  that  long.  That  would  be 
since  about  1897  or  1898.  I  have  continued  to 
use  the  lot  up  to  the  present  time  In  the  manner 
in  which  I  started  to  use  it.  No  one  has  in- 
terfered with  my  peaceable  use  of  the  lot.  No 
one  has  done  anything  to  prevent  me  from  us- 
ing the  lot,  not  until  this  suit  was  brought.  I 
don't  remember  the  date  when  the  suit  was 
brought.  I  fenced  the  lot,  and  put  up  some  feed 
troughs  on  it.  I  think  that  was  three  years 
ago  this  coming  spring.  When  I  first  started 
using  this  lot  there  was  a  hoiise  on  lot  4.  This 
lot  8  was  a  vacant  lot ;  nothing  on  it  at  all. 
There  was  some  little  brush  on  it;  this  black 
locust,  I  believe.  1  frequently  made  inquiry 
along  about  that  time  about  who  owned  the 
lot.  I  never  could  find  out  who  owned  it.  I 
was  using  it  before  I  started  to  find  out  who 
owned  it  I  wanted  the  lot ;  needed  it ;  arid 
couldn't  find  out  who  owned  it,  and  that  caused 
me  to  take  the  course  I  did  toward  using  this 
lot.  I  went  to  the  records  down  stairs  in  the 
county  clerk's  office  to  try  to  find  out  who 
owned  it.  I  didn't  find  out  much  of  anything 
there.  No  one  ever  approached  me  at  an^  time 
that  I  remember  of  with  reference  to  signing 
a  lease  on  the  lot.  Mr.  O'Hanlon  has  spoken 
to  me  a  time  mr  two  about  the  ownership  of 
the  lot  in  the  last  12  months.  No  one  spoke  to 
me  about  it  before  the  last  12  months  that  I 
remember  of.  Mr.  £Hnley  has  spoken  to  me  once 
about  it,  I  believe,  but  not  before  12  months  ago. 
It  might  have  been  Mr.  O'Hanlon  spoke  to  me 
about  it  longer  ago  than  that,  bnt  I  don't  think 
it  has  been  longer  than  12  months.  Mr.  Hol- 
lingsworth  executed  me  a  warranty  deed  to  the 
lot.  The  first  deed  was  executed  some  time 
during  the  summer  of  1904.  I  haven't  got  that 
first  deed  that  was  executed.  I  do  not  know 
where  it  is.  It  got  misplaced.  I  am  positive 
that  that  deed  was  executed  and  delivered  to 
me  somewhere  along  about  19D4,  during  that 
summer.  It  was  after  March  6th.  That  first 
deed  was  never  placed  of  record.  I  don't  know 
as  I  ever  made  a  diligent  search  for  the  first 
deed  until  about  a  year  ago  or  a  little  longer. 
I  had  a  locker  down  in  the  county  clerk's  office 
that  I  kept  some  of  my  papers  in,  and  I  kept 
some  of  them  out  at  the  house.  During  the 
time  I  was  collector  I  kept  them  down  here 
in  the  office.  I  know  from  memory  that  there 
was  a  former  deed  executed  by  Mr.  HoUings- 
worth  to  me  to  this  lot  3,  block  41.  I  bad 
Mr.  Hollingsworth  to  buy  this  in  for  me.  Some 
time  after  that  time  Mrs.  Carr  put  up  some  kind 
of  a  claim  to  the  lot,  and  went  to  Mr.  Hollings- 
worth about  it,  and  he  told  me  about  it,  and 
then  I  bad  him  give  me  a  deed.  The  agreement 
between  Mr.  Hollingsworth  and  me  at  the  time 
he  bought  this  in  was  that  he  was  to  execute  a 
deed  to  me  at  any  time  that  I  would  ask  him  for 
it.  I  paid  taxes  on  this  lot  I  paid  state  and 
county  and  city  taxes.  (Witness  is  handed  some 
papers.)     These  are  tax  receipts. 

"Mr.  Cox:  We  offer  these  receipts  in  evi- 
dence, 

"The  Witness:  Some  of  the  receipts  show 
that  I  paid  taxes  on  lot  4,  block  41.  That  was 
caused  by  an  error  in  rendition.  I  found  out 
two  or  three  years  ago  that  there  was  an  error 
in  the  rendition.  As  soon  as  I  found  oat  about 
it,  I  changed  it  from  '4'  to  "3.'  I  didn't  change 
the  receipts.  I  changed  the  rendition.  I  first 
laid  claim  to  the  lot  in  1904.  I  had  been  us- 
ing it  prior  to  that  time.  I  used  it  for  the  pur- 
pose of  rather  a  store  place  for  things  that  I 
wasn't  using.  That  is  what  I  did  with  reference 
to  claiming  it.  I  asserted  my  claim  of  owner- 
ship by  storing  things  on  the  lot.  I  took  actual 
possession  of  it    I  stored,  iumbejr  on  it  and  wire, 


and  lariated  my  horse  and  cow  on  it ;  put  some 
machinery  on  it ;  put  my  wagon  and  buggies  on 
it.  I  stated  that  I  used  it  in  that  way.  I  used 
it  that  way  to  the  exclusion  of  others.  I  had 
possession  of  it.  I  first  asserted  that  possession 
about  1887  or  1898.  I  first  started  to  using  and 
occiuiying  the  place  about  that  time,  about 
1887  or  1898;  somewhere  along  there.  No  one 
olse  usetl  or  occupied  that  lot  from  then  on. 
During  that  time  no  other  person  ever  occupied 
the  lot." 

Cross-examination  by  Mr.  Finley: 
"I  mdde  inquiries  of  several  about  the  own- 
ership, of  that  lot  I  don't  know  but  what  I 
asked  you  (Mr.  Finley)  about  it  one  time  down 
in  the  county  courtroom  or  in  the  county  clerk's 
of&ce.  And  I  asked  Mr.  Tuck.  I  don't  remem- 
ber that  you  turned  to  the  books  and  showed 
me  whose  name  it  stood  in.  I  have  asked  Mr. 
Tuck.  I  have  talked  about  it  frequently.  I 
don't  know  who  that  first  deed  was  acknowl- 
edged before,  only  just  from  the  party  that  did 
my  notary  work  usually.  I  did  not  go  to  the 
notaries  and  have  them  examine  the  books  and 
see  if  there  had  been  any  acknowledgment  made. 
I  didn't  make  any  such  effort  to  find  out  whether 
there  had  been  a  deed  acknowledged  or  not  I 
don't  know  as  a  matter  of  fact  that  there  never 
was  one  executed  until  this  last  one.  I  know 
that  there  was.  I  got  up  this  other  instrument 
in  1914  because  I  couldn't  find  my  other  deed. 
I  don't  think  I  knew  the  date  of  the  other  one. 
I  fixed  the  date  of  this  instrument  from  recol- 
lection and  memory.  I  didn't  go  to  the  notaries 
that  did  work  to  find  out  whether  or  not  there 
was  a  record.  I  don't  know  that  the  law  re- 
quires notaries  to  keep  a  record  of  those  ac- 
knowledgments, public  documents.  It  is  not  a 
fact  that  tiie  reason  I  didn't  go  to  them  was 
because  there  never  was  one  executed  back  there. 
I  think  it  was  three  years  ago  this  coming 
spring  that  I  fenced  this  lot  I  think  it  is  a 
little  bit  short  of  three  years  now.  Prior  to  that 
time  I  lariated  my  stock  on  the  lot  I  lariated 
calves  on  it  and  milch  cows  and  a  horse  and  colt. 
I  did  that  during  the  springy  summer,  and  fall. 
I  didn't  do  it  through  the  winter.  I  may  have 
put  something  out  there  in  the  late  fall  for  ex- 
ercise. I  don  t  know.  I  don't  mean  to  say  that 
I  didn't  or  did.  I  pat  lumber  on  it.  I  didn't 
run  as  large  a  lumber  yard  as  they  run  here  in 
town.  Oftentimes  I  would  buy  lumber  to  repair 
things  around  the  place,  or  probably  secondhand 
lumber,  generally.  I  didn't  buy  any  new  lumber 
and  store  it  out  there.  I  would  sometimes  leave 
my  buggy  standing  on  the  property  and  some- 
times my  wagon  or  machinery.  The  machinery 
didn't  stay  there  from  year  to  year.  I  didn't 
keep  it  there  aU  the  time.  J  don't  remember 
when  I  first  put  lumber  there:  I  couldn't  give 
you  the  date.  'To  come  right  down  to  it,  I  ex- 
pect there  has  been  some  lumber  there  all  the 
time ;  some  lumber  or  wire  that  has  been  rolled 
up,  or  something  of  the  kind.    •    »    « 

"In  tying  my  animals  there  I  tied  them  at 
different  places.  The  lot  is  inclosed  now.  Prior 
to  the  time  I  put  the  fence  thero  a  little  less 
than  three  years  ago  there  was  no  inclosure,  an<l 
never  had  been  so  far  as  I  know  from  the  time 
I  moved  out  there.  There  are  no  buildings  on  it 
It  was  an  open  lot,  except  that  it  was  fenced  on 
two  sides,  north  and  south  sides.  That  left  the 
east  and  west  ends  open.  It  wasn't  fenced  at  all 
until  the  men  north  and  south  fenced  their  lots. 
It  is  not  a  fact  that  I  put  the  first  fence  on  the 
south  there.  My  recollection  is  there  was  a 
fence  on  the  north  and  south  and  this  house 
burned*  There  was  a  house  on  the  north  side 
of  the  lot'  That  wasn't  before  I  moved  out 
there.  It  burned  by  back  fence  down  and  barn. 
'Iliere  was  no  fence  across  either  end  of  the  lot 
and  other  people  bad  the  same  access  to  it  if 
they  wanted  it,  and  hitched  their  cattle  there 
if  Uiey  wanted  to.  I  don't  know  whether  Mr. 
O'Hanlon  put  up  a  sign  there  on  that  lot  or-v 
not  some  years  ago.    I  know  there  is  a  si<a^ 


le 


Tex.) 


O'HANIjON  t.  MORBISOir 


685 


ther«,  bat  I  don't  know  who  put  it  there.  I- 
didn't  see  him.  It  has  bis  name  on  it  I  think 
it  has  been  two  or  three  or  four  years  ago  that 
that  was  put  there.  I  don't  know  how  lonR. 
I  didn't  pa  J  mvch  attention  to  it  I  don't  think 
it  was  fiT«.  or  six  years  ago." 

The  testimony  in  tlds  case  shows  that  va- 
cant lots  in  the  dty  of  Sherman  are  fre- 
quently Qsed  by  the  residents  for  lariating 
out  their  cows  or  stock  upon  them  to  graze, 
and  the  very  lot  in  question  was  used  by  ap- 
pellee and  others  when  he  did  not  claim  to 
own  or  luve  a  right  thereto.  The  appellee 
did  not  pay  the  taxes  on  this  lot  until  about 
1910,  or  1911.  This  was  caused  by  an  error 
on  his  part  In  supposing  that  lot  3  was  lot 
4,  and  he  paid  on  lot  4. 

Assignments  of  error  are  based  on  the  ad- 
mls.slon  of  the  testimony  to  the  effect  it  did 
not  show  possession  exclusive  and  continu- 
ous and  to  the  refusal  of  the  court  to  in- 
struct a  verdict  for  appellant  and  to  grant  a 
now  trial,  all  asserting  the  InsufBdeney  of 
the  testimony  to  support  the  three  and  ten 
year  statute  of  limitation. 

[1-3]  "We  think  the  trial  court  should  have 
instructed  the  Jury,  as  requested  by  the  third 
specially  requested  charge,  to  the  effect  that 
there  was  no  testimony  to  support  the  three- 
year  statute  of  limitation.  A  void  deed  does 
not  constitute  "title  or  color  of  title"  re- 
quired by  the  statute  to  supirort  the  three 
years.  A  tax  deed  does  not  constitute  title 
unless  the  authority  of  the  maker  of  the  deed 
Is  shown  by  proof  of  performance  of  all  the 
preceding  requisites.  Latimer  v.  Logwood, 
27  S.  W.  960;  Telfener  v.  Dlllard,  70  Tex. 
139,  7  S.  W.  847;  Glllasple  v.  Murray,  27 
Tex.  Civ.  App.  680,  66  S.  W.  262;  Allen  v. 
Courtney,  24  Tex.  Civ.  App.  86,  68  S.  W.  200. 
The  deed  of  a  tax  collector,  without  proof  of 
compliance  with  the  requirements  of  the  law 
conferring  authority  to  make  the  sale,  is  no 
evidence  of  title  in  the  party  claiming  under 
It  This  Is  not  an  open  question  In  this  state. 
Clayton  v.  Rehm,  67  Tex.  62,  2  S.  W.  46,  and 
authorities  cited ;  Dawson  v.  Ward,  71  Tex. 
72.  9  S.  W.  106.  The  deed  was  pr<^)erly  In- 
troduced In  evidence  on  the  question  of  limi- 
tation, but  in  order  to  prescribe,  nnder  the 
three-year  statute,  it  must  show  title  or 
color  of  title,  and  this  Is  not  shown,  under 
the  authorities  of  this  state,  until  the  nec- 
essary precedent  requirements  of  the  law  are 
shown,  authorizing  Its  execution.  There  was 
no  title  shown  under  the  three-year  stat- 
ute. 

"Adverte  possession  Is  an.  actual  and  visi- 
ble appropriation  of  the  land,  commenced 
and  continued  under  a  claim  of  right  incon- 
sistent with  and  hostile  to  the  claim  of  an- 
other." Art  6681,  R.  C.  S.  tJnder  the  tes- 
timony of  Morrison,  no  "claim  of  right"  was 
set  up  until  1904.  Previous  thereto  he  was 
looking  for  the  owner  and  making  inquiries 
for  him.  His  use  of  the  lot  up  to  that  time 
was  not  "inconsistent  with  and  hostile  to" 
the  owner.     Just  at  what  time  Morrison's 


acts  were  suffldeat  to  notify  the  owner  that 
he  was  using  the  lot  no  longer  as  the  properr 
ty  of  the  owner,  but  under  a  "claim  of  right," 
is  difficult  to  determine  from  the  evidence. 
The  tax  deed  was  not  to  himself.  There  was 
noticing  of  record  to  show  a  claim  set  up 
by  him.  In  so  far  as  external  circumstances 
show,  he  was  then,  as  he  had  been  previous- 
ly, a  mere  casual  trespasser,  or  on  the  lot  by 
permission  of  the  owner.  He  paid  no  taxes 
on  this  lot,  but  he  says  he  intended  to,  but 
by  oUstake  paid  on  lot  4,  a  lot  immediately 
back  of  him.  So  far  as  this  record  shows, 
appellee  never  notified  any  one  he  claimed 
this  lot  until  a  year  or  so  before  he  fenced  it, 
about  the  time  a  Mr.  Brown  built  on  lot  4, 
when  he  thought  lot  4  was  the  one  be  bought 
at  the  city  tax  sale.  He  thought  4  occupied 
the  position  in  the  block  that  3  occupied. 
This  lot  was  not  only  used  by  appellee  to  tie 
his  stock  on  to  graze,  but  was  used  by  others 
for  the  same  purpose.  This  was  a  permis- 
sive user  by  the  owner,  and  was  not  under 
a  claim  adverse  to  the  owner  at  the  inception 
of  the  entry.  Ttiis  permission  may  be  pre- 
sumed we  think. 

"So  long  as  the  possessor  declares  that  he 
holds  in  subordination  to  the  better  title,  the 
possession  will  be  regarded  as  held  by  consent; 
nor  will  a  continued  possession  after  such  dec- 
laration avail  to  mature  title  under  the  statute 
cf  limitation  until  the  party  has  changed  the 
character  of  bis  possession,  cither  by  express 
declaration  or  by  the  acts  of  ownership  inconsist- 
ent with  a  subordinate  character."  HatterWhite 
V.  Rosaer,  61  Tex.  166;  Chance  v.  Branch,  6S 
Tex.  490 ;  Buford  v.  Wasson,  49  Tex.  Civ.  App. 
454,  100  S.  W.  275;  Meunn  v.  Kopplin,  100 
S.  W.  984 ;  Surghenor  v.  Taliaferro,  98  S.  W. 
648. 

"It  follows,  therefore,  that  where  the  posses- 
sion of  the  claimant  was  in  its  inception  taken 
with  permission  of  the  owner  and  in  subordi- 
nation to  his  title,  it  cannot  become  adverse 
without  a  distinct  and  open  disavowal  of  the 
title  of  the  owner  brought  home  to  the  owner." 
Corpus  Juris,  vol.  2,  page  124,  |  210,  and  au- 
thorities above  cited. 

When  the  appellee  changed  his  acknowl- 
edged recognition  of  the  rights  of  the  owner, 
there  was  no  act  on  his  part  or  thing  done 
on  the  land  different  to  that  previously  dMie. 
The  deed  was  not  in  his  name,  and.  notice 
was  not  given  of  his  claim  under  it.  The 
whole  matter  was  kept  secret  from  the 
owner. 

"His  claim,  so  far  as  the  evidence  disoloaes, 
was  a  mere  mental  process,  known  only  to  him- 
self. There  was  no  'external  circumstances  dis- 
covering that  inward  intention.'  It  would  seem 
that  when  one  proposes  to  hold  the  land  of  an- 
other, which  he  has  neither  occupi^  nor  inclos- 
ed, by  virtue  of  the  statute  of  limitations  it 
should  appear  that  he  has  exercised  some  act  of 
ownership  over  some  definite  part  thereof  cal- 
culated to  apprise  the  owner  that  he  is  asserting 
'a  claim  of  right.' "  Titel  v.  Garland,  99  Tex. 
201,  87  S.  W.  1152. 

[4]  Appellee's  daim  of  right  was  under  a 
tax  deed  from  the  city,  dated  March  1,  1904, 
and  until  this  deed  appellee  asserted  no 
right  to  the  lot  He  asserted  no  other  claim. 
This  suit  was  filed  August  27, 1914.  The  ap- 
pellee, in  his  brief,  cites  section  116  of  the 
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charter  of  the  olty  of  Sherman,  passed  by  the 
Twenty-Fourth  teglslature,  1895,  page  61, 
to  the  effect  that  the  owner  shall  have  the 
right  to  redeem  his  real  estate  sold  for  taxes 
at  any  time  within  two  years.  Deducting  the 
time  allowed  for  redemption  attet  such  claim 
under  the  deed,  the  pertod  of  time  before 
filing  of  the  suit  would  be  less  than  ten 
years.  Assuming  that  the  purchase  was  suf- 
ficient notice  to  the  owner  of  an  adverse 
claim  under  the  tax  deed,  he  had  only  such 
notice  of  the  claim  as  the  deed  would  au- 
thorize or  the  law  would  permit.  It  gave 
notice  under  what  claim  possession  was  held 
by  appellee.  It  has  been  established  In  this 
state  that  possession  under  a  tax  deed  is  not 
adverse  to  the  title  of  the  owner  until  after 
the  period  of  redemption  expired.  The  tax 
deed  cannot  be  used  aa  a  basis  for  posses- 
sion under  the  statute  of  limitation  until 
after  the  period  for  redemption.  Davis  v. 
Hurst,  14  S.  W.  610;  Beatty  v.  O'Harrow. 
40  Tex.  Civ.  App.  404,  109  S.  W.  414 ;  Bled- 
soe V.  Haney,  67  Tex.  dv.  App.  285,  122  S. 
W.  455;  Porter  v.  Brooks,  170  S.  W.  103; 
Davis  V.  Howe,  176  S.  W.  759  (writ  of  er- 
ror was  granted  in  the  last  case  but  evident- 
ly not  on  this  question) ;    Turner  v.  Smith, 

66  Tex.  Civ.  App.  1,  119  S.  W.  922 ;  Bente 
V.  SulUvan,  52  Tex.  Civ.  App.  464,  115  8.  W. 
350;  Masterson  v.  State,  17  Tex.  Civ.  App. 
91,  42  S.  W.  1003. 

The  authorities  above  cited  were  cases 
under  the  five-year  statute,  where  the  pur- 
chaser at  tax  sale  relied  upon  a  duly  regis- 
tered tax  deed  for  five  years-,  but  we  see  no 
reason  why  one  in  possession  under  a  claim 
of  title  through  a  tax  deed  should  not  be 
governed  by  the  same  principle  under  the 
ten-year  statute.  Adverse  possession  under 
a  claim  of  title  is  the  same  in  both  instances. 
Where  one  claims  title  through  the  owner, 
by  virtue  of  a  tax  deed,  adverse  possession 
Is  the  same,  and  until  after  the  period  of 
redemption  the  deed  under  the  law  confers 
no  right  of  possession  in  the  purchaser,  but 
the  right  of  possession  under  the  deed  is  in 
the  owner.  One  so  holding  land  under  the 
deed  must  therefore  recognize  the  right  of 
the  owna,  snd  hence  there  is  no  adverse  pos- 
session "inconsistent  with  and  hostile  to" 
the  owner.  We,  therefore,  think  during  the 
two  years  which  appellant  had  the  right  to 
redeem  appellee's  possession  could  not  be 
said  to  be  adverse  or  hostile  or  inconsistent 
with  the  rights  of  appellant  The  "actual, 
visible  appropriation"  was  not  such  under 
the  facts  of  this  case,  in  our  Judgment,  and 
of  "such  a  character  as  to  indicate  unmis- 
takably an  assertion  of  claim  of  exclusive 
ownership  in  the  occupant."  Mhoon  v.  Cain, 
77  Tex.  316, 14  8.  W.  24 ;  Richards  v.  ftnith, 

67  Tex.  610.  4  8.  W.  571 ;  Gillespie  v.  Jones, 
26  Tex.  846 ;  Bender  v.  Brooks,  103  Tex.  829, 
127  S.  W.  168,  Ann.  Cas.  1913A,  669 ;  Raley 
V.  Sullivan,  159  8.  W.  99. 

[5]  NMtber  do  we  think  the  facts  sufficient 


to  show  a  '^ntinuous"  or  exclusive  vse  of 
the  •  property.  Pendleton  v.  Snyder,  6  Tex. 
Civ.  App.  427,  24  S.  W.  363.  It  has  been  re- 
peatedly held  in  this  state  that  going  upon 
land  and  cutting  timber  and  the  like  is  not 
alone  evidence  sufficient  ,to  show  adverse 
holding  under  a  claim  of.  ri^t  (Sellman  v. 
Hardin,  58  Tex.  86;  Murphy  v.  Welder,  58 
Tex.  235 ;  Soape  v.  Doss,  18  Tex.  Civ.  App. 
649,  45  S.  W.  387;  Perry  v.  Stevens,  44  Tex. 
Civ.  App.  108,  97  S.  W.  1075),  or  the  grazing 
of  stock  on  the  land  (De  Las  Fuences  v.  Mo- 
Donald,  85  Tex.  132,  20  S.  W.  43;  Haynes 
V.  Ry.  Co,  61  Tex.  Civ.  App.  49,  Ul  S.  W. 
427). 

[8]  To  constitute  adverse  possession  the 
party  occupying  the  land  must  appropriate 
it  to  some  purpose,  for  vrbidx  it  is  adapted. 
Mere  occupancy  of  land,  without  evidence 
showing  an  intention  to  appropriate  It,  will 
not  support  the  statute.  Nona  Mills  Co.  v. 
Wright,  101  Tex.  14,  102  S.  W.  1118. 

It  is  uiged  by  appellee  in  this  case,  because 
the  cattle  were  tied  on  the  land  to  graze, 
that  this'  will  evidence  an  appropriation; 
that  it  is  distinguishable  from  that  class  of 
cases  where  cattle  are  herded  on  land  or 
held  on  land  for  grazing  purposes.  The  evi- 
dence shows  In  this  case  they  were  only  kept 
on  the  land  during  the  grass  season.  In  the 
ninter  and  the  months'  when  there  was  no 
grass,  the  cattle  were  not  held  at  tied  on 
the  lot.  Others  used  the  land  for  the  same 
purpose  as  did  appellee,  and  no  attempt  Is 
shown  on  the  part  of  appellee  to  exclude 
others  so  using  the  land.  This,  from  the 
evidence,  appears  to  have  been  the  custom 
over  that  city;  that  Is,  to  tie  cattle  upon 
vacant  lots  to  graze,  whether  the  lot  was 
owned  by  tlie  one  so  grazing.  It  was  what 
the  appellee  did  on  this  lot  for  more  than 
seven  j'ears  before  he  made  any  pretense  of 
daim  to  it  He  placed  his  buggy,  wagon, 
and  mower  on  the  lot;  piled  some  lumber 
on  it  He  does  not  pretend  to  say  how  much 
or  what  part  of  the  lot  was  used.  It  is 
shown  by  other  evidence  in  the  case  that 
there  was  a  black  locust  tree  across  the 
alley  from  the  lot  on  which  appellee  resided, 
near  the  line  of  the  lot  in  Question,  and  that 
he  used  this  as  a  shade  for  his  buggy  and 
horse.  Mr.  Brown,  who  purchased  lot  4,  tes- 
tified there  was  some  lumber  on  the  line  of 
his  lot  and  3  when  he  purchased  it  It  oc- 
curs to  us  theee  acts  of  the  aK)ellee  are  too 
casual,  not  of  sufficient  continuity,  and  are 
shown  to  be  such  as  are  usual  by  the  peo- 
ple of  that  city  and  by  the  appellee,  wbea 
he  asserted  no  claim  to  the  lot  They  are 
not  of  a  character  sufficient  to  notify  the 
true  owner  of  an  intent  to  hold  the  prop- 
erty adverse  to  him.  Oulnn  v.  Sampter  Val- 
ley Ry.  Co.,  63  Or.  368,  127  Pac.  987. 

We  do  not  believe  the  evidence  sufficient  to 
support  the  verdict  of  three  and  ten  yearSi 
and  most  ass.'uredly  not  of  five  years. 

The  case  will  be  reversed  and  remanded.  ' 
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ELALMANS  r.  BAtTMBTJSH  at  al    (No.  688.) 
(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

June  29,  1616.) 
1  JuDai(EHi<   *3j428— OoNCBDarvENES*— Bb- 

R0KEOU8  JT7DOMENT>-OhabACTEB  OF  RELIEF. 

Although  judsment  under  Bev.  St.  i  1999, 
in  suit  to  recover  a  cow,  erroneously  required 
delivery  of  the  covr,  instead  of  payment  of  her 
value,  which  was  under  $50,  so  that  the  case 
was  not  appealable  from  the  county  court,  it 
was  not  void  and  subject  to  direct  attack  in  a 
proceeding  to  enjoin  Its  enforcement. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §f  797-801 ;   Dec.  Dig.  «=>423.] 

2;  JUDGllKNT     ®=3423— CONCLTJIBIVENKSS— BB- 

BONEous  Judgment — Chabacteb  of  Relief. 
If  judgment  is  rendered  b^  a  court  of  com- 
petent jurisdiction,  error  therein  does  not  render 
it  void,  or  subject  to  be  set  aside,  except  for 
fraud,  accident,  or  mistake,  though  the  amount 
in  controversy  is  so  small  as  to  pi-event  appeal. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f§  797-801;   Dec  Dig.  «s>423.] 

Appeal  from  Harrlg  County  Court;  Clark 
OL  Wren,  Judge. 

Suit  for  injunction  by  L.  Ealmans  against 
Gus  Baumbush  and  another.  From  an  order 
refusing  temporary  Injnnction,  plalntifF  ap- 
peals.   Affirmed. 

Sam,  Bradley  &  Fogle,  of  Houston,  for  ap- 
pellant. Atkinson,  Graluuu  &  Atkinson  and 
J.  B.  Garrett,  all  of  Houston,  for  appellees. 

HIGGINS,  J.  Baumbnah  filed  suit  in  a 
justice  court  of  Harris  county  against  Eal- 
mans  to  recover  a  cow,  of  the  alleged  value 
of  $50.  Judgment  was  there  rendered  in  fa- 
vor of  Baumbush,  and.  Kalmana  appealed  to 
the  county  court.  Upon  trial  in  the  latter 
court  a  verdict  was  returned  in  favor  of 
Baumbush,  and  judgment  rendered  in  his  fa- 
vor for  the  cow  and  costs  of  suit.  The  judg- 
ment directed  that  a  writ  of  possession  for 
the  cow  I>e  Isstied.  Motion  for  new  trial  was 
filed  by  Ealmans,  which  was  overruled  by 
the  court,  and  the  judgment  became  final.  A. 
writ  of  sequestration  was  issued  in  the  cause 
at  its  commencement,  and  the  cow  was  taken 
into  the  possession  of  the  sheriff  thereunder. 
Kalmans  replevied  the  same. 

The  present  suit  was  filed  by  Kalmans 
against  Baumbush  and  M.  F.  Hammond, 
sheriff  of  Harris  county,  alleging  that  a  writ 
of  possession  for  the  cow  and  execution  for 
costs  had  been  issued  in  the  cause  and  plac- 
ed in  the  hands  of  Hammond,  who  was  about 
to  execute  the  same,  and  a  temi>orary  injunc- 
tion was  asked,  restraining  the  enforcement 
of  such  writs,  and  that  upon  final  hearing  the 
injunction  be  made  final.  This  appeal  is 
prosecuted  from  an  order  refusing  the  tem- 
porary injunction. 

It  is  contended  that  the  Judgment  entered 
in  the  original  salt  was  unauthorized  and 
Improper  for  various  reasons,  which  may  be 
briefly  summarized  as  follows:  (1)  Because 
it  was  a  suit  for  personal  property,  and  in 
such  case  under  article  1999,  Revised  Stat- 


I  ntes,  a  Judgment  for  restitution  of  the  specific 
property  was  improper  and  unanthorlzed,  be< 
cause  the  pleadings,  evidence,  and  verdict 
did  not  show  th^t  the  cow  had  an  especial 
value  to  plaintiff.  (2)  That  the ,  Judgment' 
should  have  been  for  the  value  of  the  cow  un- 
der the  provisions  of  article  7106,  Revised 
Statutes. 

[1]  EYom  the  statement  made,  it  is  mani- 
fest that  in  effect  this  Is  a  proceeding  to  set 
aside  the  Judgment  entered  in  the  original 
suit  and  to  stay  the  process  which  was  there- 
in ordered  issued.  It  may  be  conceded  that 
the  Judgment  which  was  entered  in  the  cause 
was  erroneous,  in  view  of  the  provisions  of 
the  statutes  quoted.  But  such  error  could 
be  reviewed  and  corrected  upon  appeal  or 
writ  of  error  only.  The  failure  to  observe 
such  provisions  did  not  render  the  Judgment 
void,  nor  was  It  sufficient  ground  to  set  the 
same  aside  in  a  direct  proceeding  such  as 
this.  Its  status  in  this  respect  is  not  altered 
by  the  fact  that  the  amount  In  controversy 
was  ao  small  that  an  appeal  did  not  lie  from 
the  Judgment  of  the  county  court  Railway 
Co.  v.  Flow,  149  S.  W.  1081. 

[2]  It  frequently  happ«is  that  erroneous 
Judgments  are  rendered,  from  which  an  ap- 
peal will  not  Ue;  but  If  they  are  rendered 
by  courts  of  competent  Jurisdiction,  such  er- 
ror does  not  render  the  same  void,  nor  can 
they  be  set  aside  In  a  direct  proceeding,  ex- 
cept for  fraud,  accident,  or  mistake.  In  the 
Instant  case,  the  court  had  Jurisdiction,  and 
there  is  no  allegation  that  the  Judgment 
was  founded  upon  fraud,  accident,  or  mis- 
take. The  injunction,  therefore,  was  prop- 
erly refused. 

Afibmed. 


TYIiEB  V.  SMITH. 


(No.  916.) 

El  Paso. 


(Court  of  Civil  Appeals  of  Texas. 
June  15, 1916.) 

Apfeal  and  Ebrob  <Sp3()27(3)  —  Transcbipt 
OF  Recobd-^Pailube  to  File  in  Time. 
Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  1608,  providing'  for  filing  of  transcript  in 
Court  of  Civil  Appeals  within  90  days  from  the 
performance  of  appeal,  providing  for  filing 
thereafter  for  good  cause  shown,  and  article 
1610,  providing  that  on  failure  to  file  transcript, 
upon  the  Sling  by  the  appellee  of  a  certificate 
of  affirmance,  the  Court  of  Appeals  shall  afiirm 
judgment,  unless  good  cause  be  shown  why  such 
transcript  is  not  filed,  where  judgment  was  en- 
tered for  appellee  on  December  16,  1915,  mo- 
tion for  new  trial  was  overruled  on  December 
2Sth,  and  notice  of  appeal  and  appeal  bond 
were  filed  January  18,  191B,  but  the  transcrit)t 
was  not  filed  in  the  Court  of  Civil  Appeals  with- 
in 90  days,  the  judgment  wUl  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  i>nd 
Error,  Cent.  Dig.  §§  2744-2747,  2749;  Dec. 
Dig.  <S=»627(8).) 

Appeal  from  District  Court,  Beeves  Coun- 
ty;  S.  J.  Isaacks,  Judge. 

Action  between  J.  T,.  Tyler  and  Brooke 
Smith.    From  the  Judgment,  J.'L.  Tyler 
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peals.     On  motion  to  afflrm  on  oertlflcate. 
Motion  granted,  and  cause  affirmed. 

Gulp  &  Gulp,  of  Gainesville,  and  Jno.  B. 
Howard,  of  Pecos,  for  appellant.  Wilkinson 
&  McGaugh,  of  Brownwood,  for  appellee. 

HARPER,  O.  J^  This  Is  a  motion  to  affirm 
on  certificate.  It  shows  that  the  term  of  the 
district  court  of  Reeves  county  convened  on 
the  19th  day  of  November,  1915,  and  ad- 
journed on  the  29th  day  of  December,  1915 ; 
that  a  judgment  was  entered  in  the  cause 
in  favor  of  appellee  on  the  16th  day  of  De- 
cember, 1915,  for  $2,572.41,  and  motion  for 
new  trial  was  overruled  December  28,  1915, 
and  appellant  gave  notice  of  appeal;  that 
the  appeal  bond  was  filed  January  18,  1916. 
The  transcript  was  not  filed  In  this  court 
within  90  days,  as  provided  by  article  1608, 
Vernon's  Sayles'  Statutes  of  Texas,  and,  in 
accordance  with  article  1610  of  said  statutes, 
appellee  moves  this  court  to  afilim. 

The  motion  is  granted,  and  cause  affirmed. 


COMMONWEALTH  BONDING  ft  CASUAL- 

TT  INS.  CO.  V.  HENDRICKS. 

<No.  7698.) 

(Court  of  Civil  Appeals  of  Texaa.     Dallas. 
June  17,  191C.) 

1.  Apfeal  and  Ebbok  «ss>756— Bbxefs-^Sut- 
ficibnot. 

Where  appellant's  brief  contains  no  state- 
ment of  the  nature  and  result  of  the  suit,  nor 
any  assignment  of  error,  proposition  of  law,  or 
statement  of  fact,  no  issue  is  presented  for  con- 
sideration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3091;   Dec.  Dig.  <8=>756.] 

2.  Tbial   <S=»350(4)  —  Special   Intebkogato- 
BIE&— Applicability. 

In  action  on  policy  insuring  against  death 
"from  the  effect  of  bodily  injury  sustained  sole- 
ly through  external,  violent  and  accidental 
means,"  where  the  sole  issue  of  fact  was  wheth- 
er insured's  death  resulted  from  the  effects  of 
sticking  a  nail  in  his  foot,  it  Was  proper  to  re- 
fuse to  submit  an  issue  whether  insured  died 
because  "he  stucic  a  nsil  in  his  foot  and  was 
said  injury  the  sole  cause  of  bis  dc!i.th,"  in  lieu 
of  an  issue  actually  submitted 'w^iether  it  was 
"caused  solely  through  external,  violent  and 
accidental  means,"  since  the  jury  may  have  be- 
lieved that  his  death  did  not  result  from  sticking 
the  nail  in  his  foot,  but  from  the  "effects"  there- 
from; and  the  evidence  being  undisputed  that 
insured  stuck  the  nail  in  his  foot  by  external, 
violent,  and  accidental  means,  the  use  of  tlie 
exact  words  of  the  policy,  instead  of  the  term 
employed  in  the  refused  charge,  was  immaterial, 
since  both  conveyed  the  same  meaning. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  $  829;   Dec  Dig.  <g=!>350(4).] 

3.  Gosrrs   «s»260(4)-^DAiCAaBS   fob   Hklkt— 
Gbounds. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1629,  allowing  appellee  10  per  cent  addi- 
tional on  the  amount  in  dispute  as  damages 
upon  aifirmance,  where  appeal  is  taken  for  de- 
lay by  defendant,  damages  will  not  be  allowed 
unless  it  appears  that  the  grounds  of  alleged 
error  are  so  frivolous  that  there  could   have 


been  no  reasonable  expectation  that  the  judg- 
ment would  be  reversed. 

[Ed.  Note.— For  other  casM,  see  Costs,  Cent 
Dig.  §§986-991,  996;   Dec.  Dig.  <S=>2e0(4).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Foree,  Judge. 

Action  by  Pallie  U  Hendricks  against  the 
Commonwealth  Bonding  &  Casualty  Insur- 
ance Company.  From  a  judgment  for  plain- 
tiff,  defendant  appeals.    Affirmed. 

See,  also,  168  S.  W.  1007. 

W.  W.  Nelms  and  El  J.  Gibson,  both  of 
Dallas,  for  appellant  John  W.  Pope  and  M. 
L.  Morris,  both  of  Dallas,  for  appellee. 

RASBURT,  J.  [1]  At  the  time  appeUee 
filed  her  brief  In  this  case,  which  was  but 
one  day  prior  to  submission,  appellant  had 
not  filed  brief,  though  the  appeal  In  other 
respects  had  been  perfected  In  accordance 
with  law.  As  a  consequence  and  In  compli- 
ance with  rule  42  of  this  court  (142  S.  W. 
xlv),  appellee  hrlefed  the  case  so  as  to  show 
the  correctness  of  the  Judgment  In  addi- 
tion and  by  appropriate  proposition,  appellee 
suggested  that  the  appeal  was  taken  for  de- 
lay and  sought  an  affirmance  of  the  Judgment 
with  10  per  cent  additional  on  the  amount 
In  dispute  as  damages  under  authority  of  ar- 
ticle 1629,  Vernon's  Sayles'  Civ.  Stats.  Pre- 
ceding submission,  but  on  submission  day. 
appellant  ffled  its  brief.  The  brief  so  filed 
does  not  contain  a  statement  of  the  nature 
and  result  of  the  suit,  any  assignment  of 
error,  proposition  of  law,  or  statement  of 
fact  The  brief  being  thus  defective,  no  is- 
sue Is  presented  for  consideration. 

However,  the  suggestion  by  appeUee  that 
the  appeal  was  taken  for  delay,  and  that  as 
a  consequence  she  Is  entitled  to  the  statutory 
10  per  cent  damages,  requires  this  court, 
even  In  the  absence  of  briefs  for  appellant, 
to  examine  the  record  and  ascertain  that 
the  substantial  merits  of  the  controvert 
have  been  attained.    Rul*  48  (142  S.  W.  xlv). 

The  suit  was  upon  an  accident  Insurance 
I)olley,  which  Insured  W.  Price  Hendricks, 
appellee's  husband,  among  other  things. 
against  death  from  the  etf^t  of-  bodily  injury 
sustained,  while  the  policy  was  In  force, 
solely  through  external,  violent,  and  acci- 
dental means.  In  case  of  death  $1,200  was 
agreed  to  be  paid  to  appellee,  who.  In  event 
of  death,  was  the  beneficiary.  While  the 
policy  was  in  force,  Hendricks,  who  was  em- 
ployed In  a  grocery  store,  while  lifting  a  box 
into  a  delivery  wagon,  steptied  upon  an  ex- 
posed nail  driven  through  a  board.  The  nail 
entered  the  bottom  of  the  foot  and  nearly 
penetrated  It  upwards.  Later  he  died.  Suit 
was  commenced  upon  the  policy  and  judg- 
ment recovered  in  the  lower  court,  which, 
upon  appeal,  was  reversed  by  this  court. 
Commonwealth  Bonding  &  Casualty  Co.  r. 
Hendricks,  168  S.  W.  1007.  After  reversal 
the  case  was  again  tried,  resulting  also  In 
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Terdict  tor  appellee,  from  whldt  the  present 
appeal  Is  taken. 

We  have  examined  the  record  and  con- 
clude th^t  the  substantial  merits  of  the  con- 
trovera^  have  been  attained.  It  Is  contended 
by  appellant  as  Is  disclosed  by  Its  motion  for 
new  trial  In  the  lower  conrt.  In  effect,  that 
the  verdict  of  the  jury  la  not  supported  by 
the  evidence,  and,  If  there  is  supporting  evl- 
denee,  then  that  the  verdict  of  the  jury  Is 
against  the  great  weight  and  preponderance 
thereoiL  The  only  Issue  of  fact  In  the  court 
below  was  whether  Hendricks'  death  resulted 
from  sticking  the  nail  in  his  foot  or  from  oth- 
er and  Independent  causes.  The  evidence  on 
that  issue  consisted  largely  of  the  opinions 
of  physicians  testifying  as  experts.  Their 
opinions  conflicted  radically.  It  was  the  ex- 
clusive duty  of  the  jury  to  reconcile  that  con- 
flict, and,  having  done  so,  we  are  without  au- 
thority to  disturb  It 

[2]  The  case  was  submitted  to  the  jury  up- 
on spedal  issues,  one  of  which  Inquired  of  the 
jury  whether  Hendricks'  death  was  "caused 
solely  through  external,  violent,  and  accident- 
al means."    In  lieu  of  the  Issue  so  submitted, 
appellant  requested  the  conrt  to  submit  to 
the  jury  whether  Hendricks  died  because  "he 
stuck  a  naU  in  his  foot  and  was  said  injury 
the  sole  cause  of  his  death?"    The  requested 
issue  was  refused,  and  such  refusal  was  as- 
signed aa  error  In  the  motion  for  new  trial. 
As  we  have  said,  the  sole  issue  of  fact  was 
whether  Hendricks'  death  resulted  from  the 
effects  of  sticking  the  nail  In  his  foot,  or  as 
provided  by  the  policy  from  the  effects  of 
"external,  violent  or  accidental  means."    By 
the  refused  charge  appellee  could  have  re- 
covered only  If  her  husband's  death  resulted 
from  sticking  the  nail  in  his  foot,  while  by 
the  policy  she  was  entitled   to   recover  if 
death  resulted  from  the  "effects"  of  sticking 
the  nail  In  his  foot.    We  think  the  charge 
was  properly  refused  as  not  correctly  pre- 
senting the  real  Issue,  since  the  jury  may 
have  bellered  that  his  death  did  not  result 
from  sticking  the  naU  In  his  foot,  but  from 
the   "effects   resulting"   therefrom.     All   the 
evidence  of  the  experts  was  In  support  of 
the  latter  theory. 

We  also  conclude,  the  evidence  being  un- 
disputed that  appellee's  husband  stuck  the 
nail  in  Ills  foot  by  external,  violent,  and  ac- 
cidental means,  that  the  use  of  the  exact 
words  of  the  policy  In  submitting  the  means 
by  which  the  Injury  was  received,  instead  of 
the  term  employed  In  the  refused  charge,  was 
Immaterial,  since  both  conveyed  the  same 
meaning. 

[3]  On  the  Issue  of  statutory  damages,  we 
conclude,  notwithstanding  our  examination 
ot  the  record.  Including  all  the  evidence  ad- 
duced, sbowB  that  none  of  appellant's  issues 
presented  In  its  motion  for  new  trial  should 
be  sustained,  that  they  are  not  so  clearly 
without   merit  as  to  justify  the  conclusion 


that  the  appeal  was  not  taken  In  good  faith 
and  that  appellant  had  no  reasonable  ground 
to  believe  that  the  Judgment  would  be  re- 
versed. The  rule  in  such  cases  is  that  dam- 
ages will  not  be  allowed  unless  It  appears 
that  the  grounds  of  alleged  error  "are  so 
frivolous  that  there  could  have  been  no  rea- 
sonable expectation  •  •  •  that  the  judg- 
ment would  be  reversed."  Texas  Fur&lture 
&  Trading  Ca  v.  Melott,  136  S.  W.  641. 
.    The  judgment  Is  affirmed. 


CAMDEN  FIRE  INS.  ASS'N'  v.  BAIRD  et  al. 
(No.  7566.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    May 

20,  1«16.     Rehearing  Denied 

July  1,  1916.) 

1.  AccoKD  AWD  Satisfaction  <3=»17  —  Evi- 
DE  NOB— SurriciEN  or. 

Where  the  insurer  offered  to  pay  $385  on  a 
policy  loss  of  $500,  and  the  insured  agreed  to  ac- 
cept it,  but  on  tender  of  such  sum  refused  it, 
there  was  at  most  an  accord  without  satisfac- 
tion, and  such  facts  were  not  a  defense  to  the 
suit  on  the  policy. 

'  [Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  {  123;  Dec.  Dig.  €=» 
17.] 

2.  AccoED  AND   Satisfaction  ®=s17  —  Evi- 
dence—StimciEN  or. 

The  general  rule  is  that  action  on  the  orig- 
nal  claim  may  be  maintained,  where  it  appears 
there  was  an  accord,  but  no  satisfaction,  unless 
the  agreement  to  execute  the  accord  was  ac- 
cepted in  lieu  of  performance. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  §  123;  Dec.  Dig.  <3=> 
17.] 

3.  Insubahoe  «=958a—IiiAjanJtTT— Claims. 

Where  the  trustee,  to  whom  an  insurance 
policy  was  payable  as  his  interest  might  ap- 
pear, in  suit  on  the  policy  by  the  owner,  answer- 
ed, disclaiming  interest,  the  owner's  right  to  re- 
cover the  full  amount  due  under  the  policy,  was 
established,  and  not  cut  off  by  his  disclaimer, 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  e§  1448-1451,  1453,  1454,  1485;  Dec., 
Dig.  <©=>582.] 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  Emma  G.  Baled  against  the  Cam- 
den Fire  Insurance  Association  and  anoth- 
er. Judgment  on  directed  verdict  for  plain- 
tiff, and  for  C.  H.  Verscboyle,  defendant,  for 
costs,  and  defendant  Insurance  Company  ap- 
peals.   Affirmed. 

Senter  &  Synnott,  of  Dallas,  for  appellant 
Short  &  Felld,  of  Dallas,  for  appellees. 

RASBTJRT,  J.  Appellees  sued  appellant 
upon  a  policy  of  Insurance  Issued  by  appel- 
lant. Insuring  Martha  Beaupre  against  all 
direct  loss  or  damage  by  Are  to  the  two-story 
frame  building  at  901  West  Ninth  street,  Dal- 
las, Tex.,  in  an  amount  not  to  exceed  $500. 
Appellees  alleged  that  while  the  policy  was 
in  force  the  insured  premises  were  totally 
destroyed  by  fire,  and  that  at  the  time  of  the 
Are  they  were  the  owners  of  the  Insured 
premises  and  the  beneficiaries  In  the 
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by  assignment  with  appellant's  consent,  and 
tliat  after  the  fire  they  observed  and  per- 
formed all  things  required  of  them  by  the 
policy,  and  that  appellant,  after  Investiga- 
tion, ottered  them  a  sum  of  money  less  than 
the  face  of  the  policy,  vyhlch  they  refused. 
Appellees  also  alleged  that,  while  any  Josa 
under  the  policy  was  payable  to  C.  H.  Ver- 
Bchoyle,  trnstee,  as  his  Interest  might  appear, 
who  was  made  a  party  defendant,  he  in  fact 
bad  no  interest  in  the  loss. 

Appellant  did  not  deny  the  Issuance  of  the 
policy,  but  pleaded  accord  and  satisfaction 
thereunder,'  alleging  In  that  cooiiectlon  that 
the  parties,  after  Investigating  the  loss,  and 
after  appellees  had  made  formal  proof  there- 
ot,  adjusted  same  and  agreed  upon  the  sum 
of  $385.71  as  appellees'  damages,  which 
amount  was  thereafter  tendered  appellees, 
which  they  refused,  and  which  tender  was 
repeated  on  ti'lai.  There  were  other  defens- 
es pleaded  by  appellant,  which  were,  upon 
presentation  of  demurrers,  held  insuffldent 
to  constitute  a  defense  to  the  suit  Excep- 
tions to  that  action  will  be  noted  when  con- 
sidering appellant's  assignments  bringing 
same  into  review. 

C.  H.  Verschoyle,  trustee,  appeared  and  an- 
swered that  he  was  interested  in  the  loss 
only  as  trustee,  but  in  that  respect  made  no 
claim  to  same,  nor  asked  any  affirmative  re- 
lief against  either  appellant  or  appellees. 

At  trial  the  following  undisputed  facts 
were  proven:  AppeUees  tendered  in  evidence 
the  policy  Issued  originally  to  Martha  Beau- 
pre,  but  which  by  supcessive  assignments, 
consented  to  by  appellant  and  following  the 
mutations  of  the  Insured  premises,  named 
appellees  as  beneficiaries,  with  the  losis. pay- 
able to  C.  H.  Verschoyle,  trustee,  as  his  In- 
terest might  appear.  Mrs.  Emma  C.  Baird 
testified  that  she  was  the  owner  of  the  prem- 
ises described  In  the  policy  of  insurance,  that 
they  were  completely  destroyed  by  fire  prior 
to  suit,  and  that  nothing  had  been  paid  on 
the  loss.  On  cross-examination  she  testified 
that  at  the  time  of  the  fire  there  was  anoth- 
er policy  of  Insurance  on  the  premises  in  the 
sum  of  $3,000  in  the  New  Jersey  Fire  Insur- 
ance Ciompany.  Ck>unsel  for  appellant  ten- 
dered her  a  proof  of  loss,  the  signature  to 
which  she  identified  as  hers,  and  which  was 
the  proof  of  loss  mentioned  in  that  portion 
of  appellant's  pleading  held  insufficient,  and 
which  will  herein  be  referred  to.  Appellant, 
declining  to  amend  its  pleading,  was  not  per- 
mitted to  offer  further  testimony,  whereupon 
the  court  Instructed  the  Jury  to,  and  they 
did,  return  verdict  for  appellees  for  the 
amount  of  the  policy,  and  in  favor  of  Ver- 
schoyle, trustee,  for  costs.  Judgment  was  in 
accordance  with'  the  verdict,  from  which  en- 
try this  appeal  is  prosecuted. 

[1,  2]  The  first  assignment  of  error  chal- 
lenges the-  court's  action  in  sustaining  what 
was  in  substance  a  general  demurrer  to  the 
second  paragraph  of  appellant's  answer. 
The  piwpositlon  advanced  is  that  Hia  facts 


therein  alleged,  If  true,  presented  tiie  defense 
of  accord  and  satisfaction,  and  hence  should 
have  been  submitted  to  the  jury  for  determi- 
nation. The  facts  so  alleged  were  In  sub- 
stance that  after  the  fire  appellant  aj^eed  to 
pay,  and  appellees  agreed  to  accept,  $385.71 
in  full  of  all  claims  under  the  poSicy;  the 
consideration  being  that  appellant  had  a 
good  def«isa  to  appellees'  daim  under  the 
policy.  Thereafter,  and  in  aooordance  with 
said  agreement,  appellant  tendered  appellees 
the  amount  agreed  upon,  which  was  refused. 
By  the  pleading  such  tender  was  repeated. 

The  facts  related  do  not  in  law  constitute  a 
defense  to  appellees'  right  to  recover  upon 
the  policy  of  insurance, '  since  tbey  at  most 
show  an  accord  without  satisfaction.  The 
general  rule  is  that  action  on  the  original 
claim  may  be  maintained,  where  it  appears 
there  was  an  accord,  but  no  satisfaction,  un- 
less the  agreement  to  execute  the  accord  was 
accepted  In  lieu  of  performance.  1  O.  J.  530, 
§  17;  1  R.  O.  li.  109,  i§  85,  38.  The  facts  re- 
cited In  that  portion  of  appellant's  answer, 
to  which  we  have  referred  show  an  unexecut- 
ed or  unsatisfied  accord,  which  is  not  enforce- 
able, and  fail  to  show  that  appellant's  prom- 
ise to  satisfy  or  execute  the  accord  was  ac- 
cepted in  lieu  of  performance  or  satisfaction, 
which  would  have  made  the  accord  enforcea- 
ble. The  rule  stated  is  long  settled  and  uni- 
formly applied  in  this  state.  McGehee  v. 
Shafer,  15  Tex.  198 ;  Overton  v.  CJonner,  50 
Tex.  118 ;  Gulf,  etc.,  Ry.  O.  v.  Gordon,  70  Tex. 
80,  7  S.  W.  695;  Gulf,  etc.,  Ry.Co.  v.  Harriett, 
80  Tex.  73,  15  S.  W.  556;  MiUer  v.  Consolidat- 
ed Blec.  St  Ry.  Co.,  104  Tex.  57, 183  S.  W.  S6fi. 
The  rule  Is,  in  our  opinion,  conclusive  of  all 
other  issues  arising  under  said  assignment, 
as  well  as  appellant's  second  assignment,  and 
for  that  reason  we  pretermit  further  discus- 
sion of  the  same. 

[S]  The  third  assignment  of  error  com- 
plains of  the  court'si  action  in  sustaining 
what  was  also  in  substance  a  general  de- 
murrer to  the  third  paragraph  of  appellant's 
answer.  The  contention  is  that  the  facts  re- 
cited in  said  paragraph  presented  a  good  de- 
fense to  the  suit  Those  facts,  which  are  ac- 
cepted as  true  on  demurrer,  were  in  sub- 
stance that  while  the  policy  was  issued  to 
appellees,  the  loss  was  payable  to  C.  H.  Ver- 
schoyle, trustee,  to  secure  the  National  Sure- 
ty Company  against  loss  on  an  indemnity 
bond  written  by  it  in  favor  of  Mrs.  Beaupre, 
to  whom  the  policy  was  originally  Issued. 
and  that  neither  Verschoyle  nor  the  National 
Surety  Company  claimed  or  asserted  any  lia- 
bility against  appellant  under  the  same 

Conceding  the  facts  related  to  be  true,  yet 
they  tend  rather  to  establish  than  disprove 
appellees'  right  to  maintain  the  suit.  The 
policy  attached  to  appellees'  petition,  the  is- 
suance and  delivery  of  which  was  not  denied 
by  appellant  in  its  answer,  Insured  the  buiM- 
Ing  for  the'  benefit  of  Mrs.  Beaupre,  with  the 
loss  payable  to  Verschoyle,  trustee,  as  lilf 
interest  might  appear.   Baaed  upon  transfers^ 
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of  the  pBopeity,  aroeUees  by  miccesslve  as- 
signments of  the  policy,  consented  ta  by  ap- 
pellant, through  Its  agent,^  C.  H.  Verschoyle, 
became  subrogated  to  the  rights  of  Mrs. 
Beaupre,  and  entitled  to  recover  thereon  for 
the  fall  amount,  unless  It  was  made  to  ap- 
pear that  Verschoyle  had  some  interest  tn 
same.  Andrews  t.  Union  Central  Life  las. 
Co.,  82  Tex.  584,  BO  8.  W.  5T2.  He  was  made 
a  party  to  the  suit  and  claimed  no  Interest 
whatever  In  the  proceeds. 

The  contention  that  appellees  could  not 
recover,  because  Verschoyle,  or  the  National 
Surety  Company,  had  no  interest  In  the  poli 
ley,  Is-withont  support  in  the  contract  (the 
policy)  or  In  law.  Appellant  insured  the 
property,  and  agreed,  to  pay  any  damage 
thereto  by  fire  to  appellees,  after  having  first 
satisfied  any  claim  of  Verschoyle,  truatee. 
Verschoyle  might  or  might  not  have  had  an 
interest  therein.  Hence  it  was  necessary  for 
him,  when  made  a  party,  to  assert  his  inter- 
est. He  in  effect  disclaimed  any  Interest  at 
all.  Both  appellant  and  appellees  also  de- 
nied that  he  had  any  interest  in  same.  There- 
upon the  full  amount  was  due  appeUeea,  in 
the  absence  of  other  available  defenses. 
Such  was  the  holding  In  Andrews  v.  Inaur^ 
ance  Co.,  supra. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  Is  affirmed. 


HABRIS  COUNTY  v.  SMITH.     (No.  7172.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  23.  1916.    Rehearing  Denied 

Jnne  8,  1916.) 

1.    SHSSIFFS     and     CONSTABl,BS     $=S>2St— COM- 

PEH8AT10N— "Next  Pbkcewno  City  Elec- 
tion"—St  atutobt  Pbovisionb. 
In  Acts  26th  Lee.  Sp.  Sess.  c.  16  (10  Gam- 
mel's  Laws,  pp.  1482-1484),  amending  10  Gam- 
mel's  Laws,  pp.  1445-1453,  f  10,  limitinK  fees 
to  be  retained  as  compensation  by  constables  to 
$1,200  per  annum  in  oities  of  more  than  15,000 
inhabitants,  "to  be  determined  by  the  next  pre- 
ceding city  election  on  the  basis  of  five  inhabi- 
tants for  each  vote  cast,"  the  words  "next  pre- 
ceding city  election"  do  not  mean  the  election 
next  precetUng  the  passage  of  the  law,  but  the 
election  next  preceding  the  date  upon  which 
the  constable  assumed  the  duties  of  his  office; 
the  purpose  of  the  Legislature  being  to  provide 
a  flexible  test  from  election  to  election  fol- 
lowing the  changes  in  population  of  cities. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  «g  46,  49,  51,  54-66,  68 : 
Dec.  Dig.  <8=928. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Next  Preceding.] 

2.  Shkbiffs  AMD  Constables  e=>28— Com- 
pensation—"Next  Pbecedinq  Citt  Elec- 
tion"—Statutory  Pbovisions. 

Such  words  refer  to  regular  or  general  dec- 

tious  for  the  election  of  city  officers,  held  at 

fixed  intervals,  and  not  to  special  elections. 
[Ed.  Note.— For  other  oases,  see  Sheriffs  and 

Constables,  Cent.  Dig.  §§  45,  49,  51.  54-«6,  68; 

Dec.  Dig.  e:»28.] 

8.  Shkbiffs  and  ConaTABLBs  «=»28  —  Com- 
pensation—Statutobt^  Pbovisions 


eertaining  fees,  la  not  limited  by  the  (Tenstitu- 
tMxa. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {§  45,  49,  51,  54-56,  58 ; 
Dec.  Dig.  ®=28.] 

4.  Statutes   <S=>188  —  Constkuction  —  Lan- 
guage Used. 

The  intention  of  the  Legislature  ad  to  a  law 
IS  to  be  determined  primarily  from  the  plain 
and  ordmary  import  of  the  language  used. 
-,  P^'^- Jf ote.— For   other   cases,    see    Statutes, 

1^]'  ^         '         '  ^®'  ^^-  ^'^-  '®=' 

AM)eal  from  Disrtriet  Court,  Harris  Coun- 
ty ;  Chas.  E.  Ashe,  Judge. 
Action  by  the  County  of  Harris  against  F. 

5.  Smith.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Afllrmed. 

Sewall  Myer  and  John  H.  Freeman,  both  of 
Houston,  for  appellant.  John  H.  Crooker,  BJ. 
T.  Branch,  and  Gill,  Jones  &  Tyler.  aU  of 
Houston,  for  appellea 

.  McMEANS,  J.  The  county  of  Harris 
brought  this  suit  against  F.  S,  Smith  and  the 
sureties  on  his  offlclaJ  bond  to  recover  alleged 
excess  fees  coUected  and  i^etalned  by  Smith 
from  November  8, 1908,  to  November  30,  1010, 
during  which  period  he  was  constable  of  pre- 
cinct No.  1  of  Harris  county.  ' 

The  petiUon  alleged  that  during  the  period 
mentioned  there  were  two  Justices  of  tbe 
peace  in  precinct  No.  1,  Harris  county,  and 
that  from  1907  through  1911.  which  included 
the  time  when  said  Smjth  was  constable,  the 
city  of  Houston,  in  Harris  county,  had  a 
population  in  exeess  of  15,000;  that  at  the 
election  in  1896,  which  was  the  next  preced- 
ing cUiy  electlMi  before  the  passage  of  chap- 
ter 15,  General  Laws,  Special  Session  of  the 
Twenty-t'Jlfth  Legislature:  1887,  there  were 
cast  more  than  3,000  votes,  but  that  at  no 
time  since  the  passage  of  the  act  had  there 
been  caat  in  any  city  election  held  in  said 
city  as  many  as  3,000  votes;  that  neverthe- 
less during  all  said  time  the  city  of  Houston 
actually  contained  more  than  15,000  inhabit- 
ants, which  fact  was  shown  by  the  United 
States  census  of  1890,  1900,  and  1910;  that 
during  his  tenure  of  office  the  said  Smith  had 
collected  $7,013.48  as  fees,  and  had  failed  and 
refused  to  account  to  the  county  for  the  same 
or  any  portion  thereof. 

A  general  demurrer  urged  by  the  defendant 
to  the  plaintiffs  petition  was  sustained,  and, 
the  plaintiff  declining  to  amend,  its  suit  was 
dismissed  by  the  court,  and  from  the  Judg- 
ment of  the  court  sustaining  the  demurrer 
and  dismissing  its  suit,  the  plaintiff  has  ap- 
pealed. 

Appellant's  only  assignm«it  of  error  is  bas- 
ed upon  the  action  of  the  court  in  sustaining 
the  general  demurrer  to  its  petition.  Tbe 
real  questlop  presented  is  whether  the  facts 
alleged  brought  the  constable's  office  within 
the  operation  of  the  fee  law.  The  law  in 
question  was  passed  at  the  Special  Session  of   ^^-^ 


The  power  of  the  Legislature  to  fix  fees  or   Question  was  passed  at  the  Special  Session  of   ^^-^  t 

compensation  6t  constables,  or  methods  of  aa-   the  Twenty-Fifth  Legislature  In  1897,  being,  (-,QQ(jlp 

fl!=»y«r  other  ea»es  iee  rama  topic  and  KEY-NUMBBR  in  &11  Key-Kumbered  Digests  and  Indexes  ^ 
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diapter  15  of  the  Acts  of  tbat  LeglsUtura, 
and  may  be  found  in  volume  10  of  Oam- 
mel's  Laws  of  Texas,  pp.  1482  to  1484,  and 
in  tbe  Session  Acts  on  pages  42  to  44,  wblch 
act  Is  amendatory  of  section  10  of  an  act 
passed  by  tbe  same  Legislature  found  In 
volume  10,  Gammel's  Laws  of  Texas,  pp.  144B 
to  1453. 

Section  10  of  the  act  as  amended  provides 
the  maximum  amount  of  fees  tbat  certain 
county  officers  may  retain  as  compensation 
for  their  services,  and  further  provides: 

"Justices  of  the  peace,  an  amount  not  exceed- 
ing $1,500  per  annum ;  constables,  an  amount 
not  exceeding  $1,200  per  annum:  »  •  •  pro- 
vided, that  this  act  shall  not  apply  to  justices 
of  the  peace  and  constables,  except  those  hold- 
ing offices  in  cities  of  more  than  15,000  inhabi- 
tants, to  be  determined  by  the  next  preceding 
city  election  on  the  basis  of  five  inhabitants 
for  each  vote  cast  at  such  election." 

It  is  alleged  in  the  petition  that  the  city  of 
Houston  during  the  period  in  which  appellee 
held  the  office  of  constable  actually  contained 
more  than  15,O0O  inhabitants,  and  that  this 
fact  was  shown  by  the  United  States  census 
for  1800, 1900,  and  1910.  The  effect  of  the  de- 
murrer was  to  admit  the  truth  of  these  alle- 
gations. Tbe  contest  therefore  arises  on 
whether  the  test  prescribed  by  the  Legisla- 
ture by  which  the  population  of  the  city  of 
Houston  is  to  be  determined  shall  stand  as 
the  only  means  of  ascertaining  the  number 
of  inhabitants  of  said  city  In  fixing  the  com- 
pensation or  fees  of  Justice  of  the  peace  and 
constable,  or  whether  resort  may  be  Iiad  to 
other  means  to  establish  the  number  of  Its 
inhabitants  for  such  purpose. 

[1]  Tbe  first  proposition  advanced  by  ap- 
pellant is  that,  where  the  petition  disclosed 
on  its  face  that  at  tbe  city  election  in  1896 
more  than  3,000  votes  were  cast,  and  that 
such  election  was  the  election  next  preceding 
tbe  passage  of  the  law  in  question,  a  consta- 
ble holding  office  in  a  precinct  containing 
such  city  thereby  became  subject  to  the  terms 
of  such  law,  and  his  fees  of  office  are  govern- 
ed thereby. 

We  cannot  agree  to  this  contention.  Clear- 
ly, we  think,  the  words  "next  preceding  city 
election"  do  not  mean  the  election  next  pre- 
ceding the  passage  of  the  law,  but  the  elec- 
tion next  preceding  the  date  upon  which  the 
constable  assumed  tbe  duties  and  functions 
of  his  office;  in  other  words,  tbe  election 
next  preceding  tbe  occasion  which  gives  rise 
to  its  application.  State  v.  District  Court,  84 
Minn.  377,  87  N.  W.  942.  We  think  the  pur- 
pose of  the  legislature  was  to  adopt  a  flexi- 
ble test  which  would,  from  election  to  elec- 
tion, disclose  approximately  the  population 
of  the  city  as  it  might  be  affected  by  the 
growth  and  vicissitudes  of  cities  in  this  state, 
and  that  this  purpose  Is  sufficiently  reflected 
from  the  language  employed. 

[2]  The  second  contention  is  that  the  pro- 
viso in  the  act  in  question  is  indefinite  and 
uncertain,  and  therefore  void  and  inopera- 
tive, in  that  It  does  not  provide  what  char- 


acter of  dty  election  is  meant,  that  is,  wheth- 
er an  election  to  vote  an  bonds,  or  to  vote 
on  referendum  and  recall,  or  charter  amend- 
ments, or  for  Section  of  mayor  and  commis- 
sioneis,  or  for  special  election,  regular  elec- 
tion, or  g^ieral  election,  and,  further,  be- 
cause it  does  not  state  .what  event  or  thing 
the  election  referred  to  shall  precede. 

We  think  the  language  of  the  proviso  ad- 
mits only  of  the  construction  that  the  elec- 
tion referred  to  was  the  regular  or  general 
elections  in  the  city  for  the  election  of  city 
officers  which  are  required  to  be  held  at  fixed 
intervals,  and  not-  such  other  elections  which, 
although  the  city  might  have  the  authority 
to  order  and  bold  then,  might  never  be  held, 
because  the  contingency  upon  wlilch  the  hold- 
ing of  them  depends  might  never  arise.  We 
tbii^  as  before  stated,  that  tbe  event  or 
thing'  the  electloa  xeferred  to  shall  next  pre- 
cede Is  the  assumption  of  the  officer  of  the 
duties  of  bis  office  after  he  shall  have  been 
clothed  with  the  authority  to  perform  them. 

The  next  contention  Is  that  the  proviso  In 
question  is  inoperative  and  void  because  tbe 
rule  prescribed  therein  for  determining  popu- 
lation is  unreasonable,  arbitrary,  fictitious, 
and  faulty,  and  defeats  the  purpose  of  the 
act  and  the  Intent  of  the  Legislature  in  pass- 
ing the  act 

The  language  of  appellee's  counsel  In  com- 
bating this  contention  is  so  apt,  and  so  well 
meets  tbe  views  of  this  court,  that  we  adopt 
the  same  as  our  reasons  for  ruling  adversely 
upon  this  contentton  of  appellant: 

"In  the  first  place,  the  body  of  the  fee  bill 
did  not  apply  and  was  not  intended  to  apply  to 
justices  of  the  peace  and  constables.  Those 
justices  of  the  peace  and  constables  who  came 
within  the  provisions  of  the  body  of  the  bill 
under  the  language  used  by  tbe  Legislature 
were  only  those  who  held  an  office  in  a  citjr  of 
more  than  15,000  inhabitants,  as  determined 
by  the  next  preceding  city  election  on  a  basis 
of  five  inhabitants  for  each  vote.  Now,  there 
can  be  no  question  that  tbe  Legislature  had  the 
power  to  either  include  or  exclude  justices  of 
the  peace  or  constables,  taking  into  considera- 
tion the  varying  and  changing  populations  of 
cities  in  this  new  and  growing  country.  They 
bad  the  right  to  adopt  such  a  test  of  population 
as  would  change  with  the- changing  population 
of  cities,  and  to  refuse  to  adopt  a  test  which 
was  applied  only  every  ten  years,  as  is  the  fed- 
eral census,  and  which,  as  a  matter  of  common 
knowledge,  was  not  only  the  source  of  much 
difference  of  opinion  and  discontent,  bat  the 
result  was  not  usually  officially  announced  un- 
til a  long  time  after  the  count  was  made.  The 
Legislature  knew  what  was  then  and  is  now  a 
matter  of  common  knowledge,  that  on  account  of 
the  dominance  of  the  Democratic  party  In  Texas 
the  real  voting  strength  appeared  in  the  prima- 
ries, and  not  in  the  general  election  for  state  of- 
ficers, but  they  also  anew  what  was  a  matter  of 
common  knowledge  at  that  time,  that  in  city  af- 
fairs it  was  not  usual  for  the  vote  to  be  diri'le-l 
along  party  lines.  *  *  *  It  followed  that  ia 
city  elections  the  vote  was  more  nearly  a  full 
vote  than  in  state  elections,  and  so  aa  to  state 
and  county  officers  they  prescribed  a  differeist 
test,  to  wit:  In  this  case  tbe  national  census 
and  a  vote  at  a  fixed  time,  and  after  that  fixed 
time  as  to  counties  containing  cities  having  a 
population  of  25,000  or  more,  the  general  blank- 
et provision  tbat  the  federal  census  should 
centred   was   applicable,   but   it   affected  only^ 
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county  and  itate  offleeTs.  Inannuch  as  it  applied 
to  a  situation  not  in  wnich  the  officer  held  hla 
office  in  the  confines  of  the  city,  but  in  which 
a  county  or  state  officer  neTd  office  in  a  count; 
having  a  city  of  26,000  population  or  more. 
So  it  appears  clearly  that  the  Legislature  pur- 
posely and  deliberately  chose  ito  words  and 
made  its  meaning  very  plain.  It  intentionally 
chose  that  as  to  the  population  of  cities  in 
which  constables  and  justices  of  the  peace  re- 
sided and  held  office  that  there  should  oe  a  test 
which  should  vary  from  time  to  time,  but  that 
in  those  cases  in  which  the  population  of  entire 
counties  was  involved  the  federal  census,  which 
IB  taken  everyten  years,  should  be  the  basis  of 
calculation.  That  such  was  the  legislntive  in- 
tent is  further  emphasized  by  the  manner  in 
which  section  10  is  separated  Into  articles  in  the 
Revised  Statutes  of  1911  (article  3881  et  se<i.). 
The  Legislature  could  not  have  made  its  mean- 
ing more  clear,  or  its  purpose  more  plain,  if  it 
had  foreseen  this  lawsuit  and  this  contention, 
and  the  brief  of 'appellant  concedes  to  the  Leg- 
islature the  power  to  choose  this  or  any  other 
test.  Appellant  seeks  to  present  the  question 
that  the  Legislature  acted  Improvidently  and 
withont  due  consideration,  and  that  the  provi- 
sion in  this  case  defeats  the  general  purpose  of 
the  law.  It  may  in  this  case  defeat  the  general 
purpose  of  the  law  as  applied  to  the  last  city 
election.  So  also  if  they  had  adopted  the  state 
election,  or  an  election  conducted  by  the  Demo- 
cratic party,  for  the  reason  that  it  might  so 
happen  that  the  contest  was  of  sucji  small  im- 
portance or  involved  so  little  feeling  that  a  full 
vote  would  not  be  brought  out.  It  will  be  borne 
in  mind  that  the  only  census  of  population 
official  in  its  nature  that  is  taken  is  the  federal 
census.  States  and  cities  take  no  such  census. 
They  do  keep  an  official  list  of  votes  at  elections 
prescribed  by  law.  They  do  take  a  scholastic 
census  of  the  school  population  of  cities  and 
counties,  but  the  actual  enumeration  of  inhabi- 
tants, as  stated  above,  is  taken  only  by  the 
federal  authorities,  and  that  once  every  ten 
years,  and  the  only  other  basis  that  we  know  of 
would  be  the  private  census  taken  by  those  who 
make  city  directortes,  and  even  in  that  case 
it  is  not  an  actual  connt  of  population,  but 
fumislied  a  mere  basis  for  calculati(Hi,  as  the 
vote  was  intended  to  do  in  the  law  under  con- 
sideration." 

[3]  The  authorities  cited  by  the  appellant 
In  this  connection  do  not  sustain  its  conten- 
tion. In  Brooke  v.  Dulaney,  100  Tex.  86,  93 
S.  W.  997,  the  law  there  under  construction 
presented  the  question  as  to  whether  the 
statute  did  not  impair  the  mandate  of  the 
Constitution.  The  Legislature  undertook  to 
say  that  In  counties  having  more  than  a  cer- 
tain population  the  district  clerk  should  per- 
form the  duties  of  the  county  clerk,  and  there 
should  be  no  county  clerk.  The  Legislature 
adopted  as  the  test  of  population  5  inhabitants 
for  every  vote  cast  for  Governor  at  the  last 
preceding  general  election.  It  turned  out  un- 
der this  test  that  Panola  county  appeared  to 
have  less  than  8,000  population,  when,  as  a 
matter  of  fact,  and  by  the  federal  census,  it 
had  a  much  larger  population.  The  Supreme 
Court,  after  holding  that  the  Constltutiou,  as 
to  the  population  of  eountles,  prescribed  a  fed- 
eral census  as  a  test,  further  held  merely  that 
the  constitutional  right  depended  on  the  ac- 
tual population  of  the  cotmty ;  that  the  case 
showed  that  the  actual  population  was  much 
larger  than  the  population  as  disclosed  by 
the  test  prescribed  by  the  Legislature;  and 
that  the  Iiegislatare  bad  no  power  to  deprive 


the  county  of  a  constitutional  right  bp  adopt- 
ing a  test  which  failed  to  disclose  at  least  ap- 
proximately  the  true  population  of  the  coun- 
ty. In  the  present  case  the  rights  and  limi- 
tations created  by  the  law  and  the  test  of 
peculation  are  strictly  within  the  power  of 
the  Legislature,  because  the  power  of  the 
Leglfdature  to  fix  fees  or  compensation  of 
ccmstables  is  not  limited  by  the  Constitution ; 
hence  the  inquiry  is  as  to  what  the  Legisla- 
ture Intended  to  say  or  do.  The  proviso  ap- 
pears In  both  the  original  act  and  in  the 
amendment  in  the  same  language  as  quoted 
above,  and  we  think  that  it  is  thus  made 
clear  that  the  language  was  intentionally 
employed  by  the  Legislature.  To  put  upon 
the  language  used  a  construction  dUCerent 
from  that  warranted  by  its  plain  terms  would 
be  to  construct  and  not  to  construe  the  law; 
and  this  the  courts  are  not  at  liberty  to  do. 
Blythe  v.  Ayers,  96  Cal.  632,  31  Pac.  924,  19 
L.  B.  A.  40. 

The  fourth  contention  is  that  the  intent 
and  purpose  of  the  lawmakers  in  passing  the 
act  in  question  being  to  limit  fees  of  office, 
and  fees  of  constaUee  holding  office  in  coun- 
ties containing  cities  having  In  fact  more 
than  15,000  inhabitants,  the  courts  will  con- 
strue the  act  so  as  to  effectuate  such  purpose 
and  intent 

[4]  It  is  true  that  one  of  the  fundamental 
canons  of  statutory  construction  is  that: 

"The  courts  will  enforce  the  intent  of  the 
statute  rather  than  to  follow  the  strict  letter 
of  the  act."  Forshey  v.  Railway,  16  Tex.  528 ; 
Weber  v.  Rogaa,  M  Tex.  68,  64  S.  W.  1016, 
55  S.  W.  559,  57  &  W.  940. 

The  effect  of  the  general  demurrer  was  to 
admit  as  true  the  allegation  that  at  the  time 
in  question  the  city  of  Houston  had  more 
than  15,000  Inhabitants.  It  was  clearly  the 
purpose  of  the  Legislature  to  limit  the  fees 
of  constables  In  cities  of  16,000  Inhabitants 
only  when  such  population  should  be  ascer- 
tained in  a  certain  manner.  But  by  whom,  or 
by  what  manner  was  the  question  of  popula- 
tion to  be  determined?  The  Le^slatnre 
might  have  provided  that  the  last  preceding 
federal  census  should  control,  or  that  the 
question  miglit  be  determined  in  some  way 
other  than  by  a  vote  at  a  city  election.  There 
existed  no  constitutional  restrictions  upon  its 
power  in  this  regard,  and,  if  in  its  wisdom  it 
believed,  and  so  enacted,  that  the  test  pre- 
scribed should  be  upon  the  basis  of  6  inhab- 
itants for  each  vote  cast,  why  should  the 
courts  say  that  this  plainly  declared  intention 
should  be  made  to  yield  to  the  equally  clear 
intention  to  apply  the  law  in  counties  having 
a  city  of  a  certain  population?  We  think  the 
Intent  of  the  Legislature  that  the  law  should 
apply  in  cities  having  more  than  a  designated 
population  is  not  more  clearly  expressed  than 
is  the  intent  that  such  population  should  be 
determined  In  a  particular  manner.  The  in- 
tention of  the  Legislature  Is  to  be  determined  /^^  1 
primarily  from  the  plain  and  ordinary  IniyV^jOOQlC 
port  of  the  language  used;   and,  if  the  Ian-                   O 


70ft 


187  SODXnWSijTiSElN  BSPOBTBB 


(Tex. 


goage  a  plain  and  ntombigaons,  there'  Is 
no  room  for  construction.  Fire  Aaaodatlon 
V.  Love,  101  Tex.  380,  108  S.  W.  158,  810. 
Certainly  tbe  iangnage  at  the  proviso  pro- 
viding the  method  by  which  the  population  is 
to  be  determined  is  free  from  ambiguity. 
The  adoption  of  the-  method  of  ascertainment 
was  a  matter  of  policy  clearly  within  the  con- 
stitutional power  of  the  Legislature,  with 
which  the  courts  are  not  concerned.  ClarlE 
V.  Flnley,  93  Tex.  179,  64  S.  W.  343. 

The  fifth  contention  is  that  the  courts,  in 
construing  statutes,  should  try  out  the  right 
Intendment  of  the  law,  and,  in  order  to  do 
this,  they  should  ascertain  the  mischief  the 
law  was  intended  to  remedy,  and,  after  ascer- 
taining this,  to  observe  and  follow  the  Intent 
of  the  law,  although  it  may  conflict  with  the 
language  actually  used.  This  is  a  practical 
repetition  of  the  fourth  proposition,  and  what 
we  have  said  in  disposing  of  It  suflSciently 
disposes  of  the  fifth  proposition. 

The  dxth  and  seventh  propositions,  even  if 
abstractly  correct,  furnish  no  reason  for  giv- 
ing the  proviso  a  construction  contrary  tu 
that  we  have  above  given  It 

The  eighth  proposition  la '  without  merit, 
we  think,  and  is  overruled  without  further 
comment. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  trial  court  Is  afllrmed. 

Affirmed. 


OHANNELIi  C3HEMICAL  00.  v.  HAM** 
(No.  7555.) 

(Cotirt  of  Civil  Appeals  of  Texas.    Dallas. 

June  10,  1916.     Reheaiing  Denied 

July  1, 1916.) 

1.  PbincipaI/  and  Agent  $s»89(5) — Commm- 
8I0N8— Actions— Pleadino. 

A  petition  setting  out  the  contract  between 
plaintiff  and  defendant  for  commission  agency, 
the  amomit  of  goods  sold,  the  amount  of  com- 
missions due,  defendant's  promise  to  pay,  and 
that  the  sum  is  past  dne  and  unpaid,  and  had 
been  demanded  and  refused,  to  which  an  exhibit 
of  salesj  amounts,  purchases,  etc.,  is  attached, 
is  sufficient  as  against  demurrer. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  C!ent  Dig.  $§  233,  234;  Dec  Dig.  «» 
80(5).] 

2.  Corporations    <&=3308(11)— Commissions- 
Questions  roR  Jury. 

Where  the  commission  agent  testified  that 
the  president  of  the  corporation  principal  oral- 
ly authorized  departure  from  terms  of  written 
contract,  that  question  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
(3ent.  Dig.  H  1847.  1348,  1349 ;  Dec.  Dig.  «=> 
808(11).] 

8.    CORPOBATIONH      <S=»4S2(12)  —    POWBBS      0* 

Agent— EviDKNCK. 
A  corporation  president,  who  signed  a  writ- 
ten contract  of  employment  of  plaintiff,  is  suf- 
ficiently shown  to  be  the  agent  of  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corporatioas, 
Cent.  Dig.  i|  1717, 1737,  1743. 1762;  Sec.  Dig. 
«=»432(12).l 


4.  Damaoks  «cs228  —  Exowaivx  Tmoioi  — 

Remittitub. 
Error  in  awarding  an  agent  a^j  excessive 
judgment  for  commissions  is  cvieA  by  veQoiring 
him  to  file  a  remittitur  of  the  excesa. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S§  576-579;  Dec.  Dig.  €=5>228.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty ;  W.  F.  Whltetanrst,  Judge. 

Action  by  J.  W.  Hall  against  the  Channel 
Cihemical  Connpany.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Saner,  Saner  &  Turner,  of  Dallas,  for  ap- 
pellant Cocke  &  Ck>cke,  of  Dallas,  for  ap- 
pellee. 

RAINET,  C.  3.    Appellee  brought  this  suit 
against  the  appellant  to  recover  the  sum  of 
$2,650.76,  commission  earned  dn  the  sale  of 
merchandise  manufactured  by  the  appellant 
as  per  contract    Appellant  Interposed  a  gen- 
eral demurrer,  certain  special  exceptions  to 
the  suflieiency  of  the  first  amended  original 
petition,  a  general  denial,  and  further  an- 
swered, admitting  the  execution  of  tbe  con- 
tract, hut  denied  that  the  appellee  performed 
and  carried  out  the  contract  according  to  its 
terms,  and  alleged,  in  making  his  pretended 
sales,  or  in  taking  his  pretended  orders,  that 
appellee  agreed  and  stipulated  with  the  pur- 
chasers thereof  that  the  goods  should  be 
shipped  and  held  for  a  certain  time,  during 
which  the  appellee  agreed  to  demonstrate 
and  sell  said  merchandise  and  guaranteed 
the  sale  of  same;   that,  claiming  tbe  benefit 
of  such  stipulation,  many  of  the  purchasers 
of  said  merchandise  returned  same  for  cred- 
it to  the  total  value  of  $4,723,  upon  which 
amount  th6  appellee  was  not  entitled  to  any 
commission.    Appellant  further  alleged  that 
upon  the  request  of  the  appellee  it  agreed 
to  permit  him  to  employ  demonstrators,  and 
that  because  of  his  financial  Inability  to  pay 
them  it  agreed  to  advance  the  money  neces- 
sary therefor,  which  It  did  in  the  total  sum 
of  $3,293.84,  and  that  after  the  allowance  of 
all  commissions  to  which  appellee  was  en- 
titled, and  the  deduction  of  commissions  on 
goods  returned,  and  of  moneys  paid  to  him 
and  advanced  for  demonstrators,  the  appel- 
lee, plaintiff  In  tbe  original  suit  was  in- 
debted to  appellant  In  the  sum  of  $132.(& 
Appellee  thereupon  filed  his  first  supplemen- 
tal petition,  same  being  a  general  demurrer, 
a  general  denial,  and  a  special  denial  to  ap- 
pellant's original  answer.    The  general  de- 
murrer and  special  exceptions  of  appellant 
having  been  overruled,  to  which  action. of 
the  court  the  appellant  in  open  court  daly 
excepted,  the  case  was  submitted  to  the  jury 
on  special  issues,  which  returned  ite  verdict 
thereon.     t[i)on  appellee's  motion,  judgment 
was  rendered  for  appellee  for  $2,550.46. 


Conclusions  of  Fact 
The  agreement  entered  Into  1>etween  appel- 
lant and  appellee  wps  as  follows: 
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"Chicago,  HI.,  Dec.  12.  1911. 
"TiuB  agreement]  entered  Into  by  and  between 
Channell  Ohemlcal  Company  and  J.  W.  Hall: 
Whereas,  J.  W.  BtaD  has  agreed  tp  cover  and  ad- 
Tertise  the  products  of  the  above  company  in 
the  states  of  MississiDpi.  Alabama,  Georgia. 
Florida,  the  eastern  half  of  Louisiana,  and 
the  western  half  of  Tennessee,  and  the  eastern 
half  of  Arkansas:  In  consideration  of  J.  W. 
Hall  devoting  his  time  to  same,  the  Channell 
Chemical  Company  agrees  to  sell  him  0-Cedar 
Polish  Ring  llops  at  6B  cents  each  f.  o.  b.  in  the 
above  territory,  and  0-Cedar  Polish  In  25c, 
50c,  $1.00,  $1.50  and  $2.50  sizes  at  55%  off  the 
above  list  net,  and  also  pay  to  him  a  commis- 
sion of  S5%  on  all  orders  he  sells  to  the  retail 
trade,  the  discount  to  the  retail  trade  to  be 
33167c  f.  o.  b.  delivery,  2%  10  days  net  ."0, 
the  Channell  Chemical  Company  to  carry  the 
accounts,  l^s  contract  covers  all  towns  in  the 
above-stated  territory  for  a  period  of  six  months, 
where  the  popnlation  is  26,000  or  more,  and 
four  months  where  the  population  is  less  than 
25,000,  after  he  has  started  to  advertise  said 
towns.  No  orders  to  be  accepted  from  retail 
dealers  for  less  than  $25.  The  Channell  Chem- 
ical Company  agrees  to  pay  a  commisaion  to 
J.  W.  Hall  after  the  above-stated  period  of  20% 
on  an  orders  taken  direct  for  new  customers, 
15%  on  an  reorders  taken  direct,  and  10% 
on  all  naail  orders  coming  from  above-stated  ter- 
ritory. The  above  commission  to  be  based  on 
33V4%  off  the  retail  price.  The  Channell  Chem- 
ical Company  agrees  to  nay  on  all  jobbing  or- 
ders, at  a  discount  of  S&^%  and  20,  2%  ten 
net  30,  f.  o.  b.  deliveiv,  10%  for  all  orders  taken 
direct,  and  5%  on  aU  mail  orders  coming  from 
the  above  territory.  Tliis  contract  to  continue 
in  force  as  long  as  J.  W.  Hall  devotes  his  entire 
time  to  the  sales  of  the  above  products.  Sign- 
ed in  duplickte,  the  day  and  date  above  written. 
[Signed]    Channell  Chemical  Company, 

"C.  A.  Channell,  Pres. 

"J.  W.  nail." 

After  this  agreement  was  signed,  the  ap- 
pellant, by  Its  president,  C.  A.  Channell, 
authorized  the  appellee  to  make  sales  of  the 
goods  or  products  and  to  guarantee  In  the 
name  of  appellant  the  sale  thereof  to  the 
purchasers.  In  pursuance  of  said  contract 
and  said  authorization  by  the  president,  ap- 
pellee sold  goods  and  products  for  appellant 
and  earned  commissions  which  amounted  to 
the  sum  of  the  Judgment  entered.  Part  of 
the  goods  sold  by  appellee  were  guaranteed 
as  per  the  Instructions  of  the  president, 
which  were  returned  to  appellant. 

Conclusions  of  Law. 

Tbe  court  did  not  err  in  overruling  appel- 
lant's general  and  special  demurrers. 

[1  ]  1.  The  appellee  In  his  petition  sets  out 
tbe  contract  between  him  and  the  appellant, 
also  the  Instrnctlon  given  by  the  president, 
that  be  made  sales  In  accordance  therewith, 
the  amount  of  goods  sold,  and  the  amount  of 
commissions  due  bim,  the  promise  of  aiipel- 
lant  to  pay  same,  that  the  account  was  past 
due  and  unpaid,  that  it  had  been  demanded, 
but  an>ellaBt  bad  failed  and  refused,  and 
etni  refuses,  to  pay  same,  except  a  credit, 
and  prays  for  judgment,  etc.  An  exhibit  as 
to  date  of  sales,  amounts,  purchases,  etc..  Is 
made  a  part  of  the  petition.  The  petition, 
we   thin*,   fttlly  notifled   appellant   of   the 


nature  and  cause  of  action,  and  was  sufD- 
dent  as  against  tbe  demurrers. 

[2]  2.  Tbe  trial  court  did  not  err  in  sub- 
mitting to  tbe  Jury  the  issue: 

"Was  there  or  not  an  oral  agreement  made  be- 
tween the  plaintiff  and  defendant  at  Memphis, 
Tenn.,  subsequent  to  the  written  contract  which 
is  dated  December  12,  1911,  by  which  the  de- 
fendant agreed  to  pay  plaintiff  a  commission  on 
an  orders  for  goods  snipped  by  the  defendant, 
whether  such  goods  were  returned  by  the  cus- 
tomer or  not?''^ 

This  was  answered  in  the  affirmative. 
This  issue  was  raised  by  the  evidence. 
Channell  was  the  president  of  the  appellant 
company,  and  authorized  appellee  to  sell  the 
goods  upon  such  terms.  This  was  testified 
to  by  appellee.  Whether  or  not  the  fact 
existed  was  a  question  for  the  Jury. 

{3]  8.  It  Is  complained  that  there  was  no 
evidence  that  Channell  was  an  agent  and  au- 
thorized to  make  sucb  an  agreement  In  this 
contention  we  do  not  concur.  Channell,  as 
agent  of  the  company,  signed  tbe  original 
contract  Tbe  appellee  charged  in  his  peti- 
tion that  bucb  an  auUiorization  had  been 
given  to  sell  on  such  a  guarantee.  This  al- 
legation was  not  denied  by  appellant  Nor 
was  there  any  denial  by  appellant  that  Chan- 
nell was  the  president  of  it,  or  that  he  was 
not  authorized  to  give  Instructions  to  so  sell. 

4.  Tbe  other  assignments  attack  the  find- 
ings of  tbe  Jury,  In  that  they  are  not  sup- 
ported by  the  evidence.  We  think  this  com- 
plaint Is  without  merit,  as  the  evidence  clear- 
ly warrants  the  findings  of  the  Jury,  and 
there  is  no  error  In  their  finding. 

5.  The  Jury  were  authorized  to  find  that 
appellee  was  entitled  to  commissions  on  the 
sale  of  goods  sold  on  a  guaranty  and  which 
were  returned  to  appellant 

[4]  6.  Complaint  is  made  that  tbe  verdict 
Is  excessive.  If  tbe  evidence  shows  that  the 
Judgment  was  excessive  In  any  amount  the 
court  required  the  appellee  to  make  a  re- 
mittitur of  said  amount,  which  was  done, 
and  sucb  error.  If  any,  was  thereby  cured. 

7.  Finding  no  material  error  of  record, 
and  tbe  evidence  supporting  tbe  Judgment, 
It  is  affirmed. 


SMITH  v.  WISE  COIJNTT.    (No.  83T1J* 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

May  6, 1916.    On  Motion  for  Rehearing, 

June  17,  1916.) 

1.  CotJNTiES  ®=»74(3)—Officeb8— Estoppel. 

That  plaintiff  knew  when  he  became  a  candi- 
date for  the  office  of  county  treasurer  and  when 
he  qualified  that  the  commissioners'  court  did 
not  intend  to  allow  him  the  maximum  compensa- 
tion fixed  by  statute  does  not  estop  him  from 
claiming  such  compensation,  so  long  as  the 
commissioners'  conrt  failed  to  give  legal  effect 
to  its  intention  by  passing  an  order  nxlDg  his 
commissions,  as  directed  by  statnte,  and  tlius  re- 
ducing compensation, 

[Ed.    Note.— For   other    cases,    see   Counties, 
Cent.  Dig.  H  100-108;  Dec.  Dig.  «=»74(3).] 
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2.  Counties  *=»74(3)  —  CotmTT  Tkeasumb  — 
Sai^bt  of— Obders. 

By  an  order  of  February  28,  1907,  the  oom- 
missioners'  court  directed  that  the  county  treas- 
urer should  receive,  for  his  services  for  the  year 
ending  November  28,  1907,  such  commissions  on 
the  amount  of  funds  he  might  receive  and  dis- 
burse as  when  added  to  the  commissions  received 
on  the  school  funds  and  the  commissions  already 
received  would  aggregate  a  total  of  $1,600.  The 
same  order  likewise  declared  that  from  November 
28th,  until  the  commissioners'  court  might  change 
it,  the  treasurer  should  receive  1%  per  cent,  for 
receiving  and  the  same  for  disbursing  connty 
funds.  By  orders  of  1900  and  1911,  it  was  di- 
rected that  the  treasurer  should  receive  the 
same  compensation  as  he  had  the  previous  years, 
being  $1,600,  while  by  order  of  1913,  the  com- 
missioners' court  directed  that  the  county  treas- 
urer should  receive  a  salary  not  to  exceed  $1,400 
per  year.  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  3873,  declares  that  the  county  treasurer 
shall  receive  commissions  on  money  received  and 
paid  out  by  him,  said  commissions  to  be  fixed 
by  orders  of  the  commissioners'  court,  and  not 
to  exceed  2%  per  cent,  while  article  3875  fixes 
the  maximum  compensation  which  a  treasurer 
can  receive  at  $2,000  per  annum.  Held,  that  as 
the  commissioners'  court  has  no  power  to  fix  the 
compensation  of  the  county  treasurer  at  a  desig- 
nated salary,  and  as  the  orders  subsequent  to 
1907;  made  no  attempt  to  fix  the  rate  of  com- 
mission, the  treasurer  was  entitled  to  commis- 
sions at  the  rate  of  1%  per  cent,  on  moneys  re- 
ceived and  disbursed  until  they  equaled  the  sum 
of  $2,000  per  annum. 

[Ed.  Note.— For  other  cases,  see  Gonnties, 
Cent  Dig.  !S  106-108;   Dec.  Dig.  <8=»74(3).] 

3.  LtMiTATiON  ov  Actions  iS=>6C(3)  —  Run- 
ning OF  STATuni— Pebiod  of  Statute. 

While  Bev.  St  1911,  art  1366,  declares  that 
no  county  shall  be  sued  unless  the  claim  upon 
which  suit  is  founded  shall  have  first  been  pre- 
sented to  the  county  commissioners'  court  for  al- 
lowance and  such  court  shall  have  neglected  or 
refused  to  allow  it,  a  county  treasurer  can,  aft- 
er expiration  of  his  term  of  ofiice,  rteover  com- 
missions accruing  and  due  only  for  a  period  of 
two  years  before  institution  of  suit;  for  as, 
despite  the  statute,  salt  'may  be  maintained 
against  a  county  within  a  reasonable  time  after 
presentation  of  the  claim,  the  county  treasurer 
by  delay  in  presenting  his  claim  cannot  stop  the 
running  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i$  355,  356;  Dec.  Dig.  <8=» 
66(8).] 

On  Motion  for  Rehearing. 

4.  Counties  <g=>74(3)  —  Officers  —  Treasub- 
EB— Salary. 

An  order  fixing  the  salary  of  the  county 
treasurer  at  a  stated  sum  per  annum  cannot  be 
maintained  under  Rev.  Civ.  St.  art.  3873,  as  one 
fixing  a  rate  of  commissions  on  moneys  received 
and  disbursed ;  for,  until  the  expiration  of  the 
year,  the  rate  of  commissions  could  not  be  de- 
termined. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §§  106-108;   Dec.  Dig.  <8i=»74(3).] 

5.  Counties  ^=»74(3)  —  Treasubebs  —  Sai^ 
ary 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914. 
arts.  3873-3875,  declaring  that  the  county  treas- 
arer  shall  receive  commissions  on  moneys  receiv- 
ed and  disborsed.  to  be  fixed  by  the  commission- 
ers' court,  not  exceeding  2%  per  cent,  and  that 
he  shall  not  receive  fees  in  excess  of  $2,0<X>,  the 
commissioners'  court  cannot  fix  a  county  treas- 
urer's total  compensation  as  such  at  a  sum  loss 


than  the  $2,000  specified  by  statnte,  though  it 
may  fix  any  commission  it  desires. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §§  106-108;  Dec.  Dig.  <S=»74(3).] 

Appeal  from  District  Court,  Wise  Coun- 
ty; F.  O.  McElnsey,  Judge. 

Action  by  R.  D.  Smith  against  Wise  C!oun- 
ty.  From  a  Judgment  aenylng  part  of  the  re- 
lief sougbt,  plaintiff  appeals.  Reformed  and 
affirmed. 

McMnrray  &  Gettys,  of  Decatur,  for  appel- 
lant R.  E.  Carswell  and  M.  W.  Btirch,  both 
of  Decatur,  for  appellee. 

BUCK,  J.  On  December  2,  1914,  R.  D. 
Smith  sued  Wise  county  for  $1,950,  alleged  to 
be  tbe  balance  due  him  as  compensation  as 
county  treasurer  for  the  four  years  begin- 
ning November  10,  1910,  and  ending  Novem- 
ber 16,  1914.  He  alleged  that  tbe  commis- 
sioners' court  of  Wise  county  bad  not  fixed 
bis  compensation  at  any  rate  less  than  2% 
per  cent  on  receipts  and  disbursements,  fix- 
ed by  statute  as  tbe  maximum  compensation, 
and  that  under  the  statute,,  in  tbe  absence  of 
any  legal  action  of  the  said  commissioners' 
court  fixing  tbe  compensation  at  a  lower 
rate,  be  was  entitled  to  tbe  maximum  com- 
pensation provided  by  statute,  to  wit,  $2,000 
per  annum;  tbe  receipts  and  disbursements 
for  each  of  said  four  years  being  more  thao 
sufficient  to  entitle  blm  to  that  amount.  De- 
fendant, in  its  answer,  admitted  the  election 
of  plaintiff  and  bis  four-year  tenure  of  office 
as  county  treasurer,  and  admitted  that  for 
each  of  said  four  years  bis  compensation, 
based  on  2%  per  cent  commission,  would 
have  exceeded  $2,000,  but  alleged  that  by 
certain  orders  of  tbe  commissioners'  contt, 
hereinafter  to  be  set  out,  the  compensaUon 
of  plaintiff  had  been  legally  fixed  at  a  less 
sum  than  $2,000  per  annum,  to  wit,  at  $1,600 
for  each  of  the  first  three  years,  and  at 
$1,400  for  the  last  year.  Tbe  defendant  fur- 
ther pleaded  an  estoppel,  In  that  plaintiff 
bad  accepted  and  entered  into  tbe  office  of 
county  treasurer,  knowing  that  his  compensa- 
tion bad  been  fixed  at  tbe  sum  mentioned. 
Tbe  orders  of  tbe  commissioners'  court  re- 
lied on  were  set  out  in  defendant's  answer 
and  were  Introduced  in  evidence,  and  are  as 
follows: 

(1)  "2—16—07.  It  is  ordered  by  the  court  that 
the  following  ofiicers  be  allowed  the  amounts  op- 
posite thoir  names  as  ex  officio  salaries  for  one 
year:      Sheriff,     $300;      district     clerk.    $230: 

county  clerk,  ;    connty  judge,  $400.    Tbf 

county  treasurer  of  Wise  county  shall  receive,  as 
compensation  for  Us  services  for  the  year  bepn- 
ning  November  28,  1906,  and  ending  November 
28,  1907,  such  commission  on  the  amount  of 
funds  he  may  receive  and  disburse  as  when  add- 
ed to  the  commissions  he  receives  on  the  school 
funds  and  the  commissions  he  has  already  re- 
ceived on  other  funds  as  will  aggregate  him  a  to- 
tal fee  of  $1,600,  and  in  no  event  shall  his  cnm- 
misHion  from  all  Sources  amount  to  more  than 
$1,000  for  said  year.  And  it  is  ordered  that 
from  November  28,  1907,  until  the  commission- 
ers' court  may  change  it,  he  shall  receive  l*i 


4=>For  other  case*  ■••  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  DIgeiU  and  Indexes 


b 


S 


le 


TexJ 


SMITH  ▼.  W28S)  OOITKTT 


707 


per  cent,  for  receirinf  «nd  1%  p«r  ceat.  for  dis- 
bursing comity  funds?' 

(2)  ''2—12—1900.  It  Is  ordered  by  the  court 
that  all  the  county  officers'  ex  officio  be  same  as 
the  last  two  years,  except  the  county  judge, 
who  is  to  receive  $1,000  ^er  annum,  and  the 
county  treasurer  is  to  receive  the  same  compen- 
sation that  he  received  for  the  last  two  years, 
being  $1,600  per  year." 

&)  "2—17—1011.  It  is  ordered  by  the  court 
that  the  treasurer's  salary  be  $1,600  per  year, 
the  same  as  last  year." 

(4)  "2—11—1013.  It  is  ordered  by  the  commis- 
sioners' court  of  Wise  cotinty,  Tex.,  that  the 
following  officers  be  allowed  the  following  ex 
officio  for  the  next  two  years:  E.  M.  Allison, 
county  judge,  $1,000  per  annum;  J.  P.  Wil- 
liams, county  clerk,  $400  per  annum;  Sam 
Faith,  $500  per  annum;  Buck  Smith,  treasurer, 
salary  not  to  exceed  $1,400." 

Defendant  further  pleaded  the  two-year 
statute  of  limitation.  The  cause  was  tried 
before  the  court  without  the  intervention  of 
a  jury,  and  Judgment  was  entered  for  plain- 
tiff in  the  sum  of  $50,  from  which  judgment 
the  plaintiff  appealed. 

The   court  filed  his  findings  of  fact  and 
conclusions  of  law,  which  findings  Included 
matters  hereinbefore  stated,  as  to  plaintiff's 
election  and  tenure,  the  orders  of  the  com- 
missioners' court,  etc.,  and,  further:  (1)  That 
the  conunissloners'  court  placed  the  construc- 
tion on  said  orders  that  plaintiffs  commis- 
sion for  the  first  three  years  of  his  tenure 
was  to  be  1%  per  cent  on  receipts  and  dis- 
bursements, not  to  exceed  $1,600  a  year,  and 
for  the  last  year,  at  the  same  rate,  not  to  ex- 
ceed $1,400.    The  plaintiff  acquiesced  in  such 
construction  of  said  orders,  in  so  far  as  the 
first  three  years  were  concerned,  and  settled 
with  the  countj  and  made  his  quarterly  re- 
ports to  the  court  on  that  basis,  and  he  did 
not  claim  any  more  compensation  for  such 
years.    (2)  That  he  made  setOiement  for  the 
last  year,  "withholding  a  commission  of  1% 
per  cent,  of  his  receipts  and  disbursements 
until  same  amounted  to  $1,400,  after  which 
he  withheld  or  received  nothing  more,  and 
his  final  report  as  treasurer  was  approved 
and  he  was  settled  with  by  the  court  on  that 
basis,  and  no  protest  or  further  claim  was 
then  made  by  plaintiff."    (3)  "When  the  or- 
der   of  the  court  reducing  the  treasurer's 
compensation  was  made  Febrxiary  11,  1913, 
the  plaintiff  protested  against  the  same,  his 
objection,  as  stated  to  the  court  at  the  time, 
being  that  when  he  was  elected  and  qualified 
the  salary  was  $1,600  a  year,  and  that  the 
court  had  no  right  to  reduce  the  same,  also 
ur^ng  his  financial  necessities.    He  made  no 
complaint  or  objection  to  the  form  of  the  or- 
der, nor  had  he  to  that  of  any  previous  or- 
der, and  If  he  had  done  so,  the  court  would 
hare  talcen  counsel  and  made  the  order  in 
proper  form,  it  b^ng  the  purpose  and  Intent 
of  the  court  by  said  orders  to  legally  fix  the 
maxlxnnm  compensation  of  the  county  treas- 
urer first  at  $1,600  and  then  at  $1,400  ft  y«ar, 
computed  on  a  percentage  of  1%."    (4)  "Dur- 
ing each  and  every  year  of  plaintiff's  four- 
year  tenure  the  receipts  and  disbursements 
of  county  funds,  upon  which  by  law  the  couur 


ty  treasurer  is  entitled  to  commlBsiop,  were 
more  than  sufficient  in  amount  to  produce  a 
commission  of  over  $2,000  each  year,  when 
computed  at  the  rate  of  1%  per  cent"  (5) 
"Prior  to  November  16,  1906,  the  county 
treasurer  of  said  county  received  a  straight 
commission  of  2%  per  cent,  on  county  funds 
(other  than  school  funds)  received  and  dis- 
bursed by  him,  but  whether  by  order  of  the 
commissioners'  court  or  by  virtue  of  the.  stat- 
ute was  not  made  to  appear," 

Our  state  Constitution,  article  16,  $  44,  pro- 
vides for  the  election  of  a  county  treasurer, 
who  "shall  have  such  compensation  as  may 
be  provided  by  law."  Article  3873,  Vernon's 
Sayles'  Texas  Civil  Statutes,  reads  as  fol- 
lows: 

"The  county  treasurer  shall  receive  commis- 
sions on  the  moneys  received  and  paid  out  by 
him,  said  commissions  to  be  fixed  by  order  of 
the  commissioners'  court  as  follows:  For  re- 
ceiving all  moneys,  other  than  schooi  funds,  for 
the  county,  not  exceeding  21/^  per  cent.,  and  not 
exceeding  2%  per  cent,  for  paying  out  the  same ; 
provided,  however,  he  shall  receive  no  commis- 
sions for  receiving  money  from  his  predecessor 
nor  for  paying  over  money  to  his  successor  i.i 
office." 

Article  3874,  Id.,  provides  that  the  county 
treasurer  shall  be  allowed  1%  per  cent,  for 
disbursing  the  school  funds  of  a  county,  and' 
by  article  3875  the  maximum  compensation 
allowed  the  county  treasurer  is  limited  to 
$2,000. 

Since  it  is  found  by  the  trial  court  that  the 
commission  of  1%  per  cent  on  funds  re- 
ceived and  disbursed  by  plaintiff  during  each 
year  of  his  tenure  of  office  would  exceed  the 
maximum  allowed  by  statute,  the  questions 
before  us  for  determination  are:  (1)  Was 
plaintiff  estc^ped  from  claiming  the  maxi- 
mum compensation  allowed  by  statute  be- 
cause of  his  acceptance  of  the  office  luider 
the  circumstances  stated,  L  e.,  with  the 
knowledge  that  the  commissioners'  court  had 
entered  the  orders  set  out  of  date  Febru- 
ary 16,  1907,  and  February  12,  1909,  prior  to 
his  entry  into  office  in  November,  1910,  and 
the  order  of  February  17,  1911,  prior  to  the 
entry  under  his  second  term?  (2)  Did  the 
commissioners'  court,  in  passing  the  orders 
aforementioned,  legally  exercise  Its  author- 
ity given  under  article  3873,  supra?  (3)  Was 
the  plaintiff  barred  by  the  two-year  statute 
of  limitation  from  recovering  any  or  all  of 
the  claim  asserted  in  his  petition? 

[1]  We  think  the  answer  to  the  first  ques- 
tion is  determined  by  the  authority  of  Mont- 
gomery County  T.  Talley,  169  S.  W.  1141 
(writ  of  error  denied  in  176  S.  W.  xv),  in 
which  the  following  language  is  used: 

"The  fact  that  appellee  knew  when  he  became 
a  candidate  for  the  office  and  at  the  time  he 
qualified  as  county  treasurer  that  the  commis- 
sioners' conrt  did  not  intend  to  allow  him  the 
compensation  fixed  by  the  statute  did  not  estop 
him  from  claiming  and  retaining  such  compensa- 
tion so  long  as  the  commis.sioriers'  court  failed  to 
give  legal  effect  to  its  intention  by  passing  nn 
oi'der  fixing  his  commissions  as 
statute." 
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See,  also,  34  Cya  1051,  and  authorities 
under  note  49;  Woodall  v.  Insurance  Co., 
79  S.  W.  1092;  Insurance  Co.  y.  Wlckham, 
141  U.  S.  564,  12  Sup.  Ct.  84,  35  L.  Ed.  860; 
Insurance  Co.  y.  VUleneuve,  25  Tex.  CIt. 
App.  356,  60  S.  W.  1014;  Harms  v.  Insur- 
ance Co.,  172  Mo.  App.  241,  157  S.  W.  1046. 

[2]  With  reference  to  the  second  question 
presented,  it  is  held  In  the  Talley  Case,  dted 
above,  that  a  commissioners'  court,  acting 
under  the  authority  delegated  by  article  3873, 
supra,  would  have  no  power  to  fix  the  com- 
pensation of  the  county  treasurer  at  a  desig- 
nated salary,  as  In  exercising  Its  authority  in 
this  respect  said  court  would  be  limited  by 
the  statute,  which  empowers  it  only  to  fix 
the  rate  of  commission  for  moneys  received 
and  disbursed.  See,  also,  Hill  County  v. 
Sauls,  134  S.  W.  267 ;  Slaughter  v.  Hardeman 
County,  139  S.  W.  662. 

In  so  far  as  it  affected  the  compensation 
to  be  received  by  the  county  treasurer,  the 
order  of  the  commissioners'  court  of  Febru- 
ary 16,  1907,  provided:  (a)  That  the  salary 
for  the  year  ending  November  28,  1907, 
should  not  exceed  $1,600.  This  attempted 
limitation  is  not  involved  in  this  suit,  for  it 
was  specially  made  to  apply  cntly  to  that 
year,  (b)  But  that  portion  of  said  order, 
reading,  "That  from  November  23,  1007,  until 
the  commissioners'  court  may  change  it,  he 
(the  treasurer)  shall  receive  1%  per  cent,  for 
receiving  and  1%  per  cent.  ft>r  disbursing 
county  funds,"  did  not  purport  to  fix  any 
maximum  compensation,  except  as  to  the  rate 
of  commission,  and  under  said  order  the 
compensation  was  only  circumscribed  by  the 
statutory  maximum  of  $2,000,  as  the  court 
found  that  for  each  of  the  four  years  of  the 
plaintiff's  tenure  the  commissions  of  1%  per 
cent,  would  have  aggregated  more  than  the 
$2,000.  By  the  terms  of  the  order  of  Feb- 
ruary 12,  1909,  the  compensation  of  the 
treasurer  was  not  changed  from  that  "re- 
ceived for  the  last  two  years."  In  so  far  as 
such  order  purported  to  fix  a  salary  or  stat- 
ed sum,  to  wit,  $1,600  per  annum,  it  must 
be  held,  under  the  authorities  cited,  to  be 
invalid.  The  same  may  be  said  with  refer- 
ence to  the  order  of  February  17,  1911,  and 
the  order  of  February  11,  1913,  fixing  a 
"salary  not  to  exceed  $1,400."  Therefore, 
unless  barred  by  the  statute  of  limitation 
pleaded  by  defendant,  plaintiff  would  be 
entitled  to  receive  the  full  amount  claimed, 
to  wit,  $1,950.  The  majority  of  us,  at  least 
doubt  the  authority  of  the  commissioners' 
court  to  fix  a  maximum  compensation  below 
that  prescribed  by  statute,  except  as  it  may 
be  limited  by  the  rate  of  commission  fixed, 
with  which  conclusion  Associate  Justice 
Dunklin  does  not  agree,  but  we  do  not  find 
it  necessary  to  decide  this  question. 

[3]  As  to  the  last  question  presented,  we 
are  of  the  opinion  that  the  statute  of  limi- 
tation would  preclude  a  recovery  for  any 
amount  further  than  for  commissions  accru- 


ing and  due  and  payable  Tinder  Ws  second 
term  of  ofiHce,  and  for  the  two  years  pre- 
ceding the  date  suit  was  filed,  to  wit,  De- 
cember 2,  1914.  Appellant  presented  bis 
claim  to  the  commissioners'  court,  in  the  sum 
sued  for,  on  November  25,  1014,  and  on  the 
27th  thereafter  It  was  by  said  court  rejected. 
Appellant  urges  that  the  statute  of  limitation 
did  not  begin  to  run  until  such  dlsallowunce  I 
by  the  court,  and  cites,  in  support  of  tbi^  ' 
contention,  article  1366  of  the  Revised  Civil 
Statutes,  which  provides  that:  | 

"No  county  shall  be  sued  unless  the  claim  up- 
on which  such  suit  ia  founded  shall  have  first 
been  presented  to  the  county  commisdonera* 
court  for  allowance,  and  such  court  shall  have 
neglected  or  refused  to  audit  and  allow  the  same 
or  any  part  thereof." 

He  also  cites  the  case  of  Leach  y.  WIIkod 
County,  62  Tex.  331.    This  case  held  that, 
where  the  county  court,  in  May,  1872,  allowed 
and  audited  plaintiff's  claim,  and  a  warrant 
was  issued  therefor,  and  subsequently,  on 
June  28,  1881,  said  court  directed  the  county 
treasurer  not  to  pay  said  warrant,  and  there- 
after,   November,    1881,    suit    was    brought 
thereon,  the  statute  of  limitation  did  not  bar 
a  recovery.   The  claim  had  been  registered  by 
the  county  treasurer  in  January,  1880,  under 
a  then  existing  statute,  and  It  was  held  that 
limitation  did  not  begin  to  run  until  the 
action  of  the  county  court  of  June  29,  18S1, 
directing  the  treasurer  not  to  pay  the  claini, 
evidenced  the  intention  of  the  county  to  re- 
fuse the  claim,  which  it  had  theretofore  ac- 
knowledged as  valid.     To  the  same  effect 
is  the  case  of  Caldwell  (bounty  v.  Harbert, 
68  Tex.  321,  4  S.  W.  607.    In  each  of  these 
cases  the  holding  was  based  upon  the  fact 
that  the  county  had  acknowledged  and  rec- 
ognized the  validity  of  the  claim  until  short- 
ly prior  to  the  suit.    But  In  the  instant  ca?e 
no  such  condition  is  presented.    The  statute 
was  evidently  enacted  for  the  benefit  of  the 
county,  that  it  might  have  the  opportunity 
to    have    passed    on    by    its    representative 
managing  body  all  claims  against  it  before  it 
could  be  subjected  to  the  expense  and  vexa.- 
tion  of  suit.    It  certainly  never  was  contem- 
plated that  one  having  a  claim   against   a 
county  could  delay  its  presentation  to  the 
commissioners'  covirt  indefinitely,  and  there- 
by preclude  the  running  of  limitation.     As 
is  weU  said  In  25  Cya  1198: 

"Where  plaintiff's  right  of  action  depends  up- 
on some  act  to  be  performed  by  him  preliminary 
to  commencing  Buit,  and  he  is  under  no  rcstmint 
or  disability  in  the  performance  of  such  act.  be 
cannot  suspend  indefinitely  the  ronnins  of  the 
statute  of  limitations  by  delaying  the  perform- 
ance of  the  preliminary  act;  if  the  time  for 
such  performance  ia  not  definitely  fixed,  a  ren- 
sonable  time,  but  that  only,  tnll  be  allowed 
therefor." 

In  the  same  text,  page  119S  (B),  It  is  far- 
ther stated: 

"Where,  although  the  cause  of  action  itself 
has  accrued,  some  preliminary  step  is  rcquiivd 
before  a  resort  can  be  had  to  the  remedy,  tb.^ 
condition  referring  merely  to  the  remedy  and  n<<t 
to  the  right,  the  cause  will  b«  barred  If    &«>t 
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broaght  witbin  tile  ttatntory  period;   tli«refk>re 

the  preliminary  step  must  be  taften  within  tbat 
period." 

When  the  right  of  action  is  not  under 
plaintiff's  control,  but  depends  upon  some  act 
to  be  performed  by  another,  In  this  event,  it 
has  been  held  that  the  cause  of  action  does 
not  accrue,  and  the  statute  does  not  begin  to 
run  until  the  performance  of  the  act  Wil- 
liams V.  Bergin,  116  Cal.  56,  47  Pac.  877; 
Thompson  t.  Orena,  134  Cal.  26,  66  Pac.  24. 
Likewise  it  has  been  held  that  where  until 
disaffirmance  by  a  party  he  cannot  be  sued 
for  money  received  under  a  contract  which 
he  subsequently  avoids,  the  statute  does  not 
run  until  the  time  of  such  avoidance.  Cow- 
per  V.  Godmond,  9  Bing.  748,  cited  in  25  Cyc. 
1198,  1199.  But  since,  as  was  held  in  Wil- 
liams V.  Bovrte  County,  58  Tex.  Civ.  App.  116, 
123  S.  W.  199,  the  right  to  sue  a  county  aris- 
es after  a  claim  has  been  presented  to  the 
commissioners'  court,  and  a  reasonable  time 
hat)  elapsed  without  an  allowance  of  such 
claim  by  said  court,  it  cannot  be  said  that 
under  this  article  of  the  statute,  plaintiff's 
right  of  action  depended  upon  any  act  of  dis- 
allowance of  the  commissioners'  court  The 
failure  or  "neglect"  of  the  court  to  act  on  his 
claim  after  a  reasonable  -  time,  would  give 
the  plaintiff  the  right  to  sue. 

While  we  have  not  taken  up  and  discussed 
seriatim  appellant's  various  assignments,  yet 
we  have  carefully  considered  each  of  the 
same-,  and  beUeve  that  in  what  we  have  said 
hereinabove  we  have  properly  disposed  of 
every  question  presented. 

For  the  reasons  indicated,  the  Judgment 
of  the  trial  court  will  be  reformed,  so  as  to 
allow  plaintiff  judgment  for  compensation  for 
the  time  he  was  in  office  subsequent  to  De- 
cember 2,  1912,  at  the  maximum  fixed  by 
article  3875,  to  wit,  ?2,000,  less  the  amount 
already  retained  or  received  by  him  during 
said  period,  lliis  sum  to  which  appellant  Is 
so  entitled  is  found  by  this  court  to  be  |9S2.- 
20.  Upon  this  amount  so  found  in  appellant's 
favor  the  appellee  is  to  be  credited  with  the 
snm  of  $S81.7D,  held  in  the  bank  in  the  name 
of  appellant,  but  the  right  to  Which  is  in- 
volved in  this  suit,  which  controversy  Is  by 
this  judgment  decided  in  favor  of  appellant, 
and  the  said  sum  held  in  iMtnk  awarded  to  ap- 
pellant. Interest  at  6  per  cent,  on  $400.50, 
balance  allowed  from  date  of  judgment  As 
so  reformed,  the  judgment  will  be  afBrmed, 
vritli  coats  of  appeal  taxed  against  appellee. 
Befonned  and  affirmed. 

On  Motion  for  Rehearing. 

Appellee  urges  error  in  the  judgment  of 
this  court  In  two  respects,  to  wit:  (1)  In 
bolding  that  the  several  orders  of  the  com- 
missioners' court  from  February  16,  1907,  to 
February  11,  1913,  could  not  reasonably  be 
construed  as  orders  fixing  the  compensation 
of  tl»e  county  treasurer  on  a  percentage  or 
commission  basis  not  to  exceed  the  maximum 
amount  named.    (2)  In  failing  to  hold  that 


plaintiff  was  estopped  by  reason  of  his  ac- 
ceptance of  and  acquiescence  in  said  orders, 
and  especially  those  orders  made  by  the  oom- 
mlBslon^v'  court  after  plaintiff  went  into 
office. 

[4,  S]  1.  It  will  be  noted  that  In  the  order 
of  F^mary  16,  1907,  the  commissioners' 
court  failed  to  fix  any  rate  of  compensation 
on  a  commission  or  percentage  basis  for  the 
year  ending  November  28,  1907,  but  merely 
stated  that  the  maximum  should  be  "a  total 
fee  of  ?1,«00."  The  rate  was  not  fixed  by  the 
court,  but  left  to  be  determined  by  the 
amount  of  receipts  and  disbursements  on  the 
one  hand,  and  the  fixed  maximum  of  $1,- 
600  on  the  other.  The  rate  could  not  be  de- 
termined by  either  court  or  officer  until  the 
close  of  the  year,  and  was  then  of  no  con- 
trolling effect,  but  only  an  incident  to  and  re- 
sult of  the  two  factors  above  mentioned.  We 
do  not  think  that  such  an  order  can  reasona- 
bly be  construed  as  one  fixing  the  rate  of 
compensation,  or  as  one  fixing  the  compensa- 
tion of  the  treasurer  on  a  commission  basis. 
Ujwn  no  other  basis  has  the  commissioners' 
court  authority  to  fix  the  treasurer's  compen- 
sation. It  is  provided  in  the  order  of  Feb- 
ruary 16th  that: 

"From  November  28,  1907,  until  the  eommis- 
sioners'  court  may  change  It,  he  [the  treasurer] 
shall  receive  1%  per  cent,  for  receiviuK  and 
1%  per  cent  for  disbursing  county  funds." 

Therefore,  from  November  28, 1907,  to  Feb- 
ruary 12,  1909,  there  was  no  limitation  upon 
the  salary  of  the  treasurer  except  as  to  the 
rate  of  compensation,  to  wit,  1%  per  cent. 
Hence,  the  order  of  February  12,  1909,  which 
provides  that  "the  county  treasurer  is  to  re- 
ceive the  same  compensation  that  he  received 
for  the  last  two  years,  being  sixteen  hundred 
dollars  per  year,"  cannot  be  held  to  be  a  legal 
exercise  of  the  authority  of  the  commission- 
ers' court  to  fix  the  treasurer's  compensa- 
tion, because  if  the  expression  "for  the  last 
two  years"  be  referable  to  the  yejr  preceding 
November  28,  1907,  as  shown  herein,  no  rate 
was  fixed  at  all.  If  the  expression  be  refer- 
able to  that  portion  of  the  order  which  pro- 
vided for  a  compensation  of  1%  per  cent., 
such  order  did  not  attempt  to  fix  any  max- 
imum of  fees  at  all.  The  subsequent  orders 
set  out  in  the  original  opinion  do  not  pur- 
port to  fix  any  rate  of  commission,  unless 
they  do  so  by  reference  to  the  first  order.  As 
the  only  rate  fixed  in  this  one,  as  we  view 
It  is  1%  per  cent  commission,  we  hold  that 
our  conclusions  reached  in  the  original  opin- 
ion must  be  adhered  to.  Moreover,  the  ma- 
jority, at  least,  hold  that  the  commissioners' 
court  had  no  power  to  fix  the  maximum  com- 
pensation of  the  treasurer  at  a  less  amount 
than  that  fixed  by  statute,  except  as  it  might 
be  reduced  by  lowering  the  rate  of  commis- 
sion. Associate  Justice  Dunklin  does  not  con- 
cur in  this  last  conclusion,  but  does  concur 
in  the  holding  that  the  order  of  February 
16,  1907,  does  not  lawfully  fix  any  other  rate 
of  compensation  than  1%  per  cent    He  Is  6t 
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the  opinion  tbat  an.  order  of  the  commission- 
ers' court,  fixing  a  maximum  at  fees  to  be 
retained  at  a  certain  sum  less  than  the  max- 
imum of  $2,000  fixed  by  the  statute,  without 
fixing  the  rate  of  commissions,  would  be 
valid,  for  In  that  event  the  maximum  rate  of 
commissions  provided  by  the  statutes  would 
govern,  and  the  effect  of  such  an  order  would 
be  tbat  the  treasurer  would  be  allowed  to 
retain  commissions  at  that  rate  until  the 
maximum  amount  so  fixed  by  the  order 
should  be  collected,  and  thereafter  the  treas- 
urer would  receive  nothing  more  for  his  serv- 
ices. 

2.  As  to  the  second  proposition  urged,  we 
think  the  holding  In  the  Montgomery  v.  Tal- 
ley  Case  Is  conclusive.  If,  as  it  Is  held,  the 
treasurer  would  not  be  estopped  from  claim- 
ing the  compensation  allowed  by  statute  be- 
cause he  had  accepted  the  oftice,  knowing  that 
the  commissioners'  court  had  attempted  to 
fix  a  different  basis  of  compensation,  we  can- 
not see  how  he  would  be  estopped  by  reason 
of  his  continuance  In  ofUce  and  his  acceptance 
of  the  compensation  allowed,  and  his  alleged 
tacit  acquiescence  In  the  construction  of  an 
order  which  did  not  meet  the  requirements  of 
the  law. 

The  motion  for  rehearing  Is  overruled. 


DALLAS  FAIR  PARK  AMUSEMENT  ASS'N 
v.  BARRENTINE.     (No.  996.) 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 

May  17,  1916.     On  Motion  for  Re- 

bearmg,  June  23,  1916.) 

1.  Master  and  Servant  <S=s>154(1)  —  Mas- 
ter's LlABIUTT— WARNINQ  A  MINOR  SERV- 
ANT. 

The  purpose  of  the  rule  requiring  a  master 
to  warn  and  instruct  a  minor  servant  is  to  give 
Information  of  nnlmown  and  unappreciated 
dangers,  and,  if  tiie  minor  knows  and  appreci- 
ates tlie  risks  and  dangers  of  liis  employment, 
tlie  reason  of  tbe  rule  does  not  exist,  and  tlie 
law  does  not  impose  an  unnecessary  act. 

[Ed.  Not*.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  308;  Dec.  Dig.  «=> 
154(1).] 

2.  Master  and  Servant  «=»158— Warning 
Minor  Servant— Nequoence— Proximate 
Cause. 

If  a  minor  servant  renll.v  possesses  the 
knowlodf^e.  understands  the  risk,  and  appreci- 
ates tbe  danger,  tbe  master's  failure  to  warn 
is  not  the  proximate  cause  of  bis  injury,  with- 
out which  there  can  be  no  actionable  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  304;    Dec.  Dig.  <8=»158.] 

3.  Master  and  Servant  «=»1I>4(1) — Assuup- 
tion   of   Risk— Knowledge— Minor. 

A  minor  must  not  only  know  the  danger, 
but  also  the  extent,  and  have  the  capacity  to 
appreciate  it,  in  order  to  assume  the  risk. 

[Ed.  Note. — For  other  cafes,  see  Master  and 
Sorvnnt,  Cent  Dig.  g  308;  Dec.  Dig.  <3=» 
154(1).] 

4.  Master  and  Servant  ®=»289(1)  —  Mas- 
tkb'r  Liabiuty  —  Comhibutory  Neoli- 
gencb. 

,  if  n  servant  assnmpx  tbe  risk,  the  Que»Hnn 
of  contributory  negligence  does  not  arise,  for 


by  his  assumption  of  the  risk  he  abatdntelv  pre- 
cludes himself  from  a  recovery  for  any  uijnrT 
tbat  may  result  to  him  from  such  danger. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  1089;  Dec  Dig.  <8=» 
289(1).] 

5.  Master  and  Servant  <S=>204(1)— Bmplot- 
KKS'  Liability  Act— AsstriiPTiON  of  Risk. 

Under  Employers'  Liability  Act  (Acts  33d 
Leg.  c.  179)  f  1,  par.  3  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  i  6246h),  assumed  risk  as  a  de- 
fense is  elimmated  in  cases  to  which  the  act 
applies. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  544;  Dec.  Dig.  e=> 
204(1).] 

On  Motion  for  Rehearing. 

6.  Master  and  Servant  i8='154(l)— Person- 
al Injury— Minor— Assumption  of  Risk. 

A  minor,  aged  19,  who  for  2  years  prior  to 
the  accident  had  been  working  about  a  meri?- 
go-ronnd  and  who  had  been  closing  the  doors 
during  different  periods  of  such  time,  who  waa 
directed  to  close  tbe  doors  after  the  lights  were 
out  and  who  knew  the  danger  of  atumblin: 
over  stobs,  set  in  the  ground  between  the  door:". 
as  well  as  the  master,  was  not  entitled  to  wan- 
ing not  to  stumble  over  tbe  stobs. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  308;  Dec.  Dig.  «= 
154(1).]  *     .  . 

7.  Appeal  and  Error  «=>1066— Prejudicial 
Error— Instructions  . 

Where  the  master  was  not  required  to  warn 
a  minor  servant  to  be  careful  of  stobs  stand- 
ing in  the  ground  between  the  doors  inclosinz 
a  merry-go-round,  the  charge  that  a  failure  to 
warn  if  a  man  of  ordinary  prudence  wouH 
have  done  so  was  material  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4220;  Dec.  Dig.  <ft=>1066; 
TrUl,  Cent.  Dig.  {  55^] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  W.  F.  Whltehurst,  Judge. 

Action  by  Thomas  Barrentine  against  tbe 
Dallas  Fair  Park  Amusement  Association. 
Judgment  for  plaiutlff,  and  defendant  ap- 
peals. Reversed  and  remanded  for  a  new 
trial. 

W.  H.  AtweU,  of  Dallas,  for  appellant 
Carden,  Starling,  Carden,  Hemphill  &  Wal- 
lace, of  Dallas,  for  appellee. 

HENDRICKS,  J.  Thomas  Barrentine.  th' 
appellee,  was  Injured  while  In  the  employ 
of  appellant,  the  Dallas  Fair  Park  Amuse- 
ment Association,  at  a  merry-go-round.  Thi.'' 
particular  merry-go-roond  was  about  225  fen 
in  circumference  and  60  feet  in  dlanK^t.r. 
It  was  Inclosed  by  a  series  of  doors,  about 
75  in  all,  the  doors  being  about  3Vi  feet  ir. 
width.  In  the  center  of  the  Indosure  wer^ 
the  horses  upon  metal  carriages,  with  su£- 
clent  room  to  make  the  circuit  within  tV 
inclosure  and  to  leave  walking  space  for 
tlie  patrons  to  get  on  and  off  the  horses  an-l 
still  remain  witliln  the  building  or  the  mali. 
Inclosure.  The  upper  portion  of  the  dour-i 
was  glass,  and  at  each  unit  there  were  twi' 
doors,  swinging  back  to  back,  which  coul'°. 
be  fastened  together  and  held  in  that  posi- 
tion, and  between  each  of  the  doors  was  a 
«tob,  di'lven  into  tbe  ground,  from  1  foot  t<.' 


,gle 
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3^  feet  In  height,  according  to  the  variation 
in  testimony.  The  doors,  when  open,  were 
also  probably  fastened  to  these  stobs.  The 
appellee,  at  dMFerent  times,  for  about  2  years 
prior  to  the  accident,  had  been  working 
aronnd  the  carousel  and,  according  to  his 
own  testimony,  was  familiar  with  the  dif- 
ferent kinds  of  work  In  the  operation  of  said 
ainnsement  feature.  At  the  particular  time, 
when  the  accident  and  injury  occurred,  the 
appellee  was  working  "extra"  and  not  on 
"weekly  pay  roll,"  though  prior  thereto  he 
had  enjoyed  a  considerable  term  of  continu- 
ous employment.  According  to  plaintiff's 
theory,  the  manager  of  the  merry-go-round 
had  ordered  him  to  turn  out  the  electric 
lights  in  that  part  of  the  indosure  where  the 
accident  occurred,  and  after  a  short  interven- 
ing time  he  was  also  ordered,  with  others,  to 
close  the  doors,  containing  the  glass  panels 
mentioned,  preparatory  to  closing  for  the 
night;  that  In  performing  the  partlcalar 
work  one  of  the  doors  would  not  close  read- 
ily, and,  in  making  the  effort,  he  stumbled 
against  one  of  the  stobs,  lost  his  balance,  and 
in  the  attempt  to  guard  his  fall,  pushed  his 
hand  and  wrist  through  the  glass  panes  of 
the  particular  door,  producing  the  Infliction 
of  a  severe  wound,  the  loss  of  considerable 
blood,  and  the  severing  of  some  of  the  ten- 
dons In  the  wrist  of  that  arm.  He  testified, 
on  account  of  the  turning  out  of  the  lights, 
it  was  "too  dark  to  see  a  stob  on  the. out- 
side."   On  cross-examination,  he  testified: 

"I  have  been  closing  those  doors  ever  since  I, 
bad  been  there  for  nearly  2  years.  I  have  been 
going  to  those  stobs  every  night,  but  I  have 
never  been  warned  about  them.  •  •  •  i  (tij 
not  have  to  be  warned  about  running  over  the 
stobs,  •  •  •  bxit  I  did  not  know  anything 
about  what  the  danger  was  of  those  stobs ;  I 
never  had  been  told  about  it  being  danKerous 
to  stumble  over  those  stobs.  If  anybody  had 
given  me  any  warning  about  those  stobs  being 
dangerous,  I  certainly  wonld  have  watched 
them.  *  •  •  I  do  not  think  that  the  reason 
I  got  hurt  was  solely  on  account  of  the  fact  that 
I  had  not  been  warned  not  to  stumble  over 
those  stobs;  that  is  not  altogether  the  reason; 
it  was  on  account  of  the  darkness." 

The  appellee  was  19  years  of  age  at  the 
time  of  the  Injury;  had  been  working  at 
the  particular  merry-go-round  at  intervals, 
for  about  2  years,  as  stated,  and  had  been 
upon  his  own  responsibility  for  several  years, 
IndeiJendent  of  his  father's  control  and  sup- 
port. The  stobs  had  previously  been  paint- 
ed white.  The  paint,  however,  had  worn 
otf  by  the  weather  and  time,  and  the  stobs 
were  of  the  color  of  the  ground.  The  Infer- 
ence Is  conclusive  that  appellee  understood 
the  details  of  the  work  contributing  to  the 
operation  of  the  merry-go-round,  and  was 
thoroughly  familiar  with  the  surroundings  of 
its  make-up,  and  the  presence  and  situation 
of  the  stobs  as  an  obstruction  In  walking 
around  the  carousel  under  any  conditions, 
whether  night  or  day ;  the  latter  part  of  this 
statement  limited  in  its  meaning  by  the  fact  j 
that  on  account  of  the  darkness  he  could  I 


not  see  the  particular  stob  at  the  time  in- 
jured. 

The  following  is  one  of  the  grounds  of  the 
motion  tor  new  trial,  constltutittg  the  ninth 
assignment  of  error,  in  appellant's  brief: 

"Because  the  court  erred  in  the  third  para- 
graph of  his  charge  to  the  jury,  wherein  be  in- 
structed the  jury,  in  substance,  as  follows,  to 
wit:  'And  if  you  further  find  and  believe  from 
the  evidence  that  a  person  of  ordinary  care, 
under  the  same  or  similar  circumstances  as  you 
may  find  surround  the  defendant,  would  have 
warned  plaintiff  of  such  dangers  or  perils,  if 
any,  then  you  are  further  instructed  that  the 
defendant  was  guilty  of  negllgonce  as  the  term 
IS  hereinafter  used,  because  said  charge  placed 
a  greater  burden  upon  the  defendant  than  the 
law  requires,  in  that  it  required  that  the  de- 
fendant should  have  warned  the  plaintiff  even 
though  the  plaintiff  knew  of  the  danger  of  his 
employment;  that  is  to  say,  the  danger  of 
stumping  or  stumbling  or  running  against  a 
stob  which  wag  driven  into  the  ground.' " 

[1]  The  purpose  of  the  rule  requiring  the 
master  to  warn  and  instruct  the  minor  serv- 
ant is  to  give  information  of  unknown  and 
unappreciated  dangers.  If  the  minor  knows 
and  appreciates  the  risks  and  dangers  of  his 
employment,  the  reason  of  the  rule  requir- 
ing an  employer  to  warn  does  not  exist. 
The  law  does  not  impose  an  unnecessary  act. 
Tucker  V.  National  Loan  &  Investment  Co., 
35  Tex.  Civ.  App.  474,  80  S.  W.  870;  Wig- 
gins V.  E.  Z.  Waist  Co.,  83  Vt.  365,  76  Atl. 
36;  Ewing  v.  Lanark  Fuel  Co.,  65  W.  Va. 
726,  65  8.  E.  201,  29  L.  B.  A.  (N.  S.)  487; 
Mitchell  V.  Comanche  Cotton  Oil  Co.,  61 
Tex.  Civ.  App.  606,  118  S.  W.  158 ;  Labatt 
on  Master  and  Servant,  vol.  3  (2d  Ed.)  i 
1156.     • 

[2]  If  the  minor  in  reality  possesses  the 
knowledge,  understands  the  risk,  and  appre- 
ciates the  danger,  the  failure  to  warn  is  not 
the  proximate  cause  of  the  injury,  without 
which  there  can  be  no  actionable  negligence. 
Ewing  V.  Lanark  Fuel  Co.,  supra. 

[S]  Of  course  it  is  the  rule  in  this  state  that 
a  minor  must  not  only  know  the  danger,  but 
also  the  extent,  and  have  the  capacity  to 
appreciate  the  same,  in  order  to  assume  the 
rldi.    Justice  Gaines  said : 

"It  is  not  sufficient  that  he  knows  the  em- 
ployment is  dangerous,  but  he  must  also  be 
aware  of  the  extent  of  the  danser,  and  have  the 
discretion  to  undert?tand  the  risk,  before  he  can 
he  held  to  have  assumed  it.  These  are  ques- 
tions of  fact  to  be  determined  by  the  jury." 
Texas  &  Pacific  Uy.  Co.  v.  Brigk,  83  Tex.  602, 
20  S.  W.  513. 

Appellee  says  that  the  Brick  Case  Is  con- 
clusive of  this  case  on  the  question  of  assum- 
ed risk.  The  plalntifT  in  that  case,  at  the 
time  of  the  accident,  was  nearly  19  years  of 
age,  In  the  employment  of  the  receiver  of 
the  railway  company,  as  brakeman.  In  the 
switchyards  of  a  city.  He  was  on  some  coal 
cars,  being  pushed  up  the  Incline  to  a  coal 
chute  track,  for  the  purpose  of  coupling  onto 
a  car  standing  upon  the  level.  He  was-  on 
the  front  car,  In  going  up  the  Incline,  for 
the  purpose  of  being  present  to  make  a  cou-    /^^  T 

pling,  and,  when  within  a  few  feet  of  tht^y  VjOOQIC 
stationary  car  on  the  level  track,  he  jumped  O 
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from  the  moving  car,  struck  a  piece  of  coal, 
wbich  turned  with  him,  causing  him  to  be 
thrown  between  the  rails  and  Injured.  The 
track  between  the  rails  was  not  covered,  and 
the  coal  chute  was  elevated  several  feet  above 
the  ground,  constructed  on  a  trestle.  Jt  was 
not  distinctly  shown  "that  he  ever  served 
upon  the  coal  chute  before  the  day  of  the 
accident,"  though  he  had  served  the  receiver 
as  brakeman  for  three  months.  He  testified 
that  If  the  track  between  the  rails  had  been 
covered,  he  could  have  saved  himself  from 
injury.  On  the  particular  question,  we  do 
not  believe,  weighing  the  facts  of  that  case 
and  testing  the  decision  as  applied  to  the 
character  of  employment  and  the  circum- 
stances surrounding  that  plaintiff,  that  it  Is, 
by  any  means,  wholly  analogous  to,  and  con- 
trolling of,  this  case.  Quoting  the  syllabus' 
of  the  case  of  Tucker  v.  National  Loan  & 
Investment  Co.,  which  fairly  reflects  the 
opinion  (35  Tex.  Civ.  App.  474,  80  S.  W.  879): 

"An  experienced  farm  hand,  though  a  minor, 
is  held  to  have  assumed  risks  incident  to  load- 
ing sheaf  oats  on  a  wagon  frame  and  riding 
thereon  over  a  road  well  known  to  him,  and 
cannot  recover  for  injuries  sustained  by  the 
oats  sliding  and  causing  him  to  fall." 

Associate  Justice  Fly  said,  adopting  the 
language  of  the  Court  of  Appeals  of  New 
York: 

"He  is  bound  to  take  notice  of  the  ordinary 
operation  of  familiar  laws,  and  to  govern  him- 
self accordingly:  and,  if  he  falls  to  do  so,  the 
risk  is  his  own." 

In  that  case  the  verdict  was  against  the 
minor,  but  it  was  affirmed  upon  the  theory 
that  erroneous  instructions  were  harmless 
because  the  facts  of  the  case  would  have  sup- 
ported a  peremptory  Instruction.  The  case 
of  Houston  &  Texas  Central  Ry.  Co.  v.  Mar- 
tin, 21  Tex.  Civ.  App.  208,  51  S.  W.  641,  de- 
cided by  Justice  Williams,  when  on  the 
Galveston  court,  discloses  this  condition: 
Appellee  was  a  section  hand,  engaged  in  un- 
loading cross-ties  from  a  flat  car  upon  a 
railway  switch  track,  and  was  hurt  by  some 
of  the  ties  from  the  car  falling  upon  him. 
The  particular  car  was  moved  by  use  of 
plhch  bars  Inserted  behind  the  r«ir  wheels, 
and  was  stopped  by  thrusting  a  piece  of 
scantling  in  front  of  the  wheels.  The  plaiu- 
tUC  himself  placed  the  end  of  the  timber  up- 
on the  rail,  standing  beside  it,  and  holding 
it  In  front  of  him,  and  when  the  wheel  struck 
It,  the  piece  of  timber  struck  him,  knocking 
him  down,  and  the  jolt  of  the  car,  passing 
over  the  timber,  caused  the  ties  to  fall  off 
the  car  and  upon  appellee.  Appellee  was  a 
minor,  employed  for  more  than  2  years  at 
the  section,  and  was  familiar  with  the  duties 
of  his  employment    Justice  Williams  said: 

'The  risk  incurred  seems  clearly  to  have  been 
one  of  those  known  to  appellee  to  be  incident 
to  this  particular  service,  and  wag  therefore 
assumed  by  him.  But,  if  not,  it  was  open  and 
patent;  was  in  fact  one  which  arose  from  the 
operation  of  the  plainest  natural  laws.  The 
facts  affecting  the  risk  were  all  known  to  him, 
as  well  as  to  any  one  else.  He  did  not  realize 
or  foresee  the  danger,  but  it  was  one  which. 


with  his  knowledge  of  the  facts,  he  was  reqnii- 
ed  to  foresee  as  well  as  another.  It  arose  from 
conditions  open  to  his  observation.  •  •  • 
The  fact  that  he  acted  under  the  foreman's  di- 
rection or  orders  cannot  avail  him.  There  was 
no  fact  affecting  the  danger  known  to  the  fore- 
man which  was  not  also  known  to  him." 

The  court  reversed  and  rendered  the  case 
In  favor  of  the  railway  company.  Writ  of 
error  was  refused.  Apparently,  upon  super- 
fldal  analysis,  It  might  be  said  that  the  em- 
phatic declarations  of  Justice  Williams  are 
weakened  on  account  of  the  fact  that  appel- 
lee had  "been  cautioned  by  the  foreman  to 
be  careful  and  avoid  getting  himself  hurt." 
Evidently  the  decision  did  not  turn  upon  the 
general  warning  suggested  in  the  opinion. 
Of  course  we  are  not  advised  as  to  the  ac- 
tual terms  of  the  warning  given,  but  the  one 
Indicated  in  the  opinion  would  not  suggest  to 
an  employ^  any  better  method,  or  any  great- 
er appreciation,  or  cause  the  danger  to  be 
lessened,  to  the  minor  on  account  of  such  an 
instruction.  The  real  principle  controUlog 
the  case  was  based  upon  familiarity  and 
knowledge  of  the  minor  with  the  particular 
character  of  work  performed  by  him,  and  his 
experience  In  that  particular  business.  The 
case  of  Producers'  Oil  Co.  v.  Barnes,  103 
Tex.  515,  131  S.  W.  531,  decided  by  Justice 
Brown  of  the  Supreme  Court,  and  cited  by 
appellee,  is  an  authority  detrimental,  instead 
of  in  his  favor.  Barnes  was  a  minor,  and 
injur.ed  at  night  while  standing  on  planks 
laid  horizontally  on  the  framework  of  a  der- 
rick, 45  feet  above  the  ground,  caused  b.v 
his  foot  slipping  on  the  planks.  "Barnes  was 
about  19  years  old  at  the  time  of  the  acci- 
dent He  had  worked  In  other  oil  well  der- 
ricks about  two  months  before  he  commenced 
to  work  at  this,  but  he  worked  upon  the  floor 
of  the  derrick  and  never  upon  the  double 
boards.  He  had  been  at  work  at  this  place 
about  15  days  when  the  injury  occurred," 
and,  upon  the  particular  occasion,  volunteer- 
ed his  services  to  the  foreman,  necessary  to 
be  performed  at  night  upon  the  boards  above 
the  ground,  as  stated.  It  was  alleged  by 
him  that  there  were  no  lights  at  the  place 
where  he  was  required  to  work  In  the  night- 
time; that  there  were  water,  mud,  and  oil 
accumulated  upon  the  boards  upon  which  he 
was  required  to  stand;  that  the  boards  up- 
on which  he  was  required  to  stand  were 
slanting  so  as  to  cause  his  foot  to  slip.  The 
Supreme  Court  granted  the  writ  of  error  be- 
cause they  were  Inclined  to  the  (pinion  that 
the  evidence  did  not  show  with  sutUcient  cer- 
tainty the  negligence  of  the  oil  company,  nor 
that  the  slant  of  the  boards  contributed  to 
the  Injury  whl<di  Barnes  received.  Justice 
Brown  said: 

"It  is  evident  when  Barnes  went  npon  the 
double  boards  he  knew  there  was  no  light  in 
that  part  of  the  derrick;  therefore  he  assumed 
the  risks  incident  to  the  absence  of  the  light 
The  undisputed  evidence  shows  that  the  man 
ner  of  doing  the  work  necessarily  caused  w» 
t«r  and  mud  to  be  upon  the  double  hoards  am' 


sogle 


Tex.) 


DALLAS  PAIR  PARK  AMUSEMENT  ASS'N  v.  BARRENTINB 


'tl3 


Barnes  aBsnmed  the  rlBk  Incident  to  that  con- 
dition." 

Upon  tbe  tliird  question,  as  to  the  slanting 
boards,  and  as  to  the  negligence  of  the  com- 
pany in  allowing  them  to  be  slanted.  Justice 
Brown,  upon  analysis  of  the  testimony,  re- 
solved it  in  favor  of  Barnes,  and  upon  that 
question  alone  affirmed  the  judgment.  If 
not  for  that  question,  it  is  clearly  deduclbte 
the  cause  M-ould  have  been  rendered.  The 
case  of  Stamford  Ollmlll  Co.  v.  Barnes,  103 
Tex.  415,  128  S.  W.  875,  31  L.  R.  A.  (N.  S.) 
1218,  Ann.  Cas.  1913A,  111,  affords  some  anal- 
ogy to  the  particular  question  at  issue. 
Barnes  was  12  years  of  age  at  the  time  of 
the  injury;  he  was  at  the  ollmlll  upon  im- 
plied Invitation  sent  by  his  father  In  com- 
pany with  an  older  brother  on  business,  and 
as  a  licensee  had  the  right  to  be  at  the  mill. 
As  we  Interpret,  and  test  the  case,  the  se- 
rious question  was  whether  a  boy  of  that 
age  was  entitled  to  a  warning  with  reference 
to  the  dangers  attendant  upon  the  character 
of  property  owned  and  operated  by  defend- 
ant. There  was  a  bridge,  made  for  the  nse 
of  emplo.v^s  hanllniE;  hulls  in  dump  carte  to 
be  thrown  into  the  "conveyor"  of  the  oilmill. 
Yonng  Barnes  had  walked  to  the  part  of  tlie 
bridge  over  the  conveyor  and  was  watching 
its  <q>eration  when,  on  being  called  by  bis 
brother  and  starting  to  leave,  he  was  "over- 
balanced." He  testified  that  he  knew  of  tl>e 
presence  of  the  conveyor,  and  the  effect  of 
getting  bis  foot  into  it,  and  "knew  that  the 
simple  way  to  avoid  that  danger  was  to 
keep  bis  foot  out  of  the  conveyor."  Justice 
Williams  said: 

"It  is  necessarily  true,  therefore,  that  It  was 
not  from  a  lack  of  knowledge  and  experience, 
nor  because  of  the  absence  of  warning  or  re- 
straint by  defendant's  employ^,  but  from  a  mis- 
hap such  as  might  be  suffered  by  an  adult  as 
well  as  by  one  such  as  he,  that  the  unfortunate 
boy  suffered  his  injury." 

lie  further  said: 

"We  do  not  mean  that  contributory  negli- 
gence is  to  be  charged  to  the  boy  as  a  matter 
of  law,  but  that  the  omission  of  the  defendant 
in  not  instructing  and  protecting  bim  does  not 
constitute  actionable  negligence,  since  he  had 
the  knowledge  which  instruction  would  have 
given  him,  and  knew  how  to  avoid  this  particu- 
lar danger." 

[4]  The  question  of  contributory  negligence 
is  also  pertinently  raised  by  an  assignment 
reproduced  In  the  motion  for  new  trlaL  "If 
be  assnmes  the  risk  the  question  of  con- 
tributory negligence  does  not  arise,  for  by 
bis  assumption  of  the  risk  he  absolutely  pre- 
cludes himseU  from  a  recovery  for  any  in- 
jury that  may  result  to  him  from  such  risk." 
St.  L.  &  8.  F.  Ry.  Co.  v.  Mathls,  101  Tex. 
861-352,  107  S.  W.  536. 

The  injury  occurred  subsequent  to  the  en- 
actment by  the  Thirty-Third  Legislature  of 
an  act  relating  to  employers'  liability  and 
changing  the  common-law  rule  with  reference 
to  contributory  negligence,  fellow  servant, 
and  assumed  risk.  Gen.  Laws  of  Texas,  pp. 
429,  430  (Vernon's  Sayles'  Ann.  Civ.  St.  1814, 


art.  6246h  et  seq.).  This  law  provides  that 
it  shall  not  be  a  defense  if  an  employe  is 
guilty  of  contributory  negligence,  but  in 
such  event  the  damages  shall  be  dlminisbed 
in  the  proportion  to  the  amount  of  negligence 
attributable  to  such  employ^  Section  1,  par. 
1.  I'aragraph  3,  §  1,  eliminates  assumed 
risk  as  a  defense  unless  the  injury  was 
caused  by  the  willful  intention  of  the  em- 
ploye, and  section  2  of  the  act  provides: 

"The_  provisions  of  this  act  shall  not  apply 
to  actions  to  recover  damages  for  •  •  • 
personal  injuries  sustained  by  domestic  serv- 
ants, farm  laborers,  nor  to  the  em^loy^s  of  any 
person,  firm  or  corporation  opcratmg  any  rail- 
way as  a  common  carrier,  nor  to  laborers  en- 
gaged in  working  for  a  cotton  gin,  nor  to  em- 
ployes of  any  person,  firm  or  corporation  bav- 
mg  in  his  or  their  employ  not  more  than  five 
employes." 

The  cause  was  tried  In  March,  1915,  in  the 
district  court  of  Dallas  county,  and  we  feel 
persuaded  that  able  counsel  in  this  case 
were  cognizant  of  the  terms  and  purport  of 
the  act.  The  case  was  tried,  however,  as 
being  controlled  by  the  principles  of  the  com- 
mon law  affecting  the  questions  of  negligence 
and  assumed  risk,  and  involving  the  proposi- 
tion of  minority,  without  any  mention  in  the 
brief  or  In  the  argument  therein  of  the  stat- 
ute. The  cause  having  been  pitched  upon 
those  lines,  we  are  regarding  it,  as  to  this 
particular  record,  as  controlled  by  those 
principles.  We  are  assuming  that  under  the 
view  of  counsel  as  to  the  provisions  of 
this  act,  on  account  of  the  record  not  show- 
ing that  appellant  did  not  have  in  Its  em- 
ployment more  than  five  employes,  the  act 
does  not  apply.  This  court  held  the  act  con- 
stitntlonal,  in  the  case  of  Memphis  Cotton 
Oil  Co.  V.  Tolbert,  171  S.  W.  309,  and  repeat- 
ed tbe  holding  In  the  case  of  Postex  Cotton 
Mill  Co.  T.  McCamy,  184  S.  W.  569. 

[I]  If,  upon  another  trial  of  the  cause, 
proof  should  be  different,  and  the  act  appli- 
cable, the  matter  of  assumed  risk  as  a  de- 
fense is,  of  course,  eliminated.  As  stated,  at 
common  law,  assumed  risk  precludes  contrib- 
utory negligence  in  ending  the  case,  and 
Chief  Justice  Phillips,  in  the  case  of  O.,  U. 
&  H.  B.  Co.  V.  Hodnett,  106  Tex.  194,  163  S. 
W.  18,  presents  a  clear  disquisition  of  tbe 
difference  between  tbe  defenses.  If  the  act 
applies,  the  cause,  of  course,  should  be  tried 
under  that  act.  The  case  of  Railway  Co.  v. 
Matbis,  supra,  by  Chief  Justice  Oalhes,  pre- 
sents on  certificate  an  opinion  upon  assumed 
risk,  as  well  as  contributory  negligence,  an- 
swering both  questions  of  the  Court  of  Civil 
Apiieals.  An  engineer  was  guilty  of  assumed 
risk,  by  falling  into  the  unlighted  pit  of  a 
turntable,  in  passing  from  the  roundhouse  of 
a  railway  to  the  depot,  because  he  chose  that 
path  of  travel  Instead  of  another  which  was 
safer.  After  so  deciding.  Chief  Justice 
Gaines  said: 

"As  pointed  out  In  the  case  of  Texas  &  Pa- 
cific Railway  Co.  v.  Bradford,  66  Tex.  732  [2 
P.  W.  595,  59  Am  Rep.  639],  between  the  doc- 
trine of  .assumed  risk  and  contributory  neglj- 
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sence,  ae  applicable  to  such  case,  in  contribu- 
tory neglieence  the  question  usually  arises. 
What  would  a  prudent  man  have  done  under 
the  circumstances?  If  a  prudent  man,  under 
the  exigencies  of  the  case,  would  have  talten 
the  chances  and  acted  as  plaintiff  acted,  he  is 
acquitted  of  negligence." 

He  also  cited  the  case  of  Gulf,  Colorado 
&  Santa  F6  Ry.  Co.  v.  Gasscamp,  69  Tex. 
545,  7  S.  W.  227,  holding  that  it  was  a  ques- 
tion for  the  Jury  whether  a  plaintiff,  who 
knew  of  certain  defects  on  a  bridge  and 
crossed  it,  and  was  Injured,  was  guilty  of 
contributory  negligence,  although  there  was 
another  safe  way  he  may  have  gone  and 
thus  avoided  the  Injury.  Upon  the  facts 
propounded  in  the  certificate  the  Supreme 
Court,  in  the  Mathis  Case,  held  Mathls  guil- 
ty of  assumed  risk,  thongh  not  conclusively 
guilty  of  contributory  negligence.  In  this 
case,  appellee  Barrentlne,  testified  that  he 
was  ordered  to  turn  out  the  lights,  and  after 
a  short  period  of  time  he  was  then  ordered, 
with  others,  to  close  the  doors  for  the  pur- 
pose of  discontinuing  the  business  for  the 
night.  The  care  he  used  in  the  performance 
of  his  duty  is  not  very  clear  in  this  particu- 
lar record.  Cases,  of  course,  can  exist  where 
an  ordinarily  prudent  man  can  exercise  care 
in  the  dark  in  performing  his  work  and  at 
the  same  time  stumble  over  an  obstruction, 
the  position  of  which  In  the  daytime  he 
would  be  acquainted  with. 

Upon  the  condition  of  the  record  we  do 
not  think  the  case  should  be  reversed  and 
rendered  on  the  doctrine  of  assumed  risk; 
hence  reverse  and  remand  it  for  another 
triaL 

On  Motion  for  Rehearing. 

[I]  Bearing  in  mind  the  ninth  assighuient 
of  error,  challenging  the  Instruction  of  the 
court,  on  the  question  of  the  master  warning 
the  plaintiff,  we  have  probably  traveled  from 
the  main  issue,  to  some  extent,  ixt  the  opin- 
ion. Applying  the  controversy  over  the  rule, 
to  the  actual  record  as  presented,  the  ques- 
tion is.  Should  the  master  be  required  to 
warn  Barrentiue,  before  he  started  around 
the  Indosure,  to  close  the  doors,  after  the 
lights  were  out?  He  knew  it  was  dark,  and 
the  inability  to  see  the  stobs  was  as  imput- 
able to  him  as  any  other  person.  He  had 
been  closing  .the  doors  during  the  different 
periods  of  time  he  had  been  engaged  in  work 
for  nearly  2  years ;  he  testifled  he  did  not 
have  to  be  warned  about  running  over  the 
stobs,  though  he  did  say  he  did  not  know 
of  the  danger  resultant  from  the  stobs.  Of 
course  he  did  not  have  to  be  warned  about 
running  over  the  stobs,  but,  was  he  as 
cognizant  of  the  danger  in  stumbling  over 
the  stobs,  as  the  master?  To  stiy  that  the 
master,  under  such  conditions,  would  have 
to  warn  n  minor  of  the  experience  Bar- 
rentlne is  shown  to  have  had  not  to  stump 
bis  toe  upon  the  stobs  It  seems  to  us 
exceeds   the  limit   of  the   persons   attribnt-   Cent  Dig.  S  2297;   Dec.  Dig.  «=»501(3).] 


able  by  the  law,  requiring  instructions  to 
minors  by  employers.  Bessey  v.  Newlcba- 
wanlck  Co.,  94  Me.  61,  46  Atl.  806 ;  Wagner 
V.  Piano  Man.  Co.,  110  Wis.  48,  85  N.  W. 
643.  There  is  no  duty  Imposed  upon  the  mas- 
ter to  instruct  a  minor  servant  when  be 
could  not  enlarge  the  minor's  knowledge  in 
the  premises.  Northern  Alabama  Coal,  Iron 
&  R.  B.  Co.  v.  Beacham,  140  Ala.  422,  37 
South.  227.  An  employer  Is  not  required  to 
Instruct  a  14  year  old. boy  of  average  Intelli- 
gence of  allowing  a  portion  of  his  body  to 
project  beyond  the  sides  of  an  elevator  on 
which  his  duties  required  him  to  ride,  where 
he  already  knows  tliat  if  he  does  so  he  is 
likely  to  be  caught  between  the  elevator  and 
passing  floors  and  Injured.  Cronin  v.  Co- 
lumbian Mfg.  Co.,  75  N.  H.  319,  74  AU.  ISO. 
29  L.  R.  A.  (N.  S.)  111.  See,  also,  a  dlscu;$- 
slon  by  Justice  Presler,  when  on  the  Ft. 
Worth  Court  of  Civil  Appeals,  in  the  case 
of  Mitchell  V.  Comanche  Cotton  Oil  Co.,  51 
Tex.  Civ.  App.  507-511,  113  S.  W.  isa 

[7]  If  the  appellant  was  not  required  to 
warn  the  appellee,  Barrentlne,  to  be  careful 
of  the  stobs,  and  avoid  them,  the  charge  that 
a  failure  to  warn.  If  a  man  of  ordinary  pru- 
dence would  have  instructed  Barrentlne,  con- 
stituted negligence  was  material  error. 

It  Is  true  that  the  criticism  embodied  in 
the  particular  assignment  could  have  been 
leveled  at  the  whole  paragraph  of  the  charge, 
ou  the  particular  question.  However,  we 
think  the  assignment,  based  upon  the  ex- 
ceptions to  the  charge  of  the  court,  sufticieut- 
iy  raised  the  error  to  the  trial  court,  a;> 
that  we  should  regard  it  on  this  appeal. 

The  motion  for  rehearing  is  overruled. 


MISSOURI,  K.  &  T.  RT.  CO.  v.  GIL- 
CREASE.    (No.  1005.)* 

(Court  of  Civil  Appeals  of  Texas.     Amarilla 

May   81,    1916.      Rehearing    Denied 

June  28,  1916.) 

1.  EVIOBNOE   «=»470  —  Opinioh    Evidkuce  — 
Mattebs  fob  Jukt. 

A  witness  should  state  facts,  where  thcx  are 
such  as  can  be  detailed  to  the  jury,  and  Ipave  it 
to  the  jury  to  draw  tlie  proper  conclusion  and 
deduction  arising  therefrom. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  S  2220 ;    Dec.  Dig.  <e=»470.] 

2.  Evidence   €=»473  —  Opinion— Infeeesces 
FitoM  Collective  Facts. 

The  conclusion  of  a  common  obserrer,  tn- 
tifying  as  to  the  result  of  observation  made  at 
the  time  in  regard  to  the  common  appearaoc* 
of  facts  and  conditions  of  things  which  cannot 
be  reproduced  by  description,  is  admissiblp.  ' 
[Ed.  Note. — For  other  cases,  see  Evidcnre, 
Cent  Dig.  M  2220-2233;  Dec.  Dig.  <»5>47;;.] 

3.  Evidence  ®=>501(3)  —  Opinion  —  Conclc- 
siON — Bodily  and  Mental  Cosdition. 

A  witness  may  give  his  opinion  as  to  thf 

mental  or  physical  condition  of  a  party,  aftfr 

relating  the  facts  upon  which  such  opinion  is 

based. 

[Ed.   Note.— For  otiier  jeases,   see  Evidence, 
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4.  Evide:»ci!  «=»501(3)— Opiniow  Bvidknce— 
Foundation. 

Opinion  as  to  mental  or  physical  coaaiboa 
may  be  given  before  or  after  testimony  of  the 
nitnesB  as  to  the  facts  upon  which  his  opinion 
is  based. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  2297 ;    Dec.  Dig.  «S=»601(3).] 

5.  EviDBNCB  «s>477(2)  —  Opinion  Bvidknce 
—Bodily  Condition. 

After  testimony  of  a  witness  as  to  his  ob- 
servation of  the  effect  of  labor  upon  plaintiff 
in  personal  injury  suit,  he  eonld  pve  his  opin- 
ion whether  the  plaintiff  could  perform  light 
or  heavy  labor  and  could  do  so  continuously. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2238;   Dec  Dig.  <S=477(2).] 

U.  Appeal  and  Error  <S=>1(US(7)— Habmij:sb 
Error— Exclusion  of  Testimont  on  Fob- 
MEB  Trial. 
In  personal  injury  aotion,  the  exclusion  of 

testimony  of  doctors  on  former  trial  as  impouch- 

ing  evidence  was  not  prejudicial  to  defendant; 

where  its  admission  coald  not  have  affected  the 

case. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,    Cent.    Dig.    {    4160;     Dec.    Dig.    «s> 

1048(7).] 

Appeal  from  District  Court,  Oollln  County. 

Action  by  B.  D.  OUcrease  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Frcxn  a  Jndgment  for  plaintiff,  defendant 
appeals.     AflSnued. 

Wallace  Hughston  and  W.  R.  Abernathy, 
both  of  McKlnney,  and  C.  C.  Hufl",  of  Dallas, 
for  appellant.  •  F.  E.  Wilcox  and  R.  C.  Mer- 
iltt,  both  of  McKlnney,  for  appellee. 

HUFF,  C.  J.  The  appellee  sued  for  In- 
juries sustained  while  employed  by  appel- 
lant, as  a  section  band  on  appellant's  rail- 
road, and  obtained  a  verdict  and  Judgment 
for  13,000.  It  is  substantially  alleged  and  so 
found  by  tbe  Jury,  that  one  J.  L.  Faulkner, 
a  colaborer  with  appellee  on  tbe  section,  and 
with  whom  appellee  was  working,  gave  a 
heavy,  unusual  jerk  of  a  railroad  tie ;  that 
be  Jerked  It  suddenly  and  before  appellee  was 
ready,  quicker  than  was  usual  and  custo- 
mary ;  jerked  it  sideways  Instead  of  giving 
it  a  steady,  straight  pull,  as  it  was  usually 
and  ordinarily  done.  This  negligence  was 
alleged  and  found  to  be  the  proximate  cause 
of  tbe  injury,  without  any  negligence  on  the 
part  of  the  appeUee  contributing  to  bis  In- 
Jury,  and,  further,  tbat  he  did  not  assume 
tbe  risk.  His  injuries  alleged  and  shown 
were  to  bis  back,  bis  kidneys,  bladder,  and 
other  portions  of  bis  body.  Tbe  evidence  Is 
conflicting  between  tbe  physicians  as  to  tbe 
nature  of  his  injuries.  If  tbe  Jury  accepted 
appellee's  testimony,  tbey  could  And  be  was 
severely  injured  and  suffered  severely,  and 
so  continued  to  suffer ;  that  It  incapacitated 
the  appellee  to  do  manual  labor,  and  which 
was  bis  only  means  of  earning  a  living; 
and,  while  tbey  find  his  Injury  was  not  per- 
manent, there  are  facts  which  will  warrant 
the  finding  tbat  its  continuance  will  proba- 
bly be  of  long  duration,  and  tbat  be  will  con- 
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tlnue  to  suffer  for  a  long  time.  This  partlo 
ular  Issue  was  not  submitted  to  the  jtiry  or 
passed  on  by  them,  and  we  must  presume  the 
court  so  found  the  issue  in  favor  of  appel- 
lant, and  do  so  in  sustaining  the  judgment 
of  tbe  court  tor  tbe  amount  found  by  tbe 
Jury.  Tbe  first  assignment  of  error  Is  In 
admitting  tbe  testimony  of  one  M.  L.  Brock : 
"I  think  R.  D.  Gllcrease  is  able  to  do  light 
work  on  the  farm  occasionally,  but  I  do  not 
think  tbat  he  will  be  able  to  do  any  work  ree- 
ularly  every  day,  R.  D.  Gllcrease  is  not  able 
to  do  any  heavy  work  on  the  farm  or  anywhere 
else." 

The  appellant  objected  because: 

"(a)  The  same  is  the  opinion  or  conclusion  of 
the  witness,  and  not  a  statement  of  any  fact; 
(b)  prejudicial;  (c)  and  such  evidence  is  the 
opinion  of  a  nonexpert  witness,  concerning  mat- 
ters about  which  he  is  not  comiictcnt  to  speak : 
(d)  and  said  witness  is  not  qualified  to  express 
an  opinion." 

Tbe  trlal»court  added  the  following  qualifi- 
cation to  the  bill  of  exception: 

"This  witness  had  also  testified  as  follows: 
That  plaintiff  came  to  bis  place  in  November, 
1914;  that  he  fcave  him  plowing  to  do:  he 
gave  him  that  kind  of  work  to  do  because  he 
apparently  was  not  able  to  do  hard  work:  that 
it  had  tbe  appearance  of  making  plaintiff  weak 
and  worn  out,  or  to  do  a  hard  day  s  work ;  that 
he  noticed  during  the  time  be  was  at  work  that 
he  was  weak  and  worn  out  after  the  day's  work 
was  over  and  to  be  suffering  greatly ;  that  after 
doing  a  day's  work  R.  D.  Gllcrease  appeared  to 
be  very  weak  and  worn  out." 

The  evidence  objected  to  Is  clearly  tbe  opin- 
ion of  the  witness.  Railway  Co.  v.  Demsey, 
40  Tex.  av.  App.  398,  80  S.  W.  787 ;  Wells 
Fargo,  etc.,  v.  Boyle,  39  Tex.  Civ.  App.  365, 
87  S.  W.  164 ;  Roth  v.  Travelers'  Protective 
Association,  102  Tex.  241.  115  S.  W.  31,  132 
Am.  St.  Rep.  871,  20  Ann.  Cas.  97.  Unless 
tbe  facts  recited  by  the  trial  Judge  In  his 
qualification  to  the  bill  are  sufficient  as  a 
predicate  for  the  opinion,  tbe  evidence  should 
have  been  excluded.  The  witness  was  a 
nonexpert.  Tbe  witness  must,  under  such 
circumstances,  relate  the  facts  upon  which 
his  conclusion  is  based.  Tbe  testimony  of 
this  witness,  as  given  by  him  is  set  out  in 
appellant's  brief,  and  Is  concurred  In  by  ap- 
pellee, and  is  as  follows: 

"My  name  is  M.  L.  Brock ;  my  age  45  years 
old.  My  business  is  farming,  and  I  live  five 
miles  west  of  Ferris  In  Ellis  county.  I  have 
been  engaged  in  farming  all  my  life.  I  have 
known  B.  D.  Gilcrcase  since  November,  1914. 
He  has  worked  for  me.  R.  D.  Gilereasc  is  now 
living  in  a  tent  on  J.  M.  Bachelor's  farm  on 
Bear  creek,  about  three  miles  west  of  Ferris, 
Tex.  I  gave  R.  D.  Gllcrease  farm'  work,  plow- 
ing. 1  have  given  him  20  days'  plowing  from 
that  time  until  now.  I  gave  R.  D.  Gilcrease, 
when  he  came  to  my  place  in  November,  1914, 
that  kind  of  work  to  do  because  he  apparently 
was  not  able  to  do  any  hard  work.  It  uad  Ac 
appearance  of  making  R.  D.  Gilcrease  weak 
and  worn  out  to  do_  a  day's  work,  and  after 
the  day's  work  I  noticed,  during  the  time  that 
R.  D.  Gilcrease  was  at  work,  tbat  he  was  weak 
and  not  able  to  do  a  day's  work,  and  was  worn 
out  after  the  day's  work  was  over.  He  appear- 
ed to  be  suffering  considerable.  I  don't  think  z''^*  T 
that  B.  D.  Gilcrease  is  able  to  make  a  full  hand,  VjOOQ  IC 
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on  the  fam,  beoanse  I  don't  think  he  is  physi- 
cally able  to  make  a  fall  hand  on  the  farm. 
After  doing  a  day's  work  R.  D.  Gilcrease  ap- 
pears to  be  very  weak  and  worn  out.  I  think 
that  B.  D.  Gilcrease  is  able  to  do  light  work 
on  the  farm  occasionally,  but  I  don't  think 
that  he  would  be  able  to  do  any  work  regular 
every  day.  R,  D.  Gilcrease  is  not  fit  for  any 
heavy  work  on  the  iarm  or  anywhere  else.  He 
don't  seem  to  be  physically  able  to  do  hard 
work.  •  *  *  I  have  known  B.  D.  Gilcrease 
»ince  November,  1914." 

The  fifth  assignment  objects  to  the  state- 
ment of  this  witness  that  he  gave  appellee 
that  kind  of  work  because  apparently  he  was 
not  able  to  do  any  other  kind  or  hard  work. 

The  sixth  Is  to  the  testimony  that  it  had 
the  appearance  of  making  appellee  weak  and 
worn  out  after  the  day's  work,  and  he  no- 
ticed during  the  time  the  appellee  was  at 
work  that  he  was  weak  and  not  able  to  do  a 
day's  work,  and  was  worn  out  after  the  day's 
work  was  over.  , 

The  seventh,  that  he  did  not  think  he  was 
able  to  make  a  full  hand  on  the  farm. 

The  eighth,  that  he  was  able  to  do  light 
farm  work.  The  ninth,  that  be  does  not  seem 
to  be  physically  able  to  do  hard  work. 

[1,  2]  It  has  been  repeatedly  said  by  our 
courts  that  the  correct  practice  is  for  the 
witness  to  state  facts  where  they  are  such  as 
can  be  detailed  to  the  jury,  and  leave  It 
to  the  jury  to  draw  the  proper  conclusion 
and  deduction  arising  therefrom.  Clardy  v. 
CalUeoate,  24  Tex.  170-173.  There  are  ex- 
ceptions, however,  to  the  general  rule,  as  well 
established  as  the  rule,  The  conclusion  of 
a  common  observer,  testifying  as  to  the  re- 
sult of  his  observation,  made  at  the  time, 
in  regard  to  the  common  appearance  of  facts 
and  a  condition  of  things  which  cannot  be 
reproduced  and  made  palpable  to  the  Jury, 
is  said  to  be  admissible.  McCabe  v.  San  An- 
tonio, etc.,  39  Tex.  Civ.  App.  614,  88  S.  W. 
387.  So,  also,  where  the  facts  which  con- 
stitute the  cause  from  which  the  opinion 
of  the  witness  deduced  the  effect  cannot 
themselves  be  so  presented  or  communicated 
to  the  mind  of  the  jury  as  to  Impart  to  them 
the  knowledge  actually  possessed  by  the  wit- 
ness. Turner  v.  Strange,  56  Tex.  143.  Under 
these  exceptions  and  the  like,  the  statement 
of  the  witness  that  it  appeared  the  work 
done  made  appellee  weak  and  worn  out  after 
the  day's  work,  that  he  noticed  he  was  weak 
and  worn  out,  are  admissible.  The  courts 
of  this  state  recognize  these  exceptions  in 
the  following  cases:  Railway  Company  v. 
Brown,  30  Tex.  Civ,  App.  57,  69  S.  W.  1010 ; 
Railroad  Company  v.  Adams,  121  S.  W.  876 ; 
Railway  Co.  v.  ParneU,  56  Tex.  Civ,  App. 
265,  120  S.  W.  951 ;  Railway  Co.  v.  Dellmon, 
171  S.  W.  799 ;  San  Antonio  Traction,  etc.,  v. 
Flory,  45  Tex.  Civ.  App.  425,  100  S.  W.  202; 
BaUroad  Co.  v.  Pruitt,  157  S.  W.  236;  Bail- 
way  Co.  V.  Sandlln,  57  Tex.  Civ.  App.  151, 
122  S.  W.  60. 

The  witness  having  testified  to  the  appar- 
■ent  suffering,  weakness,  and  worn-ont  condi- 
tion after  a  day's  work  at  light  labor  were 


the  facts  observed  by  blm  wblch  tbe  trial 
court  says  was  the  testimony  which  au- 
thorized tbe  admission  of  the  opinion  set 
out  under  tbe  first  assignment. 

[3,  4]  A  witness  may  give  his  opinion  as  to 
tbe  mental  or  physical  condition  of  a  party 
when  they  have  related  the  facts  npon  which 
such  opinion  is  found,  and  it  Is  not  material 
whether  the  facts  are  given  before  or  after 
such  opinion.  It  Vould  hardly  have  fallen 
within  tbe  province  of  tbe  trial  Judge  to  tiave 
excluded  the  opinion  of  tbe  witness  because 
be  did  not  agree  with  him  from  the  facts 
detailed.  Garrison  v.  Blanton,  48  Tex.  302, 
303;  Railway  Co.  v.  Jarrard,  65  Tex.  560; 
Railway  Co.  v.  John,  9  Tex.  Civ.  App.  342, 
29  S.  W.  658.  It  has  been  held  that  a  non- 
expert witness  may  testify  as  to  the  effect 
upon  the  injured  party's  capacity  to  work  or 
labor.  Railway  Co.  v.  Smith,  90  S.  W.  926; 
Railway  Co.  v.  Watts,  36  Tex.  Civ.  App.  29, 
81  S.  W.  326 ;  Railway  Co.  v.  Jones,  39  Tex. 
Civ.  App.  480,  88  S.  W.  445,  and  the  other 
authorities  cited  herein. 

[6]  We  believe  the  witness,  having  observ- 
ed tbe  effect  of  labor  upon  the  appellee,  as 
to  exhausting  him,  wearing  him  out,  and 
noticing  his  suffering,  and  also  that  he  was 
weak,  could  give  his  opinion  whether  be 
could  perform  heavy  or  light  labor  or  could 
do  so  continuously.  As  to  tbe  testimony  of 
Brock,  objected  to,  we  find  no  error  on  tbe 
part  of  the  court  in  overruling  tbe  several 
exceptimis  thereto,  and  the  assignments 
thereon  will  be  overruled. 

The  second  assignment  is  to  the  testimony 
of  Frank  Smith  that,  "Yes ;  R.  D.  GUcrease 
seems  to  have  a  weak  back  and  kidneys." 
The  witness  was  a  half-brother  of  appellee, 
and  saw  him  work  before  and  after  his  in- 
jury; saw  him  at  work  after  the  Injury, 
plowing  and  picking  cotton,  which  he  had  to 
do  by  crawling  on  his  knees;  that  stooping 
gave  him  great  pain.  He  noticed  that  ap- 
pellee flinched  when  he  would  stoop;  that 
he  would  have  fever  at  night  after  this  work : 
that  he  would  have  to  stop  often  to  let  bis 
kidney  act;  and  that  he  seemed  to  suffer  a 
great  deal  with  his  kidneys.  Railway  Co.  v. 
Cllppenger,  47  Tex.  Civ.  App.  610,  106  S.  W. 
155;  Railway  Co.  v.  Schuler,  46  Tex.  Civ. 
App.  356,  102  S.  "Vfr.  783,  and  authorities  here- 
tofore cited.  Mrs.  Smith,  the  mother  of  a|v 
pellee,  ahso  testified  as  to  tbe  condition  of  his 
kidneys,  without  objection;  her  testimony 
being  in  its  nature  substantially  the  same  as 
Frank  Smith's. 

The  third  assignment  is  also  to  Smith's 
testimony,  to  the  effect  that  he  was  not  nble 
to  make  a  full  hand.  This  is  disposed  ot 
by  what  has  heretofore  been  said  by  us. 

The  fourth  assignment  Is  to  the  testimony 
of  McDonald,  to  the  came  effect  as  that  of 
Smith,  and  part  of  Brock's  testimony.  We 
believe  this  evidence  also  admissible,  vvbUe 
the  witness  did  not  testify  gnite  so  foUy  as 
to  his  observation  of  tbe  appdiee  as  did  tbe 
others,   but  simply  states  be  s^ms  to    be 
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weak  In  tbe  back  and  suffering  with  bis 
back  ^d  kidneys.  TbU  assignment  Is  over- 
raled. 

The  elgbth  and  tentb  assignments  are  also 
overruled,  to  the  evidence  admitted  over  the 
objection  of  appellant,  for  tbe  reasons  here- 
tofore given. 

[I]  We  do  not  tblnk  any  material  error. 
If  error  at  all.  Is  shown  by  assignments  11 
and  12,  In  excluding  the  testimony  of  Dr. 
Ben  Largent  and  Dr.  J.  E.  Hunter,  given 
on  a  former  trial  of  this  case.  It  appears  tbe 
court  stenographer  was  placed  on  the  stand 
to  show  that  tbe  two  doctors,  on  tbe  former 
trial,  testified  that  they  then  found  appellee 
with  fever  when  they  examined  him  for  the 
purpose  of  testifying.  The  testimony  ottered 
as  part  of  their  then  evidence  we  do  not  re- 
gard as  explaining  their  statement  with  ref- 
erence to  bis  fever  or  their  statement  of 
that  fact.  The  witnesses  on  tbe  present  trial 
had  testifled  be  bad  no  fever,  when  they 
first  examined  him,  and  their  former  testi- 
mony on  that  point  was  offered  in  the  nature 
of  impeachment  We  do  not  think  the  offered 
testimony  explained  the  apparent  contradic- 
tion, and  could  not,  If  It  bad  been  received, 
have  affected  the  case  either  one  way  or  tbe 
other. 

Tbe  thirteenth  assignment  assails  tbe  ver- 
dict as  being  excessive.  While  tbe  verdict  Is 
more  than  we  would  have  awarded  upon 
this  record,  we  are  yet  unable  to  say  that 
a  remittitar  should  be  filed.  It  was  a  mat- 
ter which  the  Jury  and  trial  court  could  bet- 
ter determine  than  we,  and  It  Is  not  so  gross- 
ly excessive  in  our  Judgment  as  to  demand 
that  it  be  set  aside,  or  that  a  remittitur  be 
ordered. 

The  case  will  be  affirmed. 


TEXAS  &  N.  O.  R.  CO.  et  aL  v.  JONES. 
(No.  1000.) 

(Court  of  CHvi]  Appeals  of  Texas.     Amarillo. 

May  81,  1016.     On  Motion  for  Rehearing, 

June  21,  1016.) 

1.  Cabbiebs  «=»318(»)  —  Injtby  to  Alioht- 
iNQ  Passbhoeb— StrmciEKOT  of  Evidbnce. 

In  action  by  husband  for  wife's  injuries 
while  alighting  from  passenger  train,  caused  by 
bumping  of  cars,  conflicting  erfdence  strongly 
contradicting  plamtiff's  claim,  and  unexplained 
absence  of  testimony  by  plaintiff  and  daughter, 
both  present  at  accident,  held  not  to  support 
verdict  for  plaintiff. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  i  1814;   Dec.  Dig.  <3=»818(0).] 

2.  Evidence  <s=>76— Presumptions— Failxjbk 
of  Plaintiff  to  Testift. 

The  failure  of  plaintiff  to  testify  as  to  facts 
material  to  her  case  and  directly  under  her 
observation  allows  a  presumption  against  her 
that  swdt  testimony  would  operate  to  her  preju- 
dice. 

[Ed.   Note.— Fbr   other   cases,    see   Evidence, 
Cent  Dig.  f  96;   Dec  Dig.  <&=»76.] 


3.  Appeal  and  Ebbob  4=31003  —  Bkvisw  — 
Questions  or  Fact— Suffioienot  of  Bvi- 

nSNOE. 

It  is  the  undoubted  duty  of  tbe  appellate 
court  to  interfere  and  set  aside  a  verdict  where 
it  has  the  conviction  that  the  verdict  is  wrong 
and  dearly  against  the  preponderance  of  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3938-3943 ;  Dec  Dig.  «=» 
1008.] 

On  Motion  for  Rehearing. 

4.  Appeal  ANn  Ebrob  4=»731(5)— Assionhent 
OF  E^BOBS— Specifications— SuFFiciENCT  of 
Evidence. 

An  assignment  of  error,  "because  the  verdict 
and  the  judgment  are  against  tbe  great  prepon- 
derance of  the  evidence,"  specifying  the  evidence, 
followed  b;  a  statement,  purporting  to  be  a  part 
thereof,  that  "said  verdict  and  judgment  being 
so  clearly  against  the  great  preponderance  cif 
tbe  evidence,  the  court  would,  in  its  discretion 
and  tbe  power  invested  upon  it  under  tbe  law,  set 
tbe  verdict  aside  and  grant  a  new  trial  herein," 
held  sufficient  statement  of  a  manifestly  wrong- 
ful verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8021 ;  Dec.  Dig.  ®=>731(5).J 

6.  Appeal  and  Bbbob  4s»1003  —  Revuw  — 

Question  of  Fact. 
Although  there  may  be  sufficient  evidence  to 
carry  a  case  to  a  jury,  yet  if  the  verdict  ren- 
dered is  so  against  tbe  preponderance  of  the 
Evidence  as  to  show  that  manifest  injustice 
has  been  done,  it  may  be  set  aside  on  appeal 
although  In  so  doing  it  is  necessary  to  disre- 
gard evidence  overborne. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  &§  3938-3943;  Dec  Dig.  e=> 
1003.] 

Appeal  from  District  Conrt,  Oollln  Oonn- 
ty ;  M.  H.  Oamett,  Judge. 

Action  by  A.  J.  Jones  against  tbe  Texas 
ft  New  Orleans  Railroad  Company  and  an- 
other. From  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Reversed  and  remanded. 

O.  R.  Smith,  of  McKinney,  and  Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  for 
appellants.  Clarence  Merritt  of  McKinney, 
for  appellee. 

HENDRI(3KS,  J.  The  appellee,  A.  J. 
Jones,  sued  the  appellants,  the  railway  com- 
panies, for  injuries  alleged  to  have  occurred 
to  his  wife,  Mary  Jones,  as  a  passenger,  at 
and  near  the  depot  in  Dallas,  Tex.,  while  in 
tbe  act  of  alighting  from  a  train.  Tbe  ap- 
pellee and  wife  were  residents  of  Collin  coun- 
ty, Tex.,  and  before  the  occurrence,  charged 
as  negligence,  Mrs.  Jones  had  been  on  a  visit 
to  some  relatives  In  Houston  county,  Tex. 
She  was  accompanied  by  her  five  children, 
ranging  in  age  from  three  to  eleven  years, 
and  on  the  return  trip,  arriving  at  Dallas, 
at  the  Elm  street  station  In  that  dty,  her 
husband  was  present  at  the  dei>ot  to  meet 
her,  from  which  place  they  continued  the 
journey  over  an  Intemrban  line  from  Dallas 
to  McKinney. 

As  tbe  Journey  proceeded  on  the  Interur- 
ban  to  McKinney,  Mrs.  Jones'  condition  de- 
veloped the  preliminary  pains  of 
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neceEsitatlng,  upon  arriTal  at  jMcKimiey,  an 
Immediate  attendance  of  a  pbysidan,  and 
after  arrlyal,  within  a  few  hours,  the  mis- 
carriage became  complete.  According  to 
opinion  testimony,  at  the  time  of  the  miscar- 
riage, her  condition  of  pregnancy  had  been  of 
about  three  months'  duration,  and  during 
which  time  the  periodic  menstrual  flow  of 
Mrs.  Jones  had  continued.  A  cross-examina- 
tion of  Mrs.  Jones  devel(^)ed  that,  a  short 
time  previous  to  her  departure  from  Houston 
county  for  her  return  to  Collin  county,  she 
had  picked  cotton,  while  visiting  one  of  her 
relatives,  for  the  period  of  about  a  week, 
necessitating  the  dragging  of  a  cotton  sack 
between  the  cotton  rows.  It  was  in  evidence 
that  she  had  made  admission  of  a  previous 
miscarriage,  of  not  as  severe  a  character, 
though,  as  the  one  in  question.  Her  testi- 
mony on  the  stand  was  that  she  was  not  sure 
that  the  previous  trouble  was  a  miscarriage, 
and,  if  so,  it  occurred  about  eight  years  prior 
to  the  present  injury,  and  subsequent  there^ 
to  she  had  given  birth  to  two  children. 

It  was  alleged  in  the  petition  that  upon 
arrival  of  the  train  at  Dallas,  on  account  of 
the  train  standing  upon  the  crossing  at  Elm 
street,  the  same  was  uncoupled  at  the  Elm 
street  crossing  and  the  front  end  of  said 
train  was  pulled  north  toward  the  Union 
Station,  leaving  plalntllTs  wife  and  Children 
in  a  coach  south  of  the  crossing,  and  that, 
while  she  was  alighting  and  on  the  platform 
steps  of  the  coach,  the  front  of  the  train 
which  had  been  uncoupled  backed  against 
the  coach  on  which  she  was  situated  with 
unusual  violence,  throwing  her  against  the 
floor  and  platform  thereof  as  she  was  de- 
scending the  steps,  causing  the  injury.  The 
alleged  negligence  submitted  by  the  trial 
court  as  a  special  Issue  was: 

"Whether  or  not  the  train  upon  which  Mrs. 
Jones  was  riding  gave  a  violent  and  unusual 
jar,  or  jerk,  while  she  was  attempting  to  alight 
therefrom,  •  •  •  caused  by  reason  of  the 
front  coach  on  said  train  being  propelled  against 
the  portion  of  the  train  upon  which  she  was  rid- 
ing and  from  which  she  was  attempting  to 
alight" 

The  appellant  specifically  denied  the  al- 
legation of  negligence,  and  previous  to  the 
trial  took  the  depositions  of  three  different 
women  friends  ot  Mrs.  Jones,  who  visited 
her  at  her  home  in  McKinney,  the  testimony 
in  which  disclosed  statements  of  Mrs.  Jones, 
without  any  declarations  of  any  Jar  or  bump 
of  the  train  causing  the  particular  injury, 
and  which,  in  Its  nature,  such  testimony  of 
said  statements  Is  Incompatible  with  the  the- 
ory of  negligence  asserted  in  the  petition; 
hence  the  appellee,  A.  J.  Jones,  the  neces- 
sary and  only  i>arty  plaintiff  to  this  suit, 
was  up<m  notice  before  the  trial  of  the  prof- 
fer of  a  sharp  contest  of  the  issue  whether 
or  not  the  bump  or  Jar  of  the  coach,  from 
which  Mrs.  Jones  was  alighting,  ever  actual- 
ly occurred.  The  Jury  found  that  It  did 
occur,  and  further  found  that  the  miscar- 
riage of  appellee's  wife  was  not  the  natural 


sequence  "of  her  general  condition  and  her 
acts  and  habits  prior  to  the  time  she  arrived 
at  Dallas." 

[1]  The  appellants  vigorously  assert  that 
the  verdict  and  Judgment  are  against  the 
great  preponderance  of  the  evidence,  redting 
the  particulars,  according  to  their  theory,  to 
sustain  said  position.  Two  other  women 
friends  of  Mrs.  Jones,  who  visited  her  at  the 
home  in  McKinney  while  she  was  sick,  tes- 
tified by  deposition  on  behalf  of  appellee 
that  Mrs.  Jones  stated  in  their  presence  that 
the  cause  of  the  miscarriage  was  a  Jar  of 
the  train,  causing  her  to  be  thrown  against 
a  "seat"    Mrs.  Hart  testified: 

"She  said  the  car  gave  a  sudden  jerk,  and  that 
another  car  ran  against  it  very  suddenly,  and 
she  was  knocked  ov«r  against  the  seat,  and  that 
she  came  very  near  falling  after  she  got  up 
[from  the  seat],  but  caught  herself."  (The  in- 
terpolation is  oura.) 

The  testimony  of  Mrs.  Jones  was  that, 
upon  arrival  at  the  station  In  Dollas,  she 
saw  her  husband  through  the  wlndoiw  on  the 
platform  of  the  station,  and  that  aU  of  the 
children  preceded  her  from  the  coach  in 
alighting,  the  little  girl,  eleven  years  (M, 
carrying  a  three  year  old  baby,  and  assisted 
by  her  husband  to  the  platform,  and  a  boy 
ten  years  of  age  carrying  a  small  suit  case, 
and  that  she  was  the  last  to  leave  the  par- 
ticular coach.    She  also  said: 

"I  was  on  the  platform,  and  had  started  down 
the  steps,  a  step  or  two,  and  the  train  come 
back  against  the  coach  with  such  force,  full 
force,  and  just  knocked  it  winding,  and  me,  too. 
It  was  a  hard  jerk  or  knock,  and  I  fell  down; 
it  threw  me  up  against  the  baluster  like,  and 
struck  me  in  the  side,  and  .1  fell  back  on  th« 
floor  [of  the  platform].    •    »    •  ■• 

She  further  said: 

"Nobody  helped  me  down  out  of  the  coach 
[referring  evidently  to  the  absence  of  railway 
employes];  only  my  husband  took  bold  of  me 
and  helped  me  down,  after  I  fell  and  got  up; 
he  took  nold  of  me  and  helped  me  down  himself." 

It  Is  clearly  Inferable  from  the  situation 
of  the  husband,  the  appellee  herein,  at  the 
steps  of  the  coach,  that  such  an  occurrence, 
If  it  happened,  was  under  his  direct  observa- 
tl<m.  She  testified  to  two  Jars,  or  bumps,  of 
the  train — another  immediately  succeeding 
the  one  which  knocked  her  down,  but  which 
she  withstood. 

[2]  The  little  girl,  eleven  years  of  age  at 
the  time  of  the  alleged  occurrence,  and 
twelve  at  the  time  ot  the  trial,  was  one  of 
usual  size  and  Intelligence  of  a  child  of  that 
age,  and  the  mother  testified  that  she  was  at 
home,  and  she  supposed  she  could  come  to 
the  trial  and  testify.  It  may  be,  of  course. 
that  the  position  of  the  child,  having  preced- 
ed the  mother  from  the  coach,  was  such 
that  she  could  not  see  the  fall  of  her  mother 
back  upon  the  platform.  If  It  occurred;  but 
the  noise  of  a  Jar,  such  as  testlfled  to  by  the 
parent,  producing  such  a  fall,  could  have 
been  easily  heard,  and  the  Jar  Itself,  as  an 
occurrence  producing  an  accompanying  fttU  . 
of  her  parent.  It  is  reasonable  to  say,  woald~\Ql^ 
have  been  cognizable,  and  Impressive,  to  a   o 
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lUld  ot  that  age.  Keltber  tbe  husband  of 
tbe  Injured  wife,  nor  tbe  little  girl,  were  wit- 
nesses on  the  stand  at  the  trial,  nor  were 
oaf  Justifying  circumstances  adduced,  ex- 
plaining tJb0  absence,  or  breaking  tbe  force 
arising  from  tbe  fact,  of  such  withheld  tes- 
timony.   Appellee  says: 

"The  argument  tliat  plaintiif  was  present  when 
the  car  cnme  into  Dallas,  and  did  not  testify, 
is  without  force,  because  defendant  had  the 
same  right  to  uaa  him  as  a  witness  as  did  tlie 
plaintifi  in  his  own  behalf." 

Such  a  weat:  statement  to  break  the  force 
of  withheld  testimony  of  a  plaintiff  actually 
cognizant  of  the  main  controverted  fact,  and 
sharply  contested  as  a  pivotal  issue  in  the 
case,  by  able  counsel  in  this  case,  reflects  a 
mental  condition  of  recognition  that  the  ab- 
sence of  snch  testimony,  under  the  condi- 
tions. Is  Iiard  to  explain,  and  the  force  of 
which  is  pen^Iexlng  to  avoid  as  a  logical  in- 
ference that  plaintiff's  real  knowledge  of  the 
alleged  occurrence  would  have  militated  on 
the  stand  against  Ms  own  case.  Lord  Mans- 
field said  that  it  is  certainly  a  maxim: 

"That  all  evidence  is  to  be  weighed  according 
to  the  proof  which  it  was  in  the  power  of  one 
Bide  to  have  produced  and  in  the  power  of  the 
other  side  to  have  contradicted.  Blatch  v. 
Archer,  Cowp.  63,  65. 

Starkie  says: 

"The  conduct  of  a  part?  in  omitting  to  pro- 
duce that  evidence  in  elucidation  of  the  subject- 
matter  in  dispute  which  is  within  his  power,  and 
which  rests  peculiarly  within  his  knowledge,  fre- 
quently affords  occasions  for  presumptions 
against  him,  since  it  raises  strong  suspicion  that 
snch  evidence,  if  adduced,  would  operate  to  his 
prejudice."  Evidence,  54;  Jones  on  Evidence, 
Blue  Book,  vol.  1,  $  20,  pp.  128,  129. 

The  decisions  of  the  appellate  courts  of  our 
state  in  substance  announce  tbe  same  prin- 
ciple. Thompson  v.  Shannon,  9  Tex.  536; 
Bailey  v.  Hicks,  16  Tex.  222;  Chandler  v. 
Meckling,  22  Tex.  36-44 ;  Needham  v.  State, 
19  Tex.  332 ;  Insurance  Company  v.  Tillman. 
84  Tex.  31, 19  S.  W.  294;  Welsh  v.  Morris,  81 
Tex.  159,  16  8.  W.  744,  28  Am.  St  Rep.  801 ; 
Railway  Company  v.  Walker,  38  Tex.  Civ. 
App.  76,  85  S.  W.  28. 

Dr.  Hunter,  the  physician  who  adminis- 
tered to  Mrs.  Jones  the  night  she  arrived 
in  McKlnn^,  testified  that  he  had  no  recol- 
lection of  any  complaint  having  been  made 
that  Mrs.  Jones  was  knocked  down  on  the 
train.  He  said,  however,  that  several  days 
after  be  bad  treated  her  (the  time  not  defi- 
nitely stated)  Mr.  Jones,  tbe  plaintiff,  came 
to  bis  office,  and  asked  him  "whether  a  per- 
son falling  on  a  train,  it  could  produce  an 
abortion";  and  he  told  him  "It  depended  upon 
tbe  condition  of  the  woman  and  the  nature 
of  the  injury." 

Appellants'  contention  for  reversal  is  that 
tbe  cliarge  of  negligence  was  fabricated,  and 
stresses,  with  other  circumstances,  the  In- 
quiry by  tbe  plaintiff  of  Dr.  Hunter,  as  above 
stated.  As  a  circumstance  of  suspicion,  it 
is  weakened  by  tbe  testimony  of  two  of  tbe 
women  who  visited  Mrs.  Jones  a  short  time 
after  tbe  alleged  occurrence  of  statements  by 


her  that  she  was  Jerked  against  a  "seat" 
Tbe  five  ladles,  three  for  the  defendant  and 
two  for  tbe  plaintiff,  who  visited  Mrs.  Jones, 
are,  of  course,  apparently  disinterested  wit- 
nesses. Two  of  plaintiff's  witnesses  are  ex- 
plicit that  Mrs.  Jones  stated  that  she  was 
taken  sick  before  ever  she  arrived  in  Dallas ; 
one  of  them  testifying,  "Mrs.  Jones  told  me 
she  was  very  sick  before  she  got  to  Dallas, 
but  did  not  say  anything  about  experiencing 
pains;  she  said  she  kept  getting  worse  and 
worse  until  she  got  to  McKlnney;"  another 
stating  that  Mrs.  Jones  said,  "She  took  sick 
on  the  way,  and  got  very  sick  before  she  got 
to  Dallas."  Two  of  these  witnesses  said 
that  upon  subsequent  occasions  she  further 
stated  that  if  was  the  Jar  and  tbe  fall  which 
was  the  cause  of  tbe  miscarriage. 

Henry  Lair,  a  blacksmith,  and  a  witness 
for  the  defendants,  testified  that,  about  a 
week  after  Mrs.  Jones'  miscarriage,  Jones, 
the  plaintiff,  was  in  his  shop,  and  upon  in- 
quiry by  hlra  (Lnir)  as  to  the  cause  of  his 
wife's  condition,  Jones  stated  that  be  did 
not  know  what  it  was  that  produced  such 
condition  "unless  it  was  dragging  a  cotton 
sack."  It  Is  true  that  plaintiff  established 
tbe  r^utatlon  of  Lair  for  truth  and  veracity 
as  bad,  and  the  credibility  of  the  witness 
was  necessarily  weakened.  However,  the 
particular  fact  of  Jones'  alleged  statement 
that  be  did  not  know  the  cause  of  his  wife's 
condition  unless  it  was  dragging  a  cotton 
sack  was  uncontradicted;  and  the  dragging 
of  a  cotton  sack,  extending  over  the  period  of 
a  week,  Just  prior  to  her  return  to  Collin 
county,  was  an  admitted  fact.  Jones  on  Evi- 
dence says  that  what  a  party  has  said  or 
done  at  a  time  when  litigation  was  not 
thought  of,  having  regard  to  the  circumstanc- 
es of  time,  place,  and  person,  should  furnish 
a  substantial  reason  for  his  defeat  when  his 
case  is  founded  on  facts  inconsistent  with 
those  evidenced  by  statements  to  which  he 
has  given  publication.  Volume  2,  §  236,  bot- 
tom of  page  358  and  top  of  page  359  (Blue 
Book).  Necessarily  a  statement  of  a  principle 
of  this  character  is  to  be  received  with  cau- 
tion. 

We  will  not  analyze  and  reproduce  the 
theories  derivable  from  the  testimony  of  the 
physicians  as  experts,  with  reference  to  the 
susceptlbUity  of  this  woman  to  a  miscar- 
riage, or  state  their  opinions,  based  on  differ- 
ent hypotheses,  as  to  what  caused  the  injury; 
but,  after  deliberate  reflection  on  the  whole 
record,  we  think  this  verdict  and  Judgment 
should  be  set  aside. 

Neither  will  we  detail  the  testimony  of 
other  passengers  to  tbe  effect  that,  so  far  as 
they  knew,  no  Jar  or  Jerk  occurred ;  nor  the 
testimony  of  the  railroad  witnesses  that  the 
passengers  were  all  discharged  from  the 
(teaches  before  the  train  was  moved;  nor 
set  out  the  contradictory  inferences  adduced 
by  plaintiff  that  the  uncoupling  of  the  train 
could  have  occurred,  and  the  backing 
same  happened,  in  corroboration 
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flrmatiTe  testimony  of  Tdta.  Jones,  for  the 
reason  that  the  nonproduction  of  the  testi- 
mony of  the  little  girl,  and  particularly  the 
withholding  and  absence  of  the  testimony 
of  the  plaintiff,  cognizant  of  the  sharply  con- 
troverted fact,  if  it  occurred,  produces  such  a 
persistent  and  abiding  conTiction  of  strong 
doubt,  in  connection  with  other  testimony  in 
the  case,  of  the  impropriety  of  tUs  verdict 

[3]  It  is  the  undoubted  duty  of  this  court 
to  interfere  and  set  aside  a  verdict  where  we 
have  the  conviction  that  it  is  wrong  and 
clearly  against  the  preponderance  of  the  evi- 
dence. We  admit  the  caution  and  reluctance 
of  appellate  courts  in  the  manifestation  of 
this  power  as  against  verdicts  ppon  conflict- 
ing' evidence.  The  purpose  of  withholding 
this  testimony  of  the  plaintiff  and  of  the 
child,  of  course.  Is  not  shown.  We  impute 
to  learned  counsel  a  knowledge  of  the  force 
of  the  principle  of  presumption,  where  unex- 
plained there  is  a  withholding  of  the  testi- 
mony of  witnesses  of  crucial  facts,  and  in 
this  case  of  the  plaintiff,  as  we  believe  it 
should  be  Imputed  to  this  court,  that  we  are 
entitled  to  the  belief  that  the  reasons  for  tak- 
ing chances  before  the  jury  without  such  tes- 
timony is  Just  as  much  attributable  to  the 
fact  that  the  same  would  have  injured  very 
materially  plaintiff's  cause,  and  the  accom- 
panying inference  that  It  was  thought  that 
the  Jury  would  believe  against  this  kind  of  a 
defendant  the  uncorroborated  afSrmative 
statement  of  the  wife  testifying  to  the  cru- 
cial fact,  notwithstanding  the  husband's  and 
child's  moutlis  were  closed.  Though  we  are 
unable  to  find  a  particular  case  presenting  a 
sharp  analogy  to  the  instant  case,  we  un- 
hesitatingly set  aside  this  verdict  Short  v. 
Kelly,  62  S.  W.  944 ;  American  National  In- 
surance Ck).  V.  Fulghum,  177  S.  W.  1008: 
Zapp  V.  Michaelis,  58  Tex.  275;  NowUn  v. 
HaU,  07  Tex.  441,  79  S.  W.  806;  Kohlberg 
V.  Awbrey  &  Sempie,  167  S.  W.  829;  Lee  v. 
Railway  Co.,  89  Tex.  683,  36  S.  W.  63 ;  Rail- 
way Co.  V.  Somers,  78  Tex.  439,  14  S.  W. 
779;    Railway  Co.  v.  Schmidt,  61  Tex.  282. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

[4]  The  assignment  In  appellants'  brief, 
upon  which  this  court  reversed  and  remand- 
ed the  cause,  is  that  the  trial  court  erred 
"because  the  verdict  and  the  Judgment  are 
against  the  great  preponderance  of  Ihe  evi- 
dence in  this,"  following  the  statement  with 
succinct  and  particular  specifications  wherein 
the  testimony,  by  numerous  witnesses,  by 
strong  inference,  was  opposed  to  said  verdict. 
It  is  now  contended  that  there  was  no  com- 
plaint by  appellant  that  the  verdict  was  the 
result  of  prejudice  or  passion,  or  an  improper 
m'otlve  by  the  Jury,  and  hence  we  should  not 
have  considered  said  assignment. 

This  objection,  unless  the  statement  in  the 
brief,  to  the  effect  that  said  assignment  Is  a 
mere  statement,  argumentative,  and  not  in 


accordance  with  the  rules.  Is  made  the  first 
time  in  this  motion  for  rehearing.  The  case 
of  Benford  Lumber  Co.  y.  Knox,  168  S.  W. 
38,  in  a  sense,  sustains  the  position  of  the 
appellee,  wherein  the  ctonrt  says  tliat  a  com- 
plaint presented  by  an  assignment  that  tbe 
preponderance  of  the  evidence  did  not  Jn* 
tify  the  Jury's  findings  does  not  raise  the 
question  that  a  finding  is  so  manifestly 
against  the  great  weight  and  preponderance 
of  the  evidence  as  to  lead  to  the  oondusioD 
that  the  Jury  was  influenced  by  an  improper 
motive.  We  admit  tlie  technical  distinction; 
however,  It  would  seem  that  an  assigiuneDt 
tliat  a  verdict  is  against  "tbe  great  prepon- 
derance of  tbe  evidence'*  would  picesent  tbe 
thongtat,  and  Import  a  meaning,  of  a  mani- 
festly wrongful  verdict  because  any  verdict 
against  the  "great"  preponderance  of  the  evi- 
dence (in  accentuating  preponderance)  is 
against  the  greater  weight  of  the  evidence  to 
tliat  extent  as  to  exhibit  an  injustlca  Evi- 
dently, tliough  not  probably  appropriately 
merged  into  the  assignment  that  is  the  idea 
intended  to  be  conveyed  by  the  appellant  for 
at  the  close  of  tbe  assignment  and  purport- 
ing to  t>e  a  part  thereof,  it  is  said: 

"We  submit  to  the  court  that,  said  verdict 
and  judgment  being  so  clearly  against  the  great 
preponderance  of  the  evidence,  the  court  should, 
m  its  discretion  and  the  power  invested  upon  it 
under  tbe  law,  set  the  verdict  aside  and  grant  » 
new  trial  herein." 

Upon  the  whole,  we  shall  let  tbe  assign- 
ment stand. 

[6]  Serious  complaint  is  made  that  this 
court  has  improperly  exercised  such  power. 
Necessarily,  the  exercise  of  a  i>ower  of  this 
character  carries  with  it  tbe  idea  of  some 
discretion,  for  the  reason  that  in  all -cases 
of  this  character,  there  la  testimony,  though 
tbe  appellate  court  thinks  it  is  overborne,  to 
sustain  the  verdict  avoided.  The  appellee 
quotes  the  language  of  Chief  Justice  Stayton 
in  Niagara  Insurance  Company  v.  Lee,  19 
S.  W.  1030,  wherein  he  says: 

"The  Supreme  Court  will  not  reverse  on  the 
ground  of  the  insufficiency  of  conflioting  evi- 
dence to  sustain  the  verdict,  though  !t  may  be 
of  opinion  that  the  evidence  somewhat  pre- 
ponderates the  verdict" 

The  discretion  exercised  In  cases  of  this 
character  as  to  tbe  amount  of  preponderance, 
it  may  be  true.  Involves  a  difference  at  times 
of  individual  Judgment  on  the  part  of  the 
Judges,  which  arises  from  the  nature  of  the 
question  and  the  temperamental  composition 
of  different  courts.  Take  the  case  of  Choate 
V.  San  Antonio  &  Aransas  Pass  Ry.  Co.,  90 
Tex.  83,  36  S.  W.  247,  37  S.  W.  319.  A  pas- 
senger positively  testified  that  in  attempting 
to  pass  from  one  car  to  another,  as  a  train 
was  about  to  stop  at  a  station,  he  was  thrown 
from  the  cars  by  a  sudden  Jerk.  However, 
the  testimony  of  several  unimpeacbed  wit- 
nesses was  to  tlie  effect  that  plaintiff  there- 
after stated  to  them  that  he  bad  stepped  off 
the  train  when  it  stopped  at  the  depot,  and 
that  when  he  went  to  step  back  he  nissed 
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the  step,  or  dipped,  and  the  wheel  eanght 
his  foot.  The  Court  of  Civil  Appeals  said, 
stressing  particularly  the  undisputed  admis- 
sions of  plaintiff,  that  the  Jury  was  not  war- 
ranted In  finding  the  Injury  was  caused  as  al- 
leged, and  necessarily  the  appellate  court  die- 
regarded  the  testimony  of  the  Injured  passen- 
ger. The  Supreme  Court,  after  granting. the 
writ,  first  argued  that  there  was  no  evidence 
to  show  that  the  jerk  was  anything  unusual 
In  stopping  and  starting  the  train,  under  or- 
dinary drcnmstances.  On  motion  for  rehear- 
ing the  question  of  the  railway's  negligence 
was  reconsidered,  the  court  holding  there  was 
evidence  In  that  respect,  but  saying,  how- 
ever: 

''Although  there  may  b«  saffident  evidence  in 
a  case  to  retiuire  the.  court  to  submit  it  to  the 
jury,  yet  if  the  verdict  rendered  tliereon  is 
agaiast  the  preponderance  of  the  evidence,  to 
that  degree  whidi  shovrs  that  manifest  injus- 
tice has  been  done,  the  trial  court  may,  and 
should,  grant  a  new  trial.  The  judge  should  not 
invade  tne  province  of  the  jury  and  talie  from  it 
the  decision  of  a  question  which  properly  belongs 
to  it;  neither  should  he  abdicate  the  functions 
of  his  office  and  permit  the  prerogatives  of  the 
jury  to  be  perverted  to  the  accomplishment  of 
wrong." 

The  cause  was  necessarily  reversed  and  re- 
manded, as  the  Supreme  Court  has  no  pow- 
er over  the  action  of  a  Court  of  Civil  Appeals 
In  that  respect 

In  regard  to  our  comments  of  the  failure 
of  the  plaintiff  to  testify,  It  Is  said  that  It  Is 
not  shown  In  this  case  that  the  husband  was 
In  attendance  upon  the  trial.  He  was  the 
plalntlflf  in  the  case,  and  the  recovery  bo- 
longed  to  the  community  estate,  and  the  duty, 
under  the  law,  devolved  upon  him  to  take 
care  of  the  litigation;  that  is  the  principal 
reason  the  law  makes  the  husband  the  sole 
party  plaintiff.  It  Is  shown  that  he  chal- 
lenged the  witness  Lair  the  day  before  the 
trial  (though  he  failed  to  contradict  his  state- 
ment on  the  stand),  who  testified  that  Jones 
stated  to  him  that  his  wife's  sickness  was 
caused  by  the  dragging  of  a  cotton  sack.  It 
is  true  the  wife's  testimony  was  positive  that 
the  Jerk  of  the  train  threw  her  to  the  plat- 
form of  the  coach.  The  Inferences,  however, 
from  the  testimony  of  numerous  witnesses 
that  the  train  was  not  disconnected,  and  that 
there  was  no  jerk  or  jar  after  It  was  at  rest, 
for  the  purpose  of  permitting  passengers  to 
alight  at  Elm  street;  the  testimony  of  cer- 
tain -women  friends,  in  effect  that  Mrs.  Jones 
stated  that  she  was  taken  sick  before  she 
erer  arrived  at  Dallas;  the  testimony  of  Lair, 
though  his  reputation  for  veracity  was  Im- 
peached, of  the  statement  of  the  hnsband  of 
the  dragging  of  a  cotton  sack  being  the  cause 
of  his  wife's  sickness,  nndenled,  however,  as 
to  the  particular  fact;  the  fact  that  Mrs. 
Jones  admitted  that  she  dragged  a  cotton 
sack  between  cotton  rows  for  a  week  just 
prior  to  the  alleged  Injury;  the  admissions  In 
this  case  that  the  woman  was  alck  befbre 
Dallas  was  reached,  though  attributed   by 


her  to  smiff  and  the  heat  r  the  fact  that  her 
.husband,  the  plaintiff,  saw  the  fall  and  did 
not  see  fit  to  corroborate-  her  weakened  testi- 
mony, after  having  been  so  strongly  assailed 
by  the  appellant;  the  fact  that  a  12  year  old 
danghter,  normal  so  far  as  this  record  shows, 
Immediately  preceded  the  mother  to  the  de- 
pot platform  and  necessarily  heard  the  Jar 
and  the  Jerk  of  the  train,  testiiled  to  by  her 
mother  (If  she  did  not  see  the  mother  fall), 
nnd  shown  to  have  been  In  the  courtroom  at 
a  particular  time  of  the  trial,  and  not  placed 
upon  the  witness  stand  to  bolster  the  moth- 
er's assailed  testimony  on  the  pivotal  point 
of  the  case,  added  to  the  testimony  of  the 
defendant's  witness  producing  the  Inferences 
from  its  standpoint  tliat  no  such  jerk  and  col- 
lision ever  occurred — ^impel  this  court  to 
again  reiterate,  stronger  than  the  statement 
In  the  original  oplnon,  that  according  to  this 
record  this  is  an  unjust  verdict. 

"Judicial  tribunals  are  established  to  admin- 
ister jnstice  between  litigants,  and  the  'first  and 
most  important  step  to  that  end  is  the  ascertain- 
ment of  the  truth  of  the  controversies  which  come 
before  them.  It  is  only  when  the  truth  is  as- 
eertained  that  the  law  can  be  properly  applied 
in  the  just  settlement  of  disputes.  Litigants 
owe  the  duty  of  assisting  in  every  legitimate 
ffay  in  the  elucidation  of  the  truth.  When  a  de- 
fendant can  by  bis  own  testimony  throw  light 
upon  matters  at  issue,  necessary  to  his  de- 
fense and  peculiarly  witliln  his  own  Icnowledge  if 
the  facts  exist,  and  fails  to  go  upon  the  witness 
stand,  the  presumption  is  raised,  and  will  be 
given  effect  to,  that  the  facts  do  not  exist." 
Bastrop  State  Bank  v.  Levy,  106  La.  680,  31 
South.  164-166. 

The  rule,  of  course,  Is  not  as  strong  In  this 
state,  as  stressed  by,  Justice  Blancbard  of  the 
Supreme  Court  of  Louisiana,  where  there.ls 
testimony  sufficient  to  require  the  submis- 
sion of  the  case  to  the  Jury;  however,  it  has 
a  commendatory  ring  as  a  forcible  presenta- 
tion, persuasive  and  appealing  in  certaiii 
character  of  cases.  Notwithstanding  the 
forcible  and  able  argument  of  plaintiff's  coun- 
sel, this  court  will  not  upon  such  a  record 
make  a  fetish  of  a  Jury's  verdict 

The  motion  for  rehearing  is  overruled. 


TEXAS  GLASS  &  PAINT  CO.  v.  REESB.  • 
(No.  967.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

April  26,  1816.    (>n  Motion  for  Rehearing, 

June  7,  1916.) 

1.  Mastkb  ANn  Seevant  «=»297(1)— Iwjuet— 
NEOLrGENOE— Place  to  Wobk— Findings. 
Findings  on  special  issues  in  an  action  for 
injuries  to  piaintifi,  a  night  watchman,  tbrovm 
down  aa  elevator  shaft,  through  striking  his 
head  on  a  plank  of  a  scaffolding  projecting  in- 
to a  doorway,  through  which  liig  duties  required 
him  to  paaa,  that  the  plank  caused  the  acci- 
dent and  that  defendant  proprietor  by  the  exer- 
cise of  ordinary  care  should  have  known  of  its 
existence,  sufficiently  finds  that  defendant  was 
negligent  in  its  duty  of  providing  plaintiff  a 
reasonably  safe  place  to  perform  bis  services. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1195;  Dec.  Dig.  «=» 
297(1).] 

-X 
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2.  EviDEKCB  «=3>S14(1)  —  HB4J18AX  T- Watch- 
man's Becord. 

A  watchman's  record  made  by  his  punching 
or  puUinB  boxes  resulting  in  marks  on  a  tape, 
in  u  central  oCSce,  against  -which  an  operator 
puts  down  the  time  they  came  in,  is  not  ad- 
missible on  the  question  of  such  time,  without 
testimony  of  the  operator  as  to  the  accuracy 
of  time  put  down  by  him,  being  hearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S  1168 ;    Dec.  Dig.  «=>314(1).] 

On  Rehearing. 

3.  Master  and  Servant  <S=>217(1)— Assump- 
tion OF  Risk — Master's  Negligence. 

An  employ^  does  not  assume  the  negligence 
of  the  master  unless  he  knows  or  should  nave 
known  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  574;  Dec.  Dig.  «=> 
217(1).] 

4.  Master  and  Servant  <8=s»280  —  Assump- 
tion OF  Risk— Knowledge— Evidence. 

That  a  night  watchman,  before  hitting  his 
head  on  a  plank  negligently  left  projecting  into 
a  doorway,  passed  through  several  times  in 
safety,  is  not  conclusive  that  he  knew  or  ought 
to  have  known  of  it  relative  to  assumption  of 
risk. 

[Ed.  Note,— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  981-986;  Dec.  Dig.  «=» 
280.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; W.  F.  Whltehurst,  Judge. 

Action  by  G.  W.  Reese  against  the  Texas 
Glass  &  Paint  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Crane  &  Crane,  of  Dallas,  for  appellant. 
Muse  &  Muse,  of  Dallas,  for  appellee. 


HUFF,  O.  J.  The  appellee  sued  appellant 
company  for  damages  for  alleged  personal 
Injuries.  It  Is  alleged:  That  appellant,  for 
the  purpose  of  installing  a  passenger  eleva- 
tor In  Its  four-story  building,  had  constructed 
a  temporary  stairway  and  in  doing  this  work 
had  negligently  "left  a  plank  or  timber  from 
the  side  of  said  walls  across  said  doorway 
on  said  fourth  floor  at  the  stairway,  at  its 
opeiiing  into  the  elevator  shaft  on  the  fourth 
floor  of  said  building,  so  that  one  undertaking 
to  enter  said  stairway  from  the  south  side 
would  strike  their  head  on  said  plank  or 
timber  so  negligently  across  a  portion  of  said 
opening  or  doorway  to  the  stairway  afore- 
said, endangering  the  life  and  safety  of  those 
using  the  stairway."  That  under  a  written 
contract  between  the  Smith  Detective  Agency 
and  appellant  the  agency  was  to  furnish  a 
guard  for  the  premises  on  the  inside  during 
the  nighttime.  The  duty  of  the  watchman 
during  the  night  was  at  stated  hours  to  visit 
the  basement  and  each  of  the  several  floors 
and  register  upon  a  punch  clock  on  each 
floor,  thereby  verifying  the  performance  of 
bis  duty,  for  which  service  the  agency  was 
paid  a  consideration  by  appellant;  and  that 
appellee  was  employed  by  the  agency  in  such 
duty  for  the  appellant  under  the  contract 
Negligence  was  also  alleged  in  failing  to  fur- 


itish.  snffljcient  lights  to  the  appallee,  as  it  is 
alleged  appellant  was  bound  to  do.  The 
findings  of  the  Jury  eliminated  this  ground 
of  negligence  upon  which  recovery  was 
sought.  That  while  in  the  discharge  of  liis 
duty,  as  night  watchman,  after  registering 
on.  the  fourth  floor  and  In  leaving  the  door- 
way to  the  stairway  on  the  side  upon  which 
the  plank  or  timber  extended  across  the  door, 
and  in  igaorance  of  the  same,  appellee  struck 
his  head  and  face  against  the  timber,  which 
caused  him  to  fall  or  be  thrown  from  the 
fourth  floor  of  the  building,  through  the  ele- 
vator shaft  down  to  the  basement,  thereby 
Inflicting  injuries  of  which  complaint  is 
made.  Appellant,  by  its  answer,  in  some  par- 
ticalars,  admitted  tb^  allegatlona  of  the  ap- 
pellee, and  in  others  denied,  pleading  con- 
tributory negligence  and  assumed  risk  on  the 
part  of  the  appellee.  The  case  was  submit- 
ted, upon  special  issues,  to  a  jury.  The  jury 
find  that  appellee's  Injuries  were  occasioned 
by  his  heaa  coming  in  contact  with  the  pro- 
jecting timber  over  or  across  the  stairway 
landing  on  the  fourth  floor  of  appellant's 
building,  thereby  causing  him  to  fall  through 
the  elevator  shaft  from  the  fourth  floor  of 
the  building  to  the  basement;  that  he  had  no 
knowledge  of  the  existence  of  the  timber  pri- 
or to  striking  his  head  against  it;  that  he 
could  not  lutve  known  of  the  existence  of 
such  projecting  timber  by  the  exercise  of  or- 
dinary care  in  the  discharge  of  his  duties  as 
such  night  watchman;  that  appellant  com- 
pany, In  the  exercise  of  ordinary  care,  should 
have  known  of  the  existence  of  such  project- 
ing timber  prior  to  the  injury  and  that  the 
injury  was  sustained  by  appellee  while  he 
was  in  the  performance  of  his  duties  of  night 
watchman,  in  the  appellant's  building;  that 
appellee  exercised  ordinary  care  in  such  du- 
ties at  the  time  of  the  accident  They  also 
find  it  was  necessary  for  the  appellee  to  pass 
under  the  timber  to  go  through  the  door  in 
entering  and  in  leaving  the  room  on  the 
fourth  floor.  They  find  the  lantern  used  was 
such  that  an  ordinary  prudent  watclmian 
would  use  in  his  duties  as  such,  that  appellee 
was  not  guilty  of  contributory .  negligence, 
and  that  he  sustained  daiuages  in  the  sum  of 
$1,000. 

We  think  the  facts  found  by  the  jury  are 
supported  by  the  evidence;  that  these  find- 
ings of  t&et  m^y  be  legitimately  Inferred 
from  the  testimony  of  the  witness.  In  mak- 
ing this  finding,  w«  do  so  without  deeming 
it  necessary  to  set  out  the  evidence  upon 
which  it  is  based<  We  therefore  overrule  as- 
signments 1  to  7,  inclusive. 

The  eighth  assignment  is  overruled  for  the 
reason  that  the  findings  of  fact,  in  answer  to 
issue  No.  2,  is  to  the  effect  that  appellee  had 
no  knowledge  of  the  timber  across  tine  door 
and  could  not  have  known  of  the  same  by  the 
exercise  of  ordinary  care.  This  issue  in- 
cluded substantially  the  facts  sought 
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passed  npon  by  the  requested  charge,  No.  2, 
of  appellant. 

Assignments  9  to  14,  Inclusive,  are  over- 
ruled, upon  tbe  ground  stated  In  overruling 
1  to  7. 

[1]  Tbe  jnry  baring  found  that  the  timber 
cnused  tbe  injnry,  and  that  appellee  did  not 
know  and  could  not  have  known  of  the  same 
by  tbe  use  of  ordinary  care,  and  that  appel- 
lant, by  tbe  exercise  of  ordinary  care,  should 
have  knoxrn  of  Its  existence,  sufficiently 
found  that  appellant  was  negligent  In  the 
performance  of  its  duty  towards  appellee, 
wbo,  in  tbe  discbarge  of  his  duty  in  appel- 
lant's service,  owed  to  blm  the  duty  of  pro- 
viding bim  a  reasonably  safe  place  to  per- 
form that  serrtce.  That  the  place  was  not 
a  reasonably  safe  one  Is  shown  by  the  fact 
that  In  the  door  where  appellee  was  required 
to  enter  and  leave  the  room'  In  the  perform- 
ance of  his  necessary  work,  a  timber  was 
placed  so  that  it  would  strike  his  head, 
thereby  rendering  It  probable  that  he  would 
be  precipitated  Into  the  well  of  the  elevator. 
This  scaffolding  or  platform,  so  erected  by 
appellant.  It  must  have  known  was  danger- 
ous, or  by  tbe  use  of  ordinary  care  that  it 
would  be  so  to  this  night  watchman. 

[2]  Tbe  fifteenth  assignment  of  error  as- 
serts error  in  the  action  of  the  court  in  re- 
jecting two  slips  of  paper  of  tbe  record  of 
the  detective  agency  of  the  morning  of  Oc- 
tober 28,  1912,  the  date  of  the  injury,  wblcb 
slips  were  tbe  purported  reoords  of  appel- 
lee's visits  to  the  several  floors  of  appellant's 
bunding  on  tbe  night  of  October  22d  and  28d. 
It  appears  the  watchman  pnndies  or  pulls 
the  box  every  hour,  and  the  record  of  the 
box  pulled  goes  Into  the  detective  office  on  a 
wire,  and  the  night  manager  in  the  o£Bce 
takes  the  number  of  tbe  box  and  time  on  a 
record  tape.  In  tbe  morning,  tbe  agenc^ 
would  send  one  of  them  to  appellant  and  it 
would  keep  tbe  duplicate.  Tbe  number  is 
given  by  a  ring  In  the  office,  and  this  num- 
ber Is  designated  by  dots  or  a  code.  These 
rings  do  not  give  the  hour.  -  "The  night  moa- 
ager  looks  at  tbe  time  wben  tbe  next  one 
comes  on  the  tape;  he  marks  tbe  time  on 
it."  The  slips  offered  la  evidence  were  not 
made  out  by  the  witness  whose  testimony 
was  rejected,  but  by  tbe  nlgbt  manager,  wbo 
was  not  offered  to  dtow  the  accuracy  of  tbe 
report.    Tbe  witness  testlfledt 

"On  October  23d,  we  had  one  operator,  Mr. 
Ounningbam,  and  tbe  accuracy  of  the  report 
depends  upon  the  accuracy  of  the  operator  In 
maMng  the  report.  ♦  •  ■•  The  tape  shows 
only  the  hieroelyphics— just  like  a  telegraph 
operator.  So  many  dots  for  each  number,  and 
you  give  him  a  key,  and  anybody  «an  read  the 
number." 

Tbe  slips  offered  show  the  hours  from 
tbe  time  appellant  went  on  duty,  7  p.  m.,  Oc- 
tober 22d,  to  6  o'clock  a.  m.,  October  23d, 
purporting  to  register  each  box  on  all  five 


of  tbe  floors,  from  tbe  basement  to  tbe  fourth 
floor. 

The  appellee  objected  that  tbe  validity  of 
the  paper  depends  upon  tbe  accuracy  of  tbe 
night  operator,  and,  unless  there  was  testi- 
mony of  tbe  operator  wbo  made  them  that 
the  slips  were  correct,  tbey  should  not  be 
admitted;  that  the  hours,  as  shown  by  the 
record  offered,  depended  upon  the  accuracy 
of  the  act  of  tbe  operator.  The  effect,  If  ad- 
mitted, would  be  to  admit  hearsay  evidence 
of  tbe  operator,  Cunningham.  The  court  sus- 
tained these  objections,  and  we  believe  prop- 
erly. The  record  made  was  not  automatically 
done  by  the  Instrumentalities  used  as  to  the 
time,  but  this  was  made  by  tbe  operator  at 
the  time  of  receiving  the  number  of  the  box 
pulled.  The  time  was  the  important  ques- 
tion sought  to  be  presented  by  this  testimony. 
If  the  entries  bad  been  shown  to  have  been 
made  correctly,  as  to  the  time  by  the  party 
making  them,  perhaps  the  slips  would  have 
been  admissible.  As  we  understand,  evi- 
dence of  this  character  is  not  admissible  in 
this  state.  Catbey  v.  Hallway  Co.,  104  Tex. 
39,  133  S.  W.  417,  33  L.  R.  A.  (N.  S.)  10?; 
Id.,  124  S.  W.  217. 

We  find  no  reversible  error,  and  the  case 
will  be  affirmed. 

On  Motion  for  Rehearing. 

The  appellant  assumes  that  this  court  af- 
firmed tbe  case,  on  the  theory  that  the  Work- 
man's Comx)ensatlon  Law,  passed  October, 
1912,  and  effective  September,  1913,  controls 
it.  We  do  not  refer  to  tbe  act  In  the  opinion 
and  are  unable  to  see  upon  what  appellant 
based  its  assumption.  Tbe  mere  fact  that 
one  of  the  Judges  asked  a  question  during 
the  oral  argument,  before  the  court,  certain- 
ly does  not  warrant  any  such  presumption. 

[3,4]  Tbe  employe  does  not  assume  the 
negligence  of  tbe  master  unless  he  knows, 
or  should  have  known,  thereof.  Tbe  fact 
that  he  may  know  tbe  master  is  repairing  a 
stairway  does  not  charge  him  with  the  knowl- 
edge that  the  master  has  negligently  placed 
a  timber  in  tbe  door  through  which  bis  du- 
ties require  him  to  pass  every  hour  of  the 
nlgbt.  In  such  a  position  as  to  endanger  him. 
Tbe  fact  that  be  was  fortunate  enough  to 
miss  it  In  making  bis  trips  theretofore  dur- 
ing fJie  night  does  not  conclusively  show 
that  be  knew  it  was  so  placed  in  tbe  door, 
or  that  be  ought  to  have  known  it  was  there. 
He  had  the  right  to  assume  it  was  not  there 
and  that  tbe  master  bad  done  its  duty. 
There  was  nothing  shown  by  tbe  facts  to 
put  him  upon  tbe  Inquiry  as  to  whether  the 
plank  was  so  dangerously  placed  in  the  door- 
way. On  tbe  question  of  negligence  In  main- 
taining the  premises  as  a  reasonably  safe 
place,  we  cite  Memphis,  etc.,  v.  Gardner,  171 
S.  W.  1082-1085. 

The  motion  for  rehearing  wUl  be  overruled. 
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I  mortgagees  by  gnbrocation,  the  .burden  was  on 

FIRST  STATE  BANK   ft  TRUST  CO.   OF   defendants  to  show  that  they  were  prior  credi- 

ABILBNE  et  al.  v.  WALKER.    (Na  587.)  •    ^">  °^  *>>«  *'«'<»'•■ 


(Court  of  OiTil  Appeals  of  Texas.     El  Paso. 

June  16,  1916.    Rehearing  Denied 

Jane  29,  1916.) 

1.  Fraud-ulxnt  Convktancks  «=>74{3)— Gift 
— Stattjtb. 

Under  Rev.  St.  art  3967,  relating  to  fraudu- 
lent conveyances,  to  sustain  a  gift  of  land  as 
against  prior  creditors  it  must  appear  that  the 
grantor  was,  at  the  time  of  mailing  the  gift,  pos- 
sessed of  property  within  the  state  subject  to 
execution,  sutlicient  to  pay  his  existing  debts. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  188;  Dec  Dig.  «=» 
74(3).] 

2.  Fraudulent  Conveyances  «=5»206(2)  — 
Status  as  Peiob  Cbeditob-tRbkewal  Note. 

Where  a  creditor  talies  a  renewal  note  for 
his  debt  after  the  debtor  makes  a  voluntary  con- 
veyance, the  original  debt  still  continues  and 
lias  precedence  over  the  fraudulent  conveyance, 
if  the  debtoi:  was  insolvent  at  the  time  of  the 
gift. 

[Ed.  Note.— For  other  ca.ses,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  630:  Dec  Dig.  ®=» 
206(2).] 

3.  SUBBOGATION  <S=»23(3)— PAYMENT  OF  MOBT- 
GAQB— VOLUNTABY  PAYMENT. 

A  party,  who,  without  interest  to  protect, 
voluntarily  loans  to  a  mortgagor  to  satisfy  and 
cancel  the  mortgage,  talking  a  new  mortgage  for 
his  dwn  security,  cannot  have  the  former  mort- 
gage revised  and  himself  subrogated  to  the 
rights  of  tiie  mortgagee,  unless  a  subrogation 
takes  place  by  reason  of  the  agreement  of  the 
parties. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  §  63;    Dec.  Dig.  <S=s>23(3).l 

4.  SuBBooATiON  <8=s>41(6)— Paimbnt  of  Mobi- 

QAGEB— AOBEBMENT. 

The  mere  delivery,  to  the  party  loaning;  mon- 
ey to  a  mortgagor  for  the  purpose  of  satisfying 
and  canceling  the  mortgage,  of  the  instrument 
and  the  note  was  not  sufficient  to  show  an  ex- 
press or  implied  agreement  that  the  lender 
should  be  subrogated  to  the  riglits  of  the  mort- 

fagee  under  the  old  instrument,  being  an  evl- 
entiary  fact  merely  tending  to  show  such  agree- 
ment. 

[Ed,  Note. — For  other  cases,  see  Subrogfttlon, 
Cent.  Dig.  §  115;   Dec  Dig.  <S=>4U6).] 

6.  Subrogation  <S=»23(1)— Payment  of  Mobt- 
GAGES— Retention  of  Insibumbnts. 
Where  money  was  lent  a  mortgagor  to  dis- 
charge mortgages,  and  the  lender  retained  the 
instruments,  their  payment  gave  it  the  right  of 
subrogation  if  it  was  not  a  mere  volunteer. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  §  00;    Dec  Dig.  «=323(1).] 

6.  Fbaudulent  Conveyances  <g=>272  —  Sol- 
vency of  Cbaktob— Burden  of  Proof. 

In  suit  to  remove  doud  on  title,  by  one 
claiming  under  a  parol  gift  from  •»  debtor, 
against  lenders  of  money  to  him,  claiming  the 
rights  of  mortgagees  by  subrogation,  the  burden 
was  on  plaintiff  to  show  her  donor's  solventiy  at 
the  time  oi  the  gift  only  if  defendants  were 
prior  creditorb  of  the  donor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §  SOi ;  Dec.  Dig.  ^:=» 
272.] 

7.  Fbaudulent  Conveyances  €=s2n(l)  — 
Status  as  Pbiob  Cbeditob  —  Bubuen  of 
Pboof. 

In  suit  to  remove  cloud  on  title,  by  ope  claim- 
ing under  a  parol  gift  from  a  debtor,  against 
lenders  of  money  to  him  claiming  the  rights  of 


[Ed.  Note.— For  other  cases,  see  Frandnlent 
Conveyances,  Cent  Dig.  {  796 ;  Dec  Dig.  <S=» 
271(1).] 

8.  Witnesses  «=3l69(7)— Disqttalifioatiojc— 
Tbansaotions    with    Decedent  —  Actios 
Against  Cobpobations. 
In  suit  by  one  claiming  under  a  parol  gift 
from  a  decedent  against  corporations  to  cancel 
Hens  claimed  by  defendants  as  creditors  of  de- 
cedent, and  to  remove  the  cloud  from  her  title, 
testimony  of  plaintiff  as  to  transactions  with, 
and  statements  by,  such  decedent  showing  the 
gift  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  674;    Dec  Dig.  «=»159(7).] 

Appeal  from  District  Court,  Taylor  Coun- 
ty ;  Thos.  L.  Blanton,  Judge. 

Suit  by  Mrs.  Alice  0.  Walker  against  the 
First  State  Bank  &  Trust  Company  of  Abi- 
lene and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

J.  M.  Wagstaff  and  D.  M.  Oldham,  both  of 
Abilene,  and  O.  G.  Mulkey,  of  Commerce,  for 
appellants.  3.  W.  Moflett,  of  Abilene,  for 
appellee. 

WALTHALIs  3.  Mrs.  AUoe  G.  Walker 
brought  this  suit  against  the  First  State 
Bank  ft  Trust  Company  of  Abilene,  Kansas 
City  Life  Insurance  Company,  Dalby  ft  Ray, 
administrators  of  the  estate  of  A.  G.  Hamil- 
tbn,  deceased,  and  Ford  Fleming,  for  100 
acres  of  land  In  Taylor  county,  and  alleged 
that,  during  his  lifetime,  A.  G.  Hamilton 
made  a  parol  gift  of  the  land  to  her,  that 
she  went  into  possession  of  the  land  under 
the  gift,  made  valuable  impcoTements  there- 
on, and  was  entitled  to  recover  same  from 
the  administrators  of  the  estate  and  the  oth- 
er defendants  who  were  llenholders  on  the 
land.  She  asked  for  a  cancellation  of  the 
liens  and  Kmoval  of  cloud  from  title. 

Fleming  answered  that  be  had  no  Inter- 
est, and  was  a  mere  trustee  of  the  Kansas 
City  Life  Insurance  Company.  The  Kansas 
City  life  Insurance  Company  answered  by 
general  demurrer,  general  denial,  alleged 
that  it  was  a  lienholder  on  the  land,  its  Uea 
having  been  placed  on  the  land  by  A.  G. 
Hamilton  during  his  lifetime,  that  it  had  no 
notice  of  plalntifC's-  claim,  that  its  claim  had 
been  proved  up  before  the  administrators  and 
allowed  as  a  Hen  claim,  that  its  claim  was 
a  cootlnnatlon  of  a  mortgage  orlginAlly  ex- 
ecuted and  placed  on  said  land  prior  to 
plaintiff's  claim,  and  was  a  valid  lien  even 
if  there  was  a  parol  gilt  to  plaintiff;  that, 
at  the  time  of  the  alleged  gift,  Hamilton  was 
largely  indebted  to  others  over  and  above 
the  value  of  his  property ;  that  his  Indebted- 
ness includes  large  sums  for  the  purchase 
of  the  land  described  In  plaintifTs  petition. 
The  Kansas  City  Life  Insurance  Company 
also  plead  that  It  was  subrogated  to  tbe 
rights  of  a  mortgage  executed  by  Hamilton^ 


^s>For  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  Ker-Numberad  Dlgeata  and  Imdaxn 
•Application  for  writ  of  error  pending  In  Supreme  Oeort. 
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to  BosmU,  and  tiiat  mortgage  taken  up  by 
Aston,  tbe  Russell  mortgage  being  prior  to 
the  alleged  gUt.  Dalby  i&  Ray  answered  by 
general  dental,  general  demurrer,  and  adopt- 
ed tbe  pleadings  of  the  First  State  Bank  & 
Tmst  Ciompany  and  tbe  Kansas  City  Life  In- 
surance (Company.  The  First  State  Bank  & 
Trust  Cktmpany  adopted  the  pleadings  of  the 
Kansas  City  Life  Insurance  Company  and 
set  up  the  mortgage  on  the  land  involved  In 
this  suit,  and  alleged  that  It  was  an  Inno- 
cent Uenbolder  for  value.  The  appellee,  by 
supplemental  petition,  denied  the  facts  al- 
leged by  defendants ;  denied  that  defendants 
were  creditors  of  Hamilton  at  the  time  of 
the  parol  gift,  but  were  subsequent  creditors 
and  iieiiholders  with  notice;  that,  if  .any 
debts  or  liens  existed  on  the  land  claimed  by 
her  at  the  time,  same  has  long  since  been 
paid  off,  canceled,  and  released  of  record. 
The  following  are  the  questions  submitted 
to  the  Jury  and  their  answers: 

"No.  1.  Did  A.  G.  Hamilton,  by  designation 
sjolA  description  sufficient  to  identify  it,  give  the 
100  acres  of  land  in  controversy  to  the  plaintitf 
in  1908?     Answer:    Yes. 

"No.  2.  When  the  plaintiff  went  upon  the  land 
in  controversy  in  October,  1900,  did  she  then 
take  possession  of  the  land  as  her  own  property 
under  a  bona  fide  belief  that  the  absolute  fee  of 
said  land  had  been  given  to  her  by  A.  G.  Ilam- 
ilton?    Answer:   Yea. 

"No.  3.  Has  tbe  plaintiff  been  in  continuons 
nosBesaion  of  the  land  in  controversy  and  claim- 
ing the  same  as  her  property  since  October, 
1909?     Answer:    Yes. 

"No.  4.  At  the  time  A.  Q.  Hamilton  caused 
the  house  to  be  moved  upon  the  land  in  contro- 
versy, was  he  acting  for  plaintiff,  and  did  he 
intend  that  such  should  become  tbe  property  of 
the  plaintiff?    Answer:    Yes. 

"No.  B.  At  the  time  R.  O.  Hamilton  grubbed 
certain  land,  and  built  certain  fences,  sheds, 
bams,  and  outhouses  upon  the  land  in  contro- 
versy, did  he  make  such  improvements  for  the 
plaintiff  as  her  property?     Answer:    Yes. 

"No.  6.  Durine  tbe  time  the  plaintiff  bas  oc- 
eapied  ti>e  premises  in  eonttoversy,  has  any  one 
else,  claiming  such  premises  adversely  to  her, 
or  holding  under  others  claimiug  adversely  to 
her,  occupied  said  house  with  her?  Answer: 
No. 

"No.  7.  At  the  time  he  took  his  mortgage  on 
October  1,  1910,  did  W.  J.  Aston  have  consthic- 
tive  notice  of  tbe  claims  of  plaintiff  to  the 
property  in  controversy?    Answer:  Yes. 

"No.  8.  At  the  time  the  representatives  of  the 
Kansas  City  life  Insurance  Company  took  Its 
mortgage  on  December  4,  1911,  did  they  have 
constructive  notice  of  the  claims  of  plaintiff  to 
the  land  in  controversy?    Answer:  Yes. 

"I  further  instruct  yon  that  where,  at  the 
time  of  the  execution  of  a  mortgage,  a  person 
other  than  the  mortgagor  is  in  actual  possession 
of  tbe  mortgaged  premises,  and  such  possession 
is  open,  noterionit,  and  visible  and  unequivocally 
hostile  to  the  mortgagor,  then,  in  law,  such  pos- 
session would  be  sufficient  to  put  tbe  mortgagor 
upon  inquiry  as  to  the  rights  of  the  person  In 
possession. 

"No.  9.  At  the  time  he  took  his  mortgage  on 
October  1,  1910,  did  tbe  possession  of  plaintiff 
meet  the  above  requirements  such  as  to  put  tbe 
said  Aston  upon  inquiry?    Answer:  Yes. 

"No.  10.  At  the  time  the  representatives  of  the 
Kansas  (Mty  Life  Insnranoe  Company  took  its 
mortgage  on  December  4,  19U,  did  ue  posses- 
sion of  plaintiff  meet  the  above  requirements 
sncb  88  to  put  said  representative  upon  inquiry? 
Answer:  Xes." 


To  the  following  special  qnesflons,  tbe  Jory 
made  the  following  answers: 

"No.  1.  Did  the  plaintiff  place  on  the  land,  in* 
volved  in  this  suit,  improvements,  after  October 
6,  1909?    Answer:  Yes. 

"No.  2.  If  plaintiff  placed  improvements  on 
the  land  after  October,  1909,  what  was  the  value 
of  such  improvements  so  placed  on  the  land? 

"No.  3.  Did  the  agent  of  the  Kansas  City 
Life  Insurance  Company  use  such  care  and  dili- 
gence to  discover  tiie  plaintiff's  claim  to  the 
laud,  if  any,  as  an  ordinarily  prudent  person 
would  use  under  the  same  or  similar  circum- 
stances?    Answer:    No. 

"Question  (a).  Was  the  improvement  placed 
on  the  land  in  controversy  by  A  G.  Hamilton 
or  by  Mrs.  Alice  Walker?  Answer:  Mrs. 
Walker. 

"Question  (b).  What  was  the  value  of  said  im- 
provements?   Answer:   $884. 

"Question  (c).  What  was  tbe  value  of  the  use, 
that  is,  the  rental  value  of  said  premises  and 
land,  from  October  6,  1909,  to  tbe  present  date? 
Answer:    $600. 

"Question  (d).  Has  R.  G.  Hamilton  been  a  ten- 
ant of  A.  G.  Hamilton  since  October  6,  1909? 
Answer:   Yes. 

"Question  (e).  If  so,  then  concerning  what 
land  or  lands?  Answer:  Land  or  lands,  but  not 
lands  in  controversy." 

On  defendant's  motion  for  additional  find- 
ings, tbe  court  made  tbe  following  addition- 
al findings: 

"(1)  The  evidence  in  this  case  failing  to  show 
that,  during  the  years  1907,  1908,  1909,  1910, 
1911,  1912,  and  1913,  or  during  any  of  said 
years,  the  said  A.  G.  Hamilton  was  insolvent, 
the  court  finds  that  tiie  said  A.  G.  Hamilton  was 
solvent 

"(2)  That  on  October  1, 1908,  A.  G.  Hamilton 
executed  to  3.  O.  Russell  a  note  for  $6,000  and 
to  secure  same  a  mortgage  covering  the  land  in 
controversy,  and  also  197  acres  of  additional 
land,  which  mortgage  was  at  once  recorded  in 
the  county  clerk's  office  of  Taylor  county,  Tex. 

"(3)  That  after  said  Russell  note  became  due, 
on  October  1,  1909,  the  said  A.  G.  Hamilton 
borrowed  from  W.  J.  Aston,  $6,725,  to  pay  off 
said  Russell  note,  and  executed  and  delivered  to 
W.  J.  Aston  a  note  for  such  amount  and  like- 
wise a  mortgage  upon  the  same  land  covered  by 
the  Russell  mortgage,  which  mortgage  was  plac- 
ed   of    record    in    Taylor   county,   immediately 

"(4)  That  about  the  1st  day  of  December, 
1911,  the  said  Hamilton  borrowed  from  the 
Kansas  City  Life  Insurance  Company,  one  of 
the  defendants  in  this  case,  the  sum  of  $7,000, 
which  be  used  in  paying  off  the  said  Aston  note ; 
and  at  such  time  the  said  Hamilton  executed  and 
delivered  to  the  said  Kansas  City  Life  Insur- 
ance Company  a  note  for  said  amount,  secured 
by  a  mortgage  upon  the  above-mentioned  land 
and  other  lands,  which  mortgage  was  properly 
recorded  in  the  office  of  the  county  clerk  of  Tay- 
lor county,  Tex.  At  the  time  the  above  note 
and  mortgage  were  given  to  tbe  Kansas  City 
Life  Insurance  Company,  all  of  the  Aston  papers 
were  likewise  delivered  to  said  insurance  com- 
pany. 

"(6)  At  the  time  said  Russell  made  said  loan, 
Cunningham  and  Oliver,  attorneys  of  Abilene, 
examined  tbe  title  of  such  land  for  him ;  and, 
at  the  time  said  Aston  and  the  Kansas  Ci^ 
Life  Insurance  Company  made  their  loans,  J. 
M.  Wagstaff,  an  attorney  of  Abilene,  examined 
the  title  for  them,  and,  at  the  time  of  the  loan- 
ing of  said  money  respectively,  each  of  said 
mortgagees  believed  that  they  were  loaning  mon- 
ey to  A.  G.  Hamilton  and  believed  that  said  A. 
G.  Hamilton  had  good  title  to  the  land  covered 
by  their  mortgages,  and  believed  that  tiiey  were 
getting  a  first  lien  on  said  land. 


joogle 


726 


187  SOUTHWESTERN  BEPORTER 


CTex 


"(6)  As  to  all  other  matters  which  the  defend- 
ants have  requested  the  court  to  fiod  on,  it  is 
the  opinion  of  the  court  that  the  record  doee  not 
warrant  the  court  in  making  the  findings  snch 
as  are  requested  by  the  defendants,  and  the 
court  therefore  declines  to  make  the  findings." 

The  court  rendered  judgment  for  plaintiff 
for  the  100  acres  of  land  in  controversy,  and 
decreed  that  the  deed  of  trust  executed  by  A. 
6.  Hamilton  to  Fleming  for  the  use  and  bene- 
fit of  the  Kansas  City  Life  Insurance  Com- 
pany, and  the  deed  of  trust  executed  by  Ham- 
ilton to  Bynum  as  trustee  for  the  First  State 
Bank  &  Trust  Company,  so  far  as  tbey  cover 
the  one  hundred  acres,  be  canceled ;  that  the 
cloud  on  appellee's  title  by  reason  of  said 
deeds  of  trust  be  removed,  and  that  appellee 
be  quieted  in  her  title  as  to  all  of  appellants. 

The  refusal  of  the  court  to  give  appellants' 
peremptory  instructions  to  the  jury,  to  find  in 
favor  of  appellants,  Is  made  the  ground  of  er- 
ror in  each  of  the  first  three  assignments,  the 
flrst,  on  the  ground  that  there  is  no  evidence 
In  the  record  tending  to  show  that  Hamilton 
was  solvent  at  the  time  of  the  alleged  gift  of 
the  land  to  appellee,  there  being  evidence  to 
show  that,  at  the  time  of  the  gift,  'Hamilton 
owed  debts  which  have  not  been  paid,  said 
debts  having  been  proved  up  before  the  ad- 
ministration of  the  estate  of  Hamilton,  and 
said  debts  are  now  represented  in  this  suit  by 
the  administration  of  the  Hamilton  estate; 
the  second,  on  the  ground  that  the  peremp- 
tory instruction  should  have  been  given  for 
the  reason  that  there  was  no  testimony  to 
show  that  appellee  had  made  valuable  im- 
provements on  the  land,  the  evidence  showing 
that  the  improvements  were  placed  there  by 
Hamilton;  the  third  assignment  claims  that 
the  i)eremptory  instruction  should  have  been 
given  in  appellants'  favor  on  the  ground  that 
the  evidence  falls  to  show  exclusive  posses- 
sion and  control  of  the  land  under  the  alleged 
gift 

[1]  In  order  to  sustain  the  gift  under  arti- 
cle 39G7,  Revised  Statutes,  as  against  prior 
creditors,  It  must  appear  that  such  debtor 
was  then  possessed  of  property  within  this 
state  subject  to  execution,  sufficient  to  pay 
his  existing  debts.  In  Maddox  et  al.  v.  Sum- 
merlin  et  ux.,  92  Tex.  483,  49  S.  W.  1033,  50 
S.  W.  567,  our  Supreme  Court  construes  the 
above  article  as  placing  the  burden  on  the 
one  seeking  to  uphold  the  gift  to  show  the 
solvency  of  the  donor,  at  the  time  of  the  gift, 
as  to  prior  creditors.  Two  questions  are  thus 
presented:  Are  appellants  prior  creditors? 
If  they  are,  has  appellee  discharged  the  bur- 
den of  showing  the  solvency  of  Hamilton  at 
the  time  of  the  gift?  The  Issue  of  Hamil- 
ton's solvency  at  the  time  of  the  gift  was  not 
subfiultted  to  the  jury.  We  do  not  find  in  the 
record  a  request  by  either  for  a  finding  as  to 
whether  Hamilton  was  solvent  at  the  time  of 
the  gift.  The  court's  first  additional  finding 
is  not  such  finding,  although  possibly  intend- 
ed to  be  such.  The  jury  found  that  Hamilton 
made  a  gift  of  the  land  to  Mra.  AUoe  Q. 


Walker,  In  1906,  and  that  she  txMk  possession 
of  the  land  under  the  gift  in  October,  1909. 
[2]  At  the  request  of  appellants,  the  conrt 
made  additional  findings  of  fact  The  conrt 
found  that  on  October  1,  1808,  Hamilton  exe- 
cuted to  Russell  a  note  for  ^5,500  and,  to  se- 
cure the  note,  gave  a  mortgage  on  land  in- 
cluding the  land  In  controversy.  That  on  Oc- 
tober 1,  1910,  Hamilton  borrowed  $6,725  from 
Aston  to  take  up  the  Russell  note,  and  again 
gave  a  mortgage  on  the  same  land  to  secure 
the  Aston  loan.  That,  in  1911,  Hamilton  bor- 
rowed $7,000  from  appellant,  Kansas  CJIty 
Life  Insurance  Company,  to  pay  off  the  Aston 
note,  in  each  instance  executing  a  new  mort- 
gage on  the  land  to  secure  the  new  loan.  It 
is  evident  that  the  indebtedness  of  Hamilton 
now  held  by  the  Kansas  City  Life  Insurance 
Company,  less- the  accrued  interest  existed  at 
the  time  of  the  gift  the  same  indebtedness 
being  evidenced  by  different  obligatlonB  held 
at  different  times  by  different  creditors; 
while  it  is  equally  evident  that  the  bedding  of 
the  indebtedness  by  the  appellee,  the  Kansas 
City  life  Insurance  Company,  was  not  prior 
but  was  subsequent  to  the  gift  Unless  the 
appellants  are  prior  creditors  within  the 
meaning  of  the  statute,  they  are  not  in  a  posi- 
tion to  question  the  validity  of  the  gift  on  the 
ground  that  It  is  without  consideration,  or 
that  Hamilton  was  insolvent  at  tbe  time  of 
the  gift  It  is  evident  that  there  is  a  differ- 
ence in  the  attitude  that  Russell  sustained  to- 
wanl  the  indebtedness  of  Hamilton  at  tbe 
time  of  the  gift,  and  that  sustained  by  Aston. 
Russell  clearly  was  a  prior  creditor.  If  Rus- 
sell had  taken  a  renewal  note  for  his  then  ex- 
isting debt  under  Gonzales  v.  Adoue  et  al.,  94 
Tex.  120,  58  &  W.  931,  the  original  debt 
would  still  continue  and  would  hold  prefer- 
ence over  the  voluntary  conveyance  of  Ham- 
ilton, if  he  was  insolvent  at  the  time  of  kis 
gift-  The  most  that  can  be  said  of  A^on  is 
that  he  was  a  subsequent  holder  or  purchaser 
of  a  prior  indebtedness.  Aston  was  not  a 
creditor  in  any  sense,  was  not  interested  in 
th^  Hamilton  matters,  until  he  loaned  his 
money  on  the  Hamilton  note  and  mortgage  on 
the  1st  of  October,  1910.  He  was  Interested 
in  tlie  disposition  made  of  the  money  to  the 
extent  of  seeing  that  the  Hamilton  mortgage 
to  Russell  was  satisfied,  thereby  making  his 
the  first  mortgage.  His  loan  in  no  wise  refer- 
red to  the  Russell  note  or  mortgage,  express- 
ed no  agreement  of  subrogation  of  right  that 
Russell  bad,  and  his  loan  was  in  no  way  In 
protection  of  any  interest,  he  bad  in  any  of 
Hamilton's  affairs.  When  his  note  became 
due  the  same  proceeding  was  had  as  to  appel- 
lant, Kansas  City  life  Insurance  Company, 
its  money  discharging  the  Aston  note  and 
mortgage  and  a  new  note  and  mortgage  ex- 
ecuted in  its  favor,  the  new  note  and  mort- 
gage in  no  wise  referring  to  the  Russell 
or  Aston  notes  or  mortgages,  nor  do  they 
contain  any  agreement  for  subrogation  of  any 
right  of  elthei;.  Appellauts,  Kansas  City 
Insurance  Company,  and  its  trustee  and 
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adopting  its  idieadiiig,  alleged  that  its  loan  to 
Hamilton  of  $7,000  was  for  the  purpose  of  and 
that  It  was  used  to  take  up  the  Aaton  note 
and  mbrtgage  lien,  and  that  by  reason  there- 
of, and  by  reason  of  the  agreement  of  the 
parties,  appellant  la  subrogated  to  the  rights 
of  Russell  and  Aston.  The  facts  stated  in  the 
pleadings  as  to  the  purpose  and  effect  of  the 
loan,  to  take  up  the  preceding  Hamilton  note 
and  mortgage,  Is  clearly  sustained  both  by 
the  finding  of  the  court  and  the  evidence,  but, 
in  oar  opinion,  not  so  as  to  the  allegation  of 
sbbrogation,  and  we  are  of  the  opinion,  as  ap- 
I>ellants  seem  to  be  by  their  pleading,  that  be- 
fore appellant,  the  Kansas  City  Ldfe*  Insur- 
ance Company,  has  the  right  to  set  aside  the 
gl'ft,  it  must  show  that  It  Is  a  prior  creditor 
by  reason  of  its  having  been  subrogated  to 
that  right,  by  the  attitude  it  sustains  to  the 
Russell  note. 

[3]  The  principal  underlying  subrogation  Is 
Indemnity  and  no  more.  Falres  v.  Cockerell, 
SS  Tex.  428,  31  S.  W.  190,  639,  28  L.  B.  A.  528. 
Neither  the  Astern  loan  nor  the  loan  of  appel- 
lants to  Hamilton  was  made  to  protect  any 
Interest  then  held  by  the  lender.  There  was 
not  In  either  Instance  a  substitution  of  one 
creditor  for  that  of  the  other,  to  whose  rights 
the  subsequent  creditor  succeeded  in  relation 
to  the  former  debt,  and  In  neither  case  was 
the  subsequent  loan  an  act  done  In  protecting 
an  Interest  then  held  by  the  lender.  In  fact, 
there  Is  nothing  in  either  loan  to  Hamilton 
that  stiggeets  an  equitable  proceeding,  but 
each  subsequent  lender  or  creditor,  after  the 
Russell  loan,  is  a  mere  volunteer,  a  stranger, 
in  the  matter  of  the  loan,  and  the  doctrine  of 
subrogation  does  not  enter  Into  the  transac- 
tion, unless  it  be  by  reason  of  an  agreement 
between  the  parties  that  It  should,  as  pleaded 
by  appellants.  It  has  often  been  held  that 
one,  who,  having  no  Interest  to  protect,  volun- 
tarily loans  money  to  a  mortgagor  for  the 
purpose  of  satisfying  and  canceling  the  mort- 
gage, taking  a  new  mortgage  fbr  his  own  se- 
curity, cannot  have  the  former  mortgage  re- 
vived and  himself  subrogated  to  the  rights  of 
the  mortgagee  therein.  37  Cyc.  471 ;  Rice  v. 
Winters,  46  NeU  517,  63  N.  W.  830;  Pollock 
V.  Wright,  15  S.  D.  134,  87  N.  W.  584.  Under 
such  circumstances.  If  any  subrogation  takes 
place,  it  must  be  by  reason  of  an  agreement 
of  the  parties.  Fievel  v.  Zuber,  67  Tex.  275, 
3  S.  W.  273.  But  there  Is  no  finding  nor  a  re- 
quest for  a  finding  as  to  whether  there  was 
such  agreement,  either  express  or  implied. 
In  tbe  Fievel  v.  Zuber  Case,  supra,  the  court 
said: 

"A  party  who  has  an  intereat  in  property,  to 
be  protected  by  discbarging  an  incumbrance  up- 
on It,  has  the  right  to  pay  it  and  to  substitute 
himself  to  the  rights  of  the  lienholder,  whether 
either  the  creditor  or  debtor  give  his  assent  or 
not.  But  neither  Brovn  nor  Kaufman  .  and 
Bnnge  had  such  right.  As  long  as  the  note  re- 
mained undischarged  in  the  bands  of  the  *  *  * 
holdtnr  or  his  indorsers,  they  were  strangers  to 


the  title.    Brown,  as  mere  trustee  in  the  deed 

in  trust,  had  the  power  to  make  a  sale  if  the 
debt  were  not  paid,  but  had  no  interest  in  the 
property  to  be  protected  by  the  aischarge  of  the 
lien.  If  any  subrogation  took  place,  therefore, 
it  must  have  been  by  agreement  of  parties. 
That  this  can  be  accomplisned  by  a  payment  in 
accordance  with  an  express  understanding  be- 
tween the  debtor,  the  creditorj  and  a  third  party, 
to  the  effect  that  if  such  third  party  pays  the 
debt  he  may  hold  the  security  for  his  reimburse- 
ment there  can  b<!  no  doubt.  Dillon  v.  KauSman, 
68  Tex.  696:  Flanagan  v.  Cusliman,  48  Tex. 
241 ;  it  is  also  recognized  law  that  a  payment 
upon  a  like  agreement  between  a  stranger  and 
the  creditor  will  have  the  same  effect  In  both 
these  cases,  however,  this  would  seem  a  virtual 
assignment  without  reference  to  the  doctrine  of 
subrogation." 

[4-7]  It  seems  to  us  that,  appellee  being  a 
stranger,  a  mere  volunteer  to  the  debt,  hav- 
ing no  Interest  to  be  protected  by  the  pay- 
ment of  the  Aston  note  and  a  release  of  the ' 
mortgage  securing  that  note,  if  Aston  had 
such  an  agreement  with  Russell  as  to  give 
him  the  right  of  subrogation,  it  would  be 
necessary  that  appellant  show  that  it  had 
such  agreement  with  Aston.  We  do  not  be- 
lieve that  the  mere  delivery  to  appellant,  the 
insurance  company,  of  the  Aston  note  and 
mortgage,  as  found  by  the  court,  would  be 
sufficient  to  show  an  express  or  implied 
agreement  for  the  right  of  subrogation.  It 
is  an  evidentiary  fact  only  tending  to  show 
such  agreement  The  retention  of  the  Rus- 
sell and  Aston  notes  and  mortgages  and 
their  payment  would  be  sufficient  to  give  the 
right  of  subrogation  if  appellant,  the  insur- 
ance company,  were  not  a  mere  volunteer. 
Mtua.  Life  Ins.  Co.  v.  Middleport,  124  U.  S. 
534,  8  Sup.  Ct  625,  31  L.  Bd.  537.  The  bur- 
den is  on  apiiellee  to  show  the  fact  of  Ham- 
ilton's solvency  at  the  time  of  the  gift  only 
in  the  event  appellants  are  prior  creditors. 
The  record  does  not  show  that  fact  to  have 
been  established.  JJntil  the  fact  that  appel- 
lants are  prior  creditors  is  shown,  they 
would  not  be  in  a  position  to  question  her 
title.  That  they  are  prior  creditors  is  purely 
defensive,  and  the  burden  is  on  appellants  to 
show  that  fact.  For  the  reason  given,  the 
first  three  assignments  are  overruled. 

[tl  Appellants'  ninth  and  tenth  assign- 
ments, complaining  of  error  in  permitting 
Mrs.  Walker  to  testify  as  to  transactions 
with  and  statements  by  Hamilton  with  her, 
in  showing  the  alleged  gift  to  her  of  the  land, 
must  be  overruled,  under  San  Antonio  Ught 
Publishing  Company  v.  Moore,  46  Tex.  Civ. 
App.  259,  101  S.  W.  867. 

Other  assignments  not  specifically  passed 
upon  have  been  fully  considered  and  are 
overruled,  as  they  come  within  the  principles 
discussed  under  the  first  three  assignments. 

We  believe  that  the  findings  of  fact  so  far 
as  made  by  the  Jury  and  the  court  are  well 
sustained  by  the  evidence.  We  adopt  their 
findings.  Finding  no  reversible  error,  the 
case  is  affirmed. 
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MODERN    WOODMEN    OF    AMEEIOA    v. 
TANOWSKY.     (No.  562&) 

(Coart  of  Civil  Appeals  of  Texas.  San  An- 
tonio. April  19,  1016.  On  Motion  for  Re- 
hearing, May  31,  1916.  Rehearing  Denied 
June  21,  1916.) 

1.  Insurance  $=9813— Fraternal  Associa- 
tions—AonoN  ON  Policy— Parties. 

In  a  suit  on  a  certificate  of  a  fraternal  as- 
sociation originally  payable  to  plaintiff's  father 
and  mother,  wherein  plaintiff  claimed  to  own 
aU  their  interests  by  virtue  of  assignment  from 
the  heirs  of  her  father,  the  failure  to  make  her 
father  a  party  was  not  error,  where  it  appear- 
ed that  he  was  dead. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1894;    Dec.  Dig.  «s»813.] 

2.  Appbai.    and    Ebbob    ®:s>731(5)— Assioii- 

MENT   OF   EkrOB— SurFICIKNCY. 

An  assignment  of  error  in  that  "the  verdict 

'  was   not  sustained  by   the  evidence,   the  facts 

proven   being  insufficient  on  which   to  base  a 

verdict  for  the  plaintiff,"   was  too  general  to 

require  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3021 ;  Dec.  Dig.  <S=>731(5).1 

3.  Appeal  and  Ebko*  <S=>730(2)— Assign- 
ment OF  Ebbor— Setting  out  Chaboe. 

Ad  assignment  of  error  complaining  of  ma- 
terial omissions  from  the  court's  generu  charge 
in  that  it  failed  to  give  certain  instructions  and 
in  that  it  erred  in  the  general  charge,  where 
neither  it  nor  the  statement  contained  the 
charge  objected  to,  and  where  there  was  no 
reference  to  the  page  of  record  where  the  charge 
might  be  found,  presented  nothing  for  consid- 
eration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3014,  3015 :  Dec.  Dig.  «=» 
730(2).] 

4.  Tbial  ®=»255(1)— Rkqdest  fob  Instbxjc- 

TIONS— NECESSITT. 

Notwithstanding  Acts  33d  Leg.  c.  69,  re- 
quiring all  objections  to  the  court's  charge  to 
.be  presented  in  writing  to  the  opposing  coun- 
sel and  the  court  before  the  jury  is  instructed, 
it  is  still  necessary  to  request  a  special  instrue< 
tion  to  supply  an  alleged  omission  in  a  charge. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  627-629;    Dec.  Dig.  <S=»255(l).] 

5.  Appeal  and  Ebbob  <&=»268(1)— Excsphon 
TO  Charge— Sufficiency  op  Evidence. 

Under  Acts  33d  liCg.  c.  59,  the  complaint 
as  to  the  sufficiency  of  the  evidence  to  support 
a  verdict  would  not  be  considered,  where  no  ex- 
ception was  taken  to  the  trial  court's  charge 
submitting  the  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1596,  1604;  Dec.  Dig. 
«=»2&(1).] 

6.  Appeal  and  Ebbob  «=»994(2)— Review— 
Verdict. 

In  a  suit  on  a  certificate  of  insurance,  de- 
fended on  the  ground  of  nonliability  by  reason 
of  failure  to  pay  assessments,  the  credibility 
of  the  witnesses  and  the  weight  to  be  given 
their  conflicting  testimony  was  for  the  jury, 
and  its  verdict  could  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  3902,  3903;  Dec.  Dig.  «=» 
994(2).] 

7.  Descent  and  Dibtbibution  «=>91(5)— Ac- 
tion ON  Policy  by  Heib  or  Beneficiabt 
— Pleading. 

In  a  suit  on  an  insurance  certificate  pay- 
able to  insured's  father  and  mother  as  bene- 
ficiaries, where  plaintiff  claimed  to  own  all  the 
beneficiaries'    interest   by    inheritance   and    as- 


signment from  her  mother  and  from  all  the 
heirs  of  her  father,  a  petition  alleging  that  the 
insurer  agreed  to  pay  to  each  of  the  original 
beneficiaries  sum  of  $1,000  each  at  the  death 
of  the  insured,  the  subsequent  death  of  her  fa- 
ther, without  alleging  that  be  died  intestate 
and  that  there  was  no  administration  and  no 
necessity  for  administration,  was  error  of  law 
apparent  upon  the  face  of  the  record  and  funda- 
mental. 

[Ed.  Note.— For  other  eases,  see  Descent  and 
Distribution,  Cent  Dig.  i!  365;  Dec.  Dig.  «=> 
91(5).] 

8.  Descent  and  Disibibution  «=391(5)— Ac- 

TIONS  by   HeIES— DEiiUBREB. 

In  such  case  the  want  of  allegations  that 
no  administration  was  pending  and  that  none 
was  necessary  could  properly  be  raised  by 
a  general  demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  J  305;    Dec.  Dig.  €=» 

9.  Descent  and  Distbibution  €=»91(5>— 
Fbatebnal  Associations— Action  on  Ceb- 
tutcatb-Jubisdiction— Intebest  or  Joint 
Beneficiaries. 

A  petition  not  showing  plaintiff's  legal 
right  to  sue  for  the  beneficial  interest  of  her 
deceased  father,  one  of  the  two  original  joint 
beneficiaries  in  the  policy,  did  not  give  the  trial 
court  jurisdiction  to  ad;iudicate  the  interest  of 
the  deceased  beneficiary,  and  judgment  dispos- 
ing of  sncb  interest  was  fundamental  error. 

(Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  {  365;  Dec.  Dig.  <S=» 
91(6).] 

10.  Judgment  $=s>24S  —  Confobmitt  to 
Pleadings— Allegations  to  Support. 

Facts  proven,  but  not  alleged,  cannot  form 
the  basis  of  a  judgment 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  ji  434;    Dec.  Dig.  <3=>248.] 

11.  E2xecutors  and  Adminibtbatobs  4=953— 
Exempt  Property. 

Where  the  fund  due  upon  a  policy  of  in- 
surance is  exempt  property,  it  is  not  subject  to 
administration. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  ®=>53.] 

12.  E^XBOUIOBS    AND    Administbatobs    €=346 

—Fbatebnal    Associations— Pboceeds    of 

Policy  —Exemption  . 
Where  one  of  the  joint  beneficiaries  named 
in  a  certificate  of  insurance  survived  the  in- 
sured and  died  in  April,  1913,  before  the  fund 
was  exempted  from  administration  by  Acts  33d 
Leg.  e.  113,  §  21,  and  where  the  rights  of  cred- 
itors to  subject  the  benefits  to  the  payment  of 
debts  became  fixed  upon  the  death  of  the  in- 
sured, the  fund  was  not  exempt  at  the  death 
of  the  joint  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  297;  Dte. 
Dig.  «=»46.] 

On  Motion  for  Rehearing. 

IS.  Appeal  and  Error  «=»1172(2)— Deter- 
mination—Partial  Rbvebsal. 

Under  rule  62a  for  Courts  of  Civil  Appeals 
(149  S.  W.  x)  declaring  that  where  the  issues 
are  severable,  the  judgment  shall  be  reversed 
only  as  to  that  part  affected  by  error,  a  judg- 
ment in  a  suit  on  an  insnrance  certificate  diow- 
ing  on  its  face  that  it  was  the  intention  of  the 
parties  that  it  should  be  a  severable  contract 
would  be  reversed  in  so  far  as  it  affected  the 
interest  claimed  as  an  heir  and  by  an  assign- 
ment of  other  heirs  of  a  deceased  bmeficiary, 
affected  by  fundamental  error. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4556;  Dec.  Dig.  «=3 
1172(2).] Q 
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Error  from  District  Court,  Bexar  County ; 
B.  B.  Minor,  Judge. 

Action  by  Minnie  Yanowsky,  as  assignee 
of  Kosle  Yanowsky  and  of  the  heirs  of  Shop- 
sy  Yanowsky,  the  beneficiaries  named  in  a 
policy  of  insurance,  against  the  Modern 
Woodmen  of  America.  Judgment  for  plain- 
tur,  and  defendant  brings  error.  Reversed  in 
80  far  as  the  judgment  affects  the  interest 
claimed  from  Sbopsy  Yanowsky,  and  cause 
remanded. 

Truman  Plantz,  of  Warsaw,  111.,  and  Pat 
M.  Neff,  of  Waco,  for  plaintiff  in  error.  Ar- 
nold, Cozby  &  Peyton,  of  San  Antonio,  for 
defendant  In  error. 

SWEARINQEN,  J.  This  suit  was  instttut- 
ed  by  Minnie  Yanowsky  against  .the  Modem 
Woodmen  of  America,  an  incorporated  fra- 
ternal beneficiary  organization,  to  recover 
12,000  claimed  to  be  due  by  virtue  of  the 
maturity  of  an  insurance  policy  Issued  to 
Leon  Yanowsky,  a  brother  of  plaintiff.  The 
policy  was  payable  to  Shopsy  and  Rosie 
Yanowsky.  Plaintiff  claimed  to  own  aU  the 
interests  of  both  beneficiaries  named  in  the 
policy,  by  virtue  of  inheritance  and  assign- 
ments from  the  beneficiary  Rosle  Yanowsky 
and  from  all  the  heirs  of  the  beneflciory 
Shopsy  Yanowsky.  The  defendant  organiza- 
tion answered  by  general  demurrer  and  af- 
firmatively that  there  was  no  liability  on  the 
policy  sued  on,  because  of  violations  of  the 
contract  by  Leon  Yanowsky  during  his  life. 
Among  other  violations  it  was  averred  that 
I.«on  Yanowsky  bad  failed  to  pay  assessment 
No.  271,  for  February,  during  February, 
whereby  he  was  suspended,  and  his  attempt- 
ed reinstatement  was  invalid  because  of 
breach  of  warranty  of  health  at  time  of  reln- 
Btatement.    The  case  was  tried  before  a  jury. 

[1]  Plaintiff  in  error's  first  assignment  com- 
plains of  fundamental  error  and  submits  this 
proposition  thereunder: 

"Sliadga  (or  Shopsy)  Yanowsky  bein^  named 
as  one  of  the  beneficiaries  in  the  policy  sued 
Dpon,  be  was  a  necessary  party  to  his  suit  for 
the  collection  thereof.  Tlie  failure  to  make  him 
a  party  is  therefore  snch  fundamental  error  as 
will  ix  considered  on  appeal  without  assign- 
ment of  error  thereon  in  the  court  below." 

A  snflScient  answer  to  this  proposition  is 
that  the  petition  of  defendant  in  error  al- 
leged that  Sbadsa  Yanowsky  died  in  April, 
1913,  and  there  was  uncontradicted  evidence 
that  warranted  the  jury  In  finding  that  Ya- 
nowsky was  dead.  The  failure  therefore  to 
make  Sbadsa  Yanowsky  a  party  to  the  suit 
was  not  error,  fundamental  or  otherwise. 

Under  the  second  assignment  of  error, 
plaintiff  in  error  submits  the  following  prop- 
osition : 

"During  coverture  the  husband  has  the  sole 
management,  not  only  of  all  commnnity  prop- 
erty, out  also  the  sole  management  of  the  wife  s 
separate  property." 

Tnasmucta  as  the  death  of  the  husband, 
Sbadsa    Yanowsky,   was   both   alleged    and 


proved,  this  proposition  under  the  second  as- 
signment presents  no  error. 

[2]  The  third  assignment  of  error  Is  as 
follows : 

"Because  the  verdict  is  not  sustained  by  the 
evidence,  the  facts  proven  being  insufficient  on 
wliich  to  base  a  verdict  for  the  plaintiff." 

This  assignment  is  too  general  to  require 
consideration.  Stacy  v.  Delery,  67  Tex.  Civ. 
App.  242,  122  S.  W.  303;  Estes  v.  Estes,  122 
S.  W.  305;  First  State  Bank  v.  Jones,  139 
S.  W.  671. 

[3]  The  fourth,  fifth,  and  sixth  assignments 
complain  of  material  omissions  from  the 
court's  general  charge.  The  assignments  are 
as  follows: 

Fourth:  "Because  the  court  did  not  instruct 
the  jury  as  to  the  law  in  this  case  as  to  wheth- 
er or  not  the  plaintiff,  Minnie  Yanowsky,  had 
authority  under  the  law  to  bring  this  suit." 

Fifth:  "Because  the  court  did  not  instruct 
the  jury  as  to  what  the  law  was  in  regard  to 
the  riKhts  of  Shopsy  (Shadsn)  and  Uosle 
Yanowsky,  who  were  named  as  the  beneficiaries 
in  the  policy  or  certificate  on  which  this  suit 
is  based." 

Sixth:  "Because  the  court  erred  In  his  gen- 
eral charge  to  the  Jury  for  the  reasons  stated 
in  the  defendant's  exceptions  taken  and  filed 
with 'the  court  before  said  charge  was  read  to 
the  Jury,  in  this:  The  court  did  not  instruct 
the  jury  in  regard  to  the  administration  of  the 
estate  of  Leon  Yanowsky  or  the  estate  of  Sbad- 
sa Yanowsky,  and  leaves  the  jury  in  darkness 
88  to  what  the  law  is  with  respect  to  the  trans- 
fer of  interests  of  deceased  persons." 

"These  assignments  are  not  presented  in  ac- 
cordance with  the  rules,  and  cannot  be  con- 
sidered. Neither  the  assignments  nor  the  state- 
ment contains  the  charge  objected  to.  *  •  • 
Nor  are  we  directed  to  the  page  of  the  record 
where  the  charge  can  be  found."  Darby  v. 
White,  165  S.  W.  481. 

[4]  Furthermore,  plaintiff  In  error  did  not 
request  a  special  instruction  to  supply  the 
omission  now  complained  ot  In  1907  the 
Supreme  Court,  through  Justice  Williams, 
held  that  It  was  necessary  for  the  complain- 
ing party  to  supply  an  omission  from  the 
general  charge  by  requesting  a  special  in- 
struction.   Observe  the  following : 

'<  •  •  •  ■yi^at  is  complained  of  was  the 
mere  omission  of  the  court  to  go  as  far  as  it  is 
now  contended  it  should  have  pione,  which  omis- 
sion should  have  been  suppUed  by  a  request 
for  a  special  instruction.  Parke  v.  San  Antonio 
Trac.  Ca,  100  Tex.  222,  94  S.  W.  331,  98  S. 
W.  1100;  San  Antonio  &  Aransas  Pass.  Hy.  v. 
Lester.  89  S.  W.  752.  x<'or  this  reason  we  say 
that  the  question  indicated  as  in  the  minds  of 
the  Court  of  Civil  Appeals  does  not  appear  from 
the  certificate  to  be  properly  presented  in  the 
ease."  Yellow  Pine  Oil  Co.  v.  Noble,  100  Tex. 
300,  99  8.  W.  1024. 

The  Legislature  (Gen.  Laws  1913,  p.  114) 
made  a  change  In  the  law  governing  charges 
to  juries,  requiring  all  objections  to  tlie 
court's  charge  to  be  presented  In  writing  to 
the  opposing  counsel  and  the  court  before  the 
jury  were  Instructed.  The  question  naturally 
arises:  Since  the  passage  of  that  act  of  1913 
is  the  trial  court's  attention  properly  called 
to  the  omission  by  exception,  incorporated  In 
the  record  by  bill  of  exception,  or  is  it  still  ^^^  t 

necessary  to  request  a  special  Instruction  tW,V^jOOQlC 
was  necessary  before  the  act  of  1913t  ^he  O 
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question  Is  answered  by  the  Court  of  Ap- 
peals ;  for  In  May,  1915,  after  the  act  of  the 
Legislature  of  1913,  the  appellate  court  held 
that  a  special  requested  Instruction  Is  still 
necessary  to  avail  of  an  omission.  Texas 
Central  R.  Co.  t.  Claj-hrook,  178  S.  W.  581 
(writ  of  error  pending  In  Supreme  Court). 

For  the  reasons  indicated,  we  cannot  sus- 
tain the  fourth,  fifth,  and  sixth  assignments. 
[B]  The  seventh  assignment  is  as  follows : 
"Becavise  the  verdict  of  the  jury  is  contrary 
to  the  overwhelming  preponderance  of  the  evi- 
dence, in  that  the  overwhelminR  preponderance 
and  weight  of  the  evidence  clearly  showed  that 
assessment  271  was  not  paid  until  about  March 
29,  1012,  and  was  not  paid  at  any  time  during 
the    month  of  February,  1912." 

The  court's  general  charge  Instructed  the 
Jui-y  upon  the  Issue  involved  in  this  assign- 
ment as  follows : 

"If  you  further  believe  from  the  evidence 
that  assessment  271  for  the  month  of  Febru- 
ary, 1912,  was  paid  to  E.  M.  Hawk,  the  clerk 
of  Bexar  Camp  of  the  Modern  Woodmen  of 
America,  during  the  month  of  February,  1912, 
then  you  are  instructed  that  your  verdict  must 
be  for  the  plaintiff.  If  you  believe  from  the  evi- 
dence that  assessment  271  for  the  month  of 
February,  1912.  was  not  paid  during  the  month 
of  February.  1912,  then  you  are  instructed  to 
find  for  the  defendant" 

This  charge  was  submitted  to  attorneys  for 
plaintiff  In  error  before  being  read  to  the 
Jury.  Plaintiff  in  error  made  no  objection  to 
the  charge  in  so  far  as  it  submitted  the  is- 
sue of  the  date  of  payment  of  assessment  No. 
271.  No  charge  was  requested  for  an  in- 
structed verdict.  It  has  been  repeatedly  held 
that  complaint  of  the  sufficiency  of  the  evi- 
dence to  support  a  verdict  will  not  be  con- 
sidered where  no  exception  was  taken  to  the 
trial  court's  charge.  In  the  case  of  Elser 
V.  Putnam  Land  &  Development  Company, 
171  S.  W.  1052,  the  law  Is  clearly  construed : 

"The  act  approved  March  29,  1913  (Gen. 
Laws  1913,  p.  114),  which  we  have  several  times 
had  occasion  to  consider,  provides,  among  other 
things,  that:  'The  ruling  of  the  court  in  giving, 
refusing  or  qualifying  of  instructions  to  the 
jury  shall  be  regarded  as  approved  unless  ex- 
cepted to  as  provided  for  in  the  foregoing  ar- 
tides.'  In  the  case  before  us  the  issues  raised 
by  the  pleadings  and  evidence  were  generally  sub- 
mitted to  tb'e  jnry  by  the  court's  charge.  *  •  • 
No  objections  to  the  court's  general  charge,  nor 
to  the  special  charge  submitting  the  defense  not- 
ed, were  made  in  accordance  with  the  terms  of 
the  act  of  the  Legislature  referred  to.  So  that, 
11  we  are  to  give  the  effect  that  the  law  says 
shall  be  given,  when  the  issues  are  submitted 
without  objection,  the  plaintiff  in  error  is  in 
the  attitude  of  a  litigant  who,  after  the  intro- 
duction of  the  evidence,  has  submitted  to  him 
the  charge  of  the  court  and  special  charges  giv- 
en, and  who  has  'approved'  such  charges,  thus 
legally  assuming  the  position  that  the  evidence 
before  the  court  requires  the  snbmission  of  the 
issue  to  the.  jury  for  determination.  If  the 
facts  were  clearly  uncontrovertcd  which  entitled 
the  plaintiff  in  error  to  a  judgment,  he  should 
have  requested  an  instructed  verdict  This  he 
did  not  do,  but  assumed,  as  we  have  seen,  the 
inconsistent  position  of  sayine  to  the  court,  in 
effect.  This  ease  cannot  be  taken  from  the  jury 
on  the  ground  that  there  is  no  evidence  to  sup- 
port the  cause  of  action  or  'defense. 

"In  the  case  o£  Cleburne  Street  By.  Co.  v. 
Barnes,  168  S.  W.  901,  this  court,  among  other 


things,  said;  'If,  as  provided  by  the  amended 
statutes  (act  of  1913,  above  mentioned),  a  charge 
given  without  objection  must  be  regarded  as  ap- 
proved, it  follows  logically,  we  think,  that  par- 
ties who  thus  approve  tLe  charge  are  in  the 
same  situation  as  if  that  charge  had  been  re- 
quested by  them.' 

"If  the  proposition  embodied  in  tlie  quotation 
is  correct  and  we  think  it  is,  it  can  hardly  be 
contended  that  plaintiff  in  error,  under  the  cir- 
cumstances stated,  will  now  be  heard  to  say 
that  the  evidence  in  his  favor  is  'uncontrovert- 
ed' ;  for  by  a  long  line  of  decisions  in  this  state, 
it  has  been  held  that  an  appellant  cannot  com- 
plain of  a  charge  given  at  his  request  It  is 
held  to  be  invited  error  of  which  he  can  take  no 
advantage  on  appeal.  We  conclude  that  plain- 
tiff in  error  cannot  now  be  heard  upon  the  only 
proposition  he  urges  before  us." 

[6]  Then  again  the  issue  of  fact  was  clear- 
ly and  distinctly  made  by  evidence  of  a  di- 
rect and  positive  character;  for  the  defend- 
ant in  error,  Minnie  Yanowsky,  testified,  as 
shown  by  the  statement  of  facts  and  plaintiff 
in  error's  bill  of  exception  No.  5,  that  Leon 
Tanowsky  paid  assessment  No.  271,  for  Feb- 
ruary, in  February.  The  witnesses  for  plain- 
tiff in  error  who  testified  to  the  date  of  the 
payment  of  No.  271  assessment  were  Mr.  E. 
M.  Hawk  and  his  wife.  Mr.  Hawk  said  be 
had  no  independent  recollecti(m  of  the  date  of 
the  payment  and  had  to  rely  npon  his  books. 
He  further  testified  that  he  would  not  say 
the  payments  were  made  on  the  dates  indi- 
cated in  either  the  letters,  the  books,  or  the 
receipts.  Mrs.  Hawk  did  not  testify  wheth- 
er or  not  Mr.  Hawk  was  in  San  Antonio  dur- 
ing the  month  of  February,  1912.  She  did. 
however,  testify  that  the  February  and 
March  money  was  paid  to  her  on  the  29th 
of  MarclL  Inasmuch  as  the  Jury  was  the  ex- 
clusive Judge  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  to  be  giv&a  their 
testimony,  this  court  cannot  disturb  the 
Jury's  verdict  upon  this  question  of  fact 
This  assignment  must  be  overruled. 

[7]  Plaintiff  in  error  in  propositions  nnder 
the  fourth,  fifth,  and  sixth  asalgnments  has 
directed  this  court's  attention  to  a  fundamen- 
tal error  which  is  apparent  in  the  petition  of 
defendant  In  error.  The  original  petition, 
filed  August  23,  1913,  by  defendant  in  error. 
Is  the  foundation  of  the  case  at  bar.  It  Is  as 
follows : 

"(1)  Now  comes  Minnie  Yanowsky,  and,  com- 
plaining of  the  Modern  Woodmen  of  America, 
alleges: 

"(2)  That  plaintiff  la  a  resident  of  Beiar 
county,  Tex.,  and  the  defendant  is  a  fraternal 
bencQciary  association  _  incorporated  under  the 
laws  of  the  state  of  Illinois,  and  doing  business 
in  Bexar  county,  Tex.,  and  having  an  agent  in 
Bexar  county  in  the  person  of  E.  M.  Hawks,  up- 
on whom  service  of  citation  in  tliia  cause  mar 
be  had. 

"(3)  Plaintiff  further  alleges  that  the  said  de- 
fendant is  a  fraternal  beneficiary  sociefy  engagol 
in  the  life  insurance  business,  and  that  the  said 
defendant  issued  its  policy  of  insurance  on  the 
life  of  Leon  Yanowsky,  such  policy  being  dated 
December  8, 1910,  and  a  copy  of  wbicli  is  hereto 
attached  and  marked  Exhibit  A,  and  for  aU  pur- 
poses made  a  part  of  this  petition,  and  the  de- 
fendant, in  consideration  of  certain  premiums  or 
ossoEsmeuta,  contracted  and  agreed  in  accordance^  ^ 
with    said   policy    of    insurance    to    pay    unto 
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ShofMvTaaowsky  and  Bosie  Yanowtk;  tbe  Bum 
of  $1,000  each,  respectively,  upon  the  death  of 
said  Leon  Yanowsky;  the  said  defendant  con- 
Uactins  and  agreeing  to  pay  the  sum  of  $2,000 
upon  the  death  of  Iieon  xanowsky  to  the  bene- 
ficiaries designed  by  Leon  Yanowsky  in  accord- 
ance with  the  provisiong  of  said  certificate  of 
insurance  above  referred  to. 

"(4)  Plaindfl  further  alleges  that  the  said 
Leon  Yanowsky,  while  in  good  standing,  and 
while  a  member  of  the  fraternal  society,  and 
while  said  policy  was  in  full  force  and  effect, 
died  on  or  about  October  12,  1012,  and  at  the 
time  of  his  deatli  said  policy  of  insurance  ma- 
tured. 

"(5)  Plaintiff  further  alleges  that  prior  to  the 
death  of  said  Leon  Yanowsky,  in  consideration  of 
the  plaintiff  helping  Leon  Yanowsky  in  his  busi- 
ness, Leon  Yanowsky  contracted  and  agreed 
with  the  plaintiff  that  the  plaintiff  should  have 
the  $2,000  referred  to  in  said  policy  of  insurance 
upon  the  death  of  said  Leon  Yanowsky,  and  the 
plaintiff  is  the  sister  of  Leon  Yanowsky,  and  by 
virtue  of  said  contract  with  Leon  Yanowsky  is 
entitled  to  be  and  ia  the  beneficiary  under  said 
policy  of  insurance. 

"(^  Plaintiff  further  alleges  that  the  said 
Rosie  Yanowsky  referred  to  in  said  policy  of  in- 
surance is  the  mother  of  the  plaintiff,  and  the 
said  Shopsy  Yanowsky  was  the  father  of  the 
plaintiff,  and  the  said  Shopsy  Yanowsky  died  on 
or  about  April,  1913,  and  left  ns  his  only  heirs 
his  wife,  Rosie  Yanowsky,  and  his  children,  Mrs. 
Lena  Smith,  Ida  Yanowsky,  Louis  Yanowsky, 
and  the  plaintiff ;  and  subsequent  to  the  death  of 
the  said  father,  and  subsequent  to  the  death  of 
said  Leon  Yanowsky,  the  said  Rosie  Yanowsky 
and  the  heirs  of  the  said  Shopsy  Yanowsky 
transferred  and  assigned  unto  the  plaintiff  all 
interest  which  they  might  have  in  and  to  the 
proceeds  of  the  above-described  policy  of  insur- 
ance, and  confirmed  the  transfer  of  said  policy  of 
insurance  made  by  Leon  Yanowsky  prior  to  his 
death,  and  confirmed  the  attempted  change  of 
beneficiary  made  by  Leon  Yanowsky  prior  to 
bis  death,  and  by  virtue  of  all  of  the  foregoing 
the  plaintiff  is  entitled  to  all  of  the  rights  under 
said  policy  of  insurance  which  the  said  Shopsy 
Yanowsky  and  Roaie  Yanowsky  would  have  been 
entitled  to  had  no  change  of  beneficiary  been 
made  by  Leon  Yanowsky,  and  bad  no  transfer 
been  made  to  this  plaintiff  as  above  alleged. 

"(T)  Plaintiff  farther  alleges  that  by  virtue 
of  said  policy  or  certificate  of  insurance  above 
referred  to,  and  by  virtue  of  the  said  beneficiary 
made  by  Leon  Yanowsky,  and  by  virtue  of  said 
transfer  as  above  alleged,  the  defendant  is  In- 
debted to  this  plaintiff  on  said  policy  of  insur- 
ance in  the  sum  of  $2,000,  and  this  plaintiff  is 
the  owner  of  all  rights  under  said  policy  pf  in- 
surance as  above  alleged. 

"(8)  Plaintiff  further  alleges  that  at  the  time 
of  the  death  of  Leon  Yanowsky  he  was  in  good 
standing,  and  the  defendant  contracted  and 
agreed  to  pay  the  $2,000  upon  the  death  of  Leon 
Yanowsky  to  the  beneficiaries  named  in  said 
certificate  of  insurance,  and  by  virtue  of  the 
said  change  of  beneficiaiy  made  by  Leon  Yanow- 
sky, and  by  virtue  of  the  said  transfer  to  this 
plaintiff,  this  plaintiff  is  entitled  to  all  of  the 
rights  that  the  beneficiary  named  in  said  policy 
would  have  been  entitled  to. 

"(9)  The  plaintiff  alleges  that  all  proofs  of 
loss  required  by  the  above  policy  of  insurance, 
or  by  the  by-laws,  have  been  furnished  by  the 
plaintiffs  to  the  defendant,  and  the  defendant  on 
or  about  April  1,  1913,  refused  to  pay  the  claim, 
and  denied  liability  thereunder.    ■ 

"Gonsidoiag  the  premises,  plaintiff  prays  for 
citation  npon  defendant,  and  that  upon  hearing 
hereof  she  have  judgment  against  the  defendant 
for  the  sum  of  $2,000,  vrith  6  per  cent,  per'  an- 
num interest  therein  from  April,  1913,  and  all 
costs  of  court;  and  she  further  prays  for  gen- 
eral and  special  relief  ,\ 


It  wUl  be  noticed  that  In  pangraph  3  It 
is  alleged  that  plaintiff  in  error  agreed  to 
pay  unto  Shopsy  Yanowsky  and  Rosie  Yan- 
owsky the  sum  of  $1,000  each,  respectively, 
upon  the  death  of  Leon  Yanowskjr. 

In  paragraph  4  the  death  of  Leon  Yanow- 
sky on  or  about  October  12,  1012,  Is  alleged. 

In  paragraphs  6  and  7  it  Is  alleged  that 
Shopsy  Yanowsky,  one  of  the  Joint  beneficia- 
ries named  in  the  insurance  contract,  died  in 
April,  1913;  and  it  ia  further  alleged  that 
all  his  interest  in  the  contract  became  vested, 
after  his  death,  before  the  filing  of.  this  suit, 
in  the  defendant  in  error,  his  daughter,  by 
inbeiltanoe  and  by  assignment  from  all  his 
heirs.  It  will  further  be  observed  that  the 
petition  of  defendant  in  error  contains  no 
allegation  that  Shopsy  Yanowsky  died  intesh 
tate ;  that  there  was  no  administration;  that 
there  was  no  necessity  for  an  administration. 
And  the  petition  contains  no  allegation  that 
will  excuse  the  omission  of  such  allegations. 
The  omission  of  such  allegations  from  the 
petition  of  defendant  in  error  is  an  error 
of  law  apparent  upon  the  face  of  the  record 
and  is  fundamental. 

[I]  Our  Supreme  C!ourt,  considering  this 
question,  soys: 

"We  answer  that  the  want  of  an  allegation 
that  'no  administration  was  pending  and  that 
none  was  necessary'  could  properly  be  raised 
upon  a  general  demurrer  to  the  petition.  A  gen- 
eral demurrer  has  the  effect  to  admit  as  true 
for  that  purpose  all  facts  which  are  alleged  in 
the  pleading  challenged,  as  well  as  all  facts  which 
may  reasonably  be  inferred  from  the  facts  alleged. 
If  a  fact  necessary  to  be  proved  to  sustain  a 
recovery  on  the  part  of  the  plaintiff  be  neither 
alleged  in  the  petition  nor  fairly  inferable  from 
facts  alleged,  a  [general]  demurrer  to  the  peti- 
tion must  be  sustained.  Canales  v.  Perez,  65 
Tex.  293;  Warner  v.  Bailey,  7  Tex.  517.  If 
the  plaintiff  in  this  case  had  alleged  that  there 
was  no  administration  upon  the  estate  of  the  de- 
cedent and  no  necessity  for  such  administration, 
but  had  failed  to  prove  it  upon  a  trial,  judgment 
must  have  been  given  for  the  defendant.  Can 
the  existence  of  those  facts  be  inferred  from  the 
allegations  of  the  petition  in  this  case?  It  is 
claimed  that  the  allegation  that  the  estate  was 
solvent  would  support  the  inference  that  'there 
was  no  administration  nor  necessity  for  admin- 
istration.' The  estate  might  be  solvent,  and  yet 
there  would  be  a  necessity  for  administration  to 
pay  the  debts  and  to  settle  the  affairs  of  the  es- 
tate, to  get  it  in  proper  shape  for  distribution 
among  the  heirs.  The  law  does  not  provide 
that  administration  shall  be  had  upon  insolvent 
estates  ouly,  nor  that  heirs  may  sue  for  the  prop- 
erty if  the  estate  be  solvent. 

"In  Richardson  v.  Vaughan,  86  Tex.  03  [28 
S.  W.  640],  this  question  was  raised  by  an  ex- 
ception that  'the  plaintiffs  had  no  right  to  in- 
stitute and  prosecute  the  suit  as  the  heirs  of 
John  P.  Richardson.'  The  trial  court  sustained 
the  demurrer  and  dismissed  the  case,  which  judg- 
ment was  affirmed  by  the  Court  of  Civil  ApiJeaU, 
and  upon  writ  of  error  to  this  court  the  judg- 
ment was  affirmed.  That  case  is  directly  in 
point,  and  settles  the  question  certified  to  this 
court ;  for  the  objection  was  raised  in  that  case 
by  what  was  practically  a  general  demurrer. 
The  report  of  the  case  in  86  Texas  does  not 
show  the  manner  in  which  the  question  arose, 
but  the  report  of  the  decision  of  the  Court  of 
Civil  Appeals  shows  that  the  question  was  rais-  - 
ed  as  stated.    [Richardson  t.  Vaughan]  22  S.  W. 
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1112"  Laaa  t.  Seidel,  95  Tex.  442,  67  S.  W. 
1016. 

[I]  And,  further,  since  the  petition  has 
failed  to  make  the  necessary  allegatlona  re- 
quired by  law  to  show  that  defendant  In  er- 
ror has  the  legal  right  to  sue  for  the  Interest 
of  Shadsa  Yanowsky,  one  of  the  two  joint 
beneficiaries  of  the  contract,  it  follows  that 
the  petition  does  not  give  to  the  trial  court 
Jurisdiction  to  adjudicate  the  interest  of 
Shopsy  Yanowsky.  To  render  judgment  dis- 
posing of  this  Interest  of  the  joint  beneficiary 
not  legally  before  the  court  was  fundamental 
error.  Western  Grocery  Co.  v.  Jata  &  Co., 
173  S.  W.  518;  Banner  v.  Summerhlll,  7  Tex. 
av.  App.  235,  26  S.  W.  906;  Monday  v. 
Vance,  32  S.  W.  559;  Anderson  v.  Chandler, 
18  Tex.  436;  Ebell  t.  Burslnger,  70  Tex.  120, 
8  S.  W.  77. 

[10]  Defendant  In  error  urges  that  the 
omission  in  the  pleadings  is  cured  by  the  evi- 
dence.   Justice  Reese  says: 

"It  Is  not  necessary  to  cite  authoritlM  to  sus- 
tain the  proposition  that  facts  proven,  but  not 
alleged,  cannot  form  the  basis  of  a  judgment." 
Stacy  V.  Delery,  57  Tex.  Civ.  App.  242,  122  S. 
W.  303. 

[11, 12]  Defendant  In  error  insists  that,  be- 
cause the  petition  shows  on  its  face  that  the 
fund  sued  for  is  exempt  property,  any  at- 
tempt by  the  court  to  subject  it  to  adminis- 
tration is  null  and  void,  as  is  the  case  vrith 
homesteads.  This  Is  a  correct  proposition  of 
law  as  to  exempt  property.  Kimmons  v.  Ab- 
raham, 176  S.  W.  671 ;  Chllders  v.  Hender- 
son, 76  Tex.  664,  13  8.  W.  481;  Dlgnowlty  v. 
Baumblatt,  38  Tex.  Civ.  App.  863,  85  S.  W. 
835. 

Section  21,  p.  228,  of  the  General  Laws  of 
Texas,  Regular  Session,  33d  Leg.  1913,  does 
make  money  or  other  benefits  to  be  paid  by 
fraternal  benefit  societies  exempt  property. 
The  section  is  as  follows: 

"No  money  or  other  benefit,  charity  or  relief 
or  aid  to  be  paid,  provided  or  rendered  by  any 
anch  society  shall  be  liable  to  attachment,  gar- 
nishment, or  other  process,  or  be  seized,  taken  or 
appropriated  or  applied  by  any  legal  or  equi- 
table process  or  operation  of  law  to  pay  any 
debt  or  liability  of  a  member  or  l)eneficiary  or 
any  other  person  who  may  tiave  a  right  there- 
under, either  I>efore  or  after  payment" 

It  will  be  noticed,  however,  that  this  sec- 
tion l)ecame  a  law  90  days  after  the  adjourn- 
ment of  the  Thirty-Third  session  of  the  Leg- 
islature. The  adjournment  was  April  1, 
1913.  The  law  became  effective  about  July  1, 
1913. 

The  petition  alleges  that  the  beneficiary 
Shopsy  Yanowsky  died  In  April,  1913,  which 
was  before  the  funds  sued  for  became  exempt 
from  administration.  In  fact,  the  rights  of 
creditors  to  subject  this  benefit  to  the  pay- 
ment of  debts  became  fixed  upon  the  death  of 
the  member,  Leon  Yanowsky,  whidi  Is  al- 
leged to  have  occurred  about  October  12, 


1912.  It  dearly  appears  from  the  petition. 
In  view  of  the  date  of  the  law,  that  this 
fund  was  not  exempt  at  the  time  of  the 
death  of  the  joint  benefldary,  Shopsy  Ya- 
nowsky. 

Our  conclusion  is  that,  because  the  petition 
shows  that  the  interest  of  the  beneficiary 
Shopsy  Yanowsky  was  not  legally  subjected 
to  the  jurisdiction  of  the  trial  court,  and  be- 
cause the  petition  further  showed  that  Shop- 
sy Yanowsliy  was  one  of  two  joint  ttenefi- 
ciaries  In  the  contract  sued  upon,  the  judg- 
ment of  the  trial  court  based  upon  the  defec- 
tive petition  Is  fundamental  error  of  law 
which  is  apparent  upon  the  face  of  the  rec- 
ord. 

We  reverse  the  Judgment  and  remand  the 
cause. 

On  Motion  for  Behearlog. 

We  are  asked  by  appellee  to  modify  our 
judgment,  reversing  the  judgment  of  ttie 
trial  court  and  remanding  the  cause  general- 
ly, so  as  to  afllrm  that  part  of  the  judgment 
of  the  district  court  by  which  appellee  re- 
covered the  Interest  acquired  by  assignment 
from  Hosie  Yanowsky. 

[18]  In  our  original  opinion  we  treated  the 
contract  of  insurance  as  a  joint  contract,  be- 
cause the  appellee,  as  well  as  the  appellant, 
the  jury,  and  the  trial  court  had  so  treated 
It.  Since,  however,  appellee  asks  for  a  sev- 
erance in  his  motion  for  rehearing,  and  since 
the  contract  on  its  face  shows  that  it  was 
the  Intention  of  all  parties  to  the  contract 
that  it  should  be  a  severable  contract 
(Keary  v.  Mutual  Reserve  Fund  Life  Ass'n 
[C.  C]  30  Fed.  359;  Emmeluth  v.  Home  Ben- 
efit, 122  N.  Y.  130,  28  N.  B.  234,  9  U  R.  A. 
704 ;  6  Ruling  Case  Law  858,  i  246;  noneer 
Co.  V.  Phoenix  Co.,  110  N.  0.  176,  14  S.  E. 
781,  88  Am.  St.  Rep.  673;  Coleman  t.  Insur- 
ance Co.,  49  Ohio  St.  810,  31  N.  B.  279,  16 
L.  R.  A.  174,  34  Am.  St.  Rep.  565;  1  Story 
on  Cont  (5th  Ed.]  |  26;  1  Addison  on  Con- 
tracts [Morgan's  Ed.]  80,  |  42,  notes  1  and 
2),  we  conclude  that  appellee's  motion  shonld 
be  granted  (Rule  e2a  for  Courts  of  Civil  Ap- 
peals [149  S.  W.  X);  Nona  Mills  Co.  v.  Jack- 
son, 159  S.  W.  832;  Johnson  v.  Conger,  lOS 
8.  W.  406). 

The  judgment  of  the  trial  court  is  reversed 
only  as  to  that  part  affected  by  the  funda- 
mental error,  which  Is  the  Interest  claimed 
as  an  heir  and  by  assignment  from  the  other 
heirs  of  Shopsy  Yanowsky.  The  judgment  as 
to  the  interest  acquired  by  assignment  from 
Rosle  Yanowsky  is  to  be  deemed  conclusive, 
and  BO  taken  In  entering  the  final  judgment 
to  be  rendered  in  the  case  upon  trial  of  the 
other  Issues. 

The  judgment  of  the  trial  court  is  reversed 
In  so  far  as  It  affects  the  Interest  daimed 
from  Shopsy  Yanowsky,  and  the  cause  re- 
manded. 
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BIOHAM  ▼.  STAMPS.    (No.  7619.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    July 
1,  1916.) 

BOUNDABIES   *=»37{5)— ACTIOH— BVIDENCK. 

In  action  to  quiet  title,  the  issue  being  A 
disputed  boundary,  evidence  held  to  show  valid 
agTcement  and  kwation  of  boundary  between 
defendant  and  a  predeocasor  in  title  of  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  186-189,  193;  Dec.  Dig.  <8=» 
37(5).] 

Appeal  from  District  Conrt,  Freestone 
County ;  A.  M.  Blackman,  Judge. 

Action  by  A.  D.  Stamps  against  E.  V.  Big- 
ham.  From  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

Dexter  Hamilton,  of  Corsicana,  for  appel- 
lant 

TALBOT,  J.  This  suit  was  InsUtuted  by 
the  appellee  against  the  appellant  to  recover 
a  tract  of  land,  a  part  of  the  D.  Bratt  survey 
situated  In  Freestone  county.  The  petition 
is  in  the  usual  form  of  an  action  of  trespass 
to  try  title,  but  the  real  question  involved 
Is  one  of  disputed  boundary.  The  defend- 
ant pleaded  not  guilty,  the  statutes  of  limi- 
tation of  three,  Ave,  and  ten  years,  and  set 
up  claim  to  only  a  part  of  the  land  In  con- 
troversy. No  evidence  appears  to  have  been 
offered  In  support  of  the  pleas  of  limitation, 
and  no  question  arises  on  this  appeal  In 
reference  thereto.  The  case  was  tried  by 
the  court  without  the  aid  of  a  Jury  and  Judg- 
ffloit  roidered  io  favor  of  the  plaintiff.  De- 
fendant's motion  for  a  new  trial  being  over- 
ruled, he  perfected  an  appeal  to  this  conrt, 
and  the  case  was  submitted  on  briefs  for 
appellant ;  no  briefs  having  been  filed  In  this 
court  by  appellee.  Hie  conrt  filed  the  fol- 
lowing conclusions  of  ISact  and  law : 

"Conclusions  of  Fact. 

"(1)  In  September  of  the  year  1898,  the  de- 
fendant E.  V.  Bigham  and  one  J.  O.  Wells  own- 
ed in  common,  or  jointly,  a  tract  of  land  in 
Preestoii«  county,  Tex.,  aggregating  287  acres, 
of  which  the  land  in  coatroversy  in  this  suit  was 

•^(2)  In  November  of  1898,  the  said  defendant, 
E.  V.  Bigham,  and  the  said  J.  C.  Wells,  ef- 
fected a  partition  of  said  tract  of  land,  and  the 
defendant  Bigham  erected  a  fence  alone  the 
west  line  of  the  portion  of  the  tract  deeded  to 
him  by  Wells,  and  asserted  no  title  or  claim  to 
any  portion  of  the  tract  west  of  this  line  until 
about  the  year  1910. 

"(3)  During  the  year  1910,  one  W.  D.  Ander- 
son owned  that  portion  of  the  287-acre  tract  for- 
merly owned  by  J.  C.  Wells.  This  he  had 
verbally  promised  to  sell  to  one  Ben  PUlans. 

"{4)  While  Ben  PUlans  was  occtiping  this 
tract  of  land  as  the  tenant  of  Anderson,  he 
(Pillans)  and  defendant  Bigham  undertook  to 
agree  upon  a  new  division  Ime  between  the  two 
tracts  belonginc  to  Anderson  and  Bigham,  re- 
spectively, 

"(S)  At  the  time  of  the  alleged  agreement  as 
to  the  new  dinsion  Hne,  PiUana  had  no  title  or 
interest  in  any  portion  of  the  land  in  contro- 
versy.   No  demiite  or  fixed  line  was  ever  agreed 


upon  between  Pfflans  and  defendant  Bii^am. 
AnderswB,  the  owner  of  the  Wells  tract  of  land, 
took  no  part  either  in  person  or  by  agent  in  the 
attempted  establishment  of  this  new  line,  and 
afterwards  sold  the  land  and  execated  a  deed 
conveying  all  the  land  in  controversy  herein. 

"(6)  Plaintiff,  A.  D.  Stamps,  deraigned  title 
to  all  the  land  in  controversy  in  this  suit. 

"(7)  The  defendant,  B.  V.  Bigham,  nor  those 
under  whom  he  claimed,  have  held  the  land  In 
controversy  for  a  sufficient  length  of  time  to  ma- 
ture title  under  any  of  the  statutes  of  Umitar 
tion. 

"Conclusions  of  Law. 

"1.  This  being  a  suit  in  trespass  to  try  title^ 
and  the  plaintiff  having  deraigned  title  to  the 
land  in  controversy,  and  there  being  no  limi- 
tation in  behalf  of  the  defendant,  and  no  parti- 
tion or  contract  for  the  establishment  of  a  di- 
vision line,  other  than  that  asserted  by  the 
plaintiff,  it  follows,  as  a  matter  of  law,  that  the 
plaintiff  should  recover  herein." 

The  appellant  contends,  in  substance,  that 
the  evidence  adduced'  conclusively  shows  that 
the  boundary  line  as  claimed  by  him  was 
agreed  upon  between  him  and  the  parties  who 
owned  the  adjoining  tract  at  the  time  of 
such  agreement;  that  the  trial  court  erred  In 
finding.  In  the  fifth  paragraph  of  his  conclu- 
sions of  fact,  that  W.  D.  Anderson  took  no 
part  in  fixing  the  said  boundary  line,  as  the 
uncontroverted  testimony  showed  he  suggest- 
ed and  agreed  to  the  running  of  the  line  by 
appellant  and  Pillans;  and  that  the  court 
erred  in  finding,  In  said  fifth  paragraph  of 
his  conclusions  of  fact,  that,  at  the  time  of 
the  agreement  between  appellant  and  Ben 
Pillans,  Pillans  had  no  title  or  interest  in 
any  portion  of  said  land.  These  contentions 
of  the  appellant  we  believe  to  be  well  taken. 
It  appears  that  J.  C.  Wells  and  appellant 
Bigham  owned  Jointly  lands  purchased  of 
W.  A.  Dean,  situated  in  Navarro  and  "Free- 
stone counties.  By  deed  dated  September  17, 
1808,  these  lands  were  partitioned  ;  the  west- 
ern portion,  consisting  of  a  part  of  the  Bishop 
survey  and  a  part  of  the  Bratt  survey,  being 
conveyed  to  the  said  Wells,  and  the  balance, 
consisting  of  a  part  of  the  Bratt  survey,  be- 
ing conveyed  to  the  appellant.  That  part  of 
the  Bratt  survey  received  by  3.  C.  Wells 
In  this  partition  was  conveyed  by  Wells  to  J. 
C.  Hagler,  by  deed  dated  October  20,  1898, 
and  by  J.  C.  Hagler  to  W.  D.  Anderson  by 
deed  dated  March  16,  1901.  In  1910,  Ben 
PUlans  entered  into  an  agreement  with  W.  D. 
Anderson  to  purchase  the  land,  and  Anderson 
executed  and  delivered  to  him  a  bond  for  ti- 
tle thereto  dated  November  2B,  1910.  Before 
the  bond  for  title  was  executed,  but  evidently 
upon  the  faith  that  it  would  be,  PlUaus  and 
appellant  agreed  that  they  would  have  the 
division  line  between  appellant's  tract  and 
the  tract  which  he  (Pillans)  had  agreed  to 
buy  from  Anderson  run  out  and  the  bound- 
ary line  fixed  and  established. 

Appellant  testified  without  dispute  that  he 
and  Wells,  with  whom  he  partitioned  the 
land,  never  fixed  the  boundary  Hue  and 
never. knew  Just  where  it  was;  that  he  and 
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PlUans  eilDpIoyed  W.  W.  Stewart,  a  aurrey- 
or,  to  run  the  line;  tbat  this  was  done; 
that  he  (Blgham)  put  a  division  fence  on  the 
Une  as  thus  surveyed  and  established;  that 
said  fence  was  still  there  and  had  been  con- 
tinuously since  Its  erection;  that  Plllans  had 
moved  on  the  land,  had  made  improvements 
on  it,  and  called  It  his  home.  Appellant  fur- 
ther testified  that  at  the  time  the  survey  was 
made  to  fix  the  boundary  line  he  had  a  con- 
versation with  W.  D.  Anderson,  as  well  as 
with  Fillans;  that  he  went  to  see  Anderson 
to  get  him  to  go  with  him  and  have  the  sur- 
veyor run  the  line  and  Anderson  told  him  to 
see  PiUans;  that  he  bad  sold  to  Plllans,  and 
that  Plllans  was  the  one  to  have  it  surveyed; 
that  he  said,  "You  get  Plllans  and  have  it 
surveyed."  W.  D.  Anderson  testified,  in  sub- 
stance, tbat  at  the  time  the  survey  was  made 
the  land  was  not  his,  but  belonged  to  Plllans, 
and  that  he  was  not  asserting  title  to  the 
land  at  the  time  the  fence  was  put  up.  He 
testified  that  Plllans  gave  him  a  note  for  $75, 
which,  while  it  was  called  a  rent  note  in  the 
bond  for  title,  was  In  fact  a  note  given  for 
Interest  on  the  purchase  money,  and  that  Pll- 
lans kept  the  interest  paid  up ;  that  he  also 
believed  Plllans  paid  him  something  when 
the  sale  was  made.  Anderson  further  testi- 
fied that  PiUans  sold  the  land  to  Tom  Piatt 
and  that  at  the  request  of  both  of  them  he 
made  a  deed  therefor  to  Piatt.  This  deed 
was  dated  April  24,  1914,  and  on  that  day 
Piatt  deeded  the  land  to  appellee  Stamps. 
W.  W.  Stewart,  the  surveyor  who  surveyed 
the  land,  testified  that  he  was  employed  In 
1910  by  B.  V.  Blgham  and  Ben  Plllans  to 
locate  the  boundary  line  between  them.  Blg- 
ham And  PiUans  were  both  there  when  he  ran 
the  line.  The  distance  in  one  of  the  calls 
had  been  scratched  and  another  distance  sub- 
stituted for  It.  He  ran  the  line  through  the 
shortest  distance  from  the  northeast  corner 
of  the  Bratt  survey  to  get  the  line  between 
Blgham  and  Plllans,  and  it  appeared  the  dis- 
tance was  shorter  than  the  call  on  the  south 
Une.  He  then  ran  another  distance,  and  Blg- 
ham and  Plllans  agreed  to  divide  that  dis- 
tance in  proportion  to  the  amount  of  land 
each  was  to  have  tn  the  division,  provided 
some  papers  Mr.  Anderson  had  should  be 
the  same  as  the  papers  used  in  running  the 
line.  He  testified  that  it  seemed  to  him 
that  those  papers  were  a  partition  deed  be- 
tween Blgham  and  Wells,  but  he  did  not 
read  them,  and  that  he  supposed  he  bad  the 
partition  deed  to  go  by;  that  the  question 
was  whether  or  not  Anderson's  deed  had  the 
same  field  notes  as  the  partition  deed ;  that 
it  was  a  question  of  distance  In  both  tracts ; 
that  in  the  Wells-Blgham  partition  Wells  got 
about  one-third  of  the  land  ftnd  Blgham  two- 
thirds;  that  there  was  an  excess,  and  he 
divided  the  excess  In  the  same  projwrtlon  as 
nearly  as  he  could;  that,  if  the  deed  to  An- 
derson showed  the  same  field  notes  as  the 
partition  deed,  then  the  line  was  to  be  Where 
be  fixed  it ;   if  not,  then  f&rtber  east  about 


192  varas.  Plllans  testified  substantially  as 
Stewart  did  .with  reference  to  the  agree- 
ment between  him  and  Blgham.  The  line 
agreed  upon  was  to  be  the  boundary  line  if 
Anderson's  deed  contained  the  same  field 
notes  as  the  original  partition  deed. 

It  is  quite  clear  that  the  survey  made  by 
appellant  and  PiUans  was  made  for  the  pur- 
pose of  fixing  the  boundary  line.    In  making 
this  survey  it  was  found  that  there  was  an 
excess  of  land,  and  this  excess  was  divided 
two-thirds  to  Blgham  and  one-third  to  Pll- 
lans.   The  Une  thus  ascertained  and  fixed, 
which  was  marked  by  the  survej'or,  was  the 
Une  upon  which  Blgham  Immediately  erect- 
ed a  fence.   That  it  was  agreed  that  this  Une 
should  be  the  boundary  line,  unless  it  should 
appear  that  the  field  notes  In  the  deed  made 
by  Hagler  to  Anderson  should  be  at  variance 
with  the  field  notes  in  the  WeUs-Bigham  par- 
tition deed,  which  partition  deed  was  used 
by  the  surveyor  Stewart  in  running  the  line, 
is  shown  beyond  controversy.    By  this  survey 
and  the  agreement  of  the  parties  the  twund- 
ary  Une  was  definitely  fixed.     It  also  ap- 
pears, without  contradiction,  as  we  under 
stand  the  record,  that  the  field  notes  wn- 
tained  in  the  WeUs-Bigham  partition  deed  as 
recorded  In  the  deed   records  of  ^''reestone 
county,  and  as  set  forth  In  the  original  par- 
tition deed  itself,  both  of  which  were  in- 
troduced in  evidence,  were  the  same  as  in 
Anderson's  deed;  that  there  was  no  variance 
between  the  description  of  the  Bratt  plat 
contained  In  Anderson's  deed  and  the  origi- 
nal partition  deed.    The  terms  of  description 
in  the  original  partitloa  deed,  in  the  deed 
from  J.  G.  Wells  to  Hagler,  in  the  deed  from 
Hagler  to  Anderson,  in  the  deed  from  Ander- 
son to  Piatt,  and  in  the  deed  from  Piatt  to 
the  plaintiff  Stamps,  were  precisely  the  same, 
and  the  description  of  the  land  in  all  these 
instruments  is  set  out  in  the  Identical  terms 
of  the  original  partition   deed.     The   bond 
for  title  made  by  Anderson  to  PiUans  also 
contains  the  same  description.     In  this  con- 
nection, it  may  be  stated  incidentally  that 
appeUant  swore  tbat  the  line  was  fixed  and 
agreed  upon  without  any  condition  or  qnali- 
flcation  whatever.    The  effect  of  the  evidence 
also  is  to  show,  practically  without  contra- 
diction, not  only  that  PiUans  agreed  to  the  es- 
tablishment of  the  boundary  line  as  claimed 
by  appeUant,  but  that  W.  D.  Anderson  agreed 
thereto  or  acquiesced  therein.    As  hereinbe- 
fore shown,  appellant  testified  that  at  the 
time  the  survey  was  made  at  the  request  <rf 
himself  and  PiUans  he  had  a  conversation 
with  Anderson,  and  tbat  Anderson  told  him 
to  see  PiUans  and  to  get  PiUans  and  have  tte 
line  surveyed.    After  the  fixing  of  the  divi- 
sion Une  by  appellant  and  PiUans  as  shown, 
he  (Anderson)  never  made  any  claim,  so  t&z 
as  is  disclosed  by  the  record,  that  it  was  un- 
satisfactory to  him,  or  that  it  was  so  Sxed 
without  his  knowledge  or  consent.     On    tho 
contrary,  this  line  was  recognised  or  acqui- 
esced Ui  by.  all  parties  for  two  or  three  years. 
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Pillans  very  shortly  after  the  establlshifaent 
of  the  line  received  a  bond  for  title  from  An- 
derson, in  accordance  with  their  verbal  agree- 
ment, lived  upon  the  land,  cultivated  and  Im- 
proved It,  with  full  knowledge  that  appellant, 
recognizing  the  division  line  as  fixed,  had 
placed  hia  fence  upon  the  line  run  by  the  aur^ 
veyor  Stewart  Under  the  facts  shown  by 
the  record  before  us  and  the  law  applicable 
thereto,  it  must  be  held  tttat  the  true  divi- 
sion line  Is  where  it  was  established  by 
the  surveyor  Stewart  acting  under  the  agree- 
ment of  the  parties.  The  legal  title.  It  is 
true,  was  In  .Anderson  at  the  time  the  di- 
vision line  was  run  and  fixed  by  the  survey- 
or Stewart,  and  even  if  It  should  be  conceded, 
which  Is  not  done,  that  at  that  time  Pillans 
had  no  such  interest  tn  the  land  as  authoria- 
ed  him  to  make  an  agreement  With  appellant 
with  resjiect  to  the  establishment  of  the  divi- 
sion line  that  would  be  binding  on  Anderson 
and  those  subsequently  acquiring  the  land 
from  him,  still  the  evidence  adduced  shows, 
in  our  opinion,  that  Anuerson  was  a  party  to 
the  agreement  under  which  said  line  was 
ascertained  and  fixed  and  that  be  and  those 
holding  under  him  are  bound  thereby. 

We  think  the  Judgment  of  the  court  below 
should  be  reversed,  and  the  cause  remanded, 
and  it  Is,  accordingly,  so  ordered. 

Reversed  and  remanded. 


BKNDEB.  T.  BISNDfiB  et  aL    (No.  71»8.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  18,  191d.     Befaearing  Denied 

June  8,  1916.) 

1.  TrIAI.    «»350(1)  —  SUBMITTINO    IseUI    TO 
JUBT. 

It  is  error  to  submit  an  issue  not  raised  by 
the  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  828;   Dee.  Dig.  «=>360(1).] 

2.  New  Tmai,  «=»68— Vbbdiot  CoNtBABT  to 
Evidence. 

A   verdict  unsupported  by  evidence  should 
be  set  aside  on  motion  for  new  trial. 

[E3d.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  186-140;   Dec  Dig.  <3=»68.] 

3.  Vendob  and  Pubchaseb  «s»44— Validitt 
of  oonikact. 

Id  suit  under  Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art.  3618,  allowing  suit  for  specific 
performance  of  contract  for  sale  of  land  made 
by -deceased,  to  enforce  a  contract  for  sale  of 
land  by  defendant's  testatrix,  evidence  that 
she  was  of  sound  mind  and  understandingly 
canvassed  the  contract,  which  was  not  unfa- 
vorable to  her,  with  Several  advisors  and  her 
lawyers,  and  that  complainant  did  not  urge  her 
action,  although  it  also  appeared  she  was  TO 
years  old  and  on  friendly  terms  with  complain- 
ant, held  not  sufficient  to  raise  an  issue  of  un- 
due influence. 

{Ed.  Note.— For  other  oases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  09-70;  Dec.  Dig.  «==> 
44.J 

4.  CorrTBACTs  «=3iqffi)T- Vkndob  anjd  Pub- 
chaser  <8=>13  —  CoNaiDEHATION  QF  COH- 
tbact-^Mutualitt  of  Obligation. 

An   ordinary  lafld   sale  contract  providing 

for   earnest  money,  examination      '   — 


conveying  a  good  and  merchantable  tWe,  or  on 
failure  to  do  so  to  return  the  earnest  money, 
wag  not  Ideking  consideraUon  or  mutuahtj. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §g  25;  Dec.  Dig.  €=10(5);  Vendor 
and  Purchaser,  Cent.  Dig.  j  14 ;  Dec.  Dig.  <8=» 
13.] 

5.  Spicifio  Pebfobmanox  «s»117— Pi^badino 
— Vabiaitce. 

Where  the  petition  pleaded  the  contract, 
m  which  the  description  was  in  part  erroneous 
but  stated  that  th«  contract  in  this  particular 
was  mcorrect  because  of  clerical  error,  and 
correctly  described  the  property,  and  the  un- 
disputed evidence  snitported  these  allegations, 
there  was  no  fatal  variance  between  the  descrip-  ■ 
tion  in  the  contract  and  in  the  petition. 

[Ed.  Note.— For  other  cnses,  see  Specific  Per- 
foKnance,  Cent  Dig.  §§  377-881 ;  Dec.  Dig.  «=. 

6.  PtEADiwG  'S=>248(1)  —  Amendment  —  New 
Matteb. 

It  was  not  intended  by  the  rule  allowing  the 
nhng  of  trial  amendments  that  an  amendment 
so  filed  miKht  be  made  as  a  matter  of  right  so 
as  to  include  amendments  setting  up  new  causes 
of  action  or  new  defenses  not  pleaded  or  set 
up  in  some  former  plea,  and  which  might  cause 
a  _  reopening  of  the  case  after  proceeding  to 
trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
^t.   Dig.   ig  686,   689-692;    Dec,   Dig.   «=» 

7.  Pleading    «=»245(3)  —  Amendment— Dub- 
ING  Tbial. 

An  amendment  which  wonld  probably  cause 
delay  in  a  trial  comes  too  late  ft  offered  after 
the  parties  have  entered  upon  the  trial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  a  668,  659 ;   Dec.  big.  «=»245(3)Vf 

8.  ApPEAi  and   EJbrob  «=s959<3)— Review- 
Discbbtion — RErvsaNG  Amendment. 

The  discretion  of  the  court  in  refusing  an 
amendment  offered  after  trial  has  begun  which 
would  probably  cause  delay  in  trials  not  re- 
viewable. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  §  3830;  Dec.  Dig.  «=>959(S).) 

Error  from  District  Court,  Harris  County ; 
Ohas.  E.  Ashe,  Judge. 

Suit  by  W.  F.  Bender  against  Louis  Ben- 
der, in  which  Peter  Borgstadt  intervened  and 
answered.  Judgment  for  defendant  and  in- 
tervener in  district  court  on  appeal  by  inter- 
vener from  Judgment  for  plalntlH  in  county 
court,  and  plaintiff  brings  ecror.  Reversed 
and  rendered. 

H.  E.  Stephenson  and  T.  H.  Stone,  both 
of  Houston,  for  plaintiff  In  error.  D.  B. 
Simmons  and  Jones  &  Jones,  all  of  Houston, 
for  defendants  In  error. 

LANE,  J.  For  the  purposes  of  this  opin- 
ion, we  make  the  following  statement: 

On  the  26th  day  of  November,  1913,  Mrs. 
Mary  Hafer,  under  her  maiden  name,  Borg- 
stadt,  and  appellant,  W.  F.  Bender,  enter- 
ed Into  a  written  contract  In  words  and 
figures  as  fallows: 
"State  of  Texas,  County  of  Harris. 

"This  contract  of  bargain  and  sale  made  and 
e^itered  mto  by  and  between  Mrs.  M;ary  Borg-' 


let  nro«diBg    stiidt  a  feme  sole,  party  of  the  first  part,  and     r^^^^T^ 
of  title,   and    W.  F.  Bonder,  party  of  the  •second  part,,  b$(lihov  Vj O OQ IC 

Icnnd  KET-NUMBER  In  all'R'eT-NnmhnroA  r>low.f.  >..AT..1.»..>  ^ 


«te>For  other  esses  sM  samtf  totrto  nnd  KEY-NUMBER  In  all  Sey-Nnmbered  Digits  and  Indoles 
•Writ  of  error  pending  lu  Supreme  Court 


786 


187  SODTHWBSTESIN  EBPORTBB 


Cl^ex. 


K 


rendeuts  of  the  city  of  Equaton,  JpartU  covm- 
tv    Tftx.    witucsscth  • 

''(1)  That  the  party  of  the  first  part  has  this 
day  bargained  and  sold,  and  by  these  presents 
does  hereby  bargain,  sell,  and  obligate  herselt 
to  convey,  unto  said  party  of  the  second  part, 
or  his  assigns,  subject  to  the  conditions  here- 
inafter named,  all  the  following  described  prop- 
erty, to  wit:  Beinx  a  part  of  lot  No.  11  in 
block  No.  57,  S.  S.  B.  B.,  in  the  city  of  Houston, 
Harris  county,  Tex.,  fronting  45  feet  on  Mc- 
Kinney  avenue,  and  running  back  between  par- 
aUel  lines  lOO,  more  or  less,  feet  for  depth, 
forming  a  rectangle,  together  with  all  improve- 
ments thereon,  and  being  linown  and  designated 
as  No.  1816  McKinney  avenue,  and  being  gen- 
erally known  as  the  residence  or  homestead 
place  of  first  party,  upon  which  she  has  resided 
for  about  40  years.  E^rst  party  is  to  have  and 
retain  the  right  to  continue  to  use  and  occupy 
the  premises  herein  sold,  or  contracted  to  be 
sold,  for  use  as  a  homestead,  without  cost  to 
her,  80  long  as  she  may  live,  but  the  right  re- 
served to  use  and  occupy  said  premises  by  first 
E>arty  shall  not  be  assignable,  nor  shall  she  sub- 
et  the  same  to  any  person,  but  shall  have  the 
right  only  to  use  and  occupy  same  herself  as 
a  home  until  her  death,  whereupon  all  right  to 
occupy  the  same  by  any  person  whomsoever  ex- 
cept by,  through,  or  under  second  party,  shall 
terminate  and  cease.  First  party  agrees  to 
carry,  at  her  own  expense,  insurance  upon  the 
improvements  on  said  premises  in  the  sum  of 
one  thousand  dollars  ($1,000.00)  so  long  as  she 
shall  occupy  the  same  and  until  her  death,  the 
policies  of  insurance  to  be  payable  to  second 
party,  but  second  party  is  to  pay  all  taxes 
which  may  be  levied  or  assessed  against  said 
property  from  and  after  the  date  of  the  con- 
veyance of  the  said  premises  to  second  party, 
except  that  first  party  is  to  nay  all  taxes  due 
thereon  for  the  year  1913  and  all  back  taxes,  if 
any,  which  may  be  chargeable  against  said 
property  and  be  unpaid  at  the  date  of  the  con- 
veyance by  first  party  to  second  party. 

"(2)  The  consideration  to  be  paid  to  first  par- 
ty by  second  party  for  the  property  and  prem- 
isw  above  described  is  the  agreed  sum  of  fif- 
teen hundred  dollars  ($1,600.00)  cash,  to  be 
paid  as  follows:  One  honored  dollars  ($100.00) 
on  the  execution  by  first  party  and  the  delivery 
to  second  party  of  this  contract  of  sale  and  con- 
veyance, and  the  remaining  fourteen  hundred 
dollars  ($1,400.00)  to  be  paid  within  60  days 
from  the  delivery  of  the  complete  abstract  of 
title  to  said  property  for  examination  by  sec- 
ond party,  provided  the  title  to  said  premises 
is-  a  good  and  mer^astable  title  as  hereinafter 
provided. 

"(3)  First  party  agrees  to  deliver  to  second 
party  at  the  earliest  practicable  date  a  com- 
plete abstract  of  title  certified  to  date  of  de- 
livery to  tlie  above-described  property  for  exam- 
ination, the  said  abstract  of  title  to  oe  paid  for 
hy  party  of  second  part.  If  upon  examination 
the  title  as  shown  by  the  abstract  is  a  ^ood  and 
merchantable  title,  then  first  party  will  make, 
execute,  and  tender  to  second  party  a  good  and 
sulEcient  deed  convening  the  atoresaid  property 
to  second  party  with  covenants  and  general 
warranty  clause  in  accordance  with,  the  terms 
and  conditions  of  this  contract. 

"If  the  title  to  said  property  upon  examina- 
tion is  found  not  to  be  a  good  and  merchantable 
title,  the  defects  therein  shall  be  pointed  out  in 
writing  by  the  attorney  of  second  party,  and 
first  party  shall  have  60  days'  time  within  which 
to  care  said  defects,  or  second  party  may  have 
equal  risht  to  cure  or  remove  said  defects  in 
said  title  at  his  own  expense  within  60  days 
after  same  are  pointed  out  in  Writing  by  his  said 
attorney.  If  the  title  is  not  good,  and  the  de- 
fects are  not  •  cured  by  either  first  or  second 
party  within  the  time  herein  provided,  then 
upon  demand  of  second  party  first  party  agrees 
to  return  and  repa;  .the  one  hundred  doUara 


($100.00)  in  cub  this  day  paid  to  first  party  as 
part  payment  upon  the  purchase  price  of  the 
property  herein  sold  to  second  party,  and  both 
plkrties  shall,  after  said  sum  of  one  hundred  dol- 
lars ($100.00)  is  tepald  to  second  party,  be  re- 
leased from  all  liability  hereunder  as  to  each 
other. 

"If  the  title  to  said  property  Is  found  to  be  a 
good  and  merchantable  title,  and  second  party 
does  not  -witUn  60  days  after  delivery  of  ab- 
stract of  title  and  upon  a  tender  of  a  warranty 
deed  in  accordance  with  the  terms  and  condi- 
tions of  this  contract  by  first  party  pay  to  the 
first  party  the  remaining  amount,  namely,  four- 
teen hundred  dollars  ($1,400.00)  in  cash  due 
hereunder,  then  first  party  shall  forfeit  to  her- 
self and  keen  the  said  sum  of  one  hundred  dol- 
lars ($1(X>.00)  this  day  paid  by  second  party, 
which  both  parties  hereby  agree  shall  be  forfeit- 
ed as  liquidated  damages  in  the  event  of  failure 
of  second  party  to  carry  out  the  conditions  of 
this  contract,  and  thereupon  both  parties  hereto 
shall  be  released  from  all  liability  hereunder. 

"In  the  event  the  improvements  upon  the 
property  herein  sold  shall  be  destroyed  by  fire 
during  the  occupancy  and  before  the  death  of 
first  party,  after  cemveyance  thereof  to  second 
party  the  money  received  for  insurance  under 
any  policies  of  insurance  on  said  premises  paid 
for  by  first  party  shall  be  promptly  used  and 
expended  by  second  party,  or  his  assigns,  in  the 
construction  of  a  building  upon  said  property 
which  first  party  shall  have  toe  right  to  use  and 
occupy  as  herein  provided  imtil  ner  death. 

"Witness  our  hands  in  duolicate  at  Houston, 
Tex.,  this  the  26th  day  of  November,  A.  D. 
1913.  Mary    Borsstadt. 

"W.  F.  Bender. 

"Witness:  G.  W.  Tharp." 

Said  contract  was  duly  acknowledged  by 
both  parties  thereta  The  abstract  of  title 
provided  for  by  the  contract  was  delivered 
to  appellant,  W.  F.  Bender,  on  the  8th  day 
of  January,  1914.  Mrs.  Mary  Hafer  died  on 
the  14th  day  of  January,  1914,  six  days  after 
the  delivery  of  said  abstract  to  appellant, 
W.  F.  Bend».  From  Oie  time  the  abstract 
was  delivered  to  appellant,  Bender,  up  to  the 
time  of  the  death  of  Mrs.  Hafer,  she  (Mrs. 
Hafer)  was  too  111  to  attend  to  any  kind  of 
business.  After  the  abstract  of  title  had 
been  delivered  to  appellant  on  the  8th  day 
of  January,  1914,  and  before  the  death  of 
Mrs.  Hafer,  appellant  concluded  to  accept  a 
deed  to  the  property  described  la  the  contract 
from  Mrs.  Hafer,  and  to  pay  the  $1,400 
balance  of  the  purchase  money  due  as  stated 
in  the  cMitract,  and,  as  Mrs.  Hafer  was  too 
ill  to  transact  any  kind  of  business,  appel- 
lant tendeted  said  $1,400  to  G.  W.  Tharp. 
Sr.,  Mrs.  Hafer's  attorney,  before  the  death 
of  Mrs.  Hafer,  who  declined  to  accept  same. 
Mrs.  Hafer  died  without  making  a  deed  con- 
veying said  property  to  Bender. 

At  the  March  term  of  the  county  court  of 
Harris  county,  1914,  Louis  B«nder  was  ap- 
pointed and  qualified  as  executor  of  the  will 
of  Mrs.  Mary  Hafer,  deceased.  Thereafter, 
on  the  4th.  day  of  April,  1£14,  appellant,  W. 
F.  Bender,  filed  his  complaint  In  -writing  in 
the  county  court  of  Harris  county,  under 
the'  provisions  of  article  8518,  Vernon's 
Sayles'  Statutes,  praying  for  a  decree  of  the 
county  court  directing  a  specific  perforoi- 
ance  of  said  contract  entered  Into  between,^ 
himself  and  Mrs.  Hafer,  deceased,  and  I«tiu3 
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Bender,  executor,  was  served  with  proper 
process.  Peter  Borgstadt  intervened  In  said 
cause  to  contest  the  application  or  prayer 
of  appellant,  W.  F.  Bender,  for  specific  per- 
forniance. 

Upon  trial  in  the  county  court  a  decree  was 
entered  directing  Louis  Binder,  executor, 
to  execute  a  deed  conveying  said  property 
to  said  W.  F.  Bender  under  the  terms  of 
said  oxitract.  From  this  judgment  the  in- 
tervener, Borgstadt,  appealed  to  the  district 
court  of  Harris  county.  In  the  district  court 
W.  F.  Bender  amended  bis  petition,  set  up 
said  contract,  and,  as  before,  prayed  for  a 
decree  directing  specific  performance.  On 
the  6th  day  of  April,  1915,  intervener,  Peter 
Borgstadt,  filed  his  third  amended  answer, 
upon  which  be  went  to  trial.  He  alleges  that 
he  is  the  owner  of  the  property  Involved  in 
this  suit  under  the  provisions  of  the  wUl  of 
Ifrs.  Mary  Hafer,  deceased,  which  had  been 
duly  probated,  and  entitled  to  the  possession 
of  the  same;  that  the  contract  the  specific 
performance  of  which  is  here  sought  to  be 
enforced  was  obtained  by  appellant,  W.  F. 
Bender,  by  reason  of  undue  influence  brought 
to  bear  on  the  mind  of  Mrs.  Hafer  by  said 
Bender.  He  alleges  that  at  the  time  said  con- 
tract was  Issued  Mrs.  Hafer  was  70  years 
of  age,  weak  In  body  and  mind;  that  she 
lived  within  a  few  feet  of  'appellant,  W.  .F. 
Bender,  at  the  time  said  contract  was  ex- 
ecuted and  was  his  close  and  ccnfidential 
neighbor,  and  had  so  lived  for  a  great  num- 
ber of  years;  that  she  had  great  confidence 
in  Bender,  and  that  she  frequently  and  habit- 
ually consulted  and  advised  with  him  about 
her  affairs;  that  said  Bender  by  reason  of 
the  confidence  and  trust  imposed  in  him  by 
Mrs.  Hafer  overreached  her  and  wrongfully 
persuaded  and  induced  her  to  execute  said 
contract,  to  her  great  injury,  and  to  the 
great  advantage  of  said  W.  F.  Bender ;  that, 
as  said  contract  was  obtained  by  said  Bender 
by  the  exercise  of  undue  influence  upon  the 
mind  of  Mrs.  Hafer,  the  same  should  be  de- 
clared void ;  and  that  the  prayer  of  Bender 
for   specific  performance  should   be  denied. 

Plaintiff  by  supplemental  petition  denied 
all  the  material  matters  In  defendant's  an- 
swer. 

We  deem  the  statement  above  made,  as  to 
the  material  allegations  of  intervener's  peti- 
tion sufficient,  as  the  only  issue  the  trial 
court  submitted  to  the  jury  was:  Was  said 
contract  obtained  by  W.  F.  Bender  from 
Mrs.  Hafer  by  the  exercise  of  undue  Infiu- 
ence,  as  alleged  by  Intervener? 

The  case  was  submitted  to  a  Jury  upon  the 
following  issues: 

(1)  "Did  Mrs.  Hafer  (n6e  Borgstadt)  execute 
the  contract  which  is  in  evidence  before  you  by 
reason  of  undue  influence  of  W.  F.  Bender  op- 
erating upon  her  mind  at  said,  time?  Answer 
•Tea'  or  'No.'" 

(2)  "What  was  the  reasonable  market  value  of 
the  premises  in  controversy  in  this  suit  on  No- 
vember 26  and  27,  19137  State  the  amount  yon 
find  in  dollars  and  cents." 
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The  jury  answered  the  first  question  "yes," 
and  the  second  that  the  value  of  said  proper- 
ty at  such  time  was  $4,900.  Upon  the  an- 
swers of  the  jury  the  trial  court  rendered 
judgment  that  plaintiff,  W.  F.  Bender,  take 
nothing  by  his  suit,  and  that  the  defendant, 
Louis  Bender,  executor,  and  Intervener,  Peter 
Borgstadt,  go  hence  without  day,  and  that 
they  recover  their  costs  incurred  herein 
against  W.  F,  Bender.  From  such  judgment 
W.  F.  Bender  has  appealed. 

Practically  the  only  question  submitted  by 
the  trial  court  to  the  Jury  was  as  to  whether 
or  not  the  contract  executed  by  Mrs.  Hafer 
was  obtained  by  appellant,  W.  F.  Bender,  by 
undue  influence  exercised  upon  or  over  the 
mind  of  the  said  Mrs.  Hafer.  Wherefore  we 
think  this  Is  the  principal,  if  not  the  sole, 
only,  and  controlling,  question  presented. for 
our  decision,  and  which,  if  answered  in  the 
negative,  will  dispose  of.  all.  the  Issues  pre- 
sented in  this  cause. 

[1,2]  If  there  was  no  evidence  introduced 
to  authorize  the  court  to  submit  the  question 
of  undue  influence  to  the  jury,  or,  in  other 
words,  if  the  evidence  was  insufficient  to 
raise  that  issue,  the  trial  court  should  not 
have  submitted  the  question  to  the  jury  for 
its  verdict,  and  in  the  secoind  instance  the 
eourt  should  have  set  said  verdict  aside 
upon  motion  for  new  triaL  To  determine 
the  foregoing  question  resort  to  such  por- 
tions of  the  testimony  of  the  various  ^t- 
nesses  as  bear  upon  this  questiou  must  be 
had. 

W.  F.  Bmder,  plaintiff  in  error,  testified: 

"Mr.  T.  H.  Stone  represented  me  in  the  prep- 
aration of  said  contract.  I  gave  him  full  au- 
thority to  represent  me  in  said  busineBS.  I  sicn- 
ed  said  contract  in  Mr.  Stone's  office.  I  think 
Mrs.  Borgstadt  signed  it  in  Mr.  Thnrp's  office. 
Mr.  G.  W.  Tharp  and  his  son,  Phillip  Tharp, 
represented  Mrs.  Hafer  in  this  matter.  The 
contract  is  dated  November  26,  1013.  I  think 
Mrs.  Hafer  and  I  were  furnished  duplicate 
coiaes  of  the  contract  between  the  20th  and  26th 
of  November,  1913.  Duplicate  copies  were  fur- 
nished before  the  contract  was  signed  up.  I 
know  that  Mrs.  Hafer  had  possession  of  a  cop.v 
at  her  home  before  she  signed  it.  I  do  not 
remember  exactly  what  day  I  went  to  Mr. 
Stone's  about  the  drawing  up  of  this  contract. 
I  think  it  was  about  the  22d  or  23d  of  November, 
1913,  something  like  that.  Mrs.  Hafer  went  up 
there  with  me  at  tho  time  to  see  Mr.  Stone.  She 
had  her  attorney  with  her.  She  had  her  attorney 
called  over  after  we  got  tliere.  Siie  wanted  Mr. 
G.  W.  Tharp  as  her  attorney  but  he  was  not  in, 
and  she  said  Mr.  PbiUip  Tharp  would  do.  My 
recollection  is  that  tliis  was  about  the  22d  or  23d 
of  November,  1913.  That  was  the  first  time  I 
had  been  up  to  Mr.  Stone's  office  to  see  about 
the  contract.  I  think  it  was  the  only  time  Mrs. 
Borgstadt  was  up  there  in  Mr.  Stone's  office." 

"I  have  transacted  business  next  door  to  Mrs. 
Borgstadt  since  about  1906  myself,  and  my  fa- 
ther was  in  business  there  probably  35  or  40 
years  before  me.  Mrs.  Borgstadt  was  as  healthy 
at  the  time  she  signed  the  contract  as  she  ever 
was.  She  was  70  years  old  at  the  time  of  her 
death." 

"I  never  did  see  the  abstract  that  I  procured. 
My  attorneys  had  the  abstract.  I  thlnli  I  order- 
ed it  from  Stewart  Abstract  &  Title  Company. 
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I  ordered  it  about  the  latter  part  of  December, 
1013." 

Phillip  Tharp,  witness  for  plaintiff  in  er- 
ror, testified  as  follows: 

"I  am  a  son  of  Mr.  G.  W.  Tharp.  I  knew 
Mrs.  Mary  Hafer  during  her  lifetime.     I  was 

S resent  when  a  contract  between  her  and  W.  P. 
tender  was  discussed  in  the  latter  part  of  1913. 
Some  one  called  from  Mr.  T.  H.  Stone's  office 
that  they  wanted  my  father  to  come  over,  that 
Mrs.  Hafer  wanted  nlm  present,  and  he  was  out 
at  the  time,  and  so  I  went  over." 
Gross-examination : 

"When  I  got  over  to  Mr.  Stone's  ofBee  there 
was  no  contract  drawn ;  that  is,  it  was  not  in 
writing.  The  contract  had  apparently  been 
agreed  upon.  The  capacity  in  which  I  acted  was 
to  see  that  the  contract  was  put  in  proper  shape 
to  carry  out  the  terms  as  they  had  been  agreed 
upon.  I  did  not  discuss  in  any  way  the  advisa- 
bility of  the  contract;  that  was  not  discussed. 
Mr.  T.  H.  Stone  dictated  the  contract." 

W.  G.  Tharp,  witness'  for  plaintiff  in  error, 
testified  as  follows: 

"With  reference  to  whether  or  not  I  represent- 
ed Mrs.  Hafer  in  this  transaction,  I  can  explain 
just  what  I  did.  I  was  called  up  over  the  tele- 
phone by  Mr.  Stone,  or  somebody  in  his  office, 
and  was  told  that  Mrs.  Borgstndt  was  coming 
over  to  my  office  with  a  contract  to  submit  to  me 
about  the  date  it  was  signed,  and  a  few  minutes 
later  she  came  with  a  copy  of  the  contract,  and 
I  was  informed  that  she  was  making  the  con- 
tract, and  she  wanted  me  to  read  it  to  her  and 
explain  it  to  her,  and  I  did  so.  A  little  later  Mr. 
Stephenson  came  over,  and  Mrs.  Borgstadt  sign- 
ed the  contract  in  my  office,  in  my  presence, 
and  in  Mr.  Stephenson's  presence.  '  There  was 
no  money  paid  there  that  I  remember;  I  do  not 
think  there  was.  My  son,  Phillip,  was  with  me 
at  that  time.  I  do  not  know  whether  I  had  tak- 
en him  in  as  a  partner  at  that  time  or  not;  I 
think  I  had.  I  think  my  son  was  present  at  the 
time  the  contract  was  signed,  but  I  would  not  be 
positive.  At  that  time  I  had  known  Mrs.  Hafer, 
or  Borgstadt,  about  five  years.  I  had  ■  really 
known  who  she  was  for  a  great  many  years,  but 
had  never  transacted  business  for  her  until 
about  five  years  before  that.  I  have  no  recol- 
lection of  having  heard  anything  about  this  par- 
ticular transaction  before  that  day.  I  do  not 
think  I  had.  It  is  possible  that  I  had,  but  I 
do  not  remember  it.  At  the  time  Mr.  Stephen- 
son got  over  to  my  office  we  bad  read  the  con- 
tract over,  and  I  explained  the  provisions  of  it  to 
Mrs.  Hafer.  It  impressed  itself  somewhat  on 
my  mind,  and  I  think  I  remember  what  took 
place  while  she  was  there.  I  read  the  contract 
to  Mrs.  Hafer.  When  we  got  down  to  the  de- 
scription it  said  '46  feet  front  on  McKinney  ave- 
nue and  102  feet  in  depth.'  She  remarked  that 
she  would  not  give  a  deed  to  102  feet,  or  would 
not  execute  a  contract  to  102  feet,  because  she 
did  not  know  whether  she  had  it  or  not.  She  said 
that  her  deed  called  for  100  feet,  and  that  is  all 
she  would  contract  for.  I  remember  that.  And 
after  Mr.  Stephenson  came  that  question  was 
raised,  and  he  wrote  in  the  contract  'lOO  feet 
more  or  less';  scratched  out  the  *2'  in  '102,'  and 
wrote  'more  or  less.'  That  was  to  satisfy  Mrs. 
Hafer.  I  explained  to  her  that  'more  or  less' 
would  not  bind  her  to  100  feet,  but  it  would 
give  the  party  that  was  getting  the  property 
whatever  it  was;  if  it  was  less  than  100  feet 
he  bad  to  take  it,  and  if  it  was  over  he  got  it. 
Then  the  next  question  that  was  raised  we  got 
down  to  the  third  provision,  and  as  written  in 
the  contract  that  was  that  she  was  to  furnish 
an  abstract  of  title.  She  said  she  would  not  do 
that.  She  said  she  had  not  agreed  to  do  that, 
and  she  would  not  do  it,  because  she  had  a  good 
title;  she  had  had  over  forty  years'  possession, 
and  she  would  not  give  anybody  ah  abstract,  and 


my  recollection  is  she  said  that  she  never  agreed 
to  do  it.  So  Mr.  Stephenson  wrote  in  with  a 
pen;  'The  said  abstract  to  be  paid  for  by  party 
of  second  part.'  That  left  her  free  from  payinc 
it  The  other  provisions  of  the  contract  she 
did  not  object  to,  and  she  did  not  ask  me  about 
the  advisability .  of  making  it  at  all.  She  jnst 
simply  asked  me  to  read  the  contract  and  explain 
it  to  her,  and  that  I  did  do.  The  only  objections 
she  made  were  where  the  interlineations  were 
made  as  I  have  stated,  and  she  did  not  ask  me  to 
raise  objections  to  anything,  and  I  did  not 
When  Mrs.  Hafer  came  to  my  office  she  brought 
with  her  either  the  copy  of  the  contract  now 
shown  me  or  another  one  just  like  it.  I  do  not 
think  anybody  came  in  the  office  with  ber." 

H.  E.  Stephenson,  witness  for  plaintiff  in 
error,  testified  as  follows: 

"I  want  to  state  that  after  the  execution  of  the 
original  contract,  and  before  the  death  of  Mrs. 
Mary  Hafer,  I  approached  Mr.  G.  W.  Tharp  in 
his  office  in  the  city  of  Houston,  and  stated  to 
him  that  Mr.  T.  H.  Stone  and  myself  had  made 
an  examination  of  the  title  to  the  land  in  ques- 
tion, and  had  decided  in  behalf  of  Mr.  W.  F. 
Bender  to  accept  the  title  to  the  property  and  to 
pay  the  balance  due,  which  was  fl,400,  and  in 
answer  to  which  Mr.  Tharp  stated  that  Mrs. 
Hafer  had  not  spent  all  of  the  $100,  but  that  he 
would  take  the  matter  up  with  her  and  get  her 
up  there  to  make  the  deed." 

T.  H.  Stone,  witness  for  plaintiff  in  error, 
testified: 

"I  prepared  the  contract  in  this  case.  At  the 
time  the  contract  was  first  discussed  by  me 
there  was  no  one<  present  except  W.  F.  Bender. 
whom  I  represented,  and  Mrs.  Hafer,  or  Mrs. 
Borgstadt;  she  was  addressed  interchangeably. 
I  think,  by  both  names.  My  recollection  is  we 
had  two  conferences  in  my  office.  As  I  recall  it 
now,  I  believe,  both  of  these  conferences  oc- 
curred the  same  day,  or  one  ran  into  the  other, 
perhaps;  I.  think  that  is  it.  Mrs.  Hafer  and 
Mr.  Bender  came  into  my  office  and  submitted  a 
statement  to  me  of  the  contract  as  they  agrtfd 
upon  it,  and  I  discussed  it  with  them  until  I 
understood  it  thoroughly,  and  they  both  seemed 
to  understand  it  thoroughly.  As  I  now  recall. 
I  asked  Mrs.  Hafer  who  represented  her,  if  she 
had  any  attorney,  and  my  present  recollection  is 
that  after  she  had  told  me  that  Messrs.  Tharp  & 
Tharp  represented  her  we  rang  them  up.  and 
my  recollection  is  that  at  the  first  time  Mr.  G. 
W.  Tharp  was  not  in  his  office,  and  that  his  son 
came  over.  I  am  not  so  clear  about  which  one 
came  over,  but  I  know  that  one  of  them  came 
over,  and  I  think— in  fact,  I  am  quite  sure — was 
present  when  I  dictated  the  contract,  after  we 
had  gone  over  the  entire  transaction.  Then,  aft- 
er the  contract  was  written  out,  and  I  think  the 
next  day — I  am  qnite  sure  the  next  day— Mr. 
Stephenson  took  the  contract  as  prepared  and 
went  over  to  Mr.  Tharp's  office  with  it,  and  rang 
me  up  from  there  about  their  refusing  to  pay  for 
the  abstract  of  title,  and  talked  to  me  about  it 
and  I  finally  suggested  that  we  waive  that  and 
go  ahead  and  pay  for  the  abstract  of  title.  Mrs, 
Hafer  was  present  and  heard  all  this.  I  was  not 
in  Mr.  Tharp's  office.  This  last  conversation  be- 
tween Mr.  Stephenson  and  Mr.  Tharp  and  Mrs. 
Hafer  was  not  in  my  office;  it  was  iu  Mr. 
Tharp's  office  I  was  in  my  office.  Sdrs.  Hafer 
was  present  in  my  office,  and  heard  the  who'.* 
conversation  we  had  there,  and  stated  to  me  that 
Mr.  Tharp  had  represented  her  for  years,  and 
that  be  would  represent  her  in  this  matter,  and 
she  would  sign  no  cpntract  which  he  did  not  ap- 
prove,' and  I  therefore  asked  that  she  get  her 
attorney  over  there." 

L.  Q.  Bender,  witness  for  plaintiff  in  error. 
testified  on  redirect  examination: 

"During  30  or  40  years  I  saw  Mrs.  Hafer  eQ 
ery  day.     She  would  be  over  at  my  shop  every 
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day.  I  would  not  call  her  an  cducatad  woman, 
bnt  she  was  a  woman  of  good  common  aense,  and 
especially  had  lots  of  sense  for  her  own  inter- 
ests." 

"As  to  Mrs.  Hafer's  mental  condition  on  or 
about  November  26,  1913,  I  think  her  mental 
condition  was  the  same  always,  one  time  like  an- 
other. She  was  hurt  the  year  previous  to  her 
death,  bnt  that  never  affected  her  mind  a  parti- 
cle. She  was  hurt  In  the  hip  and  back  some- 
where, she  was  always  telling' me,  but  she  was 
always  the  same.  During  the  time  I  have  men- 
tioned I  never  noticed  anything  peculiar  or  out 
of  the  ordinary  in  Mrs.  Hafer's  acta  and  con- 
duct" 

Mrs.  Henry  Harris  testified  In  behalf  of 
plaintiff  In  error  as  follows: 

"^  reside  at  117  Chartres  street,  Houston,  and 
have  resided  at  that  place  for  about  27  years.  I 
knew  Mrs.  Mary  Hafer  about  27  years,  and  I 
knew  o^  her  all  of  my  life.  •  •  •  i  knew  her 
right  up  to  her  death.  There  was  not  any 
change  in  our  social  relations  at  any  tine  before 
Mrs.  Hafer's  death;  we  were  on  the  best  of 
terms  and  friends." 

"During  my  acquaintance  and  association  with 
Mrs.  Hafer  I  had  occasion  to  talk  and  converse 
with  her  about  different  things.  I  never  did  no- 
tice any  indication  of  insanity  or  weakness  of 
mind.  She  was  the  same  to  me  always,  like 
when  I  first  got  acquainted  with  her.  She  spoke 
mostly  English  with  me,  and  sometimes  German, 
just  as  we  felt  like.  We  both  spoke  German. 
On  or  about  November  26,  1013,  her  mind  was 
in  a  normal,  ordinary  condition,  certainly,  in 
my  opinion." 

On  cross-examination  she  further  testified: 

"By  a  normal  mind  I  mean  Just  like  my  mind 
would  be.  She  had  just  as  good  and  sound  a 
mind  the  last  day  I  talked  to  her  as  she  always 
had  ever  since  I  had  been  acquainted  with  her. 
She  had  a  very  bright  mind,  a  very  sensible 
woman.  I  considered  her  a  very  bright  and  very 
sensible  woman.  I  was  not  present  when  Mrs. 
Hafer  signed  any  agreement  with  Mr.  Bender. 
I  read  said  contract  over.  She  brought  it  to 
my  house  and  I  read  it  over,  and  I  told  her  it 
was  a  very  good  proposition.  She  brought  it  to 
my  house  because  she  was  this  kind  of  a  wo- 
man that  she  would  go  around  and  let  different 
people  give  her  advice,  I  suppose,  or  wanted  dif- 
ferent people  to  know  about  her  transactions, 
whatever  she  made.  She  always  liked  to  get 
somebody's  suggestions.  She  confided,  placed 
confidence,  in  people,  I  think.  I  do  not  think 
she  wanted  my  advice ;  she  had  a  kind  of  a  mind 
of  her  own  that  way,  but  she  would  like  to  tell 
people  about  It.  The  way  the  contract  read  it 
sounded  to  me  like  it  was  a  good  one.  I  did  not 
know  what  the  property  she  was  selling  there 
was  worth.  I  did  not  know  how  long  she  was 
going  to  live  either.  ••♦HI  was  just  a 
single  person  in  the  world,  and  a  proposition 
like  that  should  be  put  before  me  I  believe  I 
would  accept  it" 

Onv  redirect  examlnatloD  she  farther  tes- 
tified: 

"I  saw  that  contract  She  brought  it  over 
there  and  she  let  me  read  it  I  do  not  rememtier 
whether  she  had  her  signature  on  it  at  that  time. 
I  don't  remember  that,  but  she  let  me  read  it 
and  1  told  her,  I  said,  'Well,  Mrs.  Hafer,  if 
everything  is  like  it  says  here,  that's  a  pretty 
good  proposition.'  She  says,  'Yes ;  I  think  so 
myself.'  So,  of  course,  I  just  left  it  with  her. 
She  seemed  to  understand  the  contract  thorough- 
ly. She  did  not  express  any  dissatisfaction  with 
it;  she  was  perfectly  willing,  and  she  told  me 
she  wanted  Mr,  Bender  to  have  the  property  of 
hers;  she  said  she  wanted  no  one  else  but  Mr. 
Bender  to  itare  it" 


C.  L.  Fttcb,  witness  tor  plaintiff  in  error, 
testified  as  follows: 

"I  reside  at  1906  McKinney  avenue,  on  the 
comer  of  McKinney  and  Hamilton,  in  the  city 
of  Houston.  I  am  engaged  in  the  real  estate 
business.  I  have  resided  out  there  on  McKinney 
aTenne  some  16  or  17  years.  I  should  imagine 
my  residence  from  the  front  door  would  be  about 
half  a  block  from  Mrs.  Hafer's.  I  knew  her  dur- 
ing her  lifetime.  As  to  the  extent  of  our  social 
relations,  she  would  call  around  to  the  house 
very  frequently,  and  particularly  so  when  she 
had  any  business ;  she  generally  advised  with 
me  when  she  had  any  business.  During  that 
length  of  time  I  saw  her  often,  and  on  every  time 
I  passed  her  house  I  would  stop  and  chat  with 
her.  She  had  some  flowers,  and  I  was  very 
fond  of  those  and  chat  with  her.  That  relation 
continued  up  to  her  death.  I  know  about  the 
contract  that  was  executed  by  Mrs.  Hafer  to 
Mr.  W.  F.  Bender.  I  read  it  She  brought  it 
over  to  the  house  before  it  was  executed.  It 
hadn't  been  executed  when  I  read  it.  I  re- 
member that.  I  don't  remember  the  time,  but 
she  brought  it  over  there  for  the  purpose  of 
my  reading  it  over  and  advising  her.  I  read 
it  over  and  explained  it  to  her.  She  seemed 
to  understand  it  thoroughly  and  knew  what  she 
was  doing.  She  did  not  at  any  time  ever  in- 
dicate a  weakness  or  unsoundness  of  mind,  and 
defect  in  mind  or  mouory.  Aliss  Mary,  from 
the  time  I  knew  her  up  to  the  time  she  died, 
I  think  she  was  practically  the  same :  she  had  a 
good  mind  so  far  as  I  was  able  to  judge." 

"I  cannot  state  what  time  she  brought  me  that 
contract,  only  she  told  me  she  hadn't  turned 
it  over  to  to  Mr.  Bender  yet.  She  brought  it 
over  for  me  to  read  and  explain  to  her.  I  don't 
think  any  signatures  were  attached  to  it  at  all 
at  that  time.  She  only  brought  one  copy  to  me. 
I  never  saw  it  afterwards ;  I  don't  know  wheth- 
er she  signed  that  contract  or  not  When  she 
brought  it  to  me,  she  wanted  me  to  read  it  over 
and  see  what  I  thought  ahont  the  trade  she  was 
making,  and  I  read  the  contract  over,  and  I  im- 
pressed upon  her  mind  that  she  was  deeding  that 
property  away  to  Willie  Bender  when  she  did. 
I  said,  'If  that's  your  intention,  that's  in  the 
contract,  but  you  understand  when  you  deed 
that  that  property  isgoing  over  to  Mr.  Willie 
Bender.'  She  says,  'Well,  I  want  Willie  Bender 
to  have  it' " 

On  redirect  examination  this  witness  tes- 
tified as  follows: 

"As  near  as  I  can  read  the  contract  handed 
me,  that  looks  like  practically  the  same  one  that 
she  brought  over  to  the  house ;  it  read  just  that 
way;  that  was  the  way  it  read.  I  don't  know 
whether  this  was  the  one  or  not.  TMs  ia  prac- 
tically the  same ;  the  reading  of  it  is  the  same. 
I  can't  recall  any  new  clause  in  this  that  wasn't 
in  the  other.  I  can't  recall  anything  that's  left 
out  of  this;  just  as  I  remember  it" 

A.  J.  Harris,  witness  for  plaintiff  in  error, 
testified: 

"I  live  at  1117  Chartres  street,  comer  Dallas. 
I  have  resided  there  28  or  27  years.  I  think  mv 
residence  is  atiout  three  blocks  from  Mrs.  Hat- 
er's residence.  I  have  known  her  for  45  years. 
During  that  time  I  have  seen  her  every  once  in 
a  while.  Tlmt  continued  on  up  to  about,  say, 
a  week  before  her  death.  I  haven't  seen  any- 
thing different  in  her  actions  regarding  her  mind 
from  the  time  I  first  knew  her  until  a  week  be- 
fore she  died,  during  that  entire  time.  My  opin- 
ion is  that  her  mind  was  sound  at  the  time  of 
her  death." 

On  cross-examination  this  witness  testified: 

"M^  wife  was  on  the  stand  tins  morning.     I 

married  Miss  Kolbow.     My  wife  is  not  related 

to  Mr.  Bender.     Mrs.  Hater  came  over  to  my 

bouse  every  once  in  a  while,  sometimes  once  a 
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week,  about  on  an  average  once  a  week.  She 
brought  the  contract  around  to  my  house,  and 
I  read  it  She  met  me  on  the  street,  and  I  read 
it  on  the  street  at  her  request,  before  I  got 
home  with  her;  then  I  read  it  again  at  my 
house.     J.  met  her  across  the  street  in  front  of 

Mr. ,  near  home.     She  was  coming  from 

town.  She  pulled  it  out  on  the  street  and  let 
me  read  it.  Afterwards  she  came  on  home  with 
it.  1  believe  it  was  that  night  she  came  to  my 
house.  I  don't  know  of  anybody  else  that  read 
it  for  her;  I  couldn't  say  positively,  only  what 
I  heard.  I  have  heard  of  another  party  reading 
it— Mr.  Fitch.  I  didn't  hear  him  testi^  a  while 
ago  that  he  had  read  it  When  I  read  it  over 
I  told  her  that  she  was  making  a  very  cheap 
bargain,  and  that  if  she  wanted  to  I  would  ful- 
fill It,  every  part  of  it,  and  give  her  $1,000_  more, 
and  she  said  there  wasn't  any  use  talking  to 
her  about  giving  her  any  amount  of  money  for 
it ;  that  she  wanted  Mr.  Bender  to  have  the 
property.  I  don't  know  exactly  why;  she  just 
said  she  wanted  him  to  have  it  She  seemed  to 
be  friendly  with  Mr.  Bender.  I  actually  offer- 
ed to  give  her  $1,000  more  than  was  given  her, 
bat  she  wouldn't  take  it  That  was  before  the 
contract  was  signed,  before  she  told  me  she 
was  going  to  make  the  contract  She  told  me 
what  Mr.  Bender  had  offered  her.  Then  I  made 
her  this  offer,  and  she  wouldn't  accept  it." 

Herman  Schneider,  witness  for  plaintiff  In 
error,  testified: 

"I  reside  at  1901  McKinney  avenne.  That  is 
200  feet  from  where  Mrs.  Mary  Hafer  resided 
last.  I  have  resided  there  about  24  years.  I 
knew  her  during  her  lifetime.  I  expect  I  saw 
her  four  or  five  times  a  week,  probably  every 
day.  I  have  had  occasion  to  discuss  different 
matters  with  her  from  time  to  time.  •  ♦  *  I 
couldn't  say  as  to  the  date,  but  as  long  as  I  have 
known  her  I  always  considered  her  to  be  sound 
in  mind.     I  knew  her  up  to  her  death." 

Mrs.  Mary  Schmidt,  witness  for  plaintiff  In 
error,  testified: 

"I  reside  at  1118  Hamilton.  That  is  two 
blocks  from  where  Mrs.  Mary  Hafer  resided 
during  her  lifetime.     I  have  resided  there  31 

fears  the  23d  day  of  this  month  (April,  1915). 
met  Mrs.  Hafer  just  2  years  before  I  got  mar- 
ried. I  got  married  on  the  23d  day  of  April, 
18S4,  I  believe  it  was.  I  don't  know  how  often 
I  saw  her  daring  that  time;  sometimes  I  saw 
her  every  day  for  a  week  or  so;  then  again 
sometimes  I  wouldn't  see  her  for  two  or  three 
weeks.  That  continued  up  to  her  death.  I 
saw  her  in  the  later  years  more  than  I  did  in 
the  first  years.  I  had  occasion  to  converse  with 
her  about  various  matters  from  time  to  time; 
we  spoke  matters  over,  you  know.  Lots  of 
times  I  told  her  not  to  take  my  advice;  to  go 
to  Mr.  Schneider ;  to  go  to  Mr.  Bender  lots  of 
times.  She  came  to  her  neighbors  with  her 
troubles,  you  know.  *  *  ♦  I  never  noticed 
during  the  time  I  have  known  her  any  weakness 
in  her  mind  or  memory.  She  was  always  of  a 
sonnd  mind.  I  always  thought  she  had  a  very 
good  memory.  In  my  opinion,  her  age  had  no 
effect  at  all  upon  her  mind  or  memory;  1  never 
noticed  any  flaw  of  any  kind.  I  did  not  know 
anything  about  a  contract  she  executed  with 
Mr.  W.  F.  Bender  until  after  it  was  over  with, 
but  I  had  oftentimes  joshed  with  her  and  said, 
'Mrs.  Hafer,  I  reckon  Mr.  Bender  will  fall  heir 
to  your  estate.'  She  said,  'Well,  Mr.  Bender  is 
mighty  good  to  me.'  That  is  all  I  know  about 
it.  At  the  time  it  happened  I  was  away  from 
home.  Mr.  Bender  has  always  done  more  for 
her  than  anybody  else's  son ;  he  has  been  her 
dai^  companion. 

"I  attended  the  funeral  of  Mrs.  Hafer.  Mr. 
Bender  attended  to  the  duties  of  arrangements 
of  the  details.  Afterwards  her  cousin  cnme.  I 
don't  know  anything  about  it,  but  Mr.  Bender 
was  the  person  that  took  it  in  charge.    That 


was  Mr.  Will  Bender.  In  her  sickness,  from 
time  to  time,  or  needs  through  the  year,  he  at- 
tended to  her  wants.  He  was  her  daily  compan- 
ion and  knew  from  time  to  time  whether  she 
was  sick  or  whether  she  was  well,  because  Ms 
butcher  shop  'was  right  next  door;  all  she  had 
to  do  was  to  call  oat  of  the  window  and  she 
could  call  him." 

It  was  also  shown  by  the  undisputed  evi- 
dence that  Mrs.  Hafer  (n6e  Borgstadt)  became 
very  111  on  the  7th  of  January,  1914,  and 
remained  so  until  she  died  on  the  14th  of 
said  month,  without  having  conveyed  the 
premises  in  question  to  W.  F.  Bender;  that 
the  abstract  provided  for  under  the  contract 
was  delivered  to .  said  Bender  on  the  8th 
day  of  January,  and  that  in  a  very  few  days 
thereafter,  and  before  Mrs.  Hafer  died,  he 
agreed  to  accept  a  conveyance  to  said  prop- 
erty, and  so  expressed  his  Intention  to  6. 
W.  Tharp,  Sr.,  who  Mr&  Hafer  had  informed 
him  was  her  lawyer,  and  offered  to  pay  said 
Tharp  the  balance  of  the  purchase  money 
named  in  the  contract,  and  that,  owing  to 
the  serious  Illness  of  Mrs.  Hafer,  it  was  im- 
possible for  him  to  make  such  tender  to  her 
at  that  time ;  that  the  property  described  in 
the  contract  was  situated  in  Houston,  Tex., 
at  No.  1816  McKinney  avenue,  and  was  at 
the  time  said  contract  was  made,  and  had 
been  for  30  or  40  years,  the  home  of  Mrs. 
Hafer,  that  said  property  was  worth  about 
$4,000  to  $4,000  at  the  time  of  the  execution 
of  said  contract. 

Intervener,  Peter  Borgstadt,  testified  as 
follows: 

"The  first  time  I  talked  with  Mrs.  Hafer 
about  selling  the  place  !<he  did  not  show  me  any 
written  agreement  She  had  not  signed  it 
then.  She  said  she  sold  her  place  for  $1,500, 
and  she  could  stay  there  and  live.  That  was  be- 
fore she  had  the  contract  in  the  house ;  I  do 
not  know  whether  she  had  it  written;  I  was 
at  her  house.  At  that  time  she  told  me  she 
wanted  to  sell  it,  and  after  I  got  thefe  again 
she  done  sold  it  already,  the  second  time.  I 
do  not  remember  when  I  was  tliere  the  second 
time ;  it  was  about  a  week  after,  or  sometiiing 
like  that.  Mrs.  Hafer  showed  me  the  con- 
tract then.  I  think  I  would  know  the  contract 
if  I  were  to  see  it.  The  paper  now  shown 
me  is  the  contract  Mrs.  Hafer  showed  me  the 
contract,  and  I  read  it  over.  It  was  already 
signed  at  that  time  when  I  saw  it" 

^'I  do  not  recollect  the  day  at  all  that  I  last 
talked  to  Mrs.  Hafer  before  November  26, 
1913.  I  had  some  conversation  with  her  in 
November,  1913.  In  the  conversation  In  No- 
vember, 1913,  we  talked  about  her  selling  her 
place.  I  do  not  know  particularly  how  Ions 
the  conversation  lasted ;  it  lasted  a  good  while. 
The  day  I  was  in  there  we  would  Be  together 
maybe  an  hour,  or  half  an  hour,  somethiag 
that  way.  The  first  time  she  told  me  she  want- 
ed to  sell  her  place  to  Mr.  Bender,  and  the  next 
time  we  had  the  contract  She  took  the  con- 
tract out  of  her  desk  and  showed  it  to  me.  I 
did  not  see  the  contract  any  more  before  A* 
died.  After  Mrs.  Hafer  died  I  found  the  con- 
tract in  her  desk,  where  she  took  it  out  the  first 
time  to  show  it  to  me.  The  desk  was  in  her 
little  room  where  she  always  had  been  sleeping. 
I  also  found  her  will  there.  I  took  the  contract 
home,  and  Mr.  Tharp  took  the  will  and  brought 
it  to  the  courthouse.  Sometimes  Mrs.  JtLsfer 
spoke  about  her  business  affairs  to  me.  She 
talked  lots  of  that  money  that  she  lost  back 
there— that  was  something   that   bothered   her 
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a  heai) — to  l/j'ona,  or  whatever  his  name  waa. 
That  waa  at  the  time  I  talked  to  her  before 
November,  1913.  That  is  what  she  had  been 
talking  about,  aBoat  what  she  had  loaned  out 
at  that  time  to  Lyons,  and  talked  about  Boll- 
frass,  and  everything.  She  said  she  was  afraid 
always  she  would  lose  that.  That  is  the 
most  we  talked  about  that  I  can  remember 
maeh  of  in  1912.  During  1913  gelling  her 
place  was  the  most  that  we  talked  about  At 
the  first  time  I  went  over  there  she  told  me 
she  sold  the  place  to  Mr.  Bender,  and  he  would 
support  her,  and  they  would  live  together.  She 
told  me  then  she  wanted  to  sell  the  place  to 
Mr.  Bender,  and  he  would  stay  and  live  with 
her  and  build  up  the  house  better  yet,  and  he 
would  give  her  all  she  wanted  to  eat^  and  buy 
her  a  cat  once  in  a  wliUe:  that  is  all  she 
would  need.  She  would  not  live  on  her  money. 
She  did  not  have  the  contract  yet.  The  next 
time  she  came  in  she  had  the  contract  there. 
Before  I  saw  the  contract  Mrs.  Hafer  had  been 
telling  me  bow  she  sold  the  place ;  that  Mr. 
Bender  would  support  her  and  Uve  with  her. 
That  is  what  she  told  me  just  before  I  saw  the 
contract.  I  cannot  remember  everything  she 
■aid.  Mis.  Hafer  did  not  do  anything  lor  a 
living.  I  do  not  know  any  reason  why  she  did 
not  have  an  occupation  or  business  except  she 
waa  too  old  to  do  anything.  I  have  no  objec- 
tion to  telling  all  I  know  about  this  case,  but 
what  I  do  not  know  I  cannot  tell.  I  have 
stated  I  had  these  conversations  with  Mrs. 
Hafer  almost  every  week,  when  I  would  come 
in  to  town.  ES:om  those  conversations  and 
discussions  I  had  with  Mrs.  Hafer  I  reached  a 
conclusion  aa  to  whether  her  mind  Wfis  a 
strong  mind  or  a  weak  mind.  When  she  sold 
the  place  she  told  us  Bender  would  attend  to 
her  and  support  her,  and  he  would  live  with 
her,  and  he  was  going  to  make  a  two-story 
house  out  of  it;  and  later  on  she  said  that 
she  had  to  live  by  herself,  anyhow;  that  she 
done  sold  it.  It  looked  to  me  like  she  did  not 
know ;  looked  like  she  did  not  have  a  good 
mind.  I  cannot  remember  everything  that 
Mrs.  Ilafer  spoke,  it  is  so  long,  over  a  year 
now.  I  just  cannot  recall  those  things  Mrs. 
Hafer  said  that  caused  me  to  form  those  opin- 
ions I  had;  I  did  not  think  I  had  to  remem- 
ber them.  I  think  we  have  all  now  that  I 
know  about  this  case  that  I  can  remember. 
Maybe  I  can  remember  later  on  yet,  if  I  think 
about  it" 

Mrs.  Peter  Borgstadt  testified  that  Mrs. 
Hafer  was  weak  in  mind,  and  was  tor  a 
wbole  year,  and  that  she  had  not  been  strong 
for  a  whole  year  Just  prior  to  her  death,  and 
that  she,  Mrs.  Borgstadt,  and  her  husband, 
read  and  explained  the  contract  to  Mrs.  Hafer 
after  it  had  been  signed. 

Mrs.  Meincher,  for  intervener,  testified  that 
Mrs.  Hafer  was  weak-minded ;  that  she  came 
to  ber  house  with  her  dress  on  bind  part  in 
front  and  insisted  that  that  was  the  way  it 
belonged ;  ttiat  she  lost  her  way  in  returning 
to  ber  home ;  and  that  she  accompanied  her 
back  to  ber  home. 

Rev.  Mr,  Dycke,  for  Intervener,  testified 
tbat  Mrs.  Hafer  was  more  feeble  after  She  got 
injured  by  a  fall  than  she  had  been  prior 
tliereto;  that  he  noticed  that  she  was  ab- 
sent-minded for  some  time;  that  she  would 
sometimes  mumble  to  herself,  talk  to  her- 
self; that  she  brought  the  contract  to  him 
and  he  read  and  translated  it  Into  German 
and  explained  It  to  ber. 

There  is  neither  allegation-  nor  evidence 
that  Mrs.  Hafer  was  laboring  under  sudi 
mental. incapacity  as  rendered  her  incapable 


of  dibposing  of  her  property  by  deed,  or  that 
any  misrepresentations  or  other  fraud  was 
practiced  upon  her  by  W.  F.  Bender,  or  any 
one  for  Mm,  to  procure  the  execution  of  the 
contract  in  question,  but  intervener's  defense 
is  based  upon  the  theory  that  W.  P.  Bender 
procured  the  execution  of  said  contract  by 
undue  Influence.  In  support  of  such  theory 
he  offered  evidence  tending  to  support  three 
propositions:  (1)  That  Mrs.  Hafer  was  70 
years  of  age,  weak  and  feeble  In  body  and 
mind,  at  the  time  said  contract  was  executed; 

(2)  that  plaintiff,  W.  F.  Bender,  was  a  close 
neighbor  of  Mrs.  Hafer's,  and  one  in  whom 
she  had  great  confidence,  and  with  whom  she 
frequently  consulted  and  advised  about  her 
affairs,  and  tbat  he  was  in  such  position  and 
bore  such  friendly  relations  to  Mrs.  Hafer 
that  he  could  have  wrongfully  overreached 
and  Induced  her  to  execute  a  contract 
against  her  interest  and  to  his  advantage; 

(3)  that  the  consideration  to  be  paid  by  plain- 
tiff, W.  F.  Bender,  'for  the  property  In  ques- 
tion under  the  terms  of  said  contract  was 
much  less  than  the  value  of  said  property; 
and  (4)  that  the  evidence  tending  to  prove 
the  three  foregoing  propositions  was  suffi- 
cient evidence  to  authorize  and  require  the 
trial  court  to  submit  the  question  as  to  wheth- 
er or  not  W.  F,  Bender  procured  the  con- 
tract in  question  by  means  of  undue  influence, 
to  the  Jury. 

[3]  We  do  not  think  the  evidence  is  suffi- 
cient to  show  such  weakness  of  mind  on  the 
part  of  the  deceased  as  to  render  her  easily 
susceptible  of  undue  influence.  The  mere 
fact  that  appellant  was  her  neighbor  and 
friend  in  whom  she  placed  confidence  and 
trust,  and  that  he  had  the  opportunity  to  use 
undue  influence  upon  her  to  induce  her  to 
make  the  contract,  cannot,  in  the  face  of  the 
undisputed  evidence  that  she  relied  upon  and 
consulted  her  other  friends  and  her  attorney 
before  making  it,  and  that  ai^llant  did  noth- 
ing to  urge  or  induce  her  to  make  It,  be  held 
sufficient  to  raise  the  issue  of  undue  influ- 
ence. In  so  far  as  the  Inadequacy  of  the 
consideration  is  concerned,  we  think  the  evi- 
dence falls  to  show  sucAi  Inadequacy.  Such 
consideration  was  $1,500  cash,  and  the  pay- 
ment of  all  future  taxes,  and  to  permit  Mrs. 
Hafer  to  use  such  property  as  her  home  as 
long  as  she  might  live.  No  one  could  know 
how  long  Mrs.  Hafer  could  Uve.  She  might 
have  lived  10, 16,  or  even  20  years  longer,  and 
in  such  case  W.  F.  Bender  would  have  had  the 
$1,500,  and  the  amount  paid  for  taxes  and 
general  repairs  on  the  property,  invested  for 
such  time  without  Interest  or  revenue  of  any 
kind  arising  therefrom.  It  Is  apparent  that 
conditions  might  have  arisen  which  would 
have  made  it  a  poor  investment  for  Bender. 

The  only  circumstance  presented  by  the 
record  which  would  have  a  bearing  upon  the 
question  of  undue  influence  is  that  plaintiff 
in  error,  W.  F.  Bender,  had  an  opportunity 
to  see  and  talk  with  Mrs.  Hafer,  deceased. 
There  is  no  evidence  that  he  took  advantage 
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of  tbls  In  aoy  maimer  whatsoever.  There 
is  no  fiduciary  relation  alleged  or  proved. 
The  evidence  shows  that  Mrs.  Hafer  express- 
ed a  desire  prior  to  the  execution  of  the  con- 
tract In  question,  directly  to  Peter  Borgstadt 
and  his  wife,  to  sell  the  place  to  W.  F.  Ben- 
der for  the  sum  of  $1,500.  She  was  repre- 
sented by  counsel  at  the  time  the  contract 
was  agreed  upon  and  dictated,  and  was  fur- 
nished with  a  copy  of  same  several  days  prior 
to  its  execution.  She  advised  with  several 
of  her  neighbors  about  the  contract  before 
she  executed  it,  and  was  represented  by  coun- 
sel at  the  time  same  was  signed  by  her. 

The  case  of  Barry  v.  Graciette,  71  S.  W. 
309,  lays  down  the  proposition  that: 

"Undue  influence  avoidiug  a  will  is  not  estab- 
lished by  evidence  of  opportunity  therefor  and 
the  fact  that  testatrix  had  some  time  before  ex- 
pressed an  intention  to  make  a  different  disposi- 
tion of  her  property." 

Judge  Fly,  In  SaUnas  v.  Garcia,  135  S.  W. 
688,  In  which  case  a  writ  of  error  was  de- 
nied by  the  Supreme  Court,  states  the  follow- 
ing: 

"  There  is  no  presumption  against  a  will  be- 
cause made  by  a  man  advanced  in  age.  •  •  ♦ 
Incapacity  cannot  be  inferred  from  enfeebled 
condition  of  mind  or  body ;  for,  if  incapacity 
could  be  inferred  from  such  facts,  a  man  by 
mere  inference  might  be  deprived  of  his  legal 
right  to  dispose  of  his  property  as  he  sees  fit' 
The  evidence  showed  without  contradiction  that 
the  will  was  read  to  the  testatrix  in  Spanish, 
her  mother  tongue,  and  that  she  expressed  ap- 
proval of  it  and  thoroughly  understood  it.  Her 
inability  to  see  and  read  the  will  under  such 
circumstances  would  not  invalidate  it.  It  is 
stated  in  1  Jarman  on  Wills,  p.  63,  that  blind- 
ness or  deafness  alone  would  not  incapacitate  to 
make  a  wilL" 

See,  also,  Patterson  v.  Lamb,  21  Tex.  CJlv. 
App.  512,  52  S.  W.  98,  in  which  a  writ  of  er- 
ror was  denied  by  the  Supreme  Court. 
Helsey  v.  Moss,  52  Tex.  Civ.  App.  57,  113  S. 
W.  590;  Simon  v.  Mlddleton,  61  Tex.  Civ. 
App.  531,  112  S.  W.  441. 

We  find  no  evidence  which  justified  the 
trial  court  in  submitting  the  question  of  un- 
due Influence  to  the  jury,  nor  to  support  the 
finding  of  the  jury  that  the  contract  in  ques- 
tion was  procured  by  such  influence. 

Appellee  Peter  Borgstadt,  by  his  cross-as- 
signment No.  1,  insists  that  the  trial  court 
erred  in  admitting  in  evidence,  over  his  ob- 
jection, the  contract  entered  into  by  W.  F. 
Bender  and  Mrs.  Hafer,  hereinbefore  set 
out,  for  the  following  reasons : 

(1)  "Because  said  paper  shows  no  independent 
consideration  within  itself,  it  merely  showing  it 
is  an  ofifcr  on  the  part  of  Mrs.  Mary  Borgstadt 
to  sell  to  W.  F.  Bender  a  certain  piece  of  prop- 
erty within  a  certain  time,  and  it  shows  there 
was  no  consideration  paid  for  such  offer,  and 
therefore  it  is  unenforceable  as  to  its  specific 
performance  for  that  reason." 

(2)  "Because  the  paper  offered  shows  no  mu- 
tuality or  binding  contract  from  Mrs.  Mary 
Borgstadt  to  W.  F.  Bender  or  any  binding  con- 
tract on  his  part  to  her  that  could  be  enforced 
in  the  form  of  specific  performance." 

(3)  "Because  said  paper  described  a  piece  of 
property  different  from  that  which  is  describ- 
ed in  plaintiff's  petition,  and  about  which  he 
seeks  to  enforce  specific  performance  in  this  suit. 


the  purported  contract  describing  a  piece  of 
property  as  lot  11  in  block  67,  and  plaintiff 
seeks  in  bis  petition  to  have  a  contract  enforced 
against  46  feet  off  of  the  west  part  of  lots  5 
and  6  in  block  167,  and  it  varies  and  differs 
from  the  pleadings  in  the  case." 

(4)  "Because  the  said  instrument  shows  it 
is  merely  an  option,  without  consideration,  and 
not  binding,  and  there  being  no  evidence  to 
show  it  was  accepted." 

[4,  S]  We  overrule  this  assignment.  We 
find  that  the  considerations  supporting  the 
making  of  said  contract  were  mutual  and 
bound  both  parties  thereto.  We  also  find 
that  the  property  in  question  was  described 
in  the  contract  between  W.  F.  Bender  and 
Mrs.  Hafer  as: 

"A  part  of  lot  11  in  block  Na  67.  S.  S.  B.  B., 
in  the  city  of  Houston,  Harris  county,  Tex., 
fronting  45  feet  on  McKinney  avenue  and  run- 
ning back  between  parallel  likes  100  feet,  more 
or  less,  for  depth,  forming  a  rectangle.  •  ♦  • 
being  known  and  designated  as  No.  1816  Mc- 
Kinney avenne,  and  being  generally  known  as 
the  residence  or  homestead  place  of  first  party 
[Mrs.  Mary  Borgstadt],  upon  which  she  has  re- 
sided for  about  40  years." 

Appellant's  petition  described  the  lots  sued 
for  exactly  as  they  are  described  in  the  con- 
tract, except  they  are  designated  as  "parts 
of  lots  4  and  6  block  157,"  instead  of  "part  of 
lot  11  in  block  67."  It  is  also  aUeged  in  the 
petition  that  the  property  described  In  the 
contract  is  the  identical  property  described  In 
the  petition,  and  that  that  part  of  the  de- 
scription of  said  property  in  said  contract 
which  designates  the  same  as  a  part  of  lot 
11  in  block  57  was  Inserted  in  said  contract 
by  mutual  mistake,  and  was  a  clerical  er- 
ror, and  was  so  erroneously  inserted  by  inad- 
vertence. And  it  is  further  aUeged  that  the 
property  sued  for  and  the  property  described 
In  said  contract  is  one  and  the  same  property, 
and  that  it  is  the  property  upon  which  Mrs. 
Hafer  resided  for  the  last  40  years  next  pre- 
ceding her  death,  auid  that  it  is  generally 
known  as  the  homestead  of  Mrs.  Hafer,  and 
that  it  is  located  on  McKinney  avenue,  in  the 
city  of  Houston,  and  is  known  and  designat- 
ed as  No.  1816  McKinney  avenue,  and  that  it 
does  front  43  feet  on  McKinney  avenue,  etc. 
The  undisputed  evidence  supports  these  al- 
legations. 

"The  ofSce  of  description  in  a  deed  or  other 
writing  is,  not  to  identify  the  land,  but  to  fur- 
nish means  of  identification."  Dume  v.  White, 
184  S.  W.  1065;  HoUey  v.  Curry,  68  W.  Va. 
70,  61  S.  E.  135,  112  Am.  St.  Hep.  &44,  and 
cases  there  cited. 

There  is  no  fatal  variance  in  the  descrip- 
tion of  the  property  as  made  in  the  contract 
and  In  appellant's  petition. 

By  appellee's  cross-assignment  No.  2  he  In- 
sists that  the  trial  court  erred  In  refusing 
him  permission,  after  plaintiff  had  Introdnr- 
ed  his  evidence  and  rested  Itis  case,  to  file 
his  trial  amendment  alleging  for  the  first 
time  that  W.  F.  Bender  procured  the  ex- 
ecution of  the  contract  by  Mrs.  Hafer  by 
means  of  false  and  fraudulent  representa- 
tions made  by  said  Bender  to  Mrs.  Hafer, 
for  the  purpose  of  inducing  her  to  execute, 
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and  which  did  iBdnce  Iier  to  execute  said  con- 
tract, that  the  whole  of  the  consideration 
agreed  to  be  paid  by  W.  F.  Bender  for  the 
property  In  question  was  not  -stated  In  the 
written  contract,  and  that  after  Mrs.  Hafer 
discovered  this  fact  she  withdrew  her  said 
contract,  etc. 

[8-8]  It  was  not  Intended  by  the  role  allow- 
ing the  flUng  of  trial  amendments  that  an 
amendment  so  filed  might  be  made  as  a  mat- 
ter of  right  BO  as  to  Include  amendments  set- 
ting up  new  causes  of  action  or  new  defenses 
not  pleaded  or  set  up  In  some  former  plea, 
and  which  might  cause  a  reopening  of  the 
entire  case  after  the  case  has  proceeded  to 
trlaL  A  trial  amendment  comes  too  late 
when  offered  after  the  parties  have  entered 
upon  the  trial,  If  such  amendment  would 
probably  cause  a  delay  in  the  trial,  of  the 
case,  and  the  discretion  of  the  court  la  re- 
fusing same  will  not  in  such  cases  be  inter- 
fered with  by  the  appellate  court.  ^Tilte 
T.  Bank,  27  Tex.  Civ.  App.  487,  65  S.  W.  498. 
The   cross-assignment   Js   overruled. 

Having  reached  the  conclusion  that  the  un- 
disputed evidence  shows  that  appellant.  Ben- 
der, was  aitltled  to  the  decree  prayed  for, 
and  that  there  was  no  evidence  showing  that 
the  contract  in  question  ,was  procured  by  him 
by  the  exercise  of  undue  influence  over  Mrs. 
Hafer,  deceased,  and  as  the  case  seems  to 
have  been  fully  developed,  we  further  con- 
clude that  the  Judgment  of  the  trial  court 
should  be,  and  it  Is  here,  reversed,  and  judg- 
ment is  here  rendered  directing  Xx>uls  Ben- 
der, executor,  to  execute  a  deed  in  his  of- 
ficial capacity  conveying  to  said  W.  F.  Ben- 
der the  property  in  his  petition  described. 

Reversed  and  rendered. 


REUANCE  LIFE  INS.  OO.  v.  BEATON.* 

(No.  7564.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    June 
10. 1916.    Rehearing  Denied  July  1, 1916.) 

1.  INSDBANCE  «=»84(1>  —  AOBNT'S  COMPENSA- 
TION. 

In  an  action  by  an  insurance  agent  on  bonus 
contract  allowing  compensation  upon  the  amount 
of  insurance  pi-ocured,  the  words  "sixty  dnys 
allowed  for  settlement,"  in  the  absence  of  tee- 
timony  showing  the  sense  in  which  used,  held  to 
mean  a  grace  of  60  days  after  the  year  covered 
by  the  contract  in  which  to  allow  the  parties 
thereto  to  settle  among  themselves  the  volume  of 
business  which  had  been  procured,  and  not  to 
have  reference  to  the  time  allowed  for  the  col- 
lection or  payment  of  premiums  due  for  such 
business. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |i  111,  114;  Dec.  Dig.  «=>84(1).] 

2.  Insttbanoh:  «=>84(1)  —  OoMPBNSATiojir  op 
Agent  —  Action  —  Insurance  Agent  — 
EvinENCB. 

In  an  action  by  an  insurance'  agent  on  a 
bonus  contract,  based  upon  the  amount  of  in- 
surance procured  during  the  year,  evidence  of 
plaintiff  and  a  telegram  from  the  company  near 
the  close  of  the  year  stating  that  his  territory 
had  procured  $1,223,000  life  insurance  business 


and  asking  for  more  business,  %eld  sufficient  to 
support  a  finding  that  the  business  procured  dur- 
ing the  year  exceeded  11,250,000. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f§  111,  114;  Dec.  Dig.  «&=984(1).] 

8.  TBiAii  «=s>356(B)— Speoiai.  IssuEa— Appu- 

CABIUTT. 

In  an  action  by  an  insurance  agent  for  com- 
missions on  a  contract  for  business  "procured" 
during  the  year,  judgment  for  plaintiff  upon  a 
finding  of  amount  of  business  "procured"  during 
the  year  was  not  invalidated  by  refusal  of  the 
jury  to  answer  questions  submitted  by  Oofend- 
ant  as  to  the  amount  of  business  "procured  and 
issued"  and  "charged,  but  not  paid  for  in  cash, 
and  issued"  during  the  year. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent. 
Dig.  i  852;    Dec.  Dig.  <g=>356(5).] 

4.  New  Trial  «=»34r-MoTiON  fob  Oontintj- 

ARCB— DnjOENCB. 

Where,  in  an  action  by  an  insurance  agent 
for  bonus  upon  business  procured  during  the 
year,  the  defendant  had  had  many  monti^s  to 
prepare  its  defense,  and  bad  a  duplicate  set  of 
books  of  the  agency  in  its  home  office,  from 
which  it  appeared  that  such  defense  was  pre- 
pared, refusal  of  second  postponement  to  enable 
the  defendant  to  further  examine  the  books  was 
not  ground  for  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  i  49;   Dec.  Dig.  <8=934.] 

Appeal  from  District  Court,  Dallas  Oun- 
ty;    E.  B.  Muse,  Judge. 

Action  iby  Ralph  A.  Beaton  against  the 
Reliance  Life  Insurance  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
AfQrmed, 

Harry  P.  Lawther,  of  Dallas^  for  appel- 
lant Henry  P.  Edwards  and  Cockrell,  Gray 
&  McBride,  all  of  Dallas,  for  appellee. 

TALBOT,  J.  This  suit  was  Instituted  by 
the  appellee,  Beaton,  against  the  appellant. 
Reliance  Life  Insurance  Company,  March 
14,  1914.  The  controversy  arises  out  of  a 
written  contract  entered  into  between  appel- 
lant and  appellee,  whereby  the  appellant 
employed  the  appellee  for  the  term  of  one 
year,  beginning  January  1,  1913,  to  solicit 
applications  for  insurance  on  the  lives  of  In- 
dividuals personally,  and  to  procure  agents 
and  supervise  their  work  in  what  is  known 
as  appellant's  "Texas-Oklahoma  Depart- 
ment." No  question  is  raised  about  the 
pleadings, .  and  it  is  unnecessary  to  state  or 
set  them  out  The  contract  sued  on  provided 
that  appellee  should  receive  for  bis  services 
certain  commissions  and  a  named  "cash 
prize,"  provided  the  business  procured  by  the 
Texas-Oklahoma  Department,  together  with 
appellee's  personal  business  during  the  year, 
reached  a  certain  specified  amount.  The  ma- 
terial portions  or  sections  of  the  contract  in- 
volved In  the  suit  are  as  follows: 

"Section  23.  Party  of  the  first  part  airrees  to 
allow  party  of  the  second  part  a  cash  prize  of 
one  thousand  ($1,000.00)  dollars  provided  the 
business  procured  by  the  Texas-Oklahoma  De- 
partment, together  with  his  personal  business 
during  the  year  ending  December  31,  1913, 
amounts  to  seven  hundred  fifty  thoustuad  ($750,- 
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000.00)  dollars  (face  value).  Sixty  days  extra  al- 
lowed for  settlements. 

"Section  24.  In  lieu  of  the  above  prize,  party 
of  the  first  part  agrees  to  allow  party  of  the 
second  part  a  cash  piize  of  two  thousand  ($2,000.- 
00)  dollars,  provided  the  business  procured  dur- 
ins  any  year  as  outlined  above  equaJs  one  million 
($1,000,000.00)  dollars  (face  value).  Sixty  days 
allowed  for  settlements. 

"Section  25.  For  each  additional  two  hundred 
fifty  thousand  ($250,000.00)  dollars  of  business 

Hrocured  during  any  year  as  outlined  in  sections 
3  and  24,  an  additional  cash  prize  of  five  hun- 
dred ($500.00)  doUars  wiU  be  allowed. 

"Section  26.  In  volume  requirements  in  sec- 
tions 23,  24,  and  25,  $5,000.00  of  level  acci- 
dent additions  with  weekly  indemnity  or  $25.00 
weekly  indemnity  health  additions  will  count 
pro  rata  as  $1,000.00  life  insurance.  $10,000 
accidental  death  only  will  count  as  $1,000.00 
life  insurance.  Term  insurance  will  count  in 
volume  requirement  toward  winning  the  cash 
prizes,  but  no  bonus  will  be  paid  on  term  insur- 
ance." 

Appellee's  contention  is  that  the  business 
procured  by  the  department  over  which  he 
was  appointed  supervisor,  together  with  his 
personal  business,  during  the  year  ending  De- 
cember 31,  1913,  exceeded  $1,250,000,  and 
therefore  by  the  terms  of  his  contract  with 
appellant  he  was  entitled  to  the  cash  prize 
of  $2,500  provided  for  therein  and  sued  for 
In  this  suit  Appellant  contends  that  the 
prizes  named  accrued  to  appellee  imder  the 
aforesaid  provisions  of  the  contract  only  up- 
on the  amount  of  business  "procured  by  the 
Texas-Oklahoma  Department,  together  with 
appellee's  own  personal  business,"  being  set- 
tled for  in  cash  within  60  days,  and  that  the 
business  thus  procured  and  settled  for  for 
the  year  ending  'December  31,  1913,  and 
within  60  days  thereafter,  amounted  to  the 
sum  of  $768,450  (excluding  the  South  Texas 
business  excepted  by  section  27  of  the  con- 
tract), whereby  appellee  became  entitled  to  a 
prize  of  $1,000,  which  appellant  admitted  to 
be  due  him,  offered  to  pay,  and  which  amount 
It  tendered  into  court,  and  prayed  that  upon 
It  being  so  found  that  it  go  hence  without 
day  and  recover  of  appellee  all  of  Its  costs. 

The  court  submitted  the  case  to  the  Jury 
upon  special  issues,  and  upon  the  answers 
thereto  Judgment  was  rendered  in  favor  of 
the  appeUee,  and  the  appellant  perfected  an 
appeal  to  this  court. 

[1,  2]  The  first  issue  the  Jury  was  called 
upon  to  determine  was  submitted  to  them  In 
the  following  question: 

"Did  the  business  procured  by  the  plaintiff  for 
defendant  during  1913,  and  for  which  defendant 
ret'cived  pay  during  said  yoar  or  within  00  days 
thereafter,  exceed  $1,250,000?" 

To  this  question  the  Jury  answered  "Yes." 
Appellant's  first  assignment  of  error  com- 
plains of  the  submission  of  this  issue,  and 
the  proposition  asserted  is  that  "It  was  er- 
ror to  submit  to  the  Jury  an  issue  upon  which 
there  was  no  evidence."  It  will  be  noted  that 
section  23  of  the  contract  quoted  above  clos- 
es with  the  language,  "Sixty  days  extra  al- 
lowed for  settlements,"  and  section  24  with 
the  language,  "Sixty  days  allowed  for  set- 
tlements," and  that  section  25  provides  that: 


"For  each  additional  two  hnndrad  fifty  thoo- 
sand  ($250,000.00)  dollars  of  business  procured 
during  any  year  as  outlined  in  sections  23  and 
24,  an  additional  cash  prize  of  five  hundred 
($500.00)  doUars  wiU  be  allowed." 

The  appellant  admitted  its  liability  under 
section  23  of  the  contract  for  $1,000  and  ten- 
dered that  amount  into  the  registry  of  the 
court,  but  denied  liability  for  any  sum  over 
that  amount  The  contention  of  appellant,  as 
we  understand,  is  that,  in  view  of  the  lan- 
guage of  the  contract,  "Sixty  days  allowed 
for  settlements,"  the  appellee  was  not  enti- 
tled to  recovei)  the  $2,500  sued  for,  even 
though  the  volume  of  business  procured  dur- 
ing the  year  1913  exceeded  the  $1,260,000,  on- 
less  the  farther  fact  was  shown  that  within 
that  year,  or  within  60  days  thereafter,  the 
premiums  on  said  amount  of  business  had 
been  paid  in  cash,  and  that  the  evidence  was 
insufficient  to  establish  that  fact  The  ap- 
pellant offered  no  oral  testimony  tending  to 
show  the  meaning  of  or  sense  in  which  the 
language  quoted  was  used.  The  appellee's 
contention  and  version  of  the  contract  is 
that  Its  terms  show  he  is  entitled  to  the  $2,- 
500  claimed,  if  the  bnslness  procured  during 
the  year  1913  amounts  to  $1,250,000,  and 
that  the  language  "sixty  days  allowed  for 
settlements"  means  that  a  grace  of  00  days 
after  December  81,  1918,  was  allowed  the 
parties  to  the  contract  in  which  to  ascertain 
and  settle  among  themselves  the  volume  of 
business  which  had  been  procured,  and  bad 
no  reference  to  time  allowed  for  the  collec- 
tion or  payments  of  premiums  due  for  such 
business.  In  appellee's  construction  of  the 
contract  we  concur,  and  hold  that  the  evi- 
dence is  sufficient  to  show  (and  the  Jury  so 
found)  that  the  volume  of  business  procured 
by  the  appellant's  Texas-Oklahoma  Depart- 
ment, together  with  appellee's  personal  busi- 
ness daring  the  year  1913,  exceeded  $1,250,- 
000. 

But  if  it  should  be  conceded  that  appel- 
lant's construction  of  the  contract  is  correct 
still  we  think  the  appellee,  under  the  Issue  as 
submitted  and  the  Jury's  answers  thereto, 
was  entitled  to  recover  the  amount  awarded 
him.  At  all  events  the  evidence  was  not  so 
lacking  in  probative  force  as  to  warrant  this 
court  in  sayins,  as  a  matter  of  law,  there 
was  no  evidence  that  .the  premiums  due  for 
the  amount  of  business  procured  by  appel- 
lant's Texas-Oklahoma  Department,  together 
with  appellee's  personal  business,  for  the 
year  1913,  which  exceeded  $1,250,000  were 
not  paid  during  said  year  or  within  60  days 
thereafter.    The  appellee  testifled: 

"I  assumed  the  duties  for  the  defendant  undfT 
the  terms  of  that  contract.  ♦  •  •  Duriiiff  the 
year  1913  I  procured  in  person  and  throui;h  mv 
agency  under  the  terms  of  that  contract  con.<!iu- 
erably  in  excess  of  $1,500,000  face  value  of  the 
business  (insurance)  ond  turned  same  into  the 
defendant.  Just  the  figures  I  cannot  give,  be- 
cause I  haven't  access  to  the  books.  The  boolts 
and  records  that  would  show  those  tranaactii->ns 
are  in  the  Dallas  office  of  the  defendant  Under 
this  contract  every  .$5,000  of  level  accident 
surauce  counted  $1,()00  life.    In  other,  words. 
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accident  jou  bad  to  get  five  times  as  much  as  in 
life.  $279,000  accident,  reduced  down  to  life, 
would  be  one-fifth  of  $279,000,  which  would  be 
$!i5,600,  and  the  $230,000  health  would  be  di- 
vided by  $25;  every  $100  premium  would  be  $4,- 
OOO  life.  According  to  this  letter  the  aggregate 
of  the  insurance  stated  to  have  been  paid  for  at 
that  time,  oompnting  it  on  that  basis,  would  be 
in  excess  of  $1,000,000  for  nine  months.  I  was 
throughout  the  year  1913  engaged  exclusively  in 
the  business  of  representing  the  defendant  under 
the  terms  of  this  contract,  absolutely  so  every 
minute  of  my  time.  I  kept  at  Dallas  records  of 
the  amount  of  business — Ufe  insurance  and  insur- 
ance business — procured  by  me  the  same  as  they 
did  in  the  home  office,  duplicate  set  of  books. 
The  cashier  reported  to  the  home  office  how 
much  business  had  been  procured  by  and  through 
me.  I  had  no  management  whatever  of  that 
portion  of  the  business;  that  is  under  the  cash- 
ier's supervision.  The  home  office  of  the  compa- 
ny paid  the  salary  of  that  cashier.  I  did  not 
pay  any  part  of  it.  He  was  absolutely  the  em- 
ploy6  of  the  company  at  that  time.  •  *  « 
This  is  a  telegram  from  Mr.  Scott,  December 
29th.  Mr.  Scott  is  vice  president  and  secretary 
of  the  company,  the  boas  of  the  bunch.  Through- 
out the  year  he  was  vice  president  and  secretary 
of  the  Reliance  Life  Insurance  Company." 

The  telegram  referred  to  in  the  testimony 
of  app^lee  Just  quoted  is  as  follows: 

"Pittsburgh,  Pa.,  December  29,  1913. 

"Mr.  Balph  A.  Beaton,  711  Prtetorian  Build- 
ing, Dallas,  Texas:  At  close  of  business  Satur- 
day for  year  shows  Texas,  Oklahoma  million  two 
hundred  twenty-three  thousand  life,  three  hun- 
dred fifty-six  thousand  accident  and  four  hundred 
seven  dollars  health  insurance  paid  for.  Count- 
ing on  yon  sure  for  at  least  two  hundred  seven- 
ty-seycn  thousand  more  life  insurance  paid  for. 
Wire  us  as  soon  as  you  receive  this  whether  or 
not  we  are  going  to  get  it.  This  allotment  made 
in  order  to  be  sure  that  sufficient  business  is 
paid  to  put  second  automobile  in  contest  and  to 
break  all  records  of  company.  Will  keep  you 
advised  by  wire  bow  much  we  need  to  pass  three 
and  half  million  mark  for  month. 

"[Signed]  H.  G.  Scott" 

The  appellee  further  testified: 

"Reducing  $1,223,000  life,  which  goes  by  the 
thousands  under  the  contract  straight,  and 
$356,000  accident,  running  5  into  it,  and  $407 
health,  counted  every  $25  as  $1,000,  counting 
that  $16,000,  adding  that,  the  aggregate  amounts 
would  give  us  $1,310,200.  That  was  on  the 
27th  day  of  December.  We  pushed  for  busi- 
ness the  last  few  days.  Of  course,  we  got  in 
.above  those  figures ;  I  cannot  recall  just  exact- 
ly, but  approximately  $200,000.  I  would  say 
not  less  than  $200,000  more  after  that.  In  the 
last  two  or  three  days  after  this,  and  up  to 
December  31st,  we  added  something  like  $200,- 
000  to  it  as  I  remember.  It  was  $100,000  on 
the  last  day.  The  books  here  in  the  office  will 
show  that ;   it  was  easy  $200,000  more." 

The  appellee,  on  November  1,  1918,  wrote 
a  letter  to  the  agents.  This  letter  was  intro- 
duced In  evidence  by  the  appellant  and  con- 
tained the  ftollowtng  statement  as  to  the 
volnme  of  business  procured  by  appellee  np 
to  its  date: 

"We  have  closed  October,  completinfr  our 
first  ten  months  of  the  year,  with  $1,504,950 
written  life  and  $523,280  written  accident  and 
hpslth,  of  which  we  have  paid  for  $091,326 
life   and  $.306,200  accident  and  health." 

It  further  appears  from  the  testimony  of 
the  appellee  that  he  requested  throush  cor- 
respondence that  appellant  furnish  him  a 
statement  showing  the  business  he  had  writ- 


ten for  It,  and  what  he  was  entitled  to,  and 
that  such  request  was  refused.  Appellee,  also 
testified  that  he  tendered  his  resignation  to 
appellant  January  8,  1914,  to  take  effect  30 
days  afterwards,  and  that  at  that  time  Mr. 
Allmond  was  superintendent  of  agencies  and 
In  the  Dallas  office;  that  during  the  month 
of  January,  1914,  he  requested  of  Mr.  All- 
mond a  number  of  times  permission  to  look 
over  the  books  of  the  company  to  see  bow 
his  account  stood,  and  was  denied  such  per- 
mission. There  is  also  testimony  to  the  ef- 
fect that  the  appellant  charged  to  its  several 
agents  who  wrote  the  business,  and  who 
were  working  under  the  appellee,  the  pre- 
miums to  which  the  appellant  was  entitled 
on  such  business.  This  is,  in  substance,  the 
testimony  of  appellant's  supervisor,  Harris, 
who  succeeded  the  appellee,  and  is  not  con- 
tradicted. Among  other  things,  Mr.  Harris 
said: 

"All  this  business  shown  on  these  statements 
is  1913  business  as  shown  by  the  books,  written 
in  1913,  and  paid  for  or  charged,  either  paid 
for  within  60  days  extra  allowed  for  settle- 
ments, or  charged.  •  •  •  The  books  show 
that  the  net  amount  of  the  premiums  due  the 
company  on  these  policies  in  this  list  of  busi- 
ness charged  was  charged  to  the  agent  within 
60  days  foUowing  December  31,  1913." 

Appellee  testified: 

"My  contention  has  been  all  the  time,  as  my 
correspondence  will  show,  that  I  was  entitled 
to  ray  cash  prizes  for  the  business  procured  ac- 
cording to  the  company's  acceptance  of  the 
business,  for  the  reason  that  I  had  no  interest 
whatever  in  the  agents.  I  believe  my  conten- 
tion is  right" 

The  testimony  bearing  upon  the  question 
under  consideration  is  entirely  too  lengthy  to 
be  stated  or  copied  In  full  In  this  opinion. 
That  portion  of  it  reproduced  here  is  suffi- 
cient, we  think,  to  Justify  the  submission  of 
the  issue  objected  to  by  appellant,  and  sup- 
ports the  finding  of  the  jury  upon  It  This 
Is  very  clearly  true  when  the  testimony  Is 
considered  in  Its  entirety.  If  It  be  true,  as 
appellant  argues,  that  the  evidence  falls  to 
show  what  pay  appellant  received  upon  busi- 
ness procured  within  60  days  after  the  ex- 
piration of  the  year  1913,  there  was  evidence 
from  which  the  Jury  might  reasonably  con- 
clude that  the  business  procured  under  the 
terms  of  the  contract,  and  for  which  appel- 
lant received  pay  during  the  year  1913,  ex- 
ceeded $1,250,000,  and  the  language  "or  with- 
in 60  days  thereafter,"  Included  in  special 
Issue  No.  1,  and  the  absence  of  testimony 
showing  what  pay  appellant  received  within 
60  days  after  the  expiration  of  the  year 
1913,  or  that  It  received  any  during  that  time, 
furnishes  no  good  reason  for  a  reversal. 

[3]  At  the  request  of  appellant  the  court 
submitted  the  following  questions  to  the 
Jury: 

"First.  What  was  the  amount  of  paid  busi- 
ness procured  by  the  Texas-Oklahoma  Depart- 
ment of  the  Reliance  Life  Insurance  Company    ^.^^ 
and  issued  by  it  during  the  year  1913?  f 

"Second.  Wliat   wns  the  amount  of  business     '  3 
charged,  but  not  paid  for  in  cash,  procured  by 
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the  Texas-Oklahoma  Department  of  the  Reli- 
ance Life  Insurance  Company  and  issued  by  it 
during  the  year  19lS?" 

To  which  questions  the  Jury  made  the  fol- 
lowing answer: 

"Special  Issnes,  requested  by  the  defendant, 
we  cannot  answer." 

In  Its  second  assignment  of  error  appellant 
asserts  that  the  only  Issues  raised  by  the 
testimony  were  submitted  to  the  Jury  In  these 
questions,  and  advances  two  propositions 
under  the  assignment,  namely:  (1)  That  it 
is  error  to  render  Judgment  upon  a  verdict 
not  answering  material  Interrogatories;  (2) 
that  a  special  verdict,  the  various  findings  ot 
which  are  Inconsistent  with  and  In  conflict 
with  each  other,  is  Insufficient  to  support  a 
J'udgment  What  we  have  said  practically 
disposes  of  this  assignment  against  appellant. 
Under  our  construction  of  the  contract  sued 
on,  both  of  these  questions  called  for  findings 
of  fact  not  material  to  the  controversy.  The 
volume  of  business  procured  by  appellant's 
Texas-Oklahoma  Department,  together  with 
appellee's  ijersonal  business  during  the  year 
1913,  was  the  controlling  issue  in  the  case, 
and  what  the  amount  was  of  either  "paid 
business"  or  "business  charged,  but  not  paid 
for  in  cash,"  or  the  volume  of  business  which 
had  been  issued  during  the  year,  was  Imma- 
terial as  affecting  the  amount  appellee  was 
entitled  to  recover.  A  finding  of  the  facts 
involved  in  tbe  questions  not  being  essential 
to  the  rendition  of  a  proper  Judgment,  the 
fact  that  the  Jury  was  unable  to  answer  them 
furnishes  no  Just  ground  of  complaint,  or 
cause  for  reversing  the  Judgment  that  was 
rendered.  This  being  true,  the  answers  of 
the  Jury  to  questldn  No.  1  submitted  by  the 
court,  and  to  the  two  questions  submitted  at 
the  request  of  appellant,  involve  no  such 
conflict  as  forbade  the  court  to  render  the 
Judgment  authorized  by  the  answer  of  the 
Jury  to  the  first  Issue  submitted  to  them. 

[4]  The  third  assignment  of  error  com- 
plains of  the  trial  court's  action  In  overrul- 
ing appellant's  motion  for  a  new  trial.  The 
contention  here  is  in  substance  that  appel- 
lant should  have  been  granted  a  new  trial  be- 
cause the  court  erred  in  refusing  to  permit  the 
defendant  to  withdraw  its  announcement  of 
ready  and  postpone  the  case  to  such  time 
later  in  the  term  as  would  enable  it  to  as- 
certain from  its  books  in  the  Dallas  office 
the  exact  amount  of  business  procured  by  the 
Texas-Oklahoma  Department,  together  with 
the  plaintiff's  personal  business,  during  the 
year  ending  December  31,  1913,  and  settled 
for  within  60  days.  The  record  discloses 
that  the  postponement  was  sought  to  enable 
the  appellant's  witnesses  Harris  and  O'Mara 
to  further  investigate  the  appellant's  books 
and  to  furnish  testimony  which  tbey  claimed 
they  were  then  unable  to  give.  Prior  to 
this  request  the  appellant  had  made  a  similar 
request  for  a  postponement  and  bad  stated 
to  the  court  the  time  desired.  That  request 
was   granted,   and   the   trial  postponed   for 


2  days.  At  tbe  expiration  of  the  2  days  tbe 
court  called  upon  tbe  appellant  for  an  an- 
nouncement as  to  whether  it  was  ready  to 
proceed  with  the  trial.  Tbe  appellant  then 
stated  that  it  was  not  ready,  and  requested  a 
further  postponement,  for  tbe  reason  that, 
alttaoogh  the  said  witness  O'Mara,  who  was 
tbe  cashier  of  tbe  said  defendant  company  at 
tbe  brancb  office  at  DaUas,  and  also  Mr.  G.  H. 
Harris,  supervisor  at  said  office,  both  work- 
ing together  continuously  since  the  court  had 
taken  its  recess,  bad  been  unable  and  bad 
found  It  Impossible  to  complete  their  ex- 
amination of  tbe  books  and  records  of  tbe 
Dallas  office,  so  as  to  enable  them  to  testify 
as  to  what  portion  of  the  business  procured 
by  the  Texas-Oklahoma  Department  and 
by  Beaton's  personal  business-  during  tbe 
year  1913  had  been  paid  for  in  casb  dnrbig 
said  year  and  within  60  days  following  De- 
cember 3l8t  of  said  year  1913;  that  said 
work  will  probably  take  several  weeks — this 
statement  being  testified  to  by  the  said  H.  C. 
Harris  under  oath  upon  the  stand  in  answer 
to  questions  put  to  bim  by  tbe  court  and  also 
by  counsel.  This  motion  for  further  post- 
ponement of  the  trial  was  overruled  and  the 
parties  required  to  proceed  with  tbe  trial. 
Tbe  trial  Judge  in  explanation  and  qualiti- 
cation  of  tbe  bill  of  exception  reserved  by 
the  appellant  to  his  action  in  refusing  to 
further  postpone  the  trial,  among  other 
things,  says: 

"The  court  overruled  the  application  for  con- 
tinuance purely  on  the  ground  that  no  diUgence 
of  any  character  had  been  used  to  get  the  data 
that  counsel  claimed  he  wanted.  Months  hav- 
ing elapsed  in  which  the  data,  if  needed,  could 
have  been  gotten,  the  court  was  of  the  opinion 
that  he  would  not  be  justiSed,  under  the  law 
and  tbe  facts  in  this  case,  with  all  the  facts 
before  the  parties  at  interest  for  months  prior 
thereto,  in  granting  this  continuance.  No  ei- 
planation  was  ever  made  of  the  telegram  that 
was  sent  from  the  manager  of  the  home  office, 
and  the  court  was  of  the  opinion  that  none 
could  ever  be  made  from  a  snowing  from  tlie 
books  here.  With  tlwse  facts  and  circumstanc- 
es before  the  court,  the  court  overruled  the  ap- 
plication for  a  continuance,  and  with  this  ex- 
planation approved  this  bilL" 

The  granting  of  appellant's  request  for  a 
further  postponement  of  the  trial  rested  very 
largely  in  the  discretion  of  the  court,  and  wt 
would  not  be  warranted  In  saying,  either  that 
tbe  court  abused  its  discretion  in  that  matter, 
or  that  upon  the  showing  made  a  new  trial 
should  have  been  granted.  It  does  not  ap- 
pear that  tbe  court  acted  arbitrarily  in  ei- 
ther matter,  or  that  tbe  verdict  should  have 
been  set  aside  on  tbe  ground  that  appellant 
will  suffer  a  palpable  wrong  as  a  result  there- 
of without  fault  on  his  part  If  it  be  conced- 
ed that  tbe  affidavit  of  the  witness  O'Mara. 
attached  to  appellant's  motion  for  a  new 
trial,  disclosed  material  testimony  which  he 
claimed  to  have  discovered  from  an  Investi- 
gation of  appellant's  books,  still  these  bookt 
bad  been  in  tbe  possession  of  appellant  all 
the  while,  and  It  had  been  given  notice  to, 
produce  them  on  tbe  trlaL    It  d«es  not  a] 
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pear  tliat  the  defendant  was  In  any  manner 
prevented  from  having  the  books  before  the 
court  and  availing  Itself  of  such  evidence  aa 
they  might  have  been  able  to  furnish,  and  no 
excuse,  so  far  as  we  have  been  able  to  dis- 
cover, was  given  for  it  not  having  done  so. 
Fnrtbermore,  the  witness  Harris,  offered  by 
appellant,  testified  upon  the  trial  of  the  case: 

"I  am  at  this  time  superviaor  for  the  Reli- 
ance Life  Tnaurauce  Company,  Pittsburgh.  I 
succeeded  Mr.  Beaton.  I  have  been  connected 
with  the  company  in  that  cajiacity  a  little  over 
one  year.  I  went  in  April  15,  1914.  The 
books  showing  the  business  written  and  paid 
for,  for  the  year  1013,  January  1st  to  December 
31st,  have  been  in  charge  of  the  office ;  the  en- 
tire records  since  the  beginning  of  the  com- 
pany in  Texas.  Those  books  and  records  are 
duplicates  of  the  ones  kept  in  the  home  office 
at  Pittsburgh.  I  have  made  a  statement  from 
the  books  that  will  give  the  figures  that  the 
books  would  show  if  they  were  brought  here 
and  gone  through.  I  endeavored  to  give  the  en- 
tire written  business  showing  paid  for  in  cash 
and  charged.  (Witness  was  handed  paper.) 
This  is  the  statement  paid  for  in  cash  and  also 
charged  business.  This  was  taken  from  our 
I>ooks  in  the  Dallas  office,  and  is  a  correct  state- 
ment to  my  knowledge.  This  is  a  statement 
showing  the  business  paid  for  in  cash  and  alao 
the  charged  bUBinp«s  secured  by  Mr.  Beaton 
during  the  year  1913.  This  record  was  furnish- 
ed us  from  the  home  office  record,  and  checked 
by  our  record,  as  they  are  duplicates." 

If  this  testimony  should  be  regarded  un- 
important in  passing  upon  appellant's  motion 
for  a  new  trial,  in  view  of  the  affidavit  of 
O'Mara,  offered  In  support  of  said  motion, 
then  It  may  be  said  that  the  witnesses  Harris 
and  O'Mara  each  testified  in  substance  that 
be  did  not  keep  the  books  in  the  Dallas  of- 
fice during  the  year  1913,  and  had  no  knowl- 
edge of  those  books,  except  from  what  he 
found  In  the  books,  and  the  trial  court  may 
have  properly  concluded  that  the  statements 
of  O'Mara,  made  in  his  affidavit  attached 
to  appellant's  motion  for  a  new  trial.  With 
regard  to  what  the  books  showed  as  the 
amount  of  business  procured  by  appellee, 
was  of  little  value. 

It  Is  clear,  we  think,  that  we  would  sot 
be  justified  In  reversing  the  Judgment  of  the 
court  below,  and  It  Is  therefore  affirmed. 


TEXAS  SEED  &  rLORAL  CO.  v.  CHICAGO 
SET  &  SEED  CO.    (No.  984.)  • 

(Court  of  Civil  Appeals  of  Texas.    AmariUo. 

May  10,  191S.     Rehearing  Denied 

June  14,  1916.) 

1.    CONTKACTS    €=»10(4)— CoNBTBUCnON— CON- 

DrrioNS— Eftect. 
A  contract  for  the  sale  of  onions  to  be 
grown  "subject  to  crops"  is  not  unilateral  and 
will  not  excuse  reasonable  efforts  on  the  part 
of  the  seHer,  since  contracts  should  provide 
against  hardships  and  performance  will  not  be 
excused  if  the  hardship  is  not  anticipated,  and 
the  contract  is  not  nonenforceable  when  the 
contingency  provided  against  does  not  happen. 

lEd.   Note.— For  other   cases,   see   Contracts, 
Cent  Dig.  i  37 ;    Dec.  Dig.  ®=>10(4).] 


2.  COKTfcAOTS    *=»10(4)— CONSTEUOTION— CON- 

DinoNa— Effect. 
A  contract  for  the  sale  of  onions  to  be 
grown,  providing  that  the  seller  should  not  be 
held  to  delivery  if  the  onion  sets  grown  to 
fill  the  order  were  damaged  or  destroyed  from 
any  cause  not  resulting  from  its  negligence,  was 
not  a  unilateral  contract,  but  a  promise  for  a 
promise,  and  requires  no  more  than  the  law 
employs,  since  where  a  contract  depends  upon 
tbe  continuance  of  a  thin^,  a  condition  is  im- 
plied that  its  destruction  without  negligence  will 
ezcnse  performance. 

[Ed.   Note.— For   other  cases,   see   Contracts, 
Cenfc  Dig.  {  37;    Dec.  Dig.  <g=10(4).] 

3.  CONTBACTS       *=»134— CONBTBUCTION— UNI- 
UlTEBAI.  CONTBACTS. 

If  a  contract  for  the  sale  of  onions  to  be 
grown  could  be  defeated  by  failure  of  crops  or 
destruction  while  being  held  was  unilateral,  part 
performance  by  the  buyer  in  growing  a  crop 
and  holding  it  for  shipment,  being  that  upon 
which  mutuality  depends,  relates  back  and 
makes  the  contract  good  from  the  beginning, 
since  a  contract  does  not  lack  mutuality  be- 
cause every  obligation  is  not  met  by  an  equiva- 
lent counter  obbgation,  because  where  the  act 
of  one  depends  upon  the  act  of  the  other,  an 
obligation  to  allow  the  thing  necessary  for  the 
completion  of  the  contract  is  necessarily  im- 
plied. 

[Ed.   Note. — For  other   cases,   see   Contracts, 
Cent.  Dig.  i  722;   Dec.  Dig.  «=9l34.] 

4.  CoBPOKATioNs   «=>891  —  Consolidation — 

EVIDBNCE— SOFFICntNOT. 

In  an  action  on  a  contract  for  onions  to  be 
grown,  brought  against  a  corporation  foi-med  up- 
on the  consolidation  of  the  corporation  with 
which  the  contract  was  made  with  another,  evi- 
dence held  sufficient  to  justify  a  finding  that 
the  new  corporation  agreed  to  assume  the  in- 
debtedness of  its  constJtuent  companies. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  2064,  2308-2372;    Dec.  IMg.  «=» 

5.  cobpobationb  *=>59(k1)  —  consoudatxon 
—Assumption  of  Debts— Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1137,  authorizing  the  consolidation  of  two 
or  more  corporations  under  a  new  corporate 
name,  or  the  name  of  either,  with  the  privi- 
leges, immunities,  and  rights  of  property  of 
each,  _  although  the  mere  purchase  by  a  cor- 
poration of  the  franchise  of  another  does  not 
constitute  a  consolidation,  where  two  corpo- 
rations consolidated  and  formed  a  new  corpo- 
ration, which  took  the  name  of  one  and  assets  of 
both,  they  did  not  defeat  the  obligations  of  the 
old  companies,  but  both  rights  and  liabilities 
are  common ;  and,  where  the  new  corporation, 
although  nothing  was  said  at  the  time  of  con- 
solidation, paid  all  but  the  contested  debts  of 
the  old  corporations,  there  was  an  implied  prom- 
ise to  pay  its  obligationB. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §{  2354,  2361;   Dec.  Dig.  <S=»5U0(1).] 

6.  Saues  ®=a339,  369- Actions  fob  Bbeach 

Of  CONTBACT— DaKAOEB. 

Where  a  contract  for  the  sale  of  onions  to 
be  grown  before  time  for  performance  was  re- 
pudiated by  the,  buyer,  since  one  party  cannot 
himself,  by  renunciation,  rescind  a  contract, 
the  seller  could  accept  tne  repudiation  at  the 
time  and  sue  for  damages,  or  elect  to  consider 
the  contract  as  still  in  force,  treat  the  onions 
as  the  proi)erty  of  the  buyer,  and  sell  them  at  the 
time  set  for  performance,  damages  being  the 
difference  between  the  price  brought  and  the 
contract  price. 

[E^d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §8  924,  026,  1083,  1084;    Dec.  Dig.  «S=»  ^^ 
339, 369.]  ' 


^SsFOr  othnr  cKsei  see  same  toplb  and  KKt-NUMBER  In  Ul  Key-Numbered  Digests  and  Iftdexte  ' 
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EiTOt  from  District  Ck>tirt,  Dallas  Goonty  i 
J.  0.  Roberts,  Judge. 

Action  by  the  Chicago  Set  &  Seed  Com- 
pany against  the  Texas  Seed  &  Floral  Com- 
pany and  others.  From  a  judgment  for 
plaintiff  and  other  defendants,  the  named  de- 
fendant brings  error.    Aftrmed. 

John  C.  Robertson  and  Jas.  P.  Haven, 
both  of  Dallas,  for  plaintiff  In  error.  Thomp- 
son, Knight,  Baker  &  Harris,  Short  &  Feild, 
Geo.  S.  Wright,  and  Alex  S.  Weisberg,  aU 
of  Dallas,  for  defendant  in  error. 

HUFF,  C.  J.  The  defendant  in  error,  Chi- 
cago Set  &  Seed  Company,  brought  this  ac- 
tion against  plaintiff  in  error,  the  Texas 
Seed  &  Floral  Company,  Robinson  Seed  &i 
PUint  Company,  0.  W.  Robinson,  W.  M.  Rob- 
inson, EJ.  P.  Brown,  and  A.  J.  Mayes,  for 
damages  upon  the  alleged  breach  of  contract 
The  several  parties  answered,  and  the  case 
was  tried  before  the  court  without  a  Jury, 
who  rendered  Judgment  in  favor  of  the  Chi- 
cago Set  &  Seed  Company,  against  the  de- 
fendant Texas  Seed  &  Floral  Company,  for 
the  sum  of  $2,025,  and  judgment  in  favor  of 
the  defendants  Robinson  Seed  &  Plant  Com- 
pany, C.  W.  Robinson,  W.  M.  Robinson,  B. 
P.  Brown,  and  A.  J.  Mayes. 

It  will  not  be  necessary  to  set  out  the 
pleadings  and  facts  further  than  is  stated 
by  the  trial  court  in  the  following  findings 
of  fact  and  couclusions  of  law: 

First.  On  January  13,  1910,  the  defendant 
Robinson  Seed  &  I'lant  Company  made  and  ex- 
ecuted at  Dallas,  Tex.,  a  certain  written  con- 
tract and  order  for  the  purchase  of  2,000  bushels 
of  onion  sets  from  the  plaintiff,  Chicago  Set  & 
Seed  Company,  which  order  and  contract  was 
as  follows: 

"A.  L.  Jones,  Pres.  &  Treas.  L.  B.  Jones, 
V.  P.  G.  A.  Bradt,  Sec.  Office  of  Chicago  Set 
&  Seed  Company,  Chicago,  IlL  Contract  for 
onion  sets,  between  Chicago  Set  &  Seed  Com- 
pany, of  the  city  of  Chicago,  state  of  Illinois, 
party  of  the  first  part  and  Robinson  Seed  & 
Pliint  Co.,  city  of  Dallas,  state  of  Texas,  party 
of  the  second  part:  Said  party  of  the  first  part 
agrees  to  grow  and  to  hold  for  shipment  to  party 
of  the  second  part  the  following  amount  of  onion 
sets  for  delivery  January,  1911,  2,000  bushels. 

bu.  dark  red  sets  at  $1.30  per  32  lb.  bu. 

bu.  at  $ bu.  bu.  yellow  sets 

32  lb.  " 


at  $1.20  per  32  lb.  bu. 


bu.  at 


bu. 


bu.  white  sets  at  $1.60  per  32  lb.  bu. 

at  $ bu.    Party  of  the  second  part, 

as  buyer  agrees  to  take  the  sets  ordered  here- 
on at  times  specified,  and  to  pay  for  them  at 
the  net  cash  prices  annexed  thereto,  upon  pres- 
entation of  sight  draft  with  railroad  company's 
bill  of  lading  showing  the  sets  have  been  deliver- 
ed for  said  Duyer  on  board  cars  at  Chicago,  in 
good  condition  by  said  sellers.  All  orders  are 
taken  subject  to  approval  of  "Chicago  Set  & 
Seed  Co.,  at  their  home  office  in  Chicago,  and 
providing  stock  is  unsold  upon  receipt  of  order. 
All  orders  taken  previous  to  receipt  of  new  crop 
are  subject  Co  crop.  It  is  also  understood  that 
in  case  of  damage  or  destruction  of  the  onion 
sets  held  to  fill  this  order,  from  any  cause  not 
resulting  from  the  negligence  of  Chicago  Set  & 
Seed  Company,  that  Chicago  Set  &  Seed  Com- 
pany will  not  be  held  to  dwver  same,  and  shall 
not  be  held  liable  for  the  nondetivery  of  goods 
while  they  have  any  overdue  account  against  the 
within  party.     Packages  charged  extra.     Sec- 


ondhand barrels,  20^  each;  one  biishd  crates, 
11^  each;  two  bushel  sacks,  54  each.  Sets 
to  be  screened  through  1%-inch  mosh  sieve. 
Robinson  Seed  &  Plant  Co.,  per  C.  W.  Robin- 
son. Chicago  Set  &  Seed  Co.,  G.  A.  Bradt, 
Sec'y.    January  13,  1910." 

Second.  On  the  7th  day  of  April,  1910,  defend- 
ant Robinson  Seed  &  Plant  Company,  by  writ- 
ten communication  to  the  plaintiff,  specified  the 
quantities  of  the  different  kinds  of  onion  sets 
desired  by  defendant,  stipulating  850  bushels 
yellow  sets,  850  bushels  red  sets,  and  300  bosh- 
ds  white  8ets 

Third.  That  on  January  13,  1910,'  said  order 
and  contract  was  forwarded  through  the  ITnit- 
ed  States  mail  to  the  plaintiff,  Chicago,  Set  & 
Seed  Company,  and  in  due  course  of  mail  same 
was  received  by  plaintiff,  Chicago  Set  &  Seed 
Company,  at  its  home  office  in  Chicago,  111.,  at 
a  time  when  stock  was  unsold,  and  said  order 
and  contract  was  duly  approved  by  plaintiff  at 

.its  home  office  on  or  about  the  day  of 

January,  1910. 

Fourth.  That  shortly  after  the  approval  of  the 
said  order  and  contract  for  the  purchase  of  the 
onion  sets  above  described,  the  plaintiff,  pur- 
suant to  its  duty,  began  growing  nnd  preparing 
the  onion  sets  described  in  said  order  and  con- 
tract, and  thereafter,  all  said  onion  sets  were 
grown,  and  practically  all  the  same  had  been 
harvested  on  or  before  August  6,  1910. 

Fifth.  That  on  August  6,  1910,  defendant 
Robinson  Seed  &  Plant  Company  wrote  a  letter 
to  tlie  plaintiff.  Chicago  Set  &  Seed  Company, 
as  follows:  ''We  are  inclosing  herewith  our 
contract  for  onion  sets,  and  I>eg  to  advise  that 
our  firm  has  gone  out  of  business,  and  will  kind- 
ly ask  you  to  cancel  your  order."  And  in  due 
course  of  mail,  on  August  10,  1910,  said  letter 
was  received  by  plaintiff  at  Cliicago,  111. 

Sixth.  That  at  the  time  of  the  receipt  of  said 
letter  by  the  plaintiff,  the  onion  sets  described 
in  the  order  or  contract  had  been  sown,  grown, 
and  practically  harvested,  there  being  only  a 
small  portion  of  same  unharvested,  and  it  wag 
necessary  for  the  onion  sets  that  had  not  been 
harvested  to  be  harvested  in  order  to  prevent 
their  being  totally  lost  and  in  order  that  they 
might  be  properly  preserved. 

Seventh.  That  the  plaintiff  refused  to  accept 
a  cancellation  of  the  said  contract  by  defendant 
Robinson  Seed  &  Plant  Company,  and  so  ad- 
vised said  defendant,  and  after  the  receipt  of  the 
letter  of  date  August  6,  1910,  plaintiff  completed 
the  harvesting  of  the  onion  sets  that  had  not 
been  harvested  at  the  time  of  the  receipt  of  said 
letter,  stored  all  the  onion  sets  for  the  account 
of  defendant  Robinson  Seed  &  Plant  Company, 
and  notified  said  defendant  that  it  would  hold 
defendant  liable  on  its  contract. 

Eighth.  That  on  October  10,  1910,  defendant 
Robinson  Seed  &  Plant  Company  again  refused 
to  perform  its  contract  with  plaintiff,  and  on 
January  24,  1011,  the  plaintiff  wrote  the  de- 
fendant Texas  Seed  &  Floral  Company,  advising 
that  plaintiff  would  attempt  to  hold  the  Texas  , 
Seed  &  Floral  Company  upon  the  contract  of 
purchase  of  onion  sets  made  by  the  Robinson 
Seed  &  Plant  Company,  and  also  advising  that 
the  onion  sets  were  at  the  time  held  for  the  ac- 
count of  the  Texas  Seed  &  Floral  Company, 
and  any  expense  incurred  in  reference  to  the 
onion  sets  after  January,  1911,  would  be  charg- 
ed to  the  defendant  Texas  Seed  &  Floral  Com- 
pany. This  letter  was  received  by  the  Teias 
Seed  &  Floral  Company,  and  on  January  27, 
1911,  C.  W.  Robinson,  who  was  at  that  time 
one  of  the  officers  of  the  Texas  Seed  &  Floral 
Company,  on  behalf  of  the  Robinson  Seed  & 
Plant  Company,  answered  this  letter,  and  in- 
structed the  plaintiff  to  dispose  of  the  ODion  sets, 
and  advising  that  if  they  were  shipped  it  would 
be  at  the  risk  of  the  plaintiff. 

Ninth.  Meanwhile,  continuously  from  and  aft-  t 

er  the  repudiation  of  said  contract  by  the  Robin-  (^(T I  (> 
son  £eed  &  Plant  Company,  plaintiff  diligeat-  ^^^^  *^^ 
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ly  tried  to  dispoae  of  said  onion  sets,  but  was 
unable  to  sell  the  red  sets.    Finally,  upon  about 

it  succeeded   in   selling  the  yellow  and 

white  sets  for  $665,  which  was  the  best  price  ob- 
tainable therefor,  and  which  was  the  actual 
cash  value  of  said  onion  sets  at  the  -tijue  and 
plnoe  of  said  sale. 

Tenth.  That  a  reasonable  charge  for  the  stor- 
age of  onion  sets  during  the  time  they  were 
held  by  the  plaintiff  subject  to  the  order  and 
for  the  account  of  the  Robinson  Seed  &  Plant 
Company,  to  wit,  5  cents  per  bushel  per  month, 
making  a  total  of  $85. 

EleTenth.  That  plaintiff  in  all'  things  com- 
plied with  the  terms  and  conditions  of  the  con- 
tract aforesaid. 

Twelfth.  That  the  Robinson  Seed  &  Plant 
Company  was  a  corporation,  organized  under 
the  laws  of  Texas,  and  doing  business  at  Dallas, 
and  its  officers,  directors,  and  stockholders  were 
C.  W.  Robinson,  W.  M.  Robinson.  E.  P.  Brown, 
and  A.  J.  Mayes. 

Thirteenth.  That  the  Texas  Seed  &  Floral 
Company  was  a  corporation  organized  under 
the  uiwg  of  Texas,  and  doing  business  at  Dal- 
las, and  at  the  time  of  the  execution  of  the 
contract  aforesaid  all  its  capital  stock  was 
owned  by  K.  Nicholson. 

Fonrteentb.  That  it  was  agreed  between  the 
stockholders,  ofBcers.  and  directors  of  the  said 
two  corporations,  about  June,  1910,  that  said 
two  corporations  should  <be  consolidated,  and 
the  same  was  done  in  the  following  manner: 
A  charter  was  obtained  from  the  state  of  Tex- 
as, for  a  new  corporation  to  be  known  as  the 
Texas  Seed  ft  Floral  Company,  said  new  cor- 
poration being  one  of  the  defendants  herein. 
'All  of  the  assets  of  each  of  said  two  constituent 
companies  were  by  said  companies  transferred 
to  tie  new  corporation,  with  the  purpose  and 
intent  of  said  constituent  companies  then  and 
there  ceasing  to  do  business,  and  they  did  then 
and  there  -cease  to  do  business.  It  was  agreed 
and  understood  that  the  stockholders  in  the 
constituent  companies  should  receive  for  their 
respective  interests  in  said  companies  stock  in 
the  new  corporation,  the  amount  of  said  new 
stock  to  be  determined  as  soon  as  the  net  equity 
of  the  stockhcklders  of  the  said  two  constituent 
companies  could  he  ascertained  definitely,  by 
said  net  equity  being  meant  the  value  of  the 
assets  liabilities  of  said  respective  constituent 
companies,  and  the  amount  of  said  net  equities 
being  unknown  and  unascertained  at  the  time 
of  said  consolidation.  That  the  open  accounts 
belonging  to  each  of  said  constituent  companies 
were  kept  separate  by  the  new  corporation,  and 
collections  made  upon  same  by  the  latter,  and 
the  proceeds  of  said  collections  applied  from 
time  to  time  to  wipe  out  petty  liabilities  of 
said  constituent  companies,  as  far  as  the  said 
proceeds  would  go.  That  all  the  other  assets 
of  tbe  said  two  constituent  companies,  consist- 
ing principally  of  goods,  wares,  and  merchan- 
dise, were  transferred  to  the  new  corporation 
and  cominingled  together,  and  were  commingled 
with  other  goods,  wares,  and  merchandise  be- 
longing to  the  new  corporation,  and  the  whole 
sold  from  time  to  time,  and  the  proceeds  used 
in  the  regular  course  of  business  of  the  new 
corporation. 

Fifteenth.  T%at  the  new  corporation  did  not, 
at  the  time  of  the  making  of  said  agreement, 
assume  in  express  words  the  payment  of  the 
debts  of  the  constitnent  companie8^  but  later 
the  new  corporation  in  fact  paid  said  debts  in 
the  manner  aforesaid,  an^  <^U  the  debts  of  the 
constituent  companies  were  in  fact  paid  off  by 
tbe  new  corporation,  except  one  or  two  dis- 
puted debts  and  obligations,  among  which  dis- 
pnted  debts  and  obligations  is  the  one  involved 
herein,  and  tbe  new  corporation  finally  assumed 
the  d<n>ts  of  the  said  constituent  companies. 

Sixteenth.  That  the  active  officers  and  direc- 
tota  of  the  'new  corpetation  were  0.  W.  Bobin- 
•on,  W.  }i,  Boibiiiaon,  B.  P.  Brown,  and  B. 


Nicholson,  and  all  the  matters  and  things 
aforesaid  were  done  by  the  said  persons. 

Seventeenth.  That  the  capital  stock  of  tbe 
new  corporation  was  $125,000,  and  all  of  the 
same  was  owned  by  the  old  stockholders  of  the 
said  two  constituent  companies,  except  $5,000 
thereof,  subscribed  by  'WiUiam  iJoran. 

Eighteenth.  That  said  stock  remained  unis- 
sued until  long  after  the  matters  and  things 
involved  herein,  because  there  was  no  agree- 
ment as  to  or  ascertainment  of  the  value  of 
the  net  equities  aforesaid. 

Nineteenth.  That  the  new  corporation,  the 
defendant  Texas  Seed  &  Floral  Company,  paid 
nothing  to  the  Robinson  Seed  &  Plant  Com- 
pany, or  the  old  Texas  Seed  &  Floral  Com- 
pany, for  the  assets  of  the  said  constituent 
companies,  which  were  transferred  to  the  new 
corporation,  as  aforesaid,  and  said  assets  were 
taken  over  bj;  the  new  corporation,  and  ap- 
propriated to  its  own  use  and  benefit.  And  in 
the  process  of  consolidation  the  stockholders 
in  the  constituent  companies  were  to  be  al- 
lotted stock  in  the  new  corporation,  as  above 
stated,  in  lieu  and  stead  of  their  stockholdings 
in  the  constituent  companies,  and  the  business 
of  each  of  the  said  constituent  companies  was, 
without  interruption,  merged  into  the  new  cor- 
poration, as  aforesaid;  and  tbe  managing  offi- 
cers and  directors  of  the  said  two  constitnent 
companies  became  the  managing  officers  and 
directors  of  the  new  corporation,  and  the^  nego- 
tiated and  carried  out  the  said  consolidation, 
and  did  collect,  sell,  commingle,  and  appropri- 
ate the  said  assets,  as  aforesaid.  That  the  as- 
sets commingled,  as  aforesaid,  were  so  com- 
mingled as  to  render  them  indistingi^sbable 
and  untraceable. 

Twentieth.  That  at  the  time  of  said  consol- 
idation,  the   assets   of  the   old  Texas    Seed   & 

Floral    Company    were    approximately    , 

and  the  liabilities  approximately   $ ,   and 

that  at  said  time  the  reasonable  value  of  the 
assets  of  the  old  Robinson  Seed  &  Plant  Com- 
pany were  $35,000,  and  its  liabilities  were  ap- 
proximately $45,000,  4>ut  all  parties  believed 
at  the  time  of  said  consolidation  that  the  as- 
sets of  the  old  Robinson  Seed  &  Plant  Com- 
pany would  substantially  exceed  its  liabilities. 

Conclusions  of  Law. 

(1)  I  conclude  that  there  was  a  valid. and 
binding  contract  of  purchase  for  said  onion 
sets,  and  that  the  same  was  breached  by  the 
Robinson  Seed  &  Plant  Company  without  just 
cause,  and  tbe  plaintiff  thereupon  became  and 
still  IS  entitled  to  the  contract  price  of  said 
onion  sets,  plus  $85  storage,  after  deducting 
from,  said  amount  the  sum  received  by  it  for 
the  resale  of  the  yellow  and  white  sets. 

(2)  I  further  conclude  that  said  obligation, 
amounting  to  $2,025.00,  with  interest  from  the 

day  of until  paid  was  a  valid  and 


binding  obligation  upon  the  Robinson  Seed  & 
Plant  Company,  and  that  by  reason  of  the 
facts  herein  snown  the  new  corporation,  the 
Texas  Seed  &  Floral  Company,  defendant  here- 
in, became  and  still  is  bound  to  pay  same  to 
tbe  plaintiff." 

The  contract  entered  Into  was  signed  by  the 
Robinson  Seed  &  Plant  Company,  as  will  be 
perceived,  and  where  we  refer  to  plaintiff  In 
error  as  having  made  the  contract,  it  la  in- 
tended to  include  the  contract  made  by  the 
Robinson  Company. 

[1-3]  The  first  and  second  assignments  of 
error  and  the  propositldns  thereunder  assert 
tbe  judgment  is  erroneous  for  the  reason  that 
the  contract  sued  on  Is  unilateral,  and  lacks 
mntnality,  and  therefore  unenforceable ;  that 
the  Chicago  Set  &  Seed  Company  was  not 
liable  under  the  terms  of  the  oontraet  for 
nondellTery.    Defendant  In  error  agreed  to 
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grow  and  hold  for  shipment  to  plaintiff  In 
error  the  amount  of  onions  specified  all  or- 
ders taken  previous  to  the  new  crop  "are  sub- 
ject to  crop."  This  order  was  taken  before 
the  new  crop.  ^  The  order  given  and  accepted 
subject  to  the  new  crop  did  not  relieve  de- 
fendant In  error  from  growing  and  holding 
for  shipment  the  amount  agreed  upon  and  at 
the  price  stipulated.  The  defendant  In  error 
could  not  arbitrarily  refusie  to  grow  and 
ship  the  onions,  but  the  agreement  Is  that  It 
would  undertake  to  grow  and  ship.  This 
would  not,  therefore,  relieve  It  from  Its  ob- 
ligation to  do  so.  If,  after  undertaking  and 
using  reasonable  effort  to  grow,  no  crop  was 
made,  under  the  agreement  perhaps  defend- 
ant In  error  would  be  relieved.  The  contract 
implies  that  defendant  in  error  will  under- 
take to  grow  and  use  reasonable  effort  to  do 
so.  It  is  bound,  on  its  part,  to  perform  tills 
part  of  the  agreement,  as  much  so  as  if  it 
had  been  written  Into  the  contract  In  terms. 
Jones  V.  Gammel,  100  Tex.  320,  99  S.  W.  701, 
704,  8  I/.  R.  A.  (N.  S.)  1197.  If  Its  efforts 
would  not  grow  a  crc^,  and  some  natural 
cause,  over  which  It  had  no  control,  prevented 
a  crop,  this  clause  might  relieve  it  The  oth- 
er portion  of  the  contract,  tliat  onion  sets 
held  to  fill  the  order,  If  damaged  or  destroy- 
ed from  any  cause  not  resulting  from  the 
negligence  of  defendant  in  error,  that  it 
should  not  be  held  to  deliver,  did  not  give  the 
defendant  in  error  an  arbitrary  right  to  re- 
fuse to  deliver  or  to  damage  or  destroy  the 
onions.  If  they  were  held  for  delivery,  de- 
fendant in  error,  under  the  contract,  was  re- 
quired to  use  reasonable  care  to  preserve 
them  from  damage  or  destruction,  and  If  it 
did  not,  it  was  not  excused  from  delivery. 
This  does  not  render  the  contract  unilateral. 
The  agreement  to  perform  on  the  part  of  de- 
fendant in  error  does  not  rest  upon  its  will, 
wish  or  wants,  but  is  a  promise  for  a  prom- 
ise. A  contract  whose  performance  depends 
upon  the  continuance  of  a  thing  implies  a 
condition  that  the  destruction  of  the  same 
without  negligence  shall  excuse  performance. 
The  Tornado,  108  U.  S.  342,  2  Sup.  CL  746, 
27  li.  Ed.  747;  Howeth  v.  Anderson,  25  Tex. 
573,  78  Am.  Dec.  538.  The  stipulation  in  the 
contract  if  damaged  or  destroyed  by  causes 
not  resulting  from  negligence  excuse  delivery 
perliaps  requite  no  more  than  the  law  im- 
plied. The  agreement  to  grow  and  deliver 
the  onion  sets  from  new  crop,  subject  to  crop, 
implies  If  there  is  no  crop  not  resulting  from 
fault  on  the  part  of  the  defendant  in  error, 
there  can  be  no  delivery.  It  is  a  well-recog- 
nized rule  that  contracts  should  provide 
against  dlfliculties  and  hardships,  and  the 
hardship  should  be  anticipated;  if  not, 
the  party  will  not  be  excused  from  perform- 
ance, but  held  to  bis  contract  Where  such 
contingencies  are  provided  against  in  the 
contract,  the  contract  by  the  provision  Is  not 
thereby  rendered  nonenforceable,  when  the 
contingency  did  not  happen.  North  Texas 
ConstmctloB  Company  v.  San  Jacinto  Oil  Co., 


95  S.  W.  706.  The  performance  In  part  relat- 
ed back  to  the  promise  and  made  a  binding 
contract.  The  plaintiff  in  error  agreed  to 
take  and  pay  for  the  onion  sets;  defendant 
in  error  agreed  to  grow,  hold,  and  deliver 
them  at  the  specified  time  and  price.  Even 
though  the  agreement  could  have  been  defeat- 
ed by  failure  of  crop  or  the  destruction  while 
being  held,  the  performance  <mi  the  part  of  de- 
fendant in  error,  in  growing  and  gathering 
being  tliat  upon  which  the  mutuality  depends 
relates  back  and  makes  the  contract  good 
from  the  beginning  tf  it  was  not  so  before. 
Taber  v.  Dallas  County,  101  Tex.  241,  106  8. 
W.  332,  on  page  336;  Page  v.  Payne,  41  Tex. 
143,  on  page  146;  Xtose  v.  Railway,  31  Tex.  49. 
This  case  Is  distinguishable  from  Ameri- 
can, etc.,  V.  Kennedy,  103  Va.  171,  48  S.  E. 
868,  cited  by  plaintiff  In  error.  If  the  onion 
sets  were  not  damaged  or  destroyed,  delivery 
under  the  contract  could  be  enforced  or  dam- 
ages recovered  for  failure  to  do  so.  The  de- 
fendant In  error  was  bound  to  use  reasonable 
care  not  to  damage  or  destroy.  Damage  or 
destruction  was  all  that  would  excuse  nonde- 
livery after  they  were  grown.  Delivery  did 
not  depend  upon  the  will  or  wish  of  the  de- 
fendant in  error,  but  it  was  bound  to  reason- 
able diligence  to  preserve,  and  keep  tbem 
for  tliat  purpose.  The  plaintiff  in  error  also' 
cites  Texas  Produce  Exchange  v.  Sorrell,  168 
S.  W.  74,  which  Interpreted  the  contract  then 
under  consideration: 

"That  there  is  not  a  word  in  the  contract 
which  binds  the  Produce  Company  to  handle  tlie 
onions,  but  only  limitation  upon  its  liability  in 
the  event  it  should  handle  them,  and  giving  it 
powers  and  privileges." 

We  do  not  interpret  the  contract  In  this 
case  as  not  binding  on  the  defendant  in  er- 
ror. On  the  contrary,  It  was  bound  to  grow, 
keep,  and  ship  onions  in  the  quantity  and  for 
the  price  designated.  This  liability  could 
only  be  excused  by  failure  of  crop  and  de- 
struction or  damage  not  caused  from  the  negli- 
gence of  the  defendant  in  error.  We  do  not 
Interpret  the  contract  in  question  as  unllate^ 
al,  but  one  upon  consideration  mutually  bind- 
ing. Generally,  there  is  mutuality  of  obli- 
gation where  both  parties  undertake  to  do 
something.  A  contract  does  not  lack  mutual- 
ity merely  because  every  obligation  of  the 
one  party  is  not  met  by  an  equivalent  coun- 
ter obligation  of  the  other.  So,  where  an  act 
to  be  done  by  one  party  can  be  done  only  up- 
on a  corresponding  act  by  the  other,  an  obli- 
gation by  the  latter  to  do  or  allow  the  thing  j 
necessary  for  the  completion  of  the  contract  j 
is  necessarily  implied.  R.  C.  L.  Contracts,  {  | 
95,  voL  6 ;  Jones  v.  Gammel,  supra. 

In  this  case  the  evidence  and  findings  of 
the  trial  court  show  that  the  defendant  in 
error  performed  part  of  its  obligation  be- 
fore notice  that  the  plaintiff  in  error  would 
not  take  tl^e  onions.  The  order  or  contract 
was  given  nad  executed  a  year  In  advance,  j 
The  understanding,  as  evidenced  by  the  co''*"/^WT/> 
tract  of  the  parties,  is  that  the  defendantvJ  V^  LC 
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would  have  to  ^row  the  onions,  gatber  them 
in  season,  and  hold  until  the  date  of  de- 
livery. The  evidence  indicates  that  after  the 
worlE  of  growing  and  gathering  there  is  but 
Uttle  market  for  the  product.  Orders  are 
taken  In  advance,  so  that  the  output  Is  sold 
l>efore  grown.  Defendant,  relying  upon  this 
agreement,  grew  and  gathered  onions,  and 
after  this  work  had  been  done,  and  after  It 
had  complied  with  Its  obligation  or  the  de- 
mands of  the  contract,  plalntllf  sought  to  re- 
nounce Its  obligation.  We  think  the  rule  In 
unilateral  obligations,  where  the  party  does 
the  thing  or  performs  In  part,  at  least,  the 
thing  to  be  done,  that  the  promise  will  re- 
late back  to  the  original  contract  will  apply, 
and  that  plaintiff  will  be  bound  thereby, 
even  If  it  should  be  determined  that  this  Is  a 
unilateral  contract.  Assignments  1  and  2  are 
overruled. 

The  third,  fourth,  and  fifth  assignments 
present  the  propositions:  (1)  That  there  Is 
no  evidence  supporting  the  fifteenth  finding 
of  fact  by  the  trial  court  that  the  new  cor- 
poration assumed  the  debts  of  Its  constituent 
companies;  (2)  the  new  corporation.  In  the 
absence  of  an  agreement  to  assume  the  debts 
of  the  old,  would  not  be  liable  therefor  on  ac- 
count of  having  purchased  the  stock  of  the 
old;  (3)  the  old  company  having  been  dis- 
solved according  to  law,  the  officers  thereof 
became  trustees  to  liquidate  the  debts  and 
dispose  of  Its  assets,  in  the  absence  of  an 
appointment  of  a  receiver. 

If  the  finding  of  the  trial  court  has  support 
In  the  testimony  that  there  was  an  agree- 
ment that  the  new  corporation  should  assume 
and  pay  the  indebtedness  of  its  constituent 
corporations,  then  the  above  propositions 
must  fall.  The  facts  and  the  evidence  in  this 
case  shows  that  the  Robinson  Seed  &  Plant 
Company  and  the  old  Texas  Seed  &  Floral 
Company,  by  agreement  of  Its  officers  and 
stockholders,  consolidated  and  obtained  a 
charter  for  the  new  corporation,  retaining 
the  corporate  name  Texas  Seed  &  Floral  Com- 
pany, with  all  the  assets  of  both  companies 
which  were  placed  into  the  new  organization, 
and  the  debts  and  obligation  of  these  old 
companies  were  paid  therefrom.  It  is  shown 
by  the  testimony  that,  some  few  months  aft- 
er the  new  corporation.  It  borrowed  the  sum 
of  $75,000  for  the  purpose,  among  other 
things,  of  paying  an  Indebtedness  of  the  Rob- 
inson Seed  &  Plant  Company  to  one  of  the 
banks,  of  $45,000,  and,  as  expressed  by  Mr. 
Nicholson  of  the  old  Texas  Company,  to  cov- 
er everything.  Mr.  Nicholson  testifies  that 
there  was  a  written  contract  drawn  at  the 
time  of  consolidation,  but  this  appears  to 
have  been  lost  or  mislaid,  and  was  not  pro- 
duced upon  the  trial.  The  witnesses,  how- 
ever, testified  that  there  was  nothing  stated 
in  that  contract  about  the  assumption  of  the 
debts,  and  Nicholson  says  that  he  could  not 
say  that  the  new  company  assumed  the  claim 
sued  on,  but  further  testified: 


"Of  course  these  things  came  up  you  know, 
after  the  consolidation  was  made  and  of  course 
the  new  company  I  suppose  would  have  to  take 
that  up." 

And  he  also  testified  in  one  or  two  places 
that,  while  the  contract  of  consolidation  did 
not  provide  for  assumption,  they  did  later  as- 
sume the  debts;  that  the  merchandise  was 
thrown  together,  and  instead  of  waiting  to 
realize  on  the  assets  or  merchandise,  they 
decided  to  borrow  money  and  take  care  of  the 
debts. 

W.  M.  Robins  testified: 

"The  general  outline  of  the  deal  of  the  con- 
solidation was  this:  That  each  side  was  to 
throw  its  assets  into  the  new  corporation ;  that 
as  soon  as  it  could  be  definitely  ascertained  what 
the  net  equity  of  each  side  was,  stock  was  to 
be  issued  in  the  new  corporation  to  the  respec- 
tive sides  representing  their  net  equity.  •  •  • 
All  small  accounts  I  presume  have  been  paid. 
The  Texas  Seed  &  Floral  Company  paid  them. 
There  is  another  debt  or  two  in  question  that 
have  been  paid.  Here  is  a  dispute  alx>ut 
them.  All  the  debts  except  those  in  dispute 
have  I>een  paid  by  the  Texas  Seed  &  Floral 
Company." 

The  evidence  shows  that  the  stock  was  to 
be  Issued  In  accordance  with  the  value  of 
the  equity  of  the  respective  parties  In  the 
two  old  companies,  and  tliat  equity  was  to 
be  determined  and  ascertained  from  the  as- 
sets left  after  the  payment  of  the  indebted- 
ness of  the  two  companies,  and  In  proportion 
thereto. 

[4,  S]  We  believe  the  trial  court's  finding 
that  there  was  an  agreement  to  assume  the 
indebtedness  of  the  constituent  companies  of 
plaintiff  Is  supported  by  the  testimony.  The 
duthorltles  cited  by  appellant  (Island  City 
Savings  Bank  v.  Sachtlebeen,  67  Tex.  420,  3 
S.  W.  733,  and  Cattlemen's  Trust  Co.  v.  Beck, 
167  S.  W.  753),  If  they  can  be  construed  to 
hold,  as  contended  by  plaintiff,  that  there 
must  be  an  express  assumption,  would  not 
therefore  require  a  reversal  In  this  case,  for 
the  reason  that  we  believe  the  evidence  sup- 
ports the  court's  finding.  In  the  first  case 
dted,  the  Supreme  Court  says,  in  substance, 
that  it  was  not  doubted  that  when  the  bank 
was  unable  to  pay  its  debt  it  might  trans- 
fer Its  assets  to  a  new  organization  without 
incurring  liability  for  the  debts  of  the  in- 
solvent concern,  but  such  was  not  the  fact  in 
that  case.  There  was,  in  fact,  no  new  cor- 
poration, only  a  transfer  by  the  stockhold- 
ers of  their  interest  There  was  a  mere 
change  of  membership,  and  not  a  change  of 
the  corporation  itself.  That  case  does  not 
hold,  and  we  do  not  think  implies,  that  the 
liability  of  the  new  corporation  must  be  es- 
tablished by  an  express  agreement;  the  lat- 
ter case  cited  by  appellant  for  the  state- 
ment that: 

"The  law  seems  to  be  that,  in  the  absence  of 
an  agreement  to  this  effect  on  the  part  of  the 
new  company,  it  is  not  bound  for  the  obliga- 
tion of  the  old." 

The  court,  in  that  case,  upon  rehearing,     ^ 
stated,  in  effect,  that  their  holding  that  there 
was  no  evidence  of  assumption,  and  that  it     ^ 
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had  not  received  any  benefits  or  come  Into 
possession  of  any  assets  from  the  old  com- 
pany, was  error;  that  the  evidence  In  both 
these  respects  shows  that  there  was  an 
agreement  and  the  taking  of  all  the  assets  of 
the  old  company.  The  case  quotes  10  Cyc. 
287,  which  is  to  the  effect  that  the  new  cor- 
poration will  be  liable  for  the  obligation  of 
the  old: 

"(1)  Where  the  circumstances  are  such  as  to 
warrant  the  construction  that  the  former  is  not 
a  separate  and  distinct  corporation,  but  merely 
a  continuation  of  the  latter,  and  hence  the  same 
in  law;  and  (2)  where  it  has,  in  express  terms, 
or  by  reasonable  implication,  assumed  debt  of 
the  old  corporation,  where  this  liability  is  im- 
posed by  the  statute  under  which  reorganiza- 
tion takes  place,  or  where  such  liability  ia  im- 
posed upon  it  by  decree  of  the  court  on  fore- 
closure.   . 

Article  1137,  Vernon's  Sayles*  Civil  Stat- 
utes, authorizes  the  consolidation  of  two 
or  more  corporations,  under  a  new  corpo- 
rate name,  or  under  the  name  of  either,  with 
all  the  privileges,  immunities,  and  rights  of 
property  enjoyed  by  each  at  the  date  of  the 
expiration  of  their  charters.  In  this  case 
the  new  corporation  took  the  name  of  the 
old  and  the  assets  belonging  to  both.  Cer- 
tainly by  this  act  they  did  not  defeat  the 
obligations  of  the  old  companies.  We  cannot 
conceive  that  it  was  ever  the  purpose  of  the 
legislature  to' work  sudi  a  result.  The  old 
companies  having  voluntarily  assumed  a  new 
name,  their  rights  are  common,  and  their 
liabilities,  it  seems  to  us,  should  be.  Tbey 
could  not  be  sued  in  the  old  name.  Property 
in  the  new  coriwratlon  belonging  to  the  old 
cannot  be  divested  out  of  the  new  In  the 
name  of  the  old.  The  mere  purchase  of  fran- 
chise, etc.,  by  one  corporation,  of  that  of  an- 
other, does  not  constitute  a  consolidation, 
but'  this  case  presents  a  consolidation  of  two 
corporations,  who  are  the  constituents  of 
the  hew,  thereby  vesting  It  with  all  the 
rights,  property,  and  Immunities  of  both. 
This  should,  it  appears  to  us,  be  sufficient, 
with  the  other  facts  in  this  case,  to  show  an 
implied  promise  to  pay  the  obligations  of 
the  old,  whose  representative  it  is  in  name 
and-ln  la*.  'We  believe  the  above  proposition 
is  supported  by  the  well-considered  case  of 
Atlantic  &  Birmingham  Ry.  Co.  v.  Emma 
Johnson,  127  Ga.  392,  56  S.  B.  482,  11 1*  R.  A. 
(N.  S.)  1119.  The  opinion  In  that  ease  was 
delivered  by  Lumpklns,  J.  We  do  not  quote 
from  the  opinion,  but  believe  that  the  rea- 
sons given  there  which  render  the  new  cor- 
poration liable  for  the  obligations  of  the  old 
are  unanswerable.  We  quote  the  following 
from  the  notes  under  that  case,  at  page  1120: 

"Where  the  corporation  incnrrinK  the  liability 
censes  to  have  an  independent  existence  de  jure, 
the  consolidated  or  absorbing  corporation  is  lia- 
ble at  law  08  well  as  in  equity,  the  ground  of 
such  liability  being  sometimes  stated  to  be  the 
continuance  of  the  original  corporation  under  a 
new  guise  (citing  quite  a  number  of  cases).  It 
is  frequently  said  that  the  extent  of  such  lia- 
bility is  to  be  measured  by  the  assets  received, 
but  as  such  assets  are  usually,  if  not  always, 
greater  than  the  claim  in  Btigatton,  titis  ques- 


tion cannot  be  regarded  as  having  been  direct- 
ly decided.  Sacb  limitation  would  seem  incon- 
siatent  with  the  theory  t^at  the  new  or  surviv- 
ing corporation  is  to  be  regarded  aa  the  alter  ego 
of  the  corporation,  consolidated  or  merged,  but 
is  reconcilable  with  the  implied  assumption  the- 
ory. Where,  however,  there  is  an  absorption 
of  the  business  and  assets— in  other  worids  a 
merger  de  facto — by  either  a  corporation  form- 
ed for  the  purpose,  or  one  already  in  business, 
the  liability  of  the  corporation  receiving  the 
assets  is  rested  upon  the  familiar  trust  fund 
doctrina  Since  such  receiving  corporation  does 
not  stand  as  a  bona  fide  purchaser  for  value, 
in  such  case  the  extent  of  the  liability  is  neces- 
sarily determined  by  tlie  value  of  the  property 
received." 

The  flndings  of  the  trial  court  in  this  case 
establish  a  consolidation  under  the  statute. 
The  new  corporation,  we  believe,  was  liable 
at  law  for  the  obligation  incurred  by  one  of 
the  old  corporations  which  Is  a  constituent 
of  the  new ;  at  least  upon  the  theory  ol  an 
Implied  assumption.  In  the  case  of  Rail- 
way Co.  V.  Shirley,  54  Tei.  126.  it  quotes 
with  approval  the  following,  at  page  137: 

"The  consolidated  corporation,  for  fhe  purpose 
of  answering  for  the  habilities  of  the  old  cor- 
porations, is  deemed  the  same  as  each  of  its  con- 
stituents, and  may  be  sued  under  its  new  name 
for  their  debts  as  if  no  change  had  been  made 
in  the  name  or  organization  of  the  original  cor- 
poration." 

Cnie  Supreme  Court  therein  says: 
"Evidently  such  a  consolidation  cannot  be  ac- 
complished in  disregard  of  the  rights  of  credi- 
tors or  stockholders,  and  accordingly,  either  in 
the  statute  authorizing  or  in  tlie  agreement  con- 
summating such  consolidation,  stipulations  are 
inserted  for  the  protection  of  those  rights.  And 
even  if  neither  statute  nor  agreement  make  men- 
tion of  creditors,  the  consolidated  corporation  is 
held  to  have  assumed  the  liabilitiea  of  its  con- 
stituents." 

The  Court  of  Appeals  follows  the  rule 
above  announced  In  1  White  ft  Willson,  H 
384,  386;  S  Willson,  §97.  It  Is  stated  in  the 
last  cases  cited  that  it  is  settled  In  this  state 
that  the  new  corporation  Is  held  to  have  as- 
sumed the  liability  of  Its  constituents  upon 
voluntary  consolidation.  The  evidence  in 
this  case,  at  most,  shows  that  at  the  date  of 
consolidation  there  was  nothing  said  about 
assuming  the  obligation  of  the  old  company. 
However,  It  Is  ample  to  show  that  they 
afterwards  did  assume  and  pay  them  and 
agreed  to  do  so  and  borrowed  the  money  for 
that  purpose;  that  they  recognized  at  the 
time  of  the  consolidation  that,  In  order  to 
ascertain  the  equity  that  each  would  Iiave  In 
the  new  company,  or  the  stock  to  which  they 
would  be  entitled,  the  debts  must  be  deducted 
or  paid  from  the  assets  of  the  old  companies 
in  determining  their  interests  in  the  new. 

[S]  The  sixth  assignment  asserts  error  on 
the  part  of  the  company  as  to  the  measure 
of  the  damages  applied.  At  the  time  of  the 
repudiation  the  contract  was  not  wholly  com- 
pleted. The  crop  had  been  grown  and  nearly 
aU'  gathered.  Substantially  all  that  was  re- 
quired to  be  done  was  the  delivery.  The  de- 
fendant In  error  could  have  accepted  the 
repudiation  at  the  time  and  sued  for  the, 
damages  on  the  breach,  Or'  if  could  elect  to 
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consider  tbe  contract  fts  still  in  force.  One  i  fendtint  appeals, 
party  cannot  by  himself  rescind  a  contract;  - — ■'-' 
The  reniinciation  itself  does  not  atnount  to 
a  rescission.  Ore6nwall  v.  Markowltsi,  97 
Tex.  479,  79  S.  W.  1089,  85  3^.  B.  A.'802>  KIl- 
gore  V.  North  Texas,  etc.,  90  Tex.  139,  87  S. 
W.  598.  We  regard  the  contract  in  ques- 
tion more  than  a  mere  order  for  goods-.  How- 
ever this  may  be,  deflandant  bad  the  right  to 
treat  the  amount  of  onion  sets  ordered 
as  property  belonging  to  the  plaintiff,  and 
sell  them  on  plaintiff's  account  QTid  recover 
of  it  the  sum  representing  the  difference  be- 
tween the  price  brought  and  the  contract 
price.  Waples  v.  Overalser,  77  Tex.  7,  13 
S.  W.  527,  19  Am.  St.  Rep,  727;  2  Mech.  on 
Sales,  1615  et  seq.  While  defendant  did  not 
have  a  right,  after  the  order  was  counter- 
manded, to  do  apythlng  which  would  ephance 
the  damages,  it  was  not  bound  to  treat  plain- 
tiff's repudiation  of  it  as  ending  the  con- 
tract. It  had  the  right,  as  it  did,  to  treat 
the  cot?tract  as  still  In  f6rce,  and  to  have  its 
damages  determined  with  reference  to  the  con- 
dition existing  at  the  tima  fixed  by  the  con- 
tract for  performance.  Palestine  Ice,  etc., 
V.  Walter  Connally  &  Co.,  148  S.  W.  1109, 
1112;  Mech.  on  Sales,  |i  1707,  1088,  1000; 
3  Suth.  on  Damages,  §  648. 

We  believe  the  trial  court  applied  the  prop- 
er measure  of  damages  under  the  facts  of 
this  case  and  the  flndin^ps  of  fact  made  by 
the  trial  court.    The  case  will  be  affirmed. 


A.  HARRIS  &  CO,  T,  ORINNm/I.  WILiLIS  & 
CO.     (No.  7610.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 
June  24,  1916.) 

1.  Account,  Action  on  9=>12  —  PusAoma 

AND     PBOOF— "MEKCHANDIHE." 

Under  the  statute  relating  to  suits  on  sworn 
accounts,  a  sworn  account,  not  itemized  as  re- 
quired by  statute,  stating  defeodant's  indebted- 
ness to  plaintiff  for  "merchandise"  bought  on 
certain  dates,  in  the  absence  of  a  sworn  answer, 
did  not  prove  itself,  as  the  term  "merchandise 
indades  every  article  of  traffic  which  is  prop- 
erly embraced  in  a  commercial  regulation,  so 
that  it  did  not  notify  the.  defendant  what  it 
was  called  upon  to  deny  under  oath  if  any  o£ 
the  articles  were  not  right. 

rE!d.  Note. — Tot  other  cases,  see  Account,  Ac- 
tion on,  Cent   Dig.   |  37;    Pec.   Dig.  «=9l2. 

For  other  definitions,  see  Words  and  iP'hrases, 
I^rst  and  Second  Series,  Merchandise.] 

2.  AccoTJHT,    AonoN    ON    «=»14— Defense— 

BUBOBN  07  Pb;o0F. 

The  burden  was  on  the  plaintiff  to  malie  out 
its  case  by  legitimate  evidence,  and,  until  it 
has  done  so  the  Court  of  Civil  Appeals  cannot 
talce  notice  of  the  defendant's  defense,  if  it  has 
any. 

[Ed.  Note.— For  other  cases,  see  Account,  Ac- 
tion on.  Cent.  Dig.  5§  41,  42 ;  Dec.  Dig.  <e=9 
14.] 

Appeal  from  District  Court,  Dallas  Coim- 
ty;   W.  V.  Whitehurst,  Judge. 

Action  by  Grlnnell  WilHs  &  Co.  against  A. 
Harris  &  Co.  •  Judgment  for  plaintiff,  and  de- 


Reversed,  and  cause  te- 
manded. 

Cockrell,  Gray  &  McBride  and  H.  P.  Ed- 
wards, all  of  Dallas,  for  appellant.  Ben- 
nett nm,  of  Dallas,  for  appellee. 

RAINEY,  C.  J.  Appellee  sued  aroellant 
on  a  sworn  account  for  merchandise  amount- 
ing to  $1,357.92.  Appellant  answered  by  gen- 
eral demurrer  and  general  denial,  A  trial 
resulted  in  a  Judgment  for  the  .plaintiff,  and 
the  defendant  appeals. 

When  the  case  was  regularly  called  for 
trial  defendant  called  for  a  jury,  which  was 
denied.  The  plaintiff  then  called,  attention  to 
the  answer  of  defendant,  which  was  not 
sworn  to,  and  urgeij  the  court  not  to  consider 
It  as  an  answer."  The  court  did  not  consider 
the  answer,  and  rendered  Judgment  for  plain- 
tiff on  the  introduction  only  of  the  sworn  ac- 
count which  was  ma;de  an  exhibit  to  plain- 
tiff's petition,  .^ind  is  as  follows : 

A.  Harris  ft  Co.,  Dallas.. Texas,  to  Grlnnell  Willis  ft 

Co.,  44  ft  46  Leonard  Street. 
Payable  In  New  York  City  lunds 
Dec.  10   To  Hdse   2A0  2/10 

10  "  10 

10  "  10 

17  "  17 

20  "  20 

ti  "  J2 

1,357  92 


27144 

606  62 

10166 

142  74 

106  43 

130  OS- 

To  the  introduction  of  this  account,  with- 
out any  other  testimony,  and  the  rendition 
of  Judgment  thereon,  the  defendant  duly  ex- 
cepted, and  assigns  said  action  of  the  court 
as  error.  We  think  this  assignment  well 
talten. 

[1]  The  sworn  account  sued  on  and  receiv- 
ed as  evidence  is  not  such  an  account  as  con- 
templated by  our  statute  as  proving  itself,  al- 
though no  denial  to  it  under  oath  is  present- 
ed. It  is  not  itemized,  but  only  designates 
the  purchases  as  merchandise  bought  on  cer- 
tain dates.  The  term  "merchandise"  Is  very 
comprehensive,  and  Includes  every  article  of 
traffic,  "which  is  properly  embraced  in  a  com- 
mercial regulation"  (Cyc.  27,  p.  478),  yet  as 
used,  in  the  account  here  sued  on,  it  does  not 
specify  the  kind  of  article  that  was  purchas-  j 

ed.  Hence  it  did  not  notify  the  defendant 
what  it  was  called  upon  to  deny  under  oath  ' 

if  any  of  the  articles  were  not  right  There-' 
fore  we  take  it  that  the  account  was  not 
itemized  as  contemplated  by  our  statute,  and 
not  such  an  open  account  as  jvhen  sworn  to 
would  be  admissible  to  prove  itself,  although 
there  was  no  denial  under  oath  to  any  item. 
In  Glass  Co.  v.  Roquemore,  88  S.  W.  449,  Mr. 
Chief  Justice  James,  in  passing  upon  an  ac- 
count similar  to  the  one  here,  said : 

"The  court  refused  to  allow  plaintiff  to  intro- 
duce in  evidence  the  verified  account.  In  this,, 
we  think,  the  court  did  not  err,  the  account  in 
itself  not  indicating  the  items  nor  their,  nature;' 
and  hence  it  could  hot  be  told  therefrom  that 
it  had  reference  to  matters  that  could  be  proved  /''^  T 

by  a  sworn  account  under  our  statute."  'iv.V^jOOQlC 
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Jn  Hidunan  v.  Grocer.  Co.,  62  S.  W.  1081, 
tbis  court  held  that  such  an  account  as  here 
sued  on  was  snbject  to  demurrer  because  not 
Itemized.  We  are  of  the  opinion  that  the  ac- 
count .was  not  admissible  as  evidence,  and 
plaintiff's  case  was  not  properly  proven. 

We  deem  it  unnecessary  to  discuss  the 
question  of  not  being  allowed  a  jury,  present- 
ed by  appellant,  as  this  matter  is  not  liable 
to  arise  on  another  trial. 

[2]  Appellee  Insists  that  appellant  has  no 
defense  to  the  action,  and  therefore  the  cause 
should  be  affirmed.  The  burden  was  on  ap- 
pellee to  make  out  Its  case  by  legitimate 
evidence,  and,  until  this  Is  done,  we  cannot 
take  notice  of  the  attitude  of  appellant  as  to 
Its  defense,  U  any  it  has. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


YOUNG  V.  STATE. 


(No.  4148.) 

June  28, 


(GJoort  of  Criminal  Appeals  of  Texas. 
1916.) 

Cbiminal    Law    «=>1192— AppkaI/— Swpttm.- 

TioNS— Effect. 
Where  there  is  an  agreement  on  file  between 
attorneys  that  no  motion  for  rehearing  would 
be  filed,  requesting  immediate  issuance  of  man- 
date, as  accused  was  confined  in  the  county 
jail,  the  mandate  will  be  issued  immediately  on 
affirmance. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  8231-3240,  3243;  Dec.  Dig. 
«&=»1192.] 

Appeal  from  Criminal  Dlrtrlct  Ciourt, 
Harris  County;  O.  W.  Robinson,  Judge. 

W.  R.  Young  was  convicted  of  manslangb- 
ter,  and  he  appeals.    Affirmed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State. 

PRENDERGAST,  P.  J.  This  is  an  appeal 
from  a  conviction  of  manslaughter,  but  with- 
out a  statement  of  facts  or  bill  of  exceptions. 
Nothing  Is  presented  which  can  be  reviewed 
In  the  absence  of  these. 

There  Is  an  agreement  on  file  herein  by  the 
attorneys  for  both  sides,  stating  that  no  mo- 
tion for  rehearing  will  be  filed  and  request- 
ing that  the  mandate  issue  at  once,  as  the 
appellant  is  now  confined  in  the  county  Jail. 
Therefore  the  clerk  is  directed  to  issue  at 
once  the  mandate  in  accordance  with  this 
agreement    The  Judgment  is  affirmed. 


HAI/EY  V.  STATE.     (No.  4189.) 

(Court  of  Criminal  Appeals  of  Texas.     June 
23,  1916.) 

Cbiminal  Law  «=»1007(1)— Review— Biu,  or 
Exceptions  and  Statement  or  Facts. 
No  Question  for  review  is  presented  by  a  rec- 
ord on  appeal  which  is  accompanied  by  no  state- 
ment of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  2862,  2864 ;  Dec.  Dig.  «=> 
1097(1).] 


Appeal  ttom  Tarraat  County  Ooaet;  Jesse 
M.  Brown,  Judge. 

Jim  Haley  was  convicted  of  disturbing  the 
peace,  and  he  appeals.    Affirmed. 

O.  CL  licDonald,  Aast  At(7.  Oen.,  tor  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
disturbing  the  peace,  and  prosecutes  an  ap- 
peal from  such  judgment. 

As  no  statement  of  facts  accompanies  the 
record,  there  Is  no  question  we  can  review. 

The  Judgment  is  affirmed. 


,  HALEY  V.  STATE.     (No.  4140.) 
(C!ourt  of  Criminal  Appenlg  of  Texas.    Jnne  23, 

Appeal  from  Tarrant  County  Ck>art;  Jesse  M. 
Brown.  Judge. 

Jim  Haley  was  convicted  of  aggravated  as- 
sault, and  no  appeals.    Affirmed. 

C.  0.  McDonald,  Asst  Atty.  G«n.,  for  the 
State. 

HARPER,  J.     Appelltuit  was  convicted  of 

aggravated  assault,  and  his  puniiriimant  a8sesse<l 
at  a  fine  of  $25. 

The  record  contains  no  bill  of  exceptions,  and 
no  statement  of  facts  accompanies  it.  Under 
such  circumstances  there  is  no  question  pre- 
sented for  review. 

The  judgment  is  affirmed. 


McPEAK  V.  STATE.    (No.  4125.) 
(C!onrt  of  Criminal  Appeals  of  Texas.    June  21. 

1.  HottlCIOB     «S>169(1)— EVIDEirOB— Aduissi- 

bilitt. 
In  trial  for  murder  of  a  drug  store  clerk,  evi- 
dence, that  accused  before  the  shooting  on  same 
day  had  gotten  a  bottle  of  bitters  for  a  friend 
from  deceased,  was  anadmisidble  because  irrele- 
vant. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  341 ;   Dec.  Dig.  <S=>169(1).] 

2.  GBiiaNAi.  Law  9=9770(3)- Instbuotionb— 

FOBV. 

Where  an  issue  is  in  a  case  favorable  to  ac- 
cused, he  should  have  that  issue  submitted  in  an 
affirmative  way  untrammeled  by  conditions 
which  are  unfavorable  to  him. 

[Ed.  Note. — For  other  cases,  see  (Mminal 
Law,  Cent.  Dig.  t  1806;   Dec.  Dig.  «=s770(3).] 

3.  Homicide   <s=>304  —  Ihstbuctionb  —  Acci- 
dental Homicide. 

In  a  murder  trial,  it  is  error  to  instruct  that 
accused,  if  homicide  was  accidental,  and  if  it 
was  not  negligent  or  careless,  is  not  guiltT; 
since  the  jury  should  not  be  required  to  find  that 
negligent  homicide  was  not  m  the  case  before 
they  could  acquit  on  the  theory  of  accident. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
<3ent  Dig.  {  636;   Dec.  Dig.  «=>304.1 

4.  Homicide  ®=>74  —  "Neouoent  Homicide" 
—Elements. 

For  one  to  be  guilty  of  negligent  homicide, 
there  must  be  apparent  danger  of  killing,  bnt  no 
apparent  intent  to  kill. 

[Ed.  Note.— For  other  cases,  see  Homidde. 
Cent.  Dig.  §§  97-101;  Dec.  Dig.  «=>74. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negligent  Homidde.] 
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5.  HoiacisK  «a9SM — IiraniTTOTioNS  —  yxou- 
OKNT  Homicide. 

Where  there  traa  no  direct  evidence  that  ac- 
cused intentionally  shot  his  pistol,  an  instruc- 
tion, allowing  accused  to  be  found  guilty  of  neg- 
ligent homidde  if  he  so  negligently  and  care- 
lessly handled  his  pistol  that  it  might  be  dis- 
charged and  thereby  killed  deceased,  was  error. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  J  636;  Dec.  Dig.  «=»304.] 

6.  H0UICID£   ®=3l25  —   "AcoiOKNTAi.  Hoia- 
CIDE." 

If  Ikomleide  occors  through  miatake  as  to 
pistol  being  on  safety  guard  so  that  it  cannot  be 
Bred,  or  through  mistake  as  to  ita  being  loaded, 
it  is  "accidental,"  not  negligent,  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  ff  189,  190;  Dec.  Dig.  «=125. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Homicide  by  Misad- 
renture.] 

7.  CUHINAL  Law  «s>722(2),  723(3)— Tbial— 

AjtOtJKKNT  TO  JUBT, 

In  a  murder  trial,  statements  of  district  at- 
torney, "If  yon  turn  this  man  loose,  you  had  as 
well  burn  up  yonr  law  books  and  tear  down  your 
conrthouae,  and,  "Yon  gentlemen  of  the  jury 
are  not  going  to  let  men  come  to  town  loaded 
down  with  whisky  and  armed  with  a  gun  and 
shoot  down  your  business  men,"  were  improper. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  Ji  1674.  1676;  Dec.  Dig.  «=> 
722(2),  723(3).] 

Prendergast,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Floyd  Coun- 
ty;  R.  C.  Joiner,  Judge. 

Jim  McPeak  waa  convicted  of  murder,  and 
api)eali).    Beveraed  and  remanded. 

Martin,  Kinder,  Rtusell  &  Zimmerman,  of 
Plainvlew,  nod  T.  F.  Houghton,  of  Floydada, 
for  appellant.  O.  O.  McDonald,  Asst  Atty. 
(Jen.,  for  the  State 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder,  tbe  Jury  assessing  his  punlsliment 
at  six  years'  confinement  in  the  penitentiary. 
This  Is  not  the  lowest  penalty,  five  years  be- 
ing the  minimum. 

Appellant  and  deceased  bad  been  friends 
from  early  bqyhood,  some  of  tbe  testimony 
showing  abont  30  years.  This  continued  to 
tbe  m<»nent  of  the  firing  of  the  pistol  which 
killed  tbe  deceased.  The  state's  contention 
Is  tbat  the  killing  was  murder;  appellant's 
that  It  was  accidental  homicide,  lliere  is 
testimony.  It  Is  claimed,  suggesting  negligent 
homicide.  Tbe  court  submitted  murder,  neg- 
ligent homldde  In  tl>e  second  degree,  and  ac- 
cidental shooting.  Appellant  contends  tbe 
Issue  of  murder  Is  not  In  tbe  case.  There 
is  considerable  strength  and  cogency  In  this 
contention.  It  is  also  contended  that,  If  neg- 
ligent hdmlctde  Is  In  tbe  case.  It  Is  of  the 
first  degree  and  hot  of  the  second.  It  Ib- 
farther  contended  tbat  the  court  wred  in 
not  anbmlttlag  negllgest  homicide  of  tbe  first 
degree.  Tbe  farther  contention  is  made  the 
conrt  erred  in  submitting  tbe  issue  of  acci- 
dental booilclde  to  such  aa  extent  that  It 
deprived  the  defendant  of  a  fair  bearing 
before  tbe  i\aj  on  tba;t  issoej 


The  state's  tibeory  was  that  appellant  was 
drinking,  and  had  gone  to  his  friend  Bishop, 
who  was  in  some  way  connected  with  a  drug 
store,  and  wanted  Bishop,  deceased,  to  give 
him  a  drink  of  whisky  or  alcohol,,  which 
Bishop  promised  as  soon  as  he  closed  the 
store  for  the  night.  As  Bishop  was  prepar- 
ing to  dose  his  business  house,  appellant  was 
sitting  in  a'cbalr.  His  pistol  was  discharged, 
striking  Bishop  In  the  leg,  producing  hem- 
orrhage from  which  he  died.  Some  of  the 
witnesses  thought  that  a  firecracker  had 
been  exploded.  No  one  saw  the  pistol  when 
It  was  fired.  No  eyewitness  saw  appellant 
have  the  pistol,  and  the  facts  justifying  the 
cmiclusion  tbat  he  bad  tbe  pistol  and  the 
conclusion  that  be  fired  the  pistol  Is  the  fact 
that  It  was  fired,  Bishop  was  struck  in  tne 
leg,  appellant's  statement  that  be  had  a 
pistol  and  that  it  was  discharged  accidental- 
ly. Appellant  was  sitting  in  a  chair,  and 
Bishop  either  standing  still  or  walking 
about  the  room.  Appellant's  statement  with 
reference  to  firing  tbe  pistol  was  that  he  had 
the  pistol  in  his  left-band  pants  pocket,  and 
in  his  sitting  position  he  was  afraid  the  piv 
tol  would  fall  out.  He  reached  down  and  got 
it  with  a  view  of  transferring  it  to  bis  in- 
side right-hand  coat  pocket;  tbat  In  doing 
80  it  caught  on  his  coat  or  something  about 
his  person  and  was  falling,  and  in  catching 
at  it  it  struck  the  chair  and  accidentally  dis- 
charged. He  stated  be  bad  no  ill  will  to- 
wards Bishop,  who  was-  his  life-long  friend, 
and  would  not  have  hurt  him.  He  also  tes- 
tified tbat  It  was  an  automatic  pistol,  and 
that  he  thought  and  believed  that  the  ham- 
mer was  on  the  safety  guard  and  it  could 
not  be  discharged.  The  evidence  further 
shows  tbat  It  takes  but  slight  pressure  to 
remove  tbe  hammer  from  tbe  safety  guard 
to  place  the  pistol  in  a  shooting  condition; 
tbat  it  could  not  be  shot  while  on  the  safety 
guard.  He  was  not  aware  tbat  the  pistol 
was  In  sudi  condition  that  it  could  be  shot 
at  the  time  he  was  transferring  tbe  pistol 
from  one  pocket  to  the  other,  but  thought 
It  was  not,  and  that  he  was  so  transferring 
It  to  avoid  the  falling  on  the  floor  and  a  sub- 
sequent arrest  for  carrying  the  pistol.  With- 
out going  further  into  details,  this,  we  think, 
is  a  suffldent  statement  of  the  case  to  bring 
in  review  the  law  questions. 

[1]  lliere  is  a  bill  of  exceptions  reserved 
to  tile  action  of  the  court  permitting  testi- 
mony to  the  effect  that  some. time  prior  to 
the  tragedy,  but  the  same  day,  appellant,  at 
tbe  request  of  bis  friend  Honea,  had  gotten  a 
bottle  of  bitters  for  Honea.  Various  objec- 
tions were  urged  to  this.  This  testimonf 
was  not  admissible.  It  is  net  shown  to  have 
had  any  connection  with  this  transaction, 
was  between  appellant  and  tlilrd  parties,  and 
in  no  way  connected  with  the  homicide  or 
other  events  which  brought  Bbtrat  ■  the  un- 
fortunate tragedy.    A  number. «f -cases  are 
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cited  which  sustain  appellant's  contention.' 
Hodges  V.  State,  73  Tex.  Cr.  R.  378,  168  S. 
W.  512;  Roquemore  v.  State,  59  Tex.  Cr-  R. 
568,  120  S.  W.  1120;  CampbeU  v.  State,  37 
Tex.  Qr.  R.  572,  40  S.  W.  282.  Other  cases 
might  be  cited,  but  we  think  these  are  suf- 
ficient. 

[2]  A  number,  of  exceptions  were  reserved 
to  the  court's  charge  and  special  requested 
instructions  refused  which  tended  to  present 
what  appellant  thought  to  be  correct  propo- 
sitions of  the  law,  that  accidental  homicide 
was  in  the  case  is  not  to  be  questioned,  and 
the  court  recognized  this  by  charging  the 
jury  as  follows: 

"I  further  charge  you  that  if  you  believe  from 
the  evidence,  or  have  a  reasonable  doubt,  that 
defendant  fired  the  pistol  accidentally,  that  is, 
without  intending  to  do  bo,  and  thereby  killcfl 
the  said  S.  D.  Bishop,  and  if  you  believe  that 
he  did  not  intend  to  kill  the  said  S.  D.  Bishop, 
and  that  defendant  was  not  guilty  of  negligence 
and  carelessness  in  firing  said  pistol,  then  ;ou 
will  find  the  defendant  not  guilty." 

This  is  the  only  charge  the  court  gave  with 
reference  to  this  phase  of  the  law.  Without 
taking  up  either  the  special  instructions  or 
the  reasons  urged  why  this  charge  is  not 
correct,  we  will  say,  where  an  issue  la  in  the 
case  favorable  to  the  accused,  he  should  have 
that  Issue  submitted  In  an  affirmative  way 
untrammeled  by  conditions  whidi  are  un- 
favorable to  him  and  requiring  the  Jury  be- 
fore they  give  him  the  benefit  of  his  defense 
they  must  find  other  facta  which,  if  true, 
would  deprive  him  of  his  affirmative  defen- 
sive charge.  The  court  gave  a  separate 
charge  to  the  Jury  on  negligent  homicide  and 
carelessness  in  that  connection. 

[3-S]  If  the  Jury  should  believe  the  testi- 
mony of  appellant,  he  should  have  been  ac- 
quitted on  the  grround  of  accidental  discharge 
of  his  pistol,  and,  whether  they  should  be- 
lieve it  or  not,  he  was  entitled  to  have  the 
matter  fairly  and  squarely  presented  to  the 
Jury  untrammeled'  by  other  conditions.  The 
court  had  given  the  Jury  a  charge  on  neg- 
ligent homicide  of  the  second  degree.  This 
question,  as  contended  by  appellant,  has 
been  decided  in  quite  a  number  of  cases, 
some  of  which  are  here  cited:  Hamilton  v. 
State,  64  Tex.  Cr.  R.  175,  141  8.  W.  966; 
McCray  v.  State,  63  Tex.  Cr.  R.  522,  140  S. 
W.  442;  Chant  v.  State,  78  Tex.  Cr.  R.  345, 
166  S.  W.  513;  Egbert  v.  State,  176  8.  W. 
560;  Windham  v.  State,  173  S.  W.  661;  WU- 
llams  T.  State,  45  Tex.  Or.  R.  218,  75  S.  W. 
■809;  Miller  v.  State,  52  Tex.  Gr.  R.  72,  105 
a.  .W.  502;  Meldonado  v.  State,  70  Tex.  Or. 
R.  205,  166  S.  W.  647.  Upon  another  trial 
the  law  of  accldjgsrtaliliomicido  will -be  sub- 
mitted in  addordan^e  with  the  statute  un- 
fettered and  untrammeled  with  conditions 
requiring  the  Jury  to  find  that  negligent 
homldde  was  not  In  the  -case  before  they 
could  acquit  on  the  accidental  tlieory.-  The 
court  charged  the  Jno,.  if  they  shoald  find 
there  was  no  Apparent. Intention  on  'ths'  part 
irf-'the  defendant  to  kill  the  deceased,  and 


further  tbat  at  the  time  of  the  shooting  the 
defendant  was  handling  the  pistol  with 
which  deceased  was  killed  in  such  a  negli- 
gent manner  as  that  it  might  be  dlscliarged 
and  thereby  kill  the  deceased,  or  some 
other  person,  and  If  they '  further  believe 
from  the  evidence  that  at  the  time  of  the 
killing  the  defendant  was  not  exercising  such 
care  and  caution,  under  all  the  facts  and 
circumstances  of  the  case,  as  an  ordinary 
prudent  person  would  have  exercised  under 
the  same  or  similar  circumstances,  then  they 
will  find  the  defendant  guilty  of  negligent 
homicide  of  the  second  degree.  Many  ex- 
ceptions were  taken  to  this;  among  others, 
that  It  did  not  properly  submit  the  law  of 
negligent  homicide  of  the  second  degree.  We 
are  of  opinion  that  the  criticisms  are  correct 
The  statute  fixes  the  criterion  by  which  a 
party  may  be  guilty  of  negligent  homicide:' 
among  others,  there  must  be  apparent  danger 
of  killing,  but  no  apparent  intent  to  kill.  If 
negligent  homicide  of  the  second  degree  Is 
in  the  case,  it  must  be  by  reason  of  the  facts 
which  show  that  the  pistol  was  fired  inten- 
tionally in  a  room  with  apparent  danger  of 
killing,  but  no  apparent  intent  to  kill.  As 
we  understand  this  record,  no  one  saw  ap- 
pellant fire  a  pistol ;  It  was  fired  from  where 
he  was  sitting.  No  witness  swears  that  he 
shot  Bisbiv;  nobody  saw  the  pistol,  and 
about  all  tliey  testify  is  that  the  pistol  was 
fired,  the  bullet  taking  ^ect  In  Bishop's  leg. 
who  was  in  the  room.  Appellant  testified 
that  the  pistol  went  off  accidentally,  as  here- 
tofore stated.  If  appellant  fired  the  plstof 
so  that  it  could  not  be  seen,  in  a  careless 
way  or  intentionally,  in  the  room,  and  the 
Jury  GJbould  find  there  was  apparent  danger 
of  it  killing  somebody,  it  might  constitute 
negligent  homicide,  and  the  facts,  if  there 
be  any,  which  would  Justify  the  Jury  in  find- 
ing there  was  apparent  danger  to  kill,  would 
Indicate  by  reason  of  the  surrounding  cir- 
cumstances that  the  bullet,  thpre  being  three 
others  besides  appellant  in  the  room  at  the 
time,  might  strike  or  could  strike  some  of 
those  in  the  room.  This  we  understand  to 
be  the  only  theory  upon  which  negligent 
homicide  of  the  second  degree  could  be  predi- 
cated under  the  circumstances.  There  was 
no  direct  testimony  that  he  fired  the  pistol 
Intentionally. ,  His  evidence  excludes  that 
idea ;  but  if  be  did  fire  it  Intentionally,  and 
there  was  apparent  danger  of  the  bullet 
striking  some  one  of  those  in  the  room,  neg- 
ligent homldde  would  be  an  issue.  It  would 
be  an  unlawful  act  on  .his  part  it  be  thus 
flred  in  the  room.  We  think  the  cbarge  of 
the  court  ftlong  this  Uhe  does  not  present 
that'  I&sue  fairly  to  the  jury.  Opon  another 
trial  the  court  will  properly  instract  the 
Jury. 

Wd'have  Baldtfattr  nraeb  tn  a  general  way 
80  ttiat  «j>on'  another  trial  the  court  may 
submit  the  law  «pplk»ble  to  tbe  facts  Intro^  i^T^ 
iwfeiA  on  tlie  trfah-  O^ese  ijaestions  are  pi*Jy  Iv^ 
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seated  in  quite  a  number  of  ways  and  In 
different  forms,  and  a .  great  number  of  bills 
of  exceptiouB  were  reserved ;  but,  generally 
stated,  ttae  court  submitted,  or  undertook  to 
do  so,  inurder,  negligent  homicide  in  the  sec- 
ond degree,  and  accidental  bomldde.  We  are 
of  opinion  the  court  was  In  error,  in  the  man- 
ner in  which  he  submitted  negligent  hoiuidde 
and  accidental  shooting.  What  Is -said  has 
been  said  In  a  general  way  without  taldng 
up  each  bill  of  ex<^ptloQs  and  the  refusal 
to  give  special  requested  Instructions,  which 
would  have  eliminated  or  corrected  the  er- 
rors in  the  charge  given.  The  writer  does 
not  believe  that  murder  is  in  the  case,  and 
has-  stated  enough  already  to  justify  his  con- 
clusion. There  was  no  evidence  of  ill  will; 
there  was  nothing  to  indicate  that  appellant 
wanted  to  shoot  bis  friend;  no  witness  saw 
blm  p<Mnt  the  pistol  at  or  towards  Bishop, 
and  be  was  waiting  for  Bishop  to  close  the 
store  In  order  that  he  might  give  him  a 
drink  of  whisky  which  appellant  had  request- 
ed of  Bishop  and  which  Bishop  bad  agreed 
to  give  him  as  soon  as  he  closed  the  store, 
and  was  in  the  act  of  closing  at  the  time  the 
pistol  shot,  and  as  the  writer  understands 
the  record  the  firing  of  the  pistol  was  not  In- 
tended to  kill  Bishop,  and  the  offense  should 
not  be  higher  than  negligent  homicide  If  he 
fired  the  pistol  at  random.  If  the  pistol 
went  off  accidentally,  as  be  dalms,  the  Jury 
should  have  been  told  to  acquit,  and  this 
diarge  should  be  unfettered  by  requiring  the 
jury  to  first  find  that  he  was  not  negligent 
In  discharging  the  pistol 

((]  There  Is  another  question  in  the  case 
which  it  might  be  well  enough  to  notice.  Ap- 
pellant's contention  Is,  and  the  testimony 
shows,  that  be  believed  the  pistol  was  so  ar- 
ranged by  being  on  the  safety  guard  that  it 
could  uot  be  fired,  and  that  If  the  guard  was 
removed  In  any  way  he  was  not  aware  of  It, 
and  that  this  suggested  the  theory  of  mistake. 
In  this  we  think  appellant  Is  supported  by 
the  authorities  and  the  decisions  of  this 
court,  it  has  been  held  that  where  a  party 
striking  another  over  the  head  with  a  pl&tol, 
the  pistol  is  accidentally  discharged,  it  would 
not  be  negligent  homicide.  Quite  a  number 
of  cases  announcing  this  proposition  might 
be  cited,  but  we  deem  It  unnecessary.  If 
the  safety  guard  had  been  so  removed  that 
the  pistol  could  be  discharged  by  striking  the 
chair  or  some  object  when  defendant  had  It 
In  his  band  or  was  grabbing  It  as  It  was  fail- 
ing, he  would  not  be  responsible  for  negli- 
gent homicide,  but  It  would  be  an  accident, 
and.  If  the  guar4  waa  removed  In  such  man- 
ner as  the  pistol  was  discharged,  the  defend- 
ant believing  it  to  be.  on  the  "safety,"  this 
would  constitute  mistaice  and  require  the 
court  to  BO  charge.  We  might  suppose  a 
case:  If  an>ellant  bad  pointed  the  pteitot  at 
the  deceased,  believing  that  it  was  unload- 
ed, and'  It-  proved  to  be  otberwise,  the  doc- 
trine of  mistake  would  be  In  the  case.    If 


he  believed  the  pistol  was.  so  ajeranged  by 
being  on  the  "safety"  guard  as  uot  to  be  able 
to  be  fired  and  It  did  fire,  there  still  w^ould 
arise  the  question  -of  mistake.  This  phaae 
of  the  law  should  be  given  In  charge  to  the 
jury  upon  another  trial. 

Some  exceptions  were  also  taken  to  the 
argument  and  speeches  of  the  prosecution. 
Appellant  sought  to  eliminate  these  features 
by  special  charges  to  tlie  Jury  to  disregard 
them.  These  the  court  refused.  It  Is  shown 
that  this  oeeorred  In  a  county  where  local 
option  Is  In  force  and  the  feeling  of  the 
county  seems  to  be  rather  acute  on  that 
question.  The  state  had  been  permitted  to 
Introduce  the  fact  that  appellant  had  obtain- 
ed a  bottle  of  bitters  for  his  friend  Honea, 
which  was  disconnected  with  this  case. 
There  Is  evidence  that  he  was  drlnldng  at  the 
time,  and  also  that  he  was  sitting  In  a  chair 
waiting  for  his  friend  Bishop  to  give  him 
another  drink.  These  matters  were  used  by 
the  prosecution  to  show  the  question  of  mal- 
ice or  reckless  disregard  of  the  prevailing 
sentiment  engendered  by  the  operation  of 
local  option.  We  do  not  believe  It, Is  evi- 
dence that  taking  a  drink  of  Intoxicants  in 
local  option  territory  is  usually  malice  in  a 
homicide  case,  unless  there  Is  connection 
shown  in  the  testimony  between  the  drink- 
ing of  the  whisky  and  the  shooting  as  a  rea- 
son for  the  shooting. 

[7]  Another  bill  of  exceptions  recites  that 
the  district  attorney  said,  "If  you  turn  this 
man  loose,  you  had  as  well  burn  up  your 
Jaw  books  and  tear  down  your  courthouse," 
and  further  stated,  "Yon  gentlemen  of  the 
ju|:y  are  not  golug  to  let  men  come  to  town 
loaded  down  with  whisky  and  armed  with  a 
gun  and  shoot  down  your  business  men." 
Special  requested  Instructions  were  asked 
that  these  statements  be  withdrawn  from 
the  Jury.  This  was  refused.  Upon  another 
trial  such  argument  should  be  avoided. 

For  the  errors  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

HARPER,  J,  (concurring).  I  think  the 
physical  facta  and  circumstances  adduced 
would  authorize  a  finding  by  the  Jury  that 
appellant  intentionally  shot  the  deceased, 
and  If  so  he  would  be  guUty  of  murder,  if 
under  the  circumstances  the  Jury  should  find 
that  he  Intentionally  flred  the  pistol,  yet  had 
no  Intention  to  shoot  deceased  or  any  other 
person  present,  then  appellant  would  be 
guilty  of  negligent  homldde.  If  appellant 
did  not  Intentionally  fire  the  pistol,  and  It 
was  acddentally  done,  accidental  homicide 
would  be  presented,,  and  appellant  would  be 
guilty  of  no  offense.  The  fact  that  he  was 
unlawfully  carrying  a  pistol  would  not  ren- 
der him  guilty  of  any  grade  of  homicide.  If 
It  was  not  Intentionally  fired,  under  the 
facts  In  this  case. 


PRBNDERQAST,  P.  J.  (dissenting), 
so  late  In  the  term  I  will  not  have  opp6i^ 
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tunlty  to  folly  study  the  record.  However, 
I  tblnk  the  testimony  as  to  the  Honea  mat- 
ter was  admissible.  I  think  murder  was  in 
the  case  strong,  and  I  am  Inclined  to  beUeve 
no  reversible  error  is  in  the  case. 


SMITH  y.  STATBl     (No.  4142.) 

(Gonrt  of  Criminal  Appeals  of  Texas.    Jane  21, 
1916.) 

1.  Cbivinal  Law  ®=>1131(4)— Appbait-Dis- 

UISSAIi— IltFBISONlIENT. 

An  order  overruling  a  motion  for  a  new  trial, 
stating  that  defendant,  having  failed  to  enter 
into  a  recognizance,  was  committed  to  jail  un- 
til the  decision  of  the  Court  of  Criminal  Ap- 
peals, sufficiently  evidenced  that  appellant  was 
confined  in  jail,  so  that  the  motion  to  dismiss 
the  appeal  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  2874,  2976,  2977 ;  Dec.  Dig. 
<S=>1131(4).] 

2.  Cbiminai.  Law  e=3l096,  1102  —  Bilm  of 

EXCEPTIONS— STBIKINO    OtJT. 

In  a  misdemeanor  case,  where  there  was  no 
order  in  the  record  authorizing  the  bills  of  ex- 
ception and  statement  of  facts  after  the  adjourn- 
ment of  the  court  for  the  term,  the  motion  to 
strike  them  from  the  record  will  be  sustained. 

[Ed.  Note.— EV)r  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2847;  Dec.  Dig.  «=>1096, 
1102.1 

3.  GanoNAi.  Law  «=>1133— AppeaI/— Reskab- 

INQ. 

If  appellant  in  term  time  had  an  order  enter- 
ed granting  him  time  after  the  adjournment  of 
the  court  for  the  term  in  which  to  prepare  and 
file  a  statement  of  facts  and  bills  of  exceptions, 
he  might  make  such  showing  on  rehearing,  when 
the  record  would  then  be  coni<idered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2084 ;   Dec.  Dig.  «=>1133.] 

4.  CsnaNAi.    Law    «=»1090(1)— AppbaIt-Rb- 

VIBW. 

Without  a  statement  of  the  evidence  or  any 
bill  of  exceptions,  there  is  no  question  presented 
for  review. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2807,  3204;  Dec  Dig.  «»=» 
1090(1).] 

Appeal  from  Wichita  County  Court;  Har- 
vey darris.  Judge. 

Dock  Smith  was  convicted  of  vagrancy, 
and  be  appeals.    AfSrmed. 

O.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
vagrancy,  and  prosecutes  this  appeal. 

[1]  The  state  moves  to  dismiss  the  appeal, 
because  there  is  no  affirmative  showing  made 
that  appellant  is  confined  in  jail  and  no 
recognizance  appears  in  the  record.  We 
think  the  order  overruling  the  motion  for  a 
new  trial  sufficiently  evidences  that  appel- 
lant is  confined  in  Jail,  it  stating  that,  "said 
defendant  having  faUed  to  enter  into  a  re- 
cognizance, be  is  now  committed  to  jail  un- 
til the  decision  of  the  Court  of  Criminal 
Appeals  can  be  made  and  received."  There- 
fore the  motion  to  dismiss  the  appeal  is  over^ 
ruled. 


[t,  3]  This  being  a  misdemeanor,  and 
there  being  no  order  in  the  record  authoris- 
ing the  filing  of  the  bills  of  exception  and 
statement  of  facts  after  the  adjournment  of 
court  for  the  term,  the  state  moves  to  strike 
them  from  the  transcript  This  motloa,  un- 
der the  law,  must  be  sustained.  However, 
if  appellant  did  in  term  time  have  an  order 
entered  granting  him  time  after  the  adjourn- 
ment of  court  for  the  term  in  which  to  pre- 
pare and  file  a  statement  of  facts  and  bills 
of  exceptions,  sncb  showing  can  be  made  on 
rehearing,  and  the  record  vrtll  be  then  con- 
sidered. 

[4]  Without  a  statement  of  the  evidence, 
or  any  bill  of  exception,  there  is  no  question 
presented  we  can  review. 

The  judgment  is  affirmed. 


MOODT  V.  STATE.    (No.  4081.) 

(Court  of  Criminal  Appeals  of  Texas.    June  21, 
1916.) 

Criminal  Law   «=j917<2)— New   Triai^Re- 

FUSAL   OP  OONTINUANCB— AbSENOE    OF   WIT- 
NESS. 

In  trial  for  assault,  it  was  error  to  refuse 
new  trial  where  the  court  refused  continuance 
for  absence,  because  of  sickness,  of  one  of  accus- 
ed's witnesses,  whose  affidavit  as  to  testimony 
on  new  trial  was  strongly  corroborative  of  ac- 
cused's claim  of  self-defense;  it  appearing  that 
the  attendance  of  the  witness  could  be  secured 
on  another  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2162 ;  Dec.  Dig.  «=3»17(2).] 

Appeal  from  District  Court,  Rusk  Countv; 
W.  C.  Bttford,  Judge. 

Frank  Moody  was  convicted  of  assault  to 
murder,  and  appeals.  Reversed  and  re- 
manded. 


Futch  & 
lant  C.  C. 
the  State. 


Tipps,  of  Henderson,  for  appel- 
McDonald,  Asst  Atty.  Gen.,  for 


HARPER,  J.  Appellant  was  convicted  of 
assault  to  murder,  and  his  punishment  as- 
sessed at  four  years'  confinement  in  the  pen- 
itentiary. 

Appellant  moved  to  continue  the  case,  this 
being  his  first  application,  on  account  of  the 
absence  of  several  witnesses.  The  witnesses 
had  been  subpoenaed,  and  when  his  applica- 
tion for  a  continuance  was  overruled,  he  ask- 
ed for  and  was  granted  an  attachment  to  se- 
cure the  attendance  of  the  witnesses.  The 
attendance  of  Roxle  Renfro  wan  not  obtain- 
ed. The  return  of  the  sheritf  shows  that  he 
found  the  witness  at  her  home,  but  she  was 
too  sick  to  be  brought  to  court  On  the  mo- 
tion for  a  new  trial,  it  was  shown  that  she 
was  stin  too  sick  to  attend  court,  but  her 
affidavit  as  to  what  she  would  testify  waa 
obtained  and  attached  to  the  mottmi  for  a  new 
trial.  Under  the  evidence  adduced  on  the 
trial  her  allldavit  would  show  her  testimony 
to  be  most  material. 

The  injured  party  tesUfled  to  a  dlflicaUy 
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occurring  on  Saturday  nUht  between  appel- 
lant and  himself  and  his  brother.  The  de- 
tails or  the  merits  of  this  Saturday  night  dlf- 
ticnlty  need  not  be  gone  Into  further  than  to 
state  that,  If  the  srtate'a  theory  of  the  difficulty 
is  true,  it  would  furnish  a  motive  for  appel- 
lant to  commit  the  crime  alleged.  On  the 
other  band,  if  appellant's  theory  of  it  was 
believed,  It  would  furnish  ground  to  believe 
that  perhaps  his  contMition  as  to  the  Sunday 
difficulty  mig^t  be  correct  As  to  the  diffi- 
culty on  Sunday  morning,  the  prosecuting  wit- 
nesses Julius  Griffin  and  Jesse  Lewis  testi- 
tied  they  had  gone  to  PinehiU  church,  and 
while  waiting  for  services  to  begin,  they  left 
the  church  building,  and  had  gone  out  near 
the  road,  and  were  standing  there  talking; 
they  heard  a  saddle  screak  and  a  horse's  feet ; 
as  they  turned  appellant  rode  up  and  said, 

"(j d  d n  you,  I  have  come  to  kill  you," 

and  pulled  his  pistol ;  that  as  appellant  did 
this  Julius  Griffin  started  to  run,  when  ai>- 
pellant  shot  him  in  the  shoulder. 

Appellant  testified  in  bis  own  behalf,  and 
said  that  on  account  of  the  Saturday  night 
difficulty  he  carried  a  pistol  in  his  coat  pock- 
et to  protect  himself  if  he  was  again  as- 
saulted ;  that  as  he  rode  up  to  the  church  he 
saw  two  men  standing  near  the  road;  that 
when  he  got  near  they  turned  around  and 
saw  it  was  Julius  Griffin  and  Jesse  Lewis; 
that  Julius  Griffin  placed  bis  hand  in  his 
pocket  and  began  to  draw  a  pistol;  that  he 
(appellant)  then  grabbed  his  pistol  and  drew 
it,  and  as  he  did,  Julius  Griffin  "ducked,"  and 
he  fired ;  he  then  wheeled  his  horse  and  ran. 

As  to  whether  or  not  Julius  Griffin  had  a 
pistol  on  this  occasion  was  a  hotly  contested 
Issue  on  the  trial,  but  none  of  the  witnesses 
who  testified  for  appellant  claimed  to  have 
seen  the  difficulty,  but  testified  to  seeing 
Julius  Griffin  with  a  pistol  immediately  after 
the  shot  was  fired.  He  had  no  witness  pres- 
ent who  claimed  to  see  the  difflcultr.  and  the 
state  had  no  other  witnesses  present  who 
claimed  to  have  seen  the  difficulty  other  than 
Julius  Griffin  and  Jesse  Lewis  and  appellant's 
father,  who  claimed  to  have  seen  it  from  the 
church,  and  testified  in  the  main  as  did 
Julius  Griffin  and  Jesse  Lewis.  On  the  mo- 
tion for  a  new  trial,  It  was  shown  by  the  af- 
fidavit of  Roxie  Uenfro  that  had  she  been 
able  to  attend  court  she  would  have  testified 
as  follows,  being  in  question  and  answer 
form: 

"Q.  What  is  your  name?  A  Roxie  Uenfro. 
Q.  Where  were  yon  when  Frank  shot  Julius 
Griffin?  A.  In  the  schoolhonse.  Q.  Where  were 
Frank  and  Julias?  A.  Julius  and  Jesse  Lewis 
were  sitting  bj  a  pine  tree.  Q.  Where  was 
Frank?  A.  Frank  was  coming  up  the  road  on 
horseback.  Q.  What  taken  place  when  Frank 
rode  up?  A.  Julius  got  up  and  started  toward 
Frank,  pulling  out  his  pistol  as  he  went.  Q. 
What  did  Frank  do  then?    A.  Frank  pulled  his 

gistol  and  fired.  Q.  Was  Frank  still  on  his 
orse?  A.  Yes.  Q.  Did  7on  see  Frank's  pistol 
before  he  fired?  A.  No.  Q.  Did  yon  see  Jalius 
with  a  pistol  when  Frank  rode  up?    A.  Yes.  1 


Q.  What  kind  of  pistol  did  Jnlios  have?  A  A 
white  or  pearl-handle  pistol." 

Tbla  Is  all  the  affidavit  material  to  the 
question  under  discussion,  and  by  It  It  Is 
seen  that  her  testimony  would  be  corrobora- 
tive of  the  testimony  of  appellant  that  the 
prosecuting  witness  had  a  pistol  on  that  occa- 
sion, drew  it  first,  and  was  advancing  on  ap- 
pellant when  appellant  shot.  Under  the  cir- 
cumstances, we  think  the  court  erred  In  not 
granting  a  new  trial  when  the  absent  witness 
swears  she  would  so  testify  had  she  been  able 
to  attend  court,  and  it  is  shown  that  her  at- 
tendance can  be  secured  on  another  trial. 

Being  of  this  opinion  It  Is  unnecessary  to 
discuss  the  alleged  misconduct  of  the  Jury, 
the  alleged  newly  discovered  testimony,  or 
the  other  questions  presented,  as  they  win 
not  arise  on  another  trial. 

The  Judgment  is  reversed  and  the  cause 
remanded. 


DERRICK  V.  STATE.    (No.  4138.) 

(Court  of  Criminal  Appenls  of  Texas.    June  23, 
1816.) 

1.  Cbiminai,  Law  ©=5&4(3),  600(3)— Cowtiwxt- 
ANCE — Abskwt  Witnesses. 

It  is  not  error  to  deny  eontinnauce  asked  on 
account  of  absence  of  witnesses,  where  one  was 
a  fugitive  from  justice,  and  the  state  admitted 
truth  of  testimony  the  others  were  expected  to 
give. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent.  Dig.  H  1332,  1844;  Dec.  Dig.  «=» 
594(3),  600(3).] 

2.  Cbiiunal  Law  ^=>857(2)  —  Tbiai.  —  Con- 
duct OF  Jtjby. 

It  is  improper,  after  jury  retires,  for  jurors 
favoring  conviction  to  say  to  those  favoring  ac- 
quittal that  conviction  will  stop  disturbances  in 
a  certain  community,  where  there  was  no  evi- 
dence on  that  question. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2(«5 ;   Dec.  Dig.  «=3857(2).] 

3.  Cbiminal  Law  «=a710(l)  —  Tbial  —  Oom- 

MERTB  or  ConNSEL. 

It  is  Improper  for  the  prosecuting  attorney 
in  argument  to  say  that  his  only  witness  had,  at 
the  first  opportunity  and  consistently,  told  the 
same  story,  there  being  no  evidence  to  that  ef- 
fect, since  that  is  supporting  a  witness  as  to 
facts  not  testified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  16C9 ;   Dec  Dig.  «=3T19(1).] 

Appeal  from  Kaufman  County  Court; 
James  A.  Cooley,  Judge. 

Chester  Derrick  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Re- 
versed and  remanded. 

Cosnahan  &  Ashworth,  of  Kaufman,  for  ap- 
pellant C.  C.  McDonald,  Asst  Atty.  Oen., 
for  the  State. 

HARPER,  I.  Appellant  waa  convicted  ot 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $26  and  20  days' 
Imprisonment  in  the  county  JalL 

[t]  There  was  no  error  In  overruling  the 
motion  for  a  continuance.  As  to  what  It  was 
stated  was  expected  to  be  proven 
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ttte  .Witnesses,  the  state  admitted  such  tes- 
timony to  be  true,  and  It  was  so  stated  to 
the  Jury.  As  to  the  third  witness  named  In 
the  application,  he  Is  shown  to  be  a  fugitive 
from  justice. 

[2]  When  the  motion  for  a  new  trial  was 
heard,  one  of  the  jurors  testified  that  be  and 
two  others  first  voted  for  an  acquittal ;  that 
he  (Juror  Undsey)  did  not  think  the  evidence 
sufiiclent  to  show  the  guilt  of  appellant;  that 
the  foreman  of  the  jury,  Mr.  Listen,  said  to 
the  jury  "that  he  lived  near  the  defendant, 
and  that  the  negroes  down  there  were  ac- 
customed to  raising  disturbances,  and  be 
thought  defendant  should  be  convicted,  and 
that  would  break  It  up."  It  seems  that  none 
of  the  other  jurors  were  called,  and  this  was 
all  the  testimony  heard.  The  matter  is  hard- 
ly presented  in  a  way,  as  the  bill  was  not  fil- 
ed until  after  term  time,  we  would  be  au- 
thorized to  reverse  the  case  upon  this  alone; 
but.  Inasmuch  as  we  think  there  is  another 
ground  that  will  necessitate  a  reversal  of  the 
Judgment,  we  call  attention  to  this  matter. 
It  was  improper  to  bring  such  matters  be- 
fore the  jury,  when  there  was  no  evidence  in 
the  case  upon  which  to  base  such  remarks. 

[8]  The  state  made  its  case  by  one  witness 
alone.  The  defendant  denied  making  the 
sale,  and  other  witnesses  testified  to  facts 
rendering  it  highly  improbable  that  appel- 
lant did  make  the  sale  to  the  prosecuting  wit- 
ness. His  reputation  as  a  peaceable,  law- 
abiding  citizen  was  testified  to  by  witnesses. 
C!onnsel  for  the  defendant  in  their  argument 
attacked  the  credibility  of  the  state's  wit- 
ness, insisting  "that  the  witness  had  been 
broken  down  and  the  Jury  could  give  no 
credence  to  his  testimony,"  etc.  In  reply  to 
this  the  county  attorney  said: 

."Sam  Livingston  [the  prosecuting  witness]  on 
the  night  he  was  arrested  told  the  officers  that 
he  bought  whisky  from  appellant,  and  this  was 
bis  first  chance  to  tell  where  he  got  the  whisky; 
the  next  chance  was  before  the  grand  jury,  and 
if  be  had  told  a  different  story  there  do  you 
suppose  they  would  have  returned  a  bill;  and 
the  witness  here  now  makes  the  same  state- 
ment he  made  to  the  officers  when  arrested." 

In  the  record  there  is  no  evidence  as  to 
what  the  prosecuting  witness  told  the  officers 
the  night  of  his  arrest,  or  that  any  whisky 
was  found  on  his  person,  and  no  evidence  as 
to  what  he  testified  to  before  the  grand 
Jury.  This  was  supporting  the  witness  by 
matters  not  testified  to  on  the  trial,  and 
shonld  not  have  been  permitted. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 


STATE   ex   lel.   McNAMARA,.  Oe.   Atty.,   t. 
CLABK,  District  Judge,  et  al.    (No.  3721.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec.  18, 

1915.     Dissenting  Opinion   Feb.  16,   1916. 

Concurring  Opinipn  June  30,  1916.) 

1,  Courts  ®:;;»20i  —  JowsnicxiON  —  Texas  — 
Cbiminal  Appeals. 
If  the  district  court  acts  beyond  its  juris- 
diction by  issuing  an  injunction  restraining  en- 


forcement of  a  criminal  provision,  tiie  Court  of 
Oiminal  Appeals  has  power  to  declare  the  or- 
der a  nullity. 

[Ed.  Note,— For  other  cases,  see  Courts,  Cent 
Die.  a  499,  COl,  619,  75S^,  791;  Dec.  Dig.  <£=> 

2.  CouBTS  «S388  —  JuBisoionoN  —  Tkxas  — 

Cbiminal  Appeals. 
Under  Const,  art.  5,  §  8,  defining  powers  of 
Supreme  Court,  section  6,  defining  jurisdiction 
of  the  Court  of  Civil  Appeals,  and  section  5, 
giving  the  Court  of  Criminal  Appeals  ap^ellats 
Jurisdiction  cocxtenaive  with  the  state  m  all 
criminal  cases,  and  to  issue  writs  of  habeas 
corpus  and  all  other  writs  necessary  to  enforce 
its  jurisdiction,  where  a  law  imposes  s  penalty 
by  prosecution  for  its  violation,  and  not  a  rem- 
edy by  civil  recovery,  the  opinion  of  the  Supreme 
Court  against  its  validity  is  not  binding  on  the 
Court  of  Criminal  Appeals,  wMch  may  proceed 
to  enforce  the  statute. 

[Ed.  Note,— For  other  cases,  see  Courts,  Cent. 
Dig.  a  811,  312 ;    Dec.  Dig.,  <&=>89.] 

S.  CouBTS  '^s>480(l>—JTmi8otonoH— Texas- 
Civil  COTIBTS. 
Civil  courts  may  restrain  by  Injunction  acts 
of  prosecutor  in  enforcing  penal  statute  declar- 
ed valid  by  Court  of  Criminal  Appeals  only 
when  a  vested  property  right  is  about  to  be  in- 
vaded by  such  act. 

[Ed.  Note.— For  other  cases,  gee  Courts,  CemL 
Dig.  i§  1270,  1271,  1274-1278;  Dec.  Dig.  <&=» 
480(1).] 

4.  Injunction   «s>10e(9— When   Ikvob3»- 

Pbopebtt  Riobts. 
Injunction  will  not  lie  to  prevent  enforce- 
ment of  the  pool  hall  law  (Laws  33d  Leg.  e. 
74  rVemon'a  Sayles'  Ann.  (Jiv.  St.  1914,  arts. 
6319a-6319n]),  which  merely  imposes  a  penalty 
upon  violators  and  does  not  affect  property 
rights. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
(3ent.  Dig.  S  179;  Dea  Dig.  «S=»105(2).] 

5.  Constitutional  Law  ®=3l01  —  Vested 
Rights— What  CoNSTrrtrrK. 

Where  an  individual  acquired  pool  hall  and 
fixtures  and  Ucenses  after  prohibitory  penal 
statute  was  adopted  and  declared  valid  by  the 
Court  of  Criminal  Appeals,  but  after  Supreme 
Court  declared  it  invalid,  he  had  no  vested  prop- 
erty rights  to  entitle  bim  to  enjoin  enforcement 
of  the  statute. 

r£ld.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  209-211;  Dec  Dig.  «=> 
101.] 

6.  CoNSTlTUnONAL    LAW    «=9l01    —    VESTED 

Rights— What  Constitute. 
Where  pool  halls  become  inherently  vidous 
and  properly  subject  to  police  power,  the  license 
granted  them  does  not  create  a  vested  right, 
since  no  one  has  a  vested  right  to  carry  on  a 
business  hurtful  to  public  welfare. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  Sf  209-211;  Dea  Dig.  ®=> 
101.] 

7.  Habeas  Cobptjs  ^=344  —  Injunction  *» 
103(1)— When  Issuable  —  RBsnAiNT  is 
Civil  Cause. 

A  court  of  equity  could  not  enjoin  a  grand 
Jury  from  returning  an  Indictment,  if  the  frrand 
Jury  saw  proper  to  do  so,  and  the  Supreme  Court 
could  not  release  on  habeas  corpus  if  they  did 
do  so,  because  their  authority  to  issne  a  writ  i* 
limited  by  the  Constitution  and  Rev.  SL  art. 
1S29,   to  restraint  in  a  civil  cause. 


[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  35;   Dec.  Dig.  «=»44;  Injum 
tion.  Cent  Dig.  g  178;   Dec.  Dig.  ®=>I05(1).I 
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8.  Injttkotion    $=3ip5(l)— Cbiuinal   Pkosk- 
cuTioNB— Statutes— Enfoboement. 

If  prosecution  by  the  county  attorney  ia  en- 
joined, ttie  court  may  appoint  another  person 
to  prosecute,  and  neither  the  Supreme  Ck>urt 
nor  any  court  of  equity  could  prevent  prosecu- 
tion. 

[Ed.  Note.— For  other  cases,  eee  Injunction, 
Cent  Dig.  |  178;   Dec  Dig.  «=»106(1)0 

9.  lilCENSES   «=»!  —  GnAKACTEB  —  PkOFEBTT 

Right. 
A  license  to  operate  a  pool  hall  is  not  a 
property  right,  nor  a  contract,  nor  does  it  create 
a  vested  right,  but  is  a  mere  permit. 

[Kd.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  {  1;  Dec.  Di^.  <S=1. 

For  other  definition)^  see  Words  and  Phrases, 
First  and  Second  Series,  Idceuscs.] 

10.  Injunction  i©=»105(2)— When  Issuable— 
Criminal  Pboceedings. 

The  general  rule  is  that  injunction  will  not 
be  granted  to  stay  criminal  proceedings  or  quasi 
(riminal  proceedings,  wiietber  the  prosecution  be 
for  the  violation  of  the  common  law  or  the  in- 
fraction of  statutes  or  municipal  ordinances. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  |  179;    Dec.  Dig.  ®=»105(2).] 

11.  Pbohibition  €=»10(1)— When  Issuabij:— 
Criuirai,  Pbooeedings. 

If  the  petition  alleges  no  ground  of  injunc- 
tion within  Rev.  St.  arts.  4C43-4693,  the  district 
court  is  without  jurisdiction  to  issue  the  writ; 
and,  the  remedy  by  appeal  from  the  order  grant- 
ing injunction  being  inadequate,  defendant  may 
apply  for  writ  of  prohibition  to  the  Court  of 
Criminal  Appeals  if  the  law  involved  is  penal. 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  |§  37-i2;    Dec  Dig.  «=9lO(l).] 

12.  Coubtb  <S=207(5)— Poweb  to  Issue— Con- 

SriTUnoN— CONSTBUCTION. 

Under  Const,  art  5,  §  5,  stating  the  powers 
of  the  Court  of  Criminal  Appeals,  that  court 
may  issue  writs  of  prohibition  to  enforce  its 
jurisdiction  and  prevent  restraint  of  prosecu- 
tions by  the  civil  courts. 

(Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  <S=9207®.] 

13.  JuDQUENT  ®=3648— Prohibition  ®=3lO(l) 
—Persons  Concluded— Matters  of  Public 
Interest. 

A  judgment  of  the  Court  of  Criminal  Ap- 
peals that  a  prohibitory  pool  hall  law  is  valid 
is  of  such  public  interest  as  to  be  conclusive  up- 
on all  i>er8on8,  and  when  district  courts  seek 
to  enjoin  prosecutions  thereunder,  it  is  the  duty 
of  the  Appellate  Court  to  issue  writs  of  pro- 
hibition. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  IS  1309,  1310;  Dec.  Dig.  «=>648; 
Prohibition,  Cent.  Dig.  §§  37-42 ;  Dec.  Dig.  <S=> 
10(1).] 

Davidson,  J.,  dissenting. 

Problbition  by  the  State,  on  the  relation  of 
John  B.  McNamara,  County  Attorney,  against 
Erwin  J.  Clark,  District  Judge,  and  another, 
in  the  case  of  Sam  Reed  against  John  B. 
McNamara.    Ordered  that  the  writ  Issue. 

John  B.  McXamara,  Co.  Atty.,  and  Damon 
C.  Woods,  Asst.  Co.  Atty.,  both  of  Waco, 
for  relator.  Williams  &  Williams,  of  Waco, 
for  respondents.  O.  0<  McDonald,  Asst.  Atty. 
Gen.,  for  the  State. 

HAKPER,  J.  The  appUcation  of  John  B. 
McNamara,  county  attorney  of  McLennan 
county,  filed  In  this  court,  would  show,  that 
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upon  petition  filed  by  Sam  Beed  in  the  dis- 
trict court  of  the  .Seventy-Fourth  judicial 
district,  alleging— 

"that  he  is  the  owner  of  eight  pofll  and  billiard 
tables,  necessary  balls,  racks,  etc.,  of  the  value 
of  $1,000 ;  that  he  is  renting  a  hall  and  paying 
therefor  the  sum  of  $35  per  month  ;  that  be  has 
procured  state,  coijnty,  and  city  licenses  at  a 
cost  of  $40  to  run  a  pool  hall;  that  if  allowed 
to  run  said  tall  he  can  earn  the  sum  of  $150 
to  $200  per  month.  He  further  alleges  ttiat  at 
an  election  theretofore  held  in  Mclennan  coun- 
ty, under  a  law  adopted  by  tlie  lyegislature  in 
1913,  known  as  the  'pool  hall  law,'  the  running 
of  pool  halls  had  been  prohibited  in  Mcljcnnan 
county.  He  alleges  that  said  act  of  the  Legis- 
lature is  unconstitutional  and  void,  but  unless 
the  said  Jno.  B.  McXamara,  county  attorney, 
is  enjoined,  he  will  institute  criminal  proceed- 
ings against  the  said  Sam  Reed,  wherefore  he 
prays  that  a  writ  of  injunction  be  granted,  re- 
straining the  said  Jno.  B.  McNamara  and  Ms  as- 
sistants from  instituting  any  criminal  proceed- 
ings under  said  law." 

Upon  the  filing  of  said  petition  B.  J.  Clark, 
judge  of  the  district  court  of  the  Seventy- 
Fourth  Judicial  district,  indorsed  thereon 
the  following  order: 

"The  clerk  is  hereby  directed  to  issue  the  writ 
of  injunction  aa  prayed  for,  this  7/26/1915." 

The  derk  of  the  district  court,  in  obedience 
to  said  order,  issued  an  injunction,  enjoining 
and  restraining  the  county  attorney  from 
filing  any  complaint  or  lofbrmatlon  against 
the  said  Sam  Reed  for  a  violation  of  said 
law,  wbidi  was  duly  served  on  the  county 
attorney.  Upon  appUcatlMi  being  first  made 
to  us  by  the  county  attorney,  seeking  relief 
from  BU(^  injunction,  this  court  refused  to 
issue  any  process  until  the  county  attorney 
had  filed  a  motion  or  plea  seeking  the  dis- 
solution of  said  Injunction.  After  tike  court 
liad  refused  to  dissolve  the  injunction,  ait- 
plication  was  again  made  to  us,  when  we 
Issued  temporary  process,  and  set  the  cause 
down  for  hearing.  Upon  the  hearing  It  was 
agreed  that  the  evidence  on  the  motion  to 
dissolve  showed  that  if  the  pool  hall  law  is 
valid,  it  had  been  legally  adopted  In  Mc- 
Lennan county,  and  after  said  law  had  been 
adopted  all  pool  halls  were  closed  in  Mo 
Lennan  county;  that  at  the  time  of  the 
adoption  of  said  law  Sam  Reed  owned  the 
pool  and  billiard  tables,  but  that  he  rented 
the  building  long  after  the  adoption  of  the 
said  law,  and  paid  the  city,  county,  and 
state  license  long  after  the  law  had  been 
adopted,  and  after  the  Court  of  Criminal 
Appeals  in  Ex  parte  Francis,  ,72  Tex.  Cr.  B. 
304,  165  S.  W.  147,  had  held  the  law  valid, 
and  had  not  rented  the  building,  nor  obtained 
the  state,  county,  and  city  licenses  until 
after  the  Supreme  Court  had  rendered  the 
opinion  hi  Ex  parte  Mitchell,  177  S.  W.  95.3, 
in  which  that  court  held  the  law  invalid.     . 

[1]  The  first  inquiry  to  be  made  is  whether 
or  not  under  the  above  state  of  facts  it  was 
within  the  Jurisdiction  and  authority  of  the 
district  court  of  McLennan  county  to  issue 
the  writ  of  injunction  under  the- Constitution 
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and  laws  of  this  state.  If  so,  then  we  would 
hare  no  Jurisdiction  nor  authority  to  Inter- 
fere with  the  orders  made  by  that  court  in 
granting  the  injunction,  no  matter  how  un- 
wise we  might  deem  Its  action.  If  It  had 
Jurisdiction  and  authority  to  issue  the  writ, 
we  cannot  pass  on  whether  it  acted  properly 
or  improperly  in  doing  so.  On  the  other 
hand,  If  the  facts  set  out  did  not  confer  Juris- 
diction upon  the  district  court  to  Issue  the 
writ  of  Injunction,  then  Its  action  In  doing 
so  Is  wholly  Toid,  and  if  the  order  Is  void, 
and  under  It  the  enforcement  of  the  criminal 
laws  of  this  state  Is  being  restrained,  we 
think,  under  the  law,  this  court  has  not  only 
the  authority,  but  it  la  its  duty,  to  declare 
such  order  a  nullity,  in  order  that  the  county 
attorney  may  proceed  with  the  proper  per- 
formance of  the  duties  enjoined  on  him  by 
the  other  laws  of  this  state  the  Talidity  of 
which  are  not  questioned. 

[2]  Whether  wisely  or  unwisely,  the  peo- 
ple of  this  state  in  framing  their  Constitution 
divided  the  Jurisdiction  of  the  dvll  and  crim- 
inal courts  of  final  resort,  conferring  on  the 
Supreme  Court  final  Jurisdiction  In  all  civil 
matters,  and  upon  this  court  final  Jurisdic- 
tion in  all  criminal  matters.  Section  3,  art. 
5,  defines  the  JurlsdlctloQ  of  the  Supreme 
Court,  and  section  6  of  said  article  defines 
the  Jurisdiction  of  the  Courts  of  Civil  Ap- 
peals, making  It  plain  that  the  Jurisdiction 
of  those  courts  extends  to  dvll  cases  only. 
Section  5  of  said  article  specifically  provides 
that  this  conrt,  the  Court  of  Criminal  Ai>- 
peals,  "shall  have  appellate  Jurisdiction  co- 
extensive with  the  limits  of  the  state  in  all 
trimlnal  cases  of  whatever  grade,"  and  it  is 
given  the  power  to  Issue  writs  of  habeas 
corpus,  and  issue  all  such  other  writs  as  may 
be  necessary  to  enforce  its  Jurisdiction.  Thus 
the  people,  in  their  Constitution,  drew  a  def- 
inite line  of  division  of  Jurisdiction  and  au- 
thority between  the  courts  of  this  state,  and 
if  the  pool  ball  law  provided  a  penalty  to  be 
recovered  by  dvll  suit,  this  court  would  have 
no  JurlsdictloD  to  inquire  Into  the  validity 
of  the  law,  or  to  seek  to  enforce  it  or  restrain 
its  enforcement,  and  we  would  seek  to  exer- 
dse  none.  However,  the  Legislature,  in  its 
wisdom,  saw  proper  to  make  a  violation  of 
that  law  a  crime,  and  provide  for  the  punish- 
ment for  a  violation  of  its  provisions,  en- 
forceable only  upon  the  filing  of  an  Indict- 
ment or  information.  Section  13  of  the  act 
provides,  when  the  law  is  put  in  operation  In 
a  given  territory: 

"Any  person  who  shall  thereafter  operate  or 
maintain  a  pool  hall  shall  be  subject  to  prose- 
cution, and  on  conviction  shall  be  punished  by 
tine  of  not  less  than  $25.00  and  not  to  exceed 
1100.00,  or  by  confinement  In  the  county  Jail 
not  less  than  thirty  days  nor  more  than  one 
year,  and  each  day  such  pool  ball  is  run  shall 
constitute  a  separate  offense." 

No  provision  is  made  to  collect  any  penalty 
for  violating  the  law  by  any  dvll  suit.  Un- 
fortunately the  Supreme  Court  and  this  court 
arrived  at  dUferent  oonduslons  as  to  the 


validity  of  this  law.  As  said  by  us  In  Ex 
parte  John  Mode,  180  S.  W.  709,  recently  de- 
dded,  but  not  yet  officially  reported.  In  ap- 
boldlng  the  vaUdlty  of  the  law,  had  the  Leg- 
islature provided  for  the  recovery  of  a  pe- 
cuniary penalty  by  a  civil  suit,  we  would 
concede  that  under  the  Constitution  of  this 
state,  the  opinion  of  the  Supreme  Court  was 
binding,  as  it  was  given  final  Jurisdiction  in 
all  civil  suits.  But  the  Legislature  did  not 
so  provide,  and  made  the  enforcement  of  the 
law  a  criminal  case,  and  of  which  cases  the 
Constitution  made  this  court  the  court  of 
final  Jurisdiction,  and  this  court  has  twice 
upheld  the  validity  of  the  law,  in  suits 
brought  to  test  its  constitutionality.  That 
question  we  do  not  care  to  again  discuss,  as 
we  have  so  fully  set  forth  our  reasons  in 
Ex  parte  John  Mode,  supra,  and  in  Ex  parte 
Francis,  72  Tex.  Cr.  R.  304,  165  S.  W.  147. 

[3]  The  question  next  arises  Is,  When  have 
civil  courts  the  Jurisdiction  to  restrain  by  in- 
junction, an  oflicer  from  enforcing  a  criminal 
law  which  the  dvll  courts  deem  unooostitu- 
tlonal,  and  especially  in  a  state  like  this, 
where  the  civil  and  criminal  Jurisdiction 
of  the  courts  have  been  separated,  and  two 
courts  of  final  resort  created?  A  writ  of  in- 
junction is  an  equitable  remedy,  and  that 
well-known  author  on  Injunctions,  Mr.  High, 
says.  In  section  68: 

"Since  courts  of  equity  deal  only  with  civil 
and  property  rights,  they  will  not  interfere  by 
injunction  with  criminal  proceedings,  bavin? 
no  jurisdiction  or  power  to  afford  relief  in  sndi 
cases.  Jurisdiction  over  such  actions  is  confer- 
red upon  courts  specially  created  to  hear  them, 
and  with  few  exceptions,  it  is  beyond  the  power 
of  equity  to  control,  or  in  any  manner  interfere 
with,  such  proceedings  by  injunction.  If,  how- 
ever, the  act  concerning  which  an  arrest  or 
criminal  prosecution  is  threatened  affects  ciril 
property  and  its  enjoyment,  in  protecting  the 
property  right,  equity  may  properly  enjoin  tlie 
criminal  prosecution.  But  in  such  case  its  in- 
terference is  founded  solely  upon  the  ground  of 
injury  to  property  and  the  necessity  of  preserv- 
ing property  rights.  And  where  such  rights  are 
not  clearly  involved,  the  relief  will  be  denied." 

And  In  section  1244  he  says: 

"It  necessarily  follows  from  the  doctrines  above 
stated  that  when  municipal  ordinances  have 
been  enacted  by  proper  nuthority,  proceedings 
on  the  part  of  municipal  officers  for  their  en- 
forcement will  not  be  enjoined  merely  because 
of  the  alleged  Illegality  of  the  ordinances.  A 
court  of  equity  will  not,  therefore,  interfere  by 
injunction  to  restrain  municipal  officers  from 
prosecuting  suits  against  complainants,  or  from 
interfering  with  their  business  because  of  their 
violation  of  municipal  ordinances  which  are  al- 
leged to  be  illegal,  since  the  question  of  the  vt- 
lidity  of  such  ordinances  does  not  properly  per- 
tain to  a  court  of  equity  when  complainaots 
have  a  perfect  remedy  at  law,  If  the  ordinances 
are  invalid"  (citing  many  authorities  and  illm- 
tratlons). ' 

The  American  and  English  Bncy.  of  Law. 
vol.  16,  page  370,  lays  down  the  rule: 

"It  is  a  well-settled  rule,  both  in  England  and 
America,  that  a  conrt  of  equity  has  no  jorisdic- 
tion  to  interfere  by  injunction  to  ^  resUain  > 
criminal  prosecution,  whether  the  violations  ho 
for  violations  of  statutes  or  for  an  Infraction  of 
munidpal  ordinances.  The  rule  applies  whe(l|^ 
er  the  prosecution  is  by  indictment  or  by  sum- 
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marjr  ptoceea,  and  to.  prosecutions  which  uq 
merely  threatened  or  anticipated,  as  well  as 
those  which  hare  already  been  commenced.  If 
the  prosecution  is  nnder  an  ordinance,  no  ground 
for  enjoining  it  is  constituted  by  the  fact  that 
the  ordinance  is  void.  There  is  a  line  of  deci- 
sions which  establish  an  exception  to  the  rule. 
In  those  cases  where  the  enforcement  of  an  ordi- 
nance  or  statute  would  work  great  injury  to 
property  rights,  injunctions  are  allowed." 

The  Supreme  Court  of  the  United  States 
is  generally  regarded  as. the  highest  author- 
ity on  any  question  of  law  In  this  country. 
la  the  case  of  Bz  parte  Sawyer,  124  U.  S. 
200.  8  Sup.  Ct  482,  31  L.  fi)d.  402,  that  ooort 
says: 

"Any  jurisdiction  over  criminal  matters  that 
the  Kngliah  Court  of  Chancery  ever  had  became 
obsolete  long  ago,  except  as  incidental  to  Its 
peculiar  jurisdiction  for  the  protection  of  in- 
fants, or  under  its  authority  to  issue  writs  of 
habeas  corpus  for  the  discharge  of  persons  un- 
lawfully imprisoned.  2  Hale,  P.  C.  147;  Gee 
V.  Pritchard,  2  Swanst  402,  413 ;  1  Spence,  Bq. 
Jnr.  680;  Atty.  Gen.  v.  titica  Ins.  Co.,  2 
Johns.  Oh.  £N.  T.)  371.  378. 

"From  long  before  the  Declaration  of  Inde- 
pendence, it  has  been  settled  in  England  that  a 
hill  to  stay  criminal  proceedings  is  not  within 
the  jurisdiction  of  the  Court  of  Chancery,  wheth- 
er those  proceedings  are  by  indictment  or  by 
summary  process. 

"Liord  Chief  Justice  Holt,  in  declining,  upon  a 
motion  in  the  Queen's  Bench  for  an  attachment 
against  an  attorney  for  professional  misconduct, 
tu  make  it  a  part  of  the  rule  to  show  cause  that 
he  should  not  move  for  an  injunction  in  chancery 
in  the  meantime,  said:  'Sure,  chancei?  would 
not  grant  an  injunction  in  a  criminal  matter  un- 
der examination  in  this  court;  and,  if  they  did, 
this  court  would  break  it,  and  protect  any  that 
would  proceed  in  contempt  of  it'  Holderstaffe 
V.  Saunders,  Cas.  temp.  Holt.  136;  S.  C.  6 
Mod.  16w 

"liOid  Chancellor  Hardwicke,  while  exerda- 
ine  the  power  of  the  Conrt  of  Chancery,  inciden- 
tal to  the  disposition  of  a  case  pending  before  it 
of  restraining  a  plsrintlff,  who  had  by  liis  bill 
sabmitted  his  rights  to  its  determination,  from 
proceeding  as  to  tho  same  matter  before  another 
tribunal,  either  by  indictment  or  by  action,  as- 
serted in  the  strongest  terms  the  want  of  any 
power  or  jurisdiction  to  entertain  a  bill  for  an 
injunction  to  stay  criminal  proceedings,  saying: 
'This  court  has  not  originally,  and  strictly,  any 
restraining  power  over  criminal  prosecutions;' 
and  again,  'T&is  court  has  no  jurisdiction  to 
grant  an  Injunction  to  stay  proceedings  on  a 
mandamus,  nor  to  an  indictment,  nor  to  an  in- 
formation, nor  to  a  writ  of  prohibition,  that  I 
know  of.'  Mayor,  etc.,  and  Corporation  of  York 
V.  Pilkington.  2  Atk.  302;  S.  C.  9  Mod.  273; 
Montague  t.  Dudman,  2  Yes.  Sr.  896,  398.  •  *  * 

"Mr.  Jnstice  Story,  in  his  Commentaries  on 
Kqnity  Jurisprudence,  affirms  the  same  doctrine. 
Story,  Sq.  Jur.  883.  And  in  the  American 
courts,  so  fat  as  we  axe  informed,  it  has  been 
strictly  and  nnifomdy  upheld,  and  has  been  ap- 
plied alike  whether  the  prosecutions  or  arrests 
sought  to  be  restrained  arose  tinder  statutes  of 
the  state  or  under  municipal  ordinances.  West 
V.  Mayor,  of  N.  Y.,  10  Paijre  W.  T.]  589;  Davis 
▼.  Am.  Sode^,  etc.,  76  N.  Y.  862;  Tyler  v. 
Hamersley,  44  Conn.  419,  422  [26  Am.  Rep 
479];  Stuart  v.  La  Salle  Co.,  83  111.  341  [■& 
Am.  Rep.  897] ;  Devron  v.  First  Municipality, 
4  I*.  Ann.  11 ;  Iievy  r.  Shreveport.  27  La.  Ann. 
620:  Moses  -v.  MobUe,  62  Ala.  198;  Ganlt  v. 
Wallis,  63  Ga.  675 :  PhUlips  v.  Stone  Moun- 
tain, 61  Ga.  886;  Cohen  v.  Goldsboro  Com'rs, 
77  N.  a  2;  Waters-Pierce  Oil  Co.  v.  Little 
Rock,  39  Ark.  412:  Spink  v.  Francis  [O.  C]  19 
Fed.  67a  and  (C.  C.I  20  Fed.  667;  Suess  r.  No- 
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And  in  Davis  t.  Lob  Angeles,  189  U.  S.' 
216,  23  Sup.  Ct  498,  47  U  Ed.  778,  the  Su- 
preme Court  says: 

"That  a  court  of  equity  has  no  general  power 
to  enjoin  or  stay  criminal  proceedings  unless 
•■  ♦  'to  prohibit  the  Invasion  of  rights  of 
property  by  the  enforcement  of  on  unconstitu- 
tional law  was  so  fully  considered  and  settled 
in  an  elaborate  opinion  by  Mr.  Justice  Gray, 
in  Re  Sawyer,  124  U.  S.  200  [8  Sup.  Ct  482, 
31  Lt  Ed.  402].  that  no  further  reference  to 
authorities  is  deemed  necessary."  ' 

Onr  own  Supreme  Court  has  followed  this 
rale,  and  in  Ohlsbolm  ▼.  Adams,  71  Tex. 
682,  10  S.  W.  336,  Chief  Justice  Stayton, 
speaking  for  the  court,  says: 

"It  is  too  clear  that  a  threatened  prosecution 
for  a  violation  of  a  law,  defining  anid  prescrib- 
ing a  punishment  for  crime,  of  whatever  grade, 
furnishes  no  ground  on  which  a  court  of  equity 
can  grant  an  injunction." 

And  In  the  case  of  City  of  Austin  v.  Ceme- 
tery Ass'n,  87  Tex.  331,  29  S.  W.  646,  30  S. 
W.  430,  Chief  Justice  Gaines,  speaking  for 
the  court,  reiterates  the  rule,  and  holds: 

"Courts  of  criminal  jurisdiction  have  power 
to  enforce  an  observance  of  statutes  against 
crime  by  visiting  upon  offenders  the  penalties 
affixed  for  their  infraction,  and  ordinarily  no 
one  cancall  to  his  aid  the  powers  of  a  court  of 
equity  in  order  to  enforce  their  observance. 
Yet  it  has  been  held  that  'the  court  will  inter- 
fere to  prevent  acts  amounting  to  crime  if  they 
do  not  stop  a  crime,  but  also  go  to  the  destruc- 
tion or  deterioration  of  the  value  of  property.' " 

He  illustrates  the  rule: 
"Snppose  a  city,  not  having  the  power  nnder 
its  charter  to  do  so,  should  pass  an  ordinance 
prohibiting  the  sale  of  butcher's  meat  in  a  cer- 
tain locality,  and  suppose  it  should  also  prohibit 
any  one  from  selling  meat  to  be  there  sold  or 
trom  buying  in  the  prohibited  place?  The  ordi- 
nance would  be  void,  but  could  any  one  say 
that  the  business  of  a  market  man  in  the  lo- 
cality might  not  be  effectually  destroyed  bv  it? 
Under  such  drcumstances,  we  are  of  Uie  opinion 
he  should  have  the  right  to  proceed  against  the 
corporation  to  enjoin  its  enforcement  If  A  pen- 
alty was  denounced  against  no  one  but  the 
market  man  who  should  sell,  it  would  seem  his 
remedy  would  be  to  proceed  with  his  business 
and  defeat  any  prosecution  that  should  be 
brought  against  him  for  the  infraction  of  the 
void  ordinance." 

[4]  In  the  Pool  Hall  Law  (Laws  33d  Leg. 
c  74  [Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  e319a-6319n]),  a  penalty  la  denounced 
against  no  one  except  the  man  who  shall  run 
a  pool  faaU  in  the  prohibited  territory,  and  In 
such  an  Instance,  Chief  Justice  Gaines  holds 
no  injunction,  will  lie,  even  though  the  ordi- 
nance be  void.  And  this  is  the  unbroken 
rule  of  decision  in  our  Supreme  Court ;  That 
no  injunction  will  lie  to  restrain  the  enforce- 
ment of  a  criminal  law,  even  though  In  their 
opinion  void,'  unless  IrrejMrable  injury  will 
he  done  to  property  rights.  It  Is  the  prop- 
erty rights  the  court  protects.  In  rendering 
thds  opinion  Chief  Justice  Gaines  recognized 
It  was  in  conflict  with  a  line  of  decisions 
holding  that,  even  in  such  instance,  an  in- 
junction will  not  lie,  citing  Wardens  v.  Wash- 
ington, 109  N.  C.  21,  13  S.  E.  700,  but  be  fol- 
lows the  rule  that  a  conrt  of 
in  such  an  Instance,  protect  property 
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reparable  Injnry,  citing  Atlanta  v.  Gaslight 
Co.,  71  Ga.  106,  as  authority  for  so  holding. 
When  the  Georgia  court  had  rendered  the 
opinion  In  the  case  of  Atlanta  ▼.  Gaslight  Oo., 
supra,  it  appears  that  it  was  contended  in 
that  state  (as  some  seem  to  contend  in  this 
state)  that  it  was  authority  for  holding 
that  the  civil  courts  would  enjoin  the  en- 
forcement of  a  law  if  they  deemed  It  void, 
even  though'  ho  vested  property  rights  were 
Involved,  but  the  Supreme  Ck>urt  of  Georgia, 
in  the  case  of  Faulk  v.  Mayor  of  Sycamore, 
104  Ga.  24,  30  S.  E.  417,  41  L.  B.  A.  772,  69 
Am.  St.  Rep.  128,  made  it  plain  that  no  such 
rule  of  law  had  been  announced  in  the  case  of 
Atlanta  v.  Gaslight  Co.,  supra,  and  adheres 
to  the  rule  that: 

"Courts  of  equity  will  not  by  injunction  pre- 
vent the  institution  of  prosecutions  for  criminal 
offenses,  whether  the  same  be  violations  of  state 
statutes  or  municipal  ordinances ;  nor  will  they, 
upon  a  petition  for  an  injunction  of  this  nature 
inquire  into  the  constitaitionality  of  a  legisla- 
tive act  making  penal  the  act  or  acts  for  the 
doing  of  which  prosecutions  are  threatened." 

They  say: 

"It  will  be  seen  that  the  distinguishing  fea- 
ture of  that  case,  and  the  one  which  was  suc- 
cessfully cmployetl  in  invoking  the  interposition 
of  equity,  was  the  patent  fact  that  the  threat- 
ened 'prosecutions  under  the  municipal  ordinance 
were  being  useq,  not  for  the  legitimate  purpose 
of  preventing  the  streets  of  a  city  from  being 
unlawfully  injured  or  obstructed,  but  for  the 
purpose  of  destroying  Qie  valuable,  vested  fran- 
chises of  the  Gate  City  Gaslight  C!o.,  and  equity 
*  *  *  stretched  forth  its  strong  arm  to  pre- 
vent Irreparable  damages." 

[5]  And  this  Is  the  rule  wlilch  Judge 
Gaines  announces:  That  an  injunction  will 
issue  only  to  prevent  the  destruction  of  vest- 
ed property  rights.  Under  the  petition  filed 
for  injunction  in  the  case  we  are  consider- 
ing, and  under  the  facts  agreed  to,  no  vested 
civil  property  rights  are  or  can  be  Involved. 
But  the  case  of  Paulk  v.  Mayor  of  Sycamore, 
supra,  is  one  In  which  the  facts  are  almost 
identical  with  this  one,  and  the  Supreme 
Court  of  Georgia  says: 

"Here  no  question  as  to  the  destruction  or  in- 
vasion of  civil  rights  which  had  become  vested 
twder  a  legislative  charter  is  presented ;  and, 
so  far  as  the  record  discloses,  the  municipal 
authorities  of  Sycamore  are  simply  endeavoring, 
in  good  faith,  to  enforce  the  penal  provisions  of 
the  charter  and  ordinance  of  the  city,  the  enact- 
ment of  each  of  which  appears  to  have  been  a 
bona  fide  effort  to  exercise  the  police  power,  for 
the  protection  and  preservation  of  the  peace  and 
good  order  of  the  community.  The  plaintiff  in 
error,  with  full  knowledge  that  the  charter  of 
the  city  contained  a  provision  prohibiting  the 
sale  of  intoxicating  liquors  within  its  incorporat- 
ed limits,  and  that  one  of  its  ordinances  prohibit- 
ed the  keeping  of  surfi  liquors  for  sale  or  barter 
therein,  after  seeking  and  taking  legal  advioe,  de- 
liberately purchased  a  stock  of  whisky,  beer,  etc., 
brocured  state  and  federal  licenses,  opened  a 
'store'  in  that  dty,  and  commenced  selling  Ms 
stock,  in  defiance  of  the  law  and  the  ordinance. 
Having  voluntarily  gotten  himself  into  this  ps«- 
dicament,  he  now  invokes  the  aid  of  equity  to 
extricate  him  therefrom,  upon  the  plea  that  his 
business  will  be  ruined,  without  authority  of 
law,  unless  he  is  accorded  this  relief.  He  de- 
liberately undertook  to  test  the  validity  of  both 
the  local  law  and  ordinance  of  Sycamore  by 


voluntarily  and  knowingly  enraging  in  the  busi- 
ness which  they  prohibited.  He  has  ample  op- 
portunity to  make  this  test  in  tlie  court  having 
jurisdiction  over  criminal  matters,  and  a  court 
of  equity  will  not  invade  their  domain  in  his 
behalf. 

"A  case  which  is  almost  the  exact  counterpart 
of  this  one  is  that  of  Burnett  v.  Craig,  30  Ala. 
135,  68  Am.  Dec.  115,  in  which  there  was  a  bill 
for  injunction  which  alleged  that  the  town  coun- 
cil of  Cahaba  had  passed  an  ordinance  fixing  a  li- 
cense for  retailing  within  its  incorporate  limits; 
that  the  complainant  had  obtained  a  state  li- 
cense, and,  acting  upon  legal  advice  that  the 
ordinance  was  illegal,  had  opened  a  store  in  that 
town,  and  commenced  retailing  spirituous  liq- 
uoi-s ;  that  he  was  thereupon  arrested  for  violat- 
ing the  ordinance,  and  lined  and  imprisoned; 
that  he  had  'instituted  a  proceeding,  which  was 
still  pending,  to  test  the  ordinance ;  and  that  the 
council  still  threatened  to  fine  and  impri.<ion 
him  as  lone  as  he  persisted  in  carrying  on  his 
bcsiness.  The  prayer  was  that  the  municipal 
authorities  be  enjoined  until  the  validity  of  the 
ordinance  was  determined  by  the  legal  proceed- 
ings. The  bill  was  dismissed  in  the  court  be- 
low for  want  of  equity,  and  the  case  was  carried 
to  the  Supreme  Court,  where  the  judgment  of 
the  lower  court  was  affirmed,  the  higher  conrt 
holding  that  'chancery  will  not  restrain  quasi 
criminal  proceedings  on  the  part  of  the  raimiri- 
pal  authorities  (of  a  municipal  corporation)  for 
repeated  violations  of  an  alleged  invalid  ordi- 
nance.' " 

Our  own  civil  courts  also  so  hold.  In  the 
case  of  Lane  v.  SChultz  &  Buss,  146  S.  W. 
1012,  the  Court  of  Civil  Appeals  at  San  An- 
tonio holds: 

"Plaintiffs  were  doing  bnsdness  under  a  U- 
cense  granted  them,  and  what  they  complain  of 
is  that  the  comptroller  and  county  judge  were 
molesting  them  by  threats  of  criminal  prosecu- 
tion for  carrying  on  the  business  without  a  h- 
ccnse.  The  foundation  of  their  position  is  that 
they  had  a  valid  license,  and  that  the  acts  of 
said  officers,  primarily  the  action  of  the  comp- 
troller, were,  under  the  circamstances,  without 
warrant  of  law  and  void.  We  are  satisfied  that 
plaintiffs'  right  to  do  business  nnder  said 
new  license  can  as  readily,  and  more  conclusive- 
ly, be  determined  in  the  proposed  criminal  pro- 
ceeding, if  brought,  and  that  if,  as  courts  of 
equity,  the  district  courts  of  the  state  should  as- 
sume jurisdiction  to  grant  injunction  in  this 
class  of  cases,  and  forestall  the  criminal  courts 
by  trying  the  questions  Involved,  it  would  be  a 
precedent  to  practically  transfer  a  large  portion 
of  the  criminal  jurisdiction  to  the  civil  dodtet, 
where  it  does  not  belong. 

"Another  -very  important  consideration  is 
that  it  would  have  to  be  held,  in  order  to  snp- 
port  the  jurisdiction  to  grant  injunction,  that 
as  between  the  state  and  the  liquor  dealer  the 
latter  has  a  property  right  in  the  license  or 
privilege  to  carry  on  his  business,  and  the  tn- 
tborities  are  agreed  that,  as  against  the  state, 
such  right  does  not  exist.  It  would  be  useless 
to  pursue  the  subject  further,  in  vi^w  of  tbe 
reasoning  of  the  Supreme  Court  in  Greiner  v. 
Truett,  97  Tex.  877,  79  S.  W.  4." 

The  court  then  adds: 

"We  express  no  opinion  at  this  time  on  the 
question  whether  or  not  the  new  license  was  ren- 
dered void  hy  reason  of  the  forfeiture  declared 
by  the  comptroller  of  the  1910  license.  'Whst 
we  decide  on  this  appeal  is  simply  that  the  tem- 
porary injunctions  were  itnproperly  granted." 

Our  cIvU  courts  have  also  held  that  a  li- 
cense la  but  a  permit,  and  grants  no  vested 
rights  that  may  not  be  revoked.  In  Hemsn- 
dez  V.  State)  135  S.  W.  17B.  the  Court  of^ 
Civil  Appeals  at  San  Antonio  held: 
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"It  caiioot  be  said  that  the  license  rer'oSed  by 
the  order-  appealed  from  was  of  such  value  aa 
would  form  a  ba^is  for  a  civil  case  within  the 
jarisdictioo  of  the  county  court.  A  license  to 
sell  intoxicating  Uqnors  is  neither  a  contract 
Bor  a  property  right  in  tbe  licensee,  but  a  mere 
permit  to  do  what  would  otherwise  be  unlawful. 
It  has  none  of  the  elements  of  property,  and 
confers  none  within  the  contemplation  of  the 
constitutional  provision  that  'no  person  shall  he 
deprived  of  life,  liberty  or  property  without  due 
process  of  law' ;  there  being  no  vested  right  in 
a  license  which  a  state  may  not  take  away  when 
the  interest  of  the  public  may  demand  it.  The 
rights  and  privileges  of  the  licensee  exist  solely 
by  virtue  or  the  law  under  which  the  license  is 
granted,  and  are  anbject  to  the  police  power  of 
the  state  under  which  the  license  was  granted, 
which  power  itself  precludes  the  state  from  di- 
vesting  itself  of  it  whenever  the  interest  of  the 

£ublic  maydemand  it.  See  Black,  Intoxicating 
liquors,  lz7,  145,  150;  Joyce,  Intoxicating  Liq- 
uors, 186-187,  190;  Cooiey's  Constitutional 
Limitations  (7th  Ed.)  p.  887 ;  Crowley  v,  Chris- 
tensen,  137  U.  S.  86,  11  Sup.  Ot.  13,  34  L.  Ed. 
620 ;  YoungUood  y.  Sexton.  32  Mich.  406.  20 
Am.  Bep.  664;  Com.  v.  Kinsley,  183  Masa  678; 
Voight  V.  Excise  Com'rs,  59  N.  J.  Law,  358,  36 
Atl.  686.  37  I*  B.  A.  292 ;  Sprayberry  v.  At- 
lanta, 87  Ga.  120,  13  8.  B.  197;  Claossen  t. 
Luveme,  108  Minn.  491,  116  N.  W.  643.  16  L. 
E.  A.  (N.  S.)  698  [14  Ann.  Cas.  673] ;  Le  Croix 
T.  County  Commissioners,  60  Conn.  321,  47  Am. 
Bep.  648;  Calder  v.  Kurby,  5  Gray  (71  Mass.) 
597 ;  Newson  v.  City  of  Galveston,  76  Tex.  659, 
13  S.  W.  368,  7  L.  B.  A.  707." 

In  tbe  case  of  Baldaccbl  v.  Goodlet,  145  S. 
W.  325,  the  Court  of  Civil  Appeals  (Galveston 
district)  lield: 

"A  license  to  sell  intoxicating  liquor  is  a 
mere  permit  and  not  a  vested  property  right  or 
contract  right,  and  the  state  may,  in  the  exer- 
cise of  its  police  power,  revoke  it. 

And  tbe  ooart  held  no  injunction  would  is- 
sue. Tbe  rale  announced  in  this  case  was  af- 
firmed by  our  Supreme  Court,  and  a  wrft;  of 
error  refused. 

[6]  Not  only  is  this  the  holding  of  our  civil 
courts,  but  this  court  has  held  that  a  license 
is  a  bare  permit  Bz  parte  Vaccarezza,  62 
Tex.  Or.  B.  112,  105  S.  W.  1119;  Ex  parte 
I>ynn,  19  Tex.  App.  295.  In  those  cases  it 
was  beld  that  In  revoking  a  license  it  was 
not  a  talcing  or  destruction  of  projwrty  with- 
in tbe  purview  of  the  Constitution.  Judge 
Willson  says  there  is  strong  reasoning  to 
support  that  position — 

"but  opposed  to  these  views  there  is  a  strong 
and  almost  uniform  array  of  authorities  which 
unequivocally  declare  tliat  laws  such  as  our  lo- 
cal option  law  are  within  the  scope  of  the  po- 
lice powers  of  a  state,  and  do  not  take,  damage, 
or  destroy  private  property  for  public  use  with- 
in tbe  meaning  of  that  provision  of  the  organic 
law,  and  do  not  infringe  upon  any  other  pro- 
Tision  of  constitutional  law." 

He  was  speaking  of  our  local  option  liquor 
law,  which  revoked  license,  prevented  the  us- 
ing of  houses  as  a  place  ef  sale  theretofore 
so  used,  tbe  stock  of  liQUOrs  on  band,  pros- 
pective profits,  and  the  fixtures  necessarily 
connected  with  said  business.  A  man  having 
a  mere  permit  to  pursue  such  business,  tbe 
state  bad  a  right  to  revoke  it,  one  had  no 
property  right  in  such  license.  And  the  fact 
ttiat  tbe  building  would  hav«  to  be  used  for 
some  otber  pbiitose,  that  bis  stock  oC  liquors 


could  not  be-  sold  la  that  territory,  and  that 
his  counters,  shelving,  and  glasses,  which 
were  peculiarly  applicable  to  that  business, 
o»uld  be  no  longer  so  used  was  not  tak- 
ing ■  hway  from  him  any  vested  right,  nor 
destructfon  of  property  within  the  purview  of 
the  law.  And  as  that  law  was  passed  under 
the  police-  power,  so  was  the  pool  hall  law, 
and  one  has  no  more  vested  right  in  a  li- 
cense In  one  instance  than  In  the  other. 
Pool  balls  bad  become  in  some  instances  no- 
toriously obnoxious  and  hurtful  to  the  public 
welfare.  In  portions  of  the  state,  where 
there  were  no  liquor  saloons,  and  after  9:30 
in  other  territory,  they  had  become,  in  many 
Instances,  tbe  resort  of  thieves  and  criminals 
of  every  class.  In  them  more  than  any  oth- 
er place  is  where  the  "bootlegging"  in  both 
dry  and  wet  territory  was  carried  on.  In 
this  resort  of  the  criminals,  crimes  were 
hatched,  and  tbe  boys  and  young  men  who 
entered  them  were  brought  in  contact  with 
Improper  Influences.  They  bad  become  fes- 
tering sores,  and  by  this  law  an  opportunity 
was  given  to  those  communities,  where  tbe 
pool  hall  had  become  the  breeding  place  of 
vice,  to  close  them  unuer  the  police  power  of 
the  state,  and  no  man  has  a  vested  right  to 
carry  on  any  business  that  has  become  hurt- 
ful to  the  public  welfare.  It  is  a  matter  of 
common  knowledge  that  they  were  so  run,  in 
some  instances,-  as  to  be  more  obnoxious  to 
the  general  welfare  of  the  state  than  the 
open  saloon.  There  were  no  restrictions 
around  those  who  could  obtain  a  license  to 
run  such  a  place  as  there  were  about  the 
saloon;  they  were  and  are  under  no  bond 
to  obey  tbe  law,  and  we  cannot  conceive  how 
any  court  can  hold  that  any  person  has  a 
vested  right  to  run  that  character  of  place 
which  a  court  of  equity  can  or  would  pro- 
tect by  a  writ  of  Injunction.  In  the  case  of 
Littleton  V.  Burgess,  14  Wyo.  173,  82  Pac. 
865,  2  L.  R.  A. .  (N.  S.)  631,  the  Supreme 
Court  of  Wyoming,  in  a  case  where  the  plain- 
tiff had  a  Ucense  to  run  a  gambling  house, 
and  sought  to  enjoin  the  county  attorney 
from  prosecuting  him,  claiming  that  it  was 
an  invasion  of  his  rights,  says: 

"The   principal   question   that  confronts   us, 

and  one  which  we  think  is  decisive  of  this  case, 
is  whether  a  court  of  equity  has  jurisdiction  to 
afford  the  relief  sought  by  the  plaintiff.  The 
jurisdiction  of  a  court  of  equity,  unless  express- 
ly made  so  by  statute,  is  limited  to  the  proteo- 
tion  of  the  rights  of  property.  It  has  no  juris- 
diction over  the  prosecution  of  crimes.  To  as- 
sume such  jurisdiction  is  to  invade  the  domain 
of  tbe  courts  of  law,  and  both  the  executive  and 
administrative  departments  of  government.  L^t 
us  investigate  for  a  moment  where  the  conten- 
tion of  plaintiif.  If  sustained,  would  lead.  The 
defendant  is  the  prosecuting  attorney  of  Sheri- 
dan county,  charged  with  the  duty  of  prosecut- 
ing within  his  county  all  infractions  of  the 
criminal  laws  of  the  state.  He  was  litoceeding 
tmder  the  provisions  of  a  general  statute  of  the 
state  making  gambling,  a  crime,-  asd  prohibit- 
ing the  same.     Criminal  prosecutions  are  con- 


ducted  in  Wyoming  in  the  name  of  the  state.  (  i^i'^r\lc> 
The  prosecuting  officer  is  a  mere  agent  of  they  V^JVjwy  lv_ 
State,  which  is  the  real  plaintiff  in  every  ctiat-  O 
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inal  proceediiitr.  We  have  therefore  in  this  case 
the  strange  anomaly  of  a  court  of  equity  be- 
ing asked  to  issue  an  order  of  injunction  to  re- 
strain the  state  from  exercising  one  of  its  high- 
est prerogatives  in  the  maintenance  of  goTera- 
ment.  Courts  of  equity  possess  no  such  pow- 
er. To  hold  that  tney  do  would  be  to  invest 
them  with  power  to  restrain  and  paralyze  the 
operation  of  the  government  itself  in  all  its 
functions  and  departments.  If  a  court  of  equity 
were  to  assume  jurisdiction  of  the  case  at  bar 
and  try  the  issues  involved,  it  would  be  equiva- 
lent to  a  trial  of  the  criminal  action  here  sought 
to  be  restrained.  The  guilt  or  innocence  of  the 
plaintiff  would  bo  the  fundamental  question  for 
the  court  to  determine,  and,  as  bearing  upon 
this  feature  of  the  case,  the  court  would  have 
to  pass  upon  the  constitutionality  of  the  law 
under  which  the  criminal  proceedings  were  in- 
stituted, and  the  validity-  of  the  ordinance  un- 
der which  the  licenses  were  granted  to  the  plain- 
tiff. These  are  projper  matters  of  defense  in 
the  criminal  proceedings.  Under  our  system  of 
jurisprudence,  criminal  actions  can  only  be 
tried  by  a  jury,  while  the  trial  of  actions  in 
equity  have  always  been  reposed  in  the  court, 
and  have  never  been  the  proper  subject  of  ref- 
erence to  a  jury.  Neither  the  criminal  actions 
against  the  plaintiff,  nor  the  infirmities  of  the 
statute,  if  any  there  be,  can  be  lawfully  deter- 
mined m  this  proceeding." 

In  Suess  v.  Love  (C.  C.)  SI  Fed.  855,  it  is 
Held: 

"Public  offenses  are  prosecuted  in  England  in 
the  name  of  the  King,  and  in  the  United  States 
in  the  name  of  the  state.  It  is  manifest  that 
neither  the  King  nor  the  state  could  be  made 
a  defendant  to  a  bill  in  equity.  The  restrain- 
ing power  of  a  court  [of  equity]  would  be  futile 
as  against  them,  and  it  would  avail  nothing  for 
the  court  to  address  its  restraining  process  to 
public  and  private  prosecutors,  even  if  the 
power  to  do  so  existed,  since  the  state  would 
readily  find  other  agents  to  represent  it  in  the 
criminal  proceeding.  Courts  of  equity,  there- 
fore, (leal  only  with  civil  and  property  rights. 
Tliej;  have  no  jurisdiction  to  give  relief  in 
criminal  cases,  and  they  will  not  therefore  in- 
terfere by  injunction  with  the  course  of  crim- 
inal Justice." 

[7,  S]  A.  court  of  equity  could  not  enjoin  a 
grand  jury  from  returning  an  indictnrent,  if 
the  grand  jury  saw  proper  to  do  so,  and  our 
Supreme  Court  conld  not  release  on  babeas 
corpus  if  they  did  do  so,  because  tbeir  an- 
tbority  to  Issue  such  a  writ  is  limited  by  the 
Constitution  and  laws  of  this  state  to  re- 
straint in  a  dvll  cause.  Article  1529,  Revis- 
ed Statutes.  The  jurisdiction  of  our  Supreme 
Court  is  tbus  much  more  limited  tban  in 
those  states  where  the  civil  and  criminal 
Jurisdiction  have  not  been  divided  and  placed 
in  two  courts  of  final  resort,  and  y«t  in  those 
States  where  the  court  has  final  Jurisdiction 
in  both  civil  and  criminal  cases,  the  court  of 
final  resort  held  that  there  is  no  jurisdiction 
to  restrain  criminal  actions  by  injunction,  nor 
In  such  action  to  determine  the  validity  of  a 
statute.  If  the  county  attorney  should  be  en- 
Joined,  the  trial  court  under  the  law.  can  ap- 
point another  otRcer  to  prosecute,  and  there 
Is  no  power  in  our  Supreme  Court,  nor  in  any 
court  of  equity,  to  enjoin  a  trial  judge  from 
trying  such  person,  or  appointing  sufficient 
officers  to  see  that  the  case  is  tried.  If  a  coun- 
ty Judge  should  deem  it  his  duty  to  do  so. 
iUty  court  that  hias  Jurisdiction  to  Issue  an 


order  or  issue  a  writ  should  hav^  authority  to 
see  that  its  orders  are  respected  and  obeyed, 
and  so  long  as  courts  of  equity  deal  with  civil 
rights  and  the  rights  of  property,  they  have 
that  authority  and  power,  but  when  they  step 
beyond  the  jurisdiction  conferred  on  them  by 
law,  then,  and  in  that  instance  only,  is  the 
court  without  authority  to  enforce  its  de- 
crees. As  said  by  the  New  Xork  Coart,  in 
West  v.  Mayor,  10  Paige,  539: 

"The  question  as  to  the  validity  of  the  corpo- 
ration ordinances  [or  statute]  does  not  properly 
belong  to  this  court  for  decision.  •  •  •  And 
it  would  be  an  usurpation  of  jurisdiction  by  thin 
court  [a  court  of  equity]  if  it  should  draw  to 
itself  the  settlement  of  such  questions  *  *  * 
in  the  discharge  of  the  legitimate  duties  of  the 
court" 
In  Phillips  y.  Mayor,  61  Ga.  886,  It  is  held: 
"Injunctions  or  orders  in  the  nature  of  in- 
junction at«  not  granted  by  courts  of  equity  to 
restrain     proceedings     in     criminal     matters. 

*  *  *  For  this  reason,  T^atever  may  have 
been   the  Infirmities  of  the  penal  ordinances. 

*  •    •    an    injunction    was    properly    denied. 

*  *  *  Chancery  takes  no  part  m  the  admin- 
istration of  crimmal  law.  It  neither  aids  the 
criminal  courts  in  the  exercise  of  jurisdiction, 
nor  restrains  nor  obstructs  them." 

[>]  The  permission  granted  by  these  li- 
censes is  not  a  property  right.  A  license  Is 
a  mere  permit.  It  is  not  a '  contract,  nor 
does  it  carry  a  vested  right.  Littleton  v. 
Burgess,  supra.  We  could  continue  such 
quotations  from  the  decisions  of  the  various 
states,  but  we  do  not  deem  It  necessary. 
Those  who  might  desire  to  investigate  the 
matter  further  will  find  that  the  following 
decisions,  in  addition  to  those  already  cited, 
bold  In  accordance  with  the  above-stated 
rnleg  of  law:  Burnett  v.  Craig,  30  Ala.  135, 
68  Am.  Dec.  115;  Poyer  v.  Des  Plainea,  123 
111.  Ill,  13  N.  B.  819,  6  Am.  St  Rep.  494; 
Bx  parte  Wlmberly,  57  Miss.  437;  Predlgest- 
ed  Food  Co.  v.  McNeal,  4  Ohio  Dec.  356;  Mc- 
Laughlin V.  Jones,  3  Wkly.  Notes  Cas.  (Pa.) 
203  ;  Denver  v.  Beede,  26  Colo.  172, 64  Pac.  624; 
O'Brien  v.  Harris,  105  Ga.  732,  81  8.  E.  745: 
New  Home  Sewing  Machine  Co.  v.  Fletcher, 
44  Ark.  139;  Schwab  v.  Madison,  49  Ind.329; 
Ewlng  V.  Webster  City,  103  Iowa,  226,  72  N. 
W.  511;  Hottinger  v.  New  Orleans,  42  La- 
Ann.  629,  8  South.  575;  St  Peters  Episcopal 
Church  V.  Washington,  109  N.  C.  21,  18  S.  E. 
700;  and  numerous  cases  cited  in  Cyc.  vol 
22,  pp.  003,  904,  under  this  statement  of  the 
law. 

[10]  The  generalrule  is  that  Injuncti<ai 
will  not  be  granted  to  stay  criminal  proceed- 
ings or  quasi  criminal  proceedings,  whether 
the  prosecution  be  for  the  violation  of  the 
common  law  or  the  infractloB  of  statutes  or 
municipal  ordinances.  Hut  where  the  statute 
or  ordinance  is  unconstitutional  and  void, 
and  the  prosecution  may  result  in  irreiMurable 
injury  to  property  rights,  an  injunction  will 
be  granted.  Nevertheless  where  no  property 
rights  are  involved,  the  injunction  wlU  not 
be  granted.  Among  other  cases  dted  by  Cya 
ia  that. of  Yellowstone  Kit  v.  Wood. .18  Tex.  t 
Civ.  App.  683,  43  S.  W.  1068,  an  oj>uiiM  i«OQ  LC 
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dered  by  our  Court  of  Civil  Appeals  at  Dal- 
las. 

A  Ucense  Is  In  no  sense  property  or  con- 
tract. It  Is  a  mere  temporary  permit  to  do 
that  ■which  without  would  be  Illegal,  Issued 
to  the  exercise  of  the  police  power.  Lantz  v. 
HIghtstown,  46  N.  J.  Law,  107;  Volght  v. 
Board  of  Excise  Com.,  69  N.  J.  Law,  358,  36 
Atl.  686,  37  L.  R.  A.  292;  Metropolitan  Board 
V.  Barrle,  34  N.  T.  657;  Powell  v.  State,  69 
Ala.  10;  La  Croix  v.  Fairfield  County,  50 
Conn.  321,  4T  Am.  Rep.  648;  State  t.  Ger- 
hardt,  145  Ind.  439.  44  N.  E.  469,  33  L.  B. 
A.  313;  State  v.  Mullenhoff,  74  Iowa,  271,  37 
X.  W.  329 ;  Fell  v.  State,  42  Md.  71,  20  Am. 
Rep.  83;  Com.  v.  Brennan,  103  Mass.  70; 
Moore  v.  State,  48  Miss.  147,  12  Am.  Rep. 
367;  State  v.  Holmes,  38  N.  H.  225 ;  State  v. 
Horton,  21  Or.  83,  27  Pac.  165;  Sights  v.  Yar- 
nalls,  12  Grat.  (Va.)  292;  Richland  Co.  v. 
Center.  59  Wis.  691,  18  N.  W.  497;  Spray- 
berry  V.  Atlanta,  87  Ga.  120,  13  S.  E.  197. 

[11 J  The  only  question  remaining  to  be 
discuss^  Is  the  jurisdiction  and  authority  of 
this  court  to  grant  the  county  attorney  any 
relief  from  the  injunction  granted  by  the 
Judge  of  the  Sevens-Fourth  Judicial  district. 
As  before  stated,  If  the  district  court  had 
Jurisdiction  and  authority  to  grant  the  In- 
junction, the  writer  Is  of  the  opinion  this 
court  would  be  powerless  to  grant  any  relief. 
But  If  under  the  allegation  of  the  petition 
and  the  facts  agreed  to  on  file  In  this  court, 
the  district  court  was  without  Jurisdiction  to 
grant  the  Injunction,  the  Injunction  grant- 
ed is  null  and  void.  Some  authorities  hold 
It  would  be  the  duty  of  the  county  attorney 
to  Ignore  the  Injunction,  and,  If  the  equity 
court  sought  to  punish  for  such  violation,  to 
then  apply  to  this  court  for  relief  under  a 
writ  of  habeas  corpus.  But  we  think  the  ac- 
tion of  the  county  attorney  in  obeying  the 
Injunction  until  its  legality  could  be  tested 
In  the  proper  tribunal  Is  the  proper  and  bet- 
ter course  to  pursue;  for  If  the  various  offi- 
cers seek  to  sit  In  Judgment  on  the  decrees  of 
courts,  and  Ignore  them  when  they  deem 
them  unauthorized,  It  would  beget  a  disre- 
spect for  all  law.  Under  the  well-established 
rules  of  law,  as  shown  above,  declared  by 
our  own  civil  courts  and  the  courts  of  other 
states,  there  Is  no  allegation  in  the  petition 
that  would  authorize  a  writ  of  injunction  un- 
der title  69  of  the  Revised  Civil  Statutes, 
and  If  no  authority  is  there  found,  then  the 
district  court  was  without  Jurisdiction  to  Is- 
sue the  writ.  The  Encyclopedia  of  Pleading 
and  Practice,  vol.  10,  p.  804,  lays  down  the 
rule: 

"A  writ  of  prohibition  will  be  issued  by  the 
Supreme  Court  to  a  judge  or  court  which  en- 
tertains 8  suit  for  injunction 'in  a  case  Ib  which 
there  is  no  Jurisdiction." 

It  may  be  contended  that,  as  an  appeal 
would  lie  from  an  order  granting  the  In- 
junction, ttie  county  attorney  would  be  re- 
stricted to  this  remedy  alone.  If  this  rem- 
edy would  be  adequate,  then-  aach  contention 


should  be  sustained.  But  by  the  issuance  of 
the  writ  of  injunction  the  district  court  has 
paralyzed  the  arm  of  the  law,  apd  all  who 
might  desire  to  do  so,  during  the  tendency 
of  that  appeal,  could  openly  run  pool  halls 
In  McLennan  county,  without  restraint  or 
restriction.  Taking  into  consideration  the 
law  governing  appeals  in  this  state,  the  coun- 
ty attorney  would  be  compelled  to  appeal  to 
the  Court  of  Civil  Appeals,  and  If  that  court 
should  decide  that  the  writ  was  wrongfully 
Issued,  Mr.  Reed  could  apply  to  the  Supreme 
Court  for  a  writ  of  error,  and,  If  granted, 
taking  into  consideration  the  well-known  con- 
dition of  the  docket  of  the  Supreme  Court,  it 
would  be  two  or  three  years  before  It  could 
be  Anally  determined  whether  or  not  the 
county  attorney  could  Institute  criminal  pro- 
ceedings. In  such  a  case,  as  said  by  the  Su- 
preme Court  of  West  Virginia,  in  Swinbum 
v.  Smith,  Judge,  15  W.  Va.  483: 

"The  remedy  by  appeal  and  writ  of  error 
*  *  •  is  inadequate  to  meet  the  necessities  of 
the  case,  and  when  this  is  the  case,  and  the 
judge  and  court  is  proceeding  without  having 
any  jurisdiction,  or  by  the  usurpation  of  pow- 
er, a  writ  of  prohibition  ought  to  issue,  al- 
though an  appeal    •    «    «    voold  Be." 

The  court  held:  The  acts  done  by  the 
judge  of  the  circuit  court  were  without  au- 
thority and  without  any  Jurisdiction;  they 
were  null  and  void,  and  writs  of  prohibition 
should  be  awarded  to  prohibit  said  court 
from  proceeding  In  said  cases.  "A  writ  of 
prohibition  may  as  well  be  granted  to  pro- 
hibit proceedings  in  a  court  of  chancery  as 
to  a  common-law  court,"  citing  Flrebrass 
Case,  2  Salk.  590. 

In  the  case  of  Thomas  v.  Mead  et  al.,  36 
Mo.  232,  the  Supreme  Court  of  Missouri' re- 
viewed at  great  length  the  authorities,  and 
held  that: 

"A  'prohibition'  is  an  original  remedial  writ, 
and  was  provided  by  the  common  law  as  a  rem- 
edy for  encroachment  of  jurisdiction." 

It  is  directed  to  the  judge  and  parties  to  a 
suit  In  an  Inferior  jurisdiction,  upon  the 
ground  that  they  have  illegally  assumed  or 
transgressed  the  limits  of  their  jurisdiction. 
If  an  inferior  court  misinterprets  a  statute, 
that  is  held  to  be  a  proceeding  contrary  to 
the  statute,  and  when  the  courts  of  peculiar 
jurisdiction,  as  the  Ecclesiastical  or  Admir- 
alty Court,  which  proceed  in  general  accord- 
ing to  the  dvil  law,  bring  in  question  the 
statutes  or  common  law  of  the  realm,  they 
are  required  to  interpret,  constme,  and  ex- 
pound them  as  they  are  expounded  by  the 
superior  courts  of  common  law,  or  as  those 
courts  shall  say  they  ought  to  be  expounded, 
when  brought  before  them  on  prohibition. 
Home  V.  Garden,  2  H.  Bl.  5337.  It  was  held 
in  Qould  V.  Gapper,  6  East,  345,  In  an  elab- 
orate decision  by  Lord  Ellenborough,  that  the 
court  of  Kings'  Bench  would  prohibit  the 
spiritual  courts,  or  any  Inferior  court,  from 
proceeding  upon  the  construction  of  an  act 
of  Parllnment  different  from  that  which  was 
put  upon  It  by  tliat  court,  notwithstanding 
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there  was  a  remedy  by  appeal  or  writ  of 
error.  Mr.  Blackstone  says  of  the  writ  of 
prohibition  (3  Black.  Com.  112): 

"It  wag  the  King's  prerogative  writ  provid- 
ed by  common  law  as  a  remedy  for  'encroach- 
ment upon  jarisdiction.' " 

Again: 

"It  will  keep  all  inferior  courts  within  the 
bounds  of  their  authority,  and  may  either  ro- 
moTB  their  proceedings  to  be  determined  here, 
oc  prohibit  their  progress  below."  3  Black. 
Com.  41. 

Says  Justice  Coke,  from  the  King's  Bench: 
"We,  here  in  this  court,  may  prohibit  any 
court  whatever,  if  they  transgress  and  exceed 
their  jurisdiction.  And  there  is  not  any  court 
in  Westminster  Hall  but  may  be  by  us  pro- 
hibited if  they  exceed  their  jurisdiction,  and  all 
this  is  clear  and  without  any  question."  War- 
ner V.  Sucterman,  3  Bulst.  110. 

See,  also,  2  Inst.  607;  2  Sel.  308;  6  Com. 
Dig.  105,  140;  6  Bac.  Abr.  579.  600;  Full  v. 
Hutchins,  Cbwp.  424;  Buggin  v.  Bennett,  4 
Burr,  2035. 

In  Culpeper  County  v,  Qorrell,  20  Orat 
(Va.)  484,  the  Court  of  Appeals  holda  a  pro- 
hibition Is  a  proper  remedy  to  restrain  an 
Inferior  court  from  acting  In  a  matter  of 
which  It  has  no  Jurisdiction,  or  from  exceed- 
ing the  bounds  of  its  Jurisdiction.  See,  also, 
Glide  V.  Yolo  County,  Super.  Ct,  147  Cal. 
21,  81  Pac.  225;  State  r.  Lake  Co.  Dlst 
Ct.  26  Colo.  386.  58  Pac  604,  46  L.  R.  A. 
850;  State  y.  Judge  Eleventh  Jud.  Dist,  48 
La.  Ann.  1501,  21  South.  94;  State  T.  Aloe, 
152  Mo.  466,  54  S.  W.  494,  47  L.  R.  A.  393; 
State  T.  Flsk,  16  N.  D.  219,  107  N.  W.  191; 
State  T.  MouItrieTllle,  Rice  S.  C.  158;  Ex 
parte  HiU,  38  Ala.  429;  Wood  County  v. 
Boreman,  34  W.  Va.  87,  11  S.  E.  747;  Rus- 
sell V.  Jacoway,  33  Ark.  191 ;  Fayerweather 
y.  Monsou,  61  Conn.  431,  28  Atl.  878;  State 
V.  Superior  Court,  13  Wash.  638,  43  Pac.  877; 
Ex  parte  Branch,  63  Ala.  383;  Axnold  y. 
Shields.  6  Dana  (35  Ky.)  18,  30  Am.  Dec  669; 
Vermont  Ry.  Co.  v.  Franklin  Co.,  10  Cush. 
(64  Mass.)  12;  Appo  v.  People,  20  N.  T.  581; 
State  y.  Hopkins,  Dud.  (S.  C.)  101;  Jasper 
County  V.  Spltler,  13  Ind.  235;  Thomson  y. 
Tracy,  60  N.  Y.  31;  State  y.  Gary,  33  Wis. 
93. 

Onr  own  courts  have  had  this  question 
before  them,  and  followed  the  rule  announced 
in  the  above  opinions.  In  the  case  of  Hovey 
y.  Shepherd.  105  Tex.  289,  147  S.  W.  224. 
Chief  Justice  Brown,  in  speaking  for  the 
court,  in  construing  the  authority  of  the  Su- 
preme Court  under  article  6,  {  3,  of  the  Oom- 
stitutlon,  says: 

"The  Supreme  Court  shall  hare  authority  to 
issne  such  other  writs  as  may  be  necessary  to 
enforce  its  jurisdiction" 

—and  holds  it  has  power  in  an  original  pro- 
ceeding for  that  purpose  to  issue  the  writ 
of  prohibition  to  a  district  judge,  where  nec- 
essary to  prevent  such  officer,  from  modifying 
by  Injunction  the  effect  of  a  Judgment  of  that 
court,  and  where  the  matter  adjudicated  in 
an  action  affected  the  interest  of  the  public, 
as  dlsti^nguished  fro/u. private  interest  of  the 


citizen,  all  dttzens  are  hound  thereby,  though 
not  parties  to  that  suit,  citing  authorities 
which  will  be  found  collated  in  the  report 
of  that  case  They  reiterated  that  holding 
and  Issued  a  writ  of  prohibition  in  the  case 
of  Conley  v.  Anderson,  164  S.  W.  985. 

[12]  Shortly  thereafter  this  court,  in  the 
case  of  State  ex  reL  Looney  y.  Hamblen,  Dis- 
trict Judge,  74  Tex.  Cr.  R.  526,  169  S.  W. 
078,  Issued  a  writ  of  prohibition  to  a  district 
Judge  in  a  case  wherein  that  court  had  no 
Jurisdiction.  And  In  the  case  of  State  t. 
Travis  County  Court,  174  S.  W.  365,  held 
that  in  a  case  where  the  court  had  no  Juris- 
diction, the  writ  of  prohibition  would  issue. 
So  It  is  no  longer  an  open  question  in  this 
state  as  to  whether  the  Supreme  Court  or 
this  court  has  authority  to  issue  the  writ  of 
prohibition  when  necessary  to  enforce  its 
Jurisdiction.  This  court,  and  it  alone.  Is 
given  appellate  Jurisdiction  coextensive  witb 
the  limits  of  the  state  in  all  criminal  cases 
of  whatever  grade,  with  such  exceptions  as 
may  be  prescribed  by  law.  This  Is  exclu- 
sive of  all  other  courts,  and  In  the  same  lan- 
guage as  is  the  power  given  to  the  Supreme 
Court  In  civil  cases  "to  Issue  such  writs  as 
may  be  necessary  to  enforce  Its  own  Juris- 
diction." If  such  language  gives  to  the  Su- 
preme Court  authority,  as  held  by  Chief  Jus- 
tice Brown  in  Hovey  y.  Shepherd,  supra,  to 
Issue  an  orl^nal  writ  of  prohibition  in  dvll 
cases.  It  certainly  cannot  be  contended  that 
the  language  of  the  (>)n8titution  does  not  give 
to  this  court  the  same  power  and  authority 
in  criminal  cases.  And  although  Mr.  Reed 
was  not  a  party  to  the  suit  in  the  cases  of 
Ex  parte  Francis  or  Ex  parte  Mode,  supra, 
yet  the  state  was  a  party,  and  the  state  is 
composed  of  all  the  people  residing  therein, 
and  the  question  he  presents,  the  validity 
of  the  law,  was  there  decided.  He  was  a 
citizen  of  this  state,  and  as  said  by  Judge 
Brown  in  Hovey  v.  Shepherd,  supra : 

"The  important  question  in  the  case  Is  reach- 
ed by  the  announcement  of  the  well-settled 
proposition  of  'law  that  if  the  matter  adjudi- 
cated oSectcd'  the  interest  of  the  public  as  dis- 
tinguished from  private  interest  of  the  citiiens 
of  the  city  although  not  parties  to  the  suit,  all 
citizens  are  concluded  thereby"  (citing  Cannon 
v.  Nelson,  88  Iowa,  242,  48  N.  W.  10&;  Clark 
V.  Wolf,  29  Iowa,  197;  2  Black  on  Judgments, 
S  584;  McEntire  v.  Williams,  63  Kan.  275, 
65  Pac.  244;  Sampson  v.  Com'rs.  115  111.  App. 
443). 

[IS]  The  question  adjudicated  by  this  court 
in  Ex  parte  Francis  and  Ex  parte  Mode,  that 
the  pool  hall  law  is  valid,  certainly  was  one 
that  affected  the  interest  of  the  public,  as 
contradistinguished  fitim  private  interest 
and,  under  the  hpldlng  of  our  Supreme  Court 
it  being  a  matter  of  which  this  court  was 
given  jurisdiction  by  the  Constitution,  all  cit- 
izens are  concluded  thereby,  and.  when  dis- 
trict courts  seek  to  nullify  that  adJudlcaUon 
by  issuing  a  writ  of  injunction,  this  court  not 
only  has  authority,  but  It  becoioes  its  duty,  | 
to  issue  the  writ  of  prohibition  to  be  directed, 
to  K.  J.  Clark,  Judge  of  the  diatriet  court  oi 


bgle 


Tex.) 


STATJE  V.  CLARK 


769 


the  Seventy-Fourth  Judicial  district,  that  he 
desist  from  further  Interference  with  or  hind- 
rance to  Jno,  B.  McNamara,  county  attorney 
of  McLennan  county,  in  bringing  such  crim- 
inal proceedings  as  he  deems  It  his  duty  as 
an  oflBcer,  under  bis  official  oath  and  the 
law,  to  bring,  and  issue  to  Sam  Reed  and  the 
attorneys  in  that  case,  that  they  desist  from 
taking  any  steps  to  prevent  the  said  John 
B.  McNamara,  county  attorney,  from  Institut- 
ing and  prosecuting  criminal  proceedings  if 
be  deems  it  his  duty  to  do  so.  And  as  the 
order  made  by  Hon.  B.  J.  Clark,  Judge  of 
the  Seventy-Fourth  Judicial  district,  in  grant- 
ing the  Injunction  was  void  and  a  nullity, 
in  that  he  exceeded  the  authority  and  Juris- 
diction granted  him  under  the  laws  of  this 
state,  the  said  Jno.  B.  McNamara,  county  at- 
torney, be,  and  he  Is  hereby,  released  from 
all  restraint  sought  to  be  placed  upon  him  in 
the  performance  of  his  ofBcial  duties  by  vir- 
tue of  said  void  order  and  writ. 

The  writ  of  prohibition  and  all  other  neces- 
sary writs  to  secure  the  enforcement  of  this 
Judgment  will  be  issued  by  the  clerk  of  this 
court. 


DAVIDSON,  J. 
write. 


I  cannot  concur  and  wIU 


DAVIDSON,  J.  (dissenting).  The  history 
of  this  case  Is  briefly  this:  Beed  was  the 
owner  of  one  or  more  pool  tables,  and  was 
operating  them  legally  under  the  terms  of  the 
legislative  act,  requiring  payment  of  taxes 
for  that  purpose,  but  when  Six  parte  Francis, 
72  Tex.  Cr.  R  304,  165  S.  W.  147,  was  decid- 
ed by  the  majority  of  this  court,  upholding 
the  validity  of  the  local  option  pool  Iiall  act. 
Reed  at  once  ceased  to  operate  his  pool  tables. 
Later  the  Supreme  Court,  In  Ex  parte  Mltch- 
eU,  177  "S.  "W.  953,  held  the  local  option  pool 
hall  act  invalid  and  unconstitutionaL  There- 
upon Keed  paid  all  taxes  required  by  the 
state,  county,  dty,  and  federal  authorities 
preparatory  to  opening  his  pool  hall  and  oper- 
ating bis  pool  tables.  Looking  to  this,  in  ad- 
dition to  paying  the  taxes,  be  rented  a  house 
that  cost  ^  per  month  and  spent  about 
$1,000,  or  such  matter,  securing  his  tables, 
from  which  he  expected  to  realize  something 
like  $150  a  month.  Such  is  substanUaUy  tbe 
agreed  statement  of  facts  in  regard  to  this 
phase  of  the  case.  In  this  condition  of  things 
the  county  attorney,  Mr.  McNamara,  threat- 
ened Ueed  with  criminal  prosecutions  for  vio- 
lating the  local  option  pool  hall  statute  If  be 
should  operate  his  pool  tables.  Tbe  pool  hall 
act  had  been  favorably  voted  upon  by  the 
people  of  McLennan  county,  and  so  far  as 
that  vote  Is  concerned,  it  was  placed  In  opera- 
tion in  that  county.  Reed's  pool  hall  and  ta- 
bles were  In  the  dty  of  Waco,  which,  of 
course.  Is  In  Mcl/ennan  county.  These  threat- 
ened prosecutions  were  based  upon  the  prop- 
osition that  the  local  option  election  had  sus- 
I>euded  the  tax  law  of  the  state,  and  that 
tberefore  Beed  could  not  operate  his  pool 
187  S.W.-49 


tables  under  the  tax  law  with  wlilch  he  bad 
fully  complied.  Beed,  through  his  attorneys, 
Messrs.  Williams  &  Williams,  instituted  in- 
junction proceedings  against  the  county  at- 
torney before  Judge  E.  J.  Clark,  district 
Judge,  who  granted  a  temporary  restraining 
order  or  Injunction.  The  county  attorney 
then  applied  to  tbe  Court  of  Criminal  Appeals 
for  a  writ  of  habeas  corpus,  a  writ  of  pro- 
hibition, and  writ  of  mandamus.  It  seems 
from  the  opinion  of  Judge  Harper  that  they 
did  not  then  grant  any  of  these  writs,  but 
suggested  to  the  county  attorney  that  he 
should  move  to  dissolve  the  temporary  in- 
junction, and.  If  this  was  refused,  then  pre- 
sent his  application  to  tbe  Court  of  Criminal 
Api)eals.  The  motion  was  made  to  dissolve 
the  injunction,  which  was  refused  by  Judge 
Clark,  and  an  order  entered  to  that  effect, 
and,  further,  that  all  the  parties  were  to 
await  tbe  further  order  of  his  court.  After 
the  entry  of  this  order  the  county  attorney 
again  presented  his  application  for  the  three 
writs,  habeas  corpus,  prohibition,  and  man- 
damus. This  occurred  in  vacation,  but  was 
granted  by  Presiding  Judge  PBENDERGAST 
and  Judge  HARPER.  All  three  of  the  writs 
were  Included  in  the  application  and  grant- 
ing order,  and  Judge  Clark,  Mr.  Reed,  and  his 
attorneys  were  proliibited  from  taking  any 
steps  or  doing  anything  whatever  against  the 
county  attorney,  McNamara,  under  and  by 
rtrtue  of  the  Injunction  suit  and  orders.  The 
case  was  set  down  by  my  Brethren  for  hear- 
ing on  the  4th  of  October,  upon  the  conven- 
ing of  this  court.  It  was  submitted  on  briefs 
and  oral  arguments  at  that  time,  and  the 
court  took  It  under  advisement  Later  Judge 
HARPER  wrote  the  opinion  for  the  majori- 
ty of  the  court,  overruling  the  district  Judge 
and  sustaining  tbe  county  attorney.  In  the 
opinion  the  writs  of  habeas  corpus  and  man- 
damus seem  not  to  have  been  discussed,  but 
the  opinion  was  based  upon  that  part  of  the 
application  which  sought  a  writ  of  prohibi- 
tion. So  I  take  It  for  g^ranted  that  the  ma- 
jority came  to  the  conclusion  that,  except  as 
to  the  writ  of  prohibition,  their  order  was  im- 
provldenOy  made.  Be  that  as  It  may,  they 
found  that  Judge  Clark  was  in  error  In  grant- 
ing the  temi>orary  injunction  and  making  his 
subsequent  orders,  and  that  he  could  not  re- 
strain the  county  attorney  from  prosecuting 
under  the  local  option  pool  hall  statute  vita- 
lized by  reason  of  the  favorable  vote  of  the 
majority  of  the  voters  of  McLennan  county, 
that  It  was  a  binding  and  valid  law  by  rea- 
son of  that  election,  and  that  Reed  was 
thereby  Interdicted  from  carrying  on  tiis  pool 
hall  or  exhibiting  his  pool  tables  under  the 
legislative  tax  act.  Under  the  tax  act  he 
could  run  and  operate  his  hall  and  tables; 
under  the  pool  hall  act;  If  it  is  valid,  he  could 
not. 

As  I  understand  the  record,  Judge  Clark 
has  never  finally  disposed  of  the  case  before 
him.  What  his  final  order  may  have  been 
tn  the  premises  would  be^  to  some  extent/ 
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speculative.  He  may  or  may  not  have  per- 
petuated the  injunction.  The  writer  Is  of  the 
opinion,  however,  that  he  should  have  per- 
petuated It.  The  authority  of  this  court  or 
its  Jurisdiction  In  the  premises  would  depend, 
as  a  matter  of  course,  and  of  law,  upon  the 
question  of  this  court's  Jurisdiction  to  grant 
the  writ  of  prohibition  to  restrain  Judge 
Clark  in  the  injunction  case.  That  the  order 
of  the  majority  of  this  court  Is  ultra  vires 
and  beyond  their  authority  and  Jurisdiction 
Is,  to  the  mind  of  the  writer,  not  even  de- 
batable ;  but,  the  majority  of  the  court.hav- 
ing  held  the  other  way,  I  shall  state  some  rea- 
sons why  I  am  not  concurring  with  them.  In 
my  conclusion,  or  from  my  viewpoint  of  the 
case  and  the  law,  and  under  the  facts  pre- 
sented to  this  court,  I  am  supported,  not  only 
by  the  Constitution,  but  by  the  decisions  of 
this  court  in  Ex  parte  Mussett,  72  Tex.  Cr.  B. 
487,  1(52  S.  W.  846,  and  Ex  parte  Zuccaro,  72 
Tex.  Cr.  R.  217,  162  S.  W.  844.  I  also  am  of 
the  opinion  that  I  am  further  supported  in  this 
conclusion  by  the  opinions  of  the  majority  in 
Ex  parte  Francis,  72  Tex.  Cr.  R.  304,  165  S. 
W.  147,  and  Ex  parte  Mode,  180  S.  W.  709. 
Tliese  were  all  habeas  corpus  cases.  In  the 
Mu.<!sett  and  Zuccaro  Cases,  supra,  it  was  de- 
cided that  contempt  punishment  for  violation 
of  injunction  orders  was  a  civil  proceeding, 
of  which  the  Court  of  Criminal  Appeals  could 
not  entertain  Jurisdiction.  That  was  the 
only  assigned  reason  for  dismissing  the  ap- 
plication for  writs  of  habeas  corpus  in  both 
of  those  cases.  An  inspection  of  those  cases 
wlU  show  that  injunction  had  been  granted 
in  each,  prohibiting  and  enjoining  the  owners 
of  "moving  picture  shows"  from  operating 
their  shows  on  Sunday,  which  In  Ex  parte 
Lingenfelter,  64  Tex.  Cr.  R.  30,  142  S.  W.  S.'jD, 
Ann.  Cas.  1914C,  765,  and  Oliver  v.  State,  65 
Tex.  Cr.  R.  150, 144  S.  W.  604,  was  declared  to 
be  a  violation  of  the  Sunday  law.  I  did  not 
agree  with  my  Brethren  in  those  matters,  but 
their  decision  became  law  by  the  majority 
opinion  applicable  to  "moving  picture  shows 
on  Sunday."  The  parties,  Mussett  and  Zuc- 
caro, ignored  and  violated  the  injunction  of 
the  district  court  of  Tarrant  county,  and  were 
by  the  district  Judge  placed  in  contempt  of 
his  court,  and  punished  as  authorized  by  the 
statute,  and  to  the  limit.  Each  party  applied 
to  this  court  for  a  writ  of  habeas  corpus, 
which  was  granted,  set  down  for  argument, 
heard  on  oral  argument  as  well  as  on  briefs. 
Subsequent  to  the  submission  of  these  cases 
Judge  Harper  wrote  the  opinion  In  Mussett's 
Case,  and  Presiding  Judge  Prendergast  wrote 
ihe  opinion  in  the  Zuccaro  Case,  holding  they 
were  civil  cases  and  this  court  had  no  Juris- 
diction, dismissing  both  cases  from  this  court 
without  prejudice  should  they  make  applica- 
tion to  the  Supreme  Court  It  seems  Mussett 
and  Zuccaro  applied  to  the  Supreme  Court 
after  the  rendition  of  the  opinions  by  the 
majority  of  this  court,  and  were  granted 
writs  of  habeas  corpus,  and  discharged  from 
custody,  as  tbc^  should  have  been.    Speaking 


of  the  question  as  to  whether  the  Zuccaro 
Case  was  a  civil  or  criminal  case.  Presiding 
Judge  Prendergast  uses  this  language: 

"We  are  met  at  tlie  threehold  of  this  inqnir; 
by  tlie  question  of  whether  or  not  this  court 
has  Jurisdiction  to  grant  the  writ  of  habeas 
corpus  in  this  case.  That  the  case  in  ichkh 
thit  punishment  in  contempt  tcai  imposed  it  a 
civU  case  toe  have  no  tbAibt.  Any  judgment 
which  loould  have  been  rendered  oy  the  dis- 
trict court  of  Tarrant  count]/  in  said  cause 
oould  only  have  been  appealed,  and  by  either 
party,  to  the  civil  courts  of  this  state,  an4  it 
could  not  have  been  appealed  to  this  court. 
(Italics  mine.)  By_  the  Constitution  of  our 
state  this  court  has  jurisdiction  in  criminal  cas- 
es only.  It  has  no  jarisdiction  in  civil  cases 
of  any  character.  It  cannot  grant  a  writ  of 
habeas  corpus  in  any  case  except  a  criminal 
matter,  likewise,  our  Supreme  Court  and  tbe 
Justices  thereof  are  given  power  and  authority 
expressly  by  our  Constitution  to  ^rant  and  hear 
writs  of  habeas  corpus  in  all  civil  cases,  aod 
the  Supreme  Court,  and  neither  ot  the  Justices 
thereof,  have  any  jurisdiction,  power,  or  au- 
thority to  grant  such  writs  in  criminal  cases. 
It  is  true  that  this  court,  in  the  case  of  Et 
parte  Allison,  48  Tear.  Cr.  B.  63^  [90  S.  W. 
m,  3  L.  R.  A.  (N.  8.)  622,  13  Ann.  Cas.  6Si], 
in  a  matter  practically  exactly  like  this,  grant- 
ed and  heard  a  writ  of  habeas  corpus  and  de- 
cided it  November  15,  1905.  It  may  be  that 
in  other  cases  since  then  this  court  has  first 
granted  writs  of  habeas  corpus  in  such  matters. 
We  can  but  believe  that  this  eourt  inadvcrtrnt- 
ly  did  so  without  its  attention  being  called  to 
the  Amendment  of  our  Constitution,  and  es- 
pecially to  the  statute." 

The  Allison  Case  was  subsequently  brought 
before  the  Supreme  Court,  and  that  court  en- 
tertained Jurisdiction.  Tbe  Allison  Case  was 
a  violation  of  an  injunction  as  was  the  case 
of  Zuccaro  herein  quoted.  Quoting  from  Er 
parte  Mussett,  supra,  which  opinion  was 
written  by  Judge  Harper,  I  find  this: 

"Without  entering  into  a  discussion  of  the 
merits  of  these  two  propositions,  we  are  met 
at  the  threshold  with  the  grave  proposition, 
even  it  relator  is  entitled  to  relief.  To  which 
court  should  the  application  for  a  writ  of  ha- 
beas corpus  be  presented — to  this  court  or  the 
Supreme  Court?  They  are  both  courts  of  final 
jurisdiction,  in  matters  in  which  they  have  any 
jurisdiction,  and  from  the  action  of  either  no 
appeal  will  lie.  If  we  assume  jurisdictinn,  aud 
order  the  writ  to  issue,  it  should  be  a  finality 
whatever  order  we  might  make,  and  if  tbe  Su- 
preme Court  should  entertain  jurisdiction  and 
order  the  Writ  to  issue,  likewise  its  orders 
should  be  a  final  disposition  ot  the  matter." 

The  Judge  then  enters  into  a  discussion 
somewhat  of  tbe  Allison  Case,  decided  by  the 
Court  of  Criminal  Appeals,  48  Tex.  Or.  R- 
634,  90  S.  W.  492,  S  Ia  R.  A.  (N.  S.)  622,  W 
Ann.  Cas.  684,  and  also  the  same  case  b.v  the 
Supreme  Court  In  99  Tex.  455,  90  S.  W.  STO. 
2  L.  R.  A.  (N.  S.)  1116,  122  Am.  St  Rep.  6.)3. 
Quoting  further  from  the  c^lnlon  in  tbe  Mns- 
sett  Case,  this  language  Is  used: 

"That  a  suit  brought  to  enfoin  one  from  i"- 
ing  any  act  or  thing,  «e  think  fitH  be  conced- 
ed by  ttU  to  be  a  civil  ease.  An  appeal  lies  to 
the  oivil  appellate  branohf  and  not  to  this  eo*rt. 
That  <7i«  suit  instituted  m  the  district  court  of 
Tarrant  county  for  a  writ  of  injunction  «•««  a 
civil  case  ttiill,  toe  do  not  thtnk,  he  guestionei : 
that  the  order  made  by  JM/ioe  Simmons  teas  in 
this  civil  suit  is  certain,  and  it  it  eguatty  ctr- 
tain  that  relator  is  restrained  of  hit  liberty 
virtue  of  an  alleged  violation  of  this  order. 
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an  order  mtde  in  that  o«M.  3*0  ottr  mmd,  tak- 
ing into  eomideration  our  Oonttitution,  and  the 
amendment  thereto,  the  aett  of  the  Legitlatvre, 
in  purauanee  of  this  amendment  to  the  Poneti- 
tution,  quoted  above,  it  u>a»  the  olear  intent 
and  purpote  that  in  thit  character  of  oate  the 
nppticalton  for  a  tcrit  of  haleas  corpus  thould 
be  addreited  to  the  Buprcme  Court,  and  not  to 
this  court.  Its  action  will  b«  final,  and  will 
finally  determine  the  question  of  wheuier  or  not 
the  ciril  conrts  have  jurisdiction  to  entertain 
suits  and  enjoin  in  cases  of  this  character 
where  specific  authority  to  do  so  has  not  been 
conferred  on  them  by  the  Legislature.  Any 
expression  we  might  rive  upon  that  question 
would  not  bind  the  Supreme  Court,  while  it 
would  be  the  duty  of  all  courts  to  abide  the 
opinion  of  the  Supreme  Court  in  the  premises, 
and  it  would  be  our  pleasure  to  respect  it  as 
the  opinion  of  the  oonrt  having  final  jurisdic- 
tion in  the  matter. 

"Wp  have  held  that  the  opening  of  thow*  of 
the  character  incnttoned  in  plaintiff's  petition 
was  a  violation  of  the  Sunday  law,  and  u>e  ad- 
here to  that  opinion,  and  we  are  sure  that  the 
.'Nupreme  Court  will  and  does  appreciate  the 
fact  that  onr  decision  should  be  final  in  that 
matter.  Bvt  whether  or  not  thev  can  he  en- 
joined from  opening  on  the  Sabhath  involves  a 
construction  of  tiie  jurisdiction  of  district 
courts  in  civil  matters,  and  thus  under  the  law 
they  are  made  the  final  arbiters,  and  we  and 
all  nthen  should  amd  will  bow  to  their  opinion. 
(Itnlics  mine.) 

"BeinR  of  this  opinion,  the  application  to 
this  court  for  a  writ  of  habeas  corpus  is  denied, 
but  in  so  ordering  it  is  done  without  prejudice 
In  the  riebt  of  relator  to  apply  to  the  Supreme 
Court  for  a  writ." 

In  tbe  instant  case  the  statement  of  facts 
shows  that  Judge  Clark  had  {^ranted  an  In- 
junction, restraining  the  county  attorney 
from  Interfering  with  Mr.  Reed  in  his  pool 
hall  exhibitions,  or  tbe  running  of  his  pool 
tables.  The  county  attorney  bad  not  violat- 
ed tbis  Injunction,  and  therefore  the  instant 
case  is  not  burdened  with  contempt  proceed- 
ings. Here  we  hare  tbe  simple  question  as  to 
whether  or  not  tbis  court  can  issue  a  writ 
of  babeas  corpus  or  prohibition  in  a  ciril 
case  without  even  a  contempt  punishment 
attached  to  it  or  any  violation  of  the  In- 
junction. In  the  Mussett  and  Zuccaro  Cases, 
supra,  there  bad  been  an  Injunction.  Tbis 
injunction  had  been  riolated  and  contempt 
proceedings  Instituted  and  tne  parties  plac- 
ed in  contempt,  with  a  Judgment  awarded 
against  them,  punishing  by  fine  and  imprison- 
ment for  disobedience  of  the  injunction. 
Here  we  bare  nothing  of  that  sort.  We  have 
simpli/,  only  and  purely  an  injunction.  It 
tbe  contempt  proceeding  in  the  Zuccaro  and 
Mussett  Cases,  supra,  growing  out  of  an  in- 
junction, was  a  civil  matter,  certainly  this 
case  cannot  be  dignified  as  a  criminal  case, 
as  none  of  the  elements  of  criminality  attach 
to  It.  Mr.  Reed  had  sued  out  bis  injunc- 
tion upon  tbe  theory  that  be  had  prepared 
himself,  and  paid  out  bis  money  for  a 
bouse,  etc.,  and  was  deprived  of  pursuing* 
bis  basiness.  He  bad  a  property  right  in  the 
matter  which  be  had  a  right  to  test.  He 
could  not  test  this  in  a  criminal  action.  It 
could  only  be  done  In  a  clrll  case,  and  wher- 
erer  his  property  rights  are  affected  to  a 
sufficient  extent  an  injunction  may  be  used 


to  restrain  the  parties  seeing  to  injure  that 
business.  He  is  at  least  entitled  to  a  bearing 
on  the  injunction,  and  if  the  court  granting 
tbe  injunction  should  agree  with  him  be  Is 
entitled  to  its  perpetuation.  He  should  be 
awarded  tbe  protection  of  tbe  law  against 
unlawful  Interference  with  bis  property 
rights. 

Onr  Constitution  prorides  that  this  court 
shall  hare  authority  to  issue  writs  of  habeas 
corpus.  This  is  general,  and  will  apply 
wbererer  a  party  is  UlepUly  restrained  of 
bis  liberty.  McNamara,  tbe  county  attorney, 
was  not  restrained  of  bis  liberty  in  this  case. 
Therefore  tbe  writ  of  babeas  corpus  could 
not  apply.  Section  6^  art  6,  of  tbe  Constitu- 
tion reads  as  follows: 

"The  Court  of  Ciiminal  Appeals  shall  hare 
appellate  jurisdiction  coextensive  with  the  lim- 
its of  the  state  in  all  criminal  cases  of  what- 
ever grade,  with  such  exceptions  and  under 
such  regulations  as  may  be  prescribed  b^  law. 
The  Court  of  Criminal  Appeals  and  the  judi;es 
thereof  shall  have  the  power  to  issue  the  writ 
of  habeas  corpus,  and  under  such  regulations 
a*  mav  be  prescribed  bp  law,  issue  such  writs 
at  may  be  necessary  to  enforce  its  own  juris- 
diction. The  Court  of  Criminal  Appeals  shall 
have  power  upon  affidavit  or  otherwise  to  as- 
certain such  matters  of  fact  as  may  be  neces- 
sary to  the  exercise  of  its  jurisdiction." 

It  Will  be  seen  from  this  language  that  not 
only  tbe  court  but  tbe  judges  of  the  Court 
of  Criminal  Appeals  shall  hare  power  to 
issue  writs  of  habeas  corpus.  But  it  further 
prorides  that  under  such  regulations  as  may 
be  prescribed  by  law  the  court  may  issue 
such  writs  as  are  necessary  to  "enforce  it» 
otpn  jurisdiction."  As  was  said  by  Presiding 
Judge  Prendergast  in  the  Zuccaro  Case,  and 
Judge  Harper  in  the  Mussett  Case,  supra, 
this  court  would  hare  no  authority  to  issue 
any  writ  in  a  ciril  case  because  of  the  fact 
this  court  has  no  jurisdiction  in  such  cases; 
its  Jurisdiction  being  confined  to  criminal 
cases.  Tbat  an  injunction  suit  is  not  a 
criminal  case  is  fully  adjudicated  by  those 
two  decisions,  and  in  fact  it  is  not  debatable. 
Tbe  fact  that  the  injunction  In  this  particu- 
lar case  is  a  civil  matter-  is  recognized  in 
the  opinion  written  in  tbe  instant  case 
by  Judge  Harper.  I  quote,  In  this  connec- 
tion, from  the  opinion: 

"Taking  into  consideration  the  law  gorern- 
ing  appeals  in  this  state,  the  county  attorney 
would  be  compelled  to  appeal  to  the  Court  of 
Civil  Appeals,  and  if  that  court  should  decide 
that  the  writ  was  wrongfully  issued,  Mr.  Reed 
could  apply  to  the  Supreme  Court  for  a  writ 
of  error,  and  if  granted,  taking  into  considera- 
tion the  well-known  condition  of  the  docket  of 
the  Supreme  Court,  it  would  be  two  or  three 
ycxirs  before  it  could  be  finally  determined 
whether  or  not  the  county  attorney  could  insti- 
tute criminal  proceedings." 

Tbis  is  an  expressed  recognition  of  tbe  doc- 
trine laid  down  by  the  majority  opinion  in  Ex 
parte  Mussett,  supra,  and  Kx  parte  Zqccaro, 
supra.  It  is  an  emphatic  statement  that  the 
county  attorney  could  not  appeal  to  the  Court 
of  Criminal  Appeal*.  That  be  necessarily 
would  hare  to  go  on 
of  Ciril  Appeals  and 
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were  not  satisfied,  by  writ  of  error  to  the  Su- 
preme Court  Is  expressly  held.  This  ought 
to  have  settled  this  case  with  an  opinion 
holding  exactly  the  opposite  of  what  the  opin- 
ion does  hold.  Delay  in  decision  of  a  oivil 
case  does  Tiot  confer  jurisdiction  of  such  case 
on  this  court.  The  Constitution  only  author- 
izes this  court  to  issue  these  extraordinary 
writs  to  "enforce  its  own  jurisdiction." 
Const,  art.  5,  J  5;  Hovey  v.  Shepherd,  105 
Tex.  237,  147  S.  W.  224.  Especially  see  Mil- 
am County  V.  Bass,  106  Tex.  260,  163  S.  W. 
577.  This  last-cited  case  so  clearly,  accurate- 
ly, and  succinctly  states  the  rule  as  to  when 
writs  of  prohibition  can  issue  to  enforce  the 
jurisdiction  of  the  granting  court  I  would 
quote  freely  from  It  but  for  the  length  of 
this  dissent.  That  ease  shows  the  utter  fal- 
lacy of  the  decision  In  this  case.  This  court 
cannot  issue  extraordinary  usrits  to  acquire 
or  assume  jurisdiction  of  a  matter  that  is  a 
civil  case  and  which  under  no  drcumstancef 
this  court  could  entertain  jurisdiction  or  try. 
If  this  court  should  not  have  Jurisdiction  and 
could  not  entertain  Jurisdiction  in  any  given 
matter,  it  would  be  powerless  to  Issue  writs 
to  enforce  a  jurisdiction  in  a  matter  over 
which  It  did  not  and  could  not  have  authority. 
Nor  can  this  court  use  the  writ  of  prohibi- 
tion as  a  regulatory  process.  It  can  only  use 
it  "to  enforce  its  own  jurisdiction."  It  can- 
not be  used  to  prevent  the  district  court  from 
exercising  Its  jurisdiction.  Milam  County  v. 
Bass,  106  Tex.  260,  163  S.  W.  577. 

There  is  some  intimation  In  the  (pinion  of 
the  majority  In  this  case  that,  the  pool  hall 
law  being  a  criminal  law,  therefore  this  court 
could  entertain  jurisdiction  of  the  injunction 
because  It  enjoined  a  threatened  criminal 
prosecution.  There  was  no  criminal  prosecu- 
tion pending,  if  I  understand  the  facts  of  the 
case  as  agreed  to  by  the  parties,  but  the  coun- 
ty attorney  was  threatening  to  prosecute  for 
violations  of  the  pool  hall  law.  But  be  that 
as  it  may,  that  identical  question  was  decid- 
ed by  my  Brethren  to  the  contrary  In  the  Zuc- 
caro  and  Mnssett  Cases.  There  a  violation 
of  the  Sunday  law  icfas  enjoined.  The  ma- 
jority of  this  court  held  In  Lingenfelter  and 
Oliver  Cases  that  such  was  a  criminal  case; 
that  Is,  a  violation  of  the  criminal  statute 
which  prohibited  the  exhibition  of  moving 
picture  shows  on  Sunday.  It  was  upon  a  dis- 
obedience of  that  injunction  the  parties  were 
fined  for  contempt.  They  held  the  Mussett 
and  Zuccaro  Cases  were  civil  cases,  and  that 
an  appeal  could  not  He  from  an  injunction  to 
this  court  They,  therefore  dismissed  the 
writs  of  habeas  corpus  in  both  cases,  and  the 
parties  went  to  the  Supreme  Court  for  adju- 
dication because  the  cases  were  only  civil 
proceedings.  That  was  the  only  question  In- 
volved In  those  cases,  and  is  the  main  ques- 
tion involved  In  this  case.  If  this  court  had 
no  jurisdiction  of  an  appeal,  and  could  have 
no  Jurisdiction  of  an  appeal  In  an  Injunction 
case  because  It  was  a  civil  case.  It  would  be  a 
'difficult  proposition  to  assert,  understand,  or 


to  maintain  that,  on  account -of  the  "public 
interest"  or  delay  It  might  entail  in  the  deci- 
sion of  the  matters  Involved,  therefore  this 
court  could  assume  Jurisdiction  in  a  civil 
case,  and  this  simply  from  the  standpoint  of 
public  policy  or  "public  Interest,"  or  the  in- 
cidental delay  of  final  decision  on  appeal  by 
the  dvll  courts.  The  Constitution  placed 
those  matters  of  "public  Interest,"  where  they 
are  civil  cases.  In  the  hands  of  those  courts 
having  Jurisdiction  of  civil  matters.  It  did 
not  place  them  in  the  bands  of  those  courts 
which  alone  have  criminal  jurisdiction.  If 
the  Constitution  in  dividing  Jurisdiction, 
awarding  to  the  Supreme  Court  ultimate  and 
final  power  In  civil  matters,  and  intermedi- 
ately in  the  Courts  of  Civil  Appeal,  confining 
the  jurisdiction  of  this  court  only  to  criminal 
cases  and  appeals  in  criminal  cases,  means 
anything,  then  this  court  cannot  have  or  en- 
tertain legally  jurisdiction  of  dvU  matters, 
and  especially  in  Injunction  cases  that  per- 
tain to  civil  Issues  or  property  rights. 

I  do  not  purpose  to  review  the  question  of 
injunction  in  criminal  cases.  My  views  are 
known,  as  shown  In  various  dissents  that  I 
have  taken  occasion  to  write,  commenclns 
with  Allison  V.  State,  48  Tex.  Cr.  B.  634.  90 
8.  W.  492,  8  Ii.  R.  A.  (N.  S.)  622, 13  Ann.  Cas. 
684,  down  through  the  stages  of  the  advanc- 
ing injunction  matters  in  criminal  cases  un- 
der what  Is,  or  seemed  to  be,  termed  the 
"progressive  and  evolutionary  authority  of 
police  power."  I  do  not  understand  how  it 
can  be  thought,  under  a  constitutional  form 
of  government,  that  police  power  can  reach 
beyond  the  plain  provisions  and  Inhibitions 
of  the  constitutional  requirements  or  limita- 
tions. Nor  can  It  be  conceived  how  the  police 
power  can  be  used  to  overturn  or  override  the 
plain  exactions  and  provisions  of  the  organic 
law.  Jfccessity  has  been  used  to  bolster  and 
enlarge  the  police  power,  and  the  police  power 
has  been  used  to  aggravate  and  augment  ne- 
cessity, but  no  power,  police  or  otherwise, 
and  no  necessity,  however  urgent,  should  be 
entertained,  and  cannot  lie  legally  entertahi- 
ed,  that  violates  the  provisions  of  our  Con.stl- 
tutlon.  It  Is  the  fundamental  law,  superior 
to  all  departments  of  the  government 
There  Is  a  limit  to  police  power,  which,  un- 
der stress,  is  sometimes  applied  on  assump- 
tion of  power  and  relied  upon  to  sustain  such 
assumption  in  the  face  of  the  provisions  of 
the  Constitution,  though  In  this  connection  It 
has  been  stated  "that  pc^ee  power  is  ta- 
herent  in  government"  That  is  a  very  lati- 
tudlnous  statement,  and  one  which  as  applied 
upon  inspection  and  In  final  analysis  Is  not 
correct.  "Inherent  power  in  Texas"  Is  In  the 
people,  not  In  the  government  Const  art.  1, 
{  2.  The  government  can  only  exercise  such 
authority  as  is  conferred  upon  that  govern- 
ment or  its  created  departments  through  the 
"Inherent  power  of  the  people."  TWs  k*  so 
by  express  provisions  of  the  ConsUtution  io 
the  Bill  of  Rights.  Section  2  of  theBiU^of 
Rights  thus  provides:        a  '^"  ^'  ^ 
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"All  political  power  is  inherent  In  the  people, 
and  all  free  KQvemments  are  founded. on  their 
authority,  and  instituted  for  their  benefit.  The 
faith  of  the  people  of  Texas  stands  pledged  to 
tbe  preservation  of  a  repnblican  form  of  gov- 
ernment, and,  subject  to  this  limitation  only, 
they  have  at  all  timea  the  inalienable  right  to 
alter,  reform  or  abolish  their  government  in 
Buch  manner  as  they  may  think  expedient." 

The  people  have  not  conferred  this  power 
upon  the  government  or  the  Legislature 
through  empty  sounding  phrases  of  "police 
power."  They  have  conferred  upon  the  Leg- 
islature and  other  departments  of  govern- 
ment such  authority  as  they  saw  proper  to 
invest  in  them,  to  be  exercised  under  the  dele- 
gated authority,  and  to  the  end  that  there 
might  not  be  any  mistake  about  this,  and 
that  the  "inherent  power  of  the  people"  might 
not  pass  from  them  to  these  agencies  and  de- 
partments of  government,  they  saw  proper  to 
emphasize  and  re-emphasize  "their  Inherent 
power"  in  the  following  language  (section  29 
of  the  Bill  of  Kights): 

"To  guard  against  transgressions  of  the  high 
powers  herein  delegated,  we  declare  that  every- 
thing in  this  "Bill  of  Bights'  Is  excepted  out  of 
the  general  powers  of  govemment,  and  shall 
forever  remain  inviolate,  and  all  laws  contrary 
thereto,  or  to  the  following  provisions,  shall 
be  void." 

If  the  "inherent  power"  is  In  the  people, 
as  is  set  forth  in  section  2  of  the  Bill  of 
Kights,  and  not  "in  the  government,"  It 
would  be  a  difficult  matter  to  understand 
how,  In  the  face  of  the  provisions  of  sec- 
tion 29  of  the  BiU  of  Rights,  the  Legislature 
may  assume,  without  violating  the  Constltu- 
tiOD,  or  this  court  uphold  such  assumption 
without  direct  infriugouieut  of  the  Constitu- 
tion, any  power  by  any  department  of  gov- 
crtuuent  where  the  inhibition  is  set  forth  as 
it  is  in  the  BiU  of  Bights.  This  U  a  danger- 
ous proposition  to  the  liberty  of  Texas  citi- 
zenship, and  it  is  more  than  a  danger- 
ous proposition  to  the  perpetuation  of  con- 
stitutional representative  form  of  govern- 
ment. It  means  the  overthrow,  in  the  face  of 
these  provisions,  of  the  plain  inhibitions  set 
forth  in  the  Constitution  and  reserved  by  the 
people  to  themselves,  and  this  by  the  agen- 
cies created  by  the  people  through  their  or- 
ganic law.  It  Is  an  assumption  of  original 
power.     It  Ignores  delegated  authority. 

I  had  not  intended  to  write  in  any  extend- 
ed manner  on  this  question,  but,  regarding 
it  as  important,  I  have  written  beyond  what' 
I  originally  purposed  to  write. 

Another  phase  of  this  case  I  desire  to  men- 
tion. In  Ex  parte  Francis,  supra,  as  in  Ex 
parte  Mode,  180  S.  W.  709,  the  majority  opin- 
ion concedes  that  if  the  act  in  question  dele- 
gates power  or  authority  to  enact,  put  into 
operation  or  suspend  a  law  of  the  state, 
it  would  be  nnconstitutional.  In  both  cases 
the  opinion  concedes  that  if  there  was  a 
delegation  of  anthorlty;  by  the  Legislature  to 
the  pec^le  In  regard  to  the  local  option  elec- 
tion vaAit  the  pool  hall  law,  or  If  having 
ezerdsed  Buch  antboritT.  and  by.  reason  of 


the  vote  under  the  provisions  of  that  act  the 
pool  hall  law  went  Into  effect,  and  operated  to 
suspend  any  law  of  Texas,  the  pool  hall  law 
would  be  invalid.  However,  those  opinions 
both  hold  that  it  was  neither  a  delegation 
of  authority  nor  could  it  operate  to  suspend 
any  state  law.  The  Supreme  Court  took  the 
opposite  vtew  and  held  it  unconstitutional. 
Bx  parte  Mltdiell,  177  S.  W.  933.  The  ma- 
jority of  that  court  held  that  local  option 
law  invalid.  Judge  Hawkins  dissented.  The 
majority  of  this  court  held  It  valid,  the  writ- 
er dissenting.  Now,  this  case  brings  the 
matter  to  a  crisis.  The  issue  is  as  sharply 
made  by  the  t&cta  as  is  iwssible  for  facta  to 
make  an  issue,  and  clearly  demonstrates  the 
correctness  of  the  view  of  the  Supreme 
Court,  and  the  views  expressed  by  the  writ- 
er's dissenting  opinions.  The  opinion  in  this 
case  bjfcthe  majority  is  in  direct  conflict  with 
what  they  wrote  in  the  Zuccaro  and  Mussett 
Oases,  supra.  In  the  instant  case  the  agreed 
facts  show  that  Reed  was  operating  a  pool 
hall,  exhibiting  his  tables,  etc.,  when  the 
Francis  Case  was  written.  The  people  of 
McLennan  county  voted  the  pool  hall  law 
into  operation  under  the  provisions  of  the 
act  authorizing  such  election.  When  the 
Francis  Case  was  written,  Reed  ceased  oper- 
ating his  pool  tables.  However,  when  the 
Supreme  Court  wrote  the  opinion  in  the  Mit- 
chell Case,  he  prepared  himself  to  exhibit 
and  operate  his  tables.  He  complied  with 
the  tax  law  fully,  so  far  as  its  provisions  weru 
concerned,  taking  all  necessary  steps.  The 
Injunction  proceedings  followed,  and  the 
county  attorney  was  enjoined  from  prosecut- 
ing Beed.  Now  we  have  two  laws;  one  di- 
rectly by  the  Legislature  under  which  Reed 
was  authorized  to  operate  his  pool  tables  by 
paying  the  specifled  tax,  and  under  the  oth- 
er law  he  was  interdicted  under  heavy  pen- 
alties from  exhibiting  bis  pool  tables.  He 
was  met  under  this  condition  of  things  with 
threatened  prosecution  because  the  pool  hall 
law  bad  been  voted  Into  operation  by  the 
people  of  McLennan  county.  Now  if  the  tax 
law  was  not  suspended  by  the  local  option 
law  vitalizing  the  pool  ball  act,  he  certainly 
could  operate  his  tables,  had  a  legal  right 
to  do  so,  because  he  had  fully  complied  with 
the  tax  law.  If  the  pool  hall  law  was  op- 
erative in  that  county,  it  necessarily  sus- 
pended the  operation  of  the  tax  law,  else 
Mr.  Reed  could  exhibit  his  tables.  My  Breth- 
ren, deciding  this  case  and  restraining  Judge 
Clark  by  virtue  of  their  writ  of  prohibition, 
bad  necessarily  to  decide  that  the  pool  ball 
law  superseded  the  tax  law.  If  the  tax  law 
was  not  suspended,  Reed  bad  the  legal  right 
to  operate  bis  tables  after  paying  the  required 
taxes.  If  It  was  suspended  by  the  pool  hall 
vote,  then  the  pool  hall  law  was  uncon- 
stitutional, admittedly  so  by  the  majority 
opinions  in  the  Francis  and  Mode  Cases,  su- 
pra.  and  If  the  law  was 
reas<Hi  .of .  the  suspension 
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operate  bis  tables,  because  the  tax  law  still 
remained  In  full  force. 

Therefore  the  Issue  of  suspension  ot  the 
tax  law  vel  non  Is  the  critical  Issue  In  this 
case,  and  It  Is  the  only  real  Issue  decided. 
Both  laws  could  not  legally  operate  In  the 
same  territory  at  the  same  time,  and  it  is 
held  in  the  prevailing  opinion  In  this  case 
that  Reed  could  not  operate  his  tables,  and 
Judge  Clark  was  ordered  not  to  interfere 
with  the  county  attorney  in  prosecuting  him 
for  violations  of  the  local  option  pool  hall 
act.  Under  one  of  these  laws  he  could  oper- 
ate; under  the  other  he  could  not.  One  Is 
a  general  act  of  the  Legislature,  operative 
throughout,  the  state,  and  was  a  revenue 
measure.  The  other  was  necessarily  inopera- 
tive ;  at  least  until  a  vote  of  the  people  of  a 
given  community  had  vitalized  it.  The  pool 
hall  law  would  remain  dormant  until  the 
end  of  time  If  the  local  option  vote  did  not 
put  It  Into  operation.  It  could  never  In- 
terfere with  the  tax  law  until  the  local  op- 
tion election  was  held  resulting  favorably  to 
the  pool  hall  law.  After  that  favorable  ac- 
tion my  Brethren  sustains  the  pool  hall  law, 
and  holds  that  the  party  cannot  operate  his 
tables  under  the  tax  law.  They  hold  the 
T.«gislature  could  authorize  such  elections. 
If  they  are  correct,  it  is  evident  that  such 
elections  can  only  be  held  by  virtue  of  the 
pool  hall  law.  There  is  no  other  authority 
relied  upon  or  shown  which  Justifies  such 
election.  This  Is  necessarily  the  reason,  and 
the  only  reason,  why  Reed  could  not  operate 
his  tables,  and  it  is  the  only  reason  assigned 
by  the  opinion  of  the  majority  upholding  the 
local  option  pool  hall  law  and  restraining 
Judge  Clark  from  interfering  with  the  county 
attorney  In  his  prosecution  of  violations  of 
the  pool  hall  act  So  If  Reed  operated  his 
tables  under  the  tax  law  he  would  be  pun- 
ished under  the  pool  hall  law,  and  U  the  tax 
law  was  inoperative,  it  was  so  because  the 
pool  hall  law  had  suspended  It.  The  two 
acts  cannot  coexist  and  both  be  enforced,  and 
this  decision  by  the  majority  necessarily  ad- 
judicates the  fact  that  the  pool  hall  law  did 
supersede  the  tax  law  and  put  it  out  of  op- 
eration ;  else  there  is  no  basis  for  their  opin- 
ion. Their  opinion  finds  no  other  basis  for 
support  and  assigns  no  other  reason.  Judge 
Clark  may  have  granted  the  Injunction  upon 
the  theory  that  the  pool  hall  law  operated  a 
suspension  of  the  tax  law,  and  was  therefore 
void.  This  was  In  accord  with  the  opinion 
of  the  Supreme  Court.  It  was  also  in 
accord  with  the  majority  opinion  of  this 
court  in  Francis  and  Mode  Cases,  as  well 
as  the  writer's  dissenting  opinion.  The 
Francis  and  Mode  Cases  both  concede  and 
bold  that  if  the  local  option  election  operat- 
ed a  suspension  of  the  tax  law,  it  would  be 
Invalid  and  unconstitutional.  Here  we  have 
the  majority  opinion  expressly  holding  that 
It  did  suspend  the  tax  law.  It  is  the  basis 
of  th^  opinion,. and  U  that  proposition  is 


taken  oat  of  their  opinion,  there  Is  no  rea- 
son for  the  conclusion  they  have  reached.  If 
this  was  not  a  delegation  of  authority  by 
the  Legislature  to  the  people  to  hold  a  local 
option  election.  It  may  be  pertinently  asked, 
From  what  source  did  these  voters  obtain 
the  authority  to  hold  that  local  option  elec- 
tion? It  is  only  found  In  the  body  of  the 
act,  and  it  is  found  nowhere  else.  The  Legis- 
lature placed  It  there.  The  people  exercised 
it,  voted  favorably  upon  the  pool  haU  law, 
and  this  necessarily,  under  the  prevailing 
opinion,  in  this  case,  voted  out  and  suspend- 
ed the  tax  law.  If  this  Is  not  a  delegation 
of  authority  to  those  people  to  vitalize  the 
local  option  pool  hall  law.  It  would  be  dlffl- 
cult  to  understand  what  it  is,  or  what  Is  its 
operation.  The  exercise  of  that  authority  by 
the  people  vitalized  the  pool  hall  law  in  Mc- 
Lennan county,  and  the  pool  hall  law  was  not 
vitalized  otherwise,  and  If  It  was  not  thus 
vitalized  and  put  into  operation.  It  necessari- 
ly Is  not  In  existence,  and  if  It  becomes  oper- 
ative, as  my  Brethren  held  in  restraining 
Judge  Clark,  It  necessarily  suspends  and 
puts  out  of  operation  the  tax  law.  Of  course, 
this  is  upon  the  theory  that  the  local  option 
election  was  a  legal  one,  and  my  Brethren 
hold  that  it  Is.  It  cannot  be  legal  as  I  un- 
derstand the  law.  So  from  any  viewpoint, 
whether  from  the  decision  of  the  Supreme 
Court  in  the  Mitchell  Case  or  the  opinion  of 
the  majority  and  dissenting  opinion  in  this 
conrt  in  Francis  and  Mode  Cases,  It  is  not 
only  a  delegation  of  authority  to  vote  out  the 
tax  law  by  local  option  election,  but  It  was 
actually  consummated  by  voting  the  pool 
hall  law  into  existence,  whldi  necessarily, 
if  the  election  be  valid,  brought  a  suspension 
of  the  tax  law.  I  cite  the  Mode  and  Ftands 
Cases,  and  the  Mitchell  Case  and  the  ma- 
jority opinion  in  the  instant  case  in  support 
of  that  proposition.  If  the  local  option  elec- 
tion had  failed  to  carry,  the  tax  law  wouM 
have  remained  in  full  force  and  effect.  As  the 
local  option  election  did  carry,  the  tax  law 
ceased,  at  least  the  majority  so  hold  In  this 
case.  The  pool  hall  election  won.  Ttiis  pot 
out  of  operation  the  tax  law;  at  least  this 
is  the  decision  of  the  majority  In  this  case. 
I  cannot  see  how  my  Brethren  reached  th^ 
conclusion,  viewed  from  any  legal  stand- 
point. 

I  might  follow  this  with  other  reasonins- 
but  it  seems  to  me  this  is  sufficient  I  de- 
sired to  express  some  views  about  the  mat- 
ter, whldi  I  have  done.  I  therefore  enter 
respectfully  my  dissent  from  the  coaclnsinu 
reached  by  the  majority  In  this  case.  Judge 
Clark  should  not  have  been  restrained,  and 
the  only  authority  for  restraining  him  Is 
that  the  pool  hall  local  option  election  sus- 
pended the  ta!x  law. 

FBENDEROAST,  P.  J.  (concurring).  When 
our  state  was  first  organized  as  a  state 
government  me  appellate  court  only  was 
created,  named  "tti»  Bt^reme  Court"    Xbe 
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people  by  our  then  Constitution  (184S)  ex- 
pressly gave  It  appellate  Jurisdiction  of  both 
criminal  and  civil  causes,  direct  from  the 
trial  courts.  Like  jurisdiction,  of  both  crim- 
inal and  dvll,  was  then  also  given  to  8u<±t 
courts  of  final  appellate  jurisdiction  of  every 
other  state  of  the  United  States,  and  in  Eng- 
land and  Canada,  whatever  named — in  fact, 
of  every  EngHsh-speaking  people  on  the  globe. 
And  with  some  minor  exceptions,  our  Consti- 
tutions of  1861,  1866,  and  1869,  were  to  the 
same  effect. 

The  rapid  Increase  In  population,  and  con- 
sequent Increase  in  legal  business,  in  our  state, 
soon  after  the  war  (by  1876),  showed  that  it 
was  impossible  for  one  appellate  court  to 
dispose  of  all  business,  criminal  and  civil. 
This  was  demonstrated  by  the  fact  that  our 
Supreme  Court  by  that  time  was  some  three 
or  four  years  behind  in  its  decisions,  like 
it  Is  now,  and  every  day  getting  still  further 
l)ehind.  It  was  then  not  Infrequent  for  v^t- 
sons  convicted  of  crime,  who  appealed,  to 
have  to  lie  In  jail  for  a  year  or  longer, 
awaiting  a  decision  of  their  cases,  an  out- 
rage on  justice  and  humanity,  and  a  very 
sreat,  and  unnecessary,  expense  to  our  coun- 
ties and  state.  Tlie  Supreme  Court  Itself, 
in  endeavoring  to  avoid  this,  began  to  devote 
more  of  its  time  to  deciding  criminal,  to 
the  necessary  neglect  of,  civil  causes,  thereby, 
in  effect,  denying  justice  in  all  dvll  causes. 
With  this  state  of  fact  staring  them  in  the 
face,  and  getting  worse  day  by  day,  our  peo- 
ple vHsely  and  humanely  determined  to  reme- 
dy these  crying  evils.  It  was  then  (1876) 
ttwnght  by  our  people  and  wisest  and  best 
statesmen  that  a  solution  would  be  bad  by 
taking  all  jurisdiction  of  criminal  business 
away  from  the  Supreme  Court,  confining  It 
exclusively  to  dvll  business,  and  creating 
a  new  appellate  court  of  supreme  and  final 
jurisdiction  in  all  criminal  matters.  So  this 
was  done  by  the  people  in  their  Constitution 
of  1876.  That  Is,  they  changed  the  Jurisdic- 
tion of  our  Supreme  Court  so  as  to  deprive 
It  absolutely  of  any  and  all  jurisdiction  In 
criminal  matters,  and  created  a  new  court 
called  "Court  of  Appeals,"  and  gave  it  su- 
preme and  exclusive  jurisdiction  in  aU  crim- 
inal matters.  At  that  time  it  was  believed 
that  this  new  appellate  court  could  not  only 
lieep  up  with  all  criminal  business,  but 
could  also  decide  and  keep  up  with  appeals  in 
civil  causes  from  our  county  courts,  as  well. 
Hence,  appeals  from  our  county  courts  in 
civil  matters  were  denied  the  Supreme  Court, 
and  Jurisdiction  thereof  given  exclusively  to 
said  new  appellate  court. 

By  actual  experience,  as  early  as  1891,  it 
was  demonstrated  that  the  Supreme  Court 
could  not  even  keep  up  with  its  civil  appel- 
late jurisdiction  as  restricted  by  our  Consti- 
tution of  1876,  and  that  said  new  appellate 
court  could  not  keep  up  with  its  exclusive 
jurisdiction  In  criminal  matters,  and  appeals 
too  from  oor  county  courts  in  civil  matters, 


and  also  that  it  was  very  bad  policy  to  have 
two  tribunals  of  final  appellate  jurisdiction 
in  civil  matters,  so  that  in  1891  the  people 
determined  to  again  give  relief,  and  amended 
our  1876  Constitution,  and  then  created 
Courts  of  Civil  Appeals,  and  gave  them  ex- 
clusive appellate  jurisdiction'  in  all  civil 
matters  direct  from  the  trial  courts,  and 
further  restricted  the  jurisdiction  of  the 
Supreme  Court,  not  only  exclusively  to  dvli 
matters,  but  even  as  to  certain  character 
of  dvil  matters,  made  the  decision  of  said 
dvll  appellate  courts  final,  and  prohibited 
the  Supreme  Court  from  having  any  Jurisdic- 
tion thereof,  and  also  prohibited  jurisdiction 
to  the  Supreme  Court  from  any  trial  court, 
and  restricted  its  Jurisdiction  to  certain  char- 
acter of  dvU  business  from  the  new  Courts 
of  Civil  Appeals  alone.  And  at  the  same 
time,  the  people  by  these  amendments  of  1891 
absolutely  took  all  civil  jurisdiction  away 
from  said  "Court  of  Appeals,"  changed  its 
name  to  "The  Court  of  Criminal  Appeals," 
and  restricted  its  Jurisdiction  exclusively  to 
criminal  matters.  It  Is  needless  to  call  at- 
tention to  the  recent  legislation,  authorized 
by  said  1891  amendments,  still  further  re- 
stricting the  jurisdiction  of  the  Supreme 
Court  in  even  civil  matters. 

The  fact  that  the  people  by  their  Consti- 
tution and  amendments  thereto,  as  stated, 
have  taken  absolutely  all  jurisdiction  in 
criminal  matters,  and  a  great  deal  of  its  orig- 
inal civil  jurisdiction,  away  from  the  Su- 
preme Court  has  not  been  from  any  lack 
of  confidence  therein,  or  the  great  judges 
who  have  constituted  that  court,  but  has  been 
from  actual  necessity.  Since  our  people  have 
thus  provided  a  court  of  supreme,  final,  and 
exclusive  jurisdiction  in  criminal  matters, 
and  first  set  the  example,  several  other  states 
of  the  United  States  and  England  and  Can- 
ada have  adopted  our  plan,  and  likewise  have 
established  courts  of  exclusive  Jurisdiction 
in  criminal  matters. 

I  have  given  briefly  the  constitutional  his- 
tory of  our  appellate  courts,  so  as  to  show 
the  reason,  and  to  emphasize  the  facts,  that: 
(1)  The  Court  of  Criminal  Appeals  has  ex- 
clusive, supreme,  and  final  Jurisdiction  in 
all  criminal  matters;  and  (2)  the  Supreme 
Court  has  no  jurisdiction  whatever  in  crimr 
inal  matters,  but  it  is  prohibited  from  taking 
any  such  jurisdiction,  and  that  it  has  only 
very  limited  appellate  jurisdiction  in  even 
civil  matters.  (The  sole  exception  to  what 
might  be  called  a  quasi  criminal  matter  is 
the  writ  of  habeas  corpus  in  civil  causes,  ' 

which  I  will  later  discuss.)    The  people  select  ■ 

and  elect  the  judges  for  both  of  said  courts.  ; 

They  are  just  as  capable  of  selecting  and 
electing  for  the  one  as  for  the  other.  They 
select  and  elect  the  judges  of  the  Court  of 
Criminal  Appeals  for  the  purpose,  among 
others,  of  determining  the  constitutionality    ^^^  \    . 

and  construction  of  criminal  laws,  and  select    CjOOQIC 
and  elect  the  Judges  of  the  Supreme  Court  for  ^  o 
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an  altogetber  different  purpose.  The  Su- 
preme Court,  discussing  tills  very  question 
In  Comrs.  Ct.  v.  Beall,  98  Tex.  109,  81  S.  W. 
526,  said: 

"We  think  it  a  reasonable  deduction  from  the 
establishment  of  two  courts  of  final  resort,  one 
for  criminal  and  the  otlior  for  civil  cases,  that 
it  was  contemplated  that  the  decisions  of  each 
upon  the  questions  pertaining  peculiarly  to  itB 
own  jnrisdictiou  should  be  authoritative  and 
controlling  upon  nil  other  courts.  Let  ns  take 
the  Court  of  Criminal  Appeals  for  example. 
What  was  more  reasonable  to  conclude  than 
that  the  court  would  be  composed  of  lawyers, 
not  only  learned  in  the  law,  but  especially  vcro- 
ed  in  the  jurisprudence  of  its  criminal  branch 
and  of  the  great  experience  in  the  criminal 
courts,  and  that  by  reason  of  this  fact  and  of 
the  duty  devolved  upon  them  to  determine  with 
rare  exceptions,  questions  of  criminal  law  only, 
their  decision  upon  such  questions  would  be  en- 
titled to  more  weight  than  that  of  a  court  of 
civil  jurisdiction  only." 

The  people  have  expressly  and  repeatedly 
determined,  and  emphatically  declared,  in 
substance  and  efCect,  by  their  Constitution 
and  amendments  tliereto,  that  the  Court  of 
Criminal  Appeals  alone  shall  determine  the 
constitutionality,  vel  non,  of  any  and  every 
criminal  law  enacted  by  our  Legislature,  and 
that  our  Supreme  Court  thatl  not  do  so.  The 
Supreme)  Court,  as  heretofore  constituted, 
has  expressly  declared  and  held  that  the 
Court  of  Criminal  Appeals  alone  has  Juris- 
diction to  determhie  the  constitutionality  vel 
non,  and  construction,  of  every  criminal  stat- 
ute, and  that  the  Supreme  Court  has  not 
that  right  nor  jurisdiction,  and  in  such  mat- 
ters said: 

".The  Supreme  Court  should  follow  the  deci- 
sions of  the  Court  of  Criminal  Appeals,"  and 
"We  think  we  may  safdy  say  that  it  has  been 
the  rule  of  this  court,  •  •  •  to  follow  the 
construction  placed  upon  the  statutes  embraced 
in  our  Penal  Code  and  Code  of  Criminal  Pro- 
cedure by  the  Court  of  Criminal  Appeals,"  and 
that  said  "rule  is  hinding  attthority  upon  «*." 

So  held  the  Supreme  Court  unanlmoujAy 
through  Chief  Justice  Gaines,  when  that 
court  was  composed  of  he  and  Justices  Brown 
and  Williams.  Comrs.  Ct  v.  Beall,  98  Tex. 
108,  109,  81  S.  W.  526;  Green  v.  Southard, 
94  Tex.  470,  61  S.  W.  705 ;  State  v.  Schwara, 
103  Tex.  110,  124  S.  W.  420,  and  other  cases. 
And  they  announced  and  adhered  to  that 
rule,  even  when  they  were  unanimously  of 
the  opinion  this  court  was  in  error.  Not 
only  is  the  Supreme  Court  bound  by  the  de- 
cisions of  this  court  on  criminal  matters,  but 
every  other  lower  court  of  this  state  for 
much  stronger  reasons  is  so  bound.  The  civ- 
il appellate  courts  have  so  held.  The  Su- 
preme Court  of  the  United  States  has  always 
held  the  same  doctrine,  in  Forsyth  v.  Ham- 
mond, 166  U.  S.  518,  519,  17  Sup.  Ct  665,  41 
L.  Ed.  1095,  saying: 

"The  construction  by  the  courts  of  a  state  of 
its  Constitution  and  statutes  is  binding  on  the 
federal  courts.  We  may  think  that  the  Supreme 
Court  of  a  state  has  misconstrued  its  Constitu- 
tion, or  its  statutes,  but  we  are  not  at  liberty 
to  therefore  set  aside  its  judgments.  That  court 
is  the  final  arbiter  as  to  such  questions." 


The  conclusloa  is  therefore  inevitable  tliat 
as  to  all  criminal  statutes,  any  opinion.  Judg- 
ment, or  decision  of  the  Supreme  Court  of 
this  state  as  to  its  constitutianality  has  no 
binding  force  or  effect  whatever  as  authority 
on  any  court,  or  person,  in  this  state.  It 
would  have  no  more  authority  or  legal  effect, 
for  Instance,  than  the  opinion.  Judgment,  or 
decision,  of  any  court,  from  the  highest  i- 
the  lowest,  of  the  state  of  Maine  would  have, 
if  such  court  of  Maine  should  hold  that  a 
statute  of  our  state  under  our  ConstitutioB 
was  unconstitutional.  In  other  words,  aay 
decislon,  judgment,  or  opinion  of  our  Su- 
preme Court  as  to  the  constitutionality  of 
any  criminal  statute  passed  by  our  Legisla- 
ture is  without  legal  authority,  iwwer,  or 
effect  on  any  court  or  person  in  this  state. 
As  to  criminal  statutes,  our  Supreme  Court 
is  Just  as  foreign  to  our  state,  and  every  pe^ 
son  and  court  in  it,  aa  if  in  truth  it  was  a 
court  of  the  state  of  Maine,  elected  by  the 
people  of  Maine,  and  located  and  holding  its 
sessions  in  said  state,  under  a:nd  by  virtue  of 
its  laws,  and  not  ours. 

That  our  pool  hall  statute  is  a  criminal 
statutei,  and  depends  exclusively  for  its  con- 
struction and  enforcement  on  the  criminal 
courts,  no  one  can  question.  It  is  as  pre- 
cisely and  certainly  so  as  our  local  option 
liquor  prohibition  statutes  ar&  It  was  spe- 
dflcally  founded  upon  and  wholly  modeled 
after  and  follows  them  as  directly  and  posi- 
tively as  could  be  done.  Our  Supreme  Court 
in  Comrs.  Court  v.  Beall,  supra,  98  Tex.  108, 
81  S.  W.  526,  held: 

"We  are  of  opinion  that  oar  local  option  stat- 
utes are  strictly  and  essentially  crinunal  laws, 
and  as  such  primarily  subject  to  tlie  decisions 
of  the  criminal  courts  as  to  their  validity  ami 
construction." 

If  our  people  had  intended  that  the  Su- 
preme Court  should  have  had  any  sort  of 
supervisory  Jurisdiction  over  the  Court  of 
Criminal  Appeals,  they  would  have,  in  some 
direct  provision,  so  declared.  On  the  con- 
trary. In  their  Constitutions  and  amendments 
thereto,  they  have  clearly  excluded  any  such 
Jurisdiction  from  the  Supreme  Court 

Notwithstanding  our  Supreme  Court  had 
no  right.  Jurisdiction,  power,  or  authority 
to  decide  that  our  pool  hall  law  is  unconstitu- 
tlpnal,  but  on  the  contrary,  is  by  our  Consti- 
tution expresiily  prohibited  from  doing  so, 
yet,  in  the  case  of  Bx  parte  Mitchell,  17T  S. 
W.  953,  unfortunately,  and  it  seems  to  me. 
without  mature  investigation  or  deliberation, 
said  that  that  law  was  unconstitutional. 
And  this  too  after,  and  in  the  very  face  ot 
the  decision  of  this  court  (Ex  parte  Francis. 
72  Tex.  Or.  B.  304,  165  S.  W.  147),  both 
upon  reason  and  authority,  after  the  mo.<^ 
thorough  Investigation,  holding  that  said 
statute  Is  clearly  valid  and  constitutiona:: 
this  court  being  the  only  court  of  supreme 
and  final  Jurisdiction,  power,  and  authority 
which  can  legally  determine  such  question. 
It  will  be  noted  that  neltber  the  report  of 
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the  Mitchell  Case,  nor  the  memo,  opinion 
therein  In  any  way  dUcloses  how  the  ques- 
tion therein  arose,  or  could  have  arisen.  On 
the  contrary,  It  seems,  the  Supreme  Court's 
holding  therein  was  merely  gratuitous.  Said 
holding  in  the  Mitchell  Case,  on  Its  face 
shows  that  It  was  hastily  delivered,  on  the 
last  opinion  day  of  the  term,  and  In  no  way 
backed  by  reason  or  argument,  the  holding 
itself  stating: 

"A  full  opinion  will  be  later  filed,  the  prepara- 
tion of  which  has  been  prevented  by  the  ap- 
proaching close  of  the  term." 

The  report  of  that  case  also  shows  that  no 
one  appeared,  by  brief  or  otherwise,  for  the 
state,  respondent.  More  than  a  year  has 
DOW  passed  since  It  was  handed  down,  and 
still  no  "full  opinion"  has  yet  been  filed. 
The  only  two  cases  cited  as  authority  are 
State  V.  Swisher,  17  Tex.  441,  on  one  propo- 
sition, and  Brown  Cracker,  eta,  v.  Dallas, 
104  Tex.  280,  137  S.  W.  342,  Ann.  Gas.  1914B, 
504,  on  the  only  other  proposition.  Before 
the  opinion  In  said  Ex  parte  Francis  Case, 
supra,  was  handed  down,  in  our  thorough  in- 
Testigatlon  of  the  question  and  authorities, 
we,  more  than  once,  discussed  said  Swisher 
Case  and  the  questions  in  said  Francis  Case 
with  the  late  lamented  Chief  Justice  Brown 
of  the  Supreme  Court  He  was  very  fa- 
miliar with  the  Swisher  Case,  and  with  much 
emphasis  said  to  me:  "The  old  Stoisher  Gate 
i»  not  the  law,  and  never  wat  the  laio."  Aft- 
er the  opinion  In  the  Francis  Case  was  hand- 
ed down  by  this  court,  and  Just  after  the 
Mitchell  Case  had  been  submitted  in  the 
Supreme  Court,  Chief  Justice  Brown  called 
for,  and  was  furnished,  a  copy  of  our  opin- 
ion in  the  Francis  Casa  After  thoroughly 
considering  the  questions  decided  therein, 
and  that  decision,  he  more  than  once  said  to 
us:  "Your  decision  Is  unquestionably  cor- 
rect and  the  law."  Chief  Justice  Brown  died 
May  26,  1915;  an  appointment  to  the  va- 
cancy created  thereby  was  made  Juive  1st 
(177  S.  W.  vi),  and  the  mere  memo,  holding 
in  the  MltcheU  Case  filed  June  23,  1015.  1 
have  no  apology  to  make  for  consulting,  and 
discussing  with  Chief  Justice  Brown  the 
Swisher  and  Francis  Cases.  He  was  a  mem- 
ber of  our  Supreme  Court  for  many  years, 
and  was  entirely  familiar  with  our  Constitu- 
tion and  tlie  construction  and  application 
thereof  and  the  decisions  of  our  courts,  and 
had  himself  written  a  large  number  of  opin- 
ions on  eonstitutlonal  questions.  I  felt  I 
could  get  aid  from  him,  as  well  as  I  could  by 
poring  over  text-lxx)k  writers  and  opinions 
of  otiier  Judges  and  courts.  I  regarded  him, 
as  I  think  he  was  generally  regarded,  one  of 
our  great  Judges.  I  have  no  doubt  If  he  had 
Uved  a  short  time  longer,  the  decision  In  the 
Mitchell  Case  would  have  been  the  reverse 
of  what  it  is.  What  I  say  is  not  Intended 
as  any  reflection,  and  not  even  a  criticism, 
of  any  one;  I  am  merely  jrecording  recent 
pertinent  events. 

Ko  one  can  read  the  opinion  in  the  Swisher 


Case  and  reach  any  other  conclusion  than 
that:  (1)  It  was  not  the  opinion,  upon  mature 
deliberation  and  investigation  of  the  great 
Judges  who  then  composed  that  court,  for 
they  expressly  say: 

"The  question  presented  is  not  now  of  very 
general  interest,  as  the  act,  whether  conHitu- 
tional  or  not,  has  been  repealed.  We  shall  not 
therefore  give  to  it  the  elaborate  Investigation 
that  we  would  otherwise  have  felt  called  on  to 
bestow  on  it."    17  Tex.  448. 

(2)  It,  therefore,  was  unquestionably  dic- 
tum, piure  and  simple,  and  no  authority  what- 
ever. Chief  Justice  Brown,  in  Grigsby  v. 
Reib,  105  Tex.  602,  153  S.  W.  1124,  L.  li.  A. 
1015E,  1.  Ann.  Cas.  1915C,  1011,  correctly  de- 
fined dictum. 

Our  Supreme  and  civil  appellate  courts, 
and  this  court,  have  so  often  held  and  de- 
cided the  reverse  of  what  was  said  as  dic^ 
turn  in  the  Swisher  Case,  as  we  show  in  the 
opinion  in  the  Francis  Case,  as,  without  any 
doubt,  to  destroy,  annul,  and  overrule  the 
dictum  in  the  Swisher  Case,  as  even  any 
suggestion  of  argument  or  authority. 

Still  further,  we  show  in  the  Ex  parte 
Mode  Case,  180  S.  W.  708,  that  tlie  opinion 
of  every  other  highest  appellate  court  of 
every  state  of  the  United  States  (with  ipo«- 
Hblv  one  exception)  holds  the  reverse  of  what 
is  said  as  dictum  in  the  Swisher  Case  and 
held  In  the  Mitchell  Case.  So  that  it  is 
worse  than  idle  to  further  discuss  or  consid- 
er the  Swisher  Case  as  any  authority  what- 
soever. 

Chief  Justice  Brown  wrote  the  opinion  In 
Brown  Cracker  Co.  v.  Dallas,  supra.  Just 
shortly  before  we  had  the  Francis  Case  be- 
fore us.  He  knew  his  opinlpn  In  that  case 
was  wholly  inapplicable  to  the  Francis  Case, 
else  he  could  not,  and  would  not,  have  so  em- 
phatically approved  the  opinion  in  the  Fran- 
cis Case.  There  can  be  no  question  but  that 
the  decision  in  the  Brown  Cracker  Company 
Case  is  the  law,  and  we  have  all  the  time 
so  held.  But  it  is  Just  as  certain  that  it  is 
wholly  inapplicable  to  the  questions  in  this 
case.  Judge  Harper  has  demonstrated  this 
in  the  opinions  in  the  Francis  and  Mode  Cas- 
es, on  both  reason  and  authority.  The  Brown 
Cracker  Company  Case  was  this:  The  char- 
ter of  the  city  of  Dallas  provided: 

"That  no  ordinance  shall  be  enacted  incon- 
sistent either  with  the  laws  of  the  state,  or 
with  the  provisions  of  the  act  [charter]." 

The  city  passed  an  ordinance,  which  Judge 
Brown  says: 

"An  argument  to  demonstrate  that  the  ordi- 
nance permits  such  houses  [bawdy]  to  exist  in 
that  district  would  be  inexcusable,  the  language 
is  too  plain  to  require  explanation  or  applica- 
tion." 104  Tex.  294,  137  S.  W.  342,  Ann.  Cas. 
1914B,  504. 

He  quoted  arUcle  500  (361)  P.  C,  which 
makes  it  a  crime  for  any  person  anywhere  in 
the  state  to  keep,  etc.,  any  such  house,  and 
cited  article  503  (362a),  which  expressly  au- 
thorizes any  person,  or  the  state,  to  enjoin  C^ t-^r^r\\r> 
the  actual,  threatened,  or  contemplated  use  otjy  VjOO^  IC 
any  place  for  any  such  house,  etc.,  and  said,  O 
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*^he  antagonism  between  the  ordinance  and 
the  law  is  as  emphatic  as  that  between  life 
and  death,"  and  held  the  state  law  "must  pre- 
vail." He  farther  held  that  under  article  1, 
I  28,  of  our  Constitution  as  it  now  Is,  the 
legislature  could  not  even  authorize  the  city 
of  Dallas  to  suspend  said  state  law. 

The  recent  decision  of  the  Supreme  Court 
In  Middleton  v.  Texas  Power  &  Light  Co.,  185 
S.  W.  556,  is  directly  and  pointedly  the  re- 
verse of  what  that  court  held  in  said  Mitchell 
Case.  1  will  show  this:  On  April  16,  1913, 
page  429  (Vernon's  Sayles'  Ann.  Civ.  St  1914, 
§  5246h)  the  liCglslature  enacted  a  law, 
whereby  It  fixed,  as  the  Supreme  Court 
said — 

"the  liability  of  employers  for  personal  injuries 
to  their  employes,  or  for  death  resulting  from 
such  injuries,  and  the  compensation  afforded 
therefor  to  employes,  or  their  beneficiaries." 

The  Supreme  Court  further  states: 

"The  operation  of  the  act,  as  to  employers  of 
labor  within  the  state  (not  excepted  by  its 
terms)  is  this: 

"1.  They  may,  at  their  election,  ieoome  avh- 
soribers  under  the  act,  or  what  may  be  termed 
consenting  members,  to  its  general  scheme  of 
liability  and  compensation,  or  remain  xoithout 
its  pale. 

"2.  If  they  become  subscribers,  and  give  the 
required  nonce  to  that  effect  to  their  employes, 
they  are  exempt  from  all  common  law,  or  other 
statutory  liahility,  for  personal  injury  suffered 
by  such  employes  in  their  service,  except  that 
for  exemplary  damages  where  an  employ^  is 
killed  through  an  employer's  willful  act  or  omis- 
sions or  gross  negligence,  which  may  be  defend- 
ed against  as  under  existing  law. 

"3.  If  they  do  not  become  subscribers,  they 
arc  amenable  to  tuita  for  damages  recoverable 
at  common  law,  or  by  statute,  on  account  of 
personal  Injuries  suffered  by  their  employfe  in 
the  course  of  their  employmnnt.  nn'l  nrp  denied 
the  right  of  making  what  constitutes  the  com- 
mon-law   defenses    thereto.    •    »    • " 

Such  employers,  under  the  terms  of  the 
act,  who  subscribe  thereunder,  do  so  only 
from  year  to  year,  and  at  the  end  of  any 
year  at  their  optUm  can  cease  to  become  mem- 
bers, or  In  any  way  be  affected  by  said  act 
as  subscribers  would  be.  The  act  further  pro- 
vides that  certain  features  of  it  shall  not  be 
In  force  "until  not  less  than  50  employers 
have  subscribed,  who  have  not  less  than  2,000 
employes,"  and  "If  the  number  of  subscrib- 
ers afterwards  falls  below  50,  or  the  number 
of  employes  falls  below  2,000,"  then,  th^  act 
ceases  to  be  In  forc6,  but  Is  again  put  in  force 
when  the  said  number  of  subscribers  reaches 
the  prescribed  number  of  60,  with  2,000  em- 
ployes. Thus  by  the  option  of  these  em- 
ployevB  only,  the  law  will  be  In  effect  one 
year,  and  not  the  next,  and  will  be  shuttle- 
cocked  back  and  forth — In  force  and  not  In 
force,  as  thej/,  from  year  to  year,  and  no  one 
else,  determine.  The  employ^  have  no  op- 
tion whatever  as  to  putting  the  law  In  force 
or  preventing  It  from  being  put  In  force. 
They  are  at  the  mercy  of  their  employers,  50 
to  2,000,  or  rather  1  to  2,000,  or  even  10,000 
or  more  employes;  for  If  49  employers  only 
subscribed,  the  act  will  not  be  put  In  force. 
If  50  subscribe  and  then  one  of  them  drops 


out,  the  law  thereby  ceases  to  be  In  operation. 
The  result  Is  therefore  that  one  employer 
alone  can  put  the  law  In  force,  and  withdraw 
It  from  being  In  force,  at  his  sweet  wUl,  and 
all  employes,  though  there  be  100,000  of  them, 
are  utterly  helpless,  as  far  as  putting  the 
law  in  force,  or  keeping  It  from  being  in  force. 
Of  course,  the  employers  would  not  put  and 
keep  the  said  law  In  force  unless  It  was  in 
their  favor,  and  against  their  employes.  It 
Is  thus  seen  that  If  there  ever  was  an  option 
statute  of  the  rankest  and  most  radical  type, 
and  one  which  could  be  alternately  suspend- 
ed, and  then  put  in  force — shuttlecocked  back 
and  forth,  now  suspended  and  now  not,  and 
that  too  by  an  Individual  or  Indlvldnals,  with- 
out even  the  people  having  any  say  there- 
about— this  Is  one.  It  Is  so  unmistakably  so. 
it  Is  useless  to  further  recite  Its  provisiona 
The  Supreme  Court  held: 

"The  act.  in  our  opinion,  is,  in  its  several  pro- 
visions, a  constitutional  laic."     (Italics  mine.) 

This  decision  of  the  Snpreme  Coart,  behig 
Its  latest  expression,  and  applying  what  Chief 
Justice  Brown  in  the  Cracker  Company  Case 
said  of  the  state  law  and  Dallas  ordinance.  I 
say:  The  antagonism  between  the  holding  hi 
the  Middleton  Case  with  the  holding  in  the 
Mitchell  Case  "is  as  emphatic  aa  that  be- 
tween life  and  death,"  and  If  from  any  oth- 
er court  in  the  land,  the  last  deliberate  de- 
cision, and  not  the  first  hasty  and  Immatare 
utterance,  being  a  dvll  and  not  a  criminal 
statute,  should,  and  would,  be  followed  by  all 
other  courts,  as  well  as  by  that  court  Itself. 

It  Is  claimed  the  occupation  tax  law,  which 
requires  persons  who  run  pool  tables  to  pay 
an  occupation  tax  as  a  prerequisite  to  fol- 
lowing that  occupation,  was  "susijended"  by 
the  people,  and  not  by  the  Legislature,  when 
all  the  people  of  McLennan  county  voted  bit- 
such  an  overwhelming  majority  to  have  said 
pool  hall  law  enforced  In  said  county,  and  Is 
therefore  contrary  to  section  28,  art  1,  of  thr 
Constitution.  In  the  Middleton  Case,  Ui  pre- 
cisely the  same  line  of  reasoning,  the  Su- 
preme Conrt  held  the  employer*  alone,  or 
rather  1  of  50,  suspends  or  alternately  puts  In 
force  that  law,  against  all  employ*,  without 
such  employ^,  or  the  people,  in  any  way. 
having  anything  to  say  or  do,  on  the  subject: 
In  the  first  place,  the  Legtslatnre  Itself,  and 
not  the  people  as  contradistinguished  there- 
from. In  the  pool  ball  law,  "suspended"  said 
tax  law,  if  it  has  been  "suspended."  Tb<.- 
Legislature  had  the  unquestioned  constitu- 
tional power  undeor  that  section,  and  erery 
other,  to  suspend  said  tax  law  If  it  so  de- 
sired. It  has  many  times  and  nulformly  teeu 
expressly  lield  by  this  court,  the  Suprem- 
Court,  and  oar  Courts  of  Civil  Appeals  that 
our  cities  can  prohibit  sales  of  liquor  witli- 
In  parts  of  Its  limits,  being  nonprohlbltloa 
territory  therein,  and  make  it  a  crime  to  du 
so,  and  such  law  la  not  unconstltutlooal,  be- 
cause of  article  1,  i  28,  of  our  Constitution. 
So  far  as  said  occupation  tax  law  is  ton- 
cemed,  as  to  po<fl  taaUs  It  Is,  In  substance  an^ 
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effect,  preoseiy  tne  same  as  to  Uqnor  deal- 
en  in  "wet,"  or  otber  than  prohibition  ter- 
ritory. I  wlU  dte  some  of  these  decisions. 
One  Garonzlk,  for  years,  had  legally  en- 
gaged In  the  liquor  business  at  a  certain 
place  la  the  dty  of  Dallas,  not  prohibition 
territory,  and  had  paid  all  his  occupation 
taxes  to  do  BO  for  another  year.  The  dty, 
howerer,  passed  an  ordinance,  prescribing  a 
small  district,  within  its  limits  only,  wherdn 
such  business  could  be  carried  on,  and  made 
it  a  crime  for  any  one  to  sell  liquor  any- 
where in  the  dty  outside  of  said  district. 
Garonzlk  was  convicted  for  violating  said  or- 
dinance by  selling  at  his  said  place,  although 
prior  to  the  ordinance,  he  had  paid  all  li- 
censes to  do  ao  for  the  time,  and  appealed  to 
this  court.  He  expressly  attacked  said  ordi- 
nance on  the  ground  it  was  void  and  uncon- 
stitutional under  artide  1,  §  28,  because  it 
suspended  said  state  tax  law.  This  court, 
in  a  unanimous  opinion,  held  the  dty  had 
the  right  to  enact  and  enforce  said  ordi- 
nance, and  It  did  not  violate  said  constitu- 
tional provision.  Garonzlk  v.  State,  50  Tex. 
Cr.  R.  534,  100  S.  W.  374.  Exactly  the  same 
was  held  In  Ex  parte  Levlne,  46  Tex.  Cr.  R. 
364,  81  S.  W.  1206,  and  In  Ex  parte  King, 
52  Tex.  Cr.  R.  383,  lOT  S.  W.  549,  and  other 
aises  by  this  court,  and  by  the  Supreme 
Court  in  Henderson  v.  Galveston,  102  Tex. 
163,  171,  114  S.  W.  108,  wherein  the  Supreme 
Court,  said: 

"AU  of  the  contentions  advanced  by  appellant 
under  article  1,  g  28,  of  the  Constitution  are 
decided  correctly  in  Ex  parte  King,  62  Tex.  Cr. 
K.  383  [107  S.  W.  549],  and  in  others  therein 
referred  to.  JDiacusaion  of  the  gueatioa  it  «n- 
necetsart/." 

The  same  thing  was  held  in  Oohen  v.  Rice, 
101  S.  W.  1052,  by  our  Court  of  Civil  Ap- 
peals at  Dallas.  It  has  always  been  so  held 
by  every  court  of  this  .state  until  said  Mit- 
chell Case  was  hurriedly  dedded. 

Further  as  to  the  constitutionality  of  said 
pool  ball  law.  It  was  passed  by  a  very  large 
majority  of  both  bouses  of  the  Legislature, 
and  approved  by  the  Governor.  Eiacb  legis- 
lator, and  the  Governor,  took  exactly  the 
same  oath  to  support  the  Constitution  of 
this  state  that  the  Supreme  Court  Justices 
did,  and  every  other  <^cer  does.  The  legis- 
lators by  a  large  majority  of  each  house, 
and  ttae  Governor,  and  the  Judges  of  the  low- 
er courts,  and  this  court,  under  their  offidal 
oaths,  after  the  most  thorough  Investigation, 
hold  said  law  Is  constitutional.  Bach  of 
these  iiersons  and  tribunals  had  the  unques- 
tioned right,  and  it  was  their  duty,  to  pass 
on  and  determine  the  constitutionality  of 
said  law. 

In  Winn  et  al.  v.  Dyess,  County  Attorney, 
et  al.,  167  S.  W.  294,  an  election  under  said 
pool  hall  act  had  resulted  in  favor  of  putting 
that  law  In  force  in  Bell  county.  Winn  and 
others  at  that  time  were  engaged  in  miming 
pool  halls,  had  full  equipments  therefor,  and 
were  making  money  thereby,  and  had  paid 


all  taxes  and  procured  licenses  for  that  pur- 
pose, which  were  then  in  force.  And  they 
bad  filed  a  suit  to  contest  the  validity  of 
sudi  election:  They  then  sought  an  injunc- 
tion from  the  district  court  against  the  coun- 
ty attorney  and  other  officers  from  prosecut- 
ing them  for  running  their  pool  halls  pending 
their  election  contest  suit.  The  district  Judge 
denied  them  an  Injunction,  and  they  appealed 
to  the  Court  of  Civil  Appeals  at  Austin. 
That  court,  through  Chief  Justice  Key,  in  an 
able  opinion,  showing  thorough  investigatloa 
of  the  question  unanimously,  coi-rectly  held: 

"If  the  entire  statute  is  unconstitutional,  ap- 
poUftnts  will  have  the  right  to  interpose  that  de- 
fense in  whatever  legal  proceedings  may  be  in- 
stituted by  the  county  officers  to  enforce  that  law 
in  Bell  county,  and  therefore  appellants  ^vil^ 
have  an  adequate  remedy  at  law;  and,  having 
such  remedy,  they  are  not  entitled  to  relief  by 
injunction  or  otherwise  from  a  court  of  equity. 
City  of  San  Marcos  v.  International  &  Great 
Northern  Ry.  Co.,  367  S.  W.  292,  recently  de- 
dded by  thb  court." 

The  Court  of  Civil  Appeals  at  Dallas  (Rop- 
er V.  Lumpkius,  163  S.  W.  110)  had  already, 
in  a  unanimous  opinion,  held  said  pool  hall 
law  constitutional,  and  affirmed  the  district 
Judge  in  denying  an  injunction  against  the 
officers  to  prevent  an  election  under  said  pool 
hall  law.  The  Judges  of  these  two  courts 
are  conceded  by  all  to  be  Judges  of  great 
learning  and  ability,  and  have  long  been  mem- 
bers of  the  courts  they  constitute,  and  their 
opinions  deservedly  have  great  weight. 

Thus  we  see  all  three  of  the  departments 
of  this  state,  legislative,  executive  and  Judi- 
dal,  which  have  the  unquestioned  authority. 
Jurisdiction  and  power  to  pass  upon  and  de- 
termine the  constitutionality  of  the  pool  hall 
law,  expressly  hold  it  constitutional,  and 
two  Judges  of  the  Supreme  Court,  against 
one  of  its  members,  hold  said  law  imconsti- 
tutional,  when  that  court  had  no  authority, 
jurisdiction,  right,  or  power  ta  determine 
such  question,  but  by  the  Constitution  are 
expressly  prohibited  from  doing  so.  And  yet, 
it  seems,  there  may  be  some  persons  who 
want  to  make  the  dedslon  of  the  two  Su- 
preme Court  Judges  an  excuse  to  protect  per- 
sons in  the  flagrant  violation  of  said  pool 
hall  law! 

Our  Constitution,  prior  to  1876,  expressly 
gave  the  Supreme  Court,  and  judges  thereof, 
original  jurisdiction  to  issue  a  writ  of  habeas 
coi-pus  in  both  criminal  and  dvil  matters. 
The  1876  Constitution  expressly  deprived 
that  court  and  the  Judges  thereof  of  such  Ju- 
risdiction in  criminal  matters,  and  expressly 
conferred  such  Jurisdiction  exclusively  on 
said  Court  of  (Criminal)  Appeals  and  Judges 
thereof,  but  never,  at  any  time,  conferred  on 
said  Court  of  (Criminal)  Appeals  such  Juris- 
diction In  some  exclusively  civil  probate  pro- 
ceedings,, nor  deprived  the  Supreme  Court  of 
such  Jurisdiction  in  such  exclusively  dvil 
probate  matters.  Both  courts  have  uniform- 
ly, and  in  many  cases,  so  held.  Ex  parte 
Berry,  34  Tex.  Cr.  R.  36,  28  S.  W.  806;  Le*,w 
gate  V.  Legate^  87  Tex.  248,  28  8.  W.  281,  and 
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other  cases  from  both  courts.  By  1801  It  was 
demonstrated  to  the  people  that  the  drll 
courts  could  not  properly  control  such  courts, 
and  persons  connected  therewith,  unless  the 
Supreme  Court  should  M  relnyested  with 
power  to  Issue,  and  determine  questions  aris- 
ing on,  writs  of  habeas  corpus  such  as  pun- 
ishment for  contempt,  growing  out  of  exclu- 
sively dvll  causes.  In  other  words,  that  the 
Supreme  Court  should  have  the  privilege  to 
first  Issue  said  writ  and  hear  and  determine 
all  matters  arising  out  of  such  exclusively 
dvll  proceedings,  and  that  the  Court  of  Crim- 
inal Appeals  In  such  civil  proceedings  should 
not  have  exclusive  Jurisdiction.  It  is  un- 
necessary to  state  the  reasons  for  this.  They 
are  obvious.  Hence,  by  said  1891  constitu- 
tional amendments  the  people  redothed  the 
Supreme  Court  and  Judges  thereof  with  pow- 
er to  Issue  such  writ,  "a»  mav  be  prescribed 
by  law."  Thereupon  the  Legislature  gave 
the  Supreme  Court,  or  any  Justice  thereof, 
power  to  issue  said  writ  onlv — 
"where  any  person  is  restrained  in  his  liberty  by 
virtue  of  any  order,  process,  or  commitment  is- 
sne<l  by  any  court  or  judi^e,  on  accotu^  of  the 
violation  of  any  order,  judgment  or  decree  there- 
tofore made,  rendered  or  entered  by  such  coart 
or  judge  in  any  civtl  cause." 

The  constitutional,  Judldal,  and  legislative 
history  of  our  state,  well  known  to  all,  in 
connection  with  the  provisions  and  amend- 
ments of  our  Constitution  Itself,  caused  us  to 
be  of  opinion  that  the  people  and  Legislature 
clearly  intended  the  Supreme  Court,  In  said 
exclusively  civil  proceedings,  should,  in  pref- 
erence to  this  court,  first  have  the  opportu- 
nity to  determine  whether  or  not  It  would  Is- 
sue a  writ  of  habeas  corpus.  Hence,  respect- 
ing that  intention,  and  in  express  deference 
to  the  Supreme  Court,  In  the  companion  cas- 
es of  Ex  parte  Zuccaro,  72  Tex.  Cr.  R.  214, 
162  S.  W.  844,  and  Mussett,  72  Tex.  Or.  R. 
487,  162  S.  W.  840,  we  declined  to  issue  said 
writ  until  tlie  Supreme  Court  should  first  be 
given  an  opportunity  to  do  so.  For  this 
court  In  the  Zuccaro  Case,  I  said: 

"Certainly  the  LeRlslatnre  intended  thereby 
(artide  1529.  Revised  Civil  Statutes)  to  make 
certain  that  the  Supreme  Court  had  power  and 
authority  to  issue  the  writ  of  habeas  corpus  in 
such  cases  as  therein  provided,  and  we  thinlt  by 
the  amended  Constitution  and  said  act  of  the 
I>cgislature  it  was  intended  that  the  Supreme 
Court  should  first  be  given  an  opportunity  to 
take  jurisdiction  In  such  matters  as  are  provided 
for  by  said  statute,  in  dvil  matters" 

— and  Judge  Harper  In  the  Mussett  Case  said 
substantially  the  same  thing.    He  said: 

"It  wns  contemplated  and  intended  that  when 
an  application  for  a  habeas  corpus  grew  out  of 
a  civil  suit,  the  Supreme  Court  should  entertain 
jurisdiction.    •    •    ♦ " 

And,  further: 

"We  think  as  a  matter  of  policy  both  courts 
should  not  exercise  it  [issue  the  writ}  in  this 
character  of  cases,  and  only  in  extreme  cases 
would  we  feel  called  upon  to  issue  the  writ  in 
any  case  where  by  law  the  matter  should  proper- 
ly go  to  the  Supreme  Court  for  final  review  in 
the  ordinary  course  of  court  procedure."  \ 


In  both  of  those  cases  we  dismiss^  or  de- 
nied the  writ  without  prejudice,  so  the  par- 
ties could,  as  they  did,  apply  to  the  Supreme 
Court,  which  granted  the  writs,  heard  the 
causes,  and  discharged  the  parties.  Such  "ex- 
treme case"  recently  arose  In  Ex  parte  Dmi- 
can,  182  S.  W.  318,  as  explained  therein. 

"Mudi  ado"  Is  made  In  the  dissenting  opin- 
ion herein,  because  we  said  In  the  Zuccaro 
and  Mussett  Oases  that  the  fine  and  Ipiprison- 
ment  by  the  lower  court,  from  which  they 
sought  relief  by  habeas  corpus,  grew  out  of 
a  dvil  cause.  There  can  be  no  doubt  that 
that  was  true.  My  dissenting  Brother  then 
not  even  Intimated  a  doubt  thereof.  Surely, 
no  one  can  doubt  it  The  "much  ado"  is  now 
made,  however,  and  a  dear  misapplication 
thereof  attempted,  because  the  case  of  Reed 
V.  McNamara,  Co.  Atty.,  etc.,  which  caused 
this  proceeding,  may  also  be  termed  a  ctpit 
case.  Mo  one  questions  that.  We  spedflcaUy 
so  treated  It  in  Judge  HARPER'S  opinion 
herein,  and  show  that  whatever  final  Judg- 
ment might  have  been  rendered  therein  could, 
in  no  event,  have  been  appealed  to  this  court 
But,  when  It  Is  stated  that  both  were  ciriJ 
cases,  all  further  resemblance  ceases.  "The 
antagonism  between  them  Is  as  emphatic  as 
that  between  life  and  death."  In  the  one,  the 
county  attorney  of  Tarrant  county  sued  Zuc- 
caro and  Mussett,  and  enjoined  them  from 
flagrantly  violating  a  criminal  law  of  this 
state,  on  several  grounds  stated  In  the  Zuc- 
caro Case,  supra,  as  the  statute  and  law  ex- 
pressly authorized.  In  the  other,  Reed  sued 
the  county  attorney  of  McLennan  count;, 
and  procured  the  shield  and  protedlon  In  ad- 
vance of  his  sworn  Intention  to  openly  aad 
fiagrantly  violate  a  criminal  law  of  this  state, 
by  having  a  district  Judge  enjoin  and  prohibit 
the  county  attorney  from  discharging  bis 
sworn  constitutional  and  statutory  duty  of 
prosecuting  him  when  be  should  commit  the 
intended  crimes.  I  think  no  such  legal  mon- 
strosity was  ever  before  heard  of  as  was  at- 
tempted In  the  Reed  Case.  There  Is  no  pos- 
sible conflict,  either  in  prindple  or  In  fact, 
between  the  Zuccaro  and  Mussett  Cases  and 
our  holding  In  this  cause. 

It  is  claimed,  however,  as  an  excuse  or  pre- 
tense for  Keed  having  the  coimty  attorney  so 
enjoined,  that  be  had  vetted  property  right*, 
and  that  therefore  a  Judge  of  the  district 
court,  in  a  oivU  suit,  an  appeal  from  which 
could  never  reach  this  court,  had  Jurisdiction 
and  power  to  defy  and  violate  the  express  de- 
cision and  solemn  Judgment  of  this  court  in 
this  very  matter,  take  it  out  of  the  crimloal 
courts,  and  himself  be  shielded  and  protected 
In  his  express  avowed  intention  to  riolate 
Bald  criminal  law,  and  prevent  even  his  prose- 
cution In  the  criminal  courts  when  he  carried 
out  his  Intention  and  actually  openly  aod 
flagrantly  committed  said  crimes,  l^iat  his 
action  of  thus  Indudng  said  Injunction  by  the 
district  Judge  Ln  this  instance,  if  not  prevent- 
ed by  this  court,  was  intended  to  havey  and~^ 
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would  bare  bad,  apparently  at  leaat,  tUs  ef- 
fect no  one  can  question. 

That  said  pool  hall  law  as  stated  la  ezdu- 
idrely  a  criminal  law  uo  one  can  deny.  The 
£x  parte  Francis  Case  was  instituted  and 
prosecuted  to  final  adjudication  in  this  court, 
for  no  other  reason  or  puipoee  whatever  than 
to  hav«  determined  and  adjudicated,  legally 
and  constitutionally,  by  the  only  court  of  su- 
preme and  final  Jurisdiction  and  power  which 
could  determine  such  question,  whether  or 
not  it  waa  constitutional.  Francis  was  a  par- 
ty on  one  side,  and  all  other  persons  in  this 
state  were  parties  on  the  other  side.  It  was 
wholly  unnecessary  and  improper  to  have 
named  all  the  other  persons  on  the  other  side 
from  Francis.  They  were  as  clearly  Included 
In  the  name  of  "The  State"  as  if  they  had 
been  individually  named.  This  would  In- 
clude, of  course,  Reed  himself  and  his  attor- 
neys, and  the  district  Judge  whom  he  Induced 
to  so  enjoin  In  bis  behalf.  This  Is  so  in  every 
case  where  the  state  is  a  party  to  any  case. 
(Of  course,  these  other  persons  would  not  be 
such  parties  as  to  disqualify  them  as  Jurors 
or  otber  officials  in  such  causes.)  This  has 
been  expressly  held  in  principle  by  the  Su- 
preme Court  In  Hovey  et  al.  v.  Shepherd,  Dis- 
trict Judge,  et  al.,  105  Tex.  237,  147  S.  W. 
224,  wherein  ttae  Supreme  Court  issued  and 
enforced  a  writ  of  prohibition,  commanding 
the  district  Judge  and  parties  to  that  suit 
from  further  Interference,  by  injunction  or 
otherwise,  with  its  solemn  Judgment  in  an- 
other cause,  that  court  through  Chief  Justice 
Brown  saybig  that  by  tbelr  action  in  seeking 
and  procuring  an  Injunction  against  the  en- 
forcement of  the  Supreme  Court  Judgment  in 
such  other  cause  thereby — 
"manifesting:  a  disregard  of  and  contempt  for 
law.  and  the  swift  compliance  of  the  pudge  in 
grnntiog  the  injunction  without  a  hearing  were 
sntiicient  to  admonish  this  court  that  its  author- 
ity must  be  exercised  promptly  and  firmly  to 
maintain  the  dif;nity  of  the  state's  judiciary. 
The  writ  of  prohibition  is  the  only  effective  pre- 
ventive remedy  appropriate  to  the  conditions 
which  confront  n* ;  therefore,  we  have  authority 
to  use  it  to  guard  and  enforce  our  jurisdiction. 
•  *  •  The  interveners  were  not  parties  to  the 
suit  of  the  City  of  Sweetwater  v.  Kansas  City, 
Mexico  &  Orient  Railroad  Company  at  the  time 
the  judgment  of  this  court  was  entered  [in  that 
suit],  but  they  were  citizens  of  that  municipal 
corporation,  .and  the  important  question  in  the 
case  is  reached  by  the  announcement  of  the  well- 
settled  proposition  of  law  that,  if  the  matter  ad- 
judicated affected  the  interest  of  the  public  as 
distinguished  from  the  private  interest  of  the 
citizens  of  the  city,  although  not  parties  to  the 
[other]  suit,  all  ottvietu  are  concluded  thereby. 
Cannon  v.  Nelson,  83  Iowa,  242,  48  N.  W.  1033; 
Clark  V.  Wolf,  29  Iowa,  197 :  2  Black  on  Judg- 
ments, i  584;  McEntire  v.  WiUjams,  63  Kan. 
275,  eiS  Fac.  244;  Sampson  v.  Com'rs,  etc.,  115 
m.  App.  443." 

Two  cases  could  hardly  be  more  alike  In 
principle  than  that  and  this  case.  And  to 
precisely  the  same  effect  is  the  decision  of 
tlie  Supreme  Court  In  Conley  v.  Anderson, 
164  S.  W.  085.  The  decision  of  that  court 
In  Milam  County,  etc.,  v.  Bass  et  aL,  106 
Tex.  2«),  163  8.  W.  577,  Is  not  only  not  In 


conflict  with  the  two  cases  from  tbat  court 
Just  cited,  but  is  an  express  approval  of 
them,  as  a  reading  of  it  will  demonstrate. 

It  Is  absolutely  essential  that  every  appel- 
late court,  of  supreme  and  final  power  and 
Jurisdiction,  should  and  must  liave  the  au- 
thority and  power  to  enforce  Its  own  Jurisdic- 
tion and  Judgments — "to  guard  and  enforce 
its  Jurisdiction"  and  "to  maintain  the  dig- 
nity of  the  state's  Judiciary."  Such  power 
and  authority  would  be  implied  as  Inherent 
i  in  every  such  court  No  court  would  or 
could  be  a  real  court  without  this.  But  it  Is 
not  necessary  to  resort  to  this  Implied  in- 
herent power  and  authority,  in  this  instance, 
for  the  people,  in  our  Constitution,  expressly 
conferred  on  this  court  such  potoer  and  au- 
thority, "to  issue  such  writs  as  may  &e  neces- 
sary to  enforce  its  oion  jurisdiction."  Sec- 
tion 5,  art  5,  Const  Constitutions  and  statu- 
tory "laws  conferring  Jurisdiction  on  courts 
must  necessarily  be  in  words  somewhat  gen- 
eral." Chief  Justice  'Stayton  in  Pickle  v.  Mc- 
Call,  86  Tex.  219,  24  S.  W.  265.  "This  court 
has  plenary  iwwer  over  Its  judgments  during 
the  term,  and  even  after  the  term,  •  ♦  ♦ 
in  order  to  support  Its  Jurisdiction.  •  •  •  " 
McCorquodale  v.  State,  54  Tex.  Cr.  B.  362, 
98  S.  W.  879,  and  cases  therein  cited.  "This 
court  has  heretofore  fully  recognized  its  pow- 
er to  inquire  into  and  maintain  its  Jurisdic- 
tion, and  wUl  take  all  proper  steps  to  deter- 
mine and  enforce  that  jurisdiction."  Id.,  54 
Tex.  Cr.  B.  363,  98  S.  W.  879.  "This  court 
*  •  •  will  not  permit  any  disobedience  of, 
nor  Interference  with  Its  judgment  *  •  » 
by  any  Judge  of  any  court  of  this  state,  nor 
by  any  other  person."  State  ex  reL  Atty. 
Gen.  V.  Hamblen,  Dlst  Judge,  74  Tex.  Cr.  B. 
528,  169  S.  W.  678,  and  authorities  therein 
cited.  These  principles  are  so  well  estab- 
lished by  all  authorities  and  reason,  no  dis- 
cussion of  them  is  necessary. 

Now,  what  have  we  in  this  cause?  Fran- 
cis sued  out  and  was  granted  by  this  court  a 
writ  of  habeas  corpus,  for  no  other  purpose 
whatever  than  to  test,  and  have  Judicially 
determined,  the  constitutionality  vel  non,  of 
said  pool  hall  law,  for  a  violation  of  which 
he  had  been  arrested,  and  was  then  held  by 
valid  proceedings  by  the  state  against  him. 
There  can  be  no  possible  doubt,  by  any  one, 
that  this  court  had  the  unquestioned  right, 
power,  and  Jurisdiction  to  grant  said  writ, 
hear  said  cause,  and  determine  said  ques- 
tion. It  did  so,  after  hearing  most  forcible 
oral  arguments  and  elaborate  briefs  by  emi- 
nent and  able  attorneys,  and  after  the  most 
exhaustive  Investigation  and  thorough  con- 
sideration, and  then  and  there  determined 
that  said  law  was  plainly  and  clearly  consti- 
tutional, and  so  wrote  its  opinion,  and  en- 
tered its  solemn  Judgment  This  opinion  and 
Judgment  is  binding  and  collusive  on  every 
court  and  person  in  this  state  No  court,  and 
no  person,  had  the  right, 
tion  to  annul,  vacate,  or  set 
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ther  by  any  direct,  nor  especially  by  any  in- 
direct, proceedings.  But  Mr.  Reed,  by  an  in- 
direct proceeding,  did  attempt  to  have  one  of 
the  district  Judges  to  do  this  very  thing  for 
him,  to  annul,  vacate  and  set  aside  the  opin- 
ion and  judgment  of  this  court,  by  enjoining 
the  county  attorney  from  even  prosecuting 
him  when  he  should  openly  and  flagrantly 
violate  said  law  and  the  opinion  and  solemn 
Judgment  of  this  court,  as  he  asserted  he 
■would  do.  If  this  could  be  thus  done,  then 
likewise  every  other  opinion  and  Judgment  of 
this  court  could  be  annulled,  vacated  and  set 
aside  by  any  and  every  district  Judge,  and 
perhaps  county  Judge  also,  and  no  criminal 
law  of  this  state  could  be  enforced  unless 
graciously  permitted  by  such  inferior  Judges. 
No  such  inferior  Judge  Is  given,  directly  or 
Indirectly,  any  suoh  power,  authority,  or  Ju- 
risdiction, and  any  assumption  of  the  same 
by  any  such  Judge  is  an  absolute  usurpation, 
and  whatever  he  does  attempting  this  Is  a 
nullity  and  void.  It  Is  inconceivable  that 
under  such  circumstances  it  should  be  even 
thought  by  any  one  that  this  court  is  utterly 
powerless  to  protect  and  enforce  Its  own  Ju- 
risdiction and  Judgment.  It  is  not  powerless 
to  do  so,  but  Is  by  the  (Constitution  fully  and 
expressly  clothed  with  power,  authority,  and 
Jurisdiction,  by  the  writ  of  prohibition,  to 
protect  and  enforce  its  Jurisdiction  and  Judg- 
ment. This  is  the  very  object  and  purpose 
of  the  ancient  writ  of  prohibition.  When 
we  granted  and  Issued  said  writ  herein,  we 
were  not  Invading  the  Jurisdiction  of  any 
civil  court  or  cause;  we  were  simply  and 
solely  preventing  usurpation  of  power,  au- 
thority, and  Jurisdiction,  and  preserving  the 
sanctity  of  the  Jurisdiction  and  Judgment  of 
this  court. 

The  agreed  facts  and  record  herein  conclu- 
sively show  that  Reed  had  no  vested  property 
rights  whatever,  which  he  even  could  pretend 
Justified  him  to  have  a  district  Judge  and 
himself  defy  and  violate  the  law  and  said 
opinion  and  Judgment  of  this  court.  The 
facts  are:  The  pool  hall  law  was  enacted 
March  31,  1913.  Prior  thereto  he  bad  been 
in  the  business  of  running  a  pool  hall  In 
Waco.  Our  decisi<Hi  and  Judgment  in  the 
said  Francis  Case  was  rendered  January  4, 

1914.  In  April,  1914.  as  soon  as  said  law 
was  put  in  force  In  McLennan  county,  he 
voluntarily  quit  that  business.  The  memo, 
opinion  In  the  Mitchell  Case  was  filed  June 
23,  1915.  Immediately  thereafter  he  .  set 
about  to  fraudulently  attempt  to  the»  create 
some  sort  of  claimed  vetted  property  ri^ts. 
He  had  none  before.  Just  immediately  be- 
fore he  filed  his  injunction  suit,  on  July  26, 

1915,  he  paid  the  state  and  county  what 
would  be  the  tax  in  territory  where  not  pro- 
hibited, to  run  pool  tables,  and  then  rented 
a  house  in  Waco,  so  as  to  Illegally  place  and 
run  his  pool  tables.  No  case  can  be  found 
where  any  court  has  ever  yet  held  that  a 
person    can    fraudulently    eriate    pretended 


vetted  property  rights,  after  a  law  has  been 
enacted  and  in  force,  and  then  claim  that  a 
court  of  equity  has  power  or  authority,  by 
injunction  or  otherwise,  to  prevent  his  prose- 
cution for  his  crime  in  violation  of  such  law. 
At  most,  a  court  of  equity  might  have  power 
and  authority  to  thus  protect  him  in  bis 
vested  property  rights,  acquired  before  such 
law  was  enacted,  but  not  afterwards  purpose- 
ly and  fraudulently  acquired. 

As  Mr.  Reed  had  no  vested  property  rights, 
he  was  in  no  attitude  to  be  entitled  to  an 
Injunction,  in  any  contingency.  I  therefore 
think  it  unnecessary  to  discuss  the  question 
on  the  theory  that  he  had  vested  property 
rights.  However,  even  If  he  had  had,  the 
authorities  are  overwhelming  that  his  remedy 
was  not  by  injunction,  but  by  defending 
criminal  prosecutions  In  the  criminal  courts 
on  the  ground  of  the  claimed  unconatitutlon- 
ality  of  said  law.  Of  course,  it  would  have 
been  wholly  unnecessary  for  him  to  have  had 
any  property  rights,  In  order  to  have  success- 
fully defended,  if  the  law  had  not  been  con- 
stitutional. This  is  particularly  and  espe- 
cially so  under  our  Judicial  system,  where 
our  criminal  and  civil  Jurisdiction  and  courts 
are  so  wholly  separated  and  distinct 

It  would  be  Idle,  if  not  silly,  for  Reed  to 
contend  that  a  court  of  equity  would  have 
Jurisdiction  to  enjoin  the  county  attorney 
from  prosecuting  him  at  all  because  he 
should  frequently  violate  said  law;  that  he 
should  be  Immune  from  all  prosecution  to 
avoid  a  multiplicity  of  prosecutions.  A  very 
easy  and  simple  method  to  avoid  frequent 
prosecutions,  would  be  to  stop  violating  the 
law.  If  there  was  no  violation,  there  would  be 
no  prosecutions,  frequent  or  otherwise.  The 
doctrine  of  multiplicity  of  prosecutions  has  no 
application  in  this  cause. 

I  will  briefly  state  my  individual  views  of 
why  the  writ  of  habeas  corpus  is  applicable, 
and  was  Issued,  tn  this  matter.  A  decision 
of  the  question,  however,  I>ecame  immaterial 
because  of  the  disposition  of  the  case  by  writ 
of  prohibition.  My  views  are  supported  by 
reasou  and  numerous  authorities  other  than 
our  statute,  which  I  will  not  now  cite. 

Orli^nally  the  writ  of  habeas  corpus  wa^ 
issued  and  used  to  release  a  person  from  ac- 
tual physical  couflnement  which  prevented 
his  free  locomotion  at  his  will.  But  our 
statute  expressly  enlarged  the  use  and  par- 
pose  of  the  writ    It  enacts: 

"A  writ  of  habeas  corpus  is  an  order  iasaed  by 
a  court  or  judge  of  competent  jurisdiction,  di- 
rected to  any  one  having  a  person  in  his  custody, 
or  under  his  restraint,  commanding  him  to  pro- 
duce such  person,  at  a  time  and  place  named  in 
the  writ,  and  show  wb;  he  is  held  in  custody. 
or  under  restraint."    Article  161,  G.  G.  F. 

"By  'restraint'  is  meant  the  kind  of  control 
which  one  person  exercises  over  another,  not  to 
confine  him  within  certain  limits,  but  to  subject 
him  to  the  general  auilioritti  and  potcer  of  the 
person  claiming  such  right."    Article  182. 

"Every  provision  relating  to  the  writ  of  habeas 
corpus  shall  be  most  /acoraily  construed  In  o 
to  give  elTect   to  the  reme^,  and  protect 
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righU  of  (A«  p«r««»  teMng  relief  under  it," 
Articl*  164. 

The  district  Judge,  In.tbla  liiBtance,  did 
not  bave  Mr.  McNamara  imprisoned  In  Jail, 
or  elsewhere,  nor  did  he  have  him  chained, 
or  tied,  BO  as  to  prevent  his  physical  locomo- 
tion at  will,  but  by  his  Injunction,  without  a 
shadow  of  doubt,  he  had  him  restrained,  and 
under  his  control,  and  subject  to  his,  not 
only  general,  but  special,  authority  and  pow- 
er, to  absolutely  prevent  him  from  doing  his 
sworn  official  duty.  Mr.  McNamara  bad  fine 
and  imprlsonmeut  both  staring  bim  in  the 
face,  and  doubtless  would  have  been  in- 
flicted with  both  If  he  bad  made  any  move 
to  have  discharged  his  sworn  duty.  How 
he  could  have  been  more  grievously  restrain- 
ed and  subject  to  the  authority  and  power  of 
the  district  Judge  I  fall  to  see.  As  quoted, 
the  statute  expressly  distinguishes  between 
being  physically  "In  custody"  and  otherwise 
"under  restraint"  not  confined,  and  one  enti- 
tled him  to  the  writ  as  much  as  the  other. 
The  statute  Itself  makes  the  two  so  distinct 
and  clear,  it  is  wholly  useless  to  further  now 
discuss  or  Illustrate  them. 

It  is  my  opinion  that  this  court  also  had  the 
right  and  jwwer,  and  If  necessary  It  was  its 
duty,  to  have  isstned,  and  compelled  by,  man- 
damus the  district  Judge  In  this  matter  to  va- 
<ate  said  injunction  granted  by  him,  and  per^ 
mlt  the  county  attorney  to  discharge  his  con- 
stitutional and  statutory  duty  of  prosecuting 
Heed  for  violating  said  pool  hall  law.  This 
to  guard  and  enforce  the  Jurisdiction,  and  to 
maintain  and  enforce  the  Judgment,  of  this 
court,  as  escpressly  authorized  by  our  Consti- 
tution. Article  6,  !  5.  In  Terrell  v.  Greene, 
District  Judge,  et  al.,  88  Tex.  530,  31  S.  W. 
631,  that  district  Judge,  by  bis  order,  refused 
to  permit  the  county  attorney  to  take  charge 
of  and  prosecute  a  suit  in  behalf  of  Tarrant 
county,  as  he  had  the  authority,  and  was  bis 
duty,  to  do.  The  Supreme  Court  in  an  origi- 
nal proceeding  by  peremptory  mandamus 
commanded  said  district  Judge  to  permit  said 
county  attorney  to  discharge  bis  said  duty. 
However,  this  court  accomplished  the  same 
result  herein  by  the  writ  of  prohibition, 
and  mandamus  was  therefore  unnecessary. 
Hence  I  will  not  discuss  the  right  of  this 
court  to  Issue  and  enforce  tbe  writ  of  man- 
damns  herein. 

I  fully  concur  in  Judge  HARPER'S  opin- 
ion, and  tbe  Judgment  herein  entered. 


STATE  ex  rel.  SPENCER,  Co.  Atty.,  et  al., 

V.  NABERS,  District  Judge,  et  al. 

(No.  4128.) 

(Court  of  Criminal  Appeals  of  Texas.    June  23, 
Kl6.) 

Prohibition  by  the  State,  on  the  relation  of 
F.  M.  Spencer,  County  Attorney,  and  another, 
against  J.  A.  Nabers,  District  Judge,  in  the 


case  of  Will  Fullingim  against  B.  F.  Walker  and 
F..  M.  Spencer.  Ordered  that  the  writ  issue  as 
prayed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State.  D.  E.  Decker,  of  Quanab,  for  respond- 
ent 

PRENDERGAST,  P.  J.  This  cause  is  on  all 
fours  with  No.  3721,  8tate  of  Texas  ex  rel.  John 
B.  McNnmara,  County  Attorney,  v.  Rrwin  J. 
CTark,  District  Judge,  et  al.,  187  S.  W.  760,  from 
McLennan  county,  which  was  fully  discussed 
and  decided  by  this  court  on  December  15,  1915, 
in  an  opinion  rendered  and  judgment  entered 
on  that  date. 

It  is  entirely  unnecessary  to  herein  again  dis- 
cuss the  question.  Among  other  thines,  It  is 
conclusively  shown  in  this  cause  that  Will  Ful- 
lingim, the  party  at  whose  instance  J.  A.  Na- 
bers,  judge  of  the  Forty-Sixth  judicial  district 
of  Texas,  including  IlaTtiemnn  county,  granted  a 
writ  of  injunction  against  B.  F.  Walker,  sheriCf 
of  Hardeman  county,  Tez.,  and  F.  M.  Spencer, 
county  attorney  of  said  county,  has,  and  had,  no 
vested  property  right  whatever,  and  had  none 
at  the  time  he  applied  for  and  obtained  from 
said  judge  a  writ  of  injunction  against  said 
sheriff  and  county  attorney;  and  that  the  said 
district  judge  had  no  power,  authority,  or  juris- 
diction to  grant  said  order  of  injunction;  and 
that  his  pretended  order  therein  to  that  effect 
is  a  nullity  and  absolutely  void;  and  that  he 
had,  and  has,  no  authority,  power,  or  jurisdic- 
tion whatever  to  attempt  to  enforce  the  same 
against  the  said  Walker,  sheriff,  and  Spencer, 
county  attorney.  Said  sheriff  and  county  at- 
torney be,  and  they  are  hereby,  released  and 
relieved  from  any  and  all  restraint  sought  to 
be  placed  upon  them,  or  either  of  them,  in  the 
performance  of  their  official  duties  by  virtue 
of  said  void  order  and  pretended  writ  of  injunc- 
tion. 

It  is  therefore  the  order  of  this  court  that 
the  clerk  of  this  court  at  once  issue  a  writ  of 
prohibition  directed  to  said  J.  A.  Nabers,  judge 
as  aforesaid,  requiring  that  he  desist  from  any 
further  interference  whatever  with  or  hindrance 
of  said  sheriff  and  county  attorney,  or  either  of 
them,  or  the  successors  of  them,  or  either  of 
them,  from  instituting  and  prosecuting  any  and 
all  criminal  proceedings  they,  or  either  of  them, 
deem  it  necessary  or  proper  as  such  officers  un- 
der their  official  oaths  against  said  Will  Fulling- 
im for  the  violation,  or  alleged  violation,  of 
the  pool  hall  law  of  this  state.  And  the  clerk 
of  this  court  is  further  directed  and  required 
to  at  once  issue  to  said  Will  Fullingim  and 
his  attorney,  D.  E.  Decker,  a  writ,  prohibiting 
them,  and  each  of  them,  from  taking  any  further 
action  or  proceeding  whatever  in  cause  No. 
1246  on  the  docket  of  the  district  court  of  said 
Hardeman  county,  Tex.,  wherein  said  Will  Ful- 
lingim, acting  by  and  through  his  said  attorney, 
filed  in  said  district  court  against  said  sheriff 
and  county  attorney  and  obtained  an  order  of 
injunction  and  writ  thereunder,  prohibiting  said 
sheriff  and  county  attorney  from  proceeding  to 
prosecute  the  said  Will  Fullingim  for  a  viola- 
tion, or  an  alleged  violation,  of  said  pool  hall 
law,  as  they,  tbe  said  sheriff  and  said  county 
attorney,  their  successors,  or  the  successor  of 
either  of  them,  may  deem  it  their  duty  as  offi- 
cials to  so  prosecute. 

It  is  hereby  further  ordered  that  any  and  all 
other  writs  necessary  or  proper  to  enforce  this 
judgment  are  ordered  to  be  issued  by  the  clerli 
of  this  court. 

DAVIDSON.  J.  (dissenting).  For  reasons 
stated  in  my  dissenting  opinion  in  State  ex  rel. 
McNamara  v.  Clark,  187  S.  W.  760,  decided  at 
present  term,  T  enter  my  dissent  in  this  case. 
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STATE  er  rel  SPENCER,  Co.  Atty.,  et  al, 

V.  NABERS,  District  Judge,  et  al. 

(No.  4129.) 

(Court  of  Criminal  Appeals  of  Texas.    June  23t 
1916.) 

Prohibition  by  the  State,  on  the  relation  of  F. 
M.  Spencer,  County  Attorney,  and  another, 
against  J.  A.  Nabers,  District  Judge,  in  the 
case  of  Dave  Barnes  against  B.  F.  Walker  and 
F.'  M.  Spencer.  Ordered  that  the  writ  issue  as 
prayed. 

C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the 
State.  D.  E.  Decker,  of  Quanah,  for  respond- 
ents. 

PRBNDERGAST,  P.  J.  This  cause  is  on 
all  fours  with  No.  3721,  State  of  Texas  ex  rel. 
John  B.  McNamara,  County  Attorney,  v.  Erwin 
J.  Clark,  District  Judge,  et  al.,  187  S.  W.  700, 
from  MeljCnnan  county,  which  was  fully  dis- 
cussed and  decided  by  this  court  on  December  15, 
1915,  in  an  opinion  rendered  and  judgment  en- 
tered on  that  date. 

It  is  entirely  unnecessary  to  herein  again  dis- 
cuss the  question.  Among  other  things,  it  is  con- 
clusively shown  in  this  cause  that  Dave  Barnes, 
the  party  at  whose  instance  J.  A.  Nabers,  judge 
of  the  Forty-Sixth  judicial  district  of  Texas,  in- 
cluding Hardeman  county,  granted  a  writ  of 
injunction  against  B.  F.  Walker,  sheriff  of 
Hardenuin  county,  Tex.,  and  F.  M.  Spencer, 
county  attorney  of  said  county,  has,  and  had, 
no  vested  property  right  whatever,  and  had  none 
at  the  time  he  appUed  for  and  obtained  from 
said  judge  a  writ  of  injunction  against  said 
sheriff  and  county  attorney;  and  that  the  said 
district  judge  had  no  power,  authority,  or  ju- 
risdiction to  grant  said  order  of  injunction; 
and  that  his  pretended  order  therein  to  that  ef- 
fect is  a  nullity  and  absolutely  void ;  and  that 
he  had,  and  has,  no  authority,  power,  or  ju- 


risdiction whatever  to  attempt  t»  enforce  the 
same  against  the  said  Walker,  sheriff,  and  Spen- 
cer, county  Kttomez.  Said  sherilC  and  county 
attorney  be,  and  tliey  are  hereby,  released  and 
relieved  from  any  and  all  restraint  sought  to  be 
placed  upon  them,  or  either  of  them,  in  the  per- 
formance of  thtir  ofSdal  duties  by  virtue  of 
said  void  order  and  pretended  writ  of  injunc- 
tion. 

It  is  therefore  the  order  of  this  court  that  the 
clerk  of  this  court  at  once  issue  a  writ  of  pro- 
hibition, directed  to  said  J.  A.  Nabers,  judge  as 
aforesaid,  requiring  that  he  desist  from  any  fur- 
ther interference  whatever  with  or  hindrance  of 
said  sheriff  and  county  attorney,  or  either  of 
them,  or  the  successors  of  them,  or  either  of 
them,  from  instituting  and  prosecuting  any  and 
all  criminal  proceedings  they,  or  either  of  them, 
deem  it  necessary  or  proper  as  such  officers  un- 
der their  official  oaths  against  said  Dave  Barnes 
for  the  violation,  or  alleged  violation,  of  the  pool 
hall  law  of  this  state.  And  the  clerk  of  this 
court  is  further  directed  and  required  to  at  once 
issue  to  said  Dave  Barnes  and  his  attorney,  D. 
E.  Decker,  a  writ,  prohibiting  them,  and  each  of 
them,  from  taking  any  farther  action  or  pro- 
ceeding whatever  in  cause  No.  1247  on  the  dock- 
et of  the  district  court  of  said  Hardeman  county, 
Tex.,  wherein  said  Dave  Barnes,  acting  by  and 
through  his  said  attorney,  filed  in  said  district 
court  against  said  slieriff  and  county  attorney 
and  obtained  an  order  of  injunction  and  writ 
thereunder,  prohibiting  said  sheriff  and  county 
attorney  from  proceeding  to  prosecute  the  said 
Dave  Barnes  for  a  violation,  or  an  alleg(Mi  viola- 
tion, of  said  pool  hall  law,  as  they,  the  said  sher- 
iff and  said  county  attorney,  their  successors,  or 
the  successor  of  either  of  them,  may  deem  it 
their  duty  as  officials  to  so  prosecute. 

It  is  hereby  farther  ordered  that  any  and  all 
other  writs  necessary  or  proper  to  enforce  this 
judgment  are  ordered  to  be  issued  by  the  clerk 
of  this  court. 

DAVIDSON,  3.,  dissents. 
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McIiEAN  COUKTY  fiANK  t.  BROWK. 

(No.  14268.) 

(St.  Louis  Ooart  of  Appeals.     Missoari.     Jnly 

S.  1916.    Rehearing  Denied  July  18,  1916.) 

1.  PIJEDGE8    *=»44— EXBCUTION    OF   REWEWAt 
NoTE»— EXTINOUISHltSNT  OT  IRDSBTEDNISS. 

Where  a  bank  renewed  an  original  debt,  for 
which  two  notes  were  deposited  as  collateral,  ex- 
tending the  time  of  payment  by  taking  other 
notes  therefor,  the  original  debt  continaed  to 
subsist,  and  the  collateral  notes  continued  as 
security  on  the  renewal  notes. 

[Ed.  Note. — For  other  cases,  see  Pledges,  Cent 
Dig.  §S  103-107;    Dec.  Dig.  <S=>44.] 

2.  BrLLS  AND  Notes  ®=»357— Holdek  in  Due 

COUBSE— AsSiaNllENT  AS  CoI'LATEBAI.. 

An  assignment  of  notes,  made  long  before 
maturity  to  a  bank  as  collateral  security  for  a 
loan,  without  notice  of  any  equities  existing  be- 
tween the  original  parties,  rendered  the  bank  se- 
cure as  a  holder  in  good  faith  and  for  value ; 
the  defense  of  want  of  consideration  not  being 
available  to  the  maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SS  909-912,  961;  Dee.  Dig. 
«8=357.] 

Appeal  from  (Mrcnlt  Court,  Pike  County; 
Edgar  B.  Woolfolk,  Judge. 
"Not  to  be  officially  published.* 
Suit  by  the  McLean  County  Bank  against 
fflmer  E.  Brown.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.  Judgment  re- 
versed, and  cause  remanded,  with  directions 
to  give  Judgment  for  plaintiff. 

Robert  L.  Motley,  of  Bowling  Green,  and 
Clarence  A.  Barnes,  of  Mexico,  Mo.,  for  ap- 
pellant. D.  A.  Ball  and  Pearson  &  Pearson, 
all  of  Louisiana,  Mo.,  for  respondent. 

NORTONI,  J.  This  Is  a  suit  In  as  many 
counts  on  two  promissory  notes.  The  finding 
and  judgment  were  for  defendant,  and  plain- 
tiff prosecutes  the  appeal. 

The  notes  sued  upon  are  of  date  November 
25,  1911,  and  In  the  amount  of  $260  each,  one 
payable  four   months  and  the  other  eight 
months,  re«?)ectlvely,  after  date,  to  the  Pio- 
neer   Stock  Powder  Company,  a  copartner- 
ship.    On  December  26,  1911,  the  copartner- 
ship was  incorporated  under  the  same  name ; 
that  is,  the  Pioneer  Stock  Powder  Company. 
On  December  30,  1911,  the  two  notes  In  suit 
were  hypothecated  to  plaintiff  bank  for  an 
indebtedness  of  the  Pioneer  Stock  Powder 
Company.    The  indebtedness  to  the  plaintiff 
bank,  to  which  the  notes  were  deposited  as 
collateral,  continued  for  some  time  through 
renewal  notes,  and  during  all  of  the  time 
the  plaintiff  bank  held  the  two  notes  In  suit 
here     as    collateral    to    such    Indebtedness. 
There  appears  to  be  no  valid  defense  made  to 
the  notes  in  suit.    The  answer  admits  the 
execution  of  the  notes  by  defendant  to  the 
Pioneer   Stock  Powder  Company,  a  copart- 
nersblp,  and  it  is  coDceded  that  the  notes 
have  never  been  paid.    It  Is  averred  In  the 
ansvrer,  however,  that  the  plaintiff  bank  did 
not  become  the  holder  of  the  notes  for  value, 
before  maturity,  by  indorsement  or  assign- 
ment   by  the  payee  thereof.    A  further  de- 


fense set  forth  In  the  answer  sets  up  a  con- 
tract of  even  date'  with  the  notes  by  which  it 
Is  said  the  payee — ^that  is,  the  Pioneer  Stock 
Povrder  Company — took  the  notes  from  de- 
fendant merely  to  represent  the  value  of  cer- 
tain powder  delivered  by  It  to  defendant  for 
sale ;  that  defendant  was  merely  the  selling 
agent  of  the  powder  company,  and  the  notes 
were  not'  to  be  paid  In  event  the  powder  was 
not  sold.  It  Is  averred,  too,  that  the  powder 
was  not  sold,  and  therefore  there  is  no  con- 
sideration for  the  notes. 

[t}  But  the  answer  neither  avers,  nor  does 
the  evidence  tend  to  prove,  that  plaintiff  had 
any  knowledge  whatever  of  this  contract  be- 
tween the  original  parties  to  the  notes  be- 
fore the  bank  took  them  as  collateral,  which 
was  before  maturity.  This  defense  wholly 
falls,  and  It  Is  unnecessary  to  notice  it  fur- 
ther. The  mere  fact  that  the  bank  renewed 
the  original  Indebtedness  of  date  December 
30,  1011,  to  which  the  two  notes  were  depos- 
ited as  collateral,  through  extending  the  time 
of  payment  by  taking  other  notes,  therefor, 
as  Is  so  frequently  done  in  the  banking  world, 
is  Immaterial,  so  long  as  that  indebtedness 
continued  to  exist,  and  no  agreement  whereby 
It  should  be  treated  as  paid  attended  the 
transaction  by  which  the  new  notes  were  tak- 
en. In  such  circumstances,  the  original  in- 
debtedness continues  to  subsist  as  before,  un- 
less an  agreement  between  the  parties  re- 
veals an  Intention  to  extinguish  the  Indebted- 
ness as  through  payment  When  the  holder 
receives  a  renewal  note  thus  without  such  an 
understanding.  It  amounts  to  no  more  than 
an  agreement  on  his  part  that,  if  such  note 
Is  paid  at  maturity,  the  original  Indebtedness 
shall  be  satisfied,  and  In  the  interim  he  as- 
sumes an  obligation,  If  consideration  appear, 
as  it  does  here,  to  await  the  payment  until 
the  maturity  of  the  renewal  note.  See  Night 
&  Day  Bank  v.  Rosenbaum,  191  Mo.  App.  059, 
572,  177  S.  W.  693;  Meredith  v.  Pemberton, 
170  Mo.  App.  100,  156  S.  W.  70.  Here  no 
agreement  as  for  satisfaction  is  even  suggest- 
ed. The  answer  admits  the  e.^ecutlon  of  the 
notes.  It  appears  beyond  question  that  they 
were  deposited  with  the  plaintiff  bank  as  col- 
lateral to  an  Indebtedness  which  then  exceed- 
ed and  continues  to  exceed  the  amount  of  the 
notes  in  suit.  This  Indebtedness,  to  which 
the  notes  were  deposited  as  collateral,  has 
never  been  paid.  The  same  Is  true  as  to  the 
notes  In  suit 

[2]  By  his  answer  defendant  denies  that 
the  plaintiff  bank  became  the  holder  of  the 
notes  In  suit  for  value,  before  maturity,  b<r 
Indotsement  or  assignment  of  the  payee.  The 
evidence  Is  all  contrary  to  this,  for  it  appears 
that  the  notes  were  duly  assigned  on  Septem- 
ber 30th  by  the  partnership,  Pioneer  Stock 
Powder  Company,  through  Its  Indorsement 
affixed  thereon  by  M.  A.  Letspn,  one  of  the 
partners,  and  such  is  sufficient.  This  assign- 
ment, made  long  before  the  maturity  -ot  the 
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notes,  to  the  plaintiff  bank  as  collateral  se- 
curity for  a  loan,  without  notice  whatever  of 
any  eqnitles  existing  between  the  original 
parties,  renders  the  bolder  secure  on  that 
score.  In  such  drcumstanoes  the  defense  of 
want  of  consideration  Is  not  available,  for  the 
holder  is  regarded  as  one  in  good  faith  and 
for  value.  See  Bank  ▼.  Cape  Oirardeau  &  C. 
R.  Co.,  172  Mo.  App.  662,  165  S.  W.  1111.  We 
are  unable  to  discover  any  defense  whatever 
as  against  plaintiff  bank,  who  became  a  hold- 
er of  the  notes  in  good  faith  and  for  value, 
before  maturity,  and  also  without  notice  of 
existing  equities,  which  might  be  available 
between  defendant  and  the  original  payee. 

The  judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  trial 
court  to  give  Judgment  for  plalntitt  for  the 
amount  of  the  notes  and  interest  thereon. 
It  is  so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


JACKMANN  V.  ST.  LOUIS  &  H.  RT.  CO. 
(No.  14350.) 

(St.  I^uis  Court  of  Appeals.    Missouri.    July  5, 
1016.    Rehearing  Denied  July  18, 1916.) 

1.  Oahbiebs  «s>316(S)— iNjxniT  to  Pabbenqkb 
—Burden  of  Proof. 

When  a  passenger  suffers  injuries  in  conse- 
quence of  derailment  of  a  coach,  the  prima  facie 
presumption  arises  that  the  accident  was  caused 
by  the  negligence  of  the  carrier,  and  the  burden 
is  on  it  to  repel  the  presumption  and  show  that 
the  injury  was  the  result  of  unavoidable  accident 
or  cause  unavertable  by  human  precaution  or 
foresight 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent.  Dig.  §  1288 ;   Dec  Dig.  «=>316(5).] 

2.  Triai,  €=s>261(8)— Cabbiaoe  of  PASSENaEBs 
—Action  fob  Injubies — Instbuction. 

In  an  action  for  injuries  to  a  passenger,  an 
instruction  requiring  the  load  to  prove  that  the 
train  and  coach  were  not  overloaded,  etc.,  that 
they  were  being  operated  with  the  highest  degree 
of  skill,  etc.,  and  that  unless  the  road  was  exer- 
cising its  skill,  knowledge,  and  foresight  in  oper- 
ating its  train,  their  verdict  should  be  for  plain- 
tiff, was  improper  and  possibly  misleading,  where 
the  rond  did  not  make  the  defense  that  the  de- 
railment was  the  result  of  inevitable  accident. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  593;  Dec.  Dig.  «=»251(8).] 
8.  Evidence  $=>606— Opinion  Evidence. 

In  an  action  against  a  railroad  for  injuries 
in  a  derailment,  where  the  road  contended  that 
plaintiff  did  not  receive  the  injuries  through  the 
derailment,  but  from  disease,  testimony  of  a  phy- 
sician that  in  his  opinion  there  was  an  injury  to 
the  cartilages  of  the  knee  joinL  and  that  when 
plaintiff  received  the  injury  ot  which  she  told 
him  there  was  a  fracture  of  one  or  more  of  the 
synovial  cartilages,  was  inadmissitdew 

[Ed.   Note.— For   other  cases,    see   Evidence, 
Cent  Dig.  S  2309;    Dec.  Dig.  «=9506.] 

4.  Tbiai.  iS=»29(l)— Reicabk  of  Coubt. 

In  an  action  against  a  raUroad  for  injuries, 
where,  npon  defendant's  endeavoring  to  show 
that  attorneys  were  called  into  the  case  by  plain- 
tiff before  she  called  in  physicians,  the  court 
stated  that  he  thought  the  attorneys  at  his  bar 
were  reputable  and  their  records  clean,  the 
court's  language  was  improper  as  a  reflecticm 


on  the  conduct  of  defendant's  attorneys  and  a 

voucher  for  the  high  character  of  plaintiff's. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g{  80,  608;   Dec.  Dig.  «=>29a)-] 

Appeal  from  Circuit  Court,  Lincoln.  Coun- 
ty ;   Edgar  B.  Woolfolk,  Judge. 

"Not  to  be  officially  published." 

Action  by  Mary  Jaclonann  against  the  St 
Louis  &  Hannibal  Railway  Company.  Frtmi 
a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  reversed,  and  cause  remanded. 

Hostetter  &  Haley,  of  Bowling  Green,  and 
Sutton  &  Huston,  of  Troy,  for  appellant 
Creech,  Penn  Sc  Palmer  and  Frank  Howell, 
all  of  Troy,  and  Henry  S.  Caulfleld,  of  St 
Louis,  for  respondent 

REYNOLDS,  P.  J.  Action  for  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained by  plaintiff  while  a  passenger  on  de- 
fendant's road. 

The  amended  petition  upon  which  the  case 
was  tried,  avers  that  while  plaintiff  was  a 
passenger  on  a  passenger  train  of  defendant 
and  seated  in  a  coach  of  the  train,  In  transit 
from  Troy  to  Sllex,  a  portion  of  the  train  and 
especially  the  coach  in  which  plaintiff  was 
being  carried  as  a  passenger,  was  suddcnb' 
and  violently  and  forcibly,  and  without  warn- 
ing to  plaintiff,  thrown  from  the  track, 
brought  to  a  sudden,  violent  and  forcible  stop 
and  tilted  to  almost  the  point  of  capsizing  or 
turning  over;  that  by  reason  of  this  coach 
being  thrown  from  the  track  she  was  violent- 
ly and  forcibly  thrown  from  the  seat  she  was 
occupying  and  down  between  that  seat  and 
the  seat  in  front  of  her,  whereby  the  bones, 
cartilages,  ligaments  and  muscles  of  her  right 
leg  in  and  about  the  Imee  were  Injured,  and 
she  was  bruised  and  wounded  in  and  about 
her  body  and  limbs  and  her  nervous  system 
greatly  shocked.  Charging  tliat  the  Injuries 
sustained  by  her  were  directly  and  "approxi- 
mately" (sic)  caused  by  the  negligence  and 
want  of  care  on  the  part  of  defendant  in  per- 
mitting the  train,  and  espedaliy  the  coach 
occupied  by  plaintiff  to  leave  the  track,  aod 
that  all  these  acts,  omissions  and  failure  and 
neglect  on  the  part  of  defendant,  directly  and 
proximately  contributed  to  cause  plaintiff's 
injuries,  and  that  the  injuries  sustained  were 
permanent  and  that  she  does  now  and  will 
continue  to  suffer  great  bodUy  pain  and  an- 
guish of  mind  and  has  thereby  been  perma- 
nently incapacitated  to  go  about  and  attend 
to  her  personal  wants,  and  is  permanently 
injured,  crippled  and  diseased,  and  has  incar- 
led  and  will  incur  great  expense  for  treat- 
ment, etc.,  she  lays  her  damages  at  $15,000. 
for  which  she  demands  Judgment 

The  answer  is  a  general  denlah 

A  trial  before  the  court  and  a  Jury,  resulthi); 
In  a  verdict  In  favor  of  plaintiff  for  I7.S00, 
Judgment  followed,  and  defendant,  having 
interposed  a  motion  for  new  trial,  which 
was  overruled,  has  duly  i^vealed. 
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Fifteen  assignments  ct  error  are  made,  go- 
ing to  tho  admission  and  exclusion  of  testi- 
mony and  to  tbe  overmUng  of  tbe  motion  for 
a  new  trial.  Error  Is  also  assigned  to  the 
action  of  the  conrt  in  giving  an  Instmctlon 
(No.  1)  at  the  Instance  of  plaintiff. 

We  do  not  consider  It  necessary  to  notice  all 
of  these  assignments,  but  will  confine  onr- 
selTes  to  a  few  of  them  which  we  consider 
most  materlaL 

[1,  2]  T&klng  np  this  last  assignment,  as  to 
error  In  the  first  Instruction,  which  was  a 
very  long  one  and  practically  required  the 
defendant  to  prove  that  the  train  and  coa<^es 
were  not  overloaded,  that  its  roadbed, 
trades,  trains,  coaches,  equipment  and  appli- 
ances were  safe  and  sound,  and  that  the  train 
and  coach  were  being  run  and  operated  by 
the  exercise  on  the  part  of  defendant  with 
the  highest  degree  of  slilll,  knowledge,  fore- 
sight, care,  lnsi>ectlon  and  examination  of  Its 
roadbed,  tracks,  train,  coaches  and  appli- 
ances, it  told  the  Jury  that  unless  they  found 
defendant  was  at  the  time  of  the  alleged  Inju- 
ry to  plaintiff,  exercising  its  skill,  knowledge 
and  foresight  in  operating  its  train,  their  ver- 
dict should  be  for  plaintiff.  These  particular 
matters  are  unnecessary.  It  is  demanded  of 
a  railroad  company  carrying  passengers  to 
carry  them  safely  and  It  is  responsible  for 
all  Injuries  to  the  passengers  arising  from 
even  the  slightest  negligence  on  its  part,  and 
when  a  passenger  suffers  injuries  in  conse- 
quence of  the  breaking  down  or  overturning 
or  derailm6nt  of  the  coach  in  which  he  is  rid- 
ing, tbe  prima  facie  presumption  arises  that 
such  casualty  was  caused  by  negligence  on 
the  part  of  the  carrier,  and  tlie  burden  is  on 
tbe  latter  to  repel  sucb  presumption  and  to 
show  that  the  Injury  was  a  result  of  Inevita- 
ble accident  or  some  cause  which  human  pre- 
caution or  foresight  could  not  have  averted. 
See  Norrls  v.  St  Louis,  I.  Mt  A  S.  By.  Co., 
-ZiQ  Mo.  685,  144  S.  W.  783 ;  Siegel  v.  Illinois 
Central  R,  E.  Co.,  186  Mo.  App.  645,  loc.  cit 
653,  654,  172  8.  W.  420;  Nagel  v.  United  Rys. 
Co.,  169  Mo.  App.  284, 152  S.  W.  621.  Defend- 
ant did  not  undertake  to  make  any  such  de- 
fense and  the  inclusion  of  these  matters  in  this 
instmctlon  was  improper,  possibly  misleading, 
to  a  certain  extent,  although  hardly  reversi- 
ble error.  We  notice  It  here  to  avoid  its  rep- 
etlton. 

It  Is  also  charged  that  this  Instruction  does 
not  connect  plaintiff's  injuries  with  the  ac- 
cident. We  do  not  find  this  defect  in  tbe  in- 
struction. 

[3]  This  case  was  tried  on  the  theory,  so 
far  as  defendant  was  concerned,  that  plain- 
tiff did  not  i«ceive  the  Injnries  of  which  she 
complains  in  consequence  of  the  overturning 
of  tbe  coach  in  which  she  was  a  passenger, 
and  that  the  injuries  from  which  she  was 
suffering  were  the  result  of  disease.  The 
testimony  of  medical  experts'  was,  therefore, 
very  prominent'  in  the  case  as  meeting  this, 
eacb  J^rtjr  armed  with  their,  own  experts, 


who,  not  unusually,  made  very  different  di- 
agnoses of  the  ease. 

The  accident  is  alleged  to  have  happened 
August  29th,.  1912. 

A  witness.  Dr.  Pendleton,  called  an  ex- 
amined on  the  part  of  plaintiff,  testified  that 
he  had  been  first  called  in  to  examine  plain- 
tiff in  December,  1912;  visited  her  at  lier 
home  In  Silex.  Afterwards,  and  at  the  time 
of  the  trial,  which  was  commenced  on  October 
14th,  1913,  he  had  examined  her  again.  He 
was  asked  on  examination  in  chief  by  counsel 
for  plaintiff,  what  he  bad  found  upon  making 
his  examination  of  her  on  the  morning  of  the 
trial.  He  testified  tliat  she  still  complained 
of  intense  pain  when  the  joint  of  her  right 
knee  was  moved ;  found  on  measurement  that 
the  right  knee  was  larger  than  the  left  and 
the  right  foot  somewhat  swollen.  These  ques- 
tions, answers,  objections  and  rulings  then 
followed: 

(By  counsel  for  plaintiff.)  Q.  "I  will  ask  you. 
Doctor,  in  your  examination  made  in  December, 
1912,  and  the  examination  you  made  this  morn- 
ing, what  is  your  opinioi  as  to  what  is  the  trou- 
ble with  that  knee?" 

Mr.  Ho8tetter  (counsel  for  defendant):  "We 
object  to  that  as  calling  for  a  conclasion  of  the 
witness  and  invading  tlie  province  of  the  jury." 
(Objection  overruled  and  exception  saved.) 

"A.  You  want  my  opinion  as  to  the  condition 
or  the  nature  of  tbe  trouble? 

"Q.  What  in  your  opinion  brought  about  the 
condition  of  that  knee,  the  nature  of  the  trou- 
ble?" 

Mr.  Hostetter:  "We  object  to  that  as  calling 
for  an  opinion  of  tbe  witness  and  thereby  invad- 
ing the  province  of  the  jury."  (Objection  over- 
ruled and  exception  saved.) 

"A.  In  my  opinion  there  was  an  injury  to  the 
cartilages  of  that  joint ;  one  or  more,  that  token 
she  received  this  injury  of  which  the  tHU  me, 
there  tco»  o  fracture  of  one  or  more  of  the  $yno- 
vial  cartilages," 

Mr.  Hostetter:  "We  object  to  all  this  testi- 
mony." 

The  Court:  "I  understand;  objection  over- 
ruled." Exception  was  duly  saved  to  this  and 
the  witness  continued. 

"A.  That  fracture,  if  it  has  united,  has  left  a 
rough  surface  on  the  cartilage,  the  membrane  of 
the  cartilage,  which  interferes  with  the  motion 
and  causes  pain,  or  possibly  stiU,  a  displaced 
piece  of  that  cartilage." 

The  words  we  have  ltallcl7«d  are  those 
particularly  objected  to. 

According  to  the  settled  line  of  authority 
In  our  state,  we  are  obliged  to  hold  that  the 
question  Itself  was  improper  and  the  answer 
improper,  that  proper  objection  to  both  was 
made  and  should  have  been  sustained.  Tay- 
lor V.  Grand  Avenue  Ry.  Co.,  185  Mo.  239,  loc. 
cit.  255,  84  S.  W.  873;  Glasgow  v.  Metropoli- 
tan St.  Ry.  Co.,  191  Mo.  347,  89  S.  W.  915; 
Castanle  v.  United  Rys.  Co.,  249  Mo.  192,  155 
S.  W.  38,  L.  R.  A.  1915A,  1056.  It  Is  true 
that  our  court.  In  Jerome  v.  United  Rys.  Co., 
155  Mo.  App.  202,  134  S.  W.  107,  and  Torrey- 
son  V.  United  Rys.  Co.,  164  Mo.  App.  366,  145 
S.  W.  106  (the  opinion  in  which  was  ap- 
proved by  the  Supreme  <3ourt,  as  see  Torrey- 
son  V.  United  Rys.  Co.,  246  Mo.  696,  152  S. 
W.  32),  as  well  as  In  Goodes  v.  Order  of 
Uatted  Commercial  Xrayeleia,  174  Mo.  A.pp. 
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380,  156  S.  W.  995,  has  gone  very  f  ar  in  t«- 
taxing  the  technicalities  which  have  charac- 
terlzed  the  rulings  as  to  the  admission  of  ex- 
pert testimony  In  cases  of  this  character,  but 
where,  as  here,  the  very  fact  of  the  present 
condition  of  the  plaintUf  Is  challenged  aa 
having  been  the  result  of  the  alleged  acci- 
dent, we  think  that  our  Supreme  Court  has 
settled  the  question  so.  conclusively  in  the 
cases  cited  that  we  cannot  Ignore  Its  rulings 
and  are  bound  to  follow  them.  The  admis- 
siou  of  this  testimony  was  reversible  error. 

The  same  error,  b'ut  not  to  so  marked  an 
extent,  cropped  out  In  the  examination  and 
cross-examination  of  some  of  the  other  pro- 
fessional experts.  What  we  have  said  as  to 
this  one  is  suihcient  precaution  as  to  the  ad- 
mission of  evidence  of  this  character  at  a 
new  trial,  If  one  Is  had. 

[4]  A  very  strenuous  effort  was  made  on 
the  part  of  defendant  to  show  that  attorneys 
had  been  called  into  the  case  by  plaintiff  be- 
fore she  called  In  physicians;  In  short.  It  was 
part  of  the  defense,  which  It  endeavored  to 
maintain,  to  show  either  a  case  of  malinger- 
ing or  of  suffering  from  a  disease  or  from 
injuries  other  than  the  overturning  of  the 
coach  while  plaintiff  was  a  passenger  on  de- 
fendant's road.  During  the  examination  of 
a  witness  as  to  when  he  had  first  seen  plain- 
tiff after  she  claimed  to  have  received  the 
hurt  from  the  overturning  of  the  coach,  this 
witness,  an  old  gentleman  who  had  been  ac- 
quainted with  plaintiff  from  the  time  she 
was  thirteen  years  old,  and  who  testified 
that  she  bad  lived  with  him  until  she  was 
married,  testified  that  he  bad  never  bad  any 
knowledge  of  her  complaining  prior  to  the 
accident,  and  that  the  first  time  he  saw  her 
after  she  claimed  to  have  been  hurt  in  Au- 
gust, was  on  November  5th,  1912,  election 
day.  On  cross-examination  he  repeated  tliat 
he  did  not  think  he  had  seen  plaintiff  untU 
after  the  November  election  day  and  some- 
time after  the  wreck.    Then  followed  this: 

"Q.  (By  defendant's  attorney):  And  in  the 
meantime  her  lawyers  had  been  engaged  in  the 
case." 

Mr.  Creech  (attorney  for  plaintifi):  "We  ob- 
ject to  that,  it  the  court  please."  (This  objec- 
tion was  sustained  and  exception  saved.) 

Mr.  Hostetter  (attorney  for  defendant):  "We 
claim  the  right  to  prove  when  the  lawyers  were 
ensaged." 

The  Court:  "I  think  the  attorneys  at  my  bar 
are  reputable  attorneys  and  their  records  are 
clean.'  (Objection  was  made  to  this  remark  by 
the  court  and  exception  duly  saved.) 

Mr.  Hostetter,  continuing:  "I  am  not  claim- 
ing they  are  not,  your  Honor,  I  think  we  have 
the  riffht  to  show  what  the  conduct  was  before 
and  after  the  matter  wns  put  in  the  bands  of  at- 
torneys." "To  which  the  court  remarked,  "Ob- 
jection will  be  sustained."  Counsel  for  defend- 
ant duly  excepted. 

We  are  compelled  to  say,  that  under  the 
facts  In  evidence  in  this  case,  and  the  line 
of  defense  that  the  defendant  was  endeavor- 
ing to  make,  that  this  comment  of  the  court, 
which  could  only  be  construed  as  vouching 


for  tile  high  character  of  the  attorneys  for 
plaintiff,  was  improper  and  could  not  faU  to 
be  highly  prejudicial  to  the  defendant  It 
could  only  be  construed  as  a  reflection  on  the 
conduct  of  the  attorneys  for  defendant  and 
placed  them  in  a  very  unfavorable  light  be- 
fore the  jury. 

For  the  errors  which  we  have  spedfled  as 
to  the  admission  of  the  testlmraiy  of  Or. 
Pendleton  and  the  remarks  of  tlie  court  cod- 
ceming  counsel,  the  judgment  of  the  court 
will  have  to  be  reversed  and  the  cause  re- 
manded. In  view  of  that  action,  it  is  not 
necessary  to  discuss  any  of  the  other  assign- 
ments of  error  presented.  We  pass  them  sub 
silentlo,  neither  approving  nor  disapproving 
the  ruling  of  the  court  concerning  them. 

ALLEN,  J.,  concurs.  NORTONI,  J.,  in 
result  While  regarding  Mr.  Hostetter's 
question  as  proper,  he  does  not  view  the  re- 
mark of  the  court  as  reversible  error. 


In  re  DREW'S  ESTATE. 

BAKEWELL  v.  BATLEX. 

(No.  14381.) 

(St  Louis  Court  of  Appeals     Missouri.    July 

6,  1916.     Rehearing  Denied 

July  18, 1916.) 

1.  Wnxs  «=>812— CoNSTRtJCTioK  — SPEcmc 
AND  General  Bequests— Abatement. 

A  will,  containing  specific  and  general  be- 
quests and  disposing  of  decedent's  residuary  es- 
tate, is  strong  evidence  that  testator  believed 
the  estate  would  be  ample  to  discharge  all  the 
legacies,  and  that  it  was  not  intended  that  spe- 
cific legacies  should  be  subject  to  deduction  or 
abatement  in  favor  of  general  legacies. 

[Ed.  Note.— For  otjier  cases,  see  Wills,  Cent 
Dig.  i  2108;   Dec  Dig.  «=»812.] 

2.  Wills  «=»812  —  Conbtbucttow  —  Specotc 
and  genenal  legacies — abatement. 

Where  testator  by  specific  legacy  devised 
her  interest  in  a  leasehold  to  respondent  such 
legacy  was  not  subject  to  abatement  or  deduc- 
tion, in  order  to  pay  a  general  legacy  to  a  reli- 
gious institution,  although  the  will  contained  a 
clause  that,  should  testator's  personal  estate 
prove  insufficient  for  the  payment  of  such  gener- 
al bequest,  resort  should  be  had  to  any  realty  of 
which  testator  died  seised  and  possessed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  2108;  Dec.  Dig.  «=>812.] 

Appeal  from  St  Loull  Circuit  (3ourt;  Wil- 
son A.  Taylor,  Judge. 

Application  for  an  order  of  sale  of  real 
estate  by  Paul  Bakewell,  executor  of  the  es- 
tate of  Emma  L.  Drew,  against  Ellen  Batler, 
testamentary  legatee.  From  a  judgment  de- 
nying the  application,  plaintiff  appeals.  Af- 
firmed. 

J.  L.  Homsby,  of  St  Louis,  for  appellant 
Abbott  &  Edwards,  of  St  Louis,  for  respond- 
ent 

NORTONI,  J.  This  proceeding  originated 
in  the  probate  court  in  the  form  of  an  ap- 
plication for  an  order  of  sale,  and  found  its 
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way  into  the  drcnlt  court  by  app«aL  The 
controversy  arose  over  the  interpretation  of 
the  will  of  Emma  L.  Drew,  deceased.  Mrs. 
Drew,  by  item  1  of  her  will,  bequeathed  to 
St.  Stanislaus  Seminary  the  sum  of  ?12,000. 
By  item  5  of  her  will  she  made  a  specific  de- 
vise to  Ellen  Batley  of  her  Interest  in  a  lease- 
hold in  certain  property  in  St.  Louis.  It 
transpired  that  there  was  insufficient  per- 
sonal property  in  the  estate  of  Mrs.  Drew  to 
pay  the  general  legacy  of  $12,000  to  St.  Stan- 
islaus Seminary  provided  for  in  item  1  of  the 
will,  and  the  executors  thereupon  prayed  an 
order  of  the  court,  authorizing  the  executors 
to  sell  the  leasehold  involved  in  the  specific 
legacy  to  Miss  Batley  so  as  to  realite  funds 
with  which  to  compensate  the  general  legacy 
to  St  Stanislaus  Seminary.  In  other  words, 
it  ia  sought  to  abate  the  specific  legacy  to 
Miss  Batley  in  favor  of  St.  Stanislaus  Semi- 
nary, in  the  view  that  the  wUl  discloses  an 
Intention  on  the  part  of  the  testator  that 
such  general  legacy  should  be  paid  at  all 
events.  The  court  denied  the  application  of 
the  executors,  and  they  prosecute  an  appeal 
from  that  judgment. 

We  copy  the  entire  will,  to  the  end  that 
the  provisions  thus  drawn  into  question  may 
speak  for  themselves,  as  follows: 
"State  of  Missouri,  City  of  St.  Louis— sa.: 

"I.  Emma  L.  Drew,  at  said  city  and  state,  do 
hereby  make,  publish  and  declare  this  my  last 
will  and  testament. 

"Item  1.  I  give  and  bequeath  to  St.  Stanislaus 
Seminary  at  Florissant,  in  the  county  of  St. 
Louis,  said  state,  for  the  purpose  for  which  said 
seminary  was  founded  and  established,  to  wit: 
the  education  of  young  men  for  priesthood  in 
the  Roman  Catholic  Church,  the  sum  of  twelve 
thousand   ($12,000)   dollars. 

"Item  2.  I  give  and  bequeath  to  the  church  of 
the  Roman  Catholic  faith  situate  in  said  city 
at  the  southwest  corner  of  Grand  and  Lindell 
avenues  for  use  upon  its  altars  all  my  jewels 
and  jewelry,  said  cnurdi  being  called  St.  Fran- 
cis Xavier  Church,  and  I  direct  my  executors 
hereinafter  named,  to  deliver  said  jewels  and 
jewelry  to  the  Reverend  Rector  of  said  church 
after  my  death. 

"Item  3.  I  give  and  begueath  to  the  directress 
of  the  Sodality  of  the  Children  of  Mary,  a  sodal- 
i^'  at  the  Convent  of  the  Ladies  of  the  Sacred 
Heart  situate  in  said  city  at  the  northeast  cor- 
ner of  Maryland  and  Taylor  avenues  all  my 
clothing  in  trust  to  distribute  same  among  de- 
serving poor  iicrsona 

"Item  4.  I  give  and  bequeath  to  my  dear  chil- 
dren as  mementos  all  my  books  and  articles  of 
devotion,  the  same  to  be  divided  among  those  of 
my  children,  that  shall  survive  me  as  my  oldest 
child  shaU  direct. 

"Item  5.  I  give,  devise  and  bequeath  to  my 
dear  friend  Miss  Ellen  Batley  of  the  dty  of 
Philadelphia  and  state  of  Pennsylvania  all  my 
interest  in  the  leasehold  of  the  real  estate  and 
improvements  at  the  northwest  corner  of  Jeffer- 
son avenue  and  Chestnut  street  of  thirty-one 
feet  and  eleven  and  one-half  inches  and  a  width 
on  the  alley  to  the  north  of  fifty-three  feet  and 
ei^ht  inches,  for  and  during  her  natural  life, 
with  remainder  to  my  husband,  Francis  A. 
r>rew,  if  then  in  life,  and  in  the  event  of  his 
death  before  the  termination  of  said  life  estate, 
the  said  remainder  shall  vest  in  my  children 
share  and  share  alike,  the  child  or  children  of 
a  deceased  child  to  inherit  a  parent's  share. 

"Item  6l  All  the  rest  and  residue  of  my  estate 
I  give,  devise  and  bequeath  to  my  said  husband 


should  he  survive  me,  and.  In  the  event  of  his 

death  before  mine,  then  to  my  children  share 
and  share  alike,  the  child  or  children  of  a  de- 
cpasM  child  to  have  a  parent's  share,  and  should 
either  of  the  foregoing  bequests  for  any  reason 
fail  it  is  to  be  disposed  ot  by  this  item  of  my 
will. 

"Item  7.  I  nominate,  constitute  and  appoint 
Paul  Bakewell  and  George  S.  Drew  executors  of 
this  my  last  will  and  testament,  and  I  direct, 
that  they  shall  not  be  required  to  give  bond  and 
security  for  the  performance  of  their  duties,  and 
I  further  direct  that  in  carrying  out  item  1 
of  this  my  will  said  executors  convert  into  mon- 
ey such  securities  and  other  personal  estate  as 
may  be  most  advantageously  disposed  of,  at 
private  or  public  sale  and  with  or  without  ad- 
vertisement, as  may  in  their  discretion  seem  best, 
to  make  the  said  sum  of  twelve  thousand  dol- 
lars or  any  deficiency  that  may  remain  between 
said  sum  and  money  which  I  may  have  at  the 
time  of  my  death,  and  sliould  my  personal  es- 
tate prove  insufficient  resort  may  be  had  to  any 
realty  of  which  I  may  die  seized  and  possessed. 

"Given  under  my  hand  and  seal  this  19th  day 
of  July,  A.  D.  1900. 

"[Signed]    Emma  L.  Drew.    [Seal.]" 

[1]  It  appears  that  the  testatrix  owned 
several  parcels  of  real  estate,  and  these  are 
inventoried  in  the  estate.  As  this  real  estate 
was  not  otherwise  disposed  of,  it  passed  in- 
to the  residuum  of  the  estate  under  item  6 
of  the  will  subject  to  payment  of  debts.  The 
real  estate  has  been  sold,  the  debts  paid,  and 
a  few  hundred  dollars  only  remain  in  the 
hands  of  the  executors.  It  la  sought  here  to 
abate  the  specific  legacy  created  in  favor  of 
Miss  Batley  in  item  5  in  favor  of  the  gener- 
al aegacy  created  in  item  1  of  the  will,  in  the 
view  that  a  manifest  intention  is  revealed  in 
the  will  to  compensate  the  general  legacy 
under  item  1  at  all  events.  It  is  conceded 
that  item  1  of  the  will,  by  which  $12,000  is 
devised  to  St.  Stanislaus  Seminary,  is  a  gen- 
eral legacy.  It  is  conceded,  too,  that  item  5 
of  the  will,  by  which  the  testatrix's  interest 
in  the  leasehold  is  devised  to  Miss  Batley,  is 
a  specific  legacy.  The  general  rule  that  spe- 
dflc  legacies  are  preferred  over  general  leg- 
acies, and  that,  in  the  absence  of  express  di- 
rection by  the  testatrix  to  the  contrary,  gen- 
eral legacies  abate  before  specific  legacies,  is 
in  no  wise  questioned.  But  it  is  argued  that 
the  Intention  of  the  testatrix  must  control  in 
every  case  where  the  interpretation  of  tlie 
will  comes  into  question,  and  that  it  is  mani- 
fest here  from  the  provisions  of  the  will  that 
the  testatrix  Intended  the>  general  llegacj- 
provided  in  item  1  should  be  paid  at  all 
events.  The  language  In  item  7  of  the  will 
is  pointed  out  as  revealing  this  Intention. 
The  language  thus  relied  upon  is: 

"I  further  direct  that  in  carrying  out  item 
1  of  this  my  will  said  executors  convert  into 
money  such  securities  and  other  personal  estate 
as  may  be  most  advantageously  disposed  of,  at 
private  or  public  sale  •  *  ♦  to  make  the  said 
sum  of  $12,000  or  any  deficiency  that  may  re- 
main between  said  sum  and  money  wiiich  I  may 
have  at  the  time  of  my  death,  and  should  my 
personal  estate  prove  insufficient,  resort  may  be 
had  to  any  realty  of  which  I  may  die  seised  and 


It  appears  that  this  will  was 
July,  1900,  more  than  10  years  before 
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tatrlx  departed  this  life.  No  doubt  she  at 
the  time  possessed  sufficient  personal  prop- 
erty to  satisfy  the  several  specific  bequests, 
for  she  treated  with  the  matter  In  that  view, 
and  even  provided  for  the  residuum  of  her 
estate.  It  Is  said  the  fact  that  testatrix 
made  a  disposition  of  her  residuary  estate 
showed  that  she  believed  her  estate  would  be 
ample  to  discharge  all  of  the  legacies  In  her 
wHl.  Matter  of  Williams,  27  Misc.  Kep.  716, 
717,  59  N.  Y.  Supp.  606.  Moreover,  by  mak- 
ing a  legacy  specific,  the  testatrix  gives  the 
iftrougest  expression  of  an  Intention  to  ex- 
empt  It  from  deduction  or  abatement  See 
Towle  V.  Swasey,  106  Mass.  100,  106.  From 
these  recognized  principles,  it  would  seem 
that  Mrs.  Drew  believed  her  estate  was  prob- 
ably sufllcient  to  satisfy  the  several  bequests, 
and  that  she  intended  the  specific  legacies 
should  not  abate  in  favor  of  the  general  leg- 
acy above  referred  to.  Especially  Is  this 
true  when  we  see  the  will  refers  to  the  real 
estate,  tf  necessary,  to  compensate  the  gen- 
eral legacy  in  Item  1.  It  is  therefore  not  clear 
from  the  language  In  the  seventh  item  of  the 
will,  when  considered  with  the  whole,  that 
she  Intended  an  abatement  of  any  of  her  spe- 
cific legacies  of  personalty  to  liquidate  the 
general  legacy. 

[2]  It  Is  argued  that  the  direction  of  the 
testatrix  In  item  7  of  the  will  that  the  execu- 
tors convert  Into  money  such  securities  and 
other  personal  estate  as  may  be  advanta- 
geously disposed  of  should  be  read  as  a  direc- 
tion to  convert  into  money  "all  of  my  securi- 
ties and  other  personal  estate,"  In  which 
event  an  abatement  of  the  specific  legacies 
would  be  declared  in  favor  of  the  general 
legacy  If  the  remaining  personalty  should 
prove  insufficient.  But  obviously  this  lan- 
guage intends  that  the  executors  should  con- 
vert all  of  the  securities  and  personal  estate 
not  otherwise  disposed  of  by  the  provisions 
of  the  will.  Furthermore,  if  the  argument 
of  the  executors  Is  to  be  regarded  as  sound, 
then  we  must  understand  that  the  testatrix 
intended  the  specific  legacies  to  her  children 
as  mementos,  concerning  her  books  and  ar- 
ticles of  devotion,  should  abate  in  favor  of 
the  general  legacy,  and  likewise  that  con- 
cerning her  jewels  to  be  placed  upon  the  al- 
tar of  St.  Frands  Xavler  Church,  and  her 
clothing  which,  through  a  spirit  of  charity, 
is  awarded  to  the  worthy  poor  through  the 
offices  of  the  directress  of  the  sodality  at  the 
Convent  of  the  Ladies  of  the  Sacred  Heart, 
for  why  should  one  specific  legacy  abate 
rather  than  another?  It  would  be  cruel  to 
attribute  such  an  Intention  to  this  good  lady 
when  we  consider  the  sacred  character  which 
attends  the  gifts  of  these  smaller  Items. 

The  judgment  should  be  affirmed.  It  is 
so  ordered. 

REYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


HOETTB  T.  NORTH  AMERICAN  UNION. 

(No.  14430.) 

(St  Louis  Court  of  Appeals.     Missouri.     July 

6,  1916.    Rehearmg  Denied  July 

18,  1916.) 

1.  Inbxtbahob   «=>819(4)— Ln«   IwanntAWCB— 
Sdicidb   of   Inbdbed  —  EviDKNOB  —  Sum- 

CIENCT. 

In  an  action  on  a  life  insurance  policy,  evi- 
dence held  insufficient  to  warrant  a  peremptory 
instruction  for  defendant  on  the  (cround  that 
decedent  committed  suicide  by  drinking  carl>olic 
acid. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  2006;   Dec  Dig.  <S=:»819(4).] 

2.  Insurance   «=9817(^— Lms    Insukancr— 

SUIOIDE  OF  IhSUBBD— PBESiriCPTION  AOAIMST 

SdiciiAc— BuBUBH  OF  Pkoof. 
In  an  action  on  a  life  insurance  policy,  the 
presumption  against  the  suicide  of  the  insured 
is  very  strong,  and  the  burden  is  on  the  insurer, 
who  claims  that  the  insured  committed  suicide 
by  drinking  carbolic  acid,  to  show  that  he  not 
only  drank  the  carbolic  acid,  but  that  he  took  it 
with  suicidal  intent 

[Ed.  Note.-^For  other  cases,  see  Insurance, 
Cent.  Dig.  f  1999;    Dec.  Dig.  «=»817(3).] 

Appeal    from    St    Louis    Circuit    Court; 

James  E.  WIthrow,  Judge. 
"Not  to  be  officially  published." 
Action  by  Lillian  Hootte  against  the  North 

American  Union.    Judgment  for  plaintiff,  and 

defendant  appeals.    Affirmed. 

Martin  T.  Farrow,  of  St.  Louis,  for  appel- 
lant John  Cashmann,  of  St.  Louis,  for  re- 
spondent 

ALLEN,  J.  Plaintiff  is  the  widow  of  one 
Henry  Hoette,  deceased,  and  the  defendant  Is 
a  fraternal  beneficiary  society  organized  un- 
der the  laws  of  the  state  of  Illinois  and  duly 
licensed  to  transact  business  In  thia  state. 
This  Is  an  action  upon  a  certificate  of  mem- 
t}crshlp  In  the  defendant  order,  insuring  the 
life  of  Henry  Hoette  in  the  sum  of  $1,000 
for  the  benefit  of  the  plaintiff.  Hoette  died 
on  January  8, 1912,  having,  up  to  the  time  of 
his  death,  compiled  with  the  constitution, 
laws,  and  rules  of  defendant  order,  and  hav- 
ing paid  all  dues  or  assessments  due  and  pay- 
able by  him  to  defendant  A  section  of  the 
"Constitution  and  Laws"  of  defendant  order 
provides  that; 

"If  a  member  shall  die  by  his  own  hand  or 
act,  either  sane  or  insane,  such  death  shall  for- 
feit any  and  all  rights  and  claims  to  the  amount 
agreed  to  lie  paid  on  his  death,  and  specified 
in  the  benefit  certificate  of  such  member,  and 
tlie  beneficiary  shall  receive  and  be  paid  in 
lien  thereof  a  sum  equal  to  the  total  amount 
actually  paid  by  such  member  to  the  mortuary 
and  reserve  fund  of  the  order,  unless  it  is  oth- 
erwise provided  in  and  by_  the  l)enefit  certificate 
of  such  member,  issued  prior  to  the  taking  effect 
of  this  section.' 

This  section  was  In  force  at  the  time  of  the 
Issuance  of  the  benefit  certificate  sued  upon, 
wherein  Hoette  agreed  to  he  bound  by  the  con- 
stitution, laws,  and  rules  of  defendant  The 
defendant  In  Its  answer  set  up  the  aforesaid 
provision  of  Its  constitution  and  laws,  and  the 
terms  of  the  membership  certificate,  averred 
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that  Ho^te  ^'dled  by  hla  own  hand  and  act, 
that  is  to  say,  he  committed  suicide,"  by 
swallowing  phenol,  commonly  known  as  car- 
bolic add,  and  that  by  reason  thereof  plain- 
tiff was  not  entitled  to  recover  the  amount 
named  In  the  benefit  certificate  sued  upon, 
but  was  entitled  to  receive  only  the  amount 
actually  paid  by  Uoette  to  the  "mortuary  and 
reserve  fund"  of  defendant,  which  had  been 
and  was  then  tendered  to  plaintiff  and  paid 
into  court.  At  the  opening  of  the  trial  be- 
low the  following  proceedings  were  bad 
(quoting  from  appellant's  abstract  before  us), 
viz.: 

"Defendant  moved  the  court  to  be  permitted 
to  open  and  close  the  case  with  evidence  and  ar- 
fcument,  admitting  that  insured  during  hia  life- 
time had  duly  complied  with  all  the  defendant's 
laws  and  regulations,  and  since  the  death  of 
insured  plaintiff  had  duly  complied  therewith 
in  all  respects,  and  that  the  averments  of  plain- 
tiff's petition  were  admitted  to  he  true,  except 
as  alleged  in  the  second  count  of  defendant's 
answer,  and  that  plaintiff  was  entitled  torecov- 
er  unless  the  defense  of  suicide  by  carbolic  acid 
poisoning  was  established,  as  pleaded  in  said 
count,  as  to  which  defendant  had  the  burden  of 
proof." 

The  court  sustained  this  motion,  and  de- 
fendant Introduced  its  evidence  to  support 
the  defense  of  suicide,  plaintiff  adducing  evi- 
dence in  rebuttal.  The  one  issue  tried,  viz., 
that  of  suicide  vel  non,  was  submitted  to  the 
Jury  by  instructions  which  need  not  be  her© 
noticed.  There  was  a  verdict  and  judgment 
for  plaintiff  In  the  sura  of  $1,000,  from  which 
the  defendant  appeals. 

Appellant  contends  that  the  evidence  con- 
clusively shows  that  Hoette  committed  sui- 
Mde  by  means  of  carbolic  acid,  and  that  the 
trial  court  therefore  erred  in  refusing  to  per- 
emptorily direct  a  verdict  in  Its  favor.  This 
is  the  only  question  of  consequence  In  the 
record  before  us.  The  evidence  shows  that 
Hoette  resided  on  Blrcher  street.  In  the  city 
of  St.  Louis,  with  his  family  which  consisted 
of  his  wife  (this  respondent)  and  two  small 
children.  He  was  employed  at  a  box  t&itory, 
and  though  be  earned  small  wages,  it  is  said 
that  he  met  his  obligations  promptly.  At  the 
time  of  his  death  he  owed  a  small  grocery 
bill  and  perhaps  a  few  dollars  for  coal,  but 
it  do&  not  appear  that  he  was  otherwise  in- 
debted, or  that  he  was  In  any  serious  trouble, 
financially'  or  otherwise.  The  evidence  is 
that  he  was  of  a  happy,  jovial  disposition, 
and  a  fond  and  devoted  husband  and  father. 
Though  he  sometliAes  drank  intoxicaiits,  it  is 
said  that  be  was  ordinarily  temperate  and 
did  not  drink  to  excess.  From  the  testimony 
of  the  plaintiff  given  at  the  coroner's  inquest 
and  by  defendant  introduced  in  evidence  be- 
low. It  appears  that  Hoette  returned  to  his 
home  from  work  about  noon  on  Saturday, 
January  6,  1912,  and  was  told  that  his  dog,  of 
which  he  was  fond,  had  strayed  away ;  that 
he  thereupon  went  in  search  of  the  dogi  and 
did  not  return  until  ationt  7  p.  m.;  that 
shortly  thereafter  he  was  summoned  to  a 
nearby  grocery  store  to  answer  a  telephone 


call,  and  did  not  agyln  return  home  until 
about  11  p.  m.  During  the  following  day, 
Sunday,  a  very  cold  day,  he  remained  at 
home,  and  the  testimony  of  plaintiff  at  the 
coroner's  inquest  Is  that  he  did  not  eat  as 
usual  and  acted  unnaturally.  This  testimony 
need  not  be  rehearsed  here  In  detail.  It  was 
given  by  plaintiff  at  a  time  when,  as  she  says, 
she  was  In  a  highly  nervous  state  and  sick ; 
and  it  is  without  material  influence  In  pass- 
ing upon  the  propriety  of  the  ruling  below 
upon  the  demurrer.  On  the  following  Mon- 
day, January  8, 1912,  Hoette  left  home  at  the 
usual  hour,  but  It  appears  that  he  did  not 
go  to  his  work.  He  was  seen  early  in  the 
forenoon  by  two  acquaintances  at  the  barn, 
of  a  box  company  other  than  that  at  which 
he  worked,  where  he  remained  but  a  few 
minutes,  during  which  time  he  and  his  com- 
panions drank  some  whisky.  Between  9  and 
10  o'clock  a.  m.  he  was  seen  at  a  grocery 
store  and  saloon,  where  he  spoke  of  the  loss 
of  his  dog.  At  this  place  he  drank  some  port 
wine,  and.  It  is  said,  his  appearance  indicat- 
ed that  he  had  been  drinking  intoxicants. 
At  about  1  o'clock  p.  m.  he  returned  to  his 
home  and  found  his  wife  and  the  children 
absent.  He  removed  his  overcoat,  coat,  vest, 
and  shoes,  and  went  out  into  the  street,  leav- 
ing on  the  table  the  following  note: 

"Good  bye,  Love;  Take  good  care  of  Ruth 
and  sister.  Bye  Bye  Good  little  From  your  true 
Husband." 

According  to  plalntMTs  testimony  she 
found  this  note  upon  her  return,  shortly 
after  it  was  written.  She  testified  that  she 
and  her  husband  were  in  the  habit  of  leaving 
notes  for  each  other  in  the  event  that  one 
was  away,  and  that  her  bnsband  was  always 
solicitous  as  to  the  children's  welfare ;  that 
because  of  this  she  was  not  alarmed  at  find- 
ing the  note,  and  after  "fixing  the  fire"  and 
getting  a  piece  of  needlework  she  returned 
to  the  house  of  a  neighbor  where  she  was 
visiting.  Later  in  the  afternoon  Hoette  was 
found  on  Blrcher  street  a  few  blocks  from 
his  home,  lying  In  the  snow,  and  was  taken 
Into  a  nearby  house,  where  he  died  within 
a  few  minutes.  A  physician.  Dr.  Hadley, 
was  summoned,  and  he  reached  the  house  a 
few  minutes  after  Hoette'a  death  and  ex- 
amined the  body.  Testifying  as  to  this  ex- 
amination he  said: 

"I  know  that  he  was  sot  frozen  to  death.  I 
thought  from  the ,  appe.irance  of  the  body,  I 
mistrusted  it  Was  poison.  There  was  some 
froth  about  bis  lips.  I  opened  his  mouth  and 
looked  for  symptoms  or  marks  of  oarboUc  acid 
poison.  I  thought  that  po^ibly  inside  of  his 
mouth  it  looked  a  little  like  be  might  have  had 
a  weak  solution  of  carbolic  acid._  I  know  it 
was  not  a  strong  solution  because  his  mouth  was 
not  white.  A  concentrated  solution  will  turn 
the  tissue  white,  almost  as  white  as  snow ;  this 
didn't  look  that  way.  It  was  a  little  bit  gray, 
but  there  were  no  symptoms  of  burning  cither 
outside  or  inside  of  his  mouth.  The  face  was 
very  purple;  the  whole  body  was  pretty  pur-  /"v/"vr«l/> 
pie;  especially  the  face  and  neck  were  .VPrjLjVjOy  IV^ 
purple."  .  .   O 
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He  was  tinable  to  detect  any  odor  of  cat- 
bollc  acid.  This  witness  testified  that  pure 
carbolic  acid  wUi  leave  very  apparent  burns, 
though  a  weak  solution  of  it  may  be  suf- 
ficient to  kill  without  leaving  such  marks; 
that  the  carbolic  add  commonly  sold  by  drug- 
gists Is  about  90  to  95  per  cent  pure,  and 
will  produce  bums.    He  said: 

"If  Hoette  bad  taken  carbolic  add  as  it  is 
sold  to  lay  people  commonly,  it  would  have 
shown  different  symptoms  from  what  I  saw  in 
his  mouth  or  person  when  I  went  there.  The 
mouth  would  have  been  burned  nearly  as  white 
as  snow,  but  no  such  api>earance  was  present." 

He  testified  that  the  appearance  of  the 
lips,  which  were  dry  and  perhaps  cracked 
a  little,  would  naturally  be  caused  by  the 
cold  weather. 

One  Dr.  Abeken  performed  an  autopsy  at 
the  city  morgue  on  the  body  of  Hoette,  and 
testified  as  a  witness  for  defendant  He  bad 
forgotten  the  case,  and  could  only  testify 
from  notes  which  he  made  at  the  time  of  the 
autopsy.  Thus  testifying,  he  stated  that  he 
had  examined  the  stomach  of  the  deceased 
and  found  that  it  contained  about  three 
ounces  of  a  gray  turbid  fluid,  which  had  a 
decided  odor  of  phenol ;  that  the.  smell  of 
whisky  was  also  noticeable ;  that  the  lining 
of  the  stomach  was  congested,  but  not  great- 
ly corroded.  He  testified  that  he  found  the 
organs  In  normal  condition,  aside  from  the 
c-ongestion  of  the  lining  of  the  stomach,  and 
that  there  were  no  marks  about  the  mouth 
or  on  the  tongue  of  the  deceased.  He  made 
no  chemical  analysis  of  the  contents  of  the 
stomach.  On  cross-examination  he  stated 
that  though  there  was-  no  doubt  in  his  mind 
as  to  the  presence  of  phenol,  there  is  "a 
chance  for  doubt"  if  a  chemical  test  Is  not 
made.  He  further  stated  that  "the  brain 
is  usually  congested  In  case  of  death  by  car- 
bolic acid,  but  was  not  in  this  case." 

Dr.  Gradwohl,  a  "consulting  bacteriologist 
to  other  physicians,"  testified  that  what  is 
termed  "pure  carbolic  add,"  such  as  is  or- 
dinarily purchased  from  druggists,  will  bum 
the  mucuous  membrane  wherever  it  touches 
it;  and  that  it  is  very  easy  to  tell  carbolic 
add  poisoning  by  the  condition  of  the  stom- 
ach, which  Is  changed  from  "a  soft  velvety 
feeling  to  a  leathery  feeling."  He  testified 
that  if  the  brain  and  the  membrane  thereof 
were  found  normal  this'  would  Indicate  the 
absence  of  carbolic  add ;  and  that  lack  of 
congestion  In  the  lungs  and  other  organs 
would  also  tend  to  show  no  carbolic  acid 
present.  As  to  Dr.  Abeken's  report  of  the 
autopsy,  he  said: 

"I  don't  think  I  would  think  of  carbolic  acid 
poisoning  much  from  those  conditions.  *  •  ♦ 
In  every  fatal  case  I  saw  or  beard  of,  car- 
bolic acid  produced  well-marked  symptoms; 
produced  burns  on  the  outside  of  the  face  be- 
cause at  the  time  of  death  or  immediately  after 
death  the  fluid  from  the  stomach  rnns  up  and 
runs  out,  and  it  bums." 

Again  he  said: 

"I  consider  the  sense  of  smell  as  to  what  kill- 
ed a  man  as  very  misleading,  and  the  safe  meth- 


od is  by  chemical  analysis,  which  !s  absolote 
and  necessary  in  cases  of  poisoning  where  there 
is  any  doubt,  which,  as  reported  in  this  case,  ex- 
cites a  pronounced  doubt 

And  again  he  said: 

"If  there  was  no  odor  of  carbolic  add  within 
a  few  moments  after  the  death  of  the  person 
I  should  say  that  would  indicate  no  such  acid 
present" 

Though  It  Is  said  that  search  therefor  was 
made  after  Hoette's  death,  no  bottle  or  other 
container  was  found  which  had  held  car- 
bolic add  or  other  poison.  The  evidence  Is 
that  no  carbolic  add  was  kept  in  the  home 
of  the  deceased,  and  there  is  no  evidence 
that  he  made  any  purchase  thereof. 

[1 , 2]  Under  the  evidence  adduced  we  are 
unable  to  assent  to  the  proposition  that  tbe 
defense  of  suicide  was  condusiTely  estab- 
lished, warranting  a  peremptory  instruction 
for  defendant    The  presumption  against  sui- 
cide is  strong,  and  may  not  be  overthrown 
except  by  evidence  that  Is  clear,  cogent,  and 
convincing.     The  burden  was  on  defendant 
to  show  that  Hoette,  not  only  drank  carbolic 
add,  but  that  he  took  It  with  sulddal  in- 
tent   It  was  by  no  means  conclusively  shown 
that  he  drank  any  carbolic  add.     No  vial 
or  bottle  was  found;    there  were  no  bums 
about  the  mouth  or  face  of  tbe  deceased; 
and  no  odor  of  carbolic  add  could  be  de- 
tected shortly  after  death.    While  there  is 
some  evidence  tending  to  show  carbolic  acid 
poisoning,  the  expert  testimony  of  Dr.  Grad- 
wohl goes  to  show  that  the  pronounced  symp- 
toms of  carbolic  add  poisoning  were  absent, 
and  that  the  only  safe  test  in  such  cases  is 
a  chemical  analysis  of  tbe  contents  of  the 
stomach.     The  evidence  faUa  to  reveal  any 
motive  for  suicide.    Nothing  appears  which 
would  lead  one  to  believe  that  Hoette  had 
any  reason  to  take  his  own  life.     It  Is  true 
that  he  left  the  note  mentioned  above,  which, 
standing  alone,  would  appear  to  be  a  strong 
drcumstance  indicating  that  he  contemplated 
suicide;    but  there  is  testimony  that  it  was 
customary  for  him  to  leave  notes  in  case  of 
his  wife's  absence,  and  that  because  of  this 
custom  and  bis  aolicitude  for  his  children 
mentioned  therein,  tliis  note  caused  plaintiff 
no  alarm.    Under  the  drcumstauces  we  re- 
gard it  as  altogether  dear  that  no  court  can 
say  that  the  defense  of  suldde  was  condn- 
aively  established.     We  do  not  concede  that 
the  prima  fade  case  established  for  plain- 
tifl  could  have  been  overthrown,  as  a  matter 
of  law,  by  anything  short  of  an  admission 
appearing  in  the  case,  unexplained  and  on- 
contradicted,  that  Hoette  committed  suicide. 
As  to  this  see  Oastens  v.  Knights  and  Ladies 
of  Honor,  190  Mo.  App.  loc.  dt  63,  and  cased 
dted,  175  S.  W.  264.    The  question  need  not 
be  discussed  or  treated  with  here,  for  upon 
appellant's  own  theory  of  the  case,  vlt,  tbat 
an  affirmative  defense  such  as  this  may  bo 
so  dearly  and  indisputably  proved  that  its 
existence  should  be  accepted  by  the  coart  a< 
an  established  fact  In  thh  case,  It  is  plaiiT 
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Uiat  the  eTldence  contained  tn  tbla  recoid  Is 
not  tsndi  as  to  bring  the  case  within  the  doc- 
trine iHToked.  The  facts  InrolTed  differ 
widely  from  those  present  in  Rlchey  t.  W.  O. 
W.,  163  Mo.  App.  235,  148  S.  W.  461.  upon 
wliich  appellant  greatly  relies,  whaterer  may 
be  said  of  tbe  soundness  of  that  doctrine. 
And  other  cases  cited  by  appellant  are  like- 
wise not  here  persuasive. 

That  evidence  of  the  character  here  pres- 
ent is  iusuOlelent  to  warrant  a  court  in  tak- 
ing the  case  from  the  Jnry  is  supported  by  the 
following  cases:  Almond  v.  Modem  Wood- 
men, 183  Mo.  App.  382,  118  S.  W.  695 ;  Claver 
T.  Woodmen  of  the  World,  152  Mo.  App.  156, 
133  a  W.  163 ;  Kane  v.  Lodge,  113  Mo.  App. 
104,  87  S.  W.  647;  Hunt  v.  Ancient  Order 
of  Pyramids,  105  Mo.  App.  41,  78  S.  W.  649. 
And  to  these  many  others  might  be  added. 

Two  assignments  of  error  are  made  re- 
specting the  admission  of  testimony  at  the 
trial,  but  it  is  clear  that  the  rulings  com- 
plained of  could  not  constitute  reversible 
error.  In  each  Instance  the  testimony  which 
appellant  sought  to  have  excluded  was  com- 
I)etent  for  the  purpose  for  which  it  appears 
to  have  been  offered.  Likewise  error  is  as- 
signed to  the  giving  of  certain  instructions, 
but  the  only  complaint  on  this  score  relates 
to  tbe  sufficiency  of  the  evidence  to  support 
tbe  instructions,  and  that  matter  Is  disposed 
of  by  what  we  have  said  above. 

It  follows  that  the  Judgment  should  be 
affirmed;  and  it  is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 


CRAIG  et  al.  v.  McNICHOLS  FURNITURE 
00.  et  al.    (No.  14117.)     " 

(St.  liouis  Court  of  Appeals.     Missouri.     May 
2,  191S.    Rehearing  Denied  July  10,  1916.) 

1.  Afpkai.  and  Ekrob  «s>1018— Scopk  of  Bb- 
VIEW— Findings  of  Kbtsbee. 

On  appeal  involving  referee's  findings  of 
fact,  the  court  may  fully  review  them  if  the  mat- 
ter was  subject  to  compulsory  reference  regard- 
less of  consent  given ;  but,  if  referred  by  agree- 
ment and  not  compulsory,  the  referee's  report 
operates  as  a  special  verdict,  and  if  supported 
by   substantial  evidence  cannot  be  set  aside. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  4006,  4007;  Dec.  Dig.  «ss> 
1018.] 

2.  KlIFKBIHCE   «S>S(3)   —  WBBR    COMFUXiSOBT 
— "LONO  ACCOITNT." 

When  an  account  sued  on  contains  271 
items  of  debit  and  credit  on  various  dates,  it  Is 
a  "long  account,"  subject  to  compulsory  refer- 
ence under  Rev.  St  1909,  f  1996. 

[Kd.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  ii  16,  17;  Dec.  Dig.  ©=38(3). 

For  other  definitions,  see  Words  and  Phrases, 
F^rst  and  Second  Series,  Long  Account] 

8.    nEFEBENCE    «=»8(6)— WHIN    COUPTILSOBT— 

Long  Acootjwr. 
Whether  a  matter  is  one  for  compulsory  ref- 
erence is  to  be  determined  from  tbe  pleadings 
when  the  order  of  reference  is  made,  and  the 


petition  determines  unless  the  account  is  oon- 

ceded,  especially  where  there  is  a  general  denial. 
[Ed.   Note.— For   other  cases,   see   Reference, 
Cent  Dig.  S  21;    Dec.  Dig.  <S=»8(6).] 

4.  Appeal  and  Ebbob  i£=>1022<l)— Scope  of 
Review— Findings   or  Refebee. 

Findings  of  fact  by  the  referee  who  had  the 
witnesses  before  him,  approved  by  the  circuit 
court,  are  entitled  to  deiereuce  and  resi>ect,  but ' 
may  be  set  aside  if  clearly  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  4015,  4017,  4018;  Dec. 
Dig.  «=.1022(l).l 

5.  CoHTKACTS  ®=>322<4)  —  Paroi.  Bvidknos 

VABTINO   WBITINQ — SUFflOIENCT, 

Evidence  held  to  sustain  referee's  finding 
against  plaintiffs'  claim  on  an  oral  contract 
for  extra  plaster  work  replacing  that  which 
fell,  and  which  by  written  contract  they  were 
bound  to  replace. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent   Dig.   $   15.34;    Dec.   Dig.   «=5»322(4).] 

6.  Appeal  and  Ebbob  <S=»1019— Scope  of  Re- 
view—Conflict IN  E^'IDENCE. 

Where  the  evidence  directly  conflicts  and 
the  question  becomes  one  of  credibility  of  wit- 
nesses, the  finding  of  tbe  referee  will  be  defer- 
red to. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §$  4008-4010;  Dec.  IMg.  «=> 
1019.] 

7.  CONTBACTS  ^9288— PE&FOaUANCB— GeBTIF- 
lOATE  or  ABCRITKCT— AVODNT  OF  RECOVEBT. 

Where  plaintiffs  contracted  to  plaster  a  build- 
ing in  a  good  workmanlike  manner  and  replace 
any  defective  work  in  two  years,  and  did  replace 
some  which  was  accepted,  they  could  recover 
in  quantum  meruit  for  work  done,  within  limit 
of  the  contract  price,  although  the  architect  re- 
fused his  certificate. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1310 ;   Dec.  Dig.  «S=»289.1 

8.  Evidence  «=5>571(7)— Opinions^Value. 

Where  plaintiffs  contracted  to  plaster  a 
building  in  a  good  workmanlike  manner  and  re- 
place any  defective  work  in  two  years,  testi- 
mony of  a  plasterer  who  examined  it  after  four 
years  is  without  evidentiary  value,  as  to  value 
of  work  done. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2897;    Dec.  Dig.  «=»571(7).] 

9.  Dauaoes  €s»C2(4)  —  Reduction  —  Dili- 
gence. 

Where  plaintiffs  contracted  to  plaster  a 
building  in  a  good  workmanUke  manner  and  re- 
place any  defective  work  in  two  years,  it  was 
the  defendant's  duty  to  repair  defects  promptly 
and  so  lessen  his  damages,  and  he  can  recover 
only  the  amount  he  would  have  been  compelled 
to  spend  had  he  l>een  diligent 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  SS  1^^8-131;    Dec  Dig.  <8=C2(4)!] 

10.  CONTBAOTB  C=>322(4)  —  Pebsobuanoe  — 

Evidence. 
Evidence  held  insnfiicient  to  support  judg- 
ment tor  defendants  for  cost  of  repairing  plas- 
tering not  attended  to  for  four  years,  which 
plaintiffs,  in  putting  in,  agreed  to  repair  in  two 
years. 

[Ed.  Note.— For  other  coses,  see  Contracts, 
Cent  Dig.  {  1634 ;  Dec.  Dig.  «=5>322(4).] 

11.  Mechanics'   Liens  «s>167(!5)  —  State- 
ments—Validity. 

Inclusion  of  nonlienable  Item  in  account  of 
261  lienable  items  does  not  necessarily  Invah- 
date  the  whole  account 

(Ed.  Note. — For  other  cases, .  see  Mechanics' 
Liens,  Cent  Dig.  §  272 ;   Dec.  Dig.  «=3l57(5).] 
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Appeal  from  St.  Louis  Clrcolt  Ck>urt;  J. 
Hugo  Urlmm,  Judge. 
"Not  to  be  ofladally  published." 
Action  by  Lou  C.  Craig  and  another,  doing 
business  under  the  firm  name  of  Craig  & 
Blnks,  against  the  McNlchols  Furniture  Com- 
pany and  others,  in  which  defendants  filed  a 
counterclaim.  Judgment  for  defendants,  and 
I)laintitrs  appeal.  Reversed  and  remanded, 
with  directions. 

L.  Frank  Ottofy,  of  St  IjOuIs,  for  appel- 
lants. Edward  A.  Feehan,  of  St  Louis,  for 
respondents.  « 

ALLEN,  J.  This  Is  an  action  to  recover  the 
reasonable  value  of  labor  and  material  fur- 
nished by  plaLatifts  to  and  upon  a  building 
in  the  city  of  St  Louis,  and  to  establish  a 
mechanics  lien  therefor.  Defendant  McNlch- 
ols Furniture  Company,  a  corporation,  erect- 
ed the  buUdlng,  and  is  sued  as  the  contractor. 
The  other  defendants  are  owners  of  the  lots 
upon  Which  the  building  was  erected  by  the 
corporation  as  lessee. 

Plaintiffs  are  copartners  engaged  in  the 
plastering  business.  On  October  11,  1005, 
they  entered  Into  a  written  contract  with  the 
McNicliols  Furniture  Company  to  do  the 
plastering  upon  the  building  In  questlbn,  a 
six-story  structure  being  erected  by  the  de- 
fendant corporation  for  the  purpose  of  con- 
ducting therein  its  furniture  business.  Un- 
der this  contract  plalntUts  were  to  do  ail  of 
the  plastering  upon  the  building,  according 
to  certain  specifications  referred  to,  and  were 
to  be  paid  therefor  the  sum  of  $5,300.  The 
specifications  shown  In  evidence  contain, 
among  other  things,  the  following  clause,  viz., 
"All  plaster  on  ceilings  to  l>e  guaranteed  to 
remain  in  position  at  least  two  years." 

Plaintiffs  began  work  under  the  contract 
on  October  19,  1905,  first  plastering  some  of 
tlie  walls  of  the  building.  The  first  ceilings 
plastered  were  those  of  the  s»econd  and  third 
stories.  Shortly  after  completing  the  work 
on  these  two  ceilings,  some  time  In  November, 

1905,  the  plastering  fell  therefrom.  Plaintiffs 
replastered  these  ceilings,  though  they  claim 
to  have  done  so  under  an  oral  agreement 
with  defendant  Henry  J.  McNlchols,  president 
of  the  McNlchols  Furniture  Company,  that 
they  were  to  be  paid  therefor.  The  entire 
work,  including  the  replasterlng  of  the  ceil- 
ings of  the  second  and  third  stories,  was  com- 
pleted by  plaintiffs  on  or  about  February  14, 

1906.  During  the  progress  of  the  work, 
various  payments  were  made  plaintiffs  by  de- 
fendant corporation,  the  contractor,  on  cer- 
tificates of  the  architect  as  provided  in  the 
contract,  totaling  $4,500 ;  leaving  $800  at  the 
original  contract  price  unpaid. 

The  suit,  however.  Is  not  on  the  contract, 
but  proceeds  as  on  quantum  meruit,  for  the 
reasonable  value  of  all  labor  and  materials 
furnished  by  plaintiffs,  Including  the  replas- 
terlng of  the  two  ceilings,  less  the  amonnt 
"<\ld  them  by  the  contractor.  The  lien  ac- 
nt  filed  and  sued  upon  consists  of  «  long 


list  of  Items  of  labor  and  material  alleged  to 
have  been  fumldied  by  plaintUEs  on  the 
various  dates  mentioned,  with  the  respective 
prices  charged  therefor,  totaling  $8,740.29. 
Credit  is  given  for  the  $4,500  paid  plaintifb 
by  the  contractor,  leaving  a  balance  of  $2,240.- 
29  alleged  to  be  due  and  payable  to  plain- 
tiffs, for  which  sum  judgment  is  prayed. 

The  defendants  originally  filed  a  general 
denial.  Thereafter  the  cause  was  referred, 
by  consent  to  a  referee  to  try  all  of  the  is- 
sues. About  a  year  thereafter,  and  after  the 
testimony  of  defendants  had  been  taken  be- 
fore the  referee,  the  defendant  corporation, 
the  McNlchols  Furniture  Company,  was  al- 
lowed to  file  an  amended  answer  and  a  coun- 
terclaim. This  answer  sets  up  that  the  work 
was  done  under  the  contract  and  specifica- 
tions abov«  mentioned,  and  pleads  that  plain- 
tiffs failed  to  comply  with  the  terms  and  con- 
ditions thereof  in  certain  particulars.  Among 
other  things,  It  is  alleged  that  plaintiffs  did 
not  use  the  proper  proportion  of  sand  and 
cement  in  making  the  plaster.  In  accordance 
with  the  contiact  It  Is  averred  that  the 
plastering  upon  the  ceilings  of  the  second  and 
third  stories  fell  in  November,  1905,  and  that 
plaintiffs  thereupon  promised  to  replaster 
such  ceilings,  without  extra  charge  therefor, 
and  that  on  this  condition  the  defendant  cor- 
poration made  further  payment  to  plaintiffs 
on  the  contract.  And  It  is  further  averred 
that  plaintiffs  furnished  defective  material 
and  bad  workmanship,  by  reason  whereof 
much  of  the  plaster  put  on  by  them  fell,  and 
that  the  plastering  as  a  whole  done  by  them 
was  worthless  and  of  no  benefit  to  said  de- 
fendant. 

The  counterclaim  follows  the  lines  of  the 
amended  answer  respecting  the  performance 
of  the  work  by  plaintiffs  under  the  contract 
and  avers  that  the  failure  of  plaintifCs  to 
perform  the  contract  resulted  in  diminishing 
and  depreciating  the  value  of  the  premises 
and  improvements,  to  the  damage  of  the 
defendant  corporation.  It  is  averred  that 
the  $4,500  paid  plaintiffs  was  paid  them 
through  mistake,  in  ignorance  of  the  fact  that 
plaintiffs  were  violating  their  contract  ana 
that  defendant  corporatlou,  on  this  aecoTint. 
is  entitled  to  the  return  thereof;  and  that 
by  reason  of  plaintiffs'  failure  to  comply  with 
the  contract  the  defendant  corporation  has 
been  further  damaged  in  the  sum  of  $15,000. 

In  their  reply  to  this  answer,  plaintUEs  ad- 
mit the  contract,  but  aver  that  the  defend- 
ant corporation  failed  to  comply  therewith 
in  certain  respects;  that  certain  provisions 
thereof  were  waived  by  both  parties;  and 
that  the  labor  and  materials  in  question  were 
not  furnished  by  plalntifra  pursuant  thereto. 
It  is  averred  that  the  plans  and  specifica- 
tions referred  to  In  the  contract  as  having 
been  Idtjutifled  by  the  signatures  of  the 
parties  were  never  so  identified,  and,  for  that 
reason,  did  not  become  a  part  of  the  con- 
tract; that  the  work  was  done  under  theO 
supervision  of  defendant  Henry  J.  McNldjols, 


^le 


MoJ 


CRAIG  V.  McNICHOLS  FDRNITUBB  CO. 


795 


pi-esident  at  defendant  corporation,  and  not 
under  that  of  tbe  architect  as  the  contract 
provided;  and  that  the  defendant  corpora- 
tion, through  Its  president,  accepted  the  work 
after  Its  completion.  Further  replying,  plain- 
tiffs deny  that  they  promised  to  replaster  the 
ceilings  of  the  second  and  third  stories,  with- 
out extra  charge  therefor,  or  that  any  pay- 
ment was  made  them  on  condition  that  they 
would  do  so.  They  allege  that  the  plastering 
fell  from  these  ceilings  through  no  fault  on 
their  part,  but  becnuse  of  the  failure  of  de- 
fendant Henry  J.  McNichols  to  maintain  a 
proper  temperature  in  the  building,  as,  it 
is  averred,  he  promised  to  do,  and  because 
of  other  existing  conditions  for  which  plain- 
tiffs were  not  responsible.  It  is  averred  that 
the  surfaces  to  be  pla.stered  were  wet,  and 
that  the  building,  while  warm  during  the 
day,  was  allowed  to  become  cold  at  night,  sO 
that  Ice  formed  in  vessels  therein ;  that  de- 
fendant corporation  permitted  large  quan- 
tities of  water  to  be  poured  on  the  floors 
above  the  ceilings,  which  se^ed  through  the 
floors  and  caused  the  plaster  on  the  'ceilings 
to  become  loose  and  to  fall;  that  said  de- 
fendant permitted  heavy  timbers  to  be  thrown 
on  the  floors  above  the  ceilings  which  con- 
tributed to  loosen  the  bond  between  the  plas- 
ter and  Its  "base,"  causing  It  to  fall;  that 
the  surfaces  to  be  plastered  were  "out  of 
plumb,"  or  "not  true,"  which  further  con- 
tributed to  cause  the  plaster  to  fall.  And 
plaintiffs  aver  that  they  informed  the  presi- 
dent of  defendant  corporation .  that  the 
plaster  would  not  remain  in  position  if  put 
on  under  the  conditions  existing,  as  alleged 
by  them,  but  that  he  nevertheless  directed 
them  to  proceed  therewith.  The  reply  fur- 
ther alleges  that  plaintiffs  did  "a  good  and 
workmanlike  Job  upon  the  building  and  used 
on  most  of  the  building  one  part  of  Acme 
(cement)  to  three  parts  of  sand" ;  that  they 
used  cement  and  sand  In  equal  portions  only 
on  the  two  ceilings  which  fell  and  which 
tney  replastered;  and  that  the  replastering 
of  the  same,  using  snch  portions  of  cement 
and  sand,  was  a  proper,  workmanlike  manner 
of  performing  the  work  under  the  conditions. 
Plaintiffs'  answer  to  the  counterclaim  of  de- 
fendant corporation  is  said  to  be'  Identical 
with  the  allegations  of  their  reply  to  the 
amended  answer  of  that  defendant  It  ap- 
pears that  no  reply  was  filed  by  defendant 
corporation  to  this  answer  of  plaintiffs  to 
Its  counterclaim. 

We  have  stated  above  the  substance  of 
the  pleadings,  in  so  far  as  this  appears  to  be 
necessary  to  an  nnderstanding  of  the  ques- 
tions involved  on  appeal.  Much  testimony 
was  addnced  pro  and  con  on  the  issues  made 
by  the  pleadings,  and  after  hearing  and  con- 
sidering the  same  the  refercie  filed  his  report 
setting  forth  his  findings  of  fact  and  con- 
clusions of  law. 

The  referee  found  that  the  written  «»n- 
tract  between  plaintiffs  and  the  defendant 
corporation  was  not  waived  or  abrpgaited  by 


the  parties,  bat  remained  in  full  force  and 
effect  throughout  the  period  during  wdich 
plaintiffs  were  engaged  in  the  work,  and  that 
it  was  neither  superseded  nor  modified  by 
any  oral  agreement  between  the  parties ;  that 
the  work  was  done  under  the  supervision  of 
the  architect,  who  was  recognized  by  plain- 
tiffs as  being  the  superintendent,  and  not 
under  the  supervision  of  the  president  of 
defendant  corporation;  and  that  the  specifi- 
cations offered  in  evidence  were  the  spedflca- 
tlons  referred  to  in  the  contract,  under  which 
the  work  In  the  main  was  performed. 

As  to  the  cause  of  the  falling  of  the  plaster- 
ing from  the  ceilings  of  the  second  and  third 
stories,  the  report  and  finding  of  the  referee 
is  as  follows: 

"Plaintiffs  undertook  to  show,  as  part  of  their 
case  in  chief  and  against  the  objections  of  de- 
fendants, why  the  plastering  of  the  second  and 
third  story  ceilings  fell  almost  entirely,  ond  why 
other  plastering  fell  at  diifereint  places  in  the 
building.  The  reasons  alleged  by  plaintiffs  for 
the  falling  of  the  plaster  were  as  follows:  £Hrst, 
changes  in  temperature  in  the  building;  that  it 
was  warm  in  the  daytime  and  freezing  at  night. 
Second,  that  the  contractor  for  the  concrete 
construction  negligently  _  threw  down  the  false 
work  above  ceilings  which  had  been  plastered 
by  plaintiffs,  thereby  causing  the  buUding  to 
shake  and  vibrate  and  the  plaster  to  become 
loose.  Third,  that  said  contractor  for  the  con- 
crete construction  negligently  prepared  and  mix- 
ed the  cinder  concrete  fill  which  was  used  as  a 
foundation  for  the  wooden  floors ;  that  said  con- 
tractor put  too  much  water  in  the  mixture ;  and 
that  said  water  ran  through  the  cinder  mis  and 
through  the  5V6"inch  concrete  slabs,  damaging 
the  plaster  which  plaintiffs  claim  they  had  put 
on  the  under  side  of  said  concrete  slabs  before 
the  concrete  contractor  had  put  in  the  cinder 
fill.  Fourth,  contraction  and  expansion  in  the 
concrete  construction  of  the  building.  Fifth, 
moistnre  in  the  build  ing  and  in  the  concrete  con- 
struction thereof.  Sixth,  the  running  of  street 
cars  on  Market  street  in  front  of  the  building; 
the  vibration  caused  by  the  motion  of  the  cars 
tending  to  shake  the  plaster  off  the  ceilings  of 
the  building.  Seventh,  that  the  concrete  slabs 
which  formed  the  ceilings  of  the  building  were 
sagged.  There  was  a  direct  conflict  in  the  tes- 
timony as  to  all  these  matters,  except  that  Hen- 
ry J.  McNichols  testified  that  one  Hennesay, 
foreman  for  plaintiffs,  one  day  called  his  atten- 
tion to  frozen  drops  or  globules  of  water  upon 
the  celling  of  the  first  story,  near  the  front  en- 
trance of  the  building,  which  at  the  time  was 
roughly  inclosed  with  boards.  'None  of  the  ceil- 
ing of  the  first  story  fell,  nor  was  there  any  tes- 
timony that  it  was  loose  or  in  danger  of  falling ; 
so  it  does  not  appear  that  any  damage  resulted 
from  the  frozen  drops  or  globules  of  water  that 
appeared  on  the  plastered  ceiling  of  the  first 
story  of  the  building.  As  above  stated^  plain- 
tiffs' own  testimony  showed  that  a  considerable 
part  of  their  work  fell,  and  they  undertook  to 
prove  that  it  fell  because  of  some  or  all  of  the 
causes  above  set  forth;  but  the  referee  finds 
from  the  evidence  that  it  has  not  been  shown 
that  plaintiffs'  work  fell  or  was  rendered  de- 
fective by  reason  of  any  or  all  of  said  causes." 

On  the  issue  as.  to  whether  or  not  the 
president  of  defendant  corporation  orally 
agreed  to  pay  plaintiffs  for  replastering  the 
ceilings  of  the  second  and  third  stories,  the 
referee  found  the  lureponderance  of  the  evi- 
dence to  be  against  plaintiffs  on  such  issi^^, , 
and  coasecineutly  found  that  there  was  no 
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such  promise  or  agreement  on  the  part  of 
Henry  J.  McNIchols  or  his  company. 

As  to  the  dnty  of  the  defendant  corporation 
to  furnish  heat  In  the  building,  it  la  pointed 
out  In  the  referee's  report  that  the  written 
contract  contains  no  provision  requiring  the 
principal  contractor  to  furnisli  heat;  where- 
as, It  is  provided  In  the  speclflcntions  that: 

"Each  contractor  shall  at  all  times  cover  and 
protect  his  work  and  the  materials  to  be  used 
therein  from  damage  by  weather  or  otherwise, 
and  shall  malco  good  and  repair  any  damage  thus 
occurring." 

And  the  finding  of  the  referee  is  that  the 
testimony  adduced  to  establish  a  promise  or 
agreement  on  the  part  of  the  president  of 
defendant  corporation  to  furnish  heat  does 
not  sustain  plaintUCs'  allegation  in  tliat  re- 
gard. 

The  referee  found  that  the  architect  re- 
fused to  issue  a  final  certificate  to  plaintiffs 
on  the  ground  that  the  work  appeared  to  be 
defective,  and  found  that  thereafter,  within 
two  years,  considerable  quantities  of  plaster 
fell  from  the  ceilings  of  different  floors  of  the 
building.  The  referee  further  found  that  the 
use  of  cement  and  sand  In  equal  parts  by 
plaintiffs  on  part  of  the  building  constituted 
a  breach  of  the  contract  on  their  part ;  and 
that,  though  plaintiffs  claim  such  mixture  to 
be  better  than  that  called  for  by  the  speci- 
fications, they,  by  such  departure  from  the 
contract,  became.  In  effect,  guarantors  of  the 
work  so  performed. 

The  ultimate  findings  of  the  referee  are 
that  plaintiffs  are  not  entitled  to  recover  on 
their  cause  of  action;  that  defendant  cor- 
poration, on  the  other  hand,  is  entitled  to  re- 
cover, on  its  counterclaim,  the  reasonable 
value  of  the  labor  and  material  necessary  to 
repair  the  surfaces  from  which  the  plaster 
fell  or  proved  to  be  defective  during  the  two 
years  following  the  completion  of  the  entire 
work,  finding  $1,250  to  be  a  reasonable  sum 
therefor.  As  this  sum  added  to  the  $4,500 
which  had  been  paid  to  plaintiffs  exceeds  the 
total  contract  price  ($5,300)  by  $450,  the  find- 
ing of  the  referee  Is  that  defendant  corpora- 
tion Is  entitled  to  recover  such  excess  from 
plaintiffs.  The'  referee  further  found  for  de- 
fendant corporation  on  Jta  couuterclaim 
in  the  sum  of  $3,500,  as  damages  for  depre- 
ciation In  the  value  of  the  property,  resulting 
from  plaintiffs'  failure  to  properly  perform 
the  work  under  their  contract,  and  according- 
ly recommended  Judgment  against  plaintiffs 
for  $3,950.  The  last-mentioned  finding, 
however,  was  clearly  without  competent  tes- 
timony to  support  it,  and  the  circuit  court 
sustained  aa  exception  of  plaintiffs  to  this 
portion  of  the  referee's  reiwrt  thereby  elimi- 
nating this  item,  and  we  are  consequently  not 
concerned  with  It  here. 

To  the  referee's  report  the  plaintiffs  filed 
48  exceptions.  All  of  these,  but  the  one  sus- 
tained as  above  mentioned,  the  circuit  court 
overruled.  Judgment  was  accordingly  enter- 
ed for  defendants  <m  plaintiffs'  cause  of  ac- 


tion, and  In  favor  of  the  defendant  corpora- 
tion, McNIchols  Furniture  Comparly,  and 
against  the  plaintiffs,  on  the  counterclaim  of 
that  defendant,  for  the  sum  of  $450.  BYora 
this  judgment  plaintiffs  prosecute  this  ap- 
peal. 

[1]  I.  The  first  question  presented  concerns 
our  power  to  review  the  referee's  findings  of 
fact,  as  we  would  review  the  findings  of  a 
chancellor  In  a  suit  of  equitable  cognizance. 
It  is  contended  by  respondents'  learned  coun- 
sel that  the  report  of  the  referee  stands 
as  a  special  verdict,  and,  if  there  Is  any  sub- 
stantial evidence  tending  to  establish  the 
facts  found,  such  findings  cannot  properly 
be  disturbed  by  this  court  On  the  other 
hand,  appellants*  learned  counsel  contend 
that  the  findings  of  fact  made  by  the  referee 
are  here  fully  open  to  review,  and  that  it  is 
our  duty  to  review  and  pass  upon  them  pre- 
cisely as  In  an  equity  case. 

The  determination  of  this  question  dei)ends 
upon  whether  or  not  the  case  made  by  the 
pleadings,  as  they  stood  at  the  time  of  the 
making  of  the  order  referring  the  cause  to  a 
referee,  was  one  for  a  compulsory  reference 
under  the  statute.  If  a  case  is  one  wherein 
the  circuit  court  Is  empowered  under  the 
statute  (section  199G,  Rev.  Stat.  1909)  to  or- 
der a  reference  without  regard  to  tlie  consent 
or  desire  of  the  parties,  or  either  of  tliem, 
then  that  court.  In  thereafter  passing  upon 
exceptions  to  the  referee's  report,  Is  Invested 
with  the  power  to  review  the  findings  of  the 
referee,  as  to  matters  of  fact,  as  well  as  of 
law,  reject  them  If  It  sees  fit,  and  make  its 
own  findings  as  In  equity  cases ;  and  In  such 
event  this  court,  on  appeal,  will  review  and 
pass  upon  the  facts  aa  In  a  suit  in  equity. 
And  as  to  tills,  if  the  case  is  one  for  com- 
pulsory reference.  It  matters  not  that  the 
parties  consent  that  it  be  referred.  The 
character  of  the  proceeding  Is  in  no  wise 
altered  by  the  fact  that  the  record  show:; 
such  consent,  where  none  Is  needed.  On  the 
other  hand,  where  an  action  which,  under  the 
statute,  cannot  be  the  subject  of  a  compulsory 
reference,  is  nevertheless  referred  by  con- 
sent of  the  parties,  the  referee's  report  oper- 
ates as  a  special  verdict,  and  neither  the 
circuit  court  nor  this  court  can  set  aside 
the  findings  of  the  referee  if  supported  by 
substantial  evidence.  See  Reed  v.  Xoung. 
248  Mo.  606, 151  S.  W.  766;  Bank  v.  Russell. 
181  Mo.  App.  698,  164  S.  W.  604 ;  Buxton  v. 
Debrecht,  95  Mo.  App.  599,  69  S.  W.  616. 

In  Reed  v.  l^oung,  supra,  it  is  said: 

"When  a  compulsory  reference  may  be  had 
under  this  statute,  the  court  enjoys  and  may  ex- 
ercise the  supervisory  power  of  a  chancellor  over 
the  findings  of  the  referee  whether  the  issnes 
submitted  be  legal  or  equitable,  or  whether  they 
were  committed  to  the  referee  by  the  consent  of 
both  parties  or  by  the  order  of  the  court  without 
the  consent  of  either.  WilHams  v.  Railroad,  ir>3 
Mo.  loc.  cit.  495  [64  S.  W.  689].  On  the  other 
band,  when  there  is  a  reference  by  consent  of 
other  issues  than  those  which  are  the  subject- 
matter  of  a  compulsory  reference,  then  the 
port  of  the  referee  atanda  as  the  verdict 
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jarj  and  cannot  be  Bet  aside  as  being  opposed  to 
the  weight  of  the  evidence.  This  distinction  in 
the  power  of  review  of  the  court  over  the  reports 
of  referees  in  the  two  classes  of  cases  grows  out 
of  the  fact  that  the  purposes  for  which  references, 
in  invitum,  may  be  ordered,  are  (especially  as  to 
the  'examination  of  a  lone  accountO  akin  to  the 
head  of  equitable  jurisdiction  (bill  for  an  ac- 
counting) which  grew  out  of  the  right  to  apply 
to  that  conrt  owing  to  the  inadequacy  of  the 
remedy  at  contmon  law.  Bispham's  Equity  (7th 
Ed.)  $  482 ;  Fetter  on  Equity,  pp.  247,  248.  249, 
i  164." 

[2]  The  contention  tliat  tbe  account  sued 
upon  is  not  a  "long  account,"  within  Uie 
meaning  of  tbe  statute,  bat  a  "bill  of  particu- 
lars" (see  Iteed  ▼.  Young,  £upra,  248  Mo.  loc. 
clt.  616,  154  S.  W.  766).  cannot  be  upheld. 
This  account  consists  of  261  debit  items,  be- 
ing charges  for  labor  and  material  on  as 
many  different  dates,  and  10  credit  items  for 
payments  made  plalntifl&  on  the  10  respec- 
tive dates  named.  Tbe  account  alone  covers 
8^  pages  of  the  record  before  us.  Mani- 
festly, it  is  a  long  account  within  tbe  mean- 
ing of  the  statute. 

13]  It  is  suggested  that  the  case  is  not 
to  be  viewed  as  one  for  compulsory  refer- 
ence, for  the  reason  that,  in  the  trial  before 
the  referee,  there  was  no  controversy  con- 
cerning the  items  of  the  account — i.  e..  that 
defendants  did  not  dispute  the  alleged  fact 
that  the  respective  items  of  labor  and  ma- 
terial were  furnished  as  shown  by  the  ac- 
count and  that  they  were  reasonably  worth 
the  prices  charged — but  that  the  contest 
waged  below  had  to  do  with  the  Issues  rais- 
ed by  the  amended  answer  and  counterclaim 
and  the  reply  and  answer  thereto,  respective- 
ly. But  this  suggestion  is  without  merit,  for 
the  reason  that  the  nature  of  the  proceed- 
ing, as  one  for  compulsory  reference  or  other- 
wise, is  to  be  determined  with  reference  to 
the  state  of  the  pleadings  when  the  order  of 
reference  was  made.  In  a  case  such  as  this 
the  petition,  declaring  upon  the  account,  de- 
termines the  character  of  the  action,  tmless  it 
be  that  tbe  account  stands  conceded.  See 
Ittner  v.  Exposition  Ass'n,  97  Mo.  loc.  cit. 
567,  11  S.  W.  58 ;  Reed  v.  Young,  supra,  248 
Mo.  lo&  at.  615,  154  S.  W.  766.  In  tbe  in- 
stant case  tbe  entire  account  sued  upon  was 
put  in  issue  by  tbe  general  denial  of  de- 
fendants; and,  as  tbe  pleadings  stood  thus 
when  tbe  order  of  reference  was  made,  the 
case  was  one  for  compulsory  reference. 

It  follows  that  tbe  report  of  the  referee 
does  not  here  stand  as  a  special  verdict,  but 
was  open  to  review  by  tbe  trial  court  in  the 
exercise  of  his  supervisory  powers  as  a  chan- 
cellor, and  is  likewise  subject  to  review  here 
as  to  both  the  facts  and  the  law,  as  we 
would  review  findings  in  an  equity  case  on 
api>eal. 

[4]  IL  The  Questions  of  law  involved  are 
few  and  simple,  and  not  difficult  of  applica- 
tion. But  the  nature  of  the  case  has  necessi- 
tated a  most  careful  examination  and 
tbongtatfnl  consideration  by  us  of  tbe  evi- 
dence detailed  In  this  re<^>rd.  .  Tbe  findings 


of  fact  made  by  a  referee,  who  had  tbe  wit- 
nesses before  him,  which  findings  have  been 
subjected  to  the  scrutiny  of  the  circuit  court 
and  approved  by  it,  are  entitled  to  deference 
and  respect.  They  are  ordinarily  quite  per- 
suasive, and  for  obvious  reasons  are  not  to 
be  lightly  cast  aside  by  an  appellate  court 
reviewing  tbe  evidwice  in  the  cold  printed 
record  before  it.  See  McGrath  v.  CHare, 
176  Mo.  App.  loc.  clt  16, 160  S.  W.  826.  But, 
reviewing  tbe  case  as  one  in  equity,  if  we  be- 
come convinced  that  any  finding  is  not  suf- 
ficiently supported  by  tbe  evidence,  it  is  our 
duty  to  set  it  aside  and  pass  judgment  upon 
tbe  facts  as  we  find  them. 

Under  tbe  drcumstancee,  it  is  unnecessary 
to  review  in  detail  all  of  the  findings  of  tbe 
referee.  We  approve  tbe  findings  that  tbe 
specifications  In  evidence  were  a  part  of  tbe 
contract,  that  the  contract  was  not  abrogated 
or  materially  modified,  and  that  tbe  archi- 
tect supervised  tbe  worlt.  As  to  tbe  oondu- 
slons  of  tbe  referee  respecting  tbe  use  of  ce- 
ment and  sand  in  equal  prpportions,  we  need 
not  here  comment  thereupon,  but  tbe  view 
which  we  tal:e  of  tbe  question  involved  will 
later  sufficiently  appear. 

(IJ  III.  A  careful  review  of  tbe  evidence 
pro  and  con  touching  tbe  matter  has  led  us 
to  tbe  condaslon  that  we  ought  not  to  dis- 
turb tbe  findings  of  the  referee  respecting 
plaintilfs'  claim  for  extra  compensation  for 
ret>1a^tering  the  ceilings  of  the  second  and 
third  stories  of  the  building.  There  Is  con- 
siderable testimony  tending  to  show  that 
water,  seeping  from  the  "cinder-concrete  fills" 
above  these  ceilings,  combinetl  with  the 
change  in  temperature  in  the  building  due  to 
the  lack  of  beat  therein,  caused  the  plaster 
to  become  loose  and  fall.  On  tlie  other  hand, 
defendants'  evidence  tends  to  show  that  the 
cinder-concrete  fills  above  these  ceilings  did 
not  contain  an  excess  of  water,  and  that 
these  particular  ceilings  were  not  dampened 
or  affected  in  such  manner.  Though  defend- 
ants' own  evidence  shows  that  too  much  wa- 
ter was  put  In  the  cinder-concrete  fill  laid 
above  the  celling  of  the  first  story — which 
ceiling  did  not  fall — it  Is  said  that  those  In 
charge  of  the  concrete  work  were  caution- 
ed respecting  tbe  matter  and  that  this  did 
not  occur  on  any  other  floor. 

[6]  As  to  the  duty  to  furnish  heat  in  the 
building,  it  is  true,  as  the  referee  finds,  that 
the  written  contract  nowhere  provides  that 
the  principal  contractor  shall  furnish  heat; 
while  there  is  the  provision  quoted  by  the 
referee,  to  the  effect  that  each  contractor 
shall  cover  and  protect  his  own  work  aud 
materials.  It  la  charged  that  the  president 
of  defendant  corporation,  Henry  J.  McNich- 
ols,  orally  agreed  to  furnish  beat,  aud  that 
relying  thereupon  and  at  his  direction  plain- 
tiffs proceeded  with  the  work.  On  this  ques- 
tion the  testimony  is  in  direct  conflict.  And 
since  it  becomes  a  matter  of  tbe  credibility 
of  the  wltneases,'  we  cannot  weV  do  other- 
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wise  than  defer  to  the  finding  of  the  referee 
who  occupied  a  more  advantageous  position 
than  do  we. 

The  referee  does  not  find  what  caused  the 
plaster  to  fall,  nor  need  we.  Plaintiffs  were 
under  a  duty  to  execute  the  work  in  a  work- 
manlike manner,  and  had  spedally  guaran- 
teed that  the  plaster  on  ceilings  would  re- 
main In  position  for  two  years.  It  may  be 
here  said  that  they  do  not  contend  that  the 
sagging  of  the  ceilings,  the  passing  of  street 
cars,  or  the  falling  of  timbers  on  the  floors 
above,  sufficed  to  cause  the  plaster  to  be- 
come loose  and  fall;  but  it  is  contended  that 
the  water  on  these  ceilings  and  changes  in 
temperature  loosed  the  "bond"  between  the 
plaster  and  Its  "base,"  and  that  the  other 
matters  mentioned  contributed  to  cause  It  to 
fall.  But  the  referee  finds  that  the  falling 
of  the  plaster  from  these  two  ceilings  did 
not  result  from  any  cause  for  which  defend- 
ants were  responsible;  and,  in  the  state  of 
the  record  before  us,  we  think  that  we  would 
not  be  Justified  In,  disturbing  that  finding. 

[7J  IV.  What  we  have  said  above  applies 
only  to  plaintiffs'  claim  for  replastering  tlie 
ceilings  of  the  second  and  third  stories. 
Plaintiffs  did  replaster  these  ceilings  at  their 
own  expense  and  completed  the  entire  work 
and  turned  It  over  to  the  principal  contrac- 
tor; and,  according  to  testimony  for  plain- 
tiffs, defendant  corporation,  through  Its  pres- 
ident, accepted  the  work  as  being  satisfac- 
tory in  all  respects.  Touching  this  matter, 
the  testimony  of  defendant  Henry  J.  McNlch- 
ols  simply  Is  that  be  does  not  remember  that 
on  the  occasion  in  question  he  told  one  of  the 
plaintiffs  that  there  was  nothing  further  to 
be  done,  and  that  "everything  was  satisfac- 
tory." At  all  events,  there  is  ample  evidence, 
and  persuasive  too,  going  to  show  that,  with 
the  replastering  of  the  two  ceilings  mention- 
ed, the  plastering  work  as  a  whole  was  done 
with  reasonable  skill  and  care  and  at  least  In 
substantial  compliance  with  the  specifica- 
tions— barring  the  question  of  the  propor- 
tion of  cement  and  sand  used.  As  to  the  lat- 
ter, the  evidence  tends  to  show  that  the  use 
of  more  cement,  in  proportion  to  sand,  than 
called  for  by  the  manufacturer's  directions, 
gave  a  better  "bond"  and  better  results,  and 
that  It  was  for  this  reason  that  plaintiffs 
used  such  proportion  of  these  materials, 
deeming  It  wise  under  the  prevailing  condi- 
tions. And  it  does  not  appear  that  the  work 
was  thereby  In  any  wise  rendered  defective, 
but  all  of  the  evidence  Is  to  the  contrary. 
Whatever  effect  plaintiffs'  conduct  In  this  re- 
.spect  might  have  upon  a  suit  on  the  contract. 
It  does  not  prevent  a  recovery  by  plaintiffs  on 
quantum  meruit.  Ndther  does  the  refusal 
of  the  ardiltect  to  give  plaintiffs  a  final  cer- 
tificate have  such  effect.  Plaintiffs  are  nev- 
ertheless entitled  to  be  allowed  the  reasona- 
ble value  of  their  work  and  material,  within 
the  limit  of  the  contract  price,  to  the  extent 
of  the  benefits  accruing  thereby  to  defendant 
corporation.    See  Teats  r.  Balientine,  66  Mo.  I 


530;  Rude  v.  MltcheU,  97  Mo.  385,  U  S.  W. 
225.  Such  allowance  to  plaintiffs.  If  any,  is, 
however,  here  subject  to  be  reduced,  or  off- 
set and  entirely  overcome,  by  such  sum  as 
may  properly  be  allowable  to  defendant  cor- 
poration as  damages  on  Its  counterclaim. 

The  referee  stated  that  the  work  done  by 
plaintiffs  was  "to  a  considerable  extent  a 
failure  and  not  worth  the  sum  of  $4,500  paid 
plaintiffs";  but  a  full  review  and  careful 
scrutiny  of  the  record  before  us  has  con- 
vinced us  that  the  evidence  does  not  Justify 
this,  and  there  is  much  evidence  tending  to 
show  that  plaintiffs  are  not  wholly  charge- 
aUe  with  defects  or  deficiencies  later  appear- 
ing therein.  It  is  true  that  some  of  the  plas- 
tering afterwards  became  cracked  and  some 
of  it  fell.  But  the  evidence  Is  that  the  crack- 
ing of  plaster  such  as  this  will  Inevitably  re- 
sult In  many  Instances  from  causes  for  which 
the  plasterer  is  not  responsible,  particularly 
from  the  expansion  and  contraction  of  the 
building,  which  is  said  to  l>e  often  pronounc- 
ed In  a  concrete  structure.  And  though 
small  patches  of  plaster  fell  during  the  first 
year  after  the  completion  of  the  work,  and 
considerable  plaster  fell  thereafter,  satisfac- 
tory proof  is  lacking  to  show  to  what  extent 
this  was  due  to  defective  workmanship  or 
material;  and  the  evidence  makes  It  appear 
that  the  early  repairing  of  the  small  places 
from  which  the  plaster  began  to  fall  would 
have  prevented  much,  If  not  all,  of  the  sub- 
sequent damage  on  this  score.  This  matter 
will  be  further  considered  In  passing  upon 
the  counterdalm  of  defendant  corporation. 

Upon  the  whole,  we  are  of  the  opinion  that 
It  would  not  t>e  Just  and  equitable  to  deny 
plaintiffs  a  recovery  In  toto.  On  the  con- 
trary, we  think  that  the  showing  made  by 
plaintiffs  justifies  a  recovery  In  qnantan> 
meruit  to  the  extent  of  the  balance  remain- 
ing unpaid  on  the  contract  price,  to  wit,  ?800, 
subject  to  be  reduced  by  such  allowance  to 
defendant  corporation  on  Its  coimterdaim  as 
the  evidence  may  appear  to  Justify,  as  for  a 
breach  of  the  guaranty  or  warranty  of  plain- 
tiffs respecting  the  plaster  on  ceilings,  or  for 
the  failure  of  plaintiffs  to  otherwise  perform 
the  contract  according  to  Its  terms.  In  spite 
of  the  findings  of  the  referee  as  to  the  merit 
of  plaintiffs'  work,  the  effect  of  the  judgment 
entered  below  Is  to  give  them' credit  for  f800. 
the  balance  of  the  contract  price,  thereby 
reducing  the  recovery  of  defendant  corpora- 
tion on  Its '  counterclaim  from  $1,250  to  $450. 
This  would  be  •well  enough,  as  we  view  the 
case,  if  we  were  satisfied  that  defendant  co^ 
poratlon  Is  Justly  entitled  to  the  amount 
awarded  It  on  Its  counterclaim  under  the  evi- 
dence adduced  In  support  thereof.  This  is 
the  question  to  be  next  considered. 

[8]  V.  The  allowance  by  the  r^ree  ot 
$1,2.50  to  defendant  corporation,  as  the  rea- 
sonable cost  of  repairing  the  plastering 
after  the  lapse  o*  two  years  from  the  com- 
pletion of  the  work.  Is  based  alone  on  the 
testimony  of  one  witness  for  defendants,  one 
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Lanritson,  t»ho  examined  the  plastering  and 
made  a  bid  to  defendant  corporation  for  re- 
pairing the  same.  In  December,  1907.  An- 
other witness  testified  for  defendants  respect- 
ing the  matter,  but  his  examination  of  the 
building  was  made  about  four  years  after  the 
completion  of  the  work,  and  his  testimony  as 
to  what  it  would  then  cost  to  make  the  neces- 
sary repairs  is  without  probative  force  or 
evidentiary  value  on  the  matter  in  hand. 
It  was  evidently  rejected  by  the  referee,  who 
refers  alone  to  Laurltson's  testimony  on 
this  phase  of  the  case. 

II,  1 0]  Lauritson,  a  "boss  plasterer,"  made 
his  examination  of  the  building  In  December, 
1907,  and  testifies,  in  a  very  general  way,  as 
to  the  quantity  of  plaster  which  had  then 
fallen  from  the  varlons  ceilings.  He  does  not 
undertake  to  give  any  estimate  of  the  num- 
ber of  square  yards  or  feet  of  surface  from 
which  plaster  had  fallen,  but  deals  altogether 
in  generalities.  He  says  that  the  celling  of 
the  first  story  was  "all  right";  that  plaster 
on  the  ceiling  of  the  second  story  "partly  had 
fell  off  and  partly  was  cracked,"  so  that  he 
was  led  to  "Judge  that  practically  all  the 
celling  would  have  to  be  replastered" ;  that 
on  the  ceiling  of  the  third  story  the  plaster 
was  "in  fairly  good  condition,"  excepting 
a  "place  oft,"  Judged  to  be  "about  14  by  20" 
(feet) ;  that  the  plaster  on  the  celling  of  the 
fourth  floor  was  "fairly  good"  (none,  evi- 
dently, having  fallen);  that  about  one-fifth 
of  the  plaster  had  fallen  from  the  celling  of 
the  fifth  story;  and  that  "considerable" 
plaster  had  fallen  from  the  celling  of  the 
sixth  story,  perhaps  two-thirds  thereof. 

Such  Is  the  testimony  of  this  witness  as  to 
the  amount  of  plaster  which  bad  actually 
fallen  from  the  ceilings.  But  he  examined 
the  building,  not  to  ascertain  how  much 
plaster  had  fallen  from  the  ceilings,  but  to 
determine  to  what  extent  the  plaster  on  the 
building  as  a  whole,  Including  plaster  on 
columns,  beams,  etc.,  was  either  off,  or  loose 
and  In  his  opinion  ought  to  be  taken  off.  And 
to  this  end  he  examined  the  ceilings  b:^ 
sounding  them,  either  by  getting  upon  a  step- 
Udder  or  by  using  a  long  pole,  and  examined 
the  plaster  on  the  concrete  columns  by  tap- 
ping the  plastered  columns  with  bis  pocket- 
knife.  And  his  estimate  of  the  repairing  of 
this  general  nature  then  necessary  to  be  done 
throughout  the  building,  the  reasonable  value 
of  which  he  estimated  to  be  "between  $1,250 
and  $1,300,"  Includes  the  removing  of  the 
plaster  from  large  areas  from  which  no  plas- 
ter bad  fallen  but  which  in  his  Judgment 
was  "loose,"  and  included,  too,  the  removing 
of  the  plaster  from  numerous  columns  and 
beams  throughout  the  various  stories  of  the 
building,  from  which  no  plaster  had  fallen, 
but  upon  which  he  claims  to  have  found  the 
plaster  loose.  Plaintiffs'  guaranty  or  war- 
ranty ot  their  work  applied  only  to  ceilings, 
and  was  that  the  plaster  on  ceilings  would 
remain  In  position  for  two  years.    Clearly 


the  estimate  of  this  witness,  as  to  the  cost 
of  doing  the  work  contemplated  by  him, 
famishes  no  basis  for  arriving  at  the  extent 
of  the  liability,  U  any,  of  plaintiffs  on  such 
warranty.  And  the  evidence  does  not  Justify 
the  assumption  that  defendant  corporation 
could  otherwise  rightfully  charge  plaintiffs 
with  the  cost  of  doing  such  extensive  "re- 
pairing" after  the  lapse  of  approximately 
two  years.  If  defendant  corporation  sus- 
tained loss  not  covered  by  plaintiffs'  said 
warranty  but  otherwise  referable  to  a 
breach  of  the  contract  by  plaintiffs,  we  think 
It  clear  that  the  testimony  of  this  witness 
furnished  no  correct  basis  for  estimating 
and  allowing  the  same.  Nor  do  we  under- 
stand that  this  was  the  theory  upon  which 
this  item  of  damages  was  allowed  in  favor 
of  defendant  corporation. 

In  rebuttal  plaintiffs  adduced  evidence  to 
show  that  one  cannot  ascertain  that  plaster 
on  concrete  columns  is  defective  by  tapping 
It  with  a  pocketknlfe.  There  Is  no  conten- 
tion that  any  plaster  had  fallen  from  any  ot 
the  numerous  columns  included  in  the  esti- 
mate of  this  witness,  and  we  are  convinced 
that  the  replastering  thereof,  and  of  other 
parts  of  the  building  as  well,  proposed  to  be 
done  by  this  witness,  under  his  bid,  cannot, 
under  any  theory  here  tenable,  be  chargeable 
to  plaintiffs. 

But  aside  from  this,  there  Is  abundant  and 
convincing  evidence  going  to  show  that  de- 
fendant corporation  Is  not  entitled  to  recover 
the  cost  of  replacing  all  plaster  that  fell  from 
the  ceilings  within  two  years  after  the  doing 
of  the  work.  I'laintiff  Craig  and  one  Ander- 
son, a  contracting  plasterer,  examined  the 
plaster  in  the  building  in  the  spring  of  1906, 
and  testify  that  but  from  8  to  12  square 
yards  of  plaster  had  then  fallen  from  the 
ceilings.  Plaintiff  Binks  testified  that  two 
or  three  weeks  after  the  completion  of  the 
work  the  plaster  was  loose  In  small  patch- 
es— not  more  than  20  yards — which  could 
have  been  repaired  for  $20.  In  April,  1907, 
plaintiff  Craig,  one  McDonnell,  a  contracting 
pl.asterer,  and  one  Cann,  an  architect,  tes- 
tified that  they  examined  the  building 
thoroughly.  Craig  says  that  about  65  or 
75  yards  of  plaster  had  then  fallen  from 
ceilings.  Cann  says  there  was  then  "about 
75  yards  of  broken  plaster  *  •  •  on  all 
the  floors — the  ceilings."  McDonnell  says 
that  from  60  to  100  yards  In  all  "was  loose 
then  and  injured." 

Defendants'  evidence  Is  that  the  plaster 
began  to  fall  soon  after  the  completion  of  the 
work,  but  there  is  no  evidence  tending  to 
overcome  the  above  testimony  for  plaintiffs 
as  to  the  extent  of  such  falling  during  a 
period  of  more  than  a  year  after  the  com- 
pletion of  the  work. 

In  behalf  of  plaintiffs,  there  is  much  tes- 
timony going  to  show  that,  if  defendant  cor-  /^^  T 
poratlon   had  used   reasonable  diligence  t^V^jOOQlC 
repair  the  spiall  places  where  the  plaster                  O 
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first  became  loose  or  from  which  it  fell, 
further  damage  would  have  been  greatly  les- 
sened, If  not  prevented  altogether.  The  tes- 
timony Is  that  in  such  cases  failure  to 
seasonably  repair  such  places  in  a  ceiling 
entails  the  loosening  and  falling  of  much 
plaster.  It  Is  unnecessary  to  go  into  the  evi- 
dence in  detail  touching  this  matter.  It  need 
only  be  said  that  it  suffices  to  justify  a  find- 
ing that  defendant  corporation  did  not  ex- 
ercise reasonable  diligence  to  prevent  the 
loss  and  damage  claimed  to  have  been  ulti- 
mately suffered  by  it.  It  was  the  duty  of 
this  defendant  to  use  reasonable  diligence 
and  make  reasonable  exertion  to  mitigate 
the  damages  caused  by  any  breach  of  the 
contract  on  plaintiffs'  part.  See  Creve  Goeur 
Lake  Ice  Co.  v.  Tamm,  90  Mo.  App.  189; 
Shelby  v.  Railway  Co.,  77  Mo.  App.  205; 
Ferd  Bauer  Engineering,  etc.,  Co.  v.  Storage 
Co.,  186  Mo.  App.  604,  172  S.  W.  417.  It 
would  serve  no  useful  purpose  to  cite  the 
many  other  authorities  which  might  readily 
be  collated  in  support  of  this  well-establish- 
ed principle  of  law. 

In  the  case  of  Gallals  v.  Asphalt  Co.,  127 
Ma  App.  338,  105  S.  W.  693,  cited  by  re- 
spondents in  this  connection,  the  facts  are 
unlike  those  here  presented,  and  the  language 
of  the  opinion  relied  upon  is  not  here  per- 
suasive. On  the  other  hand,  the  opinion  ap- 
proved an  instruction  telling  the  Jury  that  it 
was  "the  duty  of  plaintiff  to  reduce  the  dam- 
ages as  much  as  possible." 

On  plaintiffs*  guaranty  or  warranty  that 
the  plaster  on  the  ceilings  would  remain  in 
position  for  two  years,  the  allowance  to  de- 
fendant corporation  ought  to  be  limited  to 
such  sum  as  this  defendant  would  have  been 
compelled  to  expend  in  replacing  and  repair- 
ing the  plaster  had  it  acted  with  due  dili- 
gence. But  what  expenditure  would  have 
been  necessitated  had  defendant  taken  due 
steps  to  mitigate  the  damages  is  not  readily 
deduclble  from  the  facts  established.  How- 
ever, we  are  justified  in  finding  that  at  most 
100  square  yards  of  plaster  had  fallen  or 
become  loose  during  more  than  a  year  fol- 
lowing the  completion  of  the  work,  and  that 
the  necessary  repairs  could  then  have  been 
made  at  a  cost  not  to  exceed  $100 ;  and,  un- 
der all  of  the  circumstances  appearing,  we 
think. that  this  is  a  reasonable  and  fair  al- 
lowance to  defendant  corporation  on  its 
said  claim. 

The  referee  makes  mention  of  the  fact 
that  defendant,  after  repairing  the  plaster, 
will  have  "patched  plastering."  We  are  not 
unmindful  of  this ;  but  there  is  no  competent 
evidence  here  to  show  the  monetary  value  of 
the  damage,  if  any,  thus  entailed,  if  loss  to 
defendant  corporation  on  this  score  is  here 
properly  recoverable. 

[11]  There  are  questions  discussed  In  the 
briefs  which  need  not  be  here  considered. 
But  It  may  be  well  to  say  that  the  fact  that 


the  lien  account  contains  a  nonllenable  item, 
or  nonllenable  Items,  does  not,  under  the 
circumstances  present,  invalidate  the  whole 
account  See  State  ex  rel.  O'Malley  v.  Reyn- 
olds, 182  S.  W.  743. 

Our  conclusion  is  that  under  the  evidence 
in  this  record  plaintiffs  ought  to  be  adjudged 
entitled  to  recover  on  their  cause  of  action 
the  sum  of  $800,  and  that  defendant  conrara- 
tion  should  be  awarded  $100  on  its  counter- 
claim, resulting  in  a  net  recovery  by  plain- 
tiffs of  $700,  with  interest  from  May  2. 
1906;  and  that  plaintiffs  have  a  lien  there- 
for, and  recover  costs. 

The  judgment  la  therefore  reversed,  and 
the  cause  remauded,  with  directions  to  the 
circuit  court  to  enter  judgment  in  accordance 
with  these  views. 


RBYNOU)S,    P. 
concur. 


J.,   and  NORTONI,   J, 


LTNCH  v.  UNITED  RXS.  CO.  OF  ST. 
LOUIS.    (No.  15183.) 

(St  Louis  Court  of  Appeals.    MlssourL    July 
5,  1916.) 

Witnesses  «=>53(2)—Competenct— Husband 
AND  Wife— Stattttes— Action  fob  Loss  op 

SEBVICTS— "PB0P1!8TY." 

In  action  by  husband  for  injuries  to  wife 
while  boarding  a  street  car,  causing  loss  of  ber 
services,  the  wife  then  being  on  her  way  as  a;pDt 
of  her  husband  to  get  some  tailoring  material, 
the  wife  is  not  a  competent  witness,  ootwitii- 
standing  Rev.  St  1909,  §  6359,  providing  that 
no  married  woman  shall  be  disqualified  as  a  wit- 
ness in  any  civil  suit  in  the  name  of  her  hus- 
band, "in  actions  against  carriers,  so  far  as  re- 
lates .to  th^  loss  of  property  and  the  amount  and 
value  thereof"  and  in  buainess  transactions  con- 
ducted by  such  married  woman  as  the  agent 
of  her  husband ;  since  the  cause  of  action  is  not 
one  arising  out  of  any  business  transaction  con- 
ducted by  the  wife  as  agent  under  the  statute, 
nor  are  plaintiff's  rights  to  his  wife's  services 
property  rights,  a  loss  of  which  is  loss  of  prop- 
erty within  the  statute,  the  term  "property"  so 
used  having  reference  to  the  subject-matter  of  a 
carriage  or  shipment  undertaken  by  a  carrier: 
nor  is  an  action  for  loss  of  services  such  as  ac- 
tion that  from  necessity  of  the  case  tlie  wife's 
testimony  must  be  received. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  138;    Dec.  Dig.  i8=>63(2). 

For  other  definitions,  see  Words  and  Phrasca, 
First  and  Second  Series,  Property.] 

Appeal  from  St  Lotils  CIrcait  Court,  Tbos. 

L.  Anderson,  Judge. 
"Not  to  be  officlaUy  published." 
Action  by  Ben  Lynch  against  the  United 

Railways  Company   of   St.   Louis.     From  a 

judgment    for    i)iaintiff,    defendant    appeals. 

Reversed -and  remanded,  with  directions. 

Boyle  &  Priest  Q.  T.  Priest  and  Chaun- 
cey  H.  Clarke,  all  of  St  Louis,  for  appellant 
M.  N.  Sale  and  W.  R.  GUbert,  both  of  St 
Louis,  for  respondent 


ALLEN,  J.  Plaintiff  prosecutes  this  ac- 
tion to  recover  for  loss  of  servlcea  of  his 
wife  and  expenses  of  her  treatment,  irrow- 


«s»F«r  otlwr  exes  im  same  topic  and  KSY-NUMBSR  In  all  iCar-NamlMrkil  VlgtUM  uul  ladsna 
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Ing  OQt  of  t&Jnilefl  fltld  to  have  been  sus- 
tained by  ber  as  a  nsdlt  of  defendant's  neg- 
ligence. The  negligence  charged  Is  the  al- 
leged mematnre  starting  of  one  of  defend- 
ant's street  cars,  in  tbe  dty  of  St.  Ix>nl8. 
wblle  plaintiff's  wife  was  in  the  act  of  boaidi- 
Ing  the  same,  whereby,  It  is  alleged,  she  vas 
thrown  to  tbct  street  and  injured. 

When  the  cause  came  on  for  trial,  plaintiff 
called  his  wife  as  his  first  witness,  where- 
upon defendant  interposed  an  objection  up- 
on the  ground  that  the  wife  was  not  a  com- 
petent witness  in  plaintiff's  behalf.  This  ob- 
jection was  sustained.  PlalntlfCs  counsel 
thereupon  stated  to  the  court  that  the  wife 
was  the  only  witness  which  plaintiff  had  to 
establish  the  negligence  charged  against  de- 
fendant, and  stated  the  facts  which  plaintiff 
expected  to  prove  by  his  wife's  testimony. 
Among  other  things  plaintiff  offered  to  show 
that  at  the  time  of  the  alleged  injury  to  the 
wife  she  was  on  her  way  to  some  business 
house  to  get  certain  "tailor's  trimmlDgs"  for 
plaintiff's  use  in  his  business  as  a  tailor;  it 
being  plaintiff's  custom  to  send  his  wife  on 
such  errands  as  his  agent  Upon  inquiry  by 
the  court,  defendant's  counsel  stated  that 
three  witnesses  to  "the  accident,"  resulting 
in  the  alleged  injuries  to  plaintiff's  wife,  had 
been  summoned  to  testify  in  defendant's  be- 
half. And  it  Is  said  that.  In  the  wife's  suit 
previously  tried,  a  witness  to  the  casualty 
testifled  for  plaintiff.  Upon  this  showing 
the  court  adhered  to  its  ruling  excluding  the 
testimony  of  plaintiff's  wUe,  except  as  to  the 
nature  and  extent  of  her  injuries.  Plaintiff 
thereupon  took  a  nonsuit,  with  leave  to  move 
to  set  the  same  aside.  .  Thereafter  plaintiff 
filed  a  motion  to  set  aside  the  nonsuit,  which 
motion  the  court  sustained,  and  awarded 
plaintiff  a  new  trial.  From  this  order  de- 
fendant has  appealed. 

We  think  it  clear  that  the  trial  court  cor- 
rectly held,  in  the  first  instance,  that  plain- 
tiff's wife  was  incompetent  to  testify  resrect- 
ing  the  alleged  negligence  of  defendant,  and 
tliat  the  court  thereafter  erred  in  setting 
aside  the  nonsuit  and  granting  a  new  triaL 
The  wife  was  not  a  competratt  witness  at 
common  law  in  an  action  of  this  nature  by 
or  against  her  husband.  Tockstein  v.  Bim- 
merle,  160  Mo.  App.  491,  131  S.  W.  126.  Our 
statute,  section  68fi9,  creates  certain  excep- 
tioDs  to  this  rule,  as  follows: 

"Ko  married  woman  shall  be  disqualified  as  a 
witness  in  any  civil  suit  or  proceeding  prose- 
cuted in  the  name  of  or  against  her  husband, 
whether  Joined  or  not  with  her  husband  as  a 
party,  in  the  following  cases,  to  wit:  First,  in 
actions  upon  policies  of  insurance  of  property, 
so  far  as  relates  to  the  amount  and  value  of  the 
property  alleged  to  be  Injured  or  destroyed; 
second,  ia  actions  against  carriers,  so  far  as  re- 
lates to  the  loss  of  propwty  and  the  amount  and 
value  thereof;  third,  in  all  matters  of  business 
transactions  when  the  transaction  was  had  and 
conducted  by  such  married  woman  as  the  agent 
(ft  her  husband.  •  •  •  Provided,  that  nothing 
in  this  section  shall  be  construed  to  authorize  ot 
permit  any  married  woman,  while  the  relation 
exists,  or  subsequently,  to  testify  to  any  admis- 
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ston  or  conversations  of  h«r  hnsbcuid,  whether 
made  to  herself  or  to  third  parties." 

Besppndent  urges  that  the  facts  which 
plaintiff  offered  to  show  wer«  audi  as  to  es- 
tablish an  agency  on  the  pact  of  the  wife 
for  plaintiff,  so  as  to  bring  the  case  within 
this  statutory  exception  to  the  rule  dlsauaUr 
tying  the  wife;  that  is  to  say,  that  plalnr 
tiff's  wife,  when  injured,  was  upon  an  er- 
rand for  plaintiff,  as  his  agent,  and  that  the 
existence  of  this  agency  rendered  her  a  com- 
petent witness  in  his  behalf.  But  ttiis  ai^ 
gnment  is  not  persuasive.  Though  it  be  true 
tlbat  plaintiff's  wife,  when  injured,  was  on 
an  errand  for  him,  the  cause  of  action,  1.  e., 
the  right  of  plaintiff  to  recover,  in  his  own 
right,  for  the  alleged  injuries  to  his  wife,  is 
not  one  arising  out  of  or  pertaining  to  any 
business  transaction  conducted  by  the  wife 
as  plaintiff's  agent,  and  hence  is  not  within 
the  purview  of  the  statuta  See  Connecticut 
Fire  Ins.  Co.  v.  Railroad,  171  Mo.  App.  70, 
153  S.  W.  544;  Gardner  v.  St.  Louis,  I.  M. 
&  S.  H.  Co.,  124  Mo.  App.  461, 101  8.  W.  684. 

It  is  also  argued  that  the  wife  is  compe- 
tent under  the  second  subdivision  of  section 
6359,  supra,  providing  that  the  wife  shall  not 
be  disqualified  as  witness  for  her  husband 
"in  actions  against  carriers,  so  far  as  re- 
lates to  the  loss  of  property  and  the  amount 
and  value  thereof."  The  argument  is  that 
plaintiff's  right  to  his  wife's  services  is  a 
property  right,  the  loss  of  which  is  a  "loss 
of  property,"  within  the  meaning  of  the  stat- 
ute. But  we  think  it  would'  be  a  perversion 
of  the  statute  to  so  hold.  The  term  "prop- 
ertyt"  as  used  in  the  statute,  evidently  has 
reference  to  Oie  subject-matter  of  a  carriage 
or  shipment  undertaken  by  a  carrier,  and 
cannot  be  said  to  Include  the  loss  of  a  wife's 
services  by  reason  of  personal  injuries  re- 
ceived by  her  through  a  carrier's  negligence. 

A  further  insistence  is  that  the  wife  Is 
here  a  competent  witness  under  the  exception 
ingrafted  upon  the  common-law  rule,  allow- 
ing the  wife  to  testify  in  certain  actions 
where,  because  of  the  nature  of  the  case,  ne< 
cessity  demands  that  her  testimony  be  receiv* 
ed.  This  doctrine  is  exemplified  in  cases 
such  as  Pettis  County  v.  De  Bold,  136  Mo. 
App.  265.  117  S.  W.  88;  Ooy  v.  Humphreys, 
142  Mo.  App.  92,  125  S.  W.  877;  Cramer  ▼. 
Hurt,  154  Mo.  loc.  rit  120,  56  S.  W.  258,  77 
Am.  St  Rep.  752.  But  the  case  before  us 
does  not  belong  to  a  class  in  which  the  wife 
may  be  properly  held  to  be  a  competent  wit- 
ness ex  rei  necessitate.  As  to  whether  or  not 
a  given  case  falls  within  this  exception,  "the 
decisive  question  is  whether  the  evidence  of- 
fered is  admissible  in  the  Class  of  cases  to 
which  the  one  in  hand  belongs,  not  whether 
other  evidence  might  have  been  obtained  in 
the  particular  case."  Here  the  suit  is  an  or- 
dinary action  by  the  husband  to  recover  for 
such  loss  as,  in  contemplation  of  law,  he  may 
have  suffered  by  reason  of  personal  Injuries 
alleged  to  have  been  negligently  Inflicted  up- 
on his  wife  by  defendant    So  far  as  concerns 
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[uroof  of  the  fiicts  alleged  to  constitute  de- 
fendant's negligence,  the  case  Is  unlike  one 
wherein  the  husband  sues  for  the  alienation 
of  his  wife's  affections  (see  Coy  v.  Humph- 
Teye,  supra),  or  where  the  action  is  one  for 
an  abortion  performed  on  the  wife  (see  Cra- 
mer V.  Hurt,  supra),  or  one  by  the  wife  for 
the  Illegal  sale  of  liquors  to  her  husband,  an 
habitual  drunkard  (see  Pettis  County  v.  De 
Bold,  supra).  To  hold  that  the  wife's  testi- 
mony may  be  here  received,  upon  the  ground 
of  necessity,  would  be  to  hold  that  the  wife 
Is  a  competent  witness  In  any  cItU  action  by 
the  husband  when  such  testimony  appears  to 
be  requisite  to  make  out  the  husband's  case. 

While  the  trend  of  judicial  decision  is  de- 
cidedly In  the  direction  of  relaxing  the  com- 
mon-law rule  on  the  subject  (see  Pettis  Coun- 
ty V.  De  Bold,  supra;  Lyle  v.  Andalaft,  178 
Mo.  App.  loc.  dt  176,  165  S.  W.  1146),  it  Is 
not  within  our  power  to  abrogate  It 

It  follows  that  the  judgment  sbovld  be  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  the  circuit  court  to  vacate  Its  order 
setting  aside  the  nonsuit.    It  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  X,  con- 
cur. 


BRUNSWICK    V.    STANDARD    ACO.    INS. 

CO.  OF  DETROIT,  MICH, 

(No.  14880.) 

(St  Iioois  Court  of  Appeals.    Missouri.    July  5, 
1916.    Rehearing  Denied  July  20,  1916>.) 

1.  iNStTBARCE    <8=»147(1)   —   CoNSTBTTOTION    OF 

PoucY— What  Law  GovEBira. 
An  accident  policy  issued  to  one  residing  in 
the  city  of  St  Louis,  and  who  died  there,  was 
to  be  interpreted  in  connection  with  the  suicide 
statute  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  293;    Dec  Dig.  «=9l47(l).] 

2.  Insukanck   «=»465— Accidbnt  Insttranob 
— SuiciDB— Statute — "Accidental  Means." 

Under  Rev.  St  1909,  J  6945,  providing  that 
In  suits  upon  poUcies  of  life  insurance  it  shall 
be  no  defense  that  Insured  committed  suicide, 
unless  it  appears  that  he  contemplated  sidcide 
when  he  made  Us  application,  and  that  any  con- 
trary stipulation  In  the  pohcy  shall  be  void, 
an  accident  policy  is  regarded  as  a  policy  on 
the  life  of  the  insured,  and  where  it  insured 
ofainst  liability  or  death  resulting  directly,  ex- 
clusively, and  independently  of  all  other  par- 
ties from  accidental  bodily  Injury  except  when 
self-inflicted  while  insane,  the  defense  of  suicide 
will  be  rejected  where  insured  came  to  his  death 
as  a  result  of  "accidental  means,"  that  is, 
through  violence  or  otherwise,  as  by  the  inten- 
tional taking  of  an  overdose  of  poison,  and  is 
also  to  be  rejected  In  case  of  the  insured's  sui- 
cide, as  suicide  is  regarded  as  an  accident  per- 
mitting a  recovery  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  f  1185:   Dec.  Dig.  «S=»465. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Accidental  Means.] 

Appeal    from    St    Louis    Circuit    Court; 
James  B.  Wlthrow,  Judge. 
"To  b«  officially  published.". 


Action  by  Pauline  Bruuawlck  against  the 
Standard  Accident  Insurance  Company  of 
Detroit  Mich.  Judgmait  for  defendant 
and  plalntltr  appeals.  Case  certified  to  the 
Supreme  Court  for  final  determination  by 
reason  tof  its  conflict  with  the  decision  of  an- 
other Court  of  Appeals. 

Emerson  E.  Schnepp,  Otto  F.  Karfoe,  and 
Taylor  &  Mayer,  all  of  St  Louis,  for  ap- 
pellant Merrltt  U.  Hayden,  of  St.  Louis,  for 
respondent. 

NORTONI,  J.  This  Is  a  suit  on  a  policy  of 
accident  Insurance.  The  finding  and  judg- 
ment were  for  defendant,  and  plaintiff  prose- 
cutes the  appeal. 

Plaintiff  Is  beneficiary  in  the  policy  Issued 
by  defendant  to  her  husband,  William  Bruns- 
wick. The  policy,  as  stated,  is  one  of  acci- 
dent insurance  In  that  It  stipulates  Insurance 
on  William  Brunswick  against  disability  or 
death  resulting  directly,  exdnslvely,  and  in- 
dependently of  all  other  causes  from  acci- 
dental bodily  Injuries  except  when  self-inflict- 
ed while  Insane.  Hiere  Is  no  substantial  evi- 
dence tending  to  prove  an  "accident"  as  that 
term  Is  commonly  understood  and  accepted, 
but  It  Is  said  plalntlflTs  husband  committed 
suicide. 

[1]  There  Is  ample  evidence  In  the  record 
tending  to  prove  that  the  Insured,  plalntitTs 
husband,  while  the  policy  was  In  force  and 
effect,  committed  suicide  through  taking  poi- 
son, that  Is,  cyanide  of  potassium.  It  suffi- 
ciently appears  that  the  policy  was  Issued  to 
Brunswick  In  the  city  of  St  Louis,  where  he 
resided,  and  In  which  city  he  subsequently 
died,  and  therefore  it  Is  to  be  interpreted  to 
connection  with  our  suicide  statute. 

At  the  Instance  of  defendant  the  court  gave 
the  two  following  Instructions: 

"(1)  The  court  instructs  the  jury  that  if  you 
find  and  believe  from  the  evidence  that  the  death 
of  William  Brunswick  was  caused  in  any  other 
manner  or  b^  any  other  means  than  by  accident, 
then  the  plaintiff  cannot  recover,  and  your  ver- 
dict must  be  for  the  defendant 

"(2)  You  are  instructed  that,  even  thon^ 
you  majT  find  from  the  evidence  that  WUlian 
Brunswick  took  cyanide  of  potassium,  on  the 
day  of  his  death,  and  even  though  you  may  fur- 
ther find  that  his  death  was  caused  thereby, 
there  is  still  no  presumption  in  law  tiiat  his 
act  in  taking  said  poison,  if  you  find  that  he  did 
take  it,  was  accidental,  or  that  his  death  re- 
sulted from  accidental  bodily  injuries.  On  the 
contrary,  the  burden  is  upon  the  plaintiff  to 
prove  that  the  death  of  said  WilUam  Bruns- 
wick resulted,  independently  of  all  other  causes* 
from  accidental  bodily  injuries,  and,  unless  she 
has  proved  such  fact  she  cannot  recover,  and 
your  verdict  must  be  for  the  defendant" 

It  is  argued  the  court  erred  in  so  instruct- 
ing the  jury,  In  that  under  the  law  suldde  U 
deemed  an  accident  within  the  policy  when 
construed  together  with  our  statute  (sectioD 
6946,  R.  S.  1909).    The  statute  is  as  foUows: 

"In  all  suits  upon  polides  of  insurance  oo 
life  hereafter  issued  by  any  company  doins 
business  in  this  state,  to  a  dtizen  of  this  state, 
it  shall  be  no  defense  that  the  insured  commit- 
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ted  Euidde,  unless  it  ahall  be  shown  to  the  sitt- 
isfactioD  of  the  court  or  Jury  tr^ng  the  cause 
that  the  insured  contemplated  suicide  at  the  time 
be  made  his  application  for  the  policy,  and  any 
stipulation  in  the  policy  to  the  contrary  diaU 
be  void." 

[2]  There  is  no  suggestion  in  the  case  that 
the  Insured  contemplated  suicide  at  the  time 
of  taking  out  the  policy  sued  upon,  and  the 
matter  is  to  be  considered  alone  on  the  face 
of  the  policy  as  Influenced  by  the  statute 
quoted.  When  there  is  evidence  tending  to 
prove  the  insured  came  to  his  death  oa  a 
result  of  accidental  means — that  is,  through 
Tloience  or  otherwise — as  by  the  unintention- 
al taking  of  an  overdose  of  poison  or  some- 
thing of  that  character,  It  appears  to,  be  well 
enough  that  the  defense  of  suicide  should  be 
rejected  under  this  statute^  for  a  policy  of  ac- 
cident Insurance  is  regarded  as  one  on  the 
life  of  the  Insured.  See  Ix)gan  v.  Fidelity 
&  Casualty  Co.,  146  Mo.  114,  47  S.  W.  M8. 
But  though  such  be  true.  It  Is  indeed  difficult 
to  perceive  on  what  iHrindple  suicide,  which 
Is  the  Intentional  taking  of  one's  life,  may  be 
said  to  be  an  accident  within  the  terms  of 
the  policy,  even  as  influenced  by  the  statute. 
Howeyer  that  may  be,  the  course  of  decision 
seems  to  sustain  the  view  that  snldde  Is  to 
be  regarded  as  an  accident,  and  a  recovery 
may  be  had  on  an  accident  policy  when  the 
death  results  from  the  act  of  the  Insured 
Intentionally  taking  his  own  life  as  if  It  oc- 
curred tiirough  accidental  means.  In  Whit- 
field V.  .a:tna  Ufe  Ins.  C!o.,  205  C.  S.  489,  27 
Sup.  Ct.  678,  51  If.  Ed.  895,  the  policy  Involved 
was  one  of  accident  Insurance,  as  here,  and  it 
was  admitted  In  the  pleadings  that  the  In- 
sured "died  from  bodily  Injuries  caused  by 
a  pistol  shot  fired  by  himself,  and  the  cause 
of  his  death  was  stddde."  Moreover,  the 
case  was  submitted  on  an  agreed  statement 
of  facts,  which  redted  that  the  insured — 
"died  from  l>odily  injury  caused  by  a  pistol  shot 
intentionally  fired  by  himself  for  the  purpose 
of  thereby  taking  his  own  life;  that  the  cause 
of  the  death  of  said  Wtdtfield  was  suicide.'' 

On  these  facts  the  question  of  liability  un- 
der an  acddent  policy  was  considered  In  con- 
nection with  our  Buidde  statute  above  quot- 
ed by  the  Siipreme  Court  of  the  United 
States,  which  gave  Judgment  to  the  effect 
that  the  plalntiflF  was  entitled  to  recover  the 
fall  amount  of  the  policy  sued  on.  Subse- 
quently this  court,  tQ  Applegate  v.  Travelers' 
Ins.  Go.  of  Hartford,  Conn.,  163  Mo.  App.  63,' 
90.  132  S.  W.  2,  11,  considered  the  matter  of 
a  suldde  through  the  taking  of  poison,  as 
bere,  and  enforced  a  recovery  on  an  acddent 
policy  considered  together  with  our  suldde 
statute.    In  tliat  case  the  court  said: 

"The.  policy,  as  interpreted  by  the  law  and  by 
the  courts,  does  provide  that  when  death  occurs 
from  sttidde,  whether  that  suidde  is  accom- 
plished by  poison  or  bv  shooting,  the  beneficiary 
shall  recover  for  the  nil  amount  insured  to  be 
paid  by  reason  of  death  occurring." 

If  tliese  judgments  are  sound,  then  sul- 
dde la  to  be  regarded  as  an  acddent  within 


the  terms  of  the  policy,  and  the  instructions 
above  set  forth  are  erroneous. 

The  Judgment  should  be  reversed  and  the 
cause  remanded.    It  Is  so  ordered. 

ALLEN,  J.,  concurs.  REYNOLDS,  P.  J., 
concurs  In  result  only,  not  agreeing  to  the 
aj^arent  doubt  cast  upon  the  oorredness 
of  the  holding  In  the  Whitfield  and  Apple- 
gate  dedslons,  supra. 

NORTONI,  J.  Since  the  above  (pinion  was 
filed,  the  attention  of  the  court  has  been  di- 
rected to  the  case  of  Scales  v.  National  Life 
&  Acddent  Ins.  Co.,  186  S.  W.  948,  recently 
dedded  by  the  Springfield  Court  of  Appeals, 
which  appears  to  reflect  a  contrary  view. 
This  case  should  therefore  be  certified  to  the 
Supreme  Court  for  a  final  determination  In 
accordance  vritb  the  mandate  of  the  Con- 
stitution as  In  conflict  with  the  case  last 
dted.    It  Is  so  ordered.    All  concur. 

REYNOLDS,  P.  J.  (concurring).  This  case 
Is  to  be  certified  to  the  Supreme  Court  as  in 
conflict  with  the  decision  of  the  Springfield 
Court  of  Appeals  In  Scales  v.  National  Life 
&  Accident  Ins.  Co.,  not  yet  oflldally  re- 
ported but  see  186  S.  W.  948,  the  opinlMi  In 
that  case  filed  May  25th,  1916,  after  our 
court  had  filed  its  opinion  In  the  case  at  bar 
and  not  brought  to  our  attention  until  after 
we  had  filed  our  opinion  In  it,  which  we  did 
July  6th,  1916.  I  think  It  proper  to  add  a 
few  words  to  what  I  said  in  my  concurring 
opinion  in  the  case  at  b&r.  There  I  said 
that  wliUe  agreeing  to  the  reversal  and  re- 
manding of  the  case  I  could  not  agree  to.  the 
apparent  doubt  cast  up<Hi  the  correctness  of 
the  holding  of  the  United  States  Supreme 
Court  in  Whitfield  v.  iGitna  Life  Ins.  Co.,  205 
U.  S.  489,  27  Sup.  Ct.  678,  51  L.  Ed.  895,  or 
of  our  court  In  Applegate  v.  Travelers'  Ins. 
Company  of  Hartford,  Conn.,  153  Mo.  App. 
63,  commendng  at  page  90,  132  &  Wi  2.  I 
add  to  the  above  that  since  reading  the  very 
learned  and  elaborate  opinion  by  my  brother 
Farrington,  qpealdng  for  the  Springfield 
Court  of  Appeals  in  the  Scales  Case,  supra, 
I  think  that  that  opinion  is  contrary  to  what 
was  held  by  our  court  In  Keller  v.  Traveler's 
Ins.  Co.,  68  Mo.  App.  567,  as  well  as  In  the 
Applegate  Case,  supra,  and  by  what  la 
held  by  our  Supreme  Court  in  Logan  v.  Fi- 
delity &  Casualty  Co.,  146  Mo.  114,  47  S.  W. 
948,  as  well  as  by  the  Supreme  Court  of  the 
United  States  In  construing  our  suicide  stat- 
ute. It  Is  clear  to  me  that  If  the  view  taken 
by  the  Springfield  Court  of  Appeals  in  the 
Scales  Case  Is  correct,  its  efCect  is  not  only  to 
overturn  those  dedslons  but  to  evade  and 
nullify  our  suidde  statute  (Revised  Statutes 
1909,  sec.  6945).  It  is  not  pretended  in  this 
case  that  at  the  time  the  Insured  made  his 
application  for  the  policy,  be  contemplated 
suicide.  It  is  also  dear  that  at  the  time  of 
taldng  out  the  policy  he  was  a  dtlzen  of 
this  state.    Bo  that  this  section  604S,  aM  It 
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to  me,  Is  directly  applicable  here. 
T^at  must  be  so  uuleas  it  is  held  that  this 
sectibn  does  not  apply  to  aocideat  policies. 
As  a  matter  of  fact  suicide  is  never  an  acci- 
dent but  is  always,  in  the  case  of  a  sane 
man,  premeditated  and  unless  we  hold  con- 
trary to  the  former  decisions  of  our  court  in 
the  Keller  and  Applegate  Cases  and  of  our 
Supreme  Court  in  the  Ijogan  Case,  and  of 
the  Supreme  Court  of  the  United  States  in 
the  Whitfield  Case,  every  one  of  which  were 
cases  of  suicide,  it  must  follow  that  the  re- 
sult arrived  at  by  the  Springfield  Court  Of 
Appeals  in  the  Scales  Case  is  erroneous. 

It  is  not  to  be  overlooked,  moreover,  that 
the  decision  of  the  Supreme  Court  of  the 
United  States  In  the  Whitfield  Case  was  di- 
rectly in  line  with  what  that  court  had  held 
in  Knights  Templars'  and  Masons'  Life  In- 
demnity Co.  V.  Jarman,  187  U.  S.  197,  28  Sup. 
Ct  108,  47  Xj.  Ed.  139.  The  opinion  in  the 
last  mentioned  case  was  written  by  Mr.  Jtu- 
tice  Brown  and  concurred  in  by  all  the  Jus- 
tices of  the  Supreme  Court  exc^t  Mr.  Jus- 
tice Harlan,  who,  as  reported,  took  no  part  In 
its  decision.  But  afterwards  Mr.  Jostioe 
Harlan  wrote  the  opinion  of  tl»  court  in 
the  Whitfield  Case.  So  we  have  the  unanl- 
moos  holding  of  the  Justices  of  the  United 
States  Supreme  Court  sustaining  and  apply- 
ing our  suicide  law  to  accident  policies.  As 
I  understand  the  decisions  of  onr  own  court, 
of  our  Supreme  Court  and  of  the  Supreme 
Court  of  the  United  States,  the  defense  of 
suicide,  whether  by  shooting,  hanging  or  tak- 
ing of  poison,  Is  no  defense  under  oar  stat- 
ute against  the  payment  of  the  principal  sum 
to  the  beneficiary  of  an  accident  policy  and 
that  the  insurance  company  cannot  limit  its 
liability  below  that  amount  by  any  provision 
either  denying  any  compensation  In  case  of 
saldde  or  diminishing  the  amount  to  be  paid 
When  death  is  the  result  of  suicide.  I  think 
the  decision  of  the  Springfield  Court  of  Ap- 
peals in  the  Scales  Case  Is  not  only  contrary 
to  what  we  have  here  held,  but  what  our  own 
court,  our  Supreme  Court,  and  the  Supreme 
Court  of  the  United  States  has  held  in  the 
cases  I  have  dted. 


STATB  ex  rd.  SCANLAND  v.  THOMPSON, 
■    Probate  Judge.    (No.  1S267.) 

(St  Louis  Court  of  Appeals.    MlsMmrL 
July  81,  1916.) 

1.  BxEctrroRS  Ann  ADMimsTBATOBS  ^=9179)— 
Widow's  Bioht  of  AppoiNTjaenr. 
Under  Rev.  St  1909,  |  16,  naming  the  per- 
sons entitled  to  priority  in  administering  a  de- 
cedent's estate,  a  widow  who  wag  improvident 
waste^3l  and  extravagant  without  proper  ap- 
preciation of  the  value  of  money,  of  immoral 
character  and  of  bad  reputation  for  morality,  de- 
fident  in  integrity,  and  incapable  of  managing 
advantageously  so  large  an  estate  as  her  bns- 
band's,  also  being  hostile  to  the  heirs  and  dis- 
tributees, was  entitled  to  appointment  as  ad- 
ministratrix, unless  disqualified  by  section  14, 


naming  the  persons  disqualified  from  administer- 
ing. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  if  46-47 ;  Dec 
Dig.  «B»17(3).l 

2.  EXBOUTOBS    AND    ADIONISTBATOBS    «S>1^ 

BiouT  TO  Administeh— Rekunciatioh. 
A  party  entitled  to  administer  upon  a  de- 
cedent's estate  may  renounce  the  right,  the  stat- 
ute BO  providing,  and  may  do  so  by  an  ante- 
nuptial contract  executed  in  consideration  of 
marriage. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  H  78-82;  Dec.  Dig. 
«=»19.] 

8.  MANDAJniB   «=»eo  ■—  RKntnroiAnoH  of 

RiaHT  TO  ADiair]B!iv»— Dbtkbkihatiok  bt 

Pbobais  Cocbt. 
The  nrobate  court  acts  judicially  in  deter- 
mining whether  or  not  the  right  to  administer  an 
estate  has  been  renounced  by  one  of  those  at- 
titled  to  priority,  and,  in  the  absence  of  an  abuse 
of  discretion  in  respect  to  such  matter,  its  acts 
may  not  be  reviewed  or  interfered  with  by  uan- 
damus. 

[Ed,  Note. — For  other  cases,  see  Mandamoi, 
Cent  Dig.  H  70,  71;    Dec.  Dig.  «s>6a] 
4.  Mandaiccs  ^aiOO— MAnvB  InvoLViNs  Dis- 

cbbtion— Rkmunciation  or  Eiobx  to  An- 

KINISTXX. 

When  it  appears  from  the  return  in  mandt- 
muB  that  the  probate  court  fonnd  that  a  wid- 
ow's right  to  administer  her  husband's  estate 
was  waived  or  renounced,  and  sets  forth  all  the 
facts  concerning  the  matter,  so  that  it  affirma- 
tively appears  that  the  question  turns  entirely 
on  a  conclosion  of  law,  the  Immunity  from  re- 
view by  mandamus  does  not  necessarily  obtain. 
[Ed.  Note. — For  other  cases,  see  Mandamiu, 
Cent  Dig.  ${  70,  71;-  Dec.  Dig.  e=>60.] 

6.  EXECXTXOBS  AND  ADUIMSTBATOBS  «=>19  — 
RiOHT   TO    Adionistbb— Rbnttnoiatioh  01 

WAIVKB— AlfTBRi;PTIAX.   GONTBAOT. 

An  antenuptial  contract  between  decedent 
and  his  widow,  which  merely  awarded  her  |5,- 
000  at  the  time  of  the  marriage  and  $2,000  per 
year  so  long  as  she  continued  his  wife,  and 
thereafter  "barred  lier  from  liis  pn^rty,"  was 
not  a  renunciation  or  waiver  of  her  right  as  wid- 
ow to  administer  his  estate ;  the  statutory  right 
of  a  widow  to  administer  upon  her  husband's 
estate  not  being  essentially  a  marital  right  in 
his  property,  but  rather  the  right  to  periorm  an 
office  through  which,  after  paying  debts  and 
proper  charges,  the  estate  is  eventually  turned, 
less  commissions,  over  to  the  distributees  on 
final  settlement 

[Ed.  Note.— For  other  cases,  see  Execntors  and 
Administrators,  Cent  Dig.  U  78-82 ;  Dec.  Dit- 
«=>19.] 

Mandamus  by  the  State,  on  the  relation  of 
Anna  Estelle  Scanland,  against  J.  B.  Thomp- 
son, Judge  of-  the  ProiNite  Court  of  Pike 
County.  Piellmiaaiy  wilt  made  abaotnte, 
with  direction. 

R.  H.  Norton,  of  Troy,  B.  L.  Oorwlne,  of 
Frankford,  and  David  Ball,  of  Louisiana, 
Ma  (Barclay  &  Wallace,  of  St  Louts,  of 
counsel),  for  relator.  Jones  &  Haden,  of 
Frankford,  Hostetter  ft  Haley,  of  Bowling 
Green.  Pearson  &  Pearson,  of  Louisiana, 
Mo.,  and  W.  C.  Hughes,  of  Montgomery  City, 
for  reqrandent. 

NORTONI,  J.  This  is  a  proceeding  io 
mandamus  originating  here.  The  writ  is  di- 
rected against  the  probate  court  of  Pik< 
county  in  aid  of  the  application  of  a  wido^ 
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to  Xte  appointed  adminlstiatrix  o£  ber  de- 
ceased husband's  estate.  Relator  Is  the  wid- 
ow of  Charles  B.  Scaaland,  who  departed 
tbls  life  Intestate  In  Pike  county  on  May  31, 
1916,  leaving  a  personal  estate.  It  Is  said,  of 
between  $60,000  and  $75,000.  On  the  applica- 
tion of  the  widow,  Anna  Estelle  Scanland,  to 
tbe  iMTobate  conrt  for  letters  of  administra- 
tion on  ber  deceased  husband's  estate,  cer- 
tain collateral  heirs  of  Scanland  objected, 
and  the  court  set  the  matter  down  for  a 
bearing.  Judgment  Is  Invoked  by  motion  on 
tbe  return. 

It  appears  from  the  return  of  the  respond- 
ent, tbe  Judge  of  the  probate  court,  that  the 
court  heard  evidence  upon  the  objections  and 
denied  the  application  of  relator  in  the  view 
that  tbe  evidence  revealed  her  to  be  grossly 
improvident,  wasteful,  and  extravagant,  and 
that  she  had  no  proper  appreciation  of  tbe 
valne  of  money ;  that  she  is  a  woman  of  Im- 
moral character,  and  ber  reputation  for  mo- 
rality and  chastity  is  bad;  that  she  is  defi- 
cient In  integrity  and  business  honor;  and 
that  because  of  these  facts  she  la  incapable 
of  managing  advantageously  so  large  an  es- 
tate; and,  also,  that  she  is  hostile  to  the 
beirs  and  distributees,  and  it  is  said  ber  ap- 
pointment would  subject  the  estate  to  un- 
usual hazard.  Moreover,  tbe  court  found 
and  declared  that  prior  to  relator's  marriage 
to  decedent  she  bad  entered  Into  a  marriage 
contract  with  him  whereby  she  relinquished 
all  her  right  or  interest  In  tbe  estate  of  de- 
cedent. After  reciting  these  facts  in  tbe 
Judgment,  tbe  probate  court  denied  relator's 
right  to  be  appointed  administratrix  and  ap- 
pointed insteaa  the  public  administrator  of 
Pike  county. 

[1]  It  Is  clear  that  none  of  tbe  matters  so 
fonnd  and  declared  by  tbe  court  In  its  Judg- 
ment and  set  up  in  the  return  are  sufficient 
to  preclude  relator's  right  to  be  appointed 
administratrix  of  the  estate  of  her  deceased 
husband.  The  statute  relating  to  tbe  matter 
(section  14,  R.  S.  1909)  is  as  foUows: 

"Pertont  Disqualified  fron^  Adminittering.— 
No  judge  or  clerk  of  any  probate  court,  In  his 
own  county,  or  his  deputy,  and  no  male  person 
under  twenty-one  years  of  age,  or  female  per- 
son nnder  eighteen  years  of  age,  or  of  unsound 
mind,  shall  be  execator  or  administrator.  No 
msrried  woman  shall  be  executrix  or  administra- 
trix, nor  shall  the  executor  of  an  executor,  in 
consequence  thereof,  be  execator  of  the  first  tea- 
tator." 

This  section  InblUts  tbe  appointment  of 
persons  therein  named,  and  it  is  conceded 
that  relator  is  qualified  to  perform  tbe  of- 
fice of  administratrix  on  ber  busband's  es- 
tate In  so  far  as  this  statute  Is  concerned; 
tbat  Is,  she  in  no  wise  falls  within  any  of  its 
terms.  She  is  the  widow  of  the  decedent 
and  a  woman  of  about  80  years  of  age.  She 
is  unmarried  and  of  sound  mind.  She  Is  n^- 
tber  tbe  Judge  nor  clerk  of  the  probate  court 
of  tbe  county,  nor  is  she  deputy  derk,  and 
so  far  as  this  statute  is  concerned  she  Is  free 
to  be  appointed  and  to  enjoy  the  valuable 
right  Incident  to  tbe  office  of  administratrix 


of  ber  busband's  estate.  Section  16,  S.  S. 
1009,  affords  an  arbitrary  rule  on  the  sub- 
ject which  it  was  within  the  power  of  the 
Legislatiu'e  to  prescribe.  Therefore,  unless 
some  statutory  grounds  to  tbe  contrary  ap- 
pear, it  Is  the  duty  of  the  court  to  confer 
the  appointment  upon  the  person  whom  tbe 
Legislature  has  nominated  to  have  It  as  of 
right    Tbe  statute  is  as  follows: 

Pertoiu  Entitled  to  Priority  in  Administer- 
ing.— Letters  of  administration  shall  be  granted: 
First,  to  the  husband  or  wife;  secondly,  to 
those  who  are  entitled  to  distribution  of  the  es- 
tate, or  one  or  more  of  them,  as  the  court  or 
judge  or  clerk  in  vacation  shall  believe  will  beat 
manage  and  preserve  the  estate."  Section  15, 
R.  S.  1909.       . 

The  right  to  administer  on  an  estate  Is  a 
valuable  one  which  sbonld  not  be  denied  to 
the  person  entitled  to  priority  unless  sound 
reason  therefor  appears.  Grounds  for  deny- 
ing tbe  right  to  either  the  husband  or  wife 
of  the  deceased  are  set  forth  in  tbe  statute 
(section  14,  Hupra)  unless  a  renouncement  of 
it  appears.  Indeed,  touching  this  tbe  Su- 
preme Court  has  said  the  law  fixes  the  or- 
der of  priority  and  tbe  court  can  be  compel- 
led to  f  (fllow  It  by  writ  of  mandamus.  See 
State  ex  rel.  Qrover  v.  Fowler,  108  Mo.  486, 
470,  18  S.  W.  968;  also.  Flick  v.  Scbenk,  212 
Mo.  276,  279,  110  S.  W.  1074.  A  sound  rea- 
son in  addition  to  the  mandate  of  tbe  statute 
itself  for  appointing  the  person  whom  tbe 
Legislature  has  nominated  to  the  office  is 
that  no  appeal  is  allowed  as  a  means  of  re- 
view In  such  matters,  and  it  therefore  may 
be  that  a  valuable  right  is  denied  without 
proper  recourse  to  the  injured  party.  See  au- 
thorities supra.'  In  view  of  this,  it  would 
seem  to  be  Just  that  the  appointment  should 
be  made  In  the  first  instance,  and  then.  If 
grounds  for  removal  exist,  they  should  be  In- 
voked under  section  50  and  a  full  hearing  had 
so  the  usual  right  of  appeal  and  review  may 
be  enjoyed. 

But  It  iB  argued  that  section  60,  E.  S.  1909, 
which  provides  the  causes  for  which  letters 
of  administration  may  be  revoked.  Is  to  be 
considered  in  pari  materia  with  sections  14 
and  16  and  tbe  whole  matter  adjudicated 
on  the  application  for  letters  in  the  first  in- 
stance. It  is  true  this  court  so  declared  in 
State  ex  reL  v.  Reddish,  148  Mo.  Ai^.  715, 
129  S.  W.  53;  but  tbat  case  In  no  wise  In- 
volves tbe  right  of  tbe  husband  or  wife  ef 
tbe  deceased  to  administer  on  bis  or  ber  es- 
tate. Rather  tbe  question  arose  under  tbe 
second  subdivision  of  section  15,  supra,  for 
tbat  there  the  son  of  the  decedent  sought  to 
be  appointed  administrator  of  his  father's 
estate,  and  it  appeared  that  three  qt  bis 
brothers  and  sisters  objected,  though  they  re- 
nounced their  own  right  The  adjudication 
was  against  tbe  right  of  the  son  so  applylotg 
on  tbe  grounds  that  he  was  administrator  of 
bis  mother's  estate  and  a  conflict  of  Interest 
because  of  this  appeared.  It  is  to  be  observ- 
ed, however,  that  tbe  second  subdivision  of 
tbe  statute   (section  16,   supra)  essentially  ' 
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confers  a  discretion  on  tbe  probate  dourt  as 
to  whom  among  the  distributees  of  the  estate 
shall  be  appoluted.  The  statute  reads  that 
the  letters  shall  be  granted,  secondly,  "to 
those  who  are  entitled  to  distribution  of  the 
estate,  or  one  or  more  of  them,  as  the  court 
or  Judge  or  clerk  In  vacation  shall  believe 
will  best  manage  and  preserve  the  estate." 
In  considering  this  provision  of  the  statute, 
which  by  its  very  terms  appears  to  confer  a 
discretion  on  the  probate  court,  for  that  it 
tiays  the  appointment  shall  be  conferred  upon 
the  distributee  or  distributees  tliat  the  court 
"shall  believe  will  best  manage  and  preserve 
the  estate,"  It  was  declared  in  State  ex  rel. 
V.  Reddish,  supra,  that  the  court  may  con- 
sider in  pari  materia  with  sections  14  and  15, 
section  60,  setting  forth  causes  for  which  an 
administrator  may  be  removed.  But  under 
this  second  subdivision  of  the  statute,  as 
stated,  there  Is  a  discretion  lodged  In  the 
probate  court  touching  the  matter  of  the  ap- 
pointment; that  Is,  in  making  the  selection 
of  an  administrator  from  among  the  distribu- 
tees. And,  where  such  discretion  is  to  be 
exercised,  it  is  well  enough  to  take  Into  ac- 
count the  grounds  for  removal  set  out  in  sec- 
tion 50.  But  It  Is  certain  that  the  doctrine  re- 
ferred to  may  not  be  extended  in  view  of  the 
recent  decision  of  the  Supz^eme  Court  in  State 
ex  rel.  Abercromble  v.  Holtcamp  (Sup.)  185  S. 
W.  201,  for  there  the  court  rejects  the  argu- 
ment that  section  50  is  to  be  Interpreted  and 
read  In  connection  with  section  14.  The  facts 
that  relator  is  improvident,  wasteful,  and  ex- 
travagant, and  has  no  proper  appreciation  of 
the  value  of  money,  that  she  is  a  woman  of 
immoral  character  and  her  reputation  for 
morality  bad,  that  she  is  deficient  In  Integ- 
rity and  business  honor,  that  she  Is  incapable 
of  managing  advantageously  or  properly  so 
large  an  estate,  and  that  she  Is  hostile  to  the 
heirs  and  distributees,  are  not  sufficient  to  de- 
feat her  right  in  the  first  Instance  to  be  ap- 
pointed administratrix  of  her  husband's  es- 
tate In  accordance  with  the  statute;  for  the 
statute  says  she  shall  be  appointed  If  she  Is 
the  widow  and  a  woman  of  sound  mind  not 
otherwise  dlsqualltled  by  section  14.  After 
she  is  once  appointed,  it  may  be  it  would  be 
competent  for  the  court  to  remove  her  under 
the  provisions  of  section  50;  but  that  ques- 
tion would  be  open  to  consideration  on  ap- 
peal, whereas,  no  ap])eal  is  aftorded  to  the 
applicant  for  letters  in  the  first  Instance.  In 
this  connection,  see  the  reasoning  in  State  ex 
reL  Abercromble  v.  Holtcamp  (Sup.)  185  S. 
W.  201. 

[2-e]  But  It  Is  argued  that  the  probate 
court  found  as  a  fact  that  relator  had  en- 
tered Into  an  antenuptial  contract  in  con- 
sideration of  marriage  with  her  husband, 
whereby  she  relinquished  all  right  or  Inter- 
est in  the  estate  of  decedent,  and  this  will 
suffice  to  defeat  her  right  to  have  letters  Of 
administration  thereon  issued  to  her.  No  one 
can  doubt  that  one  entitled  to  administer  up- 
on an  estate  may  renounce  this  right,  for 


the  statute  so  provides.  It  is  true,  too,  that 
one  may  renounce  this  right  by  an  antennp- 
tlal  contract  executed  in  consideration  of 
marriage,  as  this  court  declared  in  Evans  v. 
McDanirf,  117  Mo.  App.  629,  93  S.  W.  922. 
In  that  case  Evans  bound  himself  by  tbe 
marriage  contract  not  to  "control  or  daim" 
any  of  the  property  of  his  wife  during  her 
lifetime  or  after  her  death,  and  the  court  de- 
clared that  this  amounted  to  a  renunciation 
of  his  right  to  administer  on  her  estate,  for 
that  the  renunciation  of  the  right  to  control 
her  property  in  any  wise  after  her  death  re- 
nounced as  well  the  right  to  administer 
thereon.  It  may  be  conceded  that  the  pro- 
bate court  acts  judicially  In  determining 
whether  or  not  the  right  to  administer  an 
estate  has  been  renounced  by  one  of  those 
entitled  to  priority,  and.  In  the  absence 
of  an  abuse  of  discretion  in  respect  of  that 
matter,  such  discretion  taky  not  be  reviewed 
or  interfered  with  by  mandamus.  In  other 
words,  though  a  discretion  be  lodged  in  the 
court  In  determining  that  particular  matter. 
It  is  not;  permitted  to  act  arbitrarily,  or 
abuse  such  discretion,  nor  conclude  the  mat- 
ter by  a  finding  which  is  wholly  unsupported 
by  the  evidence,  as  is  said  in  State  ex  rei 
Abercromble  v.  Holtcamp  (Sup.)  185  S.  W. 
201. 

When,  therefore.  It  appears  from  the  re- 
turn In  mandamus,  as  here,  that  the  court 
found  the  right  to  administer  was  waived  or 
renounced  and  sets  forth  all  the  facts  con- 
cerning that  matter  so  it  affirmatively  ap- 
pears that  the  question  turns  entirely  on  a 
conclusion  of  law,  the  immunity  from  review 
by  mandamus  which  usually  attends  the  ex- 
ercise of  a  Judicial  function  does  not  neces- 
sarily obtain.  Here  it  appears  from  the  re- 
turn that  the  court  found  the  marriage  con- 
tract between  decedent  and  relator  merely 
awarded  to  the  wife  95,000  at  the  time  of  tbe 
marriage  and  $2,000  per  year  as  long  as  she 
continued  his  wife  and  thereafter  "barred 
her  from  his  property."  Obviously  this  re- 
veals no  Intention  on  her  part  to  renounce 
her  right  as  the  widow  to  administer  upon 
his  estate.  It  i»  certain  no  express  lelin- 
qnishment  appears  and  a  waiver  Is  purdy  a 
matter  of  Intention.  Such  intention  may 
only  be  found  from  facts  tending  to  prove 
It.  See  Francis  v.  Supreme  Lodge  A.  O.  V. 
W.,  150  Mo.  App.  347,  130  S.  W.  500.  There- 
fore, though  relator  received  $5,000  at  mar- 
riage and  $2,000  per  year  thereafter,  and  her 
marital  rights  In  tlie  husband's  property 
were  barred  after  his  death,  this  In  no  irise 
Included  the  statutory  right  of  the  widow  to 
administer  npon  the  estate,  for  such  la  not 
essentially  a  marital  right  In  his  property, 
but  is  rather  the  right  to  perform  an  office 
through  which,  after  paying  the  debts  and 
other  proper  charges,  the  estate  is  eventually 
turned,  less  commissions,  over  to  the  distrib- 
utees on  final  settlement 

We  see  nothing  in  the  return  whidi 
eludes  the  right  of  relator  to  tw  appointed 
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adminlstttitrlx  of  her  hnkband'a  estate,  and 
the  preliminary  writ  of  mandamus  should 
therefore,  notwithstanding  such  return,  be 
made  ateolute,  with  a  direction  as  well  to 
the  probate  court  of  Pike  county  to  vacate 
its  order  appointing  the  public  administrator 
as  administrator  of  the  estate  of  Charles  B. 
Scanland  and  appoint  relator  Instead. 
It  is  so  ordered. 


BEXNOLDS,  P. 
cur. 


J.,  and  ALIiBN,  J.,  con- 


P.  M.  BRTJNER  GRANITOID  GO.  v.  GLEN- 
COE  LIME  &  CEMENT  00.    (No.  14402.) 

(St.  LoTiis  Court  of  Appeals.    Missouri.    April 
4, 1916.    Rehearing  Denied  July  14, 1916.) 

1.  PUBADING     <&=>36(3)— AltSWXB— ADKIBBIORS 

—Denial. 

Specific  admissions  and  confessions  in  an 
answer  overcome  the  effect  of  a  general  denial. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent,  Dig.  i  82;   Dec.  Dig.  «=>36(3).] 

2.  WrrNEBSBs  «=»181— Testimont  ot  Pabtibs 
AS  to  Tbansactions  with  Dkobabsd  — 
Waivek  of  Objection. 

Objection  to  competency  of  plaintiffs  testi- 
mony relative  to  agreement  between  him  and  de- 
fendant's remote  predecessor,  since  deceased,  is 
waived  by  defendant's  examining  plaintiff  on 
deposition  during  pendency  of  suit  and  after  the 
death,  although  the  deposition  was  never  tran- 
scribed and  filed. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  gf  727,  728 ;  Dec.  Dig.  «=»181.] 

3.  Frauds,  Statdte  oy  €=s»72(l)— Reai,  Pbop- 
mtart  Oontbact. 

A  suit  to  enforce  an  agreement  for  common 
ose  of  a  railroad  switch  on  land  of  complainant 
and  respondent  under  which  the  switch  has  been 
constructed  and  operated  is  not  one  to  enforce  a 
contract  for  the  sale  of  lands,  or  an  interest 
therein,  within  Rev.  St.  1909,  §  2783,  requiring 
such  a  contract  to  be  in  writing  in  order  to  sup- 
port a  suit. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  «=»72a).] 

4.  Injunction  €=9128— Action— Bvidenc»— 
Sufficiency. 

Evidence  showing  the  use  of  switch  by  re- 
spondent for  purposes  not  originally  contem- 
plated, and  that  respondent  questioned  com- 
plainant's right  to  use  the  switch  at  all,  with 
answer  admitting  that  respondent's  use  cast  an 
additional  bnrden  on  the  switch,  held  sufficient 
to  show  an  unwarranted  interference  with  com- 
plainant's use,  justifying  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig,  t  278;  Dec.  Dig.  <S=»128.] 

Appeal  from  St.  Louis  Clrcnlb  Court;  Wil- 
son A.  Taylor,  Judge. 

"Not  to  be  officially  published." 
Suit  by  the  P.  M.  Bruner  Granitoid  Com- 
pany against  the  Glencoe  Lime  &  Cement 
Company,     From  a  decree  for  complainant, 
respondent  appeals.   Affirmed. 

Douglas  W.  Robert  and  Wm.  B.  Homer, 
both  of  St.  Louis,  for  appellant.  Alexander 
Young  and  Percy  Werner,  both  of  St  Louis, 
for  respondent. 


ALLEN,  J.  This  is  a  salt  in  equity  see- 
ing to  restrain  defendant  from  using  a  com- 
mon railroad  switch,  located  partly  upon 
plaintiff's  property  and  partly  upon  that  of 
the  defendant,  for  purposes  which  It  Is  al- 
leged were  not  originally  contemplated  and 
which  it  is  said  constitutes  an  unwarranted 
interference  with  plaintifTs  use  and  enjoy- 
ment thereof.  This  appeal  Is  from  a  decree 
rendered  for  plaintiff  upon  the  second  trial 
of  the  cause  In  the  circuit  court.  The  first 
trial  resulted  in  a  Judgment  for  defendant, 
dismissing  plaintiff's  bill ;  but  the  trial  court 
set  the  Judgment  aside,  on  motion,  and  grant- 
ed plaintiff  a  new  trial.  From  the  order 
granting  a  new  trial  defendant  appealed  to 
this  court,  where  the  action  of  the  trial 
court  in  awarding  the  new  trial  was  affirmed. 
See  Bruner  Granitoid  Co.  v.  Glencoe  Lime 
&  Cement  Co.,  169  Mo.  App.  295,  152  S.  W. 
60L 

The  Petition. 

The  petition  avers  that  plaintiff  corpora- 
tion is  engaged  in  the  granitoid  business  In 
the  city  of  St.  Louis,  and  that  the  defendant 
corporation  Is  engaged  in  the  lime  and  ce- 
ment business  in  said  city ;  that  it  is  neces- 
sary for  both  plaintiff  and  defendant  to 
maintain  yards  and  buildings,  and  that  to 
conduct  the  business  of  each  In  an  efficient 
and  economical  manner  it  is  necessary  that 
the  premises  of  both  plaintiff  and  defendant 
be  accessible  by  railroad  switches  or  connec- 
tions in  order  to  ship  in  and  out  material ; 
that  at  the  time  of  the  Institution  of  the  suit 
the  defendant  owned  and  occupied  lots  10 
and  U  In  city  block  No.  2211  of  the  city  of 
St  Louis,  and  that  plaintiff  owned  and  occu- 
pied lots  8  and  9  in  said  block— said  lots  9 
and  10  being  adjoining  lots.  And  it  Is  aver- 
red that,  in  the  year  1889,  one  P.  M.  Bruner 
was  engaged  In  the  granitoid  business  in  the 
city  of  St.  Louis,  and  one  Goetz  was  en- 
gaged in  the  lime  and  cement  business  In 
said  city;  that  it  was  mutually  agreed  be. 
tween  Bruner  and  Goetz  that  they  would 
secure  adjoining  property  suitable  for  the 
conduct  of  their  respective  businesses,  and 
with  this  end  in  view  Goetz  selected  said 
lots,  8,  9, 10,  and  11,  In  dty  block  2211,  above 
mentioned,  and,  in  1889,  with  the  consent  and 
approval  of  Bruner  purchased  the  same,  the 
latter  paying  one-half  of  the  total  purchase 
price  thereof,  and  It  being  orally  agreed  that 
Bruner  should  receive  lots  10  and  11  and 
Goetz  lots  8  and  9.  And  it  is  alleged  that  in 
January,  1889,  after  the  purcliase  of  the  lots, 
Goetz  and  Bruner  caused  a  railroad  switch 
to  be  run  into  and  built  "as  near  as  could 
be  upon  the  line  dividing  lots  9  and  10,  that 
is  to  say,  about  one-half  of  the  said  switch 
being  on  lot  9  and  the  other  half  on  lot  10" ; 
and  that  it  was  understood  and  agreed  be- 
tween Bruner  and  Goetz  that  the  switch 
should  be  so  built,  and  "that  It  .should  be 
used  exclusively  and  equally  for  their  busl- 
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nes8  carried  on  upon  said  lots  and  no  other" ; 
and  that  the  cost  Incident  to  the  construction 
at  the  swltcta  was  home  equally  by  Bruner 
and  Ooetz. 

It  la  then  averred  that  Goetz  permitted  a 
atone  company,  in  which  he  was  interested, 
to  use  a  portion  of  lots  10  and  11,  upon  which 
It  erected  derricks,  machinery,  and  applianc- 
es; that  thereafter,  and  after  the  full  pur- 
diase  price  of  the  lots  had  been  paid  by 
Bmner  and  Goetz,  to  wit,  In  March,  1901, 
and  because  it  was  inconvenient  to  remove 
the  stone  company's  property  from  lots  10 
and  11,  Goetz  prevailed  upon  Bruner  to  ac- 
cept a  conveyance  for  lots  S  and  9  instead  of 
lots  10  and  11,  it  being  understood  "that  the 
said  railroad  switch  as  then  located  and 
built  on  and  between  lots  9  and  10  should  be 
for  the  exclusive  use  and  benefit  of  lots  8,  9, 
19  and  11,  and  that  the  said  lots  8  and  9 
aboold  have  the  same  use  and  right  to  said 
switch  as  lots  10  and  11."  And  It  Is  al- 
leged that  Goetz  thereupon,  by  proper  con- 
veyances, conveyed  lots  8  and  9  to  Bruner 
for  the  expressed  consideration  of  $4,500,  be- 
ing the  amount  which  Bruner  bad  there- 
tofore contributed  to  the  purchase  of  the 
four  lots.  It  Is  further  averred  that  Bru- 
ner, having  received  the  conveyances  for 
lots  8  and  9,  located  thereupon  a  plant  for 
his  granitoid  business,  and  that  at  about  the 
same  time  Goetz  located  upon  lots  10  and  11 
a  plant  for  his  lime  and  cement  business; 
that.  In  accordance  with  the  prior  under- 
standing between  them,  they  Jointly  used  the 
railroad  switch  for  their  respective  business- 
es, "each  being  conceded  as  having  equal 
rights  In  the  use  of. said  railroad  switch"; 
and  that  they  continued  to  so  use  their  re- 
spective properties  and  said  switch  until  the 
boslness  of  each  was  "put  into  corporations." 
And  it  Is  averred  that  on  February  26,  1892, 
Bruner  caused  the  plaintiff  company  to  be 
incorporated,  and  thereupon  transferred  to 
It  his  granitoid  plant  and  business,  and  on 
March  7,  1892,  conveyed  to  It  said  lots  8  and 
9  by  warranty  deed,  with  the  rights,  privi- 
leges, and  immunities  thereto  belonging,  "in- 
cluding the  use,  right,  and  privilege  of  said 
railroad  switch";  and  that  since  said  time 
plalntUT  corporation  has  been  the  owner  of 
and  In  possession  of  said  lots  and  plants  and 
engaged  In  operating  said  granitoid  business. 
And  it  Is  averred  that  Goetz  conducted  a 
lime  and  cement  business  on  lots  10  and  11 
until  alx>ut  the  month  of  October,  1900,  when 
he  organized  a  corporation  known  as  the 
Chas.  W.  Goetz  Lime  &  Cement  Company,  of 
which  he  was  chief  stockholder,  president, 
and  manager,  transferred  said  lime  and  ce- 
ment plant  business  to  It,  and  conveyed  to  it 
said  lots  10  and  11 ;  that  the  last-mentioned 
corporation  continued  to  conduct  such  busi- 
ness on  lots  10  and  11  until  February,  1909, 
when  (Goetz  having  in  the  meantime  died  in 
1906)  that  corporation  was  "absorbed"  by 
the  defendant  corporation,  the  Glencoe  Lime 
k  Cement  Company,  to  which  the  plant  and 


bnsineas  was  transferred,  and  to  whldi  lota 
10  and  11  were  conveyed.  And  It  Is  averred 
that  defendant  "acquired  said  lots  and 
plants,  and  took  conveyances  of  the  same 
with  full  knowledge  of  the  rights  ol  the 
plaintiff  to  the  ose  of  and  rlgbta  In  said 
switch."  It  Is  then  farther  averred  that 
since  the  defendant,  Olencoe  Lime  Sc  Cement 
Company,  thus  acquired  the  Ume  and  cement 
properties.  Including  lots  10  and  11,  it  has 
"impeded  and  Interfered  with  plaintiff's  nae 
of  the  railroad  switch  aforesaid,"  and  has 
used  said  switch  for  the  use  and  benefit  of 
property  other  and  outside  of  that  for  which 
said  switch  was  built  and  paid  for  by  Brun- 
er and  Goetz  and  In  violation  of  the  under- 
standing and  agreement  between  them  when 
the  property  was  bought  and  the  switch  con- 
structed; and  that  the  defendant  "further 
threatena  to  Interfere  with  the  use  of  said 
switch  by  this  plaintiff  so  that  its  plant  upon 
'Said  lots  8  and  9  Is  and  would  be  greatly 
damaged  and  plaintiff's  business  would  be 
greatly  Interfered  with  and  plaintiff's 
business  would  be  Irreparably  Injured  and 
damaged,  and  In  snch  manner  as  not  to  be 
adequately  recompensed  In  damages."  And  it 
is  alleged  that  plaintiff  Is  without  adequate 
remedy  at  law  in  the  premises. 

The  prayer  of  the  petition  is  that  the  court 
Issue  Its  writ  of  injunction  restraining  de- 
fendant from  using  the  switch  or  any  part 
thereof,  "for  the  use  of  any  other  property 
than  the  said  lots  9  and  10,  and  restraining 
It  from  Interfering  v^ltb  the  equal  right  of 
the  plaintiff  to  use  said  switch,"  and  that 
the  writ  "may  be  mandatory,  commanding 
the  defendant  to  grant  to  plaintiff  the  equal 
right  with  It  In  the  use  of  said  railroad 
switch,"  and  for  general  relief. 

Ttie  Answer. 
The  second  amended  answer,  filed  after  the 
cause  was  remanded  on  the  former  appeal, 
contains  first  a  general  denial.  Answering 
further,  the  defendant  admits  that  plain- 
tiff has  the  right  to  use  the  switch  In  ques- 
tion "Jointly  with  the  defendant,"  but  de- 
nies that  defendant  has  ever  interfered  with 
the  use  thereof  by  plaintiff  or  with  any  of 
the  rights  of  plaintiff  therein,  Jointly  with 
defendant,  and  denies  that  It  ever  threaten- 
ed to  Interfere  with  such  use  or  rl^ta,  or 
that  It  Intends  so  to  do.  Further  answer- 
ing, defendant  avers  that  whatever  use  was 
made  by  It  of  said  switch  for  the  benefit  of 
property  other  than  that  described  In  the 
petition  was  commenced  in  the  year  1889; 
"that  at  said  time,  1889,  said  switdi  was 
used  adversely  to  plaintiff  for  the  use  and 
benefit  of  said  other  property,  outside  of  the 
land  described  In  the  petition,  and  at  all 
times  to  the  present;"  that  from  1889  to 
the  institution  of  this  suit  the  defendant  and 
its  predecessors  "claimed  the  right,  and  so 
asserted  It,  to  use  said  switch  for  the 
pnnwse  of  switching  cars  to  other  prop- 
erty than  that  described  In  plalntUTs  petl- 
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tloD ;  that  plaintiff  and  lU  predecessora  knew 
aU  the  time  of  the  use  to  which  the  defend- 
ant and  Its  predecessors  put  said  switch  for 
said  other  land  and  the  character  of  the  use 
and  the  claim  of  defendant  and  Its  prede- 
cessors asserted  to  use  It  for  such  purposes." 
It  Is  then  averred  that  the  use  of  the 
switch  for  such  other  land  was  adverse  to 
plaintiff,  and  that  defendant  and  its  prede- 
cessors at  all  times  claimed  the  right  to  so 
use  the  switch  with  plaintiff's  knowledge, 
and  that  such  use  of  the  switch  for  said  oth- 
er property  "was  of  necessity  an  additional 
burden  npon  It."  It  Is  further  averred  that 
this  suit  was  Instituted  September  9,  1909, 
"more  than  19  years  after  said  adverse  use 
was  begun,"  and  that  plaintiff's  cause  of 
action.  If  any  It  had,  accrued  more  than  15 
years  before  the  commencement  of  the  ac- 
tion, and  is  barred  by  the  statute  of  limita- 
tions, to  vdt,  sections  1888  and  1889,  Reyised 
Statutes  1909. 

The  reply  controverts  the  aUegations  of 
fbct  contained  In  the  answer. 

The  Evidence. 

P.  M.  Brrmer,  president  of  plaintiff  cor- 
poration, testified  that  in  January,  1889,  he 
paid  $1,500  toward  the  purchase  of  the  four 
lots  In  question;  and  that.  In  accordance 
with  an  understanding  and  agreement  be- 
tween him  and  Goetz,  the  latter  purchased 
the  lots,  taking  title  in  bis  own  name.  And 
the  deed  to  Goetz  was  introduced  In  evi- 
dence, showing  the  conveyance  of  these  four 
lots  to  him  by  one  Mrs.  Taimage,  on  Janu- 
ary 14,  18S9.  Bmner  testified  that  he  and 
Goetc  thereafter  paid  off  the  Incumbrance 
upon  the  property,  In  equal  amounts;  that 
be  made  no  use  of  any  of  the  lots  until  the 
early  part  of  1891;  but  that  the  railroad 
switch  was  put  In  within  60  days  after  the 
purchase  of  the  property  from  Mrs.  Taimage. 

The  accompanying  plat  shows  the  location 
of  the  property  and  the  railroad  switch. 
These  four  lots  are  separated  trom  lots  22, 
23,  24,  and  26,  lying  to  the  south,  by  an 
alley.  The  switdi,  according  to  Bruner's 
testimony,  originally  began  at  this  alley  and 
extended  north,  as  shown  on  the  plat,  curv- 
ing to  the  west  across  the  north  end  of  lot 
10  and  the  northeast  comer  of  lot  11. 


About  two  years  after  the  pnrdiase  of  the 
property  from  Mrs.  Talmaee,  1.  e.,  on  Maixb 
7,  1891,  lots  8  and  9  were  0(mveyed  to  Bmn- 
er by  warranty  deed  of  Goeta  and  wife; 
and  on  March  7,  1802,  Bruner  and  wife  con- 
veyed the  same  prc^)erty  to  the  P.  M.  Bmncr 
Granitoid  Company,  the  plaintiff  herein. 

Bruner  testified  that  for  about  two  yean 
after  the  purchase  from  Mrs.  Taimage,  the 
four  lobs  were  occupied  for  the  most  part  toy 
the  Carthage  Marble  &  White  Lime  Company, 
but  after  Bruner  began  to  erect  his  crusher 
(designated  "frame  mill  on  the  plat")  the 
"Carthage  Company"  used  lota  10  and  11, 
and  he  lots  8  and  9.  He  testified  that  tke 
Carthage  Company  moved  from  the  property 
some  time  In  1892,  and  that  thereafter  lata 
10  and  11  were  used  by  the  "Goetz  Com- 
pany," and  that  they  passed  into  the  hands 
of  the  defendant,  Glencoe  lAsoe  &  Cement 
Company,  in  1009. 

It  appears  that  Goetz  purchased  lots  22, 
23,  24,  and  25  In  January,  1890.  A  shed  or 
frame  warehouse  building  was  constructed 
by  Goetz  upon  these  four  lots.  Bruner  tes- 
tified that  this  structure  was  built  In  1891, 
after  he  had  began  to  occupy  and  use  lots 
8  and  0,  and  that  after  the  warehouse  was 
built  the  switch  was  extended  Into  IL  He 
also  testified  that  from  the  time  that  the 
defendant  company  took  possession  of  the 
lime  and  cement  properties.  In  1909,  it  be- 
gan to  make,  and  thereafter  did  make,  more 
use  of  the  switch  than  had  its  predecessors ; 
that  prior  to  1900  both  parties  "got  about 
equal  number  of  cars  in  on  an  average," 
amounting  to  a  car  or  two  each  per  day; 
fhnt  the  number  of  cars  taken  In  and  out  by 
the  defendant,  beginning  In  1909,  largely  In- 
creased, though  he  could  give  no  definite 
figures  as  to  this;  and  that  such  increase 
in  the  use  of  the  switch  interfered  much  with 
the  conduct  of  plaintiff's  business.  In  that 
it  was  necessary  to  move  plaintlfTs  cars  out 
of  the  way,  often  whUe  they  were  being  un- 
loaded. In  order  to  move  defendant's  can 
over  the  track. 

l%ough  Ooetz  was  dead,  Bruner  was  per^ 
mitted,  over  defendant's  objections,  to  tes- 
tify to  the  agreement  had  with  him  respect- 
ing the  original  purchase  of  the  property  and 
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the  locarton  and  putting  In  of  the  switch. 
-Evidence  was  adduced  tending  to  show  that 
at  some  early  stage  of  this  litigation  the 
defendant,  through  iia  counsel,  took  Bruner's 
deposition,  and  examined  him  concerning  the 
imderstandlng  and  agreement  between  him 
and  Goetz;  and,  upon  the  theory  that  de- 
fendant had  thus  waived  the  Incompetency 
of  Bruner,  his  testimony,  relative  to  the 
agreement  between  him  and  Goetz,  was  re- 
ceived in  evidence.  That  testimony  went 
to  show  that  the  agreement  between  Bruner 
and  Goetz,  under  which  the  switch  was  put 
In,  was  that  they  would  together  purchase 
the  four  lots,  and  that  the  switch  should  be 
Installed  along  the  dividing  line  between  lots 
9  and  10;  that  each  would  bear  one-half 
of  the  expense;  and  that  they  "should  have 
equal  use"  of  the  switch. 

It  appears  that  Bruner  and  Goetz  were 
quite  friendly,  and  that  no  dlfBculty  arose 
relative  to  the  Joint  use  of  the  switch  prior 
to  the  death  of  the  latter  in  1906.  Bruner 
testified  that  he  knew  that  the  Switch  had 
been  extended  into  the  warehouse  built  south 
of  the  alley.    As  to  this  he  said: 

"I  didn't  like  it  in  one  way;  but  we  were 
friendly,  and  he  helped  me  to  get  the  lots,  and 
we  always  were  friendly." 

When  asked  if  at  that  time  It  amounted 
"to  any  practical  Interference"  in  his  busi- 
ness, he  said:  "Not  anything  to  question 
his  rights  or  mine." 

It  appears  that  upon  one  occasion,  after 
the  death  of  Goetz  (the  precise  time  not  ap- 
pearing), tlie  foreman  of  plaintiff  company 
complained  to  Goetz'a  son,  who  was  connected 
with  the  lime  and  cement  business,  that 
plaintiff's  use  of  the  switch  was  being  inter- 
fered with.  And  it  is  said  that  young  Goetz 
— whose  authority  to  speak  for  the  "Goetz 
Company"  does  not  distinctly  appear — denied 
that  plaintiff  bad  any  rights  la  the  switch. 
There  is  no  evidence  that  any  further  con- 
troversy in  this  regard  arose  until  June, 
1909,  after  defendant  company  acquired  the 
lime  and  cement  business.  On  June  X,  1909, 
a  letter  was  written  to  plaintiff  by  defend- 
ant's president,  saying: 

"We  find  you  are  occupying  some  of  the  ground 
in  the  rear  of  our  warehouse  at  Theresa  avenue 
and  are  also  unloading  cars  from  our  switch  at 
the  same  place.  Will  you  please  advise  us  at 
your  convenience  your  authority  for  so  doing?" 

To  this  plaintiff  replied  by  letter  in  which 
reference  was  made  to  "the  common  switch" ; 
and  plaintiff  added,  "We  do  not  Intend  to 
abate  our  rights  to  this  switch  whenever  we 
need  the  same."  On  the  following  day  the 
defendant  wrote  plaintiff,  inquiring  regarding 
the  latter's  right  to  the  nse  of  the  switch, 
and  adding: 

"If  you  have  any  switching  rights,  we  certain- 
ly do  not  wish  to  encroach  on  them,  but  in  order 
to  avoid  any  possible  encroachment  by  us,  we 
wrote  our  letter  of  June  1st." 

To  this  letter  plaintiff  did  not  reply  until 
June  15,  1909,  when  a  letter  was  written  to 


defendant  by  an  attorney  representing  plain- 
tiff, stating  that: 

Plaintiff's  "claim  to  the  switch"  was  based 
"partly  and  sufficientlT  upon  the  fact  that  Mr. 
P.  M.  Brnner  bought  these  lots  from  Charles  W. 
Goet2,  after  this  switch  had  been  constructed  up- 
on the  property,  and  that  the  deed  not  only  con- 
veyed the  property  but  all  the  appurtenances 
thereto  belonging,  and  the  switch  being  upon  the 
property,  the  switching  privileges  attached  there- 
to, was  the  moving  inducement  for  the  purchase 
thereof." 

One  Campbell,  foreman  of  plaintiff  com- 
pany, testified  for  plaintiff,  relative  to  the 
use  made  of  this  switch.  He  stated  that  after 
1909,  when  the  defendant  company  began  to 
operate  the  lime  and  cement  properties,  it 
used  the  switch  of tener  and  for  the  switching 
of  more  cars  than  theretofore;  and  that  the 
use  of  the  switch  for  moving  cars  to  and 
from  the  warehouse  Interfered  much  with 
plaintiff's  business.  He  thought  that  12  or  15 
cars  more  per  week  were  brought  in  over  the 
switch  by  defendant  than  bad  been  brought 
in  prior  to  1909,  but  could  give  no  definite 
figures  as  to  this. 

The  evidence  adduced  In  defendant's  be- 
half went  to  show  that  the  switch  was  install- 
ed In  1889  or  early  In  1890.  One  Gruetz- 
macher,  who  was  formerly  interested  with 
Goetz  In  the  "Carthage  Company,"  testified 
that  it  was  put  in  during  the  year  1889,  for 
that  company's  use.  He  could  not  soy  when 
it  was  extended  south  across  the  alley  and 
into  the  warehouse,'  but  he  testified  that  the 
warehouse  was  built  before  Bruner  began 
operation  on  his  lots,  and  that  the  switch 
was  "completed"  when  the  warehouse  was 
erected. 

One  Bemmers,  a  witness  for  defendant 
testified  that  be  built  the  warehouse  for 
"Goetz  &  Co.,"  and  that  this  was  in  1890. 
Another  witness,  formerly  a  "copartner" 
with  Goetz,  testified  that  the  switch  was  hi- 
stalled  "in  the  latter  part  of  1889  or  the  first 
part  of  1890"  ;  and  that,  according  to  his  rec- 
ollection, all  of  It,  as  it  now  stands,  was 
put  in  at  one  time,  "vrlth  the  ^>eclal  purpose 
to  reach  Mr.  Goetz's  warehouse." 

The  testimony  of  two  other  witnesses  for 
defendant  tended  to  show  that  the  warehouse 
was  built  in  1890,  and  one  of  them,  one 
Domhelm,  said,  "The  time  the  building  was 
completed  then  we  continued  the  switch  Into 
it" 

Evidence  adduced  by  defendant  toided  to 
show  that  since  the  acquisition  of  the  lime 
and  cement  business  by  defendant.  In  1909, 
fewer  cars  have  been  taken  in  and  out  over 
this  switch  by  defendant  than  were  trans- 
ferred over  the  same  by  the  "Goetz  Oon- 
pany." 

The  trial  court,  in  its  decree,  found  that 
plaintiff,  "as  the  owner  of  lots  8  and  9,  is 
entitled  to  the  common  and  equal  right  in 
and  use  and  enjoyment  of  said  switch  with 
the  defendant,  as  the  owner  of  lots  10  ^"i-v,-^!^ 
11" ;  and  perpetually  enjoined  defendawjy  IC 
"from  In  any  way  interfering  with  the  plain-   O 
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ttff  and  Its  saocesson  and  assigns,  as  own- 
ers of  lots  8  and  9  In  sacb  common  and  eqnal 
rlgbt  In,  and  In  the  common  and  equal  use 
and  enjoyment  of,  said  switch  for  loading, 
unloading,  moving,  and  storage  of  cars,  and 
from  using  said  switch  in  any  manner  for 
the  use  or  benefit  of  any  other  property  of 
defendant  or  Its  successors  or  assigns  than 
the  said  lots  10  and  11." 

[1]  I.  When  the  case  was  here  on  the  for* 
mer  appeal,  the  answer  then  contained  no 
denial  of  the  allegation  In  the  petition  that 
the  switch  was  installed  under  an  agree- 
ment between  Goetz  and  Bruner  that  it 
"should  be  used  exduslTely  and  equally  for 
their  business  carried  on  upon  said  lots  (8, 
9,  10,  and  11)  and  no  other."  As  defendants 
did  not  deny  this  averment  In  any  manner, 
this  court  said  that  it  was  to  be  taken  as 
true,  and  that  no  evidence  was  needed  in 
support  thereof.  See  Granitoid  Co.  v.  Cement 
Co.,  169  Mo.  App.  loc.  dt.  301,  302,  152  8.  W. 
601.  The  answer  upon  which  the  case  was 
tried  upon  this  second  trial  contains  a  gen- 
eral denial,  but  this  is  followed  by  admis- 
sions, and  allegations  In  the  nature  of  con- 
fession and  avoidance.  The  spedflc  admis- 
sions and  confessions  of  the  answer  overcome 
the  effect  of  the  general  denial,  and  are  to 
be  taken  as  true.  See  Dickey  v.  Porter,  203 
Mo.  loc  dt  20,  101  S.  W.  686;  Price  v.  Min- 
ing Co.,  83  Mo.  App.  loc.  dt.  474;  Keyser  v. 
Hlnkle,  127  Mo.  App.  loc.  cit  77,  106  S.  W. 
9& 

The  answer  admits  that  plaintiff  has  the 
right  to  use  the  switch  "Jointly  with  the  d» 
fendant."  Its  effect  is  to  admit  the  use  of 
the  switch  by  defendant  for  the  benefit  of 
property  other  than  that  described  in  the  petl- 
tltm,  and  It  sets  up  a  prescriptive  right  to 
such  use,  by  adverse  user,  averring  In  this 
connection  that  such  use  "was  of  necessity 
an  additional  burden"  upon  the  switch. 

If  these  admissions  are  not  as  far-reaching 
as  the  admissions  referred  to  In  the  former 
opinion,  they  are  nearly  so;  and,  in  any 
event,  so  far  as  they  go,  they  are  binding 
upon  defendant 

Though  plaintiff's  rlgbt  to  use  the  switch 
Jointly  with  defendant  Is  admitted,  it  is  not 
si)edflcaUy  admitted  that  the  switch  was  in- 
stalled under  an  agreement  that  it  was  to  be 
used  exclusively  for  business  conducted  on 
lots  8,  9,  10,  and  11.  However,  the  answer 
sets  up  that  the  use  of  the  switch  for  other 
property  was  adverse  to  plaintiff,  and  was 
an  "additional  burden  upon  it";  thereby  In- 
ferentlally  alleging  that  such  use  of  the  switch 
for  the  benefit  of  other  property  was  one  be- 
yond the  scope  of  the  original  agreement  un- 
der which  it  was  installed  and  inconsistent 
with  plaintiff's  rights  thereunder.  The  effect 
of  this  seems  to  be  to  admit  that  the  switch 
was  originally  Installed  for  the  eroloslve 
benefit  of  the  lots  described  in  the  petition, 
leaving  notiilng  In  tlie  case  but  tSie  special 
defense  asserted ;  but  this  is  controverted  by 
appsllamt,'  and  we  shall  take  the  case  made 


by  the  evidence  and  consider  briefly  the  con- 
tentions of  appellant's  counsel. 

[2]  II.  The  point  made  respecting  the  oom- 
petency  of  Bniuer's  testimony  relative  to  the 
original  agreement  between  him  and  Qoets  we 
regard  as  wltliont  merit  for  the  reason  that 
defendant  waived  the  right  to  object  on  thei 
ground  that  one  party  to  the  transaction  was 
dead.  If,  as  the  evidence  tends  to  show,  de- 
fendant during  the  pendency  of  the  suit  and 
after  the  death  of  Goetz,  took  the  deposition 
of  Bruner  and  examined  him  along  this  line, 
this  undoubtedly  would  operate  as  a  waiver. 
The  evidence  adduced  showed  the  service  of  a 
notice  to  take  depositions,  and  that  pursuant 
thereto  Bruner  and  one  of  plaintiff's  counsel 
appeared  at  the  office  of  defendant's  counsel, 
where  Bruner  was  examined  as  aforesaid. 
Nothing  was  offered  to  controvert  this,  and 
we  regard  the  showing  in  this  respect  amply 
suffldent  to  prove  that  such  deposition  was 
taken.  It  was  immaterial  that  the  deposi- 
tion was  never  transcribed  and  filed.  We 
therefore  hold  that  defendant's  objections  to 
the  testimony  of  Bruner  on  this  ground  were 
properly  overruled. 

[S]  III.  Another  contention,  argued  at 
length,  is  that  the  original  agreement  be- 
tween Bruner  and  Goetz,  being  merely  oral, 
was  within  the  statute  of  frauds  and  void, 
though  the  statute  was  not  pleaded.  Re- 
spondent contends  that  the  statute  is  inap- 
plicable here,  and  that  if  applicable  the  con- 
tract is  one  which  had  been  fully  performed 
and  thus  taken  out  of  the  statute.  Contro- 
verting the  latter  point,  appellant,  upon  the 
authority  of  Reigart  v.  Coal  &  Coke  Co.,  217 
Mo.  142, 117  S.  W.  61,  and  Aylor  v.  Mclnturf, 
184  Mo.  App.  601,  171  S.  W.  606,  urges  that 
even  full  performance  will  not  take  this 
contract  out  of  the  statute.  But  we  think 
Uiat  these  cases  find  here  no  application,  and 
that  the  statute  of  frauds  is  not  Involved  in 
this  case.  This  is  not  an  action  "brought 
to  charge  any  person  •  •  •  upon  any 
contract  made  for  the  sale  of  lands,  tene- 
ments or  hereditaments,  or  an  Interest  In  or 
concerning  them,"  within  the  meaning  of 
section  2783,  Rev.  SUt  1900.  It  is  not  sought 
to  enforce  an  executory  contract  respecting 
an  Interest  In  lands,  nor  one  which  has  been 
fully  performed  on  one  side  only.  The  case 
proceeds  upon  the  theory  that  the  original 
agreement  between  Bruner  and  Goetz  was 
fully  performed,  whereby  they  became  en- 
titled to  the  equal  use  of  this  common  switdi, 
and  that  the  defendant  is  interfering  with 
the  rights  of  plaintiff  so  acquired  and  estab- 
lished. 

We  rule  this  assignment  of  error  against 
appellant 

IV.  The  point  urged  as  to  the  statute  -of 
limitations  need  nbt  be  here  dwelt  upon,  for  it 
was  fully  disposed  of  on  the  former  appeal. 
The  record  before  us  contains  nothing  tend-- 
tng  to  show  an  adverse  user  on  the  part  of 
defendant  of  the  switch  for  the  benefit  at 
lands  south  of  the  alley,  1  e,,  for  swltddng 
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can  in  and  oat  of  the  varehouae.  So  far 
as  tbe  evidence  goes  touching  this  niatter,  it 
is  now,  as  this  court  said  It  was  on  the  for- 
mer appeal,  such  as  to  Indicate  merely  a  i>er- 
mlsslve  use  of  the  switch  for  this  outside 
property.  See  Granitoid  Company  r.  Cement 
Company,  supra,  169  Mo.  App.  loc.  cit  303, 
804.  152  S.  W.  601.  It  is  true  that  there  is 
eTldence  of  some  difficulty  with  young  Goetz, 
occurring  at  some  indefinite  time  after  th^ 
death  of  his  father  in  1906 ;  but  this,  if  of 
consequence,  was  within  the  statutory  period. 
It  was  not  until  1909,  shortly  prior  to  the  inr 
stitntion  of  this  suit,  that  a  distinct  adverse 
claim  was  asserted  by  defendant.  We  think 
that  defendant  cannot  interpose  the  bar  of 
the  statute,  and  that  plaintUt  has  not  heen 
shown  to  be  guilty  of  such  laches  as  to  pre- 
clude a  court  of  equity  from  granting  the 
relief  sought. 

V.  It  is  argnied  for  appellant  that  the  evi- 
dence wholly  falls  to  sustain  the  essential 
averments  of  the  petition.  XlUs  contention 
appears  to  be  predicated  upon  the  idea  that 
Bruner  did  not  testify  that  tlie  original  agree- 
ment confined  the  use  of  the  switch  to  the 
pnrposes  of  the  business  operations  on  lots 
8,  9, 10,  and  11.  But  we  think  it  obvious  that 
the  testimony  adduced  by  plaintiff  was  suffl- 
dent  to  establish  the  terms  of  the  agreement 
as  alleged.  Bruner  testified  that  these  four 
lots  were  purchased  by  him  and  Goetz  in 
order  that  each  might  take  two  of  them  and 
establish  his  business  thereon ;  and  that  this 
switch  was  put  In,  along  tbe  dividing  line 
between  the  two  halves  of  the  property  so 
acquired,  under  an  arrangement  between 
tkem  whereby  each  was  to  have  the  equal  use 
thereof.  The  inference  is  irresistible  that 
the  switch  was  intended  to  be  used  by  each 
oaly  in  connection  with  his  business  con- 
ducted on  his  property  so  acquired,  and  there 
is  practically  nothing  in  defendant's  evidence 
tending  to  controvert  this. 

The  evidence  as  a  whole  tends  very  strong- 
ly to  show  that  the  extension  of  the  switch 
across  the  alley  to  reach  property  subse- 
qoently  acquired  tiy  Goetz  was  not  a  matter 
contemplated  when  the  switch  was  originally 
installed.  That  the  switch  was  first  con- 
stmcted  north  of  the  alley,  and  at  a  later 
period  extended  south  thereof  to  reach  the 
warehouse,  which  had  been  built  in  tlie 
meantime,  is  well  established  by  the  evi- 
dence. There  is  notlUng  tending  to  contro- 
vert it  but  the  testimony  of  one  witness, 
testifying  to  the  best  of  his  recoUectlcai ;  and 
his  memory  was  otherwise  shown  to  be 
faulty. 

It  Is  true  that  defendant  adduced  testi- 
mony tending  to  show  that  the  warehouse 
was  built  In  1890,  and  not  in  1891,  as  Bruner 
testified;  but.  however  tills  may  t>e,  the 
evidence  ia  qidte  persuaalTe  that  the  switch 
was  flrat  Inatalled  north  of  the  alley  and 
tot  tb»  benefit  of  tbe  business  to  be  oon- 
AiKted  an  the  lota  there  situated,  and  that 


thereafter  Goetz  caused  it  to  be  extended 
south  to  raacb  the  warehouse  ccmstmcted 
later. 

[4]  VI.  It  is  further  contended  that  plain- 
tiff has  not  shown  such  an  interference  in 
its  business  by  reascMi  of  the  ose  of  the 
switch  for  defendant's  property  south  of  the 
alley  as  to  entitle  plaintiff  to  the  relief 
sought  Touching  tills  question,  we  deem  it 
unnecessary  to  review  in  detail  the  evidence 
adduced  respecting  the  number  of  cars  han- 
dled by  the  parties  during  the  different  pe- 
riods of  time  involved.  The  evidence  shows  a 
use  of  this  switch  for  purposes  not  originally 
contemplated.  The  answer  admits  that  this 
use  casts  an  "additional  burden  upon  it" 
There  is  evidence  tending  to  show  that  this 
use  is  prejudicial  to  plaintiff,  and  manifest- 
ly it  may  become  more  so  in  the  future.  De- 
fendant plainly  questioned  piaintifTs  right 
to  use  the  switch  at  an,  and  the  controversy 
thus  precipitated  led  to  the  institution  of 
this  suit  If  Bruner  originally  had  the  right 
to  prevent  Goetz  or  his  company  from  using 
the  switch  for  purposes  not  contemplated 
when  it  was  put  in,  as  we  think  he  did, 
plaintiff,  as  Bruner's  successor,  may,  in  onr 
Judgment  now  assert  that  right  And  we 
hold  that  plalntUTs  action  Is  not  barred  by 
limitations,  and  that  plaintiff  ia  not  guilty 
of  laches.  There  is  no  estoppel  pleaded,  and, 
we  think,  the  elements  of  estopi>eI  are  not 
present 

VII.  It  is  said  that  plaintiff  does  not  come 
Into  equity  with  dean  hands,  for  the  reason 
that  the  evidence  disclosed  that  plaintiff  now 
owns  lots  6  and  7,  immediately  east  of  lots 
8  and  9,  and  Ls  Itself  making  use  of  this 
switch  for  the  benefit  of  property  other  than 
the  original  four  lots.  But  this  question  may 
be  disposed  of  by  saylng^that  the  record  to- 
tally fails  to  show  what  use.  It  any,  plain- 
tiff is  making  or  has  made  of  lots  6  and  7 
to  which  it  appears  to  have  title. 

yill.  It  Is  further  contended  that  to  en- 
join the  use  of  this  switch  for  reaching  de- 
fendant's warehouse  south  of  the  alley  will 
now  work  such  an  unconscionable  liardship 
upon  the  defendant  as  ought  to  deter  a  court 
of  equity  from  granting  the  relief  sought 
It  is  said  that  it  will  destroy  the  effective 
use  by  defendant  of  its  warehouse^  But  as 
to  this  it  need  only  be  said  that  there  ia  no 
evidence  in  the  record  to  show  that  defend- 
ant will  thus  suffer  any  such  hardship. 
There  Is  nothing  to  show  that  this  warehouse 
may  not  readily  and  conveniently  be  reached 
by  cars  without  the  use  of  tlie  switch  ta 
controversy.  On  the  contrary,  it  affirmatlTe- 
ly  appears  in  the  record  that  a  certain  per^ 
centage  of  the  cars  switched  in  and  out  tA 
this  warehouse  daring  a  certain  period  ot 
time  did  not  go  over  this  switch,  maklne  It 
appear  that  the  defendant  has  other  means 
of  reaching  its  warehooae  with  railroad 
for  the  purposes  of  its  basiness. 

Upoa  tbe  vbaia  reooard  before  ot^  we  ace 
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of  tbe  opinion  tiiat  the  decree  entered  be- 
low Bhoald  not  be  disturbed.  Tbe  Judgment 
to,  accordingly,  affirmed. 


REXNOLDS, 
concur. 


P.   J.,   and   NORTON!,   J., 


DEUBLBB  v.  UNITED  BYS.  00.  OF  ST. 

LOUIS.     (No.  14429.) 

(St.  Louis  Court  of  Appeals.     Missouri.     July 

5.  1816.    Rehearing  Denied  July  18,  191&) 

1.  WlTRKSSES   «S>380<9    —    iKFEACmiXNT    (NT 

Oww  Witness— SuBPBisK. 
Where  plaintiff,  without  objection.  Intro- 
duced eyidence  in  chief  tending  to  prove  his 
good  character,  and  where  an  adverse  character 
witness  upon  whom  defendant  reUed  testified 
contrary  to  his  previous  statements  to  defend- 
ant's claim  agent,  the  defendant,  on  the  ground 
of  surprise,  was  entitled  to  impeach  such  wit- 
ness by  showing  bis  previous  statements  to  its 
claim  agent  as  to  plaintiff's  character  for  sobri- 
ety and  peacefnlness. 

[EJd.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1214,  1219;  Dec.  Dig.  «=9380(5).j 

2.  Evidence     «=»106(1)  —  AoiaseiniLiTT  — 
Ohabactbb. 

Evidence  as  to  plaintiff's  good  character  was 
inadmissible,  where  his  character  had  not  been 
atta<^ed. 

[Ed.   Note.— For  other   cases,   see  Evidoice, 
Cent.  Dig.  {g  177-182,   185;    Dec.  Dig.   «=» 
lOed).] 
S-JTbiai,  «=5»84(1)— Objection  to  Evidence— 

SuinCIENOT. 

Where  defendant  had  objected  on  the  ground 
that  defendant  could  not  impeach  its  own  wit- 
ness, and  where  the  court  had  allowed  such  im- 
peachment on  the  ground  of  surprise,  an  objec- 
tion to  a  question  to  another  witness  as  to 
whether  the  first  witness  had  said  anything 
about  plaintiff  being  a  disturber,  that  plaintiff 
wished  to  object  on  the  ground  that  defendant's 
question  was  leading,  was  not  a  sufficient  objec- 
tion to  the  introduction  of  impeaching  testi- 
mony.   . 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §!  211-213,  220,  221;  Dec  Dig.  «=> 
84(1).] 

4.  WiTNXsaBs    «:;s>240(2)  —  Examination  — 

LsADina  Question— DiscBxnoN  ov  Tbiai, 

Consz. 

If  Bod  question  to  the  witness  called  to 

impoach    defendant's    character    witness    was 

leading,   !t  was  within   the  discretion   of  the 

trial  court  to  bHow  it 

[Ed.  Note.- For  other  cases,  see  Witnesses, 
Cent.  Dig.  §  795;    Dec.  Dig.  <SS9240(2).l 
B.  Witnesses  «=»379(1)— iKFEAOHvnn*— Cor- 

TKADICTORT   StAIEUENTS. 

A  witness  may  be  impeached  by  showing 
bis  former  statements  contradictory  to  those 
made  by  him  on  the  witness  stand. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f$  120e.  1247 ;  Dea  Dig.  «ss>370(l).J 

a.  TbiAL    4=9210(3) -^lNSTBir0ZI(HT8  —  CEIDI> 

bzlitt  of  Witnesses. 
Where  plaintiff  Introduced  evidence  as  to 
bis  good  character  and  where  defendant's  ad- 
verse chnracter  witness  testified  on  the  stand 
to  plaintiff's  eood  diaracter  though  be  had  pre- 
Tionsly  stated  to  defendant's  claim  agent  that 
plaintiff  was  a  disturber  and  quarrelsome,  it 
was  proper  to  instruct  the  jury  as  to  the  ined- 
ibility of  witnesses. 

[Bd.  Note.— For  other  rases,  see  Trial,  Cent 
Dfe.  U  482,  601;   Dec.  Dig.  <fc=»210(3),] 


Appeal  from  St  Loois  Circuit  Courts 
Rhodes  B.  Cave,  Judge. 

Action  by  Bemhard  Deobler  against  tbe 
United  Railways  Company  of  St  Louis. 
Judgment  for  defendant,  and  plalntifl  ap- 
peals.   Affirmed. 

Henry  E.  Haas  and  John  B.  Dempsey,  botb 
of  St  Lonis,  for  appellant  Boyle  &  Priest 
and  Paul  U.  Farley,  all  of  St.  Lonls,  for 
respondent 

REYNOLDS,  P.  J.  This  is  an  action  com- 
menced before  a  justice  of  the  peace  to  re- 
cover damages  alleged  to  hare  been  sustained 
by  plaintiff  while  a  passenger  on  a  car  oper- 
ated by  defendant,  It  being  charged  that  de- 
fendant, by  its  agents,  servants  and  em- 
ploy^, with  force  and  anns,  and  without 
any  just  reason  or  excuse,  wrongfully,  un- 
lawfully and  maliciously,  made  an  assault 
upon  plaintiff  and  beat  pounded  and  bruis- 
ed him  in  his  person  and  damaged  him  in  his 
property.  Plaintiff  recovering  before  the  jus- 
tice, the  cause  was  appealed  to  the  circuit 
court  where  on  a  trial  before  the  court  and 
a  jury  there  was  a  verdict  for  the  defendant 
from  which  plaintiff  has  duly  appealed. 

The  errors  assigned  are  to  the  action  of 
the  conrt  In  permitting  the  defendant  to  im- 
peach its  own  witness,  and  in  giving,  of  its 
own  motion,  an  instruction  as  to  the  credibil- 
ity of  witnesses,  and  to  error  in  refusing 
to  grant  plaintiff  a  new  trlaL  It  Is  stated 
in  the  abstract  before  us  that  plaintiff,  to 
sustain  the  Issues  on  his  part,  offered  and 
introduced  evidence  tending  to  prove  the  al- 
legations of  his  petition,  and  that  there  were 
no  witnesses  to  the  assault  other  than  the 
partldpanta,  and  that  without  objection  by 
defendant  the  plaintiff  also  introduced  eti* 
dence  in  chief  tending  to  prove  his  good  char- 
acter. 

This  Is  all  the  evidence  which  the  ab- 
stract furnished  by  appellant  sets  out,  ex- 
cept that  the  testimony  of  a  police  officer 
named  Scherzlnger,  a  witness  called  by  de- 
fendant, and  that  given  by  one  Oallahan;  re- 
called by  defendant  after  Officer  Scherzlnger 
had  testified,  is  given  in  fnlL 

Referring  to  this.  It  appears  that  Officer 
Scherzlnger,  on  direct  examination  by  coun- 
sel for  defendant,  testified  that  he  was  a 
member  of  the  metropolitan  police  force  of 
the  city  of  St.  Louis  and  bad  been  such  for 
6  years  and  knew  'plaintiff.  Counsel  for  de- 
fendant then  asked  him  if  he  was  acquainted 
with  the  reputation  of  plaintiff  for  sobriety 
and  peacefulness,  and  he  answered  that  he 
was.  He  was  asked  what  it  was,  and  be  an- 
swered, "It  Is  all  right."  He  further  testi- 
fied under  examination  by  counsel  for  de- 
fendant, that  he  had  been  subpoenaed  ou  the 
part  of  defendant,  and  was  asked  if  he  had 
talked  with  anybody  about  this  case,  to  which 
be  said,  "No."  Counsel  ifor  defendant  then 
asked  him  this  question:    "Didn't  you 
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With  this  man,"  Indicating  one  Slough,  "the 
claim  agent?"  Witness  answered,  "Why, 
yes."  Whereapon  counsel  for  plaintiff  Inter- 
posed, "We  object  upon  the  ground  that  he 
can't  Impeach  his  own  witness."  Whereupon 
counsel  for  defendant  said:  "I  claim  sur- 
prise." The  Court:  "It  is  clearly  a  case  of 
surprise.  He  Is  entitled  to  Impeach  him,  If 
he  can."  To  this  ruling  counsel  for  plaintiff 
excepted. 

The  witness  then  testified  on  further  ex- 
amination by  counsel  for  defendant,  that  he 
had  been  subpoenaed  and  that  accompanying 
the  subpoena  was  a  card  asking  him  to  call  at 
the  office  of  the  defendant;  that  he  called 
there  and  had  talked  with  Mr.  Slough.  He 
was  asked  If  he  had  said  anything  to  Mr. 
Slough  about  plaintiff  drinking,  to  which  he 
answered:  "Why,  they  asked  me  If  I  knew 
him,  and  I  told  them,  'Yes;'  and  he  says: 
'How  long  have  you  known  him,'  and  I  says, 
'All  my  life.'  And  he  says,  'What  do  I 
know?  Is  he  a  drinking  man?'  I  said,  'Xes; 
he  drinks  occasionally.  I  have  seen  him  al- 
ready drinking.'"  He  was  asked:  "Isn't 
it  a  fact  that  In  that  conversation  you  char- 
acterized him  as  a  'booze-flghter?'"  to  which 
he  answered,  "No,  I  don't  know  as  I  said 
that  he  was  a  booze-flghter."  He  was  asked 
If  he  did  not  know  that  he  had  said  that,  and 
he  answered,  "No."  Asked  when  this  conver- 
sation took  place  between  him  and  the  claim 
agent,  he  said  that  it  was  the  day  before  the 
trial.  Asked  if  he  did  not  now  know  what 
he  then  said,  he  answered,  "No ;  I  don't  know 
if  I  called  him  a  booz&-flghter.  Q.  Didn't 
you  say  he  was  a  disturber?  A.  Not  as  I 
remember.  Q.  Well,  will  you  state  now 
whether  or  not  you  said  yesterday  In  that 
conversation  that  yon  are'  referring  to  that 
he  was  a  disturber?  A.  No.  I  don't  know 
that  he  ever  disturbed  anybody."  Asked  who 
was  present  at  this  conversation,  he  named, 
among  others,  Mr.  Callahan.  He  further  tes- 
tified that  he  knew  the  plaintiff  well  but  had 
not  seen  him  since  the  time  of  this  conversa- 
tion referred  to  and  had  not  seen  him.  for 
three  months;  had  not  talked  to  him  the 
morning  of  the  trial;  that  no  ojae  else  had 
talked  to  him  since  the  time  of  the  conver- 
sation when  he  said  he  (plaintiff)  was  a 
drinking  man.  Asked  what  else  he  said  be- 
sides that  plaintiff  was  a  drinking  man.  he 
answered:  "Well,  all  I  saj's,  that  he  drinks, 
and  you  know  he  Is  around  when  he  Is 
drinking."  Asked  what  he  meant  by  that, 
he  said,  "WeU,  I  said  he  talks  loud.  Q.  Well, 
he  Is  not  mean;  that  is  what  you  meant  to 
say  by  saying  he  Is  not  a  disturber?  A.  No; 
he  Is  no  disturber,  at  all.  Q.  Hut  he  doesn't 
object  to  a  little  friendly  fight  now  and  then, 
does  he?  A.  Not  as  I  know  of.  I  never 
knew  of  him  fighting.  Q.  He  doesn't  do  any- 
thing but  talk  loud;  that  Is  all  you  had 
reference  to,  Is  It?    A.  That  Is  all." 

The  witness  was  then  turned  over  to  coun- 
sel for  plaintiff  for  cross-examination,  and 
answering  aoestions  of  that  counsel,  he  said 


that  he  had  been  setrred  with  a  subpoena 
which  he  iwoduced  and  wblidi  requited  bis 
appearance  before  the  court  in  which  the 
case  was  pending  at  10  o'clock  a.  m.,  on 
March  2nd,  1914,  to  testify  as  a  witness  In 
the  cause  on  behalf  of  defendant,  and  that 
there  was  a  card  attached  to  this  subpoena 
asking  him  to  call  at  the  office  of  the  United 
Railways  Company,  giving  Its  locatton,  at 
9  o'clock  of  the  date  set  for  the  trial  (that 
Is,  10  o'clock  a.  m.,  March  2nd,  but  in  point 
of  fact  the  trial  did  not  come  off  until  the  fol- 
lowing day,  March  Srd);  that  In  response  to 
this  card  he  called  at  the  office  of  defendant 
at  9  o'clock,  March  2nd.  He  further  testified 
on  this  cross-examination  that  he  had  known 
defendant  for  25  years  and  had  never  known 
of  his  being  charged  with  disturbance  of  the 
peace,  or  drunkenness,  or  with  assault  and 
battery,  or  with  any  offense  against  the  laws 
of  the  state  of  Missouri  or  the  dty  of  St 
liouls,  although  he  knew  that  he  drank  and 
was  not  a  teetotaler. 

On  redirect  examination  this  witness  tes- 
tified that  he  had  gone  voluntarily  to  the 
ofilce  of  defendant  and  when  he  got  there 
there  were  witnesses  in  a  number  of  cases 
to  which  defendant  was  a  party,  present, 
these  cases  ];>endlng  in  other  divisions  of  the 
circuit  court ;  that  the  claim  agent  told  these 
several  witnesses  when  the  case  in  which 
they  were  subpoenaed  was  coming  up  and 
when  to  go  over  to  the  court,  and  If  the  case 
was  not  coming  up  right  away,  the  cUlm 
agent  told  them  to  go  about  their  business 
and  he  would  let  them  know  when  to  come 
back. 

Defendant  then  recalled  the  witness  Cal- 
lahan, who  testified,  on  direct  examinatiuo. 
that  be  was  present  at  the  time  of  the  con- 
versation tlie  day  before  between  Officer 
Scherzinger  and  Mr.  Slough.  Asked  if  be 
remembered  what  Ofilcer  Scherzinger  had 
said  at  that  time  in  regard  to  plaintiff,  wit- 
ness answered:  "Well,  he  said  he  knew  him 
all  his  lifetime,  and  they  went  to  school  to- 
gether; and  he  was  windy  and  a  boose-fight- 
er; and  he  left  the  Impression  that  he  was  a 
bard  case,  you  see."  Counsel  for  defendant 
then  asked  this  witness:  "Did  he  (Officer 
Scherzinger)  say  anything  about  him  being  a 
disturber?"  Whereupon  counsel  for  plain- 
tiff said:  "I  certainly  want  to  object;  ce^ 
talnly,  the  objection  on  the  ground  that  Mr. 
JE^rley's  question  is  leading."  The  0>vrt: 
"That  is  the  same  question  he  put  to  tbe 
previous  witness.  He  may  answer."  This 
ruling  of  the  court  was  excepted  to  by  coun- 
sel for  plaintitt  and  witness  answered  that 
Officer  Scherzinger  had  said  that  plaiutifl 
'Siras  a  disturber  and  a  booase-flghter,  and  no 
good ;"  that  he  had  known  him  "all  his  life- 
time and  they  went  to  school  together."  On 
cross-examination  by  counsel  for  plaintiff  tbe 
witness  testified  that  he'  was  not  acquahited 
with  plaintiff;  might  have  heard  of JilinJ>t^ 
lore  but  had  no  dealings  with  Mm. 
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This  Is  praotically  all  tbe  testimony  that  is 
brought  up  to  ns  by  this  abstract.  . 

In  oTermllng  tbe  motion  for  a  new  trial 
tlte  learned  trial  court  handed  down  a  mem- 
orandum opinion,  which  haa  been  brought 
np  to  lis  by  appellant  In  thla  memorandum 
the  court  said  that  counsel  for  plaintiff,  In 
support  of  the  motion  for  a  new  trial,  urges 
partlcnlarlj  as  error,  the  action  of  the  court 
In  allowing  defendant  to  Impeach  its  own 
witness.  Officer  JJcherzinger.  The  learned 
trial  court  says  of  this: 

"^niat  counsel  overlooks  the  fact  that  when 
the  impeaching  testimony  of  which  he  now  com- 
plains was  offered,  he  lailed  to  object  thereto, 
or  to  sufficiently  call  the  court's  attention  to 
the  fact  that  he  was  objecting  thereto  on  ac- 
count of  the  fact  that  defendant  was  impoach- 
ing  its  own  witness.  The  record  discloses  the 
fact  that  defendant  placed  Olficer  Sclierzinger 
on  the  stand,  and  in  reply  to  coubscI  for  de- 
fendant's questions  it  was  immediately  evident 
to  the  court  that  it  was  a  clear  case  of  sur- 
prise ;  and  Officer  Scberzinger  himself  testified 
that  he  had,  shortly  prior  to  the  trial,  been  to 
the  defendant's  office  or  witness  room  and  had 
there  made  certain  statements,  which  were,  in 
the  opinion  of  the  court,  contradictory  of  his 
testimony.  To  the  cross-examination  of  Offi- 
cer SchersJnger,  bringing  out  these  facts,  coun- 
sel for  plaintitf  objected,  on  the  ground  that  de- 
fendant was  impeaching  its  own  witness.  Mr. 
Farley  (counsel  for  defendant)  then  states  that 
he  claimed  surprise.  Counsel  for  plaintiff  then 
no  longer  urged  thdr  objection,  and  counsel  for 
defendant  was  allowed  to  cros»«samine  Sehers- 
inger  at  length.  At  the  completion  of  the  exam- 
ination of  t£is  witness,  the  defendant  called  one 
Callahan,  and  offered  to  prove  by  him  that 
Schendn^  had,  shortly  prior  to  the  trial  and 
in  the  witness  room  of  the  defendant  company, 
made  statements  inconsistent  with  his  testimony 
at  the  trial.  To  the  questions  seeking  to  bring 
forth  tliis  evidence,  counsel  for  plaintiff  object- 
ed, stating,  as  the  sole  ground  of  his  objection, 
that  the  question  was  leading;  which  -objection 
was  overruled,  and  the  witness  was  allowed  to 
testify.  So  that  the  record  does  not  disclose  a 
sufficient  objection  to  this  testimony  to  allow 
plaintiff  now  to  complain  of  the  action  of  tbe 
court." 

Tbe  trial  judge  further  said  that  even  if 
this  objection  of  the  counsel  was  sufficient 
"tbe  court  is  of  the  opinion  that  there  was  no 
error  whatsoever  in  allowing  the  defendant 
to  sbow  tbe  prior  statements  of  this  witness. 
In  the  opinion  of  the  court  there  was  a  clear 
case  of  surprise,  together, witb  such  action 
on  the  part  of  this  witness,  namely,  going 
to  tbe  defendant's  witness  room  and  giving 
bis  statement  shortly  prior  to  the  trial,  as  to, 
in  the  words  of  the  Supreme  Court,  'entrap' 
the  defendant;  and  under  sncb  circumstances 
the  rule,  as  understood  by  this  court,  is  that 
a  witness  may  be  impeached  by  showing  his 
prior  inconsistent  statements."  The  court 
cited  in  support  of  this  Clancy  v.  St  Louis 
Transit  Co.,  192  Mo.  615,  91  S.  W.  600. 

[1,  Z]  The  learned  counsel  for  appellant  in- 
sists with  great  earnestness,  that  the  ob- 
jection which  he  made  to  the  question  pro- 
pounded to  Officer  gcherzinger  by  counsel  for 
defendant,  namely,  "We  object  upon  the 
ground  that  be  cant  Impeach  bis  owu  wit- 
ness," was  carried  forward  when  the"  witness 
Callahan  was  under  ezaminaUou  and  was 


aaked  if  Officer  Scberzinger  bad  said  any^ 
thing  about  plaintiff  being  a  disturber.  That 
objection,  as  we  have  seen,  is: 

"I  certainly  want  to  object;  certainly,  the 
objection  on  tbe  ground  that  Mr.  Farley's  ques- 
tion is  leading." 

As  noted  by  the  learned  trial  judge,  when 
counsel  for  appellant  made  bis  first  objection, 
which  be  placed  upon  tbe  ground  that  he 
could  not  impeach  his  own  witness,  counsel 
for  defendant  stated  that  be  was  asking  this 
impeaching  question  on  the  ground  of  sur- 
prise and,  as  noted,  the  court  held  that  It 
was  clearly  a  case  of  surprise  and  that  coun- 
sel for  defendant  was  entitled  to  impeach 
his  own  witness  if  he  could  on  that  ground. 
That  Is  the  law,  as  said  by  the  trial  court, 
and  as  we  shall  hereafter  show,  if  this  was  a 
case  of  surprise.  It  Is  reasonably  clear  that 
this  was  a  case  of  surprise.  Relying  upon 
what  it  is  claimed  Officer  Scberzinger  had 
said  the  day  before,  defendant  put  him  on 
the  stand,  solely  as  a  witness  to  impeach  the 
character  pf  the  plaintiff.  Not  only  had  Of- 
ficer Scberzinger  then  made  directly  con- 
trary statements,  statements  entirely  incon- 
sistent with  tbe  testimony  which  he  gave  at 
the  trial,  but  It  Is  evident  that  counsel  for 
defendant  relied  upon  that  witness  giving 
the  same  testimony  when  placed  upon  the 
stand  at  the  trial.  Tbis  is  shown,  not  only 
by  the  fact  that  defendant  put  him  on  the 
Btand  solely  as  an  impeaching  witness  to  the 
character  of  plaintiff,  but  by  the  fact  that  he 
bad  allowed  plaintiff,  without  objection  on 
tbe  part  of  defendant,  to  introduce  evidence 
tending  to  prove  the  good  character  of  plain- 
tiff. Surely  testimony  as  to  the  good  char- 
acter of  plaintiff  was  not  admissible,  in  a 
case  such  as  this,  when  tbe  good  character  of 
plaintiff  had  not  tiien  been  attacked.  Clear- 
ly this  was  allowed  to  come  in  without  ob- 
jection by  counsel  for  defendant,  because 
that  counsel  relied  on  tbe  fact  that  he  had, 
to  the  person  of  Officer  Scherslnger,  a  wit- 
ness to  meet  this  testimony  of  good  character. 
He  clearly  refrained  from  making  objection 
to  this  testimony  of  good  character  by  re- 
liance upon  what  he  expected  to  prove  by 
Officer  Scberzinger  and  was  entrapi)ed  into 
placing  the  officer  -On  the  stand  as  an  adverse 
character  witness.  The  learned  trial  court, 
with  the  Witnesses  before  bim  and  a  full 
knowledge  of  what  had  taken  place  to  the 
conduct  of  tbe  trial,  correctiy  held  tiiat  it 
was  a  case  ol  surprise  of  <!ounsel  for  the 
defendant 

[S,  4]  Learned  counsel  for  appellant  claints 
that  tbe  objection  as  to  impeachment  Was 
renewed,  when,  in  answer  to  the  question  put 
to  witness  Callahan,  as  to  whether  Officer 
Scberzinger  had  said  anything  about  plain- 
tiff being  a  disturber,  the  learned  counsel 
for  appellant  said:  "I  certatoly  want  to  ob- 
ject; certainly,  tbe  objection  on  tbe  ground 
that  Mr.  Farley's  question  Is  leading."  We 
thtok  that  the  view  taken  of  this  objectloii 
by  the  trial  Judge  la  correct     We  do  not 
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tbink  tbat  tbls  was  sufficient  objection  to 
the  Introduction  of  impeaching  testimony. 
It  was  not  an  objection  on  the  ground  of 
tack  of  power  to  Impeach  one's  own  witness, 
but  was  distinctly  or,  as  counsel  says,  "cer- 
tainly" placed  on  the  ground  that  the  ques- 
tion was  leading.  Granting  that  It  was 
leading,  it  was  within  the  discretion  of  the 
trial  court  to  here  allow  a  leading  question. 
There  are  various  modes  of  Impeaching  a 
witness,  or  by  which  his  credit  as  a  witness 
may  be  Impeached.  "The  principal  ones  are 
by  cross-examination;  by  disproving  the 
facts  stated  by  him,  by  the  testimony  of  other 
witnesses;  by  evidence  of  bad  character,  of 
reputation,  conviction  of  an  Infamous  crime, 
bias  for  or  against  a  party,  or  former  ttate- 
ments  contradictory  of  his  testimony."  (Ital- 
ics ours.)  30  Am.  &  Eng.  Ency.  (2d  Ed.)  p. 
1062,  sec.  YII.  It  Is  further  said  In  the  same 
work  (page  1130,  par.  C  and  2)  : 

"It  frequently  happens  that  R  party  is  en- 
trapped into  calling  a  hostile  and  unscrupulous 
witness,  who  has  given  one  account  of  a  state  of 
facts  before  the  trial,  but  gives  a  materially 
different  account  on  the  witness  stand.  This 
circumstance  has  given  rise  to  much  discus- 
sion, nnd  no  little  contrainety  of  opinion,  as  to 
how  far  n  party  thvia  surprised  nnd  deceived 
may  Impeach  such  a  witness  by  proving  his 
sttitemeuts  out  of  court.  If  a  witness  unexpect- 
edly gives  material  evidence  against  the  party 
who  called  him,  such  a  party  may,  for  the  pur- 
pose of  refreshing  the  memory  of  the  witness 
and  awalteninK  liis  conscience,  ask  him  if  he  did 
not,  on  a  particular  occasion,  make  a  contrary 
statement  Thus  far  the  authorities  are  agreed, 
but  the  question  ie,  should  the  Inquiry  stop 
here.  If  the  witness  admits  tbat  he  has  made 
a  contrary  statement,  there  is,  of  course,  no 
necessity  for  other  evidence  of  it,  and  accord- 
ing to  many  weighty  decisions,  if  he  denies 
making  the  imputed  statement,  the  party  can- 
not be  allowed  to  prove  it  by  other  witnesses 
where  it  would  not  be  admissible  as  independent 
evidence,  and  con  therefore  have  no  effect  but  to 
impair  the  credit  of  the  witness  with  the  jury. 
On  the  other  hand,  it  has  been  urged  with  much 
reason  that  a  party  should  not  thus  be  placed  at 
th^  mercy  of  a  desiring  witness,  and  there  are 
many  cases  in  which  it  is  held  tbat  wliere  a 
party  has  been  surprised  and  entrapped  by  his 
own  witness,  the  court  may,  in  its  disoration,  al- 
low him  to  call  other  witnesses  to  prove  that 
such  treacherous  witness  had  previou^y  made 
statements  contrary  to  his  testimony,  not  for  the 
purpose  at  proving  the  truth  of  such  previous 
statements,  but  to  show  the  treachery  of  the 
witness  and  to  set  the  party  right  before  the 
jury.  To  this  effect  is  the  great  weight  of 
modem  authority." 

Tbla,  we  thlnlt.  Is  the  law  In  oar  state  as 
annoonced  In  the  case  cited  by  the  learned 
trial  judge^  namely,  Clancy  v.  St  Louis  Trans- 
It  Co.,  snpra.  The  learned  counsel  for  ap- 
pellant claims  tbat  this  Clancy  Case  is  distin- 
guished and  explained  in  two  subsequent  de- 
cisions by  our  Supreme  Court,  namely,  Beler 
V.  St  Louis  Transit  Co.,  197  Mo.  215,  loc. 
cit  234,  94  S.  W.  876,  and  State  v.  Bowen, 
263  Mo.  279, 172  8.  W.  367.  We  do  not  think 
tliat  the  decision  In  either  ot  those  cases  In 
any  way  militates  against  what  was  said  by 
the  court  in  the  Clancy  Case. 


[1]  In  the  case  at  bar  the  term  "Impeacb- 
ment,"  as  used,  goes  more  to  contradiction; 
more  to  prove  former  statements  made  by  the 
witness,  differing  from  those  made  on  the 
witness  stand  and  was  here  admissible.  Us- 
ing the  term  "impeachment**  in  the  sense  of 
contradiction.  It  is  not  correct  to  say,  as 
does  counsel  for  appellant,  that  the  respond- 
ent could  not  Impeach  his  own  wltnesa  So, 
even  granting  that  coonsel  for  appellant  had 
dnly  excepted  to  impeaching  evidence  of 
this  kind,  the  objection  was  not  well  taken. 

Onr  conclusion  Is,  as  to  this  part  of  the 
case,  that  we  find  no  error  in  the  action  of 
the  trial  court  in  the  admission  of  the  chal- 
lenged testimony. 

[I]  It  Is  further  claimed  that  under  the 
facts  In  this  case,  It  was  error  for  the  court 
of  Its  own  motion,  to  give  an  Instruction 
touching  the  credibility  of  witnesses.  It  is 
true  that  it  has  been  held  in  several  cases 
by  the  Supreme  Court  and  by  our  court  tbat 
an  Instruction  of  this  character  is  only  to  be 
given  when  there  Is  a  conflict  of  evidence, 
either  among  the  witnesses  or  In  the  testi- 
mony of  the  witness  himself.  We  think  the 
latter  situation  was  presented  hera  This 
officer  had  testified  on  the  witness  stand 
to  the  good  character  ot  plaintiff,  whereas,  as 
shown  by  testimony  in  the  case,  and  which 
we  have  held  is  properly  admitted,  he  had 
stated  when  subpoenaed  as  a  witness  and 
about  to  give  bis  testimony,  and  In  answer 
to  questions  from  the  representatives  of  de- 
fendant,' tbat  his  character  was  not  good  in 
the  way  tbat  be  was  a  disturber  and  quarrel- 
some, to  put  it  mildly.  In  the  light  of  this 
contradictory  testimony,  it  was  proper  to  in- 
struct the  Jury  as  to  the  credibility  of  the 
witnesses,  which  the  court  here  did  generally 
and  not  by  particular  reference  to  any  wit- 
ness. ' 

Our  conclusion  Is  tbat  there  Is  no  error  In 
overruling  the  motion  fw  a  new  trial.  The 
judgment  of  the  circuit  court  should  be  and 
is  affirmed. 

KOBTONX  and  ALLEN,  JJ.,  concur. 


ALLAIRE,  W06DWAKD  &  CO.  r.  OOLBL 

(No.  14252.) 

(St  Louis  Court  of  Appeals.    Missouri.    July 

6,  1916.) 
1.  Sales  «=9l81(13)— Aonoif  fob  Prick— En- 

'    D1ENCB. 

In  action  by  drug  company  for  the  price  of 
podophyllin,  a  poisonous  drug,  evidence  that  de- 
fendant, manufacturer  of  a  hog  remedy,  ordered 
some  piodophyllum,  a  comparatively  harmless 
drug,  and  plaintiff's  saperintendent  changhir 
the  word  "podophyllum"  to  "podophyllin,"  ship- 
ped the  latter  to  defendant  who,  mixing  it  with 
kis  hog  remedy  and  selling  the  remedy,  became 
liable  for  hogs  killed  thereby,  KM  to  support 
verdict  for  defendant  althongn  it  was  not  uowd 
that  defendant  had  inspected  the  cooda  or  re- 
jected or  effered  to  return  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  1 401;  Dec  Dig.  <8ts»181(i8).] 


«s»r»r  other  cases  soe  Mm*  topic  and  KBT-KUUBBR  In  all  Key 'Numbered  Dlgestt  and  Indexes 


Ogle 


Ho) 


AiajAIfiB,  WOODWARD  ifc  OO.  ▼.  COLS 


817 


2.  SAiiEfl  «S9J24— Kkscishtor  bt  Buteb  — 

Inspection  and  HErrRN. 
Ordinarily  a  buyer  must  seeaonably  inspect 
icoods  and  reject  them  within  a  reasonable  time 
and  retnm,  or  offer  to  retom,  them  if  he  wishes 
to  rescind  a  contract  of  sale  because  the  goods 
do  not  comply  with  the  contract 

fEd.  Note. — ^For  other  cases,  see  Sales,  Cent. 
Dig.  if  30S-dl2;   Dec  Dig.  «=»124.] 

8.  Sales  «=»S47(6)— Actionb  fob  Priob— De- 

lENSEB— PaILUWB  OF  OONSIDEBATIAN. 

If  goods  are  wholly  worthless,  the  buyer  may 
■uccessfuUy  defend  a  suit  for  their  price  on  the 
ground  of  total  failure  of  considcrntion,  even 
though  he  does  not  tender  them  back. 

[Ed.  Note.— For  other  cases,  see  Kales,  Cent 
jAg.  ii  970-976;   Dec.  IMg.  «J=3S47<6).] 

4.  Saibs  9S934S,  844— RECEtPT  bt  BtrrsB. 

Where  goods  are  of  any  value  and  the  buyer 
retains  them,  he  must  pay  the  reasonable  value 
thereof. 

nEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  947-955;  Dec.  Dig.  <8=>348,  344.] 

6.  Sales  «=»418(19)— Action  bt  Buteb  fob 

BbEACH- D  AMA  0E8. 

Where  drug  company  shipped  the  manufac- 
turer of  a  hog  remedy  in  place  of  that  which  he 
ordered,  a  poiaonoua  drug,  which  be  mixed  with 
his  remedy,  the  drug  company  was  liable  for 
money  paid  by  him  to  his  customers,  whose  hogs 
died  from  the  compound,  for  loss  by  destruction 
of  the  compound  on  hand  in  which  the  drug  had 
been  used,  and  for  loss  of  business  resulting 
from  £he  use  of  the  drug  in  the  compound. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1200;   Dec  Dig.  «=»41S(19).] 

6.  Appeal  and  Ebrob  ig=3l033(5)— Habmless 

EBBOB — iNErrBtrcTIONS— OONPLICT. 

Where  instructions,  although  conflicting,  are 
favorable  to  appellant  their  conflict  is  not  er- 
ror of  which  he  can  complain. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4058;  Dec.  Dig.  «=s>1038(6); 
Trial.  Cent  Dig.  i  587.] 

Appeal  from  Circuit  Court,  Lewis  County; 
Cbas.  D.  Stewart,  Judge. 

"Not  to  be  officially  published." 

Action  by  Allaire,  Woodward  &  Co.  against 
Paul  F.  Cole,  In  which  defendant,  counter- 
claimed.  From  Judgment  for  defendant  on 
both  answer  and  counterclaim,  plaintiff  ap- 
peals.   Affirmed. 

Hubert  & .  Henderson,  of  Montlcello,  and 
A.  F.  Haney,  of  Cantos,  for  appellant  N.  U. 
Simpson,  of  La  Belle,  and  R.  J.  McNally,  of 
Ewlng,  for  respondent 

ALLEN,  J.  This  Is  an  acUon  by  plaintiff, 
a  wholesale  drug  company,  to  recover  the 
sum  of  $200  upon  an  account  for  100  pounds 
of  powdered  podophyllln,  alleged  to  have 
been  sold  and  delivered  to  defendant  at  the 
latter'B  instance  and  request  The  defense 
to  plaintiff's  alleged  cause  of  action  Is  that 
the  defendant  ordered  from  plaintiff  100 
pounds  of  powdered  podophyllum,  to  be  used 
as  an  Ingredient  In  a  certain  compound  sold 
by  him  as  a  bog  remedy,  but  that  plaintiff, 
disregarding  the  plain  terms  of  defendant's 
order,  shipped  to  him  100  pounds  of  podo- 
phyllln, a  powerful  and  deadly  drug;  that, 
relying  upon  plaintiff's  knowledge  of  drugs, 


and  defendant's  express  order  for  podophyl- 
lum, and  upon  the  fact  that  defendant  had 
advised  plaintiff  that  the  substance  ordered 
was  to  be  used  for  veterinary  purposes,  de- 
fendant assumed  that  the  article  shipped  to 
him  was  podophyllum,  and  accordingly  used 
It  as  such  in  the  compound  mentioned ;  that 
he  sold  some  of  this  mixture  to  customers, 
causing  the  death  of  hogs  belonging  to  thera, 
and  was  compelled  to  destroy  that  which  re- 
mained on  hand.  The  answer  sets  up  In  de- 
tail the  facts  relied  upon  In  defense,  aver- 
ring that  the  substance  shipped  by  plaintiff 
to  defendant  proved  to  be  wholly  worthless, 
and  denies  that  defendant  is  In  any  wise  In- 
debted to  plaintiff.  The  defendant  also  In- 
terposed a  counterclaim,  consisting  of  two 
counts.  The  first  count  thereof  seeks  a  re- 
covery against  plaintiff  for  sums  of  money 
alleged  to  have  been  paid  out  by  defendant  to 
his  customers  whose  hogs  died  as  a  result  of 
administering  to  them  the  compound  contain- 
ing the  podophyllln  shipped  by  defendant, 
and  also  for  loss  entailed  upon  defendant  by 
the  destruction  of  the  compound  on  hand, 
when  it  was  discovered  that  podophyllln  had 
been  used.  The  prayer  of  this  count  la  for 
Judgment  against  plaintiff  in  the  sum  of 
$178.  The  second  count  of  defendant's  coun- 
terclaim is  for  damage  for  the  alleged  loss  to 
defendant  In  bis  business,  resulting  from  the 
use  by  defendant  of  the  podophyllln  shipped 
him  by  plaintiff.  The  facts  relied  upon  in 
this  connection  are  fully  pleaded,  and  Judg- 
ment Is  prayed  on  this  count  for  $1,900.  The 
trial  below,  before  the  court  and  a  Jury,  re- 
sulted In  a  verdict  and  judgment  for  de- 
fendant on  plaintiff's  cause  of  action,  and 
for  defendant  on  both  counts  of  his  counter- 
claim, to  wit,  1175  on  the  first  count  thereof 
and  $200  on  the  second  count  From  a  Judg- 
ment entered  upon  this  verdict  the  plaintiff 
prosecutes  the  appeal  now  before  us. 

[1]  Defendant,  a  physician  and  pharmacist, 
operated  a  drug  store  at  Ewlng,  Mo.,  at  the 
time  with  which  we  are  here  concerned,  and 
was  engaged  in  manufacturing  and  selling  a 
compound  known  as  "Swlno,"  a  hog  remedy, 
which  contained  a  certain  proportion  of  pow- 
dered podophyllum.  The  evidence  shows 
that  podophyllum  is  the  crude  form  of  the 
mandrake  ot  "May  apple"  root,  and  Is  used 
for  veterinary  purposes,  while  powdered  pod- 
ophyllln is  the  "active  agent"  of  the  man- 
drake root,  a  powerful  drug,  and  Is  a  deadly 
poison  If  administered  In  other  than  small 
doses.  On  November  2,  1911,  defendant 
wrote  plaintiff  company,  at  Its  office  In  Pe- 
oria, III.,  asking  for  quotations  on  "Pow'd. 
PodophyUum  In  25  lb.  and  100  lb.  lots  for 
veterinary  use.  (Commercial.)"  On  the  fol- 
lowing day  plaintiff,  replying  to  this  Inquiry, 
quoted:  "100  lbs.  Podophyllln  $2.00  per 
pound."  On  November  7,  1911,  defendant 
wrote  plaintiff  the  following  letter,  ordering 
100  pounds  of  podophyllum,  viz.: 
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"Please  bUd  to  tu  by  first  freight  100  lbs. 
Pow'd.  PodophyUum  (quoted  at  $2.00.)" 

This  letter  came  Into  the  hands  of  plain- 
tiff's superintendent,  who,  upon  referring  to 
the  above  quotation  made  defendant,  chang- 
ed the  word  "podophyllum"  therein  to  podo- 
phylUn."  And  plaintifT  thereupon  shipped  to 
defendant  100  pounds  of  powdered  podo- 
phyllin.  The  evidence  is  that  defendant  was 
preparing  a  quantity  of  his  compound,  had 
the  other  Ingredients  of  the  mixture  ready, 
and  was  waiting  for  the  podophyllum  order- 
ed from  plaintiff  when  a  keg  containing  the 
podophyllln  shipped-  by  plaintiff  arrived,  and 
that  defendant's  clerk,  observing  the  name 
of  plaintiff  company  thereon,  and  assuming 
that  the  keg  contained  the  substance  ordered, 
caused  the  contents  thereof  to  be  put  Into  the 
mixture.  The  evidence  shows  that  the  mix- 
ture containing  this  podophyllln  was  sold  to 
some  of  defendant's  customers,  who  lost  hogs 
as  a  result  of  feeding  it,  and  that  defendant 
was  called  upon  to,  and  did,  reimburse  his 
customers  for  such  losses;  that  It  became 
necessary  to  destroy  all  of  the  compound 
which  defendant  had  on  hand,  and  to  with- 
draw the  remedy  from  the  market  for  some 
mouths. 

The  evidence  conclusively  shows  that  plain- 
tiff did  not  ship  to  defendant  the  substance 
which  defendant  ordered,  but  a  different  sub- 
stance, to  wit,  a  deadly  poison.  Under  the 
circumstances,  we  think  that  plaintiff  made 
no  case  for  the  Jury  on  its  alleged  cause  of 
action.  It  Is  argued  that  defendant  was  at 
fault  to  not  discovering  that  plaintiff  was 
quoting  prices  on  podophyllln  and  not  podo- 
phyllum. The  course  of  reasoning  pursued 
need  not  be  here  set  out  It  is  sufficient,  as 
to  this  phase  of  the  cause,  to  say  that  de- 
fendant's order  plainly  called  for  podophyl- 
lum; but  plaintiff's  superintendent  admits 
that  he  changed  this  order  to  read  "podo- 
phylUn." 

[2-4]  It  Is  argued  for  appellant  that  It 
was  defendant's  duty  to  Inspect  the  sub- 
stance shipped  to  him  within  a  reasonable 
time,  and.  If  the  article  was  not  that  which 
he  had  ordered,  then  to  promptly  reject  It 
and  return,  or  offer  to  return.  It  to  plaintiff, 
and  that,  having  consumed  the  goods,  he  can- 
not escape  liability  to  plaintiff.  It  Is  true 
that  ordinarili-  a  buyer  must  seasonably  In- 
spect goods  and  reject  them  wlthiil  a  reason- 
able time,  and  return,  or  offer  to  return 
them.  If  he  wishes  to  rescind  a  contract  of 
sale  on  the  ground  that  the  goods  do  not 
comply  with  the  contract  On  the  other  hand 
If  the  goods  are  wholly  worthless,  the  buyer 
may  successfully  defend  on  the  ground  of  a 
total  failure  of  consideration,  even  though  he 
does  not  tender  them  back.  But  If  the  goods 
are  of  any 'value  and  he  retains  them,  he 
must  pay  the  reasonable  value  therefor. 
Buss  v.  Window  Glass  Co.,  146  Mo.  App.  71, 
123  S.  W.  949;  Rico  v.  Peter,  1S5  S.  W.  752, 


and  cases  cited.  But  In  the  case  before  us 
there  was,  properly  speaking,  no  contract  to 
rescind ;  for  plaintiff  altered  defendant's  or- 
der without  Ms  consent,  and  proceeded  to  fill 
it  as  altered.  And  the  substance  shipped  to 
defendant  was  utterly  worthless,  and  worse 
than  worthless,  to  him  for  the  purposes  for 
which  it  was  Intended.  That  It  had  a  value 
for  other  purposes  we  regard  as  wholly  im- 
material here,  for  the  reason  that  plaintiff, 
by  the  wrongful  act  of  its  superintendent 
led  defendant  to  take  the  substance  and  mix 
It  with  other  substances,  by  reason  whereof 
It  was  beyond  defendant's  power  to  restore 
it  to  plaintiff.  And  under  the  circumstances 
we  think  that  nothing  can  be  predicated 
upon  defendant's  alleged  negligence  In  faU- 
tog  to  Inspect  the  article  shipped. 

[S]  The  argument  that  the  evidence  Is  In- 
sufflclent  to  authorize  a  recovery  on  the  two 
counts  of  defendant's  counterclaim  Is  like- 
wise without  merit  We  have  closely  scru- 
tinized the  testimony  adduced,  and  It  is 
plain  that  on  the  first  count  of  defendant's 
counterclaim  the  amount  recovered  is  sup- 
ported by  the  evidence.  The  evidence  goes 
to  show  that  defendant  paid  out  to  custom- 
ers, whose  hogs  had  been  killed  by  consum- 
ing the  poisonous  podophyllln,  the  sum  of 
$124,  and  that  the  circumstances  were  such 
as  to  make  defendant  liable  to  the  owners  of 
such  hogs  for  their  value,  And  the  evidence 
further  shows  a  loss  to  defendant  by  reason 
of  the  destruction  of  the  compound  on  hand, 
sufficient  to  swell  the  damages  on  this  count 
to  at  least  the  amoimt  awarded  thereon,  to 
wit,  $175. 

As  to  the  second  count  of  the  counter- 
claim, upon  which  the  Jury  allowed  him  ?200, 
the  evidence,  among  other  things,  tends  to 
show  a  loss  to  defendant's  business,  proxi- 
mately resulting  from  the  use  of  the  sub- 
stance shipped  by  defendant,  of  $90  per 
month  for  four  months,  or  a  total  of  $360. 
Consequently,  aside  from  other  elements  of 
damage  claimed  by  defendant,  the  verdict 
on  this  count  Is  well  wltfato  the  evidence. 

[6]  Complaint  la  made  respecttog  the  in- 
atmctlons,  but  we  need  not  dwell  upon  the 
errors  assigned  to  this  connection.  Respect- 
ing plaintiff's  alleged  cause  of  action  there 
is  some  conflict  between  an  instruction  given 
for  plaintiff  and  those  given  for  defendant 
But,  for  reasons  tadleated  above,  we  regard 
plaintiff's  s«Jd  Instruction  as  unduly  favor- 
able to  It  And  the  Instructions  submitting 
defendant's  counterclaims  are  at  least  as 
favorable  to  plaintiff  as  It  could  require. 

The  Judgment  Is  clearly  for  the  right  par- 
ty, and  we  perceive  no  error  to  the  record 
of  which  appellant  may  Justly  complain.  It 
follows  that  the  Judgment  should  be  affirm- 
ed ;   and  It  Is  so  ordered. 

UElfNOLDS,  P.  X,  and  NOBTONJL^,  con- 
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STATE  ex  rd.  I^SHLX  y.  KIEKWOOD  LEI- 
SURES HOURS'  SOCIAL  AND  PAS- 
TIME CLUB  et  al.    (No.  14314.) 
(St.  Louis  Court  of  Appeals.     Missouri.    July 
6,  1916.) 

1.  NxnaANCB     «=5»19— Injtjnotior— Jcbisdio- 

TION— CbIMM. 

Injunction  against  the  use  of  premises  in  a 
noisy  and  boisterous  'way  by  immoral  parties, 
etc.,  is  not  precluded  because  the  illegal  sale  of 
liquor  is  also  present. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  g  56;  Dec.  Dig.  <3=19.] 

2.  iNTOXicATiNO  Li<)uoBa  «=3260  —  Injunc- 
tion— JUBISDICTIQN. 

The  illegal  sale  of  intoxicating  liquors  cannot 
be  enjoined  when  unaccompanied  by  circum- 
stances making  a  nuisance. 

[Ed.  Note. — For  other  cases,  see  IntozicatinK 
Liquors,  Gent.  Dig.  g  309 ;    Dec.  Dig.  <g=»260.] 

3.  Intoxicating  Liquobs  ^=3279  —  Injonc- 
TioN— Violation. 

Where  an  injunction  was  issued  upon  a  peti- 
tion alleging  that  a  certain  place  was  a  nuisance 
because  of  its  boisterous  gatherings,  illegal  liq- 
uor sales,  etc.,  held  that  the  court  bad  no  juris- 
diction to  punish  disobedience  of  its  injunction 
where  only  illegal  sales  of  liquor  were  proven. 

[EJd.  Note.— For  other  cases,  see  Intoxicating 
LiqaoTS,  Cent  Dig.  g  414;    Dec.  Dig.  <&»279.1 

Appeal  from  St.  Louis  Circuit  Court ;  John 
W.  McElhlnney,  Judge. 

"Not  to  be  ofJjclally  published." 

Bill  by  the  State,  on  the  relation  of  Arthur 
y.  Lashly,  against  the  Kirkwood  Leisure 
Honrs'  Social  and  Pastime  Club.  From  an 
order  punishing  his  disobedience  of  a  tempo- 
rary injunction,  Mark  Qumberts  appeals.  Re- 
versed and  rendered. 

T.  J.  Rowe,  T.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  all  of  St  Louis,  for  appellant  Arthur 
V.  Lashly,  of  Clayton,  for  respondent 

ALLEN,  J.  On  August  12, 1913,  the  relator, 
the  prosecuting  attorney  of  St  Louis  county, 
filed  a  bill  in  equity  In  the  circuit  court  pf 
that  coanty  averring  that  the  defendant  there- 
in named,  the 'Kirk wood  Leisure  Hours'  So- 
cial and  Pastime  Club,  was  a  corporatioB  in- 
corporated, by  a  pro  forma  decree,  under  the 
provisions  of  article  11,  chapter  12,  Revised 
Statutes  1899,  its  objects  and  purposes,  as 
stated  In  its  charter,  being  educational,  liter- 
ary, and  fraternal  In  character;  but  that,  un- 
der the  fraudulent  pretense  of  carrying  out 
the  purposes  of  Its  charter,  the  defendant  at 
and  about  a  certain  building  and  premises  on 
Manchester  Road,  in  said  county,  through  its 
officers,  members,  agents,  servants,  and  em- 
ploy^, unlawfully  sold  Intoxicating  liquors, 
without  a  license  therefor,  on  Sundays,  as 
well  as  on  other  days.  The  petition  further 
charged  that^  such  sale  of  intoxicating  liquors 
caused  a  large  number  of  persons,  addicted  to 
the  use  thereof,  to  'be  attracted  to  the  defend- 
ant's premises,  and  by  reason  thereof  much 
drunkenness,  disorderly'  and  Immoral  eon- 
duct,  and  lewdness  were  Indulged  In;  that 
gambling  and  other  immoral  practice  were 


permitted  on  the  premises,  and  boisterous  and 
hilarious  conduct  there  permitted  and  encour- 
aged; by  reason  whereof  defendant's  prem- 
ises became  and  constituted  a  public  nuisance 
to  the  great  annoyance  and  injury  of  a  large 
part  of  the  inhabitants  of  the  county.  Tlie 
prayer  of  the  petition  is  that  the  defendant, 
its  otticers,  agents,,  servants,  employes,  and 
members  be  restrained  and  enjoined  from  sell- 
ing or  disposing  of  intoxicating  liquors  on 
Sunday  or  on  any  other  day  w^ithin  the  coun- 
ty of  St  Louis,  and  from  engaging  in  or  per- 
mitting gambling  to  be  carried  on  at  said 
premises  or  in  any  other  place  within  said 
county,  ot  from  doing  any  of  the  wrongful 
acts  or  things  complained  of. 

Upon  the  filing  of  this  petition,  the  circuit 
court  issued  an  order  upon  the  defendant  to 
show  cause  why  a  temporary  injunction 
should  not  issue  as  prayed.  Defendant  ap- 
peared and  on  September  2,  1913,  after  a 
hearing,  the  court  granted  a  temporary  in- 
junction restraining  the  defendant,  its  officers, 
members,  servants,  agents,  and  employ^ 
from  selling  or  otherwise  disposing  of  intox- 
icating liquors,  and  from  doing  or  committing 
any  of  the  other  acts  complained  of  in  the 
petition.  Thereafter,  upon  application  of  the 
relator,  the  court  issued  a  citation  to  this  ap- 
pellant, Gumberts,  and  to  one  Better  and  one 
Scott,  as  agents  and  servants  of  the  defend- 
ant, requiring  them  to  show  cause  why  they 
should  not  be  punished  for  an  alleged  viola- 
tion of  the  aforesaid  temporary  injunction. 
Gumberts,  Better,  and  Scott  filed  a  return  to 
this  citation,  and  after  a  bearing  the  court 
dismissed  the  citation  as  to  Better  and  Scott, 
but  rendered  Judgment  against  Gum'berts, 
finding  him  guilty  of  contempt  as  cliarged  in 
the  citation  and  assessing  his  punishment  at 
a  fine  of  $50  and  imprisonment  In  the  coun- 
ty Jail  for  a  period  of  10  days.  From  this 
Judgment,  Gumberts  prosecutes  the  appeal 
now  before  us. 

It  appears  that  the  place  in  question  known 
as  Flora  Fauna,  was  operated  in  the  name  of 
the  defendant,  with  appellant  as  manager 
thereof,  from  July  2,  1913,  to  September  4, 
1913,  under  a  lease  from  appellant.  On  the 
latter  date,  two  days  after  the  issuance  of  the 
temporary  injunction,  this  lease  appears  to 
have  been  canceled  and  possession  of  the 
premises  was  dellyered  to  appellant  The  ev- 
idence shows  that  thereafter,  while  the  tem- 
porary injunction  was  in  force  on  the  premis- 
es. Intoxicating  liquors  were  sold  wlthont  a 
license,  though  appellant  disclaims  personal 
responsibility  therefor.  But  there  is  no  evi- 
dence to  support  other  and  essential  allega- 
tions of  the  petition.  Though  it  is  charged  in 
the  petition  that  the  illegal  sale  of  intoxicat- 
ing liquors  attracted  many  lawless  and  im- 
moral persons  to  the  premises,  and  caused 
much  drunkenness,  disorderly  a,nd  immoral, 
conduct,  and  lewdness  thereabout  and  that 
gambling  and  immoral  practices  were  permit- 
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ted  and  loud  and  boisterous  conduct  permit- 
ted and  encouraged,  the  evidence  falls  to  sub- 
stantiate these  charges  of  the  petition.  All 
that  appears  In  support  of  the  petition  is  that, 
on  certain  occasions,  witnesses  purchased  in- 
toxicating liquors  upon  the  premises. 

[1-3]  The  power  of  the  court  below,  sitting 
as  a  court  of  equity,  to  Issue  and  enforce  the 
restraining  order  made  can  be  upheld  only  up- 
on the  theory  that  the  place  In  question  was  so 
conducted  as  to  constitute  a  public  nuisance. 
Had  It  been  shown  that  lawless  and  Immoral 
persons  congregated  there  and  conducted 
themselves  In  the  manner  charged  In  the  peti- 
tion, rendering  the  premises  a  disorderly  place 
and  a  menace  to  the  peace  and  moral  welfare 
at  the  community,  undoubtedly  It  would  have 
been  within  the  jurisdiction  of  a  court  of  eq- 
uity to  enjoin  such  use  of  the  premises,  under 
the  power  of  such  courts  to  abate  public  nui- 
sances. See  State  ex  rel.  v.  Oanty,  207  Mo. 
439,  '106  S.  W.  1078,  15  L.  K.  A.  (N.  8.)  747, 
123  Am.  St  -Rep.  393,  IS  Ann.  Oas.  787;  State 
ex  rel.  v.  Lamb,  237  Mo.  437,  141  S.  W.  865. 
But  <!burta  of  equity  are  powerless  to  enjoin 
the  commission  of  acts  constituting  criminal 
offenses,  unless  It  be  that  other  elements  are 
present  such  as  to  bring  the  case  within  eq- 
uity jurisdiction.  In  the  Instant  case  the  ev- 
idence does  no  more  than  tend  to  convict  the 
appellant  of  the  crime  of  selling  intoxicating 
liquor  without  a  license.  Such  offense  Is  one 
cognizable  only  in  courts  of  law,  and  punish- 
able under  the  criminal  code ;  and  proof  that 
such  offenses  are  being  committed  furnishes 
no  ground  for  invoking  the  extraordinary 
powers  of  a  court  of  equity. 

In  Laymaster  v.  Goodln,  260  Mo.  618, 168  S. 
W.  755,  the  court.  In  referring  to  the  cases 
which  we  have  dted  above,  said: 

"By  an  examination  of  both  of  those  cases  it 
will  be  seen  that  it  was  alleged  and  proven,  ac- 
cording to  the  majority  opinion  of  the  court, 
that  not  only  a  crime  was  being  committed,  as 
here,  but  also  that  tlie  buaness  complained  of 
was  so  Tile,  open,  notorions,  and  vicious  that 
bad  and  dangerous  men,  in  large  numbers,  were 
attracted  thereto ;  evoi  criminals  were  constant- 
ly congregated  there,  to  the  great  detriment  of 
the  peace  and  safety  of  the  community.  In 
other  words,  those  cases  hold  that  a  public  nui- 
sance, even  though  a  crime,  may  be  enjoined  by 
a  court  of  equity,  though  having  no  criminal 
jurisdiction,  not  because  of  the  crime,  but  be- 
canse  of  its  inherent  and  constitutional  author- 
ity to  abate  such  nuisances. 

"There  is  no  doubt  but  what  a  court  of  equity 
has  this  power,  and  it  should  be  exercised  free- 
ly whenever  the  exigency  of  the  case  demands; 
Set  it  should  not  invade  the  province  of  the  erim- 
lal  courts  of  the  country,  which  must  try  crimi- 
nals with  the  assistance  of  a  jury,  according  to 
the  Constitution  and  laws  of  this  state  and 
country  generally." 

The  Laymaster  Case  was  a  habeas  corpus 
proceeding  In  the  Supreme  Court,  and  the 
majority  opinion  of  that  court  holds  that  the 
circuit  court  of  Cole  county  had  no  jurisdic- 
tion to  enjoin  the  petitioner  from  commit- 
ting the  crime  of  keeping  a  common  bawdy- 
bouse.    It  is  pointed  out  by  Graves,  J.,  In 


a  separate  opinion,  that  at  common  law  the 
maintenance  of  a  bawdyhouse  waa  a  public 
nuisance;  but  he  places  his  concurrence  on 
the  ground  that  the  state's  petition  in  the 
circuit  court  did  not  In  terms  aver  that  the  de- 
fendant was  maintaining  a  public  nufatance. 
In  the  case  before  us  the  petition  does  allege 
the  malntenanoe  of  a  public  nuisance,  but 
the  proof  fails  to  substantiate  the  allegations 
of  the  petition  In  this  regard.  Under  the  au- 
thorities, supra,  the  circuit  court,  sitting  as 
a  court  of  equity,  must  be  held  to  have  ex- 
ceeded Its  jurisdiction  in  adjudging  the  ap- 
pellant guilty  of  contempt  and  undertaking 
to  punish  him  therefor.  If  appellant  com- 
mitted a  criminal  offense,  or  criminal  offens- 
es, by  soling  Intoxicating  liquor  without  a 
license,  it  was  incumbent  upon  the  state  to 
proceed  against  him  by  criminal  prosecution, 
if  at  all,  since  under  the  Constitution  and 
laws  of  the  state  be  was  entitled  to  a  trial  by 
jury,  to  determine  the  question  of  bis  guilt 
or  innocence. 

There  is  authority  for  the  proposition  that 
the  habitual  sale  of  intoxicants  on  Sunday 
on  the  vendor's  premises  oonstitates  a  nui- 
sance. See  14  Gyc.  487.  But  this  question 
need  not  be  discussed,  for  no  such  showing 
was  here  made. 

The  judgment  is  therefore  reversed,  and 
appellant  discharged;  no  costs  to  be  taxed 
against  relator  personally. 

BEYNOU>S,  P.  J„  and  NORTONI,  J.,  con- 
cur. 


VOSS    V.    DBS    MOINBS   ft   MISSISSIPPI 
LEVEE  DIST.  MO.  1.    (No.  14349.) 

(St  Louis  Court  of  Appeals.  Missouri.  Jul; 
5,  1916.    Rehearing  Denied  July  21,  1916.) 

1.  Levxkb  «=>13^  —  Lbvex  Dibtbicts  —  Ap- 
PBoPBiATioN  o»  Levees— OoMjpKNSArioM— 
"Owners." 

After  officers  of  a  levee  company  refused  to 
serve  and  the  company  became  defunct  when 
plaintiff  and  adjacent  owners  furnished  land 
for  and  constructed  new  levees  integral  witli 
the  old,  they  conld  not,  when  a  new  levee  dis- 
trict was  organized,  have  compensation  as  "own- 
ers" of  the  old  levee,  under  Rev.  St  1909,  I 
5707,  providing  for  compensation  to  owners  or 
other  persons  interested  on  the  taking  of  a 
levee  by  a  newly  organized  levee  district. 

red.  Note. — For  other  cases,  see  Levees,  Cent 
Dig.  g  5;    Dec.  Dig.  «=>13^. 

For  other  definitions,  see  Words  and  Phrases, 
First  end  Second  Series,  Owner.] 

2.  Ijbtbes  «s>18%  — I>vek  Distkiots  — Ap- 

FROFftlATION     OT     LEVEES— COUFBKBATIOir— 

"Pbbsons  Intekestbd." 
In  such  case,  they  could  not  have  compen- 
sation as  "persons  Interested,"  since  their  work 
waa  done  voluntarily  and  for  their  own  inter- 
eats. 

[Ejd.  Note.— For  other  cases,  see  Levees,  Cent 
Dig.  i  5;    Dec.  Dig.  «=»13%. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interest] 
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3.  Levees  «=»13%,— Iavbe  DismoTS— Ap- 

PBOPBIATIOn  OP  LXVBK8— COMFBNBAnON. 

In  such  case,  the  statnte  created  uo  liabil- 
ity against  the  defnnet  company  on  the  ground 
of  acceptance  and  nae  of  benents,  aa  the  work 
was  entirely  -voluntary,  and  could  in  no  event 
have  been  accepted  by  the  defunct  company. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent 
Dig.  {  5;    Dec.  Dig.  «=»13%.] 

Allen.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Clark  County; 
N.  M.  Pettlngia,  Judge. 

Action  by  Henry  Voss,  Sr.,  against  the  Des 
Moines  &  Mlasisslppi  Levee  District  No.  1. 
Judgment  for  defendant,  and  plaintiff  ai>- 
peals.  Affirmed,  and  certifled  to  the  Supreme 
Court  for  final  determination. 

John  M.  Dawson  and  Wm.  L.  Berkhimer, 
both  of  Kahoka,  for  appellant.  Bert  Ia  Grid- 
ley  and  C.  T.  Llewellyn,  both  of  Kahoka,  for 
respondent. 

NORTONI,  J.  This  is  a  suit  in  assumpsit 
for  the  reasonable  value  of  a  portion  of  levee 
constructed  by  plaintiff  and  his  assignors. 
The  finding  and  Judgment  are  for  defendant, 
and  plaintiff  prosecutes  the  appeal. 

It  appears  the  Egyptian  Levee  Company, 
Incorporated  under  a  special  act  of  the  Leg- 
islature of  1855,  constructed  and  maintained 
a  system  of  levees  in  Clark  county.  Ho.,  to 
protect  certain  lands  from  the  overflow  of 
the  Des  Moines,  Fox,  and  Mississippi  rivers. 
About  11,500  acres  of  laud  were  included  In 
the  district,  and  the  levees  were  maintained 
for  many  years ;  but  finally  the  corporation 
became  dormant.  In  other  words,  the  cor- 
porate officers  a  number  of  years  ago  refused 
to  qualify  and  act  after  election,  and  the 
Egyptian  Levee  Company  remained  thereaft- 
er an  inactive  corporation.  The  company 
owned  the  rights  of  way  for  its  levee  and  a 
number  of  ditches,  and  also  a  number  of 
levees.  Finally,  a  considerable  portion  of 
the  levee  was  washed  away,  and  at  that 
time  the  corporation  was  without  officers  or 
anybody  to  represent  It  Plaintiff  and  a  num- 
ber of  others  owning  land  within  the  levee 
district  went  voluntarily  about  the  repair 
of  the  broken  levee  In  order  to  protect  their 
crops.  It  appears  they  called  upon  the  land- 
owners to  contribute  their  proportionate  part, 
and  this  they  did.  The  parties  had  a  meet- 
ing which  about  60  landowners  In  the  district 
attended,  and  It  was  agreed  each  should  pay 
his  portion  toward  rebuilding  the  levee  which 
had  been  theretofore  washed  away  and  pre- 
sent their  claims  to  a  new  levee  corporation  to 
be  subsequently  formed  in  respect  to  the 
same  territory.  Plaintiff  and  his  assignors 
contributed  the  several  amounts  sued  for 
here  and  rebuilt  the  levee  of  the  old,  de- 
funct Egyptian  Levee  Company.  To  this  end 
they  purchased  a  parcel  of  right  of  way  and 
constructed  a  portion  of  the  levy  on  this  in 
fllUng  in  a  considerable  gap  but  connected 
the  new  levee  with  the  old.    Also,  a  iiortkm 


was  constructed  on  the  land  of  plalntlfl  Vosib, 
but  all  was  bullded  Into  and  connected  up 
with  the  levees  of  the  old  company.  About 
a  year  after,  defendant  Des  Moines  Se  Mto- 
alsslppl  Levee  District  No.  1  was  incorporai- 
ed  under  the  general  statutes  of  Missouri; 
that  Is,  artlde  7,  c  122,  B.  S.  1800  (now  arti- 
cle 9,  c.  41,  R.  S.  1900,  as  amended  and  re- 
enacted).  Section  S365,  R.  S.  1809,  same  sec- 
tion 5707,  R.  S.  1000,  under  which  defendant 
was  organized,  provides,  among  other  things, 
as  follows: 

"If  the  commissioners  shall  find  that  any  lev- 
ees or  other  works  have  been  constructed,  which 
can  be  used  in  making  the  levees  and  improve- 
ments herein  contemplated,  they  shall  assess  - 
the  value  of  the  same  and  report  the  same  to 
the  board  of  supervisors,  and  said  supervisors 
may  order  said  levee  oi  such  works,  be  used  so 
far  as  they  extend,  for  the  purposes  of  the 
levee  district  in  which  they  are  situated,  and 
that  the  owners  of  such  levee,  or  other  improve- 
ments. Or  other  persons  having  an  interest  in 
the  same  by  virtue  of  having  contributed  mon- 
ey, material  or  labor  in  the  construction  of  the 
same,  be  paid,  in  proportion  to  their  interest, 
a  reasonable  compensation  therefor,  which 
shall  in  no  event  exceed  the  assessed  value 
thereof." 

Although  the  matter  of  the  several  contri- 
butions herein  sued  for  was  brought  to  the  at- 
tention of  the  board  of  commissioners  ap- 
pointed to  assess  the  benefits  In  connection 
with  the  organization  of  defendant,  this 
board  declined  to  allow  plaintiff  and  his  as- 
signors, 08  if  they  were  either  the  owner  or 
interested  parties,  compensation  for  the  ex- 
penditure by  them  In  acquiring  other  right  of 
way  and  in  improving  the  old  levee  of  the 
Egyptian  Levee  Company.  The  board  of 
commissioners  nevertheless  adopted  the  levee 
of  the  old  company  together  with  the  portions 
repaired  by  plaintiff  and  his  assignors,  and 
the  whole  was  utlUzed  by  defendant,  that  is, 
the  new  corporation,  in  protecting  the  dis- 
trict 

Plaintiff  sues  defendant  the  new  corpora- 
tion, In  the  view  that  it  should  respond  to 
him  and  his  assignors  for  the  reasonable  val- 
ue of  the  benefits  conferred  in  fumisbing  the 
additional  right  of  way  and  in  reconstruct- 
ing the  levee  of  the  old  company,  and  relies 
in  part  upon  the  principle  refiected  In  Winkel- 
man  v.  Des  Moines  &  Mississippi  Levee  Dlst 
No.  1,  171  Mo.  App.  49,  153  S.  W.  539 ;  also, 
Wilson  V.  King's  Lake  Drainage  &  Ijame 
Dist,  176  Mo.  App.  470,  158  S.  W.  931 ;  Id., 
267  Mo.  266,  165  S.  W.  734.  But  those  cases 
are  distinguishable  from  this,  in  that  there 
existed  a  valid  claim  against  the  old 
or  prior  company  contracted  by  the  prior 
company,  in  the  one  case  the  then  existing 
corporation — that  Is,  the  Egyptian  Levee 
Company — which  claim  had  been  reduced  to 
judgment  and  in  the  other,  against  the  prior 
existing  de  facto  corporation  for  services 
performed  under  a  contract  with  the  officers 
of  such  corporations;  whereas,  here,  the 
money  was  contributed  by  plaintlg  and  his 
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way  and  rebnlldlng  the  Ieve«  of  the  defunct 
Egyptian  Levee  Company  without  any  con- 
tract whatever  with  that  company  or  its 
officers,  for,  indeed,  It  had  no  officers  at  the 
time  and  existed  only  as  a  lifeless  corporate 
being. 

[1]  By  instructions  requested,  which  the 
court  refused.  It  appears  plalntift  insists  that 
the  statute  above  copied  (section  8365,  R.  S. 
1899,  same  statute  section  5707,  R.  S.  1909) 
laid  an  obligation  upon  the  oommissioners  to 
allow  reasonable  compensation  to  him  and  his 
assignors  as  individuals  for  the  value  of  the 
right  of  way  furnished  and  the  levee  con- 
structed in  rebuilding  the  breaks  In  the  old 
levee  of  the  prior  company,  even  though  such 
money  was  expended  without  any  arrange- 
ment whatever  with  the  officers  of  that  com- 
pany and  after  It  had  ceased  to  be  an  active 
going  concern.  In  this  connection,  it  is  argu- 
ed that  the  commissioners  failed  in  their 
duty  in  rejecting  the  claims  thus  presented, 
and  thus  entailed  an  obligation  against  the 
new  corporation — that  is,  the  defendant  com- 
pany— to  make  compensation  for  the  reason- 
able value  of  the  right  of  way  and  of  the 
levee  constructed  in  the  circumstances  above 
stated,  for  that  the  new  company  appropriat- 
ed the  benefits  to  its  own  use.  We  are  not 
inclined  to  declare  the  just  principle  reflect- 
ed In  the  statute  quoted  to  comprehend  the 
facts  In  Judgment  here.  The  statute  pro- 
vides that  the  commissioners  may  treat  with 
the  value  of  old  levees,  and  on  their  report 
the  new  company  may  utilize  them  in  build- 
ing the  new,  and  "that  the  owners  of  such 
levee  or  other  Improvements,  or  other  persons 
having  an  interest  in  the  same  by  virtue  of 
having  contributed  money,  material  or  labor 
in  the  construction  of  the  same,  be  paid  In 
proportion  to  their  Interest  a  reasonable  com- 
pensation therefor,  which  shall  In  no  event 
exceed  the  assessed  value  thereof."  Although 
this  statute  is  to  be  Interpreted  liberally, 
nevertheless'the  Intent  of  the  Legislature  hi 
respect  of  the  subject-matter  should  control. 
The  statute  seems  to  authorize  the  payment 
by  the  new  levee  district  to  be  made  only  to 
persons  owning  the  levee  taken  over  or  hav- 
ing an  Interest  In  the  same  by  virtue  of  "hav- 
ing contributed  money,  material  or  labor 
In  the  reconstruction,  etc."  The  Important 
words  of  the  statute  for  consideration  here 
are  "the  owners  of  such  levee  *  •  •  or 
other  persons  having  an  interest  in  the 
same."  No  doubt  the  statute  Intends  to  in- 
clude the  case  of  the  owner  of  a  private 
levee  on  his  individual  property  which  may 
be  taken  over  in  the  organization  of  a  levee 
district,  and  no  doubt  it  includes  as  well  the 
case  of  an  old  levee  district  owning  levees 
which  are  taken  over  in  the  construction  ot 
a  new  and,  It  may  be,  enlarged  system. 

It  would  seem,  too,  that  from  the  words 
*%aving  an  Interest  In  the  same  by  virtue  of 
having  contrltwted  money,  material,  or  labor 
In  the  constrtMtion,  etc.,"  the  Legislature  In- 
tended to  provide  a  remedy  for  those  who 


may  expend  money  or  fomlSb  material  or 
labor  In  the  construction  of  a  levee  imder 
contract  with  the  authorities  representing  the 
levee  company,  as  Is  frequently  done  in 
cases  where  the  organization  of  the  levee 
district  so  served  and  benefited  is  subsequent- 
ly overturned  In  the  courts  through  defects 
in  its  organization  as  in  the  case  of  Kius's 
Lake  Drainage  &  Levee  Dist.  v.  Jamison, 
176  Mo.  557,  76  S.  W.  670.  But  obviously  the 
plaintlfF  and  his  assignors  are  not  within 
the  terms  of  this  statute,  for  in  the  first  place 
they  did  not  own  any  portion  of  the  levee 
constructed  by  them,  but  rather  merely  re- 
paired the  old  levee  owned  by  the  old  cor- 
poration, and  in  this  connection  contributed 
a  portion  of  the  right  of  way  for  their  own 
benefit.  If  plaintiff  and  his  assignors  owned 
the  levee  so  repaired  and  the  right  of  way 
thus  contributed  as  their  private  property 
and  defendant  appropriated  it  to  its  own 
use,  this  feature  of  the  case  would  no  doubt 
Invoke  the  aid  of  the  statute  above  copied. 
But  it  would  seem  the  act  of  voluntarily  go- 
ing in  upon  the  property  of  the  old  company 
and  reconstructing  the  broken  levee  and  vol- 
untarily providing  a  right  of  way  on  which 
to  build  it,  connecting  the  whole  with  the 
levees  of  the  old  company.  Invokes  the  pria- 
dple  which  attends  the  case  of  one  who 
voluntarily  commingles  his  goods  with  an- 
other, which  may  not  thereafter  be  segre- 
gated, and  as  a  result  forfeits  his  right  In 
the  premises.  In  this  view  It  appears  that 
plaintiff  and  his  assignors  were  not  the  "own- 
ers" of  the  levee  on  which  they  had  conferred 
benefits,  for  the  owner  continued  to  be  the 
old  Egyptian  Company,  and  they  stood  as 
voluntary  contributors  to  the  old  company  hi 
the  repair  so  as  to  preserve  it  Intact  for  their 
mutual  benefit 

t2]  Neither  are  they  persons  "having  an 
interest"  in  the  levees  of  the  old  company  as 
by  contributing  money,  material,  or  labor 
In  the  construction  for  that  they  volunteered 
in  the  matter  and  did  not  proceed  by  tbe 
authority  or  on  the  invitation  of  that  com- 
pany. At  most,  these  parties  went  about  vol- 
untarily repairing  the  old  levee  owned  by  tbe 
old  company  and.  In  carrj-lng  out  their  self- 
conceived  plans,  purchased  some  additional 
right  of  way,  and  plaintiff  Voss  furnished 
other  right  of  way  with  a  view  to  constmct- 
ing  the  levees  where  they  thought  It  should 
stand.  The  deed  to  this  right  of  way  so  pur- 
chased was  taken  in  the  name  of  a  commit- 
tee. No  conveyance  to  the  new  company  ap- 
pears, and  neither  is  there  a  conveyance 
shown  from  Voss  to  defendant.  Ilowever 
this  may  be,  the  parcel  of  right  of  way  po^ 
chased  and  that  occupied  on  Voss'  land  to- 
gether with  the  reconstructed  fill  in  the  levee 
were  voluntarily  buUded  in  to  the  old  levee 
of  the  old  company  of  the  free  volition  of 
plaintiff  and  his  assignors  solely;  that  is, 
they  voluntarily  commingled  such  right  of 
way  and  the  repairs  with  the  property  of 
the  oia  company.   Obviously  these  parties  bad 
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no  tnterest  In  the  old  lievees  on  aeoonnt  of  tbe 
money  expended  voluntarUy  for  the  {xrior,  or 
old  Egj'ptian  Levee  Company,  and,  thl«  be- 
ing true,  none  trUcb  may  be  regarded  as 
enforceable  against  the  new  corporation.  It 
Is  true  plaintiff  and  his  assignors  were  in- 
terested parties,  in  that  they  owned  land 
within  the  district,  and  it  la  said  upon  the 
breaking  of  the  old  levee  because  of  the  flood 
their  lands  were  Inundated  and  crops  were 
being  overflowed.  Because  of  these  facts,  the 
parties  had  a  meeting  and  contributed  the 
amounts  Involved  to  reconstruct  the  old  levee 
which  they  did  and  In  this  connection  pur- 
chased the  parcel  of  new  right  of  way. 

[3]  But  in  any  view  of  the  case  this  must 
be  regarded  as  a  voluntary  act,  when  viewed 
from  the  standpoint  of  the  law,  for  the 
Egyptian  Levee  Company  as  such  was  in  no 
wise  obligated  in  the  matter  whatever.  At 
that  time  the  Egyptian  Levee  Company  was 
Inactive  as  a  Corporation,  for  that  its  oflScera 
had  refused  to  qualify  and  act  in  Its  behalf 
some  time  before.  It  Is  said  its  franchiseB 
had  been  forfeited  through  nonuser,  and  be- 
cause of  this  the  defendant,  or  new  company, 
was  subsequently  organized  to  construct  and 
maintain  levees  for  the  protection  of  the 
same  territory,  the  same  inhabitants,  and 
gathered  together  new  franchises  with  a  view 
to  serve  the  same  ends  which  the  prior  com- 
pany bad  abandoned.  Obviously  the  statute 
created  no  contract  rights  between  plaintiff 
and  his  assignors  and  the  old  defunct  Egyp- 
tion  I/evee  Company,  for  contracts  are  either 
to  be  found  from  facts  or  Implied  in  law  when 
one  renders  benefits  to  another  which  are  ac- 
cepted and  utlllaed.  The  old  Egyptian  Levee 
Company  was  a  dormant  concern  and  Incapa- 
ble of  either  accepting  or  rejecting  the  bene- 
fits said  to  have  been  conferred.  Such  be- 
ing tme^  no  Interest  accrued  against  it  in 
favor  of  plaintiff  and  his  assignors  enforce- 
able at  law,  and  therefore  it  appears  to  be  a 
voluntary  performance.  It  is  believed  that 
to  give  the  statute  the  broad  construction  in- 
sisted upon  by  plaintiff  would  Impinge  a  Just 
principle  which  makes  for  security  against 
the  onslaught  of  Invalid  claims  when  the  in- 
tegrity of  the  principle  should  be  prptected 
and  held  immune  as  well  in  the  case  of  a 
levee  company  as  in  tliat  of  other  concerns  or 
individuals.  Although  it  be  true  that,  if  one 
performs  valuable  services  and  so  renders 
benefits  to  another  which  the  other  retains 
and  utilizes,  the  law  raises  np  and  implies  a 
promise  to  pay  the  reasonable  value,  the  prin- 
ciple would  seem  to  be  without  application 
here,  for  that  tlie  services  were  rendered  vol- 
untarily without  request  to  the  old  company 
when  it  was  Incapable  of  accepting  or  reject- 
ing the  benefits.  Indeed,  to  declare  an  exlist- 
ing  obligation  in  such  circumstances  to  com- 
pensate on  such  an  ex  parte  voluntary  con- 
ferring of  benefits  would  be  the  equivalent 
of  declaring  that  a  property  owner  who  so- 
journed for  a  season  abroad  would  find  him- 
self on  return  under  a  legal  obligation  to 


compensate  a  stranger  who  had  voluntarily 
gone  about  the  task  of  building  a  new  porch 
on  his  house  during  his  absence  without  con- 
sulting either  his  wishes  or  convenience  in 
the  matter  and  this  because  he  used  the  porch 
80  erected.  It  would  seem  tbls  suit  seeks 
to  extend  the  just  principle  relied  upon  be- 
yond the  confines  of  security  for  the  rights  of 
others  which  should  always  attend  its  appli- 
cation, in  that  injustice  may  not  be  done  in 
some  cases. 

The  court  did  not  err  in  refusing  the  in- 
struction requested,  and  the  judgment  should 
be  affirmed.    It  is  so  ordered. 

REYNOLDS,  P.  J.,  concurs.  ALLEN,  3., 
dissents  and  deems  tlie  opinion  of  the  court 
to  be  in  conflict  with  the  judgment  of  the 
Supreme  Court  in  Wilson  v.  King's  I-ake 
Drainage  &  Levee  DIst.,  257  Mo.  266,  165  8. 
W.  734.  Because  of  this,  he  requests  the  case 
be  certified  to  the  Supreme  Court  for  final 
determination,  and  it  is  so  ordered. 

ALLEN,  J.  (dlssaiting).  I  concurred  in  the 
opinion  written  by  my  Brother  NORTONI 
herein,  but  upon  motion  for  rehearing  and  a 
further  consideration  of  the  matter  I  have 
concluded  to  withdraw  such  concurrence  for 
reasons  which  I  shall  briefly  indicate. 

It  appears  that  the  money  laid  out  by 
plaintiff  and  his  assignors  went  to  make  up 
the  total  sum  of  $4,253.42  expended  by  cer- 
tain landowners  in  the  drainage  district  in 
question,  for  the  purpose  of  making  levee  im- 
provements at  what  is  termed  the  "McGulre 
Fill"  and  the  "Voss  Dike."  These  are  spok- 
en of  in  the  majority  opinion  as  repairs  to 
the  old  levee  maintained  by  the  Egyptian 
Levee  Company  which  became  defunct,  and 
they  were  of  that  general  nature,  but  in  fact 
it  appears  that  at  the  McQulre  Fill  a  new 
strip  of  right  of  way  was  purchased,  the 
title  being  taken  in  a  committee  appointed  by 
those  contributing  the  funds,  upon  which 
right  of  way,  100  feet  wide  and  perhaps  a 
quarter  of  a  mile  in  length,  a  new  piece  of 
levee  was  constructed;  the  ends  thereof 
being  made  to  connect  with  the  old  levee  so 
as  to -form  a  continuous  embankment  And 
in  doing  the  work  at  the  Voss  Dike  it  appears 
that  the  new  dike  or  embankment  was  built, 
not  on  the  right  of  way  of  the  Egyptian  Levee 
Company,  which  was  then  in  the  bed  of  the 
river,  the  latter  having  forced  Us  way  behind 
the  old  dike,  but  upon  land  owned  by  plain- 
tiff Voss  and  more  than  100  feet  from  the 
riyer  bank.  The  ends  of  the  new  dike  thus 
constructed  were  evidently  made  to  connect 
with  the  old  dike  or  levee,  as  in  the  case  of 
the  McGulre  Fill. 

In  other  words,  as  I  Understand  the  evi- 
dence contained  in  the  record  before  us, 
moneys  laid  out  by  plaintiff  and  hlS' assignors, 
and  certain  other  landowners  as  well,  were 
expended  through  a  committee  In  construct- 
ing these  two  embankments,  one  upon  a  right 
of  way  purchased  for  that  purpose,  and  the 
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other  upon  land  of  plaintiff  Voss;  the  newly 
constructed  work  In  each  Instance  being  en- 
tirely off  of  the  right  of  way  of  the  old  levee 
company  but  made  to  connect  with  the  old 
levee.  The  record  discloses  that  $3,241.48 
was  expended  at  the  McGuire  Fill,  of  which 
$100  was  contributed  by  an  attorney,  the  re- 
mainder, to  wit,  $3,141.48,  being  advanced  by 
plaintiff  and  his  assignors  and  other  owners 
of  land  in  the  district,  each  contributing  on 
the  basis  of  $1  per  acre  of  land  owned ;  and 
it  appears  that  $1,111.94  was  expended  <Hk  the 
Voss  Dike,  one-half  of  which  w|is  contributed 
by  plaintiff.  The  total  acreage  in  the  dis- 
trict is  said  to  be  approximately  11,500  acres. 
And  it  therefore  appears  that  the  owners  of 
much  less  than  one-half  of  the  land  In  the 
district  contributed  to  the  making  of  these 
Improvements.  The  moneys  were  raised  by 
subscriptions  among  the  landowners,  and 
plaintiff's  evidence  goes  to  show  that  this  was 
done  in  contemplation  of  the  organization  of 
a  new  levee  district  which  was  expected  to 
make  reimbursement  therefor. 

In  view  of  the  fact  that  the  work  done  at 
the  McOuire  Fill  was  ou  a  new  piece  of  right 
of  way  purchased  for  that  purpose,  and  that 
at  the  Voss  Dike  upon  land  of  plaintiff  Voss, 
and  the  fact  that  the  defendant,  the  new 
drainage  district  subsequently  incorporated, 
took  over  and  utilized  for  its  purposes,  for 
the  benefit  of  all  of  the  landowners  of  the 
district,  both  of  these  embankments,  strength- 
ened and  enlarged  them,  and  incorporated 
them  into  its  improved  levee,  the  case  ap- 
pears to  me  to  be  one  falling  within  the  pur- 
view of  the  statute  under  which  defendant 
was  organized,  and  upon  which  plaintiff  here 
in  part  relies,  viz.,  section  5707,  Eev.  Stat. 
1909,  quoted  in  the  majority  opinion.  It  ap- 
pears that  plaintiff  and  his  assignors  had 
such  Interest  in  work  constructed  at  the  Mc- 
Guire Fill  and  at  the  Voss  TMke,  "by  virtue 
of  having  contributed  money,  material  and 
labor"  in  the  construction  thereof,  and  by  rea- 
son of  their  title  to  the  two  pieces  of  right  of 
way  utilized,  as  to  bring  them  within  the 
contemplation  of  the  statute,  entitling  thpm 
to  be  reimbursed  to  the  extent  of  the  benefits 
conferred  upon  the  new  levee  district. 

In  the  majority  opinion  it  is  said  that  this 
case  is  distinguishable  from  that  of  Winkle- 
man  V.  Des  Moines  &  Mississippi  Levee  Dis- 
trict No,  1,  171  Mo.  App.  49,  153  8.  W.  539, 
and  Wilson  t.  King's  Lake  Drainage  &  Levee 
District,  176  Mo.  App.  470,  168  8.  W.  931, 
Id.,  257  Mo.  266,  165  8.  W.  734,  in  that 
in  each  of  the  cases  mentioned  a  valid  claim 
existed  against  the  old  or  prior  company, 
contracted  by  it,  and  which  was  held  to  con- 
tinue as  a  liability  of  the  new  company  sub- 
sequently organized,  fiut  It  seems  to  me  that 
the  distinction  made  Is  not  of  controlling  im- 
portance, and  that  this  case  falls  within  the 
broad  principle  upon  which  the  Wilson  Case, 
supra,  prooeeds.  Irrespective  of  the  statute. 
It  seems  that  liability  should  here  be  cast 
upon  the  defendant  upon  a  contract  implied 


by  law  to  reimbane  plaintiff  and  Us  assign- 
ors to  the  extent  of  the  benefits  received  by 
defendant  by  virtue  of  its  appropriation  and 
use  of  these  two  distinct  and  separate  em- 
bankments constructed  off  of  the  right  of  way 
of  the  old  levee  to  which  defendant  succeed- 
ed. 

The  action  Is  one  In  assumpsit,  equitable  in 
character,  and  which  in  general  lies  when- 
ever the  defendant  has  received  money,  or 
its  equivalent,  which  in  equity  and  good  con- 
science should  be  repaid  to  plaintiff.  Hender- 
son v.  Koenig,  192  Mo.  lo&  dt  709,  91  ».  W. 
88;  Stout  V.  Hardware  Oo.,  ISl  Mo.  App.  loa 
dt.  629,  UO  8.  W.  619.  It  appears  that  de- 
fendant in  reconstructing  or  improving  the 
entire  levee  did  not,  at  the  McGuire  Fill  or 
the  Voss  Dike,  follow  the  coarse  of  the  old 
levee,  but  took  possession  of  the  work  con- 
structed by  plaintiff  and  other  landowners  at 
these  points,  though  not  upon  defendant's 
right  of  way,  incorporated  tbem  into  its 
levee,  and  utilized  them  for  the  benefit  of  the 
drainage  district  as  a  whole.  Such  being  the 
case,  I  think  that  the  law  will  Imply  a  con- 
tract to  reimburse  plaintiff  and  other  con- 
tributing landowners  to  the  extent  of  the  ben- 
efits thus  received  by  defendant;  and  plain- 
tiff's evidence  tends  to  show  that  the  em- 
bankments in  question  were  reasonably  worth 
to  defendant  the  amounts  expended  thereon. 

It  does  not  appear  that  the  old  Egyptian 
Levee  Company  had  ceased  to  exist,  though 
it  does  appear  that  it  was  lying  dqrniant. 
But  with  tbls,  I  take  it,  we  are  not  here 
particularly  concerned.  In  Wilson  v.  Drain- 
age District,  257  Mo.  lop.  dt  288,  165  S.  W. 
734,  it  is  said: 

"Moreover,  though  the  prior  drainage  dis- 
trict were  not  a  corporation  either  de  jur«  or 
de  facto,  it  would  seem  that  defendant  should 
pay  for  the  benefits  thus  received  which  inured 
to  the  lands  and  inhabitants  its  charter  was  is- 
sued to  conserve.  No  one  can  doubt  that  de- 
fendant as  an  incorporated  drainage  and  levee 
district  under  our  statute  possesses  the  power 
to  constract  a  levee,  and  it  would  seem  that  if 
it  utillced  a  portion  of  an  old  one  in  the  con- 
struction of  the  new  that  such  would  be  mov- 
ing along  the  lines  of  the  very  power  confer- 

Thls  Is  the  language  of  my  Brother  Nor- 
tonl  in  the  opinion  of  this  court  adopted  by 
the  Supreme  Court  in  the  Wilson  Case,  su- 
pra; and  the  opinion  as  adopted  holds  that 
the  defendant  therein  acted  within  the  power 
conferred  upon  it  In  Incorporating  a  certain 
piece  of  levee  Into  the  new  levee  which  It 
had  constructed,  and  that  as  it  was  acting 
within  the  powers  conferred  upon  it,  as  a 
municipal  corporation,  it  was  estopped  to 
deny  the  validity  of  the  plaintiff's  claim  for 
work  done  in  constructing  the  portion  of  the 
levee  thus  appropriated.  In  this  connection 
the  following  language  Is  used,  viz.: 

"It  seems  entirely  clear  that  defendant,  hav- 
ing acted  within  its  power  in  using  the  old  lev- 
ee and  incorporating  it  into  a  n«w  one.  is  es- 
topped from  denying  reasonable  eompensation 
for  the  value  of  the  services  rendered  by  those 
constructing  it  and  who  have  not  been  coi 
peniated."  -.^u.^^  ^y   ^^  ^ 
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Wldle  tbe  levee  taken  and  appropriated  in 
that  caae  was  one  whleb  had  been  constmct- 
ed  under  contract  with  the  old  levee  com- 
pany, the  principle  anerted  and  upon  which 
the  caae  proceed^  seems  to  apply  with  equal 
force  to  th«  facts  here  Involved. 

Were  the  case  Indeed  one  where  platntm 
and  his  assignors  had  voluntarily  made  cer- 
tain repairs  upon  the  old  levee  of  tbe  Bgyp- 
tian  Levee  Company,  situated  upon  its  right 
of  way,  while  that  company  lay  dormant,  tbe 
case  would  present  quite  a  dUferent  aspect. 
But  the  facts  are,  as  I  gather  them  from  the 
record,  that  plaintiff  and  other  landowners 
constructed  two  distinct  embankments  entire- 
ly off  of  the  old  right  of  way,  at  points  where 
the  xiver  had  broken  through  the  old  levee 
and  encroached  uiran  the  '  adjoining  land. 
Had  the  defendant,  upon  its  organization,  re^ 
constructed  the  old  levee  at  these  points,  upon 
the  old  right  of  way,  were  that  found  feasi- 
ble, plaintiff  and  his  assignors,  who  bad  buUt 
these  embankments  off  of  such  right  of  way, 
would  have  had  no  claim  for  the  moneys  thus 
expended.  But,  since  tbe  defendant  has  seen 
fit  to  depart  from  its  right  of  way  and  utHlse 
for  Its  purposes  tbe  embankments  thus  con- 
structed, it  may,  I  think,  under  tbe  doctrine 
announced  in  the  Wilson  Case,  properly  be 
beld  to  be  estopped  to  deny  compensation  to 
those  wbo  constructed  such  Improvements,  to 
the  extent  of  the  benefit  which  It  received 
thereby. 

It  is  suggested  that  plaintiff  and  his  as- 
signors contributed  to  the  building  of  these 
Improvements  for  their  own  protection,  and 
that  they  now  have  and  enjoy  the  benefit 
thereof.  While  it  Is  doubtless  true  that  the 
primary  object  was  to  protect  their  own 
land:),  yet  when  the  Improvements  thns  made 
are  incorporated  into  the  Improved  levee 
maintained  by  the  new  levee  district,  and  are 
made  to  serve  as  a  protection  to  all  of  tbe 
lands  therein,  it  would  seem  but  just  and 
equitable  to  require  Ihat  tbe  new  organization 
make  reimbursement  therefor,  in  order  that 
tbe  cost  of  such  construction  may  fall  rata- 
bly upon  all  tndnded  within  the  district. 

I  therefore  dissent  from  the  result  reached 
in  tbe  majority  opinion  and  as  I  deem  tbe  de- 
cision of  my  Associates  herein  to  be  con- 
trary to  the  decision  of  tbe  Supreme  Court 
in  Wilson  ▼.  King's  Lake  Drainage  &  Levee 
District,  257  Mo.  2«6,  165  S.  W.  734,  I  i«quest 
that  tbe  cause  be  certified  to  tbe  Supreme 
Court  for  final  determination. 


WEURS  T.  SUIiLIYAN  etaL  (KING  ft  KING, 
Intervener).    (No.  17806.) 

(Supreme  Court  of  Missouri,  Division   No,  1. 

June  2,  1916.     On  Rehearing,  July 

3,  1016.) 

1.  Appeai.   and    Ebbob    $=3110  — Decisions 
Reviewablb— Obdkb   OvEBBULiNa  Motion 
TOR  Nkw  Tbial. 
Under  Rev.  St  1000,  {  2038,  providm«  that 

appeal  may  be  taken  from  any  circuit  court  from 
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an  order  grantins  a  new  trial,  or  in  arrest  of 
judgm^it  *  *  ♦  or  from  any  final  judgment 
m  the  case,  "or  from  any  special  order  after 
final  judgment,"  an  order  overruling  a  motion 
for  new  trial  is  not  appealable,  but  appeal  is 
to  be  taken  from  the  final  judgment  follow- 
ing it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  740-748;    Dec.  Dig.  i3=» 

2.  Appxal  and  Bbbob  <$=382(1)— Dkcisions 
Rbtikwabu   —    "Spkciai,    Obdxb    Atteb 

FiNAI.  JUDOMSNT." 

The  provision  in  Rev.  St.  1909,  J  2038,  that 
appeal  may  be  taken  from  any  circuit  court  from 
"any  special  order  after  final  judgment,"  refers 
to  orders  in  special  proceedings  attacking  or 
aiding  the  enforcement  of  a  judgment  after  it 
has  become  final  in  the  action  in  which  render- 
ed, and  does  not  apply  to  motions  required  by 
statute  to  preserve  in  the-  record  matters  aris- 
ing upon  the  trial  of  the  issues  of  fact. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  384,  621;  Dec.  Dig.  «=> 
82(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Special  Order.] 

3.  Appeal  and  Ebbob  «=»627(1)— Record— 
Cebtifibd  Copt  of  Judgment  Appsaud 
fbou. 

Under  the  statute  providing  no  other  way 
of  appealing  from  final  judgment  than  by  filing 
a  certified  copy  of  the  judgment  itself  in  the 
appellate  court  in  the  statutory  time,  an  appeal 
from  an  order  overruling  a  motion  for  new 
trial  cannot  be  considered  by  implication  on 
appeal  from  the  final  judgment  in  the  case 
where  no  copy  of  the  judgment  was  filed  in  the 
Supreme  Court  until  nearly  four  years  after 
order  overruling  the  motion  and  such  copy  was 
merely  an  uncertified  copy  in  appellant's  print- 
ed afaetract 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  2744-2749:   Dec.  Dig.  «=» 

On  Rehearing. 

4.  Appeal  and  Erbob  <8=>627(1)— Time  of 
AppeaI/— Waiver  of  Objections. 

That  respondents  do  not  call  attention  to 
appellant's  failure  to  file  in  time  a  certified 
copy  of  the  judgment  appealed  from  docs  not 
excuse  appellant,  on  whom  the  law  devolves 
that  duty. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  EMg.  K  2744-2749;  Dec.  Dig.  «=» 
^7(1).] 

Appeal  from  St  Louis  (Mrcuit  Court ;  John 
W.  McElhinney,  -Judge. 

Suit  by  Herman  H.  Webrs  against  William 
B.  Sullivan,  in  which  William  L.  Watkins 
was  appointed  receiver,  and  King  &  King  in- 
tervened and  made  claim.  Interveners  ap- 
peal from  order  denying  new  trial  after  de- 
nial of  their  claim.    Dismissed. 

King  ft  King,  of  St  Louis  (Marshall  ft 
Henderson,  of  St  Louis,  of  counsel),  for  ap- 
pellants. Jones,  Hocker,  Hawes  &  Angert, 
of  St  Louis,  for  receiver.  J.  B.  Watkins,  of 
Ohilllcothe,  amicus  carle. 

BROWN,  0.  Tbe  respondent  William  L. 
Watkins  was  receiver  appointed  by  the  uir- 
cult  court  for  St.  Louis  county  in  a  suit  pend- 
ing in  that  court  in  which  Herman  L.  Webrs 
was  plaintiff  and  William  B.  Sullivan,  doing  ^-^  . 

business  by  the  name  and  style  of  Home  Co-  CjOOQIC 
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operattve  Company  of  the  City  of  St  Loais, 
Mo.,  was  defendant.  The  appellants  are  law- 
yers, and  filed  their  intervening  petition  in 
that  cause  in  which  they  alleged  that  they 
had  performed  many  and  yahiable  profes- 
sional services  in  that  capacity,  In  collecting 
assets  of  the  defendant  Home  Co-operative 
Company  to  divide  among  Its  "contract  hold- 
ers" (of  whom  plaintiif  was  one  and  sued 
as  the  representative  of  all),  and  its  credi- 
tors. The  claim  of  the  Interveners  was  re- 
ferred to  a  referee  appointed  by  the  court, 
who  found  for  the  receiver.  This  report  was 
afterward  set  aside,  and  the  cause  was 
heard  by  the  court  by  agreement  upon  evi- 
dence taken  by  the  referee.  On  June  12, 
1911,  the  court  entered  its  findings  and  judg- 
ment which,  after  a  full  review  of  the  facts, 
which  were  summarized  in  the  statements 
that  the  services  of  interveners  were  of  no 
real  or  appreciable  value  to  said  estate,  con- 
tract holders,  or  creditors,  and  are  found  by 
the  court  to  have  been  without  any  value, 
concluded: 

"And  the  court,  as  a  matter  of  law  and  eq- 
uity, upon  the  facts  found,  as  aforesaid,  finds 
and  concludes  that  the  claimants  are  not  enti- 
tled to  recover  for  any  services  rendered  by 
them  as  attorneys  for  plaintiff  in  this  cause, 
and  their  claim  for  such  sei'vices  is  denied." 

The  appellants  "thereafter,  within  four 
days,  at  the  same  term,  to  wit,  on  the  16th 
of  June,  1011,  •  •  •  filed  their  motion 
for  a  new  trial,"  which  occupies  about  35 
printed  pages  of  the  abstract,  contains  38 
elaborate  exceptions  to  the  findings  of  fact, 
and  closes  as  follows: 

"Wherefore,  in  consideration  of  the  premises, 
your  exceptors  pray  the  court  to  set  aside  the 
findings  of  fact  and  conclusions  of  law  and  de- 
cision made  herein  and  will  make  to  your  ex- 
ceptors a  reasonable  allowance,  whether  partial 
or  entire,  for  the  services  to  which  they  may 
be  entitled  aa  attorneys  for  the  plaintiffs  in 
said  suit." 

This  motion  was  continued  to  the  next  or 
September  term  of  the  trial  court,  when  U 
was  taken  up  and  overruled  on  November  20, 
1911,  by  the  following  order: 

"Herman  H.  Wehrs,  Plaintiff,  v.  William  B. 
Sullivan,  doing  business  as  Home  Co-operative 
Co.,  Defendant.  The  motion  for  rehearing  in 
the  matter  of  solicitors'  fees  of  Messrs.  King  & 
King  heretofore  filed  and  submitted  herein,  hav- 
ing oeen  duly  and  full;  considered  is  now  by 
the  court  hereby  overruled." 

At  the  same  term  on  January  3,  1912,  an 
appeal  was  granted  by  the  following  order: 

"Herman  H.  Wehrs,  Plaintiff,  v.  William  B. 
Sullivan,  doing  business  as  Home  Co-operative 
Co.,  Defendant.  Come  now  Attorneys  King  & 
King,  appellants  herein  and  tender  and  file 
their  affidavit  for  an  appeal,  and  pray  an  ap- 
peal from  the  order  of  the  court  herein  on  No- 
vember 20,  1911,  overruling  the  motion  of  said 
attorneys  King  &  King  for  a  rehearing  in  the 
matter  of  solicitors'  fees,  to  the  -Supreme  Court 
of  Missouri;  and  it  appearing  to  the  court 
that  said  appellants  have  deposited  the  sum  of 
ten  ($10.00)  dollars,  docket  fee  required  by  law, 
it  is  thereupon  ordered  that  the  said  appeal  be 
and  it  is  hereby  granted  to  the  Supreme  Court 
of  Missouri.  Ordered  further  by  the  court  on 
motion  that  said  appeUanU  King  &  Ki^  be 


and  tbey  are  hereby  given  sixty  (60)  days  from 
this  date  to  file  their  bill  of  excepaooa  in  Uiis 

cause." 

Leftve  was  gntntad  during  the  same  term 
to  file  bill  of  exceptkms,  which  was  done. 
On  August  20,  1012,  the  short  transcript  con- 
sisting of  the  two  orders  of  court  aI>ove  qnot- 
ed  was  filed  In  this  court  for  the  purpose  of 
perfecting  the  appeal.  No  copy  of  the  Judg- 
ment of  disallowance  was  placed  before  this 
oonrt  until  October  5,  1015,  when  It  was  In- 
dnded  in  the  appellants'  printed  abstract 
filed  on  that  day. 

[1]  The  question  is  thns  presented  wheth- 
er there  is  anything  before  this  court  which 
gtros  -08  jnrlsdlctloa  of  the  cause  in  tills  ap- 
peal. 

The  order  granting  the  appeal  limits  it  to 
the  order  of  the  trial  court  made  on  Novem- 
ber 20,  1911,  overmling  the  motion  of  the  in- 
tervKiers  for  a  rehearing,  which  motion  is 
properly  described  by  the  appellants  in  their 
alMtract  and  brief  as  a  motion  for  a  new  trial, 
and  a  copy  of  this  order,  and  of  tlie  order 
granting  the  aiipeal  from  it,  constitutes  the 
short  record  certified  to  this  court  In  accord- 
ance with  the  terms  ot  tbe  statute  for  the 
purpose  of  perfecting  the  appeal.  We  have 
no  power  to  amend  it  or  disregard  its  terms, 
so  that  the  question  arises  whether  or  not  the 
statute  permits  an  appeal  from  this  order. 
This  statement  carries  with  it  its  own  an- 
swer. Section  2038  of  the  Bevlsed  Statute  of 
1909,  to  which  we  must  look  for  sapport,  pro- 
vides that  an  appeal  may  be  taken  from  any 
judgment  of  any  drcnlt  court  In  the  follow- 
ing cases: 

"From  any  order  granting  a  new  trial,  or  in 
arrest  of  judgment,  or  order  refusing  to  revoke, 
modify  or  change  an  interlocutory  order  ap- 
pointing a  receiver  or  receivers,  or  dissolving 
an  injunction,  or  from  any  interlocutory  judg- 
mmts  in  actions  of  partition  which  determine 
the  rights  of  the  parties,  or  from  any  final 
judgment  in  the  case,  or  from  any  special  or- 
der after  final  judgment  in  the  cause." 

This  does  not  include  orders  overruling  mo- 
tions for  a  new  trial  for  the  simple  reason 
that  such  orders  are  but  steps  leading  to  tbe 
final  judgment  which  follows,  and  from 
which  an  appeal  is  expressly  given  by  the 
same  statute.  Until  the  motion  Is  determin- 
ed, the  matter  is  In  fieri,  and  only  upon  its 
decision  does  the  judgment  take  effect  and 
become  appealable.  State  ex  reL  v.  Smith, 
104  Mo.  419,  423,  16  S.  W.  415;  MoUter  v. 
Wabash  Ry.  Co..  180  Ma  App.  84,  168  S.  W. 
250,  253. 

[2]  The  fact  that  an  appeal  might  have 
been  taken  from  this  judgment  at  any  subse- 
quent term  upon  tbe  overruling  of  this  mo- 
tion, and  not  before,  demonstrates  that  this 
order  does  not  come  within  the  final  clause 
which  we  have  quoted  from  section  203S, 
which  refers  to  "any  special  order  after  final 
judgment  in  the  cause,"  and  that  this  clause 
refers  to  the  orders  In  special  proceedings  at- 
tacking or  aiding  the  enforcement  of  the 
judgment  after  It  baa  become  final  In  the  ac^ 
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tionln  -which  It  was  rendered.  It  Is,  however, 
only  necessary  to  say  here  that  It  does  not 
apply  to  motions  required  by  statute  to  pre- 
serve In  the  record  matters  arising  npon  tue 
trial  of  the  issues  of  fact. 

[3]  Even  If  it  be  suggested  that  this  order 
might  be  considered  by  implication  as  an  ai^ 
peal  from  the  final  Judgment,  we  have  only  to 
say  that  the  statute  provides  no  other  way  of 
bringing  it  before  us  for  the  purpose  of  re- 
view tlian  by  certified  copy  of  the  Judgment 
Itself  to  be  filed  in  this  court  Not  only  was 
the  statutory  time  for  doing  this  disregarded, 
but  it  has  not  been  done  at  all.  It  was  first 
brought  to  our  notice  by  an  uncertified  copy 
in  appellants'  printed  abstract  filed  here  on 
October  5,  1915,  when  the  cause  was  ready 
for  hearing,  nearly  four  years  after  the  over- 
ruling of  the  motion  for  a  new  trial  from 
which  this  appeal  was  attempted  to  be  taken. 
We  do  not  think  that  this  will  Justify  us  in 
bringing  it  under  the  wings  of  this  appeal  by 
taking  Jurisdiction  of  the  merits. 

The  appeal  is,  accordingly,  dismissed. 

RAILEY,  C,  not  sitting. 

PBR  CURIAM.  The  foregoing  opinion  of 
BitiOWN,  O.,  is  adopted  as  the  opinion  of  the 
Court.    All  cwicur. 

On  Rehearing. 

PER  CURIAM.  [4]  After  the  Judgment  of 
this  court,  dismissing  the  appeal,  the  appel- 
lants filed  a  certified  copy  of  the  Judgment 
disallowing  their  application,  and  secured  the 
amendment,  nunc  pro  tunc,  of  the  order 
granting  the  appeal,  so  as  to  make  it  apply 
to  that  Judgment,  and  now  ask  us  to  grant 
them  a  rehearing. 

In  the  last  paragraph  of  the  opinion  we 
held  that,  even  had  the  appeal  been  duly 
taken  from  the  Judgment  of  disallowance,  the 
failure  for  four  years  to  perfect  it  by  filing 
a  certified  copy  of  such  Judgment  in  this 
court  would  call  for  its  dismissal,  as  was 
done  npon  the  hearing.  The  failure  of  the 
respondents  to  call  attention  to  the  omission 
ought  not  to  excuse  the  appellants,  upon 
whom  the  law  devolved  that  duty. 

The  motion  for  a  rehearing  is  therefore 
overruled.  All  concur,  except  WOODSON,  J., 
absent. 


UNION  PAO.  R.  CO.  V. 
COMMISSION. 
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(Supreme  Court  of  Missouri,  OiTision  No.  1. 
July  8,  1916.  Motion  for  Rehearing  and  to 
Transfer  to  Court  in  Banc  Overruled  July  1& 
1916.) 

1.  Railboads    «=333(1)  —  Regitlatiow    awd 

contboi.  —  fobkign  cobfo&ations  subject 

TO  Staxk  Laws. 

A  foreign  railroad  company  which  has  ac- 

guirea  properlr  by  authority  of  Rev.  St.  1879, 

f  790,  IS  subject  to  all  tbe  duties,  liabilities, 

and  provisiom  of  the  laws  of  this  state  concern- 


ing railroad  corporations  as  fully  as  if  incor- 
porated in  the  state.     . 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  70;  Dec.  Dig.  <8=>33(1).] 

2.  Pbopebtt  «=»<}— I<aw0—Exi&a  TEBwrroBi- 

AL.  Effect. 
The  laws  of  a  foreign  state  have  no  effect 
to  regulate  or  control  the  conveyances.  Incum- 
brances, or  diversion  of  real  property  from  the 
use  to  which  it  has  been  devoted  by  the  laws  of 
the  state  in  which  such  real  property  is  lo- 
cated. 

[Ed.  Note. — For  other  cases,  see  Property, 
Cent  Dig.  |  3;   Dec.  Dig.  <8=»6,] 

3.  RAruiOADB  «=»160— Resui,atioit  amd  Coh- 
TB0I/—PUBU0  Sbr-vicx  CoMursBioN— Fee 
roR  Afpbovinq  Issue  or  Bonds. 

Under  Public  Service  Commission  Act  (Irfiws 
1913,  p.  6G7)  »  21,  a  fee  fixed  by  the  Public 
Service  CSoounission  amounting  to  $10,962.25  for 
issuing  a  certificate  authorusing  an  issue  of 
bonds  of  iudebtcdne.ss  by  a  railroad  company 
anounting  to  $31,848,900  to  reimburse  it  for 
expenditures,  only  $124,930.38  of  which  had 
been  expended  upon  the  property  in  the  state, 
Md  valid  and  reasonable. 

[Kd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  461,  462;   Dee.  Dig.  <S=s>150.] 

4.  Railroads  <s=s150— Public  Service  Com- 
mission —  Statutoby  Fees  —  Approval  of 

BOTTDS. 

A  railroad  company  which  avails  itself  of 
the  privileges  and  immunities  under  Public 
Service  Commission  Act,  §  21,  to  secure  the  ap- 

Sroval  of  an  issue  of  bonds,  cannot  thereafter 
eny  the  existence  of  the  power  which  it  in- 
voked, for  the  sole  purpose  of  avoiding  the  pay- 
ment of  the  fee  fixed  by  the  Legislature  for  the 
services  of  the  commission  in  approving  said 
bonds. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  461,  4&i;  Dec.  Dig.  <8=>150.] 

5.  Railroads  «=»160— Public  Sebtvicb  Com- 
mission —  Statutoby  Fees  —  Appboval  of 
Bonds. 

The  fee  chargeable  by  the  Public  Service 
Commission  under  Public  Service  Commission 
Act  f  21,  for  approving  an  issue  of  railroad 
bonds,  held  to  be  a  reasonable  and  proper  exer- 
cise of  legislative  discretion. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §1  461,  462;   Dec.  Dig.  <8=160.] 

Appeal  from  Circuit  Court,  Cole  County; 
J.  G.  Slate,  Judge. 

Writ  of  review  by  the  Union  Pacific  Rail- 
road Company  against  the  Pilblic  Service 
Ooramlsslon  of  the  State  of  Missouri  to  re- 
view the  order  of  the  commission  assessing  a 
fee  for  a  certificate  authorizing  the  issuance 
of  bonds.  From  an  order  setting  aside  the  fee 
fixed  by  the  commission  and  remanding  the 
cause  to  the  commission  with  directions,  the 
defendant  appeals.  -  Reversed  and  remanded, 
with  directions. 

Wm.  G.  Busby,  Gen.  Counsel,  of  CarroUton, 
and  Alex.  Z.  Patterson,  Asst  Counsel,  of  Jef- 
ferson aty,  for  appellant  Public  Service  C!om- 
mlssion.  R.  W.  Blair,  of  Topeka,  Kan.,  and 
L  N.  Watson,  of  Kansas  City,  for  respondent 

BROWN,  C.  The  Union  Pacific  'Railroad 
Company  is  a  Utah  corporation.  Its  principal 
office  is  in  New  York  City.  It  owns  and  oper- 
.ates  about  3,5(X)  miles  of  railroad  in  the 
states  of  Iowa,  Nebraska, 


^ssFor  otbsr  caM«  see  tame  topic  and  KBT-NUHBER  tnaU  Ker-Numbered  IMgestS  and  Ipdezet 
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Ck>lorado,  Kansas,  and  Missouri;  its  main 
lines  extending  from  Kansas  City,  Mo.,  and 
Coandl  Bluffs,  Iowa,  by  way  of  Cheyenne, 
Wyo.,  to  Ogden,  Utah.  It  was  constructed 
more  tlian  25  years  ago  and  has  been  used  for 
the  transportation  of  freight  and  passengers 
from,  to,  through,  and  between  those  states. 
It  has  about  six-tenths  of  i  mile  of  main 
tracU  in  Missouri,  extending  from  the  Kansas 
state  line  to  the  old  Union  Depot  in  Kansas 
City,  and  also  has  side  tracks,  freighthouse, 
and  other  terminals  upon  its  own  lands  in 
said  city ;  all  being  of  a  value  which  it  esti- 
mates at  $3,058,893.29.  The  book  value  of  its 
entire  property  Investment  on  June  30,  1914, 
was  $281,057,730.06. 

Of  date  June  1,  1908,  It  executed  a  "first 
lien  refunding  mortgage"  of  all  Its  property 
securing  a  proposed  issue  of  200,000,000  of 
first  mortgage  4  per  cent,  bonds,  100,000,000 
of  which  were  to  be  used  in  refunding  a  like 
amount  outstanding  of  old  first  mortgage 
bonds.  None  of  the  refunding  bonds  were 
Issued,  leaving  the  first  mortgage  still  in 
force  as  a  first  lien.  Of  the  remaining  100,- 
000,000,  $65,085,610  had  been  Issued  prior  to 
June  1, 1910.  On  September  4,  1914,  the  com- 
pany made  application  to  the  Public  Service 
Commission  of  Missouri  for  permission  to  Is- 
sue $31,848,900  more  of  bonds  secured  by  said 
new  mortgage,  to  reimburse  it  for  expenditur- 
es made  upon  the  property  for  purposes  au- 
thorized by  the  mortgage,  $124,930.38  of 
which  had  been  expended  upon  the  Missouri 
.property.  On  September  22, 1914,  the  appel- 
lant commission,  after  a  hearing,  made  its  or- 
der, granting  a  certificate  authorizing  the  is- 
sue of  said  bonds  as  applied  for,  taxed  the 
amount  of  its  fee  to  be  diarged  for  the  issu- 
ance of  said  certificate  at  the  sum  of  $10,- 
962.25,  which  was  the  amount  provided  by  the 
terms  of  section  21  of  the  Public  Service  Com- 
mission Act  of  March  17,  1913,  on  the  full 
amount  of  bonds  covered  by  said  application. 
On  the  next  day  the  secretary  of  the  oommis- 
sion  transmitted  copies  of  the  order  to  re- 
spondent's attorney  at  Topeka,  Kan.,  accom- 
panied by  Its  statement  of  the  amount  of  fee 
taxed  therefor  as  above  stated,  which  order 
was  afterward  accepted  by  respondent  in 
writing  as  follows : 

"Comes  now  Union  Pacific  Railroad  Company, 
by  A.  L.  Mohler,  its  president,  duly  authorized, 
and  hereby  accepts  the  order  of  the  commis- 
■iou,  dated  September  22, 1914,  in  the  above-en- 
titled cause,  and  agrees  to  obey  the  terms  of 
said  order." 

The  respondent  paid  the  said  snm  of  $10,- 
962.25,  the  amount  of  the  fee  sp  assessed,  after 
offering  to  pay  the  sum  of  $125  based  upon  the 
proportion  the  amount  so  expended  in  Mis- 
souri bore  to  the  whole  amount  of  the  bonds 
to  be  Issued,  which  offer  was  refused  by  the 
commission.  It  then  offered  to  pay  $250,  the 
minimum  fee  authorized  by  the  statute,  which 
was  also  refused.  At  the  same  time  it  made 
the  following  protest  in  writing: 

"Union  Pacific  Railroad  Company  hereby  pays 
under  protest  the  auin  of  $10,962^25,  being  tbe 


amount  of  fees  assessed  and  demanded  for  cer- 
tificate authorizing  the  issue  by  said  company 
of  $31,848,900,  face  value,  of  additional  first 
lien  and  refunding  mortgage  bonds. 

"Protest  is  made  upon  the  pounds :  (1)  That 
said  assessment  is  not  authorized  by  the  Public 
Service  Commission  Lew  of  the  state  of  Mis- 
souri, approved  March  17,  1913,  under  which 
It  purports  to  have  been  made:  and  C2)  that 
if  sudi  assessment  is  authorized  by  said  statate, 
said  statute  and  said  assessment  are  in  con- 
flict with  the  Constitution  of  the  United  States 
and  the  amendments  thereto,  in  that  they  impose 
a  burden  and  tax  on  the  interstate  boainess  of 
said  company,  and  a  burden  and  tax  upon  sud 
company  s  property  beyond  the  limits  of  the 
state  of  Missouri. 

"And  you  are  hereby  notified  that  this  pa^ 
ment  is  made  involuntarily  and  under  doren, 
and  without  waiving  the  assertion  and  claim 
that  the  assessment  is  illegal,  unauthorized  and 
void,  and  such  payment  is  made  solely  to  escape 
the  penalties  prescribed  and  to  prevent  the  rer- 
ocanon  of  the  certificate  issued  berdn,  and  to 
enable  said  company  to  issue  and  sell  the  bonds 
referred  to  in  said  certificate  which  are  neces- 
sary to  the  carrying  on  of  the  business  as  s 
common  carrier. 

"You  are  further  notified  that  a  petition  for 
rehearing  of  the  decision  fixing  the  fees  herein 
at  the  sum  of  ten  thousand  nine  hundred  sixty- 
two  dollars  and  twenty-five  cents  ($10,962.25) 
will  be  immediately  filed  and  such  further  pro- 
ceedings will  be  taken  as  are  necessary  to  re- 
cover such  sum  less  the  sum  of  one  hundred  and 
twenty-five  dollars  (^125.00)  this  day  tendered 
as  the  legal  fees  herein,  and  you  are  further  re- 
spectfully notified  not  to  disburse  the  money 
hereby  paid  until  the  legality  of  the  fees  are 
finally  determined." 

It  then  Immediately  filed  Its  motion  for  a 
rehearing  upon  said  assessment  of  the  fee, 
which  was  overruled  by  respondent,  and  the 
record  was  then  taken  by  writ  of  review,  as 
provided  In  section  111  of  the  Public  Service 
Commission  Act,  to  the  circuit  coTirt  for  Cole 
county,  where,  upon  hearing,  it  was  consid- 
ered and  adjudged  that  the  order  of  resptrnd- 
ent  "fixing  the  fee  for  the  issuance  of  bonds 
by  the  plaintiff  Union  Pacific  Railroad  Com- 
pany, amounting  to  $31,848,900,  at  the  sum  of 
$10,962.25,  was  and  is  unreasonable  and  un- 
lawful," and  the  said  order  was  therefore  set 
aside  by  the  circuit  court  which  fixed  the 
fee  to  be  paid  by  the  respondent  at  $250,  the 
minimum  fee  provided  by  said  section  21  of 
the  act,  and  remanded  the  cause  to  the  ap- 
pellant commission  with  direction  to  enter 
its  order  fixing  the  fee  at  that  amount.  It  is 
from  this  order  that  the  present  appeal  Is 
taken. 

I.  The  respondent  railroad  comiiany  has 
furnished  us  with  an  elaborate  argument  as 
to  the  power  of  the  Public  Service  Commis- 
sion, under  the  terms  of  the  statute  whidt 
created  it,  to  take  cognizance  of  the  issue  of 
these  bonds,  and  also  upon  the  powet  of  the 
General  Assembly  to  confer  su<^  jurisdlctioo, 
as  affected  by  certain  provisions  of  the  fed- 
eral Constitution  relating  to  interstate  com- 
merce and  the  property  rights  guaranteed  by 
the  first  section  of  the  fourteenth  amendment 
to  that  instrument.  However  interestiog 
these  questions  may  be,  we  most  not  lose 
sight  of  the  nature  and  scope  of  the  proceed- 
ing In  which  they  are  presented.  '   ' — -  ^  ^ 
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It  was  imtltuted  by  the  presentation  to  the 
appellant  commission  of  an  elaborate  petition 
setting  forth  at  length  the  organization  of  the 
respondent,  its  flnancial  condition,  and  the 
purpose  for  which  it  desired  to  issue  the 
bonds  In  question,  and  asking  the  authority 
of  the  commission  for  that  purpose.  It  does 
not  question  the  constitutionality  of  the  pro- 
vision of  the  Public  Service  Oommission  Act 
which  the  petitioner  was  Invoking  for  that 
purpose,  nor  intimate  that  the  commission 
was  wlUiout  authority  to  grant  it  the  desired 
relief.  What  it  wanted  was  such  authority 
as  the  commission  could  grant  under  the  act, 
for  the  purpose,  as  It  now  explains,  not  only 
of  protecting  itself  and  its  agents  from  penal- 
ties provided  in  the  act,  but  to  give  value  to 
the  securities  by  such  evidence  of  their  validi- 
ty and  security  as  the  inquiry  and  action  of 
the  commission  might  afford.  The  respondent 
obtained  and  accepted  the  coveted  order,  and 
mad«  no  attempt  to  have  It  vacated  or  modi- 
fled  In  respect  to  the  authority  it  granted,  but, 
whllft  retaining  its  benefits,  denies  its  liability 
to  pay  the  amount  which  the  act  prescribes  as 
compensation  to  the  state  for  the  issue  of  the 
certificate.  Even  Its  motion  for  a  rehearing 
before  the  commission  is  confined  solely  to 
the  assessment  of  the  fee,  so  that  both  par- 
ties agree  that  the  only  question  in  this  ap- 
peal is  whether  the  respondent  should  be  re- 
quired to  pay  the  sum  of  $10,962J26  a»  as- 
sessed by  the  commission,  or  $260  as  deter- 
mined by  the  circuit  court  by  the  Judgment 
from  which  this  appeal  is  talcen.  The  re- 
spondent has  elected,  without  protest,  to  sub- 
mit Ihielf  to  the  Jurisdiction  of  the  commis- 
sion, and  is  satisfied  with  the  judgment  of  the 
drcnlt  court.  It  desires  to  obtain  the  Indorse- 
ment  of  the  appellant  oommission  as  cheaply 
as  It  can,  and  the  price  is  the  only  thing 
with  which  we  have  to  deal. 

[1,2]  II.  It  Is  true  that  reopondent  now 
suggests  that  it  would  not  have  applied  for 
this  order  but  for  the  stringent  provisions  of 
the  Public  Service  Commission  Act.  This 
may  t>e  true,  but  we  can  see  in  the  record 
many  reasons  why  It  might  have  desired  the 
indorsement  of  the  state  as  to  this  security 
ev&i  bad  no  penalty  been  Imposed  by  the  act. 
It  has  more  than  $3,000,000  worth  of  real 
property  In  the  state  acquired  by  authority 
of  a  statnte  which  Imposes  the  condition  that 
It  shall  be  ttnbject  to  all  the  duties,  llabUltles, 
and  provisions  of  the  laws  of  this  state  con- 
cerning railroad  corporations  as  fully  as  if  in- 
corporated in  this  state.  1  R.  S.  Mp.  1879,  { 
790.  It  was  incorporated  under  the  laws  of 
Utah  from  which  It  takes  its  general  powers. 
While  we  have  no  doubt  that  the  Congress  of 
the  United  States  might  constitute  corpora- 
tlona  In  the  exercise  of  its  constitutional  pow- 
ers with  reference  to  commerce  between  the 
states,  we  do  not  think  It  has  ever  been  con- 
tended that  It  might  carry  the  laws  of  one 
state  into  the  Jurisdiction  of  another  without 
giving  them  Its  own  authority  by  re^nact- 
ment.    It  la  Incompetent  for  Utah  under  any 


guise  to  direct  how  real  property  within  the 
Jurisdiction  of  this  state  shall  be  conveyed. 
Incumbered,  or  diverted  from  the  use  to 
which  it  has  been  devoted  by  our  laws.  As 
we  said  In  the  late  case  of  De  I/ashmutt  v. 
Teetor,  261  Ma  412,  loc  dt  483.  434,  169  S. 
W.  34: 

"It  Is  not  to  be  conceived  that  any  govern- 
ment would  permit  the  title  to  the  lands  which 
constitute  the  foundation  and  define  the  ter- 
ritorial limits  of  its  sovertignty  to  depend  up- 
on the  operation  of  the  laws  of  any  foreign  state 
or  nation.  Real  estate  transfers  of  every  de- 
scription, whether  by  act  of  tlie  parties  or  by 
operation  of  law,  depend,  for  their  validity  and 
effect,  upon  the  laws  of  the  jurisdiction  in  which 
the  property  is  situated." 

In  this  case  It  Is  sought  to  Incumber  this 
f8,000;000  worth  of  property  by  a  mortgage  of 
(31,000,000,  and  Its  validity  and  conformity 
to  the  provisions  of  our  own  laws  would 
evidently  receive  valuable  support  from  the 
sanction  of  the  state  through  its  own  agency, 
at  least  so  far  as  the  Missouri  security  goes. 
In  this  particular  case  a  property  of  the  book 
value  of  $281,000,000,  of  which  the  Kansas 
City  terminal  was  a  part,  was  already  Incum- 
bered with  mortgages  to  secure  bonds 
amounting  to  more  tlian  $165,000,000)  to 
which  this  $31,000,000  was  to  be  added.  Its 
capital  stock  outstanding  consisted  of  more 
than  $222,000,000  of  common  stock  and  about 
$100,000,000  of  preferred  stock.  The  bonds 
In  question  were  to  go  Into  the  treasury  of 
the  company  to  reimburse  it  for  moneys  that 
it  claimed  to  have  expended  during  the  pre- 
ceding five  years  for  betterments;  but  wheth- 
er this  money  bad  come  from  its  earnings  or 
from  speculation  or  from  former  issues  Of 
bonds  and  stocks  neither  the  lawyers  before 
the  commission  nor  Its  auditor  who  was 
present  tmew.  The  common  stock  had,  while 
this  $81,000,000  was  being  expended,  paid  div- 
idends amounting  to  $100,000,000,  while  the 
preferred  stock  had  paid  dividends  amount- 
ing to  $20,000,000.  Under  these  circumstanc- 
es, who  shall  say  that  it  was  not.  of  interest 
to  the  purchaser  of  these  securities  as  well 
as  to  the  state  v^etber  these  betterments 
had  been  paid  for  from  capital  already  ap- 
plicable to  that  use  or  from  earnings,  and 
the  opinion  of  the  commission,  expressed  la 
Its  order,  that  the  bwids  came  fairly  within 
the  provision  of  the  mortgage,  would  not  be 
of  advantage  In  their  disposition. 

[3]  III.  The  fee  fixed  by  law  for  this  In- 
quli7  is  primarily  to  reimburse  the  state  for 
the  maintenance  of  the  commission  and  is 
In  no  sense  a  tax  In  the  ordinary  meaning  of 
that  term.  The  Legislature  has  seen  fit  to 
distribute  this  burden  upon  a  plan  bavlng 
reference  to  the  value  and  Importance  of 
the  services,  which  are  highly  technical  In 
their  nature.  The  matter  lay  in  Its  oonstlta- 
tlonal  discretion,  and  the  plan  adopted  was 
clearly  within  that  discretion  and  Is  em- 
bodied In  section  21  of  the  act,  which,  so  far 
as  It  refers  to  this  partlcalar  fee  la  as  fol- 
lows: .--.y.i.^v.0,  ^y     - 
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"The  commission  shall  charge  and  collect  the 
following  fees.  •  •  •  For  certiflcate  author- 
izing an  issue  of  bonds,  notes  or  other  evidences 
of  indebtedness,  one  dollar  for  each_  thousand 
dollars  of  the  face  value  of  the  authorized  issue, 
or  fraction  thereof,  up  to  one  million  dollars, 
and  fifty  cents  for  each  one  thousand  dollars 
over  one  million  dollars  and  up  to  ten  milli<»i 
dollars,  and  tvirenty-five  cents  for  each_  one 
thousand  dollars  over  ten  million  dollars,  with  a 
minimum  fee  in  any  case  of  two  hundred  and 
fifty  dollars." 

The  assessment  was  made  In  exact  ac- 
cordance with  this  legislative  direction  which 
affords  the  only  rule  for  the  guidance  of  the 
commission.  The  powers  of  the  eommisslon 
having  been  Invoked  and  exercised  under  the 
act  which  created  it,  we  must  look  to  the  act 
lor  the  terms  imposed.  The  aBsessment  of 
the  commission  must  therefore  be  sustained. 

[4]  IV.  We  have  already  held  that  the  re- 
spondent, having  without  protest;  or  question, 
availed  itself  of  the  privileges  and  Immuni- 
ties incident  to  compliance  with  the  Public 
Service  Act  at  the  expense  of  the  state,  can- 
not now  deny  the  existence  of  the  power  which 
It  invoked,  for  the  sole  purpose  of  avoiding 
the  payment  of  the  fee  fixed  by  the  Legisla- 
ture for  the  same  services  before  it  requested 
their  performance.  We  have  also  held  that 
this  fee  was  fixed  by  law  in  the  reasonable 
exercise  of  the  legislative  discretion,  and  Is 
therefore  reasonable  and  proper,  and  mast 
now  be  paid.  It  remains  to  notice  in  a  gen- 
eral way  the  cases  cited  by  the  respondent 

[5]  These  may  be  divided  into  four  classes: 

(1)  Those  like  the  Missouri  case  of  West- 
lake  &  Button  v.  St  Louis,  77  Mo.  4J,  46  Am. 
Rep.  4,  in  which  we  properly  held  that, 
where  a  water  rate  greater  than  that  per- 
mitted by  law  had  been  paid  under  business 
dnress,  the  excess  might  be  recovered  back; 

(2)  those  cases  in  which  equity  is  Invoked  on 
the  ground  that  the  remedy  at  law  is  ren- 
dered burdensome  and  dangerous  by  the 
pains  and  penalties  by  which  it  is  Jeopardiz- 
ed, as  In  .the  late  cases  of  which  Ex  parte 
Xoung,  209  U.  S.  128,  28  Sup.  Ct  441,  52  L. 
Ed.  714,  18  Ia  R.  A.  (N.  8.)  932,  14  Ann.  Gas. 
764,  Is  typical;  (3)  those  cases  in  which  it  Is 
sou^t  to  enforce  such  excessive  penalties,  as 
in  Railway  v.  Tucker,  230  D.  S.  840,  33  Sup. 
Ct.  961,  57  L.  Ed.  1607 ;  and  (4)  those  cases 
In  which,  as  in  Railway  v.  O'Connor,  223  U. 
S.  280,  32  Sup.  Ct  216,  56  II  Ed.  436,  Ann. 
Cas.  1918C,  1060,  it  is  sought  to  recover 
back  ill^al  taxes  paid  with  protest  under 
duress  of  the  pains  and  penalties  and  busi- 
ness annoyance  and  injury  which  might  re- 
sult from  permitting  them  to  remain  ap- 
parent charges  against  property.  It  is  plain 
that  snch  cases  have  no  relation  to  a  case  in 
which  it  is  sought  to  avoid  paying  to  the 
state  the  statutory  fee  for  services  perform- 
ed at  the  request  of  the  complaining  party, 
relying  upon  its  own  Judgment  as  to  th^r 
legal  necessity  or  desirability. 

The  Judgment  of  the  circuit  court  for  Cole 


county  is  reversed,  and  the  cause  remanded 
to  that  court,  with  directions  to  affirm  the 
action  of  the  Public  Service  Commission  In 
assessing  the  fee  to  be  paid  by  the  respondent 
at  the  amount  of  $10,962.26. 

Bailey,  c,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
Court.  All  concur,  except  WOODSON,  J^  not 
sitting;   BOND,  J.,  in  result 


McWHiRT  V.  CHICAGO  &  A.  R.  CO.  et  al. 
(No.  17000.) 

(Supreme  Court  of  Missouri,  Divinon  No.  1. 
June  2.  1916.  Motion  to  Transfer  to  CJourt  in 
Banc  Overruled.     July  3,  1916.) 

1.  Rahsoadb  «=!>259(1)  —  Opbbatioii— Iwu- 
BiEs  TO  Pedestbians— laABiun  of  Lessor 
Road. 

A  railroad  company,  which  leases  its  tracks 
to  another  company,  is  liable  for  injuriei  lb 
pedestrians  by  negligence  of  the  lessee  com- 
pany, equally  with  such  company,  under  spe- 
cific provision  of  Rev.  St.  1909.  j  3078  (Act 
March  24,  1870  [I/aws  1870,  p.  90]). 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  §g  802,  S06,  808^  813;  De&  Dig. 
<8=»269(1).] 

2.  Contiwhance  e=s31— Gbotjitds— Sttbpbisi 
— Chabactbb  of  Bvidewc*. 

Where  a  case  was  once  tried  on  the  theory 
that  plaintiff  was  struck  by  cars  attached  to  a 
switch  engine,  introduction  of  evidence  at  the 
second  trial,  tending  to  show  that  he  was  struck 
by  a  singlo  car  shunted  onto  a  crossins,  is  not 
ground  for  continuance  for  surprise  where  the 
case  was  submitted  on  the  same  theory  as  at 
the  first  trial,  as  it  is  merely  ctiraulative  of 
conditions  surrounding  the  injury,  and  defend- 
ant could  not  assume  that  evidence  on  the  sec- 
ond trial  would  be  no  different  than  on  the  first 
[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  i  OS;   Dec  Dig.  <S=>31.1 

8.  GownnCANCB!  «=»S1  — Gboundb— Scspmse 

—Chabactbb  or  Evidknok. 
(Continuance  on  the  ground  of  surprisa  ess 
be  granted  only  when  the  evidence  introduced  is 
of  snch  character  or  the  drcnmstances  of  iti 
introduction  are  such  as  to  indicate  that  the 
other  par^  has  not  only  been  misled,  but  prej- 
udiced. 

(Ed.  Note.— For  other  cases,  see  CSontinoaiioe, 
Cent  Dig.  §  98;   Dec  Dig.  <S=»31.1 

4.  Pleading  «=9438(10)— Aidbb  bt  Vbbmct- 

SUFFICIENCT    OF    PeTITIOW. 

An  objection  to  the  petition  for  duplicity 
comes  too  late  after  the  verdict 

[E3d.  Note.— For  other  cases,  see  Pleadug. 
Cent  Dig.  S  1476;    Dec  Dig.  «=»4S3(10).l 

5.  Action    «=5»38(4)— Plkadijio— Dvpliciti— 
Personai.  Injtjbibs. 

A  petition,  seeking  recovery  for  injoriea  to 
a  pedestrian  at  a  crossing,  is  not  bad  for  du- 
plicity in  alleging  several  grounds  of  negligence, 
all  going  to  the  ultimate  fact  that  plaintiff  vr«s 
injured  at  a  traveled  crossing  l>ecause  of  fail- 
ure to  watefa  and  warn  him. 

[Ed.  Note.— For  other  cases,  see  Action,  Ctnt 
Dig.  §  549;   Dec  Dig.  «rs>3S(4).] 
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6.  Rahjioads  <e3>>845(8)— iNJtTsiBs  to  Pcdbs- 

*alAN8  —  AonONS— EVIDBNCB— Admisbibil- 
ITT. 

Altbongh  there  wah  no  complaint  as  to  posi- 
tion of  cars  near  the  point  of  plaintiff's  injury, 
evidence  <»i  that  question  cannot  be  excluded 
from  consideration  by  the  jury,  since  it  is  from 
such  surrounding  facts  and  conditions  that  lia- 
bility is  to  be  determined. 

[EJd.  Note. — For  other  cases,  see  Jlailroads, 
Cent.  Dig.  g  U16;  Dec.  Dig.  «=»345(3).1 

7.  Trial  €='418— Pemurbeh  to  Evidencb— 
Waivkb  or  Objectioits. 

Refusal  of  instructions  in  the  nature  of  de- 
murrers to  the  evidence  need  not  be  reviewed, 
where  the  party  requesting  them  afterwards  in- 
troduced evidence,  abandoning  his  position  in- 
dicated by  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dljr.  §  981;    Dec.  Dig.  «=»418.] 

8.  Razlboads    $=s312(3)  —  Operation— IwjTT- 

KIE8   TO    PeDEBTBIANS — NEQUGEXCB. 

Tt  is  gross  negligence  for  the  engineer  in 
switching  operations  to  approach  a  traveled 
street  crossing  from;  a  point  600  feet  distant 
without  giving  any  of  toe  signals  required  by 
statute. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  900;   Dec.  Dig.  «s>312(3).] 

9.  RAII.BOADS  «=9312(11),  333(3)— Operatiow 

— 'INJTTBIKS  TO    PEDESTRIANa— NbOUGENCB— 

OONTBIBDTOBT  NeOUOBNCE. 
Where  a  pedestrian,  on  approaching  a  rail- 
road crossing,  and  oeeins  a  movine  lantern  at 
one  side,  watched  it  while  crossing  and  was 
struck  by  the  blind  end  of  switching  train,  which 
approached  without  warning  and  without  a 
light  on  the  front  car,  from  the  opposite  direc- 
tion, he  was  not  contributorily  negligmt,  but 
the  railroad  was  negligent  in  failing  to  provide 
ft  light. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  «  999,  1082;   Dec.  Dig.  <S=>312(11), 

10.  Railroads  "©ssSSOCS)— Operatiow- Iwjtr- 
BiES  TO  Pedestrians— CoNTiWBTTTOBT  Neo- 
uo«WCE— B  videncb— StrmciK  not. 

The  mere  fact  that  plaintiff  had  had  two 
drinks  of  whisky,  and  that  a  bottle  of  whisky 
was  fonnd  in  his  pocket,  does  not  show  contribu- 
tory negligence,  in  the  absence  of  evidence  that 
such  facts  caused  him  to  relax  vigilance,  nor 
does  it  absolve  the  railroad  from  Its  neRUgence, 
but  it  do<'s  no  more  than  make  it  a  Jury  question. 
[Ed.  Note. — For  other  cases,  s<"»  Railroads, 
Cent.  Dig.  I  1166;    Dec.  Dig.  «8=!>8«K1.3).] 

11.  Avpr.A-L   ANi>    Error    *=>10!WC1)— Harm- 

UESS   EBROB— BVIDENCB. 

Admission  of  evidence,  showing  visual  con- 
ditions at  time  and  point  of  plaintiff's  injury,  is 
not  prpjudirial;  .mich  facts  being  material  to  a 
determination  of  liability. 

[Ed.  Note. — ^Por  other  cases,  see  Anneal  and 
Error.  Cent  Die.  H  1068,  1069,  4153,  4157; 
D«:.  Dig.  «8='1050(1).] 

12.  Damaqes  «=2>132(10)— ExcxssrvK  Dauao- 

ES— -VMOUNT. 
Verdict  of  $10,000  to  a  pedestrian  whose 
injuries  in  a  railway  crossing  accident  neces- 
sitated amputation  of  one  leg  below  the  knee, 
and  whose  other  foot  was  crushed  and  broken, 
but  not  permanently  disabled,  and  who  received 
injuries  about  the  head,  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  8  881;  Dec.  Dig.  <8=»132(10).] 

13.  Damages  €=>96—MEAauBK— Personal  In- 

JUBIES. 

In  determining  damages  for  personal  Inju- 
riea,  the  jury  must  consider  the  loss  of  earn- 
ing capacity  and  the  physical  and  mental  ca- 


pacity to  ebjoy  the  frdits  of  Us  labor,  from 

which    grows    mental   suffering,    resulting   from 
physical  disability  and  disfigurement. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  f§  22^-229;   Dee.  Dig.  «=>9e.] 

Appeal  from  Circuit  Court,  Ralls  County; 
William  T.  Ragland,  Judge. 

Action  by  William  J.  McWhlrt  against  the 
Chicago  &  Alton  Railroad  Company,  and  an- 
other. Judgment  for  plaintiff  and  defend- 
ants appeal.    Afflrmed. 

Scarrltt,  Scarritt,  Jones  &  MiUer,  of  Kan- 
sas City,  for  appellants.  E.  S.  Gantt,  of 
Mexico,  Mo.,  J.  S.  Gatson,  of  Vandalla,  Ben. 
E.  Hulse,.  of  Hannibal,  and  E.  U  Alfoid,  of 
Perry,  for  respondent 

BROWN,  O.  This  is  a  suit  for  personal 
injury  alleged  to  have  been  received  from 
the  negligent  operation  of  tbe  eu^ne  and 
cars  of  the  defendant  Chicago  &  Alton 
Railroad  Company,  an  Illinois  corporation 
operating  a  railroad  through  tbe  city  of  Van- 
dalla in  this  state  as  the  lessee  of  tbe  Lou- 
isiana &  Missouri  River  Railroad  Company, 
a  Missouri  corporation  which  is  sued  by  rea- 
son of  its  alleged  liability  as  lessor.  Tbe 
petition  alleges,  In  substance,  that  tbe  acci- 
dent occurred  while  the  plaintiff  was  cross- 
ing the  tracks  of  defendants  upon  a  public 
road  or  street  in  that  city  called  D  street, 
where  "be  was  struck  by  cars,  engine,  and 
tender"  being  backed  west  on  defendants' 
tracks,  across  the  street.  The  particular  al- 
legations of  negligence  upon  which  the  plain- 
tiff depends  are:  (1)  That  tbe  crossing  is  at 
all  times  extensively  used  by  persons  on  foot 
and  in  vebicles,  and  it  was  tbe  duty  of  de- 
fendants to  have  tbeir  locomotives  and  cars 
under  full  control  and  a  light  on  tbe  front  of 
cars  being  moved  at  night  at  that  place  and 
some  person  in  advance  and  on  the  front  end 
of  such  cars  moving  over  said  crossing  in  or- 
der to  give  travelers  crossing  the  track  the 
necessary  warning  of  the  approach  of  such 
cars,  but  that  defendants  and  tbeir  agents  and 
servants  in  violation  of  their  duty  carelessly 
ran  a  train  of  cars  and  locomotive  back- 
wards up  to  and  over  said  crossing,  and  neg- 
ligently and  carelessly  failed  to  keep  a  look- 
out for  persons  thereon.  (2)  That  the  defend- 
ants did  not,  within  80  rods,  or  within  any 
other  distance  of  said  crossing,  ring  the  bell 
or  blow  the  whistle  on  said  cars  and  locomo- 
tive, and  keep  the  same  ringing  and  blowing 
until  tbe  engine  bad  passed  tbe  crossing,  but 
negligently  and  carelessly  and  unlawfully 
failed  to  give  any  signal  at  all  of  tbe  ap- 
proach of  said  train  at  said  crossing,  but 
negligently  ran  the  said  cars  against  said 
plaintiff.  (3)  That  the  defendants  carelessly 
and  negligently  backed  said  cars,  engine,  and 
tender  upon  and  across  said  street  without 
having  any  one  In  charge  thereof,  and  with- 
out having  any  one  in  advance  of  said  cars 
to  indicate  their  approach,  and  without  hav- 
ing any  one  at  tbe  front  end  of  said  cars  to 
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keep  a' lookout  for  pedeBtrians,  who  were,  as 
defendants  knew,  In  the  habit  of  crossing  the 
tracks  at  that  point  frequently  at  all  hours 
of  the  day  and  night 

D  street  is  the  principal  business  street  of 
the  city  of  Vandalla,  and  Is  sometlmea  called 
Main  street.  It  Is  crossed  at  right  angles  by 
the  three  tracks  of  the  railroad,  which  run 
approximately  east  and  west  through  the 
city.  The  main  track  Is  on  the  north  side; 
then  comes  the  passing  track  and  business 
track  In  that  order.  The  freight  and  passen- 
ger station  Is  west  of  D  street  on  the  north 
side  of  the  main  track.  The  passing  track 
connects  with  the  main  track  by  switch, 
about  600  feet  east  of  D  street.  The  busi- 
ness track  leaves  the  passing  track  about 
100  feet  west  of  the  eastern  connection  of  the 
latter.  These  tracks  are  parallel,  and  so 
close  together  that  the  three  occupy  a  space 
of  only  31  feet  The  business  houses  front- 
ing on  the  east  side  of  D  street  extend  to 
within  21  feet  of  the  business  track  on  the 
south,  while  those  north  of  the  railroad  be- 
gin about  43  feet  from  the  north  rail  of  th' 
main  track,  leaving  a  right  of  way  of  about 
95  feet  exclusively  occupied  by  the  railroad 
company.  At  between  8  and  0  o'clock  In  the 
evening  of  the  day  of  the  accident  (May  11, 
1910)  train  No.  130,  a  freight  train,  going 
east,  came  Into  Vandalla  and  stopped  at  the 
depot,  where  it  had  orders  to  pick  up  two 
cars  standing  on  the  business  track  west  of 
D  street  Counting  from  the  east,  these  were 
the  fourth  and  fifth  cars  in  a  string  standing 
coupled  together.  The  engine  was  cut  off 
with  its  tender  and,  with  the  head  brakeman, 
went  to  get  these  cars.  Proceeding  east  to 
the  switch,  which  with  the  switch  to  the  busi- 
ness track  was  lined  by  the  brakeman,  it 
backed  west  on  the  business  track  across  D 
street  brought  out  the  five  cars,  put  the  two 
west  ones  onto  the  main  track,  and  went 
back  with  the  other  three  to  set  them  on  the 
business  track  west  of  D  street,  where  he 
bad  found  them.  When  the  front  car  came 
to  the  sidewalk  on  the  east  side  of  T>  street 
the  plaintiff,  wbo  was  going  north  on  that 
walk,  had  just  stepped  upon  the  track,  and 
was  struck  by  it  and  seriously  injured. 
These  movements  will  be  more  fully  describ- 
ed in  tbe  opinion.  D  street  is  64.6  feet  wide. 
Near  its  west  line  and  about  10  feet  north  of 
the  main  track  was  an  electric  bell,  which 
one  of  defendants*  brakemen  testified  was 
set  so  that  when  the  switches  were  lined  for 
the  passing  and  business  tracks,  it  would 
ring,  and  that  it  was  ringing  at  tile  time  of 
tbe  accident  Plaintiff's  evidence  tended  to 
prove  that  it  was  not 

Several  of  plaintiff's  witnesses  testified 
without  objection  on  the  part  of  defendants 
that  before  the  accident  a  car  or  cars  stood 
upon  the  business  track  just  east  of  the 
east  line  of'D  street,  find  some  of  them  tes- 
tified, also  without  objection,  that  they  were 
in  a  building  near  by  and  heard  a  crash  as 
if  cars  were  coupling,  and  sgoa  afterwards 


heard  cries,  and  ascertained  that  flte  acd" 
dent  had  occurred.  At  tbe  close  of  plain- 
tiff's evidence  defendants  moved  for  an  in- 
struction in  the  nature  of  a  demurrer  to  the 
evidence,  which  was  refused.  At  this  itAnt 
in  the  trial  the  defendants  filed  an  affidavit 
of  surprise,  and  for  a  continuance,  the  nature 
of  which  Is  sufficiently'  shown  by  tbe  follow- 
ing colloquy  between  tbe  attorneys  at  tbe 
time: 

"Mr.  Jones:  1  wonld  like  a  few  minntm  to 
prepare  an  affidavit  of  surpriBe.  This  evidence 
about  any  cars  standing  on  the  track  comes  as 
an  absolute  surptiM  to  us,  because  nothing  in- 
timated that  in  the  petition,  and  there  was  at 
the  last  trial  not  even  a  suggestion  of  any  cars 
standing  upon  that  track — 

"Mr.  Gantt:  I  will  state  to  the  court,  Mr. 
Jonea  says.  That  came  as  a  surprise  to  him, 
this  evidence.'  I  really  think  I  was  tbe  one 
that  was  surprised.  I  did  not  know  about  it 
at  the  time  of  the  trial — 

"Mr.  Jones:  Tou  admit  when  yon  wrote  the 
petition  you  did  not  Imow  about  that? 

"Mr.  Gantt:  Yes,  sir;  I  did  not  know  that 
there  were  any  cars  standing  there." 

Affidavits  and  application  for  a  continn- 
anee  was  then  filed  and  overruled  by  the 
court,  and  exception  saved.  The  defendants 
then  introduced  their  evidence,  after  which 
they  renewed  their  request  for  peremptory 
Instructions  which  were  again  refused. 
When  the  evidence  was  all  In,  plaintiUf  atwu' 
doned  all  the  charges  of  negligence  contained 
In  the  petition  except  the  failure  to  give  stat- 
utory or  other  sufflcietit  signals  as  the  cars 
approached  and  entered  uiwn  the  street 
crossing,  and  at  his  Instance  the  jury  were 
especially  instructed  that  if  the  agents  and 
servants  of  tbe  railroad  company  in  charge 
of  tbe  train  and  cars  should  elect  to  give 
other  signals  and  warnings  instead  of  either 
ringing  the  bell  or  sounding  the  wbistle,  they 
might  do  so,  and  omit  the  statutory  signals, 
provided  such  other  signals  were  sutficient 
to  give  notice  to  a  careful  and  observant  per- 
son on  or  near  the  crossing  that  a  train  of 
cars  was  approaching  it,  and  that  there  was 
no  evidence  of  any  other  acts  of  negligence 
charged  In  the  petition.  It  instructed,  at  de- 
fendants' Instance,  and  in  many  forms,  upon 
the  subject  of  contributory  negligence,  but 
refused  to  Instruct  that  section  3078  of  the 
Revised  Statutes  1909  is  not  applicable  to 
tbe  defendant  Louisiana  &  Missouri  River 
Railroad  Company,  and  that  in  its  applica- 
tion to  that  company  it  Is  unconstitutional 
and  void.  There  was  a  verdict  and  Jadgment 
for  $10,000  against  both  defendants. 

[1]'l.  For  the  fourth  time  tbe  defendant 
coriwrations  are  in  this  court,  asking  us  to 
construe  the  lease  dated  August  1,  1870,  by 
which  the  defendant  Louisiana  &  Missouri 
River  Railroad  Company  leased  this  railroad 
property  to  the  predecessor  of  its  oodefend- 
ant  under  the  very  circumstances  out  of 
which  this  suit  has  grovrn,  and  to  declare 
the  act  of  March  24,  1870  (Laws  1870,  p.  90), 
unconstitutional  In  so  far  as  It  attempts  to 
make  the  lessor  liable  for  the  negligence 
the  leE3e&     Fieming  v.  Railroad,  263 
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180,  172  S.  W.  S55 ;  Brown  t.  RaUroad.  256 
Mo.  522,  165  S.  W.  1060;  Markey  v.  Hallroad, 
1S5  Mo.  348,  84  S.  W.  61.  Long  before  the 
first  of  these  cases  came  before  us,  the  moat 
of  the  questions  Involved  had  necessarily 
been  construed  and  determined  in  Smith  v. 
Pacific  R.  B..  61  Mo.  17  (1875),  and  the  last 
in  the  category  which  the  ingenuity  of  ap- 
pellants has  suggested  was  expressly  deter- 
mined against  them  In  the  Fleming  Case. 
We  are  still  satisfied  with  our  decision  in 
that  case,  and  hold  that  the  Louisiana  & 
Missouri  Biver  Company  is  liable  with  the 
Chicago  &  Alton  Railroad  Company  in  cases 
of  this  character. 

[2, 3]  2.  Nor  are  we  Impressed  by  the  force 
of  the  defendants'  contention  that  the  court 
erred  in  overruling  the  application  for  con- 
tinuance made  at  the  close  of  plaintiffs  evi- 
dence, on  the  ground  of  surprise  by  plalntlfTs 
testimony  to  the  effect  that  before  the  acci- 
dent occurred  cars  were  standing  upon  the 
track  on  both  sides  of  the  crossing,  and  that 
some  men  In  a  building  near  by  heard  a  noise 
as  of  the  impact  of  cars,  and  cries  or  calls 
at  the  place  of  the  accident,  which  occurred 
at  that  time.  The  aflidavlt  for  continuance 
showed  that  the  cause  had  been  tried  upon 
the  same  petition  in  Audrain  county;  that  It 
was  then  tried  upon  the  theory  that  the 
plaintiff  had  been  struck  by  the  foremost  of 
a  string  or  drag  of  cars  attached  to  and  be- 
ing pushed  by  an  engine  over  the  crossing, 
and  that  no  evidence  had  been  Introduced  in 
that  trial  as  to  plaintifC  having  been  injured 
by  a  car  which  was  not  at  that  time  attached 
to  any  train  or  other  car,  but  was  "shunted" 
by  the  impact  onto  the  crossing.  This  the- 
ory was  not  submitted  to  the  jury.  If  the 
evidence  was  not  pertinent  to  the  Issues 
made  In  the  petition,  it  should  have  been  ob- 
jected to,  and  had  it  then  been  admitted,  the 
action  of  the  court  in  so  doing  could  have 
been  assigned  as  error  and  reviewed  in  this 
appeal.  Had  the  court  permitted  the  petition 
to  be  amended  to  conform  to  it,  the  cause  for 
continuance  would  then  have  been  in  the 
amendment.  The  cause,  so  far  as  the  record 
shows,  was  submitted  upon  the  same  issues 
made  and  submitted  in  Audrain  county.  So 
far  as  the  evidence  was  pertinent  to  those 
issnes  it  was  cumulative,  and  the  defendants 
should  have  been  prepared  to  meet  it  They 
were  not  called  upon  to  assume  that  the  sec- 
ond trial  would  be  a  mere  duplicate  of  the 
first,  without  additional  evidence,  and  its 
introduction  can  only  be  permitted  to  stop 
the  trial  when  there  is  something  in  Its 
character,  or  the  circumstances  under  which 
it  lias  been  withheld,  that  indicates  that  the 
other  party  has  not  only  been  misled,  but  has 
been  prejudiced.  This  testimony  related 
simply  to  the  physical  conditions  existing  at 
the  place  of  the  accident;  and,  in  view  of  the 
facts  developed  at  the  trial  by  both  parties, 
we  do  not  think  It  affected  the  real  issue. 
The  action  of  the  court  in  refusing  the  oon- 
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tinuance  was  harmless,  and  does  net  consti- 
tute reversible  error, 

[4-1]  3.  The  defendants  seem  to  object  to 
the  petition  on  the  ground  of  duplicity;  that 
Is  to  say,  that  the  facts  stated  constitute 
two  or  more  causes  of  action  inconsistent 
with  each  other.  This  objection  comes  too 
late  after  the  verdict,  and  the  record  is  silent 
as  to  any  attempt  to  make  it  before.  Both 
defendants  answered  to  the  merits,  and  no 
objection  was  made  on  this  ground  to  auy 
proceeding  in  the  trial,  nor  in  either  the 
motions  for  a  new  trial  or  in  arrest  of  Judg- 
ment. But  aside  from  this,  we  find  no  du- 
plicity In  the  petition.  The  fact  coustituting 
the  wrong  charged  is  that  the  plaintiff  "was 
struck  by  cars,  engine  and  tender,  running 
west  on  defendant  railway  companies' 
tracks,"  then  and  there  being  backed  over 
and  across  said  D  street  The  negligence 
charged  is,  in  substance,  that  the  defendants 
did  this  without  taking  any  precaution  to 
warn  the  plaintiff,  so  that  he  would  know 
of  the  coming  of  the  engine  and  cars  in  time 
to  save  himself  from  injury,  and  that  they 
were  running  at  an  illegal  rate  of  speed.  It 
does  not  Impair  the  sweeping  character  of 
this  statement  that  it  enumerates  diverse 
things  which  the  defendant  should  have  done 
to  warn  plaintiff.  When  reduced  to  their  fi- 
nal analysis,  it  avers  that  the  defendant  op- 
erating the  road  ran  its  engine,  tender,  and 
cars  upon  the  plaintiff  on  a  public  highway 
crossing  at  a  high  rate  of  speed  without  any 
warning  whatever.  This  Is  the  sihgle  cause 
of  action  stated,  of  wtiicb  enough  of  the  ele- 
ments to  constitute  a  wrongful  injury  had 
necessarily  to  be  proven,  and  these  elements 
consist  of  all  the  circumstances  which  tended 
to  characterize  the  act  as  wrongful  or  inno- 
cent, and  these  were  all  admissible  in  evi- 
dence. While  an  injury  by  a  car,  negligently 
kicked  across  the  street  without  warning, 
might  of  itself  constitute  a  cause  of  action, 
there  was  no  such  complaint  in  the  petition. 
The  iK>sltion  of  the  cars  at  the  time,  and 
the  manner  in  which  they  were  bandied, 
were  the  things  from  which  the  Jury  must 
determine  the  wrong  and  consequent  liabil- 
ity. For  this  reason  the  defendants'  Instruc- 
tion, directing  the  Jury  not  to  consider  the 
testimony  of  the  witnesses  introduced  by  the 
plaintiff  as  to  the  position  of  the  cars  on 
this  track  before  the  accident,  was  properly 
refused.  We  will  notice  its  character  and 
effect  to  some  extent  in  the  next  paragraph. 

[7]  4.  Although  the  defendants  complain  of 
the  refusal  of  their  instructions  in  the  na- 
ture of  demurrers  to  the  evidence  asked  at 
the  close  of  plaintiff's  evidence,  they  did  not 
seem  willing  to  stand  upon  the  position  so 
taken,  as  they  had  the  right  to  do,  but  ia- 
troduced  testimony  for  themselves.  We  are 
therefore  relieved  of  the  doty  of  examiidug 
the  question  whether  these  instructions  were 
well  founded,  and  must  consider  the  entire 
evidence  in  determining  whether  the  court 
should  liave  taken  the  case  from  the  Jury. 
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The  testimony  of  defendants  throws  much 
light  upon  the  subject,  and  tends  to  illumi- 
nate many  things  which  might  otherwise 
have  escaped  the  attention  of  the  plaintiff, 
who  was  not  In  so  favorable  a  position  to 
find  them  out  The  very  gist  of  his  com- 
plaint is  that  the  defendants  wrongfully  kept 
him  in  It^orance  of  what  they  were  doing  at 
a  time  when  it  was  their  duty  to  Inform  him. 

[8]  The  railway  owned  the  right  of  way 
approximately  100  feet  wide  through  the 
entire  city.  Its  station  was  something  more 
than  300  feet  west  of  the  main  street  upon 
which  this  accident  occurred,  and  the  entire 
block  in  which  it  was  situated,  about  600 
feet  wide,  except  the  right  of  way  upon 
which  its  tracks  were  situated,  had  been 
planted  with  trees  and  shrubbery  by  the  ap- 
pellants, and  was  used  as  a  park.  There  was 
no  sidewalk  on  the  west  side  of  Main  street 
All  the  principal  business  houses  of  the  town 
were  arranged  along  its  east  side,  where 
there  was  a  concrete  walk  and  crossing  over 
the  tracks.  On  the  east  side  of  the  street 
north  of  the  tracks  was  an  Incandescent 
electric  light  of  16  candle  power,  8  feet  from 
the  ground,  while  in  the  other  side  of  the 
street  was  an  electric  bell.  The  light  was 
about  25  feet  north  of  the  main  track,  while 
the  bell  was  about  10  feet  north  of  It  The 
railway  yard  in  whidi  the  accident  occurred 
consisted  of  a  main  track  running  on  a 
straight  line  a  little  north  of  east  past  the 
station  anjl  through  the  town.  Immediately 
south  of  it  at  the  usual  distance  for  clear- 
ance, and  connecting  with  the  main  track 
about  60O  feet  east  of  Main  street,  was  the 
passing  track,  while  still  further  south  was 
the  business  track  on  which  this  accident 
occurred,  having  about  the  same  clearance, 
and  connecting  with  the  passing  track  about 
500  feet  east  of  the  street 

The  freight  train  came  into  the  station 
from  the  west  at  sometime  between  8  and 
9  o'clock.  The  crew  consisted  of  Mr.  Wise- 
man, tlie  conductor,  Mr.  Stevenson,  the  en- 
gineer, Mr.  Reynolds,  the  head  brakeman, 
and  Mr.  Edwards,  the  rear  brakeman  (who 
all  testified  for  defendants)  and  a  fireman  who 
did  not  testify  and  whose  name  does  not  ap- 
pear. The  evening  was  very  dark,  wet,  and 
misty,  so  dark  In  fact  that  one  of  the  wit- 
nesses testified  that  in  coming  to  town  Just 
before  the  accident  on  horseback  he  was  com- 
pelled to  dismount  In  order  to  see  the  ap- 
proach of  a  bridge,  and  led  his  horse,  which 
was  gentle,  across  it  There  was  an  arc  light 
one  block  south  of  the  right  of  way  about 
14  feet  high,  hooded  with  an  ordinary  re- 
fiector,  and  another  similar  light  a  block 
north  of  the  right  of  way,  both  on  the  east 
side  of  the  street.  These  were  the  only 
lights  in  the  vicinity. 

The  testimony  of  the  engineer  and  train- 
men developed  the  fact  that  they  were  to 
pick  up  two  freight  cars  at  the  station  which 
were  coupled  in  a  string  of  cars  sitting  on 


the  business  track,  the  two  being  eomewhat 
east  of  the  station.    When  the  train  stopped 
the  engine  was  cut  off  and  went  forward  on 
the   main  track  with  the  bead   brakeman, 
who   got  out,   lined  the  switches  Into  the 
business  track,  and  signaled  the  engine  to 
come  back.    The  whistle  did  not  answer  this 
signal,  but  the  engine  came  into  the  business 
track,  and  across  Main  street,  and  coupled 
to  the  string  sitting  west  of  the  street  and 
down  toward  the  station.    The  two  cars  to 
be  taken  were  the  fourth  and  fifth  cars  tn 
this  string.    The  conductor  had  come  out  of 
the  station  and  stood  at  the  coupling  between 
the  fifth  and  sixth  cars  of  the  string.     He 
released  the  five  cars  to  be  taken  out,  gave 
the  signal,  and  what  then  became  of  him  does 
not  appear.    The  engine  with  the  five  cars 
then  proceeded  to  the  east  switch  line  for 
the  main  track,  the  two  cars  were  released, 
and  kicked  Into  it,  the  switch  rellned  for  the 
passing  track  by  the  head  brakeman,  who 
signaled  the  engineer,  who  says  he  answered 
It  with  the  back-up  signal  of  three  short 
blasts,  which  was  the  only  sound  that  either 
bell  or  whistle  made  during  the  two  move- 
ments.   The  engineer  says  he  Is  sure  he  gave 
the  back-up  signal  at  this  time,  and  that  be 
did  not  give  it  when  he  first  backed  into  the 
switch,  but  gives  no  reason.    The  train  then 
consisted  of  the  engine  and  tender,  the  length 
of  which  is  not  mentioned,  running  backward, 
and  three  cars,  eadi  42  feet  long,  with  its 
couplings,  with  a  clear  track  to  the  string 
from  which  the  cars  had  been  taken.    When 
the  front  car  arrived  at  the  Main  street  side- 
walk it  struck  the  plaintiff.    Up  to  this  iwiat 
there  is  no  controversy  about  the  movements 
of  the  engine  and  cars.    Whether  a  car  stood 
east  of  the  Main  street  crossing  that  after- 
noon is  of  no  consequence;  if  it  did.  It  had 
simply  been  taken  up  in  this  movement,  leav- 
ing a  clear  track.    Nor  is  it  of  any  conse- 
quence how  close  to  the  west  line  of  Main 
street  the  string  from  which  this  drag  was 
taken  was  standing  that  afternoon  or  eve- 
ning.   It  simply  has  nothing  to  do  with  the 
case,  except  as  a  detail  of  the  situation  to 
be  taken  into  consideration  by  the  Jury  in  de- 
termining the  movements  of  the  various  ac- 
tors and  the  accuracy  of  their  testimony. 
Nor  is  the  testimony  of  the  three  men  who 
were  in  a  nearby  room,  who  beard  the  crash 
of  the  cars  and  the  cries  indicating  that  some 
sort  of  accident  had  happened,  of  any  more 
importance  than  the  position  of  these  cars. 
It  does  not  appear  that  taking  up  the  slack 
of  the   coupling  devices   and  their  impact 
would  necessarily  make  a  louder  and  differ- 
ent noise  than  the  sudden  impact  of  the  same 
coupling  devices  caused  by  the  sudden  Et4^ 
page  of  the  engine.    The  defendants  are  not 
disputing  the  statement  of  the  engineer  that 
he  approached  this  crossing  from  a  point  at 
least  600  feet  away  without  giving  any  of  the 
signals  required  by  the  statute  during  the_^ 
movement  of  his  train.    That  tbia  was  gTos»3 
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negligence  on  tbe  part  of  those  In  charge  of 
the  luoTement,  tinlesa  some  other  reasonable 
and  adequate  warning  was  given,  cannot  be 
denied,  so  that  the  entire  question  of  the  neg- 
ligence of  defendants  depends  upon  whether 
such  -warning  was  given. 

[9]  The  head  brakeman  in  charge  of  the 
movement  testified  that  he  was  riding  upon 
the  ladder  at  the  east  end  of  the  front  car, 
This  would  leave  40  feet  between  him  and 
the  dangerous  end  of  tbe  car  along  a  dark 
alley,  approximately  18  feet  in  width,  en- 
veloped in  darkness,  into  which  he  could 
only  look  through  the  little  circle  of  light 
from  bis  own  lantern,  which  he  held  in  his 
left  band  between  himself  and  the  crossing. 
Edwards,  tbe  rear  brakeman,  testified  that  he 
was  on  the  west  car  for  tbe  purpose  of  riding 
as  near  as  he  could  to  the  caboose,  which 
was  bis  place  on  the  train  flitting  from  the 
top  to  the  north  side,  but  not  being  able  to 
state  Just  where  be  was  at  the  time  of  the 
accident.  If  he  was  then  on  tbe  side  of  the 
car,  he  would  have  to  look  through  it  to  see 
the  approach  of  Mr.  McWhIrt,  which  he  does 
not  claim  to  have  observed.  Tbe  wavering 
character  of  his  Impressions  renders  his 
testimony  valueless  as  a  guide  to  the  facts. 
The  evidence  for  defendants,  without  the  aid 
from  the  positive  testimony  of  plaintiff,  con- 
clusively shows  that  there  was  no  lookout  at 
the  front  end  of  the  car,  and  no  one  in 
position  to  protect  or  warn  people  passing 
along  the  sidewalk.  Mr.  Stevenson  volun- 
tarily testified  that  be  knew  that  Main  street 
was  very  much  traveled,  and  that  it  was 
necessary  to  exercise  care  in  crossing  It; 
while  Mr.  Reynolds  testified  that  it  was  his 
duty  to  keep  watch  ahead  of  the  cars  for  tbe 
purpose  of  protecting  people  crossing  tbe 
tracks  at  that  street  Even  had  not  tbe 
plaintiff  testified  that  he  approached  the 
track  with  care,  stopping  and  looking  both 
ways,  and,  seeing  a  lantern  west  of  the  cross- 
ing which  gave  llgbt  enough  to  disclose  some 
portion  of  the  man  who  held.lt  and  the  car, 
stepped  upon  the  track  with  the  picture  in 
his  mind,  and  was  immediately  struck  by 
the  car  coming  from  the  other  way,  carries 
evidence  of  its  truth,  and  the  accuracy  of 
bis  observation  upon  Its  face.  He  was  a 
farmer,  and  the  law  wUl  not  hold  him  to  a 
Xiertect  knowledge  of  railroad  operation.  Its 
rules  are  for  the  protection  of  all  who  have 
rightful  occasion  to  use  the  public  streets. 
Even  those  who  may  not  have  had  an  op- 
portunity to  observe  tbe  practice  of  rail- 
roads are  not  outlawed  in  this  respect  When 
he  heard  the  rumbling  of  the  switching  in 
tbe  east  end,  the  law  did  not  require  him  to 
wait  until  something  had  crossed  the  street, 
for  It  might  never  come.  When  he  looked 
east  be  saw  nothing.  He  looked  west,  and 
saw  the  lantern  and  the  man  holding  it  at 
tbe  very  place  where  Mr.  Wiseman  had,  but 
a  few  moments  before,  stood  with  his  lantern 
and  released  the  five  cars  from  the  string 
to  which  It  bad  been  coupled,  and  It  seems 


reasonable  to  suppose  that  he  was  waiting 
to  signal  the  engineer  when  he  should  ap- 
proach, either  directly  or  through  the  head 
brakeman,  to  couple  tbe  remaining  three 
cars  into  the  same  string  from  which  they 
had  been  taken.  He  cannot  be  blamed  for 
believing  that  tbe  danger  was  from  that  di- 
rection and  for  keeping  that  ll^t  In  view 
when  he  stepped  upon  the  track.  In  short 
the  testimony  of  Mr.  McWhirt  fits  so  nicely 
in  tbe  drcomBtances  of  the  movement  as  re- 
lated by  Mr.  Stevenson  as  to  demand  atten- 
tive consideration.  If  It  were  true,  and  the 
Jury  had  the  right  to  believe  it  a  light  at 
the  front  end  of  the  car  would  have  saved 
him  from  harm. 

The  evidence  was  convincing  of  the  negli- 
gence of  defendants.  Tbe  plaintiff  testlfled, 
and  we  cannot  blame  the  Jury  if  it  believed 
him,  that  wb«i  he  heard  tbe  rumbling  of 
cars  toward  the  east,  he  stopped  twice  and 
looked  and  listened  to  see  if  there  were  evi- 
dences of  their  proximity.  He  neither  saw 
nor  heard  any  such  evidences,  but  did  see 
the  light  at  the  end  of  the  string  of  cars  op- 
posite the  depot,  and  took  measures  to  pro- 
tect himself  against  the  danger  It  might  in- 
dicate. We  think  that  If  bis  statement  be 
true,  be  met  all  tbe  requirements  of  tbe  law 
in  his  effort  to  guard  himself  against  tbe  de- 
fendants' negligence.  We  do  not  take  it  to 
be  the  law  that,  having  done  all,  without  suc- 
cess in  escaping  the  pursuing  negligence,  the 
victim  must  be  held  to  have  brought  the  ca- 
lamity upon  his  ovm  bead. 

[10]  It  Is  suggested,  also  as  evidence  of 
contributory  negligence,  that  plaintiff  had 
taken  two  drinks  of  whisky,  and  that  tbe 
bottle  containing  what  he  bad  not  consumed 
or  given  to  bis  friends  was  broken  in  hl» 
pocket  and  communicated  its  odor  to  bis 
clothing.  Even  this  unfortunate  circumstance 
ought  not  to  Justify  the  defendants  for  neg- 
lecting their  duty  to  use  reasonable  care  un- 
der the  circumstances  to  protect  him.  A 
careful  reading  of  the  testimony  has  failed 
to  impress  us  that  his  two  drinks  bad  any 
tendency  to  relax  the  care  which  he  owed  to 
defendants  to  protect  himself  from  dangers 
to  which  their  negligence  in  the  operation 
of  the  road  might  expose  him,  or  that  it  af- 
fected his  ability  to  accurately  observe  his 
surroundings.  We  think  that  the  question  of 
contributory  negligence  was  well  submitted 
to  the  Jury. 

[11]  6.  The  defendants  have  assigned  nu- 
merous errors  in  tbe  admission  of  testimony 
relating  to  visual  conditions  surrounding  tbe 
18  feet  of  walk  included  in  the  plaintiff's 
progress  from  tbe  comer  of  tbe  millinery 
store  to  the  corner  of  the  car  which  collided 
with  bis  head.  These  errors,  if  they  were  er- 
rors, were  distributed  with  reasonable  equali- 
ty between  the  parties,  and  we  do  not  think 
this  testimony  prejudiced  or  Influenced  tbe 
Jury.  A  situation  was  before  them,  which  It 
Is  true  could  not  well  be  reproduced  for  ob- 
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serration.  The  darkness,  the  mist  and  fog, 
the  little  16  candle  power  light  50  feet  north, 
the  arc  lights  a  block  away  to  the  north  and 
south  to  the  scene — all  these  things  were 
before  the  Jury  in  a  vivid  verbal  picture. 
They  could  determine  from  all  this  unques- 
tioned evidence  where  the  lights  or  shadows 
predominated  with  respect  to  this  particular 
view,  and  a  part  of  their  equipment  for  the 
performance  of  their  own  duties,  no  doubt, 
consliited  of  a  recollection  of  the  caprices 
of  eyesight  which  they  themselves  had  ex- 
perienced. We  do  not  think  that  the  rul- 
ings of  the  court  In  this  connection  were  prej- 
udicial error. 

[12,13]  6.  Finally  the  defendants  contend 
that  the  damages  are  so  excessive  as  to  in- 
dicate such  on  Improper  state  of  mind  on  the 
part  of  the  Jury  and  neglect  of  duty  on  the 
part  of  the  trial  court  as  call  for  our  inter- 
ference. While  the  Judgment  is  a  substan- 
tial one,  and  If  one's  limbs  were  to  be  con- 
sidered as  investments,  founded  only  upon 
the  Income  which  they  return,  and  which 
would  afford  a  simple  measure  of  damage  for 
their  destruction,  there  would  be  much  Jus- 
tice In  this  claim,  but  there  are  elements 
which  the  law  takes  into  consideration  in  case 
of  such  injuries  that  do  not  admit  of  such 
simplicity  of  measurement.  The  pain  and 
physical  and  mental  suffering  are  elements 
more  difficult  to  determine.  And  there  are 
two  elements  In  every  human  life  that  must 
be  reckoned  with  under  such  circumstances: 
(1)  The  earning  capacity  which  may  be  meas- 
ured with  more  or  less  accuracy  in  money; 
and  (2)  the  physical,  as  well  as  the  mental, 
equipment  by  which  one  enjoys  the  fruits  of 
his  activities.  Out  of  the  latter  grows  mental 
suffering  which  the  law  considers  as  result- 
ing from  physical  disability  and  disfigure- 
ment. Plaintiff's  left  leg  was  amputated  be- 
tween the  foot  and  the  knee.  The  right  foot 
was  crushed  and  broken,  but  not  permanently 
disabled,  and  he  was  Injured  about  the  head. 
Taking  all  these  things  Into  consideration,  we 
do  not  think  the  judgment  in  this  case  is  so 
excessive  as  to  Justify  our  interference  with 
the  discretion  lodged  by  law  in  the  trial 
court 

The  Judgment  is  therefore  affirmed, 

RAILEX,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


ST.  LOUIS  4  S.  RY.  CO.  v.  STEWART  et  al 
(No.  17854.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
June  2,  1916.  Motion  for  Rehearinjc  and  to 
Transfer  to  Court  in  Banc  Overruled  July 
8,  1916.) 

iNDKMHITr  «=s>8— CONTKAOT  TO  "AsSDlOB  AlX 

Risk  or  Aocioent." 
Under  a  contractor's  contract  with  a  street 
railway  for  constrncting  a  coal  chute  npon  the 


railway  company's  property,  providing  that  "the 
contractor  snail  assume  all  risk  of  accident  to 
materials,  workmen  or  persons  engaged  in  or 
about  the  building,"  the  contractor  was  liable 
to  the  railway  company  for  amount  paid  by  the 
railway  company  on  a  judgment  recovered 
against  it  and  a  subcontractor  of  the  original 
contractor  by  an  emplo^d  of  the  subcontractor 
for  injuries  by  coming  m  contact  with  uninsu- 
lated feed  wires  on  a  pole  of  the  railway  com- 
pany, the  contractor  having  been  called  to  de- 
fend such  suit,  although  the  pole  was  not  on  the 
premises  where  the  chute  was  to  be  erected  but 
about  20  or  25  feet  distant,  and  although  the  ac- 
cident was  due  to  the  railway's  negUgence, 
where,  although  by  necessary  Implication  of  the 
contract  the  railway  company  was  under  duty 
to  make  the  wires  safe  for  contractor's  serv- 
ants upon  request,  no  notice  by  the  contractor 
to  make  them  safe  appeared  to  have  been  given. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent  Dig.  §{  10-15;    Dec.  Dig.  «=>&] 

Appeal  from  St.  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 

Action  by  the  St  Louis  &  Suburban  Rail- 
way Company  against  Alexander  M.  Stewart 
and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.    Affirmed. 

This  suit  was  brought  by  the  plaintiff 
against  the  defendants  to  recover  the  sum  of 
$25,412.85,  the  amount  of  a  Judgment  one 
Clark  recovered  against  It,  In  a  suit  brought 
by  him  against  the  present  plaintiff  and  the 
Union  Iron  &  Foundry  Company,  of  the  dty 
of  St  Louis,  a  subcontractor  of  the  present 
defendants,  who  were  the  original  contrac- 
tors with  tills  plaintiff  to  construct  for  it 
certain  coal  bins  and  chutes  in  said  dty  for 
the  consideration  of  $7,000;  the  defendants, 
by  written  contract  assuming  all  accidents 
to  materials,  workmen,  or  persons  engaged  In 
or  about  the  structure. 

The  facts  of  the  case,  as  disclosed  by  this 
record,  are  practically  undisputed,  and  are 
stated  by  counsel  for  defendants  substan- 
tially as  follows: 

On  August  19,  1904,  the  plaintiff  and  the 
defendants  entered  Into  a  contract,  whereby 
defendants  undertook  the  work  of  construct- 
ing certain  coal  bins  and  dintea  for  plain- 
tiff at  or  near  its  power  house,  Jxist  Inside 
the  western  limits  of  the  city  of  St  Louis. 
The  contract  price  to  be  paid  to  the  defend- 
ants (appellants)  for  this  work  was  $7,000. 
The  defendants  sublet  the  structural  steel 
work  under  this  contract  to  the  Union  Iron 
&  Foundry  Company,  as  an  independent  con- 
tractor. Clark  was  an  employe  of  the  Union 
Company.  On  January  17,  1905,  at  a  time 
when  the  only  persons  engaged  on  the  work 
were  those  employed  by  the  Union  Company, 
Clark,  under  the  directions  of  a  foreman  of 
the  Union  Company,  one  Samuel  Armstrong, 
ascended  a  pole  on  which  the  plaintiff  com- 
pany maintained  heavily  charged  feed  wires, 
leading  from  its  power  house  to  the  trolley 
wires,  whidi  furnished  the  i>ower  for  the 
movement  of  Its  cars.  *  While  undertaking  to 
pass  a  guy  rope  over  the  top  of  the  pole, 
Clark  was  shocked  and  severely  Injured 
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the  electric  current  passing  through  the 
wires.  Plaintiff's  evidence  shows  that  these 
wires  carried  a  current  of  6,600  volts,  a  very 
powerful  and  deadly  voltage. 

The  pole  upon  which  Clark  climbed  and 
was  Injured  was  not  upon  the  immediate 
premises  upon  which  the  coal  chute  was  be- 
ing erected,  but  was  removed  about  20  or  25 
feet  from  the  place  where  the  buildings  were 
to  be  erected,  which  were  in  possession  of 
the  plaintiff.  The  pole  was  in  such  close 
proximity  to  the  site  of  the  building  as  to  be 
considered  a  part  thereof,  for  certain  pur- 
poses to  be  later  noted.  The  poles  and  wires 
carrying  the  electric  current  were  indispensa- 
ble instrumentalities  in  the  operation  6t 
plalntifiTs  street  car  system,  and  were  used 
and  operated  t>y  plaintiff  exclusively  for 
that  purpose;  and  plaintiff  owned  and  had 
exclusive  control  over  them  and  over  the 
premises  upon  which  Olark  was  Injured,,  sub- 
ject to  the  implied  rights  the  defendants  and 
their  subcontractor  had  to  work  around  and 
about  them  in  the  i>erformance  of  certain 
portions  of  their  said  contract,  which  will  be 
specially  considered  later. 

Clark  sued  both  the  plaintiff,  the  railway 
company,  and  his  employer,  the  Union  Iron 
&  Foundry  Company,  to  recover  for  the  in- 
juries which  he  sustained.  The  appellants 
herein  were  not  a  party  to  that  suit  Upon  a 
trial  to  the  circuit  court  of  the  city  of  St. 
Louis,  there  was  a  verdict  and  Judgment  in 
his  favor  against  the  platotlff  railway  com- 
pany for  $20,000,  but  a  verdict  was  returned 
in  favor  of  the  Union  Iron  &  Foundry  Com- 
pany, and  (ludgment  was  entered  against 
Clark  as  to  that  company.  Plaintiff  appeal- 
ed from  the  Judgment  against  it,  and  Clark 
appealed  from  the  Judgment  in  favor  of  his 
employer,  the  Union  Iron  &  Foundry  Com- 
pany. In  this  court  Clark's  Judgment  against 
the  plaintiff  company  was  affirmed  (Clark  v. 
St  Louis  &  Suburban  Ry.  Co.,  234  Mo.  396, 
137  S.  W.  588),  and  the  Judgment  in  favor  of 
the  Union  Iron  &  Foundry  Company  and 
against  Clark  was  reversed  and  remanded 
(234  Mo.  436,  137  S.  W.  677,  45  L.  K.  A.  [N. 
S.]  295).  As  to  the  Union  Iron  &  Foundry 
Company,  this  court  held  that  it,  as  Clark's 
employer,  owed  Clark  a  reasonably  safe  place 
in  which  to  perform  his  work ;  that  the  dan- 
gerous condition  of  such  place  may  be  the 
result  of  acts  of  a  third  person  over  whom 
the  master  has  no  control,  and  yet  leave  the 
master  liable;  and  that  therefore  Clark  had 
established  a  prima  facie  case  against  his 
employer.  Thereafter,  on  May  29,  1911, 
Clark  dismissed  his  case  in  the  circuit  court 
as  to  the  Union  Iron  &  Foundry  Company, 
and  the  Judgment  was  entered  in  favor  of 
Clark  against  the  plaintiff  company  for  $25,- 
800.  This  amount  represented  the  original 
judgment  and  interest,  and  the  plaintiff  com- 
pany paid  same  on  June  2,  1911,  together 
with  $112.85,  accrued  costs.  Having  paid  the 
judgment  and  costs,  platotlff  brought  this 


suit  against  the  defendants  to  reimburse  It 
for  the  sum  so  paid  to  Clark. 

The  petition  of  plaintiff  against  defendants 
proceeds  on  the  theory  that,  to  their  contract 
of  August  19,  1904,  for  the  construction  of 
the  coal  btos  and  dhutes,  the  defendants  in- 
sured or  agreed  to  indemnify  the  plaintiff 
agatost  liability  for  accidents  and  injuries 
to  all  persons  or  property,  arising  during 
the  construction  of  the  work,  even  if  such  to- 
Juries  were  due  to  the  wrongful  act  of  plato- 
tlff; that  the  contract  was  an  ordtoary  build- 
er's contract  for  the  construction  of  a  coal 
chute  upon  a  certato  portion  of  the  property 
of  the  plaintiff.  The  particular  provision  of 
the  contract  which  is  construed  by  plaintiff 
as  a  Uability  insurance  undertaktog  is  found 
under  the  head  of  "General  Conditions"  to 
the  specifications  forming  a  part  of  the  con- 
tract, and  reads  as  follows: 

"The  contractor  shall  assume  all  risk  of  ac- 
cident to  materials,  workmen  or  persons  engaged 
In  or  about  the  building,  and  where  the  build- 
infr  adjoins  or  fronts  on  a  public  thoroughfare 
shall  assume  all  risk  of  damage  to  persons  pass- 
ing the  said  building,  and  shall  also  make  good 
any  damage  to  adjoining  property,  whether  pub- 
lic or  private,  caused  by  him  or  his  employes 
daring  the  construction  of  the  building  herein 
specined,  before  a  final  settlement  is  made  and 
prior  to  the  acceptance  of  the  finished  struc- 
ture." 

Upon  the  trial  the  platotlff  called  .Clark  as 
a  witness,  and  he  testified  that  upon  the  or- 
ders of  his  foreman,  Armstrong,  employed  by 
the  Union  Iron  &  Foundry  Company,  he 
climbed  the  pole  to  question,  to  get  a  guy 
rope  over  the  wires,  which  was  necessary  in 
the  construction  of  the  bins,  and  that  while 
on  top  of  the  pole  he  was  suddenly  shocked 
by  the  current,  thrown  from  the  pole,  and 
severely  injured.  Clark  testified  that  he  did 
not  know  when  he  ascended  the  pole  that  the 
feed  wires  which  caused  his  injuries  were 
not  Insulated;  that  there  was  a  blaqk  cover- 
tog  on  them,  but  he  did  not  know  what  It 
was,  and  the  moment  he  came  to  contact 
with  the  wires  he  was  shocked  and  burnt 
He  also  testified  that  Armstrong,  his  fore- 
man, represented  the  Union  Iron  A  Foundry 
company,  for  which  he  himself  was  working, 
and  had  no  connection  with  the  defendants 
James  Stewart  &  C!o.  Clark  also  testified 
that  the  pole  where  he  was  Injured  was  not 
upon  the  premises  where  he  was  putting  up 
the  iron  work,  but  was  about  20  or  25  feet 
away  therefrom  on  the  property  of  the  St 
Louis  &  Suburban  Railway  Company,  the 
plaintiff. 

Julius  Walsh,  who  was  the  vice  president 
and  general  manager  of  the  plaintiff  com- 
pany at  the  time  this  work  was  going  on 
and  when  Clark  was  hurt,  testified  to  sub- 
stance that  the  wires  were  highly  charged, 
and  that  he  knew  It  would  be  dangerous  for 
any  one  to  touch  them  or  come  to  contact 
with  them,  directly  or  todirectly,  to  any  way. 
He  claimed  to  have  told  Armstrong,  the  fore- 
man of  the  Union  Iron  &  Foundry  Company, 
to  keep  the  rope,  teams,  and  men  from  con- 
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tact  with  the  wires,  because  they  were  blgh- 
ly  charged,  and  also  claims  to  have  told  the 
representative  of  the  defendants,  Henry  W. 
Lohmann,  the  same  facts  early  In  the  year 
1905,  when  they  began  the  worlt  under  their 
contract  of  August  19,  1904.  This  was  con- 
tradicted by  Lohmann. 

Lohmann,  superintendent  of  the  defend- 
ants, testified  that  he  knew  nothing  about 
the  insulation  of  the  -wires ;  did  not  think  he 
could  tell  from  looking  at  the  wires  fron>  30 
feet  below  them;  had  no  knowledge  of  the 
voltage  of  the  current  carried  through  the 
wires  at  that  time;  that  neither  he  nor  any 
one  else  on  behalf  of  Stewart  &  Co.,  under- 
took to  direct  the  Union  Iron  &  Foundry 
Company  as  to  how  the  work  was  to  be  car- 
ried on. 

The  defendants  offered  in  evidence  the  In- 
structions given  in  the  case  of  Clark  v.  St. 
Louis  &  Suburban  Railway  Company,  supra, 
and  also  offered  to  read  in  evidence  the  opin- 
ion of  this  court  in  the  same  case  in  connec- 
tion with  the  mandate.  Upon  plaintiff's  ob- 
jection, both  offers  were  excluded.  Defend- 
ants also  offered  to  read  In  evidence  that 
part  of  the  opinion  of  this  court  in  the  case 
of  Clark  v.  St.  Louis  &  Suburban  Railway 
Company,  supra,  which  recited  that  the  evi- 
dence In  the  case  showed  gross  negligence  on 
the  part  of  the  railway  company,  and  uiwn 
objectlcn  made  by  plaintiff,  the  court  exclud- 
ed such  evidence.  At  the  conclusion  of  the 
plaintiff's  case,  and  again  at  the  close  of  the 
whole  case,  defendants  offered  peremptory  In- 
structions for  a  finding  in  their  favor,  which 
Instructions  were  each  refused  by  the  court, 
defendants  In  each  instance  duly  saving  their 
exceptions.  At  the  conclusion  of  all  the  evi- 
dence, the  court  Instructed  the  jury  in  favor 
of  plaintiff  In  the  following  language: 

"The  court  instructs  you  that  if  you  find  and 
believe  from  the  evidence  that  plaintiff  and  de- 
fendants entered  into  a  written  contract  on  the 
19th  of  August,  1904,  wherein  defendants  un- 
dertook to  erect  a  coal  bin  or  chute  at  plain- 
tifTs  power  house  at  HodiamoQt;  and  it  you 
further  find  from  the  evidence  that  while  said 
coal  bin  or  chute  was  being  erected  by  defend- 
ants, pursuant  to  said  contract,  if  you  so  find, 
one  C.  B.  Clark  was  iujured,  while  engaged  in 
and  about  the  construction  of  said  coal  bin,  and 
that  thereafter  he  sued  plaintiff  and  recovered 
a  judgment  against  it,  on  account  of  his  injuries 
so  received,  and  that  plaintiff  paid  the  same,  and 
that  defendants  were  notified  by  plaintiff  and 
requested  to  defend  said  action  and  refused  to 
do  80 — then  your  verdict  must  be  for  plaintiff." 

And  the  court  refused  an  instruction  asked 
by  defendants,  announcing  the  contrary  prop- 
osition to  that  stated  in  the  instruction  given 
for  the  plaintiff.  The  jury  found  their  ver- 
dict in  favor  of  plaintiff  for  $28,169.35,  on 
whidi  Judgment  was  entered,  and  from  which 
judgment,  after  an  unavailing  motion  for 
new  trial,  defendants  have  appealed  to  this 
court 

The  only  question  for  this  court  to  decide 
Is  stated  by  counsel  for  the  defendants  In 
the  following  language: 


"On  behalf  of  defendants,  we  respectfully 
suggest,  at  this  time,  that  if  the  provision  of  the 
contract  relied  on  by  plaintiff  amounted  to  an 
insurance  covenant,  then  the  trial  court  proceed- 
ed correctly.  If,  on  the  other  hand,  the  provi- 
sion amounted  to  an  indemnity  covenant  merely, 
then  the  trial  court  was  in  error,  and  its  judg- 
ment will  have  to  be  reversed." 

Stewart,  Bryan  &  Williams  and  Schnur- 
macher  &  Rassleur,  all  of  St  Louis,  for  ap- 
pellants. Boyle  &  Priest  and  G.  T.  Priest 
all  of  St.  Louis,  for  respondent 

WOODSON,  J.  (after  stating  the  facts  as 
above).  I.  There  is  but  a  single  legal  propo- 
sition presented  by  this  record  for  determina- 
tion by  this  court  and  it  is  not  difiScult  of 
solution.  In  the  Clark  Case  before  men- 
tioned, 234  Mo.  396,  137  S.  W.  583,  it  was 
held  it  was  the  legal  duty  of  the  plaintiff  in 
this  case,  one  of  the  defendants  there,  to  fur- 
nish the  employes  of  the  Union  Iron  &  Foun- 
dry Company,  Clark  being  one  of  them,  a 
reasonably  safe  place  in  which  to  work  while 
performing  their  duties  in  constructing  the 
bins  and  chutes  mentioned.  On  page  417  of 
234  Mo.,  on  page  588  of  137  S.  W.,  the  court 
in  discussing  this  question,  said: 

"By  contracting  with  Stewart  &  Son,  the  con- 
tractors, to  erect  the  coal  chute  upon  its  prem- 
ises and  for  its  use,  tlie  appelisnt  by  necessary 
implication  agreed  with  the  contractors  and  the 
subcontractors  that  they  and  all  necessary  la- 
borers whom  they  should  employ  might  be  taken 
by  them  to  the  premises  and  there  assist  in  the 
construction  of  the  coal  chute.  The  evidence 
also  was  uncontradicted  that  the  respondent 
was  rightfully  upon  the  premises  as  an  employ^ 
of  the  Union  Iron  &  Foundry  Company,  sub- 
contractor, engaged  in  the  work  of  erecting 
the  said  coal  chute  for  the  appellant  While  so 
engaged  in  the  performance  of  his  duties,  re- 
spondent came  in  contact  with  two  or  more  of 
appellant's  high-tension  wires,  and  received  the 
shocks  of  which  he  now  complains.  According 
to  all  of  the  adjudications  of  this  conrt  re- 
garding this  class  of  injuries,  the  foregoing  evi- 
dence made  out  a  prima  facie  case  for  the  re- 
spondent, especially  when  it  was  conceded  by 
all  that  the  wires  in  question  were  not  insulated 
at  all,  but  were  cdmplf  covered  with  some 
weather-proof  substance,  intended  to  protect  the 
wires  from  the  elements,  and  not  for  the  pui^ 
pose  of  preTenting  the  electric  current  from  es- 
caping therefrom. 

That  ruling  was  bottomed  upon  t±ie  com- 
mon-law duty  of  the  plaintiff  here,  one  of  the 
defendants  there,  to  furnish  Stewart  &  Son, 
the  defendants  here,  the  original  contractors, 
and  their  subcontractors  and  employes,  with 
a  reasonably  safe  place  in  which  to  work, 
while  constructing  the  bnildlngs  moitloned. 
In  other  words,  that  duty  of  the  plaintiff  ex- 
tended down  the  line  to  and  from  the  origi- 
nal contractors  and  their  employes  to  the 
subcontractors  and  their  employ^;  and  it 
was  because  of  the  breadb  of  that  duty  by 
the  plaintiff  here  to  Clark  tliat  it  was  held 
liable  to  him  for  the  injuries  he  sustained. 
But  that  was  not  all;  It  was  also  equally 
the  legal  duty  of  the  subcontractor,  the  Un- 
ion Iron  &  Foundry  Company,  the  other  de- 
fendant there,  to  furnish  Clark,  one  of  its 
employes,  with  a  reasonably  safe  place  in 
wlilch  to  work,  and  becatun  of  the  breach  vt^ 
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that  dnty  to  Clark,  it  was  also  held  liable  to 
him.  In  short,  both  defendants  In  that  suit 
owed  Clark  the  same  duty  and,  because  of  Its 
breach  by  both  of  them,  were  held  liable  to 
him  for  said  Injuries.  Under  that  state  of 
facts,  when  Clark  dismissed  his  salt  as  to 
the  Union  Iron  &  Foundry  Company,  the  fnll 
liability  for  the  Injury  rested  upon  the  street 
car  company,  the  plaintiff  In  this  case,  and 
for  that  reason  it  was  compelled  to  pay  the 
entire  judgment  to  Clark.  After  doing  that, 
the  plaintiff  naturally  turned  to  Its  contract 
with  Stewart  &  Son,  the  original  contractors, 
the  defendants  here,  for  reimbursement  for 
the  $25,412.85  It  was  compelled  to  pay  Clark. 
Upon  that  state  of  tacts  the  defendants  in- 
sist that  they  are  not  liable  to  the  plaintiff 
for  the  money  so  paid  by  plaintiff,  because 
the  injury  to  Clark  was  caused  by  its  negli- 
gence in  not  furnishing  him  a  reasonably 
safe  place  In  which  to  work. 

In  this  connection  It  should  be  remember- 
ed that  the  pole  and  wires  mentioned  were 
in  a  reasonably  safe  condition  for  the  uses 
for  which  they  were  constructed  and  were 
being  used  when  the  building  contract  men- 
tioned was  executed — not  defective.  The  In- 
sulation of  the  wires  was  for  their  protection 
against  the  elements,  and  not  for  the  pro- 
tection of  man,  as  he  had  no  business  there, 
iu  connection  with  the  purposes  for  which 
they  were  constructed,  except  perhaps  for 
repairs,  etc.,  which  are  foreign  to  this  case. 
Under  those  ccoidltions  is  that  insistence 
sound?  We  are  of  the  opinion  that  It  is  not, 
and  for  this  reason:  Had  it  not  been  for 
the  contract  of  insurance  or  indemnity  before 
mentioned,  by  which  the  defendants  agreed 
to  "assume  all  risks  of  accident  to  materials, 
workmen,  or  i>er6ons  engaged  in  or  about  the 
building,"  etc.,  they  clearly  would  not  have 
been  liable  to  plaintiff  for  the  injuries  sus- 
tained by  Clark,  because  the  injuries  were 
caused  by  its  own  negligence,  as  before  stat- 
ed, in  not  having  furnished  him  with  a  rea- 
sonably safe  place  In  which  to  work.  It  was 
for  that  very  reason  that  the  contract  of  In- 
demnity between  the  plaintiff  and  defend- 
ants was  executed.  The  latter  being  an  in- 
dependent contractor,  and  having  exclusive 
management  and  control  over  the  construc- 
tion of  the  buildings  and  the  employes  engag- 
ed thereon,  and  the  plaintiff  having  no  voice 
in  the  premises,  naturally  did  not  want  to 
assume  liability  for  accidents  caused  by  the 
new  conditions  to  be  created  by  the  defend- 
ants or  their  subcontractors,  or  for  injuries 
to  their  employes,  which  might  be  caused  by 
the  former's  negligence,  over  which  plaintiff 
bad  no  control,  while,  upon  the  other  hand, 
the  defendants,  having  full  charge  and  con- 
trol of  the  buildings  and  the  employes,  were 
quite  willing  to  assume  that  responsibility, 
and  for  a  moneyed  consideration  paid  there- 
for by  the  former,  the  latter  agreed  to  reim- 
barse  plaintiff  for  all  sums  it  might  have  to 


pay  out  on  account  of  Injury  done  to  materi- 
als and  men  used  In  or  working  upon  the 
buildings. 

And  the  effect  of  that  contract  was  not 
modified  or  nullified  by  the  fact  that  the  de- 
fendants themselves  had  no  authority  to 
meddle  or  interfere  with  the  pole  and  the 
deadly  wires  mentioned.  This  Is  true  for 
the  reason  that  the  contract  between  the 
plaintiff  and  the  defendants  to  construct  the 
bins  and  chutes  upon  the  former's  premises, 
and  In  such  close  proximity  to  the  pole  and 
wires  mentioned,  which  might  thereby  render 
certain  portions  of  the  work  dangerous  to 
the  employes  engaged  thereon,  In  which 
event  it  by  necessary  implication  agreed  with 
the  latter  to  make  the  place  reasonably  safe 
for  the  purposes  mentioned,  or  to  permit  the 
defendants  to  so  do;  but  this  record  wholly 
fails  to  show  that  defendants  notified  plain- 
tiff of  that  dangerous  condition  or  to  remedy 
the  same  or  to  permit  it  to  do  so.  The  record, 
however,  does  show  that  the  defendants  offer- 
ed in  evidence  certain  portions  of  the  record 
in  the  case  of  Clark  v.  Railway  Co.,  supra, 
but  the  defendant  took  no  part  in  the  trial  of 
that  case,  although  notified  to  appear  and  der 
fend  It ;  nor  does  this  record  show  the  bear- 
ing or  materiality  of  the  portions  of  that  rec- 
ord offered  to  said  notice  of  danger  or  re- 
quest to  remedy  the  same.  This  record  is 
perfectly  silent  upon  those  matters.  Moreov- 
er, the  Clark  Cases  were  contests  between 
him  and  the  plaintiff  there,  and  the  Union 
Iron  &  Foundry  Company,  and  not  between 
the  plaintiff  and  these  defendants,  and  this 
question  was  not  necessarily  there  involved; 
but,  be  that  as  it  may,  no  such  showing  was 
made  in  this  case,  nor  offered  to  be  made. 

The  principle  of  the  implied  contract  be- 
tween the  plaintiff  and  defendants  here  was 
decided  in  the  case  of  Clark  v.  Railway, 
supra.  See  quotation  heretofore  taken  there- 
from. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed.    All  concur. 


MILLER  V.  FALLOON.     (No.  19299.) 

(Supreme   Court  of  Missouri,   Division  No.  1. 

June  2,  1916.     Rehearing  Denied 

July  3,  1916.) 

1.  Appkai.  ano  Ebrob  9s>544(2)  —  Absence 
OF  Bnx  OF  Exceptions  —  Recobd  —  Ques- 
tions Pbesented  fob  Review. 
Where  it  did  not  appear,  either  in  the  ab- 
Btrnct  filed  by  defendant  or  In  the  additional 
abstract  filed  by  respondent,  that  any  bill  of  ex- 
ceptions was  taken  embodying  the  proceedings 
resulting  in  the  appointment  of  a  receiver,  or 
in  the  court's  refusal  to  revoke  such  appoiftt- 
ment,  defendant's  appeal  from  the  order  dcnyinR 
a  motion  to  revoke  the  appointment  presented 
only    such    queBtions   as   arose    on    the    record 
proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  2424,  2428,  2478;  Dec. 
Dig.  «=5»544(2).] 
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2.  Appeai,  and  Ebbob  €=>544(2)— Absencb  of 
Bill    of    Exckptions—Recobd— Questions 
Pbesented  fob  Review. 
If  the  judgment  appealed  from  is  within  the 
scope  of  the  petition,  and  the  court  making  it 
has  jurisdiction  to  act,  the  judgment  is  not  open 
to  review,  where  only   such  questions  as   arise 
upon  the  record  proper  are  presented  by  the  ap- 
peal, on  account  of  the  absence  of  a  bill  of  ex- 
ceptions in  tlio  lower  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2424,  2428,  2478;  Dec. 
Dig.  «=>544(2).J 

S.  Appeai,  and  Erbob  <g=934(2)  —  Presump- 
tion Favoring  Ck)UBT  Below— Absence  of 
Bill  of  Exceptions. 
In  the  absence  of  bill  of  exceptions  settinfr 
forth  the  evidence,  the  appellate  court  must  in- 
dulge the  presumption  thnt  the  judgment  of  the 
trial  court  was  justified  by  the  facts  shown  on 
trial. 

[Ed.  Note. — For  othpr  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3777 ;  Dec.  Dig.  <@=934(2).] 

4.  Dower  ®=»74— Suit  fob  Admeasoeemeni^ 

Jurisdiction. 
The  circuit  court  of  the  county  where  a  de- 
cedent's land  was  situated  had  jurisdiction  of 
the  subject-matter  of  the  suit  and  of  the  per- 
son of  defendant  in  a  suit  by  decedent's  daugh- 
ter and  only  child  against  his  widow,  praying 
the  admeasurement  of  dower. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  S§  256-259 ;   Dec.  Dig.  <S=74.] 

Appeal  from  Circuit  Court,  Bates  County ; 
O.  A.  Calvird,  Judge. 

Action  for  the  admeasurement  of  dower  by 
Jessie  Falioon  Miller  against  Ellen  M.  Fal- 
loon.  From  an  order  denying  defendant's  mo- 
tion to  revoke  an  order  appointing  a  receiver 
for  decedent's  estate,  defendant  appeals. 
Judgment  affirmed. 

Frank  M.  Lndwlck,  John  B.  Gage,  and 
George  Lockrldge,  all  of  Kansas  City,  for  ap- 
pellant. Slivers  &  Silvers,  of  Kansas  City, 
for  respondent 

BOND,  J.  I.  This  action  was  Instituted  May 
26,  1915,  In  the  circuit  court  of  Bates  county, 
by  the  plaintiff,  Jessie  Falioon  Miller,  who  Is 
the  only  child  and  heir  of  George  Falioon,  de- 
ceased, against  his  widow,  Ellen  M.  Falioon, 
alleging  that  her  father  died  intestate,  and 
asking  that  the  dower  of  Ellen  M.  Falioon  be 
determined  and  set  apart  to  her,  and  the  bal- 
ance of  the  property  of  the  estate  of  George 
Falioon  be  turned  over  to  her  as  his  heir  at 
law. 

Defendant  answered  July  6,  1915,  denying 
that  George  Falioon  died  Intestate,  and  aver- 
red that  by  a  will,  executed  in  January,  1914, 
he  devised  to  defendant  all  of  the  real  estate 
mentioned  In  the  petition,  and  also  all  of  the 
personal  property  of  which  he  died  possessed, 
except  $1,000,  which  he  bequeathed  to  his 
granddaughter  Susan  Cooley,  that  said  will 
had  never  been  revoked,  and  that  there  was 
then  on  file  in  the  probate  court  of  Jackson 
county  a  petition  asking  that  court  to  pro- 
bate said  will  and  to  establish  its  contents. 
Defendant  further  averred  that  the  petition 
of  the  plaintiff  was  premature,  and  that  the 
circuit  court  of  Bates  county  was  without  Ju- 


risdiction to  determine  the  amount  of  dower 
or  the  rights  of  the  defendant  In  and  to  said 
property  until  the  proceedings  In  the  Jackson 
probate  court  were  concluded. 

On  October  18,  1915,  the  plalntlfl  filed  in 
the  circuit  court  of  Bates  county  an  applica- 
tion for  the  appointment  of  a  receiver,  alleg- 
ing that  this  was  necessary  for  the  preserva- 
tion of  the  property  of  the  estate.  Notice  wag 
given  of  this  application,  and  it  was  granted 
October  21,  1915.  Thereupon  defendant  filed 
a  motion  to  revoke  the  order  appointing  a  re- 
ceiver, which  was  denied,  from  which  inter- 
locutory order  of  the  circuit  court  of  Bates 
county  defendant  appealed  to  this  court 

[1]  II.  It  nowhere  appears,  either  In  the 
abstract  filed  by  appellant  or  in  the  addition- 
al abstract  filed  by  respondent,  that  any  bill 
of  exceptions  was  taken  In  the  lower  court 
embodying  the  proceedings  resulting  In  the 
appointment  of  the  receiver  or  in  the  refusal 
of  the  court  to  revoke  such  appointment ; 
hence  this  appeal  presents  only  such  ques- 
tions as  arise  upon  the  record  proper. 

[2, 3]  In  such  cases  the  rule  is  that,  if  Qie 
Judgment  or  decree  appealed  from  is  wltliin 
the  scope  of  the  petition  and  the  court  mak- 
ing it  In  possession  of  Jurisdiction  to  act, 
then  Its  Judgment  or  decree  in  so  doing  is  not 
open  to  review.  The  reason  of  the  rule  is 
that,  in  the  absence  of  a  bill  of  exceptions  set- 
ting forth  the  evidence,  the  appellate  court 
has  no  means  of  knowing  or  reviewing  the 
grounds  upon  which  the  lower  court  baaed  its 
Judgment,  and  therefore  must  Indulge  the 
presumption  that  the  Judgment  was  Justified 
by  the  facts  shown  on  the  trial. 

[4]  The  face  of  the  record  proper  In  the  In- 
stant case  discloses  a  suit  in  the  circuit  court 
of  the  county  where  the  land  is  situated  by 
the  daughter  and  only  chUd  of  the  deceased 
owner,  praying  the  admeasurement  of  dower 
of  the  widow.  After  a  traverse  in  the  an- 
swer, a  receiver  was  applied  for  and  appoint- 
ed upon  due  notice.  From  a  refusal  to  va- 
cate such  order  the  present  appeal  was  taken. 

It  Is  evident  that  these  proceedings  invested 
the  circuit  court  of  Bates  county  with  Juris- 
diction of  the  subject-matter  and  the  person 
of  the  defendant,  and,  there  being  nothing 
presented  by  bill  of  exceptions  showing  error 
in  the  exercise  of  its  Jurisdiction,  the  Judg- 
ment of  that  court  must  be  and  is  affirmed. 
All  concur. 


BIANKENBAKER  v.  .ST.  LOUIS  &  a  P.  R 
CO,     (No.  17913.) 

(Supreme  Court  of  Missouri,  Division   No.  1. 

June  2,  1916.     Rcheailng  Denied 

July  8,  1916.) 

1.  Masteb  and  Servant  <&=>285(7) — ^LiABa- 

ITT    FOB    Injuries    to    Sebvant — Federal 

HIirpLoTEBs'  Liability  Act. 

In  an  action  for  injuries  under  the  federal 

Employers'  Inability  Act  (Act  April  22,  1908, 

c.  149.  35  Stat  65  [D.  S.  Comp.  St  1013.  K 

8657-8665]),  the  issue  of  fact  as  to  whether  a 
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crack  in  the  flange  of  a  ctn  wheel  was  an  old 
chUIed  crack  or  not  heli  a  jury  question  under 
conflicting  evidence. 

[Ed.  Note. — For  other  casee,  see  Master  and 
Servant,  Cent.  Dig.  |  1016;  Dec.  Dig.  <&=» 
2S5(7).] 

2.  Witnesses  «=>219(W— Pbivilkge— Testi- 
MONT  OF  Physician — Waiver. 

Under  Rev.  St.  1909,  §  6362,  making  physi- 
cians incompetent  witnesses  as  to  any  informa- 
tion acquired  from  a  patient,  wiiicli  was  nec- 
essary to  enable  tliem  to  prescribe,  held,  the 
privilege  thus  created  is  waived  by  testimony 
of  the  plaintiff  in  a  personal  injury  action  as 
to  advice  given  to  him  by  his  attending  physi- 
cian as  to  his  physical  condition  and  future  fit- 
ness for  work,  and  the  defendant  may  fully  in- 
quire into  the  conversation  in  which  such  ad- 
vice was  given. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  IS  781,  782;    Dec.  Dig.  «=>2ie(5).] 

3.  Negligence  <3=»141(12)  —  Coufabative 
Negligence  —  Federal  Employers'  Lia- 
bility Act — Instbtjctions. 

In  an  action  for  personal  injuries  under  the 
federal  Employers'  Liability  Act,  where  the 
cause  of  negligence  is  attributable  partly  to 
the  negligence  of  the  carrier  and  partly  to  that 
of  the  injured  employe,  an  instruction  that 
plaintiff  onnnot  recover  full  damages,  but  only 
a  diminished  sum  bearing  the  same  relation  to 
the  full  damages  that  the  negligence  of  the  car- 
rier bears  to  the  negligence  attriiiutable  to 
both,  is  proper. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  %%  397-399 ;    Dec.  Dig.  €=>141(12).] 

.\ppeal  from  Circuit  Court,  Jackson  Coiin- 
ty;  Frank  G.  Johnson,  Judge. 

Action  by  H.  L.  Blankenbaker  against  the 
St  I^uis  &  San  Francisco  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed  and  remanded. 

W.  F.  Evans,  of  St.  Louis,  and  Cowherd, 
Ingraham  &  Durham  and  Hale  Houts,  all  of 
Kansas  City,  for  appellant.  F.  P.  Sizer,  of 
Monett,  and  White,  Hackney  &  Lyons,  of 
Kansas  City,  for  respondent. 

BOND,  J.  I.  Action  under  the  federal  Em- 
ployers* Liability  Act  for  damages  for  per- 
sonal injuries  sustained  by  plaintiff  while  In 
the  employ  of  defendant.  Plaintiff  was  the 
conductor  of  a  freight  train  owned  and  oper- 
ated by  the  defendant;  his  usual  run  being 
from  Amory,  Miss.,  to  Memphis,  Tenn.,  a  dis- 
tance of  about  128  miles.  On  the  morning  of 
April  28,  1911,  plaintiff  left  Amory  with  a 
train  of  50  cars,  all  with  air  brakes  in  oper- 
ation. They  reached  Holly  Springs,  83  miles 
to  the  north  safe,  but  some  2  miles  further 
on  the  coupling  broke  between  the  eighteenth 
and  nineteenth  cars.  An  "emergency  draw- 
head"  was  put  in  by  plaintiff,  the  train  was 
coupled  together,  but  the  severance  of  the 
air  line  on  the  nineteenth  car  rendered  the 
air  brakes  on  all  cars  to  the  rear  of  that  one 
useless.  There  was  evidence  tending  to  show 
that,  in  case  of  such  an  accident,  one  of  the 
printed  rules  of  defendant  company  required 
the  conductor  in  charge  of  the  train  to  pro- 
ceed to  the  next  station,  where  the  car  with 
the   severed   air   brake   ^ould   be   switched 


out  and  placed  at  the  rear  of  the  train  so 
that  the  air  brakes  on  the  other  cars  could 
be  operated.  In  this  instance,  the  train 
proceeded  to  the  next  station.  Red  Bank. 
Here  plaintiff  endeavpred  to  have  the  de- 
fective car  switched  to  the  rear  of  the  train, 
but  was  Informed  the  engine  was  short  of 
water  and  the  engineer  said  he  would  not 
be  able  to  reach  the  next  water  tank  if  he 
used  what  water  he  had  for  switching  pur- 
poses. Plaintiff  then  endeavored  to  get  into 
telegraphic  communication  with  the  train  dis- 
patcher, but  the  office  at  that  point  was 
closed.  On  leaving  Red  Bank,  the  plaintiff 
and  both  brakemen  rode  on  top  of  the  train 
to  be  near  the  hand  brakes,  and  thus  have 
better  control  of  the  cars  on  which  the  air 
had  been  cut  out  The  train  passed  through 
the  next  station,  Victoria,  but  about  a  mile 
from  this  point  a  derailment  was  caused  by 
the  breaking  off  of  the  flange  of  one  of  the 
wheels  of  the  nineteenth  car.  Plaintiff  was 
found  unconscious  under  the  derailed  car  at 
the  side  of  the  right  of  way  and  was  taken 
to  the  Railroad  Hospital  at  Memphis.  The 
evidence  tended  to  show  that  the  derailment 
was  caused  by  the  stripping  off  of  the  flange 
of  one  of  the  wheels  of  the  nineteenth  car, 
the  one  on  which  the  "emergency  drawhead" 
had  been  used,  due,  It  Is  claimed  by  plaintiff, 
to  an  old  "chilled  crack,"  and,  by  the  defend- 
ant, to  a  new  break.  There  was  a  verdict 
and  Judgment  in  favor  of  plaintiff  for  $10,- 
000.  Defendant  thereupon  flled  its  motions 
for  new  trial  and  in  arrest  of  Judgment, 
which  being  overruled,  it  appealed  to  this 
court,  assigning  as  error,  among  other  things, 
the  giving  of  that  portion  of  instruction  No. 
9  which  related  to  the  rule  prescribed  for 
diminution  of  damages  where  the  evidence 
discloses  contributory  negligence  on  the  part 
of  plaintiff.  On  this  point  the  Instruction 
was,  to  wit: 

"And  you  are  further  instmcted  that,  if  you 
shall  find  that  the  plaintiff  was  guilty  of  any 
negligence  that  contributed  to  produce  the  de- 
railment and  his  consequent  injury,  then  the 
jury  will  deduct  from  the  damages  assessed 
such  proportion  thereof  as  may  be  attributable 
to  the  contributory  fault  of  the  plaintiff." 

II.  This  whole  case  turns  on  one  issue  of 
fact  and  the  correctness  or  Incorrectness  of 
its  submission  to  the  jury.  The  plaintiff  had 
one  witness  from  whose  testimony  the  Jury 
might  have  Inferred  that  the  brealdng  of 
the  flange  of  the  car  wheel  causing  the  de- 
railment of  the  car  was  the  result  of  an  old 
crack  in  the  flange,  termed  by  persons  cogni- 
zant of  such  matters  as  a  "chilled  crack,"  for 
the  reason  that  it  might  be  caused  by  the 
rapid  cooling  and  consequent  contraction  of 
the  tread  of  the  car  wheel  in  the  treatment 
accorded  to  it  in  the  process  of  hardening  at 
the  foundry. 

[1]  The  unsupported  evidence  of  this  wit- 
ness was  contradicted  by  a  number  of  wit- 
nesses 
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they  examined  the  car  wheel  after  the  injury 
and  it  showed  no  "chilled  crack"  in  the 
flange,  but  did  disclose  the  existence  of  a 
new  crack  where  the  flange  was  stripped  off 
the  wheel.  This  conflicting  evidence  on  the 
Issue  of  fact  as  to  the  nature  of  the  crack 
in  the  flange  made  that  Issue  one  for  de- 
termination by  the  Jury.  Hence  the  only 
remnining  inquiry  is  whether  it  was  sub- 
mitted without  error  In  the  giving  or  refus- 
al of  instructions  or  in  the  reception  or 
exclusion  of  evidence.  Appellant  assigns  er- 
ror as  to  both. 

Taking  that  relating  to  the  evidence  first, 
the  plaintiff  testified  that,  on  leaving  the 
hospital  at  St  Louis,  he  was  told  by  his  phy- 
sician, Dr.  Woolsey: 

"That  there  was  no  use  for  him  (plaintiff)  to 
stay  there  any  longer,  and  that  In  the  course 
of  time  he  might  be  able  to  assume  his  duties  as 
a  conductor." 

This  statement,  in  substance,  was  testified 
to  by  plaintiff  on  his  direct,  cross,  and  re- 
examination. Thereafter  defendant  called 
Dr.  Woolsey  for  the  purpose  of  proving  the 
exact  statement  or  conversation  which  took 
place  when  he  discharged  the  plaintiff  from 
the  hospital.  The  court  excluded  this  tes- 
timony. U'he  record  as  to  this  ruling  is  as 
follows: 

"Q.  I  will  get  you  to  «tate  to  the  jury  Just 
what  that  conversation  was  that  occurred^  be- 
tween you  and  Mr.  Blankenbaker  at  that  time. 
Mr.  White:  Well,  we  object  to  that  because 
be  does  not  put  the  question  in  the  form  re- 
quired for  impeachment.  Mr.  Cowherd:  It  is 
not  an  impeaching  question.  Mr.  White:  Well, 
that  is  the  shape  it  is  in,  and,  whether  it  is  in- 
tended as  an  impeachment  or  not,  we  object  to 
it,  and  we  object  to  any  conversation  or  com- 
munication between  the  witness  and  the  plain- 
tiff while  the  plaintiff  was  under  the  charge  of 
the  witness  as  a  patient  in  the  St.  Louis  Hos- 
I^tal,  on  the  ground  that  it  is  incompetent  for 
any  purposes.  (Which  objection  was  by  the 
court  sustained,  to  which  action  and  ruling  by 
the  court  the  defendant  at  the  time  duly  ex- 
cepted and  still  doth  except.)" 

[2]  This  ruling  was" erroneous.  The  statu- 
tory provision  (R.  S.  1909,  {  6362),  making 
physicians  incompetent  witnesses  as  to  any 
information  which  they  may  have  acquired 
from  a  patient  which  was  necessary  to  enable 
them  to  prescribe,  is  in  derogation  of  the 
common  law  and  creates  a  privilege  which 
the  patient  may  waive  at  will.  4  Wlgmore 
on  Evidence,  {  2388;  Epstein  v.  RaUroad,  250 
Mo.  loc.  cit.  22,  156  S.  W.  699,  48  L.  R.  A. 
(N.  S.)  394,  Ann.  Cas.  1915A,  423;  State  v. 
Long,  257  Mo.  loc  cit  221,  165  S.  W.  74a 

In  the  matter  in  hand  the  plaintiff,  as  a 
part  of  his  case,  stated  the  advice  given  to 
him  by  his  attending  physician  as  to  his 
physical  condition  and  future  fitness  for 
work  at  the  time  he  left  the  hospital.  This, 
under  the  cases  cited,  opened  a  door  for  a 
full  Inquiry  as  to  the  knowledge  of  the  physi- 
cian and  the  health  and  extent  of  the  inju- 
ries of  the  plaintiff  at  the  time  of  the  alleged 
statement  by  the  physician,  and  as  to  what 


advice  he  then  gsve  plaintiff  In  view  of  tb« 

knowledge  upon  which  it  was  predicated. 
The  statutoi7  bar  to  the  testimony  of  the 
attending  physician  having  thus  been  removed 
by  the  conduct  of  the  plaintiff,  it  necessarily 
follows  that  the  foregoing  ruling  of  the  trial 
court  was  erroneous. 

[3]  III.  As  this  cause  must  be  reversed  and 
remanded  for  the  error  above  pointed  out.  It 
might  be  well,  on  a  retrial,  for  the  plaintiff 
to  frame  his  instructions  as  to  the  applicabil- 
ity of  the  federal  Employers'  Liability  Act 
in  strict  accordance  with  the  interpretation 
given  to  that  act  by  the  Supreme  Ciourt  of  tlie 
United  States  in  the  case  of  Seaboard  Air 
Line  V.  Tllghman,  237  U.  S.  loc.  cit  501,  35 
Sup.  Ct  653,  69  L.  Ed.  1069,  where  it  is  said, 
in  referring  to  the  provisions  of  that  act, 
providing  for  the  diminution  of  damages  as- 
sessed where  proof  has  been  made  of  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff: 

"It  means,  and  can  only  mean,  as  this  court 
has  held,  that,  where  the  causal  negligence  is 
attributable  partly  to  the  carrier  and  partly  to 
the  injured  employ^,  he  shall  not  recover  full 
damages,  but  only  a  diminished  sum  ben  ring 
the  same  relation  to  the  full  damages  that  the 
negligence  attributable  to  the  carrier  bears  to 
the  negligence  attributable  to  both;  the  pur- 
pose being  to  exclude  from  the  recovery  a  pro- 
portional part  of  the  damages  corresponding  to 
the  employe's  contribution  to  the  total  ne^U- 
(jence.  Korfolk  &  Western  Ry.  v.  Earnest,  229 
U.  S.  114,  122  [33  Sup.  Ct.  654,  57  L.  Bd. 
1000,  Ann.  Cas.  1914C,  172];  Grand  Trunk 
Western  Ry.  v.  Lindsay,  233  U.  S.  42,  49  [?^ 
Sup.  Ct.  581,  58  L.  Ed.  838,  Ann.  Cas.  1914C. 
168]." 

The  result  is  that  the  Judgment  in  this  case 
Is  reversed,  and  the  cause  remanded.  All 
concur. 


CARLSON  et  aL  v.  ATCHISON,  T.  &  S.  F. 
BT.  CO.     (No.  17905.) 

(Supreme  Court  of  Missouri,   Division  Na  1. 

June  2,  1916.    Rehearing  Denied 

July  8,  1916.) 

1.  Death  €=>58(1)— PBESuirprroN'  That  Dk- 

CEASED    BXEBCISKD   DtTE  CABE. 

In  an  action  for  death  at  railroad  craaini; 
the  decedent  is  presumed  to  have  exercised  or- 
dinary care  for  her  own  protection;  but  this 
presumption  does  not  continue  after  all  the  facta 
of  the  injury  are  shown. 

[Ed.  Note. — ^For  other  cases,  see  Death,  Cent. 
Dig.  g  76;    Dec.  Dig.  «=)68(1).] 

2.  Railroads  «s>S28(4)—NxouoKiroK— Col- 
lisions AT  CBOSSIMOS— CONTBIBDTOBT  NEG- 

LioENCE— Evidence— SnFFiciENCT. 
Where  plaintiff's  Intestate,  a  woman  of  ma- 
ture age  and  unimpaired  sight  and  hearing,  was 
lolled  on  defendant's  railroad  crossing,  at  a 
boint  where  there  was  an  unobstructed  view  of 
2,228  feet  in  the  direction  from  which  the  train 
came,  held,  her  contributory  negligence  preclod- 
ed  recovery. 

[Eld.   Note.— For  other  casea,   set  Railroadik 
Cent  Dig.  i  1061;    Dec.  Dig.  «=»328<4).] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; T.  J.  Seehom,  Judge. 
Action    by   Anton   Carlson   and    anoi 
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against  tlie  Atchison,  Topeka  &  Santa  F6 
Rall^ray  Company.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Reversed. 

Action  by  the  husband  and  child  of  Ida 
Carlson  for  the  alleged  negligent  killing  of 
the  said  Ida,  by  one  of  defendant's  passen- 
ger trains  at  a  road  crossing  at  or  near  Le 
Loup,  Kan.  The  action  is  predicated  upon 
Kansas  statutes  and  their  construction  in  the 
state  of  Kansas  by  its  Supreme  Court,  which 
statutes  and  decisions  are  speciQcally  plead- 
ed. The  negligence  charged  in  the  petition 
runs  thus: 

"On  or  about  the  20th  day  of  October,  1911, 
in  said  Franklin  county,  and  at  the  western 
ed^e  of  said  Le  Loup,  while  Ida  Carlson,  the 
wife  of  (Anton  Carlson,  and  mother  of  Hulda 
Carlson)  was  driving  a  horse  hitched  to  a  buggy 
in  which  she  was  riding  on  a  public  highway 
across  said  railroad,  defendant  ran  a  locomotive 
drawing  a  west-bound  passenger  train  against 
her,  whereby  she  was  killed.  Said  death  was 
caused  by  defendant's  negligence  in  the  follow- 
ing respects:  Defendant  did  not  sound  a  whis- 
tle of  said  locomotive  or  give  any  other  warning 
of  its  approach  at  least  80  rods  from  said  cross- 
ing nor  at  any  other  point  so  as  to  give  reason- 
able warning  of  the  approach  of  said  train.  De- 
fendant ran  said  train  at  a  speed  so  great  that 
deceased  did  not  have  reasonaole  opportunity  to 
escape  after  she  could  have  discovered  its  ap- 
proach. Although  the  place  where  (said  wife 
and  mother)  was  killed  was  a  regularly  laid  out 
public  highway  where  it  was  crossed  by  a  num- 
ber of  defendant's  tracks,  defendant  had  not  re- 
stored the  highway  to  such  state  as  not  to  un- 
necessarily impair  its  usefulness,  and  had  not 
constructed  and  had  not  kept  in  repair  a  good 
and  substantial  crossing,  and  had  not  secured 
on  each  side  of  each  rail  of  its  railroad  a  board 
not  less  than  12  feet  long  and  not  less  than  10 
inches  wide  and  2  inches  thick,  nor  a  board  of 
any  other  character,  and  had  not  filled  the  space 
between  its  rails  nor  any  part  of  said  space  with 
gravel  or  broken  stones,  nor  floored  the  space 
with  boards  of  any  kind,  by  reason  of  which 
omissions  the  vehicle  in  which  deceased  was  rid- 
ing was  caught  in  and  impeded  by  the  ties,  rails, 
and  uneven  surface  of  said  railroad  and  depres- 
sions of  the  spaces  between  said  rails  and 
tracka,  whereby  she  was  prevented  from  getting 
out  of  the  way  of  the  approaching  train." 

The  answer  was  (1)  a  general  denial,  (2) 
a  plea  of  contributory  negligence,  and  (3)  an- 
other defense,  which  in  our  view  of  the  law 
and  facts  of  this  case  need  not  be  described 
or  set  out.  Reply  general  denial  of  all  new 
matter  In  the  answer.  Verdict  was  for  plain- 
tiff In  sum  of  $7,500,  and  from  the  judgment 
entered  thereon  the  defendant  has  appealed. 

The  trial  court  by  instruction  took  from 
the  jtiry  the  alleged  negligence  of  failure  to 
warn,  as  Charged  in  the  petition,  and  sub- 
mitted the  case  solely  on  the  negligent  rate 
of  speed  at  which  the  train  was  being  run  at 
the  time  and  place  of  the  accident.  This  was 
submitted,  as  It  was  pleaded,  as  common-law 
negligence;  the  trial  court  having  declared 
that  no  rate  of  speed  bad  been  fixed  either 
by  law  or  ordinance.    The  instruction  reads: 

"The  court  instructs  the  jury  that  the  amount 
of  care  required  of  a  railroad  company  in  oper- 
ating a  train  as  it  approaches  a  public  highway 
crossing  is  proportionate  to  the  particular  cir- 
cumstances of  the  particular  crossing,  and  what 
might  be  due  care  with  reference  to  the  speed 
at  one  crossing  is  not  necessarily  due  care  with 


reference  to  the  speed  at  another  crossing,  and, 
with  reference  to  the  highway  where  Ida  Carl- 
son was  killed,  it  was  the  duty  of  the  defendant 
to  use  ordinary  care  to  operate  all  its  trains  ap- 
proaching the  crossing  of  said  highway  at  a  rate 
of  speed  which,  under  the  particular  circum- 
stances shown  in  the  evidence  to  exist  there, 
would  be  reasonably  consistent  with  the  safety 
of  travelers  upon  tiie  highway,  who  are  them- 
selves using  ordinary  care  for  their  own  safety, 
and  not  to  operate  ^ts  trains  at  a  speed  so  great 
that  such  travelers  would  not  have  reasonable 
opportunity  to  escape  injury  to  their  property 
or  themselves  after  they  could  by  the  exercise 
of  ordinary  care  discover  the  approach  of  de- 
fendant's trains  to  the  crossing." 

The  question  of  the  contributory  negligence 
was  likewise  submitted  to  the  Jury.  Defend- 
ant demurred  to  the  testimony  and  presses 
Its  demurrer  here  upon  two  grounds:  (1) 
That  the  evidence  showed  no  negligence  up- 
on part  of  defendant;  and  (2)  that  the  facts 
conclusively  show  the  contributory  negligence 
of  the  deceased.  We  shall  not  discuss  the 
former,  but  will  the  latter,  because  in  our 
judgment,  even  if  the  negligent  rate  of  speed 
be  conceded,  the  contributory  negligence  of 
the  deceased  precludes  a  recovery  by  plain- 
tiffs. The  pertinent  facts  follow  in  the  opin- 
ion. 

Thomas  R.  Morrow,  Cyrus  Crane,  Geo.  J. 
Mersereau,  aud  John  H.  Lathrop,  all  of  Kan- 
sas City,  for  appellant  E.  H.  Gamble,  of 
Kansas  City,  for  respondents. 

GRAVES,  P.  J.  (after  stating  the  facts  as 
above).  The  public  road  runs  north  and 
south  through  the  little  village  of  Le  Loup, 
a  village  of  82  souls.  The  railroad  does  not 
cross  at  right  angles,  but  runs  at  an  angle  in- 
dicated by  the  following  plat: 


BkkiW^  A 


From  this  plat  It  appears  that  the  little 
village  is  southeast  of  the  railroad  tracks, 
vrtth  one  single  triangular  block  on  the 
north  and  west  of  said  tracks.  Deceased 
had  driven  in  her  buggy  to  a  store  in  the  vll- 
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lage,  and  was  returning  home  at  time  of 
accident.  She  was  driving  a  gentle  farm 
mare,  and  her  buggy  was  not  so  topped  as  to 
exclude  her  view  of  the  surroundings  nor  as 
to  interfere  with  her  hearing.  She  was  a 
mature  woman,  and  fully  possessed  of  both 
the  sense  of  sight  and  hearing.  The  at- 
tached plat,  offered  in  evidence  by  plaintiff, 
shows  the  situation:         * 


curve.  The  depot  was  694  feet  northeast  of 
the  public  road  crossing.  From  the  house  or 
storage  track  on  the  south  to  the  center  of 
the  south  main  line  track  was  84  feet  By 
actual  measurement  It  was  shown  that  after 
passing  the  stOTage  track  a  person  could  see 
a  point  down  the  south  main  track  900  feet 
from  the  road  crossing,  or  206  feet  northeast 
of  the  depot;    that  standing  at  a  point  19 


It  was  a  clear  day,  and  deceased  left  the 
store  marked  by  the  arrow  B  on  this  plat. 
She  first  passed  the  storage  track  of  the  rail- 
road, being  the  one  just  In  front  of  the  store. 
Upon  this  there  were  some  standing  cars, 
which  might  have  interfered  with  her  vision 
toward  the  northeast.  Going  forward  from 
the  storage  track,  she  encountered  and  cross- 
ed the  passing  tracks,  and  from  thence  she 
went  to  the  next  track,  which  is  called  the 
south  main  line  track,  and  at  the  crossing  of 
this  track  she  met  with  the  accident  which 
resulted  in  her  death. 

Through  this  village  the  defendant  had  a 
double-tracked  road.  In  other  words,  it  had 
two  main  line  tracks.  West-bound  trains 
used  this  south  main  track,  and  east-bound 
trains  used  the  other  main  track.  The  train 
which  struck  plaiutln!  was  coming  from  the 
northeast  on  this  south  main  track.  The 
depot  in  the  picture  Is  northeast  from  the 
point  of  accident  heretofore  mentioned. 

Witnesses  testify  to  the  speed  of  the  train 
being  as  high  as  45  miles  per  hour.  These 
witnesses  were  not  specially  experts  and  gave 
their  impressions  only  as  to  the  speed. 

Taking  the  road  crossing  as  a  viewpoint, 
the  railroad  track  toward  the  southwest  was 
straight  for  a  half  mUe  or  more,  and  look- 
ing to  the  northeast  it  was  straight  for  about 
a  half  mile,  and  then  bore  to  the  right  in  a 


feet  from  the  passing  track,  or  SC^  feet 
from  the  south  rail  of  the  south  main  tmck, 
you  could  see  a  point  1,250  feet  northeast 
of  the  road  crossing  of  the  south  main  tract; 
that,  standing  in  the  center  of  the  passing 
track,  there  was  an  unobstructed  view  to  the 
northeast  for  2,228  feet  from  the  crossing  of 
the  south  main  track. 

[1,  2)  Now  In  this  case,  the  Injured  party 
being  dead,  the^law  indulges  the  presumption 
that  she  exercised  ordinary  care  for  her  o*m 
protection;  but  we  have  often  said  that  this 
presumption  takes  flight  upon  the  appear- 
ance of  the  facts.  Tliat  this  deceased  did  not 
exercise  ordinary  care  Is  made  apparent  by 
the  physical  facts  in  this  case.  When  de- 
ceased was  crossing  the  passing  track,  she 
was  still  in  a  place  of  safety,  and  had  she 
looked  she  could  have  seen  the  train  a  dis- 
tance of  2,228  feet  to  the  northeast  The 
distance  from  this  passing  track  to  soDth 
line  track  was  in  the  neighborhood  of  12  feet 
The  measurement  was  11.28  feet  between  the 
south  rail  of  the  main  track  and  the  north 
rail  of  the  passing  track,  or  nearly  16  feet 
from  middle  of  the  passing  track  to  south 
rail  or  main  track.  We  need  not  be  exact  to 
the  inches,  because  It  Is  so  apparent  that  had 
deceased  looked  to  the  northeast  she  conli 
have  seen  this  train.  In  making  this  stati 
ment  we  are  considering  the  rate  of  the  train 
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at  45  miles  per  hour,  and  tbe  speed  of  the 
borae  at  3  to  4  miles  per  hour.  Tbe  physi- 
cal facts  refute  the  presumption  of  due  care 
In  looking  for  approaching  trains.  Plaintiff 
was  not  unfamiliar  with  the  crossing.  She 
used  It  several  times  each  week,  and  bad  so 
done  for  several  years. 

Not  only  does  it  appear  that  she  did  not 
look  for  a  train,  but  the  witnesses  introdnc- 
ed  for  her  heard  this  train  before  the  col- 
lision, and  what  they  heard,  she  could  have 
heard,  had  she  exercised  due  care.  Under 
the  facts,  her  contributory  negligence  pre- 
cludes a  recovery  by  plaintiff.  Kelsay  v. 
Railroad  Co.,  129  Mo.  362,  30  S.  W.  339; 
Burge  V.  Railroad,  244  Mo.  76,  148  S.  W.  925; 
and  other  cases  in  this  state  too  numerous 
to  mention.  We  would  have  to  rewrite  the 
negligence  law  of  this  state  to  permit  a  re- 
covery in  the  case  at  bar.  This  unfortunate 
woman  was  evidently  absorbed  and  gave  no 
heed  to  her  danger.  We  need  not  discuss 
other  questions. 

The  Judgment  should  be  simply  reversed, 
and  It  is  so  ordered.  All  concur ;  BOND,  J^ 
in  result. 


GERMAN  BVANGEailCAL  PROTESTANT 
CONGREGATION  OF  CHURCH  OF  THE 
HOLY  GHOST  et  al.  v.  SCHREIBER  et  aL 

(Supreme  Court  of  Missouri,  Division   No.  1. 

June  2,  1916.    Rehearing  Denied 

July  3,  1916.) 

Rei:.ioious  Societies  €=>25— Suit  to  Quikt 
Title— Pabties  Plaintiff— CHUBcn. 
Where  land  was  conveyed  to  eight  named 
trustees  of  tbe  "German  I&vaugeUcal  Protestant 
Congregation  of  the  Church  of  the  Holy  Ghost," 
then  an  unincorporated  voluntary  association, 
and  to  its  assigns  in  trust  for  use  for  cemetery 
purposes  forever,  for  a  stated  money  considera- 
tion secured  by  mortgage  afterwards  paid  by 
tbe  congregation  to  which  a  deed  of  release  of 
the  mortgage  was  duly  executed,  and  where  the 
land  wag  thereafter  used  by  the  congregation 
as  a  cemetery,  and  where  an  act  of  the  Legis- 
lature incorporated  the  "Evangelical  I'rotcstant 
Cemetery  of  the  Church  of  the  Holy  Ghost," 
and  thereafter  certain  persons,  representing 
themselves  as  a  part  of  the  members  of  the 
voluntary  church  association,  applied  for  and 
received  a  pro  forma  decree  of  incorporation 
under  the  name  "German  Evangelical  Protes- 
tant Congregation  of  the  Church  of  tbe  Holy 
Ghost,"  and  where  there  was  no  showing  that 
such  action  was  authorized  by  the  then  exist- 
ing association,  or  that  the  incorporators  con- 
stituted all  or  a  majority  of  such  organizatjon, 
and  no  transfer  of  the  cemetery  property  wi\s 
ever  made  to  the  church  or  to  the  cemetery  cor- 
poration, the  church  corporation,  suing  to  quiet 
title  to  the  land  used  as  a  cemetery,  failed  to 
prove  any  interest  in  itself  to  the  land. 

lEA.  Mote.— For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  §§  154^-167;  Dec.  Dig.  «=> 
23.] 

Woodson,  3.,  dissenting. 

Appeal  from  St.  Louis  Circuit  Court;  Hugo 
Muencli,  Judge. 

Suit  by  the  German  Evangelical  Protestant 
OoDgregatlou  of  the  Church  of  the  Holy 
Ghost  and  the  Evangelical  Protestant  Ceme- 


tery of  the  Church  of  tbe  Holy  Ghost  against 
Johan  Schreiber  and  Agnesa  Schreiber,  his 
wife,  and  their  heirs,  etc,  and  others  with 
rross-blll  by  the  Schreibers  and  their  heirs. 
Judgment  for  plaintiffs,  and  the  heirs  of 
Johan  and  Agnesa  Schreiber  appeaL  Revers- 
ed, and  cause  remanded. 

A.  W.  Wenger  and  Cashman  &  Readey,  all 
of  St  Louis,  for  appellants.  George  W.  Lnb- 
ke  and  George  W.  Lubke,  Jr.,  both  of  St 
Louis,  for  respondents. 

BLAIR,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  circuit  court  of  the  city  of  St 
Louis  in  a  suit  to  quiet  title  to  a  plat  of 
ground  used  as  a  cemetery.  The  decree  vests 
the  title  in  the  German  Evangelical  Protes- 
tant Congregation  of  the  Church  of  the  Holy 
Ghost  (incorporated),  and  declares  appellants 
are  without  any  Interest  therein. 

One  question  presented  Is  whether  the  cor- 
poration mentioned  has  sho\vn  in  itself  any 
right  to  the  cause  of  action.  In  1846  Johan 
Schreiber  and  wife  conveyed  to  eight  named 
trustees  of  the  "German  Evangelical  Protes- 
tant Congregation  of  the  Church  of  the  Holy 
Ghost"  (then  an  unincorporated  voluntary  as- 
sociation) and  its  assigns  the  land  here  in- 
volved, in  trust  for  use  for  cemetery  purposes 
"forever,  and  for  no  other  purpose,  foreign  or 
adverse  to  the  one  mentioned  whatsoever." 
The  consideration  for  the  deed  was  $1,800, 
which  was  secured  by  mortgage  until  Novem- 
tier,  1847,  when  it  was  paid  by  the  congrega- 
tion, and  a  deed  of  release  of  the  mortgage 
duly  executed  and  delivered.  Thenceforward 
the  property  was  used  by  the  congregation 
as  a  cemetery.  In  1865  an  act  of  the  Legis- 
lature was  passed,  incorporating  the  respond- 
ent Cemetery  Association,  and  in  1884  fifteen 
persons,  representing  themselves  as  a  part  of 
the  members  of  the  voluntary  church  associa- 
tion, applied  for  and  received  a  pro  forma  de- 
cree of  incorporation  under  the  name  appear- 
ing as  that  of  the  first  of  the  above  respond- 
ents. There  is  no  evidence  this  action  was 
authorized  by  the  then  existing  voluntary 
church  organization,  and  It  Is  clear  the  Incor- 
porators did  not  constitute  all  the  members  of 
such  organization,  nor  does  it  appear  they 
constituted  a  majority  thereof.  It  is  admit- 
ted no  transfer  of  the  cemeter7  property  has 
ever  been  made  by  any  one  to  either  of  the 
respondent  corporations.  Appellants  are  the 
heirs  of  Johan  Schreiber.  Other  defendants 
are'  heirs  of  the  survivor  of  the  trustees  to 
whom  the  Schreibers  conveyed  the  property 
in  1846 ;  these  have  not  appealed.  In  Catho- 
lic Church  V.  Tobbein,  82  Mo.  loc.  cit  424,  it 
was  held  the  incorporation  of  a  voluntary 
religious  association,  a  church,  after  the  tak- 
ing effect  of  a  will  devising  property  to  the 
voluntary  association,  did  not  clothe  the  cor- 
poration with  any  power  to  sue  to  establish 
the  will,  the  right  thereto  remaining  in  the 
association,  which  was  held  not  to  lose  its 
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Istence  by  reason  of  the  Ineorporatton.  In 
Tlew  of  the  failure  of  this  record  to  show  the 
congregation  authorized  the  Incorporation  of 
the  church  and  to  show  any  other  fact  war- 
ranting the  conclusion  that  the  voluntary  as- 
sociation Intended  to,  and  did,  part  with  its 
property  to  the  corporation  formed,  it  must  be 
concluded  that  respondent  church  corporation 
failed  to  prove  any  interest  in  itself  In  the 
cemetery  property.  In  North  St.  Louis  Chris- 
tian Church  V.  McUowan  et  al.,  82  Mo.  loc.  cit. 
285,  It  appeared  the  incorporation  of  the 
church  society  was  fully  authorized  by  order- 
ly action  of  the  congregation,  taken  In  ac- 
cordance with  the  rules  governing  it  respect- 
ing such  matters.  In  Colquitt  et  al.  v.  How- 
ard, 11  Ga.  loc  dt.  566,  567,  all  persons  con- 
cerned moved  for  incorporation  and  accepted 
and  acted  under  the  charter  received.  In 
Scots'  Charitable  Society  v.  Shaw,  Adm'r,  8 
Mass.  loc.  cit.  534,  535,  the  act  of  Incofpora- 
tlon  spedtlcally  designated  the  corporation 
created  as  the  proper  agency  to  receive  pay- 
ments due  the  previously  exhiting  voluntary 
charitable  association ;  and  the  court  held 
the  corporation  might  receive  payment  and 
give  full  discharge,  leaving  open  the  question 
whether  members  of  the  voluntary  associa- 
tion might  have  remaining  a  beneficial  inter- 
est in  sums  so  collected.  In  Preachers'  Aid 
Society,  eta,  v.  Rich,  Ex'r,  45  Me.  553,  It  was 
alleged  and  admitted  that  the  voluntary  as- 
sociation named  as  devisee  had  itself  pro- 
cured and  accepted  a  charter  of  Incorpora- 
tion. The  voluntary  association,  or  Its  whole 
membership,  moved  in  the  matter  of  incorpora- 
tion. In  Estate  of  Winchester,  133  Cal.  loc. 
cit.  278,  iS5  Pac.  475,  54  L.  K.  A.  281,  the 
whole  membership  of  the  voluntary  associa- 
tion participated  in  the  incorporation.  In 
Dubs  V.  Egll,  167  111.  loc.  dt  520,  47  N.  E. 
766,  Incorporation  was  had  pursuant  to  a 
statute  which  provided  for  the  vesting  of  the 
voluntary  association's  property  in  the  cor- 
poration formed.  The  same  was  true  in 
Christian  Church  v.  Church  of  Christ,  219 
111.  loc.  cit.  515,  76  N.  E.  703.  In  Reorganiz- 
ed Church  of  JesuB  Christ  of  Latter  Day 
Saints  v.  Churdi  of  Christ  (O.  C.)  60  Fed.  loc. 
dt  040,  941: 

"This  church,  according  to  its  eccleslaBtical 
polity,  rales,  and  system  of  government,  at  its 
annual  general  conference  *  •  •  directed 
and  authorized  the  articles  of  association  and 
incorporation." 

Prank  v.  Drenkhahn,  76  Mo.  608,  Willis  v. 
Chapman,  68  Vt  loc.  dt  464,  465,  35  Atl.  459, 
McLeary  v.  Dawson,  87  Tex.  loc.  dt  536,  537, 
29  S.  W.  1014,  and  Com.  ez  rel.  t.  Jarret  et 
al.,  7  Serg.  &  R.  (Pa.)  460,  tend  to  support 
tlie  conclusion  reached  in  Catholic  Church  v. 
Tobbein,  supra,  so  far  as  applicable  here,  this 
being  a  case  in  which  the  question  arises 
with  regard  to  property  purchased  and  paid 
for  by  a  voluntary  assodation  long  prior  to 
the  alleged  incorporation.  Cases  dedded  In 
jurisdictions  denying  the  capadty  of  volim- 


tary  associations  to  take  and  hold  property 
are  measurably  distinguished  by  that  fact 

Our  conclusion  is  that  the  evidence  falls 
to  disclose  any  cause  of  action  in  favor  of  the 
respondent  church  corporation.  This  leaves 
no  party  plaintiff  with  any  claim  to  the  pr<^ 
erty,  the  cemetery  corporation  manifestly 
having  none,  as  found  by  the  trial  court  and 
the  matters  pleaded  in  appellants'  cross-bill 
consequently  raise  merely  moot  questions. 

It  may  be  there  is  evidence  available  to 
supply  the  want  of  proof  pointed  out  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed. All  concur,  except  WOODSON,  J,  who 
dissents. 


KRAEMER  et  aL  v.  BENNETT  et  aL 
(No.  17182.) 

(Supreme  Court  of  Missouri,   Divinoa  No.  L 

June  2,  1916.     Rehearing  Denied 

July  3,  1916.) 

Fraudulent  Convetances  g=?299(12)— 
Deeds  between  Husband  and  Wife. 
Evidence  held  insufficient  to  warrant  a  can- 
cellation of  deeds  from  a  husband  to  his  wife 
on  the  ground  that  such  deeds  were  fraudnlent 
as  to  creditors,  it  being  shown  that  the  grantor 
was  shiftless  or  irresponsible,  and  that  he  was 
indebted  to  the  erantee,  his  wife,  and  that  the 
transfer  was  made  for  a  valnable  consideratioD; 
the  wife  having  no  knowledge  of  her  husband's 
indebtedness  at  the  time  of  the  conveyance 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  ii  888,  889;  De«5.  Dig. 
<S=>299(1?).] 

Appeal  from  Circuit  Court  Butler  County ; 
J.  P.  Foard,  Judge. 

Suit  by  Charles  Kraemer,  administrator, 
and  another  against  John  H.  Bennett  and 
others,  to  set  aside  deeds  as  fraudnlent 
Judgment  for  defendants,  and  plalntllfs  ap- 
peaL    Affirmed. 

Eugene  Kraemer  and  Amos  A.  Knoop,  both 
of  Kansas  City,  for  appellants.  Wm.  A.  Set- 
tle, of  Greenville,  and  Mnnger  ft  Wise,  of 
Piedmont  for  respondents. 

BLAIR,  J.  This  Is  a  suit  by  Judgment 
creditors  to  set  aside  deeds  on  the  gronnd  the 
conveyances  were  fraudulent.  On  the  hear- 
ing the  relief  prayed  was  denied,  and  this 
appeal  followed.  Respondents  John  H.  Ben- 
nett and  L.  J.  Bennett  are  husband  and  wife, 
and  respondent  Maggie  Bennett  is  their 
daughter.  The  petition  aa  filed  also  Induded 
the  Wayne  County  Bank  as  defendant  bat 
as  to  it  the  case  was  dismissed  when  tbe 
trial  began,  and  it  is  no  longer  a  party. 

The  evidence  shows  three  Judgments  were 
rendered  against  respondent  John  H.  Bennett 
and  several  others  (not  parties  here)  on  Feb- 
ruary 16,  1910.  One  of  these  Judgments  was 
In  favor  of  appellant  Charles  Kraemer  in 
the  sum  of  1182.49  and  was  rendered  upon  • 
note  dated  November  26,  1906.  On  this  Judg- 
ment $21.65  had  been  paid.  Another  was  in 
favor  of  appellant  Charles  Kraemer,  adminis- 
trator of  tbe  estate  of  Elizabeth  Kraemer, 
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the  som  ot  $27&.68,  and  was  based  on  a  note 
dated  August  17,  1907,  due  in  one  year.  On 
this  Judgment  $93.94  had  been  paid.  The 
tblrd  Judgment  was  also  In  favor  of  the  same 
administrator,  in  the  snm  of  $270.09,  and 
was  based  on  a  note  dated  August  16,  1907, 
also  due  in  one  year.  Nothing  had  been 
paid  on  this  Judgment,  and  neither  of  the 
payments  on  the  other  two  was  made  by  Ben- 
nett. The  evidence  Indicates  he  was  a  surety 
on  two  of  these  notes,  it  not  on  all  three  of 
them.  The  land  involved  in  this  suit  con- 
sisted of  three  contiguous  tracts.  One  of 
these  was  conveyed  by  H.  F.  Sebastian  and 
wife  to  respondent  J.  H.  Bennett  by  warran- 
ty deed  dated  March  6,  1903.  This  tract  con- 
sisted of  65  acres,  and  is  hereinafter  referred 
to  as  the  Sebastian  tract  A  second  tract, 
containing  40  acres,  was  conveyed  by  D.  Q. 
Stevens  and  wife  to  respondent  John  H.  Ben- 
nett by  warranty  deed,  dated  March  11,  1907. 
It  will  be  referred  to  as  the  Stevens  tract. 
A  third  parcel,  consisting  of  "something  like 
100  acres,"  respondent  John  H.  Bennett  ac- 
quired in  1903  or  1904  under  the  will  of  his 
brother,  0.  A.  Bennett.  This  tract  will  be 
referred  to  hereinafter  as  the  0.  A.  Bennett 
tract  March  17,  1905,  respondents  John  H. 
Bennett  and  wife,  Ij.  J.  Bennett  for  a  con- 
sideration of  $400,  conveyed  40  acres  of  the 
Sebastian  tract  to  F.  M.  Ward.  Appellants 
do  not  attack  this  conveyance.  This  left, 
of  the  three  tracts  mentioned,  about  160 
acres.  Respondent  L.  J.  Bennett  for  many 
years  owned  a  farm  purchased  with  her  own 
means,  partially  derived  from  her  father's 
estate.  From  its  location  it  was  called  the 
Otter  Creek  farm,  and  references  to  it  here- 
inafter will  be  by  that  name.  December  21, 
1007,  respondents  John  H.  Bennett  and  L.  J. 
Bennett  conveyed  to  respondent  Maggie  Ben- 
nett the  160  acres  comprised  in  the  Stevens 
and  O.  A.  Bennett  tracts  and  the  portion  of 
the  Sebastian  tract  remaining  after  the  sale 
to  Ward.  On  April  24,  1908,  Maggie  Ben- 
nett conveyed  the  same  land  to  her  mother, 
the  respondent  L.  J.  Bennett  These  are  the 
deeds  attacked  as  fraudulent  Another  deed 
which  becomes  material  was  one  whereby  re- 
spondent li.  J.  Bramett  conveyed  her  Otter 
Creek  farm  to  Judge  Henry  Carpenter.  This 
deed  was  contemporaneous  with  that  where- 
by John  H.  and  L.  J.  Bennett  conveyed  to 
Maggie  Bennett  on  December  25,  1907.  The 
Judgments  forming  the  basis  of  appellants' 
present  suit  were  rendered  February  15, 1910, 
and  this  suit  was  not  commenced  until  July, 
1911,  and  the  trial  had  in  1912.  Appellants' 
counsel  state  their  opinion  is  the  trial  court 
found  "there  was  a  sale  of  the  property  by 
Mr.  Bennett  to  his  wife,  and  that  it  was  not 
fraudulent."  This  is  the  view  of  the  case  the 
brief  discusses.  It  is  unnecessary  to  present 
the  testimony  in  detail,  since  the  facts  deci- 
sive of  the  real  questions  are  shown  too  clear- 
ly to  admit  of  real  differences  of  opinion. 
The  record  shows  unquestionably  that  re- 


spondent Mrs.  Ifc  J.  Bennett  bought  and  paid 
for  the  Stevens  tract  of  40  acres,  and  that 
for  some  reason  John  Bennett  took  title  in 
his  own  name.  In  these  circumstances  this 
tract  was  in  equity  the  property  of  the  wife. 
The  title  to  the  Sebastian  tract  was  placed  in 
John  Bennett's  name,  and  a  mortgage  was 
given  upon  it  and  the  C.  A.  Bennett  tract  for 
the  entire  purchase  price  of  $1,040.  Not  a 
cent  of  the  purchase  price  was  paid  in  cash 
wUen  the  title  of  this  Sebastian  tract  was  ac- 
quired. Subsequently  40  acres  of  it  was  sold 
for  $400  and  applied  on  the  mortgage,  leav- 
ing a  balance  of  $640.  This  balance  respond- 
ent Ik  J.  Bennett  paid  out  of  her  own  means, 
with  the  aid  of  her  corespondent,  Maggie 
Bennett  The  trial  court  was  warranted  by 
the  evidence  in  finding  that  the  value  of  the 
land  included  in  the  deed  from  respondents 
John  Bennett  and  Mrs.  L.  J.  Bennett,  his  wife, 
to  Maggie  Bennett  was  less  than  $3,000  at 
the  time  that  deed  was  executed,  December 
21,  1907.  The  land  conveyed  consisted  of  the 
Stevens  tract  of  40  acres,  the  25  acres  of  the 
Sebastian  tract  remaining  after  the  sale  of 
40  acres  of  that  tract  to  Ward,  and  the  G.  A 
Bennett  tract.  One  of  appellant's  witnesses 
testified  the  whole  was  worth.  $3,000  to  $3,500 
at  the  time  of  the  trial,  but  was  worth  $600 
less  in  December,  1907,  at  the  time  the  deed 
mentioned  was  made.  There  was  other  testi- 
mony by  appellants'  witnesses  that  it  was 
worth  $3,000  to  $4,000  at  the  time  of  the  trlaL 
One  witness  testified  it  was  worth  $3,500  to 
$4,000  when  the  deed  assailed  was  made.  He 
was  the  former  husband  of  respondent  Mag- 
gie Bennett  who  had  divorced  him,  and  his 
testimony  gives  evidence  of  some  little  hos- 
tility to  respondents.  On  the  whole  evidence, 
a  fair  value  of  the  land  in  December,  1907, 
the  evidence  shows  was  $2,600  to  $2,900,  al- 
lowing $600  as  the  increase  in  value  between 
that  time  and  the  trial. 

Of  the  tract  conveyed  to  Maggie  Bennett, 
Mrs.  li.  J.  Bennett  owned,  in  equity,  the  40- 
acre  Stevens  tract  and  had  paid  $640  of 
the  purchase  price  of  the  Sebastian  tract, 
which  was  the  entire  sum  paid  for  that  part 
of  that  tract  not  sold  to  Ward.  Her  money 
had  thus  paid  for  aU  of  the  Sebastian  tract 
included  In  the  deed  to  Maggie  Bennett  For 
this  sum  her  husband  was  Indebted  to  her 
even  if  we  reject  her  testimony  that  she 
bought  the  Sebastian  tract  and  the  deed  was 
put  in  her  husband's  name  by  mistake.  In 
addition  to  this,  the  land  conveyed  to  Maggie 
Bennett  and  thence  to  Mrs.  L.  J.  Bennett  was 
mortgaged  for  $500,  which  was  assumed. 
Besides  this,  Mrs.  Bennett  surrendered  her 
Otter  Creek  farm,  which  the  uncontradicted 
evidence  shows  was  worth  $1,600  at  the  time. 
Valuing  the  Stevens  tract  at  $200,  the  pur- 
chase price  paid  some  years  before,  and  add- 
ing what  John  Bennett  owed  his  wife  for 
payments  she  made  on  the  Sebastian  tract, 
and  adding  to  these  the  value  of  the  Otter 
Creek  farm,  $1,500,  we  have  the  sum  of  $2,340, 
to  which  must  be  added  the  $500  Incumbrance 
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on  the  land  Bennett  conveyed,  making  a  total 
of  $2,840,  a  sum  fairly  equal  to  the  value  of 
the  tracts  conveyed  In  consideration  thereof. 
Our  first  conclusion  is  therefore  that  the  ex- 
change of  lands  was  based  upon  a  fair  and 
reasonable  equality  of  values,  all  the  cir- 
cumstances being  considered.  At  least,  there 
is  no  such  discrepancy  as  to  tend,  of  itself, 
to  impeach  the  transaction. 

Counsel  contend,  however,  that  respondent 
John  Bennett  made  the  exchange  to  defraud 
his  creditors,  and  that  respondent  Mrs.  L.  J. 
Bennett  knew  of  and  participated  in  this 
fraudulent  intent,  and  consequently  the  land 
In  her  hands  is  subject  to  their  clients'  Judg- 
ments. The  faces  of  the  notes  upon  which 
these  Judgments  were  rendered  aggregated 
$560.  Each  of  the  three  notes  was  signed  by 
three  or  four  others  besides  Bennett,  The 
record  shows  that  two  of  the  notes,  aggregat- 
ing $410,  lacked  eight  months  of  being  due 
when  -the  assailed  exchange  of  lands  was 
made.  Nothing  appears  as  to  when  the  other 
was  due.  The  deed  to  Maggie  Bennett  sought 
to  be  set  aside  was  executed  December,  1907, 
and  the  Judgments  on  the  notes  were  ren- 
dered in  February,  1910.  There  is  no  testi- 
mony either  Mrs.  L.  J.  Bennett  or  Maggie 
Bennett  ever  knew  John  Bennett  was  in  debt 
until  executions  were  Issued  on  these  Judg- 
ments. It  Is  said  they  must  have  known,  be- 
ing John  Bennett's  wife  and  daughter.  The 
testimony  of  both  Is  they  did  not  know,  and 
John  Bennett's  testimony  is  that  he  concealed 
bis  business  and  troubles  from  his  family. 
Disinterested  witnesses  supported  him  In 
this,  testifying  to  his  having  his  mall  sent 
to  a  bank  in  Greenville,  and  to  his  instruc- 
tions to  the  postmaster  not  to  deliver  his  mall 
to  members  of  his  family.  There  is  not  a 
circumstance  in  evidence,  as  we  read  the  rec- 
ord, indicating  respondents  L.  J.  and  Maggie 
Bennett  knew  of  his  financial  troubles.  The 
fact  is  that  John  Bennett  was  shiftless  and 
Irresponsible.  He  taught  school  a  little,  gam- 
■  bled  a  little,  ran  for  office  a  little,  drank  a 
little,  and  one  day,  the  record  shows,  worked 
on  the  farm  a  little.  He  had  squandered 
$1,500  In  money  received  from  his  brother's 
estate,  and  otherwise  demonstrated  his  In- 
capacity to  manage  his  affairs  successfully. 
In  December,  1907,  he  became  feverishly  anx- 
ious to  enter  the  mercantile  business  at' 
Greenville.  He  determined  to  sell  the  farm 
on  which  his  family  was  living.    The  opposi- 


tion of  the  wife  and  daughter  resulted  in  a 
discussion,  the  upshot  of  which  was  the  ex- 
change detailed  above.  There  Is  nothing  in 
the  record.  In  our  opinion,  having  a  just  tend- 
ency to  Impeach  the  transaction  in  any  way. 
Bennett  had  a  perfect  right  to  sell  the  home 
place  and  make  a  good  title,  despite  his  in- 
debtedness and  in  the  absence  of  fraud.  He 
exchanged  what  interest  he  had  in  it  for  a 
tract  belonging  to  his  wife,  whose  value 
equaled  the  interest  he  had  in  the  land  she 
got,  less  what  he  owed  her  for  payments 
made  on  the  purchase  price  of  the  Sebastian 
tract.  We  do  not  believe  he  had  any  intent  to 
defraud  any  creditor.  On  the  contrary,  he 
had  a  dream  of  wealth  to  be  acquired  in 
merchandising,  in  which  occupation  he  ex- 
pected great  returns  from  small  effort.  He 
failed  in  his  expectations,  his  interest  in  the 
mercantile  company  going  the  way  taken  by 
the  money  from  his  brother's  estate.  After 
this  happened,  these  creditors,  over  2  years 
after  the  exchange  was  made  and  the  deed 
recorded,  became  alarmed,  and  now  attempt 
to  take  from  Mrs.  L.  J.  Bennett  the  property 
which  represents  her  girlhood  Inheritance  and 
her  label's  in  teaching  school  and  working 
upon  the  farm  for  20-odd  years.  Somethlni; 
is  said  about  certain  expressions  she  nses.  A 
few  times  she  answered  she  "didn't  remem- 
ber." These  answers  were  ordinarily  given 
in  response  to  inquiries  as  to  the  dates  of 
some  of  the  small  payments  made  by  her 
upon  Indebtedness  upon  the  landa.  These 
payments  ran  through  years.  They  were  the 
fruit  of  unremitting  toll  extending  over  a  dec- 
ade, and  were  made  with  money  accumulat- 
ed by  every  honest  means  open  to  her.  We 
have  given  her  testimony  a  most  careful  oofor 
sideratlon.  She  Is  practically  uncontradict- 
ed by  any  one,  and  Is  corroborated  by  a  niun- 
ber  of  witnesses  as  to  the  vital  matters  to 
which  she  testifies.  Her  testimony  bears  the 
stamp  of  truth  upon  its  face,  and  we.  as  the 
trial  judge  did,  believe  what  she  said.  There 
is  nothing  in  the  suggestion  that  the  making 
of  the  deed  to  respondent  Maggie  Bennett 
characterized  the  transaction  as  fraudulent 
Maggie  had  a  sort  of  expectant  Interest  in 
the  Otter  Creek  farm,  based  on  a  long-stand- 
ing promise  of  the  mother,  but  the  real  rea- 
son for  the  transfer  was  that  the  parties 
were  of  the  opinion  the  husband  could  not 
make  a  valid  deed  directly  to  the  wife. 
The  Judgment  Is  affirmed.    All  concur. 
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TOUNO  V.  LTJSK  et  aL     (No.  19114.) 

(Supreme  Court  of   Missonri,  Division   No.   1. 

June  2,  1916.    Motion  to  Transfer  to  Court 

in  Banc  Overruled  July  18,  1916.) 

1.  Mastgb  and  Servant  «=92S4(1)— Injubibs 
TO  Servant— SuFFiciENOT  of  Evidbnck — In- 

TEBSTATE   COMUEBCE. 

Evidence  held  sufficient  to  go  to  the  jury  on 
the  issue  whether  defendant  railroad  company 
and  an  injured  employ^  were,  engaged  in  inter- 
state commerce,  within  the  federal  Employers' 
Liability  Act  (Act  Cong.  April  22,  1908,  c.  149, 
3.5  Stat.  65  [U.  S.  Comp.  St.  1913,  !|  8657- 
8665]),  when  the  accident  occurred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1000;  Dec.  Dig.  <S=> 
284(1)J 

2.  Masteb  and  Servant  «=!»137(5>— Injubies 
TO  Sebvant  —  Method  of  Work  —  Employ- 
EBS'  Liabilitt  Act. 

l.'nder  federal  Employers'  Liability  Act,  neg- 
ligently switching  cars  against  an  employ^  is 
a  ground  of  liability. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dip.  §§  269,  270,  274,  277,  278; 
Dec.  Dig.  <&=»137(5).l 

3.  Master  and  Servant  ^::sl34— Injuries  to 
Servant— Wabnino— Employers'  Liabili- 
ty Act. 

Under  federal  Employers'  Liability  Act,  neg- 
ligently failing  to  warn  an  employ^  of  danger  is 
a  ground  of  liability. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  269,  270,  280;  Dec.  Dig. 
^=>134.] 

4.  Master  and  Servant  «=>278(18)  —  Inju- 
ries TO  Servant  —  Sufticibncy  of  Evi- 
dence—Warning. 

Evidence  held  to  sustain  a  verdict  that  de- 
fendant railroad  company  was  negligent  in  fail- 
ing to  warn  an  air  inspector  before  shunting 
cars  against  the  standing  car  on  which  he  was 
working. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  071;  Dec.  Dig.  «=» 
27S(1S).] 

5.  Master  and  Servant  <S=>226(1)— Injuries 
TO  Servant — Risks  AssuifED — NEaLiOENCE 
OF  Master. 

A  servant  does  not  assume  the  risk  of  his 
master's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §i  659,  660 ;  Dec.  Dig.  <S=» 
226(1).] 

6.  Master  and  Servant  <S=>278(19)  —  Inju- 
ries TO  Servant  —  Sufficiency  of  Evi- 
dence— Waiver  of  Rule. 

Evidence  held  to  sustain  a  verdict  that  de- 
fendant railroad  company  waived  a  rule  requir- 
ing air  inspectors  to  set  out  a  blue  flag  before 
going  between  standing  cars  by  a  superior's  di- 
rection not  to  use  the  flag  and  general  nonob- 
servance  of  the  rule. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  969;  Dec.  Dig.  <S=» 
278(19).] 

7.  Damages  «=»132(12)— Excessive  Damages 
— Loss  OF  Arm. 

$12,000  damages  for  loss  of  the  left  arm 
above  the  elbow  by  a  railroad  air  inspector  earn- 
ing $2.40  per  day  was  excessive  by  $4,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  g  383 ;   Dec.  Dig.  <S=>132(12).] 

Appeal  from  St.  Louis  Circuit  Court; 
Tboiuas  C.  Heunlngs,  Judge. 

Action  by  Arthur  L.  Xoung  against  James 


W.  Lusk  and  others  as  receivers  of  the  St. 
Louis  &  San  Francisco  Railroad  Couu)any. 
Jndgnuent  for  plaintiff,  and  defendants  ap- 
peal.    AfSrmed  npon  condition. 

W.  F.  Evans,  B.  T.  Miller,  and  A.  E.  Hald, 
all  of  St.  Lonls,  for  appellants.  Joseph  A. 
Wright,  of  St.   Louis,   for  respondent. 

GRAVES,  P.  J.  Action  for  personal  In- 
juries brought  In  the  state  drcnlt  court  In 
St.  Louis,  under  the  federal  Employers'  Lia- 
bility Act  of  April  22,  1908.  The  negligence 
charged  Is  best  stated  In  the  language  of  the 
petition,  thus: 

"That  at  about  4:45  p.  m.  on  said  27tb  day  of 
August,  1914,  plaintiff,  in  the  discharge  of  bis 
duties  as  such  employ^,  was  trying  to  turn  the 
angle-cock  of  the  air-lirake  equipment  of  a  frcisht 
car  and  at  the  northenut  of  a  string  of  three 
freight  cars  on  one  of  the  tracks  in  said  Frisco 
freightyards,  and  whilst  so  engaged  a  switching 
crew  of  defendants  consisting  of  an  engineer, 
fireman,  foreman,  and  two  brnkemen,  while  act- 
ing within  the  scope  of  their  duties,  and  while  so 
employed  by  defendants  in  said  yards,  and  while 
both  said  switching  crew  and  plaintiff  were  ac- 
tually engaged  as  such  employes  in  carrying  on 
of  commerce  for  defendants  as  such  receivers 
between  the  state  of  Missouri  and  the  other 
states  of  the  United  States  hereinbefore  named. 
in  violation  of  an  act  of  Congress  approved  April 
22,  1908,  entitled  'An  act  relating  to  the  liabil- 
ity of  common  carriers  by  railroad  to  their  em- 
ployes in  certain  cases,'  carelessly  and  negli- 
gently made  a  (flying)  switch  with  about  three 
or  four  other  freight  cars  coupled  together,  caus- 
ing said  cars  to  be  moved  with  rapidity  after  the 
switch  engine  had  been  uncoupled  therefrom 
albng  and  down  the  track  where  the  said  car 
was  standing  upon  which  plaintiff  was  working, 
as  aforesaid,  and  carelessly  and  negligently  caus- 
ed said  string  of  cars  thus  being  moved  to  strike 
the  string  of  cars  standing  on  said  track  at  the 
southwest  end  thereof,  thereby  causing  plaintiff 
to  be  violently  struck  by  the  end  of  said  car 
upon  which  he  was  working  and  thrown  on  the 
tracks,  and  his  left  arm  run  over  by  one  of  the 
wheels  and  trucks,  and  so  mutilated  as  to  neces- 
sitate its  immediate  amputation  and  bruising 
and  contusing  his  back  and  shoulders.  That 
said  cars  were  thus  switched  and  run  by  said 
switching  crew  upon  said  string  of  cars  where 
plaintiff  was  working  without  any  warning  to 
plaintiff,  and  when  they  knew,  or  by  the  exercise 
of  ordinary  care  might  have  known,  that  plain- 
tiff was  at  said  northeast  end  of  said  car  and 
string  of  cars  standing  on  said  track  and  in  a 
position  of  peril  and  danger  while  discharging 
his  said  duties  as  an  employ^  of  defendants  by 
reason  of  switching  and  running  of  said  cars." 

The  answer,  after  making  certain  formal 
admissions,  pleads  three  defenses:  (1)  Con- 
tributory negUgeuce;  (2)  assumption  of  risk; 
and  (3)  violation  of  a  designated  rule  of  the 
company. 

Upon  a  trial  before  a  jury,  the  plaintiff  had 
a  verdict  for  $12,000,  upon  which  Judgment 
was  duly  entered,  and  from  such  judgment 
defendants,  as  receivers  of  what  is  called  tlie 
"Frisco  Railroad,"  have  appealed. 

The  assignment  of  errors  runs  the  usual 
gamut  In  cases  of  this  character,  and  the  evi- 
dence, so  far  as  material,  can  best  be  stated 
lu  connection  with  the  points  for  discussion. 

I.  Plaintiff,  aged  47  years  at  date  of  acci- 
dent, was  a  railroad  man  of  many  years'  ex- 
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perlence.  At  fbe  time  of  accident  he  was  en- 
gaged by  defendant  as  air  Inspector  In  tbo 
yards  of  the  St.  Lonls  &  San  Francisco  Rail- 
road Company  at  or  near  Chouteau  avenue, 
St  Louis,  Mo.  His  duties  were  to  couple  up 
the  air  appliances  as  cars  were  being  put  In 
a  train,  and  after  the  train  was  made  up 
and  the  engine  attached  to  test  the  air  on 
the  completed  train.  When  not  thus  engaged, 
he  did  some  minor  repair  work.  He  had 
worked  In  this  capacity  some  months  prior  to 
his  unfortunate  Injury. 

Defendant  urges  that  plalntUTs  case  failed 
for  several  reasons,  and  that  their  demurrer 
to  the  testimony  should  have  been  sustained. 
Of  these  In  their  order. 

[1]  II.  First  It  Is  urged  that  plalntlfT  failed 
to  show  that  he  was  so  engaged  at  the  time 
of  Injury  as  to  bring  him  within  the  federal 
law,  supra.  This  contention  cannot  be  sus- 
tained. The  petition  charged  that  the  de- 
fendants were  operating  a  railroad  between 
the  state  of  Missouri  and  other  named  states, 
and  the  answer  admitted  this  portion  of  the 
petition.  The  defendants  were  therefore  ad- 
mittedly Interstate  carriers. 

The  yards  in  which  the  plaintiff  was  at 
work  was  what  la  known  as  a  gravity  yard. 
Through  it  ran  a  "lead"  track,  and  from  this 
"lead"  track  there  were  a  number  of  tracks 
(some  26  or  27)  connected  therewith  by  means 
of  switches.  The  surface  of  the  ground  so 
sloped  that  cars  could  be  pushed  in  on  these 
several  tracks,  and  would  move  down  th&n 
without  power,  or  by  mere  gravity.  At  the 
time  of  the  accident,  plaintiff  was  working 
with  cars  on  track  4,  having  just  left  track  5. 
As  to  the  use  of  these  several  tracks,  he  tes- 
Ufled: 

"Q.  How  long  is  this  Chouteau  avenue  yard, 
Mr.  Toung;  can  you  tell  us?  A.  Why,  this 
yard  I  was  working  in,  the  in-bound  yard,  is 
something  about  a  quarter  or  half  mile  long, 
hardly  a  half;  something  between  that.  I  be- 
lieve track  4  held  the  biggeot  string  of  cars,  I 
believe  46  cars.  Q.  Were  you  working  in-bound 
or  out-bound?  A.  Working  on  the  out-bound 
track,  but  I  worked  in-bound  and  out-bound. 
Trains  would  come  in,  and  we  would  make  them 
up  there  on  that  other  track,  and  they  would  go 
through.  Dead  freight  came  there  to  this  other 
yard.  Q.  In  what  track  were  you  working  when 
yon  were  hurt?  A.  No.  4.  Q.  What  was  that 
used  for?  A.  Dead  freight  going  east  that  was 
used  for.  Q.  And  in  these  Frisco  tracks  or 
yards  were  certain  tracks  assigned  for  certain 
railroads  and  certain  places  in  the  make-up  of 
out-bound  cars?  Or  freight?  A.  Yes.  sir.  Q. 
What  different  tracks  were  on  the  out-bound,  if 
you  remember?  A.  Why,  4,  5,  6,  7,  8,  9,  14,  17, 
15,  and  16 ;  15  and  16  the  stuff  was  west-bound, 
ataS  went  west.  Q.  The  other  tracks  were  east- 
bound?  A.  Yes,  sir;  10,  11,  and  12  were  most- 
ly empty  cars,  went  to  the  house  for  loading.  Q. 
Track  4,  what  was  it  used  for,  out-bound?  A. 
The  cars  were  all  carded  'bridge'  on  there;  all 
went  to  Illinois,  and  on  different  roads  after 
they  got  to  Illinois.  Q.  What  bridge  did  that  go 
over?  A.  Eads  bridge.  Q.  Did  the  Frisco  put 
a  label  on  cars,  any  distinct  label,  going  over 
Eads  bridge?  A.  Yes,  sir;  always  had  a  green 
card  they  marked,  'Bridge.'  Q.  What's  the  east 
words  on  the  check  or  tag?  A.  Just.  'Bridge,' 
then  it  stated  what  road  after  it  got  iicross,  but 
the  green  card  was  marked,  'To  Bridge,'     Q. 


Do  you  know  what  was  the  name  of  the  railroad 
on  the  side  of  this  car  where  yon  were  working 
when  you  got  hurt?  A.  No,  I  never  noticed 
where  it  was  going,  or  what  road  it  was  deliv- 
ered to.  It  was  delivered  to  the  bridge;  I  didn't 
notice  what  bridge.  Q.  'The  name  on  the  side 
of  the  car?  A.  Oh,  that  was  Houston  &  Texas 
Central.  Q.  Do  yon  know  where  that  railroad 
operates?    A.  In  Texas." 

Later  on  be  further  says: 

"Q.  Don't  they  receive  cars  on  tracks  4,  5, 
and  6,  and  deliver  to  industries  on  this  side  of 
the  river,  I  mean?  A.  Not  that  I  know  of. 
I  never  seen  them  billed  that  way.  Everything 
on  4  was  always  carded,  'Bridge,'  unless  some- 
times they  were  not  using  it,  and  throws  a  lot 
of  junk  on  there.  *  •  •  Q.  Did  you  look  at 
the  label  on  all  three  of  the  cars?  A.  Yes,  all 
three  on  there;  they  were  carded,  'Bridge.'  Q. 
Where  were  those  labels  placed  on  the  cars?  A. 
On  the  side  of  the  cars,  supposed  to  be  placed  on 
the  north  end  of  the  car;  on  the  west  side  they 
are  supposed  to  be.  Q.  When  did  you  see  labels 
on  aU  three  of  the  cars?  A.  I  saw  them  when  I 
came  up  there." 

Witness  Allen  W.  Harvey,  among  other 
things,  said: 

"Q.  Those  yards  up  there  are  used  for  the  re- 
ceiving of  freight  cars  from  all  over  the  United 
States,  aren't  they?  A.  Yes,  I  expect  in  the 
course  of  every  few  minutes  there  is  a  car  goes 
from  there  to  every  point  in  the  United  States 
in  these  yards.  Q.  Cars  go  in  and  ont  of  those 
yards  for  many  states,  don't  they?  Different 
states  in  the  Union?    A.  Yes,  I  guess  they  do." 

Cars  for  the  bridge  crossed  the  river  and 
went  to  the  state  of  Illinois.  The  above  was 
ample  evidence  upon  which  to  submit,  under 
proper  instructions,  the  question  as  to  whether 
or  not  the  plaintiff  and  the  railroad  were  en- 
gaged in  Interstate  commerce  at  the  time 
of  the  accident.  On  this  qnestlon  the  de- 
murrer was  well  overruled. 

III.  The  next  contention  of  the  defendants 
is  thus  stated  in  the  brief: 

"The  record  fails  to  show  any  negligence  on 
the  part  of  defendants.  The  negligence  chareed 
is  not  a  violation  of  any  federal  statute  enacted 
for  the  safety  of  employes.  The  negligence 
charged  is  failing  to  warn  plaintiff  of  the  ap- 
proach of  cars  when  defendants  should  bare 
known  of  plaintifTs  position  of  peril.  Defend- 
ants were  under  no  obligation  to  warn  plaintiff." 

This  contention,  like  the  tongue  of  the  ser- 
pent, is  forked.  We  have  (1)  no  negligence 
shown  as  against  defendants,  (2)  that  the 
negligence  charged  does  not  fall  within  the 
purview  of  the  federal  act,  and  (3)  that  the 
negligence  charged  In  the  petitioa  Is  a  failure 
to  warn  plaintiff  of  the  approach  of  the  cars. 

The  latter  statement  can  be  shortly  dis- 
posed of  by  a  reading  of  the  petition.  The 
petition  charges  two  acts  of  negligence,  and 
the  defendants  are  in  error  when  they  say 
that  a  failure  to  warn  the  plaintiff  Is  all  the 
negligence  charged.  The  previous  portion  of 
'  the  petition  charged  a  negligent  switching  of 
the  cars  by  the  switching  crew. 

[2,  3]  Whether  the  negligence  charged  falls 
within  the  purview  of  the  federal  act  Is  best 
determined  from  the  wording  of  that  act  I'. 
S.  Statutes  at  Large,  vol.  35,  p.  65- 
Comp.  St.  1013,  i  8657),  so  far  as 
here,  reads:  ^a^^ 
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"That  every  common  carrier  by  railroad  while 
enf^aging  in  commerce  between  any  of  the  sev- 
eral states  or  territories,  or  between  any  of  the 
states  and  territories,  or  between  the  District 
of  Columbia  and  any  of  the  states  or  territories, 
or  between  the  District  of  Columbia  or  any  of 
th^  states  or  territories  and  any  foreign  nation 
or  nations,  cdiall  be  liable  in  damages  to  any  per- 
son suffering  injury  while  he  is  employed  by  such 
carrier  in  such  commerce,  or,  in  case  of  the 
death  of  such  employ6,  to  his  or  her  personal 
representative,  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employ^ ; 
and,  if  none,  then  of  such  employd's  parents; 
and,  if  none,  then  of  the  next  of  kin  dependent 
upon  such  employ^,  for  tuoh  injury  or  death  re- 
tulting  in  whole  or  iu  part  from  the  negligence 
of  anv  of^  the  officcrt,  agents,  or  emploi/6>  of 
tuch  carrier,  or  by  reason  of  any  defect  or  in- 
sufficiency, due  to  its  negligence,  in  its  cars,  en- 
ginea,  appliances,  machinery,  tracl(,  roadbeds, 
works,  boats,  whereas,  or  other  equipment." 
(The  italics  arc  ours.) 

Both  acts  of  negligence  (If  they  be  negli- 
gence) charged  In  this  i)etltlon  were  acts  of 
the  agents  or  eraploygs  of  the  defendants,  and 
fall  fairly  within  the  terms  of  this  statute. 
The  switching  of  the  cars  was  an  act  ol  the 
servants  and  employes  of  defendants.  The 
failure  to  warn,  if  such  failure  is  negligent, 
Is  an  act  of  the  servants  or  employes  of  the 
defendants.  We  thlnl:  that  the  negligence 
charged  Is  such  as  falls  within  the  purview  of 
the  federal  law.  We  mean  by  this  that  the 
negligent  handling  of  cars  by  agents  and  em- 
ployes of  a  railroad  which  results  in  injury 
to  another  employ^  Is  actionable  under  this 
law ;  and,  further,  that  there  might  be  cases 
where  the  failure  to  warn  would  likewise  be 
actionable  under  this  law.  The  real  question 
is  whether  or  not  the  evidence  discloses 
negligence  In  either  of  the  two  particular 
charges.    That  we  take  next. 

[4]  IV.  Whilst  the  language  of  the  petition 
is  broad  enough  to  cover  two  acts  of  negli- 
gence, as  above  indicated,  yet  plaintiff  did 
not  see  fit  to  so  submit  his  case  In  the  trial 
court  The  matter  was  thus  submitted,  by 
instruction,  below: 

"And  if  the  jury  further  find  and  believe  from 
the  evidence  that,  while  he  was  so  engaged,  .a 
switching  crew  of  defendants,  in  charge  of  the 
engine  and  cars  mentioned  in  the  evidence,  and 
while  acting  within  the  scope  of  their  duties,  and 
while  so  employed  by  defendants  in  said  yards, 
carelessly  and  negligently  caused  and  suffered 
said  cars  to  be  moved  with  rapidity  against  or 
into  the  cars  on  which  plaintiff  was  working, 
thereby  causing  said  cars  to  run  against  the 
plaintiff  and  knock  him  down  and  injure  the 

J>laintiff;  and  if  the  jury  further  find  and  be- 
ieve  from  the  evidence  that  said  switching  crew, 
by  the  exercise  of  ordinary  care,  should  have 
known  that  plaintiff  was  working  on  said  car  in 
a  situation  of  danger  from  injury  by  the  move- 
ment of  said  cars,  and  failed  to  warn  said  plain- 
tiff of  the  approach  of  said  cars,  and  that  by  a 
timely  warning  of  the  approach  of  said  cars 
plaintiff  could,  by  the  exercise  of  ordinary  care, 
have  avoided  injury  therefrom;  and  if  the  jury 
further  ^nd  and  believe  from  the  evidence  that 
at  said  time  and  place  said  switching  crew  and 
plaintiff  were  actually  engaged  in  carrying  in- 
terstate commerce  between  the  state  of  Missouri 
and  the  state  of  Illinois;  and  if  the  jury  fur- 
ther find  and  believe  from  the  evidence  that 
plaintiff's  injury,  if  any,  was  not  the  result  of 
the  ordinary  rislu  or  dangers  assumed  by  him  in 


his  contract  of  employment  by  defendants— then 
your  verdict  will  be  for  plaintiff." 

This  Instruction  did  not  permit  a  recovery 
on  mere  proof  of  a  negligent  switching  of  the 
cars  at  a  rapid  rate,  but  bottoms  plaintiff's 
right  to  recover  on  failure  to  warn.  So 
whilst  defendants'  counsel  Is  in  error  in  say- 
ing "the  negligence  charged  Is  failing  to 
warn  plaintiff,"  yet  the  submission  below 
was  on  that  theory.  The  instant  verdict, 
if  sustained,  must  be  sustained  on  the  idea 
(1)  that  a  failure  to  warn  was  negligence  un- 
der the  circumstances,  and  (2)  that  such  fail- 
ure was  the  proximate  cause  of  the  injury. 

The  evidence  shows  that,  whilst  plaintiff 
was  working  upon  track  6,  three  cars  were 
put  in  upon  track  4.  These  cars  bad  their 
brakes  set  to  keep  them  from  moving  ou 
down  the  track.  Plaintiff  went  to  the  end 
car  (then  located  the  greatest  distance  from 
the  switch)  for  the  purpose  of  turning  an 
angle-cock,  and  was  in  the  act  of  turning 
It  when  injured.  He  was  kept  there  longer 
than  usual  because  the  angle-cock  was  rust- 
ed. Whilst  he  was  there,  the  switch  crew  put 
In  another  car,  and  on  this  car  was  an  em- 
ploy6,  by  the  name  of  Harvey.  Harvey  had 
been  with  the  first  three  cars  when  they  were 
put  in  and  had  put  on  their  brakes.  Harvey 
was  told  to  remain  with  this  single  car,  that 
others  were  coming.  This  be  did,  and  the 
switching  crew  cut  off  two  more  cars  from 
the  train  on  the  lead  track  and  switched 
them  In  on  track  4.  These  cars  struck  the 
car  upon  which  Harvey  was  standing,  and  he 
then  put  on  the  brakes  on  that  car,  and 
started  to  a  tank  car  next  to  it,  when  the 
three  cars  he  was  then  with  struck  the  three 
stationary  cars  (at  the  end  of  one  of  which 
plaintiff  was  working)  and  moved  them,  so 
that  the  plaintiff  was  knocked  down  and  run 
over  by  the  car,  inflicting  the  injuries  sued 
for  herein. 

There  is  no  evidence  of  the  speed  at  which 
these  cars  were  running  when  they  struc); 
the  car  upon  which  Harvey  was  standing, 
nor  at  the  time  they  struck  the  three  station- 
ary cars.  The  only  circumstance  is  that 
the  three  stationary  cars  were  moved  further 
down  the  track  some  315  feet  by  the  Impact. 

There  is  evidence  in  the  record  of  what  is 
known  as  the  "blue  flag  rule."  This  rule  re- 
quired employ^  working  around  stationary 
cars  to  put  out  a  blue  flag,  and  then  other 
cars  would  not  be  pushed  against  them. 
There  is  evidence  tending  to  show  that  this 
rule  was  impracticable  so  far  as  the  use  of 
the  blue  flag  by  an  air  Inspector  was  con- 
cerned, and  that  the  superintending  oflBcer 
over  the  plaintiff  In  the  service  of  the  com- 
pany bad  told  plaintiff  not  to  try  to  use  the 
blue  flag;  that  it  could  not  be  successfully 
used  in  bis  work.  The  evidence  discloses  that 
cars  were  being  continuously  shunted  in  upon 
the  tracks  from  the  lead  track,  and  that  It 
was  plaintiff's  duty  to  go  among  these  cars 
upon  the  several  tracks  and  test  and  couple 
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up  the  air  appliances.  There  Is  also  evidence 
tending  to  show  the  general  nonobservance  of 
this  "blue  flag  rule."  There  Is  also  evidence 
that  there  was  no  means  provided  on  the 
cars  by  which  warning  bell  or  whistle  could 
be  given. 

The  question  Is:  What  was  the  duty  of 
defendants  under  these  facts?  The  duties  of 
plaintiff  required  him  to  be  among  the  carg 
standing  upon  the  tracks.  Likewise,  to  make 
up  Its  trains  defendants  had  to  run  other 
cars  In  upon  the  tracks  when  plaintiff  was 
working.  The  facts  of  this  case  distinguish 
It  from  a  case  where  a  section  hand  Is 
working  up<m  an  open  track.  Here  the  very 
duties  of  the  plaintiff  required  him  at  times 
to  be  in  position  where  he  could  not  observe 
the  shunting  In  of  cars  upon  the  trails 
where  he  was  working.  He  had  to  examine 
and  repair  the  air  appliances,  and  couple 
the  same  between  the  cars.  If,  through 
Rowle,  the  general  foreman,  he  was  direct- 
ed (as  testified  to  by  plaintlft)  not  to  use  the 
blue  flag  to  notify  the  parties  upon  the  in- 
coming cars  that  he  was  working  up  the  cars, 
then  it  would  seem  that  a  notice  or  warning 
of  some  kind  would  be  required  of  defend- 
ants. They  cannot  place  a  man  at  work 
between  stationary  cars,  and  without  notice 
or  warning  shunt  in  other  cars,  and  thus 
malm  and  cripple  blm.  The  facts  of  this 
case  bring  it  within  the  Une  of  car  repair- 
ers' cases.  It  more  nearly  falls  within  the 
rule  of  these  cases.  This  rule  was  reiterated, 
and  in  some  respects,  in  my  judgment,  ex- 
tended. In  the  more  recent  case  of  Koemer 
V.  St.  Louis  Car  Co.,  209  Mo.  141,  107  S.  W. 
481,  17  L.  tt.  A.  (N.  S.)  292. 

In  this  case,  it  will  not  do  to  say  that 
defendants  or  their  servants  did  not  know 
that  plaintiff  was  in  a  place  of  peril.  Both 
defendants  and  their  employes  knew  that 
these  were  stationary  cars  ahead  of  them 
when  they  shunted  in  these  cars.  They  knew 
that  the  duty  of  plaintiff  required  him  to 
be  there,  and  they  should  have  taken  some 
precaution  to  obviate  his  injury.  Williams 
V.  Wabash  By.  Co.,  175  8.  W.  loc.  dt.  903; 
Kame  v.  Bailway  Co.,  254  Mo.  175,  162  S.  W. 
240.  We  conclude  that  the  facts  of  this  case, 
as  presented  by  plaintiff's  side  of  the  case, 
were  sufttcient  to  make  out  a  case  of  negli- 
gence for  failure  to  warn. 

[6]  V.  Nor  is  there  substance  in  the  conten- 
tion that  plaintiff  assumed  the  risk.  The 
charge  In  the  petition  Is  not  such  as  to  bar 
the  defense  of  assumption  of  risk,  because 
under  the  Federal  Act,  8  4  (U.  S.  Comp.  St. 
1913,  {  8660),  "such  employ^  shall  not  be 
held  to  have  assumed  the  risks  of  his  own 
employment  in  any  case  where  the  violation 
by  such  common  carrier  of  any  statute  en- 
acted for  the  safety  of  employes  contributed 
to  the  Injury  or  death  of  such  employ^."  In 
all  other  cases  the  defense  lies,  if  the  facts  < 


authorize   it.     Flsb   ▼.   Bailroad,   263   Mo. 
106,  172  S.  W.  340. 

Here  the  negligence  charged  was  not  a 
violation  of  any  safety  appliance  act,  and 
hence  plaintiff's  case  does  not  fall  witUn 
the  exception  made  by  section  4  of  the  feder- 
al act  of  1908.  But  the  facts  of  this  case  do 
not  sustain  the  doctrine  of  assumption  of 
risk.  A  servant  never  assumes  the  risk  ct 
the  master's  negligence.  He  dssames  the 
usual  and  ordinary  risk  of  the  employment, 
but  to  these  cannot  be  added  the  negligence 
of  the  master.  A  failure  to  warn  was  the 
neglect  of  the  master.  Koemer  T.  Car  Co, 
supra. 

[6]  VI.  It  is  insisted  that  plaintiff's  failnra 
to  comply  with  the  blue  flag  rule  bars  his 
recovery.  Whether  or  not  that  rule  had  been 
waived  by  the  defendants  was  properly  sub- 
mitted to  the  jury  and  upon  ample  evidence 
to  sustain  their  verdict.  This  question  there- 
fore drops  from  the  case. 

[7]  VII.  What  we  have  said  disposes  of 
some  contentions  as  to  refused  instructions. 
We  think  there  is  but  one  question  of  mo- 
ment left,  and  that  is  the  amount  of  the  dam- 
ages. Defendants  urge  that  under  all  the 
facts  it  is  excessive.  We  are  Inclined  to 
think  that  it  is  excessive.  The  plaintiff  tes- 
tified briefly  as  to  his  injuries.  Tlie  whet'Is 
of  the  car  practically  amputated  his  left 
arm  between  the  shoulder  and  elbow.  The 
doctors  completed  what  little  work  was  left 
for  the  amputation.  The  record  discloses 
the  bare  fact  of  an  amputated  left  arm,  and 
no  more.  It  showed  that  plaintiff  was  earn- 
ing $2.40  per  day  at  the  time.  No  aggravated 
case  of  injury  is  shown.  We  are  of  opinion 
that  f8,000  would  be  more  nearly  right  in 
this  case.  If  therefore  the  plaintiff  will  In 
10  days  remit  the  sum  of  ?4,000,  as  of  the 
date  of  the  judgment,  the  judgment  thus  left 
for  $8^000,  as  and  of  the  date  of  its  original 
entry,  will  for  said  $8,000  be  aflirmed.  It 
plaintiff  declines  to  enter  such  remittitur  for 
$4,000,  the  judgment  is  reversed  and  cause 
remanded. 

It  is  so  ordered.    All  concur. 


NORTH  KANSAS  OITT  LEVEE  DIST,  t. 

HILLSIDE   SEOmilTIES  CO. 

(No.  17886.) 

(Supreme  Court  of  Missouri,  Divimcm  Na  1. 

June  2, 1916,    Beheartog  Denied  July  3,  1916. 

Motion  to  Transfer  to  Court  in  Banc  Over- 

ruled  July  18,  1916.) 
1.  Lbvbbs    «bs6— Dibtbicts— Ebtabushmkni 

—Proceedings— NoTicK  to  Owners. 
Under  Rev.  St.  1899,  f  8362,  providing  that 
after  filing  articles  of  association  for  the  incor- 
poration of  levee  districts  the  same  proreedines 
shall  be  taken  to  notify  owners  of  real  estate 
embraced  within  such  articles,  and  all  objeo- 
tions  of  such  owners  shall  be  made  to  and 
heard  by  the  court  in  the  manner  provided  by 
sections  8252,  8253,  for  the  notifying,  makinfu 
and   hearing   of  the   objections  of  owners 
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like  cases  in  the  formation  of  drainage  diatricts, 
an  owner  of  Innd  in  the  territory  included  In 
a  levee  district  who,  not  being  named  in  the 
articles  of  association,  has  not  entered  bis 
appearance,  nor  has  been  served  with  sum- 
mons or  any  notice,  and  who  is  not  mention- 
ed, nor  his  land  described,  in  the  decree  of  in- 
corporation, is  not  affected  by  such  proceedings, 
nor  is  his  land  taxable  for  the  levee. 

lEd.  Note. — For  other  cases,  see  Levees,  Cent 
Dig.  {  16;  Dec.  Dig.  <S=»6.] 

2.  Levees  <Ss»27  —  Establishkbht  of  Dis- 
tkict— collatebal  attack. 

The  defense,  in  an  action  to  collect  taxes  for 
a  levee,  that  the  land  of  defendant  is  not  tax- 
able as  included  in  levee  district,  is  not  a  col- 
lateral attack  upon  the  validity  of  the  organiza- 
tion of  the  district. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent. 
Dig.  S  25;    Dec.  Dig.  <S=27.] 

3.  tiEVBKS  <g=927— Taxes— Collection. 

In  such  action  a  defendant,  notwithstand- 
ing a  prima  facie  case  for  plaintiff  made  by 
the  offer  in  evidence  of  a  certified  tax  bill,  etc., 
has  the  right  to  show  that  he  never  had  his 
day  in  court  and  an  opportunity  to  be  heard  as 
to  benefits  to  his  land  or  whether  it  should  be 
excluded  from  the  levee  district. 

[Ed.  Note. — For  other  cases,  see  Levees,  Cent. 
Dig.  S  23:    Dec.  Dig.  <S=>27.] 

4.  Levebb  <s=>27— Taxes— Collection— Bub- 
den  OP  Peoof. 

Defendant  not  having  been  served  with 
process  and  failed  to  have  his  day  in  court  be- 
fore the  decree  of  incorporation  of  the  levee  dis- 
trict was  entered,  the  prima  facie  case  of  plain- 
tiff made  by  evidence  of  certified  tax  bills,  etc., 
was  overturned. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent. 
Dig.  §  25 ;   Dec.  Dig.  <&=»27.] 

5.  Eminent  Domain  €=»246(1)— Acquisition 
OF  Lands  —  Dibmissax  of  Pboceedingb  — 
Effect. 

Where  a  landowner  was  not  made  a  party  to 
condemnation  proceedings  by  a  levee  district, 
and  commissioners  were  appointed  and  made  an 
award,  _  the  dismissal  by  the  district  of  such 
proceedings  as  to  such  landowner  eliminated  it 
entirely  therefrom,  although  it  had  appeared 
therein  thinking  it  was  appearing  in  a  contem- 
plated suit,  which  was  never  brought,  filed  ex- 
ceptions to  the  report,  and  the  proceedings  were 
continued  for  several  terms. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  <g=»246(l).] 

6.  JyEVEEs  i3=9€  —  Establishment  —  Aobxe- 

KENT  to  AFPKAB. 

Where  the  owner  of  lands  included  in  a  levee 
district  was  not  served  with  process  in  the  pro- 
ceedings to  establish  the  district  nor  in  con- 
demnation proceedings  by  the  district  its  agree- 
ment to  appear  in  a  contemplated  condemnntioti 
snit  did  not  amount  to  an  auroement  to  become 
a  party  in  the  original  condemnation  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent. 
Dig.  i  16;    Dec.  Dig.  ®=»6.] 

Appeal  from  Circuit  Court,  Clay  County; 
Frank  P.  Dlvelbiss,  Judge. 

Action  by  the  North  Kansas  City  Levee 
District  against  the  Hillside  Securities  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

On  May  18,  1909,  proceedings  were  com- 
menced by  petition  in  the  circuit  court  of 
Clay  county,  Mo.,  under  the  provisions  of 
aectlon  8861,  R.  S.  1899,  to  Incorporate  the 


levee  district  aforesaid,  as  provided  In  arti- 
cle 7,  c.  122,  R.  S.  1899  Of  Missouri ;  and  the 
game  was  Incoiporated  under  the  name  of 
"North  Kansas  City  Levee  District."  The  de- 
fendant is  also  a  corporation,  duly  organized 
under  the  laws  of  this  state,  and  owns  the 
land  mentioned  in  petition,  lying  within  the 
boundaries  of  said  levee  district,  and  sought 
to  be  charged  with  the  payment  of  the  taxes 
sued  for  herein. 

The  present  action  was  commenced  la  the 
circuit  court  aforesaid  on  October  17,  1912, 
to  recover  $1,680.84  for  taxes  of  1911  and  in- 
terest thereon,  attorney's  fees,  etc.  Appel- 
lant did  not  sign  the  articles  of  association 
for  the  formation  of  said  levee  district,  nor 
was  it  named  as  a  party  to  said  proceeding, 
although  the  tract  of  land  sought  to  be 
charged  with  above  tax  was  described  as 
lying  within  said  district. 

The  decree  of  the  circuit  court  aforesaid 
incorporating  plaintiff  as  a  levee  district  was 
rendered  on  November  29,  1909.  Up  to  said 
last-mentioned  date  the  defendant  had  not 
been  made  a  party  to  said  proceeding,  nor 
has  it  since  said  date  been  made  a  party 
thereto.  No  summons  was  ever  issued  in 
said  proceedings  against  this  defendant,  nor 
did  it  enter  its  appearance.  The  defendant's 
name  does  not  appear  in  tlie  articles  of  as- 
sociation aforesaid,  nor  in  the  decree  of  said 
court  establishing  said  district. 

In  August,  1910,  plaintiff  commenced  nego- 
tiations with  defendant  to  secure  a  right  of 
way  for  a  dike  across  defendant's  property 
and  for  a  ditch  extending  southeasterly  from 
the  easterly  end  of  the  dike.  A  form  of  deed 
for  this  right  of  way  proposed  by  plaintiff 
was  submitted  to  defendant,  and  the  latter 
refused  to  grant  this  right  of  way,  but  offer- 
ed to  give  plaintiff  a  license  to  enter  upon 
said  property  and  construct  the  dikes  and 
ditches  in  the  manner  described  in  the  pro- 
posed right  of  way  deed,  for  the  sum  of  $2,- 
650.  Plaintiff  agreed  to  proceed  with  said 
work  under  said  license.  Accordingly  a  writ- 
ten agreement  was  entered  Into  between  plain- 
tiff and  defendant,  wherein  it  was  stipulated 
that  defendant  should  enter  a  voluntary  ap- 
pearance In  the  proceedings  for  the  forma- 
tion of  the  levee  district,  which  had  already 
been  had,  and  that  the  levee  district  should 
Institute  condemnation  proceedings  at  once 
to  acquire  the  rights  of  way  for  the  dikes 
and  ditches,  and  In  that  manner  liquidate 
the  defendant's  claim  for  damages  on  ac- 
count of  its  property  taken  and.  accruing  to 
the  remainder  of  the  tracts  owned  by  defend- 
ant. The  agreement  also  provided  that,  if 
the  damages  allowed  by  the  commissioners 
exceeded  the  sum  of  $2,650,  the  sum  so  paid 
by  way  of  license  should  be  credited  upon 
the  commissioners'  award,  and,  If  the  latter 
was  less  than  $2,(t50,  the  defendant  should 
refund  the  difference.  It  was  also  expressly 
stipulated  that,  if  the  condemnation  proceed- 
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log  was  not  begun  within  six  months  from 
August  18,  1910,  and  thereafter  prosecuted 
to  a  conclusion,  the  defendant  should  have 
the  right  to  return  the  sum  which  it  had  re- 
ceived as  compensation  for  the  license,  and 
the  license  Itself  should  terminate. 

Following  the  license  agreement  supra, 
plaintiff  entered  upon  defendant's  land,  built 
its  dike,  and  constructed  Its  ditches,  but 
neither  made,  nor  attempted  to  make,  de- 
fendant a  party  to  the  proceeding  for  the 
formation  of  the  levee  district,  so  that  de- 
fendant could  enter  Its  appearance,  in  ac- 
cordance with  said  agreement,  and  have  Its 
day  in  court,  with  the  privilege  of  showing 
that  its  land  ought  not,  and  could  not,  prop- 
erly be  included  within  said  district ;  nor  did 
plaintiff  Institute  a  condemnation  proceeding 
to  acquire  the  limited  rights  of  way,  as  it 
was  required  to  do  by  the  terms  of  fore- 
going agreement. 

In  September,  1910,  the  commissioners  al- 
lowed defendant  $2,750,  hut  this  amount  was 
deemed  unsatisfactory,  and  an  appeal  was 
taken  by  this  defendant  to  the  circuit  court 
of  Clay  county  aforesaid,  and  exceptions  to 
said  award  duly  tiled,  etc. 

In  1912  the  appeal  of  the  Hillside  Securi- 
ties Company  from  the  award  of  the  com- 
misslonei°s  came  on  for  trial  in  the  circuit 
court  of  Clay  county,  and  the  Hillside  Se- 
curities Company  and  Its  attorneys  then  for 
the  first  time  became  aware  that  no  condem- 
nation suit  bad  been  brought  as  agreed  in 
the  contract  of  August  18,  1910,  and  that  the 
award  from  which  an  appeal  had  been  taken 
was  made  by  the  commissioners  appointed  in 
a  former  condemnation  proceeding ;  that  the 
Hillside  Securities  Company  had  never  been 
made  a  party  to  this  proceeding  in  any  way, 
and  that  the  right  of  way  condemned  by  the 
commissioners,  as  shown  by  their  report, 
was  a  different  right  of  way  from  that  de- 
scribed in  the  petition  In  condemnation,  un- 
der which  they  were  acting.  When  these 
facts  developed  the  levee  district  dismissed 
the  condemnation  suit  The  defendant  here- 
in then  tendered  back  to  plaintiff  the  said 
sum  of  $2,650  received  as  aforesaid,  and 
terminated  the  license  in  accordance  with 
the  provisions  of  the  contract  of  August  18, 
1910. 

It  is  contended  by  defendant  that  none  of 
its  lands  should  be  Included  within  said 
levee  district;  that  the  whole  project  is  a 
detriment,  and  not  a  benefit,  to  its  lands; 
that  its  lands  have  never  been  legally  In- 
corporated within  said  district;  that  it  has 
never  had  the  opportunity,  which  the  stat- 
ute provides  should  be  given  landowners,  to 
show  that  its  lands  should  not  he  incorporat- 
ed within  the  district.  Notwithstanding  the 
foregoing,  plaintiff  has  treated  defendant's 
lands  as  within  said  district,  and  has  been 
sustained  in  so  doing  by  the  Judgment  of  the 
trial  court  herein. 

Defendant  filed  Its  motion  for  a  new  trial 


in  due  time,  which  was  overruled,  and  the 
cause  duly  appealed  to  this  court. 

Martin  £.  Lawson,  of  tiiberty,  and  Cyrus 
Crane  and  Lathrop,  Morrow,  Fox  &  Moore, 
all  of  Kansas  City,  for  appellant.  Kenneth 
McG.  De  Weese,  of  Kansas  City,  for  respond- 
ent. 

RAILEY,  C.  (after  stating  the  facts  as 
ahove).  [1]  I.  In  the  recent  case  of  Els- 
berry  Drainage  District  v.  Lottie  Pntton  Har- 
ris et  al.,  184  S.  W.  89,  decided  December  21, 
1915,  by  this  division,  Commissioner  Brown, 
in  reviewing  the  law  concerning  drainage 
districts,  said: 

"It  is  evident  that,  when  their  extraordinarr 
powers  are  used  in  summary  proceedings  to  place 
a  pecuniary  burden  upon  the  property  of  in- 
dividuals, all  the  conditions  precedent  which 
they  prescribe  should  and  must  be  complied  with. 
Kishnnbotna  Dramage  District  v.  Campbell,  154 
Mo.  151,  167  [55  S.  W.  276].  This  principle 
is  clearly  recognized  by  the  Legislature,  in 
charging  these  powers  and  duties  upon  consti- 
tutional courts  of  general  jurisdiction,  whidi 
can  only  proceed  upon  inquiry,  and  condemn 
after  an  opportunity  to  be  beard." 

Section  8362,  R.  S.  1899,  provides  that 
after  the  filing  of  articles  of  association  for 
the  Incorporation  of  levee  districts  the  same 
proceedings  shall  be  taken  to  notify  owners 
of  real  estate  embraced  within  such  district 
who  have  not  signed  such  articles  of  associa- 
tion, and  all  objections  of  such  owners  shall 
be  made  to,  and  heard  by,  the  court  in  the 
manner  provided  by  sections  8252,  8253,  R. 
S.  1899,  for  the  notifying,  making,  and  hear- 
ing of  the  objections  of  owners  in  like  cases 
in  the  formation  of  drainage  districts,  and 
the  court  sttall  proceed  in  the  same  manner 
provided  in  said  sections. 

Section  8252,  R.  S.  1899,  provides  that: 
"Immediately  after  such  articles  of  assods- 
tion  shall  have  been  filed,  the  cleric  of  tlie  cir- 
cuit coart  of  the  county  in  which  the  proposed 
drainage  district  is  situate,  *  •  •  shall  lEsae 
a  summons,  as  now  provided  by  law,  returnable 
to  the  next  term  of  the  circuit  court,  directed 
to  the  several  owners  of  real  estate  in  said  pro- 
posed district  who  may  be  averred  to  be  benefit- 
ed by,  but  have  not  signed  soid  articles  of  asso- 
ciation, which  shall  be  served  as  summons  in 
civil  causes,  *  •  •  setting  forth  in  said  no- 
tice that  the  articles  of  association,  as  aforesaid, 
have  been  filed,  and  the  purpose  thereof,  and 
that  the  real  estate  of  such  owner  or  owners 
situate  in  said  district,  fully  describing  the 
same,  will  be  affected  thereby,  and  rendered  li- 
able to  taxation  for  the  purposes  of  draining 
said  district,"  etc. 

Section  8253,  R,  S.  1899,  reads  as  follows: 
"AU  owners  of  real  estate  in  said  district  who 
may  not  have  signed  said  articles  of  association. 
and  who  may  object  to  the  organization  of  said 
drainage  district,  after  having  been  duly  sum- 
moned, shall,  on  or  before  the  sixth  day  of  the 
term  of  court '  to  which  they  may  have  been 
summoned  to  appear,  file  their  objection  or  ob- 
jections in  writinK,  if  any  they  may  have,  why 
such  drainage  district  should  not  be  organised 
and  declared  a  public  corporation  of  this  state, 
and  why  their  land  will  not  be  benefited  by 
drainage,  and  should  not  be  embraced  In  said 
drainage  district,  and  liable  to  taxation 
draining  the  same ;  and  all  such  objections  si 
be  heard  by  the  court  ia  a  summary  manner, 
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without  any  unnecessary  delayj  and  in  case  audi 
objections  are  overruled,  the  circuit  court  shall, 
by  its  order  duly  entered  of  record,  duly  declare 
said  drainage  district  a  public  corporation  of 
this  state.  And  in  case  any  owner  of  real  es- 
tate shall  satisfy  the  coart  that  his  real  estate, 
or  a  part  thereof,  has  been  wrongfully  included 
in  said  district,  and  will  not  oe  benefited  there- 
by, then  the  court  may  exclude  such  real  estate 
as  will  not  be  benefited,  and  declare  the  remain- 
der a  district,  as  prayed." 

In  the  case  at  bar  it  is  conceded  that  de- 
fendant was  not  named  In  the  articles  of 
association  filed.  It  did  not  enter  its  appear- 
ance, nor  was  It  ever  served  with  a  summons 
or  notice  of  any  kind  or  description.  It  was 
not  mentioned  In  the  decree  of  Incorporation, 
nor  was  its  land  described  therein.  It  had 
no  opportunity  under  the  circumstances 
aforesaid  to  be  heard  before  said  district 
was  Incorporated  as  to  whether  Its  land 
would  be  benefited  by  said  district,  or  wheth- 
er it  should  be  excluded  therefrom.  We  are 
clearly  of  the  opinion  that  unless  defendant, 
by  reason  of  Its  subsequent  conduct,  has 
waived  Its  right  to  object  to  the  taxation  of 
its  land,  and  to  have  the  same  excluded  from 
said  district,  the  present  action  cannot  be 
sustained. 

[2]  II.  It  is  not  necessary  in  this  proceed- 
ing for  US  to  question  or  consider  the  legality 
of  plaintiff  as  a  levee  district,  and  In  dis- 
posing of  the  caae  we  shall  not  do  sa  The 
authorities  therefore  cited  by  respondent  to 
the  effect  that  the  validity  of  plaintiff  as  a 
levee  district  cannot  be  called  in  question  In 
this  collateral  proceeding  will  not  be  con- 
sidered or  discussed. 

[3, 4]  Conceding  that  plaintiff  made  a 
prima  facie  case  by  offering  in  evidence  a 
certified  tax  bill,  ete,  yet  the  defendant  had 
the  right  to  show,  as  It  did  In  this  case, 
that  it  never  had'  its  day  in  court,  and  was 
never  afforded  an  opportunity  to  be  heard 
upon  the  question  as  to  whether  its  land 
would  be  benefited,  or  whether  it  should  be 
excluded  from  said  district  Williams  t. 
Grudier,  264  Mo.  loc.  clt  225,  174  S.  W.  387; 
Norton  v.  Reed,  253  Ma  loc.  clt  251,  161  S. 
W.  842;  Hutchinson  v.  Shelley,  133  Mo.  loc. 
dt  412,  413,  34  S.  W.  838;  Cloud  v.  Inhab- 
itants of  Pierce  City,  86  Mo.  loc.  dt  366,  367. 
Aside  from  the  above  authorities,  It  is  con- 
ceded that  defendant  was  not  served  with 
process,  and  failed  to  have  its  day  in  court 
before  the  decree  of  incorporation  was  en- 
tered, establishing  plaintiff  as  a  levee  dis- 
trict The  prima  fade  case  of  plaintiff  is 
therefore  overturned,  unless  the  subsequent 
acts  of  defendant  conclude  it. 

III.  It  appears  from  respondent's  state- 
ment of  facts  that: 

"On  the  14th  day  of  July,  1910,  there  was  in- 
stituted by  the  North  Kansas  City  levee  dis- 
trict plaintiff  herein,  a  certain  condemnation 
suit  in  the  circuit  court  of  Clay  county.  Mo., 
wherein  J.  W.  Perkins  was,  along  with  others, 
made  party  defe£dant.  He  was  brought  into 
this  condemnation  proceeding  by  publication. 
The  Hillside  Securities  was  not  made  a  party 
defendant  to  this  suit    On  the  lot  day  of  Au- 


gust, 1910,  the  judge  appointed  commissioners. 
After  the  appointment  of  these  commissioners 
the  levee  district  and  tiie  Hillside  Securities  en- 
tered into  the  agreement  of  August  18,  1910." 

The  substance  of  said  agreement  is  set  out 
In  the  preceding  statement  At  the  time  of 
its  execution  the  commissioners  aforesaid 
had  already  been  appointed.  They  filed  their 
report  on  September  29,  1910,  allowing  de- 
fendant $2,750.  The  latter  filed  exceptions 
to  the  report  of  said  commissioners,  which 
were  continued  for  several  twins.  It  appears 
from  the  record  that  those  appearing  for  de- 
fendant In  respect  to  above  matter  thought 
they  were  appearing  to  the  new  and  inde- 
pendent condemnation  proceedings  which 
were  to  be  Instituted  by  plaintiff  under  said 
agreement  of  August  18,  1910. 

On  June  11,  1912,  defendant  filed  its  spe- 
cial motion  in  the  original  cause,  which 
reads  as  follows: 

"Comes  now  Hillside  Securities  Company,  and, 
appearing  for  the  purposes  of  this  motion  only, 
prays  the  court  to  enter  its  order  dismissing 
this  proceeding  for  the  reason: 

"(1)  That  the  statutes  under  which  this  pro- 
ceeding and  work  was  begun  and  prosecuted  are 
unconstitutional  and  void.    •    •    • 

"(4)  Because  this  defendant  was  not  served 
with  process  or  lawfully  notified  of  the  pendency 
of  this  proceeding  prior  to  the  appointment  of 
commissioners  herein,  and  had  no  opportunity 
to  object  or  to  question  such  appointment,  or 
to  question  the  validity  of  this  proceeding,  and 
said  commissioners  were  therefore  not  author- 
ized to  include  the  land  of  this  defendant  in 
their  award. 

"(5)  Because  the  defendant  is  not  now,  nor 
never  has  been,  a  party  to  this  proceeding. 

"(6)  Because  the  lands  of  this  defendant  are 
unlawfully  included  in  the  said  district,  and 
because  said  levee  district  has  not  been  legally 
incorporated,  and  is  not,  therefore,  authorized 
to  exercise  the  right  and  power  of  condemna- 
tion." 

This  motion  was  overruled  on  the  date  of 
its  filing,  and,  It  appearing  from  the  evidence 
that  defendant's  land  was  not  properly  de- 
scribed In  the  report  of  said  commissioners, 
the  plaintiff  thereupon  dismissed  said  con- 
demnation proceeding  against  this  defendant. 

[5, 1]  The  dismissal  by  plaintiff  of  the  con- 
demnation suit  aforesaid  left  the  defendant 
entirely  out  of  court  as  to  every  phase  of  the 
original  case.  The  appellant  could  no  longer 
litigate  the  issue  as  to  whether  its  land  was 
properly  In  the  district  It  had  never  been 
a  party  to  the  original  proceeding  for  incor- 
poration, and  hence  the  dismissal  of  the 
above  condemnation  eliminated  defendant 
entirely  from  said  cause.  But  respondent 
strenuously  insists  that  by  virtue  of  the  con- 
tract of  August  18,  1910,  It  made  defendant  a 
party  to  the  original  proceedings  to  Incorpo- 
rate. That  part  of  tne  contract  relied  upon 
to  sustain  this  contention  reads  as  follows: 

"The  said  Hillside  Securities  Company  has  al- 
so agreed  to  enter  voluntary  appearance  in  the 
condemnation  proceedings  contemplated  above 
as  well  as  in  the  proceedings  for  the  formation 
of  the  said  levee  district  which  have  already 
been   had." 

The  remainder  of  the  contract 
Gates   that   new    condemnation 
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were  to  be  commenced  and  defendant's  ap- 
pearance entered  therein;  and  those,  too,  with- 
in six  months,  and  prosecuted  to  a  conclu- 
sion. Said  contract  did  not  contemplate  that 
defendant  was  to  appear  in  the  original  con- 
demnation suit 

The  plaintiff  failed  to  comply  with  the 
terms  of  said  agreement  as  heretofore  shown. 
If  it  had  asked  leave  of  court  to  amend  the 
petition  for  Incorporation  so  as  to  include 
defendant's  land,  the  latter  could  then  have 
entered  its  appearance  and  litigated  the  ques- 
tion as  to  whether  its  land  would  be  benefit- 
ed, or  whether  it  should  be  excluded  from 
the  district.  If  the  contract  had  been  carried 
out  by  plaintiff,  the  defendant  would  not  only 
have  been  entitled  to  litigate  the  question  as 
to  whether  Its  land  should  remain  in  the  dis- 
trict, but  it  would  likewise  have  had  an  op- 
portunity to  be  heard  upon  the  appointment 
of  commissioners  to  be  selected  under  the 
new  suits  contemplated  by  said  contract,  for 
the  purpose  of  condemning  a  right  of  way 
over  defendant's  lands. 

The  defendant  on  June  12,  1912,  gave 
plaintiff  notice  in  writing  to  the  effect  that 
said  contract  was  terminated  and  tendered 
back  the  $2,650,  which  it  had  received  under 
said  contract  on  account  of  damages  for  right 
of  way  over  Its  land.  It  Is  manifest  that  de- 
fendant has  never  had  its  day  in  court,  so 
that  it  could  litigate  with  plaintiff  the  ques- 
tion as  to  whether  its  lauds  would  be  bene- 
fited by  sold  district,  or  whether  they  should 
be  excluded  therefrom. 

In  view  of  the  conclusion  reached,  the 
judgment  below  is  reversed. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


YOUNG  v.  PENNSYLVANIA  FIRE  INS. 
CO.     (No.  17889.) 

(Supreme  Court  of  Missouri,  Division  No.  1 
^Ia^ch  30,  1916.  Motions  for  Rehearing  and 
to  Transfer  to  Court  in  Banc  Denied  June 
2,  1016.  Motion  in  Banc  to  Require  Division 
1  to  Transfer  to  Banc  Denied  July  3,  1916.) 

1.  Insurance  €=s>640(1)— Actions— Defenses 
—  i'kematube  suit  —  pl,eadiho  —  suffi- 
CIENCY. 

In  an  action  on  a  fire  insurance  policy,  the 
(lefpnsc  of  premature  suit  (suit  within  60  days 
after  filing  proof  of  loss)  is  in  the  nature  of  a 
plea  in  abatement,  not  a  plea  in  bar,  and  to  be 
available  must  be  specifically  pleaded;  a  general 
denial  not  being  sufficient. 

[Ed.   Note.— For  other  cases,   see  Insurnnce. 
Cent.  Dig.  §§  1554.  1609;  Dec.  Dig.  «=>640(l).] 

2.  Insurance  <g=558(4)— Fibe  Insurance— 
Proof  of  Loss— Waiver. 

Where  defendant's  insurance  adjuster  admit- 
ted liability  under  fire  insurance  policy,  and  aft- 
er a  dispute  as  to  the  amount  of  loss  an  arbitra- 
tion followed,  no  blank  proofs  of  loss  being  fur- 
nished the  plaintiff  as  required  by  statute,  held. 


there  was  a  complete  waiver  by  defendant  of 
proof  of  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent.  Dig.  {  1387;    Dec  Dig.  «=s558(4).] 

3.  Insurance  <s=»640(4)  —  Defenses  —  Plead- 
ino — Waiver  of  Proof  of  Loss. 

Where  defendant  fire  insurance  company 
pleaded  an  arbitration,  it  thereby  admitted  t 
waiver  of  proof  of  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance; 
Cent  Dig.  §  1620;  Dec.  Dig.  «=>640(4).] 

4.  Insurance  €=>623(1)  —  Fibe  Insurance - 
Proofs  of  Loss— Waiver. 

In  an  action  on  a  fire  insurance  policy,  the 
defense  of  premature  suit  (suit  within  00  d!i.vs 
after  filing  proof  of  loss)  is  not  available  wbi't« 
proofs  of  loss  were  waived  by  submittin:;  to  arbi- 
tration, and  such  arbitration  was  pleaded  as  t 
defense. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1551 ;   Dec.  Dig.  «==>623(1).] 

6.  Insurance  €=»621  —  Fire  Insurance  — 

Proofs  of  Loss— Waiver. 

The  waiver  of  proofs  of  loss  under  fire  in- 
surance policy  has  the  same  effect  as  the  filing 
of  proofs  of  loss,  and  a  suit  commenced  more 
than  60  days  after  such  waiver  is  not  premature, 
although  proofs  of  loss  were  made  as  a  matter  of 
precaution  less  than  60  days  before  suit. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  1542,  1543;  Dec.  Dig.  <g=>021.] 

6.  Insurance  €=»612(3)  —  Actions  —  Condi- 
tions Pbecedent  —  Validitt  of  Contract 
Provisions  CoMrELLiNO  Arritratiox. 

Under  Rev.  St.  1909,  §  808.  provisions  in 
contracts  including  insurance  policies  which  en- 
force arbitration  or  settlement  are  unenforceabk. 
and  compliaucp  tlierewitb  is  not  a  condition  pre- 
cedent to  a  suit  on  such  a  contract. 

[Ed.  Note. — For  other  cases,  see  Insurant. 
Cent.  Dig.  §{  1522-1528;   Doc  Dig.  <S=>fil2(3l.l 

7.  Insurance  <©=>610— Actions  on  Policies- 
Statute— Retroactive  Operation. 

The  provisions  of  Rev.  St.  1900.  S  86S  (Laws 
1909,  p.  347),  providing  that  contracts  contain- 
inj;  agreements  to  arbitrate  shall  not  preclule 
suit  without  submitting  to  arbitration  held  not 
retroactive,  so  that  an  insurance  policy  executed 
In  1907  would  not  be  affected  thereby. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec.  Dig.  <8=»610.] 

8.  Insurance  «=3574(5>—AppRAiiiEia:KT— Ef- 
fect as  a  Bab. 

An  appraisement  under  a  fire  insurance  poli- 
cy does  not  discharge  the  cause  of  action  on  such 
policy,  although  binding  as  to  the  amount  fixed 
by  such  appraisement  if  not  fraudulently  pro- 
cured. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  {$  1430-1432,  1433;  Dec.  Dig.  0=» 
574(5).] 

9.  Insurance  <8=5»641(1)  —  Appraisement  — 
Fraudulent  Appraisement  —  "Setti*- 
me.nt." 

The  word  "settlement"  has  at  times  a  broaJ- 
er  significance  than  of  payment  and  satisfaplioo. 
and  often  means  an  agreement  by  which  dispnt- 
ed  matters  are  adjusted,  and,  as  used  in  Ker. 
St.  1909.  !  1812,  providing  that  fraud  may  \* 
pleaded  by  way  of  reply  to  avoid  a  fraudulent 
settlement,  permits  the  insured  to  set  up  in  his 
reply  that  an  appraisement  of  his  loss  was  fraod- 
ulent  and  invalid. 

[Ed.  Note.— For  other  cases,  see  Insuran'^ 
Cent.  Die:.  §S  1554,  1020,  1628,  1629;  Dec  Dif. 
<S=»641(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Settlement.] 
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10.  Appeal  awd  Ebkob  «ss>171(2)— Review— 
Tkial  of  Equitabu;  Action  by  Jcby  with- 
otJT  Objection. 

Where  plalntiflf  insnred  pleaded  in  his  reply 
that  the  appraisement  relied  upon  by  defendant 
was  fraudulently  procured,  held,  that  such  plea 
was  at  least  Kood  as  an  equitable  plea,  and. 
where  a  jury  trial  was  had  without  objection,  the 
defendant  cannot  object  on  appeal  that  plaintifif  s 
only  relief  was  in  equity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1161-1165 ;  Dec.  Dig.  «=» 
171(2).] 

11.  PxKADiNo  <8=»196  — Reply  — Equitable 
REI.IKF  IN  Action  at  Law— Dbmubreb. 

A  reply  in  an  action  at  law  which  sets  up 
facts  entitling  plaintiff  to  equitable  relief  is  not 
demurrable,  although  it  may  require  a  transfer 
of  the  cause  to  the  equity  side  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §|  453-455 ;   Dec.  Dig.  ®=»196.] 

12.  Insurance  <s=»665(7)  —  Appbaisement  — 
Pk  AUD— E  viDEN  CE— Sufficiency. 

Evidence  held  sufficient  to  warrant  a  finding 
that  appraisement  of  loss  under  a  fire  insur- 
ance  policy  was  fraudulent, 

[Ed.  Note.— For  other  cases,  see  Insnrnnce, 
Cent.  Dig.  g{  1723,  1724,  1720,  1727;  Dec  Dig. 
<S=>665C0.] 

13.  TaiAL  ®=>28(3)  —  View  —  Discbetion  of 
Court. 

Refusal  of  the  trial  court  to  permit  the  jury 
to  visit  another  city  for  the  purpose  of  viewing 
property  destroyed  by  fire  for  which  plaintiff 
seeks  to  recover  insurance  held  not  an  abuse  of 
juilicial  discretion,  where  testimony  was  received 
clearly  disclosing  the  facts,  and  the  view  would 
delay  trial  two  or  three  days. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  79;  Dec.  Dig.  «=s28(3),] 

14-.  Insurance  «=»602— Vexatious  Refusal 

TO   Pay  Loss  —  Allowance  of  Attorney 

i'EEB — Evidence— Sufficiency. 

Evidence  that  insurance  company  threatened 

to  keep  case  in  court  for  five  years  if  plaintiff 

did  not  accept  fraudulent  appraisement,  together 

with  other  evidence,  held  sufficient  to  sustain  an 

award   of  attorney   fees  under  the  statute  for 

vexatiously  refusing  to  pay  fire  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1498;  Dec.  Dig.  ©=602.] 

,Appeal  froin  Circuit  Court,  Audrain  Coun- 
ty;   James  D.  Barnett,  Judge. 

Action  by  Lulu  Touug  against  tbe  Pennsyl- 
vania Fire  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Byan  &  Thompson,  of  St.  Louis,  for  ap- 
pellant. Frank  H.  Haskins  and  Fauntleroy, 
Cnllen  &  Hay,  all  of  St  Louis,  for  respond- 
ent. 

GRAVES,  P.  J.  This  is  an  action  upon 
an  Insurance  policy  commenced  In  Audrain 
county.  The  plaintiff  lives  in  St  Louis,  and 
the  property  insured  was  in  St  Louis.  Upon 
a  trial  before  a  Jury  plaintiff  had  a  verdict 
for  $7,953.69  as  her  damages,  $1,000  attor- 
neiy's  fees,  and  $100  penalty,  or  a  total  of 
$9,033.69.  From  the  judgment  upon  such 
verdict,  the  defendant  has  appealed. 

distinguished  counsel  for  appellant  have 
made  a  painstaking  analysis  of  the  pleadings 


in  this  case,  and  we  adopt  th^r  statement  of 
the  pleadings.    They  say: 

"The  action  is  in  the  ordinary  form  upon  a 
policy  of  insjirance,  claiming  the  full  value  of  the 
Insurance,  as  of  a  total  loss  in  the  sum  of  at 
least  $18,000,  because  of  a  fire  that  occurred 
May  25,  1911,  at  4961  Park  View  place,  St 
Louis.  This  suit  is  for  $8,000  and  attorneys' 
fees  and  damages.  The  cause  was  brought  to  the 
November  term.  1911,  of  the  Audrain  county 
circuit  court  The  answer  denied  the  premises 
were  totally  destroyed,  denied  the  loss  was  $18,- 
000,  and  that  there  was  a  vexatious  refusal  to 
pay,  and  alleKes  the  property  was  damaged  not 
to  exceed  $5,921.86.  The  answer  further  plead- 
ed concurrent  insurance  for  $8,000  more  (suits 
on  the  other  three  policies  are  pending  at  Mexi- 
co), and  that  defendant  is  only  liable  for  one- 
half  of  $5,921.86.  The  answer  also  alleged  con- 
ditions in  the  policy  respecting  an  appraisement 
in  the  event  of  disagreement  as  to  the  amount  of 
the  loss,  that  there  was  such  an  appraisement, 
and  that  the  two  appraisers  appointed  by  the 
plaintiff  and  the  defendant,  to  wit,  John  A. 
Hurster  and  Chas.  B.  McCormack,  together  with 
the  umpire,  F,  J.  llcmmers,  selected  by  the  ap- 
praisers, made  an  award  of  sound  value  $18,000 
and  loss  and  damage  $5,921.86,  and  defendant 
was  only  liable  for  one-half  thereof,  to  wit,  $2,- 
960.93. 

"The  reply  denied  the  validity  of  the  concur- 
rent insurance  clause,  admitted  there  was  such 
insurance,  but  denied  it  was  concurrent,  denied 
the  loss  was  only  $5,921.86,  and  alleged  it  was 
total.  The  reply  then  proceeds  to  admit  the 
disagreement,  and  the  appointment  of  the  ap- 
praisers, and  selection  of  the  umpire,  and  at- 
tacks the  award,  alleging:  (a)  That  they  did  not 
appraise  the  loss,  though  they  signed  the  award; 
(b)  that  they  did  not  impartially  or  fairly  per- 
form their  duties,  and  that  they  were  not  compe- 
tent or  disinterested ;  (c)  that  plaintiff  was  in- 
duced to  enter  into  appraisement  by  false  and 
fraudulent  representations  by  defendant  that 
McCormack  was  fair,  competent,  and  disinter- 
ested and  would  replace  the  buildings  as  before 
the  fire  for  the  amount  of  the  award;  (d)  that 
McCormack  suggested  Itemmers  as  umpire,  and 
falsely  and  fraudulently  represented  to  Hurster 
that  Remmers  was  competent  and  disinterested, 
.nnd  would  act  in  n  fair  and  proper  way,  and 
that  Hurster,  relying  thereon,  agreed  to  Rem- 
mers as  umpire,  whereas  both  McCormack  and 
Remmers  were  not  competent  or  disinterested, 
but  were,  and  for  years  had  been,  professional 
and  frequent  appraisers  in  fire  losses  for  the 
insurance  companies  in  St.  Louis,  and  were  bias- 
ed, prejudiced,  and  incompetent  to  act,  all  of 
that  being  known  to  defendant  and  the  other 
companies;  (e)  that  the  appraisers  and  umpire 
would  not,  though  often  requested  by  plaintiff 
and  his  counsel,  allow  them  to  appear  and  be 
heard  in  connection  with  their  determination 
of  the  matters,  or  the  sound  value  of  the  build- 
ings, or  the  loss  by  fire,  and  denied  them  the 
right  to  produce  any  witness  or  evidence  in  re- 
gard to  said  matters,  or  any  matter  involved  in 
the  appraisal;  (f)  that  McCormack  and  Rem- 
mers privately  got  from  outside  parties  evidence 
as  to  the  value  of  parts  of  the  insured  property 
without  the  knowledge  of  plaintiff,  or  letting  her 
know  thereof,  -or  letting  her  offer  testimony  on 
the  subject  of  the  value,  and  send  parties  to  vis- 
it the  building  without  parties  knowing  what 
the  building  had  been  before  the  fire  or  what  had 
been  destroyed,  it  being  impossible  for  them  to 
learn  facts,  and  then  got  bids  from  the  parties  as 
to  what  they  would  replace  parts  of  the  building 
for  as  before  the  fire,  when  said  parties  did  not 
and  could  not  know  what  had  been  the  condition 
before  the  fire  or  what  would  be  the  cost  of  re- 
placing such  parts  as  they  were  to  bid  on;  (g) 
alleges  such  parties  were  incompetent  and  ia- 
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capable  of  doinK  tbe  work,  or  making  accurate 
reports,  or  making  bids,  or  lenmini;  the  Cacts, 
and  that  they  guessed  at  and  incorrectly  re- 
ported to  the  appraisers  and  umpire  their  bids, 
and  that  they  were  wholly  inadequate  and  be- 
low the  fair  cost  to  replace  such  parts  as  they 
bid  upon  as  they  were  before  the  fire,  and  that 
Hurster  demanded  of  the  other  two  that  plaintiff 
be  allowed  to  appear  before  the  three  of  them, 
and  be  heard  upon  the  matters,  but  McCormaok 
and  liemmers  refused  to  let  plaintiff  or  her  coun- 
sel be  heard  before  the  appraisers  or  the  um- 
pire; (h)  that  the  estimates  and  bids  of  said 
parties  included  different,  cheaper,  and  inferior 
materials  from  what  was  in  the  building  before 
the  fire,  and  was  not  intended  by  the  parties  to 
replace  the  building  in  the  condition  as  before 
the  fire ;  (i)  that  the  appraisers  nor  the  umpire 
did  not  know  what  information  said  bidders  bad 
obtained  or  what  they  had  figured  upon  in  their 
bids,  or  what  facts  or  information  they  used  in 
making  their  bids,  but  nevertheless  the  apprais- 
ers and  umpire  used  such  false,  incorrect,  and 
inadequate  bids  in  arriving  at  the  award;  (j) 
that  the  appraisers  and  umpire  in  arriving  at  the 
sound  value  and  the  award  did  not  truly  or  cor- 
rectly estimate  or  endeavor  to  estimate  same, 
but  carelessly,  wrongfully,  inaccurately,  and 
fraudulently  guessed  at  same;  and  (k)  neither 
McCormack  nor  Remmers  ever  meant  to  make  a 
correct  award,  but  intended  to  and  knowingly 
placed  the  amount  of  loss  at  a  sum  which  was 
in  fact,  and  as  they  well  knew,  far  below  the 
true  loss  suffered  by  plaintiff,  and  that  $5,921.86 
does  not  represent,  as  they  well  knew,  the 
amount  of  loss ;  (1)  that  before  the  award  was 
signed  and  returned  by  the  three  men  Hurster 
objected  and  protested  against  it,  and  informed 
the  other  two  the  loss  was  in  excess  of  $5,921.86, 
and  at  least  $18,000,  but  they  stated  and  prom- 
ised Hurster  they  would  replace  the  building  in 
exactly  the  condition  before  the  fire  for  $5,921.86 
if  he  would  sign  the  award,  and  Hurster,  relying 
thereon,  and  supposing  they  would  fulfill  their 
promise  as  to  so  replacing,  and  supposing  he  was 
bound  to  join  in  the  award,  as  they  had  the  ma- 
jority vote,  signed  his  name  to  the  award. 

"The  reply  then  alleges:  (m)  That  the  damage 
was  widespread  and  complete,  and  such  as  to 
make  it  impossible  for  the  appraisers,  or  umpire, 
or  any  one,  to  know  what  was  the  loss,  without 
evidence  of  persons  who  knew  the  building  as  it 
was  before  the  fire,  so  as  to  be  informed  as  to 
same,  and  that  the  appraisers  and  umpire  wrong- 
fully and  unlawfully  refused  to  let  plaintiff  ap- 
pear or  produce  any  evidence  on  the  subject,  and 
any  conclusion  they  arrived  at  was  guesswork, 
inaccurate,  and  far  below  the  actual  value  before 
the  fire;  (n)  that  neither  McCormack  or  Rem- 
mers ever  replaced,  or  offered  to  replace,  the 
buildings  in  the  condition  they  were  in  before  the 
fire  for  the  sum  named  in  the  award,  and  had 
refused,  though  so  requested  by  plaintiff. 

"This  is  a  fair  summary  of  all  the  allegations 
in  the  reply  in  a  serial  order,  as  we  have  endeav- 
ored to  indicate  the  various  specific  charges  by 
lettering  them  in  this  way,  although  they  run 
along  continuously  in  the  reply." 

Wbllat  numerous  assignments  of  error  are 
made,  only  eight  of  them  are  briefed  and  ar- 
gued here.  Others  seem  to  have  been  aban- 
doned. The  record  is  a  very  voluminous  one 
(nearly  1,000  closely  printed  pages),  but  the 
questions  presented  are  largely  questions  of 
law.  By  that  we  mean  that  the  facts  are 
such  as  to  make  the  verdict  of  the  jury  con- 
clusive upon  most,  If  not  all,  Issues  of  fact. 
Points  urged  with  the  pertinent  facts  will 
be  noted  in  order  lu  the  course  of  the  opin- 
ion. 

[1-3]  I.  The  first  point  made  is  that  the  suit 


was  prematurely  brought  This  Is  based  up- 
on the  theory  that  the  suit  was  brought  be- 
fore the  expiration  of  60  days  after  the  filing 
with  the  company  of  proofs  of  loss.  The 
building  was  destroyed  by  fire  May  25,  1911. 
The  company  and  the  plaintiff,  being  unable 
to  agree  upon  the  damages  suffered,  submit- 
ted the  matter  to  three  appraisers,  one  select- 
ed by  each  part^,  and  the  third  selected  by 
these  two.  This  appraisement  was  complet- 
ed July  25tb,  Just  60  days  after  the  fire. 
Suit  was  filed  October  2,  1911.  Seemingly 
as  a  matter  of  precaution,  the  plaintiffs  made 
and  filed  proofs  of  loss  September  23,  1911, 
and,  60  days  not  having  elapsed  between 
this  date  and  the  date  of  filing  the  suit,  this 
question  of  a  premature  suit  is  raised. 
There  Is  neither  law  nor  logic  In  the  posi- 
tion. 

As  said  by  Rombauer,  P.  J.,  In  Giboney  v. 
Insurance  Co.,  48  Mo.  App.  185,  the  questioa 
of  a  premature  suit  is  in  the  nature  of  a 
plea  in  abatement,  and  not  a  plea  in  bar. 
Such  matters  should  be  specifically  pleaded. 
The  answer  In  this  does  not  Invoke  this  plea 
in  abatement.  A  mere  general  denial  is 
not  sufficient.  A  plea  in  abatement  is  in  the 
nature  of  an  affirmative  defense,  and  must  be 
specially  pleaded  to  be  available.  This  would 
be  sufficient  to  dispose  of  this  matter,  but 
there  are  several  other  questions  just  as  fa- 
tal to  this  contention  of  the  defendant  One 
of  these  questions  is  that  the  defendant  waiv- 
ed proofs  of  loss  when  it  entered  into  an  ar- 
bitration of  the  amount  of  the  damage  under 
the  policy.  This  was  within  60  days  after 
the  fire,  because  the  report  of  the  appraisers 
or  arbitrators  was  Just  60  days  after  the  fire. 
As  said  by  Smith,  P.  J.,  in  Murphy  v.  In- 
surance Co.,  70  Mo.  App.  lot  cit  87: 

"After  the  arbitration  provision  is  set  in  ac- 
tive operation  there  can  arise  no  issue  In  respect 
to  proofs  of  loss.  In  order  to  make  ont  a  prima 
facie  case  the  plaintiff  was  not  required  to  pro- 
duce proofs  of  loss  timely  and  satisfactorily 
made,  nor  proof  of  waiver  thereof,  for  the  rea- 
son that  the  provision  of  the  policy  requiring 
the  proofs  of  loss  had,  by  the  defendant's  own 
act,  been  in  effect  stricken  from  the  policy,  and 
was  not  subject  to  bo  invoked  by  it" 

In  Branlgan  t.  Insurance  Co.,  102  Mo. 
App.  loc.  dt.  73,  76  S.  W.  643,  Goode,  J.,  said: 

"Proofs  of  loss  were  waived  by  the  company; 
for  its  adjuster  conferred  with  the  insurance 
about  the  loss  without  demanding  proofs,  and 
conceded  the  company's  liability.  A  written 
agreement  to  arbitrate  the  amount  of  the  dam- 
age was  executed,  and  no  blank  proofs  were  fur- 
nisbed  tbe  plaintiff." 

In  the  case  at  bar  all  the  facts  suggested 
by  Judge  Goode  appear.  The  adjuster  ad- 
mitted liability,  and  suggested  that  the  total 
loss  was  about  $9,500.  Mr.  Xouug,  the  bus- 
band  of  the  plaintiff,  and  acting  for  her, 
claimed  the  damages  were  much  in  excess 
of  such  sum.  The  arbitration  followed.  No 
blank  proofs  of  loss  were  furnished  by  the 
company  as  required  by  statute.  There  was 
a  complete  waiver  of  proofs  of  loss.  By 
pleading  an  arbitration,  aa   tite  defendant^ 
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does  in  this  case,  a  waiver  of  proofs  of  loss 
Is  admitted. 

[4]  In  Bank  v.  Insnrance  Co.,  100  Mo.  App. 
loc.  dt  661.  83  8.  W.  535.  Smith.  P.  J.,  said: 

"Again,  it  appears  that  the  plaintiff  had 
brought  a  prior  action  on  the  policy  here  sued 
on,  and  in  which  it  was  obliged  to  suffer  a 
nonsuit.  It  further  appears  that  In  the  answer 
in  that  action  the  defendant  pleaded  the  arbi- 
tration clause  and  of  that  requiring  proofs  of 
loss  and  a  failure  of  compliance  on  the  part  of 
the  plaintiff.  This  answer  the  plaintiff,  against 
the  objections  of  defendant,  was  permitted  to 
read  in  evidence.  We  cannot  doubt  that  under 
the  authorities  it  was  competent  evidence.  Its 
allegations  of  fact  were  declarations  or  admis- 
sions which  the  plaintiff  was  entitled  to  give  in 
evidence,  Bailey  v.  O'Bannon,  28  Mo.  App.  46; 
Kowman  ▼.  Ulobe  Heiting  Co.,  80  Mo.  App.  685 ; 
i^purlock  v.  Bailroad,  125  Mo.  loc.  dt  406,  28 
S.  W.  634,  and  cases  there  cited.  In  it,  as  has 
been  seen,  were  pleaded  the  arbitration  clause  of 
the  policy  and  a  failure  to  comply  therewith. 
This  amoimted  to  an  implied  admission  of  waiver 
as  to  the  proof  of  loss  requirement.  The  arbitra- 
tion clause  could  have  been  invoked  only  on  the 
theory  that  there  had  been  a  fire  and  consequent 
loss  for  which  there  was  liability,  but  a  disagree- 
ment alone  as  to_  the  amount  of  such  loss.  In 
such  cases  compliance  with  all  the  other  condi- 
tions must  be  conceded  before  there  can  be  an 
arbitration  as  to  the  amount  to  which  the  plain- 
tiff was  entitled  under  his  policy.  Murphy  t. 
Insurance  Co.,  70  Mo.  App.  86." 

There  are  several  other  matters  Just  as 
fatal  to  this  c<mtentlon  as  these  two,  bat 
these  are  sufficient. 

[5]  Now,  taking  a  step  further,  this  record 
shows  this  waiver  of  proofs  of  loss  to  have 
been  more  than  60  days  prior  to  the  filing 
of  this  snlt.  The  waiver  took  the  place  of 
the  actual  proofs  of  loss.  The  suit  conld  not 
be  prematurely  brought.  If  not  brought  until 
after  60  days  from  this  waiver  of  proof  of 
loss.  There  is  nothing  In  this  contention  of 
the  defendant,  and  It  is  ruled  against  It. 

[B]  II.  The  second  contention  of  the  de- 
fendant Is  thns  couched  in  the  brief: 

"The  court  erred  in  overruling  the  defendant's 
demurrer  to  the  reply.  The  award  was  not 
void,  but,  at  most,  voidable,  and  plaintiifs  re- 
lief, if  any,  against  the  appraisement,  could 
only  have  been  awarded  in  a  court  of  equity. 
Section  1812,  B.  S.  1900,  does  not  apply." 

It  is  urged  by  the  plaintiff  that  the  clause 
In  the  contract  providing  for  the  ascertain* 
ment  of  the  loss  by  appraisers  is  void,  as 
being  in  conflict  with  the  act  of  1009  (Laws 
of  1909,  p.  847)  now  section  868,  R.  S.  1909. 
In  1909  the  Legislature  added  a  new  section 
to  chapter  10,  R.  S.  1899,  to  be  known  as  sec- 
tion 899a.    This  new  section  reads: 

"Any  contract  or  agreement  hereafter  entered 
Into  containing  any  clause  or  provision  provid- 
ing for  any  adjustment  by  arbitration  shall  not 
preclude  any  party  or  beneficiary  under  such 
contract  or  agreement  from  instituting  suit  or 
other  legal  action  on  such  contrabt  at  any  time, 
and  the  compliance  with  such  clause  or  provi- 
sion shall  not  be  a  condition  precedent  to  the 
right  to  bring  or  recover  in  such  action." 

Chapter  10,  B.  S.  1899,  Is  pertaining  to 
"Ck>ntracts  and  Promises,"  and  contained 
eleven  sections.  Prior  to  this  amendmoit  of 
1909  the  last  section  (section  889)  of  the  chap- 
ter reads: 


"All  parts  of  any  contract  or  agreement  here- 
after made  or  entered  into  which  either  directly 
or  indirectly  limit  or  tend  to  limit  the  time  in 
which  any  suit  or  action  may  be  instituted,  shall 
be  null  and  void." 

By  the  act  of  1009  this  was  followed  by  the 
new  section  to  be  known  as  section  899a, 
supra.  We  note  this  connection  and  the  sub- 
ject-matter of  the  chapter  purposely.  It  helps 
to  get  the  legislative  Intent.  When  we  read 
the  whole  chapter.  It  will  be  noticed  that  it 
pertains  solely  to  contracts  and  promises,  and 
not  especially  to  arbitrations.  Why  It  was 
placed  in  R.  S.  1909  In  chapter  7,  under 
the  head  ot  "Arbitration,"  rather  than  in  the 
more  appropriate  place  of  "contracts  and 
promises"  we  do  not  know.  When  section 
868,  R.  S.  1909,  Is  read  in  the  connection  the 
Legislature  intended  it  to  have,  we  believe  Its 
purpose  was  to  render  void  provisions  in  con- 
tracts which  enforce  arbitration  or  settle- 
ments by  means  of  appraisers  under  insur- 
ance policies.  The  policy  in  this  case  is  such 
as  forced  an  appraisement  of  loss  If  the  par- 
ties could  not  agree.  We  believe  that  this 
statute  struck  at  Just  such  contracts  We 
cannot  read  the  last  section  of  old  chapter 
10,  K.  .S.  1890,  and  know  that  the  Legislature 
bad  that  section  before  it  when  it  added  the 
new  section,  without  concluding  that  the  pur- 
pose of  the  new  section  was  to  kill  such 
clauses  in  a  contract  as  we  have  here. 

[7]  But  all  this  avalleth  not  the  plaintiff  In 
this  case.  This  contract  was  entered  into  in 
1907,  and  ran  for  a  period  of  five  years.  The 
contract  antedated  the  act  of  1909.  •  This  act 
only  applied  to  contracts  "hereafter  entered 
into,"  and  hence  did  not  and  could  not  affect 
this  contract 

But  defendant's  trouble  is  not  over  by  the 
foregoing  holding.  The  purpose  of  this  clause 
of  the  contract  was  a  means  of  getting  to  a 
settlement  of  the  difference  of  the  parties  as 
to  the  amount  of  the  loss.  The  purpose  of  the 
clause  in  the  policy  is  to  the  amount  of  his 
loss  under  the  policy,  as  if  the  parties  had 
agreed  to  the  amount  of  such  loss,  and  the 
company  bad  paid  it.  In  other  words,  this 
clause  of  the  policy  was  designed  to  procure 
an  agreement  and  settlement  as  to  the 
amount  of  the  loss.  In  this  case  such  settle- 
ment is  set  up  as  a  bar  to  a  full  recovery  on 
the  policy.  It  is  not  a  bar  to  the  aotlon,  and 
is  not  so  pleaded,  but  it  is  pleaded  as  a  bar 
to  a  recovery  in  an  amount  greater  than  that 
fixed  by  the  appraisers.  This  court  has  held 
that  such  assessment  by  appraisers  of  the 
amount  of  damages  Is  not  an  award  by  arbi- 
tration, under  our  statutes  or  the  common 
law  as  to  arbitration.  2(allee  v.  Insurance 
Co.,  44  Mo.  530.  But  in  this  same  case  we 
further  held: 

"The  written  agreement  entered  into  after  the 
fire,  appointing  the  appraisers,  and  by  which 
the  parties  agreed  to  accept  their  appraisement, 
was  a  practical  carrying  into  effect  of  the  stipu- 
lationg  of  the  policy.  These  stipulations  having 
actually  been  complied  with,  and  an  appraisal 
had  in  conformity  thereto,  no  good  reason  is  per- 
ceived why  the  parties  should  not  be  bound  by 
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the  resalt.  Iliat  result  cannot,  and  ought  not 
to,  be  avoided  on  the  ground  that  the  appraisers 
were  not  sworn.  They  acted  as  appraisers,  and 
not  as  arbitrators.  The  reference  to  them  was 
not  a  submission  to  arbitration  in  the  legal 
sense,  but  a  just  and  reasonable  mode  of  fixing 
values — the  value  of  the  injured  goods  before 
and  after  the  fire,  the  difference  representing 
the  amount  of  loss  or  damage." 

[8]  The  same  case  holds  that  the  rlgbt  to 
sue  upon  the  policy  is  not  ban'ed  by  the 
appraisement,  because  it  says  the  cause  or 
action  is  not  merged  Into  an  award,  as  in  ar- 
bitrations. It  does  hold,  however,  that  the 
appraisement  is  binding  as  to  tbe  amount. 
To  this  holding  we  should  add  "if  Bucb  ap- 
praisement was  not  fraudulently  procured." 
It  must  be  said  tbat  this  appraisement  is  not 
a  discharge  of  the  cause  of  action,  and  it 
perhaps  should  be  further  said  that  it  does 
not  fall  strictly  within  the  letter  of  section 
1812,  R.  S.  1909.    This  section  reads: 

"Whenever  a  release,  composition,  settlement 
or  other  discharge  of  the  cause  of  action  sued 
on  shall  be  set  up  or  pleaded  in  the  answer  in 
bar  to  x^aintiff's  cause  of  action  sued  on,  it 
shall  be  permissible  in  the  reply  to  allege  any 
facts  showing  or  tending  to  show  that  said  re- 
lease, composition,  settlement,  or  other  discharge 
was  fraudulently  or  wrongfully  procured  from 
plaintiff,  and  the  issue  or  issues  thus  raise<l  shall 
be  submitted  with  all  the  other  issues  in  the 
case  to  the  jury,  and  a  general  verdict  or  find- 
ing upon  all  the  issues,  including  the  i^ues  of 
fraud  so  raised,  shall  be  sufficient" 

This  section  really  contemplates  things 
done  by  the  parties  themselves,  and  things 
which.  If  done  knowingly  and  without  fraud, 
would  discbarge  the  'cause  of  action. 

[•]  It  Is  pretty  generally  held  that  these 
appraisements  under  clauses  of  an  Insurance 
policy  such  as  we  have  here  do  not  discharge 
tbe  cause  of  action.  But  we  do  say  that  it 
is  conclusive  as  to  the  amount  of  damages. 
To  that  extent  It  is  a  partial  release  or  dis- 
charge of  the  cause  of  action.  And,  whilst 
It  is  not  tbe  direct  action  of  the  parties,  it  is 
the  action  of  the  parties  through  tbelr  select- 
ed agents. 

These  two  matters  are  so  similar  In  force 
and  effect  that,  In  our  judgment,  if  this  ap- 
praisement, which  is  of  itself  a  partial  re- 
lease and  discharge  of  tbe  cause  of  action. 
Is  procured  by  fraud  of  any  kind  upon  the 
part  of  one  of  the  parties,  and  such  party 
set  up  the  appraisement,  as  here,  In  bar  of  a 
full  and'  complete  recovery,  tbe  other  party 
can  under  this  statute  plead  by  way  of  re- 
ply tbe  fraud,  and  have  such  fraud  deter- 
mined by  a  jury ;  In  other  words,  the  statute 
is  broad  enough  to  cover  a  partial  release 
as  well  as  a  full  release.  In  so  holding  we 
are  not  unmindful  of  the  contrary  ruling  by 
the  St.  Louis  Court  of  Appeals  in  Shoe  Co. 
V.  Insurance  Co.,  178  S.  W.  loc.  (At.  248. 
That  court  passes  the  question  with  a  mere 
statement  There  is  no  discussion  of  the  rea- 
son of  tbe  rule.  The  statute  specifically 
goes  to  releases  made  by  one  party  to  an- 
other. A  release  may  be  in  full  or  it  may  be 
a  partial  release.  If  in  full,  it  can  be  pleaded 
as  a  complete  bar  to  the  action.    If  a  partial 


release,  it  can  be  pleaded  as  a  partial  bar  to 
the  acUon.  In  either  case.  If  fraud  taints  tbe 
release,  the  remedy  should  be  tbe  same  in 
both  cases,  and  we  believe  the  spirit  of  this 
statute  covers  the  appraisement  in  tills  case. 

Take  tbe  facts.  The  policy  says  tbe  com* 
pany  and  the  Insured  shall  try  to  agree  upon 
the  loss,  but  that,  if  they  cannot  agree,  thea 
each  party  shall  select  an  appraiser,  and 
these  two  shall  select  an  umpire,  and  the 
report  of  two  of  liiem  shall  be  binding.  la 
this  particular  case  the  evidence  in  the  rec- 
ord tends  to  show  tbat  defendant's  adjuster 
was  of  opinion  that  the  damages  to  tbe 
building  was  about  $9,500,  and  Mr.  Young, 
agent  for  plaintiff,  was  asserting  damages 
much  in  excess  of  that  sum.  Under  these 
circumstances  the  policy  forced  an  appraise- 
ment, the  effect  of  which.  If  It  stands.  Is  to 
give  the  insurance  companies  covering  this 
loss  a  release  of  all  claimed  damages,  except 
about  $6,000.  We  believe  tbe  statute  broad 
enough  to.  cover  such  case  as  is  here  present- 
ed. In  other  words,  tbe  report  of  the  ap- 
praisers is  a  release  of  a  part  of  plaintiCTs 
claim  or  cause  of  action,  and,  if  not  fraudu- 
lently procured,  binds  the  plaintiff  as  to  the 
amount  of  damages. 

It  should  lie  further  noted  that  tbe  stat- 
ute uses  the  word  "settlement"  In  addition  to 
the  word  "release."  Tbe  word  "settlement" 
has  at  times  a  broader  significance  than  ot 
payment  and  satisfaction.  It  may  and  often 
does  mean  an  agreement  by  whldi  parties 
having  disputed  matters  between  them  reach 
or  ascertain  what  is  coming  from  one  to  tbe 
other.  In  this  sense  this  appraisement  may 
also  be  considered  as  a  settlement  agreement 
between  the  parties,  and,  If  procured  by 
fraud,  it  falls  within  tbe  statute.  It  is  a 
settlement  of  the  amount  of  damages  made 
by  the  agents  of  the  parties  under  and  per- 
force of  the  contract  The  fraud  of  either 
party  or  their  agents  should  avoid  It,  and 
under  the  statute  the  question  of  fraud 
should  be  tried  by  jury. 

[16]  III.  But  there  Is  another  sufficient 
answer  to  the  claims  of  the  defendant  This 
reply  was  at  least  good  In  equity.  It  diarg- 
ed  the  procurement  of. this  particular  ap- 
praisement to  have  been  In  fraud  of'  plain- 
tiffs rights.  Concede  for  the  purpose  of  this 
point  tbat  the  reply  was  equitable  in  nature, 
and  tbat  it  would  thrust  the  case  from  tbe 
law  side  to  the  equity  side  of  the  court ;  yet 
this  does  not  help  tbe  defendant  The  defend- 
ant sat  by  and  made  no  objection  to  the  trial 
of  tbe  case  before  a  Jury.  The  defendant 
proceeded  to  try  the  case  as  one  at  law,  with- 
out objection,  and  the  question  comes  too 
late  In  this  court 

[11]  The  demurrer  was  properly  oTermled 
even    under    defendant's    contention    here. 
That  part  of  the  reply  stricken  out  by  the 
demurrer  set  up  facts  which  In  equity  would      , 
have  entitled  tbe  plalntlCt  to  relief  from  thls_  J_] 
appraisement    At  most,  the  reply  conld  on   ^ 
change  the  Issue  to  one  In  equity  lather  tbaa 
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at  law,  and  the  demurrer  should  have  been 
orerrnled.  This  ruling  properly  made,  then, 
when  defendant  without  objection  proceeded 
to  try  the  case  as  one  at  law,  he  Is  estopped 
here. 

[12]  IV.  It  Is  next  asserted  that  appraise- 
ments of  this  character  wlU  not  be  set  aside 
save  on  clear  and  conrlncing  evidence  of 
fraud,  misconduct,  or  mistake.  For  the  pur- 
pose of  this  point  we  may  concede  this  as 
a  proposition  of  law. 

We  shaU  not  go  into  the  details  of  the  vast 
volume  of  evidence  offered  in  support  of 
plaintiff's  reply.  Suffice  It  to  say  that  It 
shows  some  shocking  conduct  upon  the  part 
of  the  appraiser  selected  by  the  company  and 
the  umpire  agreed  to  by  the  two  other  ap- 
praisers. Practically  all  the  allegations  in 
this  reply  were  well  sustained  by  the  evi- 
dence. There  was  ample  evidence  upon 
which  the  Jury  could  find  fraud,  and  we  are 
powerless  to  disturb  their  verdict  upon  that 
question.  If  It  was  a  question  In  equity, 
and  the  Judgment  here  was  one  in  equity  set- 
ting aside  this  appraisement,  we  would 
heartily  concur  in  the  Judgment  We  need 
not  go  further  on  this  contention. 

[IS]  V.  It  is  next  urged  that  the  court  er- 
red In  refusing  to  have  the  trial  Jury  go  to 
St.  Louis  and  view  the  property.  It  is  true 
that  the  evidence  as  to  the  condition  of  this 
building  after  the  fire  was  conflicting.  But 
it  must  also  be  said  that  the  evidence  upon 
each  side  was  clear  and  fully  descriptive  of 
the  respective  claims  of  the  adverse  parties. 
The  trial  court  had  all  the  facts  before  him, 
and  we  cannot  say  as  a  matter  of  law  that 
he  abused  his  discretion  In  refusing  this  re- 
quest of  the  defendant.  Such  things  are 
largely  discretionary,  and  it  Is  only  when 
there  has  been  a  flagrant  abuse  of  this  dis- 
cretionary power  that  this  court  will  Inter- 
fere. Whilst  It  Is  true  the  trial  court  seems 
to  have  put  his  refusal  upon  the  groimd  that 
be  was  not  empowered  to  make  such  an  or- 
der, yet,  although  he  put  It  upon  that  ground, 
bis  refusal  amounted  to  nothing  more  than  a 
denial  to  defendant  of  a  mere  discretionary 
right,  and  If  under  the  facts  there  was  no 
abuse  of  a  sound  legal  discretion  in  the  re- 
fusal, the  defendant  is  not  harmed  by  the 
statement  of  an  erroneous  ground  by  the 
court.  The  refusal,  upon  whatever  ground 
put,  was  not  an  abuse  of  a  sound  legal  dis- 
cretion. The  court  should  not  have  stopped 
the  trial  of  this  case  for  practically  two  or 
three  days  to  permit  a  Jury  to  go  from  Mex- 
ico, Mo.,  to  St.  Louis,  Mo.,  to  examine  the 
wreckage  of  tills  house.  The  witnesses  had 
given  the  Jury  the  facts  clearly. 

VI.  It  Is  next  Insisted  that  there  was  er- 
ror In  admitting  evidence  on  a  vexatious  re- 
fusal to  pay  the  loss.    The  statute  reads: 

"In  an  action  against  any  insurance  company 
to  recover  the  amount  of  any  loss  under  a  policy 
of  fire,  life,  marine  or  other  insurance,  if  it  ap- 
pear from  the  evidence  that  such  company  has 


vezatiously  retnaed  to  pay  such  loss,  the  court 
or  Jury  may,  in  addition  to  the  amount  thereof 
and  interest,  allow  the  plaintiff  damages  not 
exceeding  "ten  per  cent,  on  the  amount  of  the 
loss  and  a  reasonable  attorney's  fee ;  and  the 
court  shall  enter  judgment  for  the  aggregate 
sum  found  in  the  verdict" 

[14]  There  is  evidence  In  this  case  that 
the  defendant's  own  adjuster  estimated  the 
damages  at  1P9,500.  There  is  further  evidence 
that  they  threatened  to  keep  the  case  in 
court  for  five  years  If  plaintiff  did  not  ac- 
cept the  luiown  fraudulent  appraisement. 
These  and  other  matters  In  the  record  were 
sufficient  to  submit  the  matter  to  the  Jury, 
and  Its  finding  is  binding  upon  us  as  to  the 
fact 

The  foregoing  cover  the  substantial  conten- 
tions of  the  defendants,  as  found  in  the 
brief. 

The  judgment  should  be  affirmed ;  and  it  is 
so  ordered.  All  concur;  BOND,  J.,  in  re- 
sult. 


FAY  V.  ;ETNA  LIFE  INS.  CO.    (No.  17914.) 

(Supreme  Court  of  Missouri,  Division  No.   1. 

June  2,  1916.    Motion  to  Transfer  to  Court 

in   Banc   Overruled   July   3,    1916.) 

1.  Apfeai.  awd  Erbob  (S=»1002— Questions 
OF  Fact— Vebdict. 

Verdict  in  an  action  on  an  accident  insur- 
ance policy  on  conflicting  evidence  is  conclusive 
on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3035-3937;  Dec.  Dig.  «=» 
1002.] 

2.  Insubarce  ^=>527— Accident  Insurance 
— KiSK— '  'Passbngeb.  ' ' 

Under  such  policy  the  insured,  who  started 
to  enter  a  street  car  which  was  standing  still 
with  its  doors  oi>en  for  the  admission  of  passen- 
gers, with  the  intent  to  ride  thereon,  was  a 
passenger,  ^ving  the  word  "passenger  in  the 
policy  the  ordinary  accepted  meaning,  notwith- 
standing those  in  charge  of  the  car  closed  the 
door  before  he  had  fully  entered  the  car. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1312,  1313;   Dec  Dig.  <S=»527. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,   Passenger.] 

3.  Appeal  and  Ebbob  <3=>1066  —  Habicless 
Ebbob— Instbuction. 

In  an  action  on  an  accident  polic7  providing 
double  indemnity  if  insured  was  injured  while 
a  passenger  In  or  on  a  public  conveyance,  in- 
cluding the  platform,  steps,  etc.,  an  instruction 
the  first  part  of  which  attempted  to  state  what 
was  necessary  to  make  insured  a  passenger  as 
between  himself  and  the  carrier,  but  which  fur- 
ther required  the  jury  to  find  that  he  had  ac- 
tually got  on  the  steps  of  the  car  and  was 
standing  thereon  when  the  door  was  closed,  and 
he  was  caused  to  fall  therefrom  before  the  jury 
could  find  for  the  plaintiff,  conld  not  have  prej- 
udiced defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4220;   Dec  Dig.  iS=>1066.1 

4.  Insurance  €=5>038  —  Action  on  Policy 
"fob  Damaoes  fob  Vexatious  Delat— 
Pleading. 

Under  Kev.  St.  1909,  i  7068,  providing  that 
in  an  action  on  an  insurance  policy,,  where  it 
appears  that  the  insurer  has  vexatiously  re- 
fused to  pay  such  loss,  plaintiff  may  be  allowed 
damages  not  exceeding  10  per  cent  on  the 
amount  of  the  loss  and  a  reasonable  attorney's 
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fe«,  the  plaintiff,  desiring  to  recover  sach  dam- 
ages, must  by  his  petition  show  that  he  claims 
and  is  entitled  thereto. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  g  1007 ;    Dec.  Dig.  «=»638.) 

5.  Inbttbance  €=>645(4)— Action  on  Policy 
— Damages  fob  Vexatious  Refusal  to  Pay 
— Pboof. 
Where  snch  damages  are  appropriately  al- 
leged,  they  may  be  proven  by  any  competent 
evidence  whether  such  evidence  tends  to  estab- 
lish the  main  issue,   the  right  to  recover  the 
amount  of  the  policy  or  not. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1554;    Dec.  Dig.  <S=>645(4).] 

e.  iNSUKANCE  <s=»668(10)— Action  on  Policy 
—  Damages   fob   Vexatious  Refusai,  to 
Pay— Question  fok  Juby. 
Where  the  issue  as  to  damages  for  vexatious 
delay  is  not  made  out  by  proof,  the  court  should 
take  such  issue  from  the  jury,  by  appropriate 
instruction,  but  if  there  is  any  evidence  of  vexa- 
tious refusal,  the  issue  should  be  submitted  to 
the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §{  1744,  1732;  Dec.  Dig.  «s> 
668(10).] 

7.   INBUBANCB  «=9648(1)    —  ACCIDENT  InSUB- 

ANCE  —  Action  on  Policy  —  Dauaoes  fob 
Vexatious  Refusal  to  Pay— Evidence. 
An  action  to  recover  under  accident  policy 
for  double  indemnity  where  insured  was  injured 
while  a  passenger  on  a  public  conveyance  was 
brought  after  a  settlement  for  the  amount  of 
the  poUcy,  and  after  the  insured  had  received 
a  receipt  in  full  for  all  liability,  given  when 
the  plaintiff  had  no  knowledge  of  the  existence 
of  such  double  indemnity  provision.  Defendant 
first  pleaded  settlement,  and,  after  a  replica- 
tion, alleging  that  such  settlement  had  been 
fraudulently  procured  and  tendering  the  amount 
received  in  settlement,  then  moved  the  court 
to  compel  plaintiff  to  pay  into  court  the  amount 
rec^ved  in  settlement  upon  a  return  of  the  re- 
ceipt therefor.  After  such  motion  was  over- 
ruled an  answer  framed  so  as  to  obviate  the 
anestion  of  fraud  In  the  release,  but  denying 
ability,  was  filed.  Held,  evidence  as  to  the 
various  charges  in  the  pleadings  and  the  avoid- 
ance of  the  issue  of  settlement,  was  competent 
to  show  a  vexatious  delay  in  payment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1669,  1676;   Dec.  Dig.  «=>648(1).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   WllUain  O.  Thomas,  Judge. 

Acttott  by  Nellie  Fay  against  the  Mtna. 
Life  Insurance  Company.  Judgment  for 
plaintiff  with  attorney's  fees,  and  defendant 
appeals.    Affirmed. 

J.  G.  Rosenberger,  R.  E.  Talbert,  and  F.  R. 
Wolfers,  all  of  Kansas  City,  for  appellant 
T.  J.  Madden  and  Bird  &  Pope,  all  of  Kan- 
sas City,  for  respondent 

GRAVES,  P.  J.  Plaintiff  is  the  widow  of 
WlUlam  H.  Fay,  deceased.  Defendant  Issu- 
ed to  Fay  an  accident  Insurance  policy  on 
January  17,  1907.  This  policy  was  for  $5,000, 
and  is.sued  for  one  year,  but  was  kept  In 
force  to  the  time  of  Fay's  accidental  death, 
January  10,  1912,  by  annual  renewals  there- 
of. The  policy  provided  for  accumulations, 
and  by  a  "rider"  or  subsequent  agreement 
entered  Into  by  the  company  at  the  date  of 
Fay's  death  the  policy  would  and  did  amount 
to  .17,500. 


The  policy  was  payable  to  plaintiff,  and 
for  the  accidental  death  of  her  husband  she 
nnder  the  terms  of  the  pcrilcy  as  modified  by 
this  subsequent  agreement  or  rider  of  date 
February  12,  1907,  was  entitled  to  $7,500. 
In  this  policy  was  a  double  liability  clause 
which  entitled  plaintiff  to  recover  double  the 
amount  it  Fay  was  accidentally  killed  whilst 
a  passenger  "In  or  on  any  railway  passenger 
car  propelled  by  mechanical  power."  This 
clause  OS  originally  found  said  nothing  about 
a  passenger  riding  upon  the  steps  or  plat- 
form of  a  car.  The  defendant,  still  bidding 
for  business.  In  June,  1910,  broadened  this 
double  liability  clause  of  its  contract  so  that 
thereafter  the  policy  of  BYiy  had  incorpo- 
rated therein  the  following: 

"Double  Indemnities. 

"(7)  If  such  injuries  are  sustained  by  means 
as  aforesaid  while  the  insured  is  a  passenger  in 
or  on  a  public  conveyance  provided  by  a  com- 
mon carrier  for  passenger  service  (including 
platform,  steps,  or  running  board  of  railway 
or  street  railway  cars),  *  *  *  the  amoimt  to 
be  paid  under  sections  1,  5,  and  6  should  be 
double  the  sum  otherwise  payable  for  such  in- 
juries." 

So  that.  In  the  language  of  the  distinguish- 
ed counsel  for  appellant,  as  found  In  the 
brief: 

"On  January  10,  1912,  the  date  of  insured's 
death,  the  amount  of  his  poUcy  had  increased 
from  $5,()00  to  $7,500  through  continuous  re- 
newal in  case  of  his  death  from  ordinary  acci- 
dent, and  to  $15,000  in  case  the  injuries  were 
sustained  by  him  'while  the  insured  is  a  passen- 
ger in  or  on  a  public  conveyance  provided  bf  a 
common  carrier  for  passenger  service  (including 
platform,  steps,  or  running  board  ot  railvay 
or  street  railway  cars).'  " 

This  amendment  to  the  original  policy  (in 
Insurance  language  called  a  "rider")  was  not 
found  by  Mrs.  Fay  when  she  came  to  ad- 
just the  matter  with  defendant  It  was  not 
with  the  policy,  but  was  afterward  found  in 
some  of  Mr.  Fay's  private  papers  at  his  of- 
fice. Mrs.  Fay,  through  her  counsel,  settled 
with  defendant  for  $7,500,  and  gave  defend- 
ant a  i-eceipt  In  full  for  all  liability,  with- 
out the  knowledge  of  the  existence  of  this 
supplemental  agreement  or  rider  of  June, 
1910,  by  which  the  terms  of  the  poUcy  were 
amended  as  aforesaid.  Shortly  after  the 
settlement  this  rider  or  amendment  to  the 
policy  was  discovered,  and  plaintiff  demand- 
ed of  defendant  the  additional  sum  of  $7,- 
500,  on  the  theory  that  deceased  was  a  pas- 
senger upon  the  steps  of  a  Metropolitan 
Street  Railway  car  at  the  time  of  his  acci- 
dental death.  The  defendant  declined  to  paj 
this  additional  sum,  and  the  Instant  suit 
followed.  It  should  be  noted  that  this  change 
In  the  double  liability  clause,  as  above  in- 
dicated, was  one  being  made  on  policies  gen- 
erally by  defendant  and  defendant  had  fo'd 
knowledge  of  this  amendment  to  the  polief 
when  It  settled  with  Mrs.  Fay  for  $7,500. 

The  course  of  the  pleadings  may  be  of 
Importance.    Counsel  for  appellant  has 
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described  the  Tarlous  steps  In  the  pleadlngs- 
before  Issue  Traa  finally  made: 

"In  her  petition:  (1)  Plaintiff  pleads  the  pro- 
visions of  the  double  indemnity  clause  wnich 
limits  its  benefits  to  accidental  injuries  sus- 
tained "while  tlie  injured  is  a  passenger' ;  (2) 
and  alleges  that  Wm.  H.  Fay  was  accidentally 
killed  by  falling  from  a  street  railway  car  of  the 
Kansas  City  Elevated  Bailway  Company  'on 
which  he  was  a  passenger' ;  (3)  alleges  that 
thereby  the  company  became  liable  to  her  for 
$15,000,  'but  said  defendant,  instead  of  paying 
to  this  plaintiff  the  sum  of  $15,000,  to  which  she 
was  entitled,  paid  her  only  the  sum  of  $7,500, 
instead  of  said  full  amount  of  815,000.' 

"To  this  petition  defendant  pleaded  in  bar  of 
plaintiffs'  action  the  settlement  and  release  ex- 
ecuted by  her  in  consideration  of  $7,500,  and  as 
a  further  defense  denied  that  Fay,  the  insured, 
was  a  passenger  on  the  street  car,  or  that  the 
plaintiff  was  entitled  to  any  double  indemnity, 
or  that  defendant  was  in  any  way  indebted  to 
the  plaintiff. 

"Thereupon  plaintiff  filed  an  amended  peti- 
tion with  substantially  the  same  allegations, 
but  adding  the  allegation  that  'defendant  has 
vexatiously  refused  to  pay  the  additional  sum  of 
$7,500  to  this  plaintiff,'  and  prays  judgment 
for  $7,500,  and  interest,  and  also  for  $750  dam- 
ages as  a  penalty  for  said  vexatious  refusal  of 
defendant  to  pay  plaintiff  said  $7,500,  and  for 
the  further  sum  or  $2,500  as  attorney's  fees. 

"To  this  petition  defendant  filed  its  former 
answer. 

"Thereupon  plaintiff  filed  her  reply  chargmg 
in  general  terms  that  the  release  had  been  ob- 
tained by  fraud,  making  free  use  of  the  words 
'fraud  and  fraudulent,'  but  setting  forth  no 
facts  from  which  frand  could  be  inferred.  The 
gist  of  these  allegations  is  that  at  the  time 
the  company  paid  Mrs.  Fay  the  $7,500  she  did 
not  know  she  was  entitled,  as  she  claims,  to 
$15,000,  but  that  defendant  did  know  this  and 
fraudulently  concealed  said  fact." 

In  her  r^ly  plaintiff  also  offered  to  return 
to  the  defendant  the  sum  of  $7,500  received 
by  hep;  said  offer  being  set  forth  in  the 
reply  as  follows: 

"The  plaintiff  here  now  offers  and  tenders 
to  said  defendant  said  sum  of  $7,500  alleged  as 
such  full  satisfaction  and  discharge  of  plain- 
tiff's said  claim  and  demand,  as  set  forth  in  said 
second  amended  petition  herein,  and  offers  to 
comply  with  any  order  of  the  court  with  refer- 
ence thereto." 

Plalntlfl  did  not,  however,  with  her  reply, 
making  offer  of  restitution,  pay  the  money 
into  the  court  or  tender  It  to  the  defendant, 
or  do  anything  else  to  make  her  offer  good. 

Accordingly,  on  September  13,  1912,  de- 
fendant filed  In  the  court  Its  formal  motion 
In  which  it  accepted  plaintiff's  offer  to  re- 
scind the  release  and  to  return  the  $7,500, 
and  praying  that  an  order  be  made  requiring 
plaintiff  to  make  good  her  offer  by  paying 
said  $7,500  into  court;  otherwise  that  her 
petition  be  striken  from  the  files.  Defend- 
ant's motion  last  above  referred  to  was  over- 
ruled by  the  court  on  November  9,  1912,  and 
It  took  a  term  bill  of  exceptions. 

I^ater,  on  December  10th,  the  defendant 
filed  an  amended  answer  In  which  It  formal- 
ly of  record  withdrew  its  plea  of  settlement 
and  release  and  narrowed  the  controversy 
down  to  the  single  issue  as  to  whether  or  not 
Fay  at  the  time  he  was  injured  was  a  pas- 
senger on  the  car,  and  therefore,  whether  he 
was  entitled  to  the  single  Indemnity  of  $7,- 


500  already  admittedly  paid  to  plaintiff,  or 
whether  she  was  entitled  to  a  further  pay- 
ment of  $7,500  by  way  of  the  double  indem- 
nity. 

The  company  by  this  answer  in  effect  ex- 
pressed its  willingness  to  litigate  with  Mrs. 
Fay  her  right  to  recover  the  additional  $7,- 
500,  notwithstanding  defendant  had  already 
paid  her  $7,500  in  full  settlement,  and  al- 
though she  had  executed  a  release  fully  dis- 
charging the  company,  so  that  she  was  there- 
by restored  to  her  original  cause  of  action, 
while  at  the  same  time  retaining  the  fruits 
of  the  settlement.  But  the  plaintiff  was  not 
to  be  denied  in  her  charges  of  fraud.  Al- 
though the  release  had  been  withdrawn  as  a 
defense  by  the  amended  answer,  and  was  no 
longer  being  pleaded  as  a  defense,  plaintiff 
filed  a  reply  renewing  the  charge  that  defend- 
ant bad  procured  the  release  by  fraud.  This 
reply  was  filed  after  the  trial  began,  and 
under  it  and  over  defendant's  objections  tbe 
court  allowed  plaintiff  to  introduce  evidence 
In  the  effort  to  support  such  charges  of  fraud 
in  the  release,  although  no  such  Issue  was 
properly  In  the  ease;  the  court  ruling: 

"I  think,  Mr.  Bosenberger,  that  the  character 
of  the  testimony  referred  to  would  be  admissi- 
ble under  the  reply  which  was  filed  in  this  case." 

And  In  arguing  for  the  reception  of  this 
class  of  evidence  plaintiff's  counsel  said: 

"The  object  and  purpose  of  this  testimony  is 
to  show  the  vexatious  conduct  of  this  defend- 
ant in  refusing  to  pay  this  woman's  claim." 

Fruitless  objections  were  made  throughout 
by  defendant  to  the  reception  of  this  class 
of  evidence  and  proper  exceptions  saved. 
We  quote  the  foregoing  because  It  is  a  short 
and  concise  statement  of  the  steps  taken  to 
get  this  case  to  an  Issue.  The  argumenta- 
tive part  of  the  statement  as  to  the  substance 
of  the  allegations  of  fraud  need  not  be 
strictly  taken.  On  this  the  reply  will  best 
speak.  Plaintiff  obtained  the  following  ver- 
dict: 

"We,  the  undersigned  jurors,  find  the  is- 
sues in  favor  of  the  plaintiff  and  assess  the 
amount  of  her  recovery  under  said  policy  the 
sum  of  ($7,500.00)  seventy-five  hundred  dol- 
lars and  ($337.50)  three  hundred  and  thirty- 
seven  and  »o/ioo  dollars,  interest,  and  also  as- 
sess the  amount  of  ($1,250.00)  twelve  hundred 
and  fifty  dollars  as  attorney's  fees.  [Here  follow 
the  signatures  of  ten  jurors.]" 

From  a  Judgment  entered  upon  such  ver- 
dict, the  defendant  has  appealed. 

[1,2]  I.  Defendant  first  insists  upon  its 
demurrer  to  the  testimony,  as  we  gather  the 
contentions  made.  As  the  issues  were  finally 
made,  tbe  sole  question  on  the  merits  of  the 
case  was  whether  or  not  the  deceased  was  a 
passenger  upon  the  street  car  at  the  time  of 
the  fatal  accident.  This  question  turns  upon 
the  facts. 

The  sole  question  of  fact  was  whether  or 
not  the  deceased  was  boarding  a  street  car 
before  the  car  started,  and  whilst  the  door 
was  yet  open  for  the  admission  of  passen- 
gers. The  evidence  for  plaintiff  tended  to 
show  that  the  car  stopped  at  the  j^iipi  j^f|^ 
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for  fbe  passengers  to  alight  from  such  car 
and  to  get  on  said  car ;  that  whilst  the  car 
was  In  this  position  the  deceased  attempted 
to  enter  such  car,  but  whilst  he  was  on  the 
step  or  partially  on  the  step  the  conductor 
closed  the  door  (previously  standing  open) 
and  gave  the  signal  for  the  car  to  go  for- 
ward, and  It  did  go  forward,  with  plaintllT 
cUnglDg  to  the  handholds,  with  foot  on  step, 
until  he  was  knocked  to  the  street  below  by 
a  structure  on  the  side  of  the  tracks.  This 
structure  was  not  far  from  where  the  car 
stoi.4)ed  and  started.  It  was  an  elevated 
railroad  passing  over  the  street  For  defend- 
ant there  was  much  evidence  to  the  effect 
that  plaintiff  ran  and  tried  to  board  a  mov- 
ing car  after  the  door  through  which  pas- 
sengers were  admitted  bad  been  closed.  The 
evidence  for  plaintiff  made  blm  a  passenger, 
whilst  that  for  the  defendant  did  not.  Much 
stress  is  placed  upon  the  character  of  the 
two  witnesses  upon  whom  the  plaintiff  re- 
lied to  prove  that  deceased  had  done  the 
things  required  by  the  law  to  make  him  a 
passenger.  Likewise  couns^'l  for  plaintiff 
attacks  some  of  the  evidence  for  the  defend- 
ant The  weight  and  credibility  of  this  evi- 
dence was  for  the  jury,  and  they  have  de- 
termined it  against  the  defendant  The  mat- 
ter was  submitted  on  the  following  instruc- 
tion: 

"If  the  jury  believe  and  find  from  tbe  evi- 
dence that  on  January  10,  1912,  the  Kansas 
City  Klevated  Railway  Company  was  a  car- 
rier of  passengers  for  hire  and  used  the  railroad 
and  car  mentioned  in  the  evidence  for  such  pur- 
pose, and  if  you  further  find  and  believe  from 
the  evidence  that  on  said  day  the  employes  of 
said  Kansas  City  Elevated  Railway  Company 
in  charge  thereof  stopped  said  car  at  or  near 
a  point  where  the  tracks  of  said  railway  com- 
pany cross  the  state  line  l>etween  tbe  states  of 
Missouri  and  Kansas  for  tbe  purpose  of  re- 
ceiving passengers,  and,  if  you  further  find  that 
William  H.  Fay,  witli  the  intention  in  good 
faith  to  become  a  passenger  (if  you  so  find),  had 
gone  up  the  steps  and  through  the  station  at 
said  state  line  and  before  the  doors  of  said  car 
were  closed,  and  before  said  car  had  started. 
he_  was  in  the  act  of  stepping  upon  the  steps  of 
said  car  to  l)€come  a  passenger  thereon,  then 
the  court  instructs  you  that  said  Fay  was  a 
passenger  on  said  car.  And,  if  you  furtlier  find 
and  believe  from  the  evidence  that  said  Fay  was 
a  passenger  as  above  defined  and  had  actually 
gotten  onto  the  steps  of  said  car  and  was  stand- 
ing thereon  when  he  was  caused  to  fall  there- 
from and  to  be  killed  by  falling  from  the  said 
steps  of  said  ear  at  said  point  to  the  street  below 
(if  you  so  find),  then  said  Fay  was  a  passen- 
ger on  said  car  within  the  meaning  of  the  terms 
of  said  insurance  policy  and  the  additional  ben- 
efit indorsement  extending  the  benefits  under 
said  policy,  and  which  are  in  evidence  in  this 
case.  And,  if  the  jury  further  believe  and 
find  from  the  evidence  that  said  Fay  was  caus- 
ed to  be  so  injured  and  he  died  as  a  direct  re- 
sult of  said  injuries,  if  any,  received  at  said 
time  and  place,  then  the  plaintiff  is  entitled  to 
recover.  And  you  are  further  instructed  if  you 
find  for  the  plaintiff  you  will  find  for  her  in  the 
sum  of  .$7,500,  together  with  interest  thereon 
at  the  rate  of  6  per  cent,  per  annum  from  the 
date  of  demand  of  payment,  if  any,  as  shown 
by  the  evidence.  And,  if  you  further  believe 
and  find  from  the  evidence  that  defendant  has 
vexatiously,  that  is,  without  reasonable  cause, 


refused  to  pay  such  amount  or  loss,  then  yoD 

may,  in  addition  to  the  above  amount  and  in- 
terest, allow  the  plaintiff  damages  not  to  ex- 
ceed 10  per  cent,  on  the  aiwve  amount,  and  a 
reasonable  attorney's  fee,  but  the  amount  which 
?ou  may  allow  plaintiff,  if  any,  for  such  attor- 
ney's fee  must  not  in  any  case  exceed  the  sum 
of  $2,500." 

In  so  far  as  this  tnstmction  undertakes  to 
outline  the  facts  necessary  to  make  deceas- 
ed a  passenger,  it  Is  correct  If,  as  a  i^ct 
the  car  was  standing  still,  with  its  door  open 
for  tbe  admission  of  passengers,  and  whilst 
it  was  80  standing  the  deceased  started  to 
enter  the  same,  with  the  Intent  to  ride  there- 
on as  a  passenger,  he  was  a  passenger  with- 
in the  eyes  of  the  law,  although  tbe  employ^ 
of  the  railway  closed  the  door  upon  taim 
before  be  had  fully  entered  such  car.  The 
stopping  of  tbe  car  and  the  opening  of  the 
door  was  an  invitation  by  tbe  company  to 
deceased  to  become  a  passenger,  and  wbea 
he  (if  he  did)  attempted  to  board  such  car 
whilst  it  was  yet  standing  with  door  ajar, 
for  the  purpose  of  riding  thereon,  he  at  that 
moment  became  a  passenger.    6  Cyc.  p.  5.*{9. 

The  word  "passenger"  in  the  policy  has  the 
ordinary  accepted  meaning.  In  other  words, 
if  the  deceased  would  be  classified  as  a  pas- 
senger In  an  action  against  the  carrier,  he 
should  likewise  be  deemed  a  passenger  un- 
der tbe  terms  of  an  accident  insurance  policy, 
unless  the  terms  of  tbe  policy  added  some 
conditions.  This  policy  required  such  pas- 
senger to  at  least  be  on  tbe  steps  of  tbe  car. 

We  shall  not  further  follow  tbe  conns^ 
upon  either  side  in  their  assault  upon  wit- 
nesses. Tbe  Jury  weighed  the  testimony  of 
these  witnesses.  It  was  shown  that  deceas- 
ed had  been  crippled  a  few  days  before  the 
fatal  accident  and  bad  to  use  a  cane  in 
walking.  This  cane  was  found  near  him 
when  picked  up  after  the  accident  The  Jury 
were  evidently  loth  to  believe  that  a  cripple 
had  run  and  caught  hold  of  a  moving  car  in 
an  attempt  to  ride. 

The  question  of  passenger  or  no  passenger 
was  fairly  submitted  for  determination  by 
the  Jury,  and  their  verdict  Is  conclusive  here 
upon  that  question. 

[3]  II.  This  Instruction  supra  given  for 
plaintiff  is  criticized  by  counsel  for  appel- 
lant thus: 

"TOiis  instruction  was  self-contradictory  and 
misleading.  It  first  erroneously  told  the  jurv 
that  Fay  was  a  passenger  on  this  car  if  with 
tbe  intention  to  become  a  passenger  he  ap- 
proached the  car  and  was  in  the  act  of  steppins 
on  the  steps  of  said  ear.  intending  to  become  a 
passenger  thereon.  This  was  erroneous.  Bv 
the  terms  of  the  policy  plaintiff  could  not  re- 
coyer  in  this  case  unless  tbe  injuries  were  sus- 
tiiined  'while  the  insured  is  a  passenger  in  or 
on  a  public  conveyance'  (see  policy).  In  other 
words,  by  the  terms  of  the  contract  it  was  es- 
sential that  Fay  should  not  only  l>e  a  passen- 
ger, but  that  he  should  be  either  in  or  on  the 
car.  Neither  his  presence  at  the  station  nor 
the  fact  that  he  was  in  the  act  of  stepping  on 
the  step*  of  the  car  made  him  a  pasaenxer  on 
the  car.  His  mere  intention  to  get  on  the  car 
was  not  equivalent  to  his  being  on  the  car.  Hi» 
actual  presence  on  tbe  car  as  a  passenger  was 
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essential  to  a  right  of  recovery.  In  the  next 
sentence  the  court  tella  the  jury  that,  if  they 
find  that  Fay  was  a  passengor  'as  above  de- 
fined,' and  had  actually  gotten  onto  the  steps 
of  the  car,  then  insare^  was  a  passenger,  and 
plaintiff  was  «ititled  to  recover.  In  other  words, 
the  court  first  told  the  jury  that  Fay  waa  a 
passenger  on  the  car  if  he  was  in  the  act  of 
stepping  upon  it,  which  was  erroneous,  and  the 
court  then  tells  the  jury  that,  if  he  was  in 
the  act  of  stepping  on  the  car,  and  had  actually 
gotten  upon  the  step,  thon  he  was  a  passen- 
ger and  to  find  for  the  plaintiff,  and  this  lat- 
ter regardless  of  whether  the  car  by  that  time 
had  then  started,  its  door  was  closed  or  not. 
The  jury  could  very  well  have  understood  from 
this  instrurtinn  that  the  plaintiff  had  the  right 
to  recover  if  Fay  waa  in  the  act  of  getting  on  the 
car.  even  titough  he  had  not  in  fact  gotten  on  it. 

"We  submit  that  the  court  tried  this  case  up- 
on a  wholly  erroneous  theory  in  admitting  af- 
firmative and  independent  evidence  of  vexatious 
refusal  to  pay:  that  in  no  event  should  that 
fatally  prejudicial  evidence  have  been  admitted 
as  part  of  the  plaintiEE's  case  in  chief:  that  the 
evidence  abundantly  jifstified  the  defendant  in 
contesting  this  claim,  and  therefore  the  court 
was  not  warranted  in  even  submitting  the  ques- 
tion of  vexatious  refusal  to  the  jury;  that  the 
court  erred  in  refusing  to  withdraw  that  issue 
from  the  jury;  that  the  errors  committed  per- 
meated the  whole  trial  and  inhere  in  the  verdict 
itself,  not  merely  with  respect  to  attorneys' 
fees,  but  with  respect  to  the  whole  verdict 

."The  judgment  should  accordingly  be  re- 
versed." 

It  does  not  appear  that  defendant  coald 
have  been  harmed  by  this  Instruction,  because 
the  Instruction  requires  the  jury  to  find  that 
deceased  "had  actually  gotten  on  the  steps 
of  said  car  and  was  standing  thereon  when 
he  was  caused  to  fall"  before  the  Jury  could 
find  for  the  plaintiff.  The  writer  of  the  In- 
Btmctlon  evidently  had  in  mind  what  acts 
were  necessary  to  make  deceased  a  passen- 
ger, as  between  him  and  the  railroad  com- 
pany, and  thus  the  first  clause  of  the  In- 
stmctlon.  Technically,  as  between  deceased 
and  the  railway,  he  was  a  passenger,  wheth- 
er he  got  on  the  steps  or  not,  provided  the 
other  assumed  facts  were  true.  But,  as  the 
policy  required  the  passenger  to  be  "in  or  oa 
the  car,"  the  writer  added  the  clause  last 
quoted  above  which  required  the  Jury  to 
find  that  this  technical  passenger  was  actual- 
ly on  the  car,  as  required  by  the  policy. 
There  is  no  substance  In  the  complaint,  and 
this  contention  of  apiiellant  Is  not  sustained. 

[4-6]  m.  The  most  vehemently  argued 
error  In  this  record  is  thus  stated  in  the  con- 
dtision  of  counsel's  able  written  argument 
in  the  brief.  The  contention  Is  that  under 
section  7068,  R.  S.  1909,  the  plaintiff  should 
not  be  allowed  to  Introduce  evidence  as  tend- 
ing to  show  vexatious  refusal  to  pay  a  policy 
of  insurance,  unless  such  evidence  was  neces- 
sary and  proper  for  the  purpose  of  establish- 
ing plaintiff's  right  to  recover  under  the  pol- 
icy Itself.  To  couch  the  question  in  coun- 
sel's language,  we  quote  the  brief  thus: 

"The  whole  test  of  the  good  faith  of  the  com- 
pany's refusal  is  the  strength  or  weakness  of 
its  case  as  presented  at  the  trial,  and  it  is  er- 
roneous to  receive  extrinsic  and  collateral  evi- 
deDoe  disconnected'  with  the  merits,  directed 
■ol«ly  to  the  issue  of  vexatious  refusal.    This  is 
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mere    'side-wind    evidence'    preventing    a    fair 
trial." 

The  statute  reads: 

"In  any  action  against  any  insurance  company 
to  recover  the  amount  of  any  loss  under  a  policy 
of  fire,  life,  marine  or  other  insurance,  if  it  ap- 
pear from  the  evidence  that  such  company  has 
vexatiously  refused  to  pay  such  loss,  the  coiu-t 
or  jury  may,  in  addition  to  the  amount  thereof 
and  interest,  allow  the  plaintiff  damages  not 
exceeding  ten  per  cent,  on  the  amount  of  the 
loss  and  a  reasonable  attorney's  fee;  and  the 
court  shall  enter  judgment  for  the  aggregate  sum 
found  in  the  verdict." 

Whilst  there  may  be  some  authority  from 
other  states,  under  statutes  of  those  states, 
which  would  lend  some  support  to  appellant's 
contention,  our  statute  cannot  be  so  con- 
strued. Under  our  statute,  if  the  plaintiff 
desires  to  recover  the  damages  named  there- 
in, 1.  e.,  the  10  per  cent,  on  the  amount  of  the 
loss  and  the  attorney's  fees,  there  must  be 
appropriate  allegations  In  the  petition  show- 
ing that  plaintiff  claims  and  Is  entitled  to 
these  damages,  and  such  allegations  must  be 
sustained  by  the  proof.  '  Numerous  things 
done  by  the  defendant  might  be  evidence 
of  a  vexatious  refusal  to  pay,  and  yet  not 
have  any  bearing  upon  the  right  of  plaintiff 
to  recover  on  the  policy.  Thus  in  Young  v. 
Insurance  Co.,  187  S.  W.  856,  not  yet  of- 
ficially reported,  we  held  that  the  threat  to 
litigate  through  the  Supreme  Court,  if  a  set- 
tlement offered  was  not  accepted,  tended  to 
show  a  spirit  of  vexatious  delay.  This  threat 
did  not  prove  plaintiff's  case,  but  it  did  prove 
an  Intent  to  vexatiously  delay  payment.  But 
we  need  not  mention  Instances.  It  stands  to 
reason  that  under  this  statute  plaintiff  mu5t 
have  in  the  petition  allegations  showing  that 
he  is  entitled  to  these  damages,  and  these 
damages  become  a  triable  issue  In  the  case. 
As  it  is  a  triable  Issue,  any  evidence  which 
tends  to  prove  this  particular  issue  is  compe- 
tent, whether  such  evidence  tends  to  prove 
the  main  issue  in  the  case  or  not.  By  main 
issue  we  mean  the  plaintiff's  right  to  recover 
imder  the  policy.  Of  course,  if  this  issue  as 
to  these  statutory  damages  is  not  made  out 
by  proof,  It  is  the  duty  of  the  court,  as  in 
other  cases,  to  take  such  issue  from  the  Jury 
by  appropriate  Instruction.  But,  If  there 
Is  evidence  by  proof  direct  of  vexatious  refus- 
al to  pay,  or  If  from  all  the  evidence,  facts, 
and  circumstances  in  the  case  the  Jury  has 
the  right  to  infer  a  vexatious  refusal  to  pay, 
then  the  issue  should  be  submitted  to  the 
Jury.  The  statute  leaves  the  Jury  as  the 
arbiter.  If  there  are  facts  sufficient  to  carry 
the  Issue  of  vexatious  delay  to  the  Jury.  Nor 
could  the  plaintiff  be  precluded  from  intro- 
ducing any  competent  evidence  tending  to 
show  a  vexatious  delay  in  payment.  Such 
plaintiff  is  not  confined  upon  this  issue  mere- 
ly to  matters  and  things  which  would  tend  to 
show  defendant's  liability  for  the  principal 
sum  of  the  policy,  but  he  may  offer  any  com- 
I)etent  evidence  upon  this  one  issue,  whether 
such  evidence  supports  the  main  issue  of  lia- 
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tdllty  on  the  policy  or  not.  Certainly  there 
can  be  no  recovery  upon  the  iasue  of  vexa- 
tious delay,  If  there  Is  no  recovery  under  the 
policy,  but,  if  there  is  recovery  on  the  policy, 
then  there  may  be  a  recovery  of  these  stat- 
utory damages.  If  the  Jury  so  find,  under 
evidence  sufficient  to  support  their  verdict 
upon  that  issue.  This  particular  question — 1. 
e.,  whether  extrinsic  evidence  is  admissible 
to  sustain  the  allegation  of  vexatious  delay- 
is  one  of  first  impression  in  this  state.  The 
statute  has  been  frequently  under  review, 
but  not  from  this  angle.  In  the  very  early 
case  of  Brown  v.  Ins.  Ck>.,  45  Mo.  loa  cR.  227, 
we  said: 

"The  whole  question  of  vesatious  refusal  or 
delay  is  a  matter  of  fact  to  be  determined  by 
the  jury.  They  must  make  up  their  verdict  on 
this  issue  by  a  general  survey  of  all  the  facts 
and  circumstances  in  the  case;  and  if,  upon  a 
full  consideration,  they  conclude  tliat  the  re- 
fusal was  unjustifiable  and  vexatious,  the  law 
authorizes  them  to  assess  the  damages.  The 
statute  will  not  admit  of  the  construction  con- 
tended for  by  the  counsel  for  the  plaintiff  in 
crior  that  before  damages  are  allowed  it  must 
be  explicitly  proven  by  the  plaintiff  that  the 
delay  or  refusal  was  vexatious." 

And  this  doctrine  has  the  later  express  ap- 
proval of  this  court  ta  Keller  v.  Insurance 
Co.,  198  Mo.  440,  95  S.  W.  903.  In  the  Brown 
Case  there  was  no  extrinsic  proof  on  the 
question  of  vexatious  delay,  as  we  gather  it 
from  the  opinlcm,  but  Judge  Wagner  did  not 
by  the  language  used  undertake  the  rule  that 
proof  on  the  question  of  vexatious  delay 
must  be  limited  to  proof  tending  to  show  the 
right  of  plaintiff  to  recover  upon  the  merits. 
It  is  there  simply  ruled  that  the  Jury  should 
determine  this  question  from  the  facts  and 
circumstances  in  the  case.  In  that  case  there 
was  a  wholly  untenable  defense  made  upon 
the  question  of  the  validity  of  the  policy,  and 
It  was  evidently  upon  this  matter  that  the 
court  ruled  there  was  sufficient  evidence  to 
submit  the  question  to  the  Jury. 

In  the  case  at  bar  we  rule  that  the  allega- 
tion of  vexatious  delay  in  payment  of  the 
policy  may  be  shown  by  any  competent  evi- 
dence, whether  such  evidence  tends  to  estab- 
lish the  right  to  recover  the  policy  amount  or 
not.  This  leaves  but  one  question  of  serious 
Import  left,  and  that  is  the  competency  of 
the  evidence  offered  in  the  trial  upon  the  is- 
sue.   That  question  we  take  next. 

[7]  IV.  Recalling  the  statement  of  facts,  It 
will  appear  that  defendant  first  pleaded  set- 
tlement, to  which  plea  plaintiff  replied  by  al- 
leging such  settlement  was  fraudulently  pro- 
cured, and  tendering  In  the  reply  the  $7,.W0 
received  In  settlement.  Later  the  defendant 
moved  the  court  to  compel  plaintiff  to  pay 
into  court  the  $7,500  upon  a  return  of  the 
receipts  taken  In  settlement.  This  motion 
was  overruled,  and  the  defendants  so  framed 
their  answer  as  to  obviate  the  question  of 
fraud  In  the  release,  if  they  could  obviate 
that  Issue.  In  this  last  answer  they  did  not 
plead  settlement,  but  denied  liability.  The 
plaintiff  proved  these  pleadings  on  the  theory 


that  they  tended  to  show  a  vexatloiis  delay 
In  payment  We  think  this  evldoice  compe- 
tent. It  vrill  not  do  to  say  that  defendant 
magnanimously  withdrew  the  Issue  of  set- 
tlement merely  to  save  plaintiff  the  Jronble 
of  trying  to  prove  fraud  in  the  execution  of 
the  releases.  We  use  the  term  "releases"  in- 
stead of  "release"  purposely,  because,  when 
plaintiff  brought  in  her  policy  and  released 
all  claims  upon  It  for  the  $7,500,  she  was 
asked  abont  the  annual  renewals  issued  by 
the  company,  and.  She  not  having  them, 
they  took  a  further  release  as  to  them.  The 
officer  of  the  company  also  said  that  they 
had  In  mind  the  last  rider  pertaining  to  dou- 
ble liability  when  this  settlement  was  made. 
The  Jury  were  entitled  to  all  these  facts. 
They  might  conclude  that  the  Issue  of  fraud 
In  the  settlement  was  skillfully  withdrawn 
by  defendant's  last  answer  to  obviate  a  trial 
of  an  Issue,  which  defendant  feared  in  the 
case.  The  Jury  might  reasonably  conclude 
that  this  was  but  another  link  in  the  chain 
of  vexatious  delay. 

Not  only  was  this  evidence  proper,  but.  If 
plaintiff  could  show  that  the  defendant  pur- 
posely delayed  the  payment  of  the  last  $7,- 
500  by  fraudulently  procuring  the  release, 
that  evidence  would  also  be  proper  upon  the 
issue  of  vexatious  delay.  In  Xonng  v.  In- 
surance Co.,  supra,  we  held  that  the  fact  of 
a  fraudulent  appraisement  had  been  procured 
by  defendant  was  a  proper  matter  to  be  con- 
sidered upon  the  issue  of  vexatious  delay.  •So 
In  this  case  the  procuring  of  a  fraudulent 
release  (if  such  was  done)  for  less  than  the 
full  liability  of  defendant  was  a  proper  cir- 
cumstance to  be  shown  upon  the  Issue  of 
vexatious  delay,  and  this  is  none  the  less 
true  because  the  showing  of  such  fact  might 
tend  to  prejudice  the  Jury  upon  the  main  is- 
sue. If,  as  a  fact,  a  fraudulent  release  wa.-! 
procured.  It  was  the  act  of  the  defendant, 
and  defendant  should  be  estopped  from  say- 
ing that  proof  of  its  wrongdoing  would  prej- 
udice the  Jury,  if  such  proof  is  competent 
upon  any  issue  in  the  case. 

Plaintiff  also  showed  that  defendant  went 
to  the  railway  company  to  get  the  facts  a« 
to  whether  or  not  the  deceased  was  a  pas- 
senger, and  that  the  railway  company  usually 
husbanded  the  witnesses  who  would  testify 
to  facts  showing  that  such  relation  did  not 
exist  between  It  and  deceased,  and  that  de 
fendant's  agent  making  the  Investigatiuu 
knew  that  such  was  the  course  of  conduct 
upon  the  part  of  the  railway  company. 

We  see  no  error  in  this  evidence.  Before 
refusing  to  pay  on  the  ground  that  decea.-4<i 
was  not  a  passenger,  the  defendant  shoui'l 
have  made  a  fair  investigation  of  the  facts. 
It  should  not  have  confined  its  investigation, 
as  It  seemingly  did,  to  such  facta  as  mi^bt 
have  been  given  It  by  the  railway  co(ni>an.T. 
which  waa  vitally  interested  in  the  fact  wheih 
er  or  not  deceased  was  a  passengw.  WhetiM-i 
the  railway  was  In  the  habit  of  gettiug  ou< 
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side  of  the  oontroveray  In  such  case,  If  sudi 
was  a  fact,  aud  defendant  knew  of  this 
habit,  was  certainly  competent.  Other  points 
are  raised,  all  of  which  we  have  examined, 
but  the  forgoing  are  all  that  we  deem 
worthy  of  note  In  the  opinion.  We  believe 
that  there  were  facts  sufficient  to  carry  the 
issue  of  vexatious  delay  in  payment  to  the 
jury,  and  its  finding  thereon  is  binding  here. 
The  Judgment  should  be  and  Is  affirmed. 
All  concur ;  BOND,  J„  in  result 


BAHBBR  v.  HARTTORD  LIPB  INS.  CO. 
(No.  17664.) 

(Supreme  Court  of  Missouri,  Division  No.  L 
March  30,  1916.  Rehearing  Denied  and  Mo- 
tion to  Transfer  to  Court  in  Banc  Overruled 
July  3,  1816.) 

1.  CONSTITUTTONAI.     1/AW     <8E9l66    —    IWSUB- 

ANCE    ®=»4  —  Obligation    of   Cortbact  — 
Private    Contbacts— Impositioh    of   Pbn- 

AX.TT. 

Rev.  St.  1909,  !  7068,  providing  that  insur- 
ance companies  vexationsly  refusing  to  pay 
loEsca  may  be  assessed  punitive  damages  and 
attorney's  fees,  does  not  unconstitutionally  iof- 
pair  the  policy  contract. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dik.  |  460;  Dec.  Dig.  <S=>165; 
Insurance,  Cent.  Dig.  §  4;    Dec.  Dig.  ®=»4.] 

2.  constitctiowai.  i^w  «=>247  —  e^ual 
Pbotection  of  Laws— Penalty  and  Fees. 

The  alraVe  statute  does  not  deny  the  insur- 
ance company  the  equal  protection  of  the  laws. 
[Ed.  Note. — For  other  cases,  see  Gonstitutton- 
al  Law,  Cent.  Dig.  §  703;   Dec.  Dig.  <S=»247.] 

3.  CoNBTiTUTiONAi,  LAW  «=»303^Dni!  Pbo- 
CEss — Penalty  and  Fees. 

The  statate  does  not  deny  the  insurance 
company  due  process  of  law. 

[EJd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §§  863-866;  Dec.  Dig.  <8=» 
303.) 

4.  Constitutional  Law  i8:=>326— Right  to 
Justice— Penalty  and  Fees. 

The  statute  does  not  violate  Const.  Mo. 
art.  2,  S  10,  providing  that  justice  shall  be  ad- 
ministered without  sale,  etc. 

[Ed.  Note-— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  JS  959,  960 ;  Dec.  Dig.  «s» 
326.) 

5.  Judgment  «=>816— Fobeign  Judgment- 
Judgment  OF  State  Court— Oonbtitutiow- 
AL  Pbovision. 

The  record  of  a  Connecticut  suit  between  a 
policy  holder  suing  on  l>ehalf  of  himself  and  oth- 
er policy  holders  against  defendant  insurance 
company  wherein  the  policy  contract  was  modi- 
fied, is  admissible  under  the  full  faith  and  cred- 
it clause  of  the  federal  Constitution  (article  4,  § 
1),  in  an  action  on  a  similar  policy. 

[E3d.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  }  1444;   Dec.  Dig.  <S=3816.] 

6.  Judgment  *=>949(1)— Pleading  as  Db- 
FENSB— Identity  or  Issues. 

Where  the  effect  of  a  foreign  judgment  upon 
the  pending  litigation  is  generally  stated,  the  an- 
swer is  sufficient  against  an  objection  first  rais- 
ed at  the  triai   . 
(Ed.   Note. — For  other  ^Bes,_Bee  Juditment, 


7.  iNSUKi^OB  «s3e46<3)  — Actions --Bubden 
OF  Pboop— Vaudity  of  Unpaid  Assess- 
ment. 

An  insurance  company,  seeking  to  avoid 
payment  of  a  policy  because  forfeited  oy  nonpay- 
ment of  an  assessment,  must  prove  that  the  as- 
sessment was  levied  in  accordance  with  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.   i  1653;    Dec.  Dig.  «S=»646(3).] 

8.  iNstJBANOE  «=>362  —  FoBFErruBE  — Non- 
payment OF  Assessment— Excessive  As- 
sessment. 

Forfeiture  of  an  insurance  policy  cannot  be 
predicated  upon  nonpayment  or  an  assessment 
which  was  excessive,  both  under  the  contract 
itself  and  as  modified  by  a  foreign  judgment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent   Dig.   SS  92&-930;    Dec.   Dig.  «=9362.] 

9.  Inscbanob  «=>186(2>—Contbacts— Modi- 
fication. 

Where  the  policy  provides  that  annual 
dues  should  l>e  paid  on  a  certain  date,  the  in- 
surance company  cannot,  without  the  consent 
of  the  policy  holder,  change  the  date  of  pay- 
ment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  $  396;    Dec.  Dig.  <g=>186(2).] 

10.  Insurance  «=»191— Assessment— Poweb 
to  Levy. 

Where  an  insurance  company's  charter  in- 
trusted all  its  affairs  to  a  board  of  directors 
and  the  making  of  by-laws  to  the  stockholders, 
held,  that  its  executive  officers  lacked  power  to 
levy  assessments  nnauthorized  by  the  directors 
or  the  by-laws. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  S  416;    Dec.  Dig.  <S=191.] 

11.  Insubance  «=»665(1)— Actions— Suffi- 
ciency OF  Evidence— Vexatious  Failure 
TO  Pay. 

Under  Rev.  St.  1909,  f  7068,  a  jury  may 
assess  punitive  damages  and  an  attorney's  fee 
against  an  insurance  company^  upon  concluding, 
from  a  general  survey,  that  its  refusal  to  pay 
the  claim  was  vexatious  and  no  explicit  proof 
to  that  effect  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  «s>665(l).] 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty;   C.  A.  Calvlrd,  Judge. 

Action  by  Rosa  Barber  against  the  Hart- 
ford Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  Is  an  action  at  law  on  policy  No. 
174,416  Issued  by  the  defendant  Septanber  4, 
1893,  insuring  the  life  of  Frank  Barber  for 
$2,000  for  the  benefit  of  the  plaintiff,  who 
was  then  his  wife  and  is  now  his  widow, 
an(d  for  damages  for  vexatious  refusal  to  pay 
the  loss  under  the  provisions  of  section  7068 
of  the  Revised  Statutes  of  1909.  Mr.  Barber 
died  June  5,  1910.  There  was  a  Judgment  in 
the  circuit  court  for  $2,976,  Including  $200 
damages  and  $500  attorney's  fee  awarded  by 
the  Jury  for  vexatious  refusal  to  pay,  from 
which  this  appeal  is  taken.  The  defendant 
Is  a  life  Insurance  company  of  Connecticut. 
It  had  a  business  department  called  the 
"Safety  EMind  Department,"  which  was  again 
divided  into  the  "Men's  Division"  and  "Wo- 
men's Division,"  which  issued  policies  payable 


Cent  Dig.  {S  1795,  1802;  Dec  Dig.  €=>949(1).]  i  on  the  assessment  plan,  and  this  policy  was 
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of  course  In  the  "Men's  Diylslon,"  afid  was 
called  a  "Certificate  of  Membership  Safety 
Fund  Department." 

The  answer  pleads  that  this  certificate  was 
conditioned  upon  the  payment  of  periodical 
assessments;  that  on  January  29,  1910,  an 
assessment  designated  as  "Call  126"  was 
levied  on  It  against  Barber  for  $13,  with 
dues  amounting  to  $1.50,  which  became  due 
by  the  terms  of  the  certificate  on  March  1, 
1910;  that  Mr.  Barber  failed  to  pay  It  on 
or  before  March  20th,  to  which  time  It  had 
been  extended;  and  in  consequence  there- 
of the  insurance  was,  by  the  terms  of  (the 
certificate,  forfeited.  The  Issues  in  the  case 
grow  out  of  this  circumstance.  It  also 
pleads,  in  effect,  that  an  action  had  been 
brought  in  the  New  Haven  county  superior 
court  of  Connecticut,  by  one  Dresser,  holding 
a  similar  certificate  of  membership  In  the 
safety  fund  department  of  defendant  on  his 
own  behalf,  as  well  as  on  behalf  of  all  others 
similarly  situated.  Including  the  plaintiff, 
wherein  the  rights  of  plaintiff  were  fully  ad- 
judicated; that  the  mortuary  fund  of  said 
department  and  the  trudt  thereby  created  is 
being  administered  strictly  In  accordance 
with  the  terms  of  said  certificate  and  trust 
as  construed  and  adjudicated  by  said  court, 
whereby  defendant  Is  without  authority  to 
pay  out  of  said  mortuary  fund  the  amount 
of  any  certificate  of  membership  where,  as 
in  this  case,  the  member  has  failed  or  refus- 
ed to  pay  the  assessment  levied  against  him 
to  maintain  said  fund.  It  also  denied  the 
right  of  plaintiff  to  recover  the  damages  and 
attorney's  fee  sued  for,  because  the  provi- 
sions of  said  section  7068  authorizing  the  Im- 
position of  such  damages  and  attorney's  fee 
are  unconstitutional  and  void  as  being  in 
violation  of  section  10,  article  1  of  the  Con- 
stitution of  the  United  States,  and  of  sec- 
tion 1  of  the  Fourteenth  Amendment  thereto, 
and  of  section  30  of  article  2,  and  of  section 
10  of  article  2  of  the  Constitution  of  Mis- 
souri; and  because  the  construction  thereof 
by  the  courts  of  this  state  constitutes  a  rule 
of  judicial  construction  violative  of  said  pro- 
visions of  the  state  and  federal  Constitu- 
tions, and  because  said  section  7068,  if  ap- 
plied to  this  case,  and  In  its  application  to 
the  facts  of  this  case,  denies  the  defendant 
due  process  of  law  as  guaranteed  by  the 
state  and  federal  Constitutions.  These  mat- 
ters were  all  put  in  Issue  by  replication. 

The  defendant  on  the  trial  offered  in  evi- 
dence the  record  in  the  Dresser  Case  duly 
certified  under  the  act  of  Congress  in  such 
cases  made  and  provided,  which  was,  on 
plaintiff's  objection,  excluded,  to  which  de- 
fendant duly  excepted. 

The  policy  sued  on,  so  far  as  applicable 
to  the  questions  in  this  case,  is  as  follows.* 

"In  consideration  of  the  representations, 
aRrpcments,  and  warranties  made  in  the  appli- 
cation horefor,  and  of  the  admission  fee  paid; 
and  of  $3  per  annum  on  each  $1,000  of  the  in- 
demnity herein  provided  for,  for  expense  dues, 
to  l>e  paid  as  heielnafter  conditioned,  and  of 


the  farther  payment  of  all  mortality^  calls  pro- 
portioned to  the  said  indemnity,  levied  against 
the  berein-uamed  member  to  form  a  mortuary 
fund  for  the  payment  of  all  indemnity  matured 
by  deatlis  of  members,  and  to  create  a  safet; 
fund  as  hereinafter  deacrit>ed,  which  mortality 
calls,  to  be  levied  upon  all  the  memliers  in  the 
department  wherein  this  certificate  is  issued 
whose  certificates  are  in  force  at  the  date  of 
such  deaths,  shall  be  made  according  to  the 
table  of  graduated  mortality  ratios  given  here- 
on, and  as  further  determined  by  their  respec- 
tive ages  and  the  aggregate  indemnity  of  the 
dates  of  such  deaths,  with  due  allowance  for 
discontinuance  of  membership  (one-third  of  the 
proceeds  of  such  mortality  calls  to  be  applied 
toward  said  safety  fund  until  the  sum  of  iiO 
on  each  $1,000  indemnity  aforesaid  shall  have 
l)een  thus  applied,  when  the  basis  of  all  sub- 
sequent mortality  calls  shall  be  two-thirds  only 
of  the  table  given  hereon)  does  hereby  issi:e 
this  certificate  of  membership  in  its  safety  fund 
department  to  Frank  Barber  (herein  called  the 
meml>er)  of  St.  Louis  county,  of  city  of  St. 
Louis,  State  of  Missouri,  with  the  following 
agreements: 

"That  90  days  from  the  receipt  by  the  presi- 
dent or  secretary  of  said  company  of  satii^ 
factory  proofs,  in  accordance  with  forms  fur- 
nished upon  notice  of  death  and  with  full  in- 
formation as  to  the  manner  and  canse  of  the 
death  of  the  herein-named  member  while  thi; 
certificate  is  in  force,  ail  the  conditions  hereof 
havint;  been  conformed  to  by  the  meml>er,  npoi 
presentation  and  surrender  of  this  certificate 
properly  receipted,  there  shall  be  due  and  par- 
able, out  of  the  aforesaid  mortuary  fund  and 
not  otherwise,  the  indemnity  of  $2,000  G^ss  t'i>e 
balance  unpaid,  if  any,  of  the  stipulated  con- 
tribution to  said  safety  fund,  witli  50  per  cent, 
added,  together  with  the  unpaid  installmeDr? 
of  annual  expense  dues  and  any  mortality  or 
other  charge  against  the  member  payment  of 
which  is  not  mntiircd),  to  his  wife,  Rosa  Bar- 
ber, if  living,  otherwise  to  hlg  legal  representa- 
tives. All  such  payments  to  be  made  at  t'.ie 
home  office  of  said  company  in  lawful  money  of 
the  United  States. 

"That  said  company  will  deposit  said  sum  of 
$10,  when  received,  with  the  trustee,  named  iu 
a  contract  with  it  (of  which  a  copy  is  printed 
hereon),  as  a  safety  fund  in  trust  for  the  use« 
and  purposes  expressed  in  said  contract;  an-i 
.■ihall  make  a  semiannual  division  of  the  net  in- 
terest received  therefrom  by  it  pro  rata  atnon« 
nil  the  holders  of  certificates  in  force  in  sail 
department  at  such  times,  who  shall  have  con- 
tributed five  years  prior  to  the  date  of  any  sach 
division  their  stipulated  proportion  of  said  fund. 
by  applying  the  same  to  the  payment  of  their 
future  dues  and  assessments ;  and  that,  when- 
ever snid  fund  Khali  .amount  to  Sl.OOO.fXVI.  all 
anhsequcnt  recpipta  therefor  shall  be  divided  hy 
the  said  company  in  Uke  manner  aa  the  inter- 
est." 

The  department  in  which  this  certificate 
was  issued  was  organized  atwnt  1879,  on  the 
following  plan:  Each  person  applying  for 
insurance  under  the  plan  was  to  pay  an  ad- 
mission fee  of  $8  for  $1,000;  $12  for  $2,000; 
.$15  for  $,3,000;  $18  for  $4,000;  $20  for  $3,000 : 
$40  for  $10,000,  and  the  medical  examlnatior. 
fee  estimated  at  $3  to  be  paid  to  the  physi- 
cian ;  also  to  pay  annually  for  the  sole  pnr- 
pose  of  paying  all  expenses  of  said  insurance 
$.3  for  each  $1,000  of  Insarance;  and  also  to 
pay,  as  mortuary  payments  assessed  to  pay 
death  losses,  an  amount  graduated  according 
to  the  policy  holder's  age  at  the  time  of  the 
asseKstnont,  the  amount  of  his  policy,  and  tlie 
aggregate  indemnity  In  force  with  the  coof^ 
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pany  at  tbe  time  of  each  deatb,  with  due  al- 
lowance for  discontinuance  of  membership, 
one-tUrd  on  each  call  to  be  applied  toward 
a  safety  fund  until  ttie  snm  of  $10  per  $1,000 
had  been  paid  "when  the  basis  of  all  subae- 
quent  mortality  calls  shall  be  two-thirds 
only"  of  the  amount  named  In  the  table  In- 
dorsed on  the  certificate.  This  safety  fund 
was  to  be  deposited  with  the  "security  com- 
pany," a  corpwation  formed  to  talte  care  of 
it  for  an  additional  compensation  out  of  this 
income.  The  earnings  of  this  fund  after  it 
should  reach  $800,000  and  all  contributions 
to  It  after  it  should  reach  $1,000,000  in 
United  States  bonds  par  value  were  to  l>e 
divided  among  certificate  holders  of  five 
years'  Rtandlng  in  proportion  to  the  amount 
of  their  certiflcates;  and  if  the  aggregate 
amount  of  the  certiflcates  should  fall  ttelow 
$1,000,000  the  principal  of  the  fund  should 
t>e  similarly  divided.  The  fund  accumulated 
rapidly,  and  in  1889  the  Security  Company 
bad  ceased  to  buy  United  States  t>onds,  and 
in  that  year,  notwithstanding  Its  contract 
with  policy  holders,  the  appellant  secured  the 
passage  of  u  resolution  by  the  Legislature 
of  Connecticut  authorizing  the  investment  of 
the  fund  in  other  securities.  Under  tills  per- 
uiisslon  the  fund  was  invested  in  other  se- 
curities, including  stocks  of  tbe  New  Xoila, 
Sew  Haven  &  Hartford  and  St.  Joseph,  Den- 
ver City  &  Southern  railroad  companies  and 
of  Hartford  banks.  In  1809  they  ceased  the 
i.ssue  of  certificates  in  this  department  and 
thus  practically  put  an  end  to  the  influx  of 
$10  contributions  which,  the  fund  having 
r.-ache«1  its  maximum  of  $1,000,000,  must  be 
divided  among  tbe  certificate  holders.  Things 
were  in  this  condition  when  the  Dresser  Suit 
was  instituted  In  1907  and  went  to  final 
Judgment  March  23,  1910.  The  court  ruled 
that  tbe  act  of  1889  (10  8p.  Laws  Conn.  p. 
9<}8),  was  unconstitutional  and  void  as  im- 
pairing tbe  obligatiim  of  tbe  contract  of  the 
company  with  the  certificate  holders  and 
found  that  as  a  result  of  investments  in  oth- 
er secnritles  than  United  States  bonds  loss- 
es bad  been  Incurred  so  that  the  actual  value 
of  tbe  fund  remaining  was  somewhat  less 
than  $1,000,000;  that  excessive  charges  had 
been  made  by  the  Security  Company  for  its 
management,  so  that  the  court  required  over 
$40,000  of  this  compensation  to  be  returned 
and  tilstributed  to  the  certificate  holders.  It 
also  found  that,  although  the  company  had 
levied  assessments  to  cover  the  full  amount 
of  tbe  certiflcates  for  each  death  during  the 
previous  quarter,  they  deducted,  in  making 
payment,  from  the  face  of  such  certificates 
a  certain  proportion  of  the  assessment  that 
would  have  been  due  from  the  bolder  had  he 
survived  the  quarter,  so  that  there  was  a 
margin  arising  l)etween  the  amount  of  the 
losses  paid  and  the  amount  of  losses  assessed 
for,  wbich  had  accumulated  in  the  mortuary 
fund  and  had  heen  used  for  the  payment  of 
losses  In  advance  of  tbe  receipt  at  the  assess- 


ments by  which  it  was  reimbursed.  Tbia 
accumulation  amounted  to  "many  thousands 
of  dollars,"  which  belongs  to  the  certificate 
holders.  The  court  held  that  it  was  proper 
that  the  defendant  should  bold  some  such 
fund  for  the  purpose  of  enabling  it  to  pay 
lo&ses  promptly,  but  that  it  was  not  neces- 
sary that  the  company  should  hold  more 
than  the  amount  of  one  average  quarterly 
assessment  for  the  previous  year. 

After  reciting  these  facts  the  Judgment 
proceeded: 

"Whereupon  it  is  adjudged  and  decreed  that 
said  mortuary  fund  of  the  men's  division  aris- 
ing from  the  excess  of  the  amount  received  for 
quarterly  assessments  over  the  amount  neces- 
sary for  the  payment  of  losses  for  said  quarter, 
as  above  described,  or  from  any  other  sources, 
together  with  nil  income  or  interest  thereon, 
belongs  to  the  certificate  holders  in  the  men's 
division  of  the  safety  fund  department,  and  the 
Insurance  Company  is  reasonably  entitled  to 
hold  the  same  as  a  necessary  and  proper  fond 
for  the  settlement  of  death  claims  on  the  cer- 
tificates of  insurance  in  said  department." 

it  then  ordered  that — 

"any  excess  in  said  fund  above  the  average  of 
the  four  preceding  quarterly  assessments  in 
said  men's  division  shall  be  distributed  to  the 
certificate  holders  in  diminution  of  assess- 
ments." 

Tbe  call  in  question  is  as  follows: 

"Unrtford  Life  Insurance  Company. 

"Hartford,  Conn.,  January  29,  1910. 

"Special  Notice  of  Quarterly  Call  No.  126. 

"Your  next  quarterly  call  will  fall  due  and  be 
payable  June  1,  lUlO. 
"Frank  Barber,  4201  Pleasant  St.,  St.  Louis, 

Mo. 
"2-174416  13 

"This  call  which  will  be  due  March  1,  1910, 
is  made  to  meet  119  deaths  (as  shown  by  ac- 
companying list),  benefits,  $322,378.48  expens- 
es on  your  policy,  as  follows: 

For  mortality  call |13  09 

For  quarterly  dues  to  June  next 1  50 

Credit    tl4  5» 

Dividend  to  be  applied  If  payment  be  made....      1  40 

Amount  due  |13  It 

"Payment  will  not  be  accepted  Inter  than 
Mar.  5,  1910,  unless  residence  is  on  or  west 
of  the  meridian  of  Salt  Lake,  Utah,  in  which 
case  payment  will  be  accepted  up  to  and  in- 
cluding Mar.  15,  1910. 

"Unless  tbe  payment  called  for  by  this  no- 
tice shall  be  paid  to  the  company  at  its  home 
office  by  or  before  the  day  it  falls  due  the  pol- 
icy and  aU  payments  thereon  will  become  for- 
feited and  void. 

"Return  this  notice  with  remittance  payable 
to  Hartford  Life  Insurance  Company. 

"Make  all  remittances  by  draft,  check,  P.  O. 
or  express  money  order  when  possible.  Let- 
ters containing  currency  must  be  registered. 

"See  over  for  special  notice. 

"Special  Notice. 

"If  the  payment  of  the  above  quarterly  call 
is  not  received  at  this  oflice  on  or  before  Mar. 
5.  1910,  the  last  day  allowed  for  payment  in 
the  above  notice,  a  second  notice  will  be  mailed 
to  the  policy  holder  by  registered  letter,  givbag 
until  Mar.  20,  1910,  to  remit,  and  the  same 
charge  will  be  made  for  this  second  notice  as  is 
fixed  by  the  law  of  Massachusetts,  namely,  50 
cents. 

"Every  member  whose  payment  do«i  not  reach 


joogle 


870 


18T  SOUTHWESTERN  BEPOBTBR 


(Mo. 


this  office  on  or  before  Mar.  5,  1010,  Trill  be 
obliged  to  pay  50  cents  fee  in  order  to  have  the 
policy  unconditionally  reinstated. 

"After  Mar.  20.  1910,  the  limit  allowed  for 
paymimt  under  tie  reeistered  notice,  the  com- 
pany reserves  the  right  to  require  a  medical 
examination  as  a  condition  of  reinstatement." 

The  credit  of  $1.40  Is  Barber's  share  of  the 
excessive  compensation  taken  by  the  Security 
Company  for  the  care  of  the  safety  fund. 
The  amount  of  this  fund,  for  which  charges 
were  being  made  up  to  and  at  the  time  of  the 
Dresser  trial,  was  more  than  $1,000,000. 

The  assessment  in  question  was  made  as  of 
December  31,  1909.  At  that  time  all  of  the 
119  death  losses  enumerated  in  the  notice 
bad  been  paid  except  15,  aggregating  $41,000, 
and  there  was  remaining  In  the  mortuary 
fund  $74,938.92;  and  the  interest  on  the  safe- 
ty fund  was  paid  Into  It  on  the  same  date, 
making  an  aggregate  of  $94,386.31  then  in 
the  fund.  The  defendant  Introduced  evidence 
showing  that  there  were  unpaid  death  losses 
amounting  to  $128,166.67  or  more  than  $87,- 
000  In  addition  to  those  Included  in  this  as- 
sessment still  unpaid,  and  accounted  for  this 
fact  by  saying  that  the  time  of  payment  of 
losses  included  In  the  previous  assessment 
had  been  extended,  so  that  the  collections  for 
the  payment  of  these  losses  had  not  yet  been 
made. 

The  appellant  asked  upon  the  trial  and  Ibc 
court  refused  an  Instruction  to  the  effect  If 
there  was  no  evidence  that  the  refusal  of  the 
defendant  to  pay  the  sum  sued  for  was  vexa- 
tious, and  for  that  reason  they  should  not  al- 
low any  sum  for  damages  or  attorney's  fees 
should  they  find  for  the  plaintiff.  It  also, 
both  upon  the  trial  and  In  its  motion  for  a 
new  trial,  contended  that  the  action  of  the 
court  In  excluding  the  record  in  the  Dresser 
Case  violated  section  1,  article  4  of  the  Con- 
stitution of  the  United  States,  providing  that 
"full  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  Judicial 
proceedings  of  every  other  state."  Such  fur- 
ther reference  will  be  made  to  the  record  as 
seems  to  be  necessary. 

Jones,  Hocker,  Hawes  &  Angert,  of  St 
liouls,  J.  W.  Suddath  &  Son,  of  Warrensburg, 
and  James  C.  Jones,  Jr.,  of  St.  Tx>ul8,  for  ap- 
pellant Nick  M.  Bradley,  of  Warrensburg, 
and  Robert  Kelley  and  Charles  E.  Morrow, 
both  of  St  Louis,  for  respondent 

BROWN,  C.  (after  stating  the  facts  as 
above).  [1-4]  1.  The  defendant  pleaded  In  its 
answer  that  the  provision  of  section  T068  of 
the  Revised  Statutes  of  Missouri  1909  was 
unconstitutional  and  void  and  therefore 
could  not  be  made  the  basis  of  any  recovery 
for  damages  and  attorney's  fees  in  this  suit 
This  claim  has  been  rejected  by  this  court 
,  and  the  Supreme  Court  of  the  United  States 
until  it  has  become  too  stale  to  serve  as  a 
foundation  for  our  Jurisdiction.  Keller  v. 
Home  Life  Insurance  Co.,  198  Mo.  440,  9S 
8.  W.  «oa-,  rideUty  Mutual  Life  Aasoelation 


V.  Mettler,  18S  U.  S.  308,  22  Sup.  Ct  062,  46 
L.  Bd.  022;  Iowa  Life  Insurance  Co.  v.  Lewis, 
187  U.  S.  335,  23  Sup.  Ct  126,  47  L.  Ed.  204 ; 
Farmers'  etc.,  Ins.  Oo.  v.  Dobney,  189  U.  S. 
301,  23  Sup.  Ct  565,  47  L.  Bd.  821 ;  Fraternal 
MysUc  Circle  v.  Snyder,  227  U.  S.  497,  33 
Sup.  Ct  292,  57  L.  Bd.  611.  It  is  probably  in 
view  of  these  repeated  decisions  and  others 
to  the  same  effect  that  the  appellant  has  not 
favored  us  with  a  brief  or  argument  upon  this 
point. 

[I,  I]  Our  Jurisdiction  rests  solely  upon  the 
point  that  the  trial  court  erred  in  rejecting 
the  record  of  a  Judgment  of  the  superior 
court  of  Connecticut  for  New  Haven  county 
in  the  case  of  lbs  and  others,  holders  of  like 
certlflcates  in  the  safety  fund  department  ol 
defendant,  suing  on  behalf  of  themselves  and 
of  all  others  similarly  situated,  against  this 
defendant,  the  Security  Company  named  in 
the  certificate  here  sued  on,  together  with  the 
members  of  tlie  board  of  directors  of  defend- 
ant for  the  time  being.  This  case  went  to 
final  Judgment  in  the  Connecticut  court 
March  23,  1010.  By  this  Judgment  the  court 
attempted  to  make  some  radical  changes  in 
the  contract  here  sued  on  and  this  attempt, 
applicable  to  this  case  in  some  respects  whidi 
we  shall  notice,  has  received  the  Indorsement 
of  the  Supreme  Court  of  the  United  States 
In  Hartford  Life  Insurance  Co.  v.  lbs,  237  U. 
S.  (562,  35  Sup.  Ct  692,  50  L.  Ed.  1165,  L.  H. 
A.  1916A,  765. 

The  grounds  upon  which  the  plaintiff  ob- 
jected to  the  admission  of  this  record  were 
many,  but  its  exclusion  fairly  raised  the  con- 
stitutional question  whether  or  not,  in  that 
action,  full  faith  and  credit  was  given  to  the 
record  of  a  Judicial  proceeding  in  the  Con- 
necticut court  as  required  by  the  federal  Con- 
stitution. Among  these  objections  were  some 
relating  to  its  certification  and  completeness, 
but  these  are  shown  to  have  been  groundless 
by  an  additional  abstract  Objection  was  also 
made  that  the  Judgment  was  not  properly 
pleaded  as  an  adjudication  by  the  Connecti- 
cut court  of  the  matter  Involved.  Tbis  ob- 
jection would  probably  have  been  well  taken 
bad  it  been  directed  against  the  answer  be- 
fore trial,  but  Its  effect  so  far  as  applicable 
to  the  case,  was  g^ierally  stated  and  ought 
not  to  have  been  allowed  to  interfere  with  the 
trial  by  forcing  an  amendment  during  its 
progrees.  We  think  the  constitutional  point 
was  well  taken  and  shall  Consider  the  case  in 
the  light  of  the  rejected  evidence. 

[7]  2.  The  legal  maxim  that  the  law  abhors 
a  forfeiture  carries  with  it  Its  own  reasons. 
One  who,  like  this  respondent,  has  for  17 
years  regularly  contributed  to  a  fund  for  the 
Indemnity  of  others  ought  not  to  t>e  deprived 
of  all  the  benefit  which  he  himself  was  to 
receive  as  his  compensatlan  otherwise  than  by 
the  honest  performance  of  all  the  ccoodltlons 
upon  whldi  he  luid  agreed  to  surrender  it. 
He  has  placed  himself  in  the  hands  of  otberr^ 
who  for  their  own  profit  have  assumed  tli^i 
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duty  of  his  protection,  and  they  can  bare  no 
right  to  take  Us  money  and  refuse  the  protec- 
tirni  other  than  the  right  which  grows  out  of 
the  strict  performance  of  their  own  undertak- 
ing ;  and  where,  as  here,  they  seek  after  his 
death  to  appropriate  to  themselves  the  bene- 
fit of  the  insurance  for  whldi  he  has  stipu- 
lated because  of  his  failure  to  pay  an  assess- 
ment against  him,  it  is  but  just  that  they 
should  6how  that  there  was  such  an  assess- 
ment, and  that  it  is  a  liability  which  he  had 
bound  himself  by  his  contract  to  pay.  The 
burden  falls  Justly  upon  them  to  show  a  per- 
formance as  strict  and  literal  as  the  perform- 
ance they  seek  to  exact  from  him.  This  is 
not  a  favor  which  the  law  grants  him,  but 
simply  the  fair  and  equal  treatment  to  which 
every  one  is  entitled  before  the  law,  which 
abhors  an  injustice.  The  assessment  is  the 
ground  of  his  liability,  and  until  It  is  shown 
to  have  been  made  in  accordance  with  the 
contract  he  cannot  be  deprlred  of  the  indem- 
nity which  the  contract  gives  him.  Hannum 
V.  WaddlU,  135  Mo.  153,  36  S.  W.  616;  Set- 
tle V.  Insurance  Association,  150  Mo.  App.  520, 
528,  131  8.  "W.  186;  Wayland  v.  Indemnity 
Co.,  166  Mo.  App.  221, 148  S.  W.  626;  Eamey 
V.  Modern  Woodmen,  79  Mo.  App.  385;  King 
V.  Hartford  I<tfe  Insurance  Co.,  133  Mo.  App. 
612,  114  S.  W.  63;  Craig  v.  Insurance  Co., 
136  Mo.  App.  6,  116  S.  W.  1U3;  Baker  v. 
Insurance  Co.,  51  Mich.  243,  16  N.  W.  391; 
Insurance  Co.  v.  Comfort,  60  Miss.  662;  2 
Cooley's  Briefs  on  Insurance,  pp.  1871,  1872. 
[8]  3.  The  defendant  does  not  contend 
that  an  assessment  should  be  made  for  the 
payment  of  a  death  loss  until  a  death  has 
occurred.  Bacon  on  Benefit  Societies  and 
Life  Insurance,  {  377.  But  it  says  that  this 
rule  was  modified  by  the  decree  of  the  Con- 
necticut court  in  the  Dresser  Case.  It  Is 
therefore  necessary  to  e.xamlne  the  policy  in 
connection  with  that  decree  to  ascertain  the 
powers  of  appellant  in  this  respect;  and  in 
doing  so  we  must  consider  the  various  funds 
involved  in  the  inquiry.  The  defendant  com- 
pany seems  to  have  had  a  checkered  career. 
It  was  organized  under  an  act  of  the  Connect- 
icut Legislature,  in  1866  (6  Sp.  Laws,  p.  113), 
as  the  "Hartford  Accident  Insurance  Com- 
pany." The  next  year  its  name  was  chang- 
ed to  the  "Hartford  Life  &  Accident  Insur- 
ance Company"  (6  Sp.  Laws,  p.  127);  and  the 
next  year  (1868)  ft  was  again  changed  to  the 
Hartford  Life  &  Annuity  Insurance  Company 
(6  Sp.  Laws,  p.  333)  and  authorised  to  "make 
contracts,  upon  any  and  all  conditions  apper- 
taining to  or  cimnected  with  life  risks,  an- 
nuities and  reversionary  interests  of  what- 
ever kind  and  nature."  It  then  became  a 
full-fledged  life  Insurance  company.  Its  busl- 
nens  kept  pace  with  these  changes,  and  in 
1879  It  reduced  Its  capital  stock  and  organiz- 
ed the  safety  fond  department  in  which  these 
polidea  were  Issued,  and  continued  to  write 
that  kind  of  insurance  until  1889  when  it 
ceased  to  issue  soch  policies,  but  haa.  coottn* 


ued  to  administer  the  funds  created  under 
their  terms.  The  plan  was  the  same  as  that 
expressed  in  the  policy  sued  on.  Bach  cer- 
tificate holder  contributed  110  per  $1,000  of 
insurance  to  form  the  "safety  fund,"  which 
was  to  be  held  and  administered  by  a  cor- 
poration formed  by  themselves,  called  the 
"Security  Company."  When  the  fund  reach- 
ed $300,000  Its  Income  was  to  be  distributed 
among  the  policy  holders  according  to  the 
amount  of  insurance  held  by  each,  by  apply- 
ing it  in  reduction  of  their  future  assess- 
ments. It  was  to  be  invested  in  United 
States  bonds  and  when  it  reached  the  sum  of 
$1,000,000  "in  United  States  bonds"  no  fur- 
ther accumulation  was  to  be  made,  but  all 
future  payments  by  policy  holders  of  the  $10 
per  $1,000  required  for  that  fund  v,-<eTe  to  be 
divided  among  policy  holders  of  five  years' 
standing  and  applied  to  reduce  assessments 
the  same  as  the  interest.  Althoush  the  fund 
reached  the  magnitude  of  $1,000,000,  it  never 
reached  that  amount  in  United  States  bonds 
but  was  invested  in  other  securities,  includ- 
ing railway  and  bank  stocks  and  irrigation 
bonds.  At  the  time  of  the  assessment  here 
in  question  the  principal  of  this  fund  amount- 
ed to  $1,106,354.29.  How  much  it  had  been 
depleted  by  losses  up  to  that  time  does  not 
api)ear.  The  income  of  It  is,  under  the  con- 
tract contained  in  the  policies,  paid  into  the 
mortuarj'  funds  semiannually,  and  distribut- 
ed in  reduction  of  mortality  assessments. 

There  is  one  more  fund  which  is  material 
in  this  controver.<!y.  It  will  be  seen  from  the 
terms  of  this  certificate  that  upon  payment  of 
a  death  loss  "any  mortality  or  other  charge 
against  the  member  payment  of  which  is  not 
matured"  is  to  be  deducted.  In  other  words, 
if  he  died  after  the  close  of  the  assessment 
quarter  and  before  payment  of  the  assess- 
ment was  due,  the  entire  assessment  was  to 
be  deducted ;  if  before  the  end  of  the  quar- 
ter only,  the  pro  rata  amount  up  to  the  time 
of  his  death  was  to  be  deducted  from  the 
amount  of  the  indemnity  paid.  In  this  way 
each  assessment  was  excessive  to  that  extent, 
and  the  excess,  amounting  to  "many  thou- 
sands of  dollars,"  together  with  the  surplus 
resulting  from  the  over  estimate  of  probable 
lapses,  all  of  which  was  applicable  to  the 
payment  of  mortality  assessments,  had,  at 
the  time  of  the  Dresser  Judgment,  been  kept 
in  the  mortuary  fund  for  the  payment  of 
death  losses  in  advance  of  the  assessments, 
and  this  constituted  the  fund  for  the  prompt 
payment  of  losses  which  the  Connecticut 
court  had  in  view  when  it  entered  the  Judg- 
ment. It  was  a  fund  being  continually  re- 
plenished at  the  occurrence  and  payment  of 
each  death  loss,  and  the  same  fund  about 
which  it  said  in  its  Judgment: 

"The  plaintiflfs  clnim  it  was  improper  and 
wrongful  to  accumulate  these  margins  and  to 
carry  this  balance  iu  said  mortuary  fund,  and 
claimed  that  said  balance  of  margins  should  be 
distributed  amongst  the  outstanding  certificate 
holders,  but  it  held  that  it  is  proper  and  rca-  . 
sonable  that  the  company  shonld  hold  some  such 
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fund  for  the  purpose  of  enabllns  it  to  pay  losses  [ 
promptly,  but  that  it  was  not  necessary  for  that 
purpose   that   the   company   should   hold   more 
than  the  amount  of  one  average  Quarterly  as- 
sessment for  the  previous  year." 

It  Is  plainly  seen  from  an  attentive  read- 
ing of  this  judgment  that  the  court  did  not 
have  any  idea  of  undertaking  to  make  a  new 
contract  for  these  certificate  holders  or  to 
change  the  old  one.  It  had  no  more  right  to 
do  this  than  did  the  I>egislature,  and  assert- 
ed no  such  rifiht  but  it  found  this  fund  present 
in  the  mortuary  fund ;  it  was  a  flexible  one 
because  replenished  by  each  death  loss,  and 
considered  it  proper  that  it  should  be  used 
for  any  lawful  purpose  connected  with  tlie 
fund  from  which  It  had  been  taken  by  a 
slight  and  perhaps  necessary  safety  margin 
in  the  assessment  for  each  loss;  and  it  was 
proper,  in  the  estimation  of  the  court,  that 
such  part  of  It  as  should  be  reasonable  and 
necessary,  not  to  exceed  the  amount  of  the 
average  assessment  for  the  next  preceding 
year,  should  be  used  for  the  prompt  payment 
of  losses  and  that  the  remainder  should  be 
used  in  reduction  of  the  succeeding  assess- 
ment. 

In  the  light  of  these  three  funds,  that  is  to 
say  (1)  the  fund  proceeding  directly  from  the 
regular  quarterly  assessments  to  pay  the 
losses  for  which  they  are  made;  (2)  the  in- 
terest on  the  safety  fund  and  (3)  the  "mar- 
gins" referred  to  in  the  Dresser  Judgment, 
we  will  examine  the  assessment  for  the  last 
quarter  of  1909  embodied  in  call  126.  The 
average  amount  of  the  quarterly  assessments 
for  the  preceding  year  had  been  $300,000,  to 
which  amount  the  defendant  was  limited  by 
the  judgment  in  maintaining  this  emergency 
fund.  The  asseusment  was  levied  by  its  ex- 
press terms  to  pay  119  death  losses  therein 
enumerated,  amounting.  In  benefits,  to  $322,- 
378.48.  On  December  31,  1000,  the  last  day 
of  the  quarter  for  which  it  was  levied,  all 
these  losses  except  15,  amounting  to  $41,000, 
had  been  paid  out  of  the  fund  on  band  and 
there  remained  $74,938.92.  On  the  same  day 
there  had  been  paid  into  the  fund  from  the 
income  account  of  the  safety  fund  $19,447.- 

30,  making  the  amount  left  on  hand  $&i,38d.- 

31.  DeducUng  from  this  $41,000,  the  amount 
of  the  15  unpaid  losses,  left  $53,386.31.  In 
other  words,  the  payment  of  all  losses  for 
which  this  was  to  be  made  left  the  last- 
mentioned  amount  on  hand  In  the  fund,  to  be 
'•replenished"  by  the  $322,367.48.  This  left 
a  permanent  fund  on  hand  to  the  amount  of 
$375,764.79,  or  nearly  $76,000  In  excess  of  the 
amount  authorized  by  the.  Connecticut  court 
and  which  represents  the  amount  of  excess 
above  that  authorized  by  the  contract  as 
modified  by  the  judgment... 

When  this  appeared  in  its  evidence,  the 
defendant  attempted  to  explain  by  the  state- 
ment that  there  were  other  death  losses 
which  had  accrued  up  to  and  including  that 
day,  bringing  the  total  amount  unpaid  up  to 
$128,000  In  round  nnmters.    Were  this  true, 


and  the  proofs  In  the  hands  of  the  company, 
they  should  have  been  Included  la  that  as- 
sessment, but  no  claim  is  made  that  they  be- 
longed there.  If  the  death  had  oocnrred  be- 
fore that  date  and  no  proof  had  been  fnr> 
nlshed  the  company,  the  fund  would  lie 
"replenished"  to  that  amount  in  the  next 
assessment,  so  that  tliey  would  hare  no  in- 
fluence whatever  in  determining  the  amount 
of  call  126,  but  could  be  promptly  paid  oat 
of  the  surplus  that  call  would  leave  on  hand. 
It  Is  Intimated  however  that  the  $87,000  of 
these  losses  not  included  In  call  126  had  been 
included  in  previous  assessments  the  pay- 
ment- upon  which  bad  been  extended  out  of 
kindness  to  the  certificate  holders ;  and  this 
suggestion  is  given  color  by  the  report  of  de> 
fendant  filed  In  the  insurance  department  of 
Missouri  as  of  that  day,  In  which  the  follow- 
ing item  appears:  "Net  premiums  In  course 
of  collection  safety  fund  department  $lSo,- 
000."  And  as  this  included  both  the  men's 
and  women's  division  of  that  fund  it  would 
probably  account  for  tlie  proportion  of  such 
pending  collections  in  the  men's  department 
For  this  an  assessment  had  already  been 
made  which  should  be  added  to  the  amount 
of  call  126  as  a  means  of  replenishing  the 
fond.  Its  inclusion  in  this  transaction  in 
any  other  form  would  be  In  plain  violation 
of  the  terms  of  both  the  policy  and  Judgment 

It  follows  that  the  appellant,  instead  of 
sustaining  the  burden  of  proving  a  valid  as- 
sessment as  a  foundation  for  the  forfeiture 
of  this  policy,  has  shown  a  grossly  excessive 
one  made  without  authority  .either  In  the 
contract  or  the  judgment  in  the  Dresser  Case, 
and  in  pursuance  of  a  policy  which  runs  like 
a  sordid  thread  through  the  record,  of  ac- 
cumulating large  funds  at  the  expense  of 
the  policy  holders,  and  withlibolding  them  as 
long  as  possible  from  distilbutioD.  Wben 
we  consider  that,  in  addition  to  wliat  it  re- 
ceived out  of  the  Income  of  these  funds,  it 
was  collecting  at  the  time  this  assessment 
was  made,  and  receiving  as  compensation  for 
the  conduct  of  this  remnant  of  an  abandoned 
business,  about  $86,000  per  year  from  the 
policy  holders,  we  can  see  no  excuse  for  ex- 
tortion, We  do  not  think  a  forfeiture  can 
stand  on  the  foundation  of  this  assessment 

[f  ]  3.  The  appellant  in  argument  contends 
that  the  policy  was  properly  forfeited  foe 
nonpayment  of  10  cents,  a  balance  which  it 
claims  to  have  l>een  due  on  the  following  fls- 
nres.  It  charged  Mr.  Barber  one-fourth  of 
his  annual  dnes  under  the  policy  for  expenses 
— llJiO.  The  court  in  the  Dresser  decree  bad 
ordered  that  $40,046.36  lUegally  withheld 
from  the  policy  holders  on  account  of  exces- 
sive fees  exacted  for  the  care  of  the  safety 
fund  should  be  returned  to  tbem.  On  this 
acconnt  $1.40  was  credited  as  the  share  ran- 
ntng  to  this  x>olicy,  leaving  10  cents  due  in 
addition  to  the  assessment  for  mortaary  pur- 
poses. The  policy;  in  this  raspectt  runs 
follows:     ■  -.y.u^v.^  ^,  ^^  - 
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"In  conaideratieii  W  •  ♦  •  $8  per  annum 
on  ench  $1,000  of  the  indemnity  herein  provided 
for,  expense  dnes,  to  be  paid  as  hereinafter 
conditioned." 

The  policy  is  <Iated  September  4,  1893.  On 
the  next  page  are  the  "conditions"  which, 
with  respect  to  this  payment,  are  as  follows: 

"The  member  agrees  to  pay  to  said  company, 
for  expenses,  dues  of  $3  per  annum  on  each 
$1,000  indemnity  on  the  first  day  of  the  month 
after  date  of  issue  hereof,  and  at  every  anniver- 
sary thereafter,  so  long  as  this  certificate  shall 
remain  in  force;  or  by  pro  rata  installments  of 
the  same,  in  advance,  for  periods  of  lees  than 
a  year." 

We  have  searched  this  volaminoos  record 
carefully  for  any  evidence  of  any  other  ar- 
rangement. This  was  by  the  terms  of  the 
policy  due  on  October  1st  of  each  year  and 
we  see  nothing  in  the  provision  we  have 
quoted  which  gave  the  appellant  the  right 
at  its  own  election,  and  without  the  consent 
of  the  poUcy  holders,  to  make  it  otherwise 
payable.  The  forfeiture  cannot  stand  on  this 
10  cents. 

[10]  4.  In  all  the  mutations  which  the  ap- 
pellant has  undergone  at  the  hands  of  the 
I>egislature,  there  are  some  things  in  its 
original  charter  which  seem  to  have  re- 
mained intact.  One  of  them  provides:  "All 
the  affairs  of  said  corporation  shall  be  man- 
aged and  controlled  by  a  board  of  not  less 
than  seven  directors  (tlie  number  of  said  di- 
rectors to  be  determined  by  the  by-laws  of 
said  Company)"  and  the  other  vests  the  power 
to  make  by-laws  In  the  stockholders.  It  is 
not  contended  by  the  appellant  that  this  as- 
sessment was  made  by  the  directors  or  by 
any  committee  appointed  by  the  directors,  or 
in  accordance  with  wiy  rule  prescribed  by 
them,  or  that  it  ever  passed  under  their  ob- 
servation as  a  board,  or  was  ever  spread 
npon  the  corporate  records.  Nor  is  it  con- 
tended that  there  is  any  by-law  prescribing 
the  method  of  levying  the  assessment.  The 
action  of  the  company  in  making  assessments 
involved  the  use  of  the  highest  discretion. 
It  claimed  the  right,  in  the  performance  of 
that  act,  to  determine  an  amount  to  be  kept 
on  band  for  the  payment  of  all  such  losses 
as  might  occur  Immediately  upon  the  receipt 
of  the  proof  and  independently  of  any  as- 
sessment therefor.  The  levying  of  these  as- 
sessments and  the  determination  of  the 
amount  of  this  fund  which  was  limited  only 
by  circnmstances  of  which  it  was  required  to 
Judge,  subject  only  to  the  maximum  pre- 
scribed in  the  Dresser  Judgment,  were  the 
highest  and  most  important  acts,  and  In- 
volved the  largest  discretion  of  any  which 
related  to  the  class  of  insurance  to  which 
Its  activities  were  mainly  directed  during 
the  20  years  preceding  1899.    If  the  legisla- 


tive direction  that  all  Its  affairs  were  to  be 
managed  and  controlled  by  their  direction  did 
not  Include  this,  it  would  be  difficult  to  say 
what  it  did  Include.  It  evidently  means  more 
than  the  appointment  of  the  usual  officers  of 
such  corporation.  Under  these  circumstances 
we  think  the  executive  officers  of  the  com- 
pany were  without  power  to  determine  these 
things  and  to  levy  these  assessments  other- 
wise than  under  their  direction  to  be  shown 
by  its  records.  Bacon  on  Benefit  Societies 
and  Insurance,  §  377;  Farmers'  Milling  Co. 
V.  Insurance  Co.,  127  Iowa,  314,  103  N.  W. 
207;  Insurance  Co.  v.  Chase,  66  N.  H.  841; 
Garretson  v.  EqultaWe  M.  !•.  Ags'n,  93  Iowa, 
402,  61  N.  W.  952. 

We  have  examined  the  cases  referred  to  by 
appellant,  and  note  that  the  Fee  Case,  110 
Iowa,  271,  81  N.  W.  483,  is  necessarily  over- 
ruled by  the  Mill  Owners  Case,  supra,  127 
Iowa,  314,  103  N.  W.  207;  and  Miles  v.  Life 
Ass'n.  108  Wis.  421,  84  N.  W.  159,  construed 
a  charter  so  different  from  the  one  we  are 
considering  as  to  make  it  entirely  inapplica- 
ble to  this  case.  The  same  may  be  said  of 
Insurance  Co.  v.  Brinbaum,  116  Pa.  505,  11 
AtL  378.  There  is  nothing  in  either  of  these 
cases  tending  to  disapprove  the  position  we 
have  taken. 

[11]  5.  The  submission  of  the  question  of 
damages  and  attorney's  fees  to  tlie  Jury  was 
proper  under  the  rule  stated  by  this  court 
in  Keller  v.  Home  Insurance  Co.,  198  Mo.. 
440,  95  S.  W.  903,  and  Brown  v.  Assurance 
Co.,  45  Mo.  loc.  clt.  227,  where  it  Is  said  that: 

"The  whole  qaestion  of  vexatious  refusal  or 
delay  is  a  matter  of  fact  to  be  determined  by  the 
jury.  They  must  m.ske  up  their  verdict  on 
this  issue  by  a  Reneral  survey  of  all  the  facts 
and  circumstances  in  the  case:  and  if,  upon 
full  consideratiou,  they  conclude  that  the  re- 
fusal was  unjustifiable  and  vexatious,  the  law 
nuthorlEes  them  to  assess  the  damages.  The 
statute  will  not  admit  of  the  construction  con- 
tended for  by  the  counsel  for  the  plaintiff  In. 
error,  that  before  damages  were  allowed  it  must 
be  explicitly  proved  by  the  plnintiS  that  the 
delay  or  refusal  was  vexatious." 

We  think  that  under  this  rule  the  evidence 
was  ample  to  Justify  the  submission  of  that 
question,  and  that  the  instruction  of  the 
court  properly  defined  the  duty  of  the  Jury. 
There  having  been  no  error  In  this  and  the 
appellant  having  failed  to  sustain  the  burden 
of  showing,  or  presenting  evidence  tending  to 
show,  the  levy  of  a  legal  assessment  In  the 
matter  of  call  126  for  the  nonpayment  of 
which  it  seeks  to  forfeit  the  policy  sued  on,, 
the  Judgment  of  the  circuit  court  is  affirmed. 

BAILET,  0.,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 
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BARBE3R  t.  HARTrORD  I/IFB  INS.  CO. 
(No.  17663.) 

Supreme  Court  of  Slissouri,  Division  No..  1. 
March  30,  1916.  RehearinK  Denied  and  Mo- 
tion to  Transfer  to  Banc  Overruled  July  8, 
1916.) 

Appeal  from  Circuit  Court,  Johnson  Count?; 
C.  A.  Galvird,  JndKe. 

Action  by  Rosa  Barber  against  the  Hartford 
Life  Insurance  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Jones,  Hocker,  Hawes  &  Anzert,  of  St.  Louis, 
J.  W.  .^uddath  &  Son,  of  Warrensburg,  and 
James  E.  Jones,  Jr.,  of  St.  Louis,  for  appellant. 
Nick  M.  Bradley,  of  Warrensburg,  and  Robert 
Kelley  and  Charles  E.  Morrow,  both  of  St 
Louis,  for  respondent. 

BROWN.  C.  This  is  a  suit  on  a  policy  or  cer- 
tificate of  insurance  for  $1,000  in  the  safety 
fund  department  of  defendant,  dated  February 
14,  1S90.  The  defense  rested  upon  the  alleged 
forfeiture  of  the  indemnity  by  failure  to  pay 
the  same  assessment  in  issue  in  the  case  between 
the  same  parties.  No.  17,064,  and  decided  by  us 
at  this  term,  187  S.  W.  8(37.  Although  there 
were  separate  trials,  the  records  are  the  same  In 
all  respects,  except  that  in  case  No.  17,664  an 
additional  abstract  was  filed  showing  the  due 
authentication  and  offer  of  the  entire  record  in 
lbs  T.  Hartford  Life  Insurance  Co.,  decided  by 
the  superior  court  of  Connecticut  for  New  Ha- 
yen  county,  while  in  this  case  the  final  judgment 
only  was  offered  and  excluded  by  the  trial  court. 
We  consider  that  case  as  if  the  judgment  had 
been  in  evidence,  and  applying  the  same  rule  to 
this  appeal  the  judgment  of  the  circuit  court  will 
have  to  be  affirmed,  which  is  done. 

RAILET,  C,  not  sitting. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  C,  is  adopted  as  the  opinion  of  the 
court.     All  concur. 


WBBER  IMPLEMENT  CO.  ▼.  ACME  HAR- 
VESTING MACII.  GO.    (No.  170O4.) 

(Supreme  Court  of  Missouri.     Division  No.  1. 
June  2,  1816.     Opinion  Modified  and  Motion 
'    for  Rehearing  Denied  July  3,  1916.) 

1.  Appeal  and  Ebbob  «=>1018  —  Review — 
Findings  of  Fact— Effect. 

In  an  action  which  is  neither  an  equitable 
action  nor  one  wherein  a  reference  of  the  is- 
Buea  would  have  been  compulsory  under  the 
statute,  findings  of  fact  by  a  referee,  if  sup- 
ported by  any  substantial  evidence,  are  conclu- 
sive on  appeal. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Brror,  Cent.  Dig.  H  4006,  4007;  Dec.  Dig.  <8=» 
1018.] 

2.  Appeal  and  Erbob  «=»878(2)  —  Review — 
Mattebs  Not  Appealed  fbou. 

The  refusal  of  respondent  to  apijeal  from  a 
judgment  of  the  trial  court,  affirming  the  re- 
port of  a  referee  on  issues  of  fact,  closes  the 
door  to  any  reinvestigation  of  the  facts  at  the 
instance  of  respondent. 

(Ed.  Note.— For  other  cams,  see  Appeal  and 
Error,  Cent.  Dig.  {  8578;  Dec.  Dig.  «=> 
878(2).] 

8.  Dauaoes   4=»23— Breach    of   Contbaot- 

CONTEMPLAnON   OF  PABTTES. 

Damages  for  breaches  of  contract  are  only 
those  which  are  incidental  to,  and  directly  caus- 
ed by,  the  breach  and  may  reasonably  be  sup- 


posed to  hare  entered  into  tiie  contemplatioB  of 
the  parties. 

[Ed.  Note. — For  other  cases,  see  Damages. 
Cent  Dig.  §{  58,  62 ;    Dec.  Dig.  iS=»23.1 

4.  Dailaobs  «=>40(2)— Bbkaob  or  Contract 

— Speculattvb  Damaoeb. 
Damages  for  breach  of  contract  do  not  in- 
clude speculative  profits  or  accidental  or  con- 
sequential losses  or  the  loss  of  a  fancied  good 
bargain. 

[E)d.  Note.— For  other  cases,  see  Damages. 
C!ent  Dig.  SS  74-78;   Dec.  Dig.  <8=>40(2).] 

6.  Sales  ^=3418(15)— Action  bt  Buter  fob 

Bbeach— Daxaoes  fob  Loss  of  Pbofits— 

Pbobable  Resale. 

In  action  for  breach  of  contract  to  deliver 

goods,  damages  for  loss  of  profits  of  probable 

resale  of  such  goods  are  not  recoverable ;  thes: 

being  but  problematical  future  profits. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dfe.  i  1196;    Dec.  Dig.  «=>418(15).] 

6.  Sales  «=»418(1B)— Action  bt  BtnrEB  ron 
Bbeacr— Damaqes  fob  Loss  of  Pbofits  on 
Resold  Goods. 

A  contract  for  mowers,  providing  for  ship- 
ment direct  to  subvendees  and  for  fixed  time  of 
delivery  and  postponed  payments  to  allow  buy- 
er to  collect  on  resales  before  paying,  so  ap- 
prised the  seller  of  contemplated  resales  that 
on  breach  of  contract  to  deliver  he  was  liable 
in  damages  for  profits  on  goods  resold. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  {  1196;   Dec.  Dig.  «=>418(15).] 

7.  Sales  ®=»418(7)— Action  bt  Buyer  fob 
Breach— Damaoes  fob  Loss  op  Pbostts  os 
Resold   Goods— Pbevention  of  Davaoes. 

In  such  case,  the  mowers  to  be  delivered  be- 
ing a  kind  specially  manufactured  under  the 
contract,  the  buyer  was  not  bound  to  mininiizi< 
his  loss  by  buying  mowers  for  cash  from  defend- 
ant to  fill  its  resale  ordere.  especially  where  it 
liad  not  the  pecuniary  ability  to  pay  cash  for 
them ;  since  the  mowers  were  not  a  eommoditv 
that  could  be  purchased  under  its  trade-name 
in   the  marts  of  the  country. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1188;  Dec.  Dig.  418(7).] 

Appeal  from  Circalt  Court,  Jackson  Coun- 
ty ;  O.  A.  Lucas,  Judge. 

Action  by  the  Weber  Implement  Company 
against  the  Acme  Harvesting  Machine  (^m- 
I>any.  From  a  Judgment  for  plaintiff  for  a 
nominal  amount,  it  appeals.  Reversed  and 
remanded,  with  directions. 

Morton  Jourdan,  of  St  Louts,  and  Spar- 
row, Page  &  Rea,  of  Kansas  City,  for  appel- 
lant New,  Kennish  &  Krauthoff,  Maurice 
H.  Winger,  Arthur  Miller,  and  P.  E.  Eeeder, 
all  of  Kansas  City,  for  respondent. 


BOND,  J,  I.  This  cause  was  appealed  to 
the  Kansas  City  Court  of  Api)eals  and  trans- 
ferred to  this  court  for  the  reason  that  the 
amount  involved  exceeded  the  jurisdiction  of 
that  court  (155  S.  W.  1116). 

The  plaintiff,  the  Weber  Implement  Com- 
pany, a  Missouri  corporation  located  at  St. 
Louis,  Mo.,  and  doing  a  Jobbing  business  in 
farm  machinery,  on  November  7,  1905,  en- 
tered into  a  written  contract  with  defendant, 
the  Acme  Harvesting  Machine  Ck>mpany,  an 
Illinois  cor];>oration,  manufacturing  farm  ma- 
chinery at  Peoria,  111.,  wherelqr  the  latter 
agreed  to  manufacture  certain  mowing  ma 
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chines  to  be  apedally  branded  "Koenlg 
Buckeye,"  and  the  former  agreed  to  pur- 
chase same  at  specified  prices  and  dates  ot 
delivery  during  the  years  1906,  1907,  and 
1908.  By  said  contract  it  was  agreed  that 
plaiutiH  should  order  1,000  of  the  above  mow- 
ers yearly,  which  were  to  be  manufactured 
and  ready  for  shipment  not  later  than  May 
1st  of  each  year.  In  tiie  clause  setting  out 
the  manner  and  time  of  payment,  the  plain- 
tiff agreed,  upon  receipt  of  a  shipment  of 
mowers,  to  execute  notes,  without  interest 
before  maturity,  payable  one-third  Septem- 
ber 10th,  one-third  October  10th,  and  the 
final  thiird  on  November  lOtli,  of  each  year, 
and  which  should  be  subject  to  a  discount 
of  3  per  cent  for  cash,  if  paid  by  July  1st  of 
that  year.  Defendant  did  not  manufacture, 
nor  did  plaintiff  receive,  the  spedfled  number 
of  moMTlng  machines  during  the  years  1906 
and  1907;  but  there  is  no  controversy  here 
as  to  the  damages  growing  out  of  the  failure 
in  this  regard;  for  plaintiff  limits  Its  de- 
maud  to  a  recovery  of  snch  damages  as  it 
sustained  by  reason  of  the  failure  to  manu- 
facture and  deliver  the  1,000  machines  cov- 
ered by  the  contract  for  the  third  year,  lOOS. 
On  Noremt'ier  25,  1907,  defendant  wrote 
plaintiff,  declining  to  furnish  any  of  the 
thonsand  mowers  which  it  had  agreed  to  fur- 
nish during  1908,  claiming  that  the  contract 
of  November  7,  1903,  had  been  mutually 
abandoned  and  a  new  or  modified  contract 
entered  into  under  date  of  October  12,  1907, 
and  that  plaintiff  had  violated  the  terms  of 
the  latter  contract  Plaintiff  insisted  that 
the  contract  of  November  7,  1905,  had  not 
been  abandoned  nor  modified,  and  instituted 
this  action  to  recover  damages  in  the  sum 
of  $7,940,  sustained  by  reason  of  defendant's 
failure  to  manufacture  and  deliver  the 
thousand  mowers  during  the  year  1908. 
Plaintiff  also  alleged  in  its  petition  that  it 
liad  suffered  a  further  loss  because  of  de- 
fendant's breach  of  its  contract  In  being  pre- 
vented from  making  profits  on  the  sale  of  kin- 
dred goods  which  of  necessity  would  have 
l>eeii  nsed'  with  said  mowers,  including  ex- 
tras, repairs,  fixtures,  etc.,  and  which  would 
reasonably  have  amounted  to  the  sum  of  $5,- 
250. 

Defendant's  answer  contained  two  counts, 
the  first  averring  that  the  contract  of  No- 
vember 7,  1905,  had  been  abrogated  and  a 
new  or  modified  contract  entered  into,  and 
that  plaintiff  had  violated  this  latter  con- 
tract, thereby  releasing  defendant  from  any 
liability.  The  second  count  was  a  counter- 
claim in  which  it  was  alleged  the  contract  of 
1905  had  been  abandoned ;  that  plaintiff  had 
violated  the  terms  of  this  new  contract,  and 
as  the  result  thereof  defendant  had  been 
damaged  in  the  sum  of  $15,093.  In  its  last- 
amended  answer  this  counterclaim  was  aban- 
doned and  no  evidence  was  offered  in  sup- 
port of  It 

By  agreement  of  the  parties  the  causQ  was 


referred  to  Judge  Henry  C.  Timmonds  to 
hear  and  report  on  the  facts  and  the  law. 
The  referee  thus  stated  the  issues: 

"The  pleadings  admit  the  execution  of  the 
contract  of  November  7,  1005,  but  tbey  jtreseut 
the  following  primary  issues:  (1)  Was  said  con- 
tract mntually  abandoned  and  a  new  or  mod- 
ified contrnct  entered  into  in  lieu  thereof  as 
alleged  in  defendant's  answer?  (2)  Did  defend- 
ant violate  the  contract  of  November  7tb,  as 
alleged  in  plaintiff's  petition?" 

He  then  found  as  a  fact: 

"That  the  contract  of  November  7,  1905,  was 
not  mutually  abandoned  and  that  no  new  con- 
tract was  entered  into  in  lieu  thereof.  Tl)at 
the  defendant  violated  and  broke  said  contract 
of  November  7,  1005." 

On  the  question  of  damages  the  referee 
found  that  on  November  25,  1907,  defendant 
violated  its  contract  by  announcing  to  plain- 
tiff its  refusal  to  deliver  any  of  the  thousand 
mowers  in  1908,  but  that  defendant  mani- 
fested a  disposition  to  assist  plaintiff  in  fill- 
ing any  rcasonuble  orders  it  might  have  tak- 
en up  to  that  time,  and  proposed  to  furnish 
the  required  number  of  mowers  for  cash,  pro- 
vided plaintiff  would  give  specifications  and 
shipping  directions  at  once.  The  referee 
also  held  that,  as  a  matter  of  law,  it  was 
plaintiff's  duty  to  have  occepted  this  offer, 
notwithstanding  the  fact  that  the  contract 
itself  provided  that  said  machines  were  to 
be  sold  on  credit.  The  referee  then  found 
the  loss  at  $1,828.50,  being  what  plaintiff 
would  have  profited  on  the  contemplated  re- 
sale of  230  mowers  which  defendant's  de- 
fault prevented,  and  reduced  It  to  the  sum 
of  $399.10,  the  difference  t)clng  the  amount 
plaintiff  could  have  saved  had  it  accepted 
defendant's  proposition  to  fill  certain  orders 
for  cash. 

Plaintiff  filed  Its  exceptions  to  the  report 
of  the  referee,  and  on  the  hearing  of  these 
exceptions  the  trial  court  approved  the  ref- 
eree's findings  of  fact  but  disapproved  his 
conclusions  of  law,  and  rendered  judgment 
in  favor  of  plahttiff  for  $1.  Plaintiff,  after 
nnavalling  motions  for  new  trial  and  In  ar- 
rest of  judgment,  brings  this  cause  here  for 
review. 

[1,2]  II.  This  being  neither  an  equitable 
action  nor  one  wherein  a  reference  of  the  is- 
sues would  have  been  compukory  under  the 
statute  (Iteed  v.  Toung,  248  Mo.  loc.  cit  613, 
154  S.  W.  7(JC,  and  cases  cited),  the  findings 
of  fact  by  the  referee,  if  supported  by  any 
substantial  evidence,  are  conclusive  on  ap- 
peal. Moreover,  the  refusal  of  the  respond- 
ent (defendant  below)  to  appeal  from  the 
judgment  of  the  trial  coiurt  afilrmlug  the  ver- 
dict of  the  referee  on  the  issues  of  fact,  clos- 
es the  door  to  any  reinvestigation  of  the  facts 
at  the  Instance  of  respondent.  This  confines 
the. Inquiry  on  the  present  appeal  to  the  er- 
rors assigned  by  appellant  {plaintiff  below). 

Appellant  claims  that  nnder  the  issues 
and  proofs,  it  wfiB  entitled  to  recover:  First 
for  loss  of  profits  of  a  probable  resale  of  tlic 
whole  i«000  mowers  which  respondent  fail- 
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ed  to  deliver  in  the  year  1908;  second,  that 
In  any  event  It  was  entitled  to  loss  of  profits 
on  230  mowers  which  It  had  contracted  to  re- 
sell during  that  year,  but  was  unable  to  de- 
liver because  of  respondent's  breach  of  Its 
contract  to  supply  them.  These  questions 
will  be  determined  in  order. 

[J,  4]  III.  The  principle,  upon  which  prof- 
its prevented  by  a  breach  of  a  contract  are 
recoverable,  took  root  In  the  ease  law  of  Eng- 
land and  America,  In  a  decision  of  1834 
(Hadley  v.  Baxendale,  9  Exch.  L  a  353), 
where  it  was  said: 

"Where  two  parties  have  made  a  contract 
which  one  of  them  has  broken,  the  damaKCS 
which  the  other  party  ought  to  receive  in  re- 
spect of  such  breach  of  contract  should  be  such 
as  may  fairly  and  reasonably  be  considered  ei- 
tbcr  arising  naturally;  that  is,  according  to 
the  usual  conrse  of  things,  from  such  breach  of 
contract  itself,  or  such  ns  may  rensonnbly  be 
supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it." 

Shortly  following  (1859)  in  Smeed  v.  Foord 
(1  El.  &  El.  1.  c.  613,  120  Eng.  Rep.  Reprint, 
1.  c.  1039),  it  appeared  that  a  farmer  was  de- 
layed in  threshing  his  wheat  by  the  failure 
of  the  promisor  to  deliver  a  threshing  ma- 
chine on  a  fixed  date.  In  consequence  of  the 
delay  the  stacked  wheat  was  substantially 
injured  by  rain.  There  was  a  verdict  for 
£500.  The  court  (Lord  Campbell,  Chief  Jus- 
tice) discharged  a  rule  on  the  plaintiff  to 
show  cause  why  the  judgment  should  not  be 
reduced,  and  aflSrmed  the  full  recovery  for 
the  reason  that  the  case  was  governed  by  the 
ruling  In  Hadley  v.  Baxendale,  supra,  which, 
he  said,  "was  in  accordance  with  the  Code 
Napoleon,  with  Pothler,  with  Chancellor 
Kent,  and  with  all  other  authorities."  This 
observation  of  Lord  Campbell  was  quoted  by 
the  Supreme  Court  of  Maine  (Virgin,  J.,)  in 
Grlndle  v.  Eastern  Express,  67  Me.  loc.  cit 
322  et  seq.,  citing  the  authorities  supporting 
the  statement  and  also  adopting  the  ruling 
in  Hadley  v.  Baxendale,  wlilch  has  now  be- 
come the  accepted  statement  of  the  law  in 
America- (8  Rul.  Cas.  Law,  p.  455,  §  25,  and 
cases  cited),  where  it  had  been  previously 
announced  by  the  learned  author  of  the 
Commentaries  on  American  Law,  In  his  note 
to  star  page  480  (12th  Ed.)  in  the  following 
terms: 

"Damages  for  breaches  of  contract  are  only 
those  which  are  incidental  to,  and  directly  caus- 
ed by,  the  breach,  and  may  reasonably  be  sup- 
posed to  have  entered  into  the  contemplation 
of  tbe  parties  and  not  speculative  profits  or  ac- 
cidental or  consequential  losses,  or  the  loss  of 
a  fancied  good  bargain." 

[5]  This  is  a  perfect  legal  and  logical  state- 
ment of  the  principal  governing  breaches  of 
contract,  and  is  a  moral  imperative  in  every 
case  embraced  within  Its  terms.  It  was 
only  paraphrased  in  the  ease  of  Hadley  v. 
Baxendale,  supra,  and  limits  the  reach  of 
redress,  on  the  breach  of  the  contract,  to  the 
proximately  caused  or  reasonably  contem- 
plated losses  and  excludes  the  prohlematlcal 
profits  of  future  bai^lns.    Hence  there  is 


no  merit  In  appellant's  first  assignment  of  er- 
ror. 

[t]  In  tbe  matter  in  hand,  the  contract  con- 
templated resales  by  the  Jobbing  purchaser 
of  the  products  agreed  to  be  manufactnred 
and  delivered  to  it,  and  for  that  purpose  a 
fixed  time  was  prescribed  within  which  tbe 
articles  should  be  ready  for  delivery  to  the 
purchaser  in  order  that  It  might  turn  them 
over  in  the  performance  of  agreements  for  re- 
sales to  tbe  users  of  the  machines.  It  was 
further  agreed  by  the  parties  that  such  an- 
ticipatory resales  by  the  buyer  might  be 
consummated  through  the  deUvery  of  the 
mowers  by  a  direct  shipment  from  tbe 
manufacturing  plant  In  Peoria  to  the  sub- 
vendees.  This  and  the  further  fact  that  the 
payments  were  postponed  so  as  to  allow  tbe 
original  purchaser  to  make  them  after  hav- 
ing made  delivery  under  resales  are  sufficient 
to  have  apprised  respondent  of  the  spedfic 
object  and  purpose  of  the  contract  made  with 
it  for  the  suppllal  of  maciilnes  of  a  particnlar 
kind.  Hence  it  was  impossible  for  the  de- 
fendant to  have  been  unaware  that  the  mow- 
ers it  agreed  to  manufacture  were  to  be  re- 
sold by  the  buyer  on  the  faitta  of  its  agree- 
ment to  manufacture  and  deliver  them  to 
the  order  and  direction  of  tbe  appellant 
Evidently  it  was  In  the  minds  of  tbe  parties 
so  contracting  that  a  breach  of  the  promise 
to  deliver  on  the  fixed  date  would  entail  a 
loss  on  the  purchaser  of  all  profits  on  all  re- 
sales actually  made  by  It  in  the  meantime; 
and  the  learned  referee  correctly  stated  the 
law,  on  the  facts  showing  a  resale  <^  230 
mowers  made  by  the  appellant  In  reliance  on 
the  agreement  of  the  respondent  that  1,000 
would  be  delivered  on  or  before  May  1, 
1908.  The  facts  bring  this  transaction  dear- 
ly within  the  ruling  made  in  Hadley  v. 
Baxendale,  supra. 

[7]  The  record  shows,  and  the  referee 
found,  that  the  net  profit  which  appellant 
would  have  received  on  such  resales  would 
have  been  $1,828.50,  and  in  this  sum  Judg- 
ment should  have  been  recommended  by  the 
referee  in  favor  of  appellant  While  admit- 
ting that  this  was  the  measure  of  appellant's 
damages,  the  referee  deducted  therefrom  an 
amount  by  which  appellant  could  have  les- 
sened the  loss  to  Itself,  If  it  had  accepted  a 
new  contract  proffered  by  respondent  when 
it  refused  to  carry  out  its  original  agreement 
for  the  year  1908.    This  was  error. 

It  is  tbe  unquestioned  law  that  it  Is  tbe  duty 
of  a  party,  injured  by  the  breach  of  a  con- 
tract or  by  a  tort,  to  take  reasonable  sief-s 
to  minimize  the  loss ;  but  tbe  rule  has  never 
been  carried,  in  any  well-considered  case. 
to  the  extent  of  requiring  such  party  to  alter 
its  agreement  under  circumstances  like  those 
in  the  present  case,  which  disclose  that  it  did 
not  have  the  pecuniary  ability  to  make  the 
cash  payment  prescribed  by  the  delinqaent 
party,  and  under  the  further  circumstance 
that  the  article,  wdiose  delivery  was  omitted^ 
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was  not  a  commodity  wUdi  could  te  irar- 
chased  nnder  Its  trade-name  In  tbe  marts  of 
tlie   coimtry. 

Id  tbe  final  analysts  of  this  transaction,  it 
is  clear  that  the  terma  of  their  contract,  and 
the  conduct  of  the  parties  performing  it, 
necessarily  informed  them  the  direct  conse- 
quence of  a  failure  to  deliver  the  "Koenig 
Buckeye"  mowing  machines  on  time  would  be 
the  infliction  of  a  loss  of  whatever  profits 
were  realizable  on  an  intervening  sale  by  the 
buyer.  This  loss  was  not  lesseoable  as  to 
this  partlcutar  product  under  the  facts  of 
this  record  and  the  findings  of  the  referee, 
wlilch  were  only  in  fault  as  to  that  condo- 
sion. 

Tbe  Judgment  is  therefore  reversed  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  enter  a  Judgment  in  favor  of 
the  appellant  tot  $1,S2S.60,  being  the  profits 
actually  prereuted  by  respondent's  breach  of 
its  contract  AU  concur.  WOODSON,  J.,  In 
result. 


BTAN  et  al.  v.  RUTLBDGB  et  al. 
(No.  17566.) 

(Supreme  Court  of  Missouri,  DlTision  No.  1. 

June  2,  1910.     Bebearing  Denied 

July  3,  1916.) 

1.  Appbal  and  Eebor  <S=!»866(3)  —  Riviiw  — 
Evidence— Sufficiency. 

In  proceedings  to  contest  a  will  on  the 
ground  of  undue  influence,  the  question  on  ap- 
peal from  a  judgment  entered  upon  a  peremp- 
tory instruction  for  defendants  is,  not  as  to  the 
weight  of  the  evidence,  but  whether  there  is  any 
evidence,  positive  or  presumptive,  tending  to 
prove  undue  influence. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  3474,  3475;  Dec.  Dig.  «=> 
8Uti(3).l 

2.  WiLM  «s»163(2)  —  VAUomr  —  UNDtJB  In- 
fluence—Btjrden  OF  Pnoor. 

Where  n  person  occupying  a  fiduciary  rela- 
tion to  testator  is  made  a  devisee  or  legntee  or 
a  scheme  for  his  enrichment  provided  by  the  will, 
tbe  presumption  of  undue  influence  arises,  and 
the  burden  of  proof  is  on  him  to  negative  such 
presumption. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  390-394;    Dec.  Dig.  <S=>163(2).] 

3.  WiLi.8  ig=>166(2)— Undue  Influence— Evi- 
PENCE— Sufficiency. 

Evidence  held  iasufiicient  to  show  undue  in- 
fluence exercised  by  a  trustee  over  the  testator, 
where  such  trustee  derived  no  benefit  from  the 
proviidons  of  the  will  except  his  legal  fees  aa 
trustee. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.   H  422-426;    Dec.  Dig.  ®=16G(2).] 

4.  Wii4<8  «ss>324(3)— Vndus  Influbncs— Evi- 
dence—Sufficiency. 

Evidence  held  sufEciont  to  warrant  a  direct- 
ed verdict  for  defendant  in  an  action  by  plain- 
tiffs to  set  aside  the  provisions  of  a  will  for  un- 
due influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  769;   Dec.  Dig.  «=»324(3).] 

Appeal  from  St.  Louis  Circuit  Court; 
George  C.  Hitchcock,  Judge. 

Proceedings  by  Caroline  Bradford  Ryan 
and  others  against  Robert  Rutledge  and  oth- 


ers to  contest  a  wllL    Judgment,  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

Walter  B.  Douslas,  of  St.  Loula,  for  ap- 
pellants. Schnurmacher  &  Rassieur  and  Rob- 
ert A.  Holland,  Jr.,  all  of  St  Louis,  for  re- 
spondents. 

BOND,  J.  I.  This  is  a  contest  by  the  sur- 
vivlng  sister,  Caroline  Ryan,  nee  Bradford, 
of  the  will  of  Frank  E.  Bradford,  who  died 
on  the  IStii  day  of  February,  1909,  at  the 
age  of  51  years,  unmarried  and  childless. 
The  defendants  are  Robert  Rutledge,  execu- 
tor and  trustee  named  in  the  will,  and  the 
devisees  and  legatees. 

At  the  time  of  his  death,'  tbe  testator  own- 
ed a  <»ie-half  interest  in  property  on  Eighth 
and  Pine  streets,  St.  Louis,  the  whole  valued 
at  ¥250,000,  under  lease  for  90  years,  earning 
$10,000  annual  rental,  and  other  real  estate 
of  the  value  of  $170,000.  By  the  terms  of 
his  will,  dated  September  27,  1907,  and  tbe 
codicil  thereto,  dated  December  81,  1908,  the 
beneficial  interest  in  the  Pine  street  prop- 
erty, for  her  life,  was  devised  to  the  plaintiff 
Caroline  Ryan,  and  to  that  end  tbe  legal  ti- 
tle was  vested  in  Robert  Rutledge,  as  trustee, 
with  full  powers  to  sell,  mortgage,  or  lease 
the  same  for  any  term.  Including  99  years, 
and  extending  beyond  the  period  of  the  trust, 
to  invest  the  proceeds  in  case  of  sale,  and  to 
pay  the  net  income  of  the  trust  estate  to 
plaintiff.  The  trustee  was  excused  from  giv- 
ing bond.  The  testator  devised  the  residue 
of  his  estate  to  Robert  Rutledge  and  tbe  re- 
spective presidents  of  the  boards  of  trustees 
of  the  Third  Baptist  Church  and  the  Delmar 
Baptist  Church  and  to  their  successors,  as 
such,  forever,  as  trustees  for  the  Baptist  Or- 
phans' Home,  specifying  their  duties  as  such 
trustees.  Robert  Rutledge  was  also  named 
as  executor  of  the  will  of  tbe  testator,  with- 
out bond. 

The  foregoing  will  was  contested  on  the 
ground  tliat  tbe  testator  was  an  epileptic  and 
mentally  weak  and  Infirm  and  subjected,  when 
executing  bis  will,  to  the  undue  influence 
of  Robert  Rutledge,  who  was  his  "agent  and 
confidential  friend  and  adviser  and  the  man- 
ager of  his  property,"  and  who  fraudulently 
procured  the  execution  of  said  wlU  "in  order 
to  obtain  the  benefits  and  privileges  given 
to  him  by  said  alleged  will."  The  defend- 
ants answered,  denying  any  undue  influence, 
and  averred  that  plaintiff,  having  taken  cer- 
tain bequests  under  tbe  will,  was  thereby  es- 
topped from  contesting  its  validity.  On  the 
trial  tbe  defendants,  as  proponents  of  the  will, 
made  formal  proof  of  its  execution  and  the 
testamentary  capacity  of  the  testator.  Plain- 
tiff adduced  evidence  that  the  testator  had 
been  atlllcted  with  epUepsy  since  hl^  child- 
hood, and  that  such  attacks  were  preceded 
and  followed  by  dullness,  apathy,  and  mental 
weakness,  and  rendered  him  unconscious 
while  actually  seized ;  but  that,  uPon  recov- 
ery from  the  seizure,  he  gradually  attained 
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mental  normality  and  practical  abllUy  to 
attend  to  the  ordinary  atfalrs  of  life.  This 
evidence  was  Introduced  on  the  theory  that 
such  affliction  rendered  the  testator  suscepti- 
ble to  the  Influence  and  dominance  of  his 
agent,  adviser,  and  business  manager,  Bob- 
ert  Rutledge,  at  the  time  he  executed  his 
will.  Plaintiff  gave  no  evidence  that  said 
Butledge  in  any  way  dictated  the  terms  of 
the  wlU  or  had  any  Interest  therein  other 
than  the  provisions  thereof  giving  him  the 
trusteeships  described  in  the  will  and  the 
compensation  incident  to  the  performance  of 
the  duties  imposed  on  him.  The  evidence 
further  disclosed  tliat  Robert  Rutledge  was 
the  agent  and  confidential  adviser  of  plaintiff 
and  the  manager  of  bis  property  and  the  col- 
lector of  its  Income,  and  showed,  also,  that 
the  plaintiff,  upon  the  formal  probate  of  the 
wUl,  accepted  a  bequest  of  books  and  a  re- 
lease of  an  Indebtedness  amounting  to  $2,- 
716.80,  which  was  relinquished  to  her  in  the 
will.  The  trial  court  directed,  a  verdict  es- 
tablishing the  will  and  codicil.  From  a  Judg- 
ment in  accordance,  plaintiff  duly  appealed. 

[1]  II.  The  question  presented  by  this  ap- 
peal is,  not  as  to  the  weight  of  the  evidence 
on  the  issue  of  undue  Influence,  but  whether 
there  is  any  evidence,  positive  or  presump- 
tive, tending  to  prove  that  respondent  Rob- 
ert Rutledge  exerted  undue  Influence  on  the 
mind  of  Frank  Bradford  when  making  his 
will,  so  that  the  provisions  of  the  instrument 
reflected  the  mind  and  purposes  of  said  Rut- 
ledge, and  not  the  Intentions  and  designs  of 
the  testator.  Hayes  v,  Hayes,  242  Mo.  loc. 
cit.  168  et  seq.  and  cases  cited,  145  S.  W. 
1155. 

To  sustain  the  affirmative  of  this  view,  It 
is  Insisted  that  Rutledge  was  the  trusted 
agent  and  adviser  of  the  testator  and  con- 
trolled the  management  and  disposition  of 
his  property  and  took  advantage  of  that  re- 
lation to  Influence  the  testator,  whose  de- 
bilitated condition  made  him  peculiarly  sen- 
sitive to  advice  from  that  quarter,  to  make 
a  will  creating  trusts  in  all  the  real  estate 
devised  so  that,  in  the  performance  there- 
of, large  sums  would  be  received  by  the  fidu- 
ciary for  a  long  period  of  time. 

[2]  In  considering  this  theory,  it  may  be 
assumed  that  Robert  Rutledge  occupied  a 
fiduciary  relation  to  the  testator,  for  the 
record  is  replete  with  proof  of  the  existence 
and  continuance,  until  the  death  of  the  testa- 
tor, of  that  relation  between  the  parties. 
Hence,  if  the  will  of  the  testator  simply  pro- 
vided a  scheme  for  the  enrichment  of  Robert 
Rutledge  or  made  him  a  devisee  or  legatee, 
then  the  presumption  of  undue  Influence  In 
Its  execution  would  arise,  and  plaintiff  would 
be  entitled  to  have  that  Issue  submitted  to 
a  Jury,  where  the  laboring  oar  would  be  put 
upon  the  proponents  of  the  will.  Mowry  & 
Kettering  v.  Norman,  204  Mo.  loc.  dt.  180  et 
se<|..  103  S.  W.  15,  and  cases  dted. 

But,  under  this  will,  nothing  was  devised 
or  bequeathed  to  the  fiduciary.    All  the  pos- 


sible advantages  which  could  inure  to  him 
from  its  execution  were  the  legitimate  com- 
pensations of  executor  and  trustee.  Ev«y 
testator  who  disposes  of  his  property  in  a 
manner  requiring  the  services  of  an  execu- 
tor and  of  a  trustee  In  order  to  effectuate 
his  Intentions  must  of  necessity  appoint  one 
or  more  functionaries  to  discharge  those  du- 
ties, and  the  law  fixes  the  compensation  that 
shall  be  paid.  Neith»  office  is  one  giving  an 
unrestricted  right  to  plunder  or  pillage  the 
estate,  and,  if  such  practices  are  resorted  to, 
ample  redress  will  be  afforded  by  the  courts 
when  their  aid  Is  invoked  by  the  parties  af- 
fected. It  cannot,  therefore,  be  held  that 
the  appointment  of  a  fiduciary  to  discharge 
the  duties  of  executor  and  trustee  gives  him 
any  advantage  which  would  not  be  reaped 
by  a  stranger  if  so  designated  by  the  testa- 
tor. This  exact  point  was  disposed  of  by  the 
Supreme  Court  of  Oonnectlcut  in  the  follow- 
ing language  (Livingston's  Appeal.  63  Conn, 
loc.  dt  78,26  Atl.  470): 

"The  will  wa.s  drnwn  by  the  attorney  of  tiie 
testatrix,  Edward  B.  Whitney  of  New  York, 
who  was  named  therein  as  executor  and  trustee, 
without  bond,  and  the  anpellonts  asked  the  court 
to  charge  the  jury  as  follows:  'That  it  having 
been  shown  in  evidence  that  Mr.  Whitney,  one 
of  the  execntora  appointed  under  the  proviciniu 
of  the  will,  was  a  confidential  friend  of  Mn:. 
Gibbons,  the  testatrix,  and  had  acted  as  her  at- 
torney in  various  transactions,  the  burden  of 
proof  was  ut>OD  the  appellees  to  show  that  no 
undue  Influence  was  exercised  upon  the  testntrii 
to  procure  the  will.'  This  the  court  declined  to 
charge,  saying  in  substance  that  it  was  not  a 
case  where  Mr.  Whitney  profited  by  the  will  at 
all ;  that  he  was  not  a  legatee;  that  as  executor 
and  trustee  he  simply  fulfilled  the  duty  which 
the  testatrix  imposed  and  had  a  right  to  impose 
upon  him,  assumiuK  that  she  had  a  right  to  make 
a  will  at  all  and  that  the  will  was  valid;  and 
that  the  rule  which,  because  of  the  exietenoe  of 
a  confidential  relation,  reverses  the  ordinary  pre- 
sumption of  freedom  of  action,  and  substitutes 
the  inference  of  undue  influence,  applies  only 
when  the  person  austaining  such  confidential  re- 
lation takes  beneficially  under  the  instrument. 
This  we  think  correct  and  in  accordance  with 
the  decisions  in  this  state." 

To  the  same  effect,  Linton's  Appeal.  101 
Pa.  228. 

T.'nder  this  correct  statement  of  the  rule,  it 
is  clear  to  a  demonstration  that  the  appotot- 
ment  of  Robert  Rutledge  under  the  present 
will  has  not  affected,  in  law,  the  rights  of 
the  devisees  and  beneficiaries  thereunder  in 
any  manner  which  would  not  have  happenr  1 
had  another  individual  or  trust  company 
been  delegated  to  perform  the  same  dutie*. 

It  follows  that  the  present  ease  is  not  one 
falling  within  the  limits  of  the  rule  casting 
upon  the  proponents  of  the  wUl  the  burden 
of  proving  the  absence  of  undue  lnfluen(«. 
where  the  prior  evidence  has  shown  a  fidn- 
dary  relation  between  a  beneficiary  of  tho 
will  and  the  testator,  and  that  in  this  ca.«e 
the  burden  of  proving  undue  influence  con- 
tinued to  rest  on  the  plaintiff,  despite  the 
fact  of  the  evidence  showing  the  relation  be- 
tween the  testator  and  the  executor  and  trus- 
tee of  his  wllL  ^.^.,.^^^  ^,   -^ 
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[3]  in.  An  examination  of  tbe  record  dis- 
closes tbat  there  ia  not  a  scintilla  of  evidence 
which  tends  to  show  that  the  provisions  of 
tbe  will  under  review,  as  to  the  devolution 
of  his  property,  reflect  the  wishes  or  purpos- 
es of  any  other  than  the  maker  of  the  testa- 
ment, or  that  his  volition  was  destroyed  by 
the  substitution  therefor  of  the  designs  and 
objects  of  Robert  Rutledge.  Hayes  v.  Hayes, 
supra,  242  Mo.  loc.  dt.  169.  45  S.  W.  1155. 
Indeed,  there  is  no  evidence  in  the  present 
record  which  has  the  least  tendency  to  prove 
that  he  knew  of  the  making  or  the  terms  of 
tbe  wUI. 

[4]  Tbe  testamentary  capacity  of  Frank 
Bradford  was  neither  questioned  in  tbe 
pleadings  nor  on  the  trial.  He  bad  an  abso- 
lute right  to  create  this  cumbrous  trust  in 
favor  of  tbe  plaintlfF,  or  to  exclude  her  alto- 
gether from  any  participation  in  his  estate  if 
lie  so  desired.  Berberet  v.  Berberet,  131  Mo. 
loc.  cit,  411,  and  cases  cited,  33  S.  W.  61,  52 
Am.  St.  Rep.  634.  The  plaintiir  bad  not  a 
semblance  of  legal  claim  upon  his  bounty  and 
is  not  entitled  to  set  aside  bis  will  because 
of  its  distasteful  dispositions,  in  tbe  absence 
of  any  showing  that  they  were  caused  by  tbe 
undue  Influence  alleged  in  her  petition.  Tbe 
case  therefore  stood,  in  the  trial  court,  upon 
the  proof  by  proponents  of  the  testamentary 
capacity  of  the  testator  and  the  due  execu- 
tion of  his  will,  without  any  affirmative 
showing  by  plaintiff  in  sustention  of  tbe  al- 
legation of  undue  influence  upon  which  her 
contest  is  based.  In  such  cases  a  verdict  may 
be  directed  by  tbe  trial  court,  or  judgment 
may  be  entered  here  probating  the  will. 
Hayes  v.  Hayes,  supra. 

Hence  there  was  no  error  in  the  peremp- 
tory instruction  complained  of  on  this  ap- 
peal, and  tbe  judgment  of  the  trial  court  is 
affirmed.    All  concur. 


MEENACH   ▼.    CRAWFORD.      (No.    17849.) 

(Supreme  Court  of  Miaaourl,  Pirision   No.  1. 

June  2.  1916.    Motion  for  Rehearing 

Overruled  July  8,  1916.) 

1.  Appeal  and  Ebbob  <S=»927 (7)— Presump- 
tion— DiBECTEn  Vkbdict— Effect  of  Kvi- 

OENCE   AND   INFEBENCES. 

In  passing  upon  n  {)eremptory  instruction 
for  defendant,  the  plaintiff's  evidence,  and 
every  reasonable  in&rence  therefrom,  will  be  ac- 
cepted as  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Di«.  }  3748 ;  Dec.  Dig.  «s5»927(7).] 

2.  MtlWICIPAt    COBPOBATIONS   «=»703(1)— TJSE 

OF  Stbeet— TJsB  AS  HioHW AT— Crossing  in 

MiDDLX  OT  BliOOK. 

A  pedestrian  has  a  right  to  cross  a  street 
in  the  middle  of  a  block. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1 1609;  Dec  Dig.  «=» 
708(1).] 

3.  MUNicrPAx  CoBPOBATioNs  iS=>705(l)— Use 
OP  Stbeets  —  Use  as  Highway  —  Requla- 
TioN  AS  TO  Speed. 

Under  Laws  1911,  p.  ^7,  jj  8,  sabd.  2,  and 
at  common  law,  the  driver  of  a  motor  car  must 


slow  down  or  stop  upon  approacliing  a  street 
car  discharging  passengers,  and  must  slow  down 
and  signal  upon  approaching  a  pedestrian. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  (  1515;  Dec.  Dig.  ^=> 
705(1).] 

4.  MCNICIPAI,    COEPOBATIONS    «=»706(4)— USB 

OF  Stbeets— Liability  fob  Injorjxs. 
In  determining  whetJier  defendnut  was  exer- 
cising due  care  when  he  ran  down  plaintiff's 
intestate  on  the  street  with  hia  automobile,  the 
fact  that  automobiles  are  dangerous  instrulnen- 
talitiea  must  be  considered. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1518;  Dec.  Dig.  €=» 
706(4).] 

5.  HiGUWATS    ^=»172(1)— INABILITY    FOB    IK- 

JI7BIE8— Cask  Requibed. 
Lows  1911,  p.  330,  $  12,  aubd.  9,  requires 
automobile  drivers  to  exercise  the  highest  de- 
gree of  care  while  operating  upon  public  high- 
ways. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  »  469.  400;   Dec  Dig.  <8=>172(1).] 

6.  Municipal  Cobpobationb  €=»705(1)— Use 
OT  Stbeets— Rkoulation  as  to  Speed— Fob 
Whose  Pbotbction. 

Laws  1911,  p.  327,  S  8,  subd.  2,  requiring 
motor  car  drivers  to  slow  down  or  stop  upon 
approaching  a  street  car  discharging  passen- 
gers, is  for  the  protection,  not  ooly  of  such 
passengers,  but  of  all  those  who  may  be  near 
the  street  car. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  j|  1515 ;  Dec.  Dig.  <S=) 
705(1).] 

7.  Municipal  Cobpobations  «=»706(6)— Use 
OF  Streets — Actions — Question  fob  Jubt. 

Where  plaintiff's  intestate  passed  in  front 
of  a  standing  street  car,  but  was  killed  by  de- 
fendant's automobile  before  reaching  the  curb, 
held,  that  defendant's  negligence  was  a  jury 
question  in  view  of  Laws  1911,  p.  327.  i  8,  subd. 
2,  and  page  330,  i  12,  subd.  9,  requiring  ai^to- 
mobile  drivers  to  slow  down,  signal,  and  exer- 
cise the  highest  degree  of  care  in  snch  situa- 
tions. / 

[Ed.  Note— For  other  cases,  see  Municioal 
Corporations,  Ont  Dig.  |  1518 ;  Dec.  Dig.  <gx=» 
706(6).] 

8.  Municipal  Cobpobations  «=>706(6)— Use 
OF  Stbeets  —  Actions  fob  Nboligence  — 
Question  fob  ,Tubt. 

Where  plaintiff's  intestate  passed  in  front 
of  a  standing  street  car  and  could  be  seen  from 
defendant's  automobile  for  about  60  feet  before 
it  struck  him  near  the  curb,  held,  that  defend- 
ant's negligence  was  a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Ont.  Dig.  {  1618 ;  Dec  Dig.  ^=s 
706(6).] 

Appeal  from  St.  Louis  (Circuit  Court; 
Daniel  D.  Fisher,  Judge. 

Action  by  Maud  A.  Meenacb  against  O.  T. 
Crawford.  Judgment  for  defendant,  and 
plaintiff  appeals.   Reversed  and  remanded. 

This  suit  was  instituted  in  the  circuit  court 
of  the  city  of  St  Louis  by  the  plamtlff 
against  tbe  defendant,  to  recover  $10,000 
damages  sustained  by  her  through  tbe  alleg- 
ed negligence  of  the  defendant  In  billing  her 
husband  by  striking  him  with  an  automobile 
Tbe  sufficiency  of  the  pleadings  has  not  been 
drawn  In  question  and  consequently  wiU  re- 
ceive no  consideration. 

Tbe  injnry  occurred  at  tbe  Intersection  of 
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Jefferson  and  Park  aveonesi  in  the  city  of  St. 
Louis.  The  former  runs  north  and  south, 
and  the  latter  east  and  west.  The  sidewalks 
on  Jefferson  avenue  east  and  west  of  Park 
avenue  are  12  feet  wide  and  the  roadway  is 
66  feet  between  the  curbs ;  and  the  sidewalk 
on  the  north  side  of  Park  avenue,  east  of 
Jefferson,  fcj  35  feet  wide,  and  that  on  the 
north  side,  west  of  Jefferson,  is  15  feet  in 
width.  Upon  each  of  those  avenues  there  is 
a  double  track  street  railway,  with  switches 
connecting  all  of  said  tracks,  north,  south, 
east,  and  west.  The  distance  from  the  east- 
ern rail  of  the  north-bound  track  on  Jeffer- 
son avenue,  north  of  Park  avenue  to  the 
east  curb,  is  25  feet  and  7  inches,  and  the 
distance  from  the  south  line  of  Park  avenue 
east  of  Jefferson  to  the  north  line  of  Park 
east  of  Jefferson  is  120  feet,  and  the  roadway 
on  Park  avenue  east  of  Jefferson  is  60  feet 
wide. 

There  was  no  dispute  as  to  the  fact  that 
George  S.  Heenach  and  the  plaintiff  were 
husband  and  wife  at  the  time  of  his  injury 
and  death;  and  that  he  was  killed  by  being 
struck  by  the  automobile  of  the  defendant 
while  he  was  riding  therein  and  being  operat- 
ed by  his  agent. 

The  plaintiff's  evidence  further  tended  to 
show  that  her  husband  was  injured  on  No- 
vember 22,  1011,  about  8:30  p.  m.  on  Jeffer- 
son avenue,  by  a  north-bound  car,  just  north 
of  the  north  line  of  the  north  sidewalk  of 
Park  avenue,  had  it  been  extended  east  to  the 
east  line  thereof.  Both  of  said  avenues  were 
among  the  principal  thoroughfares  in  the 
city,  and  there  was  a  great  deal  of  travel 
on  both  by  means  of  street  cars,  ordinary 
vehicles,  automobiles,  and  pedestrians,  but 
not  so  heavy  at  the  time  of  the  Injury  as 
earlier  In  the  evening. 

Paul  S.  Banta  testified  for  plaintiff,  sub- 
stantially as  follows: 

That  be  was  a  motorman  on  a  car  of  the  Unit- 
ed Railways  Company  on  the  Jefferson  avenue 
line  on  the  22d  day  of  November,  1911,  and 
had  been  such  motorman  for  three  years ;  that 
on  November  22,  1911,  his  car  bad  stopped  on 
Jcflorson  avenue  ou  the  north  side  of  Park,  at 
the  regular  stop,  for  the  purpose  of  receiving 
and  dischargini;  passengers;  that  be  received  a 
bell  to  stop  there. 

"Q.  Did  you  see  Mr.  Meenach  that  evening 
before  be  met  with  the  injury?  A.  I  saw  him 
crossing  in  front  of  my  car.  Q.  In  wliat  direc- 
tion was  be  going?  A.  East  from  the  west  side 
of  the  street.  Q.  Now,  tell  ths  jury  what  hap- 
pened. You  say  you  saw  him  pass  in  front  of 
your  car.  Now,  what  happened  after  he  left 
the  car  track?  A.  After  he  passed  in  front  of 
the  ear  he  walked  directly  towards  tlie  curb,  but 
before  he  got  there  Mr.  Crawford's  machine 
struck ,  him  -  and  knocked  him  down.  Q.  Had 
there  hecn  any  signal  or. blow  of  the  horn  or 
nnythinB  else?  What  signol,  if  any,  had  you 
beard  from  this  automobile?  A.  I  heard  no 
signal  at  all.  Q.  Can  you  tell  us  how  far  the 
automobile  went  after  it  struck  Meenach?  A. 
About  its  length.  Q.  What  did  you  do  after 
Moennch  wng  struck?  A.  Why,  Mr.  Ilcrrick 
and  I  got  off  and  went  over  to  the  machine.  Q. 
While  you  wero  on  the  ground  did  you  receive 
nny  si!;nal  to  go  on  with  your  car?  A.  Yes. 
sir.    Q.  Ilud  you  received  any  signal  to  go  on 


with  your  car  prior  to  that?  A.  Ko,  sir.  Q. 
What  was  your  car  doing  at  the  time  Meenach 
passed  yon  and  when  he  was  struck?  A.  Re- 
ceiving and  discharging  passengers.  Q.  Was  it 
moving  or  not?  A,  No,  sir;  standing  perfectly 
still. 

"The  Court:  Q.  State  whether  the  ear  pass- 
ed over  him  or  not?  A.  No,  sir;  I  don't  think 
it  did;  we  took  him  out  from  between  the  front 
and  rear  wheels.  Q.  On  which  side?  A.  Ri!;ht- 
hand  side  of  the  machine,  right  underneath  the 
seat  where  the  chauffeur  was  sitting.  Q.  Ami 
the  right-hand  side  of  the  machine  was  nearest 
the  curb?  A.  Yes,  sir.  Q.  How  far  would 
you  say  this  was  from  the  curb?  A.  Well,  we 
had  room  enough  to  get  down  there  to  get  Mr. 
Meenach  out  from  under  the  machine." 

On  cross-examination :  "Q.  Those  cars,  or 
that  car  you  had  there,  including  the  platform, 
was  about  86  or  40  feet  long?  A.  Yes.  sir, 
they  ran  tliat,  if  not  more." 

Witness  states  that  after  he  had  come  to  a 
stop  on  Jefferson  avenue  on  the  north  aide  of 
Park  with  his  ear  he  saw  the  man  who  after- 
wards turned  out  to  be  Mr.  Meenach  going 
from  the  west  side  of  Jefferson  avenue  to  the 
east  side,  and  be  passed  in  front  of  witness'  car 
while  the  car  was  standing  at  that  place. 

"Q.  I  suppose  he  walked  two  or  three  feet  in 
front  of  your  car?  A.  Like  anybody.  Q. 
About  two  or  three  feet  in  front  or  one  or  two 
feet?  A.  I  don't  know  just  how  far.  Q.  Give 
your  best  estimate.  A.  I  don't  know.  Q. 
Would  it  be  approximately  two  or  three  feet 
from  your  car?  A.  Something  like  that.  Q. 
At  tliat  time  you  were  not  paying  any  attention 
to  signals  of  automobiles  or  waeons,  were  you? 
You  were  looking  ahead?  A.  We  always  hear 
those  if  they  are  given.  Q.  You  wouldn't  al- 
ways hear  thorn  whenever  they  were  given? 
A.  Yes,  sir;  on  these  open  cars.  Q.  What  do 
yon  mean  by  that?  A.  Not  a  pay-as-you-cnter. 
Q.  You  don't  mean  to, say  that  every  time  you 
stopped  on  the  north  side  there  yon  would  hear 
every  si(nial  that  was  given .  in  the  noiplibor- 
hood  of  that  crossing?  A.  Why  wouldn't  I? 
Q.  Well,  did  vou?  A.  Sure  we  did.  Q.  Every 
signal?  A.  We  are  supposed  to  listen  for  all 
siR^ids.  Q.  Did  Mr.  ^Ioonach  have  an  um- 
brella over  his  head?  A.  No.  sir.  Q.  How  did 
ho  walk?  A.  Brisk.  Q.  You  saw  him  go  past; 
then,  just  after,  be  passed  in  front  of  you,  you 
say  that  the  machine  hit  him.  Did  you  hear  it? 
A.  I  kind  of  heard  it  and  saw  it  at  the  same 
time.  Q.  But  it  happened  instantly  after  h« 
passe<l  beyond  your, car?  A.  It  didn't  happen 
instantly,  becousc  he  had  time  to  walk  across 
the  street.  Q.  He  didn't  get  across,  did  he? 
A.  Ue  got  awful  near  it.  Q.  Whm  the  ma- 
chine stoDopd,  how  far  was  the  eastern  part  of 
it  from  the  eastern  curb?  A.  Well,  we  had 
room  enough  to  go  in  between  tlie  curb  and  the 
machine  to  get  tne  man.  Q.  Two  or  three  feet 
between  tlie  machine  and  curb?  A.  les,  sir. 
Q.  Suppose  that  is  the  front  platform,  and  Mr. 
Meenach  is  crossing  over  here  in  a  brisk  wslk: 
did  you  see  him  or  follow  him  as  he  went  beyond 
the  car?  A.  Yes,  sir;  we  always  watch  tncm. 
Q.  What  did  he  do  as  he  went  bevond  the 
car?  A.  Walked  towards  the  sidewalk.  Q.  Did 
be  look  straight  ahead?  A.  I  don't  know  how 
lie  looked;  I  didn't  notice  it;  I  noticed  the 
man  walking  across  the  street." 

Witness  stated  that  Mn  Meenach  passed 
across  the  street  like'  anybody  would ;  he  wasn't 
stooping ;  witness  saw  him  walk  briskly  toward 
the  earb,  and  before  he  could  get  to  the  cnrb 
he  was  struck  "by  this  automobile.  Witness  «av 
the  machine  bad  lights  on  it  and  they  were 
burning,  but  cannot  say  whether  it  had  two 
headlights  on  It,  as  indicated  by  counsel  for  de- 
fendant. 

T.  fj.  iJerrick  testified  that  he  was  a  mo- 
'torman  for  the  United  Railways  C<i 
and  on  the  eveuiug  of  Xsovember  22, 
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at  the  time  Ueenacb  wa8liTixt,'lie  was  a  pa»- 
senger  standing  on  the  front  platform  of-  the 
car  mentioned  by  the  last  witness ;  that  the 
witness  did  not  see  Meemach  nntll  just  as  he 
was  stmck  by  the  maehloe;  that  he  did  not 
see  Meenach  cross  in  front  of  the  car ;  that 
he  helped  take  htm  out  from  under  the 
machine,  between  the  front  and  rear  wheels, 
just  about  under  the  chanffeur'a  feet;  wit- 
ness  had  not  observed  the  automobile  before 
It  hit  Meenach ;  that  the  automobile  went 
about  Its  length  after  It  hit  Mr.  Meenach; 
that  at  the  time  the  acddent  happened  the 
street  car  was  discharging  and  loading  pas- 
sengers; that  the  automobile  bad  given  no 
warning  of  Its  approach ;  that  he  helped  Mr. 
Meenach  into  the  drug  store  and  saw  his 
Injuries;  that  the  defendant's  automobile 
was  a  touring  car;  the  defendant  had  a 
colored  chauffeur,  and  defendant  got  out  of 
the  automobile  after  It  struck  Meenach.  On 
cross-examination  witness  stated  that  he 
heard  the  conductor  give  the  stop  signal  to 
the  motorman  on  this  street  car,  and  the 
car  stopped  on  Jefferson  avenue  on  the 
north  side  of  Park,  the  front  of  the  car  be- 
ing s<»aethlng  like  40  feet  north  of  the  north 
line  of  the  north  sidewalk  on  Park  avenue; 
that,  when  the  automobile  stepped  after  It 
hit  Mr.  Meenach,  the  back  end  of  the  auto- 
mobile was  a  little  past,  a  few  feet  past,  the 
front  end  of  the  street  car. 

"The  Coart:  Q.  Where  was  the  deceased 
struck  with  reference  to  the  front  end  of  the 
car?  A.  About  even  with  the  front  cud  of  the 
cjir." 

Oscar  Ehrhnrdt  testified  that  he  was  a 
conductor  for  the  United  Railways  Company 
and  was  on  the  car  spoken  of  by  the  other 
witnesses  which  had  stopped  at  Jefferson 
nveuue  on  the  north  side  of  Park  avenue  on 
the  night  of  November  22,  1911;  that  It 
stopped  on  his  signal  to  receive  and  dis- 
charge passengers ;  that  he  saw  an  auto- 
mobile pass  his  car  on  the  east  side,  going 
north  on  Jefferson  while  the  street  car  was 
standing  still  and  went  between  the  car  and 
the  east  side  of  the  street,  going  north. 

"Q.  Where  were  you  when  you  first  observed 
the  automobile?  .  A.  I  was  on  the  rear  plat- 
form on  the  south  side  of  Park  avenue.    Q.  As 
it  came  aloni;  and  pnssed  your  car,  where  were  1 
you?     A.  Still  on  the   rear  platform." 

Witness  did  not  see  the  automobile  strike 
Meenach,  but  bavv  It  after  it  struck  him; 
that  when  be  got  off  the  car  the  automobile 
had  st<^>ped ;  It  was  about  its  full  length  in 
front  of  the  car  and  was  about  two  or  three 
feet  from  the  curb  on  the  east  side  of  Park 
avenue.  Witness  states  that,  after  he  gave 
the  signal  for  the  car  to  start  and  it  did  not, 
he  discovered  that  there  bad  been  an  acci- 
dent. On  cross-examination  witness'  stated 
that  the  accident  happened  while  ^passengers 
were  stq>ping  off  and  people  were  getting  on 
ills  car;  that  none  of  the  passengers  were 
touched;  witness  states  that  the  automobile 
waspa&sing  the  car  about  the  speed  a  man 
would  run ;-  that  the  automobile  waa  the 
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width  ot  an  ordinary  antomoUle;  fbat  the 
space  between  the  west  side  of  the  automo- 
bile and  the  east  side  of  the  street  car  as 
the  automobile  passed  alongside  of  the  car 
was  -probably  Buflicient  for  a  wagon  to  go 
between  the  car  and  the  automobile. 

Oscav  Ehrhardt  on  direct  examination  tes- 
tified that  he  was-  the  conductor  on  the  street 
car  mentioned  in  the  evidence  at  the  time  of 
the  Injury,  and  that  the  automobile  men- 
tioned, when  It  passed  the  car  he  was  on, 
was  running  about  10  miles  per  hour;  he 
testified  also  to  substantially  the  same  facts 
to  which  the  witness  Banta  testified.  On 
cross-examination  he  testified: 

"  *  •  •  Q.  Isn't  it  a  fact  that  it  stopped— 
the  automobile  stopped  with  the  front  part  of 
it  about  even  with  the  front  part  of  your  car? 
A.  The  front  part  of  the  automobile  stopped 
even  with  the  front  part  of  our  car?  Q.  Yes, 
sir.  A.  No,  sir.  Q.  It  run  about  to  the  front 
end  of  your  car?  A.  Yes,  sir,  that  is  all  the 
further  it  ran.  Q.  Now,  that  is  a  fact,  isn't 
It,  the  automobile  only  ran  to  the  front  end  of 
the  car,  didn't  it?  A.  That  is  all  I  saw  of 
the  automobile  after  he  had  passed  my  car. 
Q.  You  didn't  notice  this  automobile  in  particu- 
lar, did  you,  until  you  learned  that  the  accident 
had  happened,  did  you?  A.  I  noticed  it  coming 
along  passing  my  car,  but  after  I  gave  those  two 
signals  to  go  ahead—  Q.  No,  I  am  asking  you 
this  question :  You  were  not  watching  this  auto- 
mobile particularly?  A.  No,  sir.  Q.  You  were 
attending  to  your  duties?  .  A.  Yes,  sir.  Q.  You 
gave  the  stop  signal,  and  the  car  stopped  to  let 
somebody  get  on  or  off  the  car,  didn't  you? 
That  is  what  you  were  attending  to?  A.  Yes, 
sir.  Q.  Watching  to  see  whether  it  was  time  to 
start  again;  and  you  were  inside  of  the  car, 
were  you  not?  A.  Not  at  that  time ;  I  didn't 
go  inside  of  the  car  until  I  bad  given  two  signals 
to  start,  until  I  had  seen  the  passengers  were 
all  safe  on  and  off.  Q.  You  were  on  the  rear 
platform  aud  you  gave  the  siRual  and  the  car 
stopped?  A.  Yes,  sir.  Q.  Then  somebody  got 
on  or  off.  and  after  they  had  done  that  you  went 
inside  of  the  car;  is  that  right?  A.  Yes,  sir. 
Q.  l!p  to  that  time  the  accident  hadn't  happen- 
ed? A.  It  had  hapjieiied  while  tlie,v  were  step- 
ping off.  Q.  But  those  people,  whoever  they 
were  that  got  on  or  off  the  car,  got  on  or  off  all 
right?  A.  Yes,  sir.  Q.  They  were  not  touched  ? 
A.  No,  sir.  Q.  And  just  at  the  time  when  those 
])erson8-  got  on,  we  will  say,  the  automobile  was 
passing  in  the  rear  of  the  platform?  A.  Yes, 
sir.    Q.  Was  it  a  i)erson  getting  on  or  a  person 

fetting  off,  or  persons;  do  yon  remember?  A. 
can't  state  whether  one  or  more  were  getting 
on  or  off.  Q.  You  said,  when  your  testimony 
was  taken  before  the  coroner,  that  the  macluue 
wasn't  moving  rapidly;  didn't  you?  A.  Not 
whUe  it  was  passing  the  car.  Q.  That  is  what 
I  am  talking  about.  You  testified  before  tlie 
coroner  that  the  machine  wasn't  running  rapid- 
ly, didn't  you?  A.  Yes,  sir.  Q.  That  is  true, 
isnt  it?  A.  It  wasn't  running  rapidly  by  the 
car,  that  is,  so  far  as  I  could  see,  while  it  was 
going  by  me.  Q.  That  is  what  I  am  talking 
about,  it  wasn't  passing  rapidly  as  it  went 
past  the  car?  A.  No,  sir.  *  •  •  Q.  Yon 
can't  give  the  exact  rate  it  was  moving  as  it 
passed  by  the  car?  A.  I  can't  Q.  You  dan't 
know  the  rate?  A.  I  don't  know  the  rate  of 
speed  of  an  automobile,  p.  You  don't  know 
the  rate  of  speed  it  was  eoing  as  it  passed  the 
car,  do  too?  A.  No,  sir.  ^.  But  you  do  know 
it  wasnt  going,  rapidly  as  U  passed  your  carl 
A.  Well,  it  was  going  about—  Q.  lasten  .to 
my  question.  You  do  know  i,t  wasn  t  going  rap- 
idly as  it  passed  your  car? 
"The  C3oart:  Answer  the  qoestioo.  "■^"'"^^•^'  ■ 
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"Mr.  Holland:  Do  you  know  that  ia  a  fact 
or  not? 

"The  Court:  Answer  the  question  in  your 
own  way.    A.  It  was  going  about  the — 

"Mr.  Holland:    Answer  my  question. 

"The  Court:  The  court  has  directed  the  wit- 
ness. He  has  a  right  to  answer  your  question 
in  his   own   way.     If  he   does  not  answer   it 


pro2erly,  we  wiU  have  him  answer  it  properly, 
a  nan  would  run. 


"Witness:    It   was   passing  about  the   speed 


"By  Mr.  Holland:  la  it  true  or  not  what  you 
said  at  the  inquest,  that  it  wasn't  moving  rap- 
idly as  it  passed  the  car?  A.  What  I  mean  by 
rapidly—    Q.  What  I  want  to  know  is— 

"The  Court:  L«t  him  answer  the  question. 
A.  What  I  mean  by  not  moving  rapidly,  I  mean 
as  a  man  would  run ;  I  don't  mean  the  car  was 
running  at  full  speed.  ()•  ^°"  "^^^  before  the 
coroner  that  the  automobile  was  moving  slowly, 
didn't  you? 

"The  Court:  He  has  already  answered  that 
and  admitted  he  did.  You  have  wasted  a  great 
deal  of  time  with  this  question. 

"Mr.  Holland:  I  know  I  asked  him  before  the 
question  whether  it  was  moving  rapidly;  I  am 
now  asking  him  whether  he  said  before  the 
coroner  that  the  car  was  moving  slowly,  an  en- 
tirely different  question. 

"The  Court:    Very  well. 

"Witness:  By  the  car  moving  slowly,  I  mean 
by  that  goin^  slowly  compared  to  what  an  auto- 
mobile is  going  at  its  regular  speed.  Q.  What 
do  you  moan  by  an  automobile  running  slowly? 
A.  As  a  general  rule  they  go  at  a  good  gait; 
when  they  are  going  slowly  is  what  a  man 
would  run  in;  that  is  what  I  call  slow.  Q. 
About  how  fast  does  a  man  run?  A.  Some  men 
run  faster  than  other  men.  What  I  mean  by  a 
man  running,  is  so  he  could  keep  up  with  an 
automobile.  Q.  About  how  fast  womd  a  man 
be  going  when  he  was  running?  What  do  you 
mean  by  that?  When  yon  refer  to  as  fast  as  a 
man  runs,  do  you  mean  a  fast  runner  or  a  mod- 
erate? A.  An  ordinary  man  running,  not  an 
athlete.  Q.  Ordinarily  as  a  man  would  run  in 
town  if  he  was  getting  a  car?  A.  Yes,  sir.  Q. 
Did  you  notice  the  lights  on  this  automobile? 
A.  I  noticed  that  there  were  lights ;  I  saw  there 
were  lights  on  the  automobile.  Q.  Headlights? 
A.  Yes,  sir.  Q.  Can  you  say  whether  there 
were  headlights  like  the  one  in  front  of  you  (in- 
dicating)? A.  I  can't  identify  the  headlight  the 
man  had.  Q.  You  are  acquainted  with  the 
acetylene  headlights  commonly  used  on  automo- 
biles? A.  I  noticed  there  was  one;  I  don't 
know  whether  it  was  acetylene  or  coal  oiL  Q. 
You  know  what  I  mean  by  a  headlight?  A. 
Yes,  sir.  (}.  You  know  what  a  headlight  is?  A. 
Yes,  sir.  Q.  You  recall  that  this  machine  had 
headlights  burning,  do  you?  A.  He  may  have 
had  acetylene  for  headlights,  I  can't  say.  Q. 
You  recall  this  automobile  had  headlights  burn- 
ing? A.  Yes,  sir;  I  can't  recollect  whether 
they  were  acetylene.  Q.  You  do  recollect  it  had 
headlights  burning?  A.  Yes,  sir.  Q.  It  was 
raining  at  that  time?    A.  Yes,,  sir." 

The  evidence  farther  tended  to  show  that 
the  right  front  end  of  the  automobile  struck 
the  deceased  on  the  right  side  and  knocked 
hlin  down.  The  street  car  was  about  40  feet 
long,  standing  still,  with  the  rear  end  on  the 
crosswalk.  The  car  was  receiving  and  dis- 
charging passengers  at  the  time  the  automo- 
bile- passed  and  struck  Mecnach.  The  au- 
tomobile passed  between  the  street  car  and 
the  east  curb  of  Park  avenue,  at  about  10 
miles  an  hour,  or  as  fast  as  a  man  would 
run.  It  had  been  following  the  street  car 
for  some  distance  back,  with  no  signal  of  any 
kind  given  indicating  its  approach.  The  dis- 
tance between  the  west  side  of  the  automo- 


bile and  the  east  idde  of  the  car  was  six  or 
seven  feet  That  the  curtains  between  the 
body  of  the  street  car  and  the  front  vesti- 
bule were  down,  which  obstructed  the  view 
of  persons  at  the  rear  looking  forward 
through  the  car,  and  vice  versa. 

At  the  dose  of  the  plalntUTs  case,  counsel 
for  defendant  requested  and  the  court  gave 
a  peremptory  Instruction  telling  the  jury  to 
find  for  the  defendant,  to  which  action  of 
the  court  the  plaintiff  duly  excepted,  and 
immediately  took  a  nonsuit  vrith  leave  to 
move  to  set  aside  the  same,  etc. ;  and  In  due 
time  counsel  for  plain tlCf  filed  a  motion  to 
set  aside  the  nonsuit,  whidi  was  by  the 
court  overruled.  Exceptions  thereto  were 
duljr  saved,  and  the  cause  was  properly  ap- 
pealed to  this  court 

Smith  &  Pearcy,  of  St  Louis,  for  appel- 
lant Holland,  Rutledge  &  Lashly,  of  St 
Louis,  for  respondent. 

W(X)DSON,  J.  (after  stating  the  facts  as 
above).  I.  Ck)unsel  for  plaintiff  insist  that 
the  action  of  the  court  in  giving  the  peremp- 
tory instruction  for  ttaB  Jury  to  find  for  the 
defendant  was  erroneous.  In  approadilng 
this  insistence  It  may  be  well  to  mention 
one  or  two  well-known  rules  of  law  governing 
the  matter,  before  discussing  the  concrete 
que8tl(»i  presented  for  determination. 

[1]  (a)  In  the  first  place.  In  passing  upon 
a  demurrer  to  the  plaintiff's  evidence  or  a 
peremptory  instruction  for  the  Jury  to  find 
for  the  defendant,  the  court  must  consider 
the  evidence  introduced  by  plaintiff  as  true, 
and  draw  therefrom  every  reasonable  infer- 
ence which  the  law  .warrants  in  her  favor. 
WllUanis  V.  Railroad,  257  Mo.  8T,  lot  dt 
112,  165  S.  W.  788,  62  L.  R.  A.  (N.  S.)  443, 
and  cases  cited. 

[2,  S]  (b)  In  the  second  places  the  law  of 
this  state  is  well  settled  to  the  effect  that 
the  deceased  was  lawfully  upon  the  street 
at  the  time  and  place  where  be  was  injured 
and  killed.  Pedestrians  have  the  same  rights 
as  drivers  of  vdilcles  to  use  and  traverse  a 
highway  at  all  points  and  are  not  restricted 
in  crossing  streets  at  the  intersection  of  two 
streets  or  avenues;  such  fact,  however, 
'might  have  some  bearing  upon  the  question 
of  contributory  negligence. 

The  last  clause  of  paragraph  2  of  section 
8  of  Laws  of  Missouri,  1911,  pages  326,  327, 
reads  as  follows: 

"  *  *  *  In  approaching  or  imasing  a  car  of 
a  street  railway,  which  has  been  stopped  to  al- 
low passengers  to  alight  or  embark,  the  oper- 
ator of  every  motor  vehicle  shall  slow  down, 
and,  if  it  be  necessary  for  the  safety  of  the  pub- 
lic, he  shall  bring  said  vcbide  to  a  full  stop. 
Upon  approaching  a  pedestrian,  who  is  upon  tfa« 
traveled  part  of  any  highway  and  not  upon  a 
sidewalk,  and  upon  approaching  an  intersecting 
highway  or  a  curve  or  a  coraer  in  a  highway, 
where  the  operator's  view  is  obstructed,  every 

Serson    operating    a    motor   vehicle    shall   slow 
own  and  give  a  timely  signal  with  hia  bell, 
horn,  or  ether  device  for  aignalinft,"    '    ^ 
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This  Is  not  only  the  statutory  law  of  the 
stntei  but  Is  the  common  law  also.  Vaughn 
r.  Scade,  30  Mo.  600,  loc.  clt.  605;  Oster- 
meler  t.  Implement  Co.,  256  Mo.  128,  loc.  dt 
135,  164  S.  W.  218,  and  cases  dted;  Aron- 
son  ▼.  Richer,  185  Mo.  App.  528,  loc.  dt  632, 
172  S.  W.  641 ;  Purtell  ▼.  Jordan,  156  Mass. 
573.  577,  31  N.  B.  652;  BaymonU  v.  Hill,  168 
Cal.  473,  143  Pac.  743 ;  Minor  t.  Mapes,  102 
Ark.  351,  144  S.  W.  219,  38  U  R.  A.  (N.  S.) 
214 ;  Fox  T.  Tea  Co.,  84  N.  J.  Law,  726,  loc 
clt.  729,  730,  87  Atl.  339;  ElUott  on  Roads 
and  Streets  (3d  Kd.)  toL  2,  {  1068  et  seq. 

[4-7]  In  the  light  of  these  two  fundamental 
rules  of  law,  let  us  briefly  review  the  evi- 
dence introduced  by  the  plaintUT  in  this  casa 
Her  evidence  tended  to  prove  that,  on  the 
evening  of  November  22,  1911,  about  8:30 
o'clodi  p.  m..  It  being  rather  darlc  and  rain- 
ing, one  of  the  cars  of  the  United  Railways 
Company,  on  the  east  track  of  the  Jeffer- 
son avenue  line,  approadied  Park  avenue 
from  the  soath,  and  crossed  the  same,  and 
stopped  with  the  rear  end  thereof  resting 
upon  the  crosswalk  on  the  north  side  of  Park 
avenue;  that  said  stop  was  made  for  the 
purpose  of  receiving  upon  and  disdiarging 
passengers  from  said  car;  that  the  distance 
between  the  east  track  on  Jefferson  avenue 
to  the  east  curb  thereof  was  25  feet  and  7 
inches.  If  I  correctly  understand  the  plat 
filed  In  the  case,  and  not  17  feet  and  9  inches, 
as  stated  by  counsel  for  respondent  Under 
those  conditions,  while  Meenach  was  walk- 
ing across  Jefferson  avenue  from  the  west 
to  the  east  side  thereof,  just  In  front  of 
said  street  car,  the  defendant  drove  his  au- 
tomobile through  said  space  at  about  10  miles 
per  hour,  or  about  15  feet  per  second,  with- 
out sounding  the  horn  or  giving  any  other 
signal  of  its  approach,  and  that,  too,  while 
passengers  were  getting  upon  and  alighting 
from  said  car,  wltliln  said  space  of  25  feet, 
less  the  distance  occupied  by  the  side  of  the 
car  projecting  over  the  east  rail  of  said 
track. 

There  is  another  important  factor  which 
must  be  reckoned  with  In  the  discussion  of 
this  case,  and  that  Is  an  automobile  Is  a  high- 
ly dangerous  piece  of  machinery.  Ex  parte 
Kneedler,  243  Mo.  632,  147  S.  W.  983,  40  L. 
B.  A.  CN.  S.)  622,  Ann.  Cas.  1913G,  923; 
Savoy  V.  McI«od,  111  Me.  234,  loc.  dt  237, 
88  Atl.  721,  48  L.  R.  A.  (N.  S.)  971.  In  fact, 
automobiles  are  more  dangerous  to  travel 
upon  the  streets  than  street  cars ;  the  lat- 
ter are  confined  to  permanently  fixed  tracks, 
wblle  the  former  are  not  restricted  to  any 
particular  portions  of  the  streets;  they  run 
as  fast,  and  on  account  of  their  great  weight, 
collisions  with  them  are  Just  as  disastrous  to 
man  and  property  as  are  collisions  with  the 
cars.  All  that  vehicles  and  pedestrians  have 
to  do  In  order  to  avoid  Injury  from  the  lot- 
ter  Is  to  keep  off  of  the  car  tracks,  but  not  so 
with  automobiles;  one  can  never  tell  In 
what  part  of  the  street  they  will  appear,  nor 
what  course  they  will  take  In  the  presence  of 


a]H)arent  or  threatened  collision.  A  peifwa 
In  trying  to  diverge  from  the  course  of  one 
may  step  In  front  of  another,  or  the  some 
automobile  may  turn  in  the  same  direction 
the  i>edestrlan  takes  and  ran  him  down,  he 
having  no  knowledge  of  the  course  the  for- 
mer will  take. 

In  the  light  of  these  facts,  was  the  defend- 
ant guilty  of  negligence  when  be  drove  his 
automobUe  through  said  space  of  twenty-odd 
feet,  at  a  speed  of  15  feet  per  second,  with- 
out warning,  while  persons  therein  were  get- 
ting on  and  off  of  snld  car?  Had  the  defend- 
ant hit  one  of  said  passengers  instead  of 
Meenach,  I  apprehend  it  would  not  be  se- 
riously contended  but  what  the  law  would 
declare  he  was  guilty  of  actionable  negli- 
gence, espedally  under  section  12  of  para- 
graph 9,  page  330,  of  Iaws  of  Missouri  1011, 
which  reads : 

"Any  persona  owning,  operating,  or  controlling 
on  automobile  running  on,  upon,  along,  or  across 
public  roads,  streets,  avenues,  alleys,  iiighways. 
or  places  much  used  for  travd,  shall  use  the 
highest  degree  of  care  tliat  a  very  careful  per* 
son  would  use,  under  like  or  similar  circum- 
stances, to  prevent  injury  or  death  to  persons 
on,  or  traveling  over,  upon,  or  across  such  pul)- 
lic  roads,  streets,  avenues,  alleys,  highways,  or 
places  much  used  for  travel.  Any  owner,  opera- 
tor, or  person  in  control  of  an  automobile,  fail- 
ing to  use  such  degree  of  cnrc,  shall  be  liable 
to  damages  to  a  person  or  property  injured  by 
failure  of  the  owner,  operator,  or  persons  in  con- 
trol of  an  automobile,  to  use  such  de^ee  of  care, 
and  in  case  of  the  death  of  the  injured  party, 
then  damages  for  such  injury  or  death  may  be 
recovered,  as  now  provided  for  or  may  here- 
after be  provided  by  law,  unless  the  injury  or 
death  is  caused  by  the  negligence  of  the  injured 
or  deceased  person,  contributing  thereto." 

The  mere  fact  that  the  automobile  struck 
Meenach  Instead  of  one  of  said  passengers 
does  not  relieve  the  conduct  of  the  defendant 
of  negligence,  for  the  obvious  reason  that 
ttie  law  imposed  upon  him  to  perform  the  du- 
ties mentioned  In  section  8,  paragraph  2, 
pages  326,  327,  Laws  of  Missouri  of  1911,  for 
the  protection  of  not  only  the  passengers  who 
were  getting  on  and  off  the  car,  but  also  for 
the  safety  of  all  persons  who  might  be 
about  It  The  state  is  Just  as  much  interest- 
ed  In  protecting  the  lives  and  limbs  of  non- 
passengers  as  it  Is  In  protecting  those  of  the 
passengers;  and  the  former  are  In  no  better 
position  to  see  and  protect  themselves  against 
approaching  dangers  obstructed  by  the  car 
than  are  the  latter. 

The  most  that  can  be  attributed  to  the  con- 
duct of  the  deceased  is  that  It  might  bear 
upon  the  question  of  contributory  negligence, 
and  whether  that  be  true  or  not,  the  fact  re- 
mains that,  under  the  law,  the  Jury  might 
very  well  have  found  that  the  death  of 
Meenach  was  caused  by  the  negligence  of  the 
defendant  In  other  words,  from  the  facts 
shown,  a  Jury  would  be  warranted  in  finding 
that  the  defendant  did  not  exerdse  that  high 
degree  of  care  imposed  by  the  statute  last 
quoted.  The  deceased  was  at  a  point  where 
he  had  the  legal  right  to  be,  and  It  was  the 
plain  duty  of  the  defendant  to  be  on  the 
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lookout  for  him  and  to  use  all  feaaonable  Tea  Co.,  84  N.  J.  Law,  T26,  87  Atl.  339;  Dta' 


means  to  avoid  his  Injury.  McFern  v.  Gard- 
ner, 121  Mo.  App.  1,  loc.  dt.  10,  11,  97  S.  W. 
972;  Berry's  Automobile  Law,  page  114.  This 
he  did  not  do;  he  ran  past  the  street  car  at 
10  miles  per  hour,  without  giving  any  sig- 
nal or  warning  of  his  approach,  notwith- 
standing the  fact  that  the  defendant  could 
not  see  plaintifTs  husband,  nor  he  the  de- 
fendant, on  account  of  the  car  being  between 
them. 

The  statutes  before  quoted  provide  that 
drivers  of  motor  cars  on  a  highway  shall  use 
the  highest  degree  of  care,  and  that  while 
passing  a  street  car  the  driver  must  slow 
down  the  machine,  and.  If  necessary,  bring 
his  vehicle  to  a  full  stop,  and  when  approach- 
ing a  pedestrian  who  is  uiwn  a  traveled  part 
of  the  roadway,  not  upon  a  sidewalk,  or  up- 
on approaching  a  iMint  where  the  view  of 
the  operator  is  obstructed,  that  he  shall  slow 
down  and  give  a  timely  signal  with  his  bell, 
horn,  or  other  signaling  device.  The  evidence 
in  this  case  tended  to  show  that  the  defend- 
ant did  not  slow  down  the  speed  of  the  auto- 
mobile below  10  miles  per  hour,  and  that  he 
gave  no  signal  of  Its  approach  whatever.  This 
evidence  tended  to  show  a  direct  violation  of 
the  duty  imposed  upon  him  by  the  statutes 
mentioned,  and  for  that  reason  the  case 
should  have  been  submitted  to  the  Jury. 
This  was  expressly  so  held  in  the  case  of 
Grouch  V.  Heffner,  184  Mo.  App.  305,  171  S. 
VV.  23. 

[S]  IL  Counsel  for  plaintiff  state  tbetr 
ne.xt  ground  for  a  reversal  of  the  Judgment 
of  the  circuit  court,  and  the  reasons  assigned 
tlierefor  in  the  following  language: 

"The  undisputed  evidence  in  the  case  shows 
that  it  is  25  feet  7  inches  from  the  eastern  car 
track  upon  wliich  tlie  north-bound  Jefferson 
avenue  car  was  standing  to  the  eastcru  curb. 
Tlie  plaintiff's  husband  passed  some  feet  in  front 
of  the  car,  wliich  wos  40  feet  long.  lie  was 
walking  at  a  brisk  walk,  or  at  about  four  miles 
nn  hour,  and  be  walked  at  this  rate  until  be 
was  struck  by  the  automobile  and  had  arrived 
some  two  or  three  feet  from  the  curb.  In  otlier 
words,  he  lind  walked  some  20  feet  after  he  was 
in  full  view  from  the  automobile  approaching; 
from  the  south,  and  had  almost  reached  the  curb 
before  he  was  struck.  The  automobile  was  go- 
ing at  the  ratfe  of  10  miles  an  hour;  tliat  is,  it 
was  going  2Vii  times  as  fast  ns  Mr.  Meennch 
was  walking,  and  must  therefore  have  gone  at 
least  CO  feet  from  the  time  that  Mr.  Meenacii 
came  in  full  view  until  it  struck  him.  Under 
such  circumstances  the  case  is  one  for  the 
jury  to  determine  as  to  the  negligence  of  the 
parties." 

In  support  thereof  we  are  cited  to  the  fol- 
lowing authorities:  Dieter  v.  Zbaren,  81  Mo. 
App.  612,  loc.  clt.  615 ;  Ginter  v.  O'Douoghue, 
170  S.  W.  732;  Grouch  v.  Ileffner,  184  Mo. 
App.  365,  171  S.  W.  23;  Wyler  v,  Ratican. 
150  Mo.  App.  474,  131  S.  W.  155;  Meyers  v. 
Lewis,  43  Mo.  App.  417;  Ostermeler  v.  Im- 
plement Co.,  255  Mo.  128,  164  S.  W.  218; 
Aronson  v,  Ricker,  185  Mo.  App.  528,  172  S. 
W.  641;  Minor  v.  Mapes,  102  Ark.  351,  144 
S.  W.  219.  ;{9  L.  II.  A.  (N.  S.)  214;  Fox  v. 


mond  V.  Cowles,  174  Fed.  571,  98  C.  C.  A. 
417;  Brewster  v.  Barker,  129  App.  EMv.  721, 
loc.  dt.  726  to  728,  113  N.  Y.  Supp.  lO-je; 
Buddy's  Law  of  Automobiles,  f  12,  p.  63.  I 
adopt  the  foregoing  ns  a  part  of  this  opinion, 
and  the  authorities  cited  clearly  bold  that 
under  the  evidence  the  defendant  was  guilt; 
of  actionable  negligence. 

We  have  carefully  considered  all  of  the 
suggestions  made  by  counsel  for  defendant  hi 
support  of  the  ruling  of  the  circuit  court. 
but  we  are  not  able  to  adopt  those  views  be- 
cause they  are  not  supported  by  the  evldciicv. 

Under  this  view  of  the  case,  the  action  of 
the  court  In  giving  the  Imperative  instruction 
telling  the  jury  to  find  for  the  defendant  was 
clearly  erroneous;  and  the  judgment  must  tie 
reversed  and  remanded  for  a  new  trial,  which 
is  accordingly  done.    All  concur. 


STONE  et  aL  ▼.  McCONNELL  et  aL 
(No.  17644.) 

(Supreme   Court   of   Missouri,    Division   No.  1. 

March  30,  1016,  and  June  2.  1016. 

Rehearing  Denied  July  3, 1916.) 

1.  Pakties  <&=>9e(l)— Nonjoisdeb  of  Pl.vix- 
TiFF— MonE  OF  Objection — Oeneral  De- 
nial. 

Under  Rev.  St.  1909,  {  1800,  providing  that 
defendant  may  demur  if  a  defect  of  parties  ap- 
pears on  the  face  of  the  petition  and  se<'tion 
1804,  relating  to  raising  objections  by  answr, 
a  defect  in  parties  plaintiff  is  waived  by  goin; 
to  trial  upon  a  general  denial. 

[Ed.  Note. — For  other  cases,  see  Parties, 
Cent.  Dig.  §8  167,  169,  170;  Dec.  Dig.  <?= 
90(1) ;  Pleading,  Cent.  Dig.  J  1405.] 

2.  Pleamng  «=s>237(8)—AMErf0MENT— Leave 
OP  CotTBT  — -  CoNroBiaxT   TO   Pnoor  —  New 

CArSE  OF  ACTTON. 

Where  a  petition  to  recover  real  estate  com- 
missions alleged  defendants'  promise  to  directly 
pay  one  MeCollough  his  share  thereof  and  tiw 
lixing  of  this  share,  an  amendment  alleging  de- 
fendants' promise  to  pay  a  sum  fixed  does  not 
change  the  cause  of  action  and  may  be  allowe-J 
under  Rev.  St.  1909,  §|  184t>-184S,  when  con- 
forming to  the  proof. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  {  608;   Dec.  Dig.  <S=>237(8).] 

3.  Bbokers  ^=388(9)— Action  fok  Cojipet^sa- 

TION— lN8TBfCTION». 

An  instruction  in  a  real  estate  commission 
case  that  plaintiffs  were  entitled  to  a  verJiot 
if  the  evidence  showed  a  contract  to  pay  a  cer- 
tain amount  per  acre  was  proper  when  withiG 
the  issues  and  supported  by  plaiutiSs'  evidence. 
though  defendants'  evidence  tended  to  show  a 
different  agreement,  as  to  wliich  defendants 
might  have  requested  an  instruction. 

[£d.  Note. — For  other  cases,  see  Brokers. 
Cent.  Dig.  S  127 ;  Dec  Dig.  ®=>SS(9).] 

4.  Brokebs  <S=»G3(1)  —  CoMPENSATios  —  De- 
fect IN  Principal's  Title. 

Real  estate  commissions  become  due,  wh'.t 
no  other  time  is  specified,  npon  the  intendic: 
purchaser  and  defendant  executing  the  contract 
of  purchase,  although  defendant's  defective  tit!* 
prevents  him  from  completing  the  transaction. 

[Ed.  Note. — For  other  cases,  see  Brokers. 
Cent.  Dig.  ff  79,  81,  94-96;    Dec.  Dig.    «=» 

<a(i).i 
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5.  Brokebs  ®=388(S>— Actions  ivb  Compen- 
sation— Question  ro»  Jubt. 

Where  a  contract  for  real  estate  commissions 
provided  that,  if  defendant  owners  became  liable 
to  other  agents,  such  liabilities  should  be  de- 
ducted from  the  amount  due  i^indSs.  and  there 
was  evidence  of  such  liabilities,  a  peremptory  in- 
struction for  plaintiffs  on  the  amount  of  dam- 
ages was  error. 

[Ed.  Note. — For  other  eases,  see  Brokers, 
Cent.  Dig.  «  128,  12»;   Dec.  Dig.  «=5»88(0).] 

6.  APFXiil.  AND  Erbob  iS=all40(2)  —  DBTEBia- 
NATION — POWEB  TO   MODIFY  JUDGMENT. 

The  Supreme  Court  cannot  affirm  a  judg- 
ment by  eliminutiug  an  item  of  damages  where 
conflicting  evidence  renders  It  a  jury  question 
unless  the  plaintiffs  consent. 

[Kd.  Note. — For  other  cases,  aee  Appeal  and 
Error.  Cent.  Dig.  g  4463;  Dec.  Dig.  «=» 
1140(2).] 

7.  Appeal,  and  Bbbor  <S=>1140(3)— Modifica- 
tion—Reducing  Amount  of  Vebdict.    • 

■  Where  a  verdict  for  plaintiffs  is  proper  ex- 
cept at)  to  items  of  damages  which  plaintiffs 
agree  to  eliminate,  judgment  will  be  entered 
in  the  Supreme  Court  for  the  reduced  amount. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §  4463;  Dec.  Dig.  «=» 
1140(§).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  Kobert  S.  Stone  and  others 
against  Frederick  R.  McConnell  and  others. 
Judgment  for  plalntlfTs,  and  defendants  ap- 
peal.   Affirmed  as  modified. 

Metcalt  Brady  &  Sherman,  of  Kansas 
City,  for  appellants.  Walsh,  Aylward  &  Jjee 
and  George  L.  Davis,  all  of  Kansas  City,  for 
respondents. 

GRAVES,  P.  J.  Plaintiffs  are  suing  de- 
fendants for  commissions  claimed  to  be  due 
them  for  the  sale  of  certain  real  estate  be- 
longing to  the  defendants.  Several  questions 
urged  here  require  a  discussion  of  the  plead- 
ings. The  petition  is  not  long,  and  the  safest 
course  in  to  set  It  out  In  fuU.    It  reads: 

"Plaintiffs  for  their  cause  of  action  state 
that  they  are  engaged  in  the  real  estate  business, 
and  that  their  principal  office  and  place  of  busi- 
ness is  located  in  Kansas  City,  Mo. 

"Plaintiffs  farther  state  that  on  or  about  the 
5th  day  of  May,  1911,  defendants  were  the  own- 
ers of  a  certain  tract  of  real  estate  situated  in 
De  Soto  county,  Fla.,  and  known  as  the  Indian 
'  Prairie  tract,  and  containing  one  hundred  eighty 
thousand  (180,000)  acres  more  or  less,  and  whUe 
the  owner  of  said  real  estate  and  on  or  about 
April  1,  1011,  solicited  plaintiffs  to  act  as  their 
agents  in  and  for  the  purpose  of  procuring 
persons  to  purchase  the  same  to  enter  into  a 
contract  of  purchase  thereof,  upon  such  terms 
and  conditions  as  the  defendants  and  the  pur- 
chasers procured  might  agree. 

"Plaintiffs  further  state  that  it  was  orally 
agreed  between  the  defendants  at  said  time  that 
the  agents  procuring  purchasers  as  aforesaid 
sbo\ila  be  paid  a  commission  for  procuring  same 
of  fifty  (oO)  cents  per  acre  for  each  acre  of 
real  estate  sold  as  aforesaid. 

"Plaintiffs  further  state  that  it  was  also  oral- 
ly agreed  that  the  aforesaid  commission  of  50 
cents  per  acre  should  be  divided  among  the 
agents  as  fc^ows,  to  wit:  One-'third  to  be  paid 
to  what  the  parties  hereto  termed  the  "Florida 
End."  and  two-thirds  to  what  was  termed  the 
"Kansas  City  End."     That  the  plaintiffs  and 


Perry  McCollo)%h  constittited  the  Kansas  City 
end ;  that  Perry  McCoUough  was  to  be  paid 
for  his  services,  in  connection  with  the  afore- 
said sale,  such  amount  of  that  portion  which 
was  to  be  paid  to  the  Kansas  City  eud  as  the 
plaintiffs  and  said  Perry  McCollough  might 
agree  upon;  that  plaintiffs  and  Perry  McCol- 
lough have  agreed  that  defendants  should  pay 
the  said  Perry  McCollough  the  sum  of  $12,833 ; 
and  that  plaintiffs  have  advised  defendants  of 
the  said  amount  to  be  paid  to  said  Perry  Mc- 
Collough. [And  that  defendants  agreed  to  pay 
said  sum  of  $ie,8SS  to  said  MeCoUo.ugh.'i 

"Plaintiffs  further  state  that  it  was  also  oral- 
ly agreed  that  defendants  were  to  deduct  from 
the  aforesaid  commission  the  sum  of  10  cents 
per  acre  for  each  acre  sold,  which  amount  de- 
ducted was  to  be  paid  to  one  named  McClough- 
Hn,  provided  the  defendants  were  or  became 
liable  to  the  said  McCloughlin  for  commission 
on  account  of  the  aforRsnid  sale;  and  plaintiffs 
further  state  that  the  defendants  did  not  become 
liable  to  the  said  McClonghlin  for  commission 
as  aforesaid. 

"Plaintiffs  further  state  that  it  was  also  oral- 
br  ntrreed  that  the  defendants  were  to  deduct 
$20,000  from  the  aforesaid  commission,  which 
amount  was  to  be  paid  to  Jacksonville,  Fla., 
agents  for  the  land,  provided  that  the  defend- 
ants were  or  became  liable  to  said  agents  on 
account  of  said  sale;  but  plaintiffs  further 
state  that  the  defendants  did  not  become  liable 
to  Jacksonville,  Fla.,  agents  as  aforesaid. 

"Plaintith  further  state  that  they  acted  upon 
the  aforesaid  solicitation  and  became  the  agents 
of  defendants  for  the  aforesaid  purpose;  that, 
in  pursuance  of  and  in  full  compliance  with 
said  agency,  they  procured  Robert  J.  Martin 
and  Joseph  H.  Borders  as  purchasers  therefor, 
who  were  and  still  are  reatly,  willing,  and  able 
to  purchase  and  pay  for  said  property  as  afore- 
said r  that  the  said  Robert  J.  Martin  and  Jos- 
eph II.  Borders  and  the  defendants  entered  into 
a  contract  of  purchase  therefor  on  or  about 
May  5,  1911,  upon  terms  mutually  agreeable 
to  them  and  the  defendants:  that  the  said  Rob- 
ert J.  Martin  and  Joseph  H.  Borders  were  and 
still  are  ready,  willing,  and  able  to  perform  said 
contract  of  purchase  as  aforesaid,  but  that,  after 
said  sale  and  agreement  of  purchase  and  sale, 
said  Robert  J.  Martin  and  Joseph  H.  Borders 
caused  an  examination  of  the  records  to  be  made 
whpreby  it  was  disclosed  that  the  defendants  did 
not  have  good  title  to  the  said  tract  and  could 
not  carry  out  the  terms  of  said  sale  pf  the  con- 
tract of  sale,  and,  for  that  reason  and  no  other, 
said  Robert  J.  Martin  and  Joseph  H.  Borders 
refused  to  consummate  said  sale  and  said  con- 
tract of  purchase. 

"Plaintiffs  further  state  that  on  account  of  the 
premises  defendants  are  indebted  to  plaintiffs 
for  the  sum  of  $47,166,  and  that  plaintiffs  have 
demanded  payment  of  defendants  of  the  afore- 
said sum,  but  that  defendants  have  refused  and 
still  refuse  to  pay  the  same. 

"Wherefore,  plaintiffs  pray  judgment  against 
defendants  in  the  sum  of  $47,166,  and  for  inter- 
est thereon  at  the  rate  of  six  per  cent.  (6%) 
from  Hay  5,  1911,  and  for  the  costs  of  this  ac- 
tion." 

The  answer  was  a  general  denial  In  the 
very  shortest  form.  The  clause  In  brackets 
and  underscored  In  the  foregoing  petition  was 
an  amendment  to  the  petition  permitted  by 
the  court  after  the  close  of  all  the  evidence, 
so  as  to  make  the  petition  conform  to  the 
proof,  as  claimed  here  by  the  plaintiffs. 

Under  the  Instructions  of  the  court  the 
Jury  returned  a  verdict  for  plaintiffs  In  the 
sum  of  $49,336.15,  and  from  the  Judgment 
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tered  on  sncb  verdict,  the  defendants  have 
appealed.    The  assignment  of  error  here  is: 

"(I)  The  court  erred  in  overruling  the  defend- 
ants' objection  to  the  introduction  of  any  evi- 
dence under  the  petition. 

"(2)  The  court  erred  in  overruling  the  defend- 
ants' demurrer  to  the  evidence  at  the  close  of 
plaintiffs'  case. 

"(3)  The  court  erred  in  overruling  the  defend- 
ants' demurrer  to  all  the  evidence  at  the  close  of 
the  case. 

"(4)  The  court  erred  in  permitting  the  plain- 
tiffs to  nmend  their  petition  as  it  \yas  amended 
at  the  close  of  the  case. 

"(5)  The  court  erred  in  overruling  the  defend- 
ants' motion  to  strike  the  petition  as  amended 
&om  the  files. 

"(8)  That  the  court  erred  in  giving  instruc- 
tions Nos.  1,  6,  and  6,  as  asked  by  the  plain- 
tiffs." 

Clauses  1,  2,  and  S  of  the  above  assign- 
ment of  error  go  to  the  same  question.  Coun- 
sel for  appellants  so  state  In  their  brief. 
They  say  In  their  statement  of  the  case: 

"Upon  plaintiffs'  offer  to  introduce  testimony 
at  the  opening  of  the  case,  the  defendants  object- 
ed to  any  evidence  under  the  petition,  for  the 
reason  the  petition,  upon  its  face,  shows  a  suit 
pending  upon  a  joint  contract  where  all  the 
Joint  obhgees  were  not  parties,  plaintiff  or  de- 
fendant, and  that  the  plaintiffs  had  no  legal 
capacity  to  sue.  (Record,  26.)  At  the  close  of 
plaintiffs'  case  (Record,  266)  and  again  at  the 
close  of  the  whole  case  (Record  559)  the  defend- 
ants offered  demurrer  to  plaintiffs'  evidence  up- 
on the  same  ground.  This  objection  and  these 
demurrers  were  overruled  by  the  court,  who  im- 
mediately thereafter,  and  over  defendants'  objec- 
tion, permitted  plaintiffs  to  amend  their  petition 
by  interlineation  as  follows." 

The  fourth  and  fifth  clauses  go  to  a  single 
question,  as  is  evident  from  a  reading  there- 
of. The  sixth  goes  to  error  in  giving  instmc- 
tions.  Upon  these  assignments  we  have  but 
three  questions  for  consideration.  This  sufiEl- 
clently  outlines  the  case. 

[1]  I.  The  first  three  assignments  of  error, 
as  will  appear  from  our  statement,  go  to 
the  one  question,  1.  e.,  that  there  la  a  defect 
in  the  parties  plaintiff.  This  was  the  chief 
battle  line  pitched  below,  but  In  our  Judg- 
ment pitched  too  late.  It  should  be  noted 
that  the  defendant  answered  by  a  simple  gen- 
eral denial.  A  defect  of  parties  plaintiff  or 
defendant  Is  not  suggested  In  this  answer. 
Section  18(X),  R.  S.  1909,  so  far  as  applicable, 
reads: 

"The  defendant  may  demur  to  the  petition, 
when  it  shall  appear  upon  the  face  thereof,  ei- 
ther: •  •  •  or,  fourth,  that  there  is  a  defect 
of  parties  plaintiff  or  defendant." 

Under  this  section,  if  the  defect  appears 
upon  the  face  of  the  petition  it  must  be  rais- 
ed by  demurrer,  and  If  an  answer  is  filed  it 
is  waived,  unless  preserved  In  the  answer. 
This  section  1800,  supra,  is  supplemented  by 
section  1804,  R.  S.  1909,  which  reads: 

"When  any  of  the  matters  enumerated  In 
section  1800  do  not  appear  upon  the  face  of  the 
petition,  the  objection  may  be  taken  by  answer. 
If  no  such  objection  be  taken,  either  by  demur- 
rer or  answer,  the  defendant  shall  be  deemed 
to  have  waived  the  snme,  excepting  only  the 
objection  to  the  jorisdlction  of  the  court  over 
the  subject-matter  of  the  action,  and  excepting 
the  objection  that  the  petition  does  not  state 
facts  suffident  to  constitute  a  cause  of  action." 


In  oar  statement  of  the  case  we  have  quot- 
ed in  full  from  appellants'  statement  of  the 
case,  which  shows  the  exact  objections  to 
this  petition.  These  objections  do  not  go  to 
the  jurisdiction  of  the  court  over  the  subject- 
matter  of  the  action,  nor  do  they  go  to  the 
point  that  the  petition  states  no  cause  of  ac- 
tion. In  other  words  the  parties  did  not  un- 
dertake to  bring  themselves  within  the  excep- 
tions stated  in  section  1804,  supra.  This  was 
no  doubt  for  the  very  good  reason  that  the 
petition  did  not  fall  within  either  of  the  ex- 
ceptions contained  In  the  statute.  Under  the 
statutes  aforesaid,  and  under  an  unbroken 
line  of  cases  In  this  state,  even  If  there  was 
a  defect  of  parties,  the  matter  was  waived 
by  the  action  of  the  defendants  in  filing  a 
general  denial,  and  proceeding  to  a  trial  up- 
on such  an  answer.  Crenshaw  v.  Ullman, 
113  Mo.  loc.  clt.  637,  638,  20  S.  W.  1077: 
Hudson  V.  Wright,  204  Mo.  loc.  clt  424,  103 
S.  W.  8;  Gardner  v.  Robertson,  208  Mo.  loc. 
cit.  606,  106  S.  W.  645 ;  McKee  v.  Downing, 
224  Mo.  loc.  clt.  129,  124  S.  W.  7;  Barnard 
V.  Keathley,  230  Mo.  loc  clt.  222.  180  8.  W. 
306;  Norton  v.  Reed,  253  Mo.  loc.  clt  254, 
161  S.  W.  842. 

[2]  II.  This  brings  us  to  the  second  prc^K)- 
sltlon  raised  in  the  assignment  of  error: 
Was  there  error  in  permitting  the  amend- 
ment to  the  petition  at  the  close  of  the  evi- 
dence? The  plaintUTs  had  sued  as  if  upon 
a  severable  contract.  They  proceeded  upon 
the  theory  that  their  commission,  by  the 
contract,  had  been  separated  definitely  from 
commissions  going  elsewhere.  They  had 
charged  in  the  petition  that,  under  the  con- 
tract with  defendants,  the  defendants  were 
to  pay  McCoUough  the  sum  of  $12,833,  which 
was  to  be  deducted  from  two-thirds  of  the 
whole  commission,  and  the  remainder  of  such 
two-thirds  was  to  be  paid  to  plaintiffs.  The 
evidence  in  the  case  tends  to  show  that  this 
trade  was  hanging  fire  for  some  time.  It 
further  tends  to  show  that  Stcwe  and  the 
members  of  his  crowd .  were  not  satisfied  with 
the  conduct  of  McCoUough.  That,  whilst  the 
negotiations  were  going  on,  the  plaintiffs  had 
a  clear  understanding  with  defendants  and 
McCoUough  that  McCoUough  was  to  receive 
only  $12,833  for  his  services,  and  the  plain- 
tiffs the  remainder  of  two-thirds  of  the  whole 
commission  of  50  cents  per  acre,  provided 
the  other  matters  mentioned  In  the  petltloo 
did  not  have  to  be  taken  care  of  by  the  de- 
fendants. The  evidence  of  the  plaintiffs 
tends  to  show  that  the  defendants  expressly 
agreed  to  pay  this  sum  of  912,838  to  McCol- 
lough  In  the  event  of  the  sale.  With  this 
character  of  evidence  before  the  court,  the 
court  permitted  one  paragraph  of  the  pett- 
tfon  to  be  amended  by  adding  the  words  "and 
that  said  defendants  agreed  to  pay  said  sam 
at  $12,833  to  said  McCoUough."  ao  that  said 
paragraph  when  amended  thus  read: 

"Plaintiffs  further  state  that  it  was  also  oral- 
ly agreed  that  the  aforesaid  commission  of  50^ 
cents   per   acre   should    be   divided   amonx    th< 
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ageuts  as  foUowB,  to  wit;  One-tUrd  to  be  paid 
to  what  the  parties  hereto  termed  the  "Florida 
End,"  and  two-tbirda  to  what  was  termed  the 
"Kansas  City  End."  That  the  plaintiffs  and 
Perry  McCoUough  constituted  the  Kansas  City 
end;  that  Perry  McCoUough  was  to  be  paid 
for  his  services  in  connection  with  the  aforesaid 
sale  amount  of  that  portion  which  was  to  be 
paid  to  the  Kansas  City  end  as  the  plaintiffs 
and  said  Perry  McCoUough  might  agree  opon; 
that    plalntifts    and    Perry    M(;Collou«h    nave 


agreed    that   defendants   should    pay    the 
Perry  McCollough   the   sum   of  $12,833 ; 


said 
and 


that  plaintiffs  have  advised  deffendanta  of  the 
said  amount  to  be  paid  to  said  Perry  McCol- 
lough and  that  defendantt  agreed  to  pay  taid 
turn  of  fl2,SSS  to  taid  McCollough." 

The  underlined  clause  is  the  one  added. 
This  amendment  simply  made  the  pleading 
conform  to  the  facts  proven.    The  statutes 
of  the  state  (sections  1846,  1847,  and  1848, 
R.  S.  1909)  expressly  authorize  such  amend- 
ments to  be  made,   unless  the  amendment 
changes  the  cause  of  action.    We  have  set  out 
the  whole  petition  4n  this  case,  as  well  as  the 
amendment,  and  it  cannot  be  said  that  the 
amendment  changed  the  cause  of  action.    The 
original    petition    alleged    that    defendants 
agreed  to  divide  the  two-thirds  of  the  com- 
mlstdon  between  plaintiffs  and  McCollough, 
Itaying  to  McCollough  such  part  thereof  as 
plaintiffs  and  McCollough  might  agree  upon, 
and  further  alleged  that  they  (plaintiffs  and 
•McCollough)   had  agreed   upon   $12,833   and 
uotlfled  defendant  of  that  fact.    From  this  It 
will   be  observed  that  the  petition   as   first 
drawn  charges  that  some  definite  sum  should 
be  agreed  upon  for  McCollough,  and  that  de- 
fendants promised  to  pay  such  sum  to  Mc- 
Collough.   Here  Is  an  alleged  promise  to  pay 
by   defendants  to  McCollough  direct,  and  a 
further  pr<Mulse  to  pay  to  plaintiffs  direct  the 
remaining  portion  of  two-thirds  of  the  com- 
mission.    The  added  words  only  emphasize 
(he  agreement  already  pleaded.    It  does  not 
change  the  cause  of  action.     I   doubt  very 
much   whether  there  was  necessity  for  the 
amendment,  but  the  evidence  clearly  support- 
ed it,  and  the  discretion  of  the  trial  court  in 
Iiertnltting  It  under  our  statutes  should  not 
be  disturbed. 

III.  The  instructions  complained  of  by  ap- 
pellants are  as  follows: 

"(1)  The  court  instructs  the  Jury  that  if  they 
find  and  believe  from  the  evidence  that  the  de- 
fendant Graham,  one  of  the  owners  of  the  In- 
dian Prairie  tract,  acting  for  himself  and  his 
codefendants,  McConnell,  Dean,  McMillan,  Cat- 
lett.  and  King,  having  authority  from  his  said 
codefendants  to  do  so,  stated  to  the  witness, 
McCollough,  that  said  land  was  for  sale;  that 
the  net  price  placed  upon  the  same  by  the  own- 
ers was  $3.50  per  acre ;  that,  if  said  sale  was 
made  for  the  sum  of  $4  per  acre,  said  owners 
would  pay  50  cents  per  acre  to  the  agents  pro- 
curing a  purchaser  upon  terms  of  payment  satis- 
factory to  the  owners;  that  thereafter  said  Mc- 
C^ollough  communicated  this  propeaition  to  the 
plujntiffs;  that  thereupon  Robert  $.  Stone  with 
his  coplaintiffs  did  introduce  said  McCollough 
to  R.  J,  Martin,  representing  the  firm  of  Martin 
&  Borders  as  a  purchaser;  that  negotiations 
for  the  sale  of  said  land  to  Martin  &,  Borders 
were  then  commenced,  which  resulted  in  the 
making  of  the  contract  of  sale  introduced  in 
eTidence  between  said  Martin  &  Borders  and  the 


owners  of  the  land,  and  that  said  Martin  9i 

Borders  were  financially  able  to  carry  out  the 
terms  of  said  contract,  then  your  verdict  should 
be  for  the  plaintiffs." 

"(5)  The  court  instructs  the  jury  that  if  you 
find  the  issues  for  the  plaintiffs,  as  submitted 
in  the  other  instructions,  and  further  find  that 
nothing  was  said  between  plaintiffs  and  the  de- 
fendants as  to  the  time  the  commissions,  if  any, 
were  to  be  paid,  then  the  same  were  due  and 
payable  immediately  upon  the  execution  of  the 
contract  introduced   in  evidence. 

"(6)  If  you  find  a  verdict  for  the  plaintiffs  it 
should  be  for  the  sum  of  $47,166.67,  with  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum 
from  the  5th  day  of  July,  Wll," 

[3]  Instruction  No.  1  is  well  within  the 
pleadings  in  this  case,  and  it  is  well  within 
the  evidence  offered  by  the  plalntiEfs.  The 
testimony  In  behalf  of  plaintiffs  Is  that  the 
whole  commission  was  to  be  50  cents  per 
acre,  if  the  land  was  sold  for  $4  per  acre. 
This  of  course  was  to  Include  also  the  pay- 
ment of  10  cents  per  acre  to  McCloughlln 
and  $20,000  to  the  Jacksonville,  Fla.,  agents, 
if  defendants  became  liable  therefor.  This 
Instruction  does  not  undertake  to  go  further 
than  to  say  to  the  Jury  that  they  should  find 
for  the  plaintiffs,  if  the  evidence  sho^yed  a 
contract  betw^een  the  parties  as  therein  stat- 
ed. For  defendants  there  was  some  evidence 
that  the  commission  should  be  the  difference 
between  the  amount  of  $3.60  per  acre  net  to 
defendants  and  the  selling  price,  and  that 
this  was  the  contract  Had  they  desired  to 
submit  this  theory  of  the  contract  to  the  Jury, 
they  should  have  asked  an  appropriate  in- 
struction. The  instruction  given,  as  stated, 
is  well  within  the  pleadings  and  the  evidence 
offered  by  plaintiffs.  It  was  their  theory  of 
the  contract.  We  see  no  error  in  it.  On  the 
other  hand,  if  the  Jury  did  not  find  such  to 
be  the  contract  they  could  not  have  found 
for  the  plaintiff.  Plaintiffs  do  not  sue  in 
quantum  meruit,  but  on  a  specified  contract 
for  two-thirds  of  a  commission  of  50  cents 
per  acre,  less  $12,833  which  they  plead  was 
to  be  paid  to  McCollough. 

[4]  IV.  Instruction  No.  6  is  not  erroneous. 
The  evidence  shows  that  the  defendants  had 
Stone,  one  of  tlie  plaintiffs,  bring  a  repre- 
sentatlTe  of  the  purchaser  to  Florida,  and, 
after  this  representative  viewed  the  lands,  the 
defendants  entered  Into  a  written  contract  of 
sale  for  the  property,  fixing  the  terms  there- 
of. By  entering  Into  this  written  contract 
they  accepted  the  purchasers  brought  to  them 
by  the  plaintiffs  in  this  case,  and  the  com- 
mission thereupon  became  due  to  plaintiffs. 
This  question  was  thoroughly  threshed  out 
In  Knisely  v.  Leatbe,  2o6  Mo.  loc.  dt.  372 
et  seq.,  166  S.  W.  267.  The  Instructloa  seem- 
ingly was  bottomed  upon  the  Kulsely  Case, 
although  it  may  have  been  gathered  from 
some  of  the  many  cases  dted  in  the  Knlsely 
Case.  At  any  rate  It  properly  declares  the 
law.  When  Stone  (for  the  plaintifls)  took 
his  proposed  purchasers,  or  their  agents,  to 
the  defendants  (as  he  did)  and  these  defend- 
ants 
Inglntoi 


defendants  (as  he  did)  and  these  defend-   ^^^  i 

then  accepted  such  ptfrcha^s  by  enteit  (-jQQQJ^ 
nto  a  written  contract  oC  sale  with  them,  O 


^a 


187  SOUTHWESTERN  RSPORTER 


(Ma 


as  they  did,  then  the  commission  became 
due,  unless  by  special  agreement  a  different 
time  of  payment  was  fixed.  It  should  be  add- 
ed that  the  sale  fell  through,  but  by  no  de- 
fault of  the  purchasers  furnished,  but  be- 
cause of  defendants'  inability  to  show  title. 
But  this  Is  immaterial.  Plaintiffs  had  a 
right  to  their  commission  when  the  contract 
of  sale  was  entered  into  between  the  pur- 
chasers and  the  defendants.  This  instruc- 
tion was  proper. 

[5]  V.  The  serious  question  in  this  case  Is 
the  propriety  of  instruction  No.  6  for  the 
plaintiffs,  supra.  This  instruction  told  the 
jury  that  if  they  found  for  the  plaintiffs 
they  should  find  for  them  in  the  sum  of  $47,- 
166.67,  with  interest  at  6  per  cent,  from 
July  5,  1911.  The  date  fixed  is  the  date  this 
suit  was  originally  filed,  and  therefore  the 
date  of  demand.  This  is  a  peremptory  In- 
struction as  to  the  amount  of  the  verdict,  If 
there  was  a  finding  for  the  plaintiffs. 
Should  such  an  Instruction  have  been  given 
under  the  pleadings  and  evidence?  In  the 
petition  the  plaintiffs  say  that  there  were 
two  contingencies  which  might  have  reduced 
the  amount  to  which  they  were  entitled.  In 
the  petition  they  concede  that,  if  the  defend- 
ants became  liable  to  one  McCloughlln  for 
10  cents  per  acre,  this  should  be  first  de- 
ducted, thus  leaving  the  plaintiffs  only  en- 
titled to  two-thirds  of  40  cents  per  acre,  less 
the  $12,833  to  McCollough.  They  next  say 
in  their  petition: 

"Plaintiffs  further  state  that  it  was  also  oral- 
ly Hcreed  that  the  defendants  were  to  deduct 
$20,000  from  the  aforesaid  commission,  which 
amount  was  to  be  paid  to  Jacksonville.  Fla., 
agents  for  the  land,  provided  that  the  defendants 
were  or  became  liable  to  said  agents  on  account 
of  said  sale ;  but  plaintiffs  further  state  that 
the  defendants  did  not  become  liable  to  Jackson- 
ville, Fla.,  agents  as  aforesaid." 

As  to  the  10  cents  per  acre,  this  turns  out 
to  be  a  man  by  name  of  Mulbolland,  instead 
of  McCloughlin,  as  stated  in  the  petition. 
The  title  to  the  land  stood  in  the  name  of 
McConnell.  He  testifies  that  he  engaged 
MnlhoUand  to  try  to  sell  the  land,  but  re- 
served the  right  for  the  owners  to  sell.  He 
says  that,  inasmuch  as  Mulholland  was  to 
take  all  of  his  immediate  time  In  an  ^ort  to 
sell,  he  told  him  that  he  would  allow  him  10 
cents  per  acre,  if  they-  sold  the  land,  whilst 
he  had  it.  It  appears  that  McConnell,  after 
the  sale  to  Martin  &  Borders,  Involved  in 
this  suit,  notified  Mulholland  not  to  go  fur- 
ther in  his  efforts  to  sell,  as  the  land  had 
been  sold.  Mulholland  came  to  Jacksonville, 
and  McConnell  settled  with  him  for  $1,250. 
Of  this  sum  Mulholland  owed  McConnell  $1,- 
000,  and  McConnell  canceled  the  debt  and 
gave  him  $250  in  cash.  This  Is  the  10  cents 
per  acre  mentioned  in  the  petition.  There 
was  a  liability  of  at  least  $1,250  on  this  mat- 
ter, or  at  least  evidence  tending  to  show  such 
a  liability.  This  Instruction  cut  off  this  evi- 
dence from  the  Jury. 

There  is  evidence  in  the  case  from.botlt  Mc- 


Connell and  Graham  that  Graham,  althou^ 
a  part  owner,  was  authorized  to  sell  at  a 
fixed  figure,  and  given  the  privilege  of  keep- 
ing or  disposing  of  aU  he  could  get  above 
that  figure  as  he  saw  fit.  Under  this  evi- 
dence Graham  was  to  pay  all  expenses  of  his 
efforts  to  sell.  The  evidence  tends  to  show 
that  this  is  the  $20,000,  spoken  of  in  plain- 
tiffs' petition.  With  this  evidence  in  the  rec- 
ord, this  instruction  No.  6  was  error.  Even 
on  plaintiffs*  theory  of  the  case,  both  these 
matters,  the  $1,250  to  Mulholland  and  the 
claim  of  Graham,  should  have  been  present- 
ed to  the  jury  by  proper  Instructions  and  the 
jurj-  left  to  determine  the  question  as  to 
whether  or  not  these  sums  should  be  first  de- 
ducted from  the  50  cents  per  acre  commis- 
sion, before  it  was  divided  Into  the  one  and 
two  thirds.  We  can  see  no  theory  upon 
which  the  court  can  be  Justified  in  giving  this 
peremptory  instruction. 

[8]  If  these  sums,  with  interest  thereon, 
could  be  lopped  off  of  the  judgment,  we 
might  see  our  way  clear  to  affirm  as  to  the 
remainder;  but  we  have  no  right  to  so  do 
as  to  the  $20,000  items,  a  disputed  matter, 
unless  plaintiff  should  waive  this  matter. 

For  the  error  in  giving  instruction  No.  6, 
the  Judgment  will  have  to  be  reversed  and 
I  the  cause  remanded.  It  is  so  ordered.  All 
concur. 

PER  CURIAM.  In  this  case  we  have  two 
matters  pending:  (1)  A  motion  by  resiwnd- 
ents  for  a  rehearing,  and  (2)  in  the  event 
that  such  motion  is  overruled,  then  resiwud- 
ents  ask  leave  to  waive  the  sum  of  $21.2-'>0, 
and  interest  on  same  from  May  5,  1911.  and 
that  the  Judgment  be  affirmed  for  tlie  re- 
mainder. To  the  latter  step  the  apiK-llant 
objects.  We  see  nothing  in  the  motion  for 
rehearing  vpon  which  to  change  our  former 
views  as  in  the  opinion  expressed,  and  such 
motion  is  therefore  overruled. 

[7]  When  the  former  opinion  was  written, 
it  appeared  to  us  that  there  was  an  undoubt- 
ed right  of  recovery  in  plaintiffs  except  as 
to  two  disputed  items.  On  one  of  these  dis- 
puted items  the  liability  was  shown  by  de- 
fendants to  be  only  $1,250.  The  other  Item 
was  for  $20,000.  These  two  items  the  plain- 
tiffs now  offer  to  waive,  in  pursuance  of  a 
suggestion  in  our  opinion.  Plaintiffs  sued 
for  $47,166,  which  amount  included  these 
two  items,  aggregating  $21,250.  The  date  of 
demand  was  May  5,  1911.  The  Jury  calculat- 
ed interest  on  $47,166  at  6  per  cent  from 
May  5,  1911,  and  returned  a  verdict  for  $49,- 
336.15.  With  the  waiver  of  these  two  items, 
this  verdict  should  be  reduced  by  the  sum  of 
$21,250,  -with  Interest  thereon  at  6  per  cent, 
from  May  5,  1911  to  April  11,  1912,  gires 
the  aggregate  of  $22,440.  This  aggregate 
should  be  taken  from  the  verdict  of  $4!).- 
3.36.15,  which  leaves  $26,896.15.  With  the 
waiver  of  the  two  disputed  items,  the  amount-^ 
due  plaintiff  on  AprU  11,  1912,  was  *iM.-^, 
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896.15,  wbich  should  bear  6  p«r  cent,  from 
that  date.  The  application  of  re^ondents  to 
waive  the  two  diairated  items  above  stated  is 
sustained,  and,  to  the  end  that  the  matter 
may  be  closed,  we  will  enter  Judgment  here 
for  the  aald  sum  of  $26,896.16,  together  with 
interest  thereon  from  April  11,  1912,  at  the 
rate  of  6  per  cent  per  annum. 

Our  former  opinion  la  therefore  modified 
as  herein  indicated  and  judgment  ordered 
here  as  above  indicated,  which  judgment  shall 
be  satisfied  upon  the  payment  of  the  aggre- 
gate sum  of  ^6,S96.15,  and  6  per  cent,  inter- 
est added  thereto  from  April  11,  1012.  to  the 
date  of  the  payment  of  our  judgment.  It  is 
so  ordered.    All  concur. 


HE.VGT  et  al.  v.  Mir.LER  et  al.    (No.  17360.) 

(Supreme  Ckturt  of  Missouri,  Division  No.  1. 

June  2,  1916.    Kelieoriug  Denied 

July  3,  1916.) 

1.  Quieting    Title    <S=>30(2)— Pabtiss    Db- 
fendant — statute. 

LTnder  Rev.  St  1909,  |  2535,  authorizing 
the  court  to  determine  in  smts  to  quiet  title  all 
rights,  etc.,  affecting  the  property,  where  appel- 
lants were  the  only  remaining  active  parties  de- 
fendant in  such  a  suit  when  they  went  to  trial, 
their  claim  being  to  the  same  land  and  under  the 
same  title  and  as  tenants  in  common,  there  was 
no  misjoinder  of  parties  defendant  fatal  to  judg- 
ment for  plaintiff,  though  there  were  numerous 
other  defendants. 

[E3d.  Note.— For  other  cases,  see  Quieting  Ti- 
tle,  Cent  Dig.  §  65;    Dec.  Dig.  «=>30(2)!] 

2.  Appeal  and    E^bob  <g=)714(l)— Review- 
Evidence. 

On  appeal  in  suit  to  quiet  title,  the  Supreme 
Court  was  warranted  in  turning  to  a  compro- 
mise agreement,  not  formally  in  evidence,  upon 
which  defendants  based' their  objection  that  the 
patent  under  which  plaintiff  claimed  was  void. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  2058,  2969 ;  Dec.  Dig.  ^=» 
714(1).] 

3.  EVIDBNCE     «=»83(4)— Pkesumptiobtb— COK- 
3IISSIONEB— Execution  of  Autiiobitt. 

On  appeal  in  suit  to  quiet  title,  where  plain- 
tiffs, claimed  under  a  special  commissioner  to 
convey  for  a  county  lands  described  in  a.  com- 
promise agreement,  it  will  be  presumed  that  such 
commissioner  properly  executed  his  authority. 

[Ed.    Note.— For    other   cases,    see   Evidence, 
Cent.   Dig.  |  106;   Dec.  Dig.  <8=»83(4).] 

4.  QtJiETiNo     Title     igrslB— Patent     frou 

COtTKTT— AOTHOBITT  TO  MaKB— PBICLtTSION 

FBOM  Kaisino  Question. 

Where  plaintiff  claimed  under  a  county 
through  the  patent  of  a  special  commissioner, 
and  the  county  abided  the  effect  of  his  convey- 
ance for  40  years,  defendants  could  not  raise 
the  question  that  the  patent  was  void  because 
the  compromise  agreement  under  which  it  was 
made  did  not  empower  the  commissioner  to  con- 
vey to  the  particular  grantee,  except  upon  proof 
that  the  commissioner  deviated  from  his  power. 

[Kfl.   Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  $  47;  Dec.  Dig.  «=»16.) 

5.  QtjiETiNO     Tttle     ®=>44(4)— Bubden     of 
Pboof. 

In  suit  to  quiet  title  between  parties  claim- 
ing under  a  county,  plaintiffs  must  make  a  prima 
facie  showing  of  title  in  themselves  before  they 


can  have  a  decree  declaring  defendant's  claim  in- 
valid. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §  91 ;   Dec.  Dig.  <g=44(4).] 

6.  Evidence     «=>36C(11)— Authentication— 
Paient  fob  Land— Authobitt  of  Obantob. 

In  suit  to  quiet  title  between  parties  claim- 
ing under  a  county,  the  patent  offered  by  plain- 
tiffs was  ineffectusj  to  prove  a  conveyance  by 
the  county,  in  the  absence  of  showing,  by  proof, 
admission,  or  reasonable  inference,  that  the 
county  court  appointed  the  grantor  to  execute 
the  patent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g§  1534-1038;  Dec.  Dig.  «£=>30U(11).] 

7.  Evidence  <g=>83(4)—PBE8uirPTi0N— Execu- 
tion OF  AUTHOBITY  by  COMMISSIONEB. 

No  presumption  of  authority  attends  the  ex- 
ecution of  a  patent  for  a  county  by  one  describ- 
ing himself  therein  as  commissioner;  there  be- 
in^  no  commissioner  until  the  county  court  ap- 
points one. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  g  105;    Dec.  Dig.  <g=s>83(4).] 

8.  Appeal   and   Ebbob   «=s>882(7)— Review- 
Invited  Ebbob. 

In  suit  to  quiet  title  between  parties  claim- 
ing under  a  county,  where  defendant's  counsel 
treated  a  certain  compromise  agreement,  on 
which  the  authority  of  the  commissioner  who 
executed  the  county's  patent  to. plaintiffs'  prede- 
cessor depended,  as  before  the  court,  basing  ob- 
jections on  it  and  asking  for  a  ruling  involving 
its  construction,  counsel  for  defendant  invited 
the  court  to  consider  and  rule  upon  the  agree- 
ment, and  will  not  be  beard  to  say  on  appeal 
that  the  trial  court  erred  in  accepting  his  in- 
vitation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3597 ;  Dec.  Dig.  <S=jS82(7).] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;  W.  S.  C.  Walker,  Judge. 

Action  by  Louis  W.  Heagy  and  others 
against  Joseph  J,  Miller  and  others.  From  a 
judgment  for  plaintiffs,  defendants  appeal. 
Judgment  affirmed. 

Andrew  W.  Hunt,  of  Bloomfleld,  for  appel- 
lants. Wammack  &  Welborn,  of  Bloomfleld, 
for  respondents. 

BLAIR,  J.  Defendants  appeal  from  a 
Judgment  of  the  Stoddard  circuit  court  quiet- 
ing In  plaintiffs  the  title  to  157.96  acres  of 
land  In  Stoddard  county.  This  suit  was  be- 
gun against  Joseph  J.  Miller  and  32  others 
and  their  tmknown  widows,  widowers,  heirs, 
and  devisees.  All  defendants  except  Isaac 
G.  King,  Jacob  A.  Berry,  and  Ida  K.  Berry, 
widow  of  Pinkney  J.  Berry,  defaulted,  and 
final  judgment  went  against  them.  King  an- 
swered, and  then  appeared  no  further,  and 
judgment  went  against  him.  The  Berrys 
went  to  trial  on  a  joint  answer,  claiming  as 
tenants  in  common  title  to  a  part  of  the 
land,  lots  6  and  7,  section  6,  township  27, 
range  12,  and  setting  up  misjoinder  of  par- 
ties, averring  that  the  several  original  de- 
fendants claimed  distinct  parcels  of  land  de- 
scribed In  the  petition. 

It  was  admitted  the  lands  Involved  are 
swamp  lands  and  that  the  title  thereto  pass- 
ed to  the  state  under  the  act  of  Congress  of 
September  28,  1850  (9  Stat.  p.  519,  c.  84), 
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thereafter  passed  from  tbe  state  Into  Stod- 
dard county.  Stoddard  county  Is  the  com- 
mon source  of  title.  Respondents  claim  title, 
by  meane  conveyances,  under  John  J.  Crytes, 
whose  title  depended  upon  the  validity  and 
effectiveness  of  a  patent,  dated  June  19,  1869, 
executed  to  him  by  Alfred  Elzroth  which  pat- 
ent Is  Identical  In  form  and  substance,  except 
with  respect  to  the  land  described  and  gran- 
tee named,  with  those  set  out  In  Keaton  v. 
Hamilton,  264  Mo.  loc.  dt.  570,  571, 176  S.  W. 
967,  and  Simpson  v.  Stoddard  County,  173 
Mo.  loc.  clt.  441,  73  S.  W.  700.  To  support 
their  claim,  appellants  ottered  In  evidence  an 
order  of  the  county  court  of  Stoddard  county 
of  date  February  11,  1869,  directing  Its  clerk 
to  certify  to  the  state  register  of  lands  that 
Wm.  G.  Phelan  and  David  J.  Hicks  had 
made  full  payment  for  50,000  acres  of  land, 
including  that  now  in  suit  This  order  In- 
cluded a  recital  that  Phelan  and  Hicks  were 
eniplojed,  as  attorneys,  to  recover  140,000 
acres  of  land  sold  under  execution  in  favor 
of  Lewis  M.  Ringer,  and  that  they  were  to 
receive  the  land  as  their  fee  for  prosecuting 
suits  therefor  in  their  own  name  and  at  their 
own  cost.  This  order  was  excluded  from  evi- 
dence. 

It  was  agreed  tbe  officials  of  Stoddard 
county  annually  had,  since  1869,  assessed  for 
taxes  the  land  involved,  and  that  respondents 
and  those  under  .whom  they  daUn  had  paid 
nil  taxes  thereon  excepting  for  one  year,  and 
that  tbe  land  involved  was  In  1882  sold  for 
taxes  of  that  year.  It  was  further  agreed 
that  respondents  owned  whatever  title  was 
conveyed  by  the  Elzroth  patent  introduced 
in  evidence. 

[11  1.  Appellants  contend  there  was  a  mis- 
joinder of  parties  defendant  which  is  fatal 
to  the  judgment.  The  inartificial  manner  In 
which  the  point  was  made  In  the  trial  court 
will  be  waived  and  the  matter  disposed  of 
on  its  merits.  Appellants  cite  Cbaput  r. 
Bock,  224  Mo.  73,  123  S.  W.  16,  as  supporting 
their  position  on  this  question.  The  trial  in 
that  case  was  had  under  section  650,  R.  S. 
1899.  In  1909  that  section  was  amended  for 
the  express  purpose  of  permitting  all  i)ersons 
asserting  claims  adverse  to  a  plaintiff  to  be 
joined  in  one  suit.  Section  2535,  R.  S.  1909 ; 
Laws  1909,  p.  343.  The  language  of  the  act 
of  1909  is  clear  enough.  If  it  admitted  of 
doubt,  resort  to  the  title  discloses  an  express 
statement  of  the  purpose  above  mentioned. 
Further,  appellants  were  the  only  remaining 
active  parties  defendant  in  this  case  when 
they  went  to  trial.  Their  claim  is  to  the 
same  land,  and  under  the  same  title,  and  as 
tenants  in  common.  The  contention  is  over- 
ruled. 

[2-4]  2.  Appellants  objected  to  the  patent 
on  the  ground  that: 

"The  compromise  of  April  23,  1869,  In  respect 
to  this  land  and  other  lands,  if  it  empowered 
Elzroth  to  convey  this  land  at  all,  did  not  em- 
power him  to  convey  it  to  Jotin  J.  Crytes,  who 
was  not  a  party  to  that  compromise,  and  that 
tbe  patent  is  absolutely  void  on  its  face." 


The  compromise  referred  to  In  tbe  objec- 
tion made  is  that  set  out  in  Simpson  v.  Stod- 
dard Connty,  supra,  173  Mo.  loc.  dt  439,  440, 
73  S.  W.  700.  The  objection  is  thus  based  up- 
on an  instrument,  not  formally  offered  in  evi- 
dence^ and  yet  brought  before  the  trial  court 
by  appellants  for  tbe  purpose  of  grounding 
an  objection  thereon.  To  answer  that  objec- 
tion we  are  warranted  in  turning  to  the  com- 
promise agreement,  though  not  formally  in 
evidence.  The  agreement  referred  to  constl- 
tntes  Bleroth  special  eommlsBioner  to  con- 
vey the  lands  therein  described,  including 
these  appellants  now  claim,  to  named  per- 
sons or  thetr  atrtpiu.  Assuming,  for  the  pur- 
pose of  this  question,  Elzroth's  appointmoit 
as  commissioner,  it  will  be  presumed  he 
properly  executed  his  authority.  At  most, 
appellants  are  in  no  position  to  raise  the 
question  now  presented,  except  upon  proof 
Elsroth  deviated  from  his  power;  the  coun- 
ty having  abided  tbe  effect  of  tbe  conveyance 
for  40  years.  Swartz  v.  Page,  13  Mo.  lor. 
dt  611.  612. 

[f-7]  3.  The  most  serious  question  pr^ 
sented  arises  out  of  tbe  failure  of  respond- 
ents formally  to  offer  the  order  appointing 
Elzroth  commissioner,  contained  in  the  com- 
promise agreement  of  April,  1869.  Both 
respondents  and  appellants  claim  under  Stod- 
dard county,  and  the  question  is  who  has  the 
better  title  from  the  common  source.  Wll- 
Uams  v.  Sands,  251  Mo.  loc.  dt  160,  1»S 
S.  W.  47.  It  is  apparent  from  what  is  said 
in  Tucker  v.  Wadlow  et  al.,  184  S.  W.  69  (not 
yet  officially  reported),  that  Phelan  and 
Hl<^  acquired  no  title  by  the  transaction 
evidenced  by  tbe  order  appellants  attempted 
to  introduce  in  evidence,  and  that,  conse- 
quently, appellants  ndther  showed  nor  offer- 
ed to  show  any  sort  of  valid  claim  or  title 
to  the  land  in  suit.  It  was  incnmboit  up- 
on respondents,  however,  to  make  a  pilma 
fade  Showing  of  title  in  themselves  before 
they  could  become  entitled  to  a  decree  decla^ 
Ing  appellants'  dalm  invalid.  Senter  r. 
Lumber  Co.,  265  Mo.  loc.  dt  602.  603,  m 
8.  W.  SOL  It  must  be  held  that  the  patent 
offered  by  respondents  is  ineffectual  to  prove 
a  conveyance  by  the  county,  in  the  absence  of 
a  showUig  of  some  kind  that  tbe  county  court 
appdnted  Elzroth  to  execute  the  patent 
Tbe  order  appointing  him  was  not  actnallv 
introduced.  There  is  no  statute  provIdioE: 
that  a  patent  executed  by  one  describing 
himself  therdn  as  commissioner  shall  be 
evidence  of  such  person's  appointment  as 
commissioner.  Neither  can  any  presumption 
of  authority  attend  the  execution  of  such 
patent,  there  txsing  no  audi  thing  as  a  com- 
missioner until  the  county  court  appoints  one. 
The  statute  (section  3744,  R.  S.  1909)  an- 
thorlzes  connty  courts  to  appoint  commis- 
sioners to  sell  county  lands,  and  the  act  In 
force  in  May,  1869  (T^ws  1S69,  p.  67,  I  9 
made  this  provision  (then  section  4,  p. 
Gen.  Stats.  1866)  applicable  to  swamp  lam 
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Under  these  statutes  the  ooart  had  power  to 
appoint  commisslonerB,  but  no  such  commis- 
sioner had  any  official  existence  except  by 
special  appointment.  Such  an  order  was  es- 
sential to  sncb  a  commissioner's  power  to  act 
It  was  necessary,  therefore,  In  order  to  give 
the  patent  upon  which  respondents  rely  any 
legal  force,  that  Eilzroth's  appointment  be 
proved  or  admitted,  or  that  facts  appear 
from  which  It  could  be  reasonably  inferred, 
unless  appellants  hare  estopped  themselves 
to  question  It.  Respondents  made  no  proof 
of  any  appointment  of  EUroth  as  commlEh 
stoner.  They  now  urge  that  this  court  has 
often  held  these  Elzroth  patents  good.  Simp- 
son V.  Stoddard  County,  supra,  Keaton  v. 
Hamilton,  supra,  and  numerous  other  cases 
show  this  to  be  true.  In  those  cases,  how- 
ever, the  order  appointing  Elzroth  was  In 
evidence,  or,  as  In  Nlel  v.  Granger,  177  S.  W. 
644,  the  point  was  not  preserved.  It  Is  polnt- 
etl  out  the  costs  were  taxed  against  respond- 
ents In  this  case,  and  the  briefs  and  record 
suggest  the  only  actual  relief  a  remtfnd  of 
the  cause  would  yield  appellants  would  be 
a  retrial,  the  costs  of  which  they  would 
doubtless  be  permitted  to  pay. 

[t]  Despite  all  this,  however,  It  would  be 
necessary  to  reverse  this  Judgment  and  re- 
mand the  cause,  except  for  the  fact  that  on 
the  trial  counsel  for  appellants  treated  the 
compromise  of  April,  1869,  as  before  the 
court  In  this  case.  He  based  objections  upon 
It,  and  asked  for  a  ruling  involving  its  con- 
struction by  the  trial  court.  By  that  action 
he  Invited  the  court  to  consider  It  and  rule 
upon  it,  and  he  will  not  now  be  heard  to  say 
the  trial  court  erred  In  accepting  his  Invita- 
tion. That  compromise  order  contains  the 
appointment  of  Elzroth,  and  has  heretofore 
been  held  to  have  conferred  authority  upon 
him  to  execute  patents  invulnerable  to  an 
attack,  such  as  that  now  made  by  appellants, 
the  drcnmstances  In  evidence  being  consid- 
ered. 

The  Judgment  is  afSrmed.  All  concur; 
BOND,  J.,  in  result. 


CHICAGO,  E,  I.  &  P.  BY.  CO.  v.  LYDIK. 
(No.  16811.) 

(Supreme  Court  of  Missouri,   Division  No.   X. 

June  2,  1916.     Itehearine  Denied 

July  3,  1916.) 

1.  Appeal  and  Ebbob  <s=>692(l)— Recobd— 
Nbcessitt  of  Exclusion  of  Evidence. 

Knlinga  sustaining  obiectionji  to  questions 
where  the  record  did  not  (lisclose  what  the  tes- 
timony would  have  been  were  not  reviewable. 

[EM.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Coat.  Dig.  H  2905,  2906;  Dec.  Dig.  «s» 
692(1).] 

2.  EuiinENT  Domain  4c3262(5)— Pbooeedirqs 
—  Appeal  —  Habuless  Ebbob  —  Instbuo- 

TIONS. 

In  condemnation  proceedings  an  instruction 
limiting  damages  to  actual  damages  and  stat- 
ing that  "such  inconveniences,  if  any.  as  are 
common  to  other  persons  and  lands  in  the  same 


neighborhood  are  not  to  be  taken  into  snch  esti- 
mate," was  not  prejudicial  error,  as  excluding 
damages  incident  to  the  division  of  a  tract  in- 
to two  parts  by  the  right  of  way. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  686;    Dec.  Dig.  «=>262(5).] 

5.  Eminent  Domain   «=»102— Damages— Di- 
vision OF  Teact  by  Riobt  of  Way. 

Damages  incident  to  the  division  of  a  tract 
into  two  parts  by  a  right  of  way,  such  as 
crossing  from  one  tract  to  the  otier,  are  a 
proper  element  of  damages  in  condemnation  of 
the  right  of  way. 

[E2d.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  271,  272;    Dec.  Dig.  <&=> 

4.  Tbial   iS=>252(5)—lN8TBUCTiON9— Applica- 
tion TO  Case. 
An  instruction  that  "a  mere  possibility  that 
electric  railroads  may  be  built  to  or  near  said 
property  at  some  time  in  the  future,  and  that 
said  property  may  become  at  some  time  in  the 
future  available  as  subdivision  property,"  could 
not  be  considered   in   estimating  tiie  value  of 
land  taken  or  damages  to  the  remainder,  was 
proper  as  ajjplying  to  the  evidence,  since  it  nei- 
ther authorized   nor  excluded  damages  on   the 
theory  that  the  land  was  ripe  for  subdivision. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  600;   Dec.  Dig.  <e=3252(5).] 

6.  Appeal  and  Ebbob  «s>171(l)— Tbiax.  Ths- 
OBY — Abandonment. 

The  trial  theory  cannot  be  abandoned  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  1053 ;  Dec.  Dig.  «=>171(1).] 

6.  TsLai.    *=»191(4)— Instbdctionb— ASSITMP- 

Tion  AS  TO  Facts. 
In  railroad  condemnation  suit  an  instruc- 
tion as  to  benefit  to  innd  from  the  owner's  stat- 
utory right  to  switch  connections  after  build- 
ing of  railroad  was  not  error  because  not  war- 
ranted by  evidence,  and  because  it  assumed  that 
the  facilities  would  be  a  benefit,  whereas  the 
owner  would  have  to  pay  their  cost. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  f  427;  Dpc.  Dig.  <8=»191(4);  Railroads, 
Cent  Dig.  §§  13S3,  1644,  1748.] 

Appeal  from  St  Louis  Circuit  Court; 
John  W.  McElhinney,  Judge. 

Condemnation  proceedings  by  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company 
against  Marshall  Lydlk.  From  a  Judgment 
for  the  railroad  on  exceptions  to  commis- 
sioners' award,  defendant  appeals.    Affirmed. 

Fauntleroy,  Onllen  ft  Hay,  of  St  Louis, 
for  appellant  Jones,  Ho<*er,  Hawes  &  An- 
gert  and  Vincent  L.  Bolsanbln,  all  of  St 

Louis,  for  respondent 

BLAIR,  J.  Respondent  began  this  proceed- 
ing in  the  St  Louis  county  rtrcnlt  court  to 
condemn  a  right  of  way  over  three  tracts 
of  land,  one  of  which  belonged  to  appellant 
This  tract  was  about  16%  acres  In  extent, 
of  which  the  right  of  way  taken  occupies 
about  1%  acres,  and  severs  about  two-thirds 
of  an  acre  from  the  remaining  parcel.  The 
commissioners  assessed  the  damages  at  $2,- 
200.  Exceptions  were  filed  by  both  parties 
and  sustained.  On  a  trial  by  Jury  there  was 
a  verdict  for  $2,000.  Judgment  for  respond- 
ent was  rendered  for  the  difference  between 
the  amounts  assessed  by  the  verdict  and  the 
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commlsslonera'  report,  and  this  appeal  fol- 
lowed.  The  erldence  as  to  the  damage  In- 
flicted was  conflicting,  but  there  Is  substan- 
tial evidence  tending  to  support  the  jury's 
finding  on  that  question.  The  errors  assign- 
ed relate  to  instructions  and  to  rulings  on 
questions  of  evidence. 

[1]  I.  Numorons  objections  were  sustained 
to  questions  designed  to  elicit  testimony  as.to 
the  value  of  the  property  before  and  after 
the  taking  of  the  right  of  way.  Usually  no 
exception  was  saved,  and  in  no  Instance  does 
the  record  disclose  what  the  testimony  of  the 
witness  would  have  been.  The  rulings  can- 
not be  reviewed. 

II.  It  Is  contended  evidence  of  prices  paid 
for  other  tracts  In  the  neighborhood  was 
wrongfully  excluded.  The  same  rule  applied 
In  paragraph  1,  supra,  applies  to  this  conten- 
tion. Much  evidence  of  this  kind  was  ad- 
mitted. We  find  no  reviewable  ruling  sup- 
porting this  assignment. 

III.  Objections  are  made  to  rulings  on  in- 
structions. 

[2, 3]  (a)  One  Instruction  given  for  re- 
spondent in  substance  directed  the  jury  to 
allow  appellant,  among  other  things,  what- 
ever damages  he  had  sustained  by  reason  of 
the  taking  of  some  of  his  land  through  which 
the  railroad  ran,  but  that  the  damages  al- 
lowed should  be  actual  damage  to  the  land 
through  which  the  road  ran  "at  the  time  of 
takiug  the  same  with  reference  to  what  it 
was  then  worth  for  sale,  in  view  of  the  uses 
to  which  it  might  be  put  in  the  immediate 
future,  and  not  based  upon  matters  specula- 
tive or  fanciful,  which  might  or  might  not 
happen ;  and  such  Inconveniences,  if  any,  as 
are  common  to  other  persons  and  lands  In 
the  same  neighborhood  are  not  to  be  taken  In- 
to such  estimate."  Then  follows  a  clause  as 
to  the  deduction  of  special  or  peculiar  bene- 
fits. The  argument  is  that  the  clause  "such 
inconveniences.  If  any,  as  are  common  to 
other  persons  and  lands  In  the  same  neigh- 
borhood are  not  to  be  taken  Into  such  esti- 
mate" is  not  limited  to  lands  not  taken,  and 
therefore  appellant  was  denied  recovery  for 
"inconveniences  common  to"  lands  taken.  It 
Is  argued  specifically  that  this  clause  exclud- 
ed damages  incident  to  tlie  division  of  the 
tract  Into  two  parts,  such  as  crossing  from 
one  tract  to  the  other.  0£  course,  this  last  is 
a  proper  element  of  damage.  Railway  v. 
Khambaugh,  106  Mo.  loc.  cit.  5C9,  17  S.  W. 
581.  Railway  v.  Dawley,  50  Mo.  App.  480,  is 
not  just  in  point,  since  the  instruction  there- 
in condemned  expressly  excluded  Inconven- 
ience In  passing  from  one  part  to  another  of 
land  severed  by  a  right  of  way.  In  this 
case  the  Instruction  would  have  been  better 
If  the  criticized  clause  had  been  expressly 
qualified  to  apply  to  "lands  not  taken."  In 
the  circumstances  of  this  case,  however,  the 
jury  could  not  well  have  been  misled.  There 
was  no  evidence,  so  far  as  the  record  shows, 
that  the  right  of  way  divided  any  other  tract. 


Appellant  requested  no  Instruction  defining 
more  exactly  the  words  "common  to  other 
persons  and  lands  in  the  same  neighbor- 
hood," and  another  instruction  given  directed 
the  Jury  to  allow  appellant  the  fair  market 
value  of  the  pr<^>erty  taken  and  also  the  dif- 
ference In  value  of  defendant's  remaining 
property  before  and  after  the  appropriation 
by  plaintiff  of  the  strip  taken,  "In  view  of 
the  nses  to  which  said  strip  condemned  was 
to  be  thereafter  applied,  less,"  etc.  Another 
instruction  was  substantially  to  the  same 
effect.  We  do  not  regard  the  instruction.  Id 
the  drcnmstances,  as  prejudicially  erroneoos. 
[4]  (b)  Instruction  10  is  as  follows: 
"The  jury  are  instmcted  that  they  murt  oot 
consider  in  estimating  either  the  value  of  said 
land  taken  or  the  damages  to  the  remainder 
thereof  a  mere  possibility  that  electric  railnwoj 
may  be  built  to  or  near  said  property  at  sonie 
time  in  the  future,  and  that  said  property  may 
become  at  some  time  in  the  future  available  as 
subdivision   property." 

There  was  evidence  warranting  an  instruc- 
tion of  this  character.  It  seems  self-evident 
that  a  mere  possibility  of  some  future  ch.'.nse 
in  the  situation  ought  not  to  be  made  the 
basis  of  damages.  This  Instruction  neitht-r 
authorizes  nor  excludes  damages  on  the 
theory  that  the  land  was  ripe  for  sutKlivisiMU. 
It  does  not  deal  with  that  subject.  What- 
ever is  the  true  rule  with  respect  to  that,  the 
instruction  Is  correct. 

[5]  (c)  It  is  stated  in  the  brief  that  there 
was  no  evidence  tending  to  show  aw)ellunt's 
property  derived  any  peculiar  benefits  froia 
the  construction  of  the  road.  An  examina- 
tion of  the  record  shows  that,  without  objec- 
tion, witnesses  were  allowed  to  state  the  con- 
ditions and  give  their  opinions  that  the  build- 
ing of  the  road  benefited  the  tract  and  state 
how  it  did  so.  Railroad  v.  Brick  Co..  10^ 
Mo.  loc.  cit.  709,  9G  S.  W.  1011.  Conn.>i<: 
do  not  arftue  the  matter.  Neither  shall  wo. 
Further,  the  trial  theory  cannot  be  abaudcn- 
ed  hero. 

[6]  (d)  Instruction  11  set  out.  In  full,  tht- 
section  of  the  statutes  providing  that  In  case. 
"In  the  opinion  of  the  Railroad  Commissio:;- 
er,"  the  business  Justifies  It,  owners  of  mint  <, 
sawmills,  and  other  industries  may  con- 
struct a  switch  and  connect  It  with  any 
railroad  track  within  a  reasonable  distance. 
The  instruction  further  directed  the  Jury 
that,  if  the  owner  of  the  tract  here  in  ques- 
tion established  a  business  coming  within 
the  terms  of  the  statute,  he  could  have  rb.-' 
benefit  of  th^  statute  and  connect  a  switch 
with  the  road ;  that  the  road's  duty  nn  Jt-r 
the  statute,  when  it  arose,  was  "obligatory." 
It  further  instructed  them  that  from  the 
damages  to  appellant's  tract  "the  Jury  shi>ui*; 
deduct  th«  value,  if  any,  of  audi  switchln: 
facilities  to  defendant's  land  on  account  o£ 
any  such  purposes  for  whU^  you  believe  !n 
may  be  naed  in  the  immediate  futnre,  if  you 
believe  from  the  evidence  It  wUl  be  so  n.«>Hl 
and  there  will  be  a  benefit  thereby  peculiar 
to  that  land  arising,"  etc.    The  epeksc  oto- 
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jections  are  tliat  there  was  no  erldenoe  war- 
ranting the  Instmction.  and  that  the  ln8tm<> 
tlon  "assumed  that  switching  facilities  would 
be  a  benefit,  whereas  the  cost  of  all  such 
matters  are  borne  by  the  defendant." 

An  examination  of  the  record  discloses 
evidence,  admitted  without  objection,  tending 
to  show  the  tract  was  or  would  be  available 
for  switching  and  manufacturing  purposes. 
The  evidence  is  not  clear  as  to  whether  this 
would  be  true  in  the  Immediate  future,  and 
left  that  question  for  the  Jury,  and  the  In- 
struction submitted  that  question  to  them. 
The  instruction  sets  out  the  statute,  and  the 
statute  expressly  states  how  the  cost  Is  to 
be  defrayed.  The  latter  part  of  the  Instruc- 
tion did  not  depart  from  the  statute,  but 
made  frequent  references  to  It.  The  Instruc- 
tion Is  not  open  to  the  objections  made.  It 
Is  said  it  Is  "involved  and  misleading."  We 
do  not  perceive  In  what  respect  this  Is  true, 
if  true,  and  counsel  do  not  discuss  the  mat- 
ter further. 

The  Judgment  is  affirmed.    All  concur. 


In  re  ZIEGENHEIN.    (No.  15314.) 

(St.  IjouIb  Court  of  Appeals.     Missouri.     July 
31,  1916.) 

1.  Bills  and   Notes  ®=>296— Liabiutt   oT 
Indobseb— "Fob  Collection." 

An  indorser  of  a  draft  ''for  collection"  war- 
rants that  the  instrument  is  genuine,  that  he 
has  good  title  to  it,  etc.,  botli  under  Bev.  St. 
10U9,  §  10034,  as  to  Indorsements,  or  the  law 
merchant. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §ji  667-679;  Dec.  Dig.  «=> 
296. 

For  other  definitions,  see  Words  and  Phrases, 
For  Collection.] 

2.  Pbincipal  and  Aoent  «=»106(9)— AinKOB- 
ITT  TO  Recbive  Payment. 

Without  special  authority,  an  agent  for 
collection  can  receive  payment  only  in  legal  cur- 
rency. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  H  3(K-S05,  374;  Dec.  Dig. 
<S=1«5(9).] 

3.  Contempt  €=>21  —  Obosb  Violated  —  Va- 
LiuiTY  —  To     Compel     iNfjoasEMENT     or 

DSAFTS. 

Where  certain  heirs  of  an  estate  refused  to 
indorse  for  collection  drafts  payable  to  the  es- 
tate in  payment  of  a  fire  loss  on  property  of  the 
estate,  they  could  not  be  compelled  by  court 
order  to  do  so,  or  sign  receipts  attached  there- 
to, there  being  no  showing  that  the  agent  fdr 
the  adjustment  of  the  loss  was  authorized  to 
accept  drafts  in  payment  of  the  insurance,  or 
that  all  the  heirs  agreed  to  indorse  the  drafts, 
and  Rev.  St.  1900,  S  9980,  providing  that  an  in- 
strument "when  the  name  of  the  payee,  does  not 
purport  to  be  the  name  of  any  person,"  is  pay- 
able to  bearer  and  such  an  order,  if  made,  does 
not  sustain  commitment  for  contempt  for  its 
violation. 

rnsd.  Note. — For  other  cases,  see  Contempt, 
Cent,  Dig.  it  84,  68-66;   Dec.  Dig.  <S=»21.] 

Original  petition  for  habeas  corpus  by  Fred 
W.  Zlegenhein.  Petitioner  ordered  dis- 
charged. 


^3>For  otuer  casei  see  name  topic  and  KEY-NtJUBBR  to  all  Key-Numbered  Digests  and  Indexes 


Petition  under  Habeas  Corpus  Act  by  Fred- 
erick W.  Ziegenbeln  for  release  from  Impris- 
onment, he  having  been  committed  to  Jail 
for  contempt  <rf  court,  as  it  is  alleged.  The 
petition  for  the  writ  sets  out  that  one  Katb- 
erlne  Nletert  and  others  commenced  suit 
against  Fred  W.  Zlegenhein  and  others  in  the 
circuit  court  of  the  city  of  St.  Louis,  by  the 
petition  in  which  it  is  alleged,  in  substance, 
that  one  of  the  defendants  Mangson,  Weiss, 
Harding  &  Dowdall  Adjustment  Company, 
hereafter  referred  to  as  the  Adjustment  Cktm- 
pany.  Is  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  this  | 
state;  that  the  plaintiffs  Katherlne  Nletert,  j 
Anna  L.  Walker,  ESnuna  Z.  Jostes  and  Clara 
Oe  Haan,  and  the  defendants  Fred  W.  Zleg- 
enhein (petitioner  her^,  Henry  Zlegenhein 
and  Adela  Blank  are  brothers  and  sister  ! 
and  are  the  children  of  Henry  Zlegenhein, 
deceased,  who  died  March  17th,  1910,  leaving 
a  will,  which  was  duly  admitted  to  probate; 
that  letters  of  administration  with  the  will 
annexed  were  Issued,  the  estate  duly  admin- 
istered and  settled,  all  debts  paid,  and  the 
administrator  discharged  on  June  2Gth,  1912 ; 
that  plaintiffs  and  the  Individual  defendants 
are  the  (mly  heirs  at  law  of  Henry  Zlegen- 
hein and  sole  distributees  under  bis  will  of 
his  estate;  that  as  such  heirs  and  distrib- 
utees plaintiffs  and  the  individual  defend- 
ants were  Jointly  the  owners  of  certain  im- 
proved real  estate  situated  in  the  county  of 
St  Clair  In  the  state  of  Illinois,  and  that  the 
improvements  on  this  real  estate  were  de- 
stroyed by  fire;  that  at  the  time  of  the  oc- 
currence of  the  fire  these  Improvements  were 
insured  by  various  Insurance  companies,  the 
policies  being  payable  "to  the  estate  of  Hen- 
ry Ziegenlkeln;"  that  plaintiffs  and  the  in- 
dividual defendants  being  jointly  interested 
in  the  property  so  destroyed  and  in  the  pro- 
ceeds of  the  Insurance  policies,  employed  the 
defendant  Adjustment  Company  an  their 
agent  to  adjust  the  loss  with  the  Insurance 
companies  and  that  the  Adjustment  Com- 
pany, acting  under  the  authority  of  plaintiffs 
and  the  Individual  defendants,  and  with 
thrfr  consent,  made  a  settlement  with  the 
Insurance  companies  and  adjusted  the  loss 
on  or  about  September  3rd,  1916;  that  the 
Adjustment  Company  received  from  the  va- 
rious Insurance  companies  18  certain  drafts 
or  checks,  each  of  them  payable  "to  the  es- 
tate of  Henry  Zlegenhein."  These  several 
drafts  are  described.  Several  of  them  are 
drafts  by  insurance  companies  drawn  on 
themselves,  payable,  sopie  at  Pittsburg,  Pa., 
others  at  New  York  City.  Others  drawn  on 
various  banks  and  trust  companies  at  Pitts- 
burg, Pa. ;  one  drawn  on  Itself  by  an  liisur-. 
ance  company,  payable  by  It  at  Albany,  New 
York;  another  drawn  by  an  Insurance  com- 
pany of  London,  England,  on  Itself,  payable 
by  Itself  at  Chicago,  111.;  others  drawn  on  ^-^  . 
Insurance  companies  and  payable  at  Bosto^J,  ^^-,QQq[^ 


894 


187  SOUTHWESTERN  BBPORTBR 


(Ma 


Mass.  In  brief,  all  of  them  are  drawn  ei- 
ther on  the  Insurance  companies  themselves 
or  on  banks  or  trust  companies,  all  payable 
at  different  points  outside  of  the  state  of  Mis- 
souri. They  total  $40,460.84.  It  is  further 
averred  in  the  petition  In  the  principal  case, 
that  these  drafts  or  checks,  as  they  are  call- 
ed, are  in  possession  of  the  defendant  Adjust- 
ment Company  in  St.  I>ouis  and  are  Jointly 
owned  by  plaintiffs  and  the  individual  de- 
fendants, each  owning  an  undivided  one-sev- 
enth interest  as  heirs  of  Henry  Ziegenhein, 
deceased;  that  the  Adjustment  Company 
held  these  drafts  as  trustee  for  the  u.se  and 
benefit  of  plalntifTs  and  the  individual  de- 
fendants and  has  no  interest  therein  and 
that  they  cannot  be  cashed  or  turned  into 
money  except  upon  the  Joint  indorsement  of 
plaintiffs  and  the  individual  defendants; 
that  plaintiffs  are  willing  and  have  offered 
to  sign  and  indorse  these  drafts  but  that 
the  individual  defendants,  although  duly  re- 
quested, have  refused  to  indorse  them  for 
the  purpose  of  turning  the  same  into  money 
for  distribution  between  the  parties  entitled 
thereto,  and  it  is  averred  that  plaintiffs  are 
entitled  to  have  partition  made  of  the  drafts 
and  proceeds  arising  therefrom  according  to 
the  respective  interests  of  the  parties  therein 
as  before  set  out  Wherefore  it  is  prayed 
that  the  defendant  Adjustment  Company  be 
ordered  to  turn  over  possession  of  these 
drafts  or  checks  to  the  derk  of  the  circuit 
court  of  the  city  of  St.  Louis  to  be  indorsed 
by  plaintiffs,  and  that  the  individual  de- 
fendants, among  them  petitioner  Fred  W. 
Ziegenhein,  be  ordered  to  also  indorse  them ; 
that  the  drafts  or  checks  be  turned  into  cash 
by  the  derk  of  the  court  and  the  proceeds  of 
the  same  be  partitioned  by  the  clerk  among 
plaintiffs  and  the  individual  defendants  ac- 
cording to  their  respective  interests. 

It  is  further  averred  In  the  petition  for  the 
writ  of  habeas  corpus,  that  the  cause  was 
duly  assigned  to  the  Hon.  George  H.  Shields, 
sitting  as  Judge  In  Division  13  of  the  circuit 
court  of  the  city  of  St  Louis,  and  that  there- 
after the  cause  was  heard  by  the  Judge  upcm 
evidence  adduced  by  the  plaintiffs ;  that  the 
cause  being  heard  by  the  Judge  on  the  peti- 
tion and  the  evidence  produced  by  plaintiffs 
in  support  thereof,  was  taken  under  advise- 
ment by  the  court  and  that  the  court  there- 
after entered  a  decree  against  Fred  W.  Zie- 
genhein and  the  other  individual  defendants 
to  this  effect: 

"That  the  said  defendant  Mangson,  Weiss, 
Harding  &  Dowdall  Adjustment  Company  is 
hereby  ordered  to  turn  over  the  pos.sos!rion  of 
said  drafts  or  checks  to  the  clerk  of  this  conrt, 
taking  the  receipt  of  the  clerk  for  snme,  de- 
Bcribiug  the  same ;  that  after  said  drafts  or 
checks  are  indorsed  bv  the  plaintiffs  in  this 
action,  and  the  receipts  attached  thereto  are 
mned  b.T  plaintiffs,  tuat  the  defendants  Fred 
W.  Ziegenhein,  Henry  Ziegenhein  and  Adela 
Blank,  are  hereby  ordered  by  this  court  to  in- 
dorse the  same  for  tho  purpote  of  coJlection,  and 
to  lign  the  receipt*  attached  thereto;  that  upon 
said  drafts  or  checks  being  indorsed  that  the 
derk  of  this  court  ia  herebjt  ordered  to  collect 


the  proceeds  thereof  and  divide  the  same  among 
the  plaintiffs  and  the  defendants  Fred  W.  Zieg- 
enhein, Henry  Ziegenhein  and  Adela  Blank, 
share  and  share  alike,  each  thereof  receiving 
one-seventh  (Vt)  interest  therein.  It  is  further 
ordered  that  the  defendants  Fred  W.  Ziegen- 
hein, Henry  Ziegenhein  and  Adela  Blank  pa; 
the  costs  of  this  proceeding,  for  which  let  execu- 
tion issue."    (Italics  ours.) 

This  order  appears  to  have  been  signed  by 
the  drcult  Judge. 

It  is  further  set  out  In  the  petition  for  the 
writ  of  habeas  corpus  that  the  petitioner. 

Fred  W.  Ziegenhein,  on  the  day  of 

July,  1916,  in  open  court  and  in  the  presence 
of  said  court,  refused  to  Indorse  the  drafts 
described  in  the  petition  and  In  the  decree 
and  upon  said  refusal  and  for  no  other  rea- 
son whatsoever  the  circuit  Judge  adjudged 
the  petitioner  Fred  W.  Ziegenhein  gtiilty  of 
contempt  of  court  and  issued  an  order  com- 
mitting him  to  the  custody,  of  the  sheriff  ol 
the  city  of  St.  Louis.  The  order  of  commit- 
ment is  set  out  in  full  and  is  entitled  in  the 
cause  and  in  the  name  of  the  State  of  Mis- 
souri, Is  addressed  to  the  sheriff  ot  the  dty 
of  St.  Louis,  and  is  as  follows: 

"Whereas  in  the  above  entitled  cause  the  cir- 
cuit court  of  the  cit.v  of  St.  Louis,  did  on  the 
29th  day  of  June,  I9l6,  enter  its  decree,  where- 
by it  was  ordered,  adjudged  and  decreed  as  fal- 
lows: 'That  the  said  defendant,  Mangson,  Weiss, 
Harding  &  Dowdall  Adjustment  Company  should 
turn  over  the  possession  of  certain  drafts  or 
checks  held  by  it  to  the  clerk  of  this  court, 
taking  the  receipt  of  the  derk  of  same,  de- 
scribing the  same,' "  as  before  set  out. 

The  commitment  proceeds: 

"That  thereupon  the  plaintiffs  in  this  suit 
should  indorse  the  said  drafts  or  checks  and 
sign  the  receipts  attached  thereto ;  that  there- 
upon the  defendants  Fred  W.  Ziegenhein,  Henry 
Ziegenhein  and  Adela  Blank  should,  likewise 
indorse  said  drafts  or  checks  and  sign  the  re- 
ceipt attached  thereto  for  the  purpose  of  hav- 
ing said  drafts  or  checks  cashed  by  the  clerk 
of  this  court  and  distributed  among  the  parties 
to  said  cause  as  fully  set  forth  in  said  decree 
of  the  court ;  and  whereas  said  drafts  or  checks 
described  as  aforesaid  have  been  turned  over  to 
the  derk  of  this  court  by  the  defendant  KiaoK- 
Ron,  Weiss,  Harding  &  Dowdall  Adjustment 
Company ;  and  whereas  said  drafts  or  checks 
together  with  receipts  attached  thereto  iure 
been  indorsed  by  the  plaintiffs  herein;  and 
whereas  the  said  defendant  Fred  W.  Ziegenhein 
has  this  day  in  open  court  in  the  immediatr 
view  and  presence  of  the  said  court  during  its 
setting  refused  to  obey  the  order  of  the  court  as 
set  forth  in  said  decree  by  refusing  to  sign  and 
indorse  the  aforesaid  dratts  or  checks  togetbrr 
with  recdpts  attached  thereto,  which  said  con- 
duct on  the  part  of  the  said  defendant  Fred  W. 
Ziegenhein,  constitutes  wilful  disobedience  of 
the  order  of  this  court  lawfully  issued  and  liiade 
by  it,  and  which  said  refusal  and  condnct  onthe 
part  of  said  defendant  Fred  W.  Ziegenhein 
tends  directly  to  Interrupt  the  proceedings  of 
this  court  and  impair  the  respect  due  to  its 
authority,  and  which  said  conduct  In  ao  refus- 
ing to  obey  the  order  of  this  court  is  calculated 
to  impair  and  defeat  the  rights  of  the  plaintiff  ia 
the  aforesaid  action ;  and  whereas  tiie  said 
defendant  Fred  W.  Ziegenhein  for  the  caoses 
aforesaid  is  adjudged  to  be  guilty  of  otmtempt 
of  the  said  court: 

"Now,  therefore,  ^on  are  hereby  ordered  t» 
take  the  body  of  said  defendant  Fred  W.  Zieev,^ 
enhcin  and  commit  him  to  the  Jail  of  the  city  o\j' 
St  Louis  and  there  keeii^  him  in  prison  for  th« 
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space  of  SO  da^,  or  ontU  he  be  sooner  discharg- 
ed  according  to  law. 

"Witness,  the  band  and  seal  of  the  circuit 
court  of  the  dty  of  St.  Louis. 

"[Seal.]  Geo.  H.  Shields,  Judge." 

Tbe  petition  for  habeas  corpus  then  sets 
oat  that  the  above  commitment  baring  been 
placed  In  the  hands  of  the  sheriff,  by  virtue 
of  the  same  and  not  otherwise,  the  sheriff  ar- 
rested the  i)etitloner  and  holds  him  in  cus- 
tody thereunder. 

The  petitioner  avers  that  the 
"imprisonment  is  ille^l  in  this,  to-wit: 

"(1)  That  the  petition  in  said  cause  wherein 
said  order  of  commitment  was  made  does  not 
state  facts  sufficient  in  law  to  constitute  a  cause 
of  action  against  your  petitioner  or  to  author- 
ize said  court  to  issue  an  order  commanding 
your  petitioner  to  indorse  the  negotiable  paper 
described  in  said  petition,  or  to  issue  any  otber 
order  or  command  against  your  petitioner. 

"(2)  That  said  circuit  court  of  the  city  of  St. 
Louis  bad  no  right  or  authority  to  order  or 
compel  the  petitioner  to  indorse  the  said  paper 
described  in  said  petition  for  the  reason  (n) 
that  the  petition  shows  oo  its  face  that  said  pa- 
per which  this  petitioner  was  commanded  to  in- 
dorse is  in  legal  effect  payable  to  bearer  and  in- 
dorsement thereon  is  unnecessary  by  any  per- 
son :  (b)  said  court  had  no  right  or  authority 
at  law  to  undertake  to  compel  this  petitioner  to 
indorse  said  paper,  and  thereby  compel  him  to 
enter  into  contracts  with  any  person  or  per- 
sons who  shall  thereafter  taiie  said  paper  for 
value,  which  contracts  by  virtue  of  said  indorse- 
ment this  petitioner  would  become  liable  for 
under  the  law  merchant,  and  under  the  statutes 
of  this  state  governing  negotiable  paper. 

"(3)  Your  petitioner  further  says  that  saicT  im- 
prisonment is  illegal  for  the  reason  that  the 
commitment  set  out  aforesaid,  by  virtue'  X>t 
which  this  petitioner  is  held,  is  illegal  and  void 
in  that  it  does  not  set  out  the  circumstances 
of  your  petitioner's  alleged  offense  sufficiently  to 
show  that  the  court  in  issuing  said  order  of 
conitnitment,  had  jurisdiction  of  the  subject- 
matter  in  said  suit,  or  of  the  person  of  your 
petitioner.'' 

With  tbe  usual  averment  that  no  petition 
for  writ  of  habeas  corpus  had  beon  presented 
to  or  refused  by  any  court  or  officer  superior 
to  the  Judge  of  our  court  to  whom  It  was 
presented,  the  petitioner  prays  that  the  writ 
of  habeas  corpus  issue  and  that  he  he  dis- 
charged from  the  unlawful  imprisonment 

By  agreement  of  parties  a  stlpnlation  was 
filed  embodying  with  the  return  the  decree 
referred  to.  We  do  not  think  It  necessary  to 
repeat  it  here  as  we  have  given  the  substance 
as  appears  above  In  the  other  orders. 

The  sheriff  producing  the  body  of  the  de- 
fendant, filed  a  return  Justifying  under  the 
commitment,  which  Is  copied  In  full  in  the 
return. 

To  this  return,  the  petitioner  demurred,  as- 
signing as  ground  for  demurrer,  that  neither 
by  the  return  nor  the  Judgment  of  contempt 
nor  the  commitment  therein  recited,  are  set 
forth  facts  and  circumstances  sufficient  in 
law  to  Justify  the  imprisonment  of  the  peti- 
tioner. 

The  writ  was  issued  in  the  first  instance 
by  one  of  the  Judges  of  our  court  in  vacation 
and  made  returnable  upon  the  court 

Frumherg  &  Russell  and  Brownrigg  ft 
Mason,  all  of  St  Louia,  for  petitioner. 


RBTNOLDS,  P.  J.  (after  stating  the  facta 
as  above).  [1]  The  case  was  argued  orally 
before  us  and  briefed  by  counsel  for  the  re- 
spective parties.  It  will  be  noticed  that 
the  petitioner  Is  ordered  not  only  to  indorse 
these  several  drafts,  18  drafts  or  checks, 
totalling,  as  before  said,  $40,460.84,  "for  the 
purpose  of  collection,"  but  also  "to  sign  the 
receipts  attached  thereto."  The  receipts  are 
not  before  us  in  any  shape,  either  In  full  or 
in  substanee  or  effect,  and  we  have  no  means 
of  knowing  what  is  in  them.  The  clerk  is 
ordered  to  collect  the  amounts  of  the  drafts 
and  divide  It  among  the  parties  according  to 
the  several  interests.  What  kind  of  an  In- 
dorsement is  required  of  the  petitioner  is 
not  spedfled.  Tbe  order  is  to  indorse  them 
"for  the  purpose  of  collection."  That  means 
nothing.  How  they  are  to  be  indorsed  is  not 
stated.  Assuming,  however,  as  argued  by 
counsel  for  respondent,  that  It  Is  a  mere  In- 
dorsement "for  collection,"  It  Is  clear  that 
by  making  such  indorsement  the  petitioner, 
defendant  in  the  action,  would  render  himself 
Uable  for  the  whole  amount  of  those  drafts 
or  for  any  one  of  them  in  several  contlngen- 
dea.  Thus  by  Indorsement  "for  collection," 
he  warrants  that  the  instrument  is  genuine; 
that  he  has  good  title  to  it,  etc.  This  Is  so 
whether  his  liability  is  under  our  statute 
(section  10,0ai,  Revised  Statutes  1909),  or 
under  the  law  merchant.  As  the  Indorsement 
is  required  to  be  made  in  this  state  It  would 
seem,  that  being  a  new  and  a  separate  con- 
tract from  the  contract  of  drawing  (1  Dan- 
iel, Neg.  Inst  [6th  Ed.]  §  669;  Maddoz  v. 
Duncan.  143  &io.  613,  loc.  dt.  618,  45  S.  W. 
688,  41  L.  R.  A.  581,  65  Am.  St  Rep.  678). 
it  is  governed,  as  other  contracts  are,  by  the 
law  of  the  place  where  it  is  made;  not  mere- 
ly the  place  where  it  Is  written  or  where 
it  is  delivered.  7  Cyc.  par.  H.  p.  836,  and 
authorities  there  cited  (1  Daniel,  Neg.  Inst 
[eth  Ed.]  S  678). 

Our  negotiable  instrument  law,  by  section 
8980,  Revised  Statutes  1909,  provides  that  an 
instrument  is  payable  to  bearer,  "(4)  when 
the  name  of  the  payee  does  not  puiport  to  be 
the  name  of  any  person."  That  is  the  case 
here.  These  drafts  are  payable  "to  the  estate 
of  Henry  Zlegenheln,"  and  not  to  any  person. 
Hence  in  requiring  any  indorsement  by  the 
petitioner  or  any  one  else  on  these  drafts. 
It  was  requiring  an  unnecessary  act 

[2]  But  as  going  to  the  very  root  of  the 
case,  we  are  aware  of  no  law,  or  of  any  au- 
thority under  which  a  court  of  equity  has 
ever  compelled  any  one  to  enter  into  a  con- 
tract when  be  has  never  agreed  to  do  so  or 
when  by  force  of  law  he  is  not  obligated  to 
do  so.  This  Is  not  the  case  of  an  action  to 
compel  the  performance  of  a  contract;  its 
aim  is  to  compel  petitioner  and  the  other 
defendants  to  make  a  new  contract,  and  tha£ 
is  exactly  what  the  learned  trial  Judge  at- 
tempted in  this  case.  It  is  not  pretended 
that  by  any  contract  whatever,  made  by  this 
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petitioner,  he  bad  undertaken  or  obligated 
bimself  to  Indorse  any  of  tbese  checks  or 
drafts,  much  less  is  there  any  authority,  even 
In  a  court  of  equity,  to  compel  a  party  to  sign 
a  receipt,  especially  when,  as  hei-e,  It  seems 
that  the  receipt  accompuuled-  the  several 
drafts  and  was  to  be  signed  by  the  parties 
on  the  delivery  of  the  drafts.  In  efCect  It 
was  to  acquit  the  Insurance  companies  be- 
fore they  paid  over  the  money.  Nor  do  we 
fiud  any  facts  on  which  it  can  be  held  that 
the  Adjustment  Company  was  authorized  to 
accept  drafts  In  payment  of  the  loss.  The 
only  authority  pleaded  was  authority  to. ad- 
Just.  It  is  true  that  it  is  averred  that  the 
adjustment  that  it  made  was  accepted,  but 
that  is  far  short  of  authority  to  collect,  much 
less  of  authority  to  accept  drafts  in  lieu  of 
money.  Nothing  appearing  to  the  contrary,  it 
must  be  assumed  to  be  an  authority  to  col- 
lect in  money,  not  by  drafts,  which  here,  as 
to  many  of  these  drafts  or  checks,  were  mere 
drafts  by  the  insurance  companies  on  them- 
selves. Without  special  authority  an  agent 
for  collection  can  only  receive  payment  in 
legal  currency.  1  Daniel,  Neg.  Inst.  (6th  Ed.) 
§  335.  We  know  of  no  different  rule  as  to 
an  agent  authorized  merely  to  adjust,  even 
assuming  ue  was  authorized  to  collect,  of 
which  there  is  no  evidence  here. 

There  is  no  recital  in  the  commitmeat  of 
the  very  material  fact.  If  it  be  a  fact,  that 
the  petitioner  authorized  the  Adjustment 
Company  to  receive  drafts  or  that  he  did 
any  other  act  which  could  in  any  manner 
be  construed  as  obligating  himself  to  Indorse 
drafts  if  received.  This  omission  is  In  it- 
self a  fatal  defect  in  the  commitment. 

[3]  Ordinarily  an  Indorsement  "for  col- 
lection" is  a  restrictive  indorsem^it.  While 
our  Negotiable  Instrument  Act  defines  the 
effect  of  a  "qualified"  indorsement  and  lia- 
bilities thereunder,  we  find  no  definition  of 
liability  on  a  "restrictive"  indorsement  there. 
Our  court  in  Rossi  v.  National  Bank  of  Com- 
merce, 71  Mo.  App.  130,  loc.  dt.  160,  speaking 
through  Judge  Bond,  has  said: 

"By  such  aa  indorsement  the  indorser  assumes 
ownership  of  the  draft,  and  the  drawee  wuo 
pays  it  to  the  indorsee  for  collection  is  entitled 
to  hold  the  indorser  to  the  extent  which  an 
unrestricted  indorsement  would  bind  him  as 
warrantor  of  prior  indorsements." 

Naturally,  if  there  are  defects  In  the  pa- 
per or  in  the  prior  indorsements  the  follow- 
ing Indorser  Is  liable  for  the  whole  amount 
not  merely  for  his  Individual  share.  The 
general  rule  is,  that  an  indorsement  "for  col- 
lection" indicates  that  the  Indorsee  is  merely 
an  agent  to  receive  the  money  (see  1  Daniel, 
supra,  I  698,  and  National  Bank  of  Rolla  v. 
First  National  Bank  of  Salem,  l-tl  Mo.  App. 
719,  125  S.  W.  513.  So  by  indorsement  "for 
collection"  petitioner  would  constitute  the 
clerk  of  the  court  such  agent.  By  what  right 
or  under  what  contract  can  a  court  compel 
one  to  accept  another  as  his  agent.    We  know 


of  no  eaeb  tigbt  or  power.  It  is  no  answer 
to  this  to  say  that  the  clerk  making  the  collec- 
tion and  falling  to  pay  over  the  money  to  the 
parties  in  interest,  could  be  held  on  his  boud. 
The  collection  of  the  draft  by  the  clerk  and 
bis  failure  to  pay  it  over  would  leave  tbe 
petitioner  and  his  brother  and  sister  without 
a  remedy  over  against  the  companies  who 
had  paid  to  tbe  clerk,  for  by  tbe  very  force 
of  this  order  made  by  the  court  tbe  clerk  is 
made  the  agent'  for  collection  for  petitioner 
and  the  other  individual  parties  to  the  ac- 
tion. 

We  do  not  think  that  this  order  of  aiia- 
mitment  can  be  Justified.  Our  court  in  Re 
Heffron,  179  Mo.  App.  639,  162  S.  W.  6  j2.  has 
very  carefully  and  thoroughly  considered  the 
subject  of  commitment  for  contempt.  There 
we  held  that  a  lawful  order  is  essential  to 
sustain  a  commitment  for  contempt  for  its 
violation.  In  the  case  at  bar  we  find  no  such 
order — that  Is  to  say,  no  lawful  order  com- 
manding petitioner  to  sign  the  drafts  or  re- 
ceipts. It  nowhere  appears  that  this  peti- 
tioner had  ever  agreed  to  accept  or  indorse 
these  drafts  much  less  to  sign  receipts  as 
for  money  when  mere  drafts  were  tendered 
but  no  money,  see,  also,  In  re  Shull.  221 
Mo.  623, 121  S.  W.  10,  133  Am.  St.  Rep.  49a 

Without  going  further  Into  the  discussion 
of  the  case,  our  conclusion  is  that  the  learn- 
ed circuit  court  erred  in  making  the  order 
which  it  did  as  one  not  warranted  and  au- 
thorized in  the  first  place  by  the  petition  in 
the  case,  and  having  made  an  unlawful  order 
it  had  no  power  or  authority  to  punish  a« 
for  contempt,  disobedience  of  that  ord^r. 
Moreover,  the  commitment  Itself  is  lacking 
in  very  material  recitals,  as  above  pointed 
out 

For  these  reasons  we  hold  that  the  peti- 
tioner is  entitled  to  his  discharge  and  it  is 
80  ordered. 

NORTONI  and  ALLEN.  JJ.,  concur. 


STATE  ex  rel.  and  to  Use  of  MTSSOtTRI 

POULTRY  &  GAME  CO.  v.  NOLTE 

et  aL    (No.  14866.) 

(St  Louis  Court  of  Anneals.     Missouri    Feb. 

8, 1916.    On  Motion  for  Rehearing, 

July  14,  1916.) 

1.  Penalties  «=»32— Stattjtes— Pii:adiso. 

Though  an  action  be  one  to  recover  a  pcnaltr 
imposed  by  statute,  a  party  desiriDK  to  ava3 
himself  of  the  provisions  of  the  act  ia  required 
to  state  only  such  facts  as  will  bring  his  c&s<? 
clearly  withm  it 

[Ed.   Note.— For   other  cases,    see  Penalties. 
Cent  Dig.  §{  26-30;   Dec.  Dig.  ®=»32.1 

2.  SlTERIFFS   AND    CONBTABLSS   <^=>168(1)— Of- 

FiciAL    Bond— Action  —  Petition  — Scm- 

CIENOT. 

In  an  action  on  a  sheriff's  official  bood  for 
refusal  to  sell  stock  levied  upon,  it  was  not  es- 
sential to  the  statement  of  a  cause  of  action 
that  plaintiff  allege  anything  more  as  to  the  jodf- 
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ment  debtor's  interest  in  the  stock  than  that 
the  sheriff  had  levied  and  seized  upon  all  of 
his  right,  title,  and  interest  therein. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  §§  898,  S99;  Dec.  Dig. 
«=>168(1).] 

3.  P1.KADING  <s=»403(2)  —  Objeotionb— Prm- 

TION— AlDEB  BY  ANSWEB. 

In  an  action  on  a  sheriff's  official  bond  for 
refusal  to  sell  stock  levied  upon,  failure  to  fully 
allege  the  judgment  debtor's  interest  was  aided 
by  an  averment  in  the  answer  that  the  judgment 
debtor  did  have  some  interest  in  the  stock. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  1844-1347;   Dec.  IMg.  <S=>403(2).] 

4.  Shebiffs  awd  Constables  <E=»ie8(l)— Of- 
ficial   Bond— Action  —  Petition  —  Sufw- 

CIENCT. 

In  a  suit  on  a  sheriff's  official  bond  for  re- 
fusal to  sell  stock  levied  upon,  being  for  the  pen- 
alty of  the  statute  and  not  for  the  recovery  of 
damages  actually  contained,  it  was  not  neces- 
sary to.  allege  the  value  of  the  judgment  debt- 
or's interest  in  the  stock. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  U  398,  399;  Dec.  Dig. 
<S=ie8(l).} 

5.  Shebiffs    and    Constables    «=»168(1)  — 
Bond— Action— Petition— StTFTiciBNOY. 

Under  Rev.  St.  1909,  |  2240,  imposing  a 
liability  upon  an  officer  to  whom  an  execution  I 
shall  be  delivered  if  he  shall  refuse  and  neglect 
to  proceed  with  an  execution  according  to  law, 
in  an  action  on  a  sheriff's  official  bond  for  re- 
fusal to  sell  stock  levied  upon,  a  petition,  which 
failed  to  allege  that  the  sheriff  "wrongfully" 
failed  and  refused  to  make  the  sale,  was  not  m- 
sufficient,  since  an  allegation  thht  the  sheriff's 
act  was  wrongful,  or  that  he  did  not  pro- 
ceed according  to  law,  would  be  an  allegation 
of  a  conclusion  of  law. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  |S  398,  399;  Dee.  Dig. 
«=>168a).] 

8.  Pleading  «=>433(5)  —  Defects  —  Cttbb  bt 

Vebdict. 
On  appeal  the  petition  can  only  be  assailed 
for  vital  defects  going  to  its  utter  insufficiency 
to  state  a  cause  of  action;    all  minor  imperfec- 
tions being  cured  by  the  verdict 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  S§  1459,  1469-1471,  1476;  Dec.  Dig. 
®=>433(5).] 

7.  Setebiffs  and  Constables  «s»90  —  Om- 
ciAL  Bonds— Thibd  Pabtt  Glaik. 

Although  a  sheriff  is  entitled  to  demand  an 
indemnifying  bond  upon  the  filing  of  a  third 
party  claim  to  property  in  his  possession  under 
execution,  a  claim  which  fails  to  conform  to  the 
statutory  requirements  is  in  law  no  claim,  and 
does  not  justify  the  officer  in  demanding  an  in- 
demnifying bond. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  {§  129,  130;  Dec  Dig. 
«=>90.] 

8.  Sheriffs  and  Oonstabij:s  #s978  —  Stat- 
utes— C0N8TBUOT10N. 

Under  Rev.  St  1879,  pp.  1516,  1517,  pro- 
viding that  special  laws  applicable  to  the  sheriff 
of  the  county  of  St.  IJouis  shall  apply  to  the  city 
of  St  Louis,  which  had  been  separated  from 
the  county  of  St.  Louis  by  the  adoption  of  the 
Scheme  and  Charter  of  1876.  the  "Sheriffs  and 
Marshals  Act"  (Rev.  St.  1S99,  pp.  2550-2553) 
remained  applicable  to  the  city  of  St  Louis. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Dec.  Dig.  «=»78.] 

9.  Sheriffs  and  Constables  ®=»78  —  Stat- 

Under  Bev.  St  1879,  i  3160,  providing  that 
general  acts  revised,  amended,  or  re-enacted  at 


the  present  session  repealed  aU  prior  laws  re- 
lating to  the  same  subject,  but  provisions  of  re- 
vised statutes  remaining  the  same  are  continued 
and  not  re-enacted,  and  section  3158,  that  acts 
specially  applicable  to  the  city  of  St  Louis, 
not  repealed,  are  continued  in  force  to  be  pub- 
lished OB  an  appendix,  the  revision  amendment 
and  re-enactment  of  the  general  act  regarding 
third  party  claims  (Rev.  St  1909,  g  2204)  did 
not  operate  to  repeal  the  "Sheriffs  and  Marshals 
Act"  (Rev.  St.  1889,  pp.  2550-2553).  a  special 
act  applicable  only  to  the  city  of  St  Louis; 
there  being  nothing  to  make  it  manifest  that 
the  Legislature  intended  such  result. 

[Ed.  Note.— Por  other  cases,  see  SheriEb  and 
Constables,  Dec.  Dig.  <S=978.] 

10.  Statutes  «=»146—Bepbai,  — Effect  of 
Reprint  bt  Revisobs. 

The  acts  of  the  revisers  in  continuing  to 
include  a  statute  which  had  been  repealed  in 
subsequent  revisions  of  the  statutes  would  not 
operate  to  keep  it  in  force. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  216;   Dec.  Dig.  <8=>146.] 

11.  Sheriffs  and  Constables  ®=»120%, 
139(4)— Official  Bonds — Statute —r  Con - 
stbuction. 

Under  Rev.  St  1909,  §  2240,  making  an  of- 
ficer liable  for  the  full  amount  specified  in  a 
writ  of  execution  delivered  to  him  on  failure  to 
execute  the  same  according  to  law,  where  a  sher- 
iff refused  to  sell  stock  taken  on  execution,  be- 
cause of  the  filing  of  a  third  party  claim,  which 
did  not  comply  with  the  statute,  although  the 
officer  acted  in  good  faith  under  legal  advice, 
thinking  that  the  claim  was  properly  filed,  he 
acted  at  his  peril,  and  he  and  his  surety  are  lia- 
ble for  the  full  amount  of  the  execution  debt, 
regardless  of  the  actual  damage  to  the  plaintiff 
because  of  the  failure  to  sell  the  stock. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  H  206,  302;  Dec.  Dig. 
<S=9l20%,  139(4).] 

Reynolds,  P.  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court ;  Karl 
Klmmel,  Judge. 

Action  by  the  State  of  Missouri,  at  the  re- 
lation and  to  the  use  of  the  Missouri  Poultry 
&  Game  Company,  against  Louis  Nolte  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed.  Certified  to  Supreme 
Court. 

Chas.  A.  Houts,  of  St  Louis,  for  appel- 
lants. Chas.  B.  Stark,  of  St.  Louis,  for  re- 
spondent. 

ALLEN,  J.  This  Is  an  action  upon  the 
official  bond  of  Louis  Nolte,  former  sheriff  of 
the  city  of  St.  Louis.  Relator,  the  Missouri 
Poultry  &  Oame  Company,  a  corporation, 
having  obtained  a  judgment  against  one 
Joseph  llUer,  sued  out  an  execution  thereon 
and  caused  a  levy  to  be  made  by  the  defend- 
ant sheriff  upon  certain  shares  of  stock  of 
the  Joplin  Mercantile  Company,  a  corpora- ' 
tlon,  as  the  property  of  said  Filler.  The  sber- 
rlfl  duly  advertised  this  stock  for  sale  under 
the  execution,  but  prior  to  the  day  of  sale 
Filler's  wlie  filed  a  third  party  claim  there- 
to, whereupon  the  sheriff  demanded  of  re- 
lator an  indemnifying  bond,  and,  upon  re- 
lator's refusal  to  give  such  bond,  declined  to 
proceed  with  the  sale.  Relator  thereupon 
instituted  this  action  against  the  sheriff  and  . 
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the  surety  upon  his  official  bond,  the  United 
States  Fidelity  &  Guaranty  Company,  seeking 
to  recover  the  entire  amount  of  the  Judg- 
ment debt  under  the  provisions  of  section 
2240,  Rev.  Stat  1909.  The  trial  was  before 
the  court,  without  the  Intervention  of  a  Jury, 
and  at  the  close  of  all  the  evidence  the  court 
gave  a  declaration  of  law,  to  the  effect  that 
under  the  pleadings  and  evidence  plaintiff 
was  entitled  to  recover.  Judgment  thereupon 
went  for  plaintiff  for  the  penalty  of  the  bond, 
to  wit,  $50,000,  to  be  satisfied  upon  the  pay- 
ment to  relator  of  the  sum  of  $2,565.35,  the 
amount  of  its  Judgment  against  Filler,  with 
interest  and  costs.  From  this  Judgment  de- 
fendants have  appealed. 

The  petition  alleges  the  execution  of  the 
bond  sued  upon,  and  that  defendant,  Nolte 
was  sheriff  of  the  city  of  St.  Louis,  and  act- 
ing as  such,  at  the  times  mentioned  in  the 
petition;  that  on  April  3,  1912,  relator  ob- 
tained Judgment  against  one  Joseph  Filler,  in 
the  circuit  court  of  the  city  of  St.  Louis,  for 
the  sum  of  $2,161.37  and  costs,  and  that  on 
August  8,  1912,  an  execution  was  duly  issued 
thereon,  directed  to  the  defendant  Nolte,  as 
slieriff,  returnable  to  the  October  term,  1912, 
of  that  court,  and  was  delivered  to  said  de- 
fendant. And  it  Is  averred  that  on  August 
i6,  1912,  defendant  Nolte,  under  and  by 
virtue  of  this  execution,  and  at  relator's  In- 
stance, "levied  on  and  seized  all  the  right, 
title,  claim,  and  interest  of  the  said  Joseph 
Filler  of,  in,  and  to  98  shares  of  the  capital 
stock  of  the  Joplin  Mercantile  Company," 
which  were  In  value  greatly  In  excess  of  re- 
lator's Judgment,  took  such  shares  of  stock 
into  his  possession  and  control  to  satisfy  the 
execution,  and  advertised  the  same  for  sale; 
that  defendant  Nolte,  however,  committed  a 
breach  of  the  bond  sued  upon.  In  that  he 
"neglected,  failed  and  refused  to  make  sale  of 
the  property  as  taken  in  execution  by  him, 
as  aforesaid,"  to  relator's  damage  in  the  sum 
of  $2,161.37,  with  interest  and  costs.  It  Is  al- 
so averred  that  defendant  Nolte  committed  a 
further  breach  of  the  bond  in  failing  to  re- 
turn the  execution  to  the  circuit  court  at  the 
return  term  thereof.  Defendants  interposed 
a  demurrer  to  the  i>etition,  which  was  over- 
ruled. A  motion  to  elect,  filed  by  defendants, 
was  also  overruled.  Defendants  then  an- 
swered, and  plaintiff  filed  a  motion  to  strike 
out  parts  of  the  answer,  which  motion  was  in 
part  sustained.  Defendants  therenpwi  filed 
an  amended  answer,  upon  which  the  cause 
went  to  trial.  The  amended  answer  admits 
the  Issuance  and  delivery  of  the  execution  to 
defendant  Nolte,  as  sheriff,  and  the  levy  upon 
the  shares  of  stock  as  alleged  by  plaintiff. 
It  is  then  averred  that  on  September  27, 1912, 
one  Pessle  Filler  filed  with  the  defendant 
Nolte  a  third  party  claim  to  all  of  the  08 
shares  of  stock  levied  upon,  duly  verified  by 
affidavit,  claiming  to  be  the  absolute  owner 
of  50  shares  thereof,  by  title  acquired  prior 
to  the  levy,  and  claiming,  further,  that  prior 


to  the  levy  the  remaining  48  shares  had  been 
pledged  and  delivered  to  her  by  Joseph  Filler 
as  collateral  security  for  a  loan  of  $5,000, 
made  by  her  to  the  Joplin  Mercantile  Com- 
pany, and  also  to  secure  her  against  loss  by 
reascm  of  her  indorsement  of  certain  notes  of 
that  company  to  the  amount  of  $6,000 ;  that 
thereupon  defendant  Nolte  delivered  a  copy  of 
this  claim  to  relator's  attorney,  and  demanded 
of  relator  a  bond  of  Indemnity  "as  required  by 
law,"  and  notified  relator  that  if  such  bond 
were  not  given,  the  levy  would  be  released ; 
and  that  relator  refused  to  give  such  bond, 
basing  its  refusal  solely  upon  the  ground  that 
the  third  party  claim  bad  not  been  filed  in 
time.  The  amended  answer  further  avers 
that  the  shares  of  stock  levied  upon  were 
worthless ;  that  50  of  the  shares  in  fact  be- 
longed to  the  claimant,  and  that  the  Judg- 
ment debtor  had  no  interest  therein;  that 
the  remaining  48  shares  were  pledged  to  the 
claimant  as  collateral  security  for  loans  far 
in  excess  of  the  actual  value  thereof,  and 
the  interest  of  the  Judgment  debtor  therein 
was  valueless;  and  that  relator  was  in  no 
wise  damaged  by  the  release  of  the  levy  or 
by  the  failure  of  said  defendant  Nolte  to  re- 
turn the  execution  at  the  return  term  of  the 
writ.  The  reply  puts  in  issue  the  allegations 
of  new  matter  set  up  in  the  answer. 

At  the  trial  plaintiff,  after  unsnccessfolly 
moving  fojr  Judgment  "on  the  admissions  con- 
tained in  the  answer,"  introduced  in  evidence 
the  bond  sued  upon,  the  Judgment  a^ln^t 
Filler,  the  execution  Issued  thereupon,  and 
a  copy  of  the  sherifTs  advertisement,  ad- 
vertising for  sale  the  stock  levied  upon,  and 
rested.  To  sustain  the  Issues  on  their  part 
defendants  introduced  in  evidence  the  third 
party  claim,  a  certificate  of  Pessle  Filler,  as 
secretary  of  the  Joplin  Mercantile  Companv. 
the  sheriff's  return  indorsed  upon  the  un- 
satisfied Judgment,  and  certain  oral  testi- 
mony. 

As  to  the  third  party  claim  it  is  suffident 
to  say  that  it  complied  with  section  2201, 
Rev.  Stat.  1909,  the  general  statute  relatine 
to  third  party  claims  to  property  levied  upon. 
but  did  not  comply  with  the  special  law 
known  as  the  '^Sheriffs  and  Marshals  Act." 
upon  which  plaintiff  relies  as  being  in  forc« 
in  the  city  of  St.  Louis.  See  Revised  Stat- 
utes 1S99,  p.  2550  et  seq.  For  one  thing,  it 
failed  to  state  the  value  of  the  property 
levied  upon  as  required  by  that  act.  The 
other  writings  mentioned  need  not  be  noticed. 

The  testimony  is  that  the  sherifTs  dermO 
delivered  a  copy  of  Pessle  Filler's  claim  to 
relator's  counsel  (other  than  counsel  ber<? 
representing  appellants),  and  demanded  an 
indemnifying  bond,  which  relator  refused  tu 
give;  that  the  deputy  thereupon  submitted 
the  matter  to  the  sherifTs  attorneys,  who 
advised  that  if  relator  persisted  in  such  re- 
fusal, the  sheriff  could  decline  to  sell  tbe 
property;  that  relator  did  persist  In  svti 
refusal,  and  the  sale  was  "called  oCC." 


togle 


Ma) 


STATE  v.  KOLTB 


899 


The  evidence  shows  that  the  JopUn  Mer- 
cantile Oompany  had  a  capital  etodk  of 
$25,000,  divided  Into  100  shares  of  the  par 
value  of  ^oO  each.  Its  headquarters  were  at 
Joplin,  Mo.,  and  the  evidence  discloses  that 
its  business  had  been,  for  the  most  part, 
illegal.  It  had  been  engaged  In  shipping  in- 
toxicating llqnors  Into  "dry  territory,"  and 
prior  to  this  levy  the  company  and  Its  of- 
ficers had  been  Indicted,  tried,  and  convict- 
ed In  the  federal  courts.  The  stock  had  no 
market  value.  The  company's  books,  pro- 
duced at  the  trial,  showed  that  at  the  time  of 
the  levy  the  company's  total  assets  exceeded 
its  UabiUties  by  $1,891.16.  Included  In  the 
assets  were  certain  accounts  receivable  of  the 
face  value  of  $4,731.69.  It  is  said  that  some 
of  these  accounts  were  afterwards  lost.  The 
stock  therefore  had  little,  if  any,  actual 
value. 

At  the  close  of  defendant's  evidence 
plaintiff  adduced  testimony  to  the  eftect  that 
the  sheriff's  deputy  demanded  a  bond  in 
double  the  par  value  ($250  per  share)  of  the 
98  shares  of  stock  levied,  upon.  The  deputy, 
on  cross-examination,  said  that  he  did  not 
think  that  he  demanded  a  bond  In  this 
amount. 

[1-4]  I.  The  point  is  made  by  learned  coun- 
sel for  appellant  that  the  petition,  which  was 
attacked  by  demurrer  Ijelow,  wholly  falls  to 
state  a  cause  of  action.  It  is  urged  that 
since  the  action  is  predicated  upon  a  penal 
statute,  the  allegations  of  the  petition  can- 
not be  aided  by  Intendment,  but  every  fact 
essential  to  a  recovery  must  be  afBrmatlvely 
pleaded.  It  is  said  the  petition  does  not  al- 
lege that  Joseph  Filler  had  any  interest  In 
the  stock  levied  upon,  nor  that  his  Interest, 
if  any,  was  of  any  value.  Though  the  action 
he  one  to  recover  a  penalty  imposed  by 
statute,  a  party,  desiring  to  avail  himself  of 
the  provisions  of  the  act,  is  required  only  to 
state  such  facts  as  wiU  bring  his  case  clearly 
within  It.  Emerson  v.  Railway  Co.,  Ill  Mo. 
161,  19  S.  W.  1113.  It  was  not,  we  think,  es- 
sential to  the  statement  of  a  cause  of  action 
that  plaintiff  allege  anything  more  as  to 
Filler's  Interest  in  the  stock  than  that  the 
sheriff  had  levied  and  seized  upon  all  of  his 
right,  title,  and  Interest  therein;  but,  In 
any  event,  the  petition  In  this  respect  was 
aided  by  the  answer,  which  avers  that  Filler 
did  have  some  Interest  in  the  stock.  Nor, 
since  the  suit  was  for  the  penalty  of  the  stat- 
ute, and  not  for  the  recovery  of  damages 
actually  sustained,  was  It  necessary  to  al- 
lege the  value  of  Filler's  Interest 

[B]  Another  ground  of  attack  upon  the 
petition  Is  that  It  does  not  allege  that  the 
sheriff  wrongfully  failed  and  refused  to  make 
sale  of  the  stock ;  and  it  is  pointed  out  that 
the  statute  Imposes  a  liability  upon  the  of- 
ficer only  if  be  shall  neglect  and  refuse  to 
proceed  with  the  execution  "according  to 
law."  But  to  allege  that  the  sheriff's  act 
was  "wrongful,"  or  that  he  did  not  proceed 


"according  to  law,"  would  be  to  allege  mere 
c<»icIusions  of  law  and  not  issuable  facts. 

Other  questions  suggested  relative  to  the 
sufficiency  of  the  petition  need  not  be  dis- 
cussed. 

[S]  We  have  carefully  examined  the  peti- 
tion before  us,  and  we  think  that  beyond 
doubt  it  states  a  cause  of  action  for  the  stat- 
utory penalty  sought  to  be  recovered.  It 
can  now  only  be  assailed  for  vital  defects 
going  to  Its  utter  lusufiiclency  to  state  a 
cause  of  action ;  all  minor  Imperfections  be- 
ing cured  by  the  verdict 

[7]  II.  We  come  then  to  the  crucial  ques- 
tions involved,  which  pertain  to  the  merits 
of  the  action  and  the  amount  recoverable,  If 
any.  As  said,  the  action  is  predicated  upon 
a  violation  by  the  sheriff  of  the  provisions  of 
section  2240,  Itev.  Stat.  1909,  and  seeks  to 
recover  the  penalty  of  the  statute,  to  wit,  the 
full  amount  of  the  judgment  named  in  the 
erecution  delivered  to  the  sheriff.  This  sec- 
tion (2240)  is  as  foUows: 

"If  any  officer  to  whom  any  execution  shall  be 
delivered  shall  refuse  or  neglect  to  execute  or 
levy  the  same  according  to  law,  or  shall  take  in 
execution  any  property,  or  any  property  be  de- 
livered to  him  by  any  person  against  whom  an 
execution  is  issued,  and  he  shall  neglect  or  re-  ' 
fuse  to  make  sale  of  the  property  so  taken  or 
delivered,  according  to  law,  or  shall  make  a  false 
return  of  such  writ  then,  in  any  of  the- cases 
aforesaid,  such. officer  shall  be  liable  and  bound 
to  pay  the  whole  amount  of  money  in  such  writ 
specified,  or  thereon  indorsed  and  directed  to 
be  levied;  and  if  such  officer  shall  not,  on  the 
return  of  such  writ,  or  at  the  time  the  same 
ought  to  be  returned,  have  the  money  which  he 
shall  become  liable  to  pay  as  aforesaid  before 
the  court  and  pa^  the  same  according  to  the  ex- 
igency of  the  writ,  any  person  aggrieved  there- 
by may  have  his  action  against  such  officer  and 
his  sureties  upon  his  official  bond,  or  may  have 
his  remedy  by  civil  action  against  such  officer  in 
default." 

It  Is  conceded  that  the  defendant  sheriff 
refused  to  make  sale  of  the  shares  of  8to<^ 
levied  upon  because  of  the  appearance  of  the 
third  party  claim  and  relator's  refusal  to  give 
an  Indemnifying  bond  upon  demand  therefor. 
But  In  order  that  this  may  afford  any  de- 
fense to  plaintiff's  action,  the  third  party 
claim  must  be  one  filed  In  accordance  with 
the  provisions  of  the  statute  applicable  to 
the  filing  of  such  third  party  claims  in  the 
city  of  St.  Louis.  Though  the  sheriff  is  en- 
titled to  demand  an  indemnifying  bond  upon 
the  filing  of  a  third  party  claim  pursuant  to 
the  statute  In  force  in  the  Jurisdiction,  a 
claim  which  fails  to  conform  to  the  statutory 
requirements  Is  in  law  no  claim,  and  does 
not  justify  the  ofllcer  in  demanding  an  In- 
demnifying bond  and  In  refusing  to  perform 
the  duties  imposed  upon  him  by  law  because 
of  the  failure  to  give  such  bond.  See  Brad- 
ley V.  Holloway,  28  Mo.  150 ;  Smith  v.  White, 
48  Mo.  App.  404.  It  is  a  question  of  vital 
importance,  therefore,  to  determine  whether 
the  general  statute  (section  2204,  Rev.  Stat  ^'-^  t 

1909)    or   the   special    act   known    as   th^yV^jOOQlC 
"Sheriffs  and  Marshals  Act"  is  applicable  to  O 
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the  city  of  St.  Louis  with  respect  to  such 
third  party  claims. 

[8]  III.  The  Sheriffs  and  Marshals  Act 
upon  which  plaintiff  relies,  and  with  which 
It  is  said  that  the  third  party  claim  should 
have  complied,  but  did  not,  was  enacted  by 
the  Legislature  in  1855.  See  Laws  1854-55, 
p.  464  et  seq.  It  applied  only  to  the  cotmty 
of  St.  Louis,  which  then,  of  course,  Included 
the  city  of  St.  Louis.  The  act  was  amended 
by  an  act  approved  March  14,  1859.  See 
Laws  1858-69,  p.  439.  As  amended,  it  will 
be  found  in  the  appendix  to  the  respective 
revisions  of  1879,  1889,  and  1899.  See  Be- 
vlsed  Statutes  1879,  pp.  1554^1557 ;  Revised 
Statutes  1889,  pp.  2178-2180;  Revised  Stat- 
utes 1899,  pp.  2550-2553.  Pursuant  to  the 
provisions  of  section  8085,  Rev.  Stat  1909, 
this  act,  together  with  other  local  or  spe<dal 
laws  which  had  been  published  in  the  ap- 
pendix to  the  Revision  of  1899,  was  omitted 
from  the  appendix  to  the  statutes  of  1909. 
The  act,  therefore,  nowhere  appears  in  the 
last  revision  of  our  statutes. 

Following  the  separation  of  the  dty  of 
St  Louis  from  the  county  of  St.  Louis,  by 
the  adoption  of  the  Scheme  and  Cliarter  of 
1870,  special  laws  applicable  to  the  sheriff 
of  the  county  of  St.  Ik>u18  were  made  to  ap- 
ply to  the  city  of  St.  Louis.  See  Laws  1877, 
p.  188;  Rev.  Stat  1879,  pp.  1516,  1517. 
There  is  some  contention  that  this  particular 
act  did  not  remain  applicable  to  the  city  of 
St.  Louis,  but  we  think  it  entirely  without 
merit. 

.[9]  It  is  contended,  however,  that  the  act 
was  repealed  in  1879  by  virtue  of  the  enact- 
ment of  section  3100,  Rev.  Stat  1879,  which 
provides  as  follows: 

"All  acts  of  a  general  nature,  revised  and 
amended  and  re-enacted  at  the  present  session 
of  the  General  Assembly,  so  soon  as  such  acts 
shall  take  effect,  shall  be  taken  and  construed 
as  repealing  all  prior  laws  relating  to  the  same 
subject,  but  the  provisions  of  the  Revised  Stat- 
utes, so  far  as  they  are  the  same  as  those  of 
the  prior  laws,  shall  be  construed  as  a  continu- 
ation of  such  laws  and  not  as  new  enactments." 

At  this  same  session  the  Legislature  "re- 
vised and  amended  and  re-enacted"  the  gen- 
eral act  of  1877,  regarding  third  party  claims 
to  be  properly  levied  upon  (Laws  1877,  p. 
251),  which  is  now  section  2204,  Rev.  Stat 
1909,  referred  to  above,  with  which  the  third 
party  claim  here  complied ;  and  it  is  argued 
that  by  virtue  of  section  3160,  Rev.  Stat 
1879,  supra,  this  operated  to  repeal  the  Sher- 
iffs and  Marshals  Act  "relating  to  the  same 
subject,"  though  applicable  only  to  the  city 
of  St  Louis.  But  the  fault  with  ttiis  argu- 
ment is  that  section  3160,  Rev.  Stat  1879, 
upon  which  appellant  relies,  applies  only  to 
"acts  of  a  general  nature ;"  whereas  section 
3158  of  the  same  article  of  the  Revision  of 
1879  provides  as  follows: 

"All  acts  and  parts  of  acts  specially  applica- 
ble to  the  city  of  St  Louis,  and  in  force  at  the 
commencement  of  or  passed  during  the  present 
session  of  the  General  Assembly,  and  not  re- 
pealed by  some  act  of  the  present  session,  shall 


be  and  thesame  are  continued  in  force  accord- 
ing to  their  respective  provisions  and  limita- 
tions^ and  shall  be  published  as  an  appendix  to 
the  revised  statutes." 

And  accordingly  the  Sheriffs  and  Marshals 
Act  of  1855,  aa  amended  In  1859,  was  pub- 
lished in  the  appendix  to  the  Revision  of 
1879.  And  it  was  thereafter  published  in 
the  appendix  to  the  succeeding  Revisions  of 
1889  and  1899,  but  as  said  above,  was  omit- 
ted from  the  appendix  to  the  revision  of  1909 
pursuant  of  section  8085  of  that  revision. 

The  general  statute  of  1877,  which  has  be- 
come section  2204,  Rev.  Stat  1909,  cannot  be 
held  to  have  (^>erated  to  repeal  the  special 
act  in  question  unless  there  is  something  to 
make  it  manifest  that  the  Legislature  intend- 
ed such  result;  and  nothing  to  this  effect 
appears.  This  phase  of  the  matter  does  not 
warrant  further  discussion;  but  see  State 
ex  rel.  Baker  v.  Fiala,  47  Mo.  loc.  dt  320; 
Manker  v.  Faulhaber,  94  Mo.  430,  6  S.  W. 
372 ;  State  ex  rel.  v.  School  Board,  131  Ma 
505,  33  S.  W.  3. 

The  act  has  frequently  been  before  otir 
courts.  See  Dodd  V.  Thomas,  69  Mo.  364,  and 
cases  cited ;  State,  to  Use,  v.  O'Neil,  170  Mo. 
7,  70  S.  W.  121 ;  Eichelmann  v.  Weiss,  7  Mo. 
App.  87,  loc.  dt  91,  92;  State,  to  Use.  v. 
Smit  20  Mo.  App.  50.  In  State  v.  O'NeU 
Lumber  Co.,  supra  (dedded  in  1902,  though 
the  cause  of  action  accrued  In  ISQT),  the 
Supreme  Court  recognized  it  as  bdng  in  full 
force  and  effect  in  the  dty  of  St  Louis.  And 
it  was  held  that  since  the  act  was  in  force 
at  the  time  of  the  adoption  of  the  Consti- 
tution of  1875,  it  was  not  affected  by  the  pro- 
visions of  section  53,  art  4,  thereof.  No  con- 
tention was  made  in  the  case  that  it  was  re- 
pealed by  section  3160,  Rev.  Stat  1878. 

[10]  We  are  forced  to  the  conclusion  that 
the  Sheriffs  and  Marstials  Act  applicable  to 
the  dty  of  St  Louis,  has  not  been  repealed, 
but  remains  in  force.  It  is  true  that  had  It 
been  repealed  in  1879,  as  contended,  the  acts 
of  the  revisers  in  contlnning  to  indnde  it 
in  subsequent  revisions  of  the  statutes  would 
not  have  operated  to  keep  it  in  force.  See 
Meriwether  v.  Love,  167  Mo.  614,  67  S.  W. 
250.  But  it  does  not  appear  that  it  was  re- 
pealed in  1879.  And  it  is  in  no  wise  affected 
by  the  failure  to  publish  it  In  the  Revlsitm 
of  1909.  See  section  8085,  Rev.  Stat  1909; 
State  ex  rel.  v.  Slover,  134  Mo.  10,  31  a  W. 
1054,  34  S.  W.  1102 ;  Bird  v.  SeUera,  122  Mo. 
23,  26  S.  W.  668. 

[11]  IV.  As  the  third  party  dalm  here 
filed  did  not  comply  with  the  provisions  of 
this  spedal  act  but  with  section  2204  (1909) 
supra,  which  we  most  hold  not  to  be  applic- 
able within  the  diy  of  St  Loots,  the  claim 
was  Invalid  in  law,  and  afforded  the  sheriff 
no  lawful  excuse  for  refusing  to  sell  the 
property  levied  upon,  though  plaintiff  refna- 
ed  to  give  the  indemnifying  bond  demanded. 
The  case  stood  as  though  no  claim  had  been 
filed.  Bradley  v.  HoUoway,  siq>ra. 
But  it  is  argued  tor  appellant  that 
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sheriff  iind  hl8  surety  ought  not  to  be  penal- 
ized under  the  provlsioins  of  section  2240, 
Rev.  Stat  1909,  since  the  sheriff  acted  in 
good  faith  in  declining  to  sell  the  property, 
and  was  guilty  of  nothing  more  than  an  er- 
ror of  Judgment  In  the  premises,  and  that  in 
no  event  ought  the  liability  to  plaintiff  be 
for  more  than  the  actual  damages  sustained. 
It  Is  urged  that  it  was  therefore  error  to 
give  the  declaration  of  law  referred  to  above, 
wherein  the  court  declared  that  "the  statute 
fixes  the  measure  of  damages."  The  section 
upon  which  this  action  is  predicated  (2240, 
supra),  as  It  now  atands,  has  been  upon  our 
statute  books  since  1845.  Bfev.  St  1845,  c. 
61,  §  58.  As  it  stood  prior  to  1845,  it  inflict- 
ed the  penalty  mentioned  for  the  failure  of 
itbe  officer  to  return  the  writ  at  the  return 
term  thereof,  as  well  as  for  his  neglect  or 
failure  to  execute  the  writ  or  to  make  sale 
of  the  property  levied  upon,  and  for  making 
a  false  return.  See  Revised  Statutes  1825, 
p.  371,  {  24;  Rev.  Stat  1835,  p.  260,  i  52. 
Since  the  Revision  of  1845  the  liability  for 
falling  to  make  return  of  an  execution  has 
been  limited  to  the  damages  actually  sustain- 
ed there?by. 

In  Douglass  v.  Baker,  9  Mo.  41,  the  court 
held  a  sheriff  liable  for  the  penalty  of  the 
statute  for  falling  to  execute  a  writ  of 
capias  ad  satisfaciendum  against  the  body 
of  the  judgment  debtor.  This  was  shortly 
prior  to  the  abolishment  of  Imprisonment  for 
debt  bde  of  the  plaintiffs  pointed  out  to 
the  sheriff  the  execution  debtor,  and  demand- 
ed that  the  sheriff  <take  him  Into  custody. 
The  sheriff  replied  that  he  had  heard  that 
the  liegislatnre  had  abolished,  or  was  about 
to  abolish,  Imprisonment  for  debt,  and  did 
not  execute  the  writ  as  demanded.  Among 
other  things,  the  court  said: 

"This  section  of  the  act  [section  52,  p.  260, 
Rev.  Stat  1835]  does  not  require  the  plaintiS  to 
show  that  be  has  sustained  damages  by  the  fail- 
ure of  the  sheriff  to  levy  or  execute  the  writ 
according  to  law,  nor  does  it  seem  to  leave  it 
to  a  jury  to  decide  the  point.  •  •  •  When 
our  statute  declares  that  the  sheriff  on  failure 
or  neglect  to  do  his  duty  shall  pay  the  whole, 
it  would  seem  that  the  courts  cannot  leave  it  to 
a  jury  to  decide  what  damage  the  plaintiffs  in 
the  execution  have  sustained. 

In  Mllbnrn  v.  State,  11  Mo.  188,  47  Am. 
Dec.  148,  decided  under  the  statute  as  it  stood 
prior  to  1845,  the  sheriff  was  held  liable  for 
the  penalty  of  the  statute,  to  wit,  the  full 
amount  of  the  debt,  for  failing  to  return  the 
execution  at  the  term  to  which  it  was  re- 
turnable. In  the  course  of  the  opinion.  It  Is 
said: 

"The  hardship  of  the  case  is  most  manifest; 
but  it  grows  out  of  the  statute,  which  inflicts  a 
penalty  upon  the  sheriff  greatly  disproportioned 
m  many  cases  to  the  delinquency." 

In  State  ex  rel.  Ross  v.  Case,  77  Mo.  247, 
the  sheriff  was  held  liable  for  the  full 
amount  of  the  debt  as  a  penalty  for  making  a 
false  return.  The  court,  through  Hough,  J., 
said : 

"The  statute  cited  declares  that  any  oflScer 
who  shall  make  a  false  «eturn  of  any  execution 


which  shall  be  delivered  to  him  'shall  be  liable 
and  l^und  to, pay  the  whole  amount  of  money 
in  such  writ  specified,  or  thereon  indorsed  and 
directed  to  be  levied,*  regardless  of  the  real  ex- 
tent of  the  injury  occasioned  by  such  false  re- 
turn. The  penalty  imposed  by  the  statute  cit- 
ed was  by  the  Statutes  of  1835  imposed  upon  the 
officer  for  failing  to  make  return  of  an  execu- 
tion according  to  law,  and  while  this  provision 
was  characterized  by  this  court,  in  the  case  of 
Milbum  V.  State,  11  Mo.  188  [47  Am.  Dec.  148], 
as  an  exceedingly  harsh  one,  inflicting,  in  many 
instances,  a  penalty  greatly  disproportioned  to 
the  delinquency  of  the  officer,  it  was  nevertheless 
enforced.  Since  the  Revision  of  1845,  however, 
the  liability  of  the  officer  for  failing  to  return 
an  execution  has  been  limited  to  the  damages 
actually  snstained  in  consequene6  of  such  de- 
fault But  the  penalty  of  making  full  pay- 
ment of  the  amount  of  the  execution  still  re- 
mains for  making  a  false  return." 

On  principle  the  case  before  us  cannot  be 
distinguished  from  the  Boss  Case.  The  pen- 
alty remains  for  the  officer's  neglect  or  re- 
fusal to  levy  or  sell  property  levied  upon, 
without  lawful  excuse,  just  as  for  malUng 
a  false  return.  For  default  in  any  one  of 
these  particulars  the  liability,  affixed  by  the 
express  terms  of  the  act,  is  the  fuU  amount 
of  the  execution  debt 

In  Stevenson  v.  Judy,  49  Mo.  227,  one  of 
the  cases  relied  upon  by  respondents,  the  ac- 
tion was  against  a  sheriff  for  failing  to  make 
a  levy,  and  also  for  falling  to  make  return 
of  the  execution  at  the  proper  term.  There 
was  no  showing  that  the  execution  defend- 
ant had  any  Interest  In  the  property;  and 
it  was  held  that  plaintiff  made  no  case  as 
for  the  sheriff's  failure  to  levy.  It  is  argued 
that  in  the  case  before  us  It  did  not  appear 
that  the  execution  debtor  had  any  interest  in 
the  property  upon  which  the  levy  was  made. 
But  this  argument  Is  clearly  unsound.  A 
portion  of  the  stock  in  question  §tood  in  Fil- 
ler's name.  He  had  title  to  It,  subject,  at 
most,  to  his  wife's  liens  or  Incumbrances 
thereon.  Regardless  of  the  amount  of  the 
latter,  It  Is  quite  clear  that  Filler  had  an 
Interest  In  the  stock  subject  to  execution  and 
sale,  and  that,  under  the  circumstances,  re- 
lator was  entitled  to  have  that  Interest  sold 
for  whatever  It  might  bring  at  a  sherUTs 
sale. 

In  KIskaddon  v.  Jones,  63  Mo.  190,  also 
relied  upon  by  respondent,  the  action  was 
against  the  sheriff  for  releasing  property 
levied  upon,  without  making  a  sale  thereof, 
and  for  making  a  false  return.  Among  other 
things,  it  was  said : 

"Before  the  plaintiff  could  recover  it  would  de- 
volve upon  him  to  show  that  he  had  sustained 
damages  in  consequence  of  defendant's  wrong- 
ful neglect  to  do  his  duty.  Wagn,  Stat  p.  614, 
§§  63,  64 ;   Stevenson  v.  Judy,  49  Mo.  227." 

Neither  the  statute  nor  the  case  dted  sup- 
port this,  except  In  so  far  as  they  apply  to  a 
default  of  an  officer  In  failing  to  make  return 
of  an  executicm.  This  language  was  evident- 
ly Inadvertently  used.  In  any  event  It  Is  not 
controlling  or  persuasive.  In  view  of  the  later 
and  pointed  decision  In  the  Ross  Case,  su- 
pra, jy 

Other  authorities,  cited  by  appellant  need 
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not  be  discussed.  The  latest  decision  of  oar 
Supreme  Court  directly  here  In  point  Is  evi- 
dently that  tn  Ross  t.  Case,  supra,  and  we 
regard  it  as  controlling  upon  us.  And  we 
think  that  there  can  be  no  doubt  as  to  the 
meaning  of  the  statute.  It  abrogated  the 
common  law,  .which  afforded  a  remedy  in 
such  cases  only  for  the  amount  of  damages 
which  the  plaintiff  could  show  that  he  had 
actually  sustained  by  reason  of  the  default. 
The  only  inference  tljat  can  be  Indulged  is 
that  the  lawmakers  deemed  the  common-law 
remedy  inadequate. 

It  Is  true  that  the  statute  is  a  harsh  and 
penal  one;  l)ut  the  case  appears  to  fall  di- 
rectly within  both  the  letter  and  the  spirit 
thereof.  The  sheriff  unlawfully  refused  to 
proceed  with  the^sale.  And  though  it  is  clear 
that  this  was  done  in  the  utmost  good  faith, 
upon  advice  of  counsel,  he  nevertheless  acted 
at  his  peril;  and  he  and  his  surety  cannot 
escape  the  consequences  of  the  violation  of 
the  statute  Invoked. 

It  follows  that  the  judgment  must  be  af- 
firmed ;   and  it  Is  so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  J.,  con- 
cur. 

On   Motion    for   Rehearing. 

AIAJES,  J.  Respondent's  learned  counsel 
urgently  insists  that  the  case  of  State  ex  rel. 
Ross  V.  Case,  77  Mo.  247,  is  not  controlling 
upon  the  question  involved  herein  respecting 
the  effect  of  section  2240,  Rev.  Stat  1909, 
when  applied  to  the  facts  of  this  case.  It  Is 
true  that  the  ruling  in  the  Ross  Case  was 
upon  the  question  of  the  sheriff's  liability 
under  the  statute  for  making  a  false  return. 
But  we  regard  the  case  as  pointed  authority 
here,  for  it  is  clearly  held  that  the  officer 
becomes  liable  for  the  penalty  of  the  statute 
upon  violation  of  its  terms  as  amended. 

Our  attention  is  directed  to  Metzner  v. 
Graham,  66  Mo.  653,  as  supporting  the  view 
that  the  officer  should  not  be  here  held  liable 
for  the  whole  amount  of  the  Judgment  debt. 
It  Is  true  that  in  the  course  of  the  opinion 
(66  Mo.  loc.  cit.  660)  it  is  said: 

"It  cannot  be  that  every  mere  technical  breach 
of  duty,  or  abstract  remissness,  unaccompanied 
by  rcsultinf?  injury,  can  form  the  basis  for  a 
substantial  recovery,  not  at  all  proportionate  to 
the  actual  damage  sustained." 

But  this  was  said  with  reference  to  the 
paiticular  facts  of  that  case,  which  need  not 
be  here  stated,  and  without  reference  to  the 
statute  now  under  consideration.  It  appears 
that  the  statute  was  not  Invoked,  and  it  is  in 
no  way  referred  to  in  the  opinion. 

It  is  argued  at  length  that  appellant  did 
not  here  "neglect  or  refuse"  to  make  sale  of 


the  property  levied  upon,  within  the  meaning 
of  these  terms  as  used  in  the  statute.  And 
stress  is  laid  upon  what  is  said  in  Gallemore 
V.  Gallemore,  115  Mo.  App.  179,  91  S.  W.  406, 
and  in  State  v.  Burton,  178  S.  W.  219,  re- 
specting the  use  of  the  same  words  in  an- 
other statute.  But  the  argument  thus  ad- 
vanced does  not  appear  to  help  aiqteilant's 
position.  The  record  before  us  shows  that 
appellant  did  refuse  to  proceed  with  the  sale 
because  of  the  failure  of  plaintiff  to  give  au 
indemnifying  bond  demanded  by  appellant 
While  it  is  true  that  this  was  done  in  the 
utmost  good  faith,  the  officer  believing  it  to 
be  his  duty,  aAd  acting  under  legal  advice, 
it  was  nevertheless  a  refusal  to  sell;  and 
we  see  no  way  for  appellant  to  escape  the 
penalty  of  the  statute.  Under  the  drcmn- 
stances  of  the  case  It  is  with  relnctance  that 
we  so  hold ;  but,  in  view  of  the  state  of  the 
law  governing  the  matter  in  hand,  we  feel 
compelled  to  do  so. 

The  motion  for  a  rehearing  Is  therefore 
overruled. 

NORTONI,  J.,  concurs.  REYNOLDS,  P. 
J.,  withdraws  his  concurrence  in  the  original 
opinion,  and  dissents  therefrom  and  from  the 
order  overruling  the  motion  for  rehearing, 
for  the  reasons  stated  in  a  memorandum  fil- 
ed by  him;  and,  as  be  deems  the  dedslon 
herein  to  be  contrary  to  the  decision  of  tbe 
Supreme  Court  in  Metzner  v.  Graham,  66 
Mo.  653,  he  requests  that  the  cause  be  certi- 
fied to  the  Supreme  (3ourt,  which  is  accord- 
ingly done. 

RBYNOLDS,  P.  J.  (dissenting).  I  concur- 
red in  the  opinion  of  affirmance  originally 
entered  in  this  case  but  on  more  careful  con- 
sideration I  am  in  grave  doubt  as  to  tbe 
correctness  of  that  Judgment.  As  said  by 
my  learned  Associates,  it  seems  harsh  to  hold 
the  sheriff  for  the  full  amount  of  tbe  execu- 
tion. It  seems  to  me,  under  all  the  facts  and 
circumstances  in  this  case,  that  it  falls  with- 
in what  was  said  by  Judge  Sherwood  In 
Metzner  v.  Graham,  66  Mo.  653,  where  at 
page  660,  he  says: 

"It  cannot  be  that  every  mere  tedmical  breadi 
of  duty,  or  abstract  remissness,  unaccompanied 
by  resulting  injury,  can  form  the  basis  for  t 
substantial  recovery,  not  at  all  proportionate 
to  tbe  actual  damages  enstained." 

It  Is  true  that  in  that  case  the  statute  here 
under  consideration  does  not  appear  to  have 
been  presented  to,  and  certainly  was  not  re- 
ferred to  by  our  Supreme  Court  This  re- 
mark of  Judge  Sherwood,  however,  seems  w 
eminently  fair  that  I  feel  warranted  In  a-sk- 
Ing  that  this  cause  be  certified  to  the  Sa- 
preme  Court  as  In  conflict  with  what  is  held 
by  that  court  in  Metzner  ▼.  Graham,  supra- 
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ALBBRS  T.  MOPFITT  et  «1.    (No.  10451.) 

(St.  T^ouis  Court  of  Appeals.     Missonrl.     Not. 
2.  1915.    Rehearing  Denied  July  14,  1916.) 

1.  Exchanges  ie=39— TRANaAonoNS  Between 
Mekbebs. 

In  suit  for  accounting  by  an  exchange  mem- 
ber to  recover  damages  from  deductions  from  his 
margin  account  on  his  settling  a  wheat  sale  con- 
tract, such  settlement  being  attacked  as  based 
upon  a  conspiracy  to  "corner"  the  wheat  market, 
where  the  petition  did  not  allege  what  was  in 
fact  a  reasonable  market  value  of  the  wheat, 
bnt  merely  that  the  settlement  price  was  a  fic- 
titious one  in  excess  of  the  reasonable  value,  and 
the  only  evidence  in  the  record  was  that  the  con- 
tract provided  on  its  face  that  it  was  subject  to 
the  rules  and  regulations  of  an  exchange,  and 
that  the  exchange,  in  passing  upon  a  dispute  of 
like  character  between  other  members  had  fixed 
the  price  on  which  this  settlement  was  based  as 
the  reasonable  market  value,  neither  petition  nor 
proof  warranted  recovery. 

[Ed.  Note. — For  other  cases,  see  Exchanges, 
Cent.  Dig.  S§  12,  13;  Dec.  Dig.  «=»9.] 

2.  CAjvconxATioN  OT  Instrtjkents  «=>10— Ad- 
equate Remedy  at  Law  —  Recovery  or 

DAaLAGES. 

Where  the  remedy  at  law  by  way  of  action 
for  damages  is  adequate,  complainant  is  not  en- 
titled to  cancellation,  although  respondents  de- 
fault, and  thus  confess  the  averments  of  the 
petition. 

[Kd.  Note. — For  oth'er  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  S§  7,  9,  18-22;  Dec. 
Dig.  «=»10.] 

Appeal    from    St.    Louis    Circuit   Court; 
O'Neill  Ryan,  Judge. 
"Not  to  be  officially  published." 
Action   by  C.   H.   Albers  against  Nat.   L. 
Moffltt  and  others.     From  a  decree  for  re- 
&I>on(lents,  complainant  appeals.    Affirmed. 

Barclay,  Shields  &  Fauntleroy  and  Bar- 
day  &  Wallace,  all  of  St  Louis,  for  appel- 
lant. Ricbard  A.  Jones,  of  St  Louis,  for  re- 
spondmts. 

ALLEN,  J.  Tills  is  a  suit  In  equity.  The 
appeal  now  before  us,  viz.,  that  of  plaintiff 
from  a  decree  dismissing  his  bill  as  to  cer- 
tain defendants,  was  originally  taken  to  this 
court,  but  the  cause  was  transferred  to  the 
Supreme  Court  upon  the  theory  that  that 
court  had  Jurisdiction  thereof.  The  Supreme 
Court  held  otherwise  and  retransferred  the 
case  here.  See  Albers  t.  Moffltt,  262  Mo. 
645,  172  S.  W.  11,  from  which  we  quote  the 
following  statement,  by  Bond,  J.: 

"There  were  two  appeals  In  this  case,  both 
primarily  to  the  St  Louis  Court  of  Appeals. 
One  was  taken  by  the  Merchants'  Exchange 
from  that  portion  of  a  decree  of  the  trial  court 
which  enjoitfed  it  from  enforcing  a  resolution 
suspending  plaintiff,  C.  H.  Albers,  for  a  definite 
period  from  any  and  all  privileges  of  the  Board 
of  Tnie  conducted  by  the  Merchants'  Exchange. 
The  other  appeal  was  taken  by  said  Albers  from 
that  portion  of  the  same  decree  of  the  trial  court 
which  dismissed  his  suit  as  to  the  individual  de- 
fendants. These  two  cross-appeals  were  pending 
in  the  St.  Louis  Court  of  Appeals,  and  one  ol 
them,  that  taken  by  the  Merchants'  Exchange, 
was  disposed  of  in  140  Mo.  App.  446  [120  S.  W. 
139].  'The  other  appeal,  as  is  shown  by  a  file 
mark  on  the  record  before  us,  was  on  March  30, 


1909,  transferred  to  this  court,  on  the  motion  of 
tho  respondents,  for  the  following  reason:  'Be- 
cause the  amount  involved  is  more  than  $4,500.' 
This  latter  appeal  was  argued  and  submitted  in 
this  court  on  the  19th  day  of  October,  1014  (at 
its  October  term).  Other  phases  of  this  con- 
troversy have  been  before  this  court:  C.  H.  Al- 
bers Com.  Co.  V.  Spencer,  205  Mo.  105  [103  S. 
W.  523.  11  L.  R:  A.  (N.  S.)  1003] ;  Id.,  245  Mo. 
368  [150  S.  W.  712]. 

"The  substance  of  the  petition  culminating  in 
the  judgment  from  which  these  two  cross- 
appeals  were  taken  is  that  C.  H.  Albers,  plain- 
tiff, on  behalf  of  the  Albers  Commission  Com- 
pany, of  which  he  was  president.  entere<l  into 
contract  with  the  defendant,  Moffltt  on  behalf 
of  the  Commission  Company,  of  which  he  was 
likewise  president,  for  the  sale  for  future  deliv- 
ery of  certain  grain,  such  contracts  to  mature 
and  delivery  to  be  made  before  the  31st  of  De- 
cember. 1903 ;  that  to  secure  bis  engagement 
about  $20,000  was  put  up  with  said  purchaser 
as  a  margin;  that  thereafter  said  purchaser 
formed  a  secret  agreement  with  his  codcfendants, 
Spencer  &  Milliken,  to  'forestall  the  market  in 
wheat  in  St.  Louis,'  to  the  end  that  said  Spencer 
&  Milliken  should  be  able  to  dictate  the  price  of 
wheat  in  transactions  upon  the  Board  of  Trade; 
that  for  this  purpose  the  grain  contracts  execut- 
ed by  plaintiff  had  been  transferred  to  said  Spen- 
cer &  MUliken,  in  order  to  assist  them  in  their 
conspiracy  to  corner  the  wheat  market;  that 
thereafter,  to  wit  March,  1004,  the  snid  Hub- 
bard &  Moffltt  Commission  Company  returned 
to  plaintiff  the  sum  of  $1,790.25,  being  the 
amount  of  difference  between  the  contract  price 
of  the  grain  which  plaintiff  had  agreed  to  sell 
them,  and  the  'fictitious  price  of  92  cents  per 
bushel,'  which  the  defendants  (Spencer  &  Milli- 
ken and  Hubbard  &  Moffltt  Commission  Compa- 
ny) by  means  of  their  corner  of  the  market  had 
created  and  fixed  for  the  price  of  said  grain  ou 
and  before  December  31,  1903;  that  when  this 
was  done,  plaintiff  refused  to  return  to  said  Hub- 
bard &  Moffitt  the  reciprocal  paper  memoranda 
evidencing  the  original  contracts  of  purchase  of 
said  grain  executed  at  the  time  by  the  said  Mof- 
fltt &  Co.;  that  for  such  refusal  the  defendant 
Merchants'  Exchange  passed  a  resolution  sus- 
pending him  from  the  privileges  of  membership 
in  that  body;  that  said  resolution  was  invalid. 
The  prayer  of  plaintiffs  petition  is,  to  wit: 
'Wherefore,  the  premises  considered,  plaintiff 
prays  the  court  to  enjoin  and  restrain  said  Mer- 
chants' Exchange  of  St.  I«uis  from  further  en- 
forcing said  resolution  or  order  of  suspension  of 
plaintiff  and  that  said  order  or  resolution  be  can- 
celed and  decreed  to  be  void,  and  that  the  said 
contracts  between  the  C.  H.  Albers  Commission 
Company  and  the  Hubbard  &  Moffitt  Commis- 
sion Company  be  canceled  and  declared  void,  and 
that  said  plaintiff  have  accounting  of  damagei 
sustained  by  him,  in  this  behalf  (so  far  us  the 
same  may  be  ascertained),  including  therein  dam- 
ages for  the  oppressive,  fraudulent,  and  unlawful 
and  wrongful  acts  aforesaid  of  said  defendants 
and  each  of  them,  and  that  plaintiff  recover  such 
damages  aforesaid  as  may  be  so  found  to  be 
justly  duo  to  him  by  each  of  said  defendants  re- 
spectively, and  have  such  other  and  further  re- 
lief as  may  be  just,  and  t^at  plaintiff  have  a 
temporary  restraining  order  to  the  effect  first 
above  prayed,  pending  the  litigation  and  until 
the  further  order  of  this  court  upon  such  terms 
as  may  be  just  and  equitable. 

"All  the  defendants  named  in  this  petition 
were  made  parties  by  personal  service.  The  de- 
fendant Merchants'  Exchange  duly  answered. 
The  other  defendants,  not  having  answered  with- 
in a  year  after  said  service,  a  default  was  taken 
against  them.  The  case  came  on  for  trial  upon 
the  petition,  the  default,  the  answer  of  the  Mer- 
chants' Exchange,  the  evidence  taken,  and  an 
agreement  as  to  certain  facts,  whereupon  the 
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trial  court  decreed  a  temporary  injunction  hith- 
erto awarded  by  him  against  the  &lerchant8'  Ex- 
change to  be  perpetual,  and  found  in  favor  of 
the  defaulting  defendants  on  the  other  issues 
presented  by  the  petition,  and  dismissed  plain- 
tiffa  petition  as  to  them.  Thereafter  the  two 
cross-appeals  were  taken  as  above  stated." 

[1  ]  Appellant's  contention  is  that  Inasniucb 
as  the  defendants,  other  than  the  Merchants' 
Exchange,  made  default,  and  an  interlocu- 
tory judgment  pro  confessb  was  entered  some 
mouths  prior  to  the  final  hearing,  the  chan- 
cellor below  should  not  have  dismissed  the 
bUI  as  to  such  defaulting  defendants,  after 
having  found  In  plaiutifTs  favor  on  the  in- 
junctive feature  of  the  case.  Appellant  as- 
serts that,  since  the  allegations  of  the  peti- 
tion stood  confessed  as  to  these  respondents, 
plaintiff  was  entitled  to  a  decree  for  an  ac- 
counting, and  that  the  judgment  should  now 
be  reversed,  with  directions  to  the  trial  court 
to  Institute  an  inquiry  touching  the  extent  to 
which  plaintiff  Is  entitled  to  recover.  An 
examination  of  the  record,  however,  has  con- 
vinced us  that  the  judgment  should'  not  be 
disturbed.  The  record  before  us  does  not 
warrant  a  recovery  of  damages.  The  peti- 
tion does  not  allege  what  In  fact  was  the 
reasonable  marltet  value  of  the  wheat  in 
Question,  but  merely  that  92  cents  per  bushel 
was  a  fictitious  price  in  excess  of  the  reason- 
able value  thereof.  It  in  no  way  furnishes 
any  basis  byi  which  to  ascertain  and  fix  any 
damages  In  plaintiff's  favor.  And  the  only 
evidence  In  the  record  touching  the  matter 
goes  to  prove  that  92  cents  per  bushel  was 
the  reasonable  value  of  the  grain  at  the  time 
mentioned.  Each  contract  upon  Its  face  pro- 
vided that  It  was  "subject  In  all  respects  to 
the  rules  and  regulations  of  the  Merchants' 
Exchange  of  St.  Louis."  The  evidence  Is 
that  the  Merchants'  Exchange,  pursuing  its 
usual  course  in  such  matters,  first  through  its 
"committee  on  contracts  for  future  delivery," 
in  passing  upon  a  dispute  of  like  character 
between  other  members  of  the  Exchange, 
found  that  92  cents  per  bushel  was  in  fact 
the  reasonable  Qiartcet  value  of  wheat  of  the 
character  and   at  the  time  here   Involved. 


And  a  rule  of  the  Merchants'  Exdiange,  put 
In  evidence,  provided  that  such  a  finding 
should  be  "accepted  and  recognized  as  es- 
tablishing said  value  as  the  equitable  basis 
for  all  settlements  and  adjustments  of  sim- 
ilar defaults  by  members  of  the  Exchange  on 
that  day."  It  thus  appears  that  neither  tlie 
petition  nor  the  proof  afforded  ground  for 
any  monetary  recovery  by  plaintiff. 

[2]  It  is  further  argued  tliat  as  against  the 
defendants  who  defaulted,  and  thus  confess- 
ed the  averments  of  the  petition,  plaintiff  is 
entitled  in  equity  to  have  these  contracts  de- 
clared null  and  void  and  canceled.  The  pe- 
tition is  quite  lengthy,  much  of  It  dealing 
with  matters  not  pertinent  to  this  appeal, 
but  its  substance  has  t>een  heretofore  shown, 
and  It  does  not  appear  to  warrant  the  exer- 
cise of  equity  jurisdiction  beyond  the  grant- 
ing of  the  injunctive  relief  wliich  has  hereto- 
fore been  awarded  plaintiff.  There  are  no 
allegations  of  fraud  such  as  to  entitle  plain- 
tiff to  cancellation  In  equity.  Respecting  the 
alleged  "corner"  in  the  wheat  marlset, 'noth- 
ing Is  averred  as  to  the  true  market  value 
of  the  wheat  at  the  time  In  question.  And  in 
any  event,  if  plaintiff's  rights  were  violated, 
it  appears  that  there  was  an  adequate  rem- 
edy at  law,  making  rescission  and  cancella- 
tion in  equity  wholly  unnecessary.  Respect- 
ing the  contracts  sought  to  be  canceled,  the 
petition  at  most  charges  merely  the  viola- 
tion of  plaintiff's  legal  rights  such  as  to  af- 
ford him  redress  by  way  of  damages  upon 
proper  allegation  and  proof  thereof.  Some- 
thing more  must  appear  to  entitle  him  to 
Invoke  the  extraordinary  power  of  a  court  of 
equity  for  the  purpose  of  rescission  and  can- 
cellation. In  this  connection  see  Commis- 
sion Co.  V.  Spencer,  205  Mo.  loa  dt  120, 121. 
103  S.  W.  523. 

Other  questions  are  suggested,  but  under 
the  circumstances  it  is  unnecessary  to  dis- 
cuss them. , 

The  judgment  should  be  affirmed ;  and  it  is 
so  ordered. 

REYNOLDS,  P.  J.,  and  NORTONI,  3^  coo- 
cur. 
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GOTTEN  T.  HUGHES  et  *L,  C!omBiis«ioner«. 

(No.  100.) 
(Supreme  Court  of  Arkanaaa.     July  3,  1916.) 

1.  MUMIOIPAI.  GOBPOBATIONB  «=»407(1)  — 
StATVTBS— lUrBOVZMKNT  DlSIBIOT^-CoNSTI- 
TUTIONAL   PbOVISIONS. 

Acta  1915,  p.  831,  g  1,  purporting  to  ratify 
and  validate  all  acta  performed  by  municipali- 
ties under  special  statutes  raising  their  grades, 
and  to  oonflrm  in  office  the  de  facto  officers  un- 
til an  election  could  be  held  to  elect  their  suc- 
cessors, enacted  after  such  special  statutes  had 
been  held  unconstitntional,  as  to  subsequent  acts 
of  the  city  council  in  passing  an  ordinance  creat- 
ing an  improvement  district  for  the  installation 
of  waterworks,  and  appointing  defendants  com- 
mtasionerB,  and  in  passing  an  assessment  ordi- 
nance against  the  property  in  the  district,  after 
the  consent  of  the  majority  of  the  owners  of  the 
district  had  been  obtained  in  accordance  with 
the  general  statutes  respecting  improvement  dis- 
tricts, Kirby's  Dig.  g  4664  et  seq.,  in  view  of  the 
fact  that  the  claims  of  an  improvement  district 
was  within  the  statutory  power  of  the  incorpo- 
rated town  before  the  special  act,  did  not  violate 
Const,  art  19,  g  27,  declaring  that  special  as- 
sessments for  local  improvements  mast  be  bas- 
ed upon  the  consent  of  the  majority  in  value  of 
the  property  owners  adjoining  the  locality,  and 
that  such  assessment  shall  be  ad  valorem  and 
uniform. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig:  g  1003 ;  Dea  Dig.  «=» 
407(1).] 

2.  Statutes  <S=990(1)— Sfxcial  ob  Genebai. 
Statutes  —  Impbovement  Distbict  —  Vau- 
D  ATI  NO  Act. 

Such  act  did  not  violate  Const,  art.  12,  K 
2,  3,  providing  that  the  General  Assembly  sliul 
pass  no  special  act  conferring  corporate  power, 
and  shall  provide  by,  general  laws  for  tHe  or- 
gonizAtion  of  cities  and  incorporated  towns. 

[Ed.  Note. — BV)r  other  cases,  see  Statutes, 
Cent.  Dig.  g  98 ;   Dec  Dig.  «=5»90(1).] 

Appeal  from  Saline  Chancery  Conrt ;  J.  P. 
Henderson,  Chancellor. 

Action  for  Injunction  by  M.  M.  Gotten 
against  George  Hughes  and  others.  Commis- 
sioners, etc.,  of  an  improvement  district.  De- 
cree for  defendants,  dismissing  the  complaint 
for  want  of  equity,  and  plaintiff  appeals. 
Affirmed. 

Hal  L.  Norwood,  of  Little  Rock,  for  appel- 
lant. Rose,  Hemingway,  Cantrell,  Lough- 
borough &  Miles,  of  Little  Bock,  for  appel- 
lees. 

McCULLOOH,  C.  J.  Benton,  the  county 
seat  of  Saline  county,  has  been  an  incor- 
porated town  for  many  years,  and  was  organ- 
ized under  the  general  statutes  of  the  state, 
bat  the  General  Assembly  of  1911  passed  a 
special  statute,  attempting  to  raise  its  clas- 
sification so  as  to  constitute  It  a  city  of  the 
second  class.  It  was  decided,  however,  by 
this  court  that  the  special  statute  was  void, 
for  the  reason  that  it  constituted  a  violation 
of  those  sections  of  the  Constitution  which 
provide  that  "the  General  Assembly  shall 
pass  no  special  act  conferring  corporate  pow- 
ers," except  in  certain  Instances,  and  that  the 
General  Assembly  "shall  provide  by  general 
laws  for  the  organization  of  cities  and  in- 


corporated towns."  Article  12,  g{  2,  3,  Const 
1874;  Gotten  v.  City  of  Benton,  117  Ark. 
190,  174  8.  W.  231.  The  dedsloa  declaring 
the  special  statute  void  was  rendered  by  this 
conrt  on  February  22,  1915,  and  the  General 
Assembly  enacted  a  statute,  which  was  ap- 
proved March  23,  1916  (Act  No.  212,  p.  831, 
Acts  of  1016),  attempting  to  ratify  and  vali- 
date all  acts  performed  by  municipalities  un- 
der apedal  statutes  raising  their  grades,  and 
also  confirming  in  office  the  de  facto  officers 
In  those  municipalities  until  an  election  could 
be  held  to  elect  their  successors.  The  stat- 
ute, after  a  recital  In  the  preamble  to  the 
effect  that  the  grade  of  many  Incorporated 
towns  had  been  raised  by  acts  of  the  Legis- 
lature to  cities  of  the  second  class,  and  that 
the  Supreme  Court  had  held  that  all  such 
special  statutes  were  void,  reads  as  follows: 
"Section  1.  It  is  declared  that  the  constituted 
governments  of  municipalities,  which  the  Legis- 
lature has  declared  to  be  cities  of  the  second 
class,  have  been  and  are  the  de  facto  govern- 
ments of  such  municipalities,  and  all  their  acts 
heretofore  done,  which  would  be  valid  if  they 
were  cities  of  the  second  slass,  or  which  would 
be  valid  if  they  were  incorporated  towns,  are 
hereby  ratified  and  confirmed,  and  declared  to  be 
valid  as  the  acts  of  de  facto  governments;  and, 
inasmuch  as.  some  time  must  elapse  before  a 
government  can  be  organized  in  such  municipal- 
ities as  incorporated  towns,  the  present  officers 
of  such  municipalities  are  hereby  confirmed  in 
office  until  their  successors  are  elected  and  quali- 
fied, and  are  hereby  declared  to  be  the  de  facto 
and  de  jure  officers  of  said  municipalities,  and 
all  their  acts  as  such  shall  be  valid  until  their 
successors  have  been  elected  and  qualified  in  the 
manner  hereinafter  provided." 

The  second  section  of  the  statute  directed 
the  Governor,  at  the  earliest  practical  date, 
to  call  a  special  election  in  all  snch  munici- 
palities for  the  purpose  of  electing  a  mayor, 
recorder,  and  five  aldermen  as  the  officers  of 
said  municipalities  as  incorporated  towns. 
The  section  also  provided  how  the  election 
should  be  held,  and  the  returns  thereof  made 
and  declared,  etc.  The  statute  contained  an 
emergency  clause,  and  therefore  went  into 
immediate  effect 

On  April  16, 1915,  an  ordinance  was  passed 
by  the  council  creating  an  improvement  dis- 
trict for  the  purpose  of  Installing  a  system  of 
waterworks,  and  appellees  were  appointed 
commissioners  of  the  district  and  on  July  6, 
1015,  an  ordinance  was  passed,  levying  the 
assessments  against  the  property  In  the  dis- 
trict. The  improvement  was  undertaken,  and 
the  assessments  were  levied,  after  obtaining 
the  consent  of  the  majority  of  the  property 
owners  of  the  district  In  accordance  with  the 
general  statutes  of  this  state  with  respect  to 
Improvement  districts  in  cities  and  towns. 
Kirby's  Digest  g  6664  et  seq. 

[1 , 2]  The  only  thing  urged  as  a  defect  in 
the  organization  of  the  district  is  that  all 
acts  of  the  city  council  of  Benton  were  abso- 
lutely void,  and  that  the  Legislature  had  no 
authority  to  validate  any  acts  which  had  al-    f^  T 

ready  been  performed,  nor  to  authorize  ^jy  V^jOOQlC 
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further  acts  to  be  performed  by  the  city  coon- 
cll.  We  need  not  concern  ourselTes  at  pres- 
esnt  with  that  part  of  the  statute  which  un- 
dertook to  validate  acts  which  had  already 
been  performed  by  the  council  of  Benton  as 
a  city  of  the  second  class;  for,  as  has  al- 
ready been  shown,  everything  that  was  done 
affecting  the  organization  of  this  Improve- 
ment district  was  done  after  the  passage  of 
the  statute,  and  we  need  only  consider  that 
portion  of  the  act  which  declared  that: 

"The  present  officers  of  such  municipalities 
are  hereby  confirmed  in  office  until  their  suc- 
cessors are  elected  and  qualified,  aud  are  hereby 
declared  to  be  the  de  facto  and  de  jure  officers 
of  said  municipalities,  and  all  tlieir  acts  as  such 
shall  be  valid  until  their  successors  have  been 
elected  and  qualified  in- the  manner  hereinafter 
provided." 

Appellant  is  a  property  owner  in  the  Im- 
provement district,  and  undertakes  to  re- 
strain the  board  of  commissioners  from  is- 
suing bonds  and  carrying  forward  the  con- 
struction of  the  improvement.  The  creation 
of  the  improvement  district  was  entirely 
within  the  statutory  power  of  an  Incorporat- 
ed town,  as  much  so  aa  within  the  powers 
of  cities  of  either  class,  and  the  Legislature 
did  not  attempt  to  confer  any  new  power  In 
authorizing  the  council  to  perform  acts  for 
and  on  behalf  of  the  incorporated  town.  The 
only  constitutional  limitation  upon  the  crea- 
tion of  lmi)rovenient  districts  In  cities  and 
towns  Is  that  the  special  assessments  for 
local  Improvements  must  "he  based  upon  the 
consent  of  a  majority  in  value  of  the  prop- 
erty holders  owning  property  adjoining  the 
locality  to  be  affected,"  and  that  "such  as- 
sessments shall  be  ad  valorem  and  uniform." 
Article  19,  }  27.  Pursuant  to  that  provision 
of  the  Constitution,  the  Legislature  provided 
by  general  laws  for  the  organisation  of  dm- 
provement  districts  In  cities  and  towns,  upon 
the  consent  being  obtained  of  a  majority  in 
value  of  the  owners  of  property  to  be  af- 
fected. Nor  is  there  any  constitutional  re- 
striction upon  the  power  of  the  Legislature 
with  respect  to  determining  how  the  corpo- 
rate power  conferred  under  general  statutes 
shall  be  exercised,  the  only  limitation  l)eing 
that  contained  In  the  two  sections,  to  the 
effect  that  the  General  Assembly  shall  pro- 
vide by  general  laws  for  the  organization 
of  cities  and  towns,  and  that  "the  General 
Assembly  shall  pass  no  special  act  confer- 
ring corporate  power."  All  that  the  Legis- 
lature has  done  In  the  special  statute  now  un- 
der consideration,  so  far  as  it  relates  to  the 
question  before  us.  Is  to  declare  that  the 
corporate  functions,  pursuant  to  the  original 
organization  of  the  incorporated  town  of 
Benton,  should  be  exercised  by  the  officers 
elected  for  the  municipality  as  a  city  of  the 
second  dass,  and  we  are  of  the  opinion  that 
that  statute  does  no  violence  to  the  consti- 
tutional authority  of  the  lawmakers. 

It  must  be  remembered  that  the  Incorpo- 


rated town  ceased  to  exercise  its  functions 
through  the  agencies  then  existing,  when  the 
General  Assembly  of  1911  passed  the  statute 
raising  the  municipality  to  a  city  of  the  sec- 
ond class.  The  terms  of  those  officers  had 
expired  when  the  act  of  1916  was  passed,  and 
at  most  they  codld  only  have  been  deemed 
as  holding  over  until  their  successors  could 
be  elected,  and  we  see  no  constitutional  ob- 
jections to  the  Legislature  providing  other 
agencies,  namely,  the  officers  which  had  been 
put  Into  authority  pursuant  to  the  supposed 
power  of  the  special  act  raising  the  munici- 
pality to  that  of  a  dty  of  the  setond  class,  to 
execute  the  corporate  authority  until  a  new 
election  could  be  held.  The  differences  be- 
tween the  two  classes  of  municipalities  are 
purely  statutory.  An  incorporated  town  has. 
under  the  statute,  a  mayor,  a  recorder,  and 
five  aldermen,  who  constitute  the  city  coud- 
dl,  whereas  the  statute  provides  that  the 
council  of  a  city  of  the  second  class  shall 
be  composed  of  a  mayor  and  two  aldermen 
from  each  ward.  While  the  members  of  tbe 
city  council  were  elected  under  a  void  stat- 
ute, and  possessed  no  valid  authority  to  act. 
yet  it  was  within  the  province  of  the  Legis- 
lature to  authorize  them  to  act  for  the  in- 
corporated town  until  the  proper  officers 
could  be  elected  under  general  statutes.  This 
was  not  an  attempt  to  confer  coriwrate  au- 
thority by  a  special  act.  The  authority  was 
conferred  under  general  statutes  which  pro- 
vided, for  the  organization  of  Incoriiorated 
towns,  and  the  Leglslatore  in  this  special 
statute  only  designated  the  agencies  througb 
which  that  corporate  power,  which  had  al- 
ready been  conferred,  could  be  exercised. 

We  are  of  the  opinion,  therefore,  that,  tho 
acts  of  the  city  council  in  creating  this  im- 
provement district  and  levying  assessments, 
being  acts  that  were  performed  subsequent 
to  the  passage  of  the  statute  of  March  23. 
1915,  aud  before  the  election  was  held  to 
elect  new  officers,  it  was  a  valid  exercise  of 
power,  and  that  the  improvement  district  ba^ 
been  legally  created,  and  the  assessments 
levied  pursuant  thereto  are  valid. 

The  chancellor  was  correct  In  his  decrw 
dismissing  appellants'  complaint  for  want  of 
equity,  and  the  decree  is  therefore  affirmed. 


DUNCAN  v.  STATR     (No.  1080 
(Supreme  C!ourt  of  Arkansas.     July  3,  1916.) 

1.  Criminai,  Law   €=»274— Plea  op  Guitn 
— Withdraw  Aii — Discbetior. 

It  is  within  the  disrrction  of  the  trial  court 
to  refuse  to  permit  a  defendant  to  withdraw  bis 
plea  of  guilty  and  to  substitute  a  plea  of  not 
guilty. 

[Ed.  Note.— For  other  cases,  see  CrimiMi 
Law.  Cent  Dig.  {{  632.  633;  Dec.  Dig.  €=> 
274.] 

2.  CaiMiNAi  Law  «=>274— -Plea  op  Guilti- 

WlTHDBAWAI>-Dl8CBBT10N. 

Where  one  accused  of  several  misdemeennn 
pleaded  guilty  in  each  of  the  cases  and  both 
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justice  of  the  peace  and  the  deputr  prosecutine  ]  of  the  deputy  prosecntlng  attorney.     The 


attorney  denied  accused's  claim  that  they  had 
made  him  an  offer  of  compromise  which  induced 
his  picas  of  guilty,  there  was  no  abuse  of  dis- 
cretion in  the  trial  court's  refusal  to  allow  him 
to  withdraw  his  pleas. 

[Ed.  Note.— For  other  cases,  see  CHminal 
Law.  Gent  Dij;.  IS  632.  (t33;  Dec..  Dis.  <S=» 
274.] 

3.  Indictment  and  Iniobmation  «=3llO(3)— 

MiSDKMEANOB— IiANOtrAGE  OF  STATUTE. 

Upon  a  charge  of  a  statutory  misdeipeanor, 
an  information  in  the  general  language  of  the 
statute,  which  apprises  acaused  of  the  nature 
of  the  accusation  made  against  him,  is  suffi- 
cient. 

[Bid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §g  291-204;  Dec. 
Dig.  «=)110(3).] 

4.  CBiinHAL  Law  «=a260(8)— Right  of  Ap- 
FEAi,    FBOK    Justice    Coubt  —  Plea    of 

GUIITT. 

After  accused  had  entered  pleas  of  guilty 
to  sufficient  misdemeanor  information,  and  judg- 
ments had  been  entered  thereon  and  leave  to 
withdraw  pleas  had  been  refused,  his  appeal  to 
the  circuit  court  was  properly  dismissed. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  568-571,  683 ;  Dec.  Dig.  «=> 
260(8).] 

Api»eal  from  Circuit  Court,  St  Francis 
County;  J.  M.  Jackson,  Judge. 

WIU  Duncan  pleaded  guilty  to  misdemean- 
ors before  justice  of  the  peace,  and  judg- 
ment was  entered  on  the  pleas,  and  be  ap- 
pealed to  the  circuit  court.  From  a  judg- 
ment dismissing  bis  appeal,  he  appeals.  Af- 
firmed. 

M.  B.  Norfleet  and  J.  M.  Prewett,  both  of 
Forrest  City,  for  appellant.  Wallace  Davis, 
Atty.  Gen.,  and  Hamilton  Moses,  A^st  Atty. 
Gen.,  for  the  State. 

HART,  J.  On  January  3.  1916,  Will  Dun- 
can .was  arrested  upon  warrants  Issued  by  a 
justice  of  the  peace  upon  informations  filed 
by  tbe  deputy  prosecuting  attorney.  He  was 
placed  in  jail,  and  on  the  next  day  was 
brought  before  the  justice  of  the  peace  and 
entered  bis  plea  of  guilty  In  five  separate 
misdemeanor  cases.  He  was  charged  with 
running  a  disorderly  house,  with  Sabbath 
breaking,  with  running  a  blind  tiger,  and  in 
two  cases  with  gaming.  Judgments  were  en- 
tered upon  tals  plea  of  guilty.  On  January 
C,  1916,  Duncan  prayed  and  was  granted  an 
appeal  in  each  case  to  the  circuit  court.  At 
tbe  n^t  term  of  the  circuit  court  the  prose- 
cuting attorney  filed  a  motion  to  dismiss  the 
appeal  of  the  defendant  in  each  case.  On 
tbe  part  of  the  state  It  was  shown  by  the 
justice  of  the  peace  that  Will  Duncan  en- 
tered his  plea  of  guilty  in  five  misdemeanor 
cases  before  him,  and  that  judgment  was 
rendered  against  him  In  each  case.  The  jus- 
tice stated  that  he  made  no  offer  .whatever 
of  compromise  to  the  defendant,  and  that  the 
pleas  of  guilty  were  voluntarily  entered  by 
the  defendant  and  were  unconditional.  His 
testimony  was  corroborated  by  the  testimony 


defendant  testified  for  himself  as  follows : 

"Nine  cases  were  pending  against  me  before 
the  justice  of  the  peace.  Five  of  them  were 
misdemeanors  and  the  rest  were  felonies.  They 
took  me  out  of  jail  and  brought  me  before  tbe 
justice  of  the  peace.  They  asked  me  several 
times  how  much  money  I  had,  and  I  told  them 
$75.  They  asked  me  if  I  would  waive  examina- 
tion in  the  felony  cases  and  plead  guilty  in  tbe 
misdemeanor  cases.  I  understood  they  were  to 
let  me  oS  in  the  misdemeanor  cases  upon  the 
payment  of  the  $75  and  with  that  understand- 
ing I  entered  a  plea  of  guilty  in   each  case." 

Both  tbe  justice  of  the  peace  and  tbe  pros- 
ecuting attorney  denied  that  they  made  any 
ofter  of  compromise  whatever  to  the  defend- 
ant, or  offered  to  let  him  off  upon  the  pay- 
ment of  $75.  The  circuit  court  dismissed  the 
appeal  of  the  defendant  From  the  judg- 
ment rendered  the  defendant  has  appealed  to 
this  court. 

[1]  It  h3  within  the  discretion  of  tbe  trial 
court  to  refuse  to  permit  a  defendant  to 
withdraw  his  plea  of  guilty  and  to  substitute 
a  plea  of  not  guilty.  Greene  v.  State,  88  Ark. 
290,  114  S.  W.  477. 

[2,  3]  Under  the  testimony  of  the  justice  of 
the  peace  and  the  deputy  prosecuting  attor- 
ney there  would  have  been  no  abuse  of  dis- 
cretion In  the  trial  court  refusing  to  allow 
him  to  withdraw  his  plea  of  guilty.  Greene 
V.  State,  supra,  and  Barwick  v. '  State,  107 
Ark.  115,  153  S.  W.  1106.  Moreover,  the  in- 
formations filed  by  the  deputy  prosecuting 
attorney  against  the  defendant  were  In  the 
general  language  of  the  statute,  and  .were 
sufficient  to  apprise  him  of  the  nature  of  the 
accusations  made  against  him.  Nothing  more 
than  that  is  required  upon  a  charge  of  a 
statutory  misdemeanor. 

[4]  The  defendant's  plea  of  guilty  before 
the  justice  of  the  peace  was  an  admission  of 
his  guilt;  and,  unless  It  was  withdrawn  by 
leave  of  the  court,  the  state  was  entitled  to 
have  sentence  passed.  Stokes  v.  State,  182 
S.  W.  621.  Under  Hie  authority  Just  cited, 
the  circuit  court  was  right  tn  dismissing  the 
appeal  of  tbe  defendant. 

The  judgment  will  therefore  be  affirmed. 


SELLS  V.  BREWER.     (No.  115.) 
(Supreme  Court  of  Arkansas.     July  3,  1916.) 

1.  LiANDIABD  AND  TENANT  «=3l08(l)  —  FoB- 

feitube  Clause. 
A  forfeiture  clause  for  nonpayment  of  rent 
is  valid  in  a  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  U  333,  334,  339;  Dec.  Dig. 
<8=»108(1).] 

2.  Landlord   and   Tenant  «=»103(1)— Fob- 
feitube    Clause— Enfobcement. 

To  enforce  a  forfeiture  clause  in  a  lease, 
the  landlord  must  bring  himself  within  its 
strict  provisions. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  H  321,  324-327,  337-342; 
Dec.  Dig.  <S=9l03(l).] 
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3.  Landlobd  and   Tenant   <s=»281(ie)— Un- 
lawful Detainkb— Questions  fob  Jubt— 
Waiveb. 
In  unlawful  detainer  suit,  it  was  error  not  to 
submit  to  jury  question  of  waiver  of  clause,  for- 
feiting  lease   upon   nonpayment   of   rent   when 
due ;    there  being  conflicting  evidence  on  that 
question. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  i  1252;  Dec.  Dig.  «=> 
291(16).] 

Kirby,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Lee  County; 
J,  M.  Jackson,  Judge. 

Action  by  Mary  E.  Sells  against  L.  M. 
Brewer.  l!"*oin  a  Judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

H.  F.  Roleson,  of  Marianne,  for  appellant. 

SMITH,  J.  Appellant  instituted  an  action 
of  unlawful  detainer  against  appellee  to  re- 
cover the  possession  of  a  certain  tract  of 
land  which  she  bad  leased  him  for  the  period 
beginning  June  1,  1008,  and  ending  May  31, 
1018.  The  rent  was  $30  per  year,  payable 
quarterly,  and  rent  for  one  quarter  was  due 
on  September  1st,  but  was  not  paid  at  that 
time.  The  lease  contained  the  following 
clauise: 

"It  is  further  agreed  that  the  rent  hereinabove 
provided  for  is  to  be  paid  quarterly,  and  if  any 
quarter's  rent  shall  remain  due  and  unpaid,  aft- 
er due  date  thereof,  then  and  in  that  event  party 
of  the  first  part  may  declare  tliis  lease  at  an 
end,  and  take  immediate  possession  of  this  prop- 
erty, together  with  the  appurtenances." 

On  September  6,  1913,  the  rent  remaining 
unpaid,  the  appellant  served  on  appellee  the 
following  notice: 

"You  are  notified  that  I  have  in  default  of 
your  payment  of  rent  canceled  your  lease  dated 
June  2,  1908,  and  demand  possession  of  the 
premises." 

This  action  followed  this  notice. 

Appellee  denied  the  allegations  of  the  com- 
plaint that  appellant  was  entitled  to  the  pos- 
session of  the  land,  or  that  the  sum«  was  un- 
lawfully detained.  A  tender  of  the  rent  was 
made  on  September  13th. 

'There  was  conflicting  evidence  in  regard 
to  appellant's  custom  in  the  collection  of  the 
rent,  and  there  was  evidence  on  appellee's 
behalf  which  tended  to  show  that  appellant 
would  not  Insist  on  the  forfeiture  clause  be- 
cause of  a  failure  to  pay  rent  on  the  day  it 
was  due.  This  evidence  was  in  conflict  with 
that  of  appellant  on  the  subject.  However, 
the  question  of  waiver  was  not  submitted  to 
the  Jury,  and  we  must  therefore  treat  that 
question  as  not  having  been  passed  upon  by 
the  Jury.  Upon  the  contrary,  the  court  gave, 
over  appellant's  objection,  the  following  in- 
struction: 

"Tou  are  instructed  that  if  you  find,  from  the 
evidence  that  the  rent  due  for  the  property  in 
question  was  tendered  within  three  days  after 
demand  for  possession  was  made  by  the  plain- 
tiff, then  it  is  your  duty  to  find  your  verdict  for 
the  defendant" 

It  is  said  this  instruction  is  bused  upon  the 
opinion  of  this  court  in  the  case  of  Geary  v. 


Parker,  65  Ark.  B21,  47  S.  W.  238,  63  S.  W. 
567.  It  will  be  observed,  however,  that  the 
opinion  In  that  case  mentions  the  fact  that 
"there  was  no  condition  of  forfeiture  in  the 
lease  for  nonpayment."  But  in  this  case  we 
have  this  express  condition,  and  the  authori- 
ties recognize  the  right  of  parties  to  con- 
tract for  a  forfeiture.  2  Taylor,  Landlord 
and  Tenant,  |  489.  In  24  Cyc.  p.  1352,  it  la 
said: 

"While  a  provision  in  a  lease  for  a  forfeiture 
or  re-entry  is  necessary  to  authorize  the  lessor 
to  terminate  the  tenancy  on  the  failure  to  pay 
rent  except  where  the  statute  otherwise  pro- 
vides, yet  when  the  lease  contains  such  a  prori- 
sion,  the  lessor  may  proceed  to  end  the  lease  on 
the  breach  of  sudi  covenant,  notwithstanding 
the  failure  to  pay  was  not  willful.  Of  course 
the  landlord  cannot  terminate  the  lease  until 
the  expiration  of  the  whole  of  the  day  on  which 
the  rent  is  payable;  and,  if  the  lease  provides 
that  the  rent  shall  not  be  payable  until  a  certaia 
time  after  it  accrues,  he  has  no  right  to  re-enter 
until  the  expiration  of  that  time." 

[1,  2]  While  the  cases  on  the  subject  bold 
that  the  landlord  who  desires  to  enforce  the 
forfeiture  of  the  lease  for  the  nonpayment  of 
the  rent  must  bring  himself  strictly  within 
the  provisions  of  the  contract  which  gives 
him  this  right,  still  the  validity  of  the  stipu- 
lation and  the  right  to  enforce  it  Is  recogniz- 
ed when  he  has  done  so.  In  the  recent  case 
of  Williams  v.  Shaver,  100  Ark.  565,  140  S. 
W.  740,  it  was  said: 

"Ordinarily,  where  a  forfeiture  is  desired  in 
a  contract,  it  is  by  the  express  terms  thereof 
provided  that  a  forfeiture  may  be  declared  in 
event  of  some  breach  thereof.  This  is  especially 
true  of  leases,  'ibe  forfeiture  of  the  term  of  a 
lease  is  usually  provided  for  in  the  contract  by 
express  werds,  and  generally  occurs  upon  or  in 
consequence  of  a  breach  of  some  agreement 
therein  stipulated." 

The  opinion  In  that  case  quoted  from  both 
the  majority  and  the  dissenting  opinions  in 
the  case  of  Buckner  v.  Warren,  41  Ark.  532, 
In  both  of  which  opinions,  as  shown  by  the 
quotations  there  made,  nonpayment  of  rent 
was  recognized  as  a  ground  of  forfeiture  of 
a  lease  when  it  was  so  expressly  provided. 

[S]  The  court  should  therefore  have  0ven 
effect  to  the  language  of  the  contract,  and 
under  the  evidence  in  the  case  should  have 
submitted  the  cause  to  the  Jury  upon  the 
question  of  waiver. 

For  the  error  indicated,  the  Judgment  will 
be  reversed,  and  the  cause  remanded. 

KIRBT,  J.,  dissents. 


THOMAS  v.  TOWN  OP  DES  ARa  (No.  113.) 
(Supreme  Court  of  Arkansas.  July  3,  1916.) 
Licenses  ^s»514— Poucb  Poweb— Obdinasck 
Licensing  Billiard  and  Pool  Tables. 
Under  Kirby's  Dig.  {  5438,  granting  gea- 
eral  powers  to  cities  and  incorporated  towns  and 
specifying  that  "they  shall  Aave  power  to  li- 
cense, regulate,  tax  or  suppress,"  among  otlieT 
things,  "billard  tables  or  other  instruments  used 
for  gaming,"  an  incorporated  town  has  power 
to  pass  an  ordinance,  requiring  the  payment 
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a  license  of  $5  p«r  aniiiim  for  the  privileee  of 
operating  or  keeping  each  billiard  ana  pool  table, 
although  they  were  not  used  for  gaming  or 
as  gambling  devices,  since  the  power  to  "sup- 
press" appUea  when  billiard  and  pool  tables  are 
used  for  gaming  and  the  power  to  "license,  tax 
or  regulate"  applies  when  they  are  used  only 
for  amusement  and  diversion,  and  not  for  gam- 
ing. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Dec.  Dig.  <8=s»5%.l 

Appeal  from  Circuit  CJourt,  Prairie  County ; 
J.  G.  Thweatt,  Special  Judge. 

S.  A.  Tbomas  was  convicted  of  violating  an 
ordinance  of  the  Town  of  Des  Arc,  and  ap- 
peals.   AflBrmed. 

W.  A.  Leacb,  of  Lonoke,  for  appellant. 
Emmet  Vanghan,  of  Des  Arc,  for  appellee. 

KIRBT,  J.  This  appeal  challenges  the 
validity  of  an  ordinance  of  the  town  of  Des 
Arc,  prescribing  a  tax  or  license  on  billiard 
and  iK>ol  tables.  Appellant  was  convicted 
in  the  mayor's  court  on  a  charge  of  violating 
the  ordinance  and  on  appeal  in  the  circuit 
court.  The  agreed  statement  of  facts  shows 
that  appellant  kept  a  billiard  and  pool  hall 
during  the  time  for  which  license  was  requir- 
ed to  be  paid  by  the  ordinance,  with  billiard 
and  pool  tables  therein,  none  of  which  were 
used  as  gambling  devices.  The  orditiaiice 
was  duly  passed,  and  requires  the  payment 
of  a  license  of  $5  per  annum  for  the  privilege 
of  operating  or  keeping  each  billiard  and  pool 
table.  The  court  refused  to  declare  the  law 
as  requested  by  appellant  that  an  incorporat- 
ed town  was  without  power  to  enact  a  valid 
ordinance,  licensing  either  billiard  or  pool 
tables,  and  bad  authority  only  to  suppress 
the  keeping  of  same  when  used  for  gambling, 
and  declared  the  law  as  requested  by  appel- 
lee, that  the  town  under  the  police  power 
delegated  to  it  could  impose  a  license  or  tax 
or  regulate  either  or  both  pool  tables  and  bil- 
liard tables,  whether  the  same  are  used  for 
gaming  or  not,  and  suppress  same  if  kept  or 
used  for  gaming. 

Appellant  contends  that  the  ordinance  pre- 
scribing the  payment  of  a  license  or  tax  is 
void,  the  town  being  without  authority  to  en- 
act same.  The  law  granting  general  powers 
to  cities  and  incorporated  towns  (sec.  5438, 
Kirby's  Digest)   provides: 

"They  shall  have  power  ♦  *  •  to  license, 
regulate,  tax  or  supprese^  •  •  •  hawkers, 
peddlers,  brokers  ♦  ♦  ♦  fortune  tellers,  *  •  * 
com  doctors  *  *  *  museums  and  menageries 
•  •  ♦  muscle  developers,  ♦  *  *  billiurd 
tables  or  other  instruments  used  for  gaming." 

It  has  been  held  that  authority  is  express- 
ly given  to  towns  to  suppress  gambling  de- 
vices.   State  V.  Lindsay,  34  Ark.  372. 

In  Town  of  Dardanelle  y.  Gillespie,  116 
Ark.  390, 172  S.  W,  1036,  it  was  held  that  the 
town  was  without  authority  to  declare  a  pool 
hall  a  nuisance  and  suppress  it  unless  the 
tables  were  used  for  gaming;  and,  the  evi- 
dence there  showing  they  were  not  kept  for 


gaming,  but  only  for  amusement  and  diver- 
sion of  the  players,  and  that  no  gambling  was 
allowed,  the  ordinance  was  held  void.  It 
was  recognized,  however,  that  pool  balls  and 
billiard  parlors  are  uniformly  held  to  be 
proper  subjects  for  police  regulation,  and 
places  which  may  become  nuisances  and  lia- 
ble to  suppression.  It  was  not  decided  there 
that  billiard  and  pool  tables  are  not  the  prop- 
er subject  of  regulation  unless  used  for  gam- 
ing purposes.  Bryan  v.  City  of  Malvern,  183 
8.  W.  957. 

The  statute  expressly  empowers  towns  to 
license,  regulate,  tax,  or  suppress  the  vari- 
ous occupations  and  devices  mentioned, 
among  the  number  "billiard  tables,  or  other 
instruments  used  for  gaming" ;  and,  since 
it  has  the  power  only  to  suppress  such  tables 
and  appliances  when  used  for  gaming,  a  fair 
construction  of  the  language  used  necessarily 
gives  the  town  the  power  to  license,  tax,  or 
regulate  sold  tables  and  Instrumentalities 
that  can  be,  and  are,  used  for'  gaming  or 
for  pleasure  and  diversion  of  the  players 
When  used  for  the  latter  purpose  only  and 
not  for  gaming.  In  -other  words,  the  town 
Is  given  power  to  suppress  billiard  tables 
and  pool  tables  which  are  only  a  particular 
kind  of  billiard  table  when  used  for  gam- 
ing and  to  license,  tax  and  regulate  said  In- 
strumentalities when  used  only  for  the 
amusement  and  diversion  of  the  players  and 
not  for  gaming. 

Since  the  town  had  the  power  to  pass  the 
ordinance  and  no  complaint  is  made  against 
the  tax  or  license  prescribed  as  unreasonable, 
the  Judgment  will  be  affirmed.  It  Is  so  or- 
dered. 


DICKINSON,  State  Auditor,  et  al.  v.  CLI- 
BOUBN.     (No.   114.) 

(Supreme  Court  of  Arkansas.     July  3,  1016.1 

1.  States  €=»130— Afpbopbiatior  of  Pttbuc 
Moneys. 

Under  the  provisions  of  Const,  art.  6,  {  289, 
article  16,  it  12,  and  Kirby's  Dig.  §§  3409,  3415, 
3441,  that  no  money  shall  be  drawn  from  the 
state  treasury  except  in  pursuance  of  specific 
appropriation  made  by  law,  the  purpose  of 
wnich  shall  be  distinctly  stated  in  the  bill,  a 
specific  appropriation  is  an  absolute  prerequisite 
to  the  drawing  from  or  payment  out  of  the  state 
treasury  of  any  money  tnerein  required  to  be' 
appropriated,  and  no  money  for  payment  of 
general,  ordinary,  special,  contingent,  or  other 
expenses  can  be  legally  drawn  except  under  the 
forms  of  law  in  accordance  with  an  appropria- 
tion properly  made,  since  the  primary  object  of 
tliese  provisions  is  to  prevent  the  expenditure 
of  the  people's  money  without  their  consent,  ex- 
pressed in  the  organic  law  or  constitutional  acts 
of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  128;    Dec.  Dig.  <S=>130.] 

2.  States  €=»131— Game  and  Fish  Law— Ap- 

PROPBIATINO    SaLABY    OF    GaME    WaBPEN— 

"Appeopkiation"— "Monet." 
Tlip   Game  and   Fish  Act  (Acts  1916,  pp. 
471,  472,  474)  H  11,  12,  20,  providing  that  li- 
cense fees,  fines,  and  forfeitures  shall  he  piTid 
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to  the  state  treasurer,  and  shall  constitute  a 
separate  fund  to  be  known  as  the  "Game  Pro- 
tection E^ind"  to  be  sued  for  no  other  purpose 
than  paying  the  necessary  expenses  of  enforc- 
ing the  game  and  fish  laws,  and  that  the  pay 
of  the  game  and  fish  commission's  employfis 
shall  be  paid  out  of  that  fund  and  from  no  oth- 
er fund,  etc.,  does  not  sufficiently  appropriate 
specific  moneys  to  the  oayment  of  game  war- 
dens' salaries  so  that  they  may  be  paid  from 
the  state  treasury,  since  "appropriation"  de- 
notes the  setting  apart  or  assigning  to  a  par- 
ticular use  a  certain  sum  of  money  for  a  speci- 
fied purpose  in  such  a  manner  that  the  public 
ofSdals  are  authorized  to  draw  and  use  the  sum 
so  set  apart,  and  no  more,  for  the  purpose  speci- 
fied and  no  other,  and  since  all  funds  required 
by  the  statute  to  be  paid  into  the  state  treas- 
ury are  "money"  within  the  meaning  of  the 
constitutional  requirements  relating  to  appro- 
priations thereof. 

fEd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  i  129;    Dec.  Dig.  ©=»181. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Appropriation;  Money.] 

Hart  and  Smith,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; G.  W.  Hendricks,  Judge. 

Mandamus  by  Wash  Cliboum  against  M. 
F.  Dickinson,  ns  State  Auditor,  and  another. 
From  a  judgment  for  applicant,  respondents 
appeal.  Reversed  and  remanded,  wltb  di- 
rections. 

Wallace  Davis,  Atty.  Gen.,  Hamilton  Mo- 
ses, Asst.  Atty.  Gen.,  and  Walter  J.  Terry,  of 
Little  Rock,  for  appellants.  Moore,  Smith, 
Moore  &  Trleber  and  Miles  &  Wade,  all  of 
Little  Rock,  and  D.  G.  Beaucbamp,  of  Para- 
gould,  for  appellee. 

KIRBr,  J.  Appellee  brought  this  suit 
against  the  state  auditor  and  treasurer  for 
a  mandamus  to  compel  the  auditor  to  Issue 
a  warrant  on  the  treasurer  on  a  voucher 
drawn  by  the  game  and  fish  commission  In 
his  favor  as  a  game  warden,  and, the  treas- 
urer to  pay  same  out  of  the  game  and  fish 
protection  fund.  It  was  alleged  that  the 
voucher  was  duly  Issued  for  services  ren- 
dered, and  that  the  auditor  and  treasurer  re- 
fused to  Issue  a  warrant  thereon  and  cash' 
same,  claiming  no  appropriation  had  been 
made  of  said  fund  for  such  purirases.  The 
court,  having  overruled  a  general  demurrer 
to  the  complaint  and  appellants  declining  to 
plead  further,  entered  a  Judgment,  granting 
the  relief  prayed,  from  which  this  appeal  Is 
prosecuted. 

Appellants  contend  that  no  appropriation 
was  made  by  the  Legislature  of  the  moneys 
raised  under  the  act  creating  the  flsh  and 
game  commission  out  of  which  the  claim 
could  be  paid,  and  that  the  court  erred  in 
not  so  holding.  The  state  game  and  fish 
commission  was  created  by  Act  No.  124  of 
the  Acts  of  the  General  Assembly  of  1915, 
which  requires  the  payment  of  certain  11- 
cen.se  fees  for  the  privilege  of  hunting  and 
fishing,  and  that  all  moneys  received  from 
such  license  fees  and  fines  for  violation  of 
the  game  laws,  shall  be  paid  Into  the  state 
treasury.    It  Is  contended  by  appellee  that  a 


sufficient  appropriation  of  all  the  moneys 
paid  Into  the  treasury  under  tbe  provisions 
of  the  act  within  the  meaning  of  tbe  Consti- 
tution is  made  by  sections  11,  12,  and  20 
thereof  as  follows: 

"S6c.  11.  All  license,  fines  and  forfeitures  pro-  , 
vided  for  in  this  act  shall  be  paid  in  lawful 
money  of  the  United  States  to  the  state  treas- 
urer, and  shall  constitute,  be  and  remain  a 
separate  fund  to  be  known  as  tbe  'Game  Pro- 
tection Fund.'  Such  fund  shall  be  used  for  no 
other  purpose  than  paying  the  necessary  ex- 
pense of  enforcing  the  game  and  fish  laws  of  tbe 
state. 

"Sec.  12.  The  expenses  of  the  commisaon  and 
the  pay  of  its  employes  shall  be  paid  out  of  the 

fame   protection   fund,    and   out    of   no   other 
und.    *    •    ♦ 

"Sec.  20.  That  all  money  arising  from  fines, 
forfeiture^  or  licenses  under  any  law   for  the 

t)rotection  of  fame  and  fish,  now  existing  or 
lereinafter  enacted,  shall  be  collected  in  lawful 
money  of  the  United  States  and  be  paid  imme- 
diately by  the  collecting  officer  to  the  state 
treasurer,  and  said  moneys  shall  be  set  aside, 
to  be  known  as  the  ^ame  and  fish  protective 
fund,  and  shall  be  available  for  expenses  ig  en- 
forcing the  various  provisions  of  the  law  for 
the  protection  of  the  game,  the  birds  and  the 
fish." 

The  provisions  of  tbe  Constitution  and  oth- 
er laws  necessary  to  be  considered  are: 

"No  money  shall  be  drawn  from  the  treasury 
except  in  pursuance  of  soedfic  appropriation 
made  by  law,  the  purpose  of  which  shall  be  dis- 
tinctly stated  in  the  bill;  and  tbe  maximum 
amount  which  may  be  drawn  shall  be  specified 
in  dollars  and  cents ;  and  no  appropriation  shall 
bo  for  a  longer  ueriod  than  two  years."  Section 
28,  art.  5,  Const. 

"No  money  shall  be  paid  out  of  the  treasury 
until  the  same  shall  have  been  appropriatetf  by 
law ;  and  then  only  in  accordance  with  said  ap- 
propriation."    Section  12,   art.  16,   Const. 

"No  warrants  shall  be  drawn  by  the  auditor 
or  paid  by  the  treasurer,  unless  the  money  has 
been  previously  appropriated  by  law,  nor  shall 
the  amount  drawn  for  or  paid  under  any  one 
head  ever  exceed  the  amount  appropriated  by 
law  for  that  purpose."  Section  3415,  Kirby's 
Digest. 

"The  treasurer  is  prohibited  from  paying  any 
money  out  of  the  treasury  on  any  account  what- 
ever, except  upon  the  lawful  warrants  of  the 
auditor."     Section  3441,  Kirby's  Dipest. 

"In  all  cases  where  the  law  recognizes  a  claim 
for  money  against  the  state,  and  no  apprppria- 
tion  shall  be  made  by  law  to  pay  the  same,  the 
auditor  shall  audit  and  settle  such  claim,  and 
give  the  claimant  a  certificate  of  the  amount 
thereof,  under  his  official  seal,  if  demanded,  and 
report  the  same  to  the  Governor,  who  shall  lay 
the  same  before  the  General  Assembly."  Sec- 
tion 3409,  Kirby's  Digest 

[1]  The  primary  object  of  these  provisions 
of  the  Constitution  and  Statutes  in  aid  there- 
of is  to  prevent  the  expenditure  of  the  peo- 
ple's money,  without  their  consent,  expressed 
In  tbe  organic  law  or  constitutional  acts  of 
tbe  Legislature  A  specific  appropriation  is 
an  absolute  prerequisite  to  the  drawing  from 
or  payment  out  of  tbe  state  treasury  of  any 
money  therein  required  to  be  appropriated. 
No  money  for  general,  ordinary,  special,  con- 
tingent, or  other  expense,  no  money  at  all, 
can  be  legally  dVawn  therefrom,  except  un- 
der the  forms  of  law  In  accordance  with  an 
opproprlation  properly  made.  In  Moore  '''•/^r-sT/^ 
Alexander,  85  Ark.  171,  107  S.  W.  395,  thewVlV^ 
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court  held  that  the  capltol  fund,  collected 
pursuant  to  a  special  tax  levied  for  the  pur- 
pose of  building  a  state  capitol,  could  not 
be  paid  out  unless  there  had  been  a  biennial 
appropriation,  specifying  the  money  to  be 
used,  notwithstanding  It  was  beyond  the 
power  of  the  General  Assembly  to  divert  the 
fund  collected  therefor  to  use  for  any  other 
purpose  under  section  11,  drt  16,  of  the  Con- 
stitution. In  Dickinson,  Auditor,  v.  Edmond- 
son,  120  Ark.  80,  178  S.  W.  930,  the  court 
held  that  the  common  school  fund  was  ap- 
propriated by  article  14  of  the  Constitution, 
which  is  self-executing,  providing  for  Its  cre- 
ation and  collection,  and  that  no  appropria- 
tion thereof  was  required  by  the  General  As- 
sembly, and  In  discussing  said  provision  of 
the  Constitution  (article  5,  §  28),  after  stating 
that  it  refused  to  hold  in  Moore  v.  Alexan- 
der, supra,  that  It  had  no  aijplicatlon  to  the 
fund  raised  from  a  special  tax  and  applied 
at  least  to  all  revenues  raised  for  state  pur- 
poses) said: 

"We  are  nnwilliikg  to  recede  from  the  poBi- 
tion  taken  in  that  case,  for  it  is  plain  that  the 
framers  of  the  Constitution  intended  to  pliice  an 
unmistakable  limitation  upon  the  authority  of 
public  officials  in  paying  out  public  funds  and 
to  declare  that  all  the  state  funds  which  are 
within  the  purview  of  that  provision  must  be 
held  in  the  treasury  until  a  specific  appropria- 
tion thereof  has  been  made  by  the  Legislature. 
The  power  of  the  General  Assembly  with  re- 
spect to  the  public  funds  raised  by  general  taxa- 
tion is  supreme,  and  no  state  official,  from  the 
highest  to  the  lowest,  has  any  power  to  create 
an  obligation  of  the  state,  either  legal  or  moral, 
unless  there  has  first  been  a  specific  appropria- 
tion of  funds  to  meet  the  obUgation.  The  Con- 
stitution provides,  too,  that  no  appropriation 
shall  be  for  a  longer  period  than  two  years,  and 
thu»  a  period  is  fixed  over  which  the  lawmakers 
hold  complete  control  over  the  purse  strings  of 
the  state." 

An  unmistakable  purpose  Is  shown.  In  said 
provisions  of  the  Constitution  and  statutes 
quoted,  to  prevent  the  payment  out  of,  or 
drawing  from,  the  state  treasury  any  money 
raised  under  the  operation  of  any  statute  un- 
til the  same  Is  appropriated  by  law,  which 
appropriation  Is  required  to  be  spedflc,  and 
the  puriiose  distinctly  stated  In  the  bill,  and 
the  maximum  amount  which  can  be  drawn 
specifled  in  dollars  and  cents.  No  appropri- 
ation shall  be  for  a  longer  period  than  two 
years,  and  all  appropriations  not  expended 
during  the  period  are  required  covered  into 
the  treasury  at  the  end  thereof,  the  manifest 
Intention  being  to  give  each  succeeding  Legis- 
lature a  comprehensive  and  exact  view  of 
the  state's  financial  condition  from  the  ap- 
propriations made  and  expended,  and  to  re- 
quire It  to  make  such  appropriations  for  the 
next  two  years  In  accordance  with  the  con- 
'stltutlonal  limitations  as  will  meet  the  needs 


of  the  State  government  and  pay  the  ex- 
penses of  Its  administration. 

[2]  Appellee  insists  that  said  sections  of 
the  act  under  consideration  make  a  sufficient 
appropriation  of  the  fund  within  the  consti- 
tutional requirements,  but  we  do  not  think 
so.  It  Is  true  that  all  the  moneys  arising 
from  the  operation  and  execution  of  the  law 
paid  into  the  stale  treasury  are  required  set 
apart  iuto  a  particular  separate  fund  to  be 
used  only  "for  paying  the  necessary  expense 
of  enforcing  the  game  and  fish  laws  of  the 
state,"  which  it  Is  said  "shall  be  available 
for  expenses  in  enforcing  the  varlotis  pro- 
visions of  the  law  for  the  protection  of  the 
game,  the  birds  and  the  fish,"  but  no  maxi- 
mum amount  is  specifled  in  dollars  and  cents, 
and  it  cannot  be  said  that  the  appropriation 
Is  specific  when  the  amount  that  would  prob- 
ably be  raised  from  the  operation  of  the  law 
was  entirely  contingent  and  altogether  un- 
known, nor  does  the  said  language  sufficient- 
ly manifest  an  Intention  to  authorize  the 
drawing  of  the  money  out  of  the  treasury 
until  after  an  appropriation  properly  made. 
The  framers  of  the  Constitution  •  intended 
that  each  Legislature  shall  fix  a  maximum 
amount,  specified  in  dollars  and  cents  in  every 
appropriation  made,  beyond  which  the  fund 
cannot  be  used  during  the  period,  in  language 
so  clear  as  to  manifest  an  intention  that  it 
Is  set  aside  and  "authorized  to  be  drawn  and 
used  for  the  purpose  distinctly  stated.  "Ap- 
propriation" denotes  the  setting  apart  or  as- 
signing to  a  particular  use  a  certain  sum  of 
money  for  a  specified  purpose  In  such  a  man- 
ner that  the  public  ofllcials  are  authorized  to 
draw  and  use  the  sum  so  set  apart  and  no 
more,  for  the  purpose  specifled  and  no 
other.  Clayton  v.  Berry,  27  Ark.  129 ;  State 
v.  Moore,  50  Neb.  88,  69  N.  W.  373,  61  Am. 
St.  Kep.  538 ;  Stratton  v.  Green,  45  Cal.  149. 
The  said  provisions  of  the  act  do  not  con- 
stitute an  appropriation  of  the  funds,  paid 
into  the  state  treasury,  through  the  operation 
thereof,  in  accordance  with  the  constitution- 
al requirements,  and  the  court  erred  in  hold- 
ing otherwise.  All  funds  required  by  statute 
to  be  paid  into  the  state  treasury  are  money 
within  the  meaning  of  the  constitutional  re- 
quirements relating  to  appropriations  there- 
of, and  no  money  coming  Into  such  treasury 
by  operation  of  our  laws  can  be  legally 
drawn  therefrom,  or  paid  out  of  the  treasury, 
except  In  pursuance  of  specific  appropria- 
tions made  in  accordance  with  said  constitu- 
tional requirements. 

The  judgment  la  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  the  de- 
murrer to  the  complaint. 

HART  and  SMITH,  JJ.,  dissent 
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BLAKEMORB  t.  EDMONDSON  et  al. 

(No.  107.) 

(Supreme  Court  of  Arkansas.     July  3,  1916.) 

1.  Fbauditlent  Conveyances  €=»95(1)— Con- 
veyance TO  Wife. 

Where  a  conveyance  by  a  husband  to  his 
wife  left  the  former  without  any  property  sub- 
ject to  execution  for  his  debts  and  the  wife  paid 
only  a  part  of  the  agreed  consideration,  held 
that  the  part  retained  by  her  was  equivalent  to 
a  voluntary  gift,  and  rendered  the  conveyance 
voluntary,  fraudulent,  and  void  as  to  creditors. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  SS  243-247 ;  Dec  Dig. 
<3=»95(1).] 

2.  Fbauditlent  Conveyances  <®=s>277(3)  — 
Conveyances  to  Wife — Pbesumftion  amd 
Burden  of  Pboof. 

Where  evidence  showed  that  insolvent  hus- 
band conveyed  land  to  his  wife  for  $1,000,  only 
part  of  which  was  paid  by  her,  held  the  trans- 
action was  presumptively  in  fraud  of  creditors, 
and  the  burden  was  on  the  defendants  to  shov; 
good  faith. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig;  S|  799,  814 ;  Dec.  Dig. 
<S=»277(3).] 

3.  Fbauduubnt  Conveyances  «=»277(3)  — 
Conveyance  to  Wife— Evidence— Suffi- 
ciency. 

Evidence  held  insufficient  to  rebut  the  pre- 
sumption that  a  transfer,  whereby  an  insolvent 
husband  conveyed  property  to  his  wife,  who  paid 
only  part  of  the  agreed  consideration,  was  in 
fraud  of  creditors, 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig,  §$  799,  814 ;  Dec.  Dig. 
®=277(3).] 

Appeal  from  Prairie  Chancery  Court;  Jno. 
M.  Elliott,  ChanceUor. 

Suit  by  George  T.  Blakemore  against  G.  W. 
EdmondsoD  and  others.  Judgment  for  de- 
fendants, and  complainant  appeals.  Revers- 
ed and  remanded,  with  directions. 

This  suit  was  Instituted  In  the  chancery 
court  of  Prairie  county  by  the  appellant 
against  the  appellees,  to  set  aside  a  deed  ex- 
ecuted by  G.  W.  Edmondson  and  wife  to  W. 
B.  Jackson  and  a  deed  from  Jackson  and 
wife  to  Fannie  C.  Edmondson.  The  consider- 
ation mentioned  in  each  deed  was  $1,200.  The 
appellant  alleged  that  Edmondson  was  in- 
debted to  him  In  the  sum  of  $249,  evidenced 
by  a  promissory  note  executed  on  the  14th 
day  of  February,  1911,  and  payable  January 
1,  1912.  The  complaint  alleged  that  the  con- 
veyances were  voluntary  and  made  for  the 
purpose  of  defrauding  appellant,  and  that  if 
the  consideration  named  was  paid,  It  was  in- 
adequate, the  property  conveyed  being  worth 
the  sum  of  $2,000.  The  appellees  G.  W.  and 
Fannie  C.  Edmondson,  in  their  answer,  ad- 
mitted the  execution  of  the  note  and  admit- 
ted that  on  the  day  of  its  execution  G.  W. 
Edmondson  was  the  owner  of  the  property 
conveyed.  They  admitted  the  execution  of 
the  deeds  alleged  in  the  complaint,  but  de- 
nied that  they  were  made  for  the  purpose  of 
defrauding  appellant,  but  alleged  that  the 
transaction  was  bona  flde  and  was  made  for 
the  purpose  of  paying  certain  debts,  and  that 


the  money  realized  from  the  sale  was  used 
for  such  purpose. 

Emmet  Vaughan,  of  Des  Arc,  for  appel- 
lant Thweatt  &  Thweatt,  of  De  Vails 
BHuff,  and  W.  A.  Leadi,  of  Lonoke,  for  appel- 
lees. 

WOOD,  J.  (afl;er  stating  the  facts  as 
above).  The  testimony  of  appellee  Edmond- 
son shows  that  on  the  14th  of  February,  1911, 
the  date  on  which  the  note  In  suit  was  exe- 
cuted, he  owned  ollmlll  stock  of  the  par  val- 
ue of  $7,500,  stock  In  what  Is  designated  as 
the  Haj'ley-Belne  Company,  $7,500,  a  »/i2 
interest  in  440  acres  of  land,  and  several 
lots,  in  addition  to  the  proper^  conveyed  to 
his  wife.  For  the  year  1911  he  assessed  his 
personal  property  at  the  sum  of  $1,405.  His 
testimony  further  shows  that  at  the  time  of 
the  conveyance  of  the  land  in  controversy  to 
his  wife  on  the  20th  of  February,-  1912,  he 
had  become  denuded  of  all  this  property, 
for  the  record  shows  the  following: 

"Q.  How  much  property  did  yon  have  in  your 
own  name  unincnmbered  at  the  day  yon  deeded 
the  property  in  controversy  to  Mrs.  Edmondson? 
A.  Personal  or  real?  Q.  All  together.  A.  I 
don't  think  I  had  anythinK  after  I  sold  this. 
My  stock  was  all  incumbered.  Q.  Did  yon 
pay  everybody  what  you  owed  them  except  Mr. 
Blakemore?  A,  No,  sir.  Q.  You  have  nothinK 
now  in  your  own  name,  nothing  subject  to  sale 
under  execution?  A.  I  have  nothing  in  my 
name,  or  out  of  my  name  either,  except  that  is 
incumbered." 

It  thus  appears  from  Edmondson's  own 
testimony  that,  after  the  conveyances  here 
sought  to  be  set  aside,  appellee  had  no  prop- 
erty that  could  be  subjected  to  the  i»ayment 
of  his  debts  by  execution.  His  own  testi- 
mony shows  that  if  he  was  not  insolvent  be- 
fore, this  conveyance  rendered  hhn  sa  In 
the  recent  case  of  Simon  v.  Reynolds-Davis 
Gro.  Co.,  108  Ark.  164,  169,  156  S.  W.  1015, 
1016,  we  said: 

"This  court  has  often  held  that  'conveyances 
made  to  members  of  the  household  and  near  rel- 
atives of  any  pmbarrassed  debtor  are  looked  ui>- 
on  with  suspicion  and  scrutinised  with  care, 
and  when  they  are  voluntary,  they  are  prima 
fncie  fr.audiilent,  and  when  the  embarrassment 
of  the  debtor  proceeds  to  financial  wreck,  they 
are  presumed  conclusively  to  be  fraudulent  as 
to  existing  creditors'  "  (citing  cases). 

Concerning  the  consideration  for  these 
conveyances,  Edmondson  testified  as  follows: 

"I  had  to  raise  some  money,  'and  had  to  do 
it  quick,  and  I  made  her  (bis  wife)  the  proposi- 
tion that  if  she  could  raise  the  money,  I  would 
sell  her  those  lots  for  $1,000 ;  she  to  assume  t}ie 
$200.  She  assumed  the  $200  mortgase  and 
paid  me  $1,000  in  cash." 

He  was  asked  what  he  did  with  the  mon- 
ey received  from  bis  wife,  and  stated  that 
he — 

"paid  a  debt  be  owed  an  insurance  company  and 
finished  up  his  daughter's  education  generally, 
that  is,  as  far  as  she  went." 

Mrs.  Edmondson  testified  concerning  this 
immediate  transaction,  on  her  direct  exami- 
nation, as  follows: 
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"It  waa  my  undeiatanding  that  if  I  secured 
the  loan  I  would  buy  the  property.  I  got  the 
check  in  February.  I  got  the  deed  to  the  prop- 
erty about  tbe  time  that  I  got  the  check.  The 
deed  was  not  made  and  turned  over  until  I  got 
the  check  and  turned  it  orer  to  Mr.  Edmondson. 
I  borrowed  the  money  on  the  land  wiUed  to  me 
by  my  aunt  I  discussed  the  value  of  the  prop- 
etp  with  Mr.  Edmondson  before  buying  it,  and 
paid  him  all  that  1  thought  it  waa  worth.  1 
still  own  tbe  property." 

And  on  cross-examination  she  says: 

"I  did  not  borrow  it  (the  money)  for  Mr.  Ed- 
mondson altogether.  There  were  some  things 
that  I  wanted  as  weU  as  some  things  be  wanted. 
I  gave  him  part  of  it." 

She  was  asked  how  much  she  gave  him, 
and  replied: 

"I  don't  know,  sir;  he  was  my  agent,  and  I 
gave  him  wtiat  he  wanted  of  it." 

It  was  shown  that  Mrs.  Edmondson  bor- 
rowed the  money  from  Geo.  M.  Foreman  & 
Co.  through  their  agent  J,  G.  Thweatt.  Ed- 
mondson conducted  the  negotiations  for  her, 
and  the  secarity  for  the  loan  was  the  land 
of  Mrs.  Edmondson.  In  Miles  t.  Monroe,  96 
Ark.  531,  132  S.  W.  643,  we  said: 

"A  voluntary  transfer  of  property  by  one  in 
debt  ia  presumptively  fraudulent  as  to  creditors, 
•  •  *  and  if  the  debtor  is  at  the  time  or 
Buch  gift  insolvent,  or  if  the  gift  is  of  such  an 
nmonnt  or  made  under  such  circumstances  as 
tiiat  it  wi41  necessarily  hinder,  delay,  or  defraud 
tbe  existing  creditors  of  such  donor,  then  such 
voluntary  transfer  becomes  conclusively  fraud- 
ulent •  •  •  as  to  such  existing  creditors. 
But  if  the  donor  owes  no  debts  at  the  time  of 
Euch  gift,  or  [if  such  gift  is]  of  such  small 
iimouut  in  comparison  with  his  assets  that  he 
retains  property  amply  sufficient  to  pay  such  an- 
tecedent debts,  then  the  gift  will  be  perfectly 
valid." 

|1]  ]Sow  Edmondson's  own  testimony 
shows  that  the  conveyance  to  his  wife  left 
him  without  any  property  that  was  subject 
to  execution  for  his  debts.  It  also  showed 
that  be  bad  other  debts  besides  the  one  sued 
ou.  So  much,  therefore,  of  the  consideration 
for  the  conveyance  as  was  retained  by  Mrs. 
Edmondson  and  not  paid  directly  to  her 
bu.sband  was  but  tantamount  to  a  gift  by  him 
of  that  sum  to  her,  and  rendered  the  convey- 
ances voluntary  and  fraudulent  and  void  as 
to  creditors.  In  Waters  v.  Merit  Pants  Co., 
76  Ark.  264,  88  S.  W.  879,  speaking  of  a  con- 
veyance from  an  insolvent  husband  to  his 
wife,  we  said: 

"But  such  transactions  between  husband  and 
wife  are  viewed  by  the  courts  with  suspicion, 
and  the  perfect  good  faith  of  the  transaction 
must  be  established  by  proof." 

This  language  was  also  quoted  in  the  re- 
cent case  of  Scott  v.  McCraw,  Perkins  & 
Webber  Co.,  119  Ark.  492,  497,  179  S!  W. 
329. 

Now  EJdmondson  being  insolvmt,  and,  aft- 
er this  conveyance,  having  no  property  sub- 
ject to  the  debt  of  tbe  appellant,  could  not 
IN^rmlt  his  wife  to  retain  a  part  of  the  con- 
sideration that  his  creditors  would  be  just- 
ly entitled  to.  He  could  not  make  generous 
gifts  to  bis  wife  and  let  his  creditors  go  un- 
paid.    While  the  testimony  of  Edmondson 


himself  shows  that  he  received  all  tbe  pur- 
chase money,  the  testimony  of  his  wife  shows 
that  she  did  not  turn  over  all  tbe  money  to 
blm,  but  retained  a  part  of  it  for  her  own 
use. 

[2,  3]  Tbe  testimony  shows  that  tbe  proper- 
ty was  worth  at  least  the  amount  named  as 
the  consideration  In  tbe  deeds.  Indeed  there 
was  testimony  that  would  have  warranted  a 
finding  that  it  was  worth  $1,700.  Therefore 
whatever  amount  of  tbe  $1,000  that  Mrs.  Ed- 
mondson kept  out  for  herself  was,  as  we 
have  stated,  a  gift  to  her,  and  the  conveyanc- 
es therefore  to  tbe  extent  of  the  amount  of 
the  consideration  retained  by  Mrs.  Hdmond- 
son  were  but  voluntary  transfers  on  Edmond- 
son's part,  and  they  Were  presumptively 
fraudulent  to  that  extent.  These  facts  be- 
ing established,  it  devolved  upon  the  appel- 
lees to  show  the  good  faith  of  tbe  transac- 
tion, which  they  have  not  done.  It  devolved 
upon  them  to  show  how  much  Mrs.  Edmond- 
son retained  and  bow  much  she  gave  to  her 
husband.  Their  testimony  is  conflicting. 
They  have  failed,  therefore,  to  overcome  tbe 
presumption  of  fraud  and  to  show  that  good 
faith  that  tbe  law  exacts  under  such  cir- 
cumstances. 

The  Issues  presented  by  the  record  are 
principally  Issues  of  fact,  and  It  could  serve 
no  useful  purpose  to  set  out  and  discuss  fur- 
ther In  detail  the  evidence.  The  above  facts, 
as  disclosed  by  tbe  testimony  of  the  parties 
to  the  conveyances,  are  suflScIent  to  show 
that  the  flndlns  of  the  chancellor  Is  clearly 
against  the  preponderance  of  the  evidence. 

The  judgment  Is  therefore  reversed,  and 
the  cause  Is  remanded,  with  directions  to  set 
aside  these  conveyances  and  to  subject  the 
property  to  the  payment  of  tbe  appiellant's 
judgment. 


GORDON   V.    STATE.     (No.    116.) 
(Supreme  Court  of  Arkansas.    July  3,  1016.) 

1.  BooBBERT    €=»24(3)— Evidence— SuFFiciEN 
CT — Identity  of  Accused. 

In  trial  for  assault  with  intent  to  rob,  evi- 
dence by  tbe  assaulted  party  that  while  he  was 
driving  home,  about  11  o'clock  at  night,  accused 
climbed  on  the  back  of  bis  wagon  and  pulled 
him  back,  turning  over  the  seat,  and  snatched 
out  of  his  pocket  a  pockctbook  containing  mon- 
ey, and  that  he  looked  accused  square  in  the  face 
and  recognized  him  in  moonlight,  although  com- 
batted  by  evidence  of  accused  that  the  assaulted 
party  was  under  the  influence  of  liquor,  was 
sufficient  to  support  verdict  based  on  identifica- 
tion of  accused. 

[Ed.    Note. — For   other    cases,    see    Robbery, 
Cent.  Dig.  S  34 ;   Dec.  Dig.  <g=>24(3).] 

2.  Robbery  €=»3— "Mauce  Aforethotjoht." 

As  used  in  the  statute  regarding  assault 
with  intent  to  rob,  making  malice  aforethought 
an  element  of  the  crime,  "malice  aforethought" 
is  the  voluntary  and  intentional  doing  of  an  un- 
lawful act.  with  the  purpose,  means,  and  ability 
to  accompliuli  the  reasonable  and  probable  con- 
sequence of  it,  done  in  a  manner  showing  a 
heart  regardless  of  social  duty  and  fatally  bent 
on  mischief,  by  one  of  sound  mind  and  discre-      >^^»  t 

tion,  the  evidence  of  which  is  inferred  from  act^    (    -lOOOl^ 
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committed    or    words    spoken.      (Quoting   from 
Words  and  Phrases.) 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent.  Dig.  g  8;   Dec.  Dig.  <S=»3.] 

3.  RoBBKRT  «=>24(6)— Force— EviDBNCE. 

Eridence  held  to  show  the  exercise  of  suffi- 
cient force  to  support,  not  only  the  charge  of 
assault  to  rob,  but  a  charge  of  robbery. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent.  Dig.  Si  32,  36;    Dec.  Dig.  <g=»24(6).] 

4.  ROBBEBT  ^=>6 — FOBCE. 

To  constitute  the  offense  of  robbery,  the 
law  does  not  require  that  one  be  beaten  up  be- 
fore he  submits.  It  is  sufficient  that  he  fields 
because  of  fear  of  the  robber,  and  no  one  is  re- 
quired to  resist  to  the  uttermost. 

[Ed.  Note.— For  other  cases,  sec  Robbery, 
Cent.  Dig.  {  6;  Dec.  Dig.  «=>6.] 

Appeal  from  Circuit  Court,  Prairie  County; 
Thos.  C.  Trimble,  Judge. 

John  Gordon  was  convicted  of  assault  with 
intent  to  rob,  and  appeals.    Affirmed. 

J.  F.  Wills,  of  Argenta,  for  appellant. 
Wallace  Darls,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gm.,  for  the  State. 

SMITH,  J.  Appellant  was  indicted  and 
convicted  upon  a  charge  of  assault  with  in- 
tent to  rob,  alleged  to  have  been  committed 
upon  and  against  the  person  of  one  T.  H. 
Reed.  By  this  appeal  be  questions  the  suf- 
ficiency of  the  evidence  to  support  the  verdict 
and  the  failure  of  the  court  to  give  instruc- 
tions which  in  effect  told  the  Jury  that  the 
crime  could  not  be  committed  without  the  use 
of  force  or  Intimidation,  and  that  unless  force 
or  intimidation  was  used  in  the  attempt  to 
commit  the  crime  a  conviction  could  not  be 
had.  The  court,  however,  read  the  statute  de- 
fining the  crimes  of  assault  with  intent  to 
rob  and  of  robbery,  and.  In  addition,  told 
the  jury  that,  while  appellant  was  not  in- 
dicted for  the  crime  of  robbery,  yet  force 
was  an  essential  Ingredient  of  the  crime  with 
which  he  was  charged,  and  that  a  conviction 
could  not  be  had  unless  the  proof  showed 
that  appellant  had  committed  an  assault  on 
Reed  with  "the  felonious  intent  then  and 
there  him,  the  said  T.  H.  Reed,  to  forcibly 
and  feloniously  rob,"  and  that  "there  must  be 
a  felonious  intent  to  rob,  and  it  must  be  done 
by  force  before  you  can  convict  the  party  as 
charged  in  the  indictment" 

[1]  On  the  question  of  the  sufficiency  of 
the  evidence  it  may  be  said  that  Reed  testi- 
fied that  he  had  lived  two  miles  northeast 
of  Hazen  for  44  years;  that  he  had  known 
the  appellant  ever  since  he  was  a  little  boy, 
and  had  seen  him  often  and  knew  him  well ; 
that  in  November,  1915,  he  went  to  Hazen  to 
sell  some  cotton;  that  he  sold  the  cotton 
about  sundown  for  $10.50;  that  he  remained 
in  town  until  about  10  o'clock  that  night, 
when  he  stopped  Ih  a  restaurant,  where  he 
heard  some  music  and  stayed  about  15  or  20 
minutes;  that  appellant  and  another  negro 
named  Daniels  were  there,  and  that  he  gave 
Daniels  some  money  and  asked  him  to  get 


him  some  whisky,  but  that  Daniels  later  i«- 
turned  the  money,  saying  that  he  had  been 
unable  to  procure  any;  that  he  started  bow 
about  10:30  at  night,  and  as  he  was  dririn; 
along  the  road  his  team  became  frigbten^l 
and  as  be  checked  It  and  looked  back  be  sav 
some  one  climbing  in  the  wagon;  that  aipt:!- 
lant  came  up  behind  him  and  ran  his  ligln 
hand  in  his  right  pocket,  and  appellant  tbtc 
drew  him  back,  when  the  seat  turned  ora 
and  that  appellant  then  went  in  his  oittr 
pocket  and  snatched  out  a  pocketbook  co> 
talnlng  about  $8,  and  that  be  lost  bis  mi' 
in  the  scuffle;  that  the  moon  was  sblniiit. 
and  as  appellant  turned  the  seat  orer  k 
looked  squarely.  In  bis  face  and  recognla-J 
him.  He  testified  that  be  tried  to  keep  t;- 
pellant  from  getting  his  pocketbook,  andtiu: 
"he  Jerked  his  band  out  of  my  pocket  ani 
Jerked  me  backwards,"  but  that  app^lla]: 
never  succeedea  in  getting  his  pocketi«o': 
until  be  fell,  at  which  tlm«  he  placed  iis 
hand  in  his  pocket  and  pulled  out  the  poc^^- 
book. 

The  evidence  on  the  part  of  appellant  <r^ 
to  the  effect  that  Reed  was  drinking  and  wl« 
under  the  Influence  of  liquor;  that  he  stopff  i 
in  a  colored  restaurant,  where  he  heard  soze 
musicians  playing  some  waltz  music,'andtii:' 
he  proceeded  to  dance  with  appellant,  who  i- 
a  colored  man,  and  that  be  gave  anct^r: 
colored  man  money  with  which  to  buy  wbi< 
ky,  but  he  was  unable  to  procure  it  All* 
lant  argues  that  Reed's  condition  was  sucii. 
and  the  circumstances  under  which  the  r>L- 
bery  was  committed  were  such,  that  »«• 
could  not  have  Identified  appellant.  R^i 
testified,  however,  that  he  did  Identify  api>ei- 
lant,  and  the  Jury  has  resolved  the  confliss 
in  the  evidence  against  appellant. 

[2]  It  Is  further  contended  that  the  statcte 
under  which  appellant  was  Indicted  conii'm- 
plates  a  malicious  striking  or  beating  of  tU 
person  with  the  Intent  to  rob  him,  and  it  i-' 
argued  that  as  "there  is  not  one  schitllla  '>- 
evidence  in  this  record  to  indicate,  either 
expressly  or  impliedly,  that  the  party  hi. 
the  slighest  ill  feeling  or  was  in  any  mti 
ner  angry  towards  Reed  at  any  time,'"  tii 
Jury  was  not  warranted  In  finding  that  tt 
act  was  committed  with  "malice  afore- 
thought." The  phrase  "malice  aforethought" 
has  been  many  times  defined,  and  a  nanittr 
of  these  definitions  are  found  under  that  ti- 
tle in  Words  and  Phrases.  Among  the  defini- 
tions there  found  Is  the  following  one: 

"The  phrase  'malice  aforetboughf  was  pro'- 
erly  denned  as  'the  voluntary  and  i]itaiti<'C- - 
doing  of  an  unlawful  act,  with'  the  purp<^ 
means,  and  ability  to  accomplish  the  rcasooar- 
and  probable  consequence  or  it,  done  in  a  ma; 
ner  showing  a  heart  regardless  of  social  dl;^^ 
and  fatally  bent  on  mischief,  by  one  of  pwt; 
mind  and  discretion,  the  evidence  of  vWi-  '■- 
inferred  from  acts  committed  or  words  spni»»^^ 
Barr  v.  State,  120  S.  W.  422,  5fl  Tct  Cr.  1- 
372." 
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We  tblnk  this  phrase,  as  employed  In  our 
statute,  has  the  meaning  given  It  by  the 
Texas  court  This  is  not  a  case  like  that  of 
Routt  V.  Stote,  61  Ark.  594,  34  S.  W.  262,  in 
which  case' the  crime  charged  was  committed 
by  snatching  money  from  another's  band,  and 
where  It  was  held  that  that  action  did  not 
constitute  the  crime  of  robbery.  In  the  case 
dted,  however,  It  was  said: 

"Robbery,  as  defined  by  the  text-books  and  the 
previous  decisions  of  this  court,  is  a  felonious 
and  forcible  takiup;  of  the  property  of  another 
from  Ilia  person  or  in  his  presence,  against  his 
will,  by  violence,  or  pntting  him  in  fear.  And 
this  violence  must  precede  or  accompany  the 
taking  of  the  property.  Clary  v.  State,  33  Ark. 
5G1 ;  1  Wharton's  Crim.  Law,  {  846.  The  tak- 
ing must  be  done  through  force  or  fear.  'If 
force  is  relied  on  in  proof  of  the  charge,  it  must 
be  the  force  by  which  another  is  deprived  of, 
and  the  offender  gains,  possession.  If  putting 
in  fear  is  relied  on,  it  must  be  the  fear  under 
duress  of  which  the  possession  of  the  property  is 
parted  with.  •  *  •  The  fear  of  physical 
ill  must  come  before  the  relinquishment  of  the 
property  to  the  thief,  and  not  after;  else,  the 
offense  is  not  robbery.'  " 

[3]  We  think  the  proof  shows  the  exercise 
of  sufficient  force,  not  only  to  support  the 
charge  of  assault  to  rob,  but  that  It  Is  suffi- 
cient to  support  the  charge  of  robbery, 

[4]  The  law  does  not  require  that  one  be 
beaten  up  before  he  submits  to  the  robbery 
to  constitute  the  oftense.  It  is  sufficient  If 
he  yields  because  of  this  fear.  Nor  Is  one 
required  to  resist  to  the  uttermost.  The 
crime  Is  committed  If  one  exerts  sufficient 
force  to  overcome  the  resistance  encounter- 
ed where  the  property  is  not  taken  surrepti- 
tiously. When  there  is  manifested  a  present 
purpose  to  take  from  the  person  of  another 
his  property,  not  clandestinely,  but  openly, 
and  by  means  of  the  exercise  of  such  force  as 
may  be  necessary  to  overcome  any  resistance 
offered,  the  crime  of  assault  to  rob  Is  com- 
mitted. This  Is  not  a  case  where  the  proper- 
ty was  snatched  from  one's  hand,  or  obtained 
by  artifice  or  trick,  but  one  where  there  was 
the  actual  exercise  of  sufficient  physical 
violence  to  overcome  the  resistance  offered, 
and  we  must  bold  the  evidence  sufficient  to 
sustain  the  conviction,  and  the  Judgment  of 
the  court  below  will  therefore  be  affirmed. 


BREINING  V.  LIPPINCOTT.    (No.  105.) 
(Supreme  Court  of  Arkansas.     July  3,   1916.) 
LniiTATiow  OF  AcnoNB  iS=»39(l)— SEorcTioN 

OF  DAtrOBTEB— CRIMIITAL  OoNVEBSATION. 

An  action  by  mother  for  debauchery  of  her 
daughter  is  not  barred  by  Kirby's  Dig.  §  5065, 
limiting  to  one  year  after  accrual  of  the  cause 
of  action  the  time  for  bringing  action  for  "crimi- 
nal conversation,"  since  the  words  "criminal  con- 
versation" have  a  well-defined  meaning,  and  do 
not  include  such  action,  but  is  governed  by  the 
express  provision  of  section  5074  that  all  other 
actions  not  included  in  the  foregoing  provisions 
shall  be  commenced  within  five  years. 

[EM.  Note.— For  other  coses,  see  Limitation  of 
Actions,  Cent  Dig.  §  190;  Dec.  Dig.  «=339(l).l 


Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;   G.  W.  Hendricks,  Judge. 

Action  by  Mrs.  G.  W.  Brelning  against  J. 
W.»  Llpplncott.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed  and 
remanded,  with  directions. 

Appellant  Instituted  this  suit  January  25, 
1915,  against  the  appellee,  to  recover  dam- 
ages for  the  alleged  debauchery  by  him  of 
appellant's  daughter.  Among  other  things, 
appellant  alleged  that  she  was  a  widow ;  that 
she  had  a  daughter  who  was  of  the  age  of 
17,  who  was  employed  by  the  appellee  to 
work  for  him  In  connection  vTlth  his  business 
In  operating  picture  shows;  that  appellee 
took  advantage  of  his  position  as  her  em- 
ployer and  of  her  youth  and  Inexperience, 
and  "seduced  her  by  threats,  force,  flattery, 
and  promises  of  money  to  have  sexual  inter- 
course with  him,"  and  that  he  did  have  sex- 
ual intercourse  with  her  on  or  about  the  1st 
day  of  April,  1913,  and  as  a  result  of  such 
Intercourse  there  was  the  birth  of  a  child; 
that  such  acts  of  the  appellee  caused  great 
and  untold  humiliation  to  the  appellant,  and 
deprived  her  of  the  services,  companionship, 
and  society  of  her  daughter,  and  caused  her 
to  expend  the  sum  of  ?200  for  medical  serv- 
ices, drug  bills,  and  nurse  hire  In  connection 
with  the  birth  of  the  child.  Other  elements 
of  damages  are  also  set  forth  in  the  com- 
plaint. She  alleged  that  the  acts  of  appellee 
were  wantonly,  willfully,  and  maliciously 
done.  She  prayed  for  compensatory  damages 
in  the  sum  of  ?50,000,  and  punitive  damages 
in  the  sum  of  ?25,000.  Appellee  answered,  de- 
nying the  allegations  of  the  complaint,  and 
setting  up,  as  part  of  his  answer,  the  one- 
year  statute  of  limitations.  The  court  treat- 
ed the  plea  of  the  statute  of  limitations  as 
a  special  demurrer  to  the  complaint,  and 
sustained  it,  flnding  that  the  complaint  on  its 
face  shows  "that  this  action  was  not  brought 
within  one  year  after  the  cause  of  action  ac- 
crued." The  court  thereupon  entered  Judg- 
ment in  favor  of  the  appellee,  dismissing  ap- 
pellant's complaint,  and  this  appeal  followed. 

Bradshaw,  Rhoton  &  Helm  and  Gardner 
K.  Oliphant,  all  of  Little  Rock,  for  appellant 
Jno.  D.  Shackleford  and  Gus  Fulk,  both  of 
Little  Bock,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
In  1862  this  court,  In  Patterson  v.  Thompson, 
24  Ark.  55,  held  that  the  right  of  a  father  to 
maintain  an  action  for  the  seduction  of  his 
daughter  was  barred  in  one  year  from  the 
time  the  cause  of  action  accrued.  The  stat- 
ute of  limitations  under  which  that  case 
arose  and  was  decided  was  as  follows : 

"The  following  actions  shall  be  commenced 
within  one  year  after  the  cause  of  action  shall 
accrue,  and  not  after :_  First,  all  special  actions 
on  the  case,  for  criminal  conversation,  assault 
and  battery,  and  false  imprisonment;  second, 
all  actions  for  words  spoken,  slandering  the 
character  of  another;    third,  all  words  spoken. 
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whereby     special     damages     are     sustained." 
Gould's  Digest,  c.  106,  §  11. 

The  effect  of  the  boIdlBg  In  Patterson  t. 
Thompson,  snpra,  Is  that  an  action  for  se- 
duction was  a  special  action  on  the  case,  un- 
der the  one-year  statute,  and  In  the  same 
class  with  actions  for  criminal  conversation, 
assault,  and  battery,  false  imprisonment,  and 
the  other  actions  named  in  the  section.  The 
court  did  not  hold,  and  It  was  not  necessary 
to  the  conclusion  there  reached  to  hold  that 
seduction  and  criminal  conversation  were  the 
same,  and  that  an  action  for  seduction  .would 
be  the  same  as  an  action  for  criminal  con- 
versation. The  court  construed  the  words 
"all  special  actions  on  the  case"  to  Include 
other  special  actions  on  the  case  besides 
those  specifically  enumerated,  and  decided 
that  seduction  and  criminal  conversation 
were  In  the  same  class  so  far  as  the  one-year 
statute  of  limitations  was  concerned.  But 
in  1868  the  Code  of  Civil  Practice  was 
adopted,  which  abolished  the  forms  of  all  ac- 
tions, and  provided  that  there  should  be  but 
one  form  of  action,  which  shall  be  called  a 
civil  action.  After  this  the  digesters,  acting 
under  the  authority  of  the  statute  "to  omit 
redundant  and  ta.utological  words  and  to 
condense  the  law  into  as  concise  and  compre- 
hensive a  form  as  might  be  consistent  with 
a  full  and  clear  expression  of  the  will  of  the 
Legislature,"  omitted  the  words  "all  special 
actions  on  the  case."  So  that  the  statute 
now  reads  as  set  forth  in  section  5065  of 
Klrby's  Digest,  as  follows: 

"The  following  actions  shall  be  commenced 
within  one  year  after  the  cause  of  action  shall 
accrue  •  *  * :  First,  all  actions  for  criminal 
conversation,  assault  and  battery  and  false  im- 
prisonment. Second,  all  actions  for  words  spok- 
en, slandering  the  character  of  another.  Third, 
all  words  spoken  whereby  special  damages  are 
sustained." 

This  court  in  Einrlch  v.  Little  Rock  Trac- 
tion &  Elec.  Co.,  71  Ark.  71,  70  S.  W.  1035, 
shows  that  the  construction  of  the  digesters, 
in  omitting  these  .words  from  the  statute, 
had  been  approved,  inferentially  at  least,  by 
several  decisions  of  this  court,  citing  them. 
But,  even  If  these  words  had  been  retained, 
as  held  in  Emrlch  v.  Little  Ro<*  Trac.  & 
Elec.  Co.,  supra: 

"The  meaning  of  the  clause  would  then  be  the 
same  as  if  the  language  used  had  been  that: 
'The  following  actions  shall  be  barred  in  one  year 
after  they  accrue:  First,  all  special  actions  on 
the  case  for  criminal  conversation,  all  actions 
for  assault  and  battery  and  for  false  imprison- 
ment.' " 

The  court  In  Emrith  v.  Little  Rock  Trac.  & 
Klec.  Co.,  supra,  thus  expressly  overruled 
the  holding  in  Patterson  v.  Thompson,  supra, 
that  the  one-year  statute  of  limitations  ap- 
plies to  other  special  actions  on  the  case 
than  those  for  criminal  conversation,  etc.,  ex- 
pressly named  therein.  This  court  has  ap- 
proved the  construction  given  the  statute  in 
Emrich  V.  Little  Rock  Trac.  &  Elec.  Co.,  su- 
pra, in  St  L.,  I.  M.  &  S.  Ry.  Co.  v.  Mynott, 
83  Ark.  9,  102  S.  W.  380;   St.  L.,  I.  M.  &  S, 


Ry.  Co.  v.  Robertson,  103  Ark.  366, 146  S.  W. 
482.  It  follows  that  the  one-year  statute, 
as  It  has  been  construed  by  this  court,  is  ap- 
plicable only  to  those  actions  that  are  spe- 
cifically enumerated  therein.  Actions  for 
criminal  conversation  therefore  are  barred 
within  one  year.  Is  the  present  action  one 
for  criminal  conversation?  Since  the  Leg- 
islature has  specifically  designated  that  an 
action  for  criminal  conversation,  assault  and 
battery,  etc.,  shall  be  brought  within  one 
year  and  has  also  expressly  provided  that  all 
actions  not  included  in  the  foregoing  provi- 
sions shall  be  commenced  within  five  years 
(Klrby's  Digest,  {  6074),  It  Is  not  within  the 
province  of  the  court  to  Include  within  the 
term  "criminal  conversation"  actimis  "of  a 
like  nature."  The  statute  Is  plain,  and  the 
Intent  of  the  Legislature  must  be  gathered 
from  the  words  used,  and  where  the  words 
used  are  imambiguous,  courts  cannot  add  to 
or  take  from  them  their  obvious  meaning. 
The  Legislature  used  the  specific  term,  "crim- 
inal conversation,"  which  had  a  well-deflned 
meaning.  In  Gill  v.  Railroad  Company  (C.  C.) 
160  Fed.  260,  263,  it  Is  said: 

"One  of  the  well-recognized  rules  of  oonstrno- 
don  of  statutes  is  that  we  are  to  look  to  the 
state  of  the  law  when  the  statute  was  enacted  in 
order  to  sco  for  what  it  was  intended  as  a  snteti- 
tute,  and  anotlier  is  that  it  is  not  to  be  presumed 
that  the  statute  was  intended  to  displace  the 
former  law,  whether  it  be  statute  or  common 
law,  further  than  was  first  necessary  to  give  it 
place  and  operation." 

Mr.  Sutherland  says: 

"The  best  construction  of  a  statute  is  to  con- 
strue it  as  near  to  the  rule  and  reason  of  the 
common  law  as  may  be,  and  by  the  course  which 
that  observes  in  other  cases."  Sutherland  on 
Stat  Const  §  290. 

Says  Mr.  Blackstone: 

"Adultery,  or  criminal  conversation  with  « 
man's  wife,  though  it  is,  as  a  public  crime,  left 
by  onr  laws  to  the  coerdou  of  the  spiritual 
courts,  yet,  considered  as  a  dvil  injury  (and 
surely  there  can  be  no  greater),  the  law  gives  » 
satisfaction  to  the  husband  for  it  by  action  of 
trespass  vi  et  armis,  against  the  adulterer, 
wherein  the  damages  recovered  are  usually  vetr 
lar?e  and  exemplary.  But  these  are  properly  in- 
creased and  diminished  by  circumstances:  as. 
the  rank  and  fortune  of  the  plaintiCT  and  defend- 
ant ;  tlie  relation  or  connection  l>etween  them ; 
the  seduction,  or  otherwise,  of  the  wife,  founded 
on  her  previous  behavior  and  character;  and 
the  husband's  obligation,  by  settlement  or  other- 
wise, to  provide  for  those  children,  which  be 
cannot  but  suspect  to  be  spurious."  2  Levis' 
Blackstone's  Com.  139,  140. 

Now  the  relation  of  husband  and  wife  is 
entirely  different  from  that  of  master  and 
servant,  or  parent  and  child.  In  Woodward 
V.  Walton,  2  Bosanquet  &  Puller,  476,  Lord 
Mansfield  stated  that  he  could  not  distin- 
guish between  an  action  by  a  father  for  the 
debauchery  of  bis  daughter  and  an  action  b;r 
a  husband  for  criminal  conversation.  ThL<< 
language  was  used  in  determining  whether 
the  form  of  action  by  a  father  for  the  de- 
bauchery of  his  daughter  should  have  been 
one  upon  the  case  instead  of  trespass  vi  ti 
armls,  and  the  opinion  of  CU«f  jfustlce  Man:i^ 
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fleld  that  the  form  of  action  by  a  father  for 
the  debauchery  of  his  daughter  yra.a  the  same 
as  that  of  a  husband  for  criminal  converga- 
tion  with  his  wife  Is  far  from  a  holding  to 
the  effect  that  the  causes  of  action  were  the 
same.  On  the  contrary,  the  opinion  shows 
that  the  causes  of  action  were  different. 
Our  Code  as  already  stated  has  abolished  the 
different  forms  of  action.  Under  our  stat- 
ute of  dvll  procedure  there  Is  but  one  form 
of  action.  But  a  form  of  action  and  a  cause 
of  action  are  entirely  different  things.  The 
Legislature  has  not  undertaken  to,  and 
could  not,  make  all  causes  of  dvll  action 
the  same.  In  prescribing  the  limitation  of 
one  y^r  for  the  designated  actions  the  Legis- 
lature had  reference  to  causes  of  action  and 
not  ta  the  forms  of  action.  A  cause  of  action 
by  a  parent  for  a  debauchery  of  a  daughter 
by  adultery  or  fornication  Is  altogether  dif- 
ferent from  a  cause  of  action  by  a  husband 
for  criminal  conversation  with  his  wife.  The 
causes  of  action  grow  out  of  entirely  differ- 
ent relations,  and  are  not  in  any  sense  the 
same.  In  Prettyman  v.  Williamson,  1  Penne- 
wlU  (Del.)  224,  236.  39  Atl.  731,  732,.  it  is 
said: 

"Criminal  conversation,  as  above  stated,  is  an 
action  for  dnmaKes  cansed  by  adultery  with  the 
wife,  and  the  husband's  injury  by  the  wrong  con- 
sists in  his  mental  suffering  from  the  dishonor 
of  the  marriage  bed,  and  the  loss  of  the  affection 
of  his  wife,  and  the  comfort  of  her  society,  as 
well  as  the  pecuniary  loss  of  her  services. 
*  *  •  According  to  the  modern  doctrine  and 
the  later  decisions,  the  action  is  based  mainly  on 
what  is  termed  the  'loss  of  the  consortium' — that 
Is,  the  loss  of  the  conjusal  society,  affection,  and 
assistance  of  the  wife— and  it  is  not  essential  to 
the  maintenance  of  the  action  that  there  shoald 
be  any  pecuniary  loss  whatever." 

In  Simpson  v.  Grayson,  54  Ark.  406,  16  S. 
W.  4,  26  Am.  St  Bep.  52,  Chief  Justice  Cock- 
rUl,  speaking  for  the  court,  said: 

"The  common  law  regarded  the  father's  action 
for  the  seduction  of  his  daughter  as  on  action 
of  trespass  for  assaulting  a  servtint,  whereby  he 
lost  her  services.  It  was  based  upon  the  relation 
of  master  and  servant,  and  not  upon  that  of  par- 
ent and  child ;  and  the  measure  of  damages  was 
such  only  as  a  master  would  recover  for  a  dis- 
abling physical  injury  to  his  servant.  •  •  • 
The  theory  of  an  injury  to  the  master  is  perti- 
naciously retained  as  the  essential  basis,  of  the 
father's  action,  ♦  »  •  used  as  a  peg  to  hang 
a  snbstantial  award  of  damages  upon  as  compen- 
sation, not  to  the  master,  but  to  the  head  of  the 
family.  It  is  a  logical  sequence  from  that  state 
of  the  law  that  proof  of  the  mere  nominal  rela- 
tion of  master  and  servant  should  be  sufficient  to 
give  the  parent  a  footing  in  court  to  recover 
damages  commensurate  with  his  injury.  It  is 
accordingly  established,  in  this  country  at  least, 
that  the  father  may  maintain  bis  action  for  the 
seduction  of  his  minor  daughter,  although  she  is 
not  a  member  of  his  household,  but  is  in  the 
actual  employment  of  another,  enjoying  the 
fruits  of  her  own  labor  with  her  father's  consent, 
•  if  he  has  not  relinquished  past  the  power  of  re- 
call his  right  to  control  her  services." 

The  cause  of  action  for  criminal  conver- 
sation lii  based  upon  the  relation  of  husband 
and  wife,  and  not  that  of  master  and  serv- 
ant or  of  parent  and  child,  and  the  measure 
of  damages  for  the  two  causes  of  action 
would  De  entirely  different   Inasmuch  as  the 


Legislature  prescribed  in  spedflc  terms  that 
the  one-year  statute  of  limitations  should  ap- 
ply to  actions  for  criminal  conversation,  and 
did  not  deem  it  wise  or  expedient  to  apply 
the  same  bar  to  an  action  by  a  parent  for  the 
debauchery  of  a  child,  the  court  should  not 
place  such  limitation  upon  the  latter  cause  of 
action  by  construction.  Bennett  v.  Worth- 
Ington,  24  Ark.  487-494.  This  was  purely 
a  legislative  function.  The  Legislature  has 
used  terms  having  well-defined  meanings,  and 
it  must  be  presumed  that  they  understood 
the  distinction  between  the  causes  of  action 
enumerated  and  others  not  mentioned. 

Furthermore,  the  rule  of  law  which  only 
permits  a  parent  to  recover  damages  for  the 
debauchery  of  a  minor  daughter  because  of 
his  relation  as  master,  and  not  as  that  of 
parent,  Is,  as  stated  by  Chief  Justice  Cock- 
rill  tn  Simpson  v.  Orayson,  supra,  "but  little 
more  than  a  fiction,"  and,  being  such,  it 
should  be  and  is  no  longer  recognized  by  the 
best  of  modern  judicial  thought  as  the  es- 
sential basis  of  a  parent's  action  for  the  de- 
bauchery of  a  minor  child.  The  real  and 
substantial  basis  for  the  recovery  should  be 
the  personal  injury  which  the  parent  sus- 
tains in  his  capacity  as  parent  and  not  as 
master.  The  fiction  really  grew  up  out  of  the 
emphasis  and  Importance  placed  upon  forms 
of  action  at  the  common  law  and  the  neces- 
sary technicalities  Indulged  in  by  the  courts 
In  an  effort  to  square  the  forms  of  actions  to 
the  principles  of  natural  rght  and  Justice. 
But  under  the  reformed  procedure  there  is 
no  longer  any  reason  for  preserving  by  Ju- 
dicial construction  this  fiction,  for  under  the 
liberal  rules  of  such  procedure  all  fictions 
growing  out  of  the  mere  forms  of  pleadings 
have  been  abolished.  It  was  held  in  An- 
thony V.  Norton,  60  Kan.  341,  66  Pac.  529,  44 
L.  R.  A.  757,  72  Ani.  St  Bep.  360: 

"The  common-law  rule  in  actions  by  a  parent 
for  damages  for  the  seduction  of  his  daughter, 
which  requires  him  to  sue  in  the  capacity  of  a 
master,  for  the  loss  of  her  services  as  a  servant, 
although  in  fact  permitting  a  recovery  by  him  in 
his  parental  relation,  was  the  rule  of  a  legal  fic- 
tion which  no  longer  obtains,  under  the  reformed 
procedure,  because  of  the  abolition  by  the  Code 
of  fictions  in  pleadings,  and  its  requirement  to 
state  the  actual  facts  in  controversy." 

The  opinion  is  an  able  and  exlmustive  dis- 
cussion of  the  reasons  why  the  legal  fiction 
should  no  longer  obtain  under  the  reformed 
procedure,  and  we  are  In  full  accord  with  all 
that  is  therein  expressed.  We  approve  the 
language  of  the  Chief  Justice  rendering  the 
opinion  in  that  case.  In  which  he  said: 

"The  rule  which  requires  a  parent  suing  for 
the  seduction  of  a  daughter  to  plead  loss  of  her 
services  as  liis  servant,  but  which  obligates  him 
to  only  nominal  proof  of  the  cause  of  the  action 
stated,  is  an  emfity  and  senseless  legal  fiction, 
a  pretense  and  sham,  which  does  discredit  to 
the  law,  and  with  which  it  were  highly  desirable 
to  dispense." 

We  now  hold  that  the  adopton  of  the  Code 
of  Civil  Practice  did  dispense  with  it     The  ^^^  i 

digesters  correctly  omitted  the  words  "spe-,  v  jOOQIC 
cial"  and  "on  the  case."    The  action  is  one  O 
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sounding  In  tort  for  pergonal  Injuries  to 
which  the  one-year  statute  of  Umltationa 
does  not  apply.  For  other  cases  holding  that 
the  right  of  action  for  debauchery  and  seduc- 
tion is  one  in  tort  for  personal  injuries,  see 
HoUlday  V.  Parker,  23  Hun  (N.  T.)  71;  Hutch- 
erson  y.  Durden,  113  Ga.  987,  39  S.  E.  495, 
54  L.  R.  A.  811 ;  May  v.  Wilson,  164  Mich.  26, 
128  N.  W.  1084,  Ann.  Cas.  1912B,  654,  and 
case  note. 

The  Judgment  in  therefore  reversed,  and 
the  cause  remanded,  with  directions  to  over- 
rule appellee's  demurrer,  and  for  further  pro- 
ceedings according  to  law  and  not  Inconsist- 
ent with  this  opinion. 
\ 

STATE  ex  rel.  McDANIBI/,  Treasurer,  v. 

GAUGHAN.     (No.  97.) 

(Supreme  Court  of  Arkansas.    June  26,  1916.) 

1.  Wills  «=!>439— Constbtjction— Intentioh 
OF  Testator. 

The  purpose  of  all  rules  for  the  construction 
of  wills  is  to  ascertain  and  effectuate  the  in- 
tention of  testator,  but  they  are  ordinarily  only 
resorted  to  where  there  are  ambiguous,  incon- 
sistent, or  repugnant  clauses. 

lEU.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  K  952,  955,  957 ;  Dec.  Dig.  <8=»439.1 

2.  Wills  ®=>600(1)— Estatb  Devisbd— Life 
Estate— Knlaegement  by  Poweb  of  Dis- 
PosrrioN. 

Where  testator's  will  ^SL\e  his  wife  a  life 
estate  with  power  of  dispositioD  which  she  must 
exercise,  if  at  all,  in  ner  lifetime,  the  wife's 
estate  in  the  land  was  not  enlarged  into  a  fee. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §f  1335,  1339;    Dec  Dig.  «=s>000(l).] 

3.  Wills  <e=»481— Tike  or  Taking  Effect. 

A  will  is  effective  from  testator's  death,  so 
that  one  cannot  dispose  of  property  by  will  dur- 
ing his  natural  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  K  1005-1007 ;   Dec  Dig.  <8=>481.] 

4.  Wills  €=>608(1)— Estate  Devised— Rule 
in  Shellet'b  Case  —  "Respectively"  — 

"DiSTBIBUTIVELY." 

Where  testator's  will  provided  that  all  the 
property  of  which  his  wife  might  not  dispose 
during  her  life  should  be  divided  equally  in  two 
parts,  one  part  to  go  to  his  heirs  of  the  first 
stirpes  under  the  laws  of  the  state,  and  the 
other  part  to  go  to  the  heirs  of  the  wife  of  the 
first  stirpes,  a  codicil  uroviding  that  in  case  his 
wife  survived  him  and  died  any  portion  of  the 
property  of  bis  estate  devised  her  undisposed 
of  should  go  to  "our  heirs  at  law  respectively," 
the  only  effect  of  the  change  in  the  language 
employed  in  the  codicil  was  to  enlarge  the  class 
of  heirs  who  might  inherit  the  two  parts  of  the 
estate,  so  that  the  devise  created  nn  estate  in 
fee  simple  in  testator's  wife  in  an  undivided  half 
of  the  realty  remaining  undisposed  of  at  her 
death  under  the  rule  in  Shelley's  Case ;  "re- 
spectively" meaning  as  relating  to  each,  and 
"distributively"  being  synonymous. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1372 ;  Dec.  Dig.  «=»608(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Distribute;  Respec- 
tively,] 

6.  Wills  «=»476—CoKaTEXJCTi0M— Codicil. 

A  codicil  must  be  construed  in  connection 
with  the  will  and  its  language  harmonized 
therewith  where  there  is  no  repugnancy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  j!  997 ;   Dec.  Dig.  «=»476.] 


Appeal  from  Circuit  Court,  Ouachita  Coun- 
ty;  C.  W.  Smith,  Judge. 

Proceedings  to  collect  an  inheritance  tax 
by  the  State,  on  the  relation  of  R.  6.  Mc- 
Danlel,  State  Treasurer,  against  T.  J.  Gaugb- 
an,  as  executor  of  the  estate  of  Martha  Bross, 
deceased.  From  a  Judgment  for  the  State 
only  for  an  amount  for  which  the  executor 
admitted  his  liability,  the  State  appeaK 
Cause  remanded,  with  directions  to  assess  the 
tax  In  accordance  with  the  opinion. 

Wallace  Davis,  Atty.  Gen.,  Hamilton  Sloses. 
Asst.  Atty.  Gen.,  A.  N.  Meek,  of  Camden,  and 
Wlngo  &  Meek,  of  Stuttgart,  for  appellant. 
Gaughan  &  Sifford,  of  Camden,  for  appellee. 

1 

SMITH,  J.  This  proceeding  was  brought 
by  the  state  against  the  executor  of  the  es- 
tate of  Mrs.  Martha  Bross,  for  the  purpose 
of  collecting  the  inheritance  tax  alleged  to 
be  due  on  said  estate.  Tlie  executor  admits 
his  liability  for  the  tax  on  all  personalty  pass- 
ing under  the  will,  but  denies  liability  for 
any  tax  on  the  realty  on  the  ground  that, 
under  the  will  of  William  Bross,  the  husband 
of  Mrs.  Bross,  under  which  she  claimed  title 
to  the  estate  In  question,  she  became  vested 
with  only  a  life  estate  in  such  realty,  and  that 
therefore  her  will,  in  so  far  as  it  attempted 
to  convey  same,  was  Inoperative,  and  that 
such  property,  upon  her  death,  descended  in 
remainder  according  to  the  provisions  of  the 
William  Bross  will,  and  not  by  devise  or  de- 
scent from  Mrs.  Bross.  Mrs.  Bross  died  tes- 
tate August  1,  1915,  and  by  her  will  under- 
took to  devise  one  half  of  the  estate  to  ber 
heirs,  and  the  other  half  to  the  heirs  of  ber 
husband. 

The  state  contends:  (1)  That,  under  the 
will  of  William  Bross,  Ms  widow  becani" 
vested  with  a  fee-simple  estate  In  the  devised 
property ;  (2)  that,  even  If  the  William  Bross 
will  did  not  have  the  effect  of  vesting  a  fee 
simple  In  his  widow,  still  it  contained  a  pow- 
er of  disposition  broad  enough  to  permit  her 
to  dispose  of  the  estate  by  will ;  and  (3)  that, 
under  the  William  Bross  will,  his  widow  took 
a  fee-simple  estate  In  at  least  one-half  of  the 
portion  remaining  undisposed  of  at  her  death 
by  virtue  of  the  operation  of  the  rule  in  Shel- 
ley's Case. 

William  Bross  died,  and  his  will  was  pro- 
bated before  the  passage  of  the  inheritance 
tax  law.  Mrs.  Bross  died,  and  ber  will  was 
probated  subsequent  to  the  passage  of  that 
law. 

The  trial  court  gave  Judgment  only  for  thtr 
amount  of  the  tax  accruing  on  the  personalt.v 
passing  under  Mrs.  Bross'  will,  and  the  state 
has  appealed. 

The  provisions  of  the  William  Bross  will 
and  of  the  codicil  thereto  under  which  thes>" 
questions  arise  are  as  follows: 

"First  I  will  and  bequeath  and  devise  all  m 
property,  real  and  personal,  moneys,  rijtltts  anJ 
credits,  which  I  now  possess  or  may  die  seizfl 
and  possessed  of,  and  entitled  to,  in  law  or  equi- 
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ty,  to  my  beloved  wife,  Martha  Bross,  to  have 
and  to  hold,  use  and  enjoy,  for  and  during  her 
natural  life.  Provided,  nevertheless,  that  her 
ownership  and  estate  in  the  same  is  limited  to 
a  life  only,  as  to  such  as  may  be  undisposed  of 
by  her  at  the  date  of  her  death,  and  that  as  to 
any  such  property  which  she  may  think  proper 
and  choose  to  dispose  of  in  any  manner  during 
her  natural  life,  the  same  I  do  hereby  will  and 
bequeath  and  devise  to  her  in  fee  simple  and 
absolutely. 

"That  my  said  beloved  wife  shall  have  the 
power  and  authority  to  sell  and  in  any  other 
wa^  or  manner  dispose  of  as  she  may  choose, 
during  her  natural  life,  any  and  all  of  said 
property,  and  when  so  sold  and  disposed  of  she 
is  authorized  to  make  deeds  of  conveyance,  bills 
-of  sale  and  delivery,  for  and  of  the  same  to  the 
grantee  or  grantees,  purchaser  or  purchasers, 
and  donee  or  donees  of  the  same,  as  the  case 
may  be,  conveying  and  passing  to  such  title  in 
fee  simple  and  absolute;  and  as  to  all  such 
property  so  disposed  of  by  her,  the  same  is 
hereby  willed,  bequeathed  and  devised  to  her 
absolutely  and  in  fee  simple. 

"That  all  of  my  said  property  which  my  said 
wife  may  not  dispose  of  os  aforesaid,  and  all 
which  may' be  undisposed  of  at  her  death,  shall 
be  divided  equally  in  two  parts.  _One  equal  part 
to  go  to  my  heirs  of  the  first  stirpes  under  the 
laws  of  this  state,  and  the  other  equal  part  to 
Ko  to  the  heira  of  my  said  beloved  wife,  of  the 
first  stirpes. 

"That  none  of  the  heirs  herein  referred  to 
shall  in  any  wise  interfere  with  my  said  beloved 
wife,  either  acting  as  executrix  or  individually, 
iu  the  management,  control  or  disposal  of  any 
or  all  of  said  property  under  any  pretense  what- 
ever." 

This  will  "was  dated  April  2,  18T7,  and  at- 
tached thereto  was  the  following  codicil  of 
date  June  29,  1888: 

"Being  still  of  sound  mind  and  disposing  mem- 
ory, 1  make  this,  a  codicil  to  the  foregoing  will, 
dated  2il  of  Apnl,  1877 ;  that  is  to  say,  in  the 
vase  of  my  death  it  is  my  wish  that  my  beloved 
wife,  Martha  Bross,  the  executrix  named  in  the 
foregoing  will,  be  permitted  to  administer  on  my 
estate  without  being  required  to  give  bond  or 
other  obligation,  and  the  court  having  jurisdic- 
tion is  asked  to  grant  the  necessary  letters  tes- 
tamentary without  her  having  given  bond  or 
other  obligation,  and  in  case  my  beloved  wife 
should  survive  me  and  afterwords  die,  any  por- 
tion of  the  property  of  my  estate  devised  to  ncr, 
undisposed  of.  then  that  portion  is  to  go  equally 
to  our  heirs  at  law,  respectively." 

It  Is  first  contended  that  Mrs.  Bross  was 
seised  in  fee  simple  under  the  will  of  her 
husband  of  the  lands  there  devised  her.  At- 
torneys for  appellant  concede,  in  the  very 
excellent  brief  which  they  have  filed,  that, 
when  a  life  estate  is  expressly  devised  and 
the  life  tenant  Is  given  the  power  of  disposi- 
tion or  appointment  over  the  fee,  this  power 
does  not  enlarge  the  life  estate  Into  a  fee. 
TUIa  Is  the  effect  of  our  decision  In  the  case 
of  Archer  v.  Palmer,  112  Ark.  527,  167  S.  W. 
99.  It  Is  said,  however,  this  will  presents  an 
exception  to  the  rule  because  a  fair  construc- 
tion of  its  provisions  makes  it  appear  that  the 
application  of  the  rule  would  defeat  the  inten- 
tion of  the  testator ;  it  being  Insisted  that  Its 
entire  language  manifests  the  Intention  of  the 
testator  for  his  wife  to  take  a  fee,  although 
the  phraseology  employed  literally  creates 
only  a  life  estate  with  the  power  of  appoint- 
jDctnt  attained,  and  that  it  should  be  con- 


strued to  enlarge  the  apparent  life  estate  into 
a  fee. 

[1]  The  purpose  of  all  rules  for  the  con- 
struction of  wills  Is  to  ascertain  and  effectu- 
ate the  Intention  of  the  testator;  but  these 
rules  are  ordinarily  only  resorted  to  where 
there  are  ambiguous,  inconsistent,  or  repug- 
nant clauses. 

[2]  We  think  the  provisions  of  this  will  in 
this  respect  are  not  Inconsistent  or  ambigu- 
ous. Here  the  testator  gave  bis  wife  a  life 
estate  with  the  power  of  disposition  which  she 
might  exercise  during  her  lifetime,  and,  while 
Mrs.  Bross  was  given  the  power  to  make  any 
disposition  she  pleased  of  the  land,  the  right 
was  one  which  she  was  required  to  exercise, 
If  It  was  exercised  at  all,  during  her  lifetime, 
and  therefore  her  estate  In  the  land  was  not 
enlarged. 

[3]  The  second  contention  Is  that  the  will 
conferred  upon  Mrs.  Bross  the  power  of  dis- 
position under  her  will,  and,  Inasmuch  as  slie 
disposed  of  it  by  her  will,  the  property  there- 
by passing  is  liable  for  the  Inheritance  tax. 
We  have  just  expressed,  however,  our  dis- 
sent from  this  view.  Coupled  with  the  grant 
of  the  power  of  disposition  is  the  limitation 
that  It  shall  be  exercised  "during  her  natural 
life."  One  cannot  dispose  of  property  by  will 
during  natural  life,  for  the  will  Is  effective 
from  dea^  and  the  disposition  Is  not  effec- 
tuated until  the  testator  is  dead. 

14]  It  Is  finally  Insisted  by  counsel  for  the 
state  that  the  devise  of  William  Bross  creat- 
ed an  estate  in  fee  simple  in  Mrs.  Bross  In  an 
undivided  one-half  of  the  realty  remaining 
undisposed  of  at  her  death  by  virtue  of  the 
operation  of  the  rule  in  Shelley's  Case ;  and 
we  agree  with  counsel  in  this  respect  The 
body  of  the  will  contains  the  following  pro- 
vision: 

"That  all  my  property  which  my  said  wife 
may  not  dispose  of  as  aforesaid,  and  all  which 
may  be  undisposed  of  at  her  death,  shall  be 
divided  equally  in  two.  parts.  One  part  to  go 
to  my  heirs  of  the  first  stirpes  under  the  laws 
of  the  State  and  the  other  equal  part  to  go  to 
the  heirs  of  my  said  beloved  wife  of  the  first 
stirpes." 

The  codicil  to  the  will,  among  other  things', 
provides: 

"And  in  case  my  beloved  wife  should  survive 
me  and  afterwards  die,  any  portion  of  the  prop- 
erty of  my  estate  devised  to  her  undisposed  of, 
then  that  portion  is  to  go  equally  to  our  heirs 
at  law  respectively." 

Appellee  insists  the  rule  In  Shelley's  Case 
does  not  have  application  because  under  the 
codicil  the  undisposed  of  portion  of  the  es- 
tate "is  to  go  equally  to  our  heirs  at  law 
respectively."  Mr.  Bross  and  his  wife  had 
no  common  heirs.  His  heirs  were  his  broth- 
ers and  sisters  and  descendants  of  brothers 
and  sisters,  and  the  same  thing  was  true  of 
Mrs.  Bross.  Appellee  argues  that  the  lan- 
guage quoted  does  not  mean  that  the  estate 
is  to  be  divided  Into  two  equal  parts,  one  of 
which  Is  to  go  to  the  heirs  of  the  testator, 
and  the  other  to  the  heirs  of  his  wife ;  but 
that  the  language  means  that  the  estate  aa~ 


joogle 


920 


387  SOUTHWESTERN  REPOBTER 


(Ark. 


a  whole  Is  to  go  to  the  heirs  of  William 
Bross  and  Martha  Bross,  and  therefore  the 
rule  does  not  apply  because  the  estate  grant- 
ed to  Mrs.  Bross  is  not  granted  to  her  heirs ; 
In  other  words,  the  estate  granted  to  Mrs. 
Bross  for  life  was  not  granted  in  remainder 
to  her  heirs,  but  to  his  heirs  and  her  heirs 
equally.  We  thlnlj,  however,  this  Is  not  the 
proper  construction  of  the  language  em- 
ployed. 

The  devise  Is  not  to  his  heirs  and  her  heirs 
equally,  but  "is  to  go  equally  to  our  heirs 
at  law  respectively."  And  we  attach  some, 
though  not  controlling,  importance  to  the  use 
of  the  word  "respectively."  Webster's  New 
International  Dictionary  defines  the  word 
"respectively"  as  follows: 

"As  relating  to  each;  in  particular;  as  each 
belongs  to  each ;  each  to  eaen ;  as,  let  each  man 
respectively  perform  his  duty." 

And  gives  the  word  "distrlbutively"  as  its 
synonym;  and  In  defining  the  word  "dis- 
trlbutively" the  distinction  Is  drawn  between 
the  synonyms  of  that  word,  and  it  is  there 
pointed  out  that  "respectively  distributes  by 
particularizing." 

We  agree  with  appellant  in  his  Interpre- 
tation of  the  meaning  of  this  codicil.  It  did 
not  change  the  provision  of  the  will  which 
divided  the  property  Into  two  parts.  The 
will  contained  a  limitation  both  as  to  the 
testator's  heirs  and  those  of  his  wife  "of  the 
first  stirpes  under  the  laws  of  the  state." 
We  have  been  unable  to  find  a  definition  of 
the  term  "first  stirpes";  but  evidently  It  is' 
a  term  of  restriction,  and  is  narrower  than 
that  employed  in  the  codicil,  the  language 
of  which  is  "heirs  at  law."  We  thlnlw  the 
only  purpose  and  effect  of  this  change  in  the 
language  employed  is  to  enlarge  the  class  of 
heirs  who  nilght  inherit.  If  it  does  this,  the 
rule  applies.  Maynard  v.  Henderson,  117 
Ark.  24,  173  8.  W.  831. 

[6]  It  is  our  duty  to  construe  the  codldl 
in  connection  with  the  will  and  harmonize 
Its  language  with  the  will,  where  there  is  no 
repugnancy,  and  when  we  do  so  we  see  no 
Intention  on  the  part  of  the  testator  to 
change  the  disposition  plainly  exi)res8ed  In 
the  will  to  divide  his  estate  into  equal  moie- 
ties. We  agree  with  appellant,  therefore, 
that  the  operation  of  the  wlU  as  amended 
by  the  codicil  is  to  make  the  following  con- 
veyance: An  estate  to  Mrs.  Bross-  for  life 
(with  power  of  appointment  annexed) ;  upon 
her  death  one  moiety  of  the  undisposed  of 
estate  to  go  in  remainder  to  her  heirs,  the 
other  moiety  to  pass  in  remainder  to  the 
heirs  of  William  Bross.  And  as,  therefore, 
all  the  requisites  for  the  operation  of  tills 
rule  are  present,  we  must  hold  that  It  ap- 
plies-. 

The  will  of  Mrs.  Bross  undertakes  to  dis- 
pose of  the  entire  estate,  its  manifest  pur- 
pose being  to  dispose  of  the  estate  in  accord- 
ance  with  the   intentions  of  her  husband; 


that  Is,  that  her  heirs  should  take  one  half 
of  the  property  and  those  of  her  husband  the 
other  half.  However,  as  the  husband's  heirs 
take  the  title  under  his  will,  that  interest  is 
not  subject  to  the  tax;  but,  as  the  other 
half  passes  through  Mrs.  Bross  and  undtr 
her  will,  it  Is  subject  to  the  tax.  and  it  b 
therefore  the  duty  of  her  executor  to  pay  the 
tax  on  this'  half  Interest,  and  charge  the  same 
against  the  sliare  of  her  heirs  only,  and  the 
cause  will  be  remanded,  with  directions  to 
assess  the  tax  accordingly. 


ST.  LOUIS,  I.  M.  &  S.  R.  CO.  v.  STEWART. 

(No.  48.) 
(Supreme  Court  of  Arkansas.     June  12,  191(1) 

1.  Masteb  and  Sebvant  ^=»280f29)— Negli- 
gence OF  Servant— JuBT  Question. 

In  an  action  for  personal  injuries,  evidenw 
held  sufficient  to  warrant  submission  to  jury 
of  question  whether  plaintiff,  an  engineer,  was 
guilty  of  contributory  negligence  in  not  having 
his  engine  under  control,  and  whether  he  ex- 
ceeded the  speed  limit  fixed  by  railroad  roles. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $  1121;  Dec  Dig.  «=» 
289(29).] 

2.  Master  and  Servant  ®=»281(9)— Federal 
Employers'  LiABiirrT  Act — ^NEoi-iGExrE 
OF  Servant — Rules  of  Railroad — Momn- 
CATioN  OF  Such  Rules. 

In  an  action  for  peasonal  injuries,  evidence 
of  the  acquiescence  of  the  yardmoster  in  the 
habitual  violation  of  a  rule,  requiring  trains  to 
run  throngh  yards  under  control,  held  suffiwnt 
to  warrant  a  finding  that  such  rule  bad  beea 
modified  or  abrogated,  so  that  engineer's  viola- 
tion thereof  would  not  be  contributory  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  993,  996;  Dec.  Dig.  €=> 
281(9).] 

3.  Master  and  Servant  «=s278<19)— Feder-il 
Employers'  I>iABiLrnf  Act  —  Negligesce 
OF  Servani^-Rules  of  Railroad— MoDin- 
CATioN  of  Such  Rules. 

Evidence  that  a  railroad  rule,  requirin; 
trains  not  to  exceed  10  miles  per  hour  throuch 
yards,  had  been  violated  by  employes  held  not 
sufficient  to  show  abrogation  or  modification 
of  rules,  since  such  rules  could  l>e  abrogatt-i! 
or  modified  only  by  acquiescence  in  the  IiJil>itnai 
violation  of  such  rules,  of  which  there  was  bo 
evidence. 

(Ed.  Note. — For  other  cases,  see  Master  ari 
Servant,  Cent.  Dig.  |  969;    Dec  Die.  «=>2T> 

4.  Nequoknce  «=»101— Cokparative  Necli- 
oence  —  Federal  Employers'  Liaiulht 
Act— Negligence  of  Servani^-Violahox 
of  Rules. 

The  violation  of  rules  limiting  the  speed  of 
trains  is  negligence  per  se,  which  bars  a 
recovery  by  an  engineer  injured  as  a  cons«^ 
quence  thereof,  except  as  to  such  compensation 
as  is  allowed  by  the  federal  statute  for  the  pro- 
portion attributable  to  the  negligence  of  the  ra'il- 
road  company. 

[Ed.  Note. — For  other  cases,  see  Neeligeoc 
Cent.  Dig.  $§  85,  163,  104,  167 ;  Dec  Dig.  €=» 
101;    Damages,  Cent  Dig.  {  371.] 

5.  Trial  <S=»203(9)  —  Federal  Emplottbs" 
Liability  Act— Instructions  Ignoring  Is- 
sues. 

Instruction,  in  an  notion  by  a  railroad  enci- 
noer  under  the  federal  Employers'  Inability  A<"j 
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(Act  April  22,  1908,  c.  149,  35  Stat  65  [U. 

5.  Ck)mp.  St.  1913,  ii  8657-8665]),  aUowing  a 
recovery  if  the  jury  found  that  defendaot's  yard- 
master  aignaleJ  the  engineer  to  ko  ahead,  held 
erroneoas  as  ignoring  the  material  question 
whether  the  engineer  was  negligent  in  violating 
rales  as  to  the  speed  of  his  train  in  the  yard 
where  he  was  injured. 

[Kd.  Note. — For  other  canes,  see  Trial,  Cent 
Dig.  §  620;    Dec.'  Dig.  <S=92e3(9).] 

6.  Master  and  Servant  «=»296(13)— Federal 
Kmploters'  Liability  Act— Instructions. 

An  instruction  that  plaintiff,  an  engineer, 
could  not  recoyer  under  the  federal  Employers' 
Liability  Act  if  he  violated  the  rule  requiring 
his  train  not  to  exceed  10  miles  per  hour 
through  yard  limits  held  improperly  refused. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §  1190;  Dec.  Dig.  «=> 
206(13).] 

7.  Master  and  Servant  $=3>296(13)  —  Feder- 
al Employers'  Liability  Act  —  Instruc- 
tions. 

In  an  action  for  personal  injuries  under  the 
federal  Employers'  Liability  Act,  an  instruc- 
tion, properly  charging  the  jury  that  plaintiff's 
violation  of  railroad  rules  was  negligence,  and 
requiring  the  jury  to  determine  whether  the 
rules  were  in  force  or  had  been  abrogated  or 
modified  by  custom,  held  improperly  refused. 

[Ed.  Note. — For  other  cases,  see  Master  and 
•Servant,  Cent  Dig.  |  1190;  Dec.  Dig.  <S=» 
206(18).] 

8.  Master  and  Servant  «=»293(20)— Fedes- 
Ai.    E3IPLOTER8'   Liability  Act— Instbuc- 

TIOMS. 

In  an  action  for  personal  injuries  under  the 
federal  Employers'  Liability  Act,  an  instruc- 
tion, properly  stating  the  law  as  to  abrogation 
of  railroad  rules  by  custom,  held  improper  as 
misleading  the  jury  by  not  informing  them  as 
to  what  extent  violations  would  constitute  abro- 
gation of  such  rules. 

[Ed.  Mote. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1158,  1159;  Dec.  Dig. 
«=»293(20).] 

Appeal  from  Circuit  Court,  Liucoln  Coun- 
ty;  A.  H.  Rowell,  Special  Judge. 

Action  by  Ciiarles  Stewart  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de> 
fendant  appeals.    Reversed  and  remanded. 

E.  B.  Klnsworthy  and  R.  £L  Wiley,  both  of 
Little  Rock,  for  appellant  Pace,  Seawell  & 
Davis,  of  Little  Rock,  for  appellee. 

McCULLOUGH,  C.  J.  The  plalntlft.  Charles 
Stewart,  was  engaged  In  the  service  of  the 
defendant  as  a  locomotive  engineer,  and  re- 
ceived personal  Injuries  while  he  was  run- 
ning a  train  through  the  railroad  yards  at 
Little  Rock.  This  Is  an  action  against  the 
company  to  recover  compensation  for  his  in- 
juries, which  are  alleged  to  have  been  caus- 
•ed  by  negligence  of  other  servants  of  the 
company.  It  is  conceded  that  the  service  be- 
ing performed  by  the  plaintiff  at  the  time 
of  his  injury  was  connected  with  interstate 
traffic  so  as  to  bring  the  case  within  the 
operation  of  the  federal  Employers'  Liability 
Act.  Plaintiff  was  bringing  an  extra  freight 
train  from  Pine  Bluff  to  Little  Rock,  and  as 
he  came  through  the  Little  Rock  yards,  hla 


fireman  discovered  a  switch  engine  on  the 
track  ahead,  and  when  plaintiff  discovered 
that  a  collision  was  impending,  he  shut  off 
the  throttle  and  put  on  the  emergency  brakes 
and  Jumped  from  the  engine;  and  in  doing 
so  he  fell  upon  the  edge  of  the  track  and 
received  serious  Injuries. 

Plaintiff's  testimony  was  that  he  was  com- 
ing along  at  a  speed  of  8  or  9  miles  an  hour, 
and  that  as  he  approached  a  curve  of  the 
track  the  yardmaster  came  out  from  the 
yard  office  and  first  looked  around  the  curve, 
and  then  turned  and  gave  him  the  "high- 
ball" signal,  which  meant  that  the  track  was 
clear,  and  that  he  could  proceed  expeditious- 
ly, and  that  as  the  engine  started  around 
Qie  curve  the  fireman  discovered  the  switch 
engine  ahead  and  called  out  to  him  "Jump!" 
which  he  did,  after  having,  as  before  stated, 
shut  off  the  throttle,  put  on  the  brakes,  and 
opened  the  sand.  Plaintiff's  train  was  run- 
ning north,  and  the  switch  engine  was  com- 
ing south.  Plaintiff's  fireman  stepped  from 
the  engine  when  it  lacked  a  few  feet  of  strik- 
ing the  switch  engine,  and  was  not  Injured. 
The  engineer  on  the  switch  engine  and  the 
other  operatives  also  escaped  unhurt  The 
testimony  of  the  plaintiff  tends  to  show  that 
his  engine  would  have  come  to  a  stop  before 
It  reached  the  switch  engine  If  the  latter  had 
been  properly  controlled,  bnt  that  the  switch 
engine  was  allowed  to  run  on  and  produce 
the  collision.  On  the  other  hand,  all  the  oth- 
er eyewitnesses  testified  that  the  switch  en- 
gine came  to  a  stop  and  turned  backward 
and  ran  about  36  feet  before  plaintiff's  en- 
gine struck.  The  testimony  of  the  plaintiff 
also  tended  to  show  that  the  yardmaster 
could  have  seen  the  switch  engine  from  the 
point  where  he  was  standing  when  plaintiff 
says  that  the  "high-ball"  signal  was  given. 

Mr.  Brown,  the  yardmaster,  was  Introduc- 
ed as  a  witness,  and  testified  that  he  did  not 
give  the  plaintiff  any  signal  at  all,  but  that 
the  plaintiff's  engine  came  along,  running  a 
speed  of  at  least  15  miles  an  hour,  and  that 
Just  before  It  reached  the  yard  office  he 
heard  the  switch  engine  whistle  back  up  the 
track,  and  he  looked  around,  and  it  was  1b 
sight  and'  appeared  to  have  come  to  a  stop, 
and  that  when  he  looked  toward  plalntifTa 
engine  again  he  saw  the  plaintiff  making  the 
Jnmp.  Other  testimony  adduced  by  the  de- 
fendant tends  to  show  that  the  plaintiff  was 
running  his  engine  at  the  rate  of  from  16 
to  20  miles  an  hour  when  be  approached  the 
curve  and  Jumped  from  the  engine. 

Certain  rules  of  the  company,  regulating 
the  handling  of  trains  through  the  yards, 
were  introduced  in  evidence,  and  they  are 
relied  on  as  establishing  negligence  on  the 
part  of  the  plaintiff  In  violating  those  rules. 
Rule  A-12  reads  in  part  as  follows: 

"Freight  trains  will  not  exceed  a  speed  of  ten 
(10)  miles  per  hour  between  Argenta  and  south 
yards  limits  Bast  pittle  Rock  yard." 


4s9For  otbar  cases  see  lamo  topio  and  KET-NXJMBBR  In  sll  Key-Numbered  Dtgesta  and  Indexes 


Google 


922 


18T  SOUTHWESTERN  BISPOBTBR 


(Alt 


Rule  A-16  reads  as  follows: 

"Second  and  inferior  class  trains  and  extras 
must  run  under  control  through  yard  limits  at 
Little  Bock,  Argenta,  E3ast  Little  Rock,  Pine 
Blu£f  and  McGehee.  In  case  of  accident,  re- 
sponsibility rests  with  the  approaching  train." 

Those  rules  were  in  force  at  the  time  of 
the  Injury,  and  plaintiff  had  a  copy  of  the 
book  of  rules  with  him  on  his  engine,  and 
was  familiar  with  them. 

It  Is  agreed  that  running  "under  control" 
means  to  run  trains  so  as  to  stop  within 
vision,  or,  in  other  words,  to  keep  the  engine 
under  such  control  that  it  can  be  stopped 
within  vision  of  any  object  which  may  ap- 
pear ahead  on  the  track.  Plaintiffs  train 
was  "tlie  approaching  train"  within  the 
meaning  of  the  rules.  It  was  also  conceded 
that  the  switch  engine  belonged  to  the  same 
class  of  trains  and  had  equal  right  of  way, 
that  the  switch  engine  was  rightfully  on  the 
main  track  at  the  time  of  the  collision,  and 
that  the  only  limitations  upon  the  right  to 
operate  It  there  were  those  prescribed  by  the 
rules  herein  mentioned.  In  order,  however, 
to  obviate  the  force  and  effect  of  the  rules  as 
written,,  plaintiff  undertook  to  show  that  a 
custom  had  been  built  up,  whereby  the  giv- 
ing of  the  "high-ball"  signal  by  the  yard- 
master  was  construed  to  be  an  assurance 
that  the  track  was  clear,  and  as  a  direction 
to  hurry  on  without  regard  to  the  rule  re- 
quiring that  the  engine  be  kept  under  control. 
There  is  a  sharp  conflict  in  the  testimony  on 
this  branch  of  the  case.  Several  witnesses 
introduced  by  plaintiff  testified  as  to  that 
custom.  In  view  of  the  controversy  concern- 
ing the  effect  of  the  testlmon^y,  it  is  well  to 
set  out  that  which  appears  to  be  the  strong- 
est in  favor  of  the  plaintiff.  The  following 
extracts  are  taken  from  the  testimony  of 
witness  Smith,  who  had  worked  for  defend- 
ant as  a  locomotive  engineer  and  showed 
familiarity  with  the  customs  and  the  opera- 
tion of  trains: 

"Q.  Now  what  do  you  mean  by  'under  con- 
trol'? A.  Why  you  would  handle  your  train  in 
a  way  that  yon  could  stop  it  within  the  dis- 
tance that  you  could  see.  That  is  what  1  con- 
sider under  control,  and  what  railroads  gener- 
ally consider  to  be  under  control.  Q.  Within 
the  distance  of  your  vision  down  the  tr&ck? 
A.  Yes,  sir.  Q.  State  whether  or  not  in  pass- 
ing through  the  yards  how  one  proceeds — do  you 
proceed  under  control?  A.  Yes,  sir.  Q.  Now, 
who  has  charge  of  the  yards?  A..  The  yardmas- 
ter.  Q.  What  power  has  the  yardmaster  in  the 
yards?  A.  Relative  to  the  handling  of  trains 
through  the  yards,  he  has  power  to  stop  you, 
and  hold  you  any  place  be  wants  you,  or  head 
you  in  on  any  track  he  sees  fit  to,  or  tell  you 
to  proceed.  Q.  Now,  then,  suppose  yon  arc  pro- 
ceeding through  the  yards,  and  are  approach- 
ing a  curve,  and  as  you  approach  the  curve  the 
yardmaster  gives  you  what  is  called  a  'high  ball' 
—what  docs  that  mean  to  the  engineer?  A. 
That  means  for  him  to  go  ahead,  and  go  through 
the  yards;  that  he  wants  to  occupy  that  track, 
or  wants  you  to  get  off  that  track,  and  through 
the  ^ards.  Q.  Whenever  he  gives  you  a  high 
ball  it  is  an  order  to  you  to  hurry  through  the 
yards?  A.  Yes,  sir ;  that  the  track  ahead  of 
you  is  clear.  Q.  That  is  a  rule  that  has  ob- 
tained wherever  you  have  worked  as  an  engineer, 
in  coming  through  the  yards  of  the  various  sys- 


tems you  have  worked  for?  A.  Yes,  sir;  that 
is  the  rule  that  is  practiced.  Q.  And  it  mean» 
that  the  track  is  clear?  A.  Yes,  sir.  Q.  Now, 
it  ia  true  that  switch  engines  have  a  right  to  oc- 
cupy the  main  line — that  is,  as  against  second 
and  third  class  trains — but  who  has  a  right  to 
put  them  on  there?  A.  The  yardmaster  or 
some  one  directly  under  the  yardmaster.  Q. 
Then  if  the  yardmaster  ^ves  him  the  high  ball, 
and  indicates  the  track  is  clear,  it  is  the  duty 
of  the  yardmaster  to  know  it  is  dear,  isn't  it? 
A.  Yes,  sir;   absolutely." 

Cross-examination : 

"Q.  Mr.  Smithj  a  second  and  third  class 
freight  train  passmg  through  the  yard  limit*  at 
East  Little  Rock,  or  any  other  yard  for  that 
matter,  when  it  enters  the  yards,  it  is  the  duty 
of  the  engineer  to  pass  through  that  yards  witb 
the  engine  under  control,  isn  t  it?  A.  Yes,  sir. 
Q.  That  means  that  he  must  travel  under  sacb 
speed- as  to  be  able  to  stop  within  vision.  If 
he  goes  into  the  yards,  and  does  not  see  the 
yardmaster  at  all,  it  is  his  duty  to  proceed 
through  the  yards  with  his  engine  under  con- 
trol? A.  Yes,  sir.  Q.  The  yardmaster  has  no 
right,  or  no  signal  given  by,  him  would  authorize 
the  engineer  to  proceed  with  his  engine  out  of 
control,  would  it?  A.  No;  I  will  answer.  No, 
to  that  question.  Q.  That  would  violate  the 
printed  rules,  wouldn't  it?  A.  Yes,  sir;  but 
if  he  received  a  signal  from  that  yardmastei^ 
what  is  commonly  called  a  'high  ball'  by  the 
railroad  men — that  would  give  him  a  right  to 
hurry  through  that  yard.  That  would  be  the 
same  thing  as  telling  him  to  hurry  through  this 
yard.  Q.  Do  you  mean  to  tell  this  jury  that 
any  kind  of  a  signal  would  obviate  or  do  away 
with  the  printed  rules  about  going  throu;b 
that  yard  with  j'our  engine  under  control?  A. 
I  do.  Q.  Mr.  Smith,  suppose  a  man  comes 
along  there  with  a  freight  train  under  control, 
and  should  see  the  yardmaster,  and  the  yard- 
master  would  high-ball  him,  wouldn't  he  still 
have  to  continue  under  control?  A.  No;  not 
absolute  control.  Of  course,  he  wouldn't  go  50 
miles  an  hour  through  the  yards,  but  he  would 
hurry  through  and  would  increase  his  speed  and 
get  through.  On  a  curve  like  that  you  woald 
have  to  proceed  slow  around  that  curve  if  you 
didn't  get  a  signal— any  man  with  ordinary  in- 
telligence, of  course,  would  know  that — but  when 
a  yardmaster  comes  out  there,  and  gives  you 
a  signal,  what  does  he  give  you  that  signal  for 
if  he  wasn't  wanting  you  to  hurry  along,  be- 
cause he  knows  you  will  proceed  under  control 
anyway.  Q.  He  knows  yon  will  proceed  under 
control  when  you  get  the  signal?  A.  Yes,  sir. 
Q.  And  even  after  you  get  the  signal,  it  is  your 
duty  to  proceed  under  control?    A..  No,  sir." 

Other  witnesses  testified  to  the  same  effect. 
Plaintiff  testified  that  he  was  running  under 
control  at  the  time  he  received  the  "high- 
ball" signal  from  the  yardmaster,  and  also 
when  the  fireman  notified  him  that  the 
switch  engine  was  ahead,  and  that  a  colllsioa 
was  Imminent.  The  plaintiff's  engine  ran  only 
a  short  distance,  after  the  "high-ball"  signal 
was  received,  before  the  fireman  discovered 
the  switch  engine  ahead  and  gave  the  alarm. 

[1]  It  is  earnestly  Insisted  that,  according 
to  the  undisputed  evidence,  plaintiff's  In- 
juries resulted  solely  from  his  failure  to 
observe  the  rules  of  the  company  proninI-> 
gated  for  the  use  of  himself  and  other  engi- 
neers for  their  own  protection,  and  that  for 
that  reason  a  peremptory  instruction  ought 
to  have  been  given  to  the  Jury  to  return  a 
verdict  In  defendant's  favor.  We  are  of  the 
opinion  that  the  evidence  was  sufficient  to 
warrant  the  submission  of  certain  Issues  to"~ 
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the  Jury,  and  that  the  court  did  not  err  In 
refusing  to  give  a  peremptory  Instruction. 
The  switch  engine,  with  which  plaintiffs 
engine  collided,  was  rightfully  on  the  main 
track,  and  there  is  no  negligence  shown  In 
that  regard,  nor  does  it  aK>ear  that  the  men 
In  charge  of  the  switch  engine  were  guilty  of 
any  negligence  which  contributed  to  the 
plaintiff's  Injury.  There  is  some  conflict 
whether  or  not  the  switch  engine  was  brought 
to  a  stop  before  the  collision  occurred,  but  the 
plaintiff  was  not  Injured  in  the  collision  it- 
self, but  by  reason  of  being  compelled,  for 
his  own  safety,  to  Jump  from  the  engine  when 
he  discovered  the  switch  engine  on  the  track, 
and  that  the  collision  was  Imminent.  Even  if 
those  in  charge  of  the  switch  engine  were 
negligent  in  failing  to  stop  their  engine  In 
time  to  prevent  the  collision,  that  negligence 
did  not  contribute  in  any  degree  to  tlie  plain- 
tiff's injury.  Therefore  the  only  act  of  neg- 
ligence which  the  testimony  tended  to  es- 
tablish, If  any  at  all,  was  the  act  of  Mr. 
Brown,  the  yardmaster,  in  giving^  a  signal 
to  proceed  which  constituted,  according  to 
evidence  adduced,  an  assurance  to  the  plain- 
tiff that  the  track  ahead  was  dear.  Now, 
with  that  Issue  decided  in  favor  of  the 
plaintiff,  he  was  entitled  to  have  the  Jury  de- 
termine whether  or  not  he  was  guilty  of  neg- 
ligence in  failing  to  keep  his  engine  under 
control  as  he  approached  the  curve.  The 
other  issue  In  the  case  is  whether  or  not  he 
was  exceeding  the  10-mile  limit  of  speed  at 
the  time. 

[2]  The  rules  of  the  company  are  unambig- 
uous and  call  for  no  construction.  It  Is  con- 
tended that  the  testimony  adduced  by  the 
plaintiff  only  tends  to  show  the  interpretation 
of  those  rules  by  the  witnesses,  and  is  not 
sufficient  to  show  an  abrogation  of  the  rules. 
While  it  is  true  that  the  rules  are  too  plain 
to  admit  of  any  doubt  about  the  proper  con- 
struction, yet  the  testimony  of  the  witnesses 
tends  to  show  that  there  had  been  built  up 
a  custom  in  disregard  of  the  rule  to  the  effect 
that,  whenever  the  yardmaster  gave  the 
signal  to  proceed,  which  amounted  to  an  as- 
surance that  the  track  was  clear  ahead, 
then  the  engine  was  run  without  being  kept 
under  control.  If  this  testimony  was  true, 
it  amounted  to  an  abrogation  of  the  rule  to 
that  extent  so  as  to  permit  an  engine  to  be 
run  otherwise  than  under  control  when  the 
proper  signal  had  been  given  by  the  yard- 
master.  This  is  not  merely  an  interpretation 
of  the  rule  by  the  witnesses,  but  It  amounts 
to  substantive  proof  that  the  rule  had  been 
habitually  disregarded  to  that  extent  for  a 
sufficient  length  of  time  to  constitute  a  modi- 
fication of  the  rule.  The  yardmaster  had  no 
authority  to  make  or  unmake  those  rales 
which  had  been  promulgated  by  the  company 
for  the  guidance  of  all  of  Its  servants,  but 
it  was  his  duty  to  enforce  them  or  to  report 
infraction  thereof,  and  his  continued  acqules- 
ence  in  the  violation  of  one  of  the  rules  con- 


stituted, pro  tanto,  an  abrogation.  St.  L., 
I.  M.  &  S.  B,  C3o.  T.  Caraway,  77  Ark.  405, 
M  S.  W.  749. 

13]  The  testimony  does  not,  however,  war- 
rant a  conclusion  th&t  any  custom  had  been 
built  np  in  disregard  of  the  rule  which 
limited  the  rate  of  speed  through  the  yards 
to  10  miles  per  hour.  The  testimony  of  the 
plaintiff  himself  and,  possibly,  that  of  an- 
other of  the  witnesses  which  he  introduced, 
tends  to  show  that  the  rule  had  been  inter- 
preted to  mean  that  when  the  "high-ball" 
signal  was  given  by  the  yardmaster,  the 
speed  could  exceed  10  miles  per  hour,  but 
there  was  not  the  slightest  evidence  that  the 
rule  had  been  habitually  violated.  An  er- 
roneous interpretation  of  this  imambiguous 
rule  by  the  employes  who  were  in  duty  bound 
to  obey  it  would  not  constitute  a  modifica- 
tion or  abrogation  thereof;  for  it  is  only 
acquiescence  in  habitual  violation  of  such 
rules  that  amounts  to  abrogation.  So  we 
think  that  there  was  enough  testimony  to 
justify  a  submission  to  the  jury  of  the  ques- 
tion whether  the  rules  had,  to  the  extent  in- 
dicated, been  abrogated,  and  whether  or  not 
the  plaintiff  was  proceeding  within  the  rules 
as  thus  modified  when  be  was  Injured. 

[4]  The  effect  of  a  violation  by  an  employe 
of  the  rules  ptescrlbed  for  his  own  protection 
is  too  well  settled  by  decisions  of  this  and 
other  courts  to  call  for  citation  of  authori- 
ties. The  cases  are  cited  on  the  briefs  of 
counsel.  If  the  i^le  was  violated  by  plain- 
tiff, it  constituted  negligence  per  se,  which 
will  prevent  his  recovery  of  damages  except 
such  as  are  allowed  by  the  federal  statute  for 
the  comparative  proportion  attributable  to 
the  negligence  of  the  company. 

The  Instructions  given  and  refused  are  too 
long  to  admit  of  their  being  set  out  in  full 
In  this  opinion,  but  we  quote  such  as  are  es- 
sential to  a  proper  consideration  of  the  case. 
The  court  gave  Instruction  No.  1,  at  the  re- 
quest of  plaintiff,  which  reads  as  follows: 

"1.  The  Jury  is  instructed  that,  if  you  be- 
lieve from  a  preponderance  of  the  evidence  that 
plaintiff  was  engaged  as  engineer  in  running 
an  engine  and  caboose  from  Pine  Bluff  to  Argcn- 
ta.  Ark.,  and  that  while  passing  through  East 
Little  Rock  yards  of  the  defendant,  on  its  main 
track,  Yardmaster  Brown  signaled  him  to  pro- 
ceed; and,  if  you  find  it  was  plaintiff's  duty 
to  obey  said  signal,  and  that  plaintiff  did  so, 
and  that  Brown  had  the  authority  to  give  it, 
and,  obeying  the  same,  the  engine  upon  which 
plaintiff  was  riding,  while  yet  in  the  East  Lit- 
tle Rock  yards,  collided  with  the  switch  engine 
of  the  defendant  that  was  occupying  said  main 
Une,  and  that  plaintiff  jumped  from  said  engine 
before  said  collision  and  injured  himself;  and 
if  you  find  that  the  defendant,  in  permitting  said 
main  line  to  be  occupied  with  a  switch  engine 
and  giving  the  plaintiff,  through  its  yardmaster, 
a  signal  to  proceed,  if  you  find  that  said  signal 
was  given,  failed  to  exercise  ordinary  care  for 
the  reasonable  safety  of  plaintiff,  and  that  its 
act  in  permitting  said  main  line  to  be  occupied 
at  said  time  and  place  by  the  switch  engine, 
and  in  giving  the  signal,  if  any,  to  plaintiff  to 
proceed  was  negligence  and  the  proximate  cause 
of  the  injury ;  and  if  you  find  that  plaintiff, 
at  the  time,  was  exercising  ordinary  care  for 


ioogle 


024 


187  SOUTHWESTERN  REPORTER 


(Ark. 


his  own  safety,  and  had  not  assumed  the  risk— 
you  will  find  for  the  plaintiff,  and  assess  his 
damages  at  such  a  sum  as  you  may  find,  from 
the  evidence,  will  be  a  rcasouable  compensation 
for  the  injuries  received,  if  any;  provided,  you 
further  find  that  at  the  time  the  plaintiff  jumped 
from  the  enfrine  he,  in  ^ood  faith  and  without 
fault  or  negligence  on  his  part  to  cause  it,  be- 
lieved that  he  was  in  a  perilous  position,  and 
that  he  acted  as  a  reasonably  prudent  person 
would  have  done  under  similar  circumstances 
and  conditions  for  his  own  safety." 

The  court  also  gave,  at  the  request  of  tbe 
defendant,  the  following  Instruction: 

"(7)  The  court  instructs  you  that  the  evidence 
in  this  case  shows  that  the  defendant  company 
had  certain  rules  regulating  the  operation  of 
trains  and  switch  engines  in  the  yards  in  East 
Little  Rock,  where  plaintiff  was  injured,  and 
that  these  rules  were  known  to  the  plaintiff; 
that  one  of  these  rules  gave  switch  engiiips 
switching  within  the  yards  in  East  Little  Rock 
the  right  to  use  the  main  track  upon  the  time 
of  all  trains  except  first-class  trains.  The  evi- 
dence further  shows  that  the  engine  upon  which 
plaintiff  was  riding,  and  which  he  was  operat- 
ing, was  not  a  first-class  train,  and  was  subject 
to  the  rules  giving  the  switch  engine  the  right 
to  be  upon  the  main  line  upon  the  time  of  the  en- 
gine being  operated  by  plaintiff.  The  evi- 
dence also  shows  that  there  was  a  rule  which 
required  tbe  plaintiff  to  operate  his  engine 
through  the  yards  where  he  was  injured  so  as 
to  have  it  under  control,  so  that,  if  an  engine 
or  other  obstruction  should  show  upon  the  track 
of  the  main  line,  he  could  stoa  bis  engine  be- 
fore striking  the  same.  Tou^  are  instructed 
that,  if  you  believe  from  the  evidence  that  the 
plaintiff  was  not  operating  his  engine  under  con- 
trol at  the  time  of  the  accident,  and  was  operat- 
ing it  in  violation  of  said  rules,  then  the  court 
tells  you,  as  a  matter  of  la^r,  that  the  plaintiff 
himself  was  negligent;  and  if  you  believe  that 
his  injury  was  caused  solely  on  account  of  his 
not  operating  his  engine  under  control,  or  on 
account  of  his  not  keeping  a  proper  lookout,  or 
on  account  of  his  not  taking  due  care  in  operat- 
ing the  same,  then  your  verdict  should  be  for  the 
defendant,  although  yon  may  believe  that  pre- 
vious to  that  time  be  had  been  high-balled  by  the 
parties  mentioned  in  his  complaint."  - 

[S]  It  is  insisted  tbat  Instruction  No.  1  Is 
erroneous  in  omitting  all  reference  to  the 
issue  as  to  whether  or  not  the  plaintiff  was 
acting  In  violation  of  the  rules  at  the  time 
the  collision  occurred.  We  think  that  con- 
tention Is  well  taken.  The  instruction  does, 
In  fact,  leave  it  open  for  the  Jury  to  deter- 
mine whether  or  not  It  was  the  plaintiff's  duty 
to  obey  the  signal  which  was  given  by  the 
yardmaster,  but  It  does  not  make  any  ref- 
erence to  the  other  rules,  which  require  that 
an  engine  be  kept  under  control,  and  that 
the  rate  of  speed  should  not  exceed  10  miles 
per  hour.  Instruction  No.  7  Is  all  that  the 
defendant  could  have  desired  so  far  as  con- 
cerns the  rule  requiring  the  engine  to  be 
kept  under  control,  but  that  instruction  was 
in  direct  conflict  with  the  one  given  at  the 
Instance  of  the  plaintiff.  The  jury  might 
have  found,  under  the  first  instruction,  that 
It  was  plaintiff's  duty  to  obey  tbe  ^gnal,  and 
tbat  it  meant  for  him  to  proceed,  and  the 
Jury  could  have  found  In  plaintiff's  favor 
even  though  they  concluded  that  he  had  vio- 
lated tbe  rule  in  failing  to  keep  the  engine 
"*nder  control.     If  there  had  been  no  con- 


flict dn  the  testimony  concerning  the  partial 
abrogation  of  the  rule  by  the  ctistom  said  to 
have  been  built  up  with  regard  to  the  signal, 
then  the  effect  of  this  instruction  migbt  have 
been  different,  but  there  was  a  serious  con- 
flict on  that,  and  there  was  enough  testimony 
to  warrant  the  Jury  in  fiudlng  that  there  was 
no  such  custom  In  existence  which  amounteJ 
to  a  modification  or  abrogation  of  the  rule  to 
any  extent.  Therefore  it  was  erroneous  to 
tell  the  jury  that  the  plaintiff  was  entithnl 
to  recover  if  he  was  proceeding  In  obedience 
to  the  signal,  without  also  submitting  the 
question  whether  or  not  the  rule  which  re- 
quired him  to  keep  his  engine  absolutely  un- 
der control  had  been  abrogated.  If  tlie  rale 
was  in  force.  Its  observance  was  tbe  measure 
of  his  care  for  his  own  safety,  and  It  was  im- 
proper to  leave  It  to  the  jury  to  determine 
whether  or  not  he  was  exercising  ordinary 
care.  In  addition  to  that,  there  was,  as  has 
already  been  pointed  out,  no  testimony  at 
all  to  the  effect  that  the  rule  bad  been  abro- 
gated with  respect  to  the  10-mile  limit  of 
speed,  and  the  Instruction  was  certainly  er- 
roneous in  ignoring  that  feature  of  tbe  case. 
There  was  a  sharp  conflict  as  to  whether  or 
not  tbe  plaintiff  was  violating  tbe  maximum 
speed  limit,  and  if  the  jury  found  that  be 
was  running  more  than  10  miles  an  boar.  It 
constituted  negligence  on  his  part  whidi 
would  prevent  full  recovery. 

[t]  Error  Is  also  assigned  In  the  refusal 
of  the  court  to  give  the  following  InstructioD, 
requested  by  defendant: 

"(A)  Ton  are  instructed  that  tbe  plaintiff  ad- 
mits in  his  evidence  that  there  was  a  rule  of 
the  railroad  company  in  force,  at  the  time  of  bis 
injury,  that  prohibited  the  running  of  a  frcisht 
train  over  10  miles  per  hour,  at  any  point  in  thf 
yards  where  he  was  Injured,  so  if  yon  believe 
from  the  evidence  in  this  case  that  the  plaintiff 
was  running  his  engine  at  a  speed  exceedin; 
10  miles  per  hour,  at  the  time  he  discovered  or 
was  told  that  there  was  an  engine  ahead  of  him. 
then  the  court  tells  you  as  a  matter  of  law  tbat 
the  plaintiff  would  be  guilty  of  negligence." 

That  Instruction  should  have  been  given, 
for,  as  we  have  already  pointed  out,  there  Is 
no  evidence  whatever  tending  to  show  an  ab- 
rogation of  the  rule  mentioned  In  that  hi- 
structlon,  and  If  the  jury  found  that  It  had 
been  violated.  It  prevented  full  recovery.  De- 
fendant was  entitled  to  have  that  Issue  spe- 
dflcally  submitted  to  the  jury,  and  It  was 
error  to  refuse  this  Instruction. 

[7]  Instruction  No.  B,  which  reads  as  fol- 
lows, should  also  have  been  given: 

"(B)  You  are  instructed  that  although  yon 
may  believe  that  the  yardmaster.  Brown,  gare 
the  plaintiff  a  'high  ball,'  and  although  yon 
may  believe  this  indicated  that  the  track  ahead 
was  clear,  and  indicated  plaintiff  could  proce<^ 
this  did  not  give  the  plaintiff  any  authority  to 
proceed  with  his  train  at  any  greater  speed  than 
the  rules  of  the  defendant  permitted,  if  yon  find 
these  rules  were  in  force  and  known  to  the 
plaintiff." 


That  Instruction  submitted  to  tbe  Jntj 
whole  contention  of  plaintiff  with  respect 
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both  roles,  that  fixing  tbe  mazlnram  limit 
and  the  one  requiring  the  engine  to  be  kept 
under  control.  It  told  tbe  Jury  that,  U  those 
rules  were  In  force  and  known  to  the  plain- 
tiff, a  Tlolatltm' thereof  by  blm  would  oonstl- 
tote  negligence.  It  was  a  question  for  the 
Jury  to  determine  from  the  evidence  adduced 
whether  or  not  the  rales  were  In  force,  or 
whether  they  had  been  to  any  extent  abro- 
gated. 

[t]  Another  tostrnctlon,  tbe  refusal  of 
which  Is' assigned  as  error,  reads  as  follows: 

"(B^  Ton  are  instructed  tliat,  since  the  rules 
of  the  company  introduced  in  evidence  were 
made  for  the  protection  of  the  plaintiff  and 
were  known  to  him,  any  usage  or  practice,  either 
on  the  part  of  the  plaintiff  or  other  employds, 
or  on  the  part  of  the  railway  company,  tending 
to  mislead  the  plaintiff  in  violation  of  same, 
if  you  should  find  that  he  was  misled,  would 
not  relieve  the  ijlaintiff  of  the  consequence  of  bis 
negligence  in  violation  of  the  rules  if  you  find 
be  was  negligent,  and  would  not  excuse  him 
therefor,  and  unless  you  believe  from  the  testi- 
mony that  the  rules  were  abrogated,  the  plain- 
tiff was  negligent  if  he  violated  the  same." 

That  instruction  seems  to  have  been  es- 
pecially framed  to  meet  tbe  rale  of  law  laid 
down  by  this  court  In  the  case  of  St  Louis, 
I.  M.  &  S.  Ry.  Co.  T.  Steel,  119  Ark.  349,  178 
S.  W.  320,  where  It  was  said: 

"If  the  rule  was  abrogated  by  proof  of  a  cus- 
tom  of   its   long-continued   violation   with    tbe 

knowledge  and  acquiescence  of  the  master,  the 
violation  of  it  bj  the  deceased  would  not  pre- 
vent a  recovery  for  the  injury,  but  since  the 
rule  was  made  for  his  protection  and  known  to 
him,  any  usage  and  practice  of  tbe  defendant 
tending  to  mislead  him  in  the  violation  of  it, 
short  of  Its  abrogation,  would  not  relieve  from 
the  consequence  of  his  negligence  in  violating 
it  nor  excuse  bim  therefor. 

While  the  Instruction  follows  closely  the 
language  of  this  court,  we  do  not  think  that 
it  was  appropriate  as  an  Instruction  to  the 
Jury,  for  the  reason  that  It  was  calculated  to 
mislead.  In  laying  down  that  rule  of  law, 
we  were  discussing  the  effect  of  the  testi- 
mony, and  It  was  not  Intended  as  a  statement 
of  tbe  law  for  use  In  an  Instruction  to  a  Jury. 
Of  course,  defendant  was  entitled  to  a  sub- 
mission of  the  question  whether  or  not  the 
rale  was  abrogated,  but  this  instrnction  left 
no  guide  for  the  Jury  In  determining  to  what 
extent  violations  of  the  rule  would  consti- 
tute an  abrogation,  and  therefore  we  ore  of 
tbe  opinion  that  this  Instruction  was  prop- 
erly refused,  not  because  It  does  not  state 
correctly  the  law  on  the  subject,  but  that  It 
is  not  such  a  statement  as  was  calculated  to 
place  tbe  Issues  clearly  before  the  Jury. 

There  are  other  assignments  of  error  ar- 
gued with  respect  to  giving  and  refusing  In- 
structions, but  it  Is  believed  that  the  fore- 
going discussion  Is  sufilclent  to  indicate  our 
views  of  the  law  applicable  to  the  case,  and 
will  be  a  sufficient  guidance  for  the  trial 
court  when  the  case  Is  again  presented  for 
trial. 

For  the  errors  indicated,  the  Judgment  is 
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therefore  reversed,  and  the  cause  remanded 
for  a  new  trial. 

HART,  J.,  concurs  on  the  sole  ground  that 
tbe  trial  court  erred  In  refusing  to  give  In- 
struction A. 


LIVINGSTON  et  al.  ▼.  PUGSLBT.    (No.  46.) 
(Supreme  CJourt  of  Arkansas.    June  12,  1916.) 

1.  Judgment   «=>587— Res   Judicata— Fore- 
CLosuEE  OF  Chattel  Mortgage. 

The  judgment,  in  an  action  to  recover  pos- 
session of  mortgaged  chattels,  based  entirely  on 
the  right  to  foreclose  the  mortgage  without  fur- 
nishing an  itemizpd  account  in  accordance  with 
the  statute,  on  which  issue  the  verdict  was  for 
plaintiff,  was  not  res  judicata  as  to  defendant's 
right  to  foreclose  the  mortgage,  and  so  did  not 
bar  his  right  of  action  for  foreclosure. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  $  1089;   Dec.  Dig.  «=>587.] 

2.  Evidence   <&=3458— Parol    Evidence   Af- 
fecting Writing — Mortgage. 

While  the  terms  of  a  mortgage  cannot  be 
extended  by  parol  testimony,  such  evidence  is 
admissible  to  show  the  circumstances  of  the 
execution  in  order  to  construe  the  language 
thereof. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2083 ;  Dec.  Dig.  «=345S.] 

a.  Contracts    e=»182(l)  —  Joint   Promise -»■ 

Enforcement  as  Separate  Obligation. 
A  promise  made  to  several  jointly  cannot 
be  enforced  As  a  separate  obligation  to  one  of 
the  obligees. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §i  780-786;   Dec.  Dig.  <S=182(1).J 

4.  Chattel    Mortgages    ®=>108— Construc- 
tion—Indebtedness  Covered. 
A  chattel  mortgage,  given  to  two  parties, 

the  mortgagor's  landlord,   a   farmer,  and  to  a 

merchant,,  who   were  not  jointly  interested  in 

their  business  relations  with  the  mortgagor,  re- 
citing that  it  was   given  as   security  "for  all 

other    moneys,    advances,    goods,    wares,    mer- 
chandise,  supplies,  services,  etc.,   furnished   by 

the  parties  of  the  second  part  to  the  parties  of 

the  first  part,"  was  broad  enough  to  embrace 

an  indebtedness  to  either  the  landlord  or  the 

merchant,  or  a  joint  indebtedness  to  both. 
[Ed.    Note. — For    other    cases,    see    Chattel 

Mortgages,  Cent.  Dig.  g  189;    Dec.  Dig.  «=» 

108.] 

Appeal  from  Benton  Qiancery  Court ;  Wm. 
A.  Falconer,  Chancellor  on  Exchange. 

Action  by  J.  B.  Pugsley  against  O.  L.  Liv- 
ingston and  others.  From  a  decree  for  plain- 
tiff, after  transfer  to  the  chancery  court,  de- 
fendants appeal.    Decree  affirmed. 

G.  B.  Oliver,  of  Corning,  for  appellants. 
T.  J.  Crowder,  of  Corning,  for  appellee. 

Mcculloch,  C.  J.  This  is  an  action  in- 
stituted at  law  originally  by  appellee  against 
appellants  to  recover  possession  of  certain 
personal  property  for  the  purpose  of  fore- 
closing a  chattel  mortgage  executed  by  ap- 
pellants, and  on  motion  of  appellants  tho 
cause  was  transferred  to  the  chancery  court 
and  there  proceeded  to  a  final  decree  In  ap- 
pellee's favor  foreclosing  the  mortgage.  Ap-_  ^-^  • 
pellee  was  a  merchant  engaged  in  business  alj'  C  tOOO  I  ^ 
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was  dated  March  6,  191S,  and  was  made  to 
secure  a  note  of  that  date  for  $474.65.  Em- 
braced In  the  mortgage  was  certain  machin- 
ery described  as  follows: 

"4-70  saw  Murray  plain  single  steel  gin;  4- 
70  saw  steel  feeder;  1  Murray  4-70  saw  steel 
lint  fine  complete;  4-70  saw  steel  elevator,' 
etc.,  "said  machinery  located  at  Danville,  Ark., 
and  to  be  located  in  Yell  county,  state  of  Ar- 
kansas," 

And    the    mortgage    contained    a    clause 
which  specified  that  the  machinery — 
"is  clearof  liens,  conveyances,  and  incumbranc- 
es, and  is  to  remain  personalty,  however  and 
wheresoever  located." 

The  mortgage  was  duly  recorded  on  May 
9,  1913.  Mortgage,  Exhibit  Bl,  was  execut- 
ed August  11,  1914,  recorded  September  12, 
1914.  Mortgage,  Exhibit  B3,  was  executed 
October  30,  and  recorded  December  3,  1914. 

Satteriield  answered  the  intervention,  set- 
ting up  that  his  mortgage  was  prior  to  that 
of  the  Murray  Company,  and  alleging  that  he 
had  furnished  the  money  to  Dacus  &  Fulton 
to  purchase  the  gin  stands  claimed  by  the 
Intervener  and  on  which  Dacus  &  Pulton  had 
given  him  a  mortgage,  which  was  to  be  a 
first  Hen  on  the  mill  plant.  Including  the  gin 
stands  claimed  by  the  Murray  Company,  and 
that  he  had  no  knowledge  that  the  Murray 
Company  claimed  the  gin  stands  at  the  time 
he  advanced  the  money  to  Dacus  &  Fulton 
and  they  executed  their  mortgage  to  him  on 
same;  that  the  Murray  Company  was  noti- 
fied by  Dacus  &  Fulton  that  the  purchase 
money  for  the  gins  was  borrowed  of  him, 
and  that  be  was  to  have  a  first  lien  on  same. 
He  also  set  up  that  the  Murray  Company 
was  a  foreign  corporation,  and  that  it  had 
failed  to  comply  with  the  laws  of  Arkansas 
regarding    such    corporations. 

Dacus  testified  on  behalf  of  the  appellees 
that  at  the  time  be  executed  the  mortgage 
to  Satterflcld  he  had  a  contract  with  the 
Murray  Company  for  the  purchase  of  gin 
stands;  that  at  the  time  he  made  the  first 
contract  in  January  he  told  the  Murray 
Company  that  he  was  borrowing  the  money 
from  a  farmer  in  Arkansas  to  pay  for  the 
gin  stands,  and  that  he  was  to  give  him  a 
mortgage  on  all  thet  stuff  that  he  was  buy- 
ing as  well  as  what  was  already  on  the  land ; 
that  at  that  time  be  contracted  for  three 
gin  stands,  and  later  changed  the  c<mtract 
by  buying  another  gin  stand,  and  a  new 
contract  was  drawn,  up  at  the  time  they  got 
the  four  gin  stands.  When  witness  got  the 
money  from  Satterfield,  witness  told  him 
that  he  wanted  enough  money  to.  pay  for 
everything,  so  that  he  would  owe  it  all  to 
one  man. 

On  cross^xamination  he  testified  that  the 
contract  he  referred  to  as  the  first  contract, 
made  in  January  at  Dallas,  Tex.,  was  aban- 
doned and  never  carried  out ;  that  the  con- 
tract under  which  the  shipments  were  made 
and  the  machinery  delivered  was  afterwards 
made  at  Dardanelle,  Ark.  Witness  made  the 
mortgage  to  Satterfield  a  few  days  after  they 


had  contracted  ft>r  the  stnff.  On  arrival  of 
the  machinery  they  made  a  mortgage  to  the 
Murray  Company  before  it  would  deliver 
the  same.  Witness  made  the  purchase  under 
a  contract  that  the  title  to  the  machinery 
was  to  remain  in  the  Murray  Company  nntU 
the  purchase  money  was  paid  and  secured 
by  a  mortgage.  This  they  had  to  do  tefore 
they  could  get  the  machinery. 

Satterfield  testified  that  he  loaned  the 
money  to  Dacus  &  Fulton,  which  the  mort- 
gage In  suit  was  given  to  secure;  that  at 
the  time  the  note  and  mortgage  were  ex- 
ecuted he  had  no  knowledge  of  any  one  else 
having  a  claim  or  Uen  against  the  gin  stands. 
He  understood  he  was  paying  for  them  from 
the  factory.  Dacus  &  Fulton  represented  to 
witness  that  the  machinery  would  be  free  of 
liens;  otherwise,  he  would  not  have  loaned 
them  the  money.  Witness  did  not  know  that 
the  Murray  Company  had  a  lien  or  claim  on 
the  property  until  they  filed  their  interven- 
tion. Dacus  &  Fulton  told  witness  that  the 
money  they  were  borrowing  from  him  woold 
pay  for  all  the  machinery  and  give  them  a 
clear  title.  Witness  then  testifies  that  the 
gin  stands  and  all  the  machinery  Incident 
thereto  and  connected  therewith  and  neces- 
sary for  their  operation  were  intended  to  be 
permanent  when  put  upon  the  plant;  that 
the  machinery  of  the  plant  was  attached  to 
the  plant  by  concrete  foundation,  and  its 
removal  would  damage  the  remaining  prop- 
erty. 

The  testimony  on  behalf  of  the  appellant, 
which  Is  not  disputed,  tended  to  prove  that 
the  machinery  in  controversy  embraced  hi 
.the  mortgages  was  sold  to  Dacus  &  Fulton 
under  a  regular  contract,  which  provided 
that  the  title  to  the  property  was  to  remain 
in  the  vendor  until  paid  for  in  full,  or  until 
notes  and  mortgages  for  the  purchase  money 
were  executed  and  a  cash  payment  made. 
The  contract  fUso  provided  that  until  this 
was  done  the  property  was  to  remain  pet- 
sonal  property  and  was  not  to  become  a  part 
of  the  realty. 

The  court  found  that  Satterfield  had  a 
valid  first  lien  on  the  property  described  in 
Exhibit  B2,  and  also  found  that  the  apiiel- 
lant  had  a  valid  first  Hen  on  the  property 
described  in  Exhibits  Bl  and  B3,  and  en- 
tered a  decree  accordingly  for  the  respective 
parties.  Appellant  duly  prosecuted  this  ap- 
peal, akd  the  appellee  has  taken  a  cross- 
appeal  in  this  court 

Harry  H.  Myers,  of  Little  Rock,  for  appel- 
lant. John  M.  Parker,  of  Dardanelle,  for 
appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  At  the  time  Dacus  &  Fulton  ex- 
ecuted the  mortgage  to  Satterfield  on  the 
machinery  in  controversy  they  had  no  title 
to  such  machinery,  for  the  nndispnted  eri' 
dence  shows  that  they  purchased .  under 
written  contract  In  which  the  title 
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in«<<hineiy  was  to  reoaaia  ta  tb»  Sturray 
Company  until  notes  for  the  purchase  money 
and  a  mortgage  to  secure  the  same  were 
executed,  and  a  cash  payment  made.  The 
mortgage  to  Satterfield  was  dated  February 
11,  1913,  and  the  mortgage,  Exhibit  B2.  to 
the  Murray  Company  and  part  payment  of 
the  purchase  money  was  of  date  Mardi  6, 
1913.  Dacua  &  Fulton  aogntred  no  absolute 
title  to  the  property  until  tb»  latter  date. 
At  that  date,  however,  by  complying  wltb 
the  condition  of  the  contract  of  sale  In  exe- 
cuting the  notes  and  mortgage  and  paying 
part  of  the  purchase  money,  they  did  ac- 
quire title  to  the  machinery.  Andrews  y. 
Cox,  42  Ark.  47S,  48  Am.  Rep.  6S;  Butler  t. 
Adler-Goldman  Com.  Co.,  63  Ark.  450,  35 
S.  W.  1110;  Starnea  t.  Boyd,  101  Ark.  473, 
142  S.  W.  1143. 

[2]  la  the  mortgage  to  appellee  the  prop- 
erty in  controversy,  on  which  the  court  grant- 
ed appellee  first  lien,  was  definitely  describ- 
ed, and  was  also  included  under  the  words, 
"all  machinery  that  may  hereafter  be  added 
to  said  premises."  It  is  a  well-settled  rule' 
that: 

"A  mortgage  may  be  made  to  cover  futnre 
acquired  property  of  a  mortsagor  when  an  In- 
tention to  that  effect  clearly  apt>ear8  from  the 
face  of  the  inatrament,  and  it  will  be  enforced 
against  the  mortgagor  and  all  others  except  pur- 
chasers for  value  without  notice."  27  C'yc 
1040;  Kline  v.  Ragland,  47  Ark.  Ill,  14  S.  W. 
474;  Williams  v.  Cniuun^am,  52  Ark.  439, 
12  S.  W.  1072;  Morton  vTwilliamson,  72  Ark. 
390,  81"  S.  W.  235. 

Therefore,  when  Dacus  &  Fulton  acquired 
title  to  the  pnoterty  in  controversy,  that  ti- 
tle Innied  to  the  benefit  of  Satterfield  un- 
der his  mortgage.  But  the  mortgage  to  the 
Mnrray  Company  was  simultaneous  with  the 
vesting  of  the  title  to  the  machinery  In  Da- 
cus &  Fulton.  In  Western  Tie  &  Timber  Co. 
V.  Campbell,  113  Ark.  570,  169  S.  W.  253,  we 
held  (quoting  syllabus): 

"A  purchase-money  mortgage  mast  be  given 
simultaneously  with  the  execution  of  the  deed 
of  conveyance  in  order  to  take  precedence  over 
prior  liens;  for,  if  there  is  any  intervening 
space  of  time  during  which  the  title  rests  in 
the  purchaser,  the  prior  liens  attach  to  it  in 
preference  to  the  mortgage." 

[I]  There  was  no  Interrenlng  space  of 
time  here  in  which  the  title  to  the  property 
rested  in  Dacus  &  Fulton  before  they  coU" 
veyed  the  same,  under  their  mortgage,  to  the 
Knrray  Company;  but  the  latter  company 
allowed  the  title  to  rest  in  Dacus  &  Fulton 
for  oyer  two  months  before  recording '  its 
mortgage.  The  case  we  have,  therefore,  vm- 
der  the  facts,  is  that  of  two  independent 
mortgages  on  the  same  property,  given  to 
different  mortgagees.  While  both  the  mort- 
gages were  good  as  between  the  parties,  nei- 
ther of  the  mortgagees  acquired  a  lien  as 
against  third  parties  until  the  mortgages 
were  filed  for  record.    KIrby's  Digest,  §  5.396. 

[4]  In  the  absence  of  countervailing  equi- 
ties, the  rule  as  to  priority  as  between  two 
Independent  mortgages  on  the  same  proper- 
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<J,  giveo  to  different  mortgagees,  is  that  the 
one  first  filed  for  record  Is  a  superior  lien 
to  the  other,  whether  it  was  executed  before 
or  after  such  other.  See  27  Cyc.  1192-1194. 
But  this  rule  is  so  qualified  as  to  allow  a 
vendor,  who  executes  a  deed  and  simulta- 
neously takes  a  mortgage,  a  reasonable  time 
in  which  to  file  his  mortgage  for  record.  See 
Beers  v.  Hawley,  2  Conn.  467, 

[I]  Under  the  i)ecuUar  facts  of  this  record, 
the  Issue  as  to  the  priority  of  these  mort- 
gages should  be  determined  by  the  diligence 
displayed  by  appellant  to  comply  wltb  the 
statute  In  order  to  give  third  parties  notice 
of  the  existence  of  its  mortgages.  Satter- 
field filed  his  mortgage  for  record  nine  days 
after  it  was  executed,  whereas  the  Murray 
Comi>any  waited  from  one  to  two  months  be- 
fore recording  its  mortgages.  Therefore,  if 
the  mortgages  were  treated  as  having  been 
made  to  the  respective  mortgagees  on  the 
same  day,  it  is  undoubtedly  true  that  Sat- 
terfield ampears  to  have  exercised  the  greater 
diligence  in  complying  with  the  statute  in 
perfecting  his  lien  and  giving  notice  to  oth- 
ers of  the  existence  thereof,  and  h^s  ntort- 
gage  should  be  treated  as  prior  in  time  to 
the  mortgages  of  appellant 

No  special  circumstances  are  shown  on  the 
part  of  the  appellant  to  excuse  or  justify  it 
in  waiting  fOr  so  long  a  time  to  have  its 
mortgages  recorded.  It  allowed  the  title  to 
remain  in  the  mortgagor  for  an  unreasonable 
length  of  time  before  perfecting  its  lien  by 
having  its  mortgages  recorded.  In  the  mean- 
time Satterfield  had  placed  his  mortgage  up- 
on record  and  should  be  entitled  to  priority 
of  lien.  In  Thornton  v.  Findlay,  97  Ark.  432, 
487,  134  S.  W.  627,  629  (33  L.  R.  A.  [N.  S.] 
491),  we  used  this  language: 

"For,  if  the  title  rests  even  for  a  short  time 
In  the  vendee,  with  no  valid  lien  thereon  in  fa- 
vor of  the  vendor,  then  the  prior  Hen  secured 
by  another  on  such  property  will  have  prece- 
dence over  a  mortgage  subsequently  secured  by 
the  vendor." 

That  Is  the  principle  that  controls  here, 
and  determines  the  issue  In  favor  of  the  ap- 
pellee Satterfield;  for,  as  we  have  already 
observed,  the  Murray  Company  allowed  the 
title  to  rest  In  the  vendee  Daeus  &  Pulton  an 
unreasonable  time  before  recording  Its  mort- 
gages. 

[6]  While  the  property  on  which  the  court 
decreed  a  first  lien  In  favor  of  the  apijellant 
was  not  in  existence  at  the  time  the  mort- 
gage to  the  appellee  was  executed,  yet  this 
property  was  added  to  the  premises  of  the 
mortgagors,  and  a  lien  was  thereby  created 
in  equity  in  favor  of  the  appellee  under  that 
Clause  of  his  mortgage  which  specifies,  "al- 
so aU  machinery  that  may  hereafter  be  add- 
ed to  said  premises."  The  lien  was  good  and 
enforceable  as  between  the  parties  to  the 
mortgage.  Apperson  v.  Moore,  30  Ark.  56,  21 
Am.  Rep.  170 ;  Jarratt  v.  McDanlel,  32  Ark. 
598;  Delta  Cotton  Co.  v.  Ark.  Cotton  Oil  Ca, 
SO  Ark.  4.S1,  97  S.  W.  440;  Howell  v, 
111  Ark.  362,  372,  164  S.  W.  746.      "^ 
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When  appellee's  mortgage  'was  placed  on 
record,  this  gave  notice  to  the  world  of  all 
of  his  rights,  legal  and  equitable,  under  the 
mortgage.  His  mortgage  created  an  equita- 
ble lien  on  the  property  when  it  was  attach- 
ed to  the  premises,  and  as  it  was  placed  on 
record  before  appellant  gave  notice  or  had 
its  mortgage  recorded,  it  follows  from  what 
we  have  already  said  that  appellee  acquired 
a  superior  Hen  to  appellant  in  the  property 
described  in  the  decree  as  lot  8,  to  wit:  One 
Murray  cleaner  complete,  with  transitions 
and  pulley;  4-70  saw  huUer,  gin  breasts  com- 
plete ;  one  hydraulic  ram  complete ;  one  Burn- 
ham  hydraulic  pump,  and  one  set  hydraulic 
pump  fittings. 

The  decree,  therefore,  in  favor  of  the  ap- 
pellee, on  the  appeal  of  the  Murray  Company, 
Is  affirmed,  while  the  decree  in  favor  of  the 
Murray  Company  against  the  appellee  is  re- 
versed, on  appellee's  cross-appeal,  and  the 
cause  Is  remanded,  with  directions  to  enter 
a  decree  in  favor  of  the  appellee,  giving  him 
a  superior  lien  to  the  appellant  on  the  prop- 
erty mentioned  in  the  decree  as  property 
known  as  lot  3,  as  above  described,  and  for 
further  proceedings  not  inconsistent  with 
this  opinion. 


PFBIFPER  STONE  CO.  v.  SHIRLBT. 
(No.  140.) 

(Supreme  Court  of  Arkansas.    July  10,  1916.) 

1.  EJviDKNCE  ®=>121(12)— Res  GESTiB. 

In  a  servant's  action  for  injuries  received 
while  carrying  a  heavy  shafting,  plaintiS  was 
properly  ollowed  to  detail  certain  profane  ex- 
clamations made,  both  by  himself  and  his  fel- 
low servant  holping  him  carry  the  shafting,  at 
the  time  of  the  injury,  the  purport  of  which 
was  to  show  carelpssness  on  the  fellow  serv- 
ant's part,  the  evidence  being  competent  as 
part  of  the  res  gestre. 

[Ed.   Note. — For  other  cases,   see   Evidence, 
Cent,  Dig.  §f  330-331 ;   Dec  Dig.  «8=»121(12).) 

2.  Evidence  ®=5>243(4)— Admission  by  Thied 
PaBtt. 

Id  a  servant's  action  for  injuries  received 
while  carrying  a  heavy  Rbnfting,  plaintiff's  tes- 
timony, relating  to  his  fellow  servant's  admis- 
sion that  such  servant  threw  down  his  end  to 
save  himself,  which  admission  was  made  some 
days  after  the  injury,  was  incompetent 

[Ed.    Note. — For   other   cases,    see    Evidence. 
Cent.  Dig.  S  912;   Dec.  Dig..<^=»243(4).] 

3.  Evidence   €=»477_(2)— Opinion— Medioime. 

In  a  servant's  action  for  injuries,  the  court 
should  not  have  i;)ermitted  a  nonmedical  wit- 
ness, a  farmer,  to  express  the  opinion  that 
plaintiff  did  not  have  appendicitis  when  he  ex- 
amined him,  though  the  witness  stated  the  facts 
on  which  he  based  his  opinion ;  there  being  no 
contention  that  he  had  any  special  information 
or  training  that  enabled  him  to  form  a  just 
opinion  on  the  facts. 

[Ed.    Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  f  2238;    Dec.  Dig.  <S=»477(2).] 

4.  Evidence    <&5»477(2)    —   Description    or 
Physical  Condition. 

In  a  servant's  action  for  injuries,  it  is  prop- 
er to  permit  a  nonmedical  witness,  such  as  a 
farmer,   to  describe   the   physical  condition  ha 


'observed  plaintiff  to  b«  in  whea  he  cxainiMd 
him. 

[Ed.  Note.— For  other  cases,  see  ErideDce, 
Cent  Dig,  {  2238;    Dec.  Dig.  «=>47T(2).l 

Appeal  from  Circuit  Court,  Independmre 
County;    Dene  H.  Cbleman,  Judge. 

Action  by  D.  Y.  Shirley  against  the  Kei! 
fer  Stone  Company.  From  a  judgment  b: 
plaintiff,  defendant  appeals.  Jndgment  re- 
versed, and  cause  remanded  for  new  trial. 

McCaleb  &  Reeder,  of  BatesviUe,  for  apt*! 
lant  Ira  J.  Matheny,  of  Hot  Springs,  a*; 
Samuel  A.  Moore,  of  Batesrllle,  for  appe!!?" 

SMITH,  J.  Appellee  recovered  Jndpi* 
for  damages  to  compensate  an  injury  sn-^tsb- 
ed  by  him  as  a  result  of  the  negUgence  of  cm 
Joe  Brickie,  a  fellow  servant.  In  support  of 
his  cause  of  action  appellee  testified  that  ii 
and  Brickie  were  engaged  in  carrying  ^^ 
of  the  blacksmith  shop  of  the  appellant  at 
pany  for  which  they  were  working  a.  bean 
Iron  shafting,  which  was  shown  to  be  ot  ss 
great  weight  as  they  were  able  to  wnj- 
when  Brickie  dropped  his  end  of  the  sfcsfi- 
ing,  and  thereby  inflicted  upon  appellee  tl-" 
injuries  to  compensate  which  he  sues. 

[1]  Over  appellant's  objection  appellee  «s 
permitted  to  detail  certain  profane  eicbu- 
tions  used  by  both  himself  and  Brickie  t' 
the  time  of  the  Injury,  the  purport  of  wtid 
was  to  show  carelessness  on  Brickie's  V^- 
This  evidence  we  think  was  competent  as  i 
part  of  the  res  gestae,  the  exclamation  tti% 
a  part  of  the  transaction  and  explaining  tlw 
conduct  of  each  of  the  parties  at  the  time. 
In  addition,  upon  his  direct  examination 
the  court  permitted  appellee's  counsel  to 
ask  him  the  following  questions,  and  the  wit- 
ness to  give  the  testimony  quoted: 

"Q.  I  will  ask  you  this,  Mr.  Shirley:  Did  Mr- 
Brickie,  after  he  had  dropped  the  ^''•^•^.•J 
while  you  all  were  talking  about  it  there.  siJ 
he  tell  you  why  he  dropped  it?  A  Ves.  vi. 
Yes;  he  told  me  he  throwed  it  down  to  saj' 
himself.  Q.  Well,  diJ  he  explain  why  it  wool. 
save  himself?  A.  Yes;  he  had  a  broken  !«. 
He  had  a  broken  leg,  and  he  said  that  he  p>t^i' 
such  shape  that  he  couldn't  go  any  furUf." 
without  throwing  the  shafting  down,  and  E» 
said  he  would  not  have  broken  his  leg  over  i<-' 
what  the  company  was  worth." 

Upon  his  cross-examination  It  idervv^ 
that  the  conversation  detailed  above  oceurrnl 
some  days  after  the  Injnry.  Thereapon  ttw 
following  colloquy  occurred: 

"Judge  McCaleb  (of  counsel  for  appeUant^: 
Now,  your  honor,  we  ask  that  all  that  evideac* 
about  Joe  Brickie  dropping  that  shaft  to  ss^ 
himself  be  excluded  from  the  jury,  for  tii«  res- 
BOn  that  he  says  now  that  the  conversatiOE  t? 
had  with  Brickie  occurred  here  in  town  ho* 
aftrr  this  thing  occurred. 

"Court:  I  think  the  defendant  woola  '■* 
bound  by  any  statement  he  (Brickie)  w«w 
make  about  it.  ,  , 

"Judge  McCaleb:  That  the  defendant  wo-''J 
be  bound  by  any  statement  that  Brickie  ''^"■V* 
make?  Does  the  court  bold  that  defendant  a 
bound  by  anything  Brickie  said  about  two  or 
three  months  after  It  occurred? 
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"Coart:  With    nferenee   to    tUs   injnry.    I 
think  80." 

Bzceptions  were  duly  aaved  to  this  rollng 
of  tbe  court. 

Tbere  was  a  lAarp  conflict  in  the  evidence 
as  to  the  nature,  eause,  ftnd  ezteot-  of  the 
injuries  from  which  appellee  claimed  to  be 
suffering.     On  the  part  of  appellant  tbece 
was  expert  evidence  to  the  ^ect  that  appel- 
lee was  suffering  from  chronic  appendieitia, 
and  that  this  condition  existed  prior  to  the 
time  of  his  injury.    In  contradiction  of  this 
theory  the  court  permitted  a  Mr.  Brewer  to 
testify,  over  appellant's  oblecti(«i,  as  follows: 
"Why,  some  time  about  Christmas — I   think 
it  was  in  February — ^Mr.  Stone  was  up  to,  my 
house  and  said,  'Well,  I  heard  that  he  (Shirley) 
had  appendidtia  and  was  bad  sick.'    So  I  went 
down  there  to  see  him  after  supper.    It  is  jnst 
about  a  quarter  down  to  his  bouse.    And  I  ex- 
amined  to  see   whether  he  bad  appendicitis  or 
not,  and  I  discovered  that  he  didn't  have  any 
appendicitis,   but  I   found  the  hurt  above  the 
hip.  ri|^t  up  here  (indicating  te  the  jury).    The 
appendix  is  about  halfway  from  the  corner  of 
the    hip   here    (indicating   to    the    jury)    to   the 
penis.     I  found   that  hip  swollen  there  and  I 
told  him  not  to  let  the  doctors  cut  any  on  him 
for  appendicitis.    I  told  him  it  was  not  his  ap- 
pendix that  was  hurt  at  all,  and  he  seemed  to 
be  mighty  sore  there ;    that  is,  for  me  to  press 
on  it." 

The  witness  was  appellee's  uncle,  and,  up- 
on being  fasked  on  his  crosa-examlnatlon  if 
he  was  a  doctor,  stated  that  he  "had  studied 
medicine  some,"  and,  upon  being  asked  if  he 
had  ever  practiced  medicine,  answered,  "Not 
only  In  my  own  family."  He  admitted,  how- 
ever, that  he  had  never  attended  any  school. 
Other  answers  given  by  the  witness  indicat- 
ed tliat  his  occupation  was  that  of  a  fanner. 
[2]  Appellee's  evidence  in  regard  to  Brick- 
ie's  admission  was  incompetent  and  neces- 
sarily   prejudicial.     In   the  recent  case  of 
River,    Ball  &  Harbor  Ck>n8truction   Co.  v. 
Goodwin,  105  Ark.  247,  151  8.  W.  267,  the 
plaintiff  in  a  personal  Injury  case  was  per- 
mitted  to  prove  an  admission  of  n^ligence 
on  the  part  of  a  fellow  servant  which  caused 
tbe  Injury  complained  of.    It  was  there  said 
that,   inasmuch  as  the  declaration  was  not 
made    by  an  officer  of  the  defendant  com- 
pany bavlng  the  right  to  speak  for  it  and  bind 
it  by  declarations  of  that  kind,  the  evidence 
was    improperly   admitted,   and   constituted 
prejudicial  error,  and  in  that  connection  we 
]uote<l  ■with  approval  the  following  statement 
>f  tbe  law  from  Jones  on  Evidence,  f  3S7: 

'"Fhe  declaration  of  an  employe  or  officer  as 
•x>  who  was  responsible  for  an  accident,  or  as 
o  tbe  manner  in  which  it  happened,  when 
□ade  at  the  time  of  the  accident  or  soon  after, 
lave  been  held  incompetent,  as  against  the  com- 
lany,  on  the  ground  that  his  employment  did 
lot  carry  with_  it  authority  to  make  declara- 
ions  or  a.dmis8ion8  at  a  subsequent  tirac  as  to 
he  manner  in  which  he  had  performed  his  duty, 
nd  that  bis  declaration  did  not  accompany  the 


act  from  which  the  injuries  arose,  and  was  not 
explanatory  of  anythiag  in  which  he  wa^  then 
engaged,  but  that  it  was  a  mere  narrative  of 
a  past  occurrence." 

[t]  We  think,  too,  the  court  ehonld  not 
have  permitted  the  witness  Brewer  to  ex- 
press the  opinion  that  appellee  did  not  have 
appendicitis  at  the  time  of  his  examina- 
tion of  him.  It  is  true  the  witness  stated 
the  facts  upon  which  be  based  bis  opinion, 
but  there  is  no  contention  that  he  had  any 
special  information  or  training  that  enabled 
lUm  to  form  or  express  an  opinion  upon  these 
facts.  The  rule  in  such  cases  is  stated  in  5 
Encyclopedia  of  Evidence,  530,  as  follows: 

"2.  Requisite  Knowledge.  Skill  and  Experi- 
ence.— A.  In  Oeneral.  While  undoubtedly  it 
must  appear  that  a  witness  called  as  an  ex- 
pert has  enjoyed  some  means  of  special  knowl- 
edge or  experience  upon  the  subject  as  to  which 
he  proposes  to  testify,  no  hard  and  fast  rule 
can  be  laid  down  as  to  the  extent  of-  such  knowl- 
edge or  experience.  The  reason  for  allowing  an 
expert  to  testify,  and  the  object  of  his  testi- 
mony, indicate,  to  some  extent,  the  (jualifica- 
tions  he  should  possess  in  order  to  make  him 
a  competent  witness.  His  competency  depends 
upon  either  his  actual  experience  with  respect 
to  the  subject  under  investigation,  or  his  pre- 
vious study  and  scientific  research  concerning 
the  same,  and  sometimes  on  both  combined.  A 
witness  should  not  be  permitted  to  testify  as 
an  expert  unless  he  has  such  knowledge  or  ex- 
perience with  reference  to  the  science,  art,  or 
trade  as  to  which  he  is  called  to  testify,  as  will 
enable  him  to  speak  intelligently  and  enlighten 
the  court  Where  a  witness  is  not  called  upon 
for  an  opinion,  but  simply  for  a  statement  of  a 
fact — e.  p.,  whether  such  and  such  a  thing  was 
done — th]s_  rule  is  not  applicable,  and  there  is 
no  necessity  to  show  the  qualifications  of  the 
witness  as  an  expert,  even  though  he  may  hap- 
pen to  be  a  professional  man." 

Numerous  cases  are  cited  in  support  of 
the  text,  among  others  certain  Arkansas 
cases.  In  addition,  see,  also,  Wlgmore  on 
EMdence,  g§  555-5G0;  Railway  v.  Lyman,  57 
Ark.  512,  22  S.  W.  170;  Railway  v.  Bruce,  55 
Ark.  65,  17  S.  W.  S63 ;  Arkansas  Southwest- 
em  Ry.  Co.  V.  Wlngfleld,  94  Ark.  75,  126 
S.  W.  76. 

[4]  It  would  have  been  entirely  proper  to 
permit  the  witness  to  describe  the  condition 
he  observed,  but  it  was  improper  and  preju- 
dicial to  permit  him  to  express  an  opinion 
upon  a  subject  which  necessarily  required  a 
knowledge  of  anatomy  and  a  skill  in  diagno- 
sis when  the  witness  was  not  shown  to  have 
possessed  such  knowledge. 

Appellant  also  complains  of  the  action  of 
the  court  in  giving  certain  instructions  and  in 
refusing  certain  others.  But  no  error  preju- 
dicial to  appellant  was  committed  in  -this  re- 
spect, as  the  instructions-  were  as  favorable 
as  it  had  the  right  to  ask. 

For  the  errors  indicated,  the  Judgment  of 
the  court  below  wiU  b^  reversed,  and  the 
cause  remanded  for  a  new  trial. 
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CITIZENS'  BANK  A  TRUST  CO.  et  fll.  v. 
RAINES.     (No.  124.) 

(Supreme  Court  of  Arkanws.     July  10,  1916.) 

1.  Banks  and  Banking  «=»71— Dibboltjtion 
— Stattjte. 

Acts  1913,  p.  4(>2,  concemiDK  the  organiza- 
tion and  control  of  banks,  and  providing  in  sec- 
tion 53  that,  when  the  state  bank  commissioner 
takes  charge  of  an  insolyent  bank  upon  the  or- 
ders of  the  chancery  court  in  the  county  in 
which  the  bank  is  doing  business,  he  may  seU  all 
its  real  and  personal  property  upon  such  terms 
as  the  court  shall  direct,  governs  the  sale  of  an 
insolvent  bank's  assets  not  under  mortgage  or 
other  Uen,  and  Kirby's  Dig.  g  6236,  providing 
the  manner  of  foreclosure  of  mortgages  and  oth- 
er liens,  and  the  sale  of  proper^  under  such 
foreclosure,  has  no  application. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  143-147 ;  Dec.  Dig.  «=> 
71.] 

2.  Banks  and  Banking  «=»71— Insolvency 
AND  DissoLTjTiON— Statute— DiscKETiON  of 
Court. 

Under  Acts  1918,  p.  462,  relating  to  the  or- 
ganization and  control  of  banks,  and  leaving  the 
chancery  court  without  limitation  as  to  the 
terms  upon  which  it  may  order  the  disposition  of 
the  assets  of  an  insolvent  bank,  where  the  court 
ordered  the  assets  of  an  insolvent  bank  to  be  sold 
at  private  sale,  and  the  deputy  commissioner 
held  a  public  sale,  but  recommended  to  the  court 
that  it  be  not  approved,  because  of  a  larger  offer 
subsequently  made,  the  court's  approval  of  the 
public  sale  was  an  abuse  of  its  discretion,  since 
the  sale  was  not  in  accordance  with  the  orders 
of  the  court  nor  to  the  best  interest  of  those 
directly  concerned. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  143-147 ;  Dec.  Dig.  <S=> 
71.] 

8.  Banks  and  Banking  «=971— Insolvenot 

AND  Dissolution— Sale  of  Assets— Stat- 
ute. 
Where  the  probate  court  ordered  the  sale  of 
the  assets  of  an  insolvent  bank  at  private  sale 
under  Acts  1913,  p.  462,  although  a  public  sale 
was  made,  in  considering  the  question  of  confir- 
mation it  should  be  treated  as  a  private  sale, 
and  the  rule  that  inadequacy  of  price  in  the  ab- 
sence of  fraud  does  not  afford  grounds  for  with- 
holding conflrmation  of  a  public  judicial  sale 
does  not  apply. 

[Ed.  Note. — ^For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  148-147;  Dec.  Dig.  «s» 
71.] 

Appeal  from  Nevada  Cbancery  Court; 
James  D.  Shaver,  Chancellor. 

Proceedings  Under  Acts  1913,  p.  462,  for 
the  settlement  of  the  affairs  of  the  Cltieens' 
Bank  &  Trust  Company  In  which  the  chan- 
cery court  confirmed  a  sale  of  the  bank's  as- 
sets by  Thomas  C.  McRae,  Jr.,  special  deputy 
bank  commissioner;  E.  E.  Raines  excepting. 
From  the  order  of  confirmation,  the  Bank 
and  others  appeal.  Decision  reversed,  and 
cause  remanded  for  further  proceedings. 

The  Citizens'  Bank  &  Trust  Company,  of 
Prescott,  Ark.,  on  the  27th  day  of  July,  1915, 
went  into  liquidation  under  the  bank  com- 
missioner, under  the  provisions  of  Act  113, 
approved  March  3,  1913  (Acts  of  1913). 
Thomas  C.  McRae,  Jr.,  wag  designated  as 
special  bank  commissioner.     He  applied  to 


the  chancery  court  for  an  order  as  to  the 
disposition  of  certain  of  the  bank's  assets. 
The  court  made  an  order  directing  McRae 
to  sell  all  of  the  bank's  real  and  personal 
property  at  private  sale.  The  order  provid- 
ed "that  all  of  such  sales  shall  be  submitted 
to  tbe  court  for  Its  approval  fiefore  the  sale 
is  consummated." 

McRae,  after  consulting  with  the  stock- 
holders and  others  interested  In  the  assets  of 
the  bank,  on  the  12th  day  of  October,  1915, 
gave  notice  by  regular  advertisement  in  a 
newspaper  that  he  would,  on  the  2Cth  da; 
of  November,  1916,  offer  the  real  estate, 
which  was  described  in  the  notice  of  sale, 
at  the  north  door  of  the  courthouse  in  the 
city  of  Prescott,  upon  terms  of  one-half  cash 
and  the  balance  on  credit  of  three  months. 
The  notice  specified  that  the  purchaser  would 
be  required  to  give  bond  with  approved  se- 
cority,  and  that  a  lien  would  be  retained  on 
the  property  until  the  same  was  paid.  He 
made  tbe  sale,  and  in  his  report  stated  that 
be  attended  and  offered  tbe  property  for  sale 
at  public  outcry.  He  gives  the  names  of  tbe 
purchasers  and  a  list  of  the  lands  sold,  and 
among  the  purchasers  was  one  B.  E.  Raines. 
the  appellee.  The  land  was  struck  off  to  him 
at  $6,447.67.  He  purchased  subject  to  a  mort- 
gage f<Hr  $54200,  and  paid  tbe  balance,  $t- 
247.67,  In  cash. 

In  tile  commissioner's  report  he  states  that 
the  attendance  was  good,  and  many  of  the 
^odcholders  of  the  bank  were  present ;  that 
on  the  30tb  of  November,  1916,  at  a  meeting 
of  the  stockholders  of  the  Cltisens'  Bank  & 
Trust  Company,  Geo.  F.  Kress  and  A.  H. 
Smith  agreed  to  increase  the  bid  made  by 
E.  E.  Raines  for  the  lands  purchased  by  him 
$752.33,  thus  giving  to  the  bank  a  net  snm 
above  the  incumbrance  amounting  to  ^000. 
Instead  of  $1,247.67,  the  amount  bid  by 
Raines. 

McRae  recommended  the  approval  of  aQ 
the  sales  except  the  ones  made  to  Raines. 
Jake  Suckle,  and  W.  V.  Tompldns,  and  rec- 
ommended that  the  property  sold  to  Raines 
and  Tompkins  be  resold.  Raines  filed  ex- 
ceptions to  the  report  of  tbe  recelvM',  settine 
up  that  he  had  purchased  at  the  sale  and 
bad  compiled  with  the  requirements  of  the 
receiver  by  putting  up  the  amount  of  his  bid. 
He  stated  that  the  directors  of  tbe  bank  and 
trust  company  were  present  at  the  sale,  and 
had  an  opportunity  to  bid,  but  refuBed  to  do 
so,  and  that  Kress  and  Smith  were  also  pres- 
ent at  the  sale  and  did  not  bid. 

Kress  and  other  stockholders  of  tbe  bank 
and  trust  company  replied  to  the  exceptions 
of  Raines,  in  which  they  set  tip  that  tlw,v 
were  given  to  understand  by  the  bank  cour 
missioner  before  the  sale  that  amy  figotes 
that  were  unsatisfactory  would  be  reported 
adversely  and  the  property  again  offered  for 
sale ;  that  immediately  following  tbe  offerins 
of  the  property  for  sale  and  the  bici  of  Raines 


^=9For  other  cosai  see  some  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexas 
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Kress,  for  hlmseU  and  other  stockholders, 
proposed  to  raise  the  bid  of  Raines  from  $1,- 
247.67  to  $2,000  for  the  bank's  equity,  which 
offer  they  were  ready  to  make  good ;  that  the 
offer  of  $1,247.67  made  by  Raines  was  only 
$SJ.O  per  acre;  and  that  the  land  was  rea- 
sonably worth  -7  per  acre. 

The  eourt  heard  the  testimony  of  the  com- 
missioner  on  the  exceptions  of  Raines  and 
the  reply  thereto.  Mcltae  testified  substanti- 
ally to  the  effect  that,  after  consulting  with 
the  stockhcdders  of  the  bank,  they  doubted 
the  wisdom  of  offeilng  the  body  of  land  for 
sale  at  that  time ;  that  he  told  them  that  if 
the  bids  were  unsatisfactory  the  sale  wonld 
not  l>e  approved  and  the  property  would  be 
reoffered.  He  understood  that,  if  the  oBera 
of  bids  were  not  satisfactory,  he  could  report 
against  the  approval,  and  the  court  would 
not  approve  the  sale ;  that  after  the  sale  the 
stockholders  held  a  meeting,  and  the  increas- 
ed bid  was  made  as  set  forth  in  his  report, 
and  therefore  he  recommended  that  the  sale 
to  Raines  be  not  approved.  He  exhibited  a 
letter  from  the  state  bank  commissioner, 
written  before  the  sale  took  place,  suggesting 
that  he  could  go  ahead  and -make  it,  but  that 
unless  the  lauds  brought  a  good  price  that 
the  department  would  not  recommend  that 
the  court  approve  the  sale. 

The  president  of  the  bank  testified,  among 
other  things,  that  he  was  present  at  the  sale 
and  permitted  the  bids  of  Raines  and  others 
to  pass  at  the  prices  offered  by  the  bidders, 
l>elievlng  that  the  deputy  commissioner 
would  be  permitted  to  reoffer  the  yiopetty 
if  the  bid  was  not  satisfactory. 

There  was  also  testimony  to  the  effect  that 
$3  per  acre  was  the  assessed  value  of  the 
land,  which  was  about  50  per  cent  of  its 
actual  value.  The  testimony  showed  that  the 
auctioneer  announced  to  the  crowd  present 
at  the  time  the  lands  were  sold  that  all 
bids  would  be  submitted  to  the  court  for 
approval  before  the  sole  would  be  consum- 
mated. 

The  court,  after  hearing  the  evidence, 
fonnd  that  the  sale  was  fairly  and  legally 
conducted,  and  declined  •  to  disapprove  the 
sale.  The  offer  of  Kress  and  others  to  guar- 
antee the  bank  the  sum  of  $2,000  for  its  equi- 
ty, instead  of  the  sum  of  $1,247.67  which  it 
would  have  received  under  the  bid  of  Raines, 
was  rejected.  The  court  entered  Judgment 
confirming  the  sale  to  Raines,  and  the  appel- 
lants duly  prosecute  this  appeal. 

Carmichael,  Brooks,  Powers  &  Rector,  of 
Little  Rock,  for  appellants.  Hamby  &  Ham- 
by,  of  Prescott,  tor  appellee. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  "When  the  state  bank  commis- 
sioner takes  charge  of  an  Insolvent  bank  for 
UqnldatlcHi  under  Act  118,  supra,  "upon  the 
order  of  the  chancery  court  of  the  county  in 
wtalcH  it  (the  bank)  Is'  doing  business, 
•    •    •    BMiy  sen  alt  its  real  and  personal 


property  on  such  terms  as  the  court  shall 
direct."  Section  63.  The  act  is  special  stat- 
utory proceedings  for  the  dispositicHi  of  the 
assets  of  insolvent  banks  under  the  directions 
of  the  chancery  court.  Section  ^36  of  Klr- 
by's  Digest,  providing  the  manner  of  fore- 
closure of  mortgages  and  other  liens,  and 
the  sale  of  property  under  such  foreclosure, 
has  no  application  to  sales  of  the  assets  of 
an  insolvent  bank  that  are  in  process  of 
liquidation  under  the  above  act 

It  is  not  shown  that  the  real  eetote  in  con- 
troversy was  sold  nnder  any  mortgage  or 
other  lien.  The  purpose  of  Act  113,  supra, 
was  to  enable  the  tibancery  court  to  make 
such  disposition  of  the  Insolvent  bank's  as- 
sets as  would  best  subserve  the  interests  of 
all  concerned,  and  the  court  is  unfettered 
by  any  limitations  as  to  the  terms  upon 
whidi  it  may  order  the  disposition  of  sudi 
assets. 

[2]  Section  6236  of  Kirby's  Digest  and  see- 
tion  63  of  Act  113,  supra,  rela'te  to  different 
subjects,  and  there  is  no  conflict  between 
tbem.  The  sale  of  an  insolvent  bank's  assets 
not  under  mortgage  or  other  lien,  when  in 
process  of  liquidation  under  Act  113,  must 
be  governed  alone  by  that  act.  It  appears 
that  the  deputy  commissioner,  In^xad  of  act- 
ing under  the  orders  of  the  court  to  make  a 
private  sale,  proceeded  to  advertise  the  land 
and  sold  the  same  at  public  sale.  The  court 
however,  found  that  the  sale  as  made  by  the 
deputy  commissioner  was  fairly  and  legally 
conducted  and  confirmed  and  approved  the 
sale,  thus  treating  the  sale  as  having  been 
made  in  compliance  with  the  orders  of  the 
court.  This  finding  of  the  chancellor  was 
clearly  against  the  undisputed  testimony. 

The  undisputed  testimony  of  the  deputy 
commissioner  who  conducted  the  sale  was  to 
the  effect  that  he  understood  that  he  had  the 
authority  to  offer  the  lands  in  the  manner 
which  he  did,  and,  if  the  bids  made  upon  the 
lands  were  not  satisfactory,  that  he  would 
so  report  to  the  court  and  that  the  court 
would  not  approve  the  sale;  that  he  so  ad- 
vised members  of  the  stockholders  committee 
with  reference  to  the  sale.  The  testimony 
of  the  president  6t  the  bank  was  to  the  effect 
that  the  deputy  commissioner  consulted  with 
him  about  the  sale,  and  that  he  was  opposed 
to  it,  but  withdrew  his  objections  when  given 
to  understand  by  the  deputy  commissioner 
that  any  bids  would  be  turned  down  if  the 
same  were  unsatisfactory,  and  upon  his  rep- 
resentation that  the  property  would  be  re- 
offered  ;  that  he  attended  the  sale  under  this 
impression  and  permitted  the  bids  of  the  par-  ■ 
ties  who  bought  these  lands  to  pass,  believing 
that  the  lands  would  be  reoffered  for  sale 
as  the  bids  were  not  satisfactory.  The  par- 
ties who  purchased  the  lands  a  few  days  be- 
fore had  offered  the  sum  of  $1  per  acre  at 
private  sale  for  the  bank's  equity,  whereas  at 
the  sale  their  bids  were  40  cents  per  acre 
less.  The  testimony  showed  that  the  bid  of 
appellee  was  $3.10  p&e  acre,  or  about  the  as-' 
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sessed  ralne  of  the  land,  wUcta  was  reason- 
ably worth  $6  or  $7  per  acre. 

The  court  should  hare  adopted  the  recom- 
mendation of  the  deputy  commissioner  In  his 
report  and  disapproved  the  bid  of  Raines. 
The  court's  order  directing  the  sale  did  not 
specify  any  terms  farther  than  that  the  com- 
missioner should  sell  the  real  property  at 
private  sale.  In  the  order  the  court  pro- 
vided that  "all  such  sales  shall  be  submitted 
to  the  court  for  its  approval  before  the  sale 
is  consummated."  Under  the  law  and  nnder 
the  order  of  the  court  the  sale  was  not  con- 
summated untU  the  chancery  court  approved 
tue  same.  The  plain  purpose  of  the  law  was 
to  enable  the  chancery  court  to  conserve  the 
best  interests  of  all  concerned  in  the  as- 
sets of  the  insolvent  bank  and  to  make  the 
most  advantageous  disposition  of  same  possi- 
ble. While  the  court  Is  thus  given  large  dis- 
cretion in  the  manner  In  which  It  may  dis- 
pose of  these  assets,  yet  it  Is  not  an  unlimited 
judicial  discretion,  but  one  that  can  tie  con- 
trolled when  abused. 

It  clearly  appears  that  it  was  not  to  the 
best  Interest  of  those  who  were  directly  con- 
cerned in  the  manner  of  the  disposition  of 
the  bank's  assets  to  approve  this  sale.  On 
the  contrary,  instead  of  husbanding  the  re- 
sourceii  of  the  bank,  so  as  to  preserve  and 
protect  the  interests  of  those  who  are  direct- 
ly concerned,  the  order  of  the  court  approv- 
ing this  sale  would  have  precisely  the  oppo- 
site effect.  The  court  therefore  abused  its 
discretion  in  confirming  the  report  of  the 
commissioner  and  treating  the  acts  of  the 
commissioner  with  reference  to  the  sale  of 
the  lands  as  a  completed  sale  to  the  appellee. 

[3]  Appellee  Invokes  the  rule  stated  in 
previous  decisions  of  this  court  that  mere 
Inadequacy  of  price  in  the  absence  of  fraud 
does  not  afford  grounds  for  withholding  con- 
flrmatlon  of  a  public  Judicial  sale.  Colonial 
&  United  States  Mortgage  Co.  v.  Sweet,  65 
Ark.  152,  45  S.  W.  60,  67  Am.  St.  Rep.  910; 
George  v.  Norwood,  77  Ark.  216,  91  S.  W.  557, 
113  Am.  St.  Rep.  143,  7  Ann.  Cas.  171.  That 
rule  does  not,  however,  apply  in  the  present 
case,  for  the  reason  that  the  court  ordered  a 
private  sale  (of  which  fact  the  purchaser 
was  fully  advised),  and  in  considering  the 
question  of  confirmation  it  should  have  been 
treated  as  a  private  sale.  The  reason  for 
the  rule  has  been  stated  by  this  court  In  the 
following  language: 

"Courts  have  adopted,  as  a  wise  public  policy, 
the  rule  tbat  confidence  in  the  stability  of  judi- 
cial snles  ebould  be  maintained,  bo  that  competi- 
tive bidding  moy  be  encouraged  biy  the  assurance 
that,  in  the  absence  of  fraud  or  misconduct,  the 
hiKbest  bidder  will  be  accepted  as  the  purchaser 
of  the  property  offered  for  sale."  George  v.  Nor- 
wood, supra. 


The  reasons  thus  given  do  not -apply  to  a 
private  sale;  for  there  Is  no,  such  thing  as 
competitive  bkldding  in  cosdnctlng  tluit  kind 
of  sale  which  constlti^ea  ,mere  ^negotiations 


ending  In  ttie  final  approval  or  disapproval 
by  the  court. 

It  does  not  follow,  however,  tbat  the  coart 
should  have  accepted  the  increased  bid  of 
Kress  and  o&ers  and  treated  their  bid  as  a 
final  offer  and  a  consummation  of  the  sale. 
The  undisputed  testimony  clearly  shows  that 
there  was  no  Intention  upon  the  part  of  the 
commissioner  by  what  he  did  to  complete  a 
sale  to  any  one.  The  deputy  commissioner 
recommended  that  the  pr(f>er^  which  he  had 
sold  to  Raines  be  resold.  The  conrt  should 
have  foimd  that  the  commissioner  had  not 
proceeded  to  make  the  sale  In  the  manner  di- 
rected by  its  order,  and  should  have  adopted 
the  recommendation  of  the  deputy  commis- 
sioner and  ordered  the  land  resold. 

The  decree  of  the  conrt  is  therefore  re- 
versed, and  the  cause  Is  remanded  for  ftir- 
ther  proceedings  according  to  law,  and  not  in- 
consistent wltti  this  opinion. 


RANKIN,  Humane  Officer,  v.  -^I/MTOTT,  Con- 
stable, et  al.    (No.  118.) 

(Supreme  Court  of  Arkansas.    July  8, 1916.) 

1.  Shemffs  and  Oonstablis  «=»18— Consta- 
ble's Dbputiks— Statdte. 

Acts  1915,  p.  354,  g  26,  providing  in  part  that 
in  a  township  within  which  is  situated  any 
larger  city  subject  to  the  act  the  confutable  msj 
have  five  deputies,  merely  authorizes  tlie  consti- 
bl«  to  appoint  five  or  a  smaller  number  of  depn- 
ties,  but  does  not  require  such  appoindnent 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  §§  32,  33 ;  Dec.  Dig.  «=» 
18-] 

2.  Sheriffs  anh  Cowstablbs  «=s>18— Cossta- 
ble's  DcFnTiEs — Apfoiktxbnt— CoHornoN 
Precedeni^Statuxe. 

Under  Acts  1915,  p.  354,  {  26,  providing  in 
part  that  in  a  township  within  which  is  situated 
any  larger  city  subject  to  the  act  the  constable 
may  have  irre  deputies,  the  approval  of  the  coun- 
tv  court  is  a  condition  precedent  to  the  validitr 
of  the  appointment  made  by  the  constable. 

[Ed-  Note. — ^Por  other  cases,  see  Sheri&  and 
Constables,  Cent.  Dig.  ig  32.  33 ;  Dec.  Dig.  «=> 
18.] 

3.  Shkbiffs  and  Constabus  «s>18— Consta- 
ble's Deputies  —  HuuAirx  Offickk— Stat- 

TTE. 

A  proper  construction  of  Acta  1915,  p.  331. 
{  26,  providing  in  part  that  in  a  township  within 
wWch  is  situated  any  larger  city  subject  to  the 
act  the  constable  may  have  five  deputies,  one  o( 
which  shall  be  the  Arkansas  humane  officer,  is 
that,  where  the  constable  appoints  five  deputi^ 
one  of  them  should  be  charged  specially  with 
enforcing  the  duties  of  the  Immane  officer,  and 
docs  not  render  the  agent  of  tlie  himiaae  society 
ex  officio  a  deputy. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  Sf  32,  83;  Dec.  Dig.  «» 
18.] 

Appeal  from  Circuit  Court,  Pulaski  Coon- 
ty;  Q.  W.  Hendrldos,  Judge. 

Petition  for  mandamus  by  W.  H.  Rankia, 
Arkansas  Humane  Officer,  against  R.  R.  All- 
niitt.  Constable,  anA  Joe  Aaher,  County 
Judge,  From  an  order  dlmnfaBlng  the  peti- 
tion, petitioner  ai^ealSj    Judgment  affinnedr^ 

^=»S'ar  other  CBS«a  lee  sama  topic  and  KET-MJMBfiR  in  fcl{  Key -N umbered  DlgesU  and  IndUM 
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Appelluit  seeks  by  mandaBHis  to  compel 
appellee  Allnutt,  as  constable  of  Big  Rock 
township,  Pulaski  county.  Ark.,  to  appoint 
him  a  deputy  constable  for  said  towmsbip. 
He  also  makes  the  county  judge  of  Pulaski 
county  a  party  defendant,  that  he  may  be  re- 
quired to  confirm  the  appointment  so  prayed 
to  be  made  by  said  constable.  He  alleges 
that  he  is  the  humane  officer,  and,  has  bis 
office  in  the  dty  'of  Little  Rock,  In  said  town- 
ship, and  that  he  was  appointed  as  the  agent 
of  the  humane  society  by  the  president  there- 
of; that  said  socletyj  was  reorganized  in 
1909  under  Act  No.  170  of  the  Acts  of  the 
General  Assembly  of  1909,  p.  518,  when 
he  was  duly  reappointed  agent  of  said  so- 
ciety. Appellant  predicates  his  cause  of  ac- 
tion upon  the  provisions  of  section  26  of  Act 
No.  87  (Acts  1915,  p.  340),  entitled: 

"An  act  for  the  establishment  of  municipal 
courts  in  certain  cities  of  the  first  class,  prescrib- 
ing their  jurisdiction  and  the  jurisdiction  of  jns- 
tices  of  the  peace  in  certain  townships,  fixing  the 
compensation  of  certain  ofElccrs  in  such  cities 
and  townships,  and  for  other  purposes." 

The  relevant  portion  of  that  section  reads 
as  follows: 

"Sec.  20.  Constables  in  townships  snbject  to 
this  act  shall  perform  the  same  services  in  the 
municipal  court  as  are  required  of  them  before 
justices  of  the  peace  by  the  general  laws. 
•  *  *  In  a  township  within  which  is  situated 
any  larger  city  subject  to  this  act  the  constable 
may  have  five  deputies,  one  of  which  shall  be  the 
Arkansas  humane  ofiScer.    •    •    • " 

Appellant  in  his  complaint  recites  the  fact 
to  be  that  after  its  introduction  the  bill  for 
this  act  was  amended  by  inserting  after  the 
words  "may  have  five  deputies"  the  phrase 
"one  of  which  shall  be  the  Arkansas  humane 
officer."  Both  the  constable  and  the  county 
judge  demurred  to  the  petition,  and  their  de- 
murrers were  sustained,  and  the  petition  dis- 
missed, and  this  appeal  has  been  duly  prose- 
cuted from  that  order. 

MelMfry,  Reld  &  MehafFy,  of  Little  Rock, 
for  appellant  Hal  L.  Norwood,  of  Little 
Rock,  for  appellees. 

SMITH,  J.  (after  stating  the  facta  as 
above).  It  is  Insisted  that  the  amendment 
get  out  above,  embraced  in  the  phrase  "one  of 
which  shall  be  the  Arkansas  humane  officer," 
is  void  for  uncertainty. 

It  iB  certainly  a  very  ambiguous  phrase, 
and  to  ascertain  its  meaning  resort  must 
be  bad  to  a  study  of  the  legislation  which 
defines  the  duty  of  the  officer  there  desig- 
nated as  the  Arkansas  humane  officer.  In 
doing  this,  we  of  course  have  in  mind 
tbose  cardinal  rules  of  statutory  construc- 
tion that  the  interpreter  of  a  statute  is  not 
called  upon  to  Improve  It,  but  to  expound  It, 
and  that,  while  he  Is  to  seek  the  Intention  of 
the  Legislature,  that  Intention  is  not  to  be 
ascertained  at  the  expense  of  the  dear  mean- 
ing of  the  words  employed.  The  question  for 
him  Is,  not  what  the  Legislature  meant,  but 
"What  doea  the  language  mean  which  It 


has  employed?'     iSnaiich  on  Interpretation 
of  Statutes,  }  7. 

The  antecedent  legislation  on  the  subject 
of  humane  officers  Is  found  in  sections  1638- 
1645,  inclusive,  KIrby's  Digest;  and  in  Act 
No.  170  of  the  Acts  of  1909,  p.  5ia  The 
purpose  of  the  sections  of  Klrby's  Digest 
above  mentioned  was  to  prevent  and  to  pun- 
isih  cruelty  to  animals.  These  sections  pro- 
vide that  societies  may  be  Incorporated  for 
this  purpose,  and  that  the  president  of  such 
society  in  any  county  in  this  state  may  ap- 
point agents  and  officers  Of  such  society,  who 
shall  have  authority  to  arrest  persons  found 
violating  the  provisions  of  the  act  which  be- 
came sections  1638-1645  of  Klrby's  Digest 
Section  1642  provides  that  all  fines,  forfei- 
tures, and  penalties  imposed  and  collected 
In  any  county  in  this  state  under  the  provi- 
sions of  any  act  passed  or  which  may  be 
passed  relating  to  or  in  any  wise  affecting 
animals  shall  Inure  to  such  society  in  aid 
of  the  purpose  for  which  It  was  Incorporat- 
ed. It  was  evidently  contemplated  that  a 
sodety  might  be  organized  in  each  of  the 
counties  of  the  state,  and  the  same  powers 
were  conferred  upon  the  officers,  agents,  and 
members  of  each  of  these  societies. 

The  act  of  1900  referred  to  above  Is  oi- 
titled  "An  act  to  prevent  and  punish  cruelty 
to  children,"  and  a  study  of  its  provisions 
leads  to  the  conclusion  that  the  Legislature 
there  intended  to  extaid  the  beneficent  pro- 
visions of  the  prior  act  for  the  protection  of 
animals  to  children.  Section  7  of  this  last 
act  Is  identical  with  secUon  16.39  of  Klrby's 
Digest,  except  that  the  word  "child"  Is  used 
for  the  word  "anImaL"  And  section  8  of  this 
last  act  is  substantially  the  same  as  section 
1644  of  Klrby's  Digest ;  the  word  "children" 
being  substituted  for  the  word  "animals." 
This  last  act  contemplates  the  organization 
of  societies  in  each  of  the  counties  of  the 
state  to  enforce  its  provisions,  and  desig- 
nates' the  society  so  to  be  formed  as  the 
Arkansas  Humane  Society.  This  last  act 
confers  certain  enlarged  powers  upon  this 
society,  and  its  officers  have  the  custody  and 
care  of  abandoned  children.  In  both  acts 
the  society  is  given  the  right  to  appoint 
agents,  with  certain  powers  incident  to  the 
enforcement  of  the  respective  acts,  and  all 
of  these  agents  would  have  the  same  author- 
ity under  the  law. 

[1,  2]  The  act  of  1015  above  mentioned  ap- 
plies to  all  cities  having  a  population  ex 
ceodlng  45,000  according  to  the  latest  pre- 
ceding federal  census,  and  all  smaller  cltle:^ 
of  the  first  class  situated  in  the  same  or  an- 
other county  and  lying  contiguous  to  any  of 
the  said  larger  dtles,  and  of  the  smaller 
cities  separated  from  any  of  such  larger 
dtles  only  by  a  river  being  contiguous  there- 
to, and  all  townships,  counties,  and  judicial 
districts  within  which  are  situated  any  of , 
such  larger  or  smaller  ( 
operation  the  act  may 


h  are  situated  any  of /^^  T 

•  dtles.    In  its  pracUcaJ  VJ  Vj  (J  ^  IL 
r  apply  only  to  Pulaski  ^ 
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coanty,  bat  tlieve  Is  notblng  la' the  act  wbldi 
so  limits  It.  mie  manifebt  purpose  of  this 
act  was  to  rednce  the  expense  of  tbe  admlals- 
tratlon  of  the  criminal  law  In  the  enforce- 
m^t  of  those  laws  of  which  tbe  courts  there 
created  were  given  Jurladictton.  The  act 
does  not  ret^ulre  the  conotable  to  appoint 
five  or  a  smaller  nnmber  of  deputies.  It  cnly 
authorises  him  to  appoint  that  number.  It 
therefore  confers  a  power,  and  does  not  im- 
pose a  duty.  This  right  of  appointment, 
however,  iS'  not  an  absolute  one,  but  Is  sub- 
ject to  the  approval  of  the  county  court,  and 
this  approval  Is,  of  course,  a  condition  pre- 
cedent to  the  validity  of  the  appointment. 

Appellant  says  this  act  designates  him  as 
<me  of  the  constables  by  vtrtue  of  his  ap- 
pointment as  an  agent  of  the  Arkansas  Hu- 
mane Society  for  Pulaski  county.  If  this  is 
true,  he  would  also  be  a  deputy  constable  for 
Hill  township  of  Pulaski  county ;  this  being 
the  township  In  which  the  city  of  Argenta  is 
located.  But  more  than  one  agent  might  be 
appointed  by  the  humane  society,  and  In  that 
event  there  would  be  no  certainty  as  to  the 
one  to  appoint,  and  there  is  nothing  in  the 
act  which  gives  thet  appointing  officers  of  the 
society  the  right  to  confer  authority  upon 
one  agent  which  is  denied  another. 

This  amendment  does  not  appear  to  be  a 
well-considered  piece  of  legislation;  but  we 
must  as&ume  the  Legislature  did  not  intend 
any  absurd  results.  If  appellant's  contention 
Is  correct,  we  would  have  the  possibility  of 
several  persons  being  eligible,  and  all  en- 
titled to  an  appointment,  which  only  one 
could  receive.  Even  though  there  was  only 
one  person  eligible,  his  appointment  would  be 
subject  to  the  approval  of  the  county  court, 
and  we  would  have  the  useless  formality  of 
a  person  being  appointed  and  confirmed  when 
neither  the  appointing  nor  the  confirming 
officer  had  any  discretion  about  the  appoint- 
ment. A  person  might  be  appointed  who 
would  not  be  a  resident  of  the  township  in 
which  his  principal  was  elected,  and  such 
would  be  the  case  here  if  appellant  was  ap- 
pointed for  both  Big  Rock  and  Hill  town- 
ships. The  humane  ofiflcer's  appointment  is 
without  any  reference  whatever  to  the  term 
of  office  of  the  constable,  and  the  constable 
would  be  responsible  for  the  acts  of  a  depntr 
over  whose  appointment  be  bad  no  control 
whatever,  and  this  deputyship  would  be  whol- 
ly uncertain,  both  as  to  the  Incumbent  and 
the  tenure  ot  office,  as  the  society  could 
change  its  agents  at  any  time. 

[S]  We  think  the  more  reasonable  construc- 
tion of  tbe  act  is  that  it  gave  the  constable 
the  right  to  appoint  as  many  aa  five  deputies, 
subject  to  the  approval  of  the  county  court, 
and  if  this  ntunber  was  appointed  one  of 
them  should  be  charged  specially  with  en- 
forcing the  duties  of  humane  officer.  But 
the  right  to  appoint  this  deputy,  as  well  as 
the  others,  abides  in  the  constable  only,  and 


Is  to  be  CKeedsefl  by  him,  subject  to  tbe  ap- 
proval of  the  ooUnt7  court. 

It  ~. follows,  therefore,  that  appellant's 
prayer  for  a  mandamus  was  properly  denied, 
and  the  judgment  of  the  court  ao  ordering 
will  be  affirmed. 


GROCE  V.  STATE.    (No.  120.) 
(Supreme  Court  of  AvkaMss.    July  10,  1916.) 

1.  Cbiminai-  Law  <S=»941(1)— New  Tbial,— 
Newly  Discoveeed  Evtdencb  —  Ccmcla- 
nvB. 

An  order  denying  a  new  trial  in  a  proaecn- 
tion  for  murder  for  newl^  discovered  evidence 
which  was  merely  cumulauve  held  not  an  al'use 
of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Sg  2328,  2330;  Dec.  Dig.  <S=9 
941(1).] 

2.  HomcinB    4s»2Q5(2)  —  Evidence  —  Sonr- 

CIKNOY. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  voluntary  manslaughter, 

[Ed.  Note.— FVnr  other  cases,  sec  Homicide, 
Ctent.  Dig.  I  540;    Dec.  Dig.  <^=»255(2).] 

Appeal  from  Circuit  Court,  Union  County; 
Chas.  W.  Smith,  Judge. 

Dave  Groce  was  convicted  of  voluntary 
manslaughter,  and  from  the  judgment  and  an 
order  denying  new  trial,  he  appeals.  Af- 
firmed. 

Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  the  State. 


McCUUJOOH,  C.  J.  Appellant  was  Indict- 
ed by  the  grand  jury  of  Union  county  for 
the  crime  of  murder  in  the  first  degree,  al- 
leged to  have  been  committed  by  shooting 
and  killing  one  Reginald  White.  The  kill- 
ing occurred  on  one  of  the  streets  of  El  Do- 
rado, about  the  hour  of  3:80  in  the  afternoon 
ot  February  17,  1910.  Appellant  lived  in 
Prairie  county.  Ark.  Deceased  was  reared  In 
Prairie  coanty,  and  lived  there  at  the  time  ot 
the  killing,  but  was  working  in  the  railroad 
shops  at  El  Dorado  at  the  time  he  was  killed. 
Appellant  came  from  his  home  in  Prairie 
county  to  El  Dorado^  reaching  there  on  the 
day  the  killing  occurred.  He  went  to  the 
railroad  shifts  and  made  Inquiry  whether  or 
not  deceased  was  still  working  there.  Upon 
being  told  that  deceased  was  not  working  in 
the  department  in  which  be  made  tbe  inquiry, 
be  left  the  sbc^,  about  30  minutes  before  the 
killing  occurred. 

Appellant  walked  up  the  street,  and.  ac- 
cording to  tbe  testimony  of  two  eyewitnesses 
introduced  by  the  state,  he  concealed  himself 
behind  an  old  Iron  safe^  and  when  deceased 
came  along  he  walked  out  from  behind  the 
safe  and  drew  bis  pistol  and  began  firing 
at  deceased,  shooting  him  in  tbe  back.  He 
fired  five  times,  and  then  continued  to  follow 
deceased,  snapping  his  pistol.  Tbe  testimony 
of  these  witnesses  is  that  deceased  did  noth- 
ing to  provotie  the  difficulty,  and  that  he  di< 
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not  see  appellant  oatil  after  the  latter  be- 
gan firing.  They  stated  that  as  deceased  ran 
off  he  called  out  to  appellant,  asking  him  not 
to  shoot  him  any  more,  and  ran  ont  Into  the 
middle  of  the  street.  "Deceased  ran  and 
Jumped  In  a  hack  that  was  standing  on  the 
street  and  was  carried  to  a  drug  store  where 
surgical  aid  was  rendered,  but  he  died  In  a 
short  time.  A  post  mortem  disclosed  the 
fact  that  deceased  was  shot  twice  In  the  back 
and  once  In  the  arm.  Another  witness  for 
the  state,  who  lived  In  Prairie  county,  testi- 
fied that  the  day  before  the  killing  he  met 
appellant,  who  bad  a  gun  in  his  hand,  and  in- 
quired where  deceased  was,  and  remarked, 
"You  can  bet  your  boots  I  will  get  him." 

Appellant  introduced  as  a  witness  his 
daughter,  a  young  woman,  who  testified  that 
she  had  been  keeping  company  with  deceased, 
that  they  were  engaged  to  be  married,  and 
that  deceased  had  induced  her,  by  promise  of 
marriage,  to  have  sexual  intercourse  with 
him.  She  testified  that  when  she  found  that 
she  was  pregnant,  she  importuned  deceased 
to  comply  with  his  promise  of  marriage,  but 
he  refused  to  marry  her,  and  told  her  that  If 
she  informed  her  father  of  the  circumstance 
he  would  kill  both  her  and  her  father.  She 
testified  that  on  the  day  before  the  killing 
she  Informed  her  father  of  her  condition  and 
of  the  fact  that  deceased  was  the  author  of 
her  fall  from  virtue,  and  also  informed  her 
father  of  the  threat  the  deceased  had  made 
against  his  life  and  her  own. 

Appellant  testified  that  he  went  to  El  Do- 
rado for  the  purpose  of  inducing  deceased  to 
marry  his  daughter  to  protect  her  from  dis- 
honor, and  that  when  he  met  deceased  on  the 
street  and  asked  him  to  marry  the  girl,  the 
deceased  asked:  "Did  she  tell  you  what  I 
told  her  to  tell  you?"  And  that  when  he  (ap- 
pellant) replied  in  the  affirmative,  deceased 
thrust  his  hand  in  his  pocket  as  if  to  draw 
a  weapon.  Appellant  testified  that  he 
thought  deceased  was  about  to  put  into  exe- 
cution the  threat  made  to  his  daughter,  and 
that  he  drew  his  pistol  and  began  firing,  and 
continued  to  fire  as  long  as  there  were  loads 
In  bis  pistol.  Appellant  denied  that  he  hid 
himself  behind  the  old  safe,  but  claimed  that 
he  met  deceased  as  he  walked  along  the 
street,  after  having  inquired  for  him  at  the 
railroad  shops. 

The  trial  jury  found  appellant  guilty  of 
voluntary  manslaughter,  and  assessed  his 
punishment  at  two  years  In  the  state  peniten- 
tiary. Appellant's  counsel  filed  a  motion  for 
a  new  trial  containing  numerous  assignments 
of  error — 27  in  all — but  no  brief  has  been  filed 
in  support  of  any  of  these  assignments.  We 
have,  however,  examined  all  of  the  assign- 
ments of  error  but  find  none  that  has  any 
merit  in  It.  The  court  gave  a  complete  set 
of  instructions  covering  every  phase  of  the 
case,  including  the  law  of  aU  the  degrees  of 
homicide.    The  court  also  gave  a  number  of 


instmctlong  reque.sted  by  appellant,  and  modi- 
fied in  a  very  slight  d^ree  others.  Two  of 
his  requested  instructions  were  refused.  It 
appears  to  us  that  the  case  was  sulnnltted  to 
the  jury  upon  correct  instructions,  and  we 
are  unaUe  to  discover  any  prejudicial  error. 

[1]  The  last  assignment  relates  to  newly 
discovered  evidence,  but  it  is  cumulative,  and 
we  caimot  say  that  there  was  an  abuse  of  the 
court's  discretion  in  refusing  to  grant  a  new 
trial  in  order  to  give  the  appellant  an  oppor- 
tunity to  present  it  at  another  trial. 

[2]  The  evidence  in  support  of  the  verdict 
of  the  jury  was  abundant.  In  fact,  the  evi- 
dence was  legally  sufficient  to  support  a  judg- 
ment of  conviction  for  a  higher  degree  of 
homldde.  It  is  evident  that  the  jury  reject- 
ed appellant's  contention  that  he  acted  in 
seK-defense  when  he  shot  deceased,  but  for 
other  considerations  they  reduced  the  degree 
of  the  homicide  to  a  lower  one. 

The  Judgment  is  therefore  affirmed. 


WILSON   et  ai.   v.    STATE.     (No.   123.) 
(Supreme  Gonrt  of  Arkansas.    July  10,  1916.) 

1.  Sunday  <S=»29(3)— Criminai.  Peosecutious 
roB  Unlawful  Labor  —  Justification  — 
Burden  of  Proof. 

In  a  prosecution  for  unlawfully  laboring  on 
the  Sabbath  day,  the  burden  is  on  the  defendant 
to  show  the  existence  of  the  necessity  which 
justified  nonobservanee  of  the  Sabbath. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  §  70;  Dec.  Dig.  «=320(3).] 

2.  Sunday  «=>7  —  Criminal  Prosecutions 

FOB  I'MLAWFOL  LABOB— JUSTIFICATION. 

Only  in  cases  of  extreme  emergency  is  one 
justifiM  in  disregarding  the  Sabbath,  m  order 
to  make  preparations  for  work,  or  to  continue 
work  done  on  other  days  of  the  week. 

[Ed.  Note. — For  other  cases,  see  Sunday,  Cent. 
Dig.  §§  14-20;  Dec.  Dig.  «8=»7.] 

3.  Sunday  «=»?  —  CBniiNAi,  Pboseoutiohb 
FOR  Violation  of  Law^Jubtification. 

That  the  work  of  defendants,  members  of  a 
logging  crew,  on  Sunday  was  necessary  to  pro- 
vide a  sufiBcient  number  of  logs  to  prevent  a 
shutdown  of  the  sawmLll  on  week  days  held  not 
a  justification  of  the  violation  of  the  Sabbath 
law. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  a  14-20:    Dec.  Dig.  «=»7.] 

4.  Sunday  e=>7  —  Cbiminal  Prosecutions 
FOB  Violation  op  Law— Justification. 

Where  a  sawmill  furnished  light  and  water 
to  the  town,  using  sawdust  and  refuse  for  en- 
gine fuel,  the  fact  that  labor  of  defendants  on 
Sunday  was  necessary  to  furnish  sufficient  logs 
in  order  that  enough  refuse  be  available  for  fuel 
to  furnish  such  light  end  water  was  not  su£S- 
cient  justification  of  the  violation  of  the  Sab- 
bath law. 

[Ed.  Note. — For  other  cases,  see  Sunday,  Cent 
Dig.-  §i  14-20 ;   Dec.  Dig.  ®=»7.] 

Appeal  from  Circuit  Court,  Mississippi 
County;  W.  J.  Driver,  Judge. 

Will  Wilson  and  others  were  convicted  of 
unlawfully  working  on  the  Sabbath  day,  and 
they  appeal.    Affirmed. 

"  'tiygd  by 
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Ooleman  &  Lewis,  of  little  Bock,  and  C.  A. 
Ounnlngham,  of  BIytheville,  for  appellantB. 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  ABSt.  Atty.  Gen.,  for  the  State. 

Mcculloch,  C.  J.  Appellants  were  em- 
ploy^ of  Lee  Wilson  &  Co.,  a  corporation 
which  operated  a  sawmill  at  Wilson,  Missis- 
sippi county,  Ark.  They  were  members  of  a 
log  train  crew,  and  were  Indicted  for  working 
unlawfully  on  the  Sabbath  day,  In  viola- 
tion of  the  statute  which  makes  it  a  criminal 
offense  for  any  one  to  labor  on  the  Sabbath 
unless  the  labor  performed  is  a  work  of  char- 
ity or  necessity.  The  case  was  tried  before 
the  court  sitting  as  a  jury,  upon  an  agreed 
statement  of  facts,  and  the  court  adjudged 
the  appellants  to  be  guilty,  and  assessed 
against  each  of  them  a  small  fine,  and  they 
have  prosecuted  an  appeal  to  this  court. 

The  sawmill  of  Lee  Wilson  &  Co.,  sit- 
uated at  Wilson,  Is  used,  not  only  for  the 
manufacture  of  lumber,  but  the  power  which 
operates  the  mill  is  also  used  in  supplying 
light  and  water  to  the  inhabitants  of  Wilson, 
which  is  a  town  of  about  1,000  population. 
There  are  about  250  men  employed  at  the 
mill,  and  they  work  sir  days  in  the  week. 
The  fact  that  water  and  light  are  supplied 
from  the  power  generated  at  the  mill  makes 
it  necessary  to  continuously  keep  up  steam, 
and,  of  course,  a  few  men  are  employed  ou 
Sunday  for  that  purpose.  Appellants,  how- 
ever, belonged  to  the  log  crew,  and  were  not 
directly  engaged  in  the  work  of  operating  the 
plant  The  defense  tendered  is  that  it  was 
necessary  for  the  memt>ers  of  the  log  crew  to 
work  on  Snnday  in  order  to  provide  suffi- 
cient logs  to  prevent  a  shutdown  of  the  mill 
during  work  days,  and  also  to  furnish  enough 
fuel  to  keep  the  mill  rimnlng  continuously. 
The  agreed  statement  of  facts  contains  the 
following  stipulation  with  respect  to  the 
fuel  proposition: 

"The  boilers  at  the  sawmill  are  bo  equipped 
that  they  use  as  fuel  the  sawdust  and  refuse 
which  results  from  the  manufacture  of  logs  in- 
to lumber.  Other  fuel  cannot  be  used  in  them 
without  extensive  and  expensive  alterations." 

The  other  stipulation  with  respect  to  the 
necessity  for  furnishing  logs  reads  as  follows: 

"The  sawmill  by  operating  six  days  per  week 
uses  more  logs  than  uie  log  loader,  log  train,  and 
entire  logging  resources  of  Lee  Wilson  &  Co. 
could  furnish  in  a  like  period.  At  the  time  men- 
tioned in  the  information  Lee  Wilson  &  Co.'s 
entire  reserve  supply  of  logs  and  fuel  had  be- 
come exhausted,  and  it  was  necessary  for  the 
log  loader  and  log  train  crew  to  work  on  Sun- 
day to  keep  tlie  mill  in  operation." 

It  is  also  stipulated  that  during  a  period  of 
several  weeks,  including  the  time  appellants 
are  charged  with  having  violated  the  Sabbath 
laws — 

"there  was  such  an  excess  of  rainfall  in  Missis- 
rippi  county  that  the  ground  in  the  woods  sur- 
rounding Wilson,  Ark.,  for  long  distances,  and 
in  all  tie  woods  from  which  Lee  Wilson  &  Co. 
did  and  could  obtain  a  supply  of  logs,  became  so 
soft  that  it  was  impossible  to  get  logs  from  the 
woods  to  the  railroad    It  is  impossible  to  handle 


logs  from  the  woods  to  the  mUl  by  wagon,  or  to 
get  them  in  any  other  manner  tlian  tliat  in  use 
by  Lee  Wilson  &  Co." 

[1]  Appellants  attempt  to  make  a  showing 
of  necessity  on  two  grounds:  One  that  the 
fuel  ran  out,  and  that  It  was  necessary  to  get 
the  logs  ou  Sunday  In  order  to  furnish  the 
mill  enough  logs,  the  sawing  of  which  would 
afford  enough  refuse  to  use  for  fuel  on  Sunday 
as  well  as  the  other  d^ys  in  the  week ;  and 
also  that  it  was  necessary  at  this  particular 
time  for  the  log  crew  to  work  seven  days  in 
the  week  in  order  to  furnish  sufficient  logs  to 
keep  the  mill  running  six  full  days,  and  thus 
prevent  a  shutdown.  The  burden  of  proof 
was  on  appellants  to  show  the  existence  of 
necessity  which  Justified  their  nonobservance 
of  the  Sabbath.  Shipley  v.  State,  61  Ark. 
216,  32  S.  W.  489,  33  S.  W.  107. 

Counsel  for  appellants  rely  mainly  upon 
the  case  of  Turner  v.  State,  85  Ark.  188,  107 
S.  W.  38S,  but  we  do  not  think  that  there  is 
sufficient  similarity  in  the  facts  of  tliat  case 
to  make  it  controlling  in  the  present  case. 
The  accused  in  that  case  worked  at  a  large 
sawmill,  which  also  furnished  the  power  for 
supplying  light  and  water  to  the  town  where 
the  mill  was  located.  The  accused  was  fire- 
man at  the  mill,  and  it  was  his  duty  to  ke^ 
up  steam  to  generate  enough  power  to  run 
the  machinery  which  supplied  the  water 
and  light  Incidentally  he  cleaned  out  the 
boilers  and  did  that  work  on  Sunday  in  or- 
der to  prevent  a  shutdown  of  the  mill  on 
work  days,  which  would  have  thrown  300  or 
400  men  out  of  employment  It  was  conceded 
tiiat  the  work  of  operating  the  plant  to  fur- 
nish light  and  water  was  a  work  of  neces- 
sity, and  we  held,  under  those  drcumstances. 
the  incidental  work  of  cleaning  oat  the  boil- 
ers in  order  to  prevent  a  shutdown  of  the  mill 
on  a  work  day  was  not  a  violation  of  the  law. 
where  it  appeared  that  to  prevent  that  it 
would  have  tieen  necessary  for  the  mill  com- 
pany to  put  in  four  more  boilers  at  a  large 
expense.  The  effect  of  that  decision  was  tliat 
where  the  work  was  only  incidental  to  that 
which  was  necessary,  and  the  expense  of  pro- 
viding means  to  obviate  the  work  was  con- 
siderable, the  labor  would  be  treated  as  neces- 
sary within  the  meaning  of  the  law  which 
Justified  Its  prosecution  on  the  Sabbath  day. 

[2]  Now,  the  contention  in  the  present  case 
that  it  was  necessary  for  the  men  to  work  on 
Sunday  to  secure  enough  logs  to  keep  the  mill 
going  on  Monday  is  untenable,  for  if  that  be 
true,  it  would  Justify  almost  any  kind  of  Sab- 
bath work.  The  policy  of  the  law  is  to  stop 
all  kinds  of  labor  on  tJie  Sabbath  day  except 
things  of  real  necessity,  and  all  men  are  ex- 
pected to  conform  thdr  business  arrange- 
ments accordingly.  If  It  was  reasonable  to 
provide  means '  to  keep  the  work  going  on 
without  laboring  on  the  Sabbath,  the  duty 
rested  upon  every  one  to  do  so,  as  It  Is  only 
In  case  of  extreme  emergency  that  one  is 
justified  in  disregarding  the  Sabbath  in  orde»^ 
to  make  pr^arations  for  work  or  to  coatlnuiM, 
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work  begun  on  otber  days  of  the  week.    For       Appeal  from  Clroalt  Court,  Yell  County; 


Instance,  in  State  v.  Qott,  20  Ark.  290,  the 
court  held  that: 

"The  husbandman  shonld  look  forward  to 
the  ripening  of  his  xnia  as  an  event  wUcb  must 
happen,  and  should  make  such  timely  provisioo 
for  the  harvest  as  not  to  violate  the  Sabbath." 

And  In  Shipley  v.  State,  supra,  It  was  held 
that  the  fact  that  It  was  necessary  to  keep 
the  pumps  and  fan  at  work  In  a  coal  mine, 
in  order  to  keep  the  mine  In  shape  for  opera- 
tion on  other  days,  did  not  constitute  a  de- 
fense to  a  charge  of  rlolatlng  the  Sabbath, 
and  that  it  was  the  duty  of  those  engaged  In 
operating  the  mine  to  provide  such  means 
and  appliances  as  would  obviate  the  neces- 
sity of  labor  on  the  Sabbath. 

[3]  So  in  the  present  case.  It  was  the  duty 
of  Lee  "Wilson  &  Co.,  If  it  expected  to  oper- 
ate its  mill  six  days  In  the  week,  to  make 
reasonable  provision  for  supplying  logs  In 
emergencies  of  this  kind  so  as  not  to  require 
the  members  of  the  logging  crew  to  work  on 
Sunday  in  order  that  the  other  men  could  be 
given  employment  on  week  days. 

[4]  Nor  is  it  any  excuse  that  it  was  neces- 
sary to  furnish  fuel,  for  the  appellants  have 
not  shown  that  it  would  have  been  unrea- 
sonably expensive  to  procure  additional  fuel 
to  run  the  boilers  on  Sunday  so  as  to  keep 
enough  steam  to  furnish  water  and  light  to 
the  town.  It  Is  true  it  is  stipulated  that  other 
fuel  could  not  be  used  without  "extensive  and 
expensive  alterations,"  but  it  does  not  appear 
from  tills  that  the  company  could  not,  at  rea- 
sonable expense,  have  procured  other  fuel  of 
the  same  kind  as  that  which  was  ordinarily 
used.  Sawdust  end  slabs  were  used  for  fuel, 
according  to  the  stipulation,  and  for  aught 
tbat  appears  to  the  contrary  other  wood  fuel 
might  have  been  obtained  at  reasonable  ex- 
pense. The  burden  was,  as  before  stated,  on 
the  appellants  to  show  that  there  was  a  real 
necessity  for  the  Sunday  work,  and  we  cannot 
say  that  the  trial  court  was  not  warranted 
in  drawing  an  inference  from  the  agreed 
statement  of  facts  that  no  real  necessity  for 
the  work  was  proved. 

The  Judgment  is  therefore  affirmed. 


CLINTON  V.  MODERN  WOODMEN  OF 
AMERICA.     (No.  117.) 

(Supreme  Court  of  Arkansas.     July  3,  1916.) 

iNSCBAIfCE    «=>720— FbaTBBNAI,    iNStrBANCX— 

Deliveby  of  CEBTrncATE— NECESsmr. 
Where  the  by-laws  of  a  fraternal  benefit  so- 
ciety contained  the  provision  that  a  member's 
certificate  should  not  be  effective  until  delivery 
to  insured  while  in  sound  health,  etc.,  and  there 
was  no  delivery  of  the  certiiicate  by  the  cUrk 
of  the  applicant's  lodge,  and  no  attempt  made  to 
ascertain  the  applicnnt's  health,  who  had  been 
taken  ill  with  appendicitis  immediately  upon  re- 
ceipt of  the  certificate  by  the  clerk  from  the 
home  office,  and  died  the  next  day,  the  society 
was  not  liable  for  the  death  benefit. 

[Ed.  Note.— EV)r  other  cases,  see  Insurance, 
Cent.  Dig.  i  1856;    Dec.  Dig.  «=»720.] 


Marcellus  L.  Davis,  Judge. 

Suit  by  Mrs.  Maud  G.  Clinton  against  th6 
Modern  Woodmen  of  America.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Judg- 
ment affirmed. 

Jno.  B.  Crownover,  of  Dardanelle,  for  ap- 
pellant. Truman  Plantz,  of  Warsaw,  111., 
George  Q.  Perrin,  of"*Rock  Island,  111.,  and 
Jas.  A.  Gray,  of  Little  Rock,  for  appellee. 

SMITH,  J.  Appellant  brought  suit  to  re- 
cover upon  a  certificate  of  insurance  Issued 
in  her  favor  upon  the  life  of  Walter  W.  Clin- 
ton, her  husband.  The  company  against  which 
Judgment  was  prayed  is  a  fraternal  beneficia- 
ry society,  and  defended  the  snlt  upon  numer- 
ous grounds.  Among  other  defenses  Inter- 
posed was  that  Clinton,  In  his  written  ap- 
plication to  become  a  member  of  the  defend- 
ant society,  had  given  hla  assent  that  his 
application  should  be  governed  by  the  by- 
laws of  the  society,  and  that  no  claim  of 
benefit  should  be  made  by  himself,  or  his 
beneficiary,  until  his  application  for  member- 
ship had  been  approved,  and  he  had  been 
regularly  adopted  into  the  society  in  accord- 
ance with  the  ritual  thereof,  and  his  certifi- 
cate of  membership  manually  delivered  to 
him  by  the  camp  clerk  while  he  was  in  sound 
health.  These  by-laws  were  offered  In  evi- 
dence, and  contained  the  provisions  that  the 
liability  of  the  society  fOr  the  payment  of 
benefits  upon  the  death  of  a  member  should 
not  begin  nntil  the  applicant  had  received 
and  signed  his  certificate  while  in  good 
health,  and  that  the  certliflcate  should  not  be 
of  any  force  or  effect  until  the  adoption  cere? 
mony  provided  in  the  ritual  of  the  order  had 
been  performed,  and  that  upon  the  adoption 
of  such  member  he  should  pay  the  dues  for 
the  current  month,  which  inducted  the  per 
capita  tax  and  the  sanatorium  tax,  and  that 
the  payment  of  these  dues  should  be  made 
before  the  policy  should  be  effective.  Sec- 
tion 39  of  the  by-laws  provides  that  no  of- 
ficer of  the  society,  nor  any  local  camp 
officer  or  member  thereof,  is  authorized  or 
permitted  to  waive  any  of  the  provisions  of 
the  by-laws,  of  the  society  which  relate  to 
the  contract  between  the  member  and  the 
society.  The  proof  shows  tlmt  Clinton's  ap- 
plication to  become  a  member  was  made  in 
March  20, 1915,  and  that  the  application  was 
accepted,  and  that  the  benefit  or  member- 
ship certificate  was  issued  thereon  March  31, 
1915k  and  was  mailed  on  that  day  to  L.  C. 
Adams,  clerk  of  the  local  camp  at  Dardanelle, 
and  was  received  by  that  officer  on  Friday 
night  after  supper.  Clinton  became  ill  Thurs- 
day night  or  Friday  morning,  and  called  a 
physician  to  see  him  about  noon  Friday,  April 
2d,  when  it  was  discovered  that  he  was  suffer- 
ing from  an  attack  of  appendicitis,  and  he  was 
carried  to  Uttle  Rock  the  following  day  for 
an  operation,  and  died  on  the  following  Mon- 
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day.  The  clerk  of  the  local  camp  never  saw 
Clinton  after  the  receipt  of  the  certificate, 
and  the  certificate  was  never  delivered  to  nor 
signed  by  Clinton.  Clinton  never  paid  the 
first  assessment,  nor  the  camp  dues,  nor  was 
he  adopted  Into  the  order  In  accordance  with 
its  ritual,  nor  was  any  attempt  made  to  de- 
liver the  policy  by  the  camp  clerk.  There 
was  proof,  however,  that  the  camp  clerk  bad 
the  certificates  of  several  members  in  bis 
possession,  and  that  the  certificate  of  at  least 
one  of  these  members  had  never  been  deliver- 
ed to  that  member,  but  had  always  been  re- 
tained In  the  possession  of  the  camp  derk. 
At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  In  favor  of  the  defendant 
Insurance  company,  and  this  appeal  has  been 
prosecuted  from  the  Judgment  pronounced 
thereon. 

There  appears  to  be  a  great  many  cases 
which  discuss  the  legal  principles  which 
control  the  decision  of  this  case,  and  we  have 
been  cited  to  a  number  of  them  In  the  briefs. 
We  find  no  occasion,  however,  to  go  beyond 
the  decisions  of  our  own  court  for  cases 
which  announce  these  principles.  Two  cases, 
which  are  apparently  exactly  In  point,  are 
Woodmen  of  the  World  v.  Hall,  104  Ark.  638, 
148  S.  W.  626,  41  li.  R.  A.  (N.  S.)  517,  and 
Peebles  v.  Eminent  Household  of  Columbian 
Woodmen,  111  Ark.  435,  164  S.  W.  296.  In 
the  first  cited  case  there  is  set  out  the  pro- 
visions of  the  application  and  of  the  by-laws, 
which  are  almost  Identical  with  those  In- 
volved In  this  litigation.  It  was  there  held 
that  o(Mnpllance  with  these  rules  and  by- 
laws was  a  condition  precedent,  and  that 
there  was  no  valid  contract  of  insurance  until 
they  had  been  complied  with. 

The  question  of  waiver  was  raised  there, 
as  It  Is  here,  but  the  court  there  said: 

"But  it  Is  well  settled  by  the  weight  of  au- 
thority that  the  officers  and  subordinate  lodges 
of  a  mutual  benefit  association  have  no  author- 
i^  to  waive  the  provisions  of  its  by-laws  and 
constitution  which  relate  to  the  substance  of  the 
contract  between  the  applicant  and  the  associa- 
aon." 

In  the  case  of  Peebles  v.  Eknlnent  House- 
hold of  Columbian  Woodmen,  supra,  the  by- 
laws contained  the  provision  that  the  cer- 
tificate should  not  be  effective  until  its  de- 
livery to  the  Insured  while  in  good  health. 
We  discussed  tbere  the  meaning  and  object  of 
this  provision,  and  we  there  said  that  this  con- 
dition was  placed  in  the  policy  for  the  bene- 
fit of  the  Insurance  association,  and  that  it 
was  Intended  thereby  that  the  representative 
of  the  order  sbould  ascertain  for  the  order 
whether  the  proposed  member  was,  in  fact, 
In  good  health,  and  while  It  was  there  held 
that  subordinate  officers  and  lodges  might 
become  the  agent  of  the  governing  body  in 
the  discharge  of  administrative  duties,  and 
might,  in  the  discharge  of  these  duties,  estog 
the  company  to  deny  that  they  had  been  per- 
formed, It  was  there  recognlised  that  the  pro- 


vision for  the  performance  of  these  duties  was 
valid,  and  compliance  with  the  terms  there- 
of a  condition  precedent.  But  it  was  there 
held  that  the  conduct  of  the  officer  of  the 
local  lodge,  whose  duty  It  was  to  ascertain 
whether  the  member  was  In  good  health  at 
the  time  of  the  delivery  of  the  certificate  to 
him,  was  such  as  to  make  a  questl<«  for  the 
decision  of  the  Jury  as  to  whether  the  com- 
pany was  estopped  from  denying  that  the  lo- 
cal officer  had  discharged  that  duty.  But  It 
was  there  held.  In  effect,  that  the  certificate 
was  not  in  force  until  that  duty  had  been 
performed.  The  duty  there  to  be  performed 
by  the  officer  of  the  subordinate  lodge  was 
to  ascertain  that  the  member  was  in  good 
health  at  the  time  of  the  delivery  of  the 
certificate,  and  the  evidence  in  that  case 
presented  a  question  of  fact  for  the  decision 
of  the  Jury  as  to  whether  the  duty  had  been 
discharged.  Here  there  was  no  delivery  of  the 
policy,  nor  attempt  to  ascertain  the  health 
of  the  applicant.  Indeed,  such  effort  would 
have  disclosed  that  the  applicant  was  not  In 
good  health,  and  it  would  therefore  have 
been  the  duty  of  the  local  officer  to  refrain 
from  making  the  delivery. 

It  appears,  therefore,  that  the  verdict  was 
properly  directed,  and  the  Judgment  of  the 
court  below  will  be  affirmed. 


EQUITABLE  SURETY  CO.  ▼.  WIMON 
et  aL     (No.  60.) 

(Supreme  Court  of  Arkansas.    June  12,  1916.) 

1.  Pakties  4cs»96(1)  —  IicPBOFBH  Joinder  — 
Waiveb. 

Where  the  complaint  states  a  cause  of  ac- 
tion within  the  Jurisdiction  of  the  court  and 
there  is  no  answer  or  demurrer  for  improper 
joinder  or  incapacity  of  parties,  such  issues  are 
deemed  waived,  under  Klrby's  Dig.  {{  6093- 
6096. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  P  167,  169,  170,  172,  173;  Do&  Dig. 
«=>96{1).] 

2.  Appeal  and  Ebbob  «=>281(1),  544(1)  — 
Scope  of  Review— Pbesebvation  of  Ex- 
ceptions. 

On  appeal  the  court  can  consider,  in  the 
absence  of  motion  for  new  trial  and  bill  of 
exceptions,  only  errors  apparent  on  the  face 
of  the  record,  so  that,  where  the  record  shows 
that  evidence  was  taken  before  default  judg- 
ment, defendant  would  not  be  heard  to  complain 
that  no  evidence  was  taken. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  JS  1650,  1654,  1«7.  3281, 
2412,  2417 ;   Dec  Dig.  «=s>281(l),  644a).] 

Appeal  from  Circuit  Court,  Tell  County; 
M.  li.  Davis,  Judge. 

Action  by  T.  E.  Wilson  and  others  against 
the  Equitable  Surety  Company.  Judgment 
for  plalntitCs,  and  defendant  appeals.  Af> 
finned. 

A.  N.  Falls  and  T.  ^  Wilson,  as  c(Hnml9- 
sioners  of  public  buildings  for  Yell  county. 
Ark.,  entered  into  a  oontract  with  the  firm 
of  R.  L.  Wright  &  Co.,  of  Dallas,  Tex.,  to 
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erect  and  complete  a  eonrtbouse  and  Jail 
building  for  the  DatdaneUe  district  of  Tell 
county.  Among  otlier  proTisions  of  the  con* 
tract  tbe  contractor  a^eed  to  provide  all 
materials  used  in  the  building  and  to  com- 
plete the  bntldlag  according  to  the  plan»  and 
Bpedflcatlona  prepared  by  a  certain  architect 
employed  by  the  commissioners.  The  con- 
tractor,  as  principal,  and  appellant,  as  sur- 
ety, executed  a  bond  to  T.  £.  Wilson,  one  of 
the  commissioners,  one  of  the  provisions  of 
whlcb.  was  that: 

"If  the  said  principal  shall  perform  said  con- 
tract according  to  the  terms,  covenants  and 
conditiona  thereof  •  •  *  then  this  obllKn- 
tion  shall  be  void,  otherwise  to  remain  in  fall 
force    and  ^ect." 

Tbla  suit  was  inatituted  by  the  ai^ellees 
In  tbe  Tell  circuit  court.  It  was  alleged, 
among  other  things,  that  the  contractor  was 
a  nonresident  of  this  state  and  Insolvent; 
that  the  commissioners  had  fulfilled  all  the 
conditions  required  of  them  by  the  contract 
and  bond.  They  alleged  that  the  contractor 
bad  failed  to  complete  the  building  accord- 
ing to  tbe  contract  "by  refusing  to  build  a 
concrete  coal  room  tn  the  basement  thereof, 
which  would  cost  $800,"  and  that  the  con- 
tractor had  put  on  the  roof  of  the  building 
"in  such  a  negligent  manner  that  It  has 
caused  a  leakage,  which  has  damaged  said 
building  in  the  sum  of  $500" ;  that  the  con- 
tractor had  refused  to  pay  for  the  damage 
and  to  repair  the  roof;  that  the  contractor 
bad  entered  into  a  contract  with  tbe  Cole 
Manufacturing  Company  to  furnish  mate- 
rials and  articles  required  under  the  pro- 
visions of  the  contract,  and  had  purchased 
and  received  from  the  Cole  Manufacturing 
Company  materials  used  In  the  construction 
of  the  building  of  the  aggregate  value  of 
$695.50,  and  was  due  the  Cole  Manufacturing 
Company  the  sum  of  $328.30  as  a  balance  on 
materials  furnished  according  to  the  state- 
ment attached  to  the  complaint  and  marked 
"Exhibit  B";  that  the  contractor,  although 
requested,  had  refused  and  neglected  to  pay 
tbe  account.  Appellees  alleged  that  they 
bad  notified  appellant  of  tbe  failure  of  Its 
principal,  tbe  contractor,  to  pay  for  the 
niaterlals  used  In  the  construction  of  the 
courthouse  and  the  failure  to  perform  the 
contract  In  tbe  particulars  alleged  in  the 
complaint  as  Under  the  terms  of  the  con- 
tract they  were  required  to  do.  Appellees 
prayed  for  Judgment  for  the  respective  sums 
alleged  to  be  due,  aggregating  $1,128.30. 
Summons  was  duly  served  on  the  appellant 
Tbe  Judgment  recites: 

"And,  it  further  appearing  to  the  court  that 
the  said  defendant,  the  Equitable  Surety  Com- 
pany, has  wholly  biiled  to  plead,  answer,  or  de- 
mur, although  the  time  allowed  by  law  for  the 
filing  of  the  said  answer  or  demurrer  la  passed, 
this  cause  is  then  heard  by  thte  court  upon  the 
complaint,  with  the  amendment  thereto  and  th« 
exhibits  filed  and  the  oral  testimony  of  A.  N. 
Kails,  one  of  the  commissioners,  and  one  of  the 


plaintiffB  herein,  from  which  testimony  and 
pro^  the  court  doth  find  that  A.  V.  Falls  and  T. 
E.  Wilson,  as  building  commissioners  for  tbe 
Dardanelle  district  of  Tell  county.  Ark., 
regularly  entered  into  a  contract  with  ^  K. 
Wright  &  Co.,  of  DaUas,  Tex.,  for  the  con- 
struction of  a  courthouse  building  in  tbe  city 
of  Dardanelle,  Ark.,  according  to  the  plana  and 
spedfications  farnished  them ;  that  the  said  R. 
Il  Wright  &  Co.  executed  to  the  commission- 
ers a  bond,  guaranteeing  the  faithful  perform- 
ance of  their  contract  with  the  Equitable  Sure- 
ty Company,  the  defendant  hereiq,  surety  there- 
on." 

Then  follow  recitals  that  the  contractor 
had  been  declared  a  bankrupt;  that  he  was 
a  nonresident  of  the  state,  and  had  no  prop- 
erty therein  stfbject  to  execution;  that  tbe 
contractor  had  failed  to  comply  with  the 
terms  of  Its  contract  specifying  the  partic- 
ulars, to  the  damage  of  the  county  In  the 
sum  of  $800,  and  had  failed  to  pay  the  Cole 
Manufacturing  Company  the  sum  of  $328.30, 
the  balance  due  It  for  material,  as  shown  by 
the  Itemized  statement  of  account  filed  as 
a  part  of  the  evidence  in  the  cause.  Then 
follows  a  recital  showing  the  entry  of  tbe 
judgment  in  favor  of  the  commissioners  for 
the  sum  of  $800,  and  In  favor  of  tbe  Cole 
Manufacturing  Company  In  the  sum  of  $328.- 
30.  Appellant  prayed  an  appeal,  and  same 
was  granted  by  the  derk  of  this  court. 

John  M.  Parker,  of  Dardanelle,  for  appel- 
lant. Ik  C'  Hall,  of  Dardanelle,  for  appel- 
lees. 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  appellant  eostends  that,  In- 
asmuch as  tbe  claims  sued  on  were  held  by 
different  persons,  they  could  not  be  joined  In 
one  complaint ;  that  tbe  complaint  therefore, 
upon  its  face,  shows  a  misjoinder  of  parties. 
Appellant  also  contends  that  appellees  Wil- 
son and  Falls  were  not  proper  parties,  that 
they  had  no  Interest  In  the  matter  complain- 
ed of,  and  that  tbe  suit  should  have  been 
brought  in  the  name  of  the  state  of  Arkansas 
for  the  use  of  Tell  county.  The  complaint 
states  a  cause  of  action  within  the  Jurisdic- 
tion of  the  court;  and,  as  there  was  no 
answer  or  demurrer  raising  these  Issues  now 
insisted  on  by  appellant,  same  "shall  be 
deemed  to  have  been  waived."  Sections 
6093-6096,  Klrby's  Digest 

[2]  Appellant  also  contends  that  no  proof 
was  taken  as  to  the  amount  and  justness  of 
appellee's  claim.  But  the  judgment  recites 
that  the  cause  was  heard  ui)on  the  exhibits 
and  the  oral  testimony  of  A.  N.  Falls.  There 
was  no  motion  for  a  new  trial  and  no  bill  of 
exceptions,  and  we  can  <Mily  consider  errors 
in  the  rendition  of  the  Judgment  which  are 
apparent  on  the  record.  Haglln  v.  Atkinson- 
WllUams  Hdw.  Co.,  93  Ark.  85, 124  S.  W.  518. 

As  no  errors  appear  on  the  face  of  the 
record  showing  the  judgment  to  be  erroneous, 
it  must  be  affirmed. 
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DKEW    COUNTT   TIMBER   CO.    et   ai   v. 

BOARD   OF  EQUALIZATION   OF 

CliEVELAND  COUNTY.    (No.  89.) 

(Supreme  Court  of  Arkansas,    June  26,  1916.) 

1.  JuBY   <8=>10— Right  to  Trial  bt  Jtjbt. 

The  statutory  right  of  trial  by  jury  is  con- 
Gned  to  cases  which  at  common  law  were  so  tri- 
able before  the  adoptioo  of  the  Constitutioo. 

[Ed.  Note.— Por  other  cases,  see  Jury,  Cent 
Dig.  §§  15,  16.  27%;    Dec.  Dig.  <S=>10.] 

2.  Taxation  ^=»466  — Board  op  Eqttai-tza- 
TiON— Power— Statute. 

A  county  board  of  equalization,  being  creat- 
ed by  statute,  can  perform  no  act  not  specially 
authorized  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  829,  830;    Dec.  Dig.  «=»468.] 

3.  Taxation  ®=»4&3(1)— Board  of  Equaliza- 
tion—Wbonqfol  Assessment— Review. 

A  taxpayer,  aggrieved  at  the  action  of  the 
board  of  equalization  in  valuation  of  property, 
may  apply  to  the  county  court  for  reliet,  ana 
in  turn  appeal  to  tlie  circuit  court 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  876 ;  Dec.  Dig.  <S=»493(1) ;  Appeal 
and  Error,  Cent.  Dig.  {  141.] 

4.  JuBi  ®=>19(17)— Right  to  Trial  bt  Jury 
—Action  to  Reduce  Valuation  of  Prop- 
erty. 

In  an  action  for  reduction  of  valuation  of 
timber  lands  by  the  county  board  of  equaliza- 
tion, a  taxpayer  has  no  right  to  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  125;   Dec.  Dig.  <8=>19(17).] 

5.  Taxation  <S=>40(8)— Constitutionai,  Eb- 
quibemeitts  —  equality  —  dlsobimina- 
TiON  AS  TO  Valuation. 

Under  Const,  art.  16,  §  6,  providing  that 
property  shall  be  taxed  according  to  value,  and 
that  one  species  shall  not  be  taxed  higher  than 
another  of  equal  value,  which  shall  be  ascertain- 
ed in  suchi  manner  as  the  Qeneral  Assembly 
shall  direct,  and  Kirby's  Dig.  §  7008,  providing 
that  the  county  board  of  equalization  shall 
raise  or  lower  valuation  as  compared  with 
average  valuation,  having  regard  to  the  relative 
situation,  soil,  improvements,  and  natural  and 
artificial  advantages,  where  the  board  of  equal- 
ization a'pplied  an  arbitrary  classification  to  tim- 
ber lands,  without  due  regard  to  the  relative 
situation,  quality  of  soil,  improvements,  natural 
or  artificial  advantages,  the  quality  of  standing 
timber,  and  other  dements  entering  into  and 
constituting  the  value  of  the  land,  or  the  value 
of  agricultural  lands  worth  as  much  or  more, 
which  were  given  a  lower  value,  a  valuetian 
being  essential  for  taxation  of  land,  although 
the  assessment  was  less  than  the  actual  market 
value,  and  the  board  considered  logging  condi- 
tions and  everything  necessary  to  value  timber 
lands  among  themselves,  there  was  an  unlawful 
discrimination  between  the  valuation  of  plain- 
tiff's lands  and  other  real  property  ot  the 
county. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fj  79,  80;   Dec.  Dig.  «=5»40(8).] 

Appeal  from  Circuit  Ciourt,  Cleveland 
County;  Turner  Butler,  Judge. 

Action  by  the  Drew  County  Timber  (Com- 
pany and  others  against  the  Board  of  Equali- 
zation of  Cleveland  County.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Reversed 
and  remanded. 


Wilifamson  A  WUllAmson,  of  Montioello, 
tor  appellants.  Wallace  Davis,  Atty.  Orai., 
Hamilton  Moses,  Atst  Atty.  Gi«ii.,  and  E.  h. 
(Tompere,  of  Hamburg,  for  appellee. 

HART,  J.  Appellants  own  6,741  acres  of 
timber  land  in  Cleveland  county.  Art  The 
board  of  equalization  raised  the  assessment 
on  their  lands  to  ?5  per  acre.  Appellants  ap- 
plied to  the  county  court  for  a  reduction  to 
$S  per  acre.  Their  application  was  denied 
by  the  county  court,  and  they  appealed  to 
the  circuit  court.  The  drcnlt  court  denied 
them  relief,  and  they  have  appealed  to  this 
court 

[1-4]  They  first  contend  that  the  dreuit 
court  erred  in  refusing  them  a  trial  by  Jury. 
There  is  no  merit  la  this  contention.  The 
Statutory  right  of  trial  by  Jury  is  confined  to 
cases  which  at  common  law  were  so  triable 
before  the  adoption  of  the  Constitution. 
State  V.  ChnrchlU,  48  Ark.  426,  3  S.  W.  352, 
880;  Wheat  v.  Smith,  50  Ark.  266,  7  S.  W. 
161.  Boards  of  equalization  are  creatures  of 
the  statute,  and  they  can  perform  no  act  ex- 
cept such  as  they  are  specially  authorized  to 
do.  The  taxpayer  aggrieved  at  the  action  of 
Uie  board  of  equalization  may  apply  to  the 
county  court  for  relief,  and  in  turn  appeal  to 
the  circuit  court,  but  he  has  no  right  to  a 
trial  by  jury.  Clay  CJounty  t.  Brown  Lum- 
ber Go.,  90  Ark.  413,  119  S.  W.  251;  Board 
of  Equalization  Cases,  49  Ark.  518,  6  S.  W.  1. 

[5]  It  is  next  contended  by  counsel  for  ap- 
pellants that  the  board  of  equalization  acted 
on  a  fundamentally  wrong  principle  in  valu- 
ing their  lands,  and  that  the  values  placed 
upon  them  were  arbitrary  and  capricious  as 
compared  with  the  average  valuation  of  the 
other  real  property  situated  In  the  county  or 
In  the  townships  where  their  lands  are  situ- 
ated. Article  16,  section  5,  of  our  Constitu- 
tion, provides  that  all  property  subject  to 
taxation  shall  be  taxed  according  to  its  val- 
ue, and  that  no  one  spedes  of  property  shall 
be  taxed  higher  than  another  spedes  of 
property  of  equal  value.  The  section  pro- 
vides that  the  value  shall  be  ascertained  In 
such  manner  as  the  Oeneral  Assembly  shall 
direct  making  the  same  equal  and  uniform 
throughout  the  state.  Section  7008  of  Kir- 
by's Digest  provides  tliat  the  county  board  of 
equalization  shall  raise  the  valuation  of  such 
tracts  of  real  property  as  in  the  opinion  of 
the  board  have  be«i  returned  below  their 
true  value  to  such  price  as  may  be  deemed 
to  be  the  true  value  thereof,  agreeably  to 
the  requirements  of  the  statute  in  regard  to 
the  valuation  of  real  property.  The  section 
also  provides  that  the  board  may  reduce  the 
valuation  of  such  tracts  as  in  the  opinion  of 
the  board  have  been  returned  above  their 
value  as  compared  with  the  avnage  valua- 
tion of  the  real  property  of  such  county,  hav- 
ing due  regard  to  the  relative  situation,  qnal- 
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Uy  of  soil,  bnptoT^nents,  and  mitnitil  and 
artificial  advantages. 

It  is  the  coatenMon  of  counsel  for  appel- 
lants that  the  undisputed  evidence  shows 
that  the  hoard  discrisiinated  against  tbeir 
lands  -within  the  meahlng  of  the  rule  laid 
down  in  Ex  parte  H^  Smith  &  Van  Baren 
Bridge  Co..  62  Ark.  461,  36  S.  W.  1060,  and 
Am.  Bauxite  Co,  v.  Board  of  Equalization  of 
Saline  County,  177  S.  W.  1151,  construing 
the  section  of  the  Constitution  and  statutes 
above  referred  to.  Appellants  owned  tim- 
ber lands  In  three  townships  in  the  county. 
Their  holdings  comprised  5,741  acres;  Brad* 
ley  County  Lumber  Company  owned  8,010 
acres;  Warren  Veiiicle  Stock  Company  owns 
837  acres;  Southern  Lumber  Company  owns 
281  acres;  and  the  Gates  Lumber  Company 
owns  160  acres.  Ali  these  lands  are  timber 
lands  and  are  of  the  same  general  character. 
Most  of  these  timber  lands  were  assessed  at 
$5  an  acre.  Appellants  endeavored  to  have 
their  lands  assessed  at  |S  an  acre,  but  the 
board  of  equalization  placed  the  aaseasment 
at  $5,  except  184  acres,  which  they  raised  to 
$4  an  acre.  All  the  other  lands  in  the  three 
townships  were  assessed  at  a  uniform  value 
of  $2.25  Tfer  acre.  The  appellants  and  the 
other  companies'  above  mentioned  were  tbe 
only  owners  of  extensive  tracts  of  timber 
lands  in  the  county.  The  other  lands  were 
agricultural  lands,  and  the  three  townships 
in  which  appellants'  timber  lands  are  situ- 
ated are  thickly  settled.  The  board,  in 
placing  a  value  upon  the  timber  lands,  took 
into  consideration  the  logging  conditions  and 
everything  else  that  would  tend  to  affect  the 
value  of  timber  lands.  This  was  right  It 
was  shown  that  large  tracts  of  timber  lands, 
situated  in  a  body  and  owned  by  the  same 
person  were  of  much  greater  value  than 
smaller  tracts  owned  by  separate  persons  and 
which  do  not  lie  in  a  body.  The  reason  is 
that  the  only  practical  way  to  log  the  lands 
is  to  build  tramroads  into  the  timber,  and 
this  can  only  be  successfully  done  when  one 
person  or  corporation  owns  a  large  body  of 
land.  It  may  be  stated  here  that  the  evi- 
dence shows  that  all  the  lands  were  assessed 
at  less  than  their  market  value  Our  stat- 
utes provide  that  the  board  may  actually 
enter  upon  and  view  the  property  when  they 
are  not  fully  satisfied  of  its  true  value,  but 
the  board  is  not  required  to  make  the  valua- 
tion from  MH:ual  view.  The  board  however, 
is  required,  in  making  the  valuation  to  have 
due  regard  to  the  relative  situation,  quality 
ot  soil,  Improvements,  and  natural  or  artifl- 


cial  advantages.  In  short,  it  must  consider 
the  advantages  or  disadvantages  ol  location, 
the  quality  of  soil,  the  quantity  and  quality 
of  standing  timber,  as  well  as  all  other  ele- 
ments which  enter  into  and  constitute  the 
value  of  the  land.  These  are  the  plainly  ex- 
pressed rules  and  principles  upon  which  our 
Constitution  and  statutes  contemplate  that 
the  valuation  shall  be  made. 

The  undisputed  evidence  shows  these  prin- 
ciples were  Ignored  and  disregarded,  and  an 
arbitrary  classification  was  applied  to  timber 
lands  as  compared  to  the  average  valuation 
of  the  real  property  of  the  county.  A  valua- 
tion is  essential  to  laying  the  foundation  for 
taxing  land,  and  the  board  has  no  authority 
to  discriminate  against  one  tract  and  favor 
all  other  property  of  the  same  kind  in  the 
county.  The  members  of  the  board  attempt- 
ed to  fix  the  value  of  all  the  timber  lands  on 
the  same  basis,  but  they  adopted  a  wholly 
different  basis  of  value  for  agricultural 
land.  It  is  true  one  of  the  members  of  the 
board  testified  that  cut-over  lands  were  not 
worth  more  than  J2.25  per  acre  as  comiwred 
with  timber  land,  but  on  cross-examination 
it  developed  that  what  he  meant  was  that 
lands  from  which  all  merchantable  timber 
had  been  cut  and  removed,  and  which  were 
not  susceptible  of  cultivation,  or  which  had 
not  been  put  in  cultivation,  were  not  worth 
more  than  $2.25  per  acre.  The  undisputed 
evidence,  however,  sho^vs  that  the  three 
townships  in  which  the  timber  lands  of  ap- 
pellants were  situated  were  thickly  settled, 
and  that  a  greater  majority  of  the  lands 
therein  were  agricultural  lands.  The  undis- 
puted evidence  is  that  the  agricultural  lands 
were  worth  as  much  or  more  than  the  timber 
lands.  The  board,  therefore,  placed  a  valua- 
tion ujwn  the  timber  lands  which  would 
necessarily  operate  unjustly  and  unequally. 
Real  estate  must  be  valued  In  the  manner 
and  upon  the  principles  prescribed  by  our 
Constitution  and  statutes.  While  all  the 
lands  were  assessed  at  a  value  lower  than 
their  true  market  value,  still,  in  our  opinion, 
the  undisputed  evidence  shows  that  the  lands 
of  appellant  were  returned  above  their  true 
value  as  compared  with  the  average  valua- 
tion of  the  real  property  of  the  county. 

The  assessor  and  board  had  no  right  to 
make  discrimination  in 'the  assessment  and 
equalization  of  values  of  real  estate.  It  fol- 
lows that  the  Judgment  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  the 
circuit  court  to  make  the  reduction  asked  for 
by  appellants. 
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HOTJ.AND  V.  STATE.    (No.  4102.) 

(Court  of  Criminal  Appeals  of  Texas.    May  81, 

1915.  On   Motion  for  Rehearing,  June  21, 

1916.  Dissenting  Opinion  July  8,  1916.) 

1.  Criminal  I>aw  i3=3982  —  Susfenbion  ot 
Sentence— BuBDiiN  of  Pbooip  op  Pbisoneb's 

Reputation. 
TJnder  Vernon's  Ann.  Code  Or.  Proc.  1916, 
arts.  865b,  S65c,  providing  that  in  no  case  shall 
sentence  be  suspended  except  when  the  proof  shall 
show  and  the  jury  shall  find  that  the  defendant 
has  never  before  been  convicted  of  a  felony, 
the  burden  of  proving  that  accused  has  never 
been  convicted  of  a  felony  is  upon  accused. 

[Ed.  Note.-^For  other  cases,  see  Criminal 
I<aw,  Cent.  Dig.  fi  2500,  2601;  Dec.  Dig.  «=» 
982.] 

2.  Criminal  Law  ig=>982  —  Suspended  Sen-- 
tence— Evidence. 

When  accused  properly  pleads  for  suspended 
sentence,  the  state  may  introduce  testimony  as 
to  the  general  bad  reputation  of  accused,  and 
also  prove  specific  instances  of  crimes,  even  mi- 
nor misdemeanors  and  the  general  conduct,  hab- 
its, etc.,  of  accused,  so  that  the  jury,  from  all 
the  testimony,  even  if  accused  has  never  before 
been  convicted  of  a  felony,  can  determine  wheth- 
er or  not  in  their  discretion  they  will  recom- 
mend a  suspension  of  sentence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2500,  2501;  Dec.  Dig.  «=» 
982.] 

3.  Criminal  Law  $=9982  —  Sxtspknded  Sen- 
tence—Evidence. 

Upon  application  for  suspended  sentence, 
purely  hearsay  testimony,  as  distingnished  from 
general  reputation  or  specific  acts  of  accused 
within  the  knowledge  of  the  witness,  is  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2500,  2501;  Dec.  Dig.  «=» 

4.  Criminal  Law  <S=>982  —  Suspended  Sen- 
tence— Evidence. 

The  court  should  be  libwal  in  allowing  testi- 
mony by  the  state  upon  question  of  accused's 
reputation,  habits,  and  commission  of  previous 
felony,  and  such  proof  may  be  introduced  at  the 
time  of  proving  the  offense  itself. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2500,  2501;    Dec.  Dig.  «=» 

5.  Criminal  Law  $=9982  —  Suspended  Sen- 
tence—Evidence. 

Upon  application  by  accused  for  suspended 
sentence  if  when  the  state  offers  proof  of  his 
habits,  reputation,  etc.,  he  withdraws  his  ap- 
plication, the  court  should  permit  no  such  proof. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  2500,  2601 ;  Dec.  Dig.  «=» 
982.] 

6.  Criminal  Law  «e99S2  —  Suspended  Sen- 
tence—Evidence. 

Under  Vernon's  Ann.  Code  Or.  Proc.  1916, 
arts.  8ti5b,  865c,  upon  application  for  suspended 
sentence,  where  accused  fails  to  prove  that  be 
has  never  been  convicted  of  a  felony,  the  jury 
may  not  pass  on  the  question  of  recommending  a 
suspended  sentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2500,  2501 ;  Dec.  Dig.  «=> 
982.] 

On  Motion  for  Rehearing. 

7.  Criminal  Law  €=3ll69(l)  —  Appeal  and 
Ebbob— Hearsat  Testimony. 

On  application  for  suspended  sentence  in 
burglary  trial,  where  evidence  of  guilt  was  clear 
and   accused  offered   no  testimony  as  to   good 


reputation  or  not  having  been  oonvieted  of  fel- 
ony, and  the  jury  assessed  the  lowest  punish- 
ment the  admission  of  hearsay  testimony  as  to 
accused's  photograph  being  in  a  rogues'  gaUery 
was  harmleoa  error. 

[Ed.  Note.- For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  {  313T ;  Dec.  Dig.  «s>1169(l).] 

Davidaon,  J.,  dissenting. 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt.  B.  Seay,  Judge. 

Herschall  Holland  was  convicted  of  burg- 
lary, and  appeals.    Affirmed. 

H.  Reed  Williams,  of  Dallas,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gea,  for  tbe 
State. 

PRENDER6AST,  P.  J.  .^pellant  waa 
convicted  of  burglary,  and  assessed  the  low- 
est punishment  The  evidence  was  amply 
sufficient  to  sustain  the  verdict  We  see  no 
necessity  of  reciting  it. 

Appellant,  on  the  eve  of  the  trial,  filed  bis 
sworn  plea,  seeking  a  susfpenslon  of  his  sen- 
tence In  case  he  was  convicted.  When  this  is 
the  case,  the  statute  enacts  (article  S8oc^ 
Vernon's  C.  0.  P.)  that: 

"The  court  shall  permit  testimony  •  •  • 
as  to  the  {;eneral  reputation  of  defendant  to  en- 
able the  jury  to  determine  whether  to  recom- 
mend a  suspension  of  sentence,  and  as  to  wheth- 
er the  defendant  has  ever  before  been  convicted 
of  a  felony." 

The  statute  also  enacts  (article  865b) : 
"That  in  no  case  shall  sentence  be  sospended 
except  when  the  proof  shall  show,  and  the  jury 
shall  find  in  their  verdict  that  the  defendant  has 
never  before  been  convicted  of  a  felony  in  this 
state  or  any  other  state." 

[1]  We  bare  r^eatedly  construed  these 
statutes  in  our  previous  decisions.  It  la 
unnecessary  to  collate  them  here.  la  the 
particular  mentioned,  we  think  the  statute 
means  what  it  says  and  says  what  it  means; 
that  Is,  that  it  Is  incumbent  upon  an  accused 
himself  when  be  pleads  for  a  suspended  sen- 
tence to  prove  that  he  has  never  before  been 
convicted  of  a  felony  in  this  or  any  other 
state.  Under  the  statute,  no  presumption  is 
indulged  In  bis  favor  that  he  has  not  so  com- 
mitted a  felony.  He  must  prove  It  If  there 
is  no  proof  of  this  fact,  then  the  court  should 
not  submit  the  issue  of  suspended  sentence  to 
the  jury  for  a  finding  at  all,  and  that  was  the 
case  in  this  Instance. 

[2,  3]  Whenever  an  accused  pleads  for  a 
suspended  sentence  by  proper  sworn  ple&  In 
time,  the  statute  is  clear  when  it  says  that 
the  court  shall  permit  testimony  as  to  the 
general  reputation  of  the  accused,  to  enable 
the  jBry  to  determine  whether  or  not  to  rec- 
ommend a  suspension  of  the  sentence.  We 
think  this  Is  clear,  and  means  what  it  says. 
And,  taking  the  whole  statute  and  the  object 
and  purpose  of  it,  we  bave  beld,  and  still 
bold,  tliat  not  only  can  the  state  introduce 
testimony  as  to  the  general  bad  reputation 
of  ah  accused,  but  can  also  prove  specific  In- 
stances of  crimes,  even  minor  mlsdemeaDoci 


«=»For  other  cases  see  same  topic  and  KEY-NUMBBR  in  aU  Key-Numbered  DlgesU  and  Indexes 
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and  the  geoecal  coodnct,  habits,  etc.,  ot  an 
accused,  ao  thfit  the  Jury,  from  all  the  tes- 
timony, even  if  he  has  never  before  been  con- 
victed of  a  felony,  can  determine  whether 
or  not  in  their  dlararetlon  they  ivlU  recom- 
mend a  suspension  of  his  sentence.  The 
court  should  not  permit  purely  hearsay  testi- 
mony as  contradistinguished  from  general 
reputation  or  specific  acts  within  the  knowl- 
edge of  the  witness  testifying. 

[4,  S]  Practically  In  all  records  coming  be- 
fore this  court  where  an  accused  has  plead> 
ed  for  a  suspended  sentence,  such  plea,  as 
In  this  instance,  is  filed  on  the  very  eve  of 
the  trlaL  The  state  cannot,  and  does  not, 
know  that  the  accused  will  file  such  plea, 
and  Is  therefore  frequently  111  prepared,  if 
prepared  at  all,  to  offer  proof  on  such 
plea  to  die{>rove  It  Hence  it  is  more  neces- 
sary. In  order  to  reach  the  real  Intent  of 
the  law,  that  the  court  shall  be  liberal  to 
the  state  in  admitting  testimony  on  this 
Issue.  The  state  is  not  bound  to  wait 
until  after  an  accused  himself  offers  proof 
that  he  has  committed  no  felony  and  of  bis 
good  reputation,  habits,  etc.,  bnt  may  intro- 
duce such  proof  at  the  time  of  proving  the 
offense  Itself.  However,  of  course,  if  when 
the  state  offers  sncb  proof  the  accused  should 
then  withdraw  his  plea  fbr  a  suspended  sen- 
tence, the  court  should  permit  no  proof  on 
the  subject 

Appellant  has  some  bills  of  exceptions  to 
the  introduction  by  the  state  of  some  testi- 
mony along  this  line.  They  are  qualified  in 
a  very  lengthy  statement  by  tlie  trial  Judge. 
We  think  it  unnecessary  to  recite  this  here, 
and  we  think  it  unnecessary  to  discuss  the 
said  suspended  sentence  law  In  a  general  way 
other  than  we  have  done,  but  think  it  neces- 
sary only  to  discnss  it  to  the  extent  to  decide 
the  questions  raised  herein.  We  think  tlie 
testimony  in  this  case,  without  contradiction, 
affirmatively  shows  that  appellant's  general 
reputation  as  a  peaceable  and  law-abiding 
man,  and  in  some  particulars  also,  was  bad, 
and  be  offered  no  proof  to  show  that  he  had 
never  before  been  convicted  of  a  felony. 
Hence  it  was  proper,  as  the  court  did,  to  re- 
fuse to  submit  that  issue  to  the  Jury  for  a 
finding.  Even  If  the  court  on  that  issue  ad- 
mitted pure  hearsay  testimony,  it  became 
harmless,  in  the  light  of  all  the  testimony 
and  the  fact  that  the  Jury  assessed  the  lowest 
punishment 

[I]  The  court  correctly  answered  the  in- 
quiry of  the  Jury  when  he  told  them  that,  un- 
der the  drcnmstances,  they  had  no  right  to 
pass  on  the  question  of  recommending  a  sus- 
pended sentence. 

There  is  no  reversible  error  shown  by  this 
record. 

The  lodgment  is  amrmed. 

On  Motion  for  Rehearing. 

[7]  In  bis  motion  for  rehearing  appellant 
again  urges  that  it  was  reversible  error  for 
187  8.W.-60 


the  court  to  permit  the  question  and  answer 
by  the  state  of  the  witness  Harry  Kendall,  as 
follows: 

"Q.  I  will  ask  you  if  you  don't  know  it  to  be 
a  fact  that  his  mug  appears  in  the  detectives' 
office  up  here,  where  they  mug  desperate  char- 
acters, and  that  his  muK  is  in  other  places  that 
you  know  of?  A.  I  heard  Mr.  De  Witt  say  in 
there  awhile  ago  that  he  was  mugged,  but  I 
could  not  say  that  I  know  he  was  mugged" 
— claiming  that  this  was  hearsay. 

We  considered  this  question  fully  at  the 
time  the  opinion  was  prepared  and  handed 
down,  and  held  the  court  should  not  per- 
mit hearsay  testimony  as  contradistinguished 
from  general  reputation  or  specific  acts  with- 
in the  knowledge  of  the  witness  testifying, 
and,  further,  that  even  if  the  court  on  the 
issue  of  suspended  sentence  admitted  pure 
hearsay  testimony,  it  became  harmless,  in  the 
light  of  all  the  testimony  and  the  fact  tnat 
the  Jury  assessed  the  lowest  punishment.  All 
of  appellant's  bills  are  along  the  same  line. 
We  then  thought  it  unnecessary  to  take  up 
this  i>articnlar  question  and  discuss  it  alone, 
as  it  was  embraced  within  the  discussion  of 
all  of  them  together.  Neither  did  we  then 
make  any  statement  of  the  testimony.  We 
will  now  do  so. 

Appellant  pleaded  for  a  suspended  sen- 
tence. He  neither  testified  himself,  nor  of- 
fered any  witness  or  other  testimony  in  his 
behalf.  This  testimony  objected  to,  as  the 
record  clearly  shows,  was  offered  solely  to  let 
the  Jury  determine  whether  or  not  it  would 
suspend  his  sentence.  It  was  not  offered  nor 
admitted  for  any  other  purpose. 

The  uncontradicted  testimony  by  the  state 
showed  that  "Just  prior,  two  or  three  days 
before,"  February  6,  1916,  Sammy  Williams 
called  the  witness  Harry  Kendall  into 
Graves'  tailoring  shop  in  Dallas,  and  Ken- 
dall swore: 

"At  that  time  I  had  a  conversation  with 
HershaU  Holland  and  Sammy  WiUiams.  *  •  * 
and  Sammy  Williams  said  that  they  were  going 
to  'make'  the  Crowdus  Drug  Company,  and  that 
he  would  have  some  dope  on  hand,  and  asked  me 
if  I  could  dispose  of  it  in  any  way.  •  •  ♦ 
I  told  them  this:  That  if  they  made  tlw  joint, 
it  could  be  very  easily  disposed  of,  and  that 
they  could  get  a  good  price  for  it." 

Mr.  Mitchell,  the  manager  of  the  Crowdus 
Drug  Company,  swore:  That  the  drug  com- 
pany's house  was  burglarized  on  the  night  df 
February  5,  1916.  The  store  building  was 
five  stories  and  a  basement  That  the  entry 
was  made  up  the  fire  escape  and  by  raising 
a  window.  They  broke  an  iron  bar,  and  the 
window  was  locked  on  the  inside  with  a  pad- 
lock. This  padlock  they  also  prized  open. 
That  the  narcotics  of  the  company  were  kept 
on  the  third  floor,  in  a  room  partitioned  off 
and  locked  to  itself.  That  they  used  the 
same  Instrument  that  they  entered  the  build- 
ing with  to  open  that  padlock  to  the  room 
where  they  kept  these  narcotics.  That  in  ad- 
dition to  opening  the  window,  they  bad 
to  break  two  locks,  that  on  the  inside  of  the 
window  and  the  door  to  where  these  nai> 
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cotlcs  were  kept,  so  as  to  rea<*h  theiii.  That 
they  stole  130  bottles  of  morphine,  16%  ounc- 
es, worth  at  wholesale  $7.50  an  ounce,  and  11 
bottles  of  cocaine,  containing  a  half  ounce 
each,  and  1  bottle  containing  1  ounce,  all  to- 
gether worth  $156  at  wholesale.  That  the 
drug  company  recovered  95  bottles  only  of 
the  stolen  morphine  and  none  of  the  cocaine. 
Lane  Wilson  testified:  That  a  little  after 
midnight  on  the  night  of  February  5,  1016, 
Sammy  Williams  phoned  him  and  procured 
from  him  bis  automobile.  That  that  night 
about  1:30  said'  Williams  and  appellant  to- 
gether came  to  his  house  in  said  car.  That 
he  went  out  to  where  they  were,  and  found 
them  with  over  a  hundred  bottles  of  mor- 
phine—he  counted  over  a  hundred.  He  got 
in  the  car  with  them,  and  they  went  down  to 
his  room  in  bis  mother's  house  and  carried 
the  stuff  into  his  room.    He  swore: 

"I  bought  50  bottles  from  Hcrshall  Holland 
and  paid  him  $125  for  it.  I  paid  that  money  to 
HershaU  HoUand." 

He  further  swore  that  the  three  then  went 
to  Harry  Kendall's  residence.  Harry  Kendall 
and  his  wife  swore  that  they  came  there  that 
night  together.  Kendall  swore  that  on  that 
occasion  Hersball  Holland  or  Sammy  Wil- 
liams— 

"one  or  the  other,  while  th^  were  both  present 
there  said,  'We  made  the  Crowdus  Drug  Com- 
pany; that  we  climbed  up  the  fire  escape  and 
jimmied  the  lock.' " 

That  fbey  left  4  bottles  of  the  morphine 
there  with  him,  intended  as  a  gift  to  blm. 
Tbey  tried  to  get  him  to  go  with  them  to  Ft. 
Worth  to  sell  the  "dope,"  but  he  advised 
against  this.  It  seems  that  Lane  Wilson  was 
arrested  for  having  said  part  of  said  mor- 
phine In  his  possession.  While  in  jail,  he 
told  Burford  Jetty  to  get  this  "dope"  and 
take  it  away  from  his  house,  which  Jetty 
did.  The  officers  caught  onto  thla,  and  re- 
covered that  much  of  the  morphine  from 
Jetty,  which  was  identified  as  stolen  from 
the  drug  company  and  returned  to  It. 

S^om  this  uncontradicted  testimony,  no 
one  can  doubt  the  guilt  of  appellant  It 
establishes  his  guilt  beyond  a  doubt.  With 
this  clear  guilt  of  appellant  established,  the 
state  sought  to  prevent  the  Jury  from  sus- 
pending his  sentence,  and  on  the  question  of 
suspended  sentence  solely  Introduced  the  tes- 
timony above  objected  to.  The  state  sought 
to  prove  by  said  witness  Harry  Kendall  that 
appellant's  general  reputation  was  bad  as  a 
peaceable,  law-abiding  citizen  and  honest 
man,  but  he  said  he  could  not  say  whether 
his  reputation  was  good  or  bad,  "but  he  had 
got  a  pretty  rough  name  to  be  a  kind  of 
fighter,  and  that  is  all";  that  he  could  not 
say  he  Is  an  honest  man,  but  he  was  honest 
with  his  fellow  citizens — with  the  boys  that 
he  dealt  with.  On  recross-examinatlon  by 
the  appellant,  he  swore: 

"He  has  got  a  bad  reputation  for  fighting ;  he 
gets  drunk  and  shoots  and  things  Uke  that. 


Mr.  De  Witt,  the  detective,  swore  he  knew 
appellant's  general  reputation  for  being  a 
peaceable,  honest,  law-abiding  citizen,  and 
that  it  was  bad.  This,  together  with  the  ob- 
jected to  testimony,  was  all  the  testimony  on 
this  subject. 

The  admission,  over  appellantfs  objection, 
of  what  the  witness  swore  Mr.  De  Witt  had 
told  him,  was  error,  but,  as  shown,  the  wit- 
ness as  a  part  of  his  answer  expressly  stated, 
"But  I  could  not  say  that  I  know  be  was 
mugged."  As  stated,  the  Jury  assessed  the 
lowest  punishment,  and  we  think  that  the  ad- 
mission of  this  testimony,  under  the  circum- 
stances of  this  case,  does  not  present  re- 
versible error.  Judge  Hurt,  in  Post  v.  State, 
10  Tex.  App.  694,  said: 

"If  this  court  must  reverse  for  every  irregu- 
larity, though  objected  to,  whether  it  tended  to 
injure  defendant  or  not,  it  would  be  almost  im- 
possible in  a  great  many  cases  to  legally  con- 
vict. The  action  of  the  court  in  this  matter  was 
wrong,  but,  no  injury  appearing  therefrom,  we 
cannot  make  it  a  ground  for  reversaL" 

To  the  same  eaect  is  Bond  v.  State,  20  Tex. 
App.  438;  Saddler  v.  State,  20  Tex.  App. 
196;  King  v.  State,  42  Tex.  Or.  B.  109,  57 
S.  W.  840,  96  Am.  St.  Kep.  792;  Tinsley  v. 
State,  52  Tex.  Cr.  R.  95,  106  S.  W.  347.  A 
great  many  other  eases  to  the  same  effect 
could  be  collated,  but  we  think  It  unneces- 
sary. 

The  motion  Is  overruled. 

DAVIDSON,  J.  (dissenting).  When  the 
original  opinion  was  announced,  I  did  not 
then*  enter  my  dissent  When  the  court 
overruled  the  motion  for  rehearing,  I  noted 
my  disagreement  I  cannot  agree  with  some 
statements  and  conclusions  found  in  the 
opinion  of  the  majority,  so  I  shall  follow  the 
record  in  such  quotations  aa  I  think  neces- 
sary. 

Bill  of  exceptions  No.  1,  as  contained  In  the 
record,  is  as  follows: 

"Be  it  remembered  that  upon  the  trial  of  the 
above  entitled  and  numbered  cause,  while  Henry 
Kendall,  a  witness  for  the  state,  was  in  the  wit- 
ness stand  in  behalf  of  the  state,  the  state  intro- 
duced the  following  testimony,  to  wit:  'Q.  I  wiU 
ask  you  if  yon  don't  know  it  to  be  a  fact  that  his 
mug  (meaning  defendant's  picture)  appears  in 
the  detective's  office  (meaning  rogues'  gallery)  np 
here,  where  they  mug  desperate  charactenu  and 
that  his  mug  is  in  other  places  that  you  know 
of?  I  want  you  to  tell  me  whether  or  not  tou 
have  heard  that?  A.  I  heard  Mr.  De  Witt  say 
in  there  awhile  ago  that  he  was  mngged." 

This  Is  the  testimony  to  whidi  many  ob- 
jections were  urged.  These  objections  were 
all  overruled,  and  the  testimoDT  went  before 
the  Jury.  In  the  original  opinion  the  majori- 
ty of  the  court  held  that,  Inasniacli  as  ap- 
pellant had  filed  his  plea  for  sasfpmded  sen- 
tence: 

"It  is  incumbent  npon  an  accused  liimsdf, 
when  he  pleads  for  a  suspended  seatence,  to 
prove  that  be  had  never  before  been  convicted 
of  a  felony  in  this  or  any  other  state.  Under  the 
statute,  no  presumption  is  indulged  in  his  fa- 
vor that  he  had  not  so  committed  a  felony.  He 
must  prove  it  If  there  Is  no  proof  of  this  fact, 
tiien  tlie  court  lAould  not  sobmit  tiie  issue  of 
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Bospended  tentence  b»  tlie  tawy  for  a  fiaditiK  «t 

all,  and  that  waa  the  case  in  this  instance. 
Whenever  an  accused  pleads  for  a  suspended 
Bcntence  by  proper  sworn  plea  in  time,  the  stat- 
ute is  clear  when  it  says  that  the  court  shall 
permit  testimony  aa  to  the  general  reputation  of 
the  accused  to  enable  the  jury  to  determine 
whether  or  not  to  recommend  a  suspension  of  the 
sentence.  We  think  this  is  clear  and  means 
what  it  says.  And  taking:  the  whole  statute  and 
the  object  and  purposes  of  it,  we  have  held,  and 
still  hold,  that  not  only  can  the  state  introduce 
testimony  as  to  the  general  bad  reputation  of  an 
accused,  but  can  also  prove  specifia  instances 
of  crime,  even  minor  misdemeanors  and  the 
Keseral  conduct,  habits,  etc.,  of  an  accused,  so 
that  the  jury  from  all  the  testimony,  oven  if  he 
has  never  before  been  convicted  of  a  felony,  can 
determine  whether  or  not  in  their  discretion  they 
will  recommend  a  suspension  of  his  sentence. 
The  court  should  not  permit  purely  hearsay  tes- 
timony as  contradistinguished  from  general  rep- 
utation or  specific  acts  within  the  knowledge  of 
the  witness  testifying." 

This  qnotatloD  lays  dotvn  two  proposttlons : 
First,  that  It  to  Incumbent  upon  the  defend- 
ant, when  he  flieg  his  plea  for  suspended 
sentence,  to  prove  it  If  he  does  not  prove 
It,  It  Is  not  an  Issue  In  the  case,  and  the 
court  should  not  submit  the  matter  to  the 
Jury.  Other  dedslona  have  bo  held.  The 
second  proposition  Is  that  purely  hearsay 
testimony  shall  not  be  admitted  on  this  Issue, 
and  yet  this  judgment  Is  affirmed  when  the 
defendant  Introduces  no  testimony  on  his 
plea  of  suspended  sentence.  If  the  defend- 
ant does  not  file  bis  plea  for  a  suspension  of 
the  sentence,  It  cannot  be  an  Issue  in  the 
case,  and  no  testimony  should  be  admitted 
bearing  upon  his  reputation.  Defendant 
alone  can  pat  his  reputation  at  issue  under 
the  suspended  sentence  act  The  state  can- 
not do  it  If  he  flies  his  plea  and  offers  no 
testimony,  it  is  not  an  issue  before  the  Jury, 
l)ecause  he  does  not  tender  any  evidence  on 
that  question.  Special  matters  to  become  Is- 
sues in  a  case  when  authorized  must  be  sup- 
ported as  to  burden  of  proof  by  the  party 
tendering  such  Issues.  Inasmuch  as  appel- 
lant did  not  offer  any  testimony  in  regard  to 
this  plea,  the  court  was  not  authorized  to 
submit  the  issue  to  the  jury.  This  court,  as 
well  as  the  trial  court,  recognized  that  as  the 
law,  and  the  trial  court  refused  to  so  charge 
the  Jury  on  the  matter,  and  at  their  request 
expressly  told  them  they  could  not  consider 
It,  and  yet  this  hearsay  testimony  was  per- 
mitted to  go  before  the  jury  and  remain  be- 
fore them.  That  it  is  purely  hearsay  Is  not 
the  subject  of  debate.  The  witness  Kendall, 
answering  the  question  as  to  whether  he  had 
ever  heard  that  appellant's  picture  was  la 
the  rogues'  gallery,  stated  that  he  had  heard 
Mr.  De  Witt  say  so  awhile  ago.  It  was  not 
even  attempted  to  be  shown  that  bis  picture 
was  in  the  rogues'  gallery,  but  this  witness 
was  permitted  to  state  that  he  had  heard  Mr. 
De  Witt  say  so.  This  is  hearsay  evidence  of 
the  veriest  type.  It  could  not  be  Introduced 
either  upon  the  plea  of  suspended  sentence, 
if  testimony  had  been  offered  In  support  of 
that  plea,  mnch  leas  could  It  be  Introduced  In 
evidence  to  affect  the  defendant's  standing 


and  repatatloQi  I  teA  jusUfled  1b  making 
the  statement  that  no  opinion  has  been  .writ- 
ten that  would  hold  this  character  of  testi- 
mony admisalble  otherwise  than  as  the  mer- 
est hearsay.  In  the  opinion  on  rehearing 
{ the  majority  opinion  does  not  fully  copy  the 
matter  as  set  forth  in  bill  of  exceptions,  but 
refers  to  the  original  opinion,  In  which  it 
was  held  that  the  court  should  not  permit 
purely  hearsay  testimony  as  contradistin- 
guished from  general  reputation  or  specific 
acts  within  the  knowledge  of  the  witness  tes- 
tifying, and,  further,  even  if  the  court  on  the 
issue  of  suspended  sentence  a'dmitted  hear- 
say testimony,  it  became  harmless  In  the 
light  of  all  the  testimony  and  the  fact  that 
the  jury  assessed  the  lowest  punishment. 
The  opinion  on  rehearing  concedes  the  error, 
but  puts  the  affirmance  on  the  groimd  that 
it  was  harmless,  especially  so  because  appel- 
lant received  the  lowest  punishment.  Ap- 
pellant was  on  trial  for  burglary,  which  Is 
a  serious  felony  in  its  nature  and  punish- 
ment under  the  Penal  Code.  To  be  convicted 
of  this  offense  Is  a  serious  matter  to  the 
defendant,  whether  he  be  Justly  or  unjustly 
convicted.  If  the  conviction  should  be  prop- 
er, under  the  facts  and  law  it  renders  a  man 
Infamous,  bars  him  of  all  rights  and  priv- 
ileges as  a  citizen  of  Texas ;  he  cannot  vote, 
testify,  and  do  other  things  that  the  citizen 
unconvicted  of  a  felony  can  do.  It  is  neces- 
sarily of  serious  moment  to  him  .whether  he 
be  guilty  or  innocent  If  he  be  Innocent  or 
if  be  be  convicted  when  he  should  not  be, 
there  are  other  serious  matters  added  to 
what  has  been  stated  where  a  just  and  legal 
conviction  Is  obtained.  He  Is  made  to  suf- 
fer punishment  in  addition  to  the  Infamy  en- 
gendered by  reason  of  the  conviction  which 
he  ought  not  to  endure. 

In  Texas  we  have  at  least  two  leading 
propositions  with  reference  to  the  trial  of 
criminal  cases:  First,  the  legitimate  facts 
must  show  guilt;  second,  only  legitimate 
facts  and  legitimate  methods  shall  be  indulg- 
ed to  obtain  the  conviction.  He  may  be 
guilty  but  If  methods  and  means  are  resorted 
to,  to  obtain  a  conviction  not  authorized 
or  justified  by  the  law,  the  law  has  been  pros- 
tituted beyond  its  purpose  and  beyond  the 
authority  Invested  in  the  court  by  legislative 
enactment.  We  do  not  legally  convict  men  in 
Texas  on  illegitimate  testimony  or  for  of- 
fenses not  denounced  by  the  statute.  All 
crimes  in  Texas  are  statutory.  In  fact  there 
can  be  no  violation  of  law  in  Texas  unless  the 
Legislature  has  defined  the  offense  before  the 
man  is  tried  or  commits  the  act  for  which  he 
is  being  tried.  Recognizing  this  to  some  ex- 
tent at  least,  the  majority  of  this  court  in 
the  Instant  case  held  that  inasmuch  as  ap- 
pellant received  the  lowest  punishment,  there- 
fore this  illegal  testimony  was  harmless  eis 
ror.  As  before  stated,  this  testimony  was 
not  admissible  on  the  plea  ofi  suspended 
sentence.    The  Issue  was  not  bcllote  tbe  Jury. 
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Defendant  otteiei  no  teatimony,  and  the 
court  expressly  so  instructed  the  Jury,  and 
this  court  in  the  malority  opinion  says  the 
trial  court  was  correct.  Now  we  have  the  tes- 
timony set  out  in  a  bill  of  exceptions,  or 
rather  the  statement  of  the  witness  recorded 
in  the  bill,  which  is  purely  hearsay,  and 
the  court  says  that  the  statement  of  the  wit- 
ness, although  hearsay,  was  harmless.  I  do 
not  understand  how  this  statement  of  the 
majority  opinion  can  be  Justified.  The  law 
presumes  the  defendant  Innocent  until  his 
guilt  Is  established  by  legal  testlmwiy  to  the 
exclusion  of  the  reasonable  doubt.  Here  is  a 
case  where  the  guilt  is  not  conceded.  The 
defendant  is  fighting  for  his  liberty.  The 
burden  Is  on  the  state  to  prove  his  guilt  be- 
yond a  reasonable  doubt  to  the  exclusion  of 
the  presumption  of  innocence.  The  state  is 
permitted  to  prove  by  the  witness  Kendall 
that  a  man  named  De  Witt  told  him  that  de- 
fendant's picture  was  in  the  rogues'  gallery, 
which,  of  course,  means  that  he  belongs  to 
the  confirmed  criminal  class.  What  becomes 
of  the  presumption  of  Innocence?  If  the 
rogues'  gallery  does  not  mean  he  is  a  con- 
firmed criminal,  then  the  writer  does  not 
understand  what  It  does  mean.  When  a 
picture  of  a  man  Is  placed  in  the  rogues'  gal- 
lery. It  publishes  that  he  is  a  criminal.  The 
fact  that  the  picture  was  in  the  gallery  was 
not  even  proved  by  the  witness,  but  he  stat- 
ed that  Mr.  De  Witt  told  him  It  was  there. 
Now  we  have  a  case  sharply  presented  that 
the  defendant  is  not  legally  guilty.  The  law 
says  he  is  presumed  Innocent  until  his  guilt  is 
established  by  legal  testimony  beyond  a  rea- 
sonable doubt.  The  state  is  permitted  to  In- 
troduce testimony  of  the  witness  Kendall 
that  Mr.  De  Witt  told  him  the  defendant  was 
such  a  confirmed  criminal  that  they  had 
placed  his  picture  in  the  rogues'  gallery. 
If  this  is  not  damaging,  the  writer  does  not 
understand  what  sort  of  testimony  or  what 
sort  of  illegitimate  evidence  would  be  dam- 
aging, but  the  "antlnomian  cloak"  of  "harm- 
less error"  is  thrown  over  the  transaction, 
and  the  defendant.  In  the  face  of  this  record, 
must  serve  a  term  In  the  penitentiary.  There 
may  be  cases  of  harmless  error,  but  in  a  case 
like  this  It  ceases  to  be  harmless  error. 

Tliere  are  two  rules  the  writer  has  always 
understood  to  be  fundamental  with  reference 
to  this  question,  and  to  which  the  doctrine 
of  harmless  error  cannot  apply:  First,  If  the 
ruling  of  the  court  is  error,  or  If  the  Intro- 
duction of  the  evidence  would  probably  lead 
to  or  assist  the  state  In  getting  a  conviction 
when  the  guUt  was  in  doubt,  or  the  Jury  may 
or  could  take  the  opposite  view  and  acquit, 
then  the  error  cannot  be  harmless.  But  for 
this  ruling  of  the  court  the  Jury  may  have 
taken  a  different  view  and  acquitted.  It 
was  a  fact  of  damaging  force  and  effect  that 
the  defendant's  picture  was  in  the  roguetf 
gallery,  and  therefore  a  confinned  criminal, 
eren  IX-it  bad  bMn  proved  ma  a  fact,  whieb 


even  then  ought  not  to  have  been  permitted, 
but  where  it  is  purely  hearsay  that  some- 
body else  said  that  they  had  his  "mug"  or 
picture  in  the  rogues'  galleiy,  the  error  be- 
comes doubly  Intensified.  It  may  iiave  turn- 
ed the  scale  in  the  minds  of  the  Jury,  me 
Jury  came  before  the  court  and  asked  with 
reference  to  an  Instruction  as  to  the  plea  of 
suspended  sentence,  and  the  court  declined 
to  give  it  This  shows  the  bent  of  the  Jurors' 
minds,  and  this  identical  testimony  may  have 
been  the  turning  point  in  their  minds.  They 
wanted  to  give  the  defendant  tlie  benefit  of 
the  suspended  sentence.  The  court  informed 
them  they  should  not  consider  it,  but  this  tes- 
timony remained  before  that  Jury,  and  what- 
ever else  may  be  said  about  It,  there  is  no 
escaping  the  statement  and  conclusion  that 
the  defendant's  guilt  was  declared  by  the  ver- 
dict of  the  Jury  and  affirmed  by  this  court. 
He  is  la  the  penitentiary,  or  soon  will  be 
upon  the  Issuance  of  the  mandate  of  this 
court.  That  he  has  been  damaged  is  not  to  be 
questioned.  Then  I  restate  this  rule:  That 
wherever  the  error  is  of  such  a  nature  as 
may  have  probably  Influenced  the  Jury  to  a 
conviction,  when  It  might  not  possibly  have 
occurred,  it  is  reversible  error.  This  is  not 
debatable,  and  ought  not  to  be  in  Texas. 
The  second  rale  is  tliat  where  the  testimony 
admitted  may  have  led  the  Jury  to  assess  a 
higher  punishment  than  the  minimum,  then  It 
is  reversible  error. 

There  is  another  view  that  might  be  pre- 
sented In  this  particular  case.  The  testi- 
mony upon  which  the  state  relied  was  prac- 
tically all  from  accomplices.  The  Jury,  of 
course,  was  Instructed  under  those  drtnun- 
stances  that  if  there  is  any  evidence  in  the 
record  tending  to  connect  the  defendant  with 
the  offense  committed,  it  would  be  sufficient 
to  Justify  the  Jury  in  a  verdict  of  gnilt.  pro- 
vided they  believed  the  testimony  of  the  ac- 
complices. The  Jury  does  not  understand  or 
appreciate  as  a  rule  close  questions  of  that 
sort;  they  take  a  broader  view,  and  do  not 
generally  understand  what  fact  tends  to  con- 
nect the  defendant  with  the  offense  about 
which  the  accomplice  testified.  This  is  so 
well  recognized  by  the  courts  and  bar  that  I 
do  not  care  to  discuss  It.  Then  where  a 
matter  of  this  sort  comes,  and  hearsay  evi- 
dence of  the  fact  that  a  man  is  such  a  no- 
torious criminal  that  they  have  placed  his 
picture  in  the  rogues'  gallery  at  different 
places,  or  even  as  in  the  place  testified  by 
Kendall,  it  may  have  been  taken  by  the  Jury 
as  such  evidence  of  his  guilt  that  he  was 
connected  with  the  offense  of  burglary  charg- 
ed in  the  Indictment 

Much  might  be  written  along  these  lines, 
but  I  have  written  as  above  because  I  believe 
this  conviction  was  unjustly  and  Illegally 
obtained ;  that  defendant  has  not  bad  a  fair 
trial  accorded  lilm  by  the  law  of  the  land. 
For  these  leasons  I  respectfully  eater  my 
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BAKER  V.  STATB.    (No.  4061.) 

(Court  of  Criminal  Appeals  of  Texas.  May  17, 
1916.  On  Motion  for  Rehearing,  June  21, 
1916.     Dissenting  Opinion  July  3,  1916.) 

1.  CBiMinAL  Law  €=>304(16)  —  Bvidbnce — 
Judicial  Notice— Convictios. 

Tlie  trial  court  may  take  judicUI  notice  of 
convictioM  In  its  own  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cient.  Dig.  »  TU,  2961%;  Dec.  Dig.  «=» 
i!04(16).) 

2.  Cbhunai.  Law  ©=>315  —  Pbesumption  — 
Continuance  of  Condition— Incompeten- 
cy   OF   WiTNESa. 

A  witness,  proven  to  be  incompetent  because 
of  a  felony  conviction,  presumably  remains  in- 
competent. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t,  748;  Dec.  Dig.  «=»316.] 
8.  Witnesses  *=»T8  —  Inoompetenct  —  Par- 
don—£^7lDEN0B. 
A  copy  of  the  pardon  is  the  best  evidence  to 
show  that  a  witness  previously  convicted  of  a 
felony  was  competent. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  JIS  195-200 ;   Dae.  Dig.  igtsaYS.] 

4.  Ceiminai,  Law  ®=s594(l)— Harmless  Bb- 

BOB— lNTEBI.OOUTOBy    PBOCKEDINQ— COHTIW- 
TTANOB. 

There  is  no  reversible  error  in  refusing  a 
continuance  for  an  absent  witness,  who  would 
have  testified  to  facts  which  could  have  been 
established  by  other  parties  who  were  not  called 
to  the  stand. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1321;   Dec.  Dig.  <S=>504(1).] 

5.  Cbimiiiai,  Law  ®=9366(6)— Bvidencb— Reb 
6E8T.iB— Statement  of  Injubed  Pebson. 

Deceased's  declaration  that  accused  stabbed 
bim  is  admissible  as  part  of  the  res  gestee,  when 
made  from  three  to  five  minutes  after  the  stab- 
bing. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  820;    Dec.  Dig.  <S=>366(6).] 

6.  HomciDB  «=»203(3)— Dnifa  Declaration 
— Sense  or  Impendinq  Death— Sufficien- 
CT  OF  Showing. 

Deceased's  declaration  that  accused  stabbed 
him,  Uiat  he  was  turning  blind,  and  would*  fall, 
is  admissible  as  a  dying  declaration,  where  lie 
did  foil  and  die  within  a  few  minutes. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CeBt  Dig.  §  432;    Dec.  Dig.  «=»203(3).] 

7.  HoHiciDB  «=3l87  —  BviDKN0E  — Self- De- 
fense—Deceased's  Possession  of  Weapon. 

Under  a  self-defense  plea,  evidence  that 
when  deceased,  stabbed  by  his  wife's  father,  stag- 
gered from  his  store,  his  wife  put  up  a  sign 
"Closed  to-day,"  is  admissible  to  determine 
whether  a  revolver  found  hidden  there  was  one 
used  by  deceased,  or  whether,  as  claimed  by  the 
state,  it  had  been  there  always,  and  the  store 
was  closed  in  order  to  prepare  self-defense  evi- 
dence  for  the  father. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  iS  300,  890%  ;  Dec.  big.  «=»187.] 

8.  Criminal  Law  «=!»413(1)— Evidence— Con- 
fbssion— Admibbibilitt—Statute. 

A  statate  making  certain  confessions  Inad- 
miHdble  does  not  reader  accused's  denial  that 
he  stabbed  deceased,  made  at  the  time  of  his 
arrest,  inadmissible,  where  he  defended  on  the 
g^ronnd  of  self-defense. 

[Ed.  Note.— For  ether  cases,  see  Oriminal 
lAv,  Cent  Dig.  H  928-832,  935;  Dec.  Dig. 
«=»413(1).] 


9.  Criminal  Law  «a>394(0)-^EyroxNOB— Res 

Gbsix — Statement  of  Accused. 
Accused's  denial  that  he  stabbed  deceased  is 
admissible  as  part  of  the  res  gestse,  when  made 
a  few  minutes  after  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §{  808,  817;  Dec.  Dig.  «=> 
364(6).] 

10.  Witnesses  «=»370(6)  —  Impeachment  — 
Bias— Unfriendly  Relation— Pabty  Kill- 
ed BY  Accused. 

Testimony  that  deceased's  wife,  who  was 
nn  important  witness  for  the  defense,  did  not 
visit  her  husband's  body  for  some  time  after  his 
murder,  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1189;   Dec.  Dig.  «=370(6).] 

11.  Witnesses  <8=»379(11) — Contbadiction— 
Inconsistent    Statements — Statement   of 

<5  PINION. 

Where  deceased's  wife  testified  that  the 
killing  was  done  in  self-defense,  her  statement, 
made  soon  after  the  crime,  that  the  killing  was 
uncalled  for,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.l  1221;   Dec.  Dig.  «=»379(11).] 

12.  Witnesses  <S=>337(5)  —  Impeachment  — 
Character  of  Accused — Indictment. 

Where  accused  testified  in  his  own  behalf, 
the  state  could  show  that  he  had  been  indicted 
for  a  felony  within  the  past  seven  years. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  1132, 1140-1142,  1146-1148 ;  Dec. 
Dig.  <8=337(5).] 

13.  Witnesses  «=s>360— Impeachment— Evi- 
dence to  Sustain  Character— Acquittal. 

Where  the  state  developed  that  accused  had 

been  indicted  for  a  felony  within  the  past  seven 

years,  be  coold  show  his  acquittal  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 

Cent  Dig.  §S  1166,  1166 ;    Dec  Dig.  ®=>360.] 

14.  Criminal  Law  «=9ll72(6)— AppsAif— Rb- 
viEw- Harmless  Ebbob— Refusal  to  Oiv£ 

Instruction. 
Refusal  to  instruct  that  accused  had  a  right 
to  visit  the  place  of  the  murder  is  not  prej- 
udicial error,  where  the  right  was  not  disputed 
at  the  trial, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S  3159;  Dec  Dig.  <3=»U72(6).] 

On  Motion  for  Rehearing. 

15.  Criminal  Law  «s>417(18)— Evidbnob  — 
Declabation  by  Third  Persons. 

The  statements  and  acts  of  deceased's  wife 
are  not  inadmissible  as  those  of  a  bystander, 
where  she  took  an  active  part  in  the  quarr«l 
preceding  the  murder. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  {  950;  Dec  Dig.  «=»417(13).] 

16.  CJbiminal  Law  e=5>1144(6)— Appeal— Re- 
bebvino  Ground  fob  Review— Venue. 

Under  Code  Cr.  Proc.  1911,  §  9«8,  provid- 
ing that  the  Court  of  Criming  Appeals  shall 
presume  that  venue  was  proven,  the  point  that 
It  was  not  proven  cannot  be  first  raised  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  2757,  3021 ;  Dec  Dig.  *b» 
1144(6).] 

17.  Criminal  Law  4=9301(6)  —  Evidence  — 
Judicial  Notice— Qeooraphioal  Facts. 

The  Court  of  Criminal  Appeals  takes  Judi- 
cial notice  that  Kerrville  is  in  Kerr  eoun^, 
where  the  act  creating  the  county  provided  that 
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the  point  selected  as  the  county  seat  should  be 
called  Kerrville. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T>aw.  Cent.  Dig.  $S  705,  2951%;  Dec.  Dig.  «=> 
304(6).] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Kerr  County; 
H.  H.  Burney,  Judge. 

Henry  Baker  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Jno.  R.  Storms,  of  San  Antonio,  and  Gilbert 
C.  Storms,  of  Kerrville,  for  appellant.  H.  C. 
Geddle  and  Lee  Wallace,  both  of  Kerrville, 
and  0.  O.  MdDonald,  Asst  Atty.  Gen.,  for  the 

State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  bis  punishment  assessed  at  25 
years'  confinement  in  the  state  penitentiary. 

[1-3]  The  first  bill  complains  of  the  action 
of  the  court  in  refusing  to  grant  a  continu- 
ance. By  the  bill  it  Is  shown  that  the  at- 
tendance of  all  the  witnesses  named  was  se- 
cured except  two,  H.  A.  Furman  and  Claude 
A'bblecrumlie.  The  facts  stated  which  appel- 
lant expected  to  prove  by  Furman  would  be 
material  to  his  defense,  and  the  question 
arises:  Did  the  state  In  Its  contest  show  that 
the  witness  was  an  Incompetent  w^itness  and 
could  not  testify,  were  he  In  attendance  on 
court?  In  the  contest  the  state  swears  that 
Furman  had  been  convicted  of  a  felony  and 
sentenced  to  the  penitentiary,  in  the  district 
court  of  Kerr  county.  The  defendant  con- 
tends that  the  only  competent  proof  of  this 
fact  was  a  certified  copy  of  the  Judgment  and 
sentence.  Generally  this  is  true,  and  if  Fur- 
man had  been  convicted  in  any  other  court 
than  the  district  court  of  Kerr  county  there 
might  be  merit  in  his  contention.  But  a 
Judge  taflces  Judicial  notice  of  all  Judgments 
and  decrees  entered  in  his  court,  and  when 
he  had  bis  attention  called  to  the  fact  that 
Furuian  had  been  convicted  of  a  felony, 
he  Judicially  knew  that  fact  to  be  true, 
and  no  proof,  oral  or  otherwise,  was  re- 
quired. Mayhew  v.  State,  155  S.  W.  197; 
Savage  v.  State,  151  S.  W.  531;  Blum  v. 
Stein,  68  Tex.  608,  5  S.  W.  45i;  16  Cyc.  p. 
915.  And  where  the  Incompetency  of  a  wit- 
ness had  been  shown,  it  is  presumed  that  he 
continues  incompetent,  and  if  a  -pardon  Is  re- 
lied on  to  re-establish  his  competency,  a  copy 
of  the  pardon  must  be  produced  by  the  party 
so  contending.  Schell  v.  State,  2  Tex.  App. 
30 ;   Cooper  v.  State,  7  Tex.  App.  194. 

[4]  As  to  the  witness  Abblecrumlle,  as  ap- 
pellant set  up  in  his  application  the  same 
facts  by  Bess  and  Nailer,  both  of  whom  were 
in  attendance,  and  neither  used  as  a  witness, 
there  was  no  error  in  overruling  the  applica- 
tion for  a  continuance. 

[S,  6}  In  the  next  two  bills  appellant  object- 
ed to  Dr.  A.  A.  Roberts  and  E.  A.  Wled  being 
permitted  to  testify  that  from  three  to  five 
minutes  after  the  time  deceased  was  stabbed 
deceased  came  from  the  front  door  of  his 
place  of  business  and  ran  rapidly  to  liim  and 


said,  "Doctor,  do  something  for  me  qoicfe;  I 
have  Just  been  stabbed ;  Mr.  Baker  stabbed 
me ;  old  man  Baker  stabbed  me ;  I  am  turn- 
ing bUnd  right  now ;  catch  me,  I  am  going  to 
fall;"  that  Dr.  Roberts  caught  deceased, 
Dudley  Laurie,  as  he  fell ;  that  deceased  was 
perfectly  sane,  and  died  in  a  few  minDtes. 
The  testimony  was  admissible,  both  under 
the  res  gestae  rule  and  as  dj'ing  declarations. 

[7]  .An  objection  was  made  to  permitting 
the  state  to  ask  Mrs.  Etwell  Laurie  on  cross- 
examination  if,  shortly  after  the  killing,  she 
did  not  close  the  door  of  the  confectionery 
and  place  thereon  a  placard,  "Closed  To-day." 
Many   objections   were  urged   to  this  testi- 
mony ;   the  defendant  not  being  present  wben 
the  act  was  done.    Mrs.  Laurie  was  not  a  by- 
stander, in  a  strict  sense,  in  this  transaction, 
according  to  her  own  testimony.    Mi's.  Laorie 
was  a  most  material  witness  tor  the  defend- 
ant, and  testified  to  her  husband  being  drunk, 
cursing  and  abusing  her,  and  when  her  brotb- 
er  asked  him  to  desist  deceased  cursed  bin 
and  drew  a  gun  on  him ;  that  she  then  picked 
up  a  shotgun,  drew  it  on  him,  and  told  bin; 
not  to  shoot  her  brother;   that  deceased  laid 
his  gun  down,  and  she  laid  hers  down;  sbe 
says  she  went  to  hunt  for  an  officer,  but,  fail- 
ing to  find  the  officer,  she  found  her  father 
and  asked  him  to  hurry  to  the  confectionery: 
that  her  husband,  deceased,  was  trying  to 
shoot  Ivy,  her  brother,  when  her  father  re- 
plied, "He  must  not  do  that;  can't  you  all  get 
along?"  that  her  father,  Furman,  and  herself 
returned  to  the  store ;  tbat  after  a  few  word> 
passed  deceased  grabbed  a  gun  and  said,  "I 
will  kill  all  three  of  you ;"  that  Furman  grab- 
bed the  gun,  and  in  the  scuffle  it  looked  like 
deceased  was  about  to  get  the  gun  away  boa 
Furman,  when  her  father  struck  decoasod: 
that  deceased  then  turned  the  gun  loose  and 
went  out  the  front  door,  and  this  is  the  time 
Dr.  Rol)erts  says  deceased  made  the  stnte- 
ment — appellant's    testimony    making    sach 
statement  clearly  res  gestae  of  the  transac- 
tion.    It  was  right  after  the  deceased  left 
that  Mrs.  Laurie  was  seen  to  close  the  d-wr 
and  put  up  the  placard,  "Closed  To-day."    TU"' 
court,  tmder  the  evidence  of  defendant,  ne<^ 
essarlly  was  required  to  charge  if  deceas- 
ed assaulted  appellant,  or  from  his  acts  and 
conduct  led  appellant  to  believe  he  was  afcon* 
to  assault  Mrs.  I>aurie,  or  her  brother,  t.^ 
acquit  appellant    When  the  officers  got  in  tb- 
house  no  guns  were  on  the  table,  nor  In  sisfat. 
but  were  found  lying  under  the  mattress  of  tb-.- 
bed.    The  state's  contention  was  that  deceas- 
ed had  no  gun  and  drew  no  guij ;  bat  the  gen 
was  all  the  time  under  the  mattress  on  the  !«>-. 
and  the  store  was  closed  up,  so  that  matter^ 
might  <be  arranged,  but  the  officers  gotinth- 
store  too  quickly.     Of  course,  the  defendant 
claimed  that  Mrs.  Laurie  had  placed  the  goti- 
under  the  bed  after  her  father  had  stabbo' 
deceased.    Such  being  the  issue  in  the  cai»>= 
the  evidence  was  clearly  admissible,  and  tliv 
court  did   not  err  in  so  holding. 

[S.  1]    In  bUls  8  and  5  It  Is  made  to  appear 
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that  the  de]»ty  sberlir,  Henry  Standt,  was 
permitted  to  testify  that  shortly  after  the 
cutting  he  approached  apiiellant  with  the  In* 
tention  of  arresting  him,  but  before  doing  so, 
or  saying  anything  ttiat  would  lead  ai^ellant 
to  believe  b«  Intended  doing  so,  he  called  appel- 
lant to  <we  side  and  said  to  hliu,  "I  under- 
stand you  had  a  little  trouble  awhile  ago," 
and  appellant  replied,  "I  haven't  had  a  d — ^n 
bit  of  trouble."    Witness  then  made  a  further 
statement,  "Somebody  cut  or  stabbed  Dudley 
Laurie  pretty   bad,"   appellant   replying,   "I 
don't  know  a  d — u  thing  about  Dudley  Lau- 
rie ;  "  that  he  then  arrested  appellant    Ap- 
pellant was  also  Questioned  about  this  matter 
on  cross-examination,  and  it  is  to  the  testi- 
mony of  Mr.  Staudt  and  the  cross-examina- 
tion of  appellant  that  the  exceptions  were  re- 
served.   Api>ellant  had  testl&ed  on  this  trial, 
and  to  a  most  vigorous  case  of  self-defense, 
and  the  defense  of  his  daughter  and  son ;  and 
why  should  not  his  statements  made  a  few 
minutes  after  the  cutting  be  admissible  to 
show  he  made  no  such  claim  at  that  time?    He 
was    denying  all  knowledge,  and  would  be  still 
denying  it,  we  suppose,  but  for  the  fact  that, 
with  his  dying  breath,  Henry  L.aiirle  had  told 
Dr.  Roberts  and  Mr.  Wied  who  had  cut  him. 
It  is  true,  if  his  statement  had  been  a  confes- 
sion that  he  committed  the  deed,  our  statute, 
if  he   was  under  arrest,  would  exclude  it; 
but  under  no  construction  of  the  language 
can  his  words  be  construed  into  a  confession 
that  he  committed  the  act,  but  instead  is  a 
most  emphatic  denial  that  he  did  so,  and  is 
wholly  exculpatory.    We  examined  this  ques- 
tion In  the  cases  of  Whorton  t.  State,  152  S. 
W.  10S2,  and  Mason  v.  State,  74  Tex.  Or.  B. 
256.  168  S.  W.  115,  and  we  do  not  deem  It  nec- 
essary to  again  discuss  the  question.    In  the 
Whorton  Case  we  reviewed  the  authorities, 
and  while  our  own  decisions  had  not  there- 
tofore been  uniform,  yet  the  great  weight  of 
authority  was  that  an  exculpatory  statement 
was  not  a  confession  within  the  meaning  of 
the  statnte,  and  therefore  the  statute  did  not 
inhibit  the  testimony,  and  under  the  common- 
law-  rules  the  evidence  was  clearly  admissible. 
It  Is  made  clear  that  appellant  was  not  under 
arrest  when  he  made  the  statements,  nor  does 
his  testimony  make  it  plain  that  the  <^cer 
intended  to  arrest  him.    Aside  from  this,  wi- 
der tlie  evidence  In  this  case,  the  time  elaps- 
ing and  the  facts  and  circumstances  would 
render  the  testimony  admissible  as  res  ges- 
tae, under  the  authorities  cited  tn  section  341 
of  Branch's  Oriminal  Law. 

[IS,  11]  As  Mrs.  I^urle  was  so  material  a 
witness  for  the  defendant,  her  conduct  on  the 
occasion  was  adndaslble  to  prove  the  fact  she 
did  not  go  to  the  body  of  the  deceased  until 
late  tliat  night  This  was  admiosible  as  af- 
fecting the  credit  to  be  given  the  testimony 
of  Mrs.  Laurie.  It  was  unnatural  conduct, 
tf  sbe  cared  anything  for  her  husband ;  and 
while,  perhaps,  under  the  facts  In  evidence 
in  tills  case,  It  would  bare  but  little  weight, 


yet  it  was  admissible^  to  be  given  sncdi  con- 
sideration as  the  Jury  deemed  proper.  It 
was  also  permissible  to  pirove  by  W.  0.  Cole- 
man that  immediately  after  the  lUlUng  Mrs. 
Laurie  had  said  to  him,  "The  killing  was 
uncalled  for."  On  this  trial  she  testified  to 
a  state  of  facts  wbiuh  authorized  and  render- 
ed imperative  the  killing  of  her  husband  by 
her  father  to  save  his  own  life,  her  life,  and 
the  life  of  her  brother ;  and  as  she  was  call- 
ed as  a  witness  by  defendant  to  prove  those 
facts,  she  could  be  impeached  by  contradic- 
tory statements  made  at  a  time  near  the 
killing. 

[12,13]  As  appellant  testified  in  his  own 
behalf,  it  was  iiermlsslble,  as  affecting  his 
credit,  to  prove  that  he  had  within  less  than 
seven  years  prior  to  this  trial  been  indicted 
for  a  felony.  Of  course^  the  court  should 
have  and  did  permit  him  to  testify  that  he 
was  acquitted  of  the  charge. 

[14]  There  were  no  exertions  reserved  to 
(he  charge  of  the  court,  and  the  court  gave 
four  of  the  six  special  charges  requested  by 
appellant.  One  of  them  was  fully  covered 
by  the  main  charge  of  the  court,  as  well  as 
by  two  of  the  special  charges  given.  The 
other  one  refused  wa^  also  fully  covered  in 
all  its  features,  except  that  portion  whidi 
would  have  instructed  the  jury  "that  appel- 
lant had  a  right  to  go  to  the  place  of  the 
cutting."  Tills  was  not  an  issue  in  the  case. 
The  state's  testimony  and  the  defendant's 
testimony  both  show  that  appellant  boarded 
at  the  place,  and  it  was  his  home,  and  had 
been  ever  since  deceased  and  bis  wife  had 
moved  back  to  KerrviUe,  and  he  had  lived 
with  them  when  they  resided  in  Houston, 
before  returning  to  Kerrville.  As  no  such  is- 
sue was  in  the  case,  nor  could  the  Jury  have 
Inferred  from  any  evidence  heard  that  appel- 
lant did  not  have  the  right  to  go  to  the 
place,  but  the  whole  case  proceeded  on  the 
theory. this  was  his  home,  the  fact  the  court 
failed  to  so  instruct  the  Jury  presents  no 
error. 

Appellant  makes  a  strong  case  of  self-de- 
fense, and  if  this  is  not  true,  then  the  kill- 
ing would  take  place  under  such  circum- 
stances as  to  reduce  the  offense  to  man- 
slaughter. The  state's  case,  to  meet  this, 
was  mainly  circumstantial;  but  we  cannot 
say  that  the  evidence  will  not  sustain  the 
finding  of  the  Jury,  when  the  Jury  and  the 
trial  Judge,  who  heard  the  testimony,  dud 
the  state's  theory  to  be  the  true  one. 

The  Judgiucnt  is  affirmed. 

DAVIDSON,  J.,  dissents. 

On  Motion  for  Rehearing. 

HARPER,  J.  [15]  AppeUant  has  flled  t 
motion  for  rehearing  in  this  case,  and  aa 
exhaustive  brief  on  one  or  two  questions. 
In  the  first  Instance  he  contends  that  Mrs. 
Laurie  was  but  a  mere 
acts  and  conduct  not  admissible. 


contends  that  Mrs.  ^^^  t 

bystander,  and  h^  LaOOQ  IC 
Imiaslble.    If  it  be  O 
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conceded  that  she  was  but  a  mere  bystander, 
there  wonld  be  strength  in  the  contention 
of  appellant,  and  the  authorities  dted  by 
him  applicable.  But  if,  as  we  conclude,  she 
was  not  a  mere  bystander,  having  no  part  or 
parcel  in  the  transaction,  then  the  authori- 
ties cited  by  him  and  quoted  from  so  copi- 
ously have  no  bearing  on  the  case.  Was  she 
a  bystander,  or  a  participant  In  the  trage- 
dy? When  this  is  determined,  the  question 
is  easy  of  solution.  She  testified,  at  appel- 
lant's Instance,  that  her  husband  (decea'sed) 
was  drunk  on  the  occasion  he  had  assaulted 
her  by  kicking  her  on  the  legs,  twisting  the 
skin  off  of  her  arms,  etc.;  that  he  then 
drew  a  pistol  on  her,  and  said  if  she  did  not 
stop  fussing  at  him  he  would  shoot  her ;  that 
she  told  him  she  was  going  to  leave,  and  be- 
gan to  pack  her  trunk,  when  some  words 
were  had  about  her  drawing  the  money  out 
of  the  bank ;  that  they  were  fussing  when 
her  twother  came  in,  and  deceased  cursed  her 

and  called  her  a  crazy  s n  of  a  b ^h; 

that  her  brother  remonstrated,  when  de- 
ceased drew  a  gun  on  him,  and  she  drew  a 
gun  on  deceased,  and  told  him,  if  he  did  not 
lay  the  gun  down,  she  would  kill  him,  and 
deceased,  her  husband',  laid  the  gun  down. 
Certainly  she  was  not  a  bystander  up  to  this 
time,  but  a  very  active  participant  in  the 
transaction.  She  says,  when  her  husband 
laid  the  gun  down,  she  went  to  look  for  an 
officer,  but,  falling  to  find  one,  she  went  to 
her  father  (appellant),  and  reported  the  dr- 
cnmstances  to  him,  and  told  him  that  de- 
ceased would  shoot  Ivy,  her  brother,  and  had 
been  trying  to  shoot  her;  that,  when  they 
all  got  back  to  where  deceased  was,  there 
was  cursing  going  on,  and  her  brother  told 
her  father  (appellant)  that  deceased  had  call- 
ed her  a  "crazy  s n  of  a  b h,"  and 

deceased  replied,  "she  Is  that,"  and  grabbed  a 
gun,  and  said,  "I  will  kill  all  three  of  you," 
moaning  herself,  her  brother  Ivy,  and  her 
father  (appellant),  and  at  this  time  her  fa- 
ther struck  the  fatal  blow. 

Regardless  of  her  cross-examination,  and 
the  other  testimony  in  the  case,  we  are  at 
a  loss  to  understand  how,  under  this  testi- 
mony, he  can  claim  that  she  was  but  a 
mere  bystander,  or  that  the  law  applicable 
to  acts  and  conduct  of  mere  bystanders  could 
or  would  have  any  application  to  her.  In 
Century  Dictionary  "bystander"  is  thus  de- 
fined: 

"One  who  stands  near;  a  chance  looker-on: 
hence  one  who  has  no  concern  with  the  business 
being  transacted." 

See,  also,  Webster's  Dictionary.  And  this 
definition  has  received  Judicial  approval. 
Gay  Oil  Co.  v.  Atkins,  lOO  Ark.  552.  140  S. 
W.  738;  State  v.  Jones,  102  Mo.  305,  14  S. 
W.  046,  15  S.  W.  656. 

The  reason  we  did  not  discuss  the  decisions 
dted  by  appellant  is  because  they  referred 
to  persMis  who  were  on-iookers,  and  were  In 
no   sense   Interested  iO'  or   a  party   to   the 


transad:lon,  and  when  we  held,  as  we  do 
hold,  that  she  was  not  a  mere  bystander, 
the  rules  of  law  applicable  to  bystanders 
were  and  are  wholly  Inapplicable,  and  the 
rules  of  law  as  announced  in  Cox  t.  State, 
8  Tex.  App.  264,  84  Am.  Rep.  T46,  Blain  v. 
State,  38  Tex.  Or.  R.  247,  26  S.  W.  68,  Baker 
V.  State,  46  Tex.  Cr.  R.  292,  77  S.  W.  618, 
Smith  V.  State,  48  Tex.  Cr.  R.  241,  89  S.  W. 
817,  and  White  v.  State,  60  Tex.  Cr.  R.  659, 
132  S.  W.  790,  become  and  are  applicable,  and 
rendered  the  testimony  of  the  acts  and  con- 
duct of  Mrs.  Laurie  admissible.  The  court 
made  no  holding  that  a  material  witness  for 
the  defendant  could  not  be  a  bystander,  but 
the  acts  and  conduct  and  active  participation 
In  the  transadion  by  Mrs.  Laurie  were  such 
as  showed  that  she  was  not  a  mere  chance 
looker,  but  a  partidpant  in  the  entire  difB- 
culty. 

Appellant  also  Insists  that,  taking  into 
consideration  the  testimony  as  to  the  way  de- 
ceased treated  his  wife,  Mrs.  Laurie,  the 
fad  she  did  not  go  to  his  bedside  until 'in 
the  night  ought  to  have  but  little  weight,  if 
any.  This  may  be  true.  We  are  not  passing 
on  the  weight  to  be  given  this  testimony  by 
the  Jury,  but  merely  hold  it  admissible  as 
showing  the  real  condition  of  affairs,  and  to 
affed  her  credit  as  a  witness,  if  it  did  so. 
The  facts  were  all  before  the  Jury,  and 
doubtless  they  gave  It  only  snch  weight  as 
it  was  entitled  to  receive  at  their  bands  un- 
der the  evidence. 

The  case  of  Marsh  v.  State,  64  Tex.  Cr.  R. 
144,  112  S.  W.  320,  instead  of  holding  the 
statement  of  Mrs.  Laurie  made  to  Mr.  Cole- 
man inadmissible,  is  authority  for  its  ad- 
missibility. Mrs.  Laurie  bad  testified  that 
deceased  said,  "I  will  klU  all  three  of  you." 
and  grabbed  a  gun,  and  those  present  were 
scuffling  with  him  over  the  gun,  when  ap- 
pellant struck  deceased.  This  made  a  case  of 
adlng  in  self-defense.  Now,  immediately 
after  the  shooting,  Mr.  Coleman  says  Mrs. 
Laurie  told  him  "the  killing  was  uncalled 
for."    In  the  Marsh  Case,  supra,  it  was  held: 

"We  think  the  testimony  complained  of  ia 
bill  No.  3  was  admissible  as  a  circumstance  to 
rebut  and  throw  discredit  on  the  original  ctate- 
ment  made  by  appellant  It  was  a  leeitimate 
subject  of  cross-oxaminatioD,  in  that  this  fact, 
if  true,  was  at  variance  with  her  statement  ot 
an  insult  by  Baggett" 

The  testimony  was  held  Inadmissible.  The 
court  says: 

"It  formed  no  part  of  the  transaction,  or  con- 
versation, or  matter  inquired  of  from  Mr«. 
Mnrsh  on  her  original  ezamination.  It  tckollf 
related  to  another  transaction  sabsequent  to  th« 
kiUing." 

In  this  case  the  testimony  rdated  wliolly 
to  this  tmnsadion,  and  was  admissible  to 
show  she  made  a  different  statement  immedi- 
ately after  the  homicide  to  the  one  she  tes- 
tified to  on  the  trial.  We  recently  dlmmssed 
this  question  in  the  case  of  McDugal  v.  State, 
and  dted  the  authorities,  and  do  not  deem  It 
necessary  to  do  so  again.  ^'"""  "^  ^ 


^l' 


Texj 


UAXXR  ▼.  STATB 


»6a 


(It,  17]  Appellant  In  his  motion  cimtends 
that  the  date  of  the  death  of  deceased  was 
not  shown  by  the  erldence,  and  that  It  was 
not  shown  that  the  kUlteg  occurred  in  Kerr 
connty,  Tex.  H.  W.  Vewell  and  Olayt  Love 
testified  to  his  death  occurring  on  the  "8th 
day  of  last  March."  The  case  was  tried  in 
January,  1916,  and  this  neoessarlly  fixed  the 
time  as  Mardi  8,  191fi,  and  appellant  is  mis- 
taken in  his  ccmteation  that  the  record  does 
not  disclose  that  the  tragedy  occurred  prior 
to  the  presentment  of  the  indictment.  If 
the  evidence  did  not  show  venue  in  Kerr 
county,  It  would  be  too  late  to  raise  that 
question  for  the  first  time  in  this  court,  by 
virtue  of  the  provisions  of  article  038,  C.  C. 
P. ;  no  issue  as  to  venue  having  been  raised 
In  the  trial  court.  The  entire  record  shows 
that  the  killing  occurred  in  KerrviUe,  and 
the  act  creating  Kerr  county  in  1856  provid- 
ed that  the  place  selected  as  the  county  seat 
should  be  called  KerrviUe;  therefore  we 
take  Judicial  notice  that  KerrviUe  is  In  Kerr 
county. 

We  have  discussed  all  questions  appellant 
Insists  upon  in  his  motion.  The  others  were 
disposed  of  in  the  original  <vinion,  and.  the 
motion  for  rehearing  is  overruled. 

DAVIDSON,  J.  (dlssenthig).  This  case 
ought  not  to  have  been  affirmed.  In  writing 
what  I  purpose  to  say  I  shall  not  go  into  the 
merits  of  the  case  so  far  as  the  sufficiency  of 
the  evidence  is  concerned.  The  Jury  allotted 
appellant  2S  years  in  the  penitentiary.  I  do 
not,  however,  believe  that  a  fair  insgpeotlon 
of  this  record  and  legitimate  conclusion 
reached  therefrom  will  Justify  the  verdict 

In  my  Judgment  the  continuance  should 
have  been  awarded  for  the  absent  witness 
BHirman.  The  overruling  of  this  proposition 
by  the  majority  is  based  upon  the  Idea  that 
the  trial  court  Icnew  JudiciaUy  that  Furman 
had  been  years  ago  convicted  of  a  felony, 
and  therefore  he  was  not  a  competent  wit* 
nes&  If  It  be  conceded  that  the  court  Ju- 
didaUy  knew  of  Furman's  conviction,  it 
would  not,  therefore,  follow  that  the  court 
Judicially  knew  that  he  was  an  incompetent 
or  disqnallfled  witness.  A  record  of  convic- 
tion has  been  considered  a  necessary  step  to 
disqualify  a  witness.  This  witness  was  ab- 
sent, and  his  testimony  was,  as  stated,  of  a 
very  material  nature.  He  was  present  and 
an  eyewitness  to  the  homicide,  and  would 
bare  testified,  as  shown  by  the  application,  to 
a  clear  case  of  self-defense.  The  trial  court 
disqualifies  this  witness,  and  this  court  sus- 
tains him  In  such  disqnaUfleatlon  because  of 
a  previous  conviction  of  which  it  is  said 
the  trial  court  had  knowledge.  There  was  no 
Issne  tried  by  the  coort  on  this  question.  He 
niay  have  been  a  competent  witness,  restored 
to  dtdaenahlp,  so  far  as  the  record  goes.  In 
settUBg  a  sertens  lasae  of  this  sort  against 
an  accused.  It  «ertalnly  ought  to  be  heard, 
and  the  testimony  ought  to  be  clear  that  the 


witness  was  not,  at  the  time  of  the  appUca- 
tlon  for  continuance,  a  disquaUfied  witness. 

Another  bill  recites  that  shortly  after  and 
on  the  same  day  of  the  homicide  the  wife  of 
deceased,  over  objection  of  appellant,  was 
permitted  to  testify  that  she  had  placed  a 
placard  upon  Oie  outer  door  of  the  confec- 
tionery store  ovnied  by  herself  and  her  de- 
ceased husband,  upon  which  was  written  the 
words,  "Closed  To-day,"  and  furtlier  she  was 
permitted,  over  objection,  to  testify  that  she 
was  at  the  front  of  the  confectionery  build- 
ing and  had  the  door  closed  and  had  a  pla- 
card of  pasteboard  in  a  round  shape,  upon 
which  were  written  or  printed  the  words 
"Closed  To-day"  in  large  letters,  and  that 
she  was  trying  to  paste  or  fasten  said  pla- 
card upon  the  front  door  shortly  after  the 
kUllng.  Various  and  sundry  objections  were 
urged  to  this,  but  the  court  admitted  it,  as 
he  states  in  his  explanation,  because  it  "ap- 
peared to  be  res  gestae."  Another  bUl  on  the 
same  question  recites  that,  while  the  widow 
of  the  deceased  was  upon  cross-examination. 
She  stated  that  she  did  not  go  to  see  her 
husband  at  the  undertaking  parlor  until  the 
night  after  the  klUtng  In  the  daytime,  and 
that  she  had  placed  a  placard  upon  the  front 
door  of  the  confectionery  store  which  had 
the  words  "Closed  To-day"  on  It.  To  this 
all  sorts  of  objections  were  urged.  The  court 
admits  this  with  the  explanation  that  the 
state,  in  offering  this  testimony,  stated  It  was 
for  the  "sole"  purpose  of  affecting  the  cred- 
ibility of  the  witness,  and  It  was  admitted  for 
such  purpose,  as  stated  at  the  time,  and  coun- 
sel for  the  defendant  did  not  ask  for  a  writ- 
ten charge  limiting  the  purpose  for  which 
the  Jury  might  consider  the  same.  In  one 
bill  the  court  admits  the  testimony  on  the 
ground  that  it  was  res  gestse;  in  the  second 
he  sustains  the  purpose  of  the  state  in  offer- 
ing It,  and  admitted  It  for  the  purpose  of  af- 
fecting the  credlblUty  of  the  witness,  and 
for  that  purpose  only,  and  emphasizing  thla 
he  qualifies,  further,  that  appeUant  did  not 
ask  a  written  charge  limiting  this  testimony. 
If  it  was  res  gestae,  a  charge  Umitlng  the 
testimony  was  not  required,  because  in  that 
instance  it  would  be  original  evidence.  If 
offered  for  the  purpose  of  affecting  her  cred- 
ibility as  a  witness.  It  was  the  duty  of  the 
court  to  limit  it  to  that  purpose,  and  see  that 
It  was  not  used  as  original  festlmony  against 
defendant  AppeUant  was  not  present  and 
had  nothing  to  do  with  U,  and  knew  nothing 
about  it:  In  fact,  the  record  shows  he  was 
in  the  hands  of  the  oflicers  under  arrest 

There  are  so  many  reasons  why,  this  testi- 
mony was  not  admissible  it  would  seem  al- 
most superfluous  to  state  them.  This  was 
the  act,  not  of  the  defendant  but  of  the  wife 
of  deceased.  Defendant  knew  nothing  of  It, 
had  no  concern  with  It  was  not  aware  of  it 
and  It  was  the  act  of  a  party  In  his  absence. 


ana  it  was  cne  act  oi  a  party  in  nis  aosence,  ^^^  t 

closing  the  door  of  her  confectionery,  whicli,  v  jOOQIC 
was  owned  by  her  husband  and  herself.    It  O 
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was  th^ir  residence,  tbe  confectionery  being 
In  the  front  paTt  of  the  house ;  they  residing 
In  another  part  of  the  edifice.  Whether  this 
be  the  act  of  a  bystander  or  not,  It  is  the  act 
of  a  third  party,  with  which  defendant  had 
no  concern  and  no  connection.  It  could  not 
be  introduced  on  the  theory  that  it  was  the 
act  of  a  coconspirator,  for  from  that  stand- 
point the  object  of  the  conspiracy,  if  one  ex- 
isted, had  been  accomplished.  The  deceased 
was  dead.  The  act  or  statement  Of  a  con- 
spirator, made  after  the  completion  of  the 
conspiracy,  is  not  admissible  against  one  of 
the  other  coconspirators  in  his  absence.  He 
was  unaware  of  the  act  or  statement  of  the 
other  conspirator  after  the  transaction  had 
ended.  This  I  understand  to  be  the  settled 
mle.  It,  therefore,  could  not  be  original  tes- 
timony, so  far  as  defendant  was  concerned. 
The  parties  after  the  homicide  had  all  scat- 
tered and  gone.  They  were  not  at  the  house 
where  the  killing  occurred,  which  was  In  a 
bedroom  In  the  rear  part  of  the  confectionery 
store.  The  business  was  carried  on  in  the 
name  of  the  wife  of  deceased.  Deceased  had 
just  been  Icilled  and  carried  to  the  morgue, 
or  at  least  was  not  in  this  confectionery  or 
any  other  part  of  the  house  occupied  by  him- 
self and  his  wife.  It  is,  therefore,  not  res 
gestae.  It  was  the  act  of  third  parties  in  the 
absence  of  the  defendant,  without  his  knowl- 
edge, consent,  or  concurrence. 

But  when  the  matter  came  again  in  the 
second  bill  of  exceptions,  the  court  qnalifles 
It  by  stating  that  It  was  admitted  to  affect 
the  credibility  of  the  witness.  Wherever  tes- 
timony Is  introduced  to  affect  the  credibility 
of  a  witness,  which  might  be  damaging  or  il- 
legal, it  Is  the  duty  of  the  court  to  guard  the 
jury  against  using  it  for  Illegitimate  pur- 
poses ;  in  other  words,  instruct  the  Jury  that 
it  can  be  considered  only  for  the  purpose  for 
which  It  was  Introduced — that  Is,  to  affect 
the  credibility  of  the  witness.  This  testi- 
mony should  not  have  been  admitted,  either 
as  res  gestse,  or  to  affect  the  credibility  of 
the  witness.  Here  was  the  widow  of  the  de- 
ceased, closing  the  house  where  the  business 
of  her  deceased  husband  and  herself  was  car- 
ried on,  where  they  had  been  living,  In  part 
of  which  they  resided  as  their  home.  Short- 
ly after  the  death  of  her  husband  she  closed 
the  doors  of  the  house  against  the  curious 
and  the  outside  world,  and  as  evidence  of  the 
fact  that  the  business  was  that  day  sus- 
pended. It  is  the  first  time,  so  far  as  the 
writer  is  aware,  that  the  closing  of  a  busi- 
ness house  where  one  of  the  interested  par- 
ties had  died  should  be  taken  as  evidence  of 
a  want  of  veracity,  which  would  subject  one 
of  the  owners  of  the  house  to  impeachment 
for  want  of  truth.  It  Is  a  custom,  which  is 
a  part  of  the  current  history  of  our  race 
and  people,  that  business  houses  and  private 
residences  are  closed  to  the  outside  world 
when  a  member  of  the  business  house  or  a 
member  of  the  family  has  died.     It  is  not 


'  only  expedient,  but  It '  Is  regarded  by  al> 
rlght-tblnking  people  as  b^ng  the  ethical  and 
pr(q>er  thing  to  do.  Haid  she  carried  on  her 
business  with  wide-open  doors,  with  her  hns- 
band  lying  near  by  dead  but  a  short  time, 
there  might  have  been  some  reason  for  say- 
ing there  was  aometlilng  wrong  and  onnat- 
ural  that  a  wife  wonld  so  act  under  such  cir- 
cumstances. This  might  have  been  the  sub- 
ject of  criticism,  showing  that  she  was  in- 
different to  the  fact  that  her  husband  was  so 
recently  dead.  But  now  we  have  solemnly 
adjudicated,  and  sustained  by  a  court  of  last 
resort,  that  proper  respect  for  the  memory 
of  the  dead  husband  should  be  taken  as  evi- 
dence of  Impeachment  of  the  truth  and  ve- 
racity of  his  wife,  who  with  sorrow  upon  her 
life  and  In  the  shadow  of  bereavement  had 
closed  the  doors  to  the  outside  world.  The 
writer  does  not  understand  this  character  of 
reasoning,  or  bow  such  charge  should  be  im- 
puted under  such  circumstances.  Evidence  of 
proper  ethical  act  by  the  wife  of  the  deceased 
ought  not  to  be  solemnly  adjudicated  to  be 
evidence  of  her  want  of  veracity.  I  do  not 
believe  such  ruling  should  have  been  held 
by  this  court  or  made  by  the  trial  court 

There  is  a  fact  or  two  thrown  Into  the 
case  which  I  suppose  was  done  to  aid  the 
state  and  the  record  in  this  case.  The  wid- 
ow testified  that  there  had  been  trouble  that 
morning  between  herself  and  her  husband, 
and  he  threatened  to  kill  her,  got  a  pMol, 
and  not  only  that,  but  tried  to  klU  her  broth- 
er, and  that  she  went  for  the  sheriff,  and, 
failing  to  find  him,  informed  her  father,  who 
was  also  a  reiddent  of  the  same  bouse,  of 
conditions,  and  the  father  went  to  where 
the  parties  were.  She  further  testified  that 
deceased  got  a  gun  with  a  view  of  kiUias 
her  father,  and  while  Furman  and  deceased 
were  scuffling  over  the  gun,  deceased  was 
trying  to  point  the  gun  towards  her  father 
to  shoot  bin,  and  that  her  father  jerked  oat 
a  small  pocketknlfe  and  inflicted  one  wound 
upon  deceased  from  which  he  died.  This  tes- 
timony placed  a  couple  of  guns  and  a  pistol 
In  sls^t  Im  the  room.  When  the  officers  en- 
tered the  room  some  time  afterward  these 
guns  had  been  put  betweoi  some  mattresses, 
or  at  least  were  so  found.  Of  course,  the 
state's  contention  was  that  tlie  story  about 
the  guns  being  used  in  tbe  dlfiSculty  was 
not  true,  and  that  this  evidence  of  the  guns 
being  between  the  mattresses  was  evidem-p 
of  the  fact  that  her  testimony  was  not  true. 
This  was  legitimate  testimony  to  show,  if 
they  could,  before  the  Jury  that  with  refer- 
ence to  this  matter  she  may  have  been  mia- 
talien  or  testified  falsely.  She  explains  Uil> 
by  stating  that  after  the  difficulty,  and  aft- 
er all  the  parties  had  left  the  room,  she  took 
the  guns  and  pnt  them  between  the  mattree- 
sas,  where  they  were  subseqn^iay  fbund. 
These  facts  went  before  the  jury  for  what 
they  were  worth,  to  be  weighed  by  tbeaJT 
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Tbey  could  attack  her  testiiitony  tbat  the 
guns  were  In  sight  and  sought  to  be  used  dur- 
ing the  difficulty  by  showing  they  were  not 
80  used.  She  explained  la  consonanoe  with 
ber  other  testimony  that  she  hid  the  guna; 
but  be  that  as  It  may,  this  testimony  was 
of  benefit  to  the  state,  it  occurs  to  the  writ- 
er, and  it  put  her  in  the  attitude,  or  it  might 
have  been  so  argued,  of  placing  the  guns 
where  she  placed  them,  a  fact  favorable  to 
the  state,  both  to  contradict  her  as  to  her 
first  statement,  and  to  show  her  sympathy 
for  the  state  by  placing  the  guns  where 
they  could  not  be  used,  and  therefore  im- 
pugning the  question  of  self-defejase,  so  far 
as  that  phase  of  the  evidence  is  concerned. 
But  how  this  could  Justify  the  introduction 
of  evidence  that  the  widow  dosed  the  busi- 
ness and  private  residence  subsequently  by 
placing  a  placard  on  the  door  announcing 
the  house  was  closed  I  do  not  understand. 

"Harmless  error"  seems  not  to  have  been 
thought  worthy  of  consideration  In  this  case, 
because  appellant  received  a  verdict  of  25 
years  for  murder.  He  did  not  receive  the 
minimum  punishment  of  6  years  for  that  of- 
fense. That  there  was  manslaughter  in  the 
case  under  the  facts  Is  not  to  be  disputed,  and 
the  majority  opinion  admits  it  was  a  strong 
case  of  self-defense,  and  yet  appellant  receiv- 
ed 25  years,  which,  at  his  age  of  56,  means 
more  than  his  lifetime.  The  record  shows 
that  be  is  lame  and  side,  and  suffering  with 
rheumatism  and  other  ills  to  which  flesh  is 
heir. 

I  do  not  care  to  go  Into  other  matters  of 
the  case  and  discuss  them.  It  Is  useless  to 
have  said  what  I  have  said,  but  it  occurs  to 
me  as  being  so  novel,  and  so  out  of  the  or- 
dhiary,  and  so  unjust,  that  the  evidence  of 
the  sorrow  of  the  widow,  closing  the  busi- 
ness bouse  and  private  residence  against  the 
outside  world,  should  be  held  as  evidence  of 
a  want  of  credibility  from  the  standpoint 
of  veracity  or  truth,  that  I  could  not  sanc- 
tion tbe  affirmance  of  this  case  from  that 
standpoint  That  It  was  damaging  is  man- 
ifested by  the  verdict  I  do  not  believe 
it  should  be  entertained  that  a  surviving 
relative  of  a  deceased  member  of  the  family 
should  have  his  or  her  veracity  and  standing 
In  tbe  community  attaclfed  and  held  up  to 
scorn  because  of  the  ordinary  everyday  re- 
spect paid  to  the  memory  of  a  deceased  rela- 
tive. This  is  not  our  civilization.  It  does 
not  belong  to  our  people,  and  I  would  not 
subscribe  to  that  I  would  have  dissented  on 
that  proposition.  If  on  no  other.  There  Are 
other  questions  in  the  case,  hut  I  simply  de- 
sired to  make  the  few  above  remarks.  This 
Judgnaent  on^t  not  to  have  been  affirmed. 
It  ougbt  to  have  been  reversed,  and  appel- 
lant awarded  another  trial.  I  do  not  be- 
lieve a  man  should  be  sent  to  the  peniten- 
tiary except  upon  what  ought  to  be  a  legal 
trial. 


SHORT  V.    STATE.      (No,   4049.) 

<Court  of  Criminal  Appeals  of  Texas.     April 
26,  1916,    Dissenting  Opision  July  3,  1816.) 

1.  Homicide  €=>300(7)— Imsibuctions— Sblf- 
DEineNSE. 

Wbere  accused's  evidence  merely  tended  to 
show  that  he  shot  deceased  in  the  heat  of  pas- 
sion, induced  by  deceased's  gossip  regarding  ac- 
cused's cousin,  requested  clmrge  on  self-defense 
was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  $  622 ;  Dec.  Dig.  iS=»30O(7).] 

2.  HoMicrnK  €=>300(7)— Instbuotions— S?elf- 
Defense. 

If  the  evidence  raises  the  issue  of  self-de- 
fense, such  issue  should  be  fairly  and  affirma- 
tively presented  to  the  jury ;  but,  If  there  is  no 
evidence  thereon,  it  is  properly  withheld. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §  022;    Dec.  Dig.  iS=>300(7).] 

3.  WiTNESaEs  «=3»2(1)— Impeachment— Con- 
flicting Statements— Evidence— Admissi- 

BILITT. 

In  a  prosecution  for  murder,  where  a  wit- 
ness for  the  defense  testified  at  variance  with  a 
statement  made  on  the  day  of  the  murder,  it 
was  proper  for  the  district  attorney,  who  elicit- 
ed such  statement,  to  testify  that  he  wrote  it  as 
nearly  in  the  witness'  language  as  be  could,  us- 
ing narrative  form,  and  tbat  its  explained  the 
nature  of  the  inquest  before  taking  the  state- 
ment, which  witness  signed  after  he  read  it  to 
her. 

[Ed.  Note. — Pbr  other  cases,  see  Witnesses, 
Cent  Dig.  §|  1249,  1250;   Dec.  Dig.  <S=9392(1).] 

4.  C^narTAL  Law  «=9695(6)— AppBAir-PBBfr' 
JnvATiON  OF  Exceptions. 

On  objection  to  testimony,  part  of  which  is 
admissible  and  part  perhaps  inadmissible,  spe- 
cific objection  must  be  made  to  the  inadmissible 
portion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1637 ;  Deo.  Dig.  ®=3695(6).] 
6.  Oriminaj,  J..AW    i8=*117OV4(0)— Habmlebs 

EBBOB  —  iMrEACHING  EVIDENCE  —  CUBE  OF 

Ebbobs. 
Wbere  the  court  instructed  tbe  jury  to  con- 
sider only  relevant  impeaching  testimony,  and 
excluded    from    consideration    irrelevant    state- 
ments of  the  witness,  there  is  no  available  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Low,  Cent  Dlgi  f  3134;  Dea  Dig.  <8w 
1170%(6).] 

6.  HOMICZOE   <S=9lSl— EVIDBNCB— AraOBBIBIL- 
ITX. 

Where  accused's  evidence  merely  tended  to 
show  that  he  shot  deceased  in  the  heat  of  pas- 
sion, induced  by  deceased's  gossip  regarding  ao- 
cused's  cousin,  it  was  permissible. to  snow  accus- 
ed's own  alleged  illicit  relations  with  his  cousin, 
as  tending  to  disprove  his  claim  of  passion,  by 
either  circumstantial  or  positiTe  evidence. 

[Eld.  Note.— For  other  cases,  see  Homi«lde, 
Cent  Di«.  §§  383-385;   Dec.  Dig.  <S=>181.] 

7.  CrIminai,  Law  «=5>1170%(e)—TRiAt— Cow- 
duct  OF  Pbosecutino  Attobney. 

Where  an  alleged  improper  question  was  ob- 
jected to  and  excluded,  and  the  answer,  if  given, 
was  not  heard  by  the  jury,  and  the  court  In- 
stmcted  them  to  disregard  the  question,  there 
was  no  available  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  3134;  Dec  Dig.  <e=>U70V6 
(6).] 

8.  CbIminal    Law    i8=>70e— TriaIt— CoNDtfcr 

OF    OmOEBS. 

Prosecuting   attorneys   are 
state,   whose  duty  it  is  to  sec 
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done,  and  they  shonld  never  attempt  to  get  be- 
fore the  jnry  evidence  they  know  to  be  inad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1661 ;   Dec.  Dig.  «=»706.] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Jones  Cotmty ; 
John  B.  Tliomas,  Judge. 
Hamby  H.  Sliort  was  convicted  of  murder, 

and  he  appeals.     Affirmed. 

W.  H.  Murchlson,  of  Haskell,  B.  T.  Brooks, 
of  Anson,  and  J.  0.  Bandel,  of  Hamlin,  for 
appellant.  O.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

HABPER,  J.  Appellant  was  convicted  of 
murder,  and  his  punishment  assessed  at  con- 
finement in  the  penitentiary  for  life. 

[1,2]  The  first  question  raised  by  appel- 
lant is  that  the  court  erred  In  failing  to  sub- 
mit the  issue  of  self-defense.  We  agree  with 
appellant  that,  where  there  is  evidence  rais- 
ing that  Issue,  it  should  be  fairly  and  affirm- 
atively submitted  to  the  Jury;  therefore  It 
Is  unnecessary  to  discuss  the  authorities  cit- 
ed by  him.  But  it  la  equally  well  settled 
that,  when  there  is  no  testimony  raising 
such  an  issue,  It  should  not  be  submitted. 
The  state's  evidence  would  make  a  case  of 
murder,  while  the  defendant's  testimony  rals- 
«8  the  issue  that  be  Is  only  guilty  of  nuia- 
slaughter;  but  in  no  instance  does  be  testi- 
fy to  any  facts  that  deceased  had  or  Vvas 
about  to  attack  him.  He  says  that  Mrs. 
Ruth  Foster  was  his  third  cousin,  and  on  the 
morning  6t  the  homicide  she  told  him  that 
deceased  was  claiming  that  be  was  the  father 
of  her  baby,  and  said  that  no  grounds  exist- 
ed for  such  claim ;  that  deceased  had  attack- 
ed her  on  the  road  one  time,  and  dragged  her 
from  her  buggy,  but  did  not  accomplish  his 
purpose.  He  says  be  told  Mrs.  Foster  he 
would  see  deceased,  and  see  if  he  bad  any 
explanation  to  make;  that  he  went  to  Nu- 
gent, and  had  his  horse  shod,  and  as  he  came 
out  of  the  blacksmith  shop  he  saw  A.  D. 
Blackwell,  deceased,  and  asked  him  whjr  he 
(Black well)  had  treated  Mrs.  Foster  the  way 
be  had,  when  Blackwell  replied,  "Damn  Mrs. 
Foster,"  and  he  shot  him.  This  was  his  tes- 
timony on  direct  examination.  On  cross- 
examination  he  sold: 

''I  was  six  or  seven  steps  from  Bladcwell  when 
I  spoke  to  him.  I  did  not  speak  in  a  load  tone 
of  Toic&  I  spoke  loud  enough  for  him  to  hear 
me.  I  asked  oim  for  an  explanation.  I  says,  'I 
want  an  explanation  of  why  you  have  treated 
Mrs.  Foster  the  way  you  have.'  That  was  all 
I  said,  an^  he  just  sort  of  frowned  up  and  said, 
'Damn  Mrs.  Foster,'  and  it  just  flew  over  m»  in 
an  instant,  and  I  shot  him.'' 

It  is  thus  seen  that  neither  in  his  direct  nor 
cross  examination  does  appellant  contend 
that  deceased  made  any  demonstration  of 
any  character,  while  the  state's  evidence  Is 
that  appellant  walked  out  of  the  blacksmith 
shop  and  shot  deceased  without  even  speak- 
ing.   It  la  thus  seen  that  there  Is  not  ibe 


slightest  testimony  to  raise  the  inue  of  self- 
defense. 

Mtb.  Ruth  Foster  testified  in  behalf  of  ap- 
pellant, and  testified  on  this  trial  that  Mrs. 
Bessie  Delap  had  told  her  deceased  wai 
claiming  to  be  the  father  of  her  baby,  and 
that  she  t<dd  appellant  about  it  on  the  morn- 
ing of  tbe  homicide;  that  she  also  told  bin 
that  some  seven  months  prior  to  the  Iioml- 
dde  deceased  had  met  her  on  the  road  and 
made  Indecent  proposals  to  her,  and  when 
she  refused  to  accede  to  his  requests  he 
caught  hold  of  her,  and  jerked  ber  out  of 
the  buggy,  and  threw  her  down  in  tbe  road, 
but  she  screamed  and  hollered,  when  he  left 

her,  saying,  "Well,  d ^n  you,  go  on ;"  that 

she  told  appellant  tbls  but  a  few  hours  be- 
fore the  homicide.  On  cross-examination  it 
is  made  to  appear  that  tbls  witness  had  tes- 
tified at  the  inquest  held  over  the  body  of 
the  deceased  on  the  day  of  the  killing,  and 
her  testimony  was  reduced  to  writing  and 
signed  by  her.     In  this  statement  she  said: 

"I  did  not  know  that  A.  D.  Blackwell  was 
killed  until  the  time  Mr.  BerryhUl  came  to  bring 
me  here.  H.  H.  Short  told  me  about  three 
weeks  ago  that  Arthur  Blackwell  was  telling 
it  around  tbat  h«  (Blackwell)  was  the  father 
of  my  baby,  which  was  four  months  old  the  Tth 
of  this  month.  Short  said  Blackwell  had  told 
this  to  him  two  or  three  months  ago,  but  that 
he  had  never  said  anything  about  it.  Short  and 
myself  were  at  home  when  he  told  me  this.  A. 
D.  Blackwell  never  had  sexual  intercourse  with 
me  in  his  life.  I  never  in  my  life  was  with  him 
(A.  D,  Blackwell)  without  some  one  else  beinj 
present.  I  was  in  Mr.  Blackwell's  store  in 
January,  1915,  when  Bessie  Delap  was  with  me. 
I  never  bought  a  thing  myself  at  the  time  I  was 
in  the  store.  Hamby  Short  had  told  me  about 
what  Mr.  Blackwell  had  said  at  this  time.  Mr. 
Blackwell  had  never  been  to  mv  house,  only 
when  Sol  was  there,  my  husband.  •  •  « 
Hamby  Short  and  I  had  talked  two  or  three 
times  befwe  this  time  about  Hamby  going  to  Mr. 
Blackwell  and  having  the  talk  straightened  np. 
I  proposed  to  Hamby  that  he  go  to  straighten 
the  talk  up,  instead  of  my  husband,  the  first 
time  he  talked  to  me  about  it.  Hamby  and  I 
talked  about  him  going  to  see  Blackwell  this 
morning.  Hamby  Short  told  me  this  morning 
that  he  was  going  to  go  see  Mr.  Blacicwell  to- 
day and  have  him  (Blackwell)  straighten  tlie 
talk  up,  or  he  (Short)  would  kill  him  (Black- 
well).  The  last  thing  Hamby  Short  said  to 
me  this  morning,  when  he  left  my  house,  wai 
tbat  he  was  Roing  to  see  Blackwell  and  have  him 
take  back  what  he  had  said,  or  he  vras  going  to 
kill  him.  •  •  •  Blackwell  never  hugged  nor 
kissed  me  in  my  life.  He  never  made  love  to 
me.  He  never  made  proposals  of  any  kind 
whatever  to  me  that  were  improper.  I  was  nev- 
er with  him,  except  when  some  one  else  was 
present" 

In  regard  to  making  this  statement  she 
testified: 

"I  don't  remember  making  a  statement  aboot 
this  matter  <to  Judge  Stinson,  which  was  taken 
down  in  writing.  I  don't  remember  making 
a  statement  to  him  the  day  Mr.  Blackwell  wu 
killed.  I  did  not  make  a  statemoit  In  writinf 
before  Judge  Arnold  tbat  I  remeiBb«r  <;^  1 
don't  remember  making  a  statement  at  Esqaire 
Arnold's  residence  there  in  Nugent  tie  day  of 
the  killing.  I  don't  remembeir  secfntr  Judge 
StinsoB,  or  him  telling  me  to  be  carafof  what  I 
said.  I  don't  remember  him  telling  me  to  read 
the  statement  over  and  see  if  it  was  what  I 
me<mt  to  say.    I  don't  remember  him  asking  me 
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if  I  wodd  be  -vrUliiiK  to  swear  anywhere  that 
that  was  m^  testunony  in  the  matter.  I  don't 
remember  him  saying  to  me  that  I  might  be  ask- 
ed to  change  my  testimony.  I  guess  that  ia  my 
signature  (referring  to  signature  to  statement) ; 
that  is  my  name  to  it  I  didn't  do  that  writing. 
I  don't  remember  siting  my  name  to  that.  I 
don't  remember  writing  that  at  all.  I  have  no 
recollection  whatever  of  making  a  statement  to 
Judge  Stinson  and  Judge  Arnold  at  Judge  Ar- 
nold's residence  the  day  of  the  killing.  I  don't 
remember  anything  about  Judge  Stinson  telling 
roe  he  didn't  want  me  to  be  scared,  but  wanted 
me  to  be  careful,  and  be  sure  and  make  the 
statement  I  wanted  to  make.  I  don't  remember 
sayiiu;  in  the  statement  before  Judge  Stinson 
and  Judge  Arnold  that  'Hamby  Short  told  me 
about  two  weeks  ago  that  A.  D.  Blackwell  was 
telling  it  around  that  he  (Blackwell)  was  the 
father  of  my  baby,  which  was  four  months  old 
the  7th  of  this  month.'  That  is  not  true.  I  did 
not  say  that  Short  said  Blackwell  had  told  him 
that  two  or  three  months  ago,  and  that  he  had 
never  said  anything  about  it  I  did  not  say  in 
that  statement  that  Short  and  myself  were  at 
home  when  he  told  me  that  1  did  not  say  in  that 
statement,  'I  never  in  my  life  was  with  A.  D. 
Blackwell  without  some  one  else  being  present' 
If  I  made  that  statement  I  didn't  know  any- 
thing about  it  I  did  not  say  in  a  statement  be- 
fore Judge  Stinson  that  I  told  him  about  that 
on  Tuesday  night,  the  9th  of  February.  Hamby 
did  not  talk  with  me  about  what  Blackwell  bad 
said.  I  did  not  make  the  statement  to  Judge  ^tin- 
son  that  'it  was  two  or  diree  days  Hainby  had 
been  at  my  house  and  had  talked  with  me  about 
Mr.  Blackwell,  and  I  had  talked  with  htm  about 
going  to  Blackwell  to  have  the  talk  straightened 
up.'  I  did  not  have  that  talk  with  Hamby  Short. 
Hamby  had  never  talked  about  it  with  me.  I 
didn't  make  that  statement  that  Hamby  and  I 
had  talked  two  or  three  times  before  this  about 
Hamby  going  to  Bladcwell  and  have  this  talk 
straightened  up.  If  I  made  that  statement,  I 
don't  remember  it  •  •  *  Since  I  have  thought 
the  matter  over,  I  do  not  have  any  recollection 
of  going  down  to  Nugent  the  day  Mr.  Blackwell 
was  killed.  I  can't  remember  anythiqg  about 
going  to  Esquire  Arnold's  and  making  that 
statement.  I  don't  know  whether  1  wrote  my 
name  to  that  statement  or  not  I  can't  write 
my  name  on  that  paper  for  yon.  I  guess  I 
could  write  it  but  I  couldn't  write  it  so  you 
could  read  it." 

After  she  had  so  testified,  If  the  state  desir- 
ed to  offer  the  statement  in  evidence,  It  be- 
came necessary  to  prove  that  she  bad  made 
the  statement  and  signed  It  on  the  day  of  the 
homicide;  and  the  state  in  rebuttal  called 
the  Justice  of  the  peace.  Judge  F.  M.  Arnold, 
who  testified  that  he  took  the  statement  of 
M».  Kuth  Foster  on  the  day  of  the  homicide; 
that  it  was  read  over  to  her  after  it  was 
written,  and  she  signed  it.  The  district  at- 
torney, Judge  James  P.  Stlason,  was  also 
called,  and  testified  that  Mrs.  Foster  made 
the  statement  and  signed  it  before  Judge 
Arnold.    In  bill  So.  4  it  is  shown  he  testified: 

"My  name  is  James  P.  Stinson.  I  am  dis- 
trict attorney  of  the  Thirty-Ninth  judicial  dis- 
trict of  Texas.  I  visited  Nugent  the  day  Black- 
well  was  killed  and  assisted  in  taking  the  testi- 
mony of  parties,  I  think  about  11.  I  took  the 
testimony  of  Mrs.  Ruth  Foster  under  the  fol- 
lowing conditions:  We  went  to  Nugent  that  day 
in  response  to  a  telephone  call;  the  sheriff,  my- 
self, and  Mr.  Oearley,  the  county  attorney,  and 
Mr.  Keifer,  the  reporter,  and  I  believe  Mr. 
Beeves  or  Mr.  Hudson,  but  Mr.  Begister  any- 
way, and  we  got  down  tnere  just  a  little  after  12 
o'cloick  and  entered  immediately  into  holding  the 
ingaeat    We  had  met  the  defendant  at  the  end 


of  the  11-mile  lane,  and  the  sheriff  sent  him  on 
with  Archer,  and  we  began  summoning  the 
witnesses  and  issued  a  subpcena  for  Sol  Foster 
and  his  wife,  and  Mr.  Register  sent  the  auto. 
Mr.  Berryhill  and  Jess  Holmes  were  the  drivers. 
They  ^ot  there  about  4  o'clock  in  the  afternoon, 
and  quite  a  number  of  witnesses  had  been  exam- 
ined when  they  got  there.  When  Mrs.  Foster 
came  we  were  waiting  for  them,  they  were  both 
sworn  as  witnesses  in  the  case  and  a  statement 
taken  from  both  of  tiiem.  The  statement  of 
Mrs.  Ruth  Foster  I  wrote  as  near  as  I  could  in 
her  own  language,  to  connect  it  and  moke  a 
narrative  statement.  After  I  took  the  state- 
ment— Before  I  took  it,  I  explained  to  her 
what  the  proceeding  was,  and  then  I  took  her 
evidence,  and  she  signed  it  after  it  was  read 
over.  Before  she  signed  it  I  read  it  over  to  her 
carefully  word  by  word,  in  order  that  she  could 
not  possibly  make  any  claim  of  misunderstand- 
ing, and  she  listened  to  it  carefully.'  I  asked 
her  if  that  statement  was  true,  and  she  said  it 
was  absolutely  true,  and  says:  'I  will  never 
change  it'  I  told  her  I  wanted  a  statement  she 
was  going  to  swear  to  when  the  case  was  called 
for  trial.  I  says:  'When  the  defendant's  law- 
yer gets  to  you,  he  is  going  to  want  you  to  make 
another  statement'." 

[8]  The  bill  shows  that  the  testimony  In  its 
entirety  was  objected  and  excepted  to.  The 
blU  does  not  undertake  tp  point  out  any 
specific  part  of  the  testimony  as  objectiona- 
ble, but  the  objection  \a  made  to  all  of  It 
Certainly  that  portion  of  Mr.  Stlnson's  tes- 
timony in  which  he  testified: 

"The  statement  of  Mrs.  Ruth  BVwter  I  wrote 
as  near  as  I  could  in  her  own  language,  to  con- 
nect it  and  make  a  narrative  statement.  After 
I  took  the  statement—  Before  I  took  It,  I 
explained  to  her  what  the  proceeding  was,  and 
then  I  took  her  evidence,  and  she  signed  it  after 
it  was  read  over" 

— wa»  admissible.  Mrs.  Foster  had  testified 
to  a  wholly  different  state  of  facts  on  the 
trial  of  this  cause,  and  it  was  permissible, 
under  the  rules  of  law,  to  show  that' she  had 
made  a  different  statement  prior  ttiereto, 
when  first  questioned  in  regard  to  the  matter. 
Huffman  ▼.  State,  28  Tex.  App.  178, 12  S.  W. 
688;  Levy  v.  State,  28  Tex.  App.  200,  12  S. 
W.  586, 19  Am.  St.  Rep.  826;  FuUer  y.  State, 
80  Tex.  App.  668,  17  8.  W.  1108;  Campos 
V.  State,  60  Tex.  Or.  R.  2»2,  9I7  S.  W.  100; 
Gonzales  t.  State,  36  Tex.  Cr.  R.  35,  29  8.  W. 
1091,  80  S.  W.  224;  Newman  v.  State,  70  S. 
W.  953;  Gallegos  v.  State,  48  T«x.  Or.  B. 
61,  86  S.  W.  1150;  Clantim  v.  State,  IS  Tex. 
App.  163;  Olbson  y.  State,  46  Tex.  Cr.  R.  813, 
77  S.  W.  812;  Underbill  «m  Grim.  Ey.  sees. 
288  and  239;  Wharton's  Grim.  Ey.  i  482, 
and  cases  cited ;  Branch's  Penal  Code,  vol.  1, 
page  106. 

[4]  And  it  is  the  mle  that  if  an  objection 
is  directed  at  all  of  the  testimony  of  a  wit- 
ness, a  part  of  which  is  admlsuihle  and  a  part 
perhaps  inadmissible,  specific  objection  must 
be  made  to  that  part  of  the  testimony  which 
is  inadmlssibla  In  the  case  of  Ortis  y.  State, 
68  Tex.  Cr.  B.  626,  151  S.  W.  1067,  thhj  court, 
BpeaJdog  tlirough  Judge  Davidson,  held. 

"A  great  deal  c^  this  testimony  was  clearly 
legitimate,  and  fome  of  it  may  or  may  not  be 
objectionable,  oving  to  the  purpose  for  which  it 
was  introduced.  •  •  •  The  objections  are 
general.  •  ♦  ♦  A  bill  of  exceptions  is  too 
gaaaval  ior  oonaideiation  if  it  iMludea  a  number 
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of  statements,  some  of  wUch  are  dearly  admis- 
sible, and  there  is  nothing  in  the  objection  di- 
rectly pointing  out  the  supposed  objectionable 
portions  of  the  evidence  [citing  Branch's  Crim. 
Law,  sec.  47;  Payton  v.  State,  35  Tex.  Or.  R, 
r)08  (34  S.  W.  615);  Tubb  v.  State,  66  Tex. 
Cr.  R.  606  017  S.  W.  858) ;  Cnbral  t.  State,  57 
Tex.  Cr.  R.  304  (122  S.  W.  872)].  Where  evi- 
dence is  introduced  over  objection,  some  of 
which  is  admissible,  and  some  of  which  is  on 
doubtful  grounds,  or  which  might  be  objection- 
able, it  is  the  duty  of  the  objector  to  specify  in 
the  bill  the  particular  portion  to  which  objec- 
tion is  urged." 

In  this  case,  as  in  that  case,  the  objection 
as  shown  by  the  bill  was  to  all  the  testimony, 
and  the  ground,  as  in  that  case,  was  that  it 
was  Introduced — 

"for  the  purpose  of  prejudicing  the  jury  and  in- 
flaming them  against  the  defendant,  and  im- 
properly reflecting  on  the  credibility  of  the  wit- 
ness Mrs.  Ruth  Foster." 

In  Branch's  Ann.  Penal  Code,  $  211,  rol.  1, 
p.  135,  the  authorities  are  collated,  and  the 
rule  is  stated  to  be: 

"A  bill  of  exception  is  too  general  to  be  con- 
sidered, if  it  includes  a  number  of  statements, 
some  of  which  are  admissible,  and  there  is  noth- 
ing in  the  objections  to  .directly  challenge  or 
single  out  the  supposed  objectionable  evidence." 

[E]  However,  in  the  bill  it  is  shown  that 
the  court,  without  objection,  further  than  ob- 
jection to  all  the  witness'  testimony — 
— "instructed  the  jury  not  to  consider  said  evi- 
dence of  the  district  attorney  relative  to  his  rea- 
sons for  careful  inquiry,  and  his  said  statement 
with  reference  to  what  the  defendant's  attorney 
might  do,  and  to  stay  within  the  bounds  of  rel- 
evant testimony  while  upon  the  stand." 

Under  such  drcumstancea  the  bill  presents 
no  error.' 

[1]  The  only  other  bill  of  exceptions  in  the 
record  relates  to  a  question  propounded  to 
the  witness  Mrs.  Bessie  Delap,  who  was 
called  as  a  witness  by  the  state  in  rebuttal 
It  will  be  seen  from  the  above  that  appel- 
lant's contention  was  that  deceased  had  made 
improper  remarks  concerning  and  to  his 
third  cousin  Mrs.  Ruth  Foster.  The  state's 
contention  was  that  appellant  himself  was 
criminally  intimate  with  Mr&  Foster,  and 
called  Mrs.  Delap,  who  had  been  an  inmate 
of  Mrs.  Foster's  home,  to  prove  certain  dr- 
enmstances  from  which  a  jury  could  deduce 
each  relations  between  appellant  and  Mrs. 
Foster.  This  testimony  was  legitimate  and 
proper  as  tending  to  show  the  interest  and 
!rlendly  relations  of  Mrs.  Foster  to  appel- 
lant, she  being  his  most  important  witness, 
tending  to  raise  the  issue  of  manslaughter. 
And  as  said  by  this  court  in  Redman  t. 
State,  62  Tex.  Cr.  R.  696,  108  S.  W.  366,  if 
appellant's  third  cousin  was  unchaste,  and 
he  knew  that  to  be  true,  by  having  had  sex- 
ual intercourse  with  her  himself,  this  fact 
was  admissible,  U  it  could  be  proven  by 
either  positive  or  clioimstaatial  testimony, 
as  he  was  claiming  that  slanderous  remarks 
to  and  concemlng  this  relative  so  Inflamed 
his  mind  as  to  reduce  the  offense  to  man- 
slaughter. 

II,  t]  By  the-  bUl,   however,  It  la  shown 


!  that  after  the  court  had  warned  the  district 

attorney  not  to  ask  the  question,  at  appel- 
lant's instance,  the  assistant  counsel  for  the 
prosecution  asked  the  witness  Mrs.  Delap  "if 
the  defendant,  Uamby  Short,  ever  got  in 
bed  with  you."  The  question  was  at  once 
objected  to,  and  objection  sustained.  It  la 
rendered  questionable  by  the  record  whether 
or  not  the  witness  answered  the  question, 
she  saying  she  did  say  "yes";  but  the  evi- 
dence of  the  Jurors  placed  on  the  stand, 
when  the  motion  for  a  new  trial  was  heard, 
shows  they  beard  the  question,  but  did  not 
hear  the  answer,  and  the  court  in  approving 
the  bill  says  no  answer  was  made  to  the 
question,  or  If  one  was  made  it  was  in  too 
low  a  tone  to  be  heard.  As  the  answer  was 
not  heard  by  the  Jury,  the  only  question  pre- 
sented is:  Does  the  asking  of  the  question 
present  such  error  as  to  call  for  a  reversal 
of  the  case? 

Appellant  relies  on  the  recent  case  of 
BuUington  v.  State.  180  S.  W.  681,  and 
we  would  again  emphasize  that  no  ques- 
tion should  be  propounded  which  the  prose- 
cutors know  to  be  inadmissible,  for  if  it 
Is  done,  and  the  circumstances  are  such 
that  the  person  on  trial  may  have  been  In- 
jured thereby,  the  case  should  be  and  will 
be  reversed.  But  this  record  Is  wholly  dif- 
ferent from  that  in  the  Bullington  Case,  for 
In  this  case  It  is  made  manifest  by  the  bill 
that  the  court  promptly  sustained  an  objec- 
tion to  the  question,  and  at  once  instructed 
the  Jury  not  to  consider  the  question,  and 
permitted  no  answer  to  be  heard  by  the  ju- 
rors, and  the  Bullington  Case,  supra,  was 
not  reversed  on  that  question  alone,  but  there 
were  other  questions  in  the  case  which  ne- 
cessitated a  reversal.  In  this  case  it  Is  made 
to  appear  that  had  Mrs.  Delap  been  permit- 
ted to  answer  the  question  she  would  not 
only  have  testified  that  appellant  did  get  in 
the  bed  one  night  while  she  was  residing  at 
the  home  of  Mrs.  Ruth  Foster,  but  that  she 
complained  to  Mrs.  Foster  about  appellant 
doing  so,  and  Mrs.  Foster,  appellant's  prin- 
cipal witness,  failed  and  refused  to  take  any 
steps  to  protect  her,  and  failed  and  refused 
to  remonstrate  with  appellant  because  of  this 
conduct  The  relation  existing  between  Mrs. 
Foster  and  appellant  was  a  seriously  con- 
tested issue  in  the  case,  and  we  are  not  pre- 
pared to  hold  that  such  testiuiouy  would  not 
have  been  admissible  on  this  issue. 

If  a  chaste  woman  la  staying  at  the  home 
of  another  pure  and  chaste  woman,  and  a 
man,  even  her  third  cousin,  should  seek  to 
outrage  the  visitor  in  her  home,  certainly  if 
she  made  no  remonstrance,  and  permitted 
this  man  to  continue  to  visit  at  her  home, 
both  when  her  husband  was  present  and  ab- 
sent, and  spend  the  nights  there,  it  woolil 
have  some  bearing  on  the  retattiODshlp  exist- 
ing between  the  two,  when  there  is  other 
evidence  Introduced  tending  to  show 
proper  relatloas.    At  least,  taklag  into  ooa-' 
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stdetatlon  the  actktb  of  iHat  ooxat;  iJ^  bttl 

presents  no  reversible  error. 
The  Jadgment  Is  affirmed. 

DAVIDSON,  J.  I  cannot  agree  to  this  af- 
flrmance, 

DAVIDSON,  J.  •  (dlssenttng).  In  disagree- 
ing with  my  Brethren  about  the  alBrmance  of 
the  Judgment  and  overruling  of  the  motion 
for  rehearing,  It  may  not  be  of  service  to 
make  a  statement  of  some  of  the  reasons. 
The  question  or  doctrine  of  "harmless  er- 
ror" does  not  enter  Into  the  disposition  of 
this  case,  because  defendant  received  the  life 
sentence  when  there  Vf&s  ample  testimony  to 
authorize  a  conviction  of  the  lower  offense 
of  manslaughter.  The  doctrine  of  "harmless 
error"  and  low«r  punishment  are  not  discuss- 
ed by  the  majority  opinion.  The  Jury  took 
the  harshest  view  that  could  have  been  taken 
of  the  testimony.  "Harmless  error"  Is  dis- 
cussed as  a  question  where  the  punishment 
Is  the  minimum,  It  seems. 

I  do  not  believe  that  the  majority  opinion 
deals  with  the  bill  of  exceptions  in  regard 
to  the  district  attorney's  testimony  aa  it 
should  have  done  legally.  The  whole  bill  Is 
predicated  upon  the  fact,  and  the  objection 
announced  in  the  bUI  was  to  the  statements 
of  the  district  attorney  laying  a  predicate  to 
impeach  the  witness  Mrs.  Foster.  This  was 
all  before  the  jury,  and  much  of  it  was  very 
damaging,  and  cannot  be  held  as  properly 
laying  the  predicate,  ^e.  district  attorney 
was  permitted  to  state  all  his  acts  and. con- 
duct, not  only  of  his  relations  to  the  wit- 
ness Mrs.  Foster,  aftier  seehig  her  and  hear- 
ing her  testify  before  the  court  of  Inquiry  or 
magistrate,  but  he  gave  a  detailed  account 
of  bis  trips  and  other  matters  that  had  no 
connection  with  Mrs.  Foster  or  her  testi- 
mony, and  what  he  discovered,  as  well  as 
statements  reflecting  upon  her  and  the  at- 
torneys who  might  be  subsequently  employ- 
ed. Indicating  they  were  going  to  Induce  her 
to  commit  perjury  by  making  an  entirely 
different  statement  from  what  she  made  to 
him.  This  was  the  predicate  offered  by  the 
state,  and  objection  was  urged  to  It  It  was 
all  before  the  Jury,  and  under  the  guise  of 
laying  a  predicate  to  Impeach  Mrs.  Foster  the 
district  attorney  was  permitted  to  put  In  the 
record  and  before  the  Jury  quite  a  lot  of  things 
that  should  not  have  been  even  in  the  predi- 
cate. If  Mrs.  Foster  made  different  state- 
ments to  him  to  what  she  testified  on  the 
trial,  the  predicate  could  have  been  laid,  and 
evidence  offered  to  sustain  It;  but  the  predi- 
cate must  be  so  laid  as  to  Justify  a  legal 
and  proper  contradiction  or  Impeachment  of 
the  witness.  I  think,  therefore,  my  Brethren 
misunderstood  this  bill  of  exceptions  and  the 
purport  of  the  objection  stated  by  appeUant. 
It  was  treated  from  th6  standpoint  of  evi- 
dence Introduced  before  the  Jury,  and  not 
as  a  predicate.  It  Is  a  safe  rule,  at  least 
usually  flOi  that  where  a  blU.  of  exceptions 


redtta  tnwtlmcny  some  e<  vblch  la  admissibly 
and  I  some  not,  the  inadmissible  testimony 
should  be  pointed  out  In  the  bill,  but  in  mj 
Judgment  this  bill  was  sufficient,  .to  present 
the  matter  and  show,  error  as  indicated  la 
the  bUL 

The  district  attorney,  claiming  to  lay  a 
predicate  to  Impeachment,  got  before  the  Jury 
those  damaging  facts  from  standpoint  of 
original  testimony.  I  do  not  care  to  follow 
this  further. 

The  other  question  that  I  desire  to  men- 
tion la  the  testimony  of  the  witness  Mrs.  De- 
lap.  Substantially  Sirs.  Delap  was  permitted 
to  state  that  appellant  went  to  her  bed  and 
imdertook  to  crawl  Into  It  one  night  while 
she  was  residing  at  the  home  of  Mrs.  Foster, 
and  that  she  complained  to  Mrs.  Foster 
about  appellant's  conduct,  etc.  Mrs.  Foster 
was  a  cousin  of  appellant,  about  whom  much 
appears  in  the  record,  and  on  account  of  the 
conduct  of  the  deceased  towards  Mrs.  Foster 
appellant  killed  him.  Of  course,  within  the 
statute  Mrs.  Foster  was  a  female  relative. 
The  state's  theory  was  that  appellant  had 
been  intimate  with  Mrs.  Foster,  and  there- 
fore he  was  cut  off  from  the  issue  of  man- 
slaughter under  the  Redmond  Case,  dted  by 
the  majority  opinion  upon  the  idea  that,  If 
appellant  was  intimate  with  Mrs.  Foster,  he 
oould  not  become  excited  under  tLe  law  of 
manslaughter  for  killing  the  deceased  on  ac- 
count of  slandering  her  reputation  for  virtue. 
This  was  a  seriously  disputed  Issue. 

The  Bedmond  Case  Is  not  even  in  point. 
Whether  that  be  true  or  not,  I  do  not  now 
purpose  to  discuss.  If  that  proposition  is 
correct,  as  urged  by  the  majority  opinion, 
then  I  cannot  understand  why  the  fact  that 
appellant  undertook  to  have  sexual  inter- 
course with  Mrs.  Delap  ^ould  have  been 
used  against  him  for  killing  a  man  whom  he 
says  slandered  his  female  relative,  Mrs.  Fos- 
ter. The  issue  was  sharply  raised  in  the 
record,  and  most  strenuously  denied  by  ai>- 
pellant,  that  he  and  Mrs.  Foster  had  ever 
been  guilty  of  any  Immoral  conduct.  What 
the  evidence  In  regard  to  an  Insult  by  appel- 
lant to  Mrs.  Delnp  would  have  to  do  with 
the  Issue  of  manslaughter  on  account  of  In- 
sulting conduct  of  deceased  towards  Mrs. 
Foster,  as  It  bore  upon  the  defendant,  is 
hardly  explainable  upon  any  legal  line.  He 
had  not  placed  his  reputation  in  issue  as  to 
bting  a  virtuous  man  or  otherwise.  Mrs, 
Delap  had  nothing  to  do  with  any  amours 
between  Mrs.  Foster  and  appellant,  if  any 
such  occurred;  but  this  testimony  was  in- 
troduced against  appelant,  and  It  la  of  the 
most  serious  and  damaging  character. 

The  majority  seemed  to  Justify  the  Intro- 
duction of  this  testimony  and  its  effect  upon 
the  case  by  stating  that  Mrs.  Delap  was  a 
guest,  or  at  least  was  In  the  house  owned  by 
Foster  and  Mrs.  Foster,  and  therefore  Mrs. 
Foster  was  winking  at  the  amours  op  *t- /^^  T 

tempted  amours  of  appellant  with  Mrs.  D^VjOOQIC 
lap.    The  state,  as  well  as  ttie  majority  «f  O 
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tbia  court,  aeem  to  overlook  on«  £act  of  lta< 
man  nature:  That,  If  Mrs.  Foster  and  ap- 
pellant were  carrying  on  amours  through  Il- 
licit love;  Mrs.  Delap  would  hardly  be  taken 
UBder  the  protection  of  Mrs.  Foster  by  Mrs. 
Foster.  Such  a  statement  by  the  majority 
opinion  is  hardly  to  be  verified  on  the  theory 
of  woman  nature.  But,  In  any  event,  the 
testimony  of  Mrs.  Delap  that  appellant  tried 
to  crawl  in  hed  with  her  was  not  legitimate 
testimony  to  show  that  appellant  either  was 
Intimate  with  Mrs.  Foster  or  that  be  killed 
the  deceased  because  of  the  deceased's  Inti- 
mate relations  with  Mrs.  Foster.  This  testi- 
mony should  not  have  gone  to  the  jury.  Ap- 
pellant was  contending  for  the  issue  of  man- 
slaugbter  and  innocent  relations  with  his 
relative,  Mrs.  Foster.  She  was  denying  stren- 
uously  that  there  bad  been  any  illicit  rela- 
tions between  them,  and  when  she  informed 
appellant  of  the  conduct  and  statements  of 
the  deceased  the  defendant  killed  him.  This 
testimony  as  to  Mrs.  Delap  had  a  tendency 
to  do  so,  If  It  did  not  completely  cut  him 
off  from  the  Issue  of  manslaughter.  Any  Il- 
licit relations  with  Mrs.  Delap  could  not 
even  tend  to  affect  his  relations  with  Mrs. 
Foster,  so  as  to  deprive  him  of  the  issue  of 
manslaughter.  It  did,  however,  do  so,  and 
this  to  the  result  of  life  sentence  for  murder. 
It  therefore  necessarily  affected  the  case  seri- 
ously against  appellant 

The  Judgment  should  have  been  reversed. 
I  do  not  care  to  further  discuss  the  matter. 
This  Judgment  ought  to  have  been  reversed, 
and  appellant  awarded  another  trial. 


McKINNEY  V.  STATE. 


(No.  4133.) 

June  21, 


(Court  of  Criminal  Anncftls  of  Texas. 
1916.) 

1.  Jtjrt  €=9l31(15)— Voib  Dike  Examiwattow 

— FOBM  OF  QUESTI0."T. 

Refusal  to  nermit  the  question  to  a  juror, 
"If  after  hearing  the  evidence  *  •  •  you 
have  a  reasonable  doubt  of  the  intent  of  defend- 
ant to  kill.  •  •  •  \yonld  you  give  •  •  • 
fhim]  the  benefit  of  that  doubt?"  is  proper,  he 
beiDK  allowed  to  ask,  and  having  asked,  "If  after 
bearing  the  evidence  •  *  •  you  have  a  rea- 
sonable doubt  of  the  guilt  of  accused,  will  you 
give  him  the  benefit  of  that  doubt  and  acqnit 
himr' 

[Ed.  Note.— -For  other  cases,  see  Jury,  Cent 
Dig.  S  579 ;  Dec.  Dig.  «=sl31(15).] 

2.  HOMICIDB  «=9216— DTIRO  DBOIiABATIOnS— 

Foundation. 
The  requisites  prescribed  by  Code  Cr.  Proc 
1911,  art.  808,  for  admission  of  a  dying  declara- 
tion, need  not  be  established  by  direct  and  posi- 
tive statement  of  deceased  at  the  time,  but  the 
proper  proof  may  be  inferred  from  liis  evident 
danger,  or  the  opinions  of  attendants  stated  to 
him,  or  from  his  conduct  or  other  circumstances. 

[Rd.   Note. — For  other  cases,   see  Homicide, 
Cent  Dig.  i  457;  Dee.  Dig.  «»216.1 

8.   HoMIClDB  i8=>204— DTTNO  DECtABATIOWfr- 
TlMB  Bevobe  DBATH. 

If  dying  declarations  are  made  onder  a  oon- 
sciouanesB  of  impending  death,  without  hope  of 


reooverj!,  ItagOi  ol  tiii*  thareator  before  death 
is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  438;   Dea  Dig.  <S=s>204.] 

4.  Cbikinal  Law  9=>1168(2>— Habmtess  Eb- 
BoB— AnmssioN  of  S^tidenCx. 

Erroneous  admission  of  evidence  is  not 
ground  for  reversal  if  the  fact  testified  to  be 
proved  by  other  evidence  not  objected  to. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3138;  Dec.  Dig.  «=»1169i2).] 

5.  CsnuNAL  Law  9=>695(6)—AffeaI/— Objec- 
tion TO  Evidence. 

Admission  of  evidence,  over  objection  to  the 
whole  of  it  when  part  only  of  it  is  inadmissible, 
presents  no  error. 

[Ed.  Note.— For  other  cases,  see  CrlmiDal 
Law.  Cent  Dig.  {  1637;  Dec.  Dig.  <9=»695(6).J 

6.  Cbiuinal  Law  «=7l  170(2)— Habmi.E8S  £b- 
BOB— Exclusion  or  Evidence. 

Exclusion  of  evidence  was  harmless,  when 
other  evidence  estaUiahed  witboot  cootroveny 
the  facts  sought  to  be  proved. 

[Ed.  Note. — For  other  cases,  see  Criminil 
Law,  Cent  Dig.  i  3146;  Dec.  Dig.  «=»1170(2).l 

7.  Cbiminai.  Law  ^3>404(4)—Evidbi(ce— De- 
monstrative Evidence. 

The  bloody  clothing  of  deceased  was  admisM- 
ble  in  connection  with  testimony  as  to  wbether 
wonnds  were  inflicted  by  one  bullet  or  more. 

[E<d.  Note. — For  other  cases,  see  Crimiual 
Law,  Cent  Dig.  If  873,  891,  893,  1457;  Dee. 
Dig.  <^=.404(4).l 

8.  Cbiuinal  Law  ®=>918(10,  11)— New  Tblal 
— Matteb  Not  Objected  to  at  Tbiau 

Remark  of  state  witness  while  leaving  tb« 
stand,  when  near  defendant  not  understood  bT 
the  judge,  not  shown  to  have  been  heard  by  the 
jury,  and  not  complained  of  by  defendant  at  tb« 
trial,  cannot  avail  for  new  trial. 
.  [Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2163;  Dec  Dig.  ^u918(10. 
11).] 

9.  CuUNAi.  Law  «b»1170^(5)  —  tta»wbi!i 

EBBOB— LiHITINO  OBOaS-EZAXINATION. 

Limiting  cross-examination  of  state's  wit- 
ness was  not  reversible  error,  where  it  appesn 
certain  defendant  had  la  substance  got  all  he 
could  by  a  longer  cross-examination. 

[Ed.  Note.— For  other  eases,  see  Crimind 
I>aw,  Cent  Dig.  {  3133;  Dec  Dig.  «=> 
1170%(5).l 

Appeal  from  District  Court,  Bexar  Oonnty; 
W.  S.  Anderson,  Judge. 

George  McKlnney  was  coavlcted,  and  ap- 
peals.   Atlirmed. 

C.  C.  Todd,  of  San  Antonio,  for  appellant 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PRENDBHGAST,  P.  J.  Appellant  was  con- 
victed of  the  murder  of  a  negro  woman.  Alice 
Parrlsh,  and  the  death  penalty  assessed. 

His  defense  was  accidental  shooting.  This 
question  was  spedflcally  submitted  to  the 
Jury  for  a  finding  in  the  very  language  of 
appellant  in  hla  special  charge  which  was 
given.  The  Jury  found  against  him  on  It 
They  could  not  have  done  otberwlae  under 
the  testimony.  No  complaint  is  made  of  the 
charge  of  the  court  He  has  several  bills  of  < 
exceptions.    We  will  discuss  each. 

[1]  He  complains  that  the  court  refused  'f^ryT/> 
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peiiniitbliD,  on  tba  objection  of  tbe  state,  to 
ask  this  qnestloD  of  each  venireman: 

"If,  after  hearing  the  erldeoce  in  this  case, 
yon  have  a  reasonable  donbt  of  the  intent  of  the 
defendant  to  kill  deceased,  wonld  you  give  the 
defendant  tbe  benefit  of  that  doubt?" 

The  court  made  this  explanation  In  allow- 
ing tbe  bUl: 

"The  objection  stated  was  directed  to  the  ques- 
tion as  asked  in  the  form  asked,  and  the  defend- 
ant was  never  denied  the  right  to  ask  each  und 
every  venireman,  and  in  fact  did  ask  each  venire- 
man, the  question: 

"  'If,  after  bearing  the  evidence  in  this  ease, 
7on  have  a  reasonable  doabt  of  the  guilt  of  the 
accused,  will  yon  fdve  him  the  benefit  of  that 
doubt  end  acquit  him?' 

"It  was  the  judgment  and  opinion  of  the  court 
that  the  question  aa  asked  fully  protected  the 
rights  of  the  defendant,  while  the  question  de- 
sired to  be  asked  was  directed  to  one  single  ele- 
ment of  the  offense  of  murder,  and,  if  it  had  been 
allowed,  other  questions  covering  each  and  every 
other  element  of  the  case,  both  for  the  state  and 
defense,  must  likewise  have  been  allowed.  If 
this  had  been  done,  the  trial  would  have  been 
nnreasonably  extended;  and,  further,  the  de- 
fendant neiver  exhausted  all  his  peremptory  chal- 
lenges." 

The  court's  action  In  refusing  to  permit  ap- 
pellant to  ask  said  question  was  correct  El- 
lis y.  State,  69  Tex.  Or.  B.  468, 1S4  S.  W.  1010; 
Merkel  v.  State,  171  8.  W.  740,  ai»d  author- 
ities therein  dted. 

[2]  In  his  next  bill  he  shows  that  tbe  dis- 
trict attorney  asked  its  witness  E!dna  Bowman 
tf  she  heard  deceased  make  any  statement  on 
tbe  night  she  was  shot  She  answered  she 
did,  and  stated  that  no  one  was  present  at  the 
time  bat  herself.  That  she  (the  witness)  was 
tbe  only  one  in  the  room  with  the  deceased 
at  the  time.    He  then  asked: 

"What,  if  anything,  did  she  say  in  regard  to 
who  it  was  [referring  to  who  shot  her]?"  Quot- 
ing from  the  bill:  To  which  question  the  de- 
fendant then  and  there  objected,  which  objection 
was  by  the  court  overruled,  and  the  defendant 
excepted  because  it  does  not  appear  that  the 
precedent  required  by  statute  that  tbe  deceased 
was  conscious  of  approaching  death,  had  no  hope 
of  recovery,  and  was  fully  conscious  of  what  she 
was  saying  and  doing  at  the  time  said  statement 
was  made;  said  testimony  being  material,  be- 
cause the  deceased  answered  said  question  that 
'George  shot  me  because  I  wouldn't  go  with  him. 
He  ought  to  be  hung,  oughtn't  he  r 

Tbe  bill  then  states  that  the  defendant  far- 
ther excepts,  because  the  answer  called  for 
a  conclusion  of  the  deceased,  and  did  not 
state  tbe  conversation  that  occurred  between 
tbe  defendant  and  the  deceased  which  led  to 
tbe  conclasion  testified  to,  that  George  shot 
her  because  she  would  not  go  with  him.  The 
conrt  before  approving  this  bill  explains  and 
qoallfles  it  as  follows: 

"Before  the  witness  Edna  Bowman  was  asked 
tbe  qnestion  and  gave  the  answers  complained 
ot,  it  bad  been  established  by  other  witnesses 
that  at  the  time  or  within  a  few  minutes  of  the 
■peaking  of  the  words  recited  by  the  witness  Ed- 
na Bowman,  that  the  deceased  was  sane,  fully 
conscious,  and  knew  that  she  was  going  to  die 
and  had  no  hope  of  recovery,  as  will  be  seen 
from  the  testimony  of  Fannie  Thompson,  Dr.  H. 
B.  Ogilvie,  and  Curtis  Parrish;  also  all  three 
of  those  witnesses  testified  to  dying  declarations 
of  sabstaotiallgr  the  same  words  as  testified  tA  by 
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the  witness  Bdna  BowniAB,wItlloat 'objection  on 
the  part  of  the  defendant  The  testimony  of  the 
witnesses  Fannie  Thompson  and  Dr.  H.  H. 
Ogilvie  shows  tho  proper  predicate  to  tbe  intro- 
duction of  dying  declarations,  and  no  change  in 
the  condition  of  the  deceased  from  the  time  at 
which  they  saw  her  until  she  spoke  to  Bdna 
Bowman  was  shown  or  suggested. 

"The  objection  was  to  the  question  and  not  to 
the  answer  or  any  portion  thereof,  and  no  ob- 
jection was  made,  and  no  motion  was  made  to 
strike  out  the  answer  nor  the  words:  'He  ought 
to  be  hung,  oughtn't  he?'  " 

The  statute  (O.  C.  P.  art  808)  expressly  pre- 
scribes what  the  proof  shall  show  before  a  dy- 
ing declaration  of  a  deceased  is  admissible. 
This  statute  has  been  In  force  for  many  years 
and  has  frequently  been  discussed,  construed, 
and  applied  in  many  cases.  The  rules  ai^ly- 
ing  thereto  are  well  established  by  tbe  deci- 
sions both  of  this  court  and  our  Supreme 
Court  when  it  had  criminal  jurisdiction. 
And  while  all  tbe  requisites  prescribed  by  tbe 
statute  must  be  shown  in  order  that  tbe  dying 
declaration  be  admissible,  it  is  held  that  it  is 
not  necessary  that  aU'  these  requisites  shall 
be  established  by  direct  and  positive  testi- 
mony of  the  deceased  at  the  time.  It  is  en- 
ough if  it  satisfactorily  appear  tUat  the  prop- 
er proof  was  made  whether  it  be  directly 
proved  by  the  express  language  of  the  declar- 
ant or  others,  or  be  inferred  from  his  evident 
danger,  or  the  opinions  of  the  medical  or  oth- 
er attendants  stated  to  blm,  or  from  bis  con- 
duct or  other  circumstances  of  tbe  case,  all 
of  which  are  resorted  to  in  order  to  ascertain 
the  state  of  tbe  declarant's  mind  and  the 
facts  to  make  the  dying  declaration  admis- 
sible. Hunnicutt  v.  State,  18  Tex.  App.  516, 
51  Am.  Rep.  330 ;  Cook  v.  State,  22  Tex.  App. 
526,  3  S.  W.  749 ;  Miller  v.  State,  27  Tex.  App. 
81,  10  S.  W.  445;  King  v.  State,  34  Tex.  Cr. 
R.  237,  29  S.  W.  1086;  ConneU  v.  State,  46 
Tex.  Cr.  E.  261,  81  S.  W.  746;  Thomas  v. 
State,  49  Tex.  Cr.  R.  642,  95  S.  W.  1069;  Sims 
V.  State,  36  Tex.  Cr.  B.  165,  36  S.  W.  256; 
Douglas  V.  State,  58  Tex.  Cr.  R.  122, 124  S.  W. 
937,  137  Am.  St.  Rep.  930;  Johnson  v.  State, 
67  Tex.  Cr.  R.  441,  149  S.  W,  165;  ChrlsUan 
V.  State,  71  Tex.  Cr.  E.  566,  161  S.  W.  101; 
SorreU  v.  State,  74  Tex.  Cr.  R.  605, 160  S.  W. 
299;  Marshall  v.  State,  182  8.  W.  1106. 

[3]  It  is  also  established  that  if  tbe  dying 
declarations  were  made  under  a  conscious- 
ness of  impending  death,  without  hope  of  re- 
covery, the  length  of  time  deceased  lived  aft- 
er making  them  is  Immaterial.  Fulcher  v. 
State,  28  Tex.  App.  472, 13  S.  W.  750;  Crock- 
ett V.  State,  45  Tex.  Cr.  R.  280,  77  S.  W.  4 ; 
Hunter  v.  State,  54  Tex.  Or.  R.  229, 114  S.  W. 
124,  30  Am.  St  Rep.  887 ;  Brookins  v.  State, 
71  Tex.  Or.  R  101,  158  S.  W.  522;  Francis 
V.  State,  170  8.  W.  779.  On  these  propositions 
see  2  Bnuudk's  An.  P.  a  p.  1035 ;  2  Yemon's 
Cr.  Stat  p.  746. 

[4]  Another  principle  of  law  is  applicable, 
and  that  is: 

"The  erroneous  admission  of  testimony  is  not 
cause  for  reversal  if  the  same  fact  is  proven  by 
other  testimony  not  objected  to."  Wagner  v. 
State,  63  Tex..  Or.  K,  807,  100  S.  W.  169,  and 
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cases  dted  thfereln.  Bailey  v.  State,  69  Tex.  Cr. 
R.  484,  155  S.  W.  536;  Christie  t.  State,  69 
Tex.  Cr.  R.  602,  155  S.  W.  541;  Tinker  v.  State, 
179  8.  W.  673;   and  many  other  cases. 

[5]  And  there  is  still  another  well-estab- 
lished principle  applicable,  and  that  is: 
Where  an  objection  is  made  to  the  whole  of 
certain  testimony,  a  part  of  which  is  admis- 
sible and  a  part  of  which  is  inadmissible, 
such  objection  and  the  admission  of  such  tes- 
timony presents  no  reversible  error.  In  order 
to  present  error,  specific  objections  must  be 
made  to  that  part  which  is  inadmissible  and 
not  to  the  whole,  a  part  of  which  is  admissi- 
ble. Ortiz  V.  State,  68  Tex.  Or.  R.  524,  161  S. 
W.  1056;  Payton  v.  State,  35  Tex.  Cr.  R.  510, 
34  S.  W.  615;  Gaines  t.  State,  37  S.  W.  333; 
Tubb  V.  State,  55  Tex.  Or.  R.  (IS3,  117  S.  W. 
858;  Cabral  v.  State,  57  Tex.  Or.  R.  304,  122 
S.  W.  872 ;  Hughes  v.  State.  68  Tex.  Cr.  R.  684, 
152  S.  W.  914;  Plnkerton  v.  State,  71  Tex.  Cr. 
R,  203,  106  S.  W.  87 ;  Boyd  v.  State,  72  Tex. 
Cr.  R.  521,  163  S.  W.  69 ;  Lopez  v.  State,  73 
Tex.  Cr.  R.  624,  166  S.  W.  155;  Francis  ▼. 
State,  170  S.  W.  782 ;  Zweig  v.  State,  74  Tex. 
Cr.  xt.  306,  171  S.  W.  751;  Ghent  v.  State,  176 
S.  W.  568 ;  Aren  ▼.  State,  177  S.  W.  82.  If  ap- 
pellant had  objected  at  the  time  to  that  part 
of  the  deceased's  statement,  "He  ought  to  be 
hung,  oughtn't  he?"  or  if  he  had  later  made 
a  motion  to  exclude  it,  and  the  court  had 
overruled  such  objections  or  such  motion, 
then  reversible  error  might  have  been  pre- 
sented. But,  as  shown,  he  made  no  objection 
to  that  part  of  the  answer  only,  and  made  no 
motion  to  exclude  it  at  all;  so  that,  under 
no  contingency,  does  his  bill  present  any  re- 
versible error. 

[6]  By  his  bill  No.  3  it  is  shown  that  he 
was  cross-examining  Hugh  Undsey,  a  state's 
witness,  and  asked  him: 

"Q.  Tou  have  known  George  (McKinney)  three 
years?  A.  Yes,  sir;  I  have  heard  tell  of  him 
before.  Q.  Are  you  friendly  with  George?  A. 
Xes,  sir;  I  am  acquainted  with  him.  Q.  Did 
you  know  at  the  time  that  the  Parrishes  were — " 

At  this  point  the  district  attorney  inter- 
rupted the  question,  and  objected  that  the 
witness  could  have  heard  it  from  hearsay 
only,  and  it  would  throw  no  light  on  the 
transaction,  would  have  no  bearing  on  the 
question — it  would  not  serve  to  show  any  mo- 
tive, his  knowledge  or  lack  of  knowledge. 
The  court  sustained  the  objection.  The  bill 
shows  tt^tt  appellant  then  excepted,  in  that 
he  was  not  permitted  to  finish  his  question, 
which  he  states  would  have  been: 

"Did  you  know  at  the  time  that  the  Parrishes 
were  unfriendly  towards  the  defendant,  and  ob- 
jected to  Alice  Parrish  going  with  the  defend- 
ant?" 

He  claims  In  his  bill  that  all  the  Parrish- 
es had  testified  against  him,  and  it  was  im- 
portant for  him  to  show  their  animosity 
against  him,  and  he  was  deprived  of  the  right 
not  only  of  asking  the  question,  but  having 
the  answer  "to  show  that  the  Parrishes  were 
nnfrlendiy  wita  the  defendant." 


The  court  e^lained  and  qinalifled  this  bill 
as  follows: 

"The  question  sought  to  be  asked  by  the  de- 
fendant, through  his  attorney,  called  for  hearsay 
and  the  conclusion  of  the  witness,  and  was  inad- 
missible for  the  further  reason  that,  if  admitted, 
the  answer  would  have  been  material  for  one 
purpose  only;  that  is,  it  would  have  been  mate- 
rial to  show  the  animus,  interest  or  bias  of  the 
Parrish  family.  The  animus,  interest,  and  bias 
had  already  been  freely  admitted  by  each  mem- 
ber of  the  Parrish  family  who  testified,  and  the 
identical  information  sought  to  be  elicited  by 
this  question  had  already  been  admitted  by 
each  one  of  them;  consequently,  there  being  no 
denial  of  their  animus  and  interest,  it  was  not 
proper  for  the  defendant  to  prove  same  from 
any  other  source." 

As  thus  qualified,  the  bill  shows  no  error. 
What  the  answer  of  the  witness  would  have 
been  is  not  stated,  except,  inferentially,  that 
the  Parrishes  were  unfriendly  to  him. 
Whether  his  knowledge  was  such  as  that  it 
would  or  would  not  be  hearsay  Is  not  dis- 
closed. But,  at  any  rate,  when  the  evidence, 
as  stated  by  the  court,  established  without 
controversy  the  very  facts  that  be  wanted 
to  prove,  of  course  no  injury  was  done  him 
by  the  action  of  the  court 

[7, 1}  His  next  two  biUs  (4  and  S)  will  be 
stated  and  considered  together.  In  the 
fourth  he  objected  to  the  introdnction  <^  the. 
blood-stained  garments  of  the  deceased, 
claiming  that  they  were  introdtioed  for  the 
purpose  and  with  the  intention  to  Inflame  the 
minds  of  the  jury  against  him,  and  that  it 
did  80.  In  the  fifth  he  claims  that  the  moth- 
er of  deceased,  after  she  left  the  stand,  said 
in  the  hearing  of  the  jury:  "He  murdered 
my  daughter  and  ought  to  be  hung."  These 
grounds  were  also  set  up  In  appellant's  mo- 
tion for  a  new  trial.  The  motion  on  both 
these  grounds  was  expressly  contested  and 
denied  by  the  sworn  affidavit  of  the  district 
attorney. 

The  conrt,  In  approving  these  bills,  folly 
qualified  and  explained  them.  The  qnalifl- 
cation  to  the  fifth  Is  embraced  in  that  to  the 
fourth,  and,  while  it  is  quite  lengthy,  we  re- 
gard it  as  of  sufficient  importance  to  justify 
the  quotation  of  the  whole  of  it    It  is: 

"The  state  introduced  the  doctor  in  attendance 
(Dr. 'H.  H.  Ogilvie)  and  the  undertaker  (George 
Williams),  both  of  whom  testified  to  the  location 
of  the  wounds.  The  undertaker  stated  that 
there  were  three  wounds,  grouped  together  ia 
such  a  manner  as  to  form  a  triangle,  indicating 
the  triangle  by  holding  up  three  of  his  fingers  so 
that  the  tips  of  his  fingers  formed  a  triangle. 
The  physician  testified  that  there  wer«  three 
holes  in  a  straight  perpendicular  line  up  and 
down  the  throat,  and  that  each  was  a  small  bnl- 
let  hole,  and  that  the  spaces  between  them  were 
about  three-fourths  of  an  inch.  Upon  cross-ex- 
amination he  expressed  the  opinion  that  all  three 
of  them  could  have  been  made  by  one  bullet  en- 
tering the  top  hole  first  emerging  at  the  second, 
and  re-entering  at  the  bottom. 

"They  both  testified  to  one  exit  at  the  back  of 
the  neck,  but  neither  testified  to  the  exact  loca- 
tion of  the  point  of  exit.  The  declared  porpos« 
of  the  district  attorney  in  offering  the  dress  (tlie 
only  bloody  garment)  was  to  meet  the  opinion  of 
the  witness  (Dr.  H.  H.  Ogilvie)  that  one  bullet  .T 
could  have  made  all  three  wounds  by  showiog  M  ^ 
that  the  bullet  hole  in  the  collar  of  the  dien  wm    ([^ 
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opposite  the  lower  bole  In  the  throat;  that  ft 
would  have  been  a  physical  imposnibility  for  a 
bullet  enconnterins  only  fleshy  tissues  in  the 
throat,  ranging  downwards,  to  hare  been  deflected 
at  a  right  angle  in  its  downward  course,  so  as  to 
make  an  exit  at  the  point  at  which  it  penetrated 
the  dress  in  the  rear.  The  coat  offered  in  evi- 
dence had  no  blood  on  it,  and  was  offered  both 
for  the  purpose  of  showing  the  location  of  the 
point  of  exit  by  holes  in  the  collar  thereof,  and 
for  the  purpose  of  identifying  a  button,  both  by 
its  absence  from  the  coat  and  its  exact  corre- 
spondence with  other  buttons  on  the  coat,  which 
button  had  been  found  at  the  place  of  the  homi- 
cide, and  was  offered  as  a  circumstance  indicat- 
ing a  struggle,  which  fact  was  denied  by  the  de- 
fendant who  claimed  accident.  There  lis  nothing 
in  the  record  to  sustain  counsel's  conclusion  that 
the  dress  (the  only  bloody  garment  offered  in 
evidence)  or  the  coat  (which  had  no  blood  on  it) 
was  offered  for  the  purpose  of  inflaming  the 
minds  of  the  jury  or  that  it  did  do  so.  The  facts 
in  reference  to  this  matter,  and  to  the  claimed 
outburst  of  the  deceased's  mother,  just  after 
leaving  the  witness  stand,  do  not  show  in  the  rec- 
ord, but  are  as  follows: 

"At  the  time  of  the  trial  counsel  for  the  state 
and  defendant  were  seated  at  a  table  in  the 
courtroom,  which  table  was  four  feet  two  inches 
broad,  and  eight  feet  two  inches  long,  and  was 
placed  a  long  ways  in  front  of  the  jury  box,  and 
with  its  narrow  end  facing  the  witness  box  and 
the  judge's  rostrum,  and  its  long  side  parallel 
with  the  jury  box.  The  edge  of  the  table  near- 
est the  jury  box  was  seven  feet  from  the  nearest 
juror,  and  the  edge  that  was  nearest  the  judge's 
rostrum  and  the  witness  stand  was  some  eight 
feet  from  said  witness  stand  and  rostrum.  Coun- 
sel for  defendant  was  sitting  on  the  far  side 
of  the  table  from  the  jnry,  and  therefore  some 
eleven  feet  from  the  nearest  juror.  Counsel  for 
the  state  was  sitting  on  the  near  side  of  the  ta- 
ble toward  the  jury,  and  therefore  not  more  than 
seven  feet  from  the  nearest  juror.  The  witness 
Mary  Parrisb,  mother  of  the  deceased,  was  plac- 
ed upon  the  witness  stand  by  the  state  to  estab- 
lish facts  known  to  her  alone,  as  will  appear  by 
the  record,  and  was  cautioned  by  the  district  at- 
torney, when  placed  upon  the  stand,  to  answer 
questions  asked  only.  After  having  testified,  and 
whilst  the  witness  was  leaving  the  witness  stand, 
and  whilst  proceeding  away  from  the  jury 
around  the  end  of  the  table  nearest  the  witness 
stand,  and  ther^ore  with  her  back  or  left  side 
face  toward  the  jury,  at  the  moment  when  she 
-was  just  around  the  end  of  the  table,  and  was 
by  the  side  of  defendant's  counsel,  and  not  more 
than  a  foot  or  so  from  him,  but  fully  eleven  or 
twelve  feet  from  the  state's  counsel  and  four 
or  five  feet  from  the  nearest  juror,  she  said  some- 
thing. The  words  she  spoke  were  not  intelligi- 
ble, and  could  not  be  understood  either  by  the 
judge  trying  the  case,  the  stenographer  taking 
tbe  -testimony,  or  state's  counsel,  as  will  appear 
as  to  state's  counsel  from  an  affidavit  of  the 
district  attorney  and  his  assistant,  controverting 
tbe  defendant's  amended  motion,  for  a  new  trial. 
On  the  hearing  of  the  amended  motion  for  a  new 
trial  no  ^ort  was  made  by  the  defendant  to 
overcome  this  controverting  affidavit,  and  no 
evidence  was  offered  from  any  source  to  show 
that  tbe  jury  had  noticed  the  fact  that  the  wit- 
ness had  spoken  at  all  after  leaving  the  stand, 
nor  heard  any  word  or  words  that  the  witness 
'may  or  may  not  have  stated  at  this  time,  and  no- 
where is  it  shown  that  any  one  save  defendant's 
attorney,  who  was  nearer  to  the  witness  than 
wtaj  otiier  person  in  the  courtroom,  ever  heard 
what  she  said.  Moreover,  tbe  defendant  did  not 
at  the  time  of  the  incident,  or  at  any  other  time, 
object  to  the  conduct  of  the  Witness  after  she 
had  so  left  the  witness  stand,  nor  did  he  move 
'to  have  the  jury  izistructed  not  to  consider  her 
aald  conduct  and  remarks,  if  any,  nor  did  he  ex- 
cept to  any  act  or  q^nission  of  tb^  cooit  in  con- 


nection therewith,  and  the  stenographer's  record 
of  the  whole  trial  is  totally  silent  upon  this 
subject,  and  does  not  show  that  any  incident 
such  as  complained  of  by  defendant  ever  in  fact 
occurred,  and  this  bill  of  exception  is  approved 
only  because  it  contains  a  matter  with  reference 
to  objection  to  the  introduction  of  the  clothing 
to  which  an  exception  was  properly  reserved, 
and  is  thus  qualified  with  reference  to  this  mat- 
ter outside  of  the  record,  in  order  that  the  appel- 
late court  may  know  the  facts  as  they  actually 
transpired  and  the  conditions  surrounding  tbe 
incident." 

Tbe  autborities  are  a'bundant  that  the 
bloody  dress,  under  the  circumstances,  was 
admissible.  Burgess  v.  State,  181  S.  W.  465, 
and  a  large  number  of  cases  collected  in  2 
Branch's  An.  P.  C,  p.  1031.  Neither  of  these 
bills  as  qualified  by  tbe  Judge  shows  any 
error. 

[9]  By  his  bUl  No.  6  he  shows  that  Curtis 
Farrlsh,  Jr.,  after  having  testified  at  first, 
was  later  recalled  by  the  state  and  testified 
to  an  occurrence  to  which  he  did  not  testify 
when  first  on  the  witness  stand  nor  at  a 
previous  trial  of  the  case.  Appellant's  at- 
torney in  cross-examination  of  him  asked 
Mm: 

"Q.  Ton  did  not  testify  to  tliis  occurrence  at 
the  last  trial?  A.  No,  sir.  Q.  This  gun  play 
was  not  testified  to  by  you  in  the  last  trial  ?' 

Upon  the  objection  of  the  district  attorney, 
he  was  not  permitted  to  further  cross-exam- 
ine him  on  this  point  In  his  bill  appellant 
claims  that  he  had  the  right  and  strove  to 
cross-examine  him  to  Impeach  his  testimony, 
and  as  to  why  he  did  not  testify  to  this  same 
occurrence  at  the  previous  trial,  in  spite  of 
the  fact  that  he  bad  then  testified  that  be 
related  all  tbe  troubles  between  defendant 
and  deceased,  In  order  that  the  jury  might 
determine  his  credibility  and  the  weight  to 
be  given  to  his  evidence.  The  court  explain- 
ed and  qualified  this  bill,  saying: 

"The  objection  stated  was  sustained  to  the 

?iuestion  as  asked,  because  it  was  not  in  proper 
orm  to  lay  a  predicate  for  the  impeachment 
sought  as  shown  by  the  bill.  The  'gun  play'  re- 
ferred to  did  not  refer  to  any  trouble  between 
the  deceased  and  defendant,  but  to  trouble  be- 
tween the  father  of  the  deceased  and  tbe  defend- 
ant" 

This  bill  as  presented  is  not  full  enough 
to  show  any  error,  nor  Is  it  full  enough  to  be 
intelligible  without  stating  further  as  shown 
by  tbe  record,  which  we  will  now  do.  Besides 
the  bill  nor  record  otherwise  shows  what  tbe 
witness  would  have  testified. 

The  state  introduced  said  witness  In  at 
first  making  out  its  case  before  tlie  Jnry. 
His  testimony  then  was  solely  to  the  effect 
that  he  saw  his  sister,  the  deceased,  and  ap- 
pellant together  at  a  ball  on  the  night  pre- 
vious to  the  time  she  was  shot  and  killed. 
"He  was  quarreling  With  my  sister,  at  least 
I  thought  he  was ;  ^e  was  in  an  angry  man- 
ner, be  was  standing  looking  at  my  sister. 
Nothing  occurred,  because  I  told  him  not  to 
bother  my  sister,"  and  be  said  he  was  not 
going  to  bother  her  at  the  ball  or  elsewhere ; 
that  he  had  some  sense.  This  witness  fur- 
ther testified  that  he  next  saw  bis  sister  thitt 


ioogle 


964 


187  SOUTHWESTERN  REPORTER 


(Tex. 


nlgbt  at  his  home,  wlvere  she  was  lying  shot, 
and  be  asked  her  who  shot  her,  and  she 
said:  "Oeorge  McKlnney  shot  me  because  I 
did  not  go  with  him."  This  is,  In  substance, 
the  whole  of  his  testimony  given  at  that  time. 
Of  course,  the  jury  saw  and  heard  and  knew 
this.  The  state  soon  after  rested.  Thereupon 
appellant  testified  in  his  own  behalf,  and  in- 
troduced, it  seems,  two  other  witnesses  on 
other  matters,  unnecessary  to  state,  having 
no  connection  with  this  matter.  Thereupon 
the  state,  after  introducing  other  witnesses 
on  other  subjects,  later  introduced  the  moth- 
er of  the  deceased,  who,  among  other  things, 
testified.  In  substance,  that  one  night  shortly 
before  the  homicide  her  daughter,  the  deceas- 
ed, out  in  the  street  near  her  home,  called 
for  her  for  protection  against  appellant, 
when  she,  her  husband,  and  said  son  went 
out  to  where  she  was;  that  she  ran  up  to 
appellant,  and  asked  him  what  be  meant  by 
meddling  and  quarreling  with  her  daughter ; 
that  be  ran  his  hand  in  his  pocket  to  pull 
a  gun  on  her,  the  witness.  Thereupon  the 
state  introduced  said  Curtis  Parrlsh,  Jr., 
who  then  testified  to  this  occurrence,  to  the 
effect  that  appellant  said  to  him  not  to  come 
towards  him ;  that  he  would  shoot,  and  that 
he  had  a  gun;  and  while  his  father  had 
gone  and  gotten  a  gun,  his  mother  would  not 
let  bis  father  shoot  appellant,  but  prevented 
it.  His  father  testified  to  substantially  the 
same  thing.  It  was  on  his  cross-examination 
of  Curtis  Parrish,  Jr.,  that  the  trouble  arose 
as  complained  of  in  the  bill. 

We  think  it  certain  from  the  record  and 
bill  that,  without  any  controversy  or  dispute, 
appellant  succeeded  In  getting  from  the  wit- 
ness on  this  cross-examination,  in  substance 
and  effect,  all  he  could  have  gotten  by  any 
lengthy  cross-examination.  The  bill  nor  rec- 
ord does  not  show  what  else  be  could  have 
gotten  from  the  witness.  It  would  have  been 
better  perhaps  for  the  court  not  to  have  cut 
him  off  from  bis  further  claimed  cross-exam- 
ination. When  the  witness  testified  positive- 
ly as  he  did,  as  shown  by  the  bill,  that  be 
did  not  on  the  previous  trial  testify  to  this 
occurrence  between  his  sister  and  appellant 
and  his  mother,  father,  and  himself,  there 
was  nothing  to  impeach  him  upon.  He  ad- 
mitted that  he  had  not  sworn  to  this  on  the 
previous  trlaL  The  jury  positively  knew  at 
that  time  that  he  had  not  done  so  in  bis 
itestimony,  when  first  introduced  by  the  state 
on  this  trial.  This  bill  presents  no  reversible 
error. 

Appellant's  seventh  bill  complains  that  the 
court  permitted,  over  his  objections,  the  offi- 
cer who  arrested  him  to  state  that  appellant 
when  he  first  saw  him,  asked  the  officer  if 
she  was  dead.  His  objection  was  this  was 
made  after  he  was  arrested.  The  court's 
qualification  shows  the  reverse  of  this,  and, 
as  qualified,  the  bill  shows  no  error. 

The  only  other  bill  is  to  the  overruling  of 


his  motion  for  a  new  trlaL    This  presents 
no  error. 

This  being  a  death  penalty  case,  we  have 
given  the  record,  appellant's  brief,  and  the 
clear  and  forcible  argument  of  appellant's 
able  attorney,  thorough  consideration  and  In- 
vestigation. We  think  the  evidence  is  amply 
sufilcient  to  sustain  the  verdict,  bat  see  no 
necessity  of  reciting  it,  and  that  no  error 
is  shown  which  would  authorize  or  justify 
this  court  to  reverse  this  judgment.  It  will 
therefore  be  affirmed. 


CliARK  et  aL  v.  HALIAM  et  aL     (No.  8562.1 

(Court  of  Civil  Appeals  of  Tezaa.    Ft.  Worth. 
July  1,  l»16i) 

ScHooiiS  AND  School  Disibiotb  €=>39— Fob- 

'      MATION  OF  HlOU  SCBOOL  DiSTBICT — REVIEW 
BY    DlSTBIOT   COUET. 

Undvr  Acts  34th  Leg.  c.  36,  providing  for 
organization  of  public  high  schools  in  common 
Bchool  districts,  by  section  4a  giving  the  district 
court  "general  supervisory  control  of  the  actions 
of  the  county  board  of  school  trustees  in  creat- 
ing, changing  and  modifying  school  districts," 
and  by  section  10  providing  that  appeals  from 
the  count?  superintendent  of  public  Instmetion 
shall  lie  to  the  county  school  trustees  and  from 
them  to  the  state  superintendent  of  public  in- 
struction, and  thence  to  the  state  board  of  edu- 
cation, appeals  to  the  district  court  may  be  madp 
direct  from  action  of  the  coun^  board  of  school 
trustees  in  consolidating  districts,  since  the 
specific  provisions  of  section  4b,  construed  with 
section  10,  control  the  general  provisions  <rf 
the  latter. 

[Ed.  Note.— For  other  eases,  see  Schools  and 
School  Districts,  Cent.  Dig.  If  68,  68;  Dec. 
Dig.  <3=»39.] 

Appeal  from  District  Court,  Toung  County: 
Wm.  N.  Bonner,  Judge. 

Suit  by  J.  A.  Clark  and  others  against  K. 
O.  Hallam  and  others.  From  an  order  of  dis- 
missal, complainants  appeaL  Reversed  and 
remanded. 

Arnold  &  Arnold,  of  Graham,  for  appel- 
lants. 

CONNER,  C.  J.  On  May  19,  1916,  J.  A. 
Clark,  S.  J.  Kelly,  and  O.  W.  Rose,  resldait 
taxpaying  citizens  of  common  school  district 
No.  10  of  Yonng  coimty,  Tex.,  presented  their 
petition  to  Hon.  Wm.  N.  Bonner,  judge  of  the 
Thirtieth  judicial  district,  which  includes 
Young  county,  seeking  to  enjoin  R.  O.  Hallam, 
V.  M.  Burkltt,  G.  B.  Underwood,  Walter 
Long,  and  S.  H.  oniomaa,  composing  the  board 
of  county  school  trustees  of  Young  county, 
from  a  threatened  consolidation  of  commoa 
school  districts  Nos.  10  and  39  of  said  coun- 
ty, and  from  building  therein  a  high  schotd, 
with  an  issuance  of  bonds  for  its  payment 
Said  district  judge  indorsed  upon  the  peti- 
tion so  presented  his-  order  setting  the  cast 
down  for  hearing  at  Graham,  Young  county, 
on  the  3d  day  of  June,  1916,  with  direction 
for  the  issuance  of  a  temporary  writ  of  In- 
junction restraining  said  proceedings  In  the 
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consolidation  of  tbe  school  districts  named 
pending  the  hearing  provided  for.  On  the 
day  set  for  the  hearing,  as  appears  from  the 
recitations  of  the  Judgment,  all  parties  ap- 
peared in  j>erson  and  by  counsel  and  an- 
nounced ready  for  trial,  "whereupon  the  de- 
fendants filed  their  plea  to  the  Jurisdiction  of 
the  court,  and  the  court,  after  hearing  said 
plea  to  the  Jurisdiction  and  having  fnlly  con- 
sidered the  same,  is  of  the  opinion  that  said 
plea  should  be  sustained,  and  that  the  district 
court  of  Young  county,  Texas,  has  no  Juris- 
diction to  bear  and  determine  said  cause." 
It  was  accordingly  adjudged  that  the  cause 
be  dismissed  from  the  docket  of  the  court, 
and  it  is  from  this  order  of  dismissal  that  the 
appeal  herein  has  been  prosecuted. 

A  free  copy  of  the  plaintiffs'  petition  will 
be  minecessary,  we  think.  In  substance,  the 
allegations  In  effect  are  that  the  petitions  up- 
on which  the  board  of  county  school  trustees 
acted  and  entered  its  order  of  consolidation 
bad  not  been  signed  by  tbe  requisite  number 
of  electors  of  the  district ;  that  no  necessity 
existed  for  the  creation  of  a  high  school,  in 
that  neither  district  contained  children  enti- 
tled to  public  free  school  education  of  a  grade 
higher  than  the  seventh;  that  tbe  consoli- 
dated district  as  proposed  is  some  10  miles 
long  and  from  4  to  10  miles  wide,  and  that 
the  location  of  the  proposed  high  school  build- 
ing would  make  It  necessary  for  a  large  pro- 
portion of  the  students  residing  in  the  dis- 
tricts named  to  travel  from  2^  to  6  miles  in 
order  to  attend  the  school.  These  particular 
complaints  are  elaborated  in  tbe  petition,  but. 
as  already  Indicated,  in  the  view  we  bave 
taken  of  tbe  case,  it  will  be  unnecessary  to 
further  notice  them,  inasmuch  as  tbe  only 
question  presented  to  us  is  whether  the  dis- 
trict court  of  Young  county  had  Jurisdiction 
to  determine  the  matter  In  controversy;  the 
sufficiency  of  the  petition  not  being  ques- 
tioned, If  otherwise  said  court  did  have  Juris- 
diction. 

No  brief  or  argument  has  been  presented 
tn  behalf  of  appellees.  Appellants  suggest, 
however,  that  the  theory  upon  which  the  trial 
court  acted  Is  that  the  appeal  from  the  ac- 
tion of  the  board  of  county  trustees,  In  the 
ilrst  Instance  at  least,  should  have  been  to 
tbe  county  superintendent,  and  from  him  to 
the  state  superintendent,  and  from  the  state 
superintendent  to  the  state  board  of  educa- 
tion. This  It  appears  was  the  approved  prac- 
tice under  former  laws,  and  doubtless  also 
as  to  certain  matters  relating  to  the  manage- 
ment of  public  free  schools  under  existing 
laws.  Thomas  v.  Taylor,  163  S.  W.  129;  WIer 
V.  Hill,  68  Tex.  Civ.  App.  370,  125  S.  W.  366 ; 
McCollum  V.  Adams,  110  S.  W.  526 ;  Caswell 
V.  Fondenberger,  47  Tex.  Civ.  App.  466,  105 
S.  W.  1017 ;  Stephens  ▼.  Bule,  57  S.  W.  312 ; 
section  10  of  the  existing  law  approved  March 
5,  1916  -(see  Gen.  Laws  1015,  p.  68  et  seq.). 
By  a  reference  to  tbe  act  Just  dted.  It  will 
be  seen  that  It  Is  an  amendment  by  the  Leg- 


islature which  vests  in  a  board  of  five  county 
school  trustees  the  power  theretofore  exist- 
ing In  commissioners'  courts  to  change  the 
lines  and  consolidate  common  school  dis- 
tricts into  which  their  counties  may  bave 
been  subdivided.  Section  4  of  this  amend- 
ment specifically  provides,  among  other 
things,  that: 

"The  county  school  trustees  shall  have  author- 
ity to  consolidate  two  or  more  common  school 
districts  into  a  larger  common  so.hool  district 
where  a  majority  of  the  qualified  electors  o/ 
each  ciHnmoii  school  district  at  interest  shall 

Setition  the  county  school  trustees  for  cousoU- 
ntion,  in  order  that  a  high  school  may  be  estab- 
lished for  the  children  of  high  school  advance- 
ment in  the  conunon  school  district  so  consoli- 
dated." 

In  relation,  however,  to  the  matter  of  con- 
solidating school  districts.  It  is  spedflcally 
provided  in  section  4a  of  the  act  that: 

"The  district  court  slinll  have  general  super- 
visory control  of  the  actions  of  the  county  board 
of  school  trustees  in  creating,  changing  and 
modifying  school  districts." 

It  Is  true  that  section  10  of  tbe  same  act 
provides,  as  had  been  done  under  previous 
laws,  that: 

"All  appeals  from  the  decisions  of  the  county 
superintendent  of  public  instruction  shall  lie  to 
the  county  school  trustees,  and  from  the  said 
county  trustees  to  tbe  state  superintendent  of 
public  instruction,  and  thence  to  the  state  board 
of  education." 

But  harmonizing,  as  It  is  our  duty  to  do, 
section  4a  with  section  10,  we  think  It  should 
be  held  that  the  latter  section  only  applies 
to  other  proceedings  comprehended  within 
the  general  management  and  control  of  the 
public  free  schools  of  the  county  which  is 
vested  by  the  act  In  the  five  school  trustees 
mentioned,  such  as  classifying  the  schools, 
arranging  for  free  transportation  of  school 
children  under  certain  circumstances,  pre- 
scribing courses  of  study,  approving  contracts 
with  teachers,  etc.  This  view  is  emphasized 
by  tbe  fact  that  in  no  previous  law  relating 
to  the  subject  do  we  find  express  supervisory 
control  over  tbe  actions  of  the  county  school 
board  of  trustees  given  to  the  district  courts, 
as  provided  in  section  4a,  and  by  the  further 
fact  that  section  4a,  for  tbe  first  time  con- 
ferring such  control,  Is  specific  In  Its  charac- 
ter, while  section  10  Is  general  In  character. 
In  accordance  with  a  familiar  rule  of  con- 
struction, both  must  stand,  if  they  can  be 
made  to  do  so.  But  tbe  specific  controls  in 
the  matter  to  which  it  is  made  to  relate. 
Warren  v.  Shuman,  5  Tex.  441,  442 ;  Erwln  v. 
Blanks,  60  Tex.  683 ;  Howard  Oil  Co.  v.  Da- 
vis, 76  Tex.  630, 13  8.  W.  665 ;  National  Bank 
v.  Hanks,  104  Tex.  320,  137  S.  W.  1120,  Ann. 
Cas.  1914B,  368.  As  applied  to  tbe  case  we 
bave  before  us,  both  sections,  we  think,  may 
stand  and  be  given  appropriate  operation. 
Construing  the  law  as  a  whole,  we  think  it 
should  be  held,  generally  speaking,  that  In 
proceedings  relating  to  the  general  manage- 
ment and  control  of  the  public  free  schools 
In  a  county  appeals  from  the  decisions  of  /^^  ^^  ^^  ^-^  T  ^-^ 
county  superintendents  or  county  school  tCAly  V^OOQ  LC 
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tees  shjnM,  In  the  first  instance  at  least,  be 
'made  as  prescribed  in  section  10,  thus,  as  to 
such  subjects,  limiting  the  jurisdiction  or 
power  of  control  on  the  part  of  the  district 
courts  to  such  power  as  is  vested  in  them  by 
general  principles  of  equity,  such  as  where  it 
is  alleged  that  the  action  of  the  superintend- 
ent "or  trustees  is  wholly  without  authority, 
or  corruptly  exercised,  etc.,  but  that  in  the 
matter  of  consolidating  districts  section  4a 
controls,  and  appeals  may  be  made  to  the 
district  court  direct 

We  conclude  that  the  district  court  of 
Young  county  erred  in  holding  that  it  was 
without  jurisdiction;  and  It  is  accordingly 
ordered  that  the  judgment  be  reversed,  and 
the  cause  remanded  for  a  hearing  and  deter- 
mination by  that  court  of  the  questions  at 
issue  as  presented  in  the  plaintiffs'  petition, 
thus  leaving  the  temporary  writ  of  injunction 
effective  until  otherwise  lawfully  ordered. 

Reversed  and  remanded. 


CITY   OF  TERRELL  v.  TERRELL  ELEC- 
TRIC LIGHT  CO.  et  al.     (No.  7735.) 
(Court  of  Civil  Appeals  of  Texas.    Dallas. 
July  1,  1916.) 

1.  Mtjnioipal  Oobpobations  «=»680,  681(1)— 
Granting  Licenses— Poweb  to  Regulate. 

Aluuicipalities  may  not,  under  the  grant  of 
exclusive  control  of  streets  under  direct  provi- 
sion of  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
854,  legislate  on  everything  connected  with  the 
subject  over  which  they  possess  limited  author- 
ity, such  as  the  manner  and  means  of  the  busi- 
ness permitted  the  use  of  the  streets. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  1459;  Dec.  Dig.  ^» 
680,  681(1).] 

2.  Municipal     Oobpobations     «»682(4)  — 
Obantino  liicENBEs— Conditions. 

If  a  municipahty,  although  without  power 
to  do  so,  annexes  a  condition  to  a  grant  to  ea- 
tei*  upon  its  streets,  a  grantee,  voluntarily  ac- 
cepting the  grant,  cannot  thereafter  refuse  to  be 
bound  by  the  condition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1470 ;  Dec  Dig.  <8=3 
682{4).] 

3.  Electbicitt   ^=»4  —  Fbanchises— Fobfei- 
ture — "Conditfon"— "Manufactube." 

In  nn  ordinance,  granting  to  an  electric  com- 
pany tlie  "right  to  manufacture  and  vend"  elec- 
tricity to  the  city  and  the  dtizens,  "subject 
to  the  provisions  and  conditions  hereinafter  con- 
tained," which  conditions  were  to  furnish  cer- 
tain lights  and  not  to  erect  an  ice  plant  on  a 
certain  lot  it  was  not  a  "condition '  that  the 
company  "manufacture"  its  own  electricity  rath- 
er than  purchase  it  from  another,  since  tlie 
grant  should  be  construed  according  to  Vernon's 
SayleB'  Ann.  Civ.  St.  1014,  art  5502,  providing 
that  the  ordinary  signification  should  be  applied 
to  words  not  technical,  and  since  a  condition 
ordinarily  is  any  qnalificntion,  restriction,  or 
limitation  modifying  or  destroying  the  full  en- 
joyment or  use  of  a  right,  and  under  the  maxim 
that  the  "expression  of  one  thing  is  the  exclu- 
sion of  another,"  the  word  "manufacture"  can- 
not be  construed  as  more  than  mere  description 
of  the  extent  of  the  permit. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  $  1;    Dec.  Dig.  <S=>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Condition.] 


Appeal  from  District  Court,  Kaufman 
County;   F.  L.  Hawkins,  Judge. 

Suit  by  caty  of  Terrell  against  the  Terrell 
Electric  Light  Company  and  another.  From 
an  order  refusing  temporary  Injunction, 
complainant  appeals.    Aflirmed. 

M.  F.  Cate,  Morris  Brin,  and  Bumpass  4 
Crumbaugh,  all  of  Terrell,  for  appellant 
Robt  L.  Warren  and  Bond  &  Bond,  all  of 
Terrell,  and  Templeton,  Beall  &  Williams,  of 
Dallas,  for  appellees. 

RASBURX,  J.  This  Is  an  appeal  from  an 
order  of  the  district  judge,  refusing  in  vaca- 
tion appellant's  ai^lication  for  a  temporary 
injunction  to  restrain  appellees  from  con- 
summating the  acts  hereinafter  specified.  The 
primary  purpose  of  the  suit  was  to  forfeit 
the  charters  of  the  Terrell  Electric  Light 
Company  and  the  Texas  Power  &  Light  Com- 
pany, to  cancel  the  franchise  granted  by  ap- 
pellant to  Terrell  Electric  Light  Company 
over  its  streets,  and  for  the  appointment  of 
a  receiver  for  both  companies.  No  Issue 
arises  upon  the  pleadings  or  the  rlg^t  of  ap- 
pellant to  maintain  the  suit  for  its  primary 
purpose,  and  hence  it  is  unnecessary  to  a 
disposition  of  the  issues  that  are  raised  on 
appeal  to  recite  the  one  or  discuss  the  other. 
At  the  hearing  the  following  essential  and 
undisputed  facts  were  adduced:  The  Terrell 
Electric  Light  Company  is  a  private  corp<wa- 
tion,  chartered  by  the  state  December  Id, 
1902,  and  authorized  by  Its  charter  to  manu- 
facture and  supply  gas  and  to  supply  light, 
heat,  and  electric  motor  power  to  the  pahlic 
in  the  town  of  Terrell  by  any  means.  Whoi 
the  present  controversy  arose  it  was  operat- 
ing an  electric  ll^ht  plant  in  said  town  for 
profit  and  by  authority  of  an  ordinance  enact- 
ed by  the  authorities  of  the  town  of  Terrell, 
which,  omitting  the  enacting  clause  and  the 
signatures  of  officials,  is  as  follows: 

"Whereas,  a  company  has  been  formed  nnd^ 
the  name  of  'The  Terrell  Electric  Light  Com- 
pany' for  the  purpose  of  building  and  operatiiu, 
an  electric  light,  neat  and  power  plant  for  the 
purpose  of  supplying  light,  heat  and  pow'er  by 
electricity  to  the  public,  and  the  manttf%eaire 
and  the  sale  of  electric  light  material  anU  elec- 
tric supplies  in  the  city  of  Terrell,  Texas: 
Therefore  be  it  ordained  by  the  city  council  of 
the  city  of  Terrell,  Texas: 

"Section  Ist.  The  said  Terrell  Electric  Light 
Company  shall  have  the  right  and  privilege  and 
the  same  is  hereby  granted  of  erecting,  estab- 
lishing, buying,  selling,  maintaining  and  op- 
erating electric  light  and  electric  power  works 
in  the  city  of  Terrell,  Texas,  and  snail  have  the 
right  to  manufacture  and  vend  to  the  city  of 
Terrell  and  the  citizens  thereof  and  to  other 
persons,  electricity  for  motors,  light,  heat  or 
power  purposes  for  the  term  of  forty-five  years 
from  the  date  of  the  passage  of  this  ordinance, 
provided  however,  that  this  franchise  is  subject 
to  the  provisions  and  conditions  hereinafter 
contained  and  set  forth,  provided  that  nothing  in 
this  ordinance  shall  be  construed  as  granting 
to  said  company  the  exclusive  privileges  for  the 
purpose  herein  set  forth. 

"Soc,  2.  To  enable  said  company  to  Constmct 
maintain,  extend  and  operate  its  plant  in  said 
city,  the  said  company  is   authorized  to  erect 
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and  maintain  alone  any  of  the  streets  or  alleys 
or  other  public  highways  of  said  city  for  the 
purpose  of  carrying  on  its  business  poles,  lines, 
guy  posts  and  braces  and  such  other  things  as 
are  necewary  to  the  safe  and  economical  con-  | 
struction  and  operation  of  its  property  all  to  be 
under  the  direction  of  the  street  committee  of 
the  city  council  of  said  city  of  Terrell,  Texas, 
and  in  accordance^  with  the  laws  and  ordinances 
of  said  city  now  in  force. 

"Sec  3.  In  consideration  of  the  above  grant 
the  said  Terrell  Electric  Lipht  Company,  agrees 
to  furnish  during  the  continnation  of  its  fran- 
chise to  tile  said  city  of  Terrell  the  following 
electric  lights:  Four  arc  lights  of  not  less  than 
one  thousand  c.  p.  each,  to  be  placed  on  Moore 
avenue  at  points  where  lights  have  heretofore 
been  stationed,  provided  however  that  the  city 
of  Terrell  shall  take  from  said  company  two 
other  arc  street  lights  of  tlie  same  kind,,  and 
agree  to  pay  therefor  the  sum  of  twelve  dollars 
and  fifty  cents  per  month  for  each  of  said  two 
lights.  Six  incandescent  lights  at  city  fire  sta- 
tion, one  of  which  shall  be  thirty  two  c,  p.  To 
light  the  building  known  as  the  'City  Hall'  and 
use<l  as  the  city  public  school  building.  One 
incandescent  light  at  mayor's  office  in  said  city. 

"Sec.  4.  It  is  furthermore  expressly  under- 
stood and  agreed  by  and  between  parties  hereto 
that  in  the  event  that  the  Terrell  Electric  Light 
Company  or  its  assigns  shall  construct  a  plant 
herein  provided  for  at  site  wTiere  electric  light 
plant  formerly  stood,  that  is  to  say  on  lots 
twelve  and  thirteen  in  block  seventy-four,  then 
and  in  that  event  the  Terrell  Electric  Light 
Company  and  its  assigns  agrees  and  binds  it- 
self not  to  erect  or  operate  in  any  manner  any 
ice  plant  in  connection  with  said  fight  and  pow- 
er plant,  and  it  is  expressly  pro\-lded  herein 
that  in  the  event  said  Terrell  Electric  Light 
Company  does  erect  its  electric  light  plant  on 
the  lots  heretofore  described,  and  does  under- 
take to  run  or  operate  an  ice  plant  in  connection 
therewith  then  this  franchise  is  thereby  jnade 
wholly  void. 

"Sec.  5.  Provided  furthermore  that  this  ordi- 
nance to  be  effective  shall  be  signed  by  the  may- 
or and  secretary  of  said  city  and  by  the  Terrell 
Eiectrlo  light  Company." 

Incidentally  the  foregoing  ordinance  Is  dat- 
ed more  than  a  year  prior  to  the  time  the 
company  was  chartered,  but  inasmuch  as  It 
was  probably  passed  in  contemplation  of  the 
creation  of  the  corporation,  and  inasmuch  as 
counsel  make  no  point  on  that  fact,  we  mere- 
ly record  it  as  such.  The  town  of  Terrell, 
when  the  present  controversy  arose,  was  also 
operating  within  Its  corporate  limits  a  mu- 
nicipal light  plant  for  profit  and  for  the  pur- 
IM>se  of  lighting  Its  own  streets.  Such  fact 
does  not  appear  from  the  statement  of  facts, 
but  connsel  assume  It  to  be  so,  and  In  like 
manner  we  do.  M.  A.  Joy  is  president  of  the 
Terrell  Electric  Light  Company  and  owns  all 
of  tbe  corporate  stock  therein,  save  four  or 
five  shares.  Prior  to  the  present  controversy, 
and  on  January  10, 1916,  the  CDmmissloners' 
court  of  Kaufman  county  upon  the  applica- 
tion of  Joy,  granted  blm  the  right  or  fran- 
cbiise  to  erect  poles  or  towers  and  all  neces- 
sary wires,  devices  and  arrangements  on  all 
the  public  roads  and  highways  of  Kaufman 
county,  for  the  transmission  and  use  of  elec- 
tricity for  light,  heat,  power  and  other  pur- 
poses for  a  period  ending  in  1966l  Thereaft- 
er, and  on  February  12,  1916,  the  Terrell 
Electric  Light  Company  entered  Into  a  con- 
tract with  the  Texas  Power  &  Light  Com- 


pany aereeing  to  take  from  It,  at  prices 
enumerated  and  agreed  upon,  ivhatever  of 
electric  power  or  energy  It  should  require  for 
any  of  its  corporate  uses  or  for  the  uses  of 
its  customers.  Subsequent  to  the  foregoing 
contract  and  In  furtherance  thereof  the  Ter- 
rell Electric  Light  Company,  on  March  15, 
1916,  entered  Into  a  contract  with  the  Texas 
Construction  Company,  by  which  the  latter 
for  a  recited  consideration  agreed  to  con- 
struct and  equip  for  the  Terrell  Electric 
Light  Company  at  or  near  the  corporate  lim- 
its of  the  town  of  Terrell  a  station  for  trans* 
forming  electric  current,  and  to  build  as  well 
a  Hue  of  poles  and  wires,  etc.,  for  the  trans- 
mission of  electricity  from  the  transform- 
ing station  to  a  point  at  or  near  the  cor- 
porate limits  of  the  town  of  Forney  In  Kauf- 
man county.  Tbe  transmission  line  so  agreed 
to  be  built  was  under  authority  of  the  grant 
by  the  commissioners'  court  to  M.  A.  Joy,  and 
when  built  It  was  Joy's  purpose  to  there  con- 
nect his  transmission  line  with  that  bt  the 
Texas  Power  &  Light  Company  at  said  point 
in  order  to  secure  from  said  company  elec- 
tric current  under  the  contract  detailed,  and 
in  turn  transmit  the  same  back  to  the  trans- 
forming station  at  Terrell,  and  there,  after 
properly  transforming  it  In  turn,  transmit 
same  over  the  wires  of  the  Terrell  Electric 
Light  Company  for  sale  and  delivery  to  its 
c\istomers  supplied  thereby.  It  was  to  pre- 
vent the  Terrell  Electric  Light  Company 
from  thus  obtaining  electric  current  and  the 
Texas  Power  &  light  Company  and  M.  A. 
Joy  from  thus  fumlshlag  it  that  the -tempo- 
rary injunction  was  sought,  and  the  refusal 
of  which  is  the  sole  Issue  on  appeal,  although 
other  grounds  were  urged  in  the  petition. 

The  contention  of  appellant  la,  in  sub- 
stance, tliat  the  ordinance  permitting  appel- 
lee Terrell  Mectric  Light  Company  to  use 
its  streets  provides  that  such  use  is  on  con- 
dition that  the  electric  current  furnished  by 
the  company  to  Its  customers  shall  be  manu- 
factured by  it,  and  that  as  a  consequence  the 
supplying  of  current  in  the  manner  proposed 
would  be  In  violation  of  the  ordinance,  and 
would  entitle  appellant  to  the  injunction. 

[1-3]  The  appellee  Terrell  Electric  Light 
Company,  as  we  have  shown.  Is  authorized 
by  its  charter  to  supply  electric  light,  etc., 
to  its  customers  by  any  means,  which  clear- 
ly would  include  the  right  to  purchase  cur- 
rent from  another  and  distribute  and  sell 
same  to  its  customers  as  proposed  by  the  con- 
tract with  Texas  Power  &  light  Company. 
And  while  the  Legislature  has  committed  to 
incorporate  towns  and  cities  "exclusive  con- 
trol and  power  over"  its  streets,  alleys,  etc. 
(article  854,  Vernon's  Sayles'  Civ.  Stats.), 
and  while,  as  a  consequence,  the  Terrell  Elec- 
tric light  Company  could  not  enter  upon  the 
streets  of  appellant  without  Its  consent  rea- 
sonably exercised,  such  consent  may  not  lim- 
it or  restrict  the  corporate  authority  confer-t  ^^^  » 
red  by  the  state.  For,  the  paramount  r^''^;  V^jOOQIC 
to  regulate  public  highways  being  primarily                  o 
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In  tbe  Legislature,  mnnlcipalltles  may  not, 
ander  the  grant  of  exclnsire  control  of  Its 
streets,  leglslatlye  on  everything  connected 
with  the  subject  over  which  they  possess 
limited  authority,  such  as  the  manner  and 
means  of  conducting  the  business  so  per- 
mitted the  use  of  the  streets.  Galveston  & 
Western  Ry.  Co.  r.  City  of  Galveston,  90  Tex. 
398,  39  S.  W.  97,  36  L.  R.  A.  33.  However, 
a  limitation  of  the  general  rule  stated  Is 
that  If  the  municipality  annexes  to  a  grant 
to  enter  upon  its  streets  a  condition,  al- 
though without  authority  to  do  so,  and  the 
grantee  voluntarily  accepts  the  grant  with 
tbe  annexed  condition,  It  cannot  afterwards 
refuse  to  be  bound  thereby  or  be  heard  to 
deny  the  authority  to  Impose  same.  Athena 
Tel.  Co.  V.  aty  of  Athens,  182  S.  W.  42.  The 
rale  stated  was  adhered  to  In  the  case  cit- 
ed, and  was  a  controlling  Issue.  Writ  of 
error  was  denied  by  the  Supreme  Court. 
Accordingly,  the  issue,  on  the  record  as  sub- 
mitted, narrows  to  whether  the  ordinance 
constituting  the  basis  of  Terrell  Electric 
Light  Company's  right  upon  appellant's 
streets  was  granted  upon  condition  that  the 
electric  current  to  be  distributed  and  sold 
by  the  company  in  the  conduct  of  Its  busi- 
ness should  be  manufactured  by  that  com- 
pany. Obviously  the  question  is  one  of  law 
arising  upon  the  provisions  of  the  ordinance 
as  a  whole.  Upon  a  careful  consideration 
thereof  we  conclude  that  the  ordinance  is 
not  fairly  susceptible  of  such  construction. 
In  reaching  that  conclusion  we  have  not  been 
unmindful  of  the  rule  that  grants  of  public 
rights  by  municipalities  are  to  be  strictly 
construed  In  favor  of  the  public  and  against 
the  grantee,  but  have  proceeded  in  the  light 
of  that  rule.  The  construction  sought  to  be 
placed  upon  the  ordinance  is  based  upon  the 
use  therein  of  the  term  "manufacture  and 
vend."  This  term  Is  found  In  section  1  of  tbe 
ordinance.  The  substance  of  section  1  Is  that 
the  town  of  Terrell  will  permit  the  Terrell 
Blectrlc  Light  Company  to  erect  therein  a 
plant  for  the  purpose,  among  other  things, 
of  manufacturing  and  vending  electric  cur- 
rent to  the  citizens  of  the  town.  If  the  con- 
sent of  the  city  to  erect  the  plant  was  neces- 
sary to  the  exercise  of  that  right,  neverthe- 
less It  cannot  reasonably  be  said  that  the 
language  of  tbe  section  Includes  more  than 
a  bare  permit  or  assent  to  tbe  erection  of  the 
company's  plant  within  the  corporate  limits 
of  the  d^,  free  from  condition  or  restric- 
tion. The  language  of  the  section  by  Its  com- 
mon and  ordinary  meaning  Imports  no  more, 
and  by  that  rule  we  are  controlled  in  con- 
struing It.  Article  5502,  Vernon's  Sayles' 
Civ.  Stats.  Section  2,  when  In  like  manner 
carefully  and  fairly  analyssed,  discloses  no 
more  than  a  similar  bare  permit,  which  as 
we  have  sho^vn  was  necessary  to  the  right  to 
use  the  city's  streets  for  the  erection  of 
poles,  wires,  etc.,  for  the  purpose  of  enabling 
the  company  to  conduct  its  business.  Sec- 
tions 3  and  4  of  the  ordinance  do,  however, 


In  our  opinion,  contain  conditions  which  the 
Terrell  Electric  Light  Company  are  bound 
by  under  rule  in  Athens  Tel.  Co.  v.  City  of 
Athens,  supra.  By  section  3  It  is  provided. 
In  substance,  that  the  consideration  for  or 
the  condition  upon  which  the  ordinance  was 
enacted  and  that  grant  extended  was  that 
the  company  would,  during  the  continuation 
of  Its  franchise,  furnish  free  to  the  city  four 
arc  lights  at  designated  points  upon  tbe 
public  streets,  six  Incandescent  lights  at  the 
city  fire  station,  one  at  the  mayor's  office,  and 
in  addition  light  the  city  hall  and  the  public 
school  building.  By  section  4  it  is  provided, 
in  substance,  that  in  the  event  the  company's 
plant  is  erected  on  certain  city  lots,  It  shall 
not,  in  connection  with  the  light  plant,  oper- 
ate as  well  an  ice  plant,  and  shall  forfeit 
its  rights  under  the  ordinance  if  it  violates 
such  provision. 

The  foregoing  are  clearly  conditions  upon 
the  observance  of  which  the  company's  right 
to  use  the  streets  with  its  poles  and  wires 
depends.  However,  so  far  as  the  record  dis- 
closes, such  conditions  are  being  observed, 
and  any  violation  thereof  Is  not  urged  as 
ground  for  the  relief  sought  Tbe  provi- 
sions are  cited  and  attention  directed  thereto 
solely  that  the  ordinance  as  a  whole  may 
be  considered,  and  In  order  to  Illustrate  onr 
conclusion  that  the  other  sections  relied  upon 
by  appellant  do  not  contain  condltiwis.  A  con- 
dition ordinarily  is  any  qualification,  restric- 
tion, or  limitation  modifying  or  destroyii^ 
the  full  enjoyment  or  use  of  a  right,  etc.  As 
by  the  ordinance  under  consideration  the  full 
use  and  enjoyment  of  the  permit  to  manu- 
facture and  vend  electric  current  and  set 
poles  and  wires  upon  the  streets  of  Terrell 
and  transmit  current  over  the  same  to  Its 
customers  was  subject  to  the  qnaliflcatlon, 
limitation,  or  restriction  that  the  Terrell 
Electric  Light  Company  would  furnish  free 
the  specified  electric  current,  and  would  not 
maintain  an  ice  plant  upon  the  designated 
lots.  It  is  an  ancient  maxim  that  tbe  "ex- 
pression of  one  thing  is  the  exclusion  of 
another,"  and  it  seems  to  us  that  the  observ- 
ance of  that  rule  excludes  the  construction 
sought  to  be  placed  upon  the  ordinance  by 
appellant,  since  the  only  condition  found  In 
the  ordinance  does  not  regulate  the  manner 
and  means  of  securing  the  electric  current 
While  we  think  It  is  probably  certain  that 
the  Terrell  Electric  Light  Company  did  in- 
tend to  generate  Its  own  current  when  tbe 
ordinance  was  enacted,  at  the  same  time,  in 
tbe  light  of  tlie  conditions  actually  Uupa<«d 
upon  it  by  the  appellant,  it  was  not,  in  our 
opinion,  contemplated  by  either  party  tbst 
It  must  do  so  as  a  condition  precedent  to  Its 
use  of  the  streets.  To  do  so  would  be  to  con- 
strue into  a  condition  that  which  Is  at  most 
a  permit,  and  would  be  to  attach  to  language 
used,'  in  our  opinion,  more  as  matter  of 
description  or  explanation  than 
importance  and  signiflcance 
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by  tbe  context  aod  otlier  provisloDs  of  the 
ordinance. 

What  we  have  said  Indicates  tliat  we  are 
of  opinion  tbat  the  Judgment  of  the  trial 
court  should  be  affirmed.  We  take  occasion, 
bowever,  to  say  tbat  our  disposition  of  the 
appeal  determines  only  the  issues  and  facts 
as  presented,  and  is  not  to  be  considered  as 
foreclosing  any  rights  which  may  arise  upon 
final  trial  as  the  i-esult  of  other  or  different 
fiicts. 

Tlie  Judgment  of  the  court  below  is  af- 
firmed. 


ST. 


PAUL  FIRE  &  MARINK  INS. 
liASTER.     (No.  7583.) 


CO.  V. 


(Court  of  Civil  Appeals  of  Texas.    Dallas. 

June  10.  1916.     Rehearing  Denied 

July  1,  1916.) 

1.  Insubance  <^=>639— Action— Complaikt. 

A  complaint  in  an  action  on  fire  insurance 
policy  need  not  allege  that  the  fire  did  not  result 
from  causes  for  which  insurer  was  not  liable. 

[l!M.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  ij  1554,  1593,  1598;  Dec.  Dig.  <8=» 
(539.] 

2.  Tbiai.  ®=9l41— Question  fob  Jubt— LX.ck 
OF  Evidence. 

It  is  proper  to  refuse  to  submit  to  the  jury 
issues  as  to  which  there  is  no  dispute,  and  on 
which  only  one  conclusion  could  be  reached  by 
reasonable  minds. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  336;   Dec.  Dig.  <8=»141.] 

8.  Insurance  <S::=6e5(4)  —  Proof  or  Losa  — 

Statutory  Provision.  . 
Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  4874,  providing  tnat,  in  case  of  a  total 
loss  by  fire,  the  claim  shall  be  considered  a 
liquidated  demand  against  the  company  for  the 
full  amount  of  the  policy,  where  the  insured 
premises  are  a  total  loss,  no  showing  or  proof 
of  the  amount,  etc.,  of  the  loss  is  necessary,  for, 
since  the  policy  sum  is  by  the  statute  converted 
into  a  liquidated  demand,  suit  may  be  com- 
menced on  it  as  on  aoy  other  demand  where  the 
amount  due  has  been  ascertained. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  {  1722;    Dec.  Dig.  «=»665(4).] 

Error  from  District  Court,  Freestone  Coun- 
ty;  A.  M.  Blackman,  Judge. 

Action  by  G.  W.  Laster  against  the  St. 
Paul  Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Elliott  Cage,  of  Houston,  for  plaintiff  In  er- 
ror. 

RASBTJRX,  J.  Defendant  in  error  sued 
plaintiff  in  error  in  the  lower  court,  alleging 
111  substance  that  in  consideration  of  the  pay- 
ment of  the  premium  demanded  plaintiff  in 
error  insured  defendant  in  error  against  all 
direct  loss  or  damage  by  fire  to  bis  dwelling 
In  the  town  of  Teague,  not  in  excess  of  $S00 ; 
tbat  while  said  policy  was  in  force  and  while 
defendant  in  error  was  the  owner  of  the 
premises,  which  were  of  the  value  of  $1,500, 
they  were  totally  destroyed  by  fire,  by  which 
the  amount  of  the  insurance  became  a  liqui- 


dated demand ;  tbat  after  the  fire  defendant 
In  error  performed  all  conditions  required  of 
him  by  the  policy,  giving  notice  of  the  fire  to 
plaintiff  in  error  more  than  90  days  befcnre 
commencement  of  suit,  and  demanded  pay- 
ment of  the  sum  of  insurance,  which  was  re- 
fused. 

Plaintiff  in  error's  answer,  so  far  as  neces- 
sary to  state,  consisted  of  a  general  demur- 
rer; general  deirial,  and  special  pleas  denying 
the  performance  by  defendant  in  error  of 
all  conditions  required  by  the  policy,  and  al- 
leging that  the  policy  was  void  because  the 
fire  originated  by  the  act,  design,  or  procure- 
ment of  defendant  in  error. 

Upon  conclusion  of  the  evidence  the  court 
peremptorily  directed  the  Jury  to  return  ver- 
dict for  the  defendant  to  error  for  the  full 
amount  of  the  policy,  which  was  done  and 
upon  which  verdict  was  accordingly  entered. 
From  such  entry  this  appeal  is  prosecuted. 

[1]  The  first  assignment  complains  of  the 
overruling  of  plaintiff  in  error's  general  de- 
murrer. In  connection  with  the  demurrer  it 
■is  provided  by  the  policy,  which  is  attached 
to  and  made  a  part  of  the  petition,  that  the 
plaintiff  in  error  shall  not  be  liable  for  loss 
by  fire  occasioned  by  invasion,  insurrection, 
riot,  etc.  The  petition  did  not  aver  that  the 
fire  resulted  from  causes  other  than  those 
from  which  plaintiff  In  error  was  exempted. 
The  proposition  advanced  is  that  as  a  con- 
sequence of  such  omission  the  petition  did 
not  state  a  cause  of  action  and  the  general 
demurrer  should  have  been  sustained.  In 
support  of  its  contention  plaintiff  in  error 
cites  Pelican  Ins.  (3o.  v.  Troy  Co-op.  Ass'n, 
77  Tex.  225,  13  S.  W.  980,  and  Phoenix  Ins. 
Co.  V.  Boren,  83  Tex.  97,  IS  S.  W.  484. 

The  general  and  apparently  the  uniform 
rule  is  that: 

''Where  a  policy  insures  generally  against  a 
particular  peril,  and  contains  a  further  clause 
exempting  the  company  from  liabiUty  for  loss 
caused  in  a  certain  manner,  which  would  other- 
wise have  fallen  within  the  general  terms  of  the 
policy,  the  burden  is  upon  the  insurer  to  allege 
and  prove  that  the  loss  fell  within  the  exemp- 
tion."   4  Cooley's  Briefs  on  Insurance,  3025. 

Another  eminent  authority  states  the  rule 
to  be  that: 

"The  plaintiff  need  not  aver  the  •  •  •  peW 
formance  or  nonperformance  of  conditious  suk 
sequent,  nor  negative  prohibited  acts,  nor  sir 
lege  that  be  is  within  the  excepted  risks."  2 
May,  Insurance,  |  490,  p.  1377. 

By  another  accepted  authority  it  Is  said: 
"It  is  not  necessary  to  negative  the  occur- 
rence of  facts  which  would  constitute  a  breach 
of  condition  subsequent,  nor  to  aver  that  the 
loss  is  not  within  exceptions  contained  in  the 
policy.  *  *  *  and  in  general  plaintiff  need 
not  negative  facts  which  might  be  set  up  by  the 
company  as  a  defense."    19  Cyc.  921,  922. 

Accompanying  the  texts  quoted  are  many 
cases  from  many  Jurisdictions  cited  in  sup- 
port of  the  rule. 

Recurring,  then,  to  the  cases  from  the  Su 
preme  Court  cited  by  plaintiff  in  error 
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support  of  Its  contention,  which,  It  must  be 
conceded,  tend  to  support  the  contention,  we 
conclude  they  are  not  controlling,  because 
the  holdings  In  those  cases  have  been  In  ef- 
fect modified  by  the  Supreme  Court  Itself. 
In  Burlington  Insurance  Co.  v.  Rlrers,  9 
Tex.  Civ.  App.  177,  28  S.  W.  453,  In  referring 
to  the  holding  In  the  Supreme  Court  cases, 
supra,  It  was  said  that: 

"While  the  precise  question  now  under  con- 
sideration does  not  appear  to  have  been  decided 
in  either  of  those  cases,  it  must  be  conceded 
that  both  of  them  •  ♦  »  tend  strongly  to 
support  the  proposition  upon  which  they  are 
cited.  Still  •  »  •  believing  that  the  weight 
of  authority  supports  a  different  and  better 
rule,    •    •    *    we  decline  to  follow  them." 

Many  cases  are  dted  In  the  Blvers  Case  In 
support  of  the  rule  as  we  have  stated  It,  and 
as  It  is  stated  In  the  Blvers  Case,  and  the 
opinion  closes  with  a  quotation  from  East 
Tex.  Fire  Ins.  Co.  v.  Dyches,  66  Tex.  566, 
wherein  on  the  present  dssue  it  is,  in  effect, 
held  that  matters  of  contract  In  the  nature 
of  conditions  subsequent,  or  exemptions  from 
liability,  or  the  prohibition  of  certain  acUi 
by  the  parties  thereto,  are  matters  of  de- 
fense, and  need  not  be  noticed  by  plaintiff  In 
bis  petition.  The  Blvers  Case  did  not  and 
could  not,  because  of  want  of  jurisdiction, 
reach  the  Supreme  Court  However,  in  the 
subsequent  case  of  Hartford  Fire  Ins.  Co.  v. 
Watt,  39  S.  W.  200,  where  the  Identical  ques- 
tion was  Involved,  and  which  was  decided  In 
consonance  with  the  Blvers  Case,  and  which 
did  reach  the  Supreme  Court,  that  court  re- 
fused a  writ  of  error,  thereby  approving  the 
departure  from  the  rule  announced  In  former 
cases.  For  the  reasons  stated,  we  conclude 
that  the  court  below  correctly  overruled  the 
general  demurrer. 

[2]  The  action  of  the  court  in  refusing  to 
submit  to  the  Jury  whether  the  Insured  prop- 
erty was  a  total  loss  is  assigned  as  error.  We 
have  carefully  read  all  the  evidence  adduced 
on  the  issue  of  the  extent  of  the  damage  to 
the  property,  and  every  witness,  in  effect, 
stated  that  the  house  was  a  total  loss.  Some 
of  the  witnesses  stated  that  inconsiderable 
portions  of  the  framework  were  left  standing, 
and  some  that  portions  of  the  foundation  re- 
mained. Neither  fact,  however,  would,  under 
article  4874,  Vernon's  Sayles'  Civil  Stats., 
render  the  house  any  the  less  a  total  loss, 
and  hence  a  liquidated  demand.  Murphy  v. 
Am.  Cent  Ins.  Co.,  25  Tex.  Civ.  App.  241, 
64  S.  W.  407.  That  being  true,  the  record 
contains  no  evidence  save  that  which  shows 
the  building  to  have  been  a  total  loss,  and 
from  which  It  further  follows  that  there  was 
on  that  issue  nothing  to  be  submitted  to  the 
Jury. 

It  is  also  urged  that  the  court  erred  in 
not  submitting  to  the  Jury  whether  or  not 
the  fire  originated  by  any  act  design,  or  pro- 
curement of  defendant  In  error.  There  is  In 
the  record  no  work  or  circumstance  which 
'could  have  supported  such  a  finding.  Plaln- 
tlft  in  error  offered  no  testimony  of  any  char- 


acter on  the  issue  which  It  Is  claimed  should 
have  been  submitted,  or  on  any  other  issue 
in  the  case  so  far  as  the  record  discloses. 
Defendant  in  error,  while  on  the  stand,  tes- 
tified at  the  Instance  of  his  counsel  that  be 
did  not  set  the  fire  which  destroyed  the 
house,  or  procure  another  to  do  so.  Plalntifl 
in  error  declined  to  cross-examine  defendant 
in  error  on  that  issue,  but  permitted  hli 
statement  in  that  respect  to  stand  unchal- 
lenged. It  Is  therefore  palpable,  we  thhifc, 
that  the  Issue  was  not  made,  and  should  not 
have  been  submitted  to  the  Jury. 

It  Is  also  urged  that  the  court  erred  in  re- 
fusing to  submit  to  the  Jury  whether  or  not 
defendant  In  error  was  the  sole  and  uncon- 
ditional owner  of  the  premises  destroyed  hj 
fire.  On  the  issue  of  ownership  defendant  hi 
error  testified  that  he  was  the  owner  of  the 
premises  at  the  time  same  were  destroyed. 
Plaintiff  In  error  did  not  cross-examine  de- 
fendant in  error  on  that  issue.  Nor  was  as; 
original  evidence  tendered  cm  such  issue  bf 
defendant  In  error.  Accordingly  it  was  in  evi- 
dence without  dispute  that  defendant  In  er- 
ror was  the  owner  of  the  property. 

In  reference  to  the  three  preceding  assign- 
ments of  error,  in  connection  with  which  it 
is  urged  that  the  case  should  have  been  sub- 
mitted to  the  Jury,  notwithstanding  the  evi- 
dence on  the  several  Issues  was  without  dis- 
pute or  contradiction,  on  the  theory  that  the 
Jury  was  not  compelled  to  accept  as  true  the 
facts  testified  to  by  defendant  la  error,  we 
understand  the  rale  to  be,  not  that  the  jur.v 
can  return  a  verdict  contrary  to  the  undis- 
puted and  uncontradicted  fttcts  proven  in 
evidence,  but  that  the  court  cannot  withdraw 
or  refuse  to  submit  the  case  to  the  Jury,  save 
in  cases  where  the  evidence  Is  so  conclusive 
of  the  Issues  that  "reasonable  minds,  seeking 
to  arrive  at  a  proper  conclusion,  oould  not 
differ  as  to  the  effect  of  the  testimony."  T. 
&  P.  By.  Co.  v.  Taylor,  103  Tex.  3«7,  IK 
S.  W.  1117,  1200.  After  reviewing  the  evi- 
dence In  the  instant  case,  we  conclude  that 
It  is  of  that  character  and  force  which  ex- 
cludes all  difference  of  opinion  as  to  the  fa(-t:F 
dedudble  therefrom,  and  that  hence  the  coun 
properly  instructed  verdict  for  defendant  In 
error. 

[3]  The  two  remaining  asaigninents  of  er- 
ror relate  to  the  'introduction  of  a  letter  of- 
fered for  the  purpose  of  proving  waiver  of 
proofs  of  loss  and  to  the  refusal  of  the  court 
to  submit  to  the  Jury  the  issue  of  whether 
proofs  of  loss  were  in  fact  furnished  as  re- 
quired by  the  policy.  At  another  place  In 
this  opinion  we  hold  that  the  evidence  show:' 
that  the  Insured  premises  were  a  total  loss. 
which  by  statute  converted  the  sum  of  the 
policy  Into  a  liquidated  demand,  whl<A  mad^ 
a  showing  or  proof  of  the  amount,  etc,  of  the 
loss  unnecessary,  since  suit  could  be  com- 
menced on  the  policy  as  on  any  other  de- 
mand ascertaining  the  amount  due.  Contl-^ 
nental  Ins.  Co.  ▼.  Chase,  S3  S.  W.  002;  Ham- 
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burg-Bremen,  etc.,  Ins.  Co.  v.  Ruddell,  87 
Tex.  Civ.  App,  33,  82  S.  W.  827;  Georgia 
Home  Ins.  Go.  t.  Leaverton,  33  8.  W.  580; 
London  &  h.  Fire  Ins.  Co.  v.  Schwnlst,  46 
S.  W.  91. 

Finding  no  error  In  fbe  record  tbe  judg- 
ment is  affirmed. 


.ETNA  CLTJB  v.  JACKSON.    (No.  648.) 

(Court  of  Civil  Appeals  of  Tezaa.     El  Paso. 

June  29.  1916.) 

1.  Mandaiots  <s=al— Ptjbpose. 

The  purpose  of  mandamus  is  to  require  some 
inferior  court  or  officer,  etc.,  to  do  some  par- 
ticular thin^  specified  in  the  writ  which  apper- 
tains to  their  oiiice  or  duty,  in  aid  of  the  juris- 
diction of  the  court  issuing  the  writ. 

[Ed.  Note.— For  other  cases,  see  MandamiiS, 
Cent.  Dig.  iS  1-3;  Dec.  Dig.  <8=»1;  Action, 
Cent.  Dig.  S  116.] 

2.  Apfbai.  and  Ebbob  «e9468(3)— Stjfebsede- 
As — Injunction. 

Under  Rev.  St.  1911,  arts.  2078.  2084,  209T- 
2101,  providing  for  appeal  to  the  Court  of  Civil 
Appeals  from  every  final  judgment  of  the  dis- 
trict court  in  civil  cases,  statiug  how  appeal 
may  be  perfected,  and  providing  for  appeal 
bonds  or  affidavits  and  supersedeas  bonds,  a 
prohibitory  injunction  may  be  suspended  during 
appeal  by  supersedeas  bond. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S2223 ;  Dec.  Dig.  ®=3458(3) ; 
Injunction,  Cent.  Dig.  f  413.] 

3.  Mandamus  ®=935  —  Judicial  Acts— Fix- 
ing  SUFEBiSBDEAS  BoND. 

Under  such  statutes,  it  is  the  duty  of  the 
trial  conrt  to  fix  the  amount  of  such  supersede- 
as bond,  and  it  may  be  enforced  by  mandamus. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  i  67;    Dec.  Dig.  ©s^SS.] 

Original  application  for  mandamus  by  the 
.S3tna  Club  against  Dan  M.  Jacl^son.  Appli- 
cation granted. 

Weeks  &  Owen,  of  El  Paso,  for  relator. 
P.  H.  Marcum  and  C.  W.  Croom,  botb  of  El 
Paso,  for  respondent. 

HARPEB,  C.  J.  This  Is  an  original  ap- 
plication for  writ  of  mandamus  to  require 
the  trial  Judge  to  fix  the  amount  of  bond 
necessary  to  supersede  the  final  Judgment 
granting  an  injunction  restraining  appellant 
from  operating  its  club  under  substantially 
the  following  allegations:  Upon  April  25, 
1916,  respondent,  as  Judge  of  the  Thirty- 
Fourth  district,  issued  a  temporary  restrain- 
ing order,  enjoining  defendant  from  dispens- 
ing liquor,  and  from  keeping  liquor  upon  its 
premises  for  sale,  until  May  1, 1010,  at  which 
time  the  court  heard  the  cause  upon  its  mer- 
its, and  upon  the  verdict  of  a  Jury  rendered 
Judgment,  perpetuating  said  temporary  in- 
junction, and  made  the  same  final.  A  mo- 
tion for  new  trial  was  overruled,  .whereupon 
the  iEtna  Club  filed  motion,  praying  that  the 
court  enter  an  order  fixing  the  amount  of 
supersedeas  bond  necessary  to  suspend  the 
execution  of  the  said  Judgment,  pending  ap- 
peal; that  the  said  Jackson,  Judge  of  the 
Thirty-Fourth  district,  in  open  court  refused 


tp  fix  any  amount  of  bond,  and  refused  to  en- 
ter any  order  permitting  defendant  to  super- 
sede the  said  Judgment  and  though  the  de- 
fendant offered  to  file  any  bond  required. 
The  respondent  answered  by  exceptions  to 
the  sufficiency  of  the  petition,  and  specially 
pleaded  that  relator  was  found  gullti  by  a 
Jury  of  selling  liquor  without  license,  that 
upon  the  verdict  of  the  Jury,  the  temporary 
order  .Was  perpetuated,  and  that  In  the  exer- 
cise of  his  Judicial  discretion,  he  refused  to 
flx  bond  prayed  for.  _ 

[1, 2]  The  purpose  of  this  writ  Is  to  require 
some  Inferior  court  or  officer,  etc.,  to  do  some 
particular  thing  therein  specified,  and  which 
appertains  to  their  office  or  duty.  In  aM  of 
this  court's  Jurisdiction.  Article  2078,  Re- 
vised Civil  Statutes  1911,  provides  that: 

"An  appeal  may  be  taken  to  the  Court  of 
Civil  Appeals  fi«m  every  final  judgment  of  the 
district  court  in  civil  cases." 

Article  2084  provides  how  an  appeal  may 
be  perfected.  Article  2097,  Revised  Statutes, 
reads: 

"The  appellant  or  plaintiff  in  error,  as  the 
case  may  be,  shall  execute  a  bond,  with  two 
or  more  good  and  sufficient  sureties,  to  be  ap- 

§  roved  by  the  clerk,  payable  to  the  appellee  or 
efendant  in  error,  m  a  sum  at  least  double 
the  probable  amount  of  the  costs  of  the  suit 
in  the  Court  of  Civil  Appeals,  Supreme  Court 
and  the  court  below,  to  be  fixed  By  the  clerk, 
couditioDcd  that  such  appellant  or  plaintiff  in 
error  shall  prosecute  his  appeal  or  writ  of  er- 
ror with  effect,  and  shall  pay  all  costs  which 
Itave  accrued  in  the  court  below,  and  which  may 
accrue  in  the  Court  of  CivU  Appeals  and  the 
Supreme  Court." 

Article  2098,  Revised  Statutes,  reads: 
"Where  the  appellant  or  plaintiff  in  error  is 
unable  to  pay  the  costs  of  appeal,  or  give  secu- 
rity therefor,  he  shall  nevertheless  be  entitled  to 
prosecute  his  appeal;  but,  in  order  to  do  so,  he 
shall  be  required  to  make  strict  proof  of  his  in- 
ability to  pay  the  costs,  or  any  part  thereof. 
Such  proof  shall  be  made  before  the  county 
judge  of  the  county  where  such  party  resides, 
or  before  the  court  trying  the  case,  and  shall 
consist  of  the  affidavit  of  said  party,  stating  bis 
inability  to  pay  the  costs ;  which  affidavit  may 
be  contested  by  any  officer  of  the  court  or  party 
to  the  suit,  whereupon  it  shall  l>e  the  duty  of 
the  court  trying  the  case,  if  in  session,  or  the 
county  pudge  of  the  county  in  which  the  suit 
is  pending,  to  hear  evidence  and  to  determine 
the  right  of  the  party,  under  this  article,  to  his 
appeal" 

Article  2099,  Revised  Statutes,  reads: 
"When  the  bond,  or  affidavit  in  lieu  thereof, 

Srovided  for  in  the  two  preceding  articles,  has 
een  filed  and  the  previous  requirements  of  this 
chapter  have  been  complied  with,  the  appeal  or 
writ  of  error,  as  the  case  may  be,  shall  be  held 
to  be  perfected." 

Article  2100,  Revised  Statutes,  reads: 
"The  bond,  or  affidavit  in  lien  thereof,  provid- 
ed for  in  the  three  preceding  articles,  shall  not 
have  the  effect  to  suspend  the  judgment,  bnt 
execution  shall  issue  thereon  as  if  no  such  ap- 
peal or  writ  of  error  had  lieen  taken." 

And  article  2101,  Revised  Statutes,  reads : 
"Should  the  appellant  or  plaintiff  in  error,  as 
the  case  may  be,  desire  to  suspend  the  execution 
of  the  judgment,  he  may  do  so  by  giving,  instead 
of  the  bond  or  affidavit  in  lieu  thereof  mention- 
ed in  the  four  preceding  articles,  or  in  addition 
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to  such  bond,  a  bond  witb  two  or  more  eood  and 
sufficient  snreties,  to  be  approved  by  tnc  clerk, 
payable  to  the  appellee  or  defendant  in  error, 
in  a  sum  at  least  double  the  amount  of  the 
judgment,  interest  and  costs,  conditioned  that 
such  appellant  or  plaintiff  in  error  shall  prose- 
cute hiB  appeal  or  writ  of  error  with  effect ; 
and  in  case  tlie  judgment  of  the  Supreme  Court 
or  the  Court  of  Civil  Appeals  shall  be  against 
him,  he  shall  perform  its  judgment,  sentence  or 
decree,  and  pay  aU  such  damages  as  said  court 
may  award  against  him." 

Whilst  the  latter  statute  Is  denominated 
"supersedeas  bond,"  It  is  in  fact  the  kind  of 
appeal  bond  to  be  executed  when  the  appel- 
lant desires  to  suspend  the  enforcement  of  a 
Judgment  rendered  against  him.  That  it  Is 
simply  an  appeal  btmd  is  apparent  from  the 
first  lines: 

"Should  the  appellant  or  plaintiff  in  error,  as 
the  case  may  be,  desire  to  suspend  the  execution 
of  the  judgment,  he  may  do  so  by  giving  instead 
of  the  bond  or  affidavit  mentioned  in  the  four 
preceding  articles,  etc.,    •    •    •    a  bond,"  etc. 

When  given,  it  entitles  appellant  to  his  ap- 
peal or  writ  of  error,  and  also  suspends  the 
enforcement  of  the  Judgment 

It  will  be  noted  that  the  first  quoted  stat- 
ute provides  for  an  appeal  from  all  final  Judg- 
ments, and  that  the  latter  provides  for  sus- 
pending the  enforcement  of  all  final  judg- 
ments. Respondent  urges  that  the  latter 
statute  does  not  apply  to  prohibitory  injunc- 
tions, and  that  it  .was  a  matter  within  the 
discretion  of  the  trial  court  to  allow  or  re- 
fuse to  permit  the  suspension  of  the  Judgment 
pending  appeal.  Cases  outside  of  Texas  sup- 
port this  contention  of  the  respondent,  but 
we  have  found  none  in  Texas  which  support 
It  But,  on  the  other  hand,  the  Legislature 
of  this  state  has  provided  a  way  for  an  ap- 
peal "from  all  final  Judgments  In  civil  cases," 
and  when  appellant  or  plnlntifF  in  error  com- 
plies with  the  statutes,  the  trial  court  has 
no  say,  discretlMiary  or  otherwise.  The  Su- 
preme Court  in  Waters-Pierce  Oil  Co.  v. 
State,  106  S.  W.  p.  330  (several  cases  cited 
therein),  in  passing  upon  the  latter  statute 
quoted  above,  said: 

"This  is  plain  language  that  cannot  be  con- 
strued, because  its  meaning  is  as  definite  as 
could  be  expressed^  to  the  effect  that,  when  the 
appellant  or  plaintiff  in  error  complies  with  the 
law,  the  judgment  cannot  be  enforced  during  the 
pendency  of  the  appeal." 

[3]  The  latter  statute  quoted  provides  for 
the  amount  of  the  bond  in  cases  of  moneyed 
judgment,  and  the  next  statute  provides  for 
the  amount  of  bonds  in  cases  of  Judgments 
for  lands,  but  does  not  provide  an  amount  in 
any  other  case,  so  we  come  now  to  the  real 
question  and  object  of  the  application.  How 
is  the  amount  of  the  bond  to  be  determined? 
Unless  it  is  the  duty  of  the  trial  court  to  fix 
it,  clearly,  the  writ  prayed  for  .will  not  is- 
sue. Where  there  is  a  right  there  must  be 
a  remedy.  We  having  concluded  that  the 
statutes  give  the  right  to  appeal  from  and 
the  right  to  supersede  all  final  Judgmeats  in 
dvU  cases  by  a  compliance  with  the  law,  we 


must  look  for  a  way  for  appellants  to  com* 
ply  with  the  law.  The  appellate  courts  of 
this  state  have  declared  in  many  cases  that 
where  the  statute  prescribes  no  bond,  then  It 
is  proper  and  necessary  for  the  court  to  fix 
the  bond.  Hill  v.  HalUburton,  32  Tex.  CIt. 
App.  22,  73  S.  W.  21.  See  note  22  U  K.  A. 
(N.  S.)  1909,  p.  316.  The  principle  of  Judicial 
discretion  does  not  apply  in  this  sort  of  case. 
It  was  therefore  the  duty  of  respondent  to 
fix  the  amount  of  the  bond  to  be  given  upon 
appeal,  and  it  is  the  duty  of  the  clerk  to  ap- 
prove same  as  to  the  sufficiency  qf  the  sure- 
ties and  then  to  file  it,  and  the  court  has 
no  authority  to  order  or  direct  the  clerk  to  do 
otherwise. 

For  the  reason  given,  the  application  is 
granted,  and  the  clerk  of  this  court  is  direct- 
ed to  issue  the  writ  of  mandamus,  requiring 
respondent,  Dan  M.  Jackson,  Judge  of  the 
Thirty-Fourth  District  Court  of  Texas,  to 
fix  the  amount  of  the  bond  for  appeal  and 
stay  of  judgment  as  prayed  for. 

Justice  Walthall  is  of  the  opinion  that  this 
court  is  without  Jurisdiction  to  hear  and  de- 
termine the  matters  presented  in  this  ap- 
plication for  mandamus,  no  character  of  ap- 
peal bond  having  been  filed  with  the  clerk  of 
the  district  court  or  tendered  for  fllins. 


WIGWAM  BOWLING  &  ATHLETIC  CLUB 

V.  BSCAJEDA  et  aL     (No.  0510 
(Court  of  Civil  Appeals  of  Texas.     M   Paso. 

June  20,  1916.) 
Mandamus     <g:s»154(7)  —  Appucatios  —  I>k- 

HAND   AND    KxrUSAL. 

On  application  for  mandamus  to  require  a 
clerk  of  court  to  approve  and  file  a  supersedeas 
bond,  where  the  application  does  not  show  the 
clerk  refused  to  perform  his  duty,  the  writ  will 
not  issue  against  nim. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  {  306;    Dec  Dig.  «=>164(7).] 

Original  application  for  mandamus  by  the 
Wigwam  Bowling  &  Athletic  Club  against 
J.  A.  FJscujeda  and  another.  AppUcatiui 
granted  in  part,  and  denied  in  part 

W.  D.  Howe,  of  El  Paso,  for  relator.  P.  H. 
Marcum,  of  El  Paso,  for  respondents. 

HARPER,  O.  J.  This  is  an  original  appli- 
cation for  writ  of  mandamus  to  require  the 
trial  judge  of  the  Thirty-Fourth  district  to  fix 
the  amount  of  the  bond  upon  appeal  neces- 
sary to  supersede  the  final  judgment  grant- 
ing an  injunction,  and  to  require  the  clerk 
of  the  court  to  approve  and  file  the  same. 

As  to  the  district  Judge,  this  application 
is  the  same  as  to  aHegattons  as  cause  Nol 
645,  JEtna  Club  v.  Jackson,  187  S.  W.  971. 
this  day  handed  down,  and  this  application 
is  granted  for  the  reasons  glren  In  said 
cause. 

As  to  the  derk,  the  application  does  not 
show  that  he  has  refused  to  perform  his 
duty,  so  the  writ  wiU  not  issue  against  Urn. 
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SOUTHWESTERN  OIL  4  GAS  00.  v.  DEN- 
NT.     (No.  8421.) 
(Gonrt  of  Civil  Appeals  of  Texas.    Ft  Worth 
June  24,  1916.) 

Appeal  and  Error  *=»778(2)—Bbiefb— Fail- 
ure TO  File— DisMiBSAL. 
Under  rules  42  and  43  (142  S.  W.  riv),  pro- 
viding that,  if  appellant  has  failed  to  prepare  his 
case  for  submission,  appellee  may,  before  the 
call  of  the  case,  file  in  the  appellate  court  a 
brief  on  which  the  court  may  affirm  the  jadK- 
ment,  upon  failure  of  appellant  to  file  brief  and 
of  appellee  to  file  brief  before  sabmission  of 
case,  an  appeal  will  be  dismissed  for  want  of 
prosecution. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {$  3104,  8108;  Dec.  Dig.  «=> 
773(2).] 

Appeal  from  District  Court,  Montague 
County ;  C.  F.  Spencer^  Judge. 

Action  by  Charles  Denny  against  the 
Southwestern  Oil  &  Gas  Company.  Prom  a 
ludgment  for  plaintiff,  defendant  appeals. 
Appeal  dismissed. 

W.  B.  Jameson,  of  Montague,  for  appel- 
lant. J.  H.  Harper,  of  Waurlka,  Okl.,  and 
H.  C.  Goodloe,  of  Ryan,  Okl.,  for  appellee. 

BUCK,  J.  In  this  cause  the  appellant  has 
filed  no  brief.  On  the  day  of,  but  subse- 
quent to,  the  submission  of  the  case,  appel- 
lee filed  his  brief  and  motion,  consisting  only 
of  a  statement  of  the  nature  and  result  of 
the  action,  and  calling  our  attention  to  the 
failure  of  the  .appellant  to  file  briefs,  and 
praying  for  an  affirmance  with  10  per  cent, 
damages. 

Rules  42  and  43  (142  S.  W.  xlv),  for  the 
government  of  Courts  of  Civil  Appeals,  pro- 
vide, in  effect,  that  if  appellant  has  failed 
to  prepare  his  case  for  submission,  the  ap- 
pellee may,  before  the  call  of  the  case  (Italics 
ours)  file  in  the  appellate  court  a  brief  in 
the  njanner  and  form  therein  prescribed, 
and  thereupon  the  court  may,  in  its  discre- 
tion, regard  the  statement  by  appellee  as  a 
correct  presentation  of  the  case  and  affirm 
the  Judgment  But,  the  appellee  having  fail- 
ed to  comply  with  the  provisions  of  the  rules 
as  to  the  time  of  filing  his  brief,  we  are  of 
the  opinion  that  we  cannot  consider  it  as 
a  sufficient  invocation  of  our  authority  to 
afitrm,  either  with  or  without  damages.  We 
think,  under  the  circumstances,  the  proper 
disposition  of  the  case  is  to  dismiss  the  ap- 
peal for  want  of  prosecution,  and  It  is  so 
ordered.  Suderman-Dolson  Company  v.  Car- 
son et  al.,  122  S.  W.  401. 

Moreover,  It  may  be  noted  with  propriety 
that  a  motion  to  affirm  with  damages  re- 
Quires'  of  an  appellate  court  a  careful  exami- 
nation of  the  record  In  order  to  determine 
whether  or  not  the  appeal  was  apparently 
for  delay  only.  In  the  instant  case,  by  ref- 
erence to  the  record  it  appears  that  there 
were  raised  in  appellant's  motion  for  new 
trial,  and  preserved  In  bills  of  exceptions, 


some  questions  which  would  be  rather  serious 
if  properly  presented  and  here  urged,  or  if 
we  were  required  to  consider  them  by  virtue 
of  appellee's  motion  to  affirm  with  damages. 
But  we  do  not  think  we  are  required  to  give 
such  questions  consideration,  as  presenting 
fundamental  error,  and  have  concluded  that 
the  dismissal  of  the  appeal  is  the  proper 
order. 
Appeal  dismissed. 


HOPE  et  al.  V.  SHIRLEY.    (No.  84S8.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
July  1,  1916.) 

1.  Fbaud   *=>47  — Action    foe  Damages  — 
Pleading- Damages. 

A  petition  in  en  action  for  danofces  for 
fraud  and  deceit  aUeging  that  plaintifE  em- 
ployed a  broker  to  sell  land  for  $35  an  acre  and 
agreed  to  pay  5  per  cent,  of  the  amount  to  be 
realized  on  a  sale  at  that  price ;  that  the  bro- 
ker ncKOtlated  with  defendant  regarding  a  sale 
of  the  land  at  aucb  price ;  that  defendant  then 
knew  of  the  broker's  employment  and  the  price 
at  which  the  land  had  been  listed  for  sale  and 
the'  commission  to  be  paid,  and  conspired  with 
bis  codefendants  to  defraud  the  broker  of  his 
commission  and  buy  the  land  for  a  price  less 
than  the  listed  nrice,  and  offered  plaintiff  !j:32.60 
per  acre  net,  which  oSer  plaintiff  accepted,  and 
that  the  land  was  sold  at  that  price ;  that 
plaintiff  at  the  execution  of  his  deed  bad  no 
knowlcdKe  that  the  broker  was  the  procuring 
cause  of  the  sale  and  was  compelled  to  pay  the 
broker's  commission,  and  tlint  but  for  defend- 
ant's representations  he  would  have  demanded 
$85  per  acre  in  order  to  pay  the  commission, 
bat  not  alleging  that  defendants,  in  addition  to 
the  price,  would  pay  any  money  which  plaintiff 
might  be  liable  to'  pay  the  broker,  or  that  de- 
fendants would  have  pnrchaaed  the  land  for 
$35  per  acre,  or  that  the  price  was  less  tlian 
its  full  market  value,  did  not  show  that  plaintiff 
sustained  any  damage  from  the  defendants'  acts, 
and  hence  stated  no  canse  of  aotion. 

[Ed.  Note.— Pot  other  cases,  see  Fraud,  Cent 
Dig.  i  42 ;  Dec.  Dig.  <Ss>47.] 

2.  Fbavd  ®s»2&— Daxaox  as  Euchert—Nb* 

CESSITT. 

No  action  for  fraud  arises  unless  dantage  re- 
sults therefrom. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  24:  Dec.  Dig.  «S326.] 

Appeal  from  Wichita  County  Court;  Har- 
vy  Harris,  Judge. 

Action  by  B.  P.  Shirley  against  Alex  W. 
Hope  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.  Reversed,  and  cause  re- 
manded for  another  trial. 

W.  Lindsay  Bibb,  of  Wichita  FaUs,  for  ap- 
pellants. T.  R.  Boone,  of  Wichita  Falls,  for 
appellee. 

DUNKLIN,  J.  Alex  W,  Hope,  Joseph 
Long,  and  Charlie  Word,  defendants  In  the 
trial  court,  have  prosecuted  this  appeal  from 
a  judgment  rendered  against  them  In  favor 
of  B.  P.  Shirley,  plalnUfl,  for  $261.50.  On  a 
former  day  of  the  present  term  of  court  all 
their  assignments  of  error  were,  on  motion  of 
appellee,  stricken  out,  except  such  as  chal- 
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lenge  the  mtflSclcmcy  of  plaihtllTB  petition  to 
support  the  judgment 

[1]  In  his  petition,  plaintiff  alleged  that  be 
employed  J.  !>.  Jackson,  a  real  estate  broker, 
to  sell  a  tract  of  136  acres  of  land  for  $3S 
per  acre,  agreeing  to  pay  the  broker  for  such 
services  6  per  cent,  of  the  amount  to  be  rea- 
lized by  a  sale  at  that  price,  which  commis- 
sion was  the  customary  commission  for  such 
services  and  was  reasonable. 

According  to  further  allegations,  Jackson 
then  began  negotiations  with  defendant  Hope, 
looking  to  a  sale  of  the  land  to  him  for  (35 
per  acre,  Hope  knowing,  at  the  time,  of  Jack- 
son's employment  and  the  price  at  which 
the  property  had  been  listed  with  him  for 
sale  and  the  amount  of  commissions  which 
plaintiff  had  agreed  to  pay  Jackson  for  ne- 
gotiating a  sale,  and  knowing  further  that 
6  per  cent,  was  a  reasonable  commission  to 
the  broker  for  negotiating  such  a  sale.  There- 
after, defendants  Hope,  Long,  and  Word 
conspired  together  for  the  purpose  of  de- 
frauding the  broker  of  his  commissicms  on 
said  sale,  and  for  the  purpose  of  buying  the 
land  for  a  price  less  than  that  at  which  It  had 
been  listed  with  the  broker,  and  In  pursu- 
ance of  audi  conspiracy  offered  plaintiff  the 
"sum  of  $32.50  per  acre  net"  for  the  land, 
which  offer  Yras  made  In  the  name  of  defend- 
ant Charlie  Word  for  the  sole  use  and  benefit 
of  Hope,  and  was  accepted  by  plaintiff,  and 
the  land  was  sold  at  that  price. 

According  to  further  allegations  In  the 
petition,  the  efforts  of  the  hroker  to  sell  the 
land  to  Hope  were  the  procuring  cause  of 
the  sale,  but,  at  the  time  ol  tne  consumma- 
tion of  the  sale  by  the  execution  of  the  deed, 
plaintiff  had  no  knowledge  or  notice  of  that 
fact.  The  deed  so  made  was  to  Charlie 
Word  who  took  title  in  bis  name,  but  In  fact 
for  the  sole  use  -  and  benefit  of  Hope,  who 
paid  the  purchase  price  and  for  whom  he 
acted  as  agent  in  the  transaction;  and  de- 
fendant Joseph  Long  also  as  the  agent  of 
Hope  aided  and  assisted  In  the  purchase  so 
made,  whldi  facts  were  likewise  imknown 
to  plaintiff  at  that  time. 

Following  are  additional  allegations  in  the 
petition: 

"PlaintiS  fnrtiier  alleges  that  he  has  been 

forced  and  compelled  to  pay  to  his  agent,  J.  L. 
Jackson,  of  Wichita  Falls,  Tex.,  the  sum  ol 
1221,  together  with  $40.60  court  costs. 

"PiaintiS  further  alleges,  but  for  the  acts 
and  representations  on  the  part  of  these  defend- 
ants, he  would  not  have  sold  his  land  for  $32.50, 
but  would  have  requested  of  this  defendant, 
Alex  W.  Hope,  to  par  him  the  sum  of  $35  per 
acre  in  order  to  pay  the  commission  of  his  agent, 
J.  li.  Jackson. 

"Plaintiff  further  alleges  that  all  of  these 
facts  concerning  the  agency  of  J.  L.  Jackson 
and  concerning  the  reasonable  value  of  the 
services  for  the  agent  J.  L.  Jackson  were,  at  the 
time  of  said  deed,  known  to  these  defendants. 

"Plaintiff  further  alleges  that  these  defend- 
ants by  virtue  of  the  above  facts  are  justly  en- 
titled to  pay  to  this  plaintiff  the  sum  of 
$261iia" 


It  thus  appears  that  the  suit  was  an  ac- 
tion for  damages  for  fraud  and  deceit.  While 
it  Is  alleged  that  the  price  offered  and  accept- 
ed was  ."$32.50  per  acre  net,"  there  are  no 
allegations  of  any  character  that  thereby 
It  was  understood  and  agreed  that  either  of 
the  defendants  would  pay  to  the  plaintiff, 
in  addition  to  the  price  of  $32.60  per  acre, 
any  sum  of  money  that  he  might  be  required 
to  pay  to  Jackson  by  reason  of  said  sale, 
and  that  defendants  thereby  became  liable  to 
plaintiff  upon  such  a  contract,  either  ex- 
pressed or  implied.  The  fact  that  Long  was 
made  a  party  defendant  and  a  Judgment 
sought  against  him  and  also  against  Word, 
as  well  as  against  Hope,  the  real  purchaser 
of  the  property,  by  reason  of  an  alleged 
fraudulent  conspiracy  of  those  two  defend- 
ants with  Hope,  precludes  any  idea  that  the 
suit  was  predicated  upon  any  other  theory 
than  that  of  fraud  and  deceit  Appellee  has 
cited  the  cases  of  Mitchell  v.  Zimmerman,  4 
Tex.  70,  51  Am.  Dec.  717,  and  Texas  El.  & 
Com.  Co.  V.  Mitchell,  7  Tex.  Civ.  App.  222, 
28  S.  W.  45,  whidi  announce — 

"us  a  general  rule,  each  party  is  bound,  in  ct- 
ery  case,  to  communicate  to  the  other  his  knowl- 
edge of  the  material  facts,  provided  he  knows 
tlie  other  to  be  ignorant  of  them,  and  they  be 
not  open  and  naked,  or  equally  wittiiu  the  reach 
of  his  observation." 

Appellee  insists  that  that  rule  Is  applicable 
to  the  facts  of  this  case  as  alleged,  and 
under  its  operation  the  defendants  owed  the 
plaintiff  the  duty  to  disclose  the  fkct  that 
Jackson  had  already  negotiated  with  Hope 
to  sell  him  the  land,  and  that  his  efforts 
already  made  would  be  the  procuring  cause 
of  the  sale  in  the  event  the  offer  of  $32.50 
made  by  Hope,  through  Word,  should  be  ac- 
cepted by  the  plaintiff. 

[2]  The  petition  contains  no  allegation  that 
Hope  would  have  purchased  the  land  for 
$35  i)er  acre  If  plaintiff  had  not  agreed  to 
accept  the  offer  of  $32.00,  nor  any  allegation 
that  the  prlco  for  which  the  property  was 
sold  was  less  than  its  full  market  value,  nor 
any  allegation  whatever  relative  to  such 
market  value.  In  the  absence  of  sudi  al- 
legations. It  does  not  appear  that  plaintiff 
sustained  any  damages  by  reason  at  the  al- 
leged fraud  and  deceit  on  the  part  of  the 
defendants,  and  hence  It  Is  unnecessary  for 
us  to  determine  whether  or  not  Hope  owed 
any  legal  duty  to  the  plaintiff  to  make  such 
a  disclosure  prior  to  his  purchase;  for  it 
Is  well  settled  by  the  authorities  that,  even 
if  a  fraud  be  practiced,  no  cause  of  action 
arises  unless  some  damages,  which  are  legal- 
ly recoverable  as  a  result  thereof,  are  alleged 
and  shown.  In  12  R.  C.  L.  bottom  p.  239.  f 
10,  the  following  is  said: 

"The  ground  of  the  action  of  deceit  is  fraod 
and  damage,  and  when  both  concur  the  action 
will  lie.  Aloreover,  both  mnst  concar  to  con- 
stitute actionable  fraud ;  a  common  statement 
of  tile  rule  being  that  neither  fraud  without  T 

damage,  nor  damage  without  fraud,  is  suflicient^Ol^ 
to  support  an  action."  ■a^  ■--'  ^       q 
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Far  the  reasons  noted,  are  are  of  tbe  opin- 
ion that  the  plalntUTs  petition  was  insuffi- 
cient to  supiwrt  the  judgment  rendered,  and 
accordingly  tbe  judgment  is  reversed,  and 
the  cause  remanded  for  another  trial. 


Omj"  COAST  TBANSP.  CO.  t.  DILLABD. 
(No.  23.) 

(Court  of  Civil  Appeals  of  Texas.    Beawnont. 

April  6,  1016.     Rehearing  Denied 

July  3,  1916.) 

COTTBTB    «=»1T0   —    JUBISDICTION    —    COTTNTT 

CouBT— Amount  Claimed— Intebxst. 
While  interest  prayed  for  In  a  suit  for 
damages  is  a  part  of  the  cause  of  action  and 
included  in  determining  tbe  amount  in  contro- 
versy, where  the  county  court  properly  acquired 
jurisdiction  by  the  filing  of  the  original  peti- 
tion in  which  tbe  damages  prayed  for  including 
interest  was  less  than  $1,000,  the  maximum  ju- 
risdiction of  the  court,  it  retained  jurisdiction 
over  an  amended  petition  on  remand  of  the 
case,  although  the  amended  petition  asked  for 
an  amount,  including  interest,  in  excess  of  $1,- 
000,  because  it  is  the  same  cause  of  action  orig- 
inally filed. 

[Ed.  Note.— ror  other  cases,  see  Courts,  Cent. 
Dig.  S  427;  Dec.  Dig.  «=»170.) 

Appeal  from  Liberty  County  CJourt 
Suit   by   G.    S.   Dlllard  against  the  Gulf 
Coast  Transportation  Company.     Judgment 
for   plaintiff,  and  defendant  appeals.     Af- 
firmed. 

A.  W.  Marshall,  of  Anahoac,  for  appellant 
E3.  B.  Pickett,  Jr.,  of  Liberty,  for  appellee. 

MIDDLEBROOK,  J.  This  is  a  snlt  filed  in 
the  coimty  court  of  Liberty  county  June  7, 
1912,  plaintiff  alleging  In  his  petition  that  he 
was  damaged  in  the  sum  of  $313.07,  with  In- 
terest thereon  from  January  1,  1911,  at  6 
per  cent,  for  damages  to  a  shipment  of  rice 
which  he  delivered  to  appellant,  a  common 
carrier,  about  November  14, 1910,  to  be  trans- 
ported from  Mont  Belvieu  to  Houston,  Tex. ; 
alleging  that,  had  the  ilce  been  properly 
and  safely  transported  to  Houston,  Its  value 
would  have  been  $2.76  per  barrel,  there  being 
608  barrels  of  rice  in  the  shipment,  worth 
$1,662,  bat  that  by  reason  of  appellant's  neg- 
ligence, the  rice  was  damaged  in  transit,  so 
that  when  it  reached  Houston,  on  or  about 
December  20,  1910,  it  w^s  worth  only  $1,- 
3SS.93  on  the  market,  the  damages  alleged 
being  tbe  difference  In  the  market  value  of 
the  rice  at  the  time  it  was  delivered  to  the 
railroad  company  and  tbe  time  it  was  deliv- 
ered by  tbe  railroad  company  in  Houston. 
The  case  was  tried  upon  those  pleadings, 
and  judgment  was  rendered  for  tbe  plain- 
tiff In  the  sum  prayed  for.  Tbe  defendant 
appealei  from  that  judgment,  and  the  cause 
was  reversed  and  remanded.  See  163  S.  W. 
635. 

When  the  case  came  on  to  be  tried  a  sec- 
ond time  In  the  trial  court,  plaintiff,  appel- 
lee taerdn,  on  tbe  19tb  day  of  October,  1914, 
filed    bis    first    amended    original    petition, 


which  contained  the  same  allegations  that 
were' contained  In  the  original  petition  with 
reference  to  the  shipment  of  the  608  barrels 
of  rice,  and  with  reference  to  their  being 
damaged  by  appellant  ht  transit,  but  alleged 
the  market  value  of  the  rice  to  be  $2.86  per 
barrel,  and  of  a  total  value  of  $1,738.88,  and 
that  when  tbe  rice  reached  Houston,  the 
market  value  thereof  was  not  more  than 
$1.50  per  barrel,  or  tbe  sum  of  $912,  being 
$826.88  less  than  its  market  value  at  the 
time  it  was  delivered  to  appellant,  and  in 
this  supplemental  petition,  plaintiff  prayed 
for  $828.88  damages,  with  interest  thereon 
from  January  1,  1911,  at  6  per  cent  per  an- 
num. The  appellant  answered  tbe  amended 
petition  by  general  demurrer  and  general 
denial.  The  case  was  tried  on  January  11, 
1915,  before  tbe  court,  without  tbe  aid  of  a 
Jury,  and  judgment  was  rendered  in  favor 
of  tbe  appellee  for  the  sum  of  $379.93,  witb 
interest  thereon  from  January  1,  1911,  at  6 
per  cent  per  annum,  the  total  judgment 
being  for  tbe  sum  of  $471.75. 

Tbe  undisputed  facta  show  that  appellee 
received  tbe  sum  of  $1,368.83  for  the  rice 
in  its  damaged  condition  from  the  milling 
company.  It  shows  also  that  $2.86  per  barrel 
was  tbe  correct  valte  of  tbe,Mce  In  good 
condition,  as  received  by  the  railroad  com- 
pany, and  that  the  606  barrels  of  rice  were 
worth  $1,738.88,  and  tbe  judgment  of  the 
trial  court  is  the  difference  t)etween  $1,738.- 
88,  original  market  value  of  the  rice,  and  $1,- 
358.95,  the  amount  received  by  appellee  for 
tbe  rice  in  its  damaged  condition,  to  wit 
$379.96,  with  6  per  cent,  per  annum  interest 
thereon  from  tbe  1st  day  of  January,  1911, 
making  the  sum  of  tbe  judgment  $471.76. 

The  appellant  assigns  only  one  error  in  his 
brief,  which  is: 

"The  county  court  should  have  granted  a  new 
trial  herein  for  tbe  reason  that  the  court  had 
no  jurisdiction  to  hear  and  determine  this 
cause." 

His  proposition  of  law  under  this  assign- 
ment is  as  follows: 

'"nie  pleadings  of  the  plaintiff  must  be  looked 
to,  to  determine  tbe  jurisdiction  of  the  court. 
The  maximum  jurisdiction  of  the  court  is  $1,- 
000.  In  a  damage  suit,  or  any  case  except 
where  by  contract  interest  is  provided  for.  if  in- 
terest is  recoverable  at  hll,  it  is  recoverable  as 
a  part  of  the  damage  itself,  and  is  included  in 
the  amount  determining  tbe  amount  in  contro- 
versy, and  when  plaintiff  asked  for  judgment  by 
pleading  filed  October  19,  1914,  for  the  sum  of 
$826.88,  with  6  per  cent,  interest  thereon  from 
January  1,  1911,  it  amounting,  at  the  time  of 
the  filing  of  the  amended  i>etition  to  the  sum  of 
$1,015.45,  he  was  asking  for  judgment  beyond 
the  jurisdiction  of  the  county  court." 

Appellant's  assigned  error  is  well  taken, 
if  the  facts  and  proceedings  in  tbe  trial  court 
wiU  sustain  tbe  assignment  and  his  proposi- 
tion of  law,  as  quoted  above,  is  a  correct 
and  terse  statement  of  the  law  governing  iie- 
titions  originally  filed,  in  which  the  amount' 
sought  as  damages,  together  with  6  per  cent 
per  annum  interest  froita  any  date  prior  to 
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the  filing  of  the  Bult,  wobUI  make  an  amount, 
at  the  time  of  the  filing  of  the  suit,  in  a' sum 
greater  than  the  jurisdiction  of  the  county 
court,  to  wit  $1,000. 

In  none  of  the  cases  dted  by  aiq:>eUant, 
nor,  so  far  ns  we  have  been  able  to  find,  Is 
It  held  by  our  appellate  courts,  nor  the  Su- 
preme Court,  that  accrual  of  Interest  In  a 
cause  of  action,  while  the  case  Is  pending 
In  the  courts,  will  defeat  the  Jurisdiction  of 
the  trial  court ;  on  the  other  band,  the  rule 
is  well  established  that  If  the  trial  court  had 
Jurisdiction  at  the  time  of  the  filing  of  the 
suit,  for  the  amount  prayed  for  in  the  peti- 
tion, with  legal  interest  added  thereto  up  to 
the  time  of  the  filing  of  the  petition,  and  a 
Judgment  is  rendered  for  an  amount  witbln 
the  jurisdiction  of  the  trial  court,  that  the 
trial  court  had  jurisdiction  of  the  cause  of 
action.  On  the  day  this  suit  was  flledi  June 
7,  1912,  the  amount  sued  for  in  the  amended 
petition,  $829.88,  with  interest  from  January 
1, 1911,  at  6  per  cent,  to  June  7, 1912,  would 
have  amounted  to  the  sum  of  $898.15.  Our 
courts  have  always  held  that  interest  prayed 
for  in  a  suit  for  damages,  although  pleaded 
Id  verbage  and  terms  as  interest,  is  in  fact 
a  part  of  the  cause  of  action,  and  the  In- 
terest pleaded  in  the  instant  case,  as  stated 
by  apiiellont,  is  a  part  of  the  cause  of  action  ; 
but  the  6  per  cent,  added  to  the  original 
amount  pleaded  at  the  time  of  the  filing  of 
the  petition,  as  has  already  been  shown, 
does  not  increase  the  original  amount  pray- 
ed for  to  a  sum  greater  than  the  jurisdiction 
of  the  county  court  We  think,  therefore, 
the  trial  court  did  not  err  in  overruling  ap- 
pellant's general  demurrer,  and  in  refusing  a 
new  trial  on  the  grounds  set  out  in  appel- 
lant's assigned  error.  S.  A.  &  A.  P.  By.  Co. 
V.  Barnett,  27  Tex.  Civ.  App„  498,  60  S.  W. 
474;  Rotan  Grocer  Ca  v.  M.,  K.  ft  T.  By. 
Co.,  142  S.  W.  623 ;  St.  L.  S.  W.  Ry.  Co.  v. 
Dolan,  84  S.  W.  393 ;  Gulf,  W.  T.  &  P.  Ey. 
Co.  V.  Fromme,  98  Tex.  459,  84  S.  W.  1054. 

The  doctrine  announced  above,  and  in  the 
authorities  dted,  is  not  vitiated  on  account 
of  an  amended  petition  filed  during  the  pen- 
dency of  the  suit.  The  county  court  having 
acquired  jurisdiction  by  the  filing  of  the  orig- 
inal petition,  it  retained  Jurisdiction  over 
the  amended  petition,  which  was  filed  Octo- 
ber 19,  1914,  because  it  Is  the  same  cause  of 
action  originally  filed,  the  pleadings  so  de- 
termined it,  and  the  cause  of  action  that  was 
reversed  by  the  Court  of  Civil  Appeals  here- 
inbefore dted.  Ft  Worth  &  D.  Ry.  Co.  v. 
Underwood,  100  Tex.  284,  99  S.  W.  92,  123 
Am.  St.  Rep.  806;  Tolbert  v.  McBride,  75 
Tex.  05,  12  S.  W.  752.  See,  also,  authorities 
cited  In  these  cases.  It  would  necessarily 
follow  that  after  a  court  has  once  acquired 
Jurisdiction,  it  must  retain  such  Jurisdiction, 
and  render  the  Judgment  that  is  proper  and 
just  under  the  facts  and  pleadings  of  the 
case;    Ablowlch  v.  Greenville  Nat.  Bk.,  95 


Tex.  429,  07  S.  W.  W,  881 ;  Nashvfile,  a  ft  St 
L.  Ry.  Co.  V.  Grayson  Co.  Nat  Bk.,  100  Tex. 
17,  93  S.  W.  431. 

Appellee  cites  a  number  of  other  aatbor- 
Ities  in  his  brief,  but  for  all  issues  presented 
to  us  for  consideration,  we  think  what  we 
have  said,  and  the  authorities  cited,  make 
a  full  and,  complete  disposition  of  tlie  case, 
as  it  is  presented  before  us. 

No  error  appearing,  the  case  should  be  af- 
firmed ;  and  it  is  so  ordered. 


ROBERTS  et  al.  ▼.  McKINNET.     (No.  115.) 

(Court  of  Civil  Appeals  of  Texas.  -  Beaumont 
May  11,  1916.     Reliearing  De- 
nied July  S,  1916.) 

MiRXS  AWD  MiMEKALS  <S=5>97— Pabtkekship— 

Shabino  Pbofits  and  Losses. 
Persons  contributing  labor,  material,  and 
cash  to  driving  an  oil  well  under  agreement  to 
incorporate  and  issoe  stock  in  proportion  to 
their  contributions,  if  the  well  comes  in,  other- 
wise each  to  lose  what  he  puts  in,  are  partners. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  222;    Dec.  Dig.  «=397.] 

Appeal  from  JetTeraon  County  Court;  D. 
P.  Wheat,  Judge. 

Action  by  Frank  H.  McKlnney  against  L 
D.  Roberts  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

W.  W.  Cruse,  of  Beaumont,  for  appellants. 
Pavld  E.  O'Flel,  of  Beaumont,  for  appellee. 

MiDDLEBROOK.  J.  This  Is  a  suit  orig- 
inally filed  In  Justice  court  precinct  No.  1, 
Jefferson  county,  Tex.,  by  Frank  H.  McKln- 
ney against  B.  F.  Bowles,  I.  D.  Roberts,  J. 
Long,  and  Ed  Wintz  for  the  sum  of  $102  for 
34  days  work  at  $3  per  day,  the  plaintiff  al- 
leging the  defendants  to  be  a  partnership. 
The  trial  in  the  justice  court  resulted  in  a 
Judgment  for  the  amount  sued  for  in  favor 
of  the  plaintiff,  and  in  due  time  appeal  was 
taken  to  the  county  court,  and  upon  a  trial 
In  that  court  the  same  Judgment  was  secured, 
and  the  case  is  now  properly  before  this 
court  upon  appeal. 

Briefly  stated,  the  facts  pertinent  to  the 
assignments  In  this  appeal  are  that  B.  F. 
Bowles,  one  of  the  defendants,  about  Sep- 
tember or  October,  1911,  secured  a  lease 
from  John  W.  Henderson  and  others  for 
about  one  acre  of  land  on  Spindlet<^  and  was 
going  to  bore  for  oil.  He  was  not  able  to 
put  down  the  well  himself,  and  went  to 
some  of  his  friends  and  explained  to  tbem 
about  the  lease  which  he  bad,  and  told  them 
he  was  sure  of  making  a  paying  well,  but 
that  he  would  need  some  money  to  pay  for 
oil  and  other  small  matters  In  the  way  of 
expenses  which  came  up ;  that  he.  had  lum- 
ber for  a  derrick  and  machinery  and  labor  al- 
ready paid  for,  that  is,  they  were  to  take 
stock  in  the  well  for  their;  labor,  and  mate- 
rial when  the  well  was  finished,  and  came  in, 
at  which  time  they  were  to  incorporate  a 
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company  with  th«  well  and  the  lease  as  the- 
capital  stock,  and  Issue  stock  to  every  one 
tbat  was  entitled  to  same,  In  proportion  to 
tbe  money,  labor,  etc.,  farnbihed.    I.  D.  Rob- 
erts pat  $300  Into  the  nndertaklng  with  the 
understanding   that,    when    the    well    was 
brought  in,  it  would  be  Incorporated,  and  he 
was   to   have   stock   in    proportion   to   the 
amount  of  money  he  furnished.    Mr.  Went& 
put  in  $200,  and  Mr.  Long  put  in  $100,  and 
they  each  worked  on  the  well  while  It  was 
being  bored,  and  it  was  agreed  among  the 
parties  that  tf  they  got  a  well  they  would 
form  a  company  and  issue  stock,  and  that  If 
tbey  did  not  get  a  paying  well  that  each 
n'ould  lose  the  money  and  labor  he  put  Into 
the  undertaking.    They  never  did  incorporate, 
because  the  well  was  worthless,  terminating 
in  a  salt  water  well.    Mr.  Roberts,  while  the 
work  was  in  progress,  bought  some  pipe  and 
i>eiit  it  out  to  the  well,  and  It  seems  from  the 
statement  of  facts  that  he  loaned  the  pipe, 
and  was  to  get  the  pipe  back,  and  be  was  not 
to  have  any  stock  issued  for  the  pipe  loaned, 
but  the  pipe  was  left  In  the  well.    During  the 
progress  of  the  work,  Bowles  called  on  Mr. 
Koberts  to  pa.y  for  a  fishing  tool,  which  cost 
$2S,  and  he  paid  for  it.    He  also  bought  fuel 
oil  and  paid  for  it,  and  the  testimony  of  aU 
of  the  witnesses  agrees  that  they  were  taking 
a  chance  when  they  put  in  their  money  of 
losing  it  if  no  paying  well  was  brought  In, 
and  if  a  paying  well  was  brought  in  that  each 
nould   share  In  the  property  in  proportion 
to  the  amount  of  money  or  its  equivalent  put 
Into  the  undertaking  by  each  of  them.    There 
was  some  testimony  to  the  effect  that  Mc- 
Klnney  was  to  take  stock  for  bis  work,  but 
be  disputed  that,  and  said  that  Bowles  tried 
to  pay  bim  oS  in  stock  at  about  the  time  the 
proposition  was  shown  to  be  a  failure,  but 
be  declined  to  take  it.    The  judgment  of  the 
trial  court  disposes  of  this  issue,  and  It  is  not 
necessary  to  notice  It  here,  nor  Is  there  any 
assignment  of  error  raising  it.    The  labor,  for 
which  suit  was  brought  by  McKlnney,  was 
performed  by  his  minor  son. 
The  Srst  assignment  of  error  is  as  follows: 
"The     court    erred    in    finding    that    B.    F. 
Bowles,    I.  D.  Roberts,  J.  Long,  and  B.  Went* 
R'ere  partners  at  and  dnring  the  time  plaintiff's 
sun  performed  the  labor  for  which  tbig  suit  is 
naintained,    because   the   evidence   before   said 
?ourt   fails  to  estabUsli  by  a  preponderance  of 
the  evidence  that  such  parties  were  partners." 

The  proposition  following  It  is: 
"The  Judgment  in  this  case  is  not  supported 
>y    a    preponderance  of  tlie  evidence,   proving 
be   partnership  and  employment  of  plaintiffs 
ion." 

The  second  assignment  of  error  is: 
"The  court  erred  in  rendering  judgment 
igainst  I.  D.  Roberts,  J.  Long,  and  E.  Wentz 
18  partners,  because  in  law  the  facts  proved 
ipoD  tbe  trial  of  this  cause  are  insufficient  in 
aw  to  make  them  partners  of  B.  F.  Bowles, 
ind  that  such  judgment  is  contrary  to  and 
gainst  the  law." 

The  third  assignment  of  error  is: 
"The   conrt  erred  in  not  rendering  judgment 
or  the  defendants  (appellants)  upon  a  special 
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ploa  of  defense,  because  tlw  great  prraonder- 
nnce  of  evidence,  undisputed,  showed  that  the 
defendants  advanced  to  B.  F.  Bowles  money 
and  labor  on  tbe  well,  which  was  being  drilled 
on  Spindletop,  with  the  distinct  agreement  and 
understanding  between  them  that  if  an  oil  well 
was  made  on  said  lease,  producing  oil,  at  the 
time  of  the  bringing  in  of  such  well  a  company 
would  be  organized,  or  incorporated,  with  said 
lease  and  well  as  tlie  capital  stock,  and  each  of 
these  defendants,  with  other  parties  interested, 
would  be  issued  stock  in  said  company,  in  pro- 
portion as  the  amount  of  money  and  labor  ad- 
vanced by  each,  and  if  said  well  failed  tbey 
would  get  nothing  for  their  money  and  hibor, 
and  that  said  well  did  fail" 

The  proposition  of  law  presented  under 
this  assignment  is: 

"A  mere  understanding  or  agreement  between 
two  or  more  persons,  even  though  money  is  nd- 
vaneed,  that  they  will  at  a  future  time  organize 
or  incorporate,  will  not  of  itself  create  a  part- 
nership." 

It  LB  clear  that  a  disposition  of  either  of 
these  assignments  contrary  to  tiie  view  of 
appellants  will  be  a  substantial  disposition 
of  all  three  of  the  assignments.  In  short, 
the  only  thing  presented  to  this  court  for 
determination  is:  Do  the  facts  presented 
make  the  parties  defendant  a  partnership? 
If  they  do,  the  case  should  be  affirmed.  If 
they  do  not,  the  case  should  be  reversed. 

The  undisputed  facts  show  tliat  Bowles 
was  nndertaklng  to  put  down  a  well,  using 
his  skill  at  such  business,  and  that  the  oth- 
er defendants,  some  of  them  were  furnishing 
money  and  material,  and  some  of  them  fur- 
nishing part  money  and  part  labor  on  the 
well,  and  that  they  had  a  common  interest  in 
the  outcome  of  the  undertaking ;  1.  e.,  that  If 
they  brought  in  a  successful  well  they  would 
share  in  the  stock  to  t>e  issued  by  a  compa- 
ny to  be  incorporated  when  the  well  was  fin- 
ished, in  proportion  to  the  amount  of  money, 
material,  and  labor  furnished  by  them,  and, 
if  no  paying  well  was  brought  in,  then  each 
would  lose  what  be  had  put  into  the  under- 
taldng.  In  Keiley  Island  Lime  ft  Transport 
tatlon  Go.  v.  Masterson,  100  Tex.  38,  93  S.  W. 
430,  Justice  Brown,  speaking  for  the  Su- 
preme Court,  tersely  lays  down  the  rule  de- 
termining partnerships  under  such  conditions 
in  this  language: 

"  'If  one  person  advances  funds,  and  anoth- 
er furnishes  his  personal  services  and  skill  in 
carrying  on  tbe  business  and  is  to  share  in  the 
profits,  it  amounts  to  a  partnership.  It  would 
be  a  valid  partnership,  notwitlistanding  the 
whole  capital  was  in  tbe  first  instance  advanc- 
ed by  one  partner,  if  the  other  contributed  his 
time  and  skill  to  the  business,  and  although  his 
proportion  of  gain  and  loss  was  to  be  very  un- 
equal. It  is  suQicient  that  his  interest  in  the 
profits  be  not  intended  as  a  mere  substitute  for 
a  commission,  or  a  lien  of  brokerage,  and  that 
he  be  receiveid  into  the  association  as  a  mer- 
chant and  not  an'  agent' " — citing  Goode  v.  Mc- 
Cartney, 10  Tex.  193 ;  Ball  v.  Britton,  58  Ter. 
57. 

In  his  opinion  In  this  case.  Justice  Brown 
distinguishes  the  case  of  Busard  v.  Bank,  67 
Tex.  83,  2  S.  W.  54,  00  Am.  Rep.  7. 

We  think,  clearly,  under  the  fcicts  of  this 
ease  and  the  law  applicable  to  partnerships,  "'^ 
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as  ansoanced  by  oor  Supreme  Conrt,  the  de- 
fendants (appellants)  constituted  a  partner- 
ship, and,  80  thinking,  the  judgment  of  the 
court  should  be  sustained,  and  the  case  is 
therefore  affirmed. 


SANTA  F6  town-site  CO.  et  al.  v. 
NOEVELL.    (No.  149.) 

(Court  ot  Ciyll  Appeals  of  Texas.     BeaumoDt. 
June  1,  1916.) 

1.  Highways  €=>155— Enjoining  Obstruc- 
tion—Pbivatk  Pabtt— Right  trNDEB  Judg- 
ment. 

Plaintiff,  having  by  the  judgment  in  a  prior 
suit  against  defendant  been  granted  an  ease- 
ment in  a  road,  need  not  have  suffered  injury  or 
inconvenience  differing  from  that  suffered  by 
other  individuolg  and  the  public  generally  to 
maintain  a  suit  in  his  own  name  to  enjoin  de- 
fendant's interference  therewith. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  432-436;   Dec.  Dig.  <S=>1K.] 

2.  Highways  €=»156  —  Obstbuction  —  Pkb- 
80NS  Enjoined. 

That  plaintiff  in  a  suit  against  T.  had  judg- 
ment requiring  T.  to  lay  out  a  road,  and  giving 
plaintiff  an  easement  therein,  gives  plaintiff  no 
right  to  have  S.  enjoined  from  obstructing  the 
road  where  it  passes  through  bis  property ;  it 
not  being  shown  that  title  thereto  was  acquired 
against  aim. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  gi  420-422;   Dec  Dig.  <S=>156.] 

8.  Injunction  €=>143(2)— Ex  Pabtb  Obdbb- 

Pbtition. 
To  authorize  the  granting  of  an  Injunction 
on  an  ex  parte  hearing,  the  petition  must  not 
only  show  just  grounds  for  relief,  but  must  ex- 
pressly negative  any  possible  hypothesis  on 
which  defendant  might  lawfully  do  the  act  com- 
plained of,  so  that,  not  only  the  acquisition  by 
plaintiff  under  a  judgment  of  rights  interfered 
with  by  defendant  should  be  alleged,  but  it 
should  be  alleged  that  they  are  still  existing 
or  in  force,  or  that  plaintiff  has  not  forfeited  or 
otherwise  relinquished  them. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  315;   Dec.  Dig.  «=»143(2).] 
4.  Injunction  «=»143(2)— Ex  Paste  Obdeb— 

Changing  Status — Necessity. 
Granting  an  ex  parte  mandatory  injunction 
changing  the  status  quo  is  authorized  only 
where  great  and  irreparable  injury. might  fol- 
low delay  for  notice  and  hearing,  and  therefore 
not  by  inconvenience  in  having  to  travel  by  a 
less  direct  route. 

[Ed.  Note. — For  other  cages,  see  Injunction, 
C^nt  Dig.  i  815;    Dec.  Dig.  «s»143(2).] 

Appeal  from  District  Ckmrt,  Hardin  Coun- 
ty;   L.  B.  Hlghtower,  Judge. 

Action  by  W.  J.  Norvell  against  the  Santa 
Fe  Town-Site  Company  and  others.  Einini 
adverse  orders,  the  named  defendant  and 
another  appeal.    Reversed  and  remanded. 

Oliver  J.  Todd  and  W.  G.  Reeves,  both  of 
Beaumont,  for  appellants.  V.  A.  Collins,  of 
Beaumont,  for  appellee. 

CONLEX,  C  J.  This  was  a  suit  filed  on 
the  19th  of  April,  1916,  la  the  district  court 
of  Hardin  county  by  W.  J.  Norvell  against 
the  Santa  F6  Town-Site  0>mpany,  J.  L.  Sel- 


bert,  J.  G.  Reeves,  and  Sam  littlepage,  for 
an  Injunction,  and  upon  presentation  of  the 
appllcatloft  therefor  to  the  judge  of  said 
court,  and  without  previous  notice  or  a 
hearing,,  a  temporary  injunction  was  granted, 
which  injunction  was  subsequently  modified 
and  supplemented,  also  without  notice,  and 
from  this  action  of  the  court  the  defendants 
Santa  F6  Town-Site  Company  and  J.  I*  Sel- 
bert  appealed. 

The  petition,  in  substance,  contains  the  fol- 
lowing allegations:  That  plaintiff  is  the  own- 
er of  property  In  what  Is  known  as  South 
Sllsbee,  or  Woodrow,  In  Hardin  county,  and 
therefore  is  Interested,  along  with  other  cit- 
izens owning  property  and  residing  at  Wood- 
row,  In  maintaining  a  public  highway  from 
said  Woodrow  to  the  nearest  railroad  sta- 
tion, which  Is  the  railroad  station  at  Slls- 
bee ;  that  plaintiff  and  others  had  secured  a 
decree  of  the  district  court  of  Hardin  county 
against  the  defendant  Santa  V6  Town-Site 
CJompany,  which  decree  was  set  forth  in  the 
petition,  and  which  required  said  company 
to  lay  out  a  road,  and  that  said  road  was 
laid  out  by  said  company  and  accepted  by 
the  commissioners'  court,  and  that  the  com- 
missioners' court  assumed  charge  and  control 
of  the  highway,  appointing  overseers  there- 
for, which  acts  were  alleged  to  have  had  the 
legal  effect  of  effectually  dedicating  It  as  a 
public  highway,  and  to  all  Intents  and  pur- 
poses made  said  road  a  public  highway  of 
Hardin  county;  that  said  road  had  been 
graded,  except  through  the  property  of  the 
defendants  John  G.  Reeves  and  Sam  Little- 
page,  and  it  was  alleged  that  they,  by  threats 
of  violence,  had  prevented  the  grading  of  the 
road  through  their  property,  and  that  thv 
defendant  J.  L.  Seibert,  acting  for  bim-ielf. 
or  for  himself  and  the  Santa  F6  Town-Site 
Company,  in  utter  disregard  of  the  rights  of 
the  plaintiff  and  other  citizens  at  Woodrow, 
had  taken  possession  of  the  road  and  had 
obstructed  the  same,  and,  although  often  re- 
quested by  the  plaintiff  and  other  citizens  to 
remove  said  obstacles,  had  refused  to  do  »'■ 
The  petition  also  contains  a  meager  allega- 
tion that  by  reason  of  the  Judgment  that  he 
(plaintiff)  had  acquired  an  easement  in  and 
to  said  road  perpetual  In  Its  natnre.  An  In- 
junction was  prayed  for  restraining  further 
obstructions  and  preventing  Interference  wUh 
the  road,  as  well  as  a  mandatory  order  com- 
manding the  removal  of  the  alleged  obstmo- 
tions  placed  -in  the  road  by  the  defendant  J- 
L.  Seibert 

The  conrt  made  an  order  ex  parte  that 
upon  the  plaintiff  filing  bond  In  the  sum  of 
$500  that  the  clerk  was  ordered  to  Issue  pro- 
cess restraining  the  defendants  from  further 
obstructing  the  road,  and  upon  motion  of 
plaintiff  said  order  was  supplemented  tj  « 
peremptory  mandatory  Injunction  entered  ex 
parte  against  the  Santa  f6  Town-Site  Com-  j 
pany  and  J.  L.  Seibert,  which  is  as  follows^ 
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"That,  the  Santa  Fi  Town-Site  Company  and 
J.  L.  Seibert  and  both  of  them,  their  agents  and 
servants,  are  hereby  directed  and  commanded 
by  the  court  immediately  to  remove  from  and  ofE 
of  said  road  the  fences  and  obstructions  placed 
titereon  by  them,  or  either  of  them,  or  their 
agents  or  servants,  and  to  restore  said  road  to 
the  status  and  condition  in  which  it  was  when 
they  so  obstructed  it." 

These  proceedinsa  all  being  ex  parte,  the 
defendants  did  not  appear  or  answer,  and 
the  appeal  Is  based  solely  on  plaintiff's  peti- 
tion and  the  orders  entered  thereon. 

[1]  Appellants'  first  assignment  of  error  at 
tacks  the  orders  of  the  trial  court  upon  the 
ground  that  the  petition  showed  no  right  to 
the  relief  granted.  In  this:  That  the  s»It 
purports  to  enjoin  an  alleged  Interference 
with  and  to  compel  the  opening  of  an  alleg- 
ed public  highway,  and  avers  no  fact  show- 
ing any  Injury  peculiar  to  the  plaintiff  and 
different  from  that  suffered  by  the  public 
generally. 

While  It  may  be  conceded  as  a  general 
proposition  of  law  that  a  private  IndlTidual 
suffering  no  Injury  or  Inconvenience  differing 
from  that  suffered  by  other  individuals  and 
the  public  generally  cannot  maintain  a  suit 
In  his  own  name  to  redress  an  alleged  inter- 
ference with  a  public  easement,  still  this  suit 
Is  not  entirely  one  of  that  nature  From  the 
Judgment  set  out  In  the  petition  it  would 
appear  that  the  plaintiff  In  this  cause  had 
obtained  In  a  prior  suit  in  the  district  court 
of  Hardin  county  against  the  Santa  F6 
Town-Site  Company  au  easement  In  aaid 
road,  and  therefore  his  rights  are  not  de- 
pendent upon  any  special  injury  suffered  by 
blm  or  an  injury  other  than  that  suffered  by 
the  public  generally.  His  right  in  and  to 
said  road  is  not  based  upon  the  right  of 
citizens  generally  to  use  public  roads  dedicat- 
ed by  the  duly  constituted  authorities  for 
that  purpose,  but  finds  its  support  In  the 
Judgment  of  the  court  theretofore  rendered, 
giving  him  a  personal  right  to  the  use  of 
said  road.  Any  breach  of  that  right  by  the 
Santa  F6  Town-Site  Company  would  be  the 
basis  for  a  suit. 

The  first  assignment  of  error  Is  therefore 
not  well  taken,  and  it  Is  overruled. 

[2]  Under  the  second  assignment  of  error 
appellants  contend  that  there  were  no  allega- 
tions warranting  the  relief  against  the  de- 
fendant 3.  L.  Seibert,  because  it  specially 
appears  from  the  petition  that  be  is  not 
charged  as  having  been  a  party  or  privy  to 
tbe  alleged  Judgment,  by  which  the  alleged 
road  Is  averred  to  have  been  laid  out,  and  It 
is  not  alleged  that,  In  so  far  as  his  property 
Is  concerned,  the  same  was  ever  condemned 
or  otherwise  acquired  legally,  or  that  he  was 
compensated  therefor.  And  he  therefore  had 
tbe  Tight  to  fence  his  own  pr(q>erty  and  ex- 
clude the  public,  and  thereby  prevent  his 
title  being  acquired  or  claimed  by  prescrip- 
tion. 

An  examination  of  the  petition  discloses 
tbat  tbe  plaintiff  merely  alleged  that  the  de-  j 


fendant  Santa  F6  Town-Site  Company  was 
compelled  by  a  Judgment  entered  in  1908  to 
lay  out  a  road,  and  that  under  that  Judgment 
plaintiff  had  acquired  a  perpetual  easement, 
that  it  did  lay  out  the  road,  and  that  the 
commissioners'  court  had  assumed  Jurisdic- 
tion over  it,  and  the  public  has  used  it  since 
it  has  been  laid  out  by  the  defendant  Santa 
F6  Town-Site  Company.  It  expressly  ap- 
pears from  the  Judgment  set  forth  in  the  pe- 
tition that  J.  L.  Seibert  was  not  a  party  to 
that  Judgment,  nor  does  It  appear  that  he 
acquired  the  land  from  the  Santa  F6  Town- 
Site  Company  with  notice  of  the  easement 
fixed  thereon  by  said  Judgment.  No  author- 
ity is  shown  on  tbe  part  of  the  Santa  F6 
Town-Site  Company  by  which  It  could  have 
laid  out  a  road  to  cross  tbe  defendant  Scl- 
bert's  property.  No  condemnation  proceed- 
ing, purchase,  or  other  act  acquiring  his  prop- 
erty is  alleged,  and,  If  the  alleged  adverse 
use  had  commenced  and  been  continuous 
since  the  28th  day  of  April,  1908,  when  the 
alleged  Judgment  was  entered,  no  prescrip- 
tive right  could  have  been  acquired  before 
the  full  expiration  of  the  ten-year  statute. 
There  Is  no  allegation  of  any  kind  in  the  pe- 
tition which  states  any  reason  why  the  de- 
fendant J.  L.  Seibert  should  have  been  en- 
Joined  from  inclosing  his  property  and  ob- 
structing the  road  in  controversy.  Therefore 
appellants'  second  assignment  of  erro^  Is 
well  taken,  and  Is  sustained. 

[3]  In  the  third  assignment  of  error  the 
contention  is  made  that  the  court  erred  in 
granting  tbe  injunction  against  the  Santa  F4 
Town-Site  Company  because  the  allegations 
are  insufficient  to  show  the  legal  laying  out 
or  acquiring  by  the  public  of  any  valid  ease- 
ment as  against  said  Santa  V6  Town-Site 
Company,  and  because  the  allegations  do  not 
negative  the  fact  that  said  road  may  have 
been  abandoned  by  the  commissioners'  court 
In  Hardin  county,  and  does  not  allege  a  con- 
tinuation or  existence  of  the  alleged  rights 
If  plaintiff  had  any  rights  under  said  Judg- 
ment. 

As  heretofore  stated,  we  think  the  Judg- 
ment in  favor  of  the  plaintiff  rendered  In 
1908  bad  the  effect  of  granting  to  the  plain- 
tiff an  easement  in  the  road,  and  for  that 
reason  plaintiff's  rights  are  not  dependent 
upon  the  legal  laying  out  or  acquiring  by  the 
public  of  any  valid  easement  therein.  How- 
ever, the  law  seems  to  be  well  settled  under 
the  authorities  in  this  state  that  in  order 
for  courts  to  lawfully  grant  an  injunction 
upon  an  ex  parte  hearing  the  allegations 
must  not  only  show  Just  grounds  for  relief, 
but  must  expressly  negative  any  possible  hy- 
pothesis upon  which  the  defendants  might 
lawfully  do  the  act  complained  of.  Gillls  v. 
Rosenhelmer,  64  Tex.  243;  Carter  v.  Qrlffln, 
32  Tex.  213;  Weaver  v.  Emison,  153  S.  W. 
023;    King  v.  Driver,  160  S.  W.  415;  Kell  r^  T 

Milling  Company  v.  Bank  of  AUaml.  168,  Sy  VjOOQ  IC 
Yf.4a.  O 


980 


187  SODTHWESTERN  REPORTER 


CCez. 


In  the  case  of  OllUs  v.  Rosenhelmer,  sn- 
pra,  the  Supreme  Court  said: 

"The  petition  for  injunction  should  state  all 
and  negative  all  which  is  necessary  to  establiBh 
a  right.  The  rule  is  correctly  stated  in  Harri- 
son V.  Crumb,  White  &  Wilson  Circuit  Court 
Appeals,  S  992,  as  follows:  The  rule  of  pleading 
that  the  statements  of  a  party  are  to  be  taken 
most  strongly  against  himself  is  reinforced  in 
injunction  suits  by  the  further  requirement 
that  the  material  and  essential  elements  which 
entitle  him  to  relief  shall  be  sufKciently  cer- 
tain to  negative  every  reasonable  inference 
arising  upon  the  facts  so  stated,  and  from  which 
it  might  be  deduced  that  he  might  not,  under 
other  supposable  facts  connected  with  this  sub- 
ject, thus  be  entitled  to  relief.'  " 

The  rale  is  further  Illustrated  In  the  case 
of  King  T.  Driver,  160  S.  W.  416.  In  that 
case  the  court  said: 

"Appellees  in  their  petition  nowhere  allege 
that  the  passage  was  or  had  not  been  used  by 
them  'in  a  way  to  injure'  appellant's  property 
'or  to  annoy  them  or  their  tenants.'  The  rule 
in  Texas  now  is  established  that  in  petitions 
for  injunction  the  allegations  'must  negative  ev- 
ery reasonable  inference  arising  upon  the  facts 
80  stated  from  which  it  might  be  deduced  that 
the  petitioner  might  not  under  other  supposable 
facts  connected  with  the  subject  be  entitled  to 
relief.'  SchUnke  v.  De  Witt  County,  145  S.  W. 
665,  and  cases  cited.  This  writ  of  injunction 
was  granted  without  a  hearing,  and  must  bo 
here  determined  upon  the  pleadings  alone.  The 
above  clause  in  the  contract,  set  out  in  the 
petition  itself,  reveals  the  fact  from  which  it 
18  easily  supposable  that  appellees  were  not  en- 
titled to  the  extraordinary  relief  sought,  and  the 
trial  court  should  have  refused  the  writ." 

Nowhere  Is  It  alleged  In  the  petition  that 
the  rights  acquired  under  the  Judgment  of 
1908  are  still  existing  and  In  force  and  ef- 
fect, or  that  plaintiff  has  not  forfeited  or 
otherwise  relinquished  his  rights  thereunder. 
Under  the  authorities  above  referred  to  this 
was  a  necessary  and  vital  allegation. 

It  is  also  contended  under  this  assignment 
of  error  that  the  facts  alleged  in  the  peti- 
tion of  the  plaintiff  do  not  show  a  valid 
easement  against  the  Santa  F6  Town-Site 
Company,  because  the  district  court,  in  ren- 
dering the  Judgment  of  1908,  was  without  Ju- 
risdiction to  lay  out  a  road,  and  the  lay- 
ing out  of  said  road  under  compulsion  could 
not  amount  to  a  valid  dedication  or  the  cre- 
ation of  a  contract,  and  the  alleged  use  Is 
insufficient  to  have  created  an  easement,  even 
as  against  the  Santa  F6  Town-Site  Com- 
pany. 

An  inspection  of  the  recitations  In  the 
judgment  of  1908  supports  the  Inference  that 
it  was  rendered  on  a  breach  of  a  contract  ex- 
isting between  the  Santa  F6  Town-Site  Com- 
pany and  the  plaintiff  in  this  cause,  and 
that  the  court  was  simply  adjudicating  indi- 
vidual rights  based  upon  said  contract,  and 
was  not  usurping  the  Jurisdiction  of  the 
commissioners'  court  in  laying  out  a  public 
highway.  However,  the  aHegatlons  In  the 
pleading  'on  this  subject,  being  meager,  and 
the  view  which  we  take  of  the  case  making 
it  unnecessary  to  decide  the  question  involv- 
ed, we  do  not  at  this  time  think  it  neces- 
sary to  consider  It   However,  for  the  reasons 


herein  stated,  the  third  assignment  of  error 
is  well  taken,  and  the  same  is  sustained. 

[4]  Under  the  fourth  assignment  of  error, 
it  Is  contended: 

"That  the  action  of  the  learned  trial  court 
was  further  erroneous  in  this,  that  the  said 
court,  without  citation  or  notice  to  the  de- 
fendants without  their  appearance  or  answer, 
and  without  hearing  said  defendants,  or  giv- 
ing them  an  opportunity  to  be  heard,  pro- 
nounced, in  a  preliminary  ex  parte  hearing,  a 
judgment  divesting  the  possession  of  the  de- 
tendnnt  Seibert  and  commanding  him  to  remove 
a  fence  inclosing  his  property,  without  either 
allegation  of  any  right  on  the  part  of  the  plain- 
tiff as  against  said  Seibert,  or  any  allegation 
showing  a  wrong  on  the  part  of  said  Seibert. 
and  wiuout  any  allegation  whatsoever  showing 
any  immediate  necessity  or  irreparable  injury 
to  said  plaintiff,  if  action  had  been  postponed 
pending  a  hearing,  and  the  effect  of  said  judg- 
ment is  to  try  the  merits  of  the  case  prior  to 
service  and  without  a  hearing." 

It  Is  the  spirit  of  our  laws  not  to  condemn 
a  man  without  giving  him  his  day  in  court. 
In  many  Jurisdictions  It  is  the  settled  rule 
that  the  right  to  grant  an  ex  parte  injunc- 
tion is  limited  to>  the  preservation  of  the 
status  quo  pending  a  hearing,  and  that  the 
court  is  always  without  Jurisdiction  to  grant 
ex  parte  and  mandatory  orders  changing  the 
status  quo.  This  rule,  however.  In  Texas  has 
been  modified  to  some  extent,  which  allows 
the  granting  of  such  order  under  extraordi- 
nary drcumstauces,  and  where  great  and  Ir- 
reparable injury  might  follow  if  delay  was 
incurred  by  reason  of  giving  notice  and  fixing 
a  hearing  on  sudi  order. 

In  the  case  of  Chaison  y.  McFaddin,  Wiess 
&  Kyle  Land  Company,  66  Tex.  Civ.  App. 
611,  121  S.  W.  716,  an  irrigation  canal  was 
cut  and  obstructed,  and  through  which  canal 
the  crops  were  to  be  irrigated,  and.  If  such 
crops  had  not  rec^ved  water  during  the  time 
pending  a  hearing,  they  would  have  been  de- 
stroyed, and  irreparable  Injury  done.  Under 
such  circumstances  it  was  held  that  the  court 
was  justified  in  entering  an  ex  parte  order 
mandatory  in  its  nature,  commanding  the  re- 
moval of  the  obstruction. 

All  of  the  subsequent  cases  involving  the 
issuance  of  such  Injunctions  have  declared  in 
no  unmistakable  terms  that  such  injunction 
can  only  be  issued  "in  strong  and  mischie- 
vous cases  of  pressing  necessity."  Holblen  v. 
De  la  Garza,  59  Tex.  Civ.  App.  125,  128  S. 
W.  43;  Cartwright  v.  Warren,  177  S.  W. 
197 ;  I.  &  G.  N.  Ry.  Co.  v.  Anderson  County. 
150  S.  W.  239. 

The  petition  in  this  case  does  not  disclose 
any  reason  why  notice  should  not  have  beat 
given  before  the  issuance  of  so  sweeping  a 
writ  as  was  ordered.  It  was  aptly  said  bf 
Judge  Reese  in  the  case  of  Holblen  v.  De 
la  Garza,  supra,  that: 

"  'Andi  alteram  partems'  is  one  of  the  maxims 
of  the  old  civil  law,  and  the  doctrine  that  a 
man  should  not  be  condemned  without  a  hearing 
is  not  only  the  instinct  of  justice,  but  this  spirit 
breathes  through  the  old  system  of  oommoa 
law,  and  especially  through  our  system  of  eqni 
ty,  as  distinguished  from  law,  which  seeks  to' 
temper  the  harshness  of  the  common  law  and 
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bring  it  more  in  harmony  with  the  principles 
of  abstract  justice.  It  is  rarely,  under  our 
equity  procedure  in  regard  to  the  issuance  of 
injunctions,  that  it  becomes  necessary  to  issue 
a  temporary  writ  of  injunction,  even  a  merely 
prohibitory  writ,  without  a  hearing.  If  it  ap- 
pears necessary  from  the  allegations  of  the  pea- 
Bon  that  a  defendant  be  stopped  at  once  and 
without  the  delay  necessary  to  give  notice  and 
an  opportunity  to  be  heard,  a  temporary  re- 
strainmf;  order  may  in  all  cases  be  issued  com- 
pelling immediate  cessation  of  the  threatening 
injury  until  such  time  as  may  be  reasonably 
required  to  allow  the  defendant  to  present  his 
side  of  the  case,  which  may  change  the  whole 
aspect  of  the  controversy. 

The  only  "strong  and  mischievous  case  of 
pressing  necessity"  set  forth  in  this  petition 
calling  for  the  issuance  of  so  drastic  a  writ 
is  simply  the  inconvenience  that  the  plain- 
tiff might  suffer  by  reason  of  having  to  trav- 
el a  road  to  the  Sllsbee  depot,  or  other  place 
or  places  by  a  route  not  as  direct  as  the  one 
in  qontroversy.  This  inconvenience,  we  be- 
lieve, la  not  of  such  vital  Importance  and  so 
destructive  of  the  plalntUTs  rights  and  so 
Irreparable  in  its  nature  as  to  Justify  the 
learned  trial  court  In  granting  all  the  relief 
prayed  for  ex  parte  and  without  permitting 
the  defendants  to  present  their  side  of  the 
controversy. 

The  orders  of  the  lower  court  heretofore 
entered  In  this  cause  are  set  aside  and  va- 
cated, and  this  cause  is  remanded  to  the 
trial  court ;  and  It  is  so  ordered. 


TEXAS  CENT.   R.   CO.  et  al.  v.  DEIVEE 
et  ux.    (No.  8396.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 
June  10,  1916.) 

1.  Tbial  «=»3()0(6)— Injubibs  to  Passenoebs 
— SPKOTAi  Issues. 

Where  the  railroad  offered  evidence  that  its 
train  stopped  a  few  hundred  feet  from  the  sta- 
tion for  an  intersecting  train,  and  that  the  con- 
ductor told  all  passengers  to  keep  their  seats 
unless  they  were  changing  to  such  train,  and 
pot  down  the  step  and  assisted  such  passengers 
to  alight,  and  waited  ten  minutes  for  others  to 
do  so,  and  then  removed  the  step  and  went  up 
to  talk  to  the  engineer,  whereupon  plaintiff  tried 
to  alight  and  was  injured,  the  railroad  was  en- 
titled to  submission  of  the  special  issue  whether 
a  very  prudent  person  under  the  circumstances 
would  have  foreseen  the  plaintiff's  act  and  her 
injury,  since  if  the  road  employes  exercising 
the  highest  degree  of  care  could  not  have  fore- 
Been  the  result,  the  road  was  not  liable. 

[Ed.  Note.— For  other  cases,  see  Trial,  (}ent. 
Dig.  I  830;    Dec.  Dig.  «=»350(6).] 

2.  Tbial  ^=a3l4(l)  —  Conduct  of  Coubt  — 

COKMEKTS. 

Where  the  Jury  in  a  civil  case  announced 
that  it  was  divided  nine  to  three  and  oould  not 
agree,  it  was  improper  for  the  court  to  empha- 
size the  difference  between  civil  and  criminal 
cases,  as  to  deprivation  of  liberty  and  money 
judgments,  thus  minimising  the  importance  of 
the  case  on  triaL 

[Dd.  Note.— For  other  case*,  see  Trial,  Cent. 
Dig.  H  4T2,  473,  747;    Dec.  Dig.  <S=314{1).] 

Appeal  from  Dlstrtct  Court,  Erath  County ; 
"W.  J.  Oxford,  Judge. 


Action  by  B.  D.  Driver  and  wife  against 
the  Texas  Central  Railroad  Company  and 
others.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Reversed  and  remanded. 

C.  C.  Huff,  of  Dallas,  J.  B.  Keith,  of  Steph- 
envllle.  Spell  &  Sanford,  of  Waco,  and  A.  H. 
AIcKnight,  of  Dallas,  for  appellants.  E.  E. 
Solomon,  of  Ehiblln,  and  (handler  &  FannUl, 
of  Stephenvllle,  for  appellees. 

CONNER,  C.  J.  Mrs.  Willie  Driver,  Joined 
by  her  husband,  E.  D.  Driver,  Instituted  this 
suit  to  recover  damages  for  personal  injuries 
to  Mrs.  Driver,  alleged  to  have  been  proxi- 
mately caused  by  the  negligence  of  the  rail- 
road company  at  Waco,  Tex.,  when  and 
where  Mrs.  Driver  was  a  passenger  upon  one 
of  appellant's  passenger  trains.  Briefly  stat- 
ed, it  was  alleged  that  when  the  train  upon 
which  Mrs.  Driver  was  a  passenger  arrived 
at  Waco,  at  which  point  the  necessities  of  her 
further  journey  required  her  to  alight,  she 
attempted  to  get  off  the  train,  and  that  in 
doing  so  she  fell  to'  the  ground  and  received 
the  injuries  specified  in  her  petition.  It 
was  charged  that  the  company  was  negligent 
in  faUlng  to  provide  a  step  placed  upon  the 
ground  at  the  passenger  coach  upon  which 
she  might  alight  with  safety,  and  also  negli- 
gently failed  to  have  any  one  stationed  at 
the  coach  steps  to  assist  her  in  alighting. 
The  defendant  pleaded  the  general  denial 
and  also  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  In  attempting  to  get  oft 
the  train  at  the  time  and  under  the  circum- 
stances. The  case  was  submitted  to  the  jury 
upon  special  Lssnes,  In  answer  to  which  the 
Jury  found  that  the  defendant  was  guilty 
of  negligence  as  charged  In  the  plaintiffs 
petition.  They  farther  found  that  Mrs.  Driv- 
er was  not  guilty  of  negligence,  and  assessed 
her  damages  at  the  sum  of  $1,000,  for  which 
the  judgment  was  rendered,  and  the  defend- 
ant has  appealed. 

[1]  A  number  of  assignments  of  error  have 
been  presented,  but  we  have  found  but  two 
that,  as  we  think;  present  errors  for  which 
the  Judgment  must  he  reversed.  Among  oth- 
er things,  the  defendant  requested  the  court 
to  submit  the  following  special  issues: 

"Would  the  employes  of  defendants  in  the 
exercise  of  that  degree  of  care  and  caution 
which  a  very  prudent  and  cautious  person  would 
have  exercised  under  the  same  or  similar  cir- 
cumstances have  foreseen  that  Mrs.  Driver,  un- 
der all  the  circumstances-,  and  at  the  time  and 
place  in  question,  would  attempt  to  alight  from 
defendant  s  train  and  fall  and  be  injured?' 

The  court  submitted  in  general  terms  the 
issue  of  whether  the  plaintiff  was  guilty  of 
a  want  of  ordinary  care  at  the  time  and  un- 
der the  circumstances  in  attempting,  as  she 
did,  to  alight  from  the  train,  but,  as  it  seems 
to  us,  under  the  evidence  the  special  in- 
struction requested  should  have  been  given. 
The  defendant  was  entitled  to  have  presented 
in  an  affirmative  form  the  issue,  and  the  evl- 
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flence  In  behalf  of  appellant  was  to  the  effect 
that  the  train  In  stopping  did  so  at  a  point  a 
few  hundred  feet  before  It  had  reached  the 
depot  platform,  because  of  the  presence  of 
a  north-bound  train;  that  when  the  train 
stopped  upon  which  the  plaintiff  was  riding, 
the  conductor  went  through  the  train  and 
Informed  the  passengers  generally  that  all 
persons  who  desired  to  take  the  north-bound 
train  should  then  get  off,  but  that  others 
should  remain  where  they  were  seated  until 
the  train  pulled  into  the  depot;  that  a  num- 
ber of  passengers  then  did  alight  from  the 
train,  the  conductor  at  the  time  going  to  the 
steps  of  the  coach  with  a  stool  and  assisted  a 
number  of  passengers,  who  were  desiring  to 
take  the  north-bound  train,  to  alight;  that 
he  remained  at  the  steps  for  the  purpose  of 
assisting  passengers  to  alight  for  some  ten 
minutes,  and  until  all  passengers  intending 
to  do  so,  as  he  supposed,  bad  alighted,  where- 
upon he  placed  the  stool  upon  the  platform  of 
the  car  and  went  forward  to  speak  to  the 
engineer;  and  that  it  was  during  such  ab- 
sence on  the  part  of  the  conductor  that  the 
plaintiff  came  out  of  the  coach  and  attempted 
to  alight,  as  she  did,  with  the  step  removed. 

In  determining  whether  or  not  the  de- 
fendant was  guilty  of  actionable  negligence 
as  charged,  a  necessary  element  was  wheth- 
er the  employes  of  the  defendant  In  charge  of 
the  train  could  have  foreseen,  by  an  exercise 
of  the  highest  degree  of  care,  whether  Mrs. 
Driver  would,  under  the  circumstances,  at- 
tempt to  alight  from  the  train.  Unless  they 
could  have  done  so,  it  cannot  be  said  that 
the  negligence  charged  was  the  proximate 
cause  of  Mrs.  Driver's  injuries,  and,  as  It 
seems  to  us,  defendant's  evidence  raises  this 
issue,  and  that  therefore  it  was  entitled 
to  have  the  issue  presented  In  its  special 
request  submitted.  See  T.  &  P.  Ry.  Co.  v. 
Reed,  88  Tex.  439,  31  S.  W.  1058;  Washing- 
ton V.  M.,  K.  &  T.  Ry.  Co.,  90  Tex.  314,  38 
S.  W.  764;  Mex.  Kat.  Ry.  Co.  v.  Mussette,  86 
Tex.  708,  26  S.  W.  1075,  24  L.  B.  A.  642. 

[2]  The  majority  are  also  of  the  opinion 
that  the  court  committed  error,  as  assigned, 
in  his  remarks  to  the  Jury  pending  the  Jury's 
consideration.  The  remarks  will  not  be  set 
out  in  full,  but.  In  substance,  it  appears  that 
after  the  Jury  had  retired  and  deliberated 
from  3  o'clock  p.  m.  on  July  27,  1915,  until 
9:30  o'clock  on  the  next  morning,  at  which 
latter  time  they  reported  to  the  court  that 
they  were  unable  to  agree,  and  that  inter- 
rogatories on  the  part  of  the  court  developed 
the  fact  that  the  Jury  stood  nine  to  three, 
and  that  the  Jurors  were  divided  "on  every- 
thing  in  the  case,"  including  the  issue  of 
liability  and  the  weight  to  be  given  to  the  tes- 
timony, the  Jury  further  stated  that  they 
bad  gone  over  the  case  several  times,  and 
that  they  did  not  think  they  could  ever  agree. 
The  court  thereupon  submitted  to  the  Jury  a 
anmber  of  remarks  emphasizing  the  differ- 


ence between  a  erlmlnal  and  a  dvU  suit  like 
the  one  before  them,  stating  that  In  the  one 
case  it  was  a  question  of  dollars  and  cents, 
while  in  the  other  a  man's  liberty  was  at 
stake,  etc.  We  are  not  agreed  that  of  them- 
selves the  remarks  Indicated  were  sufficient 
to  cause  a  reversal,  but,  as  stated,  the  ma- 
jority are  of  c^inion  that  they  gave  too 
great  an  emphasis  to  the  differences  between 
a  criminal  and  civil  case  and  in  their  nature 
tended  to  minimize  the  importance  of  the  is- 
sue in  the  case  on  trial;  thus,  pertiaps,  in- 
ducing a  surrender  of  convictions  on  the  part 
of  one  or  more  of  the  Jurors  that  of  right 
should  not-  have  been  so  surrendered.  See 
G.,  C.  &  S.  P.  Ry.  Co.  r.  Johnson,  99  Tex. 
337,  90  S.  W.  164;  Pecos  &  N.  T.  Ky.  Co.  v. 
Flnklea,  153  S.  W.  612. 

All  other  assignments  of  error  are  overrul- 
ed, but  for  the  errors  indicated  it  is  ordered 
that  the  Judgment  be  reversed,  and  the  cause 
remanded. 


SELF  V.  ALBANY  NAT.  BANK  OF  AL- 
BANY.   (No.  8890.)* 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

June  3,  1916.     Rehearing  Denied 

June  24,  1916.) 

1.  GUABANTT    «=336(3)   —   Construction   — 
Scope  of  Liability— Gcaranty  ov  Draft. 

Where  one  Strong  checked  on  defendant 
banker  in  favor  of  Williams,  who  indorsed  the 
check  to  plaintiff,  held  that  defendant  was  liable 
for  the  amount  under  a  letter  to  plaintiff,  prom- 
ising to  take  care  of  WilliamB'  drafts  on  Strong 
up  to  $1,800. 

[E3d.  Note.— For  other  cases,  see  Guaranty, 
Gent  Dig.  g  39;   Dec.  Dig.  «=»36(3).l 

2.  Evidence    «=>461(1)—Subroundino   Ci«- 
ouMBTANCES— Parol  Evidence. 

Parol  evidence  of  surrounding  drcumstances 
is  admissible  in  determining  whether  a  written 
guaranty  is  continuing  or  affects  merely  a  single 
credit 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2129;    Dec  Dig.  «=>46ia)-] 

3.  GUABANTT  «=»38(l)—Co«srBucxioN— Con- 
tinuing Guaranty. 

A  banker's  letter  that  he  would  take  care  of 
one  Williams'  drafts  on  Strong  up  to  |1,SOO 
held  to  be  a  continuing  guaranty,  where  he  had 
financed  Strong's  business  for  several  years. 

[Ekl.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  i  47 ;    Dec.  Dig..  <S=»38(1).] 

Appeal  from  District  Court,  Enih  Coun- 
ty;  W.  J.  Oxford,  Judge. 

Action  by  Albany  Natl(»ial  Bank  of  Al- 
bany, Texas,  against  A.  L.  Self  and  others. 
Judgment  for  plaintiff,  and  defendant  Self 
appeals.    Affirmed. 

E.  B.  Solomon,  of  Dublin,  and  Speer  & 
Brown,  of  Ft  Worth,  for  appellant  A.  A 
Clarke  and  Walter  Li  Morris,  toth  of  Albany, 
for  appellee. 

BUCK,  J.  The  Albany  National  Bank 
sued  W.  B.  Williams  and  C.  H.  Strong,  doing 
business  under  the  trade*name  of  Dublin 
Produce   Company,   and   A.   L.    Seit,  doi 
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bnsioees  imder  tbe  trade-name  of  Farmers' 
Bxchange  Bank  of  Dublin  (unincorporated), 
to  recover  the  sum  of  $1,673.32,  represented 
by  a  check  drawn  by  Strong  in  favor  of  Wil- 
liams, upon  the  Farmers'  Exchange  Bank  of 
Dublin,  which  check  was  Indorsed  by  Wil- 
liams, and  upon  presentation  was  cashed  by 
plaintiff  bank.  Upon  the  cheek's  presenta- 
tion to  the  Dublin  bank  payment  was  refus- 
ed. Thereupon  suit  was  filed  against  the 
defendants  named  at  Albany,  but  upon  Self's 
plea  of  privilege,  the  cause  was  transferred 
to  the  district  court  of  Erath  county.  Upon 
a  trial  before  the  court,  the  Jury  having  'been 
waived,  judgment  was  rendered  for  plain- 
tiff bank  against  all  of  the  defendants,  Joint- 
ly and  severally,  in  the  sum  of  $1,736.74,  In- 
cluding $63.42  interest  Judgment  was  also 
rendered  in  favor  of  W.  B.  Williams,  as  an 
Indorser,  against  Self  and  Strong,  Jointly 
and  severally,  for  whatsoever  sum  he  might 
be  compelled  to  pay  under  this  Judgment 
Self  alone  appeals. 

Plaintiff  pleaded,  upon  information  and 
belief,  a  certain  agreement,  arrangement,  and 
course  of  business,  between  the  defendant 
Strong  and  the  defendant  Self,  originating 
as  early  as  the  first  part  of  the  year  1913, 
and  continuing  up  to  the  occurrence  of  the 
transactions  upon  which  this  suit  was  predi- 
cated; that  Self  would  pay  all  checks  that 
Strong,  or  the  Dublin  Produce  Company 
would  draw  agatnst  him,  or  the  Farmers' 
Exchange  Bank  of  Dublin,  in  the  course  of 
the  former's  business  as  a  dealer  in  the 
buying  and  selling  of  poultry,  eggs,  and  other 
like  products,  and  that  this  agreement  and 
understanding  between  Strong  and  Self  was 
generally  and  publicly  known,  and  that  Self 
taeld  himself  out  to  the  public  as  willing  and 
able  to  cash  all  such  checks  as  the  said 
Strong  should  find  It  necessary  to  draw  in 
the  usual  and  ordinary  conduct  of  his  said 
business ;  that  Strong,  being  a  man  of  small 
means  and  no  property  sulbject  to  execution, 
would  not  have  been  able  to  carry  on  his 
said  business  and  to  obtain  the  credit  neces- 
sary without  this  arrangement  and  under- 
standing that  he  should  have  such  credit 
with  the  defendant  Self  and  his  bank ;  that 
Williams  also  was  a  man  of  small  means 
and  no  property  subject  to  execution,  and 
that  in  cashing  the  check  presented  to  plain- 
tiff bank  by  WilUams,  the  plaintiff  did  so, 
relying,  not  upon  the  financial  responsibility 
of  Williams  or  of  Strong,  but  upon  the  prom- 
ise and  agreement  of  Self  to  pay  such  checks 
as  Strong  should  drt^w  in  the  course  and 
conduct  of  his  business,  and  upon  the  special 
promise  to  the  plaintiff  bank  on  the  part  of 
Self,  as  hereinafter  set  out;  that  on  or 
about  January  14,  1014,  plaintiff  bank  wrote 
a  letter  to  the  Farmers'  Exchange  Bank  of 
DabUn,  the  trade-name  under  which  Self  was 
doing  business,  asking  If  checks  of  the  Du1>- 
tin  Produce  Company  or  the  drafts  of  the  de- 
fendant Williams  drawn  on  said  produce 
compaay,  would  iw  bonared  by  Selfr  or,  said 


Farmers'  Exchange  Bank,  and  that  in  reply 
thereto  Self  wrote  the  following  letter  to 
W.  G.  Webb,  cashier  of  the  plaintiff  bank,  to 
wit: 

"The  Farmers'   Ezcbange  Bank  of  Dublin 
(Unincorporated)    Dublin,  Texas. 

"January  14,  1914. 
"Mr.  W.  G.  Webb,  Cash.,  Albany,  Tex.— Dear 
Sir:  Keplying  to  yours  of  even  date,  herewith, 
beg  to  say  that  we  will  take  care  of  Mr.  W.  E. 
Williams'  chicken  drafts  on  Dublin  Produce 
Company  up  to  eighteen  hundred  dollars. 
'TKespectfully,    [Signed]    A.  L.  Self, 

"President" 

Relying  upon  the  promise  contained  in 
said  letter,  plaintiff  was  led  to  believe,  and 
did  believe,  that  the  defendant  Self  would 
pay  all  such  debts  as  the  defendant  Strong, 
acting  under  the  said  trade-name,  might  in- 
cur with  the  defendant  Williams  up  to  the 
sum  mentioned ;  that  said  letter  and  the  au- 
thority therein  given,  and  the  promise  there- 
in made,  were  never  at  any  time  recalled, 
revoked,  or  canceled  by  said  Self  until  the 
dishonor  of  the  check  for  the  sum  of  $1,- 
673.32,  which  check  was  dated  November  25, 
1914,  and  payment  thereon  refused  some 
days  thereafter.  Plaintiff  pleaded  that  de- 
fendant Self  was  estopped  from  denying  his 
liability  because  of  the  facts  pleaded  in 
plaintiff's  petition. 

Defendant  Self  answered  by  general  demur- 
rer and  general  denial,  and  further  specially 
demurred  to  plaintiff's  petition  because  it  did 
not  allege  the  acceptance  of  said  check  by 
the  defendant  Self  or  his  bank.  He  further 
denied  that  be  had,  either  verbally  or  in 
writing,  ever  agreed  with  O.  H.  Strong,  or 
made  any  contract  with  said  Strong,  as  an 
Inducement  for  the  said  Strong  to  continue  in 
business  with  him  or  his  bank,  to  pay  any 
and  all  checks  that  might  be  drawn  by  said 
Strong  in  the  course  of  the  latter's  business, 
but  set  out  in  his  answer  a  copy  of  a  cer< 
tain  mortgage  lien  contract  made  by  said 
Dublin  Produce  Company,  or  said  Strong,  in 
favor  of  defendant  Self,  dated  November  19, 
1914,  which  was,  in  effect,  a  mortgage  given 
by  Strong,  or  the  said  Dublin  Produce  Com- 
pany, to  the  said  Farmers'  Exchange  Bank, 
on  certain  tools,  coops,  pens,  fixtures,  tur- 
keys, chickens,  eggs,  etc.,  then  owned  and 
held  by  said  Strong,  and  on  any  other  such 
property  that  might  be  acquired  by  said 
Strong  during  the  continuance  and  opera- 
tion of  said  mortgage,  to  secure  to  said  Farm- 
ers' Exchange  Bank  the  payment  of  a  cer- 
tain note  for  $465,  due  December  1,  1914, 
and  signed  by  said  Strong  under  his  said 
trade-name,  and  to  secure  the  payment  of 
any  other  indebtedness  whidti  might  be 
thereafter  owing  by  said  Strong  or  the  Dub- 
lin Produce  Company  to  said  Self  or  his 
bank. 

[i-8]  But  if  the  conclusions  we  have  reach- 
ed upon  the  Issues  presented  are  correct,  it 
will  not  be  necessary  for  us  to  further  con-  > 
stder  or  discuss  the 
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ant  Self  and  his  bank,  for  said  letter  was  a 
specific  promise  on  the  part  of  the  defendant 
Self  to  honor  and  pay  "W.  E.  Williams' 
chicken  drafts  on  the  Dublin  Produce  Com- 
pany up  to  eighteen  hundred  dollars."  There 
Is  no  defensive  plea  that  this  promise  had 
ever  been  withdrawn,  nor  Is  there  any  evi- 
dence to  such  effect  Therefore  we  have  con- 
cluded that  the  plalntifC  bank,  in  cashing  the 
check  of  W.  E.  Williams  to  the  amount  of 
$1,673.32,  had  the  right  to  rely  on  the  writ- 
ten promise  of  defendant  Self  that  such  check 
would  be  paid.  We  are  further  of  the  opin- 
ion that  the  trial  court  was  justified  from 
the  evidence  In  concluding,  as  he  did  and 
as  in  effect  expressed  in  bis  fourteenth  find- 
ing, that  the  letter  of  January  4th  to  the 
cashier  of  plaintiff  bank  constituted  a  con- 
tinuing guaranty.  Baylies  on  Sureties  and 
Guarantors  (1881)  p.  124,  uses  this  language: 

"The  line  of  distinction  between  continuing 
and  Doncontinuinf;  guaranties  cannot  always  be 
drawn  with  precision  or  accuracy ;  and  in  con- 
struing such  contracts  the  courts  look  well  to 
the  object  for  obtaining  the  credit  and  the  intent 
of  the  parties,  as  evidenced  by  the  language  of 
the  guaranty  and  the  surrounding  circumstanc- 
es. Parol  evidence  of  surrounding  circumstanc- 
es is  always  admissible  to  aid  in  determining 
the  question  whetlier  the  obligation  in  dispute 
was  intended  as  a  continuing  guaranty,  or  as  a 
guaranty  of  a  single  credit,  if  tlie  language  of 
the  instrument  itsdf  is  ambiguous"  (citing  Bank 
of  Buffalo  V.  Myles,  73  N.  X.  335,  29  Am,  Eep. 
157). 

In  the  case  cited  by  the  author,  the  court 
said  that  where  the  intent  cannot  be  ascer- 
tained by  a  mere  perusal  of  the  letter  of  cred- 
it, a  resort  may  be  had  to  the  surrounding 
circumstances,  the  nature  of  the  business 
in  which  the  credit  was  to  be  used,  the  situa- 
tion and  relation  of  all  the  parties  and  their 
previous  dealings,  and  the  negotiations  which 
led  to  the  giving  of  the  letter,  to  enable  the 
court  to  ascertain  what  was  meant  by  the  let- 
ter. The  terms  of  the  letter  cannot  be  chang- 
ed by  such  evidence,  and  no  additional  lan- 
guage can  be  imported  Into  it,  but  the  evi- 
dence is  proper  to  enable  the  court  to  under- 
stand the  meaning  of  the  language  used.  In 
the  cited  case,  the  plalutifi!  demanding  more 
security,  the  debtor  obtained  from  his  fa- 
ther-in-law the  following  letter: 

"Please  discount  for  Mr.  Cramer  to  the  ex- 
tent of  four  thousand  dollars,  lie  wiU  give  you 
customer's  paper  as  collateral.  You  can  also 
consider  me  as  responsible  to  the  bank  for  the 
same." 

'i  his  was  held  to  be  a  continuing  guaranty. 
In  20  Cyc.  p.  1440,  it  is  stated: 

"When  the  amount  of  the  liability  is  limited 
and  the  time  is  not  expressly  limited,  the  courts 
lean  toward  construing  tlie  guaranty  as  a  con- 
tinuing one"  (citing  Mathews  v,  Plieips,  01 
Mich.  327,  28  N.  W.  108,  1  Am.  St  Kep.  581 ; 
KimbaU  Co.  v.  Baker,  62  Wis.  526,  22  N.  W. 
730). 

"The  liability  under  the  guaranty  will  b«  re- 
garded as  continuing  when  by  the  terms  of  the 
contract  It  is  evident  that  the  object  is  to  give 
a  standing  credit  to  the  principal  debtor  to  be 
used  from  time  to  time  either  indefinitely  «or 


Until  a  certain  period.  So  a  guaranty  may  be 
construed   as   continuing   where   attendant  cir- 

cnmstances  strongly  indicate  that  more  than  a 
single  transaction  was  contemplated,  especially 
if  the  right  to  recall  the  guaranty  is  expressly 
reserved.  The  nse  of  the  word  'may'  with  refer- 
ence to  the  proposed  transactions  between  the 
principal  parties  is  held  usually  to  indicate  a 
continuing  guaranty.  So  words  guarantying 
payment  for  'any  goods'  which  may  be  purchas- 
ed by  tlie  third  person ;  or  the  payment  of 
'any  debt'  which  may  be  contracted,  up  to  a 
certain  amount,  are  almost  invariably  field  to 
indicate  that  the  Uability  is  intended  to  be  con- 
tinuing." 

The  evident  conclusion  of  the  trial  court 
that  Self,  himself,  so  regarded  the  guar- 
anty made  in  the  letter  to  the  plaintiff  bank 
Is  supported  by  the  fact  that  on  November  19, 
1914,  only  six  days  before  the  giving  of  the 
check  by  Strong  to  Williams,  the  nonpay- 
ment of  which  is  the  subject  of  this  con- 
troversy, the  chattel  mortgage  heretofore 
mentioned  was  given  by  Strong  to  defendant 
Self;  that  a  line  of  credit  had  been  extended 
by  Self  to  Strong  for  a  period  of  some  three 
years  prior  to  this,  during  which  checks  and 
drafts  aggregating  many  thousands  of  dol- 
lars were  drawn  by  btrong  on  the  defendant 
Self  and  cashed  by  the  latter,  in  many  in- 
stances such  checks  causing  an  overdraft, 
but  Self  charging  Strong  10  per  cent  interest 
on  such  overdrafts.  It  is  further  shown  by 
the  testimony  of  Williams,  as  well  as  other 
witnesses,  that  the  transactions  between  hhn 
and  Strong  began  back  in  1912  or  1913, 
Strong  purchasing  from  Williams  turkeys, 
chickens,  and  other  products  and  paying  him 
therefor  in  checks  and  drafts  drawn  on  the 
Fanners'  Exchange  Bank,  said  shipments 
amounting  in  one  instance  to  $2,500,  and  all 
of  these  checks  were  honored  by  Seirs  bank, 
except  the  one  in  dispute;  one  check  for 
$81.27  being  drawn  by  Strong  in  part  pay- 
ment to  Williams  for  the  carload  of  turkeys 
for  which  the  check  in  controversy  was  given, 
was  also  paid  by  Self's  bank.  The  cashier  of 
the  plaintiff  bank  testified  that  he  would  not 
have  paid  the  check  exoept  for  the  letter 
from  Self  heretofore  mentioned,  and  because 
of  the  fact  that  the  checks  drawn  by  Strong 
and  made  payable  to  Williams  and  deposited 
in  the  Albany  bank  bad  been  theretofore  hon- 
ored by  defendant  Self's  bank.  It  is  further 
in  evidence  that  transactions  of  this  char- 
acter were  conducted  between  the  defendant 
Strong  and  the  defendant  Self  for  several 
months  subsequent  to  the  giving  of  the  check 
in  controversy,  and  that  at  the  time  of  the 
trial  Strong  had  paid  Self  the  full  amount  of 
any  overdrafts  made.  Uenoe  we  are  of  the 
opinion  that,  in  view  of  the  evidence  stated 
and  other  evidence  of  similar  import,  the 
trial  court  did  not  err  in  boldhig  appellant 
liable  for  the  amount  at  the  check  in  contro- 
versy with  legal  interest  thereon.  We  here- 
by adopt  the  court's  flnrtings  of  fact 

We  think  what  we  have  hereinabove  said 
dispose*  of  the  qnestions  presorted  in  all 
Of  appellant's  ^eveo  aawlgnmenta,  and  said  as- 
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Btgnmoita  are  orerniled,  and  the  Judgment  of 
the  trial  conrt  is  hereby,  la  all  things,  at- 
Armed. 


TANKERSLEY  v.  JAOKSON  et  aL 
(No.  8419.) 

(Court  of  Civil  Appeals  of  Texaa.    Ft  Worth. 
June  24,  1916.) 

1.  MoRTOAOES  «=>295(4)  —  Equitt  of  Rb- 
DEKPTioN  —  Mkbgeb  —  Election  bt  Mobt- 

OAOEB. 

Where  a  mortgagee  took  a  deed  of  the  mort- 
gaged land  from  the  mort|;agor  in  satisfaction 
of  the  secured  note,  and  in  ignorance  of  the 
existence  of  a  vendor's  lien  upon  the  land,  made 
since  the  execution  of  the  mortgage,  the  mort- 
gage lien  did  not  merge  with  the  equity  of  re- 
demption, but  remained  in  effect  and  superior 
to  the  vendor's  lien,  since  the  rule  that  the  pur- 
chase by  a  mortgagee  of  the  equity  of  redemp- 
tion merges  the  two  estates  if  an  estate  in  fee 
simple  would  result  is  not  invariably  applied 
in  equity ;  the  mortgagee  having  an  election  in 
equity  to  prevent  a  merger  and  keep  the  equity 
alive. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  g  821 ;    Dec.  Dig.  «=>295(4).] 

2.  Appeai.  and  Ebror  <8=»934<2)— Revikw— 

judoments. 
It  is  the  duty  of  the  court  in  reviewing  pro- 
ceedings to  indulge  in  support  of  the  judgment 
every    reasonable   inference    arising    from    the 
facts  proven. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3777 ;  Dec.  Dig.  €=s>934(2).] 

Appeal  from  District  Court,  Young  County; 
J.  W.  Akin,  Judge. 

Suit  by  R.  L.  Tankersley  against  W.  B. 
Jackson  and  others.  From  a  Judgment  for 
plaintiff,  but  in  favor  of  the  defendant  John 
Poblman,  plalntUC  appeals.     Affirmed. 

Arnold  As  Arnold  and  Fred  T.  Arnold,  all 
of  Graham,  for  appellant  C.  F.  Marshall,  of 
Graham,  for  appellees. 

CONNER,  C.  J.  The  appellant  instituted 
suit  In  the  district  court  to  recover  upon  stz 
certain  notes  dated  December  30,  1909,  ma- 
turing December  1,  1910,  1911,  1912,  1913, 
1914,  and  19i5,  respectively,  and  all  ag- 
gregating $537.60.  The  notes  had  been  ex- 
ecuted by  one  W.  E.  Jackson  as  part  of  the 
consideration  for  a  tract  of  land  described 
In  the  petition  sold  by  appellant,  Tankersley, 
to  Jackson  on  the  same  day  the  notes  were 
executed.  To  secure  the  notes  the  vendor's 
lien  was  retained,  as  a  further  part  of  the 
consideration,  Jackson  also  assumed  the  pay- 
ment of  a  note  lor  $200,  executed  by  a  former 
owner  of  the  land  and  secured  by  a  deed  of 
trust  thereon  for  the  benefit  of  an  Insurance 
company.  The  plaintiff  made,  among  others, 
Jotin  Pohlman,  one  of  the  appellees  in  this 
case,  a  party  defendant,  alleging  that  Pohl- 
man was  the  present  owner  of  the  land 
wblcfa  was  snbject  to  the  lien  the  plaintiff 
■ongtat  to  foreclose. 

Poblman  answered,  among  other  things,  to 
the  effect  that  he  had  In  due  coarse  of  trade 


acquired  the  $200  note  executed  for  the  bene- 
fit of  the  Insurance  company,  as  above  stated, 
and  he  sought  to  have  foreclosed  the  mort- 
gage lien  given  to  secure  the  same,  which 
was  alleged  to  be  prior  in  point  of  time  and 
right  to  the  vendor's  ben  set  up  by  the 
plaintiff.  To  this  plea  the  plnlntift  replied  by 
supplemental  petition  to  the  effect  that  the 
note  and  debt  evidenced  thereby  had  been 
wholly  canceled  and  extinguished. 

The  trial  was  before  the  court  without  a 
Jury,  and  resulted  in  a  Judgment  for  the 
plaintiff  for  the  amount  of  bis  debt,  princi- 
pal, interest,  and  attorney's  fees,  with  a  fore- 
closure of  the  vendor's  lien  as  prayed  for. 
It  was  further  adjudged  that  the  defendant 
John  Pohlman  was  the  owner  of  and  entitled 
to  recover  upon  the  $200  note  claimed  by 
him,  and  the  Judgment  established  and  fore- 
closed the  mortgage  lien  referred  to,  making 
the  same  superior  to  that  of  the  plaintiff. 
From  the  Judgment  so  rendered,  the  plaintiff 
has  appealed. 

There  is  but  little  controversy  in  the  facts. 
The  evidence  shows  the  execution  of  the 
notes  declared  upon  by  the  plaintiff  and  the 
assumption  of  the  $200  note  by  Jackson  as 
the  plaintiff  alleged.  It  also  shows  that  the 
$200  note  and  mortgage  declared  upon  by  the 
appellee  John  Pohlman  had  also  been  execut- 
ed and  acquired  by  Pohlman  as  he  alleged  in 
his  answer;  the  assignment  to  him  being  up- 
on the  5Cb  day  of  January,  1914.  It  further 
appears  that  after  Jackson's  purchase,  to  wit, 
on  August  9,  1911,  Jackson  conveyed  the  land 
in  controversy  to  one  R.  J.  Johnson  "subject" 
to  all  of  the  outstanding  notes  hereinbefore 
mentl<»ied.  It  further  appears  that  on 
March  8,  1915,  Johnson  conveyed  the  land  to 
Pohlman,  the  deed  containing  the  following 
recitation: 

"It  is  especially  understood  and  agreed  by 
the  grantor  and  grantee  herein  that  this  convey- 
ance is  for  the  purpose  of  cancellotion  of  a  cer* 
tain  deed  of  trust  coupon  note  dated  28th  day 
of  January,  1909,  in  the  sum  of  $200,  given  by 
W.  G.  Graham  to  Austin  Fire  Insurance  Com- 
pany in  the  city  of  Dallas,  Tex.,  bearing  8  per 
cent,  interest  per  annum  from  date  and  10  per 
cent  additional  as  attorney's  fees,  due  Novem- 
ber 1,  A.  D.  1913.  and,  further,  that  this  deed 
of  conveyance  is  tor  the  purpose  of  satisfying 
said  lien  created  by  said  deed  of  trust,  and  for 
the  purpose  of  clearing  any  defect  of  title  and 
to  perfect  the  record  title  to  the  above-describ- 
ed land  and  premises,  and  to  divest  all  of  the 
right,  title,  and  interest  of  the  grantor  herein." 

On  the  same  day  that  this  deed  from  John- 
son to  Pohlman  was  executed,  to  wit,  on 
March  8,  1915,  Pohlman  dismissed  a  suit  he 
had  theretofore  instituted  In  the  district 
court  to  recover  upon  the  $200  note  owned  by 
him,  and  to  foreclose  the  mortgage  given  to 
secure  the  same  on  the  land  in  controversy. 
It  further  appears  that  later,  to  wit,  in  Sep- 
tember, 1915,  Poblman  reinstltnted  his  suit 
in  the  district  conrt  against  said  R.  J.  John- 
son and  others,  again  declaring  upon  his  $200 
note  and  mortgage.    Pohlman  also  set  fortb 
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In  Ms  pleadings  In  that  suit  the  deed  from 
Johniion  to  him,  and  prayed  for  its  cancella- 
tion, and  on  September  7th  judgment  was 
rendered  in  favor  of  Pohlman  In  accordance 
with  his  prayer,  decreeing  a  foreclosure  of 
the  mortgage  lien  in  favor  of  Pohlman  and 
the  cancellation  of  the  deed  from  Johnson. 
In  this  suit,  however,  the  plaintiff  in  the  pres- 
ent action  was  not  made  a  party. 

[1]  Appellant's  contention  upon  this  ap- 
peal Is  that  the  court  erred  in  falling  to 
tind  that  the  Pohlman  note  was  not  paid, 
and  the  Pohlman  mortgage  lien  not  canceled. 
It  is  evident  from  the  evidence  that  these 
contentionij  have  their  basis  upon  the  recita- 
tions above  quoted  in  the  deed  from  Johnson 
to  appellee  Pohlman.  Pohlman  In  relation  to 
this  matter  testified,  among  other  things,  to 
the  effect  that  his  note  bad  never  been  paid ; 
that  he  had  never  surrendered  or  canceled 
the  note ;  that  he  did  not  so  intend  when  his 
suit  was  dismissed ;  that  at  the  time  he  ac- 
cepted the  deed  from  Johnson  he  did  not 
know  that  Johnson  had  no  right  to  convey 
the  land ;  and  that  he  did  not  then  know  of 
the  existence  of  the  notes  declared  upon  by 
the  plaintitC  in  this  suit.  Johnson  is  not  shown 
to  have  assumed  the  payment  of  the  $200 
note,  and  there  is  no  proof  tending  to  show 
that  at  the  time  appellee  accepted  the  deed 
from  Johnson  any  additional  consideration 
was  paid  to  Johnson.  These  facts,  when 
considered  in  connection  with  the  recitation 
in  the  Johnson  deed  that  one  of  the  purposes 
of  its  execution  was  to  clear  the  title  to  the 
land  In  controversy  and  to  divest  Johnson 
of  all  his  right,  title,  and  Interest,  tend  to 
show,  as  we  think,  that  the  conveyance  from 
Johnson  to  Pohlman  was  intended,  not  as  a 
bargain  and  sale,  but  as  a  short  method  of 
foreclosing  the  lien  held  by  Pohlman  to  se- 
cure the  $200  note  owned  by  him.  This  in- 
ference Is  strengthened  by  the  fact  that 
Pohlman,  upon  the  same  day,  dismissed  the 
suit  he  had  theretofore  filed  to  foreclose  his 
mortgage,  and  specifically  testified  that  at  no 
time  did  he  surrender  or  Intend  to  cancel  his 
note  or  mortgage,  and  did  not  know  of  the 
existence  of  the  appellant's  lien,  never  hav- 
ing examined  his  title  in  fact  So  that  be 
may  have  reasonably  supposed  a  conveyance 
from  Johnson  of  all  the  right  or  title  he  had 
in  and  to  the  land  would.  In  legal  effect,  ex- 
tinguish all  outstanding  title  and  accomplish 
all  that  could  be  effected  by  a  successful  pros- 
ecution of  the  suit  which  he  dismissed.  It  is 
evident  that  Johnson  owned,  as  against  ap- 
I)ellee  Pohlman,  the  equity  of  redemption  in 
tlie  land  under  comilderatlon,  and  ordinarily, 
where  one  holding  a  lien  or  mortgage  upon 
premises  purchases  the  equity  of  redemption, 
there  is  a  merger  of  the  two  estates.  Ordk 
narily  In  sudi  case  the  conveyance  by  the 
one  bidding  the  equity  of  redemption  vests  in 
the  mortgagee  complete  title,  and  puts  an  end 


to  his  rlgbt  or  tltte  under  the  mortgage.  But, 
as  said  in  27  Cyc.  p.  1377,  par.  2: 

"To  this  end  it  is  necessary  that,  holding  the 
mortgage  already,  be  should  acquire  nothing 
less  than  the  complete  legal  title  in  fee,  and 
that  the  two  estates  or  interests  should  unite 
in  the  same  person  In  the  same  right.  Fur- 
thei:,  this  rule  (the  rule  ol  merger  referred  to) 
is  not  invariably  applied  in  equity,  bnt  may  be 
disregarded,  and  the  fusion  of  the  two  estates 
prevented  when,  in  the  parHcular  case,  this  is 
required  by  justice,  the  well-established  princi- 
ples of  equity,  or  the  intention  of  the  parties; 
the  mortgagee  having  an  election  in  equity  to 
prevent  a  merger  and  keep  the  mortgage  alive." 

It  is  further  said  In  the  same  authority 
(page  1370,  par.  "d"): 

"The  technical  doctrine  of  merger  will  not  t>e 
applied  contrary  to  the  agreement  or  the  ex- 
press or  implied  intention  of  the  parties ;  and 
therefore,  in  equity,  there  will  be  no  merger  of 
estates  when  a  mortgagee  receives  a  conrey- 
ance  of  the  equity  of  redemption,  when  such  a 
result  would  be  contrary  to  his  real  intention 
in  the  transaction  or  to  the  bargain  made  bj 
the  parties  at  the  time.  This  is  the  case  where 
the  mortgagee  means  to  keep  the  security  alive 
for  his  own  protection  as  against  other  liens 
or  incumbrances,  and  also  where  the  convey- 
ance is  not  intended  by  the  parties  to  be  in  sat- 
isfaction of  the  mortgage  debt,  bnt  only  as  ad- 
ditional security  for  it." 

[2]  The  author  cites  numerous  cases  in 
support  of  the  text  which  we  will  not  take 
the  time  to  scrutinize.  But  the  principle  em- 
bodied in  the  quotation  was  applied  in  the 
case  of  Hapgood  Shoe  Co.  v.  First  Nat  Bank, 
23  Tex.  Civ.  506,  66  S.  W.  995,  with  cItaOon 
of  numerous  authorities.  From  all  of  which 
we  feel  unable  to  say,  under  the  evidence, 
that  the  court  erred  In  giving  priority  to  ap- 
pellee's debt  and  mortgage. 

It  is  our  duty  in  reviewing  the  proceedings 
to  indulge  In  supiwrt  of  the  judgment  every 
reasonable  Inference  arising  upon  the  facts 
proven,  and,  so  considering  the  record  in  this 
case,  we  conclude  that  the  Judgment  must  be 
a£Brmed. 

Affirmed. 


FRIEND  V.  THOMAS  et  aL    (No.  8400.) 

(Court  of  Civil  Appeals  of  Texas.     Pt  Worth. 

June  10,  1916.) 

1.  Pleading     «=»46— Pabtiks— Desionatios 
OF  Residence— Statute. 

Under  Rev.  St  1911,  art  1827.  dedariot; 
that  the  petition  of  plaintiff  in  a  suit  sball 
clearly  set  forth  the  names  of  the  parties  and 
their  residence,  if  known,  article  1S50,  requi^ 
ing  the  clerk  upon  the  filing  of  a  petition  to  is- 
sue a  writ  of  citation  for  the  defendant  and 
article  1852,  providing  that  such  citation  shall 
be  directed  to  the  sheriff  of  any  county  where 
the  defendant  is  alleged  to  reside,  a  petition 
wholly  failing  to  allege  the  residence  ot  eith<r 
of  the  defendants  did  not  authorisse  the  clerk  of 
the  county  court  to  command  the  sheriff  of  th» 
county  to  execute  citation  against  the  defend- 
ants therein. 

[Eld.   Note.— For   other   cases,    see    Pleadmt, 
Cent  Dig.  U  101-103;   Dec  Dig.  «=346.] 

2.  JuDOMENT  «=>17(10)  — pBocsaa  —  RXTIIU 
or  Sebvice— Impossible  Date. 

Under  Rev,  St  1911,  art  1884.  requirint 
the  return  of  an  officer  executing  a  citatioa 
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be  indorsed  tbereon,  and  fbat  the  writ  shall 
state  when  the  citation  was  served,  a  return 
upon  a  citation  that  it  came  to  band  the  10th 
day  of  July,  1915,  and  was  "executed  the  19th 
day  of  July,  101,"  showing  its  execution  upon 
an  impossible  date,  wonld  not  support  a  judg- 
ment by  default. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  81;    Dec.  Dig.  «8=»17(10).] 

8.   Ck)URTB    «=>32— DMTArLT   JCDOUKfT— BKJ- 
OBD — JuBIBDIOnON. 

In  case  of  a  judgment  by  default  the  court's 
jurisdiction  over  the  defendant  must  affirma- 
tively appear. 

[Eid.  Note.— For  other  cases,  see  Ckiarts,  Cent. 
Dig.  Si  134,  137,  130;   Dec.  Dig.  «=»82.] 

Brror  from  Wichita  County  Court,  Harvey 
Harris,  Judge. 

Suit  by  J.  T.  Thomas  against  E.  M.  Friend 
and  T.  F.  Morrow,  with  answer  by  defendant 
Morrow  praying  that,  If  plaintiff  had  judg- 
ment, he  have  judgment  over  against  his  co- 
defendant.  Judgment  by  default  against  de- 
fendant Friend,  and  be  brings  error.  Be- 
versed,  and  cause  remanded. 

Ed  Yarbrough,  of  Electra,  and  Fitzgerald 
&  Cox,  of  Wichita  Falls,  for  plaintiff  in  er- 
ror. T.  R.  Buone,  of  Wichita  Falls,  for  de- 
fendants In  error. 

CONNER,  O.  J.  The  defendant  In  error 
J.  T.  Thomas  Instituted  this  suit  In  the  coun- 
ty court  of  Wichita  county  against  the  plain- 
tiff In  error,  B.  M.  Friend,  and  T.  F.  Moi> 
row  to  recover  actual  damages  in  the  sum 
of  $140  and  exemplary  damages  In  the  sum 
of  $250,  for  an  alleged  wrongful  levy  upon 
and  conversion  of  certain  personal  property 
charged  to  be  exempt  to  the  head  of  a  fam- 
ily. 

The  defendant  Morrow  answered  with  a 
general  denial,  and  also  pleaded  that,  if  the 
levy  charged  had  In  fact  been  made,  it  was 
done  by  him  at  the  instance  of  E.  M.  Friend, 
and  he  prayed  that.  If  the  plaintiff  recovered 
a  judgment  he  (Morrow)  have  judgment  over 
against  his  oo-defendant 

The  plalntUI  in  error,  E.  M.  Friend,  faUed 
to  appear  or  answer,  and  the  judgmrait 
against  him  was  taken  by  default  for  the 
fall  amount  of  actual  and  exemplary  dam- 
ages claimed,  and  from  this  judgment  a  writ 
of  error  has  been  prosecuted. 

FlalntUf  in  error  by  his  assignments  com- 
plains of  the  insufficiency  of  the  petition  up- 
on which  the  Judgment  rests,  and  of  the  ac- 
tion of  the  trial  court  in  refusing  to  consider 
tbe  motion  for  new  trial  presented  by  him 
during  the  term  at  which  the  judgment  was 
rendered,  and  defendant  in  error  urges  ob- 
jections to  all  of  these  assignments.  Inas- 
macb,  however,  as  we  think  the  judgment 
must  be  reversed  for  error  fundamental  In 
nature,  as  hereinafter  pointed  out,  and  inas- 
much as  the  deficiencies  in  the  plalntifTs 
petition  below  may  easily  be  corrected  by 
amendment,  and  inasmuch  as  the  action  of 
tbe  court  In  refusing  to  cMisider  plaintiff  In 


error's  motion  for  rehearing  la  immaterial  in 
the  view  we  have  taken  of  the  case,  we  will 
not  stop  to  discuss  the  sufficiency  of  the  as- 
signments of  error. 

[1,1]  The  record  discloses  that  the  peti- 
tion of  the  plaintiff  below  wholly  falls  to  al- 
lege the  residence  of  either  of  the  defend- 
ants. It  further  discloses  that  a  citation  was 
issued  to  Wichita  county  on  July  17,  1915, 
commanding  service  thereof  upon  the  de- 
fendants E.  M.  Friend  and  T.  F.  Morrow. 
The  sherUTs  return  upon  this  citation  is  as 
follows: 

"Came  to  hand  the  19th  day  of  July,  A.  D. 
1915,  at  9  o'clock  a.  m.,  and  executed  the  Idth 
day  of  July,  A.  D.  101,  by  deliverine  to  T.  F. 
Morrow  and  E.  M.  Friend,  tbe  within  named 
defendants,  each  in  person  a  true  copy  of  this 
writ  G.  A.  Hawkins,  Sheriff  Wichita  Co., 
Texas,  by  J.  B.  Moore,  Deputy." 

Revised  Statutes  1911,  article  1827,  among 
other  things,  specifically  provides  tiiat  the 
petition  of  a  plaintiff  in  a  suit  "shall  set 
forth  clearly  the  names  of  the  parties  and 
their  residence,  if  known";  article  1850 
makes  it  the  duty  of  the  clerk,  upon  the  fil- 
ing of  a  petition,  to  forthwith  Issue  a  writ  of 
citation  for  the  defendant;  and  article  1852 
directs,  among  other  things,  that  "such  cita- 
tion shall  be  directed  to  the  sheriff  or  any 
constable  of  the  county  where  the  defendant 
is  alleged  to  reside  or  be."  The  authority, 
therefore,  of  the  clerk  to  direct  the  writ  to 
the  8herl£f  or  constable  of  a  named  county 
rests  upon  the  allegations  of  the  petition  re- 
lating to  the  residence  of  the  defendant.  If, 
as  here,  no  allegation  of  the  residence  of  the 
defendant  is  made,  it  cannot  be  said  that  up- 
on the  face  of  the  record  tbe  derk  was  au- 
thorized to  command  the  sheriff  of  Wichita 
county  to  execute  the  citation  appearing  in 
the  record.  Tyler  v.  Blanton,  34  Tex.  Civ. 
App.  393,  78  S.  W.  664. 

Again,  Revised  Statutes,  article  1864,  pro- 
vides that  the  return  of  the  officer  executing 
a  citation  shall  be  indorsed  on  or  attached  to 
the  same,  and  that  the  writ,  among  other 
things,  "shall  state  when  the  citation  was 
served";  and  it  has  been  held  that  an  offi- 
cer's return  showing  its  execution  upon  an 
impossible  date  will  not  support  the  judg- 
ment by  default.  Thus,  In  the  case  of  Llano 
Improvement  &  Furnace  Co,  t.  Watkins,  4 
Tex.  dv.  App.  428,  23  S.  W.  612,  the  return 
of  the  officer  was: 

"Came  to  hand  the  24th  day  of  September, 
A.  D.  1801,  at  12  o'clock  a.  m.,  and  executed 
the  24th  day  of ,  A.  D,  189." 

It  was  held  that  the  return  was  fatally  de- 
fective, and  could  not  support  the  judgment 
by  default  in  that  case  rendered. 

[3]  The  statutory  proceedings  noted,  and  to 
which  the  law  exacts  a  close  adherence,  are 
all  steps  necessary  to  be  successively  taken 
in  order  to  show  the  court's  jurisdiction  over 
the  defendant,  and  in  cases  of  judgment  by 
default  such  jurisdiction  must  affirmatively 
appear.     Bates  v.   Casey   Swasey,   61  Ter. 
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5»2;  Railway  ▼.  Rawlins,  80  Tex.  679,  16  S. 
W.  430;  Davidson  t.  Heidenheimer,  2  Posey, 
Unrep.  Cas.  490;  Harrell  v.  Mex.  Cattle  Co., 
73  Tex.  612,  11  S.  W.  863;  Thomason  v. 
Bishop,  24  Tex.  302,  303;  St  Louis  &  S.  F. 
Ry.  Co.  V.  English,  109  S.  W.  424;  Lazarus 
V.  Barrett,  5  Tex.  Civ.  App.  5,  23  S.  W.  822. 
We  conclude  that  the  Judgment  below 
should  be  reversed,  and  the  cause  remanded, 
for  errors  apparent  upon  the  face  of  the  rec- 
ord. 


DAVENPORT  t.  RUTLEDGE. 


CNo.  1001.) 
Amarillo. 


(Court  of  Civil  Appeals  of  Texas. 
May  24,  1916.) 

1.  Judgment  <3=>335(2)— Sebyice  by  Fxtbu- 
CATION— Biix  OF  Review. 

Under  Rev.  St.  art  2026,  providing  that 
where  judgment  has  been  rendered  on  service 
of  process  by  publication,  and  defendant  has 
not  appeared  in  person  or  by  attorney,  he  may 
have  a  new  trial  within  two  years,  defendant 
was  entitled  to  a  bill  of  review  and  to  be  heard 
upon  the  merits  of  an  action  against  her  in  a 
justice  court  on  service  by  publication  requir- 
ing her  to  appear  at  the  second  term  after  pub- 
lication, in  which  judgment  was  rendered  by 
default  at  the  first  term,  althouKh  she  had  ac- 
tual notice  of  the  pendency  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §§  648,  649;    Dec.  Dig.  (8=335(2).] 

2.  Judgment   «=»119— Default  Judgment— 
Service  bt  Publication. 

Under  Rev.  St  art.  2330.  providing  that 
where  service  is  made  by  publication,  the  first 
day  of  the  second  term  after  publication  shall 
be  appearance  day,  a  judgment  by  default  at 
the  first  term  after  publication,  whether  void 
or  voidable,  will  ordinarily  be  set  aside  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §§  208,  209,  211-220 ;  Dec.  Dig.  <8=s> 
119.] 

3.  Process  <g=>153— Sebvice  by  Publication 
—Validity— Ebbob  in  Name. 

The  erroneous  statement  of  defendant's 
name  in  process  served  by  publication  will  re- 
verse the  case. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent  Dig.  {§  207.  208;    Dec.  Dig.  <g=153.] 

4.  Judgment  «=»335(1)— Sebvice  by  Publi- 
cation—Bill OF  Review. 

Under  Rev.  St.  art.  2026,  giving  defendant 
two  years  in  which  to  file  a  bill  of  review  and 
obtain  a  new  trial  after  service  by  publication, 
the  remedy  given  is  cumulative,  or  an  addition- 
al remedy  to  an  appeal. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  St  647,  650-654,  659,  661;  Dec  Dig. 
«e=»335(l).] 

5.  Pbooess  €=>103— Construction  of  Stat- 
ute—Service  BY  Publication. 

The  statutes  relating  to  citation  by  publi- 
cation are  strictly  construed,  requiring  strict 
compliance  with  the  essential  requirements  of 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent  Dig.  H  129,  131;  Dec.  Dig.  «=>103.] 

6.  Judgment     «=»335(2)—Vacatiow— Defect 
IN  Sbbvice  by  Publication. 

Under  Rev.  St  art.  202G,  where  a  judgment 
was  rendered  against  defendant  by  default  at 
the  first  term  after  service  by  publication,  there 
not  being  proper  service,  defendant  was  entitled 


though  the  facts  mi^t  warrant  another  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  Sg  648,  649;   Dec.  Dig.  <8=»335(2).] 

7.  Pbocess  «=>84— Service  by  Publication 
—Actual  Knowledge— Effect. 

Under  Rev.  St.  art  2026,  actual  knowledge 
of  the  existence  of  a  suit  will  not  supply  the 
want  of  service. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  §  98 ;   Dec.  Dig.  «=»84.] 

8.  Husband  and  Wife  <S=»19(15),  23%— Nec- 
essaries—Physician's  Services- Wife's 
Liability. 

A  wife  is  not  personally  liable  for  the  debt 
dne  a  physician  for  necessary  services  rendered 
to  her  child,  unless  the  debt  was  contracted  by 
her  personally,  since,  if  she  merely  calls  in  a 
physician,  it  is  presumed  that  she  does  so  as 
the  agent  of  her  husband. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  «  135,  142.  145.  146;  Dec 
Dig.  <8=»19a5),  23%.] 

9.  Frauds,  Statute  of  ®=>14 — Pbomise  to 
Answer  for  Debt  of  Another. 

A  parol  promise  by  a  wife  to  pay  a  debt 
due  a  physician  by  her  husband  for  necessary 
services  rendered  to  her  infant  child  would  not 
render  her  separate  estate  liable. 

[Ed.  Note. — For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent  Dig.  S  M ;   Dec.  Dig.  «=»14.] 

10.  Husband  and  Wife  i&=>23%— AcnoNS 
fob  Services— Admissibility  of  Evidence. 

In  a  physician's  action  against  wife  for 
services  rendered  her  infant  child,  parol  testi- 
mony of  a  verbal  promise  to  pay  was  admis- 
sible, if  at  all,  only  to  show  a  contract  for  such 
services  in  the  first  instance. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S§  145,  146;  Dec  Dig.  «=> 
23%.] 

Appeal  from  Grayson  County  Court;  Day- 
ton B.  Steed,  Judge. 

Action  by  W.  C.  Rutledge  against  Mrs. 
Lona  Davenport.  From  Judgment  for  plain- 
tiff In  the  county  court,  declaring  void  a 
Judgment  for  plaintiff  by  default  in  Justice 
court,  but  rendering  Judgment  for  plaintiff 
on  the  merits,  defendant  appeals.  Rereised 
and  remanded,  with  Instructions. 

John  T.  Suggs  and  B.  W.  Stoddard,  both 
of  Denlson,  for  appellant  James  S.  Kone, 
of  Denison,  for  appellee. 

HUFF,  C.  J.  The  appellee  instituted  snlt 
against  appellant  In  the  Justice  court,  pre- 
cinct No.  2,  Grayson  county,  upon  an  ac- 
count for  services  rendered  as  a  physician 
to  the  minor  son  of  appellant,  who  was  in- 
jured by  a  railroad.  In  this  suit  service  was 
had  by  publication,  the  appellant  being  a 
nonresident  of  the  state.  A  writ  of  garnish- 
ment was  sued  out  against  a  national  bank 
of  Denison,  who  had  on  deposit  funds  be- 
longing to  appellant  She  was  sued  and  cited 
as  Laura  Davenport  Her  name  Is  Lona 
Davenport  The  bank  answered  It  had  no 
funds  belonging  bo  Laura  Davmport.  The 
justice  court,  however,  rendered  judgment 
against  tiie  bank  on  Its  plea,  and  also  at  the 
first  term  after  publication  rendered  Jnds- 


to  vacate  the  Judgment   which  was  void,  al-  I  ment  against  the  appellant  in  the  original 
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canse  by  default  Tbare  are  several  defects 
In  the  record  shown  in  obtaining  iMrocess, 
which  were  alleged  and  set  out  Under  the 
Judgment  against  the  bank  in  the  garnish- 
ment the  appellee  collected  from  it  the 
amount  sued  for  as  due  him,  and  the  costs, 
amounting  to  $180.40.  In  that  suit,  about 
six  months  after  Judgment,  and  under  arti- 
cle 2026,  R,  C.  S.,  appellant  filed  a  bill  of  re- 
view and  sought  therein  a  recovery  of  the 
sum  so  collected  by  appellee.  The  trial  court 
finds  that  the  Judgment  was  void,  and  pro- 
ceeded to  hear  and  determine  the  question 
whether  appellant  had  a  valid  defense  to  the 
alleged  cause  of  action  of  appeal,  and  de- 
termined that  she  had  no  defense,  and  ren- 
dered Judgment  that  she  was  not  entitled  to 
recover  anything  by  reason  of  the  appropria- 
tion of  the  sum  obtained  from  the  bank  upon 
the  Judgment  and  costs. 

[1]  The  appellee  files  a  cross-assignment, 
asserting  that  the  trial  court  erred  in  holding 
the  Judgment  and  proceeding  void,  because  it 
is  shown  that  the  appellant  had  actual  no- 
tice of  the  pendency  of  the  suit.  Whether 
the  court  was  correct  or  not  in  holding  the 
Judgment  void,  we  think  he  was  correct  lu 
holding  that  appellant  had  the  right  to  file 
her  bill  of  review  under  the  statute  and  to 
be  heard  upon  the  merits. 

[2,  3]  The  appellant  was  not  required  to 
answer  until  the  second  term  of  the  court 
after  the  required  publication.  The  case 
abonld  have  been  continued  to  perfect  serv- 
ice. If  this  was  a  Jurisdictional  matter,  the 
Judgment  would  be  void.  Harris  v.  Hill,  .54 
Tex.  C5iv.  App.  437,  117  S.  W.  907;  Insurance 
Co.  V.  Mllllken,  64  Tex.  46.  Whether  void 
or  voidable,  a  Judgment  so  obtained  wonld  or- 
dinarily be  set  aside  upon  appeal.  Article 
2330,  R.  C.  S.;  Irion  v.  Bexar  County,  26 
Tex.  Civ.  App-  B27,  63  8.  W.  550.  The  process 
giving  the  name  of  appellant  erroneou^y 
would  also  reverse  the  case.  Railway  Co.  v. 
Bloch  Bros.,  84  Tex.  21,  19  8.  W.  800. 

[4]  Upon  service  by  publication,  under  ar- 
ticle 2026,  the  defendant  has  two  years  in 
wblcb  to  file  a  bill  of  review  and  obtain  a 
new  trial.  The  remedy  given  thereby  is  cu- 
mulative, or  an  additional  remedy  to  an  ap- 
peal, and  peculiar  to  suits  by  publication. 
Kruegel  v.  Cobb,  58  Tex.  Civ.  App.  449,  124 
S.  W.  723. 

[6]  The  statutes  relating  to  citation  by  pub- 
lication are  not  liberally  Interpreted,  but 
strictly  construed,  and  a  strict  compliance 
wltb  the  essential  requirements  of  the  stat- 
ute is  required.  Authorities  supra;  Fowler 
V,  Simpson,  79  Tex.  eu,  15  S.  W.  682.  In 
tbe  case  of  Oden  v.  Vaughn,  34  Tex.  Civ. 
App.  116,  77  S.  W.  967,  a  default  Judgment, 
rendered  before  the  time  defendant  was  com- 
manded to  appear  and  answer,  was  held  ab- 
solutely void.  In  Lash  v.  Warren  (Sup.)  14 
8.  W.  694,  a  Judgment  was  held  erroneous  en- 
tered tbe  day  after  acceptance  of  service. 
Railway  Co.  v.  Bastham,  54  S.  W.  648. 


[I]  Under  tbe  statute,  the  appellant  had 
until  the  first  day  of  the  succeeding  term  to 
answer.  Tbe  Judgment  was  therefore  Im- 
properly entered  at  the  first  term;  in  other 
words,  there  was  no  proper  service  had,  and 
it  has  long  been  the  rule  that  the  defendant 
has  tbe  right  to  vacate  the  Judgment  when 
there  was  no  service,  even  though  the  facts 
might  warrant  another  Judgment  Harrell  v. 
Mexico  CatUe  Co.,  73  Tex.  612,  11  S.  W. 
863;    Fowler  v.  Morrill,  8  Tex.  163. 

[7]  Appellee  contends  in  this  case  that  the 
appelant  had  actual  notice  of  this  suit  and 
therefore  a  bill  of  review  would  not  lie. 
Courts  acquire  Jurisdiction 'over  the  person 
of  defendant  by  service  of  process  in  the 
manner  provided  by  law.  Service  may  be 
waived  by  express  stipulation  in  writing  or 
by  voluntary  appearance  of  the  party,  either 
in  person  or  by  attorney.  "But  we  know 
of  no  authority  for  holding  in  any  case  that 
actual  knowledge  of  the  existence  of  a  suit 
or  the  issue  of  a  writ  will  supply  the  want 
of  service."  Harrell  v.  Mexico  Cattle  Co., 
supra.  It  appears  from  the  tacts  in  this  case, 
after  appellant  removed  from  Texas  to  Ten- 
nessee, appellee  instituted  his  suit  against 
her  by  publication.  The  appellant,  on  a  visit 
to  Denlson,  was  informed  by  the  Justice  of 
tbe  peace  that  such  suit  was  pending  in  his 
court  There  was  no  appearance  made  or 
entered,  as  required  by  statute^  on  the  part 
of  appellant 

Appellee  cites  Roller  v.  Rled,  24  S.  W.  655. 
as  anttaority  that  notice  of  the  pendency  of 
the  suit  was  snfiBcient,  or  at  least  deprived 
her  of  the  right  to  file  a  bill  of  review.  We 
think  appellee  misconstrues  the  scope  of  that 
case.  There  was  personal  service  by  a  no- 
tice upon  nonresidents  had  in  that  case,  and 
no  question  is  made  but  that  Judgment  could 
properly  be  rendered  upon  such  notice  at  the 
time  It  was  rendered ;  the  court  simply  hold- 
ing, as  we  luiderstand  it  that  in  that  char- 
acter of  case,  where  notice  was  had,  a  bill  of 
review  wonld  not  He.  Even  should  that  case 
hold  what  appellee  contends,  it  would  not 
apply  in  this  case,  for  the  reason  that  here 
tbe  Judgment  was  rendered  when  the  statute 
did  not  authorise  it.  The  appellant  is  only 
required  to  answer  at  the  term  at  which  the 
law  fixed,  and  until  that  term  no  valid  Judg- 
ment could  be  rendered.  Tbe  trial  court 
properly  held  appellant  was  entitled  to  filo 
her  bill  of  review  and  to  have  a  hearing  up- 
on tbe  merits  of  the  claim. 

[8-10]  By  virtue  of  the  Illegal  Judgment 
Rutledge  procured  and  appropriated  the  sum 
of  money  sued  for,  which  is  alleged  to  be, 
and  the  court  finds,  was  the  separate  proper- 
ty of  the  wife.  In  the  court's  finding  of 
facts,  he  finds  only  that  Mrs.  Davenport  ac- 
quiesced and  consented  for  Dr.  Rutledge  to 
treat  her  minor  son,  who  was  injured,  and 
further  finds  thereafter  she  verbally  agreed 
to  pay  the  blQ.  The  funds  here  sued  for  by 
her  the  trial  court  finds  was  her  separate^ 
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property.  At  the  time  of  the  alleged  serv- 
ice her  husband  was  alive,  and  he  and  appel- 
lant were  living  together  as  husband  and 
wife.  The  child  was  their  offspring  and  a 
minor,  living  with  them,  when  the  services 
were  rendered.  In  order  to  make  the  wife 
personally  responsible  for  the  services,  she 
must  have  entered  into  a  contract  with  the 
appellee  for  services  rendered  necessary  to 
her  child.  If  there  was  no  such  contract, 
and  she  only  acquiesced  or  consented  for  the 
doctor  to  treat  the  child,  this  would  not 
bind  her  personally  or  make  her  separate 
property  liable.  ,"In  order  to  hold  the  wife 
liable  for  necessaries  furnished  herself  or 
children,  the  debt  should  be  contracted  by 
her  personally  or  by  some  one  acting  un- 
der her  authority.  Such  seems  to  be  the  in- 
tention of  our  statute  and  has  been  the  an- 
nunciation of  our  courts."  Speer's  Law  of 
Marital  Rights,  S  154,  and  authorities  in  note 
19;  Menard  v.  Schneider,  48  S.  W.  761.  It  Is 
not  sufficient  that  she  merely  give  an  order 
or  call  In  a  physician,  for  in  such  case  the 
presumption  is  that  she  does  so  as  the  agent 
of  her  husband,  whose  duty  it  is  to  supply 
such  things.  Id.  After  the  services  were 
rendered  a  mere  verbal  promise  on  her  part 
to  pay  would  not  render  her  separate  estate 
liable  for  the  debt  of  the  community.  She 
would  not  be  bound  personally  for  the  default 
of  her  husband  by  such  verbal  promise  to 
l>ay  his  debt.  Flanne^y  v.  Chldgey,  83  Tex. 
av.  App.  638,  77  S.  W.  1034.  If  the  testi- 
mony of  such  verbal  promise  was  admissible 
at  all.  It  was  only  admissible  as  a  circum- 
stance on  the  question  whether  she  contract- 
ed for  such  services  in  the  first  instance.  A 
KablUty  cannot  be  founded  against  her  up- 
on such  verbal  promise,  made  after  the  debt 
accrued,  and  if  the  court's  judgment  is  bas- 
ed on  such  promise  it  is  erroneous  and  with- 
out legal  testimony.  Her  mere  acqulesc^ice 
or  consent  for  the  doctor  to  treat  her  child 
win  not  support  the  Judgment 

This  case  will  be  reversed,  with  Instruc- 
tions, If  the  facts,  upon  another  trial,  only 
establish  such  acquiescence  or  consent,  to 
render  Judgment  for  appellant  for  the  sum 
shown  to  have  been  appropriated. 

Reversed  and  remanded. 


BLOUNT,   PRICE  &  CO.  ▼.  PATNB. 
•  (No.  103.) 
(Conrt  of  Civil  Appeals  of  Texas.     Beaumont 
May  22,  1016.) 

1.  Chattel  Mobtqaqes  €=>277— Fobeclosuke 
—  Pleading  —  Anticipating  Defenses  — 
NECESsmr. 
Where  the  petition  sufficiently  alleged  execu- 
tion and  delivery  of  note  and  mortgage,  matu- 
rity of  the  note,  existence  of  the  mortgage  lien, 
refusal  to  pay,  and  a  mutaal  mistake  in  eziecn- 
tioQ  of  mortgage,  and  that  the  defendant  un- 
lawfully withheld  possession  of  the  property,  it 
was  sufficient,  and  the  pleader  need  not  allege 
and  anticinate  any  defensive  matters,  since  it 


was   incumbent   upon   the   defendant  to    plead 
and  prove  them. 

[Ed.  Note.— £\>r  other  cases,  gee  Chattel  Mort- 
gages, Cent  Dig.  Si  564-666;  Dec.  Dig.  «=> 
277.] 

2.  Chaitei.  Mobtgages  «=3277  —  Reforma- 
tion OF  Instbuments  «s»36(1)— Fokecix>- 
SUBE— Recobdation— Vauditt  as  Bbtwees 
Obioinal  Fabties. 

In  an  action  to  reform  and  foreclose  a  chat- 
tel mortgage,  it  is  not  necessary  for  the  peti- 
tion to  allege  that  it  was  registered ;  for  as  be- 
tween the  parties  it  was  a  valid  and  binding 
obligation  without  registration. 
[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 

fages,  Cent  Dig.  §{  564-566;    Dec.  Dig.  <e=» 
77;    Reformation  of  Instruments,  Cent.  Dig. 
{{  141,  143,  146;   Dec.  Dag.  «=»36(1).] 

3.  Refobuation  of  Instbuvents  ^=>28  — 
Gbounds  —  JltrrcAL  Mistake  —  Riokts  or 
Thibd  Pebbonb. 

Equity  win  reform  a  chattel  mortgage  in 
case  of  mutual  mistake  between  the  parties  so 
as  to  make  it  express  the  true  intent,  and  third 
parties  cannot  complain  of  the  reformation  un- 
less they  plead  and  prove  that  they  are  subse- 
quent lienholders  or  purchasers  in  good  faith. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §|  101-Ul,  114-116: 
Dee.  Dig.  «=»28.] 

4.  Chattel  Mobtgages  «=»173(3)  —  Posses- 
sion  OF  Pbop^tt — Pleading—Sufficie:)- 

OY. 

A  petition  alleging;  that  defendant  wrong- 
fully withheld  possession  of  mules  which  were 
the  subject  of  the  chattel  mortgage  given  by 
another  defendant,  which  failed  to  express  the 
mutual  intent  of  the  parties,  is  sufficient  as 
against  general  demurrer  interposed  by  the  de- 
fendant m  possession. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §i  307,  309,  323;  Dec  Dig. 
<S=»173(3).] 

5.  Appeal  and  Ebbob  <S=>742(4)— Scope  of 
Review— Assignments    of    Kebob— Ibbele- 

VANT  PBOPOSmONS. 

A  proposition  on  the  admission  of  evidence 
under  an  assignment  of  error  to  the  sufBcicncy 
of  the  petition  is  in  violation  of  the  rule  as  net 
germane  to  the  assignment 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Dec.  Dig.  «s»742(4).] 

6k  Appbal  and  Ebbob  «s»1170(3)— Rxvxbsai. 

— Habulbss  E^ob. 
Under  rule  e2a  (149  S.  W.  x)  nonprejudicial 
error  in  overruling  a  demurrer  is  not  ground 
for  reversal.      • 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4066,  4075.  4088.  4101, 
4542;    Dec.  Dig.  <S=»1170(3).] 

Appeal  from  San  Augustine  County  Court ; 
T.  H.  Downs,  Judge. 

Action  by  J.  O.  Payne  against  John  McCoy, 
Bloont,  Price  ft  Ca,  and  Lamar  Bloont. 
Blount  disclaimed,  and  the  suit  was  dis- 
missed as  to  him.  Judgment  for  plaintiff, 
and  Blount  Price  &  Co.  aiq;)eala.    AflSirmed. 

W.  J.  Garrett,  Jr.,  and  Davis  &  Ram?ey. 
all  of  San  Augustine,  for  appellant  Wet. 
McDonald  and  Foster  &  Davte,  all  of  San 
Augustine,  for  appellee. 

CONLBT,  O.  J.  This  was  a  suit  Ity  J.  O. 
Payne,  instituted  in  the  county  court  of  San 
Augustine  county  on  the  30th  of  March,  1915, 
to  recover  of  Joe  McCoy  an  amount  due  <m. 


^=9For  other  casea  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlseats  tuid'Indexea 


i)gle 


TexJ 


BLOUNT,  PRICK  A  OO.  ▼.  PAYNIS 


991 


promissory  note,  amounting  to  tbe  sum  of 
$605.70,  and  foreclosure  of  a  chattel  mort- 
gage executed  by  Joe  McCoy  on  the  same  date 
to  better  secure  the  payment  of  said  note. 
The  chattel  mortgage  covered  two  mules.  The 
petition  is  in  the  usual  form  declaring  on  a 
promissory  note,  and  a  foreclosure  of  the 
mortgage  lien,  and  in  addition  thereto,  in 
paragraph  sixth,  contains  the  following  al- 
legation: 

"Plaintiff  further  represents  that,  while  said 
mortgage  on  its  face  shows  the  First  National 
Bank  of  San  Augustine,  Texas,  to  be  the  payee 
in  said  note  and  the  grantee  in  said  mortgage, 
yet  in  truth  and  in  fact  said  bank  is  not  the 
payee  of  said  note  nor  the  grantee  in  said  mort- 
gage, nor  was  it  in  any  manner  a  party  to  the 
transaction,  nor  had  it  any  interest  in  the  same, 
but  whatever  interest  in  or  relationship  to  the 
transaction  that  said  bank  apparently  had  with 
said  paper,  in  truth  and  in  tact  appear  by  rea- 
son of  a  mutual  mistake,  accident,  oversight, 
and  inadvertence  on  the  part  of  the  parties  to 
the  transaction  at  the  time  of  the  execution  of 
the  written  evidence  of  said  agreement  in  this: 
That  at  the  time  of  the  execution  and  delivery 
of  said  note  and  mortgage  and  the  agreement 
to  reduce  the  evidence  of  the  contract  then  made 
to  writing,  a  blank  form  of  mortgage  of  said 
First  National  Bank  of  San  Augustine  was  used 
for  said  purpose,  with  the  mutual  intent  and 
agreement  of  the  parties  and  the  defendant  Joe 
SlcGoy  to  erase  the  name  of  said  bank  from 
said  mortgage  form  and  to  insert  in  lieu  thereof 
the  name  of  the  plaintiff,  J.  O.  Payne,  and  to 
erase  the  name  of  said  bank  wherever  it  oc- 
curred in  said  blank  form,  and  to  insert  in  lieu 
thereof  the  name  of  the  plaintiff  herein,  and 
that  by  mutual  mistake,  oversight,  and  inad- 
vertence and  accident  of  the  parties  to  the  trans- 
action the  name  of  the  bank  was  not  erased,  nor 
was  the  name  of  the  plaintiff,  J.  O.  Payne,  in- 
serted in  the  body  of  said  instrument,  as  per 
the  agreement  of  the  parties." 

Paragraph  7  contained  the  following  al- 
legation: 

"Plaintiff  further  says  that  the  defendant 
Lamar  Blount,  either  for  himself  or  as  agent  of 
the  defendant  Blount,  Price  &  Co.,  and  the  de- 
fendant Blount,  Price  &  Co.,  are  now  in  the 
possession  of  the  above-described  property,  and 
are  unlawfully  withholding  the  same  from  Oiis 
plaintiff,  and  are  setting  up  some  character  of 
claim  thereto,  and  they  are  made  parties  hereto 
for  the  purpose  of  determining  whatever  rights 
they  may  have  in  said  property,  and  of  obtain- 
ing any  relief  against  tliem  that  the  proof 
should  show  plaintiff  entitled  to  by  reason  of 
the  premises,  and  said  property  is  now  situat- 
ed in  San  Angustino  county." 

The  plaintiff  closed  with  a  prayer  for 
judgment  for  the  principal,  Interest,  and  at- 
torneys' fees  on  the  debt,  a  foreclosure  of 
tbe  mortgage  Hen  upon  the  property,  and  for 
any  and  aU  orders  necessary  to  enable  plain- 
tiff to  subject  said  property  to  the  payment 
of  tbe  debt,  and  for  general  and  special  re- 
lief in  law  and  equity. 

Defendant  filed  a  general  denial,  and  de- 
nied specifically  all  tbe  allegations  in  plain- 
tiff's petition  and  in  the  supplemental  peti- 
tions, denied  that  Joe  McCoy  bad  executed 
any  mortgage  to  J.  O.  Payne,  that,  if  Joe  Mo- 
Coy  bad  ever  executed  any  mortgage  on  the 
orales,  the  mortgage  executed  by  him  was  to 
tbe  First  National  Bank,  and  not  to  J.  O. 
Payne,  that  said  Joe  McCoy  was  not  Indebted 


to  tbe  said  bank,  and  further  answered  that 
said  Joe  McCoy  had  on  the  25th  of  January, 
1913,  executed  a  mortgage  to  it  covering  tbe 
two  mules  in  question  to  secure  certain  in- 
debtedness due  It  by  the  said  Joe  McCoy, 
that  the  mortgage  had  been  duly  filed,  and 
that  It  had  no  actual  or  constructlTe  notice 
that  said  Joe  McCoy  bad  executed  a  mort- 
gage previous  to  the  one  gX\&a  it,  and  far- 
ther answered  that  after  its  debt  against  Joe 
McCoy  became  due  it  filed  suit  in  the  justice 
court  of  San  Augustine  county  against  Joe 
McCoy,  and  thereafter  secured  a  judgment 
for  its  debt,  with  a  foreclosure  of  the  mort- 
gage lien,  and  at  execution  sale  purchased 
the  said  mules,  paying  therefor  a  fair  price, 
that  the  mortgage  of  the  plaintiff  is  not  and 
could  not  be  a  mortgage  to  the  plaiutift,  as 
it  shows  conclusively  to  be  a  mortgage  to 
tbe  First  National  Bank  of  San  Augustine, 
and  that  therefore  the  registration  of  the 
mortgage  was  not  notice  in  law  of  the  fact 
tliat  tbe  plaintUC  bad  a  mortgage  upon  the 
property  described,  and  that  the  defendant, 
being  a  bona  fide  creditor  against  said  Mc- 
Coy, was  entitled  to  preference  over  the 
mortgage  of  the  pl&lntlff,  and  that  the  de- 
fendant was  In  no  way  chargeable  with  no- 
tice of  the  mistake  alleged  to  have  been  com- 
mitted between  tbe  parties  to  that  transac- 
tion. 

Lamar  Blount  disclaimed,  and  was  dis- 
missed from  tbe  suit  wltb  his  costs.  Tbe 
general  demurrer  of  tbe  defendant  Blount, 
Price  ft  Co.  to  plaintiff's  petition  was  over- 
ruled, and  a  trial  of  the  issues  presented  by 
the  pleadings  resulted  in  a  verdict  and  judg- 
ment for  the  appellee,  from  which  the  ap- 
pellant has  duly  perfected  an  apiteal  to  this 
court 

There  is  but  one  assignment  of  error  urged 
by  appelant,  and  that  is  thht  tbe  court  erred 
in  overruling  the  general  demurrer  to  the 
appellee's  petition.  Under  this  assignment  of 
error  appellant  contends  tbat  the  petition  la 
defective  in  tbat: 

(a)  It  does  not  allege  that  the  appellant 
bad  actual  or  constructive  knowledge  of  the 
existence  of  the  mortgage  of  appellee. 

(b)  That  tbe  court  erred  in  admitting  evi- 
dence, in  the  absence  of  proper  allegations 
supporting  It,  on  tbe  question  of  such  notice, 
and  that  tbis  Is  fundamental  error. 

(c)  Tbat  the  allegation  In  paragraph  sev- 
enth of  plaintifTs  petition  that  "Lamar 
Blunt,  either  for  himself  or  as  agent  for 
Blount,  Price  ft  Co.,  and  tbe  defendant 
Blount,  Price  &  Co.,  are  now  in  the  posses- 
sion of  the  above  described  property,  and 
are  unlawfully  withholding  the  same  from 
tbis  plaintiff,  and  are  setting  up  some  char- 
acter of  claim  thereto,"  is  not  sufBclent  to 
charge  a  cause  of  action  against  Blount, 
Price  &  Co. 

(d)  Tbat  equity  will  not  correct  such  mis-  C^ ^^^^(-^]r> 
takes  as  shown  in  the  petition,  because  it'^^aOOyiC 
affirmatively  appears  that  the  mistake  and  ^ 
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oversight  In  falling  to  properly  prepare  the 
mortgage  sought  to  be  corrected  was  caused 
by  the  carelessness  and  Inattention  of  the 
appellee. 

t1]  An  Inspection  of  the  petition  to  this 
oase  shows  sufficient  allegations  charging  the 
execution  and  delivery  of  the  note  and  mort- 
gage by  Joe  McCoy  to  J.  O.  Payne,  the  ma- 
turity of  the  note,  the  existence  of  the  mort- 
gage lien,  his  failure  and  refusal  to  pay  the 
debt  in  accordance  with  the  terms  of  the 
contract,  the  mutual  mistake  to  the  execu- 
tion of  the  written  evidence  of  the  lien,  that 
the  appellant  was  to  the  i)ossesslon  of  the 
property  covered  by  the  mortgage,  unlawfully 
withholding  the  same  from  the  plaintiff,  and 
prayed  that  the  appellant  be  made  a  party 
for  the  purpose  of  determtotog  whatever 
rights  It  had  to  the  property,  so  that  appel- 
lee might  obtain  any  relief  against  It  that 
the  proof  would  warrant.  This  was  all  the 
pleader  was  required  to  do.  Any  matters 
which  tended  to  defeat,  qualify,  or  limit  the 
rights  of  appellee,  as  set  forth  to  the  peti- 
tion, are  defensive  matters,  and  it  was  in- 
cumbent upon  the  appellant  to  plead  and 
prove  them.  The  appellant  was,  in  sub- 
stance, charged  by  the  petition  with  a  con- 
version of  the  property  covered  by  the  mort- 
gage. It  was  not  necessary  for  the  petition, 
under  such  circumstances,  to  have  anticipat- 
ed the  defenses  of  appellant,  and  to  have 
affirmatively  pleaded  facts  which  would  have 
avoided  them. 

[2]  It  was  not  necessary  for  the  petition 
to  have  charged  the  registration  of  the  mort- 
gage; for,  as  between  the  parties  to  that  to- 
strument.  It  was  a  valid  and  btodlng  obli- 
gation, without  registration. 

[3]  Equity  wlU  reform  an  Instrument  of 
the  character  to  this  suit  In  case  of  mutual 
mistake  between  the  parties  so  as  to  make 
It  express  the  true  Intent  of  the  parties. 
Third  parties  cannot  complain  of  the  refor- 
mation, except  that  they  show  themselves  to 
be  subsequent  llenholders  or  purchasers  In 
good  faith.  This  la  matter  of  defense,  and 
when  such  parties  are  joined  to  the  suit  to 
reform  the  original  instrument,  as  was  done 
to  this  case,  and  they  are  declared  by  the 
petition  to  be  to  possession  of  the  property 
to  controversy,  and  to  be  unlawfully  with- 
holding it  from  the  plaintiff,  to  defeat  a  re- 
covery they  mnst  plead  and  prove  that  they 
are  In  the  protected  class ;  that  is,  that  they 
have  a  bona  fide  debt,  which  is  secured  by 
a  lien  on  the  same  property,  and  that  at  the 
time  of  the  execution  of  the  Hen  they  had  no 
notice,  actual  or  constructive,  of  the  exist- 
ence of  the  prior  mortgage  which  It  is  sought 
to  reform. 

[4]  The  allegations  to  the  petition  as  to 
the  possession  of  the  two  mules  by  Blount, 
Price  &  Co.  are  sufficient  as  against  the 
general  demurrer.  These  allegations  can 
have  no  other  meaning  than  that  appellant 


Is  In  possession  of  the  property  and  unlaw- 
fully withholding  It  against  the  superior 
rights  of  appellee,  and  that  whatever  claim 
it  was  asserttog  was  subordinate  to  the  claim 
or  ri^ts  of  the  appellee. 

On  page  3S0  Mr.  Townes,  to  his  work  on 
Texas  Pleadings,  states: 

"It  is  also  settled  that  it  la  not  necessary,  in 
a  salt  for  personal  property,  to  aver  the  fact 
constituting  title.  A  general  allegation  that  the 
plaintiff  is  the  owner  of  the  property  and  is  en- 
titled to  the  possession  as  against  the  defendaot, 
or  is  entitled  to  damages  for  its  injury  or  con- 
version, is  all  that  is  necessary." 

See,  also,  38  Cyc.  2063. 

[I]  Proposition  (b)  under  this  assignment 
of  error,  as  above  set  out.  Is  not  germane  to 
the  assignment,  and  is  therefore  in  violation 
of  the  rules.  In  this  connection  we  will  say 
there  is  no  merit  In  the  error  complained  of, 
and  this  assignment  is  therefore  overruled. 

An  tospection  of  the  record  shows  that  ap- 
pellant's answer  elaborately  denied  all  the 
allegations  of  the  petition,  and  specifically 
set  forth  that  it  had  no  knowledge  of  the 
existence  of  the  mortgage  of  appellee.  The 
statement  of  facts  shows  this  question  to 
have  been  Inquired  tato  by  the  court.  The 
defendant  McCoy  testified  that  before  be 
executed  the  mortgage  to  Blount,  Price  & 
Co.,  api)ellant,  he  told  an  officer  of  that  com- 
pany about  the  existence  of  the  mortgage  to 
appellee,  J.  O.  Payne,  and  that  officer,  to 
turn,  testified  that  he  went  to  the  county 
clerk's  offlco  and  found  the  exact  mort- 
gage herein  sought  to  be  reformed,  and  read 
it,  and  saw  that  it  was  Indorsed  on  the  out- 
side as  betog  a  mortgage  from  Joe  McCoy 
to  J.  O.  Payne,  although  the  body  of  the 
mortgage  showed  it  to  have  been  given  to 
the  bank. 

[I]  Under  rule  62a  U^S  S.  W.  x),  even 
though  there  should  have  been  error  to  over- 
ruling the  general  demurrer,  still  such  er- 
ror was  in  no  way,  under  the  facts  of  this 
case,  prejudicial  to  appellant,  and  the  judg- 
ment should  therefore,  to  any  event,  be  af- 
firmed; and  It  la  so  ordered. 


SULZBERGER  &  SONS  CO.  OF  AMERICA 
V.  HILLB.    (No.  129.) 

(Court  of  Civil  Appeals  of  Texas.     Beanmont. 

April  27,  1916.    Rehearmg  Denied 

July  3,  1916.) 

Justices  of  tbk  Peace  9=954(1) — Jurisdic- 
tion—Amoumt  IN  GONTBOVEBST. 
Where  a  cause  of  action  is  such  that  dam- 
ages may  accrue  pending  the  action,  as  in  ac- 
tions for  property  detained,  if  suit  primarily  is 
for  an  amount  within  the  jurisdiction  of  a  jcs- 
tice's  court,  the  court  retains  jurisdiction  to 
render  judgment  for  an  amount  within  its  orig- 
inal jurisdiction,  although  damages  accrue  Iw- 
yond  that  amount, 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  ff  190.  198;  Dec  Di;. 
«=»54(1).] 


Appeal  from  Jefferson  County  Court; 
P.  Wheat,  Judge. 
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Action  by  tbe  Sulzberger  &  Sona  Company 
of  America  against  O.  3.  Hllle.  From  a  judg- 
ment for  defendant  on  bis  cross-action,  plaln> 
tiff  appeals.    AfiSrmed. 

Crook,  Lord,  Lawbon  Sc  Ney,  of  Beanmont, 
for  appellant  Roger  L.  Burgess  and  A.  F. 
Jatho,  both  of  Beamnont,  for  appellee. 

BROOKB,  J.  This  snlt  was  brought  In 
Jastlce  court,  precinct  No.  1,  Jefferson  coun- 
ty, Tex.,  by  Issuance  of  the  following  dta- 
ticm: 

"You  are  hereby  commaDded  to  summon  O.  J, 
HUle,  a  resident  citizen  of  Beaumont,  Jeffer- 
son county,  Tex.,  if  to  be  found  in  your  county, 
to  be  and  appear  before  me,  the  undersigned 
H.  E.  Showers,  justice  of  peace  in  and  for  said 
county  of  Jefferson,  at  my  office  in  Beaumont, 
Tex.,  precinct  No.  1,  at  the  next  regular  term 
of  said  court,  to  be  holden  on  Monday,  26th  day 
of  April,  1915,  at  10  o'clock  a.  m.,  then  and 
there  to  answer  the  suit  of  tbe  Sulzberger  & 
Sons  Company  of  America,  a  corporation  duly 
incorporated  under  the  laws  of  the  state  of 
New  Jersey,  and  doing  business  in  Texas  by 
permit  duly  issued  by  secretary  of  state,  plain- 
tiff, against  O.  J.  Hille,  defendant,  filed  on 
the  8th  day  of  April,  1916,  file  No.  6374,  for  the 
sum  of  $72.76,  due  upon  open  account  for  fore- 
closure of  chattel  mortgage  lien." 

Plaintiff  alleges  tbat  heretofore,  to  wit,  on 
tbe  9th  day  of  June,  1914,  and  on  various 
dates  thereafter,  up  to  and  including  the  17th 
day  of  December,  1914,  It  sold  and  delivered 
to  defendant,  at  his  special  Instance  and  re- 
quest, goods,  wares,  and  merchandise  to  the 
total  value  of  $86.87,  on  which  there  Is  a  bal- 
ance due  of  $76.76 ;  for  the  purposes  of  secur- 
ing bia  purchases  theretofore  made  and  there- 
after to  be  made  from  plaintiff  defendant 
placed  with  plaintiff  one  certain  dark  bay 
mare  between  nine  and  ten  years  old,  weigh- 
ing between  800  and  900  pounds;  that  it  was 
agreed  and  understood  that  said  mare  should 
be  held  and  kept  t^  plaintiff  as  security  for 
tbe  payment  by  defendant  of  his  debt  due 
plaintiff,  thereby  creating  a  valid  and  sub- 
sisting chattel  mortgage  lien  on  said  dark 
bay  mare,  weighing  between  800  and  900 
pounds,  and  being  nine  or  ten  years  old;  that 
said  mare  is  of  the  reasonable  value  of  $100. 
Wherefore  plaintiff  prays  judgment  for  the 
sum  of  $72.76,  for  foreclosure  of  its  chattel 
mortgage  lien  on  said  mare  above  described, 
and  general  relief. 

I>efendant  answered  in  said  justice  court 
by  general  demurrer  and  special  exception, 
and  general  denial,  and  special  answer,  tbe 
second  part  of  said  special  answer  being  as 
follows: 

"Defendant  denies  that  portion  of  plaintitTs 
petition  in  which  it  is  alleged  that  defendant 
placed  with  the  plaintiff  one  certain  bay  mare 
to  secure  the  payment  of  said  amount,  and.  that 
defendant  alleges  that  on  the  4th  day  of  Novem- 
ber, 1914,  by  and  through  its  agent,  John  Rea- 
gan, plaintiff  entered  into  a  contract  or  agree- 
ment with  the  defendant  by  the  terms  of  which 
plaintiff  was  to  purchase  the  bay  mare  described 
in  the  plaintiff's  petition;  tbat  before  plaintiff 
should  close  the  deal  for  the  said  mare  the  de- 
fendant was  to  allow  the  plaintiff  to  take  the 
said  mare  and  use  her  for  two  or  three  days  for 
the  purpose  of  ascertaining  her  qualities;    that 
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at  the  end  of  said  time,  should  the  plaintiff  find 
tbe  mare  satisfactory,  that  the  plaintiff  would 
purchase  the  said  mare,  and  that  the  plaintiff 
would  give  him  a  bill  of  sale  for  said  mare,  but, 
in  the  event  plaintiff  did  not  find  said  mare  sat- 
isfactory, then  plaintiff  was  to  deliver  the  said 
mare  back  to  the  defendant,  paying  the  defend- 
ant $1  per  day  for  each  and  every  day  that  the 
Elaintiff  so  used  tbe  said  mare  and  kept  her  in 
is  pcesesrion;  that  thereafter  the  defendant 
demanded  the  said  mare  from  plaintiff  after 
finding  tbe  plaintiff  did  not  wish  to  purchase, 
and  demanded  his  pay  for  the  use  of  said  mare 
at  the  rate  of  $1  per  day,  at  the  same  time  in- 
forming plaintiff  that  he  was  so  charged  with  $1 
per  day  as  long  as  plaintiff  kept  said  mare; 
that  plaintiff  has  kept  the  said  mare  in  its  pos- 
session since  the  defendant  delivered  her  to 
plaintiff  on  the  said  4th  day  of  November,  1914, 
and  so  continued  to  keep  her,  and  refused  to  de- 
liver her  to  plaintiff,  and  refused  to  pay  him 
said  sum  of  $1  per  day  for  each  day  the  plaintiff 
has  had  the  possession  of  said  mare;  that  the 
mare  is  the  personal  property  of  the  defendant 
and  is  of  the  value  of  $1S0;  and  that  the  de- 
fendant has  been  damaged  by  tbe  wrongful  acts 
of  said  plaintiff  in  tbe  sum  of  $160,  as  rent  up 
to  the  date  of  the  filing  of  this  answer.  Where- 
fore the  defendant  prays  judgment  for  the  pos- 
session of  his  said  mare,  and  for  his  damages 
at  the  rate  of  $1  per  day  from  tbe  4th  day  of 
November  until  the  said  mare  is  delivered  back 
to  tbe  defendant" 

Upon  trial  in  the  justice  court  the  plaintiff 
recovered  the  amount  prayed  for,  but  .the 
court  was  of  the  further  opinion  that  the 
plaintiff  had  not  established  any  kind  of  a 
Hen  upon  said  mare,  and  that  the  defendant 
was  entitled  to  her  possession,  but  the  court 
refused  to  render  judgment  in  any  amount 
for  the  use  of  said  animal.  Tbe  case  was  ap- 
pealed to  the  county  court  at  law.  When  the 
case  reached  said  county  court  the  plaintiff 
filed  a  supplemental  petition,  in  answer  to  the 
defendant's  answer  above  set  out,  which  was 
as  follows: 

"Plaintiff  excepts  to  said  answer  and  cross- 
action  and  says  same  sets  out  no  defense  to 
plaintiff's  cause  of  action,  and  sets  out  no  cause 
of  action  against  plaintiff  on  said  cross-action 
and  of  this  plaintiff  prays  tbe  judgment  of  the 
court. 

"Plaintiff  denies  all  and  singular  tbe  matters 
set  out  in  said  answer,  and  demands  strict  proof 
thereof,  and  of  this  he  puts  himself  upon  the 
country." 

On  tbe  3d  day  of  November,  1915,  upon  tbe 
pleadings  as  above  set  oat,  a  Judgment  was 
bad  in  the  said  county  court  at  la^  that  the 
plaintiff  recover  ftom  the  defendant  the  sum 
of  $68.81,  l)eing  the  balance  due  It  upon  open 
account;  the  judgment  further  reciting  that 
the  plaintiff  had  no  valid  lien  on  the  mare, 
and  that  the  defendant  has  a  title  to  said 
mare,  and  is  entitled  to  the  possession  there- 
of, and  that  the  plaintiff  is  ordered  to  restore 
the  mare  to  defendant  and,  in  addition,  that 
the  defendant  recover  from  plaintiff,  upon 
cross-action,  the  sum  of  $1  per  day  for  the 
use  of  said  mare  from  the  15tb  day  of  Decem- 
ber, 1914,  to  the  1st  day  of  July,  1915,  mak- 
ing a  period  of  169  days,  aggregating  the 
sum  of  $169. 

The  court  filed  his  findings  of  fact  and  con- 
clusions of  law.  Plaintiff  filed  his  motion  for 
new  trial,  among  other  tbings  setting  out 
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that  the  court  erred  In  overruling  plaintiff's 
exception  to  tbe  Jurisdiction  of  the  court  to 
hear  and  determine  defendant's  cross-action, 
because  tbe  recovery  sought  in  such  cross-ac- 
tion was  beyond  the  jurisdiction  of  the  Jus- 
tice court,  In  which  this  cause  originated, 
thus  raising  tbe  question  of  jurisdiction, 
which  Is  the  only  question  to  be  determined 
In  this  case.  The  court  overruled  plaintiff's 
motion  for  new  trial,  and  the  case  Is  properly 
before  this  court  for  adjudication. 

By  the  first  assignment  of  error  plaintiff  as- 
sails the  action  of  the  lower  court  In  overrul- 
ing plaintiff's  special  exception  to  tbe  juris- 
diction of  the  court  to  hear  and  determine  de- 
fendant's cross-action,  because  the  recovery 
sought  in  such  cross-action  was  beyond  the 
Jurisdiction  of  the  justice  court,  in  which 
court  the  cause  originated,  and  it  Is  earnest- 
ly insisted  that  under  the  pleacSlngs  of  the 
defendant  he  could  have  recovered,  upon 
proper  proof,  $1  per  day  from  the  said  4th 
day  of  November,  1914,  until  the  time  of  the 
trial  in  the  county  court,  which  was  had  on 
the  3d  day  of  November,  1915,  a  period  of 
over  300  days,  and  which  said  amount  would 
be  beyond  the  Jurisdiction  of  the  Justice 
court,  and  the  proposition  Is  made  that  a  Jus- 
tice court  has  no  jurisdiction  to  try  a  counter- 
claim the  items  of  which,  taken  collectively, 
exceed  $200,  and  that  an  appeal  to  the  county 
court  from  a  Judgment  in  such  court  confers 
no  Jurisdiction. 

It  will  be  seen  that  the  defendant  did  not 
pray.  In  the  alternative,  for  the  value  of  the 
horse.  He  merely  asked  that  possession  of 
the  horse  be  restored  to  him,  and  for  dam- 
ages at  the  rate  of  $1  per  day  from  Novem- 
ber 4,  1914,  until  tbe  said  mare  was  delivered 
back  to  him.  Both  courts  found  that  the 
plaintiff  had  no  valid  lien. 

In  the  case  of  Klabande  v.  Vogt  Hdw.  Co., 
182  S.  W.  715,  the  court.  In  passing  on  that 
case,  said: 

"Appellant  sued  appellee  in  the  justice  court 
of  Bexar  county  for  a  certain  gasoline  engine 
or  its  value  alleged  to  be  $185,  with  intcrpst  in 
the  sum  of  $11.25,  making  a  total  of  $196.25. 
In  the  event  the  engine  should  be  recovered 
prayer  was  for  $15  damages.  The  petition  was 
amended  in  tbe  county  conrt,  where  the  case 
went  on  appeal,  and  it  was  alleged  that  the  en- 
gine was  worth  $185,  and  that  the  interest  due 
to  October  10,  1014,  made  up  a  total  sum  sued 
for  $196.25,  and  that  the  interest  on  said  sum 
to  the  date  of  filing  brought  the  total  to  $204.85. 
There  is  no  doubt  that  tbe  justice  court  did 
have  jurisdiction  to  try  the  cause,  and  it  came 
regularly  to  the  county  court  on  appeal,  so  that 
the  last-named  court  acquired  jurisdiction. 
Having  so  acquired  jurisdiction  of  Uie  cause  of 
action,  would  it  lose  it  when  the  amended  peti- 
tion was  filed  praying  for  principal  and  interest, 
aggregating  $204.85?  In  a  suit  in  tort  interest 
is  a  part  of  the  cause  of  action  for  the  purposes 
of  fixing  jurisdiction,  and  this  is  such  an  action. 
Tills  is  one  of  those  cases  where  damages  tcitt 
accumulate  [italics  ours];    for,  if  the  property 


is  wrongfully  detained  so  that  the  claimant  is 
entitled  to  recover  interest,  the  longer  the  suit 
is  pending  the  greater  will  be  the  damages.  If 
the  suit  bad  remained  pending  in  tbe  Justice 
court,  and  interest  had  run  long  enough  to  make 
the  amount  exceed  $200,  would  the  justice  court 
have  lost  jurisdiction  by  reason  of  that  fact? 
The  amended  petition  in  the  county  court  docs 
no  more  than  ask  for  the  same  value  of  the  con- 
verted property,  together  with  interest  up  to 
that  date,  which  at  that  time  brought  the 
amonnt  as  prayed  for  to  $204.85.  In  Ft  Worth 
&  Denver  City  Ry.  Co.  v.  Underwood  [100  Tex. 
284]  99  S.  W.  92  [123  Am.  St.  Rep.  806],  on 
certified  question  in  a  similar  case  from  the  Sec- 
ond District,  Railway  Co.  v.  Underwood.  98  S. 
W.  453,  Jndge  Williams,  speaking  for  the  Su- 
preme Court,  said:  'The  cause  of  action  assert- 
ed was  of  such  a  nature  that  damages  misht  ac- 
cumnlate  pending  the  action,  which  is  true  of 
many  actions,  as  for  instance,  those  bronght 
for  the  use  of  property  detained,  and  the  like ; 
but  the  accrual  of  further  damages  in  cases  of 
that  character  docs  not  take  away  the  power  of 
the  court  to  give  judgment  for  an  amount  claim- 
ed, which  is  within  its  jurisdictional  limits. 
The  plaintifF  in  such  cases,  with  proper  plead- 
ings, may  recover  the  entire  damage  which  he 
has  suffered  up  to  the  trial  j  but  this  right  may 
be  restricted  by  the  law  limiting  the  jurisdiction 
of  tbe  court  in  which  he  has  seen  fit  to  sue. 
Having  brought  his  action  for  an  amount  with- 
in the  jurisdiction,  he  is  entitled  to  such  judg- 
ment as  the  court  has  power  to  render.' 

"In  that  case  the  suit  as  originally  brought 
was  for  an  amount  within  the  jurisdiction  of 
the  county  court,  but  by  the  third  amended  pe- 
tition •  •  •  was  within  the  county  court 
jurisdiction,  but  would  not  have  been  in  that 
of  the  justice  court.  The  court  rendered  judg- 
ment for  $163.50  or  $150,  with  6  per  cent  in- 
terest on  that  sum  from  October  1,  1913,  to 
April  2,  1915,  thus  making  the  sum  for  which 
the  judgment  was  rendered.  Having  regularly 
acquired  jurisdiction  of  tbe  cause,  we  think, 
under  the  authority  of  the  above  case,  that  the 
county  court  had  jurisdiction  to  render  such 
judgment  as  it  entered.  And  this  view  is  sus- 
tained by  the  following  cases:  J.  F.  Siensheim- 
er  &  Co.  V.  Maryland  Motorcar  Ins.  Co..  157  S. 
W.  228 ;    Adair  v.  Stallings,  165  S.  W.  140. 

"While  there  is  more  than  one  assignment  of 
error,  they  are  all  predicated  npon  the  proposi- 
tion that  the  county  court  did  not  have  jurisdic- 
tion after  the  amended  petition  was  filed  in  that 
court;  and,  since  we  hold  that  the  county  court 
did  have  jurisdiction,  tbe  assignments  are  over- 
ruled, and  the  judgment  is  affirmed." 

In  tbe  instant  case  the  Judgment  of  the 
court  was  for  $169,  an  amount  within  the 
original  Jurisdiction  of  the  justice  court,  and 
within  tbe  appellate  Jurisdiction  of  the  coun- 
ty court  at  law.  We  think,  as  stated  in  the 
above  case,  while  there  la  more  than  one 
assignment  of  error,  they  are  all  predicated 
npon  the  same  proposition,  and,  since  we 
hold  that  the  Justice  court  and  tbe  county 
court  had  Jurisdiction,  it  disposes  of  eadi 
assignment 

Having  given  careful  consideration  to  the 
record,  and  being  of  tbe  (pinion  that  no  er- 
ror was  committed  by  the  trial  court,  the 
cause  is  in  all  things  afdrmed;  and  it  is  so 
ordered. 
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AEDEN  V,  BOONB.     (No.  8874.)  • 

(Court  of  Civil  Appeals  of  Texaa.    Ft.  Worth. 
May  20,  lOlS.     On  Motion  for  Re- 
hearing, July  1,  1916.) 

1.  Refobmation  of  Instbtjuents  ^=3l6  — 
GsodNDs. 

Before  equity  trill  interpose  to  change  the 
terms  of  a  written  instrument  as  not  express- 
ing the  real  agreement,  it  must  appear  that  the 
Arms  sought  to  be  changed  were  inserted 
through  accident,  fraud,  or  mutual  mistake,  or, 
if  the  mistake  is  unilateral,  it  must  be  material, 
going  to  the  substance  of  the  contract,  and  not 
the  result  of  negligence. 

IKd.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §  68 ;  Dec.  Dig.  «=> 
16.] 

2.  Refobmation  op  Instruments  ®=»25— De- 
FBN8K— Want  of  Dilioxnce. 

£2quity  will  relieve  from  the  terms  of  a  con- 
tract for  unilateriU  mistake  only  if  it  arises 
through  no  want  of  ordinary  care  or  diligence 
on  complainant's  part. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  iS  81-90 ;  Dec  Dig, 
<8s>25.] 

3.  Refobmation    or    Insthcments   4=»26  — 

DEFENBIi»— NEQUOSNCX. 

Where  a  party  executed  a  preliminary  con- 
tract and  accepted  a  deed  providing  for  Ma 
keeping  open  a  permanent  roadway  on  land  con- 
veyed in  the  absence  of  showing  of  fraud  or  ex- 
cuse for  failure  to  read  the  two  instruments, 
reformation  thereof  could  not  be  had  on  the 
ground  of  accident,  fraud,  or  mistake. 

[I'M.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  §§  84-90 ;   Dec.  Dig. 

i.  Deeds  <3=»90  —  Oonstbuction  —  Favobino 
Gbantee. 
Where  there  is  doubt  as  to  the  meaning  or 
purport  of  the  terms  used  in  a  deed,  the  con- 
struction most  favorable  to  grantee  should  be 
applied. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  if  234-237,  247,  248;   Dec.  Dig.  <Ss990.] 

5.  Deeds  €s»139  —  ConstbSiction  —  Repug- 
nancy. 

The  exception  of  land  required  to  make  the 
full  acreage  conveyed  under  general  warranty 
deed  will  be  rejected  as  repugnant  to  the  grant 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  a  458,  459;  Dec.  Dig.  «s>139.] 

6.  Easements  ^»14(2)  —  Reseevation  of 
Roadway  —  "Resbbvation"  —  "Excep- 
tion." 

Where  a  certain  acreage  is  conveyed  with 
stipulation  that  grantees  should  keep  open  a 
permanent  roadway  15  feet  wide  on  the  side  of 
the  tract  conveyed,  the  atrip  of  roadway  being 
necessary  to  make  the  full  acreage  conveyed, 
the  stipulation  should  be  construed  as  a  reserva- 
tion of  an  easement,  and  not  as  an  exception  of 
an  open  lane,  since  a  reservation  is  the  crea- 
tion in  behalf  of  the  grantor  of  a  new  right 
issuing  out  of  a  thing  granted,  something  which 
did  not  exist  as  an  mdependcnt  right  before 
the.  grant,  while  an  exception  operates  to  with- 
draw some  part  of  the  thing  granted  which 
would  otherwise  have  passed  to  tne  grantee  un- 
der the  general  description, 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  §  40;   Dec.  Dig.  ®=»14(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ezceptiotu  Reserva- 
tion.] 


7.  Deeds    «=»iaO-CoiT8niuoTioiT— Fatobhto 
Gbantee. 

A  deed  will  be  constrned  to  give  the  largest 
estate  under  the  terms  of  the  grant. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  iS  375-393,  401,  407-412,  416-454;  Dec. 
Dig.  «=9l20.] 

8.  Easements   iS=s>61(9)— Action  to   Estab- 
lish—Evidence— "Keep." 

In  a  suit  to  require  grantee  to  remove  gates 
on  a  roadway,  the  deed  stipulating  that  grantee 
was  "to  keep  open  for  a  permanent  roadway 
15  feet  wide  on  the  extreme  east  of  the  tract 
conveyed  "so  that  the  said"  grantor  "may  have 
access  to  the  public  road,"  evidence  that  gates 
were,  for  a  long  time  prior  to  the  sale,  used  at 
both  ends  of  the  strip  as  means  of  affording  the 
grantor  access  to  the  public  road,  and  that  the 
land  was  in  the  country,  warranted  a  decree  for 
defendant,  since  under  the  circumstances  dis- 
closed the  grantee  wouM  "keep  open"  such  pass- 
way,  although  maintaining  gates,  since  the  word 
"keep"  is  properly  defined  "to  maintain ;  to 
cause  to  continue  without  essential  change  of 
conditioB." 

[EM.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {  143;    Dec  Dig.  «=>61(9). 

For  oth^  definitions,  see  Words  and  Phrases, 
EUrst  and  Second  Series,  Keep.] 

Appeal  from  District  Court,  Baylor  Coun- 
ty;  J.  A.  P.  Dickson,  Judge. 

Suit  by  J.  C.  Arden  against  O.  A.  Boone. 
EYom  a  decree  for  respondent,  complainant 
appeals.     Affirmed. 

Milam  &  Wheat,  of  Seymour,  and  Speer  4 
Brown,  of  Ft.  Worth,  for  ajq^ellant  Glas- 
gow &  Kenan,  of  Seymour,  for  appellee. 

BUCK,  J.  On  January  .29,  1913,  by  a  gen- 
eral warranty  deed,  appellant  conveyed  to 
appellee  100  acres  of  land  off  tlie  south  side 
of  a  220-acre  tract,  said  deed  containing  the 
following  provisions,  to  wit: 

"It  is  understood  and  agreed  as  a  part  of  the 
conraderation  for  this  land  that  the  said  O.  A. 
Boone,  his  heirs  and  assigns,  are  to  keep  open 
for  a  permanent  roadway  15  feet  wide  on  tlie 
extreme  east  of  said  100-acre  tract  hereby  con- 
veyed, so  that  the  said  J.  C.  Arden  ond  his 
assigns  may  have  access  to  the  public  road  from 
the  land  on  the  north  of  said  100-acre  tract" 

At  the  time  of  this  conveyance  there  were 
gates  at  the  northern  and  southern  extremi- 
ties of  this  15-foot  strip  used  as  a  passway, 
and  appellee  continued  the  use  of  these  gates 
until  June  17,  1915,  when  appellant  filed  this 
suit,  the  purpose  of  which  was  to  require  ap- 
pellee to  remove  the  gates,  and  to  "keep  said 
roadway  open  and  imobstructed  at  all  times 
in  the  future." 

Appellee,  defendant  below,  in  his  answer 
pleaded : 

(1)  That  the  understanding  between  the 
"parties  was  that  plaintiff  for  himself  and 
his  assigns  was  to  have  a  passway  over  the 
east  16  feet  off  of  said  100  acres  of  land  for 
the  purposes  simply  of  ingress  and  egress  to 
the  land  out  of  said  tract  reserved  by  pl&la- 
tiff;  that  it  was  never  In  contemplation  of 
the  parties  in  making  said  deal  and.  trade 
that  the  passway  mentioned  In  said  deed 
should  be   a   passway   free  of  obstrnctlons 
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and  gates,  but,  on  the  contrary,  it  was  per^ 
fectly  understood  by  defendant,  and  be  sup- 
poses plaintiff  so  understood,  that  plaintUf 
was  only  to  have  for  himself  and  bis  assigns 
the  right  for  convenience  to  pass  over  said 
15  feet  of  land  for  the  sole  purpose  of  in- 
gress and  egress  to  the  land  reserved  by 
plaintiff  on  the  north  of  said  100-acre  tract 
sold  by  him  to  this  defendant" 

(2)  That  the  word  "open,"  as  used  in  said 
deed  and  contract  between  the  parties  with 
reference  to  the  passway,  "If  the  same  is  to 
be  construed  as  a  passiway  free  of  gates  and 
obstruction,  was  never  at  and  before  the  time 
of  closing  the  trade,  or  at  any  other  time, 
agreed  and  understood  between  the  parties, 
but  the  same  was  error  in  the  reduction  of 
the  agreement  to  the  written  instrument,  and 
said  term  'open*  la  contrary  to  the  common 
intention  and  understanding  of  the  parties." 

(3)  Defendant  further  pleaded  the  presence 
of  the  gates  at  the  beginning  of  the  negotia- 
tions and  before  the  preliminary  written  con- 
tract was  made,  and  that  plaintiff  told  de- 
fendant's agent,  Eddleman  (who  seems  to 
have  conducted  practically  all  of  the  nego- 
tiations of  trade  with  plaintiff),  that  he  only 
wanted  a  passway,  and  that  no  statement 
was  used  or  stipulation  made  by  plaintiff  in 
the  course  of  such  negotiations  indicating 
any  intention  to  reserve  and  require  a  road- 
way free  of  gates. 

(4)  That  for  more  tlian  12  months  after 
the  execution  of  the  deed  plaintiff  acquiesced 
in  the  use  of  the  gates  and  in  the  construc- 
tion of  the  term  "open  roadway"  as  meaning 
one  with  gates. 

Defendant  farther  averred  that  the  gates 
were  maintained  and  would  continue  to  be 
maintained  in  good  order  for  the  free  use 
of  plaintiff  and  his  assigns. 

The  case  waa  submitted  to  the  jury  on 
three  special  issues,  and  in  answer  to  them 
the  Jury  found: 

(1)  That  neither  defendant,  Boone,  nor  Ids 
agent,  Eddleman,  knew  of  the  condition  in 
the  deed  that  provided  for  an  open  road  on 
the  land  in  controversy  at  the  time  of  the 
execution  or  delivery  of  the  deed. 

(2)  That  the  deed  did  not  express  the  un- 
derstanding and  agreement  of  the  parties 
with  reference  to  the  road  or  passway. 

(8)  That  it  was  the  Intention  and  under^ 
standing  between  the  parties  at  the  time  of 
the  execution  of  the  contract  of  sale  and  at 
the  time  of  the  execution  of  the  deed  that 
a  passway  with  gates  be  reserved. 

Upon  this  verdict  of  the  Jury  the  court  en- 
tered Judgment  for  defendant,  and  plaintiff 
appeals. 

Appellant  presents  in  his  brief  some  12 
assignments,  all  of  which  we  liave  considered 
with  due  care,  but  we  believe  there  Is  pre- 
sented only  one  main  question  for  our  det*- 
mlnatlon,  to  wit:  Is  the  above-quoted  lan- 
guage used  in  the  deed  susceptible  of  the 
construction  that  the  roadway  reserved  might 
be  one  inclosed  by  gates?    If  yea,  the  Judg- 


ment should  be  affirmed.    If  nay,  the  Judg- 
ment should  be  reversed. 

[1,2]  While  the  Jurisdiction  or  power  of 
courts  of  equity  to  relieve  against  mistakes 
has  always  been  recognized,  and  where,  be- 
cause  of  mistakes,  a  contract  is  made  to  ap- 
pear different  from  that  intended  by  the  par- 
ties, equity  will  interpose  to  prevent  manifest 
injustice,  yet,  where  parties  to  a  contract 
have  reduced  to  writing  the  terms  thereof 
before  the  power  of  a  court  of  equity  may 
be  invoked  to  vary  the  terms  of  s«cli  writ- 
ten instrument,  on  the  ground  that  the  reci- 
tations do  not  express  the  real  agreement 
of  the  parties,  it  must  be  made  to  appear: 
(1)  That  the  recitation  sought  to  be  changed 
was  inserted  through  accident,  fraud,  or  mu- 
tual mistake;  (2)  or,  if  the  mistake  t>e  uni- 
lateral, snch  mistake  must  be  material,  go- 
ing to  the  substance  or  essence  of  the 
contract,  and  arising  through  no  want  of  ot^ 
dlnary  care  or  diligence  on  the  part  of  Iiim 
who  seeks  to  avail  tiimself  thereof,  and  then 
may  be  ground  only  for  rescission,  not  for 
reformation.  6  R.  G.  L.  p.  623,  {42;  1  El- 
Uott  on  Ck)ntracts,  p.  195,  S  112,  citing  Mof- 
fett,  Hodgkins  &  Clarke  Ck>.  v.  Rochester,  178 
U.  S.  373,  20  Snp.  CL  057,  44  L.  Ed.  UOS. 
If  a  owtract  is  plain  and  unequivocal,  tlie 
person  signing  it  or  accepting  it  after  it  Is 
signed  by  the  other  party,  as  in  the  case  of 
a  deed,  is  ordinarily  bound  by  its  terms,  even 
though  he  did  not,  ia  fact,  read  the  instru- 
ment before  signing  or  receiving  it.  This  is 
particularly  true  where  the  party  complain- 
ing was  able  and  had  the  opportonity  to 
read  the  instrument,  but  neglected  to  do  so. 
6  R.  C.  L.  p.  624,  t  43 ;  Box  Co.  t.  Spies,  100 
S.  W.  432. 

[3]  The  evidence  shows  that  the  prelim- 
inary contract  executed  by  the  parties  cod- 
talned  the  same  provisions  as  to  keeping 
"open"  a  "permanent  roadway,"  as  Included 
in  the  deed.  No  reason  or  excuse  la  shown 
for  the  defendant's  failure  to  read  the  two 
instruments,  and  to  discover  the  use  of  such 
terms.  It  was  shown  that  tlie  original  con- 
tract was  signed  by  plaintiff  and  defendant's 
agent  and  son-in-law,  Eddleman,  and  deliv- 
ered to  Boone,  who  "delivered  it  to  the 
clerk's  office";  that  the  deed  was  delivered 
to  defendant,  who  had  it  filed  for  record.  No 
pleading  or  proof  is  made  as  to  any  frand 
<Kk  the  part  of  plaintiff  in  having  tlie  word 
"open,"  as  applied  to  the  roadway,  inserted 
in  the  contract  and  deed.  Therefore  we  are 
of  the  opinion  that  the  Judgment  cannot  be 
supported  on  the  grounds  of  accident,  fraud, 
or  mistake,  whether  the  mistake  claimed  be 
bilateral  or  unilateraL  Hence  we  are 're- 
duced to  tlie  single  proposition  stated  above; 

[4-7]  While  the  defendant  does  not  In  so 
many  words  plead  that  the  expression  "^ 
keep  open  for  a  permanent  roadway"  is  am- 
biguous, so  as  to  make  parol  evidence  ad- 
missible to  show  what,  in  fact,  was  un< 
stood  and  meant  by  the  patties  In  Its 
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yet  we  are  of  the  opinion  tliat  defendant's 
pleading  may  reasonably  be  Interpreted  as 
alleging  an  amblgalty  In  this  respect,  and 
therefore  extrinsic  evidence  wag  admissible 
to  shed  light  upon  the  sense  in  which  the  ex- 
pression was  nsed  and  understood  by  the  par- 
ties. Moreover,  the  Intention  of  the  parties 
in  Inserting  this  reservation  may  be  gather- 
ed from  the  instrument  itself.  The  reason 
for  the  reservation  is  recited  to  be-  "so  that 
J.  C.  Arden  and  his  assigns  may  have  access 
to  the  public  road  from  the  land  on  the  north 
of  the  said  100-acre  tract"  Certainly  by  the 
use  of  the  roadway  Inclosed  by  gates  "access 
to  the  public  road"  could  be  had.  Even  the 
word  "free"  or  "unobstructed"'  was  not  used 
to  limit  or  further  determine  the  nature  of 
the  access  to  be  reserved.  It  is  a  well-recog- 
nized rule  of  construction  of  deeds  that, 
where  tbete  Is  doubt  as  to  the  meaning  or 
purport  of  the  terms  used,  the  construction 
most  favorable  to  the  grantee  should  be  ap- 
plied. 8  R.  G  L.  p.  1088,  i  145;  Woftord  v. 
McKlnna,  23  Tex.  36,  76  Am.  I>ec.  63;  Mc- 
Brlde  v.  Burns,  88  S.  W.  398.  Likewise, 
since  this  strip  of  land  15  feet  wide  was  a 
part  of  the  100  acres  paid  for  by  and  con- 
veyed to  the  grantee,  it  must  be  held  that 
some  right  In  or  title  to  this  strip  was  meant 
to  be  conveyed.  WoCord  v.  McKinna,  supra. 
If  more  than  an  easement  over  and  within 
this  strip  was  intended,  and  it  required  this 
strip  to  make  the  100  acres  conveyed  under 
the  general  warranty  deed,  then  such  reser^ 
vation  might  be  rejected  as  a  repugnancy  un- 
der the  authority  of  Koenighelm  v.  Miles,  67 
Tex.  113, 122,  2  S.  W.  81 ;  McDanlel  v.  Puck- 
ett,  68  S.  W.  1007;  Puckett  v.  McDanlel,  96 
Tex.  94,  70  S.  W.  739.  To  sustain  the  stipu- 
lation, it  should  be,  under  the  authorities 
cited,  construed  to  be  only  a  reservation,  and 
not  an  exception. 

"A  reservation  is  the  creation  in  behalf  of  the 
grantor  of  a  new  right  issuing  out  of  a  thiug 
granted,  something  which  did  not  cziat  as  an  in- 
dependent right  before  the  grant ;  while  an  ex- 
ception operates  to  withdraw  some  part  of  the 
thmg  granted  which  would  otherwise  have  pass- 
ed to  the  grantee  under  the  general  deBcription." 
8  B.  O.  Il  p.  1000,  8  147. 

It  is  farther  a  well-established  rule  that  a 
deed  will  be  construed  to  convey  the  largest 
estate  possible  under  the  terms  of  the  grant 
Hancock  v.  Butler,  21  Tex.  804,  811;  Oart- 
wrlght  V.  Traeblood,  90  Tex.  635,  537,  39 
8.  W.  930;  Calder  v.  Davidson,  50  S.  W.  300, 
802,  affirmed  in  04  Tex.  689;  Schafler  v. 
Heldenbeimer,  43  Tex.  Civ.  App.  366,  96  S. 
W.  61,  afBrmed  in  101  Tex.  668. 

[t]  LoolciDg  to  the  evidence,  EJddleman  tes- 
tUed  that: 

"In  negotiating  this  deed  [deal]  and  trade  be- 
tween Mr.  Arden  and  Mr.  Boone,  there  was  not 
anything  said  by  me  or  Mr.  Arden  with  refer- 
ence to  leaving  the  passway  there  open  and 
nnobstmcted  by  gates.  •  •  •  Mr.  Arden 
came  ont  to  see  me  and  wanted  to  close  the 
trade  with  me  for  Mr.  Boone,  and  said  that  he 
wanted  to  reserve  a  passway  of  15  feet.  I 
said:  'I  object  to  that  Yon  let  Mr.  Boone 
go  down  on  your  grass  land  enough  to  make  up 


for  the  15  feet;  you  keep  the  15  feet'  Mr. 
Arden  said :  'No ;  I  want  to  deed  him  the  full 
100  acres,  just  reserve  a  passway  out' " 

Plaintiff  testified  that  he  sold  Boone  the 
100  acres.  E.  M.  Stone,  who  was  negotiating 
for  the  land  Just  prior  to  the  purchase  by 
Boone,  testified  that  In  the  conversations 
with  plaintiff  the  latter  only  stipulated  that 
he  have  a  passway  on  the  east  of  the  100 
acres;  that  he  said  "he  wanted  a  way  to 
get  through  there."    Stone  further  testified: 

"There  was  nothing  in  the  negotiations  be- 
tween me  and  Mr.  Arden  with  reference  to  this 
land,  with  reference  to  a  lane,  or  open  ro^d  on 
the  east  of  this  100  acres." 

Defendant  testified  to  the  same  eftect  as 
to  the  conversations  had  between  him  and 
piaintiif.  Both  defendant  and  Eddleman  tes^ 
tified  that  the  first  notice  that  they  had  of 
plaintiCTs  claim  for  a  roadway  free  of  gates, 
or  a  lane,  was  some  year  and  a  half  after 
the  deed  was  delivered.  This  is  a  strong 
circumstance  tending  to  support  defendant's 
alleged  understanding  of  the  contract  and 
to  show  a  concurrence  by  plaintiff  in  the 
construction  of  the  contract  claimed  by  de- 
fendant, or  at  least  an  acquiescence  therein. 
It  is  true  that  plaintiff  testified  to  a  conver- 
sation claimed  to  have  been  had  with  de- 
fendant shortly  after  the  sale  was  made  in 
which  the  former  broached  the  subject  of 
establishing  the  division  line,  but  he  admits 
that  he  said  nothing  to  defendant  about  any 
lane  until  about  a  year  after  the  deed  was 
passed,  and  then,  he  says,  "he  [Boone]  seems 
to  think  I  was  talking  about  another  fence." 
The  Standard  Dictionary  defines  "open"  as: 
"Easy  of  or  affording  an  approach,  view, 
passage,  or  access,  because  of  the  absence  of 
something  that  shuts  ont,  covers,  etc;  not 
surrounded  by  barriers  or  prohibitive  restric- 
tions; unincloeed;  free  of  access  and  use ;  pub- 
lic, as  an  open  common ;  affording  free  passage 
or  flow;  nnobstmcted;  also  unclosed,  as  an 
open  wound,  an  open  bottle,  an  open  door." 

We  are  not  prepared  to  say  that,  in  view 
of  the  definitions  and  meanings  given  alx>ve 
one  who  places  at  either  extremity  of  a  pass- 
way  gates  without  locks  or  difficult  fasten- 
ings does  not  "keep  open"  such  passway; 
nor,  in  our  Judgment,  can  It  reasonably  be 
claimed  that  because  a  roadway  is  Inclosed 
by  gates,  it  is  not  a  "permanoit"  roadway. 
Third  class  roads  established  by  and  main- 
tained under  the  authority  of  the  law  may 
be  enclosed  by  gates. 

While  we  are  inclined  to  omclude  that  the 
special  issues  Nos.  1  and  2  were  not  requir- 
ed or  proper  to  be  snbmltted,  yet  we  are  of 
the  opinion  that  the  Judgment  must  be  sus- 
tained, and  that  it  was  authorized  by  the 
facts  of  the  case  and  by  the  finding  of  the 
Jury  In  answer  to  special  issue  No.  3.  All 
assignments  are  overruled. 

Judgment  affirmed. 

On  Motion  for  Rehearing. 

While  we  are  aware  that  ample  authority 
can  be  found  to  sustain  the  contention, 
urgently  Insisted  upon  In  appellant's  motion 
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for  rehearing,  that  the  expression  "open 
way"  ordinarily  means  a  passway  without 
gates,  and  that  such  construction  is  sustain- 
ed either  directly  or  by  implication  in  the 
following  cases  among  those  cited  by  appel- 
lant, to  wit:  Boyd  t.  Bloom,  152  Ind.  152, 
52  N.  E.  751 ;  Gibbons  v.  Ebding,  70  Ohio  St 
298,  71  N.  E.  720, 101  Am.  St.  Rep.  900 ;  Miner- 
al Springs  Mfg.  Co.  v.  McCarthy,  67  Conn.  279, 
34  Atl.  1043;  Goodale  v.  Goodale,  107  Me. 
301,  78  Atl.  567;  Garland  v.  Furber,  47  N. 
H.  301 ;  Welch  v.  Wilcox,  101  Mass.  162. 
100  Am.  Dec.  113 ;  Maxwell  v.  McAtee,  9  B. 
Mon.  (Ky.)  20,  48  Am.  Dec.  409;  Methodist 
Protestant  Church  v.  Laws,  4  O.  O.  D.  562,  48 
L.  B.  A.  (N.  S.)  87,  note— yet  we  are  still  of 
the  opinion  that  in  view  of  the  terms  of  the 
paragraph  of  the  deed  containing  the  reser- 
vation, quoted  in  our  original  opinion,  parol 
testimony  was  admissible  to  determine  the 
construction  put  upon  the  terms  used  at  the 
time  by  the  parties  to  the  contract  and  deed, 
and  that  such  parol  testimony  was  sufficient 
to  sustain  the  construction  reflected  by  the 
verdict  and  Judgment. 

It  will  be  remembered  that  the  expression 
"open  way"  Is  not  used  In  the  deed,  but  the 
obligation  is  placed  on  the  grantor  to  "  'keep 
open'  for  a  permanent  roadway"  the  strip 
described.  "To  keep,"  In  the  sense  here 
used,  may  properly  be  defined,  as  in  the 
Standard  Dictionary,  "to  maintain ;  to  cause 
to  continue  without  essential  charge  of  con- 
dition." For  a  long  period  prior  to  the  sale 
gates  had  been  used  at  the  termini  of  this 
strip  as  a  means  of  affording  the  grantor  ac- 
cess to  the  public  road  from  his  house.  Is 
it  not  a  reasonable  and  permissible  construc- 
tion to  say  that  In  the  use  of  the  expression 
"to  keep  open  for  a  permanent  road  way" 
the  grantor  meant,  and  the  grantee  under- 
stood him  to  mean,  that  the  passway  should 
be  maintained  in  the  condition  it  was  in  at 
the  time  of  the  sale  of  the  land?  Evidently 
both  parties  traded  and  made  that  contract 
and  acquiesced  In  the  deed  containing  this 
reservation,  with  the  knowledge  of  the  condi- 
tions as  they  existed  at  the  time  and  had 
existed  theretofore  with  reference  to  the 
presence  of  gates.  Garland  v.  Furber,  supra. 
Moreover,  in  construing  the  terms  of  a  deed 
and  of  a  reservation  therein,  it  is  permissible 
to  take  into  consideration  the  character  of 
the  premises  conveyed,  and  the  sense  in 
which  the  word  or  words  is  or  are  used  with 
a  retfrcnce  thereto.  As  said  in  the  case  of 
Collins  V.  Degler,  74  W.  Va.  455,  82  S.  E.  265, 
whether  the  grantee  of  a  right  of  way  is  en- 
titled to  a  way  unobstructed  by  gates  de- 
pends upon  the  terms  of  the  grant,  the  pur- 
poses for  which  it  was  made,  the  character 
and  situation  of  the  property,  and  the  man- 
ner in  which  the  way  has  been  opened. 
Jones  on  Easements,  i  400.  Quoting  from  the 
cited  case: 

"Persons  in  a  city  do  not  ordinarily  think  of 
an  alley  as  a  way  inclosed  by  gates.    The  use  of 


the  word  'alley*  in  connection  with  a  dty  lot 
carries  with  it  the  idea  of  an  open  way,  such 
as  almost  invariably  pertains  to  city  property. 
But  not  so  as  to  the  use  of  the  words  'right  of 
way'  as  applied  to  ingress  and  egress  over 
farmine  lands.  Nor  even  so  as  to  the  use  of  the 
words  free  right  of  way'  as  applied  to  socb 
lands.  We  must  fdve  to  words  the  meaning  that 
they  imply  from  tlieir  use  in  relation  to  certaia 
subjcct-mntter.  There  is  freedom  in  the  country 
through  gates  that  by  no  means  would  be  called 
freedom  in  the  city.  Conditions  and  usaget 
necessarily  make  it  so.  When  plaintiff  took  a 
deed  for  the  parcel,  the  road  referred  to  in  the 
deed  had  gates  and  bars  across  it.  Yet  it  ap- 
pears that  the  pnblic  freely  traveled  that  road. 
*  •  ♦  The  use  of  the  worda  'right  of  way"  in- 
dicates retention  of  the  ownership  and  use  of 
the  soil  except  as  interfered  with  by  passage 
over  the  right  of  way.  If  the  parties  meant  a 
lane,  why  did  they  not  use  the  term?  The  grant 
of  a  right  of  way  merely  docs  not  deprive  the 
grantor  of  uses  of  the  way  consistent  with  the 
right  he  has  granted.  It  is  the  grant  of  an 
easement  only,  not  of  the  land  itsdf." 

The  motion  for  rehearing  is  overrtiled. 


CHICAGO,  R.  I.  &  G.  RT.  CO.  r.  PAVIL- 
LABD.    (No.  8402.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 
June  17,  1916.) 

1.  Cabbiebs   «=s>212,   218(6)  — Live    Stock  — 
Case— GoNSTBUcnoir  of  Contract. 

A  shipping  contract,  providing  that  the 
shipper  should  take  care  of  tbe  stock  and  should 
unload  it  and  should  save  the  carrier  harmless 
except  as  to  damages  resulting  from  the  car- 
rier's negligence,  did  not  on  its  face  exempt  the 
carrier  from  damages  which  might  result  from 
its  negligence,  contrary  to  statute,  and,  when 
it  found  that  the  shipper  was  not  at  destina- 
tion to  unload  his  Bto<x,  it  was  bound  to  exer- 
cise at  least  ordinary  care  to  preserve  it  from 
injury  until  he  could  be  notified  of  its  arrival, 
and  it,  under  all  the  circumstances,  ordinan 
care  would  have  required  that  it  be  onloadeo, 
the  carrier's  failure  to  do  ao  would  be  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  gS  674-696,  918,  019,  940-945,  949: 
Dec.  Dig.  <S=>212,  218(6).] 

2.  Cabbiebs    «=s>230(l)— tavB    Stock— Qufs- 
TioN  fob  Jobt— Care  of  Stock. 

In  an.  action  for  damages  to  a  shipment  of 
live  stock  resulting  from  the  carrier's  failure 
to  unload  it  or  to  notify  the  shipper  of  its  ar- 
rival so  that  he  might  unload  it,  held,  that 
whether  the  shipper,  m  the  exercise  of  ordinary 
care,  should  have  been  present  to  receive  and 
unload  it,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  {  962;    Dec.  Dig.  «ss>280(l).] 

8.  Cabbiebs  <8=>217(1)— Live  Stock— Recot- 
bby   roB   Injuby  —  Conkbibotobt    Negu- 
oence. 
Where  a  shipper  of  live  stock  was  negli- 
gent in  failing  to  unload  it  on  arrival  so  ihit 
It  was  injured,  he  could  not  recover  for  such 
injury. 

[EM.  Note.— For  other  cases,  see  Carriers. 
Cent.  Dig.  !  931;    Dec.  Dig.  «i217(l)J 

4.  Evidence  «=»67(1)  —  PBESDHPnow  —  Cojt- 

tinuancb  of  Cdstou. 
Ordinarily,  a  custom  once  shown  to  exi« 
is,  in  the  absence  of  testimony  showing  its  ab- 
rogation, presumed  to  continae. 

[Ed.   Note.— For   other   cases,    see    Evideni 
Cent.  Dig.  I  87 ;    Dec.  Dig.  «=ae7(l).] 


4i=9Far  other  cases  see  sun*  topic  and  KST-NUUBBR  In  all  K.ey-Numberaa  UlsesU  and  Indeui 
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5.  Customs  and  TJbaqeb  «=»17— Pabol  Evi- 
dence—Conteact  roE  Cabbiaoe  or  Lnm 
Stock. 

In  an  action  for  damages  to  a  sbipment  of 
lire  stock  by  the  carrier's  failare  to  unload  it 
on  arrival,  evidence  of  a.  former  custom  to  on- 
load stock  shipped  to  that  point  when  nnac- 
companied  by  caretakers  was  incompetent  to 
abrogate  the  express  terms  of  a  shipping  con- 
tract requiring  the  shipper  to  unload  it,  if  the 
shipper  upon  a  sufiScient  consideration  executed 
such  contract. 

[EA.  Note.— For  other  cases,  see  Customs  and 
Usagea,  Cent.  Die.  §  34;  Dec.  Dig.  «=>17; 
Evidence,  Cent  DQ;.  I  1051.] 

6.  CABBrERS   «=s>228(3)— lavE   Stock— Neqli- 

GENCB— BVIDENCK.  • 

Such  testimony  was  also  incompetent  as 
against  the  defendant  on  the  issue  of  its  negli- 
gence in  failing  to  unload  the  stock  on  arrival, 
where  the  issue  was  as  to  what,  under  all  the 
circamstancea  of  the  shipment,  was  required  of 
the  carrier  in  the  exercise  of  due  care. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  !  960;    Dec.  Dig.  iS=228(3).] 

Appeal  from  District  Court,  Wise  County; 
F.  O.  McKInsey,  Judge. 

Action  by  Sam  Pavillard  against  the  Chi- 
cago, Rock  Island  &  Gulf  Railway  Company. 
Jud^rment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  cause  remanded. 

Lesslter,  Harrison  &  .Rowland,  of  Ft. 
Worth,  and  McMurray  &  Gettys,  of  Decatur, 
for  appellant  M.  W.  Burch  and  R.  E.  Cars- 
well,  both  of  Decatur,  for  appellee. 

CONNER,  C.  J.  This  suit  was  Instituted 
by  the  appellee  la  the  district  court  to  recov- 
er damages  In  the  sum  of  ^Q16,  on  account  of 
alleged  injuries  to  a  shipment  of  50  steers 
from  I^.  Worth  to  Boyd,  Tex.  It  was  alleged 
that,  when  said  cattle  reached  Boyd,  the 
defendant  railway  company  foiled  to  unload 
them  into  its  stock  pens,  and  failed  to  notify 
plaintiff  of  their  arrival,  so  as  to  enable  him 
to  unload  them;  that  the  delay  in  unloading 
them  at  Boyd  caused  them  to  become  restless 
and  fight  each  other  and  injure  themselves; 
and  that  a  hole  was  broken  through  the 
floor  of  one  of  the  cars,  and  some  of  the 
animals  got  their  legs  through  this  hole,  and 
thus  Injured  themselves.  The  defendant  de- 
nied the  allegations  of  negligence,  and  aver- 
red that  it  handled  the  shipment  under  the 
nsual  printed  shipping  contract,  which  bound 
the  shipper  to  load  and  unload  the  cattle; 
that  it  transported  the  cattle  promptly  and 
without  injury ;  that  It  expected  the  plaintiff 
to  unload  them  at  Boyd,  as  he  had  contracted 
to  do;  and  that  therefore  he  (the  plaintiff), 
and  not  the  defendant,  was  responsible  for 
the  delay  and  consequent  Injuries.  The  de- 
fendant further  alleged  that  the  cattle  were 
infected  with  disease,  and  that  whatever  In- 
juries they  suffered  during  the  time  of  the 
shipment,  or  subsequently  thereto,  were  the 
result  of  such  disease,  or  of  the  inherent  vice 
in  the  cattle.  The  case  was  tried  on  July  5, 
1015.  and  judgment  rendered  In  favor  of  the 


plaintiff  for  the  sum  of  f40O,  from  which  the 
defendant  has  duly  appealed. 

In  substance,  the  evidence  shows  that  the 
plaintiff,  assisted  by  one  Flaxico,  purchased 
the  cattle  in  controversy  la  Ft.  Worth  from 
the  Wltherspoou-McMuUen  Commission  C<Mn- 
pany ;  that  the  commlssl<wi  company  obtained 
the  shipping  contract  and  billing  from  the 
railway  company,  and  gave  them  to  Plaxlco ; 
that  the  plaintiff,  himself,  was  not  in  Ft. 
Worth  when  the  cattle  were  shipped,  having 
left  for  his  home  at  5  o'clock  in  the  aftemo<Hi 
of  the  day,  or  night  rather,  upon  which  the 
cattle  were  shipped.  The  plaintiff,  at  the 
time  he  left  Ft.  Worth,  expected  the  cattle  to 
be  shipped  out  upon  a  local  freight  which 
customarily  arrived  at  Boyd  at  about  10 
o'clock  a.  m.,  but  instructions  were  given  by 
Plaxlco,  or  the  commission  company,  for  the 
cattle  to  be  shipped  out  on  the  first  train, 
and  It  so  happened  that  an  extra,  or  special, 
train  started  out  at  2:30  a.  m.,  which  was  the 
first  train  upon  which  the  cattle  could  have 
been  shipped,  and  that  this  train  arrived 
at  Boyd  at  4:30  o'clock  a.  m. ;  that  Boyd  was 
a  night  station  and  customarily  closed  dur- 
ing the  night  until  7:30  o'clock  a.  m.,  which 
was  the  regular  time  for  the  agent  to  re- 
sume his  duties.  On  the  night  in  question, 
It  seems  that  the  cattle  arrived  at  Boyd  at 
4:30  o'clock  a.  m.  of  the  morning  upon  which 
they  had  been  shipped  out  of  Ft.  Worth; 
that  neither  the  railway  agent  or  other  per- 
son was  present  to  unload  them,  and  they 
were  permitted  to  remain  in  the  cars  and 
standing  on  the  side  track  until,  as  the  agent 
says,  8:20  the  next  morning,  or,  as  a  Mr. 
Baker,  who  testified  In  behalf  of  the  plaintiff, 
says,  9  or  10  o'clock  a.  m.  The  plaintiff's 
evidence  farther  showed  that  on  the  morning 
of  the  cattle's  arrival  he  phoned  to  said 
Baker  to  assist  him  in  unloading  the  cattle, 
which,  as  already  stated,  he  did  not  expect  to 
arrive  until  about  10  o'clock.  However,  when 
Baker  on  his  arrival  at  the  station  found  the 
cattle  there,  he,  with  others,  unloaded  them, 
and  the  plaintiff's  testimony  tends  to  show 
that  they  were  then  very  restless,  had  tram- 
pled one  another,  were  bruised,  some  with 
their  legs  skinned  by  stepping  into  a  hole  in 
the  bottom  of  one  of  the  cars,  and  that  on  the 
same  day  the  cattle  were  unloaded  two  of 
them  died,  and  later  four  others  also  died. 
There  Is  no  evidence,  other  than  as  Is  ikw- 
slbly  to  be  inferred  from  their  condition,  that 
the  cattle  were  Improperly  handled  or  Injured 
during  the  transportation  between  Ft  Worth 
and  Boyd. 

[1]  Appellant  assigns  error  to  the  refusal 
of  the  court  to  give  a  special  Instruction 
peremptorily  charging  the  jury  that  it  was 
the  duty  of  the  plaintiff,  Pavillard,  to  unload 
his  cattle  upon  their  arrival  at  Boyd,  and 
not  to  find  anything  against  the  defendant 
railway  company  on  account  of  any  fallore 
on  Its  part  to  so  unload  the  cattle.     This 
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requested  lnstrtictl<m  la  based  upon  appel- 
lant's insistence  that  a  provision  of  tbe  ship- 
ping contract  was  controlling.  It  appeared 
tbat  this  shipping  or  stock  contract,  after 
its  execution,  was  delivered  to  Plaxico,  who 
forwarded  it  to  the  plaintiff,  but  It  was  not 
received  by  the  plaintiff  until  some  time 
after  the  arrival  and  unloading  Of  the  cattle 
at  Boyd.  The  contract  provided,  among  other 
things  not  necessary  to  notice,  tbat: 

"In  consideration  of  free  passage  for  care- 
takers, as  hereinafter  stated,  and  other  priv- 
ileges herein  granted,  it  is  mutually  agreed  be- 
tween the  parties  hereto  •  »  •  that  said 
shipper  (Pavillnrd),  at  his  own  risk  and  ex- 
pense, is  to  take  care  of,  feed,  water,  and  at- 
tend the  said  stock  while  tbe  same  may  be  in 
the  stock  yards  of  the  carrier,  or  elsewhere, 
awaiting  shipment,  and  while  the  same  is  being 
loaded,  transported,  unloaded  and  reloaded,  and 
to  load,  unload  and  reload  tbe  same  at  sending 
and  transfer  points,  and  whenever  the  same 
may  be  unloaded  and  reloaded  for  any  purpose 
whatever,  and  hereby  covenants  and  agrees  to 
hold  said  carrier  harmless  on  account  of  any 
loss  or  damage  to  the  said  stock  while  being 
so  in  his  charge  and  so  cared  for  and  attended 
to  by  him,  or  his  agents  or  employes,  as  afore- 
said, except  such  damages  as  may  result  from 
the  negligence  of  the  carrier." 

Tbe  plaintiff  had  pleaded,  among  other 
things,  that  this  contract,  which  was  set 
forth  In  the  defendant's  answer,  was  with- 
out consideration,  and  void;  but  this  Issue 
was  not  submitted  to  the  jury,  the  court  in 
his  charge  assuming,  in  effect,  that  tbe  car- 
rier would  lie  liable  for  the  consequences  of 
any  negligence  on  Its  part  in  a  failure  to  un- 
load the  cattle,  and  as  it  seems  to  us  this 
view  Is  correct  In  fact,  neither  the  plaintiff 
nor  any  one  for  blm  accompanied  the  ship- 
ment, and  tbe  billing  had  indorsed  upon  its 
face  that  no  caretaker  was  in  cluurge.  So 
that  it  may  be  gravely  doubted  whether  tbe 
provision  of  the  contract  pleaded  was  in 
any  event  In  contemplation  of  the  parties  as 
an  operative  provision;  but,  whether  so  or 
not,  the  provision  on  its  face  did  not  exempt 
appellant  from  damages  that  might  result 
from  its  own  negligence,  as  indeed  under  our 
statute  could  not  be  legally  done,  and,  even 
though  it  be  assumed  tbat  the  appellee  con- 
tracted to  unload  his  cattle  at  Boyd,  It  was 
nevertheless  the  duty  of  the  carrier,  when  it 
found  that  the'  plaintiff  was  not  there  to  re- 
ceive his  cattle  and  to  unload  them,  to  ex- 
ercise at  least  ordinary  care  to  preserve  them 
from  injury  until  tbe  plaintiff  could  be  noti- 
fied of  their  arrival,  and  if,  under  all  of  the 
drcumstanoes,  ordinary  care  would  have  re- 
quired the  imloftdlng  of  the  cattle,  the  fail- 
ure to  do  so  would  constitute  negligence  for 
the  proximate  results  of  which  appellant 
would  be  liable  under  the  law.  True,  the 
plaintiff  himself  may  or  may  not  have  been 
guilty  of  negligence  in  his  failure  to  be  pres- 
ent and  unload  the  cattle,  and  that  such 
negligence  contributed  to  the  damages,  in 
part  at  least;  but  that  question  relates  to 
the  defendant's  plea  of  contributory  negli- 
gence, which  is  an  altogether  different  issue 
from  tbe  Issue  of  appellant's  negligence. 


[1, 3]  We  think  the  «Murt,  however,  did 
err,  as  presented  in  appellant's  ninth  assign- 
ment, lii  refusing  to  give  to  tbe  jury  the  fol- 
lowing specially  requested  instruction,  viz.: 

"Gentlemen  of  the  jury,  if  you  believe  from 
the  evidence  that  the  plaintiff  was  negligent  in 
failing  to  appear  and  imload  or  take  his  said 
cattle  promptly  away  from  defendant's  depot, 
and  that  the  said  cattle  were  thereby  injured  or 
damaged,  you  are  instructed  that  the  plaintiff 
cannot  recover  for  any  such  injury  or  dama$;e 
so  occasioned,  and  you  will  not  assess  any  such 
damage  so  occasioned,  If  any,  against  the  de- 
fendant." 

As  it  seems  to  us,  the  evidence  raised  this 
issue.  Plaintiff's  agent,  Plaxlco,  ordered  the 
cattle  to  go  out  on  the  first  train  leaving  Ft 
Worth,  and  they  went  out  on  that  train  at 
an  hour,  which  in  the  ordinary  conrse  of 
transportation  would  bring  them  into  Boyd 
at  4:30  o'clock  of  tbe  same  morning.  The 
evidence  tended  to  show  that  plaintiff  lived 
near  Boyd,  and  must  have  known  that  it 
was  a  night  station,  and  that  In  following  its 
usual  course  of  business  the  appellant  com- 
pany would  have  no  one  there  to  recdve  the 
cattle.  No  evidence  is  pointed  out  that 
Plaxlco,  plalntUTs  shipping  agent  or  the 
commission  company,  either  did  or  did  not 
notify  the  plaintiff,  or  the  night  agent  of  ap- 
pellant at  Boyd,  9t  the  hour  of  shipment 
So  that,  as  stated,  we  think  it  should  have 
been  left  for  the  jury  to  determine  whether, 
under  all  of  the  circumstances,  plaintiff,  in 
the  exercise  of  ordinary  care,  should  have 
been  present  to  receive  and  unload  bis  cattle. 
The  Issue  was  not  otherwise  submitted,  and 
because  of  the  court's  failure  in  this  respect 
we  think  the  judgment  must  be  reversed. 

[4-1]  We  should,  perhaps.  In  view  of  the 
reversal,  notice  some  other  questions  not  suf- 
ficiently disposed  of  in  what  we  have  already 
said.  Tbe  plaintiff  offered  the  testimony  of 
one  McGonigal,  to  the  effect  tbat  it  was  tbe 
custom  of  the  defendant  company,  wUle 
be  was  acting  as  its  agent  from  about  tbe 
year  1906  until  and  during  the  year  1912,  to 
unload  cattle  shlpi)ed  to  Boyd  when  unac- 
companied by  caretakers.  The  court  receiv- 
ed this  testimony  over  the  objection  of  the 
defendant  that  It  was  Immaterial,  Incom- 
petent and  that  the  testimony  did  not  cover 
the  i>erlod  in  question,  which  was  In  1915^ 
some  two  years  after  McGonigal  ceased  to  be 
tbe  agent  at  Boyd.  It  may  be  doubted 
whether  the  practice  indicated  by  the  witness 
can  properly  be  designated  as  a  "custom,"  in 
the  sense  in  which  it  Is  ordinarily  used  In 
treating  tbat  subject  It  seems  more  In  the 
nature  of  a  simple  practice  or  regulation  on 
appellant's  part  of  doing  business  at  Boyd 
during  the  period  covered  by  tbe  testimony  of 
the  witness.  Ordinarily,  a  custom  once 
shown  to  exist  Is,  in  tbe  absence  of  testimony 
showing  its  abrogation,  presumed  to  continue. 
1  Jones  on  Evidence,  i  68e,  p.  288 ;  d  Encyc 
of  Evidence,  p.  91S.  Appellee's  Insistence, 
therefore,  that  the  objection  that  the 
mony  did  not  cover  the  period  In  controvei 
goes  rather  to  the  w^ht  of  ths  testimony 
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than  to  its  acUnlssibUity,  seems  well  ground- 
ed. l%e  testimony,  however,  was  incom- 
petent to  abrogate  the  express  terms  of  a  con- 
tract to  otherwise  do,  If  In  fact  the  plaintiff, 
upon  a  sufficient  consideration,  executed  an 
operative  contract  to  unload  his  cattla  It 
was  likewise  Incompetent  as  against  appel- 
lant on  the  Issue  of  its  negligence  in  a  fail- 
ure to  unload  the  cattle  at  Boyd.  In  this  re- 
spect the  Issue  was  not  what  had  theretofore 
been  the  practice  of  appellant,  but  what, 
under  all  of  the  drcumetances  of  the  present 
shipment  was  required  of  appellant  In  the  ex- 
ercise of  ordinary  care.  Possibly  the  testi- 
mony was  admissible  on  the  issue  of  plaln- 
tUTs  contributory  negligence.  If  any,  though 
we  need  not  determine  this  question,  as  the 
point  has  neither  been  presented  nor  argued. 

The  testimony  of  the  plaintiff  complained 
of  in  appellaiit'8  second  and  third  assign- 
ments of  error  relating  to  the  extent  of  the 
damages  done  to  his  cattie  seems  to  us  to 
be  fairly  within  the  rulings  made  in  the 
cases  of  Railway  Oo.  v.  Eastln  &  Knox,  39 
Tex.  Ctv.  App.  579,  88  S.  W.  630;  O.  R.  I.  & 
G.  Ry.  Oo.  T.  HalseU,  35  Tex.  OIt.  App.  126, 
80  S.  W.  140;  M..  K.  ft  T.  Ry.  Co.  v.  Cauble, 
174  S.  W.  880 ;  M.,  K.  ft  T.  Ry.  Ca  v.  Word,  61 
Tex.  Cav.  App.  206.  Ill  S.  W.  763.  At  least 
under  the  circumstances  shown  and  under 
the  court's  charge,  no  reversible  error  in  this 
respect  is  shown. 

No  other  question  is  presented  that  we 
deem  it  necessary  to  notice;  but  the  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed, for  the  error  noted. 


OSVALD  V.  WILLIAMS.    (No.  123.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 
AprU  20,  1916.) 

1.  APFEABANCK  ^3>9(S)— GiXNKBAI.  OB  SPECIAI.. 

Under  Rev.  St.  1879,  art.  1243,  providing 
that  when  the  citation  or  service  thereof  Is 
quashed  on  motion  of  defendant,  the  case  may  be 
continaed  for  the  term,  but  the  defendant  shall 
be  deemed  to  have  entered  his  appearance  to  the 
succeeding  term  of  court,  a  special  appearance  of 
defendant  in  motion  to  attack  a  service-  has  the 
same  effect  as  a  general  appearance. 

(Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  |  44;  Dec.  Dig.  iS=»9(3).] 

2.  Affkasamox  «=»24(1)  —  Obnerai,  ob  Spb- 

OIAI. 

Although  there  has  been  no  service  of  process 
upon  him,  or  void  service  without  the  state,  the 
appearance  of  a  nonresident  defendant  operates 
as  an  appearance  for  all  pnrpoaes  at  the  snc- 
ceeding  term  of  the  eonrt  under  Rev.  St.  1879, 
art.  1243,  and  confers  jurisdiction  over  his  per- 
son, although  such  appearance  be  expressly  lim- 
ited to  urging  plea  to  the  jurisdiction  over 
his  person;  and  when  a  nonresident  defendant 
answers  to  the  merits  solely  in  the  event  that 
the  court  shall  overrule  his  plea  to  the  juris- 
diction, and  the  plea  to  the  jurisdiction  is  over- 
ruled, the  court  acquires  jurisdiction  of  his  per- 
son. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  U  118,  119.  12S-125;  Dec.  Dig.  «=» 
24(1).] 


8.  Mastkr  and  Sebvant  ^=>6  —  Actions  fOB 
Compensation — Evidenck  of  Contract. 
In  action  on  a  contract  for  compensation  for 
services,  evidence  held  to  show  that  such  con- 
tract was  made, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  6;  Dec.  Dig.  <8=>6.] 

4.  PiXADiNO  «=3248(4)  — AiutunMENT  —  New 

Cause  ok  Action. 
A  complaint,  in  action  for  services  in  locat- 
ing timber  in  a  certain  county,  is  not  changed  to 
a  new  cause  of  action  by  an  amendment  alleging 
that  the  timber  was  to  be  in  plaintiff's  neiKhbor- 
hood. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  EHg.  II  701-706,  708%;  Dec.  Dig.  <S=> 
248(4).] 

Appeal  from  Sabine  County  Court;  J.  B. 
Lewis,  Judge. 

Action  by  M.  H.  Williams  against  Qeor^e 
Osvald.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

See,  also,  169  S.  W.  185. 

Hamilton  &  Hamilton  and  W.  F.  Good- 
rich, all  of  Hemphill,  for  appellant  J.  W. 
Mlnton,  of  HemphlU,  for  appellee. 

BROOKE,  J.  This  suit  was  filed  by  Wil- 
liams, plaintiff  in  the  lower  court,  against  the 
defendant,  Osvald,  wbo  resided  in  Sabine 
parish.  La.  The  allegations  were  that  about 
the  Ist  day  of  January,  1912,  the  defendant 
entered  Into  an  oral  contract  with  the  plain- 
tiff, by  which  the  plaintiff  obligated  himself 
to  assist  the  defendant  In  locating  and  pur- 
chasing oak  trees  suitable  for  making  staves. 
In  Sabine  county,  and  to  furnish  the  defend- 
ant Information  as  to  the  location  of  oak 
timber  suitable  for  making  staves,  and  advis- 
ed the  defendant  of  the  names  of  the  owners 
of  such  oak  Umber,  which  defendant  desired 
to  purchase  for  the  purpose  of  making  staves, 
and  that  the  defendant  agreed  for  Huch  serv< 
ices  to  pay  the  sum  of  10  cents  per  tree  to  the 
plaintiff.  The  case  was  tried  in  the  lower 
court,  and  appealed  to  the  Court  of  Civil  Ap- 
peals at  Galveston,  which  reversed  and  re- 
manded the  case  (169  S.  W.  185),  and  upon 
its  return,  the  plaintiff  amended  his  petition, 
as  follows: 

"That  on  or  about  the  Ist  day  of  January. 
1912,  defendant  entered  into  an  oral  contract 
with  plaintiff,  by  which  he  obligated  himself  to 
assist  the  defendant  in  locating  and  purchasing 
oak  trees  suitable  for  making  staves  in  Sabine 
county  tn  the  community  in  which  he  resided 
(italics  ours),  and  to  furnish  the  defendant  with 
information  as  to  the  location  of  oak  timber  suit- 
able for  making  staves,  and  to  advise  the  de- 
fendant of  the  names  of  the  owners  of  such  oak 
timber,  in  the  neighiorhood  in  tohich  he  resided 
(italics  ours),  etc.,  for  which  defendant  agreed 
with  plaintiff  to  accept  such  service  and  pay 
therefor  the  snm  of  10  cents  per  tree  to  the  plain- 
tiff, for  all  the  oak  timber  purchased  by  the  de- 
fendant tn  the  neighhorhood  in  lehich  plaintiff 
resided." 

The  case  was  tried  before  the  court,  and 
resulted  In  a  Judgment  for  the  plaintiff,  M.  H. 
Williams,  tor  the  sum  of  J123.50.  From  this 
Judgment  appellant  has  perfected  his  appeal. 
However,  it  may  be  observed  that  a  writ  of 
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attachnient  was  sued  out  In  the  beginning  of 
the  suit,  and  levied  on  property  of  the  de- 
fendant found  In  Sabine  county,  Tex.;  that 
upon  a  final  trial  in  the  county  court  of 
Sabine  county,  the  attachment  was  quashed. 
The  defendant  appeared,  filed  a  motion  to 
quash  the  attachment,  and  answered  by  gen- 
eral and  special  exceptions,  and  general  de- 
nial, and  cross-action,  asking  Judgment 
against  the  plaintiff  In  the  sum  of  $125  for 
the  lllegnl  suing  out  of  the  attachment. 

[1]  By  his  first  assignment,  appellant  chal- 
lenges the  action  of  the  court  below  In  forc- 
ing him  to  answer  after  the  writ  of  attach- 
ment had  been  quashed,  contending  that  the 
court  only  had  Jurisdiction  over  the  person 
ot  defendant  by  reason  of  the  attachment 
writ.  It  has  been  held  when  the  defendant 
appeared  and  excepted  to  the  Jurisdiction  of 
the  court,  and  moved  to  quash  the  attach- 
ment, stating  that  he  appeared  for  the  pur- 
poses expressed  therein  alone,  and  in  his  oth- 
er answer,  he  stated  that  it  was  filed  without 
any  intention  of  waiving  his  other  plea,  and 
that  he  thus  answered  to  the  merits  only  in 
the  event  they  should  be  overruled,  that  this 
pleading  of  the  defendant  entered  his  appear- 
ance and  gave  the  court  Jurisdiction  over  his 
person.  Grlzzard  v.  Brown,  2  Tex.  Civ.  App. 
584,  22  S.  W.  252.  Article  1243,  Revised 
Statutes  1879,  provides: 

"When  the  citation,  or  service  thereof,  is 
quashed,  on  motion  of  the  defendant,  the  ease 
may  be  continued  for  the  term,  but  the  defend- 
ant shall  be  deemed  to  have  entered  his  appear- 
ance to  the  succeeding  term  of  the  court."  York 
V.  State,  73  Tex.  651,  11  S.  W.  809. 

Under  this  act  it  is  held  that  Jt  gave  to  a 
special  appearance  of  defendant,  for  the  pur- 
IKJse  of  objecting  to  the  service  of  citation 
■upon  hlni,  the  effect  of  a  general  appearance 
to  the  succeeding  term  of  the  court.  I.  &  6. 
N.  Ry.  Co.  V.  Brett,  61  Tex.  483^86;  Jones 
V.  Keith,  22  S.  W.  773;  Texas,  etc.,  Ry.  Co. 
V.  Childs,  40  S.  W.  41,  42.  This  statute  intro- 
duced a  change  in  the  practice  of  this  state. 
It  gave  to  a  special  appearance  of  defendant, 
made  in  his  motion  attacking  the  service,  the 
same  effect  as  would  have  followed  a  general 
appearance,  prior  to  its  enactment  ^tna 
Life  Ins.  Co.  v.  Hanna,  81  Tex.  487,  17  S. 
W.  35. 

It  was  also  held  that  it  is  not  the  fact  that 
the  motion  to  quash  the  citation  of  service  is 
sustained  or  overruled  which  operates  as  an 
appearance,  but  it  is  the  fact  that  a  defend- 
ant appears  and  asks  an  adjudication,  which 
makes  the  appearance.  Fairbanks  &  Co.  v. 
Blum,  2  Tex.  Civ.  App.  479,  21  S.  W.  1009. 

It  has  also  been  held  that  whenever  the 
service  of  a  proper  process  will  clothe  the 
court  with  Jurisdiction  over  the  person  of  the 
defendant,  then  that  which  is  deemed  in  law 
an  apimarance  by  the  defendant  will  confer 
on  the  court  a  like  power.  York  v.  State,  73 
Tex.  631,  11  8.  W.  869. 

[2]  Although  tliere  has  been  no  service  of 
process  upon  him,  or  void  service  upon  him 
without  the  state,  the  appearance  of  a  non- 


resident defendant  operates  as  an  appearance 
for  all  purposes  at  the  sacoeedlng  term  of 
the  court,  and  confers  JnrisdlctloD  over  his 
person.  Schneider  v.  Gray,  7  Tex.  Civ.  App. 
25,  26  S.  W.  640;  Penfield  v.  Harris,  7  Tex. 
Civ.  App.  669,  27  S.  W.  762;  Loeb  v.  Crowe, 
15  Tex.  av.  App.  537,  40  S.  W.  606;  Cossldy 
V.  Willis,  38  Tex.  CIt.  App.  289,  78  S.  W.  40; 
Lucas  V.  Patton,  49  Tex.  Civ.  App.  62,  107 
S.  W.  1143 ;  Evans  t.  Breneman,  46  S.  W.  80. 

The  rule  applies,  although  such  appear- 
ance be  expressly  declared  to  be  limited  to 
the  sole  purpose  of  urging  plea  to  the  Jaris- 
diction  of  the  court  over  his  person,  and  when 
a  nonresident  defendant  answers  to  the  mer- 
its solely  in  the  event  that  the  conrt  shall 
overrule  his  plea  to  the  jurisdiction,  and  the 
plea  to  the  Jurisdiction  is  overruled,  the 
court  acquires  Jurisdiction  of  bis  person. 
Lfles  v.  Woods  &  Co.,  68  Tex.  416;  Piedmont 
lAIe  Ins.  Go.  v.  Fitzgerald,  1  White  &  W. 
Civ.  Gas.  Ct.  App.  1 1346;  Pace  t.  Patter,  20 
S.  W.  928. 

In  the  case  of  Green  t.  Hill,  4  Tex.  465, 
plaintiff  sued  out  an  original  attachment, 
but  did  not  pray  for  personal  service.  The 
court  having  quashed  the  attachment  on  mo- 
tion, the  defendant,  who  bad  come  In  vrithoat 
service,  and  filed  an  answer  to  the  petition, 
first,  for  general  denial  of  all  mattctrs  and 
things  In  the  petition,  and,  second,  set-off  in 
reconvention,  moved  the  court  to  dismiss  the 
suit,  held  that,  had  the  defendant  not  filed 
his  answer,  the  motion  should  have  been  sus- 
tained, but,  as  It  was,  the  motion  was  prop- 
erly  refused. 

It  was  also  held  that,  where  the  plaintiff 
and  defendant  were  nonresidents,  and  the 
suit  was  commenced  by  attachment,  the  de- 
fendant having  appeared  and  answered  to 
the  merits  and  obtained  a  continuance,  after- 
wards the  attachment  was  quashed,  and  the 
defendant  moved  to  dismiss  the  suit  for  want 
of  Jurisdiction,  he  had  submitted  to  the  ex- 
ercise of  Jurisdiction  over  his  person.  Camp- 
bell V.  WUson,  6  Tex.  379;  Primrose  v.  Bod- 
en.  14  Tex.  1.' 

We  are  of  the  opinion  that  there  was  no 
error  in  the  court's  action,  and  that  it  had 
Jurisdiction  over  the  iwrson  of  the  defend- 
ant. 

The  third,  fourth,  fifth,  sixth,  seventh,  and 
eighth  assignments  complain  of  the  action 
of  the  court  in  its  findings  on  the  facts. 
We  have  examined  the  record  closely,  and 
find  that  there  is  evidence  to  support  the  find- 
ings of  the  court,  and  we  are  not  disposed  to 
disturb  the  same.  Therefore  these  assign- 
ments are  overniled. 

The  ninth  assignment  complains  that  the 
court  committed  error  as  a  matter  of  law  in 
allowing  Williams  commission  on  the  1,035 
oak  trees  at  10  cents  per  tree,  together  with 
$20  attorneys'  fees 'and  costs  of  suit.  There 
is  testimony  to  si^iport  both  findings,  and 
this  assignment  is  therefore  overruled. 

[3]  By  the  eleventh  assignment  of  error, 
the  action  of  the  lower  court  is  assailed 
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rendering  Judgment  against  the  defendant 
for  the  sum  of  $103.50,  together  with  Inter- 
est and  attorney's  fees,  because  It  is  con- 
tended that  the  evidence  was  that  the  minds 
of  the  parties  did  not  meet  in  making  the 
contract,  as  alleged.  The  testimony  of  M. 
H.  Williams,  which  was  corroborated  by  Rol>- 
ert  Williams,  who  was  present  when  the  al- 
leged contract  was  made,  was  to  the  effect: 
That  one  Sebastian  Clnkovlc  came  to  Iiis 
house  and  told  him  he  was  the  agent  of  Mr. 
George  Osvald,  and  wanted  to  buy  for  Mr. 
Osvald  all  the  oak  trees  suitable  for  making 
staves  that  he  could  get,  and  told  him  that 
he  .would  give  him  10  cents  per  tree  for  all 
the  trees  he  could  buy  and  work  up  Into 
staves  in  the  neighborhood  where  he  lived, 
and  asked  if  he  would  help  and  assist  them 
in  buying  the  timber  and  let  them  have  the 
timber  he  had  under  contract,  and  he  told 
them  that  he  would  accept  that  proposition, 
and  help  them,  and  let  them  have  what  tim- 
ber he  controlled.  That  he  made  a  trade  for 
Mr.  Wright's  timber,  and  Mr.  Osvald  bought 
it;  that  is,  marked  it  up  and  paid  Urn  10 
cents  per  tree.  That  he  also  traded  for  some 
timber  for  Mr.  Osvald  for  Mr.  Neal,  Mr.  Al- 
ford,  and  Mr.  Reeves,  and  that  he  was  paid 
his  commission  promptly,  ten  cents  per  tree. 
That  he  heard  later  that  they  had  cut  more 
of  Mr.  Reeves'  timber  than  he  had  received 
commission  on.  In  making  this  trade  with 
Mr.  Osvald  it  was  understood  that  if  he 
bought  any  oak  trees  from  Williams,  he  was 
not  to  pay  the  commission  of  10  cents  j^r 
tree,  and  that  he  did  buy  some  trees  from 
him;  that  is,  on  his  land.  That  they  also 
I>ought  the  timber  on  286  acres  of  land,  a 
part  of  the  James  Mason  league,  about  1% 
miles  from  where  Williams  lived,  from  Mr. 
W.  W.  LawsoD,  and  worked  up  the  trees  into 
staves,  but  did  not  pay  him  his  commission ; 
and  that  he  waited  some  time  and  met  Mr. 
Osvald  and  asked  him  if  he  .was  going  to 
pay  him  for  the  Lawson  trees,  and  also  ask- 
ed him  how  many  trees  they  had  worked  up, 
and  that  Osvald  said  there  were  400  trees 
worked  up  on  the  Lawson  tract;  and  that 
Mr.  Sebastian  Clnkovlc  would  be  over  the 
next  week  and  pay  him,  but  that  he  was  not 
paid ;  and  that  he  went  and  got  Jeff  Vlckers ; 
and  that  he  and  Vickers  counted  the  trees 
that  had  been  worked  up,  and  they  had  cut 
1,035  trees ;  and  that  he  considered  he  owed 
him  under  the  trade  and  contract  the  sum 
of  $103.50;  and  that  he  brought  suit  in  the 
justice  court  of  precinct  No.  8,  Sabine  couu- 
ty,  Tex.  That  he  employed  Mr.  J.  W.  Mlnton 
to  bring  this  suit,  and  would  have  to  pay 
bim. 

The  testimony  of  3.  W.  Mlnton  .was  as  fol- 
lows: 

"I  made  legal  demand  upon  the  defendant  for 
plaintiff  more  than  30  days  before  the  filinK  of 
the  case  in  the  justice  court  of  precinct  No.  8  in 
Sabine  county  for  the  amount  sued  for  here,  as 
required  by  law  in  such  cases.    Twenty  dollars 


is  a  reasonable  fee  for  representing  the  plain- 
tiff in  this  case." 

It  is  impossible  for  us  to  know  what  was 
in  the  minds  of  the  parties,  except  from 
statement  of  the  witnesses.  From  the  tes- 
timony of  the  Wllliamses,  father  and  son, 
which-  the  court  that  tried  the  case  seems  to 
have  relied  upon,  the  contract  was  plain  and 
simple,  and  no  apparent  reason  exists  why 
any  ordinary  mind  should  not  comprehend 
the  terms  of  the  agreement'  Therefore,  as 
the  trial  court  gave  credence  to  the  testi- 
mony, and  as  the  witnesses  were  present, 
and  it  being  its  province  to  pass  upon  their 
credibility,  we  are  unwilling  to  disturb  Its 
findings.  This  assignment  is  therefore  over- 
ruled. 

[4]  More  than  two  years  elapsed  from  the 
time  of  the  filing  of  the  original  petition,  and 
the  first  amended  original  petition,  and  it 
is  earnestly  insisted  that  the  first  amended 
original  petition  set  up  a  netw  and  different 
cause  of  action.  It  will  be  noted  that  the 
only  difference  practically  between  the  alle- 
gations of  the  original  and  the  first  amended 
original  petition  is  the  additional  allegation 
that  the  timber  was  not  only  to  be  in  Sabine 
county,  but  that  it  was  to  be  in  the  neighbor- 
hood in  which  plaintiff  resided.  We  do  not 
believe  that  either  the  authorities  or  sound 
reason  sustain  the  contention  of  the  appel- 
lant Instead  of  a  new  and  different  cause 
of  action,  the  first  amended  original  petition 
was  between  the  same  parties,  for  the  same 
consideration,  and  in  all  respects  identical 
save  and  except  as  above  set  out.  Therefore 
we  are  constrained  to  hold  that  it  was  not 
a  new  and  different  cause  of  action  from 
that  pleaded  in  the  original  petition.  We  are 
not  unmindful  of  the  opinion  handed  down 
by  the  Court  of  Civil  Appeali^at  Galveston  in 
this  case,  reported  in  160  S.  W.  185,  and  we 
do  not  understand  that  there  is  any  conflict 
between  the  principles  announced  In  that 
case  and  the  principle  here  announced.  The 
court  in  that  case  says : 

"It  is  well  settled  that  facts  not  alleged,  though 
proved,  cannot  form  the  basis  of  a  judgment, 
*  *  •  and  that  a  judgment  not  responsive  to 
the  pleadings  will  be  set  aside." 

The  proof  in  that  case  was  Identical  aa 
here;  that  is,  the  contract  embraced  oak  tim- 
ber in  Sabine  county  and  in  the  neighborhood 
where  plaintiff  lived. 

In  deference  to  appellant's  able  brief  and 
argument,  we  have  carefully  considered  all 
matters  raised  by  appellant's  assignments, 
and  while  the  testimony  is,  perhaps,  lacking 
in  some  respects,  still,  as  before  said,  we 
are  not  willing  on  this  account  alone  to  dis- 
turb the  judgment  of  the  lower  court. 

Believing  that  no  reversible  error  has  been 
committed  in  the  trial  of  this  case,  the  ap- 
pellant's asslgmuents  of  error  are  overruled, 
and  the  Judgment  is,  in  aU  things,  affirmed. 
It  is  so  ordered. 
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HAMLET  V.  LBICHT.    (No.  90.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

AprU  27.  1916. 

1.  Appkai  and  Ebbob  <S=»797(3)— Recced  on 
Appeal  —  Motion  to  Dishiss  —  Timb  fob 
Filing. 

Under  rule  8  (142  S.  W.  zi),  as  to  waiver  of 
objections  to  Informalities,  if  motion  to  dismiss 
for  failure  to  file  briefs  in  time  is  not  filed 
within  80  days  after  filing  the  transcript,  it  is 
too  late,  and  will  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3153 ;   Dec.  Dig.  <S=>797(3).] 

2.  Descent  and  Distbibution  €=>119(1) — 
IiiABiUTT  or  Heibs— Note  of  Decedent. 

The  surviving  wife  of  the  deceased  maker  of 
a  note  is  not  personally  liable  thereon,  but  the 
creditor  should  proceed  against  the  property  of 
the  decedent  in  her  hands  to  establish  a  lien 
thereon. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  Ii  224,  433,  434,  438, 
439;    Dec.   Dig.  <S=>119(1).] 

8.  Descent  and  Distbibution  €=>146— Lia- 
bility OF  Heibs— Note  of  Decedent— Ao- 
TI0N9— Petition — Sufficiency. 
A  petition  seeking  recovery  on  a  note  of  de- 
cedent as  against  bis  surviving  wife  is  insuffi- 
cient if  it  fails  to  show  what  specific  property 
of  the  estate  was  received  by  her,  or  that  the 
estate  was  solvent,  or  fails  to  seek  foreclosure 
of  a  lien  on  specific  property  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  i§  608-510;  Dec.  Dig. 
«=9l46.] 

Error  from  Jefferson  Connty  (Tourt;  D. 
P.  Wheat,  Judge. 

Action  by  George  H.  Lelclit  against  Mrs. 
Pauline  Hamlet  From  a  personal  judgment 
by  default  against  defendant,  she  brings  er- 
ror.   Reversed  and  remanded. 

J.  V.  Fleming  and  J.  W.  O'Neal,  both  of 
Beaumont,  for  plaintiff  in  error.  David  E. 
C^Flel,  of  Beaumont,  for  defendant  In  error. 

CONLEJT,  C.  J.  [1]  We  are  confronted 
with  a  motion  to  dismiss  this  appeal,  for  the 
reason  that  briefs  of  plaintiff  in  error  were 
not  filed  within  the  time  prescribed  by  law. 
The  rules  require  motions  of  this  character  to 
be  filed  within  30  days  after  the  filing  of  the 
transcript  in  the  Court  of  Civil  Appeals.  Rule 
8  (142  S.  W.  xl).  The  transcript  was  filed 
in  this  court  November  30,  1915.  The  motion 
to  dismiss  the  appeal,  for  the  reason  above 
stated,  was  not  filed  until  February  23,  1916. 
The  motion,  having  been  filed  too  late,  is 
overruled. 

This  suit  was  originally  instituted  in  the 
county  court  at  law  of  Jefferson  county  by 
Oeorge  H.  Leicht,  defendant  in  error,  against 
Pauline  Hamlet,  a  feme  sole,  plaintiff  in  er- 
ror. The  cause  of  action  was  on  a  promis- 
sory note  executed  by  W.  R.  Hamlet,  deceas- 
ed husband  of  the  plaintiff  in  error,  and  de- 
livered to  Oeorge  H.  Leicht  by  him  during 
his  lifetime.  The  petition  of  defendant  in 
error  alleged  the  execution  of  the  note  and 
its  delivery  by  W.  R.  Hamlet,  and  the  lia- 
bility and  obUgation  of  said  W.  R.  Hamlet 


to  pay  the  same,  according  to  the  face  there- 
of, that  since  the  execution  and  delivery  of 
the  note  the  said  W.  R.  Hamlet  had  depart- 
ed this  life,  without  leaving  any  lawful  heirs 
of  his  body,  or  any  other  heir  at  law  than 
Mrs.  Pauline  Hamlet,  that  there  had  been 
no  administration  and  no  necessity  therefor, 
there  being  no  other  debts  or  obligations 
against  the  said  estate,  tiiat  Mrs.  Pauline 
Hamlet  was  in  possession  of  and  controlling 
and  managing  all  the  properties  of  the  es- 
tate; that  the  note  was  past  due,  and  that 
the  said  Pauline  Hamlet  had  refused  to  pay 
the  same,  and  prayed  for  personal  judgment 
against  her  for  the  amount  of  said  note.  The 
plaintiff  lb  error,  Pauline  Hamlet,  filed  an 
answer,  consisting  of  a  general  demurrer  and 
general  denial. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  resulted  In  a  personal  judg- 
ment by  default  against  Mrs.  Pauline  Hamlet 
for  the  amount  of  the  note  sued  on,  principal, 
interest,  and  attorneys'  fees,  and  costs  of 
court.  From  this  judgment  she  has  perfected 
a  writ  of  error  to  this  court,  and  the  Judg- 
ment Is  now  before  us  for  revision. 

[2]  The  first  assignment  of  error  attacks 
the  court's  action  in  rendering  judgment  in 
personam  against  her,  and  in  not  sustaining 
the  general  demurrer  to  the  petltiou.  This 
assignment  is  well  taken,  and  wUl  be  sus- 
tained. 

The  plaintiff  in  error  is  not  personally  lia- 
ble on  said  note.  Heirs,  devisees,  and  lega- 
tees who  receive  property  belonging  to  an 
estate  against  which  unpaid  claims  exist 
do  not  thereby  become  personally  liable  to 
the  claimants  for  the  value  of  the  proper- 
ty so  received;  the  remedy  being  to  enforce 
a  lien  against  the  proper^  in  their  hands. 
In  a  case  of  this  kind  the  petition  should 
Show  what  specific  property  came  Into  the 
hands  of  the  plaintiff  In  error,  so  that  a  lien 
may  be  fixed,  if  other  conditions  exist  which 
authorize  it,  on  such  property,  and  that  a 
proper  judgment  might  be  entered  for  the 
foreclosure  of  such  lien.  Blinn  t.  McDonald, 
92  Tex.  604,  46  S.  W.  787,  48  S.  Wl  571,  50 
S.  W.  931. 

[3]  The  petition  in  this  case  does  not  set 
out  any  specMc  property  received  by  the 
plaintiff  In  error  from  the  estate  of  her  de- 
ceased husband,  nor  does  It  In  terms  allei:e 
that  she  received  any  property  of  any  kind, 
nor  the  value  of  same,  nor  that  said  estate 
was  solvent,  nor  does  It  seek  to  fix  or  fore- 
close a  lien  on  8a<^  property,  but  prays  for 
a  personal  Judgment  against  the  plaintiff  in 
error  for  the  full  amount  of  the  note.  It  Is 
wholly  lacking  In  the  essentials  necessary 
to  authorize  a  suit  of  this  character  against 
plaintiff  in  error. 

Although  the  petition  alleges  that  W.  B. 
Hamlet  died  intestate,  leaving  Mrs.  Hamlet 
as  sole  heir,  that  there  bad  been  no  adminis- 
tration on  his  estate,  and  no  necessity  there- 
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for,  and  tbat  the  debt  sued  on  was  the  only 
debt  against  the  estate,  yet  in  the  trial  of 
this  cause  the  defendant  In  error  Introduced 
the  deposition  of  Krs.  Hamlet,  in  which  she 
testified,  among  other  things: 

"W.  R.  Hamlet  departed  this  life  November 
17..  1913.  •  »  •  W.  E.  Hamlet  left  a  will 
at  his  death  which  made  me  the  erecntriz  and 
sole  or  partial  devisee  of  nil  of  his  estate.  He 
did  not  have  a  home  at  the  time  of  his  death, 
nor  did  he  have  any  land  at  the  time.  •  *  • 
I  cannot  tell  what  debts  were  due  by  W.  R. 
Hamlet  or  this  estate,  except  from  the  memoran- 
dum contained  in  the  inventory.  •  •  •  Mr. 
Hamlet  did  not  leave  an  estate  perfectly  solvent, 
and  in  valne  amounting  to  more  than  sufficient 
to  have  discharged  any  and  all  indebtedness 
owed  by  him,  without  taking  into  account  the 
exemptions  claimed  by  myself  as  the  surviving 
widow." 

It  Is  therefore  to  be  seen  that  even  such 
allegations  as  were  made  In  the  petition  are 
not  sustained  by  the  proof. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded ;  and  it  is  so  ordered. 


McDonald  v.  .iisTNA  life  ins.  co.  of 

HARTFORD,  CONN.    (No.  7182.) » 

{Court  of  Civil  Appeals  of  Texas.     Oalveston. 

May  25,  1016.    Rehearing  Denied 

June  29,  1916.) 

1.  Appeal  and  Ebbob  ®=3lOC6  —  Habuless 

ErROB.— iNSTBUCnONS. 

Where  the  beneficiary  gave  a  receipt  in  full 
of  two  life  policies  which  recited  that  she  vol- 
untarily made  and  understood  the  settlement 
for  one-half  their  face  value,  the  Question  wheth- 
er her  relatives,  who  negotiated  the  compromise, 
were  her  authorized  agents,  is  immaterial,  so 
that  an  instruction  that  they  were  her  agents, 
even  if  erroneous,  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  4220;    Dec.  Dig.  «8=»106e.] 

2.  INSTJBANOB  €=3579— Life  Insubance— Com- 
PBomsE — Good-Paith  Coniboverst. 

All  that  is  required  to  validate  a  compromise 
on  a  life  policy  is  that  the  beneficiary  under- 
stand the  settlement  and  that  the  insurer  act  in 
good  faith  in  disputing  the  claim,  and  the 
ground  of  dispute  need  not  be  brought  home  to 
the  beneficiary. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  K  1417,  1419;    Dec.  Dig.  «=>579.] 

3.  Afprai,  and  Erbob  ^bIOCC  —  Habicless 
Erbob— Instbuctions. 

Where  the  beneficiary  gave  a  receipt  in  full 
of  two  life  policies  which  recited  that  she  vol- 
untarily made  and  understood  the  settlement 
for  one-half  their  face  valne,  the  question  wheth- 
er the  controversy  between  the  insurer  and  her 
relatives  as  to  the  cause  of  insured's  death  was 
to  be  considered  as  if  between  herself  and  the 
insurer  was  immaterial,  and  an  instruction  that 
it  should  be  so  considered  was  without  prejudice. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4220;   Dec.  Dig.  «S=»1066.] 

Appeal  from  District  Court,  Oalveston 
County;   Robt  O.  Street,  Judge. 

Action  by  Mrs.  Minnie  E.  McDonald 
against  tl>e  Mtn&  Life  Insurance  Company 
of  Hartford,  Conn.  Judgment  for  defendant, 
and  plaintiff  apx>cals.    Affirmed. 

King  &  Hughes,  of  Galveston,  Harry  Tom 
King,  of  AbUene,  and  H.  C.  Hughes  and  R.  L. 


Pillow,  Jr.,  both  of  Galveston,  for  appellant 
Baker,  Botts,  Parker  ft  Garwood  and  Jno. 
C.  Townes,  Jr.,  all  of  Houston,  and  W.  T. 
Armstrong,  of  Oalveston,  for  appellee. 

PLEASANTS,  C.  J.  This  suit  was  brought 
by  appellant  against  the  appellee  to  recover 
upon  two  insurance  policies  for  the  sum  of 
$8,750  each  issued  by  appellee,  and  by  which 
it  insured  appellee's  deceased  husband,  John 
C.  McDonald,  against  death  by  accidental 
means  In  the  sums  named  in  said  policies. 

The  plalntitTs  original  petition  set  up  the 
policies  and  set  up  Ihe  death  of  the  Insured 
on  the  8th  day  of  December,  1914,  by  acci- 
dental means,  to  wit,  from  gas  asphyxiation. 
Said  petition  gave  credit  for  one-half  of  the 
principal  sum  paid  to  the  plaintiff,  and  ask- 
ed Judgment  for  the  balance,  $8,750,  together 
with  12  per  cent,  penalties  and  an  attorney's 
fee  of  $2,600. 

Defendant  in  its  first  amended  original  an- 
swer admitted  the  issuance  of  the  policies 
and  the  death  of  the  insured,  but.  denied  the 
cause  of  the  death,  alleging  that  same  was 
not  due  to  an  accident,  but'  to  natural  causes. 
It  also  set  up  the  insurer's  right  to  an  au- 
topsy, the  failure  of  the  plaintiff  to  permit 
an  autopsy,  and  the  forfeiture  of  the  policlea 
thereby,  and  further  alleged,  among  other 
defenses,  that  they  bad  paid  $8,750  in  full 
and  final  settlement  of  all  claims  due  under 
the  policies  as  a  compromise  thereof,  and 
that  there  was  nothing  due  from  the  defend- 
ant to  the  plaintiff  on  account  of  said  set- 
tlement and  adjustment,  attacking  a  release 
to  the  answer  which  recited  full  settlement 
of  the  two  policies  for  the  sum  of  $8,750, 
said  release  being  dated  January  4, 1916,  and 
In  that  connection  set  up  that  the  negotia- 
tions leading  up  to  the  settlement  were  car- 
ried on  by  P.  B.  Eyler,  representing  the  de- 
fendant, and  J.  W.  Carson  and  Capt.  Robert- 
son, representing  the.  plaintiff;  that  said 
parties  were  agents  of  the  plaintiff  authoriz- 
ed to  represent  her  in  said  negotiations; 
that  the  agent  of  the  defendant,  after  in- 
vestigating the  facts  surrounding  the  death 
of  Mr.  McDonald,  reached  the  conviction 
that  be  did  not  die  from  accidental  causes, 
and  urged  said  defense  prior  to  the  making 
of  said  settlement  in  good  faith  bellevlug 
it  to  be  a  substantial  defense  or  a  doubtful 
question ;  that  a  dispute  or  controversy  as  to 
the  liability  of  the  defendant  company  was 
raised ;  and  that  said  controversy  was  bona 
fide,  and  ^as  maintained  in  good  faith  upon 
the  part  of  said  Byler  and  the  said  defend- 
ant. They  also  set  up  the  intemperance  of 
the  deceased. 

Plaintiff  by  first  supplemoital  petition  set 
up  the  facta  in  regard  to  the  autopsy,  which, 
Iiowever,  was  not  made  an  issue  in  the  trial 
of  the  case.  She  denied  that  there  was  any 
good  faith  In  the  contention  that  her  hus- 
band liad  not  died  from  accidental  means 
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or  that  said  defense  was  bona  fide  or  set  up 
In  good  faltb.  She  further  denied  that  Roib- 
ertson  and  Carson  were  her  agents,  and  stat- 
ed that  they  were  not  directed  or  appointed 
by  her  to  make  any  settlement  with  the 
insurance  company;  that  she  was  never  at 
any  time  informed  as  to  what  took  place 
between  Robertson,  Carson,  and  Eyler,  and 
could  not  and  did  not  ratify  the  transaction 
between  them  and  Eyler.  She  admitted  that 
she  signed  a  rriease,  but  set  up  that  the 
amount  due  her  was  a  liquidated  demand, 
and  that  the  insurance  company  was  at  the 
time  of  said  settlement  and  at  all  times  due 
her  $17,500,  and  that  the  $8,750  was  simply 
a  payment  upon  same,  and  tliat  there  was  no 
consideration  for  said  release. 

By  flrst  supplemental  answer  defendant 
denied  the  matters  and  things  set  up  in  the 
foregoing  pleadings  of  the  plaintifF,  and  es- 
pecially denied  that  the  plaintiff  was  without 
knowledge  of  the  negotiations  between  Eyler, 
representing  the  defendant,  and  Mr.  Rotwct- 
son  and  Mr.  Carson. 

The  cause  was  submitted  to  a  Jury  In  the 
court  below  upon'  the  following  special  is- 
sues: 

"(1)  Did  John  C.  McDonald  die  from  gas  as- 
phyxiation?  Answer  'Yes'  or  'No.' 

If  you  answer  the  foreEoing  interrogatory 
'No,*  you  need  not  answer  further. 

"(2)  Was  there  any  good-faith  controversy 
between  the  parties  as  to  the  cause  of  bis  death 
at  the  time  of  settlement?  Answer  'Xea'  or 
•No.' 

"(3)  At  the  time  the  settlement  was  made,  or 
during  the  negotiations  with  Mr.  Rot>ert8on  or 
Mr.  Carson  leading  up  to  same,  was  the  conten- 
tion of  Mr.  Eyler  to  the  effect  tbat  Mr.  McDon- 
ald's death  was  not  due  to  gas  asphyxiation 
made  by  the  said  Eyler  in  good  faith  in  the  be- 
lief that  bis  contention  was  well  founded  or  in 
the  beUef  that  it  presented  a  doubtful  ques- 
tion?   Answer  'Yes'  or  'No.' 

"If  you  answer  either  of  the  second  or  third 
interrogatories  'Yes,'  yon  need  answer  no  fur- 
ther." 

The  Jury  answered  "Yes"  to  flrst  and  sec- 
ond questions,  and  upon  the  return  of  such 
verdict  judgment  was  rendered  in  favor  of 
the  defendant. 

The  following  facts  were  shown  by  the 
evidence: 

On  the  night  of  December  8,  1914  (while 
the  policies  in  question  were  in  force  and 
effect),  John  C.  McDonald  died  suddenly,  in 
the  bathroom  of  his  home,  in  Galveston,  Tex. 
There  was  no  one  present  wlien  Mr.  Mc- 
Donald was  stricken,  and  be  was  in  an  un- 
conscious and  dying  condition  when  discover- 
ed by  memt>er8  of  the  household. 

J.  A.  Robertson,  a  relative  of  Mrs.  Minnie 
B.  McDonald,  the  widow,  prepared  proofs  of 
death  for  her  signature,  and  attended  to 
transmitting  them  to  the  company.  The 
proofs  of  death  showed  the  contention  of 
Mrs.  McDonald  to  be  that  her  husband  had 
been  accidently  asphyxiated  by  gas.  Four  or 
Ave  days  after  the  proofs  of  death  were 
transmitted  to  the  Insurance  company,  its 
chief  adjuster,   Mr.   P.   E.   Eyler,   went  to 


Cralveston  for  the  purpose  of  Investigating 
the  claims  and  ascertaining.  If  possible,  the 
cause  of  death.  Upon  Mr.  Eyler's  arrival 
in  Galveston  he  was  taken  to  the  home  of 
deceased  by  the  said  J.  A.  Robertson,  where, 
after  meeting  Mrs.  McDoiuld,  be,  in  the 
presence  of  Mr.  Robertson  and  one  of  the 
ladies  of  the  household,  made  tests  of  the 
gas  heater.  Mr.  Eyler  Interviewed  the  doc- 
tors tbat  had  been  called  to  see  Mr.  Mc- 
Donald on  the  occasion  of  his  death,  and 
after  completing  his  investigation  Informed 
the  said  Mr.  Robertson  that  he  did  not  t>e- 
lieve  that  the  death  of  the  deceased  was  due 
to  gas  anphyxiation  or  other  accidental 
cause,  and  tbat  his  investigation  had  lead 
him  to  believe  that  death  was  probably  due 
to  apoplexy  or  other  disease. 

Mr.  Robertson,  assisted  by  Mr.  J.  W.  Car- 
son, son-in-law  of  the  widow,  and  adminis- 
trator of  the  estate  of  the  deceased,  en- 
deavored to  secure  from  Mr.  Eyler  payment 
of  the  policies  In  full.  Mr.  Eyler  refused  to 
pay  the  policies  for  the  alleged  reason  tbat 
he  did  not  believe  the  death  was  due  to 
violent,  external,  and  accidental  means.  Mr. 
Eyler  further  contended.  In  discussing  the 
claims  with  Mr.  Robet^on  and  Mr.  Carson, 
that  the  insurance  company  was  entitled  to 
an  autopsy  upon  the  l>ody  of  the  deceased, 
and  that  it  was  his  purpose  to  demand  that 
same  be  held ;  there  being  a  provision  in  the 
policies  providing  therefor. 

Mr.  Robertson  began  negotiations  for  a 
settlement  with  Mr.  Eyler,  and  the  matter 
of  compromise  was  discussed  a  number  of 
times  between  Mr.  Eyler,  Mr.  Rol>ertson,  and 
Mr.  Carson,  with  the  result  that  Mr.  Eyler 
finally  agreed  to  pay  $8,750  in  settlement  of 
the  controversy.  Mr.  Robertson  and  Mr.  Car- 
son then  took  the  matter  up  with  the  widow, 
and  the  claims  were  settled  on  the  basis 
mentioned,  Bnder  date  of  January  4.  1015k 
Before  the  payment  to  appellant  of  the  $S,- 
750  she  executed  the  following  release: 

"Galveston,  Tex.,  January  4,  1915. 

"Received  from  the  .^taa.  Life  Insurance 
Company,  Hartford,  Conn.,  the  sum  of  eight 
thousand  seven  hundred  and  iifty  dollars  (^.• 
750.00),  which  I  hereby  and  now  do  accept  in 
full  compromise  settlement  and  discharge  of  all 
claims  I  now  have  or  may  hereafter  have,  under 
accident  policies  Nos.  B.  240360  and  783885, 
issued  by  said  company  on  the  life  of  my  de- 
ceased husband,  John  C.  McDonald,  who  died 
December  8,  1914,  at  his  home  in  the  dty  of 
Galveston,  Tex 

"1  clearly  understand  that  by  the  acceptance 
of  this  settlement  I  am  relinquishing  to  said 
company  one-half  (V^)  of  my  claim  as  made  and 
presented  for  payment  under  the  foregoing  num- 
bered policies. 

"I  have  not  been  approached  by  any  repreaen- 
tative  of  the  .^iXna  Life  Insurance  Company  con- 
cerning this  settlement,  having  relied  upon  my 
son-in-law,  Mr.  J.  W.  Carson,  who  has  nego- 
tiated this  settlement  with  your  adjuster,  P.  B. 
Eyler,  for  me. 

"I  hereby  surrender  the  above  numbered  poli- 
cies to  said  company  for  cancellation. 

"Mmnie  £.  McDonald. 
"Witnesses: 

"J.  W.  Carson.  „     ,       ,  , 

"J.  A.  Robertson.-         Digitized  by 
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The  amount  agreed  upon  by  way  of  com- 
promise wag  promptly  paid'  to  appellant  and 
was  accepted  and  retained  by  her,  and  has 
never  been  tendered  back  to  the  Insnrance 
company.  Neither  Mr.  Eyler  nor  any  other 
agent  of  the  Insnrance  company  discussed 
the  matter  of  compromise  with  the  widow 
personally,  nor  was  any  one  representing 
the  Insurance  company  present  at  the  time 
the  release  was  signed;  all  of  the  negotia- 
tions being  had  between  Mr.  Ej'ler,  for  the 
insurance  company,  and  Mr.  Robertson  and 
Mr.  Carson,  acting  In  behalf  of  the  widow. 
There  Is  ample  evidence  to  sustain  each  of 
the  findings  of  the  Jury  above  set  out. 

[1]  The  first  assignment  of  error  present- 
ed by  appellant  complains  of  the  following 
paragraph  of  the  charge  given  the  Jury: 

"You  are  instructed  that  in  so  far  as  Messrs. 
Carson  and  Robertson  acted  in  Mrs.  McDonald's 
belinlf  in  negotiating  the  settlement  with  Mr. 
Eyler,  the  company's  agent,  they  were  antlior- 
ized  by  Mrs.  McDonald  to  do  so.  And  whatever 
statements  Mr.  E^ler  as  such  agent  made  to 
thorn  haviug  relation  to  his  refusal  to  pay  the 
full  amount  of  the  policies  are  notice  to  her 
the  same  as  if  made  to  her  personally." 

The  ground 'of  the  complaint  Is  that  the 
evidence  was  conflicting  upon  the  question  of 
whether  Robertson  and  Carson  were  the 
agents  of  appellant  in  negotiating  the  settle- 
ment with  appellee,  and  It  was  therefore  er- 
ror for  the  court  to  Instruct  the  Jury  that 
they  were  such  agents.  Both  Robertson  and 
Carson  testified  that  they  were  not  the  au- 
thorized agents  of  appellant  In  the  negotia- 
tions carried  on  by  them  In  effecting  the  set- 
tlement of  appellant's  claim,  but  were  volun- 
teers acting  la  the  matter  because  of  their 
friendly  Interest  In  appellant's  welfare,  and 
that  In  discussing  the  matter  with  appellee's 
agent  they  told  him  they  were  not  author- 
ized to  make  any  settlement.  This  evi- 
dence is  uncontradicted,  but  the  uncontra- 
dicted evidence  further  shows  that  when 
the  offer  of  ?8,750  was  made  by  appel- 
lee to  Robertson  and  Carson  they  reported 
the  offer  to  appellant,  and  she  agreed  to  ac- 
cept It,  and  they  then  returned  to  appellee's 
agent  and  accepted  the  offer  for  appellant, 
and  brought  her  the  receipt  above  set  out, 
which  she  signed,  and  upon  the  execution  of 
which  the  money  was  paid  to  her.  Plaintiff 
testified  as  to  the  final  settlement  as  follows: 

"When  Mr  Robertson  and  Mr.  Carson  came 
back  they  told  me  that  they  had  bad  np  the 
question  of  settlement  of  the  accident  policy 
with  Mr.  Eyler,  and  that  Mr.  Eyler  had  told 
them  to  say  to  me  that  the  company  would  pay 
$8,750  on  account  of  the  accident  policies,  and 
no  more;  that  it  was  >  lawsuit;  take  nothing 
or  take  $8,750.  That  was  the  effect  of  what 
Capt.  Robertson  told  me.  I  said  in  reply  that, 
'If  that  is  all  be  will  give  me.  if  that  is  all  they 
will  give  me,  while  I  am  entitled  to  all  of  it,  if 
that  Is  all  they  will  give  me,  I  guess  I  will  have 
to  take  it.'  Capt  Robertson  and  Mr.  Carson 
then  left,  and  later  they  brought  back  settlement 
papers  for  me  to  sign  and  I  received  the  draft 
and  signed  the  papers." 

Upon  these  facts  we  fail  to  see  how  the 
question  of  whether  Robertson  and  Carson 


were  especially  antborlzed  to  dlscass  and 
negotiate  with  appellee's  agent  the  settle- 
ment of  the  claim  has  any  bearing  upon  the 
validity  of  the  compromise  of  the  claim,  or 
is  in  any  way  material  In  determining  ap- 
pellant's right  to  recover,  and,  if  It  be  con- 
ceded that  the  charge  is  erroneous,  the  error 
was  clearly  immaterial  and  harmless.  The 
receipt  before  set  out  recites  that  in  making 
the  settlement  and  compromise  appellant  re- 
lied upon  ber  sou-ln-law,  Mr.  Carson,  who 
had  negotiated  the  settlement  for  ber.  There 
is  no  allegation  nor  proof  that  the  receipt 
was  obtained  by  fraud,  or  that  appellant  did 
not  fully  understand  all  of  Its  recitals,  and 
knew  that  appellee  was  paying  her  $8,750  as 
a  compromise  of  her  claim. 

[2]  Counsel  for  appellant  insist  that,  unless 
the  claim  of  appellee  that  appellant's  hus- 
band did  not  die  from  accidental  means  was 
made  to  appellant  or  ber  authorized  agent, 
there  could  have  been  no  good-faith  contro- 
versy between  the  parties,  and  the  payment 
of  one-half  of  the  amount  due  on  the  policies 
cannot  be  regarded  as  a  binding  compromise 
or  settlement  of  a  disputed  claim.  We  know 
of  no  such  rule  of  law.  All  that  was  re- 
quired to  make  the  settlement  binding  was 
that  appellant  should  understand  that  tlie 
money  was  paid  to  her  in  compromise  of  ber 
claim,  and  that  appellee.  In  clalmiug  that  it 
was  not  liable  on  the  policies,  acted  in  good 
faith.  The  receipt  recites  that  the  money 
paid  by  appellee  was  in  compromise  of  ap- 
pellant's claim.  She  knew  that  appellee  had 
refused  to  pay  more  than  one-half  of  the 
amount  of  the  policies,  aud  that  unless  this 
amount  was  accepted  she  would  have  to  re- 
sort to  a  suit  to  collect  anything  on  the  ijoli- 
clea.  Now  can  it  be  said,  under  these  facts, 
that  appellant  did  not  know  when  she  ac- 
cepted the  $8,750  that  appellee  was  clalmiug 
it  was  not  liable  on  the  policies?  If  notice 
to  appellant  of  the  specific  grounds  upon 
which  appellee  denied  liability  on  the  poli- 
cies was  necessary  to  make  the  settlement 
binding,  we  think  the  evidence  as  a  whole 
leads  Irresistibly  to  the  conclusion  that  she 
had  such  notice,  and  she  does  not  deny  in 
her  testimony  that  she  knew  that  appellee 
claimed  that  ber  husband  died  from  natural 
causes. 

The  testimony  as  to  the  cause  of  the  death 
of  appellant's  husband  was  confiicting,  and, 
while  the  finding  of  the  Jury  that  he  died 
from  gas  asphyxiation  Is  sustained  by  the  ap- 
parent preponderance  of  the  evidence,  there 
is  ample  evidence  to  sustain  the  finding- that 
appellee's  claim  that  he  died  from  natural 
causes  was  made  in  good  faith.  There  is  no. 
merit  In  the  assignment,  and  it  must  be  over- 
ruled. 

[3]  The  second  assignment  complains  of 
the  following  special  charge  given  at  the 
request  of  appellee: 

"In  answering  issue  No.  2  submitted  to  you 
by  the  court  you  are  instructed  that  a  contra-, 
versy,  if  any  there  was,  between  the  agents 
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defendant  and  Mr.  Canon  and  Capt,  Robertson 
as  to  the  cause  of  the  death  of  Mr.  McDonald, 
shall  be  considered  by  you  as  a  controversy  be- 
tween the  parties  to  this  suit" 

What  we  have  said  In  discussing  the  first 
assignment  disposes  of  this  assignment  The 
evidence  shows  conclusively  that  appellee  de- 
nied liability  on  the  policies  and  offered  the 
sum  of  $8,750  in  compromise  of  the  claim, 
and  that  appellant,  with  full  knowledge  of 
the  fact  that  the  offer  was  made  in  com- 
promise of  a  disputed  claim,  accepted  the 
amount  offered  in  compromise  and  released 
appellee  from  all  further  liability.  The  evi- 
dence being  amply  sufficient  to  sustain  the 
finding  of  the  Jury  that  appellee's  denial  of 
liability  was  made  in  good  faith,  which  .in- 
cludes a  finding  that  there  was  no  fraud, 
misrepresentation,  or  concealment  on  the 
part  of  appellee  in  obtaining  the  compromise 
and  settlement  of  the  claim,  the  question  of 
whether  the  controversy  between  Robertson 
and  Carson  and  appellee's  agent  should  be 
considered  a  controversy  between  appellant 
and  appellee  was  wholly  immaterial.  The 
charge  complained  of  could  not  possibly  have 
affected  the  finding  of  the  Jury  upon  the 
good  faith  of  appellee  in  denying  liability  on 
the  policies,  and,  as  the  recitals  in  the  re- 
ceipt and  appellant's  own  testimony  conclu- 
sively show  that  she  knew  when  she  ac- 
cepted the  $8,750  that  it  was  paid  her  in  set- 
tlement of  a  disputed  claim,  the  controversy 
between  Robertson  and  Carson  and  appellee's 
agent  could  not  affect  the  character  of  the 
settlement  as  a  voluntary  compromise  of 
her  claim.  We  think  the  undisputed  evi- 
dence brings  the  case  within  the  rule  an- 
nounced in  the  case  of  GUllam  v.  Alford,  69 
Tex.  267,  6  S.  W.  757. 

The  third  and  fourth  assignments  are 
without  merit  and  are  overruled  without  dis- 
cussion. 

We  are  of  oplnon  that  the  Judgment  of 
the  court  below  should  be  aflirmed;  and  It 
has  been  so  ordered. 

Aflirmed. 


KEELS  V.  ASHWORTH.    (No.  121.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

April  20.  1016.) 

1.  PabtNEBSHIP  «=»2S)6(.3)— LlABlUTT  OF  Bb- 
MAINING   PaBTNEB  ON   NOTE. 

On  the  issue  of  liability  of  a  remaining  part- 
ner who  assumed  the  debts  of  the  firm  on  a 
note  executed  by  a  withdrawing  partner,  wheth- 
er $5.50  of  the  proceeds  thereof  was  used  to  pay 
firm  debts  was  Immaterial;  it  appearing;  that 
the  note  was  known  by  the  partners  at  time  of 
dissolution  to  be  part  of  the  firm  indebtedness. 
.  [Ud.  Note. — For  other  cases,  see  Partnership^ 
Cent.  Dig.  i{  662,  673;    Dec.  Dig.  <3=296(3).] 

2.  PABTNEBSHIP   «=5>230(1)—RetIBEMENT— DIS- 
SOLUTION AOBEEIIENT. 

A  disBohition  agreement  obligating  the  re- 
maining partner  to  pay  all  the  firm  debts,  he 
was  liable  on  a  note,  although  signed  by  the 
partner  who  had  withdrawn,  since  all  but  $5.50 
of  the  proceeds  of  the  note  went  to  pay  for  a 


car  of  flour  used  by  the  firm  and  the  remaining 
partner  knew  of  the  note  at  the  time  of  disaolu* 
tion. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  405;    Dec.  Dig.  <S=239a).l 

Appeal  from  District  Court,  Trinity  Coiui- 
ty;  8.  W.  Dean,  Judge. 

Action  by  the  First  National  Bank  of 
Groveton  against  J,  C.  Keels  and  another. 
Defendant  R.  Ashworth  answered  and  set 
up  a  cross-action  against  the  named  defend- 
ant. From  a  Judgment  for  defendant  Ash- 
worth on  his  cross-action,  the  named  defend- 
ant appeals.    AflJrmed. 

R.  B.  Mlnton,  of  Groveton,  for  appellant 
PoHton  ft  Dotson,  of  Groveton,  for  appellee. 

BROOKE,  J.  This  was  a  suit  upon  a  note 
instituted  by  the  First  National  Bank  of 
Groveton,  against  J.  C.  Keels,  appellant  and 
U,  Ashworth,  api)ellee,  who  at  the  time  the 
note  sued  upon  was  executed  composed  a 
trading  partnership.  The  note  was  executed 
in  the  firm  name  by  R.  Ashworth.  Ashworth 
answered  and  set  up  a  cross-action  against 
his  codefendant,  Keels,  alleging  a  partnerBtalp 
dissolution  agreement  by  reason  of  which 
Keels  assumed  the  payment  of  all  obligations 
and  indebtedness  owing  and  due  by  the  firm 
of  Keels  &  Ashworth,  and  alleging  that  the 
note  was  such  character  of  indebtedness,  and 
asking  for  a  Judgment  against  his  codefend- 
ant Keels.  Keela  answered,  denying  the 
execution  of  the  note  by  himself  or  by  any 
one  duly  authorized  by  him,  pleaded  the 
want  of  consideration,  and  that  said  note 
was  without  the  knowledge  or  consent  of  ap- 
pellant, given  in  renewal  of  the  note,  ex- 
ecuted by  R.  Ashworth  individually,  and  fur- 
ther answering  that,  when  the  note  sued 
upon  was  brought  to  his  knowledge,  he  re- 
pudiated it  Appellant  further  answered 
that  appellee,  Ashworth,  was  given  credit  as 
capital  stock  of  the  proceeds  of  the  original 
note  executed  by  Ashworth  Individually,  and 
that  said  note  given  in  the  firm  name  was 
not  within  the  contemplation  of  the  partner- 
ship settlement  and  was  understood  by  ap- 
pellant and  appellee  to  be  an  Individual  in- 
debtedness of  R.  Ashworth.  Judgment  was 
rendered  in  favor  of  plaintiff  bank,  against 
the  defendants  Jointly  and  severally,  and  la 
favor  of  appellee,  Ashworth,  over  against  ap- 
pellant No  complaint  Is  made  In  this  appeal 
of  Judgment  in  favor  of  plaintiff,  the  First 
National  Bank  of  Groveton,  the  complaint 
being  limited  to  that  portion  of  the  Judgment 
in  favor  of  appellee,  Ashworth,  against  the 
appellant,  J.  C.  Keels. 

[1, 2]  By  the  first  assignment  of  error,  com- 
plaint is  made  ttiat  the  court  erred  in  its 
fifth  finding  of  fact  wherein  It  finds  that  the 
balance  of  said  money  so  received  by  the 
said  Ashworth  on  said  note,  to  wit  the  sum 
of  $5.50,  was  used  by  the  said  Ashworth  to 
pay  other  debts  of  the  said  firm  of  Keels  ft 
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Ashwortb,  and  claiming  tbat  tbere  was  no 
eTidence  to  support  the  said  finding.  Tbe 
view  we  take  of  this  case,  we  do  not  think 
It  a  material  matter  whether  the  finding  of 
the  court  on  this  proposition  was  correct  or 
incorrect  To  say  the  least,  It  was  a  part  of 
the  outstanding  Indebtedness  of  the  firm  of 
Keels  &  Ashworth,  and  was  known  so  to  be 
at  the  time  of  tbe  dissolution  of  the  partner- 
ship. The  articles  of  dissolution  are  sub- 
stantially as  follows:  On  the  2d  day  of  Jan- 
uary, A.  D.  1915,  Keels  and  Ashworth  en- 
tered Into  a  contract  In  writing  dissolving 
the  said  partnership  of  Keels  &  Ashworth, 
whereby  the  said  Ashworth  bargained,  8<fld, 
and  delivered  to  the  said  3.  0.  Keels  all  of 
tbe  goods,  wares,  and  merchandise,  furniture, 
accounts,  and  fixtures,  and  all  property,  real, 
personal  or  mixed,  wheresoever  situated,  be- 
longing to  the  firm  of  Keels  &  Ashworth,  and 
'all  the  Interest  In  said  property,  whether 
real,  personal,  or  mixed,  belonging  to  the  said 
K.  Ashworth,  and  in  consideration  for  said 
sale  the  said  Keels,  among  other  things,  as- 
sumed all  the  obligations  and  Indebtedness 
owing  and  due  or  to  become  owing  and  due 
of  the  firm  of  Keels  &  Ashworth,  and  said  J. 
C.  Keels  agreed  to  bind  and  obligate  himself 
to  pay  ofF  and  satisfy  all  outstanding  Indebt- 
edness of  said  Keels  &  Ashwortb,  as  said  In- 
debtedness might  become  due  and  payable, 
and  release  the  said  R.  Ashworth  from  lia- 
bility on  account  of  any  of  the  indebtedness 
of  said  firm,  and  agreed  and  bound  himself 
to  protect  said  R.  Ashworth  from  liability 
on  any  Indebtedness  and  obligation  of  said 
firm.  The  note  sued  upon  by  tbe~  bank  was  a 
firm  debt,  of  said  Keels  &  Ashworth.  The 
larger  part  of  said  note,  by  the  undisputed 
evidence,  went  to  pay  for  a  car  of  flour  used 
by  the  said  firm.  Therefore,  as  said  above, 
while  the  testimony  is  very  meager  and  cir- 
cumstantial as  to  what  became  of  the  $5.50, 
which  was  the  excess  amount  in  said  note 
over  that  expended  for  the  car  of  flour,  still, 
for  the  purposes  of  this  suit,  it  might  be  pre- 
sumed, as  found  by  the  court,  that  the  said 
$5.50  was  used  to  pay  other  debts  of  the 
firm  of  Keels  &  Ashworth.  This  assignment 
is  therefore,  overruled. 

By  the  second  assignment,  the  action  of  the 
lower  court  Is  challenged  In  finding  that  the 
original  note  executed  by  Ashworth  and  the 
second  note  given  In  renewal  of  the  first 
were  each  Indebtedness  of  the  firm  of  Keels 
&  Ashworth,  as  between  the  members  Of  the 
firm,  and  was  an  obligation  of  the  firm,  with- 
in the  contemplation  of  the  dissolution  con- 
tract, and  such  as  the  appellant  agreed  to  as- 
sume the  payment  of  by  such  contract. 
There  Is  no  question  that  the  record  shows 
that  appellant  was  aware,  at  the  time  of  the 
dissolution  contract,  that  this  note,  which 
was  first  given  by  Ashworth,  and  which  was 
afterwards  renewed  by  tbe  signing  of  the 
firm  name,  was  an  outstanding  Indebtedness 


of  the  firm.  Tbe  finding  of  the  court  that 
tbe  same  was  so  considered  as  between  tbe 
members  of  the  firm  and  within  the  contem- 
plation of  tbe  dissolution  contract  is  support- 
ed by  the  evidence.  There  was  no  pleading 
of  any  contract  or  special  agreement  1t>e- 
tween  Keels  and  Ashworth,  alleging  tbat 
Ashworth  agreed  not  to  execute  the  note 
for  or  In  the  name  of  Keels  &  Ashwortb,  or 
any  allegation,  that  Ashworth  had  agreed  not 
to  borrow  money  on  credit  of  the  firm.  The 
terms  of  the  dissolution  agreement,  according 
to  the  ordinary  signification  of  the  words 
used  therein,  are  broad  enough  to  cover  and 
include  the  note  sued  on. 

The  third  assignment  assails  the  action  of 
the  court  below  In  its  finding  of  fact,  where- 
in it  concludes  that  Ashworth  had  authority 
to  execute  the  notes  in  question.  There  Is  no 
question  that  the  said  finding  is  correct,  as 
a  matter  of  law,  and  under  tbe  evidence  in 
this  case.  Tbe  assignment  is  therefore  over- 
ruled. 

In  his  fourth  assignment  of  error.  It  Is  com- 
plained that  the  court  erred  In  Its  findings  of 
fact,  wherein  It  concludes  that  Keels  assum- 
ed the  payment  of  the  debt  upon  which  this 
suit  was  brought,  and  Is  liable  therefor  as 
between  himself  and  Asbworth.  As  said 
above,  tbe  dissolution  agreement  itself  Sap- 
ports  the  finding,  and  we  see  no  reason,  from 
a  careful  inspection  of  this-  record,  that 
would  Justify  us  In  finding  otherwise.  The 
assignment  Is  therefore  overruled. 

The  appellant  has.  Indeed,  filed  a  most 
able,  Ingenuous,  and  plausible  brief  and  ar- 
gument In  support  of  his  contention,  but  after 
a  careful  examination  of  the  entire  record, 
we  are  of  opinion  tbat  tbe  cose  was  correct- 
ly tried,  and  no  such  error  is  found  that 
would  authorize  us  to  disturb  tbe  actlofi  of 
the  court  below. 

The  case  is.  In  all  tblcgs  affirmed;  iind  it 
is  so  ordered. 


PEVITO  v.  SOUTHERN  GAS  &  QASOUNB 

ENGINE  CO.  (No.  lia)» 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

April  20,  1916.    Rehearing  Denied 

July  3,  1910.) 

Appeal  and  Kkbor  ®=>1191  —  Failttrs  to 
Have  Maj^datb  Issued— Refusai.  to  Rein- 
state. 
Where  a  cause  was  reversed  and  remanded 
by  a  Court  of  Civil  Appeals,  and  no  mandate 
issued  within  a  year,  tne  trial  court,  a  district 
court,  properly  dismissed  tbe  cause  and  refused 
to  reinstate  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4646;    Dec.  Dig.  <8=>1191.] 

Appeal  from  District  Court  Orange  Coun- 
ty:  A.  E.  Davis,  Judge. 

Action  by  8.  H.  Pevito  against  the  Sotlth- 
em  Gas  &  Gasoline  Engine  Company.  From 
a  judgment  dismissing  and  refusing  to  rein- 
state the  action,  plaintiff  appeals.  Judgment 
affirmed. 
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Holland  &  Holland,  of  Orange,  for  appel- 
lant   Ii.  R.  Bryan,  of  Houston,  for  appellee. 

BROOKE,  J.  This  is  an  appeal  from  a 
judgment  of  the  district  court  of  Orange 
county,  dismissing  and  refusing  to  rein- 
state this  cause,  because  of  the  failure  to 
have  a  mandate  Issued  within  one  year  from 
the  Court  of  Civil  Appeals  for  the  First  Dis- 
trict, wherein  the  cause  was'  reversed  and 
remanded.  In  resisting  the  dismissal  and 
in  support  of  motion  to  reinstate,  appellant 
presented  a  statement  of  facts  found  by  the 
trial  court  to  clearly  entitle  him  to  the  re- 
lief, and  the  trial  court  dismissed  the  cause 
and  refused  to  reinstate  the  same,  on  the  ex- 
pressly limited  ground  that  the  statute  was 
mandatory,  and  that  the  court  was  without 
discretion  in  the  matter.  The  sole  question 
to  be  determined  is  whether  or  not,  where  on 
appeal  a  cause  has  been  reversed  and  re- 
manded, and  no  mandate  has  been  issued 
within  one  year,  the  trial  court  has  the  power 
to  refuse  to  dismiss  the  cause,  or  reinstate 
the  same  upon  good  cause  shown  therefor. 

The  first  assignment  of  error  challenges 
the  action  of  the  lower  court  in  dismissing 
the  cause  and  refusing  to  reinstate  the  same, 
and  appellant's  proposition  is  that,  where  no 
mandate  haa  been  issued  within  one  year 
after  a  cause  has  been  reversed  and  remand- 
ed, it  is  within  the  power  of  the  trial  court 
to  refuse  to  dismiss,  or,  after  dismissal,  to 
reinstate  the  cause  for  trial,  tor  sutficieut 
cause  shown  therefor. 

The  appellant  filed  the  certificate  of  the 
clerk  of  the  Court  of  Civil  Appeals  at  Gal- 
veston in  this  language : 

"Court  of  Civil  Appeals,  First  Supreme  Ju- 
diciid  District.  OaiTeston,  Texas. 

"I,  H.  L.  Garrett,  clerk  of  the  Court  of  Civil 
Appeals,  B^rst  Supreme  Judicial  District  of 
Texas,  do  hereby  certify  that  on  June  13,  1912, 
cause  No.  6026,  Southern  Gas  &  Gasoline  En- 
gine Company  v.  S.  H.  Pevito,  on  appeal  from 
district  court  of  Orange  county,  was  reversed 
and  the  cause  remanded  by  said  Court  of  Civil 
Appeiils ;  and  I  further  certify  that  On  October 
11,  1012,  the  motion  for  rehearing  in  said  cause 
theretofore  (to  wit  on  July  1,  1912)  filed  in  said 
Court  of  Civil  Appeals  was  in  all  things  over- 
ruled; 

"I  further  certify  that  the  costs  of  said  ap- 
peal were  taxed  against  the  said  S.  H.  Pevito, 
and  that  the  same  have  not  been  paid,  and  I 
further  certify  that  on  account  of  said  non- 
payment of  costs  no  mandate  has  even  been  is- 
sued in  said  cause.  I  further  certify  that  the 
year  allowed  by  the  statute  within  which  costs 
may  be  paid  and  mandate  issued  has  expired, 
the  flnal  order  in  said  cause  being  the  order  over- 
ruling motion  lor  rehearing,  which  order,  as 
aforesaid,  was  entered  on  October  11,  1&12. 

"In  testimony  whereof,  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  court,  this  Octo- 
ber 14,  1913.  H.  L.  Garrett,  Clerk  Court  Civil 
Appeals,  First  Supreme  Judicial  District  of  Tex- 
as, at  Galveston.    [Seal.]" 

Appellant  filed  verified  plea,  resisting  the 
motion  to  dismiss,  and,  in  the  event  of  the 
cause  being  dismissed,  then  he  moved  in  the 
verified  plea  that  the  cause  be  reinstated. 


The  trial  court  filed  its  findings  of  fact  and 
conclusions  of  law,  as  f<^ows: 

"Findings  of  Fact 

"(1)  This  suit  was  for  damages  on  account  of 
injuries  to  a  growing  rice  crop,  brought  by 
plaintiff  against  the  defendant  in  this  court,  in 
which  a  trial  on  the  issues  was,  at  a  prior  term 
of  this  court,  had  resulting  in  a  judgment  in 
favor  of  the  plaintiff,  from  which  an  appeal  was 
taken  by  the  defendant  to  the  Court  of  Civil  Ap- 
peals at  Galveston,  and  on  said  appeal  judg- 
ment was  entered,  reversing  and  remanding  said 
cause. 

"(2)  No  mandate  was  issued  in  said  canse 
within  one  year  after  the  final  judgment  there- 
in rendered  was  entered. 

"(3)  After  said  cause  had  been  reversed  and 
remanded,  this  court,  by  agreement  of  tbe  par- 
ties acting  through  their  attorneys  and  upon 
request  of  the  defendant's  attorney,  entered 
continuances  in  said  cause. 

"(4)  For  some  months  prior  to  the  time  the 
year  within  which  the  mandate  should  have 
been  issued  by  the  Court  of  Civil  Appeals  ex-- 
pired,  until  the  expiration  of  said  year  the 
plnintiff  was  continuously  confined  to  Ms  b(vl 
with  sickness,  unable  to  attend  to  any  character 
of  business,  and  not  in  touch  with  ony  of  tbe 
proceedings  of  this  court,  and  not  able  physical- 
ly to  attend  to  any  character  of  business,  and 
was  almost  continuously  confined  to  his  bed 
with  sicknoos,  and  was  continuously  ill  daring 
all  of  said  time. 

"(5)  Plaintiff  was  never  acquainted  with  the 
fact  that  provision  had  to  be  made  for  the  costs 
of  appeal  before  the  mandate  was  returned : 
no  execution  was  ever  presented  to  him  for  said 
costs;  no  demand  was  ever  made  upon  him  for 
said  costs;  and  he  at  no  time  was  acquainted 
with  the  fact  tbot  he  was  required  to  pay  ap- 
peal costs  to  preserve  and  protect  his  rights 
in'  said  cause.  He  never  received  any  demand 
for  costs  or  notice  that  any  costs  were  due  by 
him. 

"(6)  This  action  is  barred  by  the  statute  of 
limitation,  should  the  same  be  dismissed,  and 
no  suit  could  be  maintained  upon  a  new  action 
brought  because  of  the  bar  of  said  statute,  and 
the  dismissal  of  this  cause  will  result  in  depriv- 
ins  plaintiff  of  substantial  rights  of  consider- 
able value,  for  which  he  will  have  no  redress. 

"(7)  'The  failure  to  have  the  costs  paid  or  an 
affidavit  in  lieu  thereof  made  and  to  have  said 
mandate  issued  was  not  through  any  neglect  or 
fault  or  carelessness  on  the  part  of  the  plaintiff, 
and  he  has  never  had  an  opportunity  to  have 
said  costs  paid  and  mandate  issued,  and  be  has, 
since  ascertaining  that  it  was  necessary  to  pay 
said  costs,  continuously  offered  to  pay  said 
costs  and  obtain  a  mandate,  and  his  offer  so 
to  do  is  continuous  up  to  the  present  time. 

"Conclusions  of  Iaw. 

"The  statute  controlling  this  question  is  in 
mandatory  language.  It  fias  never  been  pass^ 
upon  by  the  courts  so  far  as  I  have  been  abl? 
to  ascertain.  By  its  language  it  requires  this 
cause  shall  be  dismissed.  It  says  nothing,  nor 
do  I  find  anything,  applying  to  the  motion  to 
reinstate.  I'pon  a  statute  somewhat  similar,  to 
wit,  tbe  article  of  the  statute  requiring  that 
failure  to  give  a  coat  bond  in  a  pending  cause 
when  motion  has  been  made  that  same  should 
be  given  shall  result  in  a  dismissal,  and  that  said 
cause  shall  be  dismissed  upon  a  failure  to  givp 
such  cost  bond  Ijy  the  first  day  of  the  term  fol- 
lowing the  granting  of  the  order  requiring  ine 
bond,  it  has  been  held  that  this  statute,  although 
mandatory  in  its  language,  is  directory  onlv,  and 
that  upon  the  showing  of  any  reasonable  ex- 
cuse the  court  is  Uot  of  necessity  bound  to  dis- 
miss tbe  cause,  or  that  the  cause  may  be  rein->^/ 
stated  tdtet  having  been  dismiased.    I  am  of  thevJ^ 
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opinion  that  this  is  the  neareat  authority  ap- 
plicable to  the  question  here  presented,  but  on 
account  of  the  fact  that  the  question  has  never 
been  passed  on  by  the  appellate  courts  within 
my  knowledge,  and  that  a  retrial  of  the  issues 
in  the  cause  would  be  expensive  and  of  no  avail 
to  the  parties  should  it  be  held  that  this  court 
is  without  discretion  in  the  matter  and  without 
power  to  reinstate  the  cause,  and  solely  upon 
that  ground  1  hold  that  the  cause  should  be 
dismissed  and  not  reinstated  and  so  enter  judg- 
ment. 

"A.  E.  Davis,  District  Judge  Presiding." 

We  do  not  understand  why  there  should  be 
any  misc<H)ception  of  the  holding  of  the  Su- 
preme Court  of  this  state  on  the  Identical 
proposition,  (or  the  question  was  certified  to 
the  Supreme  Court,  and  dn  an  opinion  de- 
livered December  18,  1902,  by  Mr.  Justice 
Williams,  in  Scales  v.  Marshall,  96  Tejt.  140, 
70  S.  W.  945,  was  decided.  It  was  certified 
from  the  Fifth  district,  as  follows: 

"Texana  Scales,  joined  by  her  husband, 
brought  suit  in  tlie  district  court  of  Johnson 
county  against  Elizabeth  Mnrshnll.  in  trespass 
to  try  title,  to  recover  n  tract  of  land  situated  in 
said  county.  A  trial  resulted  in  a  judgment  in 
favor  of  the  defendant,  and  the  plaintiffs  ap- 
I>ea1ed  to  this  court,  where  on  November  24, 
1900,  the  judgment  was  reversed  and  the  cause 
remanded;  the  costs  of  appeal  being  taxed 
against  the  appellee.  Scales  v.  Marshall,  60 
S.  W.  336.  A  motion  for  rehearing  was  filed 
by  the  appellee,  and  was  overruled  on  January 
5.  10l>l.  No  further  action  was  taken  by  ei- 
ther party  until  June  30,  1902,  when  the  appel- 
lants paid  the  costs  of  appeal,  and  the  mandate 
was  issued  on  the  same  day  at  their  instance 
and  request.  The  mandate  was  filed  in  the 
trial  court  on  July  4,  1902.  On  September  17, 
1902,  the  appellee,  Elizabeth  Marshall,  filed  a 
motion  in  this  court,  setting  up  the  facta  above 
state<l,  and  praying  for  the  recall  of  said  man- 
date. The  motion  was  based  upon  article  676a, 
c.  54,  Acts  1901.  which  reada  as  foUows:  'No 
mandate  shall  be  taken  oat  of  the  Supreme 
Court,  or  Courts  of  Civil  Appeals^  and  filed  in 
the  court  wherein  said  cause  originated,  unless 
the  same  is  so  taken  within  the  period  of  twelve 
months  after  the  rendition  of  final  judgment  of 
the  Supreme  Court,  or  Courts  of  Civil  Appeals, 
or  the  overruling  of  a  motion  for  rehearing.  The 
provisions  of  this  act  shall  only  apply  to  cases 
which  are  by  the  Supreme  Court,  or  Courts  of 
Civil  Appeals,  reversed  and  remanded,  and  if 
any  cause  is  reversed  and  remanded  by  said 
Supreme  Court,  or  Courts  of  Civil  Appeals,  and 
the  mandate  is  not  taken  out  within  twelve 
months  as  hereinbefore  provided,  then  upon  the 
filing  in  the  court  below  of  a  certificate  of  the 
clerk  of  the  Supreme  Court,  or  Courts  of  Civil 
Appeals,  that  no  mandate  has  been  taken  out, 
the  case  shall  be  dismissed  from  the  docket  of 
said  lower  court;  provided,  that  in  any  causn 
which  has  heretofore  been  revewed  and  remand- 
ed by  the  Supreme  Court,  or  the  Courts  of  Civil 
Appeals,  the  mandate  in  all  such  cases  shall  be 
taken  out  within  twelve  months  from  and  after 
the  passage  of  this  act,  and  not  thereafter.'  The 
contention  is  that  the  statute  cited  applies  to 
cases  of  this  character,  and  that,  as  the  man- 
date was  not  applied  for  until  more  than  12 
months  after  the  passage  of  said  act,  the  period 
of  limitation  was  complete,  and  the  mandate 
was  therefore  illegally  issued.  The  appellants 
waived  service  of  the  motion  and  filed  an  an- 
swer. The  appellee  did  not  apply  to  the  clerk 
of  this  court  for  the  certificate  provided  for  by 
said  article  until  after  the  mandate  had  been 
issued  and  had  been  filed  in  the  district  court. 

"Question  No.  1.  Does  the  snid  act  apply  to 
a  case  like  this,  where  the  plaintiff  in  the  trial 
court  has  been  cast  in  the  suit,  and  has  appealed 


and  secured  a  reversal  of  the  judgment  against 
him ;  the  cost  of  appeal  being  taxed  against 
the  other  party?" 

The  Supreme  Court,  in  answering  tbls 
question,  says: 

"The  case  stated  is  clearly  included  in  the  lan- 
guage of  the  act,  and  the  courts  are  not  at 
liberty  to  make  an  exception  to  the  rule  de- 
clared, where  the  Legislature  has  made  none. 
The  broad  declaration  that  'no  mandate  shall  be 
taken  out,'  etc.,  with  the  proviso  that  the  act 
shall  apply  only  to  cases  which  are  reversed 
and  remanded,  is  equivocal  to  saying  that  no 
mandate  shall  be  issued  in  any  cause  in  which 
the  judgment  has  been  reversed  and  the  cause 
remanded,  after  the  expiration  of  the  prescribed 
time.  As,  under  other  provisions,  either  party 
is  allowed  to  take  out  the  mandate,  no  impos- 
sible condition  is  imposed." 

In  the.  case  of  Watson  t.  Boswell,  73  3.  W. 
985,  the  court  says: 

"This  is  an  appeal  from  a  judgment  dismiss- 
ing the  cause  of  action.  It  appcai-s  that  in 
April,  190O,  appellees  recovered  juclsment 
against  appellant  on  a  plea  in  reconvention  and 
for  costs  of  suit,  and  a  supersedeas  bond  was 
given,  and  the  judgment  was,  on  February  13, 
1901,  reversed  by  this  court,  and  the  cause  re- 
manded; costs  being  taxed  against  appellees. 
The  costs  were  not  paid  by  appellees,  nor  was 
any  affidavit  of  inability  to  pay  costs  mode  by 
them.  On  July  14,  1902,  appellant  paid  the 
costs  of  appeal,  and  a  mandate  was  issued  by  the 
clerk  of  this  court.  Upon  motion  of  appellees 
I  the  cause  was  dismissed  because  no  mandate  was 
issued  within  12  months  from  the  date  that 
!  judgment  was  rendered  in  the  Court  of  Civil 
Appeals." 

The  court,  after  reciting  the  law,  which  Is 
the  act  of  the  Twenty-Seventh  Legislature, 
page  122,  continues: 

"The  law  in  question  went  into  effect  on  July 
10,  1002,  more  than  12  months  thereafter.  The 
law  declares  'that  no  mandate  shall  be  taken  out 
of  the  Supreme  Court  or  Courts  of  Civil  Ap- 
peals' unless  within  the  period  of  12  months 
after  rendition  of  judgment  of  the  overruling  of 
Q  motion  for  rehearing,  and  the  mandate  was 
therefore  issued  by  the  clerk  of  this-  court,  not 
only  without  warrant  of  law,  but  in  the  very 
face  of  the  statute,  and  should  not  have  been 
filed  in  the  trial  court.  It  does  not  matter 
against  whom  the  .costs  were  taxed.  The  law 
is  man(hitory'  that  the  mandate  shall  not  issue 
after  12  months  in  causes  in  which  the  judg- 
ment is  reversed  and  the  cause  remanded,  and 
it  is  made  the  duty  of  the  trial  court  to  dis- 
miss the  cause  from  the  docket  upon  a  certificate 
showing  that  a  mandate  was  not  issued  in  12 
months.  The  mandate  issued  in  this  couse, 
showing  on  its  face  that  it  was  issued  more  than 
12  months  from  the  passage  of  the  act,  formed  a 
sufficient  basis  for  the  judgment  of  dismissal. 
The  statute  deprived  appellant  of  no  vested  right, 
and  does  not  violate  any  provision  of  the  Consti- 
tution. It  provides,  in  terms,  that,  in  causes 
in  which  judgment  had  been  reversed  and 
causes  remanded  before  the  passage  of  the  act, 
the  12  months  should  begin  to  run  from  and 
after  the  passage  of  the  act.  The  Issnonce  of  a 
mandate  is  merely  a  remedy,  which  may  be  al- 
tered, and  there  can  be  no  vested  right  In  any 
particular  remedy.  De  Cordova  v.  Galveston.  4 
I  Tex.  470;  Treasurer  v.  Wygall,  46  Tex.  447. 
'  The  state  is  bound  to  afford  adequate  process 
1  for  the  enforcement  of  rights,  but  is  not  tied 
',  down  to  any  particular  mode  of  procedure. 
I  Worsham  v.  Stevens  [66  Tex.  89]  17  S.  W.  404. 
It  does  not  matter  against  whom  the  costs  Were 
I  adjudged.  Appellant  was  the  one  to  be  benefited 
I  by  the  issuance  of  the  mandate  and  the  duty  de- 
volved upon  him  to  have  the  mandate  issued 
1  within  12  months  from  the  passage  of  the  law. 
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and  it  was  right  and  proper  that  the  costs  of 
the  lower  court  should  be  taxed  against  him 
when  his  cause  was  dism^sed." 

In  the  case  of  Aspley  ▼.  HawMns,  88  S.  W. 
289,  the  court  says: 

"This  writ  of  error  is  prosecuted  from  the 
judgment  of  dismissal.  The  case  had  been  tried 
before,  and  on  appeal  was  in  part  affirmed  and 
in  part  reyersed  and  remanded.  The  judgment 
of  the  appellate  court  was  rendered  in  June, 
1S&4,  and  the  motion  to  dismiss  was  filed  in 
1903.  No  mandate  from  the  appellate  court 
haa  be^n  filed  in  the  court  below  and  that  fact 
was  made  one  of  the  grounds  upon  which  the 
motion  to  dismiss  was  predicated.  The  act 
of  1001,  requiring  the  mandate  in  reversed  and 
remanded  cases  to  be  filed  within  12  months 
after  the  rendition  of  final  judgment  by  appel- 
late courts,  authorizes  a  dismissal  of  the  suit 
when  it  is  made  to  appear  that  no  mandate  has 
been  issued  within  the  time  stated.  We  think 
that  act  is  applicable  to  this  case,  and  there- 
fore the  judgment  is  affirmed"  (citing  Scales  v. 
Marshall,  supra,  and  Watson  v.  Boswell,  supra). 

In  view  of  tbe  above  expressions  from  the 
higher  courts,  which  hare  directly  passed 
upon  the  provision  of  the  statute  with  refer- 
ence to  the  Issuance  of  mandates,  there  seems 
to  be  no  question  that  the  action  of  the  lower 
court  was  correct  In  dismissing  the  snlt  and 
refusing  to  reinstate.  The  authorities  cited 
by  appellant,  In  view  of  the  fact  that  the 
question  has  been  directly  passed  upon,  the 
matter  of  statutory  construction,  need  not 
be  gone  into,  and  in  the  event  that  it  were 
necessary  to  do  so,  and  it  Vas  still  an  open 
question  in  our  state,  we  are  persuaded  to  be- 
lieve that  the  result  would  be  the  same,  and 
that  the  higher  courts  would  hold  as  they 
have  already  held  upon  this  question. 

Therefore  we  are  of  the  (H>inion  that  It 
was  not  error  In  the  court  below  to  dismiss 
and  refuse  to  reinstate  the  case,  and  the  ac- 
tion of  the  lower  court  Is,  in  all  things,  af- 
firmed.   It  is  so  ordered. 


LEAGUE  et  aL  v.  BRAZORIA  COUNTY 

ROAD  DIST.  NO.  13  et  aL* 

(No.  7224.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  2,  1016.     Rehearing  Denied 

June  29,  1916.) 

1.  iNJTTNcnoiT  ®=»139  —  AimioBrrT  or  Spe- 
cial Judos. 

A  special  district  judge  of  one  court  has  no 
auAority  to  grant  a  temporary  injunction  re- 
turnable to  any  other  court,  and  an  injunction 
■o  granted  is  without  legal  authority  and  void. 

[Ed.  Notf.— For  other  cases,   see  Injunction, 
Cent  Dig.  i  311;   Dec.  Dig.  «=>139.] 

2.  Appeal   and   Ekbob    is=>742(l)— Bill   or 
Exceptions — Statement— SuFrioiBNOT. 

Assignments  of  error,  not  followed  by  the 
statement  required  by  the  rules,  cannot  be  con- 
sidered on  appeal. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  3000;  Dec.  Dig.  ®=»742(1).] 

8,  HiGSWATS  ^:»90— Establishment— Valid- 
ITT— Motives  of  Petitioners. 
The  determination  of  the  area  of  a  road  dis- 
trict, the  sufficiency  of  the  petition  for  the  es- 
tablishment of  such  district,  and  other  prerequi- 


sites to  the  establishment  of  a  valid  road  district 
are  matters  within  the  discretion  of  the  commis- 
sioners' court,  and  the  motives  of  the  petitioners 
cannot  be  considered  in  determining  the  validity 
of  the  action  establishing  such  road  district. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  {§  301,  302;  Dec.  Dig.  <S=»90.] 

4.  Highways  €=390  —  Road  Districts  — 

Bonds. 
In  an  action  to  enjoin  the  issue  of  bonds  of 
a  road  district,  a  petition,  attacking  the  qualifi- 
cation of  the  signers  of  the  petition,  merely  nl- 
legins  that  some  petitioners  bad  paid  no  poll  tax 
and  that  others  had  not  returned  their  property 
for  taxation,  held  not  sufficient,  since  the  non- 
payment of  poll  tax  does  not  negative  a  petition- 
er's qualifications  as  a  voter,  nor  does  his  failure 
to  render  his  property  for  taxation  indicate  that 
he  is  not  the  owner  of  taxable  property. 

[Ed.  Note. — For  other  cases,  see  Highwayi, 
Cent.  Dig.  S§  301,  302;  Dec.  Dig.  <S=>90.] 

6.  Highways  «=»90— Road  Districts — Bonds 
—Unconstitutionality  ot  Statute. 
Injunction  will  not  lie  to  restrain  the  hold- 
ing of  an  election  under  an  unconstitutional  law, 
for  the  issuance  of  bonds  of  a  road  district,  be- 
cause the  liolding  of  such  election  is  not  an  in- 
vasion in  a  legal  sense  of  the  property  rights  of 
complainant,  because  if  the  law  be  unconstita- 
tional  the  proceedings  are  void  and  complainants 
have  an  adequate  remedy  at  all  times,  and  be- 
cause the  election  is  a  political  proceeding  not 
subject  to  judicial  control. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent.  Dig.  §§  301,  302 ;  Dec.  Dig.  «=>90.] 

6.  Highways  ®s>90— Road  DisiKiCTs — Bonds. 
The  holding  of  an  election  for  the  pnrpose  of 
authorizing  tbe  issue  of  road  bonds  is  a  political 
proceeding,  and  not  subject  to  interference  br 
way  of  injunction  by  tbe  courts. 

[Ed.  Note. — For  other  coses,  see  Highways, 
Cent  Dig.  IS  301,  302;  Dec  Dig.  «=>90.1 

Appeal  from  District  Court,  Brazoria 
County;   Saml.  J.  Styles,  Judge. 

Action  by  J.  C.  League  and  others  against 
the  Brazoria  County  Road  District  No.  13 
and  others.  Judgment  for  the  defendants, 
and  plalntlfts  appeal    Affirmed. 

Gaines  &  Corbett,  of  Bay  City.  R.  C 
Gaines,  of  Angleton,  and  Claude  Pollard  and 
E.  H.  Crenshaw,  Jr.,  both  of  KtngsviUe,  for 
appellants.  Munson,  Williams  &  Munson,  of 
Angleton,  for  appellees. 

McMEANS,  J.  August  19,  1915,  plalnUfla, 
J.  C.  League  and  others,  appellants  here; 
brought  this  suit  against  the  county  Judge 
and  county  commissioners  of  Brazoria  coun- 
ty and  the  presiding  Judge  and  the  Judges 
of  election  appointed  by  tbe  commissioners' 
court,  to  enjoin  and  restrain  the  holding  of 
an  election  by  the  qualified  voters  in  road 
district  No.  13  of  Brazoria  county  to  deter- 
mine whether  the  bonds  of  said  road  district 
in  the  sum  of  $150,000  should  be  issued  for 
the  purpose  of  constructing,  maintaining,  and 
operating  macadamized,  graveled,  or  paved 
roads  In  said  district,  and  whether  a  tax 
should  be  levied  upon  the  property  subject  to 
taxation  in  said  district,  for  tbe  purpose  of 
paying  the  interest  on  said  bonds,  and  to 
provide  a  sinUng  fund  for  their  redemptioi^ 
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at  maturity.  The  petition  was  presented  to 
Hon.  J.  W.  Woods,  special  Judge  of  the 
Slxty-PlrBt  Judicial  district  court  of  Harris 
county,  the  regular  Judge  of  the  district  court 
of  Brazoria  county  being  Inaccessible  at  that 
time,  and  the  said  special  dlstrlctl  Judge 
granted  a  temporary  Injunction  returnable 
to  the  district  court  of  Brazoria  county  on 
the  beginning  of  its  September  term,  to  wit, 
September  6,  1915.  No  appeal  was  prose- 
cuted from  the  order  granting  the  temporary 
injunction.  September  23,  1915,  Frank  An- 
drews, as  receiver  of  St.  Louis,  BrownsTille 
&  Mexico  Railroad  Company,  intervened  as 
party  plaintiff,  and  the  original  plaintiffs 
filed  an  amended  petition,  both  parties  pray- 
ing for  a  permanent  Injunction,  and  on  the 
same  day  the  defendants  filed  an  amended 
answer,  containing  a  general  demurrer  and 
special  exoeptlonB  to  the  amended  petition 
and  plea  In  intervention.  Thereafter,  the 
case  coming  on  to  be  heard  at  a  regular 
term  of  the  district  court  of  Brazoria  county, 
and  the  parties  having  announced  ready  upon 
the  questions  of  law  raised  by  the  demurrer 
and  special  exceptions,  the  court,  after  due 
consideration,  sustained  the  general  demur- 
rer and  all  special  exceptions  and  dissolved 
the  temporary  injunction  theretofore  grant- 
ed by  Special  District  Judge  Woods,  and,  as 
no  relief  other  than  an  injunction  was 
sought,  dismissed  the  case.  From  this  action 
of  the  court  the  plaintiffs  have  appealed. 

Appellants'  second  assignment  of  error 
complains  of  the  action  of  the  court  in  sus- 
taining the  exception  of  defendants  to  the 
effect  that  the  temporary  injunction  granted 
by  Special  Judge  Woods  was  a  nullity,  for 
the  reason  that  a  special  Judge  of  a  district 
court  is  without  power  to  grant  an  injunc- 
tion returnable  to  any  other  court 

[1]  While  we  regard  this  action  of  the 
court  as  immaterial,  in  view  of  the  fact  that 
the  case  was  up  for  a  hearing  at  a  regular 
term  upon  amended  pleadings  which  prayed 
only  for  a  permanent  Injunction,  the  tempo- 
rary injunction  having  in  the  meantime, 
served  the  purpose  for  which  It  was  sought, 
whether  valid  or  not,  we  will  say,  In  passing, 
that  it  seems  to  be  well  settled  that  a  special 
district  Judge  of  one  court  has  no  authority 
to  grant  a  temporary  Injunction  returnable 
to  any  other  court,  and  that  therefore  the 
Injunction  granted  in  this  case  by  Judge 
Woods  was  without  lawful  authority  and 
void.  Wynn  v.  Edmonson,  etc.,  Co.,  150  S. 
W.  310. 

[2]  The  third,  fourth,  fifth,  sixth,  and 
ninth  assignments  are  not  followed  by  state- 
ments such  as  required  by  the  rules  to  au- 
thorize their  consideration,  and  for  this  rea- 
son appellees  object  to  our  considering  them, 
and  the  objection  must  be  sustained. 

[3]  There  was  no  error  in  sustaining  the 
seventh  special  exception  to  the  sixth  and 
seventh  paragraphs  of  plaintiff's  petition. 
These  paragraphs  attack  the  motives  of  the 


persons  by  whom  the  petition  for  the  elec- 
tion was  alleged  to  have  been  gotten  up.  The 
detertnination  of  the  area  of  the  district,  the 
sufficiency  of  the  petition,  and  other  prereq- 
uisites to  the  establishment  of  a  valid  road 
dlstrlbt  was  a  matter  pectillarly  committed  to 
the  commissioners'  court,  and  the  motives  of 
the  persons  who  set  the  machinery  in  motion 
leading  to  the  creation  of  the  district  can- 
not control  nor  be  tal^en  into  consideration. 

The  eighth  assignment  complains  of  the  ac- 
tion of  the  court  in  su-stalning  defendants' 
spedat  exceptions  to  the  eighth  paragraph 
of  the  amended  petition,  which  Is  as  follows: 
"The  tax  rolls  of  Brazoria  county,  Tex.,  for 
the  year  1914  show  that  of  the  77  persons 
whose  names  are  signed  to  the  petition  for  elec- 
tion to  determine  the  question  of  said  bond  issue, 
the  folIo'vt'inK  named  29  persons  paid  no  poll 
tax  for  the  year  1914,  viz.:  Edward  Rigi^,  J. 
R.  Mitchell,  J.  F.  Onger,  A.  J.  Lnndgren,  6.  K. 
Kohlman,  P.  J.  Kranse,  0.  D.  Prewitt.  S.  H. 
Mack,  G.  G.  Bootner,  Henry  Ballows,  Jnmes 
Brown,  Zebze  Brown,  .\sa  Ishmore,  Andrew 
Mills,  William  HiU,  J.  C.  Connock,  D.  J.  Og- 
bum,  W.  Houston,  Henry  Hanson,  Sam  Gas- 
ton, H.  Pink,  CoUin  Campbell,  A.  Mithers,  Jos- 
eph Reynolds,  Pete  Davis,  John  Scott,  Lee  Cole- 
man, Jackson  Davis,  Jasper  York.  That  of  the 
persona  whose  names  are  signed  to  said  petition 
for  said  election  order,  Houston  Williams  lives 
at  West  Columbia,  and  not  in  said  district  No. 
13.  That  petitioners  are  informed  and  believe, 
and,  so  bellevini;,  charge,  C.  A.  Seaborn  renders 
personal  property  for  the  year  1915,  valued  on 
the  county  tax  rolL  at  $115,  resides  in  the  town 
of  Columbia  and  not  in  said  district;  that  the 
name  of  J.  O.  Lindquist,  another  of  the  signers 
of  the  said  petition,  £9  on  the  nonresident  roll  for 
1914  and  renders  no  property  for  taxes  for  1915. 
That  the  following  named  persons,  whose  names 
are  signed  to  said  petition,  do  not  render  any 
propertyfor  the  year  1915:  H.  P.  Hopkins,  J. 
Rhodes  Wright,A.  J.  Lundgrun,  O.  K.  Kohlman, 
A.  N.  Nack,  E.  Vivla,  James  Brown,  Zebze 
Brown,  J.  Connack,  Elmer  Krause,  Henry  Han- 
son, Henry  Howard,  Dan  Gaston,  L.  T.  Patton, 
Isam  F.  CanneU,  Joseph  Reynolds,  John  Scott, 
Robert  SmithLWiU  WilUams,  and  J.  W.  Wat- 
son, and  that  Walter  Grain,  Jr.,  one  of  the  sign- 
ers, resides  at  Sweeny  and  not  in  said  district, 
and  in  consequence  of  all  of  which  the  said  peti- 
tion for  election  so  ordered  is  not  signed  by 
the  number  of  voters  required  by  article  3,  S  52, 
of  the  Constitution  of  the  state,  and  article  028 
of  Sayles'  Civil  Statutes,  and  the  commission- 
ers' court  of  Brazoria  county  was  ^thout  au- 
thority to  order  said  election." 

[4]  We  think  there  was  no  error  in  sus- 
taining the  special  exception.  The  allega- 
tion attacking  the  qualification  of  the  signers 
of  the  petition,  which  merely  alleges  that 
some  of  such  signers  had  not  paid  their  poll 
tax,  and  that  certain  others  of  them  do  not 
render  any  property  for  taxes,  is  insufficient 
to  show  their  disqualification,  or  to  show 
that  a  requisite  number  of  qualified  voters 
had  not  signed  the  petition.  The  allegation 
that  a  person  had  not  paid  his  poll  tax  does 
not  negative  that  he  is  a  qualified  voter,  for 
there  Is  a  large  class  of  persons  who  are  ex- 
empted by  law  from  the  payment  of  such 
taxes;  nor  does  the  allegation  that  a  per- 
son has  not  rendered  his  property  for  taxa- 
tion negative  that  he  Is  the  owner  of  taxable 
property.  y 

[6, 1]  We  shall  not  discuss  the  remtiinlng 
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assignments  of  error  In  detail.  We  think 
that  the  Injunction  was  properly  refused,  for 
the  reasons:  First,  that  the  holding  of  the 
election  did  not,  of  itself,  create  any  liability 
upon  the  appellants,  nor  operate  as  an  in- 
cumbrance or  charge  upon  their  property,  or 
in  any  way  interfere  with  their  property 
rights,  and  therefore  they  could  not  have 
been  harmed  in  the  slightest  by  permitting 
the  election  to  be  held;  second,  that  if  the 
law  under  which  the  election  was  sought  to 
be  held  is  unconstitutional,  as  appellants  con- 
tend, then  It  is  void,  and  any  pixiceedings 
had  thereunder  would  be  void,  and  could  be 
successfully  attacked  by  appellants  at  any 
time  (Parks  v.  West,  102  Tex.  11,  111  S.  W. 
726;  Cohen  v.  Houston,  176  S.  W.  814):  and, 
third,  that  the  election  sought  to  be  enjoined 
was  a  political  proceeding,  and  not  subject 
to  Judicial  control  (Robinson  &  Watson  v. 
Wlngate,  36  Tex.  Civ.  App.  65,  80  S.  W.  1067: 
City  of  Dallas  v.  Consolidated  St.  Ry.  Co., 
105  Tex.  337,  148  S.  W.  292).  The  reasons 
why  an  Injunction  does  not  11©  to  restrain 
the  holding  of  an  election,  such  as  the  kind 
under  discussion,  may  be  summed  up  in  the 
condusion  that  there  is  in  the  performance 
of  these  statutory  duties  no  invasion,  in  a 
legal  sense,  of  the  property  rights  of  the 
complainants,  whether  the  election  is  open 
to  attack  in  other  ways  or  not  Robinson 
V.  Wlngate,  98  Tex.  268,  83  S.  W.  182.  The 
reasons  are  elaborated  in  the  clear  and  able 
opinions  referred  to,  and  further  discussion 
here  would  only  Involve  the  statement  of  ad- 
ditional, or  perhaps  the  same  arguments  in 
different  form,  tending  to  the  same  conclu- 
sion. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 


SPIM/BR  V.  W.  J.  MAira  &  CO.    (No.  99.) 

(Court  of  Civil  Appeals  of  Texas.     Beanmont 

March  9.  1916.) 

1.  Chattix   Moktoaqes  €=!>117— Chops— In- 
TBBEST  IN  Rents. 

A  mortgage  of  crops  to  be  grown  on  cer- 
tain places  during  a  certain  year  by  mortgagor, 
or  those  in  his  employ  or  under  Ills  control,  and 
ol  the  rent  note  on  one  of  the  pluces  for  that 
year  covers  all  interest  of  the  mortgagor  in  the 
rents  for  tliat  year  on  that  place. 

[EM.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §  202;  Dec.  Dig.  «=» 
117.] 

2.  ClIATTEI,     MOBTQAOES     <@=»48— CBOPS— DE- 

ScniPTioiT  OF  Phemtses. 
Description  of  the  premises  in  a  mortgage 
of  the  crops  to  be  grown  on  the  "Lewis  place" 
owned  by  the  mortgage  in  a  certain  county,  it 
being  long  and  notoriously  so  known,  is  suffi- 
cient to  be  notice. 

[Kd.  Note. — For  other  cases,  see  Chattel 
5f  ortgages,  Cent.  Dig.  f  {  93-95 ;  Dec  Dig.  <6=» 
48.] 

Appeal  from  Montgomery  County  Court; 
W.  M.  Williams,  Judge. 


Action  by  W.  J.  Mann  ft  Co.  against 
Charles  Spiller  and  others.  From  Judgment 
for  plaintiff,  the  named  defendant  appeals. 
Affirmed. 

W.  B.  Browder,  of  Willis,  for  ai>peilant. 
A.  L.  Kayser,  of  Conroe,  for  appellee. 

BROOKE,  J.  There  Is  practically  an 
agreement  between  the  parties  as  to  the 
facts  in  the  case.  The  suit  Is  by  W.  J.  Mann 
&  C!o.,  appellee,  against  J.  F.  Johnson,  one  of 
the  defendants,  upon  his  promissory  note  of 
date  November  24,  1913,  for  the  sum  of  $737, 
due  October  1,  1914,  said  note  being  executed 
for  the  purpose  of  obtaining  goods  and  sup- 
plies furnished  by  Mann  &  Co.  to  Johnson, 
and  the  note  was  secured  by  a  chattel  mort- 
gage of  even  date  upon  the  crops  of  cotton 
and  com  grown  upon  said  tracts  of  land, 
rent  for  the  year  1914,  as  set  out  in  said 
chattel  mortgage,  appellee  claiming  by  vir- 
tue thereof  a  lien  upon  said  crops  to  secure 
payment  of  said  note. 

The  appellant,  Spiller,  it  Is  alleged,  con- 
verted to  his  own  use  nine  bales  of  said 
cotton,  with  notice  of  the  lien  thereon  whidi 
appellee  claimed  and  held  against  the  cotton. 
The  cotton  was  alleged  to  be  of  the  value  of 
$50  per  bale.  Spiller  denied  that  appellee 
had  a  lien  against  the  cotton,  and  claimed 
ownership  of  the  same  under  a  rent  note 
executed  on  the  29th  day  of  January,  1914, 
by  James  Johnson  to  J.  F.  Jobnaon,  due  the 
1st  day  of  October,  1914,  for  teut  for  the 
year  1914  of  about  lUO  acres  of  cleared  land 
belonging  to  the  said  J.  F.  Johnson,  and  situ- 
ated about  two  miles  northwest  of  the  town 
of  Willis,  said  note  being  for  the  sum  of 
$300. 

It  was  shown  that  Jesse  Campbell,  to 
whom  J.  F.  Johnson  originally  rented  the 
place  for  the  year  1914,  and  who  executed 
said  original  rent  note,  never  went  upon  the 
farm,  the  Lewis  place,  and  did  not  grow  auy 
crops  of  cotton  or  com  on  said  place  durhig 
the  year  1914,  but  that  the  cotton  grown  on 
said  Lewis  place  during  tlie  year  1914  was 
raised  by  James  Johnson,  who  rented  the 
land  after  Campbell  failed  to  go  upon  the 
same,  and  who  gave  bis  rent  note  for  $300 
to  J.  F.  Johnson  on  January  29,  1914.  due 
October  1,  1914,  as  above  set  out,  and  that 
said  note  was  transferred  on  February  12, 
1914,  to  one  F.  A.  Lichter,  who  thereafter 
transferred  the  same  to  appellant  SpUIer. 

Trial  was  had  before  the  court,  wliich  re- 
sulted In  Judgment  against  the  defendant  J. 
F.  Johnson  In  the  sum  of  $701.09,  and  against 
the  defendant  Spiller  for  $314,  the  value  of 
the  rent  cotton  raised  on  the  Lewis  place 
during  the  year  1914. 

There  is  no  controversy  over  the  value  of 
the  nine  bales  of  cotton,  and  the  only  ques- 
tion necessary  to  be  decided  is  whether  or 
not  the  mortgage  given  by  the  defendant 
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F.  Johnson  to  appellee  covered  this  cotton. 

The  mortgage  Is  as  follows: 

"The  State  of  Texas,  County  of  Montgomery. 

"Know  all  men  by  these  presents:  That 
"whereas,  I,  J.  F.  Johnson  of  above  state  and 
county  of  Montgomery,  own  100  acres  of  J.  W. 
Bird  place,  127  acres  Lewis  place,  90  acres  of 
Cook   place,  situated  in  justice's  precinct  No. 

in  said  county ;    87  acres  of  said  land  is 

cultivated  and  to  be  cultivated  by  me  during 
the  year  1914 ;  said  land  is  to  be  planted  in 
com  and  cotton,  about  62  acres  in  cotton  and 
25  acres  in  corn. 

"And  whereas  I,  the  said  J.  F.  Johnson,  do 
desire  to  obtain  advances  in  goods,  provisions, 
etc,  during  the  year  1913,  to  enable  me  to  make 
a  crop  on  suid  premises,  W.  J.  Mann  &  Co., 
successors  to  Smith  &  Mann,  merchants  of  Wil- 
lis, Tez^  have  agreed  to  make,  to  an  amount 
of  $10  'Dollars'  more  or  less,  as  the  same  shall 
from  time  to  time  be  required  by  me  and  agreed 
to  by  said  W.  J.  Mann  &  Co.,  successors  to 
Smith  &  Mann. 

"Now,  therefore,  in  consideration  of  the  prem- 
ises, and  the  further  consideration  of  the  sum 
of  $1  to  me  in  hand  paid  by  the  said  Smith  & 
Mann  and  to  secure  the  payment  of  said  ad- 
vances, and  also  the  payment  of  my  promis- 
sory note  for  the  sum  of  seven  hundred  thirty- 
seven  and  no/100  dollars,  dated  November  24, 
1913,  with  interest  thereon  at  the  rate  of  10 
per  cent,  per  annum  from  the  let  day  of  Oc- 
tober, 1914,  I  have  this  day  bargained  and  sold 
and  by  this  instrument  do  bargain  and  sell  and 
convey  unto  the  said  W.  J.  Mann  &  Co.,  suc- 
cessors to  Smith  &  Mann,  their  heirs  and  as- 
signs and  legal  representatives,  all  the  crops  of 
cotton  and  com  now  planted  or  hereafter  to  be 
planted  and  grown  on  said  premises,  by  me  or 
those  in  my  employ  or  under  my  control,  dur- 
ing the  year  1014,  aforesaid.  Also,  I  do  by 
these  presents,  for  the  consideration  above  nam- 
tid,  and  in  addition  to  said  crops  hereby  bnr- 
Bain  and  sell  unto  the  said  W.  J.  Mann  &  Co., 
successors  to  Smith  &  Mnnn,  their  heirs,  ex- 
ecutors, administrators,  and  assigns  the  follow- 
ing described  rent  notes,  etc.,  to  wit:  one 
year's  rent  on  the  Lewis  place  for  1014;  one 
year's  rent  on  the  Lewis  place  for  1015.  Both 
of  the  above  amounts  in  rent  note  and  contract 
given  by  Jesse  Campbell  to  J.  F.  Johnson  for 
o  years,  1914,  1915,  1016,  1017,  and  1918.  1 
rent  note  given  by  Henry  Hood  and  Julia  Mc- 
Pherson  for  $200  on  the  J.  W.  Bird  place,  to 
have  and  to  hold  the  same,  all  and  singular, 
forever:  Provided,  however,  that  if  the  said 
indebtedness  above  mentioned  shall  be  fully 
paid  and  discharged  on  or  before  the  1st  day 
of  October,  1914,  then  this  conveyance  shall  be 
null  and  void.  But  if  the  said  indebtedness, 
or  any  part  thereof,  is  not  paid  and  discharged 
as  above  stipulated,  the  said  W.  J.  Mann  & 
Co.,  successors  to  Smith  &  Mann,  their  heirs 
•or  assigns  or  legal  representatives  shall  have 
the  right,  with  or  without  any  legal  process,  to 
take  possession  of  the  above-described  proper- 
ty, wherever  the  same  may  be  found,  or  any 
part  thereof,  wherever  such  may  be  found,  and 
for  that  purpose  to  enter  upon  the  above-de- 
scribed premises,  or  any  other  premises  occu- 
pied by  me,  the  said  J.  F.  Johnson,  upon  which 
.said  property  or  any  part  thereof  may  be  found. 
And  the  said  W.  J.  Mann  &  Co.,  successors  to 
Smith  &  Mann,  their  heirs  or  assigns,  or  legal 
representatives,  having  taken  said  property  in 
pos.s(>ssion,  shall  have  the  ri,;ht  and  they  are 
hereby  fully  authorized  ond  empowered  to  sell 
the  same  in  the  manner  that  personal  proper- 
ty may  by  law  be  sold  under  execution,  and  ap- 
ply the  proceeds  of  said  sale  to  the  iiayment  of 
the  expense  of  said  sale  and  the  taking  posses- 
sion of  said  property,  and  10  per  cent,  addi- 
tional of  the  amount  due  for  attorney's  fees, 
and  to  the  payment  of  said  indebtedness,  or 
any  part  thereof  that  may  remain  unpaid,  to 


the  extent  that  the  proceeds  of  said  sale  will 
pay,  and  the  surplus,  if  any,  pay  over  to  the 
person  entitled  thereto. 

"It  is  further  agreed  that  the  indebtedness  se- 
cured by  this  instrument  is  due  and  payable  in 
Willis,  Montgomery  County,  Texas.  And  it  is 
further  agreed  that  if  any  default  is  made  in 
the  payment  of  either  the  note  or  account 
which  this  mortgage  is  given  to  secure,  then  10 
per  cent,  attorney's  fees  are  to  be  added  if  said 
note  or  account  is  collected  by  snit. 

"Witness  my  baud  on  this  the  24th  day  of 
November,  A.  D.  1913. 

"[Signed]    J.  F.  Johnson. 
"Attest: 

"B.  A.  Watson. 
"M.  Q.  Powell."      ■ 

Indorsed: 

"No.  147.    Vol.  S,  page  32. 

"«!10.00. 

"Note,  $737.00. 

"J.  F.  Johnson, 

"Montgomery  Co, 

"W.  J.  Mann  &  Co.,  successors  to  Smith  & 
Mann.      Mortga^^e. 

"Filed  for  registration  January  14,  1914,  at 
9  o'clock  a.  m. 

"W.  F.  Griffin,  Co.  Clerk 

"Montgomery  Co.,  Tex." 

It  win  be  seen  that  the  said  mortgage  was 
of  record  in  Montgomery  county  before  the 
fSOO  note  was  executed. 

The  court  filed  the  following  findings  of 
fact  and  conclusions  of  law: 

"Findings  of  Fact. 

"I  find  that  the  defendant,  J.  F.  Johnson,  is 
indebted  to  the  plaintiffs  in  the  amount  set  out 
in  their  petition  upon  the  promissory  note  ex- 
ecuted by  him'  on  the  24th  day  of  November, 

1913,  and  due  on  the  1st  day  of  October  alter 
its  said  date,  and  payable  to  plaintiits  as  in  their 
petition  alleged ;  that  there  is  now  due,  ow- 
ing, and  unpaid,  on  said  indebtedness  principal, 
interest,  and  attorney's  fees  tke  sum  of  $701.90. 

"I  find  that,  at  the  time  of  execution  and  de- 
livery of  ssid  note,  the  defendant,  J.  F.  Johnson, 
made,  executed,  and  delivered,  for  the  purpose 
of  securing  the  same,  a  certain  chattel  mort- 
gage and  assignment,  of  even  date  with  said 
note,  wherein  and  whereby  tlie  plaintiffs,  W.  J. 
Mann  &  Company,  were  given  a  lien  upon  all 
crops  of  corn  and  cotton  grown  upon  the  'Lewis 
Place'  for  the  year  1914,  by  the  said  Johnson 
or  those  in  his  employ  or  under  bis  control,  as 
well  as  all  rent  upon  said  place  for  said  year, 
this  being  the  place  upon  which  said  Johnson 
resided,  and  being  located  about  a  mile  or  a  mile 
and  a  half  northwest  of  the  town  of  Willis  in 
Montgomery  county. 

"I  find  that  the  place  mentioned  in  said  in- 
strument aforesaid  as  the  'Lewis  Place'  is  no- 
toriously known  in  that  community  and  that 
vicinity  and  has  been  known  for  tho  past  24 
years  as  such ;  and  that  the  said  J.  F.  Johnson 
resided  thereon  during  the  years  1913  and  1014. 

"I  find  as  a  fact  that  It  was  the  iuteution  of 
the  parties  to  said  mortgage  contract,  aforesaid, 
that  said  mortgage  should  and  that  the  same 
did  cover  all  of  the  interest  of  tho  said  J.  F. 
Johnson  in  and  to  the  cro^is  of  corn  and  cotton 
to  be  ^rown  on  said  'Lewis  Place'  for  the  year 

1914,  including  all  rent  due  said  Johnson  as 
landlord  from  any  person  renting  said  place  or 
part  thereof  from  said  year  1914.  Mortgage 
aforesaid  was  duly  registered  in  the  chattel 
mortgage  records  of  Montgomery  county,  Texas, 
on  the  14th  day  of  January,  1914. 

"I  find  that  the  defendant,  J.  F.  Johnson,  leas- 
ed to  James  Johnson  on  the  29th  day  of  Janu- 
ary, 1014.  all  or  nearly  all  of  said  Lewis  place 
upon  which  he  then  lived,  describing  it  as  'about 
100  acres  of  cleared  lands  of  said  J.  F.  Johnson 
at  his  home  place  about  one  mile  northwest  of 
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the  town  of  Willis  for  the  year  101|.  This  does 
not  include  in  said  cultivated  lands  tibe  dwelling 
house  and  other  houses  used  in  connection  there- 
with and  about  20  acres  of  land  next  to  dwelling 
house  on  north  side  of  branch  of  creek  through 
the  field,'  taking  the  note  of  the  said  James 
Johnson  in  the  sum  of  $300  to  cover  said  rent 
on  said  place  for  said  year  1914;  that  said  note 

was  indorsed  and  transferred  to Licbter, 

it  being  due  the  1st  of  October,  1914,  and  was 
by  said  Lichter  indorsed  without  recourse  and 
was  in  the  latter  part  of  September,  1914,  ac- 
quired by  the  defendant,  Charles  Spiller. 

"I  find  that  Dr.  Charles  Spiller  acquired  the 
James  Johnson  rent  note  from  Lichter  at  a  dis- 
count, crediting  Lichter  upon  a  pre-existing  debt 
then  due  the  said  Spiller  by  Licbter. 

"I  further  find  that  the  mortgage  above  re- 
ferred to  from  the  defendant  J.  F.  Johnson  to 
the  plaintiffs,  W.  J.  Mann  ft  Company,  of  date 
November  24,  1913,  was  sufficient  in  point  of 
description  of  property  and  the  interest  of  the 
mortgagor  sought  to  be  covered  for  the  regis- 
tration thereof  to  carry  constructive  notice  to 
all  parties  subsequently  dealing  with  the  said 
defendant  J.  F.  Johnson,  with  reference  to  the 
crops  grown  on  said  Lewis  place  by  the  defend- 
ant J.  F.  Johnson,  or  those  in  his  employ  or 
under  his  control,  and  also  all  rent  due  on  said 
premises  for  the  year  1914,  and  that  the  defend- 
ant Spiller  had  notice  of  plaintiffs  claim  at 
the  time  he  acquired  the  note  from  Lichter. 

"And  I  further  find  that  said  mortgage  afore- 
said discloses  sufficient  facts  upon  its  face  to 
put  an  ordinarily  prudent  person  upon  inquiry, 
and  that  such  inquiry  prosecuted  with  ordinary 
diligence  would  have  disclosed  all  the  facts  as 
to  said  transaction  between  the  defendant  J.  F. 
Johnson  and  the  plaintiff,  W.  J.  Mann  &  Com- 
pany. 

"I  find  that  the  Lewis  place  mentioned  in 
the  mortgage  aforesaid  and  the  premises  men- 
tioned in  the  rent  note  held  by  the  owner  there- 
of and  resided  thereon  during  the  years  1913 
and  1914;  that  the  defendant  Spiller  has  resid- 
ed within  five  miles  of  said  place  practically  all 
his  life,  and  that  during  toe  years  1913  and 
1914,  among  other  things,  he  was  enji^aged  In 
furnishing  farmers  goods  and  supphes  with 
which  to  make  a  crop. 

"I  further  find  that  the  nine  bales  of  cotton 
sued  for  were  grown  upon  said  premises,  be- 
ing the  premises  mentioned  in  the  mortage 
aforesaid,  which  are  the  same  premises  mention- 
ed in  the  James  Johnson  rent  note  held  by  the 
said  Spiller,  during  the  year  1914,  the  same 
being  cotton  due  the  landlord  or  his  ssgisniee.  un- 
der the  rent  contract  made  by  the  said  Jas.  John- 
son with  the  defendant,  J.  F.  Johnson,  on  the 
29th  day  of  January,  1914;  and  I  find  that 
this  was  the  cotton  covered  and  intended  to  be 
covered  by  the  mortgage  given  by  the  defend- 
ant. J.  F.  Johnson  to  the  plaintiffs,  W.  J.  Mann 
&  Co.,  on  the  24th  day  of  November,  1913,  and 
duly  registered  on  the  14th  day  of  January, 
1914. 

"I  further  find  that  said  nine  bales  of  cotton 
were  converted  by  defendant  Spiller  and  appro- 
priated by  him,  and  sold  on  the  open  market, 
and  cannot  now  be  found,  substantially  alleged 
in  plaintiff's  ^petition,  and  that  at  the  time  of 
such  conversion  same  was  of  the  reasonable 
market  value  of  ^14. 

"I  further  find  that  the  defendant  Spiller  was 
not  an  innocent  purchaser  of  the  James  John- 
son rent  note  for  value  and  without  notice  of 
plaintiff's  claim. 

"Coudumons  of  Law. 

"I  conclude  that  the  defendant  J.  F.  Johnson 
is  indebted  to  the  plaintiffs  in  the  sum  of  $701.- 
90,  principal,  interest,  and  attorney's  fees,  upon 
his  certain  promissory  note  of  date  November 
24,  1913,  due  October  1st  thereafter,  for  which 


amount  they  w«re  entitled  to  Judgment  against 
him. 

"I  conclude  as  a  matter  of  law  that  the  plain- 
tiSs  had  a  valid,  subsisting,  and  unsatisfied  lien 
against  the  nine  bales  of  cotton  sued  for,  which 
was  prior  to  any  claim  or  lien  of  the  defend- 
ant Spiller  thereon,  and  of  which  he  was  diate- 
ed  with  notice,  and  that  the  plaintiffs  are  enti- 
Oed  to  recover  the  value  of  said  nine  boles  of 
cotton  so  converted  and  appropriated  by  the 
scud  defendant  Spiller  in  the  sum  of  $314. 

"I  further  conclude  that,  as  the  said  defendant 
Spiller  was  not  a  purchaser  for  value  of  tlie 
said  Jas,  Johnson  rent  note,  the  plaintiffs  arc 
entitled  to  recover  the  valne  of  said  cotton,  re- 
gardless of  the  question  of  notice  of  their  claim." 

[1,  2]  The  view  we  take  of  the  case  Is  that 
the  mortgage,  upon  its  face,  was  intended  to 
cover  and  did  cover  all  interest  that  J.  F. 
Johnson  had  in  the  rents  for  the  year  1914 
on  the  Lewis  place,  and  that  the  said  in- 
stroinent  was  notice  to  all  the  world  of  that 
fact.  It  would  be  useless  and  would  serve  no 
good  purpose  to  go  into  detail  as  to  how  said 
conclusion  has  been  reached,  because  the  In- 
strument speaks  for  itself;  and  the  only 
reasonable  construction  of  which  it  Is  ca- 
pable is  that  a  lien  had  been  given,  upon  all 
of  the  rent  due  for  the  year  1914,  the  said 
J.  F.  Johnson  upon  said  Lewis  place.  The 
conclusions  reached  by  the  trial  court  are, 
in  our  Judgment,  correct,  and  the  appellant's 
first  assignment  of  error,  to  the  effect  that 
the  description  of  the  property  and  premises 
in  said  mortgage  is  too  general,  vague,  and 
indefinite  to  be  notice,  is  without  merit,  and 
same  is  overmled. 

Appellant's  second  to  sixth  assignments  of 
error  raise  the  anestion  with  reference  to 
the  sufficiency  of  the  evidence,  and  what  we 
have  heretofore  said  disposes  of  said  as- 
signments.   They  are  therefore  overruled. 

There  being  no  error  shown  In  this  record 
to  have  been  committed  by  the  trial  court, 
the  Judgment  is  in  all  things  affirmed,  and 
It  Is  so  ordered. 


WESTERN  UNION  TELEGRAPH  CO.  ▼. 
ALEXANDER  et  al.     (No.  104.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

April  20,  1916.    Rehearing  Denied 

July  3,  1916.) 

Tei^eobaphs  and  Tklkphoneb  ®=>71— Exces- 
sive Dakageb— Faixxtbe  to  Dkuveb  Tkle- 
OBAM  Announcing  Death. 
In  action  against  telegraph  company,  a  ver- 
dict of  $975  is  not  excessive,  where  a  telegram 
announang  death  of  addressee's  favorite  brother 
was  not  delivered,  causing  her  to  miss  his  fu- 
neral, which  she  had  made  prior  arrangements  to 
attend,  and  addressee  lived  within  spealnne  dis- 
tance of  the  telegraph  office,  and  the  company 
was  so  advised  by  the  sender  of  the  telegram. 

[Ed.  Note.— For  other  cases,  see  Telecraphs 
and  Telephones,  Cent  Dig.  i  74;  Dec.  Dig.  ^=> 
71.] 

Error  from  Polk  Cotmty  Court;  B.  F. 
Bean,  Judge. 

Action  by  Sleetie  Alexander  and  another 
against  the  Western  Union  Telegraph  Com- 
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pany.    Jadgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

F.  J.  ft  C.  T.  Doff,  of  Beaumont,  for  plaln- 
ttcr  In  error.  Campbell  &  Campbell,  of 
LJvlngston,  for  defendants  in  error. 

MIDDLEBROOKB,  J.  This  was  a  suit  In- 
stituted by  Sleetie  Alexander,  joined  by  ber 
busband,  Sandy  Alexander,  In  the  county 
court  of  Polk  county,  Tex.,  on  the  21st  day 
of  May,  1915.  Plaintiff  alleged  in  the  peti- 
tion, in  substance: 

That  on  September  28,  1914,  and  pricnr 
thereto,  they  lived  in  Sour  Lake,  Tex. ;  that 
James  Hall,  a  brother  of  Sleetie  Alexander, 
died  at  Moscow,  Tex.,  in  Polk  county,  on 
September  27,  1914;  that  on  the  28th  day 
of  September,  Joe  Hall,  a  brother,  sent  a 
telegram  to  Sleetie  Alexander,  reading  as 
follows: 

"Moscow,  Texas,  9—28—14. 

"Sleetie  Alexander,  Sour  Lake,  Texas.  James 
died  seven  o'clock  last  night.  Come  at  once. 
Answer.  Joe  Hall." 

Tbat  the  telegram  was  never  delivered  to 
Sleetie  Alexander,  altbough  she  resided  very 
near  the  telegraph  company's  office  In  Sour 
Lake ;  that  the  plaintiff  In  error  negligently 
and  willfully  failed  and  refused  to  deliver 
the  telegram,  and  that  thereby  she  was  de- 
prived of  attending  the  funeral  of  her  broth- 
er, and  being  present  with  her  family  in  her 
bereavement;  that  in  consequence  she  has 
suffered  great  mental  anguish,  to  her  dam- 
age in  the  sura  of  $975.  They  allege,  fur- 
ther, in  their  petition,  that  if  the  message 
had  been  delivered  she  would  and  could  have 
gone  to  Moscow  and  have  been  present  at 
the  burial  of  her  brother, 

The  defendant,  plaintiff  In  error,  answered 
by  original  answer  filed  on  August  1,  1915, 
demurring  generally  to  plaintiffs'  petition; 
also  filed  general  denial,  and  specially  plead- 
ed contributory  negligence  on  the  part  of  the 
gender  of  the  message  in  not  giving  plaintiff 
in  error  sufficient  information  as  to  where 
or  how  defendant  In  error  could  be  located ; 
tbat  it  used  due  diligence  to  locate  Sleetie 
Alexander,  but  on  account  of  the  negligence 
of  the  sender  of  the  message  was  unable  to 
do  so ;  and  tbat  the  defendant  mailed  to  the 
plaintiff  a  card  advising  her  that  the  message 
was  in  the  office,  and  for  ber  to  call  for 
same,  which  she  failed  to  do. 

Plaintiff  filed  replication  to  this  answer, 
denying  same  generally,  and  specially  plead- 
ing that  at  the  time  of  the  delivery  of  the 
message  to  defendant  for  transmission,  Joe 
Hall,  the  sender  of  the  message,  told  defend- 
ant's agent  that  Sleetie  Alexander  was  a 
sister  of  the  deceased,  and  lived  within 
speaking  distance  of  the  telegraph  station  at 
Sour  Lake.  The  case  was  tried  before  a  jury 
on  the  25th  day  of  October.  1915,  resulting 
in  a  verdict  for  the  plaintiff  In  the  sum 
sued  for,  $975.  Motion  for  new  trial  was 
duly  filed,  and  tbe  same  was  overruled  by  the 


trial  court,  proper  exceptions  were  reiseKed, 
and  the  case  is  now  properly  before  this 
court  for  review. 

Plaintiff  In  error's  first  assignment  of  er- 
ror is: 

"Because  the  verdict  of  the  jury  is  go  excessive 
and  nnreasoaable  in  amount' as  to  show  preju- 
dice on  the  part  of  the  jury." 

Its  second  easlgnmeut  is: 

"The  verdict  of  the  jury  is  not  supported  by 
and  ia  aKainst  a  preponderance  of  the  evidence, 
in  that,  althouph  the  plaintiff  swore  that  her 
failure  to  be  at  her  brother's  funeral  nearly  kill- 
ed her,  yet  the  record  discloses  that:  (1>  The 
plaintiff,  although  she  knew  her  brother  was  sick 
and  dying  for  a  period  of  three  months,  and  that 
altbough  she  had  the  means  and  ability  to  go  to 
him,  she  did  not  do  so.  (2)  That  plaintiff  had 
not  seen  or  been  with  her  brother  for  a  period 
of  three  years  before  bis  death.  (3)  That  plain- 
tiff's mental  anguish,  if  any,  was  produced  by 
regret  at  not  having  gone  to  her  brother  before 
his  death,  and  not  by  reason  of  her  failnre  to 
be  present  at  his  huriaL 

It  is  admitted  by  tbe  defendant  tbat  a 
train  leaving  Sour  Lake  for  Houston  not 
later  than  9  a.  m.  on  September  28,  1914, 
would  have  made  connection  with  the  train 
of  the  Houston,  East  &  West  Texas  at 
Houston,  which  was  due  to  arrive  in  Moscow 
about  11  at  night.  It  is  also  admitted  that 
26  minutes  would  have  been  a  reasonable 
time  for  tbe  transmission  of  the  message  in 
question  from  tbe  Moscow  office  to  the  tde- 
graph  office  at  Sour  Lake. 

It  is  not  necessary  to  set  out  at  length  the 
statement  of  facts  in  this  case,  for  a  proper 
consideration  thereof,  under  the  assignments 
of  error  presented  to  this  court.  Suffice  It 
to  say  that  tbe  facts  show  that  the  plaintiff 
Sleetie  Alexander  suffered  great  mental  an- 
guish on  account  of  not  having  the  privilege 
of  attending  her  brother's  funeral.  The  facts 
show  also  tbat  ber  brother  was  afflicted  with 
tuberculosis,  and  had  been  for  some  time; 
that  ber  brother,  some  time  previously,  bad 
lived  in  Louisiana,  but  bad  moved  from 
Louisiana  to  Moscow,  and  at  the  time  be 
moved  back  to  Moscow  Sleetie  Alexander 
was  living  in  Moscow ;  that  she  left  Moscow 
and  came  to  Sour  Lake  about  three  montbs 
before  her  brother's  death.  Plaintiff  In  er- 
ror, In  Its  brief,  states  this  time  to  be  three 
years,  but  we  are  sure  tbat  tbia  is  a  clerical 
error.  Tbe  undisputed  facts  show  tbat  she 
was  with  ber  brother  about  three  months 
before  bis  death.  They  show,  also,  that 
she  had  made  arrangements  with  ber  brother 
to  telegraph  her  if  her  brother  should  die,  in 
time  for  ber  to  he  present  at  tbe  funeral,  and 
that  she  bad  also  made  arrangements  with 
a  Mr.  Hudson,  for  whom  sbe  cooked,  in  case 
she  should  get  word  of  her  brother's  death 
at  an  hour  of  the  day  that  would  preclude 
ber  taking  passage  from  Sour  Lake  to  Beau- 
mont on  a  regular  train,  so  as  to  make  con- 
nection tbat  would  enable  her  to  reach  her 
brother  in  time  for  burial,  to  take  ber  in 
Ills  automobile  to  Beaumont  to  mako  con-  C"^ 
nection.  She  testified,  also,  tbat  deceased  '  ^ 
was  her  favorite  brother,  and  If  tbe  tnessags 
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had  been  delivered  to  her  with  reasonable! 
dispatch  she  could  and  would  bare  gone  to 
.her  brother's  funeral,  and  it  is  also  showa 
that  from  the  time  of  receiving  the  message 
after  her  brother's  death,  if  It  had  been 
promptly  delivered,  she  could  have  made 
connection  on  the  railroad,  so  as  to  have  been 
In  Moscow  about  11  o'clock,  before  her  broth- 
er was  burled  the  next  afternoon;  It  shows, 
also,  that  her  brother  who  sent  the  message 
went  to  the  telegraph  operator  several  times 
and  asked  as  to  whether  he  had  an  answer, 
and  that  the  funeral  was  delayed  until  all  of 
the  trains  had  passed  that  she  could  have 
reached  Moscow  on  at  any  time  during  the 
afternoon  of  her  brother's  burial,  and  It 
shows,  also,  that  her  brother  who  sent  the 
message  met  the  night  train,  expecting  her  to 
arrive  on  it.  The  telegraph  operator  at  Sour 
Lake  put  the  message  In  the  hands  of  a  negro 
porter  or  message  boy  for  delivery,  and  he 
testified  that  he  went  to  numerous  persons 
and  places,  the  post  office,  hotels,  and  one 
place  and  another,  trying  to  locate  Sleetle 
Alexander,  and  could  not  do  so.  The  testi- 
mony also  shows  that  Sleetle  Alexander  did 
live  within  speaking  distance  of  the  depot, 
the  distance  being  determined  at  approxi- 
mately three  times  the  distance  of  the  width 
of  ttie  courthouse,  and  it  was  agreed  that  the 
width  of  the  courthouse  was  65  feet. 

Plaintiff  in  error's  counsel  presents  a  most 
forceful  argument  in  his  brief;  but,  under 
our  view  of  the  case,  his  assignments  of 
orror  are  not  well  taken.  He  cites  Western 
Union  Telegraph  Company  v.  Holcomb,  176 
S.  W.  750,  as  supporting  his  contention  In 
bis  first  assignment  of  error.  An  Inspection 
of  that  case  shows  that  the  following  mes- 
sage was  sent: 

"  'Mt  Pleasant,  Texas.  March  18,  1911.  Fate 
Hawkins,  De  Leon.  Texas.  Brother  Jess  sick. 
No  chance  for  him.  Come  at  once._  fSipned] 
I.«na  Raney.'  Lena  Raney  was  plaintiff's  sister, 
and  she  and  ber  brother,  Jess  HolcoiAb.  lived  in 
the  country  about  nine  miles  from  Mt.  Pleasant, 
Plaintiff  resided  in  the  country  near  Downing,  a 
small  town  about  eight  miles  from  De  Leon.  A 
telephone  line  connected  De  Leon  and  Downing, 
and  a  telephone  line  ran  from  Downing  to  plain- 
tiff's residence.  A  person  at  De  Leon  could  talk 
to  plaintiff  at  his  residence  over  the  telephone, 
but  in  order  to  do  so  it  was  necessary  to  call  for 
him  at  the  Downing  exchnnRe,  from  which  sta- 
tion direct  connection  could  be  mnde  between 
plaintiff's  residence  and  De  Leon.  Jess  Holcomb 
died  at  4  o'clock  on  the  afternoon  of  March  19th, 
and  was  buried  near  his  home  at  4  o'clock  on 
the  afternoon  of  March  20th.  The  teleKram  was 
delivered  to  plaintiff  at  his  home  by  telephone 
from  defendant's  olfiee  at  De  Leon  on  the  morn- 
ing of  March  20th,  too  late  to  enable  him  to  at- 
tend the  burial." 

In  passing  upon  that  case,  Justice  Dunklin, 
writing  the  opinion,  says: 

"By  another  assignment  it  is  insisted  that  the 
judgment,  which  was  for  the  sum  of  $1,000,  was 
excessive.  According  to  plaintiff's  testimony,  he 
moved  from  Titus  county  to  Comanche  county 
in  the  year  1904.  During  the  time  plaintiff  lived 
in  Titus  county,  Jess  Holcomb,  iiis  hrotlier,  lived 
with  him  until  the  latter  married,  and  then  lived 
aboot  a  mile  and  a  half  from  plaintiff's  resi- 
dence.    Plaintiff  further  testified:    'I  suppose 


Jess  had  been  married  ahont  a  year  and  a  half 
when  he  left  Titus  county.  No;  Jess  was  not 
my  youngest  brother.  Jess  was  27  years  old 
when  be  died.  I  regarded  my  brother  Jess  very 
highly  as  a  brother.  He  and  I  were  always 
very  friendly.  It  had  been  something  like  four 
years  at  the  time  my  brother  died  since  I  had 
seen  him.  •  •  ♦  When  I  found  out  I  could 
not  see  my  brother  in  his  lifetime,  and  then  could 
not  even  attend  his  funeral.  I  could  hardly  de- 
scribe my  feeUni^  I  felt  mighty  bad,  and  wag 
hurt  badly  over  it.'  He  further  testified  that  he 
made  no  effort  to  have  the  burial  pogtpone<1  in 
order  to  enable  him  to  attend  the  funeral ;  that 
he  could  have  taken  a  train  on  Monday  aftor- 
noon  and  reached  his  brother's  home  the  follow- 
ing morning  at  abont  4:40  o'clock;  that  his 
brother  did  not  have  any  one  to  write  him  of  his 
illness;  that  he  had  never  been  to  Mt.  Pleasant 
since  his  brother's  death.  We  recognize  the  rule 
that  the  amount  of  damages  to  be  awarded  in 
such  case  as  this  is  to  be  determined  by  the  ju- 
ry, and  that  the  verdict  will  not  be  disturbed 
unless  clearly  excessive.  Further,  we  are  not 
unmindful  of  the  rule  that  the  facts  of  each  case 
must  be  the  guide  in  determining  the  amount  of 
damages  to  be  awarded;  but  we  are  of  the  opin- 
ion that  the  facts  detailed  by  the  plaintiff  him- 
self clearly  do  not  warrant  the  amount  of  dam- 
ages awarded." 

The  evidence  In  that  case  showed  also 
that  the  telegram  was  carelessly  delayed  and 
that  it  reached  the  plaintiff  too  late  for  him 
to  get  passage  that  would  enable  him  to 
reach  his  brother's  home  In  time  for  the  fu- 
neral. The  distinction  between  that  case  and 
the  Infant  case  is:  The  undL^uted  te^l- 
mony  in  the  instant  case  shows  that  Sleetie 
Alexander  could  and  would  have  attended 
ber  brother's  funeral  if  the  message  bad 
been  promptly  delivered,  and  she  was  so 
anxious  to  be  in  x>osltion  to  attend  her 
brother's  funeral  that  she  had  prearranged 
to  be  able  to  do  so,  regardless  of  train  serv- 
ice from  Sour  Lake  to  Beaumont. 

In  the  case  of  Western  Union  Telegraph 
Company  v.  Jcdinson,  171  S.  W.  839,  as  we 
understand  it,  that  case  was  decided  from 
the  standpoint  of  "his  action  for  mental  an- 
guish under  the  law  of  Arkansas  will  not  lie 
for  the  failure  to  deliver  an  Interstate  mes- 
sage," and  is  not  applicable  to  the  instant 
case,  and  the  case  of  Southwestern  Tele- 
graph, etc.,  Company  v.  City  of  Dallas,  174 
S.  W.  636,  which  is  a  case  in  which  a  sntt 
was  brought  for  a  reasonable  sum  for  in- 
spection of  telegraph  posts,  etc.,  for  $2  per 
post,  under  ordinances  under  special  charter 
of  the  city  of  Dallas,  and  in  that  case  a  Judg- 
ment was  rendered  against  the  telegraph 
company  for  the  amount  sued  for,  $2  per 
post,  and  the  question  of  excessive  damages 
was  properly  raised  by  the  appellant,  and 
was  overruled  by  the  court;  the  Judgment 
being  affirmed. 

In  Western  Union  Telegraph  Company  v. 
Bosentreter,  80  Tex.  406,  16  S.  W.  25,  the 
Supreme  Court,  answering  an  assignment  in 
point  with  the  assignment  in  the  instant 
case,  in  which  a  Judgment  was  secured  for 
?1,000,  says: 

"At  last  it  now  only  remains  to  dispose  of  tha^prI/> 
twelfth  assit^ment  of  error.  *  •  *  This  asAJS!  IV- 
signment  claims  that  the  verdict  ot  the  jury  is     O 
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excessive  in  amount.  We  are  unable  to  so  hold. 
*  *  *  Under  a  s^Btcm  of  jurisprudence  where 
the  jurors  are  made  the  sole  judges  of  matters 
of  fact,  they  are  as  independent  in  their  sphere, 
in  legal  contemplation,  and  presumably  as  fair 
and  honest,  as  the  jndpe  on  the  bench.  Where 
their  power  is  thus  made  by  law  exclusive,  some 
proof  of  a  satisfactory  nature  ought  to  be  fur- 
nished that  they  were  influenced  by  passion,  or 
prejudice,  or  other  improper  motive,  in  render- 
ing the  verdict,  before  the  power  of  the  court 
to  annul  the  verdict  for  these  reasons  could  be 
lawfully  exercised.  Even  when  a  verdict  is  very 
large  in  amount,  that  affords  at  best  but  a  sus- 
picion of  improper  influence.  But  in  this  case 
the  amount  awarded  is  not  anusually  large,  nor, 
indeed,  so  great  as  in  many  other  oases  where 
the  verdicts  were  sustained.  *  •  *  We  can- 
not, therefore,  hold  that  the  verdict  of  the  jury 
was  influenced  by  any  improper  motive  in  as- 
sessing the  amount  of  damages,  although  the  ef- 
fect of  the  verdict  is,  •  •  *  as  said  in  the  able 
argument  for  the  appellant,  to  allow  the  plain- 
tiff 'to  coin  his  tears  into  silver  dollars.'  " 

In  the  case  of  Western  Union  Telegraph 
Company  v.  McDaVld,  121  S.  W.  893,  a  Judg- 
ment was  secured  by  the  plaintiff  In  the 
sum  of  $1,350.  The  facts  are  very  similar 
to  the  instant  case,  and  the  appellate  court, 
in  passing  upon  an  assignment  that  the  dam- 
age is  excessive,  says: 

'•There  is  no  fixed  rule  for  measuring  the  dam- 
ages to  be  allowed  in  such  cases,  owing  to  the 
varying  conditions  and  circumstances,  and  the 
jury  being  the  exclusive  judges  of  the  facts,  it 
must  clearly  appear  that  the  amount  allowed  is 
excessive  before  this  court  would  be  authorized 
to  disturb  their  verdict  upon  that  objection.  We 
have  carefully  examined  the  evidence,  and,  while 
the  amount  of  the  verdict  seems  somewhat  large, 
we  cannot  say  that  it  is  excessive" — citing  Tele- 
graph Co.  V.  James,  31  Tex.  Civ.  App.  503,  73  S. 
W.  79;  Telegraph  Co.  v.  Houghton,  26  S.  W. 
448 ;  Telegraph  Co.  v.  Finer,  9  Tex.  Civ.  App. 
152,  29  S.  W.  66,  and  many  other  authorities. 

We  have  carefully  considered  all  of  the 
authorities  cited  in  appellant's  brief,  as  well 
as  the  able  argument  presented  by  counsel 
for  appellant;  but  we  do  not  think,  as  a 
matter  of  law,  that  the  damages  under  the 
facts  and  surroundings  of  this  case  can  be 
said  by  this  court  to  be  excessive.  The 
first  assignment  of  plaintiff  In  error  is  there- 
fore overruled. 

The  second  assignment  of  error  Is  really 
nothing  more  or  less  than  a  reassertion  of 
the  first  assignment  of  error  in  different 
form  and  verbage,  and  is  answered  by  our 
disposition  of  the  first  assignment  of  error. 
We  do  not  think  as  a  matter  of  law  that  the 
verdict  and  judgment  in  this  cause  is  exces- 
sive, and  the  Judgment  of  the  lower  court  is 
affirmed. 

Afiirmed. 


ANDERSON  COUNTY  v.  HOPKINS. 

(No.  7301.) 

<Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  29,  1916.) 

Ol'KRKB  or  CotTBTS  <g=933— EXTRA  COMPENSA- 
TION TOB  County  Clebk— "Compensation" 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
3S81,  38^,  3889,  and  3893,  as  to  county  cleric's 


fees,  allowing  county  clerks.  In  counties  of  25,- 
000  inhabitants,  to  retain  $2,400  as  "compensa- 
tion," and,  in  counties  of  between  26,000  and 
38,000  inhiibitants,  to  retain  as  "excess  fees" 
up  to  $1,250,  one-fourth  of  the  fees  in  excess  of 
the  amount  allowed  for  salaries  of  themselves 
and  assistants  and  deputies,  and  allowing  the 
commissioners'  court  in  cases  where  the  "com- 
pensation" and  "excess  fees"  do  not  reach 
the  maximam  provided  for,  to  allow  compensa- 
tion for  ex  officio  services,  not  to  exceed  the 
maximum,  authorize  the  commissioners'  court 
to  allow  the  clerk  of  the  county  court,  in  coun- 
ties having  between  25,000  and  38,000  inhabi- 
tants, compensation  for  ex  officio  servicee.  pro- 
vided such  compensation,  together  with  the  fees 
retntned  by  him  under  articles  3881,  r?8<'2,  and 
.S889,  does  not  amount  to  more  than  $3,650,  and 
such  compensation  for  ex  officio  services  can- 
not be  regarded  as  "excess  foes"  of  which  oflTcers 
can  retain  only  one-fourth,  article  3SS8,  pro- 
viding that  in  no  case  shall  the  court  be  respon- 
sible for  the  payment  of  any  sum  when  the  fees 
collected  by  any  <^eer  are  less  than_  the  maxi- 
mum comi>ensation,  not  being  in  conflict. 

[Kd.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Wg.  §  68;   Dec.  Dig.  «=»33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Compensation.] 

Appeal  from  Anderson  County  Court;  P 
H.  Springer,  Special  Judge. 

Action  by  Anderson  County  against  3.  I. 
Hopkins.     From  a  Judgment  for  defendant, 

plaintiff    appeals.      Affirmed. 

Campbell  &  Sewell,  of  Palestine,  for  appel- 
lant. O.  C.  Funderburk,  of  Palestine,  for  ap- 
pellee. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellant  against  appellee  to  recover  the 
sum  of  $850,  claimed  to  have  been  unlawfully 
allowed  appellee  by  the  commissioners'  court 
of  appellant  county  as  compensation  for  ex 
officio  services  performed  by  him  as  county 
clerk  of  said  county.  A  general  demurrer 
was  sustained  to  the  petition,  and,  plaintiff 
declining  to  amend,  the  suit  was  dismissed. 

The  only  questions  raised  by  the  appeal  are 
whether  the  commissioners'  court  of  a  county 
having  more  than  25,000  and  less  than  38,- 
000  inhabitants  is  authorized  to  allow  com- 
pensation to  the  county  clerk  for  ex  <^cio 
services  when  the  fees  of  the  oflBce,  after 
paying  the  expenses  allowed  by  law,  amount 
to  the  sum  of  $2,400,  and  whether.  If  such 
compensation  is  allowed.  It  should  be  regard- 
ed as  "excess  fees,"  as  that  term  Is  used  in 
the  statute,  only  one-fourth  of  which  can  be 
retained  b^  the  officer.  The  facts  upon 
which  these  questions  arise  are  fully  pleaded 
in  the  petition.  The  determination  of  the 
question  depends  upon  the  construction  of 
our  statutes  fixing  and  regulating  the  fees 
and  compensation  of  county  ofllcers.  The 
statutes  bearing  upon  the  question  are  ar- 
ticles 3881,  3882,  3889,  and  3893,  Vernon's 
Sayles'  Civil  Stotutes.  Article  3881,  in  so  far 
as  It  affects  the  question  under  considera- 
tion, provides  that  the  "maximum  fees  of 
all  kinds"  that  may  be  retained  by  a  county 
clerk  as  compensation  for  bis  services  shall 
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not  exceed  tlie  sum  of  $2,250.  Article  3882 
provides  that  in  counties  baring  a  population 
of  26,000  Inbabitants  tlie  county  clerk  may 
be  allowed  the  sum  of  $2,400.  Article  3889 
is  as  follows: 

"Eadi  ofiScer  named  in  this  chapter  shall  first, 
out  of  the  fees  of  his  office,  pay  or  be  paid,  the 
amount  allowed  him,  under  the  provisions  ot 
this  chapter,  together  with  the  salaVies  of  his 
assistants  or  depaties.  If  the  fees  of  such  of- 
fice collected  in  any  year  be  more  tlian  the 
amount  needed  to  pay  the  amount  allowed  such 
officer  and  his  assistants  and  deputies,  same 
shall  be  deemed  excess  fees,  and  of  such  excess 
fees  such  officer  shall  retain  one-fourth :  and  in 
counties  having  between  25,000  and  38,000  in- 
habitants until  such  one-fourth  amounts  to  the 
sum  of  twelve  hundred  and  fifty  dollars;  and 
counties  containing  a  city  of  more  than  25.000 
population,  or  in  which  county  the  population 
exceeds  38.000,  until  such  one-fourth  amounts 
to  the  sum  of  fifteen  hundred  dollars,  such  popu- 
lation to  be  based  on  the  United  States  c«i- 
suB  last  preceding  any  given  year.  All  amounts 
received  by  such  officer  as  fees  of  his  office  be- 
sides those  which  be  is  allowed  to  retain  by  the 
provisions  of  this  chapter,  shall  be  paid  into  the 
county  treasury  of  such  county." 

Article  3893  contains  the  following  provl- 
Bions: 

"The  commissioners'  court  is  hereby  debarred 
from  allowing  compensation  for  ex  officio  serv- 
ices to  county  officials  when  the  compensation 
and  excess  fees  which  they  are  allowed  to  re- 
tain shall  reach  the  maximum  provided  for  in 
this  chapter.  In  cases  where  the  compensation 
and  excess  fees  which  the  officers  are  allowed  to 
retain  shall  not  reach  the  maximum  provided 
for  in  this  chapter,  the  commissioners'  court 
shall  allow  compensation  for  ex  officio  services 
when,  in  their  judgment,  such  compensation  is 
necessary;  provided,  such  compensation  for  ex 
officio  services  allowed  shall  not  increase  the 
compensation  of  the  official  beyond  the  maximum 
amount  of  compensation  and  excess  fees  al- 
lowed to  l>e  retained  by  him  under  this  chapter." 

l^ese  articles  of  the  statute  seem  to  us 
to  be  so  clear  and  unambiguous  as  to  leave 
no  room  for  construction.  There  Is  no  doubt 
as  to  the  meaning  of  the  term  "compensation 
and  excess  fees"  as  used  in  article  3803.  By 
the  provision  of  article  3881  the  maximum 
amount  of  fees  the  officer  is  allowed  to  re- 
tain is  retained  as  "compensation"  for  his 
services.  This  "compensation,",  is  fixed  by 
article  3882  at  $2,400  for  dertcs  of  the  county 
court  in  coimtles  having  a  population  of  25,- 
000  inhabitants.  By  article  3889  It  Is  provid- 
ed that,  in  counties  having  between  26,000 
and  38,000  Inhabitants,  In  addition  to  the 
compensation  allowed  in  the  preceding  arti- 
cles, the  county  officers  may  retain  one- 
fourth  of  the  "excess  fees"  collected  by  them 
until  such  one-fourth  amounts  to  the  sum  of 
$1,250.  It  is  perfectly  clear  that  these  arti- 
cles permit  a  county  clerk.  In  counties  hav- 
ing between  25,000  and  38,000  inhabitants,  to 
retain  as  compensation  and  excess  fees  the 
sum  of  $3,650.  Arttcle  3893  expressly  au- 
thorizes the  commlssionetB'  court,  when,  in 
their  Judgment,  such  compensation  Is  neces- 
sary, to  allow  compensation  for  ex  officio  serv- 
ices of  any  county  officer,  provided  sudi 
oompensation  shall  not  increase  the  compen- 
latian  o£  the  official  beyond  the  maxlmtim 


amount  of  "compensation  and  excess  fees" 
allowed  to  be  retained  by  him  under  the 
preceding  articles.  These  articles,  we  think, 
clearly  authorize  the  commissioners*  court 
to  allow  the  cl»lc  of  the  county  court,  in 
counties  having  between  26,000  and  38,000  in- 
habitants, compensation  for  ex  officio  serv- 
ices, provided  such  compensation,  together 
with  the  fees  retained  by  lilm  under  the  pre- 
ceding articles,  does  not  amount  to  more  tlian 
$3,660.  We  do  not  thlnlt  article  38^  Is  sus- 
ceptible of  any  other  reasonable  construe- 
ti<m.  We  think  it  equally  clear  that  the  lan- 
guage and  manifest  purpose  and  Intent  of  the 
article  excludes  the  idea  that  the  compensa- 
tion for  ex  officio  services  thereby  authorized 
can  be  regarded  as  "excess  fees"  of  whidi 
officers  can  only  retain  one-fourth. 

Appellant  contends  that  article  3883  should 
not  be  construed  according  to  the  literal 
meaning  of  Its  language,  because  to  do  so 
would  defeat  the  manifest  purpose  and  Intent 
of  the  Legislature  In  the  enactment  of  the 
statute  regulating  the  fees  of  county  officers 
when  the  several  articles  of  the  statute  are 
considered  as  a  whole.  We  find  nothing  ia 
the  act  as  a  whole  which  throws  any  doubt 
upon  the  meaning  of  article  3803.  The  pro- 
vision of  article  3888,  that  "In  no  case  shaU 
the  state  or  the  county  be  responsible  for  the 
payment  of  any  sum  when  the  fees  collected 
by  any  officer'  are  less  than  the  maximum 
compensation  allowed  by  this  chapter,  or  be 
responsible  for  the  pay  of  any  deputy  or  as- 
sistant," axe  not  In  conflict  with  the  provision 
of  article  3893.  The  two  articles,  construed 
together,  evidence  the  clear  Intention  of  the 
Legislature  to  protect  the  county  against  any 
claim  on  the  part  of  the  officers  for  any 
deficiency  in  the  fees  allowed  him  by  law, 
but  to  authorize  the  commissioners'  court 
when,  in  their  judgment,  such  comi>ensat!on 
is  necessary,  to  allow  the  officer  cwnpensation 
for  ex  officio  services  in  an  amount  not  to 
exceed  such  deficiency.  We  think  such  legis- 
lation is  reasonable  and  proper.  The  ex  of- 
ficio services  performed  by  a  county  officer 
may  be  much  greater  In  one  county  than  In 
another  of  the  same  population,  and  it  Is  not 
unreasonable  to  leave  to  the  judgment  of  the 
commissioners'  court  the  question  of  whether 
a  county  officer  should  receive  compensation 
for  ex  officio  services,  the  amount  of  sudt 
oompensation  being  limited  by  the  statute. 

We  cannot  agree  with  appellant  in  its  fur- 
ther contention  that  the  construction  we  have 
given  this  article  of  the  statute  adds  to  the 
inequality  of  the  oompensation  allowed  coun- 
ty officers,  and  therefore  contravenes  one  of 
the  primary  purposes  of  the  Legislature  in 
the  enactment  of  the  fee  biU  statute.  As  be- 
fore stated,  we  think  the  statute  is  plain  and 
unambiguous,  and  we  are  not  authorized  to 
give  it  any  construction  than  that  wUch  its 
plain  language  imports. 

It  appears  from  'the  face 
that  Anderson  county  has 


face  of  the  petltloiQQ[^ 
as  a  population,  as     ^ 
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shown  by  the  last  United  States  census,  of 
between  25,000  and  38,000  Inhabitants,  and 
that  the  total  amount  of  compensation  re- 
ceived b;  the  defendant.  Including  the  $850 
for  which  this  suit  Is  brought,  was  less  than 
the  sum  of  p,600. 

We  agree  with  the  trial  Judge  that  the 
petition  does  not  show  any  right  in  the  plain- 
tiff to  recoTer  any  sum  from  the  defendant, 
and  the  general  demurrer  was  properly  sus- 
tained. 

It  follows  that  the  judgment  of  the  trial 
court  should  be  affirmed;  and  it  Is  so  or- 
dered. 

Affirmed. 


TOWNSEND  V.  PILGRIM.    (No.  8425.) 
(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

July  1,  1916.) 
1." Trial  «=»192— Imstbuotionb  — Assumiiiq 
Fact  to  bk  Tbui. 

."Vn  instruction  assuming:  a  fact  is  not  erro- 
neous, where  imcontradicted  testimony  estab- 
lislies  the  fact 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  It  432-434;   Dec.  Dig.  «=»1S2.] 

2.  Sales  «=»396  —  Action  bt  Buteb  fob 
Overpayment  of  Pubchase  Pbice— Plead- 
ing BND  Proof. 

In  action  for  excess  paid  on  purchase  price 
of  cotton  by  buyer,  where  the  sale  contract 
pleaded  was  that  the  cotton  should  be  paid  for 
on  the  basis  of  its  grade  and  classification,  it 
was  unnecessary  for  plaintiff  to  allege  that  the 
contract  provided  for  grading  and  classification 
in  town  to  which  it  was  to  be  shipped  by  seller, 
in  order  to  admit  testimony  of  its  real  grade 
ascertained  at  such  place. 

[Ed.  Note.— Bbr  other  cases,  see  Sales,  Cent. 
Dig.  a  1134,  1135 ;   Dec.  Dig.  ©=»396.] 

3.  Appeal  and  Erbor  <S=s>1050(1)— Harmless 
Bkbob— Tebtimont  from  Books  by  Person 
Not  Makinq  Entry. 

In  such  action,  allowing  expert  to  testis 
from  a  copy  of  his  boolcs  as  to  the  grade  of  the 
cotton  made  by  him  was  not  reversible,  where 
he  testified  he  was  present  and  assisted  at  the 
grading  and  classificatioD,  and  qualified  as  an 
expert,  and  there  was  no  other  dispute  as  to  the 
result  of  the  grading  and  classification. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068,  1069,  4153.  4167 ; 
Dec.  Dig.  <8=»1050(1).] 

4.  Evidence  «=»219(1)— Aduission— Refubai. 
OF  Goons  Tendebed. 

In  such  action,  refusal  of  defendant  to  take 
back  cotton  sold  by  him  at  the  same  price  he 
received  for  it,  notwithstanding  an  advance  of 
$2.50  per  bale,  was  competent  as  in  the  nature 
of  an  admission  bearing  upon  his  claim  that 
the  grade  and  classification  at  which  it  was  sold 
were  the  correct  ones. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  762,  765,  766,  770;  Dec  Dig.  e=» 
219(1).] 

5-  Appkal  and  Ebbob  «=»1002  —  Review  — 

Conflicting  Evidence. 
A  verdict  based  on  conflicting  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C^ent.  Dig.  $g  3935-3937;  Dec.  IMg.  «=» 
1002.] 

Appeal  from  Shack^ord  County  Court; 
J.  A.  King,  Judge. 


;i02i 

Actiw  by  W.  H.  Pilgrim  against  B.  H. 
Townsend.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Action  to  recover  the  excess  paid  by  the 
plaintiff  In  buying  cotton  at  Moran,  Tex., 
under  a  trade  arrangement  or  custom  where- 
by plaintiff  paid  a  certain  price,  and  If,  after 
receipt  and  grading,  the  cotton  was  found 
to  be  of  lower  grade  than-  paid  for,  the  dif- 
ference was  to  be  adjusted  by  the  defendant 
Seller  refunding  the  difference. 
The  special  charge  complained  of  was: 
"If  yon  ahonld  find  and  believe  from  the  evi- 
dence and  a  preponderance  thereof  that  the 
plaintiif  and  defendant  agreed  upon  a  stipulated 
price  for  85  bales  of  cotton,  if  they  did  do  so, 
and  that  it  was  understood  and  agreed  by  and 
between  the  said  parties  that  said  cotton  should 
be  classed  and  graded  at  Dublin,  Tex.,  or  if 
you  should  find  or  believe  from  the  evidence  and 
a  preponderance  thereof  that  there  was  a  usage 
and  custom  among  cotton  men,  in  contracts  of 
the  character  alleged  to  exist  by  the  plaintiff, 
to  ship  cotton  with  bill  of  lading  attached,  and 
that  such  custom,  if  any,  was  for  the  out  turns 
to  be  made  as  is  shown  to  have  been  made  in 
this  case,  and  that  snch  usage  and  custom,  if 
any,  was  known  to  the  defendant,  Townsend, 
then  and  in  that  event  you  are  instructed  that 
the  defendant  would  be  liable  for  whatever 
amount,  if  any,  that  was  in  excess  of  the  real 
grade  of  said  cotton,  unless  you  should  find  and 
believe  that  there  was  an  agreement  or  stipula- 
tion to  the  contrary  made  between  said  parties." 

The  second  assignment  of  error  was: 
"The  court  erred  in  permitting  the  witness 
W.  H.  Pilgrim,  while  on  the  stand  testifying  as 
a  witness  in  his  own  behalf,  to  testify  as  to 
the  grade  and  class  of  said  cotton  at  Dublin, 
Tex.,  to  the  effect  that  be  had  graded  and  class- 
ed the  cotton  at  DubUn,  Tex.,  after  it  arrived 
there,  and  that  it  did  not  class  as  high  grade 
as  the  grade  and  class  given  by  the  defendant, 
because  it  was  not  alleged  in  the  petition  that 
it  was  the  contract  in  the  purchase  of  the 
cotton  by  plaintiff  tliat  it  was  to  be  classed  by 
plaintiff  at  Dubhn,  Tex.,  and  that  it  was  to  be 
paid  for  by  plaintiif  upon  a  grade  or  class  made 
by  plaintiff  at  Dublin,  Tex." 

Other  assignments  of  error  referred  to 
were: 

"The  court  erred  in  permitting  the  witness 
Lewis  Moore  to  testify  before  the  jury  as  to 
the  grade  of  the  cotton  made  by  him  at  Dublin, 
Tex.,  from  a  memorandum  showing  the  class 
and  grade  of  the  cotton,  over  the  objection  of 
the  connsel  for  defendant  made  at  the  time  of 
testifying;  the  witness  stating  that  he  had  not 
made  the  memorandum  and  had  not  seen  it 
made,  but  that  he  turned  the  original  memoran- 
dum of  the  grade  and  class  of  said  cotton  as 
made  by  him  at  the  time  of  grading  the  cotton 
to  a  clerk  in  his  office,  and  that  the  copy  from 
which  he  was  testifying  was  made  by  the  clerk, 
and  not  by  the  witness,  and  that  he  had  no  in- 
dependent recollection  of  the  grade  of  said  cot- 
ton as  made  by  him,  except  as  shown  by  the 
copy  of  memoranda  made  by  said  clerk,  and 
from  which  he  testified,  because  the  same  was 
immaterial,  and  could  not  be  used  by  the  witness 
to  show  the  grade  of  said  cotton." 

"The  court  erred  in  permitting  the  witness  W. 
H.  Pilgrim  to  testify  that  he  offered  the  cotton 
back  to  the  defendant  after  he  had  the  cotton 
graded  at  Dublin,  Tex.,  for  the  same  price  be 
had  paid  defendant  for  the  cotton,  although 
cotton  had  advanced  in  price  in  the  meantime 
about  $2.50  per  bale,  because  tiie  evidence  offer- 
ed, if  true,  was  made  after  the  controversy  over 
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the  cotton  had  arisen,  and  wag  made  by  the 
plaintiff,  and  was  self-serving,  and  in  the  nature 
of  a  compromise,  and  was  immaterial,  irrele- 
vant, and  prejudicial." 

Scott  &  Brelsford,  of  Eastland,  for  ap- 
pellant, Walter  L.  Morris,  of  Albany,  for 
appellee. 

CONNER,  C.  J.  [1]  While  the  record  In 
this  case  is  not  in  a  wholly  satisfactory  con- 
dition, so  that  we  are  entirely  free  from 
doubt,  yet  after  a  consideration  of  the  whole 
case  we  find  ourselves  unable  to  say  that  any 
such  error  has  been  committed  as  to  require 
a  reversal  of  the  Judgment  below.  The  spe- 
cial charge  complained  of  in  the  first  assign- 
ment of  error.  In  some  respects,  at  least, 
seems  to  be  upon  the  weight  of  the  evidence 
as  urged ;  but  as  presented  In  the  assignment 
the  objec-tlon  is  limited  to  a  specific  part  of 
the  charge,  to  wit,  to  that  part  referring  to 
the  custom  alleged,  which  assumes  that  tlie 
custom  "was  for  the  out  turns  to  be  made 
us  is  shown  to  have  been  made  in  this  case." 
This,  of  course,  assumes  that  out  turns  had 
been  made  in  this  case ;  but  so  far  as  we  are 
able  to  determine  from  the  record  there  is  no 
doubt  as  to  this.  The  appellee  testified  with- 
out contradiction,  as  we  understand  the  rec- 
ord, that  after  the  classification  wade  by  him 
and  Moore  in  Dublin  he  returned  to  appel- 
lant, as  usual  in  such  cases,  the  result  of 
the  classification ;  such  returns,  as  w^e  under- 
stand, constituting  what  is  designated  as 
"out  turns."  We  accordingly  feel  constrain- 
ed to  overrule  the  assignment 

[2]  We  thinlc  it  is  to  be  Implied  from  the 
contract,  as  alleged  in  plaintifPs  petition, 
that  the  grade  and  classification  of  the  cot- 
ton should  be  its  real  or  true  grade  and  class. 
In  order,  therefore,  to  admit  testimony  of 
Its  real  grade  as  found  by  appellee  and  Moore 
in  Dublin,  it  was  nnnecessary  that  there 
be  an  allegation  in  the  petition  that  the  con- 
tract provided  for  a  grading  and  classifica- 
tion in  Dublin.  The  objection,  therefore,  to 
the  testimony  referred  to,  on  the  ground  that 
it  was  not  alleged  In  the  petition  that  the 
cotton  was  to  be  "paid  for  on  the  grade  and 
Class  made  by  the  plaintiff  at  Dublin,  Tex.," 
Is  not  maintainable,  and  the  second  assign- 
ment of  error  must  therefore  l>e  overruled. 

[3, 4]  There  is  possibly  some  force  in  the 
objection  that  Moore  should  not  have  been 
peruiitted  to  testify  from  the  copy  of  his 
books  as  to  the  grade  and  class  of  the  85 
bales  of  cotton  in  controversy  at  Dublin. 
The  testimony  of  the  keeper  of  the  books 
himself,  supplemented  by  further  testimony 
that  the  books  were  correctly  kept,  would 
be  the  best  evidence;  but  inasmuch  as  ap- 
pellee testified  that  he  was  present  and  as- 
sisted in  the  grading  and  clnssiflcatlon  of  the 
cotton  at  Dublin,  and  inasmuch  as  he  further 
qualified  as  an  expert  to  give  such  testimony, 
and  there  was  no  objection  to  the  testimony 


so  given,  and  inasmuch  as  we  do  not  other- 
wise find  any  dispute  as  to  the  result  of  tlie 
grading  and  dasslfieatlon  at  Dublin,  vi 
think  the  objection  to  Moore's  testlmocj 
above  noted  must  be  overruled.  What  we 
here  say  also  sufllciently  answers  appellanfi 
assignment  of  error  insisting  that  the  ini:- 
ment  is  not  supported  by  the  evidence.  XtA 
the  majority,  at  least,  have  concluded  tha- 
appellant's  refusal  to  take  back  the  cottoa 
sold  by  him  at  the  same  price  be  receireil 
for  it,  notwithstanding  an  advance  of  flX 
per  bale,  was  in  the  nature  of  an  admis-iiM 
on  his  part  that  was  relevant  to  his  credibil- 
ity as  a  witness,  and  as  a  circumstance  »!*) 
proper  for  consideration  in  passing  upon  tie 
weight  of  appellant's  testimony  that  lii< 
grade  and  classification  at  Moran  were  the 
correct  ones. 

[5]  On  the  issue  of  whether  the  confrRi-t 
was  for  the  grading  and  classification  to  be 
done  at  Moran,  we  think  the  evidence  1- 
merely  of  conflicting  tendencies,  and  we  do 
not  feel  authorized  to  disturb  the  verdict  oJ 
the  Jury  In  a  determination  of  the  conflkl 

The  Judgment  is  accordingly  affirmed. 


TRINITY 


COUNTY 
NER. 


LUMBER  CO.  V.  COS 
(No.  120.)  i 

(Court  of  Civil  Appeals  of  Texas.     Bcanmon:. 

April  27,  1916.     Rehearing  Denied 

July  3,  1916.) 

1.  JtJDGMINT  «=>622(1)— JODOlraST  AS  BaK. 

Where  a  set-off  is  presented  by  defendiut 
in  his  pleadings  and  attempted  to  l>e  supports! 
by  evidence,  it  will,  whether  allowed  or  disal- 
lowed, become  res  adjudicata. 

[Ed.   Note. — For   other  cases,   see   Judgment. 
Cent.  Dig.  $  1136;  Dec.  Dig.  «=>622(1).] 

2.  Appeal  and  ERB»it  ^saSCKl)— JuDOXE^ti^ 
afpeai.able  —  judoltent  which  fails  tc 
Dispose  of  Set-Off  and  Countkbciaiii. 

A  judgment,  which  does  not  specificaUf  dis- 
pose ot  a  set-off  and  counterclaim  pleaded  by  >\t 
fendant,  held  a  final  determination  of  thoi^  is- 
sues as  against  defendant  and  hence  appeulxbl' 
[Ed.  Note. — For  other  cases,  see  Appeal  sr.l 
Error,  Cent  Dig.  §{  494-500,  503,  505-*«': 
Dec.  Dig.  <S=5>80(1).] 

3.  Pabrnt   and   Child    9=>6— Actioks  foi 

Wages  of  Child. 
An  action  for  wages  earned  durine  pkia- 
tiff's  minority  cannot  be  maintained  where  tl' 
evidence  shows  that  his  mother  is  iivinf,  aat 
there  is  no  pleading  or  proof  that  plaintiff  xra* 
emancipated  at  the  time  be  performed  such  la- 
bor. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
CbUd,  Cent  Dig.  §{  77-85;   Dec.  Dig.  «=)6.] 

4.  Parent  and  Child  «=s>5<1)— Easninos  of 
Child. 

A  widowed  mother,  or  a  mother  whose  hus- 
band is  imprisoned  or  has  deserted  her.  is  fn- 
titled  to  the  services  and  earnings  of  a  raiacr 
child  to  the  same  extent  as  the  father  would  b« 
if  living. 

[Ed.  Note. — For  other  cases,  see  Parent  ani 
Child,  Cent  Dig.  {{  70.  76;  Dec.  Dig.  «=»5(1>.; 


Appeal   from  Trinity 
M.  McKlnnon,  Judge. 
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Action  by  Eraest  Ck>nner  against  the  Trin- 
ity County  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Rerersed 
and  rendered. 

R.  B.  Mlnton,  of  Groveton,  for  appellant. 
A.  M.  Campbell  and  G.  H.  Crow,  botb  of 
Groveton,  for  appellee. 

BROOKE,  J.  This  was  a  suit  by  the  ap- 
pellee against  appellant  for  the  conversion  of 
the  sum  of  $30.95  alleged  to  be  current  Tvag- 
es.  and  for  $20  attorney's  fees,  and  $25  pu- 
nitive damages.  Appellant  pleaded  a  set-off 
of  $35.10,  tendered  Into  court  $1.85,  pleaded 
the  minority  of  plaintiff  at  the  time  such 
wages  were  earned  and  that  they  were  the 
property  of  his  mother,  and  set  up  a  counter- 
dnlm  for  $150.  AppcUee  abandoned  his  claim 
for  $25  punitive  damages,  and  Judgment  was 
rendered  in  bis  favor  for  $36.95,  his  current 
wages,  and  $20  attorney's  fees,  and  no  dis- 
position was  made  in  the  final  Judgment  of 
appellant's  counterclaim,  set-off,  or  the  mon- 
ey tendered  into  court. 

At  the  outset  we  are  confronted  with  a  mo- 
tion to  dismiss  this  appeal  for  the  following 
reasons:  (1)  Becanse  the  Judgment  of  the 
trial  court  is  not  a  final  judgment,  such  as 
ciin  be  appealed  from,  in  that  the  cross-ac- 
tion of  the  appellant  was  not  disposed  of  by 
the  Judgment  of  the  trial  court.  (2)  Because, 
if  it  shall  be  held  that  appellant's  cross-ac- 
tion was  disposed  of  by  Judgment  of  the  trial 
court,  then  said  Judgment  was  adverse  to 
the  appellant,  and  the  amount  In  controversy, 
under  the  assignments  of  error  as  made  by 
the  appellant,  is  not  within  the  Jurisdiction 
of  this  court,  and  that  this  court  has  no  Ju- 
risdiction of  the  matters  complained  of  by 
the  appellant  is  manifest  of  record. 

Upon  the  presentation  of  this  motion,  we 
were  very  much  inclined  to  grant  same,  fol- 
lowing a  long  line  of  decisions  which  we  be- 
lieve announce  the  correct  doctrine.  Riddle 
V.  Bearden,  36  Tex.  Civ.  App.  97,  80  S.  W. 
1061 ;  Hugglns  v.  Reynolds,  51  Tex.  Civ.  App. 
504,  112  S.  W.  116;  Lewis  v.  Kelley,  146  S. 
W.  1197;  Williams  v.  Bell,  63  Tex.  Civ.  App. 
474,  116  S.  W.  837;  Railway  Co.  v.  Stephen- 
son, 26  S.  W.  236;  Clopton  v.  Herring,  26 
S.  W.  1104;  Saw>  v.  Anderson,  135  S.  W. 
1068 ;    Hedrick  v.  Smith,  146  S.  W.  305. 

[1 ,  2]  But  in  the  case  of  Trammel!  v.  Ros- 
en, 106  Tex.  132,  167  S.  W.  1161,  the  S«- 
perme  Court  held  as  follows: 

•'Davies  v.  Thomson,  92  Tex.  391.  49  S.  W. 
215,  was  a  suit  by  the  heirs  of  Thomson,  de- 
ceased, against  the  heirs  and  administrator  of 
Davips,  deceased,  for  recovery  of  one-half  of 
certain  real  and  personal  property  held  and  con- 
trolled by  Davies  at  the  time  of  his  death,  and 
onc-lialf  of  all  increase  and  gains  in  said  prop- 
erty since  his  death,  and  one-half  of  all  money 
received  from  sales  of  any  of  said  property 
since  that  time.  If  the  allegations  of  the  pe- 
tition were  true,  plaintiffs  were  entitled  to  re- 
cover everything  sued  for  by  them.  The  jury 
found  simply  'for  the  plaintiffs  in  the  sum  of 
$14,000.'  The  court  entered  judgment  accord- 
ingly.    Upon  appeal,  this  question  was  certified 


to  this  court:  'Is  the  jtidgnicilt  a  final  jndgment 
from  which  an  appeal  may  be  taken?  The  con- 
tention is  that  the  verdict  and  judgment  should 
have  in  terms  made  some  disposition  of  the  real 
estate.'  In  answering  said  question,  this  court 
quoted  approvingly  the  foregoing  excerpt  from 
its  nninion  in  the  Rackley  Case  [89  Tex.  613,  86 
S.  W.  771.  and  added:  "The  proposition  there 
announced  was  directly  involved  in  the  decision 
of  that  ca.se,  and  is  decisive  of  the  question  cer- 
tified. The  judgment,  in  our  opinion,  should 
be  construed  to  mean  that  the  plaintiffs  recover 
of  the  defendants  the  sura  of  $14,000  and  costs, 
and  that  they  are  to  tnke  nothing  more  either 
in  the  property  claimed  or  in  money.  We  an- 
swer the  qunstion  in  the  affirmative.' 

"The  principle  which  controlled  the  Inst-mep- 
tioned  two  cases  is,  we  think,  applicable  in 
great  measure  to.  this  case.  The  nile  is  thus 
stated  in  Freeman  on  Judgments,  ji  279,  and 
note  1 :  'Q?liere  is  no  doubt  that  if  a  set-off  is 
presented  by  defendant  in  his  pleadings,  and 
attempted  to  be  supported  by  evidence  to  the 
jury,  it  will,  whether  allowed  or  diBallowed, 
Decome  res  adjudicata.  It  is  settled  by  the 
judgment  as  conclusively,  when  it  doos  not  ap- 
pear to  have  boen  allowed,  as  though  there  were 
an  express  finding  against  it.'  *  •  *  Nor  is 
it  material  that  the  evidence  to  support  a  set- 
off was  eioluded  because  insufficient.    *    *    • 

"We  fppl  constrained  to  hold  that  the  judg- 
ment of  the  trial  court,  nltIion!;h  irregular  and 
imperfect  in  form,  is  sufficient  to  support  the 
appeal.  However,  we  feel  impelled  to  say,  also, 
that  we  think  that,  as  a  matter  of  practice,  and 
to  avoid  confusion,  every  final  judgment  should 
plainly,  exiilicitly,  and  specifically  dispose  of 
each  and  every  party  to  the  cause,  and  of  each 
and  every  issue  therein  presented  by  the  plead- 
ings." 

Therefore,  on  the  authority  of  the  case 
last  cited,  we  overrule  the  motion  to  dismiss 
the  appeal. 

Tested  by  the  pleadings,  this  case  was  one 
of  conversion  and  for  damages.  The  testi- 
mony, which  was  uncontradicted,  was  as  fol- 
lows: 

"My  name  is  Ernest  Conner,  and  I  live  on 
Mr.  Piatt's  place  four  miles  from  Groveton.  In 
Trinity  county,  Tex.  I  was  In  the  employ  of 
the  Trinity  County  Jyumber  Company  and  quit 
work  on  February  14,  1914.  I  had  been  working 
for  it  during  January,  and  until  the  14th  day  of 
February  of  that  year.  They  agreed  to  pay  me, 
and  at  the  time  I  quit  owed  me  $36.95,  which 
they  refused  to  pay  me.  I  made  demand  for 
my  money  upon  Mr.  Chandler,  the  timekeeper, 
Mr.  Hughes,  the  cashier  of  the  Trinity  County 
lyumber  Company,  and  Mr.  Cox,  who  works  for 
the  company  in  the  woods,  but  they  refused  to 
pay  me.  I  then  went  to  see  Mr.  Campbell. 
I  remember  the  14th  day  of  February,  because  it 
was  pay  day.  They  did  not  pay  me  off  in 
January.  They  had  no  pay  day  for  me  in  Jan- 
uary. I  went  to  them  and  demanded  my  pay  on 
the  first  pay  day  for  me  after  I  went  to  work  in 
January.  Tliey  had  their  pay  days  on  the 
closest  Saturday  to  the  15th  of  each  month  at 
that  time.  I  made  no  demand  for  pay  during 
January,  except  for  coupons,  which  I  drew.  I 
drew  coupons  during  February,  also.  I  did  not 
draw  any  money  during  January  or  February. 
I  am  22  years  old.  I  was  21  years  old  on  May 
2,  1914.  I  lived  out  at  the  Springs  until  the 
shei-ifT  put  me  off;  I  don't  remembier  the  day. 
I  never  did  own  any  property,  and  my  mother 
has  nothing  subject  to  execution." 

That  is  practically  all  the  testimony  of 
the  plaintiff.     The   Judgment   of  the   court 
found  that  the  plaintiff  labored 
month  of  January  and  up 
the  13th  day  of  February,  and  that,  for  the 
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serrices  rendered  by  plaintiff,  tbe  defendant 
■was  Indebted  to  plaintiff  in  the  sum  of  $36.95. 
Judgment  was  entered,  upon  said  testimony, 
that  tbe  plaintiff  recover  of  defendant  $36.95, 
tbe  amount  of  his  current  wages  sued  for. 

[3]  By  the  first  assignment  of  error,  tbe 
appellant  calls  in  question  the  action  of  tbe 
court  in  rendering  Judgment  for  plaintiff, 
because  tbe  undisputed  evidence  shows  that 
tbe  sum  sued  for  was  earned  during  plain- 
tiff's minority;  that  bis  mother  is  living; 
and  that  there  is  neither  pleading  nor  proof 
that  tbe  plaintiff  was  emancipated  at  tbe 
time  be  performed  such  labor.  Tbli  assign- 
ment must  be  sustained. 

The  record  shows  that  tbe  plaintiff  was  a 
minor  living  with  bis  mother,  and  there  is 
not  a  line  of  testimony  even  intimating  that 
he  had  been  emancipated,  or  that  there  was 
any  relinquishment  or  gift  by  plaintifTs 
mother.  It  has  been  held  that  a  parent  is 
only  entitled  to  tbe  services  and  earnings  of 
the  child  wliile  the  child  Is  supported  by  him. 
Although  tbe  general  principle  is  clear  and 
unquestioned  that  the  father  is  entitled  to 
tbe  services  of  bis  minor  child,  and  to  all 
that  such  child  earns  by  his  labor,  yet  it 
seems  to  be  equally  clear  that,  as  tbe  right 
of  the  father  to  the  services  of  tbe  child  Is 
founded  upon  bis  duty  to  support  and  main- 
tain bis  child,  if  he  should  fail,  neglect,  or 
refuse  to  observe  and  perform  this  duty,  his 
right  to  tbe  services  of  bis  child  should  cease 
to  exist;  and  such  is  held  to  be  the  law. 
As  tbe  father  may  forfeit  his  right  to  tbe 
custody  and  control  of  his  child's  person  by 
abusing  bis  power,  so,  by  neglecting  to  ful- 
fill tbe  obligations  of  a  father,  be  may  forfeit 
bis  right  to  the  fruit  of  bis  child's  labor. 
If  he  provides  no  borne  for  bis  protection. 
If  he  neither  feeds  nor  clothes  him,  nor  min- 
isters to  his  wants  in  sickness  or  health.  It 
would  be  a  most  harsh  and  unnatural  law 
which  authorized  tbe  father  to  appropriate 
to  himself  all  the  child's  earnings.  It  would 
be  recognizing  in  fathers  something  like  that 
pre-eminent  and  sovereign  authority  which 
has  never  been  admitted  by  the  jurisprudence 
of  any  dvlliied  people,  except  that  of  an- 
cient Borne,  whose  law  held  children  to  be 


the  property  of  tbe  father,  and  placed  tbem 
in  relation  to  blm,  in  tbe  category  of  things, 
instead  of  that  of  persons.  Tiffany  on  Per- 
sons &  Domestic  Relations,  pp.  261,  262. 
[4]  Tbe  same  authority,  continuing,  says: 
"There  ia  some  authority  to  the  effect  that 
tbe  right  to  a  child's  services  and  earnings  does 
not  vest  in  the  mother,  even  where  the  fathir 
has  deserted  her  and  the  child,  or  is  dead: 
that  the  mother,  «ven  under  such  circumstances 
08  these,  ia  entitled  only  to  reverence  and  re- 
spect, and  hi^s  no  authority  over  the  child,  or 
right  to  its  services.  This,  however,  is  a  mis- 
take, due  iMrhaps.  to  some  extent,  to  following 
without  reason  or  other  authority  the  dictom 
of  Blackstone  and  other  old  writers  and  judges 
to  that  effect,  and  to  a  failure  to  recognize  tbe 
fact  that  there  is  no  longer  any  such  principle 
or  doctrine  as  the  old  feudal  doctrine,  which,  re- 
quiring, as  it  did  the  abject  subjection  and 
servitude  of  the  wife,  was  unable  to  recognize 
the  supremacy  of  the  mother.  By  the  over- 
wfaelming  weight  of  modern  authority,  a  widow- 
ed mother  is  entitled  to  the  services  and  earn- 
ings of  a  minor  cnild  to  the  same  extent  as  tbe 
father  would  be  if  living.  The  same  mlo  ap- 
plies where  a  wife  is  deserted  by  her  husband, 
or  he  is  imprisoned,  and  she  is  left  to  maintain 
her  children,  for  the  same  reason  for  the  mle 
applies  in  both  cases."  Tiffany  on  Persons  & 
Domestic  BclaHona,  p.  256;  29  Cyc.  1624-25; 
Barrett  v.  Riley,  42  Hi.  App.  258;  Soper  t. 
Igo.  121  Ky.  560,  88  8.  W.  588,  1  L.  K.  A 
(N.  S.)  362,  123  Am.  St.  B«p.  212,  11  Ann. 
Cas.  1171 ;  Geragbty  v.  New,  7  Misc.  Rep.  30, 
27  N.  Y.  Supp.  403 ;  McGarr  v.  National,  24 
R.  I.  447,  63  Atl.  820,  60  I*  K.  A.  122,  96 
Am.  St.  Rep.  749;  Matthewson  v.  Perry.  37 
Conn.  435,  9  Aul  Rep.  339;  Bradley  v.  Sattler, 
166  111.  603,  41  N.  E.  171;  Hollingsworth  v. 
Swedenborg,  49  Ind.  878*  19  Am.  Rep.  687; 
Nightinprale  v.  Withington,  16  Mass.  272.  8 
Am.  Dec.  101;  KeUer  v.  St  Louis.  152  Mo. 
696,  64  S.  W.  438,  47  I*  B.  A.  391:  Whitdiead 
V.  St.  Louis,  22  Mo.  App.  60. 

Tbe  record  In  tbis  case  with  reference  to 
maintenance  Is  silent  The  defendant  plead- 
ed and  proved  the  minority  of  the  plaintlfl. 
and  while  we  might  Infer  from  tbe  fact  that 
he  was  living  with  his  mother,  that  sbe  was 
maintaining  him,  still  there  is  no  proof  di- 
rectly with  reference  to  bis  maintenance. 

Believing  that  the  above  is  sound  doctrine, 
and  from  the  authorities,  we  are  constraiaed 
to  hold  that  the  assignment  is  well  taken, 
and  tlie  case,  therefore,  will  be  reversed  and 
rendered  In  favor  of  the  appellant  It  is  so 
ordered. 
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BABGBR  et  id.  y.  BRUBAKBR  et  aL* 
(No.  7176.) 

(Court  of  CStU  Appeals  of  Texas.     Galveston. 

May  9,  1916.    On  Motion  for  Behear- 

ing,  June  29,  191&) 

1.  Bills  and  Noras  «c»254,  408— Liability 

OF  iNDOBaEBr- How  FiZBD. 

An  indorser's  liability  on  a  note  may  be 
fixed  by  protest  or  by  bringing  suit  at  the  first 
term  of  court  to  which  the  suit  can  be  brought 
after  the  note  becomes  dne  or  by  suit  at  the  sec- 
ond term  of  court  after  It  becomes  due,  and 
showing  why  suit  was  not  instituted  at  the  first 
term. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  575-680,  lOlfr-1021,  1118- 
1128;    Dee.  Dig.  «s»254,  40&] 

2.  Bills  and  Notks  <S=»254,  408  —  Liabilitt 
of  indobseb — rslbasb. 

If  no  such  liability  is  so  fixed,  the  indorser 
is  released. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  575-580,  1019-1021,  1113- 
1128;   Dec.  Dig.  «=»254,  408.] 

3.  Vendob  aro  PaBCHABEB  «=»278— Tbndob'b 

I/iKNB— Statute. 
Vernon's  Sayles'  Ann.  Ciy.  St.  1914,  art. 
5695,  providing  that  when  the  time  of  payment 
of  vendor's  lien  notes  is  extended,  if  the  con- 
tract of  extension  is  signed  and  acknowledged 
as  provided  for  in  the  law  relating!  to  the  execu- 
tion of  deeds  of  conveyance,  by  the  party  obli- 
gated to  pay  such  notes,  and  filed  for  record, 
etc.,  the  lien  shall  be  in  force  until  four  years 
after  the  maturity  provided  in  such  extension, 
and  the  date  of  matvrity  set  forth  in  the  deed  of 
conveyance  or  the  recorded  extension  of  the  same 
shall  be  conclusive  as  to  the  date  of  maturity,  is 
a  statute  of  limitations  for  the  protection  of 
those  who  may  deal  with  lands,  against  undis- 
closed liens  against  them. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig,  i|  776,  777;  Dec.  Dig. 
®=»278.] 

4.  Evidence  «=»445(4)  —  Liabilitt  of  Ih- 
DOBSEBs— Statute. 

Notwithstanding  such  statute,  a  verbal  ex- 
tension of  a  note  by  the  indorser  while  it  was 
in  his  hands  may  be  shown  by  the  indorsee  in 
proving  his  promptness  in  bringing  snit 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cemt  Dig.  f  §  2055-2057 ;   DecTbig.  «s»445(4).] 

6.  Bills   and   Notes   ®=>254r-l.iABiLiTY'  oy 
Indobseb— Waives  of  Peompt  Suit  to  Fix 
Liability. 
An  indorser,  requesting  an  indorsee  to  give 
the   maker   of  notes  further  time,   waived   the 
bringing  of  any  suit  to  fix  his   liability  ns  in- 
dorser until  after  he  notified  indorsee  that  he 
denied  liability  as  indorser. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §g  D75-580;  Dec  Dig.  <S=3 
254.] 

6.  Bills  and  Notes  «=»404(1)— Fixing  Lia- 
bilitt OF  Indobseb— Suit  within  Reason- 
able XniE. 
Instraments  indorsed  and  transferred  after 
maturity,  being  in  legal  effect  payable  on  de- 
mand, must  be  presented  within  a  reasonable 
time  to  charge  an  indorser,  the  holder  not  being 
strictly  bound   by  Vernon's   Sayles'  Ann.   Civ. 
&t  1914,  art  579,  providing  for  suit  at  the  first 
term  of  court,  etc.,  after  the  maturity  of  the  in- 
strument, so  as  to  fix  the  liability  of  the  indors- 
er, since  the  note  may  pass  to  the  holder  long 


after  its  maturity  data  and  after  one  term  of 

court  after  maturity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §{  1001-1094,  1099,  1101- 
1103;   Dec.  Dig.  «=9404(1).] 

7.  Bills  and  Notbs  «=»254,  422(1)— Liabili- 
ty of  Indobsbb  —  Wajvxb  or  Bbinoino 
Pbompt  Suit. 

Where  the  indorser  by  unequivocal  words  or 
acts  misleads  the  holder,  and  induces  him  to  dis- 
pense with  notice,  snit,  etc.,  required  by  law  to 
fix  liability  of  an  indorser,  he  may  be  regarded 
as  having  waived  his  right  under  the  law  to 
have  the  note  protested,  suit  brought,  etc. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  IS  575-580,  1196-1199,  1203- 
1208;   Dec.  Dig.  (S=9254,  422(1).] 

8.  Bills  and  Notes  «=3452(1)— Pabol  Byi- 

DENOE — VABYINO    TEKUS    OF    KOTE    INDOBSE- 

MENX— Extent  of  Liability. 
An  indorser  cannot  escape  liability  by  show- 
ing that  he  bad  an  understanding  that  his  in- 
dorsement was  to  be  without  recourse  on  him, 
that  he  was  ignorant  of  the  legal  eifect  of  sign- 
ing his  name  on  the  buck  of  the  note,  and  that 
he  was  told  that  signing  his  name  was  only  a 
formal  matter  necessary  to  transfer. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  1852 ;   Dec.  Dig.  <S=4o2(l).] 

Appeal  from  District  Coart,  GalTeston 
CJonnty;  Clay  8.  Briggs,  Judge. 

Actioo  by  Edward  H.  Bailey  against  W. 
Ia.  Brubaker  and  others.  From  the  Judgment 
plaintiff  and  defendant  A.  G.  Barger  8.ppeal. 
Appeal  of  plaintiff  dismissed  on  bis  motion, 
and  Judgment  atBrmed  as  to  appellant  Bar- 
ger. 

McDonald  &  Wayman  and  C.  G.  Dlbrell, 
all  of  Galveston,  for  appellants.  Bdw.  H. 
Bailey,  of  Houston,  for  appellees. 

LANE,  J.  For  the  purpose  of  this  opinion 
the  following  statement  Is  deemed  suflScient : 

On  the  7th  day  of  August,  1911,  A.  G.  Bar- 
ger conveyed  to  W.  L.  Brubaker  22  acres  of 
land  situated  near  League  City,  in  Galveston 
county.  In  part  consideration  for  said  land 
Brubaker  executed  and  delivered  to  Barger 
his  two  promissory  notes  for  $1,000  each, 
numbered  2  and  3,  respectively,  due  and 
payable  to  Barger  on  the  7th  day  of  August, 
1913  and  1914,  respectively,  bearing  10  per 
cent.  Interest  per  annum  until  paid.  The 
date  of  payment  of  note  No.  2  was  thereaft- 
er extended  by  Barger  to  August  7, 1914,  thus 
making  both  of  said  notes  due  Augtist  7, 
1914.  Three  hundred  forty-eight  dollars  Was 
paid  by  Brubaker  to  Barger  on  the  prin- 
cipal of  note  No.  2,  and  also  all  the  interest 
due  on  both  of  said  notes  up  to  August  7, 
1913,  was  paid. 

On  the  6th  day  of  November,  1914,  Burger 
transferred  and  delivered  both  of  said  notes 
to  the  Raywood  Canal  &  Milling  Company 
of  Houston,  and  indorsed  both  of  them  in 
blank  by  writing  his  name  on  the  back  of 
each  of  them.  On  the  10th  day  of  Novem- 
ber, 1914,  the  Raywood  Canal  &  Milling 
Company  transferred  and  delivered  said 
notes  to  Edward  H.  Bailey,  without  indorse- 
ment 
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Edward  H.  Bailey  brought  this  suit  on  the 
16th  day  of  March,  1015,  against  W.  L.  Bru- 
baker,  as  maker,  and  A.  6.  Barger,  original 
payee,  and  the  Baywood  Canal  &  Milling 
Company  as  Indorsers,  to  recover  the  princi- 
pal, interest,  and  attorney's  fees  due  upon 
said  notes,  and  for  a  foreclosure  of  his  Hen 
upoii  the  said  22  acres  of  land,  .which  was 
retained  by  Barger  to  secure  the  payment 
of  said  notes,  when  be  conveyed  said  land 
to  Brubalcer. 

Among  other  things,  plaintiff  Bailey  alleg- 
ed the  Insolvency  of  Brubaker,  the  maker 
of  the  notes,  at  all  times  since  Barger  trans- 
ferred and  Indorsed  the  same,  and  that  de- 
fendant Barger  did,  at  the  time  he  transfer- 
red said  notes,  and  at  various  and  sundry 
times  since,  up  to  January  12,  1916,  beseech 
and  importune  the  transferees  of  said  notes 
not  to  sue  on  said  notes,  but  to  give  defend- 
ant Brubaker  more  time. 

The  Raywood  Canal  &  Milling  Company 
answered  specially,  denying  that  it  had  In- 
dorsed either  of  said  notes,  or  that  It  was 
in  any  way  liable  to  Bailey  for  their  pay- 
ment. 

A.  6.  Barger,  the  original  payee  of  said 
notes,  admitted  that  he  had  signed  bis  name 
on  the.  back  of  said  notes  at  the  time  be 
transferred  and  delivered  them  to  said  Canal 
&  Milling  Company,  but  says  that  be  was  ig- 
norant of  the  effect  of  said  act  In  so  signing 
his  name  on  said  notes;  that  it  was  uinder- 
stood  and  agreed  at  the  time  he  so  signed 
that  his  transfer  was  to  be  without  recourse 
on  bim,  etc.  He  also  sets  up  as  a  defense 
that  both  of  said  notes  became  and  were  due 
and  payable  on  the  7th  day  of  August,  1914, 
and  that  if  it  be  held  that  he  is  an  indorser 
of  said  notes,  then  be  says  that  said  Bailey, 
the  transferee  and  holder  of  said  notes,  did 
not  protest  the  same,  nor  did  he  bring  suit 
on  them  at  the  first  term  of  the  court  having 
Jurisdiction  of  such  suit,  after  the  maturity 
thereof,  nor  did  he  bring  suit  thereon  at  the 
second  term  of  said  court  and  show  good 
cause  for  not  bringing  said  suit  at  said  first 
term  of  court,  and  therefore  he,  Barger,  is 
released  as  such  Indorser. 

W.  L.  Brubaker,  maker  of  the  notes,  an- 
swered by  general  denial. 

Plaintiff  Bailey,  by  supplemental  petition, 
In  reply  to  the  answer  of  defendant  Barger, 
demurred  to  so  much  of  said  answer  as  al- 
leged that  it  was  understood  and  agreed  be- 
tween Barger,  and  those  to  whom  said  notes 
were  first  transferred  and  Indorsed,  that  his 
indorsement  was  to  be  without  recourse,  and 
he  further  specially  alleged  that,  on  or  about 
the  1st  day  of  August,  1914,  A.  G.  Barger,  the 
original  payee,  while  still  the  owner  and 
holder  of  said  notes,  entered  into  a  verbal 
agreement  and  contract  with  W.  L.  Brubaker, 
the  maker  of  said  notes,  to  extend  the  time 
of  payment  of  the  interest  due  thereon  to 
January  1,  1915,  with  the  further  agreement 
that  if  said  interest  was  then  paid  he  would 
extend,  the  time  of  payment  of  the  principal 


of  said  notes  to  August  7,  1916,  and  there- 
fore said  notes  were  not  due  until  Brulnker 
had  made  default  in  the  payment  of  said  In- 
terest on  the  1st  day  of  January,  1915.  He 
further  says  that  if  Barger  did  not  in  fact 
make  such  extension,  he,  Barger,  told  those 
to  whom  he  transferred  said  notes,  at  the 
time  said  notes  were  so  transferred  and  in- 
dorsed, that  he  had  made  such  extension, 
and  that  he,  Bailey,  .was  in  turn  told  by  said 
transferee  that  such  extension  was  made  at 
the  time  he  purchased  said  notes,  and  that 
he  believed  and  relied  on  said  statement  and 
information,  and  that  on  the  5tb  day  of  Jan- 
uary, 1915,  he  received  a  letter  from  said 
Barger,  in  which  he  told  him  Bailey,  that 
such  was  In  fact  made,  and  that,  so  believing 
and  relying  he  did  not  hrlng  suit  on  said 
notes  earlier  than  he  did,  and  tbat  sudi 
statement  In  said  letter  was  a  ratiflcation  by 
Barger  of  what  he  had  been  told  by  those 
from  whom  he  purchased  said  notes,  and 
that  said  Barger  is  now  estopped  to  deny 
that  such  extension  was  in  t&ct  made. 

The  case  was  tried  before  a  Jury.  After 
all  parties  had  closed  their  evidence  the 
court  instructed  the  Jury  to  return  a  verdict 
in  favor  of  plaintiff  B.  H.  Bailey  against  W. 
Ii.  Brubaker  and  A.  O.  Barger  for  the  sum 
of  $2,045.18,  and  against  all  the  defendants 
for  a  foreclosure  of  the  lien  on  said  22  acres 
of  land,  described  In  plaiutifTs  petition,  and 
in  favor  of  the  Raywood  Canal  &  Milling 
Company  as  to  liability  upon  the  notes  sued 
upon.  The  verdict  of  the  Jury  was  In  ac- 
cordance with  said  instructions,  and  a  Judg- 
ment was  rendered  accordingly.  From  so 
much  of  the  Judgment  as  refused  plaintifl 
Bailey  a  recovery  against  the  Haywood  Canal 
&  Milling  Company  he  has  appealed,  and 
from  80  mncb  of  said  Judgment  as  was 
against  A.  O.  Barger  he  has  appealed. 

Since  the  record  has  reached  this  coort  on 
appeal  E.  H.  Bailey  has  filed  a  motion.  Join- 
ed in  by  the  Raywood  Canal  &  Milling  Com- 
pany, praying  that  his  appeal  from  that  part 
of  the  Judgment  of  the  trial  court  In  favor 
of  the  Haywood  Canal  &  MUUng  CcHnpany  be 
dismissed  at  his  costs,  whidi  said  motion  ii 
here  now  granted,  and  plaintiff's  said  ai^ieal 
is  here  dismissed. 

Appellant  Barger  Insists  by  his  first  and 
second  assignment  of  error  that  the  conit 
erred  in  overruling  his  demurrer  to  so  mndi 
of  appellee's  petition  as'  alleged  that  be, 
Barger,  had  orally  extended  the  time  of  pay- 
ment of  said  notes,  because  it  affirmatively 
appears  that  said  notes  are  secured  by  a 
vendor's  lien  on  land,  and  that  it  is  provided 
by  article  5695,  Vernon's  Sayles'  Civil  Stat- 
utes, that  when  the  time  of  payment  of  ven- 
dor's lien  notes  is  extended,  such  extension 
must  be  by  written  contract,  signed  and  ac- 
knowledged, as  provided  for  in  the  law  re- 
lating to  the  execution  of  deeds  of  convey- 
ance, by  the  party  obligated  to  pay  such 
notes,  and  filed  for  record,  etc.,  and  unless 
ouch  provisions  are  complied  with,  the  dates^ 
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of  matorlty  of  snch  notes  as  set  forth  in  tbe- 
deed  of  conveyance  shall,  in  all  actions  on 
such  notes,  be  conclusive  evidence  of  the 
dates  of  maturity  of  the  same. 

[1,2]  In  this  state  the  liability  of  an  in- 
dorser  on  any  promissory  note  may  be  fixed 
by  protest,  or  by  bringing  suit  on  8U<^  note, 
at  the  first  term  of  the  court  to  which  such 
suit  can  be  brought,  after  the  note  becomes 
due,  or  by  instituting  suit  thereon  at  the  sec- 
ond term  of  said  court  after  said  note  l>e- 
comes  due  and  showing  why  such  suit  was 
not  instituted  at  said  first  term.  If  no  such 
liability  is  so  fixed  the  indorser  is  released. 
It  would  therefore  ordinarily  become  an  im- 
portant inqniry  to  the  parties  as  to  whether 
the  note  sued  on  was  in  fact  past  due  at  the 
time  of  the  institution  of  the  suit.  Appellee 
Bailey  pleaded  that  appellant  Barger  had 
verbally  extended  the  time  of  payment  of 
said  notes,  in  any  event,  to  January  1,  1915, 
and  therefore  said  notes  were  not  due  until 
that  date,  and  that  after  that  date,  and  be- 
fore any  court  having  jurisdiction  of  the 
subject-matter  had  convened,  Barger  had  re- 
quested him  to  refrain  from  suit  and  to  give 
Brubaker,  the  maker,  more  time,  thus  at- 
tempting to  show  good  cause  why  he  had  not 
sued  at  the  first  term  of  said  court  after  said 
notes  became  due.  The  court  at  which  suit 
might  have  been  brought  upon  said  notes,  if 
no  extension  was  made,  and  before  it  was 
brought  on  March  16,  1915,  convened  on  the 
first  Monday  of  October  and  December,  1914, 
and  the  first  Monday  in  February,  1915. 
Barger  owned  and  held  said  notes  until  he 
transferred  them  on  the  6th  day  of  Novem- 
ber, 1914. 

[3,  4]  Appellant's  contention  is  that  It  was 
not  admissible  to  show  that  any  verbal  ex- 
tension of  the  time  of  payment  of  said  notes 
had  been  made,  even  if  true,  because  article 
5695,  Vernon's  Sayles'  Civil  Statutes,  in  sub- 
stance, provided  that  the  date  of  payment  of 
notes  secured  by  Hen  upon  land  can  only  be 
shown  by  the  date  of  maturity,  as  shown  on 
the  face  of  the  ndte,  or  by  a  contract  of  ex- 
tension In  writing,  properly  signed,  acknowl- 
edged,  recorded,   etc.,  and   therefore  appel- 
lant's said  demurrers  should  have  been  sus- 
tained.    We  think  it  was  the  Intention  of 
the  I>egi8latnre,  in  enacting  said  article  5695, 
to  enable  those  who  may  deal  with  lands  In 
this   state  to  determine  from  the  date,  as 
shown  on  the  face  of  the  original  instrument, 
then  under  consideration,  the  due  date  of  a 
written  obligation  secured  by  a  lien  on  land, 
or  to   so  determine  from  some  written  con- 
tract  entered  into  between  the  maker  and 
holder  of  such  obligation,  by  which  said  due 
date  had  been  extended,  properly  signed,  ac- 
knowledged, and  recorded  in  the  deed  rec- 
ords of  the  county  In  which  said  land  is  slt- 
nated,    and  to  provide  a  reliable  means  by 
which  one  dealing  with  such  land  may  legal- 
ly presume  that  the  due  date  shown  by  such 
written  instrument  last  recorded  is  the  true 


date  of  such  obligation.  Such  statute  is  a 
statute  of  limitation  for  the  protection  of 
those  who  may  deal  with  lands  in  this  state 
against  undisclosed  liens  against  the  same. 
Such  statute  has  no  application  to,  nor  in 
any  manner  affects,  the  fixing  of  liability  of 
an  indorser  of  a  note  or  other  written  obli- 
gation, the  latter  being  the  question  present- 
ed in  the  present  case.  We  do  not  think  the 
trial  court  erred  in  overruling  appellant's  de- 
murrers;  therefore  assignments  1  and  2  are 
overruled. 

By  appellant's  third  and  fourth  assign- 
ments he  insists  that  the  trial  court  erred  in 
instructing  the  jury  to  return  a  verdict 
against  him  in  favor  of  appellee,  because  the 
evidence  adduced  upon  the  trial  raised  issues 
of  fact  which  should  tiave  been  submitted  to 
the  Jury  for  its  determination,  as  follows: 

First  As  to  whether  there  was  a  contract 
of  extension  of  the  notes  sued  on  as  alleged 
by  the  plaintiff. 

Second.  As  to  whether  appellant,  by  rea- 
son of  his  tionduct  and  his  statements  made 
in  the  letters  written  by  him  to  appellee,  has 
estc^ped  himself  from  showing  that  there 
was  in  fact  no  valid  agreement  made  by  him 
to  extend  the  time  of  payment  of  said  notes, 
as  alleged  by  the  plaintiff. 

Third.  As  to  whether  or  not  appellee  Bail- 
ey was  Induced  by  said  letters  or  other  acts 
and  conduct  of  appellant  to  delay  the  bring- 
ing suit  on  said  notes  at  the  first  term  of  the 
propfr  court  after  he,  Bailey,  became  the 
owner  and  bolder  thereof,  or  to  bring  suit  at 
the  second  term  of  said  court  after  becoming 
such  owner  and  bolder. 

Fourth.  As  to  whether  Bailey  brought  his 
suit  on  said  notes  at  the  first  term  after  he 
had  been  informed  by  appellant  that  he  re- 
pudiated bis  liability  as  indorser  of  said 
notes. 

Fifth.  As  to  whether  or  not  the  letters 
written  by  appellant  to  Bailey,  together  with 
other  acts  and  conduct  of  aKiellant,  Induced 
plaintiff,  Bailey,  to  delay  the  bringing  of  his 
suit  until  after  the  convening  of  the  Feb- 
ruary term  of  court  in  1915. 

We  shall  not  undertake  to  discuss  and  dis- 
pose of  the  several  subdivisions  of  assign- 
ments 3  and  4,  hut  will.  In  a  general  discus- 
sion, dispose  of  the  main  proposition  therein 
presented,  to  wit:  Did  the  court  err  in  in- 
structing a  verdict  in  favor  of  appellee  Bail- 
ey against  appellant  Barger? 

The  undisputed  evidence  shows  that  W.  L. 
Brubaker  executed  and  delivered  the  notes 
sued  on  to  A.  O.  Barger ;  that  one  6.  N.  Teg- 
nell  owned  a  certain  tract  of  land  near  Ray- 
wood,  in  Liberty  county,  which  one  J.  W. 
Jump,  a  subagent  of  Blmen  Land  Company, 
was  endeavoring  to  sell  to  A.  Q.  Barger. 
I^ter  this  land  was  sold  to  Barger  through 
the  Elmen  Lund  Company,  Tegnell  taking  in 
part  consideration  for  the  purchase  price  of 
said  land  the  two  notes  in  question,  which/ 
were  transferred  and  delivered  to  Elmen  Land 


Google 


1028 


187  SOUTUWESTEaN  RBPOBTER 


<Tex 


Company  for  Tegnell  by  Barger,  and  at  tiie 
time  they  were  so  dellrered,  A.  G.  Barger  In- 
dorsed them  In  blank  by  writing  bis  name  on 
the  back  of  them;  that  said  notes  were 
thereafter  transferred  and  delivered  by  Teg- 
nell, or  some  one  acting  for  blm,  to  the  Ray- 
wood  Oanal  &  Hilling  Company,  for  the  pur- 
pose of  having  said  company  release  some  in- 
terest it  had  in  the  land  sold  to  Barger,  and 
Barger  executed  a  written  transfer  of  said 
notes  to  said  company  as  If  said  notes  were 
transferred  directly  by  him  to  said  company ; 
that  appellee  Bailey  had  nothing  whatever  to 
do  with  said  foregoing  transactions;  that  in 
about  6  or  8  days,  to  wit,  November  10,  1914, 
after  said  notes  were  transferred  to  said 
Raywood  Canal  &  Milling  Company,  said 
company  sold  and  delivered  the  same  to  ap- 
pellee Bailey;  that  when  said  notes  were 
sold  to  Bailey  he  was  told  by  Mr.  Tegnell,  a 
member  of  the  Elmen  Land  Company,  who  ne- 
gotiated the  sale,  that  the  time  of  payment 
of  the  notes  was  extended.  He  was  sent  by 
Tegnell  to  J.  W.  Jump  at  League  City,  who 
was  to  show  blm  the  land  sold  by  Barger 
to  Bmbaker,  and  for  which  said  notes  were 
given  In  part  payment.  Jump,  as  the  agent 
of  Tegnell,  told  Bailey  before  he  bought  the 
notes  that  Barger  had  told  bim.  Jump,  that 
be,  Barger,  had  extended  the  date  of  pay- 
ment of  the  interest  due  on  the  notes  to  Jan- 
uary, 1, 1915,  and  bad  extended  the  principal 
to  August  7,  1015;  that  Tegnell,  wbS  sold 
the  notes  to  Bailey,  did  not  tell  him  that  the 
Raywood  Canal  &  Milling  Compejiy  owned 
or  had  anything  to  do  with  the  notes,  nor  did 
Bailey  have  any  knowledge  of  such  fact  until 
the  deal  was  closed.  On  the  2d  day  of  Jan- 
nary,  1915,  after  Bailey  bought  the  notes  and 
they  had  been  transferred  to  blm,  be  wrote 
appellant  A.  6.  Barger  the  following  letter: 

'Houston,  Texas,  January  2,  1915. 
"Mr.  A.  O.  Barger,  League  City,  Texas- 
Dear  Sir:  Some  time  ago  I  purchased  from 
Raywood  Canal  &  Milling  Company  the  remain- 
ing notes,  two  and  three,  executed  by  Wm.  L. 
Brubaker  to  you,  the  balnnce  of  the  principal 
due  thereon  amounting  to  $1,615.49,  and  at  once 
wrote  Mr.  Brubaker  that  I  bad  purchased  these 
notes  and  that  according  to  his  agreement  \v\th 
you  the  interest  would  be  due,  amounting  to 
fl86.10,  on  January  1,  1915.  Mr.  Brubaker  has 
never  replied  to  my  letter,  and  to-day  I  wrote 
him  that  unless  tbia  interest  is  paid  at  once  I 
will  declare  the  notes  due  and  sue  and  foreclose 
the  vendor's  lien  against  the  property.  As 
you  are  liable  on  these  notes  and  will  have 
to  pay  any  balance  which  the  property  may  not 
bring  at  forced  sale,  I  thought  you  might  wish 
to  take  the  matter  up  with  Brubaker  and  see  if 
he  intends  to  pay  the  interest  I  was  told  when 
I  purchased  these  notes  that  you  had  agreed 
with  him  to  extend  the  time  of  the  payment  of 
interest  to  January  1,  1915,  and  the  time  of  pay- 
ment of  the  principal  to  August  7,  1915.  I 
would  be  obliged  if  you  would  write  me  whether 
this  is  correct  or  not.  Unles.s  this  interest  is 
settled  at  once  I  will  be  compelled  to  file  snit 
against  Mr.  Brubaker  and  yourself.  Hoping  .to 
bear  from  you  by  return  maU,  I  remain, 
"Tours  very  truly,       Edward  H.  Bailey." 


To  tbls  letter  Barger  replied  as  follows: 
"Leagne  City,  Tex.    1—5—15. 

"Mr.  Edward  H.  Bailey.  Houston,  Texas- 
Dear  Sir:  I  rec.  your  letter  this  A,  M.  The 
statements  you  make  in  regard  to  W.  L.  Bru- 
baker notes  are  O.  K.  and  I  am  writing  him  in 
regard  to  same.    If  I  don't  hear  from  him  I  am 

foing  to  Galveston  next  Monday  &  will  do  all 
can  to  get  him  to  do  what  is  right.  He  is  un- 
fortunate in  being  deaf  &  it  is  hard  to  get  liim 
to  realize  what  he  is  up  against,  however  I 
think  I  can  make  it  clear  to  hfm.  Thanking  yoa 
for  your  kindness,  I  am,  A.  Q.  Barger." 

On  the  12tb  day  of  January,  1915,  Barg» 
wrote  Bailey  the  following  letter: 

"Leagtie  City,  Tex.    1—12—15. 

"Mr.  Edward  H.  Bailey— Dear  Sir:  I  went 
to  Galveston  yesterday,  &  I  seen  Mr.  Bnibaka 
and  explained  the  business  to  him  as  best  I 
could.  He  tells  me  that  he  has  an  appointment 
with  a  man  Wednesday  that  he  thinks  he  will 
be  able  to  close  a  deal  right  away,  &  he  is  will- 
ing to  sacrifice  all  of  his  Interest  to  satisfy 
those  notes.  I  wish  you  could  be  easy  a  little 
longer  &  he  will  do  all  he  can  to  meet  it  I 
am  personally  acquainted  with  the  man  be  if 
dealing  with  &  he  is  well  fixed  financially.  I 
am  going  down  again  tomorrow  &  will  see  them 
again  &  let  you  know. 

"Very  truly,  A.  G.  Barger." 

On  the  20th  or  2l8t  day  of  January,  1915, 
Bailey  received  a  letter  from  Barger  in 
which  he  denied  any  liability  as  Indorser, 
saying  tliat  be  bad  not  given  Brubaker  any 
extension  of  the  date  of  payment  of  either 
tbe  principal  or  interest  due  on  the  notes, 
and  insisted  that  as  no  suit  bad  been  brought 
on  said  notes  be,  Barger,  was  no  longer  lia- 
ble as  indorser.  On  tbe  27tb  day  of  Jannary, 
1915,  Barger  wrote  Bailey  as  follows: 

"League  City,  Texas  1—27—15. 

"Mr.  Edward  Bailey,  Houston,  Texas — Dear 
Sir:  Received  your  letter  yesterday  &  wrote 
Mr.  Brubaker  in  regard  to  it  and  asked  him  to 
let  us  know  at  once  what  progress  he  is  makinj 
with  his  sale.  We  will  likely  hear  from  him 
in  a  day  or  so,  could  be  very  glad  if  he  can  make 
the  deal.  Very  truly,    A.  G.  Barger." 

Tbe  first  term  of  tbe  court,  after  tbe  let- 
ters of  January  12,  1915,  and  January  21, 
1915,  were  written,  convened  on  the  first 
Monday  in  February,  1915,  11  days  after 
Bailey  was  notified  by  Barger  that  he  denied 
liability  as  Indorser.  Bailey  lived  at  Hous- 
ton, Barger  at  League  City,  and  Brubaker  at 
Galveston.  Bailey  filed  his  suit  upon  the 
notes  on  tbe  16tb  day  of  March,  1915. 

Appellant  Barger  testified  that  be  had 
agreed  with  Brubaker  to  extend  the  time  of 
payment  of  the  interest  due  on  said  notes  to 
Christmas,  1914,  and  that  If  sncb  interest 
was  then  paid  he  would  extend  the  principal 
to  August  7,  1915 ;  provided  be,  Barger,  con- 
tinued to  own  tbe  notes, 

J.  H.  Ross,  a  witness  for  appellant  Barger, 
a  lawyer  of  League  City,  testified  that  he 
heard  the  agreement  wtlh  reference  to  exten- 
sion of  notes  and  Interest  thereon,  made  lie- 
tween  Barger  and  Brubaker,  and  that  said 
agreement  was  that  as  stated  by  Barger. 

C.  A.  Elmen,  of  tbe  firm  of  Elmen  Lend 
Company,  who  was  tbe  active  agent  in  Th<^ 
purchase  of  tbe  notes  from  Barger,  testlfii'd 
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that  before  and  at  the  time  Barger  transfer- 
red the  notes,  he,  Barger,  said  to  him,.  El- 
men — 

"that  he  sure  did  not  want  us  (meaning  Elmen 
Land  Company)  to  take  advantage  of  Brubaker, 
but  wanted  us  to  grant  him  the  extension  be 
had  already  giren." 

J.  W.  Jmnp,  who  was  active  In  an  effort 
to  hare  Barger  transfer  said  notes,  testified 
that  Barger  went  to  Houston  to  talk  about 
bis  trade  with  Bimen  Land  Company  three 
times;  tliat  he  hesitated  about  making  the 
transfer  of  the  notes  to  Blmen  Land  Com- 
pany for  Tegnell,  and  said  to  him  tl^at  they 
might  transfer  liie  notes  to  some  one  else 
and  that  he,  Barger,  did  not  want  any  ad- 
vantage taken  of  the  old  man  (Brubaker) ; 
that  he  had  promised  the  old  man  to  give 
him  an  extension,  and  that  he  wanted  him  to 
have  It  and  had  Elmen  to  agree  to  give  the 
old  man  more  time  before  he  would  agree  to 
make  the  transfer;  that  be  told  Bailey  what 
Barger  had  said  before  Bailey  purchased  the 
notes. . 

The  testimony  of  Elmen  and  Jump,  as 
above  stated,  stands  undisputed,  except  that 
appellant  Barger  says  he  qualified  the  alleged 
extension  with  the  condition  "that  If  he  con- 
tinued to  own  the  notes  to  the  time  stated, 
he  would  grant  the  extension." 

If  It  be  omceded  that,  to  support  the 
judgment  rendered,  it  was  necessary  that 
th^  evidence  conclusively  show  that  the  ex- 
tension of  the  time  of  payment  of  the  notes 
and  Interest  due  thereon,  as  alleged  by  ap- 
pellee Bailey,  was  In  fact  made,  we  would 
hold  that  the  trial  court  committed  reversi- 
ble error  in  not  submitting  that  question  to 
the  jury  for  its  determination,  as  there  was 
sufficient  evidence  to  require  the  submission 
of  such  question,  unless  the  same  became  im- 
material and  unimportant  by  reason  of  oth- 
er facts  shown  by  the  undisputed  evidence  to 
exist  However,  if  it  be  conceded  that  no 
such  extension  as  alleged  by  appellee  Bailey 
was  given,  and  that  said  notes  were  past  due 
at  the  time  appellant  Barger  .transferred 
them,  and  at  the  time  Bailey  became  the  own- 
er, and  that  Bailey  did  not  fix  the  llabUity 
of  the  indorser  (Barger)  by  protest  or  proper 
suit,  nevertheless  it  is,  we  think,  conclusively 
sliown  that  appellant  Barger,  the  indorser, 
was  the  owner  of  said  notes  from  the  7th  day 
of  Augu^,  1914,  the  date  on  which  he  insists 
they  became  due,  that  before  he  transferred 
and  indorsed  said  past-due  notes,  the  October 
term  of  the  court  at  which  suit  might  have 
been  brougiit  on  the  notes  had  convened,  and 
no  suit  liad  been  brought  on  said  notes ;  that 
appellant  transferred  said  notes  to  Elmen 
Land  Company,  fof  the  benefit  of  Tegnell,  on 
or  about  the  6th  day  of  November,  1914,  and 
that  at  the  time  of  said  transfer  and  Indorse- 
ment, he,  Barger,  requested  the  transferee  to 
give  the  maker  of  the  notes  further  time  In 
which  to  pay  same;  that  when  the  notes 
were  transferred  to  appellee  Bailey,  he  was 
told  by  Klmen  and  Jump  of  such  request; 


that  on  January  2,  1915,  appellee  Bailey 
wrote  to  appellant  that  he  had  been  so  told, 
and  on  the  5th  day  of  January,  1915,  appel- 
lant, in  reply  to  Bailey's  letter,  wrote  him 
that  the  information  given  him  was  correct ; 
that  on  the  12th  day  of  January,  1015,  appel- 
lant Barger  wrote  to  appellee  Bailey,  asking 
him  to  give  the  maker  of  the  notes  further 
time;  that  not  until  January  21,  1915,  did 
Barger  ever  insist  that  he  could  not  be  held 
as  indorser  because  his  liability  had  not  been 
fixed  as  provided  by  law;  that  after  Bailey 
was  so  Informed  he  had  only  one  day  to  pre- 
pare and  file  his  suit  so  as  to  get  service  at 
the  February  term  of  court,-  and  that  it  was 
impossible  for  him  to  bring  his  suit  and  get 
service  on  all  the  defendants  so  as  to  take 
judgment  at  said  term  of  court,  and  that  ap- 
pellee did  bring  his  suit  at  the  next  term 
thereafter. 

From  the  facts  stated  we  conclude: 

First.  That  as  appellant  was  the  owner 
of  the  notes  In  question  long  after  they  be- 
came due,  and  although  he  had  an  oppor- 
tunity to  do  so,  he  had  brought  no  suit  to 
collect  the  sum  due  on  the  notes,  the  trans- 
feree of  the  same  was  not  required  to  exer- 
cise that  degree  of  diligence  in  fixing  the  lia- 
bility of  the  Indorser  which  be  would  have 
been  required  to  exercise  if  said  notes  had 
been  transferred  to  him  before  maturity,  but 
should  be  required  to  exercise  such  reason- 
able diUgence  only  as  was  apparently  neces- 
sary, under  all  the  facts  and  circumstances 
of  the  case,  to  protect  the  Indorser  from  loss 
by  delay  in  bringing  suit  and  that  appellee 
did  exercise  such  diligence. 

Second.  That  appellee  Bailey  did  show 
good  cause  why  he  did  not  bring  his  suit  at 
the  December  term,  1914,  or  at  the  February 
term,  1015,  of  said  court 

[6]  Third.  That  appellant  by  his  request 
to  appellee  Bailey  and  others  to  give  the 
maker  of  said  notes  further  time,  waived  the 
bringing  of  any  suit  to  fix  his  liability  as  In- 
dorser until  after  he  notified  appellant  that 
he  denied  his  liability  as  such  Indorser,  and 
therefore  the  court  did  not  err  in  Instructing 
a  verdict  against  appellant  as  Indorser. 
HoUlnmn  v..  Karger,  30  Tex.  Civ.  App.  558, 
71  S.  W.  299 ;  Chadwlck  &  Co.  v.  Jeffers,  1 " 
Rich.  Law  (S.  C.)  397.  44  Am.  Dec.  260 ;  Wick- 
ersham  v.  Altom,  77  111.  620;  Brown  v.  Rob- 
bins,  1  Ind.  82;  Lowther  v.  Share,  44  Ind. 
390 ;  Free  v.  Klerstead,  16  Ind.  91. 

We  are  so  forcibly  Impressed  with  the  rea- 
soning of  the  court  in  the  case  of  Chadwlck 
&  Co.  V.  Jeffers,  supra,  as  applicable  to  the 
propositions  under  discussion,  we  have  adopt- 
ed the  same  in  this  case,  as  follows : 

"The  distinction  between  the  case  of  a  note 
indorsed  after  it  Is  due,  and  of  one  indorsed 
before  it  is  due,  with  respect  to  the  diligence 
required  in  making  demand  and  giving  notice, 
is  very  obvious.  When  a  note  is  indorsed  after 
it  is  due,  no  time  for  payment  is  prescribed. 
The  reasonable  expectation  of  the  holder  that 
it  will  be  paid  when  due  has  been  already  dis- 
appointed, and  be  has  had  the  opportunity  ol 
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asing  sach  extraordinary  diligence  as  might  be 
necessary,  if  it  could  avail  to  protect  himself 
against  the  failure  of  the  maker  to  pay.  The 
note  has  lost  credit  before  the  holder  parts  with 
it,  and  is  unaccompanied  by  any  engagement  of 
the  maker,  respecting  the  time  of  payment,  so 
that  punctuality  is  out  of  the  question.  But  a 
note  indorsed  before  it  is  due,  unless  payable  on 
demand,  has  a  prescribed  time  for  payment,  at 
which  it  is  the  duty  of  the  Indorsee  to  demand, 
and  of  the  maker  to  pay,  the  sum  stipulated. 
The  indorser  may  reasonably  expect  that  it  will 
be  promptly  paid  when  due,  and  may  require  the 
indorsee  to  demand  payment  at  that  time,  and 
not  subject  him  to  the  risk  of  loss  that  might 
follow  on  delay.  If  not  paid  when  due,  the  in- 
dorser may  also  require  the  earliest  reasonable 
notice  of  the  failure  of  the  maker.  If  the  in- 
dorsee neglects  t6  demand  payment  at  the  prop- 
er time,  and  to  give  notice  to  the  indorser  of 
nonpayment,  be  may  justly  resist  liability  for 
the  loss  when  the  indorsee  has  neglected  to  do 
what  was  important  to  his  security. 

"All  the  rules  of  diligence  applicable  to  nego- 
tiable instruments  are  designed  for  the  security 
of  the  parties  secondarily  liable,  and  when  de- 
mand or  notice  is  not  necessary  for  their  pro- 
tection, it  is  dispensed  with.  *  *  *  The  same 
principle  would  dispense  with  notice  of  non- 
payment to  the  indorser  of  a  note  past  due.  To 
visit  on  the  indorsee  in  such  case,  a  loss  which 
may  be  presumed  to  arise  from  want  of  punctu- 
ality in  making  demand  and  giving  notice  of 
nonpayment  of  a  note  not  payable  at  any  speci- 
fied time,  and  as  to  which  the  debtor  had  made 
default,  while  the  note  was  in  the  hands  of  the 
indorser,  on  the  presumption  of  an  injury  to  the 
indorser,  by  depriving  him  of  the  advantage  of 
taking  prompt  measures  for  recovery  against 
the  maker,  which,  while  the  note  was  in  his  pos- 
session, he  had  wholly  neglected  to  pursue  or 
had  pursued  ineffectually,  would  be,  on  a  pre- 
sumption against  the  fact,  to  substitute  the  in- 
dorsee to  a  loss  justly  chargeable  to  the  indorser. 

"The  earlier  decisions  in  our  courts  have  not 
been  very  consistent,  but  the  more  recent  cases 
hare  maintained  that  the  rules  of  diligence  re- 
specting demand  and  refusal  which  are  appli- 
cable to  negotiable  instruments  transferred  be- 
fore they  are  due  do  not  apply  to  transfers  after 
they  are  due.  Though  demand  and  notice  are 
not  dispensed  with,  yet  the  duty  of  the  holder, 
in  these  particulars,  is  limited  to  the  use  of  such 
diligence,  according  to  the  circumstances  of  the 
case,  that  the  indorser  suffer  no  injury  through 
bis  remissness  or  neglect." 

[8]  Instruments  Indorsed  and  transferred 
after  maturity,  being  In  legal  effect  payable 
on  demand,  must  be  presented  within  a 
reasonable  time.  Under  such  circumstances 
the  holder  cannot  be  strictly  bound  by  the 
provisions  of  article  570,  Vernon's  Sayles" 
Statutes,  which  provide  for  suit  at  the  first 
term  of  the  court,  etc.,  after  the  maturity  of 
the  instrument,  so  as  to  fix  the  liability  of 
the  indorser,  for  the  reason  that  the  note 
may  pass,  and  in  this  case  It  did  pass,  to 
the  holder  long  after  Its  date  of  maturity 
and  after  one  term  of  the  court  had  passed, 
after  such  maturity. 

[7]  Where  the  Indorser  by  unequivocal 
words  or  acts  misleads  the  holder,  and  In- 
duces him  to  dispense  with  notice,  suit, 
etc.,  required  by  law  to  fix  liability  of  an  In- 
dorser, he  may  be  regarded  as  having  waived 
his  right  under  the  law  to  have  the  note 
protested,  suit  brought,  etc.  Ruling  Case 
Law,  i  409,  pp.  IIST,  1188.  In  Lowther  v. 
Share,  supra,  the  court  said:    . 


"AH  the  questions  raised  In  the  case  resolve 
themselves  into  the  question  whether,  under  the 
circumstances,  the  appellant  is  liable  to  the  ap- 
pellee on  the  indorsement.  We  think,  assuminK 
that  the  delay  to  prosecute  the  maker  was  at 
the  instance  of  the  defendant,  •  •  •  the  de- 
fendant is  clearly  liable  to  the  plahntiff  on  the 
indorsement" 

In  Brown  v.  Bobbins,  supra.  It  is  said: 

"We  think,  on  this  evidence,  the  plaintiff  had 
a  right  to  recover.  It  appears  by  the  evidence 
that,  at  the  time  of  the  assignment,  the  defend- 
ant did  not  think  the  maker  of  Uie  note  able  to 
pay  it,  and  did  not  wish  that  strict  legal  dili- 
gence should  be  used  by  the  plaintiff  to  collert 
the  note  from  the  maker.  The  defendant  told 
the  plaintiff,  at  the  time  of  the  assignment,  that 
the  maker  was  an  honest  man :  that  he  was  un- 
der the  weather,  and  to  wait  awhile  and  he 
would  get  his  money." 

We  have  reached  the  conclusion  that  from 
the  simple,  clear,  and  undisputed  facts  of 
this  case  no  other  Judgment  than  the  one 
rendered  by  the  trial  court  could  have  been 
rendered,  and  it  follows  that  we  do  not  think 
that  the  court  erred  in  instructing  the  Jury 
to  find  for  appellee  against  appellant,  and 
therefore  we  overrule  assignments  tbree  and 
four. 

[8]  By  appellant's  fifth  assignment  it  is  hi- 
slsted  that  the  court  erred  in  sustaining  plain- 
tiff's special  exception  to  so  mudi  of  appel- 
lant's first  amended  answer  as  alleges  that  it 
was  the  understanding  between  him  and 
those  acting  for  his  transferee  that  bis  in- 
dorsement was  to  be  without  recourse  on  him, 
and  that  he  was  Ignorant  of  the  legal  effect 
of  his  signing  his  name  on  the  back  of  the 
note  transferred,  and  that  he  was  told  by 
those  representing  the  transferee  that  bb 
signing  his  name  on  the  Iwcic  of  said  notes 
was  only  a  formal  matter,  and  was  neces- 
sary to  mtike  a  proper  transfer,  and  that,  re- 
lying on  such  representations,  he  so  signed 
his  name,  believing  that  he  was  transferring 
said  notes  without  recourse  on  himself.  In 
Wizlg  V.  Beisert,  120  S.  W.  954,  It  was  held 
that  the  statement  of  an  attorney  for  the  in- 
dorsee of  a  note  that  the  Indorser  of  a  note 
would  not  be  t)ound  thereby  Is  only  the  expres- 
sion of  an  (pinion  as  to  the  legal  effect  of 
the  indorsement,  and  not  the  mlstatement  of 
a  fact  entitling  the  Indorser  to  avoid  liability 
of  his  obligation,  on  the  grounds  of  fraudu- 
lent representations;  that  a  verbal  agree- 
ment between  the  Indorser  and  Indorsee  of  a 
note  that  the  former  will  not  be  bound  by  bis 
Indorsement  is  no  defense  to  an  action  thoe- 
on,  for  the  reason  that  evidence  thereof  can- 
not be  offered  to  defeat  the  action.  JMs 
proposition  is  also  supported  by  the  cases  of 
Cresap  ▼.  Manor,  63  Tex.  485-^88.  and  Dwi:- 
gins  v.  Merchants'  National  Bank,  27  S.  W- 
171.    The  fifth  assignment  is  overruled. 

As  we  find  no  error  In  the  trial  of  this 
cause,  the  Judgment  rendered  in  the  trial 
court  is  affirmed. 

Affirmed. 

On  Motion  for  Rehearing. 
In  the  original  opinion  filed  In  this  coniO 
on  the  9th  day  of  May,  1916,  we  stated: 
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"That  as  appeltant  was  th«  owner  of  the 
notes  in  question  Ion?  after  they  became  due, 
and  although  he  had  an  opportunity  to  do  so, 
be  had  brought  bo  suit  to  collect  the  sum  due 
on  the  notes,  the  transferee  of  the  same  was 
not  required  to  exercise  that  deicree  of  diligence 
in  fixing  the  liability  of  the  indorser  which  he 
would  have  been  required  to  esercise  if  said 
notes  had  been  transferred  to  him  before  ma- 
turity, but  should  be  reqnired  to  exercise  such 
reasonable  diligence  only  as  was  apparently 
necessary,  under  all  the  facts  and  circumstances 
of  the  case,  to  protect  the  indorser  from  loss  by 
delay  in  bringing  suit,  and  that  appellee  did 
exercise  such  diligence 

— and  In  support  of  such  statement  we  quoted 
with  approval  a  portion  of  the  opinion  In  the 
case  of  Chadwlck  t.  Jeffers,  1  Rich.  Law  (S. 
C.)  397,  44  Am.  Dec.  260.  Upon  further  con- 
sideration, on  motion  for  rehearing,  we  have 
concluded  that  such  statement,  and  the  rule 
quoted  from  Chadwlck  v.  Jefters,  supra.  Is 
Dot  the  law  of  this  state  as  made  by  our 
statutes  or  by  the  decisions  of  our  courts. 
We  therefore  recede  from  such  holding. 

But  as  we  still  think  the  Judgment  of  the 
trial  couirt  was  properly  afiDrmed  for  the 
other  reasons  given  In  our  opinion,  the  mo- 
tion for  rehearing  is  overruled. 


BOtJNDS  et  al.  v.  STEPHENSON  et  al.* 
(No.  7441.) 

(Court  of  Civil  Appeals  of  Texas.    Dallas. 

June  10,  19ia     Rehearing  Denied 

July  1,  l»ia.) 

1.  COBPOKATIOKS  €=»320(11)— lilABILTTT  OF  OF- 
FICERS—tiNDUE    EXPENDITUBES. 

Evidence  held  insufficient  to  show  that  de- 
fendant corporation  president  hired  attorneys 
without  proper  authority,  or  without  necessity 
for  their  employment,  so  that  he  could  not  be 
held  liable  to  stoclcholders  for  the  fees  paid 
them. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
C!ent.  Dig.  i  1437;   Dec.  Dig.  «=»320(11).] 

2.  COBPORATIONS   ^=»320(11)   —  LIABILITY   OF 

Officebs— Undue  ExpENDrruBKB— Collu- 
sion. 
Evidence  held  insufficient  to  show  that  cor- 
poration officers  were  in  collusion  in  fixing  their 
salariea  at  an  exorbitant  figure,  so  that  they 
could  not  be  held  liable  to  the  stockholders  for 
the  amounts  so  expended. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1437;   Dec.  Dig.  «5>320(11>.] 

3.  COBPOKATIONS  l8=>312(3)— LlABILITT  OF  Of- 

FicEBS— Undue  Expenditures. 
The  mere  fact  that,  where  by-laws  required 
10  days'  notice  of  meeting  to  stockholders,  the 
officers  sent  with  the  notice  two  proxy  slips,  one 
of  which  ran  to  the  officers,  and  sent  aliso  a 
stamped  envelope  for  return  of  the  proxy,  is  in- 
sufficient to  show  mismanagement;  the  addi- 
tional expense  being,  slight. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  §§  1380,  1381 ;   Dec.  Dig.  «=»312(3).] 

4.  CoBroBATioNS  ®=>312(1),  317(3)— Liabiutt 
OF  Officebs— Undue  Expendituees. 

Where  a  corporation  was  authorized  to  act 
as  surety,  and  its  officers  in  its  name  signed  an 
undertaking  for  the  brother  of  the  president, 
and  on  default  suffered  judgment  against  it, 
but  took  judgment  over  against  the  brother,  and 
secured  a  lien  on  land  to  secure  it,  but  did  not 


release  the  Judgment,  such  (acts  were  insufficient 
to  show  mismanagement  or  fraud. 

[Ed.  Note. — For  other  cases,  see  Corporations,' 
Cent.  Dig.  gj  1376-1378,  1390, 1392, 1407;  Dec. 
IMg.  <8=»312(1),  317(3).] 

5.  COBFOBATIONS  «=>294 — LlABILTTT  OF  OFFI- 

CER8— Undue  Expendituees. 
Evidence  held  insufficient  to  show  misman- 
agement of  a  surety  corporation  sufficient  to 
warrant,  on  a  stockholder's  petition,  removal  of 
the  president  from  office  as  trustee,  with  right 
to  make  loans  for  stock  sales. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  fi  1263-1266;    Dec.  Dig.  ®=>294.] 

6.  Corporations   «=»322— Oe^ficebs— EIxces- 
SIVE  Salaries. 

■  Salary  of  a  corporation  president  cannot  be 
held  excessive,  where  there  is  nothing  to  show 
the  duties  exacted  of  him. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  }  1365;    Dec.  Dig.  «=>322.] 

7.  COBPORATIONS    «=»553(1)— Receivebs— Ap- 
PoiNTJiENT— When  Proper. 

The  power  to  appoint  a  receiver,  especially 
of  a  corporation,  will  not  be  exercised,  except 
upon  a  very  grave  necessity,  and  upon  a  clear 
showing  that  the  applicants'  rights  imperative^ 
demand  the  appointment,  and  that  without  it 
he  had  no  adequate  remedy,  and  is  in  danger 
of  suffering  irreparable  loss. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §1  2201,  2210,  2213-2216;  Dec.  Dig. 
<S=>553(1).] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; Kenneth  Force,  Judge. 

Suit  for  injunction  and  other  relief  by  W. 
R.  Bounds  and  others  against  J.  B.  Stephen- 
son and  others.  Judgment  for  defendants, 
and  plaintiffs  appeal.    Afilrmed. 

C.  M.  Smlthdeal,  of  Dallas,  for  appellants. 
Smith,  Robertson  &  Robertson  and  Locke  & 
Locke,  all  of  Dallas,  for  appellees. 

RAINEY,  C.  J.  We  take  from  appellants' 
brief  the  statement  of  the  case,  as  follows: 

Appellants  for  themselves,  other  stockhold- 
ers similarly  situated,  and  for  the  General  Bond- 
ing &  Casualty  Insurance  Company,  sued  John 
B.  Stephenson,  James  A.  Stephenson,  George 
W.  Riddle,  A.  Ragland,  T.  A.  Smith,  Frank 
Eaell,  J.  H.  Christler,  and  the  Oeneral  Bonding 
&  Casualty  Insurance  Company,  and  alleged, 
in  substance:  That  appellants  are  stockholders 
of  the  General  Bonding  &  Casualty  Insurance 
Company,  which  company  was  incorporated  for 
the  purpose  of  transacting  all  kinds  of  surety, 
casualty,  and  liability  insurance.  All  defend- 
ants, except  James  A.  Stephenson  and  J.  H. 
Christler,  were  alleged  to  be  directors,  John 
B.  Stephenson  was  alleged  to  be  president,  and 
T.  A.  Smith  secretary,  of  said  company.  It 
was  alleged  that  John  B.  Stephenson  had  domi- 
nated the  company  since  its  organization ;  that 
by  virtue  of  agreements  and  conspiracies  be- 
tween John  B.  Stephenson,  James  A.  Stephen- 
son, J.  H.  Christler,  George  W.  Riddle,  A.  Rag- 
land,  Ilarry  L.  Seay,  and  others,  John  B.  Steph- 
enson had  retained  himself  in  the  offices  of  di- 
rector and  president  of  the  company,  and  had 
voted  to  pay  himself  large  sums  of  money  in 
the  way  of  salaries ;  that  John  B.  Stephenson 
and  his  brother,  James  A.  Stephenson,  and  their 
partner,  J.  H.  Christler,  acquired  in  their  effort 
to  control  the  company  certain  shares  of  the 
company's  stock,  and  in  order  to  sell  said  stock 
lent  to  the  purchasers  and  prospective  purchas- 
ers thereof  the  company's  money,  at  6  per  cent, 
per  annum,  with  which  to  pay  therefor,  when 
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the  company  could  have  lent  its  money  at  8 
and  10  per  cent. ;  that  said  John  B.  Stephenson 
paid  large  sums  of  money  to  Locke  &  Locke,  and 
other  attorneys,  unlawfully  and  improperly,  the 
company  at  the  time  having  a  general  attor- 
ney, who  was  employed  and  paid  for  the  purpose 
of  attending  to  its  legal  affairs;  that  in  order 
to  acquire  and  hold  control  of  the  company 
John  B.  Stephenson  sent  out  letters,  signed  by 
the  General  Bonding  &  Casualty  Insurance 
Company,  asking  stockholders  for  proxies,  an- 
.thorizing  him,  or  some  of  his  copartners,  or 
tdummy  directors,  to  vote  for  such  shareholders ; 
[that  said  campaigns  for  proxies  were  conducted 
jot  the  expense  of  the  company ;  that  said  John 
B.  Stephenson,  J.  H.  Christler,  and  other  of- 
ficers, as  directors  of  the  company,  voted  them- 
selves salaries;  that  John  B.  Stephenson  and 
his  copartners  made  a  contract  with  J.  H. 
Christler  to  elect  him  a  salaried  officer,  of  the 
company,  and  pay  him  a  salary,  in  consideration 
for  his  purchase  of  stock  from  a  copartnership 
composed  of  John  B.  Stephenson,  J.  A.  Stephen- 
son, and  others,  and  that  this  contract  was  car- 
ried into  effect,  and  a  salary  was  paid  to  J.  H. 
Christler,  although  said  Christler  was  wholly 
incompetent  and  unfit  to  discharge  the  duties  of 
the  office;  that  said  John  B.  Stephenson,  as 
president  of  the  company,  obligated  the  company 
on  a  bond  in  the  penal  sum  of  $30,000,  condi- 
tioned that  James  A.  Stephenson,  T.  H.  Steph- 
enson, and  D.  D.  Crockett  would  pay  a  note  ex- 
ecuted to  W.  C.  Tyrrell,  and  that  said  T.  H. 
Stephenson  and  D.  D.  Crockett  would  sell  a 
certain  number  of  shares  of  the  stock  of  the  Re- 
public Trust  Company  at  a  certain  price  per 
share ;  that  James  A.  Stephenson,  T.  H.  Steph- 
enson, and  John  B.  Stephenson  are  brothers; 
that  a  judgment  was  obtained  by  W.  C.  Tyrrell 
against  the  company  on  said  bond  in  the  sum 
of  approximately  $24,000,  and  a  judgment  by 
the  company  over  against  James  A,  Stephenson ; 
that  the  company  was  compelled  to  pay  the 
judgment  to  Tyrrell  and  borrow  the  money  for 
said  purpose,  but  that  John  B.  Stephenson  had 
failed  and  refused  to  collect  the  judgment  from 
his  brother,  James  A.  Stephenson,  although  the 
plaintiffs,  as  stockholders,  demanded  that  such 
judgment  be  collected,  and  pointed  out  property 
that  could  he  levied  on,  and  out  of  which  said 
judgment  could  be  collected ;  that*  on  account 
of  the  unlawful  expenditures  made  by  John  B. 
Stephenson,  plaintiffs,  as  minority  stockholders, 
were  entitled  to  a  judgment  io  behalf  of  the 
company  against  John  S.  Stephenson,  and  were 
also  entitled,  in  behalf  of  the  company,  to  have 
the  judgment  against  John  B.  >StephensoD, 
James  A.  Stephenson,  Harry  L.  Seay,  Frank 
Ezell,  George  W.  Riddle,  T.  A.  Smith,  and  T. 
L.  Camp,  by  voting  their  own  stock  and  prox- 
ies, acquired  in  a  campaign  conducted  at  the 
expense  of  the  company,  had  voted  to  liquidate 
the  company  and  to  make  themselves,  with  ex- 
ception of  James  A.  Stephenson  and  Harry  L. 
S«ty,  liquidating  agents,  but,  after  so  voting 
to  liquidate,  said  John  B.  Stephenson,  George 
W.  Riddle,  T.  A.  Smith,  Frank  EzeU,  and  T. 
L.  Camp  delivered  all  of  the  property  and  assets 
of  the  company,  amounting  in  value  to  over 
$300,000,  into  the  hands  of  John  B.  Stephenson, 
and  by  an  instrument  in  writing,  purporting  to 
be  a  resolution  of  the  directors,  gave  John  B. 
Stephenson  plenary  power  to  sell  the  assets  of 
the  corporation  at  any  price,  to  retain  all  of 
the  officers  and  employes  of  the  company  at 
exorbitant  salaries,  and  thereby  dissipate  the 
company's  assets,  and  to  do  any  and  all  other 
things  which  he  (John  B.  Stephenson)  might 
desire  to  do  with  regard  to  the  properties  and 
assets  of  said  company;  that  it  bad  l>ecome 
manifest  that  the  object  for  which  the  corpora- 
tion was  organized  could  not  be  attained,  and 
upon  this  becoming  manifest  the  stockholders 
of  the  company  owned  the  assets  jointly,  and 
were  entitled  to  have  a  receiver  appointed  to 
take  possession  of  them  and  wind  up  the  affairs 


of  the  company:  that  John  B.  Stepbenaon,  to 
whom  the  so-called  directors  delivered  the  as- 
sets of  the  company,  with  full  power  to  dispose 
of  the  same,  was  insolvent,  and  not  only  in- 
solvent, but  by  his  conduct  in  the  handling  of 
the  business  of  the  company,  particularly  with 
reference  to  his  said  refusal  to  collect  the  judg- 
ment from  his  brother,  James  A.  Stephenson, 
and  his  conduct  with  reference  to  selling  stock 
belonging  to  his  brother  and  himself  to  persons 
to  whom  he  had  lent  the  company's  money  at 
6  per  cent,  to  pay  for  the  stock,  had  shown 
himself  to  be  an  unfit  person  to  act  as  trustee 
for    the   stockholders   in    winding   up   the    com- 

Jany's  affairs.  The  suit  was  dismissed  as  to 
.  H.  Christler.  Plaintiffs,  in  behalf  of  the 
General  Bonding  &  Casualty  Insurance  Com- 
pany, asked  for  judgment  against  John  B. 
Stephenson  for  the  moneys  unlawfully  expended 
by  him  for  attorney's  fees,  salaries,  conducting 
campaigns  for  proxies,  etc,  and  also,  in  behalf 
.of  said  company,  prayed  for  a  mandatory  in- 
ijunction  requiring  the  collection  of  the  judgment 
Bgainst  James  A.  Stephenson,  and  for  the  ap- 
pointment of  a  receiver  to  take  possession  of  the 
assets  and  wind  up  the  affairs  of  the  General 
Bonding  &  Casualty  Insurance  Company.  The 
case  was  tried  before  the  court,  and  judgment 
was  rendered  that  plaintiffs  take  nothing,  and 
that  the  defendants  recover  of  plaintiffs  their 
costs,  from  which  judgment  this  appeal  is  taken. 

[1]  The  first  error  assigned  Is: 

"Evidence  showing,  without  contradiction, 
that  under  the  by-laws  of  the  General  Bonding 
&  Casualty  Insurance  Company  the  executive 
committee  had  the  sole  authority  to  appoint  an 
attorney,  and  that  the  executive  committee  em- 
ployed T.  L.  Camp  as  attorney  for  the  com- 
pany, who  was  paid  a  salary  of  $250  a  month 
to  attend  to  the  legal  business  of  the  company, 
and  further  showing  that  John  B.  Stephenson, 
the  president  of  the  company,  without  authority, 
employed  other  attorneys  to  perform  the  servic- 
es which  the  said  T.  L.  Camp  was  obligated  to 
perform  by  the  terms  of  his  employment,  and 
that  said  John  B.  Stephenson  paid  from  the 
funds  of  the  company  laree  sums  of  money,  to 
wit,  approximately  $7,000,  to  Locke  &  Locke 
and  other  attorneys,  who  were  not  employed  by 
the  executive  committee,  and  who  were  em- 
ployed by  said  John  B.  Stephenson  without  au- 
thority, the  court  erred  in  holding  that  the 
plaintiffs,  as  minority  stockliolders  of  the  Gen- 
eral  Bonding  &  Casualty  Insurance  Company, 
were  not  entitled  to  recover,  in  behalf  of  the 
corporation,  and  from  John  B.  Stephenson,  said 
sums  so  unlawfully  expended  by  him." 

The  General  Bonding  &  Casualty  Insar- 

ance  Company  was  incorporated  on  Novem- 
ber 20,  1010,  for  the  purpose  ot  transacting 
all  kinds  ot  surety,  casualty,  and  liability  In- 
surance business.  3.  B.  Stephenson  was  its 
first  secretary,  and  remained  so  until  in  Janu- 
ary, 1912,  when  be  was  elected  president  and 
general  manager.  The  by-laws  of  the  company 
provide  that  ttae  general  attorney  shall  have 
charge  of  the  legal  department  of  the  com- 
pany, and  shall  advise  concerning  claims 
made  upon  It,  and  litigation  In  'which  It  may 
be  involved.    Appellant  says  that: 

"The  evidence  shows  that  a  by-law  was  adopt- 
ed conferring  upon  the  executive  committee  of 
the  company  authority  to  employ  counseL  It 
affirmatively  appears  that  authority  was  not 
vested  in  the  president  of  the  company,  Jolm 
B.  Stephenson,  to  employ  attorneys. 

But  in -support  thereof  he  does  not  recite 
the  record  page  where  It  can  be  found.    This 
statement  Is  controverted  by  appellee, 
contends  that  Stephenson  had  the  authority 
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usually  incident  to  the  comblnM  office  of 
president  and  general  manager.  Mr.  T.  I/. 
Camp  was  employed  as  the  general  attorney 
for  the  company  and  testified: 

"As  general  attorney  of  this  company,  it  is 
true  that  I  never  refused  to  perform  any  services 
I  was  called  upon  to  perform,  except  possibly  in 
one  suit.  I  have  suggested  the  employment  of 
counsel  in  many  cases,  and  I  suggested  the 
employment  of  counsel  in  this  case,  tried  in 
this  court  n  few  days  ago,  that  I  did  not  ap- 
pear in.  That  was  the  only  case  in  which  I  re- 
fused to  appear,  and  that  was  not  a  refusal,  but 
a  suggestion  thnt  other  counsel  be  employed. 
All  these  expenditures  for  attorney's  fees  paid 
out  by  this  company  have  not  been  paid  out  un- 
der my  direction.  Mr.  Stephenson  has  employed 
connsel  in  cases  that  were  not  employed  under 
my  direction ;  but  he  had  usually  talked  to  me 
about  it,  either  before  or  after,  and  I  have  al- 
ways acquiesced  in  it.  I  agreed  to  it  *  •  • 
I  know  that  the  by-laws  provide  that  the  execu- 
tive committee  shall  appoint  an  attorney  to  look 
after  the  legal  affairs  of  the  company,  but  I 
do  not  recall  the  exact  wording  of  it.  I  recall 
that  there  is  mich  a  power  in  the  executive  com- 
mittee, and  that  it  specifies  the  duties  of  the 
general  attorney." 

He  further  testified  that  the  company  had 
considerable  litigation  in  different  parts  of 
the  state,  and  he  assumed  that  he  himself 
had  the  right  to  employ  other  counsel,  and 
thnt  his  understanding  of  the  duties  of  the 
general  attorneys  were  as  above  stated  from 
the  by-laws;  that  he  did  not  understand 
that  it  was  his  duty  to  go  all  over  the  state, 
trying  all  the  cases  that  arose ;  thnt,  on  the 
contrary,  it  was  understood  that  he  had  au- 
thority to  employ  counsel  to  take  charge  of 
litigation  in  other  parts  of  the  state,  and 
that  as  a  matter  of  fact  he  had  done  so  a 
great  many  times.  It  does  appear  that  both 
Camp,  poneral  attorney,  and  Stephenson,  as 
president  and  manager,  did  employ,  at  dif- 
ferent times,  counsel  who  rendered  services 
for  the  company;  but  It  does  not  appear 
definitely  how  much  was  paid  by  each. 
These  services  were'  accepted  by  the  com- 
pany, and  Stephenson's  acts  were  ratified  by 
the  directors.  There  is  no  fraud  charged  on 
the  part  of  Stephenson  in  employing  said 
counsel,  nor  is  It  shown  that  !>nch  employ- 
ment was  not  necessary,  or  that  the  fees 
paid  were  unreasonable.  We  think,  under 
the  facts  shown  and  the  decision  in  Ice  Co. 
V.  Crawford,  18  Tex.  Civ.  App.  176,  44  S.  W. 
877,  the  court  did  not  err  in  holding  against 
the  appellant. 

[2]  The  appellant's  second  assignment  of 
error  Is: 

"The  evidence  showing  without  contrarliction 
that  George  W.  Riddle  was  a  dummy  director, 
subject  to  the  influence  and  control  of  John  B. 
Stephenson,  and  further  that  John  B.  Stephen- 
son and  T.  L.  Camj)  were  jointly  interested  in 
307  shares  of  the  stock  of  the  company,  which 
they  held  under  a  voting  trust,  which  obligated 
T.  L.  Camp  to  vote  his  interest  in  said  stock 
for  John  B.  Steplicnson,  and,  further,  that  be- 
fore each  director's  meeting,  at  which  John  B. 
Stephenson  was  elected  to  a  salaried  oSice,  be 
consulted  with  George  W.  Riddle  about  the 
amount  of  salary  he  should  have,  and  procured 
the  promise  of  George  W.  Riddle  to  vote  to  fix 
bis  salary  at  the  amount  suggested  by  John  B. 


gbephenson,  and  that,  at  eich  directors'  meeting 
at  which  John  B.  Stephenson's  salary  was  fixed 
and  voted,  John  B.  Stephenson,  J.  H.  Chriatier, 
and  T.  L.  Camp,  all  of  wliom  were  drawing  sal- 
aries from  the  company,  voted  to  fix  each 
other's  salaries,  and  th.nt  George  W.  Riddle  join- 
ed in  their  vote  to  fix  their  salaries,  and  voted, 
as  he  had  agreed  to,  for  whatever  salary  John 
B.  Stephenson  desired  as  president  of  the  com- 
pany, and  further  showing  that  there  was  com- 
munity of  interest  and  collusion  between  them 
with  regard  to  fixing  said  salaries,  and  that 
the  salaries  of  John  B.  Stephenson  and  J.  H. 
Christler  could  not  have  been  voted  and  paid  to 
them  without  the  votes  of  T.  L.  Camp  and 
George  W.  Riddle,  and  that  the  votes  of  George 
W.  Riddle,  T.  L.  Camp,  J.  H.  Christler,  and 
John  B.  Stephenson  were  necessary  to  fixing 
and  paying  the  salaries  voted  and  paid  to  J. 
H.  Christler  and  John  B.  Stephensoa  from  and 

after  the day  of  January,  A.  D.  1012,  the 

court  erred  in  holding  that  the  plaintiffs,  a$ 
minority  stockholders,  were  not  entitled  to  re- 
cover in  behalf  of  the  corporation,  against  John 
B.  Stephenson,  the  amount  of  salary  so  unlaw- 
fully voted  and  paid  from  the  funds  of  the  com- 
pany to  John  B.  Stephenson  and  J.  H.  Christler 

from  and  after  the day  of  January,  A.  D. 

1912." 

This  assignment.  In  etFect,  attacks  the  acts 
of  the  directors.  In  that  there  was  collusion 
between  them  in  the  fixing  of  salaries  of 
Stephenson,  president,  and  Christler,  secre- 
tary, and  that  Riddle  was  the  tool  of  Ste- 
phenson and  under  his  control  in  acting  for 
the  concern,  and  charges  that  the  evidence 
Is  uncontradicted  to  show  this.  On  the  prop- 
osition of  Riddle  being  a  dummy  of  Stephen- 
s-on,  it  was  shown:  That  he  was  the  presi- 
dent of  the  First  State  Bank  of  Dallas,  of 
which  Stephenson  was  a  patron,  and  from 
which  he  sometimes  borrowed  money,  and  In 
which  the  funds  of  this  company  were 'de- 
posited, and  with  which  it  transacted  its 
banking  business.  That  Riddle  owned  one 
share  of  stock  in  this  banking  company,  and 
had  been  a  director  of  this'  company  from  its 
beginning.    Riddle  testified: 

"  •  *  ♦  Since  the  organization  of  the  com- 
pany I  have  advised  with  John  B.  Stephenson 
frequenfly,  and  I  usually  had  an  understanding 
with  him,  and  he  frequently  advised  with  me.  I 
have  had  an  understanding  with  him,  and  al- 
ways supported  him  for  president  of  the  com- 
pany, and  always  voted  for  him  as  director.  As 
to  the  salary,  that  is  a  matter  that  has  been  dis- 
cussed between  us.  and  agreement  reached  be- 
tween he  and  I,  before  the  election.  The  records 
will  show  if  I  voted  to  raise  his  salary.  My 
mind  don't  serve  me  just  exactly  that  way. 
Before  doing  that  he  has  always  discussed  the 
matter  with  me.  He  has  always  been  that  frank 
with  me,  and  been  that  considerate  of  me." 

Riddle  was  a   man  of  substantial  means 
and   business  standing.     The   company   was 
organized  in  December,  1910.    It  bad  a  board 
of  86  directors,  among  whom  were  both  the 
appellants,  who  attended  the  first  meeting. 
The   company   started   out   with   too   great    - 
an  expense,  there  being  eight  salaried  of- 
ficers;  the  president  receiving  $5,000,  Steph- 
enson as  secretary,  $3,000.     On  March  14 
1911,    Stephenson   and   Kneeland,   secretary 
and  vice  president,  respectively,  addressed  to  C^ r^r^n^r> 
the  president  a  communication  to  the  effect' »■  J OOyi\_ 
that  expenses  were  too  great  and  tendered  ^ 
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their  resignations,  to  take  effect  Immediately, 
and  tendering  their  help  in  every  way  pos- 
sible. The  executive  committee  on  April 
11,  1911,  considered  this  communication  and 
refused  to  accept  said  resignations,  and  the 
salaries  of  the  president,  rice  president,  and 
secretary  were  reduced  from  $5,000,  ?3,000, 
and  $3,000,  respectively,  to  $2,400  each.  The 
treasurer,  medical  director  and  agency  di- 
rector, whose  salaries  had  been  $3,000,  $3,600, 
and  $2,400  each,  were  retired,  and  the  salary 
of  the  medical  director  was  fixed  at  $100  per 
month.  At  the  annual  meeting  of  the  stock- 
holders January  9,  1912,  19  being  present,  in- 
cluding the  appellants,  salaries  were  fixed 
for  president,  $3,600;  secretary-treasurer, 
$3,000;  vice  president,  $3,600;  and  general 
attorney,  $1,800.  At  this  meeting  J.  B. 
Stephenson  was  unanimously  elected  presi- 
dent. In  1913  the  board  of  directors  was  re- 
duced from  36  to  7,  and  the  president's  sal- 
ary was  Increased  to  $4,800.  No  vote  was 
ever  cast  against  Stephenson  as  president, 
and  no  officer  voted  to  fix  bis  own  salary. 
There  was  no  agreement  existing  between 
Seay,  Stephenson,  Gamp,  and  James  A.  Steph- 
enson with  regard  to  the  307  shares  of  stock 
owned  by  them  jointly,  although  the  stock 
was  always  voted  by  them  in  harmony,  but 
never  against  the  wishes  of  J.  B.  Stephenson. 
In  1914  the  board  of  directors  elected  were 
J.  B.  Stephenson,  Harry  L.  Seay,  George  W. 
Riddle,  A.  jttagland,  C.  M.  Smithdeal,  W.  R. 
Bounds,  and  T.  L.  Camp.  Of  these  Stephen- 
son and  Camp  were  the  only  salaried  ofil- 
clals. 

While  the  evidence  shows  that  the  board 
of  directors  were  harmonious,  there  being  no 
friction  among  them,  yet  we  do  not  think 
there  was  any  collusion  between  them  to  act 
against  the  interest  of  the  company  and  only 
for  their  Interest.  The  evidence  fails  to  show 
that  either  of  them  voted  to  fix  their  own 
salary,  or  that  any  salary  was  fixed  by 
Improper  acts  on  the  part  of  either  director. 
There  Is  nothing  showing  what  the  services 
of  John  B.  Stephenson  were  worth  as  presi- 
dent, or  that  his  salary  was  exorbitant  This 
assignment  is  overruled. 

[3]  Appellant's  third  assignment  of  error 
Is: 

"The  evidence  showing,  without  contradiction, 
that  before  each  annual  meeting  of  stockhold- 
ers John  B.  Stephenson  sent  proxies  to  each 
stockholder,  with  bis  name,  or  the  names  of 
his  partners  and  dummy  directors,  inserted 
therein;  that  he  had  said  proxies  printed  at 
the  expense  of  the  General  Bonding  &  Casualty 
Insurance  Company ;  that  he  bought  stamps  to 
mail  same  out  from  the  funds  of  said  company, 
and  inclosed  stamped  envelopes,  the  stamps  on 
which  were  bought  from  the  funds  of  said  com- 
pany; that  he  signed  the  name  of  the  company 
to  the  letters  calling  for  said  proxies,  as  though 
it  were  the  company  itself  asking  the  stockhold- 
ers to  send  in  said  proxies ;  that  he  used  the 
money  of  the  company  and  the  time  of  the  em- 
ployes of  the  company  in  sending  out  said  let- 
ters to  the  stockholders,  in  order  that  he  might 
retain  his  control  and  management  of  the  com- 
pany;   and  that  be  did,  by  such  methods,  ob- 


tain a  sufScient  number  of  proxies  to  enable  him 
to  elect  such  directors  as  he  might  choose,  who 
would  retain  him  in  the  control  and  manage- 
ment of  said  company,  and  that  he  did  by  these 
methods  continue  himself  in  control  and  manage- 
ment of  the  affairs  of  said  company — the  court 
erred  in  holding  that  the  plaintiffs,  as  minority 
stockholders,  were  not  entitled  to  recover,  in  be- 
half of  said  corporation  and  against  John  B. 
Stephenson,  the  amounts  so  unlawfully  expended 
by  him  from  the  funds  of  the  company." 

The  by-laws  of  the  company  require  10 
days'  notice  to  be  given  of  each  regular  meet- 
ing of  the  stockholders,  by  mailing  to  each 
registered  stockholder  a  written  notice,  ad- 
dressed to  him  at  his  last  address  appearing 
upon  the  records  of  the  company.  The  cus- 
tom of  the  company  was  to  send  ont  a  print- 
ed notice  of  the  meeting,  and  to  send  with  it 
two  proxy  forms,  one  printed  on  white  paper 
and  the  other  on  blue  paper.  In  the  form 
printed  on  white  paper  the  names  of  proxies 
were  inserted,  and  in  the  form  printed  on 
blue  paper  no  name  was  inserted,  but  a  space 
was  left  to  be  filled  in  by  the  stockholder 
if  be  chose  to  be  represented  by  some  one 
other  than  those  whose  names  were  printed 
on  the  white  blank.  The  notice,  of  course, 
was  signed  by  the  company  through  some 
ofiicer,  usually  Mr.  Stephenson.  Several 
sets  of  notices  and  proxy  forms  appear  in  the 
statement  of  facts.  They  are  similar  In  their 
terms.  At  the  meeting  of  1912  the  white 
paper  proxy  form  did  not  have  the  name  of 
J.  B.  Stephenson  on  It,  but  for  1913  and  1914 
his  name  did  appear  as  one  of  the  proxies. 
;We  see  no  objection  to  this  way  of  procuring 
Iproxies  for  having  sufiicient  shares  of  stock 
represented.  No  deception  was  practiced  in 
securing  proxies — every  one  was  given  an  op- 
portunity to  vote  for  any  one  he  chose  to 
represent  him  tn  the  meeting,  and  it  seems  to 
us  that  this  manner  of  proceeding  was  fair, 
and  Insured  practically  a  fuller  meeting  of 
stockholders  than  otherwise.  The  expense 
for  printing  the  extra  slips  and  sending  them 
with  the  regular  notices  was  but  a  trifle,  and 
should  not  be  considered. 

14]  The  fourth  assignment,  tn  effect,  com- 
plains: That  John  B.  Stephenson,  as  presi- 
dent of  said  company,  signed  the  name  of 
said  company  to  a  surety  bond  for  $30,000 
upon  which  his  two  brothers  and  another 
were  principals.  That  said  bond  was  sued 
on,  that  J.  B.  Stephenson  and  the  other  di- 
rectors failed  to  make  any  defense  to  same, 
and  that  Judgment  was  rendered  against  the 
company  for  $24,000,  with  Judgment  over 
against  the  principals.  That  Crockett  and 
T,  H.  Stephenson,  two  of  the  principals,  were 
insolvent.  That  James  A.  Stephenson,  the 
other  principal,  had  property  out  of  wtddt 
the  Judgment  conld  have  been  collected. 
That  said  company  borrowed  money  and  paid 
Judgment,  and  that  at  a  meeting  called  to 
settle  with  James  A.  Stephenson  his  note 
was  acceiJted,  secured  by  lien  on  Western 
lands,  which  was  done  over  the  protest  oi 
appellants.    That  James  A.  Stephenson  own- 
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ed  certain  ehares  of  stock,  which  the  dl- 
rectora  refused  to  garnishee  or  to  proceed 
to  collect  the  Judgment,  all  of  which  entitled 
app^ant  to  a  mandatory  injonctlon. 

Appellant  was  within  Its  charter  powers  in 
becoming  surety  on  said  undertaking.  It 
was  also  bound  for  the  payment  of  the  judg- 
ment rendered  against  it,  and  this  much 
should  be  conceded;  but  the  question  is: 
Should  the  directors  of  appellant  company 
have  proceeded  to  the  enforcement  of  the 
judgment  against  the  Stephensons  and 
Crockett,  and  not  have  made  the  agreement 
with  James  A.  Stephenson  for  an  extension 
of  time  for  payment  by  him?  John  B.  Steph- 
enson, being  a  brother  of  James  A.  Stephen- 
son, did  not  take  part  in  the  settlement  made 
between  James  A.  Stephenson  and  the  other 
directors,  and  It  does  not  follow  that  the 
other  directors  acted  contrary  to  the  best  in- 
terest of  the  company  in  making  the  settle> 
ment.  The  judgment  was  not  released  in 
any  way  against  James  B.  Stephenson,  and 
he  had  given  a  lien  on  Western  land  to  se- 
cure its  payment.  By  enforcement  of  the 
judgment  the  laud  may  have  been  sold  un- 
der execution  for  much  less  than  enough  to 
pay  the  debt,  while  by  pursuing  a  more  leni- 
ent course  iu  granting  further  time  the  debt 
might  be  paid.  Taking  this  course  rested 
with  the  directors,  and  the  evidence  shows 
that  they  acted  in  good  faith,  believing  that 
the  best  interest  of  the  stockholders  would  be 
subserved  by  pursuing  that  course.  This  lat- 
ter view  seems  to  have  been  adopted  by  the 
trial  court,  and  we  do  not  feel  justified  from 
the  evidence  in  saying  that  he  acted  wrong. 

[1]  The  fifth  assignment  of  error  complains 
of  the  court  in  rendering  judgment  for  ap- 
pellees and  in  not  appointing  a  receiver,  in 
that  the  uncontradicted  evidoice  shows  that 
John  B.  Stephenson,  the  president,  dominat- 
ed the  directory,  that  the  directory  had 
failed  to  attain  the  object  for  which  the  com- 
pany was  Incorporated,  and  that  said  Steph- 
enson was  insolvent  and  unfit  for  the  office  of 
trustee  and  the  making  of  loans  to  facilitate 
stock  sales. 

We  are  of  the  opinion  that  the  evidence  is 
not  uncontradicted  or  so  conclusive  one  way 
that  it  required  the  trial  court  to  appoint  a 
receiver  at  the  instance  of  appellants.  It  is 
true  that  the  company  had  failed  to  succeed 
in  its  undertaking,  and  directory  felt  that 
its  affairs  should  be  placed  in  the  hands  of  a 
trustee  for  liquidation,  and  John  B.  Stephen- 
son was  named  as  such  trustee.    Tliis  action 


was  approved  by  a  majority  of  the  stockhold- 
ers at  a  regnlar  meeting.  The  uhfltness  of 
said  Stephenson  for  the  office  of  trustee  was 
not  shown.  The  evidence  does  not  show  that 
he  was  insolvent,  or  that  he  was  dishonest 
or  Incapable  to  carry  out  the  trust.  It  shows, 
on  the  other  hand,  that  be  was  an  experi- 
enced business  man  and  regarded  as  a  man 
of  Integrity  and  capability,  that  the  directors 
conferred  with  him  and  acted  in  harmony 
with  each  other  in  conducting  the  affairs  of 
the  company,  and  it  is  not  conclusively 
shown  that  he  dominated  them  to  the  detri- 
ment of  the  company's  Interest.  They  were 
all  men  of  reputable  standing,  and  Riddle, 
Camp,  Christler,  and  Seay  were  men  of  large 
'means  and  were  independent,  and  the  evi- 
dence shows  they  were  not  dominated  by 
Stephenson.  That  they  should  have  trusted 
each  other  and  worked  in  harmony  for  the 
interest  of  the  company  was  to  be  expected. 

We  think  the  evidence  fails  to  show  the 
directory  censurable  for  the  transactions  in 
making  loans  to  facilitate  the  sale  of  stock 
as  charged.  While  some  censure  may  lie  for 
the  settlement  of  the  Tyrrell  judgment,  yet 
it  is  no  uncommon  thing  for  some  errors  to 
be  made  by  the  best-managed  businesses,  and 
though  a  mistake  was  made  in  this  transac- 
tion, the  evidence  does  not  show  that  the 
amount  will  not  be  ultimately  recovered  and 
the  company  recoup  its  loss. 

IS]  The  evidence  falls  to  show  what  work 
was  required  of  the  president,  John  B.  Steph- 
enson, and  that  the  salary  paid  him  was  ex- 
cessive. Without  such  proof,  we  are  unable 
to  say  tliat  he  has  rec^ved  any  greater  sal- 
ary than  he  was  entitled  to,  and  which  he 
should  have  refused. 

[7]  That  the  evidence  fails  to  show  that 
the  property  would  be  administered  with  less 
expense  by  the  appointment  of  a  receiver 
than  by  the  trustee  appointed,  is  at  least 
doubtful,  and  we  are  unable  to  say  that  the 
court  erred  in  its  judgment 

"The  Qower  to  appoint  a  receiver,  especially 
of  a  corporation,  will  not  be  exercised,  except 
upon  a  very  grave  necessity,  and  upon  a  clear 
showing  that  the  applicant's  rights  imperatively 
demand  the  appointment,  and  that  without  it 
he  has  no  adequate  remedy,  and  is  in  danger 
of  suffering  irreparable  loss."  Investment  Co. 
V.  Crawford,  45  S.  W.  73S;  Trust  Co.  v.  Cow- 
art,  173  S.  W.  588. 

We  have  given  all  the  assignmentB  due 
consideration,  and  have  concluded  that  the 
evidence  is  sufficient  to  support  the  action  of 
the  trial  court;  therefore  the  judgment  is  af- 
firmed. 
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GLENS  FALLS  INS.  CO.  ▼.  WALKER.* 

(No.  8887.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

June  3,  1916.     Rehearing  Denied 

July  1,  1916.) 

1.  Insurance  €=>fi65(2)  —  Actions  —  Sdtfi- 
oiENCT  OF  Evidence— Deliveby  of  Policy. 

Evidence  held  to  sustain  a  verdict  that  a 
fire  insurance  policy  was  delivered  to  assured. 
[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1709;    Dec.  Dig.  <3»665(2).] 

2.  Insurance  i®=»235— Actions— Sufficiency 
of  Evidence— Cancellation   av   Policy. 

Evidence  held  to  sustain  a  verdict  that  a  fire 
insurance  policy  vas  not  canceled  by  mutual 
consent. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  507;    Dec  Dig.  «8=aL'.S5.] 

3.  Estoppel  ®=»56— Equitable  EsroPPEir— 
Essentials— Pekjudice  to  Pabtt  Claim- 
ing Estoppel. 

Assured's  acquiescence  in  an  insurance 
agent's  mistaken  statement  tliat  contemplated 
foreclosure  proceedings  voided  the  policy  does 
not  estop  him  from  denying  that  the  policy  was 
canceled  by  mutual  consent,  where  there  is  no 
proof  that  his  silence  misled  the  insurer. 

(Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  8  142;    Dec.  Dig.  iS=>50.] 

4.  Insurance  «=>651(4)— Actions— Evidence 
—  Admissibility  —  Cancellation  of  Pol- 
icy. 

Where  the  defendant  fire  insurance  company 
claimed  that  a  policy  had  been  canceled  by  mu- 
tual consent  in  a  conversation  between  its  agent 
and  assured,  the  assured's  explanation  that  be 
understood  the  policy  was  void  onl^  during  cer- 
tain foreclosure  proceedings  is  admissible,  where 
the  conversation  was  somewhat  ambiguous. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1673;   Dec.  Dig.  «=»6ol(4).] 

Appeal  frOin  District  Court,  Tarrant  Coun- 
ty;   R.  B.  Young,  Judge. 

Action  by  Herbert  G.  Walker  against  the 
Glens  Falls  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

See,  also,  166  S.  W.  122. 

Crane  &  Crane,  of  Dallas,  for  appellant. 
Cbarles  Kassel,  of  Ft.  Worth,  for  appellee. 

CONNER,  C.  J.  Appellee  recovered  a 
Judgment  for  $1,150  upon  a  policy  of  fire  in- 
surance issued  by  the  appellant  company  in 
terms  payable  to  aroellee  "as  his  Interest 
should  appear"  and  covering  a  building  de- 
stroyed by  Are  and  upon  which  appellee  had 
a  lien.  The  defenses  were  that  the  policy 
had  never  been  delivered  as  an  operative  In- 
strument, or,  if  so,  that  it  had  later  been  mu- 
tually canceled  before  the  loss.  To  this  lat- 
ter defense  appellee  replied  that,  if  there  had 
been  a  cancellation  by  agreement,  but  which 
was  denied,  the  same  had  been  induced  by  a 
mutual  mistake  of  fact.  The  Issues  thus  In- 
dicated were  submitted  to  a  Jury,  which  re- 
turned a  general  verdict  in  favor  of  appellee 
for  the  amount  specified  in  the  Judgment 

For  various  reasons,  to  \x  hereinafter  more 
particularly  noticed,  appellant  here  insists 
that  the  court  should  have  given  a  peremp- 


tory instrnctloB  to  find  for  defendant  as  re- 
quested, and  an  exception  was  taken  to  the 
acbion  of  the  court  In  refusing  to  give  this 
instruction;  but  the  reason  or  reascms  upon 
which  the  requested  instmctioa  was  based 
were  not  set  forth  In  the  bill  of  excei>tlon, 
nor  were  reasons  assigned  in  appellant's  mo- 
tion for  a  new  trial,  and  appellee  therefore 
objects  to  our  consideration  of  the  assign- 
ment on  these  grounds.  This  court,  and 
most,  if  not  all,  of  the  other  Courts  of  CXvll 
Appeals,  have  held,  in  accordance  with  the 
provisions  of  the  act  approved  March  29, 
1913  (see  General  Laws  1913,  p.  113),  that  to 
be  available  on  appeal  it  must  appear  that 
specific  exception  was  made  to  the  action  of 
the  court  in  refusing  a  special  instruction. 
See  Mutual  Life  Ins.  Ass'n  v.  Rhoderick, 
164  S.  W.'  1067 ;  Heath  v.  Hufthines,  168  S. 
W.  974;  St  L.  &  S.  W.  Ry.  Co.  t.  Wadsack, 
166  S.  W.  42 ;  T.  &  P.  Ry.  Co.  v.  Tomlinson, 
169  S.  W.  217;  Cleburne  Street  Ry.  Co.  v. 
Barnes,  168  S.  W.  991;  Elser  v.  Putnam 
Land  &  Development  Co.,  171  S.  W.  1(K>2; 
Bohn  T.  Burton  Lingo  Co.,  175  S.  W.  173; 
King  V.  Gray,  175  S.  W.  763.  Not  only  so, 
bnt  this  court  has  further  held  that  the  spirit 
of  the  enactment  referred  to  and  of  oar  laws 
relating  to  bills  of  exception  require  that  the 
excepting  party  should  set  forth  in  his  bill 
of  exception  the  specific  reasons  therefor  to 
the  end  that  the  trial  court  may  be  properly 
Informed  and  -have  presented  an  opportunity 
to  correct  the  error,  U  one  was  thus  made  to 
appear.  See  G.,  O.  &  S.  F.  Ry.  Co.  t.  Loyd, 
175  S.  W.  721.  We  yet  entertain  the  views 
expressed  in  the  decisions  cited  and  under 
ordinary  circumstances  would  feel  no  hesita- 
tion In  sustaining  appellee's  exception  to  ap- 
pellant's assignment  to  the  action  of  the 
court  in  refusing  to  give  the  peremptory  in- 
struction; but  since  the  decisions  cited,  as 
we  are  Informed,  our  Supreme  Court  has 
granted  a  writ  or  writs  of  error  indicating 
that  the  statute  in  force  prior  to  the  act  of 
1913  above  referred  to  Is  coutrolUng.  This 
prior  statute  (Revised  Statutes  1811,  art 
1974)  provides  that  when  instructions  are  re- 
quested the  Judge  shall  note  distinctly  which 
of  them  he  gives  and  wliich  be  refuses  and 
shall  subscribe  his  name  thereto,  and  Qiat 
such  instructions  "shall  be  filed  with  the 
clerk,  and  shall  constitute  a  part  of  the  rec- 
ord of  the  cause,  subject  to  revision  for  er- 
ror without  the  necessity  of  taking  any  bill 
of  exception  thereta"  Of  course,  as  a^tel- 
lant  now  contends,,  if  tills  article  of  the  stat- 
ute controls,  and  if  it  be  unnecessary  to  take 
an  exception  to  the  action  of  the  court  in  re- 
fusing an  instruction,  it  necessarily  follows 
that  appellee's  objection  to  the  assigiunent 
under  consideration  must  fall.  We  have 
therefore  concluded.  In  view  of  the  uncertain- 
ty thus  indicated,  to  consider  appellant's 
first  assignment  of  error. 
[1]  It  Is  first  insisted,  in  effect,  that  the  evl- 
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dence  is  wholly  Inaufflcleot  to  support  tbe 
Terdlct  of  the  Jury  oa  the  iesa«  of  the  deliv- 
ery of  the  policy.    On  a  former  appeal  (see 
166  S.  W.  122)  we  held  that  the  evidence  then 
presented  mffldently  supported  a  verdict  In 
appellee's  favor  upon  the  Issue,  and  as  we 
think  the  evidence  on  the  last  trUil  was  equal- 
ly. If  not  more,  forceful.    While  it  is  true 
that  no  witness  testified  specifically  to  the 
delivery  <d  the  policy,  yet  the  evidence  In 
substance  was  to  the  eflCect  that  appellee  had 
occasion  to  secure  many  policies  of  Insur- 
ance, and  that  one  Glenn  Walker,  a  brother,, 
was  engaged  in  the  insurance  business  and 
procured   for  appellee  all  original   policies 
that  his  business  necessitated  and  caused  the 
issuance  of  all  renewal  policies  that  were  re- 
quired;   that  as  to  the  piece  of  property  in 
question  appellee  had  procured  a  policy  of 
insurance  in  a  company  going  out  of  business 
and  which  for  this  reason  cauceled  tbe  policy 
on  the  property  involved  in  this  controversy 
a  year  before  its  expiration  by  the  terms 
used  ;   that  thereupon  the  policy  sued  upon  in 
this  case  was  secured  as  a  substitute  for  the 
canceled  policy  referred  to ;  that  by  the  prac- 
tice of  the  insurance  office  conducted  by  Glenn 
Walker,  which  was  Just  ac^ross  the  hall  from 
the  office  of  appellee,  insurance  policies  when 
issued  or  when  renewed  by  the  insurance 
agency  were  brought  into  appellee's  office  and 
placed  upon  the  desk  or  delivered  to  whom- 
soever was  in  the  office;  that  tbe  policy  in 
question  was  found  among  others  of  the  ai>- 
pellec's  policies.    One  or  more  of  appellee's 
witnesses  distinctly  testified  to  the  fact  that 
tbe  policy  in  question  had  been  in  appellee's 
office  and  among  his  ottter  insurance  papers 
some  tijne,  perhaps'  a  week  or  two  weeks,  be- 
fore the  loss  under  cousideration.   True,  there 
was  testimony  in  behalf  of  the  appellant  to 
tbe  effect  that  after  the  fire  the  policy  was 
discovered  among  other  papers  of  the  appel- 
lant insurance  company  indorsed  "canceled," 
and  Glenn  Walker,  tbe  agent,  testified  to  the 
effect  that  he  took  the  policy  into  the  office 
of  appellee  for  the  purpose  of  delivering  it, 
but   ttiat  appellee  then  mentioned  the '  fact 
that  he  had  commenced  foreclosure  proceed- 
ings upon  the  premises  in  controversy,  where- 
upon be  (Glenn  Walker)  informed  him  that 
that  fact  voided  his  policy,  and  thereupon, 
fls  be  (tbe  witness)  remembered,  he  returned 
the 'policy  to  tbe  company  directing  its  can- 
cellation.    This  witness,  however,  was  not 
positive  in  his  testimony  to  the  effect  that 
tlie  policy  was  in  fact  not  delivered,  and  there 
wns  further  testimony  in  behalf  of  appellee 
to   the  effect  that  the  day  of  the  conversa- 
tion as  related  by  the  witness  Glenn  Walker 
and  upon  wbicli,  as  Glenn  Walker  testified, 
be  was  informed  of  the  foreclosure  pruceed- 
lugs,  was  several  days,  perhaps  a  week  or 
more,  after  the  policy  in  question  was  known 
to    be  among  appellee's  other  policies   and 
bandied  by  his  office  force.    There  was  also 
testimony  to  the  effect  that  one  William 


Biggs,  another  representative  of  the  appel- 
lant company,  came  into  appellee's  office  and 
called  for  the  policy  in  question,  and  that  it 
was  delivered  to  him  by  one  of  appellee's  em- 
ployes; Riggs  at  the  time  not  stating  what 
he  wanted  with  the  policy.  While  Riggs  de- 
nied that  he  thus  secured  the  policy  from  the 
possession  of  appellee  and  that  both  Riggs 
and  Glenn  Walker  gave  a  different  account 
of  its  return  to  the  appellant  company,  yet 
on  the  whole  we  cannot  say,  as  appellont 
Insists,  that  the  evidence  is  only  susceptible 
of  the  construction  that  the  policy  was  never 
delivered.  It  is  to  be  remembered  that  in  de- 
termining this  question  effect  must  be  given 
to  the  testimony  most  favorable  to  appellee, 
and,  thus  viewing  the  evidence,  we  feel  that 
it  cannot  be  said  that  the  court  committed 
error  in  refusing  the  peremptory  instruction 
and  in  submitting  the  issue  of  delivery  to  the 
Jury.  Ns  complaint  has  been  made  of  the 
terms  in  which  the  issue  was  submitted,  and 
we  think  the  verdict  of  the  Jury  on  the  issue 
must  be  sustained.  ' 

[2]  Appellant  further  insists  that  the  per- 
emptory instruction  should  have  been  given 
for  tbe  reason  that  the  undisputed  evidence 
shows  "that  the  contract  had  been  canceled 
by  mutual  agreement  several  weeks  prior  to 
tbe  date  of  the  fire";  but  the  evidence,  as  we 
think,  by  no  means  requires  this  conclusion. 
Glenn  Walker,  himself,  testified  that: 

"I  wrote  the  company  at  the  time  this  matter 
came  up  to  tbe  effect  that  the  policy  was  never 
delivered^  but  that  before  the  policy  was  deliv- 
ered I  ascertained  from  conversation  with  my 
brother  that  foreclosure  proceedings  were  pend- 
ing against  the  property,  and  I  refused  to  deliv- 
er the  policy  and  took  it  back  and  had  it  cancel- 
ed. I  never  did  claim  to  them  that  this  policy 
after  it  was  in  effect,  and  after  it  was  delivered, 
was  canceled  by  mutual  consent  between  me 
and  Herbert  Walker.  I  never  wrote  or  claim- 
ed any  such  thing  as  that  to  them,  and  I 
never  claimed  to  them  that,  the  policy  being 
in  effect,  I  had  given  regular  notice  of  cancel- 
lation to  Herbert  Walker  and  had  taken  up  the 
J)oIicy  at  the  end  of  ten  days.  It  was  my  un- 
Icrstanding  that  I  had  not  delivered  that  pol- 
icy, and  that  was  my  belief,  and  I  definitely 
and  certainly  recollect  that  I  never  did  under- 
take to  cancel  this  policj;  regularly  under  its 
provisions  as  being  an  existing  policy ;  and  it 
is  furthermore  true,  nnder  no  circumstances, 
and  never  did  I  tmdertake  to  claim  to  my  com- 
pany or  anybody  that  Herbert  (appellee)  and  X 
Lad  canceled  this  policy  by  mutual  consent  after 
it  was  in  effect.  The  only  thing  I  claim,  anil 
the  only  thinK  I  ever  claimed,  is  that  I  did  not 
deUver  tbe  policy  to  him  at  all." 

This  testimony  is  wholly  Inconsistent  with 
the  theory  of  a  mutual  cancellation  of  the 
policy.  This  defense  rests,  so  far  as  we  have 
been  able  to  ascertain,  upon  the  testimony  of 
appellee^  to  the  effect  that,  when  Glenn  Walk- 
er came  into  bis  office  and  he  told  him  that 
he  had  been  required  to  institute  foreclosure 
proceedings  upon  the  property  In  question, 
Glenn  Walker  replied: 

"  'That  renders  your  policy  void.'  •  •  •  I 
did  not  tell  him  anything.  I  took  it  for  granted 
the  stfltement  that  the  policy  was  void  was  cor- 
rect. ♦  •  •  I  did  not  feel  there  was 
thing  for  me  to  agree  to.  It  was  not  my 
standing  from  that  conversation  with  my 
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er  that,  during  the  time  these  foreclosure  pro- 
ceedings were  pending,  I  had  no  insurance  un- 
der this  policy,  in  that  I  was  performine  an 
act  that  the  insurance  company  said  voideu  xaj 
choice  to  exercise  that  option ;  if  they  chose 
to  exercise  the  option  they  had,  it  would  void 
my  policy.  I  did  not  know  a  tlung  about  their 
right  I  just  took  that  statement  for  granted, 
that  Glenn  was  right  on  it  Glenn  did  not  say 
anything  to  me  as  to  whether  the  company 
would  then  or  in  the  future,  if  I  did  not  get  the 
title  back,  exercise  the  oiition  to  declare  it  void; 
he  said  the  policy  was  void,  and  I  just  took  that 
statement  for  granted  and  did  not  consider 
whether  it  was  right  or  wrong,  or  whether  he 
was  asking  me  to  agree  to  the  evidence  of  it 
He  never  used  the  word  'canceled'  in  any  way 
and  never  wrote  me;  never  used  that  word  at 
all.  •  •  •  He  did  not  tell  me  anything  at 
that  time  as  to  what  would  be  done  or  should 
be  done  with  the  policy  itself.  He  made  no 
statement  or  requests  to  me  with  reference  to 
the  physical  policy,  at  that  time.  He  made  no 
other  remark  about  that  than  what  I  have  stat- 
ed. In  other  words,  he  did  not  say,  'Well,  I 
am  going  to  take  this  policy  back  and  .cancel  it,' 
or  anything  like  that.  There  was  no  statement 
like  that,  just  merely  the  words,  'Foreclosuw 
proceedings  voids  your  policy.' " 

On  redirect  esamlnatlon  he  farther  testi- 
fied: 

"I  told  Glenn,  at  the  time  I  had  this  con- 
versation with  him,  that  this  suit  (the  foreclo- 
sure suit)  might  be  ended  in  a  few  weeks,  and 
he  said  that  would  be  all  right,  and  I  under-, 
stood  that  while  foreclosure  proceedings  were 
I>ending,  if  a  fire  occurred,  I  could  not  get  my 
money,  and  I  understood,  also,  if  the  suit  was 
settled  right,  that  that  policy  would  be  a  good 
policy.  In  other  words,  1  will  explain  it  by 
a  circumstance  that  frequently  happens:  If 
you  get  a  policy  and  you  put, gasoline  in  your 
house,  tbat  policy  is  void;  if  you  move  the 
gasoline  away,  vour  policy  is  all  right,  you  have 
n  policy  still,  although,  really  at  one  time,  your 
policy  was  void." 

[3]  While  Glenn  Walker,  the  agent,  tes^ 
tifled  tbat  It  was  the  general  business  policy 
of  his  company  not  to  Insure  premises  cov- 
ered by  lions  and  to  cancel  policies  upon 
foreclosure  proceedings,  the  policy  under  con- 
sideration In  fact  contained,  among  other 
special  provisions,  one  to  the  effect  that  the 
policy  in  question  "should  not  be  lnvallda^ 
ed  by  any  act  or  neglect  of  .the  mortgagor  or 
owner  of  the  within  described  property,  nor 
by  foreclosure  or  other  proceedings  or  no- 
tice of  sale  relating  to  the  property."  So 
that,  on  the  whole,  we  do  not  think  that  ap- 
•pellee's  mere  silence  or  acquiescence  in  the 
erroneous  statement  of  Glenn  Walker  that 
the  foreclosure  proceedings  rendered  the  pol- 
icy void  requires  the  conclusion  of  a  mutual 
cancellation  of  the  pollcj-,  as  alleged  and  urg- 
ed by  the  appellant  in  this  case,  and  It  Is 
quite  clear  under  the  evidence  that  there  was 
no  cancellation  of  the  policy  under  its  terms 
providing  that  this  might  be  done  upon  gir- 
ing  ten  days  notice,  etc.  Nor,  even  if  it  had 
been  made  an  issue  In  the  pleadings,  would 
appellee's-  mere  silence  or  acquiescence  In  the 
mistaken  statement  of  Glenn  Walker  estop 
him  In  the  absence  of  some  proof  that  such 
silence  or  acquiescence  had  the  effect  to  mis- 


lead tb»  appellant  company  to  its  injury. 
See  East  Texas  Fire  Ins.  Co.  v.  Perkey,  89 
Tex.  604,  85  S.  W.  1060. 

The  foregoing  conclusions,  of  course,  ren- 
der wholly  immaterial  the  further  conten- 
tions relating  to  the  question  of  whether  the 
mutual  agreement  to  cancel  was  avoided  be- 
cause of  a  mutual  mistake  of  fact  on  the 
part  of  both  appellee  and  Glenn  Walker. 
Nor  do  we  think  there  is  any  force  in  ap- 
pellant's further  contention  that  Glenn 
Walker  was  such  agent  of  the  appellee  in 
the  procurement  and  renewal  of  the  policies 
as  to  make  his  act  in  indorsing  the  policy 
canceled  the  act  of  appellee.  Appellant's 
first  assignment  of  error  and  all  propositions 
thereunder  are,  accordingly,  overruled. 

[4]  Appellant  further  assigns  error  to  the 
action  of  the  court  In  permltttng  the  appel- 
lee to  testify,  over  its  objection  that  the  tes- 
timony was  Irrelevant  and  incompetent,  to 
the  effect  that  he  did  not  understand  from 
the  conversations  of  Glenn  Walker  that  he 
(Glenn  Walker)  was  proposing  a  mutual  can- 
cellation of  the  policy,  but  that  he  merely 
understood  that  if  a  fire  occurred,  during 
the  foreclosure  proceedings:,  he  could  not  get 
his  money,  and  tbat  if  the  foreclosure  suit 
was  settled  that  the  policy  would  be  valid, 
etc.  The  conversations,  however,  already 
above  noted  do  not  necessarily  import  a  con- 
tract, and  we  are  of  the  opinion  that  the 
court  properly  ruled  In  this  matter,  for  the 
essence  of  a  contract  is  that  the  minds  of 
the  parties  thereto  must  meet  on  the  same 
thing,  and  the  intent  or  understanding  of 
tlie  parties  is  necessarily  an  essential  ele- 
ment, and  where  the  agreement  relied  upon 
Is  to  be  deduced.  If  at  all,  from  conversations 
of  a  more  or  less  indefinite  character  and 
that  may  or  may  not  support  the  contention 
of  a  contract,  the  understanding  of  the  par- 
ties— the  sense  in  which  the  terms  were  re- 
ceived, the  construction  given  the  terms— is 
relevant  when  the  conversations  or  declara- 
tions at  the  time,  under  all  of  the  circum- 
stances, are  reasonably  susceptible  of  the 
construction  given  them  and  acted  upon  by 
one  of  the  parties  to  the  asserted  agree- 
ment. Even  in  cases  where  the  foandatloa 
of  the  alleged  contract  is  In  writing  and  the 
words,  therefore,  ascertainable  with  certain- 
ty, yet,  if  the  terms  used  are  ambiguous  or 
Indefinite  or  susceptible  of  different  concla- 
slons,  the  practical  interpretation  given  the 
instrument  by  the  parties  may  be  proved 
and,  as  said  in  the  authorities,  is  often  en- 
titled to  great  weight.  3  Jones  on  Evidence. 
§  453. 

We  are  of  the  opinion  further  that  the  evi- 
dence supports  the  verdict  of  the  Jury  in  ap- 
pellee's favor,  and,  no  other  question  being 
presented  by  the  assignments,  the  Judgm«tt 
will  be  affirmed. 
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HIl/Ii  T,   STAATS.     (No.  8416.) 

(Court  of  Giyil  Appeals  of  Texas.    Ft  Worth. 

June  24,  1S16J 

1.  Appkal   and   Brbob  *=»263(1)— RievDtw— 

SCOPlr-QTJESnO»S   CONSIDERKD. 

'  Although  the  Court  of  Appeals  considers  ez- 
eeptions  to  rulings  on  requested  instructions 
necessar?,  yet  an  assignment  of  error  without 
Buch  exception  will  be  considered  where  the  Su- 
preme Court's  action  in  granting  writs  of  error 
renders  the  necessity  of  an  exception  doubtfuL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !  1516 ;  Dec.  Dig.  <S=9263(1).] 

2.  MASTEa    AND     SSSTANT    «=>302(2)— INJUBT 
TO    ThIBD    PEBSON-^SCOPE   of   EHFIiOTMENT. 

Where  defendant's  chauffeur,  after  leaving 
defendant's  wife  and  children  at  a  circus,  drove 
away  in  disobedience  of  specific  instructious, 
and  ran  down  plaintiff,  hold,  that  defendant  was 
not  liable,  since  the  chauffeur  was  acting  outside 
the  scope  of  his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1218,  1219;  Dec.  Dig. 
«S=302(2).] 

3.  Evidence  ®=»589  —  Weight  —  Ihtebested 
Parties. 

Although  the  entire  testimony  as  to  the  in- 
structions given  the  chauffeur  came  from  de- 
fendant and  his  wife,  yet  their  uncontradicted 
testimony  cannot  be  disregarded  where  no  dis- 
crediting circumstances  appear. 

[Ed.  Kote. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  2438;   Dec.  Dig.  <S=>589.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty ;  Marvin  H.  Brown,  Judge. 

Action  by  S.  D.  Hill  against  C.  6.  Staats. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  W.  Stitt,  of  Ft.  Worth,  for  appellant 
Capps,  Cantey,  Hanger  &  Short,  of  Ft.  Worth, 
for  appellee. 

j3UCK,  J.  Appellant  sued  appellee  to  re- 
cover damages  for  personal  Injuries  alleged 
to  have  been  caused  by  defendant's  automo- 
bile, driven  by  the  latter's  servant,  running 
Into  a  wagon  in  which  plaintiff  was  riding 
on  East  5''ront  street  in  the  city  of  Ft. 
Worth.  He  alleged  that  the  automobile  of 
defendant  was  beli\g  driven  recklessly  and 
at  an  unlawful  rate  of  speed,  to  wit,  30  miles 
an  hour,  and  that  the  same  was  being  driven 
under  defendant's  authority  and  direction. 
He  alleged  damages  for  Injury  to  wagon  and 
horse,  as  well  as  for  personal  Injuries. 

Defendant,  among  other  defensive  plead- 
ings, denied  that  at  the  time  of  the  accident 
the  driver  of  the  automobile  was  acting 
under  his  authority,  but  alleged  that  on  said 
day  the  defendant,  before  he  left  home,  had 
Instructed  the  driver,  or  chauffeur,  to  driye 
defendant's  wife  and  children  to  the  circus 
grounds,  located  in  the  eastern  part  of  the 
dty,  near  East  Front  street;  that  he  in- 
structed the  chauffeur  not  to  leave  the  place 
where  Mra  Staats  and  children  would  alight 
from  the  automobile  to  enter  the  circus  until 
Mrs.  Staats  was  ready  to  return  home,  and 
not  to  move  the  car  from  said  position  during 
the  interval,  and  that  said  driver  was  specif- 


ically and  emphatically  t<dd  not  to  use  said 
automobile  for  his  own  pleasure  or  purposes 
In  any  way  or  manner  whatsoever;  that, 
In  addition  to  what  the  defendant,  himself, 
had  said  to  the  driver,  when  Mrs.  Staats 
left  the  car  on  East  Front  street  near  the 
circus  grounds,  she  Instructed  the  chauffeur 
not  to  move  the  automobile  while  she  was 
gone,  but  to  leare  It  in  the  exact  place  where 
they  alighted;  that  when  she  returned  to 
the  car  she  found  it  in  practically  the  same 
place  where  she  left  It  Defendant  pleaded 
therefore  that,  tf  the  Injuries  to  plaintiff 
were  caused  through  the  acts  of  negligence  of 
the  defendant's  driver,  such  driver  was  not 
engaged  in  any  work  or  labor  for  the  defend- 
ant and  was  not  performing  any  manner  of 
employment  for  blm,  but,  on  the  contrary, 
was  acting  contrary  to  the  express  instruc- 
tions  and  directions  of  the  defendant,  and 
hence  defendant  would  not  be  liable  for  any 
injuries  inflicted  by  the  driver  while  so  act- 
ing or  engaged. 

Upon  a  trial  before  a  jury  plaintiff  Intro- 
duced evidence  amply  sustaining  the  theory 
of  negligent  and  reckless  driving  on  the  part 
of  defendant's  chauffeur  while  driving  de- 
fendant's car,  and  also  upon  the  question 
of  substantial  Injuries  having  been  inflicted 
upon  plaintiff  by  reason  of  the  accident.  De- 
fendant and  his  wife  testified  to  the  instruc- 
tions given  to  the  chauffeur  not  to  leave  the 
vicinity  of  the  circus  grounds  during  the 
time  that  Mrs.  Staats  and  the  children  were 
in  attendance  upon  the  circus,  in  effect  and 
substance  sustaining  the  defensive  allegations 
pleaded  upon  this  Issue.  Upon  this  Issue  the 
evidence  was  uncontradicted.  In  fact,  the 
testimony  Introduced  by  the  plaintiff  as  to 
the  driver's  recklessness  and  negligence  was 
likewise  unc<mtroverted.  The  evidence  show- 
ed that  at  the  time  of  the  accident,  the  auto- 
mobile was  coming  from  the  direction  of  the 
business  section  of  the  city  and  going  la  the 
general  direction  of  the  circus  grounds ;  the 
collision  occurring  between  3  and  4  o'clock 
in  the  afternoon,  and  at  a  place  several  blocks 
from  the  show  grounds.  The  circus  opened 
about  2  o'clock  p.  m.,  and  closed  about  5 
o'clock  p.  m.  Hence  It  is  evident  that  the 
accident  occurred  while  defendant's  family 
were  attending  the  circus.  The  driver  did 
not  testify,  and  no  positive  evidence  was  in- 
troduced to  show  where  he  had  been  during 
his  absence  from  the  place  where  he  was  told 
to  wait,  nor  the  reason  for  his  leaving  said 
place.  One  witness  stated  that  at  the  time 
of  the  accident  the  chauffeur  was  racing  with 
another  negro  driver. 

Both  plaintiff  and  defendant  moved  for 
a  peremptory  instruction,  the  former  request- 
ing that  only  the  question  of  the  amount  of 
damages  be  submitted  as  issuable.  The  court 
instructed  a  verdict  for  defendant  and  over- 
ruled plaintiff's  motl<m  for  a  peremptory  In- 
struction. 
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In  the  statement  of  tbcbs  it  Is  shown  that 
the  following  proceedingps  occurred : 

"The  Court :  Defendant's  motion  for  jieremn- 
tory  instruction  is  granted.  I  will  give  tne 
plaintiff  an  exception. 

"Mr.  Stitt  (counsel  for  plaintiff):  We  will  file 
a  motion  for  new  trial.  I  do  not  care  for  a 
notation  of  an  exception  at  this  time.  Just 
enter  the  verdict  ana  we  will  file  a  motion." 

Plaintiff  did  file  a  motion  for  new  trial, 
which  was  by  the  court  overruled,  and  plain- 
tiff appealed  to  this  court;  the  case  being 
given  the  docket  number  8325. 

Subsequent  to  the  lodgment  of  the  tran- 
script In  this  court,  appellee  filed  a  motion  in 
the  trial  court  to  strike  out  blU  of  excep- 
tion No.  3,  shown  in  the  transcript  of  cause 
No.  8325,  and  which  recited  that  an  exception 
to  the  action  of  the  court  In  overruling  plain- 
tiff's motion  for  peremptory  instruction  and 
in  granting  defendant's  motion  for  instruc- 
tion was  reserved.  Defendant  alleged  as 
grounds  for  his  motion  that  In  fact  plain- 
tiff at  the  time  the  ruling  was  made,  reserved 
no  exception  to  the  action  of  the  court  In 
this  regard,  and  that  the  reciUtlon  In  the 
bill  of  exception  that  an  exception  was  taken 
was  incorrect.  Plaintiff  replied  that  bill  of 
exception  No.  3,  as  shown  In  the  transcript 
in  cause  No.  8325,  correctly  recited  the  facts, 
and  that  same  had  been  properly  allowed  by 
the  court  with  defendant's  «)proval,  and  had 
been  duly  approved  by  the  court.  Defendant, 
In  answer,  stated  that,  if  In  fact  said  blU  of 
exception  had  been  agreed  to  by  counsel  for 
defendant,  the  same  was  done  under  a  mutual 
misapprehension  of  fact  as  to  the  reservation 
of  an  exception  by  plaintiff.  The  court,  hav- 
ing heard  the  evidence  upon  this  issue,  grant- 
ed defendant's  motion  to  strike,  from  which 
order  and  ruling  the  plaintiff  appealed,  and, 
upon  the  transcript  having  been  filed  in  thiis 
court,  the  case  was  given  the  docket  number 
of  W16.  Upon  motion  by  plaintiff  the  two 
cases  were  consolidated  by  this  court  and 
given  the  docket  number  of  8416. 

[1]  We  have  concluded  that  we  are  not 
called  upon  to  determine  the  correctness  vel 
non  of  the  court's  action  in  sustaining  de- 
fendant's motion  to  strike  out  the  bill  of  ex- 
ception mentioned.  In  the  late  case,  not  yet 
published.  No.  8387,  entitled  Glens  Falls  In- 
surance C!b.  V.  Herbert  G.  Walker,  187  S.  W. 
1038,  this  court,  speaking  through  Chief  Jus- 
tice Conner,  said: 

"For  various  reasons,  to  be  hereinafter  more 
particularly  noticed,  appellant  here  insists  that 
the  court  should  have  given  a  peremptory  in- 
struction to  find  for  defendant  as  requested, 
and  an  exception  was  taken  to  the  action  of  the 
court  in  refusing  to  give  this  instruction;  but 
the  reason  or  reasons  upon  which  the  requested 
instruction  was  based  were  not  set  forth  in  the 
bill  of  exception,  nor  were  reasons  assigned 
in  appellant's  motion  for  a  new  trial,  and  ap- 
pellee therefore  objects  to  our  consideration  of 
the  assignment  on  these  grounds.  This  court, 
and  most,  if  not  nil,  of  the  other  Courts  of 
Civil  Appeals,  have  held,  in  accordance  with 
the  provisions  of  the  not  npproved  March  29, 
1913  (see  General  Laws  1913,  p.  113),  that  to 
be  available  on  appeal  it  must  appear  that  spe- 


cific exception  was  made  to  the  action  of  tie 
court  in  r«fusing  a  special  instruction.  See 
Mutual  life  Ins.  Ass'n  v.  Rhoderick,  Iftl  S.  W. 
1067;  Heath  V.  Huffhines,  168  S.  W.  974;  St 
L.  &  S.  W.  Ry.  Co.  V.  Wadsack.  166  S.  W. 
42:  T,  &  P.  Ry.  Co.  v.  TomUnson,  169  S.  W. 
217:  Cleburne  Street  By.  Co.  v.  Barnes,  168 
S.  W.  991 :  Elser  v.  Putnam  I/and  &  Develop- 
ment Co.,  171  S.  W.  1052;  Bohn  v.  Burtu- 
liingo  Co.,  175  8.  W.  173 ;  King  v.  Gray,  175 
S.  W.  763.  Not  only  so,  but  this  court  bos  fur- 
ther held  that  the  spirit  of  the  enactment  re- 
ferred to,  and  of  our  laws  relatlni:  to  bills  of 
exception,  require  that  the  excepting  party 
should  set  forth  in  his  bill  of  exception  the 
specific  reasons  therefor,  to  the  end  that  the 
trial  court  may  be  properly  informed  and  have 
presented  an  opportunity  to  correct  the  error, 
if  one  was  thus  made  to  appear.  See  G.,  C.  & 
S.  F.  Ry.  Co.  V.  lioyd,  176  S.  W.  721;  We 
yet  entertain  the  views  expressed  in  the  deci- 
sions cited,  and  imder  ordinary  drcnmatancM 
would  feel  no  hesitation  in  sustaining  appellee's 
exception  to  appellant's  assignment  to  the  ac- 
tion of  the  court  in  refusing  to  give  the  peremp- 
tory instruction ;  but  since  the  decisions  cited. 
as  we  are  informed,  our  Supreme  Court  has 
granted  a  writ  or  writs  of  error  indicating  that 
the  statute  in  force  prior  to  the  act  of  1913 
above  referred  to  is  controlling.  This  prior 
statute  CRe'i'ised  Statutes  1911,  art.  1974)  pro- 
Wdes  that,  when  instructions  are  requested,  the 
judge  shall  note  distinctly  which  of  th^m  he 
gives  and  which  he  refuses  and  shall  subscribe 
his  name  thereto,  and  that  such  instructions 
'shall  be  filed  with  the  clerk  and  shall  constitute 
a  part  of  the  record  of  the  cause,  subject  to  re- 
vision for  error,  without  the  necessity  of  takine 
any  hill  of  exception  thereto.'  Of  course,  as 
appellant  now  contends,  if  this  article  of  the 
statute  controls  and  if  it  be  unneeeasarjr  to  take 
an  excei>tion  to  the  action  of  the  conrt  in  refus- 
ing an  instruction,  it  necessarily  follows  that 
appellee's  objection  to  the  assignment  under  con- 
sideration must  fall.  We  have  therefore  con- 
cluded, in  view  of  the  uncertainty  thus  indicat- 
ed, to  consider  appellant's  first  assignment  of 
error." 

In  line  with  the  policy  thus  enunciate^ 
we  have  concluded  tiiat  defendant's  assign- 
ment attacking  the  action  of  the  conrt  in 
refusing  plaintiff's  motion  for  a  peremptory 
Instruction  and  granting  defendant's  motion 
to  the  same  effect  should  be  considered,  with 
or  withont  exception  being  reserved  to  such 
action. 

[2]  Hence,  there  is  presented  to  us  only 
one  question  for  consideration,  to  wit,  did 
the  uncontroverted  testimony  establish  de- 
fendant's contention  that  at  the  time  of  the 
accident  defendant's  driver  did  not  bear  to 
defendant  such  a  relation  as  would  make 
defendant  liable  for  Injuries  to  third  persons 
negligently  Inflicted  by  said  driver? 

In  2  Mechem  on  Agency  (1914  Ed.)  1 1858, 
In  discussing  the  liability  of  the  principal 
for  the  agent's  torts  and  crimes,  it  Is  said: 

"In  all  of  tile  discussions  of  this  question,  it 
is  constantly  assumed,  and  it  is  always  a  condB- 
tion  precedent,  that  the  relation  of  principal  and 
agent,  or  master  and  servant,  shall  actually  ex- 
ist. That  this  is  so  seems  often  to  be  easily 
overlooked,  and  it  cannot  very  well  be  unduly 
emphasized.  Two  quotations  from  a  single 
court,  out  of  many  similar  ones,  may  therefore 
be  justified.  ■ 

"  'A  person,  either  natural  or  artificial,  is  not 
liable  for  the  acts  of  negligence  of  another,  un- 
less the  relation  of  master  and  servant  or  priu' 
cipal  and  agent  exists  between  them.' 

"There   can   be  no   recovery   agaiaat  one 
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efaarged  with  ncfrUgeaee  aptai  the  vrioeiple  of 
respondeat  superior  unless  it  be  inade  to  appear 
that  the  relation  of  master  and  servant  in  fact 
existed,  whereby  the  negfigent  act  of  the  serv- 
ant was  leenlly  impntable  to  the  master.' 

"The  relation  must  also  exist  at  the  time  ia 
question.  If  it  hed  not  yet  begun,  or  if  it  had 
already  terminated,  no  hability  can  ordinarily 
arise.'' 

In  the  case  of  Goodrich  ▼.  Masgrave  Fence 
&  Auto  Co.,  154  Iowa,  637,  135  N.  W.  58,  it 
was  held  that  where  a  man  was  allowed  to 
take  an  automobile  with  a  view  to  showing 
it  to  a  possible  purchaser,  and,  after  having 
done  so,  without  selling  It,  to  keep  It  several 
days  without  further  authority,  during  which 
time,  while  using  It  for  his  own  purposes,  be 
negligently  injured  the  plaintiff,  there  was 
neither  such  a  relation  of  agency  or  of  mas- 
ter and  servant  as  would  make  the  owner  li- 
able. 

In  Robards  v.  Bannon  Sewer  Pipe  Co.,  130 
Ky.  380,  U3  S.  W.  429,  18  L.  R.  A  (N.  S.) 
923,  132  Am.  St.  Rep.  394,  the  Kentucky 
Court  of  Appeals  said: 

"The  master  is  liable  only  for  the  authorized 
acts  of  the  servant,  and  the  root  of  his  liability 
for  the  servant's  acts  is  big  consent,  express  or 
implied,  thereto.  When  the  master  is  to  be 
considered  as  having  authorized  the  wrongful 
act  of  the  servant,  so  as  to  make  him  liable  for 
his  misconduct,  is  the  point  of  difficulty.  Where 
authority  is  conferred  to  act  for  another  with- 
out 8i>ecial  limitation,  it  carries  with  it,  by  im- 
plication, authority  to  do  all  things  necessary 
to  its  execution  ;  and  when  it  involves  the  ex- 
ercise of  the  discretion  of  the  servant,  or  the 
use  of  force  towards  or  against  another,  the 
use  of  such  discretion  or  force  is  a  part  of  the 
thing  authorized,  and,  when  e.tercised,  becomea, 
as  to  third  persons,'  the  discretion  and  act  of 
the  master,  and  this  although  the  servant  de- 
parted from  the  private  instructions  of  the  mas- 
ter, provided  he  was  engaged  at  the  time  in  do- 
ing his  master's  business,  and  was  acting  within 
the  general  scope  of  his  employment.  It  is  not 
the  test  of  the  master's  liability  for  the  wrong- 
ful act  of  the  servant  from  which  injury  to  a 
third  person  has  resulted  that  he  expressly  au- 
thorized the  particular  act  and  conduct  which 
occasioned  it.  In  most  cases  where  the  master 
hns  been  held  liable  for  the  negligent  or  tor- 
tious act  of  the  servant,  the  servant  acted,  not 
only  witliout  express  authority  to  do  the  wrong, 
but  in  violation  of  his  duty  to  the  master.  It 
is  in  general  sufficient  to  make  the  master  re- 
sponsible that  he  gave  to  the  servant  an  anthor- 
iiy.  or  made  it  his  duty  to  act  In  respect  to  the 
business  in  which  he  was  engnged  when  the 
wrong  was  committed,  and  that  the  act  com- 
plained of  was  done  in  the  course  of  his  em- 
ployment. The  master  in  that  case  will  be  deem- 
ed to  have  consented  to  and  authorized  the  act 
of  the  servant,  and  he  will  not  be  excused  from 
liability,  although  the  servant  abused  his  au- 
thority, or  was  reckless  in  the  performance  of 
his  duty,  or  inflicted  an  unnecessary  injury  in 
executing  his  master's  orders." 

See,  also.  Acme  Laundry  v.  Welnsteln,  182 
S.  W.  408 ;  Weber  v.  Lockman,  66  Neb.  469, 
92  N.  W.  591,  60  L.  R.  A.  313. 

Tbe  question  of  extreme  difficulty  In  the 
consideration  of  tbe  phase  of  the  subject  now 
under  discussion  Is  to  determine  what  con- 
stitutes tbe  "course  of  employment"  in  cases 
relating  to  master  and  servant,  or  the 
"scope  of  the  authority,"  in  cases  of  agency. 
As  is  said  in  2  Mechem  on  Agency,  {  1879: 
187  8.W.— 66 


"The  utBMst  that  eaa  ordinarily  be  said  1* 
that  a  servant  is  acting  within  the  course  of 
his  employment  when  he  is  engaged  in  doing,  for 
his  master,  eitlier  the  act  consciously  and  spe- 
cifically directed  or  any  act  which  can  fairly  and 
reasonably  be  deemed  to  be  an  ordinary  and  nat- 
ural incident  or  attribute  of  that  act , or  a  natu- 
ral, direct,  and  logical  result  of  it.  It  in  doing 
such  an  act  the  servant  acts  negligently,  that  is 
negUgence  within  the  course  of  the  employ- 
ment" 

In  the  cases  of  G.,  H.  &  S.  A.  Ry.  Co.  t. 
Currle,  100  Tex.  136,  96  S.  W.  1073,  an  en- 
gine dispatcher  having  charge  of  the  engines 
and  machinery  in  a  railway  roundhouse,  and 
handling  a  hose  conveying  a  blast  of  com- 
pressed air,  provided  to  work  certain  ma- 
chinery, but  wblcb,  as  an  experiment,  he  was 
using  Instead  of  a  water  hose  to  extiiiguisb 
fire  in  an  engltfe,  turned  th^  air  blast,  in 
sport,  and  without  intending  injury,  upon 
the  i)erson  of  an  engine  wiper,  his  subor- 
dinate in  the  roundhouse,  inflicting  injuries 
which  caused  his  death.  It  was  held  that  in 
such  an  act  he  was  not  engaged  in  the  em- 
ployer's service  and  that  the  railway  com- 
pany was  not  liable.  In  an  exhaustive  opin- 
ion In  this  case.  Associate  Justice  Williams 
of  our  Supreme  Court  said: 

"The  fact  that  NichoUs,  while  holding  the 
hose,  conceived  the  purpose  of  using  it,  and  did 
nse  it  upon  the  employes,  in  sport,  is  undisputed 
and  is  wholly  inconsistent  with  any  assumption 
that  he  was  then  in  any  way  attempting  to 
serve  the  defendant.  His  act  was  a  clcur  de- 
parture, for  the  time,  from  that  service,  and 
the  quickness  with  which  it  was  done  cannot 
be  made  the  test.  If  the  turning  aside  from  the 
master's  business  be  only  for  an  instant,  so 
that  it  be  complete,  the  authorities  agree  that 
there  ia  no  liability  on  his  part  for  the  servant's 
act.  1  Tbomp.  on  Neg.  526,  and  cases  there 
cited.  If  a  miner,  or  butcher  stand  with  pick 
or  knife  raised,  to  dif  or  to  stab  an  animal,  for 
the  master,  and,  seem^  his  enemy  before  him, 
turn  the  tool  upon  him  as  a  weapon  to  kill 
him,  would  any  one  argue  that  the  master 
should  be  held  accountable  for  the  death? 
Where  is  the  difference  if  the  instrument  be  used 
merely  to  frighten  for  the  amusement  of  the 
servant?  The  only  difference  between  such  cases 
and  other  personal  wrongs  committed  by  per- 
sons who  happen  to  be  employes  of  other  per- 
sons is  the  fact  that  in  tbe  cases  supposed  the 
servants  misuse  Implements  intrusted  to  them 
by  their  masters.  But  that,  certainly,  is  no 
reason  for  charging  the  master,  as  cases  almost 
numberless  will  show.  I.  &  Q.  N.  Ry.  Go.  t. 
Cooper,  88  Tex.  610  [32  8.  W.  5171;  little 
Miami  Ry.  v.  Wetmore,  19  Ohio  St.  110  [2  Am. 
Rep.  878];  Golden  v.  Newbrand,  52  Iowa,  59 
[2  N.  W.  637.  86  Am.  Rep.  267] ;  Howe  ▼.  New- 
march,  12  AUen  [Mass.]  49." 

In  the  Cooper  Case,  cited  In  tbe  opinion 
just  quoted,  an  engineer  and  fireman  in 
charge  of  a  freight  train  permitted  Cooper 
to  ride  in  the  cab.  They  had  no  authority 
to  do  BO.  In  playing  a  practical  Joke  upon 
Cooper,  they  scalded  bim,  inflicting  a  serious 
bodily  injury,  and  it  was  held  that  tbe  act 
of  tbe  engineer  and  flreman  causing  tbe  in- 
Jury  was  not  in  furtherance  of  the  business 
of  the  railway  company  nor  in  the  accom- 
plishment of  the  object  for  which  they  were 
employed,  and  that  the  railway  company 
was  not  liable. 

In  I.  &  G.  N.  Ry.  Co.  v.  Anderson,  82  Tex 
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616,  17  8.  W.  103»,  27  Am.  St  Rep.  902,  the 
same  principle  Is  enunciated  by  Judge  Gaines 
In  the  following  words: 

"To  hold  the  master  liable  for  the  acta  of  his 
servant,  it  is  not  necessary  that  the  servant 
should  have  authority  to  do  the  particular  act. 
The  act  of  the  servant  may  be  contrary  to  his 
express  orders,  and  yet  the  master  may  be  liable. 
But  the  act  must  be  done  within  the  scope  of  the 
general  authority  of  the  servant.  It  must  be 
done  in  furtherance  of  the  master's  business, 
and  for  the  accomplishment  of  the  object  for 
which  the  servant  is  employed.  For  the  mode 
in  which  the  servant  performs  the  duty  he  is 
engaged  to  perform,  if  wrongful  and  to  the  in- 
jury of  another,  the  master  is  liable,  although 
he  may  have  expressly  forbidden  the  particular 
act.  But  whether  the  act  in  question  can  be 
implied  from  the  general  authority  conferred  up- 
on the  servant  must  In  general  depend  upon  the 
nature  of  the  i^-vice  be  is  engaged  to  perform 
and  the  circumslances  of  the  particular  case." 

In  Branch  v.  I.  &  G.  N.  Ry.  Co.,  92  Tex. 
288,  47  S.  W.  974,  71  Am.  St.  Rep.  844, 
where  a  railway  company  had  Intrusted  the 
care  of  a  hand  car  to  a  section  foreman,  and 
the  plaintiff  was  injured  at  a  public  cross- 
ing by  a  collision  with  such  hand  car,  through 
the  negligence  of  the  foreman  while  operat- 
ing it  upon  a  private  errand,  and  not  in  the 
performance  of  a  duty  to  the  company  and 
against  its  orders.  It  was  held  that  the  rail- 
way company  was  not  liable.  Also,  In  the 
case  of  I.  &  G.  N.  Ry.  Co.  v.  Yarbrough,  39 
S.  W.  1096,  where  railroad  employes  in 
charge  of  the  locomotive  sounded  a  whistle 
without  any  proper  occasion  therefor,  but 
for  the  purpose  of  frightening  a  horse  near 
the  track,  and  not  in  the  discharge  of  any 
duty,  it  was  held  that  the  railway  company 
was  not  liable  for  damages  caused  thereby; 
such  acts  not  being  within  the  scope  of  their 
employment. 

In  the  case  of  Tyler  v.  Stepban's  Adm'x, 
163  Ky.  770,  174  S.  W.  790,  under  a  state  of 
facts  very  similar  to  that  disclosed  In  the 
Instant  case,  the  Kentucky  court  of  last  re- 
sort, in  holding  that  the  master  was  not  lia- 
ble for  an  accident  occurring  while  the  driv- 
er of  the  automobile  was  returning  from  a 
trip  or  journey  taken,  not  In  the  furtherance 
of  bis  employer's  business,  but  for  his  own 
pleasure,  said: 

"It  was  still  his  own  journey,  undertaken  ex- 
dnsively  for  his  own  purposes,  and  for  the  ac- 
commodation of  Gudgel.  He  was  not,  therefore, 
engaged  in  the  master's  work  at  the  time  the 
accident  occurred.     It  follows   that   the   trial 


court  should  have  directed  a  verdict  in  favor  of 

the  defendant." 

See,  also,  Danfortb  v.  Fisher,  75  N.  H.  111. 
71  AtL  535,  21  I*  R.  A.  (N.  8.)  93;  Cordner 
V.  B.  &  Bf.  R.  Co.,  72  N.  H.  413,  57  AU.  5^; 
ColweU  V.  .SJtna  Bottle  4  Stepper  Co.,  33  R. 
C.  531,  82  Atl.  388 ;  Patterson  v.  Kates  (C.  C) 
152  Fed.  481;  Fleischner  v.  Durgln,  207 
Mass.  435,  93  N.  E.  801,  33  L.  R.  A.  79.  20 
Ann.  Caa.  1291 ;  Symington  t.  SIpes,  121  Md. 
313,  88  Atl.  134,  47  L.  R.  A.  (N.  S.)  662; 
Morier  v.  Railway  Co.,  31  Minn.  351,  17  N. 
W.  952,  47  Am.  Rep.  793 ;  Foster-Herbert  Co. 
v.  Pugh,  115  Tenn.  688,  91  S.  W.  199,  4  h. 
R.  A.  (N.  S.)  804,  112  Am.  St  Rep.  881. 

In  Cohvell  v.  JEtna  Bottle  &  Stopper  Co, 
supra,  a  case  very  similar  to  the  case  at  bar, 
the  court  said: 

"When  he  (the  chauffeur)  first  arrived  at  the 
garage  on  Bradford  street,  it  was  his  daty,  then, 
to  take  the  automobile  into  the  garage,  and  wa^h 
it,  and  put  it  up  for  the  nighL  That  was  all  thtt 
he  was  instructed  or  expected  to  do.  He  biiJ 
no  authority,  either  express  or  Implied,  to  use 
the  machine  for  the  benefit  of  another  emplojf. 
or  for  his  own  convenience  Jn  goine  to  get  hu 
supper.  His  use  of  the  automobile  from  the 
time  he  left  the  Bradford  Street  garage,  and 
during  the  whole  circuit  that  he  made  from  that 
point  to  Potter's  avenue,  and  from  there  to  the 
restaurant  on  Westminster  street,  and  froa 
there  back  to  the  Bradford  Street  garage,  was 
unauthorized  and  beyond  the  scope  of  his  em- 
ployment" 

[3]  Without  citing  further  authorities,  it 
is  sufficient  to  say  that  we  find  that  the  trial 
court  did  not  err  in  directing  a  verdict  for 
defendant  upon  the  facts  shown.  This  con- 
clusion is  reached  with  the  knowledge  that 
the  entire  testimony  upon  the  question  of 
the  instructions  given  to  the  chauffeur  cane 
from  the  lips  of  defendant  and  his  wife,  who 
both  may  be  said  to  be  interested  parties. 
The  testimony  of  appellee  and  his  wife  was 
positive  and  unequivocal,  nor  is  there  auy 
drcumstauce  disclosed  in  the  record  tending 
to  discredit  or  impeach  such  testimony.  See 
Felts  V.  Bell  County,  103  Tex.  61B,  132  S.  W. 
123;  Malone  v.  Bank,  162  S.  W.  369;  Chris- 
tensen  v.  Christiansen,  155  S.  W.  895 ;  Brookb 
V,  Davis,  148  8.  W.  1107;  Grand  Fraternity 
V.  Melton,  102  Tex.  399,  U7  S.  W.  TSi: 
Starkey  v.  Wooten  Gro.  Cb.,  143  S.  W.  692; 
Friedman  v.  Peters,  18  Tex.  Civ.  App.  11,  44 
S.  W.  572. 

Finding  no  reversible  error,  all  assign- 
ments of  error  are  overruled,  and  the  Judg- 
ment of  the  trial  court  is  affirmed. 


Digitized  by 


Google 


Tex  J 


BARTON  r,  WICJHITA  RIVSIE  OIL  C!0. 


VMS 


BARTON  V.  WICHITA  RIVRB  OIL  CO.  et 
al.     CNo.  8364.)* 

(Court  of  Civil  Appeals  of  Texas.  Ft  Worth. 
April  22,  1916.  On  Motion  for  Rehearing 
June  3,  1916.  Rehearing  Denied  June  24, 
1916.) 

1.  Ghattei,  Mobtoagss  «=9l38(l)— ExiBXina 
Lien  Law— Labokeks'  Lien — FBioBiiy. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  5644,  giving  to  mechanics,  laborers,  etc., 
a  first  lien  against  the  products  of  their  worli 
and  labor,  in  force  at  the  time  of  a  chattel 
mortgage  executed  by  an  oil  well  company  to 
secure  the  purchase  price  of  its  machinery  and 
tools,  the  daim  of  laborers  engaged  in  drilling 
an  oil  well  with  such  machinery  and  tools,  if 
within  the  statute,  was  prior  to  the  lieu  of  the 
chattel  mortgage,  since  the  statute  was  to  be 
read  into  the  mortgage  contract  as  a  part  there- 
of and  as  if  expressly  assented  to  by  the  par- 
ties at  the  time  of  the  contract,  article  5671, 
providing  that  nothing  in  the  title  should  impair 
the  rights  of  parties  who  claim  liens  by  special 
contract  or  any  other  lien  not  covered  by  the 
statute,  not  applying. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent.  Dig.  $§  228,  229,  231-236;  Dec. 
Dig.  «=>138(1).] 

2.  Chattel  Mobtgagbs  «=»157(2)  —  Pmobi- 
TiES— Labobebs'  Lien— Bdbden  of  Pboof. 

The  assignee  of  claims  of  laborers  engaged 
in  drilling  an  oil  well,  who,  after  foreclosure, 
asserted  a  lien  under  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  5644,  superior  to  that  of 
an  existing  chattel  mortgage,  had  the  burden 
of  showing  that  such  lien  was  given  by  the 
statute. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec.  Dig.  <S=9l&T(2).] 

On  Motion  for  Rehearing. 

3.  Mikes  and  Minsbai.b  <8=»112(3)— Lienb— 
Dbillino  Oil  Well— "Mine"— "Minebax" 
— "Minke'  '—Statute. 

Vernon's  Sayles'  Ann.  dv.  St  1914,  art. 
5644,  enacted  in  1805  when  oil  wells  in  the 
stute  were  not  generally  known  and  considered, 
gives  to  any  one  laboring  in  any  mine,  quarry, 
factory,  or  mill  of  any  character  a  first  lien 
upon  the  products,  machinery,  etc.,  created  by 
such  labor  or  necessarily  connected  with  its 
performance  that  may  be  owned  by  or  in  the 
possession  of  the  employer.  Rev.  St.  1911,  art. 
5502,  subds.  1,  6,  declare  that  the  ordinary  sig- 
nification shall  be  applied  to  words,  and  that 
in  all  interpretations,  the  court  shall  look  for 
the  intention  of  the  Le^slature,  keeping  in  view 
the  old  law,  the  evil,  and  the  remedy,  and 
the  rule  prescribed  by  law  is  that  statutes  shall 
be  liberally  construed  with  a  view  to  effect  their 
objects  and  to  promote  justice.  Const,  art.  1, 
§  3,  declares  that  no  man,  or  set  of  men,  is  en- 
titled to  exclusive  privileges  but  in  considera- 
tion of  public  services.  Held,  that  a  "mine" 
is  an  excavation,  properly  underground,  for 
digging  out  some  useful  product,  as  ore,  metal, 
or  coal,  any  deposit  of  such  material  suitable 
for  excavation  and  working;  that  "to  mine" 
is  to  obtain  by  digging  ont  of  the  earth,  to  dig 
into  the  earth  for  ore;  that  a  "miner"  is  one 
who  mines  in  any  sense, '  especially  one  whose 
occupation  is  to  excavate  ore,  coal,  etc.,  in  a 
mine ;  that  while  oil  is  classed  as  a  "mineral," 
that  term  refers  ordinarily  to  minerals  in  place, 
and  not  to  substances  in  solution  and  migratory, 
such  aa  oil;  and  that  an  oil  well  was  not  a 
mine  or  the  driller  a  miner,  and  hence  that  a 


driller  had  no  lien  on  the  oil  company's  machin- 
ery and  tools  used  in  driUing  the  well. 

[Ed.  Note. — For  other  eases,  see  Mines  and 
Minorals,  Cent  Dig.  S  235;  Dec.  Dig.  <S=» 
112(3). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mine;  Miner;  Min- 
erals.] 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  J.  W.  Akin,  Judge. 

Suit  by  S.  I.  Barton  against  the  Wichita 
River  Oil  Company  and  Claude  Minor.  Judg- 
ment for  plaintiff,  making  the  Hen  of  his 
chattel  mortgage  inferior  to  the  laborers' 
Hens  foreclosed  by  defendant  Minor,  and  dis- 
charging defendant  Minor,  and  plaintiff  ap- 
peals. Reversed  and  rendered  for  plaintiff, 
with  a  foreclosure  of  his  chattel  mortgage 
against  all  the  defendants. 

John  C.  Kay,  of  Wichita  Falls,  for  appel- 
lant C.  M.  McFarland,  of  Wichita  Falls,  for 
appellees. 

CONNER,  O.  J.  This  suit  was  Instituted 
by  S.  I.  Barton  against  the  Wichita  River 
Oil  Company  upon  promissory  notes  aggre- 
gating some  $2,618.84,  which  had  been  given 
by  the  oil  company  to  the  Keystone  Driller 
Company  for  the  purchase  money  of  certain 
oil  well  machinery,  supplies,  and  tools.  The 
plaintiff  alleged  that  by  assignment  he  had 
become  the  owner  of  the  notes,  and  that  to 
secure  their  payment  the  Wichita  River  Oil 
Company  had  executed  and  delivered  to  the 
Keystone  Driller  Company  a  chattel  mort- 
gage upon  all  of  the  oil  well  machinery,  sup- 
plies, and  tools  sold  at  the  time,  and  for 
whidi  the  notes  were  given;  that  the  mate- 
rials 80  sold  were  not  delivered  to  the  oil  com- 
pany imtil  after  the  execution  of  the  notes, 
and  until  after  the  said  chattel  mortgage  had 
been  duly  filed  for  record  in  Wichita  county. 
As  against  the  Wichita  River  Oil  Company 
the  prayer  of  the  petition  was  for  a  recovery 
of  the  amount  of  indebtedness  shown  by  the 
note,  with  a  foreclosure  of  the  chattel  mort- 
gage lien.  It  was  further  alleged,  however, 
that  one  Claude  Minor  was  claiming  some 
Interest  in  the  machinery  and  supplies  cover- 
ed by  the  mortgage,  and  further  prayer  was 
made  to  the  effect  that  he  be  made  a  party 
defendant,  and  that  the  plaintiff  have  judg- 
ment against  him  also  for  a  forecloBure  of 
the  chattel  mortgage  lien. 

Claude  Minor  appeared  and  alleged,  in 
substance,  that  he  and  others,  whose  claims 
he  owned  by  assignments  duly  made,  had 
worked  for  the  Wichita  River  Oil  Company, 
and  used  the  machinery  and  tools  described 
In  the  plaintiff's  petition  in  drilling  an  oil 
well,  for  which  labor  the  Wichita  River  Oil 
Company  became  indebted  in  the  sum  of 
$1,160.75;  that  later,  to  wit,  on  November 
16,  1914,  laborers'  liens  against  said  machin- 
ery, etc.,  had  been  filed  with  the  county  clerk 
in  the  manner  provided  by  law,  after  which 
time   Claude   Minor   had   Instituted   suit 
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the  district  court  of  Wichita  county  against 
said  Wichita  River  Oil  Company  for  his  debt, 
with  foreclosure  of  said  laborers'  liens ;  that 
said  liens  had  been  duly  foreclosed  and  the 
property  sold  thereunder,  at  -which  sale  said 
Clande  Minor  became  the  purchaser,  and  by 
reason  of  which  it  was  alleged  he  was  then 
the  owner  of  the  property  upon  which  the 
plaintifl*  sought  to  foreclose  the  chattel  mort- 
gage lien. 

A  trial  was  had  upon  the  30th  day  of  June, 
1015,  and  resulted  in  a  judgment  for  the 
plaintiff,  S.  I.  Barton,  against  the  defendants, 
composing  the  Wiclilta  River  Oil  Company  for 
the  debt.  Interest,  and  attorney's  fees,  as 
evidenced  by  the  notes  declared  upon  in  the 
I>etition.  It  was  further  adjudged,  however, 
that  the  plaintiff's  lien,  as  evidenced  by  the 
chattel  mortgage  declared  upon,  was  "in- 
ferior and  not  prior"  to  the  laborers'  liens 
which  had  been  foreclosed  by  the  defendant 
Claude  Minor,  and  the  plaintiff's  prayer  to 
foreclose  his  chattel  mortgage  ileti  was  there- 
fore denied,  and  the  defendant  Claude  Minor 
entirely  discharged.  From  this  judgment  the 
plaintifl,  S.  I.  Barton,  has  appealed. 

[1]  The  facts  are  undisputed,  and  are  as 
stated  In  the  pleadings  of  the  parties,  as  above 
substantially  given,  and  the  sole  question  pre- 
sented for  our  determination  is  whether,  un- 
der the  circumstances,  the  laborers*  lien 
as  claimed  by  the  appellee  Claude  Minor  was 
superior  to  the  lien  of  the  chattel  mortgage 
owned  by  the  plaintiff.  If  so,  the  judgment 
should  be  affirmed.  If  not,  the  judgment 
should  be  reversed  and  here  rendered  for  the 
appellant. 

Title  86,  Vernon's  Sayles'  Texas  Civil  Stat- 
utes, vol.  4,  treats  of  judgment  liens,  of  me- 
chanics, contractors,  builders,  and  material- 
men liens,  of  liens  of  railroad  laborers,  of 
liens  on  domestic  vessels,  of  keepers  of  live 
stock  of  chattel  mortgages,  and  other  liens. 
The  article  of  the  statute  upon  which  appel- 
lee relies  for  the  superiority  of  his  laborer's 
lien  over  the  chattel  mortgage  Uen  is  article 
6644,  found  in  chapter  4  of  the  title  referred 
to,  and  which  reads: 

"That  whenever  anv  clerk,  accountant  book- 
keeper, artisan,  craftsman,  factory  operator, 
mill  operator,  servant,  mechanic,  quarryman, 
or  common  laborer,  farm  hand,  male  or  female, 
may  labor  or  perform  any  service  in  any  office, 
store,  saloon,  hotel,  shop,  mine,  quarry,  factory 
or  mill  of  any  character,  or  who  may  perform 
any  service  in  the  cutting,  preparation,  hauling, 
handling,  or  transporting  to  any  mill,  or  other 
point  for  sale,  manufacture  or  otlier  disposi- 
tion,  logs  or  timber,  or  who  shall  perform  any 
service  upon  any  wagon,  cart,  tram,  or  railroad 
or  other  means  or  methods  of  transporting 
such  logs  or  timber,  and  in  the  construction  or 
maintenance  of  such  tram  or  railroad,  con- 
structed or  used  for  the  transportation  of  logs 
or  timber  to  or  for  such  mills  or  to  its  owner 
or  operator,  or  to  points  for  sate,  shipment  or 
other  disposition,  or  any  farm  .  hands,  under 
one  or  by  virtue  of  any  contract  or  agreement, 
written  or  verbal,  with  any  pcrsoUj  employer, 
firm,  corporation;  or  Iiis,  her,  or-  their  agent  Or 
agents,  receiver  or  receivers,  trustee  or  trustees, 
in  order  to  secure  the  payment  of.  the  amount 
due  or  owing  vmder  yuch  contract  or  agreement. 


written  or  verbal,  the  hereinbefore  mentioned 
employes  shall  have  a  first  lien  upon  all  prod- 
ucts, machinery,  tools,  fixtures,  appurtenances, 
goods,  wares,  merchandise,  chattels,  wagons, 
carts,  tramroads,  railroads,  rolling  stock,  and 
appurtenances,  or  thing  or  tlungs  of  value,  of 
whatsoever  character  that  may  be  created  in 
whole  or  in  part  by  the  labor  of  or  that  may 
be  used  by  such  person  or  persons,  or  necessa- 
rily connected  with  the  performance  of  such  la- 
bor or  service,  which  may  be  owned  by  or  in  the 
possession  or  under  the  control  of  the  afore- 
said employer,  person,  firm,  corporation,  or  his, 
or  their  agent  or  agents,  receiver  or  receivers, 
trustee  or  trustees ;  provided,  that  the  lien 
herein  given  to  a  farm  hand  snail  be  subordi- 
nate to  the  landlord's  Uen  now  provided  by 
law." 

It  is  to  he  noted  that  the  statute  quoted 
gives  to  those  persons  to  whom  it  applies  a 
"first"  Uen  upon  the  property  specified  to  se- 
cure the  character  of  labor  to  which  the  ar- 
ticle relates,  and  appellant  attacks  the  judg- 
ment below  for  the  reasim  that  it  has  been 
specially  provided  In  article  5671  of  chapter 
8,  title  86,  relating  to  "other  liens"  than 
those  theretofore  specified  in  the  title,  that: 

"Nothing  in  this  title  shall  be  construed  or 
considered  in  any  mauner  impairing  or  affect- 
ing the  riglits  of  parties  to  claim  Uens  by  si>e- 
cial  contract  or  agreement,  nor  shall  it  in  any 
manner  affect  or  impair  other  hens  arisiug  at 
common  law  or  in  equity,  or  by  any  statute  of 
this  state,  or  any  other  Uen  not  treated  of  un- 
der this  title." 

Appellant's  Insistence  Is  that  articles  5644 
and  5671,  both  of  which  have  been  quoted 
and  both  of  which  are  parts  of  the  same  title, 
ane  to  be  construed  together,  and  that,  when 
so  construed,  article  6644,  under  which  ap- 
pellee claims,  should  not  be  given  superior 
effect  over  a  chattel  mortgage  lien  that  was 
duly  executed  and  recorded  upon  the  property 
Involved  prior  to  the  time  when  appellee's 
labor  therewith  was  performed,  but  we  have 
been  unable  to  adopt  this  contention,  and 
thus  disturb  the  judgment  below.  To  give 
to  article  5671  the  effect  contended  for 
would  be  to  wholly  nullify  the  express  dec- 
laration that  the  laborers'  lien  shall  be  a 
"first"  Hen.  If  appellee  and  his  assignors 
are  .within  the  class  of  persons  named  in  arti- 
cle 6644,  and  entitled  thereunder  to  the  la- 
borer's Uen  upon  the  oU  well  machinery 
with  which  they  worked,  article  5671,  aa  we 
think,  can  have  no  application,  for  the  rea- 
son that  It  is  undisputed  that  the  laborer's 
lien  law  (article  6644)  was  in  force  at  the 
time  the  chattel  mortgage  upon  which  appel- 
lant relies  was  executed  and  recorded,  and 
therefore  is  to  be  read  into  the  mortgage 
contract  as  if  a  part  thereof,  and  as  If  ex- 
pressly assented  to  by  the  parties  to  the  con- 
tract at  the  time.  Thus,  it  is  said  in  6  Rul- 
ing Case  Law,  ii  814,  315,  p.  325: 

"Conformably  to  the  well-established  rule 
that  the  laws  which  subsist  at  the  time  and 
place  of  making  a  contract  enter  into  and  fonn 
a  part  of  it,  as  if  they  were  expressly  referred 
to  or  incorporated  in  its  terms,  the  obligation 
of  a  contract  is  measured  by  the  standard  of 
the  laws  in  force  at  the  time  it  was  entered 
into,  and  its  perlormanoe  is  to  be  regulated 
the  terms  and  rules  which  they  prescribi 
*   *   *   The    provision    of    the    Gonstitutioa 
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which  dcdarcB  tbat  no  state  shall  pass  any  la-w 

impniring  the  obligation  of  coutrncts  does  not 
apply  to  a  law  enacted  prior  to  the  making  of 
tlie  contract,  the  obligation  of  which  ig  claim- 
ed to  be  impaired,  but  only  to  a  statute  of  a 
state  enacted  after  the  making  of  the  contract 
The  obligation  of  a  contract  cannot  properly  be 
said  to  be  Impaired  hy  a  -statute  in  force  when 
the  contract  waa  made,  for  ia  such  cases  it  is 
presumed  that  it  was  made  in  contemplation  of 
the  existing  law." 

And  In  1  Jones  on  Mortgages  (7th  Ed.)  { 
COO.  in  speaking  of  priorities  between  mort- 
gages and  mecbanlcs'  liens,  It  is  said,  among 
other  things,  that: 

"lien  laws  in  force  at  the  time  of  the  execu- 
tion of  a  mortgage  enter  Into  and  become  a 
part  of  the  contract ;  and  if  these  laws  provide 
that  certain  liens  shall  be  paramount  over  ail 
other  incumbrances,  whether  prior  or  subse- 
quent, a  mortgagee  takes  his  mortgage  sub- 
ject to  snch  liens  aa  may  afterward  be  acquired 
under  the  statute.  But  laws  enacted  after  the 
execution  of  a  mortgage  cannot  have  the  effect 
of  creating  a  lien  superior  to  such  existing 
mortsagc,  for  such  laws  are  repugnant  to  the 
proTiaiona  of  the  federal  Conatltntion,  forbid- 
ding the  impairment  by  any  state  of  the  obliga- 
tions of  a  contract." 

So  in  the  familiar  statutes  embodied  In 
title  86,  relating  totarm  hands  and  land- 
lords, the  preference  liens  therein  conferred 
have  been  expressly  held  to  be  prior  in  right 
to  pre-existing  cmtract  liens.  See  Neblett  v. 
Barron,  104  Tex.  Ill,  134  S.  W.  208;  Id., 
100  S.  W.  1167;  Cash  v.  First  Nat.  Bank, 
20  Tex.  Civ.  App.  109,  61  S.  W.  723;  Ivy  v. 
Pugh,  161  S.  W.  939.  See,  also.  Sparks  v. 
Lumber  Co.,  40  Tex.  Civ.  App.  222,  89  S.  W. 
423,  where,  as  we  Infer  from  the  opinion, 
the  preference  given  by  the  very  article  un- 
der which  appellee  claims  in  this  case  was 
upheld  as  against  a  prior  contract  lien. 

[2]  We,  therefore,  as  stated,  feel  unable  to 
disturb  the  Judgment  below  uiwn  the  only 
theory  on  appeal  that  appellant  has  present- 
ed. We  nevertheless  have  concluded  that 
the  judgment  was  erroneous  for  the  reason 
that  appellee  did  not  bring  himself  within 
the  statute  upon  which  he  relies.  The  bene- 
ficial operation  of  the  statute  must  be  con- 
fined to  the  particular  classes  of  laborers 
specified  in  the  statute.  To  such  persons 
alone  Is  a  first  Hen  given,  and  it  seems  man- 
ifest that  before  a  laborer  of  the  kind  here 
InvolTed  Is  entitled  to  supersede,  or  to  be  giv- 
en priority  of  lien  over  a  previously  exeaitort 
contract  lien,  of  which  he,  by  registration  or 
otherwise,  has  notice,  he  should  show  himself 
to  be  strictly  within  the  statute,  lor  such 
preference  or  priority  la  not  gtven  by  anj' 
other  law.  Such  preference  or  priority  Is 
Indeed,  save  for  the  statute,  contrary  to  well- 
established  principles.  Thus  it  is  said  in 
1  Jones  on  Mortgages,  §  609,  from  Which  we 
bave  heretofore  quotetl,  that: 

"A  mortgage  executed  before  the  commence- 
ment of  a  building  erected  on  the  land  is  para- 
mount to  a  meehanic's  lien  for  work  and  mat;e- 
rials  funushed  for  the  building  by  one  havinir 
actual  or  constructive  notice  of  such  mortgage 

The  author  here  is  evidently  ^peaking  of 
tbe  scneral  rule.  Inasmuch  aa  later  In  the 


same  sectlofn,  as  we  have  heretofore  quoted, 
it  is  stated  that  if  a  priority  is  given  by  a 
statute  in  existence  at  the  time  of  a  contract 
lien,  the  statutory  priority  will  be  given  ef- 
fect In  the  case  of  Blackford  v.  Ryan,  61 
S.  W.  161,  by  one  of  our  Courts  of  Civil  Ap- 
peals, it  was  held  that  the  lien  given  to  livery 
stable  keepers  by  article  6664,  ch.  8,  tit  86, 
was  not  entitled  to  priority  over  a  previous- 
ly executed  contract  Hen  of  which  he  bad 
notice,  the  statute  there  considered,  as  will 
be  seen  by  a  reference  thereto,  not  giving  a 
first  or  preference  lien.  To  the  same  effect 
is  the  caae  of  Mastersou  v.  Pelz,  86  S.  W. 
56,  by  the  Court  of  Civil  Api>eal8  for  tbe 
Fourth  District  And  in  stating  the  general 
rule  it  is  said  in  27  Cyc.  page  234: 

"Where  property  ia  subject  to  a  mortgage 
or  other  incumbrance  at  the  time  when  the 
building  or  work,  or  furnishing  of  materials,  is 
commenced,  such  lien  ia  entitled  to  priority  over 
any  mechanic's  lien  arising  out  of  the  improve- 
ment of  tbe  property." 

So  that  we  think  we  must  emphasize  the 
proposition  that  before  appellee  was  Mitltled 
to  the  "first  lien,"  as  asserted  by  him.  It 
was  necessary  that  he  clearly  show  that  he 
was  one  of  the  classes  of  persons  sped- 
fled  in  the  statute,  and  that  the  labor  per- 
formed by  him  and  his  assignors  waa  of  tbe 
character  of  labor  contemplated  thereby. 
The  burden  of  proof  was  upon  appellee  to  do 
this,  and,  aa  indicated,  we  think  he  has  not 
discimrged  this  burden.  By  a  close  scrutiny 
of  the  article  of  the  statute  under  considera- 
tion (5644) ,  it  will  be  seen  that  it  applies  ha 
terms:  First,  to  any  clerk,  or  other  person 
who  may  labor,  or  perform,  any  service  "in 
any  ofSce,  store,  saloon,  hotel,  shop,  mine, 
quarry,  factory  or  mill,  of  any  character"; 
second,  to  any  person  who  may  perform  any 
service  "in  cutting,  preparation,  hauling, 
handling,  or  transporting  to  any  mill  or  other 
jwint  for  sale,  manufacture,  or  other  dispoai- 
tlon,  logs  or  timber,"  or  upon  wagons  or 
other  means,  of  transporting  snch  "logs  or 
timber";  and,  third,  to  "ftirm  hands"  working 
under  contract  for  wages,  etc.  All  of  these 
persons  are  given  a  first  Hen  npon  the  prod- 
ucts, machinery,  tools,  fixtures,  etc.,  "that 
may  be  created  (in  whole  or  in  part)"  by 
such  labor,  or  that  may  be  necesBarlly  con- 
nected with  the  performance  of  the  labor  re- 
quired that  may  be  "owned"  by  or  in  "pos- 
session"  of  tbe  employers. 

It  seems  quite  plain  to  us  that  tbe  labor 
performed  by  appellee,  and  others  under 
whom  he  claims,  was  not  In  any  office,  store, 
or  other  place  named  in  the  article  of  the 
statute,  nor  was  It  in  tbe  cutting,  prepara- 
tion, or  hauling  of  logs  or  timber  to  a  mill, 
nor  was  it  as  a  farm  hand,  nor  was  the 
labor  performed  for  the  protection  or  crea- 
tion of  the  property  upon  which  the  lien  was 
foreclosed,  nor  for  its  betterment  nor  preser- 
vation, and  hence  entitled  to  priority  of  y^^  T 
payment  on  equitable  principles  as  developed  jy  VjOOQlC 
.in  the  decisions.    See  Provident  Institution  v.                      O 
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Mayor  et  aL  of  Jersey  City,  113  U.  S.  506,  8 
Sup.  Ct.  612,  28  L.  Ed.  1102;  Mcllhenny 
Adm'r  &  U.  T.  Co.  v.  Knz,  80  Tex.  1,  13  S. 
W.  65S,  26  Am.  St.  Rep.  706.  On  the  con- 
trary, the  labor  here  was  In  sinking  a  well 
with  machinery  and  tools  used  as  mere  In- 
strumentalities for  the  prosecution  of  a  work 
not  comprehended  by  article  6644.  How- 
ever true  It  may  be  that  the  "laborer  Is 
worthy  of  his  hire,"  and  however  desirable 
It  may  be  that  our  Legislature  should  pro- 
vide Hen  laws  for  the  security  of  every  class 
of  labor,  It  has  not  thus  far  done  so.  No 
preference  Hen  has  been  given  by  the  law 
to  a  mere  teamster  not  laboring  upon  a  rail- 
road, nor  engaged  In  hauling  logs  to  a  saw- 
mill, nor  to  a  cowboy  upon  the  horse  he  rides 
in  rounding  up  his  employer's  herds,  nor  In 
numerous  other  cases  that  might  be  mention- 
ed. Appellee  cites  a  number  of  cases  as  sui>- 
portlng  the  Judgment,  but,  in  our  opinion, 
they  fall  within  the  statute,  aM  hence  are 
not  In  point,  unless  It  is  the  case  of  Red 
Deer  Oil  Development  Co.  v.  Hugglns,  155 
S.  W.  049,  in  which  a  writ  of  error  was  re- 
fused by  OUT  Supreme  Court  (161  8.  W.  xvl). 
That  seems  to  have  been  a  case  where  labor- 
ers were  awarded  liens  against  certain  prop- 
erty'of  the  defendant  engaged  In  drilling  a 
well  for  the  development  company,  but  the 
character  of  the  property  upon  which  the  lien 
was  foreclosed  does  not  appear.  Prom  a 
reading  of  the  opinion  we  cannot  say  that  it 
was,  as  here,  upon  the  drill  machinery  and 
tools  with  which  the  well  was  sunk.  More- 
over, no  question  in  that  case  seems  to  have 
been  made  of  whether  the  laborers  brought 
themselves  within  the  statute  now  under  con- 
sideration. So  that  we  feel  at  liberty  to  fol- 
low our  own  Judgment  in  the  matter. 

It  is  accordingly  ordered  that  the  Judg- 
ment below  be  reversed  in  the  particular 
under  consideration,  and  here  rendered  for 
appellant,  as  was  done  below,  with  a  fore- 
closure of  bis  mortgage  lien  against  all  par^ 
ties  defendant  upon  the  property  described 
in  his  petition,  together  with  all  costs  in  both 
courts. 

On  Motion  for  Rehearing. 

[3]  Appellee  presents  a  very  forceful  and 
persuasive  motion  for  rehearing.  No  fault, 
of  course,  is  found  with  our  conclusion  that 
the  laborer's  lien  is,  by  reason  of  the  statute, 
superior  to-  the  contract  lien  previously  ex- 
ecuted and  recorded,  but  it  is  plausibly  in- 
sisted that  the  labor  performed  by  appellee 
Clande  Minor,  and  those  whose  claims  he 
holds,  was  performed  in  a  "mine,"  and  hence 
ttiat  such  laborers  are  within  the  purview  of 
Revised  Statutes,  art.  5644,  quoted  in  our 
original  opinion.  The  contention  Is  that  oil 
is  a  mineral,  and  that  hence  one  engaged  in 
the  labor  of  extracting  it  from  under  the  sur- 
face of  the  earth,  whatever  be  the  method 
of  doing  so,  Is  a  miner  engaged  in  mining, 


Appellee  so  paraphrases  the  statute  as  to 
make  it  read: 

"That  whenever  any  •  •  •  common  labor- 
er ••  •  may  labor  or  perform  any  service 
in  any  •  •  •  mine  •  •  •  of  any  charac- 
ter." 

— ^he  is  entitled  to  a  lien,  and  emphasis  U 
given  the  terms  "of  any  character,"  as  quali- 
fying the  term  "mine,"  as  well  as  the  other 
terms  of  the  statute,  ao  that,  as  appellee  con- 
tends, if  drilling  an  oil  well  is  mining  "of 
any  character,"  then  appellee  is  within  the 
statute.  It  is  to  be  Implied  from  this  argu- 
ment that,  while  ordinarily  a  driller  engaged 
in  drilling  or  boring  an  oil  weU  may  not  be 
classifled  as  a  "miner,"  or  as  engaged  in 
mining,  in  view  of  the  qualifying  terms  it 
may  and  should  be  so  held. 

It  wUl  be  found,  however,  that  the  article 
of  the  statute  under  consideration  was  ac- 
curately quoted  in  our  original  opinion,  and 
that  as  so  quoted  the  terms  "of  any  charac- 
ter" qualify  the  terms  "factory"  and  "mill." 
and  not  the  term  "mine."  It  should  also  be 
noted  that  in  Immediate  connection  with  the 
word  "mine,"  the  statute  (article  6644)  sped- 
fles  a  "quarry"  as  one  of  the  protected  plac- 
es, and  in  other  parts  of  the  artide  names  a 
"quarryman"  as  one  of  the  classes  of  labor- 
ers Intended  to  be  benefited.  Rock  or  stone 
in  place  may  be  a  quarry,  and  one  employed 
in  its  displacement  for  commercial  purposes 
is  a  quarryman.  Tet  stone  or  rock  in  its 
most  general  sense  is,  like  oil  and  gas,  class- 
ed as  mineral.  If,  therefore,  the  legislaHre 
body  in  the  enactment  of  article  5644  enter- 
tained the  view  now  urged  In  behalf  of  ap- 
pellee that  any  person  employed  in  taking 
from  or  under  the  earth's  surface  any  sul>- 
stance  whatever' that  is  within  the  general 
classification  of  mineral  is  a  miner,  or  per- 
forming service  in  or  about  a  "mine,"  then 
no  reason  is  perceived  why  the  words  "quar- 
ry" and  "quarryman"  should  have  been  in- 
serted in  the  statute.  In  that  event  tlie  sim- 
ple word  'mine,"  when  applied  to  other 
words  of  the  statute,  would  have  been  all- 
sufficient.  Indeed  the  use  of  the  words 
"mine"  and  "quarry"  in  immediate  connec- 
tion indicates  that  the  word  "mine"  was  not 
used  in  any  other  sense  than  as  ordinarily 
understood.  This  conclusion  receives  addeJ 
force  when  it  is  remembered  tliat  In  U9o, 
when  the  laborer's  lien  law  now  considered 
was  enacted,  such  a  thing  as  an  oil  well  in 
Texas  was  hardly  thought  of,  or  at  least  was 
not  generally  known  and  considered.  Tli« 
term  "mine,"  therefore,  as  used  in  the  stiit- 
ute,  must  be  consti^ed  as  It  stands  without 
expansion  or  enlargement  because  of  quali- 
fying terms  relating  thereto.  Our  statnce. 
so  far  as  now  pertinent,  declares  that: 

"1.  The  ordinary  significatiiMi  shall  be  ap- 
plied to  words,  except  words  of  art  or  words 
connected  with  a  particular  trade  or  sub}<><.t- 
Dtatter,  when  they  shall  have  the  8ignificati<« 
attnchod  to  them  by  experts  In  such  ai 
trade,  or  with  reference  to  such  subject- 
ter.    •    ♦    •'•  -.a—-",    -i-- 
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"6.  In  an  interpvetadoBs,  tli«  court  shall  look 
diligently  for  the  intention  of  the  I/egislaturu, 
keeping  in  view  at  all  times  the  old  law,  the 
evil  and  the  remedy."  Revised  Statutes  101.1, 
art  6o02. 

What  then  is  the  ordinary  signlficatioD  of 
the  word  "mine"  ?  We  have  examined  numer- 
ous definitions  of  the  terms  "mine"  and  "min- 
ing," and  those  given  by  Webster  have  per- 
haps received  as  general  Judicial  approval  as 
any.  His  primary  definition  of  "mine,"  when 
used  as  a  noun,  is: 

"An  excavation,  properly  underground,  for 
digging  out  some  useful  product,  as  ore,  metal, 
or  coal.  (2)  Any  deposit  of  such  material  suit- 
able for  excavation  and  working;  as  a  placer 
mine." 

When  used  as  a  verb  the  same  lexicogra- 
pher says  "to  mine"  Is: 

"To  obtain  by  digging  ont  of  the  earth;  also 
to  make  diggings  into  for  ore  or  the  like,  as  coal 
is  mined.    'They  mined  rich  veins  of  silver.' " 

Webster  defines  a  miner  as: 

"One  who  mines  in  any  sense;  especially  one 
whose  occupation  is  to  excavate  01%,  coal,  etCj 
in  a  mine." 

In  27  Cya  p.  531,  It  Is  said: 

"The  primary  meaning  of  the  word,  'mine,' 
standing  alone,  is  an  underground  excavation 
made  for  the  purpose  of  getting  minerals ;  a  pit 
or  excavation  in  the  earth  from  which  metallic 
ores,  or  other  mineral  substances  are  taken  by 
digging." 

While  It  Is  true  that  in  classifying  the 
earth's  substances  oU  is  classed  as  a  mineral 
(see  27  Cyc.  532) ;  and  that  the  method  of  its 
extraction,  whether  by  digging,  trenching,  or 
otherwise,  Is  Immaterial  In  a  consideration 
of  the  question,  yet  as  It  seems  to  us  the 
definitions  given  are  ordinarily  referable  to 
minerals  In  place,  such  as  Iron,  gold,  silver, 
salt,  sulphur,  etc.,  and  not  to  substances, 
though  classed  as  mineral,  that  are  In  solu- 
tion and  migratory  such  as  gas  and  oil.  It 
had  not  occurred  to  us  on  original  hearing 
that  the  well,  upon  and  about  which  Claude 
Minor  and .  his  assignors  worked,  was  a 
"mine,"  or  that  they  were  "miners,"  and  we 
feel  safe  in  saying  that  ordinarily  they  would 
not  be  so  designated,  and  by  the  statutory 
rule  of  construction  quoted  it  Is  the  ordinary, 
and  not  a  strained  or  exceptional,  significance 
that  must  be  given  the  term  "mine"  as  used 
In  the  statute,  by  virtue  of  which  appellee 
claims.  It  Is,  we  think,  common  knowledge 
that  an  oil  well  Is  simply  so  designated,  and 
that  the  one  engaged  in  its  boring  or  drilling 
Is  designated  as  a  driller.  If  this  be  true — 
and  we  do  not  think  it  can  be  gainsaid — we 
cannot  designate  an  oil  well  as  a  mine,  or 
the  drlUef  as  a  miner,  without  violating  the 
rule  of  construction  we  are  directed  to  fol- 
low, for  it,  by  necessary  implication,  declares 
that  words  used  In  our  civil  enactments,  when 
connected  with  a  particular  trade  or  subject- 
matter,  must  be  given  the  signification  at- 
tached to  them  by  experts  In  such  art  or 
trade,  or  with  reference  to  such  subject- 
matter. 

Appellee  cites  several  cases,  including 
Swayne  v.  Lone  Acre  Oil  Co.,  88  lex.  507,  86 


S.  W.  740,  60  L.  R.  A.  086,  8  Ann.  Gas.  1117; 
Ohio  OU  Co.  V.  Daughetee,  240  111.  861,  88  N. 
E.  818,  36  L.  R.  A.  (N.  S.)  1108;  People  v. 
Bell,  237  111.  332,  86  N.  E.  683,  18  L.  B.  A. 
(N.  S.)  746,  15  Ann.  Cas.  511;  Isom  v.  Rex 
Crude  Oil  Co.,  147  Cal.  658,  82  Pac.  317; 
Poe  v.  Ulrey,  233  lU.  66,  84  N.  B.  46;  Mc- 
intosh v.  Ropp,  233  Pa.  487,  82  Atl.  848; 
Weaver  v.  Richards,  156  Mich.  320,  120  N. 
W.  818;  Consumers'  Gas  T.  Co.  v.  Quinby, 
137  Fed.  882,  70  C.  0.  A.  220;  Berentz  v. 
Belmont  Oil  Co.,  148  Cal.  577.  84  Pac.  47, 
113  Am.  St.  Rep.  308;  Etchison  Drilling  Co. 
V.  Floumoy,  131  La.  442,  58  South.  867;  Red 
Deer  Dev.  Co.  v.  Huggins,  165  S.  W.  848— 
that  In  an  indirect  and  inferential  way  seem 
to  support  his  present  contention  that  an  oil 
well  Is  a  mine,  but  the  cases  that  we  have 
been  able  to  find  most  nearly  in  point  are 
the  cases  of  Guffey  Petroleum  Co.  v.  Mur- 
rel,  by  the  Supreme  Court  of  Loulslnna,  re- 
ported In  127  La.  466,  53  South.  705,  and 
Kreps  V.  Brady,  by  the  Supreme  Court  of 
Oklahoma,  reported  In  37  Okl.  754,  133  Pac. 
217,  47  L.  R.  A.  (N.  S.)  106.  In  the  case 
first  mentioned,  the  court  had  tmder  consid- 
eration the  Constitution  and  laws  of  Louisi- 
ana, which,  in  substance,  exempted  from 
taxation  property  used  In  mining  operations, 
and  the  exemption  was  claimed  In  that  case 
by  the  oil  company,  the  property  Involved  be- 
ing such  as  is  usual  In  developing,  storing, 
and  marketing  oil  secured  by  drilUng.  In 
the  course  of  the  opinion  the  court  defines 
the  terms  "mine"  and  a  "mining  operation" 
as  understood  in  their  most  usual  significa- 
tion, and,  among  other  things,  said: 

"A  productive  oil  well  or  aggregation  of  them 
is  always  universally  and  invariably  known  as 
an  'oil  field.'  Who  ever  heard  of  such  being 
called  a  'mine'?  If  an  oil  well  was  a  'mine'  in 
the  usual  signification  of  the  word,  surely  some- 
time, somewhere,  some  intelligent  person  would 
be  heard  to  designate  it  by  that  term ;  but  it 
is  never  done.  Now  a  'mining  operation'  must 
certainly  be  something  having  to  do  with  a  mine, 
and,  if  an  oil  well  is  never  Known  in  tlie  ordi- 
nary and  customary  use  of  language  as  a  'mine,' 
then  neither  the  making  nor  operating  of  one 
would  possibly  be  considered  a  mining  opera- 
tion in  the  ordinary  signification  of  the  word. 
He  who  works  in  a  mme  is  termed  a  'miner,' 
but  no  one  over  heard  of  a  laborer  at  an  oil 
well  being  called  a  'miner.'  It  ia  shown  by  the 
testimony  that  an  oil  well  is  too  small  for  a 
man  to  get  into,  even  it  such  was  necessary  or 
desirable,  which  it  is  not.  We  think  it  abso- 
lutely clear  that  the  words  'mine'  or  'mining 
operation'  never  refer  to  oil  wells  or  oil  pro- 
duction in  ordinary  parlance." 

The  Oklahoma  case  was  one  where  the 
plaintiff  sued  for  personal  injuries  caused  by 
a  fellow  servant  while  working  with  or 
about  a  derrick  and  machinery  of  an  oil 
well.  It  seems  that  by  the  laws  of  Oklahoma 
they  have  abrogated  the  common-law  doc- 
trine relieving  the  master  from  liability  for 
Injuries  proximately  caused  by  a  fellow  serv- 
ant when  the  injuries  are  received  while  en- 
gaged  in   a   mining   operation.     The   court,  f^ ^ 

therefore,  found  It  necessary  to  determine ' 
in  that  case  whether  the  drilling  of  oil  wells 


iGooqIc 

I  o 


1048 


187  SOUTHWESTERN  REPOHTBR 


fTex. 


was  mlnlrlg,  and  the  conrt,  after  quoting  nu- 
merous definitions  of  the  words  "mine," 
"mines,"  "to  mine,"  etc,  concluded  that  drill- 
ing a  well  in  search  of  oil  or  gas  was  not 
"mining"  within  the  meaning  of  the  law  un- 
der consideration. 

It  would  thus  seem  that  unless  we  are  to 
give  a  strained  construction  out  of  the  ordi- 
nary to  the  term  "mine,"  as  used  In  the  la- 
borers' lien  law  (article  5644)  we  must  ad- 
here to  the  conclnslon  stated  in  our  original 
opinion  that  appellee  has  not  brought  him- 
self within  that  statute.  In  now  concluding 
to  do  this  we  have  not  overlooked  the  rule 
of  liberal  construction  appellee  invokes. 
This  rule,  as  prescribed  by  law.  Is  that  our 
statutes  "shall  be  liberally  construed  with  a 
view  to  effect  their  objects  and  to  promote 
Justice."  It  cannot  be  said  that  the  object 
of  the  Legislature  in  enacting  article  5644 
of  the  Revised  Statutes  was  to  give  a  Hen 
to  every  laborer.  As  originally  pointed  out, 
the  Hen  is  only  given  laborers  of  designated 
classes,  and  the  vital  qncstion  for  our  deter- 
mination is  simply  whether  laborers  of  ap- 
pellee's class  are  Included  in  the  legislative 
grant,  and  not  whether  his  class  ought  to 
have  been  Included.  The  latter  question  Is 
for  the  Legislature,  and  not  for  tiie  courts. 
Nor,  so  far  as  we  can  apprehend,  are  we  re- 
quired to  give  an  unusual  construction  to 
the  term  "mine"  In  order  to  "promote  Jus- 
tice." The  case  before  us  is  one  where  the 
owner  of  certain  well-digging  machinery 
sells  It,  and,  to  secure  a  part  or  all  of  the 
unpaid  purchase  money,  reserves  or  takes  a 
written  lien  upon  all  such  machinery  from 
the  vendee  and  duly  records  the  Uen.  The 
vendee  thereafter  employs  the  appellee  and 
others  who  use  and  labor  with  such  machin- 
ery in  drilling  an  oil  well.  They  do  not  la- 
bor upon  or  with  such  machinery  In  Its  cre- 
ation or  in  or  for  its  improvement,  and  thus 
benefit  the  owner  or  maker  and  raise  a  nat- 
ural equity  in  themselves  for  payment.  On 
the  contrary,  they  use  the  machinery  as  mere 
instruments  in  the  prosecution  of  their  oc- 
cupation ;  constantly  deteriorating  the  same, 
and  without  which  their  occupation  as  drill- 


ers would  be  gone.  Of  the  mortgage  and  of 
the  fact  that  the  machinery  had  not  been 
paid  for  appellee  and  his  assignors  had  full 
notice  constructively  by  force  of  onr  regis- 
tration statutes.  Under  such  circumstances, 
what  principle  of  Justice  is  to  be  "promoted" 
by  a  determination  of  the  question  under 
consideration  In  appellee's  favor?  Is  it  not 
at  least  a  simple  question  of  .whether  appel- 
lee has  shown  himself  to  be  one  of  that 
class  of  laborers  to  whom  the  statute  gives  a 
first  Hen?  We  think  It  is,  and  in  our  think- 
ing on  the  subject  no  reason  has  occurred  to 
us  why,  if  appellee  is  within  the  imrtlcular 
statute  under  consideration,  the  borer  or 
driller  for  ordinary  artesian  or  other  water 
is  not  also,  and  no  one  thus  far  has  so  coo- 
tended,  for  water,  as  oil  and  gas  is  likewise 
classed  as  a  mineral  in  the  kingdonos  of  mat- 
ter. See  Rldgway  Light  ft  Heat  Co.  v.  Elk 
County,  191  Pa.  465,  43  Atl.  323.  In  5  Words 
and  Phrases,  p.  4515,  citing  WestmoreUnd 
&  Cambria' Natural  Gas  Co.  v.  Xte  Witt  ISO 
Pa.  235,  18  Ati.  724,  5  L.  R.  A.  731,  iite 
writer  says: 

"Water,  like  gas  and  oil,  is  a  mineral,  but  a 
mineral  with  peculiar  attributes.  The  decisioas 
in  ordinary  coses  of  mineral  rights,  etc..  hsve 
never  been  held  as  unqualified  precedents  in 
regard  to  flowing,  or  even  to  percolating  waters. 
Water  and  oil,  and  still  more  strongly  gas.  mar 
be  classed  by  themselves,  if  the  analogy  is  not 
too  fanciful,  as  minerals  ferae  naturse.  In  com- 
mon with  animals,  and  unlike  other  mineral^ 
they  have  the  power  and  tendency  to  escape 
without  the  volition  of  the  owner." 

See,  also,  Texas  Co.  v.  Daugherty,  176  S. 
W.  717;  Swayne  v.  Lone  Acre  Oil  Co.,  9S 
Tex.  597,  86  S.  W.  740,  69  L.  R.  A.  (N.  &) 
9S6,  8  Ann.  Cas.  1117.  To  extend  the  bene- 
fit of  the  statute  to  the  driller  for  oil  and 
not  to  the  driller  for  water,  while  the  condi- 
tions arc  so  similar,  would  at  least  seem  to 
violate  the  spirit  of  section  3,  art.  1,  of  oor 
Constitution,  which  declares  that: 

"All  freemen,  when  they  form  a  social  wai- 
pact,  have  equal  rights,  and  no  man,  or  set  ot 
men,  is  entitled  to  excloMve  separate  pubU< 
emoluments,  or  privileges,  but  in  conslderatiQii 
of  public  services." 

We  conclude  that  appellee's  motion  for  re- 
hearing must  be  overruled. 
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HUNTEK  V.  HUNTER.     (jNo.  89.) 

(Oonrt  of  CiTil  Appeala  of  Texas.    Beanmoab 

April  13,  1916.    Behearing  Denied 

July  3,  1916.) 

1  Tbial  «=j814(1)— RBifABKB  ov  Court— Co- 

EBcioN  OF  Jury. 
When  the  jury  had  heen  out  two  days  and 
asked  to  be  discharged,  it  was  highly  improper 
for  the  Jndfre  to  reply  that  the  trial  had  been 
costly  and  that  he  would  give  them  eight  more 
days  to  reach  a  verdict,  where,  in  view  of  terrific 
storm  conditions  and  lack  of  communication 
with  their  homes,  the  jurf  might  have  been  and 
apparently  were  coerced  into  rendering  a  com- 
promise verdict, 

[Ed.  Note.— For  other  cases,  sec  Trial,  Cent. 
Dig.  S§  472,  473,  747;   Dec.  Dig.  <&=»814(1).) 

2.  New  Tkial  ^5>26— Pbesebvatiok  of  Ex- 
ceptions —  Rkmarks  OF  COWBT  — TiMK  to 
Object. 

Where  appellant's  counsel  was  present  and 
made  no  objection  to  erroneous  remarks  of  the 
court  in  retiring  the  Jury  after  its  request  to  be 
discharged,  his  objection  to  the  error  came  too 
late  in  motion  for  new  trial  made  a  week  later. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §§  37-39;   Dec.  Dig.  <8=326.I 

3.  Divorce  <g=»149  —  Conflict  in  Vebdict  — 
CcsTODT  OF  Children. 

Krror  cannot  be  predicated  on  the  alleged 
conflict  in  the  verdict  which  found  the  mother 
entitled  to  a  divorce  and  custody  of  two  girls, 
but  not  a  fit  and  proper  person  to  have  custody 
of  a  boy;  no  actual  conflict  necessarily  fol- 
lowing from  such  findings. 

[Ed.    Note. — For    other    cases,    see    Divorce, 
Cent.  Dig.  §§  49&-lfi8;   Dec.  Dig.  «s»149.] 

4.  Apfbai,  and  Ebbob  ®=a690<4)  —  Rbcobd  — 
Aduission  of  Testiuont  —  Scope  or  Ke- 

VIZW— SuFFICIENCr. 

In  the  absence  from  the  record  of  any  state- 
ment of  facts,  error  alleged  in  admission  of  tes- 
timony will  not  be  reviewed,  there  being  no 
wny  to  determine  whether  the  admission  was 
error. 

[Ed.  Note.— For  other  cases,  see  Appenl  and 
Error.  Cent  Dig.  f  2899;   Dec.  Dig.  <8=»6gO(4).] 

6.  DivoBCB     «=»90a— Decree— PxJWDAitBNTAL 

ErbOB— INCONSIBTENT  FINDINGS. 

It  was  not  fundamental  error  for  the  judg- 
ment to  award  divorce  to  the  wife  with  custody 
of  two  girls  and  deny  custody  of  a  boy  to  her,  on 
the  ground  that  it  was  not  in  accordance  with 
the  verdict,  which,  while  not  In  conflict  in  itself, 
required  such  disposition. 

[Kd.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  M  791,  792;    Dec  Dig.  <8=>302.] 

Appeal  from  District  Court,  Tyl«r  Coouty ; 
A.  K.  Davis,  Judge. 

Suit  by  P.  I.  Hunter  against  D.  U  Hunter, 
Tt-berein  defendant  filed  a  cross-action  and 
sned  out  injunction.  Judgment  av9«rdlng 
divorce  and  custody  of  two  children  to  de- 
fendant, and  custody  of  one  child  to  plaia- 
tifr.    and  defendant  appeals.    Affirmed. 

Smith  &  Lanier,  of  Jasper,  and  Thomas 
&  "Wheat,  of  Woodville,  for  appellant.  Moon- 
ey  &  Shivers,  of  WoodviUe,  for  appellee. 

MIDDLE3BROOK,  J.  This  Is  a  suit  filed  In 
ttie  district  court  of  Tyler  county,  Tex.,  July 
lO,  1915,  for  divorce,  aa  the  ground  of  three 
years'  permanent  abandonment.    Defendant, 


D.  L.  Hunter,  filed  ber  answer  and  cross- 
action  on  July  29,  1916,  denying  plaintiff's 
right  to  recover  a  divorce  of  her,  and  in 
cross-petition  pleaded  for  dlvOTce  in  her 
own  behalf,  basing  such  plea  upon  the  ground 
of  cruel  treatment.  The  trial  of  the  case  be- 
gan on  the  16th  day  of  August,  and  was 
finally  finished  on  the  21st  day  of  August, 
the  Jury  rendering  verdict  In  favor  of  the 
defendant  on  her  cross-action. 

Upon  filing  of  petition  by  the  plalntW,  de- 
fendant sued  out  an  injunction,  asking  that 
the  plaintiff  be  restrained  from  Interfering 
with  her  three  children,  two  of  whom  were 
girls  and  one  a  boy.  The  defendant  allegod 
in  her  petition  for  Injunction  that  after  filing 
of  suit  by  the  plaintiff,  but  before  citation 
was  served  on  her,  the  plaintiff  wrongfully 
took  charge  of  John  R.  Hunter,  the  boy,  who 
was  only  five  years  old,  and  that  she  feared 
he  would  remove  him  beyond  ber  reach, 
and  out  of  the  state,  Into  the  state  of  Louisi- 
ana. The  injunction  was  granted  ou  this 
petition,  and  an  order  entered  commanding 
the  delivery  of  the  boy,  John  R.  Hunter,  back 
to  the  mother,  D.  L.  Hunter.  Later  this  or- 
der was  modified  by  the  district  Judge,  on 
petition  of  F.  1.  Hunter  and  upon  a  represen- 
tation to  the  court  by  bim  that  he  would  not 
take  the  child  out  of  the  state,  and  that  be 
would  have  the  child  present  at  the  trial  of 
the  case.  The  case  was  tried  before  a  Jury 
and  was  submitted  to  the  Jury  upon  special 
issues,  after  a  general  instruction  to  the  Jury, 
as  to  grounds  of  divorce. 

The  five  special  issues  submitted  to  the 
Jury  by  the  court,  as  presented  by  the  record, 
are  as  follows: 

(1)  Is  the  plaintiff,  under  the  facts  and 
pleadings,  entitled  to  a  divorce? 

(2)  Is  the  defendant,  Mrs.  D.  L.  Hunter, 
under  the  facts  and  drcnmstances,  entitled 
to  a  divorce? 

(3)  Is  the  plaintiff  a  fit  and  proper  person 
to  have  the  care  and  custody  of  the  boy, 
John  B.  Hunter? 

(4)  Is  Mrs.  D.  Ia  Hunter  a  fit  and  proper 
person  to  have  the  care  and  custody  of  the 
three  diildren? 

(5)  Would  the  interests  of  the  children  be 
best  subserved  by  placing  their  care  and 
custody  in  the  hands  of  Mrs.  D.  L.  Hunter, 
or  by  placing  the  care  and  custody  of  the  two 
girls  in  the  hands  of  Mrs.  D.  L.  Hunter,  and 
the  care  and  custody  of  the  boy,  John  li. 
Hunter,  in  the  hands  of  P.  I.  Hunter? 

The  jury  answered  the  first  question,  "No." 
It  answered  the  second  question,  "Yes."  It 
answered  the  third  question,  "Yes."  The  in- 
struction given  to  the  Jury,  as  to  their  answer 
to  the  fifth  question,  was  as  follows: 

"If  you  find  the  fact  to  be  that  the  best  in- 
terests of  the  three  children  will  be  best  sub- 
served by  placing  their  care  and  custody  in  the 
hands  of  Mrs.  D.  L.  Hunter,  then  you  will  an- 
swer this  qtiostion  with  the  words:  'Mrs.  D.  L. 
Hunter';    but  if  you  find  the  fact  to  be  that 
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the  best  interests  of  tbe  children  will  be  sub- 
served by  placing  the  care  and  custody  of  the 
two  girls  in  the  hands  of  Mrs.  D.  L.  Hunter, 
nnd  the  care  and  custody  of  the  boy.  John  B. 
Hunter,  in  the  hands  of  Sir.  P.  I.  Hunter,  then 
you  will  answer  this  question  as  follows:  'Give 
the  girls  to  Mrs.  D.  Tt.  Hunter,  and  gire  the 
boy  to  Mr.  P.  I.  Hunter.'  " 

The  Jury  answered  that  question:  "Give 
the  girls  to  Mrs.  D.  1>.  Hunter,  and  give  the 
boy  to  Mr.  P.  I.  Hunter."  Judgment  was 
entered  by  the  trial  court,  giving  the  custody 
of  the  two  girls  in  the  care  of  Mrs.  IX  I* 
Hunter,  and  the  custody  of  the  boy  in  the 
care  of  P.  I.  Hunter,  and  also  a  decree  of 
divorcement,  in  the  following  language: 

"It  is  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  the  bonds  of  matrimony  here- 
tofore existing  between  the  plaintiflP,  P.  I.  Hun- 
ter, and  D.  L>.  Hunter  be,  and  are  hereby,  in 
all  things  dissolved,  and  they  are  now  divorced." 

P.  I.  Hunter,  the  plaintiff.  In  supplemental 
petition  asked  for  the  care  and  custody  of 
the  boy,  and  represented  in  his  petition,  which 
was  sworn  to,  that  he  was  better  able  to  care 
for,  support,  and  educate  the  boy  than  was 
Mrs.  D.  L.  Hunter  and  that  be  desired  to 
give  the  boy  a  collegiate  education,  as  be 
had  one  of  his  sons  by  another  marriage. 

There  is  no  statement  of  facts  In  the  rec- 
ord in  this  case,  hence  the  only  thing  before 
us  for  consideration  is  whether  or  not  the 
record  presents  fundamental  -error.  The 
record,  as  presented,  shows  that  the  trial 
of  this  case  was  in  progress  during  the  notor- 
ious storm,  which  struck  southeast  and  east 
Texas  on  or  about  the  lOth  of  August.  After 
the  Jury  had  deliberated  upon  a  verdict  for 
18  hours.  It  returned  into  open  court  In  body, 
and  the  foreman  of  the  Jury  delivered  to  the 
trial  Judge  tbe  following  written  request: 

"Judge  A.  E.  Davis:  We  are  hopelessly  di- 
vided in  this  cause,  and  there  are  no  hopes  of 
reaching  a  verdict,  and  we  would  like  to  be  ex- 
cused. [Signed]    L.  G.  Miller,  Foreman." 

Upon  receiving  this  message  from  the  Jury, 
the  trial  Judge  addressed  the  Jury  as  follows: 
"Mr.  Miller,  did  you  write  this  note?"  Mr. 
Miller  answered,  "Yes."  The  trial  court  then 
asked  the  Jurors  if  they  bad  asked  the  fore- 
man to  write  the  note,  to  which  they  answer- 
ed they  had,  and  the  trial  Judge  then  ad- 
dressed the  jury,  substantially,  as  follows: 

"Gentlemen,  it  has  taken  about  three  days  to 
try  this  case,  and  at  considerable  cost,  and  I 
will  just  give  you  until  midnight  of  next  Sat- 
urday night  to  reach  a  verdict  in  this  case." 

He  retired  the  Jury  to  their  room,  with  this 
Instruction,  and  in  about  six  hours  they  again 
returned  Into  open  court,  with  the  verdict 
heretofore  set  out. 

Appellant's  first  assignment  of  error  is 
lengthy,  but  it  complains  of  the  action 
of  the  trial  court  In  the  remarks  ho 
made  to  the  Jury,  when  the  Jury  came  before 
him,  after  Uiey  had  been  dclibcratlog  about 
18  hours,  and  announc-ed  that  tliey  were  hope- 
lessly divided  and  asked  to  be  discharged. 
The  assignment  of  error,  the  motion  for  new 
trial,  and  the  bill  of  exceptions  show  that 


tbe  case  was  on  trial  during  tbe  notorious 
August,  1915,  storm,  and  the  contention  of 
the  appellant  in  her  motion  for  new  trial  and 
assignment  of  error,  is  tbat  the  trial  court, 
in  instructing  tbe  Jury  that  he  would  keep 
them  In  consideration  of  the  case  until  Satur- 
day night  August  28th,  was  a  coercion  by 
the  court  upon  tlie  Jury  to  extort  a  rerdict 
from  them,  and  that  it  did  have  the  effect  of 
extorting  a  verdict  from  them,  and  that  such 
extortion  Is  reflected  in  that  part  of  the 
Jury's  verdict,  wherein  they  say  that  Mrs. 
D.  L.  Hunter  is  not  a  proper  person  to  have 
the  care  and  custody  of  the  boy,  and  yet  give 
her  the  care  and  custody  of  tbe  two  girls;. 

[1]  We  think,  unquestionably,  that  the  lan- 
guage of  the  trial  court  to  the  Jury,  in 
which  he  threatened  to  keep  them  together 
for  eight  more  days,  after  they  had  deliberat- 
ed upon  a  verdict  for  a  part  of  two  days,  was 
very  improper.  We  all  know  tbat  courts  are 
very  expensive,  and  Judges  of  courts  are  to 
be  commended  for  their  zeal  and  industry 
directed  to  the  end  tbat  the  most  may  be 
done  at  tbe  least  cost;  but  under  no  cir 
cumstancee  should  a  trial  Judge  let  bis  zeal 
for  an  economical  administration  of  Justice 
swerve  him  from  tbat  high  authority  with 
which  the  law  clothes  him  to  see  tbat  justice 
is  administered,  at  whatever  tbe  cost  may 
be.  It  is  very  likely,  practically  certain, 
that  the  instruction  delivered  to  tbe  Jury  by 
tbe  trial  Judge,  at  the  time  and  under  tbe  sur- 
roundings under  which  the  Jury  was  theo 
deliberating,  had  tbe  effect  to  cause  them 
to  return  a  compromise  verdict  The  motion 
for  new  trial,  and  the  bill  of  exceptions  dQl.v 
approved  by  the  trial  court,  show  that  this 
occurred  during  the  great  hurricane  before 
mentioned.  They  show  also  that  telephone 
communication  and  telegraph  communication 
were  out  of  commission,  and  tbat  the  Jurors 
were  away  from  home;  and  it  ia  not  neces- 
sary to  speculate  upon  the  condition  of  the 
minds  of  those  Jurors  at  that  time,  and  espec- 
ially when  the  court  told  them  he  would  give 
them  until  the  next  Saturday  night  at  mid- 
night, eight  days  later,  to  find  a  verdict;  and 
if  timely  objection  had  been  made  to  this  lan- 
guage, and  proper  bill  of  exceptton  taken, 
this  assignment  of  error  would  present  a  very 
serious  issue  in  this  case,  and  would,  per- 
haps, cause  a  reversal  of  the  case.  Wootan 
V.  Partridge,  30  Tex.  Civ.  App.  aw,  ST  S. 
W.  356;  G.,  C.  &  S.  F.  Ry.  Co.  v.  Johnson,  99 
Tex.  841,  90  S.  W.  164;  Pecos  &  N.  T.  Ry.  Co. 
T.  Flnklee,  135  8.  W.  617;  Texas  Midland  By. 
Co.  T.  Byrd,  41  Tex.  Oiv.  App.  164,  90  :^  W. 
185,  and  authorities  therein  dted. 

[2]  There  is,  however,  another  feature  In 
the  proceedings  of  this  case  that  cannot  be 
overlooked  by  the  appellate  court.  The  mo- 
tion for  new  trial  is  sworn  to  by  one  of  tbe 
attorneys.  Tbe  motion  for  new  trial  has  tbe 
objectionable  remarks  of  tbe  court  to  the 
Jury  copied  In  full,  together  with  the  Jurj's 
request  to  tbe  court    Appellant's  conna^l,  a«- 
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cording  to  bis  affidavit,  must  have  been 
present  at  the  time  the  Instruction  was  given 
by  the  trial  court  to  the  Jury,  His  affidavit 
winds  up:  "Who  being  by  me  duly  sworn, 
upon  oath,  deposes  and  says  the  statements' 
made  in  said  motion  are  true."  •  He  could  not 
have  made  the  affidavit  In  these  vrords,  unless 
he  had  been  present  and  heard  the  Instruc- 
tions -given  by  the  court  to  the  Jury.  It  Is 
asserted  also,  In  appellee's  brief,  that  counsel 
for  appellant  was  present  at  the  time  and 
heard  the  Instructions  given,  and  that  no 
complaint  was  raised  until  the  presentation 
In  court  of  motion  for  new  trial  on  August 
27tb,  nearly  a  week  later.  The  question  Is: 
Can  appellant  be  heard  to  complain  at  so  late 
a  day,  after  the  Instruction  was  given  by  the 
court  to  the  Jury?  It  would  seem  that  at  the 
time  the  instruction  was  given  by  the  court 
to  the  jury,  it  was  satisfactory  to  appellant's 
counsel.  It  must  have  been  satisfactory,  be- 
cause no  objection  was  raised  to  It;  and  no 
doubt,  bad  the  jury  seen  flt  to  give  the  boy  to 
bis  mother,  the  appellant,  no  complaint  would 
have  ever  been  heard  from  appellant  on  the 
Instruction  given  by  the  court  to  the  Jury. 
We  think  It  is  too  late,  in  a  proceeding  of 
this  case,  to  raise  the  issue  on  motion  for 
new  trial,  and,  in  order  to  get  the  benefit 
of  such  error,  It  Is  necessary  for  objection 
to  be  raised  and  exception  reserved  there- 
to at  the  time.  Had  such  been  done,  it  Is 
more  than  probable  that  the  trial  court 
would  have  seen  his  error,  retraced  his  steps, 
and  Instructed  the  jury  not  to  consider  what 
he  bad  said  to  them,  but  to  go  and  consider 
further  of  their  verdict,  and  reach  a  condu- 
sloD,  if  they  could  do  so.  True,  this  is  specu- 
lation, but  ordinarily  trial  Judges'  are  quick 
and  willing  ^  to  correct  any  "error  made  by 
them  during  the  proceedings  of  a  trial,  when 
their  attention  is  called  to  it. 

In  Benn  et  al.  v.  Samos  et  al.,  42  Tex. 
110,  we  think  the  Supreme  Court  announced 
the  correct  doctrine  as  to  the  error  com- 
plained of  here.  Associate  Justice  Moore 
In  writing  the  opinion  In  that  case,  says: 

"In  reference  to  the  alleged  error  of  the  court 
in  telling  the  jury  'to  find  some  character  of  ver- 
dict, as  both  parties  preferred  any  verdict  rath- 
er than  a  mistrial,  as  the  case  would  be  taken 
to  the  Supreme  Court,  let  their  verdict  be 
what  it  might,'  it  will  suffice  to  say  that  this 
statement,  as  the  judge  certifies,  was  made  to 
the  jury  at  the  instance  of  appellant's  coun- 
sel. If  so,  surely  he  should  not  complain  of  it. 
Nor  does  it  appear  from  the  supposed  bill  of 
exception  found  in  the  record  that  appellant's 
counsel  excepted  to  the  action  of  the  court  at 
the  time  it  was  had.  Tlie  inference  is  that  he 
did  not  do  this  until  after  the  Jury  returned 
their  verdict." 

Tbe  Supreme  Court  affirmed  that  case,  and 
perhaps  there  is  no  less  vice,  as  measured  by 
the  law,  in.  the  statements  by  the  trial  court 
In  that  case  than  in  the  Instant  case.  We 
think  amieUant's  complaint  came  too  late, 
And  bis  assignment  of  error  is  overruled. 

[3]  Appellant's  seccmd  assignment  of  er- 
ror Ist 


"The  verdict  of  the  jury  should  be  set  aside, 
because  the  same  is  inconsistent  with  the  facts 
in  the  case  and  with  itself,  in  tliat  it  finds  that 
she  is  entitled  to  a  divorce  under  the  allega- 
tions of  her  petition  bnt  that  bo  is  not." 

Appellant's  proposition  under  this  assign- 
ment is  to  the  effect  that  the  verdict  of  the 
Jury  Is  in  conflict  with  Itself,  which  shows 
it  to  have  been  reached  because  of  some  Im- 
proper influence,  and  is  so  inconsistent  as  to 
be  insufficient  upon  which  to  base  a  written 
Judgment.  The  reasoning,  as  set  forth  in 
appellant's  brief,  Is  to  the  effect  that  the 
Jury  having  found  appellant  entitled  under 
the  pleadings  and  facts  to  a  divorce  and 
found  the  appellee  (plaintiff  below)  not  en- 
titled to  a  divorce,  under  the  pleadings  and 
facts  of  the  case,  and  having  also  found  that 
the  ai>pe]lant  (defendant  below)  was  not  a 
proper  and  flt  person  to  have  the  care  and 
custody  of  the  boy,  are  directly  in  conflict 
with  each  other,  the  argument  being  that 
there  is  no  rule  by  which  the  conflicting  (as 
contended  by  appellant)  findings  of  the  Jury, 
that  Mrs.  Hunter  was  entitled  to  a  divorce 
on  her  plea  of  cruel  treatment  and  Mr.  Hunt- 
er denied  a  divorce  on  his  plea  of  three  years' 
abandonment,  and  Mrs.  Hunter  pronounced 
by  the  Jury  not  a  flt  and  proper  person  to 
have  the  care  and  custody  of  the  boy  and' 
Mr.  Hunter  to  be  a  proper  person  to  have  the 
care  and  custody  of  the  boy,  can  be  har- 
monized. 

Appellant  stresses  the  finding  of  the  jury 
that  Mrs.  Hunter  Is  not  a  flt  and  proper  per- 
son to  have  the  care  and  custody  of  the  boy 
from  the  standpoint  that  it  casts  a  reflection 
upon  ber,  on  the  one  hand,  and  then  stresses 
the  absurdity  of  giving  her  the  care  and  cus- 
tody of  the  girls  while  she  Is  an  unfit  person 
to  have  the  care  and  custody  of  the  boy. 
We  have  no  way  of  weighing  the  facta  In 
this  case,  there  being  no  statement  of  facts 
In  the  record,  but  certainly,  a  Jury's  finding 
that  a  mother  is  not  the  proper  and  fit  person 
to  have  the  care  and  custody,  maintenance, 
education,  etc.,  of  a  boy  does  not  cast  any 
reflection  upon  the  good  name  of  the  mother 
of  tliat  boy.  It  is  altogether  owing  to  what 
meaning  you  apply  to  the  term  "flt  and 
proper,"  and,  as  the  record  is  presented  be- 
fore us,  there  is  but  one  conclusion  for  us 
to  come  to,  and  that  is  that  the  trial  court 
and  the  jury  found  that  the  father  was  bet- 
ter able  to  take  care  of  and  educate  the  boy. 
In  other  words,  that  the  boy's  opportunities 
for  life  would  be  enhanced  by  being  provided 
for  by  the  father,  beyond  what  they  would 
be  by  having  to  be  provided  for  by  the  moth- 
er. Certainly  It  cannot  be  considered  funda- 
mental error,  as  the  case  Is  presented.  Loh- 
muller  v.  Lohmuller,  135  S.  W.  751;  Moore 
V.  Moore,  22  Tex.  237. 

[4]  Appellant's  third  assignment  of  error 
complains  of  the  action  of  tbe  trial  court  in 
admitting  the  testimony  of  a  number  of  wit-    /'^  t 

nesses  for  plalntitif,  because  the  same  calh^y  VjOOQlC 
for  tbe  conclusions  of  tbe  witnesses.    As  be-  O 
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fore  stated,  there  is  no  statement  of  facts  In 
this  record,  and,  such  being  the  case,  there  Is 
no  way  for  this  court  to  determine  whether 
the  testimony  was  improperly  admitted  or 
not. 

[6]  "As  fundamental  error  and  Independ- 
ent proposition,"  appellant  submits  "The 
judgment  must  be  rendered  In  accordance 
with  the  verdict,  or  the  same  will  be  set 
aside."  In  our  consideration  of  appellant's 
assignment  No.  2,  we  have  discussed  the  Is- 
sues which  might  be  presented  under  this  as- 
signment, and  wo  do  not  think,  as  before 
stated  In  this  opinion,  that,  because  a  Jury 
finds  that  the  mother  of  the  boy  is  not  the  tit 
and  proper  person  to  have  the  care  and  cus- 
tody, education,  and  maintenance  of  him,  and 
in  the  same  verdict  finds  that  she  is  the  prop- 
er person  to  have  the  care,  custody,  educa- 
tion, and  maintenance  of  her  girls,  they  are 
necessarily  Inconsistent  findings.  Indeed,  as 
the  Issues  were  presented  to  the  Jury  by  the 
trial  court,  they  might  be  consistent  findings, 
and  that,  too,  without  any  reflections  upon 
the  mother  of  the  boy.  Certainly,  there  is 
not  fundamental  error  presented  In  this  issue. 

There  being  no  statement  of  facts  in  the 
record,  and  no  fundamental  error  appearing, 
there  Is  but  one  course  for  this  court  to  pur- 
sue ;  that  is,  to  aflSrm  the  case,  and  it  is  so 
ordered. 

Affirmed. 


PEIL  et  al.  v.  WARREN.  Jr.,  et  aL* 
(No.  7167.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

May  31,  lOlG.    Rehearing  Denied 

June  29,  1916.) 

1.  WrrNBssES  «=»150(3)  —  "Suit  betwkkn 
Heibs"  —  Ta&NSAcnons  with  Decedent  — 
Statute. 

A  suit  for  partition,  brought  by  plaintiff 
as  heir  of  her  deceased  father  against  her 
brother  and  her  sister,  the  only  other  surviving 
heirs  jointly  and  equally  interested  therein, 
where  it  appeared  that  the  sister  and  her  hus- 
band had  conveyed  to  the  brother  aU  their  in- 
terest in  the  land  except  in  certain  tracts,  and 
where  the  only  issue  was  whether  the  brother 
owned  in  his  own  right,  as  a  partner  of  his  fa- 
ther, a  one-half  undivided  interest  in  certain 
tracts,  was  a  suit  by  or  between  heirs  of  a  de- 
cedent as  such,  within  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art  3690,  so  that  testimony  of  the 
Bister  and  her  husband  and  of  the  brother  as  to 
statements  made  by  and  transactions  had  with 
the  deceased  father,  tending  to  show  that  tiie 
brother  was  a  partner  in  a  land  business  and 
owned  a  one-half  interest  in  several  tracts  in- 
volved in  the  suit,  was  inadmissible. 

[E3d.   Note. — For  other  cases,   see  Witnesses, 
Cent.  Dig.  $  C55 ;   Dec.  Dig.  <S=>150(3).] 

2.  Witnesses  ®=155  —  TKANSACTioNa  wmt 
Decedent — "Opposite  Parties." 

In  such  suit,  where  it  was  contended  that 
the  defendant  brother  was  sued  in  liis  individual 
capacity  and  not  as  heir  of  his  deceased  fa- 
ther, and  that  the  defendant  sister  and  her  bus- 
band  were  not  adversely  interested  to  plaintiffs, 
but  where  the  sister's  answer  bc^an  with  a  de- 
murrer to  the  petition  and  included  a  general 
denial  of  its  allegations  and  opposed  the  parti- 


tion of  the  land  involved,  their  testimony  as  ts 
transactions  with  and  statements  by  their  de- 
ceased father  relative  to  matters  involved  in 
the  suit  was  inadmissible  within  Vernon's 
Sayles*  Ann.  Civ.  St.  1914,  art  3690,  rcnderinj 
evidence  as  to  such  transactions  and  statemenU 
inadmissible  unless  the  party  is  called  to  testi- 
fy thereto  by  the  opposite  party,  since  tlie  de- 
fendants were  "opposite  parties"  to  plaintiff,  re- 
gardless of  whether  they  were  interested  in  die 
subject-matter  of  the  suit  or  not 

[Bid.  Note. — £V>r  other  cases,  see  Witneaao. 
Dec.  Dig.  «=»156. 

For  other  deGnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Opposite  Party.] 

3.  WiTNESSEa         €=337(1)— COMPBTEHCT  — Is 

Oenebal. 
Under  the  general  rules  of  evidence,  all  per- 
sons are  competent  witnesses  to  testify  to  any 
fact  which  is  relative  and  material  to  the  mu- 
ter under  investigation,  and  which  is  witLJ 
their  knowledge,  and  are  disqualified  to  so  tes- 
tify only  because  excepted  by  some  special  stat- 
ute. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §g  80,  83,  87 ;   Dec.  Dig.  €=>37(1;.] 

4.  Appeal  and  Ebbob  <S=>1052(8)— Haxuless 
Erbob— Aduission  op  Evidence. 

In  a  suit  for  partition,  error  in  the  admis- 
sion of  evidence  of  transactions  with  and  state- 
ments by  the  deceased  father  of  the  parties  vas 
harmless,  where  the  other  independent  evii]eLi.e 
in  the  case  was  not  such  as  to  require  the  coiL't 
to  render  a  different  judgment 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4177;  Dec.  Dig.  <;=> 
1052(8).]  •     •  .  •»• 

5.  Pabtition  «=»63(3)— ScFnciENCY  OF  Evi- 
dence. 

Evidence  held  sufficient  to  support  a  verdict 
for  plaintiff  with  an  award  of  a  one-half  inter- 
est in  certain  tracts  to  the  brother  aa  partner- 
ship land  of  himself  and  the  deceased. 

[Ed.  Note. — For  other  cases,  see  Partitio, 
Cent  Dig.  {  185;    Dec.  Dig.  «=>63(3).] 

Error  from  District  Court,  Harris  Countj; 
Cbas.  E.  Ashe,  Judge. 

Suit  for  partition  by  Mary  Q.  Pell  aihl 
husband  against  John  Warren,  Jr.,  and  ott- 
ers. Judgment  for  plalntifUs,  allowing  a  u»- 
half  interest  in  certain  tracts  to  defendaat 
John  Warren,  Jr.,  and  plaintiffs  bring  erwr. 
Aflirmed. 

W.  S.  Hunt  and  Roberts  &  Sears.  aU  c' 
Houston,  for  plaintiffs  In  error.  Campb^.. 
Sewall  &  Myer  and  Hutcheson  &  Hntctae^oa 
all  of  Houston,  for  defendants  In  error. 

LANE,  J.  This  suit  was  Instituted  ^T 
Mary  Q.  Pell  and  husband,  W.  J.  PcL 
against  John  Warren,  Jr.,  and  Mrs.  Eliza  J. 
Ellis  and  husband,  George  Ellis,  for  parti- 
tion of  certain  tracts  of  land  described  .< 
follows:  T.  Coghill  survey  of  l,47ti  acru 
more  or  less;  A.  CulllTer  survey  of  1.4T> 
acres  more  or  less;  Samuel  Everetta  smrr.y 
of  220  acres  more  or  less;  Samuel  McCnrK'' 
survey  of  245  acres  more  or  less;  lots  5,  U. 
12,  15,  section  22,  of  Harris  county  scb<- 
lands,  containing  163  acres  more  or  less:  J- 
Hudson  survey  of  640  acres  more  or  less;  v- 
N.  Kinman  survey  of  873  acres  more  or  les- 
Qeo.  Fembleton  survey  of  640  acres  more  o: 


ile 
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Walter  Wade  surrey  of  580  acres  more 
or  less;  H.  T.  &  B.  By.  Co.  survey  of  640 
acres  more  or  less;  A.  B.  Iiaugermau  surrey 
of  98.52  acres  more  or  less. 

It  Is  alleged  In  plaintiffs'  petition  tbat  all 
of  said  land  was  the  property  of  John  War- 
ren, 8r.,  at  the  time  of  bis  death;  that  he 
died  intestate,  and  that  plaintiff  Mary  Fell 
and  defendants  John  Warren,  Jr.,  and  Mrs. 
Bliza  Ellis  were  the  children  and  only  snr- 
▼ivlng  heirs  of  said  John  Warren,  Sr.,  and 
that  they  were  Jointly  and  equally  interested 
therein. 

Eliza  J.  Ellis  and  husband,  George  Ellis, 
answered,  alleging  that  they  bad  sold  and 
conveyed  to  John  Warren,  Jr.,,  all  interest 
owned  by  them  in  all  of  said  tracts  of  land 
except  the  T.  CogblU  tract  of  1,476  acres, 
the  A.  CalUver  tract  of  1,476  acres  and  lots 
5,  11,  and  15,  section  22,  of  Harris  county 
school  lands  of  163  acres. 

John  Warren,  Jr.,  the  other  defendant,  ad- 
mitted that  the  deeds  of  conveyance,  of  rec- 
ord In  Harris  county,  showed  that  all  said 
land  was  conveyed  to  John  Warren,  Sr.,  de- 
ceased, and  that  the  legal  title,  apparent  of 
record,  was  In  John  Warren,  Sr.,  but  he  al- 
leged that  at  and  prior  to  the  time  the  said 
J.  Hudson  tract  of  640  acres ;  the  Q.  N.  Kin- 
man  tract  of  363  acres;  the  Geo.  Pembleton 
tract  of  640  acres ;  the  Walter  Wade  tract  of 
580  acres;  the  H.,  T.  &  B.  By.  Co.  tract  of 
640  acres;  and  the  A.  B.  Langerman  tract 
of  98.52  acres ;  or  any  of  them — were  deeded 
to  said  John  Warren,  Sr.,  he,  the  said  John 
Warren,  Jr.,  and  John  Warren,  Sr.,  were 
engaged  as  copartners  in  the  business  of  buy- 
ing and  holding  land  and  raising  cattle  un- 
der the  name  of  John  Warren,  and  that  said 
last-named  six  tracts  of  lind  f^ere  so  pur- 
chased by  them ;  that  while  the  land  in  fact 
was  conveyed  to  John  Warren,  Sr.,  It  was 
purchased  for  said  partnership  and  paid  for 
out  of  the  funds  of  said  copartnership,  or 
tbat  one-half  of  the  purchase  money  was 
paid  by  each  of  said  partners,  and  that  the 
legal  title  thereto  was  held  by  John  Warren, 
Sr.,  In  trust  for  said  copartnership;  that  the 
said  John  Warren,  Sr.,  and  he,  the  said  John 
Warren,  Jr.,  each  owned  a  one-half  interest 
in  all  of  said  copartnership  property. 

It  was  admitted  by  all  parties  that  what- 
ever lands  belonged  to  John  Warren,  Sr.,  at 
the  time  of  his  death  was  Jointly  and  equal- 
ly owned  by  plaintiff  Mrs.  Peil,  Mr&  Ellis, 
and  John  Warren,  Jr.;  that  thereafter  Mrs. 
Ellis,  Joined  by  her  husband,  George  ElUs, 
conveyed  all  their  undivided  interest  in  all 
of  said  land  to  John  Warren,  Jr.,  except 
their  one-third  undivided  interest  In  the  Cog- 
blU, Colliver  and  Harris  county  school  land 
tracts,  and  that  they  now  hold  vendor's  lien 
notes  executed  by  John  Warren,  Jr.,  for  part 
of  said  purchase  money,  which  they  are  set- 
ting up  in  this  suit  as  Hens  on  said  land  so 
sold  by  them. 

Tbe  only  controreisy  is  as  to  whether  or 


not  John  Warreo,  Jr.,  owned  In  Ms  own 
right  as  a  partner  of  his  father,  John  War- 
ren, Sr.,  one-balf  undivided  Interest  in  the 
Hudson,  Kinman,  Pembleton,  Wade,  Langer- 
man, and  H.,  T.  &  B.  Ry.  Co.  tracts. 

The  case  was  tried  before  a  Jury  upon  spe- 
cial issues  in  substance  as  follows: 

First.  Were  the  George  Pembleton,  Wal- 
ter Wade,  J.  Hudson,  G.  N.  Kinman,  A.  B. 
Iiangerman,  and  H.,  T.  &  B.  By.  Co.  tracts 
paid  for  out  of  the  proceeds  of  the  sale  of 
cattle  or  other  livestock  belonging  to  the  firm 
composed  of  John  Warren,  Sr.,  and  John 
Warren,  Jr.? 

Second.  At  the  time  of  the  purchase  of 
the  above-named  tracts,  was  there  an  agree- 
ment between  John  Warren,  Sr.,  and  John 
Warren,  Jr.,  that  John  Warren,  Jr.,  waa  to 
have  a  one-half  Interest  in  said  tracts? 

The  Jury  answered  both  of  said  questions  In 
the  affirmative.  Upon  the  answers  of  the 
Jury  the  court  rendered  Judgmait  as  prayed 
for  by  plaintiffs,  except  tbat  one-half  undi- 
vided interest  in  the  J.  Hudson,  G.  N.  Kin- 
man, George  Pembleton,  Walter  Wade,  A.  B, 
Langerman,  and  H.,  T.  &  B.  Ry.  Co.  tracts 
were  awarded  by  the  same  to  John  Warren, 
Jr.,  as  his  one-half  interest  in  the  partner- 
sliip  land  of  himself  and  John  Warren,  Sr., 
deceased,  and  except  that  the  vendor's  lien 
asserted  by  Mrs.  Eliza  Ellis  against  a  certain 
interest  in  said  lands  sold  by  her  to  John 
Warren,  Jr.,  was  foreclosed  as  against  such 
interest  so  sold.  From  this  judgment  the 
plaintiffs  Mary  J.  Peil  and  husband,  W.  J. 
Peil,  have  appealed. 

[1]  By  appellants'  first,  second,  and  third 
assignments  it  is  insisted  that  the  court 
erred  in  permitting  Greorge  EUls,  EUza  Ellla, 
and  John  Warroi,  Jr.,  to  testify  to  certain 
statements  made  by,  and  transactions  had 
with,  John  Warren,  Sr.,  deceased,  tending  to 
show  that  John  Warren,  Sr.,  and  John  Was- 
ren,  Jr.,  were  partners  in  a  cattle  and  land 
business  as  alleged  by  John  Warren,  Jr.,  and 
that  he,  John  Warren,  Jr.,  owned  a  one-balf 
interest  In  several  tracts  of  the  land  involved 
in  this  suit,  because  this  was  a  suit  by  plain- 
tiffs as  heirs  of  John  Warren,  Sr.,  against 
defendants,  other  heirs  of  said  Jolm  Warren, 
Sr.;  and  that  the  admission  of  such  testi- 
mony was  hi  violation  of  the  provisions  of 
artl<de  3690,  Vernon's  Sayles'  Statutes,  where- 
in it  is  provided  that: 

"In  actions  by  or  against  executors,  adminis- 
trators, or  guardians,  in  which  judgment  may 
be  rendered  for  or  against  them  as  sucli,  neither 
party  shall  be  allowed  to  testify  against  the  oth- 
er as  to  any  transaction  with,  or  statement  by, 
the  testator,  intestate  or  ward,  anleas  called  to 
testify  thereto  by  the  opposite  party ;  and  the 
provisions  of  this  article  shall  extend  to  and  in- 
clude all  actions  by  or  against  the  heirs  or  legal 
representatives  of  a  decedent  arising  out  of  any 
transactioa  with  such  decedent." 

Appellees  contend  tiiat  article  8690,  supra, 
has  no  application  to  a  suit  of  this  charac- 
ter: (1)  Because  this  is  not  a  suit  by  or 
against  heirs  of  a  decedent  as  such,  and  not 
one  in  vliioh  Judgment  may  be  rendered  for 
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or  against  heirs  as  such,  but  is  a  salt  be- 
tween heirs  of  a  decedent  in  their  Individual 
capacity;  and  (2)  that  the  testimony  of  de- 
fendants Eliza  Ellis  and  George  Ellis  was 
admissible  because  neither  of  them  were  ad- 
versely Interested  to  the  plaintiffs.  We  do 
not  think  that  either  of  such  contentions  Is 
tenable.  Plaintiffs  Mary  Pell  and  husband 
sue  for  an  interest  In  the  land  described  In 
their  petition,  and  pray  for  a  partition  there- 
of for  Mary  Peil  as  an  heir  of  John  Warren, 
Sr.  No  <dalm  whatever  is  made  to  any  por- 
tion of  said  land  by  plaintiffs,  except  that 
Mary  Peil  inherited  the  same  as  such  heir. 
They  sue  all  the  defendants  as  heirs  of  John 
Warren,  Sr.,  and  specially  alleged  that  the 
defendants  have  an  Interest  in  said  land  as 
such  heirs.  Mrs.  Eliza  Ellis  and  husband, 
George  ElUs,  assert  no  claim  to  any  Interest 
In  said  land  except  as  such  heirs.  Defend- 
ant John  Warren,  Jr.,  also  claims  a  certain 
Interest  in  said  land  as  an  heir  of  John  War- 
ren, Sr.  We  think  the  suit  was  clearly  a 
suit  by  heirs  as  such,  and  that  It  was  also 
a  suit  against  heirs  as  such,  and  that  the 
provisions  of  article  3690,  Vernon's  Sayles' 
Statutes,  does  apply  as  contended  by  the 
plaintUTs. 

[2,  S]  All  the  witnesses  whose  testimony 
was  objected  to  were  parties  to  the  suit  and 
interested  In  the  subject-matter  thereof,  and 
all  of  them  were  "opposite  parties"  from  the 
plaintlfFs,  as  that  term  is  used  in  said  arti- 
cle 3690.  There  is  no  contention  that  John 
Warren,  Jr.,  Is  not  such  "opposite  party," 
but  it  is  contended  that  he  Is  sued  in  his 
individual  capacity,  and  not  as  an  heir  of 
John  Warren,  Sr.  It  is  also  contended  that 
Eliza  Eails  and  husband,  George  EJlUs,  are 
not  adversely  Interested  to  plaintiffs  and 
that  therefore  the  provisions  of  article  3690, 
supra,  do  not,  as  to  either  of  them,  apply. 
If  we  look  to  the  answer  of  Ellis  and  wife, 
we  Qnd  that  they  begin  their  answer  by  a 
demurrer  to  plaintiffs'  petition;  that  tbey 
make  a  general  denial  of  all  and  singular  the 
allegations  of  said  petition,  and  that  they 
8p".clally  oppose  the  partition  of  the  land  in- 
volved, as  prayed  for  by  plaintiffs.  We  think 
they  are  clearly  "opposite  parties"  to  plain- 
tiffs, as  that  term  Is  used  in  the  statute  men- 
tioned. WIe  also  think  the  testimony  object- 
ed to  was  with  reference  to  transactions 
with,  and  statements  made  by,  John  Warren, 
St.,  relative  to  matters  involved  in  this  suit, 
and  therefore  was  inadmissible,  and  that  the 
trial  court  erred  In  admitting  the  same  over 
the  objection  urged  thereto.  Under  the  gen- 
eral rules  of  evidence  in  this  state,  all  per- 
sons are  competent  witnesses  to  testify  to 
any  tact  which  is  relative  and  material  to 
the  matter  under  investigation,  and  which  is 
within  the  knowledgre  of  such  person,  and  if 
they  are  disqualified  to  so  testify,  it  Is  only 
by  reason  that  they  have  been  excepted  out 
of  the  general  rule  by  some  special  statute. 
Article  3690,  snpra,  is  a  statute  which  specif- 
ically provides   an  exception  to   the  gen- 


eral  rule  above  referred  to,  and  special- 
ly provides  that.  In  actions  by  or  against 
heirs,  In  which  judgment  may  be  rendered 
for  or  against  them  as  such,  nether  party 
shall  be  allowed  to  testify  against  the  other 
as  to  any  transaction  with,  or  statement  by, 
the  testator,  intestate,  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party,  etc., 
the  persons  excluded  from  testifying  in  the 
case  mentioned  are  excluded  only  because 
they  are  specially  excepted  out  of  the  general 
rule  of  evidence.  This  statute  excludes  par- 
ties to  the  suit  specifically,  and  it  therefore 
makes  no  difference  whether  they  are  Inter- 
ested in  the  subject-matter  of  the  suit  or  not 
If  they  are  the  "other  party,"  opposite  party, 
to  those  in  the  suit  who  object  to  their  testl- 
moiiy,  and  who  did  not  call  them  to  testify, 
they  were  Incompetent  witnesses  to  testify 
to  transactions  with,  and  statements  made 
by,  the  Intestate,  relative  to  the  matters  in 
dispute,  because,  and  only  because,  they  are 
made  Incompetent  by  the  statute.  Colonial  & 
tr.  S.  Mort.  Co.  V.  Tbedford,  21  Tex.  Civ. 
App.  264,  51  S.  W.  263;  Roberts  v.  Yarboro, 
41  Tex.  449 ;  Gilder  v.  Brenham,  67  Tex.  345, 
3  S.  W.  309;  Grange  Warehouse  Ass'n  v. 
Owen,  86  Tenn.  355,  7  S.  W.  457;  Newton 
V.  Newton,  77  Tex.  510,  14  S.  W.  157; 
Howard  v.  Galbralth,  SO  S.  W.  689;  Wallace 
V.  Stevens,  74  Tex.  560,  12  S.  W.  283.  In  the 
case  of  Roberts  v.  Xarboro^  supra,  our  Su- 
preme Court  said: 

"1.  In  the  courts  of  this  state  there  shall  be 
no  exclusion  of  any  witness  on  account  of  color, 
nor  in  civil  actions,  because  he  is  a  party  to  or 
interested  in  the  issues  tried. 

"2.  In  actions  by  or  a^inst  executors,  admin- 
istrators,  or  guanUans,  in  which  Judgment  maj 
be  Tendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other,  or 
any  transaction  with  or  statement  by  the  tes- 
tator, intestate,  or  ward,  unless  called  to  tesdiy 
thereto  by  the  opposite  party,  or  required  to  tes- 
tify thereto  by  the  court 

"The  executor  or  administrator  of  Tarboro  «u 
not  a  party  to  this  suit,  and  the  prohibitioB. 
taken  hterally,  does  not  support  the  ruling  of  the 
court.  There  is  no  ambiguity  in  the  wooing  of 
the  statute,  nor  can  there  be  said  to  be  any  doubt 
arising  out  of  the  lanpiage  of  the  law  aa  to  the 
intention  of  the  Legulature  in  its  enactment 
'It  is  not  for  the  court  to  say,  where  the  lan- 
guage of  a  statute  is  dear,  that  it  shall  be  to 
construed  as  to  embrace  cases  becaase  no  good 
reason  can  be  assigned  why  they  were  excluded 
from  its  provisions.'  Denn  v.  Reid,  10  Pet.  526 
[9  L.  Ed.  519]  and  see  Potter's  Dwarris  on  Stat- 
utes, 143-146.  If,  however,  we  look  to  the  rea- 
son of  the  law,  it  will  he  difficult  to  pronounce 
that  it  applies  as  fully  to  a  survlviag  partner 
as  it  does  to  executors,  administrators,  or  guarJ- 
ians.  It  is  well  suggested  in  the  brief  of  ap- 
peUant  that  the  surviving  partner  is  himself  in- 
terested in  the  suit,  and  has  a  stimulus  to  ac- 
tivity and  vigilance  which  is  ordinarily  wanting 
in  administrators  and  guardians.  For  naught 
that  appears,  the  object  of  the  exception  is  to 
protect  estates  and  lands^  because  of  the  fact 
that  they  are  represented  imperfectly  by  agoits 
ordinarily  appointed  by  the  law. 

"Even  if  it  were  admitted  that  the  reason  of 
the  law  applies  with  full  force  to  this  case,  and 
the  attempt  be  made  to  extend  the  statute  hi 
construction,  so  as  to  embrace  surviving  partners, 
it  cannot  be  aceomplisbed   wiUiout  unaettUnf 
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Mttied  rules  of  conBtmctfon.  In  Tyson  t.  Brit* 
ton,  6  Tex.  221,  Chief  Justice  HemphUI  s&ys: 
'The  Legislature  has  prescribed  a  general  rule, 
with  special  disabilities  or  privileges,  and  these 
cannot  be  enlarged  or  extended  to  objects  not 
embraced  in  the  exception  by  mere  implication 
or  from  parity  of  reason.'  To  the  same  effect 
is  the  language  of  Judge  Story,  in  United  States 
V.  Dickson,  15  Pet.  165  [10  L.  Ed.  689]:  'When 
the  enacting  clause  is  general  in  its  language 
and  objects,  and  a  proviso  is  afterwards  intro- 
duced, that  proviso  is  construed  strictly,  and 
takes  no  case  out  of  the  enacting  clause  which 
does  not  fall  fully  within  its  terms.'  The  gen- 
eral rule  is  prescribed  by  the  statnte  that  no 
witness  shall  be  excluded  because  he  is  a  party 
to  or  interested  in  the  suit  The  second  section 
is,  in  substance,  a  proviso  exceipting  parties  in 
certain  actions  from  the  operation  of  the  rule. 
The  rule  as  established  extends  a  privilege  to 
parties,  while  the  exception  operates  to  curtail 
that  privilege  or  right,  and  should  not  therefore 
be  extended  by  construction." 

In  Wallace  v.  Stevens,  supra,  it  Is  said: 
"Following  well-known  rules  of  construction 
of  statutes,  the  Supreme  Court  of  this  state,  in 
discussing  the  foregoing  statutes,  has  declared 
that  where  a  general  rule  has  been  established 
by  statute  with  exceptions,  the  courts  wiU  not 
curtail  the  rule  or  add  to  the  exceptions  by  im- 
plication.   Roberts  v.  Yarboro,  41  Tex.  452." 

In  Orange  Warehouse  Co.  t.  Owen,  supra, 
the  Supreme  Court  of  Tennessee,  in  constru- 
ing a  statute  Identical  with  our  article  3690, 
said: 

"Under  our  statute,  interest  does  not  disguali- 
fy  in  suits  by  or  against  executors,  administra- 
tors, etc.  Exclusion  goes  only  to  parties  to  the 
suit.  It  is  an  exception  to  the  statute  removing 
the  disability  of  interest,  and,  as  such,  is  to  be 
construed  strictly.  'In  actions  or  proceedings 
by  or  against  executors,'  etc.,  'neither  party 
BbciU  be  allowed  to  testify  against  the  other.' " 

[4]  We  conclude  that  the  testimony  ob- 
jected to  was  Inadmissible,  and  should  have 
been  excluded,  and  that  If  the  other  evidence 
in  the  case.  Independent  of  such  testimony 
'erroneously  admitted,  was  not  such  as  to  re- 
quire the  court  to  render  judgment  for  the 
defendants,  or,  in  other  words,  If  such  other 
evidence  was  not  such  as  would  support  no 
other  verdict  than  that  found  by  the  Jury, 
the  Judgment  rendered  should  be  reversed, 
and  his  case  remanded  for  another  trial. 

[5]  In  view  of  what  has  been  already  said, 
the  next  inquiry  is,  Is  the  evidence  In  the 
case,  independent  of  that  which  we  have  held 
was  erroneously  admitted,  such  as  would  ad- 
mit of  only  such  verdict  as  was  rendered  by 
the  Jury?  Such  question  can  only  be  answer- 
ed by  a  review  of  the  testimony  of  'the  wit- 
nesses other  than  the  parties  to  the  suit 

J.  W.  Anderson  testified,  that  he  had  worlc- 
ed  for  John  Warren,  Sr.,  and  John  Warren, 
Jr.,  for  18  years ;  that  he  had  known  all  the 
Wprren  family  all  his  life;  that  John  War- 
ren, Sr.,  and  John  Warren,  Jr.,  were  part- 
ners in  the  stock  business;  that  they  told 
him  that  they  had  bought  the  J.  Hudson, 
George  Pembleton,  and  Walter  Wade  sur- 
veys of  land  containing  640,  640,  and  580 
acres,  respectively,  known  as  the  Turner 
land,  and  that  they  wanted  him  to  sell  cer- 
tain of  their  horses  and  mules  to  pay  for 


said  land ;  that  these  lands  were  indosed  in 
a  pasture,'  and  that  the  firm  of  Warren  used 
said  pasture  for  the  purpose  of  grazing  their 
stock,  cattle,  horses,  and  mules;  that  he 
sold  some  of  their  stock,  and  that  the  War- 
rens told  him  that  they  wanted  the  money 
(proceeds  of  such  sale)  to  pay  for  the  Turn- 
er land;  that  in  1900  he  sold  about  $3,000 
worth  of  cattle  for  said  firm,  and  turned  the 
money  over  to  John  Warren,  Sr. ;  that  while 
he  worked  for  the  firm  he  took  fat  cattle  to 
the  New  Orleans  market  four  or  five  times 
each  year  and  sold  them;  that  he  had  con- 
.versations  with  John  Warren,  Sr.,  when  he 
worked  for  them.  In  which  said  John  War- 
tea,  Sr.,  told  him  that  his  son  John  War- 
ren, Jr.,  and  himself  owned  all  lands  at  the 
ranch  together,  and  that  he  always  referred 
to  the  whole  thing  as  their  place. 

T.  H.  White,  for  defendant,  testified  that 
in  1902  or  1903  he  talked  to  John  Warren 
Sr.,  and  that  In  such  conversation  he  told 
him  (White)  that  he  and  his  son  had  bought 
a  tract  of  land  together;  that  he  and  his 
sou  John  owned  several  hundred  acres  across 
the  railroad  track. 

W;.  Eb  Ellis,  for  defendant,  testified  that 
John  Warren,  Sr.,  told  him  that  John  War- 
ren, Jr.,  owned  a  half  interest  in  the  land 
and  stock  business ;  that  witness  Is  a  grand- 
son of  John  Warren,  deceased ;  that  his  said 
grandfather  told  him  that  John  Warren,  Jr., 
and  himself  had  Jointly  purchased  the  land 
known  as  the  "Turner  land";  that  he  also 
told  him  that  he  and  John  Warren,  Jr.,  were 
each  one-half  owners  of  the  land  bought 
since  the  wife  of  John  Warren,  Sr.,  died, 
and  In  all  the  stock,  but  did  not  mention  any 
particular  tracts. 

It  Is  shown  by  the  undisputed  evidence 
that  the  plaintiffs  and  defendants  in  this 
cause  Instituted,  or  caused  to  be  Instituted, 
a  suit  against  one  Mrs.  Goodrich  to  recover 
all  the  real  and  personal  property  belonging 
to  the  estate  of  John  Warren,  Sr.,  deceased, 
and  that  a  list  of  the  property  belonging  to 
said  estate  was  furnished  by  them  to  their 
attorneys  to  enable  them  to  file  their  peti- 
tion ;  that  the  said  list  so  furnished  showed 
that  said  John  Warren,  Sr.,  only  owned  a 
one-half  undivided  Interest  In  the  tracts  of 
land  In  controversy  between  the  plaintiffs  in 
this  cause,  Mrs.  Peil  and  husband,  W.  J. 
Pell,  and  defendant  John  Warren,  Jr.;  that 
said  petition  was  prepared  from  the  Informa- 
tion so  furnished  and  that  ou  the  27th  day  of 
November,  1911,  a  decree  was  rendered  in 
favor  of  said  parties  plaintiff  In  said  Good- 
rich suit,  and  that  in  said  decree  only  a  one- 
half  undivided  interest  In  said  tracts  In  con- 
troversy was  adjudged  to  belong  to  the  es- 
tate of  John  Wiarren,  Sr.,  deceased.  It  was, 
or  seemed  to  be,  conceded  at  that  time  that 
John  Warren,  Sr.,  only  owned  a  one-half 
Interest  In  said  lands  in  controversy,  and 
that  John  Warren,  Jr.,  owned  theLjPlft^^gns^ 
half  interest  therein. 
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Ben  Campbell,  nowtmayor  of  Hottston,  for 
defendant,  testified  that  he  knew  of  the  part- 
nership which  existed  between  John  Warren, 
Sr.,  and  John  Warren,  Jr.;  that  both  of 
these  parties  told  blm  several  years  prior  to 
the  Institution  of  this  suit,  while  both  were 
present,  that  they  bad,  after  the  death  of  the 
wife  of  John  Warren,  Sr.,  bought  and  Joint- 
ly owned  the  following  tracts  of  land:  J.  Hud- 
son tract  of  640  acres ;  G.  N.  Kinman  tract 
of  373  acres;  George  Pembleton  tract  of 
640  acres;  Walter  Wade  tract  of  580  acres; 
and  the  H.  T.  &  B.  R.  R.  tract  of  640  acres ; 
that  they  owned  said  tracts  Jointly,  and  that 
at  that  time  he  made  a  memoranda  in  his 
own  handwriting  ef  the  tracts  so  designated, 
and  that  the  memoranda  shown  him  at  the 
trial  of  this  case  was  the  list  of  the  property 
so  made  by  him,  and  that  said  memoranda 
or  list  of  said  lands  is  In  his  own  handwrit- 
ing ;  that  in  that  conversation  in  which  said 
tracts  of  land  were  given  to  Mm  as  the  joint 
property  of  John  Warren,  Sr.,  and  John  War- 
ren, Jr.,  John  Warren  Sr.,  was  the  principal 
spokesman,  and  furnished  the  list  so  reduced 
to  writing  by  said  witness;  that  he  never 
heard  any  one  dispute  the  fact  that  John 
Warren,  Jr.,  owned  a  one-half  undivided  in- 
terest in  said  lands  with  his  father,  until 
about  the  time  this  suit  was  brought,  al- 
though all  the  parties  had  discussed  the 
property  rights  of  John  Warren,  Sr.,  with 
him  as  their  attorney.  He  also  testified  that 
some  time  after  the  above  memoranda  was 
made  by  him,  John  Warren,  Sr.,  and  John 
Warren,  Jr.,  Jointly  purchased  the  Langer- 
man  tract  of  about  98  acres.    This  purdiase 


was  made  in  Oir  alMKit  the  year  1905.  Tliis 
witness  testified  that  he  was  the  attorney  for 
said  parties,  and  that  at  Che  time  said  list  of 
property  was  given  to  him  by  John  Warren, 
Sr.,  as  the  joint  property  of  lilmself  and 
John  Warren,  Jr.,  tliey  were  informing  him 
as  to  what  properties  belonged  to  the  com- 
munity estate  of  John  Warren,  Sr.,  and  ills 
deceased  wife,  with  a  view  of  making  a  set- 
tlement of  said  estate. 

Witnesses  PattUlo  Hlgglns  and  J.  K.  Jester 
testified  that  in  negotiating  an  oil  lease  of 
certain  lands  with  John  Warren,  Sr.,  he, 
Warren,  refused  to  make  the  lease  nntil  he 
could  confer  with  John  Warren,  Jr.,  saying 
that  they,  John  Warren,  Sr.,  and  John  War- 
ren, Jr.,  owned  the  lands  together,  and  that 
John  Warren,  Sr.,  told  them  that  he  wanted 
them  to  pay  one-half  of  the  lease  money  to 
him  and  tiie  other  one-half  to  his  son, 
John,  Jr. 

The  foregoing  testimony  and  evidence 
stands  practically  undisputed,  and  we  think 
demands  the  rendition  of  the  Judgment  ren- 
dered by  the  trial  court 

We  have  reached  the  conclusion  that  no 
verdict  or  Judgment  other  than  that  readied 
by  the  jury  and  rendered  by  the  trial  court 
could  be  sustained  by  the  evidence  adduced 
upon  trial,  Independent  of  the  testimony  of 
Eliza  Ellis,  George  Ellis,  and  John  Warren, 
Jr.,  parties  to  the  suit,  whicif  was  admitted 
over  the  objection  of  appellants.  Having  so 
concluded,  we  further  conclude  that  the  ad- 
mission of  evidence  objected  to  was  harmless, 
and  that  the  Judgment  of  the  trial  court 
should  be  afi&rmed ;  and  it  is  so  ordered. 

Affirmed. 
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STRASNEB  v.  CARROLL.    (No.  132.) 
(Snpreme  Oourt  of  Arkansas.    July  10,  VBiA) 

1.  Tbusts    <3=>11&— Oonstrtjctivb    Tbustb— 
Evidence— StTTFiciENOY. 

In  ejectment  to  recover  land,  evidence  held 
to  show  that  plaintiff  bought  in  the  land  at 
foreclosure  of  a  mortgage  under  an  agreement 
that  he  should  convey  to  defendant,  the  owner, 
on  receipt  of  the  amount  advanced. 

[Ed.  Not*.— For  other  caseB,  see  Xruata,  Cent. 
Dig.  §  160;    Dec  Dig.  <8=»110.] 

2.  TaTJSTB    «cilOO— CoKaTRDonvK    Tbustb— 
Enfobcement. 

Where  plaintiff  agreed  on  foreclosure  of  a 
mortgage  on  defendant's  land  to  buy  in  the  land 
for  the  benefit  of  defendant  and  allow  him  to  re- 
deem on  imyment  of  amount  advanced,  and  in 
that  manner  was  enabled  to  secure  the  lands  for 
the  amount  of  the  mortgage  which  was  for  a 
sum  mudi  less  than  the  valne  of  the  lands,  it 
appearing  that  other  bidders  were  discouraged 
and  that  defendant  relaxed  his  efforts  to  secure 
the  money  to  buy  in  the  property,  plaintiff  can- 
not, on  the  ground  that  the  agreement  was  oral, 
repudiate  the  trust  and  take  the  lands  free  from 
any  claim  of  defendant  for  that  would  give 
him  an  unconscionable  advantage. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  151 ;   Dec.  Dig.  ®=»100.] 

Appeal  from  Pike  Cbancery  Court;  Jas.  D. 
Shaver,  Chancellor. 

Ejectment  by  M.  L.  Carroll  against  T.  J. 
Strasner,  who  cross-complained.  From  a  de- 
cree tor  plaintiff,  defendant  appeals.  Be- 
yersed  and  remanded,  with  directions. 

W.  C.  Rodgers,  of  Nashville,  for  appellant. 
Langley  &  Steel,  of  Murfreeaboro,  for  ap- 
pellee. 

HART,  J.  M.  L.  Carroll  Instituted  an  ac- 
tion of  ejectment  In  the  circuit  court  against 
T.  J.  Strasner  to  recover  220  acres  of  land  in 
Pike  county,  Ark.  Strasner  filed  an  answer 
and  cross-complaint,  and  set  up  substantial- 
ly the  following  state  of  facts:  He  owned 
300  acres  of  land  in  J?lke  county  upon  which 
be  resided  and  mortgaged  the  same  to  a  bank 
in  Pike  county  to  secure  the  sum  of  $G00, 
which  he  owed  the  bank.  The  debt  of  the 
bank  fell  dne  in  1014,  and,  Strasner  falling 
to  make  payment,  the  bank  proceeded  to 
foreclose  the  mortgage.  The  land  was  worth 
much  more  than  the  mortgage  debt,  and  in 
order  to  prevent  a  sacrifice  of  the  land,  it 
was  agreed  that  Carroll  should  purchase  the 
laud  at  the  foreclosure  sale  for  the  amount 
of  the  Indebtedness  due  the  bank  by  Stras- 
ner, and  hold  the  title  to  the  land  in  trust 
for  the  latter  until  he  could  repay  Carroll 
the  amount  bid  for  the  land.  Two  friends 
of  Strasner  were  to  sign  the  note  for  the 
purchase  money  given  by  Carroll  as  surety, 
and  did  so.  Carroll  became  the  purchaser  at 
tbe  sale  and  sale  was  confirmed  and  a  deed 
executed  to  him  by  tbe  commissioner  who 
made  the  sale.  Strasner  tendered  to  Carroll 
tbe  amoimt  of  the  debt,  principal,  and  inter- 
est, and  requested  Carroll  to  make  a  deed, 
conveying  back  to  him  the  land  purchased  by 


Carroll  at  the  foreclosure  sale.  Carroll  re- 
fused to  do  this.  The  prayer  of  the  answer 
and  cross-complaint  of  Strasner  are  that  he 
be  permitted  to  redeem  the  land,  and  that 
the  claimi  of  Carroll  be  canceled  as  a  cloud 
upon  hLs  title.  Carroll  filed  an  answer  to 
tbe  cross-complaint,  In  which  he  denied  he 
purchased  the  land  at  the  foreclosure  sale 
for  Strasner  and  agreed  to  hold  the  same  in 
trust  for  blm.  He  stated  that  he  purchased 
tbe  land  for  bimself  at  the  foreclosure  sale, 
but  agreed  to  resell  it  to  Strasner  within  90 
days  if  the  latter  should  pay  him  the  amount 
which  be  bad  bid  for  the  land,  that  Stras- 
ner failed  to  make  the  payment,  and  that  the 
sale  was  confirmed  in  himself  by  the  chancery 
court  On  motion  the  case  was  transferred 
to  the  chancery  court  The  chancellor  found 
the  iasoes  of  fact  in  favor  of  Carroll,  and 
held  that  be  was  the  owner  of  the  land  and 
entitled  to  the  possession  thereof.  A  decree 
was  entered  accordingly,  and  Strasner  baa 
appealed  to  this  court  The  material  facts 
are  as  follows: 

Strasner  owned  300  acres  of  land  in  Pike 
county  upon  which  be  resided.  He  executed 
a  mortgage  to  tbe  bank  to  secure  an  indebt- 
edness due  It  of  $600.  The  hank  InsUtuted 
foredosore  proceedings,  and  obtained  a  fore- 
closure decree  in  the  chancery  oourt 

According  to  the  testimony  of  Strasne^  M. 
L.  Carroll,  J.  C.  Coucb,  and  Isaac  Webb,  who 
were  his  friends  and  neighbors,  agreed  to 
purchase  the  land  at  the  foreclosure  sale  for 
tbe  amount  of  the  debt  due  tbe  bank,  and  to 
bold  same  in  trust  for  bim  until  he  could 
pay  the  amount  of  the  Indebtedness,  princi- 
pal and  interest.  Pursuant  to  this  agreement 
Carroll  became  tbe  purchaser  of  220  acres  of 
the  land  at  the  foreclosure  sale  for  tbe  sum 
of  $636,  being  the  amount  due  on  tbe  mort- 
gage debt  Carroll  gave  bis  note  to  the  com- 
missioner making  tbe  sale  for  tbe  purchase 
money,  and  Couch  and  Webb  signed  it  as  bis 
sureties.  Strasner  resided  on  the  lands,  and 
was  getting  out  stave  bolts  and  paying  a 
part  of  tbe  proceeds  arising  from  tbe  sale 
of  them  to  Carroll  to  be  credited  on  tbe 
mortgage  indebtedness.  This  was  pursuant 
to  tbe  agreement  he  had  made  with  CarroU 
in  the  beginning ;  that  90  days  after  tbe  land 
was  bid  In  by  Carroll  he  had  paid  to  him 
$140  from  the  proceeds  of  tbe  sale  of  stave 
bolts.  The  value  of  tbe  land  bid  in  by  Car- 
roll was  variously  estimated  by  the  witnesses 
from  $7  to  $10  per  acre.  Most  of  the  wit- 
nesses placed  its  value  at  $10  per  acre. 
Couch  and  Webb  corroborated  tbe  testimony 
of  Strasner  as  above  abstracted.  In  addi- 
tion Strasner  testified  that  If  the  agreement 
had  not  been  made  with  Carroll,  who  pur- 
chased the  land,  he  had  another  friend  who 
had  the  money  to  buy  the  land,  and  who 
would  have  loaned  him  tbe  money  for  that 
purpose.  He  also  testified  that  after  he 
made  the  agreement  with  Carroll  he  did  not 
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try  to  secure  any  farther  bidders,  and  that 
It  was  generally  known  tliat  the  lands  were 
being  bid  to  be  held  In  trust  for  him. 

J.  C,  Cornish  stated  that  he  came  to  Mur- 
freesboro  with  the  Intention  of  bidding  at 
the  sale,  but  came  a  day  too  soon  by  mis- 
take; that  he  had  a  talk  with  Mr.  Carroll 
about  the  sale,  and  asked  him  if  it  was  go- 
ing to  be  sold  In  bulk  or  by  40's ;  that  Carroll 
told  him  that  he  thought  that  he  and  Stras- 
ner  had  the  matter  fixed  up.  Cornish  then 
left,  and  did  not  stay  to  the  sale. 

Two  other  witnesses  testified  that  Carroll 
gave  Cornish  to  understand  that  the  matter 
had  been  arranged. 

M.  L.  Carroll  testified  in  his  own  behalf. 
He  denied  that  he  entered  into  an  agreement 
whereby  he  was  to  become  the  purchaser  of 
the  land  at  the  foreclosure  sale  and  hold  the 
same  in  trust  for  Strasner.  He  said  that  the 
court  would  conyene  about  90  days  after  the 
day  of  sale,  and  that  the  sale  would  then 
come  up  for  confirmation;  that  he  agreed 
with  Strasner  that  he  would  resell  the  land 
to  him  if  he  would  pay  him  the  amount  he 
had  bid  for  the  land  within  90  days ;  that  if 
Strasner  repurchased  the  land,  the  amount 
derived  from  the  sale  of  stave  bolts  was  to 
be  credited  on  the  purchase  price,  but  that  if 
Strasner  failed  to  repurchase  the  land  within 
90  days,  the  amount  derived  from  the  sale 
of  stave  bolts  should  be  retained  by  him  be- 
cause he  owned  the  land. 

[1,  J]  We  think  the  clear  preponderance  of 
the  evidence  shows  that  Carroll  agreed  with 
Strasner  to  purchase  the  land  at  the  foreclo- 
sure sale  and  take  the  title  in  his  own  name 
upon  a  verbal  agreement  to  hold  It  for  the 
benefit  of  Strasner.  Of  course  the  testimony 
of  Carroll  shows  that  the  agreement  was  for 
resale  by  him  to  Strasner  upon  certain  con- 
ditions which  were  not  complied  with  by 
Strasner.  His  testimony,  however,  is  con- 
tradicted by  Strasner,  and  Strasner  Is  cor- 
roborated by  Couch  and  Webb.  So  we  think 
a  clear  preponderance  of  the  evidence  shows 
a  parol  agreement  on  the  part  of  Carroll  to 
purchase  the  land  at  the  foreclosure  sale, 
hold  it  in  trust  for  Strasner,  and  to  convey  it 
back  to  Strasner  on  repayment  of  the  pur- 
chase money,  and  that  he  afterwards  refused 
to  do  80.  Even  under  this  state  of  facts  it 
is  contended  by  counsel  for  Carroll  that  the 
agreement,  being  a  verbal  one,  was  within 
the  statute  of  frauds,  and  not  enforceable  as 
a  trust  in  equity.  It  is  true  the  general  rule 
is  that  a  mere  verbal  agreement  by  which 
one  of  the  parties  thereto  promises  to  buy  in 
at  a  Judicial  sale  lands  of  the  other  and  hold 
the  same  for  his  benefit  does  not  create  a 
resulting  or  implied  trust;  the  agreement  It- 
self being  within  the  statute  of  frauds.  There 
are,  however,  several  well-recognized  excep- 
tions to  the  general  rule,  and  one  of  them 
is  that  where  the  purchaser  of  lands  in  wliicb 
the  other  is  interested  becomes  such  under 
such  a  state  of  facts  as  would  make  It  a 
fraud  to  permit  him  to  hold  on  to  bis  bar- 


gain. Trapnall  t.  Brown,  19  Ark.  39;  Mc- 
Neil V.  Gates,  41  Ark.  264;  La  Cotta  v.  La 
Cotts,  109  Ark.  335,  160  S.  W.  IIIL  In  the 
first  two  mentioned  cases  the  principle  is  an- 
nounced that  It  would  be  a  fraud  in  a  pur- 
chaser, who  obtained  property  at  a  price 
greatly  below  its  value  by  means  of  a  verbal 
agreement,  to  keep  the  property  In  violation 
of  the  agreement. 

In  the  instant  case  the  evidence  shows  that 
the  land  was  bid  In  for  $6.35,  and  the  iiro- 
ceeds  arising  from  the  sale  of  the  stave  bolts, 
amounting  to  $140,  was  credited  thereon. 
The  evidence  shows  that  the  lands  were 
worth  much  more  than  the  amount  bid  for 
them  by  Carroll.  It  also  shows  that  Stras- 
ner reUed  upon  the  promise  of  Carroll  to  bid 
in  the  property  for  his  benefit,  and  relaxed 
his  efforts  to  borrow  the  money  from  soaie 
one  else,  and  thus  prevent  a  sacrifice  of  his 
laud.  Strasner  stated  that  he  had  another 
friend  from  whom  he  could  have  borrowed 
the  money.  He  also  stated  that  he  relaxed 
his  efforts  to  secure  other  bidders  because 
of  the  agreement  made  with  Carroll. .  It  Is 
also  shown  by  the  evidence  that  another  bid- 
der who  was  able  to  purchase  the  land  came 
to  Murfreesboro  for  the  purpose  of  attendlns 
the  sale  and  bidding  thereat  He  refrained 
from  bidding  because  Carroll  told  talm  that 
an  understanding  or  agreement  had  been 
reached  between  him  and  Strasner  about  the 
land.  In  the  case  of  Slowey  v.  McMurray, 
27  Mo.  at  page  118  (72  Am.  Dec.  251).  the 
court,  in  discussing  this  question  said: 

"There  is  another  class  of  cases  growing  oat 
of  the  conduct  of  debtors  and  purchasers  at  pub- 
lic sales.  This  is  where  the  purchaser  becomes 
such  under  a  state  of  facta  as  would  make  it  a 
fraud  to  permit  him  to  bold  onto  his  bargaic. 
As  if  a  purchaser,  by  means  of  a  promise  to  rv- 
convey  to  his  debtor,  should  induce  a  relaxntion 
of  the  efforts  on  his  part  to  prevent  a  sacrifio* 
of  his  property  and  thereby  obtain  it  at  an  ur.- 
der  price,  or,  if  the  purchaser,  taking  advantage 
of  that  reluctance  iurariably  manifested  bj 
those  attending  public  sales  to  interfere  with 
any  arrangement  a  debtor  makes  to  save  his 
property,  should  create  an  impression  that  b< 
was  buying  for  the  debtor,  thereby  preventiaj 
competition,  or  by  any  other  improper  means  o> 
tain  the  property  of  a  debtor,  at  a  sacrifice,  suck 
conduct  would  convert  the  purchaser  into  a  trus- 
tee for  the  benefit  of  those  who  were  defraadea 
by  bis  conduct.  Such  cases  go  upon  the  gronnti 
or  fraud,  and  courts  will  give  relief  without  rs- 
gard  to  the  circumstances  whether  the  agree- 
ment was  a  written  or  a  verital  one,  or  whetbrr 
it  was  supported  by  a  consideration  or  noc 
Such  are  the  cases  of  Rose  v.  Bates,  12  Mo.  ;)U: 
Estill  V.  Miller  &  Estill,  3  Bibb.  [Ky.]  177." 

See,  also,  Leahey  v.  Witte,  123  Mo.  207,  27 
S.  W.  402.  The  same  rule  applies  where  the 
promisee  relaxed  his  efforts  to  save  the  proi^ 
erty  from  being  sold  at  the  Judicial  sale. 
Arnold  v.  Cord,  10  Ind.  177;  Ullard  ▼.  Casrj. 
2  Bibb.  (Ky.)  459.  As  bearing  on  the  subjevt 
as  sustaining  the  rule  where  the  facta  war- 
rant it,  see  Patrick  v.  Kirkland,  53  Fla.  76S. 
43  South.  969,  125  Am.  St.  Rep.  1096,  1- 
Ann.  Cas.  540,  and  note;  Carr  v.  Craig,  i;i> 
Iowa,  526,  116  N.  W.  720,  and  case  note  to 
5  Ann.  Gas.  at  page  173;   Perry  on  Tmsts 
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(4th  Ed.)  ToL  1, 1 215;  and  Byan  ▼.  Doz,  34 
N.  X.  3a7,  90  Am.  Dec  698. 

From  the  views  we  have  expressed,  it 
follows  that  the  decree  should  be  reversed 
and  the  cause  remanded,  with  directions  to 
permit  Strasner  to  redeem  the  laud  and  have 
further  proceedings  in  accordance  with  the 
views  expressed  in  this  opinion. 


HOOD  et  aL  T.  ROLBSON  et  aL    (Na  120.) 
(Supreme  Court  of  Arkansas.    July  10,  1916.) 

1.  Husband    awd    Wife    ®=9278(I)— Aqkee- 

MENTB    ADJUSXINO    PBOFKKTT    RIGHTS— VA- 
UDIIT. 

Agreements  made  between  husband  and  wife, 
looking  to  the  adjustment  of  their  property 
rights,  standing  alone,  are  not  invalid. 

[£d.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  gS  1040-1049,  1051,  1053; 
Dec  Dig.  <S=»278(1).] 

2.  Bills  and  Notes  «=3l06— Considebation 

— IliEQALITT— FACrLITATINQ    DiVOECE. 

A  contract  between  husband  and  wife,  where- 
by part  of  the  consideration  for  his  execution 
ol  a  note  was  that  the  wife  should  not  file  an 
answer  to  his  cross-complaint  for  divorce  and 
should  make  no  defense  to  the  action,  was  void 
as  against  pnblic  policy,  notwithstanding  the 
e:cistence  of  legal  grounds  for  divorce,  since  an 
agreement  intended  to  facilitate  procuring  a  di- 
vorce is  against  tjubllc  policy,  any  promise 
founded  thereon  being  void. 

[Ed.  Note. — Ftor  other  cases,  see  Bills  or  Notes, 
Cent.  Dig.  §}  219,  225-232;  Dec.  Dig.  «=9l06.j 

Appeal  from  Circuit  Court,  tee  County; 
S.  H.  Mann,  Special  Judge. 

Suit  by  H.  F.  Roleson  and  others  against 
J.  B.  Hood  and  others.  From  a  judgment 
for  plaintiffs,  defendants  appeal.  Judgment 
reversed,  and  canse  remanded  for  new  trial. 

D.  S.  Plummer,  of  Marianna,  for  appel- 
lants. Fink  &  Dinning,  of  Helena,  for  ap- 
pellees. 

HA&T,  J.  Appellees  sued  appellants  to  re- 
cover fl,400  balance  alleged  to  be  due  on  a 
promissory  note.  The  material  facts  are  as 
follows:  J.  B.  Hood  and  Nannie  L.  Hood 
were  married  in  the  year  1912,  and  lived 
together  as  husband  and  wife  until  the  year 
1913,  when  they  separated.  Mrs.  Hood  first 
went  to  Michigan  on  an  extended  trip  and 
subsequently  went  to  Memphis.  While  in 
Memphis  she  became  very  ill  and  was  car- 
ried to  a  hospital.  During  her  stay  In  Mem- 
pliis  she  incurred  numerous  debts  and  charg- 
ed them  to  Mr.  Hood's  account.  Finally 
Ilood  published  a  notice  in  a  Memphis  paper 
to  tbe  effect  that  he  would  no  longer  be 
responsible  for  anything  purchased  by  his 
wife.  Since  their  separation  he  has  remain- 
ed in  Arkansas. 

After  Mrs.  Hood  got  well  she  returned  to 
Arkansas  and  instituted  a  suit  against  her 
Iiusband  for  alimony.  Mr.  Hood  filed  an 
answer  to  her  bill  for  alimony  and  also  a 
cross-complaint,  in  which  he  sought  a  divorce 
from  her.    Finally  a  contract  was  entered  In- 


to between  tbe  parties  which  resulted  in  the 
execution  of  the  note  sued  on.  Tbe  note 
was  executed  July  20,  1914,  by  J.  B.  Hood 
as  principal  and  J.  B.  Daggett,  0.  El  Dag- 
gett, and  Morris  Lesser  as  sureties,  and  was 
payable  to  the  order  of  Roleson  McCullocb. 
It  was  for  $2,260.  Tbe  agreement  was  that 
Mrs.  Hood  dismiss  her  action  for  alimony 
and  make  no  defense  to  her  husband's  suit 
for  divorce;  and.  In  consideration  therefor, 
Mr.  Hood  was  to  pay  to  her  $2,000,  and  $250 
for  attorney's  fee.  Mrs.  Hood  jnade  no  de- 
fense to  the  action  for  divorce  and  Mr.  Hood 
was  granted  divorce  on  his  cross-complaint. 
He  made  payments  on  tbe  note  which  reduc- 
ed it  to  $1,400.  The  above  facts  were  testi- 
fied to  by  Mr.  Hood,  by  one  of  his  sureties, 
and  by  his  attorney  In  the  suit  for  alimony 
and  divorce. 

According  to  the  testimony  of  H.  F.  Role- 
son, one  of  the  attorneys  for  Mra  Hood  in 
the  alimony  suit,  the  note  in  question  was  ex- 
ecuted in  settlement  of  her  suit  for  alimony 
and  tbe  fees  of  her  attorneys,  and  that  the 
contract  was  Independent  of  the  divorce  pro- 
ceedings. The  court  directed  a  verdict  in 
favor  of  appellees,  and  the  case  Is  brought 
before  us  on  appeal. 

[i]  Counsel  for  appellees  seek  to  uphold 
the  Judgment  on  the  ground  that  the  consid- 
eration sued  on  was  the  adjustment  of  tbe 
property  rights  merely  between  the  parties. 
Such  agreements  standing  alone  are  not  in- 
valid. Pryor  v.  Pryor,  88  Ark.  302,  114  S. 
W.  700,  129  Am.  St.  Rep.  102;  McCk)nnell  v. 
McConnell,  98  Ark.  193,  136  S.  W.  931,  33  U 
R.  A.  (N.  S.)  1074.  Other  cases  from  this 
court  might  be  cited  to  sustain  this  proposi- 
tion, but  it  Is  so  well  settled  as  to  render 
further  citation  of  authorities  useless.  The 
testimony  of  appellees  was  sufficient  to  up- 
hold a  verdict  in  th^r  favor,  but  we  are  deal- 
ing with  a  directed  verdict  in  favor  of  ap- 
pellees. 

[2]  According  to  the  testimony  of  appel- 
lants, the  general  purpose  of  the  agreement 
was  to  facilitate  the  procuring  of  a  divorce. 
A  lump  sum  was  agreed  to  be  paid  in  settle- 
ment of  the  alimony  suit  and  also  to  facili- 
tate the  procurement  of  a  divorce.  A  part  of 
the  consideration  for  the  execution  of  the 
note  was  that  Mrs.  Hood  should  not  file  an 
answer  to  the  cross-complaint  of  Mr.  Hood 
and  should  make  no  defense  to  his  action  for 
divorce.  Such  contracts  are  against  public 
policy  and  void,  notwithstanding  the  ex- 
istence of  legal  grounds  for  divorce.  The 
reason  given  In  many  of  the  cases  is  that  the 
marital  relation,  unlike  ordinary  contractual 
relations,  is  regarded  by  the  law  as  the  basis 
of  the  social  organization.  The  preservation 
of  that  relation  is  deemed  essential  to  the 
public  welfare.  Rowe  v.  Young,  185  S.  W. 
438;  Viser  v.  Bertrand,  14  Ark.  267.  In  the 
latter  case  the  plaintiff,  an  attorney,  had 
bound  himself  at  tbe  request  of  the  defendant 
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to  pay  fSOO  to  the  defendant's  husband  as  a 
consideration  for  the  reHnqnishment  of  the 
tatter's  claim  to  certain  segroes,  and  his 
promise  to  make  no  fuitiier  opposition  to 
her  suit  for  divorce.  It  was  held  that  the 
agreement  was  against  pnblic  policy  and  the 
plaintlfT  could  not  recover  the  $300. 

The  rule  is  well  established  that  an  agree- 
ment intended  to  facilitate  the  procorlng  of 
a  divorce  is  against  public  policy,  and  any 
promise  founded  on  such  an  agreement  is 
void.  See  case  note  to  11  Ann.  Cas.  at  page 
377.  It  follows  that  the  court  erred  in  direct- 
ing a  verdict  in  favor  of  appellees. 

The  record  shows  that  the  suit  was  brought 
by  Roleson  and  McOuUoch  fbr  themselves 
and  for  the  benefit  of  C.  1>.  Llpplncott  as  ad- 
ministrator of  Allie  It.  Hood,  deceased.  It  is 
claimed  that  H.  F.  Roleson  deposited  the 
note  as  collateral  security  with  the  Mc- 
Cllntock  Banking  Company  tor  an  Indebted- 
ness of  ^50  due  by  him  to  the  bank,  and  that 
the  bank  Is  an  innocent  purchaser  for  value 
before  maturity  of  the  note  to  the  extent  of 
Roleson's  Indebtedness  to  it  The  record, 
however,  shows  that  the  bank  is  not  a  party 
to  this  suit,  and  its  rigbts  are  in  no  wise  af- 
fected thereby. 

For  the  error  In  directing  a  verdict  for  ap- 
pellees, the  Judgment  must  be  reversed,  and 
the  cause  will  be  remanded  for  a  new  trial. 

McOUIiLOCH,  a  X,  being  disqualified,  did 
not  participate. 


McNeil  v.  state.  (No.  isa) 

(Supreme  Court  of  Arkansas.    Julj  10,  1916.) 

1.  iNTOXIOATIRe      Liqivoss      «3>21&— INSXOI- 

MENT— SurFICIKNCT. 

,  An  indictment,  charging  the  unlawful  sale  of 
intoxicants  substantially  in  the  language  of  the 
statute,  and  so  as  to  enable  a  person  of  common 
understanding  to  know  what  was  intended,  the 
accused  what  he  was  called  upon  to  answer,  and 
with  sufficient  certainty  to  enable  the  court  to 
pronounce  judgment.  On  conviction,  according 
to  the  ri^ht  of  the  case,  was  sufficient,  though 
not  alleging  the  name  of  the  person  to  whom 
the  liquor  was  sold. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  U  237-289 ;  Dec.  Dig.  «=» 
219.] 

2.  iNTOnOATTIfO  LiQXTOBS  <9=>286(2)— TiMB  OP 

Sai,k— Sufficiency  of  Evidbnck. 
In  a  prosecution  for  the  unlawful  sale  of 
Intoxicants,  testimony   held  sufficient  to  support 
finding  that  defendant  made  the  saler  of  whisky 
cbargeid  after  the  1st  day  of  January,  1916.    ' 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  303  ;  Dec.  Dig.  «=>236(2).] 

Appeal  from  Circuit  Court,  Sebastian 
County;    Paul  Little,  Judge. 

L.  J.  McNeil  was  convicted  of  unlawfully 
selling  intoxicating  liquors,  and  be  appeals. 
Judgment  affirmed. 

Appellant  prosecuted  this  appeal  from  a 
Judgment  of  conviction  for  the  Unlawful  sale 
of  intoxicating  liquors.  The  Indictment 
charges  that  he  "unlawfully  and  feloniously 


did  sell  vinous,  malt,  fermented,  alcoholic 
and  intoxicating  liquors,"  etc.,  without  nam- 
ing iany  person  to  whom  they  were  sold.  A 
demurrer  was  Interposed  to  the  indictment 
and  overruled  and  exception  saved.  It  ap- 
pears from  the  testimony  that  appellant  sold 
whisky  three  or  four  different  times  to  one 
Harri&on  Davis,  in  the  back  end  of  bis  place 
— a  sort  of  restaurant  or  eating  house  in  the 
dty  of  Ft  Smith.  Davis  stated  that  he 
bought  whisky  the  first  time  from  Ll  J.  Mc- 
Neil, some  time  after  CSiristmas,  last  year; 
that  be  bought  three  or  four  times,  the  last 
half  pint  on  Thursday,  about  2  o'clock  in 
the  afternoon,  before  he  was  arrested  that 
night  for  being  drunk.  He  got  the  whisky 
from  appellant,  wbo.poured  it  out  of  a  quart 
bottle,  and  paid  him  the  money  for  it  in  his 
kitchen.  Tliree  officers  testified  they  had 
searched  appellant's  place  and  found  a  quart 
and  two  pints  of  whisky  in  sealed  bottles, 
upstairs  in  a  trunk,  which  was  claimed  to 
have  been  put  there  for  his  wtfe^  and  a  bar- 
rel of  empty  quart  bottles  in  the  bock  end  of 
the  house,  on  the  first  floor.  Appellant  de- 
nied having  sold  any  whisky  to  Harrison 
Davis  at  any  time,  and  that  he  had  or  kqjt 
any  whisky  on  the  premises,  and  stated,  al- 
so, that  he  was  not  about  his  place  of  bnsi- 
uess  the  afternoon  of  this  particular  Thurs- 
day on  which  Davis  claim»to  have  purcba&ed 
whisky  the  last  time.  Several  other  wit- 
nesses also  testified  that  he  was  not  at  the 
bouse  at  the  time  of  the  alleged  sale,  and 
was  at  other  different  places  In  town  during 
the  afternoon. 

Edwin  Hiner  and  John  B.  Hlner,  both  of 
Ft.  Smith,  for  appellant  Wallace  Davis, 
Atty.  Gen.,  and  Hamilton  Moses,  Asst  Atty. 
Gen.,  for  the  State. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  It  is  contended  that  the  coart  erred 
in  overruling  the  demurrer,  and  that  the 
proof  is  not  sufficient  to  show  tlie  sale  was 
made  after  the  law  became  operative  on  Jan- 
uary 1,  1916,  making  the  sale  of  intoxicat- 
ing liquors  a  felony.  HiIs  court  has  held 
an  indictment,  charging  the  sale  ot  liquors 
without  license,  which  did  not  allege  the 
name  of  the  person  to  whom  the  liquor  was 
sold,  sufficient  Johnswi  v.  State,  40  Art 
463;  McCuen  v.  State,  19  Ark.  630;  State 
V.  Bailey,  43  Ark.  150. 

[1]  It  Is  true  the  offense  has  been  raised 
to  the  grade  of  a  felony  by  the  new  law. 
fixing  the  punishment,  but  it  is  stUI  not  an 
offense  against  the  property  or  person  of  an 
Individual  and  the  gravamen  of  the  offense 
consists  in  the  selling  of  the  liquor,  the  sale 
of  it,  and  it  was  not  necessary,  as  held  ben^ 
tofore,  to  allege  the  name  of  tbe  person  to 
whom  the  liquor  was  sold.  The  offense  H 
charged  substantially  in  the  language  of  tbe 
statute,  and  in  such  a  manner  as  to  enable 
a  person  of  common  rmderstanding  to  know 
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wbat  Is  iBtended,  the  accused  wbat  he  Is 
cftlled  upon  to  answer,  and  with  a  sutUclent 
degree  of  certainty  to  enable  the  coart  to 
pronoimce  Judgment  on  conviction,  according 
to  the  r^^  ot  the  case.  Howard  v.  State, 
72  Ark.  686,  82  8.  W.  196;  Parker  t.  State, 
98  Ark.  578,  137  S.  W.  263;  Qoertermous  t. 
State.  95  Ark.  61, 127  S.  W.  951. 

[2]  The  testimony  does  not  show  definitely 
the  date  of  the  sale  to  the  witness  Davis, 
bat  he  testified  he  had  bought  whisky  from 
appellant  upon  four  different  occasions,  the 
first  time,  some  time  after  Christmas  of  last 
year,  and  the  last  on  a  particular  Thursday 
In  the  afternoon,  before  he  was  arrested  for 
getting  drunk  that  night  All  the  witnesses 
knew  the  date  of  said  day  and  whether  or 
not  It  was  during  the  year  of  1916.  Appel- 
lant testified  not  that  said  day  was  of  last 
year,  but  <»ily  that  he  did  not  make  the  sale, 
and  that  be  was  not  at  his  place  of  business 
at  the  time  witness  claimed  to  have  bought 
whisky,  and  many  other  witnesses  stated 
that  be  yraa  at  different  places  In  the  dty 
during  the  afternoon  of  that  day.  The  court 
instructed  the  Jury  that  If  they  found  ap- 
pellant sold  the  whisky  after  the  1st  day  ot 
January,  1916,  they  should  return  a  verdict 
of  guilty,  and  the  testimony  Is  suSldent  to 
support  the  finding. 

The  judgment  is  affirmed. 


WOBI/BY  et  ai  v.  McMTJIXEN.    (No.  137.) 
(Supreme  Court  of  ArkaoBas.    July  10,  1916.) 

1.  EIracTBmifT  «=345,  50— Partiks— Statutes. 

Under  Kirby's  Dig.  S§  2734-2787,  providing 
by  whom  and  when  the  action  of  ejectment  may 
be  brought,  such  action  may  be  brought  for  the 
recovery  of  realty  against  the  person  in  posses- 
sion, or  his  lessor,  or  both,  and  may  be  main- 
tained in  all  cases  where  plaintiff  is  legally  en- 
titled to  possession,  while  ue  person  from  whom 
defendant  claims  may,  on  his  motion,  be  made 
a  codefendant. 

[Ed.  Note.— Fbr  other  cases,  see  Ejectment, 
Cent  Dig.  U  laZ,  1S8, 139,  145;  Dec  Dig.  «s» 
45,  50.] 

2.  Bjxcthekt   «s»9(3)^BxcovK]iT— Stbength 
or  Plaintiff's  Tvojk. 

Plaintiff  in  ejectment  must  recover  on  the 
strength  of  his  own  title,  and  not  upon  tbe 
weakness  of  defendant's. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  gf  18,  20-24,  27;  Dec  Dig.  «==> 
9(3).] 

8.   ESTOPPBI,  «=»23— Bbtoppil  bt  Wabbantt 

Deko. 
Defendants  in  ejectment  cannot  be  heard  to 
say  they  had  no  title  to  the  land  In  derogation 
of  their  deed  conveying  the  same  in  fee,  with 
general  covenants  of  warranty,  to  plaintiff's 
grantor. 

[Ed.  Note.— For  other  cases,  see  Stetoppel, 
Cent  Dig.  Si  52-60;  Dec  Dig.  «s»23.] 

4.  Bjkctmknt   €=>50— Making   Pabtibs   De- 
fendant—Discretion OF  Cotjbt. 

In  ejectment,  the  refusal  of  the  court  to 
permit  to  be  made  parties  the  heirs  of  a  dece- 
dent  under  whom  defendants  held  as  tenants, 


was  proper ;   the  matter  being  in  the  diacretion 
of  the  court 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §{  139,  146;  Dec.  Dig.  <S=»50.] 

Appeal  from  Circuit  Court  Tell  County; 
Marcellus  I>.  Davis,  Judge. 

Suit  by  R.  D.  McMullen  against  Z.  J.  and 
E.  R.  Worley.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.     Judgment  afllrmed. 

R.  D.  McMullen  brought  suit  against  ap- 
pellants, alleging  he  was  the  owner  and  en- 
titled to  the  immediate  possession  of  certain 
lands  held  by  them.  He  deralgned  title 
thereto  through  a  warranty  deed  executed 
by  appellants  to  Van  D.  Foley  and  by  £'oley 
to  bim. 

The  complaint  also  contained  allegations 
attempting  to  show  a  forcible  entry  and  un- 
lawful detainer  of  the  lands  by  appellants,  but 
no  writ  of  possession  was  Issued  and  a  de- 
murrer was  sustained  to  so  much  of  the 
complaint  as  attempted  to  allege  the  right  to 
recover  for  a  forcible  entry,  and  the  cause 
was  ordered  to  proceed  as  an  action  of 
ejectment.  The  names  of  all  parties  to  the 
answer,  except  those  of  appellants  were 
stricken  therefrom,  upon  motion  of  appellee. 

Defendant  E.  R.  Wtorley  answered  sepa- 
rately, denying  the  allegations  of  the  com- 
plaint, that  he  entered  Into  possession  of  the 
lands  without  right  and  alleged  lie  was  in 
lawful  possession  thereof  as  the  tenant  of 
the  owners,  tlie  heirs  of  said  Juo.  Q.  Brluson, 
naming  them,  and  alleging  that  he  was  the 
owner  in  fee  at  the  time  of  his  death  and 
that  they  inherited  same  from  him. 

A  separate  answer  of  Mrs.  Z.  J.  Worley 
was  filed,  denying  the  allegations  of  the  com- 
plaint and  asking  that  the  heirs  of  said  Brin- 
son  be  made  parties  defendant,  naming  them, 
and  purporting  to  answer  as  such  heirs.  .*<he 
denied  executing  the  deed  In  appellant's 
chain  of  title,  alleged  to  have  been  made  by 
herself  and  husband  to  Van  D.  Foley,  and 
averred  that  If  any  conveyance  was  made  by 
her  to  said  Foley,  they  only  undertook  to 
convey  such  rights  as  she  had  acquired  by 
leave  and  sufferance  of  Aggie  Brinson,  wid- 
ow of  Jno.  Q.  Brinson,  deceased,  while  she 
held  the  same  as  a  homestead.  In  para- 
graph 3  it  was  alleged  that  the  defendants, 
naming  the  children  of  Jno.  Q.  Brinson,  were 
his  only  heirs  at  law  and  inherited  the  lands 
In  controversy  from  him,  that  he  died  seised 
and  possessed  thereof,  and  that  same  were 
held  by  their  mother  as  a  homestead,  to  the 
date  of  her  death,  the  20th  day  of  October, 
1913,  at  which  time  they  became  seised  and 
entitled  to  the  possession  thereof;  that  later 
when  the  land  In  controversy  was  vacant 
and  unoccupied  and  in  the  constructive  pos- 
session of  the  said  owners,  the  defendants 
took  possession  thereof  through  their  tenant, 
said  K  R.  Worley. 

The  court  denied  defendant's  motion  to 
make  the  said  heirs  of  Brinson  parties  bo  the 
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suit,  and  upon  motion  of  plaintiff  struck  all 
tbeir  names  and  all  other  names  from  the 
answer,  except  those  of  appellants. 

It  appears  from  the  evidence  that  appel- 
lants conveyed  the  lands  by  a  warranty  deed 
on  the  29th  day  of  August,  1905,  to  Van  D. 
Foley,  who  with  his  wUe  conveyed  same  by 
a  general  warranty  deed  to  R.  D.  McMullen 
on  the  31st  day  of  August,  1910,  both  of 
which  deeds  were  duly  recorded. 

McMullen  stated  that  appellants  were  the 
owners  of  the  lands  and  In  possession  thereof 
at  the  time  they  conveyed  them  to  Foley, 
who  continued  In  possession  until  the  lands 
were  conveyed  to  him;  that  he  went  in- 
to possession  Immediately  and  remained  In 
the  possession  up  to  a  short  time  prior 
to  the  bringing  of  this  suit  when  appel- 
lees took  possession  of  the  vacant  house 
thereon  without  right.  He  stated,  further, 
that  after  he  bought  the  lands,  appellants 
occupied  the  same  as  his  tenants  and  worked 
for  him  and  exhibited  checks  that  he  had 
given  E.  R.  Worley  In  payment  for  work  with 
bis  indorsement  thereon.  These  signatures 
were  used  for  the  purpose  of  comparison 
with  the  signatures  to  the  deed. 

Foley  stated  that  he  bought  the  land  from 
Z.  J.  and  E.  R.  Worley  on  the  date  of  their 
conveyance ;  that  they  immediately  gave  him 
possession  which  he  held  to  the  time  of 
conveying  the  lands  to  appellee.  He  also 
stated  that  he  saw  appellants  sign  the  deed 
executed  to  him  and  they  personally  deliver- 
ed It  to  him;  that  he  paid  part  of  the  pur- 
chase price  in  cash  and  assumed  the  pay- 
ment of  a  mortgage  to  Goldman  &  Co.,  which 
was  satisfied  by  his  making  a  new  mortgage 
of  the  lands  to  said  company. 

Appellant  E.  R.  Worley  denied  having  ex- 
ecuted any  deed  conveying  the  lands  to  Van 
D.  Foley,  and  disclaimed  ever  having  any 
interest  in  or  title  to  the  land,  and  stated 
his  wife  was  one  of  the  heirs  of  Jno.  Q.  Brln- 
son,  deceased,  and  inherited  a  one-fourth  in- 
terest. She  testified  that  her  husband  rented 
the  premises  from  the  heirs  of  J.  Q.  Brinson, 
deceased,  and  they  went  quietly  into  posses- 
sion of  the  house,  which  was  vacant  and  un- 
occupied, with  the  doors  unfastened.  She 
denied  ever  having  executed  a  deed  to  any 
other  person. 

Defendants  then  offered  to  prove  that  E.  R. 
Worley  held  possession  of  the  lands  as  the 
tenant  of  the  heirs  of  Jno.  Q.  Brinson,  de- 
ceased, naming  him,  who  died  seised  and  in 
possession  of  same  as  his  homestead;  that 
his  widow  held  the  same  as  a  homestead  till 
her  death  in  October,  1913,  but  the  court  re- 
fused to  permit  the  introduction  of  the  tes- 
timony, and,  as  the  record  states,  refused 
to  permit  any  testimony  whatever  to  go  to 
the  jury,  except  the  naked  fact  as  to  whether 
or  not  the  defendants  Z.  J.  and  E.  R.  Worley 
had  executed  the  deed  relied  upon  by  plain- 
tiff. 

Th«  court  refused  all  of  defendants'  m- 


quested  instructions  and  instmcted  the  Jury 
over  their  objection  that  if  tbey  found  from 
the  evidence  that  d^endants  executed  the 
deed,  which  was  made  Exhibit  A  to  the  com- 
plaint, conveying  the  lands  to  Foley,  appel- 
lee's grantor,  they  would  find  for  the  plain- 
tiff, and  If  not  for  the  defendants,  and  they 
should  not  take  into  consideration  any  fact 
in  the  whole  case,  exc^t  the  naked  fact 
as  to  whether  or  not  the  defendants  had 
signed  the  deed.  From  the  Judgment  on  tlie 
verdict  against  tb.em,  appellants  prosecute 
this  appeal. 

Jno.  B.  Crownover,  of  Dardanelle,  for  ap- 
pellants. Sellers  &  Sellers,  of  Morrlllton, 
for  appellee. 

KIRBT,  J.  (after  stating  the  facta  as 
above).  It  is  insisted  that  the  court  erred 
in  refusing  to  permit  the  heirs  of  Brinson 
made  parties  defendant,  and  in  allowing  the 
action  to  proceed  as  an  action  of  ejectment 

[1]  Ejectment  may  be  brought  for  the  re- 
covery of  real  property  against  the  person 
in  possession  of  the  premises  claimed  or  bis 
lessor,  or  both,  and  may  be  maintained  in  all 
cases  where  the  plaintiff  is  legally  entitled  to 
the  possession  of  the  premises.  The  person 
from  or  through  whom  the  defendant  claims 
title  to  the  premises  may  on  his  motion  be 
made  a  codefendant.  Sections  2734-2737, 
Klrby's  Digest;  HUl  v.  Plunkett,  41  Ark. 
467;  Ritchie  v.  Johnson,  60  Ark.  551,  8  S. 
W.  942,  7  Am.  St  Rep.  118. 

[2,  3]  The  plaintiff  in  ejectment  must  re- 
cover on  the  strength  of  ids  own  title,  and 
not  upon  the  weakness  of  the  title  of  de- 
fendant and  as  against  the  defendants,  plain- 
tiff's title  through  their  warranty  deed  was 
superior  and  could  not  be  disputed  by  them. 
They  denied  having  conveyed  the  land  to 
plaintiflTs  grantor  by  a  warranty  deed,  and 
the  execution  of  the  deed  exhibited  in  evi- 
dence, but  the  Jury  found  against  them  on 
this  point,  and  they  catmot  be  heard  to  say 
they  had  no  title  to  tlie  lands  in  derogation 
of  their  deed  convej^ing  same  in  fee  with 
general  covenants  of  warranty.  16  Cyc.  686: 
Simmons  v.  Simmons,  150  Ky.  85,  150  S.  W. 
61;  Steele  v.  Culver,  158  Mo.  137,  59  S.  W. 
67 ;  Tew  V.  Henderson,  116  Ala.  545,  23 
South.  129;  Dodge  ▼.  WaUey,  22  Cal.  224, 
83  Am.  Dec.  63. 

[4]  No  error  was  committed  in  not  allow- 
ing appellants  to  show  in  contradlctlmi  of 
the  terms  of  their  deed  that  they  had  no 
title  in  fact  at  the  time  of  its  execution 
and  only  intended  to  convey  a  possessor;  in- 
terest They  set  up  no  cause  for  rdief  on 
account  of  fraud  or  mistake,  but  denied  the 
execution  of  the  deed.  The  court  could  have 
permitted  the  heirs  of  Brinson  to  l>e  made 
parties,  but  it  was  in  its  discretion  to  do 
so,  and  we  find  no  abuse  of  discretion  In  its 
refusal  to  bring  them  in  and  adjudicate  tbrir 
rights  or  appellees'  as  against  them.  Of 
cpurse  not  being  parties  to  the  salt  the  other 
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heirs  of  Brlnaon  are  In  no  wise  bound  by 
the  judgment  nor  thdr  dalm  of  title  In  any 
wise  affected,  ednce  the  court  refused  to  al- 
low them  made  parties  and  the  defendants 
the  right  to  show  that  they  were  only  tenants 
of  said  heirs,  who  were  the  true  owners. 
The  Judgment  Is  affirmed. 


PKRSON  T.  WILLIAMS.     (No.  134.) 
(Supreme  Court  of  Arkansas.    July  10,  1916.) 

1.  XAndlobd  and  Tenant  <g=»129(4)— Bbbach 
OF    Contbact^Damages— Measukk. 

Where  the  landlord  breaks  bis  lease  contract 
by  refuainK  to  deliver  poBseaaion  of  the  prem- 
ises, the  measure  of  the  tenant's  damages  is 
the  difference  between  the  reasonable  rental 
value  and  the  stipulated  rent  foi  tbe  premises, 
and  does  not  include  reasonable  profits  from  cul- 
tivation. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  f  j  453,  46S,  466 ;  Dec.  Dig, 
<S=129(4).] 

2.  Landlobo  ANn  Tenant  «=3l29(3)— Bbiach 
OF  CoNTBACT— Damages— Evidence. 

In  snch  case,  the  tenant  cannot  recover  any 
damages  in  the  absence  of  evidence  of  the  agreed 
rent;  there  being  then  no  evidence  to  show 
what  the  damages  were. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  IMg.  f §  452,  465,  466 ;  Dec.  Dig. 
«s>129(3).] 

Appeal  from  Circuit  Court,  Miller  CJouu- 
ty;  Geo.  R.  Haynie,  Judge. 

Action  by  J.  B.  Williams  against  Mrs.  G. 
W.  Person.  Judgment  for  plaintifF,  and 
defendant  appeals.  Affirmed,  on  condition 
that  remittitur  be  ffied,  otherwise  reversed 
and  remanded.  , 

Appellee  brought  this  suit  for  damages  for 
tbe  rental  value  of  certain  farm  lands  which 
he  was  denied  the  right  to  cultivate  during 
the  year  1915.  He  rented  different  tracts  of 
land  for  cultivation  during  1914,  on  the 
Candler  farm,  In  Miller  county,  at  a  stipulat- 
ed price  and  certain  new  ground  to  be  cleared 
by  him,  which  he  was  to  have  rent  free  for 
two  years. 

The  farm  was  sold  early  in  1914  to  appel- 
lant, and  the  testimony  is  sufficient  to  show 
that  she  had  notice  of  the  written  lease 
for  tbe  new  ground,  or  of  such  facts  aa 
should  have  put  her  on  Inquiry  that  would 
have  disclosed  the  lease,  which  was  not  re- 
corded. She  was  to  permit  the  tenants  <m 
the  place  for  the  year  1914  to  continue  the 
cultivation  of  the  lands  rented  from  her  gran- 
tor, and  did  so,  and  did  not,  in  fact,  know 
that  appellee  bad  a  lease  of  any  lands  for 
another  year.  On  account  of  the  overflow 
that  year,  appellee  was  not  able  to  pay  the 
rent  agreed  on  for  the  old  land  and  the  con- 
tract was  changed  from  "money  rent"  to 
"one-quarter  of  the  crop  produced." 

There  was  testimony  tending  to  show  that 
appellee  made  a  new  contract  with  appel- 
lant's agent  to  1914  for  the  old  land,  for 
191.5,   but  no   testimony  showing  the  price 


agreed  to  be  paid  for  the  rent  Qiereof.  No 
crop  was  raised  on  tbe  new  ground  in  the 
year  1914  on  account  of  the  overflow,  and 
only  some  of  It  was  plowed  once.  Tbe  rental 
value  of  such  land  was  shown  to  be  about 
one-half  that  of  the  old  land,  or  $3  per  acre. 

The  court  instructed  tbe  Jury,  over  appel- 
lant's objection,  that  if  it  found  appellee  was 
entitled  to  tbe  possession  of  any  of  said  lands 
for  the  year  1915,  it  would  find  for  him  a 
reasonable  rental  value  for  such  year  and 
refused  appellant's  requested  instruction  that 
the  damages  recoverable  "ate  tbe  reasonable 
rental  value  of  the  new  ground  In  the  condl* 
tlon  it  was  in  January,  1916,  and  the  differ- 
ence, if  any  has  been  proven,  between  tbe 
rental  price  and  the  reasonable  market  rental 
value  of  the  houses  and  60  acres  of  old  land, 
for  tbe  year  1915";  also  instruction  No.  7, 
telling  the  jury  that  they  could  only  find 
nominal  damages  for  the  refusal  to  allow  ap- 
pellee to  cultivate  tbe  old  land,  if  the  testi- 
mony showed  be  made  a  contract  therefor. 

From  the  Judgment  on  the  verdict  against 
her,  appellant  prosecutes  this  appeal. 

Henry  Moore,  Jr.,  of  Tcxarkana,  for  appel- 
lant. Webber  &  Webber,  of  Texarkana,  for 
appellee. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  contended  that  the  court 
erred  In  the  giving  of  and  refusing  to  give 
said  instructions,  and  the  contention  must  be 
sustained.    In  Rose  v.  Wynne,  tbe  court  said: 

"The  books  agree  that  in  an  action  by  a  lessee 
against  a  lessor  for  damages  for  refusal  or  fail- 
ure to  deliver  possession  of  the  demised  prem- 
ises the  general  rule  for  the  measure  of  dam- 
ages is  the  difference  between  the  rent  reserv- 
ed and  the  value  of  the  premises  for  the  term. 
If  the  value  of  the  premises  for  the  term  is  no 
greater  than  the  rent  which  the  tenant  has 
agreed  to  pay,  then  the  latter  is  not  substantial- 
ly injured,  and  can  in  general  recover  only  nom- 
inal damages,  though  the  landlord  without  just 
cause  refused  to  give  possession."  Rose  v. 
Wynne,  42  Ark.  261. 

"The  damage  plaintiff  was  entitled  to  recover 
was  the  difference  between  the  price  he  agreed 
to  pay  and  the  rental  value."  Andrews  v.  Mln- 
ter,  75  Ark.  590,  88  S.  W.  822. 

This  would  not  Include  probable  profits  of 
the  lessee  from  tbe  cultivation  of  the  demised 
land.  Thomas  v.  Croom,  102  Ark.  113,  143 
S.  W.  88.  There  was  no  testimony  tending 
to  show  the  price  agreed  to  be  paid  as  rent 
for  the  old  lands  for  the  year  1916,  even  if 
appellee  had  a  contract  for  them  for  that 
year  and  said  instruction  given  relative  to 
the  measure  of  damages  was  erroneous,  since 
the  suit  was  for  damages  for  refusal  to  give 
possession  of  both  the  old  and  tbe  new  land. 

A  specific  objection  was  made  to  said  in- 
struction, because  it  did  not  state  correctly 
the  rule  as  to  damages  for  the  old  land,  and 
tbe  court  refused  appellant's  said  instruc- 
tions, stating  the  rule  correctly. 

[2]  There  could  be  no  recovery  of  damages 
for  failure  to  give  possession  of  the  old  lands 
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for  the  year  1815,  because  there  was  no  tes- 
timony showing  any  damages  resulted.  It  Is 
undisputed  that  the  new  ground  was  not 
wotth  as  much  as  the  old  land  for  cultiva- 
tion ;  the  testimony  showing  the  value  there- 
of to  be  about  one-half,  or  $3,  per  acre.  No 
damages  being  shown  to  have  resulted  from 
the  failure .  to  deliver  possession  of  the  old 
lands,  the  verdict  of  the  Jury  should  not  have 
been  for  more  than  the  rental  value  of  the 
new  ground,  67  acres,  for  the  year  1915,  and 
If  a  remittitur  is  entered  within  15  days, 
reducing  the  Judgment  to  that  amount,  or 
$201,  the  Judgment  will  l>e  affirmed;  other- 
wise, for  the  errors  indicated,  the  Judgment 
is  reversed,  and  the  case  remanded  for  a 
new  trial 


ST.  LOUIS,  I.  M.  &  S.  RY.  CO.  v.  STATE. 
(No.  133.) 

(Supreme  Court  of  Arkansas.    July  10,  1916.) 

1.  Penalties  €=»16— Cboiinai.  Pbobeoution 
—"Public  Offense." 

Under  Kirby's  Dig.  |  1546,  providing  that  a 
public  offense  is  any  act  or  omission  for  which 
the  law  prescribes  a  punishment,  and  section 
2082,  providing  that  a  public  offense,  for  which 
the  only  punishment  is  a  fine,  may  be  prosecut- 
ed by  penal  action  in  the  name  of  the  state  or 
in  the  name  of  on  individual,  where  the  whole 
fine  is  given  to  the  individual,  and  that  pro- 
ceedings in  penal  actions  are  regulated  by  the 
practice  in  civil  actions,  statutory  penalties 
may  be  recovered  by  civil  or  criminal  actions, 
but  the  offense  is  no  less  a  public  offense. 

[Ed.  Note. — For  other  cases,  see  Penalties, 
Cent.  Dig.  |§  13,  15,  16;   Dec.  Dig.  <S=16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Offense.] 

2.  Railroads     i3=>254(6)   —  Regulation  — 
Blocking  Fboos — Penalties. 

Acts  1911,  p.  257,  providing  for  recovery  of 
a  penalty  of  a  fine  on  conviction  of  failing  to 
block  frogs,  is  a  penal  statute;  and  the  penalty 
is  properly  recoverable  in  criminal  proceedings 
by  prosecutions  under  informations  filed  by  the 
prosecuting  attorney  before  a  justice  of  the 
peace. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  772;    Dec.  Dig.  <&=>254(0).] 

3.  Statutes  ©=5241(1)— Construction  —  Pe- 
nal Actions. 

A  penal  statute  is  construed  strictly,  since 
courts  are  opposed  to  enforcement  of  penalties 
except  to  the  extent  necessary  to  secure  the 
manifest  object  of  their  infliction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §  322;   Dec.  Dig.  «=»24ia).] 

4i  Railkoads  «:=>254(4)  —  Regulation  — 
Blocking  Fboos— Separate  0ffen8es. 
Under  Acts  1911,  p.  257,  requiring  railroads 
to  block  frogs,  the  penalty  accrues  on  failure 
to  block  all  frogs,  and  but  one  penalty  can  be 
collected  in  one  county  to  the  date  of  beginning 
the  prosecution,  regardless  of  the  number  of 
frogs  left  unblocked. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  700;    Dee.  Dig,  <e=>254(4).] 

5.  Railroads     <©=>254(4)  —  Regulation  — 
Blocking  Proos — Separate  Offenses. 
Under  Acts  1911,  p.  207,  requiring  all  rail- 
roads to  block  frogs,  the  penalty  imposed  is  a 
continuing  one,  for  violation  of  which  prosecu- 


tion may  be  instituted  in  one  county  on  each 
day  that  the  offense  continues. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  j  769;    Dec.  Dig.  <S=3254(4).] 

Appeal  from  Circuit  Court,  Pope  (Jonnty; 
A.  B.  Priddy,  JuQge. 

Two  prosecutions  by  the  State  against  the 
St.  Louis,  Iron  Mountain  &  Southern  Rail- 
way Company  for  failure  to  place  adequate 
blocks  in  switch  frogs.  From  Judgments  of 
conviction  In  the  circuit  court  on  defendant's 
appeal  from  the  Justice  court,  the  defendant 
appeals.  The  cases  were  consolidated  for 
bearing.  Judgment  in  the  first  cause  af- 
firmed, and  in  the  second  reversed  and  the 
charge  dismissed. 

Thos.  B.  Pryor,  of  Ft  Smith,  and  W.  P. 
Strait,  of  Morrillton,  for  appellant  Wallace 
Davis,  Atty.  Gen.,  and  Hamilton  Moses,  Asst 
Atty.  Gen.,  for  the  Stat&  Hill,  Brizzolara 
&  Fltzhugh,  of  Ft.  Smith,  amid  curiae. 

HART,  J.  On  the  lOtb  day  of  August, 
1915,  the  prosecuting  attorney  filed  an  In- 
formation before  a  justice  of  the  peace  in 
Pope  county.  Ark.,  charging  that  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company  on  the  2d  day  of  August,  1915,  did 
unlawfully  fall,  neglect,  and  refuse  to  place 
and  maintain  blocks  of  sufficient  size  to  pre- 
vent employes  from  getting  their  feet  caught 
in  the  fifth  frog  east  of  the  icing  station  in 
the  yards  at  RusselMUe,  Ark.,  as  required 
by  section  1,  Act  261,  of  the  General  Acta  of 
1911. 

On  the  11th  day  of  August,  1915,  the  prose- 
cuting attorney  filed  another  information  be- 
fore a  justice  of  the  peace  in  Pope  county, 
charging  that  the  same  railroad  company  on 
the  3d  day  of  August,  1915,  failed,  neglected, 
and  refused  to  place  and  maintain  bloclvB  of 
sufficient  size  to  prevent  employ^  from  get- 
ting their  feet  caught  In  a  certain  frog,  be- 
ing the  second  frog  east  of  the  icing  station 
in  Ilusseliville,  Ark.,  as  required  by  section 
1,  Act  261,  of  the  Acts  of  1911.  The  defend- 
ant was  convicted  in  each  case  before  the 
Justice  of  the  peace  and  took  an  appeal  to 
the  circuit  court.  The  trial  in  the  drcuit 
court  again  resulted  In  the  conviction  of  the 
defendant  in  each  case,  and  from  the  Juds- 
ments  rendered  tlie  defendant  has  appealed 
to  this  court. 

The  cases  were  consolidated  here  for  the 
purpose  of  hearing.  The  Informations  were 
filed  by  the  prosecuting  attorney  under  Act 
261  of  the  Acts  of  1911.  The  act  reads  as 
follows: 

"i^ection  1.  That  any  comnany  owning  or  <^>- 
^■ating  any  railroad  in  this  state  shall  be  re- 
quired to  place  end  maintain  blocks  of  sufficient 
size  in  all  its  frogs  and  guard  roils  to  prevent 
employes  from  getting  their  feet  caught  therein. 

"Section  2.  Any  company,  owning  and  operat- 
ing any  railroad  in  this  state,  violating  the  pro- 
visions of  this  act  shall  be  liable  on  convictino       L,T 
to  a  penalty  of  a  fine  of  not  less  than  S25  foOQ^^ 
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each  separate  affaae."    General  Acts  of  1911, 
pages  257,  26& 

[1,2]  In  constnilDg  tlte  switch  light  stat- 
ute which  was  passed  at  the  same  session  of 
tbe  Legislature,  we  said: 

"The  act  creates  no  public  offense  and  aecord- 
ing  to  its  terns  aubjects  the  railroad  to  a  penal- 
ty to  be  recovered  by  civH  action  in  the  name  of 
the  state."  St  U,  I.  M.  &  S.  Ky.  Oo.  t. 
State,  107  Ark.  454,  155  S.  W.  517. 

So,  too,  In  Kansas  City,  etc..  By.  C!o.  v. 
State,  68  Ark.  136,  37  S.  TV.  1047,  In  con- 
struing the  statute  requiring  railroad  com- 
panies to  give  a  signal  for  public  road  cross- 
ings, the  court  said  that  the  act  created  no 
public  offense  and  that  the  proceedings  to 
collect  the  penalty  of  the  statute  were  In  the 
nature  of  a  civil  action.    Counsel  for  the  de- 
fendant claimed  that  these  decisions  are  de- 
cisive of  tbe  present  cases  and  in  effect  hold 
that  the  recovery  of  the  statutory  penalty 
must  be  In  an  action  of  a  dvil  instead  of  a 
criminal  natnre.   We  do  not  agree  with  coun- 
sel in  tills  contention.     In  those  cases,  the 
words,  "creates  no  pnblic  offense,"  were  used 
in  their  ordinary  acceptation  and  meant  that 
the  act  did  not   create  a  criminal   offense 
within  the  meaning  of  article  2,  section  8, 
of  our  Constitution,  which  provides  that  no 
person  shall  be  held  to  answer  a  criminal 
charge  unless  ou  the  presentment  or  indict- 
ment of  a  grand  jury,  except  in  certain  enu- 
merated cases.    This  is  shown  by  the  reason- 
ing of  the  court  in  the  case  of  Railway  Com- 
pany v.   State,  56  Ark.  166,  19  S.  W.  572, 
where  the  court  had  under  consideration  the 
section  of  the  statute  which  provides  a  pen- 
alty for  failure  of  a  railway  company  to  sig- 
nal at  a  highway  crossing.    Section  1546  of 
Kirby's  Digest,  which  is  a  part  of  our  Crim- 
inal Code,  provides  that  a  pubUc  offense  is 
any  act  or  omission  for  which  the  law  pre- 
scribes a  punishment    Section  2082  of  Kir- 
by's Digest,  which  is  also  a  part  of  oar  Crim- 
inal Code,  reads  as  follows: 

"A  public  offense,  of  which  the  only  punish- 
ment 18  a  fine,  may  be  prosecuted  by  a  penal  ac- 
tion in  the  name  of  the  state  of  Arkansas,  or  in 
tbe  name  of  an  individual  or  corporation,  where 
tbe  whole  fine  is  given  to  such  individual  or  cor- 
poration. Tbe  proceedings  in  penal  actions  are 
regulated  by  the  practice  in  civil  actions." 

So  It  Will  be  seen  that  under  our  Code  the 
recovery  of  statutory  penalties  may  be  by  ac- 
tions of  a  dTll  or  criminal  natnre,  as  the 
Legislature  may  direct  The  act  providing 
tbe  penalty  ft>r  the  fallnre  of  a  railroad  com- 
pany to  light  switches  contains  a  clause 
which  provides  in  express  terms  that  the  pen- 
alty shall  be  recovered  in  dvU  actions  in 
tbe  name  of  tbe  state.  St  L.,  I.  M.  &  S.  Ry. 
Co.  ▼.  State,  107  Ark.  450,  1C5  S.  W.  617. 
Tbhs  act  was  passed  at  the  same  session  of 
tbe  liBgislatnre  as  the  act  now  under  consid- 
eration. The  act  now  under  consideration 
does  not  provide  that  the  penalty  shall  be 
recovered  In  a  civil  action  in  tbe  name  of 
tbe  state.  Tbe  omission  la  significant  in  in- 
dicating that  It  was  the  Intention  of  tbe  Leg- 


islature that  the  penalty  under  the  frog  stat- 
ute should  be  recovered  by  criminal  proceed- 
ings. 

As  said  by  Mr.  Justice  Field  In  United 
States  V.  Chouteau,  102  U.  S.'  611,  26  L.  Bd. 
246: 

"Admitting  that  the  penalty  may  be  recovered 
in  a  civil  action  ns  well  as  by  a.  criminal  prose- 
cution, it  is  still  as  a  punishment  for  the  in- 
fraction of  the  law.  The  term  'penalty'  in- 
volves the  idea  of  punishment,  and  its  charac- 
ter is  not  changed  by  the. mode  in  which  it  is 
inflicted,  whether  by  a  civil  action  or  a  criminal 
prosecution.  •  •  •  To  hold  otherwise  would 
be  to  sacrifice  a  great  principle  to  the  mere  form 
of  procedure." 

The  penalty  provided  by  the  statute  Is  a 
punishment  that  the  state  inflicts  upon  the 
carrier  which  has  violated  the  protective 
measures  provided  by  the  statute.  The  stat- 
ute lb  express  terms  provides  that  the  com- 
pany violating  the  provisions  of  the  act 
shall  be  liable  on  conviction  to  a  penalty  of 
a  fine.  The  words  "fine,  penalty,  and  con- 
viction" convey  the  Idea  of  punishment  im- 
posed and  enforced  by  the  state  tor  a  crime 
or  offense  against  its  laws.  The  penalty  de- 
nounced by  the  statute  was  in  the  nature  of 
a  punishment  for  the  nonperformance  of  the 
acts  imposed  by  tbe  statute.  There  is  noth- 
ing in  tbe  language  used  which  indicates  that 
the  Legislature  intended  that  the  proceedings 
should  be  regulated  by  the  practice  in  civil 
actions.  This  the  Legislature  bad  the  t)ower 
to  do,  but  it  is  sufficient  to  say  that  it  has 
not  done  so.  It  is  manifest  that  the  Legis-. 
lature  intended  criminal  process  for  the  en- 
forcement of  the  penalty  prescribed  by  tbe 
act.  Tbe  prosecutions  were  begun  by  In- 
formations filed  by  tbe  prosecuting  attorney 
before  Justices  of  tbe  peace,  and,  as  tlie  pro- 
ceedings contemplated  by  tbe  statute  are 
criminal,  the  Justice  of  the  peace  had  juris- 
diction of  them  and  tbe  circuit  court  prop- 
erly so  held. 

[3-6]  It  is  next  contended  by  counsel  for 
the  defendant  that  bnt  one  penalty  can  be 
recovered  for  a  violation  of  the  provisions 
of  the  statute  in  each  county.  On  the  other 
band,  it  is  contended  by  counsel  for  tbe  state 
that  the  statute  contemplates  that  the  corpo- 
ration shall  be  liable  for  a  penalty  if  it  falls 
to  comply  with  the  act  at  each  and  every 
station  and  every  frog  at  said  station.  We 
do  not  agree  with  the  contention  of  counsel 
on  either  side  in  its  entirety.  Courts  have 
always  been  opposed  to  tbe  enforcement  of 
penalties  except  to  the  extent  necessary  to 
secure  the  manifest  object  of  their  infliction. 
For  this  reascHi  penal  statutes  are  construed 
strictly.  The  declared  purjiose  of  the  present 
statute  is  to  require  railroad  companies  to 
place  and  maintain  blocks  of  a  sufficient  size 
in  all  Its  frogs  and  guard  rails  to  protect 
employes  from  getting  their  feet  caught 
therein.  If  the  Legislature  bad  meant  to 
provide  that  the  penalty  should  be  imposed 
for  a  violation  of  each  and  every  frog  at  each 
and  every  station,  we  think  it  would  have 
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80  declared  In  express  terms.  Under  oar 
Cionstltutlon,  general  Jurisdiction  for  tbe 
trial  of  crimes  Is  vested  in  the  circuit  courts, 
and  It  is  through  the  medium  of  county  or- 
ganizations that  this  Jurisdiction  Is  exercis- 
ed. The  duty  of  the  railroad  is  to  place  and 
maintain  blocks  of  a  sufficient  size  in  all  its 
frogs  and  guard  rails,  and  the  penalty  ac- 
crues on  its  neglect  to  do  so.  It  is  not  in- 
creased by  the  increased  number  of  places  in 
which  it  neglects  ta  provide  them  in  each 
county.  The  failure  to  block  and  maintain 
blocks  at  any  and  all  of  its  frogs  constitutes 
but  one  ofTonse.  A  separate  penalty  does 
not  accrue  for  the  failure  to  place  and  main- 
tain blocks 'at  each  of  its  frogs.  Clark  v. 
Lisbon,  19  N.  H.  286.  To  illustrate,  if  the 
railroad  company  has  12  frogs  in  any  one 
county  and  fails  to  block  all  of  them,  this 
constitutes  but  one  offense.  If  it  fails  td 
block  one  of  them,  this  still  constitutes  an 
offense.  The  railroad  does  not  comply  with 
the  statute  by  blocking  a  part  of  its  frogs, 
but  it  must  block  all  of  them  and  a  failure 
to  block  any  or  all  of  them  constitutes  but 
one  offense.  It  would  not  do  (o  say,  bow- 
ever,  that  but  one  penalty  could  be  recover- 
ed ;  for  this  would  defeat  the  manifest  pur- 
pose of  the  statute.  The  railroad  could  de- 
feat the  purposes  of  the  statute  by  failing 
to  comply  with  It  and  paying  one  penalty 
therefor  in  each  county.  We  think  the  yen- 
alty  Is  a  continuing  one  in  the  sense  that  but 
one  penalty  can  be  recovered  in  each  county 
'under  the  statute  for  all  acts  committed 
prior  to  the  commencement  of  the  prosecu- 
tion. If  the  railroad  company  failed  to  con- 
struct and  maintain  blocks  in  its  frogs  as 
required  by  the  statute,  such  penalties  may 
be  recovered  as  often  as  there  are  failures 
to  comply  with  the  statute.  If,  after  the 
commencement  of  the  prosecution,  the  stat- 
ute is  again  violated,  another  penalty  may  be 
recovered  In  another  prosecution  commenced 
thereafter,  and  so  on  as  long  as  violations 
continue.  To  illustrate,  if  a  prosecution 
should  fce  instituted  on  the  10th  day  of  a 
month,  this  would  be  warning  to  the  rail- 
road company  of  an  intention  on  the  part  of 
the  state  to  enforce  the  statute,  and  tbe 
prosecuting  attorney  might  institute  a  pros- 
ecution each  day  thereafter  until  the  rail- 
road company  would  comply  with  the  stat- 
ute. 

This  construction  of  the  statute  Is  Jost 
and  reasonable  and  carries  out  the  intent 
of  the  Legislature.  Such  construction  will 
compel  railroad  companies  to  comply  with 
the  statute,  and  will  also  protect  them  from 
cumulative  penalties  by  not  allowing  prose- 
cuting attorneys  to  Institute  prosecutions 
fdr  a  ruinous  amount  of  penalties  at  one 
time.  This  construction  Is  in  accordance 
with  the  mle  laid  down  with  regard  to  the 
failure  to  light  switches  in  the  case  of  the 
St  L.,  I.  M.  &  8.  Ry.  Co.  v.  State,  107  Ark. 
450,  155  8.  W.  517.    See,  also,  K.  C,  M.  &  B. 


B.  Oo.  T.  X  J.  Spencer  et  aL,  72  Misa.  491, 
17  South.  168. 

In  case  No.  2080,  the  prosecution  was  com- 
menced on  August  10,  1915,  and  the  Judg- 
ment in  that  case  will  be  affirmed. 

The  information  in  No.  2061  was  not  filed 
until  the  11th  day  of  August,  1915,  bat  it 
charged  a  violation  of  the  statute  on  the  3d 
day  of  August,  1915.  This  was  prior  to  the 
commencement  of  the  first  prosecution  and 
could  not  be  done  under  the  rule  we  have 
laid  down  above. 

It  follows  that  the  Judgment  in  Mo.  2081 
will  be  reversed,  and  the  charge  contained 
in  it  against  the  defendant  dismissed. 


ABD  et  aL  v.  BOWIE  (PHILLIPS  &  FERGU- 
SON AGENCY,  Ganushee).    (No.  128.) 

(Supreme  Coart  of  Arkansas.    July  10,  1916l) 

1.  OABNiSHiaNT  «=352— Pbopebtt  Subjeci 
TO  Gabnibhment. 

Where  insurance  company  sent  draft  in  pay- 
ment of  defendant's  loss  to  its  agent  for  delivery 
to  defendant,  snch  draft  remained  the  property 
of  the  insurance  company  subject  to  reosll  until 
delivery  to  the  insured,  and  could  not  be  reached 
by  garnishee  proceedings  in  which  the  agent  was 
made  garnishee. 

(Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  K  25,  102,  104;   Dec.  Dig.  «=a52.] 

2.  Bills  ano  Notes  ®=»63— Necessity  ot 
Dklivkbt   to    CoMFUnrx    Nxgotiable    Iw- 

BTBTJUENT. 

Under  Uniform  Negotiable  Instruments  Law 
(Acts  1013,  p.  275)  i  16,  and  under  the  law 
merchant,  negotiable  Instruments  are  incom- 
plete and  revocable  until  delivery  is  made. 

[Ed.  Note. — £V)r  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  95-103 ;   Dec.  Dig.  <3=>63.] 

3.  Cabitcshuent  «=»162— Ownebship  of 
Pbofebty  in  Hands  or  Oarmishbk— Evi- 
dence. 

In  garnishment  proceedings  to  reach  a  draft 

gayable  to  defendant  for  insurance  loss,  the 
>ct  that  the  insurance  policy  was  in  the  name 
of  the  defendant's  wife  is  prima  facie  evidence 
that  she  and  not  the  defendant  is  entitled  to 
the  proceeds  of  such  draft 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  i  300;   Dec.  Dig.  «=>162.]  . 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  Dene  H.  Coleman,  Judge. 

Garnishment  proceedings  by  A.  Bovrie 
against  J.  U.  Ard  and  others,  defendants, 
and  Phillips  &  Ferguson  Agency  as  gar- 
nishee. From  a  Judgment  for  plaintiff,  gar- 
nishee api>eals.  Judgment  afilrmed  as  to  de- 
fendants, and  reversed  and  rendered  as  to 
garnishee. 

Phillips  &  Ferguson  Agency,  berelnafter 
for  convenience  called  Agency,  was  m.  cor- 
poration, located  at  Newport,  and  ivas 
agent  for  tbe  Oonnectlcat  Fire  Insurance 
Company.  As  such  agent,  on  tbe  applica- 
tion ot  one  J.  U.  Ard,  they  insured  in  tbe 
name  of  Alice  S.  Ard,  his  wife,  some  boose- 
bold  goods.  There  was  a  loss,  and  Ard,  act- 
ing as  agent  of  bis  wife,  adjusted  tbe 
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ter,  and  the  InaunuiGe  comiMuiy  smt  to  Its 
agency  a  draft  payable  to  J.  tJ.  Ard. 

Tbe  appellee,  Bowie,  filed  his  complaint 
against  J.  U.  Ard  in  the  Jackson  circuit 
court,  asking  Judgment  in  tbe  sum  of  $502.- 
84,  and  also  caused  a  writ  of  garnishment 
to  be  issued  directed  to  the  Agency,  while  it 
held  in  its  hands  the  draft  In  its  answer 
to  the  Interrogatories  tbe  Agency  stated  that 
it  was  not  Indebted  to  the  defendant  and 
bad  no  goods  or  moneys  in  its  hands  belong- 
ing to  him. 

On  the  trial  it  was  shown  that  tbe  Agency 
insured  the  property  as  that  of  J.  TJ.  Ard. 
The  Agency  books  showed  J.  U.  Ard  to  be 
the  insured  and  tbe  owner,  and  reports  that 
the  Agency  sent  tbe  company  showed  tbe 
same.  When  the  loss  occurred  it  was  re- 
ported to  the  company  as  tbe  loss  of  J.  V. 
Ard.  The  policy  was  written  in  the  name  of 
Alice  S.  Ard,  but  the  Agency  did  not  know 
that  such  was  the  case  imtil  the  instltntlon 
of  this  suit  The  name  of  Mrs.  Ard  appear- 
ing In  the  body  of  the  policy  instead  of  J. 
U.  Ard  was  a  mistake.  At  tbe  time  the 
Agency  wrote  the  policy  In  question  it  wrote 
also  another  policy  for  J.  U.  Ard  on  tbe 
same  property  for  cyclone  insurance.  The 
accounts  of  J.  U.  Ard  and  Alice  S.  Ard,  were 
kept  separately. 

A  witness  testified  tliat  she  was  the  derk 
In  the  office  of  tbe  Agency  at  the  time  the 
policy  was  issued.  She  wrote  a  policy  on 
the  bouse  in  the  name  of  Alice  S.  Ard,  and 
also,  through  mistake,  put  the  name  of  Alice 
S.  Ard  in  the  policy  insuring  the  household 
goods.  That  shonld  hare  been  In  tbe  name 
of  J.  U.  Ard  Instead  of  Alice  S.  Ard.  It  was 
tbe  purpose  of  the  Agency  at  tbe  time  to  in- 
sure the  household  goods  as  the  property  of 
J.  U.  Ard,  and  Mrs.  Ard's  name  was  written 
in  tbe  policy  through  mistake. 

Ard  testified  that  be  had  made  proof  of 
loss,  stating  that  the  property  was  bis,  and 
that  he  had  assessed  tbe  property  on  tbe 
tax  books  as  his  property.  He  further  testi- 
fied that  be  did  not  make  any  contention  as 
to  tbe  correctness  of  the  account  sued  on; 
that  bis  wife  was  the  owner  of  the  house- 
hold goods.  As  her  agent  be  instructed  the 
Agency  to  insure  tbe  bouse  and  tbe  house- 
hold goods.  Tbe  policy  was  made  payable 
to  bis  wife,  Alice  S.  Ard,  which  was  correct 
and  according  to  bis  understanding  with  the 
Agency.  The  policy  was  indorsed  on  the 
beck  as  being  the  policy  of  J.  U.  Ard.  He 
sometimes  assessed  the  personal  property  in 
his  name  and  sometimes  in  his  wife's  name. 
After  the  loss  be  adjusted  tbe  same  with  the 
Agency.  Mrs.  Ard  testified  that  the  proper- 
ty insured  and  on  which  the  loss  occurred 
and  for  which  the  draft  was  issued  was  her 
proper^. 

The  writ  of  garnishment  was  directed  to 
Phillips  ft  Ferguson  Agency,  a  corporation. 
The  draft  was  sent  by  tbe  In.surance  compa- 
ny to  the  Agency  after  tbe  service  of  the 
writ  of  garnishment,  to  be  delivered,  but  be- 


fore the  same  was  delivered  tbe  insarance 
company  ordered  tbe  draft  returned,  which 
was  done.  Neither  Ard  nor  Mrs.  Ard  were 
notified  that  tbe  Agency  had  the  draft,  and 
no  attempt  was  made  to  deliver  it  before  tbe 
same  was  recalled  by  the  insurance  compa- 
ny. Afterwards  the  Insurance  company  made 
another  draft  payable  to  the  Joint  orders  of 
J.  U.  Ard,  Alice  S.  Ard,  and  the  Farmers' 
Bank.  This  draft  was  sent  to  Stayton  & 
Stayton,  attorneys,  and  upon  tbe  execution 
of  a  bond  indemnifying  tbe  parties  in  in- 
terest the  draft  was  delivered  to  the  payees. 
Tbe  appellants  Ard  and  the  Agency  asked 
a  peremptory  instruction  in  favor  of  the 
Agency,  which  the  court  refused.  The  court 
directed  the  jury  to  return  a  verdict  in  fa- 
vor of  the  appellant  against  Ard,  and  tbe 
Agency,  as  garnishee,  and  this  appeal  has 
been  duly  prosecuted. 

Ii.  L.  Campbell,  of  Newport,  for  appellant 
Appellee,  pro  se. 

WOOD,  J.  (after  stating,  tbe  facts  as 
above).  The  appellants  do  not  challenge  tbe 
correctness  of  the  Judgment  against  Ard. 
Tbe  only  question  presented  by  this  appeal  is 
as  to  whether  or  not  a  Judgment,  under  the 
facts  above  disclosed,  should  have  been  ren- 
dered against  tbe  Agency  as  garnishee.  Tbe 
insurance  company  is  n<^  a  party  to  this  rec- 
ord. Neither  was  tbe  Agency  garnished  as 
the  agent  of  the  insurance  company.  The 
Agency  was  garnished  simply  as  a  corpora- 
tion. The  Judgment  against  the  Agency,  as 
garnishee,  was  erroneous  for  several  reasons: 

[1]  1.  In  tbe  first  place,  tbe  draft  was  sent 
to  the  Agency  to  be  delivered  and  was  held 
by  It  as  the  property  of  tbe  insurance  com- 
pany until  it  was  delivered.  It  was  never 
delivered  to  Ard,  and  until  delivery  took 
place  It  remained  the  property  of  tbe  insur- 
ance company  and  was  held  by  tbe  Agency 
as  the  property  of  the  company,  and  not  as 
tbe  property  of  Ard.  So  long  as  tbe  Agency 
held  tbe  draft  it  was  subject  to  recall  by 
tbe  insurance  company,  and  was  recalled  be- 
fore It  was  delivered  to  Ard.  The  Agency 
represented  the  company  and  not  Ard.  It 
owed  no  duty  to  Ard,  and  was  under  no  lia- 
bility to  him  for  the  amonnt  of  the  draft 
The  draft  could  not  become  Ard's  property 
until  It  was  delivered  to  him. 

[2]  Our  statute  to  make  uniform  the  law 
of  negotiable  instruments  provides: 

"Every  contract  or  a  negotiable  instrument 
is  incomplete  and  revocable  until  delivery  of  the 
instrament  for  the  purpose  of  giving  effect  there- 
to."   Act  81,  i  16,  Acts  of  1913. 

It  Is  the  general  rule  of  the  law  merchant 
that  delivery  is  necessary  for  the  completion 
of  commercial  paper.  7  Cyc.  083  et  seq.; 
Jones  V.  Jones,  23  Ark.  212;  German  Bank 
V.  De  Shon,  41  Ark.  331. 

Tbe  Agency  bad  not  notified  Ard  that  it 
held  the  draft  for  him,  and  tbe  insurance 
company,  by  sending  the  draft  to  Its  agent, 


ioogle 


1068 


187  SOUTHWESTERN  REPORTER 


(Ark. 


rather  than  mailing  It  direct  to  Ard,  indicat- 
ed an  intention  to  retain  control  over  the 
same  until  it  was  transferred  by  manual  de- 
livery to  Ard. 

2.  As  the  Agency  was  not  Indebted  to  the 
appellee  Ard,  the  defendant  in  the  original 
suit,  and  did  not  have  In  Its  hands  any  money 
or  property  belonging  to  the  debtor  Ard, 
garnishment  proceedings  could  not  be  main- 
tained against  the  Agency, 

In  Graf  v.  Wilson,  62  Or.  476,  126  Pac. 
1005,  Ann.  Gas.  19140.  462,  it  Is  said: 

"The  general  rule  is  that  the  creditor  has  no 
greater  rights  against  the  gamisliee  than  the 
defendant  had  before  the  writ  was  served ;  that 
he  steps  into  the  shoes  of  the  defendant  and 
prosecutes  for  him  in  order  that  the  credit  or 
property  of  the  latter  may  be  subjected  to  the 
payment  of  such  judgment  as  may  bq  obtained 
against  him." 

And  it  is  further  said  in  that  case: 
"It  is  not  a  decisive  test,  though  a  usual  one, 
that  the  principal  defendant  be  able  to  maintain 
an  action  or  suit  against  the  garnishee,  in  order 
for  garnishment  to  he." 

Here  the  draft  evidenced  an  Indebtedness 
of  the  Insurance  company  to  Ard,  and  not 
an  indebtedness  of  its  agent,  the  Phillips  & 
Ferguson  Agency.  The  PhlUips  &  Ferguson 
Agency  was  a  separate  corporation,  and,  as 
we  have  seen,  was  not  even  garnished  as  the 
agent  of  the  insurance  company.  See  St.  Ij, 
S.  W.  Ry.  Co.  V.  Gate  City  Grain  Co.,  70  Ark. 
10,  65  S.  W.  706.  See,  also;  case  note  2  to 
Mayo  et  al.  v.  Milwaukee  Amusement  Co., 
36  L.  R.  A.  661. 

\3]  3.  The  policy  covering  the  loss  for 
which  the  draft  was  made  was  in  the  name 
of  Mrs.  Ard,  and  this  was  at  least  prima  fa- 
de sufficient  to  show  tttat  Mrs.  Ard  was  en- 
titled to  the  proceeds  of  the  draft.  Such 
being  the  facts  disclosed  by  the  record,  the 
court  was  certainly  Justified  in  holding  that 
the  draft  was  not  subject  to  garnishment  in 
the  hands  of  the  appellant  Phillips  &  Fergu- 
son Agency. 

The  court  therefore  erred  in  not  granting 
appellant  Phillips  &  Ferguson  Agency's 
prayer  for  Judgment  in  its  favor.  The  judg- 
ment therefore  will  be  reversed  as  to  the 
appellant  Phillips  &  Ferguson  Agency,  and 
Judgment  entered  in  its  favor. 

The  Judgment  against  appellant  Ard  is 
affirmed. 


G.  W.  JONES  LrMBER  CO.  et  al.  v.  WTSAR- 
KANA  LUMBER  CO.  et  al.    (So.  103.) 

(Supreme  Court  of  Arkansas.    July  3,  1916.) 

1.    CORPOBATIONS  ®=>318— SUIT  BETWEEN  COB- 

poKATioNS  wiTn  Intebloceino  Dibecto- 

BATEB. 

That  two  corporations  have  directors  or 
other  officers  in  common  does  not  of  itself  pre- 
vent one  from  maintaining  en  action  at  law 
against  the  other. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §S  1363,  1364;    Dec.  Dig.  «=9318.] 


2.  CoBPOKATiOTTS  ®=»52a—JDDOKKRr— Valid- 
ity—Fbaud. 
Judgment  rendered  in  an  action  by  one  cor- 
poration against  another,  the  directorates  being 
interlocking,  is  valid  if  free  frran  fraudulent 
conduct  on  the  part  of  the  officers  who  procured 
the  judgment. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §|  2035,  2099,  2113;    Dec  Dig.  «=> 

8.  Cobpobations  €=»1— Natube. 

A  corporation  is  an  entity  separate  and 
distinct  from  its  stockholders  and  from  other 
corporations  with  which  it  may  be  connected. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  |{  1,  3-6;   Dec  Dig.  <g=»l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Corporation.] 

4.  Corporations  4=>G13— Judgment— Col- 
lateral Attack  —  Fraud  ih  Pbocukiso 
judqkent. 

In  suit  to  wind  up  a  corporation  and  obtain 
satisfaction  of  a  judgment  due  complainant 
corporation,  which  owned  657  out  of  1,000 
shares  of  defendant  corporation,  where  ample 
notice  of  suit  for  the  prior  judgment  was  given 
to  holder  of  170  shares,  who  was  more  or  less 
associated  with  the  holder  of  30  shares,  and  the 
latter  heard  of  the  judgment  shortly  after  ren- 
dition but  took  no  steps  to  set  it  aside,  be  could 
not  attack  it  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2436-2444;   Dec  Dig.  i^=>615.] 

5.  Cobpobations  €=3»174— Rights  of  Mikobi- 

XT   STOCBaiOLDEBS. 

The  relative  rights  of  majority  and  minority 
stockholders  must  be  measured  by  the  charter 
and  by-laws. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  649-652;    Dec.  Dig.  <S=3l74.] 

6.  Corporations  <S=»55— Rights  of  Mimobtit 

Stockholders. 
Majority  stockholders  may  impose  ui>on  the 
minority    additional    by-laws    not    inconsistent 
with  the  charter. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §  152;    Dec.  Dig.  <S=55.] 

7.  Cobpobations  ®=> ISO— Rights  of  Mixobi- 

ty  Stockholders. 
Majority  stockholders  may  not  cause  the 
corporation  to  pay  gratuities,  unauthorized  by 
by-laws  or  charter,  to  one  of  their  number, 
whether  or  not  such  payment  is  for  valuable 
services  rendered. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  695-701;   Dec  Dig.  «=»1S6.] 

8.  Judgment  iS=>701— Conclusiveness— Par- 
ties Concluded. 

A  judgment  against  a  corporation  for  a  third 
party  for  money  advanced  for  salary  of  the  cor^ 
|)oration's  president  is  not,  as  between  the  prrsi- 
dent  and  the  corporation,  res  judicata  of  tiie 
right  of  the  president  to  retain  the  salary. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  f  1226;    Dec  Dig.  <8=>701.] 

9.  Corporations  «=312(1)— OrFiCEss — Llh- 
bihtt  roB  Cobpobatb  Funds. 

A  corporation  officer  is  a  trustee  for  the  cor- 
poration as  to  its  funds  received  by  him  without 
right 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent.  Dig.  f!  1876-1378,  1390,  1382 ;  Det  Dig- 
«=312(1).] 

10.  Costs  <S=»98— Auditing  Books  of  Co«- 
fobation. 

Where  the  items  in  a  suit  against  a  <:orpors- 
tion  were  res  judicata  so  that  there  was  no 
necessity  for  examination  of  its  books,  and  an 
examination  showed  no  impropriet?  in  manner 
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of  keepiitK  the  books,  expenses  of  examlnadon 
were  taxable  against  mterveaer  cauainf  it  to  be 
made. 

FEd.  Note. — ror  other  cases,  see  Costs,  Cent 
Dig.  I  383 ;    Dec.  Dig.  €=>98.] 

11.  COBPOBATIONS  ®=3l81ft)  —  HlOHT  OF 

Stockholdeb  to  BJxauine  Books. 
A  stockholder  may  have  an  examination  of 
the  corporation  books  made  only  at  the  corpora- 
tion's office,  and  cannot  require  removal  of  the 
books  from  the  office  to  some  other  place. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  «74,  676,  677;  Dec  Dig.  «=» 
181(1).] 

12.  Costs     «s>13— Eqt7itt— Dibcbbxion     or 

ClI.\NCEIXOB. 

The  matter  of  costs  is  within  the  sound  dis- 
cretion of  the  chancellor. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
D«.  M  21,  25;    Dec.  Dig.  (3=>13.] 

13.  Costs     «=s13— Eqttity— Discbetion     or 

ClIANCELXrOB. 

It  was  an  abuse  of  discretion  for  chancellor 
to  tax  a  large  unnecessary  exiwnse  of  auditing 
corporation  books  against  parties  who  gave  no 
cause  for  it. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  «  21,  25 ;  Dec.  Dig.  <8=>13.] 

Wood^J.,  dissenting  in  part 

Aiv)eal  from  Craighead  Chancery  Court; 
Cbas.  D.  Friereon,  Chancellor. 

Suit  by  the  6.  W.  Jones  Lumber  Company 
and  another  against  the  Wisaxkana  Lumber 
Company,  in  which  L.  J.  Nash  intervened. 
From  the  decree,  plaintiffs  appeal,  and  in- 
tervener takes  cross-appeal.  Reversed  and 
remanded,  with  directions. 

Mann,  Bussey  &  Mann,  of  Forrest  City,  for 
appellants.  Lamb,  Tumey  &  Sloan,  of  Jones- 
t>oro,  for  appellee. 

Mcculloch,  C.  J.  The  Wlsarkana  Lum- 
ber Company  is  a  corporation  organized  un- 
der the  laws  of  the  state  of  Wisconsin,  but 
Its  assets  have  always  been  situated  in 
Craighead  county.  Ark.,  where  it  constructed 
and  operated  a  largei  lumber  manufacturing 
plant  and  where  a  large  body  of  timber  lands 
owned  by  it  is  situated.  It  was  organized 
with  a  capital  stock  of  $100,000,  divided  into 
1,000  shares  of  the  par  value  of  $100  per 
share,  of  which  the  O.  W.  Jones  Lumber 
Company,  another  Wisconsin  corporation, 
owned  657  shares,  O.  V.  Nash  200  shares,  C. 
L.  Storrs  100  shares,  and  B.  C.  Wettlaufer 
40  shares,  and  the  other  i^hares  were  held  by 
three  individuals  merely  for  the  purpose  of 
qaalifylng  them  as  officers  of  the  corporation, 
one  of  whom  was  G.  W.  Jones,  who  was 
made  president  of  this  corporation,  and  who 
was  also  the  president  and  principal  stock- 
ttolder  of  the  G.  W.  Jones  Lumber  Company. 

The  promoters  of  the  corporation  were  G. 
"W.  Jones  and  G.  V.  Nash,  who  conceived  the 
idea  of  purchasing  a  large  body  of  timber 
lands  somewhere  in  the  South  and  establish- 
ing a  mill  and  lumber  business.  Nash  came 
Soath  in  search  of  timber  land,  and  finally 
located  a  large  tract  In  Craighead  county, 
and  upon  his  recommendation  the  lands  werB 


purchased  by  the  O.  W.  Jones  Ltunber  Com- 
pany, and  upon  the  organization  of  the  Wis- 
aikana  Lumber  Company  the  lands  were  con- 
veyed to  the  latter.  That  occurred  early  In 
the  year  1905,  and  a  mill  was  built  at  Net- 
tleton,  Craighead  county,  Ark.,  and  the  man- 
ufacturing business  was  begun.  G.  V.  Nash 
was  elected  treasurer  and  general  manager 
of  the  corporation  and  was  put  actively  in 
charge  of  its  business  at  Nettleton.  He  con- 
tinned  to  act  in  that  capacity  until  the  year 
1009,  when  some  difference  arose  between 
him  and  Q.  W.  Jones,  when  he  resigned  as 
manager  and  another  was  put  In  his  place. 
He  continued  to  be  treasurer  of  the  company 
for  about  a  year  thereafter,  but  ceased  to 
have  any  actual  control  over  the  affairs  of 
the  corporation.  He  sold  170  shares  of  his 
stock  to  the  F.  Kiech  Manufacturing  Com- 
pany, a  corporation  controlled  by  bis  broth- 
er-in-law and  doing  business  in  Craighead 
county,  and  he  sold  the  remaining  30  shares 
to  bis  brother,  L.  J.  Nash,  who  is  one  of  the 
appellees. 

On  October  10,  1911,  a  suit  was  instituted 
in  the  chancery  court  of  Craighead  county 
by  the  Bank  of  Nettleton  (a  banking  corpora- 
tion controlled  by  the  stockholders  of  the  F. 
Kiech  Manufacturing  Company),  the  F.  Kiech 
Manufacturing  Company,  and  the  administra- 
tor of  F.  Kiech,  deceased,  and  G.  V.  and  Ik 
J.  Nash  against  the  Wlsarkana  Lumber  Com- 
pany and  the  stockholders  and  directors,  al- 
leging that  the  Wlsarkana  Lumber  Company 
was  insolvent,  and  asking  that  its  affairs  be 
wound  up  and  that  a  debt  to  the  Bank  of 
Nettleton  be  paid  out  of  the  assets.  Pursu- 
ant to  the  prayer  of  the  complaint,  a  receiver 
was  appointed  and  placed  in  charge  of  the 
assets  of  the  Wlsarkana  Lumber  Company, 
but  subsequently  an  agreement  was  reached 
between  all  of  the  interested  parties  whereby 
the  suit  was  withdrawn  and  the  receiver  dis- 
cbai^ed. 

It  appears  from  the  testimony  in  the  pres- 
ent case  that  from  the  time  G.  V.  Nash  sev- 
ered his  connection  with  the  Wlsarkana 
Lumber  Company,  the  parties  in  Interest, 
that  is  to  say,  the  Klech's  and  the  Nash's  on 
one  side  and  Jones  on  tbe  other,  dealt  with 
each  other  at  arms'  length  and  to  some  ex- 
tent in  antagonism  to  each  other's  interest, 
though  their  relations  were  not  altogether 
unfriendly.  The  business  of  the  G.  W.  Jones 
Lumber  Company  liad  been  continued  at  the 
place  of  its  domicile,  Appleton,  \vis.,  and  it 
acted  as  sales  agent  for  the  Wlsarkana  Lum- 
ber Company  and  made  sales  of  the  lumber 
produced  at  the  Nettleton  mill.  It  also  ad- 
vanced money  from  time  to  time  for  the  Wls- 
arkana Lumber  Company  and  guaranteed  its 
credit;  and  in  August,  1912,  an  action  at  law 
was  commenced  by  the  G.  W.  Jones  Lumber 
Company  against  the  Wlsarkana  Lumber 
Company  in  the  circuit  court  of  Craighead 
county  for  the  recovery  of  an  amount  of  an 
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accoTiiit  alleged  to  be  dne  In  the  snm  of  $4S,- 
560.79.  The  suit  was  instituted  at  the  In- 
stance of  G.  W.  Jones,  as  president  of  the 
G.  W.  Jones  Lumber  Company.  Said  ac- 
count, which  was  the  subject-matter  of  that 
suit,  coyered  all  the  transactions  between  the 
two  corporations  and  showed  a  balance  in 
the  sum  above  named  to  the  G.  W.  Jones 
Lumber  Company.  Judgment  by  default  was 
rendered  In  the  circuit  court  in  f&vor  of  the 
G.  W.  Jones  Lumber  Company  for  the  full 
amount  of  the  account  on  September  11, 
1912,  and  on  January  8,  1913,  the  O.  W. 
Jones  Lumber  Company  and  G.  W.  Jones 
commenced  the  present  suit  In  the  chancery 
court  of  Craighead  county  against  the  Wis- 
arkana  Lumber  Company  for  the  purpose  of 
winding  up  the  affairs  of  the  corporation  and 
obtaining  satisfaction  of  the  Judgment  debt 
due  to  the  G.  W.  Jones  Lumber  Company. 

The  stock  of  the  F.  Kiedi  Manufacturing 
Company  was  then  assigned  to  L.  J.  Nash  and 
he  inteirened  in  the  case  to  protect  his  rights 
as  holder  of  that  stock,  as  well  as  the  30 
shares  which  he  had  purchased  from  his 
brother,  G.  Y.  Nash.  In  the  intervention 
plea  of  L.  J.  Nash,  he  attacked  the  validity 
of  the  Judgment  .rendered  In  favor  of  the  G. 
W.  Jones  Lumber  Company,  and  also  of  a 
nnmber  of  the  items  embraced  in  the  account 
of  that  company  against  the  Wisarkana 
Lumber  Company.  At  the  instance  of  the 
intervener,  L.  J.  Nash,  the  court  appointed 
an  expert  accountant  as  special  master  to 
examine  the  books  and  check  up  the  accounts 
of  the  Wisarkana  Lumber  Company  and 
make  report  The  master  made  an  elaborate 
report,  with  findings  favorable  to  the  G.  W. 
Jones  Lumber  Company,  and  exceptions 
thereto  were .  filed  by  the  intervener,  some 
of  which  were  sustained  and  others  over- 
ruled. The  exceptions  covered  items  aggre- 
gating the  sum  of  $11,627.02,  and  the  court 
sustained  the  exceptions  concerning  four  of 
the  items  aggregating  $9,764.75  and  struck 
those  items  from  the  account.  The  court  al- 
so decreed  payment  of  the  costs  of  the  liti- 
gation as  follows: 

"That  the  plaintiff,  G.  W.  Jones  Lumber  Com- 
pany, pay  one-half  of  the  costs,  and  that  the 
Wisarkana  Lumber  Company  pay  one-quarter 
of  the  costs  and  that  the  intervener,  L.  J.  Nash, 
pay  one-quarter  of  the  costs,  •  •  •  and  that 
the  said  costs  include  the  charge  of  the  special 
master.  Homer  K.  Jones,  ^,137.45." 

Flalntlfrs  G.  W.  Jones  and  G.  W.  Jones 
Lumber  Company  appealed  from  so  much  of 
the  decree  as  was  against  them,  and  the  In- 
tervener, L.  J.  Nash,  cross-appealed. 

The  first  Question  presented  concerns  the 
validity  of  the  Judgment  rendered  in  favor 
of  G.  W.  Jones  Lumber  Company  against  the 
Wisarkana  Lumber  Company,  for  If  that 
Judgment  was  valid  It  constituted  an  adjudi- 
cation of  all  the  matters  in  controversy 
therein  between  the  two  parties  to  that  suit, 
and  this  embraced  all  of  the  items  covered 
by  the  exceptions,  except  one  involving  the 
sum  of  $3,000  which  will  be  dl&cussed  later. 


AH  of  the  other  Items  were  charges  of  the 
G.  W.  Jones  Lumber  Company  against  the 
Wisarkana  Lumber  Company,  and,  of  course, 
if  the  Judgment  had  any  validity  at  all  it 
constituted  a  final  adjudication  between  the 
parties. 

[1, 2]  It  Is  not  contended  that  the  proceed- 
ings were  not  conducted  in  accordance  with 
the  statutes  with  respect  to  the  issuance  and 
service  of  process  and  the  rendition  of  the 
Judgment;  but  it  is  argued  that  the  fact 
that  Q.  W.  Jones  was  presisdent  of  both 
corporations,  and  instigated  the  litigation, 
makes  the  Judgment  voidable  at  the  instance 
of  the  minority  stodtholders  of  the  Wisar- 
kana Lumber  Company.  This  contention 
presents  the  question  whether  or  not  one  of 
two  corporations  having  what  Is  termed  in- 
terlocking directors  or  ofilcers  can  maintain 
an  action  at  law  against  the  other.  The  au- 
thorities on  that  point  hold  squarely  that  the 
fact  that  the  two  corporations  have  directors 
or  other  officers  in  common  does  not  of  it- 
self prevent  one  from  maintaining  an  action 
at  law  against  the  other,  and  that  'a  Judg- 
ment rendered  in  such  an  action  is  valid  if 
free  from  fraudulent  conduct  on  the  part  of 
the  officers  who  procured  the  Judgment. 

[3]  In  Joyce  on  Actions  By  and  Against 
Corporations  (section  226),  the  role  Is  stated 
as  follows: 

"Although  there  is  a  commingling  of  officers 
of  two  corporations,  aa  when  some  of  the  direc- 
tors of  one  corporation  are  directors  of  another, 
still  it  does  not  prevent  them  trom  being  distinct 
corporations,  with  a  right  to  contract  with  each 
other  in  their  corporate  capacitiea,  and  to  sue 
and  be  sued  by  each  other  in  regard  to  such  con- 
tracts, where  the  relations  of  the  parties  have 
not  been  abused.  The  fact  that  the  stockholders 
of  two  separately  chartered  corporatioiis  are 
identical,  that  one  owns  shares  in  another,  and 
that  they  have  mutual  dealings,  will  not,  as  a 
general  rule,  merge  them  into  one  corporation 
or  prevent  the  enforcement  against  the  utBolrent 
estate  of  the  one  of  an  otherwise  valid  claim 
of  the  other.  It  is  an  elementary  and  funda- 
mental principle  that  a  corporation  is  an  entity 
separate  and  distinct  from  its  stockholders  and 
from  other  corporations  with  which  it  may  be 
connected." 

Substantially  the  same  rule  Is  stated  la 
another  text-book  on  the  subject.  Spelling's 
CX>rporate  Management,  |  300.  T^e  text  finds 
support  in  the  decision  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Leaven- 
worth V.  C.,  R.  L  &  P.  Ry.  Co.,  134  U.  S.  6«^ 
10  Sup.  Gt.  706,  33  L.  Ed.  1064,  where  it  is 
held  that  the  trust  relation  between  two  cor- 
porations did  not  prevent  one  from  suing 
the  other  when  there  was  no  collaslon  or 
fraud  in  fact 

[4]  This  brings  us  to  the  question  whether 
or  not  there  was  any  actual  fraud  in  the  pro- 
curement of  the  Judgment  When  the  action 
at  law  was  Instituted,  F.  Kiech  Manufactur- 
ing Company  and  L.  J.  Nash  were  the  only 
two  holders  of  stock  which  were  antagonis- 
tic to  the  Jones  interest  F.  Kiech  Mann- 
factnring  Company  was  located  in  Crals- 
head  county  and  was,  represented  by  attor- 
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neys  who  wei«  members  of  the  bar  at  the 
dty  of  Jonesboro,  where  the  action  was  pend- 
ing. They  were  apprised  of  the  pendency  of 
the  litigation  and  applied  to  the  attorneys 
for  the  plaintiff  for  a  statement  of  the  ac- 
count, which  was  furnished  them ;  and  every 
opportunity  was  given  to  them  to  consider 
whether  or  not  a  defense  should  be  offered 
for  the  F.  Klech  Manufacturing  Ck>mpany. 
After  consideration,  those  attorneys  reached 
the  conclusion  that  no  defense  should  be 
made  by  their  client,  and  so  notified  the  at- 
torneys for  the  plaintiff,  who  then  asked  the 
court  for  a  Judgment  by  default,  which  was 
rendered.  L.  J.  Nash  is  a  lawyer  and  re- 
sided in  Wisconsin.  He  had  been  practic- 
ing law  (here  for  a  great  many  years,  and 
had  ueen  on  terms  of  Intimacy  with  G.  W. 
Jones,  and  for  many  years  had  been  the  at- 
torney for  Jones  and  the  Q.  W.  Jones  Lnmr 
ber  Company. 

Nash  and  Jones  had  liad  ctmsiderable  cor- 
respondence about  diq>osing  of  the  assets 
of  the  WIsarkana  Lumber  Company,  but 
there  was  no  evidence  tltat  Nash  received 
any  information  concerning  the  pendency  of 
the  suit  at  Jonesboro  untU  September  7,  1912, 
when  he  addressed  a  letter  to  G.  W.  Jones  at 
the  office  of  the  Q.  W.  Jones  Lumber  Compa- 
ny in  Appleton,  making  Inquiry  about  the 
suit  pending  at  Jonestwro,  and  also  about 
the  affairs  of  the  corporation,  whether  It 
was  insolvent  or  not,  etc.  Jones  was  absent 
at  the  time,  but  some  one  in  his  office  an- 
swered the  letter,  stating  that  Mr.  Jones  was 
absent,  and  that  his  attention  would  be  call- 
ed to  the  matter  on  his  return.  It  aivpears 
that  Jones  was  then  in  Arkansas,  and  the 
Judgment  was  rendered  before  his  return, 
and,  when  Nash  heard  a  day  or  two  later 
that  Judgment  had  been  rendered,  he  pro- 
tested against  it  but  took  no  steps  then  to- 
wards having  the  judgment  set  aside.  The 
antagonism  between  the  parties  grew  more 
and  more  acute  until  it  probably  culminated 
In  the  present  litigation. 

We  do  not  think  that  the  testimony  sap- 
ports  a  charge  of  fraud  in 'the  procurement 
of  the  judgment.  All  of  the  items  of  the  ac- 
count sued  on  were  disclosed  by  statements 
that  were  furnished  by  the  G.  W.  Jones  Lum- 
ber Company  to  the  WIsarkana  Lumber  Com- 
pany from  time  to  time,  and  any  stockholder 
had  the  opportunity  to  know  what  was  em- 
braced therein.  Those  accounts  became  ac- 
connta'  stated,  within  the  meaning  of  the 
law,  and  it  is  doubtful  whether  a  defense 
against  any  of  the  items  could  have  been  suc- 
cessfully made.  There  is  no  evidence  what- 
ever that  G.  W.  Jones  intended  to  conceal 
the  Institution  and  pendency  of  the  suit  in 
the  circuit  court  of  Craighead  county.  On 
the  contrary,  the  indications  are  that  be  in- 
stituted the  suit  openly,  and  that  the  pend- 
ency of  the  suit  came  to  the  knowledge  of 
the  stockholders  most  interested  on  the  oth- 
er side,  namely,  the  F.  Kiech  Manufacturing 


Company.  That  concern  was  operated  by 
men  there  In  the  same  county,  and  with 
attorneys  practicing  at  the  bar  who  would 
likely  take  notice  of  any  litigation  which 
affected  the  rights  of  their  clients.  The  cor- 
respondence between  the  attorneys,  which  is 
set  out,  showed  that  the  attorneys  for  the 
respective  i>arties  dealt  with  each  other  in 
tlie  most  courteous  way,  without  any  effort 
to  cut  off  any  right  to  present  a  defense, 
and  that  not  until  the  attorneys  for  the  F. 
Klech  Manufacturing  Company  had  declined 
to  make  defense  for  their  client  was  there 
any  effort  to  secure  a  Judgment  by  default. 
The  attorneys  for  the  plaintiff  in  that  action 
doubtless  assumed,  as  they  had  the  right  to 
do,  that,  if  one  of  the  antagonistic  stock- 
holders was  Informed  as  to  the  pendency  of 
the  suit,  the  information  would  be  conveyed 
also  to  the  other  one.  It  is  significant  that 
both  of  those  stockholders  were  purchasers 
from  G.  V.  Nash,  a  brother  of  the  intervener, 
and  that  when  the  intervener  was  preparing 
to  appear  in  this  action  he  secured  a  trans- 
fer of  the  stock  of  the  F.  Klech  Manufactur- 
ing Company  to  him,  solely  for  the  purpose 
of  giving  him  additional  status  in  this  litiga- 
tion as  a  large  stockholder.  The  proof 
shows  that  it  was  transferred  to  him  merely 
for  the  purpose  of  bringing  It  into  this  liti- 
gation and  for  no  other  purpose.  Under 
those  circumstances  we  are  unwllUng  to  say 
that  there  was  any  fraudulent  conduct  on 
the  part  of  G.  W.  Jones  which  rendered  the 
Judgment  voidable. 

Now,  this  settles  the  controversy  concern- 
ing all  the  items  except  the  Item  of  $3,000 
referred  to  above,  wiiicb  was  the  salary  of 
G.  W.  Jones  as  president  of  the  WIsarkana 
Lumber  Company.  In  the  year  1911,  after 
G.  V.  Nash  severed  his  connection  with  the 
corporation,  the  board  of  directors  mot  and 
allowed  6.  W.  Jones  a  salary  of  $3,000  for 
the  period  of  six  years  prior  to  that  time. 
So  far  as  is  disclosed  by  the  evidence  in  this 
case,  there  was  no  by-law  authorizing  the 
payment  of  salary  to  the  president,  nor  had 
there  been  any  contract  with  respect  to  such 
a  charge.  The  evidence  shows  that  Jones 
acted  as  president  during  all  the  time,  and 
that  he  made  frequent  trips  to  Arkansas, 
and  In  other  ways  gave  attention  to  the  busi- 
ness of  the  corporation.  The  evidence  is  suf- 
ficient, in  other  words,  to  warrant  a  finding 
that  G.  W.  Jones  earned  that  sum  of  money 
by  services  rendered  to  the  corporation,  but 
that  Is  not  the  true  test,  we  think,  of  the 
right  to  collect  the  salary  under  the  clrciun- 
Etances  shown  in  this  case. 

[t-7]  The  relative  rights  of  majority  and 
minority  stockholders  must  be  measured  by 
the  charter  and  by-laws  of  a  corporation,  and 
minority  stockholders  had  a  right  to  look 
to  the  courts  for  protection  from  a  violation 
of  their  rights.  The  majority  have  the  right 
to  impose  upon  the  minority  additional  by-     ,,.  . 

laws  not  Inconsistent  with  the  charter,  but    -.OOQIC 
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tbey  have  no  right  to  pay  gratuities  to  one 
of  their  number.  If  the  by-laws  had  been 
amended  so  as  to  authorize  the  payment  of 
a  salary  to  the  president,  then  it  would  have 
been  competent  to  pay  Mr.  Jones  the  salary 
thereafter  earned  under  the  by-laws;  but  it 
does  not  appear  that  this  payment  was  made 
pursuant  to  any  by-law.  It  was  merely  vot- 
ed to  him  as  a  back  salary  for  services  al- 
ready rendered.  The  minority  stockholders 
had  the  right  to  assume,  in  the  absence  of  a 
by-law  or  contract,  that  no  salary  would  be 
paid,  and  the  attempt  of  the  majority  to  vote 
a  salary  to  the  president  for  past  services 
was  a  distinct  violation  of  the  rights  of  the 
minority. 

[8,9]  This  item  was  credited  to  G.  W. 
Jones  on  the  books  of  the  6.  W.  Jones  Lium- 
ber  Company,  and  a  corresponding  charge 
was  made  against  the  Wisarkana  IJumber 
Company.  In  this  way  the  G.  W.  Jones  Lnm- 
ber  Company  advanced  the  money  for  the 
Wisarkana  Lumber  Company  and  paid  it 
over  to  Jones.  So  far  as  concerns'  the 
account  of  the  G.  W.  Jones  Lumt>er  Compa- 
ny, it  will  be  conceded  that  the  Judgment  at 
law  was  a  bar  to  any  further  inquiry  as  to 
the  item,  but  It  does  not  follow  that  in  this 
proceeding  Jones,  as  president  of  the  Wisar- 
kana Lumt)er  Company,  cannot  be  called  to 
account  for  a  sum  of  money  which  he  had 
wrongfully  accepted  from  the  funds  of  the 
corporation.  The  matter  stands  the  same  as 
if  he  had  caused  a  check  to  be  drawn  by 
the  Wisarkana  Lumber  Company  on  its  bank 
to  pay  this  sum.  Having  received  the  funds 
without  being  entitled  to  it,  he  is  a  trustee 
to  that  extent,  and  the  minority  stockhold- 
ers have  a  right  to  call  him  to  account  for 
it,  and  that  right  is  not  barred  by  Judgment 
recovered  by  the  G.  W.  Jones  Lumber  Com- 
pany against  the  Wisarkana  Lumber  Com- 
pany. We  are  of  the  opinion,  therefore,  that 
the  court  was  correct  in  rendering  a  Judg- 
ment against  G.  W.  Jones  for  that  amount. 

[10,11]  The  only  other  point  which  we  deem 
it  necessary  to  discuss  is  that  which  relates 
to  the  award  of  costs,  it  being  the  contention 
of  counsel  for  plaintiffs  that  the  court  erred 


in  asaessing  the  fee  of  the  accountant  as  a 
part  of  the  costs  to  be  paid  by  them.  There 
seems  to  be  much  force  in  the  contention 
that  the  Intervener,  Nash,  caused  a  fruitless 
audit  of  the  books  of  the  company,  and  that 
he  alone  should  bear  the  expense.  It  is  true 
that  nothing  was  accomplished  by  the  audit 
of  the  books.  The  items  in  dispute  were 
known  to  the  parties,  or  were  easily  ascer- 
tainable, and  it  does  not  appear  that  there 
was  any  real  necessity  for  having  the  books 
audited.  There  were  negotiations  between 
the  parties  about  the  examination  of  the 
books,  and  Jones  offered  to  permit  Mr.  Nash 
to  have  the  books  audited,  and  the  latter 
selected  an  accountant  but  failed  to  do  the 
work,  because  Jones  objected  to  the  books 
being  taken  away  from  the  ofiBce  of  the  com- 
pany. It  was  not  unreasonable  to  insist  that 
the  books  be  not  removed  from  the  office, 
and  if  an  examination  of  the  iHwks  was  de- 
sired it  ought  to  have  been  made  at  the  place 
where  the  books  were  ordinarily  kept.  The 
report  of  the  master  was  favorable  to  the 
plaintiffs,  and  the  only  errors  that  were 
found  in  the  books  were  very  slight  ones  and 
were  against  the  Interests  of  the  G.  W.  Jones 
Lumber  Company.  The  audit  resulted  in 
nothing  favorable  to  the  intervener,  und  it 
shows  that  the  charges  of  improper  book- 
keeping were  unfounded. 

[12,13]  There  Is  no  reason,  therefore,  why 
either  the  Wisarkana  Lumber  Company  or 
G.  W.  Jones  Lumber  Company,  or  G.  W. 
Jones  himself,  should  be  required  to  pay  any 
of  that  unnecessary  expense,  and  we  are  of 
the  opinion  that  the  court  ought  not  to  have 
included  it  in  the  general  costs,  but  should 
have  adjudged  that  item  against  the  inter- 
vener. The  matter  of  costs  was  within  the 
sound  discretion  of  the  chancellor,  but  vre 
think  it  amounted  to  an  abuse  of  that  discre- 
tion to  tax  this  lai^  unq,ecessary  expense 
against  those  who  gave  no  cause  for  it. 

The  decree  is  therefore  reversed  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  in  accordance  with  this  opinion. 

WOOD,  J.,  dissents  as  to  decree  for  costs. 
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MISSOTTRT,  K.  &  T.  BT.  CO.  OF  TEXAS  ▼. 
CARDWELL.     (No.  8411.) 

(Court  of  Civil  Aj)p€als  of  Texas.    Ft  Worth. 
June  17, 1916.) 

1.  Neqliqbnce  ®=s>136(9)— Jubi  9uisstios. 

Negligence,  whether  of  plaintiff  or  defend- 
ant, is'  generally  a  question  of  fact,  and  becomes 
a  question  of  law  only  when  the  act  done  is  { 
in  violation  of  law,  or  when  the  facts,  are  undis- 
puted and  admit  of  but  one  inference. 

[Ed.  Note.— For  other  cases,  see  Neelieence, 
Cent.  Dig.  §§  293-29T;   Dec.  Dig.  <e=>18e(9).] 

2.  Negligence     «=136(9)  —  Evidence  —  Di- 
rected Vebdict. 

To  authorize  a  directed  verdict  on  the  issue 
of  neglij;encc,  the  evidepce  must  l>e  of  such 
character  that  there  is  no  room  for  ordinary 
minds  to  differ  as  to  the  conclusion  to  be  drawn. 
[Ed.  Note.— For  other  cases,  sec  Negligence, 
Cent.  Dig.  §|  293-297 ;   Dec.  Dig.  «=»136(9).] 

3.  Railboads   <©=»350(15)— Negligencb— Con- 

TKIBUTORY  NEOLIGENCE— QUESTION  01"  FACT. 

Plaintiff,  who  was  injured  by  his  head  strik- 
ing the  end  of  a  projecting  bolt  while  riding  a 
mule  through  a  passage  underneath  defendant's 
railway,  when  his  mule  ran  away,  was  not  neg- 
ligent as  a  matter  of  law,  although  he  knew  the 
bridge  to  be  so  low  that  a  man  on  horseback 
must  lean  over  to  guard  against  injury. 

[Eld.  Note.— For  other  cases,   see  RaUroade, 
Cent  Dig.  {  1168;    Dec.  Dig.  <S=»350(15).] 

4.  Railboads  <&s>850(15>— Nbolioenox— Con- 
teibutoby  negligence— question  of  pact. 

Where  plaintiff,  knowing  the  dangerous 
character  of  a  passageway  under  a  railroad 
crossing  his  inclosure,  was  injured  while  using 


8.  Nkolioence  ®a»62(l>— Pl^xiMATE  CAt>e»— 
Intkbvening  Catjbes. 

If  defendant's  negligence '  be  a  concurring 
cause  operating  at  the  same  time  in  producing 
the  injury  as  an  intervening  cause,  it  may 
be  the  proximate  cause  if  the  injury  or  gome 
like  injury  could  have  reasonably  been  foreseen 
as  a  consequence  of  such  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §§  76,  78;   Dec.  Dig.  <8=>62(l).] 

9.  Negligence  «=>62(1)— Pbommate  Cause— 
inteevening  cause. 

An  injury  will  not  be  said  to  be  proximate- 
ly caused  by  an  intervening  agency  other  than 
defendant's  negligence,  unless  such  ageoejr  en- 
tirely supersedes  the  act  of  ne{;ligence  and  was 
in  itself  responsible  for  the  injury,  and  was  of 
such  character  that  it  could  not  resjsonably  have 
been  foreseen  or  anticipated,  but,  if  both  agen- 
cies are  required  to  produce  the  injury  or  if 
both  concurrently  contributed  thereto,  one  will 
not  exculpate  the  other,  since  each  would  still 
be  an  efficient  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {$  76*  78;   Dec  Dig.  <S=!>62(1).] 

10.  Neolioxnce  *»>4  —  Reasonable  Cabe  — 
Pboba.bilit'T  of  Same  Injury. 

To  incur  liability  for  negligence,  it  is  not 
necessary  that  the  tort-feasor  must  or  oonld 
have  foreseen  that  the  particular  injury  oc- 
curred, but  it  is  sufficient  if  it  reasonably  ap- 
pears that  an  ordinarily  prudent  person  could 
have  foreseen  that  a  similar  injury  might  arise 
as  a  probable  result. 

[Ed.  Note.— For  other  cases,   see  Negligence, 
Cent  Dig.  §  6;    Dec.  Dig.  <&=s>4.] 

11.  Railroads    iS=>350(82)  —  Negligence  — 
Pboxiicatb  Cause- Juby  Question. 

The  fact  that  plaintiff's  mule  was  frighten- 


it  when  his  mtjle  ran  away,  the  fact  that  there  ed  and  ran  away  did  not  relieve  defendant  of 
•was  a  grade  crossing  1,800  feet  east  of  such  pas-  liability  for  its  negligence ;  the  proximate  cause 
sa^eway  did  not  make  plaintiff  guilty  of  con-  of  the  injury  being  for  the  determination  of  the 
tnbutory  negligence  as  a  matter  of  law  in  not !  jury. 


using  such  grade  crossing,  where  no  showing 
-was  made  that  plaintiff  had  a  right  of  way 
through  the  land  on  the  other  side.  ■ 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  1168;  Dec.  Dig.  <S=»350(1B).] 

5.  Ratlboads   @=>303(C)— Negligence— Inju- 
ries to  Invitee  or  Licensee. 

Where  defendant  railroad  closed  a  grade 
crossing  that  had  been  in  use  for  20  years  and 
improved  a  passageway  under  its  track  connect- 
ing portions  of  plaintiffs  inclosure,  which  pas- 
sageway was  used  by  plaintiff  and  his  landlord 
for  six  years,  whether  plaintiff's  right  to  use  such 
passageway  was  by  implied  contract  or  whether 
he  was  a  mere  invitee  was  immaterial  in  deter- 
mining the  defendant's  negligence  in  maintain- 
ing a  defective  passageway. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  968;  Dec.  Dig.  «=>303(6).] 

6.  Negligence  «=932(1)  —  Injubieb  to  In- 
vitee OB  Licensee. 

The  owner  of  premises  who  invites  others 
thereon  or  knowingly  permits  them  to  use  or  re- 
main thereon  must  exercise  reasonable  care  so 
to  use  and  maintain  such  premises  as  to  pre- 
vent injuries  to  such  licensee  or  invitee. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  42;   Dec.  Dig.  «=>32(1).] 

7.  Negligence  «=>61(1)— "Pboximatb  Cause." 

The  "proximate  cause"  of  an  injury  in  a 
legal  sense  is  not  necessarily  the  immediate  or 
sole  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  g  74 ;  Dec.  Dig.  «Ss»61(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proximate  Cause.] 


[Ed.  Note. — For   other  cases,   see   Railroads, 
Cent  Dig.  S  1190;  Dec.  Dig.  «=>350(32).] 

12.  Negligence  <6=»136(25)— Proximate  Cause 
-^URY  QuEsnoR. 

The  proximate  cause  of  an  injury  is  ordi- 
narily a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  §S  326-332;    Dec.  Dig.  <8=»13e(25).) 

13.  Trial  <S=»260(8)— Instructions  Covered 
BY  Genesal  Charge. 

The  refusal  of  a  charge  requested  by  defend- 
ant on  contributory  negligence  is  not  error, 
where  no  exception  or  complaint  is  made  to  the 
court's  general  charge  on  that  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g  657;   Dec.  Dig.  <8=>260(8).] 

14.  Trial   <S=»191(8)—Instbuction»— (Invad- 
ing Province  of  jury. 

An  instruction  that  plaintiff  was  guilty  of 
contributory  negligence  in  the  use  of  an  under^ 

§  round  passageway  if  he  knew  such  use  to  be 
angerous  was  properly  refused  as  submitting 
certain  facta  in  evidence  as  constituting  negli- 
gence which  invades  the  province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  429,  430;    Dec.  Dig.  <»=»191(8);   NegU- 
ence.  Cent  Dig.  S!  356-360 ;    Railroads,  Cent 


fence. 
)ig.  I 


1383.] 


16^  Tbial  €=s>25S(4)— Instructions— Ionob-. 
'  iNO  Issues  —  Contbibutoby  Negligence  — 
Pboximate  Cause. 
An  instruction  that  charged  defendant  for 
liability  for  negligently  maintaining  an  instru- 
mentality which  resulted  in  plaintiff's  injury, 
and  which  ignored  the  issues  of  plaintiff's  con- 
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tributory  Degligence  and  the  proximate  cause 
of  the  injnry,  was  improper. 
•   [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613,  616;    Dec.  Dig.  <S=9253(4).l 

16.  Trial  iS=>296(3)— Instructions— Oubjs  bt 

Otheb  Instbuctions. 
Error  in  giving  such  instruction  held  preju- 
dicial, and  not  cured  by  other  instructions  prop- 
erty presenting  the  issues  of  contributory  negli- 
gence and  proximate  cause. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  709;   Dec.  Dig.  <S=»29e(3).] 

17..RAiutOADS     «=348(1)—Nkqligekcb— In- 
jury FROM  Defective  Viaduct  —  Siuilas 
Viaducts. 
The  fact  that  a  railroad  bridge  is  construct- 
ed in  the  same  manner  as  all  other  bridges  of 
its  kind  is  not  conclusive  that  its  maintenance 
for  use  as  the  roof  of  an  underground  passage- 
way between  portions  of  an  inclosure  was  not 
negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  1138,  1140,  1141 ;  Dec.  Dig.  <S=» 
348(1).] 

Appeal  from  District  Court,  Montague 
County;    C.  F.  Spencer,  Judge. 

Action  by  Albert  Cardwell  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

John  Speer,  of  Bowie,  and  J.  M.  Chambers, 
of  Dallas,  for  appellant.  W.  S.  Jameson  and 
Paul  Donald,  both  of  Montague,  and  J.  A. 
Templeton,  of  Ft  Worth,  for  appellee. 

CONNER,  C.  J.  The  plaintiff  was  a  tenant 
upon  the  farm  of  the  estate  of  D.  C.  Jordan, 
through  which  defendant's  line  of  railroad 
passes,  the  tenant  houses  being  on  the  north 
side  and  the  balance  of  the  farm  land  on  the 
south  side  of  the  right  of  way,  which  runs 
In  a  general  direction  from  east  to  west. 
Panther  creek  crosses  the  farm  mnnlng  In  a 
northerly  direction,  and  over  this  creek  de- 
fendant has  a  bridge  about  seven  feet  high 
beneath  which  a  passway  has  existed  since 
the  road  was  built  in  1885  or  1886.  About 
1895  the  right  of  way  was  for  the  first  time 
fenced.  At  this  bridge  the  fences  at  either 
end  were  turned  in  and  attached  to  the  end 
of  the  bridge,  leaving  an  opening  way  under 
the  bridge  and  across  the  right  of  way.  At 
the  time  the  right  of  way  was  fenced  there 
was  a  crossing  on  the  right  of  way  about  300 
yards  east  of  the  bridge,  which  had  been 
constructed  and  maintained  by  the  railway 
-company  for  the  use  of  the  owner  of  the 
farm,  D.  C.  Jordan,  from  the  time  of  the 
constructloti  of  the  road  until  tlje  right  ot 
way  was  fenced.  Gates  were  placed  in  the 
right  of  way  fence,  and  the  crossing  was 
thereafter  continuously  maintained  and  used 
until  about  the  year  1904  or  1905,  when  the 
defendant  closed  the  gates  leaving  open  the 
passway  already  mentioned  under  the  bridge. 
At  the  time  of  closing  the  gates  appellant's 
section  men  leveled  down  the  bed  of  the 
creek  under  the  bridge  so  as  to  make  it  more 
passable.     This  bridge  was  constructed  in 


the  usual  way  with  bolts  extending  from  the 
timbers  above  down  through  the  stringers 
and  the  ends  of  the  bolts  extended  two  or 
three  inches  below  the  underside  of  the 
stringers,  and  the  bridge  was  at  all  times  so 
low  that  a  man  could  not  ride  on  horseback 
under  it  without  leaning  over  to  prevent  his 
head  from  striking  the  under  parts  of  the 
bridge. 

The  plaintiff  rented  and  moved  upon  the 
Jordan  farm  and  cultivated  it  for  the  years 
1910  and  1911,  and  in  passing  from  tlie  resi- 
dence on  the  north  to  the  farm  on  the  south 
continuously  used  the  passway  under  the 
bridge,  until  the  time  of  bis  injury,  as  here- 
inafter detailed,  which  was  in  April,  1911. 
At  the  time  of  bis  injury  plaintiff  was  at- 
tempting to  cross  the  right  of  way  riding  one 
mule  and  leading  another.  Abont  the  right 
of  way  fence  on  the  north  side  the  mule  he 
was  riding  became  frightened  at  a  piece  of 
tie  lying  on  the  ground  and  ran  ander  the 
bridge,  where  plaintiff's  head  came  in  con- 
tact with  the  end  of  one  of  the  bolts  project- 
ing below  the  stringers,  thus  causing  the  hi- 
Juries  for  which  damages  were  aoioght.  The 
evidence  shows  that  the  plaintiff  knew  the 
conditions  of  the  crossing  under  the  bridge, 
knew  of  its  approximate  height,  and  of  the 
extending  bolts,  and  knew  that  it  was  dan- 
gerous, and  requests  had  been  made  several 
times  of  the  section  foreman  to  have  the 
company  open  the  gates  that  had  been  closed ; 
the  foreman,  however,  declining  to  so  acC, 
stated  that  he  was  without  authority  to  do 
so,  though  the  requests  were  forwarded  to 
those  "higher  up." 

The  plaintiff  alleged  that  the  crossing  east 
of  the  bridge  had  been  put  in  under  a  con- 
tract with  D.  C.  Jordan,  and  that  the  closing 
of  the  gates  in  1904  was  illegal.  It  was  fur- 
ther alleged  that  the  crossing  under  the 
bridge  was  dangerous  and  negligently  con- 
structed and  maintained. 

The  defendant  answered  by  a  general  de- 
nial, plea  of  contributory  negligence,  and 
specially  denied  that  it  iud  designated  the 
bridge  as  a  crossing  or  anthorlzed  any  agent 
or  employ^  to  so  designate  it. 

The  trial  was  before  a  jury,  and  resulted 
in  a  verdict  and  Judgment  in  the  plaintifrs 
favor  for  the  sum  of  $6,000,  and  the  defend- 
ant railway  company-  has  appealed. 

[1,  2]  Appellant  first  insists  that  the  court 
erred  in  refusing  to  give  lbs  requested  charge 
peremptorily  instructing  tlte  Jury  to  find  a 
verdict  for  the  defendant.  One  ground  of  the 
contention  is  that  the  evidence  conclusivelj 
showed  that  plaintiff  was  guilty  of  contribu- 
tory negligence.  It  Is  true  that  the  evidence 
without  conflict  sJows  that  for  more  than  a 
year  prior  to  the  plaintiff's  injury  he  knew 
that  the  bridge  in  question  was  not  high 
enough  to  ride  under  it  without  stooping,  and 
knew  of  the  presence  of  the  bolts  extending 
below  the  timbers,  and  knew  in  a  general 
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way  that  the  crosalng  was  a  dangerous  one; 
yet  we  do  not  believe  that  the  court  would 
have  been  Justified  in  talcing  the  issue  away 
from  the  Jury.  The  rale  by  which  we  should 
be  guided  has  been  often  announced,  but, 
perhaps  nowhere  more  clearly  than  by  Jus- 
tice Brown  of  oar  Supreme  Ckturt  in  the  case 
of  Lee  V.  I.  &  G.  N.  Ey.  Co.,  89  Tex.  583,  36 
S.  W.  63.    He  there  said : 

"Negligence,  whether  of  the  plaintiff  or  de- 
fendant is  generally  a  queBtion  of  fact,  and  be- 
comes a  question  of  law  to  be  decided  by  the 
court  only  when  the  act  done  is  in  violation  of 
some  law,  or  when  the  facts  are  undisputed  and 
admit  of  bat  one  inference  regarding  the  care 
of  the  party  in  doing  the  act  in  question ;  in 
other  words,  to  authorize  the  court  to  take  the 
question  from  the  jury,  the  evidence  must  be  of 
such  diaraeter  that  there  is  no  room  for  ordi- 
nary minds  to  differ  as  to  the  conclusion  to  be 
drawn  from  it." 

[3]  The  rule  was  reiterated  and  applied  In 
the  case  of  Ohoate  t.  S.  A.  &  A.  P.  Ry.,  00 
Tex.  82,  36  S.  W.  247,  37  S.  W.  810,  and  has 
been  followed  by  many  other  cases  that 
might  be  cited.  In  the  case  before  us  it  is 
clear  that  the  plalntlCT  at  least  violated  no 
statute  in  attempting  to  use  the  uqderground 
passage  as  he  did.  The  testimony  to  our 
minds  makes  it  evident  that  after  closiDg  the 
gates  east  of  the  bridge,  as  was  done,  the 
servants  and  employ&s  of  the  appellant  com- 
pany In  a  measure  prepared  the  passway 
under  the  bridge  to  supply  a  needed  passage 
across  appellant's  tracks  that  had  been  de- 
stroyed by  the  acts  of  appellant  In  closing 
the  l<«ig-8tanding  gates  theretofore  provided. 
Plaintiff,  as  the  testimony  showed,  had  used 
tbls  underground  passway  for  more  than  a 
year,  and  perhaps  others,  and  the  record  dis- 
closes no  previous  resulting  Injury.  The  Jury 
in  answer  to  the  submission  of  the  issue 
evidently  found,  under  the  court's  charge, 
that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence  at  the  time  and  under  the 
particular  circumstances  he  attempted  to  go 
under  the  bridge  on  the  occasion  In  question, 
and  the  mere  fact  that  in  a  general  way  the 
plaintiff  knew  of  the  dangerous  condition  of 
the  bridge  is  not  conclusive  against  the  plain- 
tiff on  the  issue  of  his  contributory  negli- 
gence. In  the  case  of  G.,  Q.  &  S.  F.  Ry.  Co. 
V.  Gasscamp,  reported  in  69  Tex.  645,  7 
S.  W.  227,  the  plaintiff,  Gasscamp,  was  in- 
jured in  attempting  to  pass  over  a  bridge  up- 
on a  public  road  where  the  highway  crossed 
the  tracks  of  the  railway  company.  The 
plaintiff  himself  testified  to  the  defective 
condition  of  the  bridge  and  to  his  knowledge 
of  the  fact,  and  it  was  there  contended,  as 
here,  that  he  was  guilty  of  contributory  neg- 
ligence in  that  he  attempted  to  ride  across 
the  bridge  when  he  knew  it  was  defective 
and  dangerous.  In  disposing  of  the  question 
the  court  said : 

"The  issue  of  contributory  negligence  was  sub- 
mttted  to  the  jury,  and  has  by  the  verdict  been 
determined  in  plaintiffs  favor.  This  is  conclu- 
sive of  the  question,  unless  we  can  say  that  the 
act  of  plaintiff  was  negligent  in  law,  or  at  least 
that  it  tended  so  strongly  to  establish  negligence 


on  his  part  that  the  verdict  should  not  i>e  per- 
mitted to  stand.  According  to  the  rule  in  this 
court,  19  order  that  an  act  shall  be  deemed  neg- 
ligent per  se,  it  must  have  been  done  contrary 
to  a  statutory  duty,  or  it  must  appear  so  oppos- 
ed to  the  dictates  of  common  prudence  that  we 
can  say,  without  hesitation  or  doubt,  that  no 
careful  person  would  have  committed  It.  It  is 
apparent  that  this  cannot  be  said  of  the  plain- 
tiff's  conduct  in  this  case." 

In  this  connection  reference  was  made 
to  the  Une  of  authorities,  which  in  such  cases 
imposes  upon  the  traveler  the  duty  of  select- 
ing another  safe  passageway,  If  there  be  one, 
and  farther  says: 

"It  is  accordingly  held,  on  the  other  hand, 
that  if  the  passenger  or  traveler  have  no  other 
convenient  way,  the  mere  fact  that  he  takes  the 
chances  of  a  known  danger  and  attempts  a  pas- 
sage is  not  controlling  proof  of  his  negligence. 
Whether  the  act  be  negligent  or  not  depends  up- 
on the  circumstances  attending  it;  and  the 
question  is  for  the  determination  of  the  jury" 
siting  numerous  cases  with  approval,  in  one 
of  which  (County  Commissioners  v.  Burgess  [81 
Md.  29,  48  Am.  Rep.  88]),  the  following  lan- 
guage was  used:  In  this  case  the  knowledge  of 
the  plaintiff  was  some  evidence  of  negligence, 
proper  to  go  to  the  jury  to  be  considered  by 
them  in  conjunction  with  the  condition  of  the 
bridge  of  which  he  bad  knowledge,  and  to  be 
found  a  bar  only  in  case  they  found  the  bridge 
from  the  proof  to  be  wholly  unfit  for  use,  and 
that  he  knew  its  true  condition." 

And  oar  Sapreme  Ooart  concladed  by 
stating: 

"This  language  recognizes  the  correct  rule  and 
is  strictly  applicable  to  the  case  now  before  us. 
The  defendant  by  showing  that  many  persons 
habitually  used  the  bridge  with  safety  proved 
that  a  mere  attempt  to  cross  it  was  not  conclu- 
sive evidence  of  negligence." 

The  case  from  which  we  have  quoted  so 
liberally  has  not  only  been  followed  and  ap- 
plied by  this  court,  bnt  by  many  others.  See 
Cowans  v.  F.  W.  &  D.  O.  Ry.,  40  Tex.  OIt. 
App.  630,  89  S.  W.  1116 ;  3  Notes  to  Texas 
Reports,  p.  Oil. 

[4]  In  the  case  before  us  there  was  an  at- 
tempt made  to  show  that  the  plaintiff  had 
another  and  a  safe  way  to  cross  appellant's 
right  of  way,  in  that  there  existed  a  grade 
crossing  over  appellant's  right  df  way  with 
gates  in  the  right  of  way  fences  some  900 
feet  east  of  the  grade  crossing  that  had 
theretofore  been  closed  as  hereinbefore  stat- 
ed, but  we  have  attached  but  little,  if  any, 
Importance  to  this  testimony  from  the  f&ct 
that  it  evidently  was  not  a  convenient  cross- 
ing in  the  sense  that  we  can  say  as  a  matter 
of  law  that  the  plaintiff's  failure  to  use  it 
amounted  to  contribntory  negligence.  In  the 
same  connection  It  was  shown  that  the 
plaintiff's  landlord  did  not  own  the  land  on 
the  north  side  of  the  right  of  way  of  the  free  • 
grade  crossing  last  mentioned,  and  no  evi- 
dence, as  we  recall,  has  been  pointed  out  In- 
dicating that  the  plaintiff  would  have  had 
any  legal  right  to  cross  the  right  of  way  from 
the  farm  on  the  south,  which  be  was  cultivat- 
ing, to  and  over  the  land  owned  by  snch  other 
person  on  the  north  so  as  to  get  to  the  tenant 
houses  where  plaintiff  lived,  situated  almost 
immediately  north  of  the  crossing  ander  the 
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bridge.  We  think  the  issue  of  plaintiff's  con- 
tributory negligence  was  one  for  the  Jury's 
determination. 

[$,  6]  It  Is  farther  insisted  that  there  was 
no  proof  of  a  contract  on  appellant's  part  to 
maintain  a  crossing  over  its  right  of  way,  as 
plaintiff  alleged,  and  that  plaintiff's  right 
to  use  the  underground  passage,  at  most,  was 
that  of  an  Invitee  only ;  but  In  these  conten- 
tions we  find  no  foundation  for  a  peremptory 
instruction.  It  is  true  no  witness  testified 
to  an  express  contract  by  appellant  to  main- 
tain a  crossing  over  its  right  of  way,  but  it 
was  shown  without  dispute  that  a  crossing 
Was  provided  and  maintained  by  appellant  as 
early  as  1885  or  1886,  and  continuously  used 
by  D.  C.  Jordan,  the  owner  of  the  farm 
through  which  appellant's  line  of  railway  ex- 
tended, until  the  right  of  way  was  fenced  in 
1895,  that  at  this  time  the  crossing  was  con- 
tinued, appellant  placing  in  its  right  of  way 
£enoe  gates  through  which  the  owner  might 
pass  from  his  residence  to  the  cultivated  por- 
tion of  his  farm,  and  that  the  crossing  and 
right  of  way  gates  were  maintained  until  the 
^tes  were  closed  in  1904  or  1905,  covering  a 
period  in  all  of  some  20  years,  and  this  evi- 
dence, ta  our  Judgment,  authorized  an  infer- 
ence that  at  the  time  appellant  coiistructed 
Its  road  in  1885  the  owner,  D.  C.  Jordan,  then 
reserved,  or  to  him  was  then  granted  by  the 
appellant  company,  the  right  to  pass  over 
appellant's  right  of  way  and  track,  as,  it  Is 
wldent,  was  an  imperative  need  of  the  situa- 
tion caused  by  the  construction  of  the  road, 
and  the  situation  of  the  owner's  houses  and 
(ndtlvated  lands.  And,  as  it  seems  to  us,  the 
actios  of  appellant's  employes  in  preparing 
the  underground  passageway,  as  they  did.  Is 
susceptible  of  no  other  reasonable  construc- 
tion than  that  it  was  intended  that  such 
vmderground  passageway  should  be  substitut- 
ed for  that  which  had  been  closed,  presum- 
ably for  appellant's  convenience.  It  is  cer- 
tainly true  that  witnin  the  knowledge  of  ap- 
pellant's employes,  not  <»ily  of  the  section 
men,  but  of  those  higher  up,  the  owners  and 
tanants  of  the  D.  O.  Jordan  fftrm  continued 
Ct  use,  •  as  they  were  compelled  under  the 
circumstances  to  do,  the  underground  pas- 
sageway from  about  1904  or  1905,  when  the 
crossing  gates  were  closed,  until  the  plain- 
tiff's injury  in  April,  1911,  and  there  is  no 
evidence  Indicating  that  appellant,  or  any 
one  for  It,  protested  against  such  use  of 
the  underground  passageway.  On  the  con- 
trary, the  evidence  as  a  whole  relating  to 
'  the  subject,  as  we  view  it,  amounts  to  a  rec- 
ognition on  appellant's  part  of  a  right  to  so 
use  such  underground  passageway,  or  cer- 
tainly to  an  invitation  and  permissive  use  of 
the  same,  and  whether  one  or  the  other,  as 
we  think,  can  make  but  little  difference  in 
the  degree  of  care  reqnired  of  appellant  in 
nalntainlng   the   underground   crossing. 

No  principle  seems  better  established  in 
the  authorltiM  than  that  the  owner  -of  prem- 


ises who  invites  others  thereon,  or  knowing- 
ly permits  them  to  use  or  remain  thereon, 
must  exercise  at  least  ordinary  cate  to  so 
maintain  and  use  his  premises  as  to  prevent 
injuries  to  such  invitees  or  licensees.  John- 
son V.  Atlas  SuM»ly  Company,  183  8.  W.  31, 
by  this  court,  not  yet  officially  published. 

It  is  further  Insisted  with  apparent  force 
that  appellant's  negligence  In  maintaining 
the  underground  crossing  in  the  manner  In 
which  It  was  maintained,  even  If  negligent, 
was  not  the  proximate  cause  of  the  plaintiff's 
injury,  the  contention  being  that  the  fright 
and  running  of  the  mule,  and  not  the  condi- 
tion of  the  bridge,  was  the  proximate  cause, 
and  the  following  cases  are  cited  in  support 
of  this  c(Hitentlon:  T.  &  P.  Ry.  Ca  v.  Doher- 
ty,  15  S.  W.  44;  T.  &  P.  Ry.  Co.  v.  Bigham,  90 
Tex.  223,  38  S.  W.  162;  Neely  v.  F.  W.  &  B. 
G.  Ry.  Co.,  96  Tex.  274,  72  8.  W.  159;  St.  U 
8.  W.  Ry.  Co.  V.  Wilkes,  159  S.  W.  126; 
Hartnett  v.  Boston  Store,  265  lU.  3.31,  106  X. 
B.  837,  li.  R.  A.  19160,  460.  We  shall  not 
undertake  to  make  a  close  analysis  of  these 
cases  and  attempt  to  show  the  particular  re- 
spects In.  which  they  are  distinguishable 
from  the  one  we  now  have  before  us,  but 
even  in  the  Bigham  Case,  cited  by  appellant, 
it  was  said,  among  other  things: 

"We  are  not  prepared  to  hold  that  in  no  case 
oan  the  original  cause  of  the  injury  be  deemed 
the  proximate  cause,  where. an  independent  and 
disconnected  agency  has  supervened  and  brouKht 
about  the  result.  The  fact  of  the  intervention 
ef  an  independent  agency,  it  occurs  to  us,  bean 
more  directly  upon  the  question  whether  the  in- 
jury ought,  under  all  the  circumstances,  to  have 
been  foreseen;  and,  where  this  latter  fact  ap- 
pears, we  think  that  the  original  negligent  act 
ought  to  be  deemed  actionable." 

And  in  Seale  v.  Railway  Co.,  65  Tex.  274, 
57  Am.  Rep.  602,  it  was  said: 

"If  the  intervening  cause  and  its  probable  or 
reasonable  consequences  be  such  as  conld  rea- 
sonably have  been  anticipated  by  the  original 
wrongdoer,  the  current  of  authority  seems  to  be 
that  the  connection  is  not  broken. 

[7-9]  The  "proximate  cause"  in  a  legal 
sense  is  not  necessarily  the  immediate  or  sole 
cause.  If  the  negligence  of  the  defendant 
be  a  concurring  cause,  operating  at  the  same 
time  in  producing  the  Injury  as  the  interven- 
ing agency,  it  may  be  a  proximate  cause,  if 
the  injury,  or  some  Uke  Injury,  could  have 
been  reasonably  foreseen  to  follow  as  a  con- 
sequence of  the  negligence  shown.  See  Gon- 
zales V.  City  of  Galveston,  84  Tex.  3, 19  S.  \V. 
284,  31  Am.  St.  Rep.  17;  Shippers'  Compress 
&  Warehouse  Co.  v.  Davidson,  35  Tex.  Civ. 
App.  558,  80  S.  W.  1032;  Obermeyer  v.  Loge- 
mnn  Chair  Co.,  120  Mo.  App.  59,  96  S.  W. 
677;  Sickles  v.  M.,  K.  &  T.  Ry.  Co.  of  Texasi. 
13  Tex.  Civ.  App.  434,  35  S.  W.  493,  and 
authorities  therein  cited.  As  said  in  one  of 
the  cases  cited  (Shippers'  Compress  &  Ware- 
house Co.  V.  Davidson,  supra) : 

"Intervening  agencies  sometimes  interrupt  the 
current  of  responsible  connection  between  negli- 
gent acts  and  injuries,  but,  as  a  rule,  tbese  agen- 
oies,  in  order  to  accompUsh  such 
tntirely  supersede  the  origiiial  i 
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ke  in  tfaemselTes  responsible  for  the  injury,  and 
nust  be  of  such  a  character  that  tbey  coiud  sot 
have  been  foreseen  or  anticipated  by  the  wrong- 
doer. If  it  required  both  agencies  to  produce 
the  resnlt,  or  if  both  contributed  thereto  as 
eoocurrent  forces,  the  presence  and  assistance 
•f  one  will  not  exculpate  the  other,  because  it 
vould  still  be  the  efficient  cause  of  the  injury." 

[10-1 2]  As  it  seems  to  us,  the  language  just 
quoted  applies  here.    The  bridge' In  question 
was  known  by  appellant  and  its  employes, 
whose  dut7  it  was  to  see  to  the  maintenance 
of  Its  tracks  and  ditches,  to  be  too  low.    The 
existence  and  situation  of  the  projecting  bolts 
were  known;  for  appellant  inrokes  proof  of 
the  fact  that  its  construction  was  as  all  oth- 
er bridges  of  like  kind,  and  that  In  all  such 
cases  the  superstructures  were  fastened  to 
the  stringers  by  protruding  bolts,  and  as  It 
seems  to  us,  It  could  have  been  easily  fore- 
seen that  an  injury  similar  to  the  one  in 
question  might  arise.     It  is  not  necessary 
that  the  tortrfeasor  must  or  could  have  fore- 
seen that  the  particular  Injury  complained 
of  would  probably  occur.    It  is  sufDcient  if  it 
reasonably  appears  that  a  person  of  ordi- 
nary prudence  tn  the  light  of  all  the  sur- 
rounding drcuAstances  should  hare  foreseen 
that  some  Injury  of  a  similar  character  might 
arise  as  a  probable  result    M.,  K.  &  T.  Ky. 
Co.  of  Texas  t.  Morgan,  49  Tex.  Olv.  App. 
212,  108  S.  W.  725;   M.,  K.  &  T.  Ry.  Co.  v. 
Harrison,  56  Tex.  Civ.  App.  17,  120  S.  W. 
254 ;    Greer  v.  Railway  Co.,  158  S.  W.  740. 
In  the  case  before  us  it  seems  clear  that  the 
low  structure  of  the  bridge  and  protruding 
bolts  was  a  concurrent  operating  cause  of  ap- 
pellee's  injury,  and,  if  the  maintenance  of 
the  bridge  in  the  condition  it  was  shown  to 
be   constituted  negligence,   as  was  for  the 
jury's  determination,  tbea,  as  it  seems  to  us, 
the  mere  fact  that  the  mule  was  frightened 
at  something  by  the  roadside  does  not  pre- 
vent the  negligence  of  the  appellant,  if  any, 
from   being  the  proximate  cause  in  a  legal 
sense  of  appellee's  Injury.    It  must  have  been 
within  the  contemplation  of  appellant  from 
the  necessarily  constant  use  of  the  passage- 
way by   a  farmer  and  his  tenants  that  it 
would  be  used  by  men  and  horses,  and  by  the 
passage  of  wagons,  and  that  occasion  might 
arise  wben  some  unexpected  happening  would 
bring  the  user  tn  contact  with  the  low-hang- 
ing bridge.     At  least,  as  we  think,  it  was 
for  tbe  Jury's  determination;    for,  as  said 
in  Railway  Co.  v.  Kellogg,  94  U.  8.  469,  24  I.. 
Bd.  256: 

"The  true  rule  is  that  what  is  the  proximate 
cause  of  an  injury  is  ordinarily  a  gncBtion  for 
the  jury  •  •  •  it  is  to  be  determined  as  a 
fact  in  view  of  the  circumstances  attending  it." 

Tbe  above  rule  Is  approved  in  Sickles  v. 
Railway  Co.,  13  Tex.  Olv.  App.  434,  35  S. 
W.  495.  The  question  of  proximate  cause 
was  submitted  to  the  jury  in  this  case,  and 
we  think  properly  so.  So  that  on  the  wbole 
we  conclnde  that  for  no  reason  assign- 
ed did  tbe  court  err  in  refusing  to  give  the 


peremptory  instruction.  Appellant's  first  as- 
signment will  accordingly  be  overruled. 

In  appellant's  second  assignment  complaint 
is  made  of  the  recusal  of  the  court  to  give 
the  following  special  instruction  requested 
by  appellant: 

"Gentlemen,  at  the  request  of  the  defendant, 
I  charge  yon  as  follows:  That  if  you  find  and 
believe  from  the  testimony  In  this  case  that  tiie 
use  of  the  underground  passageway  used  by 
plaintiff  was  a  dangerous  one,  and  that  all  tbe 
dangers  were  apparent  to  plaintiff  before  and 
at  the  time  he  was  injured,  then  he  was  guilty 
of  contributory  negligence  in  using  the  same, 
and  your  verdict  will  be  for  the  defendant." 

[IS,  14]  We  think  this  assignment  may  tt^ 
briefly  disposed  of  by  the  statement  that  tips 
court  submitted  the  issue  of  plaintiff's  con- 
tributory negligence  in  a  charge  not  'com- 
plained of  on  this  appeal  by  any  asslgnmept 
of  error,  and  by  the  further  statement  that,' 
as  we  understand  tbe  rule,  It  is  improper 
for  the  court  to  submit  certain  facts  in  evi- 
dence as  constituting  negligence  if  found  by 
the  jury.  It  is  held  that  such  a  charge  takes 
from  the  jury  tbe  question  of  negligence  as  a 
fact.  See  I.  &  G.  N.  Ry.  Co.  v.  Dyer,  76  Tex. 
156,  13  S.  W.  377.  •  The  charge  quoted  plainly 
contravenes  the  rule  stated,  and  appellant's 
second  assignment  will  therefore  be  overnil- 
ed  without  further  discussion. 

Appellant's  third  assignment,  however,  we 
find  presents  reversible  error.  Therein  com- 
plaint is  made  of  the  action  of  the  court  in 
giving  the  following  special  Instruction  at  the 
plaintiff's  request,  vljs.: 

"If  at  any  time  after  closing  of  the  gates 
crossing  the  agents  of  the  defendant  in  ehar)^ 
of  the  right  of  way  did  any  acts  or  said  ans- 
thing  to  encourage  or  invite  the  plaintiff  to  use 
said  bridge  crossing  as  alleged  by  him,  and  Be 
thereafter  did  use  said  bridge  crossing  under  the 
said  bridge,  defendant  would  be  liable  for  any 
damage  sustained  by  plaintiff  if  caused  by  tbe 
negligent  manner  in  which  said  crossing  was 
made  or  maintained  under  the  bridge  as  hereto- 
fore indicated  in  the  main  charge,  if  d^endant 
was  negligent  as  alleged." 

[15]  A  mere  reading  of  the  charge,  as  we 
think,  renders  it  apparent  tnat  thereby  the 
issue  of  plaintiff's  contributory  negHgence 
was  excluded.  Under  the  evidence  it  seems 
plain  that  the  issue  of  contributory  negli- 
gence was  in  the  case.  It  was  so  regarded  by 
the  court,  and  ai^arently  by  the  parties; 
for,  as  stated,  it  was  submitted  to  the  ^ry 
without  objectloB  on  the  part  of  eUJier  plain- 
tiff or  defendant,  and  the  siiecial  charge 
requested  instructed  the  Jury,  regardless  of 
the  issue  of  contributory  negligence,  to  find 
for  plaintiff  upon  a  determination  In  his 
favor  of  tbe  facts  stated  In  tbe  special 
charge.  It  may  be  noted,  too,  that  tbe 
special  charge  likewise  excludes  the  issue  of 
proximate  cause,  which  seems  also  to  have 
been  in  the  case,  and  was  certainly  subadtted 
by  the  court  to  the  jury  as  oi>e  of  tbe  Isn^eo 
by  It  to  be  determined. 

[16]  Appellee,    however,    InaistB   that   tbe 
reference  in  the  special  cbarge 
charge  renders  the  above  stri«;tiire8 
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ed,  but  we  cannot  so  conclude.  The  words 
"as  heretofore  Indicated  In  the  main  charge" 
plainly,  as  we  think,  relate  to  the  Issue  of 
appellant's  jaegllgence  In  the  matter  of  main- 
taining the  bridge  in  the  condition  it  was. 
At  least  such  reference  seems  altogether  In- 
sufficient to  convey  to  the  Jury  the  idea  that 
the  special  charge  was  to  be  qualified  by  the 
court's  Instructions  on  the  Issues  of  contribu- 
tory negligence  and  proximate  cause.  Nor 
can  we  say,  as  appellee  further  Insists,  that 
the  special  charge  was  harmless  under  the 
operation  of  Rule  62a  (149  S.  W.  x).  So  that, 
as  already  stated,  we  have  been  unable  to 
avoid  the  conviction  that  the  special  charge 
was  upon  the  weight  of  the  evidence,  in  that 
It  Ignored  and  excluded  vital  issues  In  the 
case  to  appellant's  probable  prejudice,  from 
which  It  must  follow  that  appellant's  third 
assignment  should  be  sustained  and  the  Judg- 
ment reversed.  See  I.  &  O.  N.  By.  Co.  v. 
Underwood,  64  Tex.  463. 

[17i  A  number  of  other  assignments  of  er^ 
ror  are  presented,  but  we  cannot  notice  each 
particnlarly  wltliout  unduly  extending  this 
opinion.  We  thinK  it  sufficient  to  say  that 
they  have  been  examined,  and  we  find  no  re- 
versible error  In  them.  Possibly  we  should 
add  that  the  fact  that  the  bridge  as  originally 
constructed  was  constructed  as  all  other 
bridges  of  the  kind  is  by  no  means  conclusive 
on  the  issue  of  appellant's  negligence  in  main- 
taining the  bridge  as  an  underground  pas- 
sageway. As  originally  constructed,  It  may 
have  been  and  was  Intended  for  an  alto- 
gether different  purpose,  and  for  the  purpose 
intended  In  all  things  sufficient,  but  when 
later  applied  to  the  additional  use  as  a  cover- 
ing for  the  passageway,  as  indicated  by  the 
testimony  in  this  case,  the  question  further 
appropriately  arises  as  to  whether  appellant's 
maintenance  of  the  bridge  in  its  original 
form  for  the  new  uses  to  which  it  was  put 
constituted  negligence. 

We  conclude  that  all  assignments  of  error 
should  be  overruled  except  the  third,  which 
we  sustain,  and  because  of  the  error  therein 
complained  of  It  is  ordered  that  the  Judg- 
ment be  reversed,  and  the  cause  remanded. 


HOUSTON  Olli  CO.  OF  TEXAS  ▼.  STEP- 
NEY et  aL    (No.  45.)» 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Mar  11.  Idl6.     Rehearing  Denied 

July  8,  1916.) 

1.  Advebse  Possession  «s>85(2)  —  Hostile 
Possession. 
On  the  issue  of  title  by  adverse  possession 
the  material  point  of  inquiry  is  whetfier  claim- 
ant has  actually  claimed  adversely  to  tbc  owner, 
and  it  is  not  material  whether  his  claim  would 
have  been  different  if  his  knowledge  of  the  tide 
had  been  more  correct. 

[Ed,  Note.— For  other  cases,  see  Adverse  Pos- 
settion,  Cent.  Dig.  fH  501-608;  Dec.  Dig.  «=> 
86(2).] 


2.  Affbai.  ANn  Ebbob  «»106S(2)— Babuuss 

ERBOB— CONVEBSATION   WITH   DECEASED. 

In  trespass  to  try  title  defendants  claim- 
ing by  adverse  possession,  excluding  evi- 
dence of  instructions  by  plaintifE's  deceased 
grantor  to  his  agent  to  allow  defendants  to  oc- 
cupy the  land-pennissively,  was  not  error,  whore 
witness  was  permitted  to  testify  that  nndec 
such  instructions  he  had  permitted  defendants 
to  remain  on  the  premises  without  paying  rent, 
and  that  one'  defendant  had  told  witness  he  was 
holding  possession  under  such  an  arrangement. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4195,  4201 ;  Dec.  Dig.  «=» 
1058(2).] 

3.  Advebse  Possession  €=»116(1) — Qttestios 
fob  jttbt— dubation  and  continuity  of 
Possession. 

In  such  action  evidence  of  occupation  by  de- 
fendants and  their  predecessors,  and  confiictinfc 
evidence  as  to  interruption  thereof  held  not  to 
warrant  peremptory  instruction  for  plaintiE 

(Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  SS  691,  701;  Dec  Dig.  «=> 
115(1).] 

4.  Advbbse  PoasBsaieN  «=»100(1)— Consibuo- 
TITS  Possession. 

The  rule  that  possession  by  the  true  owner 
of  a  part  of  a  tract  gives  constructive  possessioo 
of  all  not  actually  adversely  held  does  not  apply 
where  the  true  owner  cuts  logs  from  land  whica 
are  sold  him  by  the  adverse  occupant 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  S  547;  Dec  Dig.  <S=»100(1).] 

5..  Advebse  Possession  ^=9116(5)— Iksibuc- 

TIONS. 

In  trespass  to  try  title,  defendant  claiming 
by  adverse  possession,  a  charge  that  "adverse 
possession  is  a  claim  inconsistent  with  and  hos- 
tile to  the  claim  of  another,"  was  not  mislead- 
ing as  suggesting  that  defendants'  possesaoa 
could  be  adverse,  although  against  ^'another" 
than  the  owner,  where  the  court  also  submitted 
the  direct  question  whether  defendants  did  in 
fact  claim  adversely  to  the  true  owner,  namius 
him,  and  the  jury  answered  in  the  affirmative. 
[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §  66 ;   Dec  Dig.  «=3ll6(6).] 

6.  Adverse  Possession  «=s>70— "Ci.Aiif  op 
Right." 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914. 
art.  56S1.  defining  adverse  possession  as  actual 
and  visible  appropriation  of  the  land,  com- 
menced and  continued  under  a  "claim  of  right" 
inconsistent  with  and  hostile  to  the  claim  of 
another,  entry  under  "claim  of  right"  simply 
means  an  entry  not  subordiuate  to  another's 
title,  but  with  claim  of  right  to  the  land,  hostile 
and  adverse  to  the  true  owner,  although  the  per- 
son so  entering  knows  he  has  no  title  except 
such  as  possession  may  confer. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  gji  3W-414;  Dec  Dig.  «=» 
70. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Claim  of  Right] 

7.  Advebse  Possession  «ss»68  —  *X3oi.ob  op 
Tm«." 

Color  of  title,  by  which  is  meant  that  whidi 
has  the  semblance  or  appearance  of  title,  legal 
or  equitable,  but  which  is  in  fact  no  title,  is 
not  necessary  to  perfect  title  by  adverse  pos- 
session, in  the  absence  of  statutory  provisions 
expressly  or  by  clear  implication  requiring  it 

[Bid.  Note — For  other  cases,  see  Adverse  Poe- 
session,  Cent  Dig.  §{  387-393 ;  Dec  Dig.  «=> 
68. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Color  of  Tide.] 
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8.  Adtebse   P0SSK88ION   <S=»12  —  Qujoi   oir 
Right. 

Claim  of  title  or  claim  of  right  by  the  oc- 
cupant is  necessary  in  all  cases  where  title  is 
established  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  g]  65,  387-398;    Dec.  Dig. 

9.  Advebbe  Possession  ^=>ll— Hostile  Pos- 
session. 

No  matter  how  exclusive  and  hostile  to  the 
true  owner  the  possession  may  be  in  appear- 
ance, it  cannot  be  adverse  unless  accompanied 
by  the  intent  of  the  occupant  to  make  it  so. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
sesBion,  Cent  Dig.  |J  67-76;  Dec  Di«.  i9=» 
1J..J 

10.  Advkbsb  Possession  «=>68  —  Cunu  of 
Right— Length  o»  Claim. 

Entry  and  possession  without  a  claim  of 
right  is  nothing  more  than  a  trespaas,  and  can 
never  ripai  into  good  title,  no  matter  bow  long 
condnned. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §S  887-893 ;   Dec.  Dig.  <S=» 

ea] 

11.  Advebse  PossxasiON  «:»31— Elements- 
Knowledge  of  Ownbb. 

In  order  to  make  a  good  daim  by  adverse 
holding,  the  true  owner  must  have  actual  knowl- 
edge of  the  hostile  claim,  or  the  possession  must 
be  so  open,  visible,  and  notorious  as  to  raise  the 
presnmption  of  notice  that  the  rights  of  the  true 
owner  are  invaded  intentionally  and  with  the 

eurpose  of  asserting  a  claim  of  title  adverse  to 
is,  so  patent  that  the  owner  could  not  be  de- 
ceived, and  such  that,  if  he  remains  in  ignorance 
thereof,  it  is  his  own  fault. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  Sg  128-133;  Dea  Dig.  <S=3 
31.] 

12.  Descent  axd  Distsibution  ^=s>11— Real 
Propebty. 

Where  title  to  land  has  been  established  by 
limitation  upon  death  of  the  occupants  it  de- 
scends to  their  heirs  and  becomes  their  separate 
property. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  g§  40-44.  47,  180,  184 ; 
Dec.  Dig.  <S=11.] 

13.  Judgment  ®=»707  —  Conclusiveness  — 
Pabties. 

A  judgment  is  not  binding  upon  persons  not 
parties  nor  privies  thereto. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  g  1230;   Dec.  Dig.  «=»707.] 

14.  Judgment    iS=»743(2)— Conclusiveness- 
Afteb-Acquibed  Title. 

One  is  not  estopped  by  a  jadgment  that  he 
has  no  title  to  land  from  setting  up  an  after- 
acquired  title,  or  a  title  based  on  tne  ten-year 
statute  of  limitations. 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  g||  12S8,  1276,  1284;   Dec.  Dig.  «=> 
743C2).] 
16.  Appkai.  and    Ebbob   «s>10e2(l)— Habm- 

i£ss  Ebbob  —  Submission  of  Intebboga' 

tobt. 
The  submission  of  an  interrogatory  the  An- 
swer to  which  becomes  immaterial  by  t£e  sub- 
misaion  and  answer  of  other  interrogatories  is 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4212;  Dec.  Kg.  <S=s 
1062(1).] 

Aroeal  from  District  Court,  Newton  Coun- 
ty ;  A.  E.  Davis,  Judge. 

Action  by  the  Houston  Oil  Company  of 
Texas  against  Demps  Stepney  and  others. 


From  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Parker  ft  Kennerly,  of  Houston,  for  appel- 
lant Powell  &  Huffman,  of  Jasper,  for  ap- 
pellees. 

CONLEX,  O.  J.  This  suit  was  brought  by 
the  appellant,  Houston  Oil  Company  of  Tex- 
as, as  plaintiff  below,  against  Demps  Stepney 
and  his  wife,  Lucy  Stepney,  and  others,  as 
an  action  of  trespass  to  try  title  for  recovery 
of  a  specific  160  acres  of  land,  a  part  of  the 
D.  S.  D.  Moore  leagne  in  Newton  county. 
Tex.,  and  for  damages  for  catting  timber 
therefrom.  All  of  the  defendants  filed  dis- 
claimers, except  Demps  Stepney  and  his  wife, 
Lncy,  who  pleaded  general  denial,  not  guilty, 
and  the  ten-year  statute  of  QmltaticMis. 

By  supplemental  petition  appellant  alleg- 
ed that  during  the  reoeivershlp  of  the  Hous- 
ton Oil  Cmnpany  of  Texas,  to  wit,  on  the  5tb 
day  of  December,  1906,  receivers  in  that 
cause  filed  suit  against  Demps  Stepney  in  the 
United  States  Circuit  Court  for  the  Southern 
District  of  Texas,  praying  for  the  recovery 
of  title  to  and  the  possession  of  the  same 
land  sned  for  herein,  and,  further,  that  the 
defendant,  Demps  Stepney,  be  enjoined  from 
interfering  with  the  title  and  possession  of 
said  receivers  to  said  property;  that  said 
Demps  Stepney  filed  an  answer  in  said  cause, 
and  appeared  by  attorney,  in  which  he  un- 
dertook to  establish  title  under  the  ten-year 
statute  of  limitations,  that  said  receivers  re- 
covered judgment  In  said  cause  on  the  28th 
of  September,  1908,  in  which  they  were 
awarded  title  and  possession  of  said  160  acres 
of  land  under  the  decree  of  the  court  duly 
entered,  and  which  judgment  they  contend 
is  a  bar  to  said  Demps  Stepney  and  others 
claiming  under  him  from  disputing  the  title  of 
the  appellant  in  this  cause. 

By  supplemental  answer  the  appellees  spe- 
dally  excepted  to  that  part  of  the  supple- 
mental i>etition  which  sets  up  the  federal 
court  judgment  as  a  bar:  First  because  said 
petition  shows  on  its  face  that,  if  ajoy  judg- 
ment was  obtained  against  Demps  Stepney, 
the  same  was  recovered  in  the  United  States 
Circuit  Court  for  the  Southern  District  of 
Texas,  in  the  city  of  Houston,  Harris  coun- 
ty, Tex.,  in  tile  exercise  of  its  equity  powers 
in  the  receivership  against  the  Houston  Oil 
Company  of  Texas  by  intervention  in  said 
original  suit  in  equity.  No.  54,  brought,  by  the 
Maryland  Trust  C(Hnpaiiy  of  Baltimore 
against  the  Klrby  Lumber  Company  and  the 
Houston  Oil  Company  of  Texas,  two  Texas 
corporations,  and  that  said  court  had  no  ju- 
risdiction over  the  person  of  Demps  Stepney 
or  over  the  land  in  controversy,  because  the 
receivers  of  the  Houston  OU  Company   of 

Texas,    in    their    Intervention    No.    , 

against  Demps  Stepney,  were  asserting  a 
legal  title  to  real  estate  against  Demps  Step- 
ney, who  was  in  actual,  adverse  possession 
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of  the  land  to  controversy;  and,  second,  be- 
cause said  receivers  of  the  Houston  Oil  Com- 
pany of  Texas  nor  the  Houston  Oil  Company 
of  Texas  were  In  possession  of  the  land  sued 
for  and  described  in  said  Judgment,  and 
therefore  could  not  entertain  or  maintain  a 
suit  In  equity  therefor ;  their  right  being  one 
of  ejectment,  they  bad  a  complete  and  ade- 
quate remedy  at  law,  wMcb  could  be  brougbt 
only  in  Newton  County,  Texas,  where  the 
land  was  situated,  and  the  defendant,  Demps 
Stepney,  resided,  and  the  said  Judgment  is 
therefore  void;  third,  because  said  plead- 
ings show  upon  their  face  that  Demps  Step- 
ney, one  of  the  defendants  only  In  this  cause, 
was  a  party  to  said  suit  in  the  Circuit  Court 
of  the  United  States,  and  that  Lucy  Stepney, 
who  was  one  of  the  defendants  In  this  suit, 
was  not  a  party  to  the  suit  In  which  the  al- 
leged Judgment  was  obtained. 

The  defendants  also  further  answered,  de- 
nying that  any  citation  had  ever  been  served 
upon  Demps  Stepney  or  his  wife  in  the  fed- 
eral court  suit,  nor  that  they  or  either  of 
them  ever  knew  that  a  suit  was  filed  against 
them  In  which  the  alleged  Judgment  was  ob- 
tained against  Demps  Stepney,  and  that  the 
Judgment  entered  ther^n  is  against  Demps 
Stepney  only  for  land,  which  at  the  time  of 
the  filing  of  said  suit  and  obtaining  said 
Judgment  was,  and  is  now,  the  homestead  of 
Demps  Stepney  and  Lucy  Stepney,  and  that 
said  Lucy  Stepney  Is  and  was  not  a  party  to 
said  suit  and  judgment,  and  same  is  there- 
fore void.  All  the  demurrers  and  exceptions 
were  overruled. 

During  the  trial  of  this  cause  the  appellees, 
to  avoid  the  effect  of  this  judgment,  and  in 
addition  to  attacking  It  as  being  void  for 
want  of  jurisdiction,  offered  testimony  to 
prove  that  Levi  Levlas  and  his  wife,  Mary 
Levlas,  who  were  the  father  and  mother  of 
Demps  Stepney's  w4fe,  Lucy  Stepney,  lived 
on  the  land  In  controversy  and  matured  a 
complete  limitation  title  to  it  before  their 
death,  and  that  consequently  when  they  died 
Lucy  Stepney  and  the  other  heirs  (whose  in- 
terest Demps  Stepney  and  wife  have  acquir- 
ed since  the  Judgment  in  the  federal  court 
suit  In  1908)  Inherited  said  land  as  their  sep- 
arate property,  and  that  consequently  the 
Judgment  against  Demps  Stepney  alone  was 
not  binding  on  Lucy  Stepney  nor  the  other 
h^rs  who  were  not  parties  to  that  suit 

The  court  submitted  the  case  upon  special 
Issues  to  the  Jury,  as  fi>llowB,  to  wit: 

"Question  No.  1:  Have  Demps  Stepney  and 
his  wifb,  Lucy  Stepney,  had  and  held  peaceable 
and  adverse  posaession  of  tlie  land  described  in 
their  answer,  cultivatmg,  using,  or  cnjoj-ing  the 
same,  for  ten  consecutive  years  prior  to  Janu- 
ary 16,  19147  Yon  will  answer  this  question 
'Yes*  or  'No,'  as  you  may  detenmlne  the  fact  to 
be.    •    •    • 

"Question  No.  3:  Did  Ivcvi  Levias  and  ■wife 
have  and  hold  penccnble  and  adverse  possession 
of  the  land  described  in  plaintiff's  joetition  and 
defendants'  answer,  cultiviiting,  using,  or  en- 
joying the  same,  for  ten  consecutive  years  prior 
to  .Taouary  10,   1914.     You  will  answer  this 


?lUestion  Tes*  or  "No,'  as  you  may  determine  the 
act  to  be. 

"Question  No.  4 :  Did  Demps  Stepney  and  his 
wife,  Lucy  Stepney,  live  open  the  land  described 
in  plaintifFs  petition  and  In  defendants'  answer 
in  peaceable  and  adverse  possession,  claiming, 
using,  cultivating,  or  enjoying  the  same,  for 
more  than  ten  years  consecutively  before  the  1st 
day  of  January,  1914?  You  will  answer  this 
question  'Yes'  or  "No,"  as  you  may  determine 
the  fact  to  be.    •    •    * 

"Question  No.  6:  Did  Levi  Levins  claim  the 
land  on  which  they  were  living  adversely  against 
Judge  D.  R.  WJngate?     Answer  'Yes'  or  'No.' 

"Question  No.  7:  Did  Levi  Levias'  wife  claim 
the  land  on  which  she  was  living  adversely 
against  Judge  D.  R.  Wingate?  Answer  this 
question  'Yes'  or  'No.' " 

The  Jury  answered  the  questions  as  fid- 
lows,  to  wit: 

nestion  No.  2  we  answer  'Yes.' 
luestion  No.  3  we  answer  'Yes.' 
luestion  No.  4  we  answer  'Yes.' 
foestion  No.  6  wo  answer  'Yes.' 
uestion  No.  7  we  answer  'Yes.'  " 

Upon  motl<n  of  the  appellees,  Jndgntent 
was  entered  In  their  favor  on  the  answers  at 
the  Jury  to  the  several  questions  propounded 
to  it,  and  from  this  Judgment  the  Houston 
Oil  Company  of  Texas  has  duly  perfected 
an  appeal. 

[1]  Under  the  first  assignment  of  error  It 
is  contended  that  the  court  erred  in  refusing 
to  let  the  appellant,  Houston  Oil  Company  of 
Texas,  ask  the  witness  Demps  Stepney 
whether,  if  he  had  known  that  the  land  they 
were  living  on  was  at  the  time  and  during 
the  early  part  of  their  claim  the  land  of 
D.  R.  Wlngate,  he  would  have  claimed  It  ad- 
versely against  him ;  it  having  been  develop- 
ed by  the  evidence  that  D.  R.  Wlngate  owned 
the  land  during  a  part  of  the  time  limitaticHi 
was  running,  and  that  Levi  Levias,  the  fa- 
ther-ln-lnw  of  Demps  Stepney,  was  an  old 
slave  of  Judge  Wlngate.  The  evidence  shows 
that  Levi  Levias  and  Mary  Ijcvias  moved  on 
the  land  in  controversy  somewhere  between 
the  years  1871  and  1873,  the  exact  date  be- 
ing in  controversy;  that  Levi  lievlas  lived 
on  this  place  until  his  death,  which  is  fixed 
by  the  witnesses  from  the  Jear  1879  to  ISSS ; 
that  Mary  Levias  continued  to  live  on  this 
land  until  her  death,  which  occurred  some 
time  subsequent  to  that  of  her  husband,  and 
the  date  of  which  is  also  in  controversy,  it 
ranging  from  1886  until  later  years;  that 
the  land  in  controversy  is  situated  principal- 
ly on  a  400-acre  tract,  and  only  partially  tm . 
a  SOO-acre  tract,  both  of  which  tracts  belong- 
ed to  Judge  D.  B.  Wlngate.  The  Jury  found 
from  the  evidence  submitted  to  them  that 
Levi  Levias  and  Mary  Levias,  his  wife,  had 
matured  limitation  title  to  the  160  acres  of 
land  in  controversy.  The  evidence  also 
shows  that  neither  Levi  Levlas  nor  Mary 
Levlas,  his  wife,  nor  Demps  Stepney,  knew 
that  Judge  Wlngate  ever  owned  or  claimed 
any  of  the  land  in  controversy. 

If  limitation  title  was  perfected  tn  the 
heirs  of  Levi  Levlas  and  his  wife,  Mary 
Levlas,  at  the  date  of  the  death  of  the  lat- 
ter, as  the  jury  found  by  their  verdict.  It 
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l8  immaterial  what  Dempa  Stepney  might 
have  done  tf  he  had  known  who  the  true 
owner  was.  li,  as  a  matter  of  fact,  Damps 
Stepney  had  claimed  the  land  in  controversy 
for  a  sufficient  length  of  time  to  mature  lim- 
itation title,  it  is  quite  immaterial  what  he 
would  otherwise  have  done  had  hla  Informa- 
tion as  to  the  ownership  of  the  land  been 
different  The  material  point  of  Inquiry 
was  whether  he  had  actually  claimed  the 
land  adversely  to  the  owner,  and  not  whether 
his  dalm  would  have  been  dUFerent  if  his 
knowledge  of  the  title  had  been  more  correct. 
The  court  did  not  err  In  excluding  this  evi- 
dence, nor  in  refu^ng  to  give  the  special  re- 
quested instruction  based  thereon  defining 
the  meaning  of  "adverse  possession."  This 
assignment  is   therefore   overruled. 

[2]  Under  the  second  assignment  of  error 
the  appellant  complains  of  the  action  of  the 
court  in  refusing  to  allow  It  to  ask  the  wit- 
ness R.  P.  Wlngate  about  the  instructions  he 
had  received  from  his  father,  D.  R.  Wlngate, 
with  reference  to  permitting  I.«vl  Lerias  and 
his  wife,  and  Demps  Stepney  and  his  wife, 
to  live  on  the  land  which  they  claimed,  end 
which  was  part  of  the  land  owned  by  D.  R. 
Wlngate,  deceased,  and  a  part  of  the  land  in 
controversy,  without  requiring  them  to  pay 
rent  either  to  him  or  to  D.  R.  Wlngate.  The 
record  shows  that  this  witness  bad  testified 
that  his  father  made  him  agent  for  the  pur- 
pose of  looking  after  the  lands.  He  said 
that  "bis  father  charged  him  what  to  do  and 
told  him  to  exempt  old  man  Levi,  and  not 
to  charge  him  any  rent  or  anything  that 
way."  The  appellees  objected  to  the  intro- 
duction of  this  evidence,  and  the  record 
shows  that  the  court  ruled: 

"He  can  testify  that  his  father  put  him  in 
charge  of  thnt  land  to  look  after  the  land,  and 
he  can  testify  that  he  didn't  collect  any  rents 
from  Levi  Ijcvias,  because  of  the  instructions 
received,  but,  as  to  telling  what  -was  told  him 
by  hia  father,  detailing  the  conversation  be- 
tween him  and  his  father,  I  don't  think  it  admis- 
sible, but  he  can  teU  what  he  did  under  the  in- 
structions." 

There  was  no  error  in  this  ruling  of  the 
court,  and,  besides,  at  another  place  in  his 
testimony,  this  witness  was  permitted  to  tell 
the  Jury,  without  objection,  speaking  of  the 
conversation  which  he  had  with  Levi  lievias 
before  hte  death,  that: 

"He  (Levias)  told  me  thnt  Father  told  him  he 
conid  go  out  on  any  of  the  land  he  wanted  to 
and  stay  there  as  long  as  he  wanted  to,  and  he 
wouldn't  charge  him  any  rent  for  it." 

This  is  practically  the  same  evidence  as 
the  court  excluded.  There  is  no  merit  in 
this  assignment  of  error,  and  it  Is  overruled. 

[3]  Under  the  third  assignment  of  error 
the  appellant  nrges  that  the  court  should 
bave  given  the  special  requested  instruction 
to  peremptorily  return  a  verdict  for  the 
appellant— 

"becanse  the  evidence  failed  to  show  ten  years' 
adverse  poasesirion  beyond  the  amount  of  land 
in  the  actual  iiosspssion  of  the  appellees,  as 
the  testisiony  was  undisinited  that  the  owner  of 
tbe  real  title  was  logging  a  part  of  the  land  in 


controversy,,  whioh  was  covered  by  deeds  to  hint, 
and  consequently,  by  reason  of  such  actnal  pos- 
session incident  to  the  logging  operations,  he 
had  constructive  possession  of  all  of  the  land 
covered  by  said  deeds  not  in  th«  actual  adverse 
possession  of  the  claimants." 

[4]  An  Investigation  of  the  evidence  dis- 
closes that  Levi  Levias  and  his  wife  went 
on  to  the  160  acres  in  controversy  and  set- 
tled a  home  thereon  between  the  years  1871 
and  1873;  that  they  cleared  two  fields  and 
had  in  cnltivatlon  about  10  acres ;  that  tbey 
built  houses,  roads,  and  fences  on  said  land ; 
that  they  lived  there  until  they  both  died, 
some  time  in  the  SO's,  the  dates  of  their  re- 
spective deaths  being  heretofore  referred  to. 
Demps  Stepney  went  to  live  with  his  father- 
in-law,  Levi  Leviaa,  In  1878  or  1879,  and  aft- 
er his  death  continued  tQ  farm  a  portion  of 
the  improvements  for  his  mother-in-law, 
Mary  Levias,  until  her  death.  After  the 
death  of  his  mother-in-law  Demps  Stepney 
and  his  wife  continued  to  live  on  the  land, 
and  have  claimed  same  until  the  filing  of 
this  suit  In  1914.  The  evidence  is  conflicting 
as  to  the  exact  date  Levi  Levias  went  on  the 
land.  It  varies  from  1871  to  1877,  and  the 
death  of  old  man  Levi  Levias  is  also  uncer- 
tain; the  dates  ranging  from  1879  to  1889. 
These  were  all  conflicting  Issues  .which  were 
settled  by  the  special  verdict  in  favor  of  ap- 
pellees. In  answering  questtons  3,  6,  and  7. 
The  evidence  as  to  the  logging  operations 
was  conflicting.  While  the  evidence  shows 
that  Walter  Wlngate,  acting  for  his  father, 
did  s(»ne  small  amount  of  logging  on  the  100- 
acre  tract  in  controversy,  yet  Demps  Stepney 
testified  that  he  sold  him  the  logs.  While  it 
is  the  rule  of  law  that  the  true  owner  pos- 
sessing a  part  of  a  tract  of  land  shaU  give 
constructive  i)osse8sion  of  all  of  the  land 
which  Is  not  in  actual  possession  of  the  ad- 
verse claimant,  yet,  If  Walter  Wlngate  pur- 
chased the  timber  from  Demps  Stepney,  and 
went  on  the  land  and  cut  the  timber  under 
such  circumstances,  there  would  not  be  any 
break  in  the  continuity  of  the  adverse  claim- 
ant's possession,  and  the  rule  as  urged  by  the 
appellant  in  this  assignment  would  not  ap- 
ply. The  evidence  upon  this  Issue  was  also 
conflicting,  and  was  settled  by  the  above  an- 
swers of  the  Jury  to  the  special  issues  pro- 
pounded to  them.  This  assignment  of  error 
is  therefore  overruled. 

Under  the  fourth  assignment  of  error  ap-. 
pellant  contends  that  the  court's  charge  on 
adverse  possession,  although  abstractly  cor- 
rect. Is  misleading,  in  view  of  the  fact  that 
the  court  had,  in  the  hearing  of  the  Jury, 
refused  to  permit  the  plaintiff  to  ask  the 
defendant  Demps  Stepney  if  he  would  have 
claimed  the  land  in  controversy  adversely  to 
Judge  Wlngate  If  be  had  known  that  Judge 
Wlngate  had  owned  it,  because  it  states  "that 
adverse  possession   is  a   claim   Inconsistent 
with  and  hostile  to  the  claim  of  another," 
whereas  the  charge  should  have  stated  that  /^^^-k/^^T/> 
the  possession  la  not  adverse  If  the  claimant'  *^  jVjOy  IC 
does  not  claim  the  land  against  the  person  ^ 
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who  Is  at  the  time  the  real  owner;  that  this 
charge  as  given  might  reasonably  have  Im- 
pressed the  Jury  with  the  Idea  that,  though 
the  claimant  did  not  claim  against  anybody 
who  in  fact  owned  It,  the  possession  was 
still  adverse  if  they  claimed  against  others. 

tB]  The  charge  as  given  by  the  court  on  ad- 
verse possession  Is  a  correct  statement  of  the 
law,  and  in  connettion  with  that  charge  the 
court  also  submitted  to  the  Jury  the  direct 
question  as  to  whether  or  not  Levi  Levlas 
and  Mary  Levlas  did  In  fact  claim  the  land 
adversely  to  Judge  WIngate,  and  the  Jury 
answered  In  the  affirmative.  There  is  no  rea- 
son, therefore,  for  the  Inference  that  the 
Jury  could  have  formed  any  impression  that 
the  possession  of  the  land  was  adverse,  with- 
in the  meaning  of  the  charge  of  the  court, 
although  the  claimants  were  not  holding 
against  Judge  WIngate.  There  Is  no  merit  in 
this  assignment,  and  it  Is  alsft  overruled. 

[6]  Under  the  fifth  assignment  of  error  the 
appellant  urges  upon  the  court  that  the  ver- 
dict of  the  Jury  and  the  Jiidgment  of  the 
court  thereon  are  unsupported  by  the  law 
and  the  evidence,  because  the  uncontradicted 
evidence  shows  that  there  "never  was  any 
entry  or  possession  held  under  a  claim  of 
right"  by  Levi  Levlas  or  his  wife,  or  by 
Demps  Stepney  and  his  wife,  or  by  any  jjer- 
son  under  whom  the  appellees  claimed ;  that 
the  only  claim  of  right  which  the  appellees' 
evidence  shows  ever  to  have  been  held  by 
I'evi  Levlas  and  wife  was  such  only  as  might 
arise  by  reason  of  the  bare  fact  of  occupan- 
cy, conflicted  with  adverse  claim,  and  that 
there  .was  absolutely  no  evidence  tending  to 
show  that  the  entry  by  Levi  Levlas  and 
wife  was  made  on  land  whldi  he  claimed  to 
own,  or  that  there  was  ever  any  claim  of 
right  imder  which  the  possession  was  held." 

Since  the  decision  by  the  Supreme  Court 
in  the  case  of  Stevens  v.  Pedregon,  173  S. 
W.  210,  there  seems  to  have  been  created 
some  confusion  in  the  minds  of  the  profes- 
sion as  to  the  correct  meaning  to  be  given  the 
terms  "under  a  claim  of  right,"  as  contained 
in  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
5681,  whl<ai,  in  defining  adverse  possession, 
contains  the  following  language: 

"Adverse  possession  is  an  actual  and  visible 
appropriation  of  the  land,  commenced  and  con- 
tinued under  a  claim  of  right  incousistent  with 
and  hostile  to  the  claim  of  another." 

The  ten-year  statute  of  limitations  of  1841, 
which  remained  unchanged  until  1879,  |vhen 
the  present  statute  was  enacted,  did  not  spe- 
dally  provide  that  the  possession  should  be 
adverse,  nor  was  the  term  "adverse  posses- 
sion" used  or  defined  in  the  statute.  How- 
ever, the  courts,  in  construing  that  act,  held 
that  the  peaceable  ijossesslon  provided  for 
upon  the  part  of  the  claimant  of  necessity 
must  be  adverse  to  the  claim  of  the  true 
owner,  and  not  held  in  subordination  of  his 
title.  Bedding  v.  Redding,  15  Tex.  251 ;  Hud- 
son V.  Wheeler,  84  Tex.  366.  In  the  early 
"-•  •"*  Portia  V.  Hill,  Administrator,  3  Tex. 


278,  Mr.  Justice  Wbeeler  defined  adverse 
possession  as  "an  actual  visible  and  exclusive 
appropriation  of  the  land  commenced  and 
continued  under  a  claim  of  right,  either  un- 
der an  openly  avowed  claim  or  under  a  con- 
structive claim,  arising  from  the  acts  and 
circumstances  attending  the  appropriation, 
to  hold  the  land  against  htm  who  is  seized." 
When  the  ten-year  statute  of  limitations  was 
amended  in  1879,  and  "peaceable  possession" 
and  "adverse  possession"  expressly  defined, 
the  language  of  Mr.  Justice  Wheeler  defining 
"adverse  possession"  waa  almost  adopted 
verbatim  et  literatim.  Since  the  enactment 
of  the  limitation  statute  in  1841,  and  since 
the  amendment  of  1879,  there  has  been  an 
unbroken  line  of  decisions  declaring  that  It 
did  not  matter  how  tortious  or  wrongful  may 
have  been  the  seizure  of  the  adverse  claim- 
ant, if  possession  be  continued  for  the  time 
required  by  statute.  It  would  give  title,  pre- 
clusive of  all  claims. 

In  the  case  of  Charle  v.  Saffold,  13  Tex. 
112,  Mr.  JusUce  HemphiU  said: 

"It  thus  appears  that  naked  possession  will  se- 
cure title  for  640  acres,  without  inclosure, 
*  *  •  and  the  circumstances  under  which  the 
possession  is  taken  are  altogetber  immaterial 
to  the  right,  provided  the  occupant  claimed  for 
himself  and  adversely  to  all  otuers.  No  matter 
how  tortious  or  wrongful  may  be  the  seizure,  if 
possession  be  continued  for  the  time  limited  bv 
tbe  statute,  it  will  give  title,  preclusive  of  all 
claims.  *  *  »  The  object  of  the  statute  in  its 
longer  terms  is  not  to  settle  questions  in  r«l:i- 
tion  to  gootl  or  bad  faith,  the  right  or  wrong  of 
the  possession ;  It  proceeds  on  other  principle^. 
As  siiid  in  Cliolmondley  v.  Clinton,  2  Jac  & 
Walker,  155:  'A  tortious  act  can  never  be  the 
foundation  of  a  legal  any  more  than  an  equi- 
table title.  It  is  no  more  favoreti  by  n  court 
of  law  than  a  court  of  equity,  considered  naked- 
ly by  itself,  but  the  statute  bar  arises  from 
other  principles.  Admitting  the  title,  if  it 
could  be  inquired  into,  to  be  clearly  in  favor  of 
the  plaintiff  and  against  the  defendant,  still  the 
question  is  whether  he  has  prosecuted  that  title 
in  time.  The  quiet  and  repose  of  tlie  kingdom, 
the  mischief  arising  from  stale  demands,  tbe 
laches  and  neglect  of  tlie  rightful  holder,  and  all 
the  other  principles  of  Dublic  policy  take  away 
the  remedy  notwithstanding  the  title  veri  domini 
and  tho  tortious  holding  of  the  possession.  To 
advert  to  the  merits  is  to  shift  the  question  from 
the  real  subject  of  inquiry.  The  case  never  ar- 
rived at  that  point;  it  is  stopped  in  limine  in 
courts  of  equity  as  of  law.  "The  title  is  <4ang- 
cd  in  both  by  operation  of  a  public  law  upon 
public  principles,  without  regard  tc|  original 
private  rinlit.  If  the  negligent  owner  has  for- 
ever forfeited  by  his  laches,  his  right  to  any 
remedy  to  recover,  he  has  in  effect  lost  his  right 
to  recover.' " 

In  the  case  of  Kinney  v.  Vinson,  32  Tex. 
126,  tbe  court  said: 

"The  statute  of  limitations  of  ten  ;^ear8  does 
not  involve  the  question  of  good  faith  in  the 
naked  possessor.  The  language  of  the  act  is 
broad  and  unqualified,  and  the  legislation  was 
based,  no  doubt,  upon  the  poUcy  of  compelling 
those  who  had  a  right  of  entry  under  title  to 
take  actual  poKsos.sion  of  their  lands,  and  have 
the  country  settled  at  the  peril  of  being  ousted 
by  those  who  would  settle  the  land  and  improve 
the  country.  It  is,  then,  a  mere  qnesticm  of  fact  r^\r> 
as  to  the  adverse  possessioj^ISpf^that  period  o&jVLC 
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The  result  of  the  holeling  of  the  court  In 
the  case  of  Craig  v.  Cartwrlght,  66  Tex.  413, 
was  that.  If  one  entered  upon  the  land  of  an- 
other without  right  and  erected  houses  and 
oi>ened  fields  thereon,  continuously  occupy- 
ing the  house  and  using  the  fields  for  such 
purposes  as  the  land  is  adapted  thereto, 
although  a  trespasser,  still,  if  this  conttames 
or  'be  permitted  by  the  true  owner  to  con- 
tinue for  the  period  prescribed  by  the  statp 
ute,  without  interruption,  this  "naked  tres- 
passer" win,  under  the  law,  lose  that  char- 
acter, and  become  the  owner  of  the  land. 

The  case  of  Link  t.  Bland,  43  Tex.  Civ. 
App.  510,  95  S.  W.  1110,  is  directly  in  p<^t 
on  the  issue  iny(dTed  under  this  assignment. 
That  case  was  a  suit  by  J.  W.  Iilnk  against 
Richard  Bland,  In  trespass  to  try  title  for 
640  acres  of  land  In  Orange  comity.  The 
defendant,  among  other  defenses,  pleaded  the 
statute  of  IlmltaUon  of  ten  years  as  to  160 
acres  of  land  sued  for,  including  his  resi- 
dence and  improvements,  the  160  acres  being 
specifically  described  In  his  answer,  and  diB- 
claimed  as  to  the  remainder  of  the  survey. 
There  was  a  verdict  for  the  defendant  as  to 
the  160  acres.  Under  the  first  assignment  of 
error  the  appellant  assailed  the  verdict  of 
the  jury  and  the  judgment  of  the  court  In 
that  case  on  the  ground  "^at  the  undisputed 
evidence*  showed  that  defendant's  possession 
was  not  commenced  or  continued  under  a 
claim  of  right,  as  required  by  the  statute." 
The  court,  in  considering  the  question,  said: 

"£>om  the  evidence  in  the  record  as  to  the 
appellee's  possession  we  deduce  the  following 
facta:  The  suit  was  begun  b'eptember  8,  1904. 
In  February,  1894,  appellee,  who  was  a  married 
man,  moved  upon  the  section  of  land  in  con- 
troversy with  his  wife.  He  built  a  dwelling 
house  with  otlier  usual  improvements  of  a  liome, 
on  the  southeast  quarter  of  the  section,  before 
moving  on  it,  cleared  land,  put  about  4  acres 
in  cultivation  the  first  yeor,  which  was  after- 
wards increased  to  10  acres  in  cultivation  and 
15  acres  in  pasture.  He  has  continuously  lived 
with  his  family  on  the  land  since  first  moving 
there  in  i'ebrunry,  1894,  and  has  always  claim- 
ed the  land  adversely  to  the  owner  and  all  other 
persons.  When  he  first  began  to  dear  the  land 
lor  his  home,  he  thought  the  land  was  on  sec- 
tion 22,  a  school  section,  but  found  out  before 
his  house  was  built,  and  before  he  took  up 
bis  residence,  that  it  was  on  section  19,  and 
that  the  section  belonged  to  the  Texas  &  New 
Orleans  Railway  Company.  Appellee's  inten- 
tion was  to  hold  the  land  in  hostility  to  the 
owner  and  every  one  else,  but  he  testified  that 
he  had  no  title  to  the  land,  that  be  had  never 
bought  it,  nor  Inherited  it,  nor  bad  anybody 
ever  given  it  to  him.  Knowing  he  had  no  title, 
be  took  possession  claiming,  and  intending  to 
claim,  the  land  by  virtue  of  his  possession,  and 
continued  to  occupy  it  as  his  home  under  such 
claim  based  upon  his  possosHion  alone,  from 
and  after  February,  1894.  His  possession  was 
during  all  this  time  open  and  notorious,  and 
was  exclusive  and  bostUe  to  the  owner  and  all 
others.  Appellee  testified  that  he  knew  that  the 
land  was  not  his,  and  that  he  did  not  claim  to 
own  it  when  he  first  went  on  it;  that  he  never 
asserted  a  better  title  than  the  Texas  &  New 
Orleans  Railway  Company,  but  his  testimony 
shows  clearly  that  what  he  meant  by  these  ex- 
pressions was  that  he  had  no  title  to  the  land, 
and  never  claimed  to  have  any  except  what  his 
naked  possession  gave  him,  and  never  asserted 


any  hostile  claim  except  such  as  could  be  predi- 
cated upon  his  possession.  The  undisputed  evi- 
dence snows  clearly  that  appellee's  possession 
was  an  actual  and  visible  appropriation  of  the 
land,  adverse  to  all  the  world,  and  that  he  at 
all  times  claimed  whatever  right  such  possession 
gave  him,  without  at  any  time  claiming  to  be 
the  owner  of  the  land  in  the  sense  of  having 
title  or  right  except  such  as  inhered  in,  and  was 
attached  to,  such  possession. 

"Appellant's  contention  as  to  the  law  upon 
this  state  of  facts  can  best  be  stated  by  the 
following  quotations  from  his  brief:  'The  lan- 
guage of  the  statute  applying  to  the  contention 
of  appellant  in  this  case  is  plain:  "Adverse  |k>s- 
session  is  an  actual  and  visible  appropriation 
of  the  land  commenced  and  continued  under  a 
claim  of  right  inconsistent  with,  and  hostile  to 
the  claim  of  another."  Under  this  statute  a 
man,  to  start  the  statute  of  limitations  run- 
ning, must  be  an  honest  claimant  of  the  land  he 
is  in  possession  of.  The  statute  was  made  to 
protect  persons  honestly  claiming  their  prop- 
erty and  in  the  possession  thereof.  The  statute 
was  not  made  nor  intended  to  deprive  the  own- 
er of  land  of  his  title  thereto,  at  the  claim  of 
a  possessor  thereof  in  bad  faith,  who  was  occu- 
pymg  the  land  without  a  claim  of  right ;  in  oth- 
er 'words,  knowingly,  without  title,  and  with- 
out the  right  of  possession.  There  is  no  law  in 
Texas  that  protects  a  naked  squatter  on  the 
lands  of  another.  His  term  of  occupancy  as  a 
naked  squatter,  and  knowing  tbut  he  had  no 
right  to  enter  or  hold  the  land,  and  not  claim- 
ing to  have  any  such  right,  would  never  ripen 
into  title,  and  possession  of  this  kind  was  never 
Intended  to  ripen  into  title  or  deprive  the  own- 
er of  any  rights  of  property.'  Appellant  lays 
much  stress  upon  the  provisions  of  article 
3349,  Rev.  St.  1803,  defining  adverse  possession 
to  be  'actual  and  visible  appropriation  of  the 
land  commenced  and  continued  under  a  claim 
of  right,  inconsistent  with,  and  hostile  to  the 
claim  of  another,'  and  it  is  strenuously  insisted 
that  the  undisputed  evidence  shows  that  ap- 
pellee did  not  enter  into  possession  under  such 
'claim  of  right'  as  is  here  intended. 

"It  cannot  be  denied  that  he  claimed  what- 
ever right  his  possession  entitled  him  to,  but  it 
is  insisted  that  the  entry  and  possession  must  be 
upon  at  least  a  claim  of  ownersfain  and  right 
of  possession,  independently  of  the  poesesaion 
itseU.  We  think  this  is  a  fair  statement  of  ap- 
pellant's contention.  The  law  has  clearly  been 
settled  otherwise  by  an  unbroken  line  of  deci- 
sions in  tills  state.  It  was  held  by  the  Su- 
preme Court  in  Charle  v.  Saffold,  13  Tex.  112: 
It  thus  appears  that  naked  possession  will  se- 
cure title  for  640  acres  without  inclosurc,  or 
1,000  or  2,000  with  inclosure;  and  the  circum- 
stances under  which  the  possession  is  taken  are 
altogether  immaterial  to  the  right,  provided  the 
occupant  claims  for  himself  and  adversely  to 
others.  No  matter  how  tortious  or  wrongful 
may  be  the  seizure,  if  possession  be  continued 
for  the  time  limited  by  statute,  it  wiU  give  title 
preclusive  of  all  claims;  *  *  *  no  question 
IB  made  or  is  open  relative  to  the  bona  fides  or 
mala  fides  of  the  possession.'  This  doctrine 
has  been  followed  In  numerous  cases,  of  which 
we  need  only  cite  the  following:  Craig  v.  Cart- 
wright,  65  Tex.  421:  Word  v.  Drouthett,  44 
Tex.  369;  Bruce  v.  Washington,  80  Tex.  372, 
15  S.  W.  1104 ;  Cox  V.  Sherman  Hotel  Co.,  47 
S.  W.  809.  It  is  true  that  the  statute  defining 
adverse  possession  was  not  passed  until  the 
adoption  of  the  Revised  Code  of  1879  (article 
8198,  Rev.  St.  1879),  and  that  of  the  cases  cited 
Charie  v.  Saffold  and  Word  v.  Drouthett  were 
decided  prior  to  that  date;  but  the  statute  re- 
ferred to  only  incorporates  as  a  part  of  the  law 
the  very  construction  placed  upon  the  former 
law  as  to  what  was  necessary  to  constitute  ad- 
verse possession,  ns  laid  down  in  Portis  v.  Hill, 
3  Tex.  279 ;   Craig  v.  Cartwright,  supra. 

"There  is  no  intimation  in  the  evidence  that 
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appellee  bdd  in  subordination  to  the  title  of  ap- 
pellant or  any  one  else.  He  says  that  he  in- 
tendpd  to  hold  the  land  until  he  was  put  off,  b; 
which  is  evidently  meant  until  he  was  divested 
of  possession  by  some  one  whose  title  was  su- 

Serior  to  whatever  rights  his  nossession  gave 
im.  Appellee  was  a  naked  possessor,  but  such 
persons  are  clearly  within  the  protection  of  the 
statute,  even  where  they  take  and  hold  posses- 
sion with  the  intention  of  acgniring  title  by 
limitation  to  something  to  which  they  have  no 
claim  otherwise.  None  of  the  cases  cited  by 
appellant  in  his  brief  support  his  contention.  It 
will  be  found  that  all  of  them  turn  upon  the 
point  that  the  possession  has  been  in  sabordiqa- 
tion  to  the  title  of  the  owner,  or  under  circum- 
stances which  show  that  it  was  not  intended 
to  be  adverse  to  the  owner,  or  did  not  show  a 
v^isible  appropriation  of  the  land.  Appellee's 
possession  gave  bim  title  to  160  acres  of  the 
land." 

The  language  of  the  Supreme  C!ourt  In 
the  case  of  Stevens  v.  Pedregon  must  be  read 
in  the  light  of  the  facts  which  the  court  was 
discussing  in  that  case.  It  Is  to  be  noted 
that  the  court  was  considering  the  statutory 
definition  of  adverse  possession.  Quoting 
Vernon's  Sayles'  Statutes,  it  said: 

"Adverse  possession  is  an  actual  and  visible 
appropriation  of  the  land  commenced  and  con- 
tinned  under  a  claim  of  right  inconsistent  with 
and  hostile  to  the  claim  of  another.  Article 
5681." 

[7-10]  No  matter  in  what  jarlsdiction  the 
determination  of  what  constitutes  adverse 
possession  may  arise,  the  dedslcois  and  text- 
books are  unanimous  In  declaring  that  such 
possession,  among  other  things,  must  be 
hostile.  Color  of  title  (and  by  which  we 
mean  that  which  has  the  semblance  or  ap- 
pearance of  title,  legal  or  equitable,  but 
which  is  in  fact  no  title)  Is  not  necessary  un- 
der any  of  the  authorities  to  perfect  title 
by  adverse  possession,  1^  the  absence  of 
statutory  provision  which  expressly  or  by 
clear  implication  required  it.  1  Cyc.  1084. 
However,  claim  of  title  or  claim  of  right  by 
the  occupant  is  In  all  cases  necessary.  1 
Cyc.  102S.  Ko  matter  how  exclusive  and 
hostile  to  the  true  owner  the  posaesslon  may 
be  in  appearance,  it  cannot  be  adverse  un- 
less accompanied  by  the  intent  on  the  part  of 
the  occupant  to  make  it  so.  The  naked  pos- 
session unaccompanied  with  any  claim  of 
right  win  never  constitute  a  bar.  Where  a 
party  enters  upon  land  and  takes  possession 
without  a  claim  of  right,  his  occupation  is 
subservient  to  the  paramount  title,  not  ad- 
verse to  it  It  is  nothing  more  than  a  tres- 
pass, and,  no  matter  how  long  continued,  can 
never  ripen  into  a  good  title.  Sellman  v. 
Hardin,  58  a?ex.  86;  Murphy  v.  Welder,  68 
Tex.  235 ;  Schleicher  v.  GatUng,  85  Tex.  270 ; 
1  Cyc.  1028,  1029. 

[11]  In  order  to  make  a  good  claim  by  ad- 
verse holding  the  true  owner  must  have 
actual  knowledge  of  the  hostile  claim,  or  the 
possession  must  be  so  open,  visible,  and 
notorious  as  to  raise  the  presumption  of  no- 
tice that  the  rights  of  the  true  owner  are  in- 
vaded intentionally,  and  with  the  purpose  of 
asserting  a  claim  of  title  adverse  to  his,  so 
patent  that  the  owner  could  not  be  deceived. 


and  such  that,  if  b&  remains  In  Ignorance  of, 
it  is  his  own  fault  1  Cyc  996  and  1000. 
This  was  the  senae  in  wbidi  Mr.  Justice 
Brown  waa  considering  the  phrase  "claim  of 
right,"  and  entry  under  "claim  of  right"  as 
therein  used,  simply  means  an  entry  not  in 
subordination  of  another's  title,  but  on  the 
contrary,  that  the  claimant's  entry  on  the 
land  and  his  acts  and  possession  incident 
thereto  are  of  such  a  character  as  to  mani- 
fest an  Immediate  intention  and  purpose  to 
claim  a  ri^t  or  title  to  the  land  in  bimself 
hostile  and  adverse  to  the  true  owner.  The 
cases  Mr.  Justice  Brown  cites  are  all  upon 
the  subject  of  possession  by  claimants  to 
land,  which  possession  was  not  held  suf- 
ficient to  charge  notice  on  the  true  owner 
that  his  land  was  being  adversely  claimed,  or 
not  sufficient  to  set  in  motion  the  statutory 
bar  to  the  true  owner's  right  This  concep- 
tion of  the  meaning  of  the  term,  as  used  in 
that  case,  is  further  emphasized  by  subse- 
quent language  found  in  the  same  opinion, 
tor  the  court  specifically  says: 

"At  no  time  from  the  first  entry  upon  the  land 
to  the  institution  of  this  suit  does  defendant 
in  error  claim  to  have  actually  resided  upon 
the  land,  nor  to  have  the  land  or  any  part  so 
inclosed,  nor  does  he  claim  that  at  any  time  be 
had  a  tenant  upon  it  for  a  length  of  time  suffi- 
cient to  constitute  limitation  under  any  provi- 
sion of  the  law,  or  any  decision  of  t^is  court 
Such  possession  as  he  claims  to  have  had  ixm- 
sisted  of  cultivating  a  small  portion  of  the  land 
one  year  at  one  place,  and  the  next  year  at  an- 
other, and  some  years  there  was  no  cultivation 
of  any  part  of  the  land  for  the  want  of  watir. 
There  was  nothing  in  his  acts  that  would  indi- 
cate a  claim  of  ownership  [or,  as  we  may  say, 
and  in  the  sense  in  which  the  term  was  used  bv 
Mr.  Justice  Brown,  of  a  claim  of  right]  to  the 
laud.  All  that  defendant  in  error  did  in  the  use 
•f  the  land  might  have  been  regarded  as  harm- 
less trespass." 

We  do  not  think  It  was  the  intention  of 
this  case  to  overrule  the  long-established 
principle  in  this  state  that  the  good  or  bad 
faith  inception  of  the  entrance  of  the  ad- 
verse claimant  was  not  a  subject  of  inquire 
in  the  perfection  of  title  by  limitation,  under 
the  ten-year  statute. 

[12-14]  The  Jury  having  found  that  title  by 
limitation  had  been  perfected  in  Levlas  and 
his  wife,  upon  their  death  the  land  in  ques- 
tion descended  to  their  heirs,  and  became  the 
separate  property  of  the  four  daughters. 
The  Judgment  in  the  federal  court  rendered 
against  Demps  Stqjney,  waiving  the  question 
of  the  Jurisdiction  of  the  federal  court  to 
render  any  such  Judgment  was  not  blndin{ 
upon  such  heirs ;  they  not  bdng  parties  to 
that  suit  The  title  acquired  by  Demps  Step- 
ney from  these  heirs  came  to  him  subsequent 
to  the  rendition  of  the  Judgment  In  that 
suit,  and  therefore  he  is  not  e8t<^ped  by 
such  Judgment  from  pleading  the  after-ac- 
quired title,  nor  from  setting  up  the  ten-year 
statute  of  limitation  as  ^  basis  of  recovery 
affecting  the  160  acres  of  land  involved  in 
this. suit  The  fifth  assignment  of  error  is 
therefore  overruled.  '^ 

The  sixth  assigiunent  of  error  cbarges  that 


^le 


Vbz.) 


MAGirOIilA  PKntOI^EUSC  00.  y.  BAT 


1065 


the  conrt  erred  in  not  snbmltting  appellant's 
apedal  charge  No.  1,  on  the  snbject  of  ad- 
rerse  possession,  and  in  submitting  the  one 
the  court  gave.  What  vre  have  said  hereto- 
fore in  cbnBlderiJig  the  first  and  fourth  assign- 
ments of  error  disposes  of  the  questions  rais- 
ed hereunder,  and  this  assignment  is  there- 
fore overruled. 

[II]  Under  the  soTenth  assignment  of  er- 
ror appellant  urges  upom  us  that  the  court 
erred  in  submitting  to  the  jury  question  No. 
2;  they  contending  that  any  limitation  title 
which  might  have  matured  in  whole  or  in 
part  during  the  marriage  of  Demps  and  Lucy 
6tepney  by  reason  of  their  occupancy  of  said 
land  would  be  community  property,  and  that 
therefore  the  judgment  against  Demps  Step- 
ney alone  would  be  sufficient,  he  being  the 
head  of  the  family,  to  divest  both  him  and 
his  wife  of  all  title  to  the  land  in  contro- 
versy. Tte  jury  having  found  on  another 
issue  that  limitation  title  to  the  land  in 
controversy  had  been  perfected  in  Levi  and 
Mary  Levlas,  the  father  and  mother  of 
Demps  Stepney's  wife,  and  the  other  three 
heirs,  the  land  in  controversy  descended  to 
them  as  their  separate  property,  and,  even 
U  there 'was  error  in  the  submission  of  ques- 
tion No.  2,  it  was  harmless  under  the  find- 
ing by  the  jury  that  limitation  title  had  been 
perfected  to  this  land  by  Levi  Levlas  and  bis 
wife.  This  assignment  of  error  is  therefore 
overruled. 

Having  heretofore  determined  that  the 
beirs  of  Levi  and  Mary  Levias  owned  the 
land  in  dispute  in  their  separate  right  at  the 
time  of  the  institution  of  the  suit  in  the 
federal  court  against  Demps  Stepney,  and 
they,  not  being  parties  to  that  suit,  were  not 
boimd  thereby,  it  is  not  necessary  at  this 
time  to  examine  into  the  question  aEfecting 
the  jurisdiction  of  the  federal  court  in  said 
cause  to  render  the  judgment  it  did  against 
Demps  Stepney,  even  If  the  federal  court  had 
Jurisdiction  of  the  subject-matter  of  that 
suit,  since  its  Jurisdiction  was  wholly  lack- 
ing over  the  real  owners  of  the  land. 

The  judgment  of  the  trial  court  is  there- 
fore in  all  things  affirmed ;  and  it  is  so  or- 
dered. 


MAGNOUA  PETROLEUM  00.  et  al.  v.  RAT. 
(No.  8383.) 

(Conrt  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

May  27,  1916.    On  Rehearing, 

June  24,  1916.) 

1.  Mastkb  and  Sebvant  ®=>107(3)— Masteb's 

DUTT— SAFB    PI/ACE    to    WOBK— DA^fGEB0^J8 

Chakacteb  of  Work. 
The  general  rule  requiring  the-  master  to 
exercise  ordinary  care  to  famish  a  reasonably 
safe  place  to  work  has  do  application  to  a  car 
inspector,  employed  to  see  whether  cars  were  in 
a  safe  condition  for  use  by  the  road  and  to  reme- 
dy any  defects  in  them  which  he  might  discover 
Bince  the  character  of  big  employment  necessari- 
ly required  him  to  go  upon  cars  that  were  in  an 
Tin!<nte  and  dangerous  condition ;   the  reason  be- 
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ing  tliat  no  neghgenoe  can  be  charged  to  the 
master  when  the  servant  volnntarily  contrflcts 
to  assume  the  very  risk  of  which  he  complains. 
[Bd.  Note. — For  other  casen,  see  Master  and 
Servant,  Cent.  Dig.  {{  201,  255;  Dec.  Dig.  <S=5» 
107(3).] 

2.  Masteb  and  Sibvant  «=>203(1)— Assump- 
tion on  Risk— MastkbIs  Neglioesce. 
The  defense  of  assumption  of  risk  implies 

negligence  on  the  part  of  the  master  creating  lia- 

biUty  for  the  damages  sustained,  unless  such  a 

right  of  action  is  destroyed  by  the  defense ;   and, 

where  the  common-law  rule  of  allowing  the  de- 
fense of  assumed  risk  where  the  master  has  been 

guilty  of  negligence  is  charged  by  the  statute, 

such  defense  has  no  place  in  a  case  where  there 

has  been  no  negligence  on  the  part  of  the  master. 
[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent.  Dig.  §g  538-540,  542,  543;   Dec. 

Dig.  «=»203(1).] 

S.  Explosives  9=98  —  Masteb  and  Servant 
<S=9lll(l)— Injuby— Oabe  Requibed— Explo- 
sion OF  Tank  Car. 

A  railroad  owed  the  duty  to  its  employes, 

other  than  its  car  inspector,  and  to  strangers 

whose  presence   might   reasonably   be  expected 

sufficiently  near  an  oU  tank  car  to  receive  injury 

from  an  explosion  thereof,  to  exercise  ordinary 

care  to  see  that  the  car  was  in  a  proper  condi- 
tion to  avoid  such  explosion. 
[Ed.  Note. — For  other  cases,  see  Explosives, 

Cent.  Dig.  §§  4.  5;    Dec.  Dig.  cg=>8:    Master 

and  Servant,  Cent.  Dig.  Sg  215,  255;   Deo,  Dig. 

«=»111(1).] 

4.  Masteb  and  Sebvant  <S=>107(3)  —  Safe 
Place  to  Wobk  —  Oab  Inbpsctob  —  Liabxl- 
rry. 

There  may  be  cmusual  circumstances  render- 
ing the  situation  of  a  car  inspector  extraordi- 
narily hazardous,  and,  when  he  is  excusably  ig- 
norant thereof,  the  master  may  be  liable  for  an 
injury  resulting  therefrom  through  a  negligent 
failure  to  remedy  such  conditions  or  to  inform 
him  thereof. 

[Ed.  Note.— For  other  cases,  gee  Master  and 
Servant,  Cent.  Dig.  §i  201,  255;  Dec.  Dig.  «=» 
107(3).] 

5.  Master  and  Sebvant  e=>258(13)— Action 
FOB  INJUBIES  —  Petition  —  Safe  Place  to 
Wobk— INJUBT  to  Cab  Inspector. 

A  petition  in  a  car  inspector's  suit  for  injary 
from  the  explosion  of  a  tank  car  loaded  with  gas- 
oline and  naphtha,  not  alleging  that  he  was  in- 
experienced in  such  work  or  was  ignorant  of  the 
dangers  incident  thereto,  or  that  defendant  was 
negligent  in  not  warning  him  of  the  dangers  be- 
fore directing  liim  to  inspect  the  car,  did  not 
show  any  such  unusual  facts  or  circumstances  as 
to  exempt  him  from  the  general  rule  applicable 
to  servants  employed  to  repair  defective  machin- 
ery or  other  equipment. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  828;  Dec.  Dig.  ®=» 
258(13).] 

6.  Negligence  €=»02(1)  —  Intebvenino  Neg-    . 
ligence — "Pboximate  Cause." 

Intervening  agencies  between  an  act  or  omis- 
sion constituting  negHgence  and  an  injury  do  not 
preclude  a  finding  that  the  negligence  was  the 
"proximate  cause"  of  the  injury,  if  it  can  reason- 
ably be  said  that  the  injury  was  the  natural  and 
proximate  result  of  such  negligence  and  that,  in 
the  li^ht  of  the  attending  circumstances,  some 
such  mjury  ought  reasonably  to  have  been  an- 
ticipated as  the  probable  result. 

[Ed.  Note.— For  other  cases,  see  f^cgligence. 
Cent.  Dig.  §§  76,  78;   Dec.  Dig.  <e=>62(l). 

For  other  definitions,  see  Words  and  Phrases,  /^^  1 

First  and  Second  Series,  Proximate  Cause.]    jv  VjOOQIC 
IBBR  in  all  Key-Numbered  DlsaBU  and  Indexaa  O 
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7.  Mastek  and  Sebvant  iS=3286(18)— IiTJTmT 

Tb    SbBVANT— QlTBSTION    FOB   JUBT— AWTIOI- 
PATION   OF  InjXTBT. 

Whether  or  not  an  injury  to  a  car  inspector, 
{rem  the  explosion  o{  a  tank  car  in  which  he 
was  trying  to  remedy  a  defect,  ought  reasonably 
to  have  been  anticipated  as  a  probable  result  of 
the  road's  negligence,  in  allowing  a  defective 
tank  car  to  remain  in  its  yard,  was  for  the  jury, 
unless,  by  reason  of  an  absence  of  proof,  or  con- 
clusiveness of  proof  to  sustain  the  affirmative  of 
that  issue,  a  peremptory  instruction  thereon 
would  be  warranted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  1020;  Dec  Dig.  «=» 
286(13).] 

8.  Tbial  (S=>203(3)  —  Instbuction  —  Defend- 
ant's TUEORT  OP  THE  CABB. 

In  an  action  for  injury  to  a  car  inspector, 
from  the  explosion  of  a  tank  car  loaded  with 
gasoline  and  naphtha,  which  it  was  alleged  de- 
fendant railroad  negligently  permitted  to  remain 
in  its  yard  in  a  defective  condition,  defendant 
was  entitled  to  an' instruction  a£Srmatively  pre- 
senting the  group  of  facts  upon  which  it  relied 
to  refute  the  charge  of  negligence,  such  as  an 
instruction  that,  if  the  injury  resulted  from  a 
pure  accident  not  proximately  caused  by  the  neg- 
ligence of  any  one,  plaintiff  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §S  478,  479 ;   Dec.  Dig.  €=»203(3).] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; n.  B.  Young,  Judge. 

Action  by  R.  S.  Ray  against  the  MaguoUa 
Petroleum  Company,  the  Corsicana  Petrole- 
um Company,  the  Ft  Worth  &  Denver  City 
Railway  Company,  and  the  Houston  &  Texas 
Central  Railway  Company.  Judgment  for 
plaintiff  against  defendant  Houston  &  Texas 
Central  Railway  Company,  and  It  appeals. 
Reversed  and  remanded  for  another  trial  as 
between  plaintiff  and  such  defendant,  leaving 
the  othter  part  of  the  judgment  undisturbed. 

Thompson  &  Barwise  and  G.  W.  Wharton, 
all  of  Ft  Worth,  Baker,  Botts,  Parker  & 
Garwood,  of  Houston,  and  R.  M.  Rowland, 
of  Ft  Worth,  for  appellant.  McLean,  Scott 
&  McLean,  of  Ft.  Worth,  for  appellees. 

DUNKLIN,  J.  A  tank  car  was  loaded 
with  a  mixture  of  gasoline  and  naphtha  at 
Electra,  Tex.,  and  consigned  for  shipment 
to  Corsicana,  Tex.,  over  the  Ft.  Worth  & 
Denver  City  Railway  to  Ft  Worth,  and  from 
Ft  Worth  to  Corsicana  oyer  the  Houston  & 
Texas  Central  Railway.  After  reaching  Ft. 
Worth  it  was  delivered  to  the  Houston  & 
Texas  Central  Railway  Company  at  3:30 
o'clock  p.  m.  on  the  14th  day  of  March,  1915. 
A  few  minutes  after  6:30  o'clock  p.  m.  of  the 
same  day,  R.  S.  Ray,  a  car  inspector  of  the 
Houston  &  Texaa  Central  Railway  Company, 
was  directed  by  Fife,  the  general  yardmaster 
of  the  Houston  &  Texas  Central  Railway 
Company,  to  inspect  the  car,  the  yardmaster 
telling  him  at  the  time  that  the  car  was  leak- 
ing. Ray  had  Just  gone  on  duty  when  be 
received  those  Instructions  and  proceeded  at 
once  to  the  car.  When  he  reached  it  he 
found  that  gas  was  escaping  from  the  edges 
of  the  dome  cap  in  quantities  sufficient  to 


make  a  biasing  nciae.  He  and  his  helper, 
Pettigrew,  then  proceeded  to  examine  the 
car.  Tbey  both  carried  lanterns,  but  Petti- 
grew, upon  instruction  from  Ray,  extinguish- 
ed hU  before  he  reached  the  car  for  fear 
of  an  explosion  from  the  ignition  of  the 
escaping  gas.  Ray  did  not  extinguish  his 
lantern,  but  on  account  of  the  same  danger 
he  left  It  at  a  distance  estimated  at  between 
75  and  100  feet  from  the  car.  The  dome  cap 
of  the  car  was  screwed-  into  the  opening 
known  as  the  manhole,  approximately  three 
feet  in  diameter.  On  top  of  the  ear  were 
two  valves  called  "pop-ofT'  valves.  The  par- 
pose  of  these  valves  was  to  allow  the  escape 
of  gas  that  might  accumulate  in  the  car  and 
thereby  avoid  an  explosion.  When  the  gas 
reached  a  certain  tension  Inside  of  the  car, 
the  valves  would  be  opened  by  such  pressure, 
and  after  the  relief  of  the  pressure  the 
valves  would  (^ose.  Fearing  that  the  car 
might  explode,  Ray  and  Pettigrew  ascended 
to  the  top  of  the  car  and  tried  to  open  these 
valves  by  hammering  down  on  them  with  a 
bar  of  Iron.  They  were  unable  thus  to  open 
the  valves,  and  thereupon  concaved  the  Idea 
of  unscrewing  the  dome  cap  from  the  man- 
hole. After  giving  the  dome  cap  a  partial 
turn,  which  resulted  In  an  Increase  In  the 
escape  of  gas,  they  ceased  further  efforts 
and  alighted  from  the  car;  Ray  being  of  the 
opinion  then  that  the  pressure  of  gas  would 
be  relieved  by  the  loosening  of  the  dome  cap, 
which  had  then  been  accomplished  by  him- 
self and  Pettigrew.  Just  as  they  had  reach- 
ed that  conclusion,  Clopton,  another  employe 
of  the  Houston  &  Texas  Central  Railway 
Company,  who  was  engaged  as  an  engine 
foreman,  came  on  the  scene  and  suggestel 
that  the  dome  cap  be  unscrewed  farther. 
Ray  himself  declined  to  make  any  further 
efforts  to  do  so,  but  his  helper,  Pettigrew, 
and  Clopton  ascended  the  car  and  gave  the 
dome  cap  another  turn,  which  resulted  in 
an  explosion,  the  force  of  which  blew  tbe 
dome  cap  off  and  shot  a  stream  of  liquid  and 
gas  to  an  estimated  height  of  100  to  150  feet 
In  the  air.  In  some  manner  this  gas  and 
liquid  caught  Are  and  severely  burned  Ray, 
who  was  on  the  ground  near  the  car  at  the 
time. 

Ray  Instituted  this  suit  to  recover  for  the 
injuries  so  sustained.  The  defendants  in  the 
suit  were  the  Magnolia  Petroleum  Company, 
alleged  to  be  the  owner  of  the  car,  the  Cor^ 
sicana  Petroleum  Company,  who  loaded  the 
car  at  Electra,  the  Ft  Worth  &  Denver  City 
Railway  Company,  who  transi>orted  it  from 
Electra  to  Ft.  Worth,  and  the  Houston  & 
Texas  Central  Railway  Company.  It  was 
alleged  that  the  Magnolia  Petroleum  Com- 
pany, who  owned  and  operated  the  car,  owed 
the  duty  to  see  that  the  pop-off  valves  were 
constructed  and  maintained  in  a  reasonablr 
safe  condition,  but  that  said  company  neg- 
ligently permitted  said  valves  to  become  rtoy 
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ty,  corroded,  and  otherwlBe  defecttre,  and 
osed  tbe  car  In  that  condition  for  transport- 
ing  high    explosives;    that   if    the   pop-off 
valves  were  properly  constructed  and  In  prop- 
er condition  for  the  car  to  be  used  In  the 
transportation  of  gasoline,  or  any  other  ex- 
plosive substance,  such  valves  would  auto- 
matically open  whenever  the  pressure  inside 
the  car  reached  a  stage  of  12  pounds  to  the 
square  Inch,  but  that,  by  reason  of  the  de- 
tective   and    corroded    condition    of    those 
valves  in  that  car,  that  result  could  not  be 
attained.    It  was  alleged  that  the  Corslcana 
Petroleum  Company  negligently  caused  the 
car  to  be  loaded  at  Eleetra  with  the  highly 
explosive  liquid  without  inspecting  it  to  as- 
certain whether  or  not  said  pop-off  valves 
were  in   proper   condition,   and  negUgently 
procured  the  same  to  be  transported  and  de- 
livered into  the  yards  of   the  Houston  & 
Texas  Central  Hallway  Company  in  that  con- 
dition.   It  was  aUeged  that  the  Ft  Worth  & 
Denver  City  Railway   Company  negligently 
and  carelessly  delivered  the  car  to  the  Hous- 
ton &  Texas  Central  Railway  Company  with- 
out making  any  Inspection  to  ascertain  the 
condition  of  the  car  and  its  contents,  and  that 
if  a  proper  inspection  had  been  made  the  de- 
fective condition  of  the  pop-off  valves  would 
have  been  discovered  and  that  the  said  rail- 
way company  was  guilty  of  negligence  in 
failing  to  warn  the  Houston  &  Texas  Cen- 
tral Railway  Company,  to  whom  it  delivered 
the  car,  and  the  plaintiff,  R.  S.  Ray,  Its  car 
inspector,  of  the  contents  of  the  car  and  Its 
defective  and  dangerous  condition. 

Plaintiff  further  alleged  that  at  the  time 
of  the  accident  he  was  in  the  employment 
of  the  defendant  Houston  &  Texas  Central 
Railway  Company  In  the  capacity  of  car  in- 
spector In  its  yards  in  the  city  of  Ft.  Worth, 
and  that  the  duties  of  his  employment  con- 
sisted of  lnsi)ecting  the  cars  In  the  yards  of 
said  company  and  ascertaining  whether  or 
not  the  same  were  In  need  of  r^)alrs  and 
were  in  fit  and  proper  condition.  The  alle- 
gations of  negligence  on  the  part  of  the 
Houston  &  Texas  Central  Railway  Company 
are  as  follows: 

"That  it  was  then  and  there  the  duty  of  the 
defendant  Houston  &  Texas  Central  Railway 
Company,  to  exercise  ordinary  care  to  furnish 
plaintiff  with  a  reasonably  safe  place  in  which 
to  perform  his  work  and  to  exercise  a  like  de- 
sree  of  care  to  maintain  the  same  in  a  reason- 
ably safe  conditiMi.  But  the  said  defendant 
Houston  &  Texas  Central  Railway  Company,  its 
agents;  and  employia  negligently  and  carelessly 
caused  and  permitted  said  car  to  come  into  its 
yards  in  the  condition  aforesaid,  well  knowinR 
that  plaintiff  and  others  of  similar  employment 
would  be  working  around  and  near  said  car. 
Defendant  Houston  &  Texas  Central  Railway 
Company,  its  agents,  and  employes  negligently 
and  carelessly  permitted  said  car,  in  its  dan- 
gerous and  detective  condition  with  its  con- 
tents aforesaid,  to  be  and  remain  in  said  yards. 
That  said  car  in  its  then  condition  with  its 
contents  aforesaid,  being  and  remaining  in  said 
yards,  rendered  the  place  where  plaintiff  was 
required  to  perform  hie  work  dangerous  and 
unsafe.      And  plaintiff  alleges  that  the  said  de- 


fendant Houston  &  Texas  Central  Railway  Com- 
pany, its  agents,  and  employes  knew,  or  by  the 
exercise  of  ordinary  care  could  and  should  have 
known,  of  the  detective  and  dangerous  condi- 
tion of  said  car,  with  its  contents  aforesaid, 
and  in  the  li^ht  of  the  attending  circumstances 
conld  and  should  have  foreseen  such  injury 
and  damage  as  plaintiff  suffered  as  the  natural 
and  jirobable  consequence  thereof.  That  in  all 
of  said  acts,  the  defendant  Houston  &  Texas 
Central  Railway  Company  was  guilty  of  negli- 
gence which  proximately  caused  all  of  plain- 
tiff's injury  and  damage." 

It  was  alleged  that  the  negligence  of  each 
and  all  of  the  defendants  was  the  proximate 
cause  of  the  plaintiff's  injury,  and  Judgment 
was  asked  against  each  for  the  damages  re- 
sulting to  the  plaintiff  by  reason  of  his  in- 
juries. 

The  trial  was  before  a  jury,  who  returned 
a  verdict  In  favor  of  the  two  oil  companies 
and  the  Ft  Worth  &  Denver  City  Railway 
Company  In  obedience  to  a  peremptory  in- 
struction from  the  court ;  but  a  judgment  was 
rendered  in  favor  of  the  plaintiff  against  the 
Houston  &  Texas  Central  Railway  Company 
for  the  sum  of  $13,750  upon  evidence  heard 
and  a  charge  submitting  the  issue  of  liability 
of  that  raUway  company  as  a  controverted 
issue,  from  which  Judgment  that  defendant 
has  prosecuted  this  appeal. 

The  record  does  not  show  upon  what  the- 
ory the  peremptory  instruction  was  given  in 
favor  of  the  other  three  defendants,  nor  does 
it  api)ear  in  the  record  that  the  plaintiff  took 
any  bill  of  exception  to  that  instruction. 

The  car  was  loaded  with  6,760  gallons  of 
gasoline  and  1,260  gallons  of  naphtha,  the 
naphtha  being  mixed  with  the  gasoline  in  or- 
der to  reduce  the  vapor  tension  of  the  lat- 
ter. According  to  the  testimony  of  O.  C.  Ba- 
ker, an  employ^  of  the  Corslcana  Petroleum 
Company,  who  had  charge  of  the  loading  of 
the  cars  of  that  company,  the  car  was  a  steel 
frame  car,  the  body  of  which  was  tested  to 
stand  a  pressure  of  60  pounds  to  the  square 
inch,  and  the  pop-off  valves  were  tested  to 
stand  a  pressure  of  12  pounds  to  the  square 
inch.  The  car  belonged  to  the  Magnolia  Pe- 
troleum Company,  who  sold  its  contents  to 
the  Corslcana  Petroleum  Company,  and  fur- 
nished the  car  to  the  latter  company  for  the 
shipment  of  said  contents.  According  to  oth. 
er  testimony,  which  seems  uneontrorerted, 
the  plugs  in  the  pop-off  valves  could  be  rais- 
ed by  prizing  them  up  with  an  iron  bar  and 
the  valves  were  equipped  with  springs  and 
screws  by  means  of  which  the  pressure  Inside 
of  the  car  could  be  regulated;  in  other 
words,  the  valves  could  be  so  regulated  that 
the  pressure  inside  the  car  would  exhaust 
through  the  valve  whenever  it  reached  a  cer- 
tain tension. 

According  to  the  testimony  of  the  witness 
A.  G.  Craft,  Introduced  by  the  defendant,  who 
was  joint  car  inspector  for  the  different  rail- 
roads in  Ft.  Worth,  including  the  two  de- 
fendant railway  companies,  the  morning  aft- 
er the  accident  the  dome  cap  of  the  car 
question  was  again  screwed  Into  the  manhole' 
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and  steam  was  Inserted  for  the  purpose  of 
determining  whether  or  not  the  pop-off  valves 
were  In  proper  condition.  He  testified  that 
as  the. result  of  this  test  the  plugs  In  the 
pop-off  valves  lifted  and  permitted  the  steam 
to  escape  when  the  pressure  reached  the 
stage  of  20  or  22  pounds  to  the  square  Inch, 
but  not  until  It  reached  that  pressure.  This 
witness  further  testified,  however,  that  with 
that  pressure  no  steam  escaped  around  the 
edges  of  the  dome  cap,  his  testimony  as  to 
the  fact  last  stated  being  Introduced  by  the 
plaintiff  as  tending  to  show  that  the  pressure 
in  the  car  at  the  time  of  the  accident  was 
greater  than  22  pounds  to  the  square  inch. 
The  car  reached  Ft.  Worth  and  was  deliver- 
ed to  the  Houston  ■&  Texas  Central  Railway 
Company  by  the  Ft  Worth  &  Denver  City 
Railway  Company  at  3:30  o'clock  p.  m.  on 
March  14, 1915,  and  A.  G.  Craft,  the  joint  car 
inspector,  testified  that  he  inspected  the  car 
at  the  time  of  the  delivery  and  heard  no  es- 
cape of  gas  therefrom,  and  discovered  no  de- 
fect in  Its  condition,  nor  any  evidence  indi- 
cating any  danger  of  explosion.  As  stated 
above,  the  accident  happened  shortly  after 
6:30  o'clock  daring  the  same  afternoon. 

After  giving  the  usual  definitions  of  ordi- 
nary care  and  negligence,  the  sixth  and  sev- 
enth paragraphs  of  the  court's  charge  to  the 
Jury,  in  presenting  the  plaintiff's  case  against 
the  Houston  &  Texas  Central  Railway  Com- 
pany read  as  follows: 

"(6)  You  are  instructed  that  it  is  the  duty  of 
the  master  to  exercise  ordinary  care  to  famish 
his^  servant  with  a  reasonably  safe  place  in 
which  to  perform  his  work  and  to  exercise  a 
like  degree  of  care  to  maintain  the  same  in  a 
reasonably  safe  condition.  A  failure  so  to  do 
is  negligence. 

"(7)  Bearing  in  mind  the  foregoing  definitions 
and  instructions,  if  you  find  and  believe  from 
the  evidence  that  on  or  about  the  14th  day  of 
March,  1915,  the  defendant  Houston  &  Texas 
Central  Railway  Company  caused  or  permitted 
a  certain  tank  car  containing  highly  explosive 
and  dangerous  substance  to  be  brought  into  its 
yards  in  the  city  of  Pt.  Worth,  and  that  said 
car  was  in  such  condition  as  that  said  substance 
or  substances  escaped  therefrom,  and  that  in 
such  condition  it  was  dangerous  and  unsafe,  and 
that  the  presence  of  same  in  said  yards  rendered 
the  place  where  the  plaintiff  was  working  and 
required  to  be  at  work  dangerous  and  unsafe, 
and  the  said  Houston  &  Texas  Central  Railway 
Company,  or  its  agents  and  employes,  permitted 
said  car  to  so  remain  in  said  yards  in  such 
condition;  and  if  you  believe  and  find  from 
the  evidence  tliat  said  car,  in  its  then  condition, 
being  and  remaining  in  said  yards  rendered  the 
place  where  plaintiff  was  working  and  required 
to  work  dangerous  and  unsafe,  and  you  further 
find  that  said  Houston  &  Texas  Central  Railway 
Company,  its  agents,  and  employes,  knew  or  by 
the  exercise  of  ordinary  care  sliould  or  could 
have  known,  of  the  dangerous  condition  of  said 
car,  if  such  was  its  condition,  and  you  further 
find  that  said  Houston  &  Texas  Central  Railway 
Cumpany,  its  agents,  and  employes,  knew  or  by 
the  exercise  of  ordinary  care  should  have  known 
that  the  presence  of  said  car  in  said  yards  in 
the  condition  you  may  find  it  was  in  rendered 
the  place  where  plaintiff  was  required  to  work 
dangeroos  and  unsafe,  if  you  find  that  it  did 
render  such  pluco  dangerous  and  unsafe,  and  you 
further  believe  and  find  that  said  acts  and  omis- 
aloDB  of  said  defendant  companyi  its  servants, 


and  employes,  if  any,  were  negligence,  as  that 
term  has  been  heretofore  defined,  and  you  fur- 
ther find  that  such  negligence,  if  any,  was  the 
proximate  cause  of  plaintiffs  injuries,  if  any. 
and  yon  do  not  find  for  the  d^endant  under 
other  instructions  herein  given  you,  yonr  verdict 
will  be  for  the  plaintiff,  R.  S.  Kay,  and  against 
the  defendant  Houston  &  Texas  Central  Rail- 
way Company." 

[1,J]  Ehror  has  been  Assigned  to  both  of 
those  Instructions  snbstantially  upon  the 
ground  that  the  evidence  did  not  warrant  a 
recovery  upon  the  theory  of  negligence  in 
falling  to  provide  the  plaintiff  with  a  rea- 
sonably safe  place  to  work,  or  that  It  was 
guilty  of  negligence  In  falling  to  maintain 
the  same  in  a  reascmably  safe  condition,  and 
we  are  of  the  opinion  that  those  assignments 
must  be  soatalned.  According  to  the  allega- 
ticms  In  plalntlff'B  petition  and  the  andlspnt- 
ed  evidence,  plaintiff  was  employed  for  the 
express  purpose  of  Inspecting  cars  In  order 
to  determine  whether  or  not  they  were  in  a 
safe  condition  for  use  by  the  company.  The 
evidence  farther  shows  that  it  was  within 
the  scope  of  the  duties  of  platatUTs  employ- 
ment to  remedy  any  defects  In  the  cars 
which  he  might  discover  upon  Inspection  and 
which  could  be  repaired  by  him.  Plaintiff's 
employment  necessarily  required  him  to  go 
upon  cars  that  were  in  an  unsafe  and  dan- 
gerous conditlMi,  for  the  purpose  of  determin- 
ing and  repairing  that  condition,  and  it  is 
well  established  that  the  general  rule  given 
tn  the  court's  charge  which  requires  the  mas- 
ter to  exercise  ordinary  care  to  furnish  the 
servant  with  a  reasonably  safe  place  to  work 
has  no  application  to  that  character  of  em- 
ployment under  such  clrcumstoncea  See  S. 
A.  &  A.  P.  Ry.  Co.  V.  Welgers,  82  Tex.  Civ. 
App.  344,  54  S.  W.  910;  WeUs  Fargo  Ex- 
press Co.  V.  Page,  29  Tex.  Civ.  App.  489,  63 
S.  W.  528 ;  3  Labatt's  Master  and  Servant  C.^ 
Ed.)  §S  924,  1176,  and  authorities  there  cited. 

In  Allen  v.  G.,  H.  &  S.  A.  Ry.  Co.,  14  Tex. 
ClT.  App.  346,  37  S.  W.  171,  In  which  a  writ 
of  error  was  denied  by  our  Supreme  Court, 
the  following  was  said : 

"Ordinarily,  the  master  owes  his  servant  the 
duty  of  inspection  or  reasonable  care  in  furnish- 
ing him  safe  and  suitable  means  for  perform- 
ing his  work.  This  rule  has  no  reference  to  the 
safety  and  condition  of  the  thing  the  servant  io 
employed  to  repair  or  complete.  As  stated  in 
Carlson  v.  Railway  Co.,  21  Or.  430,  28  Pac. 
497:  'Where  a  servant  is  employed  to  put  a 
thing  in  a  safe  and  suitable  condition  for  use,  it 
would  be  unreasonable  and  inconsistent  to  re- 
quire the  master  to  have  it  in  a  safe  condition 
and  good  repair  for  the  purpose  of  such  employ- 
ment' " 

To  the  same  effect  are  numerous  decisions 
collated  in  notes  to  Forbes  v.  Gorman,  25  L. 
R.  A.  (N.  S.)  321. 

In  many  of  the  authorities  announcing 
that  the  general  rule  requiring  a  master  to 
furnish  a  safe  place  for  the  servant  to  work 
does  not  ai^ly  In  such  cases.  It  la  stated 
that  the  servant  assumes  all  such  risks.  The 
imderlylng  principle  of  the  exception,  as  we 
understand  It,  Is  that  no  negligence  can  be 
charged  to  the  master  when  the  servant  vol'' 
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untarily  oontraets  to  assume  the  very  risk 
of  which  he  complains ;  and,  in  the  absence 
of  negligence  on  the  part  of  the  master,  the 
servant  has  no  cause  of  action  as  a  matter 
of  course.  The  use  of  the  expression  in  the 
authorities  referred  to,  that  the  servant  as- 
sumes the  risk,  la  misleading,  in  that  the  de- 
fense of  assumption  ef  risk  implies  negli- 
gence on  the  part  of  the  master  creating  lia- 
bility for  the  damages  sustained,  unless  such 
a  right  of  action  is  destroyed  by  that  de- 
fense. It  is  Important  to  keep  this  distinc- 
tion in  mind,  if  the  common-law  rule  of  al- 
lowing the  defense  of  assumed  risk  where 
the  master  has  been  guilty  of  negligence  is 
changed  by  statute,  as  has  been  done  in  this 
state,  and  if  that  statute  applies  in  the  pres- 
ent suit  If  there  has  been  no  negligence 
on  the  part  of  the  master,  then  the  defense 
of  assumed  risk  has  no  place  in  the  case. 

[3]  The  appellant  Railway  Company  owed 
the  duty  to  its  other  employes  and  to  stran- 
gers, whose  presence  might  reasonably  be  ex- 
pected sufficiently  near  the  place  of  the  ac- 
cident to  suffer  injury  from  such  an  explo- 
sion, to  exerdse  ordinary  care  to  see  that 
the  car  was  in  a  proper  condition  to  avoid 
such  explosion.  Appellant  is  a  corporation 
and  could  discharge  that  duty  only  by  em- 
ploying some  one  to  perform  it,  and  it  would 
be  unreasonable  to  say  that  it  owed  the  duty 
to  see  to  it  that  the  car  which  needed  repairs 
was  already  in  a^  safe  condition  before  the 
servant  employed  to  repair  It  was  called  on 
to  perform  that  service. 

[4]  Of  course,  the  master  is  not  exonerated 
from  all  duties  for  the  protection  of  the 
servant  employed  to  remedy  such  defects. 
There  may  be  unusual  circumstances  render- 
ing the  situation  of  the  servant  extraordi- 
narily hazardous  and  of  which  circumstances 
the  servant  is  excusably  ignorant,  and  the 
master  may  l>e  liable  for  an  injury  resulting 
therefrom  through  a  negligent  faU'ure  to 
remedy  them,  or  to  inform  the  servant  there- 
of. For  illustration:  In  Clark  v.  Johnson 
County  TeL  Co.,  146  Iowa,  428,  by  the  Su- 
preme Court  of  Iowa,  reported  in  123  N.  W. 
327,  it  was  said : 

"While  it  is  true  tliat  a  servant  employed  to 
make  a  dangerous  place  safe  assumes  the  risk 
of  the  very  danger  which  he  undertakes  to  re- 
move, be  does  not  assame  the  risk  of  the  method 
employed  in  doing  su-vh  dangreroas  work  if  that 
method  is  unnecessarily  hazardous  in  respects 
as  to  which  the  employ^  has  no  knowledge, 
provided  that  in  these  respects  the  employment 
oonld  have  been  rendered  less  hazardous  by  the 
exercise  of  reasonable  care  on  the  part  of  the 
employer." 

Other  illustrations  might  be  given,  such  as 
the  negligent  failure  to  inform  an  inex- 
perienced servant  of  the  dangers  incident  to 
repair  work  when  his  ignorance  of  such  dan- 
ger was  known  to  the  employer. 

[S]  Flaintifl  alleged  no  such  unusual  facts 
or  circumstances  as  would  exempt  him  from 
the  operation  of  the  general  rule  applicable 
to  servants  employed  to  repair  defective 
machinery  or  other  equipments.  His  petition 
187S.W.-(» 


contained  no  allegation  that  he  was  inex- 
perienced in  such  work,  ignorant  of  the  dan- 
gers incident  thereto,  that  such  ignorance  on 
his  part  was  known  to  appellant  and  that  ap- 
pellant was  guilty  of  negligence  in  failing  to 
warn  him  of  such  dangers  before  he  was 
directed  to  perform  the  service.  So  far  as 
appears  from  the  pleadings  and  the  evidence, 
the  only  employes  whose  duties  required  such 
work  as  plalutifC  was  doing  at  the  time  of 
the  accident  were  car  inspectors.  The  plain- 
tiff and  Craft,  the  joint  car  Inspector,  were 
charged  with  the  same  duties.  The  theory 
advanced  in  plaintiff's  brief,  and  also  in  bis 
pleadings,  was  that  the  defects  and  danger- 
ous condition  of  the  car  were  present  at  the 
time  the  car  was  delivered  to  appellant  by 
the  Ft  Worth  &  Denver  City  Railway  Com- 
pany and  at  the  time  Craft  inspected  it; 
and  the  evidence  of  Utley,  the  switchman 
who  handled  the  car  from  the  time  it  waisi 
received,  to  the  effect  that  the  car  was  emit- 
ting a  hissing  sound  at  that  time  and  con- 
tinuously up  to  the  time  of  the  accident,  and 
the  testimony  of  iilalone,  the  yard  clerk  who 
checked  the  car,  to  the  effect  he  heard  the 
same  noise  emanating  from  the  car  about  5 
o'clock  in  the  afternoon  of  the  date  of  the 
accident,  is  cited  by  appellee  to  establish  that 
fact  If  plaintiff  had .  been  called  upon  to 
perform  the  same  service  as  soon  as  the  car 
was  received  by  appellant  and  the  same  ac- 
cident had  then  happened,  clearly  he  would 
be  in  no  jposltion  to  claim  liability  on  thd 
part  of  the  defendant  for  such  injuries.  If, 
instead  of  him.  Craft  had  then  attempted  to 
perform  the  same  service,  exercising  proper 
care,  as  the  Jury  found  the  plaintiff  did,  and 
he  had  been  injured,  as  plaintiff  was  injured, 
as  a  result  of  such  defects,  it  Is  equally  clear 
that  he  would  have  had  no  cause  of  action. 
If,  In  the  performance  of  the  service  which 
plaintiff  was  performing  on  the  occasion  of 
the  accident,  he  acted  as  a  person  of  ordinary  , 
prudence  would  have  acted  under  the  same 
or  similar  drcumstancea,  as  found  by  '  the 
Jury,  then  it  must  be  presumed  that  Craft 
would  have  pursued  the  same  course  and 
would  have  suffered  a  Uke  injury  if  he  had 
discovered  the  alleged  defects  and  had  at- 
tempted to  remedy  them,  when  the  car  was 
first  delivered  to  appellant  by  Its  connecting 
carrier.  Upon  wlMit  principle  can  lilaintiff  in 
the  present  suit  insist  that  Craft  should  have 
suffered  an  injury  rather  than  himself,  and 
that  appellant  should  respond  in  damages  tb 
him  for  Craft's  failure  to  take  that  risk? 
It  Is  difficult  to  perceive  upon  what  theory 
the  defendant  would  be  liable  to  the  plaintiff 
for  the  accident  that  did  happen  to  him  and 
would  not  have  been  liable  to  plaintiff,  if, 
from  the  same  causes,  the  same  accident  had 
happened  immediately  upon  receipt  of  the 
car  by  appellant  some  three  hours  earlier 
than  the  time  the  accident  did  happen.  If 
car  inspectors  were  the  only  employ^  hired 
to  inspect  and  rei^alr  qncb  cats,  and  if  the 
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duties  of  their  employment  which  they  volun- 
tarily assumed  and  contracted  to  perform, 
knowing  the  dangers  and  risks  incident 
thereto,  required  them  to  inspect  and  repair 
cars  In  the  condition  the  car  in  controversy 
was,  then,  in  the  absence  of  some  extraor- 
dinary circumstance  of  the  character  sug^ 
gested  above,  we  fail  to  perceive  any  basis 
for  a  charge  of  negligence  on  the  part  of  the 
employer  predicated  solely  upon  the  fact 
that  the  car  was  a  dangerous  place  to  work. 

By  different  assignments  appellant  con- 
tends that  the  alleged  negligence  on  its  part, 
upon  which  plaintiff  based  his  suit,  was  not, 
as  a  question  of  law,  the  proximate  cause  of 
the  injury,  and  that  therefore  the  court  erred 
in  submitting  to  the  Jury  any  issue  as  a  basis 
for  a  verdict  in  plaintiff's  favor.  By  one 
of  those  assignments  it  is  Insisted  that  the 
evidence  shows  without  controversy  that  the 
escaping  gas  was  ignited  by  coming  In  con- 
tact with  plaintiff's  lantern,  which  he  had 
left  upon  the  ground  near  the  car,  and  that 
his  act  in  so  leaving  it  was  the  proximate 
cause  of  his  injury.  By  two  other  assign- 
ments it  is  contended  that  the  act  of  Pettl- 
grew  and  Clopton  in  unscrewing  the  dome 
cap  was  the  proximate  cause  of  the  accident 
and  injury,  and  that  plaintiff  in  his  pleadings 
had  not  alleged  that  Clopton  and  Pettigrew 
were  guilty  of  negligence  in  so  doing  or 
that  appellant  was  In  any  manner  liable 
therefor. 

The  principal  argument  advanced  in  sup- 
port of  those  assignments  is,  substantially, 
that  each  of  those  acts  was  an  Intervening 
agency  causing  the  injury,  wholly  independ- 
ent of  the  alleged  negligence  of  appellant 
and  wholly  disconnected  from  It.  Many  au- 
thorities are  cited  In  support  of  those  as- 
signments, such  as  T.  &  P.  Ry.  Co.  v.  Blgham, 
90  Tex.  223,  38  S.  VT,  162;  Commercial  As- 
surance Co.  V.  Gulf  Refining  Co.,  174  S.  W. 
■  874;  O.,  C.  &  8.  F.  Ry.  Co.  v.  Shields,  9  Tex. 
Civ.  App.  652,  28  S.  W.  709,  29  S.  W.  652; 
Newnom  v.  S.  W.  Tel.  Co.,  47  S.  W.  669;  S. 
W.  TeL  &  Tel.  Co.  v.  Keys  &  Casey,  50  Tex. 
Civ.  App.  648,  110  S.  W.  767;  Stone  v.  B.  & 
A.  Ry.  Co.,  171  Mass.  536,  51  N.  B.  1,  41 1*  R. 
A.  794. 

[6]  The  foregoing  conclusions  upon  assign- 
ments first  discussed  render  It  unnecessary  to 
discuss  these,  but,  in  view  of  another  trial, 
we  deem  it  proper  to  suggest  that  intervening 
agencies  between  an  act  or  omission  constitut- 
ing negligence  and  an  Injury  does  not  pre- 
clude a  finding  that  the  negligence  was  the 
proximate  cause  of  the  Injury,' if  It  reason- 
ably can  be  said  that  the  injury  was  the  natu- 
ral and  probable  consequence  of  such  negli- 
gence, and  that  in  the  light  of  the  attend- 
ant circumstances  some  such  injury  ought 
reasonably  to  have  been  anticipated  as  a 
probable  result  of  such  negligence.  Mexican 
Nat  Ky.  V.  Mussette,  86  Tex.  708,  26  S. 
W.  1075,  24  I/.  R.  A.  642 ;  Gonzales  v.  Gal- 
veston, 84  Tex.  S,  18  a.  W.-284,  31  Am.  8fc 


Rep.  17;  Texas  &  Pae.  By.  CSo.  v.  Blgham,  90 
Tex.  223,  38  S.  W.  162;  Reynolds  v.  O.,  H. 
ft  S.  A.  Ry.,  101  Tex.  2,  102  S.  W.  724,  130 
Am.  St.  Rep.  799 ;  Stone  v.  Boston  ft  A.  Ry., 
171  Mass.  636,  61  N.  E.  1,  41  Ix  B.  A.  791 

[7]  It  Is  proper  to  note  further  that  the 
question  whether  or  not  an  Injury  of  the 
character  of  the  one  in  controversy  ought 
reasonably  to  have  been  anticipated  as  a 
probable  result  of  the  negligence  alleged 
should  be  spedtlcally  submitted  to  the  Jury 
for  their  determination,  If  the  court  Is  re- 
quested so  to  do.  Unless  by  reason  of  an 
absence  of  proof  or  conclusiveness  of  proof 
to  sustain  the  affirmative  of  that  Issue  a  per- 
emptory Instruction  thereon  would  l»e  war- 
ranted. T.  4  P.  Ry.  V.  Reed,  88  Tex.  439,  31 
S.  W.  1058 ;  Washington  v.  M.,  K.  &  T.  Ry., 
90  Tex.  314,  38  S.  W.  764;  Mex.  Nat.  Ry.  Co. 
V.  Mussette,  86  Tex.  708,  26  S.  W.  1075,  24  h. 
R.  A.  642. 

Appellant  presents  the  further  contention 
that  the  proof  showed  that  at  the  time  of 
the  accident  plaintiff  was  performing  a  serv- 
ice pertaioiug  to  laterstate  commerce;  that 
the  alleged  negligence  upon  which  a  recovery 
was  sought  did  not  consist  of  any  vlolatioD 
of  the  federal  Safety  Appliance  Act,  passed 
April  22,  1906;  that,  under  the  established 
rule  obtaining  under  such  drcamstances, 
plaintiff  assumed  the  risk  of  his  Injury  since, 
from  his  own  testimony,  it  conclusively  ap- 
pears that  before  and  at  the  time  he  onder- 
took  to  relieve  the  pressure  of  gas  in  the  car 
he  knew  of  the  alleged  defect  and  of  the  dan- 
gers incident  to  his  attempt  to  remedy  it, 
citing,  among  other  authorities,  N.  X.  Central 
Ry.  &  Hudson  River  By.  v.  Carr,  238  n.  S. 
260,  35  Sup.  Ct.  780,  59  L.  Ed.  1298;  S.  A.  U 
Ry.  V.  Horton,  233  U.  8.  492,  34  Sap.  Ct.  635, 
58  Ia  Ed.  1062,  L.  R.  A.  1915C.  1.  Ann.  Gas. 
1916B,  475;  St.  li.  8.  W.  By.  v.  Hynsoji.  101 
Tex.  543,  109  8.  W.  929;  8t.  I*  S.  W.  Ry. 
V.  Mathis,  101  Tex.  342, 107  8.  W.  630;  Snipes 
V.  Bomar  Cotton  OU  Ca,  161  &  v^.  1^  by  oar 
Supreme  Court 

The  trial  court  in  express  terms  charged 
the  jury  that  plaintiff  was  engaged  In  han- 
dling interstate  commerce  at  the  time  of  his 
Injury.  The  evidence  cited  by  appellant  to 
show  that  plaintiff  was  so  engaged  consissted 
of  proof  that  at  the  time  of  the  accident  the 
car  in  controversy  was  one  of  a  train  of 
cars  already  made  up  and  standing  on  a  side 
track  ready  to  leave  on  a  trip  sooth,  al- 
though no  engine  had  yet  been  attached  for 
the  trip ;  that  several  other  cars  In  the  train 
were  loaded  with  interstate  traffic,  some 
originating  in  Kansas,  some  in  Missouri  and 
some  in  Colorado,  most  of  which  were  destin- 
ed for  Galveston,  Tex.  Neither  by  an  ex- 
ception to  that  instruction  nor  by*  briefs  here 
has  the  plaintiff  questioned  the  correctness 
of  that  Instruction.  However,  In  vtew  of 
another  trial,  we  suggest  that,  even  if  plain- 
tiff was  so  engaged,  yet,  as  shown  already, 
the  Immediate  occasion  of  the  exploelon  wa 
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tbe  fartbw  looeenlsg  of  tbe  dome  cap  by 
Pettifrrew  and  Clopton;  and  by  reason  of 
that  fact  we  donbt  tbe  application  of  tbe 
rule  of  assumed  risk  upon  tbe  theory  advanc- 
ed by  appellant,  unless  it  can  be  said  tbat  in 
BO  doing  Pettlgrew  and  Clopton  were  acting 
under  tbe  direction  of  plaintiff,  or  wltb  his 
consent  and  approval,  or  tbat  after  be  dis- 
covered tbat  they  would  proceed  to  further 
tinscrew  the  cap,  and  before  they  did  ao, 
plaintiff  voluntarily  remained  In  a  place  of 
known  danger,  and  that  if  be  bad  desired  to 
do  so,  he  had  sufficient  time  and  opportunity 
to  leave  the  car  and  place  himself  in  a  place 
of  safety  before  the  explosion  occurred ;  with 
respect  to  which  Issues  there  was  some  con- 
troversy In  the  evidence. 

[I]  We  believe  that  the  evidence  was  suffi- 
cient to  warrant  the  submission  of  the  issue 
of  future  Impairment  of  plaintiff's  ability  to 
earn  money,  cmtrary  to  appellant's  conten- 
tion presented  in  another  assignment.  But 
we  are  of  the  opinion  tbat  appellant  was  en- 
titled to  an  Instruction  to  the  jury  presenting 
In  an  affirmative  manner  the  group  of  facts 
upon  which  it  relied  to  refute  the  charge  of 
negligence  upon  which  plaintiff's  suit  was 
predicated.  E.  P.  &  S.  W.  Ey.  Co.  v.  Foth, 
101  Tex.  133,  100  S.  W.  171,  105  S.  W,  322; 
Yellow  Pine  Lumber  Co.  v.  Noble,  101  Tex. 
125,  105  S.  W.  318;  St  U  S.  W.  Ky.  Co.  v. 
Johnson.  100  Tex.  237,  97  S.  W.  1030;  St. 
U  S.  W.  Ry.  Co.  V.  Hall,  99  Tex.  480,  85 
S.  W.  786;  Wells  Fargo  Co.  v.  Benjamin, 
179  S.  W.  513.  The  court  not  only  failed  to 
give  any  such  instruction  in  his  main  charge 
but  refused  two  requested  by  appellant.  One 
of  those  so  requested  reads  as  follows: 

"If  you  believe  from  the  eridence  plaintiS's 
injury  resulted  from  a  pure  accident  and  was 
not  proximately  caused  by  the  negligence  on  the 
part  of  any  one,  then  you  are  instructed  to 
nnd  for  defendant  Houston  &  Texas  Central 
Railway  Company." 

That  Instmction,  or  some  other  of  like  Im- 
port, should,  have  been  given.  O.,  H.  &  S. 
A.  Hy.  Co.  V.  Washington,  94  Tex.  510,  loc 
clt,  517,  «3  S.  W.  684. 

For  the  reasons  indicated  the  Judgment  Is 
reversed,  and  the  cause  remanded. 

On  Rehearing. 

As  noted  in  our  opinion  on  original  hear- 
ing, plaintiff  has  never  questioned  the  correct- 
ness of  the  peremptory  instruction  to  the  Jury 
by  the  trial  Judge  to  return  a  verdict  In 
favor  of  defendants,  tbe  Magnolia  Petroleum 
Company,  the  Corsicana  Petroleum  Company, 
and  Ft.  Worth  &  Denver  City  Railway  Com- 
pany, and  no.  complaint  has.  been  made  by 
him,  either  In  the  trial  court  nor  in  this  court, 
of  tbe  Judgment  in  favor  of  those  defendants 
based  on  a  verdict  in  their  favor  in  obedience 
to  the  instruction. 

In  our  original  opinion  It  was  our  inten- 
tion to  Ie»ve  that  part  of  the  Judgmettt  tiu- 
dlsturbed  and  to  reverse  only  that  part  of  the 


Judgment  rendered.  In  t^ta  of  plaintiff 
against  appellant,  the  Houston  St  Texas  Cen- 
,tral  Railway  Company,  and  to  remand  tbe 
case  for  another  trial  as  betn'een  plaintiff  and 
that  defendant  only;  and  the  Judgment  so 
rendered  by  ns  and  the  opinion  filed  will 
therefore  be  amended  and  reformed  so  as  to 
give  effect  to  tbat  Intention. 


JBJNKINS  et  al.  v.  MORGAN.    (No.  8385.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

June  S,  1010.    On  Motion  for  Rehearing, 

July  1,  1916.) 

1.  Payment  ®=>38(1)  —  Appbopkiation  bt 

DbBTOO— VOLTTNTAKT  PAYMENT. 

Where  a  creditor  has  several  claims  against 
a  debtor,  a  voluntary  payment  must  be  applied 
to  the  debt  designated  by  the  debtor. 

[BM.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  H  99,  128;   Dec.  Dig.  <S=>38(1).] 

2.  Appxax  ard  Bbbob  4=»7SS  —  Absionmbnt 
OF  Ebbob— Incluoino  Ebbobs  in  One  As- 
sionmbnt. 

An  assignment  of  error,  which  is  a  combina- 
tion of  several  assignments  contained  in  tbe  mo- , 
tlon  for  a  new  trial,  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3028,  3029 ;  Dec  Dig.  «=» 
736.) 

3.  Appearand  Ebbob €=»728(1)— Assioniibnt 
op  Ebbob— Specification— Evidence. 

An  assignment  of  error,  which  complains 
of  evidence  ruhngs  as  to  several  witnesses,  and 
fails  to  set  out  the  objections  made  to  such  rul- 
ings, is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3010;   Dec.  Dig.  <S=>T28(1).] 

4.  Appbai.  and  Ebbob  ^=>499(3)  —  Assion- 
lOBNTs  OF  Ebbob— Specitication—Gbound 
FOB  Objection. 

An  assignment  of  error  is  Insufficient  where 
neither  it,  nor  the  bill  of  exceptions  to  wliich  it 
refers,  states  what  objections  were  made  to  the 
evidence  in  question. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  2297 ;  Dec.  Dig.  €=>490(3).] 

5.  Appeal  and  Ebbob  iS=»213  —  Resebvino 
GBO0ND  FOB  Review— Special  Issues— Sep- 
ABATE  Requests. 

Where  a  request  to  submit  a  special  issue 
contained  two  propositions,  one  of  which  was 
submitted  to  the  jury,  the  failure  to  submit  the 
other  is  not  reversible  error,  in  the  absence  of  a 
separate  request  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §8  1149,  1165,  1304-1308; 
Dec.  iMg.  €=>213.] 

6.  Appeal  and  Ebbob  «=»1002(2)— Haemijsss 
"  Ebbob— Failube  to  Submit  Issue— Cure  by 

Vebdict. 
Under  an  issue  of  breach  of  warranty,  fail- 
ure to  submit  an  issue  whether  iilaintiff  agreed 
to  send  defendant  an  expert  to  rig  and  operate 
the  stump  puller  in  question  Is  not  reversible 
error,  where  the  jury  found  that  the  only  wai-- 
ranty  made  related  to  what  stumps  the  machine 
could  pull. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4213;  Dec.  Dig.  €=> 
1062(2).] 

7.  New  Tbial  <Sa>108(3)i— Orounds— Newlt 
Discovebed  Evidence— Sufficienoy. 

The  trial  court  correctly  denied  a  motion 
for  new  trial  because  of  newly  discovered  evi- 
dence, which  was  based  upon  an  affidavit  that 
the  lever  to  a  stump  puller,  for  whose  purchase 
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price  the  note  sued  npon  was  given,  was  about 
20  feet  long,  instead  of  18  feet,  as  stated  at  the 
trial. 

[£d.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  K  226,  227;  Dec.  Dig.  «=>108(3).l 

On  Motion  for  Rehearing. 

8.  Chattel    Mobtoaqes   «=s>1;10— Cowstrtto- 

TION— FtJTUBK    AnVANCES. 

A  chattel  mortgage,  with  a  printed  clause 
covering  future  indebtedness  up  to  $150,  does 
not  cover  an  indebtedness  Df  $156  for  a  stump 
puller,  where  the  parties  intended  the  clause  to 
cover  future  indebtedness  for  store  supplies. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §  192;    Dec  Dig.  ®=>110.] 

9.  Chattel    Mobtoaqes    «=»340— Patmbnt— 
Deliveby  of  Mobxoaoed  Pbopebtt. 

Where  a  creditor  held  chattel  mortgages  on 
a  debtor's  cotton  and  stump  puller,  a  credit  ob- 
tained by  delivering  some  of  the  mortgaged  cot- 
ton to  the  mortgagee  should  be  applied  on  the 
cotton  mortgage. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §§  S05,  506;  Dec.  Dig.  «=> 
240.] 

Appeal  from  Johnson  County  Court;    B. 
»Jay  Jackson,  Judge. 

Action  by  K.  Morgan  against  W.  N.  Jenk- 
ins and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.    Affirmed  as  modified. 

The  first  two  assignments  of  error,  and 
appellee's  counter  assignments  thereto,  are 
as  follows: 

First  Assignment  of  Error. 

He  court  erred  in  sustaining  the  appellee's 
objection  to  the  testimony  of  Lon  Hopkins, 
Kelley  Stevenson,  and  John  Jenkins,  and  in  re- 
fusing to  allow  their  evidence  to  go  to  the  jury, 
which  testimony  would  have  been  to  the  effect 
that  they  had  seen  other  stump  pullers  in  opera- 
tion, and  knew  the  amount  of  power  or  force 
used  by  other  stump  pullers,  and  had  seen  the 
appliances  and  equipment  used,  and  that  they 
had  seen  the  stump  puller  in  question,  and  that 
it  would  not  do  what  they  bad  seen  other  stump 
pullers  do;  it  was  not  a  satisfactory  stump 
puller,  was  not  first-class  in  every  particular; 
with  the  same  equipment  and  appliances  it 
would  not  do  the  work  they  had  seen  other  stump 
pullers  do;  that  it  would  not  pull  Btumps  of 
the  same  or  similar  size,  under  the  same  or  sim- 
ilar conditions,  they  had  seen  other  stump  pull- 
ers pull ;  that  it  would  not  pull  stumps  in  size 
up  to  two  feet  in  diameter;  that  it  was  not  a 
success ;  that  it  would  not  do  satisfactory  work, 
and  that  it  bad  no  value  as  a  stump  puller. 

Urst  Counter  Proposition  to  First  Assignment 

The  purported  bill  of  exception,  to  the  exclu- 
sion of  the  testimony  of  Lon  Hopkins  and  tke 
other  witnesses  referred  to  in  the  assignment,  is 
fatally  defective,  and  should  not  be  considered, 
because  it  does  not  set  oat  the  objections  made 
to  the  testimony  in  the  lower  court. 

Second  Counter  Proposition  to  First 
Assignment. 

.  The  assignment  is  multifarious,  and  attempts 
to  present  two  or  more  distinct  questions,  and 
therefore  should  not  be  considered. 

Third  Counter  PropodtioB  to  Vint  Assignment 
The  jury  having  found  that  the  only  warranty 
made  by  the  appellee  of  the  stump  puller  was 
that  it  would  pull  any  stump  tliat  any  other 
puller  of  the  same  size  would  pull,  evidence  con- 
cerning other  stump  pullers  was  inadmissible. 


in  the  absence  Of  evidence  showing  that  they 
were  the  same  size  of  the  puller  in  controversy. 
As  the  appellants  failed  to  show  that  the  pullers 
referred  to  by  tiie  witnesses  were  the  same  size 
as  the  puller  in  controversy,  the  testimony  was 
not  relevant 

Fourth    Counter   Proposition    to    First 
Assignment 

The  testimony  was  not  admissible,  on  account 
of  being  mere  opinions  of  the  witnesses,  and  it 
was  not  shown  that  they  were  qualified  to  ex- 
press such  opinions.  The  question  of  their 
qualification  was  for  the  determination  of  the 
trial  court,  and  is  not  reviewable,  except  on  a 
showing  of  abuse  of  the  discretion. 

f^fth  Counter  Proposition  to  First 
Assignment 

No  error  was  committed,  because  the  court 
finally  admitted  all  of  the  material  facts  which 
appeUanta  state  in  the  assignment  were  ex- 
cluded. 

Second  Assignment  of  Error. 

He  court  erred  in  permitting  witnesses  Kir- 
by,  Martin,  Pierson,  and  Hill  to  testify  as  to 
the  demonstration  or  experiment  made  on  the 
farm  of  Henry  Martin,  and  to  the  effect  that 
the  stump  puller  evidenced  no  difficulty,  and 
seemed  to  do  all  that  a  stump  puller  could  do, 
all  of  which  was  inadmissible,  because  the  con- 
ditions of  the  experiment  and  appliances  nsed 
were  not  similar  to  the  stump  poller  used  by 
Jenkins. 

ilrst  Counter  Proposition  to  Second 
Assignment 

No  error  is  presented  because  other  witnesses 
were  permitted  to  testify  without  objection  to 
the  same  facts  testified  to  by  Kirby,  Martin, 
Pierson,  and  Hill  complained  of  in  the  assign- 
ment 

Second  Counter  Proposition  to  Second 
Assignment 

It  was  not  necessary  that  the  conditions  sur- 
rounding the  demonstration  or  use  of  the  puller 
on  the  Martin  farm  should  be  the  same  as  when 
it  was  in  use  by  Jenkins.  The  appellee  merely 
took  the  puller  out  and  pulled  stumps,  and  the 
testimony  of  the  action  of  the  puller  while  in 
use  was  admissible  on  the  plea  of  breach  <it 
warranty  and  the  contention  tiiat  the  puller  was 
worthless  and  would  not  pull  stumps. 

Hfrd  Counter  Proposition  to  Second 
Assignment 

No  error  is  presented,  because  the  conditioiis 
upder  which  the  puller  was  used  or  demonstrat- 
ed at  the  Martin  farm  were  BUbstantially  similar 
to  the  conditions  under  ^ich  Jenkins  used  it 

Fourth  Counter  Proposition  to  Second 

Assignment 

Appellants  contend  the  testimony  was  not  ad- 
missible because  a  different  lever  was  used.  The 
lever  was  not  a  part  of  the  puller,  and  when 
Jenkins  bought  the  puller  he  made  his  own  lever. 
When  he  brought  the  puller  bfick  at  the  tima 
the  demonstration  was  made  on  Martin's  farm, 
he  did  not  bring  his  lever ;  hence  it  became  nec- 
essary for  the  appellee  to  fumlsih  one^  11ii« 
circomstanoe  did  not  affect  the  admiaaibility  tt 
the  testimony. 

Johnson  &  Harrell,  of  Glebumev  for  ^>pd-' 
lants.  Walker  ft  Baker,  of  Olebnme,  for  ap- 
pellee. 

BtrCK,  3.  Appellee  brought  this  suit  npon 
two  promissory  notes;  the  flrst  note  being  l«/^( 
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the  principal  mm  ot  HIS,  signed  by  appd- 
lants,  W.  M.  Jenkins  anc|  J.  A.  and  W.  L. 
Donobo,  and  secured  by  a  chattel  mortgage 
signed  by  Jenkins  on  2  mules,  45  acres  of 
cotton,  50  acres  of  com,  a  cnltlyator,  and  a 
wagon.  The  second  note  was  In  the  princi- 
pal snm  of  $165,  secured  by  a  chattel  mort- 
gage on  one  stump  puller ;  note  and  mortgage 
signed  by  Jenkins  alone.  Plaintiff  sued  for 
bis  debt,  erldenced  by  the  two  notes,  prin- 
cipal, interest,  and  attorney's  fees,  and  for 
foreclosure  of  his  mortgages. 

Appellants  pleaded  that  there  had  been  a 
payment  by  Jenkins  of  $105.10,  by  cotton  de- 
livered by  him  to  Morgan,  and  that  Jenkins 
had  requested  at  the  time  of  said  delWery 
that  it  be  applied  on  the  $416  note;  the  pay- 
ment having  been  by  defendant  applied  on 
the  $165  note.  This  payment  was  In  addition 
to  the  settlement  of  an  open  account  owing 
to  Morgan  by  Jenkins,  the  payment  of  which 
is  not  objected  to  by  appellants  in  their 
brief.  Appellants  further  pleaded  that  it 
was  the  agreement  and  understanding  of  all 
parties  that  the  mortgage  taken  to  secure 
tbe  $418  note  should  be  made  payable  to  the 
DonohoB,  who  signed  the  note  as  accommo- 
dation paper,  Instead  of  being  made  payable 
to  Morgan.  Jenkins  pleaded  further  that  the 
stump  puller,  for  whldi  he  had  given  the 
$155  note  and  the  second  mortgage,  did  not 
comply  with  the  warranties  made  and  did 
not  do  the  work  promised,  and  that  after  a 
thorough  test  of  said  stump  puller,  and  after 
Its  Inability  and  unfitness  to  do  the  work 
promised  had  been  thoroughly  established,  he 
bad  returned  It  to  Morgan,  and  that  the 
second  note  and  mortgage  should  be  canceled 
for  failure  of  consideration.  Other  pleas 
were  contained  in  the  original  and  supple- 
mental pleadings  of  the  parties,  but  suffi- 
cient, we  think,  has  been  given  for  the  pur- 
pose of  this  opinion. 

The  cause  was  submitted  to  the  Jury  on 
special  Issues,  and  In  answer  thereto-  the 
jury  found: 

(1)  That  plaintiff  did  not  agree  to  accept 
the  note  for  $418,  signed  by  Jenkins  and  the 
two  Donoboa,  unsecured  by  a  mortgage  in  his 
(Morgan's)  favor,  and  did  not  agree  that  the 
mortgage  given  by  Jenkins  should  be  in  fa- 
vor of  the  Donohos. 

(2)  That  the  defendants  agreed  that  the 
open  account  of  Jenkins  to  Morgan  should  be 
paid  out  of  the  proceeds  of  the  crop  of  Jen- 
kins before  the  payment  of  the  note  for 
¥418. 

(3)  Tbat  tbe  defendant  knew  at  the  time  It 
was  made  the  kind  of  mortgage  executed  by 
Jenkins  to  Morgan. 

(4)  lliat  the  only  warranty  made  by  Mor- 
gan as  to  the  stump  puller  was  that  "it 
would  pull  any  stump  that  any  puller  of 
same  size  would  pall." 

(JS)  That  the  stump  puller  had  not  failed 
to  comply  with  the  warranly  made,  and  that 
Jtatkina  bad  made  no  oonvialnt'to  Morgan 


during  the  year  1914  as  to  any  alleged  fail- 
ure. 

(6)  That  Jenkins  instructed  plaintiff  to  ap- 
ply the  proceeds  of  the  eight  bales  of  cotton 
sold,  first,  to  the  open  account ;  and,  second, 
to  the  $418  note. 

Other  Issues  were  presented  and  answer- 
ed, but,  except  as  noted  hereafter  in  this 
opinion,  tbe  above  we  consider  sufficient  for 
this  statement. 

Upon  this  verdict  the  court  entered  Judg- 
ment as  foUows:  Prorating  the  $105.10,  cred- 
iting $76.64  on  the  $418  note,  and  $2S.41  on 
the  $155  note,  and  givlog  a  Judgment  for 
plaintiff  against  all  parties  defendant  for 
balance  of  $418  note,  to  wit,  $399.23,  and  giv- 
ing Judgment  for  plaintiff  against  Jenkins 
for  balance  of  $155  note,  or  $147.87,  with  a 
foreclosure  of  both  mortgages.  Defendants 
appeal. 

[1]  We  conclude  that  the  trial  court  erred 
in  prorating  the  $105.10  payment  between 
the  two  obligations.  The  Jury  found,  an  they 
were  Justified  by  the  evidence,  that  Jenkins 
Instructed  plaintiff  to  apply  this  payment  on 
the  $418  note.  This  he  had  a  right  to  do.  If 
a  creditor,  having  several  debts  against  a 
debtor,  receive  a  voluntary  payment  from  the 
debtor  vrith  instructions  to  appropriate  it  to 
one  of  them,  it  must  be  so  appropriated. 
Eylar  v.  Read  et  al.,  60  Tex.  387,  389;  Lar- 
kln  V.  Watt,  32  S.  W.  552 ;  Crawford  v.  Pan- 
coast,  62  S.  W.  559 ;  4  Green's  Digest,  8845- 
8846,  and  authorities  there  Cited;  30  Cyc. 
1227  et  seq.  Therefore  we  sustain  appel- 
lants' fourth  assignment,  which  urges  as  er- 
ror this  action  of  the  court 

[2-4]  We  feel  that  appellee's  objection  to 
the  consideration  of  appellants'  first  and 
second  assignments  must  be  'sustained,  be- 
cause (1)  they  are  not  even  substantial  cop- 
ies of  any  assignment  contained  in  the  mo- 
tion for  new  trial,  being,  at  best,  only  a  com- 
bination and  a  reconstruction  of  several  as- 
signments therein  contained;  (2)  they  are 
multifarious,  and  complain  of  the  exclusion 
In  the  one  instance,  and  the  admission  in 
the  other,  of  tbe  testimony  of  several  witness- 
es, and  they  do  not  set  %ut  the  objections 
urged  thereto  in  the  trial  court;  (3)  the  bill 
of  exceptions  to  which  reference  Is  made  to 
sustain  assignment  No.  1  does  not  state  what 
objections  were  urged  to  the  admission  of 
the  testimony .,■' Buckler  v.  Kneezell,  91  S.  W. 
367 ;  DixBon  v.  Cooper,  178  S.  W.  695 ;  Wat- 
son V.  Patrick,  174  S.  W.  688 ;  National  Live 
Stock  Ins.  Co.  V.  GomllUon,  174  S.  W.  830; 
Ruth  T.  Cobe,  165  8.  W.  630.  Moreover,  we 
are  of  the  opinion  that,  were  the  assign- 
ments given  consideration,  no  reversible  er- 
ror would  be  found,  for  the  reasons,  in  the 
main,  set  forth  in  appellee's  counter  assign- 
ments. 

[f ,  6]  The  third  assignment  urges  error  in 
the  failure  of  the  court  to  submit  the  fol- 
lowing special  Issue :  C^ r^r^rs]r> 

"Did  tlie  plaintieF,  R.  Morgan,  in  the  sale  ta^  JVjiJV  IV^ 
the  defendant,  W.  N.  Jenkins,  of  the  stumy  poU-  O 
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er  in  question,  guarantee  tbe  same  to  give  satis- 
factory service  as  a  stump  puller  with  the  team 
of  mnles  then  owned  by  the  defendant,  Jenlons, 
and  that  be  (Morgan)  would  send  a  competent 
person,  or  expert,  to  show  the  defendant,  Jen- 
kins, how  to  rig  and  operate  said  stump  puller?" 

If  this  assignment  be  not  subject  to  the 
Tlce  of  multifariousness,  as  urged  by  appel- 
lee, and  therefore  not  required  to  be  con- 
sidered by  us,  we  are  of  the  opinion  that  the 
first  question  was  submitted  and  answered 
In  special  issue  No.  7  given,  to  wit: 

"Did  the  plaintiff,  R.  Morgan,  iji  the  sale  to 
the  defendant,  Jenltins,  of  the  stump  puller  in 
question  in  this  suit,  guarantee  tbe  same  to  give 
satisfactory  service  as  a  stump  puller  with  the 
team  of  mules  then  owned  by  the  defendant  Jen- 
kins?"   To  whicb  the  jury  answered:  "No." 

If  the  defendants  desired  the  submission 
of  tbe  other  question  contained  in  tbe  special 
charge  tendered.  It  was  their  duty  to  sub- 
jnlt  it  separately,  and  their  failure  ho  to  do 
would  preclude  their  successfully  urging  er- 
ror to  the  court's  action  in  failing  to  submit 
two  Issues  in  the  same  special  charge,  one 
of  which  had  been  already  submitted  in  the 
main  charge.  Griflln  v.  Heard,  78  Tex.  607, 
14  S.  W.  892;  McWhIrter  v.  Allen,  1  Tex. 
Civ.  App.  649,  20  S.  W.  1007 ;  G.,  etc.  Ry.  Co. 
V.  Clark,  2  WlUson  Civ.  Gas,  Ct.  App.  §  512. 
Moreover,  if  there  had  been  a  promise  on  the 
part  of  plaintiff  to  send  an  expert  to  show 
Jenkins  how  to  "rig  and  operate  the  puller," 
it  was  no  part  of  the  warranty;  the  Jury  hav- 
ing found  that  the  only  warranty  made  by 
plaintiff  was  that  the  stump  puller  "would 
pull  any  stump  that  any  puller  of  same  size 
would  pull."  The  evidence,  further,  was  un- 
contradicted that  the  appellee  did  send  a 
representative  out  to  Jenkins'  place  twice  for 
the  purpose  ef  showing  Jenkins  how  to  rig 
and  operate  the  puller.  It  is  true  that  de- 
fendants claim  that  such  representative  was 
not  an  expert;  but.  In  view  of  what  we  have 
heretofore  said,  we  do  not  think  any  reversi- 
ble error  is  presented  In  this  assignment. 

[7]  The  fifth  assignment  is  as  follows: 

"The  court  erred  in  refusing  to  set  aside  the 
judgment  and  grant  the  appellants  a  new  trial, 
because  of  the  newly  discovered  evidence  as  to 
the  experiments  or  tests  made  by  tbe  appellee, 
,Morgan,  with  the  stump  puller  on  tbe  farm  of 
Henry  Martin,  which  newly  discovered  evidence 
'shows  said  expoi-iments  to  have  been  made  by  n 
different  stump  puller,  or  a  stump  puller  with 
different  appliances  and  equipment  than  the 
Jenkins'  stump  puller."  i<- 

We  do  not  think,  there  is  any  merit  in  this 
•contention.  It  la  uncontradicted  that  the 
same  stump  puller  was  used  in  both  tests. 
•So  far  as  the  record  discloses,  the  only  dif- 
ference in  tbe  equipment  of  the  stump  puller 
as  used  by  Jenkins  on  his  farm,  and  as  used 
<  by  Morgan  oo  the  Martin  farm,  was  as  to  tlie 
lever..  The  plaintiff  testified,  and  his  testi- 
mony is  uncontradicted,  that  it  is  not  cus- 
, ternary  to  furnish  a  lever  with  a  stump  pull- 
er, Martin  made  his  lever  out  of  a  green 
sapling,  and  it  was  claimed  by  plaintiff  and 
some  of  the  witnesses  that  tbe  lever,  being 
green,  would  under  strain  bend  or  "cap  up." 


Morgan  constructed  a  lever  by  naiUng  two 
timbers  2x8  and  18  feet  long  together.  Tbe 
only  difference  between  the  testimony  of 
plaintiff's  witnesses  and  the  witnesses  wliose 
afBdavUs  were  offered  on  the  motion  for  new 
trial,  as  to  this  lever,  was  that  plaintiff's  wit- 
nesses testified  that  the  lever  was  18  feet 
long,  and  one  of  defendants'  affiants  stated 
that  the  beam  was  "about  20  feet  long." 
After  an  examination  of  the  affidavits  at- 
tached to  defendants'  motion  for  a  new  trlii.1, 
we  Iiave  concluded  that  the  trial  court  did 
not  err  in  overruling  the  motion,  and  the 
fifth  and  last  assignment  is  overruled. 

B'or  the  reasons  j;iven,  the  judgment  ot  the 
court  below  will  be  reformed,  so  as  to  appro- 
priate the  entire  payment  of  $10o.lO  to  the 
$418  note,  and,  as  so  reformed,  the  judgment 
will  be  affirmed,  with  the  costs  of  appeal  tax- 
ed against  app^lee. 

On  Motion  for  Rehearing. 

[I]  Appellee  presents  an  Insistent  motion 
for  rehearing,  contending  tliat  the  ^O».10 
prorated  by  tbe  court  below,  and  by  this 
court  wholly  allowed  as  a  credit  on  the  ^18 
note  first  declared  upon  In  am>ellee's  peti- 
tion, was  not  a  voluntary  payment  by  the 
defendant  Jenkins,  in  tbe  sense  that  he  was 
thereby,  as  we  held,  entitled  to  direct  its 
application,  and  that  therefore  appellee  bad 
the  right,  under  the  authorities  hereinafter 
cited,  to  apply  the  payment  in  whole  or  in 
part  to  the  note  for  $155,  also  declared  upon. 
The  basis  for  the  contention  is  a  provision 
in  the  mortgage  given  to  secure  the  first  note 
that  in  general  terms  is  wrde  to  apply  to  any 
future  Indebtedness,  and  the  foHowiog  cases 
are  cited  in  support  of  the  contention:  Case 
Threshing  Machine  Co.  v.  Matthews,  188  Mo. 
App.  429,  174  S.  W.  108 ;  Rush  v.  First  Na- 
tional Bank,  100  S.  W.  326;  Taylor  &  Ca 
V.  Oock-rell,  80  Ala.  236. 

In  tbe  case  first  cited,  which  was  by  a 
Missouri  Court  of  Appeals,  it  waa  said, 
among  other  things,  that: 

"Where  a  creditor  holds  several  securities  for 
the  same  debt,  he  is  entitled  to  enjoy  tbe  full 
benefit  of  all  without  restriction,  unless  some 
contractual  stipulation  provides  otherwise.  For 
instance,  if  the  creditor  holds  several  notes. 
as  here,  against  tbe  same  debtor,  all  of  which 
are  secured  by  a  mortgage,  and  on  one  or  more 
of  the  notes  a  personal  security  is  bound  as  well, 
he  is  entitled  to  the  benefit  of  all  of  the  aecnrf- 
ties  he  has  taken.  Thcreforei  if  the  property 
be  sold  under  tlie  mortgage,  the  creditor  may 
apply  the  proceeds  of  tbe  sale  to  the  payment  of 
the  notes  not  otherwise  secored,  and  puisne  the 
personal  security  for  tbe  payment  of  thoae  to 
which  he  has  anSxed  his  name  in  assurance  of 
their  payment  r  otherwise,  the  creditor  will  be 
denied  the  rigltf  to  the  )>enefit  of  all  of  tbe  eecc- 
rity  he  has  taken  for  the  debt.  The  pomt  has 
been  expressly  decided,  as  will  appear  by  refer- 
ence to  the  following  cases:  Matbewa  v.  Swits- 
ler,  46  Mo.  301;  Sturgeon  Bank  v.  Bigga.  72 
Mo.  Apr.  ^8i" 

It  is  Insisted  that  Qie  facts  of  tills  case 
bring  it  'vtlthln  tbe   principle   so   declared.         | 
We  find  that  the  mortgage  given  to  8ecursr^ri|p 
the  $418  note  slgiied  by  Jenkins  and  Us  sure- 
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ties,  3.  A.  Donoho  and  W.  I*.  Donobo,  con- 
tains the  following  recitals:     - 
"This  conveyance,  however,  ia  intended  as  a 

trust  for  the  better  securing  K.  Morgan,  of 
Grandvlew,  Texas,  in  the  payment  of  my  in- 
debtedness to  them,  the  same  being  evidenced 
by  a  certain  promissory  note,  of  which  the  fol- 
lowing Is  a  substantial  copy: 

"  '$418.00  Grandvlew,  Texas,  5/23/1914. 

"  'Oct.  1,  1914,  after  date,  without  grace,  I, 
we,  or  either  of  ua,  promise  to  pay  to  the  order 
of  R.  Morgan,  of  Grnndview,  Texas,  four  hun- 
dred and  eighteen  dollars,  for  value  received,  at 
the  Farmers'  &  Merchants'  National  Bank,  with 
interest  from  maturity  at  the  rate  of  ten  per 
cent,  per  annum  and  ten  per  cent,  of  principal 
and  interest  for  attorney's'  fee,  if  placed  in  the 
hands  of  an  attorney  for  collection. 

•"Doe 

•"No.  P.O.    W.N.Jenkins.' 

"And,  whereas,  it  is  contemplated  that  the 
first  party  may  hereafter  become  indebted  unto 
R.  Morgan,  of  Grandvlew,  Texas,  in  the  fnrther 
sum  or  sums  of  money  to  the  amonnt  of  $150.00, 
either  by  note  or  open  account,  which  said  in- 
debtedness now  accrued,  or  to  accrue  in  the 
future,  it  is  agreed,  shall  all  be  payable  at 
Grandvlew,  Texas,  and  bear  interest  at  the  rate 
of  ten  per  cent  per  annnm  from  date  of  actual 
accrual  until  paid,  by  whatever  means  the  same 
shall  accrue;  and  tnis  conveyance  is  made  for 
the  security  and  enforcement  of  the  payment  of 
the  said  present  and  futnre  IndeAitedness." 

Tbere  Is,  tberefore,  at  least  apparent  force 
In  the  contention  appellee  now  makes  that 
the  error  of  the  trial  coart.  If  any,  was  In 
not  applying  tb^  entire  $105.10  payment  to 
the  $155  note  only  secured  by  a  chattel  mort- 
gage. Bat. after  a  careful  consideration  of 
the  entire  i'ecord  we  find  ourselves  Indispos- 
ed to  disturb  oar  original  conclnsions.  In 
the  first  place,  we  are  not  all  entirely  agreed 
that  the  payment  of  the  $105.10  by  Jenkins 
was  not  a  voluntary  payment,  the  writer  par- 
ticularly being  Inclined  to  think  It  was,  in 
which  event,  under  all  of  the  authorities, 
Jenkins  had  the  right  to  direct  the  applica- 
tion of  the  payment,  as  he  undoubtedly  did ; 
and,  second,  that  regardless  of  whether  the 
payment  was  voluntary,  we  all  are  of  opin- 
ion that  Its  proper  application  is  as  announc- 
ed In  oar  original  opinion.  As  we  construe 
the  evidence,  we  are  not  inclined  to  the  view 
that  the  appellee's  first  mortgage  covered  the 
debt  evidenced  by  the  $155  not&  The  pro- 
vision quoted  is  evidently  part  of  a  printed 
form  in  common  use  by  merchants  who  take 
crop  mortgages,  for  the  Identical  provision 
appears  in  the  chattel  mortgage  given  to  se- 
cure the  $156  note,  and  to  this  debt  nothing 
appears  indicating  that  the  provision  has 
any  relevancy.  The  evidence  shows  that 
the  flist  mortgage  matured  by  its  terms  on 
October  1,  1014.  The  second  matured  on 
November  16,  1914,  and  contains  the  follow- 
ing express  provision: 

"It  is  agreed  that  R.  Morgan  will  extend  the 
payment  of  this  note  (the  $155  note],  or  any 
part  thereof,  provided  I  am  unable  to  pay  it 
all  this  fall." 

The  second  mortgage  covered  an  indebted- 
ness In  excess  of  the  Indebtedness  to  which 
the  future  or  contingent  Indebtedness  was 
Uudted  in  the  first,  and,  as  shown  by  the 


evidence,  the  totare  Indebtedness  In  con- 
templation at  the  time  of  the  execution  of. 
the  first  mortgage  bears  no  relation  to  a 
stomp  poller,  for  whicb  the  second  note  was 
given,  but  had  reference  to  the  usual  ac- 
count for  farm  supplies.  To  lllnstrate:  Ap- 
pellee in  testifying  said: 

"Mr.  Jenkins  read  the  mortgage  that  secured 
the  $418  note.  He  made  no  complnint  about 
it.  He  had  it  in  his  hand  and  signed  it.  He 
heard  the  part  of  it  read  there  that  provides 
for  $150  additional  indebtedness,  and  we  discuss- 
ed about  Jenkins  buying  more  goods  from  me.- 
The  account  amounted  to  $58.93.  The  books 
there  win  diow  the  amount  of  this  account." 

At  another  point  he  testified: 

"Jenkins  had  the  mortgage  [the  $418  mort- 
gage] in  his  hands  and  sign^  it.  We  discussed 
about  Jenkins  running  an  account  and  buying 
goods  from  me." 

The  stump  puller,  for  which  the  $155  note 
was  given,  and  upon  which  the  second  mort- 
gage rested,  seems  to  have  been  later  secured 
by  Jenkins  in  furtherance  of  an  object  alto- 
gether disconnected  with  farm  suiq;)lles  for 
that  crop  year.    He  testified: 

"Some  time  later  I  wanted  to  buy  a  stump 
puller.  There  was  about  65  acres  of  stumps  on 
the  place  I  was  working,  which  belonged  to  Mr. 
George  Hurley,  and  he  told  me  that  if  I  would 
clear  it  of  stumps  he  would  give  me  all  I  could 
make  off  of  about  180  acres  of  land  for  two 
years.  This  180  acres  of  land  included  the  66 
acres  that  was  in  stumps.  I  had  previously- 
cleared  a  part  of  this  land,  and  a  part  of  it  was 
in  pasture;  but  I  was  to  get  all  I  could  make 
off  of  the  180  acres  for  two  years,  if  I  would 
clear  the  65  acres  of  .stomps.  I  was  t^ing  to 
buy  a  stump  piiUe.r,  and  was  at  Mr.  Morgan's 
store  in  Granoview,  Tex.,  and  he  told  me  that 
he  had  a  stump  puller  there  that  he  would 
seU  me  for  $155." 

[9]  If,  as  wc  think  the  evidence  tends  to 
show,  the  $418  mortgage  only  covered  the 
note  therein  specified  and  the  account  of 
$58.93  for  merchandise,  in  payment  of  which 
It  Is  undisputed  part  of  the  mortgaged  crop 
was  applied,  then  It  was  proper  to  apply  the 
$105.10  payment  on  the  $418  note,  regardless 
of  Jenkins'  direction  to  have  It  so  done.  As 
said  In  one  of  the  cases  api>ellee  cites  (Tay- 
lor V.  Cockrell,  80  Ala.  236): 

"The  general  rule  is  that,  while  a  creditor  has 
the  right  to  apply  a  general  payment,  the  debtor 
having  made  no  specific  application,  the  law,  in 
the  absence  of  an  agreement  to  the  contrary, 
applies  a  payment  realized  from  a  particlar  fund 
in  relief  of  such  fund.  On  this  principle  a 
mortgagee,  in  the  absence  of  an  agreement  with 
the  mortgagor,  is  bound  to  apply  moneys  realiz- 
ed from  the  sales  of  property  covered  by  the 
mortgage  to  tlie  mortgage  debt ;  but,  as  between 
mortgagor  and  mortgagee,  such  money  may,  by 
the  consent  of  the  mortgagor,  be  applied  to  the 
payment  of  an  unsecured  debt" 

In  addition  to  what-we  have  said,  It  may 
not  be  Inappropriate  to  further  observe  that 
the  record  shows  that  aiq^tellee's  mortgage 
was  foreclosed  on  the  stump  puller  yet  In 
his  possession,  and  there  Is  no  evidence  point- . 
ed  out  tending  to  show  that  It  is  of  less 
value  than  the  amount  of  the  $155  Indebted- 
ness to  secure  which  the  mortgage  was  giv- 
en, and  it  Is  therefore  not  apparent  that  ap 
.  pellee  can  be  materially,  pr^nd^ced  bj  the 
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application  made  by  this  court  of  the  $105.10 
I>ayiuent. 

We  conclude,  on  the  whole,  that  the  motion 
for  rehearing  should  be  overruled ;  and  it  is 
so  ordered. 


McCAMANT  y.  McCAMANT  et  aL    (No.  8379.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
May  27,  1916.    On  Motion  for  Re- 
hearing, July  1,  1910.) 

1.  Bills  and  Notes  «=299  —  Action 
Against  Indobseb— Ti»ac — Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  579,  relating  to  the  liability  of  an  iudorser, 
and  providing  how  it  may  be  fixed  by  suit  against 
the  maker,  etc.,  in  the  district  or  county  court, 
applicable  to  negotiable  instruments  indorsed 
after  as  well  as  before  maturity,  there  was  no 
cause  of  action  against  the  payee  aud  indorse! 
of  a  note,  where  suit  thereon  was  not  filed  be- 
fore the  first  term  to  which  suit  could  be 
brought  after  the  right  of  action  accrued,  or 
before  the  second  term  of  such  court,  and  where 
the  suit  was  not  filed  until  more  than  a  year 
after  the  maturity  of  the  note,  and  where  there 
was  no  showing  of  the  indorser's  waiver  of  the 
formaUties  requisite  to  fix  his  liability. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  Si  080-705;  Dec.  Dig.  <S=> 
299.] 

2.  JUDOUKNT    «=»858— SCIT    FOB    VACATION— 

CiBOUND*— Insufficiency  of  Petition. 
A  judgment  will  not  be  set  aside  for  defects 
or  insufficiency  in  the  pleadings,  especially 
where  the  alleged  defect  was  ameudable  or  had 
been  waived  by  joining  issue  and  by  going  to 
triaL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  686,  701;   Dec.  Dig.  iSc»358.] 

3.  Jddquent  €=3lS(2)  —  Void  Judqment  — 
Want  of  Pleading. 

Where  a  petition  is  defective  in  substance 
to  the  extent  of  failing  to  show  a  cause  of  ac- 
tion, a  judgment  for  the  plaintiff  is  null  and 
void. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §  36 ;  Dec.  Dig.  <8=>18(2).] 

4.  Bills  and  Notes  <S=»299— Liability  of 
Indobseb— Pbimaby  ob  Secondaby  Liabil- 
ity. 

An  indorser  is  ordinarily  only  secondarily 
liable,  aud  only  in  a  case  where  the  indorse- 
ment was  made  at  the  execution  and  delivery 
of  the  instrument  is  he  primarily  liable  so  as 
to  dispense  with  the  necessity  of  fixing  his  lia- 
bility by  compliance  with  statutes  regulating 
the  bringing  of  such  suits  at  a  given  term. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  680-706;  Dec  Dig.  <S=» 
209.] 

6.  Bills  and   Notes  <8=209— Liability  op 
INDORSEB— Pleading — Excuse    of    Delay- 
ing Action. 
To   bind   an   indorser  where   suit   has   not 

been  brought  within  the  time  required  by  law, 

matters  of  excuse  must  be  alleged  and  proven. 
[Ed.   Note. — For   other  cases,   see   Bills  and 

Notes.  Cent  Dig.  jS§  680-705;    Dec  Dig.  «=» 

209.] 

6.  JtiDOiacNT  $=>488  —  Vacation  —  Invaud- 

ity. 
A  judgment,  the  invalidity  of  which  is  ap- 
parent  upon    the   record,    may   be  successfully 
attacked  at  any  time  and  under  any  circum- 
stances. 

[Ed.  Note.— For  other  cases,  sea  Jadgment 
Cent.  Dig.  S  919 ;   Dec.  Dig.  ®=3485.] 


7.  CouKTs  ««»3B  — JuBisoionoNAi.  Facts— 

PKESDMFnOH. 

Every  presumption  win  be  indulged  in  fa- 
vor of  the  records  of  superior  courts;  and,  if 
the  record  is  silent  as  to  jurisdictional  facts, 
it  will  be  aided  by  presumptions;  but  there 
can  be  no  presumption  against  the  record,  so 
that  where  it  recites  jurisdictional  facts  not 
sufficient  to  confer  jurisdiction,  there  can  be  no 
presumption  that  the  recital  is  incorrect  or  in- 
complete. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  gg  140,  141,  145,  148;  Dec.  Dig. 
<&S985.] 

8.  Judgment  ®=>38G(2)— Suit  fob  Vacatiok 
—Laches. 

Neither  lapse  of  .time  nor  laches  affect  the 
right  to  vacate  a  judgment  void  on  its  face. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  736 ;   Dec  Dig.  <S=>386(2).] 

On  Motion  for  Rehearing. 

9.  Bills  and  Notes  «=»467(8)  —  Acnoir 
AGAINST  Indobseb  —  Plbadinq  —  Tatx.  or 
Tbansfeb. 

A  petition  in  an  action  against  the  maker, 
the  payee  and  indorser  of  a  note,  alleging  that 
the  note  was  due  and  wholly  unpaid ;  that 
plaintiff  was  an  innocent  holder  for  value ;  that 
the  defendant  payee  in  the  note  indorsed  it  in 
blank  and  in  due  course  of  business  to  the 
plaintiff,  who  became  the  owner  and  holder 
thereof  for  value,  not  expressly  alleging  the 
date  of  the  indorsement— in  effect  averred  that 
plaintiff  acquired  the  note  before  maturity. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  1488 ;  Dec.  Dig.  «=>467(3).l 

10.  Common  Law  <S=>6— Law  Mebchast— 
Adoption  by  State. 

The  law  merchant  i*  part  of  the  common 
law  adopted  by  the  state  ot  Tejem. 

[Ed.  Note.— For  other  cases,  see  GoBunon 
Law,  Cent  Dig.  S  6;    Dec  Dig.  ®=>6.] 

11.  Bills  and  Notxs  «=»327— Tkansfeb— 
"Holdeb  in  Due  Coubbb." 

A  "holder  in  due  course"  is  one  who  has 
taken  an  instrument  complete  and  roirnlar  on 
its  face,  and  has  become  the  owner  of  it  be- 
fore it  was  overdue  (citing  Words  and  Phrases. 
2d  Series). 

[Ed.  Note. — ^Por  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  $  702;    Dec.  Dig.  «=>327.] 

12.  Bills  and  Notes  €=3327— Tbarsfebs— 
"Bona  Fide  Holder  fob  Value." 

An  innocent  or  '"bona  fide  holder  for  value" 
of  negotiable  paper  is  one  '^o  has  taken  it  in 
good  faith  for  a  valuable  consideration  in  the 
ordinary  course  of  business  and  when  it  was 
not  overdue. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  792 ;  Dec.  Dig.  <8=»327. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bona  Fide  Holder.] 

18.  Judgment   «=>248— Validity— Nkcbbsity 

OF  Plsadin«is. 
Until  their  action  is  called  in  exercise  by 
pleadings,  courts  have  no  more  power  to  render 
judgment  in  favor  of  a  person  than  they  have  to 
render  judgment  against  a  person  until  be  has 
been  brought  withm  their  jurisdiction. 

[Ed.  Note. — For  other  .cases,  see  Judgment, 
Cent  Dig.  t  434;   Dec.  Dig.  ©=248.] 

Appeal  from  Tarrant  County  Court; 
Charles  T.  Prewltt,  Judge. 

Suit  by  Mrs.  Minnie  May  McCamant,  on  be- 
half of  herself  aud  as  conununity  administra- 
trix of  the  estate  of  herself  and  of  her  de- 
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ceased  tatisband,  W.  A.  McCamant,  against 
B.  Ia  M«K3amant  and  others,  to  vacate  a 
judgment  obtained  by  defendant  McCamant. 
Judgment  against  plaintiff  individually  and 
as  community  administratrix,  denying  the  re- 
lief sought,  and  for  costs  of  suit,  and  she  ap- 
peals.   Reversed,  and  cause  remanded. 

N.  J.  Wade,  of  Ft  Worth,  for  appellant 
McCart,  Curtis  &  McGart,  of  Ft  Worth,  for 
appellees. 

BUCK,  J.  On  January  14,  1910,  J.  W.  and 
J.  H.  Woodard,  of  Tarrant  county,  executed 
and  delivered  to  Mrs.  Minnie  May  McCamant, 
community  administratrix  of  the  estate  of 
herself  and  her  husband,  W.  A,  McCamant, 
deceased,  a  certain  note  in  the  sum  of  $700, 
due  August  1,  1910.  On  January  1,  1911, 
Mrs.  McCamant  for  the  purpose  of  securing 
her  brother-in-law,  R,  L.  McCamant  in  the 
payment  of  certain  indebtedness  due  him  by 
the  community  estate  of  which  Mrs.  McCa- 
mant was  administratrix,  and  to  secure  him 
against  loss  by  reason  of  the  payment  of  a 
certain  $400  note,  which  W.  A.  McCamant 
had,  prior  to  his  death;  executed  In  favor  of 
an  KI  Paso  bank,  transferred  and  delivered 
the  Woodard  note  to  said  R.  L.  McCamant, 
and  indorsed  on  the  back  thereof  as  follows: 
"Minnie  May  McCamant,  Community  Admin- 
istratrix." On  October  30,  1911,  suit  was  fil- 
ed in  the  county  court  of  Tarrant  county  for 
dvll  cases  by  R.  L.  McCamant  on  his  note 
and  against  J.  W.  and  J.  H.  Woodard  and 
Minnie  May  McCamant  as  community  ad- 
ministratrix, the  petition  alleging,  in  part, 
as  follows: 

"That  on,  to  wit,  January  14,  1910,  the  de- 
fendants J.  W.  Woodard  and  J.  H.  Woodard, 
made,  executed  and  '■  delivered,  for  a  valuable 
consideration,  Omi  certain  promissory  note  of 
that  date  in  the  sum  of  $700,  payable  to  the  or- 
der of  Minnie  May  McCamant,  community  ad- 
ministratrix, payable  on  or  before  August  1, 
1910,  with  interest  after  date  at  the  rate  of  8 
per  cent,  per  annum.  Said  note  further  stipu- 
lated that,  should  it  not  be  paid  at  maturity 
and  collected  by  an  attorney  or  legal  proceed- 
ings an  additional  sum  of  10  per  cent,  on  the 
amount  of  the  note  should  be  added  as  attor- 
ney's fees.  And  said  note  is  lon^  since  due  and 
wholly  unpaid.  That  plaintiff  is  an  innocent 
holder  for  value  of  said  note,  for  that  the  de- 
fendant payee  in  said  note,  indorsed  the  same 
in  blank,  and  in  due  course  of  busineBs  plain- 
tiff became  the  owner  and  holder  of  same  for 
value,  and  brings  this  suit  by  his  attorney  to 
enforce  collection  of  the  same." 

J.  H.  Woodard  and  Mrs.  McCamant  hav- 
ing been  served,  and  Mrs.  McCamant  having 
filed  ber  formal  answer,  consisting  of  general 
demnrrer  and  general  denial,  on  March  12, 
1912,  Judgment  was  entered  In  favor  of  R. 
Jj.  McCamant,  plaintiff,  against  J.  H.  Wood- 
ard and  Mrs.  Minnie  May  McCamant,  as  ad- 
ministratrix, in  the  sum  of  $903,  principal, 
interest  and  attorney's  fees.  The  Judgment 
further  recited  that: 

"Plaintiff  asked  that  the  defendant  J.  W. 
Woodard  be  dismissed  from  said  cause;  sher- 
iff's return  showing  that  said  defendant  was  de- 


ceased. It  is  therefore  ordered  that  said  cause 
be,  and  it  is  hereby,  dismissed  as  to  said  de- 
fendant, at  the  cost  of  the  plointifl." 

On  October  8,  1914,  this  suit  was  filed  by 
Mrs.  Minnie  May  McCamant  tn  the  same 
court  in  which  R.  L.  McCamant  recovered 
the  Judgment  hereinabove  set  out  Mrs.  Mc- 
Camant, on  behalf  of  herself  and  as  commu- 
nity administratrix  of  the  estate  of  herself 
and  deceased  husband,  sought  to  have  vacat- 
ed the  Judgment  of  March  12, 1912,  aforesaid, 
and  prayed  for  other  relief  not  necessary 
here  to  consider,  making  parties  defendant 
R.  li.  McCamant  and  his  attorney  and  one 
W.  H.  James,  who  was  alleged  to  reside  in 
Hunt  county,  Tex.,  and  who,  it  was  alleged, 
was  setting  up  some  claim  to  the  Judgment 
aforementioned.  As  equitable  gronnds  for 
the  setting  aside  and  vacating  of  the  judg- 
ment obtained  by  R.  L.  McCamant  against 
her,  plaintiff  pleaded,  in  part  as  follows: 

(1)  That  the  note  transferred  by  her  to  R. 
Ia  McCamant  was  indorsed  without  recourse. 
(This  allegation  was  not  sustained  by  proof.) 

(2)  That  suit  thereon  was  not  filed  before 
the  first  term  to  which  suit  could  be  brought 
after  the  right  of  action  had  accmed,  or  be- 
f<H:e  the  second  term  of  said  conrt  as  provid- 
ed in  article  579,  Vernon's  Sayles'  Texas 
Civil  Statutes,  but  in  fact  suit  was  not  filed 
until  more  than  a  year  after  the  maturity  of 
the  note,  and  that  therefore  the  plaintiff  in 
the  former  suit  had  not  complied  with  the 
law  necessary  to  fix  the  liability  of  an  In- 
dorser. 

(3)  That  the  trial  court  erred  in  dismiss- 
ing, upon  the  request  of  plaintiff,  the  suit  as 
to  J.  W.  Woodard,  alleged  to  be  deceased, 
said  Woodard  being  one  of  the  makers  of 
said  note  sued  on,  and  plaintiff  herein  being 
only  secondarily  liable,  if  at  all,  as  Indors- 
er  on  said  note. 

(4)  In  the  suit  whose  judgment  was  sought 
to  be  set  aside,  plaintiff  made  no  allegations 
or  contentions,  nor  was  any  proof  offered  to 
show  the  Insolvency  of  the  makers  of  said 
note,  or  of  the  estate  of  J.  W.  Woodard,  de- 
ceased, of  which  the  said  J.  H.  Woodard  was 
administrator,  and  that,  therefore  the  plain- 
tiff herein  was  not  bound  on  said  note,  inas- 
much as  R.  It.  McCamant  made  no  claim 
against  her  except  as  an  indorser. 

(5)  That  the  petition  of  plaintiff  in  the  suit 
whose  Judgment  was  attacked  contained  no 
allegation  that  plaintiff  herein  bound  her- 
self, or  intended  to  bind  herself,  thereby  to 
pay  said  note,  and  that  therefore  the  petition 
alleged  no  cause  of  action  against  her. 

She  further  alleged  that: 

"She  had  no  actual  knowledge  that  this  judg- 
ment bad  been  entered,  or  even  that  the  case 
had  been  set  down  for  trial ;  that  while  it  is 
true  a  formal  answer  of  general  demurrer  and 
general  denial  had  been  filed  by  her  attorneys, 
neither  she  nor  her  said  attorneys  took  any  fur- 
ther '  ■ 
der 
been 


ther  she  nor  her  said  attorneys  took  any  fur-   ^-^,  . 

r  note  of  the  case,  nor  was  it  necessary,  un-  {  r^r^fTlf> 
'  the  state  of  the  pleading,  without  same  ha<^  V^JvJWVi  lV_ 
n  amended,  that  she  should  do  so."  O 
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The  c&se  was  submitted  to  the  Jury  on 
special  Issues,  which,  with  the  answers  there- 
to, are  herelnaiter  set  out: 

Q.  (1)  Were  J.  W.  and  J.  H.  Woodard  in- 
solvent from  the  1st  day  of  January,  1911,  un- 
til the  30th  day  of  October,  1911.     A.  Yes. 

"Q.  (2)  If  you  answer  'yes'  to  the  first  ques- 
tion, then  did  such  insolvency  continue  during 
the  whole  period  between  the  let  day  of  Janu- 
ary, 1911,  and  the  30th  day  of  October,  1911? 
A.  Yea. 

"Q.  (3)  Were  J.  W.  and  J.  H.  Woodard  In- 
solvent on  the  first  Monday  in  January,  19117 
A.  Tes." 

Upon  the  motion  of  defendants  R.  It.  -Mc- 
Camant,  W.  H.  James,  and  J.  H.  Woodward, 
the  latter  Individually  and  as  the  administra- 
tor of  the  estate  of  J.  W.  Woodard,  deceased. 
Judgment  was  rendered  against  plaintiff, 
both  personally  and  as  community  adminis- 
tratrix, for  all  costs  of  suit,  and  denying  the 
relief  sought,  tfrom  which  Judgment  the 
plaintiff  appeals. 

11]  We  are  of  the  opinion  that  the  petition 
of  the  plaintiff  in  the  suit  of  R.  L.  McCamant 
■gainst  plaintiff  herein  and  others,  which  re- 
sulted in  the  judgment  of  March  12,  1912,  did 
not  show  a  cause  of  action  against  Mrs.  Mc- 
Camant as  an  indorser,  and  was  bad  as 
against  a  general  demurrer.  In  the  case  of 
Beaudiamp  v.  Chester  et  aL,  39  Tex.  Civ. 
App.  234,  86  S.  W.  1035,  it  U  held  that  a  pe- 
tition, disclosing  that  defendant  is  sued  as 
an  indorser,  and  that  the  time  has  passed 
when  his  liability  as  such  can  be  fixed,  ci- 
ther by  suit  or  protest,,  and  falling  to  al- 
lege any  waiver  by  defendant  of  formalities 
requisite  to  fixing  his  liability,  is  bad  on 
general  demurrer.  In  the  case  of  Smith  v. 
Richardson  Lbr.  Co.,  92  Tex.  448,  49  S.  W. 
674,  Judge  Brown,  speaking  for  the  court, 
says: 

"If  the  plaintiff's  petition  had  not  contained 
the  allegation  that  J.  O.  Tyree  was  notoriously 
insolvent  at  the  time  the  suit  should  have  been 
brought  to  fix  the  liability  of  the  indorser,  no 
cause  of  action  would  have  been  shown  against 
W.  B.  B.  Smith,  because  it  appeared  from  the 
allegations  in  the  petition  that  suit  was  not 
brought  either  to  the  first  or  the  second  term  of 
the  court  after  the  debt  matured.  It  devolved 
upon  the  plaintiff  to  allege  and  prove  in  this 
case  one  of  the  exceptions  expressed  in  article 
1204  (now  article  1843),  in  order  to  maintain 
this  action  against  the  indorser,  who  was  dis- 
charged by  the  failure  to  sue  at  the  first  or 
second  term  of  the  court  unless  one  of  the  ex- 
ceptions which  relieved  the  holder  of  the  note 
from  bringing  such  suit  existed.  Fisher  v. 
Phelps.  21  Tex.  555;  Elliott  v.  Wiggins,  16 
Tex.  596." 

[21  Article  579,  supra,  applies  to  negotla- 
ole  instruments  indorsed  after  maturity,  as 
well  as  those  indorsed  before  maturity. 
Caldwell  v.  Byrne,  30  S.  W.  836;  Burke  v. 
Ward,  32  S.  W.  1(M7.  Therefore  It  would  ap- 
pear that  this  case  comes  within  the  rule 
laid  down  by  the  Supreme  (Tourt  In  Smith  ▼. 
Lumber  (3o.,  supra.    It  in  said  In  23  Cyc.  929: 

"A  judgment  wilt  not  be  set  aside  on  account 
of  defects  or  iniufficieney  on  the  pleadings,  es- 
pecially where  the  alleged  fault  was  amendable, 
or  has  been  waived  by  joining  Issue  and  going 
to  trial ;   although  it  seems  a  judgment  may  bie 


vacated  if  the  declaration,  or  complslnt  Mates 
no  cause  of  acUon,  or  contains  no  averments 
showing  liability  on  the  part  of  the  defendant" 

[3]  1  Black  on  Judgments  (1891)  {  170,  de- 
fines and  distinguishes  void  and  voidable 
judgments,  and  In  section  183,  it  is  said: 

"A  judgment  must  accord  with  and  be  war- 
ranted by  the  pleadings  of  the  party  in  whose 
favor  it  is  ^  rendered.  ♦  •  •  So  where  the 
declaration  is  defective  in  substance  to  the  ex- 
tent of  failing  to  show  a  cause  of  action,  no 
judgment  can  be  entered  upon  it" 

While  It  is  asserted  that  a  Judgment  cannot 
be  regarded  as  entirely  void  when  Jurisdic- 
tion over  both  the  parties  and  the  sobject- 
matter  Is  once  obtained,  and  that  no  error 
committed  In  the  exercise  of  that  Jurisdic- 
tion can  make  the  proceedings  or  Judgment 
of  the  court  void  (Freeman  on  Judgments,  | 
135a),  yet,  as  said  by  Blade  In  his  work 
aforementioned  (section  184): 

"In  no  proper  sense  can  a  court  of  law  be 
said  to  have  jurisdiction  if  there  is  no  specific 
question  or  controversy  submitted  for  its  de- 
termination. It  is  not  (atougb  that  the  parties 
are  properly  in  court.  That  does  not  give  the 
tribunal  power  to  adjudicate  any  and  all  mat- 
ters of  difference  between  them.  When  we 
speak  of  'jurisdiction  of  the  subject-matter.' 
we  do  not  mean  merely  cognizance  of  the  gen- 
eral class  of  actions  to  which  the  action  in 
question  belongs,  but  we  also  mean  legal  power 
to  pass  upon  and  decide  the  particular  conten- 
tion which  the  judgment  assumes  to  settle. 
And  how  can  a  court  acquire  jarisdictiou  of  the 
particular  contention,  except  it  be  clearly  mark- 
ed out  and  precisely  defined  by  the  pleadings  of 
the  parties?  And  how  can  that  be  done,  in 
any  mode  known  to  the  law,  save  by  the  forma- 
tion of  a  regular  issue?" 

For  illustration,  the  district  court  has  ju- 
risdiction over  and  power  to  grant  divorces, 
and  also  to  determine  questions  involving  the 
title  to  land.  Suppose  a  son  should  sue  his 
father  and  mother  for  an  interest  In  land,  and 
upon  a  hearing,  with  all  parties  before  the 
court,  the  court  should  proceed  to  grant  a  di- 
vorce to  one  of  the  parents,  conUl  it  he  rea- 
sonably contended  that  such  a  Judgment  was 
not  absolutely  void,  a  mere  nullity?  >ve 
feel  sure  no  one  would  so  contend. 

[4,  B]  An  indorser  is  ordinarily  only  sec- 
ondarily liable,  and  only  in  the  case  where 
the  Indorsement  was  made  at  the  time  of  the 
execution  and  delivery  of  the  Instmment  to 
the  payee  can  he  be  said  to  be  primarily  lia- 
ble, so  as  to  dispense  with  the  necessity,  on 
the  part  of  him  who  seeks  to  hold  such  in- 
dorser primarily  liable,  of  fixing  such  liability 
by  a  compliance  with  statutes  regulating  the 
bringing  of  such  suits  to  a  given  term. 
Carr's  Ex.  v.  Rowland,  14  Tex.  275;  Eennon 
V.  Bailey,  15  Tex.  Civ.  App.  28,  38  S.  W.  377; 
Derrick  v.  Smith,  148  S.  W.  1173;  Kami>- 
mann  v.  Williams,  70  Tex.  568,  8  S.  W.  310. 
in  order  to  bind  an  Indorser  where  suit  has 
not  been  brought  within  the  time  retiulred 
by  law,  matters  of  excuse  must  he  allc-geJ 
and  proven.  Mullaly  v.  Ivory,  30  S.  W.  K9 ; 
Seguin  Milling  &  Power  Co.  v.  Gulnn.  137 
S.  W.  456;  Buster  v.  Woody,  146  S.  W.  689: 
Dunn  V.  Townsend,  163  S.  W.  312;  Bank 
PoweU,  149  S.  W.  1096:  Oillard  t.  Lbr.  OC^ 
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141  S.  W.  MBS ;  libr.  Co.  t.  Lee,  T  Tex.  CSv. 
App.  B22,  27  S.  W.  161. 

[J-8]  Appellees  urge  that  appellant's  peti- 
tion being  in  the  nature  of  a  bill  of  review,  In 
order  to  entitle  her  to  the  relief  songht,  It 
should  show:  (1)  Diligence  on  her  part  to 
prevent  the  original  Judgment ;  (2)  a  good  de- 
fense to  the  original  suit;  (3)  that  a  different 
result  would  follow  on  a  new  trial — none  of 
which  does  her  petition  show.  It  may  be 
conceded  that  appellant's  petition  is  barren 
of  snch  a  showing,  but  by  reference  to  the 
cases  cited  by  appellees  in  support  of  this 
proposition  (Burnley  v.  Rice,  21  Xex.  183; 
Clegg  V.  Darragh,  63  Tex.  361;  HoUlday  v. 
Holliday,  72  Tex.  581,  10  S.  W.  690;  Brown- 
son  V.  Keynolde,  77  Tex.  254,  13  S.  "W.  98C; 
Johnson  v.  Templet<m,  60  Tex.  238 ;  Harn  v. 
Phelps,  65  Tex.  592,  etc.),  the  basis  for  the 
claimed  Invalidity  of  the  Judgment  sought  to 
be  set  aside  In  the  cited  cases  was  not  ap- 
parent of  record,  or  manifest  upon  the  face 
of  the  pleadings,  as  here.  A  Judgment  whose 
invalidity  is  apparent  upon  the  record  may 
be  successfully  attacked  at  any  time  and 
under  any  circumstances.  Milam  County  t. 
Robertson,  47  Tex.  222 ;  Van  Fleet  on  Collat- 
eral Attack,  S  4;  Bender  v.  Damon,  72  Tex. 
82,  9  S.  W.  747 ;  Dunn  v.  Taylor,  42  Tex.  Civ. 
App.  241,  94  S.  W.  347-349.  Freeman  on 
Judgments,  J  116,  says: 

"If  the  want  of  jurisdiction  over  either  the 
subject  or  the  person  appears  by  the  record, 
there  is  no  doubt  the  iudgment  is  void."  "The 
general  rule,  as  stated,  is  that  every  presump- 
tion will  be  indulged  in  favor  of  tb«  records  of 
superior  courts.  An  important  corollary  to 
this  rule  is  that  there  can  be  no  presumption 
against  the  record.  For  if  the  record  imports 
absolute  verity,  its  recitals  must  be  equally 
conclusive  when  they  mnke  against  the  jurisdic- 
tion as  when  for  It.  If  tlie  record  is  silent  as 
to  jurisdictional  facts,  it  'will  be  aided  by  pre- 
sumptions. But  if  it  recites  such  facts,  and 
the  facts  recited  are  not  sufficient  to  confer 
jurisdiction,  there  can  be  no  presumption  tlint 
the  recital  is  incorrect  or  incomplete."  2  Black 
on  Judgments,  JSS  276-278. 

Nor  win  lapse  of  time  nor  laches  affect  the 
right  to  vacate  a  judgment  void  op  its  face. 
Black  on  Jndgments,  {  313;  Cunningham 
V.  Taylor,  20  Tex.  126-130. 

For  the  reasons  indicated,  we  are  of  the 
opinion  that  the  court  below  erred  In  holding 
that  the  petition  of  B.  L.  McCamant  was  a 
sutBcient  basis  for  the  Judgment  of  March 
12,  1912,  and  in  not  holding  said  Judgment 
void,  and  therefore  It  Is  our  conclusion  that 
the  judgment  herein  should  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
In  accord  with  this  opinion;  and  It  la  so 
ordered. 

On  Motion  for  Rehearing. 

,  In  appellee's  motion  for  rehearing,  his 
counsel  urgently  insists  that  we  erred  In  our 
original  opinion,  and  cites  Belcher  v.  Ross, 
33  Tex.  13,  Canales  v.  Perez,  65  Tex.  293,  and 
George  t.  Vaughan,  55  Tex.  131,  as  sustain- 
ing the  contention  that  the  petition  in  the 
original  suit,  filed  October  80, 1911,  was  good 


as  against  a  general  demurrer,  and  that 
therefore  the  JudgnteDt  rendered  thereon 
was  not  void.  He  admits  that  of  the  three 
cases  dted,  the  first  is  the  strongest  in  sup- 
port of  his  contention,  and  that,  so  far  as  he^ 
has  found  from  diligent  investigation,  it  has 
never  been  cited,-  either  by  the  Supreme 
Court,  or  by  any  of  the  Courts  of  Civil  Ap- 
peals. In  this  case,  It  was  held  that  In  sup- 
port of  a  Judgment  by  default,  on  a  note,  the 
presumption  will  be  indulged  that  the  In- 
dorsement was  made  subsequent  to  the  date 
of  the  note,  and  that  suit  was  brought  in  due 
Ume  to  fix  the  Indorser-s  liability.  While  it 
appears  that  some  statements  and  arguments 
are  used  In  the  course  of  the  cited  opinion 
as  to  the  expression,  "were  Indebted  to  him," 
being  an  allegation  of  the  fact  that  suit  was 
filed  in  due  time,  which  expression  we  con- 
sider, not  as  an  allegation  of  fact  but  as  a 
conclusion  of  law  of  the  pleader,  yet,  so  fftr 
as  the  conclusions  therein  reached  may  ap- 
ply to  the  issue  presented  in  the  instant  case, 
they  are  not  at  variance  with  the  views  ex- 
pressed In  our  original  opinion. 

[9-12]  While  it  is  true  that  appellee,  plain- 
tiff in  the  original  suit,  did  not  in  so  many 
words  allege  the  date  of  the  indorsement  by 
Mrs.  McCamant,  yet  by  the  use  of  certain  ex-' 
presslons  contained  in  the  petition  he  did  in. 
eCtect  aver  that  he  acquired  the  note  before 
maturity.  He  alleged  that  he  was  an  "Inno- 
cent holder  for  value,"  and  that  defendant- 
Indorsed  the  note  in  blank,  and  ''in  duo- 
course  of  business  plainttft  became  the  owner 
and  holder  for  value."  In  the  law  merchant, 
part  of  the  common  law  adopted  by  this 
state,  these  terms  have  a  meaning  more  or 
less  fixed.  In  the  "negotiable  instruments' 
law,"  adopted  by  many  of  the  states,  and  em-' 
bodying,  in  the  main,  tlie  principles  of  the, 
law  merchant.  It  is  provided : 

"  'A  holder  In  due  course'  Is  one  who  has  tak- 
en the  instrument  under  the  following  condi- 
tions:. First,  that  the  instrument  is  complete^ 
and  regular  on  its  face;  second,  that  lie  be-' 
came  owner  of  it  before  It  -was  overdue/'  etc. 
2  'Words  and  Phrases  (Second  Series)  895,  and 
cases  there  cited;  7  Cyc.  925  (B) ;  3  R.  O.  L..' 
S  238,  p.  1031.  and  section  250,  p.  1045;  1' 
Daniel  on  NcRotlaWe  Instruments,  i  769n,  p. 
885 ;  Kneeland  v.  Miles,  24  S.  W.  1118-1115. 

An  innocent  or  bona  flde  holder  for  value 
of  negotiable  paper  is  one  who  has  taken  It 
in  good  faith  for  a  valuable  couslderatlou  In 
the  ordinary  course  of  business,  when  it  was 
not  overdue,  etc.  2  Bnc.  Digest  (Texas) 'p. 
004,  §  B,  and  cases  there  cited. 

[1 3]  Hence  we  are  forced  to  the  conclusion 
that  plaintiff  in  the  original  suit  did,  in  ef- 
fect and  in  fact,  allege  the  transfer  to  him 
before  the  maturity  of  the  note,  which  was 
some  15  months  before  suit  was  filed.  As 
was  said  in  the  original  opinion,  no  presump- 
tion can  be  indulged  against  the  record  to 
support  the  Judgment  Courts  have  no  more 
power,  until  their  action  is  called  Into  exer- 
cise by  pleadings,  to  render  judgment  in  favor ' 
of  a  person  than  they  have  to  render  ^udg- ' 
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ment  against  a  person  until  he  has  been 
brought  within  their  Jurisdiction.  Dunlap  ▼. 
Soutberlln,  63  Tex.  38,  43 ;  Sandoval  v.  Ross- 
er,  26  S.  -W.  930;  KaUway  Co.  v.  Vleno,  26 
S.  W.  230;  Plores  v.  Smith,  66  Tex.  115,  18 
S.  W.  224;  Anding  t.  Perkins,  29  Tex.  348; 
Nelll  V.  Newton,  24  Tex.  202. 
The  motion  for  rehearing  is  oTermled. 


McCONKET  T.  McCONKET,    (No.  8360.)  * 

(Court  of  Civil  Appeals  of  Texas.    Pt  Worth. 
May  27,  1916.    Rehearing  De- 
nied June  24,  1916.) 

1.  Divorce  <S=>165(3)  —  Vaoatino  Dkobbk  — 
Gbounds— Ibbequlabiit. 

Where  a  husband's  action  for  divorce  on 
the  ground  of  the  wife's  abandonment,  which 
the  district  court  was  expressly  empowered  to 
try  by  Kev.  St.  1911,  arte.  4630,  4631.  was 
tried  by  a  judge  specially  appointed  during  the 
illness  of  the  regular  judge,  out  of  its  regular 
order,  in  a  room  other  than  that  desi^ated  for 
the  trial  of  causes,  and  without  notice  to  de- 
fendant or  her  counsel,  a  decree  rendered  for 
the  husband,  while  not  a  nullity,  was  affected 
b^  such  irregularities  as  to  authorize  its  vaca- 
tion. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  »  535-538;    Dec.  Dig.  <gs»165(3).] 

2.  DivoBCE  «=>167  —  Dkcbbib  —  Suit  to  Set 
AsioB— QvBsnon  fob  Jubt. 

In  a  wife's  stiit  to  set  aside  a  decree  of  di- 
vorce for  fraud  in  the  trial  of  such  action, 
which,  through^  no  want  of  diligence,  was  not 
discovered  during  the  term  of  the  court  at 
which  the  decree  was  rendered,  and  alleging 
that  she  had  a  meritorious  defense  to  the  ac- 
tion, where  such  matters  were  made  issuable 
both  by  the  defendant's  pleadings  and  the  evi- 
dence, the  court  was  not  authorized  to  take  the 
case  from  the  jury,  direct  a  verdict,  or  enter 
up  a  judgment  for  plainUS. 

lEd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  K  633-518;    Dec.  Dig.  ®=»167.) 

3.  Appeal  and  Ebbob  «=>1170(3)— Revebbai, 
— Impropeb  Judgment— Rulk  of  Coubt. 

Plaintiffs  allegations  being  in  the  main  rel- 
evant to  the  neces&ury  elements  of  her  suit,  any 
cnnecessary  averments  or  averments  in  the  na- 
ture of  mere  evidentiary  facts  did  not  require 
a  reversal  of  the  judgment  for  her,  in  view  of 
rule  62a  for  Courts  of  Civil  Appeals  (149  S. 
W.  x),  providing  that  no  judgment  shall  be  re- 
versed on  the  ground  of  error  of  law  in  the 
trial  unless  the  anpellate  court  is  of  opinion 
that  the  error  amounted  to  a  denial  of  the 
rights  of  the  appellant  calculated  to  cause  the 
rendition  of  an  improper  judgment  or  to  pre- 
vent a  proper  presentation  of  the  case  to  the 
appellate  court 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  4066,  4075,  4098,  4101, 
4542 ;   Dec.  Dig.  «=»I170(3).] 

4.  Divorce  0s»167— Vacation  of  Decbee— 
Agreementb  of  Couksbl— Knowledge  of 
Client. 

In  a  suit,  to  set  aside  a  decree  of  divorce 
alleged  to  have  been  entered  in  violation  of  an 
agreement,  the  fact  that  defendant  himself  was 
itot  made  to  appear  coenizant  of  the  agreements 
of  his  counsel  and  ol  the  want  of  notice  to 
plnintiff's  connsel  was  not  a  defense. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  ««  BS3-548;    Dec.  Dig.  <S=>167.1 


6.  DivoaCB  «E9l67— VACAnoH   of  Decbes— 
Obal   Aobeeuents   of   (Counsel  —  Viola- 
tion. 
Though  an  oral  agreement  of  counsel  in  a 
divorce  action  that  the  jury  fee  might  be  pai<l 
at  any  time  before  trial  was   not  enforceable, 
its  violation  might  be  considered  as  a  circum- 
stance of  fraud  in  an  action  to  vacate  the  de- 
cree. 

[E!d.    Note. — ^For   other   cases,    see    Divorce^ 
Gent.  Dig.  U  638-648;    Dec.  Dig.  <3:9l67.] 

6.  Ditobce    «=3l67— Action    to    Set   Aside 
Deobee  —  Special     Allboationb  —  Pbejd- 

OICK. 

In  a  wife's  suit  to  set  aside  a  decree  of  di- 
vorce obtained  by  the  husband  on  the  ground  of 
her  abandonment,  specific  allegations  in  the 
petition  i»  reply  to  toe  husband's  averments  in 
his  petition  for  divorce  that  she  had  left  «itb 
intent  to  abandon  him,  notwithstau^ng  hia 
kind  treatment  and  provision  for  her,  that  at 
the  beginning  of  such  alleged  abandonment  she 
had  at  his  request  gone  to  visit  her  father  in 
another  county,  and  that  thereafter  their  home 
burned,  and  the  husband  collected  the  insur- 
ance money,  refused  to  furnish  a  new  home, 
and  spent  the  money  on  other  women,  were  not 
prejudicial  to  the  defendant. 

[Ed.    Note.— For    other    cases,    see    Divorce^ 
Cent.  Dig.  §i  533-548;   Dec.  Dig.  «=»167.] 

7.  DiTOBCK  fi=9l65(3)^VAOATION    OF    DeCBEI 

— Party's  Subbeqxjbni  Bevabbiags— Ef- 
fect. 
Where  a  husband,  suing  for  a  divorce  on 
the  ground  of  the  wife's  abandonment,  obtained 
a  decree  through  fraudulent  representations 
that  there  would  he  no  contest,  etc.,  the  wife 
was  entitled  to  its  vacation  and  to  a  restora- 
tion to  her  status  as  a  lawfnl  wife,  with  the 
legal  right  to  defendant's  protection  and  sup- 
port for  herself  and  children,  notwithstanding 
the  fact  that  he  had  entered  into  a  marriage  re- 
lation with  another  innocent  woman ;  as  he  was 
in  no  position  to  profit  by  the  innocence  of 
such  other  woman. 

LEd.  Note. — ^For  other  cases,  see  Divorce, 
Cent.  Dig.  §S  535-638;  Dec.  Dig.  <S=»lCo(3).] 

8.  Divorce     iS=»167  —  Abandoniuht  —  Evi- 
dence—Pbevioub  Sefabation. 

Evidence  of  a  quarrel  between  plaintiff  and 
defendant  some  eleven  years  before  as  a  result 
of  which  she  then  left  him,  in  view  of  a  subse- 
quent reconciliation  aod  living  together,  was 
too  remote  and  of  no  probative  force  on  the  is- 
sue of  the  three  years'  abandonment  on  which 
his  action  was  based. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SI  533-^W8 ;    Dec,  Dig.  «S=>ie7.1 

9.  DivoBcs   «=3lll'— Abandonment— IasCT»— 
Evidence— Cbubltt.. 

In  a  husband's  adtion  for  a  divorce  on  the 
ground  of  the  wife's  abandonment  evidence  as 
to  his  other  reasons  for  filing  the  suit  such  as 
her  humiliation  of  or  cruelty  to  him,  was  imma- 
terial. 

£Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  365,  36(3;   Dec  Dig.  ®=»111.] 

10.  Appeal  and  Ebbob  «»213— Submission 
OF  Issues— Requests. 

In  a  wife's  suit  to  set  aside  a  decree  of  di- 
vorce alleged  to  have  been  fraudulently  obtain- 
ed by  the  husband,  the  husband  presented  nn- 
merous  exceptions  to  the  special  issues  submit- 
ted to  the  jury  on  the  ground  of  omissions  clear- 
ly calling  for  Requested  issues  embodying  the 
additional  finding  desired,  in  the  absence  of  his 
request  for  such  special  issues,  would  be  over- 
ruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  1149,  1165.  1S04-1308; 
Dec.  Dig.  <8=»213.] 
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11.  DrvoBOB    <s=»37(5}— ABAHOomoENT— Feb- 

UAKENCT. 

While  the  statute  does  not  use  the  term 
"permanent"  in  prescribing  abandonment  as  a 
zroond  for  divorce,  ita  permanency  is  necessari- 
^  implied,  and  an  abandonment  which  is  only 
temporary  is  not  cause  for  divorce. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S§  27,  111;   Dec  Dig.  «=>37(5).] 

12.  Trial  «=360(3)— Vacation   of  Divobcb 
Deckeb— Submission  or  Ibsuxs— Sfecula- 

TIVB  ISSUB. 

In  a  wife's  action  to  vacate  a  decree  of  di- 
vorce alleged  to  have  been  fraudulently  obtain- 
ed by  the  husband  bv  reason  of  the  representa- 
tion of  his  counsel  tnat  there  would  be  no  con- 
test, and  a  trial  without  notice  to  the  wife,  a 
requested  issue  as  to  whether,  if  the  jury  fee 
bad  becn-'paid,  the  case  would  have  been  tried 
and  the  decree  rendered,  was  merely  speculative 
and  immaterial,  and  properly  refused. 

[Ed.  Note.— B'or  other  cases,  see  Trial,  Cent. 
Dig.  §i|  829,  831;   Dec.  Dig.  «=>350(3).] 

13.  Attobnbt    and    Client    i8=986— Agbee- 
UENTS  OF  Attobney— Knowledge. 

If  agreements  of  defendant's  counsel  relat- 
ing to  the  payment  of  the  jury  fee  in  a  hus- 
bAnd's  action  tor  divorce  and  to  the  passing  of 
the  case  were  in  fact  made,  it  was  immaterial 
that  defendant  was  without  knowledge  thereof. 
[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  §S  155-160;  Dec.  Dig.  «=> 
86.] 

14.  Tbial  4=s>351(5)— Submission  or  Issues 
— Requests— Mattebs  Albeadt  Covebed. 

Requested    issues    were    properly    refused, 

where,  so  far  as  proper,  they  were  sufficiently 

comprehended   in   the  special  issues  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  {  834;  Dec.  Dig.  «=»351(5).] 

15.  Tbial  «=>351(1)— Time  to  Pbkpabe  and 
File  Objections— Discbetion. 

In  a  wife's  suit  to  vacate  a  decree  of  dl- 
Torce  fraudulently  obtained  by  the  husband,  the 
allowance  to  defendant's  counsel  of  an  hour  or 
an  hour  and  a  half  to  file  objections  to  the  is- 
sues submitted  and  to  prepare  and  present  spe- 
cial issues,  and  where  it  appeared  that  numer- 
ous special  issues  were  prepared  and  presented, 
and  it  did  not  appear  what  other  special  Issues 
would  have  been  prepared  and  presented,  was 
not  an  abuse  of  its  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  829,  836;    Dec.   Dig.  iS=>351(l).l 

16.  Tbial  '#=>361(5)— Vacation  of  Divobcb 
Decbee—Fbatjd— Finding. 

In  a  wife's  suit  to  vacate  a  decree  of  di- 
TOrce  alleged  to  have  been  fraudulently  obtain- 
ed by  the  husband,  it  was  immaterial  that  fraud 
eo  nomine  was  not  submitted  or  found  by  the 
verdict,  where  it  was  a  necessary  conclusion 
from  tne  facts  submitted  and  found. 

CBd,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  834;  Dec.  Dig.  •S=»351(6).] 

Appeal  from  District  Court,  Jotanson  Coun- 
ty:  O.  U  Lockett,  Judge. 

Salt  by  Clara  L.  McConkey  against  C.  E. 
McConkey  to  set  aside  a  decree  of  divorce  ob- 
talaed  by  defendant.  Judgment  setting  aside 
tbe  decree  and  denying  defendant's  petition 
for  divorce,  and  he  appeals.    Affirmed. 

S.  0.  Fadelford  and  J.  O.  Lockett,  both  of 
Cleburne,  for  appellant  Walker  &  Baker, 
Johnson  &  Harrell,  and  Ramsey  St  Odell,  all 
of  Cleburne,  for  appellee. 


CONNER,  a  J.  This  suit  was  instituted 
by  the  appellee,  Mrs.  Clara  L.  McConkey,  in 
the  district  court  of  Johnson  county,  to  set 
aside  a  decree  of  divorce  entered  in  the  same 
court  at  a  previous  time  In  favor  of  appel- 
lant, C.  R  McConkey.  In  outline  the  case 
seems  simple  enough,  but  it  has  taken  a  tran- 
script of  some  479  pages  to  present  a  copy 
of  the  proceedings  on  the  trial  below,  and 
the  transcript,  with  Its  accompanying  state- 
ment of  facts,  consisting  of  some  118  pages 
furnishes  the  foundation  of  a  brief  in  behalf 
of  appellant  of  172  pages  of  closely  printed 
matter  urging  ll4  assignments  of  error,  to 
wldch  appellee  replies  in  a  brief  of  122  pag- 
es. It  is  therefore  evident  that  the  record 
before  us  is  voluminous,  and  that  the  assign- 
ments of  error  can  only  be  disposed  of  in  a 
general  way,  if  we  confine  ourselves,  as  we 
think  should  be  done,  to  an  opinion  of  rea- 
sonable length.  In  the  attempt  to  do  this, 
we  think  the  following  statement  of  the 
case  from  appellee's  brief,  which  we  adopt, 
will  be  of  service: 

"In  1897  appellant  and  appellee  wer*  mar- 
ried, and  continuously  after  said  date  lived  to- 
gether until  some  time  In  the  year  1910;  the 
exact  date  and  cause  of  their  separation  being 
one  of  the  contested  issues  in  the  case.  As  a 
result  of  this  marriage  there  were  born  to  them 
five  children,  four  of  whom  were  living  at  the 
date  of  the  trial,  three  being  girls  and  the 
youngest  a  boy,  and  all  minors. 

"Un  June  28,  1913,  the  appellant  filed  in  the 
district  court  of  Johnson  county,  Tex.,  a  suit 
for  divorce  against  appellee,  who  was  then  re- 
siding in  Bell  county,  the  petition  alleging  that 
in  May,  1910,  the  appellee  without  provoca- 
tion, justification,  ur  excuse  had  abandoned  ap- 
pellant, and  refused  to  live  with  him.  This 
petition  was  filed  by  W.  Featherstone,  a  mem- 
ber of  the  Cleburne  bar.  Shortly  afterwards 
service  was  obtained  upon  the  appellee  in  said 
cause,  and  in  July,  1913,  a  few  days  later,  ap- 
pellee employed  Ramsey  &  Odell,  a  firm  com- 
posed of  W.  F.  Ramsey,  Jr.,  and  W.  M.  Odell, 
members  of  the  bar  of  Johnson  county,  Tex.,  to 
defend  her  in  said  cause.  On  July  24th  said 
attorneys,  as  counsel  for  appellee,  filed  an  an- 
swer in  said  cause,  denying  the  allegations  in 
appeUant's  petition,  and  presenting  a  plea  for 
aumony  pending  trial,  attorney's  fees,  etc.  The 
case  was  returnable  to  the  October  term,  1913, 
of  said  court,  and  on  October  17th  of  that  year 
an  amended  answer  was  filed  in  said  cause  by 
the  appellee  denying  in  detail  the  allegations  In 
plaintiff's  petition,  and  alleging  at  length  the 
facts  constituting  appellee's  defense  and  renew- 
ing the  prayer  for  alimony,  attorney's  fees  and 
costs.  On  October  10th  appellee  filed  an  appli- 
cation for  security  for  cost,  which  was  granted 
on  said  date  by  an  order  duly  entered  in  the 
minutes  of  said  court  Dnnng  the  October 
term,  1913,  interrogatories  were  propounded  in 
the  case  by  counsel  for  appellee,  and  service 
waived  by  counsel  for  appellant.  The  case  was 
set  for  trial  on  several  dates  during  the  Oc- 
tober term,  but  was  not  tried  during  that  term, 
the  reason  for  its  postponement  and  continu- 
ance being  a  contested  issue  in  tbe  case,  but 
the  jury  found  that  it  was  passed  from  time  to 
time  by  agreement  between  W.  M.  Odell  and 
W.  B.  Featherstone.  On  the  call  of  the  docket 
at  the  January  term,  1914,  on  the  first  day  of 
that  court,  counsel  for  appellee  requested  a 
jury  in  the  case,  and,  as  shown  by  appellee's 
testimony,  and  found  by  the  Jury,  It  was  agreed 
by  W.  M.  Odell,  one  of  the  attorneys  for  ap- 
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pellee,  and  W.  B.  Featherstone,  attorney  for 
appellant,  that  the  jury  fee  might  be  paid  at 
any  time  before  the  case  was  tried. 

Thereafter,  by  agreement  between  Odell  and 
Featherstone,  according  to  the  testimony  of  the 
former,  the  case  was  set  for  trial  for  the  week 
beginning  February  9th,  one  of  the  weeks  for 
which  civU  jury  cases  were  assigned  for  trial  at 
said  term  of  said  court,  and  on  January  27th  ap- 
pellee's counsel  wrote  to  her  at  Temple  advising 
her  of  the  setting  of  the  case  for  that  date,  and 
requesting  her  to  remit  the  jury  fee.  A  few  days 
later,  according  to  testimony  offered  by  appellee, 
Odell  and  Featherstone  had  a  fwnversation  in 
which  it  was  agreed  that  on  account  of  the  fact 
that  there  were  a  number  of  other  cases  on  the 
docket  ahead  of  this  case,  and  in  order  that  ap- 
pellant might  not  have  to  lay  off  his  run  as  rail- 
way fireman,  and  that  appellee  would  not  have 
to  come  to  Cleburne  unnecessarily,  this  case 
should  not  be  called  for  trial  before  Wednes- 
day of  the  week  beginning  February  9th,  or 
February  11th,  and  on  February  6th  appel- 
lee's counsel  advised  her  to  that  effect.  On 
Monday,  February  9th,  the  first  day  of  the  week 
for  which  the  case  had  been  set  by  this  agree- 
ment, when  the  time  came  for  court  to  be  called, 
it  was  announced  to  the  members  of  the  bar  that 
Judge  Lockett,  the  regular  judge  of  said  court, 
was  seriously  ill  and  would  not  be  able  to  hold 
court  that  day,  and  probably  not  during  the 
week.  After  the  members  of  the  bar  conferred 
with  each  other  and  the  clerk  of  the  court,  the 
jury  for  that  week  was  discharged,  and  no  cases 
of  any  character  were  taken  up  for  trial  that 
week.  On  Monday,  February  16th,  which  was 
the  last  civil  jury  week  of  the  term,  Judge  Lock- 
ett's  illness  continued^  he  being  seriously  ill  at 
that  time,  his  illness  in  fact  continuing  for  sev- 
eral months,  and  he  was  not  present  at  any  oth- 
er time  during  the  January  term  of  said  court. 
By  reason  of  this  fact  the  jury  for  the  week  be- 
ginning February  16th  was  discharged,  and  no 
eases  were  taken  up  for  trial  during  that  week 
at  all.  Under  the  custom  of  said  court,  as  shown 
by  appellee's  testimony  without  contradiction, 
the  first  week  of  court  was  set  aside  for  the  trial 
of  nonjury  cases,  and  the  next  week  and  certain 
weeks  following  that  were  assigned  to  the  trial 
of  civil  jury  cases,  and  the  balance  of  the  term 
was  assigned  to  the  trial  of  the  criminal  docket. 
At  the  term  in  question  the  week  beginning  Feb- 
ruary 16th  was  the  last  civil  jury  week,  and  the 
week  beginning  February  28d  was  the  beginning 
of  Uie  weeks  set  apart  for  the  criminal  docket. 
It  was  also  shown  that  for  many  years  it  bad 
been  the  custom  of  that  court  that  no  civil  cases 
would  be  called  for  trial  or  tried  during  the 
weeks  set  apart  for  the  trial  of  criminal  cases 
except  by  agreement  of  counsel  with  the  approv- 
al of  the  court,  or  by  a  special  order  of  the  court 
after  notice  to  the  parties  to  the  suit  or  their 
attorneys.  On  Friday,  February  20th,  before 
the  criminal  docket  was  to  be  called  on  Mon- 
day, February  23d,  the  bar  of  Johnson  county 
was  called  together  in  the  courtroom,  and  CoL 
J.  F.  Heziry  was  elected  as  special  district  judge 
to  preside  in  the  absence  of  Judge  Lockett.  Aft- 
er the  election  of  C(^.  Henry  as  special  judge, 
and  during  the  week  beginning  February  23d, 
Mr.  Featherstone  requested  him  to  take  up  and 
try  a  divorce  case  for  him;  the  conversation  be- 
tween tb'^m,  as. testified  to  by  Cpl.,  Henry,  being 
quoted  so  far  as  material  to  this  statement.  Ac- 
cording to  this  testimony,  Mr.  Featherstone  stat- 
ed to  uim  that  be  had  a  little  divorce  case  that 
be  wanted  him  to  try.  'He  said  his  client  was 
a  railroad  man,  and  it  was  not  convenient  for 
him  to  be  here  except  late  in  the  afternoon  some- 
where about  5  or  6  o'clock;  I  think  he  men- 
tioned the  time.  I  think  I  told  him  I  would 
bear  the  case  the  next  day  and  to  get  his  client 
here,  perhaps  that  evening.  I  don't  recollect; 
but  anyhow  I  agreed  to  hear  the  case  at  5  or  6 
o'clock  in  the  evening,  in  order  to  suit  the  con- 
venience of  bis  client.  Now,. the  next. day,  or 
whatever  «iay  I  told  bun  I  would-  bear  the  case, 


I  am  not  sure  now,  I  met  him  about  the  foot  of 
the  steps  there.  I  had  either  started  down  my- 
self and  met  him  coming;  up,  or  he  had  started 
down  and  met  me  coining  up,  I  am  mA  sure 
about  that;  but  anyhow  we  met  at  the  tc^  of 
the  steps,  and  he  asked  me  something  aboat  the 
case,  and  I  told  him  I  was  ready  to  hear  it 
then.  He  said,  "Let's  step  into  the  district 
clerk's  office,  my  client  is  in  there  and  the  pa- 
pers are  there,  and  hear  it."  I  don't  think  I 
asked  him ;  but  anyhow,  in  connection  with  tell- 
ing me  that  his  client  was  in  the  clerk's  office 
and  the  papers  were  there  and  we  coold  go  in 
there  and  try  it,  he  told  me  there  would  be  no 
contest  in  the  case.  I  think  I  asked  him  then 
if  the  party  had  been  properly  served,  and  he 
said  that  he  had  or  she  had.  I  am  not  right 
certain  whether  I  asked  him  whether  there  had 
been  an  anrwer  filed  or  not,  but  I  think  I  did; 
but  anyhow,  when  he  tokl  me  there  would  be  no 
contest  in  tne  case,  mechanically  almost,  I  reck- 
on, I  asked  him  if  the  party  had  been  served, 
and  he  assured  me  that  she  had,  and  upon  that 
statement  I  went  into  the  clerk's  office  with  him 
and  found  his  client  there  and  I  heard  the  case.' 
'At  that  time  1  had  no  information  whatever 
that  the  defendant  in  that  case,  Mrs.  McConkey, 
was  represented  by  oounseL  From  what  Mr. 
Featherstone  had  stated  to  me  on  the  steps  I 
was  led  to  believe  and  did  believe  that  there  wai 
no  attorney  representing  the  defendant  in  that 
case.  In  hearing  the  case  the  way  I  did  and 
where  I  did  and  under  the  circumstances  that  1 
did  hear  it  I  relied  implicitly  on  Mr.  Feather- 
stone's  statements  as  being  true  about  there  be- 
ing no  contest,  etc.  I  did  not  see  any  answer  in 
that  case  at  any  time  prior  to  the  tune  I  heard 
the  evidence  in  the  case  and  granted  the  divorce.' 

"After  hearing  the  appellant's  testimony  CoL 
Henry  was  in  doubt  as  to  whether  he  was  enti- 
tled to  judgment  for  divorce,  and  delayed  until 
the  following  day  to  look  up  some  authorities, 
but  on  the  next  day  entered  an  order  grantiiic 
the  divorce  as  prayed  for. 

"Mr.  Featherstone  testified  as  a  witneaa  for 
appellant  upon  the  trial  of  this  case,  and  the 
testimony  of  Col.  Henry  as  to  the  statements 
made  by  him  to  the  effect  that  there  would  be 
no  contest  in  the  case  was  not  denied  or  (XKitia- 
dicted  by  him. 

■'On  the  day  the  case  was  tried,  February  24, 
1914,  an  amended  petition,  was  filed  by  plainti£ 
in  the  case.  This  petition  was  signed  by  El.  B. 
Featherstone  and  J.  O.  Lockett  as  attorneys  for 
plaintiff.  J.  O.  Lockett  testified  on  the  trial  that 
Featherstone  discussed  with  him  cm  two  occa- 
sions the  question  of  calling  up  the  case  in  con- 
troversy without  notice  to  appellee's  attorneys, 
and  that  he  stated  to  hi^n  that  he  could  not  pass 
on  that  for  him ;  that  Featherstone  said  that  he 
did  not  consider  that  it  was  his  duty  to  notify 
appellee  or  her  counsel ;  that  there  was  no  agree- 
ment to  not  call  the  case,  and  that  he  was  com- 
ing over  to  the  courthouse,  have  the  case  called 
up^  and  have  it  tried ;  that  he  left  the  office  and 
said  he  was  ^oing  to  call  it  up,  and  that  he  was 
not  going  to  give  the  other  side  notice;  that  he  did 
not  deem  it  his  duty  so  to  do.  After  these  con- 
v'ersations  Mr.  Lockett  took  ilo  fnrther  part  in 
the  case,  and  was  not  present  when  it  was  tried 
or  when  the  judgment  was  entered,  and  was  not 
a  party  to  any  of  the  transactions  alleged  by  ap- 
pellee to  have  been  fraudulent  representations 
by  which  a  trial  of  the  case  was  secured  with- 
out'notice  to  appellee's  counsel. 

"On  February  25th  an  entry  was  made  by 
Jud!:e  Henry  upon  the  trial  docket  granting 
the  decree  of  divorce,  and  a  pudgment  was  ac- 
cordingly entered  in  the  minutes  of  divorce 
cases,  which  were  kept  in  a  separate  book  from 
the  other  minutes  oi.  the  court.  The  transac- 
tions with  reference  to  the  purported  trial  of 
the  case  nnd  the  entry  of  the  order  tnentioned 
all  took  place  in  the  office  of  the  district  clerk, 
and  none  in  the  district  conrt  room.  On  the 
.  day. -the. i:iise -.was. heard  by  .Judxe  Henry  . 
J  M.  .Odell,  Aue  of  the  appellee'^  attomeye,  was' 
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engaged  In  the  trial  of  a  caw  in-  die  county 
court,  and  W.'  F.  Ramsey,  Jr.,  the  otBer  mem- 
ber of  said  firm,  was  at  bis  office  in  Clebnme, 
and  no  notice  of  any  character  was  given  to 
either  of  them  that  the  case  would  be  called 
for  trial  on  that  date,  or '  at  any  other  time, 
after  the  original  setting  for  February  11th. 
On  the  day  that  the  January  term  of  said  court 
adjourned  appellee's  attorneys  examined  the 
minutes  of  the  court  for  ordinary  civil  business 
for  the  purpose  of  seeing  that  orders  in  cases 
in  which  they  were  Interested  were  properly 
entered,  but,  having  .no  other  divorce  case  on 
the  docket,  and  having  no  reason  to  believe 
that  any  order  had  been  entered  in  the  Mc- 
Confcey  case,  no  examination  was  made  of  the 
divorce  minutes,  and  neither  appellee  nor  her 
counsel  had  any  notice  or  knowledge  of  the 
purported  trial  and  decree  until  May  Ist,  when 
appellee  accidentally  heard  at  Temple  that  ap- 
pellant had  obtained  a  divorce  from  her.  This 
fact  was  immediately  communicated  by  her  to 
her  counsel,  who  wired  her  to  come  to  Cle- 
burne, wtiich  she  did  on  Tuesday,  May  Cth,  and 
on  that  date  this  suit  was  filed  by  her  to  set 
aside  the  pnrported  decree  of  divorce  and  to 
restrain  the  appellant  from  attempting  to  re- 
marry. A  writ  of  injunction  was  obtainied  on 
that  date,  was  not  served  upon  appellant,  and 
On  the  following  day,  May  6th,  appellant  went 
to  Ft.  Worth  and  procured  a  marriage  license, 
and  a  marriage  ceremony  was  performed  be- 
tween him  and  a  Mrs.  Hill. 

"The  appellee  continued  the  prosecution  of 
her  snit  to  set  aside  the  divorce,  and  the  ca«e 
was  tried  at  the  May  term,  IdlS,  of  the  district 
court  of  Johnson  county. 

'  "The  testimony  of  the  appellee  abundantly 
supports  all  of  the  material  allegations  in  her 
petition,  and  was  to  the  effect:  That  in  May, 
1910,  at  the  request  of  the  appellant,  she  went 
to  visit  her  parents  in  Denton.  That  shortly 
after  going  there  their  home  in  Brownwood  was 
burned.  That  appellant  collected  insurance  up- 
on their  furniture  amounting  to  $500,  and  since 
that  time  had  wholly  failed  and  refused  to  pro- 
vide a  home  for  her  children  and  herself,  in  face 
of  repeated  requeats  and  entreaties  that  he  do 
so.  That  she  had  gone  to  Temple,  where  ap- 
p^ant  was  then  residing,  for  the  purpose  of 
seeing  appellant  and  requesting  him  to  provide 
a  home  lor  them.  Appellant  had  asked  her, 
'What  in  the  bell  did  you  come  here  for?'  and, 
when  she  replied  that  she  came  to  get  a  home 
for  herself  and  her  children,  he  remarked,  "He 
did  not  give  a  damn  what  became  of  me  and 
the  kids;  that  he  had  others  to  look  after.' 
That  she  had  never  refused  to  live  with  appel- 
lant, and  that,  to  quote  her  language:  '1  al- 
ways loved  Mr.  McCSonkey  dearer  than  any 
human  being  on  earth,  and  would  do  anything 
in  the  world  for  him,  and  would  have  until 
this  day,  but  he  did  not  treat  me  right  and 
provide  for  myself  and  children  as  he  should  do.' 

"The  case  was  submitted  to  the  jury  by  the 
court  on  special  issues,  in  response  to  which 
the  jury  found  that  the  appellee  had  not  aban- 
doned the  appellant;  that  appellant  had  refused 
to  live  with  appellee  after  she  went  to  her  home 
in  Denton  in  May  or  June,  1910;  that  appel- 
lant was  unwilling  to  live  with  appellee,  and 
would  not-  have  consented  to  have  lived  with 
ber  as  husband  and  wife  if  she  had  been  willing 
to  do  80 ;  that  appellee  prior  to  the  filing  of  the 
suit  requested  appellant  to  provide  a  home  for 
ber  children  and  herself,  and  offered  to  live 
with  him  as  his  wife;  that  the  divorce  case  was 
not  tried  during  tlie  time  set  apart  for  the  hear- 
ing ol  civil  cases^  and  appellee's  attorneys  had 
no  notice  that  said  case  was  to  be  tried  at  the 
time  and  place  it  was  tried ;  that  there  had 
been  an  agreement  between  one  of  the  attorneys 
for  api>ellee  and  the  attorney  for  aijpellant  to 
pass  said  divorce  case  from  time  to  time  during 
the  trial  of  the  civil  docket;  that  it  had  been 
agreed  between  said  attorneys  that  the  jury 
fee  migbt  be  paid  at  any  time  before  the  case 


waa  tried;  and  that  appellee's  attorneys  were 
not  guilty  of  negligence  in  not  discovering  dur- 
ing the  term  of  court  at  which  the  divorce  judg- 
ment waa  rendered  that  said  judgment  had  been 
rendered. 

"Upon  the  findings  of  the  jury  a  judgment 
was  rendered  setting  aside  the  decree  of  di- 
vorce as  being  null  and  void,  and  denying  the 
appellant's  petition  for  divorce.  From  that 
judgment  this   appeal  has  been   prosecuted." 

[1]  As  a  counter  propoBitioa  to  all  of  ap- 
pellant's asslgiunents  of  error  appellee  in- 
sists that  the  decree  of  divorce  Is  absolutely 
void  \uider  the  circumstances  of  Its  rendition. 
It  Is  true,  as  we  must  hold  from  the  verdict, 
that  the  cause  waa  called  out  of  its  regular 
order  and  determined,  without  notice  to  ap- 
pellee or  her  counsel,  la  a. room  other  than 
the  room  designated  for  the  trial  of  causes. 
While  these  oircuznstanceB,  otiier  necessary 
things  being  shown,  were  sufficient  to  au- 
thorise a  setting  aside  of  the  decree,  they 
would  not  of  theQaselvea  render  th«  judgment 
a  iHiUlty  In  the  strict  sense  of  the  term. 
Tbey  are  rather  In  the  nature  of  irregulari- 
ties of  procedure,  and  do  not  extend  to  a 
waut  of  jurledlctloB  on  the  part  of  tlie  court 
which  rendered,  the  judgment.  By  the  terms 
of  the  statutes  (B«vised  Statutes,  arts.  4630 
and  4631)  the  court  was  expressly  empower- 
ed  to  try  the  divorce  cause  upon  the  ground 
set  fqrth  In  the  plaintiff's  petition  in  that 
cage,  and  such  power  is  in  no  wise  made  de- 
pendent upon,  or  abridged  by  the  absence  of 
counsel,  through,  want  of  notice,  or  the  par- 
ticular room  of  the  courthouse  in  which 
the  trial  took  place.  See  Niagara  Ins.  Oo. 
V.  Lee,  73  Tex.  641,  11  S.  W.  1024;  Helm  v. 
Weaver,  69  Tex.  143,  6  S.  W.  420;  HolUday 
V.  HolUday,  72  Tex.  581,  10  S.  W.  690. 

[2]  Not  can  It  be  said,  as  asserted  In  one 
of  appellee's  .propositions,  that  for  other  rea- 
sons no  judgment  other  than  one  setting 
aside  the  divorce  decree  could  have  been  ren- 
dered, and  that  hence  the  judgment  below 
must  be  affirmed,  regardless  of  errors  com- 
mitted during  the  course  of  the  trlaL  It  la 
to  be  rem^bered  that  It  was  necessary  for 
the  plaintiff  in  tills  suit,  in  order  to  entitle 
ber  to  the  relief  sought,  to  allege  and  prove, 
not  only  circumstances  of  unfairness  or  fraud 
In  the  trial  of  the  divorce  case  and  that 
through  no  want 'of  diligence  on  her  part 
such  unfairness  or  fraud  was  not  discovered 
during  the  term  of  the  court  at  which  the 
divorce  decree  was  rendered,  but  also  that 
she  bad  a  meritorious  defuise  to  the  suit 
for  divorce.  See  HolUday  v.  HoUlday,  72 
Tex.  681,  10  S.  W.  690.  More  or  less  aU  such 
allegations  relied  upon  by  appellee  were  made 
issuable  below,  both  in  the  pleadings  and.  by 
the  evidence,  so  that  the  court  would  not 
have,  been  authorized  to  take  the  dase  away 
from  the  jury,  direct  a  verdict,  or  enter  up 
a  judgment  on  the  undisputed  evidence.  It 
therefore  becomes  necessary  for  Us  to  con- 
sider the  proceedings  below  for  the  purpose 
of  determining  whether  material  error  in 
such  proceedings  has  been  committed,  and 
whether  the  evidence  supports  the  verdict 
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and  judgment  in  appellee's  favor.  fHits 
brings  OS  to  and  requires  of  us  a  considera- 
tion of  am>enant's  assignments  of  error. 

[3]  For  the  purpose  of  showing  that  the 
divorce  decree  had  been  procured  fraudulent- 
ly appellee  alleged,  in  substance,  that  in  that 
case  she  had  duly  filed  an  answer  denying 
the  abandonment  upon  which  appellant  had 
based  his  suit,  and  that  the  case  had  been 
placed  upon  the  Jury  docket  for  trial,  appel- 
lant's attorney  having  agreed  that  the  Jury 
fee  might  be  paid  at  any  time  before  the 
trial,  and  that  the  case  had  been  postponed 
from  time  to  time  by  agreement  of  counsel 
and  because  of  the  sickness  of  the  regular 
Judge  until  February  16,  1914,  the  last  week 
of  the  term  set  apart  for  the  trial  of  Jury 
dvll  cases,  at  which  time  the  Jury  for  the 
week  was  discharged  because  of  the  contin- 
ued illness  and  absence  of  the  regular  Judge. 
It  was  further  alleged  that  the  following 
three  weeks  of  the  term  beginning  on  Feb- 
ruary 28,  1914,  by  the  regular  practice  and 
order  of  the  court,  .was  set  apart  and  devot- 
ed to  the  trial  of  criminal  cases  only;  that 
on  February  20,  1914,  Hon.  J.  F.  Henry  was 
duly  elected  by  the  practicing  attorneys  as 
special  Judge  to  dlsdiarge  the  duties  of  the 
court  for  the  remainder  of  the  term.  It 
was  further  alleged  that,  notwithstanding 
the  agreements  and  course  of  practice  set 
forth,  appellant's  attorney,  W.  B.  Feather- 
stone,  without  any  notice  to  appellee  or  her 
cotmsel,  secured  a  trial  and  decree  of  di- 
vorce In  a  detached  room  of  the  courthouse, 
upon  assurances  to  the  Judge  that  there  was 
no  contest,  etc. 

For  the  purpose  of  showing  why  no  effort 
was  made  during  the  remainder  of  the  term 
to  set  aside  the  decree,  and  of  diligence  after 
its  discovery,  It  was  alleged,  in  substance, 
that  the  decree  of  divorce  waa  entered  in  a 
separate  book  kept  for  that  purpose  and  of 
which  counsel  for  appellee  was  ignorant; 
that  counsel  for  appellee  at  the  end  of  the 
term  examined  the  regular  minute  entries  of 
the  court  to  see  what  orders  had  been  made 
in  cases  in  which  they  were  interested,  and 
failed  to  find  any  entry  in  the  divorce  case, 
or  to  otherwise  acquire  any  notice  of  the 
trial  and  decree  of  divorce.'  Api>ellee  further 
alleged  that  she  did  not  learn  of  the  trial 
and  divorce  until  about  May  1,  1914,  when 
she  wrote  Informing  her  attorneys  thereof, 
who  at  once  instituted  this  suit  to  vacate  the 
decree.  It  was  also  averred  that  the  allega- 
tions of  abandonment  In  the  petition  for  di- 
vorce were  false,  and  that  appellant  testi- 
fied falsely  to  such  alleged  abandonment  on 
the  trial.  There  are  other  allegations  of 
like  purpose  on  the  part  of  the  pleader,  and 
copies  of  the  petition  and  answer  In  the  di- 
vorce case  and  of  correspondence  between 
appellee  and  her  counsel  relating  to  the  Jury 
fee,  the  discovery  of  the  divorce  decree,  etc., 
were  attadied  to  appellee's  petition  herein  as 
exhibits. 
■  Xo  ver]r  many  of  the  several  allegations  of 


appellee,  as  hereinbefore  noted,  appellant  tn 
his  answer  directed  specific  exceptions,  and 
here  presents  numerous  assignments  of  error 
to  the  action  of  the  court  In  overruling  them. 
Appellant  likewise  objected  to  the  introduc- 
tion of  all  evidence  offered  in  sum>ort  of  said 
allegations  and  numerous  assignments  of  er- 
ror go  to  the  Action  of  the  court  in  overrul- 
ing such  objections.  All  of  these  assign- 
ments have  been  severally  considered,  but  we 
find  no  prejudicial  error  in  any  of  the  indi- 
cated rulings.  In  the  main  at  least  the  al- 
legations are  relevant  to  the  necessary  ele- 
ments of  appellee's  ease,  and  that  there  may 
perhaps  be  some  unnecessary  averments,  or 
some  in  the  nature  of  mere  evidentiary  facts, 
do  not  in  our  Judgment,  require  a  reversal  of 
the  Judgment  under  the  operation  of  rule  €8a 
(149  S.  W.  X),  .which  provides : 

"No  Judgment  shall  be  reversed  on  appeal  and 
a  new  trial  ordered  In  any  cause  on  die  groosd 
that  the  trial  court  has  committed  an  error  of 
law  in  the  course  of  the  trial,  nnleaa  the  appel- 
late court  shall  be  of  opinion  that  the  error 
complained  of  amoanted  to  sncb  a  denial  of  the 
rights  of  the  appellant  as  was  reasonably  cmU 
culated  to  cause,  and  probably  did  cause,  the 
rendition  of  an  improper  judgment  in  the  ease, 
or  was  snch  as  probably  prevented  the  appel- 
lant from  making  a  proper  presentation  of  tli« 
case  to  the  appellate  court    •    •    •  •• 

As  before  stated,  It  was  necessary  to  sbow 
that  the  divorce  trial  and  decree  was  un- 
fairly or  fraudulently  secured  without  fault 
on  appellee's  part,  that  the  failure  to  earlier 
discover  the  rendition  of  the  decree  was  not 
attributable  to  negligence  of  appellee  or  her 
counsel,  and,  finally,  that  she  had  a  good  de- 
fense, in  that  the  testimony  upon  whidi  the 
decree  was  founded  was  false.  Mere  aver- 
ments to  these  effects  would  have. been  ob- 
jectionable as  simple  condualons  of  the  plead- 
er. It  was  hence  correct  to  set  forth  the 
circumstances  leading  t&  such  conclusions, 
rather  than  the  conclusions  themselves.  The 
allegations  therefore  of  the  agreements  of 
counsel,  the  placing  of  the  case  on  the  Jury 
docket,  the  trial  In  the  district  clerk's  office, 
without  notice,  the  false  assurances  to  the 
Judge,  etc.,  and  the  proof  of  these  drcnni- 
stances  all  tended  to  support  the  concln5?ioa 
that  the  trial  of  the  divorce  case  was  nufnlr- 
ly  or  fraudulently  obtained. 

[4]  Nor  was  petition  or  proof  InanScient 
because  appellant  himself  is  not  made  to  ap- 
pear cognizant  of  the  agreements,  want  of 
notice,  etc.  It  nfiirmatively  appears  that  his 
counsel  was,  and  appellant  cannot  here  stand 
excused  on  the  ground  of  Ignorance. 

(f  J  Nor  is  it  material  that  the  agreement 
for  the  payment  of  the  Jury  fee  was  oral, 
and  hence  not  enforceable  as  such  under  our 
decisions.  Appellee's  testimony  shovrs  that 
the  agreement  was  in  fact  made,  and  the 
case  in  fact  placed  upon  the  jury  docket, 
called  up  out  of  its  regular  order  without 
notice.  If  these  facts  were  true,  and  it  must 
be  so  imputed  to  the  verdict  of  the  Jury,  it 
was.  grossly  unfair,  and,  while  our  cou 
have  held  that  verbal  agreements  of  eomisel 
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vlll  not  be  enforced,  tbey  liate  nerer  held, 
BO  far  as  we  know,  tiiat  a  rlolatlon  of  a 
gentleman's  agreement  of  the  kind  mar  not 
be  conslderetl  as  a  droumstance  of  fraud. 
Indeed,  new  trials  have  often  been  granted 
iq;>on  aacb  grounds.  See  Medlin  v.  Coiumon- 
wealtb  Bonding  &  Casualty  In&  Oo..  180  S. 
W.  899. 

[6]  There  was  an  exception  to  allegations 
In  tbe  appellee's  petition  to  tbe  effect  tbat  at 
the  alleged  inception  of  her  abandonment  she 
Itad  upon  appellant's  intElstence  gone  on  a 
mere  visit  to  her  father  In  another  coontyr 
that  soon  thereafter  their  home  burned ;  that 
appellant  collected  the  insurance  money  and 
refused  to  sitpply  a  new  home,  though  she 
insisted  thereon,  but  spent  tbe  money  in  ri- 
otous living  with  other  women,  etc.  These 
allegations,  however,  seem  to  be  in  reply  to 
appellant's  averments  in  his  petition  for  di- 
vorce that  appellee  had  left  with  Intent  to 
abandon  him,  notwithstanding  that  "during 
all  the  time  be  lived  with  his  said  wlf^  the 
defendant  herein,  he  treated  bis  said  wife 
with  affectionate  regard,  consideration,  and 
kindness,  and  provided  for  her  as  his  means 
would  lostlfy."  While  it  is  doubtless  true 
that  proof  of  the  allegations  could  have  been 
made  under  tbe  general  denial,  we  fall  to 
see  how  the  speclflc  allegations  could  operate 
to  appellant's  prejudice  m  a  legal  sense. 

[7]  Exception  was  also  taken  to  the  action 
of  the  court  in  sustaining  appellee's  objec- 
tions to  allegations  showing  that  appellant 
enter^  into  another  marriage  relation  with 
another  woman  the  day  after  his  suit  was 
filed.  But  we  fail  to  see  bow  these  facts 
Conld  defeat  appellee's  right  to  the  relief  she 
sought,  however  Innocent  the  other  woman 
might  be.  If  (be  material  allegations  of  ap- 
pellee's petition  are  true,  and  the  Jury  have 
In  effect  so  found,  she  was  entitled  to  be  re- 
stored to  tbe  status  of  a  lawful  wife  with  le- 
gal right  to  appellant's  protection  and  sup- 
port for  herself  and  the  four  children  that 
tbe  evidence  shows  were  the  fruits  of  her 
marriage  with  appellant  These  rights  were 
at  least  equal  with  those  of  the  other  wo- 
man, and  she  cannot  be  deprived  of  them 
against  her  will  by  means  of  fraud  and  per- 
jury, as  found  by  the  Jury,  unmixed  with 
negligence  or  fraud  on  her  part  Appellant 
certainly  under  tbe  findiuga  Is  not  In  position 
to  profit  by  the  innocence  of  the  woman  he 
later  married,  and  her  rights  or  status  are 
not  before  us  for  determination.  There  was 
no  error,  therefore,  in  the  court's  ruling  on 
the  exceptions  and  in  excluding  evidence  on 
this  question.  See  Stephens  v.  Stephens,  62 
Tex.  837;  Simpkins  y.  Slmpkins,  14  Mont 
386,  36  Paa  759,  43  Am.  St  Kep.  641 ;  Medina 
T.  Medina,  22  Colo.  146,  43  Pac.  1001;  Holmes 
V.  Holmes,  63  Me.  420;  Bomsta  v.  Johnson, 
38  Minn.  230,  36  N.  W.  341;  Wortmau  v. 
Wortmnn,  17  Abb.  Praa  (N.  X^  66;  Caswell 
V.  Caswell,  120  III.  377,  11  N.  E.  342 ;  Whlt- 
comb  V.  vmt(Mimr^Jp\yer;^i  Tlmli  y, 
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Bush,  46  Iowa,  648,  26  Am.  Bep.  17^  Oltai- 

stead  .V.  Olmstead,  41  Minn.  297,  43  N.  W.  67; 
Allen  V. .  Madellan,  12  Pa.  S28,  51  Am.  Dec. 
608 ;  Cronch  v.  Crouch,  80  Wis.  667;  Edson  v. 
Edson,  108  Mass.  000,  11  Am.  Rep.  393;  True 
V.  True,  6  Mlim.  458  (GIL  315) ;  Comstock  v. 
Adams,  23  Kan.  513,  33  Am.  Rep.  191;  Adams 
V.  Adams,  01  N.  H.  388,  12  Am.  Rep.  184.    . 

[S,  I]  We  think  the  court  properly  excluded 
appellant's  offered  testimony  of  a  quarrel 
between  himself  and  appellee  some  eleven 
years  before  as  a  result  of  which  she  then 
left  talm.  It  appears  that  a  reconciliation 
soon  thereafter  took  place,  and  that  appellee 
thereafter  continued  to  live  with  appellant 
until  tbe  final  separation,  during  which  time 
four  of  their  children  were  born.  Tbe  cir- 
cumstance and  particulars  of  the  brief  ee^ 
aration  therefore  were  too  remote  and  were 
of  no  probative  force  on  tbe  issue  of  the 
three  years'  abandonment  on  whioh  alone  ap- 
pellant's suit  for  divorce  was  based.  Nor  do 
we  think  appellant's  reasons  for  filing  tbe 
divorce  suit  other  than  the  ground  alleged 
material.  As  stated,  tbe  divorce  suit  was 
based  on  abatdonm6nt,*and  not  upon  any  con- 
duct on  appellee's  part  that  may  have  bu- 
millated  appellant  or  constituted  cruelty  In 
any  degree. 

[10]  Appellant  presented  numerous  excep- 
tions to  tbe  special  issues  presented  to  the 
Jury.  These  have  all  been  examined,  and  we 
have  found  no  material  error  in  this  respect. 
In  most  Instances  the  objection  was  because 
of  some  omission  in  tbe  issue  submitted 
which,  as  it  seems  to  us,  clearly  called  for  a 
requested  issue  embodying  •  the  additional 
finding  desired.  To  Illustrate:  Tbe  first  is- 
sue submitted  by  the  court  was  as  follows: 

"Was  there  any  agreement  between  W.  M. 
Odell  and  W.  B.  Peatherstone  that  the  jury 
fee  might  be  paid  at  any  time  before  the  Case 
was  tiled ;  that  is,  tbe  ease  of  C.  IS.  McConkey 
v.  Clara  L.  McConkey  for  divorce  pending  in 
the  district  court  of  Johnson  county,  in  Janu- 
ary or  February,  1914,  or  did  W.  B.  Feather- 
stone  require  that  the  fee  should  be  paid  at 
the  time  of  the  conversation  between  him  and 
W.  M.  Odell  in  the  rear  of  tbe  National  Bank 
of  Cleburne." 

To  which  appellant  excepted  on  the  follow- 
ing grounds: 

"(a)  Same  does  not  submit  to  the  jury  all  tbe 
facts  and  issues  which  go  to  make  up  negli- 
gence on  the  part  of  W.  P.  Ramsey  or  W.  M. 
Odell,  either  or  both  of  them,  in  qot  being  prev- 
ent and  presenting  defense  to  the  said  case  of 
C.  B.  McConkey  v.  Clara  L.  McConkey,  and 
same  does  not  present  all  of  the  facts  which 
would  make  fraud  on  the  part  of  the  said 
Featherstone  in  preventing  the  said  W.  F.  Ram- 
sey and  W.  M.  Odell  from  being  present  at 
the  time  said  cause  was  tried  and  judgment 
rendered. 

"<b)  The  court  in  this  case  should  have  sub* 
mitted  to  the  jury  the  question  as  to  whether 
the  fact  that  W.  M.  Odell  and  W.  B.  Feather- 
stone  bad  an  agreement  that  the  jury  fee  eould 
be  paid  at  any  time  before  the  case  was  ^ied 
prevented  the  said  W.  M.  Odell  or  W.  F.  Ram- 
sey from  being  present  on  the  trial  of  said 
cause.'" 
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all  such  excepUons  win  therefore  be  overrul- 
ed. See  Vernon's  Sayles'  Texas  CItU  Stat- 
utes, art  1985 ;  Johnson  v.  Fraser,  92  S.  W. 
4S.  Nor  do  we  think  there  was  error  In  the 
court's  definition  of  abandonment,  nor  in  so 
amending  a  special  charge  as  to  require  a 
finding  that  the  alleged  abandonment  on  ap- 
pellee's part  was  "permanent."  While  the 
statute  does  not  use  the  term  "permanoit," 
we  think  It  Is  necessarily  Implied  that  an 
abandonment  which  Is  not  Intended  as  per- 
manent, but  which  is  temporary  only,  will 
not  constitute  sufficient  cause  for  divorce 
upon  the  ground  of  abandonment  Speer's 
Law  of  Marital  Rights,  i  627. 

[12]  Appellant  also  presents  a  number  of 
assignments  to  the  action  of  the  court  in  re- 
fusing to  submit  certain  spedal  issues  pre- 
sented for  that  purpose.  These  also  have 
been  examined  and  found  to  present  no  er- 
ror.  Some  of  the  requested  findings  were 
merely  speculative.  As,  for  instance,  one  of 
tihem  is: 

"If  W.  M.  Odell,  attorney  for  the  plaintiff  la 
this  case,  had  paid  the.  clerk  the  jury  fee,  after 
the  same  had  been  received,  would  said  divorce 
case  have  been  tried  and  said  divorce  judgment 
rendered?" 

So'  far  as  we  are  able  to  judge,  the  ques- 
tion thus  presented  is  speculative  merely, 
and  presents  no  material  issue  necessary  for 
the  determination  of  the  jury. 

[13]  Another  one  is: 

"Did  C.  E).  McConkey  at  or  before  the  time 
of  the  rendition  of  the  judgment  for  a  divorce 
have  any  knowledge  or  notice  of  any  agreement 
with  reference  to  paying  the  jury  fee,  setting 
the  case,  or  passing  the  case  of  C.  E.  McConkey 
V.  Mrs.  Clara  I/.  McConkey  for  divorce.  If  so, 
state  specifically  which  of  said  agreements  he 
had  notice  of." 

[14]  This,  as  we  think,  was  whoUy  imma- 
terial. If  the  agreements  relating  to  the 
payment  of  the  jury  fee  and  to  the  passing 
'Of  the  case  were  in  fact  made  by  appellant's 
attorneys,  as  submitted  by  the  court.  It  was 
wholly  immaterial  that  appellant  was  with- 
out knowledge  of  such  agreement.  Tet  oth- 
ers of  the  requested  Issues,  we  think,  so  far 
as  proper,  were  sufficiently  comprehended  in 
the  special  Issues  the  court  in  fact  submitted. 
So  that,  on  the  whole,  all  such  assignments 
will  be  overruled. 

[1 6]  A  number  of  assignments  are  present- 
ed complaining  of  the  action  of  the  court  in 
refusing  to  allow  appellant's  counsel  reason- 
able time,  as  alleged,  within  which  to  pre- 
pare and  file  objections  to  the  special  issues 
submitted  to  the  jury  by  the  court,  and  to 
prepare  and  present  special  Issues  which  it 
is  claimed  it  desired  to  have  submitted.  It 
seems  that  the  court  In  all  gave  appellant's 
counsel  an  hour  or  an  hour  and  a  half  for 
the  purposes  stated,  and  we  feel  unable  to 
state  that  the  court  abused  his  discretion  In 
respect  to  the  matters  complained  of.  The 
record  shows  that  numerous  objections  to  the 
Issues  submitted  by  the  court,  which  were 


bat  Idx,  were  In  Xact  t)ret>ared  and  presented, 
and  that  numerous  spedal  Issaes  were  also 
prepared  and  presented.  Appellant's  brief,  as 
we  interpret  it  fails  to  point  out  what  other 
or  further  vaUd  objections  to  the  isanes  as 
submitted  could  have  been  made,  or  what 
other  or  farther  special  Issues  not  submitted 
should  have  been,  and  for  anything  that  we 
are  able  to  discover  all  of  the  material  con- 
troverted issues  In  the  case  were  submitted 
to  and  passed  iq>on  by  the  jury. 

[16]  In  this  connection  we  should  perhaps 
notice  an  objection  that  the  court  failed  to 
submit  the  issue  or  require  a  finding  of 
fraud.  As  it  seems  to  ns,  however,  the 
court's  charge  required  a  flndlfig  of  the  ma- 
terial facta  alleged,  which,  if  true,  as  found 
by  the  jury,  would  constitute  fraud.  If  so, 
It  would  be  Immaterial  that  fraud  eo  nomine 
was  not  named  in  the  verdict  or  In  the  charge^ 
Tbia  was  a  necessary  inference  or  oonclnsion 
to  be  drawn  from  the  facts  actually  submit- 
ted and  found. 

No  other  question  of  moment  now  occurs  to 
US,  and  we  aceordlngly  oondnde  that  all  as- 
signments of  error  should  be  overruled  with- 
out further  dlscusalon,  and  the  Judgment  af- 
firmed. 


W.  B.  CLARKSON  &  OO.  v.  CANS  S.  S. 
LINE.     (No,  7210.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

June  2,  1916.     Rehearing  Denied 

June  29,  1916.) 

1.  PLBADiiva  4s»214(l) — DEMtmaxB— Eftect— 
Aduission  or  Aixkoations  of  Pbtition. 

On  general  demurrer,  the  allegations  of  tbe 
petition  must  be  regarded  as  true. 

[Ed.  Note. — For  other  cases,  see  Pleading. 
Cent  Dig.  {§  525,  629 ;  Dec.  Dig.  <S=>214(1).] 

2.  CoBFOK&TioNS  <Ss>426(l)  —  RiaHT  to  Ook- 

TRACT  IN  ANOTHEB  NaMB. 

Where  the  contract  has  been  partly  perform- 
ed, recognized,  or  ratified  by  a  corporation  for 
whom  in  fact  it  was  mode,  suit  may  be  bron^t 
by  such  corporation  thereon,  notwithstanding 
that  the  contract  was  made  in  a  name  other  than 
the  true  name  of  the  oorporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  1596,  1702 ;  Dec  Dig.  <8=>426(lT] 

8.  COBPOBATIONS  «S»468— CONTBACTS  EXBCDT- 
ED   BT  COBPOBATION   UNOKB  A  NaKS  OtuKB 

Than  its  Oobfobate  Nahb. 
In  the  absence  of  statutory  prohiUtion,  ■ 
eor^ration  may  reeever  on  a  contract  executed 
by  It  in  a  name  other  than  its  corporate  name. 

[Ed,  Note.— For  other  cases,  see  Gorporatiooa. 
Cent  Dig.  {§  1798,  1799 ;  Dec  Dig.  iSsMSS.] 

4.  SmPFINa   «B9l08— CONTBAOTB— Yauditt— 

Unilatebai.  Contbactb. 
A  shipping  contract  binding  the  shipper  to 
pay  for  space  unused  in  a  vessel  by  reason  of  the 
shipper's  failure  to  furnish  a  cargo  according  to 
contract  held  not  unilateral,  though  drawn,  since 
the  maritime  rules  ezoressly  included  in  contract 
made  plaintiff  liable  for  failure  to  fnmish  ships 
specified  in  contract 

lEd.  Note.— For  other  cases,  see  Shipping. 
Cent  Dig.  if  225,  226.  404.  406-410;  Doe.  Die. 
«=>108.] 
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5.  OOKPOKATIonS  QS984S— FoBUdN  OOBFbBA- 

noNs— Pkbioi  to  Do  Bdbinbbs  m  Stats— 

Intkrbkatb  Cohukboe. 
A  statute,  requiring  foreign  corporatlonB  to 
secure  a  permit  for  doing  bnsinesB  in  the  state, 
heid  to  have  no  application  to  a  corporation  en- 
gaged in  carrying  on  interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  2516 !   Dec.  Dig.  «=>648.J 

6.  CoMUEBCB  <s=>e9  —  Requlation  and  Oon- 
TBoi/— Licensing — Fobbion    Cobpobation. 

The  state  cannot  control  or  regulate  inter- 
state commerce  b;  refloiring  a  foreign  corpora- 
tion engaged  in  such  business  to  secure  a  permit 
to  do  business  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Commerce. 
Cent.  Dig.  IS  100,  lia-119 ;   Dec.  Dig.  «=»e9.] 

7.  Shippino  4s>145M>>ntbacts— Actions  on 

— EVIDBSOB— SumCIKNOT. 

Evidence  held  sufficient  to  support  a  judg- 
ment for  plaintiff,  a  corporation  carrying  on  in- 
terstate commerce,  for  damages  consisting  of  the 
rental  of  nnused  space  in  a  vessel  Bi;ainst  a 
shipper  failing  to  furnish  merchandise  for  ship- 
ment pursuant  to  contract  requirements. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  {$  226,  502-606 ;  Dec.  Dig.  «S=>145.] 

Appeal  from  District  Court,  Galveston 
County;  Robt.  O.  Street,  Judge. 

Action  by  the  Gans  Steamship  Line  against 
"W.  B.  Clarkson  &  Co.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Aiflrmed. 

W.  F.  KcUy  and  Geo.  Q.  Clougb,  botli  Of 
Galveston,  for  appellants.  Edw.  F.  Harris 
and  Harris  &  Hairls.  ail  of  Galveston,  tot 
appellee. 

PLEASANTS,  a  J.  This  salt  was  brought 
by  appellee  against  aiH[>eUants  to  recover 
damages  for  breactt  of  oontracte  for  tbe  sbip- 
ment  of  cotton  from  Galveston  to  Havre, 
France,  and  Bremen,  Germany. 

Plaintiff's  petition,  after  alleging  tliat  it  is 
a  corporation  organized  under  the  laws  of 
the  state  of  New  Tork  and  having  its  domi- 
cile in  said  state,  and  that  it  was  engaged  in 
the  business  of  transporting  merchandise  in 
ships  owned  and  chartered  by  it  between  ports 
in  the  United  States  and  foreign  countries, 
and  that  its  transportation  business  between 
Gaiveston,  Tex.,  and  Havre,  France,  and  Bre- 
men, Germany,  was  carried  on  under  the 
name  of  Globe  Line,  sets  out  the  cause  of  ac- 
tion sued  on  as  follows: 

"On  the  26th  day  of  July,  1918.  the  plaintiff, 
acting  through  S.  Sgitcovich  &  Co.,  of  Galveston, 
^x.,  steamship  agents,  and  the  defendants  un- 
der the  name  of  W.  B.  Olarkson  ft  Co.,  shipper, 
entered  into  a  written  contract  No.  38,  whereby 
the  defendants  engaged  room  for  and  bound 
themselves  to  deliver,  at  Galveston,  Tex.,  unto 
the  plaintiff,  during  the  months  of  September, 
Octobw,  and  November,  1913,  1,600  bales  of 
istandard  compressed  cotton ;  600  bales  thereof 
to  be  so  delivered  during  each  of  said  months 
to  be  transported  per  S.  13.  Globe  line,  or  other 
too  A-1  steamer,  by  plaintiff  from  Galveston, 
Tex.,  to  Havre.  France;  said  cotton  to  be  by 
defendants  delivered  alongside  the  vessel  or  at 
her  loading  berth  in  Galveston,  not  later  than 
the  26th  day  of  each  month  stated;  the  de- 
fendants to  pay  the  plaintiff  for  such  transporta- 
tion at  the  rate  of  9^  cents  per  hundred  pounds, 
first-class  basis,  the  defendants,  shippers,  paying 
the  wharfage.    The  said  contrnct  was,  upon  its 


face,  made  subject  to  tbe  rales  of  the  maritime 
committee  of  the  Galveston  Cotton  Exchange 
and  Board  of  Trade,  printed  on  the  back  of  the 
contracts,  and  made  a  part  thereof,  and  upon  the 
express  nnderstanding  that  the  contract  was  sub- 
ject to  all  the  clauses  and  conditions  contained 
in  the  ocean  bill  of  lading  used  by  the  vessel, 
which  bill  of  lading  and  which  rules  were  made 
part  of  the  contract.  A  substantial  copy  of  said 
contract  is  made  a  part  hereof  as  Exhibit  A. 

"The  third  paragraph  is  in  all  things  similar 
to  paragraph  2.  except  the  contract  is  described 
as  No.  41,  abd  is  for  3,000  bales  of  cotton,  desti- 
nation Bremen,  rate  50  cents  per  hundred 
pounds;  1,000  bales  to  be  delivered  in  each  of 
the  months  of  September,  October,  and  Novem- 
ber^l913. 

"That  one  of  the  rules  of  said  maritime  com- 
mittee, so  made  part  of  each  of  the  above  con- 
tracts, was  and  is  in  the  following  language: 
'The  parties  to  this  contract  obligate  themselves 
to  pay  each  to  the  other  in  cash  at  Galveston, 
Texas,  all  costs  and  fines  stipulated  in  these 
rules,  and  all  other  damages  proven  under  this 
contract' — whereby  the  defendants  obligated 
themselves  to  pay  the  plaintiff  in  cash  at  Gal- 
veston, Tex.,  all  costs  and  fines  stipulated  in 
said  rules,  and  aU  other  damages  proven  under 
the  contract. 

"That  another  of  the  rules  of  said  maritime 
committee,  made  a  part  of  said  contract  above 
set  forth  was,  and  is  in  the  following  language: 
'If  the  goods  are  not  shipped  or  delivered  with- 
in the  period  stipulated  in  this  contract,  the 
ship  agent  at  his  option  may  cancel  the  same  or 
carry  forward  to  a  later  position  or  steamer,  or 
re-engage  at  beat  rate  obtainable,  the  shipper 
paying  any  freight  difference  and  demurrage  in- 
curred, If  no  other  cargo  of  such  nature  as  the 
ship  can  carry  can  be  secured  in  a  similar  posi- 
tion, the  shipper  shall  be  responsible  for  dead 
freight.' 

"That  the  plaintiff,  on  Its  part  bound  itself  by 
said  contracts  to  carry  and  tranc^ort  with  due 
diligence  said  3,000  bales  of  cotton  from  Gal- 
veston to  Bremen,  and  said  1,500  bales  of  cot- 
ton from  Galveston  to  Havre,  France;  and  the 
plaintiff  fully  performed  its  part  of  said  con- 
tracts, and  was  ready  with  its  steamships  at  the 
proper  times  and  places  so  to  transport  with  due 
diligence;  but  the  defendants,  ignoring  their 
contracts,  utterly  failed  to  keep  and  perform  the 
same,  and  utterly  failed  and  refused  to  deliver 
any  part  of  said  1,500  bales  of  cotton  under  con- 
tract No.  38 ;  and  said  defendants  delivered  to 
plaintiff  on  said  contract  No.  41  the  total  amount 
of  2,450  bales  of  cotton  only,  leaving  550  bales 
undelivered  on  said  contract— all  to  the  damage 
of  the  plaintiff  in  the  sum  of  $3,500." 

"That  on  or  about  the  15th  day  of  October, 
1913,  the  defendants  in  writing  notified  plaintiff, 
through  said  S.  Sgitcovich  &  Co.,  that  the  de- 
fendants were  thpn  unable  to  ship  any  cotton  to 
Havre,  and  asked  the  plaintiff  to  transfer  the 
engagement  of  the  1,500  bales  of  cotton  called 
for  by  contract  No.  38,  above  pleaded,  from 
Havre  destination  to  Bremen  destination,  at  the 
price  of  50  cents  per  hundred  pounds,  transpor- 
tation to  be  paid  to  the  plaintiff  by  the  defend- 
ants; and,  to  wit,  on  the  17th  day  of  October, 
1913,  plaintiff  in  writing  notified  defendants  that 
it  granted  said  request,  and  then  and  there  the 
plaintiff  declared  the  steamship  Bjornstjerne 
Bjomsen  to  lift  said  engagement  of  cotton,  and 
notified  defendants  thereof,  and  that  said  vessel 
was  due  to  arrive  in  Galveston  about  the  4th 
or  6th  day  of  November,  1913,  and  due  to  sail 
frota  "Cfalveston  about  the  8th  day  of  November, 
1913,  and  notified  tbe  defendants  to  send  on  to 
Galveston  the  cotton  aforesaid ;  that  on  or  about 
the  20th  day  of  October,  1913,  the  defendants  in 
writing  thanked  the  plaintiff,  through  saidS. 
Sgltcovlch  &  Co.,  for  transfOrring  defendants' 
Havre  engagement  to  destination-  Bremen  at 
said  60  cents  per  hundred  pounds,  and  promised 
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to  get  as  Bdach  cotton  do>wn  to  said  yeesel  as 
possible ;  and  thereafter  from  time  to  time,  by 
written  correspondence  which  passed  between 
the  plaintiff,  through  said  S.  Sgitcovich  &  Co., 
and  the  defendants,  and  by  the  occasional  ship- 
ment on  account  of  contract  No.  41  of  cotton  in 
fulfillment  of  said  contract  by  the  defendants  to 
the  plaintiff,  the  time  of  delivery  of  all  the  cot- 
ton remaining  dne  and  unshipped  by  defendants 
to  the  plaintiff,  was  extended  continuously  up 
to  and  until  the  month  of  March,  1914,  when  the 
defendants,  on  or  about  the  5th  day  of  said 
month  of  March,  1914,  wrote  (he  plaintiff 
through  said  8.  Sgitcovich  &  Co.,  that  defend- 
ants did  not  see  any  chance  to  ship  the  balance 
of  cotton  due  on  said  contracts,  and  thereupon  S. 
Sgitcovich,  for  plaintiff,  in  writing,  notified  de- 
fendants by  letter  dated  the  18tb  day  of  March, 
1914,  that  plaintiff  had  instrncted  said  S.  Bgitco- 
Tich  to  relet  for  account  of  the  defendants,  and 
the  plaintiff  rendered  bills  to  defendants,  show- 
ing such  reletting  and  the  price  thereof,  and  de- 
manded payment  of  defendants  in  the  snm  of 
$2,557.25  due  plaintiff  on  default  and  breach  by 
the  defendants  of  said  contracts  Nos.  38  and  41, 
wliich  bills  the  defendants  then  failed  and  re- 
fused to  pay,  and  have  since  foiled  and  refused 
to  pay,  to  the  damage  of  tb«  plaintiff  in  said 
sum  of  $3,500." 

The  defendants,  by  their  third  amended 
original  answer,  excepted  generally  to  plain- 
tiffs second  amended  original  petition,  and 
«xcepted  specially  for  the  following  reasons: 
<1)  Because  it  appeared  that  plaintiff  was 
a  foreign  corporation  doing  and  soliciting 
buitinesa  and  maintaining  an  office  in  Texas, 
there  lieing  no  allegation  that  it  liad  a  pei^ 
mlt ;  (2)  because  It  appeared  from  the  plead- 
ings and  exhibits  attached  thereto  that  plain- 
tiff, a  foreign  corporation,  was  transacting 
business  in  Texas,  generally  and  especially 
in  the  transaction  sued  upon,  in  another  and 
a  different  name  from  its  corporate  name; 
(3)  because  it  appeared  that  the  transaction 
sued  upon  was  between  defendants  and  the 
Globe  Line,  and  there  Is  nothing  in  the  in- 
struments sued  upon  attached  to  the  peti- 
tion to  show  or  indicate  that  plaintiff  had 
any  Interest  in  or  connection  with  the  trans- 
action ;  (4)  becaase  it  appeared  from  the  pe- 
tition and  exhibits  that  plaintiff,  if  it  be 
identified  with  the  contract,  had  the  option 
of  canceling  at  any  time  after  September 
26,  1818;  therefore  the  contracts  were  uni- 
lateral and  unenforceable  iijgalnst  plaintiff 
and  rold  for  want  of  mutuality ;  (5)  because 
no  proper  measure  of  damage  was  alleged. 

The  defendants  further  answered  by  gen- 
eral denial,  and  further  admitted  the  execa- 
.tlon  of  the  Instruments  sued  upon,  and  spe- 
cially pleaded  a  part  of  rule  3  of  the  Kules 
of  the  Maritime  Committee  of  the  Galveston 
Cotton  Exchange,  printed  on  the  back  of  the 
Instruments  and  made  part  thereof  as  fol- 
lows: 

"If  the  goods  are  not  shipped  or  delivered 
within  the  period  Btijpnlated  in  this  contract,  the 
ship  ogent  at  hia  option  may  cancel  the  same  or 
carry  torward  to  a  later  position  or  steamer,  or 
re-engage  at  the  best  rate  obtainable,  the  ship- 
per paying  any  freight  difference  and  demurrage 
incurred.  If  no  other  cargo  of  such  nature  as 
the  ship  can  carry  can  be  secured  in  a  similar 
position  the  shipper  shall  b«  respoauble  for  dead 
freight." 


And,  further,  that  on  aicceunt  of  unprece- 
dented rainfall  In  1912,  the  defendants  were 
unable  to  deliver  the  cotton,  whereupon  the 
contract  was  breached,  and  that,  under  tbe 
terms  of  said  contracts  and  rule  No.  3  there- 
of, it  became  the  duty,  and  plaintiff  was  re- 
quired, to  immediately  elect  which  of  the 
options  it  would  exercise ;  that  plaintiff  fail- 
ed to  exercise  either  of  said  options,  bat 
shnply  postponed  the  day  of  accounting; 
then,  the  edition  to  cancel  being  always  open 
to  it,  the  contract  was  unilateral  and  void 
for  want  of  mutuality. 

Defendants  further  denied  that  the  con- 
tracts raed  upon  were  for  or  in  behalf  of 
plaintiff,  and  that  it  was  engaged  In  business 
under  the  name  of  the  "Globe  Line,"  or  was 
authorized  to  transact  its  business,  and  fur- 
ther, denied  that  plaintiff  was  bound  or  ob- 
ligated by  such  contracts  or  damaged  by  the 
breach  thereof.  They  also  pleaded  In  recon- 
vention for  the  sum  of  "$349.36. 

The  trial  court  overruled  the  general  de- 
nnrrer  and  all  special  exceptions,  to  wbich 
{ippellant  excepted. 

By  supplemental  petition  plaintiff  denied 
that  it  bad  exercised  the  option  to  carry  said 
contracts  forward  to  later  position  or  steamer 
denied  that  "Globe  Line"  was  a  trade-name 
of  S.  Sgitcovich  &  Co.,  and  denied  tiiat  the 
identity  and  connectloa  of  plaintiff  wltb  the 
contracts  was  not  disclosed,  and  alleged  ttuit 
the  plaintiff  had  been  doing  business  out  of 
Galveston  as  the  Globe  Line  for  the  past 
seven  years,  and  notoriously  advertised  as 
sach  in  the  public  press  of  Galveston;  al- 
leged the  making  of  many  contracts  with  the 
defendants,  through  Beno  Spronle,  broker, 
by  sndi  name,  prior  to  the  contracts  sued 
upon. 

The  cause  was  tried  with  a  jury  upon  the 
following  special  issues: 

First.  Were  S.  Sgitcovich  &  Co.  authorized 
by  the  Gans  Steamship  Line,  a  corporation, 
to  use  the  name  of  the  "Globe  Line"  in  mak- 
ing contracts  for  freight  shipments  on  ves- 
sels owned  or  controlled  by  the  Gans  Steam- 
ship Line  at  the  port  of  Galveston? 

Second.  Did  S.  Sgitcovich  &  Go.  make  the 
contracts  sued  upon  for  and  oa  behalf  of  the 
Gans  Steamship  Line? 

The  jury  answered  both  of  these  questions 
In  the  affirmative,  and  upon  the  return  of 
such  verdict  Judgment  was  rendered  in  tSLVor 
of  plaintiff  for  the  difference  between  the 
amount  of  charges  received  by  plaintiff  for 
the  substituted  cotton  and  the  amonnt  agreed 
to  be  paid  by  defendants  for  the  cotton  con- 
tracted to  be  shipped  by  them,  less  the  off- 
set aa  counterclaim  of  $348.36  pleaded  by 
defendants,  the  net  amount  of  tbe  judgment 
being  $2,384.52. 

The  lindings  of  the  jury  are  amply  sostain- 
ed  by  the  evidence.  Tlie  contract  for  ship- 
ment of  the  1,500  bales  to  Havre  la  evidenc- 
ed by  the  following  Instrument: 

"S.  Sgiteovicb  *  Co.,  Steamship  Ascmi_ 
Cable  Address,  'Stephen.'     Globe  Ida*  to  Bn^ 
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men.    Pinttlos  Line  ixy  BarMI<aia.    CSontract  No. 

88.  Engagement  Note.  Adopted  b7  the  Mari- 
time Committee  of  the  Galveston  Exchange  and 
Board  of  Trade,  June  16.  1913.  Galveston,  Tex- 
as, 26th  July,  1913.  Messrs.  W.  B.  Qarkson 
&  Co.:  We  hoc  to  confirm  your  engagement  of 
room  for:  1,500  Bales  of  Standard  Compressed 
Cotton  from  Galveston  to  Havre  at  rate  of  54 
cents  per  100  pounds  first-class  basis  shippers 
paying  wharfage  per  S.  S.  Globe  Un*  or  other 
100  A-1  steamer. 
To  be  shipped  from on  or  be-"! 

fore 
To  be  delivered  alongside  the  vessel,  VAs  below 

or  at  her  loading  berth,  not  later! 

than  J 

"Steamer  has  option  of  calling  at  other  port 
or  ports  in  any  order  to  load  and/or  discharge 
eoals  and/or  other  cargo  and/or  passengers. 

"It  is  understood  and  agreed  that  this  contract 
is  made  subject  to  tlie  Rules  of  the  Maritime 
Committee  of  the  Galveston  Cotton  Exchange 
and  Board  of  Trade,  extracts  from  which  are 
printed  on  the  back,  and  all  of  which  are  made 
a  part  hereof,  and  on  the  express  understanding 
that  it  is  subiect  to  all  clauses  and  conditions 
contained  In  the  ocean  bill  of  lading  used  by 
the  vessel,  which  bill  of  lading  and  which  rules 
are  made  part  of  this  otmtract,  copies  of  which 
will  be  furnished  on  application. 

"This  contract  shall  not  be  relet  or  transfer- 
red without  consent  of  the  steamship  agent. 
"600  bales  September  sailing  dely.  25th   Sept 
"600      "  October        "         "     26tli    Oct 

"600       "        November       "  "      26th   Not. 

"Signed  in  duplicate. 

"S.  Sgitcovich,  Steamship  Agent, 

"Per  J.  8.  Gnnyer. 

"Approved  and  accepted. 

''^W.  B.  OlarkBon  &  Co.,  Shipper. 
"B.  Sproule  &  Ca,  Brolier." 

On  the  back  of  tbia  instrument  are  the 
printed  mletr  oC  tbe  marltiiue  committee  of 
the  GalveBton  Cotton  Exchange  and  Board  of 
oSrade  referred  to  in  the  contract  These 
rules  contain  the  following  provisionB: 

'"Ibt  parties  to  this  contract,  obligate  them- 
selves to  pay  each  to  the  other  in  cash  at  Gal- 
Teston,  Texas,  all  costs  and  fines  stipulated  in 
these  rules,  and  all  other  damages  proven  under 
this  contract" 

"If  the  goods  are  not  shipped  or  delivered 
within  the  period  stij^ulated  in  this  contract,  the 
ship  agent  at  his  option,  may  cancel  the  same  or 
-carry  forward  to  a  later  position  or  steamer,  or 
re-engage  at  best  rate  obtainable,  the  shipper 
paying  any  freight  difference  and  demurrage  in- 
curred. If  no  other  cargo  of  such  nature  as 
the  ship  can  carry  can  be  secured  in  a  similar 
position,  the  shipper  shall  be  responsible  tor 
^ead  freight" 

The  other  contract  sued  on  (No.  41)  was 
In  all  rwDOCta  Identical  with  the  contract 
above  set  out  except  that  it  covered  8,000 
bales  of  cotton  to  be  tcansported  from  Gal- 
veston to  Bremen  at  a  rate  of  50  cents  per 
100  pounds,  1,000  bales  to  be  Ebii;q;>ed  in  each 
of  the  months  of  September,  October,  and 
November,  1918. 

The  eridence  shows  without  contradiction 
that  the  defendants,  as  alleged  in  the  peti- 
tion, failed  to  deliver  the  cotton  for  ship- 
ment in  accordance  with  the  terms  of  the 
contract,  and  that  from  time  to  time  plaintiff 
notlfled  defendants  of  the  arrival  of  its  ships, 
and  requested  that  the  cotton  be  famished  it 
111  accordance  with  the  contract.  Defendants 
wrote  a  number  of  letters  to  plaintiff's  agent 


during  the  time  between  S^>tembeF,  1918, 
and  March,  1914,  explaining  and  regretting 
their  delay  in  shipping  the  full  number  of 
bales  called  for  by  the  contract,  requesting 
leniency  In  the  matter,  and  stating  that  they 
were  doing  all  in  their  power  to  get  the  cot- 
ton. The  eridence  conclusively  shows  that 
the  time  for  delivery  of  the  full  amoimt  </t 
the  cotton  was  postponed  from  one  sailing 
to  another,  after  the  dates  specified  in  the 
contract,  for  the  benefit  and  accommodation 
of  the  defendants.  On  March  6,  1914,  de- 
fendants wrote  plaintiff's  agent  that  they  did 
not  see  any  chance  to  ship  the  balance  doe 
upon  the  contract,  and  must  defer  the  matter 
until  a  later  time,  and  that  they  would  com- 
municate with  him  as  soon  as  they  could  at- 
tract additional  business.  On  March  18, 
1914,  Sgitcovich,  plaintiff's  agent,  advised  de- 
fendants tliat  he  had  been  instmcted  by  his 
principal  to  relet  space  for  account  of  de- 
fendants, and  inclosed  statement  showing 
difference  between  the  ccmtract  price  and  the 
amount  for  which  the  space  was  relet  and 
demanded  payment  The  undisputed  evi- 
dence shows  that  the  amount  shown  in  this 
statement  and  for  which  this  suit  was 
brought,  $2,557,26,  was  the  amount  of  loss 
sustained  by  plaintiff  by  reason  of  the  fail- 
ure of  defendants  to  comply  with  their  con- 
tract 

It  would  serve  no  useful  purpose  to  discuss 
in  detaU  the  various  assignments  of  error 
presented  in  appellants'  brief,  all  of  which 
have  had  our  full  consideration.  We  will 
only  discuss  what  we  regard  as  the  material 
questions  raised  by  the  SKieal. 

The  first  contention  is  that  the  court  erred 
in  not  sustaining  the  general  demurrer  to 
the  petition.  The  grounds  of  this  contention 
are  that  the  petition  fails  to  allege  a  cause 
of  action  because  there  is  nothing  In  the 
written  contracts  sued  on  to  indicate  that 
plaintiff  was  "interested  therein,  connected 
therewith,  or  charged  with  or  responsible 
for  the  obligations  assumed  thereby,"  and  be- 
cause it  does  not  appear  from  the  contracts 
that  there  was  any  mutuality  in  the  con- 
tracts, and  they  should  be  held  void  for  want 
of  mutuality.  We  do  not  think  the  trial 
court  erred  in  holding  tliat  the  petition  suf- 
ficiently stated  a  cause  of  action  in  favor  of 
plaintiff  against  the  defendants.  It  la  true 
the  contracts  which  were  attached  to  the  pe- 
tition, as  exhibits  do  not  contain  the  name 
of  the  Gans  Steamship  Line,  and  calls  the 
steamship  Une  over  which  the  shipments 
were  to  be  made  the  Globe  Line,  but  the  i)etl- 
tion  contains  the  following  allegatlonse 

"That  the  plaintiff  is  a  corporation  organised 
and  existing  under  the  laws  of  the  state  of  Kew 
York,  having  its  home  office  in  the  city  and  state 
of  New  YorK,  and  is  engaged  now,  and  was  en- 
gaged at  the  time  of  the  transactions  hereinaft- 
er set  forth,  in  interstate  commerce,  and  in  the 
transportation  of  merchandise  upon  ships  own- 
ed, chartered,  or  controlled  by  the  plaintiff  from 
ports  of  the  United  States  to  Kuropean  and 
other  foreign  ports,  and  was  at  the  time  herein 
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set  forth  engaged  in  sailing  Tarions  catgo  or 
freight  ships  under  the  name  of  the  Globe  Lin^ 
from  Galveston,  Tex.,  to  Bremen,  Germany,  and 
Havre,  EVance,  and  the  contracts  hereinafter  set 
forth  made  and  entered  under  the  name  of  Globe 
Line  were  made  and  entered  into  by  the  plaintiff 
under  said  name,  and  said  contracts  were  made 
for  and  in  behalf  of  the  plaintiff  herein  in  the 
language  hereinafter  set  forth,  and  to  the  ex- 
tent hereinafter  set  forth  the  duties  imposed  by 
said  contracts  upon  the  Globe  Line  were  duties 
imposed  upon  this  plaintiff,  and  were  by  this 
plaintiff  duly  carried  into  effect  and  performed 
by  the  plaintiff  to  the  fall  extent  permitted  by 
the  defendant  herein." ' 

[1 , 2]  These  allegations  being  tme,  and  as 
against  a  general  demurrer  they  mast  be  so 
regarded,  the  fact  that  the  contracts  were 
made  In  tbe  name  of  the  Globe  Line  is  Im- 
material. Tbe  plaintifT  baring  authorized 
the  execution  of  the  contracts  and  recognized 
and  adopted  them  after  their  execution,  they 
became  plaintiff's  contracts,  and  It  was  bound 
thereby.  When  a  contract  has  been  partly 
performed,  recognized,  or  ratlfled  by  a  corpo- 
ration for  whom  the  contract  was  in  fact 
made,  suit  may  be  brought  by  the  corporation 
on  such  contract,  notwithstanding  there  Is 
nothing  on  the  face  of  the  contract  to  con- 
nect the  corporation  therewith.  It  seems  to 
be  well  settled  that  a  corporation  may  have 
more  than  one  name.  In  addition  to  the 
name  given  it  by  its  charter  it  may  acquire 
other  names  by  user  or  reputation.  In  Clark 
&  Marshall  on  Corporations,  page  162,  dted 
by  appellants  it  is  said: 

"It  has  been  said  that  when  a  certain  name  is 
given  to  a  corporation  by  Its  charter  and  adopt' 
ed,  the  corporation  can,  in  general,  act  by  no 
other  name.  Tbis,  however,  is  not  true  unless 
there  is  a  statutory  provision  to  such  effect. 
A  corporation  may  have  more  than  one  name. 
It  may  have  one  name  in  which  to  contract, 
etc,  and  another  in  which  to  sue  and  be  sued. 
It  may  thus  acquire  several  names,  either  by 
express  provision  of  the  statute  creating  it,  or 
by  user  and  reputation," 

In  Ency.  Law,  vol.  7,  p.  688,  it  is  said: 
"It  has  long  been  settled  that  it  is  not  neces- 
sary, in  order  that  a  corporation  may  be  bound 
by  its  contracts,  that  the  contract  shall  be  made 
in  its  exact  corporate  name.  If  it  appears  from 
the  allegations  and  proof  that  the  obligation 
sued  upon  is  intended  to  be  the  obligation  of  the 
corporation  sued,  a  recovery  will  not  be  defeated 
by  reason  of  a  misnomer  alone." 

See  Melledge  t.  Boston  Iron  Co.,  5  Cash. 
(Mass.)  158,  51  Am.  Dec.  59.  The  text  fur- 
ther says  the  general  rule  is  that  a  misnomer 
of  a  corporation  has  the  same  effect  as  the 
misnomer  of  an  individual,  and  when  the 
tme  name  is  to  be  collected  from  the  Instru- 
ment Involved,  or  is  shown  by  proper  aver- 
ments, the  contract  is  not  invalidated 
thereby. 

[3]  niere  is  no  statute  in  this  state  which 
requires  a'  corporati<ni  to  contract  In  the 
name  given  it  by  its  charter  and,  in  the  ab- 
sence of  such  statute,  we  cannot  hold  that  a 


contract  execntect  by  a  corporation  in  a  name 
other  than  that  given  it  by  its  charter  is  not 
binding  on  the  corporation. 

[4]  The  contracts  pleaded  by  plaintiff  are 
not  unilateral.  The  Instrument  Is  not  pre- 
pared with  technical  skill,  but  is  a  suffident 
memorandum  of  the  agreement  of  the  par- 
ties to  conatitnte  a  valid  contract.  It  con- 
firms an  engagement  by  defendants  of  space 
In  ships  to  be  furnished  by  plaintiff,  and 
gives  the  dates  of  the  sailings  of  the  ships. 
This  binds  the  plaintiff  to  furnish  the  ships 
on  the  dates  stated,  and  one  of  the  maritime 
rules  which  is  made  a  part  of  the  contract 
provides  that  the  parties  to  the  contract  shall 
pay  each  to  the  other  all  damages  proven 
under  the  contract  Ve  flo  nbt  think  it  can 
be  doubted  that  under  these  contracts  plain- 
tiff would  have  been  liable  tor  any  damages 
that  defendants  might  have  sustained  by 
the  failure  of  plaintiff  to  furnish  the  sihips  as 
specified  in  the  contracts,  or  to  receive  the 
cotton  when  offered  under  the  contracts. 

[6,  6]  The  second  assignment  of  error  com- 
plains of  refusal  of  the  court  to  sustain  de- 
fendants' special  exception  to  the  petitim, 
on  the  ground  that  it  appears  from  the  petl- 
tiOB  that  plaintiff  is  a'  foreign  corporation, 
and  there  is  no  allegation  that  It  had  Obtain- 
ed a  permit  to  do  business  in  this  state.  The 
exception  was  properly  overruled.  Our  stat- 
ute requiring  for^gn  cMporations  doing 
business  in  this  state  to  secure  a  permit  has 
no  application  to  tnterstate  or  foreign  com- 
merce, and  we  think  it  clear  that  plaintiff 
was  not  required  tx>  obtain  a  permit  to' con- 
duct its  business  'of  carrying  merdumdtse 
from  ports  of  this  state  to  foreign  ports. 
Such  business  is  essentially  foreign  com- 
merce, and  Is  beyond  Control  or  regolation 
by  this  state. 

None  of  the  other  spedal  exceptions  of 
the  petition  which  we  have  before  set  out 
should  have  been  sustained,  and  the  several 
assignments  complaining  of  the  ruling  of 
the  court  on  the  exceptions  are  overruled 
without  discussion. 

[7]  Our  findings  of  fact  before  set  out  dis- 
pose of  the  assignments  complaining  of  the 
insnfiSdency  of  the  evidence  to  support  tlie 
verdict  and  judgment  In  our  opinion  the 
evidence  upon  every  material  issue  in  the 
case  authorised,  if  it  did  not  require,  a  Judg- 
ment In  favor  of  plaintiff.' 

The  remaining  assignments  present  no  ma- 
terial question,  and  each  of  them  is  oTerml- 
ed  without  <U8CUS8l0n. 

It  follows  from  the  conclusions  above  ex- 
pressed that  the  judgment  of  the  court  below 
should  be  affirmed;  and  it  has  been  so  or- 
dered. 

Affirmed. 
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CAIN,  CSoonty  Attorney,  ▼.  GARVBY  et  aL 

(No.  156.) 

(Court  of  CiTil  Api»eals  of  Texas.    Beanmont 

June  22,  1»16.) 

1.  IRTOXICATINO      LiQXTOBS      «=>34(6)— liOCAL 

Option— Baixots.  ■ 
EOT.  St   1»11,  art   6719,   prescribing  the 
form  of  local  option  election  ballots,  is  man- 
datory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  42 ;   Dec.  Dig.  iS=»34(5).J 

2.  Intoxicating  Liquors  «=»25— Looai  Op- 
tion—Elisction. 

The  local  option  law  (Rev.  St  1911,  art 
5715  et  seq.)  is  penal,  and,  unless  its  provisions 
are  strictly  followed,  an  election  thereunder  is 
void. 

[EM.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  81 ;    Dec.  Dig.  «=»26.] 

3.  Statdtks    «=»218  —  Con  STBDcnoM  —  Con- 
temporaneous Construction. 

Where  a  eitatute  is  ambiguous,  great  weight 
will  be  given  to  its  contemporaneous  construc- 
tion by  other  departments  of  the  government 
(Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  iS  294.  295;    Dec.  Dig.  <8=p21S.] 

4.  INTOXIOATINS    Liquors    «=934(6)  —  Locai, 
Option— Form  of  Ballot. 

Her.  St.  1911,  art.  5719,  requiring  local 
option  ballots  to  bear  the  words  "OlBcial  Bal- 
lot" "For  PKAibition,"  and  "Against  Prohi- 
bitionj"  ■  requires  a  three-line,  not  a  five-line, 
ballot,  especially  where  it  also  requires  voters 
to  draw  "a  line"  through  one  of  the  lost  two 
phrases. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S  42;   Dec  Dig.  ©='34(5).] 

6.  Intoxicatiho    Liquors   «=>34(5)  —  Locai 

Option— Ballots— Authoritt  to  Fubnisu. 

Under  Rev.   St  1911,  art  5719,   requiring 

the  clerk  of  the  county  court  to  furnish   local 

option  ballots,   held,  that   the  duty  cannot  be 

delegated  to  another. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 

Liquors,  Cent  Dig.  {  42;   Dec.  Dig.  <3=»34(6)J 

6.  Intoxicatinq   Liquors   ^=334(5)  —  Local 

Option— "OmciAL  Ballots." 
Under  Rev.  St.  1911,  art  5719.  requiring 
the  derk  of  the  county  court  to  furnish  local 
option  ballots,  and  prohibiting  the-  use  or  count- 
ing of  any  except  olGcial  ballots,  the  term  "of- 
ficial ballots"  refers  to  those  furnished  by  the 
clerk. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquois,  Cent  Dig.  §  42;    Dec.  Dig.  iS=>34(5). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Official  Ballot] 

AK>eal  from  District  Conrt,  Liberty  Coun- 
ty; Ij.  B.  Hlghtower,  Jtidge. 

Action  by  Ed  Garvey  and  others  against  G. 
H.  Cain,  (bounty  AttoWey.  Judgment  for  the 
plaintiffs,  and  defendant  appeals.    Affirmed. 

C.  H.  Cain,  of  Liberty,  and  Xownes  &  Vin- 
son, of  Houston,  for  appellant.  George  G. 
Clough,  of  Galveston,  and  E.  B.  Pickett,  Jr., 
of  Liberty,  for  appellees. 

CONLBY.  C.  J.  This  suit  was  Instituted 
by  appellees  to  contest  the  local  cation  elec- 
tion held  in  commissioners'  precinct  No.  3, 
Liberty  county,  on  the  29th  day  of  Decem- 
ber, 1915,  in  substance  upon  the  grounds 
ttiat  the  ballots  used  in  two  of  the  voting 


boxes  were  not  offldal  ballots  furnished  by 
the  clerk  of  the  county  court  of  Liberty  coun- 
ty, as  provided  by  law,  but  were  ballots  fur- 
nished by  some  other  persons  In  confedera- 
tion with  the  active  Prohibition  party  in  said 
precinct,  and  that  they  were  fraudulently 
and  wrongfully  Inserted  in  the  election  boxes 
with  the  election  supplies;  that  such  ballots 
were  trick  or  deceptive  ballots,  and  were 
formed  and  devised  to  deceive  and  trick 
persons  in  voting  the  same;  that  as  a  result 
of  the  use  of  the  said  ballots  the  voting  box 
of  Dolen  gave  a  majority  of  13  in  favor  of 
prohibition,  and  the  voting  box  at  Hlghtower 
gave  a  majority  of  26  in  favor  of  prohibition; 
that  large  number  of  the  voters  of  said  pre- 
cinct were  illiterate  working  people  and  un- 
used to  the  interpretation  and  construction  of 
the  English  language;  that  they  were  deceiv- 
ed by  said  ballot,  and  that  they  were  prevent- 
ed by  the  presiding  officers  of  the  election, 
who  were  active  Prohlbitlonlste,  from  ex- 
pressing their  true  wishes  In  said  election, 
and  that  they  were  wrongfully  advised  and 
solicited  by  the  officers  of  said  election  In  the 
manner  and  way  they  should  vote  said  bal- 
lot to  express  their  voice  as  they  desired; 
that  by  reason  of  the  wrongful  conduct  on 
the  part  of  the  officers  of  said  election  and 
the  furnishing  of  such  ballots  more  than  50 
voters  were  deprived  of  their  votes,  and  that 
but  for  such  Illegal  action  of  said'  officers 
the  result  of  said  election  would  have  been 
materially  different,  and  a  different  result 
would  have  been  obtained,  and  that  by  rea- 
son of  the  confusion  arising  out  of  the  prem- 
ises a  large  number  of  the  voters  were  de- 
prived of  the  right  to  vote  fairly  and  honest- 
ly, and  that  It  is  impossible  to  arrive  at  the 
true  result  of  the  election,  and  that  the  total 
number  thus  deprived  of  their  legal  vote 
through  said  deceptive  ballot  fully  exceeded 
the  number  found  in  favor  of  prohibition. 
The  contestant  also  challenged  at  the  vari- 
ous voting  boxes  the  votes  of  17  voters  as 
having  voted  for  prohibition  as  being  illegal 
voters  for  various  grounds  named  in  the  pe- 
tition. The  contestants  likewise  challenged 
the  election  because  of  lack  of  uniformity 
and  mutuality  in  the  form  of  the  ballot. 

The  contestee  answered,  denying  generally 
and  specially  the  allegations  in  the  petition, 
and  specially  answered  In  substance  affirming 
the  legality  of  the  election,  and  specially 
denying  the  charges  made  by  the  contestants. 

The  trial  of  this  cause  consumed  five  days, 
and  the  record  is  voluminous.  The  trial 
court  found  the  election  void,  and  entered 
Judgment  accordingly,  from  which  the  appel- 
lant has  perfected  an  appeal  in  due  season  to 
this  court.  Upon  request  of  the  contestee  tie 
trial  court  filed  the  following  findings  of  fact 
and  conclusions  of  law: 

"Findmgs  of  Fact 

"(1)  That  an  election  was  held  December  29, 
1915,  in  and  for  commissioners'  precinct  No. 
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3,  liberty  county,  to  dctennine  wliether  tbe 
sale  of  intoxicating  liquor  shonld  be  prohibited, 
and  that  in  due  season  the  result  was  declared 
by  the  commissioners'  court  to  be  For  Prohibi- 
tion by  a  majority  of  49  votes. 

"(2)  That  contestants  filed  their  contest  of 
said  election,  and  served  a  true  copy  of  the 
grounds  of  contest  on  tbe  contestee  within  30 
days  after  the  date  of  the  declaration  of  result. 

"(3)  That  contestants  are  duly  ■qualified  vot- 
ers in  and  residents  of  commissionera'  precinct 
No.  3  of  Liberty  county,  and  were  on  the  29th 
day  of  December,  1915,  and  at  the  filing  of  the 
contest,  and  in  all  things  qualified  to  bring 
said  contest. 

"(4)  That  there  are  four  voting  boxes  in  said 
precinct,  to  wit,  Cleveland,  Tarkington,  High- 
tower,  and  Dolen. 

"(5)  That  there  was  first  ordered  an  election 
to  be  held  November  6,  1915,  but  the  same  en- 
joined because  of  illegal  requirements  in  said 
order  mentioned,  and  the  same  was  not  held. 

'•(6)  That  on  or  about  October  26,  1918,  the 
county  judge  of  Liberty  county  ordered  from 
C^ark  &  Courts,  of  Galveston,  four  sets  of  elec- 
tion supplies  for  such  election,  and  in  said  or- 
der expressly  requested  Clark  &  Courts  not  to 
send  any  ballots,  stating  that  he  then  had  a 
sufficient  number  on  hand. 

"(7)  Kiat  Clark  &  Courts  filled  said  order, 

bat  that  such  supplies  come  in  sets  and  include 

2  packages  of  200  ballots  each,  in  each  set,  and 

that  Clark   &  Courts  did   send  to  tbe  county 

judge  the  ballots  included  in  the  supplies,  and 

a  total  of  1,000  baUots  reading  as  follows: 

Official  Ballot 

For  Prohibition 

Against  Prohibition 

— and  that  said  supplies  and  ballots  were  re- 
ceived about  November  16,  1915. 

"(8)  That  on  the  date  November  5,  1915, 
there  was  on  hand  in  the  office  of  the  county 
judge  .26  packages  of  200  each  of  the  same  bal- 
lots, 501  of.  the  seme  form,  but  different  size 
and  type,  and  about  400  of  the  same  form,  but 
of  different  type  and  size,  together  with  a  lot 
of  sundry  other  official  ballots  used  and  to  be 
used  in  road,  special  school,  and  irrigatioa  dis- 
trict elections. 

"(9)  That  on  and  about  the  30th  day  of  De- 
cember, 1015,  there  was  printed  ot  Conroe,  in 
Montgomery  county,  at  the  solicitation  of  the 
Prohibition  campaign  committee,  and  with  their 
campaign  literature,  a  blank  form  purporting 
to  be  an  official  ballot,  of  tbe  following  form: 

Official  Ballot 

For 

Prohibition 

Against 
Prohibitio4 

"That  said  alleged  ballot  was  upon  a  form 
made  up  without  tbe  knowledge,  consent,  or  ap- 
proval of  the  county  clerk,  county  judge,  or 
clerk  of  the  county  court,  and  that  the  county 
clerk  had  no  knowledge  of  the  transaction. 

"(10)  That  the  five-line  ticket  referred  to  in 
finding  No.  9  was  a  private  ballot  or  ticket  de- 
signed and  intended  to  be  used  by  the  prohibi- 
tion committee,  that  the  same  was  delivered  by 
the  printer  to  the  Prohibitian  party,  and  by 
the  Prohibition  party  delivered  to  C.  N.  Smith, 
who  was  county  judge,  and  an  active  member 
of  said  Prohibition  party,  and  that  the  same 
was  designed,  printed,  and  furnished  for  the 
purpose  of  having  the  same  fraudulently  and 
surreptitious]^  inserted  in  the  ballot  boxes  with 
the  regular  election  supplies  to  deceive  ignorant 
voters  of  either  votinjg  a  mutilated  ballot  or 
voting  contrary  to  their  choice. 

"(11)  That  after  said  fictitious  ballots  had 
been  printed  said  O.  N.  Smith,  as  county  judge, 
without  any  authority  whatever  from  the  coun- 
ty clerk,  sought  to  ratify  the  printing  of  said 
fictitious  baUots  by  the  campaign  committed  of 


the  Prohibition  party  by  delivering  an  order 
therefor  to  tbe  Prohibitionists  under  date  of 
December  21,  1916,  and  after  this  contest  bad 
been  c<»nmenced,  and  on,  to  wit,  F^roary  4, 
1915,  the  printers  presented  a  Mil  to  the  saia 
C.  N.  Smith,  coonty  judge,  for  $3  for  printiii; 
said  tickets,  and  the  same  was  presented  to  tlie 
commissioners'  court  and  ordered  paid  after 
this  trial  had  commenced. 

"(12)  That  in  the  voting  boxes  of  Dolen  and 
Eightower  the  alleged  five-line  ballot  so  pri- 
vately printed  and  furnished  by  the  Prohibi- 
tionists was  used  exclusively  by  the  voters  in 
voting,  and  that  in  the  voting  boxea  of  Tar!:- 
ington  and  Cleveland  the  three-line  ballot  fur- 
nished by  the  clerk  of  the  coonty  court  of  Lib- 
erty county  was  naed  exclusively. 

"(IS)  That  the  five-line  ballot  so  privately 
printed  and  furnished  at  the  instance  of  and 
by  the  Prohibition  party  was  surreptitiously  in- 
serted in  the  election  boxes  so  as  to  make  it 
aijpear  that  the  same  was  an  official  ballot, 
without  the  knowledge,  consent,  or  approval  of 
the  clerk  of  the  county  court  of  Liberty  county, 
Tex. 

"(14)  Utat  the  intent  to  nse  the  five-line  bal- 
lot so  used  in  voting  in  the  boxes  of  Dolen  and 
High  tower  was  unknown  to  the  county  clrik, 
and  the  printing  thereof  and  tbe  form  of  t^ 
same  concealed  fn»n  him,  that  he  was  not  con- 
•sited  about  the  form  of  the  ballot,  tbe  ar- 
rangement of  the  words  theroon,  and  was  d<X 
asked  to  and  did  not  furnish  tbe  form  or  re- 
quest any  one  else  to  do  so,  or  to  have  any  such 
ballots  printed,  and  that  nad  he  been  so  cud- 
sulted  or  bad  he  been  requested  to  have  tbe  bal- 
lots printed,  or,  had  he  requested  some  one  eke 
to  do  80,  he  would  have  furnished  the  form, 
and  had  the  ballots  printed  in  the  foUowing 
form,  to  wit: 

Official  Ballot 

For  Prohibition 

Against  Prohibition 

"(15)  That  the  official  ballots  which  were  fui^ 
nisbed  by  clerk  of  the  county  court  to  be  used 
in  this  election  were  brought  to  him  with  and 
as  a  part  of  the  election  supplies  by  the  county 
judge,  and  that  the  ballots  so  brought  to  him 
with  such  election  supplies,  exhibited  to  him, 
and  inserted  in  the  boxes  by  him,  and  in  bis 
presence,  and  with  bis  consent,  were  tlie  tbre»- 
line  ballots  which  were  used  in  holding  the 
election  in  Cleveland  and  in  Tarkington,  an-l 
which  were  not  used,  but  returned  as  una'^fd 
ballots  in  tbe  voting  boxes  of  Dolen  and  Htgb- 
tower,  and  that  no  other  baUots  except  such 
three-line  ballots  were  put  in  said  boxes  ei- 
ther by  himself  or  by  any  other  person  in  his 
presence  or  with  his  knowledge  and  consent 

"(16)  That  the  returns  of  said  election  show 
the  following  result: 

Cleveland For'^ohtb.    M    Asalnst  Prohlb.  IS 

Tarkington "         "  66  "  "        a 

Dolen "        "  «  "  -        U 

Hlgbtower «       »         4,         «  -a 


Totals 231 


u: 


—find  that  the  result  as  shown  by  opening  the 
boxes  and  counting  the  ballots  in  open  court  ia 
the  Dolen  and  Hightower  boxes  is  as  follows: 
Dolen,  13  ballots  of  which  the  fourth  and  fifiii 
lines  were  struck,  7  ballots -of  which  th«  secccl 
and  third  lines  were  struck,  and  19  ballots 
which  could  not  be  counted,  because  so  defei>- 
tively  marked  that  the  same  could  not  Ae  count- 
ed. Hixhtower,  89  ballots  of  which  tbe  foortli 
and  fifth  lines  were  struck,  21  ballots,  of  wticb 
the  second  and  third  lines  were  struck,  and  1- 
ballots  which  could  not  be  counted  because  Cc- 
fectively  marked. 

"(17)  That  in  the  Dolen  and  Hightower  bosff 
there  was  great  confusion  arising  out  of  ti.^ 
form  of  ballot  and  the  manner  in  which  'b* 
proposition  to  be  vote<l  on  was  printed  tber***^ 
that  the  judges  of  election  were  not  sofficient' 
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advised  how  to  preperlj  mark  said  ballots,  and 
that  in  the  Dolen  box  Mr.  Shaw,  a  Judge,  and 
Mr.  LnngBton,  a  clerk,  did  not  know  now  to 
vote  and  how  to  mark  the  tickets,  and  each  of 
them  voted  For  Prohibition  when  they  intended 
to  vote  Against  Prohibition,  and  that  Mr.  Shaw 
was  appointed  to  assiat  the  voters  in  marking 
said  ballot 

"(18)  That  in  the  voting  boxeaof  Dolerrand 
Hightowar,  where  the  private  5-line  ballot  was 
exclusively  used,  a  large  number  of  qualified 
voters.  23  in  number,  voted  a  ballot  either  read- 
ing 'For  Prohibition'  or  mutilated,  but  all  of 
which  ballots  were  received  by  the  election 
judges  and  counted  as  votes  'For  Prohibition,' 
when  in  truth  and  in  fact  they  intended  to  vote 
against  prol^ibition,  and  would  have  voted 
against  prohibition  had  they  been  given  the 
ofiicial  ballot  to  scratch,  as  furnished  by  the 
«lerk  of  the  county  court. 

"(19)  That  in  all  elections  heretofore  held  in 
Iiiberty  county  (save  and  except  that  one  aet 
aside  by  the  court  about  the  year  19lO  known 
as  thei'or  and  against  'local  option'  ballot)  the 
ballots  used  were  the  conventional  three-line 
official  ballots. 

"(20)  That  on  the  28th  day  of  December,  the 
day  before  the  election,  L.  A.  Isaacks,  in  con- 
junction with  other  active  Prohibitionists,  bad 
privately  printed  for  use  in  the  election  in  the 
boxes  of  Dolen  and  Hightower  and  Tarkington 
ajiprozimately  500  of  the  five-line  ballots  for  the 
purpose  of  having  the  same  used,  if  possible  or 
necessary,  in  the  said  Hightower,  Dolen,  and 
'Tarkington  precincts,  for  the  purpose  of  de- 
ceiving and  tricking  negroes  and  ignorant  per- 
sons either  to  mutilate  their  ballot  or  into 
voting  for  prohibition  instead  of  against  prohibi- 
tion as  mig^t  be  their  wish,  and  that  said  bal- 
lots were  printed  and  intended  to  be  used  in 
such  election  without  the  knowledge,  conaent. 
or  approval  of  the  clerk  of  the  county  court  of 
Idbcrty  county,  who  was  not  consulted  with 
reference  thereto. 

"(21)  That  the  three-line  ballot  as  used  in 
Caeveland  and  Tarkington  and  the  five-line  bal- 
lot as  used  in  Dolen  and  Hightower  are  not  uni- 
form eitl)er  in  ooality  of  paper,  size  of  ballot, 
size  of  typOk  Style,  and  form. 

"(22)  That  J.  J.  Whatiey,  who  voted  by 
scratching  the  fourth  and  fifth  lines  of  the  bal- 
lot used  at  Hightower,  and  whose  vote  was 
-counted  for  proTiibitian,  was  59  years  of  age 
on  January  1,  1914,  and  that  at  itaid  date  be 
resided  in  liberty  c()unt;^,  Tex.,  and  that  ho 
\r&»  net  exempt  from  paying  a  poll  tax  to  Lib- 
erty county  and  tlte  state  of  Texas  on  said  date, 
and  that  he  voted  in  said  election  on  the  hon- 
estly erroneous  impression  that,  if  he  became 
60  years  of  age  during  the  year,  he  would  be 
«acempt  from  paying  poll  tax. 

"(23)  That  D.  W.  Jackson,  Jr.,  who  voted  at 
??arkington  for  prohibition,  had  not  been  a 
resident  of  commissioners'  precinct  No.  3  for 
six  months  prior  to  the  date  of  election,  but 
that  he  moved  from  another  commissioner's  pre- 
cinct into  commissioners'  precinct  No.  3  only 
about  two  weeks  before  the  date  of  said  elec- 
tion. 

"(24)  That  Solly  Gillen,,  who  voted  in  Tark- 
ington precinct  for  prohibition,  had  no  poll 
tax  receipt,  and  had  not  paid  his  poll  tax  for 
tiie  year  1914,  that  on  January  1,  1914,  he  was 
a  resident  of  Liberty  comity,  Tex.,  in  no  way 
exempt,  and  liable  for  a  poll  tax  to  Liberty 
county  and  the  state  of  Texas,  and  that  he 
-voted  in  said  election.  He  voted  upon  a  1915 
poll  tax  receipt  under  the  impression  that  the 
possession  of  the  1915  poll  tax  receipt  author- 
ized him  to  vote. 

"(25)  L.  A.  Buckaluw,  who  voted  in  Cleveland 
precinct  for  nrohibition,  voted  upon  a  poll  tax 
receipt  for  1914  issued  by  San  Jacinto  county, 
but  that  Buckaluw  was  an ,  adult  January  1, 
1914,  and  actually  resided  at  said  date  in 
'Walker  county,  Tex,  and  was  liable  to  Walker 
oountjr  tor  a  piAi  tax. 


"(26)  That  O.  J.  WuUachlager,  who  voted  in 

Dolen  by  striking  the  fourth  and  fifth  linos  of 
the  ballot,  was  a  resident  of  Liberty  county 
January  1,  1914,  and  liable  for  a  poll  tax  there- 
in, and  that  he  did  not  pay  said  poU  tax,  being 
under  the  impression  because  one  of  his  limbs 
was  withered  that  he  was  not  liable  therefor, 
that  said  voter  is  capable  of  and  is  earning  a 
living  as  a  telegraph  operator,  and  is  not  totally 
disabled,  and  that  he  has  not  lost  either  of  his 
hands  or  his  feet  or  any  part  thereof  by  sever- 
ance from  the  body. 

"Conclusions  of  Law. 

"(1)  That  the  act  of  1909  providing  for  the 
form  of  ofTicial  ballot,  being  article  5719  of 
Vernon's  Saylea'  Texas  Civil  Statutes,  is  manda- 
tory, and  must  be  strictly  followed  to  give 
vahdity  to  an  election  havmg '  for  its  purpose 
the  prohibiting  of  the  sale  of  intoxicating  liq- 
uors within  a  given  territory. 

"(2)  That  the  five-line  form'  of  ballot  which 
was  used  and  voted  in  the  voting  boxes  of  Dolen 
and  Hightower  is  not  authorized  by  the  law, 
and  that  article  5719,  providing  for  the  form  of 
the  ballot,  contemplates  that  such  form  shall  be 
of  three  lines,  and  that  upon  the  top  line  there 
shall  be  the  words  'Official  Ballot,'  and  that 
on  the  next  line  shall  be  the  words  'For  Prohi- 
bition,' and  that  on  the  third  line  or  last  line 
shall  be  the  words  'Against  Prohibition.' 

"(3)  That  the  term  'Official  Ballot,'  as  naed 
in  article  57l9,  means  the  ballot  officially  fur- 
nished by  the  clerk  of  the  county  court,  and  of 
the  form  prescribed  in  said  article. 

"(4)  That  the  fact  of  printing  the  words  'Offi- 
cial Ballof  at  the  top  of  the  privately  furnish- 
ed five-line  biUlot  used  in  Dolen  and  Hightower 
boxes  and  handed  out  to  the  voters  by  the  offi- 
cers of  election  does  not  constitute  it  an  offidaJ 
bsUot  within  the  terms  of  the  law. 

"(S)  That  J.  J.  Whatle;r  waa  an  illegal  voter 
of  Hi^tower  voting  precinct 

"(6)7rhat  D.  W.  Jackson  and  Solly  Gillen  were 
iUegal  voters  of  Tarkington  precinct. 

"(7)  That  L.  A.  Buckaluw  was  «n  iUegal  vot- 
er in  the  Cleveland  precinct. 

"(8)  That  0.  J.  Wullschlager  was  an  illegal 
voter  in  the  Dolen  precinct. 

"(9)  That  the  local  option  election  held  Decem- 
ber 29,  1915,  in  and  for  commissioners'  precinct 
Ko.  3  of  Liberty  county  is  void,  and  should  bo 
sot  aside:  (a)  Because  oi  the  use  of  illognl  and 
unofficial  ballots  in  two  of  the  four  voting  box- 
es of  said  precinct ;  (b)  because  of  lack  of  uni- 
formity in  the  printing,  style,  and  form  of  the 
ballots  used  in  said  election ;  (c)  because  of  the 
use  of  ballots  in  two  of  the  voting  boxes  pri- 
vately furnished  by  the  Prohibitionists  and  sur- 
reptitiously inserted  in  the  election  supplies  and 
designed  and  furnished  vrith  the  intent  to  and 
which  did  deceive  and  confuse  all  parties  using 
it,  voters  and  officials  alike ;  (d)  because  of  the 
failure  of  the  election  judges  to  use  the  three- 
line  official  ballot  in  the  Dolen  and  Hightower 
boxes,  though  furnished  and  on  hand  in  and 
with  the  election  supplies  for  such  use;  (e) 
because  it  is  impossible  to  ascertain  the  true 
and  probable  result  of  this  election,  due  to  the 
use  of  a  defectively  marked  five-line  ballot  ille- 
gally used  irf  the  Dolen  and  Hightower  boxes  to 
the  exclusion  of  the  official' and  statutory  three- 
line  ballot  used  in  Cleveland  and  Tarkington, 
and  a  sufficient  supply  of  which  were  furnished 
to  the  election  officers  in  Dolen  and  Hightower, 
and  which  they  did  not  use." 

1!bo  first  122  pages  at  appellant's  brief, 
being  assignments  of  error  1  to  11,  in<iIuBlve, 
constltnte  an  attack  upon  the  court's  fifth, 
ninth,  tenth,  eleventh,  twelfth,  fourteenth, 
seventeentb^ei^teenlb,  nineteenth,  and  twen- 
tieth findings  of  fact  In  these  assignments  It 
is  contended  that  snch  findings  are'  either 
not  supported  by  the  evidence  or  are  contrary 
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to  the  evidence.  It  would  serve  no  good  par- 
pose  to  set  out  In  detail  the  evidence,  which 
we  have  carefully  examined,  bearing  upon 
these  various  findings  of  fact,  and  which  is 
relied  upon  by  the  contending  parties  to  sus- 
tain or  refute  said  asslguments^  but  sufiSce 
It  to  say  that,  although  the  evidence  upon  the 
issues  In  controversy  Is  conflicting,  still  there 
is  ample  support  to  be  found  In  the  testimony 
to  sustain  all  of  the  court's  findings,  except 
perhaps  the  fifth  which  Is  upon  an  immaterial 
matter.  Under  such  circumstances  we  would 
not  be  authorized  nor  justified  in  disturbing 
the  trial  court's  action.  The  law  has  wisely 
placed  in  the  trial  court  the  power  to  de- 
termine conflicting  issues  of  fact,  and  it,  hav- 
ing had  an  opportunity  to  see  and  observe  the 
witnesses  as  they  testified,  and  to  study  their 
demeanor  and  conduct  while  <m  the  stand. 
Is  In  a  much  better  position  to  arrive  at  a 
true  and  correct  conclusion  affecting  the  con- 
tention of  the  parties  than  we  would  be,  who 
must,  of  necessity,  rely  only  upon  the  motion- 
less and  Impersonal  words  of  the  witnesses  to 
guide  us.  A  cold  and  lifeless  record  can 
never  give  a  true  and  perfect  reproduction 
of  the  effect  of  evidence,  nor  convey  the  un- 
said and  secret  purposes  and  motives  which 
are  reflected  In  the  expression,  conduct,  de- 
meanor, and  general  appearance  of  the  wit- 
nesses. These  assignments  of  error,  and  the 
others  leveled  at  the  conclusions  of  law  based 
thereon,  are  overruled. 

There  seem  to  be  three  other  fundamental 
questions  presented  by  appellant's  brief  in  the 
remaining  assignments  of  error.  We  shall 
consider  such  questions  In  the  following  order 
and  regardless  of  the  numerical  assignments 
as  found  In  the  brief,  to  wit: 

First,  whether  or  not  the  statutes  of  this 
state  require  the  official  ballot  used  in  local 
option  elections  to  be  written  or  printed  In 
three-line  form,  to  wit: 

"Ofllclal  Ballot 

For  Prohibition 

Against  Prohibition." 

Second,  a  proper  construction  of  the  terms 
of  article  5719  of  the  Revised  Statutes  re- 
qulrlug: 

"That  the  derk  of  such  court  shall  furnish  the 
prealdinR  officer  of  each  votinK  box  within  the 
proposed  limits  with  a  number  of  such  ballots 
to  be  not  less  than  twice  the  number  of  the 
qualified  voters  at  such  voting  box." 

Third,  whether  all  of  the  ballots  to  be 
used  in  the  different  voting  boxes  In  a  local 
option  election  are  required  by  law  to  be 
printed  In  the  same  number  of  lines  and 
uniform  in  paper,  style  and  printing. 

Article  5719,  Revised  Statutes  of  Texas, 

reads  as  follows: 

"Form  of  Ballot,  Ete.  At  said  election  the 
vote  shall  be  by  official  ballot,  which  shall  have 
printed  or  written  at  the  top  thereof,  in  plain 
fetters  the  words  'Official  Ballot.'  Said  baUot 
shall  have  also  written  or  printed  thereon  the 
words,  "For  Prohibition'  and  the  words  'Against 
Prohibition ;'  and  the  clerk  of  the  county  court 
shall  furnish  the  presiding  officer  of  each  voting 


box  within  the  proposed  limits  with  a  number 
of  such  ballots,  to  be  not  less  than  twice  the 
number  of  quahfied  voters  at  such  voting  boxes ; 
and  the  presiding  officer  of  each  such  voting  bos 
shaQ  write  his  name  on  the  bade  of  eadi  ballot 
before  delivering  the  same  to  the  voter,  and  the 
person  offering  to  vote  at  such  election  shall,  at 
the  time  he  offers  to  vote,  be  furnished  by  such 
presiding  officer  with  one  such  ballot;  and  uo 
voter  shall  be  permitted  to  dejiart  with  such 
ballot,  and  shall  not  be  ascdsted  m  voting  by  any 
person  except  such  presiding  officer  or  by  some 
officer  assisting  in  tjie  holding  of  such  election, 
under  the  direction  of  such  presiding  oflScer 
when  requested  to  do  so  by  such  voter. 

"Those  who  favor  the  prohibition  of  the  sale 
of  intoxicating  liquors  within  the  proposed  lim- 
its, shall  erase  the  words,  'Against  Prohibition' 
by  making  a  pencil  mark  through  same.  No 
ballot  shall  be  received  or  counted  by  the  officers 
of  such  election  that  is  not  an  official  ballot,  and 
that  has  not  the  name  of  the  presiding  officer  of 
such  election  written  thereon  in  the  handwrit- 
ing of  such  presiding  officer,  as  required  by  this 
artide." 

The  courts  have  bad  oocftsioD  to  consider 

the  provisions  of  this  statute  In  recent  de- 
cisions. Gomez  V.  Tlmon,  128  S.  W.  656; 
Griffin  V.  Tucker,  61  Tex.  Ciy.  App.  522,  U» 
S.  W.  338;  Grlffln  v.  Tucker,  102  Tex.  420, 
118  S.  W.  685. 

In  the  Griffin  Case,  119  a  W.  supra,  the 
baUots,  instead  of  containing  the  words  re- 
quired by  statute,  to  wit,  "For  ProhlblUon'* 
and  "Against  Prohibition,"  had  printed  on 
them  "For  Local  Option"  and  "Against  Local 
Option."  Referring  to  this  failure  to  comply 
with  the  express  provisions  of  the  statute, 
the  court  sold: 

"The  statute  ptesoribing  the  form  of  the  bal- 
lot is  mandatory  and  must  be  strictly  followed. 
It  may  be  a  reasonable  inference  that  those  who 
voted  for  local  option  intended  to  vote  for  pro- 
hibition and  those  who  voted  against  local  op- 
tion '  intended  to  vote  against  prohibition,  but 
the  literal  meaning  of  the  words  is  entirely  dif- 
ferent, and,  under  the  mandatory  provisions  of 
the  statute  before  quoted,  the  intention  of  tiie 
voter  must  be  expressed  by  writing  or  printing 
npon  his  ballot  the  words  prescribed  in  uie  stat- 
ute, and  cannot  be  left  to  inference  or  be  shows 
by  parol  evidence.  The  local  option  law  is  a 
penal  law,  and  it  has  been  uniformly  held  by  our 
Court  of  Criminal  Appeals  that,  unless  it  is 
strictly  followed  in  all  of  the  proceedings  neces- 
sary to  put  it  into  operation,  the  order  declar- 
ing it  to  be  In  force  m  the  particular  territory 
is  void.  In  the  case  of  Ex  parte  Kremer,  19 
Tex.  App.  128,  that  court,  in  passing  upon  the 
validity  of  a  local  option  election,  says:  'If 
the  election  was  not  conducted  in  accordance 
with  the  requirement  of  the  law,  it  is  void,  and 
not  merely  voidable,  and  all  proceedings  had 
under  and  b^  virtue  of  such  void  election  are 
absolutely  void,  and  may  be  questioned  not  only 
directly  but  collaterally.'  Boone  v.  State,  10 
Tex.  App.  418,  38  Am.  Rep.  641:  Prather  t. 
State,  12  Tex.  App.  401;  Ex  parte  Conley 
(Tex.  Cr.  App.)  75  S.  W.  301.  While  the  baUots 
reading  'For  Local  Option'  and  'Against  Local 
Optioir  cannot  be  counted  for  or  against  prohi- 
bition, they  were  votes  polled  at  the  dection. 
and  neither  the  ballots  reading  'For  Prohibition* 
or  'Against  Prohibition'  are  a  majority  of  all 
the  votes  polled,  and  therefore  the  result  of  the 
election  is  impossible  of  ascertainment  from  the 
face  of  the  returns.  The  use  of  these  illegal  bal- 
lots which  were  furnished  the  voters  by  the  of- 
ficers of  the  election,  being  such  an  irregularity 
as  renders  the  result  of  the  election  impossible 
to  be  arrived  at,  uhder  the  provisions  of  arti- 
cle 3397,  before  quoted,  the  dection  must  be  de^ 
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dared  void,  and  tlie  proper  officer  ordered  toi' or- 
der a  new  electiMi." 

This  cause  was  certified  to  the  Supreme 
Court  (Grtffln  v.  Tucker,  1012  Tex.  420,  118 
8.  W.  68ft),  aad  tbat  court  affirmed  tbe  hold- 
ing of  the  Court  of  Civil  Appeals  on  the 
question  Involved. 

In  the  Qomes  Case,  sm>ra,  the  ballots  were 
«U  cm.  separate  pieces  of  paper.  On  one  was 
printed  "For  Pic^ilbltloo"  aud  on  the  other 
"Against  Prohibition",  and  neither  contained 
tbe  words  "Official  Ballot"  In  considering 
this  matter  the  court  said: 

"Whether  or  not  the  court  erred  in  .sastainiog 
tbe  demurrer  and  SRedal  exceptions  to  tbe  peti- 
tion of  contestant  deyends  on  whether  the  act 
above  quoted  preacribing  tbi  form  of  ballots 
to  be  used  in  local  option  elections  is  mandatory. 
If  it  is,  then,  according  to  the  plain  allega- 
tions of  the .  pedtionj  the  ballots  used  in  the 
election  were  not  omdal  ballots  as  prescribed 
by  the  act,  and  should  not  have  been  received 
or  counted.  In  State  v.  Connor,  86  Tex.  133, 
23  S.  W.  1103,  Judge  Brown  for  the  Supreme 
Court,  construing  articles  1694  and  1G07,  Rev. 
St.  1879,  brought  forward  in  the  revision  of 
1896  as  articles  1738  and  1741,  which  provide 
that  one  of  tb$  judges  of  elections  shall  write 
upon  each  ballot  the  voter's  number  correspond- 
ing with  the  number  on  the  clerk's  poll  list,  and 
that  ballots  not  so  numbered  should  not  be 
counted,  sajrs:  'It  is  imnecessary  to  discuss  the 
difference  between  directory  and  mandatory 
statutes.  The  law  commancb  that  the  number 
shall  be  written  on  the  ballot,  and  forbids  those 
not  numbered  to  be  counted.  Taking  the  two 
articles  together,  and  especially  in  connection 
with  section  4,  art.  6,  of  the  Constitution,  there 
can  be  no  doubt  that  they  are  mandatory.  "A 
clause  is  directoi^  when  the  provision  contains 
mere  matter  of  duection  and  no  more;  but  not 
so  when  followed  by  words  of  positive  prohibi- 
tion." Bladen  v.  Philadelphia,  60  Pa.  466; 
Pearce  v.  Morris,  2  Ad.  &  EL  96.  Prohibitory 
words  can  rardy  if  ever  be  directory.  There 
is  but  one  way  to  obey  the  command  "thou  sbalt 
not,"  which  is  to  abstain  altogether  from  doing 
tbe  act  forbidden.' 

"Tested  by  the  above  rule,  we  think  that  the 
requirements  of  the  act  under  discussion  as  to 
the  character  of  the  ballots  to  be  used  are  man- 
datory ;  and,  treating  the  allegations  of  the  pe- 
tition to  be  true,  as  we  must  as  against  the  de- 
murrer and  exceptions,  it  stated  a  good  cause 
of  action,  and  that  the  action  of  the  court  in 
sustaining  the  demurrer  and  special  exceptions 
was  error,  for  which  the  judgment  of  the  court 
below  must  be  reversed  and  the  cause  remanded." 

[1,2]  It  Is  to  be  seen  that  these  authori- 
ties determine:  First,  that  Revlsefd  Statute, 
!  5719,  prescribed  the  form  of  the  ballot; 
second,  that  the  provisions  of  the  said  stat- 
ute prescribing  said  form  are  mandatory; 
and,  third,  that  the  local  option  law  Is  penal 
In  Its  nature,  and  the  provisions  must  be 
strictly  followed,  or  the  election  thereunder 
1b  void.  There  are  other  rules  of  instruc- 
tion bearing  upon  this  issue  which  It  may 
be  well  here  to  state.' 

A  statute  of  this  nature,  in  so  far  as  It 
affects  tbe  sovereign  right  of  suffrage,  should 
receive  such  a  construction  as  would  teud  to 
assist,  promote,  and  protect  the  honest  and 
open  expression  of  tbe  voter's  mind,  and  not 
one  which  by  any  sort  of  drcumatances 
would  create  a  condition  or  open  up  an  op- 
portunity  for   tbe   unscrupulous    and    evil 


minded  by  trick  and  chicanery  to  tnterfere 
with  tbe  expression  of  the  voter's  wllL 
Hanscom  v.  State,  10  Tex.  Olv.  App.  638,  81 
S.  W.  549. 

[8]  Where  there  may  exist  a  doubt  as  to 
the  meaning  of  a  statute,  tbe  courts  wUl 
adopt  and  follow  the  contemporaneous  and 
practical  construction  put  upon  such  statute 
by  other  departments  of  the  government,  and 
by  those  charged  with  the  executlcm  there- 
of and  with  the  performance  of  duties  there- 
under. Acquiescence  by  the  people  for  many 
years  in  such  construction  and  their  formed 
habit  of  action  and  custom  arising  by  virtue 
of  such  construction  are  entitled  to  great 
weight  with  the  courts  and  such  construction 
ought  to  be  undisturbed  except  for  manifest 
error.    8  Cyc.  736  et  seq. 

[4]  The  above  statute  expressly  deals  with 
the  form  of  the  ballot.  The  statute  says  so 
In  express  terms  and  also  by  inference.  The 
courts  have  already  declared  that  the  stat- 
ute prescribes  the  form  of  the  ballot,  and 
that  such  statute  is  mandatory,  and  that  its 
provisions  as  affecting  the  form  of  the  ballot 
should  be  strictly  construed.  It  is  to  bo 
noticed  that  the  statute:  First,  provides  that 
the  election  shall  be  by  official  ballot,  and 
that  the  ballot  shall  have  written  or  printed 
at  the  top  the  words  (as  expressly  stated  In 
one  quotation  and  conjunctively)  "Official 
Ballot" ;  second,  that  it  also  shall  have  writ' 
ten  or  printed  thereon  (aa  expressly  provid- 
ed, in  one  quotation  and  conjunctively)  "For 
Prohibition";  third,  that  It  shall  also  have 
written  or  printed  thereon  (as  expressly  pro- 
vided. In  one  quotation  and  conjunctively) 
"Against  Prohibition."  In  the  natural  order 
of  the  English  language,  this  will  make  a  bal- 
lot of  three  lines,  and  there  can  be  no  doubt 
that  this  was  the  Intent  and  purpose  of  the 
Legislature.  This  intent  is  further  manifest- 
ed by  the  other  provisions  of  the  act  which 
prescribes  the  manner  of  voting  the  ballot. 
Those  who  favor  the  prohibition  of  the  sale 
of  intoxicating  liquors  within  tbe  proposed 
limits  shall  erase  the  words  "Against  Pro- 
hibition'' by  making  a  pencil  mark  through 
the  same,  and  those  who  <^pose  it  shall 
erase  the  words  "For  Prohibition"  by  making 
a  pencil  mark  through  the  same,"  thus: 

Official   Ballot  Official  Ballot 

For  Prohibition  Toi  I'liohibitiaa 

Aefiinst  PftihibitioB  Against  Prohibition 

This  form  is  a  literal  compliance  with  tbe 
statute,  and  can  be  voted  by  making  a  pen- 
cil mark  through  tbe  same.  The  form  of  the 
ballot  used  in  the  Hightower  and  Dolen 
boxes  was  as  follows: 

Official  Ballot 

For 

Prohibition 

Against 
Prohibition 
Under  this  form  of  ballot,  it  would  be  im- 
possible to  comply  with  tbe  terms  of  tbe  stat- 
ute expressly  providing  that  a  line  should  be 
run  through  the  words  "For  Prohibition"  bx~ 
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"Against  Prohibition,"  to  accordattce  witti 
the  way  the  voter  wanted  to  express  himself 
on  the  Issue.  It  would  take  two  lines  to  mn 
through  the  words  so  as  to  erase  them. 

The  court  ought  to  be  guided  by  the  lan- 
guage of  the  statute  and  to  glTe  expression  to 
the  tree  and  natural  meaning  which  the 
words  convey,  and  not  to  give  the  language 
sach  an  Interpretation  as  would  lead  to  an 
unnatural  and  absurd  conclusion,  as  we  neces- 
sarily would  do  if  we  should  allow  any  sort 
of  Ingenious  combination  to  be  molded  out  of 
the  words  contained  In  the  statute,  as  con- 
tended for  by  the  appellant 

We  cannot  follow  the  assertion  that  the 
statute  only  requires  certain  words  to  ap- 
pear npor^  the  ballot,  and  that  it  gives  no 
heed  to  the  form  of  the  words  or  to  the  con- 
struction of  such  words  into  phrases;  but, 
on  the  other  hand,  we  believe,  that  the  act 
contemplates  a  three-line  ballot,  such  as 
above  set  out,  and  which  is  known  and  re- 
ferred to  in  the  evidence  as  the  "standard 
form,"  and  which  has  been  almost  nnlver- 
sally  prescribed  In  local  option  elections,  and 
in  universal  and  practical  use  by  the  people 
since  the  original  enactment  of  the  statute. 
It  is  certainly  the  simplest  form  and  one 
most  likely  to  give  true  expression  to  the 
voice  of  the  voter. 

[6, 61  Article  S719  of  the  statutes  contains  a 
provision  which  reads  as  follows: 

"The  clerk  of  such  court  [the  county  court] 
shall  furnish  the  presiding  officer  of  each  voting 
box  within  the  proposed  limits  with  a  number 
of  such  ballots,  to  be  not  less  than  twice  the 
number  of  qualified  voters  at  such  voting  box." 

The  statute  also  prohibits  the  use  of  any 
except  official  ballots,  and  declares  that  none 
except  such  official  ballots  shall  be  received 
or  counted. 


There  Is  nothing  nnootatn  or  amblgnoos 

about  the  language  used  in  these  provisions. 
It  was  the  purpose  of  the  law  to  do  away 
with  the  furnishing  of  all  private  ballots  as 
had  theretofore  been  the  practice.  For  many 
reasons  the  privately  furnished  ballot  was 
unsatisfactory  and  was  open  to  mach  fraud 
and  manipulation.  This  law  names  a  respon- 
sible officer  as  the  person  to  furnish  an  tlie 
official  ballota  It  declares  what  should  be 
upon  the  official  ballot,  declares  what  words 
should  be  upon  such  ballot,  and  fixes  the  form 
of  such  words  by  quoting  them  in  parenthet- 
ical pairs.  It  fixed  the  sconice  from  which  the 
ballot  should  come,  and  prohibited  the  use  of 
any  except  such  official  ballots;  that  is  to 
say,  such  ballots  as  were  furnished  to  the 
election  officers  by  the  county  clerk.  Cleai^ 
ly,  then,  the  clerk  having  the  duty  of  furnish- 
ing such  ballots,  It  was  Incumbent  upon  him 
to  make  up  and  prepare  the  form  thereof,  in 
compliance  with  the  statute.  Tbia  Is  a  per- 
sonal trust  reposed  in  him  by  the  law.  He 
cannot  delegate  this  duty  to  the  county  jnd^ 
nor  to  any  other  c^cer  of  the  government 
The  trial  court  did  not  err  in  holding  tliat  the 
term  "Official  Ballot,"  as  used  in  article  5719, 
means  the  ballot  officially  famished  by  the 
county  clerk. 

Having  already  reached  the  condnsioa 
from  our  investigation  of  the  questions  con- 
sidered that  this  cause  must  be  affirmed,  we 
do  not  deem  it  necessary  at  this  time  to  ex- 
press an  opinion  on  the  third  questivn  above 
referred  to ;  that  is,  as  to  tbe  requirements  of 
uniformity  of  the  ballot  in  all  of  the  boxes 
in  precinct  No.  3,  the  number  of  lines,  Btyie. 
printing,  quality  of  paper,  etc. 

The  court  did  not  err  in  holding  the  elec- 
tion void  and  this  cause  Is  therefore  aC- 
Aimed. 
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AMBBZOAN  BXPBESS  OO.  t.  FOX. 

(Supreme  Court  of  Tennemea.     Jime  3,  1916. 

On  PetitioB  to  B«h««r,  Aog.  16,  l&ie.) 

1.  IHJTJNOTIOW    «S>3S— FORSISN    COtlBTS— IW- 

imtonov  AOAiiTST  Pbooxbdihow— Buixv— 

BQUITABI.E  RufXDns. 

The  courts  of  the  forum  may  restrain  a 
citizen  of  the  state  of  the  forum  from  prosecnt- 
ins  a  suit  against  a  dtizen  of  the  same  state  in 
a  foreign  state. 

[Ed.  Note.— For  other  cases,  see  Injonction, 
Cent.  Dig.  g$  70,  71;  Dec.  Dig.  9=>SB^ 

2.  iHJUNCmOW  «=»33— HlXIKF^HlOHT  TO. 

Defendant,  a  resident  of  Tennessee,  will  not 
be  enjoined  from  suing  a  complainant  in  the 
state  of  Mississippi  on  a  cause  vt  action  arisint; 
in  Tennessee,  because  it  would  be  to  complain- 
ant's convenience  to  be  sued  in  Tennessee,  or 
because  the  rules  of  law  in  Mississippi  are  slight- 
ly different,  for  probably  the  laws  of  Tennessee 
would  be  applied,  and  such  an  injunction  should 
be  granted  only  in  a  very  special  case,  and  not 
one  merely  where  the  practice  in  two  states  dif- 
fered. 

[Ed.  Note.— For  other  oases,  see  Injunction, 
Cent  Dig.  f §  70,  71 ;   Dec  Dig.  ®=>33.] 
8.  Injunction  «=»33—Riij«f— Right  to. 

The  courts  of  the  forum  will  not,  at  the 
suit  of  a  nonresident  corporation  which  might 
remove  a  suit  brought  by  a  resident  of  the  state 
to  the  federal  courts,  enjoin  a  resident  from 
suing  in  a  foreign  state,  for  such  corporation 
could  not  be  compelled  to  submit  to  the  juris- 
diction of  the  local  courts. 

[Ed.  Note.— B\)r  other  easea,  see  Injunction, 
Oiit.  Dig.  IS  70,  71;    Dec  Dig.  «=»33.] 

Certiorari  to  Court  of  CItU  Aiveals. 

BUI  by  the  American  Express  Company 
against  Sam  Fox.  From  a  de«ee  for  com- 
Idalnant,  defendant  appealed  to  the  Conrt 
0<  ClTtt  Appeals,  whlA  a£Brmed  the  decree, 
and  he  prays  certiorari.  Writ  granted,  ond 
decree  reversed. 

Borcfa  &  Minor  and  C.  H.  McKay,  all  of 
Memphis,  for  complainant  W.  G.  Oavett  and 
H.  S.  Buchanan,  both  of  Memphis,  for  de- 
flendant. 

GBBEN,  J.  Sam  Fox,  a  dtizen  of  Shelby 
connty,  Tenn.,  brought  a  suit  for  $20,000  dam- 
ages for  personal  Injnrles  in  a  drcnlt  court 
of  that  county,  against  the  American  Express 
Company,  a  New  York  corporation  or  joint 
stock  company,  having  an  office  and  place  of 
baslness  in  Shelby  coimty,  Tenn.  The  acci- 
dent happened  In  Shelby  county.  This  suit 
was  removed  to  the  district  court  ofl  the  Unit- 
ed States  at  Memphis  on  petition  of  the 
American  Express  Company.  Before  trial  in 
the  federal  conrt,  Fox  took  a  nonsuit. 

Three  months  later.  Fox  began  a  new  ae- 
tl<Mi  ofi  account  of  the  same  matters  In  the 
drcnlt  court  of  D«  Soto  connty,  Miss.,  for 
$SJOOO  damases. 

.  Tills  Mil  was  filed  by  the  American  Express 
Company  te  the  chancery  court  of  Shelby 
aoanty  to  enjoin  the  prosecntion  by  Fox  of 
bis  said  damage  salt  in  the  drcnlt  conrt  of 
De  Soto  ooanty.  Miss.  A  dMourrer  was  In- 
terposed by  Fox,  whldi  ^as  oTermled  hj  the 
cbaneellor  and  the  inunction  .was  granted 


as  prayed.  The  Conrt  of  Civil  Appeals  af- 
firmed the  chancellor's  decree,  and  the  case 
Is  before  us  on  petition  for  certiorari,  whldi 
has  been  granted. 

[1]  Notwithstanding  a  dictum  to  the  con- 
trary In  Lockwood  &  Co.  v.  Nye,  32  Tenn.  (2 
Swan)  615,  68  Am.  Dec.  73,  we  think  there 
Is  no  doubt  that  the  courts  of  one  state  have 
the  power  In  a  proper  case  to  restrain  a  dtl- 
sKh  of  that  state  from  prosecuting  a  suit 
against  another  dtlsen  of  the  same  state  in 
the  courts  of  another  state.  This  Jnrlsdlc^ 
tlon  rests  on  the  theory  that  the  Injunction 
operates  In  personam  and  is  not  an  Inter- 
ference with  the  proceedings  of  the  oonrts 
of  a  sister  state.  High  on  Injunctions  (4th 
Ed.)  §t  108-107;  Story's  Eq.  Jurlsp.  S§  809, 
900;    Pomeroy's  Bq.  Remedies,  §  670. 

Two  of  the  leading  cases  in  America  an- 
nouncing this  rule  are  Dehon  v.  Foster,  4 
Allen  (Mass.)  545,  and  Cole  v.  Cunningham, 
133  tr.  S.  107,  10  Sup.  Ct  269,  35  L.  Ed.  538. 
In  the  last  case  It  was  held  that  such  pro- 
ceedings were  not  in  derogation  of  section  1, 
art.  4,  of  the  Constitution  of  the  United 
States  providing  that  full  faith  and  credit 
shall  be  given  in  each  state  to  the  judgments 
of  another  state. 

This  question  has  received  elaborate  con- 
sideration In  recent  years  and  the  cases  on 
the  subject  are  collected  and  classified  in  notes 
In  10  Ann.  Cas.  26,  21  h.  R.  A.  71,  and  25  L. 
B.  A.  (N.  S.)  267.  Two  recent  cases  are  Jones 
V.  Hughes,  156  Iowa,  684,  137  N.  W.  1023,  42 
li.  B.  A.  (N.  S.)  602;  Frelck  v.  Hlnkly,  122 
Minn.  24,  141  N.  W.  1096,  46  L.  R.  A.  (N.  S.) 
695.  It  appears,  from  an  examination  of  the 
authorities  referred  to,  that  injunctions  have 
been  granted  against  suits  In  the  cqurts  of 
another  state  to  prevent  embarrassment,  op- 
pression, or  fraud,  to  prevent  evasion  of  dom- 
Idllary  laws,  where  insolvency  proceedings 
are  pending,  where  the  local  court  had  prior 
jurisdiction,  and  perhaps  other  cases. 

[2]  The  dedslons  do  not  appear  to  be  alto- 
gether agreed  as  to  what  drcumstances  jus- 
tify such  relief.  It  would  he  perhaps  Im- 
possible to  state  a  rule  to  which  all  the  cases 
would  conform.  We  are  Impressed  with  the 
idea  that  sudi  injunctions  have  in  some  of 
the  cases  been  Improrldently  granted.. 

We  Indulge  ourselves  in  quotations  from 
the  opinions  of  three  eminent  judges  who 
have  had  occasion  to  consider  this  jurisdic- 
tion of  conrts  of  equity. 

Chancellor  Pitney,  of  New  Jersey,  ob- 
served: 

"But  on  general  principles,  equity  will  not 
interfere  with  the  right  of  any  person  to  bring 
an  action  for  the  redress  of  grievance — the  right 
preservative  of  all  rights — except  for  grave  rea- 
sons, and  on  grounds  of  comity  the  power  of 
one  state  to  interfere  with  a  litigant  who  is 
in  due  coarse  pursuing  his  rights  and  remedies 
in  the  courts  of  another  state  ought  to  be  spar- 
ingly exercised.  *  •  *  They  must  be  very 
special  circumstances  that  will  justify  tliis  court 
in  restraining  the  prosecution  of  an  equitable 
action  already  pending  in  a  court  of  ample  ja- 
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risdiction.  I  speak  not  of  any  liuitatioii  upon 
the  power  of  this  coort,  but  upon  the  propriety 
of  itfi  exercise  In  the  particular  case.  Its  ex- 
ercise is  not  to  be  properly  based  upon  any  the- 
ory that  this  court  knows  better  how  to  do  jus- 
tice than  the  court  of  last  resort  of  that  com- 
monwealth ;  that  it  can  weigh  evidence  better 
or  more  justly  apply  to  the  facts  any  general 
principle  of  law  or  equity,  nor  upon  the  ground 
that  this  court  recognizes  different  rules  of  law 
or  of  equity  from  those  which  obtain  in  the  com- 
monwealth." Bigelow  T.  Old  Dominion  Copper 
Mining  &  Smeltmg  Co.,  74  N.  J.  Equity,  457, 
71  Atl.  153. 

Chief  Justice  McClaln  of  Iowa  said: 
"But,  beyond  the  prevention  of  some  threaten- 
ed evasion  of  the  specific  laws  of  the  state  in- 
tended to  regulate  the  relations  of  its  citizens 
to  each  other  in  some  definite  manner,  courts 
have  been  reluctant  to  interfere  with  the  exer- 
cise of  the  undeniable  right  of  a  resident  to 
go  into  the  courts  of  another  state  to  secure 
such  relief  aa  may  there  be  available  to  him,  and 
have  not  felt  justified  in  scrutinizing  his  motive 
in  doing  so."  Jones  v.  Hughes,  156  Iowa,  684, 
137  N.  W.  1023,  42  L.  R.  A.  (N.  S.)  502. 

Judge  Brewer,  wliile  on  the  Supreme  Court 
of  Kansas,  used  this  language: 

"The  question  is:  Under  what  circumstances 
will  a  court  of  equity  restrain  a  party  from 
invoicing  the  aid  of  the  courts  and  processes  of 
another  state?  It  certainly  will  not  do  that, 
simply  to  compel  him  to  carry  on  his  litigations 
at  home.  It  will  not  act  ufion  the  basis  of  any 
distrust  of  the  courts  of  a  sister  state."  Cole  v. 
Young,  24  Kan.  485. 

Tested  by  the  rules  expressed  In  the  above 
quotations  from  these  three  learned  Jurists, 
we  tbink  that  the  bill  of  complaint  does 
not  state  a  case  which  entitles  it  to  the  re- 
lief here  sought 

It  Is  said  for  the  complainant  that  it  wlU 
be  unable  to  compel  the  attendance  of  any  of 
its  witnesses  In  the  Mississippi  court  and  un- 
able to  procure  the  attendance  of  some  of 
them;  that  Fox's  contributory  negligence 
will  only  mitigate  his  damages  in  Mississippi 
and  will  not  bar  his  recovery  there  as  it 
would  in  Tennessee;  that  in  Mississippi  all 
questions  of  negligence  and  contributory  neg- 
ligence must  go  to  the  Jury,  while  in  Tenn- 
essee a  defendant  Is  entitled  to  peremptory 
Instructions  as  to  these  matters,  under  cer- 
tain circumstances.  Other  reasons  are  set 
out  why  it  would  be  more  convenient  for  the 
complainant,  and  more  to  Its  advantage,  to 
have  Fox's  damage  suit  tried  in  Tennessee. 
While  some  of  the  decided  cases  would  ap- 
parently Justify  an  injunction  In  favor  of 
the  complainant,  we  do  not  think  it  entitled 
to  such  relief  on  the  showing  It  has  made. 
So  far  as  we  can  see,  every  defense  avail- 
able to  the  American  Express  Company 
against  this  damage  suit  in  Tennessee  will 
likewise  be  avollable  to  it  In  Mississippi.  The 
accident  occurred  in  Tennessee,  and  Tennes- 
see law  will  doubtless  be  applied.  The  fact 
that  the  procedure  In  Mississippi  differs 
somewhat  from  procednre  in  Tennessee  does 
not  authorize  the  exercise  of  the  Jurisdiction 
Invoked.  Wo  cannot  doubt  that  Justice  will 
be  administered  in  the  MississiPf)!  courts, 
nor  would  we  feel  authorised  in  restraining 


the  suit  In  Ifisslsslppl  merely  because  It  la 
more  convenient  for  the  obmplalnant  to  liti- 
gate snch  matters  in  Tennessee,  or  because 
our  practice. may  be  mote  favcvable  to  It.  It 
may  be  more  oonvenlent  for  Fox  to  litigate 
in  Mississippi,  and  more  to  his  adrantage. 
We  see  no  evidence  of  fraud  or  oppressioa, 
nor  any  attempt  to  evade  domiciliary  laws. 

[3]  What  we  have  heretofore  said,  bow- 
ever.  Is  not  absolutely  necessary  to  a  decision 
of  this  case.  Such  injunctive  relief  as  is 
here  aouarht  by  the  complainant,  in  all  the 
cases  to  wnich  our  attention  has  been  called, 
hag  been  accorded  to  citizens  of  a  particular 
state  in  proceedings  against  dtisens  of  the 
same  state.  We  know  of  no  case,  reaching  a 
court  of  last  resort,  where  an  injunction  has 
been  issued  in  behalf  of  a  nonresident  by  the 
courts  of  any  state  to  restrain  a  citizen  of 
that  state  from  suing  the  nonresident  in  an- 
other state. 

We  are  not  aware  that  this  ld«itlcal  ques- 
tion has  heretofore  arisen,  but  we  think  there 
are  very  good  reasons  why  the  Jurisdiction 
Invoked  should  not  be  exercised  In  favor  of 
a  nonresident,  at  least  In  a  case  involving 
such  facts  as  the  present  one. 

We  pass  the  suggestion  that  the  courts  of 
a  given  state  have  enough  to  do  when  they 
protect  the  rii^ts  of  their  own  citizens  and 
dtisens  of  other  states  within  their  borders. 
It  Is  obvious,  however,  that  our  dtiaens 
should  not  be  restrained  from  asserting  their 
rif^ts  against  any  person  in  other  fortnus, 
and  compelled  to  litigate  with  such  person  in 
our  own  courts,  unless  we  can  also  restrain 
that  person  from  litigating  elsewhere,  and 
force  him  to  yield  to  the  Jnrisdlctlaai  of  onr 
courts. 

From  the  statement  of  the  case,  it  ainiears 
that  the  American  Express  Company  has  not 
been  willing  to  submit  its  rights  to  the  courts 
of  Tennessee  in  the  matter  of  Fox's  claim 
for  damages.  Fox  first  sued  the  complainant 
in  the  circuit  court  of  Shelby  county,  and  the 
complainant— the  defendant  in  that  suit- 
forthwith  removed  the  case  to  the  federal 
court  If  we  enjoin  Fox's  suit  In  Mississippi 
and  he  brought,  another  suit  in  the  Tennetiisae 
courts  for  more  than  $3,000  or  for  $20,0<u. 
we  would  be  utterly  without  power  to  com- 
pel the  American  Hi'xpress  Company  to  sur- 
render to  this  Jurisdiction.  It  would  be  en- 
titled by  reason  of  diverse  cltiaensUp  to  re- 
move the  controversy  to  the  courts  of  the 
United  States,  and  Judging  from  its  previous 
course,  the  American  Express  Company 
w«uld  do  that  very  thing. 

If  the  case  were  removed  to  the  federal 
conrt.  Fox  wonld  be  inconvenienced  In  ceiv 
tain  particvlars.  Just  as  the  complainant 
claims  it  trill  be  inoonvenienoed  by  the  salt 
In  MisslssippL  The  quantum  of  evidence 
necessary  to  take  the  case  to  the  Jury  is 
greater  in  the  federal  courts  than  In  the  Ten- 
nessee coorts.  Onie  feUow-servant  rule 
broader  appUcatton  In  the  federal  coa; 
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Proceedings  In  tbe  federal  courts  are  more 
expensive  and  cannot  be  carried  on  npon  tbe 
onth  of  a  poor  person. 

It  Is  tme  that.  Inasmuch  as  the  complain- 
ant has  qualified  to  do  business  in  Tennessee, 
it  is  a  resident  of  Tennessee  for  certain  pur- 
poses. Tnrcott  v.  Railroad,  101  Tenn.  108, 
46  8.  W.  1067,  40  liL  R.  A.  768,  70  Am.  St  Rep. 
661;  Adams  y.  Chattanooga  Co.,  Iitd.,  128 
Tenn.  605,  161  S.  W.  1131.  The  American 
Express  Company,  nevertheless,  is  still  a  resi- 
dent of  the  state  of  New  York  for  Jnrisdlo- 
tional  purposes,  so  as  to  enable  It  to  remove 
this  controversy  to  the  courts  of  the  United 
States. 

Inasmuch,  therefore,  as  we  would  be  un- 
able to  comjiel  the  complainant  to  submit  to 
our  Jurisdiction,  should  we  enjoin  Fca's  suit 
in  Mississippi,  we  must  decline  for  that  rea- 
son, If  for  no  other,  to  grant  the  relief  here 
sought.  The  result  would  be  an  injustice  to 
a  citizen  of  this  state.  It  would  force  him 
without  doubt  to  suffer  much  of  the  very 
trouble  and  Inco&venience  which  the  com- 
plainant seeks  to  obviate  for  ItseU. 

The  decree  of  the  Court  of  Civil  Appeals 
and  the  decree  of  the  chancellor  will  be  .re- 
versed, and  the  bill  dismissed  at  complain- 
ant's cost. 

On  Petition  to  Rehear. 

A  petition  to  rehear  is  filed,  which  points 
oat  that  the  case  was  submitted  on  demur- 


rer to  tbe  complainant's  bin,  and  diaUenges 
tbe  accuracy  of  the  statement  in  the  opin- 
ion that  "no  fraud  or  oppression  nor  any  at- 
tempt  to  evade  domiciliary  laws"  appears, 
on  the  part  of  defendant  herein.  If  it  be 
conceded  that  on  the  former  hearing  tbe 
court  did  not  give  adequate  force  to  certain 
charges  of  the  bill  confessed  by  tbe  demur- 
rer, nevertheless  the  result  must  remain  the 
same.  As  noted  in  the  opinion,  that  portion 
criticized  as  Just  Indicated  was  not  "abso- 
lutely necessary  to  a  decision  of  this  case." 

We  remain  unshaken  in  the  belief  that 
such  an  Injunction  as  is  herein  sought  should 
not  be  granted  to  a  nonresident  complain- 
ant, under  the  circumstances  appearing  in 
this  case.  Tbe  observation  in  the  opinion 
that  litigation  might  not  be  pursued  in  the 
courts  of  tbe  United  States  upon  the  pauper's 
oath  was  founded  upon  the  practice  that  has 
prevailed  therein  within  the  knowledge  of 
the  writer.  Our  attention  is  moreover  called 
to  a  rule  of  the  federal  District  Court  for 
the  Western  Division  of  Tennessee,  absolving 
the  derk  of  that  court  from  the  duty  of 
docketing  any  case  until  the  plaintiff  makes 
a  deposit  to  cover  costs.  Whether  such  prac- 
tice and  rule  be  authorized  by  federal  law, 
it  is  not  for  us  to  say.  This  matter  is  not 
determinative  of  the  controversy  before  us. 

We  are  tbe  better  satisfied  upon  reconsid- 
eration that  we  properly  decided  this  case, 
and  the  petition  to  rehear  is  dismissed. 
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RITSCHT  T.  GARRBLS.     (No.  14806.) 

(St.  Loais  Court  of  Appeals.    MiMoori.    Joly  14, 

1016.    Rehearing  Denied  3als  31,  1916.) 

1.  Libel  and  Sla.ndeb  €=>47  —  QuxuncD 
PHiviMiOE— Self-Defknsk. 

Where  plaintiff  had  attacked  the  character 
of  defendant's  father,  the  defense  of  qualified 
privilege  was  not  available  to  defendant,  who 
published  a  libelous  affidavit  defending  bis  fa- 
ther's character. 

[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S{  131,  132,  154 ;  Dec.  Dig. 
«S947.} 

2.  Libel,  ai«d  Slandkb  «=9l05(3)— Etidkivob 

— A  D  MI8SI BILITT. 

Where  an  action  for  libel  is  based  upon  a 
part  of  an  afBdavit,  the  defendant  may  introduce 
Its  remaining  portions  to  explain  the  paragraphs 
directly  involved  and  to  mitigate  the  damages. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i  2M;  Dec.  Dig.  <3=3> 
105(3).] 

8.  Apfeai.  and  Bbbob  «=3ll70(7)— Dxtsbmi- 
NATioN  or  Cause— Reversal,— FoKMAL  Da- 
TEOTs— Reobptiow  of  Evidence. 
The  court's  failure  to  require  plaintiff  to  in- 
troduce the  entire  affidavit,  or  the  pamphlet  in 
which  it  was  published,  is  not  reversible  error, 
under  Rev.  St  1909,  {  2082,  forbidding  reversals 
except  for  material  errors,  where  the  remain- 
ing matter  was  immaterial  and  defendant  did 
not  offer  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  4066,  4643 ;   Dec.  Dig.  ®=> 

4.  Tbiai.  «=»323—Vkbdiot—Siokatobk— Stat- 
ute. 
Rev.  St  1900,  I  7280,  reanirlng  all  agree- 
ing jurors  to  sign  the  verdict  unless  unanimous- 
ly rendered,  when  the  foreman  alone  signs  it, 
refers  to  a  three-fourths  verdict  authorized  by 
the  amended  Constitution,  and  is  inapplicable 
to  one  returned  by  11  jurors  under  a  stipula- 
tion that  the  case  might  proceed  with  them  the 
same  as  with  12  jurors. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  I  759 ;    Dec.  Dig.  iS=5323.] 

Appeal  from  St  Louis  Circuit  Court;  Eu- 
gene McQuiUin,  Judge. 

"To  be  officially  published." 

Action  by  Lewis  J.  Rltschy  against  Wil- 
liam L.  Garrels.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

T.  Percy  Carr,  of  St  Louis,  for  appellant 
W.  B.  &  Ford  W.  Thompson,  of  St.  Louis, 
for  respondent 

NORTON  I,  J.  This  is  a  suit  for  damages 
on  account  of  a  libel.  Plaintiff  recovered, 
and  defendant  prosecutes  the  appeal. 

Defendant  made  and  caused  to  be  printed 
and  published,  about  December  28,  1910,  an 
affidavit  which,  through  some  of  the  state- 
ments therein,  cast  a  reflection  upon  plain- 
tiff, and  hence  this  suit  The  affidavit  so 
made  and  published  by  defendant  refers  to 
"lying  affidavits"  made  by  plaintiff;  that  is, 
as  if  to  charge  plaintiff  with  having  made  ly- 
ing affidavits.  The  affidavit  of  defendant  al- 
so refers  to  plaintiff,  Ritschy,  as  one  who 
would  readily  "play  the  crooked  game,"  etc. 

The  petition  prays  a  recovery  of  $10,000 
compensatory   damages   and   also  the   same 


amount  In  punltire  damagea.  It  appears  to 
have  been  drafted  as  in  two  counts,  but  the 
court  treated  with  the  averments  as  though 
both  related  to  the  same  grievance.  The 
actual  damages  claimed  are  because  of  the 
publication  of  the  libel  on  December  2Sth, 
while  what  appears  to  be  the  second  count 
claims  punitive  damages  on  account  of  a  li- 
bel said  to  have  been  published  on  December 
19th  of  the  same  year.  It  is  argued  that,  as 
the  publication  <^  each  libel  is  a  separate 
tort,  no  recovery  whatever  may  l>e  bad  as 
tor  punitive  damages  on  account  of  a  libel 
published  as  of  that  date;  but  obviously  the 
argument  Is  not  well  grounded,  for  It  ap- 
pears from  an  examination  of  the  record  that 
the  petition  was  amended,  so  as  to  show  the 
punitive  damages  were  daimed  on  acconst 
of  a  libel  of  December  28th — that  is,  the 
same  libel  for  which  compensatory  damages 
are  claimed  in  the  preceding  paragraph  of 
the  petition.  Therefore  both  the  compensa- 
tory damages  and  the  punitive  damages  sued 
for  relate  to  the  same  and  Identical  publica- 
tion— ^that  Is,  that  made  on  December  2Sth. 
It  is  said  the  date  December  19th  .was  inad- 
vertently inserted  as  a  clerical  error.  That 
the  petition  was  amended  during  the  proceed- 
ings as  above  indicated,  in  order  to  mate 
it  conform  to  the  proof,  is  abundantly  dear 
from  the  record. 

[1]  It  appears  that  defendant's  father,  who 
was  president  of  the  Franklin  Banlc  in  St 
Louis,  became  involved  in  some  litigation  in 
New  Mexico  over  the  sale  of  certain  collater- 
al securities  held  by  the  bank.  In  a  pro- 
ceeding to  set  this  sale  aside,  plaintiff  maJe 
an  affidavit  which  was  utiUzed  in  court,  and 
the  substance  of  plaintiff's  affidavit  was  pub- 
lished in  St  Louis  in  connection  with  the 
court  proceedings.  Defendant's  father  there- 
upon set  about  accumulating  certain  facts 
with  respect  to  the  subject-matter  to  be  pub- 
lished In  a  pamphlet  and  issued  by  him  to 
business  associates  and  others  In  explana- 
tion of  his  conduct  touching  the  sale.  De- 
fendant made  an  affidavit  in  respect  of  thii 
matter  and  caused  it  to  be  printed  and  pub- 
lished in  the  pamphlet  prepared  by  his  fa- 
ther. In  other  words,  defendant  aided  hiJ 
father  in  the  preparation  of  the  pamphlet 
and  admits  in  Iiis  testimony  tliat  lie  caus«-J 
the  affidavit  so  made  by  bim  to  be  printi-J 
and  published  at  the  time  in  question.  Tst 
libel  sued  on  relates  alone  to  the  language 
employed  by  defendant  in  the  affidavit  ina» 
and  published  by  him  in  aid  of  his  father's 
defense.  Among  other  things  defendant  in- 
voked throughout  the  trial  a  qualified  privi- 
lege in  respect  of  this  matter;  that  is  :' 
say,  that  he  was  merely  defending  Ills  fa- 
ther. The  court  excluded  tliia  defense  l-.^ 
repeated  rulings  and  refused  instructic-iis 
predicated  on  that  theory  in  the  view  that 
though  defendant's  father  might  make  a  de- 
fense   against    charges    made    by    platnti£ 
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against  him,  defendant  was  not  piivlleged  to 
do  so  In  defense  of  anotber. 

It  Is  argued  the  court  erred  In  this  view, 
but  we  are  not  so  persuaded.    It  is  said: 

"The  law  justifies  a  man  in  repelling  a  defam- 
atory charge  hj  a  denial  or  by  an  erplanation. 
He  has  a  qualified  privilege  to  answer  the 
charge,  and  if  he  does  so  in  good  faith,  and 
what  he  publishes  is  fairly  an  answer,  and  is 
published  for  the  purpose  of  repelling  the 
charge,  and  not  with  malice,  it  is  privileged,  al- 
though it  be  false.  But  the  privilege  under  this 
riile  is  limited  to  retorts  or  answers  which  are 
necessary  to  the  defense,  or  fairly  arise  out  of 
the  charges  made ;  and  hence,  if  the  defamatory 
matter  published  by  defendant  is  not  a  proper 
reply  to  the  matter  published  by  plaintiff  which 
provoked  its  publication,  it  will  be  actionable  ir- 
respecdve  of  the  question  of  malice."  25  Gyc. 
391,  392. 

See  also  Fish  r.  St  Louis  County  Printing 
&  Publishing  Co.,  102  Mo.  App.  6,  74  S.  W. 
641. 

But,  though  defendant's  father  may  have 
been  justified  in  publishing  a  retort  in  de- 
fense against  the  aspersions  against  his 
character  contained  in  plaintiff's  affidavit  fil- 
ed In  the  litigation  In  New  Mexico,  we  per- 
ceive no  reason  why  the  principle  should  ex- 
tend to  the  case  in  hand,  which  Is  that  of  a 
libel  prepared,  printed,  and  published  by  de- 
fendant. Ko  authority  is  dted,  and  we  are 
aware  of  none,  which  extends  the  privilege 
invoked  to  the  case  of  the  son,  whom  the 
Jury  found  made  a  libelous  attack  on  plain- 
tiff. Obviously,  though  the  father  were  Jus- 
tified, the  defendant,  who  prepared  and  pub- 
lished the  libel,  must  respond  from  the  fal- 
sity of  the  accusations  made  by  him,  if  he 
sees  fit  to  personally  print  and  publish  them 
as  he  did.  There  is  certainly  no  self-defense 
In  the  case  in  so  far  as  defendant  is  con- 
cerned. 

[2,  t]  The  pamphlet  In  which  the  libel  was 
carried  is  printed  in  59  pages,  and  plaintifl 
Introduced  In  evidence  only  a  portion  of 
that  prepared  and  publiBhed  by  defendant, 
which  contained  the  published  matter  com- 
plained of.  It  is  argued  the  court  erred  in 
not  requiring  plaintiff  to  introduce  the  entire 
pamphlet,  with  all  of  its  pages,  and  especial- 
ly the  entire  affidavit  printed  and  published 
by  defendant.  There  is  no  doubt  that  defend- 
ant was  entitled  to  have  the  entire  affidavit 
prepared  and  published  by  him  read  in  evi- 
dence, to  explain  the  paragraphs  upon  which 
the  snit  is  founded,  and  to  show  the  motive 
and  Intent  of  the  publication,  and  to  mitigate 
damages,  if  h^  chose  to  do  so.  See  More- 
bead  V.  Jones,  2  B.  Mon.  (Ky.)  210,  36  Am. 
Bee.  600.  But,  though  such  be  true,  we  are 
forbidden  by  the  statute  (section  2082,  R.  S. 
1909)  from  reversing  a  Judgment  except  for 
error  materially  affecting  the  merits  of  the 
action  against  the  appellant,  and  this  stat- 
ute is  to  be  adhered  to  according  to  its  spir- 
it. See  Shlnn  v.  United  Rys.  Co.,  248  Mo. 
173,  164  8.  W.  108.  On  reading  the  enUre 
SLTtlcle  prepared  and  published  by  defend- 
ant. It  appears  plaintiff  Introduced  so  much 
MB  was  immediately  relevant  to  the  libel  com- 
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plained  of,  and  defendant  did  not  see  fit  to 
read  the  remainder  in  evidence,  either  at 
that  time  or  subsequoitly,  when  putting  in 
his  defense.  The  court  did  not  deny  defend- 
ant's right  to  have  the  entire  article  before 
the  Jury,  and  defendant  should  be  regarded 
as  having  waived  the  matter.  At  any  rate, 
there  is  nothing  in  the  portions  of  the  arti- 
cle not  read  which  would  ^ther  tend  to  ex- 
plain or  mitigate  the  charges  complained  of. 
The  Judgment  ought  not  to  be  reversed  for 
the  mere  failure  of  plaintiff  to  read  imma- 
terial matter  to  the  Jury,  when  the  defend- 
ant did  not  deem  It  of  sufficient  importance 
to  even  offer  it  in  evidence. 

[4]  It  is  argued  the  verdict  is  erroneous, 
for  that  it  was  signed  by  but  one  Juror  as 
the  foreman,  when  the  record  discloses  only 
11  members  of  the  Jury  participated  therein. 
Obviously  this  argument  is  without  merit, 
when  the  facts  on  which  It  is  founded  are 
considered.  It  appears  that  during  the  trial 
one  of  the  Jurors  became  111  and  was  excused 
by  consent  of  the  parties.  In  connection 
with  this  the  parties  stipulated  and  agreed 
"that  the  case  may  proceed  with  U  Jurors 
the  same  as  with  12."  Prior  to  the  adoption 
of  our  constitutional  amendment  authorizing 
tliree-fourths  of  the  members  of  a  Jury  to 
return  a  verdict  in  a  court  of  record  on  the 
trial  of  a  civil  cause,  the  concurrence  of  the 
full  panel  was  required.  After  the  adoption 
of  the  amendment  referred  to  the  Ijegislature 
provided  that  if  a  verdict  be  rendered  by 
the  entire  panel  the  foreman  alone  may  sign 
it,  but  if  rendered  by  a  less  number  than,  the 
panel  such  verdict  shall  be  signed  by  all  of 
the  jurors  who  agree  to  It.  Section  7280,  R. 
S.  1909.  This  statute  reckons  with  and  con- 
templates the  matter  of  carrying  into  effect 
the  amendment  to  the  Constitution  author- 
izing a  three-fourths  verdict,  aud  is  not  de- 
signed to  control  a  situation  such  as  this, 
where  one  of  the  Jurors  is  excused  by  con- 
sent of  parties  and  it  is  stipulated  that  the 
case  shall  proceed  as  if  12  Jurors  continued 
to  act  throughout  the  trial.  It  would,  in- 
deed, be  not  only  highly  technical,  but  unjust 
as  well,  to  thwart  the  result  of  the  trial  and 
set  aside  the  verdict,  which  api>ears  to  have 
been  unanimous,  when  considered  under  the 
stipulation  solemnly  entered  into  of  record 
by  the  parties  to  continue  with  the  trial  as 
if  a  Jury  of  12  men  were  in  the  box.  The 
substance  of  the  stipulation  is  "that  the  case 
may  proceed  with  11  Jurors  the  same  as  with 
12."  If  12  were  present,  the  signing  of  the 
verdict  by  one  Juror  as  the  foreman  was  the 
proper  course  to  pursue.  The  parties  treated 
the  11  Jurors  as  a  full  panel  of  12,  and 
should  be  held  to  account  accordingly. 

We  see  no  error  in  the  Instructions  given, 
and  none  in  the  action  of  the  court  in  re- 
fusing those  denied  defendant.  AIT  compe- 
tent matters  of  defense  were  submitted  by 
the  Instructions  given  on  the  part  of  defend- 
ant. 

There  are  some  30  assignments  of  error 


>  Google 


1122 


187  SODTHWBSTIQRN  REPORXEB 


(Mo. 


set  forth  In  the  brief,  but  due  regard  to  ex- 
pedition of  the  public  business  forbids  that 
they  should  all  be  seiKirately  discussed  In 
the  opinion.  Howerer,  we  have  treated  with 
the  more  important  arguments  advanced, 
and  considered  all  of  those  put  forward  In 
connection  with  the  entire  record. 

We  see  nothing  further  wtiich  merits  dis- 
cussion, and  it  appears  the  Judgment  should 
be  affirmed.    It  is  so  ordered. 

RBYNOIjDS,  p.  J.,  and  ALLEN,  J.,  concur. 


STATE  ex  rel.  WAGENEB  v.  COOK,  Probate 
Judge.    (No.  1631&) 

(St  Louis  Court  of  Appeals.     Missouri    July 
24,  1916.) 

1.  Insane  Pebsonb  <s=al8 — Ccstodt  and  Con- 

IBOIi — DiSCBETION  of  PBOBATE  COUBT. 

Under  Kev.  St.  1909,  §  519,  providing  that 
if  affidavits  are  filed  to  the  effect  that  one  in 
custody  of  unsound  mind  has  been  restored,  the 
court  shall  hold  inquiry  as  to  his  sanity,  and 
that  if  the  court  on  such  inquiry  finds  that 
he  has  not  been  restored,  but  such  person  with- 
in ten  days  thereafter  files  a  duly  verified  alle- 
gation that  he  is  of  sound  mind  and  is  aggrieved 
by  the  finding  of  the  court,  the  court  shall  then 
cause  the  facts  to  be  inquired  into  by  a  jury, 
the  court  must  set  the  last  provided  hearing 
within  a  reasonable  time,  and  it  is  an  abuse  of 
discretion  to  postpone  the  hearing  for  four 
months. 

[Ed.  Note.— For  other  cases,  see  Insane  Pet^ 
sons.  Cent  Dig.  S  27 ;  Dec.  Dig.  <e=s>18.] 

2.  Mandauus  «=»28— Function  of  Wbit— In- 

TfiBFBRENCB   WITH   "DiSCBETION    OF  CO.UBT." 

While  ordinarily  discretion  of  courts  will 
not  be  interfered  with  by  mandamus,  that  dis- 
cretion is  a  sound  legal  discretion  and  not  an 
unlimited  license  to  act,  irrespective  of  restraint, 
and  if  it  appears  that  there  has  been  an  abuse 
of  discretion,  mandamus  is  the  proper  remedy. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  J  64 ;   Dec.  Dig.  <S=>28. 

For  other  definitions,  see  Words  and  Phrases, 
EHrat  and  Second  Series,  Discretion.] 

"Not  to  be  officially  published." 
Mandamus  by  the  State,  on  relation  of  F. 
L.  Wagener,  against  W.  B.  M  Cook,  Judge 
of  the  Probate  Court  of  Montgomery  Coun- 
ty.   Peremptory  writ  awarded. 
See,  also,  185  S.  W.  758, 187  S.  W.  621. 

Ball  &  Ball,  of  Montgomery  City,  for  re- 
lator. E.  P.  Rosenberger,  of  Montgomery 
City,  for  respondent 


NORTONI,  J.  This  is  an  original  proceed- 
ing in  mandamus  directed  to  the  probate 
court  of  Montgomery  county.  Relator  is  a 
resident  of  that  county,  and  respondent,  W. 
B.  M.  Cook,  is  Judge  of  the  probate  court. 

It  appears  relator,  F.  L.  Wagener,  was,  on 
June  17,  1915,  adjudged  to  be  a  person  of 
unsound  mind  by  the  probate  court.  Judge 
Cook,  presiding.  A.  J.  Henton  was  on  that 
date  appoiuted  guardian  of  his  person  and 
curator  of  liis  estate.    Subsequently,  on  Au- 


gust 10,  1915,  relator  and  also  his  daughter, 
Etta  Wagener,  filed  in  the  probate  court 
their  affidavits  under  section  619,  B.  S.  1909, 
alleging  therein  tliat  relator  had  been  re- 
stored to  his  right  mind,  and  an  inquiry 
touching  this  matter  was  hiad  before  the  pro- 
bate Judge  on  August  17,  1915,  which  was 
decided  adversely  to  relator.  Thereafter, 
and  within  ten  days — ^that  is,  on  August  26, 
1915— relator  filed  with  the  probate  court  an 
allegation  in  writing  duly  verifled  by  his 
own  oath,  and  also  that  of  his  daughter,  Etta 
Wagener,  that  he  was  of  sound  mind  on  that 
date  and  aggrieved  by  the  action  of  the 
court  Moreover,  be  prayed  an  inquiry  into 
the  facts  by  a  Jury  as  is  contemplated  in  the 
statute.  Although  this  motion  for  a  trial 
of  the  fact  by  Jury  was  filed  in  due  time,  the 
matter  was  not  disposed  of  for  the  reason 
that  such  other  proceedings  were  had  wMch 
necessarily  delayed  the  investigation.  In 
other  words,  relator  sought  to  have  the  in- 
quiry certified  to  the  circuit  court  by  the  pro- 
bate judge,  and  mandamus  proceedings 
touching  that  ensued.  After  the  mandamus 
was  finally  disposed  of,  relator  then  appear- 
ed in  the  probate  court  on  July  17,  1916^  and 
moved  an  early  setting  of  the  inquiry  by 
jury,  but  the  court  declined  this  and  Instead 
set  the  matter  down  for  hearing  November 
14,  1916.  Thereupon  relator  sued  out  the 
mandamus  involved  here.  There  are  several 
matters  set  up  in  the  return,  but  none  of 
them  are  of  sufficient  merit  to  warrant  com- 
ment in  the  opinion  save  one  and  this  relates 
to  the  right  to  control  by  mandamus  the  dis- 
cretion of  the  probate  court  in  the  premises. 
[1,2]  It  is  argued  that  as  the  probate 
court  has  set  pie  matter  down  for  hearing 
on  November  14th — that  is,  atiout  four 
months  from  this  time — tUs  court  is  without 
authority  to  direct  otherwise  for  that  the 
matter  involves  a  judicial,  discretion  wliich 
is  Immune  from  control  by  mandamus,  bat 
obviously  the  argument  is  without  avail 
where  a  clear  abuse  of  Judicial  discretion 
and  an  arbitrary  ruling  appears  as  on  the 
facts  before  us.    The  statute  is  as  follows: 

"If  any  person  shall  file  in  the  probate  conrt 
of  any  county  in  this  state  an  allegation  in  vrii- 
ing,  verified  by  oath  or  afiSrmation,  that  any 
person  who  has  heretofore  been  declared  by 
snch  court  to  be  of  unsound  mind,  or  insane,  has 
been  restored  to  hia  right  mind,  the  court  shall 
hold  an  inquiry  as  to  the  sanity  of  such  per- 
son: Provided,  that  if  the  court,  upon  such 
inquiry,  shall  find  that  such  person  is  not  restor- 
ed to  his  right  mind,  and  such  person,  or  any 
one  for  him,  shall,  within  ten  days  after  sodt 
finding,  file  with  the  court  an  allegation  in  writ- 
ing, verified  by  oath  or  affirmation,  that  such 
person  is  of  sound  mind  and  is  aggrieved  by  the 
action  and  finding  of  the  court  the  court  sbaU 
then  cause  the  facts  to  be  inquired  into  b;  a 
jury." 

Relator  more  than  a  year  ago  was  declar- 
ed to  be  of  unsound  mind,  and.  as  before 
said,  has  sought  to  have  tliat  adjudication 
set  aside.    This  was  denied  liim  by  the 
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and  within  ten  days  thereafter  he  filed  his 
proper  motion,  reciting  that  he  was  aggrieved 
by  the  action  and  finding  of  the  court,  and 
requested  an  Inquiry  as  to  the  facts  by  a 
Jury.  The  statute  manifestly  contemplates 
an  immediate  Inquiry  touching  this  mat- 
ter; tbat  is  to  say,  at  least  within  a  rea- 
sonable time  after  the  filing  of  the  motion, 
for  obviously  it  is  not  designed  that  one  shall 
suffer  a  continued  restraint  of  his  liberty  and 
his  person  and  property  remain  in  guardian- 
sbip  for  an  unnecessary  period  of  time  un- 
til at  least  every  Inquiry  concerning  the  facts 
provided  for  Is  had  when  invoked.  The  pur- 
port and  inteht  of  the  statute  is  so  mani- 
fest as  to  indicate  a  clear  abuse  of  discre- 
tion and  an  arbitrary  exercise  of  power  on 
the  part  of  the  probate  court  in  the  premis- 
es. Ordinarily  the  exercise  of  Judicial  dis- 
cretion Is  not  to  be  interfered  with  by  man- 
damus. But  the  discretion  delegated  to  an 
oflScer  or  court  is  a  sound  legal  discretion, 
the  meaning  of  which  Is  well  known  and  un- 
derstood in  the  law,  and  It  is  not  an  unlimit- 
ed Ucense  to  act  Irrespective  of  restraint. 
See  State  ex  rel.  Adamson  v.  Lafayette  Coun- 
ty Court,  41  Mo.  221.  Therefore,  when  it  ap- 
pears that  the  Judicial  discretion  has  been 
abused  and  arbitrarily  exercised,  the  field 
of  discretion  is  regarded  as  abandoned,  and 
the  superintending  court  will  control  the 
matter  by  mandamus.  See  State  ex  rel.  Kel- 
leher  v.  Board,  etc..  Public  Schools,  134  Mo. 
296,  25  S.  W.  617,  56  Am.  St.  Rep.  503;  State 
ex  rel.  McOleary  v.  Adcock,  206  Mo.  550, 
557,  105  S.  W.  270,  121  Am.  St.  Rep.  681. 
In  the  case  last  cited,  the  Supreme  Court 
says,  in  respect  of  the  right  to  control  a  Ju- 
dldal  tribunal  by  mandamus  where  its  dis- 
cretion has  been  arbitrarily  exercised,  that: 

"We  have  Always  so  held  in  matters  of  grant- 
ing  a  continuance  and  similar  matters,  and  a 
citation  of  cases  would  be  superfluous." 

See,  also,  State  ex  rel.  Journal  Ptg.  Co.  v. 
Dreyer,  183  Mo.  App.  463,  167  S.  W.  1123. 
The  postponement  of  the  matter  of  a  Jury 
trial  concerning  the  facts  on  relator's  appli- 
cation to  be  restored  to  bis  liberty  and  given 
possession  of  his  property,  if  found  to  be 
of  sound  mind,  until  November  14th,  or  a  pe- 
riod of  about  four  months.  Is  tmreasonable 
in  Itself.  The  action  of  the  court  In  re- 
spect of  this  appears  to  be  arbitrary  and  is 
clearly  such  an  abuse  of  Judicial  discretion 
as  invokes  the  aid  of  the  extraordinary  rem- 
edy of  mandamus. 

Although  we  may  not  designate  a  luirtlcu- 
lar  day  for  the  trial,  the  alternative  writ 
shotdd  be  amended  so  that  the  matter  shall 
be  set  down  in  the  probate  court  for  a  hear- 
ing within  a  reasonable  time,  not  exceeding 
thirty  days  from  this  date,  and  as  so  amend- 
ed awarded  in  peremptory  form.  It  is  so 
ordered. 

RBTNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


SIMPSON  et  al.  v.  FEDERAL  LEAD  OO. 

(No.  14373.) 

(St.  Louis  Court  of  Appeals.     MissourL     July 

10,  1916.) 

1.  ArroBNET  AND  Client  <S=>192(2)  —  Lien 
roa    CoKFXNSATioN  —  Petition  -h  Svm- 

CIENCT. 

A  petition  setting  out  a  compensation  con- 
tract Detween  plaintiff  attorneys  and  tlieir 
client,  and  alleging  that  a  copy  thereof  was  duly 
served  in  writing  upon  defendant,  sufficiently  al- 
leges a  notice  to  defendant  under  Rev.  St,  1909, 
f965,  requiring  written  notice  of  the  attorney's 
ien  claim  for  compensation  to  be  served,  espe- 
cially after  verdict. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent  Dig.  §  427;  Dec  Dig.  «S=» 
192(2).] 

2.  Attobnet  and  Client  €=>180— Lien  fob 
Compensation — Sebvicb  of  Notice — Stat- 
ute. 

Where  attorneys  handed  a  copy  of  a  writ- 
ten compensation  contract  to  defendant,  there 
was  a  sufficient  compliance  with  Rev.  St.  1909,  § 
965,  requiring  written  notice  of  an  attorney's 
interest  in  bis  client's  cause  of  action. 

[Ed.    Note. — For    other    cases,    see   Attorney 
and  Client,  Cent  Dig.  §§  39(>-392;    Dec.  Dig. 
<S=»180.] 
8.  Attobnet  and  Client  <S=»180— Lien  foe 

Compensation— Notice    to    CobpoeAtiow — 

Sebvicei— Waiveb. 
Where  notice  of  attorneys'  claim  to  lien  for 
compensation  was  served  upon  the  defendant's 
claim  agent,  who  was  authorized  to  settle  the 
case,  and  he  afterwards  attempted  to  do  so  with 
the  attomsys,  held,  that  defendant  waived  any 
defects  in  the  manner  of  service. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  |S  390-892;  Dec.  Dig.  <S=> 
180.] 

Appeal  from  Circuit  Court,  St.  Francois 
County;   Peter  H.  Huck,  Judge. 

"Not  to  be  officially  putoUshed." 

Action  by  Arthur  E.'  Simpson  and  others 
against  the  Federal  Lead  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Holland,  Rutledge  &  Lashly,  of  St  Louis, 
and  Parkhurst  Sleeth,  of  Flat  River,  for 
appellant  Arthur  E.  Simpson  and  T.  E. 
Gayeskl,  both  of  St  Louis,  and  Clyde  Morsey, 
of  Farmlngton,  for  respondents. 

ALLEN,  J.  This  is  an  action  by  a  firm  of 
attorneys  to  recover  the  sum  of  $175,  upon 
the  theory  that  plaintiffs,  by  virtue  of  com- 
pliance on  their  part  with  the  provisions  of 
section  965,  Revised  Statutes  1900,  had  an 
attorney's  Uen  upon  a  claim  or  cause  of 
action  in  favor  of  a  client  of  plaintiffs  and 
against  defendant,  which  defendant  compro- 
mised and  settled  without  plaintiffs'  knowl- 
edge or  consent  The  cause  was  tried  below 
before  the  court  without  the  intervention  of  a 
Jury,  resulting  in  a  judgment  in  plaintiffs' 
favor  for  the  amount  demanded,  from  which 
the  defendant  appeals. 

It  appears  that  one  Andro  Pomerko  was  in- 
jured while  in  defendant's  employ,  and  that 
thereafter,  to  wit  on  June  16,  1913,  plaintiffs 
entered  into  a  written  contract  with  him 
whereby,  in  consideration  of  services  to  be 
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rendered  by  plaintiffs  In  the  prosecution  of 
his  claim  against  defendant  for  such  personal 
injuries,  he  agreed  to  pay  plaintiffs  one-half 
of  the  proceeds  of  all  moneys  recelTed  or  col- 
lected upon  such  claim,  either  by  way  of  settle- 
ment or  otherwise,  before  or  after  the  Institu- 
tion of  a  suit  thereupon.  On  the  following  day, 
to  wit,  June  17,  1913,  plaintiffs  wrote  a  letter 
to  defendant  company  advising  defendant 
that  they  represented  Pomerko.  This  letter, 
however,  did  not  purport  to  comply  with  the 
terms  of  the  statute  respecting  the  written 
notice  required  to  be  given  thereunder.  On 
June  19,  1913,  the  defendant  replied  to  plaln- 
VaCef  letter,  stating  that  defendant's  claim 
agent  would  call  apon  plaintiffs  some  time 
during  the  following  week.  Thereafter,  on 
or  about  June  25,  1913,  defendant's  claim 
agent  called  at  the  office  of  plaintiffs  in  the 
dty  of  St  Louis  for  the  purpose  of  undertak- 
ing to  effectuate  a  settlement  of  the  Pomerko 
claim  with  plaintiffs.  The  testimony  in  be- 
half of  plaintiffs  is  to  the  effect  that  while 
in  plaintlfCs'  otBce  the  claim  agent  inquired 
oonoerning  plaintiffs'  contract  with  Pomerko 
and  was  handed  a  signed  copy  of  the  contract 
vrblch  he  read ;  that  the  claim  agent  then  un- 
dertook to  make  a  settlement  of  the  claim 
With  plaintiffs,  but  did  not  succeed  in  this. 
Uiereafter  defendant  compromised  and  set- 
tled Pomerko's  claim  by  i>aylng  him  the  sum 
of  $350,  without  the  knowledge  or  consent  of 
plaintiffs;  and  thereupon  plaintiffs  brought 
this  action  to  recover  of  defendant  one-half  of 
tbe  amount  so  paid  by  it 

{1]  It  is  argued  for  appellant  that  the  peti- 
tion states  no  cause  of  action  in  that  it  does 
not  allege  that  plaintiffs  gave  defendant 
notloe  ia  writing  of  the  existence  of  the  con- 
tmct  between  them  and  Pomerko,  as  required 
br  section  965,  supra.  The  petition  sets  oul 
tbe  contract  between  plaintiffs  and  Pomerko, 
and  avers  that  a  copy  of  said  agreement  was, 
on  tbe  25th  day  of  June,  1913,  duly  served  in 
writing  <xi  defendant.  Federal  Lead  Com- 
pany, "and  that  thereafter  negotiations  to- 
wards a  settlement  of  said  claim  were  had 
between  plaintiffs  and  the  representatives  of 
defendant,  but  that  no  settlement  of  said 
alalia  was  then  reached."  It  is  conceded, 
aa  It  most  be^  that  tbe  contract  Itself  fully 
sets  forth  the  Interest  of  plalntUEs  In  the 
claim  or  cause  of  action ;  and  the  averment 
of  the  petition  that  a  copy  of  this  written 
agreement  was  duly  served  on  defendant 
is  manifestly  a  suSacient  allegation  of  notice 
to  defendant  ander  and  In  compliance  with 
the  statute.  Certainly  the  petition  is,  in  this 
respect,  good  after  verdict 

[I]  Appellant  contends  that  the  court  erred 
la  refusing  to  give  the  peremptory  Instruction 
In  the  nature  of  a  demurrer  to  the  evidence, 
offered  by  it  for  tbe  reason,  as  Is  said,  that 
tbe  proof  shows  that  no  "notice  In  writing" 
of  the  existence  of  the  contract  between 
plaintiffs  and  their  <dlent  was  ever  served 


upon  defendant,  in  compliance  with  the  stafr 
ute,  supra.  Tbs  argument  is  that  merely 
handing  defendant's  dalm  agent  a  signed  co- 
py of  the  contract,  and  telUng  him  that  It  was 
plaintiffs'  contract  with  Pomerko,  was  no  no- 
tice in  writing  that  plaintiffs  had  snch  an 
agreement  with  their  client  but  constituted 
merely  oral  notice  of  the  existence  of  a  writ- 
ten contract  We  think  that  the  argument  is 
unsound.  We  take  it  that  the  purpose  of  the 
notice  required  by  tbe  statute  is  to  notify. 
It  is  true  that  the  statute  requires  that  the 
notice  be  in  writing ;  but  service  by  an  attor- 
ney of  a  copy  of  his  contract  with  his  client, 
at  least  under  such  circumstances  as  here 
appear,  ought  to  be  held  sufficient  notice  hi 
writing  to  satisfy  the  statu t&  We  think  the 
point  is  without  merit 

[3]  According  to  plaintiffs'  evld^ice,  tbe 
contract  was  handed  to  and  read  by  defend- 
ant's claim  agent  who  had  been  sent  to  plain- 
tiffs by  defendant's  general  manager,  and 
who  thereupon  undertook  to  effectuate  a  set- 
tlement with  plaintiffs.  It  cannot  be  doubted 
that  In  thus  negotiating  with  plaintiffs  the 
claim  agent  was  acting  within  the  scope  of 
his  authority.  Begarding  the  signed  copy  of 
the  contract  as  sufficient  "notice  in  writing" 
of  Its  own  existence,  any  defect  in  the  manner 
of  service  thereof  upon  defendant  corpora- 
tion, we  think,  was  waived  by  defendant 
See  Abbott  v.  United  Railways  Co.,  138  Mo. 
App.  630,  119  S.  W.  964.  The  facts  constitut- 
ing such  waiver  are  sufficiently  averred  In 
the  petition,  and  plaintiffs'  evidence  tends  to 
establish  them.  Under  the  facts  pleaded  and 
which  plaintiffs'  proof  tended  to  establish, 
defendant,  in  our  opinion,  could  not,  after 
such  notice  of  plaintiffs'  interest  In  the  cause 
of  action,  make  a  settlement  with  Pomerko 
without  liability  to  plaintiffs  nnder  the  stat- 
ute. 

It  follows  that  the  judgment  ahoold  be  af- 
firmed, and  it  is  so  ordered. 


REYNOLDS, 
concur. 


P.    J.,    and   NOHrrONI,   J, 


DB  MUN  ESTATE  CORP.  t.  FRANKFOBI 
GENERAL  INS.  CO.     (No.  14196.) 

(St  Louis  Court  of  Appeals.     Missouri.    Joly 

18,  1916.    Rehearing  Denied 

July  28,  1916.) 

1.  Inscbakcb   «=»435— LAi»Di.0Bn'B   Coirns- 

GENT     POLICT  —  CONSTKUCTIOH  —  "OCCUPA- 
TION"—"POSSESSION." 

Where  every  part  of  the  habitable  portioa 
of  a  building  was  let  to  and  occupied  by  ten- 
ants when  the  cornice  of  the  roof  fell  and  in- 
jured pedestrians,  the  policy,  stipulating  indenr 
nity  for  the  owner,  for  sums  paid  the  injured 
parties,  providing  that  it  was  issued  with  tbe 
understanding  that  assured  was  the  owner  of 
tbe  property,  but  not  in  occupation  or  contrrf 
of  it,  covered  the  case,  though  the  owner  was 
in  possession  of  the  roof,  as  "occupation"  is 
not  synonomous  with  "possession,"  while  ths 
language  of  an  Insurance  policy  la  to  be  coi 
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8trued  in  aid  of  the  insurance  latlier  than  to 
defeat  It 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1144 ;    Dec.  Dig.  i3=>435. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Occnpation;  Posses- 
■ion.] 

2.  InSTIBAKOB     9=»146(1)— GONSTBUCnOH     OF 

POUOT. 
A  policy  of  insurance  is  to  be  given  effect, 
if  permissible,  as  if  it  was  intended  to  cover 
and  include  the  subject  of  the  insurance  for 
vhicb  the  premium  was  paid,  rather  than  to 
aid  an  escape  from  liability  thereon. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  2&2,  286,  297;  Dec.  Dig.  <&=> 
146(1).I 

5.  NsoiJOBNOB  «S9121(3)— Bxs  Ipsa  Loqui- 

TUB— FaLLIHO  COENIOB. 
Ordinarily  the  presumption  of  negligence 
attending  Hie  falling  of  a  building's  cornice  in- 
to the  street  on  a  practically  windless  evening 
would  alone  show  negligence  on  the  part  of  the 
owner  of  the  building,  under  the  rule  of  res 
Ipsa  loquitur,  casting  the  burden  on  the  owner 
to  rebut  the  prima  fade  showing. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
CJent  Dig.  iS  217,  218,  225;  Dec.  Dig.  «=» 
121(3).] 

4.  InsuBAKCB    ®=>665(4)— Landlobd's    Cor- 

TINOBNT     POUOT— NEQUCkEMCB— SUFnOIBN- 
OT  OF  ETIDENCK. 

In  an  action  by  the  owner  of  a  building 
against  an  insurance  company  for  indemnity 
for  amooutB  paid  to  persons  injured  when  a 
cornice  of  the  building  fell  into  the  street,  evi- 
dence held  sufficient  to  support  finding  that  the 
injuries  were  caused  by  the  negligence  of  the 
insui-ed,  and  that  they  were  properly  chargeable 
to  it  by  law. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1722;  Dec  Dig.  ®=ee5(4).] 

B.  iMBu^AircB  €=343&— Lanolobd'b  Oortin- 

OBNT   POUCy— liIABIUTT    OF    INBUBEB. 

There  can  be  no  recovery  on  a  landlord's 
contingent  policy  for  amounts  paid  persons  in- 
jured by  the  falling  of  a  cornice,  unless  the 
cornice  was  defective  when  leases  of  the  build- 
ing were  executed  by  the  owner  and  the  prop- 
erty passed  into  the  hands  of  tenants. 

[Bd.  Note.— -For  other  cases,  see  Insurance, 
Cent  Dig.  {  1144;    Dec.  Dig.  «=>435.] 

6.  Inbubancb  «=9485— Lardlobd's  Conhn- 
GENT  PoucT— Ownership  of  Buildinq. 

Where  a  building  was  leased  by  the  agent 
of  the  heirs  of  an  estate,  and  thereafter  such 
heirs  incorporated,  one  of  them  being  president 
and  another  secretary  and  treasurer,  etc.,  the 
company  was  liable  to  pedestrians,  injured  by 
the  falling  of  a  cornice  from  the  building  into 
the  street,  though  the  property  was  underlease 
when  the  company  acquired  it,  so  that  an  insur- 
ance company,  which  had  insured  the  heirs 
against  such  liability,  the  name  of  the  assured 
being  changed  to  that  of  the  company,  was  lia- 
ble to  it 

[Ed.  Note.— For  otlier  cases,  see  Insurance, 
Cent  Dig.  8  1144;   Dec.  Dig.  <g-3435.] 

Appeal  from  Circnlt  Conrt,  Uncoln  Coun- 
ty ;  Edgar  B.  Woolfolk,  Judge. 

"To  be  officially  published." 

Suit  by  the  De  Mun  Estate  Corporation 
against  the  Frankfort  General  Insurance 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Judgment  afSrnsed. 


Holland,  Kutledge  ft  Lashly  and  Seddoa  A 
Holland,  all  of  St  Louis,  and  Avery,  Toung, 
Dudley  &  KUlam,  of  Troy,  for  appellant. 
L.  L.  Leonard,  of  St  Louis,  R.  U.  Norton, 
of  Troy,  and  Grover  G.  Sibley,  of  St  Loabs^ 
for  respondent 

NORTONI,  J.  This  Is  a  suit  on  a  policy 
of  Insurance.  Plaintiff  recovered,  and  de- 
fendant prosecutes  the  appeal. 

The  insurance  contract  is  what  is  known 
aa  a  "landlord's  contingent  policy."  It 
vouchsafes  indemnity  to  the  owner  of  tile 
building,  who  is  neither  in  the  occnpatioa 
nor  control  of  it,  for  such  expenditures  as 
he  may  make  in  liquidation  of  clalme  aris- 
ing on  accotmt  of  personal  injuries  received 
because  of  defects  in  the  building  or  the 
neglect  of  the  owner  which  are  chargeable 
to  him  at  law.  The  building  on  which  the 
policy  covers  is  situate  on  the  west  side  of 
North  Sixth  street  in  St  Louis,  between 
Olive  and  Pine,  numbered  207,  209,  211,  218, 
and  215.  It  consists  of  three  stories.  Is  con- 
structed of  brick,  and  is  known  as  the  Mona 
Hotel.  It  is  an  old  building,  having  been 
erected  about  1848,  and  was  occupied  first 
by  Ve  Mun  as  a  residence.  About  1865  It 
was  converted  into  business  property,  but 
during  all  the  time  has  continued  as  the 
property  of  the  De  Mun  estate;  that  i%  it 
was  owned  by  the  heirs  of  Isabel  De  Mim. 
The  policy  was  originally  Issued  to  Julius  18. 
Walsh,  agent  for  himself  and  the  other  h^ra, 
on  the  20th  day  of  December,  1909,  for  one 
year;  that  is,  to  December  20,  1910.  In  the 
meantime  the  interests-  of  all  of  the  heirs  in 
the  property  were  incorporated  in  the  name 
of  De  Mun  Estate  Corporation,  the  plaintiff, 
and  on  January  28,  1910,  the  change  of  the 
name  of  the  owner  was  indorsed  on  the 
policy  as  follows: 

"It  is  hereby  understood  and  agreed  that  the 
name  of  the  assured  in  this  policy  is  changed 
to  read  De  Mun  Estate  Corporation,  and  ceas- 
ing to  cover  in  the  name  ot  Julius  S.  Walsh, 
agent  for  himself  and  other  owners  as  original- 
ly written." 

At  the  time  the  policy  was  Issued — ana 
indeed,  at  all  times  relevant  to  the  questions 
for  consideration  here — the  building  was  in 
possession  of  tenants.  William  J.  Milford 
was  the  lessee,  under  a  lease  of  date  June 
29,  1908,  for  a  period  of  four  years,  of  aU 
of  the  second  and  third  floors  of  the  build- 
ing, and  also  the  storerooms  numbered  207, 
209  North  Sixth  street,  that  is,-on  the  ground 
floor,  in  which  Milford  conducted  a  hotel, 
the  Mona  House,  and  restaurant  Moreover, 
it  appears  Milford  had  possession  of  a  small 
basement  under  the  building  as  well.  Jo- 
seph Fireside  &  Co.  were  the  lessees  nndw 
a  lease  of  date  August  12,  1907,  for  a  period 
of  five  years,  of  storerooms  numbered  211, 
213  North  Sixth  street  on  the  ground  floor 
while  one  Joyce  was  a  tenant  and  occupied 
the  remaining  storeroom,  that  is.  No.  218 
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Nortb  Sixth  ttreet,  as  a  dramshop.  With  the 
property  thus  occupied,  the  policy  was  Issued 
to  the  heirs  of  the  De  Mun  estate,  Julius  S. 
Walsh,  agent,  and  continued  in  force  under 
the  change  of  name  after  the  Incoriwratlon 
of  the  estate  as  above  Indicated. 

[1,  2]  On  a  quiet  evening  in  June,  IfilO,  a 
considerable  portion  of  the  cornice  on  the 
front  of  the  building  fell  from  position  Into 
the  street,  and  injured  several  pedestrians. 
Plaintiff  expended  about  $3,700  in  settlement 
of  the  claims  of  persons  so  injured  preferred 
against  it,  and  sues  upon  the  policy  for  in- 
demnity. It  is  argued  the  subject-matter 
in  suit  is  not  within  the  terms  of  the  policy, 
for  that  plaintiff  owner  was  in  pMsesslon 
and  control  of  the  roof  of  the  building  and 
the  cornice  which  fell,  whereas-  the  policy 
stipulates  indemnity  only  in  those  cases 
where  the  Insured  is  not  in  such  possession 
and  control.  The  question  thus  made  is  to 
be  determined  by  a  construction  of  the  fol- 
lowing provision  of  the  policy: 

"This  policy  is  issued  with  the  understand- 
ing that  the  assured  is  the  owner  of  the  prop- 
erty, but  is  not  in  occupation  or  control  of  it, 
the  actual  occupation  or  control  being  vested 
in  a  lessee  or  lessees,  and  it  is  hereby  agreed 
that  the  company  shall  not  be  responsible  for 
any  loss,  excepting  such  as  may  be  occasioned 
by  gome  fault  or  neglect  on  the  part  of  the  as- 
sured, or  may  be  chargeable  to  him  by  law, 
notwithstanding  the  fact  that  the  property  is 
leased  or  beyond  his  control,  and  this  policy  is 
accepted  by  the  assured  accordingly." 

We  regard  the  argument  as  more  specious 
than  sound,  in  that  It  reckons  with  the  words 
"occupation  or  control"  contained  in  the  pol- 
icy apart  from  the  entire  property  as  ten- 
ements, and  seeks  to  confine  them  to  a  mere 
infinitesimal  portion  of  the  subject-matter 
insured ;  tliat  is,  to  the  roof,  or  rather,  the 
cornice,  which  fell  to  the  ground  and  injured 
the  several  pedestrians.  Moreover,  the  argu- 
ment proceeds  in  the  view  tliat  the  word 
"occupation"  is  synonymous  with  the  word 
"possession,"  which  Is  In  no  wise  true,  and 
as  if  possession  intends,  in  part  at  least,  a 
constructive  possession  which  draws  to  it 
the  right  of  control  touching  the  cornice.  It 
appears  that  every  part  of  the  building,  that 
is,  the  habitable  portions,  was  let  to  and 
occupied  by  tenants  at  the  time  the  policy  was 
Issued  and  throughout  the  whole  period  In- 
volved here.  This  being  true,  no  portion  of 
It  was  in  the  "occupation  or  control"  of  the 
owner  according  to  the  intendment  of  the 
policy  contract  when  interpreted  under  the 
principle  of  law  relevant  to  Insurance  mat- 
ters. No  one  can  doubt  that  the  language 
employed  In  an  insurance  policy  Is  to  be  con- 
strued In  aid  of  the  insurance  rather  than  to 
the  end  of  defeating  it,  for,  indeed,  the  In- 
surance vouchsafed  Is  the  very  object  and 
purpose  of  the  contract.  See  Stlx  v.  Trav- 
elers' Indemnity  Co.,  175  Mo.  App.  171,  177, 
167  S.  W.  870.  Moreover,  the  policj'  is  to  be 
given  effect,  if  pernils-slble,  as  if  it  was  in- 
tended to  cover  and  Include  the  subject  of 


the  insurance  for  which  the  preminm  was 
paid,  rather  than  to  aid  an  escape  from  lia- 
bility thereon.  See  Still  v.  Connecticut  Fire 
Ins.  Co.,  185  Mo.  App.  550,  172  S.  W.  625. 
The  provision  al>ove  copied  proceedsr: 

"This  policy  is  issued  with  the  understanding 
that  the  insiu^  is  the  owner  of  the  property, 
but  is  not  in  occupation  or  control  of  it,  the  ac- 
tual occupation  or  control  being  vested  in  a 
lessee  or  lessees."     CHie  italics  are  our  own.) 

In  so  far  as  these  words  are  concerned 
they  relate  to  the  property  and  not  merely  to 
the  roof  or  the  cornice.    It  is  certain  that  this 
property,  considered  as  the  subject-matter  in- 
sured, was  not  In  the  occupation  or  control  of 
the  owner,  for  it  was  under  lease  and  occu- 
pied by  the  several  tenants,  and.  Indeed,  the 
leases  stipulate  that  it  was  given  over  to  the 
lessees  in  its  present  condition  without  any 
obligation  on  the  landlord  to  make  repairs 
for  their  benefit.    Obviously  plaintiff  owner 
did  not  occupy  the  roof  of  the  building,  nor 
the  cornice,  and  it  cannot  be  said,  in  the 
sense  ofr  the  policy,  that  it  even  controlled 
them.     Whether  Mllford,  who  occupied  two 
of  the  storerooms  on  the  ground  floor  as  a 
restaurant  and  the  second  and  tliird  stories 
of  the  building  as  a  hotel,  is  to  t>e  regarded 
In  occupation  and  control  of  the  roof  and 
cornice  as  appurtenances  to  bis  tenement  is 
immaterial  under  this  policy,  for  It  is  clear 
plaintiff  was  neither  in  occupation  nor  con- 
trol of  the  property,  that  is,  the  habitable  por- 
tions of  it,  which  as  a  whole  is  the  subject 
of  the  insurance.    The  concluding  words  of 
the  provision  of  the  policy  above  copied,  that 
is,  the  words  "notwithstanding  the  fact  that 
the  property  is  leased  or  beyond   his  [the 
owner's]  control,"  imply  too  that  the  Btlpula- 
tion  relates  to  the  property  as  property  for 
the  uses  intended,  rather  than  to  a  mere 
isolated  portion  such  as  the  roof  or  the  cor- 
nice, which  In  no  sense  is  either  occupied  or 
controlled  at  all  for  the  uses  of  either  the 
tenant  or  the  landlord.    In  this  view  the  sub- 
ject-matter in  suit,  L  e.,  the  payments  made 
to  the  Injured  persona,  is  clearly  within  the 
terms  of  the  policy,  and  it  Is  unnecessary  to 
consider  the  argument  directed  against  the 
instruction  touching  the  question  as  to  the 
occupation  or  control ;    for  the  court  should 
have  directed  as  a  matter  of  law  that  plain- 
tiff was  not  in  the  occupation  or  control  of 
the  cornice  which  fell.  In  that  all  the  habit- 
able portions  of  the  property  were  in  the  oc- 
cupation and  control  of  the  tenants. 

[3,4]  But  it  is  argued  that  though  sucb 
be  true,  it  does  not  sufficiently  appear  that 
the  damages  liquidated  by  plaintiff  were  oc- 
casioned by  some  fault  or  neglect  on  the  part 
of  the  assured,  or  that  they  are  chargeable 
to  it  by  law  according  to  the  purport  of  tbe 
provision  of  the  policy  above  set  forth. 
There  is  no  question  about  the  fact  that  the 
cornice  because  of  its  own  defects  feU  into 
the  public  street  on  a  quiet  evening,  when  A^ 
it  is  said  the  current  of  air  was  not  to  ei-  'IC 
oeed  three  miles  per  hour.    It  la  oooceded 
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too  that  all  of  the  parties  to  whom  the  pay- 
ments were  made  received  Injuries  from  the 
fall  of  the  cornice  wltboat  fault  on  their 
part  while  passing  the  way.  Ordinarily  the 
presumption  of  uegllgence  which  attends  such 
a  state  of  facts  would  alone  suffloe,  In  that 
the  rule  res  Ipsa  loquitur  applies.  See  Mo- 
Nulty  T.  Ludwig,  125  App.  Dlv.  291,  292,  109 
N.  Y.  Supp.  703.  For,  as  said  by  the  court  In 
Mullen  V.  St.  John,  57  N.  T.  567,  671,  15  Am. 
Rep.  530,  it  is  similar  to  the  case  of  a  ship 
thought  to  be  seaworthy  which  should  go  to 
the  bottom  In  a  tranquil  sea  and  without 
collision.  The  mind  in  such  circumstances 
necessarily  seeks  for  a  cause  of  the  occur- 
rence. Apparently  it  Is  the  defective  condi- 
tion of  the  structure.  This,  of  course,  leads 
to  the  Inference  of  neglect  of  duty  which  suf- 
fices as  a  prima  facie  showing  and  casts  the 
burden  to  rebut  it  on  defendant  But  the 
presumption  is  to  be  put  aside  here,  for  that, 
to  cast  liability  at  law  upon  the  owner  of  the 
property,  there  must  be  some  showing  that 
the  building  was  defective  at  the  time  pos- 
session was  given  over  to  the  tenants  under 
the  leases,  and  It  appears  the  leases  were 
made  about  3  years  before.  It  appears  that 
the  cornice  which  fell  was  placed  on  this  old 
building  about  25  years  before  the  occur- 
rence. It  was  constructed  by  means  of  plac- 
ing 2  by  4  pine  timbers  in  the  brickwork  of 
the  walls  above  the  roof,  and  these  were  cov- 
ered with  a  metal  sheet  The  whole  was 
made  fast  by  means  of  certain  Iron  braces. 
In  the  course  of  all  these  years  the  elements 
had  caused  this  metal  sheeting,  which  consti- 
tuted the  outside  and  covering  of  the  cornice, 
to  disintegrate,  and  thus  permitted  the  rain 
and  snow  to  reach  the  wooden  supports  and 
iron  braces  within.  The  2  by  4  pine  pieces 
had  decayed,  and  the  iron  bolts  rusted  until 
they  broke.  The  mortar  between  the  brick- 
work to  which  the  whole  was  affixed  had, 
through  thus  being  exposed  to  the  elements, 
lost  its  bond  until  it  had  disintegrated  into 
a  mere  sandy  substance  without  resisting 
power.  Expert  evidence,  given  by  experienc- 
ed builders  and  men  engaged  in  the  business 
of  wrecking  buildings,  tended  to  prove  that 
tills  condition  was  of  long  standing,  and  it 
sufladently  appears  that  it  was  discoverable 
by  ordinary  care  for  a  period  of  several  years 
before,  at  least  antedating  the  leases  in  ques- 
tion. This  evidence  is  abundant  as  tending 
to  prove  that  this  old,  dilapidated,  and 
weatherworn  cornice  thus  overhanging  a  aide* 
walk  on  a  public  street  was  a  nuisance,  for 
injuries  from  which  the  owner  of  the  proper- 
ty was  liable  even  at  the  time  the  property 
was  let  to  the  tenants.  The  finding  to  the 
effect  that  the  injuries  received  by  the  pedes- 
trians in  the  street  were  caused  by  some 
fault  or  neglect  on  the  part  of  the  insured,  and 
that  they  were  properly  chargeable  to  It  by 
law,  is  amply  supported  by  the  evidence.  The 
question  concerning  this  matter  was  suffi- 
ciently lubmitted  to  the  Jury  by  plaintiff's 


Instruction  No.  3  and  defendant's  instruction 
No.  7. 

[S,  6]  But  it  is  argued  plaintiff,  De  Mun 
Estate  Corporation,  the  insured  under  the 
policy  as  it  now  stands,  is  in  no  view  liable 
at  law  to  the  persons  Injured  in  the  street 
by  the  failing  of  the  cornice,  for  that  the 
property  was  under  lease  at  the  time  it  ac- 
quired it.  The  leases  were  made  by  the  De 
Mun  heirs  through  Julius  S.  Walsh,  agent, 
one  in  1907  and  the  other  in  190S,  and  plain- 
tiff De  Mun  Estate  Corporation  came  into 
being  subsequent  thereto,  that  is,  late  in  the 
year  1909.  This  argument  proceeds  in  the 
view  that,  though  the  evidence  sufficiently 
shows  fault  and  neglect  on  the  part  of  the 
De  Mun  heirs  even  prior  to  the  date  of  the 
leases,  such  fault  and  neglect  may  not  be 
attributed  to  plaintiff,  De  Mun  Estate  Cor- 
poration, which,  it  is  said,  succeeded  to  the 
property  subject  to  the  leasea  We  put 
aside  entirely  the  argument  that  he  who 
knowingly  continues  a  nuisance  is  respon- 
sible as  well  as  his  predecessor  for  permit- 
ting it  In  the  first  instance,  as  of  doubtful 
Import  here  because  la  no  view  may  liability 
be  cast  secondarily  against  defendant  insur- 
ance company,  unless  the  cornice  was  de- 
fective at  the  time  the  leases  were  executed 
and  the  property  passed  Into  the  hands  of 
the  tenants,  for  that  the  owner  of  the  prop- 
erty is  not  to  be  held  for  a  dereliction  of 
duty  thereafter.  Be  this  as  it  may,  however, 
it  is  abimdantly  clear  that  plaintiff,  De  Mun 
Estate  Corporation,  is,  both  in  spirit  and 
substance,  a  mere  continuation  of  the  prior 
owner;  that  is,  the  several  heirs  of  the  De 
Mun  estate.  The  property  was  ovraed  by  the 
heirs  of  Isabel  De  Mun,  and  the  leases  were 
made  by  them  through  their  agent,  Julius  S. 
Walsh,  for  himself  and  the  other  owners. 
In  the  latter  part  of  the  year  1909  the  estate 
was  Incorporated  and  the  property  turned 
over  to  it  as  capital,  while  shares  of  stock 
were  issued  to  each  heir,  representing  his 
proportionate  part  of  the  property.  One  of 
the  heirs  was  president,  another  secretary 
and  treasurer,  etc.,  of  the  corporation,  and  it 
amounts  to  no  more  than  encasing  the  estate 
In  a  corporate  charter,  for,  as  said  before, 
in  both  spirit  and  substance  the  assured  and 
lessor  remained  the  same.  In  other  words, 
the  name  of-  the  assured  and  owner  was 
merely  changed,  and,  indeed,  such  is  recog: 
nlzed  as  the  fact  by  defendant  In  the  in- 
dorsement on  the  policy  to  that  effect.  By 
the  express  words  of  this  indorsement  it  is 
recited  of  date  January  28,  1910,  that  "the 
name  of  the  assured  in  this  policy  is  changed 
to  read  De  Mun  Estate  Corporation."  Ob- 
viously, though  a  corporate  charter  was  ob- 
tained and  as  incident  thereto  a  franchise 
for  the  property  interests  of  the  several  heirs 
to  continue  and  subsist  as  a  corporate  en- 
tity rather  than  as  individual  private  rights, 
the  Interests  of  the  heirs  remained  the  same  ^^^  t 

throughout  in  that  the  De  Mun  Estate  Co^V^jOOQIC 
poration  represented  the  same  rights  of  prop-  O 
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erty  as  did  the  lessors,  the  heirs  of  the  De 
Mun  estate  at  the  time  the  leases  were  exe- 
cuted. It  Is  a  benign  precept  that  the  com- 
mon law  heeds  the  substance  rather  than  the 
mere  shadow  of  things.  In  such  circnm- 
stances,  the  plainest  principles  of  natural 
Justice  Impel  that  the  corporation  should  be 
regarded  as  a  mere  change  of  name  of  the 
owner.  In  other  words,  as  Is  well  said  In 
the  brief,  it  is  similar  to  the  case  of  an 
owner  going  into  court  after  the  lease  is  ex- 
ecuted and  before  the  loss  and  having  his 
name  changed  by  decree,  or  a  feme  sole  own- 
er and  lessor  taking  a  different  name  as  the 
name  of  her  husband  through  marriage.  In 
either  event  the  owner  lessor  and  assured 
remains  the  same  person.  The  principle  de- 
clared in  Wlnkleman  y.  Des  Moines  &  Mis- 
sissippi Levee  Dist,  ITl  Mo.  App.  49,  153  S. 
W.  539,  and  more  recently  vindicated  in  Wil- 
son V.  Drainage  District,  257  Mo.  266,  166 
S.  W.  734;  a.  c,  176  Mo.  App.  470,  158  S. 
W.  931,  is  reflected  and  finds  appropriate  ap- 
plication here. 

We  see  nothing  further  In  the  case  that 
merits  discussion  in  the  opinion.  All  of  the 
arguments  advanced  for  a  reversal  of  the 
Judgment  have  been  duly  considered,  but  we 
regard  them  as  insubstantial. 

The  Judgment  should  be  affirmed.  It  Is  so 
ordered. 

REYNOLDS,  P.  J.,  and  ALLEIN,  3.,  concur. 


WAGNER  V.  BINDER  et  al.    (Na  17614.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

July  1,  1916.    Rehearing  Denied 

July  18,  1916.) 

1.  FbAITD    «=»41— PLEAniHO— PKTrnoN— Stif 
noiBnoT. 

In  an  a'ction  for  fraud,  a  petition  alleging 
that  defendants  conspired  to  defraud  plalntiS 
out  of  a  large  part  of  the  value  of  shares  of 
stock;  that,  by  false  and  fraudulent  represen- 
tations willfully  and  knowingly  made,  tbey  in- 
duced her  to  sign  an  option  contract  to  sell  for 
$80  per  share  stock  worth  $136  per  share ;  that 
plaintiff  was  ignorant  of  the  conspiracy  and 
falsity  of  such  representations;  that  defend- 
aots  had  full  Imowledge  of  such  value,  while 
plaintiff  was  a  widow  without  business  experi- 
ence, and  had  practically  no  knov?]edge  of  such 
value;  that  defendants  intended  that  plaintiff 
ifaoula  rely  and  act  on  such  misrepresentations 
as  trne,  that  she  did  act  on  them  as  true,  and 
U^at  she  was  thereby  damaged  in  the  sum  of 
^^52,  held  to  sufficiently  state  a  cause  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  SS  86,  87;   Dec.  Dig.  ®=»41.] 

2.  Fraud  ^=949  —  Pleadino  —  Issckb,  Pkoof 
Aj(D  Vabiancs. 

Evidence  introduced  in  support  of  the  alle- 
gations of  such  complaint  Ada  not  to  constitute 
a  variance  between  the  pleadings  and  proof. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  tS  H  45;   Dec  Dig.  <3=>49.] 

8.  Action  «=953(2)  —  Splittino  CArsEs  of 
AcnoH. 

Where  the  issue  of  350  shares  of  corporate 
treasury  stock  bad  been  authorized  but  never 
in  fnct  issued  and  sold  until  the  entire  property 


was  sold  to  one  purchaser,  held  such  shares  of 
stock  were  assets  of  the  corporation  to  (uch 
extent  that  the  plaintiff  in  an  action  for  fraud 
in  inducing  her  to  sell  her  shares  of  stock  for 
less  than  tnelr  value  was  under  no  necessity  of 
bringing  a  separate  action  against  one  of  the 
defoidanta  who  was  president  and  majority 
stockholder,  for  an  accounting  for  her  interest 
in  the  proceeds  of  the  sale  of  such  treasury 
stock,  since  under  Rev.  St.  1909,  i  1727,  pro- 
viding but  one  form  of  civil  action,  and  section 
1794,  providing  that  the  petition  shall  contain 
a  clear  and  concise  statement  of  facts  without 
repetition,  a  single  cause  of  action  cannot  be 
split. 

[Ed.  Note.— For  other  eases,  see  Action,  Cent 
Dig.  {{  666-692;    Dec  Dig.  «s363(2).l 

4.  Aonon  «s>53<2)  —  Spurmro  Cause— Ef- 
fect AS  Bar, 
Under  R.  S.  1909,  {  1794,  in  an  action  for 
fraud  plaintiff  must  demand  judgment  for  all 
the  damages  sustained  by  reason  of  the  wrongful 
acts,  or  be  forever  barred  from  suing  for  the 
remainder  in  another  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  S§  566-592;    Dec.  Dig.  €=353(2).] 

6.  FsAun  is=>a4(l)— Actions— Jury  Question 
— Statements  as  to  MatSbial  Facts. 
In  an  action  for  fraud  whereby  plaintiff  was 
induced  to  sell  shares  of  corporate  stock  for  less 
than  their  value,  held  that  the  question  whether 
statements  made  by  defendants  as  to  the  ralne 
of  such  stock  were  mere  expressions  of  opinion 
not  constituting  actionable  fraud,  or  whether 
such  statements  were  of  material  facts  known 
to  be  untrue,  was  properly  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Fraud.  Cent 
Dig.  H  66%,  67,  71;   Dec  Wg.  «=»64(l).l 

6.  FRAun  €=s>68(2)!— AoTrow— DVIDKWCE— SOF- 

FICIENOT. 

In  an  action  for  fraud  for  inducing  plaintiff 
to  sell  shares  of  corporate  stock  for  less  than 
their  value,  evidence  held  sufficient  to  warrant 
a  finding  that  statemRits  made  by  defendant* 
with  reference  to  the  value  of  plaintifTs  stock 
were  statements  as  to  material  facts  and  known 
to  be  untrue,  and  not  mere  expressions  of  opin- 
ion not  constituting  actionable  fraud. 

[EkU  Note.— For  other  cases,  see  Fraud.  Cent. 
Dig.  ii  66,  67;   Dec.  Dig.  ®=>58(2).] 

7.  Fraud  «S368(1)— Acnon— Btidkrcs— Suf- 

FIOIKNCT. 

Evidence  held  sufficient  to  sustain  a  judg- 
ment for  plaintiff  for  damages  against  defend- 
ants for  fraudulently  inducing  plaintiff  to  sell 
corporate  ^ares  of  stock  for  lees  than  their 
true  value. 

[Ed.  Note.— For  other  cases,  see  BVaud,  Cent 
Dig.  i  55 ;   Dec.  Dig.  <S='58(1).] 

8.  Fraud   <S=»65(1)— Action— Instruction. 

In  an  action  for  fraud  whereby  plaintiff  was 
induced  to  sell  corporate  shares  of  stock  for 
less  than  their  value,  an  instruction  that  plain- 
tiff's measure  of  damages  is  such  sum  as  would 
fairly  compensate  her  for  the  damages  directly 
suffered  as  a  result  of  the  fraud  and  misrepre- 
sentation, and  that  the  jury  should  consider 
the  difference  between  the  reasonable  value  of 
plnintiffg  stock  and  the  price  which  she  receiv- 
ed, held  proper. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §§  72-74;  Dec.  Dig.  <3=»65(1).] 

9.  Appbai,  and  Ebbob  «=>882(13)— RxTiEW— 

Instructions. 
Appellants  cannot  complain  of  the  measure 
of  damages  fixed  by  an  instruction  to  the  jury 
where  in  another  instruction  requested  by  tbem 
the  same  measure  of  damages  was  adopted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent    Dig.    S    3603;     Dec    Dlg.> 
882(13).] 
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10.  Tbial   «=>2{S2(20)—Actioh— Measure    or 

DAUAOES  —  iNBTBUCnONB      SUFPOBTED      BT 

Evidence. 
In  an  action  for  fraud  in  inducing  plaintiff 
to  sell  shares  of  corporate  stock  for  leas  than 
their  value,  an  instruction  that  the  evidence  as 
to  the  value  of  the  property  and  assets  of  the 
company,  together  with  all  other  evidence  as  to 
the  value  of  such  shares  of  stock,  should  be  con- 
sidered in  arriving  at  the  value  of  such  stock 
when  she  disposed  of  it  held  properly  supported 
iby  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  610;    Dec.  Dig.  <S=»252(20).] 

11.  Fbaud    «=s»65(1)— Action  —  INSTBUOTIONS 

SUPPOBTED    BT    EVIDENCE. 

Such  instruction  is  not  erroneous  as  against 
the  objection  that  the  measure  of  damages  would 
be  the  value  of  such  stock  at  the  time  the  mis- 
representations culminated  in  a  written  option 
to  sell  her  stock  and  not  at  the  time  the  stock 
was  actually  sold,  where  there  was  no  evidence 
introduced  tending  to  show  that  there  was  any 
change  in  the  value  of  the  stock  between  such 
dates,  and  where  no  such  contention  was  made. 
[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  §$  72-74;   Dec.  Dig.  <S=»65(1).] 

12.  Fbaud  «=»e5(l)— Action  —  Insteuctions 
NOT  Justified  bt  Etidenok. 

In  an  action  for  fraud  in  inducing  plaintiff 
to  sell  shares  of  corporate  stock  for  less  than 
their  true  value,  where  the  evidence  showed 
that  one  of  the  defendants  executed  an  option 
for  the  sale  of  his  stock  merely  for  the  purpose 
of  deceiving  plaintiff  into  believing  that  he  in- 
tended to  sell  his  stock  on  the  same  terms, 
which  option  was  never  performed,  held,  that 
an  instruction  that  such  option  only  purported 
to  be  the  price  for  which  such  defendant  was 
ready  and  willing  to  sell  his  stock  at  that  time, 
and  that  although  relied  upon  by  plaintiff  it  did 
not  constitute  false  and  fraudulent  repr^enta- 
tions  for  which  recovery  could  be  bad,  was 
properly  refused  as  not  justified  by  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  |§  72-74;    Dec.  Dig.  «e=»G5(l).] 

13.  Tbial  «=>193(2)— iNsrauorioHS  —  Invad- 
ing Pbovince  oy  JuBT. 

Such  instruction  was  properly  refused  for 
the  further  reason  that  it  was  not  a  proper 
statement  of  the  law,  the  question  whether  such 
misrepresentation  was  false  and  fraudulent  as  to 
a  material  fact  being  for  the  determination  of 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  487 ;  Dec  Dig.  <8=»193(2).] 

14.  Tbial  <&=>296(2)— Instbuction— Cube. 
Such  instruction  was  also  properly  refused 

for  the  further  reason  that  the  court  in  another 
instruction  charged  the  jury  that,  if  such  option 
•was  given  in  good  faith  at  the  time  it  was  ex- 
ecuted, and  not  executed  for  the  purpose  of  de- 
ceiving and  defrauding  the  plaintiff,  plaintiff 
could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
l>fg.  S  T'OS;   Dec.  Dig.  <g=>296(2).] 

15.  Tbial  «=»252(17)— Action  —  Instbuctioh 
SUPPOBTED  .BY  Evidence. 

In  an  action  for  fraud  in  inducing  plaintiff 
to  sell  shares  of  corporate  stock  for  less  than 
their  true  value,  an  instruction  that  there  was 
no  evidence  that  one  of  the  defendants  had  any 
greater  knowledge  of  the  value  of  plaintiff's 
stock  than  had  nlaintjff  or  her  agent,  and  that 
therefore  plaintiff  had  no  right  to  rely  upon 
such  defendant's  expressions  of  opinion  as  to 
the  value  of  the  stock,  held  properly  refused  as 
iansT-"iorted  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Die.  S  607;   Dec.  Dig.  <&=»252a7).] 


16.  Tbial  ®=3l98(2)— Inotbuction— Ihvadino 
Pbovince  of  Jubt. 

In  an  action  for  fraud  In  inducing  plain- 
tiff  to  sell  shares  of  stock  for  less  than  their 
value,  instruction  tliat  defendants'  statements 
as  to  the  volue  of  such  stock  were  mere  expres- 
sions of  opinion,  not  authorizing  a  recovery, 
held  properly  refused  as  invading  the  provincs 
of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  437 ;    Dec.  Dig.  (S=>193(2),] 

17.  ■Witnesses  iS=»92  —  Competency  —  Peb- 
80N8  Interested  in  Result. 

At  common  law  persons  having  a  legal,  cer- 
tain, and  immediate  interest  in  a  contract  or 
cause  of  action  were  incompetent  to  testify  in 
their  own  behalf  or  in  behalf  of  any  person 
claiming  under  them. 

[Ed,  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Ji  250,  252;   Dec.  Wg.  <3=»92.] 

18.  Witnesses  ®=>92—Competenct— "Inter- 
est OF  Witness." 

'  The  true  test  of  interest  of  a  witness  is,  will 
he  either  gain  or  lose  by  the  direct  legal  oper- 
ation and  effect  of  the  judgment,  or  will  the 
record  be  legal  evidence  for  or  against  him  in 
some  other  action. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |§  250,  262 ;   Dec.  Dig.  <8=»92.] 

19.  Witnesses  ®=j141— Coscpetency— Intot- 
E8T  or  Witness  in  Result— Agent  of  I'ab- 
TY— Tbansactions  with  Deceased  Pabty. 

Under  Rev.  St  1909,  S  6354,  providing  that 
no  person  shall  be  disqualified  as  a  witness  by 
reason  of  iiis  interest,  but  that  such  interest 
may  be  shown  as  affecting  his  credibility,  and 
providing  that,  where  an  original  party  to  • 
contract  or  cause  of  action  in  issue  is  dead,  the 
other  party  shall  not  testify  in  his  own  favor, 
or  In  favor  of  any  party  claiming  under  him, 
held  an  agent  of  plaintiff  who  is  not  a  party  to 
the  suit  is  not  disqualified  from  testifying  to 
conversations  with  a  deceased  defendant  regard- 
ing the  value  of  plaintiff's  stock, 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §|  676-579;    Dec.  Dig.  <8=»141.] 

20.  Witnesses  €=>128— Competency— Tbans- 
actions with  Deceased— Interest  in  Re- 
sult—Chabacteb  OF  Action. 

The  rule  as  to  the  exclusion  of  the  testimony 
of  a  witness,  interested  in  the  result  as  to  con- 
versations with  a  party  since  deceased,  applies 
with  equal  force  to  actions  in  tort  and  in  con- 
tract 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Ceat.  Dig.  ii  553-655,  662-564,  670;  Dec.  Dig. 
<S=>128.] 

21.  Witnesses  «=5>154— Competency— Intebt 
est  in  Result  —  TBANSAcnoNS  with  De- 
ceased. 

A  corporation  can  speak  only  through  its 
officers  and  agents,  and,  upon  their  death,  an 
adverse  party  cannot  testify  as  to  conversations 
with  them  in  regard  to  the  cause  at  suit. 

[Ed.  Note, — For  other  cases,  see  Witnesses, 
Cent  Dig.  g  661;    Dec.  Dig.  <S=»154.]. 

22.  Witnesses   ®=s>144(2)   —  Competency  — 

CONVEBSATIONS  WITH  PEBSON  SINCE  DE- 
CEASED— Intebest  IN  Resxjlt. 
In  an  action  for  fraud  in  inducing  plain- 
tiff to  sell  shares  of  corporate  stock  for  less 
than  their  value,  plaintiff  is  disqualified,  under 
Rev.  St  1909,  §  6354,  as  a  witness  to  conver- 
sations with  a  defendant  since  deceased. 

[Ed,  Note,— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  627;    Dec.  Dig.  «=>144(2).] 

23.  Witnesses  «=5>140(1)— Competency— Ook- 

VEESATI0N9  AS  TO  PeBSON  SiNCE  DECEASED. 

In  an  action  for  fraud  for  inducing  plaintiff 
to  sell  shares  of  corporate  stock  for  less  than 
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their  Talue,  where  her  agreement  of  sale  was 
made  on  condition  that  another  stockholder 
should  sell  his  shares  at  the  same  time  and  on 
the  same  terms,  held,  that  such  shareholder  was 
not  disqualified  by  interest  as  a  witness  to  con- 
versations with  a  defendant  since  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  598;    Dec.  Dig.  <3=»140(1).) 

24.  Fbatjd    «=952— Action  —  Evidence  —  Ad- 
missibility. 

In  an  action  for  fraud  for  inducing  plaintiff 
to  sell  corporate  shares  of  stock  for  less  than 
their  value,  evidence  designed  to  throw  light  up- 
on the  value  of  the  corporate  property,  the  value 
of  the  shares  of  stock,  and  the  charges  of  fraud 
held  properly  admitted. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
i  48;   Dec.  Dig.  <8=5>52.] 

25.  Witnesses  <@=»148— Compbtenot— Whebk 
One  of  Several  Defendants  Is  Dead. 

In  an  action  for  fraud  for  inducing  plain- 
tiff to  sell  shares  of  corporate  stock  for  less 
than  their  value,  where  one  of  the  defendants 
was  dead,  plaintiff  was  a  proper  witness  against 
a  living  defendant  although  not  as  against  the 
deceased  defendant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  g  650;    Dec.  Dig.  «=>148.] 

26.  Appeal  and  Ekkok  <s=»216(1)  —  Inbtbxjo- 

TION— PAILTJBE  to  REQUEST  INSTRUCTION. 

The  failure  of  the  court  to  instruct  the  jury 
that  plaintiff's  testimony  can  be  considered  only 
88  against  defendants  living,  and  not  as  against 
the  defendant  since  deceased,  cannot  be  com- 
plained of  on  appeal  where  no  such  instruction 
was  requested. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <3=»216(1);  Trial,  Cent.  Dig. 
$$  62f ,  631.] 

27.  Fraud  €=»57— Action— Evidence— Mkas- 
UBE  OF  Damages. 

In  an  action  for  fraud  in  inducing  plaintiff 
to  sell  shares  of  corporate  stock  for  less  than 
their  value,  evidence  as  to  the  price  for  which 
a  defendant  sold  plaintiff's  stock  as  her  agent 
held  admissible  on  the  measure  of  damages, 
where  the  evidence  tended  to  show  a  fraudulent 
scheme  on  his  part  to  secure  the  agency,  and 
that  he  had  defrauded  her  of  the  difference  be- 
tween the  price  paid  her  and  the  price  for  which 
he  sold  the  stock. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  S  54 ;    Dec.  Dig.  ®=»57.1 

28.  Fraud   «=>52—Evidsnci>— Admissibility. 
Such  evidence  was  also  admissible  as  tend- 
ing to  prove  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Diig.  i  48;   Dec.  Dig.  <S=»52.] 

29.  Fraud  «ss62  —  Measure  ot  Dauaoks  — 
EZCESSIVENESS  OT  Verdict. 

In  en  action  for  fraud  for  inducing  plaintiff 
to  sell  shares  of  corporate  stock  for  less  than 
their  value,  a  verdict  for  plaintiff  for  $9,352 
held  not  excessive  where  the  evidence  showed 
that  she  owned  167  shares  of  stock  worth  at 
least  $136  per  share  for  which  she  received  $S0 
per  share. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec 
Dig.  «=962.] 

Appeal  from  Circuit  Court,  Cole  County; 
J.  O.  Slate,  Judge. 

Action  by  Lena  Wagner  against  Frederick 
H.  Binder,  administrator,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

This  suit  was  brought  by  the  respondent 
against  Frederick  H.  Binder,  and  others,  to 


recover  the  sum  of  $9,3S2  damages  sustained 
by  her  through  the  alleged  fraud  and  deceit 
perpetrated  by  them  upon  her,  in  the  sale  by 
her  of  167  shares  of  the  capital  stock  of  the 
Jefferson  City  Waterworks  Company  to  Hugo 
Monnlg.  During  the  pendency  of  the  suit 
said  Binder  died,  and  the  suit,  as  to  his  es- 
tate, was  revived  in  the  name  of  bis  adminis- 
trator. A  trial  was  had  before  the  court  and 
jury,  which  resulted  in  a  Judgment  for  the 
respondent  for  the  amount  sued  for.  In  due 
time  and  in  proper  form  the  appellants  ap- 
pealed the  cause  to  this  court 

The  record  Is  very  voluminous,  and  the 
questions  presented  for  determination  are  nu- 
merous; and  the  character  of  some  of  them, 
among  others,  that  there  is  a  departure  be- 
tween the  pleadings  and  proof,  and  that  the 
evidence  did  not  establish  the  allegations 
of  the  petition,  necessitate  that  those  itarts 
of  the  petition  which  charge  the  fraud  and 
deception  be  set  out,  as  well  as  the  sub- 
stance of  the  evidence  pro  and  con,  regard- 
ing such  charges.  But  the  statement  of  the 
case  may  be  materially  curtailed  by  first 
stating  the  undisputed  facts;  second,  those 
parts  of  the  petition  charging  fraud  and  de- 
ception; and,  third,  the  substance  of  the  re- 
spondent's evidence  introduced  regarding  the 
controverted  facts.  Before  doing  that,  how- 
ever, it  should  be  stated  that  the  pleadings 
are  unusually  lengthy,  and  in  order  to  short- 
en the  statement  of  the  case  as  much  as  pos- 
sible, and  still  comply  with  the  mandate  of 
section  2088,  R.  S.  1909,  I  have  adopted  the 
above  arrangement 
The  undisputed  facts  are  as  follows: 
The  Jefferson  City  Waterworks  Company 
(which  will  hereinafter  be  designated  as  the 
Water  Company)  was  duly  incorporated  un- 
der the  laws  of  this  state  in  the  year  18^% 
with  Its  office  and  place  of  business  at  Jef- 
ferson City,  and  with  a  capital  stock  of  $100.- 
000,  divided  into  1,000  shares  of  the  par  val- 
ue of  $100  each.  On  June  27,  1908,  the  cap- 
ital stock  of  the  Water  Company  was  duly 
increased  from  $100,000  to  $135,000,  in  the 
manner,  for  the  purpose,  and  with  the  limi- 
tations as  stated  in  the  following  minutes 
of  the  records  of  the  board  of  directors  of 
the  company,  viz.: 

"Jefferson  City.  Miasonii,  June  27. 1908. 
"IMrectors'  Meeting. 

"At  a  meetlngof  the  board  of  directors  of  the 
Jefferson  City  Waterworks  Company,  held  this 
day  pursuant  to  adjournment,  there  were  pres- 
ent F.  H.  Bmder,  P.  C.  Binder,  W.  A  Dall- 
meyer,  Fred  Knaup,  W.  J.  Edwards  (Victor 
Wagner  written  in  lead  pencil  on  margin),  ani 
J.  C.  Ftsber,  a  quorum  of  said  board.  Absent: 
none. 

"The  proceedings  of  the  stot^olders'  meet- 
ing held  June  27,  1908,  was  laid  before  li' 
board  by  the  president  of  the  company,  Mr.  F. 
H.  Binder. 

"The  following  resolution  was  offered  by  J- 
C.  Fisher  and  duly  seconded,  to  wit: 

"Whereas,  it  was  voted  by  the  stockholders 
of  this  company  at  its  meeting  held  June  27th  v 
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incKAS^  the  capital  stock  ot  this  company  from, 
$100,000  to  |136,000;    and 

"Whereas,  this  company  has  ascertained,  as 
shown  by  its  records,  that  the  paid  in  value^^of 
the  assets  of  this  company  amount  to  $287,250 ; 
and 

"Whereas,  notwithstflndinK  the  fact  that  said 
increased  capital  of  $35,000  now  fully  paid  up 
by  such  sarplus  assets,  it  is  the  desire  of  the 
board  of  directors  that  said  increased  capital 
stock  shall  not  be  issued  and  distributed,  but 
that  it  be  reserved  as  treasury  stock  to  be  here- 
after sold  at  such  price  for  cash  as  the  board  of 
directors   may   from   time   to   time    determine: 

"Kesolved,  Fred  H.  Binder,  as  trustee,  be 
and  he  is  hereby  authorized,  empowered,  and  di- 
rected to  subscribe  for  said  $35,000  of  stock, 
being  350  shares  of  the  par  value  of  $100  each ; 
and  that  said  stock  be  credited  upon  the  books 
as  fully  paid  up  out  of  the  surplus  assets,  and 
that  said  stock  be  issued  to  Fred  H.  Binder, 
as  trustee,  without  personal  liabilit;  as  fully 
paid-up  nonassessable;   and 

"Resolved,  further,  that  said  Fred  H.  Binder 
turn  said  shares  over  to  the  treasurer  of  this 
company  to  be  held  by  him  in  trust  for  the  use 
and  benefit  of  this  corporation  of  providing  ad- 
ditional and  necessary  funds  for  the  future  ad- 
dition and  improvements ;   and 

"B«solved,  further,  that  said  certificate  shall 
not  be  transferred  until  all  or  part  of  said 
shares  shall  be  ordered  sold,  and  when  so  or- 
dered sold  by  the  board  of  directors  at  such 
price  per  share  as  the  board  shall  name.  Kach 
stockholder  of  this  company  shall  have  the  op- 
tion and  privilege  of  purchasing  the  pro  rata 
number  of  shares  as  his  or  her  shares  shall  bear 
to  the  whole  number  of  shares  now  issued  and 
outstanding;  provided,  however,  if  said  option 
to  purchase  is  not  exercised  within  30  days  from 
the  date  of  the  order  of  the  board  olfering  said 
stock  and  cash  paid  for  said  shares,  then  said 
stock  may  be  sold  to  other  stockholders  at  the 
price  named  therefor,  and  if  not  taken  by  other 
stockholders,  then  the  same  shall  be  sold  in 
open  market,  but  said  shares  shall  not  be  sold 
for  less  than  $26  per  share,  and  the  money  real- 
ized from  the  sale  of  all  such  treasury  stock 
shall  be  paid  to  the  treasurer  of  the  company — 
which  resolution  was  adopted. 

"The  president  next  reported  that  the_  350 
shares  had  been  subscribed  for  by  F.  H.  Binder 
as  trustee,  and  thereupon  a  motion  was  made 
and  adopted  that  the  stock  be  issued  to  him 
fully'  paid  up  and  nonassessable  when  increase 
of  stock  has  been  duly  certified." 

As  a  matter  of  fact,  tbis  350  shares  of 
stock  bad  never  been  Issued,  as  I  understand 
the  record,  but  that  Is  wholly  immaterial; 
because,  If  Issued,  tbey  were  never  sold,  de- 
livered, or  transferred  to  any  one,  but  re- 
mained in  the  bands  of  the  treasurer  of  the 
company  at  all  times. 

The  deceased,  Frederick  H.  Binder,  was 
tbe  principal  promoter  of  the  Water  Compa- 
ny and  was  the  owner  of  709  shares  of  the 
stock  of  the  company.  W.  W.  Wagner  was 
the  owner  of  167  shares,  W.  J.  Edwards  and 
the  Edwards  estate  owned  114  shares,  and 
W.  A.  Dallmeyer  and  E.  W.  Cox  owned  5 
shares  eacb,  making  a  total  of  1,000  shares. 
Some  years  prior  to  the  matters  complained 
ot  in  tbls  suit  said  W.  W.  Wagner  departed 
this  life,  and  through  proper  legal  proceed- 
ings, the  respondent,  his  widow,  became  the 
owner  of  bis  stock.  For  many  years  prior  to 
his  death,  Frederick  H.  Binder  had  been  a 
resident  of  Jefferson  City,  and  had  from 
tbe  date  of  the  incorporation  of  the  Water 


Company  Leen  a  member  of  its  board  of  di- 
rectors,-as  well  as  the  president  and  general 
manager  of  the  same.  His  son  was  the  as- 
sistant  manager. 

Thomas  &  Co.  were  also  old  residents  of 
Jefferson  City,  and  for  many  years  had  been 
engaged  In  real  estate,  brokerage,  and  were 
general  promoters  of  business  deals.  Prior 
to  March  24,  1011,  Thomas  &  Co.  conceived 
the  idea  of  negotiating  a  sale  of  the  Water 
Company  to  some  third  party,  not  clearly 
idenUfled  at  that  time.  On  the  last-mention- 
ed date  they  procured  from  Binder  a  writ- 
ten authority  to  sell  his  stock,  within  120 
daya,  at  the  price  of  80  cents  on  the  dollar, 
less  6  per  cent,  commission  for  making  the 
sale.  On  May  13,  1911,  Thomas  &  Co.  also 
procured  from  the  respondent  written  au- 
thority to  sell  her  stock  within  70  days;  at 
the  price  of  SO  cents  on  the  dollar,  less  5 
per  cent,  commission  for  making  the  sale. 
Said  written  authority  was  In  the  following 
words  and  Ogures,  to  wit: 

"Jefferson  City,  Missouri,  May  13,  1911. 

"In  consideration  of  $1  to  me  paid,  the  receipt 
of  which  is  hereby  acknowledged,  I  give  to 
Thomas  Sc  Price,  Agents,  an  option  on  my 
shares  of  stock  in  the  Jefferson  City  Water- 
works Company  at  $80  per  share,  consisting  of 
the  sum  of  167  shares,  and  agree  to  pay  them  a 
commission  of  5  per  cent,  for  handling  same, 
this  option  to  be  in  force  and  effective  for  a 
period  of  70  days  from  date.  I  also  agree  to 
assist  Thomas  &  Price  in  any  way  that  they 
may  re<iue8t  in  effecting  a  sale  of  the  property, 
and  also  agree  to  resign  as  officer  and  director 
in  said  company  if  a  sale  is  consummated. 
This  option  is  void  unless  the  114  shares  owned 
by  the  heirs  of  J.  R.  Edwards  is  taken  in  con- 
junction with  mine. 

"[Signed]  Ijena  Wagner." 

The  Binder  authority  mentioned  was  lost 
or  destroyed  by  him  before  the  trial,  and 
was  not  Introduced  in  evidence;  but  the  un- 
contradicted evidence  shows  that  it  was  exact- 
ly the  same  in  language  as  tbe  Wagner  au- 
thority just  copied,  with  the  exception  ot  the 
dates,  amounts,  name,  and  the  last  clause 
thereof,  which  was  Inserted  at  the  sugges- 
tion of  Wagner  and  Edwards.  Dallmeyer 
executed  a  similar  authority,  except  It  au- 
thorized the  sale  of  his  5  shares  at  60  cents 
on  the  dollar,  less  5  per  cent,  commission. 
No  authority  was  obtained  from  Cox,  nor 
was  his  stock  sold.  George  W.  Wagner  was 
tbe  son  and  duly  constituted  a^ent  of  tbe  re- 
spondent, and  as  such  represented  her  in  all 
of  the  negotiations  and  transactions  regard- 
ing the  sale  of  her  stock. 

On  May  25,  1011,  all  of  tbe  stock  of  the 
Water  Company  was  sold  to  Monnlg,  for  the 
sum  of  $136,000,  with  the  exception  of  the  five 
shares  owned  by  Cox,  the  vidue  of  which 
was  deducted  from  the  purchase  price.  Four 
or  five  days  prior  to  said  sale  to  Monnig, 
Thomas  &  Co.  surrendered  to  Binder  the 
written  authority  he  had  given  them  to  sell 
his  stock  for  80  cents  on  the  dollar,  less  5 
per  cent,  for  commission.  The  respondent  - 
and  Edwards  were  paid  $80  respectively  for 
each  share  of  their  stock,  the  former  amount-  ' 
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Ing  to  $13,360  and  tbe  latter  to  f9,120,  lesa 
6  per  cent,  commissions  for  making  the  sale. 
Dallmeyer  was  paid  60  cents  on  the  dollar 
for  his  5  shares,  amounting  to  $300,  ^ss  5 
per  crat.  commission,  and  Binder  sold  his 
709  shares  at  a  fraction  over  $134  per  share, 
amounting  to  $95,000,  without  paying  any 
commission. 

After  stating  all  of  the  foregoing  facts,  the 
petition  proceeds  to  charge  the  fraud  and  de- 
celt  in  the  following  language: 

"That  [on  May  25,  1911]  said  Frederick  H. 
Binder  and  Cecil  W.  Thomas,  the  original  de- 
fendants hereto,  desiring  and  intending  to  in- 
duce plaintifE  to  sell  and  dispose  of  her  aforesaid 
sliares  of  stock  in  said  JeSerson  City  Water- 
works Company  at  a  price  far  below  the  real 
worth  and  value  of  the  game,  and  confederating 
and  combining  and  conspiring  to  accomplish 
that  end,  they,  said  defendants,  and  each  of 
them,  did  (at  divers  times  between  March  1, 
1911,  and  May  25,  1911)  knowingly,  falsely,  and 
with  the  intention  of  misleading,  deceiving,  and 
defrauding  plaintiff,  represent  and  state  to 
plaintiff  and  particularly  to  one  George  W. 
Wagner,  her  son  and  agent,  that  said  corpo- 
rate stock  was  worth  not  to  exceed  $80  a  share ; 
ttiat  $80  a  share  was  more  than  the  stock  was 
worth;  that  said  sum  was  the  'top'  price,  that 
is,  the  highest  price  it  would  sell  for;  that  he 
(said  ThomasV  had  caused  an  engineer  to  come 
to  Jefferson  City  and  to  examine  the  plant  of 
said  Jefferson  Cfity  Waterworks  Company,  and 
that  said  engineer  had  reported  tiiat  the  stock 
was  not  worth  $80  a  share;  that  said  Fred- 
erick H.  Binder  was  wilUne  and  had  agreed  to 
sell  the  stock  so  owned  by  him  in  said  corpora- 
tion at  said  price  aforesaid;  that,  if  plaintiff 
sold  her  stock  at  $80  a  share,  she  would  re- 
ceive the  sane  price  for  her  minoritjr  stoc^ 
which  E'rederick  H.  Binder  would  receive  for 
his  majority  stock  in  said  corporation,  and  for 
which  he  was  willing  to  sell  the  same;  that 
the  deal  for  the  sale  of  Frederick  U.  Binder's 
majority  stock  was  being  closed  at  $80  a  share, 
and  that  'yon  (meaning  said  George  W.  Wag- 
ner, plaintiff's  agent,  and  one  Wm.  J.  EMwards) 
would  be  foolish  not  to  get  on  the  ground  floor 
on  said  proposition.' 

"That  in  furtherance  of  their  plan  and  pur- 
pose, and  to  mislead  and  deceive  plaintiff,  and 
to  cause  her  to  sell  and  dispose  of  her  said 
corporate  stock  at  $80  a  share  and  greatly  be- 
low its  real  value,  and  to  thereby  entail  upon 
plaintiff  great  pecuniary  loss  and  injury,  said 
original  defendants  Frederick  H.  Binder  and 
Cecil  W.  Thomas  did,  on  or  about  March  24, 
1911,  prepare  or  cause  to  be  prepared  and  to 
be  executed  by  said  Frederick  H.  Binder  a  writ- 
ten agreement,  bearing  said  date  last  afore- 
said, to  the  effect  and  purport  that  in  considera- 
tion of  the  sum  of  $1  paid  by  Thomas  &  Price 
to  said  Frederick  H.  Binder  he  bad  given  to 
Thomas  &  Price,  as  his  agents  (said  Price  being 
a  copartner  of  the  codefendant  Cecil  W.  Thomas 
herein)  an  option  or  privilege  to  sell  said  709 
shares  of  stock  so  owned  by  the  said  Frederick 
H.  Binder  at  $80  a  share;  said  option  to  be 
effective  and  in  force  for  120  days  from  the 
date  thereof,  said  Thomas  &  Price  to  receive  a 
commission  of  6  per  cent,  for  handling  said 
stock;  said  Frederick  H.  Binder  also  agreeing 
to  resign  as  an  officer  and  director  of  said  cor- 
poration if  his  stock  should  be  sold,  and  to 
help  in  any  way  he  eoold  in  making  a  sale  of 
the  same. 

"That  said  defendant  Frederick  H.  Binder 
did  execute  said  option  agreement,  and  said  de- 
fendant Thomas  did  unite  and  join  in  its  prepara- 
tion and  making  for  the  purpose  of  showing 
and  exhibiting  the  same  to  this  plaintiff  and  her 
aient  George  W.  Wagner,  and  to  thereby  cause 
plaintlS  and  her  said  agent  (as  well  as  other 


holders  of  said  corporate  stod)  to  erroneoasly 
believe  that  Frederick  H.  Binder  was  willing 
and  had  agreed  to  sell  his  said  corporate  stock 
at  the  price  and  sum  of  $80  a  sliare,  and  to 
thereby  induce  plaintiff  to  agree  to  sell  her  said 
stock  at  the  same  price  at  .which  said  Frederick 
H.  Binder  had  so  agreed  to  sell  said  stock  own- 
ed by  him,  as  indicated  by  his  purported  con- 
tract with  Thomas  &  Price  hereinbefore  re- 
ferred to.  That,  pursuant  to  said  plan  and 
conspiracy  of  said  original"  defendants  Cecil  Vf. 
Thomas  and  Frederick  H.  Binder  and  as  had 
been  agreed  npon  by  them,  said  defendant  Cecil 
W.  Thomas  did  take  said  option  agreement  to 
the  First  National  Bank  of  Jefferson  City,  Mo., 
and  did  leave  the  same  with  O.  G.  Burch,  the 
president  thereof,  with  directions  to  show  and 
exhibit  to  plaintiff  or  to  her  agent,  George  W. 
Wagner,  and  to  one  Wm.  J.  EMwaxds,  another 
owner  and  holder  of  said  corporate  stock,  and 
the  same  was  thereupon  exhibited  and  shown 
to  said  George  W.  Wagner  and  Wm.  J.  Ed- 
wands  by  said  O.  G.  Burch,  as  directed  by  said 
Cecil  W.  Tliomas. 

"That  said  option  contract  was  not  made  and 
executed  by  the  said  Frederick  H.  Binder  in 
good  faith  or  as  a  genuine  and  binding  docu- 
ment, but  was  concocted  and  devised  by  said 
Frederick  H.  Binder  and  Cecil  W.  Thomas,  and 
was  executed  by  said  Frederick  H.  Binder  to 
be  shown  and  exhibited  to  plaintiff  and  to  her 
agent  and  representative,  George  W.  Wagner, 
and  to  thereby  cause  her  and  her  said  agent  to 
erroneously  believe  that  said  defendant  Fred- 
crick  H.  Binder  (who  was  the  owner  of  more 
than  two-thirds  of  all  the  stock  of  said  corpora- 
tion and  had  special  and  expert  knowledge  of  its 
real  value)  had  agreed  and  was  willing  to  sell 
said  corporate  stock  so  owned  by  him  at  $S0  a 
share  and  thus  and  thereby,  as  already  herein- 
before Indicated,  to  influence  and  induce  plain- 
tiff to  sell  and  dispose  of  her  said  corporate 
stock  at  the  same  price  a  share  at  which  said 
Frederick  H.  Binder  had  so  offered  and  agreed 
and  was  willing  (as  falsely  represented  by  said 
Binder  &  Thomas)  to  sell  his  said  stock,  whirh 
price  was  far  below  its  real  value  and  worth. 
That  plaintiff  was  ignorant  of  the  real  value 
of  her  said  stock  and  did  not  have  the  same 
means  and  opportunity  as  defendants,  especial- 
ly said  Frederick  H.  Binder,  possessied  of  Imow- 
ing  its  value. 

^hat,  relying  on  the  truth  and  accuracy  of 
said  material  deception  and  false  representa- 
tions and  statements,  both  oral  and  written  (and 
especially  on  the  statement  and  contents  of 
said  purported  option  agreement  executed  by 
Frederick  H.  Binder,  bearing  date  March  24, 
1911,  and  already  more  particularly  hereinbe- 
fore referred  to),  so  knowingly,  falsely  and 
fraudulently  made  by  said  defendants,  Fred- 
erick H.  Binder  and  Cecil  W.  Thomas  with  the 
intention  and  purpose  on  th^r  part  of  mislead- 
ing and  deceiving  plaintiff  as  aforesaid,  and 
being  ignorant  of  their  falsity,  plaintiff  did,  oa 
or  about  May  13,  1911,  give  to  said  Thomas  & 
Price,  as  her  agents,  an  ^option  or  right  for 
them  to  sell  at  the  price  of  $80  a  share  said 
167  shares  of  corporate  stock  of  the  Jeffersoa 
City  Waterworks  (Company  so  owned  by  plain- 
tiff as  aforesaid. 

"That  said  option  agreement  so  made  by 
plaintiff  with  said  Thomas  ft  Price  was  in 
writing,  bearing  date  May  13,  1011,  and  was 
to  the  effect  and  purport  and  so  recited  that  in 
consideration  of  $1  paid  to  plaintiff  she  gave  to 
Thomas  &  Price,  agents,  an  option  to  ^1  her 
shares  of  stock  in  the  Jefferson  City  Water- 
works Company  at  $80  a  share,  consisting  ot 
167  shares  thereof,  and  that  plaintiff  agreed  to 
give  them  (meaning  said  Thomas  &  Price)  a 
commission  of  B  per  cent,  for  handling  said 
stock ;  that  said  option  was  to  be  in  force  and 
effective  for  a  period  of  70  days  from  its  date: 
that  plaintiff  agreed  to  assist  said  Thomas  & 
Price  in  any  wajr  tb^  might  raiueat  in  effcrt< 
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Ing  said  Bale,  and  alto  to  resign  as  an  officer 
and  director  of  said  corporation  if  a  sale  <rf 
plaintiff's  stock  should  be  consummated. 

"Tliat  thereafter,  pursuant  to  said  agreement 
and  the  authority  conferred  by  it,  said  Gliomas 
ft  Price,  as  plaintiff'B  agents,  did  negotiate  with 
one  Hugo  Monnig,  a  resident  of  Jefferson  C^ty, 
Mo.,  for  the  sale  to  and  the  purchase  by  the 
latter  of  plaintiff's  said  167  shares  of  corpo- 
rate stock  of  the  Jefferson  City  Waterworks 
Company.  That  said  d^endant  Oecil  W.  Thom- 
as was  the  active  agent  and  negotiator  of 
plaintiff  in  said  transaction  with  said  Hugo 
Monnig. 

"That,  parsuant  to  further  negotiations  had 
by  said  Thomas  &  Price,  brokers  and  agents  as 
aforesaid,  with  said  Hugo  Monnig  in  reference 
to  the  purchase  by  him  of  the  corporate  stodc 
of  said  Jefferson  City  Waterworlu  Company, 
there  resulted  an  agreement  on  the  part  of  said 
Hugo  Monnig  to  purchase  through  said  agents 
and  brokers  from  the  various  owners  of  said 
stock  the  entire  capital  stock  of  said  corpora- 
tion (c(Hi8isting_  of  1,000  shares)  for  the  sum  of 
S136,000,  that  is  to  say,  at  the  price  and  sum  of 
Z186  a  share.  That  all  said  corporate  stock 
(except  five  shares  thereof  held  and  owned  by 
one  B.  W.  Cox)  was  through  said  brokers  and 
agents  told  to  said  Hugo  Monnig  and  was  pur- 
chased and  received  by  nim  on  said  terms  aiore- 
said,  and  settlement  therefor  (including  for 
plaintiff's  said  167  shares)  was  made  by  said 
purchaser  with  said  brokers  and  agents  on  the 
tor^coing  named  basis. 

"Ojiat  said  defendant  Cecil  W.  Thomas  re- 
ported and  represented  to  plaintiff  that  said 
agents  (Thomas  &  Price)  had  sold  iplaintlff's 
167  shares  of  corporate  stock  to  said  Hugo 
Monnig  at  the  price  of  $80  a  share,  aggregating 
$13,360,  and  said  defendant  thereupon  paid 
and  accounted  to  plaintiff  on  account  of  said 
sale  the  sum  of  $13,860:  said  agents  retaining 
therefrom  the  sum  of  $608  as  their  broker's 
commission  in  said  transaction. 

"That  plaintiff  being  ignorant  of  the  fact  that 
her  said  stock  was  sold  to  said  Hugo  Monnig  at 
a  greater  price  than  $80  a  share,  and  being  mis- 
led, deceived,  and  influenced  by  the  false  and 
fraudulent  statements  and  representations  of 
defendants'  and  their  fraudulent  conduct  as 
hereinbefore  set  out,  did  settle  with  her  said 
agents  on  the  foregoing  named  terms  and  basis 
for  her  167  shares  of  the  corporate  stock  of  the 
Jefferson  Cit^  Waterworks  Company  so  sold  to 
Hugo  Monnig  through  her  said  brokers  and 
agents,  Thomas  &  Price. 

"That  plaintiff  did  not  learn  or  become  in- 
formed of  the  falsity  of  the  representations 
made  to  her  by  the  said  Fredericfe  H.  Binder 
and  Cecil  W.  Thomas,  and  of  their  fraudulent 
conduct  in  connection  vrith  the  sale  of  her  said 
stock,  as  hereinbefore  set  out,  until  on  or  about 
the  tune  of  the  filing  of  the  original  iietition  in 
this  cause,  that  is,  on  July  1,  1011,  last  past. 

"That  all  of  said  stock  of  the  Jefferson  Oi^ 
Waterworks  Company  (representing  all  the 
property  assets  ana  values  of  said  corporation) 
was  renllv  and  reasonably  worth  the  sum  of 
f  136,000  (ezcIusiTe  of  all  its  outstanding  indebt- 
edness secured  and  unsecured)  being  at  the  rate 
of  $136  a  share  as  per  the  original  issue  of 
■aid  1,000  shares  of  stock. 

"That  said  Frederick  H.  Binder,  instead  of 
selling  the  said  corporate  stock  (consisting  of 
700  shares)  so  owned  by  him  as  aforesaid  at 
$80  a  share,  sold  it  to  said  Hugo  Monnig  (the 
same  person  to  whom  plaintiffs  stock  was  sold 
as  aforesaid)  at  the  aggregate  price  and  sum  of 
$96,424,  being  at  the  rate  of  S136  a  share  for 
said  stock  so  owned  and  sold  by  bim,  the  said 
IVederick  H.  Binder,  and  did  so  sell  the  same 
«n  the  same  day  on  which  plaintiff's  stock  was 
BO  Mid  aa  aforesaid.  That  defendant  C!ecil  W. 
Thomas  was  also  the  active  agent  and  negotiator 
of  defendant  Frederick  H.  Binder  in  the  matter 
•f  the  sale  of  his  stock  to  said  Hugo  Monnig. 

"That  it  was  a  part  of  the  aforesaid  con- 
n>iracy,  purpose,  and  plan  ol  said  Frederick  H. 


Binder  and  Cecil  W.  Thomas  to  induce  plaintiff 
to  agree  to  sell  her  said  corporate  stock  at  the 
price  of  $80  a  share,  and  then  to  so  manage 
and  manipulate  the  matter  as  to  obtain  from 
the  porchuser  thereof  the  sum  of  $136  a  share 
for  said  stock,  and  then  to  secretly  and  wrong- 
fully appropriate  to  themselves,  that  is,  to 
defendants  or  to  defendant  Frederick  H.  Binder 
especially,  the  difference  between  the  proceeds  of 
the  sale  of  said  stock  at  $80  a  share  and  such 
proceeds  at  $136  a  share,  the  price  really  paid 
therefor  by  the  purchaser  Hugo  Monnig. 

"That  the  said  Frederick  H.  Binder  and  said 
Cecil  W.  Thomas  wrongfully  co-operated  and 
worked  together  for  the  accomplishment  of 
said  end  and  purpose,  and  pursuant  thereto 
they  did  (in  the  lifetime  of  said  Frederick  H. 
Binder)  obtain  and  retain  (and  tihe  same  is  still 
retained)  on  the  said  sale  of  plaintiff's  stock 
to  said  Hugo  Monnig  said  moneys  aforesaid, 
that  is  to  say,  the  difference  between  the  pro- 
ceeds of  the  sale  of  plaintiff's  said  167  shares 
of  said  stock  at  $80  a  share,  namely  $13,360, 
and  said  proceeds  at  the  price  of  $136  a  share, 
namely  $22,712;  the  difference  in  said  pro- 
ceeds being  the  sum  of  $9,362. 

"That  plaintiff,  by  the  fraud  and  deceit  of 
defendants  as  hereinbefore  set  out  and  lierein 
complained  of,  has  been  caused  a  loss  and  has 
been  injured  and  damaged  in  said  sum  of  $9,- 
852,  being  the  difference  as  aforesaid  between 
the  value  of  said  167  shares  of  said  stock,  so 
sold  by  plaintiff  as  aforesaid,  at  $136  a  share 
(the  latter  sum  being  its  reasonable  market 
value  a  share  at  the  time  of  its  sale  by  plain- 
tiff to  Hugo  Monnig  as  aforesaid)  and  the  sum 
of  $13,360,  the  valae  of  plaintiff's  said  stock 
at  $80  a  share. 

"Wherefore,  plaintiff  prays  judgment  against 
the  defendants  nereto  in  the  sum  of  $9,352,  with 
her  costs  in  this  action  laid  out  and  expended." 

The  separate  answer  of  Thomas,  after  ad- 
mitting practically  all  of  the  undisputed 
facts  before  mentioned,  proceeds  as  follows: 

"Farther  answering,  this  defendant  says  that 
on  the  13th  day  of  May,  1911.  the  plaintiff  ex- 
ecuted and  delivered  to  this  defendant  and  T.  Ij. 
Price,  doing  business  as  Thomas  &  Price,  an  op- 
tion to  purchase  her  said  shares  of  stock  in  the 
Jefferson  City  Waterworks  Company ;  that  said 
option  was  to  remain  in  force  for  a  period  of  70 
days;  that  while  said  option  was  in  force  and 
effect  defendant  and  bis  partner,  T.  !•.  Price, 
availed  themselves  of  the  privilege  to  purchase 
said  stock  in  accordance  with  the  terms  of  said 
option  and  paid  to  plaintiff  the  sum  of  $12,002, 
as  therein  provided;  that  said  sum  of  money 
was  accepted  by  plaintiff  with  full  knowledge 
that  the  said  purchase  price  so  paid  to  her  was 
to  be  in  full  payment  for  her  said  shares  of 
stock," 

The  separate  answer  of  the  administra- 
tor, after  admitting  the  undisputed  facts, 
proceeds  as  follows: 

"This  defendant  especially  denies  that  the  said 
Frederick  H.  Binder  was  guilty  of  any  of  the 
fraudulent  acts  or  conduct  imputed  to  him  in 
plaintiff's  petition,  or  that  he  directly  or  indi- 
rectly received  any  part  of  the  money  for  which 
the  stock  of  the  plamtiff  was  sold,  or  that  he  in 
any  way  profltea  or  agreed  to  profit  or  attempt- 
ed to  profit  by  the  sale  of  the  stock  of  plaintiff. 

"This  defendant  denies  each  and  every  allega- 
tion made  in  regard  to  the  acts  or  conduct  of  the 
said  Frederick  H.  Binder  imputed  to  him  or 
mentioned  or  set  out  in  plaintiff's  fourth  amend- 
ed petition,  not  herein  specifically  admitted  to 
be  true,  and  having  fully  answered  he  prays  to 
be  discharged  and  go  hence  without  day,  and  r»- 
cover  bis  costs  herein  laid  out  and  expended." 

Reply  to  separate  answer  of  Thomas  was 
as  follows: 

"Now  comes 
to  the  separate 
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Tbomaa  to  plaintiiTa  fonrth  amended  petition 
in  thia  case  denies  that  on  the  13th  day  of  May, 
1911  (or  at  any  other  time),  the  plaintiff  ex- 
ecuted and  delivered  to  defendant  C!ecil  W. 
Thomas  and  Thomas  L.  Price  (doing  business 
as  Thomas  &  Price)  an  option  to  purchase 
plaintiff's  one  hundred  and  sixty-seyen  (167) 
shares  of  stock  in  the  Jefferson  City  Water- 
works Company;  denies  that  any  option  what- 
ever was  given  by  plaintiff  to  said  Thomas  & 
Price  to  buy  or  purchase  said  stock  so  owned 
hj  plaintiff;  denies  that  while  said  alleged  op- 
tion was  in  force  and  effect  defendant  and  said 
Thomas  &  Price  availed  themselves  of  the  priv- 
ilege of  purchasing  said  stock  in  accordance 
with  the  terms  of  said  alleged  option,  and  paid 
to  plaintiff  the  sum  of  $12,692  in  accordance 
with  the  terms  of  said  alleged  option ;  denies 
that  said  money  was  accepted  by  plaintiff  with 
AiU  or  any  knowledge  that  said  money  was  paid 
to  her  by  said  Thomas  &  Price  in  payment  for 
her  said  shares  of  stock  as  purchased  by  said 
Thomas  &  Price. 

"And  further  replying  to  said  separate  answer 
of  defendant  Cecil  W.  Thomas  to  plaintiff's 
fourth  amended  petition  in  this  cause,  plaintiff 
alleges  and  charges  the  fact  to  be  that  said  al- 
leged option,  referred  to  in  said  answer  of  de- 
fendant Cecil  W.  Thomas,  was  one  in  writing 
and  was  executed  and  delivered  to  said  Thom- 
as &  Price  to  sell  said  stock  of  plaintiff  as  her 
agents,  said  Thomas  &  Price  to  receive  a  com- 
mission of  5  per  cent,  for  their  services  as  said 
agents  in  handling  said  stock,  all  of  which  was 
fully  expressed  and  set  forth  in  said  written  in- 
strument. 

"And  having  fully  replied  to  said  separate  an- 
swer of  said  defendant  Cecil  W.  Thomas  to 
plaintifTs  fourth  amended  petition  herein,  plain- 
tiff prays  judt^ent  as  heretofore  prayed  in  said 
amended  petition." 

Xteplj  to  separate  answer  of  Frederl<^  O. 
Binder,  administrator,  was  as  follows: 

"Now  comes  the  plaintiff  and  for  her  reply  to 
the  separate  answer  of  Frederick  O.  Binder,  ad- 
ministrator of  the  estate  of  Frederick  H.  Bin- 
der, deceased,  denies  that  the  option  (referred 
to  in  said  answer  as  having  been  given  by  said 
Frederick  H.  Binder  to  Thomas  &  Price  to  buy 
seven  hundred  and  nine  [709]  shares  of  stock 
owned  by  said  Frederick  H.  Binder  in  the  Jef- 
ferson City  Waterworks  Company)  was  an  op- 
tion for  said  Thomas  &  Price  to  sell  said  stock 
as  the  agents  of  said  Frederick  H.  Binder,  said 
Thomas  &  Price  to  receive  a  commission  of  5 

ger  cent,  for  their  services  as  said  agents  in 
andling  said  stock,  all  of  which  waa  ezpreaa- 
ed  and  set  forth  in  said  written  instrument. 

"And  having  fully  replied  to  said  answer  of 
Frederick  C.  Binder,  deceased,  plaintiff  pra^s 
judgment  as  heretofore  praved  for  in  her  aaid 
fourth  amended  petition  m  this  cause." 

The  substance  of  the  evidence  as  to  the 
disputed  facts: 

For  the  respondent,  George  W.  Wagner 
testified  as  follows". 

That  he  remembered  the  fact  and  the  circum- 
stances of  the  respondent  signing  the  contract 
authorizing  Thomas  &  Co.  to  sell  her  stock  in 
the  Water  Company.  That  he  knew  Frederick 
H.  Binder  well  during  his  life.  He  died  in  the 
fall  of  1911.  That  he  represented  the  respond- 
ent in  the  sale  of  her  stock,  and  consulted  with 
Binder  regarding  the  sale.  "I  first  saw  Mr. 
Binder  between  the  1.5th  and  the  last  of  March 
of  last  year,  1911.  I  went  to  Mr.  Binder's 
ofSce  to  see  him  and  ask  him  if  he  had  given 
an  option,  or  bad  authorized  anybody  to  sell 
his  stock.  He  said  no,  and  asked  me  why  I 
asked  him,  and  says,  'Has  anybody  been  to  see 
you?'  I  said,  'Yes,  Mr.  Thomas  has  tried  to 
secure  an  option  or  the  right  to  sell  mother's 
stock;'  or,  rather,  he  aakci  me  if  Mr.  Thomas 
Jtfid  been  (o  see  her— if  Mr.  Thomas  wanted  to 


■ell  her  stock,  or  had  tried  to  aecnrc  an  option, 
and  I  told  him  yes,  and  he  says,  'How  mndi  did 
they  figure  on  paying  for  it?*  I  said,  'Sixty  dcd- 
lara,'  and  he  said,  'Sixty  dollars?'  Apparently 
was  v^y  much  surprised.  He  said  he  was  sor- 
prised  that  anybody  would  offer  $60  a.  share 
for  that  stock.  He  said.  That  is  a  great  deal 
more  than  I  would  give,'  and  he  said,  'If  any- 
body should  offer  me  a  little  more  than  that  for 
mine,  I  believe  I  would  sell  it.'  This  occurred 
in  the  office  of  Mr.  Binder. 

"Q.  What  was  Mr.  Binder's  relation  to  the 
company?  A.  He  was  president  and  general 
manager  of  the  company,  and  had  been  for  as  far 
back  as  I  can  remember;  at  least,  12  or  15 
years.  I  told  him  1  had,  at  mother's  suggestion, 
come  to  see  him  to  learn  what  he  had  done  ia 
the  matter,  if  anything,  and  he  said  he  hadn't 
done  anything,  but  he  said  that  some  time  back 
Mr.  Thomas  had,  possibly  a  month  or  tax  weeks 
before,  asked  him  if  the  waterworks  eompany 
was  for  sale,  and  he  says,  'Well,  \i  I  can  get 
my  price  for  it  I  will  sell  it,'  but  he  said,  'He 
has  not  seen  me  since  then,  and  there  has  been 
nothing  further  done  in  the  matter,'  and  he  be- 
gan then  and  told  me  a  great  deal  abont  the 
Water  Company;  said  the  stock  was  not  val- 
uable and  that  it  never  would  be,_  and  that  he 
had  spent  practically  all  of  their  eamings— 
put  back  into  the  plant— that  be  didn't  consideT 
it  a  very  good  proposition  to  hold  that  stock, 
and  he  talked  on  there  for  an  hour  in  reference 
to  that.  He  said.  'Now,  I  will  explain  all  of 
these  facts  to  you,'  he  says,  'and  then  your  moth- 
er can  do  as  she  thinks  best.'  That  was  on  the 
$60  proposition.  He  said  he  was  going  ont  to 
the  plant,  and  told  me  if  I  wanted  to  go  I  conld 
go  along,  so  I  went  along  ont  with  him,  and  he 
talked — explained  some  things  abont  the  plant  to 
me  out  there.  I  didn't  understand  very  much 
about  it,  but  everything  that  he  said  was  dis- 
couraging. 

"Mr.  Silver:  State  anything  be  said. 

"The  Witness:  Well,  he  talked  about  the 
enormous  expense  of  putting  thia — buying  new 
machinery ;  they  had  to  buy  new  machinery  all 
the  time,  and  he  says  they  had  to  dig  a  tunnel 
under  the  railroad  out  there  which  they  were 
building,  and  that  cost  so  much  money,  and  he 
says,  'Xou  have  always  got  to  pay  out  more  mon- 
ey.' He  says,  'You  have  always  got  use  for 
more  than  you  can  get  your  hands  on.'  I  asked 
Mr.  Binder  if  he  would  accept  $60  a  share  for 
his  stock;  he  says,  no,  he  wouldn't;  I  asked 
him  then  if  be  would  accept  $65  a  share  for 
his  stock,  and  he  looked  at  me  and  said  he  wouM 
not.  I  told  him  that  he  had  always  asked  la- 
ther before  he  sold  his  stock  to  come  and  se« 
him,  give  him  the  right  to  buy  it  before  he  would 
ever  sell  it  to  anybody  else,  and  father  told  him 
he  would;  he  asked  me  the  same  thing,  and  I 
assured  lum  we  would  do  that,  and  I  recalled 
that  to  him  at  that  particular  time,  and  I  said, 
'Now,  Mr.  Binder,  won't  you  do  as  much  for 
me  in  this  particular  case?  Would  you  consid- 
er a  proposition  from  me  for  a  short  time  to 
pay  you  $75  a  share?'  He  seemed  to  be  very 
much  excited  when  I  said  that,  and  he  got  red 
in  the  face  and  grew  nervous,  and  said  that 
when  I  came  to  him  with  a  bonded  offer  he 
would  tell  me  whether  he  would  accept  $75  or 
$150  for  his  stock.  That  was  the  end  of  oar 
conversation.  1  had  nothing  further  to  do  with 
Mr.  Binder  in  reference  to  the  sale  of  this  stock 
until  in  May  of  last  year,  just  a  short  time  be- 
fore the  sale  was  made. 

"Q.  Now,  what  occurred  between  yon  and  Mr. 
Thomas?  A.  Well,  I  saw  Mr.  TbcMnaa  sittiDg  in 
AMll  Edwards'  automobile  in  front  of  the  Ex- 
change Bank.  I  can't  recall  the  exact  day,  bat 
it  was  just  abont  May  18,  181L  I  was  walking 
across  the  street  and,  as  I  was  near  the  machine, 
Thomas  beckoned  for  me  to  get  in,  and  1  jot  in. 
and  Mr.  Thomas  said,  'Get  in  here;  we  ate 
talking  about  this  water  stock ;  we  want  to  talk 
with  you  about  it;'   and  HVnjltJom^aa  said  thai. 
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lie  had  tbe  right  to  Hell,  or  an  option  on  Mr. 
Binder's  stock  at  $80  a  share,  less  a  commis- 
sion to  him  of  5  i>er  cent,  for  bandlin;;  it.  He 
says,  'Now,  'I  want  to  handle  yon  boys'  stock 
the  same  way.  You  have  an  opportunity  here; 
now,  get  in  on  the  ground  floor,'  and  added, 
"There  is  a  deal  beinsr  closed  for  the  sale  of  Mr. 
Binder's  stock  at  $80  a  share,'  and  'I  want  the 
right  to  sell  you  boys'  stock,'  meaning  mother's 
stock.  I  said,  'Mr.  Thomas,  I  wiU  be  frank 
with  yon.  I  don't  know  what  this  stock  is 
really  worth,'  'Well,'  he  says,  'I  do.'  He  says, 
'I  have  had  an  engineer  in  here  and  gone  over 
thi3  whole  thing,  and  he  says  your  stock  isn't 
worth  80  cents  on  the  dollar.  It  is  only  by 
making  liberal  allowances  for  the  value  to  the 
franchise  that  your  stock  could  be  put  in  at 
anything  like  $80  a  share.'  He  said,  'You  are 
making  a  mistake  if  you  don't  sell  this  stock. 
I  want  to  tell  you  now,'  he  says,  'as  friends  who 
have  known  each  other  all  our  lives,  I  tell  you 
this  is  an  opportunity  to  sell  that  stock,  and  it 
is  an  opportunity  that  you  will  never  have  again 
to  get  more  money  than  that  stock  is  really 
worth,  and  I  advise  you  to  take  it  and  don't 
lose  this  chance.'  He  says  it  wasn't  worth  $80 
a  share,  and  it  was  only  by  making  a  liberal 
value  for  the  franchise  that  you  could  get  any- 
thing like  $80  a  share  for  that  stodc.  He  said 
be  bad  Mr.  Binder's  right,  or  option,  to  sell  Mr. 
Binder's  stock  at  $80,  and  I  told  him  at  the  time 
that  I  didn't  know  what  the  stock  was  worth, 
but  that  I  did  feel  that  Mr.  Binder  knew  more 
about  it  than  any  other  man  on  earth,  and  that 
his  actions  in  the  matter  would  be  the  best  ex- 
ample to  follow ;  in  other  words,  if  Mr.  Binder 
•was  willing  to  sell  his  stock  for  80  cents  on  the 
dollar  that  I  judged  that  that  must  be  something 
about,  what  it  was  worth.  He  wanted  us  to  go 
right  up  stairs  and  close  the  deal  with  him  for — 
that  is,  to  sell  that  stock.  I  told  him  no,  I 
would  have  to  first  see  mother  and  explain  the 
proposition  to  her.  And  Mr.  Edwards  told  him 
be  would  have  to  see  his  people  first ;  and  we  told 
bim,  though,  we  would  come  up  to  see  him  the 
next  day.  I  told  mother  all  about  the  conversa- 
tion I  had  with  Thomas  as  well  as  the  conversa- 
tion with  Mr.  Binder.  I  went  to  see  Mr.  Binder 
— ^met  bim  in  front  of  his  office.  I  wanted  to  see 
tbe  by-laws  of  the  Water  Company,  see  what 
the  rights  of  a  minority  stockholder  were.  I 
asked  him  to  tell  Fred  to  let  me  see  what  I 
wanted,  and  he  says,  'Why,  no ;  that's  all  right 
I  will  go  right  back  up  and  show  you  what  you 
want'  He  tied  his  horse  and  went  back  up- 
stairs and  stayed  there  and  talked.  'Now,'  be 
says,  'does  your  mother  want  to  seU  her  stock?' 
I  told  him  no,  she  wasn't  particularly  anxious 
to  sell  it  anyway  just  like  selling  it  for  $80  a 
share ;  and  I  told  him  I  had  seen  his  contract 
or  hia  option,  at  the  First  National  Bank,  which 
was  left  with  Mr.  Burch,  and  he  says,  'Yes.' 
I  bad  seen  that  before.  Mr.  Burch  had  it  and 
be  Bent  for  me  through  Will  Edwards  and  I 
went  to  the  bank  and  he  showed  it  to  me ;  said 
that  Mr.  Thomas  had  left  it  with  him  to  be 
shown  to  me  and  to  Will  Edwards. 

"Mr.  Irwin  (for  appellants):  We  admit  the 
contract  was  destroyed  by  Mr.  Binder. 

"Tbe  Court:  It  is  admitted  that  the  notice  to 
prodace  the  option  was  served  on  the  defend- 
ants? 

"Mr.  Silver:  Yes,  sir;  that  is,  to  produce  the 
Binder,  Thomas,  and  Price  option — agreement— 
or  whatever  you  call  it    I  give  It 

"Judge  Williams:  I  suppose  it  is  sufficient  to 
admit  that  the  paper  was  destroyed. 

"The  Witness:  Well,  sir,  the  contract  recited 
that  for  and  in  consideration  of  $1  paid  to  Mr. 
Binder  he  agreed  to  give  Thomas  &  Price,  agents 
— tbe  word  'agent*  being  written  there — the  right 
to  sell,  or  an  Option,  on  his  709  shares  of  stock 
in  .the  Jefferson  City  Waterworks  Company  for 
$80  a  share,  less  a  commission  of  5  per  cent  to 
Thomas  &  Price  for  handling  the  same,  and  he 
agreed  to  resign  as  officer  and  director  of  said 


Waterworks  Company  If  a  sale  should  be  con- 
summated,  and  was  signed  by  Frederick  H. 
Binder,  and  I  knew  his  signature;  and  he  ad- 
mitted to  me  that  he  had  signed  the  agreement 
It  was  dated  March  24,  1911,  and  run  for  120 
days  from  date. 

'  Q.  After  seeing  that  contract,  what  did  yon 
do?  A.  I  met  Mr.  Binder  and  told  him ;  I 
think  it  was  either  yesterday  or  day  before,  or 
two  days  before  that  I  saw  Mr.  Thomas.  I 
said,  'Mr.  "Thomas  saw  ma  and  he  wants  the 
right  to  handle  our  stock  on  the  same  basis, 
that  be  is  handling  yours,'  and  he  says,  'Well, 
I  am  surprised,'  he  says,  'I  am  surprised  to 
think  that  anybody  would  figure  on  paying  $80 
a  share  for  your  stock.  Why,'  he  says,  'that's 
as  much  as  they  are  paying  me  for  my  majority 
stock.'  "Well,'  I  said,  'our  stock  ought  to  be 
worth  as  much  as  yours,  Mr.  Binder ;  one  share 
is  as  good  as  another,'  and  he  says,  'Yes,  but 
I  have  got  the  controlling  interest'  I  says, 
'That  is  true,'  I  says.  'Seven  hundred  and 
nine  shares  represents  208  shares  more  than 
the  controlling  interest;  but,'  I  snid,  'it  looks 
like.  If  anybody  was  wanting  to  buy  your  stock 
and  pay  you  for  that  extra  208  shares  more 
than  a  majority,  they  might  just  as  well  buy 
onr  little  167  and  Mr.  Edwards'  hundred  and 
something,  and  take  the  whole  thing  in.'  'Well,' 
he  said,  ^of  course,  if  somebody  wanted  all  of 
it'  I  said  it  seemed  in  this  case  the  prospec- 
tive purchasers  wanted  all  the  stock.  'Well,' 
he  says,  'I  don't  know  what  they  want  with  it' 
and  he  began  talking  about  the  plant.  'Now,' 
he  said,  'I  am  surprised' — again— 'that  they 
would  offer  you  that  much  for  your  stock;  so,' 
he  says,  'you  will  pet  just  as  much  for  yours 
as  I  will  get  for  mine,  and  at  the  same  time  I 
went  to  tell  you  that  the  Wagners  never  had 
such  a  chance  as  this  before  in  reference  to  that . 
waterworks  stock ;'  and  he  says,  'They  will 
never  have  sucli  a  chance  again.'  He  says, 
'You  tell  your  mother  I  advise  her  by  all  means 
not  to  let  this  chance  get  by— to  sell  that  stodc.' 
He  says,  'She  will  never  have  such  a  chance.' 
He  says,  'She  is  getting  more  than  that  stock  is 
worth,  and  you  tell  her  I  advise  her  by  all 
means  to  sell,'  and  I  argued  with  him  a  bit  I 
said,  'Mr.  Binder,  I  don't  know.'  I  says,  'Of 
course,  yon  know  what  that  stock  is  worth  bet- 
ter than  I  do,  but,'  I  says,  'at  the  same  time, 
that  stock  ought  to  be  worth  more  money  than 
that.'  He  says,  'No,  it  is  not'  And  I  said. 
'What  is  this  whole  proposition  worth?*  'Well,' 
he  said,  'it  was  worth — the  whole  thing,  all  the 
assets  of  the  company,  including  everything, 
was  worth  around  $225,000.'  'But'  he  said, 
'you  have  got  to  figure  that  some  of  that  must 
come  off  for  deterioration,'  and  he  says,  'Yon 
must  also  figure  when  you  want  to  sell  some- 
thing you  can't  expect  to  get  just  exactly  what 
it  may  be  worth.'  He  says,  "These  fellows  who 
are  buying  this  thing  know  what  they  are  do- 
ing,' and  he  says.  They  know  what  things  are 
worth,'  and  be  says,  'They  are  not  going  to 
pay  you  too  mach  for  it'  'Well,'  I  says,  'it 
looks  to  me  the  franchise  would  be  worth  some- 
thing.' He  says,  'That  franchise  isn't  worth  a 
dollar.'  I  says,  'Thaf  s  funny ;  it  has  got  about 
18  years  to  run  yet'  'Yes,'  he  says,  'I  know  It 
has;  but,'  he  says,  'at  the  price  we  are  getting 
for  our  water  that  franchise  is  not  worth  a 
dollar.'  He  says,  'Again,  the  city  can  buy  it  at 
the  end  of  15  years,'  and  he  says,  'if  they  do 
the  people  are  never  fair.'  He  says,  'They 
never  would  pay  you  anything  like  that  stock  is 
worth,'  and  he  recited  that  the  St  Charles  peo- 
ple had  practically  lost  control  of  their  plant 
because  the  people  wouldn't  pay  them  anything 
like  the  thing  was  worth,  and  they  practically 
had  it  on  their  hands  worth  nothing. 

"Q.  Do  you   remember  what  next  wag  said, 
if  anything  more,   in   that  same  conversation? 
A,  Yes,  sir.    In  the  firstplace,  I  asked  him  for 
tbe  by-laws.    He  said,  'Wnat  do  you  want  with  ^ 
themr    I  said,  'I  just  want  to  see  a  copy  of 
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the  by-lawB.  I  wast  to  see  what  it  says  in 
reference  to  the  election  of  directors,  and  what 
the  rizhts  of  a  minority  stockholder  are.'  I 
says,  'Mr.  Edwards  an4  our  stock,  together  with 
the  present  number  of  directors,  can  elect  one 
director,  whoever  might  happen  to  huy  this 
stock.'  I  says,  'I  want  to  see  just  what  our 
rights  are  as  stockholders  in  this  company. 

Q.  You  mean  under  the  accumulative  sys- 
tem? A.  Yes,  sir.  'Well,'  he  says,  'I  will  tell 
you,  those  by-laws  are  scattered  all  through  the 
books.'  He  says,  'Jake  Fisher  drew  them  up 
away  back,'  and  he  says,  'They  have  been 
amended  from  one  time  to  another,  and  they 
are  scattered  all  through  the  books.'  lie 
says,  'So  you  will  have  to  look  through  this 
whole  book  here  to  find  them.'  And  then  he 
began  to  talk  this  conversation  I  liave  just  re- 
lated here.  He  began  to  talk  about  the  plant. 
That  is  the  substance  of  what  he  said.  I  re- 
ported that  whole  conversation  to  mother. 

"Q.  What  did  Mr.  Binder  say  in  reference  to 
what  he  was  getting  for  it — how  much?  A. 
He  said  he  was  selling  his — he  said  he  was  sell- 
ing it  and  was  going  to  get  $80  a  sliare,  less  a 
commission  of  5  per  cent,  to  Thomas  &  Pnce 
as  his  agents  for  handling  it  And  be  says  he 
was  awfully  glad  to  learn  that  the  Wafuers 
could  get  that  much  for  their  stock.  I  said  to 
Mr.  Binder,  'Now,  this  plant  has  gotten  on 
its  feet  and  is  in  pretty  good  shape,'  I  said. 
'It  looks  to  me  like  from  now  on  this  plant 
ought  to  be  able  to  pay  pretty  fair  dividends,' 
and  he  says,  'Well,  I  don't  know,'  he  says.  'No, 
it  won't'  and  he  said,  'one  thing  is  certain,  that 
if  this  sale  don't  go  through  and  I  have  to  re- 
tain my  stock  and  stay  in  charge  of  this  plant 
there  won't  be  any  dividends  to  amount  to  any- 
thing for  years  to  come.'  I  said  to  Mr.  Binder, 
'Now,  there  is  going  to  be  a  new  capitol  built 
'here'— that  matter  came  up  there — and  I  said, 
'the  town  is  going  to  have  a  good  substantial 
growth,'  and  1  said,  'that  ought  to  stimulate 
the  value  of  this  thing  here  and  make  it  a  better 
proposition,'  and  he  said  then  to  me,  'this  water 
company  will  make  more  money  if  that  capitol 
bond  issue  is  beaten  than  it  will  if  it  carries.' 
'Well,'  I  said,  'that's  a  funny  proposition,'  I 
said,  'I  don't  understand.'  I  says,  'This  town 
will  certainly  grow  faster  and  get  along  bet- 
ter.' He  says,  'Yes,  but  you  will  have  to  ex- 
tend your  mains,  too,  and  it  will  cost  more 
money.'  He  said,  'If  we  could  close  down 
right  now  without  extending  any  more  mains, 
then,'  he  said,  'we  would  have  all  this  revenue 
coming  in  and  we  could  declare  a  dividend.' 

"Q.  Now,  you  reported  that  to  your  mother? 
A.  Yes,  sir.  Q.  What  else  occurred?  A.  I,  in 
company  with  Mr.  Edwards,  saw  Mr.  Thomas 
again.  Q.  What  occnrred  betweenyou  and  Mr. 
Edwards  and  Mr.  Thomas?  A.  Well,  sir,  Mr. 
Ddwards  hadn't  heard  from  his  mother  yet,  and 
bis  sisters — they  were  part  owners  of  the  stock 
— and  we  went  to  Mr.  Thomas'  office  the  next 
morning  and  he  was  very  anxious  to  have  us 
sign  up  a  contract  authorizing  him  to  sell  it, 
but  we  told  him  we  wouldn't  do  it;  that  we 
would  see  him  the  next  day ;  and  the  next  day, 
in  keeping  with  that  agreement,  we  went  to  see 
Mr.  Thomas  in  his  office;  and  I  had  dravni 
up  a  contract  authorizing  Thomas  &  Price  to 
sell  our  stock.  This  is  the  contract.  It  is 
dated  May  13th,  but  it  was  not  signed  by  moth- 
er until  May  16th.  (The  contract  of  respondent, 
heretofore  copied,  waa  produced  and  read  in 
evidence.) 

"In  the  conversation  at  Thomas'  office  be- 
tween him,  Edwards,  and  myself,  I  told  Mr. 
Thomas  mother  was  not  anxious  to  sell  her 
stock;  in  fact,  disliked  to  sell  it;  she  was 
thoroughly  disheartened  and  discouraged.  Q. 
About  what?  A.  To  learn  her  stock  was  not 
worth  but  $80  a  share.  He  says,  'Of  course, 
your  mother  doesn't  have  to  sell  if  she  doesn't 
want  to,  but,'  he  says,  'I  will  tell  you  that  this 
is  the  chance  to  sell  that  stock.'     Something 


came  up  In  reference  to  the  commiasion.  I  told- 
Mr.  Thomas  he  ought  to  handle  that  kind  of  a 
proposition  without  any  commission  if  it  was 
necessary  to  sell  Mr.  Binder's.  He  says  the 
deal  was  on  for  Mr.  Binder's  interest  at  $80 
a  share.  He  said,  'It  was  onbr  throogh  my 
efforts,'  he  says.  These  people— he  told  Mr. 
Edwards  and  I  he  was  selbng  to  some  St 
Louis  people — he  says.  These  people  at  first 
didn't  want  but  the  majority  stock,  a  control- 
ling interest.  But'  he  said,  'I  persuaded  them 
to  take  the  whole  thing;'  and  he  said,  'If  it 
hadn't  been  for  the  way  I  worked  with  these 
people  you  would  not  have  been  able  to  sell 
your  stock  at  all.'  And  be  says,  'Mr.  Binder  has 
given  me  5  per  cent,  for  handling  his  stock;' 
and  he  says,  'You  are  getting  exactly  the  same 
money  for  your  stock  that  Mr.  Binder  ia  getting 
for  his,  and  certainly  you  ought  to  be  willing 
to  pay  5  per  cent'  Well,'  I  says,  'I  guess 
that  is  right;  we  ought  not  to  expect  to  share 
any  better  than  Mr,  Binder;  if  we  get  what  he 
does  we  wiU  get  what  Is  right,'  and  he  wanted 
to  go  right  out  to  see  mother — wanted  to  take 
me  right  down  into  the  machine  and  go  out  and 
see  her  and  have  her  sign  up.  Mr.  Thomaa  said, 
'Now,  this  deal  is  going  to  be  closed  for  the  sale 
of  Mr.  Binder's  stock,'  and  he  says,  'You  people 
will  be  very  foolish  if  you  don't  get  in  on  it' 
Mr.  Edwards  said  to  him  at  the  time:  'Now, 
Mr.  Thomas,  we  want  it  understood  that  if  any 
one'  share  of  this  stock  sells  for  any  more  than 
we  are  supposed  to  get,  we  want  to  get  the 
same  amount  of  money  for  our  stock.'  Mr. 
Thomas  told  me  to— he  wanted  to  go  ont  and 
sec  mother.  I  told  him  that  was  not  necessary ; 
I  would  explain  the  whole  thing  to  mother. 
'Well,'  he  says,  'you  tell  her —  Yon  tell  your 
mother  I  strongly  advise  her  to  sell  that  stock,' 
He  says,  'It  is  a  splendid  opportunity;  she 
will  never  have  another  chance  like  this  to 
sell  it'  Q.  What  did  she  do?  A.  I  took  it  out 
to  mother  and  after  explaining  in  full  to  her 
she  signed  it 

"Q.  What  became  of  the  contract  then?  A. 
I  took  it  back  up  town  and  met  Mr.  Thomai 
at  the  Madison  Hotel;  he  asked  me  if  I  had  it 
sisned;  I  told  him  I  had  and  gave  it  to  him. 
That  was  on  the  10th  day  of  May,  just  nine 
days  before  the  sale  was  made.  I  met  Mr. 
Thomas  three  or  four  days  before  the  sale  was 
made,  which  was  on  May  25,  1911,  and  be  told 
me  that  the  deal  was  just  about  to  be  closed. 
He  says,  'I  wish  you  would  leave  your  mother's 
stock  with  Mr.  Gus  Dallmeyer,  at  the  Exchan^ 
Bank,  so  that  when  we  are  ready  to  close  this 
deal  we  will  have  it  there.'  And  I  told  him  all 
right,  I  would;  and  the  next  day  I  met  Mr. 
Thomas  again  and  he  said  he  wanted  that  stock 
left  up  there ;  that  he  bad  that  deal  juat  about 
closed.  I  told  him  I  would  leave  it  there,  and  I 
saw  Gus  Dallmeyer  sitting  on  the  steps  a  short 
time  afterwards  and  I  said,  'Ons,  Thomas 
has  asked  me  to  leave  the  stock  with  yon.'  He 
says,  'Yes,  bring  it  in  and  I  will  give  yon  a  re- 
ceipt for  it'  So  •  I  prepared  a  receipt  fbe 
Gus  Dallmeyer  to  sign.  I  took  the  stock  the 
next  day  to  the  bank  and  left  it  there  with  bink 
He  gave  me  a  receipt  and  kept  the  stock.  How, 
then,  the  sale  was  made  on  May  25th. 

"Q.  How  was  the  payment  made  to  yovr 
mother?  A.  The  payment  was  made  throogk 
Gus  Dallmeyer.  Q.  How  much  did  yoor  mother 
receive  then  on  her  stock?  A.  She  received 
$12,692.  It  was  deposited  in  the  Exchange  Bank 
to  her  credit  on  the  26th  day  of  May,  one  day 
after  this  sale  was  made.  Q.  That  was  for 
your  mother's  stock  less  6  per  cent  commission, 
which  Thomas  &  Price  held  for  handling  the 
stock?    A.  One  hundred  and  ■ixty-ae>ven  aharea. 

"Q.  What  did  yon  next  do?  A.  Now.  I  met 
Mr.  Binder  about  that  time.  I  think  it  was  ti>« 
very  day  that  I  left  that  stock  lift  the  bank ;  it 
was  either  that  day  or  a  day  or  two  benxe 
that  sale— not  more  than  three  or  four  day*  be^ 
fore  the  sale— I  met  him  at  the  comer 
Main  and  High  streets  one  «vemiir  after  su] 
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per,  and  I  stopped  there  and  talked  with  him  a 
few  minutes,  and  I  said  to  him,  'Mr.  Thomas 
has  said  sometbinK  about  wanting  me  to  leave 
the  stock  in  the  bank  in  escrow;  he  says  he 
haa  a  deal  about  closed  for  the  sale  of  the 
plant.'  I  said,  'Do  you  know  anythiuR  about 
It?*  He  says,  'No;  he  has  not  said  anything  to 
me  about  it ;  he  says,  'I  don' t  think  he  has.' 
He  says,  'You  know  Mr.  Thomas  talks  too 
much.*  He  says,  'He  did  the  same  thing  on  the 
bridge  deal.  He  came  to  me  three  different 
times  and  he  said  he  had  that  bridge  sold,' 
and  he  said,  'He  said  he  was  going  to  sell  it 
to  St.  Louis  people  and  he  fell  down  on  that, 
and  then  he  nnally  got  in  with  some  Jefferson 
City  people  and  did  sell  it  after  awhile.'  I  didn't 
see  Mr.  Thomas  any  more  after  that  ontil  after 
the  sale  had   been  completed, 

"Q.  Well,  did  you  have  any  conversation  with 
him  about  it  then?  A.  Tea,  sir.  He  had  been 
up  to  Tom  Antrobus'  office  in  the  Old  Exchange 
Bank  building,  and  I  met  him  coming  down  the 
steps,  and  he  put  his  arm  around  my  shoulder 
and  he  says,  'George,  you  ought  to  take  me  out 
and  buy  me  a  bottle  of  wine.'  I  says,  'What 
for,  Cecil?'  'Why,'  he  says,  'for  the  work  I 
did  on  this  waterworks  sale.'  He  says,  'I  will 
tell  you,  I  never  worked  so  hard  in  all  my  life 
on  a  deal  and  got  so  little  out  of  it.'  I  had 
heard  in  the  meantime  that  Mr.  Monnig  paid 
$136,000  for  it.  I  looked  at  him  right  straight 
in  the  face  and  I  says,  'Cecil,  from  some  things 
I  have  heard,  that  don't  sound  right.'  He  got 
real  red  in  the  face  and  flushed  up  and  walked 
on  down  the  steps  without  saying  a  word. 
That  was  the  last  I  had  to  do  with  Mr.  Thomas 
in  reference  to  this  proposition.  This  occurred 
four  or  Ave  days  after  the  sale  was  made. 

"By  Mr.  Silver:  Q.  The  last  conversation 
you  spoke  of  just  before  the  adjournment  with 
Mr.  Binder  on  the  street — when  did  you  say  that 
was,  about  how  long  before  the  sale?  A. 
About  three  or  four  days  before  the  sale. 

"Q.  And  then,  if  I  understand  you,  you  had 
three  conversations  with  Mr.  Binder  about  the 
sale  of  your  mother's  stock?  A.  Yea,  sir.  Q. 
State  whether  or  not,  after  the  last  conversa- 
tion, he  ever  told  you  or  informed  yon  in  any 
wise  that  he  had  canceled  his  contract  he  had 
with  Thomas  &  Price  for  the  sale  of  his  stock 
at  $80?  A.  No,  sir;  he  never  at  any  time  said 
anything  to  me  in  reference  to  having  canceled 
his  contract  to  sell  for  $80  a  share.  The  last 
conversation  I  had  with  Mr.  Binder  regarding  the 
sale  of  the  stock.was  not  more  than  two  or  three 
days  prior  to  the  sale. 

"Mr.  Silver :  Do  you  remember  anything 
about  Mr.  Binder  going  to  Hot  Springs  or  Eu- 
reka Springs?  A.  Yes,  sir;  I  remember  him 
taldng  a  tnp  to  Arkansas  with  Mr.  Cook  and 
Mr.  Winston. 

"Do  you  remember  how  long  he  was  gone?  A. 
He  returned  about  the  1st  of  May.  Q.  1011? 
A.  Yes,  sir.  Q.  And  state  whether  or  not  he 
was  here  from  that  time  on.  A.  He  was  here 
from  that  time  until  this  sale  was  made.  Q. 
Do  you  know  what  Mr.  Binder's  occupation  had 
been ;  what  he  was  originally?  A  Originally 
he  was  a  contractor  and  builder.  Q.  A  mechan.> 
ic?  A.  Yes,  sir.  In  this  conversation  I  had 
with  Mr,  Binder  in  his  office  in  which  he  advised 
mother  to  sell  for  $80  a  share,  less  that  commiifi- 
sion  of  5  per  cent.,  was  after  his  return  from 
the  Springs,  in  Arkansas,  and  it  was  at  least 
ten  days  or  two  weeks  after  his  return — just 
about  two  weeks  after  his  return  from  these 
springs. 

"Q.  Did  yon  have  any  further  conversation 
with  Mr.  Thomas  than  the  one  on  the  steps 
that  yon  referred  to  just  before  noon?  A  No, 
idr.  Mr.  Binder,  also,  in  the  conversation  I  had 
with  him  in  his  office,  said,  when  I  told  him,  in 
discussing  the  matter,  that  I  didn't  know  what 
the  stock  was  worth— he  says,  'Well,  I  do,'  and 
that  he  had  'thooght,  and  thought,  and  thought 
about  this  thing  a  great  deal,  and  that  he  had 
figured  on  It  from  one  time  to  another,  and  con- 
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sidered  It  from  every  side,  and  I  will  tell  you 
the  best  thing  to  do  is  to  sell ;  and  if  1  can  get 
80  for  my  stock  I  am  going  to  sell,  and  you 
would  be  foolish  not  to  do  t£e  same  thing.'  I 
relied  entirely  on  the  representation  made  by 
Mr.  Binder  in  the  sale  of  this  stock.  Q.  State 
whether  or  not  you  advised  your  mother  to  sign 
the  contract  bearing  date  May  13,  1011,  author- 
izing Thomas  &  Price  to  seU  her  stock,  aa  agents, 
A  Yes. 

"Mr.  Silver :  What  induced  you  to  advise  her 
to  sell  that  stock?  A.  The  statement  of  Mr. 
Binder  to  the  effect  that  he  was  selling  for  $80 
a  share,  less  a  commission  of  6  per  cent.,  and  hia 
recommendation  to  mother  to  sell  at  the  same 
price,  and  the  statement  of  Mr.  Thomas  that 
the  deal  was  being  closed  for  the  sale  of  the  stock 
at  $80.  Q.  How  about  the  written  contract 
that  Mr.  Burch  showed  you?  A.  I  saw  that. 
Q.  State  whether  or  not  that  influenced  you. 
A.  Yes,  air,  it  did;  yes,  air." 

On  cross-examination,  Mr.  Wagner  testi- 
fied: 

''Q.  How  come  you  to  be  in  Mr.  Binder's  of- 
fice? .4>  r  went  there  to  see  him  in  reference  to 
this  matter.  I  went  there  hecause  Mr.  Thomas 
had  showed  me  a  contract  or  an  option  which 
Mr.  Thomas  had  sent  out  from  Mr.  Binder 
wanting  to  sell  that  stock  at  60  cents  on  the 
dollar,  and  mother  asked  me  about  it,  and  I 
told  her  not  to  sign  it,  and  she  said  for  me  to  go 
and  see  Mr.  Binder,  and  see  if  he  had  done  any- 
thing in  the  matter,  and  ask  him  about  it,  and 
1  went  there  in  keeping  with  that  suggestion. 
I  discussed  with  him  in  these  conversations  the 
value  of  the  stock,  the  value  of  the  plant,  the 
incumbrance  on  the  plant,  the  earnings  of  the 
plant,  and  the  expenses  of  running  the  plant 
Mr.  Binder  told  me  about  those  matters;  that 
he  never  attended  but  one  meeting  of  that  com- 
pany in  his  life,  and  didn't  know  anything 
about  its  earnings.  We  always  relied  on  Mr. 
Binder;  father  did,  and  mother  did.  Q.  How 
do  you  know  your  mother  relied  on  him?  A. 
Why,  she  certainly  did.  She  said  she  did.  She 
said  so  immediately  before  she  signed  that  con- 
tract. She  hesitated  about  signing  it.  Q.  Yon 
attempted  to  tell  her  all  you  could  remember? 
A.  I  old  her— what  I  told  her  chiefly  was  Mr. 
Binder's  recommendation  that  she  sell.  I 
couldn't  tell  the  jury  what  Mr.  Binder  said  in 
reference  to  all  those  things.  I  couldn't  remem- 
ber that,  but  I  tried  to  tell  her  the  gist  and  the 
substance  of  the  conversations  I  had  with  Mr. 
Binder  and  with  Mr.  Thomas — tried  to  tell  her  the 
whole  of  it  just  as  well  as  I  could  remember  it. 
Q.  Now,  you  knew  that  Mr.  Thomas  was  a 
broker  and  trying  to  buy  that  stock  from  the 
start,  didn't  you?  A.  Mr.  Thomas  couldn't  have 
bought  that  stock.  Mr.  Thomas  never  repre- 
sented— never  at  any  time,  during  that  whole 
transaction,  did  Mr.  Thomas  ever  represent  that 
he  wanted  to  buy  that  stock.  Every  time  I 
spoke  with  him  he  said,  'I  am  selling  it.  I  am 
selling  Mr.  Binder's  stock  and  I  want  to  sell 
your  stock.'  Q.  Didn't  he  rep^sent  that  he 
wanted  to  acquire  the  stock,  so  that  if  he  made 
a  deal,  or  could  make  a  deal  to  sell  the  water- 
works, that  he  could  use  it?  A.  He  positively 
did  not ;  no,  sir,  not  in  any  way. 

"Mr.  Pope;    Your  mother  did  finally  sign  the 

§aper  that  has  been  introduced  here  in  evi- 
ence?  A.  Yes,  sir;  she  signed  that.  Q.  She 
signed  that?  A.  Yes,  sir.  Q.  How  long  had 
you  been  investigating  the  question  of  selling 
that  stock?  A.  Not  at  all  until  they  brought 
it  up.  We  never  fip;ured  on  selling  our  stock. 
Q.  How  long  was  it  from  the  time  you  first 
commenced  making  investigation  of  the  value 
of  this  stock  until  that  paper  was  signed?  A. 
Well,  now,  I  didn't  do  anything  to  speak  of 
towards  investigating  the  stock,  or  trying  to 
learn  anything  about  it.  I  figured  on  it  when 
talking  with  Mr.  Binder  up  here  after  I  saw 
Mr.  Binder  was  going  .to  sell.     We  were  not 
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going  to  sell  until  Mr.  Binder  did,  and  we  had 
resolved  that  we  would  not  sell  our  stock  for  a 
dollar  less  than  Mr.  Binder  sold  his  for.  Q. 
You  put  in  the  paper  you  would  not  sell  your 
stock  without  Mr.  Edwards  sold  his  stock? 
A.  Yes,  sir;  that  is  true.  Q.  Didn't  you  re- 
quire that  to  be  put  in  the  paper?  A.  That  was 
done  because  Mr.  Thomas,  when  he  first  wanted 
this  contract  for  $60  a  share — ^I  went  to  see 
Mr.  Edwards —  Q.  Yes,  sir.  A.  — ^and  asked 
him  if  he  had  signed  up  a  contract  to  sell  for 
$00  a  share,  and  he  said  no,  but  Mr.  Thomas 
had  been  out  there  to  see  him.  Well,  I  asked 
him  if  Mr.  Thomas  had  said  anything  about 
Mr.  Binder's  stock.  H  said  he  hadn't  Mr.  Bin- 
der's but  he  was  going  to  get  it  I  said,  'It 
looks  like  a  funny  way  to  start,  I  think.  I  don't 
see  what  they  want  to  come  to  the  smallest 
stockholders  until  they  get  the  biggest  ones.' 
I  said,  'It  don't  look  right,  Bill;  there's  some- 
thing wrong  with  that.'  Q.  Xonr  suspicions 
had  been  aroused?  A.  It  had  at  that  time.  Q. 
Before  this  contract  was  signed?     A.  It  had; 

S8,  sir.  I  was  a  little  suspicious  when  I  saw 
r.  Thomas  coming  around  wanting  that  for 
$60,  with  the  statement  that  Ous  Dallmeyer 
had  agreed  to  sell  his  for  $60 ;  why,  I  seen  there 
was  something  wrong.  I  was  a  little  suspicious 
and  I  didn't  know  why  they  would  start  a 
deal  on  that  way.  Q.  That  caused  you  to  make 
the  investigation  more  particular  than  you  oth- 
erwise would,  didn't  it?  A.  Well,  no:  I  didn't 
make  the  investigation  to  speak  of:  tse  matter 
was  dropped — practically  dropped.'* 

Said  writing  expresses  the  contract  made, 
based  upon  Uie  representations  they  made; 
and  the  contract  would  never  have  been  signed 
had  it  not  been  for  those  representations.  He 
did  not  consult  with  Ous  Dallmeyer  as  to  the 
value  of  the  stock. 

"Q.  And  this  is  the  receipt  you  took  from 
Mr.  Dallmeyer?  A.  Yes,  sir.  Q.  And  this 
contains  what  yon  authorized  Mr,  Dallmeyer 
to  do?  A.  Yes,  sir.  That  was  the  receipt  he 
gave  me  when  I  turned  over  the  stock  to  him ; 
yes,  sir.  Q.  And  it  told  him  what  to  do  with 
that  stock,  didn't  it?  A.  Yes,  sir;  that— I  left 
that  with  Mr.  Dallmeyer  at  Mr.  Thomas'  sug- 

festion.  Q.  You  prepared  this  receipt?  A. 
'es,  sir;  I  prepared  that  three  days  before  I 
received  the  pay  for  the  stock.  Q.  You  received 
the  pay  on  the  26th?  A.  Yes,  sir;  I  received 
the  pay  on  the  2Cth.  Q.  You  are  a  lawyer, 
Mr.  Wagner?  A.  Yes,  sir;  but  I  have  not 
been  actively  practicing  for  the  last  couple  of 
years.  Q.  Do  you  know  whether  your  mother 
took  any  other  advice  than  yours?  A.  No,  I 
don't  suppose  she  did.  I  consulted  these  peo- 
ple and  told  her,  and  she  relied  on  that. 

"Judge  Williams:  We  move  to  strike  out  all 
the  voluntary  remarks  of  the  witness. 

"The  Court:    Yes. 

"The  Witness:    No,  it  was  not 

"Mr.  Silver:  Answer  yes  or  no. 

"Mr.  Pope:  How  long  was  it  from  the  time 
he  delivered  you  the  paper  until  it  was  signed? 
A.  About  three  hoars." 

O.  B.  Burch  testified  as  follows: 
That  he  knew  the  respondent,  Mr.  Binder, 
and  Mr.  Thomas.  "Q.  Now  state,  Mr.  Bureb 
—  State  whether  or  not  you  recall  the  cir- 
cumstances of  Cecil  Thomas  leaving  with  you 
at  the  bank  a  paper  writing,  purporting  to  au- 
thorize Thomas  &  Price — signed  by  Frederick 
H.  Binder — purporting  to  authorize  Thomas  & 
Price  to  sell  his  70d  shares  of  stock  in  the  Jef- 
ferson City  Waterworks  Company.  Do  you 
recall  that  circumstance?  A.  I  do.  Q.  He 
signed  'Fred  H.  Binder'?  A.  Yes,  sir.  It  gave 
them  an  option  to  sell  his — that  number  of 
shares  of  stock  at  $S0  a  shar?  I  suppose,  and 
authori2ing  a  commission  of  5  per  cent.,  and 
that  be  would  assist  them  in  every  way  he 
could  to  make  the  sale.  Mr.  ^omas  gave  me 
the  paper  and  ha  left  It  there  tat  the  porposa  of 


having  Mr.  W.  J.  Edwards  amd,  1  think,  Mr. 
George  Wagner  to  see  it.  Q.  Welt  now,  state 
the  circumstance  of  Mr.  Edwards  and  Mr. 
Thomas  coming  there;  how  they  happened  to 
come.  Mr.  Wagner^— George  W.  Wagner— and 
Mr.  Edwards  visited  the  bank,  did  they?  A. 
Yes.  Q.  And  you  exhibited  them  that  paper? 
A.  Yes,  sir.  Q.  Why  did  you  exhibit  it  to 
them?  A.  Just  as  I  stated,  sir.  I  don't  know 
what  Mr.  Thomas  desired  any  more  than  he 
expressed  that  be  wanted  they  should  see  that 
stock  (the  paper).  And  I  know  I  took  the 
steps  to  have  them  see  it,  Mr.  Edwards  more 
particularly.  The  paper  remained  in  n^  hands 
several  days,  because  I  didn't  see  Mr.  Kdwards 
right  away.  I  handed  it  back  to  Mr.  Thomas. 
It  was  left  with  me  in  May  of  1911.  Q.  State 
whether  or  not  you  knew  Frederick  H.  Binder's 
signature  in  his  lifetime.  A.  I  did.  Q.  Was 
that  his  signature  to  the  option?  A.  Undoubt- 
edly. I  incidentally  asked  him  about  this  stodc. 
about  the  value  of  it.  And  he  says,  'Didn't 
you  see  the  option — that  paper  I  sign^?*  And 
I  think  in  that  way  be  admitted  Ms  signature 
to  that" 

Cross-examination  by  Mr.  Pope: 
"I  had  repeatedly  asked  Mr.  Binder,  on  vari- 
ous occasions,  the  value  of  the  stock,  extending 
back  for  a  good  many  years.  Q.  Had  he  given 
you  his  opinion  as  to  the  value  of  the  stock? 
A.  Yes.  The  highest  was  about  45  cents.  Q. 
Now,  do  you  know  whether  it  was  a  dividend 
paying  stock?  A.  I  think  it  was  a  very  small 
di\idend." 

Hugo  Monnlg  testified  in  substance: 
"I  have  lived  in  Jefferson  City  about  30 
years.  I  am  the  manager  of  the  Water  Coti- 
pany,  and  have  been  for  several  months.  I 
purchased  the  stock  of  the  company  some  time 
in  May,  1911.  I  think  it  was  the  25th  of 
May,  as  near  as  I  can  recollect  Q.  How  many 
shares  did  you  get  altogether?  A.  I  had 
1,345  transferred.  1  contracted  for  the  orig- 
inal 1,350,  but  there  is  five  shares  he  couldn't 
deliver.  Q.  Now,  tell  the  circumstances  con- 
nected with  that  transfer  in  regard  to  the 
350  shares,  as  you  stated  before?  A.  Three 
hundred  and  fifty?  Q.  Thirteen  hundred  and 
fifty.  You  first  thoueht  there  was  1,000 
shares,  didn't  you?  A.  No,  sir;  I  never  thought 
there  was  1,000;  it  never  was  represent- 
ed the  capital  stock  of  the  company.  Q. 
State  the  circumstances  at  that  meeting. 
A.  What  meeting?  Q.  Mr.  Thomas  and  jou. 
when  you  closed  the  deal.  A.  I  had  closed 
the  deal  with  Mr.  Thomas?  Q.  Yes,  sir.  A. 
After  the  deal  was  closed  Mr.  Binder  and  Mr. 
Dallmeyer  and  I  w«jt  up  to  Mr.  Thomas' 
office  to  transfer  the  stock,  but  our  deal  was 
already  closed  prior  to  that  time.  Q.  Ho* 
much  did  you  pay?  A.  I  paid  $136,000  for 
it,  and  then  after  Mr.  Thomas  stated  he  couldn't 
deliver  the  five  shares  we  took  off  a  pro  rata 
part  for  the  five  shares — five  hundred  and  some 
odd  dollars — I  don't  know  just  how  much.  I 
received  1,845  shares.  Did  not  know  what 
the  original  issue  was.  I  took  their  state- 
ment regarding  that  matter. 

"Mr.  Silver:  Q.  Didn't  you  hear,  when  yon 
were  closing  the  matter,  of  the  issuance  of 
some  treasury  stock?  A.  After  we  bad  clos- 
ed the  deal  and  were  ready  to  transfer  it  he 
said,  Mr.  Thomas,  I  thinK,  that  part  of  it 
^50  shares)  was  held  by  him  as  trustee.  Q. 
Yes,  sir.  A.  I  knew  nothing  of  the  nature  of 
the  trusteeship,  and  I  told  Mr.  Binder— he 
wanted  to  transfer  it  to  me  as  trustee.  I 
says,  'I  bought  1,360  shares  of  stock  and  I 
propose—*  Q.  Thirteen  hundred  and  fifty?  A. 
Yes,  sir;  at  that  time  I  didn't  know  about  the 
five  shares  I  couldn't  get;  and  I  propose  to 
pay  for  it  and  in  pa^ng  for  it  I  expect  to 
have  them,  because  I  expect  tbem  to  be  my 
property  exclusively.  Q.  Wasn't  that  treasurJ 
stock  issued   to  you  there?     A.  No,  sir.      it. 
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In  your  presence?  A.  No,  sir.  The  stock  was 
all  issued  in  the  bulk.  I  didn't  know  who  the 
uames  of  the  parties  were  that  formerly  owned 
it.  The  stock  was  issued  to  me  in  one  certifi- 
<!ate.  I  KOt  the  whole  plant ;  all  the  assets  and 
everything  of  that  kind,  with  the  exception  of 
five  shares.  They  carried  with  it  the  whole 
thinf.  Q.  And  you  paid  $136,000,  less  the  de- 
duction for  five  shares?  A.  Yes,  sir.  Q.  At 
$136  a  share,  I  believe?  A.  No,  sir;  I  paid 
par  and  $1,000  bonus.  Q.  And  that  way  you 
paid  par?  A.  Yes,  sir.  That  was  my  propo- 
sition. I  made  Mr.  Thomas  that  proposition 
and  he  wanted  $5,000  more,  and  finally  we 
compromised  for  $1,000.  My  proposition  was 
upon  paying  par  for  the  stock.  Q.  Whatever 
that  was?    A.  Yes,  sir.    Q.  Where  did  the  $1,- 

000  come  in?  A  Mr.  Thomas  wanted  $5,000 
more.  Ttiere  was  a  difference  of  $5,000  l>etweeD 
us.  Finally  we  compromised  upon  $1,000.  In 
other  words,  lie  decreased  his  price  $4,000  and 

1  increased  mine  $1,000.  Q.  So  you  were  out 
$136,000  less  the  five  shares?  A.  l^ve  shares; 
yes,  sir.  Q.  How  did  you  pay  for  that  stock, 
in  what  way?  How  much  money  did  you  pay? 
A.  I  paid  him  in  cash." 

Cross-examinatloQ  by  Mr.  Pope: 

"Q.  From  whom  did  you  buy  this  stock,  Mr. 
Monnig?  A.  Messrs.  Thomas  &  Price.  It  was 
delivered  to  me  in  their  office.  I  don't  know  ex- 
actly who  handed  me  the  certificate.  I  paid 
Thomas  &  Price  for  it.  Q.  How  long  had  you 
been  negotiating  for  the  purchase  of  this  stock? 
A.  I  can't  recall,  but  I  Judge  about  two  or 
three  weeks — I  would  judge.  Q.  Yon  bought 
the  whole  plant  from  them;  that  was  the  ne- 
gotiation? A.  My  negotiations  were  for  the  en- 
tire capital  stock.  Q.  Yon  waived  when  he 
couldn't  deliver  the  6  shares?  A.  Yes,  sir. 
Q.  That  was  afterwards?  A.  I  was  led  to 
believe  it  was  in  more  or  less  of  a  trusteeship. 

"Mr.  Silver:  Who  toM  you  that?  A  I  un- 
derstood Mr.  Thomas  to  say  that,  bat  I  prob- 
ably misunderstood  him.  Q.  Now,  did  you  pay 
for  this  in  cash,  Mr.  Monnig?  A.  Not  all;  I 
paid  partly  cash. 

"Jlr.  Pope:  How  much  cash  did  you  pay? 
A.  I  paid  $25,000  less  than  pro  rata  of  that  5 
shares,  and  I  paid  $41,000  in  securities,  and 
gave  notes  for—  Q.  What  kind  of  securities? 
A.  They  were  bonds— different  kinds  of  bonds; 
and  then  I  gave  notes  for  $70,000,  payable 
within  six  months." 

Redirect  examination  by  Mr.  Silver: 
"Q.  Now,  these  securities— state  whether  they 
were  taken  as  cash  or  the  equivalent.  A  Yes, 
sir ;  they  were  taken  at  a  little  bonus  I  think ; 
a  little  more  than  their  par  value.  Q.  The  se- 
curities were  good  as  cash  and  a  little  better? 
A.  Yes,  sir;  and  Mr.  Thomas  took  them.  Q. 
Seventy  thousand  dollars  in  notes?  A.  Yes,  sir. 
And  I  subsequently  paid  the  notes." 

The  record  of  the  minutes  of  the  board  of 
directors  and  stockholders  was  Identified  by 
the  witness. 

Victor  I*  Wagner,  a  son  of  respondent  tes- 
tified: 

"Q.  State  whether  or  not,  some  time  in  the 
early  part  of  the  year  1911,  you  had  a  convert 
sation  with  Mr.  liomns— Cecil  Thomas— in  ref- 
erence to  the  disposition  or  sale  of  your  mother's 
stock  in  the  Jefferson  City  Waterworks  Com- 
pany, and  what  was  said  and  done.  A  I  don't 
know  the  date,  Mr.  Thomas  came  to  me  at  the 

rist  office,  in  the  early  part  of  the  year  1911, 
don't  remember  just  exactly  what  month,  and 
asked  me  to  have  my  mother  to  sign  an  option 
for  the  waterworks  stock,  and  he  banded  it  to 
me.  I  was  assistant  postmaster.  He  came  over 
and  asked  me  to  have  my  mother  sign  the  op- 
tion for  the  stock,  that  be  had— was  going  to 
try  to  sell  it,  he  thought  be  bad  a  sale  for  it, 
and  he  said  be  wanted  it  beck  as  soon  as  be 


could  get  it;  Z  should  take  It  home  when  I 
went  to  dinner  and  bring  it  right  back;  be 
wanted  to  leave  town  and  go  East  I  think  he 
said.  I  took  the  stock  home  to  my  mother  and 
told  her  about  it.  I  gave  her  the  option  and 
went  back  over  to  my  house  for  dinner,  and  she 
said  she  wanted  to  consult  George,  my  brother, 
about  it  I  told  her,  'All  right,'  and  1  left  and 
went  over  to  dinner,  and  she  brought  the  stock 
over  to  me,  and  said  she  would  not  sign  it.  Q. 
How  much  did  that  call  for  a  share?  A.  Sixty 
dollars,  I  think.  Q.  Well,  now,  did  Mr.  Thomas 
make  any  statement  to  you  as  to  who  he  was 
buying  this  property  for?  A  Why,  Eastern 
capital  I  think  he  said ;  anyway,  he  wanted  to 
leave  town.  He  had  a  sale  for  it,  and  he  want- 
ed to  get  the  options  all  up  there,  so  he  could 
go.  .Some  Eastern  capitalists  wanted  to  buy 
it;  that  is  my  recollection  about  it.  Q.  Did 
he  make  any  other  statement  to  you  in  con- 
nection with  the  matter?  A.  Yes,  sir;  he  show- 
ed me  an  option  on  Mr.  Dallmeyer's  stock.  He 
had  Mr.  Dallmeyer's  stock,  10  shares  I  think— 
5  or  10— and  he  told  me  to  see  Mr.  Dallmeyer. 
Q.  Did  you  have  anything  further  to  do  with 
the  sale  of  the  stock?  A.  No:  only  Mr.  Thom- 
as came  back  to  the  post  office  and  asked  me 
for  that  option.  I  told  him  then  that  it  was 
not  signed.  'Well,'  he  says,  'give  it  back  to  me.' 
And  I  went  in  and  got  it  and  gave  it  to  him. 
Q.  Did  you  ever  have  any  further  conversation 
with  him  about  the  matter?  A.  Well,  after 
the  stock  was  sold,  ha  said  something  to  me 
about  he  heard  that  my  mother  was  going  to 
sue  him,  and  that  she  had  better  be  careful, 
that  she  was  21  years  old,  and  could  sue  and 
be  sued.  I  told  him  I  had  nothing  to  do  with 
the  matter.  That  was  the  last  talk  I  had  with 
him." 

Cross-examination  by  Mr.  Pope: 

"Q.  You  say  that  was  in  the  early  part  of  the 
year  1911?  A.  Yes,  sir;  the  early  part  of  the 
year.  I  think  it  was  February,  along  in  there 
somewhere. 

"Mr.  Pope:  And  that  is  when  he  told  you  he 
was  neiTotiating  with  Eastern  parties  for  the 
sale  of  the  Waterworks  Company?  A  Yes,  sir ; 
he  was  trying  to  sell  the  waterworks  to  some 
parties  in  the  East,  and  she  refused  to  sign 
an  option  at  that  price.  Q.  And  after  that  you 
say  you  had  no  more  conversation  with  him  in 
regard  to  the  matter  until  after  the  sale  had 
been  consummated  by  your  mother?  A.  When 
I  brought  the  option  back,  he  said  then:  '1 
think  you  are  making  a  mistake.  Your  mother 
ought  to  sell  this.'  I  remember  now.  He  said 
the  stock  is  only  paying  1  per  cent.,  and  that 
she  ought  to  sell  that  stock.  She  would  get  close 
on  to  |10,000  for  it,  and  she  could  put  that  out 
on  6  per  cent,  interest  and  make  more  than  what 
the  stock  was  paying." 

Lena  Wagner,  platntUf,  upon  examination 
testified  as  follows: 

"By  Mr.  SUver:  Q.  Where  do  you  live?  A. 
I  live  on  Dunklin  street.  I  knew  Frederick  H. 
Binder  in  his  lifetime;  also  Cecil  W.  miomas. 
I  owned  the  167  shares  of  Water  stock  we  have 
been  talking  about. 

"Judge  Williams:  We  object  to  the  comjw- 
tency  of  this  witness,  as  against  Mr.  Binder's 
estate,  for  the  reason  that  this  is  a  suit  against 
his  administrator,  and  she  is  the  other  party  to 
the  cause  of  action  and  on  trioL 

"Mr.  Silver:  She  would  be  competent  as  to 
Mr.  Thomas.  Yon  will  have  to  limit  that  I 
euess  as  to  the  instructions.  That  would  not 
exclude  her  altogether. 

"Mr.  Silver:  Well,  her  competency  should 
be  sustained  as  against  the  administrator. 

"The  Court:  Objection  sustained  as  to  de- 
fendant—the administrator  defendant. 

"Mr.  SUver:    The  administrator  of  Frederick 
H.  Binder:    the  rule  is  she  is  competent  as  t(y^ 
the  other  defendant.  '    _ 

"The  Court:    Well,  the  objection  is  sustained'  ^ 
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as  aeainst  the  administrator,  and  overruled  as 
to  Mr.  Thomas. 

"Mr.  Silver:  Do  you  remember  the  circum- 
stances of  your  signing  a  paper  in  May,  1911, 
authorizing  the  sale  of  your  stock  in  the  Jef- 
ferson City  Waterworks  Company?  A.  Tes, 
rir,  Q.  Who  bronght  you  that  paper?  A. 
George.  Q.  Had  George  had  any  previous 
conversation  with  you  in  reference  to  the  sale 
of  the  stock?  A.  Well,  after  I  saw  the  option— 
What  option  did  you  first  see?     Begin   at 

e  beginning.  A.  The  $60  option.  Q.  Who 
had  that?  A.  Tes,  sirjVictor  brought  that  to 
me.  Q.  What  year?  What  part  of  last  year? 
A.  It  was  in  May  some  time,  I  think.  Q.  The 
first  option  was  some  time  before  the  second, 
wasn't  it  A.  Yes,  sir.  Q.  How  long  before  the 
second?  A.  Oh,  it  was  quite  a  while;  I  don't 
remember.  Q.  Several  months?  A.  Yes,  sir. 
Q.  Well,  now,  what  did  you  do  in  reference  to 
that  option?  A.  I  did  not  sign  that  option. 
Q.  Why  didn't  you  sign  it?  A.  Well,  I  spoke 
to  George  about  it  and  George  advised  me  not 
to  sell  it.  I  felt  it  was  worth  more  than  that 
sum.  Q.  Now,  state  whether  or  not  you  au- 
thorized George  to  act  for  you  in  the  matter? 
A.  I  did.  Q.  And  to  do  what?  A.  See  Mr. 
Binder  in  regard  to  it,  and  get  his  advice,  and  I 
acted   upon  Mr.   Binder's  advice. 

"Mr.  Pope:  I  object  to  that  question,  and 
move  to  strike  it  out,  because  she  cannot  testify 
as  against  Mr.  Binder. 

"The  Court:     Objection  sustained. 

"Mr.  Silver:  That  is,  against  Mr.  Binder. 
Now,  what  did  George  report  to  you  about  the 
matter?  A.  Well,  he  reported  Mr.  Thomas  also 
advised  na  to  sell  very  strongly.  His  advice 
was  to  sell.  Q.  Well?  A.  I  signed  it  then  by 
the  advice  of  Mr.  Thomas  and  Mr.  Binder. 

"Mr.  Pope:  Well,  now  I  object  to  Mr. 
Binder. 

"The  Witness:    Yes,  sir. 

"Mr.  Pope:  And  move  to  strike  it  out  be- 
cause she  IS  not  competent  as  a  witness  against 
Mr.  Binder. 

"The  Court:     Yes;    objection  sustained. 

"Mr.  Silver:  State  whether  or  not  Georgq 
told  yon  of  Mr.  Binder  having  signed  a  con- 
tract to  sell  at  80  cents  on  the  dollar.  A.  He 
did.    George  told  me  about  that. 

"Mr.  Pope:  I  object  to  that  because  It  is 
incompetent — anything  about  Mr.  Binder. 

"Mr.  SUver:  That  bears  on  Mr.  Thomas, 
too.  That  contract  bears  on  Mr.  Thomas,  too. 
He  left  it  there. 

"Mr.  Pope:  I  object  to  anything  in  regard  to 
Mr.  Binder,  because  she  is  not  competent  to 
testify  against  Mr.  Binder  for  any  purpose,  or 
about  anything. 

"The  Court:  Well,  that  will  have  to  be  con- 
trolled by  an  instruction. 

"Mr.  Silver:  What  information  did  you  re- 
ceive as  to  the  Binder  option?  A.  George  told 
me  about  it.    (Objected  to.) 

"The  Witness:  I  signed  it  because  I  was  ad- 
vised by  Mr.- Thomas  and  Mr.  Binder  to  sign  it. 

"Mr.  Silver:  What  information  had  you 
about  Mr.  Binder  selling  his  stock  at  SO  cents 
on  the  dollar?  A.  The  information  George  gave 
me.  Q.  That  he  had  signed  a  contract  to 
that  effect?    A.  Yes,  sir. 

"Mr.  Pope:    Well,  let  her  testify. 

"Mr.  Silver:  How  long  before  you  signed 
your  option  did,  George  tell  you  that?  A.  I 
don't  remember  just  how  long  that  was.  Q.  A 
short  time?  A.  \\'hen  GeorKe  told  me  about  it? 
Yes,  sir;  it  wasn't  very  long.  Q.  You  may 
tell  the  jury  whether  or  not  that  caused  you— 
induced  you— to  sign  the  contract?    A.  It  did." 

Cross-examination  by  Mr.  Pope: 
"Q.  Mrs.  Wagner,  you  say  that  you  acted  up- 
on the  information  of  Cecu  'Thomas?  A.  The 
advice  of  Cecil  Thomas.  Q.  Were  you  ac- 
quainted with  Cecil  Thomas?  A.  I  have  known 
him  quite  a  good  many  years;  yes,  sir.  Q, 
What  personal  acquaintance  did  you  have? 
A.  Well,  he  bad  been  to  the  house  a  good  many 


times.  I  have  always  known  Mr.  Thomas, 
but  never  had  any  business  widi  him." 

Redirect  examination  by  Mr.  Silver: 

"Q.  When  you  say  you  did  this  on  the  advictf 
of  Mr.  Thomas,  where  did  you  get  that— through 
whom?  A.  Through  George.  Q.  That  is  what 
you  meant?    A.  Yes,  sir. 

"Mr.  Pope:     How  is  that? 

"Mr.  Silver:  She  said  that  information  or 
advice  came  through  George.'  I  want  the  jury 
to  understand." 

"Mr.  Silver:  Now,  here  is  the  deposition  of 
William  J.  Edwards.  They  object  to  about 
nearly  all  of  it.  The  court  will  have  to  take  it 
and  read  it. 

"Judge  Williams:  We  object  to  the  state- 
ments made  by  Mr.  Edwards  to  him  about  the 
purchase  of  his  stock,  for  the  reason  that  it  is 
wholly  disconnected  with  this  matter,  and  could 
not  influence  these  people,  because  they  did 
not  bear  it,  and  then  to  uie  statemants  made  by 
Mr.  Burch  and  Mr.  Eldwards,  because  they  todc 
place  between  third  parties- in  other  words,  it 
was  an  entirely  different  sale  on  which  1m  act- 
ed, and  no  such  statements  were  communicated 
to  these  people. 

"Mr.  Silver:  Your  honor  win  remember  this 
contract  that  was  signed  included  the  Edwards 
stock  in  conjunction,  and  if  it  is  a  part  of  the 
scheme,  and  part  of  the  plan,  it  throws  light  oo 
it  all.  Yon  may  remember  the  contract.  Where 
is  that  contract?" 

The  deposition  of  Will  X  Edwards  was 
then  handed  to  the  court,  with  the  objections 
marked  on  the  margin,  and  the  same  were 
passed  on  by  the  court,  and  the  deposition 
was  then  read  to  the  Jury  by  Mr.  Dumm: 

William  J.  Edwards,  of  lawful  age,  being 
produced,  sworn,  and  examined  on  the  part  of 
the  plaintiff,  deposeth  and  saith: 

Direct  examination  by  Mr.  Silver: 

"Q.  Mr.  Edwards,  state  your  full  name.  A. 
William  J.  Edwards.  I  have  lived  in  Missouri 
practically  all  my  life.  My  father  died  in  1902, 
and  I  was  the  executor  of  his  estate. 

"Q.  You  know  the  defendants,  Frederick  R 
Binder  and  Cecil  W.  Thomas,  of  thi»  dtyT  A. 
Yes,  sir.  Q.  Yon  know  Mrs.  Lena  Wagner?  A. 
Yes,  sir.  Q.  State  whether  or  not  your  father 
in  his  lifetime  owned  any  shares  in  the  JtSer- 
son  City  Waterworks  Company,  and  how  many? 
A.  lie  owned  114  shares.  Q.  What  became  of 
those  shares — to  whom  did  they  go  in  your  fam- 
ily? A.  Before  be  died  he — I  bought  14  shares 
from  him,  he  gave  me  10,  and  he  gave  my  sister 
10,  and  my  mother  10.  Q.  How  many  in  your 
care  now  as  executor?    A.  70. 

"Q.  Now,  state  whether  or  not  you  remember 
of  the  defendant  Thomas  approaching  yon  some 
time  in  the  spring  of  1911  with  a  view  to  hav- 
ing you  and  members  of  your  family  dispose  of 
this  stock  in  the  Jefferson  City  Waterworks 
Company.  Do  you  recall  the  circumstance?  A. 
Yes,  sir.  In  March,  on  the  24th  doy  of  Marcli, 
I  think.  Q.  Now,  state  what  the  oonversation 
was  between  you  and  him.  A.  He  came  out  to 
the  house  to  see  me,  and  said  he  wanted  an 
option  on  the  stock  in  the  Water  Company,  and 
I  laughed  at  him.  I  told  him  I  didn't  want  to 
sell  the  stock,  I  didn't  think  that  my  mother 
or  sister  wanted  to  sell  theirs,  and  I  asked  him 
who  was  it  that  wanted  to  sell;  that  I  didn't 
know  of  any  one  that  wanted  to  get  rid  of 
that  stock ;  and  he  answered  me  by  saying  that 
nobody  in  particular,  but  that  the  people  ex- 
pected him  ta  be  doing  something  aU  the  time, 
and  he  thought  if  he  could  seU  that  plant  that 
he  was  going  East  and  might  have  an  oppor- 
tunity to  make  a  deal,  and  be  then  handed  m« 
an  option,  I  believe,  he  wanted  me  to  sign,  of- 
fering CO  cents  on  the  dollar  for  the  stock.  <1 
That  would  be  how  much  a  share?  Sixty  dol^ 
lars  a  share?  A.  Yes,  sir ;  $60  a  sliare. 
told  him  that  I  didn't  want  to  sell  the 
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and  wouldn't  think  of  seUInc  at  any  sneh 
figure  as  that,  and  he  pulled  out  an  option  of 
the  same  kind  that  Mr.  W.  A.  Dallmeyer  had 
riened  for  his  stock  in  the  company,  and  Thom- 
as intimated  that  he  tboaeht  that  was  a  pret- 
ty good  price  for  the  stock.  Well,  I  told  him 
titat  I  wouldn't  sell  at  that  price,  and  anyhow 
I  couldn't  sign  that  option  that  day  if  I  wanted 
to,  because  I  would  haye  to  communicate  with 
my  mother  end  sister  first  in  reference  to  their 
stock,  and  he  insisted  so  on  it,  he  seemed  to 
be  very  anxious.  Be  said  he  was  going  Bast 
that  night,  I  believe,  to  inspect  the  street  cars 
that  were  going  to  bo  shipped  here,  and  wanted 
to  take  the  options  on  this  stock  with  hini,  and 
I  tlien  asked  him  if  he  had  secured  Mr.  F.  H. 
Binder's  option— Mr.  Binder  held  a  majority  of 
the  stock— and  he  said  he  had  not,  and  I  told 
him  I  didn't  see  what  l>eneQt  it  would  be  to 
get  the  minority  stock  unless  he  could  get  the 
majority;  that  I  didn't  think  it  possible  that 
be  could  get  Mr.  Binder's  stock. 

"Q.  Now,  state  who  Mr.  Binder  was.  A.  He 
was  president  and  general  manager  of  the  Wa- 
terworks Company,  and  had  been  ever  since  the 
company  was  organized.  I  told  him  that  it  had 
always  seemed  to  be  Mr.  Binder's  pet  hobby, 
that  water  plant,  and  that  I  couldn't  believe 
he  would  sell  the  stock,  at  that  or  any  other 
figure.     Q.  Well,  go  ahead.     A.  So  we  talked 

Suite  awhile  there  about  it,  and  I  wouldn't  sign 
le  option.  Q.  Now,  go  right  along  and  state 
what  next  occurred.  A.  Well,  some  time,  about 
the  first  part  of  May,  1911,  he  again  spoke  to 
me  about  the  stock.  Q.  Where  did  he  speak  to 
you,  and  what  did  he  say?  A.  I  think  I  met 
him  on  the  street,  or  I  probably  went  down  to 
his  office — I  was  down  there  several  times  at 
his  office — and  we  talked  about  it  there  several 
times;  I  think  on  the  street,  too;  Emd  he  then 
had  a  proposition  to  pay  80  cents  on  the  dol- 
lar and  allow  him  5  per  cent,  commission  for 
selling  it  Well,  we  talked  it  over,  and  it  never 
was  decided  definitely  whether  I  would  sign  it 
«r  not,  and  I  in  the  meantime  called  up  my 
mother  and  sister  and  talked  to  them  about  it 
over  the  'i^one.  'They  were  in  St  Lonis,  and 
they  told  me  to  do  whatever  I  thought  was 
best 

"Q.  Now,  was  there  anything  said  about  what 
Mr.  Bhider  said  by  Mr.  Thomas?  A.  Well,  I 
asked  Mr.  Thomas  if  he  had  Mr.  Binder's 
proxy.  Q.  His  what?  A.  His  option ;  and 
he  said  he  had  not  then.  And  one  day  I  passed 
him  on  the  street,  I  believe,  and  he  says,  'I 
have  got  that;'  and  I  says,  'What?*  and  he 
•ays,  I  have  got  Mr.  Binder's  option;'  and  I 
says,  'I  don't  believe  it;'  and  he  said  he  had. 
So  a  day  or  two  after  that  they  telephoned  me 
from  the  First  National  Bank  to  come  down 
there,  that  Mr.  Burch  wanted  to  see  me,  and 
I  went  down,  and  when  I  went  in  Mr.  Burch 
called  me  into  the  back  room,  and  when  we 
went  back  there,  and  when  we  sat  down  to  the 
table,  he  just  handed  out  an  option. 

"Q.  Tou  mean  a  written  paper — in  typewrit- 
er? A.  Yes,  sir;  it  was  written  in  typewriter. 
O.  Wliat  was  that  paper?  A.  It  was  an  option 
signed  by  Frederick  H.  Binder,  agreeing  to  sell 
his  stock  at  80  cents  on  the  dollar,  and  aUow 
Thomas  &  Price  a  commission  of  5  per  cent 
for  selling  it  I  do  not  remember  just  the  ex- 
act words  and  figures,  but  that  was  the  purport 
of  it  Q.  Who  was  that  signed  by?  A.  Fred 
H.  Binder.  Q.  You  mean  80  cents  on  the  dol- 
lar, or  $80  a  share?  A.  Yes,  sir.  O.  Did  you 
recognise  Mr.  Binder's  handwriting?  A.  Yes, 
air.  I  have  seen  it  hundreds  of  times.  Work- 
ed in  the  waterworks  office  with  him  when  the 
company  was  first  organized,  and  I  think  I 
know  his  signature,  and  if  it  wasn't  his  it  was 
a  mighty  good  forgery.  I  recognized  his  sig- 
nature. 

"Q.  What  did  Mr.  Burch  say  to  you  when 
he  handed  it  to  you?  Anything?  A.  Well,  I 
aaked  him  what  he  thought  at  it,  and  be  seem- 


ed to  be  surprised.  Q.  Mr.  Burch  did?  A. 
Yes,  nr;  he  didn't  understand  it  at  all.  He 
said  he  thought  that  stock  was  worth  more 
money  than  that,  and  he  didn't  think  Mr.  Bin- 
der would  sell  at  that  figure.  And  I  said,  'Well, 
that  kind  of  puts  me  in  a  peculiar  position,  too. 
I  do  not  know ;  Mr.  Binder  ought  to  know 
what  that  stock  is  worth  better  than  anyl>ody 
else  in  the  world.  He  is  right  there,  has  got 
charge  of  the  plant  knows  every  detail  about 
it,  and  he  is  an  expert  man  in  that  line,  and  if 
he  is  going  to  sell  for  80  cents  it  looka  to  me 
like  that  is  about  all  the  stock  would  be 
worth;'  and  I  asked  Mr.  BUrch  what  he 
thought  about  it  and  would  he  advise  me  to 
sell — to  sign  an  option  at  that  figure,  or  not 
and  be  said  it  was  hard  to  say ;  he  didn't  know, 
of  course,  it  might  be  for  the  best  and  it  might 
not;  so  we  talked  it  over,  and  I  got  to  talking 
about  the  extensions  that  probably  would  be 
asked  for.  I  was  given  to  understand  all  the 
time  by  Mr.  Thomas  that  this  was  an  outside 
corporation  or  outside  money  that  was  coming 
here  to  buy  the  plant. 

"Q.  Did  he  tell  you  that?  A.  He  told  mfr— 
I  understood  it  was  St  I.ouis  people,  and  so  I 
thought,  if  it  was,  and  they  had  outside  capital 
coming  in  here,  with  plenty  of  money,  that  they 
could  come  in  here  and  order  these  extensions. 
Q.  Which  would  add  materially  to  the  expenses 
of  the  company?  A.  Well,  of  course,  there 
would  have  to  be  assessments  made  to  pay  for 
it,  and  they  could  virtually  keep  that  up  until 
we  would  have  to  sell  out  stock  for  whatever 
they  would  be  willing  to  give  us  for  it;  so  I 
talked  the  matter  over  with  Mr.  Burch  along 
those  lines,  and  he  said  he  thought  that  was 
true;  that  they  could  force  us  to  sell  the  stock 
for  whatever  they  would  give  for  it  and  I  left 
him  undecided  as  to  what  to  do,  and  be  told  me, 
when  I  left  if  1  "aw  George  Wagner,  to  tell 
him  to  come  down  there,  the  son  of  Mrs.  Lena 
Wagner.  Q.  Did  Mr.  Burch  tell  you  how  that 
option  happened  to  be  left  at  the  bank?  A. 
He  said  that  Mr.  Thomas  had  left  it  there  with 
hiin  to  show  to  me.  This  was  alrant  the  first 
part  of  May,  1911,  between  the  first  and  the 
middle. 

"Q.  Had  you  had  any  conversation  previous 
to  this  time  with  Mr.  Binder  about  the  value 
of  this  stock?  A.  About  two  weAs,  I  guess 
it  was,  after  Mr.  Thomas  had  spoken  to  me, 
and  before  this  bank  incident —  Q.  Before  this 
bank  incident?  A.  Yea,  sir;  and  I  told  him 
about  Mr.  Thomas.  Q.  Told  him  about  Mr. 
Thomas,  what?  A.  Coming  out  and  wanting 
an  option  on  my  stock,  and  asked  him  if  Mr. 
Thomas  had  spoken  to  nim  in  reference  to  the 
matter,  and  he  said  he  had  come  up  there  a 
monUi  or  two  before  (that  is,  before  the  time  I 
was  talldng  to  him),  and  asked  him  if  he  would 
give  an  option  on  his  waterworks  stock,  and  he 
told  Mr. — asked  Mr.  Thomas  what  would  he 
give  him,  and  Mr.  Thomaa  said  he  had  no  defi- 
nite proposition  at  that  time,  but  only  wanted 
to  know  if  he  would  give  an  option,  an  oi>tion 
to  sell.  Mr.  Binder  said—  He  told  me  that  he 
told  Mr.  Thomas  that  if  he  would  come  to  him 
with  a  straight  out  and  out  proposition  ho 
would  tell  him  yes  or  no,  and  he  says,  'I 
haven't  heard  anything  from  him  since;  in 
fact,'  he  says,  'I  didn't  pay  much  attention  to 
it,  because  I  thought  it  was  one  of  Mr.  Thomas' 
schemes  to  sdl  something,  like  he  has  been  do- 
ing.' I  never  spoke  to  him  again  about  the 
matter  after  that 

"Q.  Now,  as  a  result  of  this,  yon  sold  the 
stocx,  did  you?  A.  I  later  on  si^ed  an  option; 
after  being  at  the  bank  and  seeing  this  option, 
I  later  signed  an  option  and  sold  the  stock.  I 
signed  an  agreement  with  Thomas  &  Price 
giving  them  the  right  to  sell  the  stock  at  80 
cents  on  the  dollar  and  allow  them  5  per  cent 
commission  for  selling  it.  Q.  As  your  agents? 
A.  Yes,  sir;  I  told  Mr.  Thomas  several  times 
wlien  we  were  talking  about  it  that  was  pretty 
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low  for  that  stock,  and  if  there  was  anybody 
got  more  than  80  cents  on  the  dollar  on  that 
Btock  that  I  wanted  him  to  understand  that  I 
expected  the  same  thing.  Q.  Well,  what  in- 
duced you  to  sell  at  80  cents  now?  A.  Well, 
it  was  mainly  Mr.  Binder — I  relied  on  his  judg- 
ment and  on  what  Mr.  Thomas  said.  I  thought, 
if  he  sold  at  80  cents,  I  had  better  do  it,  too, 
as  he  knew  more  abont  the  value  of  that  stock 
than  I  did.  I  relied  on  his  judgment  entirely. 
I  didn't  know  what  the  stock  was  worth. 

"Q.  State  whether  or  not  that  paper  to  which 
you  refer  as  having  been  signed  by  Mr.  Binder 
stated  that  he  would  sell  all  of  his  stock  at  that 
figure.  A.  I  believe  it  mentioned  the  number  of 
shares,  709.  Q.  Well,  now,  did  you  receive  the 
money  on  that  sale?  A.  Yes,  sir.  Q.  You 
mean  $80  and  their  allowance  of  5  per  cent, 
commission?  A.  Yes,  sir.  Q.  Who  paid  you 
that  money?  A,  It  was  left  at  the  First  Na- 
tional Bank,  and  I  delivered  the  stock  to  Mr. 
Burch,  and  he  delivered  the  money  to  me. 

"Q.  Now,  about  what  was  the  date  of  this 
last  transaction  and  sale?  A.  Ma;  25,  1911.  Q. 
Did  Mr.  Thomas  ever  tell  you  whether  that  was 
all  Mr.  Binder  was  getting  or  not,  in  terms, 
do  you  remember?  A.  Well,  I  said  it  to  him. 
(The  next  question  and  part  of  the  answer  to 
said  questions  is  marked  objected  to  and  objec- 
tion sustained,  to  wit:)  That  if  I  gave  him  the 
option,  and  the  stock  sold  for  more  than  $80  a 
share— that  is,  anybody  sold  the  stock  for  more 
than  that— that  I  wanted  the  same  amount  that 
anybody  else  got,  and  he  told  me  that  I  was 
getting  the  same  amount  Mr.  Binder  was,  the 
man  that  had  the  majority  of  the  stock.  In 
fact,  one  morning  I  was  coming  uptown  in  the 
machine,  and  he  stopped  me  right  in  front  of 
the  Exchange  Bank  and  talked  about  it,  and 
he  said — in  the  meantime  George  Wagner  came 
by  and  he  called  him  to  the  machine  and  tried 
to  induce  us  to  sign  the  option,  and  he  said, 
'Boys,  this  is  the  best  opportunity  you  will  ever 
have  in  your  life  for  getting  easy  money.'  He 
says,  'You  are  getting  the  same  amount  for 
your  minority  stock  that  Mr.  Binder  is  for  his 
majority  stock ;'  and  he  said,  'Now,  we  have 
been  friends,  and  have  been  boys  together  here, 
and  I  advise  yon  to  sell  the  stock  at  this  figure ; 
it  is  the  best  thing  you  will  ever  do ;'  and  says, 
'I  think  you  will  regret  it  if  you  don't;'  and 
one  of  us  asked  him  then — he  said  then,  '$80 
on  the  share  is  more  than  the  stock  is  really 
worth.' 

"Q.  Thomas  said  that?  A.  Yes,  sir,  and  I 
don't  know  whether  Mr.  Wagner  or  I  asked  him 
how  he  arrived  at  the  value  of  that  stock,  and  be 
said  he  had  an  engineer  come  in  here  and  go 
over  the  plant,  and  that  the  engineer  had  made 
a  report,  and  that  it  didn't  show  that  the  stock 
was  worth  that  much,  and  that  the  only  way 
be  had  gotten  it  up  to  $80,  and  gotten  these 
people  that  were  going  to  buy  to  agree  to  give 
the  minority  stock  the  same  as  the  majority, 
was  through  his  own  personal  infiuence,  and 
he  had  also  gotten  them  to  agree  to  allow  some- 
thing for  the  value  of  the  franchise.  Q.  Now, 
who  was  present  at  this  conversation?  A.  He 
and  George  Wagner  and  myself.  Q.  How  long 
before  the  deal  was  closed?  A.  That  was  in 
the  morning,  and  I  believe  it  was  that  after- 
noon that  we  signed  the  option.  Q.  And  it  oc- 
curred in  an  automobile — you  were  all  sitting 
in  an  automobile?  A.  Yes,  sir.  Q.  Where  was 
that?    A.  In  front  of  the  Exchange  Bank. 

"Q.  Did  you  ever  have  any  other  conversa- 
tion, you  and  Mr.  Thomas  and  Mf.  Wagner, 
when  Mr.  Wagner's  stenographer  was  present? 
Do  you  recall  anything  of  that  kind?  A.  Mr. 
Wagner  and  I  went  down  there  together  when 
we  signed  the  option  to  sell.  Q.  Down  where? 
A.  To  Mr.  Thomas'  office.  Q.  What  was  said 
there?  A.  Just  about  the  same  us  had  been 
said  before:  that  if  any  of  the  shares  brought 
more  than  80  cents  we  expected  to  get  our  part 
of  it.  and  Mr.  Wagner  and  I  agreed  between 
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ourselves  after  Mr.  Thomas*  first  visit  oat  to 
my  house  that  neither  one  of  us  would  take  an; 
action  without  the  knowledge  of  the  other.  Q. 
That  you  would  confer  about  it?  A.  Yes,  ai 
we  owned  the  minority,  if  we  held  together,  we 
had  enough  stock  to  entitle  us  to  a  representa- 
tion, while  if  we  didn't  we  wouldn't  have  any 
representation.  Q.  You  mean  in  electing  direc- 
tors?    A.  Yes,  sir. 

"Q.  Now,  as  to  this  350  shares  of  treasurer's 
stock,  did  you  know  anything  about  that?  A. 
Well,  that  was  disposed  of,  I  think,  at  a  meet- 
ing in  January.  Q.  January  of  what  year?  A. 
January,  1911 — that  stock  should  be  placed  in 
the  treasury,  and  if  it  became  necessary  to  scl> 
that  stock  that  the  stockholders  of  the  company 
at  that  time  would  have  the  privilege  of  buyin; 
pro  rata  according  to  the  number  of  shares  that 
tliey  then  held  at,  I  believe,  $25  a  share.  The 
records  will  show.  Q.  Well,  you  never  did 
see  anything  of  that  stock?  A.  No,  sir.  Q. 
You,  nor  your  mother,  nor  any  one?  A. 
sir.  Q.  If  it  was  sold  or  disposed  of. 
never  got  any  of  the  proceeds?  A.  No, 
Q.  You  only  got  the  proceeds  for  these 
shares  in  the  way  yon  mention?    A.  Yes,  sir." 

Hiram  Phillips,  of  St  Louis,  Mo.,  upon  ex- 
amination testitled  as  follows: 

"By  Mr.  Silver:  How  long  have  you  been  liv- 
ing in  St  Louis— about?  A.  About  20  years. 
Q.  What  is  your  business?  A.  I  am —  A.  A 
hydrnulic  and  civil  engineer.  Q.  What  pulihc 
position  connected  with  your  profession  have 
you  held  in  St.  Louis?  A.  I  was  president  of 
the  board  of  public  improvements  for  four 
years.  Q.  Now,  what  were  your  duties  connect- 
ed with  that  office?  What  did  you  do?  A.  I 
had  general  supervision  of  all  public  work  of 
the  city — streets,  sewers,  water,  and  things  of 
that  kind._  Q.  What  experience  have  vou  had 
in  connection  with  the  examination  and  investi- 
gation of  water  plants,  1  mean  as  a  bydiaolic 
engineer— what  places  in  this  state?  A.  Well. 
I  have  made  a  list  to  refresh  m^  memory  here 
of  places  I  have  recently  made — m  the  last  few 
years  have  made — examinatiqns  of  their  water 
plants.  Q.  Yes,  sir ;  what  are  they?  Nanje 
them.  A.  Qutncv,  111. ;  Hannibal,  Mo. ;  El- 
gin, 111.;  St  Charles,  Mo.;  Marshall,  Ma; 
Wichita,  Kan.;  Wahoo,  Neb.;  Boonvillc,  Mc^: 
Pueblo,  Colo. ;  and  Victor,  Colo. ;  and  I  hive 
designed  plants  for  Columbia,  Mo.,  and  Water- 
loo, III.,  and  at  present  am  at  work  on  a  plant 
for  Elkhart  City,  and  at  the  present  time  in 
charge  of  the  water  plant  at  Nevada,  Mo.,  ij 
receiver,  Q.  Appointed  by  the  court?  A.  Tes. 
sir;  the  St.  Louis  court— the  circuit  court  I 
have  drawn  plans  also  for  Grand  Junctioa, 
Colo. ;  Ouray,  Colo ;  Oregon,  Mo. ;  Camcrca. 
Mo. ;  and  at  the  present  time  at  work  on  son' 
engineering  work  at  Colorado  Springs  anil  st 
Harrisonville,  Mo.,  and  those  are  uie  recent 
places. 

"Q.  Are  you  acquainted  with  the  plant  of  ti» 
Jefferson  City  Waterworks  Company?  A  I 
am.  Q.  Have  you  examined  It  recently?  A. 
Well,  within  the  last  three  or  four  months.  Q. 
What  did  you  do  in  examining  it?  A.  WelL  I 
had  a  map  of  their  distribution  system,  or  th* 
map  of  the  city  showinjj  their  pipe  liDc>s— iiad 
a  copy  of  this  map,  which  purported  to  be  « 
copy  of  the  map  which  I  have  since  found  was 
recognized  as  a  copy  of  the  one  that  was  <m 
file  here  in  the  office.  I  found  it  here  on  tie 
table;  it  was  handed  to  me  here  in  the  conrt- 
room ;  and  a  visit  to  the  plant  in  conncctice 
with  Mir.  George  Wagner  and  a  former  empTiij*' 
of  the  water  department,  whose  name  I  haW 
forgotten,  made  a  full  and  thorough  inv«<n- 
gation  at  that  time.  Q.  Now,  from  the  examia- 
ation  you  made  of  that  plant  and  the  data  vo< 
gathered,  can  you  tell,  can  you  form  an  opini-s. 
or  have  you  an  opinion,  as  to  the  value  of  thf 
plant — property  asisets? 

"Mr.  Pope:   Now,  Mr.  Phillips,  what  kind  cO 
an  examination  did  you  make— merely  visited  tkt 
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power  honse?  A.  Why,  I  measuied  op,  or  I 
took  a  note  of  CTerything  they  had  in  their 
power  liouse,  and  measured  tip  their  reservoir, 
and  the  dimensions  of  their  standpipe.  I  took 
their  map  of  their  distributioii  Bf  stem  here,  and 
took  oS  the  size  of  the  mains  and  the  lengths  of 
them  that  were  on  there. 

"Mr.  Silver:  Oh,  no.  What  do  yon  estimate 
the  value  of  that  property,  in  your  opinion,  to 
be?  A.  In  my  opinion  the  fair  valuation  of  the 
property  is  $275,000.  Q.  How  long  have  yon 
been  at^nainted  peraonally  with  this  water- 
works plant  here/  A.  Well,  over  15  years. 
Q.  And  you  have  observed  it,  haven't  you,  off 
and  on? .  A.  I  have  visited  it  quite  a  number 
of  times 'before.  As  I  am  in  the  waterworks 
businese,  whenever  I  visit  a  town  and  I  have 
leisure  I  always  visit  the  waterworks  plant. 
That  is  a  part  of  my  duty.  Q.  You  are  a 
waterworks  man,  are  yon?  A.  Yes,  sir;  Yea, 
sir;  and  I  knew  Mr.  Binder,  and  discussed  the 
matter  with  him  in  his  lifetime,  and  talked  it 
over  with  him,  as  he  was  very  proud  of  his 
plant,  and  I  had  occasion  to  discuss  these  mat- 
ters with  him  at  times,  and,  as  I  say,  I  was 
interested  in  the  plant  as  a  general  waterworks 
proposition. 

"Q.  In  your  estimate  of  $275,000,  what  did 
yon  inclttde  in  a  general  way?     Did   yon  in- 
clude the  franchise?     A.  In  answer,  if  I  may 
bo  permitted  to  answer  it  in  my  own  way,  in 
making  an   examination  or  iuvestieation  of  a 
water  plant,  we  first  take  into  consideration  the 
general  condition  of  the  town,  whether  the  town 
IS  growing  or  retrograding,  and   take  the  pub- 
lic  opinion,    as   was   testified   here,    as   to   the 
good   will,  and  what   it   is   earning  above    its 
operating   expenses.     Now,   in   examining   the 
plant  here  I  found  the  conditions,  as  far  as  I 
could  find  out,  that  public  opinion  was  favor- 
able to  the  plant     I   found   that  Mr.  Binder 
stood — had  the  reputation  of  being  a  good  build- 
er.    He  always  claimed  that  he  built  it  in  first- 
class   shape,   and   I  corroborated   that  in  look- 
ing over  the  plant.     I  looked  for  and  found  a 
goiod   plant,  with  favorable  opinion  as  to  the 
water  company.     Now,  this  estimate  is  made 
up,  first— I  took  In  going  over  and  examining 
the   plant,   first,   as  to  its   physical   condition, 
I   arrived  at  the  conclusion  that  it  was  worth 
in     the    neighborhood    or    reproduction    about 
S250.000.     Q.  That  is,  it  could  be  reproduced 
for    that?     A,  Yes.    sir;    somewhere   in    that 
neighborhood.    Q.  All  the  mains  laid  and  every- 
thing?    A.  Everything  to  be  done  here,  includ- 
ing engineering  and  all,  about  $250,000  would 
be  a  pretty  fair  value.    In  looking  over  the  re- 
ports   that  purported  to  be  from  the  minutes 
of  the  waterworks ;   that  is,  the  minutes  of  the 
ioard.  reports  of  Mr.  Binder  here — I  found  that 
:he   plant  in,  I  believe  it  was  in  1007,  i}  pur- 
wrted    to   have   earned—     Q.  1908-June    27, 
'P08.      A.  Well,   for  the  year— the  year  1907, 
believe — it  purported  to  have  earned  $34,000, 
nd   I   see  afterwards  a  letter  from  Mr.  Binder 

0  a.  Mr.  Dallmeyer  corroborating  that  That 
i  a.  statement  of  what  the  income  and  expendi- 
tures were,  and  I  find  in  that  statement  for  the 
car  1907  that  the  net  earnings  were  three — 
le  en  rnincs  over  all  expenses  from  all  sources — 
•as  .?34.732.01.  I  think  it  was  thirty-two — 
g■h^■«'— two — 

"Mr.  Irwin :  What  did  you  say  that  showed? 
.  It  shows  the  earnings  from  all  sources  $34,- 
?3.01.  and  it  gives  the  expenditures,  including 

1  interest  charge  of  $6,704.70,  a  net  expendi- 
re   of  $25,918.03,  leaving  a  surplus  of  $8,873.- 

•♦M^r.    Silver:    On  a  plant  of  $250,000  would 

over  6  jper  cent?    A.  Yes,  sir;    it  would  be 

per  cent.— would  be  like  one-half,  or  $175,000, 

something  like  that. 
'Air.  Silver:  You  said  $250,000.  Did  you  in- 
itle  the  franchise  as  a  going  concern?  A.  No, 
Q.  How  much  would  that  be  worth  in  your 
imntion?  A.  I  put  that  down  at  least  $25,- 
>,    arxi Ting  at  the  $875,000.    If  yon  will  per- 


mit me  to  finish,  I  say  then  I  find  is  1910,  I 
think  it  was,  that  the  net  earnings — that  is,  the 
gross  earnings — had  been  raised  to  $44,000.  Of 
course,  there  were  a  great  deal  of  expenditures — 
that  is,  of  expenses— that  I  thought  I  was  justi- 
fied in  saying  it  was  a  going  concern.  It  was 
a  plant  that  was  in  a  growing  town,  and  its 
business  was  growing,  and  therefore  it  made  it 
more  valuable  than  it  would  be  if  it  was  in  a 
dead  tovm.  I  also  found  the  franchise  in  my 
judgment  I  mean  as  far  as  rates  charged  was — 
looked  like  at  a  rate  that  should  be — money 
should  be  made  out  of  it  in  distributing  water, 
and  it  was  this  way  that  I  said  I  considered 
that  .?275,000.  It  would  be  a  good  investment 
for  that  amount  of  money.  Q.  Do  you  know 
how  long  the  franchise  has  to  run?  A.  No,  sir; 
I  don't  It  is  only  hearsay.  I  have  never  seen 
it.  I  understand  it  is  a  2()-year  franchise.  Q. 
Now,  state  what  next  you  took  into  considera- 
tion in  arriving  at  this  property's  value?  A.  I 
took  in  the  land.  Q.  How  much  did  yon  put  the 
land  at?  A.  $12,000.  Q.  How  much  did  you 
put  the  standpipe  at  to  reproduce  it?  A.  Oh, 
$10,000.  Q.  Pumps?  A.  Three  pumps.  $14,- 
600.  Q.  Boilers?  A.  $3,700.  Q.  Smokestack 
and  heaters?  A.  Heaters,  $850.  Q.  Smoke- 
stack? A.  S2.700;  yes,  sir;  $2,700.  Q.  Tun- 
nell?  A.  $1,700.  Q.  Pnnip  pit?  A.  Two  of 
them,  $3,700  and  $2,100.  Q.  Piping  steam  and 
water?  A.  $5,200.  Q.  The  power  house,  how 
much?  A.  $5,200.  Q.  Dwelling  house?  A. 
$1,200.  Q.  Railroad  switch?  A.  $1,200.  Q. 
Dynamo?  A.  $100.  Q.  Coal  shed?  A.  $300. 
Q.  Reservoirs?  A.  $28,500.  Q.  Pump  suc- 
tions and  pipe  lines  from  reservoir  to  power 
house?  A.  $12,500.  Q.  Coagtilnting  equip- 
ment? A.  Yes,  sir.  Q.  Distribution  system, 
pipe,  valves,  hydrants — what  is  the  extent  of 
that?  How  many  patrons  have  they?  A.  Oh, 
this  distribution  system,  that's  pipe  lines,  valves, 
the  entire— $102,092.  Q.  Well,  some  maps; 
they  are  worth  something?  A.  "rhe  office  maps 
figure  at  about  $1,000.  Q.  Tools?  A.  Tools, 
about  $300.  Q.  Cast  iron  pipes?  A.  $2,500. 
Q.  Bulk  pipe?  A.  About  $300.  Q.  Horse  and 
wagon?  A.  $150.  Q.  What  other  matters  did 
you  take  into  consideration?  A.  Engineering 
and  incidentals.  Q.  Add  all  those  together,  you 
got  at  what  it  could  be  reproduced  for?  A. 
About  $250,000;  yes,  sir.  Q.  And  then  you  add 
$20,000  or  $25,000  as  the  value  of  the  franchise 
and  a  going  concern?    A.  Yes,  sir. 

"Q.  Mr.  George  Wagner  employed  you? 

"Mr.  Silver:  Yes,  sir;  George  Wagner  em- 
ployed him. 

"Mr.  Pope :  To  do  what?  A.  To  make  an  es- 
timate. Q.  And  to  come  here  and  le^ive  testi- 
mony? A.  Yes,  sir.  Q.  Well,  how  did  yon  ar- 
rive at  the  rate  the  water— the  rate  at  which 
the  water  sold?  A.  That  was  exhibited  to  me 
by  Mr.  Wagner,  who  I  understood  was  a  stock- 
holder, a  list  of  their  charges — their  rates,  a  list 
of  which  they  charged  for  the  water.  Q.  How 
did  you  get  at  that?  A.  I  say  I  have  taken  his 
opinion  or  his  information  in  regard  to  the  num- 
ber of  consumers,  and  this  rate,  that  was  hand- 
ed, if  I  remember,  was  a  printed  rate  that  was 
handed  to  me,  purporting  to  be  their  charge. 
The  number  of  consumers.  The  amount  of  in- 
come is  whnt  really  would  put  a  value  on  it 
Q.  Where  did  you  get  that  income?  Who  did 
you  get  the  amount  of  the  income  from?  A. 
From  the  statement  that  was  purported  to  be 
from  the  minutes  of  the  board,  or  the  minutes  of 
the  records.  The  board  of  directors.  Q.  You 
took  Mr.  Binder's  estimate  upon  his  own  plant? 
A.  No ;  I  said  it  might  have  infinenced  me 
somewhat.  Q.  You  don't  know  enough  of  the 
conditions  here  to  place  a  value  upon  the  stock 
of  this  company?  A.  No,  sir.  Q.  A  great  many 
things  enter  into  the  question  of  the  value  of 
stock,  don't  it?  A.  Yes,  sir.  Q.  And  isn't  it 
one  of  the  conditions,  and  one  of  the  main  con 
ditions,  the  dividends  that  the  stock  is  payinj  ' 
A.  No;  I  can't  say  that  it  ia    If  the  dividem 
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•—if  the  earninga  are  put  into  the  plant,  and  the 
plant — that  increases  the  stock,  and  then  it 
might  affect  the  dividends.  It  might  affect  the 
value  of  the  stock  if  a  man  was  a  minority 
holder  and  there  was  a  row  in  the  company ;  if 
a  majority  stockholder  and  those  that  held  the 
majority  stock  was  unfriendly  to  the  minority 
it  would  aSect  it j  but,  as  I  say,  I  didn't  pass 
upon  that,  but  I  just  mention  that  as  what 
might  influence  the  value  of  the  stock,  Q.  And 
the  value  of  the  property  assets?  A.  And  the 
value  of  the  property  assets :  yes,  sir.  Now, 
this  is  based,  as  I  say,  upon  figures  and  the  ex- 
perience I  have  in  constructing  and  estimating 
plants.  My  $25,000  I  put  on  there  as  a  going 
value  is  a  kind  of  a  composite  idea,  based  upon 
what  has  been  allowed  in  cases  of  appraisals  of 
plants,  and  such,  and  as  my  individual  judg- 
ment that  it  is  well  worth  that,  and  I  dm  placed 
in  the  attitude  of,  if  a  person  was  buying  a, 
plant,  what  would  I  possibly  think  would  be  a 
fair  value;  if  they  wanted  an  invoice  of  this 
kind  of  material,  what  would  be  a  fair  value  of 
that  plant.  Q.  How  much  did  you  say  that  was? 
A.  ?275,000. 

"Q.  Did  you  see  a  report  of  Mr.  Binder  given 
about  1907  or  1908  as  to  the  value  of  the  plant ; 
is  that  in  there?  A.  Yes.  sir.  Q.  What  did  he 
give  it?  A.  Communication— Mr.  Fred  H.  Bin- 
der, statement  and  report  as  follows :  On  June 
27,  1908,  he  gave  at  that  time  as  the  cost  of 
construction  of  the  plant  up  to  that  date,  $150,- 
000 ;  the  value  of  a  20-ycar  franchise  estimated 
at  $50,000— that  made  $200,000.  The  20-year 
charter  having  expired  on  January  1,  1908,  by 
limitation,  he  marks  off  $50,000  and  5  per  cent, 
depreciation,  which  makes  a  total  of  $57,500; 
that  added— that  substrncted  from  the  $200,000 
gives  $142,500,  which  is  net,  leaving  the  net  val- 
ue of  the  first  investment  of  $142,500.  Now, 
since  that  time— this  was  the  value  of  the  plant 
in  1888.  Q.  1908?  A.  Yes,  sir;  1908.  And 
then  since  that  time  there  has  been  added  an 
additional  horse  power — 150  horse  power  boiler 
and  connections;  new  heater  and  feed  water 
pump ;  addition  to  boiler  and  coal  house ;  new 
engineer's  residence  anil  machine  shop ;  coagu- 
lation plant  and  buildings,  inclusive  of  700  feet 
Eipe  line  for  saTie ;  storage  buildings ;  new 
rick  160-foot  smokestack  and  connection ; 
railroad  switch,  etc.— a  total  of  $13,350.  There 
is  a  new  settling  basin ;  reconstruction  of  reser- 
voir and  tower  base,  $29,500;  and  the  new 
work  done  on  the  distributing  system,  eight 
miles  of  12,  10,  8,  6,  and  4  inch  cast  iron  water 
mains,  inclusive  of  54  hydrants,  with  connec- 
tions ;  gate  valves,  etc.,  of  which  8  miles  are 
four  miles  in  solid  rock  excavation  from  4  to  13 
feet  depth,  $92,700.  Q.  "What  is  the  total?  A. 
$92,700.  The  increase  in  the  company's  real  es- 
tate he  puts  down  at  $9,000,  makes  a  $144,750. 
which  added  to  his  $142,500,  gives  the  total 
value  of  the  property  as  given  by  Mr.  Binder, 
$287,250.  'The  above,  to  the  best  of  my  knowl- 
edge and  information,  is  a  correct  valuation  of 
the  company's  property,  value  of  new  20-year 
franchise  not  included.'  The  bonded  indebted- 
ness of  the  Water  Company  is  $135,000,  bear- 
ing interest. 

"Mr.  Irwin:  What  did  you  say  the  earnings 
were  during  the  year  1910?  A.  I  find  a  state- 
ment here,  which  I  am  testifying  about:  'Pres- 
ident's and  Superintendent's  Report.  Jefferson 
City,  Missouri,  January  9,  1911.  To  the  Stock- 
holders and  Board  of  IMrectors  of  the  Jefferson 
City  Waterworks  Company — Gentlemen:  We 
respectfully  submit  for  your  consideration  and 
approval  our  annual  report  of  the  business  of 
your  company  from  January  10,  1910,  to  Jan- 
uary 9,  1911.  Earnings  from  all  sources,  $40,- 
151.G9.'  'Amount  collected  during  the  year, 
$39.(>31.21.'  Now,  that  is  what  I  aim  to  testi- 
fy.   That  was  my  authority. 

Mr.  Irwin:  What  were  the  expenditures  dur- 
ing that  year?  A.  This  is  the  statement  here, 
■To  the  amount  of  superintendent's  checks,  $30,- 
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000'-  2.  In  caah?  A.  -  ^30,41&.88:  cash 
paid  out  $889.63,  making  a  total  of  $31,307.- 
52.'  Q.  What  was  the  surplus  that  year?  A 
$8,333.69." 

This  witness  testlfled  more  in  detail  as  to 
the  value  of  the  plant,  but  the  foregoing  is 
aufSdent  for  the  purposes  of  this  case. 
P.  A.  Bertrand,  uiwn  examinatkm,  testi- 

i  fled  as  follows: 

"By  Mr.  Silver:  What  is  your  business  here? 
A.  Manager  of  the  Jefferson  City  Light,  Heat 
A   Power   Company.     Q.  Do   you   know  Cecil 

I  Thomas?  A.  I  do.  Q.  State  whether  or  not 
you  ever  had  any  conversation  with  him  some 
time  in  March,  or  in  April  or  May,  1911,  in 
reference  to  the  value  of  all  the  stock  of  the 
Jefferson    City    Waterworks    Company?     Had 

I  some  conversation  with  him  about  it,  did  yoa? 
A.  Mr.  Thomas  offered  the  plant  for  sale  at 
that  time,  or  some  time  in  the  early  part  of 
1911.  Q.  What  did  he  ask  for  it?  A.  $300,- 
000.  I  am  not  a  hydraulic  engineer,  I  am  an 
electrical  engineer.  I  made  a  rough  estimate  of 
the  value  of  the  Water  Company's  plant,  and 
offered  $200,000.  There  was  a  mortgage  on  it 
securing  an  indebtedness  for  $135,000." 

Thos.  I*   Price,   upon  examination, 
fled  as  follows: 

"By  Mr.  Silver:  Q.  What  connection 
you  with  the  firm  of  Thomas  &  Price? 
partner,  and  have  been  for  10  years.  Q. 
if  you  knew  Frederick  H.  Binder  in  his  life- 
time. A.  Yes,  sir.  Q.  State  do  you  know  how 
much  the  Jefferson  City  Waterworks  Com- 
pany stock,  all  except  5  shares,  sold  for  to  Mr. 
Monnig;  how  much  Mr.  Monnig  gave  for  it? 
A.  For  the  entire  plant  he  paid  $135,000  or 
.$136,000;  I  am  not  right  sure.  Q.  Of  that 
money,  how  much  did  Mr.  Binder  get?  A. 
Why,  I  think  he  got  about  $95,000,  not  giving 
the  exact  dollars  and  cents.  Q.  There  was  a 
mortgage  indebtedness  on  that  of  how  much? 
A.  $185,000." 

Cross-examination  by  Mr.  Irwin: 

"Q.  Mr.  Price,  how  much  of  that  was  paid 
in  cash  to  Mr.  Binder?  A.  I  couldn't  say  pos- 
itively just  how  much  cash  he  did  get,  for  I 
don't  remember  exactly  how  much  cash  he 
did  get  Q.  Mr.  Price,  do  you  remember  abont 
Mr.  Binder  giving  an  option  upon  his  shares  of 
stock?  A.  Yes,  sir.  I  think  it  was  given  some 
time  in  January,  or  the  first  of  February.  1911. 
That  was  three  or  four  months  before  Wagner 
and  Edwards  gave  their  option. 

"Mr.  Silver:  What  time  are  yoo  speaking 
about? 

"Mr  Irwin:  When  yon  took  the  option,  or 
shortly  after  you  took  the  Binder  option?  A. 
Yes,  sir. 

"Mr.  Irwin:  With  whom  were  yon  negotiat- 
ing? 

"The  Witness:  Eastern  parties.  I  don't  know 
the  place:  Mr.  Thomas  went  E)ast;  he  made 
several  trips,  I  know.  Q.  Now,  did  you  have, 
before  you  conceived  the  Idea  of  purchasing  the 
minority  stock,  did  you  have  Mr.  Binder's  op- 
tion at  80  cents  in  good  faith?  A.  Yea,  sir. 
Q.  Who  paid  the  money  for  the  stock  that  ^oo 
purchased?     A.  The  firm  of  Thomas  &  Price. 

"Mr.  Irwin:  Did  you  and  Mr.  Thomas  pro- 
cure an  estimate  of  the  value  of  the  property 
from  an  expert?  A.  Well,  I  say  I  think  Mr. 
Thomas  did,  but  I  didn't  He  came  in  and 
told  me  what  be  done,  being  a  partner,  but  I 
wasn't  actively —  Q.  Do  you  know  what  the 
value  was  placed  on  the  plant  at  that  time? 

"The  Court:  Mr.  Price,  yon  say  your  firm  ob- 
tained the  option  from  Mr.  Binder  in  January, 
1911?  A.  I  said  I  thought  it  woa  abont  that 
time.  Q.  What  became  of  that?  In  the  first 
place,  how  long  did  it  run?  A.  Well,  that  <^ 
tion  I  think  run  for  120  days.    Q.  Voxa  months? 
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A.  Tee,  tit ;  and  if  I  am  allowed  to  tell  what 
became  of  it— 

"The  Court:  No;  - 1  just  asked  you  what  be- 
came of  it?  A.  It  was  given  back  to  Mr.  Bin- 
der. Q.  It  was  surrendered  before  it  spired, 
you  say?    A.  Yes.  sir. 

"Mr.  Irwin:  Well,  now,  tell  the  court  how 
it  came,  and  the  jury,  bow  it  came  to  be  sur- 
rendered, if  you  know?  A.  Well,  we  thought 
we  had  the  deal  on  hand  for  the  sale  of  tbA 

giant,  and  all  we  cared  for  was  Mr.  Binder's 
itereets,  controlling  interest,  and  Mr.  Thom- 
as came  back  from  his  trip  and  said  he  thought 
it  was  off,  which  was  the  fact.  The  deal  was 
oS.  tbe  contract  was  returned  to  Mr.  Binder. 
Mr.  Irwin:  Now,  when  the  plant  was  final- 
ly sold,  some  time  after  that,  did  you  make  an 
entire  new  deal  with  Mr.  Binder?  A.  That 
I>art  I  am  not  familiar  with.  Q.  Mr.  Thomas 
carried  that  out;  but  after  the  surrender  of 
his  stock  did  you  have  any  otiier  agreement 
or  understanding  in  any  way  with  Mr.  Binder, 
after  you  surrendered  his  option?  A.  We  had 
an  understanding  to  a  certain  extent,  but  no 
option.  Q.  And  at  tbe  time  you  surrendered 
this  option  did  you  have  Mr,  Monnig  in  view 
as  a  probable  purchaser?  A.  No,  sir;  he  came 
into  the  case  two  or  three  weeks  before  we 
sold  the  plant  to  him." 

Redirect  ezaminatioii  by  Mr.  Silver: 
"Q.  Mr.  Price,  about  what  time  was  that  op- 
tion surrendered  to  Mr.  Binder?     A.  Well,   I 
don't  exactly  know  the  date,  Mr.  Silver." 

Jacob  F.  Gmellch,  npon  examination  testi- 
fied as  follows: 

"By  Mr.  Silver:  Q.  Where  do  you  live.  Gov- 
ernor? A.  I  live  in  Jefferson  City.  Have  lived 
here  past  3  years. 

"Mr.  Silver:  Did  you  know  Frederick  H.  Bin- 
der in  his  lifetime?  A.  Yes,  sir.  Q.  You  knew 
him  for  several  years,  didn't  yon,  before  his 
death?  A.  Yes,  Ar;  I  knew  him  quite  a  num- 
ber of  years.  Q.  Did  you  ever  have  any  con- 
versation with  him— you  needn't  tell  what  was 
said  until  we  get  to  that — about  the  value  of  the 
Jefferson  City  waterworks  plant?  A.  Yes,  sir. 
Q.  About  how  long  before — how  long  ago  was 
It?    A.  Well,  that  nas  been  two  years. 

"Mr.  Silver:  Yes.  In  that  conversation  did 
he  communicate  or  state  to  you  tbe  value  of 
the  Jefferson  City  waterworks  plant?  *  *  * 
Well,  what  did  he  state  the  value  was?  A.  Mr. 
Binder  told  me  that  the  value  of  this  plant  was 
worth  abont  |300,000.  Q.  Where  was  that  stat- 
ed? Where  were  you  then?  A.  Right  in  tliil 
city." 

Cross-examination  t^  Mr.  Irwin: 

"Q.  You  have  known  Mr.  Binder  for  a  number 
of  years,  haven't  you?  A.  Yes,  sir;  I  have 
known  him  for  many  years.  *  *  *  Q.  Did  he 
go  on  to  ten  you  how  be  fixed  that  value?  A. 
Well,  I  couldn't  explain  it,  unless  1  made  the 
explanation  that  I  intimated.  *  *  *  Q.  Did 
be  say  anytliing  about  the  franchise?  A.  Why, 
yes.  Q.  Bow  much  did  he  say  he  was  valuing 
that  at?  A.  Well,  he  didn't  talk  about  the 
Tslue  of  the  franchise.  Q.  He  didn't  talk  about 
tbe  value?  A.  No,  sir.  If  I  may  be  permit- 
ted— 

"Mr.  Silver:  I  have  no  objection  to  the  Gov- 
ernor stating  what  he  wants  to  about  it. 

"Tbe  Witness:  If  you  will  permit  me  to  say 
to— 

"Mr.  Silver:   Yes,  sir. 

"The  Witness:  You  see,  we  have  had  trouble 
In  Boonville  about  waterworks.  Mr.  Binder 
has  always  been  very  kind  to  Boonville  people — 
always — he  has  come  up  there  at  his  own  ex- 
nense,  and  has  helped  them  out  and  suggested. 
The  franchise  had  run  out,  tbe  plant  was  run 
down,  and  the  city  wanted  to  build  new  water- 
works, or  wanted  to  purchase  that  waterworks, 
and  seemingly  the  dty— that  they  were  asking 
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come  about  talking  values. 

"Mr.  Silver:  And  you  got  to  talking  to  Mr. 
Binder  about  the  value  of  waterworks?  A. 
About  values;  yes,  sir.  Ours,  of  course,  is  a 
small  city,  and  nothing  in  comparison.  That 
was  the  way  we  got  at  it  Q.  And  -that  led 
up  to  ther  conversation  in  which  he  made  this 
statement?  A.  Yea,  sir;  that  is  just  the  way 
it  happened." 

George  W.  Wagner,  recalled,  and  on  croBs- 
examlnatlon,  testified: 

"Q.  Did  you  attend  tbe  meeting  held  in  Jan- 
uary. 1911,  just  before  the  stock  was  sold? 
A.  Tes ;  I  went  up  there  and  attended  the  meet- 
ing. Q.  There '  present  at  the  meeting?  A.  I 
was  present,  but  not—  Q.  Heard  the  financial 
statement  read?  A.  Yes,  sir. .  Q.  Did  yon  ever 
go  up  there  and  examine  the  books  at  any  time? 
A.  No,  sir.  I  went  up  there  to  look  over  them, 
as  I  stated  yesterday,  the  book— I  did,  and  Mr. 
Binder  told  me  the  by-laws  were  scattered  all 
through  the  books.  Q.  You  found  that  was 
true,  didn't  you?  A.  No,  sir;  I  found  that  the 
by-laws  are  all  on  one  page,  and  they  are  on  the 
page  directly  opposite  that  statement  of  Mr. 
Binder's,  where  he  says  the  plant  was  worth 
$287,000.  Q.  When  did  you  read  it?  A.  I 
found  that  after  the  court  mandamus  gave  me 
the  right." 

The  respondent  then  Introduced  the  rec- 
ords of  the  meetings  of  the  board  of  direc- 
tors o'f  the  Water  Company,  dated  January 
9,  1911,  and  July  22, 1911.  Here  the  respond- 
ent rested  her  case. 

The  reason,  before  stated,  for  setting  out 
so  much  of  the  evidence  for  the  respondent, 
does  not  require  that  we  should  set  forth 
that  of  the  appellants,  further  than  to  state 
that  the  testimony  of  Mr.  Thomas  fully  and 
squarely  contradicted  that  of  the  respond- 
ent  regarding  the  charges  of  fraud  and  de- 
ception made  In  tbe  petition  (except  as  will 
be  noted  In  the  coarse  of  the  opinion),  and 
tended  to  prove  the  allegations  of  the  sep- 
arate answers  of  the  appellants,  and  that  of 
Mr.  Dallmeyer,  which  tended  to  show  that 
the  stock  of  the  Water  Company  was  not 
worth  more  than  $80  per  share,  that  the 
plant  had  grown  in  magnitude  with  the 
growth  of  the  city,  that  the  stock  of  respond- 
ent was  deposited  In  his  bank  for  the  pur- 
pose of  delivery  to  Mr.  Monnlg  upon  the 
payment  of  the  purchase  price,  according  to 
the  terms  of  the  following  receipt: 

"Jefferson  City,  Mo.,  May  23,  1911. 

"For  and  in  consideration  of  the  sum  of  one 
($1.00)  dollar  to  me  in  hand  paid  by  Mrs.  Lena 
Wagner,  the  receipt  of  which  is  hereby  acknowl- 
edged, I  agree  to  hold  in  escrow  certificate  No. 
49  for  167  shares  of  stock  in  tbe  Jefferson  City 
Waterworks  Company,  which  certificate  is  now 
in  the  name  of  Mrs.  Lena  Wagner,  and  was 
this  day  received  by  me  from  tbe  said  Mrs.  I^ena 
Wagner,  to  be  delivered  to  Thomas  &  Price, 
agents,  when  paid  for  under  the  terms  of  the  op- 
tion attached  thereto  and  given  to  the  said 
Thomas  &  Price  on  May  13,  1911.  Said  cer- 
tificate of  stock  to  be  returned  to  Mrs.  Lena 
Wagner  if  not  taken  up  and  paid  for  as  i)er  the 
terms  of  tbe  option  within  the  option  period.  I 
agree,  in  the  event  this  stock  is  taken  up  under 
the  option,  to  collect  for  the  same  as  per  tbe 
terms  of  the  option,  and  to  deposit  the  amount 
in  full  in  the  ExchanKe  Bank  of  Jefferson  City, 
Mo.,  to  the  credit  of  Mrs.  licna  Wagner,  and 
to  promptly  notify  the  said  Lena  Wagner  that 
the  stock  has  been  taken  up  and  the  money  do- 
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posited  to  her  credit.     Deliver  on  paTment  of 
$76.00  per  share. 
"Signed  this  23d  day  of  May,  1911. 

"W.  A.  Dallmeyer." 

The  witness  furtber  testified  as  to  the 
date  of  the  construction  of  the  plant,  the 
character  of  the  material  wlilch  entered  into 
Its  construction.  Its  size  and  magnitude,  what 
it  consisted  of,  the  liind  and' capacity  of  the 
engines,  mains,  etc.;  also  regarding  the  is- 
suance of  the  bonds  of  the  company,  etc. 

Various  annual  reports,  showing  the  earn- 
ings, expenses,  and  financial  condition,  were 
also  introduced  in  evldeuce. 

Thereupon  the  plaintiff,  in  rebuttal,  recall- 
ed George  W.  Wagner,  who  testified  as  fol- 
lows: 

"By  Mr.  Silver:  Q.  Mr.  Wagner,  you  heard 
Mr.  Thomas'  statement  to  the  effect  that  Mr. 
Binder  told  bim  that  shortly  before  the  concla- 
sion  of  the  sale  of  your  mother's  stoclc  that  he 
(Binder)  met  yon  on  the  street  and  told  you  that 
the  deal  was  off — gave  you  to  understand  he  was 
out  of  it?  A.  Tes,  sir;  I  heard  it  Q.  Now, 
state  If  that  is  true,  or  not— whether  Mr.  Bin- 
der ever  made  any  such  a  statement  as  that  A. 
He  positively  said  nothing  of  that  kind  to  me." 

Appellants  offered  separate  demurrers  and 
a  Joint  demurrer  to  the  evidence,  which  were 
by  the  court  overruled.  The  court  gave  six 
instructions  for  the  respondent  and  seven  for 
the  appellants,  and  refused  to  give  throe  in- 
structions requested  by  the  latter. 

Instruction  1,  given  for  the  respondent,  told 
the  jury  that  if  they  found  and  believed  from 
the  evidence,  nrst,  that  on  or  prior  to  May 
'25,  1911,  respondent  was  the  owner  of  167 
shares  of  stock;  second,  that  prior  to  said 
time  Thomas  and  Binder  formed  a  conspiracy 
— that  is,  an  agreement  to  act  in  concert  and 
with  a  common  design  and  purpose — to  in- 
duce and  cause  plaintiff  to  sell  her  167  shares 
at  a  price  below  their  real  woith  and  value ; 
third,  that  in  carrying  out  and  executing 
said  conspiracy  and  plan  Thomas  and  Bin- 
der, or  either  of  them,  did  knowingly,  falsely, 
and  fraudulcmtly  state  to  her  or  her  agent 
tliat  Binder  was  willing  and  had  agreed  to 
&eU  his  stock  at  $80  a  share,  that  if  she  sold 
her  stock  at  $80  a  share  she  would  receive 
the  same  price  for  her  minority  stock  that 
Binder  would  receive  for  his  majority  stock, 
and  for  which  he  was  wUllng  to  sell  his 
stock,  and  that  the  deal  for  the  sale  of  Bin- 
der's stock  was  being  closed  at  $80  a  share; 
fourth,  that  in  furtherance  of  said  alleged 
conspiracy,  and  in  aid  of  its  alleged  plan 
and  purpose,  Binder  and  Thomas  prepared 
the  Binder  option  (describing  it) ;  fifth,  that 
the  Binder  option  was  not  executed  in  good 
faith  and  as  a  genuine  document,  but  was  a 
pretended  one,  and  was  made  by  Binder,  with 
the  sanction  and  concurrence  of  Thomas, 
for  the  purpose  of  having  the  same  exhibited 
to  respondent  or  her  agent,  and  to  thereby 
fraudulently  mislead  and  deceive  her,  by 
causing  her  to  erroneously  believe  that  Bin- 
der was-  willing  and  had  agreed  to  sell  his 
majority  stock  at  $80  a  share,  and  to  thereby 
influence  and  induce  her  to  sell  and  dispose 


of  ber  stock  at  the  same  price;  sixtli,  and 
that  respondent,  being  ignorant  of  the  real 
value  of  her  stock,  "and  relying  on  the  truth 
and  accuracy  of  the  aforesaid  statements 
and  representations,  so  falsely  and  fraudu- 
lently made  (If  Mich  was  the  case)  and  on 
the  genuineness  and  good  faith  of  the  Bhi- 
der  option,  and  being  directly  infiuenced  and 
induced  thereby,  executed  the  option  for  the 
sale  of  her  stock,  and  sold  her  stock  at  fSO 
a  share,  and  was  thereby  damaged  and  in- 
jured in  the  sale  of  hor  stock — then  they 
would  find  for  her  and  assess  her  damages 
at  such  sum  (not  to  exceed  the  sum  of  $9,- 
352  prayed  for  in  the  petition)  as  would  fair- 
ly compensate  her  for  the  pecuniary  loss  (if 
any)  she  suffered,  and  naturally  and  direct- 
ly caused  by  the  alleged  false  and  fraudn- 
lent  representations  and  alleged  frauduent 
acts  and  conduct  of  the  defendants,  and  that 
in  arriving  at  respondent's  damages  the  jo- 
ror&'  should  take  into  consideration  tlie  dif- 
ference between  the  reasonable  value  of  her 
stock  at  the  time  she  parted  with  it  and  the 
price  or  money  value  she  received  for  it 

Bespondent's  instruction  No.  2  was  to  the 
effect  that  before  she  could  recover  she  must 
satisfy  the  jury,  by  the  greater  weight  of 
the  credible  evidence,  that  the  alleged  false 
representations  and  fraudulent  acts  of  Thom- 
as' and  Binder,  on  which  she  founds  her  right 
of  recovery,  and  referred  to  in  instruction 
No.  1,  were  material  ones — that  is,  had  sub- 
stantial bearing  and  influence  on  the  matter 
of  the  sale  and  disposition  of  her  stock ;  that 
she  believed  said  alleged  representations  of 
Thomas  and  Binder  to  have  tieen  true,  and 
their  said  alleged  acts  and  conduct  to  have 
been  genuine  ones,  and  to  hare  been  done 
by  them  sincerely  and  in  good  faith;  that 
respondent's  reliance  on  them  (if  such  was 
the  case)  was  the  act  of.  an  ordinarily  pru- 
dent person,  and  that  said  alleged  represen- 
tations, acts,  and  conduct  directly  influenced 
ber  in  her  action  in  selling  or  disposing  of 
her  stock,  and  induced  her  so  to  do. 

Respondent's  instruction  Na  3  told  the 
jury  that  the  evidence  as  to  the  value  of  the 
property  and  assets  of  the  company  (together 
with  all  the  other  evidence  and  circumstanc- 
es in  evidence  relating  to  the  value  of  the 
stock)  should  be  taken  into  consideration  in 
arriving  at  the  value  of  her  sto<^  when  she 
disposed  of  it 

Respondent's  instruction  4  covers  the 
questions  of  weight  of  evidence  and  credibil- 
ity of  the  testimony.  By  No.  6  the  Jury  were 
instructed  tliat  "to  establish  fraud  it  is  not 
necessary  to  prove  the  same  by  direct  <^ 
positive  evidence,  but  the  some  may  be 
shown  infereutlally ;  tluit  is,  by  facts  and 
circumstances  tending  to  show  the  same." 
No.  6  is  as  to  the  authority  of  nine  or  more 
jurors  to  return  a  verdict 

Appellant's  refused  instruction  H  told  the 
Jury  that  the  Binder  option  only  purported 
be  the  price  for  which  Binder  was  ready 
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that  time  and  willing  to  sell  bis  stock,  and 
that,  although  It  was  relied  upon  by  plaintiff, 
it  did  not  constitute  a  false  and  fraudulent 
representation,  upon  which  a  recovery  could 
be  had. 

Appellants*  refused  Instruction  I  told  the 
jury  that  there  Is  no  evidence  that  Iliomas 
had  any  greater  knowledge  of  the  value  of 
respondent's  stock  than  that  possessed  by 
her  and  her  agent,  and  there  Is  no  evidence 
that  at  the  time  Thomas  obtained  her  option 
he  occupied  a  position  of  trust  or  confidence 
toward  her,  and  that  she  and  her  agent  had 
no  right  to  rely  upon  any  opinions  expressed 
by  Thomas  as  to  the  value  of  the  stock,  and 
that  any  such  opinion,  If  expressed  to  her, 
does  not  constitute  such  fraudulent  repre- 
sentations, even  If  untrue,  as  will  authorize 
a  recovery. 

Appellant's  refused  Instruction  3  told  the 
Jury  that  the  statements  of  Binder  and 
Tliomas  to  respondent's  agent  as  to  the  value 
of  her  stock  were  mere  matters  of  opinion, 
and  win  not  authorize  a  recovery. 

W.  M.  Williams,  of  Boonville,  and  W.  O. 
Irwin  and  Pope  &  Lohman,  all  of  Jefferson 
City,  for  appellants.  A.  T.  Dumm,  of  Jef- 
ferson City,  for  respondent. 

WOODSON,  J.  (after  stating  the  facU  as 
above).  [1]  I.  We  will  first  dispose  of  the  con- 
tention of  counsel  for  the  appellants  to  the 
effect  that  the  petition  does  not  state  facts 
sofiiclent  to  constitute  a  cause  of  action. 
The  character  of  this  contention  Is  such  that 
It  demands  a  careful  consideration  of  the 
petition.  By  reading  those  portions  of  the 
petition  before  set  out,  it  will  be  seen  that 
It  alleges  that  the  respondent  was  on  and 
prior  to  the  13th  day  of  May,  1911,  the  owner 
of  167  shares  of  the  capital  stock  of  the  Wa- 
ter Company,  the  total  number  of  which  was 
1,000,  and  of  the  par  value  of  $100  each,  but 
actually  worth  $136  per  share,  all  of  which 
the  appellants  well  knew ;  that  prior  to  said 
date  the  appellants  conspired  and  confederat- 
ed together  for  the  purpose  of  defrauding 
ber  out  of  a  large  part  of  th^  value;  that 
by  false  and  fraudulent  representations, 
knowingly  made  by  appellants  to  respondent 
as  to  the  true  value  of  her  said  stock,  they 
Induced  and  caused  her  to  sign  the  option 
contract,  or  author!^,  dated  May  13,  1911, 
to  sedl  her  stock  for  80  per  cent,  of  its  par 
value,  less  6  per  cent  commission  for  sell- 
ing the  same;  that  respondent  had  no  knowl- 
edge of  said  conspiracy,  and  was  Ignorant 
of  the  falsity  of  said  representations;  that 
Tbomas  and  Binder  had  full  knowledge  of 
tbie  true  value  of  respondent's  stock,  and  that 
she  bad  practically  no  knowledge  of  the 
same;  that  said  false  and  fraudulent  repre- 
sentations were  made  by  the  appellants  with 
tbe  intention  and  belief  that  she  would  rely 
upon  them  as  being  true  and  that  she  would 
act  upon  them  as  being  such;  that  she  did 
believe  said  false  representationB  to  be  true* 


and  acted  upon  them  by  executing  said  op- 
tion contract  of  May  13,  1911;  and  that  by 
reason  of  said  conspiracy,  false  representa- 
tions, and  sale  of  her  said  stock  by  Thomas, 
under  said  contract,  she  was  damaged  In  the 
sum  of  $9,352.  These  allegations  of  fact,  un- 
der the  law  of  this  state,  clearly  state  a 
cause  of  action  against  the  appellant  of 
fraud  and  deception,  the  test-books  and  ad- 
Judged  cases  require  to  be  alleged  in  order 
to  state  a  good  cause  of  action  of  this  char- 
acter. This  Is  elementary  and  needs  the 
citation  of  no  authority  to  support  It  We 
are  therefore  of  the  opinion  that  the  peti- 
tion states  a  good  cause  of  action  against  the 
appellants. 

[2]  II.  Counsel  for  appellants  next  insist 
that  there  is  a  departure  between  tbe  peti- 
tion and  the  proof.  In  the  consideration  of 
this  insistence  the  allegations  of  the  peti- 
tion, as  previously  considered,  should  be 
borne  in  mind,  and  careful  attention  given 
to  'the  evidence  Introduced  regarding  the 
charges  of  fraud  and  deception — all  the  other 
facts  being  practically  undisputed.  In  brief, 
tbe  respondent's  evidence  tended  to  show 
that  Frederick  H.  Binder  was  the  owner  of 
more  than  two-thirds  of  the  capital  stock  of 
the  Water  Company ;  that  be  had  construct- 
ed and  operated  the  plant  from  tbe  time  of 
Its  construction  to  the  date  of  the  sale,  May 
24,  1911,  and  also  that  he  was  thoroughly 
conversant  with  the  value  of  tbe  plant ;  that 
respondent  was  the  owner  of  167  shares  of 
the  capital  stock  of  tbe  company,  and  that 
the  total  number  of  the  shares  of  the  stock 
was  1,000,  of  the  par  value  of  $100  each, 
but  their  actual  value  was  $136  or  more  per 
share;  that  appellants  conspired  and  con- 
federated together  for  the  purpose  of  cheat- 
ing and  defrauding  the  respondent  out  of  a 
large  sum  of  money,  to  wit,  $0,352,  by  fraud- 
ulently Inducing  her  to  seU  her  stock  for 
$80  per  share,  less  6  per  cent  commission; 
that  the  appellants  weU  knew  the  true  value 
of  said  stock  and  respondent  a  widow  with- 
out business  experience,  was  wholly  Ignorant 
of  its  real  value;  that  in  pursuance  of  that 
fraudulent  design  Frederick  H.  Binder,  one 
of  the  original  defendants,  executed  to  Thom- 
as, as  his  agent,  a  written  contract  dated 
March  24,  1911,  authorizing  the  latter  to 
sell  tbe  stock  of  the  former,  709  shares,  at 
$80  per  share,  less  5  per  cent,  commission, 
and  had  Thomas  to  deposit  the  same  in  the 
hands  of  O.  6.  Burd),  cashier  of  the  First 
National  Bank  of  Jefferson  City,  with  In- 
structions to  show  It  to  respondent  or  her 
agent,  and  to  one  W.  J.  Edwards,  who  owned 
other  shares  of  said  stock,  for  tbe  purpose 
of  making  them  believe  that  the  stock  was 
worth  only  $80  per  share,  less  5  per  cent 
commission,  and  that  he  had  authorized 
Thomas  to  sell  his  stock  at  that  price,  which 
was  not  true;  that,  some  time  after  said 
Binder  contract  had  been  placed  in  tbe  hands 
of  Burcb,  Thomas,  in  furtherance  of  said 
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coD^lracy,  approadied  a  son  of  the  respond- 
ent and  asked  Urn  tf  she  would  sell  her  Wa- 
ter Company  stock,  and  said  he  wanted  an 
option  to  sell  it  for  $60  per  share,  less  5 
Iter  cent  commission  for  selling  it  for  her, 
and  stated  that  was  all  it  was  worth,  and 
requested  him  to  see  his  mother,  which  he 
did,  but  she  declined  to  sell  at  that  price, 
and  she  so  notified  Thomas  through  Oeorge 
W.  Wagner,  another  son  and  her  agent. 

The  relations  between  the  Wagners  and 
Binder  had  been  intimate,  and  the  latter,  at 
various  times  prior  to  the  year  1911,  request- 
ed the  respondent  to  give  him  the  first  chance 
to  purchase  her  stock,  if  she  should  ever  de- 
sire to  sell  the  same ;  that,  shortly  after  the 
respondent  declined  to  authorize  Thomas  to 
sell  her  stock  at  $60  per  share,  George  W. 
Wagner,  the  agent  of  respondent.  In  pursu- 
ance to  said  requests,  went  to  see  Binder  re- 
garding said  proposed  sale,  to  inquire  of  him 
the  real  value  of  the  stock  of  the  company. 
In  reply  to  his  Inquiry,  Binder  stated  to  him 
that  respondent's  stock  was  not  worth  more 
than  $60  per  share,  less  the  commission. 
Some  time  after  said  conversation  between 
Wagner  and  Binder  regarding  the  value  of 
the  stock  took  place,  Thomas  again  approach- 
ed George  W.  Wagner,  respondent's  agent, 
and  wanted  him  to  see  bis  mother  and  as- 
certain if  she  would  authorize  him  to  sell 
her  stock  at  $80  per  share,  less  6  per  cent, 
commission,  and  insisted  upon  an  early  an- 
swer, within  a  few  hours.  That  proposition 
was  laid  before  the  respondent  by  her  said 
agent.  Respondent  again  declined  to  author- 
ize the  sale  until  her  agent,  George  W.  Wag- 
ner, could  see  and  consult  with  Mr.  Binder. 
Oeorge  again  went  to  see  Binder  regarding 
the  advisability  of  authorizing  Thomas  to  sell 
the  stock  at  that  price:  At  that  time  Binder 
visited  the  plant  with  Wagner,  and  went  into 
the  whole  matter  in  detail,  stating  the  char- 
acter of  the  plant,  its  costs  and  dimensions, 
or  magnitude,  earning  capacity,  and  its  oper- 
ating expenses,  as  well  as  the  extension  of 
mains  and  the  cost  thereof,  also  the  small- 
ness  of  the  net  profits  and  dividends,  and 
finally  told  him  that  the  stock  was  not  worth 
$80  a  share,  and  that  he  had  authorized 
Thomas  to  sell  his  stock  at  the  same  price. 

In  the  meantime,  Wagner  and  Edwards  had 
gone  to  the  First  National  Bank  and  inspect- 
ed the  Binder  optional  contract  left  there  by 
Thomas,  for  the  sale  of  his  stock  at  $80  per 
share,  less  the  commission.  Proceeding,  Bind- 
er, In  strong  language,  advised  Wagner  to  sell 
respondent's  stock,  and  stated  it  was  not  worth 
$80  per  share,  and  that  she  would  never  have 
another  owortnnlty  to  sell  It  so  advantageous- 
ly. After  several  other  conversations  of  like 
diaracter  had  with  Thomas  rej^ardlng  the 
matter,  respondent  signed  the  option  herein- 
before copied,  but  it  was  not  delivered  until 
the  16th  of  May.  The  Binder  option  was 
dated  March  24,  Idll,  and  was  to  run  for  120 
days,  and  that  of  respondent  was  dated  May 
IS,  1911,  tbong^  not  delivered  until  the  lOtb, 


and  had  70  days  to  mn,  each  of  which  anthor- 
tzed  Thomas  to  sell  their  respective  shares 
of  stock  at  $80  per  share,  less  5  per  cent,  com- 
mission. The  negotiations  between  Thomas 
and  Monnlg,  for  the  sale  of  the  stock  to  the 
latter,  began  2  or  3  weeks  before  the  sale  was 
completed.  On  May  19  or  20,  1911,  4  or  5 
days  before  the  sale  was  consummated,  which 
was  on  May  24th  of  the  same  year,  Thomas 
surrendered  to  Binder  Ills  stock;  and  up- 
on the  completion  of  the  sale  Thomas  paid 
to  Binder  $95,000  for  his  stock— $134  and  a 
fraction  per  share,  and  charged  ti<m  no  com- 
mission for  making  the  sale,  which  at  6  per 
cent  would  have  been  $4,750,  but  he  did 
charge  respondent  the  5  per  cent,  commission. 

The  evidence  also  tended  to  show  that  the 
representations  made  by  Binder  and  Thomas 
to  respondent's  agent  were  false,  and  made 
for  the  purpose  of  deceiving  her  as  to  the  real 
value  of  stock,  which  they  well  knew,  and 
which  she  did  not  know,  and  thereby  Indu«e 
her  to  sell  It  for  much  less  than  it  was  actu- 
ally worth.  The  evidence  also  tended  to  show 
that  respondent  and  her  agent  believed  said 
false  representations  to  be  true,  and  for  that 
reason  authorized  O^omas  to  sell  the  stock 
for  $80  per  share,  less  the  commission,  which 
was  deducted  from  the  purchase  prices  The 
evidence  also  tended  to  show  that  respondent 
was  damaged  in  the  sum  sued  for. 

This  brief  statement  of  what  the  evidence 
tends  to  prove  is  fully  supported  and  am- 
plified by  the  evidence  heretofore  art  out 
in  the  statement  of  the  case;  and  by  com- 
paring this  statement  and  that  evidence 
with  the  allegatioas  of  the  petitioD,  it  will  be 
readily  seen  that  they  are  in  full  accord  with 
each  other,  and  that  there  is  no  variance  be- 
tween them  and  the  petition,  much  less  a  to- 
tal departure.  We  therefore  rule  this  insist- 
ence against  the  appellants. 

[3]  III.  The  next  contention  by  counsel  for 
appellants,  if  I  correctly  understand  their 
position,  is  that  two  suits  should  have  been 
brought  by  respondent  in  order  to  have  re- 
dressed her  alleged  injury,  nam^,  one 
against  Thomas  and  Binder  for  fraudulently 
Inducing  her  to  sell  her  167  shares  of  stock 
for  less  than  it  was  worth,  and  one  against 
Binder  alone  for  an  accounting  for  her  pro- 
portional part  of  the  proceeds  of  the  sale  of 
the  350  shares  of  treasury  stock  mentioned 
in  the  evidence  and  sold  by  him  to  Monnig. 
There  is  no  merit  in  this  contention,  for  the 
reason  that,  if  I  ccMrectly  understand  the  ev- 
idence, that  350  shares  of  stock  were  in 
fact  never  issued  or  disposed  of  until  it  was 
Issued  and  sold  to  Mr.  Monnig  on  May  24. 
1911,  and  if  not  Issued,  then  it  in  fact  liad  no 
existence  at  the  date  of  the  sale ;  but,  be  tliat 
as  It  nmy,  it  is  perfectly  clear  ttiat  if  it  was 
Issued  as  a  matter  of  fBct,  then  at  the  date 
of  the  sale  it  was  in  the  hands  of  the  treasur- 
er of  the  company  as  treasury  stot^,  and  held 
as  a  part  of  the  assets  of  the  company,  and 
could  not  have  been  sold  to  anyone,  on' 
the  resolution  o<  the  hoard  of  directors 
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Jane  27,  1908,  authorizing  Its  Issuance,  pre- 
scribing the  purposes  for  which  it  should  be 
used,  and  prohibiting  it  from  being  transfer- 
red until  sold  by  an  order  of  the  board  of 
directors. 

This  record  fails  to  show  that  any  such 
order  was  ever  made,  but  it  does  show  that 
they  were  never  sold  or  transferred  until 
they  were  sold  and  transferred  to  Monnig, 
along  with  all  of  the  other  stock  of  the  com- 
pany, on  May  24,  1911.  The  record  also 
shows  that  Binder  and  Thomas,  at  the  time 
of  the  transfer  of  the  stock  to  Monnig,  en- 
deavored to  induce  him  to  accept  the  stock 
Just  as  It  stood  on  the  books  of  the  company 
at  the  date  of  sale,  namely,  the  1,000  shares, 
which  had  been  previously  issued  and  trans- 
ferred to  others,  should  be  transferred  to  him, 
and  the  350  shares  of  treasury  stock  still  In 
the  treasury  should  pass  to  him  as  such 
treasury  stock.  This  ne  declined  to  do,  stat- 
ing tliat  be  had  heard  nothing  about  treas- 
ury stock,  and  stated  that  his  contract  for 
the  purchase  of  the  stock  was  for  1,350 
shares  of  stock ;  and  thereupon  the  entire  1,- 
350  shares  were  issued  to  him,  as  shown  by 
the  evidence,  less  the  6  shares  owned  by  Cox, 
which  could  not  be  procured.  From  this  evi- 
dence it  clearly  appears  that  Binder,  Thom- 
as, Wagner,  Edwards,  and  Dallmeyer  all  un- 
derstood and  believed  that  said  treasury 
stock  bad  no  legal  existence,  but  belonged 
to  and  was  held  by  the  company  in  its  treas- 
ury as  assets  of  the  company,  just  as  any 
other  of  its  assets  were  held,  and  that  tbe 
sale  of  the  lawfully  Issued  stock  carried  with 
it  all  of  the  assets  of  the  company,  inclndlng 
this  treasury  stock,  in  the  same  manner  that 
it  carried  all  the  other  assets  of  the  com- 
pany. 

Moreover,  under  section  1727,  R.  S.  1909, 
tbere  is  in  this  state  but  one  form  of  action 
for  the  enforcement  or  protection  of  private 
rights  and  to  redress  or  prevent  private 
wrongs,  and  section  1794,  R.  S.  1909,  pro- 
vides that  the  petition  shall  contain  a  plain 
and  concise  statement  of  the  facts  constitut- 
ing the  cause  of  action,  without  unnecessary 
repetition.  The  first  statute  contemplates 
tbe  bringing  of  bat  one  suit  for  tbe  protec- 
tion of  private  rights,  or  to  redress  private 
wrongs ;  and  the  second  section  contemplates 
and  provides  that  all  of  the  facts  constitut- 
ing the  cause  of  action,  which  Is  to  protect 
private  rights  or  to  redress  private  wrongs, 
■ball  be  plainly  and  concisely  stated  in  the 
petition  in  that  one  suit  If  we  now  look  at 
tbe  facts  of  this  case,  it  will  be  seen  that 
tbe  appellants  at  the  same  time  and  by  the 
jsame  acts  and  representations  Induced  the 
respondent  to  sell  and  part  with  all  of  her 
Interest  in  the  Water  Company,  which  was 
represented  by  her  167  shares  of  stock,  which 
of  coarse  included  her  proportional  part  of 
said  treasury  stock. 

[4]  It  Is  wholly  immaterial  to  the  appel- 
lants and  the  respondent  which  her  damage 
£rew  out  of,  tbe  sale  of  the  one  class  of  stock 


or  both,  for  the  reason  that  ber  damage, 
from  whichever  source  it  arose,  was  caused 
by  one  and  the  same  acts  of  the  appellants, 
and  In  no  event  could  they  be  Injured  by  su- 
ing for  all  of  the  damage  in  one  suit  Be- 
sides that,  said  section  1794  contemplates 
that,  where  one  brings  a  suit  for  'damages 
against  another,  he  shall  ask  judgment  in  the 
same  suit  for  all  the  damages  he  has  sus- 
tained by  reason  of  the  wrongful  acts  com- 
plained of,  and  if  he  falls  to  so  do  he  will 
be  forever  barred  from  suing  for  the  remain- 
der in  a  subsequent  suit  In  other  words, 
one  cannot  split  up  his  cause  of  action.  This 
contention  is  also  decided  against  appellants. 

[6]  IV.  Ck>un3el  for  appellants  insist  that 
tbe  acts  of  Thomas  and  Binder,  and  their 
representations  made  to  respondent  as  to 
the  value  of  her  stock,  were  but  expressions 
of  opinions,  and  consequently  they  did  not  con- 
stitute actionable  fraud,  and  that  tbe  court 
should  have  so  instructed  tbe  Jury.  That  In- 
sistence is  untenable.  Tbe  evidence  for  tbe 
respondent  tended  to  show  that  tbe  appellants 
made  tbe  representations,  not  as  expressions 
of  opinion  as  to  the  value  of  tbe  stock,  but 
tbey  were  statements  of  material  facts  in 
the  case,  which  tbey  knew  to  be  untrue,  and 
that  they  had  Binder  execute  and  exhibit  to 
respondent's  agent  the  optional  contract  men- 
tioned in  tbe  evidence,  authorizing  Thomas 
to  sell  bis  stock  for  $80  per  share,  less  5  per 
cent  commission,  and  thereby  adding  addi- 
tional weight  and  credence  to  their  said 
fraudulent  representations,  for  tbe  purpose 
of  more  completely  deceiving  her  as  to  the 
real  value  of  the  stock,  with  no  intention  on 
tbe  part  of  Binder  and  Thomas  that  tbe  for- 
mer should  sell  his  stock  at  that  price. 

Moreover,  Thomas,  in  that  connection,  tes- 
tified that,  after  bis  prospective  deal  with 
some  Eastern  parties  for  the  sale  of  tbe 
stock  bad  failed,  he  took  tbe  matter  up  with 
Mr.  Monnig,  and  had  been  negotiating  with 
him  for  two  or  three  weeks  before  he  finally 
consummated  the  sale  to  him ;  that  it  was 
during  those  two  or  three  weeks  that  he 
approached  the  respondent's  agent  tbe  second 
time  and  solicited  and  procured  her  option 
to  sell  ber  stock  for  $80  per  share,  less  tbe 
5  per  cent  commission,  and  that  after  pro- 
curing her  option  and  that  of  Mr.  Edwards, 
which  was  on  May  16,  1911,  Mr.  Thomas  sur- 
rendered to  Mr.  Binder  his  option  on  May 
19th  or  20th,  only  four  or  five  days  before 
the  sale  was  made  to  Monnig,  which  was  on 
May  24,  1911 ;  and  that  between  May  20  and 
24,  1911,  Mr.  Thomas  again  went  to  Mr. 
Binder  and  made  another — an  oral — agree- 
ment with  him,  by  which  be  was  to  sell  bis 
stock  for  him  at  a  fraction  over  $134  per 
share,  wlthoat  commission. 

The  Jury  might  well  have  inferred  from 
that  testimony  that  Binder's  option  was  not 
executed  in  good  faith,  but  was  given  as  a 
basis  of  the  fraudulent  representations  made 
by  him  and  Thomas  to  the  respondent ;  and 
especially  tbe  Jury  might  have  so  inferred 
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when  the  record  shows  that  the  deal  to  Mon- 
nlg  was  practically  completed  at  a  price  of 
$136  per  share,  when  Thomas  surrendered 
to  Binder  his  optional  contract  to  sell  his 
stock  for  $80  per  share.  If  that  was  true, 
how  could  Thomas  sell  and  deliver  to  Mon- 
nlg  the  1,000  shares  after  releasing  the  709 
shares  belonging  to  Binder? 

Again,  if  Thomas  was  not  acting  as  the 
agent  of  respondent,  Binder,  and  others  in 
the  sale  of  the  stock,  but  was  purchasing 
it  for  himself  for  $80  per  share  and  reselling 
it  to  Monnig  for  $136  per  share,  which  he 
contends  was  the  case,  why  did  he  then 
voluntarily  surrender  the  Binder  stock,  just 
on  the  very  threshold  of  the  completion  of 
the  sale,  long  before  his  written  option  had 
expired,  and  then  within  a  day  or  so  there- 
after enter  Into  an  oral  agreement  with  Bind- 
er to  pay  him  a  fraction  over  $134  per  share 
without  commission,  and  thereby  •  lose  his 
profit  of  more  than  $41,000  on  the  Binder 
stock  alone?  Not  only  that,  but,  had  Binder 
declined  to  have  entered  Into  said  oral  agree- 
ment with  Thomas,  the  sale  to  Monnig  would 
have  fallen  through,  for  his  contract  was 
for  the  purchase  of  the  entire  stock  of  the 
company,  and  not  simply  the  minority  shares 
owned  by  Edwards  and  the  respondent, 
which  were  less  than  one-third  of  the  whole. 
In  that  event  Thomas  would  have  lost  bis 
entire  profits  or  commissions,  as  the  case 
may  have  been. 

[S]  While  this  court  has  no  authority  to 
weigh  the  evidence,  yet  It  is  our  duty  to  de- 
dde  whether  there  was  sufflclent  evidence 
introduced  to  make  a  case  for  the  jury ;  and 
when  we  consider  all  of  the  evidence  in  the 
case,  and  the  various  inferences  the  jury 
was  warranted  in  drawing  therefrom,  we  are 
clearly  of  the  opinion  that  the  question  of 
fraud  was  properly  submitted  to  the  jury, 
and  the  Jury  having  found  that  said  state- 
ments of  Binder  and  Thomas  were  not  mere 
expressions  of  opinions,  but  statements  of 
material  facts  In  the  case,  of  which  they  had 
full  knowledge,  and  being  false  and  fraud- 
ulent, as  the  jury  found,  they  were  action- 
able. Kendrick  v.  Ryus,  225  Mo.  150,  loc. 
dt.  166,  123  S.  W.  037,  135  Am.  St.  Rep.  685 ; 
Judd  V.  Walker,  215  Mo.  812,  loc.  dt  324, 
885,  114  S.  W.  979 ;  Sawyer  v.  Walker,  204 
Mo.  133,  102  S.  W.  544;  Bank  v.  Byers,  189 
Mo.  627,  loc.  dt.  652,  41  S.  W.  826;  Dulaney 
V.  Rogers,  64  Mo.  201,  loc.  dt  204;  Hard- 
wood Lumber  Co.  v.  Dent  121  Mo.  App.  108, 
loG  dt  118,  114,  98  S.  W.  814;  20  Oyc.  pp. 
12, 17, 18 ;  14  Am.  &  Bng.  Bncy.  Law  (2d  Ed.) 
28 ;  Bigelow  on  Law  of  Fraud,  p.  446 ;  Kerr 
on  Fraud  and  Mistake,  pp.  53,  91,  12. 

[7]  V.  Counsel  for  appellants  also  contend 
that:  "The  evidence,  considered  all  together, 
falls  to  make  plaintiff's  case  as  pleaded. 
•  •  •  The  suit  is  for  damages.  The  alle- 
gations in  the  petition  are  not  proven,  but 
dlsproven" — and  therefore  the  demurrer  to 
the  evidence  should  have  been  sustained. 
This  contention  is  untenable,  as  Is  clearly 


shown  by  the  evidence  heretofore  set  out 
and  ruled  upon  by  us  In  the  foregoing  para- 
graphs of  this  opinion. 

[J)  VI.  Instruction  numbered  1,  given  for 
the  respondent,  is  assailed  by  counsel  for 
appellants,  for  the  reason  assigned  that  It 
did  not  properly  state  the  rule  regarding  the 
measure  of  damages.  In  brief,  that  Instruc- 
tion told  the  jury  to  assess  the  respondent's 
damages  at  such  a  sum,  not  exceeding  the 
amount  sued  for,  as  would  fairly  compen- 
sate her  for  the  pecuniary  loss.  If  any,  she 
had  suffered  as  the  direct  result  of  the  al- 
leged false  and  fraudulent  acts  and  repre- 
sentations of  the  appellants,  and  that  In  ar- 
riving at  the  damages  so  suffered  by  plain- 
tiff the  jury  should  take  Into  consideration 
the  difference  between  the  reasonable  value 
of  the  stock  plaintiff  parted  with  at  the  time 
of  so  doing  and  the  price  she  received  for 
the  same. 

[S]  Instruction  numbered  3,  given  for  the 
respondent  In  this  connection,  told  the  jury 
that  in  arriving  at  the  value  of  her  stock 
they  should  consider  the  evidence  introduced 
as  to  the  value  of  the  property  and  assets 
of  the  company.  There  was  no  error  commit- 
ted bff  the  court  In  giving  that  instruction. 
The  stock  represented  all  of  the  assets  of 
the  company,  and  both  parties  introduced  a 
great  deal  of  evidence  tending  to  show  their 
real  values.  The  original  cost  of  the  plant 
Its  magnitude,  the  esteuslons  and  improve- 
ments  made  to  the  same,  the  character  of 
the  materials  and  labor  used  In  Its  constmc- 
tlon,  thdr  cost  Its  then  state  of  preswva- 
tlon.  Its  earnings  and  the  expenses  of  opera- 
tion, and  Its  annual  net  profits,  were  all 
shown.  Both  parties  resorted  to  that  means 
to  prove  the  real  value  of  the  stock.  That 
introduced  for  the  respondent  tended  to  show 
that  the  plant  ^th  all  of  its  assets,  was 
worth,  over  and  above  the  Indebtedness,  more 
than  the  price  for  which  the  stodt  was  sold 
for,  and  that  Introduced  for  the  appellants 
tended  to  show  that  it  was  not  worth  nooie 
than  $80  per  share,  less  6  per  cent 

Moreover,  instruction  numbered  2,  givea 
for  the  appellants,  recognizes  the  correctness 
of  the  rule  stated  In  respondent's  Instmctioa 
numbered  1,  and  adopted  the  same  measure 
of  damages. 

[18,11]  VII.  Instruction  numbered  8  was 
also  objected  to  by  counbel  for  appellants, 
for  the  reasons  assigned:  First  that  "there 
was  no  evidence  to  sustain  such  an  Instruc- 
tion ;  and,  second.  If  there  was,  the  measure 
of  the  damages  would  be  the  value  of  the 
stock  on  May  18,  1911,  and  not  Biay  25,  IdlL" 
As  regards  the  first  objection,  it  is  suffldent 
to  state  that  counsel  are  mistaken  as  to  there 
being  no  evidence  upon  which  to  base  that  In- 
struction. The  evidence  was  full  and  com- 
plete as  to  the  value  of  the  plant  vHl  all 
of  Its  assets.  And  as  to  the  second  ohjectloD, 
there  was  no  evidence  Introduced  tending  to  ], 
show  tliat  there  was-  any  diange  In  tlie  value 
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of  the  stock  between  May  13,  and  25,  1911, 

nor  was  any  such  contention  made  at  the 
trial  of  the  cause  In  the  circuit  court.  There 
Is  no  merit  in  this  objection. 

VIII.  Counsel  for  appellants  complain  of 
the  action  of  the  trial  Aurt  In  refusing  In- 
structions marked  H,  I,  and  J,  requested  by 
them.  The  grounds  of  this  complaint  are 
stated  in  this'  language: 

"The  mere  fact  that  Binder  was  willing  to 
sell  bis  stock  at  $80  a  share,  under  the  circum- 
stances and  conditions  surrounding  him  in 
March,  1911,  did  not  amount  to  a  represento- 
tion  that  plaintiiC's  stock  on  May  1.3th  of  that 
year  was  only  worth  the  same  amount,  and 
plaintiff  bad  no  right  to  treat  this  as  a  repro- 
sentation  as  to  the  value  of  her  stock.  Many 
thingt  other  than  the  intrinsic  value  of  the 
stock  might,  and  according  to  the  evidence  in 
this  case  did,  affect  Binder's  desire  to  sell,  and 
would  and  did  induce  the  execution  of  such  an 
option  as  he  gave.  The  plaintiff  had  no  right  to 
treat  this  as  a  representaticni  by  Binder  of  the 
value  to  be  placed  upon  her  stodc." 

In  my  opinion  all  of  those  Instructions 
were  properly  refused. 

[12-14]  Instruction  H  was  properly  refused, 
for  the  reasons:    (1)  That  It  states  that  the 
Binder  option  only  purported  to  be  the  price 
at  which  Binder  was  ready  at  that  time 
and  willing  to  sell  his  stock.    That  statement 
ia  not  Justified  by  the  evidence,  as  before 
shown.    (2)  That  It  further  states  that  the 
Binder    option,    "although    relied    upon    by 
plaintiff,  does  not  constitute  a  false  and 
fraudulent  representation  upon  which  a  re- 
covery can  be  had."    That  was  not,  under 
the  evidence,   a  proper  declaration   of  the 
law,  as  shown  in  a  previous  paragraph  of 
this  opinion.    And  (3)  that  this  instruction 
was  covered  by  instruction  B,  already  given 
for  the  defendants,  which  told  the  Jury  that 
If  they  believed  that  the  Binder  option  was 
given  In  good  faith  at  the  time  it  was  exe- 
cuted, and  was  not  made  and  entered  into  for 
the  purpose  of  deceiving  and  defrauding  the 
plaintUI,  then  the  plalntiCt  could  not  recover. 
[16]  Instruction   I   was   properly   refused, 
for  the  reason  that  it  told  the  Jury  that  there 
was  no  evidence  that  defendant  Thomas  had 
any  greater  knowledge  of  the  value  of  plain- 
tlfTs  stock  than  that  possessed  by  plaintlft 
and  her  agent,  and  that  plaintiff  and  her 
agent  had  no  right  to  rely  upon  any  opinions 
expressed  by  Thomas  as  to  the  value  of  said 
stock.     This  statement  finds  no  support  in 
tbe  evidence,  and  Is  disproved  by  the  testi- 
mony of  Thomas  himself  as  to  the  examina- 
tion and  valuation  he  had  caused  to  be  made 
of  the  plant,  and  his  Icnowledge  of  the  val- 
ue of  the  stock. 

[16]  Instruction  J  was  properly  refused, 
for  the  reason  that  it  told  the  Jury  that  the 
statements  and  representations  of  Thomas 
and  Binder  as  to  the  value  of  plaintifTs 
stock  were  mere  matters  of  opinion  and 
would  not  anthorize  a  recovery,  although 
plalntlfl  relied  upon  them.  This  Instruction 
was,  practically,  a  demurrer  to  the  evidence, 
and  the  trial  court  correctly  refused  to  give 


it,  for  the  reasons  stated  in  paragraph  lY  of 
tills  opinion. 

IX.  It  is  next  insisted  by  counsel  for  ap- 
pellants, that: 

"The  court  erred  in  allowing  George  W.  Wag- 
ner, the  agent  of  the  plaintiff,  to  testify  as  to 
conversations  had  with  F.  H.  Binder,  deceased, 
in  his  lifetime,  in  regard  to  the  subject-matter 
of  this  suit  over  objections  of  defendants." 

This  objection  is  based  upon  section  6354, 
R.  S.  1009,  which.  In  so  far  as  it  is  here 
material,  reads  as  follows: 

"(1)  No  person  shall  be  disqualified  as  a  wit- 
ness in  any  civil  suit  or  proceeding  at  law  or 
in  equity,  by  reason  of  his  interest  in  the  event 
of  the  same  as  a  party  or  otherwise,  but  such 
interest  may  be  shown  for  the  purpose  of  af- 
fecting his  credibility:  (2)  Provided,  that  in  ac- 
tions where  one  of  the  orij^nal  parties  to  the 
contract  or  cause  of  action  in  issue  and  on  trial 
is  dead,  or  is  shown  to  the  court  to  be  insane, 
the  other  party  to  such  contract  or  cause  of  ac- 
tion shall  not  be  admitted  to  testify  either  in  his 
own  favor  or  in  favor  of  any  party  to  the  action 
claiming  under  him,  (3)  and  no  party  to  such 
suit  or  proceeding  whose  right  of  action  or  de- 
fense is  derived  to  Mm  from  one  who  is,  or  if 
living  would  be,  subject  to  the  foregoing  disquol- 
ificanon,  shall  be  admitted  to  testify  in  his  own 
favor.    *    •    •" 

For  convenience  I  have  designated  the  pro- 
visions of  this  statute  into  three  parts,  indi- 
cated by  the  figures  1,  2,  and  3.  The  first  is 
an  enabling  act,  and  the  two  latter  are  limi- 
tations upon  the  enabling  clause;  that  is. 
the  first  dense  enabled  Interested  parties 
to  testify  where  both  parties  to  the  contract 
or  cause  of  action  were  living,  which  could 
not  be  done  at  common  law,  and  the  two  lat- 
ter retained  the  common-law  rule  in  force 
when  one  of  the  parties  was  dead.  This 
should  be  carefully  borne  in  mind  for  it  will 
receive  further  consideration  later. 

[17,18]  Mr.  Greenleaf,  in  his  most  excel- 
lent work  on  Evidence  (volume  1,  §§  386  and 
890,  14th  Ed.),  states  the  character  of  the  in- 
terest of  a  person  In  the  result  of  a  suit, 
which  at'  common  law  disqualified  him  as  a 
witness  therein,  in  the  following  language: 

"Sec.  386.  DigquaUfieation  hy  Jnterett  tn  the 
Kesult.— Another  class  of  persons  incompetent 
to  testify  In  a  cause  consists  of  those  who  are 
interested  in  its  result.  The  principle  on  which 
these  are  rejected  is  the  same  with  that  which 
excludes  the  parties  themselves,  and  which  has 
already  been  considered,  namely,  the  danger  of 
perjury,  and  the  Uttle  credit  generally  found 
to  be  due  to  such  testimony,  in  judicial  investi- 
gations. This  disquaUfying  interest,  however, 
must  be  some  legal,  certain,  and  immediate  in> 
terest,  however  minute,  either  in  the  event  of 
the  cause  itsdf,  or  in  the  record,  as  an  instru- 
ment of  evidence,  in  support  of  his  own  claims, 
in  a  subsequent  action.  It  must  he  a  legal  in- 
terest, as  distinguished^  from  the  prejudice  or 
bias  resulting  from  friendship  or  hatred,  or 
from  consanguinity,  or  any  other  domestic  or 
social  or  any  official  relation,  or  any  other  mo- 
tives by  which  men  are  generally  influenced: 
for  these  go  only  to  the  credibility.  Thus,  a 
servant  is  a  competent  witness  for  his  master, 
a  child  for  his  parent,  a  poor  dependent  for  his 
patron,  an  accomplice  for  the  government,  and 
the  Uke.  Even  a  wife  has  been  held  admissible 
against  a  prisoner,  though  she  believed  that  his 
conviction  would  save  her  hashand's  life.  The 
rule  of  the  Roman  law — 'Idonei  non  videntur 
esse  testes,   quibns  imperari  potest  ut  testes 
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fient'— has  never  been  recognized  in  the  common 
law,  as  affecting  the  competency ;  but  it  pre- 
vails in  those  countries  in  whose  purisprudence 
the  authority  of  the  Roman  law  is  recognized. 
Neither  does  the  common  law  regard  as  of 
binding  force  the  rule  that  excludes  an  advocate 
from  testifying  in  the  cause  for  hia  client: 
'Mandatis  cavetnr,  ut  Prsesides  attendant,  ne 
patroni,  in  causa  cui  patrocinum  prsestiterunt, 
testimonium  dieant.'  But  on  grounds  of  public 
policy,  and  for  the  purer  administration  of  jus- 
tice, the  relation  of  lawyer  and  client  is  so  far 
regarded  by  the  rules  of  practice  in  some  courts, 
as  that  the  lawyer  is  not  permitted  to  be  both 
advocate  and  witness  for  his  client  in  the  same 
cause." 

"Bee  890.  Tett  of  Interest.— T^e  true  test  of 
the  interest  of  a  witness  is  that  he  will  either 
gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment,  or  that  the  record  will  be 
legal  evidence  for  or  against  him,  in  some  other 
action.  It  must  be  a  present,  certain,  and  vest- 
ed interest,  and  not  an  interest  uncertain,  re- 
mote, or  contingent.  Thus  the  heir  apparent  to 
an  estate  is  a  competent  witness  in  support  of 
the  claim  of  his  ancestor,  though  one  who  has  a 
vested  interest  in  remainder  is  not  competent. 
And  if  the  interest  is  of  a  doubtful  nature,  the 
objection  goes  to  the  credit  of  the  witness,  and 
not  to  his  competency.  For,  being  always  pre- 
sumed to  be  competent,  the  burden  of  proof  is 
on  the  objecting  party  to  sustain  his  exception 
to  the  competency ;  and  if  he  fails  satisfactorily 
to  establish  it,  the  witness  is  to  be  sworn." 

The  exceptions  to  the  rule  laid  down  in 
the  sections  Just  quoted  are  stated  by  the  au- 
thor in  sections  411  and  416,  voL  1  (14tb 
Ed.),  in  this  language: 

"Sec.  411.  Exceptiont  to  Rule  Disqualifying 
hy  Intet-eat, — The  general  rule,  that  a  witness 
Interested  in  the  subject  of  the  suit,  or  in  the 
record,  is  not  competent  to  testify  <m  the  side 
«f  his  interest,  having  been  thus  stated  and 
explained,  it  remains  for  us  to  consider  some  of 
the  exceptions  to  the  rule,  which,  for  various 
re.isons,  have  been  allowed.  These  exceptions 
chieily  prevail  either  in  criminal  cases,  or  in 
the  affairs  of  trade  and  commerce,  and  are  ad- 
mitted on  grounds  of  public  necessity  and  con- 
venience, and  to  prevent  a  failure  of  justice. 
They  may  be  conveniently  classed  thus:  (1) 
Where  the  witness^  in  a  criminal  case,  is  enti- 
tled to  a  reward,  upon  conviction  of  the  of- 
fender ;  (2)  where,  being  otherwise  interested, 
he  is  made  competent  by  statute;  (3)  the  case 
of  agents,  carriers,  factors,  brokers,  or  serv- 
ants, when  called  to  prove  acts  done  for  their 
principals,  in  the  course  of  their  employment: 
and  (4)  the  case  of  a  witness,  whose  interest  has 
been  acquired  after  the  party  had  become  enti- 
tled to  bis  testimony.  To  these  a  few  others 
may  be  added,  not  falling  under  any  of  these 
heads." 

"Sec  416.  Agents,  Factors,  Brokers,  Etc. — 
The  third  class  of  cases,  excepted  out  of  the 
general  rale,  is  that  of  agents,  carriers,  factors, 
brokers,  and  other  servants,  when  offered  to 
prove  the  making  of  contracts,  the  receipt  or 
payment  of  money,  the  receijjt  or  delivery  of 
goods,  and  other  acts  done  within  the  scope  of 
their  employment.  This  exception  has  its  foun- 
dation in  public  convenience  and  necessity ; 
for,  otherwise,  affairs  of  daily  ordinary  occur- 
rence could  not  be  proved,  and  the  freedom  of 
trade  nnd  commercial  intercourse  would  be  in- 
conveniently restrained.  And  it  extends,  in 
principle,  to  every  species  of  agency  or  inter- 
vention, by  which  business  is  transacted;  un- 
less the  case  ia  overborne  by  some  other 
rule.    •    •    •" 

And  the  same  author.  In  discussing  the 
enabling  statute  which  removed  the  Interest 
disability,  where  aU  were  living,  and  wMdi 


prescribed  ItB  limitation  to  section  S33b,  voL 
1  (16th  Bd.),  says: 

"Sec.  833b.  Survivors  of  a  Transaction  with 
a  Deceased  Person.  [In  almost  every  jurisdic- 
tion in  this  country,  by  statutes  enacted  in  con- 
nection with  or  shortly  after  the  statute  remov- 
ing the  disqualification  of  parties  and  of  inter- 
ested persons  in  general,  an  exception  was 
carved  ont  of  the  old  disjiaalification  and  al- 
lowed to  perpetuate  its  principle  within  a  lim- 
ited scope.  The  theory  of  the  original  disquali- 
fication was  that  persons  interested  were  fikely 
to  bear  false  witness.  The  reasons  for  abolitioD 
were  in  brief  (1)  that  this  was  true  to  a  Um- 
ited  extent  only ;  (2)  that,  even  if  true,  yet,  so 
far  as  they  did  not  testify  falsely,  the  nardship 
of  exclusion  was  intoleraUe ;  (3)  that,  in  any 
case,  the  test  of  cross-examination  and  the  odiet 
processes  of  investigation  would  with  fair  cer- 
tainty expose  falsehood;  (4)  that  no  excloaion 
could  be  so  defined  as  to  be  simple,  consistent, 
and  workable.  The  reformers  in  this  country 
did  not  accept  these  arguments  to  their  fullest 
extent,  and  they  preferred  to  maintain  the  dis- 
qualification for  the  situation  in  which  it  seem- 
ed to  them  that  the  means  of  refuting  a  false 
claim  would  be  wanting;  i.  e.,  a  claim  by  one 
whose  adversary  was  deceased,  since,  in  the 
vague  metaphor  often  invoked  by  way  of  a 
reason,  'If  death  has  closed  the  lips  of  the  one 
party,  the  policy  of  the  law  is  to  close  the  lips 
of  the  other.'  This  exception  is  wholly  a  crea- 
tion of  statute;  for,  as  all  interested  persona 
were  excluded  at  common  law,  the  whole  em- 
braced a  part,  and  there  was  no  occasicm  to  de- 
fine the  terms  of  any  such  partial  exclusion.  So 
far  as  the  notion  of  interest  is  involved,  the 
principles  of  the  common  law  survive,  and  its 
precedents  might  have  a  bearing ;  but  they  are 
rarely  resorted  to,  and  the  limits  of  this  rale 
of  exclusion  depend  almost  entirely  on  the  vary- 
ing terms  of  the  local  statute — these  differences 
being  such  that  the  precedents  in  one  jurisdic- 
tion are  rarely  of  use  in  another.  It  is  enough 
here  to  note  two  lines  of  distinction  between  the 
various  statutes,  viz. :  (1)  Some  exclude  only 
parties  to  the  cause,  while  others  exclude  any 
person  interested  in  the  issue;  (2)  some  exdnde 
only  testimony  to  a  specific  transacticm  or  com- 
munication with  the  deceased  person,  while  the 
others  exdnde  the  disqualified  persons  from  tes- 
tifying at  all  in  the  cause.  As  a  matter  of  pol- 
icy, this  survival  of  the  now  discarded  interest 
disqualification  is  deplorable  in  every  respect: 
for  it  Is  based  on  a  fallacious  and  exploded  prin- 
ciple, it  leads  to  as  much  or  more  injustice  than 
it  prevents,  and  it  incumbers  the  profession  with 
a  mass  of  barren  quibbles  over  the  interpreta- 
tion of  mere  words.]" 

[II]  If  we  test  the  competency  of  the  wit- 
ness George  W.  Wagner,  the  agent  of  the  re- 
spondent, to  testify  to  the  conversations  he 
bad  with  the  deceased,  Mr.  Binder,  regard- 
ing the  value  of  his  mother's  stock,  etc,  by 
the  rules  of  the  common  law  before  stated 
and  the  statute  quoted.  It  seems  to  me  that 
there  can  be  no  question  but  what  he  was  a 
competent  witness.  In  the  first  place,  George 
W.  Wagner  was  not  a  tNUty  to  the  suit,  nor 
was  he  interested  in  the  result  of  it,  directly 
or  remotely,  contingently  or  otherwise;  coa- 
sequently  he  was  not  disqualified  on  account 
of  being  an  Interested  party  by  the  commoa 
law  or  the  statute  mentioned.  Moreover. 
even  though  It  should  be  conceded,  for  argo- 
ment's  salie,  that'  he  was  an  interested  party, 
yet  be  being  the  agent  of  the  respondeaiU 
and  having  acted  for  her  in  that  capadtr^^. 
be  comes  squarely  within  the  letter  and  iplrO) 
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It  of  the  third  exception  to  tlie  dlequaliflca- 
tion  on  account  of  Interest  stated  by  Mr. 
Greenleaf  la  sections  411  and  416,  before 
mentioned.  This  precise  question  has  been 
before  this  court  in  a  number  of  cases: 

The  tacts  in  the  case  of  Bates  r.  Forcht, 
89  Mo.  121,  1  S.  W.  120,  were  briefly  these: 
T.  G.  Sharp  &  Co.,  for  value  received,  executr 
ed  a  promissory  note  to  the  Macon  Savings 
Bank,  for  $3,000,  due  in  four  months.  For 
value,  before  maturity,  the  bank  Indorsed 
the  note  to  the  plalutlfl.  The  note  was  sign- 
ed and  delivered  to  the  bank  by  T.  6.  Sharp, 
one  of  the  members  of  the  firm  of  T.  O. 
Sharp  &.Co.  Frior  to  the  date  of  the  trial, 
said  T.  G.  Sharp  died,  and  T.  E.  Sharp,  the 
son  of  T.  G.  Sharp,  and  a  stockholder  and 
cashier  of  the  bank,  was  offered  as  a  witness 
to  prove  the  signature  of  his  father  to  the 
note.  The  defendant,  the  other  member  of 
the  firm  of  T.  G.  Sharp  &  Co.,  objected  to  his 
testimony  on  the  ground  that  T.  G.  Sharp, 
the  party  who  executed  the  note,  was  dead, 
and  the  witness,  being  an  Interested  party 
in  tile  suit,  was  dlsqnallfled  under  the  stat- 
ute as  a  witness  to  testify  in  case.  The  trial 
court  sustained  the  objection,  and  on  appeal 
this  court  held  that  ruling  to  be  erroneous, 
and  in  discussing  the  question  said: 

"PlaintiSs,  in  rebattal,  Introduced  a  number 
of  witnesses  to  prove  that  the  signature  of  T. 
G.  Sharp  &  Go.  was  in  the  handwriting  of  T. 
O.  Sharp,  and  among  them  one,  T.  £.  Sharp, 
the  son  of  T.  G.  Sharp.  His  evidence  was  ex- 
cluded on  the  objection  of  defendants  that  he 
was  a  stockholder,  corporator,  and  cashier  of 
the  Maoon  Savings  Bank.  In  this  we  think  the 
court  committed  error.  Among  the  excei>tiou8 
to  the  common-law  rule,  that  a  witness  inter- 
ested in  the  subject  of  the  suit  is  not  competent 
to  testily  on  the  side  of  his  interest,  is  the  case 
of  agents,  carriers,  factors,  brokers,  and  serv- 
ants, when  called  upon  to  prove  facts  done  for 
their  principals  in  the  usual  course  of  business. 
1  Greenl.  on  Evid.  §g  411,  416.  In  the  last 
section  quoted  it  is  said  that  'a  cashier  or  tell- 
er of  a  bank  Is  a  competent  witness  for  the 
bank,  to  charge  the  defendant  on  a  promissory 
note,  or  for  money  lent  or  overpaid  or  obtained 
from  the  officer  without  the  security  which  he 
should  have  received,  and  even  though  the  of- 
ficer has  given  bond  to  the  bank  for  his  official 
good  conduct.'  But  whatever  the  rule  is  at 
common  law  as  to  the  interest  of  a  witness  dis- 
qualifying him,  it  is  superseded  by  section  4010, 
Revised  Statutes,  which  declares  that  no  pcr> 
son  shall  be  disqualified  as  a  witness  by  reason 
of  his  interest  in  the  event  of  n  suit  as  a  party 
or  otherwise.  The  rejected  evidence  was  clearly 
competent  under  our  statute,  if  not  under  the 
rule  at  common  law." 

In  the  case  of  Clark  v.  Thins,  173  Mo. 
628,  73  S.  W.  616,  the  facts  were  precisely 
the  same  as  those  in  the  Bates-Forcht  Case, 
supra,  with  the  exception  in  that  case  the 
note  was  made  to  a  bank  through  its  cash- 
ier, and  in  the  latter  it  was  made  to  a  mer- 
cantile company  through  one  of  its  clerks. 
In  holding  that  the  clerk  was  a  competent 
witness.  Judge  Fox,  in  discussing  this  ques- 
tion on  page  643  of  173  Mo.  (73  S.  W.  620), 
said: 

"It  is  next  insisted,  and  very  earnestly  ur^ed, 
that  the  court  committed  error  in  permittmg 
witness  Martin,  who  was .  acting  as  clerk  or 
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agent  for  Clark  &  Martin  at  the  time  this  note 
was  taken,  to  testifv  in  regard  to  transactions 
between  himself  and  Mary  Larkin.  It  will  be 
observed  that  witness  Martin  had  no  interest  in 
the  note,  nor  has  he  any  interest  in  this  suit. 
In  the  case  of  Stanton  v.  Ryan,  41  Mo,  510, 
this  court  clearly  announced  the  rule  tliat  nn 
agent  in  making  a  contract  is  a  competent  wit- 
ness, notwithstanding  the  party  with  whom  the 
contract  was  made  Voa  dead.  In  that  case  the 
wife  was  introduced  in  pursuance  of  the  provi- 
sions of  the  statute  whicn  makes  her  competent 
in  cases  where  she  is  acting  as  the  agent  of  the 
husband ;  the  party  with  whom  the  wife  had 
contracted  was  dead ;  the  court  held  she  was 
competent,  and  placed  her  In  the  same  position 
as  any  other  agent.  The  court  said :  'It  cannot 
be  gainsaid  that,  if  the  defendant  had  given  a 
full  delegation  of  power  to  an  ordinary  agent 
to  make  a*  contract  for  and  superintend  the 
building,  such  agent  would  have  been  competent 
to  prove  the  contract  when  a  dispute  arose  con- 
cerning the  same,  whether  the  person  with 
whom  he  contracted  was  dead  or  not  The  stat- 
ute expressly  authorizes  the  wife  to  give  testi- 
mony m  all  transactions  where  she  acted  in  the 
matter  as  agent  for  her  husband,  whether  she 
is  joined  with  him  as  a  party  to  the  record  or 
not.  There  is  no  distinctiota  recognizable  be- 
tween her  and  any  other  agent  as  regards  ca- 
pacity to  be  a  witness.'  To  the  same  effect  is 
the  case  of  Leahy  v.  Simpson's  Adm'r,  60  Mo. 
App.  88.  The  court  in  that  case  very  tersely 
announces  the  rule:  The  fact  that  the  agent  of 
an  individual  makes  a  contract  on  behalf  of 
his  principal  with  a  third  party,  who  subse- 
quently dies,  does  not  render  the  agent  incom- 
petent to  testify  in  a  suit  brought  by  his  prin- 
cipal to  enforce  such  contract  against  the  ad- 
ministrator of  the  deceased.'  In  the  case  of 
Baer  v.  Pfaff,  44  Mo.  App.  35,  the  question, 
identical  with  the  one  urged  in  this  contention, 
is  very  fully  and  ably  discussed.  The  court  in 
that  case  very  aptly  and  appropriately  appUed 
the  rule.  It  said ;  'It  is  Insisted  that  the  plain- 
tiff's clerks  were  incompetent  witnesses,  in  se 
far  as  they  had  personal  transactions  with  the 
deceased  in  the  sale  of  goods.  We  think  that 
the  case  of  Stanton  v.  Ryan,  41  Mo.  510,  settles 
this  question  adversely  to  the  defendants.  It 
was  there  decided  that,  where  a  contract  was 
made  by  an  agent,  the  latter  was  a  compe- 
tent witness  to  prove  the  contract,  whether  the 
other  contracting  party  was  dead  or  not.  The 
doctrine  of  this  case  was  substantially  reaffirm- 
ed in  the  case  of  Leeper  v.  McGuire,  57  Mo. 
360.  The  subsequent  ease  of  WiUiams  v.  Ed- 
wards, 94  Mo.  447  [7  S.  W.  429],  only  decided 
that,  where  a  contract  is  made  by  a  corporation 
and  its  contracting  agent  dies,  this  renders  the 
other  contracting  party  an  incompetent  witness. 
In  construing  and  applying  the  statute  to  that 
case,  the  court  makes  the  'agent'  take  the  place 
of  the  corporation,  upon  the  ground  that  a  cor- 
poration can  only  act  and  speak  through  its 
agents  and  officers.  In  the  case  of  Robertson 
V.  Reed,  38  Mo.  App.  32,  the  Kansas  City  Court 
of  Appeals  applied  the  same  rule,  and  the  plain- 
tiff was  held  disqualified  to  testify,  where  it 
appeared  that  the  contract  on  trial  had  been 
made  with  him  by  the  defendant's  deceaBe<l 
agent  But  those  cases  are  unlike  this.  The 
test  to  be  applied  is:  Would  the  plaintiff's 
clerks  have  been  incompetent  witnesses  at  com- 
mon law?  They  certainly  would.  They  bad  no 
interest  in  the  suit,  and  there  is  no  rule,  that 
we  are  aware  of,  that  would  have  disqualified 
them.  Our  statute  was  only  intended  to  modify 
the  common  law  so  as  to  permit  a  party  in  in- 
terest to  testify  in  his  own  behalf,  provided  the 
other  party  to  the  contract  in  issue  and  <m  trial 
is  alive,  or  is  not  shown  to  be  insane.  If  either 
party  to  the  contract  is  dead,  or  shown  to  be 
insane,  the  Statute  has  no  application,  and  the 
common-law  rule  must  govern.'  The  case  of 
Banking  House  v.  Rood.  182  Mo.  266  [SS  B.  W. 
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816],  relied  apon  by  appellants,  la  not  in  con- 
flict vith  the  cases  herein  referred  to.  On  the 
contrary,  the  case  of  Stanton  v.  Kyan,  supra, 
is  quoted  approvingly  by  nearly  all  the  cases 
upon  tlie  questions  involved  in  this  particular 
contention.  Martin  was  not  a  party  in  interest, 
either  in  the  note  or  sui^ ;  hence  we  are  of  the 
opinion  that  he  was  a  c<Hnpetent  witness." 

Tbe  same  aaestlon  was  presented  In  tbe 
case  of  Baer  r.  Pfaff,  44  Mo.  App.  84,  and 
on  page  39  the  court  said: 

"II.  It  is  insisted  that  the  plaintiff's  clerks 
were  incompetent  witnesses,  in  so  far  as  they 
had  personal  transactions  with  the  deceased  in 
the  sale  of  eoods.  We  think  that  the  case  of 
Stanton  v.  liyan,  41  Mo.  510,  settles  this  ques- 
tion adversely  to  the  defendants.  It  was  there 
decided  that,  where  a  coutract  wasjnade  by  an 
agent,  the  latter  was  a  competent  witness  to 
prove  the  contract,  whether  the  other  contract- 
ing party  was  dead  or  not  The  doctrine  of  this 
case  was  substantially  reaffirmed  in  tbe  case 
of  Leeper  v.  McGuire,  57  Mo.  360." 

In  tbe  case  of  Stanton  v.  Ryan,  41  Mo.  610, 
loc.  dt.  514,  Judge  Warner,  in  discussing 
tbis  question,  said: 

"The  defendant  offered  to  prove  that  his  wife, 
acting  as  his  agent,  attended  to  the  erection  of 
tbe  building,  and  let  out  the  contract  for  the 
same,  and  tnen  proposed  to  prove  by  her  that 
she  contracted  with  the  deceased,  Mr.  Stanton, 
to  do  the  work  and  furnish  the  material,  and  the 
price  and  terms  stipulated  between  the  parties. 
This  the  court  rejected,  on  the  ground  that  the 
wife  was  necessarily  disqualified  with  tbe  hus- 
band. The  fiftli  section  of  the  act  already  refer- 
red to  provides  that  no  married  woman  shall  be 
disqualified  as  a  witness,  in  any  civil  suit  or  pro- 
ceeding prosecuted  in  the  name  of  or  against 
her  husband,  whether  joined  or  not  with  her 
husband  as  a  party,  in  matters  of  business 
transactions  where  the  transaction  was  had 
and  conducted  by  such  married  woman  as  the 
agent  of  her  husband.  In  support  of  tbe  deci- 
sion in  the  court  below,  it  is  contended  that  as 
the  husband  was  incompetent  on  account  of  the 
death  of  the  adverse  party,  with  whom  the  con- 
tract purported  to  be  made,  the  wife  could  not 
be  admitted  to  testify  to  prove  a  contract,  when 
tbe  deceased  party  was  powerless  to  be  heard 
on  the  other  side.  This  view  of  the  question 
might  furnish  excellent  reasons  for  changing 
or  modifying  the  law;  but,  if  the  statute  de- 
clares differently,  we  are  not  warranted  by  jndi- 
cial  legislation  in  perverting  the  plain  meaning 
of  the  statute  to  conform  to  what  we  might 
consider  sound  policy.  It  cannot  be  gainsaid 
that,  if  the  defendant  had  given  a  full  delega- 
tion of  power  to  an  ordinary  agent  to  make  a 
contract  for  and  superintend  the  building,  such 
agent  would  have  been  competent  to  prove  the 
contract  when  a  dispute  arose  concerning  the 
same,  whether  the  person  with  whom  he  con- 
tracted was  dead  or  not" 

Brim  V.  Fleming,  185  Mo.  597,  87  S.  W. 
601,  is  to  the  same  effe'&t  There  are  many 
other  cases  of  like  Import,  but  it  would 
serve  no  good  puriwse  to  here  review  tbem, 
as  those  considered  clearly  support  the  con- 
tention that  George  W.  Wagner  was  a  com- 
petent witness  for  the  respondent  regarding 
the  conversations  he  had  with  Binder,  not- 
withstanding the  death  of  tbe  latter. 

[20]  Counsel  for  appellants  do  not  contend 
that  tbe  cases  just  considered  do  not  bold 
that  Wagner  was  a  comtietent  witness,  but 
cite  numerous  other  cases  which  they  con- 
tend bold  to  tbe  coutraxy,  wbicb  are  as  fol- 


"Diggs  T.  Henson,  181  Mo.  App.  34,  loc.  cit. 
42,  43  [163  S.  W.  565] ;  Williams  v.  Edwards 
94  Mo.  447,  loc.  cit  451  [7  S.  W.  429] ;  Banking 
House  V.  Rood,  132  Mo.  lot  cit  262  [33  S.  W. 
816] ;  Charles  Green  R.  E.  Co.  v.  Bldg.  Ca.  196 
Mo.  loc.  cit.  369  [93  S.  W.  1111];  Taylor  ▼. 
George,  176  Mo.  App.  215,  loc.  dt  222  [161 
S.  W:  1187] :  Carroll  v.  Railroad,  157  Mo.  App. 
247  [137  8.  W.  308] :  Green  v.  Ditodi,  143  Mo. 
1  [44  R.  W.  799] ;  McClure  v.  Clement,  161  Mo. 
App.  24  [143  S.  W.  821:  Real  Estate  Co.  t. 
Building  Co.,  196  Mo.  358  [98  S.  W.  1111]; 
Itobertson  v.  Reed,  38  Mo.  App.  32;  Nichols, 
Sbepard  Co.  v.  Jones,  82  Mo.  App.  657 ;  Weier- 
mueller  v.  Scullin.  203  Mo.  466  [101  S.  W. 
1088] ;  CarroU  v.  United  Ry.  Co.,  167  Mo.  App. 
247,  loc.  dt  277  [137  S.  W.  803];  Taylor  v. 
George,  176  Mo.  App.  loc  dt  220  [161  8.  W. 
1187] :  Diggs  v.  Henson,  181  Mo.  App.  loe.  dt 
46  [163  S.  W.  566].  The  mle  above  stated  ap- 
plies with  equal  force  to  actions  in  tort,  as  ac- 
tions on  contract  Darks  v.  Scudder-Gale  Co., 
146  Mo.  App.  246  [130  S.  W.  430]." 

By  a  careful  consideration  of  these  cases 
It  will  be  seen  that  there  is  but  little  con- 
flict between  them  and  those  dted  by  coun- 
sel for  the  respondent  The  case  of  Diggs  t. 
Henson,  181  Mo.  App.  34,  163  S.  W.  665,  was 
an  action  to  recover  damages  for  a  breach  of 
warranty,  and  tbe  facts  of  the  case  were 
briefly  these:  One  Henson,  by  a  general  war- 
ranty deed,  conveyed  certain  lands  to  one 
Shead.  Thereafter  Shead  conveyed  the  same 
lands  to  Diggs,  the  plaintiff  in  that  case. 
Henson  was  not  seised  of  an  indefeasible 
estate  In  fee  to  the  land,  etc.  Henson  died, 
and  that  suit  was  brought  against  his  ad- 
ministrator. At  the  trial  Shead,  the  grantee 
of  Henson,  was  offered  as  a  witness  for 
Diggs,  the  plaintiff,  tbe  grantee  of  the  wit- 
ness. The  defendant  objected  to  Shead  tes- 
tifying, almost  in  tbe  language  of  the  stat- 
ute, which  reads: 

"Provided  that  in  actions  where  one  of  the 
original  parties  to  the  contract  or  cause  of  ac- 
tion in  issue  and  on  trial  is  dead,  or  •  •  * 
the  other  party  to  such  contract  or  cause  of 
action  shall  not  be  permitted  to  testify  either 
in  hit  own  favor  or  in  favor  of  any  party  to  f At 
action  claiming  under  him." 

Under  the  plain  and  unambiguous  words 
of  tbe  statute  Italicized  by  us,  tbe  witness 
Shead  was  dearly  disqualified  to  testify 
against  his  grantor,  Henson,  and  in  tAvor  of 
Diggs,  the  plaintiff,  who  was  the  grantee  of 
tbe  witness.  In  other  words,  Diggs  claimed 
under  Sliead,  and,  tbe  latter  being  the  gran- 
tee of  Henson,  he  was  disqualified  to  testify 
in  behalf  of  Diggs  and  against  Henson.  That 
is  both  the  letter  and  the  spirit  of  the  stat- 
ute. But  that  is  not  the  case  at  bar.  Wa£- 
ner  was  not  a  party  to  the  contract  of  sale 
of  the  respondent's  stock  to  Monnig;  he  was 
only  her  agent,  and  therefore  was  not  dis- 
qualified under  the  statute.  I  am  not  un- 
mindful of  tbe  fact  that  there  are  cases 
which  hold  that  tbe  agent  who  makes  tbe 
contract  for  his  prlndpal  is  a  party  to  the 
contract  within  the  meaning  of  that  statnie, 
and  I  will  consider  that  phase  of  the  ques- 
tion as  we  proceed. 

The  case  of  Williams  v.  Edwards,  &4  Mo. 
447,  7  S.  W.  428,  was  an  action  ot  eject- 
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ment  Edwards  executed  a  deed  of  trust 
conveying  the  land  to  one  Russell,  for  the 
use  of  an  Insurance  company.  Tbe  land  was 
sold  under  this  deed,  and  tbe  plaintiff 
through  mesne  conveyances  became  the  own- 
er of  the  paper  title  thereto,  who  brought 
the  suit  In  ejectment  The  defense  was  that 
defendant  had  satisfied  the  deed  of  trust, 
through  one  Sharp,  the  agent  of  tbe  insur- 
ance company,  before  the  land  was  sold  un- 
der the  deed  of  trust  Sharp  died  prior  to 
the  trial.  At  tbe  trial  tbe  defendant  was  of- 
fered as  a  witness  to  testify  as  to  the  satis- 
faction of  the  deed  of  trust  with  Sharp,  the 
agent  of  the  company.  In  discussing  that 
question  the  court  on  page  451  of  94  Mo.  (7 
S.  W.  430),  said: 

"III.  Further  objection  was  made  to  the  de- 
fendant testifying  as  to  conversations  had  with 
Sharp,   on   tlie   ground    that    Sharp,   according 
to  the  testimony  of  the  defendant,  was  the  'con- 
tracting agent'  of  the  corporation,  and  that,  he 
being  dead,  the  defendant  was  not  a  competent 
witness  as  to  any  admissions,  declarations,  or 
contracts  be  may  have  made.    According  to  the 
role  laid  down  by  Wharton,  this  point  was  val- 
id.   That  writer  says:    'Under  statutes  which 
exclude  the  surviving,  party  to  a  contract,  the 
death  of  a  contracting  agent  excludes  the  sur- 
viving   party    who    contracted    with    him.'    1 
W'bart  Evid.  S  469.    This  principle  is  recogniz- 
ed in  Stanton  v.  Ryan,  41  Mo.  510,  where  sur- 
viving partners  brought  an  action  quantum  mer- 
uit, and  the  defendant  set  up  a  special  contract 
made  by   a  deceased   partner  as  agent  of  the 
firm ;   the  surviving  partners  were  permitted  to 
testify    touching   the   facts    constituting    their 
cause  of  action,  and  so  also  was  the  defendant 
in  rebuttal ;    but  he  was  not  permitted  to  tes- 
tify  respecting   the  special   contract,   which  if 
enforced  would  have  defeated  the  action  of  the 
plaintiffs ;    and  this  ruling  was  affirmed,  Wag- 
ner, J.,  remarking:   'The  suit  was  not  instituted 
on  the  contract,  it  was  denied  that  any  contract 
existed ;    the  surviving  plaintiSs  knew  nothing 
about  it;    and  to  permit  Ryan,  by  bis  own  tes- 
timony, to  come  in  and  set  it  up  and  prove  its 
terms,  when  Stanton's  lips  were  sealed  by  death, 
and  could  not  be  there  to  contradict,  qualify, 
or  explain  his  statements,  is  at  war  with  jus- 
tice, and  certainly  not  authorized  by  law.'    The 
same  doctrine  was  announced  in  Butts  v.  Phelps, 
79  Mo.  302,  where  the  facts  sought  to  be  in- 
troduced in  evidence  were  virtually  the  same  as 
in  tbe  former  case.    Tbe  object  of  the  statute  is 
to  guard  against  false  testimony  by  the  survivor, 
and  in  order  to  do  this  it  establishes  a  rule  of 
mutuality  by  which,  when  the  lips  of  one  con- 
tracting party  are  dosed  by  death,  the  lips  of 
the   other  parl^  are  closed  by  law.    And  this 
principle  remams  unaltered  as  well  where  the 
contracting  ag^nt  of  n  corporation  dies  as  where 
the  contracting  agent  of  a  firm  dies;    and  the 
dangers   and   the  mischiefs   of  any  other  rule 
would  be  as  great  in  the  former  as  in  the  latter 
case.    A  corporation   can   only   speak   and   act 
through  agents;    the  agent  represents  the  cor- 
poration, and  if,  after  the  death  of  an  agent 
of  a  cornwration,  it  were  admissible  for  a  partv 
to  come  in  and  testify  to  a  contract  made  with 
such   deceased  agent,  testify  to  facts  unknown 
to   the  corporation  or  any  of  its  other  agents, 
it  is  easy  to  see  that  corporations  would  be  with- 
out protection  where  others,  in  Uke  circumstanc- 
es, are  fully  protected.    I  believe  the  statute  in 
theory  and  in  reason  is  broad  enough  to  include 
vrithin  its  beneficent  provisions,  the  contracting 
agent  of  a  corporation,  as  well  as  the  contract- 
ing: agent  of  a  firm." 

121,  32]  That  case  la  not  applicable  to  the 
case  at  bar,  for  the  reason  that  In  tliat  case 


it  was  Sharp,  the  agent  of  the  company,  who 
was  dead,  with  whom  tbe  defendant  contend- 
ed he  had  satisfied  the  deed  of  trust  Sharp 
was  the  company  In  eo  far  as  that  transac- 
tion was  concerned,  and  he  apoke  and  acted 
for  it,  and  when  he  died  tbe  voice  of  tbe  com- 
pany was  forever  silenced  as  to  that  trans- 
action, and  to  have  i)ermitted  the  defendant, 
tbe  surviving  party,  not  his  agent  to  it,  to 
have  testified  to  the  settlement,  would  have 
been  a  plain  violation  of  the  spirit  and 
meaning  of  tbe  statute.  This  is  true,  for 
the  reason  that  a  corporation  can  only  speak 
and  act  through  its  officers  or  agents,  aud 
when  their  mouths  are  closed  in  death  tbe 
law  stays  the  tongues  of  those  who  deal  with 
the  corporation  through  them.  But  tbe  con- 
verse of  that  proposition  Is  not  true,  for  we 
have  heretofore  shown  that  the  statute  was 
an  enabling  act  and  was  not  designed  to  dis- 
qualify a  witness  who  was  competent  to  tes- 
tify at  common  law.  The  death  of  Mr.  Bin- 
der disqualified  the  respondent  as  a  witness, 
and  the  trial  court  so  held  upon  the  objec- 
tion of  counsef  for  appellants,  and  only  per- 
mitted her  to  testify  against  Thomas,  the 
other  appellant 

That  ruling  was  proper,  as  shown  by  all 
tbe  authorities ;  but  that  Is  not  this  case,  nor 
is  there  a  weU-consldered  case  that  holds 
that,  where  one  of  the  parties  to  a  contract 
or  cause  of  action  in  issue  and  on  trial  is 
dead,  the  statute  will  disqualify,  not  only  tbe 
survivor,  tbe  other  party  thereto,  but  also  his 
agent  who  represented  him  in  the  transac- 
tions of  said  matters.  And  why  should  it 
not  be  the  law  that  the  agent,  Mr.  Wagner, 
in  this  case,  should  be  a  competent  witness? 
He  was  competent  at  conunon  law,  as  previ- 
ously shown;  and  clearly  there  is  nothing  in 
the  statute  that  disqualifies  him.  He  was 
neither  an  interested  party  nor,  in  the  lan- 
guage of  the  statute,  did  he  "testify  in  favor 
of  any  party  to  the  action  claiming  under 
him."  The  mere  fact  that  he  was  acting  as 
the  agent  of  the  respondent  should  no  more 
disqualify  him  under  the  statute  than  if  he 
had  not  been  so  acting,  but  had  been  present 
and  saw  the  things  done  and  beard  the  con- 
versations about  which  he  testified.  It  is 
not  the  policy  of  the  law  or  of  good  morals 
that,  because  a  party  to  a  contract  or  a 
cause  of  action  is  dead,  bis  estate  should  be 
excused  from  the  performance  of  the  former 
or  relieved  from  the  liability  as  to  the  lat- 
ter ;  nor  is  it  the  policy  of  the  law  to  destroy 
competent  testimony  showing  his  liability 
thereon.  Tbe  law  is  to  the  contrary,  and 
said  enabling  statute  was  enacted  for  the 
purpose  of  preserving  rights  and  not  to  de- 
stroy them.  The  statute  la  satisfied  when 
death  sUences  the  month  of  one  oi  tbe  par- 
ties and  tbe  courts  close  the  lips  of  the  oth- 
er, without  going  further  and  destroying 
competent  testimony  showing  the  liability  of 
the  deceased  party. 

Tbe  next  case  cited  by  counsel  for  app^ 
lants  is'  that  of  Banking  House  v.  Rood,  liiSi 
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Mo.  256,  33  8.  W.  816.  The  facts  In  tbat 
caae  are  not  clearly  stated,  but  after  a  care- 
ftrl  consideration  of  the  same  I  gather  that 
their  were  substanttally  as  follows:  The 
plaintifC  was  ka  incorporated  bank,  and 
James  M.  Wilcosson  and  Harrison  Wllcox- 
stm  were  stockholders  therein.  The  former 
was  Its  cashier  and  the  latter  its  president 
The  defendant'  Rood  executed  his  note  to 
the  bank  for  money  borrowed,  and  subse- 
quently died.  The  Wilcoxsons  testified  over 
the  ol^ectlon  of  defendant  that  the  note  was 
signed  by  Rood,  and  that  they  saw  him  sign 
it.  On  appeal  to  this  court  it  was  held  that 
the  Wilcoxsons  were  not  comijetent  witness- 
es. While  the  case  of  Bates  v.  Forcht,  89 
Mo.  121,  1  S.  W.  120,  was  reviewed  by  the 
court,  yet  in  terms  it  was  neither  overruled 
nor  confirmed ;  and  I  confess  I  do  not  under- 
stand the  opinion  in  the  light  of  the  conclu- 
sion reached  and  the  cases  cited  and  relied 
upon  in  support  of  it.  And  Judge  Fox  evi- 
dently encountered  the  same  difBculty  when 
he  wrote  the  opinion  in  the, case  of  Clark 
V.  Thias,  173  Mo.  628,  for  on  page  646,  73 
S.  W.  616,  on  page  620,  In  considering  said 
case  he  said: 

"The  case  of  Banking  House  v.  Rood,  132  Mo. 
256  [33  S.  W.  816]  relied  upon  by  appellants, 
is  not  In  conflict  with  the  cases  herein  referred 
to.  On  the  contrary,  the  case  of  Stanton  v. 
Ryan,  supra,  is  quoted  approvingly  by  nearly 
all  of  the  cases  upon  the  questions  involved  in 
this  particular  contention.  Martin  was  not  a 
party  in  interest,  either  in  the  note  or  suit; 
hence  we  are  of  the  opinion  that  he  was  a  com- 
petent witness," 

It  may  be  added  In  this  connection  that  the 
opinion  in  the  case  of  Banking  House  v. 
Rood,  supra,  does  not  notice  any  of  the 
cases  dted  by  Judge  Fox  in  support  of  his 
ruling  upon  this  question,  with  the  exception 
of  the  case  of  Stanton  v.  Ryan,  supra,  which 
holds  directly  to  the  contrary  to  what  was 
ruled  in  that  case,  notwithstanding  the  fact 
that  all  of  them  were  earlier  cases.  In  ad- 
dition to  the  Stanton-Ryan  Case,  Judge  Mc- 
Farland  also  dted  the  following  cases  In 
support  of  his  conclusions  readied  in  the 
Banking  House-Rood  Case:  WiUiams  v.  Ed- 
wards, 94  Mo.  447,  7  S.  W.  429;  Orr  v.  Bode, 
101  Mo.  398,  13  S.  W.  1066;  Leach  T.  Mc- 
Fadden,  110  Ma  587,  19  8.  W.  947;  Bank 
T.  Payne,  HI  Mo.  296,  20  8.  W.  41;  and 
MlUer  V.  WUswi,  126  Mo.  54,  28  S.  W.  640. 

We  have  already  reviewed  the  Willlams- 
Bdwards  Case,  which  dearly  does  not  sup- 
port the  conclusions  annonnced  by  Judge  Mo- 
Farland.  That  was  a  case  where  the  agent 
who  represented  the  insurance  company  was 
dead. 

The  nert  case  dted  in  support  of  the  Bank- 
ing Honsie-Rood  Case  is  Orr  v.  Rode  et  al., 
supra.  A  most  casual  reading  of  that  case 
will  show  that  It  baa  no  bearing  upon  the 
question  for  which  It  was  cited.  The  facts 
of  that  case  in  brief  were  these:  John  H. 
Rode  conveyed  to  James  W.  Strong  certain 
leal  estate.  In  troat  for  certain  puipoees, 


and  on  the  same  day  Strong  executed  a  deed 
of  trust  to  Ira  Brown,  trustee,  to  secure  $4,- 
000  borrowed  by  him  from  Orr,  the  plaintiff. 
The  question  Involved  In  the  case  was  the 
power  of  Strong  to  mortgage  the  property 
under  the  deed  from  Rode  to  him.  Rode 
was  dead  at  the  date  of  the  trial,  and  over 
the  objection  of  the  defendants  the  plaintUT, 
Orr,  was  by  the  trial  court  permitted  to  tes- 
tify as  to  what  was  said  to  Mr.  Strong  re- 
garding the  loan,  but  not  as  to  what  was 
said  to  Mr.  Rode.  In  discussing  that  ques- 
tion the  conrt  on  page  399  of  101  Mo.,  on 
page  1068  of  13  S.  W.,  said: 

"The  reason  and  spirit  of  the  law  do  not  sane. 
tion  the  exdusion  of  the  evidence  here  in  ques- 
tion, even  if  Strong  be  regarded  as  a  mere  agent 
of  the  grantor,  Rode.  Though  the  latter  was 
dead.  Strong,  at  the  time  of  the  trial,  was  Uv- 
ing  and  competent  The  statute,  when  given 
its  rational  interpretation,  does  not  exclude  the 
evidence  of  one  party  to  a  contract  when  the 
transaction  on  the  otner  part  was  had  with  an 
agent^  still  living  and  competent,  though  the 
principal  (for  whom  the  business  was  transact- 
ed) may  be  dead.  Wtird  v.  Ward,  37  Mich.  233. 
But,  as  we  have  already  remarked.  Strong  was 
no  mere  agent  of  Rode.  He  was  trustee  of  an 
express  trust,  and  might  liave  sued  in  his  own 
name  to  enforce  his  rights  as  trustee,  and,  with- 
in the  scope  of  the  trust,  had  power  to  contract 
as  such  as  a  principal.  Having  done  so,  the 
testimony  of  Orr,  as  to  dealings  with  him  in 
that  capacity,  were  admissible,  even  under  the 
strict  letter  of  the  statute." 

If  that  case  has  any  application  to  the  case 
under  consideration,  or  to  the  one  at  bar.  It  is 
against,  rather  than  In  favor,  of  the  appd- 
lants. 

The  next  case  dted  in  support  of  ihe  Bank-  i 
ing  House-Rood  Case  is  Leach  v.  McFadden, 
supra.  The  facta  of  tbat  case  were  these:  John 
K.  Ragland  bequeathed  to  Leach,  the  plaintifr, 
about  $5,000,  which  the  probate  court  order- 
ed the  executors  to  pay,  which  the  plaintiff 
daimed  was  never  done.  The  plea  of  the  ex- 
ecutors was  payment  through  James  Q.  Rag- 
land,  an  attorney  of  plaintiff.  The  attorney 
was  dead,  and  Johnson,  one  of  the  defend- 
ants, was  offered  as  a  witness  to  prove  that 
the  legacy  had  been  paid  to  said  attorney  for 
the  plalfltifF.  On  appeal  to  this  court  It  was 
properly  held  that  Johnson  was  not  a  onnpe- 
tent  witness.  But  this  ruling  did  not  support 
the  Banking  House-Rood  Case,  nor  the  posi- 
tion of  the  counsel  for  appellants  in  this  case. 
In  the  former  the  agents,  the  cashier  and  pres- 
ident of  the  bank,  were  living  and  testified  at 
the  trial,  and  so  In  this  case  Mr.  Wagner,  was 
living  and  testified  at  the  trial;  but  In  the 
Leach-McFadden  Case  the  agent  or  attom«r 
was  dead,  and  therefore  he  could  not  testify. 
That  Is  the  distinguishing  feature  between 
the  two  dasses  of  cases,  which  will  be  sp&- 
dally  conddered  later. 

The  next  case  dted  in  support  of  the  Bank- 
ing House-Rood  Case  Is  that  of  Bank  v. 
Payne,  supra.  The  facts  of  that  case  are  sub- 
stantially the  same  as  those  In  the  caae  at 
Leach  v.  McFadden,  and  the  holding  of  t**,^-^  ^-^  T ,-» 
court  was  substantial!;  the  same  as  It  waaOx  L^ 
in  that 
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The  last  case  dted  In  support  of  tlie  Bank- 
ing House-Rood  Case  Is  that  of  Miller  t.  Wil- 
son snpm.  In  tbat  case  one  Cochran,  sold 
certain  lots  to  one  Towne,  and  the  latter  exe- 
cuted a  deed  of  trust  on  said  lots  to  secure 
two  notes  of  $387  each,  a  part  of  the  pur- 
chase mtmey.  Subsequently  Towne  sold  and 
conveyed  all  of  said  lots,  except  lot  No.  119, 
by  a  general  warranty  deed  to  Mrs.  MlUer, 
one  of  the  plaintiffs,  and  took  back  from  her 
a  deed  of  trust  to  secure  a  part  of  the  pur- 
diase  money.  On  the  same  day  Towne  sold 
to  and  conveyed  by  general  warranty  deed 
said  lot  119  to  Mrs.  Miller  and  her  coplain- 
tlff,  and  took  back  from  them  a  deed  of  trust 
on  the  same  to  secure  two  notes,  of  $125  each, 
a  part  of  the  purchase  money.  These  sales 
were  made  by  one  Hall,  as  agent  for  the  ven- 
dors, and  the  notes  given  in  the  hands  of  Hall 
as  agent  for  collection,  with  instmctions  to 
apply  the  proceeds  of  the  same  in  payment  of 
the  notes  he  had  executed  to  Cochran.  After- 
wards plaintiffs  heard  of  said  first  deed  of 
trust  and  the  arrangements  made  for  Its  pay- 
ment, and  were  satisfied  therewith;  and 
thereafter  the  plaintiff  paid  to  HaU  $869, 
with  which  he  paid  one  of  the  Oocfaran  notes, 
but  failed  to  pay  the  other.  Oochran  died, 
and  thereafter  the  plaintiff  paid  Hall  an  ad- 
ditional $60.  Subsequently  the  plaintiffs 
brought  that  suit  against  WUson,  administra- 
tor of  Cochran's  estate,  to  have  said  first  deed 
of  trust  declared  satisfied  and  canceled. 
Over  the  objection  of  defendant,  Mrs.  Miller 
was  permitted  to  testify  in  her  own  behalf, 
and  upon  appeal  to  this  court  that  ruling  was 
sustained,  -upon  the  ground  that  HaU,  the 
agent  of  Cochran,  with  whom  she  transacted 
the  business,  was  living,  and  the  fact  that 
Cochran  was  dead  was  immaterial,  and  Hall's 
testimony  in  no  sense  violated  the  statute 
under  consideration.  That  ruling  was  clearly 
correct,  but  it  in  no  manner  lent  support  to 
the  ruling  made  in  the  Banking  House-Kood 
Case ;  nor  has  it  any  bearing  on  the  question 
here  under  eonslderatioa  The  last  case  was 
also  written  by  Judge  McFarland,  and  the 
same  authorities  were  cited  iu  support  of  his 
ruling  that  were  cited  in  support  of  the  rul- 
ing in  the  Banking  House-Bood  Case. 

This  review  of  the. cases  upon  which  Judge 
McFarland  based  his  ruUngs  clearly  shows 
the  error  into  which  he  fell  and  the  reason 
therefor,  viz.,  that  it  was  not  Just  to  permit 
the  agent  of  the  living  party  to  a  contract  or 
cause  of  action  to  testify  in  his  own  behalf 
when  the  other  party  thereto  was  dead,  and 
coald  not  testify,  and  therefore  he  ruled  that 
an  equitable  construction  should  be  placed  up- 
on the  statute  which  would  not  only  close  the 
lips  of  the  surviving  party  to  the  transaction, 
as  was  done  in  the  case  at  bar,  but  would  also 
seal  the  mouth  of  her  agent,  who  acted  for  her 
in  the  transaction,  and  thereby  prevent  re- 
dress for  her  injury.  I  am  unable  to  see  any 
jTistlce  in  such  a  ruling  or  any  authority  to 
support  it.  At  common  law  George  W.  Wag- 
ner, the  agent  of  the  reiq)ondent,  was  clearly 


a  competent  witness  for  her,  as  stated  by  611 
of  the  text-writers,  and  as  universally  an- 
nounced by  the  adjudications  r  and  if  he  was 
not  a  competent  witness  in  this  case,  it  must 
be  because  section  6364,  R.  S.  1909,  an  ena- 
bling  act,  disqualified  him  as  snc}i. 

Tbat  statute  in  plain  and  unambiguous 
terms  provides  that,  when  one  party  to  the 
contract  is  dead,  the  other  party  thereto 
^lall  not  be  permitted  to  testify,  etc.  This 
language  in  no  sense  refers  to  the  agent  of 
the  real  party  to  the  contract ;  and  especially 
may  that  be  affirmed  when  viewed  in  the  light 
of  the  common  law  and  public  policy  which 
permitted  agents,  brokers,  etc.,  to  testify  in 
behalf  of  their  principals,  and  the  further 
fact'  that  said  statute  is  an  enabling  statute 
as  practically  all  of  the  authorities  bold. 
Weiermueller  v.  Scullin,  203  Mo.  466,  loa  dt 
471,  101  S.  W.  1068;  Southern  Bank  v. 
Slatterly,  166  Mo.  loc.  dt  688,  6«  S.  W.  1066; 
Lynn  v.  Hockaday,  162  Mo.  loa  dt  122,  61  & 
W.  885,  85  Am.  St  Rep.  48a  In  other  words, 
the  first  clause  of  said  statute  was  designed  to 
remove  the  common-law  interest  disability  of 
all  parties  to  a  contract  or  cause  of  action  to 
testify  in  their  own  behalf,  whUe  the  second 
and  third  provisions  thereof  were  designed 
to  limit  the  first  to  cases  where  both  parties 
were  living,  by  retaining  said  common-law 
disability  in  full  force  where  one  of  the  par- 
ties was  dead.  Weiermueller  v.  Scullin,  su- 
pra, loc.  dt  478,  101  S.  W.  1088;  Curd  v. 
Brown,  148  Mo.  95,  49  S.  W.  990.  Valliant, 
C.  J.,  in  the  case  of  Griffin  v.  Nicholas,  224 
Mo.  275,  at  page  288,  123  S.  W.  1063,  in  con- 
sidering this  statute,  expressed  the  same  idea 
In  this  language: 

"Section  4652,  Revised  Statutes  of  1899,  first 
removes  the  common-law  disability  which  dis- 
qualified a  witness  on  account  of  bis  interest 
in  the  suit,  then  it  excepts  from  those  whom 
tbat  statute,  without  the  exception,  would  ren- 
der qualified,  a  party  to  a  contract  in  issue  and 
on  trial  when  the  other  party  was  dead."' 

According  to  the  ruling  in  the  latter  case, 
the  respondent  herself  was  a  competent  wit- 
ness upon  the  theory  that  the  cause  of  action 
was  for  fraud  and  deceit  and  not  upon  con- 
tract 

Counsel  also  dte  the  following  cases  iu 
support  of  that  ruling:  Stewart  v.  Glenn, 
Adm'r,  58  Mo  481,  loc.  dt  487,  488;  Snider 
V.  McAtee,  165  Mo.  App.  260,  147  S.  W.  136, 
affirmed  by  Supreme  Court  July  6,  1915,  178 
S.  W.  484;  Baer  v.  Pfaff,  44  Mo.  App.  35; 
Clark  V.  Thias,  173  Mo.  628,  73  S.  W.  616; 
Darks  v.  Scudder-Gale  Gro.  Co.,  146  Mo.  App. 
246,  loc.  dt  255,  180  S.  W.  430;  Morse  v. 
Low,  44  Vt  561;  Magee  v.  Burch,  108  Mo. 
336,  loc.  clt  342, 18  S.  W.  1078;  Bank  v.  Sco-, 
field,  39  Vt  590;  Brim  t,  Fleming,  135  Mo. 
597,  37  S.  W.  501 ;  Cole  v.  Shurtleff,  41  Vt 
311,  98  Am.  Dec.  587;  Poquet  v.  North  Hero, 
44  Vt  91,  loc.  dt  95,  96;  Ford  v.  McClaln, 
Adm'r,  164  Mo.  App.  loc.  dt.  178,  179,  148 
S.  W.  190 ;  Dawson  v.  Wombles,  104  Mo.  App. 
272,  78  S.  W.  823. 

The  ruling  in  the  Qriffln-Nlcbolaa  Case  was 
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by  a  divided  court,  four  to  three.  I  did  not 
then  think  the  ruling  there  announced  was 
sound,  nor  have  I  changed  my  opinion  In 
that  regard.  But,  be  that  sound  law  or  not, 
It  Is  not  nece8S6U7  In  tUs  case  to  go  the 
lengths  of  that  one  In  order  to  hold  Wagner, 
the  respondent's  agent,  was  a  competent 
witness.  In  short,  according  to  practically 
all  of  the  authorities,  where  one  of  the  par- 
ties Is  dead,  the  common-law  disqnallflcfi- 
tlon  remains  in  full  force  and  effect;  but 
that  In  no  manner  affects  the  agent,  factor, 
clerk,  attorney,  etc.,  of  the  living  party 
through  whom  the  transaction  was  negoti- 
ated. 

If,  as  contended  for  by  counsel  for  appel- 
lants, and  as  decided  In'  the  Banking  House:- 
Rood  Case,  that  said  statute  disqualified  both 
the  surviving  party  and  her  agent,  then  there 
is  not  a  bank  In  the  state,  which  holds  the  note 
of  a  deceased  person  that  can  collect  the 
same,  where  the  execution  of  the  note  Is  de- 
nied, or  where  infirmities  are  shown  to  exist, 
without  perchance  an  outside  person  might 
be  found  who  knows  the  signature,  or  who 
happened  to  be  familiar  with  the  transaction 
out  of  which  the  note  grew.  The  sa.me  would 
be  true  of  merchants,  who  sell  goods  on 
credit,  and  subsequently  the  purchaser 
should  die,  as  was  clearly  shown  by  Judge 
Fox  in  the  case  of  Tblas  y.  Clark,  supra. 
Had  the  ruling  In  the  latter  case  been  the 
same  as  announced  in  the  Banking  House- 
Rood  Case,  then  clearly  neither  Thlasnor  his 
derk  could  have  testitied  to  the  execution 
of  the  note,  nor  to  the  sale  of  the  goods  out 
of  which  the  note  was  given;  but  recogniz- 
ing the  existence  of  the  common-law  rule  as 
to  the  competency  of  one's  clerks,  brokers, 
etc.,  to  testify  in  his  behalf,  was  still  in  full 
force,  enabled  Judge  ijox  to  rightfully  hold 
that  Martin,  the  clerk,  was  a  competent  wlt- 
ne^,  notwithstanding  the  maker  of  the  note 
was  dead,  and  thereby  enabled  the  plaintiff 
to  recover  his  just  debt,  which  otherwise 
would  have  been  forever  lost  And  If  the 
rule  announced  in  the  Banking  House-Rood 
Case  is  sound,  then  in  all  personal  injury 
cases  resulting  in  death,  against  railways, 
other  corporations  and  persons,  growing  out 
of  wrecks,  negligence,  etc.,  then  all  of  their 
officers,  agents,  and  employes  would  be  dis- 
qualified as  witnesses  therein.  That  cer- 
tainly cannot  be  the  law. 

We  have  carefully  examined  all  of  the 
other  cases  in  support  of  this  proposition, 
and  find  none  of  them,  except  Green  v. 
Dltsch,  143  Mo.  1,  44  S.  W.  799,  and  two  or 
three  cases  in  the  Court  of  Appeals,  which 
are  based  upon  and  follow  the  Banking 
House-Rood  Case,  which  lend  support  there- 
to ;  and  it  would  be  a  useless  waste  of  time 
to  review  them  here,  as  they  contain  nothing 
new.  There  is  no  case  in  the  books  which  bet- 
ter shows  the  wisdom  and  Justice  of  the 
common-law  announcement  made  by  Judge 
Fox  than  does  the  case  of  Thias  v.  Clark, 
Bupra,  and  for  that  reason,  in  my  opinion. 


the  rule  there  stated  should  be  adhered  to, 
and  that  decided  in  the  case  of  Banking 
House  V.  Rood,  supra,  should  be  overruled, 
which  is  accordingly  dona 

[23]  X.-  The  same  objections  that  were 
urged  against  the  competency  of  Wagner 
as  a  witness  were  also  made  against  the 
competency  of  Edwards.  There  is  no  merit 
in  this  objection.  While  the  optional  con- 
tract of  respondent  provided  that  the  sale 
of  her  stock  was  not  to  be  made  thereunder 
without  the  Edwards  stock  was  to  be  sold  at 
the  same  time  and  uptm  the  same  terms  as 
her  own,  yet  the  evidence  clearly  shows  that 
each  of  them  owned  their  shares  in  severalty, 
and  that  they  sold  them  severally;  the  condi- 
tion mentioned  was  Inserted  for  the  protec- 
tion of  their  respective  rights  in  the  matter 
of  voting  for  members  of  the  board  of  di- 
rectors of  the  company,  and  not  to  authorize 
a  Joint  sale  of  their  shares  of  stock.  Ed- 
wards, therefore,  was  neither  a  party  to  the 
contract  sued  on,  nor  Interested  (herein,  wiUi- 
In  the  meaning  of  said  statute. 

This  same  question  was  presented  to  Divi- 
sion No.  2  of  this  court  in  the  case  of  Snider 
V.  McAtee,  178  S.  W.  484.  The  only  differ- 
ence in  the  facts  of  the  two  cases  were  that 
in  that  case  the  parties  separately  purchased 
the  shares  of  stock,  while  here  they  separate- 
ly sold  them.  The  court,  in  discussing  this 
question  in  that  case,  on  page  4SS,  said: 

"The  statute  (section  6354,  R^  S.  1909)  pro- 
vides that  in  actions  where  one  of  the  origuial 
parties  to  the  contract  or  cause  of  action  in  is- 
sue and  on  trial  is  dead,  or  is  shown  to  the  court 
to  be  insane,  the  other  party  to  such  contract 
or  cause  of  action  shall  not  be  admitted  to  tes- 
tify either  in  his  own  favor  or  that  of  any  other 
party  to  the  action  clalmiag  under  him.  Tb« 
inhibition  above  quoted  is  without  influence 
here,  for  the  witness  Sperling  is  in  no  sense  a 
party  to  plaintiff's  cause  of  action,  or  to  the 
contract  by  which  plaintiff  acquired  title  to  the 
22  shares  of  stock  which  he  purchased.  Plain- 
tiff did  not  acquire  title  through  Sperling  or 
through  any  contract  by  which  they  jointly 
purchased  the  stodt,  for  each  party  individnally 
pur<^sed  from  Quinn  and  paid  for  a  certain 
number  of  shares  of  stock.  Neither  is  plain- 
tiff's right  derived  In  any  sense  through  Sperling, 
the  witness,  but,  on  the  contrary,  it  arises  from 
his  individual  contract  of  purchase  entered  into 
with  Quinn  in  the  presence  of  Sperling  and 
Schwab.  Obviously  the  witness  Sperling  w«a 
competent  to  speak  of  the  contract  made  in  his 
presence  by  plainti£f  and  Quinn." 

The  same  is  true  here;  the  sale  of  the 
Wagner  and  Edwards  stock  was  not  a  Joint 
sale,  but  several,  depending  upon  a  collateral 
condition,  designed  to  protect  each  other  in 
their  rights  as  minority  stockholders  in  the 
election  of  the  board  of  directors  of  tbe 
comi>any,  in  case  the  sale  of  tbe  stock  of  ei- 
ther party  was  not  completed. 

XT.  There  were  scores  of  objections  made 
to  questions  propounded  to  tibe  witnesses 
George  W.  Wagner  and  W.  J.  Edwards. 
These  questions  were  designed  to  throw  llgfat 
upon  the  value  of  the  plant  and  the  shares  of 
stock  sold,  as  well  as  to  the  charges  of  fraud 
presented  by  the  pleadings.  The  objections /-v 
were  of  tbe  same  general  duu?acter,  lalslnx^ 
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the  questions  of  competency,  relevancy,  and 
materiality  of  the  testimony  solicited. 

We  have  carefully  read  this  entire  record, 
and  have  stated  the  evidence  objected  to, 
and  when  we  consider  the  character  of  the 
suit,  and  how  difficult  it  is  to  prove  fraud 
and  deception  by  direct  evidence,  the  courts 
permit  a  rather  wide  Inquiry  Into  the  facts 
and  drcumstances  of  the  case.  In  order  that 
the  jury  may  draw  proper  Inferences  there- 
from, which  could  not  otherwise  be  proven. 

[14]  This  is  a  well-settled  rule  of  evidence, 
and  Is  frequently  resorted, to  y^^Q  the  ques- 
tion of  fraud  Is  involved;  and  In  our  opin- 
ion the  evidence  objected  to  In  this  case,  un- 
der that  rule,  was  properly  admitted.  Smal- 
ler T.  Hale,  37  Ho.  102,  loc.  dt  104 ;  Stewart 
V.  Severance,  43  Mo.  322,  loa  dt  334,  97 
Am.  Dec.  892;  Hopkins  v.  Slevert,  58  Mo. 
201 ;  Mosby  t.  Commission  C!o.,  91  Mo.  App. 
500,  loc.  dt  507,  and  cases  dted;  14  Am. 
&  Bng.  Bncy.  Law  (2d  Ed.)  pp.  195, 196;  Saw- 
yer V.  Walker,  204  Mo.  133,  loc.  dt  160,  102 
S.  W.  544;  Derby  v.  Donahoe,  208  Mo.  684, 
loc.  dt  688,  106  S.  W.  632;  20  Cyc  p.  110. 

[2B]  XII.  Counsel  next  Insist  that  the  trial 
court  erred  in  permitting  the  respondent  to 
testify  as  a  witness  in  the  case,  upon  the 
ground  that  Mr.  Binder,  one  of  the  parties  to 
the  cause  of  action  on  trial,  was  dead.  The 
record  shows  that  the  court  sustained  the  ob- 
jection as  to  Mr.  Binder  and  to  his  estate, 
but  overruled  It  as  to  Mr.  Thomas,  the  other 
party  to  the  cause  of  action,  who  was  living 
at  the  time  of  the  trial  and  Is  still  living. 
That  ruling  as  to  both  Binder  and  Thomas 
was  correct  and  has  the  repeated  approval 
of  this  court  Fulkerson  v.  Thornton,  68 
Mo.  468;  Babb  ▼.  Ellis,  76  Mo.  459;  Nugent 
V.  Curran,  77  Mo.  323;  Sotebler  v.  Transit 
Co.,  203  Mo.  702,  loc.  dt  721.  102  S.  W.  651. 

[21]  If  appellants  desired  the  effect  of  the 
testimony  of  the  witnesses  limited  to  the  de- 
fendant Thomas  alone,  they  should  have  re- 
guested  an  instruction  so  limiting  It  and, 
having  failed  to  do  so,  they  cannot  now  com- 
plain. It  was  not  the  duty  of  the  court  to 
give  such  an  instruction  without  a  reqnest 
Brennan  t.  St  Louis,  92  Mo.  482,  2  S.  W. 
481;  Babb  T.  Ellis,  76  Mo.  469;  Garesche  v. 
College,  76  Mo.  382 ;  Sotebler  v.  Transit  Co., 
203  Mo.  702,  loc.  dt  721,  102  S.  W.  651,  and 
cases  cited;  Standard  Milling  Co.  v.  Transit 
Co.,  122  Mo.  258,  26  S.  W.  704;  Wright  v. 
Gillespie  &  Co.,  43  Mo.  App.  244,  loc.  dt  253; 
Woods  V.  By.  Co.,  51  Mo.  App.  600,  loa  dt 
603. 

[27]  xm.  The  action  of  the  court  in  per- 
mitting respondent  to  show  what  price  Thom- 
as sold  the  stock  for  was  not  erroneous.  The 
evidence  for  the  respondent  tended  to  show 
that  Thomas  undertook  to  sell  her  stock  as 
ber  agent  and  that  prior  thereto  he  had  en- 
tered into  a  fraudulent  scheme  with  Binder, 
with  whose  assistance  he  was  to  secure  that 
agency,  for  the  piupose  of  defrauding  her; 


also  that  by  means  thereof  she  was  defraud- 
ed out  of  the  sum  sned  for,  which  he  retain- 
ed for  his  own  use. 

[21]  The  evidence  also  tended  to  show  that 
by  said  conduct  Mr.  Binder  realized  forty-odd 
thousand  dollars  more  for  his  stock  than  he 
had  previously  authorized  Thomas  to  sell  it 
for.  Clearly  that  evidence  was  admissible 
upon  the  question  of  fraud,  and  as  the  extent 
of  respondent's  damages. 

[21]  XIV.  It  is  flnallyi  insisted  that  the 
verdict  was  excessive.  This  insistence  is  un- 
tenable. The  evidence  dearly  tended  to  show 
that  the  stock  of  respondent  was  worth  at 
least  $136  per  share,  U  not  more,  and  the 
difference  between  that  price  and  the  price 
she  recdved  for  it  was  more  than  she  sued 
for,  and  exceeded  the  amount  of  the  verdict 
when  we  consider  the  additional  5  per  cent 
commission  Mr.  Thomas  charged  her  for  sell- 
ing the  stock. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  circuit  court  Is  affirmed.     All 
concur,   BOND,   J.,   in   result   only,   except . 
G&AVES,  J.,  not  sitting. 


MILLER  et  al.  v.  STAGGS  et  aL 
(Supreme   Court   of   Missouri.    In   Banc.    De- 
cember 22,  1915.) 
For  majority  opinion,  see  181  S.  W.  116. 

WOODSON,  C  J.  (dissenting).  I  dissent 
from  the  per  curiam  opinion:  First,  because, 
when  it  is  said  that  the  case  is  here  tried 
as  an  equity  case,  it  includes'  all  the  Incidents 
thereto,  without  specially  mentioning  them; 
and,  second,  because  this  being  an  equity 
cause,  this  court  is  not  bound  by  any  legis- 
latliw  which  prescribes  the  judgment  It  shall 
enter.  If  the  Legislature  can  control  the 
judgment,  then  the  cause  is  not  tried  by  a 
court  of  equity  only  In  name,  and  the  whole 
proceeding  must  therefore  yield  to  the  stat- 
utory judgment  to  be  entered,  which  would 
destroy  its  diaracter  as  an  equitable  pro- 
ceeding. 


STRATJGHAN  v.  METERS.    (No.  19328.) 

(Supreme   Court  of  Missonri.    In   Banc.    July 

8,  1916.    Rehearing  Denied  July  18,  1916.) 

1.  Statdtes  ®=»101(1)— Local  ob  Spbciai, 
Laws— Electiohb. 
Laws  1918,  p.  323,  relating  to  the  manner 
In  which  voters  who  are  absent  from  their  place 
of  residence  may  cast  their  vote,  is  not  obnoxious 
to  Const  art  4,  i  53,  subd.  12,  providing  that 
the  General  Assembiv  shall  not  pass  any  local 
or  spedal  law  "for  toe  opening  and  conducting 
of  electionB,  or  fixing  or  changing  the  places  of 
voting,"  such  law  not  being  applicable  solely  to 
the  city  and  county  of  St  Loals^  although  sec- 
tion 1  thereof  gives  the  privilege  of  nonresident 
voting  to  one  woo  may,  on  the  occurrence  of  any 
general  election,  be  unavoidably  absent  "from 
the  county  or  dty  of  St  Louis  in  which  he  re- 
sides," since  sudi  section  is  at  most  merely 
ambiguous  and  the  title  to  the  act  reading  "A^^ 
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act  to  enable  railroad  employes,  travelins  sales- 
men, and  other  persona  required  by  their  du- 
ties or  occupation  to  be  absent  from  their  TOt- 
injf  precincts  on  the  day  of  any  general  election, 
to  cast  their  votes  wherever  within  the  state 
they  may  be,  and  providing  for  the  counting  of 
such  votes  and  prescribing  penalties  for  viola- 
tions thereof,"  is  clear  ana  unambiguous  and 
nnmistakably  expresses  the  applicability  of  the 
act  to  the  whole  state. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  §  113 ;   Dec.  Dig.  <g=3l01(l).] 
2.  Statutes  *=>211—Con8tbuc!Tion— Title. 

Where  certain  terms  of  a  statute  are  am- 
biguous, courts  are  at  liberty  to  go  to  the  title 
as  a  cluo  or  a  guide  to  the  legislative  intent. 

'[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  §  288;    Dec.  Dig.  ®=>211:] 
8.  Statutes   ^=>188— ObNSTBUcnoN— Wobds 

— Eni,aboino  ok  Restbictino  Meanino. 

Doubtful  words  of  a  statute  may  be  enlarged 

or  restricted  in  their  meaning  to  conform  to  the 

true  intent  of  the  lawmakers,  when  manifested 

by  the  aid  of  sound  principles  of  interpretation. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §S  266,  267,  276 ;  Deo.  Dig.  <S=>188.] 
4.  Constitutionai,    Law    ig=>48— Constbuo- 

TioN  OF  Statutes  —  Pavobino  Constitu- 

tionalitt. 
Courts  are  reluctant  to  declare  statutes  un- 
constitutional and  resolve  all  doubt  in  favor  of 
their  validity. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §  46;    Dec.  Dig.  «=»48;    Stat- 
utes, Cent  Dig.  {  56.] 
6.  Constitutional  Law  ®=»4*— Validity  of 

Statute- BuBDEN  of  Proof. 
It  being  the  presumption  that  the  Legisla- 
ture did  not  intend  to  violate  the  Constitution, 
the  burden  is  upon  one  asserting  the  unconstitu- 
tionality of  a  law  to  prove  that  fact 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §  46;  Dec.  Dig.  «=)48;  SUt- 
utes.  Cent.  Dig.  f  66.] 

6.  Constitutionai.  Law  ®=!>48— Constbuo- 
TiON  OF  Statutes — Habuonizinq  with 
Constitution. 

Legislative  acts  and  constitutix>nal  provi- 
sions must  be  read  together  and  so  harmonized 
as  to  give  effect  to  both  when  this  can  be  con- 
sistently done. 

[E}d.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §  46;  Dec.  Dig.  «=>48;  Stat- 
utes, Cent  Dig.  §  56.] 

7.  Statutes  ©=>8%(1)— Special  Laws. 

Laws  1913,  p.  323,  relating  to  the  manner 
in  which  voters  who  are  absent  from  their  place 
of  residence  may  cast  their  vote,  is  of  general 
applicajtion  and  not  special  or  local,  and  there- 
fore not  offensive  to  Const,  art  4,  §  54,  requir- 
ing notice  of  intention  to  apply  for  enactment 
of  special  laws. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  6 ;  Dec.  Dig.  «S=>8%(1).] 

8.  Elections  «=5»25— Conduct— Statutory 
AND  CoNSTmrnoNAL  Provisions— "Vote"— 
"Baixot." 

Laws  1913,  p.  323,  relating  to  the  manner 
in  which  voters  who  are  absent  from  their  place 
of  residence  may  cast  their  vote,  is  not  violative 
of  Const  art  8,  {  2,  requiring  as  a  qualification 
to  vote  of  every  male  citizen  that  "he  shall  have 
resided  in  the  county,  city,  or  town  where  he 
shall  offer  to  vote  at  least  60  days  immediately 
preceding  the  election,"  since  under  such  law, 
which  specifically  provides  that  the  ballot  shall 
not  be  deposited  in  the  ballot  box  nor  entered 
upon  the  pollbooks,  but  that  the  same  shall  un- 
der certain  safeguards  and  regulations  be  trans- 
mitted to  the  derk  of  the  county  where  the  voter 


resides  and  be  there  counted,  the  vote  takes 
effect,  ns  required  by  the  constitutional  t>rovi- 
sion,  only  in  the  place  of  his  residence,  althoush 
the  voter  exercises  the  means  of  voting  else- 
where; the  word  "voting"  meaning  suffrage, 
voice,  or  choice  of  a  person  for  or  against  a 
measure  or  the  election  of  any  person  to  office, 
and  not  being  synonymous  with  "ballot"  which 
is  merely  the  means  or  instrument  by  which 
the  person  votes  or  rather  expresses  his  choice 
or  exercises  his  right  of  suffrage. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  f  16;   Dec.  Dig.  «g=>25. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Ballot;    Vote.) 

9.  Constitutional    Law     $=3208(3)— Class 
Legislation— Voting — ^Absent  Votebs. 

Such  act  is  not  class  legislation  because  it 
applies  alike  to  all  persons  who,  by  reason  of 
their  business  duties,  are  unavoidably  absent 
from  their  county,  and  this  is  not  an  objectioit- 
able  dassification. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  |  650;  Dec.  Dig.  «s>208(3).] 

10.  Elections     «=927— Conduct— Constittt- 

TIONAL  AND  STATUTOBY  PBOVISIONS— "ELEC- 
TION Officers." 
Such  act  does  not  offend  against  that  part 
of  Const  art.  8,  |  8,  which  provides  that  all 
ballots  shall  be  numbered  in  the  order  in  whidi 
they  shall  be  received  and  the  number  recorded 
by  the  election  officers  on  the  list  of  the  voters 
opposite  the  name  of  the  voter  who  presents 
the  ballot,  since  there  is  nothing  in  the  act  pro- 
viding that  the  ballots  of  the  absent  voters  snail 
not  be  numbered,  nor  anything  which  would 
make  the  numbering  thereof  as  conticanplated 
by  the  Constitution  inconsistent  wiUi  its  provi- 
sions, and  the  provision  in  the  act  that  "the 
county  court  or  board  of  election  commissioners 
shall  open  said  envelope  or  envelopes  and  record 
said  ballot  upon  the  ^D  sheet  of  the  proper 
precinct  or  ward  in  their  possession  in  the  same 
manner  as  clerks  of  elections  record  votes," 
can  reasonably  be  so  construed  as  to  indicate 
an  intention  by  the  Legislature  that  these  bal- 
lots should  be  numbered  by  the  county  court  or 
the  board  of  election  commissioners;  such  of- 
ficers being  "election  officers"  within  the  mean- 
ing of  this  provision  of  the  Constitution. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  f  17;    Dec  Dig.  «=>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Election  Officers.] 

11.  Elections  <S=»198— Conduct— Tbavkliso 
Voters'  Act— Requibements. 

Under  such  act,  the  requirements  that  the 
voter  make  and  subscribe  to  the  affidavit  and 
that  the  ballot  have  the  names  of  all  the  judges 
on  the  back  thereof  are  mandatory  and  not 
merely  directory. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  f  170;   Dec.  Dig.  <&=>19e.] 

12.  Statutes    4=3181(2),    184— Gonbtsuction 
— Legislative    Pubpose. 

In  construing  statutory  provisions,  the  ob- 
ject and  purpose  which  induced  their  enactment, 
and  the  mischief  they  are  intended  to  prevent, 
must  be  given  effect  as  must  also  the  results 
and  consequences  of  a  proposed  interpretation. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  8|  259,  262,  263;  Dec.  Dig.  C= 
181(2),  184.f 

Faris,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Ste.  Genevieve 
County;  R.  6.  Ranney,  Jndge. 

Election  contest  by  Thomas  B.  Straughan 
against  Ciiarles  W.  HeyeAk     B^rom  a  Jadg-  r\ 
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nent  for  contestant,  contestee  appeals.    Af- 
firmed. 

This  la  a  contested  election  case.  At  tbe 
last  general  election  in  Ste.  Genevieve  county, 
held  on  November  8, 1914,  tbe  contestant  and 
contestee  were  opposing  candidates  for  the 
ofiBce  of  presiding  Judge  of  the  county  court 
of  said  county.  Both  parties  are  eligible  un- 
der tbe  law  to  bold  tbe  ofBce.  Tbe  notice 
and  counter  notice  of  contest,  in  addition  to 
tbe  necessary  averments  as  to  tbe  nominfi- 
tion  of  candidates  and  tbe  holding  and  re- 
sults of  tbe  election  as  declared  by  tbe  elec- 
tion officials,  contain'  numerous  averments 
charging  specliOc  objections  to  many  of  tbe 
votes  cast,  based  on  the  alleged  nonresidence, 
nonage,  and  other  disqualifications  of  the 
voters,  as  well  as  numerous  irregularities  of 
many  of  the  ballots.  In  addition  to  the  fore- 
going grounds  of  contest,  tlie  contestant  at- 
tacks the  consUtutlonallty  of  the  act  of  the 
General  Assembly,  approved  March  14,  1013, 
relating  to  the  manner  in  which  voters  who 
are  absent  from  their  place  of  residence  may 
cast  their  vote.    Laws  1913,  p.  323. 

Applications  to  the  circuit  court  were  made 
by  both  parties  for  writs  directed  to  the 
clerk  of  tbe  county  court,  commanding  blm 
to  open,  count,  compare  with  the  lists  of  vot- 
ers, and  examine  the  ballots  In  his  office 
which  were  cast  at  tbe  election  In  contest, 
and  to  certify  tbe  result  of  such  count  back 
to  said  court..  Tbls  was  done,  and  according 
to  the  count  made  by  tbe  county  clerk,  as 
shown  by  bis  report,  tbe  contestant  received 
a  total  of  1,121  votes,  and  the  contestee  re- 
ceived a  total  of  1,130  votes,  a  majority  of 
nine  votes  in  favor  of  contestee.  A  certifi- 
cate of  election  was  accordingly  Issued  to 
contestee,  and  be  was  duly  commissioned  as 
presiding  judge  of  that  court  Such  other 
facts  as  are  material  and  essential  to  a  de- 
termination of  the  questions  presented  will 
be  noted  In  tbe  opinion. 

IChomas  B.  Whitledge,  of  St  Marys,  Sam- 
uel Bond,  of  PerryviUe,  and  Wm.  C.  Boverle, 
of  Ste,  Genevieve,  for  appellant.  Jerry  B. 
Burks,  of  Farmington,  for  respondent. 

REVELLB,  J.  (after  stating  tbe  facts  as 
above).  In  this  action  the  legislative  act 
(Laws  1913,  p.  325)  relating  to  absent  voters, 
and  prescrlbng  the  manner  in  which  they 
may  vote,  is  challenged  as  being  obnoxious  to 
the  Constitution,  and  the  facts  are  such  that 
a  determination  of  this  question  is  essential 
to  a  decision.    The  title  to  the  act  is: 

"An  act  to  enable  railroad'  empIoyeB,  traveling 
salesmen,  and  other  persons  required  by  their 
duties  or  occnpation  to  be  absent  from  their 
voting  precincts  on  tbe  day  of  any  general  elec- 
tion, to  cast  tieir  votes  wherever  within  the 
state  they  may  be,  and  providing  for  the  count- 
ing of  such  votes  and  prescribing  penalties  for 
violations  thereof." 

Tbe  body  of  tbe  act  provides  that  em- 
ploy^ of  railroad  companies,  traveling  sales- 
men, college  students,  and  all  other  persons 


who  are  qualified  electors  of  this  state,  and 
who,  by  reason  of  tbeir  business,  occnpation, 
or  duties,  are  on  the  day  of  the  general  elec- 
tion unavoidably  absent  from  the  county  In 
which  they  reside,  may  cast  tbeir  ballots  in 
any  voting  precinct  of  the  state  where  they 
may  present  themselves  on  tbe  day  of  tbe 
election.  The  act  then  proceeds  to  name 
tbe  conditions  and  regulations  under  which 
the  absent  voter  may  avail  blmself  of  the 
privilege,  and  enjoins  upon  him  certain  du- 
ties, among  which  are:  That  he  present 
himself  during  voting  hours  and  make  and 
subscribe,  before  one  of  tbe  election  judges, 
an  affidavit  relative  to  his  residence  and 
qualifications  as  an  elector;  the  reasons  of 
his  absence  from  his  county;  and  that  he  has 
not  voted  and  will  not  vote  elsewhere.  Tbls 
being  done,  the  act  provides  that  he  is  then 
entitled  to  a  ballot  of  a  certain  and  specif- 
ically defined  kind,  to  wit,  a  blank  ballot 
witb  tbe  names  of  all  tbe  judges  written  on 
the  back  thereof.  This  ballot  he  Is  then  au- 
thorized to  mark,  fold,  and  band  to  the 
Judge  in  like  manner  as  a  resident  voter. 
Tbe  act  further  provides  that  such  ballot 
shall  not  be  deposited  in  the  ballot  box  nor 
entered  upon  the  pollbooks,  but  shall,  to- 
gether with  the  affidavit,  be  sealed  In  an  en- 
velope, which  is  signed  by  one  of  the  judges 
and  be  filed  with  tbe  clerk  of  tbe  county 
where  the  ballot  was  cast,  and  be  by  him 
transmitted  to  the  clerk  of  tha  county  where 
tbe  voter  resides.  Ample  provisions  are 
then  made  for  recording  and  counting  such 
votes  In  the  county  of  the  voter's  residence, 
as  well  as  for  the  preservation  of  the  ballots 
and  penalties  for  violation  of  the  Act. 

[1]  The  court  nisi  held  the  act  Invalid  up- 
on the  ground  that  it  contravenes  tbe  twelfth 
subdivision  of  section  53,  art  4,  of  the  state 
Constitution,  which  is  as  follows: 

"Ttie  General  Assembly  shall  not  pass  any 
local,  or  special  law  •  •  •  'for  the  opening 
and  conducting  of  elections,  or  fixing  or  chang- 
ing the  places  of  voting.' " 

This  conclusion  was  a  sequence  of  the  con- 
struction which  tbe  court  placed  qpon  the 
act  that,  by  its  terms  and  title,  it  was  ap- 
plicable only  to  tbe  city  and  county  of  St 
Louis,  and  was  therefore  local  and  special. 
The  conclusion  is  unassailable  if  the  con- 
struction placed  upon  the  act  be  correct,  but 
In  this  we  disagree  with  the  learned  trial 
judge.  Tbe  title.  Instead  of  limiting  tbe  ef- 
fect of  the  act  to  those  two  subdivisions  and 
persons  residing  therein,  in  no  uncertain 
terms,  and  as  clearly  as  language  can  ex- 
press, makes  it  applicable  to  all  counties  and 
all  absent  electors,  wherever  they  may  reside 
or  be  on  the  date  of  election,  provided  both 
places  are  in  tbls  state.  In  fact,  the  title  so 
unmistakably  expresses  the  applicabiUty  of 
the  act  to  the  whole  state  that  it  would  be 
fatally  defective  ds  a  title  to  an  act  applica- 
ble only  to  tbe  city  or  county  of  St 

[2-8]  It  is  urged,  however,  that  the 
of  section  1  do  so  limit  and  restrict  it    It  la 
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tnie  this  section  Is  not  drawn  with  the  nicsty 
and  precision  which  characterizes  the  work 
of  a  linguist,  but  its  intent  and  meaning  is 
not  difficult  of  understanding  when  read  with 
other  parts.  The  worst  that  can  be  said  of 
It  is  that  certain  of  its  terms  are  ambigu- 
ous, and  in  that  case  we  are  at  liberty  to 
go  to  the  title  as  a  clue  or  guide  to  the  In- 
tention of  the  Legislature.  The  title  is  clear, 
unambiguous,  and  expressive,  and,  when  in- 
voked as  an  aid  in  the  construction,  removes 
all  doubt  as  to  the  meaning.  We  have  fre- 
quently said  that  doubtful  words  of  a  stat- 
ute may  be  enlarged  or  restricted  in  their 
meaning  to  conform  to  the  true  Intent  of  the 
lawmakers,  when  manifested  by  the  aid  of 
sound  principles  of  interpretation.  State  ex 
rel.  AuU  v.  Field,  112  Mo.  554,  20  S.  W.  672; 
Glaser  v.  Rothschild,  221  Mo.  loc  dt.  211, 
120  S.  W.  1,  22  L.  B.  A.  (N.  8.)  1045,  17 
Ann.  Cas.  676;  Bingham  t.  Birmingham,  103 
Mo.  345,  15  S.  W.  533.  In  deaUng  with  sub- 
jects of  this  character,  we  have  also  other 
well-established  rules  which  cannot  be  ig- 
nored. We  are  reluctant  to  declare  statutes 
unconstitutional,  and  we  resolve  all  doubt  In 
favor  of  their  validity.  We  indulge  the  pre- 
sumption that  the  Legislature  did  not  in- 
tend to  violate  the  organic  law  of  the  state, 
and  we  place  the  burden  upon  him  who  as- 
serts the  contrary  to  convince  us.  Acts  of 
the  Legislature  and  the  provisions  of  the 
Constitution  must  be  read  together,  and  so 
harmonized  as  to  give  effect  to  both,  when 
this,  can  be  consistently  done. 

[7]  We  are  of  the  opinion  that  the  Legis- 
lature clearly  intended  this  law  to  be  of  gen- 
eral application,  and  that  it  Is  not  q)eclal 
or  local,  and  therefore  not  offensive  to  sec- 
tion 64,  art.  4,  of  the  state  Constitution. 

[8]  It  Is  next  urged  by  respondent  that  the 
act  violates  that  part  of  section  2,  art  8,  of 
the  state  Constitution,  which  reads  as  fol- 
lows: 

"Every  male  citizen  •  ♦  ♦  possesaing  the 
following  qualifications  shall  be  entitled  to  vote 
at  all  electioDg  by  the  people.  He  sliall  have 
resided  in  the  county,  city,  or  town  where  be 
shall  offer  to  vote  at  least  60  days  immediately 
preceding  the  election." 

It  is  clear  that  this  section  does  not  under- 
take to  prescribe  the  manner  in  which  a 
dioice  shall  be  expressed,  or  a  vote  cast,  or 
the  ballots  iirepared,  deposited,  or  counted, 
bat  merely  the  qualifications  of  the  voters. 
It  is  true,  under  this  provision,  a  person  can 
vote  only  in  the  place  of  his  residence,  but 
this  constitutes  no  inhibition  against  any  par- 
ticular method  the  Legislature  may  provide 
to  enable  him  to  so  vote.  The  word  "vote" 
means  suffrage,  voice,  or  choice  of  a  person 
for  or  against  a  measure  or  the  election  of  any 
person  t6  office.  It  is  not  synonymous  with 
"ballot,"  which  is  merely  the  means  or  in- 
strument by  which  the  i>erson  votes,  or  rath- 
er expresses  his  choice  or  exercises  his  right 
of  suffrage  Clary  v.  Hurst,  104  Tex.  423, 
138  S.  W.  566;  State  v.  BlaJsdell,  18  N.  D. 
81,  119  N.  W.  860;  State  v.  Custer,  28  B.  L 


222,  66  Atl.  306-308;  OlUespte  v.  Palmer,  20 
Wis.  644;  Davis  v.  Brown,  46  W.  Va.  716^  34 
S.  E.  839. 

Had  this  measure  provided  that  such  ab- 
sent voter  could  vote,  that  is,  could  exercise 
a  right  of  choice  for  or  against  matters  re- 
lating to  the  place  where  he  did  not  reside. 
for  Instance,  candidates  of  a  county  or  dla- 
trict  other  than  that  of  his  residence,  there 
would  be  no  doubt  of  its  invalidity;  bat  It 
does  not  so  undertake.  The  act  spedflcally 
provides  that  the  ballot  shall  not  be  deposdt- 
ed  In  the  ballot  box,  nor  entered  upon  the 
IMllbooks,  but  that  same  shall,  under  certain 
safeguards  and  regulations,  be  transmitted  to 
the  clerk  of  the  county  where  the  voter  re- 
sides, and'be  there  counted.  The  act  of  le- 
gally voting,  as  the  term  is  understood  ta 
law,  embodies-  the  right  to  have  the  vote 
counted.  This  act  does  not  undertake  to  au- 
thorize a'  person  to  vote  in  a  place  other  than 
that  of  his  residence,  but  merely  provides  a 
system  or  method  through  which  he  may 
vote  in  the  place  of  his  residence. 

[9]  It  is  not  class  legislation,  because  It 
applies  alike  to  all  persons  who,  by  reason 
of  their  business  duties,  are  unavoidably  ab- 
sent from  their  county.  It  is  our  opinion 
that  this-  classification  is  not  objectionable, 
and  that  the  act  does  not  violate  the  consti- 
tutional provisions  heretofore  pointed  out. 

[10  J  It  Is  next  said  that  the  act  offends 
against  that  part  of  section  3,  art  8,  of  the 
state  Constitution,  which  provides  that  all 
ballots  shall  be  numbered  In  the  order  In 
which  they  shall  be  received,  and  the  nont- 
t>er  recorded  by  the  election  oificers  on  the 
list  of  the  voters  opposite  the  name  of  the 
voter  who  presents  the  ballot  The  only  pro- 
vision in  this  act  bearing  upon  this  pbaae  Is 
the  following: 

"The  county  court  or  board  of  election  com- 
missioners •  •  *  shall  open  said  envelope 
or  envelopes  and  record  said  ballot  upon  the  poll 
sheet  of  the  proper  precinct  or  ward  in  their 
possession,  in  the  same  manner  as  clerks  of  elec- 
tion record  votes." 

There  Is  nothing  whatever  In  the  act  pro- 
viding that  the  ballots  of  the  absent  voters 
shall  not  be  numbered ;  nor  is  there  anj'thing 
in  the  act  which  would  make  the  numbering 
thereof  for  the  purposes  contemplated  by 
the  Constitution  inconsistent  with  Its  pro- 
visions. The  most  that  could  be  said  Is  that 
this  part  of  the  Constitution  requiring  bal- 
lots to  be  numbered  is  as  much  a  part  of 
this  act  as  if  it  were  employed  therein; 
and,  there  being  nothing  in  the  act  incon- 
sistent therewith,  It  cannot,  for  this  reason, 
be  said  to  be  in  conflict  with  the  Coostitatioo. 
In  fact,  the  provision  of  the  act  heretofore 
quoted  can  reasonably  and  logically  be  so 
construed  as  to  indicate  an  intention  on  the 
part  of  the  Legislature  that  these  ballots 
should  be  numbered  by  the  county  coort  or 
the  board  of  election  commlsalonera.    Hiese  i . 

officers  are  election  officers  within  the  mean-  OO  I P 
ing  of  this  provision  of  the  Gonstttatlra,  and 
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there  la  notblng  therein  contained  which 
prevents  the  numbering  of  these  ballots  b7 
snCb  offlcera.'  This  constltntional  Bection 
does  not  undertake  to  point  ont  what  par- 
ticular electl<«  officers  shall  perform  this 
duty.  It  must  also  be  borne  In  mind  that 
•the  purpose  of  this  section  Is  to  provide  a 
means  of  contesting  elections  and  so  preserve 
evidence  that  It  may  be  used  for  this  pur- 
pose. The  provisions  of  this  act,  when  con- 
strued as  above,  accomplishes  the  very  ob- 
ject intended  by  the  isectlon. 

[11,12]  Having  disposed  of  the  constltUr 
tlonal  objections,  we  come  now  to  the  Ques- 
tion of  construction  from  another  angle.  Are 
the  requirements  that  the  voter  make  and 
subscribe  to  the  affidavit  and  that  the  bal- 
lot have  the  names  of  all  the  judges  on  the 
back  thereof  mandatory  or  merely  directory, 
and  does  failure  of  compliance  In  these  re- 
spects vitiate  the  ballot?  In  construing  stat- 
utory provisions  the  object  and  purpose 
whl^  indnce  their  enactment  and  the  mis- 
chief they  are  Intended  to  prevent  must  be 
given  effect  (Spitler  v.  Toung,  63  Mo.  42),  as 
must  also  the  results  and  consequences  of  a 
proposed  interpretation  (Glaser  v.  Rothschild, 
221  Mo.  loc.  clt  210, 120  S.  W.  1,  22  li.  R.  A. 
[N.  8.1  1045,  17  Ann.  Cas.  576). 

Gonnsel  for  appellant  urge  that  the  doc- 
trine announced  In  Bowers  v.  Smith,  111  Mo. 
46,  20  S.  W.  101, 1©  I/.  R.  A.  754,  33  Am.  Rep. 
491,  Hehl  V.  Gulon,  156  Mo.  76,  65  S.  W. 
1024,  and  Gass  v.  Evans,  244  Mo.  329,  149 
S.  W.  628,  that  the  omission  of  the  InlUals 
of  the  Judges  from  the  ballot,  under  the  gen- 
eral election  laws,  does  not  Invalidate  the 
ballot,  should  be  applied  to  these  require- 
n>ents.  We  again  approve  the  conclusion 
reached  in  those  cases',  as  well  as  the  rea- 
sons which  Induced  it;  but  do  they  apply 
here?  ,As  with  statutes,  so  with  decisions; 
their  underlying  reasons  must  not  be  over- 
looked. The  conclusion  In  those  cases  Is 
based  chiefly  upon  the  propositions:  (1)  That 
when  the  legal  voter  has  performed  his  own 
duty,  and  his  ballot  has  been  received  and 
finally  deposited  In  the  box,  and  his  name 
entered  in  the  pollbooks,  this  being  done  in 
his  presence,  he  is  justified  in  doing  nothing 
more,  and  that  his  rights  should  not  be  de- 
feated through  the  remissness  and  derelic- 
tion of  the  election  officers.  &)  That  the  ob- 
ject in  requiring  the  initials  on  the  ballot 
"was  not  to  guard  against  the  counting  of  an 
Illegal  ballot,  but  ♦  •  *  to  guard  against 
fraud  while  the  election  was  in  progress." 
In  the  leading  of  these  cases  (Hehl  v.  Gulon) 
the  court  announces  that  this  requirement 
is  addressed  to  the  election  judges,  and  says 
to  them: 

"Examine  the  ballot  and  see  if  it  la  properly 
indoraed,  and  If  not  do  not  deposit  it;  do  not 
mislead  the  voter,  but  give  liim  another  ballot 
that  is  properly  marked,  and  while  he  is  present, 
and  let  him  cast  it.  This,  officer,  ig  your  duty, 
and  the  opportunity  for  its  performance  is  read- 
ily at  band.  If  you  do  not  accent  the  oppor- 
tunity and  do  not  do  your  duty  when  the  voter 


has  done  his,  your  conduct  abaD  not  defeat 

bis  rights." 

■It  must  also  be  remembered  that,  ander 
the  general  election  laws,  the  regular  election 
officers  are  residents  of  the,  lipmediate  com- 
munity in  which  those  entitled  to  vote  also 
re&lde  and  have  more  or  less  knowledge  of 
the  qualifications  of  the  voters,  as  have  also 
the  local  challengers  and  others  having  the 
right  to  be  present  and  participate. 

Let  VM  now  consider  the  requirements  and 
character  of  the  act  under  review.  In  the 
first  place,  it  was  enacted  to  provide  the 
means  and  machinery  through  which  a  cer- 
tain class  of  citizens  might  enjoy  a  privilege 
which,  under  the  general  laws,  could  not  be 
exercl&ed.  Its  beneficiaries  are  of  one  class 
and  specially  favored,  and  they  vote  under 
conditions  altogether  different  to  others. 
The  act  Itself  declares  (section  1)  that  they 
can  avnO  themselves  thereof  only  upon  the 
conditions  and  under  the  regulations  speci- 
fied. As  early  as  Smith  v.  Haworth,  63  Mo. 
loc  cit.  89,  this  court  said: 

"It  is  a  ve^  salutary  role,  long  sanctioned  by 
reason,  experience,  and  authority,  that  the  spe- 
cial laws  that  give  origin  to  new  and  unexpected 
departures  from  general  rules  should  be  closely 
scrutinized,  and  the  powers  therein  conferred 
strictly  construed." 

When  we  turn  to  the  act  we  find  that  a 
stranger  to  the  election  officers  and  residents 
Is  authorized  to  present  himself  for  the  pur- 
pose of  securing  something  which  under  the 
genefal  laws  only  a  resident  is  entitled  to, 
and  something  which  is  carefully  guarded 
by  the  law,  namely,  a  ballot  of  a  certain 
form.  The  act  provides  that  before  he  is  so 
entitled  he,  himself,  shall  perform  certain 
duties.  It  prescribe  that  he,  not  the  elec- 
tion officers,  shall  make  and  subscribe  to  an 
affidavit,  in  which  be  recites  the  conditions 
which  entitle  hint  to  a  ballot.  When  he  has 
performed  this  duty  he  is  then,  and  not  be- 
fore, entitled  to  receive  a  ballot  of  a  speci- 
fied kind,  to  wit,  one  bearing  the  names  of 
all  the  election  Judges.  With  this  ballot  the 
election  Judges  from  whom  be  recdves 
same  have  nothing  whatever  to  do  in  the 
way  of  finally  accepting  or  rejecting  same. 
They  perform  merely  the  ministerial  duty 
of  preserving  and  forwarding  same  to  the 
authorized  election  officers.  When  this  bal- 
lot is  received  at  the  place  of  the  voter's  res- 
idence and  by  the  election  officers  whb  are 
authorized  to  act  thereon,  they  have  no  op- 
portunity to  give  him  another  or  different 
ballot,  as  has  the  election  officer  under  the 
general  election  laws.  In  fact,  the  election 
officers  from  whom  he  receives  his  ballot  are 
but  his  agents  for  the  purpose  of  enabling 
him  to  get  bis  ballot  to  the  proper  election 
officers.  For  the  purpose  of  his  ballot,  the 
authorized  election  officers  are  the  members 
of  the  county  court  or  board  of  election  com- 
missioners at  the  place  of  his  residence,  and 
when  his  ballot  reaches  them  they  have  nei- 
ther power  nor  ppportunity  to  do  anything 
towards  meeting  the  requirements  created  by 
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ttae  ^act  and  enjoined  upon  him  and  his 
agents.  This  being  a  special  privilege  con- 
ferred '  upon  such  person,  and  being  availa- 
ble only  under  certain  conditions,  It  seems  to 
us  that,  until  these  conditions  are  complied 
witli,  the  privilege  cannot  be  exercised  and 
that  the  voter  ha%  not  performed  his  full 
duty  until  they  have  been  met  Special  priv- 
ileges usually  enjoin  additional  duties,  and 
so  It  Is  TTlth  tills  act 

Again,  when  the  ballot  of  the  absent  voter 
is  received  and  counted,  it  is  not  done  by  the 
local  resident  election  officers,  who  generally 
know  the  qualifications  of  the  voters,  but  by 
officers  whose  opportunity  to  so  know  is  not 
equally  available.  For  these  reasons  it  is 
not  strange  tliat  the  Legislature  would,  pur- 
posely provide  regulations  and  safeguards 
different  to  those  under  the  general  election 
laws  and  where  the  conditions  are  different. 

It  has  been  urged- against  this  act  that  it 
is  vicious  and  dangerous,  because  capable  of 
being  made  an  instrument  of  fraud,  and 
therefore  a  means  of  defeating  the  public 
will.  In  the  absence  of  proper  safeguards  we 
can  conceive  of  such  consequences,  but  when 
the  provisions  »f  the  act  are  strictly  com- 
plied with  we  think  they  afford  a  fairly  suf- 
ficient shield  against  this.  These  safeguards 
should,  however,  not  be  destroyed  by  con- 
struction, but  should  be  carefully  preserved. 
In  order  to  give  life,  force,  and  benefldent 
effect  to  the  act  The  affidavit  of  the  vot«r 
and  the  names  of  the  Judges  where  the  bal- 
lot is  procured  are  essential  to  guard  against 
fraud  and  to  properly  Identify  the  ballot  and 
voter,  as  well  as  to  warrant  the  county  court 
or  election  board  In  acting  thereon.  Unlike 
the  requirement  of  the  general  election  law 
that  the  ballot  contain  the  initials,  the  ot)- 
Ject  of  these  requirements  is  to  guard  against 
the  counting  of  illegal  ballots,  rather  than 
against  fraud  while  the  election  is  actually 
in  progress.  It  is  our  opinion  that  before  a 
voter  can  avail  himself  of  this  special  privi- 
lege. It  is  incumbent  upon  him  to  see  that 
these  provisions  are  complied  with,  and  that 
failing  to  so  do,  his  ballot  should  not  be 
counted.  These  provisions,  relating  to  the 
duties  of  the  authorized  election  officers  aft- 
er the  receipt  of  a  properly  prepared  ballot 
should  be  construed  as  were  the  provisions 
of  the  general  election  laws  In  the  cases 
heretofore  cited. 

In  the  instant  case,  the  trial  court  rejected 
the  ballots  of  16  absent  voters  without '  re- 
gard to  their  regularity  or  irregularity,  bas- 
ing his  action  upon  the  alleged  invalidity  of 
the  act  Of  the  16  thus  rejected,  IB  were  de- 
ducted from  the  total  vote  of  the  contestee, 
and  3  from  the  total  vote  of  contestant  Of 
the  13  deducted  from  contestee,  the  record 
discloses  that  eight  were  cast  at  Commerce, 
Scott  county.  Mo.,  and  that  no  affidavit  was 
made  or  subscribed  to  at  that  time,  and  that 
the  ballots  did  not  have  the  names  of  all  the 
Judges  indorsed  thereon.  Some  time  after 
the  date  of  the  election,  and  before  the  bal- 


lots bad  been  forwarded,  one  of  the  persons 
who  had  acted  as  an  election  Judge  at  that 
precinct  went  to  the  county  whhre  these  par- 
ties were  employed  and  there  undertook  to 
take  their  affidavit  This  was  after  the  day 
of  the  election  and  at  a  time  when  bis  func- 
tions as  a  Judge  had  terminated. 

Another  of  the  votes  deducted  from  con- 
testee's  total  was  that  Of  E.  F.  Owen,  who 
did  not  subscribe  to  the  affidavit,  and  with 
whose  ballot  no  affidavit  was  transmitted: 
also  the  vote  of  one  L.  W.  Donze,  with  whose 
ballot  appears  an  affidavit,  but  which  dis- 
closes that  it  was  made  in  a  county  differ- 
ent to  the  one  in  which  the  ballot  was  cast; 
also  the  vote  of  J.  i.  Shafer,  whose  ballot 
did  not  have  indorsed  thereon  the  names  of 
all  the  Judges,  and  with  whose  ballot  was 
a  purported  aiSdavlt  to  which  said  Shafer 
had  not  subscribed.  The  votes  of  the  absent 
voters  M.  U.  Harmon  and  A.  E.  Lottes, 
whose  ballots  are  in  regular  and  proper 
form,  and  with  which  were  transmitted  suf- 
ficient affidavits,  were  also  deducted. 

From  the  total  vote  of  contestant  the 
court  deducted  three  votes  of  absent  votera 
Of  these,  one  was  cast  at  Commerce  under 
the  same  conditions  and  with  the  same  ir- 
regularity as  the  eight  heretofore  mentioned 
as  having  been  deducted  from  the  total  of 
contestee;  also  the  vote  of  C.  B.  Blckard, 
whose  ballot  did  not  have  Indorsed  thereon 
the  names  of  all  the  judges;  also  the  vote 
of  Lon  Graves,  whose  ballot  and  affidavit 
are  in  regular  form  and  free  of  irregularity. 
In  our  opinion  the  court  should  hare  de- 
ducted from  contestee's  total  vote  11,  instead 
of  13,  votes;  and  from  contestant's  total 
two.  Instead  of  three,  these  being  the  votes 
of  absent  voters  whose  ballots  wholly  failed 
to  conform  to  the  requirements,  which  we 
hold  to  be  mandatory.  In  addition  to  the 
above-mentioned  changes  la  the  official  re- 
turns, the  court  found  that  the  election  Judg- 
es wrongfully  rejected  and  refused  to  count 
for  contestant  two  votes  which  bad  been  cast 
for  him,  and  which  should  have  been  count- 
ed ;  also  that  they  received  and  counted  for 
contestee  eight  votes  which  were  irregular 
and  not  entitled  to  be  counted,  because  the 
persons  casting  same  were  disqualified  as 
electors,  either  because  of  nonresldence  or 
nonage.  The  court  further  found  that  nine 
votes  should  be  deducted  from  the  total  vote 
of  contestant,  because  the  persons  casting 
same  were  likewise  disqualified  as  electors 
on  account  of  nonresldence  and  nonage.  Be- 
sides the  persons  whose  votes  the  court 
found  to  be  illegal  on  account  of  disqualifi- 
cation, both  the  contestant  and  contested 
challenge  in  their  pleadings  the  votes  of  nu- 
merous other  electors,  but  these  groonds 
were  rejected  because  of  failure  of  proof. 

The  record  in  this  case  is  necessarily  sonoe- 
what  lenfrthy,  and  it  would  serve  no  useful 
purpose,  and  would  unduly  lengthen  the 
opinion,  to  enter  into  a  discussion  of  th« 
court's  findings  relative  to  the  qoallflcatlons 
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or  dlsqiuUjOcatlona  of  tbe  rariouB  challenged 
Totera  It  is  sufficient  to  say  that  we  hare 
cafefully  gone  tbrongh  ,the  entire  record  and 
are  entirely,  satisfied  with  the  findings  and 
coudualon  of  the  trial. court  on  these  ques- 
tions. The  trial  court  reduced  its  flndiogs 
to  writing,  and  we^  have  had  the  benefit 
thereof,  and  it  Is  due  this  learned  Judge  to 
say  that  bis  findings  in  these  respects  are, 
in  our  opinion,  entirely  correct  and  disclose 
such  -falrueas  that  same  cannot  be  challeng- 
ed. In  fact,  wo  find  but  little  comi>laiBt 
from  either  party  relative  thereto. 

By  deducting  the  13  votes  of  absent  voters 
from  contestee's  total,  and  three  of  such  votes 
from  contestant's  total,  and  by  adding  to  and 
subtracting  from  the  remaining  vote  tlie 
number  which  the  court  found  should  be  de- 
ducted from  each  party  on  account  of  dis- 
quallQcations  of  certain  persons  who  voted, 
the  result  as  found  by  the  trial  court  was  as 
follows:  Contestant,  1,111  votes;  contestee, 
1,109  votea^  Making  the  calculations  accord- 
ing to  tbe  views  herein  expressed,  the  re- 
sult is:  1,112  votes  for  contestant,  1,111  votes 
for  contestee;  leaving  contestant  a  majority 
of  one  vote. 

From  this  it  follows  that  the  judgment  of 
the  lower  court  that  the  contestant  was  le- 
gally elected  at  said  election  to  the  ofBce  of 
presiding  Judge  of  the  county .  court  of  Ste. 
Genevieve  county.  Mo.,  should  be,  and  the 
same  is,  afiirmed. 

BLAIR,  WALKER,  and  GBAVES,  JJ., 
concur.  BOND,  J.,  concurs  in  result.  FAR- 
IS,  J.,  dissents.    WOODSON,  C.  J.,  absent. 


MAGINNIS  V.  MISSOURI  PAC.  RT.  CO. 
(No.  14,680.) 

(Supreme   Court  of  Missouri,  Division  No.  2. 

July  6,  1016.    Rehearing  Denied 

July  18,  1916.) 

1.  BAn.B0AD8  «=»320  —  Opebation  —  Aooi- 

DENTS  AT   CbOSSINGB— LlABUITT. 

If  deceased  so  suddenly  transformed  bus 
position  of  safety  near  a  railroad  crossing  to  one 
of  danger  that  an  accident  could  not  be  avoid- 
ed by  the  railroad,  when  exercising  the  degree 
of  care  called  for  by  the  circumstances,  there 
can  be  no  recovery. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  if  1014-1016,  1019;  Dec.  Dig.  «=» 
320.] 

2,  Raiisoads  <e=»388  —  Opesation  —  Acci- 
dents  AT    CKOSSINQB— IKJUBIEB  AVOIDABIJE 

Notwithstanding  Conibibutoby  Negli- 
gence. 
Where  deceased,  though  himself  careless, 
was  in  a  perilous  position  at  a  railroad  cross- 
ing and  oblivious  thereto,  and  this  was  known 
or  should  have  been  known  to  the  railroad's  em- 
ployes, and  they  failed  to  use  the  means  rea- 
sonably at  hand  to  avert  injury,  the  railroad  is 
liable  nnder  tbe  last  chance  doctrine. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  gj  1096-1099 ;    Dec.  Dig.  <g=»338.] 
a.  Railboads  <S=»320  —  Opbbation  —  Acci- 
dents at  Cbossinqs— Liabilitt. 
Where  a  pedestrian  was  proceeding  parallel 
with  a  trailroad  track  toward  the  station,  and 


the  engineer  ol  tlte-  approHchiag  train  had  giv- 
en tbe  Grossing  signal  within  80  rods,  and  warn- 
ing signal  when  within  40  to  70  feet  of  cross- 
ing, and  the  pedestrian  suddenly  turned  to  cross 
the  track,  and  was  strack  and  killed,  there 
could  be  ao  recovery. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  SJ  1014-1016,  1019;  Dec.  Dig.  «=> 
820.1 

4.  Witnesses  <S=»402  —  Conteadiction  of 
Witness. 

That  plaintiff  in  an  action  against  a  rail- 
road for  causing  the  death  of  a  pedestrian  in- 
troduced the  engineer. as  his  own  witness  does 
not  preclude  him  from  establishing  a  case  by 
other  testimony,  though  it  ia  contradictory  to 
that  of  tbe  engineer,  but  he  wonld  not  be  per- 
mitted to  impeach  bis  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1268;    Dec.  Dig.  «=>402.] 

B.  Appeal  and   Ebbob   <S=»927(5)— Review— 
Qttestions   op   Fact— Demtjrkeb  to    E}vi- 

DENCK. 

Tbe  Supreme  Court,  in  reviewing  the  grant 
of  a  new  trial  for  error  in  not  sustaining  a  de- 
murrer to  the  evidence,  must  make  every  infer- 
ence of  fact  in  favor  of  plaintiff. 

[Bad.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8748;  Dec.  Dig.  «s3» 
927(5).] 

6.  Tbial  <S=»156(^— Questions  op  Fact  — 
SumciENCY  OF  Evidence. 

A  demurrer  to  the  evidence  admits  the  facts 
the  evidence  tends  to  prove,  and  the  court  must 
make  every  inference  of  fact  in  favor  of  the 
party  offering  the  evidence  which  the  jury 
might  with  any  degree  of  propriety  have  in- 
ferred in  bis  favor,  and  if,  when  viewed  in  this 
light,  it  is  suffident  to  support  a  verdict,  the 
demurrer  should  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  356;    Dec.  Dig.  <g=>156(3).] 

7.  Railboads     <S=»348(1)—Opehation— Acci- 
dents AT  Cbobsings— Evidence. 

In  an  action  for  causing  the  death  of  a 
pedestrian  at  a  railroad  crossing,  evidence  held 
to  authorize  a  verdict  for  plaintiff  on  the  theory 
that  defendant's  engineer  observed  deceased's 
danger  in  time  to  have  prevented  his  injury  by 
reasonable  care. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  ||{  1138,  1140,  1141 ;  Dec.  Dig.  ©=» 
848(1).] 

Appeal  from  St  Louis  Circuit  Court;  Geo. 

C.  Hitchcock,  Judge. 

Action  by  Mary  W.  Maginnls  against  the 
Missouri  Paciflc  Railway  Company.  From  a 
judgment  affirming  an  order  granting  a  new 
trial  after  verdict  for  plaintiff,  she  appealed 
to  the  St  Louis  Court  of  Appeals  which  af- 
firmed the  judgment    190  Mo.  App.  534,  176 

5.  W.  418.  Certified  on  dissent  to  the  Su- 
preme Court.  Reversed,  with  directions  to 
enter  judgment  on  the  verdict. 

This  is  an  action  for  damages  on  account 
of  the  death  of  plaintilTs  husband,  who  was 
killed  by  defendant's  train  while  attempting 
to  cross  over  the  tracks  of  its  railroad  at 
Glendale,  in  St  Louis  county.  The  negll- 
geuce  charged  is  that  the  defendant's  serv- 
ants in  charge  of  the  train  failed  to  keep  a 
careful  and  vigilant  watch  for  the  deceased 
as  he  was  approaching  and  crossing  the 
tracks,  and  in  failing  to  slow  down  or  slack- 
oi  the  speed  of  said  train,  so  as  to  perpiit  tbe 
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deceased  to  cross  tat  safety,  and  in  fldUng 
to  warn  the  deceased  of  the  approach  of  the 
tratai  after  defendant's  servants  saw,  or  by 
the  exercise  of  ordinary  care  could  have  seen, 
the  deceased  while  approaching  and  attempt- 
ing to  cross  the  tracks.  The  answer,  In  addi- 
tion to  containing  a  general  denial  and  an 
admission  of  the  incorporation  of  defendant, 
pleaded  contributory  negligence  and  an  un- 
avoidable accident 

Upon  the  first  trial  a  verdict  for  $2,000 
was  returned  by  a  Jury  In  plaintiff's  favor, 
and  upon  an  appeal  the  Judgment,  in  accord- 
ance therewith,  was  reversed,  and  the  cause 
remanded  by  the  St  Louis  Court  of  Appeals 
because  of  erroneous  Instructions.  Maglnnls 
V.  Missouri  Pacific  By.  C!o.,  182  Mo.  App. 
684,  166  S.  W.  849.  Upon  the  second  trial 
a  verdict  In  the  sum  of  $2,000  was  again  re- 
tamed;  bat  this  was  set  aside  by  the  trial 
court,  and  a  new  trial  ordered,  on  the  ground 
that  the  court  should  have  sustained  a  de- 
murrer to  the  evidence.  From  this  action 
the  plaintiff  appealed,  and  upon  the  second 
hearing  a  majority  of  the  St  Louis  Court  of 
Appeals  sustained  the  action  of  the  trial 
court,  while  one  member  dissented,  and  the 
cause  was,  at  the  instance  of  the  dissenting 
Judge,  certified  to  us  for  final  decision.  Since 
the  case  Involves  but  one  question,  namely, 
the  sufficiency  of  the  evidence,  the  facts  will 
be  stated  and  dealt  with  in  the  opinion. 

Glendy  B.  Arnold,  of  St.  Louis,  for  appel- 
lant 

BEVBLLB,  T.  (after  stating  the  facts  as 
above).  It  Is  difficult.  Indeed,  to  arrive  at 
a  full  and  complete  understanding  of  the 
Question  presented  for  our  decision,  owing 
to  the  failure  of  the  parties  to  Incorporate 
in  the  record  or  file  for  our  inspection  the 
numerous  photographs  and  diagrams  admit- 
ted in  erldoucc  and  constantly  referred  to 
by  the  witnesses.  This  renders  a  portion  of 
their  evidence  so  vague  and  indefinite  as  to 
make  it  almost  unintelligible. 

[1 ,  2]  The  members  of  the  Court  of  Appeals 
differed  as  to  the  facts  disclosed ;  th(>  um- 
Jorlty  holding  there  was  no  substantial  con- 
flict in  the  evidence,  and  under  It  plaintiff 
could  not  recover,  while  one  member  was  of 
the  mind  that  there  was  a  conflict  and  that 
the  case  was  one  for  the  Jury.  When  re- 
duced to  Its  last  analysis,  we  find  the  con- 
troversy in  a  narrow  compass.  There  Is  no 
difficulty  In  determining  the  principles  of 
law  applicable  to  the  case.  If  the  deceased 
so  suddenly  transformed  his  position  of  safe- 
ty into  one  of  danger  that  the  accident  could 
not  have  been  avoided  by  defendairt,  when 
exercising  the  degree  of  care  called  for  by 
the  circumstances,  the  plaintiff  cannot  recov- 
er. On  the  other  hand,  If  the  deceased,  al- 
though himself  careless,  was  in  a  perilous 
position  and  oblivious  thereto,  and  this  was 
knowi^  or  should  have  been  known,  to  the 
defendant,  and  It  failed  to  use  the  means 


reesmiably  at  band  to  avert  the  faijnry,  it  is 

liable  under  the  last  chance  doctrine. 

The  accident  occurred  at  a  recognized  And 
auttiorlsed  crossing  of  the  railroad  tracks  by 
a  public  highway,  a  place  where  a  clear 
track  could  not  be  expected  or  relied  npoo. 
This  phase,  however,  so  important  and  deci- 
sive in  many  cases,  is  unimportant  here,  be- 
cause tlie  engineer  admits  that  he  actually 
saw  and  carefully  Observed  the  actions  of 
the  deceased  while  he  was  approaching  tin-. 
point,  of  the  accident  and  at  the  times,  upon 
plaintiff's  theory,  when  warnings  shoald  have 
been  but  were  not  given. 

As  against  the  demurrer  the  foIlowiDg 
facts  are  established  without  question:  Be- 
spondent  was  maintaining  double  raUroad 
tracks  through  Olenwood,  the  locus  in  quo, 
running  east  and  west  and  Intersecting  at 
about  right  angles  a  public  dirt  road  running 
north  and  south,  and  known  as  "Berry  road." 
East-bound  trains  are  operated  op  the  sout.>i 
track,  and  west-bound  trains  on  the  north 
track ;  these  being  10  or  12  feet  apart  Tbe 
view  from  the  track  for  at  least  a  half  mile 
nrest  of  the  crossing  Is  unobstructed,  and  tbe 
train  at  the  time  in  point  was  coming  from 
tbe  west  On  the  south  side  of  defendant  s 
tracks  and  right  of  way,  and  abutting  th«> 
west  side  of  Berry  road,  is  located  the  store 
of  one  John  P.  Bvers  facing  the  east  The 
northeast  corner  thereof  Is  about  15  feet 
from  the  south  line  of  defendant's  right  of 
way,  and  about  66 1^  feet  south  of  tbe  south 
rail  of  the  south,  or  east-bound,  track.  In 
front  of  this  store,  and  along  the  west  side 
of  Berry  road,  is  a  plank  sidewalk  extending 
to  within  22  feet  of  the  southwest  point  of 
the  railroad  crossing,  and  to  within  17  feet 
of  the  south  rail  on  the  direct  line;  tbe 
southwest  point  of  said  crossing  bdng  east 
and  north  of  this  terminus  of  the  foot  walk. 
Between  the  end  of  this  walk  and  the  rail- 
road crossing  the  ground  surface  was  of 
cinders  and  dirt  The  crossing  consisted  of 
the  tracks  and  planks  laid  both  inside  and 
outside  of  the  rails;  these  planks  being  16 
feet  In  length  and  lying  parallel  with  the 
rails.  On  the  north  side  of  the  tracks  the 
board  sidewalk  was  on  the  east  side  of  Berry 
road,  so  that  the  ordinary  course  of  a  pe- 
destrian going  from  the  south  to  the  north 
would  be  north  along  the  plank  walk  to  tbe 
end  thereof,  then(«  northeast  in  a  diagonal 
direction  across  the  tracks  to  the  east  side 
of  Berry  road,  where  be  would  reach  a  plank 
walk  extending  north;  there  being  no  side- 
walk on  the  east  side  of  Berry  road  south  <tt 
tbe  track,  and  no  sidewalk  on  the  west  si<1<> 
of  Berry  road  north  of  the  track.  Berry 
road  was  40  feet  In  width,  but  only  about  10 
feet  thereof  was  generally  used  for  tnveL 
At  a  point  17  feet  south  of  the  east-bound 
track,  and  about  30  feet  east  of  tb«  traveled 
part  of  Berry  road,  is  located  a  small  sta- 
tlonhouse  for  the  use  of  defendant's  P*-^^. 
trons;  the  northwest  corner  thereof  being  al-vJ* 
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so  about  90  feet  from  the  northeast  ooxner  of 
£vers*  store.  The  plank  sidewalk  at  a  point 
20  or  30  feet  south  of  the  track  makes  a 
bend  or  turn  towards  the  northeast,  and  In 
the  direction  of  the  southwest  corner  of  the 
railroad  crossing. 

The  evidence  is  undisputed  that,  Immedi- 
ately preceding  the  accident,  the  deceased 
walked  north  on  the  plank  sidewalk  to  »ome 
point  beyond  the  northeast  comer  of  Evers' 
store  and  south  of  the  east-bound  track.  The 
point  to  which  he  thus  walked  and  the 
course  he  then  took  are  the  questions  on 
which  it  is  said  by  the  plaintiff  and  one 
member  of  the  Court  of  Appeals  there  is  a 
conflict  of  oTldence ;  it  being  contended  that 
a  part  of  the  evidence  shows  that  he  pro- 
ceeded on  the  plank  walk  to  or  near  the  end 
thereof,  thence  to  the  southwest  comer  of 
the  crossing,  thence  down  the  tracks  for  a 
distance  of  16  feet  to  the  end  of  the  planks 
on  the  crossing,  and  there  killed.  The  de- 
fendant contends,  and  In  this  a  majority  of 
the  Court  of  Appeals  concurs,  that  all  the 
evidence  shows  that  he  did  not  so  proceed, 
but  that  when  near  the  northeast  corner  of 
SiVers'  store  he  crossed  the  Berry  road,  going 
east  in  the  direction  of  the  station  house,  and 
so  continued  untU  he  reached  a  point  on  the 
east  line  of  Berry  road,  when  he  suddenly, 
and  without  previous  manifestation  of  such 
an  intention,  turned  directly  north  onto  the 
track,  where  he  was  killed.  There  seems  but 
little  difference  of  opinion  as  to  the  point 
where  he  was  struck  by  the  tnia,  this  being 
at  the  northeast  end  of  the  raUroad  crossing. 

As  we  read  and  understand  the  testimony 
of  B}vers,  it  la  tliat  immediately  after  the 
train  struck  the  deceased,  and  after  it  had 
passed  over  the  crossing,  he  saw  the  runalns 
lying  on  the  north  or  west-bound  track.  It 
had  rained  during  the  preceding  night,  and 
there  was  mud  on  the  road,  cinders,  and 
crossing.  After  the  train  finally  left  he  and 
others  located  and  traced  the  footprints  of 
deceased.  Identifying  them  by  means  of  a 
break  or  hole  in  the  sole  of  his  shoe,  which 
left  definite  impressions  on  the  muddy  cin- 
ders and  planks.  The  first  of  these  foot- 
prints were  found'  at  or  near  the  southwest 
corner  of  the  raUroad  crossing;  the  others 
(there  being  six  in  all)  were  on  and  along  the 
crossing  going  east  and  parallel  with  the 
tracks  to  the  east  end  of  the  crossing  boards 
at  the  northeast  corner  of  the  crossing, 
where  he  was  struck. 

The  engineer  testified  that  he  first  otiserved 
the  deceased  as  he  emerged  from  in  front  of 
tbe  Evers  store,  when  about  3  feet  from  the 
east  end  thereof ;  that  he  was  in  a  run,  and 
going  north  on  the  plank  walk,  but  after  ad- 
vancing three  or  four  steps  thereon,  and 
before  reaching  the  end  of  the  walk,,  he  di- 
verted his  course,  turning  eastward  and  di- 
agonally in  the  direction  of  the  station 
bouse.  He  proceeded  in  that  general  course 
until  he  crossed  the  Berry  road  and  reached 


a  point  Just  opposite  the  plank  walk  located 
on  the  north  side  of  the  track,  this  placing 
him  on  the  east  side  of  Berry  road,  when  he 
suddenly  turned  north  and  went  onto  the 
track  where  he  was  struck.  He  further  says 
that,  from  the  conduct  and  actions  of  the  de- 
ceased, it  was  his  Impression  that  he  was 
endeavoring  to  reach  the  station,  with  the  in- 
tention of  boarding  a  train ;  that  he  gave  the 
crossing  signal  when  within  80  rods  of  the 
crossing,  and  when  within  from  40  to  70  feet 
of  the  crossing  he  gave  the  alarm  signal  or 
warning.  There  is  evidence  from  other  wit- 
nesses that  he  did  not  give  a  crossing  signal, 
and  that  the  only  warning  or  signal  given  at 
any  time  was  the  aforesaid  alarm  signal. 

[3]  There  can  be  but  Uttle  doubt  that,  if 
the  engineer's  evidence  is  to  be  accepted  as 
the  otHy  probative  evidence,  the  plaintiff  can- 
not recover,  because,  tf  the  deceased  took 
the  course  described  by  the  eagineer  and 
the  engineer  gave  the  warnings  and  signals 
to  which  he  testified,  he  could  have  done 
nothing  more  that  would  have  prevented  the 
accident,  and  the  last  chance  doctrine  would 
not  apply.  Under  the  facts  detailed  by  him 
he  was  warranted  in  acting  on  the  presump- 
tion that  the  deceased  heard  the  warnings 
and  knew  of  the  approach  of  the  train,  and 
that  he  would  not  suddenly,  and  without  any 
manifestation  of  such  an  intention,  change 
his  then  position  of  safety  into  one  of  danger. 
King  V.  Kallroad,  211  Mo.  1,  109  S.  W.  671 ; 
McGee  V.  RaUroad,  214  Mo.  530,  114  S.  W. 
33 ;  Burge  v.  Railroad,  244  Mo.  76,  148  S.  W. 
025;  Guyer  v.  Railroad,  174  Mo.  344,  73  S. 
W.  584 ;  Dyna  v.  Railroad,  238  Mo.  33,  141 
S.  W.  861. 

[4]  While  it  is  true  the  plaintiff  introduced 
the  engineer  as  his  own  witness,  this  does 
not  preclude  him  from  establishing  a  case 
by  other  testimony,  even  though  it  is  contra- 
dictory of  that  which  he  first  offered.  While 
he  would  not  be  permitted  to  Impeach  his 
witness,  he  may  show  by  other  witnesses 
what  he  contends  to  be  the  true  facts.  Phe- 
l^n  V.  Paving  Co.,  227  Mo.  666,  127  S.  Wl 
318,  137  Am.  St.  R^.  582 ;  Knorpp  v.  Wag> 
ner,  195  Mo.  037,  93  S.  W.  061;  State  v. 
Shapiro,  216  Mo.  359,  115  S.  W.  1022. 

[S-7]  The  trial  court  sustained  the  motion 
for  new. trial  upon  the  ground  that  it  had 
erred  In  not  sustaining  a  demurrer  to  the 
plaintiff's  evidence,  and  in  reviewing  such 
action  it  is  well  settled  that  we  must  make 
every  imterence  of  fact  in  favor  of  the  plain- 
tiff. A  demurrer  to  the  evidence,  so  run  the 
rulings,  admits  the  facts  the  evidence  tends 
to  prove,  and  in  passing  upon  it  the  court 
Ls  required  to  make  every  Inference  of  fact. 
In  favor  of  the  party  offering  the  evidence, 
which  tJie  jury  might  with  any  degree  of 
propriety  have  inferred  in  his  favor,  and  If, 
when  viewed  in  this  light.  It  is  sufficient  to 
support  a  verdict,  the  demurrer  should  be 
oveiTuled.  Troll  v.  Drayage  Co.,  254  Mo.  332, 
loc.  clt  337,  162  S.  W,  185.    To  give  full  ef- 
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feet  to  this  rule  we  cannot  wdgh  conflicting 
evidence,  nor  can  we  make  Inferences  of  fact 
In  favor  of  the  defendant  to  countervail  or 
overthrow  Inferences  of  fact  In  favor  of  the 
plaintiff. 

After  careful  consideration  of  the  evidence, 
It  Is  onr  oidnlon  that  the  facts  testified  to  by 
other  witnesses  offered  by  plaintiff  are  clear- 
ly contradictory  of  the  statements  of  the 
engineer,  and  If  snch  are  believed  by  the 
fact  triers,  as  they  evidently  were  in  this 
and  the  preceding  trial,  the  plaintiff  Is  en- 
titled to  recover.  If  the  deceased's  foot- 
prints were  as  described  by  other  witnesses, 
it  was  impossible  for  him  to  have  pursued 
the  course  or  gone  upon  the  track  In  the  man- 
ner and  at  the  place  testified  to  by  the  engi- 
neer. In  the  first  place,  the  point  at  which 
the  engineer  says  the  deceased  suddenly 
turned,  and  from  which  be  went  onto  the 
track.  Is,  according  to  the  testimony  of  one 
of  defendant's  employ<?s,  about  12  feet  east 
of  the  east  end  of  the  railroad  crossing, 
where  the  deceased  was  killed.  According 
to  his  testimony  the  deceased  was  at  no  time 
on  the  west  side  or  end  of  the  crossing, 
whereas  his  footprints  disclose  that  it  was 
at  this  place  that  he  entered  upon  the  track. 
They  further  show  that  he  proceeded  down 
the  track  to  the  east  end  of  the  crossing,  a 
distance  of  16  feet,  all  of  which  was  Im- 
possible, if  the  engineer  is  correct  in  his 
statements.  Another  thing  which  the  Jury 
had  a  right  to  consider,  in  determining 
whether  the  euslneer  was  telUuf;  the  truth, 
is  that,  according  to  his  testimony,  he  saw 
the  deceased  when  he  was  within  about  3 
or  4  feet  from  the  northeast  corner  of  Evers' 
store. 

A.  S.  Butterworth,  who  was  an  employ^ 
of  the  defendant,  and  who  made  measure- 
ments In  this  case  at  Its  Instance,  testified 
that,  owing  to  the  manner  in  which  the  Evers 
store  was  located,  the  rear  thereof  being 
within  a  few  Inches  of  the  right  of  way, 
while  the  front  was  about  16  feet  away,  and 
owing  to  a  certain  billboard  located  to  the 
rear  of  this  store,  a  person  would  have  to 
be  approximately  at  the  north  end  of  the 
board  walk  before  he  could  have  a  clear  view 
600  feet  west.  If  this  testimony  Is  tfne,  then 
the  deceased  proceeded  north  on  the  side- 
walk approximately  to  the  end  thereof,  oth- 
erwise he  oould  not  have  been  seen  by  the 
engineer  when  the  enginer  says,  and  this 
would  tend  to  corroborate  the  theory  of  the 
footprints;  or  if  he  left  the  sidewalk  at  the 
place  where  the  engineer  says,  then,  in  tak- 
ing the  course  by  him  described  the  meas- 
urements show  that  the  deceased,  a  man  of 
09  years  of  age,  traveled  on  foot,  and  over 
muddy  ground,  a  distance  of  87  feet,  while 
the  train,  running  at  a  speed  of  45  miles  per 
hour,  covered  BOO  feet  While  this  is  not 
utterly  impossible,  it  is  capable  of  an  Infer- 
ence decidedly  favorable  to  plaintiff's  cause. 

Unless  we  reject  as  unworthy  of  belief. 


or  as  having  no  probative  force,  the  evidence 
of  witness  Evers  relative  to  the  footprints 
and  the  course  they  indicate  the  deceased 
pursued,  we  find  there  is  substantial  evi- 
dence tending  to  show  that  the  deceased 
walked  north  on  the  plank  walk  to  some 
point,  and  from  there  to  a  point  from  which 
he  passed  upon  the  defendant's  tracks  at  the 
west  end  of  the  crossing,  and  then  proceed- 
ed east  on  the  track  to  the  northeast  end  of 
said  crossing,  a  distance  on  the  track  of  16 
feet.  The  testimony  of  the  engineer  shows 
that  he  actually  observed  the  deceased  from 
the  time  he  was  within  at  least  60  feet  of 
the  crossing,  if  he  traveled  as  the  footprints 
Indicate,  and  until  he  came  upon  or  near  the 
tracks.  His  evidence  also  shows  that  the  de- 
ceased was  apparently  oblivious  to  his  dan- 
ger and  unconscious  of  the  approach  of  tbe 
train.  Under  such  circumstances  his  duty 
was  plain,  and  began  when  it  became  appar- 
ent to  a  prudent  operator  that  the  deceased 
was  intent  on  so  acting  as  to  place  himself 
in  a  position  of  danger.  He  could  not  defer 
action  until  the  man  actually  went  upon  the 
tracks,  because,  under  the  circumstances  de- 
tailed, the  danger  zone  extended  beyond 
these  limits.  He  should  have  at  least  given 
a  warning  when  the  impending  danger  first 
became  apparent,  thereby  bringing  the  un- 
wary traveler  to  a  realization  of  his  danger 
and  duty  to  act,  and  this,  according  to  some 
of  the  evidence,  the  engineer  did  not  do. 
Eppstein  V.  Railroad,  197  Mo.  720,  94  S.  W. 
967;  Degonia  v.  Railroad,  224  Mo.  664.  123 
S.  W,  807. 

The  drcnmstances  and  physical  facts 
show,  assuming,  as  we  think  the  evidence 
Justifies,  that  the  deceased  traveled  the 
course  indicated  by  the  footprints,  the  engi- 
neer saw,  and  under  the  law  governing  this 
case  was  bound  to  see,  because  charged  with 
looking,  and  looking  was  seeing,  the  deceased 
In  a  perilous  position  in  sufiSclent  time  to 
have  given  proper  warnings,  thereby  prevent- 
ing the  accident.  Surprise  on  the  part  of  the 
engineer  at  the  appearance  of  the  deceased, 
and  that  consequent  mental  confusion  whidi 
sometimes  prevents  Instant  action  In  the 
most  intelligent  way  (Underwood  v.  Railroad, 
182  Mo.  App.  262,  168  S.  W.  803.  McGee  v. 
Railroad,  214  Mo.  680,  114  B.  W.  33),  cannot 
be  pleaded  here,  because,  during  the  time  the 
deceased  was  traveling  on  foot  a  distance  of 
from  70  to  87  feet,  he  was  constantly  under 
the  eye  of  the  engineer.  Instead  of  expect- 
ing a  dear  track  at  this  public  crossing,  the 
engineer  had  to  anticipate  the  possible,  and 
even  probable,  presence  of  persons,  and  he 
was  required  to  be  In  a  posltiOD  to  not  be 
surprised,  and  to  act  quickly  and  Intelli- 
gently. 

The  evidence  also  shows  that  the  air  or 
emergency  brakes  were  not  applied  until  th« 
train  was  within  40  feet  of  the  deceased,  and 
that  the  train  was  brought  to  a  stop  witb-,--k^T/> 
in  600  feet  after  the  application  of  siwdi      X'^*^ 
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brakes.  It  Is  also  In  evidence  ttuit  tbe  speed 
ot  the  train  could  bare  been  reduced  to  20 
miles  an  bour  witbln  a  distance  of  from  300 
to  400  feet,  which  Is  less  than  the  distance 
at  which  the  deceased  could  be  seen  by  the 
engineer  while  approaching  the  track. 

Finding  from  the  present  record  the  facts 
as  above  stated,  the  Court  of  Appeals  In  Its 
opinion  on  the  first  appeal  of  this  case, 
where  a  Judgment  for  the  plaintiff  was  revers- 
ed because  of  erroneous  instructions,  found 
that  the  case  was  one  for  the  Jury.  The  law 
applicable  to  these  facts  and  Inferences  is  well 
and  fully  stated  In  that  opinion  (Maglnnis 
v.  Missouri  Pacific  KaUway  Co.,  182  Mo. 
App.  694,  165  S.  W.  849),  and  a  repetttlon 
would  be  but  fruitless  toll  for  both  our- 
selves add  the  profession.  Giving  to  the 
plaintiff  the  favorable  Inferences  which  the 
facts  reasonably  warrant,  and  this  we  are 
required  to  do,  it  Is  our  opinion  that  the 
court  erred  In  holding  the  evidence  insufil- 
clent  to  sustain  the  verdict 

It  is  accordingly  ordered  that  the  action  of 
the  trial  court  in  setting  aside  the  verdict 
and  granting  a  new  trial,  because  of  the  in- 
sufficiency of  the  evidence,  be  reversed  and 
set  aside,  and  that  a  Judgment  in  accordance 
with  the  verdict  be  rendered.    All  concur. 


MULLINS  V.  MT.  ST.  MARY'S  CEMETERY 
ASS'N  et  al.     (No.  19011.) 

(Supreme  Court  of  Missouri,  Divisioik  No.  2. 
July  5,  1916.  Reliearuis  Denied  and  Motion 
to  Transfer  to  Court  in  Banc  Overruled  July 
IS,  1916.) 

1.  Municipal  C!obpobaiiohb  «=»568(1)— Ok- 
DiNANCEs  —  Reasonableness  —  Presump- 
tions—Seweb  Districts. 

There  is  a  presumption,  which  must  be 
overcome  in  the  most  satisfactory  manner,  of 
the  reasonableness  of  an  ordinance  including  a 
cemetery  with  other  property  in  the  creation  of 
a  sewer  district. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §  1282;  Dec.  Dig.  <$s> 
508(1).] 

2.  Municipal  Cobposations  «s>439— Public 
Impbovembnts— Pbopebtt  Benefited. 

Regarding  the  propriety  of  assessing  a  ceme- 
tery for  construction  of  a  sewer,  it  is  benefited 
if  the  sewer  drains  it,  preventing  noxious  sub- 
stances being  disseminated  from  it  into  and  over 
other  lands. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1053;  Dec.  Dig.  <S=9 
439.J 

8.  Constitutional  Law  «=»280(3)  —  "Due 

Pbocess  of  Law"— Hbabino— Public  Im- 

pbovbments. 
Special  tax  bills  for  sewer  construction  be- 
ing legislative  assessments,  no  notice  to  prop- 
erty owners  of  proceedings  resulting  In  their  is- 
suance is  necessary,  within  the  inliibition 
•gainst  depriving  one  of  property  without  due 
process  of  law. 

[Ed.  Note.— For  other  eases,  see  Constitution- 
al Law.  Cent  Dig.  §}  871,  872;  Dec.  Dig.  «=> 
290(3). 

For  other  definitions,  see  Words  and  PUroBcs, 
FSrst  and  Second  Scries,  Due  Process  of  Law.] 


4.  Constitutional  Law  «t-r>238  —  "Equal 

Pbotection  of  Law," 
A  cemetery  company  being  for  purpose  of 
assessment  for  sewer  construction  owner  of  all 
the  land  in  the  cemetery,  notwitlistanding  sale 
of  scnne  of  the  lots  for  burial  purposes,  issuance 
of  the  special  tax  hills  against  the  cemetery  as 
an  entirety  does  not  deny  the  company  equal 
protection  of  the  laws,  contrary  to  Const  u.  S. 
Amend.  14,  S  1- 

[Ed.  Note. — ^For  other  cases,  see  Constitution- 
al Law.  Cent  Dig.  §  686 ;   Dec.  Dig.  <S=>233. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Equal  Protection  of 
the  Law.] 

Appeal  from  Circuit  Court  Jackson  Coun- 
ty; Thos.  J.  Seehom,  Judge. 

Action  by  W.  O.  Mulllns  against  the  Mt 
St.  Mary's  Cemetery  Association  and  others. 
From  an  adverse  Judgment,  the  named  de- 
fendant appeals.    Attirmed. 

Plaintiff  recovered  Judgment  on  special  tax 
bUIs  for  sewer  constractlon.  The  defendant 
has  appealed.  This  is  the  third  appeal  in 
the  case.  See  239  Mo.  681,  144  S.  W.  109, 
and  259  Mo.  142,  168  S.  W.  685.  The  petltidn 
is  In  two  counts,  the  first  being  based  on  a 
tax  bill  Issued  October  12,  1904.  for  $17,- 
598.28,  and  the  second  on  a  tax  bill  Issued 
September  1,  1905,  for  $1,631  71.  Both  bills 
bear  interest.  In  case  of  default,  from  date  at 
10  per  cent 

Sewer  district  No.  218,  In  which  the  work 
was  done,  was  established  by  ordinance  on 
August  2,  1901.  It  Is  the  largest  in  the  city, 
containing  about  407  acres.  It  is  over  1% 
miles  long  north  and '  south,  and  nearly 
%  of  a  mile  wide  In  the  middle.  The 
land  slopes  from  the  east  and  west  sides  to 
the  middle  line,  and  there  Is  a  general  in- 
cline to  the  north.  The  cemetery  Is  composed 
of  a  square  sixteenth  of  a  section,  except 
four  acres  belonging  to  the  Home  of  the  Si.s- 
ters  of  the  Good  Shepherd  In  the  northwest 
corner,  and  excepting  such  part  as  may  be 
In  the  streets  on  the  east,  south,  and  west 
sides  of  It,  the  cemetery  proper  containing 
about  34  acres.  The  evidence  on  the  point 
Is  not  clear,  but  tends  to  show  that  the  most 
of  the  surface  water  of  th^  cemetery  runs  to 
the  west  gathering  considerably  towards  the 
part  Just  south  of  the  Home  of  the  Good 
Shepherd.  When  unrestrained  It  passes  on- 
to and  over  the  adjoining  land.  To  what 
extent  such  surface  water  flows  northward 
onto  adjoining  land  Is  not  shown. 

The  tax  bills  in  controversy  were  Issued 
for  the  construction  of  lateral  sewers,  some 
of  which  with  manholes  and  catch  basins 
therein  extend  along  the  south  and  west 
sides  of  the  cemetery  and  along  the  north 
fourth  of  the  east  side.  There  Is  no  street 
along  the  north  side;  bnt  there  are  three 
streets  and  four  alleys  extending  from  the 
north  and  terminating  In  culs-dc-sac  at  the 
cemetery  line.  Sewers  were  placed  In  those 
alleys  with  manholes  in  each  close  to  such  ^ 
line.    None  of  those  sewers  were  laid  In  the  ^ 
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cemetery  groimda.  No  opeiiliigB  In  the  sewer 
pipes  were  made  on  tbe  sides  next  tlie  ceme- 
tery for  house  connections,  but  the  erldence 
shows  that  such  openings  are  often  made  by 
the  plumbers  when  the  connections  are  mad& 

In  grading  the  street  on  the  west,  a  10-foot 
fill  was  made  near  the  northwest  corner  of 
the  cemetery.  The  gradicg  contractor  placed 
a  10-lnch  pipe  so  as  to  lead  the  water  from 
the  cemetery  Into  the  manhole  at  that  point, 
thus  preventing  the  formation  of  a  pond. 
There  are  two  water-closets  In  the  defend- 
ant's grounds',  neither  of  which  connects  with 
the  sewers.  The  defendant  has  an  8-lnch 
pipe  about  400  feet  long  laid  In  the  cemetery 
for  the  parpose  of  drawing  the  water  to- 
wards the  west 

The  cemetery's  existence  began  In  1877.  The 
coriwration  Is  a  charitable  one  and  has  no 
capital  stock.  About  half  the  land  In  the  cem- 
etery has  been  disposed  of  In  lots  to  purchas- 
ers for  burial  purposes  prior  to  1004.  There 
had  been  about  9,000  Interments,  the  number 
being  about  15,000  at  the  time  of  the  last  trial. 
The  lots  sell  at  from  55  to  70  cents  a  square 
foot  The  by-laws  of  defendant  provide  that 
one-third  of  the  money  received  for  lots  sold 
shall  constitute  a  maintenance  fund  to  be 
loaned  at  Interest  the  income  to  be  used  in 
caring  for  the  cemetery.  The  evidence  shows 
that  the  land  in  that  vldnlty,  for  other  than 
cemetery  purposes,  is  worth  from  |1,250  to 
-15,000  an  acre.  Witnesses  both  for  plalntUt 
and  defendant  testlfled  that  the  location  of 
the  cemetery  affected  the  value  of  the  land 
in  the  vldnlty,  but  they  did  not  say  whether 
'  it  enhanced  or  depredated  it.  The  defend- 
ant offered  to  prove  that  two  other  ceme- 
teries in  Kansas  City  had  each  been  made  a 
separate  sewer  district,  but  the  evidence  was 
excluded.  The  trial  court  also  exduded  evi- 
dence olCered  by  defendant  to  show  that  two 
other  special  tax  bills  for  the  construction  of 
sewers  in  that  district  had  been  issued 
against  defendant  prior  to  those  in  suit,  one 
for  $0,104.30,  and  the  other  for  $1,611.15. 
The  plaintiff  was  put  on  Uie  stand  by  the  de- 
fendant and  testified  that  when  he  made  his 
bid  for  the  work  he  knew  that  the  land  of 
the  defendant  was  used  for  a  cemetery.  He 
also  testified  that  he  had  built  some  sewers 
for  Elmwood  Cemetery. 

On  the  two  questions,  as  to  whether  and  to 
what  extent  sewers  are  necessary  to  ceme- 
teries generally  and  to  this  oue  in  particular, 
and  as  to  whether  the  Induslon  of  this  ceme- 
tery in  such  district  was  a  reasonable  exer- 
cise of  the  power  of  the  common  coundl, 
there  was  no  evidence  offered  except  as 
shown  in  the  above  statement 

McCune,  Harding,  Brown  ft  Murpby.  Wil- 
liam Moore,  and  Clarence  S.  Palmer,  all  of 
Kansas  aty,  for  appellant  Fyke  &  Snider, 
of  Kansas  City,  for  respondent 

ROY,  O.  (after  stating  the  facta  as  above). 
[1]  I.  The  first  point  In  appeUant's  brief  is 
therein  stated  as  follows: 


"As  to  the  proi>erty  of  Ais  defendant,  the  im- 
poeition  of  the  special  asaessments  in  qae(ti«o 
could  result  in  no  possible  boiefit  aetnal  or 
potential.  The  acts  were  manifestly  oppreoiTC 
and  an  imreaaonable  ezerdae  of  monicipal  an- 
thority,  and  therefore  void.  The  trial  court 
erred  in  not  so  finding  and  dedding." 

In  Its  printed  argument  is  tbis  statement: 

"The  testimony  shows  from  the  topognphj  of 
the  district  that  there  was  no  engineering  rea- 
son why  this  tract  of  land  might  not  have  been 
establiued  as  a  sewer  district  by  itself  and 
thus  relieved  «f  all  burden  of  the  cuuatruetion 
of  lateral  sewers  which  are  eiseutial  to  the 
comfort  and  health  of  the  living,  but  which  are 
entirely  useless  for  the  dty  of  the  dead." 

There  is  a  presumption  In  favor  of  the 
reasonableness  of  such  an  ordinance,  and  tbe 
burden  of  establishing  the  contrary  rests  up- 
on the  objector.  Hlslop  v.  JopUn,^2a0  Mo. 
688,  157  S.  W.  625;  St  Louis  v.  Theater  Co, 
202  Mo.  600,  100  S.  W.  627.  That  prima 
facie  case  must  be  overcome  "In  tbe  most 
satisfactory  manner."  Morse  r.  City  of  West 
Port  110  Mo.  502,  19  S.  W.  831. 

[2]  The  language  of  appeUant's  coonsel  is 
an  unequivocal  dalm  that  it  has  no  need 
for  sewers  and  is  under  no  obligation  to  far- 
nish  them  to  others;  In  other  words,  that  its 
cemetery,  for  the  purpose  of  sewer  construc- 
tion at  least  luis  ceased  to  be  a  part  of  tbe 
dty  within  whose  vitals  it  is  situated. 

We  will  first  consider  the  question  as  to 
whether  such  a  cemetery  Is  benefited  by  the 
construction  of  sewers. 

"Drainage  of  a  district  for  sanitary  purposo 
is  the  ground  upon  which  the  compulsory  con- 
struction of  sewers,  and  the  imposition  of  spe- 
dal  taxes  to  pay  the  cost  thereof,  is  authorised." 
Johnson  v.  Duer,  116  Mo.  loc.  dt  377,  21  S.  W. 
802. 

In  Prior  y.  Construction  Co.,  170  Mo.  439, 
71  8.  W.  205,  It  was  held  that  plalntUTs  prop- 
erty, located  on  high  ground,  was  benefited 
by  the  construction  of  a  eewet  which  pre- 
vented its  sewage  from  being  cast  upon  the 
streets  and  sidewalks  and  into  the  cellars  in 
a  lower  part  of  the  district.  In  other  words, 
each  tract  of  land  in  a  dty  should  bear  Its 
portion  of  the  burden  of  preventing  the  pas- 
sage of  any  noxious  thing  from  it  into  or  on- 
to other  lands.  Whatever  discharges  that 
burden  is  a  benefit  to  the  property  whence 
tbe  noxious  substance  emanates.  Concede 
that  tbe  dead  are  Indifferent  to  the  question, 
the  living  have  a  right  to  demand  that  nox- 
ious substances  shall  not  be  disseminated 
from  a  cemetery  into  and  over  other  lands. 
"Thou  Shalt  not  bury  a  dead  man  in  the 
dty"  was  one  of  the  laws  of  the  Twelve  Ta- 
bles. 

In  Klncald's  Appeal,  66  Pa.  411,  6  Am.  Bep. 
377,  Sharswood,  J.,  said: 

"No  one  can  doubt  the  power  of  the  Legisla- 
ture to  prohibit  all  futore  interments  within  th« 
limits  of  towns  or  dties.  In  andent  times,  in 
Greece  and  Rome,  such  was  the  nni  venal  .role.'' 

In  Lowe  v.  Prospect  HIU  Cemetery  Ass'o, 
58  Neb.  94,  78  N.  W.  488,  46  L.  B.  A.  237.  the 
defendant  was  enjoined  f^om  using  a  tract  of 
ground  in  Omaha  as  a  cemetery.  The  evi- 
dence showed  that  the  ground  in  that  vidnl- 
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ty  was  Toy  perrloas.  Expert  witnesses  tes- 
tified that  disease  germs  often  existed  and 
undtlplled  In  dead  bodies,  and  were  dissem- 
inated Ibence  throngli  tlie  ground  Into  nelgb- 
boilng  lands,  contaminating  them,  and  ren- 
dering the  water  In  the  wells  noxious  to  the 
health  of  the  inhabitants.  Other  cases  of 
like  Import  are  Clark  t.  Lawrence,  69  N.  O. 
83,  78  Am.  Dec.  241;  Jung  t.  Neraz,  71  Tex. 
896,  9  S.  W.  344;  Los  Angeles  t.  BoUrwood 
Cem.  Ass'n,  124  CaL  844,  57  Pac.  1S3,  71 
Am.  St.  Bep.  75;  Kingsbury  t.  Flowers,  65 
Ala.  479,  39  Am.  Rep.  14;  Sohler  r.  Trinity 
Chnrch,  109  Mass.  1;  Partridge  v.  First  In- 
d^pendoA  Caiurcfa  of  Bait,  89  Md.  631.  See 
also  Joyce's  Law  of  Nuisances,  S  S68. 

IB  Town  of  Lake  View  r.  Lets,  44  lU.  81, 
the  court  had  under  consideration  an  ordi- 
nance which  prohibited  the  opening  of  any 
cemetery  In  the  town  (township)  without  the 
permission  of  the  trustees.  It  was  there 
said: 

"Then  are  some  things  wUch,  in  their  natare, 
are  naisancea,  and  wliicli  the  law  recognizes  aa 
such.  There  are  others  which  may  or  may  not 
be  BO,  their  character  In  this  respect  depending 
on  circmnstances.  Now,  the  town  of  Lake  View 
is  a  rural  township,  containing  about  11  sec- 
tions or  square  miles  of  territory.  It  is  there- 
fore impossible  to  hold  that  a  cemetery,  any- 
'vrhere  within  the  limits  of  the  town,  must  be 
necessarily  a  nuisance,  and  can  be  prohibited 
In  advance  as  such.  A  cemetery  may  be  so 
placed  as  to  he  injurious  to  the  public  health, 
and  therefore  a  nuisance.  It  may,  on  the  other 
hand,  be  so  located  and  arranged,  so  planted 
with  trees  and  flowering  shrubs,  intersected  with 
drives  and  walks,  and  decorated  with  monu- 
mental mnrbles.  as  to  be  not  less  beautiful 
than  a  public  landscape  garden,  and  as  free 
from  all  reasonable  objection." 

In  Lake  View  t.  Rose  Hill  Cem.  Co.,  70 
111.  101,  22  Am.  Rep.  71,  is  the  following: 

"Burial  places  are  indispensable.  Convenient 
to  the  dty  of  the  living,  a  depository  of  the 
dead  must  be  established  and  maintamed.  It 
concerns  the  public  health,  and  if  such  places 
were  not  prepared  by  private  enterprise,  it 
would  be  tne  duty  of  the  state  to  act  In  the 
premises." 

It  will  be  noticed  that  the  court  does  not 
tbere  approve  the  location  of  cemeteries  In 
populous  cities.  It  speaks  of  them  In  places 
"convenient  to  the  dty  of  the  living."  On 
tbe  other  hand,  It  was  said  In  Ellison  y.  Oom- 
mlsslonerB,  68  N.  O.  67,  76  Am.  Dec.  430: 

"If  the  grounds -be  arranged  and  drained  and 
tbe  bnrial  of  the  dead  be  conducted  as  eUewhere 
in  such  establishments,  we  incline  decidedly  to 
the  opinion  it  will  not  be  a  nuisance,  either  pub- 
lic or  private." 

We  dte  those  cases  only  tor  the  purpose 
<xC  showing  that  the  defendant  is  not  Justified 
In  asserting  that  its  land  should  have  been 
excluded  from  the  sewer  district  mereSy  be- 
cause it  is  a  cemetery.  There  is  no  evidence 
IXL  the  case  to  show  that  sewers  are  not  bene- 
ficial in  the  sanitation  of  this  cemetery.  In 
tlie  absence  of  a  showing  to  the  contrary, 
•tve  mtst  presume  that  the  common  council 
-was  fully  Informed  on  that  subject,  and  act- 
ed properly  In  accordance  with  that  Informa- 
tion.   The  evidence  does  show  that  the  sew- 


ers for  the  construction  of  which  the  tax 
bills  were  Issued  serve  to  carry  away  the 
surface  water  from  the  cemetery. 

Appellant  claims  that  the  cemeCery  might 
have  been  made  Into  a  sewer  district  by  it- 
self, so  as  to  relieve  it  of  the  burden  of  con- 
struction of  the  lateral  sewers.  True,  It 
might  have  been  done;  but  there  is  no  rea- 
son appearing  why  it  should  have  been  done. 
The  appellant  complains,  not  that  a  discrim- 
ination was  made  against  it,  but  that  no  dis- 
crimination was  shown  in  its  favor.  We 
have  seen  that  the  law  has,  through  all  the 
past,  discouraged  the  location  of  cemeteries 
In  populous  districts.  Real  estate  men  who 
were  witnesses  on  both  sides  In  this  case 
testified  that  the  cemetery  afTected  the  value 
of  real  estate  In  that  vicinity.  We  feel  jus- 
tified in  assuming  that  such  value  was  thus 
affected  adversely.  There  is  no  sound  rea- 
son why  the  cemetery  should  be  relieved  of 
its  share  of  tbe  burden  of  getting  rid  of  a 
condition,  caused  to  some  extent  by  Its  pres- 
ence there.  The  district,  so  far  as  we  can 
understand  the  situation.  Is  homogeneous,  a 
proper  "unit"  In  the  general  system  of 
sewers.  By  carrying  out  the  work  of  sani- 
tation, the  cemetery  may  become  more  and 
more  a  comfort  and  an  ornament  to  the  com- 
munity, and  that  community  may  become  a 
more  attractive  framework  for  the  cemetery, 

There  is  another  fact  in  the  case  which  de- 
serves consideration.  The  tax  bills  against 
the  land  of  the  defendant  seem  very  large. 
That  is  caused  by  the  fact  that  there  are  35 
acres  In  the  cemetery.  The  "area  rule"  is 
firmly  grounded  in  our  law.  Tbe  common 
council  had  no  choice  In  tbe  matter  except 
to  tax  the  cemetery  in  proportion  to  its  area, 
or  relieve  It  altogether.  It  doubtless  appre- 
ciated the  serious  difficulties  in  the  matter, 
but  its  judgment  must  stand  in  the  absence 
of  evidence  sufficient  to  show  that  it  was  un- 
reasonable. Complaint  Is  made  that  the 
court  excluded  evidence  offered  by  defend- 
ant to  show  that  in  two  other  cases  ceme- 
teries were  made  separate  districts.  Wheth- 
er tbe  facts  connected  therewith  were  similar 
to  those  In  this  case  Is  not  shown.  It  may 
have  been  found  by  experience  that  such 
discrimination  in  favor  of  the  cemeteries 
was  not  Just  to  the  other  land  in  the  vicinity. 

[3]  IL  Appellant  contends  that,  as  there 
was  no  provision  In  the  law  for  giving  it  no- 
tice of  tbe  proceedings  resulting  in  tbe  issu- 
ing of  the  special  tax  bills  In  question^  an 
enforcement  of  such  tax  bills  will  result  tn 
taking  its  property  without  due  process  of 
law.  It  is  sufficient  to  say  that  such  tax  bills 
are  legislative  assessments,  and  no  notice  la 
necessary  imless  required  by  "some  charter, 
ordinance,  or  statutory  provision  to  the  con- 
trary." Embree  t.  Road  District,  257  Mo. 
593,  166  S.  W.  282.  That  opinion  was  af- 
firmed on  writ  of  error  to  the  Supreme 
Court  of  tbe  United  States.  240  U.  S.  243, 
36  Sup.  Ot  817,  60  L.  Ed.  — w^  ,,,„, 
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[4]  III.  Appellant  makes  tbe  foUowing 
point: 

"The  Judgment  of  the  tKal  court  in  enforcing 
tlie  whole  amount  of  the  special  tax  bills  aa  a 
single  lien  against  the  property  now  owned  by 
defendant,  including  that  part  of  the  amount 
of  said  tax  bills  computed  on  the  area  of  land 
already  sold  by  defendant,  amounts  to  a  denial 
to  the  defendant  of  the  equal  protection  of  the 
laws,  in  violation  of  section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
SUtes." 

We  are  furnished  with  no  authorities  or 
even  argument  on  that  proposition.  On  the 
last  appeal  it  was  held,  In  effect,  that  the 
ownership  of  all  the  land  in  the  cemetery  for 
the  purpose  of  snch  taxation  Is  in  the  ap- 
pellant. Such  being  the  case,  the  tax  bills 
were  properly  Issued  against  the  cemetery 
as  an  entirety. 

IV.  Complaint  is  made  that  the  trial 
court  erred  In  excluding  evidence  as  to  two 
other  tax  bills  for  sewer  purposes  issued 
against  its  property.  We  are  bound  to  pre- 
sume that  all  other  property  In  the  district 
paid  In  the  same  proportion.  Without  de- 
ciding whether  such  exclusion  was  error,  we 
hold  that  It  was  not  such  error  as  calls  for 
a  reversal  herein. 

The  Judgment  is  affirmed. 

WIUjIAMS,  C„  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


ZINN  et  al.  v.  SIDL13R  et  at     (No.  17632.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

July  5,   1916.     Rehearing  Denied 

July  18,  1916.) 

COVKWANTS     ^=>1— REaTBICnVK     COVKNAHT— 

BuiLoiNO  Lines. 
A  covenant  as  to  restricted  use  of  property 
imposing  a  limitation  on  the  fee,  necessary  to 
prevent  the  owner  building  on  it  where  he  will, 
can  be  created  only  by  the  express  words  or  by 
reasonable  implication  from  words  employed 
clearly  indicative  of  such  a  purpose;  and  so 
not  by  broken  lines  on  a  plat,  marked  "building 
lines,"  neither  the  acknowledgment  to  the  plat, 
nor  the  deeds  conveying  the  lots,  as  marked  and 
designated  on  the  plat,  making  reference  to  such 
lines. 

[Ed.  Note.— For  other  cases,  see  (Covenants, 
Cent  Dig.  {  1;  Dec.  Dig.  <8=»1.] 

Appeal  from  (Circuit  Court,  Jackson  Coun- 
ty ;  James  H.  Slover,  Judge. 

Suit  by  Charles  E.  Zinn  and  others  against 
Balthazar  Sidler  and  others.  From  an  ad- 
verse Judgment,  defendants  appeaL  Revers- 
ed and  remanded,  with  directions. 

Cook  ft  Oossett,  Beardsley  ft  Beardsley, 
and  Stubenrauch  &  Hartz,  all  of  Kansas 
City,  for  appellants.  Smart  ft  Strother,  Fyke 
ft  Snider,  and  E.  E.  Steele,  all  of  Kansas 
City,  for  respondents. 


WALKER,  X  This  is  a  snit  in  equity 
brought  in  the  circuit  court  of  Jackson  coun- 
ty at  Kansas  City  to  enjoin  defendants  from 
erecting  a  building  on  a  lot  in  McKinney 
Heights  In  said  dty. 

A  restraining  order  was  granted  and  later 
dissolved.  After  its  dissolution  and  before 
the  trial,  defendants  erected  a  building  on 
said  lot.  In  September,  1912,  a  trial  was 
had  resulting  in  a  Judgment  for  plaintiffs, 
requiring  defendants,  within  90  days  there- 
after, to  remove  so  much  of  said  building  as 
projected  over  the  building  line  on  the  lot 
and  restraining  defendants  from  erecting  or 
maintaining  a  building  on  the  lot  nearer  the 
adjacent  streets  tiian  20  feet  In  one  instance 
add  15  feet  in  the  other-^he  lot  t)eing  on  a 
comer.  Jurisdiction  to  make  farther  orders 
was  retained  to  enforce  compliance  with 
the  Judgment  then  rendered.  From  this 
Judgment  the  defendants  have  appealed. 

In  June,  1886,  Marshall  P.  Wright  owned 
a  tract  o^  land  of  31  acres  adjacent  to  the 
corporate  limits  of  Kansas  City.  He  laid  it 
out  in  lots  and  blocks  and  streets  and  alleys, 
dedicating  the  latter  to  public  nse,  acknowl- 
edged the  plat  and  recorded  the  same,  as 
required  by  the  statute,  designating  the  ad- 
dition as  "McKinney  Heights."  In  1897  it 
was  made  a  part  of  Kansas  Oity. 

Across  the  lots  and  blocks  on  this  plat, 
20  feet  from  the  street  lines  and  parallel 
thereto — except  along  St  John  Avenne, 
where  the  distance  Is  16  feet — checked  or 
broken  lines  were  drawn,  designated  as 
"building  lines."  Defendants'  lot,  described 
as  "lot  14  of  block  4,  McKinney  Helots," 
against  which  this  particular  proceeding  is 
directed,  is  situated  on  the  northwest  comer 
of  Jackson  and  St  John  avenues,  the  for^ 
mer  running  north  and  south,  and  the  lat- 
ter east  and  west  The  lot  has  a  frontage 
of  60  feet  on  St  John  avenue. 

Plaintiffs'  lots  are  in  the  same  block  as 
that  of  defendants,  also  fronting  on  St  Jolm 
avenue.  Plaintiffs  contend  that  the  lines  on 
this  plat  marked  "building  lines"  are  restric- 
tions upon  ail  persons  erecting*  buildings  up- 
on any  of  these  lots,  and  that  the  action  of 
the  defendants  in  violating  same  is  to  plain- 
tiffs' damage  and  injury  In  that  it  teads  to 
depreciate  the  value  of  their  property  and 
interferes  with  the  uniformity  of  the  location 
of  buildings  on  said  tract  or  addition,  which 
was  intended,  and  Is  principally  used,  for 
residential  purposes. 

Defendants,  in  opposition  to  tbla  plea,  con- 
tend that  at  Uie  time  this  plat  was  made  and 
recorded  the  land  platted  was  outside  of  the 
corporate  limits  of  Kansas  City,  and  the 
building  lines  marked  thereon  were  In  no 
wise  mentioned  except  by  marking  them  on 
the  plat;  that  neither  the  acknowledgment 
to  the  plat  nor  any  deed  conveying  tlie  lots 
therein  designated  has  any  reference  to  same, 
and  that  these  lines  constitute  merely  a  sog- 
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gestlon  to  owners  of  property  In  said  addi- 
tion and  hare  no  binding  force  or  efTect  as  a 
restriction;  that  they  acquired  poBsession 
of  the  lot  against  which  thlB  proceeding  is 
directed  without  any  knowledge  of  the  pre- 
tended daUus  or  demanda  of  plaintiffs  that 
there  was  a  building  Hoe  restriction  on  the 
property  and  that  they  purchased  the  same 
believing  it  to  be  unrestricted  and  unluoum- 
bered  In  any  manner;  that  the  enforcement 
of  the  restriction  wonld  constitute  a  taking 
of  their  pn^erty  without  due  process  of  law. 
The  reply  admitted  that  McKlnney  li  eights 
when  platted  was  not  in  the  corporate  lici- 
it8-  of  aRy  dty  or  town,  and  that  the  defend- 
ants' title  was  through  mesne  conveyances 
under  Wright,  who  platted  the  property,  but 
denied  all  the  other  allegations  In  th«  an- 
swer. 

In  July,  1886,  soon  after  recording  the 
plat,  Marshall  P.  Wright  and  wife  conveyed 
the  entire  addition  to  William  McKlnney, 
describing  It  as  follows: 

"All  lots  In  McKlnney  Heights,  bein^  orig- 
inally the  II  P.  Browne  tract,  consisting  of 
81  acres  in  the  east  end  of  the  south  half  of 
the  northeast  quarter  of  section  84,  township 
SO,  range  33,  Jackson  county,  Mo.;  the  plat  of 
■aid  McKlnney  Heights  being  recorded  in  Book 

B,  page ,  June  17,  1886,  to  which  farther 

reference  is  hereby  made." 

January  20,  1887,  William  McKlnney  and 
wife  conveyed  the  addition  to  Thomas  A. 
Harris,  describing  it  as  follows: 

"All  of  McKlnney  Heights  (except  certain 
blocks  therein  named)  as  the  same  is  marked 
and  designated  on  plat  5  in  the  office  of  the  re- 
corder of  deeds  for  the  county  of  Jadson,  state 
of  Missouri." 

January  28,  1887,  Thomas  A.  Harris  and 
wife  conveyed  the  addition  to  Calvert  B. 
Hunt,  describing  it  as  follows: 

"All  of  McKlnney  Heights,  an  addition  to  the 
«ity  of  Kansas,  as  the  same  is  marked  and  des- 
ignated on  the  plat  filed  in  the  office  of  the  re- 
corder of  deeds  for  the  county  of  Jackson,  state 
of  Missouri  (exc^t  certain  lots  therein 
named)." 

At  different  times  subsequent  to  the  con- 
veyance to  Hunt  deeds  were  made  to  differ- 
ent persons  to  lots  in  this  addition. 

McKlnney  Heights  was  a  residence  district 
before  the  erection  of  the  building  by  de- 
fendants, and  at  the  time  of  the  trial  there 
were  95  buildings  on  the  addition,  including 
that  of  defendants,  82  of  which  conformed 
to  the  building  lines ;  the  remaining  IB  having 
been  built  in  disregard  of  same.  There  was 
testimony  in  detail  as  to  the  conditions  un- 
der whldi  the  different  buildings  were  erect- 
ed so  far  as  concerned  the  builders'  knowl- 
edge and  observance  of  the  building  lines, 
tending  to  show,  in  the  majority  of  cases, 
that  when  notified  of  the  restriction  par- 
ties complied  with  same.  It  was  also  shown 
that  plaintiffs  in  no  case  expressly  acqui- 
esced in  any  violations  of  the  restriction, 
but  when  notified  protested  against  same. 

A  covenant  as  to  the  restricted  use  of  the 
property  in  question  is  necessary  to  sustain 
the  plaintiSs'   contention;    the  creation  o£ 


such  a  covenant  may  be  by  express  words  or 
by  reasonable  implication  from  words  em- 
ployed clearly  Indicative  of  such  a  purpose. 

The  owner,  Wright,  who  subdivided  the 
property  and  recorded  a  plat  of  same,  may 
have  had  such  a  purpose  in  contemplation 
in  designating  certain  lines  on  the  plat  as 
buUdlng  lines;  but  this  purpose  was  never 
consummated.  Aside  from  the  absence  from 
the  plat  of  any  other  reference  to  this  pro- 
posed restriction,  there  is  nothing  In  the 
conveyance  made  by  him  of  the  entire  tract 
to  indicate  such  a  purpose.  It  is  true  the 
description  of  the  property  contains  a  ref- 
erence to  same  as  subdivided,  adding,  as  re- 
gards the  plat,  "to  which  further  reference  is 
hereby  made."  The  two  subsequent  trans- 
fers of  the  entire  addition  are  no  more  defi- 
nite and  the  later  transfers  of  particular 
lots,  except  in  one  Instance,  bear  no  refer- 
ence to  any  restricted  usa  The  excepted  in- 
stance referred  to  is  not  determinative  of 
the  matter  at  Issue;  It  is  simply  a  recog- 
nition in  one  of  the  transfers  of  a  single  lot 
of  the  existence  of  a  restriction.  At  best  the 
references  in  these  deeds  to  the  plat  are  mat- 
ters of  description,  and  if  otherwise  Intend- 
ed, at  least  some  definite  indication  of  the 
grantor's  purpose  should  appear,  especially 
In  the  conveyance  made  by  Wright  In  the 
first  transfer  of  the  entire  property  after  its 
subdivision. 

As  a  general  proposition  a  plat  of  land 
shown  to  be  correct  and  properly  recorded 
becomes  a  part  of  subsequent  deeds  to  same. 
Lindsay  v.  Smith,  178  Mo.  App.  loc.  dt  183, 
160  S.  W.  820.  This  ruling,  however,  has 
reference,  unless  there  are  other  limitations, 
to  the  location  or  description  of  the  property 
(Ferguson  ▼.  Dent,  8  Mo.  667;  Dryden  v. 
Holmes,  9  Mo.  185),  and  so  far  as  our  in- 
vestigation has  led  us,  a  mere  designated 
line  drawn  upon  a  map  or  plat  of  property, 
without  more,  will  not  suffice  to  create  a 
covenant. 

It  has  often  been  held  that  in  construing 
plats  "effect  must  be  given  to  the  plain  mean- 
ing and  intent  they  exhibit  by  their  outlines 
as  well  as  by  their  words,"  as  in  Oaruthers- 
vllle  V.  Huffman,  2B2  Mo.  loc.  dt  375,  171 
S.  W.  323;  Whitehead  v.  Atchison,  136  Mo. 
loa  dt.  495,  37  S.  W.  928;  and  St  Louis  v. 
Railroad,  114  Mo.  loc.  dt  22,  21  S.  W.  202. 
These  cases  and  others  of  like  character  in 
the  application  of  the  rule  have  reference 
to  the  subdivision  of  property  Into  lots  and 
blocks  and  streets  and  alleys  in  which  the 
subdivision  becomes  fixed  upon  the  filing  of 
the  plat  In  the  recorder's  office,  the  block 
and  lot  lines  bdng  designated  as  a  measure 
of  convenience  and  necessity  and  the  street 
and  alley  lines  as  defining  portions  of  the 
tract  dedicated  by  the  owner  to  the  public. 
Section  10290  et  seq.,  B.  S.  1909.  These  are 
essentials  of  every  plat;  they  exist  as  a 
necessary  part  of  It  and  no  transfer  can  be 
made  of  the  property  therein  without  ex;griKis 
reference  to  sudi  subdivisions.        ^'^^    '^' 
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A  covenant,  however,  U  not  a  necessary 
part  of  a  plat,  but  is  dependent  for  its  cre- 
ation on  tlie  will  ot  ttie  owner  of  tlie  proper- 
ty subdivided.  Tbat  will  cannot,  by  reason 
of  the  very  nature  of  a  covenant,  be  declared 
by  a  designated  line  and  nothing  more.  It 
must  l>e  expressed  in  words,  either  definitely 
defining  the  covenant  or  making  apt  refer- 
ence to  the  designated  line,  thus  giving  for- 
mal expression  to  the  covenantor's  purpose. 
13  Cyc.  718,  and  notes. 

This  conclusion  is  sustained  by  an  almost 
unbroken  line  of  cases,  if  not  by  express  rul- 
ings by  the  facts  themselves  showing  on  the 
face  of  the  instruments  affecting  the  prop- 
erty, either  in  express  words  or  by  clear  im- 
plication, a  purpose  to  create  a  restriction. 
King  V.  Union  Trust  Co.,  226  Mo.  loa  dt  S67, 
126  S.  W.  415;  Scharer  v.  PanUer,  127  Mo. 
App.  433,  105  S.  W.  668;  Hisey  v.  Church, 
180  Mo.  App.  566,  109  S.  W.  60;  Kitchen  v. 
Hawley,  150  Mo.  App.  497,  131  S.  W.  142; 
MlUer  T.  Klein,  177  Mo.  App.  557,  160  S.  W. 
662;  Bolin  v.  Tyrol  Inv.  Co.,  178  Mo.  App. 
1,  160  S.  W.  588,  164  S.  W.  269. 

An  exception  to  this  rule  is  found  in  Simp- 
son V.  Mikk^sen,  196  111.  675,.  63  N.  E.  1036, 
which  we  decline  to  follow  in  the  presence, 
especially  in  our  own  Jurisdiction,  of  a 
strong  current  of  authority  to  the  contrary. 
The  reason  for  the  ruling  of  the  majority 
is  evident  A  restrictive  covenant  lessens 
the  fee  and  is  not  favored  in  law.  It  should 
therefore  be  made  manifest  in  no  uncertain 
manner  and  not  be  left  entirely  to  implica- 
tion, as  in  this  case.  It  has  been  expressly 
ruled  elsewhere,  and  is  in  accord  with  otur 
reasoning,  that  a  covenant  not  to  use  prop- 
erty except  in  a  certain  way  will  not  be  in- 
ferred from  the  absence  of  words  of  restrio 
tlon.  Madore's  AppeaJl,  129  Pa.  16,  17  Atl. 
804. 

In  the  presence  of  the  concrete  facts,  in 
the  instant  case,  these  general  deductions  are 
authorized:  That  to  create  the  limitation  on 
the  fee  herein  contended  for,  a  covenant 
must  have  been  created;  and  it  is  not  ma- 
terial whether  it  be  termed  an  equitable 
easement,  as  in  King  v.  Union  Trust  Co.,  su- 
pra, or  a  servitude  or  a  restrictive  covenant 
If  express,  it  must  be  in  writing;  i.  e.,  de- 
clared in  so  many  words  (Fuhr  v.  Deau,  26 
Mo.  loc.  dt  U9,  69  Am.  Dec.  484;  Petty  v. 
Church  of  Christ  70  Ind.  loc.  dt  297;  if 
implied  (and  here  also  note  the  necessity  of 
the  use  of  words  by  the  covenantor),  the  im- 
plication from  the  words  used  must  be  such 
as  will  clearly  authorize  the  inference  or 
imputation  in  law  of  the  creation  of  the  cov- 
enant The  only  exception  to  this  rule  is 
in  the  case  of  implied  covenants,  dassified 
as  covenants  in  law,  or  those  which  the  law 
implies  or  Intends  from  the  nature  of  the 
transaction,  although  not  given  form  in 
words  in  the  Instrument  containing  them. 
Thus  in  conveyances  in  fee  containing  the 
words  "grant,  bargain,  and  sell,"  a  covenant 


of  warranty  Is  implied.  Stoqder  r.  Silver^ 
berg,  220  Mo.  2S8,  119  S.  W.  418;  Walder- 
meyer  v.  Loebig,  222  Mo.  540,  121  S.  W.  75. 
Express  reoognltlou  of  this  rule  is  given  by 
our  statute  (section  2793,  R.  S.  1909);  bnt 
it  existed  at  common  law  (Coke  Ut  3S4b; 
Rawle  Cov.  5);  the  statute,  and  others  of 
like  nature,  bdng  merely  dedaratory  of  same 
(2  Beeves  Hist  Eng.  Law,  64);  and  In  a 
lease  the  term  "demise"  is  lield  to  import  a 
covenant  on  the  part  of  the  lessor  ot  rig^t 
and  title  to  make  the  lease  and  for  quiet 
enjoyment  (Crouch  v.  Fowle,  9  N.  H.  219,  32 
Am.  Dec.  350). 

But  no  such  rule  exists  in  regard  %  cove- 
nants carrying  a  restrlcti<Hi.  Theae^  for  tlie 
reasons  stated,  must  be  defined.  This  lias 
not  been  done;  and  wliile  the  tendency  of 
the  courts  Is  to  disregard  restrictive  cove- 
nants, we  would  be  inclined  to  sustain  the 
plaintUfs'  contention  if  the  facts  showed  that 
by  so  doing  the  intent  of  the  original  gran- 
tor would  thereby  be  effected.  But  we  do 
not  so  interpret  the  evidence.  We  therefore 
dedine,  on  the  proof  alone  of  a  designated 
line  appearing  on  the  plat  to  read  into  the 
conveyances  of  the  property  subdivided  an 
express  restriction,  the  effect  of  which  would 
be  to  limit  the  use  of  and  lessen  the  tenure 
by  which  the  owners  hold  these  lots. 

From  the  foregoing  it  follows  that  fbe 
Judgment  below  should  be  reversed  and  the 
case  remanded,  with  directions  to  the  trial 
court  to  dismiss  plaintiffs'  adion,  and  t»  en- 
ter Judgment  for  the  defendants;  and  it  is 
so  ordered.    All  concur. 


In  re  PUBLISHING  DOCECBT  IN  UOCAL 
NEWSPAPER. 

(Supreme  Court  of  Missouri.    In  Banc     March 

28,  1913.     Certified  for  PabUcation 

July  16,  1915.) 

AFFBAt.  AND   BUOB  «S980&— SUPBDCX   COCBT 
— PBINTINU      and      PUBUSHIZla      DOCKCT— 

'  'Pbint'  '—"Publish." 
The  verb  "print"  means  "to  make  an  im- 
pression with  inked  type,"  and  ia  not  synony- 
mous with  "pnblisb"  which  means  "to  make  pab- 
Uc" ;  so  tbat  the  requirement  of  Rev.  St  1906, 
i  2079,  that  the  Supreme  Court  docket  be  print- 
ed in  the  count:^  where  court  is  held,  does  not 
require  publication  in  newspaper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3189;    Dec.  Dig.  iSs»806. 

For  other  detinitions^  see  Words  and  Phrases, 
Slrst  and  Second  Series,  Print;    Pabliali.1 

Oraves,  Bond,  and  Woodson,  JJ.,  dissenting. 

In  the  matter  of  publishing  the  docket  of 
the  Supreme  Ck>urt  in  local  newspaper.  Pub- 
lication ordered  not  to  be  made. 

FARIS,  X  Since  the  administrative  order, 
made  by  a  majority  of  the  court  In  banc, 
touching  the  matter  In  the  caption  may  be 
said  with  historical  truth  to  overrule  a  for- 
mer holding  of  this  court  on  this  question,  a 
decent  respect  for  the  diverse  views  enter- 
tained by  other  members  of  the  court  (and 
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mayhap  bj  fbe  imbllc  likewise)  nqnlies  a 
setting  forth  of  the  points  which  Induced 
the  condnsloBs  reached. 

At  the  threshold  we  are  met  by  the  ques- 
tion as  to  whether  the  language  of  the  stat^ 
nte  is  clearly  mandatory  and  requires  that 
the  docket  of  the  Supreme  Court  be  "pub- 
lished In  a  newspaper,"  which  newspaper  is 
printed  In  Cole  county.  If  the  language  does 
so  require,  we  must  needs  acquiesce,  and 
further  comment  Is  "weary,  stale,  fiat,  and 
unprofitable."  If  the  language  to  whldi  we 
shall  presently  call  attention  be  directory 
only,  then  we  may  exercise  a  sound  discre- 
tion. Influenced  by  an  expediency  which  fits 
the  means  to  the  end.  In  thus  asserting  we 
bear  in  mind  the  certainly  elastic  and  per- 
haps inherent  power  of  the  court  to  make 
rules  inuring  toward  orderliness  and  expedi- 
tion of  business.  The  section  under  discus- 
sion Is  as  follows: 

"Sec  2079.  It  shaU  be  the  duty  of  the  Judg- 
es of  the  Supreme  Court  and  Courts  of  Appeals, 
at  the  end  of  each  term  of  said  courta,  to  direct 
the  number  of  cases  to  be  docketed  by  the  clerks 
for  the  next  succeeding  terms  of  the  courts,  and 
the  clerks  shall  docket  all  cases  from  the  same 
judicial  circuit  in  succession,  in  the  order  of  the 
circuits,  setting  not  more  than  10  cases  for 
each  day,  and  a  copy  of  the  docket  shall  be 
printed  in  the  coimty  wherein  such  Supreme 
Court  and  Courts  of  Appeals  shall  be  held  at 
least  40  days  before  the  commencement  of  the 
term:  Provided,  that  if  for  any  cause  any  cases 
are  not  reached  for  hearing  at  the  first  term  at 
which  they  are  docketed,  then  it  shall  be  the 
duty  of  the  clerk  to  place  all  cases  undisposed 
of  at  any  term  first  upon  the  docket  of  the  suc- 
ceeding term ;  and  provided,  furtiier,  that  if  any 
case  has,  or  shall  hereafter,  come  before  any  of 
said  courts  by  appeal  or  writ  of  error,  and  has 
been  or  shall  be  reversed  and  remanded,  and 
said  case  shall  again  como  before  any  oil  said 
courts  for  further  trial,  it  shall  be  the  duty 
of  the  clerk  of  said  court  to  docket  such  case  for 
trial  among  the  first  cases  for  trial  at  the  next 
term  of  the  court,  if  it  reaches  the  court  in  time, 
and  if  not  it  shall  be  docketed  at  the  next  term 
of  such  court,  and  it  shall  be  the  duty  of  the 
court  to  hear  and  determine  the  case  at  the  same 
term  it  is  docketed,  unless  continued  for  cause." 

The  only  words  of  the  above  section  which 
concern  us,  because  they  are  the  only  words 
having  any  reference  to  the  matter  in  hand, 
are:  "A  copy  of  the  docket  shall  be  printed 
in  the  county  wherein  such  Supreme  Court 
•  •  •  is  held."  If  we  can  read  into  this 
section  by  construction  the  additional  re- 
quirement that  such  printing  shall  be  "in  a 
newspaper  published"  In  the  county  wherein 
the  Supreme  Court  is  held,  then  such  publi- 
cation must  be  so  had.  We  must  give  to  the 
word  "print"  as  used  by  the  lawmaking  pow- 
er. Its  ordinary  meaning  when  used  as  a  verb 
(and  it  so  occurs  In  this  statute),  which  is 
"to  make  an  Impression  with  inked  type." 
The  word  "publish"  ordinarily  means  "to 
make  public."  A  book,  a  paper,  or  a  pamphlet 
might  be  "printed" .  but  never  "published." 
A  paper  might  be  "printed"  in  St  Louis  and 
"published"  in  Charlton  County.  H.  g.  vide, 
Julian  T.  Kansas  City  Star,  209  Mo.  85,  107 
S.  W.  496;  Cook  v.  Globe  Printing  Co.,  227 
Mo.  471. 127  8.  W.  832.    We  hold,  therefore, 


that  upon  its  face  the  statutory  language  Is 
not  clearly  mandatory  in  requiring  publica- 
tion of  our  docket  to  be  made  in  any  news- 
paper. 

But  we  need  not  engage  in  such  analytical 
splitting  of  hairs.  We  need  only  consider 
the  legislative  history  of  the  governing  words 
of  the  section,  supra.  The  requirement  as  to 
the  printing  of  the  docket  came  Into  the 
statute  by  an  act  approved  February  28,  1S71 
(Laws  1871,  §  21,  p.  48),  and  was  couched  in 
the  following  words:  "A  copy  of  the  docket 
shall  be  printed  in  some  newspaper  printed 
in  the  county  wherein  such  Supreme  Court 
shall  be  held."  The  wisdom  of  this  provi- 
sion at  that  time  is  not  difficult  to  see,  when 
we  bear  in  mind  that  there  were  then  held 
six  terms  of  court  each  year ;  that  such  terms 
were  held  in  St.  Louis,  JefFerson  City,  and 
St.  Joseph.  The  March  and  October  terms 
were  held  in  St.  Louis;  the  January  and  July 
terms  at  Jefferson  City;  the  February  and 
August  terms  at  St.  Joseph.  The  court  was 
ambulatory;  the  mountain  came  to  Moham- 
med.  The  court  was  carried  to  the  bar. 

By  the  Constitution  of  1875,  the  place  of 
sitting  of  the  Supreme  Court  was  permanent- 
ly fixed  at  Jefferson  City.  So,  as  we  might 
expect,  the  language  under  discussion  was 
changed  in  1877  to  read  thus:  "A  copy  of 
the  docket  shall  be  printed  in  the  couny 
wherein  such  Supreme  Court  shall  be  herd 
at  least  10  days."  Laws  1877,  p.  232.  The 
language  used  in  the  Act  of  1877,  supra,  and 
last  above  quoted  was  carried,  without 
change.  Into  the  revision  of  1879.  Section 
3763,  R.  S.  1879.  In  1883,  the  above  section 
was  amended  to  read:  "The  clerk  shall 
cause  a  copy  of  the  docket  to  be  printed  lu 
some  newspaper  published  in  the  county 
where  such  Supreme  Court  shall  be  held  at 
least  35  days  before  the  commencement  of 
said  term."  Laws  1883,  p.  123.  The  above 
language  is  clear  and  needs  no  comment.  It 
will  be  noted  also  that  the  period  of  publica- 
tion was  35  days,  whereas  before  it  bad  been 
but  10  days. 

In  1889  the  entire  Practice  Act  was  re- 
vised and  re-enacted.  As  re-enacted,  the 
provision  under  discussion,  being  section 
3763,  Revised  Statutes  1879,  was  changed  to 
read  as  follows:  "And  a  copy  of  the  docket 
shall  be  printed  In  the  county  wherein  such 
Supreme  Court  and  Courts, of  Appeals  shall 
he  held  at  least  40  days  before  the  com- 
mencement of  the  term."  Laws  1889,  p.  208. 
This  language  was  carried  from  the  revised 
and  amended  act,  above  quoted  and  cited, 
into  the  Revised  Statutes  of  1889,  as  section 
2203,  and  this  language  has  come  down  to  us 
unchanged  through  the  revisions  of  1899  (sec- 
tion 865,  R.  S.  1899),  and  1909  (section  2079, 
R.  S.  1909),  and  now  occurs  in  the  section 
last  dted  just  as  It  was  re-enacted  in  1889. 

From  this  it  is  clear  that  the  Legislature 
eliminated  the  requirement  as  to  publication 
in  a  newspaper,  and  that  it  did  so  with  pre- 
meditation.  This  is  clear  from  the  fact  that 
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in  the  revised  bill,  as  set  oat  In  the  Session 
Laws  of  1889,  the  amendment  of  1888  (re- 
quiring and  directing  publication  in  a  news- 
paper), is  referred  to  in  the  parenthetic  foot- 
note. Furthermore,  the  period  of  publica- 
tion is  changed  from  35  days  to  40  days.  It 
follows  that  the  rules  of  statutory  construc- 
tion will  not  allow  us  to  say  that  the  Legis- 
lature did  not  Intend  to  repeal  the  require- 
ment of  publication  in  a  newspaper. 

Another  consideration,  in  its  logic  equally 
convincing  and  decisive,  Is  the  fact  that  by 
section  2079  is  conferred  the  sole  authority 
for  this  court,  through  its  clerk,  to  print 
and  distribute  to  the  bar  the  bound  pamphlet 
dockets.  This  being  so,  has  this  court,  or  the 
clerk  of  this  court,  under  the  provisions  of 
section  2079,  power  both  to  publish  the  dock- 
et of  this  court  in  a  newspaper  printed  in 
Cole  county,  and  to  print  paper-bound  pamph- 
let dockets  for  the  benefit  of  and  to  be  sent 
oul;  to  counsel  over  the  state  having  causes 
set  for  trial  In  the  court?  Unless  the  power 
comes  from  this  section,  we  are  then  clearly 
lacking  In  any  legal  authority  under  the 
statute  quoted,  to  either  print  In  a  pam- 
phlet or  publish  In  a  newspaper.  We  may  do 
one,  but  not  both.  The  authority  specifically 
conferred  (history  of  the  legislative  changes 
being  kept  In  mind,  and  expediency  and  pub- 
licity considered),  would  then  seem  to  be  to 
print  in  a  pamphlet  the  docket  of  the  court, 
and  to  publish  such  docket  in  every  county 
and  place  where  interested  counsel  reside. 

The  administiative  rule  heretofore  adopt- 
ed, since  it  entails  upon  the  state  an  almost 
useless  expense  of  some  $800  a  year,  and  re- 
quires to  uphold  it  a  construction  of  the  stat- 
ute which  is  wrong,  ought  to  be  followed  no 
longer.  Ordered,  therefore,  that  the  publica- 
tion of  the  docket  of  this  court  be  not  here- 
after published  in  any  newspaper  in  Cole 
county. 

LAMM,  a  J.,  and  BROWN  and  WALKER, 
JJ.,  concur.  WOODSON,  J.,  dissents  In  opin- 
ion filed.  GRAVES,  J.,  dissents  in  an  opin- 
ion filed,  In  which  BOND,  J.,  concurs. 

GRAVES,  J.  I  dissent  from  the  opinion  of 
my  learned  and  esteemed  Brother  in  this 
matter.  The  question  arose  upon  the  busi- 
ness side  of  our  .duties.  The  particular  occa- 
sion is  immaterial.  Whilst,  as  I  have  stated, 
and  as  stated  by  the  principal  opinion,  the 
matter  was  one  more  particularly  addressed 
to  the  business  side  of  the  court,  and  not  es- 
pecially to  the  Judicial  side,  yet  in  determin- 
ing our  duties  it  became  necessary  to  con- 
strue a  statute  of  this  state.  Such  construc- 
tion bespeaks  Judicial  action,  and  but  for  this 
my  dissent  to  the  order  made  would  be  a  si- 
lent rather  than  a  written  dissent  By  our 
order  we  have  said  that  under  section  2079, 
Revised  Statutes  1009,  the  clerk  has  no  right 
to  have  our  docket  published  in  a  Cole  county 
paper,  or  any  other  paper.     The  majori^ 


opinion  of  Judge  FARIS  so  holds.    To  this 
order  and  this  opinion  I  dissent. 

I  do  not  place  this  dlssfent  upon  the  abso- 
lute necessity  of  such  a  publication,  nor  spe- 
cially upon  the  advisability  of  the  same,  but 
I  do  place  it  upon  what  I  deem  a  plain  stat- 
utory duty.  If  the  statue,  set  out  In  my 
Brother's  opinion,  means  that  our  clerk 
should  publish  our  docket  in  a  paper  In  the 
county  where  the  court  is  held,  then  it  should 
be  done,  because  it  is  mandatory  in  terms. 
And  it  should  be  done  notwithstanding  oar 
view  of  the  necessity  of  publication.  That 
question  was  one  for  the  Legislature  and  not 
for  this  court,  and  much  might  be  said  upon 
both  sides  of  the  question.  With  tliia  view 
of  our  duties  and  the  Legislature's  duties, 
we  shall  not  discuss  the  question  of  necessity. 

As  indicated  by  the  principal  opinion,  for 
years  we  have  had  upon  our  books  a  statute 
somewhat  similar  in  import.  It  is  true  that 
in  the  revision  of  1889  the  verbiage  was 
changed  and  the  meaning  was  clouded  to  a 
certain  extent,  and  this  doad  is  the  thing 
which  now  gives  rise  to  the  difference  of 
opinion  among  the  members  of  this  court. 
To  start  with,  we  can  safely  agree  that  from 
1889  to  this  date  the  statute  has  remained 
the  same — a  period  of  23  years.  Daring  this 
period  it  has  been  construed  by  the  officers 
upon  whom  the  duty  devolved  to  construe  it. 
It  has  t>een  construed:  (1)  By  the  clerk  of 
this  court;  (2)  by  this  court  as  the  auditor 
of  its  own  bills;  and  (3)  by  the  disbursing 
officers  of  the  state.  All  have  said  tlie  statute 
means  the  publication  of  the  docket  in  some 
nevrBi>aper  in  Cole  county,  snch  as  the  clerk 
of  the  court  may  direct  The  derk  baa  so 
construed  it  by  making  such  paUlcatloa 
Tlie  court  has  at  least  tacitly  construed  it  by 
auditing  such  bills,  and  the  disbursing  of- 
ficers of  the  state  hare  so  cmstrned  it  by 
auditing  and  paying  sucli  bills,  and  this  for 
23  years.  Not  only  so,  but  once  since  I  have 
had  the  honor  of  a  presence  upon  this  bench 
the  matter  was  raised  In  the  court  In  banc, 
and  it  was  then  held  to  mean  a  publication 
of  the  docket  in  a  Cole  county  paper.  No  opin- 
ion was  written,  and  this  Is  a  further  reason 
for  me  now  to  speak.  I  am  unwilling  to  now 
sit  in  silence,  and  in  that  way  say  that  for 
23  years  we,  as  a  court,  have  been  pajing 
bills  without  authority  of  law.  Nor  am  I 
willing  to  say  tliat  the  construction  of  the 
statute  In  question  by  the  other  officers  of 
the  state  for  these  years  has  been  wrong.  I 
concede  that  the  interpretation  of  statutes 
given  by  officers  who  are  called  upon  to  in- 
terpret them  does  not  bind  tlie  courts,  but 
it  is  at  least  persuasive^  Such  ofllcers  art 
not  always  mistaken  in  their  reading  and 
understanding  of  the  law. 

But,  going  to  tUs  act  itself  and  giving  to 
it  our  own  construction,  I  cannot  concur  In 
the  majority  opinion.  It  is  true  that  in  re- 
visions changes  were  made,  but  these  musi 
be  considered  In  the  light  of  the  circuni-' 
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stances   surrotindiiig.     Ibis   Is   a  cardinal 
principle  of  statutory  constructioii.    Tbat  at 
one  time  the  statute  clearly  provided  for 
publication,  but  In  a  revision  tbereof  used 
clouded  language,  does  not  of  necessity  Indi- 
cate a  punK)8e  of  changing  the  effect  of  the 
statute.     Because  the  Legislature  used  the 
more  explicit  word  of  "publication"  In  the 
previous  act,  and  the  less  explicit  word  of 
"printed"  in  the  ofttlmes  hurriedly  drawn 
revision  bill,  does  not,  of  itself,  necessarily 
bespeak  a  change  of  legislative  Intent.    Be- 
fore the  revision  of  1889  the  legislative  In- 
tent was  expressed  in  plain  terma    That  re- 
vision Is  not  so  definite  and  plain,  but  to  my 
mind  tbsto  is  no  such  radical  change  in  lan- 
guage as  to  indicate  a  change  of  legislative 
Intent     So  after  all  It  strikes  me  that  we 
are  forced  to  consider  the  effect  of  the  lan- 
guage used  In  section  2079,  supra,  with  the 
usual  lights,  furnished  by  the  law,  for  statu- 
tory construction.    The  language  of  the  stat- 
ute now  In  dispute.  Is  "and  a  copy  of  the 
docket  Bhnll  be  printed  in  the  covmty  where- 
in such   Supreme  Court    •    •    *    shall  be 
held."    As  has  been  said,  this  clause  for  23 
years  has  been  construed  to  mean  the  pub- 
lication of  our  docket  In  some  newspaper  In 
Cole  county,  because  during  that  time  the 
court  has  bad  a  i>ermanent  abode  here.    X 
think   the  whole  trouble  arose  by  the  un- 
fortunate use  of  the  word  "printed"  in  the 
revision  of  1889,  instead  of  the  word  "pub- 
lished."   Had  the  statute  used  the  word  "pub- 
lished," the  term  "In  a  newspBt>er,"  would 
necessarily  follow,  because  In  this  usage  of 
the  word  such  would  be  the  natural  meaning 
of  the  word.    The  word  "printed"  has  a  va- 
ried meaning  according  to  the  connection  in 
which  it  is  used.    If  we  are  referring  to  an 
Imprint  upon  calico  rags.  It  has  a  fixed  mean- 
ing.   If  we  refer  to  an  Imprint  upon  a  stone, 
It   bas  a   fixed   meaning.     So   I   might   go 
through  a  long  list.    Vide  Century  Diction- 
ary, vol.  4,  pp.  4731,  4732,  under  the  verb 
"print"    But  if  we  go  to  the  word  "print," 
used  as  a  noun  on  the  latter  page  of  the  cita- 
tion, we  find  this: 

"4.  A  printed  publication,  more  especially  a 
newspaper  or  other  periodical. 
"  'Wliat  I  have  Icnown 
Shall  be  as  public  as  a  print.' 

—Beau,  and  Fl.,  Philaster,  ii,  4. 
"  The  prints,  about  three  days  after,  were  filed 
Tvith  the  same  terms.' — Addison." 

There  is  at  least  some  relation  between 
tlie  verb  and  the  noun,  and  the  definition  of 
tbe  one  sheds  some  light  upon  the  definition 
of  the  other.  But,  after  all,  we  know  that 
tlie  word  "print"  has  a  varied  meaning,  and 
its  meaning  in  a  particular  law  must  of  ne- 
cessity depend  upon  the  context  of  the  whole 
net.  So,  after  all,  the  real  question  is,  What 
Is  the  meaning  of  the  word  "printed"  in  this 
law?  From  time  almost  out  of  memory  this 
coart  has  had  three  "printM"  forms  of  the 
docket;  i.  e.:  (1)  A  large-size,  substantially 
bound  book  for'  the  use  of  the  Judges  of  the 


court;  (2)  a  pamphlet  or  paper  covering  (in 
a  more  diminutive  forn^,  which  the  clerk 
malls  to  counsel  upon  both  sides  of  the  cases 
printed  in  the  particular  dodiet;  and  (3)  a 
pobllcation  of  the  same  docket  form  in  a 
newspaper  whece  the  court  was  held.  These 
^ere  existing  conditions  when  the  present 
law  was  passed.  Now,  It  can  hardly  be  said 
that  the  law  refers  to  the  printed  docket 
prepared  for  the  use  of  the  individual  mem- 
bers of  the  court,  because  there  would  be 
no  sense  in  compelling  that  to  be  printed  for 
40  days  prior  to  the  beginning  of  the  term. 
The  Judges  only  need  this  form  of  the  print- 
ed docket  when  the  court  begins,  and  not 
sooner.  Nor  can  It  be  reasonably  said  that 
it  refers  to  the  little  pamphlet  form  of  the 
docket  mailed  by  the  clerk  to  the  lawyera 
If  the  Legislature  had  in  mind  that  kind  of 
a  "printing,"  It  would  not  only  have  direct- 
ed the  printing,  but  likewise  directed  the 
publication,  by  saying  that  the  dock^  when 
thus  "printed"  should  be  mailed  to  the  par- 
ties to  the  suit  The  fact  that  the  law 
makes  no  provisions  or  requirement  for  the 
mailing  out  of  these  pamphlet  dodEets  is  con- 
clusive that  this  kind  of  printing  was  not  In 
the  legislative  mind.  We  have  never  had 
but  the  three  forms  as  indicated  above.  If 
the  law  does  not  refer  to  our  private  docket, 
or  to  those  pamphlet  dockets,  what  form  of 
printing  coxM  it  refer  to  other  than  a  pab- 
lication  in  a  newspaper?  We  repeat  that  It 
is  unreasonable  to  say  that  the  Legislature 
had  reference  to  the  pamphlet  docket  be- 
cause if  so  they  would  not  only  have  di- 
rected the  printing,  but  likewise  the  distri- 
bution by  mail.  Think  for  a  moment  of  a 
legislative  body  directing  the  printing  of  a 
lot  of  dockets  without  any  direction  for 
their  distribution.  The  only  reasonable  con- 
clusion is  that  In  the  revision  of  1889  they 
unfortunately  used  the  word  "printed"  in- 
stead of  the  word  "published,"  but  meaning 
all  the  time  a  publication  of  our  docket  in  a 
local  newspaper. 

Section  10340,  Revised  Statutes  1909,  is 
one  of  the  sources  of  our  power  to  audit  and 
pay  each  and  all  of  the  three  classes  of  biUs 
which  we  have  heretofore  audited  and  paid. 
If  additional  authority  is  sought.  It  can  be 
found  in  chapter  23,  pertaining  to  "Clerks  of 
Courts  of  Record."  In  the  drcnits  of  this 
state,  we  find  the  clerks  of  the  court  fur- 
nishing the  court  with  a  docket  such  as  we 
have  here.  We  also  find  him  furnishing  the 
bar  with  pamphlet  form  of  the  same  Just 
as  we  have  here.  His  authority  so  to  do  is 
under  this  chapter  pertaining  to  "Clerks  of 
Courts  of  Records."  This  coiirt  happens  to 
faU  within  the  class  and  therefore  our  clerk 
falls  within  the  class.  What  is  there  paid 
for  by  the  county  is  here  paid  for  by  the 
state,  as  provided  for  by  section  10340,  supra. 
This  disposes  of  two  printed  forms  of  our 
docket,  and  leaves 
the  docket  as  the  only 
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tbe  LegiBlatnre  In  formulating  section  2070, 
AQ»ra.  The  act  may  be  Improvident.  Tbe 
necessity  for  the  publication  may  not  exist, 
but  these  matters  should  be  addressed  to 
tlie  Legislature  and  not  the  court.  My  con- 
viction is  that  the  word  "printed"  as  used  in 
section  2079,  supra,  was  Intended  by  the 
Legislature  to  mean  a  publication  In  a  news- 
paper In  Cole  county,  the  place  where  the 
court  is  held.  There  could  be  no  reason  for 
requiring  the  other  class  of  printing  to  be 
done  here.  Our  individual  dockets,  as  well 
as  the  pamphlet  form  thereof,  have  to  he 
printed,  under  the  law,  by  the  public  printer, 
and  he  may  or  may  not  have  that  part  of 
his  business  domiciled  here. 

To  conclude,  I  am  unwilling  to  say  tliat 
this  court  and  the  other  public  o£3ciaIs  who 
were  called  upon  to  construe  this  act  for  the 
past  23  years  have  been  in  error,  and  have 
for  this  length  of  time  audited  and  paid  out 
$800  per  annum  without  authority  of  law. 
The  amoiuit  above  paid  is  from  my  Brother's 
investigations,  rather  than  my  own.  I  think 
the  reasonable  construction  of  this  section 
2079  justifies  the  construction  heretofore  giv- 
en, and  I  therefore  dissent  to  the  able  and 
exhaustive  opinion  of  my  Brother.  Legisla- 
tive  Intent  Is  the  overshadowing  question  in 
the  construction  of  statutes,  and  I  cannot 
conceive  why  a  Legislature  would  direct  the 
printing  of  our  docket,  except  on  the  ground 
that  by  such  printing  it  was  to  be  made 
public  If  It  was  the  legislative  intent  to 
make  it  public  In  any  way,  then,  if  they  had 
ordered  a  printing,  they  would  have  suggest- 
ed some  means  of  making  that  printing  pub- 
lic. I  therefore  desire  to  be  recorded  as  dis- 
senting from  the  majority  opinion,  as  well 
as  the  unauthorized  order  which  we  have 
made.  The  authority  of  the  order  could  wdl 
be  questioned  upon  grounds  other  than  the 
opinion  or  the  dissenting  opinion,  but  these 
should  t>e  held  subservient  to  the  more  vital 
question  of  the  meaning  of  the  statute. 


BOND,  J.,  concurs.     WOODSON,  J^ 
curs  In  separate  opinion. 


con- 


WOODSON,  J.  (dissenting).  While  I  have 
not  bad  the  time  or  opportunity  to  investi- 
gate the  statutes  governing  this  question  and 
reviewed  by  my  learned  associate  Judge 
FARIS,  nevertheless,  almost  as  far  back  as 
I  can  remember,  the  docket  of  this  court, 
under  the  supervision  and  control  of  this 
court,  has  been  published  in  a  newspaper 
printed  in  Ciole  county;  and  when  I  stop  to 
consider  the  score  or  more  of  able  Jurists 
who  have  occupied  this  l>ench  during  that 
time,  it  causes  me  to  hesitate,  and  aqk  the 
question,  Are  we  right,  and  were  they  wrong, 
or  were  they  right  and  we  wrong? 

For  myself,  I  am  going  to  follow  the  foot- 
prints of  the  fathers,  and  therefore  concur 
with  all  that  has  been  said  upon  this  subject 


by  my  Associate,  Judge  ORAVBS,  in  his  dis- 
senting opinion. 

PER  CURIAM.  The  court  is  of  opinion 
that  the  publication  of  the  docket  in  a  local 
newspaper  or  any  newspaper  at  pnbUe  ex- 
pense is  not  required  by  statute;  that  the 
amendment  to  the  statutes,  pointed  ont  io 
the  opinion  of  FARIS,  J.,  herewith  filed,  have, 
when  proiwrly  construed,  taken  away  the 
necessity  for  amSi  publication.  It  is  there- 
fore ordered  that  hereafter  the  derk  shall 
not  cause  to  be  published  in  a  newspaper  at 
public  expense  the  docket  of  this  court,  to 
wit,  the  list  of  cases  set  down  for  Iiearing 
in  banc  or  In  division  at  any  term  or  call  of 
this  court 

ORAVES.  J.,  dissents  in  an  opinion  filed. 
In  which  BOND,  J.,  concurs,  and  in  wliicb 
WOODSON,  J.,  concurs  in  a  separate  opin- 
ion. 


STATE  V.  KAPP.     (No.  19332.) 

(Supreme  Ck>urt  of  Missouri,  Division  No.  2. 

July  6,  1910.) 

1.  HomOIDE      «S»250  —  EVIDKNCB  —  SUFH- 

CIENCT. 

Evidence  held  to  sustain  a  conviction  of 
murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  8§  615-617;  Dec.  Dig.  «=»250.] 

2.  CanaMAi.  Law  «s>1129(3)— Affeait-Re- 
SKBViNa  Gboxjnds  foe!  Bsvibw  —  Staiuco 
Gboumds  for  New  Triai>— Instbdction. 

An  instruction  is  not  subject  to  review 
where  the  record  does  not  show  that  tlie  defect 
was  pointed  out  to  the  trial  court,  and  only  a 
general  assignment  was  made  on  the  motion  for 
a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f {  2957,  2939 ;  Dec  Dig.  «=> 
1129(3).] 

3.  CaiMiHAi,  Law  «s>e96(2)— ArFKai,— Nb- 
CEssiTY  OF  Sfscifio  Objkctioms. 

An  objection  that  certain  testimony  was  im- 
material held  insufficient. 

[Ed.  Note.— For  other  cases,  see  Otiminal 
Law.  Cent  Dig.  i|  1034,  1638;  Dec  Dig.  •» 
095(2).] 

4.  Cbijunai,   Law   4s»385— Enoufo— Gom- 

PETENCT. 

That  testimony  tended  to  bdittle  accused'* 
attorney  does  not  warrant  its  exclusion  if  oth- 
erwise competent 

[Ed.  Note. — For  other  cases,  see  CrimiiuJ 
Law,  Cent.  Dig.  §§  861,  865-868,  870,  878 :  Dec 
Dig.  <3=>385.] 

5.  Criminal  Law    «s»1119(2)— Appkal-^U- 

CEPTION    OF    BVinfiNCK— OfFKB    OF    PSOOF— 

Nbcbsbitt. 
The   statement  of  accused's  attorney   that 
he  desired  to  show  certain  facts  presents  notii- 
ing  for  review,  where  no  offer  of  the  evidence 
to  be  introdnced  was  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2928 ;  Dec  Dig.  «=>1119(3).] 

6.  HouiciuK  «=9l78(l)  —  AnMiaaiBLUTT  or 
EviUENCE— Attempt  to  Fasteh  Crime  os 
Anotheb. 

In  a  trial  for  oommitdng  murder  after  boU- 
ing  up  a  hotel,  testimony  that  another  hotel  bad 
been  held  up  previously  by  some  one  who 
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presumably  also  rasponsible  for  the  bold  up 
and  murder  in  issue  is  incompetent  as  attempt- 
ing to  fasten  the  crime  on  one  not  on  trial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  807 ;   Dec.  Dig.  <S=»178(1).] 

7.  CanmfAL   Law    *=»1129(3)— Appbai>-Rb- 
UAB^s  or  Pbosecdtino  Attobnxy— Abbion- 

ICENT  OF  EBBOB. 

That  the  verdict  was  influenced  "by  the 
prosecuting  attorney's  improper  remarks"  la  not 
an  effective  assignment,  unless  the  record  affirm- 
atively shows  tnat  the  verdict  was  influenced 
thereby. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  2857,  2959 :  De&  Dig.  «=s> 
1129(3).] 

Appeal  from  St.  Lotils  Circuit  Conit; 
Thomas  C.  Hennings,  Judge. 

George  Kapp  was  convicted  of  miirder,  and 
appeals.    Affirmed. 

The  instruction  on  reasonable  doubt  is  as 
foUowa: 

"The  law  presumes  the  defendant  to  be  inno- 
cent, and  this  presumption  continues  until  it 
has  been  overcome  by  evidence  which  estabUahes 
his  guilt  to  yonr  satisfaction  and  beyond  a  rea- 
sonable doubt;  and  the  burden  of  proving  his 
guilt  rests  with  the  state.     If,  however,  this 

§  resumption  has  been  oyercome  by  the  evi- 
ence  and  the  guilt  of  the  defendant  established 
to  a  moral  certainty  and  beyond  a  reasonable 
doubt,  your  duty  is  to  convict.  If,  upon  con- 
sideration of  all  the  evidence,  you  have  a  rea- 
sonable doubt  of  the  defendant's  guilt,  you 
should  acquit ;  but  a  doubt  to  authorize  an  ac- 
quittal on  that  ground  ought  to  be  a  substan- 
tial doubt  touching  the  defendant's  guilt,  and 
not  a  mere  possibility  of  his  innocence." 

On  September  10,  1914,  the  assistant  cir- 
cuit attorney  of  the  dty  of  St.  IjOuIs  filed  in 
the  dreult  court  of  that  city  an  Information, 
charging  defendant  with  murder  in  the  first 
degree.  He  was  duly  tried  and  convicted, 
and  his  punishment  assessed  at  imprisonment 
In  the  penitentiary  for  his  natural  life. 

The  evidence  on  the  part  of  the  state  tends 
to  prove  the  following:  During  an  early 
morning  hour  on  August  11,  1914,  approxi- 
mately 3  o'clock,  F.  W.  Amey,  clerk,  and 
John  Hawkins,  bell  boy,  were  In  the  Met- 
ropole  Hotel,  at  High  and  Morgan  streets 
in  the  city  of  St.  Louis,  the  clerk  sitting  in 
a  chair  in  the  lobby,  the  bell  boy  asleep  on 
a  bench  near  the  elevator.  A  person  Identifi- 
ed as  the  defendant  entered  and  asked  for 
a  room,  whereupon  the  clerk  arose  and  start- 
ed towards  the  office,  which  was  located  in 
one  comer  of  the  lobby.  When  be  reached 
the  swinging  door  entrance  thereto,  be  turn- 
ed and  beheld  two  guns  pointed  directly  to- 
wards him,  and  at  the  same  time  came  the 
command:  "Throw  up  your  hands."  With 
this  he  promptly  complied.  The  clerk's  mon- 
ey was  then  demanded,  but  he  seems  to  have 
Iiad  none.  He  was  directed  to  open  the 
safe,  but  did  not  know  the  combination,  and 
so  proved  to  the  robber  by  both  the  bell  boy 
and  his  apparent  willingness  to  unlock  it 
If  in  his  power.  Without  resistance  the  rob- 
ber was  given  entire  control  of  the  situation, 
the  clerk  and  bell  boy  courteously  yielding 


to  his  every  direction.  He  remained  20  or 
30  minutes,  and  being  seemingly  convinced 
that  no  money  was  accessible,  departed 
through  the  Morgan  street  exit.  The  hotel 
was  located  on  High  and  Morgan  streets, 
there  being  an  entrance  thereto  from  each 
of  these  streets.  High  street  is  east  of 
Thirteenth  and  Fourteenth  streets,  which  run 
north  and  south,  while  Morgan  street  runs 
east  and  west.  Linden  street  also  runs  east 
and  west,  and  is  one  block  south  of  Morgan 
street.  The  hotel  occupies  about  half  of  the 
block  Ml  Morgan  street  between  High  and 
Thirteenth  streets.  After  leaving  the  hotel 
the  defendant,  who  was  followed  by  the  bell 
boy,  ran  west  to  Thirteenth  street,  then 
south  to  Linden  street,  then  west  on  Linden 
street  to  a  vacant  lot  located  about  half  a 
block  west  of  Fourteenth  street  Through 
this  vacant  lot  be  passed  north  to  a  point  on 
the  south  side  of  Morgan  street,  which  was 
the  place  where  the  bell  boy  saw  him  stop. 
The  bell  boy  then  returned  to  the  hotel,  and 
in  the  meantime  police  officers  bad  been  call- 
ed. The  bell  boy,  in  company  with  one  of 
the  police  officers,  returned  to  near  the  point 
where  the  bell  boy  bad  last  seen  the  robber, 
they  going  up  and  crossing  Fourteenth  street. 
Some  person  thereupon  announced  from  a 
window  that  "he"  had  crossed  the  street  and 
gone  into  the  gangway.  The  officer,  who  was 
the  deceased,  crossed  the  street  and  "flashed" 
his  light  into  the  gangway,  which  was  lo- 
cated at  about  1415  Morgan.  The  report  of 
a  shot  was  thereupon  immediately  heard. 
Notwithstanding  this  the  deceased  entered 
the  passageway  and  commenced  shooting. 
The  bell  boy  ran  to  Fourteenth,  and  then  to 
an  alley,  and  then  to  the  front  end  of  the 
gangway  on  Gay  street,  where  he  saw  a  man 
emerge  from  the  gangway  running  in  a  stoop- 
ing position  and  holding  to  a  fence.  The 
premises  were  not  well  lighted,  and  the  bell 
boy  was  unable  to  identify  that  person.  Six 
or  seven  shots  were  heard. 

Nonie  Martin  (colored),  who  lived  in  the 
rear  of  1414  Morgan  street,  and  on  the  gang- 
way about  halfway  between  Morgan  and  Gay 
streets,  testifled  that  at  the  time  in  question 
she  heard  five  shots,  and  soon  thereafter 
saw  a  man  come  out  of  the  gangway  where 
the  deceased  was  shot.  She  says  that  he  was 
"stooped"  and  walked  within  a  few  feet  of 
her;  that  the  light  was  on,  and  that  she 
could  plainly  see  this  person.  She  was  posi- 
tive that  the  person  emerging  from  the  gang- 
way was  the  defendant 

Ella  Smith,  who  was  dead  at  the  time  of 
the  trial,  but  whose  testimony  had  been  tak- 
en at  a  previous  hearing  and  duly  preserv- 
ed, said,  according  to  her  testimony  as  read, 
that  at  about  the  time  of  the  robbery  at  the 
hotel  the  defendant  ran  by  her,  and  that  the 
bell  boy  was  following  him;  she  saw  de- 
fendant enter  the  second  lot,  and  then  cross 
the  street  to  about  the   place   where  the 
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shooting  occnrred.  She  did  not  see  the  shoot- 
ing, but  heard  five  shots. 

Certain  police  officers  testified  that  at  the 
time  they  arrested  the  defendant  he  stated 
that  on  the  night  of  the  11th  of  August  he 
was  at  the  home  of  his  mother  from  8  o'clock 
in  the  evening  until  8  o'clock  In  the  morning, 
being  asleep  during  that  time.  He  also  gave 
his  name  as  Edward  Powers,  but  later  ad- 
mitted that  his  true  name  was  George  Kapp. 

The  officer  soon  died  after  being  shot,  and 
an  examination  of  his  body  disclosed  that  he 
had  been  shot  but  once. 

The  defendant  offered  the  testimony  of  a 
man  and  his  wife  and  son  and  daughter, 
which  was  to  the  effect  that  it  was  raining 
on  the  night  of  August  11th,  and  that  the 
defendant  went  to  bed  at  their  home  at 
about  10  o'clock  that  night,  and  was  there 
the  next  morning  in  his  room  at  about  6 
o'clock  asleep. 

Defendant  testified  that  he  remained  there 
during  the  whole  night,  and  that  he  not  only 
was  not  at  the  Metropole  Hotel  during  the 
night  of  the  robbery  and  did  not  attempt  to 
rob  same,  but  also  that  he  did  not  know  that 
there  was  such  a  hotel  In  St.  Louis,  and  that 
he  did  not  shoot  and  Idll  the  deceased  of- 
ficer. He  gave  his  reasons  for  going  under 
the  name  of  Edward  Powers-  Instead  of  bis 
true  name.  He  also  testified  that  he  had 
never  been  in  trouble  before  and  had  never 
carried  a  revolver. 

Berthold  &  Lister,  of  St.  Louis,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.  (Kenneth 
C.  Sears,  Asst  Atty.  Gen.,  of  Counsel),  for 
the  State. 

REVELX.E,  J.  (after  stating  the  facts  as 
above).  [1]  I.  Defendant  strikes  at  the  vi- 
tals of  the  verdict,  urging  there  la  no  evi- 
dence upon  which  it  can  rest  He  dtes  us 
cases  declaring  that  convictions  of  crime  can- 
not be  founded  upon  mere  suspicion,  and 
that  where  clrcimistantlal  evidence  Is  relied 
upon.  It  must  be  of  such  character  as  points 
with  moral  certainty  to  guilt,  to  aU  of  which, 
and  without  reservation,  we  again  give  our 
approval;  but,  as  we  view  the  record  dis- 
closures, this  avails  defendant  nothing.  If 
the  facts  adduced  In  evidence  and  the  In- 
ferences reasonably  deducible  therefrom  were 
believed  by  those  who  are  by  law  made  the 
triers  thereof,  the  same  are  sufficient  to  war- 
rant their  conclusion,  and,  under  such  con- 
ditions, we  are  Inhibited  from  interfering 
therewith. 

The  credibility  of  some  of  the  state's  wit- 
nesses is  attacked,  but  with  that  we  have 
nothing  to  do;  the  evidence  not  so  conclu- 
sively showing  their  unworthiness  as  to  war- 
rant a  reversal  of  the  Jury's  finding  thereon. 

[2]  II.  Complaint  is  also  made  of  the  in- 
struction on  reasonable  doubt,  but  an  exami- 
nation of  the  motion  for  new  trial  shows 
that  the  assignment  as  to  the  given  instruc- 
tion la  only  general,  and  nowhere  in  the  rec- 


ord is  this  alleged  defect  pointed  out,  and 
the  ruling  thereon  so  preserved  as  to  Justify 
a  review.  In  the  recent  case  of  State  v. 
Glttord,  186  S.  W.  1058  (not  yet  officially  re- 
ported), Farla,  J.,  in  speaking  to  this  point, 
and  after  citing  numerous  cases,  said: , 

"The  trial  court  la  to  be  allowed  the  last  clear 
chance  to  correct  its  own  errors,  and  therebj, 
perhaps,  save  the  delay  and  expense  of  an  ap- 
peal. The  above  cases,  and  many  others  which 
we  might  cite,  but  fallow  the  analogous  ttata- 
tory  rule  in  civil  cases  which  requires  motions 
to  be  specific  •  *  •  and  they  accentnate 
the  idea  that  at  smne  stage  of  toe  trial  of  a 
criminal  case  the  defendant  ia  saddled  with  the 
duty  of  takine  the  trial  court  measurably  into 
his  confidence. 

Notvrlthstandlng  the  insufficiency  of  the 
objection  and  exception  to  the  instmctioDa^ 
we  tiave  examined  the  one  complained  of, 
and  find  it  to  be  in  substance  of  the  kind 
frequently  approved.  State  v.  Holioway,  15« 
Mo.  222,  56  S.  W.  734;  Stato  ▼.  Cusben- 
berry,  157  Mo.  loc  dt  181,  56  S.  W.  737; 
State  V.  Christian,  253  Mo.  loc.  cit  397,  161 
S.  W.  736. 

[3]  III.  It  is  next  Insisted  that  the  court 
erred  in  permitting  witness  Hawkins  to  tes- 
tify that  he  had  a  conversatioa  with  de- 
fendant's attorney  some  time  prior  to  the 
trlaL  The  record  in  this  connection  discloses 
that  the  only  objection  made  was  that  the 
evidence  was  immaterial.  This,  as  frequent- 
ly held  by  this  court,  was  Insufficient. 

[4]  It  li;  here  urged  that  tills  evidence  was 
not  admissible  because  it  tended  to  "belittle 
the  defendant's  attorney  in  the  eyes  of  the 
Jury."  No  such  objection  was  made  during 
the  trial,  and  had  it  been,  it  was  not  a  suf- 
ficient one  to  warrant  the  exclusion,  provid- 
ed the  evidence  was  otherwise  competent  for 
any  purpose.  Neither  do  we  agree  that  the 
testimony  was  calculated  to  have  this  effect 
It  is  our  opinion  that  the  testimony  was  of 
such  little  consequence  that  It  could  not  have 
resulted  In  substantial  prejudice  to  the  de- 
fendant 

[f,  6]  During  the  examination  of  William 
R.  Owensby,  a  witness  for  defendant,  de- 
fendant attempted  to  bring  out  that  some 
nights  prior  to  the  attempted  robbery  of  the 
Metropole  Hotel  a  similar  attempt  was  made 
to  rob  the  Holland  Hotel.  In  a  conversation 
between  defendant's  attorney  and  the  court, 
the  attorney  stated  that  he  wanted  to  show 
this  as  a  circumstance  tending  to  establish 
that  some  person  other  than  the  defendant 
had  attempted  that  robbery,  and  that,  for 
that  reason,  such  other  person,  and  not  the 
defendant,  was  the  one  Vho  attempted  to  rob 
the  Metropole  Hotel,  and  who  shot  the  de- 
ceased. No  offer  was  made  of  the  evidence 
which  would  tend  to  form  such  a  oonnectloo, 
or  have  the  effect  stated.  We  therefore  can- 
not review  the  assignment  but  if  it  were 
open,  it  Is  our  opinion  that  such  evidence 
was  incompetent;  it  being  merely  an  effort 
to  show  the  guilt  of  another  )^ers4Mi  whp^as 
not  npon  trial.  "^     ""'  < 
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[7]  Dnrlsg  the  cro8»«zamlnation  of  de- 
fendant's witness  Roberts  the  state  sisked 
whether  be  bad  not  been  convicted  of  at- 
tempting to  cast  a  fraudulent  vote  at  a  gen- 
eral election  beld  In  tbis  state.  His  answer 
discloses  that  he  was  found  guilty  by  a  jury, 
but  that  upon  an  appeal  to  this  court,  the 
Judgment  was  reversed,  and  the  case  subse- 
quently dismissed.  In  that  connection  he 
also  stated  it  was  true  that  he  had  attempt- 
ed, at  that  election,  to  cast  a  ballot  under  the 
name  of  another  person.  No  objection  what- 
ever was  made  to  this  evidence,  but  during 
the  argument  of  the  case  the  prosecuting  at- 
torney made  reference  thereto.  The  record 
discloses  the  following  • 

"State's  Counsel:  He  fixes  bis  alibi  by  a  self- 
confessed  election  crook — 

"Mr.  Lester:  I  object  to  that.  There  was  no 
conviction  of  that  kind  whatever. 

"Mr.  McDaniel:  He  said  he  tried  to  vote  tlie 
name  of  some  man. 

"The  Court:  The  evidence  shows  that  the  case 
against  him  was  nolle  prossed. 

"Mr.  Daniel :  I  understood  the  witness.  I  am 
as  positive  as  I  am  sittiup  here,  I  will  say  that 
the  worst  man  on  earth  is  a  man  who  violates 
the  election  law,  who  does  not  receive  any  bene- 
fit for  it.  There  is  no  reason  on  earth  tor  him 
to  do  that—  , 

"Mr.  Lister:   I  object  to  that. 

"The  Court :  We  are  not  trying  this  man  for 
election  fraud ;  we  are  trying  this  man  for  mur- 
der." 

Following  this  statement  of  the  court,  no 
further  reference  was  made  thereto  by  coun- 
sel, and  no  further  objections  or  exceptions 
were  savW.  No  request  that  the  Jury  be 
directed  to  disregard  this,  or  that  counsel  be 
reprimanded,  was  made.  The  assignment  In 
the  motion  for  new  trial  is  merely:  "Be- 
cause the  verdict  was  influenced  by  Improper 
remarks  made  by  the  prosecuting  attorney." 
This  is  not  a  proper  assignment  against  al- 
leged imprc^er  remarks,  but  an  affirmative 
one  that  the  verdict  was  Influenced  thereby. 

We  are  unable  from  tills  record  to  declare 
that  the  verdict  was,  as  alleged  in  the  mo- 
tion, 80  Influenced,  nnd  this  assignment  is 
accordingly  ruled  against  defendant 

It  in  our  opinion  that  the  defendant  has 
been  thoroughly  tried,  and  that  the  Judgment 
should  be  affirmed.  It  Is  so  ordered.  All 
concur. 


STATE   ex  reL   McCULLOCH  v.   TATLOB, 

Circuit    Judge.      (No.    19380.) 

(Supreme  Court  of  Missouri.    In  Banc     July 

3,  1916.) 

1,  Pbohibition  €=920— Pbooebdinqb— Pixad- 
m  0 — Adiossiok  s. 
Though  there  is  nothing  in  the  abstract  of 
fbe  record  in  the  proceedings  for  prohibition  to 
prevent  a  judge  from  compelUng  the  attend- 
ance of  relator  as  a  witness  before  a  special 
commissioner  appointed  to  take  depositions,  to 
show  that  the  relator  was  ever  served  with  pro- 
cess as  a  witness  and  to  prodace  certain  letters 
aa  required  by  orders  of  the  circuit  court,  the 
statement  of  the  relator  in  his  petition  for  the 
writ  of  prohibition  that  the  subpoena  was  issued 


and  served,  not  being  challenged  by  the  respond- 
ent, will  be  taken  as  true. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  S  69;  Dec  Dig.  <e=>20.] 

2.  PaoHIBlTlON   ®=»34— PaOCBEDINOS  — Pbb- 
HUKPTIONS. 

Where  the  abstract  of  the  record  in  proceed- 
ings to  prohibit  a  judge  from  compelling  the 
relator  to  attend  as  a  witness  at  the  taking  of 
a  deposition  and  produce  certain  letters  does 
not  contain  a  copy  of  the  subpcena  issued  and 
served  on  the  relator,  it  will  be  presumed  that 
it  conforms  to  the  requirements  of  the  court's 
order  authorizing  its  issuance. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Pig.  {  83;    Dec  Dig.  «=>34.] 

3.  DEPosrriONS  <g=357— Attrndanck  oi  Wit- 
nesses—Obdeb  or  CotJBT. 

Under  Rev.  St.  1900,  S  6390,  providing  that 
a  special  commissioner  appointed  to  take  deposi- 
tions shall  possess  the  same  powers  and  be  sub- 
ject to  the  same  obligations  aa  are  imposed  on 
officers  authorized  to  take  depositions,  and  sec- 
tion 6404,  providing  that  every  officer  required 
to  take  depositions  shall  have  power  to  issue 
subpcenas  for  witnesses  and  to  compel  their 
attendance  as  in  a  court  of  record,  an  order  by 
the  court  for  the  issuance  of  subp<Enas  requiring 
the  attendance  of  a  witness  before  a  special  com- 
missioner is  not  necessary  and  has  no  greater 
efficacy  tiian  if  issued  by  the  commissioner  liim- 
seU. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  g  125 ;    Dec  Dig.  <S=57.] 

4.  DEPosmoNB  ®=»58 — Pboduction  of  Books 
AND  Papebs— Statutoby  Provision. 

Rev.  St  1900,  SS  1944-1949,  conferring  on 
courts  the  power  to  require  the  production  by 
witnesses  of  books  and  papers,  does  not  author- 
ize such  a  requirement  for  the  purpose  of  depo- 
sitions in  the  absence  of  express  statutory  pro- 
vision therefor. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.   ii  126,  127;    Dec  Dig.  <&=>58.] 

5.  PBOHiBinon  ^s»6<2)— ScBJEois  or  Relief 
— Enfobcemknt  of  Subpcena. 

Where  a  subpcena  to  a  witness  requires  him 
to  appear  before  a  special  commissioner  ap- 
painted  to  take  depositions  as  a  witness  as  wdl 
as  to  produce  certain  letters,  the  requirement  as 
to  the  production  of  letters  being  a  mere  nullity, 
does  not  affect  the  validity  of  the  remainder  of 
the  subpoena,  and  the  witness  is  not  entitled  to 
writ  of  prohibition  to  prevent  its  enforcement 

[Ed.  Note. — For  other  cases,  see  Prohibition, 
Cent  Dig.  §  23;    Dec.  Dig.  ®=»5(2).] 

Proceedings  by  the  State,  on  the  relation  of 
Richard  McCnlloch,  for  prohibition  to  Wil- 
son A.  Taylor,  Judge  of  Division  No.  1,  Cir- 
cuit Court  City  of  St  Louis.  Preliminary 
writ  quashed. 

F.  K.  Ryan,  G.  T.  Priest  and  T.  B.  Frau- 
ds, all  of  St.  Louis,  for  relator.  Henry  M. 
Walsh,  of  St.  Louis,  for  respondent 

WALKER,  J.  This  is  a  proceeding  by 
prohibition  directed  against  one  of  the  Judg- 
es of  the  drcuifi  cotirt  of  the  dty  of  St 
Louis  to  prevent  him  from  compelUng  the 
attendance  of  relator  as  a  witness  before  a 
special  commissioner  theretofore  appointed 
by  said  court  to  take  depositions  under  sec- 
tion 6390,  R.  S.  1909,  and  to  require  said 
witness  to  produce  at  the  time  of  his  at- 
tendance, for  use  In  evidence,  two  certain 
letters  alleged  to  have  l>een  recrived  by  him 


4s»For  otlMT  oacM  ■••  mm*  tople  and  KGY-NUMBBR  m  all  Kay-Numbered  Digests  and  tndexM 


joogle 


1182 


187  SOUTHWSSTERN  KBPOKXER 


dfo. 


about  March  25,  1914,  from  Frank  B.  Good- 
win and  wife,  containing  facts  relevant  and 
material  to  the  Isaue  In  a  certain  Ubel  snlt 
pending  in  the  court  In  which  said  judge 
presides  wherein  John  R.  HlUhouse  is  the 
plaintiff  and  Frank  B.  Goodwin  and  wife  are 
defendants.  In  declining  to  comply  with  the 
order  made  herein  the  relator  seeks  refnge  In 
this  writ 

The  original  application  for  a  subpoena 
for  the  i%lator  as  a  witness  and  requiring 
him  to  produce  the  letters  referred  to  Is  as 
follows: 

"Comes  now  the  plaintiff  and  represents  to 
this  honorable  court  that  there  is  pending  in 
this  court,  the  aforesaid  suit :  that  Thomas  E. 
MulvihiU  has  been  appointed  commissioner  to 
take  depositions  in  this  cause  on  the  10th  day 
of  February,  1916;  that  Richard  McCulloch 
has  in  bis  custody  or  under  his  control  two  let- 
ters, one  of  which  purports  to  be  signed  by 
Frank  E.  Goodwin  and  the  other  by  Mrs.  Frank 
E.  Goodwin  ;  that- said  letters  are  addressed  to 
Robert  McCulloch  and  are  dated  about  the  26th 
day  of  March,  1914.  Plaintiff  states  that  the 
letters  aforesaid  are  necessary  evidence  in  the 
matters  to  be  heard  before  the  commissioner 
aforesaid,  and  he  therefore  prays  that  a  sub- 

gena  duces  tecum  be  issued  directed  to  the  said 
ichard  McCulloch,  requiring  him  to  produce 
the  said  letters  before  the  said  commissioner 
on  the  10th  day  of  February,  1916,  at  11  o'clock 
a.  m.  in  the  offices  of  Thomas  E.  MulvihiU,  the 
commissinner  aforesaid.  Room  814,  Rialto  Bldg.. 
the  northeast  comer  Fourth  and  Olive  streets." 

This  application  was  verified  before  the 
derk  of  the  court,  and  on  February  8,  1916, 
the  Judge  of  said  court  entered  of  record  an 
order  for  the  Issuance  of  the  subpoena  ap- 
plied for,  which  is  as  follows: 

"Upon  consideration  of  plaintiff's  verified  ap- 

Ellcation  for  a  subpoena  duces  tecum,  this  day 
led,  and  submitted  to  the  court,  it  is  ordered 
that  a  subpoena  issue  as  prayed  for,  directed  to 
Richard  McCulloch,  commanding  him  to  appear 
as  a  witness  and  produce  for  use  in  evidence  «t 
the  taking  of  depositions  in  this  cause,  before 
Thomas  E.  MulvihiU,  spedal  commissioner,  on 
the  lOtb  day,  of  February,  1916,  at  11  o'clock 
a.  m.,  two  letters,  one  of  which  purports  to  be 
signed  by  BVank  E.  Goodwin  ana  the  other  by 
Mra.  Frank  E.  Goodwin,  dated  about  March  25, 
1914." 

February  10,  1916,  plaintiff  Hillhouse  was 
granted  leave  to  file  an  amended  petition, 
and  on  the  application  of  the  defendants, 
Goodwin  and  wife,  the  issuance  of  the  sub- 
poena to  relator  was  stayed.  The  succeeding 
day  the  amended  petition  was  filed,  and  on 
February  24,  1916,  on  the  application  of 
plaintiff,  the  court  made  and  entered  of 
record  the  following  order: 

"Now  at  this  day  comes  again  the  plaintiff, 
by  his  attorney,  and  upon  his  motion  it  is  order- 
ed that  the  order  entered  herein  February  8, 
1916,  directing  the  issuance  of  a  subpoena  duces 
tecum  for  Richard  McCulloch,  commanding  him 
to  produce  certain  letters  before  the  8j)ecial 
commissioner  in  this  cause,  taking  depositions, 
be,  and  the  same  is,  liereby  set  aside  and  va- 
cated; thereupon  plaintiff  again  submits  to  the 
court  his  verified  application  for  a  subpoena 
dnces  tecum,  filed  herein  February  8,  1916,  up- 
on consideration  of  which  it  is  ordered  that  the 
■ubMena  issue  as  prayed  for  directed  to  Ridiard 
McCulloch,  commanding  him  to  appear  as  a  wit- 
ness and  produce,  for  use  in  evidence,  before 
Thomas  E.  MulvihiU,  special  commissicmer,  tak- 


ing  depositions,  on  ths  2Stb  day  of  February. 
1916,  at  11  o'clock  a.  m.,  the  two  letters  dated 
about  March  25,  1914,  addressed  to  Robert  Mc- 
CuUoch  and  purporting  to  be  slnied  by  Frank 
E.  and  Mrs.  Frank  E.  Goodwin.^ 

[1,  2]  This  order  was  stayed  from  day  to 
day  until  the  application  for  and  issuance  of 
the  preliminary  writ  In  the  Instant  case; 
There  is  nothing  in  the  abstract  of  the  rec- 
ord to  show  that  the  relator  was  ever  serv- 
ed v^th  process  as  a  witness  and  to  prodace 
the  letters  as  required  in  the  orders  made  In 
the  circuit  court,  but  the  statement  of  the 
relator  in  his  petition  for  this  writ  is  to 
the  effect  that  said  subpoena  was  issued  and 
served  upon  the  witness.  That  fact  not  be- 
ing challenged  by  the  respondent,  it  will  be 
taken  as  true.  Nor  does  the  record  contain  a 
copy  of  the  subpoena  issued  and  served  upon 
the  relator,  and  it  will  therefore  be  presum- 
ed that  It  conforms  to  the  requirements  of 
the  court's  order  authorizing  its  issuance. 

It  is  urged  in  support  of  this  application 
that  the  taking  of  depositions  is  of  purely 
statutory  creation,  in  derogation-  of  the  com- 
mon law,  and  that  an  officer  clothed  with 
power  to  take  testimony  in  this  manner  can- 
not exceed  the  express  authority  under  whldi 
he  acts;  that  there  are  no  intendments  in 
favor  of  jurisdiction  in  such  a  proceeding; 
that  an  order  to  produce  books  and  papers  of 
a  third  party  can  only  be  made  for  their 
Introduction  at  the  trial;  that  there  is  no 
authority  for  the  Issuance  of  an  order  for 
discovery  or  the  inspection  of  the  papers  des- 
ignated; that  an  application  for  same  should 
describe  with  particularity  the  contents  of 
the  papers  sought  to  be  produced ;  that  the 
court  may  be  enabled  to  determine  its  ma- 
teriality to  the  issue;  and  that  the  attempt- 
ed enforcement  of  such  an  order  constitutes 
an  unreasonable  search  and  seizure  of  pa- 
pers In  violation  of  the  state  and  federal 
Constitntions. 

[3]  The  spedal  commissioner  appointed  to 
take  depositions  In  this  case  was  dotbed 
with  ample  authority  to  issue  subpcenas  and 
compel  the  attendance  of  witnesses ;  the 
language  of  the  statute  conferring  thia  iiow- 
er  being  that: 

"For  the  purposes  of  taking  such  depoaitiras 
and  of  certifying  and  returning  same  •  •  • 
he  shoU  possess  the  same  power  and  authority 
and  be  subject  to  the  same  duties  and  obliga- 
tions as  now  are  or  hereafter  shall  be  conferred 
and  imposed  by  law  npon  officers  anthorized  to 
take  depositions."    Section  6S90,  supra. 

The  pertinent  portion  of  the  general  statute 
above  referred  to,  as  conferring  the  power 
stated  upon  the  commissioner,  Is  as  followa: 
E>very  person,  judge  or  other  officer  required 
to  take  dei)ositlons  shall  have  power  to  Issue 
subpcenas  for  witnesses  to  appear  and  testify 
and  to  compel  their  attendance  In  the  same 
manner  and  under  like  penalties  as  In  a  court 
of  record.  Persons  summoned  as  witnesses 
who  refuse  to  give  evidence  lawfully  required 
may  be  committed  to  prison  by  the  officer  or  t 

person  authorized  to  take  their  depo^0<|nflOQ[^ 
etc.    Section  6404,  R.  S.  1806.    ""  O 
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Under  tlie  power  tbns  conferred  there  wag 
no  necessity  for  the  application  made  In  this 
case  to  the  drcnlt  conrt  for  tbe  Issnance  of 
the  order  requiring  tbe  attendance  of  the 
witness  McGuUoch  before  tbe  special  commis- 
sioner. The  order  made  by  tbe  conrt  based  on 
said  application,  If  possessed  of  the  same,  at 
least  had  no  greater  efficacy  or  force  than 
If  It  had  been  lasned  by  the  commissioner 
himself.  This  is  tme  because  the  right  of  lit- 
igants to  take  depositions  is  purely  statutory, 
and  tbe  power  of  the  court,  as  well  as  the 
commissioner  or  other  officer  authorized  to 
talce  depositions,  is  limited  to  the  express 
terms  of  the  statnte. 

[4]  While  ample  power  has  been  conferred 
on  the  courts  to  require,  on  tbe  application  of 
a  litigant,  the  production  by  the  adversary 
party  of  books  and  papers  (article  12,  a.  21,  B. 
S.  1900)  and  by  the  process  of  a  subpoena 
duces  tecum  to  require  of  other  witnesses  a 
like  productlcn  (Shull  ▼.  Boyd,  261  Mo.  loc. 
clt.  473, 158  S.  W.  313),  there  is  no  statnte  au- 
tborlzlng  this  procedure  in  tbe  taking  of  dep- 
ositions. In -an  early  case  decided  by  this 
court  (Ex  parte  Mallinkrodt,  20  Mo.  493)  it 
w&s  held  that  a  notary  public  had  no  power 
to  commit  a  witness  for  refusing  to  produce 
t>ooks  and  papers  under  a  subpoena  duces  te- 
cum ;  the  reason  stated  being  that  the  power 
conferred  to  take  depositions  is  purely  of 
statutory  creation  and  its  terms  cannot  be  ex- 
tended. This  ruling  made  more  than  half  a 
century  ago  has  never  been  questioned,  and 
tlie  statute  (now  section  6384,  IL  S.  1909)  it 
construed  has  not  been  changed  since  tbe  re- 
vision of  1835,  except  In  other  sections  to  an- 
tJiorize  the  appointment  in  dtles  of  over  60- 
OOO  Inhabitants  of  commissioners  to  take  dep- 
ositions, who,  except  as  to  the  right  confer- 
red upon  them  to  rule  upon  the  relevancy  of 
testimony  offered,  are  given  no  greater  an- 
tliorlty  than  that  conferred  upon  other  offi- 
cers authorized  to  take  depositions. 

Tliere  Is  no  room  bere  for  the  application 
of  tbe  doctrine  of  the  Inherent  power  of  the 
conrt;   this,  In  a  general  way,  is  applicable 
only  when  it  is  necessary  to  the  court's  exist- 
t'lice  and  in  the  proper  exercise  of  its  duties 
Sxnposed  by  law.    The  power  conferred  is  an 
ctdded  one,  viz.:     The  appointment  of  a  com- 
ixiissloner  to  take  and  certify  to  the  court, 
depositions.    The  statute  creating  this  power, 
tycVag  ancillary  in  its  nature,  is  not  In  any  de- 
gree necessary  to  the  court's  existence,  and 
except  for  its  enactment,  the  exercise  of  the 
power  It  confers  would  constitute  no  part  of 
tbe  conrt's  duty.     Moreover,  the  statnte  is 
complete  in  itself,  and  when  complied  with, 
as  it  has  been  In  this  case,  the  power  of  the 
court  is  ended  In  so  far  as  It  Is  sou!?ht  to  reg- 
ulate the  manner  In  whldi  the  depositions 
ftliHll  be  taken. 

f  5]  While  the  course  pursued  to  secure  the 

„x-oduction  before  the  commissioner  of  the  ___  , 

1  ^-t.-ters  in  question  was  nnanthorised,  the  reo- 1  of  the  county  oonrt  in  th^r  oficlal  capacity, 

*__ • i- 
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ord  disdoses  a  substantial  ;gn>nnd  wby  tbe 
writ  prayed  for  should  not  issue.  Relator 
was  required  to  appear  before  the  commis- 
sioner as  a  witness  as  well  as  to  produce  tlw 
letters  designated.  The  last  requirement, 
whUe  a  mere  nullity,  because  It  could  not  be 
enforced,  did  not  aftect  the  validity  of  tbe 
first,  and  upon  the  subpoena  being  served  tip- 
on  the  witness  it  became  his  duty  to  appear 
as  therein  directed  and  testii^.  Nor  was  It 
any  concern  of  his  that  the  process  was,  in 
compliance  with  the  order  of  tbe  court,  imder 
tbe  band  of  its  clerk  instead  of  simply  being 
signed  by  the  commissioner.  Wblle  a  com- 
missioner, as  is  the  case  with  a  notary  public, 
may  issue  his  own  subpoenas,  tbe  local  prac- 
tice obtains  for  the  commissioner  or  notary 
to  direct  tbe  issuance  of  subpoenas  by  tbe 
clerk  of  tbe  court  in  which  the  suit  is  pend- 
ing. A  witness  can  suffer  no  injury  from  this 
method,  but  on  the  contrary  is  given  proof  on 
its  face  of  the  verity  of  the  process,  in  that 
it  is  issued  under  the  hand  of  the  clerk  at- 
tested by  the  court's  seal.  It  lies  at  tbe 
foundation  of  good  government  that  its  cit- 
izens shall  respond  without  delay  when  their 
services  are  required  in  the  administration  of 
Justice.  This  was  not  done  in  the  instant  case, 
and  we  find  no  such  lack  or  excessive  exer- 
cise of  Jurisdiction  as  to  warrant  our  inter- 
ference. This  conclusion  renders  unneces- 
sary a  discussion  of  other  grounds  urged  for 
the  Issuance  of  the  writ 

For  the  reasons  stated,  our  preliminacr 
writ  is  quashed;  and  It  is  so  ordered.  All 
concur ;  BLAIR,  J.,  in  result. 

WOODSON,  O.  J.,  absent. 


HARRISON   v.    JACKSON   COUNTX. 
(No.  17931.) 

(Supreme  (3ourt  of  Miasonrl,   Division  No.  2. 

July  5,  19ie.    Rehearing  Denied 

July  18, 1916.) 

L  CouBTB    *=>231(2)«— JxmisnioTioH'— Mis- 

SOUBI. 

Courts  of  Appeals  are  of  last  resort,  and, 
when  acting  within  their  jurisdiction  and  not  in 
violation  of  decisions  of  the  Supreme  Court, 
which  questions  can  be  reviewed  only  by  certio- 
rari, or  when  certified,  can,  without  interfer- 
ence, decide  cases  as  their  judgment  dictates, 
whether  correct  or  not. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  648,  650;    Dec.  Dig.  <g=231(2).] 

2.  Jddqmbnt    €=»552 — Rks    Judicata— Dkoi- 
BioN  OF  CouBT  or  Appeals— Effect. 

Tbe  Supreme  Conrt  cannot,  on  appeal  by  the 
coDnty  in  an  action  for  compensation  of  attor- 
ney, relieve  him  from  a  prior  adverse  jadgment 
of  the  Conrt  of  Appeals  in  a  mandamus  pro- 
ceeding to  enforce  such  payment,  but,  the  merits 
then  having  been  investigated,  his  remedy  was 
by  certiorari. 

[Ed.  Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  S  097;  Dec.  Dig.  <S=552.] 

3.  JoDGMBNT  4=9070— Res  Judicata  —  Pbb- 
S0N8  Concluded. 

That  a  former  action  was  against  members    > 
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whereas  the  instant  action  i«  directly  against  tlte 
county,  does  not  remove  the  bar  of  adjudica- 
tion. 

[Ed.  Note. — For  other  cases,  see  JudRment, 
Gent.  Dig.  !§  U81,  1186;   Dee.  Dig.  «=9670.] 

Appeal  from  Circuit  Court,  Jadcaon  Coun- 
ty; James  H.  Slover,  Jiidge. 

Action  by  Allan  O.  Harrison  against  Jack- 
son County.  Judgment  for  defendant  on 
plaintiff's  refusal  to  plead  further  after  de- 
murrer to  his  amended  petition  was  sustain- 
ed, and  plaintiff  appeals.     Affirmed. 

On  the  27th  day  of  February,  1912,  plaintiff 
filed  in  the  circuit  court  of  Jackson  county, 
Mo.,  ills  amended  petition,  alleging  that  on 
September  22,  1908,  he  was  duly  appointed 
special  prosecuting  attorney  of  Jackson  coun- 
ty. Mo.,  by  Hon.  William  H.  Wallace,  Judge 
of  the  criminal  court,  the  regular  prosecutor 
having  refused  to  recognisse  or  assist  the 
grand  Jury  then  in  session,  and  to  perform 
the  duties  required  of  him  in  tliat  relation; 
that  he  accepted  the  appointment,  and  in  pur- 
suance thereof  duly  qualified  and  entered  up- 
on the  discharge  of  the  duties  thereto  relat- 
ing, devoting  all  of  his  time  to  same  until  the 
12th  day  of  December,  1908;  that  at  divers 
times  subsequent  thereto,  and  prior  to  the  in- 
stitution of  this  action,  he  made  demands  on 
the  county  court  of  Jackson  county  to  issue 
to  him  a  county  warrant  in  payment  for  said 
services,  but  that  it  refused,  and  still  so  re- 
fuses; and  that  be  has  not  been  otherwise 
compensated  for  any  part  of  said  service. 

The  amended  petition  is  in  three  counts, 
the  first  framed  upon  the  hypothesis  that 
when  the  judge  of  t^e  criminal  court  appoint- 
ed him  as  special  prosecutor,  it,  by  reason  of 
that  act  alone,  acting  for  and  in  behalf  of  the 
county,  agreed  and  promised  to  pay  for  his 
services  at  the  rate  of  $5,000  per  annum. 
The  second  count  is  evidently  predicated  up- 
on Che  theory  that  as  a  special  prosecutor  he 
was  entitled,  under  the  statute,  to  the  com- 
I>ensation  which  the  statute,  prescribes  for 
the  regular  prosecuting  attorney.  The  third 
is  upon  the  plea  that  the  exigencies  of  the 
situation  were  such  that  the  appointment  of 
a  special  prosecutor  was  necessary  and  to  the 
public  good,  and  that  be  ought  to  therefore 
be  compensated  even  in  the  absence  of  any 
statutory  provision  to  that  effect 

While  the  petition  makes  no  reference  to 
the  facts  hereafter  stated,  it  appears  that 
the  demurrer  which  was  filed  and  sustained 
by  the  court  was  treated  by  the  parties  and 
court  as  a  plea  of  former  adjudication,  the 
facts  in  relation  thereto  beiug  admitted  and 
duly  considered,  and  the  case  accordingly  de- 
cided. We  are  asked  by  both  parties  here  to 
so  treat  the  pleadings,  and  to  determine  the 
issues  upon  the  same  theory  as  was  presented 
below,  and  this  we  shall  do.  Thompson  v. 
Marley,  102  Mich.  479,  60  N.  W.  976;  Lindley 
V.  Railway  Co.»  ,47  Kan.  433,  28  Pac  201; 
Oscanyan  v.  Winchester  Arms  Co.,  103  U.  S. 
261,  26  L.  £d.  639. 


Prior  to  the  institution  of  this  salt  the 
plaintiff  filed  in  the  circuit  court  of  Jackson 
county  a  mandamus  proceeding  against  tbe 
judges  of  the  county  court  to  compel  them  to 
issue  a  county  warrant  to  pay  him  for  tbe 
identical  service  for  which  he  in  this  suit 
asks  recovery.  Ue  prevailed  in  the  lower 
court,  whereupon  the  case  was  appealed  to 
tbe  Kansas  City  Court  of  Appeals.  That 
court  duly  and  fully  considered  the  merits  of 
tbe  whole  case,  and  held  that  neither  under 
the  statute  nor  the  common  law  could  tbe 
plaintiff  recover  for  such  service.  The  Judg- 
ment of  the  trial  court  was  accordingly  re- 
versed. State  ex  reL  Harrison  r.  Patterson 
et  aL,  152  Mo.  App.  264,  132  S.  W.  1183. 

In  appellant's  original  brief  we  find  the 
following  statement  which  discloses  the  the- 
ory um>n  which  he  aeelcs  to  maintain  this 
action.    He  says: 

"Has  appellant  stated  a  caose  of  action?  U 
the  Kansas  City  Court  of  Appeals  is  right  in 
their  decision,  appellant  has  not  and  cannot 
state  a  cause  of  action." 

And  In  his  r^ly  briel^  we  find  the  follow- 
ing: 

"If  appellant  is  entitled  to  recover  on  the  mer- 
its of  this  case,  surely  he  should  not  b«  barred 
because  the  Kansas  City  Court  of  Appeals  ren- 
dered an  erroneous  dedfflon." 

Allan  O.  Harrison  and  James  M.  Chaney, 
both  of  Kansas  City,  and  James  F.  Green,  of 
SL  Louis,  for  appellant.  A.  Il  Cooper,  Coun- 
ty Counselor,  of  Kansas  City  (M.  J.  O'Sulli- 
van,  of  Kansas  City,  of  coonsel),  for  respond- 
ent. 


RBYBLLB;  J.  (after  stating  the  tacts  as 
alMve).  [1]  I.  While  this  court  has  recently 
done  considerable  writing  and  its  naembers 
expressed  divergent  views  as  to  the  extent 
and  limitation  of  our  power  of  review  of  tbe 
decisions  of  our  courts  of  appeals  on  cer- 
tiorari, we  all  yield  assent  to  the  one  proiv 
osition  tliat  such  courts  are  courts  of  last  re- 
sort, and,  when  acting  within  their  Jurisdic- 
tion and  not  in  violation  of  our  deciaions, 
which  questions  we  can  review  only  by  cei^ 
tiorarl,  or  when  certified  to  us,  they  can  with- 
out interference,  decide  cases  as  their  Judg- 
ment dictates,  and  in  so  doing  can,  without 
correction  on  our  part,  commit  error  and  de- 
cide incorrectly.  Just  as  we  can.  State  ex 
rel.  Delano  v.  Ellison,  et  aL,  181  S.  W.  TS; 
State  ex  reL  Pedigo  v.  Robertson,  181  S.  W. 
987;  State  ex  reL  Iba  v.  Ellison,  256  Mo. 
loc.  dt.  666,  165  S.  W.  369;  Majestic  Mfg. 
Co.  V.  Reynolds  et  aL,  186  S.  W.  1072  (not  yet 
officially  reported). 

[2]  If  we  conceded,  whldi  we  do  not,  that 
the  Kansas  City  Court  of  Appeals  was  in 
error  in  its  decision  of  tills  case,  we  would 
nevertheless  t>e  powerless  to  give  relief  in 
a  proceeding  such  as  plaintiff  Iiaa  Iieie 
brought.  Tb9  cases  dted  by  him,  wli»%in 
this  court  lias  determined  that  upon  a  second 
appeal  of  the  same  case  to  the  same  court  jlp 
and  between  the  same  parties  it  will  not  ad^^^  '^^ 
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bere  to  bicorreet  prlad^les  of  law  or  mia- 
takea  o£  fact  announced  on  the  first  appeal 
of  the  same  caae,  have  no  application  to  the 
subject  under  consideration.    In  such  .cases 
there  has  been  no  final  adjudication,  as  Is 
readily  apparent,  from  the  fact  itself  that 
such  cases  are  still  legally  pending  and  un- 
der legitimate  Judicial  review.    The  present 
case   belongs  to   that   class  dealt   with   in 
Strottman  r.  Railroad,  228  Mo.  154,  128  S. 
W.  187,  30  I*  R.  A.  (N.  S.)  37T,  and  Ginnoo- 
chlo  V.  RaUroad,  284  Mo.  516,  175  S.  W.  196. 
The  Strottman  Case,  supra,  was  decided  by 
Division  No.  1  of  this  court,   all  members 
concurring ;  and  the  Olnnoccblo  Case,  supra, 
by  Division  No.  2  of  this  court,  all  mem- 
bers concurring.    These  cases  are  so  recent 
and  contain  such  an  exhaustive  review  of 
the  authorities  on  the  question  here  present- 
ed   that  any  additional   discussion   of  the 
point  would  be  but  dropping  buckets   into 
old  wells  and  drawing  up  nothing  refreshing 
'With  the  new.    It  Is  easy  of  determination 
that   the  merits  of  this  controversy   were 
fully  Investigated   and   adjudicated   in   the 
former  case;   and,  had  the  plaintiff  desired 
any  modification  of  that  Judgment  or  a  re- 
view of  that  decision,  he  should  have  pro- 
ceeded in  the  orderly  and  recognized  way. 
In  Kansas  City  v.  St.  Louis  Land  Co.,  260 
Mo.  loc.  dt  410,  160  S.  W.  66,  this  court 
said: 

"It  must  be  apparent  that  if  there  was  a  gen-' 
cral  rule  allowing  two  hearings  on  the  same 
questions,  it  would  be  a  blBzing  infirmity  in  the 
law.  If  courts  put  themselves  in  a  limbo  of 
nonsense  and  let  themselves  continnonsly  to 
planting  and  then  pulling  up,  weaving  and  then 
raveling  (vide  the  classical  legend  of  Penelope's 
-web),  to  stitchiiig  and  then  ripping,  or,  what 
amounts  to  the  same  thing,  to  deciding  and  then 
setting  aside  their  own  solemn  adjudications, 
in  en  and  their  posterity  would  think  ill  of  our 
understandiog." 

[3]  While  It  Is  true  the  former  action  was 
against  the  members  of  the  county  court,  and 
tbls  is  directly  against  the  county,  this  Is 
of  little  consequence.    In  that  case  the  de- 
fendants were  not  sued  In  their  individual, 
but   their  official  capacity,  and  the  things 
'^talch  the  plalntlfF  sought  to  compel  them  to 
«ao  were  things  which  they  could  do  only  In 
an  ofilclal  capacity,  and  In  behalf  of  the 
cotinty.    If  plaintiff  should  prevail  in  this  suit, 
t:lien  in  satisfying  the  Judgment  awarded  him 
tlie  same  members  of  the  county  court  who 
iw^ere  defendants  in  that  action,  or  their  suc- 
oessors,  would  have^to  do  the  Identical  things, 
xxamely,  draw  a  county  warrant,  which  he  in 
-tbat  action  unsuccessfully  attempted  to  force 
tJaem  to  do.    Th^  did  not  defend  that  action 
for  their  own  imrsonal  benefit,  but  in  the 
x-lsht  of  the  county  and  as  the  custodians  of 
Jta    fund.      No   Judgment   rendered    therein 
-veould  have  affected  them  individually,  but 
sfune  would  have  gone  directly  to  the  prin- 
cipal   who    was    being    proceeded    against 
t^txrough  the  county  Judges  as  its  authorised 


agents.  The  purpose  of  tbat  -avlt  was  to 
compel  payment  from  the  funds  of  Jackson 
county  on  the  claim  involved,  and  the  pur^ 
pose  and  effect  of  this  action  Is  Identically 
the  same,  notwithstanding  the  nominal  par- 
ties defendant  are  different.  Ransom  v.  City 
of  Pierre,  101  Fed.  loc.  dt.  668,  41  O.  O.  A. 
585 ;  Nave  v.  Adams,  107  Mo.  414,  17  S.  W. 
058,  28  Am.  St  Rep.  421. 
The  Judgment  la  affirmed.   All  concur. 


BOIBR  et  aL  v.  CITY  OF  ST.  JOSEPH. 

(No.  19044.) 

(Supreme  Court  of  Miasouri,  Division  No.  2. 

July  5,  1916.) 

BunraNT  DoKAiN  «=>219— Notice  of  Heab- 
iNO — Continuance— Loss  or  Jurisdiction. 
Notice  to  property  owners  in  proceedinga 
to  open  a  parkway  notified  them  that  a  jury 
would  be  impaneled  to  assess  damages  and  ben- 
efits on  a  certain  day,  but  the  court  took  no  ac- 
tion on  that  day  and  made  no  order  continuing 
It  to  another  day,  but  on  the  following  day  the 
court  without  notice  impaneled  the  jury  and. 
proceeded  in  the  matter.  Heid  not  to  invalidate' 
such  proceeding,  in  view  of  Rev.  St.  1909,  8 
1954,  {providing  that  every  suit  that  shall  not  be 
otherwise  disposed  of  according  to  law  shall  be 
continued  at  the  term  at  which  the  defendant 
is  bound  to  appear  until  the  next  term  thereaft- 
er, since,  if  a  cause  will  go  from  term  to  term 
without  an  entry  or  a  continuance,  it  will  g» 
from  day  to  day  withont  such  entry. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  666,  667;  Dec.  Dig.  «s» 
210.] 

Appeal  from  Olrcnlt  Court,  Buchanan 
Coimty;   Cbas.  H.  Mayer,  Judge. 

Suit  by  Josie  Boyer  against  the  City  of 
at  Joseph,  in  wMch  William  Fape  became 
party  plaintiff  upon  his  application.  From 
a  Judgment  for  defendant  plaintiffs  appeal. 
Affirmed. 

This  action  was  instituted  by  appellant 
Josle  Boyer  for  herself  and  all  other  persons 
similarly  Interested  to  enjoin  the  enforce- 
ment of  a  Judgment  of  condemnation  entered 
in  the  circuit  court  of  Buchanan  county,  in 
what  are  known  locally  as  the  "parkway 
proceedings,"  and  to  remove  from  the  title 
of  appellant  Joeie  Boyer  the  apparent  lien 
of  an  assessment  for  benefits  made  In  said 
proceeding.  A  few  months  later  WlUlam 
Pape  became  a  party  plaintiff  upon  hla  appli- 
cation, he  being  one  of  the  persons  similarly 
Interested  and  for  whose  benefit  the  action 
was  originally  brought  The  trial  court  de* 
nled  appellants  any  relief,  and  found  the  Is- 
sues for  respondent  dty. 

The  petition  makes  no  objection  to  the  reg- 
ularity of  the  proceedings  of  the  drcuit 
court  In  the  Parkway  matter  except  this: 
That  the  notice  to  the  property  owners  noti- 
fied them  that  a  Jury  would  be  impaneled  In 
Division  No.  1  of  the  circuit  court  on  June 
20,  1912,  to  assess  the  damages  and  benefits, 
but  that  the  court  took  no  action  In  the  mat* 
ter  on  that  day  and  made  no  order  continu* 
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Ing  tt'to  anotber  day,  aad  that  on  ttao  fol- 
lowing day,  June  21,  1912,  the  court  with: 
oat  any  further  notice  Impaneled  a  Jury  and 
proceeded  In  the  matter.  The  petition  then 
alleges  that  by  reason  of  such  failure  to  act 
on  June  20,  1012,  the  proceedings  thereafter 
were  void  and  resulted  in  an  effort  to  take 
the  property  of  plaintiff  and  of  others  sim- 
ilarly situated  without  due  process  of  law. 
It  alleges  that  said  proceedings  constituted 
a  cloud  on  the  title  of  the  property  of  plain- 
tiffs and  of  others  similarly  situated.  The 
petition  prays  that  such  proceedings  be  ad- 
judged null  and  roid  and  that  the  city  be 
enjoined  from  proceeding'  to  enforce  the 
judgment  therein,  and  for  the  remoyal  of 
said  cloud  on  the  title. 

The  answer  alleges  that  plaintiff  herein 
was  In  court  on  June  20,  1912,  In  answer  to 
the  summons  Issued  to  her  In  the  proceed- 
ings ;  that  the  circuit  court  In  which  the  pro- 
ceedings were  pending  took  no  action  on 
June  20,  1912,  In  said  matter  because  it  was 
busy  In  trying  another  case. 

Coplalntlff  William  Pape  was  placed  ni)- 
on  the  stand  and  testified  that  upon  June 
20th,  in  response  to  the  order  of  publication, 
be  attended  upon  division  No.  1  of  the  circuit 
court  of  Buchanan  county,  Mo.,  and  remained 
a  considerable  time,  but  that  no  appointment 
of  commissioners  being  made,  and  being  In- 
formed by  a  representative  of  the  office  of 
the  city  counselor  that  the  parkway  matters 
would  not  come  up  at  that  time,  and  that 
said  representative  did  not  know-  when  they 
would  come  up,  vrltness  i^t  the  courtroom 
and  went  homew 

Charles  F.  Strop  and  Oiaham  &  Silver- 
man, all  of  St.  Joseph,  for  appellants.  Ful- 
kerson  &  Fulkerson  and  Chas.  L.  Faust,  Olty 
Counselor,  all  of  St.  Joseph,  for  respondent 

BOX,  C.  (after  stating  the  facts. as  above). 
Section  1054,  R.  S.  1909,  provides: 

"Every  suit  that  shall  not  be  otherwise  dispos- 
ed of  according  to  law  shall  be  continued  at  the 
term  nt  which  the  defendant  is  bound  to  appear, 
until  the  next  term  thereafter." 

In  Horn  t.  Excelsior  Springs  Co.,  62  Mo. 
App.  548,  final  judgment  was  rendered  and 
a  motion  for  a  new  trial  was  filed  at  the 
same  term.  No  further  entry  was  made  at 
that  term,  nor  was  there  any  order  of  con- 
tinuance. At  the  following  term,  the  motion 
for  a  new  trial  was  overruled  and  an  appeal 
taken.  The  point  was  made  that  the  pro- 
ceedings at  the  last  term  were  void  because 
there  was  no  order  of  continuance  to  that 
term.  The  Court  of  Appeals  In  that  case 
said,  "A  cause  undisposed  of  will  go  to  the 
succeeding  term,  though  no  formal  order  of 
continuance  is  entered." 

Certainly  if  a  cause  wQl  go  from  term  to 
term  without  an  entry  of  a  continuance,  it 
will  go  from  day  to  day  without  such  entry. 
Ordinarily,  when  a  par^  to  a  suit  is  properly 
Bummoned  or  notified  so>a8  to  give  the  court 


jurisdiction  of  his  person,  that  Jurisdiction 
continues  untU  the  cause  Is  disposed  of  or 
he  is  discharged  by  the  court. 
The  judgment  Is  affirmed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinloa  of 
ROY,  C,  Is  adopted  as  the  opinion  of  the 
court'    All  concur. 


LA  VEINB  V.  TIFFANY  SPRINGS  k  LAND 
00.  «t  aL    (No.  17631.) 

(Suproue  Gout-  of  Misaoari,  Divisioii  No.  2. 
Joly  5,  1916.) 

1.  OOKPOBATIONS   «=9240(1)— OBEMTOK. 

Where  the  organizers  of  a  corporation  paid 
for  their  stock  by  a  conveyance  of  land  of  in- 
ferior value,  plaintiff,  who  purchased  stock  from 
one  ot-ganizer,  was  not  a  creditor  of  the  cor- 
poration. 

fEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |if  934.  930-042,  1099-1100% ;  Dec 
Dig.  ®=»a40(l).] 

2.  C0BP0illA.TI0HS  «=»240(1>— Stockhoujebs— 
Rights. 

Where  the  organisers  of  a  corporation  paid 
for  their  stock  by  conveyance  of  land  of  mfe- 
rior  value,  plaintiff,  who  purchased  stock  from 
one  organizer  with  notice  that  it  was  so  paid 
for,  had  no  right,  as  against  another  stockhold- 
er and  organiser,  based  on  the  ground  that  the 
hitter's  stock  was  not  fully  paid  for. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  55  934,  930-942,  lOG^UOC^ ;  Dec 
Dig.  <S=j245(1).] 

S.  CoaPOKATIONS  «S»S12(6)— DlBSCTOB  AKO 
OrtlOBB— FiDUOIABT  Relatiokbhip— PUK- 
OHASB  UNDKB  DEED  or  TbUBT. 

The  director  and  president  of  a  corporation 
owning  land  subject  to  a  deed  of  trust  was  not 
in  a  position  of  trust  which  prohibited  him  from 
purchasing  at  trustee's  sale  under  a  deed  of 
trust,  where  he  pnrehased  the  notes  secured, 
because  the  holder  was  threatening  foredosnre 
and  held  them  about  two  jiears,  daring  which 
time  the'  corporation  might  have  prevented  a 
sale  by  paying  the  notes  had  it  been  able  to 
do  so. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent.  Dig.  55  1384,  1388;  Dec.  Dig.  «=» 
312(6).] 

Appeal  from  (^coit  Court,  Jackaon  Coun- 
ty; W.  O.  Thomas,  Judge. 

Proceedings  by  E.  M.  La  Velne  against  the 
Tiffany  Springs  &  Land  Company  and  oth- 
ers. From  a  judgment  for  defendants,  plain- 
tiff appeals.    AtOrmed. 

This  lis  a  proceeding  by  a  stockholder  tn 
said  Oorporation.  The  petition  alleges  the 
sale  of  the  real  estate  of  the  corporation  un- 
der a  deed  of  trust  and  Its  purchase  by  the 
president  of  the  corporation  at  such  sale. 
The  prayer  of  the  petition  la  '^or  sodi  re- 
lief as  to  the  court  in  equity  and  good  con- 
science may  seem  meet  and  proper."  The 
Jui^tement  was  for  the  defendants. 

In  June  1903,  Dr.  Samuel  P.  Ford  was  the 
owner  of  70  acres  of  land  in  Platte  ooonty 
about  seven  miles  from  a  nUlnxid. 
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rongb  term  land,  very  little  of  It  being  In 
cultivation,  and  wortli  abont  $40  an  acre  for 
farm  purposes.  It  had  mineral  springs  on 
It  It  was  incumbered  with  a  deed  of  trust 
originally  for  $2,100,  but  which  was  reduced 
to  $1,600,  payable  to  the  Exchange  Bank  of 
Platte  City.  The  defendants  Dr.  Tiffany, 
McLanghUn,  and  Engleman  agreed  to  form 
a  corporation  to  purchase  that  land,  plat  it 
Into  lots  and  blodcs,  sell  the  lots,  and  sell 
water  from  the  sptrlngs,  and  to  establish  a 
"watering  place."  They  purchased  the  land 
from  Ford  subject  to  said  deed  of  trust.  In 
cooslderatlon  therefor  they  paid  Ford  $8,650 
as  follows:  $1,060,  In  cash,  each  paying  a 
third  thereof ;  they  executed  a  deed  of  trust  on 
the  land,  dated  May  18,  1906,  to  secure  two 
notes  payable  to  said  Ford,  one  for  $1,600, 
with  interest  from  date  at  6  per  cent,  per  an- 
num payable  semiannually,  and  the  other 'f(» 
$4,100,  with  interest  from  maturity  at  the 
same  rate,  both  payable  June  19, 1912.  There 
was  the  usual  power  of  sale  in  case  of  de- 
fault The  other  $600  of  the  purchase  money 
was  paid  by  a  conveyance  of  four  lots  at  $150 
eadi. 

The  capital  stock  of  the  corporation 
amounted  to  $20,000.  The  shares  were  $100 
each.  Tiffany  and  McLaughlin  each  received 
67  shares,  aiffl  Engleman  66  shares.  The 
only  payment  made  for  that  stock  was  the 
conveyance  by  those  parties  of  the  land  In 
question  to  the  corporation.  Both  those 
deeds  of  trust  were  then  on  the  laad  and  on 
record.  Very  soon  after  those  transactions 
McLaughlin  sold  and  transferred  30  shares 
of  the  stock  held  by  him  to  the  plaintiff  for 
the  consideration  of  $40  per  share.  Prior  to 
the  transfer  of  that  stock  to  the  plaintiff  the 
latter  was  in  full  possession  of  all  the  facts 
as  to  the  financial  condition  of  the  corpora- 
tion, after  an  investigation  by  his  attorney, 
and  was  advised  by  his  attorney  not  to  pur- 
chase the  stock.  He  purchased  the  stock 
and  became  a  director  in  the  corporation 
and  served  as  such  for  several  years.  The 
purpose  for  which  that  corporation'  was  or- 
ganlsied  could  not  be  carried  out  Very  few 
lots  were  sold,  and  the  water  did  not  meet 
with  any  considerable  demand.  About  1907 
the  holder  of  the  notes  secured  by  the  last 
deed  of  trust  threatened  foreclosure  because 
of  the  nonpayment  of  the  interest  on  the  $1,- 
600  note.  Tiffany,  to  protect  Ms  interests, 
purchased  all  the  notes  secured  by  both  the 
deeds  of  trust  and,  in  1909  caused  the  land 
to  be  sold  under  the  last  deed  of  trust  and 
bad  the  land  purchased  for  bis  benefit  He 
paid  $6,881.60  for  those  notes,  and  in  addi- 
tion thereto  he  paid  other  items  for  the  cor- 
poration, BO  that  the  total  amounted  to  $7,- 
841.  In  addition  to  that  Judgments  were 
rendered  against  the  corporation  and  said 
Tiffany  for  about  $1,000.  During  the  trial 
tbe  defendant  Tiffany  offered  plaintiff  that 
be  <TiSany)  would  accept  the  mcmey  which 
be  was  out  on  bebalf  of  the  corporation,  In- 


cluding interest  at  6  per  cent,  and  convey 
the  land  to  the  plaintlfC.  The  offers  was  not 
acc^ted. 

New,  Miller,  Oamack  &  Winger,  of  Kan- 
sas City,  for  appellant  Harding,  Murphy  & 
Harris,  of  Kansas  City,  for  respondents. 

ROT,  C.  (after  stating  the  facts  as  above). 
[1]  Appellant  makes  the  bold  claim  that  Tif- 
fany had  no  right  under  the  law  to  purchase 
the  land  under  the  deed  of  trust,  because  he 
^as  a  stockholder  who  had  not  paid  full  val- 
ue for  his  stock.  He  has  dted  a  long  line  of 
teses,  holding  that  a  creditor  of  a  corpora- 
tion may  recover  from  a  stockholder  the  bal- 
ance which  should  have  been  i>aid  on  stock 
which  was  not  fully  paid  in  money  or  mon- 
ey's worth.  The  plaintiff  is  not  a  creditor  of 
the  corporation  and,  for  that  reason,,  has  no 
right  to  rely  on  that  line  of  authorities. 

[2]  II.  Plaintiff  purchased  his  stock  from 
McLaughlin  with  fnU  knowledge  of  the  finan- 
cial condition  of  the  corporation.  Under  the 
circumstances,  that  Implies  '  that  he  knew 
that  the  conveyance  of  the  land  to  the  cor- 
poration was  the  only  payment  made  for  the 
stock.  Having  such  notice,  hia  rights  were 
the  game  as  those  of  McLaughlin  from  whom 
he  purchased.  McLaughlin  was  one  of  the 
original  subscribers  for  the  stock,  and  "stood 
in  the  same  boat"  with  Tiffany,  as  held  In 
Meyer  v.  Mining  &  Milling  Co.,  192  Mo.  loc. 
dt  196,  90  S.  W.  821.  That  case  holds  that 
stockholders  who  have  not  paid  in  full  for 
their  stock  are  in  pari  deSictn.  In  that  case 
it  was  held  that  the  plaintiff  was  assignee 
of  the  stock  by  operation  of  law,  and  was  In 
no  better  position  than  the  one  from  whom 
he  got  his  stock.  Here  the  plaintiff  took  bis 
stock  from  McLaughlin  with  notice  that  it 
was  not  fully  paid  for.  The  fact  that  the 
stock  was  not  fully  paid  for  £;ive8  plaintiff 
no  right  whatever  as  against  Tiffany. 

[3]  III.  Appellant  contends  that  Tiffany, 
as  director  and  president  of  the  corporation, 
was  in  a  position  of  trust  whiob  prohibited 
him  from  purchasing  at  the  sale  made  by 
the  trustee.  Tiffany  purchased  the  notes  se- 
cured by  the  second  deed  of  trust  because  the 
holder  was  threatening  foreclosure.  He  held 
those  notes  about  two  years,  during  which 
the  corporation  might  have  prevented  a  sale 
by  paying  the  notes  had  it  been  able  to  do 
so.  The  corporation  was  a  failure.  The  en- 
terprise did  not  "go  through."  All  parties 
were  dojubtless  disappointed.  There  was  no 
course  left  for  Tiffany  but  to  save  himself 
in  any  way  consistent  with  his  duty  to  the 
corporation.  The  corporation  bad  no  right  to 
demand  that  he  should  release  those  deeds 
of  trust  without  payment  nor  that  he  should 
allow  them  to  stand  indefinitely  without  en- 
forcing their  payment  by  sale  under  them. 
His  conduct  was  reasonable  and  considerate 
for  all  concerned,  and  he  showed  his  good 
faith  at  the  trial  by  offering  to  convey  the 
land  to  the  plaintiff,  on  being  refunded  his 
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money  with  S  per  cent  interest  The  offer 
was  DotiACC^ted.  It  was  held  in  Twin-Lick 
OU  Co.  V.  Marbury,  91  U.  S.  587,  23  L.  Ed. 
328,  that  a  director  is  not  prohibited  from 
lending  money  to  the  corporation  when  It  Is 
needed  for  the  benefit  of  the  corporation, 
when  the  transaction  is  open  and  free  from 
blame;  and  that  he  has  the  right  to  purchase 
the  proi)erty  at  a  sale  made  by  the  trustee 
under  a  deed  of  trust  made  to  secure  the 
payment  thereof.  See,  also,  Foster  v.  Belch- 
er's Sugar  Refining  Co.,  118  Mo.  238,  24  g. 
W.  63;  Heldbreder  v.  Cold  Storage  Co.,  184 
Mo.  446,  83  S.  W.  466. 
The  judgment  is  affirmed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROT,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


WILLIAMS  T.  SANDS  et  aL    (No.  18740.), 

(Supreme  Court  of  Missoari,   Division  Mo.  2. 

July  5,  1916.) 

1.  Apfeai.  asd  Bbbor  «=»934(1)— PsEsmcp- 
HON— Approval  of  .Iudoment  by  Coubt. 

Where  no  effort  was  made  on  appeal  to  show 
that  the  judgment  was  not  approved  by  the 
court,  the  docket  entry  being  only  a  brief  state- 
ment of  the  judgment,  and  not  contradictory  of 
the  full  entry  made  in  the  record  by  the  clerk, 
there  being  nothing  to  show  that  the  clerk  made 
any  mistake  in  entering  the  judgment,  it  will  be 
presumed  that  the  entry  as  made  by  the  clerk 
was  approved  by  the  court 

[Ed.  Mote.— For  other  cases,  see  Appeal. and 
Error,  Cent  Dig.  §{  3777,  3780,  3781;  Dec. 
Dig.  <g=>984a).] 

2.  Appkal  and  Ebbor  «=3l096(3)  —  Subse- 
quent Appeals— Scope  of  Review. 

The  contention  that  part  of  the  jndgment 
was  not  supported  by  any  evidence  should  have 
been  presented  on  the  former  appeal  from  the 
original  judgment,  which  was  affirmed,  and  can- 
not be  considered  on  appeal  from  an  order  of 
the  trial  court  striking  out  such  part  of  the 
judgment  after  affirmance. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4365;  Dec.  Dig.  «ss> 
1096(3).] 

8.  JuDQMiLNT  ^=»S15 — Amendment— Grounds 
—Mistake— Record  to  Auend  by. 
An  order  striking  out  part  of  an  original 
judgment  after   affirmance  on   appeal  was   er- 
roneous, where  there  was  nothing  in  the  record. 
Or  the  judge's  docket,  or  the  clerk's  minutes  or 
papers  on  file,  to  show  a  mistake  in  the  entry. 
[Ed.   Mote. — ^For  other  cases,   see  Judgment 
Cent  Dig.  i  613;  Dec.  Dig.  <^:»316.] 

Appeal  from  CSrcult  Court  Benton  County; 
O.  A.  Calvird,  Judge. 

Action  by  John  Hall  Williams  against  M.  L. 
Sands  and  another.  From  an  order  striking 
out  part  of  the  entry  of  Judgment  previously 
made  in  favor  of  plaintifT,  the  latter  appeals. 
Judgment  reversed. 

See,  also,  251  Mo.  147,  158  S.  W.  47. 

The  trial  court,  on  motion  of  defendants, 
struck  out  a  part  of  the  entry  of  judgment 


previously  made  tn  favor  of  theplaintlff  here- 
in. From  that  order  the  plaintifl  has  ap- 
pealed. 

The  petition  in  the  original  suit  was  in 
two  counts,  the  first  to  quiet  title  to  real  es- 
tate, the  second  in  ejectment  as  to  the  same 
land.  The  petition  alleged  the  value  of  the 
monthly  rents  and  profits  to  be  tea  dol- 
lars per  month.  It  asked  jndgment  for  pos- 
session and  for  the  monthly  rents  and  profits. 
The  cause  was  tried  without  a  Jury.  Xbere 
was  evidence  that  the  land  was  wild. 
rocky,  unfenced  timber  land,  with  a  house  on 
It  which  cost  five  or  six  hundred  dollars. 
There  was  no  other  evidence  as  to  its  rental 
value.  After  hearing  the  evidence,  the  trial 
court  <m  August  14,  1909,  made  the  follow- 
ing entry  on  its  docket  in  the  cause:  "Decree 
declaring  title  in  plaintiff  on  first  cotmt 
Judgment  for  plaintifl  on  second  count  Mo- 
tion for  new  trial."  -  'I'he  judgment  as  actual- 
ly written  in  the  records  of  the  court  found 
the  value  of  the  monthly  rents  and  profits  of 
the  laud, to  be  ten  dollars  per  month  and  ad- 
judged that  the  plaintiff  recover  possession 
and  value  of  the  monthly  rents  and  profits 
until  the  plaintiff  should  be  restored  to  tlie 
possession  of  said  lands. 

The  defendants  api)ealed  from  the  original 
judgment  of  the  circuit  court  to  this  court, 
resulting  in  an  affirmance,  as  shown  in  251 
Mo.  147,  158  S.  W.  47.  Mothing  is  there  said 
as  to  the  rents  and  profits.  After  the  deter- 
mination of  that  appeal,  the  defendants,  on 
December  8,  1913,  filed  their  moUon  In  the 
circuit  court  for  an  amendment  of  the  origi- 
nal judgment  as  entered  on  the  records,  by 
striking  out  the  part  in  reference  to  montlUy 
rents  and  profits.  The  grounds  of  the  motion 
were  that  part  of  the  Judgment  was  not 
rendered  by  the  court  but  was  entered  by 
mistake  of  the  derk.  The  evidence  on  the 
hearing  of  that  motion  shows  that  no  evi- 
dence was  introduced  at  the  original  trial 
as  to  the  value  of  the  rents,  except  as 
above  stated.'  The  docket  entry  of  the  court, 
as  above  shown,  was  put  in  evidence;  but 
there  is  nothing  in  the  record  before  us  to 
show  at  what  time  the  original  entry  of  Jndg- 
ment was  written  by  the  clerk,  nor  to  show 
whether  the  entry  as  to  the  rents  and  profits 
was  made  at  the  same  time  that  the  remain- 
der of  the  entry  was  made. 

W.  S.  Jac&son,  of  Warsaw,  for  appeUank. 
Q.  W.  Bamett  of  Sedalia,  for  respoadmta. 


BOX,  C.  (after  stating  the  facts  as  above). 
[1]  I.  Section  3849,  R.  S.  1909,  provides  that 
the  court  docket  "shall  be  arranged  aniropri- 
ately,  with  spaces  for  the  names  of  attorneys, 
and  brief  statements  of  the  orders  and  Judg- 
ments of  the  court  In  the  respective  cases." 
Sectioa  3851  provides  that  the  fuU  entries  of 
the  orders  and  proceedings  of  each  day  shall 
be  read  in  open  conrt  on  the  morning  of  the 
succeeding  day,  etc.    In  Kieisel  v.  Snav^, 
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135  Mo.  Appj  155,  115  S.  W.  1059,  it  was 
held  that,  In  the  absence  of  any  showing  to 
the  contrary,  It  will  be  presumed  that  the 
law  was  compiled  with,  and  that  the  record 
of  the,  Judgment  as  entered  by  the  clerk  was 
read  In  open  court,  and  approved  by  the 
court,  as  provided  by  the  statute.  Not  the 
slightest  efTort  has  been  made  in  this  case 
to  show  that  the  judgment  In  controversy 
was  not  so  approved.  The  docket  entry  was 
only  a  brief  statement  of  the  Judgment,  and 
not  at  all  contradictory  of  the  full  entry 
made  in  the  record  by  the  clerk.  There  is 
nothing  to  show  that  the  clerk  made  any  mis- 
take in  entering  the  judgment;  but,  on  the 
other  hand,  the  presumption  is  that  the  entry 
as  made  by  him  was  approved  by  the  court. 
The  docket  entry  does  not  show  what  evidence 
was  introduced,  nor  whether  that  evidence 
entitled  plaintiff  to  recover  possession  of  all, 
or  only  a  small  part,  of  the  land.  It  does 
not  show  what  the  evidence  was  on  the  value 
of  the  monthly  rents  and  profits.  It  does 
not  show  how  much  land,  or  what  rents  and 
profits,  the  plaintiff  recovered;  but,  as  far 
a^  it  goes,  it  Is  in  harmony  with,  and  does 
not  contradict,  any  part  of  the  Judgment  as 
entered.  .  Belken  v.  Bhodes,  76  Mo.  643,  says 
that  there  must  be  something  in  the  record, 
or  the  judge's  docket,  or  the  clerk's  minutes 
or  papers  on  file,  to  show  such  mistake  and 
In  what  it  consists.  See,  also,  Woold  ridge 
r.  Qulnn,  70  Mo.  370. 

[2, 3]  XL  The  proposition  that  the  Judg- 
ment for  the  value  of  the  monthly  rents  and 
profits  was  not  supported  by  any  evidence 
to  one  which  could  have  been  presented  on 
the  former  appeal.    It  has  no  place  here. 

The  judgment  striking  out  that  portion  of 
the  original  Judgment  in  regard  to  rents  and 
profits  is  reversed. 

WIIjLIAMS,  0.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


STATE  V.  OWENS.    (No.  19383.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

July  6,  1916.) 

1.  Escape  e=»l  —  Elements  of  Offense  — 
Ohasactbb  of  Oubtodt. 

A  prisoner  placed  in  the  custody  of  a  street 
OommlMioner  for  the  purpose  of  working  on 
cdty  streets,  and  who  escapes,  is  guilty  of  no  of- 
fense under  Rev.  St  1900,  §  4381,  which  defines 
and  applies  only  to  the  escape  of  persons  con- 
fined in  the  county  jail,  or  held  in  custody  going 
to  such  jail. 

[Ed.  Note.— For  other  cases,  see  Escape,  Cent. 
D^.  S  1 ;   Dec.  Dig.  «=>1.] 

2.  STATnTEs  €=>241(1)— Pkral  Pkovisiors— 
ConsTBUcnoN. 

Criminal  statutes  must  be  strictly  construed. 
[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent.  Die  II  322;    Dec.  Dig.  «=s.241(l).] 


Appeal  from  Circuit  Court,  HoweU  Coonty; 
W.  N.  Evans,  Judge. 

Ted  Owens  was  convicted  of  violating  Rev. 
St.  1009,  §  4381,  as  to  escapee,  and  he  appeals. 
Reversed,  and  defendant  discharged. 

Under  an  Indictment  attempting  to  charge 
the  defendant  with  a  violation  of  secticm 
4381,  R.  S.  1009,  defendant  was  tried  in  the 
circuit  court  of  Howell  county,  found  gnillty, 
and  his  punishment  assessed  at  two  years  in 
the  penitentiary.  Defendant  has  duly  per- 
fected an  appeal  to  this  court. 

Due  to  the  conclusion  which  we  have  reach- 
ed in  this  case,  it  will  only  be  necessary  to 
consider  the  indictment,  which,  omitting 
caption  and  fonnal  parts,  was  as  follows: 

"The  grand  jurors  for  the  state  of  Missouri, 
summoned  from  the  body  of  HoweU  county,  im- 
paneled, sworn,  and  charged  to  inquire  within 
and  for  the  body  of  the  county  of  Howell,  now 
here  in  court,  upon  their  oath  present  and 
charge  that  at  the  March  term,  1915,  at  and  in 
the  county  of  Howell  and  state  of  Missouri,  one 
Ted  Owens,  was  then  and  there  duly  convicted 
and  found  guilty  by  a  jury  of  the  offense  of  felo- 
nious assault,  and  his  punishment  fixed  at  a  fin* 
of  flOO,  in  default  and  failure  to  pay  which 
in  accordance  with  said  conviction,  he,  the  said 
Ted  Owens,  was  by  the  said  court  duly  com- 
mitted to  the  county  jail  of  said  county,  and  it 
was  ordered  by  the  court  that  he,  the  said  Ted 
Owens,  be  placed  in  custody  of  the  street  com- 
missioner of  the  city  of  West  Plains,  a  city  of 
the  third  class,  and  required  to  work  on  the 
streets  of  the  said  dty  until  said  fine  and  costs 
of  said  action  be  paid,  and  he  be  discharged 
by  due  course  of  law;  and  that  in  accordance 
with  the  orders  of  said  court  the  said  Ted 
Owens  was  so  committed  to  the  custody  of  one 
N.  F.  Webster,  who  was  then  and  there  duly 
qualified  and  acting  street  commissioher  and 
guard,  to  be  worked  as  a  prisoner  on  the  streets 
of  the  city  of  West  Plains,   as  aforesaid,  and 

that  afterwards,  to  wit,  on  the  day  of 

May,  1916,  at  and  in  the  said  city  of  West 
Plains,  in  the  county  of  HoweU  and  state  of 
Missouri,  the  said  Ted  Owens,  while  then  and 
there  In  the  custody  of  the  said  N.  P.  Webster, 
street  commissioner  and  guard  aforesaid,  did 
then  and  there  unlawfuUy,  willfuUy,  and  feloni- 
ously break  custody,  run  away,  and  escape  from 
the  said  N.  F.  Webster,  street  commissioner  and 
guard  aforesaid,  and  that  the  said  N.  F.  Web- 
ster was  then  and  there  duly  authorized  and 
empowered  to  act,  and.  was  then  and  there  act- 
ing as  such  officer,  street  commissioner,  and 
guard  under  and  by  authority  of  law ;  and  that 
the  said  Ted  Owens  did  then  and  there  unlaw- 
fully and  feloniously  break  away,  run,  and  es- 
cape from  the  custody  of  the  said  N.  P.  Webster, 
street  commissioner,  officer,  and  guard  as  afore- 
said ;  contrary  to  the  form  of  the  statutes  in 
such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state." 

M.  E.  Morrow,  of  West  Plains,  for  appel- 
lant. John  T.  Barker,  Atty.  Gen.  (Kenneth  O. 
Sears,  Asst.  Atty.  Oeu.,  of  counsel) , (for  the 
State. 

WILLIAMS,  C.  (after  stating  the  facts  a« 
above).  [1]  Section  4381,  R.  S.  1909,  upon 
which  this  prosecution  was  based,  reads  as 
follows: 

"If  any  person  confined  in  any  county  jail 
upon  conviction  for  any  criminal  offense,  or 
held  in  custody  going  to  such  jail,  shaU  break 
such  prison  or  custody,  and  escape  therefrom. 
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be  shall,  upon  coiiTlction,  be  punished  by  im- 
prisonment in  the  penitentiary  not  exceeding 
three  years,  or  in  a  county  jail  not  less  than 
six  months,  to  commence  at  the  expiration  of 
the  original  term  of  imprisonment." 

It  will  be  noted  that  the  above  section 
Umlts  tbe  violation  to  a  breaking  and  escap- 
ing from  a  "county  jail"  or  from  "custody 
going  to  Jail,"  and  tbe  statute  in  no  manner 
nndertakes  to  prescribe  a  penalty  for  escap- 
ing from  a  street  commissioner  Into  whoso 
custody  he  Is  placed  for  tbe  purpose  of  be- 
ing worked  upon  the  streets,  as  charged  in 
the  present  Indictment.  Our  attention  has 
not  been  called  to  a  statute,  nor  have  we 
been  able  to  find  one,  making  the  acts  charg- 
ed in  the  present  indictment  a  criminal  of- 
fense. As  much  is  virtually  conceded  by  tlie 
brief  of  the  learned  Attorney  General.  This 
being  true,  we  need  not  determine  whether 
tbe  informatloa  sufficiently  charges  a  lawful 
custody  in  said  street  commissioner. 

[2]  It  is  a  well-established  rule  that  crimi- 
nal statutes  must  be  strictly  construed.  Very 
appropriate  to  tbe  discussion  here  is  the  lan- 
guage used  by  tbe  Kansas  Supreme  Court 
In  discussing  a  section  (182)  of  tbe  Kansas 
Ck)de,  which  appears  to  be  almost  an  exact 
duplicate  of  section  43S1,  R.  8.  1909.  The 
court  said: 

"Section  182  baa  reference  to  persons  confin- 
ed In  a  county  jail,  or  held  in  custody  going  to 
Buch  jail.  As  a  rule,  penal  statutes  must  be 
strictly  construed,  and  tliey  cannot  be  extended 
beyond  the  grammatical  and  natural  meaning  of 
their  terms,  upon  the  plea  of  a  failure  of  jus- 
tice. Remmington  v.  State,  1  Or,  281 ;  State 
V.  LoveU,  23  Iowa,  304;  Gibson  v.  SUte,  38 
Ga.  571.  We  are  not  at  liberty  to  interpolate 
into  the  statute  'dty  prison,'  nor  can  we  judi- 
cially determine  that  a  'city  prison'  is  a  'county 
jail.  It  Is  therefore  our  opinion  that  the  mat- 
ters charged  in  the  information  do  not  consti- 
tute any  offense  within  tbe  statute.  The  omis- 
sion is  one  for  which  the  Legislature  is  respon- 
sible. It  is  probably  a  casus  omissus,  which 
the  Legislature  may,  but  the  court  cannot,  sup- 
ply." State  V.  Chapman,  33  Kan.  134,  5  Pac. 
708. 

The  Judgment  Is  reversed,  and  defendant 
discharged. 

BOY,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
WILLIAMS,  C,  Is  adopted  as  tbe  opinion  of 
the  court.    All  of  the  Judges  concur. 


STATE  ex  rel.  CITY  OP  MONETT  v.  THUB- 
AiAN,  Circuit  Judge.    (No.  19381.) 

(Supreme  Court  of  Missouri.    In   Banc.    July 
8,  1016.    Rehearing  Denied  July  18,  1916.) 

i.  SrATWTKS  «=»77(2)— Special  Laws— Local 

ChTiONs— Elections. 
Treating  local   option  elections  as  a  class 
being  justified,  Rev.  St.  1909,  f  7242,  authoriz- 
ing contest  of  such  an  election,  ia  not  a  special 
law. 

[ESd.    Note.— For   other   cases,    see    Statutes, 
Cenfc  Dig.  U  80,  81 ;   Dec.  Dig.  <S=>77(2).] 


2.  Statdtks  «=3>85(4)— Special  L>aw»— Bxotr- 

LATinO   COTJBT  PbACTICI. 

Rev.  St.  1900,  i  7242,  providing  for  contest 
of  local  option  elections  in  the  same  manner 
as  is  provided  by  law  for  contest  of  elections 
of  officers,  thouf^h  providing  that  the  action  shall 
be  brougtit  agamat  the  municipal  body  holding 
the  election,  is  not  special  legislation  regulating 
practice,  in  courts,  in  violation  of  Const,  art 
4,  S  63,  par.  33,  by  partial  repeal  of  a  general 
law,  though  the  general  law  provides  that  all 
suits  shall  be  prosecuted  by  die  real  party  in 
interest. 

[Ed.  Note.— f\>r  other  cases,  see  Statutes, 
Cent.  Dig.  §  94;    Dee.  Dig.  <S=985(4).] 

8.  Intoxicating  Liquobs  «=»37— Local  Op- 
tion Election— Contests. 
Contests  of  local  ojittion  elections  and  legis- 
lation regulating  them  is  not  precluded  by  Const 
art.  8,  8  9,  providing  for  trial  of  contested  elec- 
tions of  officers  by  such  courts  or  judges  and 
under  such  procedure  as  diall  be  fixed  by  gen- 
eral law. 

[Ed.  Note.— For  other  cases,  see  Intoxicatinc 
Liquors,  Cent.  Dig.  i  42;    Dec.  Dig.  «=>37.] 

4.  INTOXICATTNO  LiQUOBS  «=>37— LoCAL  OP- 
TION Election— Contest. 
Local  option  does  not  have  to  be  adopted  to 
have  the  provision  of  Rev.  St.  1909,  {  7242,  for 
contest  of  a  local  option  election  in  effect,  any 
more  than  it  does  to  have  the  provision  for  hold- 
ing the  election  in  effect 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  8  42;   Dec.  Dig.  <^=>37.] 

6.  Municipal  Cobporations  ^9870— Pubuo 
Funds  fob  Pbitatb  Pubposb— Local  Op- 
tion. Contest. 
Rev.  St  1900,  S  7242,  making  the  city  hold- 
ing a  local  option  election  defendant  in  a  contest 
thereof,  is  not  void  as  requiring  it  to  expend 
public  money  for  a  private  purpose;    the  only 
expenditure,  if  any,  devolved  on  it  being  pay- 
ment of  costs. 

[Eld.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  1 1817;  Dec  Dig.  «=» 
870.] 

6.  Evidence  9=>82— RKatJLABiTT  or  Juoioal 

Pkoceedinos. 
It  will,  in  a  proceeding  to  prohibit  enforce- 
ment of  an  order  for  production  of  the  Imllota 
in  a  contest  for  fraud  of  a  local  option  election, 
be  assumed  that  tbe  judge  will  not  disregard  the 
law  as  to  secrecy  of  the  ballot 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  104;  Dec.  Dig.  <3=>82.] 

Original  proceedings  In  prohibition  by  the 
State,  on  tbe  relation  of  the  City  of  Monett, 
against  Hon.  B.  O.  Thurman,  Judge  of  the 
Barton  County  Circuit  Court  Petition  dis- 
charged. 

I.  V.  McPberson,  of  Aurora,  and  T.  D. 
Steele,  of  Monett,  for  relator. 

BLAIB,  J.  By  this  proceeding  tbe  exercise 
of  our  original  Jurisdiction  in  prohibition  la 
Invoked.  The  pertinent  allegations  of  the  pe- 
tition for  the  writ  are  that  a  local  cation 
election  was  duly  called  and  was  held  in  the 
city  of  Monett;  that  the  result  of  the  elec- 
tion was  a  majority  for  the  sale  of  Intoxi- 
cating liquors;  that  thereafter  certain  citi- 
zens of  Monett,  proceeding  under  section 
7242,  B.  S.  1909,  gave  notice  of  contest.  In 
whicii  notice  It  was  charged,  among  other 
things,  that  the  poUbooks,  returns,  canva8a,0 
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and  recorded  r«8alt  of  the  election  -were 
false  by  reason  of  mlgtakes  and  frauds  In 
the  election  and  the  voting  and  In  the  ascer- 
tainment of  the  result;  that  the  majority 
of  the  lawfol  votes  were  cast  against  the 
sale  of  Intoxicating  liquors,  and  that  the  re- 
sult so  should  have  been  declared,  and  that 


poUbooks,  and  the  final  pargraph  la  as  fol- 
lows: 

"Now,  therefore,  the  court  does  now  order 
and  require  of  the  defendant  dty  and  its  mayor 
and  councilmen  and  its  clerli  and  of  the  said 
election  officers,  the  production  by  them  respec- 
tively of  the  said  ballots  and  ballot  boxes,  poll- 
bcoks,    certificates,    returns,    records,    journals. 


the  court  now  so  should  declare  the  resml^^-^-^^^^^^^J  ,^,^1^^^^,^^:^^,^ 
upon  a  fair  count.  Then  followed  a  prayer  ag  evidence,  and  that  they,  each  and  all,  be,  and 
that  the  pollbooks,  returns,  ballots,  and  re-   they  are  ordered  and  required  in  the  meantime. 


suits  be  purged  of  errors,  frauds,  and  mis- 
takes. The  notice  then  stated  that  "contest- 
ants further  specify  grounds  for  the  contest 
of  the  said  election  •  •  •  as  follows." 
Thereupon  it  was  charged  that  88  named  per- 


to  safely  and  securely  hold,  retain,  preserve, 
and  maintain  the  same  intact  and  free  from  in- 
jury in  any  way,  and  that  these  orders  be  and 
continue  effective  in  all  respects  until  further 
ordered  by  this  court,  and  that  mandates  ac- 
cordingly issue  to  them,  and  that  they  each  and 
all  be  summoned  by  subpoena  duces  tecum  as 


sons,  alleged  to  be  disqualified  for  various  ,  vritnesaes.  and  respectively  required  to  produce 
reasons,  cast  ballots,  which  were  counted  for    the  said  lustrumenta  of  evidence  at  such  times 


the  sale  of  intoxicating  liquors. 

A  counter  notice  was  filed  which  attacked, 
on  various  grounds,  the  constitutionality  of 
the  election  contest  provision  in  section  7242, 
B.  S.  1909,  and  charged  that  the  pollbooks, 
returns,  canvass,  and  declared  result  were 
false  and  Incorrect  by  reason  of -mistakes 


and  places  as  shall  be  fixed  or  designated  by  the 
further  docketing  of  the  cause  or  under  the  or- 
der of  this  court  or  of  its  judge,  for  the  taking 
of  evidence  or  for  the  trial  of  the  issues  in  this 
cause,  and  that  such  subpcenas  issue  by  the 
clerk  of  this  court  on  request  of  plaintiffs." 

The  petition  alleges  that  unless  respond- 
ent is  prohibited  he  will  enforce  the  order 


and  frauds  of  dlaquallfled  persons  who  cast  I  set  out,  and  then  sets  forth  the  various  le- 
ballots  which  were  counted  against  the  sale  i  eel  objections  to  which  the  order  is  thought 
of  intoxicating  liquors,  and  prayed  that  the  to  be  obnoxious,  and  prays  that  respondent 
court  purge  the  pollbooks,  canvass,  ballots,  I  he  prohibited  from  proceeding  with  it. 
and  dechired  result  of  such  frauds  and  mis- 1  The  return  disclaims  any  Intent  on  re- 
takes. The  counter  notice  then  named  21 1  spondent's  part  to  violate  any  of  the  numer- 
persons  and  alleged  they  were  disqualified,  |  ons  constitutional  provisions  Invoked  by  re- 
but cast  ballots  which  were  counted  against :  lator  in  its  petition,  and  then  advances 
the  sale  of  intoxicating  liquors.  The  coun-  argument  in  support  of  the  validity  of  the  or- 
ter  notice  also  contained  charges  of  Irregu- '  der.  This  last  Is  in  response  to  the  numer- 
larltles  of  various  kinds  during  the  election.  I  ous  constitutional  questions  tendered  by  the 

After  the  filing  of  the  notice  and  counter  \  petition.   '•  - 
notice,  the  venue  was  changed  from  Barry  to       Upon  the  coming  in  of  the  return,  relator 


Barton  county.  Respondent  is  the  judge  of 
the  circuit  court  of  Barton  county.  In  the 
coarse  of  the  proceedings,  the  circuit  court 
of  Barton  county  entered  its  order  as  fol- 
lows: 

"Now,  on  this  day,  come  said  imrties  by  their 
respective  attorneys,  and  upon  hearing  plain- 
tiffs' application  for  orders  concerning  the  pres- 
ervation and  production  of  evidence,  it  appears 
to  the  court,  viz." 

Then  follows  a  paragraph  naming  the  city 
officers  who  are  In  charge  of  the  "ballot  box 


moved  for  judgment  on  the  pleadings.  Fur- 
ther references  to  the  pleadings  will  be  made 
in  the  opinion  as  the  necessity  may  arise. 

[1]  I.  It  is  contended  the  portion  of  sec- 
tion 7242,  R.  S.  1909,  purporting  to  authorize 
the  contest  of  a  local  option  election  Is  a 
special  law,  and  therefore  unconstitutlcmal. 
The  argument  is  that  a  general  law  provid- 
ing fbr  the  contest  of  elections,  under  the 
initiative  and  referendum,  elections  Involv- 
ing city  charters,  tax  levies,  bond  Issues,  ac- 


es,  ballots,  pollbooks,  and  cerUflcates  used  qulsitlon  of  public  utllltes,  extension  of  dty 
and  made  at  and  concerning  and  returned  i  ^^^^'  "PP^o^al  <>'  franchises,  to  provide 
from  the  'local  option  election'  mentioned."  P«''"^^"j.':i'n«S'  organization  of  school  and 
Another  paragraph  names  the  .dty  clerk  and  '^"^f  ^■^*^,«;  adoption  of  the  stock  laws  and 
recites  that  he  has  charge,  for  the  city,  as  ^"V^^  "'"'^  ^Z^}^']  "t*^^  *°  "P^^^"  ."°^ 
agent  and  custodian,  of  the  boxes,  books,  cer:  I  that  there  is  no  distinction  between  elections 
tlflcates,  and  returns  and  the  journal  of  the   »'  ^^^  ^^^  ""^  1»«»1  "P""^  elections  of 


proceedings  of  the  mayor  and  council  pur- 
porting to  show  the  canvass  of  the  returns 
and  the  ascertainment  and  declaration  of 
the  result  of  the  election,  and  proceeds: 

"That  for  the  proper  and  fair  trial  of  the  is- 
sues presented  by  the  pleading  in  this  case, 
each  and  all  of  the  above-mentioned  boxes,  bal- 
lot boxes,  certificates,  journals,  and  records  are 
material  and  necessary  items  of  evidence  for  the 
establisliment  of  the  truth  of  the  issues  and 
opposing  contentions  presented  for  trial  by  the 
court" 

Another  paragraph  names  the  judges  of 
election  who  are  in  charge  of  the  duplicate 


a  character  justifying  the  treatment  of  the 
latter  as  a  separate  class  for  the  legislative 
purpose  evinced  by  the  contest  amendment 
to  the  section  mentioned. 

To  the  local  option  law  itself  objection  was 
strenuously  made  that  it  was  spedal  and  lo- 
cal, and  therefore  void  by  force  of  the  con- 
stitutional provision  relator  now  invokes. 
This  court  held  that  objection  untenable  (Ex 
parte  Swann,  96  Mo.  44,  9  S.  W.  10;  State 
ex  rel.  Maggard  v.  Pond,  93  Mo.  606,  6  S.  W.  "* 
469),  and  that  conclusion  carries  with  It  an-  3 
other  which  is  that  the  contest  provision  add- 


oogle 


1192 


187  SOUTHWESTESM  BGPOBTEB 


dfo. 


ed  In  1909,  betn^.  germane  to  tbe  sub]ect-mat- 
teii  of  the  act.  Is  no  more  local  or  special 
than  the  rest  of  the  act  Further,  the 
grounds  Justifying  the  treatment  of  local 
option  elections  as  a  distinct  class  for  legis- 
lative action  are  the  same  as  those  justify- 
ing the  submission  of  the  act  to  an  electl<» 
Itt  the  first  place.  The  general  rule  (State 
ex  rel,  v.  Roach,  258  Mo.  loc.  dt  5^4,  167  S. 
W.  1008),  requiring  classification  for  legisla- 
tive action  to  he  based  upon  some  distinctive 
.feature  germane  to  the  subject-matter  of  the 
.legislation  sought  to  be  applied  exdusirely 
to  such  class,  Is  satisfied  in  this  case. 

[2]  II.  It  is  next  Insisted  the  amend- 
ment of  1909  to  section  7242,  R.  S.  1909,  is 
violative  of  the  constitutional  inhibition 
(section  63,  art.  4,  Const)  upon  the  passage 
of  local  or  special  laws  regulating  practice 
In  the  courts.  The  basis  of  this  contention  is 
that  the  general  law  provides  that  all  suits 
shall  be  prosecuted  by  the  real  party  in  in- 
terest, and,  relator  asserts,  the  dty,  made  de- 
fendant by  the  statute  (section  7242,  R.  S. 
1909)  is  without  interest  in  the  matter.  Thus 
relator  concludes  this  particular  proceeding 
is  made  an  exception  to  the  general  law,  and 
the  amendment  is  therefore  void.  Article  4, 
1.53,  par.  33,  Const  Whatever  of  substance 
there  is  in  this  argument  is  answered  by  the 
tact  that  the  amendment  to  section  7242  in- 
corporates, by  reference,  the  general  contest 
provision  as  to  practice  in  contest  proceed- 
ings, for  the  enactment  of  which  provision 
there  is  direct  constitutional  authority.  Seo- 
tion  9,  art  8,  Constitution  of  Missouri.  We 
see  no  reason  for  doubting  the  existence  of 
legislative  authority  to  provide  that  the  dty 
(or  county)  shall  be  named  as  defendant  in 
local  option  contest  proceedings  and  pro- 
ceeded against  as  the  representative  of  all 
persons  Interested.  State  ex  rel.  v.  Carter, 
267  Mo.  52,  165  S.  W.  773. 

[3]  III.  Another  contention  is  that  the  con- 
'test  provisions  of  section  7242  are  unconsti- 
tutional because  of  conflict  with  section  9, 
art  8,  Constitution  of  Missouri,  reading  as 
follows: 

"The  trial  and  determination  of  contested  elec- 
tions of  all  public  officers,  whether  state,  judi- 
cial, municipal  or  local,  except  Governor  and 
Lieutenant  Governor,  shall  be  by  the  courts  of 
law,  or  by  one  or  more  JudgeB  thereof.  The 
General  Assembly  shall,  by  general  law,  desig- 
nate the  court  or  judge  by  whom  the  several 
classes  of  elections  shall  be  tried,  and  regulate 
the  manner  of  trial  and  all  matters  incident 
thereto ;  but  no  such  law,  assigning  jarisdiction 
or' regulating  its  ezerdse,  shaU  apply  to  any 
contest  arising  out  of  any  election  hdd  before 
•aid  law  shall  take  effect" 

The  General  Assembly  long  ago  passed  the 
general  law  intended  by  this  section,  and  sec- 
tion 7242  adopts  its  provisions  as  to  Jurisdic- 
tion and  procedure  in  local  option  contests. 
The  section  of  the  Constitution  set  out  does 
not  restrict  contests  to  elections  of  officers. 
As  to  such  contests  it  provides  the  sole  meth- 
od and  excludes  other  methods  (Henderson 
T.  Koenlg,  168  Mo.  loc.  dt  3G9,  68  S.  W. 


72,  57  L.  R.  A.  658  «t  aeq.),  but  we  find  no 
authority  for  the  conclusion  that  a  constitu- 
tional direction  with  reference  to  procedure 
as  to  a  particular  and  specified  matter  pre- 
cludes all  legislative  action  upon  another  and 
different  matter. 

[4]  IV.  It  is  urged  that  the  local  option 
law  could  not  take  effect  until  adopted ;  that 
the  contest  providon  in  section  7242  is  a  part 
of  that  law;  that  It,  therefore,  could  not  take 
effect  until  the  law  was  adopted;  that  elec- 
tion contests  are  unknown  to  -  the  common 
law;  that  the  law  has  not  been  adopted  in 
Monett;  hence.  It  Is  contended.  It  follows 
.there  is  no  law  In  force  authorizing  a  con- 
test of  the  Monett  election. 

This  argument  proves  too  much.  Strictly 
applied  it  would  prevent  the  holding  of  lo- 
cal option  elections.  The  provision  for  the 
election  is  as  much  a  part  of  the  act  as  is 
the  amendment  to  section  7242.  So  far  as 
concerns  the  contest  proceedings,  they  are 
In  pari  materia  with  the  provisions  ooncem- 
ing  the  procedure  prior  to  the  calling  of  the 
election  and  the  holding  of  the  election,  and 
simply  constitute  a  part  of  the  madilnery 
provided  for  determining  the  result  of  the 
election. 

[t]  V.  It  is  Insisted  the  dty  has  no  real 
interest  in  a  local  option  election  contest 
and  that  the  statute  making  it  a  party  there- 
to is  void,  since,  it  Is  said,  it  requires  the 
dty  to  expend  public  funds  for  a  private 
purpose.  The  payment  of  costs,  If  exacted, 
is  the  only  expenditure  which  could  be  said 
to  be  devolved  upon  the  dty  by  the  act 
This  record  does  not  present  the  question 
whether  the  dty  could  be  compelled  to  pay 
costs.  Whether  it  could  be  so  compelled  can 
be  determined  when  the  question  is  pre- 
sented. 

[6]  VI.  So  far  as  concerns  the  argument 
that  the  enforcement  of  the  order  above  set 
out  necessarily  Includes  the  violation  of  the 
constitutional  provisions  guaranteeing  the 
secrecy  of  the  ballot,  we  are  of  the  opinion 
the  order  does  not  require  such  construc- 
tion. The  return  disclaims  any  Intent  of 
that  kind.  We  shall  not  assume  that  re- 
spondent will  disregard  the  law  upon  this 
subject,  but,  on  the  contrary,  shall  assume 
that  he  will,  be  guided  by  our  decisions 
(Gantt  V.  Brown,  238  Mo.  660,  142  S.  W. 
422)  in  the  enforcement  of  the  order.  Tbe 
issues  made  seem  to  call  for  a  general  re- 
count of  all  the  ballots  and  a  more  particu- 
lar examination  of  over  100  against  which  spe- 
dflc  objection  is  lodged.  The  duty  and  iww- 
er  of  the  trial  court  in  such  circumstances 
is  well  defined,  and  the  learned  trial  Judge 
was  right  in  preserving  the  evidence  neces- 
sary to  the  performance  of  that  duty  and 
the  exerdse  of  that  power. 

The  preliminary  rule  Is  dlsdiarged.  and 
the  petition  dismissed.     All  concur,  except 
WOODSON,  a  J.,  absent,  and  BOND, 
not  sitting.  .^.y.u^v.^  ^,   ■ - 
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ORUELHEIDE  v.  MODERN  BROTHER- 
HOOD OF  AMERICA.  (No.  16841.) 

(Supreme  Court  of  Miasoori,  Diviaton  No.  1. 
July  S,  1916.) 

1.  Insttbangk  «=>788(1)— Mutual  Benefit 
Association— StinoiDE—"I.KoAi.  Represent- 
atives." 

Where  a  fraternal  beneficiary  association 
was  chartered  under  a  law  of  another  state,  Um- 
itmg  beneficiaries  to  husband,  wife,  relative, 
"legal  representatives,  heir  or  legatee"  of  mem- 
bers, its  certificate,  payable  to  "legal  representa- 
tives," not  being  authorized  by,  and  therefore 
not  included  within,  the  exemption  of  Uev.  St. 
1909,  §  7109,  a&  to  tratemal  benefidarv  associa- 
tions, providing  that  payments  of  death  benefits 
shall  be  to  the  famiUes,  heirs,  blood  relatives, 
affianced  husband  or  affianced  wife,  or  to  per- 
sons dependent  upon  the  member,  and  that  such 
associations  shall  be  exempt  from  the  provisions 
of  the  insurance  laws,  was  an  insurance  policy 
to  irbich,  by  direct  provision  of  section  6945, 
suicide  was  no  defense,  unless  it  was  shown 
that  insured  contemplated  suicide  when  taking 
out  the  policy,  although  the  association  was  li- 
censed to  do  business  in  Missouri  as  a  fraternal 
beneficiary  association,  since  the  statute,  not  the 
license,  is  the  true  test,  and  since  the  term 
"legal  representatives"  must  be  construed  to 
mean  personal  representatives,  and  not  "heirs," 
in  view  of  the  language  of  the  law  under  which 
the  association  was  chartered^  which  used  both 
the  terms  "legal  representatives"  and  "heirs" 
to  denote  different  classes. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1956;    Dec.  Dig.  <S=»788(1). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Legal  Representative.] 

2.  Insurance  «=»795— Mutual  Benefit  As- 
sociaiion—Bekeficiabies— Legal  Repre- 
sentatives OF  Beneficiary. 

The  proceeds  of  a  fraternal  beneficiary  as- 
sociation, certificate  payable  to  "legal  represent- 
atives," go  to  the  estate  of  deceased   member. 
[Ed.   Note.— For  other  cases,   see   Insurance, 
Cent.  Dig.  J  1973;   Dec.  Dig.  <&=»795.] 

Appeal  from  Olrcalt  Court,  Warren  Coun- 
ty ;  James  D.  Barnett,  Judge. 

Action  by  P.  A.  Ordelhelde,  administrator, 
against  the  Modern  Brotherhood  of  America. 
Judgment  for  plaintiff  affirmed  by  St.  Louis 
Court  of  Appeals  (139  S.  W.  269),  and  case 
certified  to  the  Supreme  Court     Affirmed. 

Darld  A.  Ball,  of  Louisiana,  Mo.,  and  Sam 
Sparrow,  of  Kansas  City,  for  appellant. 
Bmll  Roehrig,  of  Warrenton,  for  respondent. 

GRAVES,  P.  J.  This  Is  the  second  appear- 
ance of  this  case  in  this  court  It  was  first 
bere  upon  the  theory  that  a  constitutional 
question  was  Involved.  Ordelhelde,  Adm'r, 
V.  Modem  Brotherhood  of  America,  226  Mo. 
203,  125  S.  W.  1105,  32  L.  R.  A.  (N.  S.)  965. 
We  held  that  there  was  no  constitutional 
question  Involved,  and  certified  the  case  to 
the  St  Louis  Court  of  Appeals.  About  the 
same  time  we  likewise  recertified  the  case  of 
Dennis  v.  Modern  Brotherhood  of  America 
to  the  Kansas  City  Court  of  Appeals.  Dennis 
V.  Modern  Brotherhood,  231  Mo.  211,  132  S. 
W.  698.  When  the  Dennis  Case,  supra,  was 
pending  here,  it  was  suggested  that  there 


wer6  adverse  views  upon  the  question  In- 
Tolred  by  the  St  Louis  and  Kansas  Ctty 
Court  of  Appeals.  Dennis  v.  Modern  Broth- 
erhood of  America,  supra.  These  differences 
seem  to  have  been  at  least  partially  &ettled  by 
the  opinion  of  the  majority  of  the  St  Loal« 
Court  of  Appeals  In  the  Instant  case,  for 
that  opinion  cites  approvingly  the  Kansas 
City  Court  of  Appeals  opinions.  Judge  Reyn- 
olds, however,  dissents,  and  certifies.  The 
contMition  is  sharply  drawn.  Plaintiff  con* 
tends  that  whilst  defendant  was  chartered 
in  Iowa  as  a  fraternal  beneficiary  associa- 
tion, and  whilst  it  was  licensed  In  Missouri, 
as  such,  yet  the  policy  actually  Issued  was  an 
old-line  Insurance  policy,  and  the  statute  ex- 
empting it  from  our  general  statute  as  to 
suicides  has'  no  bearing.  Defendant  contends, 
contra.  To  make  the  issue  plainer,  the 
plaintiff  contends  that,  under  the  laws  of 
Missouri,  pertaining  to  fraternal  benefici- 
ary associaticms,  a  certificate  payable  to  the 
"legal  representatives"  could  not  be  issued, 
and,  if  so  issued,  It  then  becomes  an  insur- 
ance policy  within  the  purview  of  our  gen- 
eral insurance  laws,  and  suicide  Is  .no  de- 
fense, unless  it  be  shown  that  the  insured 
contemplated  suicide  at  the  time  of  taking 
out  the  certificate  or  policy.  In  the  record; 
there  was  no  evidence  tending  to  show  that 
suicide  was  contemplated  by  Leek  when  his 
certificate  was  issued.  The  record  shows 
plaintiff  entitled  to  the  full  amount,  if  en- 
titled to  recover  at  an.  The  Judgment  of  the 
trial  court  was  for  plaintiff  for  the  $1,000' 
and  some  accrued  Interest,  and  the  majority' 
opinion,  of  the  Court  of  Appeals  by  Caulfleld, 
J.,  affirm  this  Judgment.  The  case  is  here 
In  the  constitutional  way. 

The  facts  of  the  case  are  few  and  slmpTe, 
and  might  well  be  gathered  from  Orde^ielde, 
Adm'r,  v.  Modem  Brotherhood  of  America, 
226  Mo.  203,  125  S.  W.  1105,  32  L.  R.  A. 
(N.  S.)  965,  supra.  A  restatement  will  take 
but  short  space,  and  we  will  therefore-  re- 
state the  facts.  The  defendant  is  chartered  in 
the  state  of  Iowa  as  a  fraternal  beneficiary 
association,  and  for  some  years  prior  to,  and 
at  the  time  of,  Issuing  a  beneficiary  cectlfl-. 
cate  to  one  Walter  L.  Leek,  of  Missouri  In 
1903  was  licensed  In  Missouri  as  a  fraternal. 
beneficiary  association.  The  certificate  was- 
for  the  sum  of  fl,00O,  as  thus  expressed 
therein: 

"The  Modern  Brotherhood  of  America  issues 
to  Walter  L.  Leek  of  Warrenton,  county  ol 
Warren,  state  of  Missouri,  this  membership  cer- 
tificate, which  entitles  him  to  membership  is 
said  fraternity,  and  in  case  of  the  death  of  said 
member  whUe  in  good  standing,  permits  his 
beneficiary  to  participate  in  the  mortuary  fund 
to  the  amount  of  one  full  assessment  on  all  mem- 
bers in  good  standing  in  the  fraternity  not  to 
exceed  one  thousand  dollars^  which  shall  be  paid. 
to  legal  representatives,  related  to  the  member 
as  •  ♦  ♦  within  ninety  days  after  said  sat- 
isfactory proofs  of  such  member's  death  shall 
have  been  furnished  by  the  beneficiary  to  the 
board  of  directors  at  Mason  City,  Iowa." 
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The  certificate  contains  the  usual  suicide 
clause  found  In  most  certificates  Issued  by 
associations  of  kindred  character.  Suicide, 
whilst  sane  or  Insane,  voided  the  certificate. 
Leek  suicided,  and  his  administrator  brings 
this  suit 

[1]  I.  In  our  Judgment  the  majority  opin- 
ion of  the  St  Louis  Court  of  Appeals,  which 
accords  with  the  Kansas  City  Court  of  Ap- 
peals upon  this  question,  is  right.  Our  stat- 
ute (R.  S.  1909,  §  7109)  conUins  this  provi- 
sion: 

"Payments  of  death  benefits  eball  be  to  the 
tamihes,  heirs,  blood  relatives,  affianced  husband 
or  affianced  wife  of,  or  to  persons  dependent  up- 
on the  member." 

This  clause  was  likewise  In  the  statute  at 
the  date  of  the  issuance  of  the  certificate 
sued  upon.  The  same  section  contains  an 
exemption  clause,  in  this  language: 

"Sudi  association  sball  be  governed  by  this 
article,  and  shall  be  exempt  from  the  provisions 
of  the  insurance  lawsvof  this  state,  and  shall 
not  pay  a  corporation  or  other  tax,  and  no  law 
hereafter  passed  shall  apply  to  them  unless  they 
be  expressly  designated  therein." 

Tbla  exemption  clause  was  likewise  In  the 
statute  at  the  Issuance  of  the  certificate  In- 
volved here.  In  some  particulars  the  old 
statute  (Acts  1897,  p.  132;  secUon  1408,  B. 
S.  1899)  was  amended  in  1909,  but  not  so 
as  to  touch  the  question  at  issue  In  the  in- 
stant case.  The  last  clause  Is  one  purely  of 
exemption.  In  Schmidt  v.  Foresters,  228  Mo. 
loc  clt.  700,  129  S.  W.  653,  we  practically 
so  said.  We  then  used  this  language  In  dis- 
cussing the  act  of  1S97: 

"The  act  of  1897  simply  exempts  fraternal 
beneficiary  associations  from  the  general  Insur- 
ance laws.  By  thus  exempting  them  the  Legis- 
lature recognized  that  but  for  the  exemption, 
their  contracts  would  be  governed  by  the  general 
laws,  for  if  not,  there  would  be  no  reason  for 
the  exemption. 

"Nor  is  it  unreasonable  to  say,  as  was  said  in 
the  Jarman  Case,  that  the  defendant  in  the  case 
at  bar  cannot  claim  the  benefits  of  an  exemption 
provided  by  a  law  until  such  time  as  it  places 
Itself  in  a  position  to  claim  the  benefits  of  the 
law,  it  cannot  claim  the  benefits  of  the  law 
merely  because  its  contracts  are  of  the  character 
mentioned  in  the  law,  but  to  claim  the  exemp- 
tion given,  it  must  come  under  the  law,  and 
make  its  contracts  under  the  law.  If  it  does 
that,  then  the  law  is  read  into  and  becomes  a 
part  of  the  contract,  but  until  it  does  do  that, 
the  general  law  is  and  must  be  read  into  each 
and  every  one  of  its  contracts  made  with  a  citi- 
sen  of  Missouri.  Not  only  so,  but  if  such  gener- 
al law  once  becomes  a  material  constituent  part 
of  the  contract,  it  cannot  be  eliminated  there- 
from by  the  subsequent  act  of  the  defendant. 
And  we  are  of  opinion  that  the  suicide  statute 
is  substantial  law,  and  not  merely  a  statute  of 
procedure." 

There,  as  here,  we  had  an  association 
which  in  Its  organization  waa  clearly  a  fra- 
ternal beneficiary  association.  There,  as 
here,  the  certificate  was  in  the  form  usually 
issued  by  such  an  association.  There  Is  this 
difference,  however,  in  the  Schmidt  Case: 
The  beneficiary  named  was  the  mother  of  the 
Insured,  whilst  here  the  beneficiary  named 
-  ta  "legal  representatives."  We  held  in  the 
^unldt  Case  that  the  defendant  could  not 


avail  Itself  of  thls'  exemptlcm  d&us^  because 
it  had  not  availed  Itself  of  our  fraternal 
beneficiary  association  laws  by  taking  out  a 
state  license  prior  to  the  issuance  of  the  cer- 
tificate. We  held,  further,  that  the  general 
law  as  to  suicide  applied,  notwithstanding 
the  character  of  the  assodatloa  issuing  the 
certificate,  and  notwithstanding  the  form  of 
the  certificate.  And  all  this  for  the  reason 
the  defendant  was  not  protected  by  this  ex- 
emption clause,  because  not  acting  under  our 
law  pertaining  to  fraternal  beneficiary  asso- 
ciation. We  then  said,  and  now  repeat,  "But 
to  claim  the  exemption  given,,  it  [the  associ- 
ation] must  come  In  under  the  law,  and  maKe 
it»  contracU  under  the  law."  The  Italics 
have  been  added  In  making  the  quotation 
here,  but  our  language  was  carefully  measur- 
ed' then,  because  we  were  then,  as  now, 
settling  a  dispute  between  the  two  courts 
of  appeals. 

In  the  case  at  bar  the  defendant  did  not 
Issue  Its  contract  of  Insurance  under  our 
fraternal  beneficiary  association  act,  because 
under  that  act  it  could  not  make  "legal  rep- 
resentatives'' beneficiaries  in  the  contract 
It  Is  true  that  It  had  license  to  Issue  policies 
under  our  law,  but  It  did  not  see  fit  so  to 
do.  It  preferred,  in  violation  of  our  law,  to 
issue  a  policy  authorized  by  Its  charter  pow- 
ers in  Iowa,  ratlier  than  one  authorized  by 
its  license  in  Missouri.  Its  measure  of  au- 
thority for  legitimate  businei>s  In  Missouri 
is  our  statute.  The  test  of  the  character  of 
tho  policy  It  Issues  is  the  statute,  and  not 
the  license  it  may  have  obtained.  In  State 
ex  rel.  v.  Vandiver,  213  Mo.  loc  dt  198,  lU 
8.  W.  913,  15  Ann.  Ca&  283,  ValUant,  Jn 
well  said: 

"The  character  of  the  relator  is  an  essential 
fact  to  be  shown  in  this  case,  because  aniess  it 
is  a  fraternal  society,  as  defined  by  the  statute, 
it  has  no  right  to  do  even  the  limited  kind  of 
life  insurance  that  the  statute  authorizes;  but 
the  fact  that  it  does  entirely  fill  that  definition 
does  not  authorize  it  to  go  beyond  the  limit  pre- 
scribed by  the  statute.  If  the  relator,  while 
issuing  only  such  life  insurance  polidea  as  the 
statute  authorizes  and  holding  a  license  from 
the  insnrimce  department,  should  be  called  into 
court  to  answer  by  what  authority  it  is  Sssning 
such  policies,  It  would  be  sufficient  to  say:  We 
are  a  fraternal  society,  with  our  lodge  system, 
our  ritual,  our  representative  form  of  govern- 
ment and  we  are  not  doing  this  for  profit  Bnt 
if  it  is  issuing  policies  of  a  eharaeter  -not  am- 
thorized  ly  the  statute,  then  its  fraternal  ehar' 
aoter,  its  lodge  system,  its  ritvol,  its  form  of 
gov«mment^  and  its  no-profit  plafL  teoitM  be  me 
attsKer  or  justification  of  its  conduct." 

In  Toomey  v.  Supreme  Lodge,  147  Ma  129. 
48  S.  W.  936,  it  was  held  that  the  defense  of 
suicide  was  unavailing  because,  although  the 
defendant  was  a  fraternal  beneficiary  society, 
yet  the  policy  sued  <m  was  an  old-line  policy 
of  life  insurance,  and  therefore  subject  to 
the  general  statute,  and  the  defendant  was 
liable  as  an  old-line  company  would  be 
In  Aloe  V.  FideUty  M.  Life  Ass'n,  l&i  Mo. 
675,  65  S.  W.  993,  it  was  held  that,  although 
the  defendant  was  chartered  to  do  bnsLDe^< 
only  on  the  assessment  plan,  yet  the  poUcy 
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It  bad  Issued  In  tliat  case  was  not  on  tbat 
plan,  but  an  old-Une  policy,  and  therefore 
the  defendant  was  held  liable  as  an  old-line 
company.  Other  cases  to  the  same  effect 
are  referred  to  In  the  opinions  In  those  cases. 
We  have  underscored  some  pointed  language 
of  the  distinguished  Judge  writing  tbat  opln- 
i<m.  In  that  case  the  relator  was  clearly  a 
fraternal  benefldary  association,  and  was 
chartered  as  such,  but  It  was  seeking  license 
to  do  business,  not  authorized  by  our  law 
pertaining  to  fraternal  beneficiary  associa- 
tions. This  emphasizes  the  fact  that  the 
character  of  the  business  done,  and  the  policy 
issued,  Is  not  measured  by  the  character  of 
the  organization,  but  by  the  law  which  pre- 
scribes the  character  of  the  policy  which  can 
be  Issued  under  that  law.  If  the  policy  is- 
sued is  not  one  authorized  b'y  the  law,  the 
association  issuing  It  cannot  avail  itself  of 
the  exemption  given  in  the  law.  This  is  rea- 
sonable, because  an  exemption  is  in  the  na- 
ture of  a  privilege  granted,  and  such  privi- 
lege ought  not  to  be  granted  unless  the  asso- 
ciation in  all  Its  doings  comes  in  fairly  and 
squarely  under  the  law  giving  the  exempt 
tlon  or  privilege.  Such  seems  to  be  the  view 
taken  by  the  majority  opinion  of  the  St  Louis 
Court  of  Appeals,  and  also  by  the  Kansas 
City  Oourt  of  Appeals  in  some  three  cases, 
dted  in  that  opinion.  If  such  foreign  fra- 
ternal beneficiary  society  is  duly  licensed 
In  this  state,  it  can  Issue  certificates  or  poli- 
cies, as  authorized  by  our  laws,  and  as  to 
such  can  claim  the  benefits  of  the  exemption, 
but  if  it  issues  a  policy  not  authorized  by 
our  law,  it  has  no  right  to  claim  the  exemp- 
tion. For  a  fuller  discussion  I  leave  this 
question  to  the  majority  c^inion  of  the  St 
Louis  Court  of  Appeals  in  this'  case,  and  to 
the  following  cases  by  the  Ejmsas  City  Court 
of  Appeals:  Herzberg  v.  Modem  Brother- 
hood of  America,  110  Mo.  App.  328,  85  S.  W. 
986;  Wilson  v.  Benevolent  Association,  125 
Mo.  App.  597,  103  S.  W.  109;  Kroge  t.  Mod- 
em Brotherhood  of  America,  126  Mo.  App. 
693,  105  S.  W.  685 ;  Dennis  v.  Modem  Broth- 
erhood of  America,  119  Mo.  App.  loc.  dt  214, 
95  S.  W.  967, 

[2]  II.  In  the  dissenting  opinion  It  is  learn- 
edly argued  that  the  constmctlon  of  the 
words  "legal  representatives"  as  given  by  the 
majority  opinion  contravenes  certain  rulings 
of  this  court.  We  do  not  think  so.  We  are 
dted  to  Loos,  Quardlan,  v.  Life  Inssurance 
Co.,  41  Mo.  638,  and  Ewing  v.  Shannahan, 
118  Mo.  194,  20  S.  W.  1065,  and  some  cases 
f]x>m  our  Courts  of  Appeals.  The  meaning 
of  words  must  be  gathered  from  the  context 
Generally  speaking,  "legal  representatives" 
do  not  mean  "heirs,"  but  In  some  cases,  ow- 
ing to  the  peculiar  manner  in  which  the 
words  have  been  used,  they  have  been  con- 
strued to  mean  "heirs."  But  let  us  get  the 
situation  here.    It  Is  clear  tbat  this  def end- 


its  charter  powers.  Its  charter  powers  must 
be  sought  from  the  Iowa  fraternal  benefld' 
ary  association  act.  As  to  benefldarles,  that 
law  reads: 

"No  fraternal  association  created  or  organised 
under  the  provisions  of  this  act  shall  issue  any 
certificate  of  membersiiip  to  any  person  under 
the  ag'e  of  15  years,  nor  over  the  age  of  sixty- 
five  years,  nor  i»nlc*«  the  beneficiary  under  said 
certificato  shall  he  huebani,  wife,  relative,  legal 
repretentative,  heir  or  Ugatee  of  luoh  member." 

Note  the  language  of  this  law.  It  not 
only  uses  the  term  "legal  representative," 
but  also  the  term  "heir."  In  the  connection 
in  which  the  term  "legal  representative"  is 
here  used,  it  cannot  be  said  to  mean  "heir" 
without  convicting  the  Legislature  of  pure 
ignorance.  The  Legislature  was  determin- 
ing who  should  be  made  beneficiaries  com- 
ing under  the  law,  and  it  proceeded  to  name 
the  different  classes.  In  so  doing  the  Legis- 
lature made  "legal  representative"  one  class 
of  beneficiaries  and  "heirs"  another  class. 
These  two  are,  and  were  Intended  to  be.  Just 
as  distinct  as  the  classes  of  "husband," 
"wife,"  "relative,"  or  "legatee."  Under  thUi 
statute  the  term  "legal  representative"  can- 
not be  construed  to  mean  "heir."  It  can  only 
be  construed  as  the  majority  opinion  con- 
strued it.  When  Leek  applied  for  the  certifi- 
cate he  named  "legal  representative"  as  the 
benefldary.  The  certificate  was  so  issued; 
and,  when  we  consider  the  Iowa  law  under 
which  defendant  was  chartered,  it  is  clear 
that  the  parties  understood  "legal  representa- 
tive" in  the  sense  of  personal  representatives 
and  not  in  the  sense  of  heirs.  On  this  state 
of  facts,  this  court  has  never  adjudged  "legal 
representatives"  to  mean  "heirs,"  nor  have 
we  so  done  under  any  similar  state  of  facts. 
That  this  policy  was  issued  with  the  Iowa 
law  in  view  there  is  no  question.  That  the 
Legislature  of  that  state  never  used  the  term 
'legal  representative"  in  the  sense  of  "heirs" 
Is  apparent  because  of  the  use  of  both  terms. 
The  fact  that  under  our  law  a  "legal  repre- 
sentative" cannot  be  made  a  benefidary  does 
not  change  the  situation.  It  Is  dear  tbat  the 
parties  Intended  the  amount  of  the  policy  to 
go  to  the  estatfe  By  the  Judgment  of  the 
drcuit  court,  it  so  went. 

Let  that  Judgment  be  affirmed.  It  is  so 
ordered.  All  concur,  except  WOODSON,  J., 
absent 


STKOTHER  v.  MISSOURI,  K.  ft  T.  R.  CO. 

(No.  17917.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

July  6,  1916.) 

Apfeai,  aro  Brbob  $=30— Wbit  of  Ebbob  to 

SusTENSiON  OP  Motion  fob  Nbw  TbiaIt— 

Statutes. 

Under  Rev.  St  1909,  §  2038,  giving  the  right 

to  appeal  from  an  order  granting  a  new  trial, 

and  in  other  cases,  and  section  2054,  providing 

for  a  writ  of  error  only  on  a  final  judgment,  the 

propriety  of  the  trial_  court's  action  in  sustaining* 
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writ  of  error,  as  sadi  an  order  is  not  a  final 
jadgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent.  Di«.  H  8-21;   Dec.  Di«.  «=»5.] 

Error  to  Clrcalt  Court,  Jaduon  CSoonty; 
Wm.  O.  Thomas,  Judge. 

Action  b7  Homer  S.  Martin  against  the 
Missouri,  Kansas  &  Texas  Railroad  Compa- 
ny. To  review  an  order  sustaining  defend- 
ant's motion  for  new  trial,  Sam  B.  Strother, 
administrator  of  plalntUTs  estate,  in  whose 
name  the  cause  was  rerived  after  plaintiff's 
death,  brings  error.    Writ  of  error  quaslied. 

Homer  S.  Martin  recovered  Judgment 
against  the  defendant  in  error  for  914,000  as 
damages  for  personal  injuries.  A  motion  for 
a  new  trial  on  the  part  of  the  defendant  was 
sustained.  From  the  order  sustaining  that 
motion  the  plaintiff  came  to  this  court  on  a 
writ  of  error.  Since  the  writ  issued  the 
plaintiff  died,  and  the  cause  has  been  reviv- 
ed In  the  name  of  Ills  administrator. 

Yates  A  Mastln  and  Geo.  B.  Strotber,  all 
of  Kansas  City,  for  plaintiff  In  error. 

ROY,  O.  Defendant  In  error  makes  the 
point  that  the  propriety  of  the  trial  court's 
action  in  sustaining  a'  motion  for  a  new  trial 
caimot  t>e  listed  under  a  writ  of  error.  We 
think  the  point  well  taken.  Section  2054  of 
our  Revised  Statutes  provides  for  a  writ  of 
error  only  on  a  final  Judgment  Section  203S 
gives  the  right  to  appeal  from  an  order 
granting  a  new  trial  from  an  interlocutory 
Judgment  In  an  action  of  partition  and  in 
other  cases  there  mentioned.  Those  sections 
were  construed  in  Kroeger  v.  Dash,  82  Mo. 
App.  332,  in  a  short  but  sound  opinion,  hold- 
ing that  a  writ  of  error  cannot  be  brought 
on  an  order  granting  a  new  trial,  for  the  rea- 
son Uiat  such  order  is  not  a  final  judgment. 
That  opinion  was  cited  with  approval  by  this 
court  in  Padgett  y.  Smith,  203  Mo.  122,  103 
S.  W.  942. 

The  writ  of  error  issued  herein  ia  quashed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  Is  adopted  as  the  (pinion  of  the 
court.   All  concur. 


LESLIE  V.  CARTER.    (No.  1796a) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

July  6,  191«.) 

1.  CouBTs  «s>231(51)— Sufbulmb  Conar— Ju- 

BISDICTIONAI,  AUOUNT. 

The  amount  sued  for  fixes  the  jurisdiction  of 
the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  I  659 ;   Dec.  Dig.  <8=»2.31(51).] 

2.  Costs  ®=>172— Expenses  of  LirioATion- 
Attobwet's  Fees. 

In  Missouri,  taxable  costs  nre  fixed  by  stat- 
ute, and  do  not  embrace  expenses  of  litigation, 
'including  attorney's  fees. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  SS  665-687;  Dec.  Dig.  «=»172.] 


S.  Costs  «ss3282— RBooTxinr  or  Bxpbnsbs  or 
LmoATion— Ihdxpendert  Action. 
An  independent  action  will  not  lie  to  re- 
cover the  expenses  of  litigation,  including  attor- 
ney's fees,  incurred  by  plaintiff  in  a  former 
proGecding  against  defendant  to  set  aside  a  deed 
for  fraud  and  for  an  aijcounting,  whether 
the  action  was  ex  contractu  or  ex  delicto  being 
immateriaL 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §1  4.  1077-1081;   Dec.  Dig.  «=>282.] 

4.  Judgment  «=»590(1)— Res    Adjudicata.— 
Rkcovebt  or  Expenses  of  Litiqation. 

Wliere  plaintifE,  in  suit  to  set  aside  a  deed 
for  fraud,  etc.,  neglected  to  claim  the  expenses 
of  the  litigation,  including  attorney's  fees,  tho 
rule  of  res  adjudicata  applies  to  bar  an  inde- 
pendent action  to  recover  such  expenses  of  lit- 
igation, the  claim,  if  recoverable,  belonging^  to 
atid  arising  out  of  the  original  cause  of  action. 
[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  SS  1063,  1064,  1102 ;  Dec.  Dig.  «=» 
600(1).] 

5.  Judgment  «=9!592— SpuTTrNo  C1.AIK. 

An  entire  claim,  arising  either  upon  ecm- 
tract  or  in  tort  cannot  be  divided  up  and  made 
the  subject  of  several  suits. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  |  1107 ;  Dec.  Dig.  <S=>502.] 

6.  JUDOMENT  ®=3592— SPLrrriNO  Cladi. 

It  ia  not  ground  for  a  second  action  on  the 
same  claim  upon  a  contract  or  arising  in  tort 
that  tlie  plaintiff,  in  the  first  action,  was  not 
able  to  prove  all  the  items  of  his  demand,  or 
that  all  damages  were  not  then  suffered,  since 
he  was  bound  to  prove,  not  only  actual,  but  pro- 
spective, damages. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  U07 ;   Dec.  Dig.  •3=9592.] 

Appeal  from  Circuit  Court,  Jasper  County; 
J.  D.  Perkins,  Judge. 

Action  by  Mary  E.  Leslie  against  8.  B. 
Carter.  From  a  Judgment  sustaining  demur- 
rer to  the  petition,  plalntlfl  appeals.  Judg- 
ment affirmed. 

Thomas  Hackney,  of  E^ansaa  City,  and  A. 
li.  TbcMuas,  of  Carthage,  for  appellant  Gray 
&  Gray,  of  Carthage,  for  respondent 


WALKER,  J.  This  is  an  action  to  re- 
cover the  expenses  of  litigation,  including 
attorneys'  fees,  alleged  to  have  been  incurred 
by  the  plaintiff  In  a  former  proceeding 
against  the  defendant  to  set  aside  a  deed  for 
fraud,  and  for  an  accounting.  In  the  latter 
action,  brought  as  was  the  one  at  bar,  la  the 
circuit  court  of  Jasper  county,  plaintiff  had 
Judgment,  and  upon  an  appeal  to  this  conrt 
the  same  was  affirmed  except  as  to  a  cor- 
rection in  the  allowance  of  Interest  240  Mo. 
552,  144  S.  W.  797. 

[1]  Defendant  demurred  to  the  petition 
filed  in  the  suit  at  bar,  and  from  the  Judg^ 
ment  sustaining  this  demurrer  plaintiff  ap- 
peals. The  amount  sued  for  fixes  the  Juris- 
diction of  this  court. 

The  grounds  on  which  the  sufBcioicy  of 
the  petition  was  challenged  were:  (1)  That 
the  damages  sued  for,  to  wtt,  the  exxienses 
in  preparing  for  trial  and  attorney's  fees, 
were  not  recoverable  In   an   action  of  this 
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nature;  and  &)  if  recoverable  tbey  should 
have  been  Included  In  the  original  suit 

[2,  >]  I.  The  weight-  of  authority  here  and 
elsewhere  is  against  the  right  of  recovery  In 
actions  of  this  character.  Here  taxable  costs 
are  fixed  by  statnte  and  do  not  embrace  ex- 
penses of  litigation,  including  attorney's  fees. 
The  exceptions  to  this  rule  created  by  stat- 
ute or  established  by  the  usage  of  the  pourts 
and  familiar  to  every  lawyer  are  fully  stated 
by  Lamm,  J.,  in  jrofanson  v.  United  Railways, 
24T  Mo.  loe.  dt  348,  152  B.  W.  362,  374,  and 
need  not  be  set  out  here  or  further  adverted 
to,  except  to  say  that  expenses  of  the  char- 
acter here  sued  for  are  not  Included  therein. 
Color  for  the  claim  here  made  Is  sought  In 
the  ruling  of  this  court  in  State  v.  Tlttmann, 
134  Mo.  loc.  dt  170,  35  S.  W.  679,  an  action 
to  recover  damages  for  the  breach  of  a  cura- 
tor's bond.  In  which  it  was  held,  more  by  im- 
plication than  a  direct  ruling,  that  "counsel 
fees  and  other  expenses  of  prior  litigation 
were  recoverable  as  damages."  Subsequent- 
ly this  court.  In  Albers  v.  Merchants'  BS- 
Gbange,  138  Mo.  140,  39  S.  W.  473,  thus  dls- 
tlnguisbed  the  Tlttmann  Case: 

"The  obligation  to  pay  the  attorney's  fee  in 
the  case  did  not  arise  out  of  the  fact  that  the 
ward  was  successful  in  his  suit  against  his 
curator,  but  the  liability  was  determined  by  the 
terms  of  the  curator's  bond,  which,  it  was  prop- 
erly heid,  stood  good  as  an  indemnity  against 
all  the  natural  and  proximate  consequences  of 
a  breach  of  duty  which  the  curator  owed  the 
ward." 

In  the  Albeis  Case  the  plalntUt  was  at- 
tempting to  recover  attorneys'  fees  alleged 
to  have  l>een  paid  by  him  in  resisting  the 
effort  of  the  Merchants'  Exchange  to  remove 
him  therefrom  as  a  member.  The  conclusion 
of  the  court  in  that  case  was  that  costs  of 
the  character  there  sued  for  could  not  be 
classified  as  damages,  and  were  therefore 
not  recoverable.  The  court  In  so  ruUng  de- 
clares that: 

"The  law  of  this  state,  in  denying  a  partj- 
the  right  to  recover  from  his  adversary  the  ex- 
penses of  Htigation  other  than  statutory  tax- 
able costs,  is  in  harmony  with  the  laws  of  our 
■Ister  states." 

In  the  dlscns.?ion  of  this  case  Judge  Gantt, 
speaking  for  the  court,  says  arguendo: 

"Did  the  circnit  court  err  in  holding  that  the 
plaintiff  was  not  entitled  to  recover  back  this 
fee  because  there  was  no  evidence  tliat  the  direc- 
tors were  actuated  by  maUce  in  suspending 
plaintiff  from  membersUp,  and  that  in  the  ab- 
sence of  malice  the  attorney's  fees  could  not 
form  an  element  of  his  damages?" 

This  langruage,  as  was  said  in  Winstead  t. 
Hnlme,  32  Kan.  568,  4  Pac.  994,  might  seem 
to  imply  that  if  it  had  been  shown  that  malice 
or  oppression  had  mingled  in  the  controversy, 
then  such  costs  as  are  under  consideration 
might  be  recovered.  It  Is  evident,  however, 
from  the  entire  opinion  that  what  the  court 
meant  was  that  if  the  evidence  disclosed  that 
tbe  original  action  was  prompted  by  malice 
or  oppression,  punitive  damages  might  l>e 
recovered,  and  that  the  amount  shown  to 
bave  been  expended  by  the  prevailing  party 


in  the  lltlgatiim  could  be  taken  into  ocmsld- 
eratlon  In  fixing  the  whole  amount  of  the 
Judgment.  The  court's  language  sustains 
our  conclusion.  We  liave  reference  to  its 
declaration  "that  in  the  absence  of  malice 
attorney's  fees  wUl  not  form  an  element  of 
plaintiff's  damages."  Why  an  element  if  it 
constitutes  the  Imsis  of  tbe  plaintUTs  right 
of  action?  But  it  does  not,  and,  being  only 
an  element  thereof,  it  may  simply  be  taken 
into  account  In  the  presence  of  malice,  in 
determining  the  total  amount  of  plaintlfl's 
damages  in  the  event  of  his  recovery.  Con- 
strued otherwise,  the  conclusion  reached  in 
the  Alt)ers  Case  would  not  be  consonant,  as 
the  court  declares  it  to  be,  with  the  strong 
current  of  authority  elsewhere. 

The  rule  announced  in  the  Albers  Case  has 
been  afiSrmed  In  principle  in  IHckel  v.  Picfcel, 
243  Ma  loc.  dt.  665,  147  S.  W.  1059,  the 
court  holding  that  a  fee  would  not  be  allowed 
to  plaintiff's  attorney  as  a  part  of  tbe  decree 
in  a  suit  to  s^t  aside  a  fraudulent  transfer 
of  corporate  stock.  And  in  Johnson  v.  Unit- 
ed Railways,  247  Mo.  loc  dt.  348,  162  S.  W. 
362,  374,  Involving  the  iiablllty  of  a  corpora' 
tlon  for  rights  of  action  existing  against  an- 
other corporation  which  had  transferred  its 
franchise  and  assets  to  the  former,  the  court 
held  that  a  claim  for  attorney's  fees  for  prose- 
cuting to  final  Judgments  this  class  of  claims 
against  the  transferee  company  would  not 
be  allowed,  the  application  therefor  being 
held  to  be  without  any  authority. 

Courts  of  last  resort  in  many  other  Juris- 
dictions are  not  less  emphatic  in  declaring 
the  existence  of  the  rule.  In  fact  many  of 
them,  not  only  hold  that  expenses  of  litiga- 
tion, Indudlng  attorney's  fees  will  not  be 
recognized  as  forming  the  bases  of  independ- 
ent actions,  but  that  they  will  not  be  allow- 
ed in  the  prindpal  suit  as  an  element  of 
damages  even  where  punitive  or  exemplary 
damages  are  allowable.  Nor  is  it  material 
as  to  the  character  of  the  action  whether  it 
be  ex  contractu  or  ex  delicto,  the  applica- 
tion of  the  rule  is  the  same,  and  nothing  ex- 
cept costs  ordinarily  taxable  can  be  allowed 
or  recovered.  Day  v,  Woodworth,  54  U.  S. 
(13  How.)  303,  14  L.  Ed.  181;  Railroad  Co.  v. 
Citizens'  Traction  Power  Co.,  16  N.  M.  163, 
113  Pac.  813;  Earl  v.  Tupper,  45  .Vt  275; 
Fairbanks  v.  Witter,  18  Wis.  801,  86  Am. 
Dec.  765;  Winkler  v.  Roeder,  23  Neb.  706, 
37  N.  W.  607,  8  Am.  St  Rep.  155;  Bull  v, 
Keenan,  100  Iowa,  144,  69  N.  W.  433;  Lauda 
V.  Obert,  45  Tex.  539;  Evans  v.  Ins.  Co.,  87 
Kan.  641,  125  Pac.  86,  41  L.  R.  A.  (N.  S.) 
1130. 

[4]  IL  Moreover,  If  tbe  damages  here  sued 
for  were  recoverable,  a  claim  therefor  should 
have  been  induded  in  the  prindpal  suit.  Tiie 
splitting  up  of  causes  of  actions  tends  to 
unnecessarily  burden  the  court  and  Increas- 
es the  cost  of  litigation.  If,  therefore,  plain' 
tiff's  right  of  action  be  conceded,  there  waf 
nothing  In  the  nature  of  her  daim  not  rea' 
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sonably  ascertainable  at  the  time  of  the  trtal  i 
of  the  principal  suit,  and  under  proper  plead- 
ings the  entire  matter  could  have  been  de- 
termined.   As  we  said  in  St.  Louis  t.  United 
Hallways,  263  Mo.  387,  174  S.  W.  78: 

"The  doctrine  as  now  recognized  directly  for- 
bids the  retrial  of  an  issue,  and  necessarily  in- 
volves the  bar  of  a  suit  brought  on  a  cause  of 
action  which  should  have  formed  the  basis  of  a 
prior  suit  and  been  tried  therein.  And  this  bar 
18  held  to  apply  even  where  the  subsequent  suit 
is  for  a  daim  or  relief  arising  out  of  the  same 
cause  of  action,  and  not  asked  for  in  the  former 
suit" 

Plaintiff's  Claim  as  asserted  here,  If  re- 
coverable, belonged  to  and  arose  out  of  her 
original  cause  of  action,  and  by  a  reasonable 
exercise  of  hen  rights  It  could  have  been 
made  a  part  of  same.  This  not  having  been 
done,  the  rule  of  res  adjudicata  will  apply 
with  as  much  force  as  if  the  matters  now 
sought  to  be  adjudicated  had  been  put  lu 
issue.  Summet  v.  R.  &  B.  Co.,  208  Mo.  loc. 
dt  611,  106  S.  W.  61i ;  Coolc  v.  Globe  Prtg. 
Co..  227  Mo.  loa  dt.  524,  127  S.  W.  332. 

In  Van  Home  v.  Treadwell,  164  Cal.  620, 
130  Pac.  5,  the  plaintiff  bad  instituted  a 
former  suit  to  recover  pledged  stock  claimed 
to  have  been  fraudulently  appropriated  by 
the  defendant,  and  obtained  a  decree.  He 
afterwards  Instituted  a  separate  suit  for  ex- 
penses and  attorney's  fees  incurred  in  the 
former  proceeding.  The  Supreme  Court  of 
California  denied  him  the  right  to  maintain 
the  second  suit  on  the  ground  that  it  was 
res  adJudlcata,  holding  that  the  plaintiff 
could  not  split  his  demand  for  relief  so  as 
to  entitle  him  to  recover  a  part  of  same  In 
one  action  and  the  remainder  In  another ; 
that  the  demand  for  the  repayment  of  the 
expenses  of  the  suit,  including  attorney's 
fees,  If  a  proper  element  of  damages  at  all, 
was  such  as  flowed  from  the  single  wrong- 
ful act  of  withholding  the  delivery  of  the 
stock. 

[S,  6]  In  Abbott  v.  76  Land  ft  Water  Co.,. 
161  Cal.  42,  118  Pac.  425,  It  was  sought  to 
recover  damages  plaintiff  claimed  to  have 
sustained  by  reason  of  a  former  suit.  The 
court  denied  the  plaintiff  the  right  to  main- 
tain the  second  suit,  saying.  In  effect,  that 
under  elementary  principles  he  was  bound  to 
obtain  all  his  reftief  In  one  action,  and  could 
not  recover  part  in  one  and  part  In  another. 
Resorting,  as  he  did,  to  an  action  In  equity, 
the  court  had  power  to  give  him  all  the  re- 
lief he  was  entitled  to,  and  his  subsequent 
action  on  the  same  contract  was  therefore 
barred.  This  is  the  necessary  result  of  the 
application  of  the  well-settled  prlndple  that 
an  entire  claim,  arising  either  upon  contrad 
or  In  tort,  cannot  be  divided  up  and  made 
the  subjed  of  several  suits.  In  such  a  case 
It  is  not  ground  for  a  second  action  that  the 
party  may  not  be  able  to  actually  prove  in 
the  first  case  all  the  items  of  the  demand, 
or  that  all  of  the  damages  may  not  then 
hare  been  aetoally  suffered.    He  la  bound 


to  prove  In  the  first  aetlDu,  not  only  audi 
damage  as  has  been  actually  suffered,  but 
also  such  prospective  damages  by  reason  of 
the  breach  as  he  may  be  legally  entitled  to; 
for  the  Judgment  he  recovers  will  be  a  oon- 
clusire  adjudication  as  to  the  total  damages 
on  account  of  the  breach.  A  like  doctrine  is 
announced  In  Bracken  v.  Trust  Co.,  167  N. 
Y.  Siq,  60  N.  B.  772,  82  Am.  St  Bep.  731. 
Head  V.  Meloney,  lU  Pa.  99,  2  AtL  195, 
Marvin  v.  Prentice,  94  N.  T.  295.  and  LoreU 
V.  House  of  Good  Sbeph^d,  14  Waali.  211. 44 
Pac.  253. 

Except  to  show  that  the  doctrine  of  res 
adjudicata  Is  everywhere  uniformly  applied, 
the  dtatlon  of  authorities  from  other  jnils- 
dlctions  would  have  been  unnecessary  be- 
catlse  Its  application  here  has  been  settled  be- 
yond question,  if  not  before,  certainly  in  the 
cases  of  Spratt  v.  Barly,  199  Mo.  491.  97  S. 
W.  925;  Summet  v.  R.  &  B.  Ca,  and  St 
Louis  -T.  United  Railways  Co^  supra;  in 
each  of  which  it  is  emphatically  held  tliat  all 
of  the  issues  which  might  have  been  raised 
and  determined  tn  a  given  case,  but  were  not 
are  as  completely  barred  as  if  they  had  been 
adjudicated  and  induded  in  the  verdict 

Plaintiff's  petition  showed  on  its  face  that 
she  was  not  entitled  to  recover.  The  de- 
murrer was  therefore  properly  sustained, 
which  results  in  an  affirmance  of  the  judg- 
ment   It  is  so  ordered.    All  concur. 


MEMORANDUM  DECISIONS 


FOSTEB  T.  SATMAN.  (No.  19,356.)  (Su- 
preme Court  of  Missonri,  In  Banc.  July  3. 
1916.  Rehearing  Denied  July  18,  1916.)  Ap- 
peal from  St.  Louis  Circuit  Court;  James  £. 
Witbrow,  Judge.  Action  by  William  H.  Foster, 
administrator  of  the  estate  of  Bertram  J.  Bua- 
siere,  deceased,  against  T.  M.  Sayman.  Jadg- 
meat  for  defendant  dismiiming  the  action,  was 
affirmed  by  the  Court  of  Appeals  (181  S.  W. 
1186)  and  plaintiff  appeals.  Affirmed.  (3harlea 
A.  Houts  and  Franic  A.  Habig,  both  of  St  Lon- 
is,  for  appellant  Matt  G.  Reynolds,  Thos.  B. 
Harlan,  and  George  B.  Mix,  all  of  St  Louis,  for 
respondent. 

BLAIR,  J.  This  cause  was  transferred  her« 
by  the  St.  Louis  Court  of  Appeals  becaaae  one 
of  the  judges  deemed  the  decision  of  the  majori- 
ty in  that  court  contrary  to  the  dedslon  of  this 
court  in  Foster,  Adm'r,  v.  Sayman,  267  Mo.  303, 
165  S.  W.  796.  After  an  examination  of  the 
majority  and  dissenting  opinions  in  the  case 
(Foster  v.  Sayman,  181  S.  W.  1188  et  scq.),  we 
condude  there  is  no  conflict  with  the  decisinn 
mentioned,  and  that  the  majority  opinion  of  the 
St.  Louis  0>art  of  Appeals  is  the  law  of  the 
case.  In  that  opinion  the  authorities  are  cited 
and  discussed,  and,  we  think,  correctly  applied 
to  the  facts  in  the  record.  It  is  nnnecessary  to 
do  more  than  refer  to  that  opinion.  For  the  rea- 
sons given  in  it  the  judgment  is  affirmed. 

GRAVES,  WALKER,  and  RKVELLE,  JJ- 
concur.  FARIS,  J.,  dissents.  BOND,  Il.^not 
sitting.    WOODSON,  O.  J.,  absent.         '       ~ 
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BASHAM  T.  STATE.  (No.  4141.)  (Court  of 
Criminal  Appeals  of  Texas.  June  23.  1916.) 
Appeal  from  Tarrant  County  (3onrt;  Jesse  M. 
Brown,  Judge.  'Will  Basbam  was  convicted  of 
aggravated  assault,  and  he  appeals.  Affirmed. 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDBRGAST,  P.  J.  This  is  an  appeal 
from  a  conviction  for  aggravated  assault,  but 
without  a  statement  of  facts  or  bills  of  excep- 
tion. In  the  ab8(>nce  of  these,  there  is  nothing 
we  can  review.    The  judgment  is  affirmed. 


COLEMAN  v.  STATE.  (No.  4120.)  (Court 
of  Criminal  Appeals  of  Texas.  June  14,  1916.) 
Appeal  from  Bex.M  County  Court;  Nelson  Ly- 
tic, Judge.  W.  P.  Coleman,  Sr.,  was  convicted 
of  negligent  homicide,  and  appeals.  Affirmed. 
C.  C.  McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
negligent  homicide,  and  his  punishment  assessed 
at  a  fine  of  $200.  The  record  contains  no  bill  of 
exceptions,  and  no  statement  of  facts;  conse- 
quently there  is  no  question  presented  we  can 
review,  the  information  charging  nn  offense  un- 
der the  law.    The  judgment  is  affirmed. 


RAMOS  V.  STATE.  (No.  4159.)  (Court  of 
Criminal  Appeals  of  Texas.  June  23.  1016.) 
Appeal  from  District  Court,  Galveston  County ; 
Robt.  G.  Street,  Judge.  J.  Ramos  was  convict- 
ed of  murder,  and  he  appeals.  Affirmed.  O.  O. 
McDonald,  Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
mnrder.^and  his  punishment  assessed  at  impris- 
onment in  the  penitentiary  for  life.  The  record 
contains  no  bill  of  exceptions,  and  no  statement 
of  tacts  accompanies  the  record.  No  complaint 
is  made  tp  the  charge  of  the  court,  and  no  spe- 
cial charges  requested.  The  indictment  proper- 
ly charges  the  offense,  and  under  such  circum- 
stances there  is  no  question  presented  we  can 
review.    The  judgment  is  affirmed. 


WORSHAM  v.  STATE.  (No.  414B.)  (Court 
of  Criminal  Appeals  of  Texas.  June  23,  1916.) 
Appeal  from  District  Court,  Collin  County ;  M. 
H.  Gamett,  Judge.  Waddell  Worsham  was  con- 
victed of  pursuing  the  occupation  of  selling  in- 
toxicating liquors  in  local  option  territory,  and 
he  appeals.  Affirmed.  C.  0.  McDonald,  Asst. 
Atty.  Gen.,'  for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted,  of 
pursuing  the  occupation  of  selling  intoxicating 
liquors  in  local  option  territory ;  his  punish- 
ment being  assessed  at  three  years'  confinement 
in  the  penitentiary.  The  record  is  before  us 
without  a  statement  of  facts  or  bill  of  excep- 
tions. In  this  attitude  there  is  nothing  present- 
ed to  this  court  requiring  revision.  Therefore 
the  judgment  will  he  affirmed. 


BULIiARD  et  al.  v.  LANIUS  PRESSED 
BRICK  CO.  et  aL  (No.  7579.)  (Court  of  Civil 
Appeals  of  Texas.  Ft  Worth.  April  15,  1916. 
Rehearing  Denied  June  17.  1016.)  Appeal  from 
District  Court,  Taylor  County:  Thomas  L. 
Blanton,  Judge.  Action  by  the  Lanius  Pressed 
Brick  Company  against  George  P.  Bullard  and 
others.  From  a  judgment  for  plaintiff,  certain 
defendants  appeal.  Reversed  and  rendered  as  to 
appellants  only.  J.  L.  Gammon  and  G.  C. 
Groce,  both  of  Waxahachie,  for  appellants.  Ben 
L.  Cox  and  A.  H.  Kirby,  both  of  Abilene,  for 
appellee. 

DUNKLIN,  J.  The  Lanius  Pressed  Brick 
Con;«iany  furnished  the  brick  used  in  the  con- 
struction of  a  house  of  worship  for  the  First 
Baptist  Church  of  Abilene.  E.  S.  Boze  was  the 
contractor  who  erected  the  building,  and  the 
brick  were  furnished  to  him  as'such  contractor. 
Boze  executed  a  bond,  with  sureties  thereon,  to 
the  trustees  of  the  cliurch,  and  to  all  persons 
who  might  become  entitled  to  liens  upon  the 
t>uilding,  to  insure  the  completion  of  the  work  in 
accordance  with  the  terms  of  the  contract,  and 
also  to  insure  the  payment  by  the  contractor  of 
all  indebtedness  that  might  be  incurred  by  him 
in  the  construction  of  the  bnildin?.  The  present 
suit  was  instituted  by  the  Brick  Company 
against  the  contractor,  the  trustees  of  the 
church,  and  the  sureties  on  the  bond,  to  recover  a 
balance  due  for  brick  so  furnished,  and  to  estab- 
lish and  foreclose  a  furnisher's  lien  on  the  build- 
ing. From  a  judgment  granting  plaintiff  the  re- 
lief so  prayed  for,  certain  of  the  sureties  on  the 
t>ond  alone  have  appealed.  The  case  is  a  com- 
panion to  the  case  of  Bullard  v.  Norton,  decid- 
ed by  our  Supreme  Court,  whose  opinion  appears 
in  182  S.  W.  668,  and  the  facts  of  the  two  cases 
are  the  same,  except  that  in  the  case  last  men- 
tioned the  plaintiff's  claim  was  that  of  a  sub- 
contractor, instead  of  that  of  a  furnisher  of  ma- 
terial. Upon  the  authority  of  that  decision  the 
judgment  rendered  by  the  trial  court  in  the 
present  suit  against  appellants  is  reversed,  and 
judgment  is  here  rendered  in  favor  of  those  ap- 
pellants. In  all  other  respects  the  judgment  is 
undisturbed. 


ARKANSAS  VALLEY  TRUST  CO.  v.  COR- 
BIN  et  al.  (Kansas  City  Court  of  Appeals. 
Missouri.  May  3,  1015.)  Action  by  the  Aritan- 
sas  Valley  Trust  Company  against  W.  D.  Cor- 
bin  and  another.  Ju^ment  for  plaintiff,  and 
defendants  appeal.  Motion  for  affirmance  of 
judgment  denied  (192  Mo.  App.  153,  179  S.  W. 
484),  and  case  certified  to  the  Supreme  Court 
as  being  deemed  in  conflict  with  the  decision  of 
another  Court  of  Appeals. 

ELLISON,  P.  J.  The  court  deeming  the  de- 
cision herein  to  be  in  conflict  with  Hill  v.  Kel- 
ler, 167  Mo.  App.  710,  139  8.  W.  523,  decided 
by  the  Springfield  Court  of  Appeals  as  above 
stated  (see  192  Mo.  App.  156,  179  S.  W.  485), 
this  case  will  be  certified  to  the  Supreme  Court 
as  required  by  the  Constitution. 
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ABANDONMENT. 

S«e  Bzecators  and  Adminiatraton,  4=»30'. 
Homestead,  «=»  163-181^;  Hnsband  and 
Wife,  «=9302. 

ABATEMENT. 

See  Nuisance,  <S=>19;  Wills,  «=»812. 

ABSENCE. 

See  Criminal  Law,  4=9594. 

ABSENTEES. 

See  Elections,  «=325,  27. 

ABSTRACTS. 

See  Appeal  and  Error,  «e»685,  686,  639.  666. 

ACCEPTANCE. 

See  Assignments,  «=s>58;  Guaranty,  ^=>7;  In- 
surance. «=>136;  Sales,  4=»22. 

ACCIDENT  INSURANCE 

Se«  Insurance,  4=9465,  527. 

ACCOMMODATION  PAPER. 

See  Bills  and  Notes.  «=9^42.  256. 

ACCOMPLICES. 

See  Criminal  liaw,  ®=»507. 

ACCORD  AND  SATISFACTION. 

See  Compositions  with  Creditors:  Compromise 

and  Settlement ;  Novation ;  Release. 
^=>5  (Tex.Civ.App.)  The  compromise  of  an 
amount  due  a  road  contractor  is  sufficient  con- 
sideration to  support  an  accord  and  satisfaction. 
— Clopton  V.  CaWwell  County,  187  S.  W.  400. 
4=>I0(1)  (Tex.Civ.App.)  A  road  contractor's 
claim  for  work  done,  including  an  item  for  sup- 
ervision, is  unliquidated  where  the  supervisiue 
item  is  without  basis. — Clopton  y.  CaldweU 
County,  187  8.  W.  400. 

^=»ll(l)  (Tex.Cir.App.)  A  contractor's  accept- 
ance and  cashing,  under  protest,  of  a  road  war- 
rant, stated  to  foe  in  final  settlement  of  his 
claim,  operated  as  an  accord  and  satisfaction. — 
<:iopton  T.  Caldwell  County,  187  S.  W.  400. 
^S=p|7  (Tex.Civ.App.)  Where  the  insurer  offer- 
ed to  pay  f385  on  a  policy  loss  of  S5(X),  and  the 
insured  agreed  to  accept  it,  but  on  tender  of 
Huch  sum  refused  it,  there  was  at  most  aa  ac- 
cord without  satisfaction,  and  such  facts  were 
not  a  defense  to  the  suit  on  the  policy. — Cam- 
den Fire  Ins.  Ase'n  v.  Baird,  187  S.  W.  699. 

CFhe  general  rule  is  that  action  on  the  orig- 
inal claim  may  be  maintained  where  it  appears 
there  was  au  accord,  but  no  satisfaction,  unless 


the  agreement  to  execute  the  accord  was  ac- 
cepted in  lieu  of  performance. — Id. 
®=>26(1)  (Tex.CSv.App.)  Accord  and  satisfac- 
tion must  be  proved  as  any  other  agreement. — 
Myers  v.  Grantham,  187  S.  W.  532. 
«=»26(3)  (Tex.Clr.App.)  A  finding  that  a  road 
contractor  knew  that  certain  warrants  were 
given  him  in  full  payment  is  sustained,  where 
he  appeared  before  the  authorities  and  protested 
against  such  limitation  before  cashing  the  war- 
rants.—Clopton  v.  Caldwell  County,  187  S.  W. 
400. 

e=927  (Tex.Civ.Anp.)  Peremptory  instruction 
on  accord  and  satisfaction  is  properly  refused 
in  face  of  conflicting  evidence. — Myers  r.  Gran- 
tham, 187  S.  W.  5S2. 

ACCOUNT. 

See  Account,  Action  on;  Guardian  and  Ward, 
4=9l65;   Beference,  ®=>8. 

ACCOUNT,  ACTION  ON. 

See  Action,  4=958. 

4=96(1)  (Tex-CirApp.)  Action  on  implied 
agreement  to  pay  for  labor  performed  and  con- 
tract to  pay  commission  for  procuring  buyer 
for  land  is  not  on  open  account,  and  pleadings 
need  not  conform  to  statute  as  to  open  ac- 
counts.—Myers  V.  Grantham,  187  S.  W.  532. 
4=98  (Mo.App.)  In  an  action  on  running  ac- 
eoant,  the  indebtedness,  under  conflicting  evi- 
dence, held  a  question  fpr  the  jury.— ^Peper  Auto- 
mobile Co.  V.  St.  Louis  Union  Trust  Co.,  187  S. 
W.  100. 

4=9 1 2  (Tei.Civ.App.)  Account  for  merchandise 
sold  defendant,  not  itemized  as  contemplated  by 
the  statute,  is  not  such  an  account  as  when 
sworn  to  would  be  admissible  to  prove  itself, 
although  there  was  no  denial  under  oath  to  any 
item.— A.  Harris  &  Co.  t.  Qrinnell  Willis  ik 
Co.,  187  S.  W.  753. 

4=9 1 4  (Tex.CHvApp.)  In  a  loit  on  sworn  ac- 
count for  merchandise  sold,  the  burden  was  on 
plaintiff  to  mnke  out  his  case;  and  until  he  had 
done  so,  the  Court  of  Civil  Appeals  cannot  con- 
sider defendant's  attitude  as  to  its  defense,  if  it 
had  any.— A.  Harris  &  Co.  r.  Grinnell  Willis  & 
Co.,  187  S.  W.  753. 

ACQUIESCENCE. 

See  Principal  and  Agent,  4=»170. 

ACTION. 

See  Dismissal  and  Nonsuit. 

in.  joiNDCit,  spuTmro.  coirsou* 

.JOATION,  AMD  SEVERANCE. 

4=938(4)  (Mo.)  A  petition,  seeking  recovery  for 
injuries  to  a  pedestrian  at  a  crossing,  is  not 
bad  for  duplicity  in  alleging  several  grounds  of 
neRligence,  all  going  to  the  ultimate  fact  that 


For  case*  in  Dec.  Dig.  It  Am.  Dig.  Key  No.  Series  ft  Indexes  see  same  topic  and  KBY-NUMBBR 
187  S.W.-76  (1201) 


Try 


Google 


Aetlon 


18T  SOUTHWESTERN  EEPOBTEB 


1202 


plaintiff  was  injured  at  a  traveled  crossing  be- 
cause of  failure  to  watch  and  warn  him.— Mc- 
WUrt  V.  Chicago  &  A.  K.  Co.,  187  S.  W.  830. 
^=>53(1)  (Mo.App.)  A  single  demand  cannot  bie 
split  and  separate  suits  maintained  therton.-^ 
Peper  Automobile  Co.  v.  St  Louis  Union  Trust 
Co.,  187  S.  W.  109. 

iS=353(2)  (Mo.)  In  an  action  for  frayd  in  in- 
ducing plaintiff  to  sell  stock  for  less  than  its 
Talue,  plaintiff,  under  Kev.  St.  1909,  §§  1727. 
1794,  is  not  required  to  split  her  cause  of  ac- 
tion by  suin§  separately  for  an  accounting  for 
her  interest  in  certain  treasury  stock  never  is- 
sued or  sold  until  the  sale  of  all  the  corporate 
property,  where  her  damages  were  entirely  due 
to  tne  fraud  charged. — Wagner  v.  Binder,  187  S. 
W.  1128. 

Under  Rev.  St.  1909,  8  1794,  in  an  action  for 
fraud  plaintiff  must  demand  judgment  for  all  the 
damages  sustained  by  reason  of  the  wrongful 
acts  or  be  forever  barred  from  suing  for  the 
remainder  in  another  action. — Id. 
®=>53(3)  (Mo.App.)  An  open  continuous  run- 
ning account  constitutes  a  single  demand  which 
cannot  be  split. — ^Peper  Automobile  Co.  v.  St. 
Louis  Union  Trust  Co.,  187  S.  W.  109. 

Evidence  held  sufficient  to  show  that  various 
items  of  debit  for  balance  due_  on  the  price  of 
an  automobile  and  for  oils,  repairs,  and  supplies, 
etc.,  constitutes  a  running  account,  which  can- 
not be  split,  although  a  portion  thereof  bad  been 
entered  in  a  separate  book  and  presented  by  a 
separate  bill. — Id. 

ACT  OF  GOD. 

See  Carriers,   ®=>119. 

ADEQUATE  REMEDY  AT  LAW. 

See  Cancellation  of  Instruments,  $=»10. 

ADJOINING  LANDOWNERS.       - 

See   Boundaries;    Damages,   ®=>111. 

€=»6  (Mo.App.)  While  notice  to  adjoining  own- 
er of  intended  excavation  on  defendant's  land 
would  be  defense  to  suit  for  damage  resulting, 
it  is  no  defense  where  defendant  negligently 
carried  the  excavation  over  into  the  adjoin- 
ing land.— Knoche  v.  Pratt,  187  S.  W.  678. 

If  a  landowner  without  permission  excavated 
into  adjoining  land,  he  is  liable  for  damage 
when  a  wall  fell  into  the  excavation. — Id. 

ADJUDICATION. 

See  Judgment 

ADJUSTMENT. 

See  Insurance,  4=»674,  679. 

ADMINISTRATION. 

Sfee  Executiirs  and  Administratora. 

ADMIRALTY. 

See  Shipping. 

ADMISSIONS. 

See  Criminal  Law,  «=»406.  000;  Evidence,  «=> 
208-252;  Pleading,   <S=>214. 

ADOPTION. 

See  Common  Law,  .4s»12. 

ADULTERATION. 

See  Indictment  and  Information,  $=3110. 

«=»2  (Tex.Cr.App.)  Acta  29th  Leg.  c.  108,  as 
amended  by  Acts  30th  Leg.  c.  131,  relating  to 
pure  feeding  stuffs  and  prescribing  as  a  punish- 
ment for  its  violation  a  fine  and  imprisonment, 
is  not  void  because  It  makes  agent  of  principal 
guilty  of  offense  instead  of  making  principal  so 
only.— Guild  v.  State,  187  S.  W.  216. 


ADVANCEMENTS. 

See   Descent   and   Distribution.    «=»109-117. 

ADVERSE  POSSESSION. 

See  Easements,  $s>8:  Husband  and  Wife,  t=» 
69^  ;  Limitation  of  Actions. 

X.   NATURE  AHD  REQTJI8XTE& 

(A)  Aovnteltloa  of  RlvMs  br  Prescription 

In  General. 

€=»!!  (Tex.Olv.App.)  Adverse  possession  can- 
not ripen  into  title  anless  accompanied  by  an 
intent  by  the  occupant  to  make  it  exclusive  and 
hostile.— Houston  Oil  Co.  of  Texas  v.  Stepney, 
187  S.  W.  1078. 

®=>I2  (Tex.Oiv.App.)  Claim  of  title  or  claim  of 
right  by  the  occupant  is  necessary  in  all  cases 
where  title  is  established  by  adverse  possession. 
—Houston  Oil  Co.  of  Texas  v.  Stepney,  187  S. 
W.  1078. 

e=>l3  (Mo.)  Under  10-year  statute  of  limita- 
tions, all  that  law  requires  is  that  daimant's 
possession  shall  be  taken  and  continued  in  good 
faith,  and  be  exclusive,  open,  and  notorious,  ad- 
verse to  the  world  and  continuous  for  a  period 
of  10  years  or  more,  prior  to  the  date  of  suit  by 
the  owner  of  the  title  to  recover  the  possession. 
— iSchofield  T.  Harrison  Land  &  Mining  Co.,  187 
S.  W.  61. 

Under  express  provision  of  thirty-year  statute 
of  limitations  (Rev.  St  1909,  i  1884).  possession 
of  defendant  under  color  of  title  of  tax  deeds, 
held  to  establish  defendant's  title.— Id. 

(B)  Aetaal  Foasesslon. 

9:»25  (Mo.)  While  possession  of  land  may  be 
maintained  by  a  tenant  such  possession  can  ex- 
tend no  further  than  the  terms  of  the  lease  cr 
contract  by  which  the  tenant  holds. — Schofield  v. 
Harrison  Land  &  Mining  Co.,  187  S.  W.  61. 

(C)  visible  and  Notorloo*  Poueaslon. 

e=>29  (Tex.Civ.App.)  To  constitute  adverse  pos- 
session, the  person  occupying  the  land  must  ap- 
propriate it  to  some  purpose  in  order  to  sup- 
port the  statute. — O'Hanlon  v.  Morrison.  187  S. 
W.  692. 

«=s>3l  (Tex.CiT.App.)  To  make  title  by  adverse 
holding  the  true  owner  must  have  actual  knowl- 
edge' of  the  claim,  or  it  must  be  so  open  and 
notorious  that  his  knowledge  will  be  presumed. 
-Houston  Oil  Ca  of  Texas  v.  Stepney,  187  S. 
W.  1078. 

(D)  Distinct  nnd  Kzclnalve  Pouesalon. 

«=s>36  (Tex.Civ.App.)  Under  Kev.  St  art  56S1. 
defining  adverse  possession,  defendant's  acts  in 
using  vacant  lot  to  store  lumber,  and  tie  stock 
in  common  with  others,  in  a  manner  at  first  nJt 
inconsistent  with  the  title  of  the  owner  although 
he  bought  tax  title  and  later  fenced  it,  heti 
not  sullicient  to  show  continuous  or  excluKive 
use  of  the  proiwrty.— O'Hanlon  v.  Morrison,  IST 
S.  W.  682. 

(B)  Damtton    and    ContlnnUr    «t    Paaaea- 

■ion. 

®=>50  (Mo.)  In  ejectment  for  a  slougli,  de«d 
from  plaintiff  of  right  of  way  acsoss  his  land 
running  from  "center"  or  "middle"  of  aloagh. 
held  recognition  by  him  of  defendant's  title  to 
slough  to  the  center  line. — Whiteside  v.  Oadi 
Club,  187  S.  W.  27. 

(P)  Hostile  Character  of  Possesston. 

<S=360(4)  (Tex.Civ.App.)  Under  Rev.  St.  art 
5681,  defining  adverse  possesaaon,  where  the  de- 
fendant claiming  under  a  tax  title,  uaad  a  va- 
cant lot  for  pastnrinc  stook  in  common  with 
others,  storing  lumber  and  wire  in  a  manner 
consistent  with  subordination  to  title  of  owner. 
and  gave  no  notice  of  bis  change  of  Intention  to 
a  hostile  possession  under  a  claiig  of  risut  until 
a  year  or  so  before  he  fenced  land  three  years 
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before  beginning  of  action,  held  he  coald  not 
claim  title  under  the  tcA-year  statute  of  limita- 
tions.—O'Banlon  V.  Marrieon,  187  S.  W.  692. 
€=>66(2)  (Mo.)  Where  an  adverse  possessor 
limits  his  claim  to  the  true-bonndarr,  his  pos- 
Bession  beyond  that  line,  when  ascertained,  is 
subject  to  correction. — Whiteside  T.  Oasis  Clnb, 
187  S.  W.  27. 

€=68  (Tex.Civ.App.)  Color  of  title  is  not  neces- 
sary to  perfect  title  by  adverse  possession,  in 
the  absence  of  statutory  {>ravisions  expressly  or 
by  dear  implication  requiring  it.— Houston  Oil 
Co.  of  Texas  v.  Stepney,  187  8.  W.  1078. 

Entry  and  possession  without  a  claim  of  right 
can  never  ripen  into  good  title,  no  matter  how 
long  continued. — ^Id. 

<9=>70  (Tex.CivApp.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  5681,  entry  under  "claim 
of  right"  means  an  entry  not  subordinate  to 
another's  title,  but  with  claim  of  right  to  the 
land,  hostile  and  adverse  to.  the  true  owner,  al- 
though the  person  so  enteriu|(  knows  he  has  no 
title  except  such  as  possession  maj'  confer. — 
Houston  OH  Co.  of  Texas  v.  Stepney,  187  S.  W. 
1078. 

<S=»7I(2)  (Tex.Civ.App.)  A  void  deed  does  not 
constitute  color  of  title  required  by  the  three- 
year  statute  of  limitations.— O'Hanlon  v.  Mor- 
rison. 187.  S.  W.  692. 

®s»79(4)  (Tex.Clv.App.)  Possession  under  a  tax 
deed  is  not  adverse  to  title  of  owner,  and  can- 
not be  used  as  a  basis  for  possession  under 
statute  of  limitation  until  after  the  period  of 
two  years  allowed  for  redemption. — O'llanlon  v. 
Morrison.  187  S.  W.  602. 

®=»84  (Mo.)  Good  faith  in  taking  possession  of 
and  holding  land  under  deeds  means  honesty, 
the  absence  of  fraud  or  deceit;  and  "lawful  pos- 
Bession"  means  entering  upon  and  holding  land 
and  claiming  to  be  the  owner  and  not  as  an  In- 
truder or  trespasser.— Schoiield  v.  Harrison 
Land  &  Mining  Co.,  187  S.  W.  61. 

Where  defendant  and  its  predecessors  took 
possession  of  land  under  color  of  title  derived 
through  tax  deeds,  the  question  of  its  good  faith 
was  immaterial. — Id. 

^x=385(l)  (Mo.)  The  burden  is  upon  a  claimant 
by  adverse  possession  of  land,  to  which  he  has 
no  color  of  title,  to  prove  actual,  open,  visible, 
nnd  adverse  possession  during  the  required  pe- 
riod.—Whiteside  T.  Oasis  Club,  187  S.  W.  27. 

1^=985(2)  (Tex.Civ.App.)  On  the  issue  of  title, by 
adverse  possession  the  inquiry  is  whether  elaim- 
ant  has  actually  claimed  adversely  to  the  owner, 
and  it  is  not  material  whether  his  claim  would 
have  been  different  if  his  knowledge  of  the  title 
had  been  correct.— Houston  Oil  Co.  of  Texas  v. 
Stepney,  187  S.  W.  1078. 

^=385(3)  (Mo.)  In  ejectment  for  a  slough,  fact 
tliat  plajntiCf  had  been  accustomed  at  one  time 
to  use  slough  for  pasturage  by  repairing  his  own 
and  defendant's  predecessor's  fence  on  high  land 
on  two  sides,  running  fence  across  low  ground 
to  inclose  it,  held  not  to  show  assertion  of  title. 
— Whiteside  v.  Oasis  Club,  187  S.  W.  27. 

H.   OPERATION  AND  EFFECT. 
(A)  Bztent  of  Poaaesalon. 

<@=7|00(1)  (Tex.Civ.App.)  The  rule  that  posses- 
sion by  the  true  owner  of  a  part  of  a  tract  gives 
constructive  possession  of  all  not  actually  ad- 
versely held  does  not  apply  where  true  owner 
cuts  from  land  loss  sold  him  by  adverse  oc- 
cupant.— Houston  Oil  Co.  of  Texas  v.  Stepney, 
187  S.  W.  1078. 

^=9 1 01  (Mo.)- Possession  of  a  part  of  "tract" 
of  land,  with  a  claim  of  the  whole,  and  the 
tisaal  acts  of  ownership  over  the  entire  tract,  es- 
tablishes possession  of  the  whole  which  will 
rii<en  into  title  under  Rev.  St.  1909,  g  1882.— 
Kchofield  v.  Harrison  Land  &  Mining  Co.,  187 
S.   W.  61. 


m.   PLEAllINO,  ^VXOBNOE,  TKXAI<, 
AHB  REVIEW. 

<S=3lt4(l)(Mo.)  Defendant's  good  faith  in  tak- 
ing possession  of  land,  if  involved,  might  be 
shown  by  direct  testimony  as  well  as  by  infer- 
ences from  the  facta  in  the  ease. — Schofield  v. 
Harrison  Land  &  Mining  Co.,  187  S.  W.  61. 
<8=»II5(1)  (Tex.Civ.App.)  On  the  issue  of  ad- 
verse possession,  evidence  of  occupation  by  de- 
fendants and  their  predecessors,  and  conflicting 
evidence  as  to  interruption  thereof,  held  not  to 
warrant  peremptory  instruction  for  plaintiff. — 
Houston  Oil  Ca  of  Texas  v.  Stepney,  187  S.  W. 
1078. 

€=3 1 16(5)  CTex.Civ.App.)  A  cl|arge  that  "ad- 
verse possession  is  a  claim  inconsistent  with  and 
hostile  to  the  claim  of  another"  held  not  mis- 
leading as  suggesting  that  defendant's  possession 
could  be  adverse,  although  against  "another" 
than  the  owner. — Houston  Oil  Co.  of  Texas  v. 
Stepney,  187  S.  W.  1078. 

«=)II6(7)  (Mo.)  In  suit  at  law  under  Rev.  St. 
1900.  §  2535,  to  ascertain  and  adjudge  title  to 
land,  refusal  of  instruction  on  extent  of  posses- 
sion by  tenant,  held  proper  when  contiidered 
with  reference  to  the  evidence.— Scboli€iJd  y. 
Harrison  Land  &  Mining  Co.,  187  S.  W.  61. 

AFFIDAVITS. 

See  Account,  Action  on,  ®=9l2,  14;  Deposi- 
tions; Justices  of  the  Peace,  <S==>20(2. 

AFTER-ACQUIRED  PROPERTY. 

See  Chattel  Mortgages,  €=>18. 

AGE. 

See  Evidence,  «=>285,  601. 

AGENCY. 

See  Principal  and  Agent. 

AIDER  BY  VERDICT. 

See  Pleading,  (g=>433,  434. 

ALIBI. 

See  Criminal  Lav,  €=>739. 

ALIENATING  AFFECTIONS. 

See   Husband   and   Wife,   <S=»324-335. 

ALIMONY. 

See  Divorce,  C=>24Q. 

ALTERATION. 

See  Schools  and  School  Districts,  «»36,  3D. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 
€=>29  (Mo.App.)  In  suit  to  foreclose  insured's 
interest  in  a  policy  of  life  insaraace  assigned  to 
secure  bis  note,  evidence  heU  sufficient  to  show 
that  the  words  "or  when  payment  is  demanded" 
were  in  the  assignment  when  it  was  signed. — 
Bush  v.  Block,  lf7  S.  W.  163. 

AMBIGUITIES. 

See  Evidence,  «s>451. 

AMENDMENT. 

See  Appeal  and'  Error,  €=»8S9,  959 ;  Continu- 
ance, ®=>30;  Limitation  of  Actions,  €=9127; 
Parties,  «^95;  Pleading,  «3>236-24a 

AMOUNT  IN  CONTROVERSY. 

See  Courts,  «£9!122,  170,  28t.  ^ed  by 
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ANIMALS. 

See  Carriers,  «s>207-230;  Commerce,  «s>35; 
Larceny,  «s>80;  Railroads,  <S=9447. 

ANSWER. 

See  Pleading,  «=996,  121. 

APPEAL  AND  ERROR. 

See  Ceptiotari;  Costs,  «=»260;  Courts,  <S=» 
231,  247;  Criminal  Law.  i8=»1028-1192 ;  Ex- 
ceptions,  BiU   of;    Mandamus,    €=»35. 

Tor  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  q>ecific  top- 
ics. 

I.   NATintE  AXU  FOBM  OF  RJEBO^T. 

«=»2  (Tex.)  Rev.  St.  1911,  art.  1972,  providing 
that  the  charge,  after  presentation  of  objections. 
shall  constitute  part  of  record  and  be  regarded 
as  excepted  to  and  subject  to  revision  without 
necessity  of  bill  of  exceptions,  was  not  repealed 
by  implication  by  Acts  oSd  Leg.  c.  59,  amending 
Rev.  St  1911,  arts.  1974,  2061.— Gulf,  T.  &  W. 
Ry.  Co.  V.  Dickey,  187  S.  W.  184. 
<8=»5  (Mo.)  Under  Rev.  St  1909,  g  2038,  giving 
right  to  appeal  from  order  jsranting  new  trial, 
etc.,  and  section  2054,  providing  for  a  writ  of 
error  only  on  a  final  judgment,  propriety  of  trial 
court's  action  in  sustaining  motion  for  new  trial 
cannot  be  listed  under  writ  of  error. — Strother  v. 
Missouri,  K.  &  T.  R.  Co.,  187  S.  W.  1195. 

lU.  DECISIONS  REVIEW  ABLE. 

<B)  Natore  of  8ab}eet-ll«tter  mnd  Cbarao- 
ter  of  Parties. 

«=>4I(1)  (Ky.)  Under  Ky.  St.  §  950,  subsecs.  1- 
3,  when  amount  in  controversy  is  between  $200 
and  $500,  Supreme  Court  may  grant  an  appeal 
from  a  judgment  for  money,  but  the  circuit 
court  cannot  do  so,  and  an  appeal  so  taken  will 
be  dismissed.— Louisville  &  N.  R.  Co.  v.  Green- 
brier Distillery  Co..  187  S.  W.  296. 

(D)  Flnalitr  •<  DeteralnattoB. 

<S=966  (Tex.Civ.App.)  No  appeal  will  Ue  to  the 
Court  of  Civil  Appeals,  whore  there  has  been 
no  final  judgment  in  the  court  below. — Houston 
Transp.  Co.  v.  Texas  Co.,  187  B.  W.  430. 
^=980(1)  (Tex.Civ.App.)  A  judgment,  which 
'did  not  spedfically  dispose  of  a  set-off  and 
counterclaim  pleaded  by  defendant,  held  a  final 
determination  of  those  issues  as  against  defend- 
ant and  appealable.— Trinity  County  Lumber 
Co.  V.  Conner,  187  S.  W.  1022. 
<8==>82(1)  (Mo.)  The  provision  in  Rev.  St  1909, 
S  2038,  that  appeal  may  be  taken  from  "any 
special  order  after  final  judgment."  refers  to 
orders  in  special  proceedings  attacking  or  aid- 
ing the  enforcement  of  a  judgment,  and  not  to 
motions  required  by  statute  to  preserve  in  the 
record  matters  arising  upon  the  trial  of  the 
issues.— Wehrs  v.  Sullivan,  187  S.  W.  825. 

|B)  Natnre,  Scope,  and  Bileot  of  Deeliiton. 

«=»riO  (Mo.)  Under  Rev.  St.  1909,  §  2038,  an 
order  overruling  motion  for  new  trial  is  not  ap- 
pealable.—Wehrs  V.  Sullivan,  187  S.  W.  825. 

tV.  RIGHT   OF   REVIEW. 
(A)  PeraoBB  Batltlcd. 

4=»ISI(6)  (Mo.App.)  A  surety  bound  to  pay  all 
judgments  rendered  against  his  prineipal  may. 
under  Rev.  St.  1909,  i  2038,  appeal  from  d 
judgment  against  the  priqcipal  in  a  suit  to  which 
he  was  not  a  party. — Vassilopulos  v.  Fabianolf. 
187  S.  W.  106. 

V.   FRESEITTATIOir   AlfS   RESERVA. 

TlOSi  IN  LOWER  COURT  OF 

OKOUNDS  OF  REVIEW. 

(A)  laameB  and  ^neattana  la  tiOTve*  Conrt. 

^^176(2)  (Mo.App.)  In  suit  in  equity  to  en- 
Join  maintenance  of  a  nuiaabca,  held  that  con- 


stitutional question  should  b«  raised  at  or  before 
the  trial,  and  could  not  be  first  raised  in  the 
motion  for  a  new  trial. — Swanson  v.  Bradshaw, 
187  8    \V    268. 

<S=al7'o(2)  (Mo.App.)  Under  Rev.  St  1909,  f 
2081,  question  of  validity  of  municipal  ordinanc- 
es regulating  .speed  of  motor  vehicles  cannot  be 
raised  on  appeal  where  not  raised  below.— Car- 
radine  v.  Ford,  187  S.  W.  285. 
«=>l7r(l)  (Mo.)  The  trial  theory  cannot  be 
abandoned  on  appeal. — Chicago,  R.  L  &  P.  By. 
Co.  V.  Lydik.  187  S.  W.  89L 
®=>I7I(2)  (Mo.)  Where  plaintiff  pleaded  in  his 
reply  that  the  appraisement  relied  upon  by  de- 
fendant was  fraudulently  procured,  held,  that 
defendant  cannot  object  on  appeal  that  plain- 
tiff's only  relief  was  in  eouity,  where  a  jury 
trial  was  had  without  objection. — Young  v. 
Pennsylvania  Fire  Ins.  Co.,  187  S.  W.  850. 
i8=9l73(9)  (Mo.App.)  Objections  that  recovery 
cannot  be  had  on  running  accounts  because  a 
portion  thereof  had  already  been  recovered  cnn- 
not  be  raised  for  the  first  time  on  appeal. — Peper 
Automobile  Co.  v.  St  Louis  Union  TrUst  Co. 
187  S.  W.  109. 

CB)  Objeottons  and   Motiona.   and    RalInK* 
Thereon. 

<S=>I93(9)  (Mo.App.)  The  point  that  the  plain- 
tiff's petition  states  no  cause  of  action  may  be 
first  invoked  in  the  appellate  court — King  v. 
.Missouri  Dairy  Co.,  187  S.  W.  284. 
<8=»I93(9)  (Mo.App.)  The  sufficiency  of  a  peti- 
tion to  state  a  cause  of  action  may  for  the  first 
time  be  raised  on  appeal,  a  petition  stating  a 
cause  of  action  being  necessary  to  give  the  court 
jurisdiction.— Cnrradine  t.  Ford,  187  S.  W.  2!Sd. 
®E9 1 97(2)  (Tez.Civ.App.)  Where  a  railway  com- 
pany and  its  contractor  litigated  with  a  snbcon- 
tractor's  creditors  the  amount  due  such  subcon- 
tractor, they  cannot  urge  upon  appeal,  for  first 
time,  that  the  issue  was  not  presented  by  the 
pleadings.— Texas  Bldg.  Co.  v.  CoUins,  187  S. 
W.  404. 

«aa2l3  (Tex.Giv.App.)  Where  a  reqnest  to  sub- 
mit a  special  issue  contained  two  propositions, 
one  of  whicb  was  submitted  to  the  jury,  the 
failure  to  submit  the  other  is  not  reversible  er- 
ror, in  the  absence  of  a  separate  request  to  do 
so.— Jenkins  v.  Morgan,  187  S.  W.  1091. 
<S=>2I3  (Tex.Civ.App.)  In  wife's  action  to  set 
aside  decree  of  divorce  fraudulently  obtained  by 
husband,  husband's  exceptions  to  special  issues 
submitted  on  ground  of  omissions  calling  for  re- 
quested issues  In  absence  of  requests  for  such 
special  issues  would  be  overruled. — McCoukey  v. 
McConkey,  187  S.  W.  1100. 
«=s>2l5(l)  (Tex.Civ.App.)  White  pasaengera  su- 
ing because  forced  to  ride  in  a  coach  partly 
occupied  by  negroes,  not  having  objected  below 
to  instructions  which  made  recovery  contingent 
upon  the  suffering  of  actual  damages,  cannot 
assert  on  appeal  that  they  should  have  been 
allowed  nominal  damages  in  any  event — Weller 
V.  Missouri,  K.  &  T.  Uy.  Co.,  187  S.  W.  374; 
Counally  v.  Same,  Id.  876. 

<S=>2I6(1)  (Mo.)  The  failure  to  instruct  that 
plaintiff's  testimony  can  be  considered  only  as 
against  defendants  living,  and  jiot  aa  against  a 
defendant  since  deceased,  cannot  be  complained 
of  on  appeal  where  no  such  instruction  was  re- 
quested.—Wagner  V.  Binder,  187  S.  W.  1128. 
<S=3230  (Tex.Civ.App.)  Error  cannot  be  predi- 
cated upon  remarks  of  counsel  not  exccpttii 
to  when  made.— Black  v.  Wilson,  187  S.  W. 
493. 

«s»23l(3)  (Mo.App,)  An  objection  that  an  or- 
(Unauce  was  not  acunissible  under  the  petitiiin 
is  so  general  that  it  presents  nothing  for  re- 
view on  appeal.— Carradine  v.  Ford,  187  S.  W. 
285. 

^=3232(3)  (Mo.)  In  railroad  servant's  action  fiv- 
injuries,  where  plaintiff's  connsel  stated  tbi  ^ 
his  objection  to  an  Instmction  was  tlie  only  od' 
he  had,  he  was  precluded  on  appeal  trom  mak- 


1205 


INDBX-DIGBST 


Av9**I  «sd 


ing  an;  other,  bavins  waived  all  but  the  ex- 
cepted  one.— Keid  v.  St.  Louis  &  S.  F.  B.  Oo.. 
187  S.  W.  IB. 

«=3233(1)  (Tex.)  Procedure  by  defendant  in 
trial  court  relative  to  presentation  of  objection 
to  erroneous  cliarge  held  substantial  compliance 
witli  Acts  33d  Leg.  c.  59,' amending  Itev.  St 
1911,  arts.  1954,  1970,  1971,  1973.  1974,  2061 
and  adding  article  1984A.— Gulf,  T.  &  W.  By. 
Co.  v.  Dickey,  187  S.  W.  184. 
©=»233(1)  (Tex.)  In  action  for  pergonal  inju- 
ries, objections  to  instructions,  held  substantial 
compliance  witb  Acts  3.3d  Leg.  c.  59,  relative  to 
the  time  and  manner  of  submitting  instructions 
to  jury  and  assignment  of  error  embodying  ob- 
jection to  instruction  presented  to  trial  court 
was  entitled  to  be  cousidered. — Gulf,  T.  &  W. 
Ry.  Co.  V.  Dickey,  187  S.  W.  189. 
®=>236(2)  (Ark.)  Even  if  defendant  was  sur- 
prised by  a  trial  amendment,  it  was  its  duty 
to  have  asked  the  court  to  suspend  the  trial 
or  continue  the  case  before  it  could  complain.— 
Butler  County  R.  Co.  v.  Exum,  187  S.  W.  829. 

(O)  BxecptiOB*. 

«=3253  (Tex.Oiv.App.)  Where  trial  court's  at- 
tention was  not  called  to  the  conflicting  allega- 
tions of  the  petition  by  exception  thereto,  the 
question  could  not  be  raised  on  appeal.— Com- 
monwealth Bonding  &  Casualty  Ins.  (^.  ▼. 
Meeks,  187  S.  W.  681. 

4=9261  (Mo.App.)  It  is  essential  for  a  review 
by  an  appellate  court  as  to  improper  remarks  of 
counsel  in  argument,  that  there  be  an  exception 
to  the  court's  refusal  to  reprimand.— Citissens' 
Bank  of  Senath  v.  Douglass,  187  S.  W.  158. 
«=»263(1)  (Tex.Civ.App.)  Although  the  Court 
of  AppetUB  considers  exceptions  to  rulings  on 
requested  instructions  necessary,  yet  an  assign- 
ment of  error  without  such  exception  will  be 
considered  where  the  Supreme  (jourt's  action 
in  granting  writs  of  error  renders  tbe  neces- 
sity of  exceptions  doubtful, — Hill  v.  Staats,  187 
S.  W.  1039. 

®=»268(1)  (Tox.Civ.App.)  Under  Acts  33d  Leg. 
e.  59,  the  complaint  as  to  the  sufficiency  of  the 
evidence  to  support  a  verdict  would  not  be 
considered  where  no  exception  was  taken  to  tlie 
trial  court's  charge  submittiug  the  issue. — Mod- 
ern Woodmen  of  America  v.  xanowsky,  187  S. 

^\^  72& 

(D)  Hotlona  tor  New  Trial. 

€=»28l(l)  (Ark.)  On  appeal  the  court  can  con- 
sider, in  the  absence  of  motion  for  new  trial 
and  bill  of  exceptions,  only  errors  apparent  on 
the  face  of  the  record. — Equitable  Surety  Co.  v? 
Wilson,  187  S.  W.  940. 

^=9286  (Mo.App.)  A  motion  to  dismiss,  regard- 
.  od  as  a  demurrer,  preserves  itself  without  the 
aid  of  a  motion  for  a  new  trial. — Southwest  Nat. 
Bank  of  Kansas  City  v.  McDermand,  187  S.  W. 
121. 

C=>30l  (Mo.App.)  Where  a  motion  to  strike  out, 
if  granted,  would  dispose  of  the  case,  the  court's 
action  thereon  is  saved  without  being  embodied 
in  motion  for  new  trial. — Butterfield  v.  Butter- 
lield,  187  S.  W.  295. 

«=>302(3)  (Ark.)  Where. the  exception  to  the 
introduction  of  evidence  is  not  preserved  in  the 
motion  for  a  new  trial,  it  cannot  be  considered 
on  appeaL— Miller  v.  Summers,  187  S.  W.  664. 
^=»302(4)  (Ark.)  It  Is  the  purpose  of  a  motion 
for  a  new  trial  to  point  out  and  define  witb 
reasonable  certainty  tbe  particular  objection 
urged,  that  tbe  court's  attention  may  be  definite- 
ly directed  to  it,  and  an  assignment  of  error  "in 
each  ruling  of  law"  was  not  sufficient  to  re- 
qnire  a  review  of  instructions.— Miller  ▼.  Sum- 
mers, 187  S.  W.  664. 

0=3302(5)  (Ark.)  On  the  contest  of  a  county 
■cat  election,  where  the  court  made  a  general 
Bnding  for  contestees  and  against  contestants' 


general  assignment  in  contestants'  motion  for 
new  trial,  that  verdict  was  contrary  to  law  and 
evidence,  was  sufficient  to  challenge  tbe  cor- 
rectness of  finding  and  judgment.— Webb  v. 
Bowden,  187  S.  W.  461. 

VXX.   IUBQIJXSITES  AND  PKOCEEDINOa 
FOR  TRANSFEB  OF  CAUSE. 

(B)  Petition    or    Prayer,    AIIOTraaee,    aad 

Certiacate  or  Amdavit. 

<8s»363  (Mo_App.)  Under  Rev.  St  1909,  S  2043, 
a  showing  that  judgment  was  rendered  on  an 
amended  complaint  not  served  on  the  defendant 
as  required  by  the  rules  of  that  circuit  warrants 
allowance  of  appeal  by  a  judge  of  the  Court  of- 
Appeals.— Vaasilopulos  v.  Fabianoff,  187  S.  W. 
106. 

e=»364  fMo.App.)  Where,  pursuant  to  Rev.  St 
1909,  §  2043,  one  of  the  judges  of  the  Kansas 
CJity  Court  of  Appeals  granted  an  appeal  in 
March,  such  appeal  is  returnable  to  the  follow- 
ing October  term.— Vassilopulos  v,  Fabianoff, 
187  S.  W.  106. 

(C)  Paxmeat  of  Koea  or  Ceata>  and  Bonds 

or  Othor  SeeorlUc*. 

€=9384(1)  (Tex.Civ.App.)  Clerical  defects  in  an 
appeal  bond  as  to  tbe  number  of  the  judicial  dis- 
trict of  a  county  named  in  which  the  action  Is 
pending  do  not  deprive  the  appellate  court  of 
jurisdiction  to  hear  the  appeal. — Bircbfield  ▼. 
Boarl&nd,  187  S.  W.  422. 

(D)   'Writ  of  Brror,  Citation,  or  Notice. 

4=s>420  (Tex.Civ.App.)  The  appellate  court  held 
to  have  jurisdiction  to  review  an  original  or- 
der granting  an  injunction,  although  the  notice 
of  appeal  recited  that  it  was  taken  from  the 
order  dissolving  the  injunction;  no  notice  of  ap- 
peal as  required  bv  Rev.  St.  1911,  art.  2084, 
in  ordinary  cases  being  necessary  under  'Ver- 
nou's  Sayles*  Ann.  Civ.  St  arts.  4643,  4644.— 
Birchtield  v.  Bourland,  187  8.  W.  422. 
«s>480(l)  (Mo.App.)  Where  tbe  evidence  dis- 
closed respondent  8  address,  and  appellant  failed 
to  serve  notice  of  an  appeal  allowed  by  a  judge 
of  the  Kansas  C!ity  Court  of  Appeals  within  the 
time  fixed  by  Rev.  St.  1909,  §  2046,  tbe  appeal 
must  be  dismissed. — Vassilopulos  v.  Fabianoff, 
187  8.  W.  106. 

Vm.  EFFECT  OF  TRAKSFEB  OF 

CAUSE  OB  PBOCEEDIMOS 

THEBEFOB. 

(A)   Povrera    and     ProceedinKs    of    I<Ofrer 
Oonrt. 

«=»436  (Tex.Civ.App.)  An  appeal  or  writ  of  er- 
ror clothes  the  appellate  court  with  exclusive 
jurisdiction  of  the  case,  and  the  lower  court 
cannot  make  any  orders  in  reference  thereto 
excepting  those  necessary  to  protect  the  subject 
sf  the  appeal.— Bircbfield  v.  Bourland,  187  8. 
W.  422. 

IX.  SUFEBSEDEAS  OB  STAT  OF  PBO< 

OEEDINOS. 

i8=>458(3)  (Tex.Giv.App.)  Under  Bev.  St. 
1911,  arts.  2078,  2084,  2097,  2101,  giving  a 
right  to  appeal  fiom  every  final  judgment  in 
Civil  Cases,  and  providing  for  bonds,  u  prohibi- 
tory injunction  may  be  suspended  during  appeal 
by  supersedeas  bond.— iStna  Club  v.  Jackson, 
187  S.  W.  971. 

X.  BECOBD  AND  PBOCEEDINOS  NOT 

nr  BEOORO. 
(A)  Matters  to  be  Shown  by  Record. 

^=3499(1)  (Mo.App.)  Objection  to  the  remarks 
of  counsel  in  his  argument  could  not  be  con- 
sidered, where  tJie  record  did  not  show  that  ob- 
jection was  made  at  the  time  of  the  remarks  or 
that  an 
the  court 
ern   Mfg. 


was  made  at  the  time  of  the  remarks  or      ^^^ 
1  exception  was  taken  to  the  ruling  of     (^  /-^ /-^  r~ii /-y 
rt  thereon.— Winkleblack  v.  Great  West-oy  VjOOV  It. 
g.  Co.,  187  S.  W.  95.  '  O 
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«=»499(3)  (Tez.Civ.App.)  An  astdgnment  of  er- 
ror is  insumcient,  where  neither  it  nor  the  bill 
of  exceptions  to  which  it  refers  states  what  ob- 
jections were  made  to  the  evidence  in  question. 
—Jenkins  v.  Morgan,  187  S.  W.  1091. 
9=>499(4)  (Tex;Civ.App.)  Under  the  express 
provision  of  Vernon  s  Sayles'  Ann.  Civ.  St. 
1014,  art.  1971,  assignmonts  of  error  ip  the 
court's  charge  could  not  be  considered,  where 
the  record  did  not  show  either  objection  or  ex- 
ception in  the  court  below. — Fireman's  Ins.  Co. 
V.  Jesse  French  Piano  &  Organ  Co.,  187  S.  W. 
691. 

9=9502(1)  (Mo.)  Appellant,  in  his  abstract  of 
^record  where  matters  of  exception  are  relied  on, 
must  show  by  the  record  proiier  that  his  motion 
for  new  trial  was  filed  within  time,  and  must 
set  out  as  part  of  bill  of  exceptions  the  motion 
or  by  appropriate  language  call  for  it,  else  the' 
court  can  consider  only  the  record  proper. — 
State  ex  inf.  Wright  v.  Morgan,  187.  S.  W.  64. 

(B)   Scope  and  Content*  of  Record. 

«=35I8(1)  (Tei.Civ.App.)  Where  both  parties 
pleaded  a  special  law  by  giving  its  title  and  the 
date  of  its  approval,  as  authorized  by  Rev.  St. 
1911,  art.  1823,  and  the  entire  act  was  before 
the  court,  it  must  be  considered  a  part  of  the 
record  on  appeal,  although  not  copied  into  the 
statement  of  facts.— Altgelt  v.  Qutzeit,  187  S. 
W.  220. 

®=»524  (Ark.)  Bill  of  exception,  showing  state- 
ment of  defendant's  counsel,  consenting  to  the 
use  of  a  copy  of  a  contract  in  evidence  follow- 
ing testimony,  that  the  original  had  been  lost, 
held  to  sufficiently  show  the  proper  reception 
of  such  copy  in  evidence,  where  the  transcript 
of  the  record  contained  copies  of  the  contract. 
—J.  W.  York  &  Sons  v.  Powell,  187  S.  W.  628. 

(C)   Neceaalty  of  Bill  of  Bzoeptlona,  Caaoi 
or  Statentent  of  Facts. 

9=>544(1)  (Ark.)  On  appeal  the  court  can  con- 
sider, in  the  absence  of  motion  for  new  trial  and 
bill  of  exceptions,  only  errors  apparent  on  the 
face  of  the  regord.— Equitable  Surety  Co.  v. 
Wilson,  187  S.  W.  940. 

®=»544(1)  (Tex.)  Under  Rev.  St  1911.  arts. 
1970-1972,  to  obtain  review  of  charge  of  court 
on  appeal,  objection  in  particular  complained  of 
must  be  presented  to  trial  court  before  reading 
to  the  jury,  and,  when  such  objection  is  made, 
complaining  party  can  have  error  considered  by 
appellate  court  without  reserving  formal  bill  of 
exceptions  to  the  charge. — Gulf,  T.  &  W.  Ry.  Co. 
V.  Dickey,  187  S.  W.  184. 
«=»544(2)  (Mo.)  Where  it  did  not  appear,  that 
any  bill  of  exceptions  was  taken  embodying  pro- 
ceedings resulting  in  appointment  of  a  receiver 
or  in  the  court's  refusal  to  revoke  such  appoint- 
ment, defendant's  appeal  from  the  refusal  pre- 
sented only  such  questions  as  arose  on  the  rec- 
ord proper.— Miller  v.  Falloon,  187  S.  W.  839. 
If  judgment  appealed  from  is  within  scope  of 
petition,  and  court  has  jurisdiction  to  act,  its 
judgment  is  not  open  to  review,  where  only 
such  questions  as  arise  upon  the  record  proper 
are  presented  by  the  appeal,  'from  absence  of 
bill  of  exceptions.— Id. 

(B)   Abstract*  of  Record. 

€=»585(1)  (Mo.)  Respondent's  counter  abstract, 
not  being  controverted,  must  be  taken  as  true. 
—Woods  V.  St.  Louis  &  S.  F.  R.  Co.,  187  S. 
W.  11. 

@=>586(1)  (Mo.App.)  An  abstract  of  the  record 
was  fatally  defective,  where  it  failed  to  show 
any  motion  for  a  new  trial,  or  that  the  bill  of 
exceptions  was  signed  and  filed  and  made  a 
part  of  the  record,  so  only  the  pleadings  and 
the  judgment  could  be  considered. — Ii^tziterreU 
V.  Federal  Trust  Co.,  187  S.  W.  600. 

(F)   Making:,  Form,  and  Reqaialtes  o< 
Tranncript  or  Retarn. 

«=»S97(1)  (Tex.Civ.App.)  Under  rule  101  Dis- 
trict  and  County  Coutta  (169  S.  W.  xi),  «coa»- 


assignmeatB  of  error  need  not  be  copied  in  the 
transcript,  and  an  objection  tJiat  they  were  not 
filed  in  the  trial  court  without  other  showing 
is  not  sufficient  to  prevent  their  consideration. 
-Yates  V.  Watson,  187  S.  W.  548. 

(H)   Tranamiaalon,     Filing,    PrlntlnK,     »nd 
Serrtco  of  Oopiea. 

&=>627(1)  (Mo.>  Under  statute  providing  no 
other  way  of  appealing  from  final  judgmeot 
than  by  filing  certified  copy  of  jud^ent  it«eU 
in  appellate  court  in  statutory  time,  appeal 
from  order  overruling  motion  for  new  trial  could 
not  be  considered  oy  implication  an  appeal 
from  final  judgment  in  case  where  no  copy  of 
judgment  was  filed  in  Supreme  Court  until  near- 
ly four  years  after  order  overruling  motion  and 
such  copy  was  merely  an  uncertified  copy  in 
appellant  s  printed  abstract — Wehrs  v.  Sullivan, 
187  S.  W.  825. 

That  respondents  do  not  call  attention  to  ap- 
pellant's failure  to  file  in  time  certified  copy  of 
judgment  appealed  from  does  not  excuse  appel- 
lant—Id. 

<S=»627(3)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1S&4,  arts.  1604  1610, 
where  judgment  was  entered  in  favor  of  appel- 
lee December  16,  1915,  and  motion  for  new 
trial  was  overruled  December  28th,  and  notice 
of  appeal  and  appeal  bond  were  filed  January 
18,  1916,  but  transcript  was  not  filed  in  the 
Court  of  Civil  Appeals  within  90  days,  judg- 
ment will  be  affirmed.— Tyler  v.  Smith,  lb7  S. 
W.  697. 

(I)   Defects,    Obiectiona,    Amendment,    and 
(yorrectlon. 

«=s>638  (Tex.Civ.App.)  Under  Rev.  St.  1911,  art 
2069,  providing  that,  where  parties  cannot 
agree  upon  a  statement  of  facts,  the  judge  shall 
certify  a  correct  statement  from  statements  for- 
nisbed  by  the  parties  and  from  his  own  knowl- 
edge, held,  that  a  statement  of  facts  in  an  in- 
junction suit,  based  in  part  upon  recollection  of 
a  bystander,  is  not  reversible  error,  where  the 
record  contains  a  stipulation  that  the  statement 
so  prepared  is  correct. — Commissioners'  Court  of 
Trinity  County  v.  Miles,  187  S.  W.  37a 
«=>639(1)  (Mo.App.)  Fatal  defect  in  the  ab- 
stract of  the  record  proper,  though  not  pointed 
out  by  the  respondent,  might  be  noticed  by  tbe 
court  ex  mero  motu. — Fitzgerrell  v.  F^era^ 
Trust  Co..  187  S.  W.  600. 

(J)  ConcInalTcneaa    and    Btltct,    laapeack- 
lav  and  Coatradletlac 

9=9665  (Mo.App.)  A  statement  in  defendant's 
abstract,  that  a  general  denial  was  filed  to  an 
amended  petition  during  the  trial,  will  be  ac- 
cepted.— Roaring  Fork  Potato  Growera  v.  C. 
C.  Clemons  Produce  Co.,  187  S.  W.  617. 

(K)  ttneationa  Presented  tor  Re-rle-w. 

®:=>67l(5)  (Mo.App.)  Exception  tiiat  depositki 
did  not  show  that  it  had  been  taken  before  aa 
authenticated  notarv  public,  that  no  notarial 
seal  appeared,  and  that  there  was  no  statemec; 
as  to  duration  of  notary's  commission  could  iKf 
be  sustained,  where  caption  and  certiBcate  at- 
tached to  dei>osition  were  not  brought  to  tbt 
Court  of  Appeals.— Tobeiman,  Mackey  &  Co.  t. 
Gidley,  187  S.  W.  693. 

«S9690(4)  (Tex.Civ.App.)  In  the  absence  frtc 
the  record  of  any  statement  of  facts,  error  al)«- 
ed  in  admission  of  testimony  will  not  be  revirc- 
ed,  there  being  no  way  to  determine  wbrt^jR 
the  admission  was  error. — ^Hunter  v.  Hantn' 
187  S.  W.  1049. 

9=s>692(l)  (Mo.)  Rulings  sustaining  objcctirw 
to  questions  wliere  the  record  did  not  disckw 
what  the  testimony  of  witnesses  wonld  hav. 
been  are  not  reviewable.— Chicago,  R.  I.  Jc  P 
Ry.  Co.  V.  Lydik,  187  S.  W.  891. 
9=s>692(3)  t£tx.ClvJkpp.)  Error,  if  any.  in  ex- 
cluding testimony  of  plaintiff's  manager  as  t. 
value  of  piano  covered  by  policy  and  as  to  plaw- 
tiffs  profit,  held  not  reviewable  error,   wkctt , 
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bUl  of  exceptions  showed  tbat  manager  did  not 
know  what  plaintiff  gave  for  piano,  and  did 
not  show  that  he  ooyld  or  -would  have  stated 
the  profit.— Eireman's  Inli.  Co.  v,  Jesse  French 
Piano  &  Organ  Co.,  187  S.  "W.  601. 
$=»707(1)  (Mo.App.>  Wbesre  the  record  did  not 
show  that  the  bill  of  exceptions  was  ever  sign- 
ed, filed,  and  made  a  part  of  the  record,  and 
the  former  judgment  set  up  as'res  judicata  was 
not  in  evidence,  nothing  could  be  predicated 
upon  the  former  judgment— Fitzgerr«il  v.  Fed- 
eral Trust  Co..  187  S.  W.  600. 

{!•)  JHnttera  Not  Apparent  of  Record. 

€=3714(1)  (Mo.)  On  appeal  in  suit  to  quiet  ti- 
tle, Supreme  Court  was  warranted  in  turning 
to  a  compromise^  agreement,  not  formally  in  evi- 
dence, upon  which  defendants  based  tneir  ob- 
jection toat  the  patent  under  which  plaintiff 
claimed  was  Toid. — Heagy  v.  Miller,  187  S.  W. 
389. 

XI.  ASSIGNMENT  OF  ERRORS. 

®=>722(1)  (Tez.CiT.App.)  Assignment  of  error 
held  not  to  comply  with  rules  25  and  26  for 
Courts  of  Civil  Appeals  (142  S.  W.  xii),  and 
not  to  require  consideration. — Wichita  Falls 
Traction  Co.  v.  Berry,  187  S.  W.  415. 
'S='728(l)  (Tcx.Civ.App.)  Assignment  of  error, 
in  that  services  alleged  to  have  been  rendered 
by  plaintiff,  a  broker,  were  different  from  those 
stated  in  the  hypothetical  question  as  to  their 
reasonable  value,  was  too  general,  where  it  did 
not  point  out  what  should  have  been  changed 
in  the  question.- Brady  v.  Kichey  &  Casey,  187 
S.  W.  508. 

<S=9728(1)  (Tex.Civ.App.)  An  assignment  of 
error,  which  complains  of  evidence  rulings  as 
to  _  several  witnesses,  and  fails  to  set  out  the 
objections  made  to  such  rnlings,  is  insufficient. — 
.Jenkins  v.  Morgan,  187  S.  ^V.  1091. 
^=»730(2')  (Tex.Civ.App.)  Assignment  of  error 
complaining  of  matenal  omissions  from  court's 
general  charge,  not  containing  charge  objected 
to,  or  any  reference  to  page  of  record  where 
charge  might  be  found^iresented  nothing  for 
consideration. — Modern  Woodmen  of  America  v. 
■yanowsky,  187  S.  W.  728. 
€=>73l(5)  (Tex.Civ.App.)  An  assignment  of  er- 
ror because  the  verdict  was  against  the  great 
preponderance  of  the  evidence,  specifying  the 
same,  held  sufiicient. — Texas  &  N.  O.  H.  Co.  v. 
Jones,  187  S.  W.  717. 

<S=>73I(5)  (Tex.Civ.App.)  An  assignment  of  er- 
ror in  that  "the  verdict  was  not  sustained  by 
the  evidence,  the  facts  proven  being  insufficient 
on  which  to  base  a  verdict  for  the  plaintiff," 
was  too  general  to  require  consideration. — Mod- 
ern Woodmen  of  America  v.  Yanowsky,  187  S. 
W.  728. 

^E=>736  (Tex.Civ.App.)  An  assignment  of  error, 
which  is  a  combination  of  several  assignments 
contained  in  the  motion  for  a  new  trial,  is  in- 
sufficient.—Jenkins  V.  Morgan,  187  S.  W.  1091. 
<&=»742(1)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  company  for  mingling  white  and 
colored  passengers,  assignments  of  error  not 
raising  the  question  cannot  be  extended  by 
propositions  to  raise  the  question  that  the 
white  passengers  suffered  mental  anguish  by  rea- 
son of  proximity  of  negroes.— Weller  v.  Missouri, 
K.  4  T.  Ry.  Co.,  187  S.  W.  374 :  CorinaUy  v. 
Same.  Id.  876. 

i3=>742(l)  (Tex.Civ.App.)  A  proposition  sub- 
joined to  an  assignment  of  error,  but  not  ger- 
mane thereto,  cannot  be  considered. — Brady  t. 
Cope,  187  S.  W.  678. 

€=>742(1)  (Tex.CiT.App.)  Assignments  of  error, 
not  followed  by  the  statement  required  by  the 
rules,  cannot  be  considered.- League  v.  Brazoria 
County  Road  Dlst.  No.  13,  187  S!  W.  1012. 
«S9742(4)  (Tex.Civ.App.)  A  proposition  on  the 
admission  of  evidence  under  an  assignment  of 
error  to  the  sufficiency  of  the  petition  is  in  vio- 


lation -of  the  rule  as  not  germane  to  the  assign- 
ment—Blount,  Price  &  Co.  v.  Payne,  187  S.  W. 
990. 

®=»742(5)  (Tex.Oiv.App.)  Assignment  of  error 
to  refusal  to  give  charge,  not  followed  by  any 
proposition  or  statement  of  facts,  held  not  a 
compliance  with  rules  for  Courts  of  Civil  Ap- 
peals 29,  30,  31  (142  S.  W.  xii,  xiii).— Galveston 
Electric  Co.  v.  Hanson.  187  S.  W.  533. 

301.  BRIEFS. 

«=»756  (Tex.CiT.App.)  Where  appellant's  brief 
contains  no  statement  of  the  nature  and  result 
of  the  suit,  nor  any  assignment  of  error,  propo- 
sition of  law,  or  statement  of  fact,  no  issue  is 
presented  for  consideration. — Commonwealth 
Bonding  &  Casualty  Ins.  Co.  t.  Hendricks,  187 
S.  W.  698. 

«=»758(3)  (Tex.Civ.App.)  Giving  numbers  to  as- 
signments of  error  in  the  brief  not  correspond- 
ing to  the  numbers  of  the  same  assignments  in 
the  motion  for  new  trial  is  expressly  permitted 
by  Court  of  Civil  Appeals  rule  29  (142  S.  W. 
xiii).— St.  Louis,  I.  M.  &  S.  By.  Co.  v.  Landa  & 
Storey,  187  S.  W.  358. 

iS=>76l  (Mo.)  Under  Supreme  Court  rule  15 
(169  S.  W.  ix)  the  points  and  authorities  of  ap- 
pellants' brief  should  contain  a  brief  statement 
of  facts  relating  to  each  point  separately  pre- 
sented, showing  the  page  of  record  where  testi- 
mony can  l>e  found,  and  by  appropriate  language 
should  apply  the  authorities  cited  to  each  point 
—Summers  v.  Cordell,  187  S.  W.  5. 
<S=!>773(2)  (Tex.Civ.App.)  Under  rules  42  and 
43  (142  S.  W.  xiv),  upon  failure  of  appellant 
to  file  brief  and  of  appellee  to  file  brief  before 
submission  of  case,  an  appeal  will  be  dismissed 
for  want  of  prosecution. — Sonthwestern  Oil  & 
Gas  Co.  v.  Denny,  187  S.  W.  973. 

XIII.   DISMISSAL,  WITHDRAWAL,  OR 
AB  AND  ONMENT. 

®=9797(3)  (Tex.Civ.App.)  Under  rule  8  (142  S. 
W.  xi)  motion  to  dismiss  for  failure  to  file  briefs 
in  time  not  filed  within  30  days  after  filing  the 
transcript  is  too  late.— Hamlet  v.  Leicht,  187 
S.  W.  1004. 

XIV.  DOCKETS.  CALENDARS.  AND 

PROCEEDINGS   PRELIMINARY 

TO   HEARING. 

iS=>808  (Mo.)  The  verb  "print"  means  "to  make 
an  impression  with  inked  type,"  and  is  not 
synonymous  with  "publish"  which  means  "to 
make  public":  so  that  the  requirement  of  Rev. 
St.  1909,  §  2079,  that  the  Supreme  Court  docket 
be  printed  in  the  county  where  court  is  held  does 
not  require  publication  in  newspaper. — In  re 
Publishing  Docket  in  Local  Newspaper,  187  S. 
W.  1174. 

XVI.  REVIEW. 
(A)   Seope  and  Bztent  tn  Oenernl. 

€=»837(3)  (Tex.CiT.App.)  An  appeal  from  an 
order  granting  a  temporary  writ  of  injunction 
will  be  determined  upon  the  allegations  of  the 
petition,  in  the  absence  of  any  denial  thereof  at 
the  time  of  granting  the  writ— Birchfield  v. 
Bourland,  187  B.  W.  422. 
<8=»839(1)  (Tex.Civ.App.)  The  appellate  court 
will  not  go  outside  of  pleadings  to  inquire  into 
matters  not  properly  before  the  court,  and 
which  cannot  affect  the  questions  involved. — 
Brown  T.  Uhr,  187  S.  W.  381. 
^=»840(1)  (Mo.)  Where  defendant  in  personal 
injury  suit  acquiesced  in  judgment  for  plaintiffi 
the  judgment  was  conclusive  as  to  his  negli- 
gence and  plaintiff's  freedom  from  contributory 
negligence,  and  the  only  question  on  plaintifTs 
appeal  was  the  adequacy  of  the  judgment— ^.-^^ 
Craton  v.  Huntzinger,  187  S.  W.  48.  I 

$=^854(6)    (Mp.App.)   Though   no   reasons  are  '  ^ 
given  by  a  trial  court  for  sustaining  a  motion  for 
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a  new  tii&l,  appellee  may  shov  that  the  order 
wns  right  under  any  of  the  erounds  stated  in 
the  motion.— King  y.  Missouri  Dairy  Co.,  187 
S.  W.  284. 

«s>856(5)  (Mo.)  Where  the  court,  in  sostain- 
ing  motion  for  new  trial  on  specific  grounds 
which  were  erroneous,  impliedly  overruled  all 
other  grrounds,  it  was  plaintiff's  right  to  have 
such  other  grounds  examined  on  defendant's  ap- 
peal from  the  order  granting  new  trial. — Cra- 
ton  V.  Huntziuger,  187  S.   W.  48. 

If  a  motion  for  new  trial  contains  several 
grounds,  and  the  court  sustains  it  as  to  one 
ground,  without  passing  upon  others,  its  de- 
cision will  not  be  disturbed,  even  if  the  ground 
on  which  it  was  sustained  was  not  well  taken, 
if  there  is  substantial  evidence  that  motion 
ought  to  have  been  sustained  upon  another 
ground  alleged.— Id. 

<e=3866(3)  (Mo.)  In  proceedings  to  contest  a 
will  for  undue  Influence,  the  question  on  appeal 
from  a  judgment  entered  upon  instruction  for 
defendants  is  whether  there  is  any  evidence 
tending  to  prove  undue  influence. — Ryan  v.  Rut- 
ledge,  187  S.  W.  877. 

(B)   Interlocntory,     Collateral,     and     Sap> 

plementary  Proceedlnars  and 

Questions. 

«=»874(i!)  (Tex.Civ.App.)  Since  an  order  refus- 
ing to  dissolve  a  temporary  injunction  is  not 
appealable,  no  proceedings  on  the  hearing  at 
which  such  order  was  made  can  be  considered  on 
appeal  from  the  order  granting  the  injunction.— 
Birchfield  v.  Bourland,  187  S.  W.  422. 

(C)   Parties  Entitled  to  Allese  Error. 

«=»877(2)  (Mo.)  Only  errors  that  are  prejudi- 
cial to  appellant  will  be  reviewed. — Summers  v. 
Cordell,  187  S.  W.  5. 

«=3878(2)  (Mo.)  The  refusal  of  respondent  to 
appeal  from  a  judgment  of  the  trial  court,  af- 
firming the  report  of  a  referee  on  issues  of 
fact,  closes  the  door  to  any  reinvestigation  of 
the  facts  at  the  instance  of  respondent. — Weber 
Implement  Co.  v.  Acme  Harvesting  Mach.  Co, 
187  S.  W.  874. 

^=»882(7)  (Mo.)  In  suit  to.  quiet  title  between 
parties  claiming  under  a  county,  where  defend- 
ant's counsel  treated  a  compromise  agreement, 
on  which  the  authority  of  the  commissioner  who 
executed  the  county's  patent  to  plaintiffs'  prede- 
cessor depended,  as  before  the  court,  basing  ob- 
jections on  it,  etc.,  counsel  for  defendant  invited 
the  court  to  consider  and  rule  upon  the  agree- 
ment, and  will  not  be  heard  to  say  on  appeal 
that  it  erred  in  accepting  his  invitation. — Heugy 
V.  Miller,  187  S.  W.  889. 

«=s>882(12)  (Ark.)  Act  of  defendant  in  request- 
ing instruction  substantially  the  same  as  one 
given  plaintiff  was  an  acquiescence  in  the  lat- 
ter.—Southern  Woodmen  v.  Davis,  187  S.  W. 
638. 

^=3882(12)  (Mo.)  In  action  on  fire  policy, 
where  defense  waa  arson,  error  in  charge  as  to 
presumption  of  innocence  held  not  invited  by 
defendant's  request.— State  ex  rel.  Detroit  Fire 
&  Marine  Ins.  Co.  v.  EUison,  187  S.  W.  23. 
4=»S82(12)  (Mo.)  Instructions  given  at  request 
of  the  plaintiffs  were  binding  upon  them,  wheth- 
er they  correctly  declared  the  law  or  not. — 
Schofield  T.  Harrison  Land  &  Mining  Co.,  187 
S.  W.  61. 

€=>882(12)  (Mo.App.)  Where  plaintiff's  in- 
struction correctly  declared  the  law,  and  de- 
fendant's instruction  was  more  favorable  than 
it  was  entitled  to,  defendant  cannot  complain 
of  an  inconsistency  between  the  instructions ; 
it  having  invited  the  error. — Pickard  v.  Wil- 
liam J.  Burns  Detective  Agency,  187  S.  W. 
614. 

$:»882(13)  (Mo.)  Appellants    cannot    complain 
of  the  measure  of  damages  fixed  by  an  instruc- 
tion to  the  jury,   where  in  another  instruction 
'^quested  by  them  the  same  measure  of  damages 


was  adopted.— Wagner  t.  Binder,  187  S.  W. 
1128.  ^ 

<S=>882(14)  (Tez.Cir.App.)  In  action  for  injuries 
at  railroad  crossing,  where  pleadings  and  facts 
did  not  warrant  submission  by  court  of  issue  as 
to  whetlier  defendant  was  guilty  of  negli- 
gence in  failing  to  ring  bell  and  blow  whistle 
80  yards  from  crossing,  error  was  invited  by 
defendant's  requesting  its  submission  by  offer- 
ing special  issue  to  same  effect — Kansas  City, 
M.  &  O.  Ry.  Co.  of  Texas  v.  Durrett,  187  S. 
W.   427. 

(D)   Amendments,   Additional   Proofs,  and 
Trial  of  Canse  Anevr. 

9s>889(3)_  (Ark.)  Where  there  was  no  objection 
to  any  evidence  introduced  by  plaintiff,  the  com- 
plaint will  on  appeal  be  treated  as  amended  to 
conform  to  the  proof.— Clow  v.  Watson,  187  S. 
W.  176. 

(B)  Preanmptlona, 

^=^90 1  (Ark.)  Every  judgment  of  a  court  of 
competent  jurisdiction  is  presumed  right,  nnlesi 
the  party  aggrieved  affirmatively  shows  it  was 
erroneous.— Clow  v.  Watson,  187  S.  W.  175. 
iS=>926(7)  (Tex.Civ.App.)  Under  an  assignment 
of  error  in  the  admission  of  testimony  of  a 
witness  as  to  a  reasonable  commission  for  ef- 
fecting a  lease,  not  objecting  that  the  witness 
had  not  qualified  himself  to  state  his  opinion 
on  that  matter,  it  would  be  assumed  that  he 
was  duly  qualified. — Brady  v.  Richey  &  Ca- 
sey, 187  S.  W.  508. 

<S=9927(5)  (Mo.)  Supreme  Court,  in  reviewing 
grant  of  new  trial  for  error  in  not  sustaining  de- 
fendant's demurrer  to  evidence,  must  make  every 
inference  of  fact  in  favor  of  plaintiff. — Mazin- 
nis  V.  Missouri  Pac.  Ry.  Co.,  187  S.  W.  11(53. 
®=9927(5)  (Mo.App.)  In  reviewing  the  sustain- 
ing of  a  demurrer  to  the  evidence,  plaintiff's 
evidence  can  be  accepted  as  true. — Linden  t. 
McClintock,  187  S.  W.  82. 
€=>927(7)  (Ark.)  On  appeal  from  a  direction  of 
verdict,  the  evidence  must  be  viewed  in  the  light 
most  favorable  to  appellants. — Neely  v.  Wil- 
more,  187  S.  W.  637. 

®=>927(7)  (Mo.)  In  passing  upon  a  peremptory 
instruction  for  defendant,  the  plaintiff's  evi- 
dence, and  every  reasonable  inference  therefrom, 
will  be  accepted  as  true. — Meenach  v.  Crawford, 
187  S.  W.  879. 

«=>930(3)  (Tex.Civ.App.)  By  8pe<afic  require- 
ment of  Vernon's  SayW  Ann.  Civ.  St.  1914, 
art.  1985,  if  an  issue  made  by  pleadings  is  nut 
submitted  to  jury,  and  no  request  therefor  was 
made,  it  will  be  deemed  to  have  been  found  by 
court  to  support  the  judgment. — Mj-ers  v.  (iran- 
tham,  187  S.  W.  632. 

<S=>930(4)  frex.CivApn.)  Where  no  special  ia- • 
sues  are  submitted  and  the  jury  returns  a  gen- 
eral verdict,  it  is  presumed  that  the  jury  found 
in  favor  of  appellee  on  every  issue  to  sustain 
the  judgment.— Southern  Traction  Co.  v.  Wil- 
son, 187  S.  W.  536. 

€=>934(1)  (Mo.)  Where  it  was  not  shown  that 
judgment  was  not  approved  by  the  trial  court, 
the  docket  entry  being  only  a  brief  statement, 
and  not  contradictory  of  the  full  entry  made  in 
the  record  by  the  clerk,  there  being  nothing  to 
show  that  the  clerk  made  any  mistake  in  en- 
tering the  judgment,  approval  will  be  presumed. 
—Williams  v.  Sands,  187  S.  W.  1188. 
^=9934(2)  (Mo.)  In  absence  of  bill  of  excep- 
tions taken  below,  the  presumption  is  that  judg- 
ment was  justifie<l  by  evidence.— Miller  t.  Fal- 
loon,  187  S.  W.  839, 

«=»934(2)  (Tex.Civ.App.)  It  ia  the  duty  of  the 
court  in  reviewing  proceedings  to  indol^  in 
support  of  the  judgment  every  reasonable  infer- 
ence arising  from  the  facta  proven. — ^Taukersley 
V.  Jackson,  187  S.  W.  985. 

«=>934^3)  (Ark.)  Only  in  cases  of  appeal  from 
a  default  will  the  court  determine  whether  tha 
averments  of  the  complaint  ate  sufficient  to  up- 
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hold  the  judgment.— dow  t.  Wataon,  187  S. 
W.  175. 

rF)   Discretton  of  IjO'wer  Coart. 

«=3959(1)  (Ark.)  Allowance  of  amendments  be- 
fpre  trial,  during  trial,  and  even  after  the  evi- 
dence has  all  been  taken,  to  conform  to  the 
proof,  will  be  sustained,  unless  there  is  a  mani- 
fest abuse  of  discretion. — Butler  County  K.  Co. 
V.  Exum,  187  S.  W.  829. 

iS=»959(3)  (Tex.Civ.App.)  The  discretion  of  the 
court  in  refusing  an  amendment  offered  after 
trial  has  begun,  which  would  probably  cause  de- 
lay in  trial,  is  not  reviewable. — Bender  v.  Ben- 
der, 187  S.  W.  735. 

^=•962  (Mo.App.)  The  reinstatement  of  a  dis- 
missed cause  was  within  the  discretion  of  the 
trial  court,  where  nothing  appeared  in  the  rec- 
ord proper  to  show  that  it  was  forbidden  by 
law  or  rule  of  court  or  that  its  discretion  was 
unsoundly  exercised. — Southwest  Nat.  Bank  of 
Kansas  City  v.  McDermand,  187  S.  W.  121. 
«=»978(3)  (Tei.Civ.App.)  Under  Vernon's  8ay- 
les'  Ann.  Civ.  St.  1914,  art.  2021,  the  trial 
court's  disicretion  in  overruling  motion  for  new 
trial  on  ground  of  misconduct  of  jury,  while 
reviewable  on  appeal,  will  not  be  distjurbed  where 
it  seems  that  it  acted  fairly  in  its  investigation. 
— Kaker  v.  Parrish,  187  S.  W.  517. 
<&=>978(3)  (Tex.Civ.App.)  Where  trial  court 
fully  investigates  alleged  misconduct  of  jury, 
and  finds  it  was  not  such  as  influenced  the 
jury  in  returning  verdict,  his  action  in  overrul- 
ing motion  for  new  trial  for  such  alleged  mis- 
conduct will  not  be  disturbed. — Galveston  Elec- 
tric Co.  V.  Hanson,  187  S.  W.  533. 

<G)  (laeationa  of  FACt>  Tcrdletaf  and  Flnd- 

«=>987(1)  (Mo.App.)  On  appeal,  the  court  will 
not  examine  the  weight  of  conflicting  testimony. 
-De  Wolff  V.  Morino,  187  S.  W.  620. 
«S=>994(2)  (Tex.Civ.App.)  In  suit  on  policy  de- 
fended on  the  ground  of  nonliability  by  reason 
of  failure  to  pay  assessments,  the  credibility  of 
the  witnesses  and  the  weight  to  be  given  their 
conflicting  testimony  was  for  the  jury,  and  its 
verdict  could  not  be  disturbed. — Modern  Wood- 
men of  America  v.  Yanowsky,  187  S.  W.  728. 
€=>994(3)  (Mo.)  In  a  cause  tried  to  the  court 
-which  has  the  witnesses  before  it,  the  court  is 
the  sole  judge  of  their  credibility. — Ledbetter 
V.  Phillips,  187  S.  W.  9. 

«=>994(3)  (Tex.Civ.App.)  On  trial  by  the  court, 
it  is  the  sole  judge  of  the  credibility  of  witness- 
es.—Derry  v.  Harty,  187  S.  W.  343. 
€=»99S  (Mo.)  The  Supreme  Court  is  not  con- 
cerned with  the  weight  of  evidence  on  an  ap- 
peal.—Heid  V.  St.  Louis  .&  S.  F.  K.  Co.,  187 
S.  W.  15. 

<8=»995  (Tex.Oiv.App.)  On  trial  by  the  court, 
it  is  the  sole  judge  of  the  weight  of  testimony. 
—Derry  v.  Harty,  187  S.  W.  343. 
€=s>997(2)  (Mo.App.)  In  action  for  personal 
injuries  where  demurrer  to  evidence  was  over- 
ruled, question  is  did  plaintiff  adduce  sub- 
stantial evidence,  which,  if  accepted  by  jury, 
will  point  to  the  pleaded  cause  as  the  proximate 
nnd  sole  cause  of  injury. — Summers  v.  Chicago, 
K.  I.  ft  P.  Ry.  Co..  187  S.  W.  125. 
^£9999(1)  (Mo.App.)  In  a  servant's  action  for 
personal  injury,  a  verdict  for  him  settled  all 
controverted  issues  of  fact  in  his  favor.— Winkle- 
black  V.  Great  Western  Mfg.  Co.,  187  S.  W.  95. 
€=>I002  (Ark.)  Where  the  evidence  is  conflict- 
ing, but  there  is  evidence  of  a  substantial  char- 
acter to  support  a  verdict,  judgment  thereon 
will  be  affirmed.— Brown  v.  Morrow,  187  S. 
W.  449. 

€=3  1002  (Mo.)  Verdict  on  conflicting  evidence 
in  an  action  upon  an  accident  policy  is  conclu- 
sive on  appeal.— Fay  v.  JEtna  Life  Ins.  Co.,  187 
S.  W.  861. 


«=9l002  (Mo.App.)  The  weight  of  negative  tes- 
timony of  the  defendant  and  positive  testimo- 
ny of  the  plaintiff  is  for  the  lury. — Toberman, 
Mackey  &  Co.  v.  Gidley,  187  S.  W.  593. 
«3»I002  (Tex.Civ.App.)  A  verdict  on  conflict- 
ing_  evidence  will  not  be  disturbed. — Townsend 
V.  Pilgrim,  187  S.  W.  1021. 
i&=3l003  (Tex.Civ.App.)  The  appellate  court 
will  set  aside  a  verdict,  where  it  has  the  convic- 
tion that  the  verdict  is  clearly  against  the  pre- 
ponderance of  evidence. — Texas  &  N.  O.  R.  Co. 
V.  Jones,  187  S.  W.  717. 

Although  there  may  be  sufficient  evidence  to 
carry  a  case  to  a  jury,  yet,  if  the  verdict  is  so 
against  the  preponderance  of  the  evidence  as  to 
show  that  manifest  injustice  has  been  done,  it 
may  be  set  aside  on  appeal. — Id. 
®=>I008(1)  (Mo.)  In  a  purely  legal  action,  such 
as  ejectment,  the  Supreme  Court  is  concluded 
by  the  trial  court's  finding  of  fact.— Williamsoa 
V.  Roberts,  187  S.  W.  19. 
«s>IOO90)  (Mo.App.)  Partition  suit  findings  as 
to  advances  made  by  deceased  to  a  daughter 
cannot  be  reviewed,  if  supported  by  substantial 
evidence.— Pitts  v.  Metzger,  187  S.  W.  610. 
€=>  1010(1)  (Mo.)  On  appeal  from  the  judgment 
in  a  law  action,  if  there  is  any  substantial  tes- 
timony in  the  record  to  sustain  the  judgment,  it 
is  the  duty  of  the  court  to  affirm  it.-r-Ledbetter 
V.  Phillips,  187  S.  W.  9. 

<S=»I01I(1)  {Mo.App,)  A  finding  of  the  trial 
court  on  conflicting  evidence  is  conclusive. — 
Diehr  V.  Dean,  187  S.  W.  602. 

«s»IOn(l)  (Tex.Civ.App.)  The  finding  of  the 
trial  court  under  conflicting  evidence  on  dis- 
puted claims  allowed  the  guardian  of  a  minor's 
estate  is  conclusfive.- Yates  v.  Watson,  187  S. 
W.  548. 

«=9lOI8  (Mo.)  In  an  action  which  is  neither  an 
equitable  action  nor  one  wherein  a  reference  of 
the  issues  would  have  been  compulsory  under 
the  statute,  findings  of  fact  b;^  a  referee,  if  sup- 
ported by  any  substantial  evidence,  are  conclu- 
sive on  appeal. — Weber  Implement  Co.  v.  Acme 
Harvesting  Mach.  Co.,  187  S.  W.  874. 
®=>I0I8  (Mo.App.)  A  referee's  finding  on  the  is- 
sues supported  by  the  evidence  is  conclusive  on 
such  issues  in  the  Court  of  Appeals.— Commer- 
cial Bank  v.  American  Bonding  Co.,  187  8.  W. 
90. 

€=»I0I8  (Mo.App.)  On  appeal  involving  ref- 
eree's findings  of  facts,  the  court  may  fully  re- 
view them  if  the  matter  was  subject  to  compul- 
sory reference  regardless  of  consent  given ;  but, 
if  referred  by  agreement  and  not  compulsory, 
the  referee's  report  operates  as  a  special  verdict, 
and  if  supported  by  substantial  evidence  cannot 
be  set  aside. — Craig  v.  HcNichols  Furniture  Co., 
187  S.  W.  793. 

®s»IOI9  (Mo.App.)  Where  the  evidence  direct- 
ly conflicts  and  the  question  becomes  one  of 
credibility  of  witnesses,  the  finding  of  the  ref- 
eree will  be  deferred  to. — Craig  v.  McNichols 
Furniture  Co.,  187  S.  W.  703. 

<S=»I022(1)  (Mo.App.)  Findings  of  fact  by  the 
referee  who  bad  the  witnesses  before  him,  ap- 
proved by  the  circuit  court,  are  entitled  to  def- 
erence and  respect,  but  may  be  set  aside  if 
clearly  erroneous. — Craig  v.  McNichols  Furni- 
ture Co.,  187  S.  W.  793. 

<&=al022(2)  (Mo.App.)  A  referee's  finding  ap- 
proved by  the  trial  court  is  a  special  verdict, 
and,  where  supported  by  substantial  evidence,  is 
binding  on  the  Court  of  Api>eal8. — Commercial 
Bank  v.  Maryland  Casualty  Co.,  187  S.  W.  103. 

(B)   Harmlean  BJrror. 

<»=>I033(5)  (Mo.App.)  Where  instructions,  al- 
though conflicting,  are  favorable  to  appellant, 
their  conflict  is  not  error  of  which  he  can  com- 
plain.— Allaire,  Woodward  ft  Co.  v.  C^le,  187  S. 
W.  816.  '—  -, 
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«=s>l046(3)  Crex.Oiv.App.)  Error,  if  any,  in  re- 
fusing defendant  the  rignt  to  open  and  close  the 
evidence  and  argument  was  harmless,  where  the 
court  properly  took  the  case  from  the  jury.— 
Abemathy  Rigby  Co.  v.  McDougle,  Cameron 
&  Webster  Co.,  187  S.  W.  503. 
€=>I048(6)  (Tex.Civ.App.)  In  an  action  for  per- 
sonal injuries,  where  plaintiff  unintentioually 
obtained  information  on  cross-examination  of  de- 
fendant's witnesses  that  defendant  was  insured, 
error  held  not  reversible.— Carter-Mullaly  Trans- 
fer Co.  V.  Bustos,  187  S.  W.  306. 
<e=>  1048(7)  (Tei.Civ.App.)  In  action  for  person- 
al injuries,  error  in  permitting  physician,  wit- 
ness for  plaintiff,  to  testify  that  he  had  testified 
for  certain  railroads  in  similar  cases,  was  not 
reversible,  where  defendant  had  asked  witness 
if   plaintiff   was  going   to  pay   him,   and   other 

Sbysicians     testified     to    plaintiff's    injuries.— 
lansas  City,  M.  &  O.'Ry.  Co.  of  Texas  v.  Dur- 
rett,  187  S.  W.  427. 

^=»i  048(7)  fTex.Civ.App.)  In  personal  injury 
action,  the  exclusion  of  testimony  of  doctors  on 
former  trial  as  impeachiog  evidence  held  not 
prejudicial.— Missouri,  K.  &  T.  Ry.  Co.  v.  Gil- 
crease,  187  S.  W.  714. 

^=s>  1050(1)  (Mo.)  Admission  of  evidence,  show- 
ing visual  conditions  at  time  and  point  of  plain- 
tin's  injury,  is  not  prejudicial;  such  facts  being 
material  to  a  determination  of  liability. — Mc- 
Whirt  V.  Chicago  &  A.  R.  Co.,  187  S.  W.  830. 
iS=>l050(l)  (Tex.Civ.App.)  Allowing  expert  to 
testify  as  to  grading  cotton  from  copy  of  his 
books  held  not  reversible  error.— Townsend  v. 
Pilgrim,  187  S.  W.  1021. 
<S=»  1050(2)  (Tex.Civ.App.)  In  broker's  action 
for  a  commission  for  effecting  a  lease  for  a 
term,  admission  of  lessee's  testimony  that  he  was 
able  to  carry  out  the  lease  contract  held  prej- 
udicial.—Brady  V.  Richey  &  Casey,  187  S.  W. 
608. 

®=3l050(8)  (Mo.App.)  An  erroneous  admission 
of  incompetent  evidence  as  to  a  matter  concern- 
ing which  there  was  no  dispute  is  barmless.-r 
Pickard  v.  William  J.  Bums  Detective  Agency, 
187  S.  W.  614. 

<8=»I050(3)  (Tex.CivApp.)  In  an  action  by 
white  passengers  because  placed  in  the  same 
coach  with  negroes,  the  admisuiou  of  evidence  as 
to  the  cause  of  the  commingling  of  the  races 
held  harmless,  if  erroneous.— Weller  v.  Missouri, 
K.  &  T.  Ry.  Co.,  187  S.  W.  374;  Oonnaily  v. 
name,  Id.  376. 

i@=»l05l(l)  (Tex.Civ.App.)  Any  error  in  permit- 
ting a  witness  to  testify  to  facts  already  proved 
by  UeXendant's  letter  was  harmless. — Black  v. 
Wilson,  1S7  S.  W.  493. 

<S=>I05I(2)  (Mo.)  In  statutory  suit  at  law  to 
ascertain  and  adjudge  title  to  land,  error,  if  any, 
in  admission  of  uncontroverted  evidence  of  de- 
fendant's good  faith  in  taking  possession  of  the 
land,  held  not  reversible.— Schoneld  v.  Harrison 
Land  &  Mining  Co.,  18T  S.  W.  61. 
i3=9l05l(3)  (Tex.Ciy.App.)  In  action  for  brok- 
er's commission,  where  defendant  admitted  an 
option  to  the  purchaser  procured,  admission  of 
secondary  testimony  on  the  subject  was  harm- 
less to  defendant.— Black  v.  Wilson,  187  S.  W, 
4«J3. 

e=>l052(8)  (Tex.Civ.App.)  In  suit  for  partition, 
error  in  admission  of  evidence  incompetent  be- 
cause relating  to  transactions  with  decedent 
held  harmless,  where  the  other  independent  evi- 
dence was  not  such  as  to  require  court  to  render 
different  judgment.— Peil  v.  Warren,  187  S.  W. 
1052. 

^»  1 056(4)  (Ark.)  In  fireman's  action  for  in- 
jury from  defendant's  negligence  in  leaving  too 
large. a  bole  in  floor  of  tender,  error  in  exclu- 
sion of  evidence  of  custom  of  other  railroads 
held  not  cured  by  fact  that  jury  might  have 
found  for  plaintiff  upon  evidence  showing  that 
hole's  edges  were  battered,  or  by  evidence  of  use  of 
such  holes  on  defendant's  road. — St.  Louis  &  S. 
F.  R.  Co.  V,  Keathley,  187  S.  W.  319. 


«C3 1068(2)  <Tex.Oiv.App.)  Bxdnrion  of  gran- 
tee's testimony  that  he  would  not  Iiave  taken  the 
deed  in  question  as  a  mortgage  ia  liarmless, 
where  he  is  permitted  to  repeatedly  state  that 
it  was  an  absolute  conveyance. — ^Alexander  v. 
Conley,  187  S.  W.  254. 

<B=>I058(2)  (Tex.Civ.App.)  Excluding  evidence 
of  instructions  by  plaintiff's  deceased  grantor 
to  his  agent  to  allow  defendants  to  occupy  per- 
missively  was  not  error,  in  view  of  simitar  tes- 
timony given  without  objection. — Houston  Oil 
Co.  of  Texas  v.  Stepney,  187  S.  W.  1078. 
4:»t  060(1)  (Tex.Civ.App.)  in  an  action  for  pei^ 
sonal  injuries,  error  of  plaintiff's  counsel  in  ask- 
ing two  jurors,  who  did  not  serve  on  jury,  if 
they  represented  an  insurance  company,  was 
harmless,  where  bill  of  exceptions  fails  to  show 
that  question  was  asked  in  Uie  presence  and 
hearing  of  persons  who  afterwards  served  od 
jury.— Carter-Mullaly  Transfer  Co.  v.  Bustos, 
187  S.  W.  396. 

$=>I06I(3)  (Mo.)  Plaintiff  not  having  been  en- 
titled to  go  to  the  jury  either  on  the  issues  of 
negligence  or  contributory  negligence,  any  error 
in   nonsuiting   him  on   the  ground   of    bis  not 
producing  sufficient  evidence  to  overcome  a  te- 
lease  will  not  work  a  reversal. — Woods  v.  St. 
Louis  &  S.  F.  R.  Co.,  187  S.  W.  11. 
<S=>I06I(4)  (Mo.App.)  Where  the  direction  of  a 
verdict  for   plaintiff  in   replevin   for   a   player 
piano  was  proper,  defendant  cannot  object  t£at 
the  jury  were  not  required  to  find  that  his  pos- 
session was  unlawful,  etc. — R.  L.  Burke  Music 
Co.  V.  Miller,  187  S.  W.  141. 
®=3l062(l)  (Tex.Civ.App.)  In  an  action  against 
sleeping    car   company    for   loss   of   passenger's 
money   by   theft  of  porter  or   failure   to   keep 
watch   over  it,  where   the  evidence   tending  to 
show  negligence  on  the  part  of  the  company  in 
failing  to  keep  watch  was  extremely  meager,  the 
erroneous  submission  of  the  issue  of  theft  by 
the  porter  held  reversible  error. — Pullman  Co. 
V.  Franks,  187  S.  W.  601. 
<8=»I062(1)  (Tex.Oiv-App.)  The    submission    of 
an  interrogatory  the  answer  to  which  becomes 
Immaterial   by    the   sabmission   and   answer   of 
other  interrogatories  is  harmless. — Houston  Oil 
Co.  of  Texas  v.  Stepney,  187  S.  W.  107& 
<g=s»  1062(2)  (Tex.Civ.App.)  In    trespass    to   try 
title,  the  refusal  to  submit  special  issues  as  to 
appellees'  diligence  in  not  discovering  a  prior 
deed  to  appellant  is  harmless,  where  the  jury 
found  that  such  deed  was  a  mortgage,  thereby 
preventing  appellant  from  maintaining  hia  form 
of  action.— Alexander  v.  Conley,  187  8.  W.  254. 
<S=>I062(2)  (Tex.Civ.App.)  In   action    for   inju- 
ries at  railroad  croaaingi  error  of  court  in  fail- 
ing to  submit  question   as  to  whether  or  not 
driver  of  automobile  in  which  plaintiff  was  rid- 
ing was  agent  or  under  control  of  plaintiff,  so 
as  to  charge  plaintiff  with  his  negUgence,  was 
harmless,  where  jury  found  driver  was  not  neg- 
ligent—Kansas City,  M.  &  O.  Ry.  Co.  of  Texas 
V.  Durrett,  187  S.  W.  427. 
<S=s>l062(2)  (Tex.Civ.App.)  Under    an    issue   of 
breach  of  warranty,  failure  to  submit  an  issue 
whether  plaintiff  agreed  to  send  defendant  an 
expert  to  rig  and  operate  the  stump  puUer  la 
question    i»   not    reversible    error,    where    the 
}ury  found  that  the  only  warranty  made  related 
to  what  stumps  the  machine  could  pull. — Jenkins 
V.  Morgan,  187  S.  W.  1091. 
^=3 1 064(1)  (Mo.App.)  An  instruction,  in  cm  ac- 
tion on  a  covenant  contained  in  a  deed  to  as- 
sume an  incumbrance,  keW  harmless^though  er- 
roneous.—Johnson  V.  Maier,  187  S.  W.  143. 

^=31064(1)  (Mo.App.)  In  an  action  on  a  note, 
instruction  that  if  plaintifTB  cashier  a«rree<l  to 
extend  the  time  of  payment  he  was  estopped  n 
deny  his  authority  thereto,  though  erroneeos. 
held  not  reversible  error. — Citizens'  Bank  of 
Senath  v.  Douglass,  187  S.  W.  158. 
<EX=»I064(1)  (Tex.Civ.App.)  Where  no  harm  reOCf 
suited  to  defendant  by  unnecessarily  correctxag 
a  proper  charge  and  re-readinc  it  to  the  jury. 
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there  waa  no  error.— Galveston  ElecMc  Oo,  ▼. 
Hanson,  187  S.  W.  688. 

«=3l064(2)  (Mo.App.)  In  action  for  injuries  In 
collision  between  wagons,  where  the  fact  of  col- 
lision was  not  disputed,  the  defect  in  an  instroc- 
tion  that  it  assumed  the  collision  was  not  impor- 
tant—Burns V.  Polar  Ware  Ice  &  Fuel  C!o.,  187 
S.  W.   145. 

^=»I066  (Mo.)  In  action  for  double  indemnity 
under  provision  of  accident  insurance  policy  in 
case  insured  was  injured  while  a  passeoRer  in 
or  on  a  public  conveyance,  instruction  attempt- 
ing to  state  relation  of  passenger  as  between 
insured  and  carrier  as  well  as  relation  of  pas- 
senger under  the  policy  held  harmless. — Fay  v. 
.3?tna  Life  Ins.  Co.,  187  S.  W.  861. 
^=31066  (Mo.App.)  An  instniction  regarding 
defendant  s  duty  to  slow  up  when  he  saw  plain- 
tiff's pony  in  the  way  of  his  automobile  held 
prejudicial,  where  plaintiff  claimed  the  pony  was 
at  the  side  of  the  road  and  backed  into  the 
automobile  while  it  was  passing. — Priebe  v. 
Crandall,  187  S.  W.  605. 

$=s>l066  (Mo.App.)  In  action  for  goods  delivered 
to  defendant's  agent,  an  instruction,  submitting 
defendant's  liability  upon  delivery  to  him  or  his 
agent  or  "partner  the  word  "partner"  is  im- 
material, it  appearing  delivery  was  made  to  de- 
fendant's agent— Wellg  v.  Vallo,  187  S.  W.  621. 
<S=>I066  (Tenn.)  In  action  against  railway  for 
injuries,  where,  under  evidence,  there  was  no 
material  issue  for  jury  on  question  of  defend- 
ant's negligence,  error  in  charging  doctrine  of 
res  ipsa  loquitur  was  harmless.— Memphis  St 
Ry.  Co.  V.  Cavell.  187  S.  W.  179. 
€=>I0S6  (Tcx.Civ.App.)  Where  the  master  was 
not  required  to  warn  a  minor  servant  to  be  care- 
ful of  stobs  standing  in  ground  between  doors 
inclosing  merry-go-round,  charge  that  a  failure 
to  warn  if  a  man  of  ordinary  prudence  would 
have  done  so  was  material  error. — Dallas  Fair 
Park  Amusement  Asi'n  v.  Barrentine,  187  S. 
W.  710. 

«=>I066  (Tez.CiTjipp.)  Where  the  beneficiary 
£ave  A  receipt  in  full  for  two  life  policies 
which  recitea  that  she  voluntarily  made  and 
understood  the  settlement,  the  question  wheth- 
er her  relatives,  who  negotiated  the  compro- 
mise, were  her  authorized  agents,  is  immaterial, 
and  an  instruction  that  they  were  her  agents, 
«ven  if  erroneous,  is  harmless. — McDonald  t. 
jEtna  Life  Ins.  Co.  of  Hartford,  Conn.,  187  S. 
W.  1005. 

Where  the  beneficiary  voluntarily  gave  a  re- 
ceipt in  full  of  two  life  poUdea  for  one-half 
their  face  value,  the  question  whether  the  con- 
troversy as  to  cause  of  deceased's  death  be- 
tween the  insurer  and  her  relatives  was  to  be 
considered  as  if  between  herself  and  the  insurer 
waa  immaterial,  and  an  instruction  that  It 
should  be  so  considered  was  without  prejudice. 
—Id. 

«=9i067  (Mo.)  In  statutory  suit  at  law  to  as- 
certain and  adjudge  title  to  land,  error,  if  any, 
in  refusal  of  plaintiff's  requested  instruction  on 
defendant's  good  faith,  held  not  reversible,  where 
there  was  no  evidence  tending  to  show  defcnd- 
aiit'.s  bad  faith. — Schofield  v.  Harrison  Land 
&  Mining  Co.,  187  S.  W.  61. 
«=9l068(l)  (Mo.)  Plaintiff,  who  recovered  judg- 
ment, cannot  complain  of  erroneous  instrnctlons 
as  to  ne(;ligence  or  contributory  negligence ; 
such  questions  having  been  resolved  in  his  favor 
by  the  jury.— Craton  v.  Huntzinger,  187  S.  W. 
4& 

«=9l068(4)  (Mo.App.)  In  an  action  for  personal 
injuries  where  the  petition  alleged  that  plain- 
tiff expended  $7(X)  for  medical  assistance,  error 
in  instruction  authorizing  an  assessment  for  any 
money  spent  in  this  way,  without  restricting 
the  assessment  to  the  pleaded  sum,  was  harmless, 
v/liere  the  only  evidence  could  not  have  induced 
a  higher  assessment — Summers  v.  Chicago,  R. 
I.  &  P.  Ry.  Co..  187  S.  W.  125. 


«=»  1068(5)  (Tex.Oiv.App.)  Rejection  of  a  re- 
quested charge  is  immaterial  where  the  jnry  by 
its  verdict  did  the  precise  thing  the  charge 
would  have  required,  if  given.— Nanny  v. 
Vaughn,  187  S.  W.  499. 

€=>I069(1)  (Ten.Civ.App.)  In  paasenger's  ac- 
tion for  personal  injury,  discussion  of  jurors  in 
the  jury  room,  as  to  whether  plaintiff  had  really 
been  injured  and  as  to  the  probability  that  de- 
fendant would  appeal,  held  not  prejudicial  to  de- 
fendant.—Wichita  Falls  Traction  Co.  v.  Berry, 
187  8.  W.  415. 

€=»l07l(e)  (Mo.App.)  The  omission  of  the  find- 
ings of  fact  in  replevin  to  find  that  defendant 
was  in  possession  of  the  property  when  the  ac- 
tion was  institnted  is  rendered  harmless  by  the 
testimony  of  the  defendant,  admitting  that  pos- 
session was  in  his  agent  or  servant  at  the  time. 
-De  Wolff  V.  Morjno,  187  S.  W.  620. 
<e=»l073(l)  (Tex.Civ.App.)  It  was  not  prejudi- 
cial error  to  order  personal  judgments  against  a 
railway  company  in  favor  of  a  subcontractor's 
creditors,  where  the  decree  relieves  it  from  lia- 
bility upon  payment  of  the  amount  due  from  it 
to  the  subcontractor.- Texas  Bldg.  Co.  v.  Col- 
lins, 187  S.  W.  404. 

(I)   Brror  Waived  la  Appellate  Court, 

€=»I078(1)  (Mo.App.)  Assignments  of  error  not 
raised  in  the  appellants'  original  brief,  but  pre- 
sented by  their  reply  brief,  need  not  be  consider- 
ed.—Carradine  ▼.  Ford,  187  S.  W.  285. 

(K)  Snbaeqsent  Appeals. 

^»  1096(3)  (Mo.)  The  contention  that  part  of 
the  judgment  was  not  supported  by  any  evidence 
should  have  been  presented  on  the  former  appeal 
from  the  original  judgment,  which  was  affirmed, 
and  cannot  be  considered  on  appeal  from  an 
order  of  the  trial  court  striking  out  such  part  of 
the  judgment  after  affirmance. — Williams  v. 
Sands,  187   S.   W.  1188. 

«=>I099(7)  (Mo.App.)  Where  the  evidence  in 
the  second  trial,  for  failure  to  accept  produce 
shipments,  shows  a  state  of  facts  different  from 
that  on  which  the  case  was  first  decided,  the 
doctrine  of  res  adjudicata  is  inapplicable. — 
Roaring  Fork  Potato  Growers  t.  C.  O.  Clemona 
Produce  Co.,  187  S.  W.  617. 

XVU.  DETHRmNATION  AND  SISPO< 

SIXION  or  CAUSE. 

(B)  Alllrinsnce. 

9b»I  140(2)  (Mo.)  The  Supreme  Court  cannot 
affirm  a  judgment  by  eliminating  an  item  of 
damages  where  conflicting  evidence  renders  it 
a  jury  question  unless  the  plaintiffs  consent- 
Stone  r.  McConneU,  187  S.  W.  884. 
<e=>ll40(3)  (Mo.)  Where  a  verdict  for  plaintiffs 
is  proper  except  as  to  items  of  damages  which 
plaintiffs  agree  to  eliminate,  judgment  will  be 
entered  in  the  Supi-eine  Court  for  the  reduced 
amount— Stone  v.  McConuell,  187  S.  W.  884.' 

(D)   Rerersal. 

<S=3lf70(l)  (Tex.Clv.App.)  Under  rule  62a  0-i9 
S.  W.  x),  the  court  will  not  reverse  jud^rracnt 
for  errors  not  reasonably  calculated  to  cause, 
or  not  causing,  rendition  of  improper  judgment 
-Myers  v.  Grantham,  187  S.  W.  532. 
«=>  1 170(^3)  (Tex.Civ.App.)  Under  rul«  e2a  (149 
S.  W.  i)  nonprejudicial  error  in  overruling  a 
demurrer  held  not  ground  for  reversal. — Blount, 
Price  &  Co.  v.  Payne,  187  8.  W.  990. 
<&=»ir70(3)  (Tex.Oiv_App.)  In  wife's  suit  to  set 
aside  decree  of  divorce  fraudulently  obtained  by 
husband,  allegations  of  petition,  it  unnecessary 
or  in  the  nature  of  evidentiary  facts,  held  not  to 
require  a  reversal  of  judgment  for  her,  in  view 
of  rule  62a  for  Courts  of  Civil  Appeals  (140  S. 
W.  x).— McConkey  v.  McConkey,  187  S.  W. 
1100. 
II 
upon 


x^— MCTJonxey   v.   Aic«jonKey,   isi    s.    w. 

1170(7)  (Mo.App.)  In  a  libel  action  based/ VjOOQIC 

n  a  portion  of  an  affidavit,  the  court's  failure  O 
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to  reqaire  plaintUf  to  introdnce  the  entire  af- 
fidavit, or  tbe  pamphlet  in  which  it  was  pnhlish- 
ed,  is  not  reversible  error  onder  Rev.  St.  1909,  S 
2082,  forbidding  reversals  except  for  material 
errors,  where  defendant  did  not  offer  the  re- 
maining matter.— Ritschy  v.  Garrels,  187  S.  W. 
1120. 

<e=>ll70(9)  (Mo.App.)  Under  Rev.  St.  1909,  { 
2082,  authorizing  reversals  for  substantial  er- 
rors only,  the  failure  of  charge  to  require  the 
value  of  certain  unburned  tools  to  be  deducted 
from  the  total  insured  value  is  not  reversible 
error,  where  the  pleadings  admit  that  the  burn- 
ed goods  were  worth  more  than  the  amount  re- 
covered.— Maggard  v.  Pacific  Fire  In?.  Co.  of 
City  of  New  York,  187  S.  W.  569;  Same  y. 
Stuyvesant  Ins.  Co.,  Id.  571. 
^s>l  171(2)  (Tex.CivApp.)  An  assignment  of  er- 
ror to  an  allowance  of  $172.55,  of  which  $34 
was  possibly  erroneous,  will  be  entirely  overrul- 
ed when  the  $34  deduction  would  make  no  ap- 
preciable difference  in  tbe  result,  especially 
where  there  is  no  assignment  specifying  the  $34 
item.— Texas  Bldg.  Co.  v.  Collins,  187  S.  W.  404. 
<S=»II72(2)  (Tex.Civ.App.)  Under  rule  62«  for 
Court  of  Civil  Appeals  (149  S.  W.  x),  and  where 
policy  showed  that  parties  intended  that  it 
should  be  a  severable  contract,  judgment  for 
plaintiff  would  be  reversed  in  so  far  as  it  affect- 
ed interest  claimed  as  an  heir  and  by  assign- 
ment of  other  heirs  of  deceased  joint  beneficiary. 
— Modem  Woodmen  of  America  t.  Xanowsky, 
187  S.  W.  728. 

«s»ll73(2)  (Mo.App.)  In  partition,  where  plain- 
tiff did  not  appeal,  and  tbe  only  appeal  was  by 
a  defendant,  who  had  sought  to  enforce  a  ven- 
dor's lien  against  tbe  proceeds  of  the  sale,  the 
Court  of  Appeals  will  not  enter  such  judgment 
as  plaintiff  claims  the  trial  court  should  have 
entered.— Hodges  v.  Bryant,  187  S.  W.  623. 

«=9ll78(2)  (Mo.)  The  action  of  the  Court  of  Ap- 
peals in  remanding  a  cause  after  reversal  will 
not  be  disturbed  even  though  the  evidence  be 
insufficient  to  support  a  recovery,  where  there 
is  a  possibility  that  sufficient  evidence  may  be 
adduced  on  another  trial,  since  the  appellate 
court  under  Rev.  St.  1909,  I  2083,  has  authority 
to  remand  in  such  cases.— State  ex  rel.  ScuUin 
V.  Robertson,  187  S.  W.  34. 

The  Court  of  Appeals,  in  reversing  a  judg- 
ment, may  under  Hev.  St.  1909,  §  2083,  look 
into  the  entire  record  and  remand  the  case  if 
errors  appear  therein,  though  such  errors  are 
not  raised  by  the  respondent  by  cross-appeal,— 
Id. 

«=»II78(8)  (MoApp.)  Where  plaintiff  faUed  to 
prove  a  specific  act  of  negligence  alleged,  but 

£  roved  another  act  which  may  have  been  neg- 
gent,  judgment  in  bis  favor  would  be  reversed, 
and  the  cause  remanded  for  amendment.— Gilbert 
V.  IlUUard,  187  S.  W.  504. 

(C)   Handatte    mod    Proceedlnss    In    Lovrer 
Coart. 

^»II9I  (Tex.CivApp.)  Where  a  cause  was  re- 
versed and  remanded  by  a  Court  of  Civil  Ap- 
peals, and  no  mandate  issued  within  a  year,  tbe 
district  court  properly  dismissed  the  cause  and 
refused  to  reinstate  it.— I'evito  v.  Southern  Gas 
&  Gasoline  Engine  Co.,  187  S.  W.  1009. 

®»1 195(1)  (Ark.)  Where  on  second  appeal  It 
was  adjudged  there  could  be  no  recovery  under 
the  by-laws  of  a  fraternal  insurer  where  a  vio- 
lation of  law  on  part  of  member  resulted  in  his 
death,  such  holding  is  tbe  law  of  tbe  case  on  a 
subsequent  trial. — Eminent  Household  of  Co- 
lumbian Woodmen  v.  Howie,  187  S.  W.  176. 

APPEARANCE. 

^>4  (Tex.Civ.App.)  Where  suit  is  brought  to 
a  term  too  late  for  service,  defendant  waives 
bis  right  not  to  answer  at  that  term  by  filing 
a  plea  of  privilege  before  adjournment  thereof, 
under  Rev.  St.  1!)11,  art.  IKS'J.— Smith  v.  First 
Nat  Bank  of  Waco.  187  S.  W.  283. 


«=»9(3)  (Tex.CiT.App.>  Under  Rer.  St.  1879. 
art.  1243,  a  special  appearance  of  defendant  in 
motion  to  attack  a  service  operates  as  a  general 
appearance.— Oavald  v.  Williams,  187  S.  W. 
1001. 

^=>24(1)  (Tex.Civ.App.)  Although  not  served  (■! 
served  with  void  process,  appearance  of  a  nonre:- 
ident  defendant,  however  limited,  operates  a<  i 
general  appearance  at  the  snceeeding  term  undrr 
Rev.  St  1879,  art  1243,  conferring  Jnrisdicura 
over  his  person.— Osvald  v.  Williama,  187  S.  W. 
1001. 

€=»24(5)  (Mo.App.)  Fact  that  no  summons  wa.> 
issued  and  served  upon  party  made  defendani 
after  submission  of  the  case  opon  asragnment  to 
him  of  the  subject-matter  could  not  be  relleJ 
upon  by  him  to  destroy  the  judgment  where, 
by  filing  motion  to  strike  out  amended  Po- 
tion, he  voluntarily  entered  bis  general  ap- 
pearance to  the  merits. — Bush  t.  Block,  187  !i 
W.  153. 


APPLICATION. 


See  Payment 

APPOINTMENT. 

See  Charities,  «=347 ;  Elections,  ®=»51 ;  Ex- 
ecutors and  Administrators,  ©=517-31 ;  Mu- 
nicipal Corporations,  ©s>131;  SbeiiiFs  and 
Constables,  «=>18. 

APPROPRIATION. 

See  States,  «=>1S0,  131. 

APPROVAL 

See  Appeal  and  Error,  «=»1022. 

ARBITRARY  POWER. 

See  Carriers,  ©=>18. 

ARBITRATION  AND  AWARD. 

See  Insurance,  «s>574,  579,  612. 

I.  BTnBBnSSIOH. 

$=92  (Mo.App.)  Disputants  may  agree  to  s 
common-law  arbitration,  the  statutory  and  c<:<iii- 
mon-law  methods  of  arbitration  being  regard- 
ed as  distinct  and  concurrent  remedies  aimin! 
at  the  same  result — Thatcher  Implement  & 
Mercantile  Co.  v.  Bnibaker,  187  S.  W.  117. 

A  submission  to  arbitration  in  writinK  is  with- 
in statute,  although  there  is  no  clause  authrr- 
ising  a  circuit  court  judgment  upon  the  awar>i 
made  pursuant  to  the  submission,  althoneh  at 
common  law  the  submission  agreement  may  bt 
either  parol  or  in  writing. — Id. 

Where  parties  by  wnting  agreed  to  buIhici 
to  arbitration  a  controversy  arising  ont  of  a 
contract  under  law  of  Indiana  which  goTera: 
the  agreement  the  contract  not  containioE  a 
provision  "that  such  submission  be  made  a 
rule  of  any  court  of  record  designated  in  ta« 
instrument,  it  was  an  agreement  for  commc<ii- 
law  arbitration. — Id. 

€=>3  (Mo.App.)  All  that  is  required  of  a   ^'ub- 
mission  to  arbitration  is  that  a  cause  of  actice 
shall  appear  to  exist— Thatcher  Implement  4 
Mercantile  Co.  v.  Brubaker,  187  S.  W.  117. 
©=»I2  (Mo.App.)  Where  a  submission  to  •rtt- 
tration  was  to  be  decided  according  to  roles  it' 
an  association,  arbitrators  not  being  presoio^' 
to  know  tbe  law,  unless  partiality,  cormpti''^. 
or  gross  miscalculation  exiats,  the  courts  uli. 
not  interfere.— Thatcher  Implement  &  Mereu- 
tile  Co.  V.  Brubaker,  187  S.  W.  U7. 
®=>I8  (Mo.App.)  A  contract  of  submission  to       T 
arbitration,  in  writing,  not  made  in  Miarour.    J I  ^ 
and   to  be  performed  in   Indiana,   is   goverofi    ^  '^^' 
by    laws   of    Indiana. — Thatcher    Implement   k 
MercantUe  Co.  t.  Brubaker,  187  S.  W.  IIT. 
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m.  AWARD. 

^=>85(3)  (Mo.App.)  In  an  action  upon  an 
award  made  upon  a  common-law  agreement  of 
arbitration,  burden  is  on  plaintiff  to  plead  and 
prove  not  only  award  but  submissionj  since  ar- 
bitrators have  no  power  to  bind  parties  beyond 
terms  of  submission. — Thatcher  Implement  & 
Mercantile  Co.  v.  Brnbaker,  187  S.  W.  117. 

A  formal  agreement  of  submission  to  arbitra- 
tion, treated  by  committee  as  a  bill  of  partica- 
lars,  it  beinR  aacmmed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  particulars  equaled 
in  scope  subject-matter  and  cause  defined  in 
formal  agreement,  held  suflSdent  proof  of  the 
agreement  of  arbitration.— Id. 

The  same  presumptions  beinK  indulged  in  fa- 
Tor  of  an  award  on  an  agreement  of  arbitration 
as  apply  to  Judgments  of  courts  of  record, 
award  will  be  presumed  to  be  within  submis- 
sion, unless  contrary  expressly  appears. — Id. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error,  «=>261,  1060;  Grimi- 
nal  Law,  <8=>706-730:  Trial,  «=»129,  182. 

ARSON. 

See  Criminal  Iiaw,  «=>406;  Witnesses,  i&=>52. 

®=»4I  (Tex.Cr.App.)  In  a  prosecntion  for  ar- 
son, in  view  of  evidence,  inclusion,  in  charge  on 
principals,  of  words  "whether  in  point  of  fact 
all  were  actually  bodily  present  or  not,"  held 
not  erroneous.— Arensman  v.  State,  187  8.  W. 
471. 

In  a  prosecution  for  arson,  where  the  court 
told  the  jury  under  what  circumstances  they 
could  consider  defendant's  wife's  statements  in 
his  absence  tending  to  show  by  them  a  com- 
mon design,  purpose,  or  intent  to  bum  "said 
stock  of  millinery,"  he  should  have  said  "said 
building."-Id. 

ASSAULT  AND  BATTERY. 

See  Homicide,  «=>10O,  257,  310;  Rape,  «=»16. 

ASSESSMENT. 

See  Insniance,  €=b191.  862;  Htmidpal  Cor- 
porations, «=»407-578;  Taxation,  <8=i>466, 
483. 

ASSETS. 

See  Executors  and  Administrators.  -  49*40,  {tS. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Srror,  «=>722^742';  Criminal 
Law,  «s>1129. 

ASSIGNMENTS. 

See  Alteration  of  Ibstmments ;  Bflla  and  Notes, 
«==>317;  Fraudulent  Conveyances;  Insurance, 
«=»222;  Judgment,  <&=>6S3;  Landlord  Hnd 
Tenant,  *=>79;  Patents;  Venue,  «ts»27. 

I.  BEQinSXT£S  Aia>  VAI.rDXTT. 

(A)  Pro»ertr>  Bstatea,  and  aisbta  AnlSB- 
mble. 


>I2  (Tex,Civ.App.)  A  building  contractor 
may  assign  a  debt  vrhicb  is  to  accrue  in  bis 
favor  under  bis  contract.— King  v.  Hardin  Lum- 
ber Co.,  187  S.  W.  401. 

(B).  Mode  «Bd    Safltolenox  of   Aaatsninent. 

e=>Si  (Tcx.Civ.App.)  An  order  by  a  building 
contractor  to  the  owners  to  pay  a  materialman 
a  certain  sum  operates  without  acceptance  as 
an  equitable  asgignment  of  the  fund  to  accrue 
in  favor  of  the  contractor.- King  v,  Hardin 
Lumber  Co.,  187  S.  W.  401. 


IT.  ACTIONS. 

<=9l3l  (Tex.Civ.App.)  In  actions  by  assignee 
to  enforce  payment  of  the  fund  assigned,  the  al- 
leged invalidity  of  the  assignment  due  to  re- 
striction in  assignor's  contract  against  assign- 
ment is  defensive  matter  which  defendant  must 
?lead  and  prove.— King  v.  Hardin  Lumber  Co., 
87  S.  W.  401. 

ASSOCIATIONS. 

See  Exchanges;  Insurance,  ^s>603-819. 

ASSUMPTION  OF  DEBT. 

See  Mortgages,  €=>280,  283;  Partnership,  «=> 
239. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  «3920a-228,  280. 

ATTACHMENT. 

See  Exemptions;    Garnishment;    Homestead. 

VIX.   QVASHIHO.    VAOATIHO.    DXSSO> 
rXTTXON.  OB  ABAITDONMENT. 

<S=>265  (Mo.)  Under  Rev.  St.  1009,  §  2208,  au- 
thorizing attachments  without  bond  against 
nonresidents,  etc.,  a  nonresident  defendant's 
plea  to  the  jurisdiction,  without  answer  to  the 
merits,  did  not  affect  the  attachment  made  with- 
out bond.— Donovan  v.  (iibbs,  187  S.  VV.  46. 

Under  Rev.  St.  1909,  f  2298,  attachment 
agaiust  nonresident,  plaintiff  having  given  no 
bond,  was  not  automatically  dissolved  by  de- 
fendant's filing  answer,  but  required  a  motion 
and  action  thereon. — Id. 

Under  Rev.  St.  1909,  {  2298,  in  suit  by  at- 
tachment agtunst  a  nonresident,  in  which  plain- 
tiff gave  no  bond,  where  cause  had  been  taken 
under  advisement  by  court  when  defendant's  an- 
swer was  filed,  filing  without  leave  and  without 
setting  aside  submission  of  case  did  not  ren- 
der'  applicable  the  proviso  of  the  section  rela- 
tive to  dissolution  of  attachment  by  answer, 
though  construed  to  automatically  dissolve  the 
attachment  upon  filing  of  defendant's  answer. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,  «=9261,  1060;  Coeta, 
<8=»172;  Criminal  Law,  <8=»706-730;  In- 
surance, «=»602;  Interpleader,  S=>35;  Tri- 
al, €=s>120,  132. 

XX.  XUBTAXITER   AND  AtTTHOXUTT. 

^s»8l  (Mo.App.)  An  attorney  has  authority  as 
agent  to  bind  his  client  for  the  price  of  printing 
briefs.— Mendenhall  v.  Sherman,  187  S.  W.  271. 
Where  attorney  gives  order  for  briefs  to  be 
printed  in  case,  j^rima  facie  the  client,  and  not" 
the  attorney,  is  bable  therefor.— Id. 
<S=>86  (Tex.Civ.App.)  If  agreements  of  counsel 
relating  to  payment  of  jury  fee  in  husband's 
actum  for  divorce  and  to  tbe  passing  of  the 
case  were  in  fact  made  by  defendant's  counsel, 
it  was  Immaterial  that'  defendant  was  without 
knowledge  thereof. — McConkey  i.  MeConkey, 
187  S.  W.  1100. 

IV.  COMPENSATION  AND  UEN  OP 

ATTORNEY. 

(B)  Lien. 

4=>I80  (MaApp.)  Where,  attorneys  handed  a 
copy  of  a  written  compensation  contract  to  de- 
fendant, there  was  a  suflicient  compliance  with 
Rev.  St.  1909,  §  965,  requiring  written  notice 
of  an  attorney  s  interest  in  bis  client's  cause  of 
action.— Simpson  t.  Federal  Lead  Co.,  187  8. 
W.  1123. 

Where  notice  of  attorney's  claim  to  lien  for 
compensation  was  served  upon  the  defendant's 
claim  agent,  who  was  authorized  to  settle  the 
case,  and  he  afterwards  attempted  to  do  so  wit!) 
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the  attomeya,  htld,  that  defendant  waived  any 
defects  in  the  manner  of  service — Id. 
<S=>I92(2)  (Mo.App.)  A  petition  setting  out  a 
compensation  contract  between  plaintiff  attor- 
neys and  their  client,  and  alle|;ing  that  a  copy 
thereof  was  duly  served  in  writing  upon  defend- 
ant, sufficiently  alleges  a  notice  to  defendant 
under  Hev.  St.  1909,  i  965,  requiring  written 
notice  of  the  attorney  s  claim  to  be  served. — 
Simpson  t.  Federal  Lead  Co..  187  S.  W.  1123. 

AUTOMOBILES. 

See  Evidence,  €=»535;  Exemptions,  <g=344; 
Highways,  <S=s>  172-184 ;  Municipal  Corpora- 
tions, <S=>705,  706;  Street  Railroads,  «=> 
112. 

AUTOPSY. 

See   Insurance,    €=9549. 

AUTOPTIC  PROFERENCE. 

8e«  Evidence,   <^:»192. 

AWARD. 

See  Arbitration  and  Award. 


See  Pledges. 


BAILMENT. 


BANKS  AND  BANKING. 

II.   BAITKING   CORPORATIONg   AND 
ASSOCIATIONS. 

(B)  Inaolvencr   and   Dlsaolnttoii. 

$:»7i  (Ark.)  Acts  1913.  p.  462,  concerning  the 
organization  and  control  of  banks,  governs  the 
sale  of  an  insolvent  bank's  assets  not  under 
mortgage  or  other  lien,  and  Klrby's  Dig.  $ 
6236,  providing  the  manner  of  foreclosure  of 
mortgages  and  other  liens,  has  no  application.— 
Citizens'  Bank  &. Trust  Co.  v.  Raines,  187  S. 
W.  932. 

Under  Acts  1913,  p.  462,  touching  the  organi- 
zation and  control  of  banks,  where  the  court 
ordered  the  assets  of  an  insolvent  bank  to  be 
sold  at  private  sale,  and  the  deputy  commission- 
er held  a  public  sale,  but  recommended  to  the 
court  that  it  be  not  approved,  because  of  a  larg- 
er offer  subsequently  made,  the  court's  approv- 
al of  the  public  sale  held  an  abuse  of  its  dieore- 
tion.— Id. 

Where  tbe  probate  court  ordered  the  sale  of 
the  assets  of  an  insolvent  bank  at  private  sale 
under  Acts  1913,  p.  462,  although  a  public  sale 
was  made,  in  considering  the  question  of  con- 
firmation It  should  be  treated  as  a  private  sale,' 
and  the  rule  that  inadequacy  of  price  In  the  ab- 
sence of  fraud  does  not  afford  grounds  for  with- 
holding confirmation  of  a  public  jndidal  sale 
does  not  apply. — Id. 

m.  FUMOTIONS  AMB  DEAI.IK08. 

(C)  Deposit*. 

®=>l  19  (Ark.)  A,  general  deposit  of  money  in  a 
bank  passes  the  title  immediately  to  the  bank, 
and  establishes  the  relation  of  debtor  and  credi- 
tor between  the  bank  and  depositor.— State  Nit. 
Bank  v.  First  Nat  Bank  of  Atchison,  187  S.  W. 
673. 

(D)   Collections. 

0=a  1 59  (Ark.)  A,  bank  receiving  a  draft  for  col- 
lection merely  is  the  agent  of  the  remitter, 
drawer,  or  forwarding  bank,  and  takes  no  title 
to  the  paper  or  the  proceeds  when  collected,  but 
holds  the  same  in  trust  for  remitting.— State 
Nat.  Bank  v.  First  Nat.  Bank  of  Atchison,  187 
S.  W.  673. 

No  intention  that  the  bank,  to  which  a  draft 
was  sent  for  collection,  should  take  title  to  the 
proceeds,  is  indicated  by  the.  drawer,  living  in 
Little  Rock,  Instructing  it  to  remit  tiie  pro- 
ceeds bf  little.  Bock  epccbanger— Id.- 


«S9I6I(3)  (Ark.)  The  rule  that  an  agent,  hav- 
ing for  collection  obligations  due  his  principal, 
can  receive  only  money  in  payment,  unless  oth- 
erwise instructed,  applies  to  a  bank  holding 
drafts  for  collection. — ^State  Nat  Bank  v.  First 
Nat  Bank  of  Atchison.  187  S.  W.  673. 
<S=s>l66(l)  (Ark.)  The  drawer  of  draft  held  en- 
titled to  a  preference  out  of  money  going  into 
hands  of  collecting  bank's  receiver,  its  check, 
by  which  it  remitted,  not  having  been  paid.— 
State  Nat  Bank  v.  First  Nat  Biuik  of  Atchi- 
son, 187  S.  W.  673. 

Payment  by  check  to  a  bank  collecting  a  draft 
from  a  depositor  held  to  be  in  cash,  so  that  pro- 
ceeds could  be  followed  into  receiver's  bands. 
—Id. 

The  drawer  of  a  draft  sufficiently  identifies 
and  traces  the  proceeds,  to  be  entitled  to  prefer- 
ence, by  showing  that  after  the  collection  the 
collecting  bank  always  had,  and  there  went  into 
the  hands  of  its  receiver,  money  exceeding  the 
draft— Id. 

<3=5 1 75(8)  (Tex.Giv.App.)  Evidence  in  an  action 
against  a  bank  for  negligence  in  not  collecting 
a  draft  hold  sufficient  to  exonerate  it  of  neg- 
ligence.— First  Nat.  Bank  of  Roswell,  N.  H.. 
V.  Browne  Grain  Ca,  187  S.  W.  489. 

BAR. 

See  Judgment,  <S=s>552-662. 

BENEFICIAL  ASSOCIATIONS. 

See   Insurance,   ^=9693-819. 

BENEFITS. 

See'  Municipal  Corporations,  C=9438. 

BEST  AND  SECONDARY  EVIDENCE 

See  Evidence,   <S=>18S. 

^    BIAS. 

See  Jury.  $=>d7. 

BILLIARD  TABLES. 

See  Licenses,  ^a»5^. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILL  OF  UDING. 

See  Oanriers,  «aa2ia   ' 

^    BILL  OF  REVIEW. 

See  Querdien  and  Ward,  ®7>163;    Jndcment, 
®=335. 

BILLS  AND  NOTES. 

See  Evidence,  «=3423,  445;   Judsment,  «=>fi83; 
Pledges,  <S=:»44;   Release,  (S=s»28. 

i.   REQTTISrrES   ANB  VAUDITT. 
(O)  .Kxeentioa  and  Dell-rery. 

€s»63  .('^1^)  Under  Uniform  Negotiable  In- 
struments Law  191S,  J"  16,  and  under  the  law 
merchant,  negotiable  inatmiBents  are  incomplete 
and  revocable  until  dolltery. — Ard  v.  Bowie,  laT 
S.  W.  10^. 

(p)  VAiidttr. 

€s9lO(»  (Ark.)  Contract  between  husband  and 
wife,  whereby  part  consideration  for  his  note 
was  that  wife  should  not  file  answer  to  hia 
cross-complaint  for  divorce  and  should  make 
no  defense  to  the  action,  was  void  as  against 
public  policy,  notwithstanding  existence  ot  legal 
grounds  for  divorce,— Hood  v.  Roleson.  187  S. 
W.  1059. 

n.  coNSTRiroTioiir  aitd  opebattoh. 

€=>I32  (Mo.App.)  Maker  of  note  for  amounts 
advauoed  by  plaintiS  under  aa. agreement  thai 
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after  makn  had  raised  money  for  a  mimng  comr- 
p»nj,  and  after  it  bad  purchased  maker's  prop- 
erty maker  would  reimburse  plaintiff',  was  not 
liable  where  plaintiff  failed  to  pay  it  over  to  the 
maker.— KeUer  v.  Yzabal,  187  S.  W.  676. 

V.   RIGHTS  AND  LIABIIJTIES  ON  IN> 
DOBSEMENT  OB  TBAHSFER/ 

(A)  IntlovaeBiemt  Before  Delivery  to  or 
Transfer  by  Payee. 

®=>242  (Ark.)  One  indorsing  a  note  before  de- 
livery becomes,  so  far  as  the  face  of  the  note  is 
concerned,  a  joint  maker  thereof. — Tancred  v. 
First  Nat.  Bank  of  Ft  Smith,  187  S.  W.  160. 

<&=>254  (Tex.Cxv.App.)  An  indorser's  liability 
may  be  fixed  by  protest  or  by  bringing  salt  at  the 
first  term  of  court  to  which  the  suit  can  be 
brought  after  it  becomes  due  or  by  suit  at  the 
second  term  of  court  after  it  becomes  due,  and 
showing  why  suit  waa  not  instituted  at  the  £rst 
term;  and,  if  not  so  fixed,  he  is  discharged.— 
Barger  v.  Brubaker,  187  S.  W.  1025. 

An  indorser,  requesting  an  indorsee  to  give  the 
maker  of  notes  further  time,  waived  the  bring- 
ing of  any  suit  to  fix  his  liability  as  indorser 
until  after  he  notified  indorsee  that  he  denied 
liability  as  Indorser. — Id. 

Where  the  indorser  by  unequivocal  words  or 
acts  misleads  the  holder,  and  induces  him  to  dis- 
pense with  notice,  suit,  etc.,  required  by  law  to 
fix  liability  of  an  indorser,  he  may  be  regarded 
as  having  waived  his  right  under  the  law  to  have 
the  note  protested,  suit  brought,  etc — Id. 

@=9256  (Ark.)  An  accommodation  indorser  on  a 
note  is  released  from  obligation  thereon  by  re^ 
lease  of  one  of  the  principal  makers  by  the  hold- 
er with  knowledge  of  such  indorsement. — Tan- 
cred V.  First  Nat.  Bank  of  Ft  Smith,  187  S. 
W.  160. 

(B)  Iiid«rBein«iit  for  Transfer. 

€=s>296  (Mo.App.)  -An  indorser  of  a  draft  "for 
collection"  warrants  that  the  instrument  is  gen- 
uine, that  he  had  good  title  to  it,  etc.,  both  un- 
der Rev.  St.  1909,  §  10034,  or  the  law  merchant. 
—In  re  Zlegenhein,  187  S.  W.  893. 

<g3»299  (Tex.CiTApp.)  Und«r  Vemon'a  Saylea' 
Ann.  Civ.  St  1914,  art.  579,  there  was  no  cause 
of  action  against  the  indorser  of  a  note  where 
suit  thereon  was  not  filed  before  the  first  term 
to  which  suit  could  be  brought  after  right  of 
action  accrued,  or  before  the  second  term  ot  such 
court— McCamant  t.  McCamant,  187  S.  W. 
101)6. 

An  indorser  is  ordinarily  only  secondarily 
liable,  and  only  in  a  case  where  the  indorsement 
was  made  at  execution  and  delivery  of  the  in- 
strument is  he  primarily  liable  so  as  to  dispense 
with  the  necessity  of  fixing  his  liability  by_  com- 
pliance with  the  statute  regulating  the  bringing 
of  such  suits  at  a  given  term. — Id. 

To  bind  an  indorser  where  suit  has  not  been 
brought  within  the  time  required  by  law,  mat- 
ters of  excuse  must  be  alleged  and  proven.— Id. 

(C)  AaalarmmeBt  or  Sale. 

€=^317  (Mo.App.)  A  negotiable  certificate  of 
deposit,  assigned  after  maturity,  is  taken  subject 
to  defenses  available  against  the  payee. — State 
ex  reU  Hadley  v.  GreenviUe  Bank,  187  S.  W. 
507. 

(D)  Bona  Fide  Pnreliaaera. 

«s>327  (Tez.CiT.App.)  A  "holder  in  doe  course" 
is  one  who  has  taken  an  instrument  complete 
and  regular  on  its  face,  and  has  become  the 
owner  of  it  before  it  was  overdue. — McCamant 
V.  McCamant,  187  S.  W.  1096. 

An  innocent  or  bona  fide  holder  for  valne  of 
negotiable  paper  is  one  who  has  taken  it  in  good 
faith  for  a  valuable  consideration  in  the  ordi- 
nary course  of  business,  and  when  it  was  not 
overdue. — ^Td. 


4S0342  (Mo.App.)  TJmder  Negotiable  Tnstru- 
ments  Law,  one  who  takes  a  negotiable  cartifl* 
cate  of  deposit  with  the  words  "payment  refua- 
ed"  stamped  thereon  is  not  a  holder  in  due 
course.— State  ex  rel.  Hadley  v.  GreenviUe  Bank, 
187  S.  W.  597. 

@=9342  (Tex.Civ.Anp.)  Corporation  accepting 
notes  under  subscription  contract  for  its  stock 
to  be  issued,  with  notice  of  the  conditions  con- 
tained in  the  contract  and  notes,  held  not  a 
bone  fide  holder  of  such  notes.— Commonwealth 
Bonding  &  Casualty  Ina.  Co.  y.  Meeks,  187  S. 
W.  681. 

9=9357  (Mo.App.)  Assignment  of  notes,  made 
long  before  maturity  to  a  bank,  as  collateral  for 
a  loan,  without  notice  of  any  equities  existing  be- 
tween the  original  parties,  rendered  the  bank  a 
holder  in  good  faith.— McLean  County  Bank  v. 
Brown,  187  S.  W.  785. 

«=»362  (Mo.App.)  Under  Negotiable  Instru- 
ments Law,  giving  one  who  holds  under  a  hold- 
er in  due  course  all  his  transferor's  rights,  a 
transferee  after  maturity  from  a  holder  in  due 
course  is  himself  a  bolder  in  due  course  if  not 
a  party  to  any  fraud  In  its  procurement- State 
ex  rel.  Hadley  t.  GreenviUe  Bank,  187  S.  W. 
697. 

VI.  PBESENTBCENT,  BEBIANB,  NO- 
TICE AND  FKOTEST. 

<S=»404(1)  (Tex.Civ.App.)  Instruments  indorsed 
and  transferred  after  maturity  must  be  present- 
ed within  reasonable  time  to  charge  an  indorser; 
the  holder  not  being  strictly  bound  by  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  579.— Barger  v. 
Brubaker,  187  S.  W.  1025. 
^=>408  (Tex.Civ.App.)  An  indorser's  liability 
may  be  fixed  by  protest  or  by  bringing  suit  at 
the  first  term  of  court  to  which  the  suit  can  be 
brought  after  .it  becomes  due,  or  by  suit  at  the 
second  term  of  court  after  it  becomes  due,  and 
showing  why  suit  was  not  instituted  at  the  first 
term ;  and,  if  not  so  fixed,  he  is  released.'— Bar- 
ger V.  Brubaker,  187  S.  W.  1025. 
9=3422(1)  (Tex.Civ.App.)  Where  the  indorser 
by  unequivocal  words  or  acts  misleads  the  hold- 
er,, and  induces  him  to  dispense  with  notice, 
suit,  etc.,  required  by  law  to  fix  liabiUty  of  an 
indorser,  he  may  be  regarded  as  having  waived 
his  right  under  the  law  to  have  the  note  protest- 
ed, suit  brought,  etc— Bargei  v.  Brubaker,  l87 
S.  W.  1025. 

vni.  AcnoMs. 

^soASiCl)  (Tex.Civ.App.)  An  indorser  cannot 
escape  liability  by  showing  that  he  had  an  un- 
derstanding that  his  indorsement  was  to  be 
without  recourse  on  him,  that  he  was  ignorant 
of  the  legal  effect  of  signing  his  name  on  the 
back  of  the  note,  and  that  he  was  told  that  sign- 
ing his  name  was  only  a  formal  matter  necessa- 
ry to  transfer.— Barger  t.  Brubaker,  187  S.  W. 
1025. 

9=3452(3)  (Mo.App.)  Under  Negotiable  Instru- 
ments Law,  lack  or  failure  of  consideration  for 
the  execution  of  negotiable  paper  is  a  defense 
against  all  but  holders  in  due  coarse. — State  ex 
rel.  Hadley  v.  Gteenville  Bank,  187  S.  W.  6»7. 
€=»467(3)  (Tex.Civ.App.)  Petition  in  action 
against  the  maker  and  the  payee  and  indorser 
of  a  note  held  to  aver  that  plaintiff  acquired 
the  note  before  maturity.— McCamant  v.  Mc- 
Camant, 187  S.  W.  1096. 

9=»484  (Mo.App.)  In  an  action  on  a  note,  an- 
swer held  to  sufficiently  aUege  that  plaintiff 
agreed  to  raise  money  for  a  mining  company  out 
of  which  defendant  should  be  paid,  and  out  of 
which  payment  he  was  to  repay  plaintiff  the 
amount  advanced  represented  by  the  note  in 
suit— KeUer  v.  Yzabal,  187  S.  W.  676. 
<8=>4g7(2)  (Ark.)  The  holder  of  a  negotiable 
note,  showing  that  he  purchased  It  in  the  usual 
course  for  value,  makes  a  prima  facie  case  of 
bona  fide  purchaser,  and  the  burden  shifts  t6 
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'defendant   to   ahow   notioe.— Holland   Banking 

Co.  ■».  Haynes,  187  S.  W.  632. 
^=>503  (Ark.)  In  action  on  note,  defense  being 
that  defendants  signed  as  sureties  without  con- 
sideration, exclusion  of  plaintiff's  evidence,  that 
at  the  execution  of  the  note  the  principal  on  the 
note  sold  a  horse  on  which  plaintiff  had  a  lien, 
as  showing  surrender  of  such  lien  and  a  new 
trade  made  as  a  consideration  for  the  note,  was 
error.— High  ▼.  Beed,  187  S.  W.  168. 
9=>523  (Ark.)  In  a  foreclosure  suit,  evidence 
held  to  show  that  a  defendant  signed  a  note  to 
the  plaintiff  as  accommodation  indorser. — ^Tan- 
cred  V.  First  Nat  Bank  of  Ft.  Smith,  187  S. 
W.  160. 

«=s>527(2)  (Ark.)  Bvidence  hel4  sufficient  to 
prove  payment  of  note  by  check,  although  pay- 
ee's cashier  testified  the  amount  of  such  note 
had  been  subsequently  included  in  a  larger  note, 
such  testimony  not  being  entitled  to  much 
weight,  where  such  cashier  was  confidential 
agent  for  the  maker  who  executed  such  papers 
as  he  directed.— Evans  v.  Williams,  187  S.  W. 
446. 

«=»537(1)  (Ark.)  Plaintiff  In  an  action  on  a 
note  making  a  prima  Sacie  case,  and  the  testi- 
mony disclosing  no  legal  defense,  verdict  should 
be  directed.— Holland  Banking  Co.  v.  Haynes, 
187  a.  W.  682. 

BOARDS.  ' 

See  Taxation,  «=>466,  493. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  <S=s»327-362 ;  Vendor  and 
Purchaser,  «=a232. 

BONDS. 

See  Appeal  and  Error,  «=>384j:  Attachment, 
<S=s^;  Counties,  «=>182;  Highways,  <S=> 
90;  Insurance,  €=»2S0;  Mandamus,  ^=»35; 
Bailroads,  $s»150;  Sheriffs  and  Constables, 
«=>168. 

BOOKS. 

See  Corpoiatioiis,  4=>181. 

BOUNDARIES. 

See  Adverse  Possession,  ^=966. 

I,  DESOXtlFTIOK. 

«=»8  (Tex.Civ.App.)  An  excess  of  1,500  varas 
in  an  18-mile  line  is  not  so  great  as  to  require 
rejection  of  all  calls  in  the  survey.— Nanny  v. 
Vaughn,  187  S.  W.  499. 

«s>l4  (Mo.)  Whether  description  states  that 
land  extends  "to"  a  stream  or  "from"  it,  is  im- 
material, since  both  forms  equally  imply  that 
it  is  in  contact  with  the  water  course. — White- 
side v.  Oasis  Club,  187  S.  W.  27. 

A  description  of  land  as  "all  the  land  lying 
west  of  the  lake,"  means  the  same  as  u  it 
were  "the  land  bounded  on  the  east  by  the 
lake."— Id.  ,  , 

$s»25  (Tex.Civ.App.)  Where  the  eastern  tiers 
of  surveys  were  located  before  the  western  tiers 
and  their  east  lines  can  be  ascertained,  their 
calls  should  prevail  over  the  western  calls  even 
if  there  is  a  slight  variance.— Nanny  v.  Vaughn, 
187  S.  W.  409. 

n.  EVEDEVOE,  ASOERTAIKMENT,  AND 
ESTABLISHMENT. 

^:=>33  (Tex.Civ.App.)  The  law  presumes  that 
surveys  were  made  as  stated  in  field  notes  ap- 
proved by  the  General  Land  Office. — Nanny  v. 
Vaughn,  187  S.  W.  499. 

«=937(6)  (Tex.Giv.App.).  In  action  to  quiet 
title,  the  issue  being  a  disputed  boundary,  evi- 
dence held  to  show  valid  agreement  and  loca- 
tion of  boundary  between  defendant  and  a 
Sredeccssor  in  title  of  plaintiff.— Bigham  v. 
tamps,. 187  S.  W.  783.         ' 


<»»40(1)  (Tex.Giv.App.)  In  trespass  to  try  title, 
evidence  of  the  location  of  boundary  lines  of 
oounty  school  lands  held  to  raise  a  question  fo^ 
the  jury.— Cross  v.  Wilkinson,  187  S.  W.  345. 

BREACH  OF  MARRIAGE  PROMISE. 

$=s>22  (Tex.Civ.App.)  In  an  action  for  damages 
for  the  breach  of  a  promise  of  marriage,  where 
there  was  no  attack  upon  the  character  of  the 
defendant's  presoit  wife,  evidence  for  defendant 
that  her  general  character  was  above  suspicion 
was  inadmissible.— Eaker  v.  Parrisb,  187  S.  W, 
517. 

€=»23  (Tex.Civ.App.)  Evidence  held  to  snstain 
a  finding  that  there  had  been  a  contract  of  mar- 
riage as  alleged.— Kaker  v.  Parrish,  187  S.  W. 
517. 

Evidence  held  to  sustain  a  finding  that  the 
contract  had  not  been  mutually  rescinded  oi 
abandoned. — Id. 

ig=s>34  (Tex.Civ.App.)  That  plaintiff  in  action 
for  breach  of  promise,  in  answer  to  defendant's 
statements  that  he  did  not  know  that  he  would 
ever  marry  and  that  he  did  not  have  the  same 
nfTectlon  for  her  as  formerly,  said  that  they  had 
better  quit,  was  not,  as  a  matter  of  law.  a 
waiver  or  surrender  of  her  rights  under  the 
contract— Kaker  v.  Parrish,  187  S.  W.  517. 

BRIEFS. 

^ee  Appeal  and  Error,  9s»75&-773;  Attorney 
and  Client  <S=»81. 

BROKERS. 

See  Customs  and  Usages,  4=>11,  18 :  EJvidence, 
®=>130,  317,  471.  472,  553;  Exchanges; 
Pleading,  (S=»237. 

n.  EMFX.O'TMENT  AND  AUTHORITT. 

<S=>8(3)  (Tex.Civ.App.)  In  broker's  action  for 
commission  for  effecting  a  lease,,  evidence  heid 
to  show  defendant's  express  authority  to  secure 
a  contract  to  rent  to  a  certain  party  on  the 
terms  finally  embraced  in  the  contract. — Brady 
V.  Bichey  &  Casey.  187  S.  W.  508. 

m.  DtFTIES  AND  UABUJTIES  TO 
PRINCIPAI.. 

©=938(5)  (Ark.)  Where  landowner  had  intimat- 
ed that  if  he  could  not  secure  price  named  he 
would  be.  willing  to  consider  less,  broker's  re- 
mark to  prospective  purchaser  that  if  purchaser 
would  let  the  broker  work  it  out  for  him  he 
might  be  able  to  buy  it  for  less  was  not  fraudu- 
lent conduct  as  a  matter  of  law  toward  the 
landowner.— Right  v.  Marshall,  187  S.  W.  433. 

IV.  COMPENSATION  AND  UEN. 

®=>49(1)  (Tex.Civ.ApiO  Landowner,  who  coo* 
tractcd  to  pay  plaintitf  commission  if  she  sold, 
was  liable  therefor,  though  the  buyer  procured 
was  buving  for  a  company. — Black  v.  Wilson, 
187  S.  W.  493. 

A  landowner,  who  agreed  to  pay  commissiai 
if  plaintiff  sold  his  land,  was  liable  therefor, 
plaintiff  having  procured  a  purchaser,  thoufli 
plaintiff's  agency  was  not  exclusive. — Id. 
<S=>53  (Tex.Civ.App.)  Broker  employed  to  pro- 
cure purchaser  could  recover  commission,  though 
the  purchaser  procured  desired  the  land  and  vis 
interested  before  he  was  procured  by  the  broker. 
—Black  V.  Wilson,  187  S.  W.  493. 
«=sS4  (Tex.Civ.App.)  Where  a  broker  alleged  i 
contract  to  procure  a  responsible  lessee,  the  de- 
fendant who  accepted  the  lessee  procured  anl 
entered  into  a  lease  with  him,  was  estopp<d 
from  alleging  anything  against  the  lessee's  re- 
sponsibility, except  fraud  on  the  part  of  broker*! 
employ^,  inducing  his  acceptance. — Brady  v. 
Bichey  &  Casey,  187  S.  W.  508. 
©=>56(2')  (Ark.)  Where  realty  brokers  procure 
a  purchaser  without  notice  of  revocation  of  aa- 
thority,  they  are  entitled  to  commission,  though 
sale  is  made  directly  by  owner  to  the  purdiaser 
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procar«d  IKT  tbenit  wttiboat  owner'a  knowledie 
that  they  brought  about  the  sale.— Hight  t. 
MarahaU,  187  S.  W.  433. 

«=»57(1)  (Tez.CttT.Aiip.)  Where  party  employed 
to  sell  land  discovered  a  purchaser  and  the  own- 
er sold  to  such  party,  It  was  immaterial,  in  rela- 
tion to  right  to  commission,  that  agent  only 
gave  an  option  to  purchase.— Black  t.  Wilson, 
187  S.  W.  493. 

$=357(2)  (Ark.)  Landowner,  who  himself  sold  to 
purchaser  procured  by  realty  brolter  at  a  price 
satisfactory  to  himself,  was  liable  for  coOimiB- 
sion,  though  he  had  only  authorized  broker  to 
accept  a  higher  price  for  the  land. — Hight  v. 
MarshaU,  187  S.  W.  433. 

<S=s>63(l)  (Mo.)  Real  estate  commissions  become 
doe,  when  no  other  time  is  specified,  upon  the 
intending  purchaser  and  defendant  executing  the 
contract  of  purchase,  although  defendant's  de- 
fective title  prevents  him  from  completing  the 
transaction.— Stone  v.  McConnell,  187  S.  W. 
884. 

4=»69  (Tex.Civ.App.)  Under  an  agreement  that 
a  broker's  services  should  be  rendered  to  an 
owner,  directly  soliciting  such  services,  to  effect 
a  lease,  or  under  an  implied  agreement  showing 
the  owner's  appropriation  of  such  services,  and 
where  the  compensation  was  not  agreed  upon, 
the  law  implied  a  promise  to  pay  a  reasonable 
amount.— Brady  v.  Richey  &  Casey,  187  8.  W. 
50a 

Where  no  custom  binding  on  the  parties  is 
pleaded  and  proven,  a  broker  is  entitled  to  rea- 
sonable compensation,  in  the  absence  of  agree- 
ment as  to  amount. — ^Id. 

V.  ACTIONS  FOR  OOISPEKSATXON. 

^=982(4)  (Tez.Civ.App.)  In  action  for  a  com- 
mission for  effecting  lease  of  defendant's  proper- 
ty for  term,  petition's  failure  to  show  that  the 
lease  contained  a  provision  under  which  it 
might  be  canceled  by  the  lessee  on  the  forfeiture 
of  a  certain  amount  did  not  prevent  a  recovery 
on  a  ground  of  a  variance  between  ■  allegation 
and  proof.— Brady  v.  Blchey  &  Casey,  187  S. 
W.  508. 

A  pleading  that  defendant  became  liable  to 
pay  the  fair  and  usual  commission  for  broker's 
services  was  sufficient  to  authorize  proof  of  what 
was  the  reasonable  value  of  the  services  per- 
formed.— Id. 

«=>85(1)  (Tez.Civ.App.)  In  an  action  for  bro- 
ker's commission,  where  plaintiff  knew  whether 
she  bad  sold  to  a  particular  party,  and  whether 
defendant  had  authorised  her  to  sell,  he  ad- 
mitting that  he  had  employed  her  to  sell,  she 
was  properly  allowed  to  testify  to  such  facts. — 
Black  V.  Wilson,  187  S.  W.  4&. 
«s>85(3)  (Tez.Civ.App.)  In  a  broker's  action 
for  commission  for  procuring  a  lessee  for  a  term, 
evidence  that  lessee  was  able  to  carry  the  lease 
contract  held  irrelevant. — ^Brady  v.  Richey  & 
Casey,  187  S.  W.  508. 

«=»85(6)  (;Tex.Oivjipp,)  In  a  broker's  action 
for  commission  against  the  seller,  the  court 
properly  rejected  statements  made  by  partner 
of  purchaser,  which  could  not  bind  plaintiff.— 
Black  V,  Wilson,  187  S.  W.  493. 

In  action  for  commission  by  party  employed 
to  seU  realty,  testimony  of  the  plaintiff  that  she 
bad  been  offered  by  a  third  person  5  per  cent,  to 
sell  the  land,  and  that  defendant  said  "he  would 
be  as  good  as"  the  third  person  and  would  give 
the  5  per  cent.,  was  not  improper.— Id. 
«=>85(7)  (Tex.Civ.App.)  In  action  for  commis- 
sion by  party  employed  to  sell  land,  where  own- 
er did  not  deny  he  executed  deed  to  purchaser 
procured  by  plaintiff,  and  evidence  was  suffi- 
cient to  show  delivery,  such  deed  was  admissi- 
ble to  show  owner  accepted  purchaser  procured 
by  plaintiff  and  delivered  a  deed  to  him. — ^Black 
▼.  Wilson.  187  S.  W.  493. 
'    In  action  for  broker's  commission,  deeds  which 


would  not  dispiov«  an^thiag  testified  to  by  the 
purchaser  procured  by  plaintiff,  and  had  no 
tendency  to  show  that  plaintiff  was  not  the  pro- 
curing cause  of  sale,  held  properly  ezcluded. 
— Id. 

^=85(9)  (Ark.)  In  realty  broker's  action  for 
commission,  broker's  action  in  telling  prospec* 
tive  purchaser  he  might  be  able  to  buy  for  less 
than  price  fized  by  owner  held  a  circumstance 
tor  consideration  in  determining  question  of 
good  faith.— Hight  v.  Marshall,  187  S.  W.  433. 
e=>35(10)  (Tez.Civ.App.)  In  broker's  action  for 
commission  for  effecting  lease,  where  no  custom 
binding  on  the  parties  was  pleaded  and  proven, 
the  end  accomplished,  as  well  as  effort  expend- 
ed, were  to  be  considered,  but  evidence  of  cus- 
tomary rate  for  leasing  property  for  term  and 
of  custom  for  landlord  to  pay  such  commission 
was  inadmissible.— Brady  v.  Richey  &  Casey, 
187  S.  W.  508. 

.In  broker's  action  for  commission  for  effect- 
ing lease  for  term,  fact  that  such  services  had 
procured  a  lessee  who  had  paid  seven  months' 
rent  might  be  considered  by  jury  in  estimating 
reasonable  value  of  the  services  of  plaintiffs' 
employe.— Id, 

®=>86(1)  (Tez.Civ.App.)  In  an  action  for  a  com- 
mission foT  effecting  a  lease  of  defendant's  the- 
ater propertj'  through  negotiations  carried  on 
by  plaintiff  and  his  employ^  at  defendant's  so- 
licitation and  with  defendant's  acquiescence  and 
acceptance  of  benefits,  evidence  held  to  sustain 
a  verdict  for  the  plaintiff.— Brady  v.  Richey  & 
Casey.  187  8.  W.  508. 

®=>88(6)  (Mo.)  Where  a  contract  for  real  es- 
tate commissions  provided  that,  if  owners  he- 
came  liable  to  other  agents,  such  liabilities 
should  be  deducted  from  the  amount  due  plain- 
tiffs, and  there  was  evidence  of  such  liabiUties, 
a  peremptory  instruction  for  plaintiffs  on  the 
amount  of  damages  was  error. — Stone  v.  McCon- 
neU,  187  S.  W.  884. 

€=»88(9)  (Mo.)  An  instruction  in  a  real  estate 
commission  case  that  plaintiffs  were  entitled  to 
a  verdict  if  the  evidence  showed  a  contract  to 
pay  a  certain  amount  per  acre  was  proper  when 
within  the  issues  and  supported  by  plaintiffs' 
evidence,  though  defendants'  evidence  tended  to 
show  a  different  agreement,  as  to  which  defend- 
ants might  have  requested  an  instruction.— 
Stone  T.  McConnell,  187  8.  W.  884. 

BUILDING  CONTRACTS. 

S«e  Aasignments,  «=>12,  68. 

BUILDING  RESTRICTIONS. 

See  Covenants,  4=91. 

BUfLDINGS. 

See  Damages,  ^=>111. 

BULK  SALES  UW. 

See  Chattel  Mortgages,  «=»186. 

BURGURY. 

n.   PROSECITTION  AND  PTTNISHMENT. 

«=322  (Tex.Cr.App.)  Indictment  for  burglary, 
averring  that  accused  broke  and  entered  the 
house  of  C.  S.  with  intent  to  steal,  held  suffi- 
cient, though  the  evidence  showed  that  the  son 
of  C.  S.,  of  a  similar  name,  resided  with  him. 
—Coleman  v.  State,  187  8.  W.  481. 
4=»45  (Tex.Cr.App.)  Where  accused  was  prov- 
en to  have  been  in  recent  possession  of  stolen 
goods,  the  question  whether  his  explanation  was 
sufficient  is  for  the  jury. — Coleman  v.  State,  187 
S.  W.  481. ^by 
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BY-LAWS. 

See  Corporations,  ^a>56 ;  Insnrance,'  ^s»693. 

CANCELUTION  OF  INSTRUMENTS. 

See  Insurance,  4=>235 ;  Reformation  of  In- 
struments ;  ^ales,  <E=s>124 ;  Schools  and 
School   Districts,   "S=»30. 

I.  RIGHT  OF  ACTION  AMD  DEFENSES. 

'€=9 10  (Mo.App.)  Where  the  remedy  at  law  by 
■way  of  action  for  damngea  is  adequate,  com- 
plainant is  not  entitled  to  cancellation,  although 
respondents  default,  and  thus  confess  the  aver- 
ments of  the  petition.— Albers  v.  Moffitt,  187  S. 
W.  903. 

^=>24(1)  (Mo.App.)  One  who.  seeks  cancellation 
of  an  instrument  must  tender  back  what  he  re- 
ceived under  it.  or  offer  to  do  so. — Davidson  v. 
Gould,  187  S.  W.  501. 

II.   PROCEEDINGS  AND  REUEF. 

€=935(1)  (McApp.)  All  parties  to  a  written  in- 
strument, which  one  party  seeks  to  have  can- 
celed, are  necessary  parties  to  the  suit,  either 
as  plaintiffs  or  defendants.— Davidson  t.  Gould, 
187  S.  W.  591. 

^=347  (Mo.)  In  suit  to  cancel  a  deed  on  irround 
that  it  was  procured  by  deceit  and  consirfracy 
to  defraud,  evidence  held  insufficient  to  show 
knowledge  or  connection  of  a  defendant  with 
an  antecedent  trade  between  a  plaintiff  and  a 
Kansas  coritoration. — Bross  v.  Sogers,  187  S. 
W.  38. 

In  suit  to  cancel  deed  or  other  solemn  instru- 
ment; whetlier  by  establishment  of  trust,  show- 
ing of  fraud  and  deceit,  or  any  other  impeach- 
ing method,  proof  to  justify  such  action  on 
part  of  court  must  be  so  clear,  convincing,  and 
complete  as  to  exclude  any  reasonable  doubt 
in  chancellor's  mind. — ^Id. 

CARRIERS. 

See  Appeal  and  Error,  <8=»106O,  1069;  Com- 
merce, €=»8,  35 ;  Courts,  «=»97 ;  Customs 
and  TJgages,  €=s>i7;  Evidence,  ®=>106.  314. 
Insurance,  <S=s>527 ;  Limitation  of  Actions, 
«=»24,  40 ;  Pleading,  <8=>180,  248,  420 ;  Prin- 
cipal  and  Agent,  <S=»171 ;  Railroads,  «i=»253 ; 
Shipping;  Statutes,  «=»98;  Trial,  <S=>191, 
194,  208,  251. 

I.   CONTROI.  AND  REOUI/ATION  OF 
COMMON  CARRIERS. 

CA)   In   General. 

<e=2  (Ky.)  Ky.  St  |  829,  limiting  evidence 
which  can  be  heard  in  circuit  court  to  that 
heard  before  Railroad  Commission,  is  constitu- 
tional.—Louisville  &  N.  R.  Co.  ▼.  Greenbrier 
Distillery  Co.,  187  S.  W.  296. 
®=>I2(1)  (Ky.)  Fixing  of  rates  to  be  charged 
by  a  railroad  carrier  in  its  intrastate  commerce 
is  within  power  of  the  legislative  department  of 
government  within  constitutional  limitations. — 
Louisville  &  N.  R.  Co.  v.  Greenbrier  Distillery 
Co..  187  S.  W.  296. 

The  Railroad  Commission  in  establishing  a 
rate  order  exercises  a  legislative  power  delegat- 
ed to  it  by  Lesislature,  and  its  acts,  if  done  in 
accordance  with  law,  are  valid  and  enforceable 
pieces  of  legislation,  and  hence  a  rate  charged 
in  excess  of  that  fixed  is  unlawful  and  extor- 
tionate.— Id. 

Under  Ky.  St  S  829,  Railroad  Commission 
does  not  declare  illegal  legal  rates  imposed  be- 
fore, since  an  extortionate  charge  by  a  carrier 
is  illegal  at  time  it  was  exacted.— Id. 
$=3l3(l)  (Tex.Civ.App.)  A  carrier  will  not  be 
required  on  the  ground  of  estoppel  to  perform 
its  part  of  a  contract,  illegal  as  giving  a  re- 
bate, because  of  the  shipper  having  performed 
his  part— St  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Landa  &  Storey,  187  S.  W.  358. 


«a»l3(2)  (Ark.)  Under  Const,  art  17,  K  3  and 
■&,  and  Kirby's  Dig.  |§  6802  to  6805,  inclo- 
Blve,  prohibiting  unreasonable  discrimination  in 
freight  charges,  an  agreement  tfauat  in  conaideia- 
tion  for  a  right  of  way  and  plaintiff'B  services 
in  obtaining  a  charter  defendant  was  to  haul 
plaintiff's  lumber  then  owned  at  a  specified  rate 
fixed  by  parties,  and  after-acquired  lumber  at  a 
price  to  be  fixed  by  arbitration,  was  void. — Bry- 
ant Lumber  Co.  r.  Fourche  River  Lumber  Co, 
187  S.  W.  455. 

<S=r3(2)  (Ky.)  Ky.  St  !  829.  is  not  violative 
of  Const  i  218,  prohibiting  oiBcrimination  by 
carriers  in  transportation  charges  and  providing 
that  a  carrier  shall  not  charge  more  for  a  short 
than  for  a  long  haul,  in  that  the  enforcement  of 
an  award  compels  such  discrimination. — Louis- 
ville &  N.  R.  Co.  T.  Greenbrier  Distillery  Co, 
187  S.  W.  296. 

€=>I3(2)  (Tex.Civ.App.)  A  carrier's  agreement 
to  pay  a  certain  amount  in  settlement  of  i 
disputed  claim  for  negligence,  in  consideraiion 
of  future  interstate  shipments  over  its  road, 
held  violative  of  the  law  against  rebating.— 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  T.  Landa  &  Storey, 
187  S.  W.  358. 

<S=9l8(l)  (Ky.)  Under  Ky.  St  §  829,  itroviding 
that,  if  an  award  by  a  Railroad  Commission  in 
a  proceeding  to  fix  rates  of  transportation  is 
not  satisfied  within  ten  days,  (^airman  ahaU  file 
a  copy  in  circuit  court,  and  summons  shall 
be  issued  as  in  other  cases,  does  not  require  fil- 
ing of  a  petition. — ^Louisville  &  N.  B.  Co.  v. 
Greenbrier  DistiUery  Co.,  187  S.  W.  296. 

When  Legislature  exercises  its  power  to  es- 
tablish rates,  the  act  by  which  establishment  is 
effected  becomes  a  law,  and,  unless  violative  of 
the  constitutional  limitations  that  rates  es- 
tablished for  carriers  of  intrastate  commerce 
shall  not  be  confiscatory,  reasonableness  of  rates 
is  not  a  judicial  question. — Id. 

Ky.  St.  f  829,  is  not  violative  of  Const  i  2, 
providing  that  absolute  and  arbitrary  power 
does  not  exist  in  a  republic,  since  it  does  not 
vest  in  the  Railroad  Commission  any  absidute  or 
arbitrary  power  over  the  property  of  a  carrier. 
— Id. 

®=3l8(.3)  (Ky.)  An  act  of  Railroad  Commission 
can  only  be  assailed  as  confiscatory  in  an  action 
for  that  purpose,  as  by  suit  in  equity,  in  a  court 
having  jurisdiction,  which  can  finally  determine 
its  validity.— Louisville  &  N.  R.  Co.  v.  Green- 
brier Distillery  Co.,  187  S.  W.  296. 

Under  Ky.  St.  §  829,  averments  of  want  of  evi- 
dence before  Raifroad  CJommiasion  to  support  its 
fijidings  or  of  evidence  that  the  shipper  suf- 
fered damages  in  the  amount  of  the  award  did 
not  constitute  a  defense  to  recovery  of  jodf- 
ment  upon  award. — Id. 

Under  Ky.  St.  §  829,  carrier  has  no  rixfat  to 
require  shipper  to  file  records  of  proceedings  be- 
fore Railroad  Commission  other  than  the  copy 
of  award  and  evidence  required  by  statute.— Id. 

n.   CARRIAGE    OF    GOODS. 
(A)   Deltverr  to  Cnrrler. 

®:=>39  (Mo.App.)  Although,  under  federtd  In- 
terstate Commerce  Act,  defendant  would  ordi- 
narily be  required  to  take  interstate  shipment, 
it  might  refuse  to  do  so  unless  shipper  would 
make  It  subject  to  delay  on  account  of  a  bridge 
which  was  out,  if  it  notified  plaintiff  before 
accepting  shipment. — Bowles  v.  QuincT,  O.  4 
K.  C.  R.  Co.,  187  S.  W.  131. 

€=a44  (Tex.Civ.App.)  A  complaint  in  action  for 
penalties  prescribed  by  Rev.  St  ISll,  art  66* 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  srt. 
6680),  for  alleged  failure  to  furnish  a  ear,  tl- 
leging  application  for  car  to  be  placed  on  a 
spur  track  of  another  railroad,  not  deaignaDug 
as  the  place  where  the  car  was  desired  one  at 
some  station  or  switch  of  defendant,  ia  demar- 
rable  under  Vernon's  Sayles'  Ann.  Civ.  St.  19Hv^ 
art  6679.— Missouri,  K.  &  T.  Ry.  Go.  of  Texas 
V.  HarreU  Gin  Oa.  187  S.  W.  87e. 
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.  (B)  Bill*  of  limAtng,  Skipping  Raeetpta, 
and  Speotal  Coatraota. 

i®=>62  (Mo.App.)  Where  shipment  was  sabject 
to  delay  on  account  of  bndge  of  connecting 
carrier  being  out,  contract  tiiat  ahipment  was 
subject  to  delay  on  account  of  bridge,  not 
agreed  to  before  shipment  was  accepted  for 
transportation,  was  without  considerataon,  and 
plaintifTs  snbeequent  ratification  could  not  give 
it  TitaUty.— Bowles  ▼.  Quincy,  O.  &  K.  a  B. 
Co.,  18T  S.  W.  181. 

(D)  Transportation   and  Delivery  1>y 
carrier. 

<S=>88  (Ark.)  An  actual  "delivery"  is  made 
when  the  possession  is  turned  over  to  the  con- 
signee or  his  duly  authorized  agent  and  a  rea- 
sonable time  eiveQ  him  to  remove  the  goods. — 
Yazoo  &  M.  V.  R.  Co.  v.  Altman,  187  S.  W. 
656. 

®=>89  (Ark.)  The  consignee's  refusal  to  accept 
a  shipment  irom  the  carrier  does  not  discharge 
it  from  all  liability,  but  it  owes  a  duty  to  take 
care  of  the  goods  and  caunot  abandon  them  or 
convert  them  to  its  own  use. — Xazoo  &  M.  V. 
It.  Co.  T.  Altman.  187  S.  W.  656. 
€=s>94(5)  (Ark.)  In  a  suit  to  recover  the  value 
of  goods  which  a  carrier  had  failed  to  deliver, 
evidence  held  to  make  the  delivery  a  question 
for  the  Jury.— Yatoo  &  M.  V.  R.  Co.  v.  Alt- 
man.  187  S.  W.  656. 

(F)  liOSB  of  or  Injary  to  Goods. 

^=3108  (Mo.App.)  At  common  law,  the  carrier 
is  liable  for  any  loss  or  damage  to  a  shipment 
not  the  act  of  God  or  the  public  enemy,  or  not 
caused  by  a  vice  or  infirmity  in  the  goods. — 
Cudahy  Packing  Co.  v.  Atchison,  T.  &  S.  F. 
Ry.  Co„  187  S.  W.  149. 
€=>II4  (Ark.)  The  liability  of  a  carrier  ceases 
upon  delivery  of  .the  goods  at  the  point  of  desti- 
nation in  accordance  with  the  direction  of  the 
shipper  or  according  to  the  usage  and  custom 
of  the  trade.— Yazoo  &  M.  V.  B.  Co.  v.  Alt- 
man,  187  S.  W.  656. 

«=»il9  (Mo.App.)  While  federal  legislation 
upon  liability  of  carriers  in  Interstate  com- 
merce supersedes  state  regulations  and  policies, 
it  dill  not  destroy  but  was  intended  to  continue 
in  force  any  right  which  shipper  had  under 
common  law,  not  inconsistent  with  federal,  and 
the  common-law  rule,  making  carrier  liable  for 
any  loss  or  damage  not  the  act  of  God  or  the 
public  enemy,  was  not  affected. — Bowles  v. 
Quincy,  O.  &  K.  0.  R.  Ca,  187  S.  W.  131. 
<&=»I3I  (Mo.App.)  Under  Carmack  Amend- 
ment, requiring  that  contract  for  shipment  in 
interstate  commerce  be  in  writing,  but  not  stat- 
ing that  if  contract  is  not  in  writing  it  shall 
be  void,  plaintiff  is  not  compelled  to  plead  writ- 
ten contract  of  shipment. — Bowles  v.  Quincy, 
O.  &  K.  C.  R.  Co,  187  S.  W.  131. 
4=>I3I  (Mo.App.)  At  common  law,  in  action 
against  a  earner  for  loss  or  damages  to  goods 
shipped  the  shipper  need  not  allege  or  prove 
the  carrier's  negligence.— Cudahy  Packing  Co. 
V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  187  S.  W.  149. 
€=3 1 32  (Mo.App.)  At  common  law,  the  burden 
is  on  the  carrier  to  show  that  a  loss  or  damage 
to  goods  8hii)ped  comes  within  one  of  the  recog- 
nized eiceptions  to  liability. — Cudahy  Packing 
Co.  V.  Atchison,  T.  &  S.  F.  Ry.  Co.,  187  S.  W. 
149. 

In  action  against  carrier  for  damage  to  ship- 
ment, the  plaintiff  has  the  initial  burden  of 
showing  that  he  delivered  the  goods  to  the  car- 
rier in  good  condition  properly  prepared  for 
shipment. — Id. 

<S=>I32  (Tex.Civ.AppJ  In  action  for  value  of 
cotton  destroyed  by  fire  while  in  transit,  upon 
establishment  of  plaintiffs'  prima  facie  case  that 
cotton  was  destroyed  while  in  defendant's  pos- 
session, burden  was  on  defendant  to  show  want 
of  negligence.— Texas  &  P.  Ry.  Co.  v.  R.  W. 
Williamson  &  Co.,  187  S.  W.  854. 


®=9l33  (Mo.App.)  In  aetien'  for  damages  to 
meat  shipped,  defendant  carrier,  to  prove  the 
meat  spoiled  from  inherent  defects  or  improper 
preparation,  may  introduce  direct  evidence  or 
circumstantial  evidence  tending  to  eliminate 
every  other  cause.— <3udahy  Packing  Co.  v. 
Atchison,  T.  &  8.  F.  Ry.  CJo.,  187  S.  W.  149. 

Where  meat  shipped  was  delivered  to  the 
carrier  sealed  in  plaintiff's  refrigerator  car, 
evidence  by  defendant,  that  the  capacity  of  ice 
bumpers  in  plaintiff's  refrigerator  cars  is  not 
8u£Sciently  large  to  keep  the  meat  cool  enoush 
to  preserve  it  from  decay,  is  admissible. — Id. 
€=3 1 34  (McApp.)  Under  common  law,  a  pri- 
ma facie  case  against  a  carrier  for  loss  or  dam- 
ages to  goods  shipped  is  made  by  showing  a 
delivery  to  the  carrier  in  good  condition  ana 
properly  packed,  and  subsec^uent  delivery  after 
transportation  in  bad  condition. — Cuduhy  Pack- 
ing Co.  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  187 
S.  W.  149. 

Where  meat  shipped  was  delivered  to  the 
carrier  sealed  at  plaintiffs  plant  in  plaintiff's 
own  refrigerator  car,  bill  of  lading  for  the  car 
acknowledging  receipt  in  "apparent"  good  or- 
der, contents  and  condition  of  contents  un- 
known, and  packer's  certificate  of  United  States 
inspection  held  not  to  show  that  the  meat  was 
shipped  in  good  order  and  properly  prepared 
for  shipment.— Id. 

$=9 1 36  (Mo.App).  Where  meat  shipped  was 
delivered  to  the  carrier  sealed  in  plaintiSf's  re- 
frigerator car,  and  there  is  evidence  that  there 
was  no  delay  or  failure  to  ice,  the  question  of 
the  cause  of  the  spoiling  of  the  meat  is  for  the 
jury. — Cudahy  Packing  Co.  v.  Atchison,  T.  & 
S.  F.  By.  Co..  187  S.  W.  149. 

(H)  Umitatloa  of  LiabtlItT, 

$s»l58(l)  (Mo.App.)  A  contract  provision  lim- 
iting the  amount  of  recovery  in  case  of  loss  or 
damage  to  an  interstate  commerce  shipment  is 
valid.— Donoho  v.  Missouri  Pac.  Ry.  Co.,  187 
S.  W.  141. 

€=»  159(1)  (Mo.App.)  The  provision  of  a  con- 
tract of  shipment  in  interstate  commerce  be- 
tween carrier  and  shipper  renuiring  written 
notice  of  loss  or  damage  is  valid. — Donoho  v. 
Missouri  Pac.  Ry.  Co.,  187  S.  W.  141. 
®=3l59(3)  (MoJ^pp.)  The  provision  of  a  con- 
tract of  shipment  in  interstate  commerce  be- 
tween carrier  and  shipper  requiring  written 
notice  of  loss  or  damage  cannot  be  waived. — 
Donoho  V.  Missouri  Pac.  Ry.  Co.,  187  S.  W. 
141. 

€=>I60  (Mo-App.)  A  contract  between  shipper 
and  carrier  limiting  the  time  in  which  actions 
may  be  brought  for  loss  or  damage  to  an  in- 
terstate shipment  is  valid  and  reasonable. — 
Donoho  T.  Missouri  Pac.  Ry,  Co.,  187  S.  W. 
141, 

(I)  Conncatlnv  Carrier*. 

«=»I77(3)  (McApp.)  The  common-law  rule  of 
liability  of  a  carrier  for  goods  shipped  was  not 
changed  by  the  Carmack  Amendment,  the  pur- 
pose of  which  was  to  make  the  first  carrier 
liable  as  at  common  law. — Cudahy  Packing  Co. 
r.  Atchison,  T.  &  S.  F.  Ry.  Co.,  187  S.  W.  149. 

Xn.   OARRXAOE  OF  LIVE  STOCK. 

€=>207(1)  (Mo.App.)  A  shipper  of  live  stock  is 
precluded  from  contending  that  his  sbipmcnt 
was  not  made  under  the  bill  of  lading,  in  view 
of  his  signature  thereto  and  the  Carmack 
Amendment  requiring  a  written  contract  of 
shipment.— Johnson  v.  Missouri  Pac.  Ry.  Co., 
187  S.  W.  282. 
<S=>207(2)  (Mo.App.)  Under     Interstate     Com- 


merce Act,  S  1,  as  amended  by  34  St  at  L.  684, 

providing    that    shipper    may    accompany    live 
'for  thipmcnt,  fact  tiat 
Id  plaintiff's  agent,  who  /^^  .,^  ^-v  ,^  T /-» 
hipment,   that   he  could/ VjVjOy  Iv. 
?ned  a  contract  did  not  O 


stock  if  it  is  accepted  for  thipm^nt,  fact  tiat 
a  carrier's  conductor  told 
was   accompanying  as. 
not  do  so  unless  he  signed 
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furnish  consideration  for  the  contract.— Bowles 
T.  Quincy,  O.  &  K;  C.  R.  Co.,  187  S.  W.  181. 
<8=s2(2  (Tex.ClT.App.)  Under  live  stock  ship- 
ping contract,  carrier  held  not  exempt  from  the 
resnlts  of  its  own  negligence  and,  if  ordinary 
care  required,  bound  to  protect  the  stock  from 
injur;  until  the  shipper  could  unload  it,  or  to 
unload  the  stock  itself.— Chicago,  R.  I.  &  O.  Ry. 
Co.  V.  Pavillard,  187  S.  W.  998. 
®=»2I7(1)  (Tex.Civ.App.)  Where  a  shipper  of 
live  stock  was  negligent  in  failing  to  unload  it 
on  arrival  so  that  it  was  injured,  he  could  not 
recover  for  such  injury. — Chiraso,  R.  I.  &  G.  Ry. 
Co.  V.  Pavillard,  187  S.  W.  998. 
|&^2I8(3)  (Mo.App.)  A  bill  of  lading  provision, 
Requiring  written  notice  of  claim  for  damages 
to  the  carrier  within  a  certain  time  after  live 
stock  is  delivered  and  before  mingled  with 
other  stock,  is  valid. — Johnson  v.  Missouri  Fac. 
Ry.  Co.,  187  S.  W.  282. 

«s>2l8(6)  (Mo.App.)  A  bill  of  lading  provision, 
requiring  written  notice  of  claim  for  damages  to 
carrier  within  a  certain  time  after  live  stock 
is  delivered  and  before  mingled  with  other  stock, 
requires  no  special  consideration  to  support  it. — 
Johnson  v.  Missouri  Pac.  Ry.  Co.,  187  S.  W. 
282. 

«=>2r8(6)  (Tez.Civ.App.)  Under  live  stock  ship- 
ping contract,  carrier  held  not  exempt  from  tne 
results  of  its  own  negligence.— Chicaeo,  B.  L  & 
G.  Ry.  Co.  v.  Pavillard,  187  S.  W.  ^8. 
$=>2i8(10)  (Mo.App.)  Consignee's  written  re- 
ceipt for  the  delivery  of  live  stock  is  not  the 
written  notice  of  claim  for  damages  required 
under  the  bill  of  lading.— Johnson  v.  Missouri 
Pac.  Ry.  Co.,  187  S.  W.  282. 

A  failure  to  give  written  notice  of  claim  for 
damages  to  the  carrier,  within  a  certain  time 
after  live  stock  was  delivered,  bars  the  shipper's 
right  of  action.— Id. 

A  written  notice  of  claim  for  damages  to  the 
carrier  within  a  certain  time  after  live  stock 
is  delivered  is  not  given  by  bad-order  notations 
on  the  freight  bill.— Id. 

Where  bill  of  lading  requires  written  notice  of 
claim  for  damages  to  the  carrier  within  a  cer- 
tain time  after  live  stock  is  delivered,  oral  no- 
tice to  a  station  agent  is  ineffectual. — Id. 

A  written  notice  of  claim  for  damages  to  the 
carrier  within  a  certain  time  after  live  stock 
is  delivered,  as  required  by  the  bill  of  lading,  is 
not  rendered  unnecessary  because  a  station 
agent  at  destination  knows  of  the  injury  to  the 
Btock.— Id. 

©=>2I8(11)  (Mo.App.)  A  bill  of  lading  provi- 
sion, requiring  written  notice  of  claim  for  dam- 
ages to  the  carrier  within  a  certain  time  after 
live  stock  is  delivered  and  before  mingled  with 
other  stock,  cannot  be  waived. — Johnson  v.  Mis- 
souri Pac.  Ry.  Co.,  187  S.  W.  282. 
9=9227(2)  (Mo.App.)  In  action  against  carrier 
for  damages  to  an  interstate  shipment  of  hogs, 
'  if  defendant  wished  to  rely  on  defensive  terms 
in  written  contract  not  pleaded  by  plaintiff,  it 
could  set  up  written  contract  to  obtain  benefit 
of  its  provisions.— Bowles  v.  Quincy,  O.  &  K.  0. 
R.  Co.,  187  S.  W.  131. 

4=>228(1)  (Tex.Civ.App.)  Where  a  carrier  ac- 
cepts uninjured  cattle  tor  shi|}ment  and  delivers 
them  injured,  its  negligence  is  presumed. — San 
Antonio  &  A.  P.  Ry.  Co.  ▼.  Jackson  &  Allen, 
187  S.  W.  488. 

«S=»228(3)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann,  Civ.  St.  1914,  arts.  708.  731,  aU 
portions  of  a  shipping  contract  relating  to  re- 
ciprocal rights  and  duties  of  the  parties  are  in- 
admissible in  action  for  damages  to  live  stock 
shipment.— San  Antonio  &  A.  P.  Ry.  Co.  v. 
Jackson  &  Allen,  187  S.  W.  488. 
«=>228(3)  (Tex.Civ.App.)  In  action  for  damages 
to  shipment  of  live  stock,  evidence  of  carrier's 
former  custom  to  unload  stock  on  arrival  at  cer- 
tain place  was  incompetent  as  against  carrier 
on  issue  of  its  negligence  In  not  unloading 
stock  upon  arrival  there.— Chicago,  B.  I.  &  G. 
By.  Co.  T.  Pavillard,  187  S.  W.  098. 


«s»228(6)  (Tex.Civ.App.)  A  prima  fade  show- 
ing of  negligence  of  the  carrier  in  action  for 
damages  to  live  stock  shipped  is  not  met  by 
proof  that  the  cattle  When  shipped  were  securely 
tied  by  the  shipper,  and  while  in  the  exclusive 
charge  of  the  carrier  became  untied. — San  An- 
tonio &  A.  P.  By.  Co.  ▼.  Jackson  &  Allen,  187 
S.  W.  488. 

(&9230(1)  (Tex.av.App.)  In  suit  for  damage* 
to  shipment  of  live  stock,  held,  that  whether  the 
shipper  in  the  exercise  of  ordinary  care  should 
have  been  present  to  receive  and  unload  it  was 
for  the  jury.— Chicago,  R.  I.  &  O.  Ry.  Co.  t. 
PavUlard,  187  S.  W.  998. 

<S=»230(3)  (Mo.App.)  In  action  against  suc- 
ceeding carrier  for  damages  to  Interstate  ship- 
ment of  hogs  because  of  delay  in  delivery, 
whether  an  understanding  between  shipper  and 
defendant,  that  shipment  should  be  subject  to 
delay  because  of  bridge  being  out,  was  made 
before  defendant  accepted  shipment  for  trans- 
portation held  for  Jury. — Bowles  v.  Quincy,  O. 
&  K.  C.  R.  Co.,  187  S.  W.  131. 
«s>230(4)  (Mo.App.)  In  action  against  carrier 
for  damage  to  interstate  shipment  of  bogs, 
where  there  was  evidence  that  hogs  had  become 
very  warm  by  piling  up  in  car,  and  then  were 
unloaded  into  pens  over  protest  of  plaintifTs 
agent,  question  as  to'  disease  from  which  bogs 
died,  or  what  cansed  it,  held  for  jury.— Bowles 
V.  Quincy.  O.  &  K.  C.  R.  Co.,  187  S.  W.  131. 
4=»230(8)  (Mo.App.)  In  action  axainst  suc- 
ceeding carrier  for  damages  to  an  inteistste 
shipment  of  hogSj  instruction  which  told  jury 
that,  before  verdict  for  plaintifC  could  be  re- 
turned, they  must  find  that  defendant  failed  to 
transport  hogs  in  reasonable  time,  and  tiiat  by 
reason  of  said  failure  hogs  were  injured  so  that 
some  of  them  died,  was  not  improper. — Bowles 
v.  Quincy,  O.  &  K.  C.  R.  Co.,  187^  S.  W.  131- 

IV.   CABBIA6E  OF  FASSENOEBS. 

(A)  Relatioa  Between  Carrier  aad  Pa*- 
■eiiffer. 

$=»234  (Tex.Civ.App.)  Performance  of  agree- 
ment of  release  by  news  agent  to  his  employer, 
made  in  Texas  where  agent  and  defendant  road 
were  residents,  held,  in  part  at  least,  to  in- 
volve interstate  commerce. — Nevill  v.  Oulf,  C  tc 
S.  P.  Ry.  Co.,  187  S.  W.  388. 

Whether  news  agent  entitled  to  transportation 
on  defendant's  roads,  nnder  contract  with  his 
employer  involving  interstate  commerce,  was  a 
passenger  when  injured  through  neKiigence  of 
defendant's  servants  was  to  be  detennined  by 
the  federal  law. — Id. 

iS=>24l  (Tex.Civ.App.)  Under  the  state  or 
local  law,  a  news  agent  employed  by  a  news 
service,  and  entitled  under  a  contract  between 
his  employer  and  the  road  to  free  transporta- 
tion upon  passenger  trains,  was  entitled  to  the 
rights,  privileges,  and  protection  of  a  passenger. 
—Nevill  V.  Gulf,  O.  &  8.  F.  Ry.  Ca,  187  S.  W. 
388. 

(D)  Persoaal  lajartea. 

«s>280(3)  (Tenn.)  Degree  of  care  imposed  on 

a  street  railway,  by  law  and  on  grounds  of 
sound  public  policy,  is  the  exercise  of  the  ut- 
most diligent  skill  and  foresight. — Memphis  St. 
Ry.  Co.  V.  Cavell,  187  S.  W.  179. 
«=3280(5)  (Mo.App.)  Passengers  carried  in  a 
mixed  train  are  entitled  to  be  carried  with  a> 
high  a  degree  of  safety  as  is  compatible  with 
the  management  of  such  a  train. — Rissmiller  v. 
St.  Louis  &  H.  Ry.  Co.,  187  S.  W.  573. 
®=»284(1)  (Ark.)  Under  Acts  1908,  p.  89,  mak- 
ing conductors  peace  officers  with  power  to  ar- 
rest drunken  persons  on  their  trains,  it  was  the 
duty  of  a  conductor,  when  a  woman  passen^ 
called  his  attention  to  the  intoxicated  conditicc 
of  other  passengers,  to  have  arrested  them  sci 
handed  them  over  to  some  peace  officer  at  !he 
first  opportunity.— Butler  County  R.  Co. 
Exum,  187  S.  W.  329. 

«=>284(1)  (Tex.Civ.App.)  It  is  the  absolute 
duty  of  a  carrier  of  passengers  to  protect  then 
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by  the  exercise  °of  tiie  hlehest  degree  of  care, 
from  the  wiUftil  misconduct  and  violence  of 
their  fellow  passengers  and  strangers.— Nevill  y. 
Gulf,  O.  &  S.  P.  Ry.  do.,  187  S.  W.  388. 
«=s>284(2)  (Tex.Civ.App.)  While  a  carrier  is 
not  ordinarily  liable  for  unauthorized  acts  of 
third  parties,  nonemploygs,  it  may  become  liable 
for  negligence  in  permitting  such  acts  to  be  done 
or  the  consequences  thereof  to  continue,  if 
knowledge  has  been  brought  to  its  servants. 
—Wichita  Falls  Traction  Co.  v.  Berry,  187  S. 
W.  415. 

«s>298(l)  (Mo.App.)  If  the  operattves  of  a 
street  car  had  neither  knowledge  that  a  passen- 
ger had  arisen,  nor  reason  to  suppose  she  would 
arise,  from  her  seat  to  leave  the  car,  it  was  not 
negligence  to  accelerate  the  speed  of  the  car 
with  8n<^  a  jerk  as  would  not  injure  a  passen- 
ger who  was  seated,  although  sufficiently  vio- 
lent to  throw  one  down  if  standing. — Modrell 
v.  Dunham,  187  S.  W.  561.  564. 

Motorman  held  negligent  in  causing  a  car  to 
suddenly  jerk  after  it  had  slowed  up,  and  the 
conductor  had  called  the  street  after  telling  a 
passenger  she  would  be  let  off  at  such  street. 
—Id. 

«=>298(2)  (MojIlpp.)  a  railroad  is  Uable  for 
damages  sufFered  hy  a  passenger  on  a  mixed 
train  only  when  the  injury  results  from  an  un- 
tisual  or  extraordinary  jerk,  jolt,  jar,  or  sudden 
movement. — Rissmiller  v.  St.  Louis  &  H.  Ry. 
Co.,  187  S.  W.  673. 

^=9300  (Xenn.)  Street  railway  whose  conduc- 
tor attempted  railroad  crossing  with  motor  and 
trailer  without  making  certain  that  no  train 
was  approaching  on  straight  tracks,  heM  guilty 
of  negligence. — Memphis  St  Ry.  Co.  ▼.  (&vell, 
187  S.  W.  179. 

Any  negligence  of  railroad  in  running  freight 
over  street  railway  crossing  did  not  excuse 
•nch  street  railway,  whose  conductor  was  neg- 
ligent in  not  making  sure  of  approach  of  freight 
before  attempting  to  cross,  uom  liability  to 
injured   passenger.— Id. 

€=»307(1)  (Tex.Civ.App.)  News  agent,  entitled 
to  transportation  on  defendant  road,  who  had 
released  his  employer  and  all  roads  from  liabil- 
ity for  accidents,  negligence,  etc.,  held  not  a 
passenger,  and  i>ot  entitled  to  hendSts  of  inhibi- 
tion against  stipulations  limiting  carriers'  lia- 
bility for  damages  from  negligence  of  their 
employes.- Nevill  v.  Gulf,  C.  &  S.  F.  Ry.  Co., 
187  S.  W.  888. 

®=>307(5)  (Tex.Civ.App.)  A  news  agent  riding 
upon  a  pass  issued  by  road  under  arrangement 
with  his  employer  would  not  be  precluded  from 
recovering  under  the  state  law  for  injury  from 
negligence  of  road's  employes,  by  an  agreement 
releasing  road  from  such  liability. — Nevill  v. 
Gulf,  C.  &  a  F.  Ry.  Co.,  187  S.  W.  388. 
®=>3t4(5)  (Tex.Civ.App.)  Petition  in  an  action 
for  personal  injury,  by  the  overturning  of  a  box, 
on  which  plaintiff  stepped  in  alighting  from  a 
car,  held  to  state  a  cause  of  action.— Wichita 
FaUs  Traction  Co.  v.  Berry,  187  S.  W.  415. 
,€=3316(6)  (Mo.AppO  Injuries  through  derail- 
ment raise  presumption  of  negligence. — Jack- 
mann  t.  St  Louis  &  H.  Ry.  Co.,  187  S.  W.  788. 
^=3318(1)  (Ark.)  In  a  passenger's  action  for 
damages  for  the  cursing  and  abuse  received  from 
drunken  passengers,  the  damage  to  a  basket  of 
clothes,  and  sickness  from  smoke  in  the  car, 
evidence  held  to  sustain  a  verdict  for  plaintiff 
for  $100.— Butler  County  R.  Co.  v.  Bium,  187 
S.  W.  329. 

^=>3I8(4)  (Mo.App.)  That  a  street  car  increas- 
ed its  speed  with  a  jerk  while  going  up  a  slight 
incline  was  sufficient  to  prove  that  the  opera- 
tives did  it,  and  sufficient  to  prove  the  specific 
negligence  charged.— Modrell  v.  Dunham,  187  S. 
W.  561.  664. 

«=3>3I8(9)  (Tei.Clv.App.)  Evidence  held  not  to 
support  verdict  for  plointiff.— Texas  &  N.  O.  R. 
Oo.  V.  Jones.  187  S.  W.  717. 


®=93I8(11)  (Ark.)  In  passenger's  action  for  in- 
juries received  by  stepping  off  the  train  onto 
a  box  provided  by  train  porter,  evidence  of 
insufficient  lighting  of  station  platform  and  im- 
proper placing  of  box  by  porter,  causing  plain- 
tilTs  foot  to  turn,  held  to  support  verdict  for 
plaintiff— Lusk  v.  Craft,  187  S.  W.  176. 
<8=»3 18(11)  (Tez.Civ.App.)  Evidence  in  pas- 
senger's action  for  personal  injury  while  alight- 
ing from  car  held  to  sustain  finding  that  the 
defendant  and  its  conductor  knew  that  the  box 
on  which  plaintiff  stepped  in  alighting  had  been 
placed  on  the  ground  under  the  step. — Wichita 
Falls  Traction  (^o.  v.  Berry,  187  S.  W.  415. 
<S=>3I9(3)  (Ark.)  A  verdict  for  ?100  in  a  wo- 
man passenger's  action  for  damages  from  the 
cursing  and  abuse  of  drunken  passengers,  the 
sickness  from  the  smoke  in  the  car,  and  dam- 
age to  a  basket  of  clothes,  was  not  excessive.— 
Butler  County  R.  Co.  v.  Exum,  187  S.  W. 
329. 

€=>320CU  (Tenn.)  In  action  against  street 
railway  for  injuries  to  passenger,  where  no  rea- 
sonable difference  of  opinion  can  exist,  but 
that  act  of  defendant's  employes  was  negligent, 
such  act  was  negligent  in  law,  and  there  is  no 
issue  for  jury  on  question  of  negligence. — 
Memphis  St  Ry.  Co.  y.  Cavell,  187  S.  W.  179. 
<S=3320(6)  (Tex.Civ.App.)  Evidence  in  a  news- 
boy's action  for  damages  for  personal  injury 
by  a  passenger  held  to  make  the  negligence  of 
the  conductor  in  failing  to  protect  him  a  ques- 
tion for  the  jury^-Nevill  v.  Gulf,  C.  &  S.  P. 
Ry.  Co.,  187  S.  W.  388. 

Where  the  evidence  bearing  upon  railroad's 
negligence  favorable  to  the  plaintiff  suing  for 
injury  by  a  passenger,  discarding  all  evidence 
favorable  to  the  defendant,  was  sufficient  to 
support  a  verdict  for  the  plalntiS,  defendant's 
liability  was  for  the  jury. — Id. 
^=>320(19)  (Mo.App.)  In  an  action  against  a 
street  railroad  for  personal  injuries,  caused  by 
a  fall,  the  question  whether  the  car  jerked  held 
for  the  jury.— Modrell  v.  Dunham,  187  S.  W. 
561,  564. 

€=>320(28)  (Tei.Civ.App.)  On  evidence  in  an 
action  for  personal  injury  while  alighting  from 
car,  held  that  whether  defendant's  employes 
knew  that  the  box  on  which  plaintiff  stepped 
waq  there  when  she  alighted  or  by  ordinary 
care  could  have  known  that  it  was  not  a  safe 
step  was  for  the  jury.— Wichita  Falls  "Traction 
Co.  V.  Berry,  187  S.  W.  415. 

In  passenger's  action  for  personal  injury 
while  alighting  from  car  held  that  whether  a 
box,  about  which  a  witness  testified,  was  the 
same  box  used  to  assist  plaintiff  to  alight  was 
a  question  for  the  jury.— Id. 

(B)  Comtrlbntory     NeicIIiteiice     of     PeraoB 
Injured. 

«=»333(2)  (Mo.App.)  Where  after  a  street  ear 
passenger  had  been  told  by  conductor  that  she 
would  he  let  off  at  a  street,  the  conductor  called 
the  street  and  the  car  ,alowed  up,  it  w«8  not 
negligence  to  arise  and  approach  door. — Modrell 
V.  Dunham,  187  S.  W.  561,  564. 

(H)   Palmce  Cap*  and  aieeplnn  Can. 

9=>4I3(2)  (Tex.(}iv.App.)  Sleeping  car  compa- 
nies are  required  to  use  only  reasonable  or  or- 
dinary care  to  guard  the  property  of  passen- 
gers from  theft,  and  are  not  held  to  that  high 
degree  of  care  applicable  to  common  carriers 
generally. — Pullman  Co.  v.  Moise,  187  S.  W. 
249. 

€=s>4l7  (Tex.Civ.App.)  In  an  action  for  dam- 
ages for  the  loss  of  wearine  apparel  stolen  from 
a  sleeping  car  berth,  and  for  consequent  men- 
tal anguish  and  embarrassment  defendant's 
negligence  held  a  question  for  the  jury. — Pull- 
man Co.  V.  Moise,  187  S.  W.  249. 

Woman  passenger  whose .  clothes  were  stolen 
from  berth  in  sleeping  car,  obliging  her  to  walk 
lightly  clad  through  train  to  her  trunk  in  bag- 
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gage  car,  might  recover,  as  an  element  of  dam- 
ages, for  her  consequent  humiliation  and  em- 
tarraasment. — Id. 

In  action  against  sleeping  car  company  for 
loss  of  passenger^s  clothes  stolen  from  her 
berth,  damages  were  not  recoverable  for  her 
mental  anxiety  or  fear  of  some  contingency, 
when  the  anxiety  was  unfounded  and  the  con- 
tingency never  came  to  pass. — Id. 

In  an  action  against  a  sleeping  car  company 
for  loss  of  passenger's  clothes,  testimony  of 
plaintiff  as  to  mental  anxiety  or  fear  wliich 
was  in  fact  unfounded  held  inadmissible. — ^Id. 
^=>4I7  (Tex.Civ.App.)  In  action  against  sleep- 
ing car  company  for  loss  of  passenger's  money 
by  theft  of  porter  or  failure  to  keep  watch  over 
it,  evidence  that  the  money  was  lost  and  that 
the  porter  had  opportunity  to  take  it,  there  be- 
ing others  in  the  car  with  equal  opportunity, 
held  not  to  raise  an  issue  of  tiieft  by  porter. 
—Pullman  Co.  v.  Franks.  187  S.  W.  501. 

In  action  against  sleeping  car  company  for  loss 
of  passenger's  money  by  theft,  when  there  was 
no  evidence  of  the  porter's  theft,  held  error  to 
submit  that  issue.— Id. 

CERTAINTY. 

See  Contracts,  €=s»9. 

CERTIFICATE. 

See  Contracts,  (8=»287,  289. 

CERTIFIED  QUESTIONS. 

See  Courts.  <Ss»247. 

CERTIORARI. 

See  Courts,  ®=>207;    Highways,  €=>eO;    Jus- 
tices of  the  Peace,  <e=202. 

I.   NATURE  AND  GROUNDS. 

<8=»5(1)  (Mo.)  Under  Rev.  St.  1909,  J  10440, 
touching  appeals  to  circuit  court  from  judgment 
of  county  court  opening  any  road,  etc.,  relator, 
petitioning  for  certiorari  to  review  action  of 
county  court  in  establishing  public  road,  had 
adequate  remedy  by  appeal,  so  that  he  could 
not  resort  to  certiorari  proceedings. — State  ex 
rel.  Combs  v.  Staten,  187  S.  W.  42. 
^=728(2)  (Ark.)  Certiorari  is  an  appropriate 
remedy  to  review  a  county  court's  judgment 
where  its  lack  of  jurisdiction  is  urged.— (irilEn 
V.  Boswell,  187  S.  W.  165. 


IX. 


PROCEEDINGS  AND  DETER- 
MINATION. 


€=»57  (Mo.)  On  certiorari  to  review  the  judg- 
ment 01  the  Court  of  Appeals  in  remanding  a 
cause  after  reversal,  the  finding  of  the  appel- 
late court  that  evidence  was  sufficient  to  war- 
rant a  submission  to  the  jury  of  separate  counts 
alleging  defendant's  liability  under  the  humani- 
tarian doctrine,  will  not  be  reversed  where  the 
record  does  not  contain  all  the  evidence.— State 
ex  rel.  Seullin  v.  Robertson,  187  S.  W.  34. 
<S=>64(2)  (Ark.J  In  a  certiorari  proceeding,  a 
county  court's  jurisdiction  is  determined  solely 
by  an  inspection  of  its  record.— Griffin  v.  Bos- 
well, 187  S.  \V.  165. 

^=70(4)  (Mo.)  In  certiorari  proceedings  to  re- 
view action  of  county  court  in  establishing  road, 
certified  copies  of  connty  court  records,  as  well 
as  documentary  evidence,  and  all  other  evidence 
considered  at  trial,  should  be  incorporated  in 
bill  of  exceptions  in  order  to  become  part  of  rec- 
ord, and  without  bill  of  exceptions  tlie  Supreme 
Court  can  only  consider  the  record  proper,  pe- 
tition, respondents'  return,  relator's  motion  to 
quash,  and  judgment. — State  ex  rel.  Combs 
V.  Staten,  187  S.  W.  42. 

CHALLENGE. 

See  Jury,  ^=»131. 


See  Equity. 


CHANCERY. 
CHARACTER. 

Evidmce,  «s»10e; 


See  Criminal  Law,  ^=9722; 
Witnessee,  i8=»337-361. 


CHARGE. 

See  Trial,  «=>191-296. 
By  carriers,  see  Carriers,  <S='12. 
To  jury,  see  Criminal  Law,  «=9770-841 :  Trial, 
<6=>191-296. 

CHARITIES. 

t.   CREATION,    EXISTENCE.    AND   VA. 
LIDITY. 

€=»I0  (Mo.)  Provision  of  a  wiU  that  land  or  its 
value  be  put  on  interest  for  the  use  of  worn- 
out  preachers  in  Methodist  Episcopal  C!huTch 
in  North  Missouri  Conference  is  sufficient  in 
every  respect  to  create  a  valid  charitable  use. 
—Buckley  v.  Monck,  187  S.  W.  31. 

H.   CONSTRUCTION,  ADKINIdTRA- 
TION,  AND  ENFORCEMENT. 

9s>34  (Mo.)  Indefinitencss  as  to  the  individual 
recipients  of  the  ixjunty  is  one  of  the  elemenii 
of  a  charitable  trust;  otherwise  it  would  be  a 
private  trust— Buckley  v.  Monck,  187  S.  W.  31. 
^=>43  (Mo.)  If  the  use  is  so  expressed  in  a 
charitable  trust  that  the  court  may  judj;e  of 
the  donor's  motive  so  as  to  give  specific  effect 
to  his  general  directions,  be  failing  to  name  t 
trustee,  the  court  will  appoint  one  and  a<t 
minister  the  trust. — ^Bucldey  v.  Monck,  1ST 
S.  W.  SI. 

<$=947  (Mo.)  A  charitable  trust  being  lawful 
and  sufficiently  specific  and  definite  to  enable  the 
court  to  execute  it,  it  wUl  name  a  trustee; 
the  will  having  failed  to  do  so. — ^Buckley  v. 
Monck,  187  S.  W.  31. 

If  the  use  is  so  expressed  in  a  charitable 
trust  that  the  court  may  judge  of  the  donors 
motive  so  as  to  give  specific  effect  to  his  general 
directions,  he  failing  to  name  a  trustee,  the 
court  will  appoint  one  and  administer  the  trust 
—Id. 

CHATTEL  MORTGAGES. 

See  Corporations,  $=3123;  Limitation  of  Ac- 
tions, $s>168;  Reformation  of  Instrumentt 
«S32S,  86. 

I.   REQUISITES  AND   VAIJ3>rrZ'. 

(A)   Nature  and  Esaentlals  of  Transfers  of 
ChutteU  aa   Seoiirltr> 

<S=>I8  (Ark.)  Mortgages  may  be  made  to  eoT« 
future  acquired  property  of  the  mortgagor,  whec 
an  intent  to  that  effect  clearly  appears ;  and 
it  will  be  enforced  against  the  mortgagor  and  all 
others,  except  purchasers  for  value  without  no- 
tice.—Murray  Co.  V.  Satterfield,  187  S.  W.  9iT. 
Lien  of  chattel  mortgage  on  "all  maciiinery 
that  may  hereafter  l>e  added  to  said  premises'' 
was  good  and  enforceable  as  between  the  par- 
ties to  the  mortgage.— Id. 

(D)  Form  and  Content*  of  Instroanenta. 

i6=>48  (Tex.Civ.App.)  A  mortgage  of  the  crof* 
to  be  grown  on  the  "Lewis  Place"  owned  by 
mortgagor,  in  a  certain  county,  held  sufficientlj 
to  describe  the  premises  to  be  notice. — SpUler  t. 
W.  J.  Mann  &  Co.,  187  S.  W.  1014. 

m.  CONSTRUCTION  AND  OPERATZON. 

CB)   Parties   and   Debts   or   UabiU«I«s 
Secured. 

(S=>I08  (Ark.)  Chattel  mortgage,  given  to  moit- 
gagor's  landlord,  a  farmer,  and  to  a  mercfaaaL 
who  were  not  jointly  interested  in  their  bosaues 
relations  with  the  mortgagor,  reciting  that  it 
was  given  as  security,  for  moneys,  etc,   htU 
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broad  enough  to  embrace  an  indebtednegB  t« 
either  the  landlord  or  the  merchant,  or  a  joint 
indebtedness  to  both. — Livingston  y.  Pucaley, 
187  S.  W.  925. 

€=>  1 1 0  (Tez.GiT.App.)  A  chattel  mortgage,  with 
a  printed  clause  covering  future  indebtedness 
np  to  $150,  held  not  to  cover  an  indebtedness 
of  $155  for  a  stump  puller,  where  the  parties 
intended  the  clause  to  cover  future  indebted- 
ness for  store  supplies. — Jenkins  T.  Morgan,  187 
S.  W.  1091. 

(C)   Property  MortKagred,  and  EiHtatea  and 
Interests  of  Parties  Therein. 

<@=>II7  (Tez.Civ.App.)  A  mortgage  of  the  crops 
to  be  grown  and  the  rent  note  on  a  place  for  a 
year  held  to  cover  all  interest  of  the  mortgagor 
in  the  rents.— Spiller  v.  ^^.  J.  Mann  &  Co.,  187 
S.  W.  1014. 


(D)   Uen  and  Priority. 

>r38a)      (Tex.CJv.App.)      Under 


«=I38(1)  (Tez.C'jv.App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art.  6644,  in  force 
when  oil  well's  chattel  mortgage  on  machinery, 
etc.,  was  given,  lien  of  laborers  engaged  in  drill- 
ing well,  if  given  by  the  statute,  was  prior  to 
that  of  the  chattel  mortgage,  article  5671  not 
applying.— Barton  v.  Wichita  River  Oil  Co.,  187 
S.  W.  1043. 

®=>I44  (Ark.)  In  absence  of  countervailing 
equities,  rule  as  to  priority  between  two  mort- 
gages on  same  property,  given  to  different  mort- 
gagees, is  that  one  first  filed  for  record  is  a 
superior  lien  to  the  other,  whether  executed  be- 
fore or  after.— Murray  Co.  v,  Satterlield,  187  S. 
W.  927. 

Where  parties  borrowed  to  purchase  machin- 
ery, giving  mortgage  to  secure  lender,  and  man- 
ufacturer took  back  mortgages  to  secure  price, 
lender  filing  his  mortgage  nine  days  after  execu- 
tion, whereas  manufacturer  waited  from  one  to 
two  months  before  recording  its  mortgages, 
mortgage  of  lender  had  priority.— Id. 
«=»  150(1)  (Ark.)  By  Kirby's  Dig.  §  5396.  all 
mortgages,  whether  on  realty  or  personalty,  are 
a  lien  on  the  property  as  against  third  parties 
from  the  time  filed  for  record. — Murray  Co.  ▼. 
Satterfield,  187  S.  W.  927. 
<Ss>l52  (Ark.)  Under  Kirby's  Dig.  $  5396,  as 
to  recording  chattel  mortgages,  an  instrument 
creates  no  lien  and  is  not  effective  against  third 
persons  until  duly  acknowledged  and  recorded. 
— Merchants'  &  Farmers'  Bonk  v.  Citizens' 
Bank,  187  S.  W.  650. 

<@=»I55  (Ark.)  The  mere  fact  that  the  mort- 
gagor of  bank  stock  informed  the  bank,  which 
under  Kirby's  Dig.  |  853,  had  a  lien  thereon 
for  his  debts  to  it,  of  the  giving  of  a  mortgage 
thereon  to  plaintiff,  and  the' bank  did  not  ob- 
ject, would  not  estop  it  to  assert  its  lien  for 
money  thereafter  loaned  the  mortgagor,  if  the 
mortgage  was  never  recorded.— Merchants'  & 
Farmers'  Bank  v.  Citizens'  Bank,  187  S.  W. 
650. 

<3=>I57(2)  (Tex.Civ.App.)  The  assignee  of  claims 
of  laborers  engaged  in  drilling  an  oil  well,  who 
after  foreclosure  asserted  a  lien  under  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  art  5644,  superior 
to  that  of  an  existing  chattel  mortgage,  had  the 
burden  of  showing  that  such  a  lieu  was  given 
by  the  statute.— Barton  v.  Wichita  Kiver  Oil 
Co.,  187  S.  W.  1043. 

TV.  BIGHTS  AND  i:.XABIi:.mES   OF 
PARTIES. 

<S=>  173(3)  (Tex.Civ.Apn.)  A.  petition  alleging 
that  defendant  wrongfully  withheld  possession 
of  mules  which  were  the  subject  of  the  chattel 
mortgage  given  by  another  defendant,  which  fail- 
ed to  express  the  mutual  intent  of  the  parties, 
is  sufficient  as  against  general  demurrer  inter- 
posed by  the  defendant  in  possession  of  the 
mules.— Blount,  Price  &  Co.  v.  Payne,  187  S. 
W.  990. 


V.  BIGHTS  Aim  BEMSDXIiS  OF 

canEOiTOBs. 

«=3l86  (Mo.App.)  Saloon  keeper's  chattel' mort- 
gage of  his  stoi^  and  fixtures  to  secure  a  note 
held  fraudulent  as  to  creditors,  where  the  mort- 
gagee did  not  demand  a  list  of  the  mortgagor's 
creditors,  notify  them,  etc.,  as  required  by  the 
Bulk  Sales  Law. — Semmes  v.  Ruediger,  187  S. 
W.  604. 

<3=s202  (McApp.)  On  holding  chattel  mortgage 
of  saloon  stock  and  fixtures  fraudulent  as  t& 
creditors  for  failure  to  comply  with  the  Bulk 
Sales  Law,  the  decree  should  constitute  the 
mortgagee  a  receiver  under  section  2  thereof.— 
Semmes  v.  Ruediger,  187  S.  W.  604. 

Vni.   PATMENT   OB   PEBFOBMANOE 

OF   CONDITION,  BEI.EASE,  AND 

SATISFACTION. 

€=s>240  (Tex.Civ.App.)  Where  a  creditor  held 
chattel  mortgages  on  a  debtor's  cotton  and 
stump  puller,  a  credit  obtained  by  delivering 
some  of  the  mortgaged  cotton  to  the  mortgagee 
should  be  applied  on  tlie  cotton  mortgage. — 
Jenkins  v.  Morgan,  187  8.  W.  1091. 
<S=>244  (Ark.)  It  was  a  sufficient  consideration 
for  release  of  a  team  and  wagon  from  the  lien 
of  a  trust  deed  also  covering  other  property,  for 
the  mortgagor  to  borrow  money  on  the  team 
and  pay  it  to  the  trustee^  although  the  entire 
debt  was  due  and  the  payment  equaled  only 
one-half  of  it— Ilorton  v.  Thompson,  187  S.  W. 
027. 

IX.  FOBE0I.OSTrBE. 

$=>277  (Tex.Civ.App.)  Where  the  petition  suf- 
ficiently alleged  the  facts  to  entitle  plaintiff  to 
recover  on'  note  and  mortgage,  he  was  not  re- 
quired to  anticipate  defenses,  but  the  burden 
was  upon  the  defendant  to  plead  and  prove 
them.— Blount,  Price  &  Co,  v.  Payne,  187  S.  W. 
990. 

In  an  action  to  reform  and  foreclose  a  chattel 
mortgage,  it  is  not  necessary  for  the  petition  to 
allege  that  it  was  registered;  for  as  between  the 
parties  it  was  a  valid  and  binding  obligation 
without  registration.— Id. 

CHECKS. 

See  Buhl  and  Notes,  ®=3>627. 

CHILDREN. 

See  Divorce,  <S=»300-312;  Electricity,  <&s>14; 
Guardian  and  Ward;  Infants;  Master  and 
Servant.  ^=»95;  Neglieence.  ®=>85;  Par^it 
and  Child;   Hailroads,  «S3282. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  ^=9814 ;  Husband  and  Wife, 
®=>333 ;  Intoxicating  Liquors,  €=>236 ;  Bail- 
roads,  €=>482. 

„    „  CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Constitutional  Law,  <S=3209-247. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Executors  and  Administrators,  ®=>206-256 ; 
Mechanics'    Liens,    <&=»157. 

CLASS  LEGISLATION. 

See  Conatltntional  Law,  ®=>208. 
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CLERICAL  ERRORS. 

See  Appeal  and  Error,  «s>384. 

CLERKS  OF  COURTS. 

#s>33  (Tez.Civ.App.)  Yeroon'g  Saylei^  Ann. 
Civ.  St.  1914,  arts.  3881,  3882,  3889,  and  3893, 
anthorize  the  commissioners'  court  to  allow  the 
clerk  of  the  county  court  in  counties  having  be- 
tween 25,000  and  38,000  iobebitants  compensa- 
fion  for  ex  officio  services,  where  it  with  the 
fees  under  articles  3881,  3882,  and  8889,  does 
not  amount  to  more  than  $3,<3uO,  and  such  com- 
pensation for  ex  officio  services  cannot  be  re- 
garded as  "excess  fees"  of  which  officers  can 
retain  only  one-fourth,  article  3888  not  apply- 
injr. — Anderson  County  v.  Hopkins,  187  S.  W. 
1019. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

COCAINE. 

See  Poisons,  $=94,  9. 

CODICIL 

See  Wills,  <£s>476. 

COERCION. 

See  Trial,  «=>314. 

COLLATERAL  ATTACK. 

See  Judgment,  «s»475,  485. 

COLLATERAL  SECURITY. 

See  Pledges. 

COLLATERAL  UNDERTAKINGS. 

See  Guaranty. 

COLLECTION. 

See  Banks  and  Banking,  «=»159-175. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  «s>68-79.  100.  101. 

COMMERCE 

See  Carriers;    Shipping. 

I.   POWER    TO    IIE01TI.ATE    IN    OBN- 
ERAI.. 

$=»8  (Mo.App.)  The  effect  of  failure  to  give 
written  notice  of  claim  for  damages  to  live  stock 
within  a  certain  time,  as  required  by  the  bill  of 
lading,  is  determined  exclusively,  as  to  inter- 
state shipment,  by  federal  statutes  and  deci- 
sions.— Johnson  v.  Missouri  Pac.  Ry.  Co-  187 
S.  W.  282. 

II.    SUBJECTS    OF    REOULATION. 

<@=335  (Mo.App.)  Where  shipment  of  hogs  was 
consigned  from  one  point  in  Missouri  to  an- 
other, but  route  of  connecting  carrier  went 
into  state  of  Kansas  passing  through  several 
towns  therein,  at  which  hogs  were  unloaded 
and  fed,  it  was  an  interstate  shipment. — Bowles 
V.  Quincy,  O.  &  K.  O.  B.  Co.,  187  S.  W.  131. 
Where  shipper  and  succeeding  carrier  made 
additional  contract  for  transportation  of  ship- 
ment of  hogs,  this  did  not  change  the  shipment 
from  an  interstate  to  an  intrastate  transaction, 
but  it  became  a  part  of  original  contract  of 
through  shipment. — Id. 

«=>40(3}  (Ark.)  Where  goods  were  shipped  to  a 
point  within  the  state,  where  defendant  secured 
them,  broke  the  original  packages,  and  peddled 
the  contents  from  house  to  house,  bis  distribu- 
tion constituted  intrastate  business.— J.  R.  Wat- 
Una  Medical  Co.  y.  Williams.  187  S.  W.  053. 


m.  WOAKB  AHB  METHODS  OF  KEO- 
ITLATIOH. 

«=>69  (Tez.Civ.App.)  The  state  cannot  control 
or  regulate  interstate  commerce  by  requiring  a 
foreign  corporation  engaged  in  such  business  to 
secure  a  permit  to  do  business  within  the  state. 
— W.  B.  Clarkson  &  Co.  ▼.  Gans  S.  S.  Line,  187 
S.  W.  1106. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSION  AND  COMMISSIONERS 

See  Carriers,  €=»!& 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

€=»6  (Tex.CSv.App.)  The  law  merchant  is  part 
of  the  common  law  adopted  by  the  state  of 
Texas.— McCamant  v.  McCamant,  187  S.  "W. 
1096. 

®=9l2  (Mo.)  When  Missouri  came  into  the 
Union  under  its  first  Constitution,  it  brouslit 
with  it  the  common  law  which  it  had  adoptiy] 
as  a  territory  in  1816.— Elks  Investment  Ca 
V.  Jones,  187  S.  W.  71. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «s>248,  276. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  4=3l01. 

COMPENSATION. 

See  Contracts,  <8=>232,  234 ;  Attorney  and  Cli- 
ent, <8=>180,  192;  Brokers,  <8=>4»-88;  Clerks 
of  Courts,  €=33:  Corporations,  ®=>3liS; 
Counties,  ^=974;  Eminent  Domain,  ^=10"2, 
150;  Insurance;  Principal  and  Agent,  ^=» 
84,  89;  Sheriffs  and  ConsUbles.  ^=>28; 
States,  «=960. 

COMPETENCY. 

See  Criminal  Law,  €=^385;    Evidence,  9=>533, 
543;    Jury,  <S=»97,  131;    Witnesses,  <^=»37- 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

<S=»I3  (Tex.Civ.App.)  Secret  understanding  be- 
tween one  of  largest  creditors  of.  partnership, 
the  party  who  was  to  take  over  its  stock  of 
goods,  and  the  partnership,  that  such  cr^itor 
should  be  paid  its  debt  in  full,  was  a  fraud  up- 
on other  creditors,  which  would  defeat  a  com- 
position agreement,  if  any  had  in  fact  be^n 
made. — Abernathy  Rigby  Co.  v.  McDbugle,  Cam- 
eron &  Webster  Co.,  187  S.  W.  503. 
€=»27  (Tex.Civ.App.)  In  suit  to  recover  bal- 
ance due  on  a  partnership  note,  facts  \et4  not 
to  show  a  composition  agreement  between  debtor 
and  creditors,  whereby  the  creditors  were  to 
take  60  cents  on  the  dollar. — Abernathy  RiKb.v 
Co.  V.  McDougle,  Cameron  &  Webster  Co..  1S7 
S.  W.  503. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  CompoRitinns 
with  Creditors;  Evidence,  «=>213;  Release". 
<@=>e(3)  (Mo.)  Where  an  injured  railroad  em- 
ploye, after  negotiating  with  the  companr'.^ 
representative,  accepted  $675  in  money  "as 
compensation  for  his  injuries,  there  waa  a  set- 
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tlement  of  his  claim  unaided  b7  bis  written 
release.— Beid  t.  St  Louis  &  S.  F.  R.  CSo.,  187 
S.  W.  16. 

COMPUTATION. 

See  Limitation  of  Actions,  4=946-127. 

CONCLUSION. 

See  Pleading,  «=>8. 

CONCLUSIVENESS. 

See  Account,  Action  on,  4=»12;  Appeal  and 
Error,  <S=»99e^  lOOS:  Judgment,  «=>e48- 
14&\    Pleading,   «=936. 

CONCURRENT  NEGLIGENCE. 

See  Master  and  Servant,  ®=>201,  226. 

CONDEMNATION. 

S«e  Elminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  <S=>474. 

CONDITIONS. 

See  Bills  and  Notes,  «=3lS2;  Cancellation  of 
Instruments,  <e=»24;  Executors  and  Admin- 
istrators, ^=3431 :  Insurance,  4=>612 ;  Mort- 
gages, «=>292;    Sales,  <8=»124,  347. 

CONFESSION. 

See  Criminal  Law,  $=>520. 

CONFLICT. 

See  Courts.  <»s>247. 

CONFLICT  OF  LAWS. 

See' Arbitration  and  Award,  €=>18;  Carriers, 
^=234 ;  Insurance,  <S=>147,  712;  Negli- 
gence, «=9l03% ;    Property. 

CONNECTING  CARRIERS. 

See  Carriers,  ®=>177. 

CONSCIOUSNESS. 

See  Homicide,  «s>210. 

CONSENT. 

See  Assignments,  €=>58;  Landlord  and  Ten- 
ant,  «=>75,  76;  Larceny,  4=>13;  Release, 
«=»15. 

CONSIDERATION. 

See  Accord  and  Satisfaction,  4=95;  Contracts, 
«=»57;  Bills  and  Notes,  ®=>106,  503;  Can- 
cellation of  Instruments,  4=>24  ;  Compromise 
and  Settlement,  4=>6 ;  Deeds,  ^=>19 ;  Fraud- 
ulent Conveyances,  <S=74-96,  277 ;  Release, 
«8==)24;  Trusts,  «=»77-8»;  Vendor  and  Pur- 
chaser, 4=913. 

CONSOLIDATION. 

See  Corporations,  4=9590,  661. 

>     CONSPIRACY. 

See  Criminal  Law,  4=>422;    Witnesses,  4=^52. 

CONSTABLES. 

See  Sheriffs  and  Cmistables. 

CONSTITUTIONAL  LAW. 

fs^e    Appeal  and  Error,  4=»170;    Courts,  4=> 
iJ31. 


For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Enactment  and  validity  of  statutes  in  general, 
see  Statutes,  *=>&^. 

Special  and  local  laws,  see  Statutes.  4=»67-101. 

Subjects  and  titles  of  statutes,  see  Statutes;  4»^ 
108,  126. 

n.  ooMSTRTTonoir.  opebatioh, 

Ain>  EHFOBCEMENT  OF  CON- 
STITTTTIOHAIi  PBOVISIOHS. 

4=>26  (Tex.Oiv.ApiK)  A  state  Constitution 
should  l»e  liberally  construed  in  contradistinc- 
tion to  a  strict  construction  of  the  federal  Con- 
stitution.—Terrell  V.  Middleton,  187  S.  W.  307. 
4=943(1)  (Mo.App.)  A  constitutional  question 
should  be  raised  as  soon  as  it  may  be  under 
the  circumstances  of  the  given  case,  or  it  will 
be  waived. — Carradine  v.  Ford,  187  S.  W. 
285. 

4=943(1)  (Tez.Giv.App.)  Acquiescence  for  no 
length  of  time  can  legalize  a  clear  usurpation 
of  power  where  the  people  have  plainly  express- 
ed their  will  in  the  Constitution  and  appointed 
i'udicial  tribunals  to  enforce  it. — ^Terrell  v. 
liddleton,  187  S.  W.  367. 
4=>48  (Mo.)  Courts  resolve  all  doubt  in  favor 
of  the  constitutionality  of  statutes. — Straughan 
V.  Meyers,  187  S.   wT  1150. 

The  burden  is  upon  one  asserting  the  uncon- 
stitutionality of  a  law  to  prove  that  fact.— Id. 

Legislative  acts  and  constitutional  provisions 
must  be  read  together  and  so  harmonized  as  to 
give  effect  to'botb  when  this  can  be  consistently 
done.— Id. 

4=948  (Tex.Civ.App.)  Where  the  court  has  a 
serious  doubt  whether  the  Legislature  exceeded 
its  power  by  embracing  more  than  one  subject 
in  a  bill,  such  doubt  must  be  resolved  in  favor 
of  the  validity  of  the  law.— Altgelt  v.  Gutxeit, 
187  S.  W.  220. 

III.  DISTRIBTTTIOW  OF  OOVERN- 

MENTAI.  POWERS  ASD 

FUNCTIONS. 

(A)   Leslalatlve    Power*     anA    Delevatlo'n 
Thereof. 

4=950  (Tex.Civ.App.)  A  Legislature  has  ple- 
nary powers  subject  only  to  constitutional  lim- 
itations.- Terrell  v.  Middleton,  187  S.  W.  367. 
4=952  (Ky.)  Ky.  St.  I  829,  touching  the  regu- 
lation of  transportation  rates  by  Railroad  Com- 
mission, does  not  invest  commission  with  judi- 
cial powers  in  making  an  award  in  contraven- 
tion of  Const.  i§  27,  28,  109,  135,  209,  con- 
cerning separation  of  powers  of  government  in- 
to legislative,  executive,  and  judicial  depart- 
ments and  establiHhment  of  courts. — Louisville 
&  N.  R.  Co.  V.  Greenbrier  Distillery  Co.,  187 
S.  W.  296. 

Under  Const-  §  28,  allowing  persons  belong- 
ing to  one  division  of  government  to  exercise 
duties  belonging  to  one  of  the  others  when  di- 
rectly permitted  by  the  Coostitutioa  and  Const. 
S  209,  authorizing  Railroad  Commission  to 
perform  certain  duties,  commission  has  power 
to  hear  and  determine  claims  by  shipper  for 
amounts  charged  and  collected  in  excess  of  the 
rate    thereafter    fixed    by    commission. — Id. 

4=955  (Ark.)  Acts  1915,  p.  98,  §§  2,  3,  touching 
intoxicating  liquors  and  providing  a  fixed  pen- 
alty for  its  violation,  are  not  violative  of  con- 
stitutional powers  of  judiciary  in  prohibiting 
the  suspofasioD  of  sentence  upon  conviction. — 
Wilson  V.  State,  187  S.  W.  440. 

(B)   Jadlclal  Fovrcra  and  Panetlons. 

4s>67  (Tex.Civ.App.)  When  discretion  Is  con- 
iRned  to  any  one  branch  of  the  government,  a 
decision  upon  that  particular  point  cannot  bf 
questioned  or  revised. — Terrell  v.  Middleton,  187 
S.  W.  367. 
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«s>70(l)  rrex.Civ.App.)  It  Is  settled  beyond  re- 
call that  the  courts,  state  and  federal,  have  the 
power  to  pass  upon  the  constitutionality  of 
statutes  and  the  authority  to  ultimately  destroy 
or  enforce  laws  passed  by  the  legislatiTe  branch 
of  the  goTemment— Terrell  t.  Middleton,  187 
S.  W.  367. 

€=>70(3)  (Tex.Civ.App.)  It  is  not  the  province 
of  the  court  to  declare  a  law  invalid  because  it 
is  unwise  or  unjust,  or  because  opposed  to 
public  policy  or  the  spirit  of  the  Constitution, 
but  it  must  violate  some  express  provision  of 
the  Constitution.— Altgelt  v.  Gutzeit,  187  S. 
W.  220. 

V.  PERSONAL  Omz.  AND  POUTI- 
CAL  BIGHTS. 

<S=s>82  (Ky.)  Stet  i  829,  is  not  violative  of 
Const.  U.  S.  art.  4,  §  4,  guaranteeing  a  repub- 
lican form  of  government. — Louisville  &  N.  R. 
Co.  V.  Greenbrier  Distillery  Co.,  187  S.  W.  298. 

VI.  VESTED   RIGHTS. 

®=s>IOI  (Tex.Cr.App.)  Where  an  individual  ac- 
quired pool  hall  and  fixtures  and  licenses  after 
prohibitory  penal  statute  was  adopted  and  de- 
clared vahd  by  the  Court  of  Criminal  Appeals, 
but  after  Supreme  Court  declared  it  invalid,  he 
had  no  vested  property  rights  to  entitle  him  to 
enjoin  enforcement  of  the  statutes. — State  v. 
Clark.  187  S.  W.  760;  Same  v.  Nabers.  Id. 
783,    784. 

Where  pool  halls  become  inherently  vicious 
and  properly  subject  to  police  p«wcr,  the  li- 
cense gi-anted  them  does  not  creute  a  vested 
right,  since  no  one  has  a  vested  right  to  carry 
on  a  business  hurtful  to  public  welfare. — Id. 

VII.  OBLIGATION  OF  CONTRACTS. 

(C)   Contracts  of  Individuals  and  Prl-rate 
Corporations. 

<S=>r65  (Mo.)  Rev.  St.  1909,  §  7068,  providing 
that  insurance  companies  vexatiously  refusing 
to  pay  losses  may  be  assessed  punitive  damages 
apd  attorney's  fees,  does  not  unconstitutionally 
impair  the  policy  contract. — Barber  v.  Hartford 
Ijfe  Ins.  Co.,  187  S.  W.  867.  874. 
9s»l75  (Tex.Civ.App.)  No  person  has  a  vested 
right  in  the  rules  of  evidence,  which  may  be 
changed  by  the  state,  if  its  action  relates  only 
to  evidence,  without  violating  the  contract 
dause  of  the  Constitution. — Sovereign  Camp  of 
Woodmen  of  the  World  v.  Robinson,  187  S. 
W.  216. 

IX.  PRIVILEGES  OR  IMMTTNITIES. 
AMD  CLASS  LEGISLATION. 

<8=>208(8)  (Mo.)  Laws  1913.  p.  323,  relating  to 
votes  by  absent  voters,  is  not  class  legislation, 
since  it  applies  alike  to  all  voters  unavoidably 
absent— Straughan  v.  Meyera,  187  S.  W.  1158. 

X.  EQUAL  PROTECTION  OF  LAW^a 

<&=3209  (Tex.)  Acts  33d  Leg.  (Sp.  Seas.)  c. 
39,  I  34  (Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art.  3174w),  is  not  unconstitutional  as  violating 
Const,  art.  1,  §  3,  relating  to. equal  rights.— 
Beene  V.  Waples,  187  S.  W.  191. 

<S=>225(1)  (Mo.)  Sess.  Acts  1913,  p.  721,  pro- 
viding for  organization  of  consolidated  schools 
and  rural  high  schools,  and  providing  state  aid 
therefor,  is  not  violative  of  the  Fourteenth 
Amendment  of  Const.  U.  S.  f  1,  as  denying 
equal  protection  of  the  laws,  etc. — State  ex 
inf.  Wright  v.  Morgan,  187  8.  W.  64. 

«s»233  (Mo.)  Isauaitce.  ol  apedid  tax  bilto  for 
sewer  construction  against  a  cemetery  as  an  en- 
tirety, notwithstanding  sale  at  some  lots  for 
burial,  held  not  to  deny  the  cemetery  company 
equal  protection  of  law,  contrary  to  Cfonat.  U.  8. 
▲mend.  14,  (  1.— Mollins  v.  Mt.  St.  Mary's  Cem- 
etery ▲•8'n,  187  S.  W.  1160. 


«=9247  (Mo.)  Reiv.  St  1909.  {  7068,  providing 
that  insurance  companies  vexatiously  refusing 
to  pay  losses  may  be  assessed  punitive  damagei 
and  attorney's  fees,  does  not  deny  equal  pro- 
tection of  the  laws. — Barber  ▼.  Hartford  Life 
Ins.  Co.,  187  8.  W.  867,  874. 

XL  DUE  PROCESS  OF  LAW. 

«=»25l  (Tex.)  Acts  33d  Leg.  (Sp.  Sesa.)  c. 
39,  {  34  (Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art.  3174w),  is  not  unconstitutional  as  violating 
Const,  art  1,  i  19,  providing  for  due  ooune 
of  law.— Beene  v.  Waples,  187  S.  W.  191. 

^=»290(3)  (Mo.)  Special  tax  bills  for  sewer  con- 
struction being  legulative  assessments,  no  notice 
to  property  owners  of  proceedings  resulting  in 
their  issuance  is  necessary,  within  the  inhibi- 
tion against  depriving  one  of  property  without 
due  process  of  law.— Alullins  v.  Mt  st  Mary's 
Cemetery  Ass'n,  187  S.  W.  1169. 
€=>298(2)  (Ky.)  Ky.  St  i  829.  in  limiting  evi- 
dence which  can  be  heard  in  circuit  court  to 
that  heard  before  Railroad  Commission,  is  not 
violative  of  tJie  Fourteenth  Amendment  of  the 
federal  Constitution,  in  denying  due  process 
of  law. — Louisville  &  N.  R.  Co.  v.  Greenbrier 
Distillery  Co.,  187  S.  W.  296. 

«=9303  (Mo.)  Rev.  St  1909,  §  7068,  providing 
that  insurance  companies  vexatiously  refusing 
to  pay  losses  may  be  assessed  punitive  damages 
and  attorney's  fees,  does  not  deny  due  process 
of  law.— Barber  v.  Hartford  Life  Ins.  Co.,  187 
S.  W.  867.  874. 

<S=3306  (Tex.Civ.App.)  Appointment  of  a  tem- 
porary administrator  to  take  charge  of  all  of 
community  property  belonging  to  plaintiff  and 
estate  of  his  deceased  wife  made  under  Rev.  St. 
art.  359,  providing  that  an  executor  or  admin- 
istrator shall  acquire  possession  of  all  common 
property  of  a  community  estate,  is  not  viola- 
tive of  Const  Tex.  Bill  of  Rights,  {§  9  and  13. 
or  Const  U.  S.  Amend.  14,  as  to  due  process  of 
law.-Huth  V.  Huth,  187  S.  W.  623. 

Xn.   RIGHT  TO  jrrSTIOE  AND  REICE- 
DIES   FOR  INJURIES. 

<e=>326  (Mo.)  Rev.  St  1909,  S  7068  providing  j 
that  insurance  companies  vexatiously  refusinu 
to  pay  losses  are  liable  for  punitive  damages 
and  attorney's  fees,  does  not  violate  Const  art 
2.  g  10,  providing  that  justice  shall  be  adminis- 
tered without  sale,  etc. — Barber  y.  Hartford 
Life  Ins.  Co.,  187  S.  W.  867,  874. 
iS=>328  (Ky.)  Ky.  8t  g  829,  is  not  violative  of 
Const  §  14,  providing  that  all  courts  shall  be 
opened  to  every  person,  and  that  he  shall  have 
a  remedy  by  due  course  of  law  for  any  injury 
done  •  him. — Louisville  &  N.  B.  Co.  v.  Green- 
brier rKstaiery  Co.,  187  S.  W.  29a 

CONSTRUCTION. 

See  OoitractB,  <es>147-234;  Arbitration  and 
Award,  <S=9l8;  BUls  and  Noteik  «=>lXi: 
Boundaries,  4=»14;  Chattel  Mortn^ces.  4^ 
108-157;  Cpnstitutianal  Law,  «=>^-48:  Cor- 
porations, $=»77;  Criminal  Law,  9=3822: 
Deeds,  <3s>90-189;  Guaranty,  «=>30-38:  In- 
demnity; Insurance,  «=»146-179%;  Lan<l- 
lord  and  Tenant  «s>79;  Mortgages,  «s>114- 
171;  Pleading,  «=»34;  Release.  <&=.24,  2S: 
Statutes,  <&=>181-241;  Trial,  «=>296.  343: 
Trusts,  «=>161;   Wills,  <8=»43»-682. 

CONSTRUCTIVE  POSSESSION. 

See  Adverse  Possession,  ^sslOO. 


CONSTRUCTIVE  TRUST 

ISee  Trusts,  ^slOO-UO. 
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INOSES-DIOEST 


GomtnMta 


CONTEMPT. 

See  Intoxicating  Liquora,  9=>279. 

X.   ACTS    OR     OONDUOT    OONSTITXTT- 
INO   CONTEMPT    OF    COURT. 

^=921  (Mo.App.)  Where  certain  heirs  of  an  es- 
tate refused  to  indorse  her  collection  drafts 
payable  to  the  estate  for  a  fire  loss  on  property 
of  the  estate,  they  could  not  be  compelled  by 
court  order  to  do  so,  or  sign  receipts  attached 
thereto,  in  view  of  Kev.  St.  1900,  f  9980,  and 
an  order  so  to  do  wiU  not  sustain  commitment 
for  its  violation.— In  re  2Uegenbein,  187  S.  W. 
893. 

CONTEST. 

9s>201;    Intoxicating  Liquors, 


See  Elections, 
<S«^37. 


CONTINUANCE. 

See  Appeal  and  Error,  €=9236;  Criminal  Law, 
<&=>5g4-e03,  917;    New  Trial,  <S=>34. 

®=»  1 1  (Tex.Civ.App.)  In  a  consolidated  suit  to 
(juiet  title,  request  of  defendants,  made  after 
various  dismissals  and  interlocutory  judgment 
against  them,  for  permission  to  withdraw  their 
announcement  of  ready  for  trial  and  continue 
the  case  that  they  might  again  add  parties  as  to 
whom  they  had  dismissed,  held  properly  refused. 
—Brady  y.  Cope,  187  S.  W.  «78. 
«=330  (Tex.Civ.App.)  Where  defendant  made 
no  showing  that  a  continuance  would  enable 
it  to  secure  evidence  to  rebut  a  reply  to  a  de- 
fense urged,  the  denial  of  a  continuance,  though 
the  reply  was  first  made  at  trial,  is  not  an 
abuse  of  discretion. — New  Jersey  i'ire  Ins.  Co. 
V.  Baird,  187  S.  W.  356. 
^=331  (Mo.)  Where  a  case  was  once  tried  on 
the  theory  that  plaintiff  was  struck  by  cars  at- 
tached to  a  switch  engine,  introduction  of  evi- 
dence at  the  second  trial,  tending  to  show  that 
he  was  struck  by  a  single  car  shunted  onto  a 
crossing,  is  not  ground  for  continuance  for  sur- 
prise, where  the  case  was  submitted  on  the 
same  theory  as  at  the  first  trial.— McWhirt  v. 
Chicago  &  A.  K.  Co.,  187  S.  W.  830. 

Continuance  on  the  ground  of  surprise  can 
be  granted  only  when  the  evidence  introduced 
is  of  such  character  or  the  circumstances  of  its 
being  withheld  are  such  as  to  indicate  that  the 
other  party  has  not  only  been  misled,  but 
prejudiced. — Id. 

^=3>5I(4)  (Tex.Civ.App.)  In  action  on  note  re- 
fusal of  defendant's  second  motion  for  a  con- 
tinuance held  not  an  abuse  of  trial  court's 
discretion,  where  there  was  evidence  in  the 
record  entitling  plaintiff  to  recover,  and  where 
the  testimony  of  defendant,  if  present,  would 
only  have  raised  a  conflict  in  the  evidence. — 
Bail  v.  Bliller,  187  S.  W.  688. 

CONTRACTS. 

gee  Accord  and  Satisfaction;  Alteration  of  In- 
struments; Assignments;  Bills  and  Notes; 
BrMudi  of  Ifarriage  Promise ;  Cancellation  of 
Instruments;  Carriers,  <S=>13,  62,  158-160, 
207,  218,  307;  Chattel  Mortgages;  Compro- 
mise and  Settlement ;  Constitutional  Liaw, 
<8=»165,  175;  Corporations,  «s»76,  77,  453; 
Covenants;  Customs  and  Usages;  Damages, 
<S='23,  40,  62,  124;  Evidence,  (S=>420-i01, 
471,  488 ;  Executors  and  Administrators,  €=> 
206;  Frauds,  Statute  of;  Guaranty;  Hus- 
band and  Wife,  <S==>278;  Indemnity;  Insur- 
ance ;  Judgment,  €=»594 ;  Laudlord  and  Ten- 
ant ;  Limitation  of  Actions,  €=>24,  46 ;  Logs 
and  Logging,  *=»8;  Novation;  Partnership; 
Payment  \  Pledges ;  Principal  and  Agent ; 
Reformation  of  Instruments :  Release ;  Sales ; 
Set-Off  and  Counterclaim ;  Shipping,  ^=»108 ; 
Specific  Performance;  Subrogation;  Vendor 
Bud  I-'urchascr. 


X.   REQUISITES   AKS  VAIiIDITT. 

(A)  Nature  and  BMNeutlals  In   General. 

^=»9(2)  (Ark.)  Where  an  alleged  contract  for 
the  repair  work  of  the  defendant  railroad  did 
not  bind  the  railroad  company  to  gWe  plaintiff 
its  repair  work  for  any  length  of  time,  did  not 
fix  a  price  for  the  work,  and  it  did  not  appear 
who  was  to  furnish  materials,  the  contract  was 
too  indefinite  to  be  enforceable. — Ashley,  D.  & 
N.  Ry.  Co.  V.  Baggott  &  Boyd,  187  S.  W.  640. 
<&=»I0(4)  (Tex.Civ.App.)  A  contract  for  the  sale 
of  onion  sets  to  be  grown  "subject  to  crops"  is 
nnt  unilateral,  and  will  not  excuse  reasonable 
efforts  on  the  part  of  the  seller,  since  contracts 
should  provide  against  hardships  and  perform- 
ance will  not  be  excused  if  the  hardship  is  not 
anticipated.— Texas  Seed  &  Floral  Co.  v.  Chi- 
cago Set  &  Seed  Co.,  187  S.  W.  747. 

A  contract  for  the  sale  of  onion  sets  to  be 
grown,  providing  that  the  seller  should  not  be 
held  to  delivery  if  onion  sets  were  damaged  or 
destroyed  from  any  cause  not  resulting  from  its 
negligence,  was  not  a  unilateral  contract,  but 
a  promise  for  a  promise. — Id. 
'3=»I0(5)  (Tcx.Civ.App.)  Contract  for  sale  of 
land  which  was  an  ordinary  land  sale  contract 
providing  for  earnest  money,  examination  of 
title,  and  making  title  good  held  not  lacking  in 
mutuality.— Bender  v.  Bender,  187  S.  W.  735. 

(B)   Parties,    Proposals,    and     Aeceptaare. 

<S=>28(1)  (Mo.App.)  Burden  of  showing  that 
proposed  contract  was  accepted  as  made  is  on 
plaintiff.— Crossley  v.  Summit  Lumber  Co.,  187 
S.  W.  113. 

$=>29  (Mo.App.)  The  legal  effect  of  correspon- 
dence between  parties  in  question  of  law  for 
court  and  whether  defendant  accepted  contract 
as  proposed  may  become  question  of  fact  for 
jury.— Crossley  v.  Summit  Lumber  Co.,  187  S. 
W.  113. 

(D)  Conalderatlom. 

<S=>57  (Ark.)  Where  defendant  hired  plaintiff 
to  haul  lofs  at  certain  rates,  as  plaintiff  alleged, 
for  an  entire  year,  the  contract  was  not  enforce- 
able where  plaintiff  was  in  no  way  bound  to 
perform ;  there  being  no  mutuality  Of  consid-  ' 
eration. — Grayling  Lumber  Co.  v.  Hemingway, 
187  S.  W.  327. 

(F)   Iiearalltr  of  Object  and  of  Confildora- 
tlon. 

®=>I27(1)  (Tex.Civ.App.)  A  by-law  of  a  fratei^ 
nnl  beneficiary  society  declaring  that  a  mem- 
ber's dissappearance  should  be  no  evidence  of 
his  death,  and  that  the  by-law  should  be  con- 
strued aa  a  waiver  of  any  statute,  etc.,  thereon, 
held  invalid,  as  a  stipulation  as  to  the  admis- 
sion of  evidence  ousting  the  court  of  its  juris- 
diction.— Sovereign  Camp  of  Woodmen  of  the 
World  V.  Robinson,  187  S.  W.  215. 
<&=>I3I  (Ark.)  Under  Kirby's  Dig.  {§  6545, 
6546,  providing  for  the  granting  of  railroad 
charters,  a  contract  whereby  plaintiff,  in  con- 
sideration of  building  of  a  railroad  over  its 
land  and  hauling  of  its  freight  for  a  certain 
price,  was  to  grant  defendant  a  right  of  way 
and  join  with  incorporation  of  railroad  in  their 
efforts  to  procure  a  charter,  held  void  as  against 
public  policy,  as  being  a  purchase  of  influence 
of  officers.- Bryant  Lumber  Co.  v.  Fourche  Riv- 
er Lumber  Co.,  187  S.  W.  455. 

Under  Kirby's  Dig.  {§  6802,  6803,  a  contract 
whereby  plaintiff  agreed  to  grant  a  right  of  way, 
in  consideration  in  part  of  carrying  of  its  lum- 
ber then  owned  by  railroad  to  be  incorporated 
at  a  specified  rate,  and  after-acquired  lumber 
at  a  rate  to  be  fixed  by  arbitration,  was  void, 
in  that  it  interfered  with  official  action, — Id. 
'S=>I34  (Tex.Civ.App.)  If  a  contract  for  the 
sale  of  onion  sets  to  be  grown  could  be  defeat- 
ed by  failure  of  crops  or  destruction  while  being 
held,  was  unilateral,  part  performance  by  the 
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buyer  in  growintr  a  crop  and  holdinz  it  for  abip- 
ment,  being  that  upon  which  mutuality  depends, 
relates  back  and  makes  contract  good  from  the 
beginning.— Texas  Seed  &  Floral  Co.  ▼.  Chicago 
Set  &  Seed  Co.,  187  S.  W.  747. 
«=»I37(1)  (Ark.)  Where  a  contract  containing 
illegal  covenants,  and  consideration  furnishes 
no  bsBis  for  a  separation  of  covenants  and  ap- 
portionment of  consideration,  it  is  wholly  in- 
valid, as  courts  cannot  make  contracts  for  par- 
ties.— Bryant  Lumber  Co.  v.  Fourche  River 
Lumber  Co.,  187  S.  W.  455. 

n.   OONSTBtrOTION    AITD    OPEKA- 

TION. 

(A)   General  Rnlea  of  Coaittrnotloii. 

€=147(1)  (Mo.App.)  In  construing  a  contract, 
intent  of  the  parties,  rather  than  its  letter,  gov- 
erns.— Pickard  v.  William  J.  Burns  Detective 
Agency,  187  S.  W.  614. 

«=>I47(2)  (Tex.Civ.App.)  The  term  "construc- 
tion" implies  uncertainty  as  to  the  meaning  of 
a  contract,  and,  when  the  language  employed 
in  a  contract  is  unequivocal,  though  the  parties 
have  failed  to  express  their  real  intention,  its 
legal  effect  will  be  enfnrccd  as  written. — Pierce- 
Fordyce  Oil  Ass'n  v.  Warner  Drilling  Co.,  187 
S.  W.  516. 

€=»I70(1)  (Ark.)  An  ambiguous  written  con- 
tract may  be  interpreted  according  to  the  con- 
struction given  it  by  the  partiee.— rJ.  R.  Wat- 
kins  Medical  Ca  v.  WiUiams,  187  S.  W.  653. 

(B)  Parties. 

<S=s>l82(l)  (Ark.)  A  promise  made  to  several 
jointly  cannot  be  enforced  as  a  separate  obli- 

fation   to  one   of   the   obligees. — Livingston   v. 
'ugsley,  187  S.  W.  025. 

(F)  Oompennatlon. 

«=3232(3)  (Tex.Civ.App.)  One  employed  to  bu- 
perinteud  building  may  recover  reasonable  com- 
pensation for  extra  services  in  superintending 
the  building  and  improvements,  performed  at 
defendant's  instance,  if  such  extra  services 
were  not  provided  for  by  his  contract. — Shear 
V.  Bruyere,  187  S.  W.  2«. 
■  9=3234  (Tex.OiT.App.)  A  contract  provision  be- 
tween a  railway  contractor  and  a  subcontractor 
held  to  authorize  the  contractor  to  pay  only 
such  claims  against  the  subcontractor  as  might 
become  liens  on  the  railway. — Texas  Bldg.  Uo. 
V.  Collins,  187  S.  W.  404. 

A  railway  company  held  authorized,  by  vari- 
ous contract  provisions,  to  pay  for  posts  used 
by  its  subcontractor  and  for  which  a  lien  might 
be  filed  against  the  railway,  and  to  charge  such 
cost  to  tlie  subcontractor,  irrespective  of  his 
creditors'  claims  to  any  amount  due  bim.^Id. 


IV. 


RESCISSION   AND  ABANDON- 
HENT. 


9=>270(2)  (Mo.App.)  Where  a  party  claiming 
fraud  in  his  contract  waited  over  two  years 
after  discovery  of  the  alleged  fraud,  without 
effort  at  rescission,  the  delay  was  unwarrant- 
able, and  he  could  not  have  the  contract  can- 
celed.—Davidson  V.  Gould,  187  S.  W.  591. 

V.  PERFORMANCE   OR  BREACH. 

9=»287(1)  (Tex.Civ.App.)  Under  contracts  pro- 
viding that  the  amount  due  from  a  railway 
company  to  a  subcontractor  sbould  be  fixed  by 
an  estimate  signed  and  certified  by  the  rail- 
way company's  chief  engineer,  held  that  an  un- 
signed and  uncertified  instrument  was  not  the 
contemplated  final  estimate. — Texas  Bldg.  Co. 
V.  Collins,  187  S.  W.  404. 
€=»289  (Mo.Ai>p.)  Where  plaintiffs  contracted 
to  plaster  a  building  in  good  workmanlike  man- 
ner and  replace  any  defective  work  in  two 
years,  and  did  replace  some,  which  was  accept- 
ed, they  could  recover  in  quantum  meruit  for 
work  done,  within  limit  of  the  contract  price, 
although  the  architect  cefoaed  his  certificate.— 


Craig  V.  McNicboh  Famltnre  Co.,  187  S.  W. 
793. 

®=3322(4)  (Mo.App.)  Evidence  held  to  sustain 
referee's  finding  against  plaintiffs'  claim  on  an 
oral  contract  for  extra  plaster  work  replacing 
that  which  fell  and  which  by  written  contract, 
they  were  bound  to  replace.— -Craig  v.  McNichob 
Furniture  Co.,  187  S.  W.  79a 

Evidence  h«id  insufficient  to  support  judgment 
for  defendants  for  cost  of  repairing  plastering 
not  attended  to  for  four  years,  whidi  plaintiSs, 
ia  putting  in,  agreed  to  repair  in  two  years. 

VI.  AOXIONS  FOR  BREACH. 

<S=>328(1)  (Ark.)  It  is  a  defense  to  action  tor 
defendant's  breach  of  contract  with  a  firm  that 
after  one  partner  had  attempted  to  cancel  it, 
and  bad  abandoned  it,  the  other  had  not  ability 
to  perform.— W.  D.  Reeves  Lumber  Co.  T.  Da- 
vis, 1S7  8.  W.  171. 

<S=s>332(l)  (Tex.Civ.App.)  In  action  for  extra 
services  in  superintending  building,  petition  al- 
leging it  would  have  taken  8  or  9  months  to 
perform  the  work  as  originally  planned,  where- 
as it  required  18  to  19  montba  because  of  the 
alterations,  held  sufficiently  specific. — Shear  v. 
Bruyere,  187  S.  W.  243. 
<S=3333(6)  (Mo.App.)  Where  contracts  are  modi- 
fied by  waiver  the  waiver  must  be  alleged  ex- 
cept in  the  case  of  insurance  policies. — ^Soaring 
Fork  Potato  Growers  v.  C.  C.  Clemons  Prodnce 
Co.,  187  S.  W.  617. 

<S==>337(2)  (Mo.App.)  Plaintiff's  petition,  setting 
forth  defendant's  contract  to  protect  him  in 
case  fictitious  charges  were  made  against  him 
as  the  result  of  his  detective  work,  held  to 
charge  a  breach.— Pickard  v.  William  J.  Bums 
Detective  Ageucy,  187  S.  W.  614. 

<S=>346(3)  (Tex.(}iv.App.)  In  an  action  for 
extra  services  in  superintending  building,  where 
plaintiff  sues  in  the  alternative  upon  either 
express  or  implied  contract,  evidence  as  to  rea- 
sonable value  of  such  services  is  admissible.— 
Shear  v.  Bruyere,  187  S.  W.  243.  , 

®=>349(1)  (Mo.App.)  In  action  on  agreement  ! 
to  furnish  counsel  and  funds  in  defending  plain- 
tiff from  charges  made  against  bim  as  result  ol 
detective  work,  plaintiff  could  testify  as  to  his 
arrest,  etc.;  it  bearing  on  his  right  to  employ 
counsel  other  than  one  furnished. — Pickard  v- 
William  J.  Bums  Detective  Agency,  187  S.  W. 
614. 

^B934B(6)  (Ark.)  Evidence  of  indebtedness  and 
attempt  to  borrow  held  evidence  in  sopport  of 
defense  to  action  for  breach  of  contract  with  a 
firm  that  after  one  partner  had  attempted  to 
cancel  and  had  abandoned  it  the  other  had  not 
ability  to  perform.— W.  D.  Reeves  Lumber  Co. 
v.  Davis,  187  S.  W.  171. 

<$=»350(2)  (Tex.Giv.App.)  Testimony  that  a 
subcontractor  did  not  challenge  bills  charging 
it  certain  sums  for  railway  equipment,  hire,  and 
that  such  bills  were  computed  from  a  con- 
tract with  the  subcontractor,  is  insufficient 
to  establish  an  express  agreement  to  pay  Buch 
sums  as  against  the  subcontractor's  creditors. — 
Texas  Bldg.  Co.  ▼.  Collins,  187  8.  W.  401. 

CONTRADICTION. 

See  Witnesses,  «=3402. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  *=»88-101. 

CONVERSION. 

See  Trover  and  Converaian. 

CONVEYANCES.        (^OQ^lc 

See    Chattel    Mortgages;     Deeds;     Fraadulest 
Conveyances ;    Mortgages. 
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CORPORATIONS. 

See  Action,  «=»63;  Banks  and  Banking;  Car- 
riers; Commerce,  «=>S9;  Electricity;  Ex- 
changes; Ferries;  Insurance;  Judgment,  ^» 
701;  Municipal  Corporations;  Bailroada; 
Street  Railroads ;  Telegraphs  and  Telephones ; 
Witnesses,  ®=»154. 

I.  INCORPOBATIOir  AND  ORGAN- 
IZATION. 

4=3 1  (Ark.)  A  corporation  is  an  entity  separate 
and  distinct  from  its  stockholders  and  from  oth- 
er corporations  with  which  it  may  be  connected. 
— G.  W.  Jones  Lumber  Ca  v.  wisarkana  Lum- 
ber Co.,  187  S.  W.  1068. 

m.  CORPORATZ:  NAME,  SEAIh  DOM- 
lOIXE.  BT-LAWS.  AND  RECORDS. 

4=347  (Mo.App.)  Change  in  corporation  name 
works  no  change  in  corporate  entity. — ^Terminal 
Ice  &  Power  Co.  v.  American  Fire  Ins.  Co.,  187 
S.  W.  564;  Same  v.  Home  Ins.  Co.,  Id.  568; 
Same  v.  Lumbermen's  Ins.  Co.,  Id.;  Same  y. 
Security  Ins.  Co.,  Id.;  Same  ▼.  Commercial 
Fire  Ins.  Co.,  Id.  569;  Same  t.  Stuyvesant 
Ins.  Co.,  Id.    . 

®=>55  (Ark.)  Majority  stockholders  may  im- 
pose upon  the  minority  additional  by-laws  not 
inconsistent  with  the  charter.— G.  W.  Jones 
Lumber  Co.  t.  Wisarkana  Lumber  Co.,  187  S. 
W.  1068. 

IV.   OAPITAX,  STOCK,  ANB  DIVI- 

DENBSc 

(B)    Sabscrlptlon  to    Stock. 

^976  CTer.Civ.App.)  Subscription  contract  to 
stock  or  a  corporation  to  be  organized  under 
laws  of  Texas,  with  powers  limited  by  Vernon's 
Sayles'  Ann.  CJiv.  St.  1914,  art  1121,  held  not 
a  contract  for  stock  of  corporation  organized 
under  laws  of  another  state. — Commonwealth 
Bonding  &  Casualty  Ins.  Co.  v.  Meeks,  187  S. 
W.  j681. 

<8=»77  (Tex.Civ.App.)  Conditions  prescribed  by 
Legislature,  under  which  charters  of  corpora- 
tions may  be  granted,  must  be  noticed  by  sub- 
scribers, and  they  are  conclusively  presumed  to 
contract  with  reference  thereto. — Commonwealth 
Bonding  &  Casnalty  Ins.  Co.  v.  Meeks,  187  S. 
W.  681. 

<S=s>80(2)  (Tex.Civ.App.)  Where  agreement  be- 
tween plaintiff,  subscribing  to  stock  in  defend- 
ant company;  and  defendant's  agent  was  not 
notice  of  alleged  misrepresentations  with  refer- 
ences to  amount  of  capital  stock,  etc.,  plaintiff 
could  not  rescind  without  showing  that  before 
subscription  was  accepted  defendant  had  notice 
thereof. — Commonwealth  Bonding  &  (Casualty 
Ins.  Co.  V.  Meeks,  187  S.  W.  681. 

Corporation  accepting  subscription  contract 
and  notes  held  not  affected  by  fraud  inducing  the 
subscription  of  which  it  had  no  actual  notice. 
—Id. 

«=80(10)  (Tex.CiT.App.)  In  suit  to  cancel 
notes  given  upon  a  stock  subscription,  to  recov- 
er vendor's  lien  notes  given  as  collateral  to  such 
notes,  and  to  recover  money  paid  to  defendant 
company,  evidence  held  to  sustain  a  finding  that 
plaintiff  was  not  guilty  of  laches  in  not  institut- 
ing his  suit  earlier. — Commonwealth  Bonding  & 
Casualty  Ins.  Co.  v.  Meeks,  187  S.  W.  681. 

Kxecuting  proxy  by  subscriber  to  stock  of  cor- 
poration, to  be  organized  in  Texas,  held  not  to 
estop  him  from  rescinding  his  subscription, 
wbere  the  corporation  was  organized  in  another 
state.— Id. 

<S=»82  (Tex.CivApp.)  Promise  of  corporation  to 
establisn  loan  agency  and  to  make  plaintiff  its 
agent,  alleg«]  as  consideration  of  plaintifTs  con- 
tract of  subscription,  was  a  condition  precedent 
to  plaintifF's  liability  on  his  subscription  con- 
tract.—C<Mnmonwealth  Bonding  &  (Casualty  Ins. 
Co.  V.  Meeks,  187  S.  W.  681. 


(D)  Transfer  of  Sliarea. 

«=3l23(8)  (Ark.)  Where  one  party  transferred 
pledged  corjporate  stock  as  securi^,  giving  the 
lender  the  right  to  redeem  from  the  prior  pledge, 
the  transaction  was  a  chattel  mortgage,  and  not 
a  pledge,  since  delivery  is  an  essential  of  a  valid 
pledge.— Merchants'  &  Farmers'  Bank  v.  Citi- 
zen/ Bank,  187  S.  W.  650. 

V.  BIEMBERS   AND   8TOOKHOIJ>ERS. 

(A)  VLiKhtm  and  I.labllltles  tut  to  Cor- 
poration. 

^3>I74  (Ark.)  The  relative  rights  of  majority 
and  minority  stockholders  must  be  measured  by 
the  charter  and  by-laws. — G.  W.  Jones  Lumber 
Co.  V.  Wisarkana  Lumber  Co.,  187  S.  W.  1068. 
<S=>  181(1)  (Ark.)  A  stockholder  may  have  an 
examination  of  the  corporation  books  made  only 
at  the  corporation's  office,  and  cannot  require  re- 
moval of  the  books  from  the  office  to  some  other 
place. — G.  W.  Jones  Lumber  Co.  v.  Wisarkana 
Lumber  Co.,  187  S.  W.  1068. 
4=3 1 86  (Ark.)  Majority  stockholders  may  not 
cause  the  corporation  to  pay  gratuities,  unau- 
thorized by  by-laws  or  charter,  to  one  of  their 
number,  whether  or  not  such  payment  is  for 
valuable  services  rendered.— G.  W.  Jones  Lum- 
ber Co.  V.  Wisarkana  Lumber  Co..  187  S.  W. 
1068. 

(D)   UablUty  for   Corporate  Debts  anfl 
Acts. 

<S=»240(1)  (Mo.)  Where  the  organizers  of  a  cor- 
poration paid  for  their  stock  oy  a  conveyance 
of  land  of  inferior  value,  plaintiff,  who  pur- 
chased stock  from  one  organizer,  was  not  a  cred- 
itor of  the  Corporation.— La  Veine  v.  Tiffany 
Springs  &  Land  Co.,  187  S.  W.  1186. 

Where  the  organizers  of  a  corporation  paid 
for  their  stock  by  conveyance  of  land  of  inferior 
value,  plaintiff,  who  purchased  stock  from  one 
organizer  with  notice  that  it  was  so  paid  for, 
had  no  right,  as  against  another  stockholder  and 
organizer,  based  on  the  ground  that  the  letter's 
stock  was  not  fully  paid  for. — Id. 

VI.   OFFICERS   AND   AGENTS. 

(A)  Bleottoa  or  Appointment,  dnalUloa- 
tlon,   and  Tennre. 

4s>294  (Tex.Civ.App.)  Eridence  held  insufB- 
cient  to  show  mismanagement  of  a  surety  cor- 
poration sufficient  to  warrant,  on  a  stockhold- 
er's petition,  removal  of  the  president  as  trustee 
for  stock  sales. — Bounds  v.  Stephenson,  187  S. 
W.  1031. 

(O)  Rtvrbts,    Dntles,    anA    Uabllltlea   aa   to 
Corporation   and   Its   Members. 

«=»308(11)  (Tex.Civ.App.)  Where  the  commis- 
sion agent  testified  that  the  president  of  the  cor- 
poration principal  orally  authbrized  departure 
from  terms  of  a  written  contract,  that  question 
was  for  the  jury.— Channell  Chemical  Co.  v. 
Hall,  187  8.  W.  704. 

4=3312(1)  (Ark.)  A  corporation  officer  is  a  trus- 
tee for  the  corporation  as  to  its  funds  received 
by  him  without  right. — G.  W.  Jones  Lumber  Co. 
V.  Wisarkana  Lujiber  Co.,  187  S.  W.  106a 
4=3312(1)  (Tcx.(3iyApp.)  Where  a  corporation 
was  autiionzed  to  act  as  surety,  and  its  officers 
in  its  name  signed  an  undertaking  for  the  broth- 
er of  the  president,  and  on  default  suffered  judg- 
ment against  it,  but  took  judgment  over  against 
the  brotlier  and  secured  a  lien  on  land  to  se- 
cure it,  but  did  not  release  the  judgment,  such 
facts  were*  insufficient  to  show  mismanagement 
—Bounds  V.  Stephenson,  187  S.  W.  103L 
4ss»3l2  (3)  (Tex.Civ.App.)  The  mere  fact  that, 
where  by-laws  required  10  days'  notice  of  meet- 
ing to  stockholders,  officers  sent  with  the  notice    ^-^^  . 
two  proxy  slips,  one  of  which  ran  to  the  offl-   I       OOCtI^ 
cers,  and  sent  also  a  stamped  envelope  for  re»    *■  JvJwVi  IV. 
turn  of  the  proxy,  is  insufficient  to  show  mis-                      C? 
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management;  the  additional  expense  being 
sUght.— Bonnds  v.  Stepbenson,  187  S.  W.  1031. 
€=>3I2(6)  (Mo.)  Director  and  president  of  cor- 
poration owning  land  subject  to  deed  of  trust 
waa  not  in  trust  position  which  prohibited  him 
from  purchasing  at  the  trustee's  sale,  where  he 
purchased  notes  secured  by  deed  of  trust  because 
bolder  threatened-  foreclosure,  and  held  about 
two  years,  during  which  the  corporation  could 
have  prevented  sale  by  paying. — La  Veine  v.  Tif- 
fany Springs  &  Land  Ck).,  187  S.  W.  1186. 
<e=»3l7(3)  (Tex.Civ.App.)  Officers  of  corpora- 
tion, who  executed  undertaking  as  surety  for 
president's  brother  in  name  of  corporation,  and 
on  recovery  of  judgment  obtained  judgment 
against  the  brother  and  secured  a  lien  on  land, 
held  not  guilty  of  fraud. — Bounds  v.  Stephen- 
son, 187  S.  W.  1031. 

9=3318  (Ark.)  That  two  corporations  have  di- 
rectors or  other  officers  in  common  does  not  of 
itself  prevent  one  from  maintaining  an  action  at 
law  against  the  other.— 6.  W.  Jones  Lumber  Co. 
V.  Wisarkana  Lumber  Co..  187  S.  W.  1068. 
®=»320(11)  (Tex.Giv.App.)  Evidence  held  in- 
sufficient to  show  that  defendant  corporation 
president  hired  attorneys  without  proper  au- 
thority, or  without  necessity  for  their  employ- 
ment, so  that  he  could  not  be  held  liable  to 
stockholders  for  the  fees  paid  them. — Bounds  v. 
Stephenson,  187  S.  W.  1031. 

Evidence  held  insufficient  to  show  that  cor- 
poration officers  were  in  collusion  in  fixing  their 
salaries  at  an  exorbitant  figure. — Id. 
9=3322  (Tex.Civ.App.)  Salary  of  a  corporation 
president  cannot  be  held  excessive,  where  there 
18  nothing  to  show  the  duties  exacted  from  him. 
—Bounds  V.  Stephenson,  187  S.  W.  1031. 

(D)  Uabtlltr  for  Corporate  Debt*  aaa 
Acta. 

«=»340(3)  (Ark.)  Under  Acts  1909,  p.  643,  re- 
quiring corporate  officers  to  make  statements  to 
the  county  clerk  of  financial  condition  of  the 
corporation  or  stand  liable  for  debts,  the  duty 
imposed  ceases  when  the  individual  ceases  to  be 
an  officer,  and  his  civil  liability  applies  only  to 
debts  contracted  while  in  office. — Breitske  v. 
Bank  of  Grand  Prairie,  187  S.  W.  660. 

Under  Acts  1909,  p.  648,  requiring  corporate 
officers  to  make  statements  of  financial  condi- 
tion of  the  corporation,  outgoing  officers  are  not 
liable  on  failure  to  do  so  for  debts  contracted 
after  their  terms  of  office. — Id. 

Where  newly  elected  officers  failed  for  one 
year  to  file  report  required  by  Acts  1909,  p. 
643,  they  could  not  escape  liability  on  the 
ground  that  the  debt  was  contracted  under  for- 
mer officers,  where  it  was  represented  by  an 
overdraft  which  was  frequently  during  their 
tetiaa  reduced  to  practically  nothing  and  later 
increased.— Id. 

9s>344  (Ark.)  Although  officers  on  giving  their 
note  for  a  corporate  debt  secured  the  promise  of 
the  payee  that  it  would  not  hold  them  personal- 
ly liable  thereon,  the  payee  was  not  estopped  to 
claim  the  statutory  liability  imposed  by  Acts 
1009,  p.  643,  for  failure  to  make  required  finan- 
cial reports. — ^Breitzke  v.  Bank  of  Grand 
Prairie,  187  S.  W.  660. 

Vn.   CORPORATE  POWERS  ANB 
I.IABII.ITIES. 

Ml)   Repreaentatlon  of  Corporatloa  br  ON 
lloera  and   Atrenta. 

<8=>426(1)  (Tex.Civ.App.)  Where  the  contract 
has  been  partly  performed^  or  ratifie4  by  a  cor- 
poration for  whom  in  fact  it  was  made,  suit 
may  be  brought  by  such  corporation  thereon, 
though  Uie  contract  was  made  in  a  name  other 
than  the  true  name  of  the  corporation.— W,  B. 
Clarkson  &  Co.  t.  Cans  S.  S.  Line.  187  S.  W. 
1106. 

9=>429  (Mo.App.)  Secret  instructions  given  by 
lumber  company  to  its  officer,  not  known  to 
buyer  who  dealt  with  such  officer,  did  not  affect 
company'B-UabBity,  unless  buyer  had  kaowle<^ 


of  such  facts  tjuit  a  reasonably  prudent  man 
would  have  been  led  to  make  mqniry. — Cross- 
ley  V.  Summit  Lumber  Co.,  187  S.  W.  113. 

Whether  plaintiff  buyer  bad  knowledge  of 
facts  that  would  have  led  a  reasonably  prudent 
man  to  make  inquiry  as  to  authority  of  general 
manager  of  defendant  company  to  take  orders 
for  his  own  sawmill  in  name  of  company  Xdi 
for  jury. — Id. 

®=»432(12)  (Tex.Civ.App.)  A  corporation  presi- 
dent, who  signed  a  written  contract  of  employ- 
ment of  plaintiff,  is  sufficiently  shown  to  be  the 
agent  of  the  corporation. — CJfaannell  Chemical 
Co.  v.  HaU,  187  S.  W,  704. 

(D)  Contraeta  and  Indebtedaeaa. 

€=9453  (Tex.Civ.App.)  In  the  absence  of  stata- 
tory  pronibition,  a  corporation  may  recover  on 
a  contract  executed  by  it  in  a  name  other  than 
its  corporate  name. — W.  B.  Clarkson  &  Ca  T. 
Gans  S.  S.  Line.  187  S.  W.  1106. 

(F)   ClTll  Aetlona. 

®=9522  (Ark.)  Judgment  rendered  in  an  action 
by  one  corporation  against  another,  the  direc- 
torates being  interlocking,  is  valid  if  free  from 
fraud.— G.  W.  Jones  Lumber  Co.. v.  Wisarkana 
Lumber  Co..  187  S.  W.  1068. 

vni.  isrsoiiVEsrcT  and  receivebs. 

«=>544(1)  (Ark.)  By  Kirby's  Dig.  S  &49.  insol- 
vent corporations  cannot  prefer  their  creditors, 
and  a  conveyance  that  has  such  effect  is  fraudu- 
lent and  void  as  to  the  latter. — Morgan  Co.  v. 
Buena  Vista  Veneer  Co.,  187  S.  W.  640. 
<3=>553  (1)  (Tex.Civ.App.)  Power  to  appoint 
receiver,  especially  of  corporation,  will  not  be 
exercised,  except  upon  very  grave  necessity,  and 
clear  showing  that  applicant's  rights  impera- 
tively demand  it,  and  that  he  has  no  other  ade- 
quate remedy,  and  is  in  danger  of  suffering  ir- 
reparable loss.— Bounds  v.  Stephenson,  187  S. 
W.  1031. 

X.   OONSOI.rDATIOir. 

<S=>590(1)  (Tex.Civ.App.)  Under  Vernon's  Say- 
les'  Ann.  Civ.  St  1914,  art  1137,  authorising 
the  consolidation  of  two  or  more  corporations, 
where  two  corporations  formed  a  new  corpora- 
tion which  took  the  name  of  one  and  assets  oi 
both,  they  did  not  defeat  obligations  of  old  com- 
panies, and  where  new  corporation,  although 
nothing  was  said  at  time  of  consolidation,  paid 
all  but  contested  debts  of  old  corporation,  there 
was  an  implied  promise  to  pay  its  obligations.— 
Texas  Seed  &  Floral  (>>.  v.  Chicago  Set  &  Seed 
Co.,  187  S.  W.  747. 

9=>59l  (Tez.Civ.App.)  In  an  action  on  a  con- 
tract for  onions  to  be  grown,  brought  against  a 
corporation  formed  by  consolidation  of  corpora- 
tion with  which  the  contract  was  made  with  an- 
other, evidence  held  sufficient  to  justify  a  find- 
ing that  new  corporation  agreed  to  assume  in- 
debtedness of  constituent  companies. — ^Texas 
Seed  &  Floral  Co.  v.  Chicago  Set  A  Seed  Co.. 
187  S.  W.  747. 

XI.  BISSOIiUTION  Airo  FORPEITURB 
OF  FRANCHISE. 

9=>6I5  (Ark.)  In  suit  to  wind  up  a  oorporatioa 
and  obtain  satisfaction  of  a  judgment  due  com- 
plainant corporation,  which  owned  657  out  oi 
1,000  shares  of  defendant  corporation  where  am- 
ple notice  of  suit  for  the  prior  jnd^ent  was 
given  to  holder  of  170  sliares  aasociated  wiii: 
folder  of  30  shares,  and  the  latter  heard  of  tlw 
judgment  shortly  after  rendition  tint  took  no 
steps  to  set  it  aside,  he  could  not  attack  it  for 
fraud.— G.  W.  Jones  Lumber  Co.  v.  Wisarkana 
Lumber  Co..  187  S.  W.  1068. 

Xa,  FOREIOir    COBPOBATIOKS. 

«=s»648  (Tez.CSvApp.)  A  statute,  reqairing  fbr^ 
eign  corporations  to  secore  a  permit  for  doln; 
business  in  the  state,  held  to  have  no  applicatim 
to  •&  corporation  -engaged-  in  eairyins  uierstate 


o 


le 


1231 


INDBX-DIGKST 


CiMUltiaiJ 


oomnierce^-W.  B.  CSarkson  Sc  Co.  v.  Gans  S. 
S.  Line.  187  S.  W.  1106. 

«=»66l(3)  (Ark.)  Under  Iiaw«  1907.  p.  744,  a 
foreign  corporation,  which  has  not  filed  its  arti- 
cles of  incorporation,  cannot  sue  one  of  its 
agents  engaged  in  peddling  its  wares  from  point 
to  point  within  this  state.— J.  B.  Watkins 
Medical  Co.  t.  WUUams,  187  S.  W.  608. 

CORRECTION. 

See  jDdgment,  ®=>315. 

CORROBORATION. 

See  Witnesses,  «=>318,  410. 

COSTS. 

X.  NATUBIi,  OR01Tin>S,  AND  EXTEItT 
OF  BIGHT  IN  OENERAI.. 

€=>2  (Mo.AppO  The  allowance  and  collection 
of  the  costs  of  litigation  are  governed  entirely 
by  statute,  and  such  statutes  most  be  strictly 
construed.— Van  Tmmp  t.  Sanneman,  187  S. 
W.  124. 

«=»I3  (Ark.)  The  matter  of  costs  is  within  the 
sound  discretion  of  the  chancellor. — G.  W.  Jones 
Ltumber  Co.  t.  Wisarkana  Lumber  Co.,  187  S. 
W.  1068. 

It  was  an  abuse  of  discretion  for  chancellor 
to  tax  a  large  unnecessary  expense  of  auditing 
corporation  books  against  parties  who  gave  no 
cause  for  it. — Id. 

®=370  (Mo.App.)  In  action  for  accounting  with 
a  reference  and  a  report,  finding  an  amount  due 
plaintiff,  to  which  exceptions  were  overruled, 
but  no  judgment  entered,  there  was  no  grouna 
upon  which  a  fee  bill  could  be  issued  against 
plaintifC  for  defendant's  cost,  and  defendant's 
silence  was  a  confession  of  error  therein. — 
Van  Trump  v.  Sanneman,  187  S.  W.  124. 

Under  Bev.  St.  1909,  §  2016,  the  fees  of  de- 
fendant's witnesses  and  the  fees  of  the  referee's 
steno^rajpher  were  not  i«operly  included  in  a 
fee  bill  issued  after  reference  and  report,  but 
t>efore  judgment  had  been  entered. — ^Id. 

nt.  PEBSON8,  PROPEBTT,  AND 
XnCTNDB  TiTABT.E. 

€=»9S  (Ark.)  Where  the  items  in  a  suit 
against  a  corporation  were  res  judicata  so  that 
there  was  no  necessity  for  examination  of  its 
books,  and  examination  showed  no  impropriety 
therein,  expense  of  examination  was  taxable 
against  intervener  causing  it  to  be  made. — G. 
W.  Jones  Lumber  Co.  v.  Wisarkana  Lumber 
Co..  187  S.  W.  1068. 

V.  AMOTTNT.   BATE,  AND   ITEMS. 

iS=>l72  (Mo.)  Taxable  costs  are  fixed  by  stat- 
ute, and  do  not  embrace  expenses  of  litigation, 
including  attorney's  fees.— Leslie  t.  Carter, 
187  S7w.  1196. 

VII.  ON  APPEAL  OB  EBBOB,  AND 

ON  NEW  TBIAI.  OB  MOTION 

THEBEFOB. 

<S=»260(4)  (Tex.  Civ-  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,.  art.  1629,  damages 
wiU  not  be  allowed  'unless  grounds  of  alleged 
error  are  so  frivolous  that  there  could  have 
been  no  reasonable  expectation  of  reversal. — 
Commonwealth  Bonding  &  Casualty  Ins.  Co.  v. 
Hendricks.  187  S.  W.  698. 

VXn.  PAYMENT    AND    REMEDIES 
FOB  COX.I.ECTION. 

®=3279  (Mo.App.)  Without  a  judgment  for  one 
or  the  other  of  parties  to  a  cause,  an  incidental 
judgment  for  costs  cannot  be  rendered,  and,  as 
an  execution  for  costs  must  run  in  the  name 
of  the  party  in  whose  favor  the  judgment  was 
renderedr  a, fee  bill  cannot  be  treated  as  an  ex- 


ecution for  cost*.— Tan  Tmmp  V.  Sanneman,^ 
187  S.  W.  124. 

A  fee  bill  is  the  proper  remedy  of  officers  and 
witnesses  to  recover  fees  for  services  rendered 
by  them. — Id. 

®=»282  (Mo.)  Independent  action  will  not  lie  to 
recover  eipenses  of  litigatioUj  including  attor- 
ney's fees,  incurred  by  plaintiff  in  former  pro- 
ceeding against  defendant  to  set  aside  a  deed  for 
fraud  and  for  an  accounting,  whether  the  ac- 
tion was  ex  contractu  or  ex  delicto  being  im- 
material—Leslie V.  Carter,  187  S.  W.  1196. 

COUNTERCLAIM. 

See  Set-Off  and  Counterclaim. 

COUNTIES. 

See  Elections,  ®=»51 ;  Limitation  of  Actions, 
^s»66;  Municipal  Corporations;  Statutes, 
«s»125. 

n.   OOVEBITMENT  AND  OFFICERS. 
(B)   Conntr  Seat. 

®=>35(1)  (Ark.)  Where,  prior  to  a  county  seat 
election,  the  election  commissioners  appointed 
judges  who  did  not  possess  requisite  qualifica- 
tions and  were  all  partisans  of  a  particular 
location,  such  conduct  of  the  commissioners  did 
not  invalidate  the  election. — Webb  v.  Bowden, 
187  S.  W.  461. 

<S=»35(3)  (Ark.)  Evidence  held  insufficient  to 
warrant  finding  that  the  election  commissioners 
were  responsible  for  the  loss  of  the  pollbooks 
of  the  election.— Webb  v.  Bowden,  187  S.  W. 
461. 

Though  election  commissioners  were  parties 
to  a  theft  by  which  the  loss  of  pollbooks  of  a 
county  seat  election  was  brought  about,  that 
did  not  justify  circuit  court,  in  an  election  con- 
test, in  Ignoring  official  returns  made  by  judges 
of  election. — Id. 

Contestants  were  not  relieved  of  burden  of 
proving  their  allegations  that  election  returns 
were  fraudulent  and  void,  though  the  proof  con- 
nected contestees,  election  commissioners,  with 
a  theft  (>f  the  pollbooks.— Id. 

Where  there  were  irregularities  of  election 
officers  resulting  in  illegal  votes,  but  the  con- 
duct of  the  officers  did  not  evidence  a  deliberate 
fraud,  the  returns  will  be  purged,  but  the  elec- 
tion will  not  be  invalidated.— Id. 

Where  more  votes  were  cast  in  township  for 
removal  than  were  shown  on  list  of  those  who 
had  paid  poll  taxes  and  were  entitled  to  vote, 
contesinnts  adducing  proof  that  excessive  votes 
occurred  in  no  legitimate  way,  contestees,  elec- 
tion commissioners,  had  burden  to  show  the  ex- 
cessive votes  were  those  of  qualified  voters. — Id. 

Evidence  held  sufficient  to  impeadi  integrity 
of  returns  from  a  township,  where  more  votes 
were  cast  for  removal  than  were  shown  on  list 
of  those  who  were  entitled  to  vote. — Id. 

Where  there  was  discrepancy  between  list  of 
taxpayers  and  those  who  bad  voted  in  a  town- 
ship, but  the  evidence  was  not  fully  developed, 
so  that  contestees  might  be  able  to  show  that 
returns  were  correct,  the  case  will  be  remanded: 
-Id, 

(D)   Officer*  maH  Agents. 

@=74(3)  (Tex.Civ.App.)  The  county  treasurer, 
though  he  knew,  when  a  candidate  and  induct- 
ed into  office,  that  the  commissioners'  court  did 
not  intend  to  allow  him  the .  statutory  compen- 
sation is  not  estopped  from  claiming  it,  where 
the  court  did  not  give  legal  effect  to  their  inteo' 
tion  by  proper  order.— Smith  v.  Wise  County, 
187  S.  W.  705. 

As  commissioners'  court  cannot,  under  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  arts.  3873- 
3875,  fix  regular  salary  for  county  treasurer, 
held  that  under  orders  of  court,  treasurer  was 
entitled  to  receive  commissions  at  rate  fixed 
until  they  reached  sum  of  $2,000  per  annum,  r6- 


ioogle 


.For  coses  tn  Dec.  Dig.  A  Am.  Dig.  Key  No.  Serias  &  lDd«xea  see  game  topic  and  KET-NUMBBR 


OtmmOm 


187  SOUTHWESTERN  REPOBTER 


1232 


gardless  of  sabaeqneiit  orders  limitijig  hia  total 
compensation  to  less  sum.— Id. 

An  order  fixing  the  salary  of  tbe  county  treas- 
urer at  a  stated  sum  per  annum  uannot  be 
maintained  under  Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art.  3873,  as  one  fixing  a  rate  of 
commissions  on  moneys  received  and  disbursed. 
—Id. 

Tbe  commissioners'  court  held  not  entitled, 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
3873-3875,  to  fix  the  salary  of  the  county 
treasurer  at  a  sum  less  than  $2,000  provided  for 
by  statute. — Id. 

TV.  FISCAI.  ICANAGEMENT,  VUBLIO 

DEBT,  SECUKIXIES,  AKD 

TAXATION. 

^9182  (Ark.)  Where,  having  sold  bonds  at  a 
premium  to  be  accepted  and  paid  for  in  in- 
stallments, county  defaulted  in  delivery  of  the 
first  installment,  a  contract  whereby  purchiis- 
ers  received  all  of  bonds  at  one  delivery  in  con- 
sideration of  reduction  of  the  premium  is  valid. 
^Board  of  Com'ra  of  Greek  County,  Okl.,  v. 
Speer  &  Dow,  187  S.  W<  315. 

The  board  of  commissioners  of  an  Oklahoma 
county  may  enter  into  a  second  contract  for  the 
sale  of  bonds,  the  county  having  defaulted  in 
the  original  contract,  for  it  is  the  county's 
general  agent. — Id. 

As  the  board  of  commissioners  of  an  Okla- 
homa county  has  plenary  power  with  regard  to 
the  sale  of  county  board  bonds,  it  may  allow 
the  purchaser  compensation  for  his  services  and 
expenses  in  preparing  and  improving  the  bonds. 
— Id. 

(^  1 96(7)  (Tex.Civ.App.)  Evidence  held  suffi- 
cient to  sustain  issuance  of  injunction  at  suit 
of  taxpayers  to  enjoin  issuance  of  county  war- 
rants on  the  ground  that  tax  levy  was  insuffi- 
cient to  pay  interest  and  provide  sinking  fund 
for  payment  of  such  warrants  on  maturity,  and 
on  tne  further  ground  that  there  was  not  such 
competition  in  sale  of  warrants  or  letting  of  the 
contract  for  which  the  warrants,  were  needed 
as  is  required  by  law. — Commissioners'  Court 
of  Trinity  County  v.  Miles,  187  S.  W.  378. 

Where  in  injunction  suit  the  answer  contains 
special  denials  to  most  allegations  of  the  peti- 
tion in  addition  to  a  general  denial,  the  allega- 
tion that  plaintiffs  are  property  taxpayers  of 
the  county,  not  met  by  special  denial,  is  suffi- 
ciently proved  by  affidavit  attached  to  the  peti- 
tion.— Id, 

COUNTY  COURTS. 

See  Schools  and  School  Districta.  4s»36b 

COUNTY  SEATS. 

See  Counties,  $=»35. 

COURT  COMMISSIONERS. 

See  Prohibition,  €=>5, 

COURTS. 

See  Appeal  and  Error,  «=»43e;  Certiorari,  «=» 
57;  Charities,  «s»43,  47;  CUerks  of  Courts; 
Constitutional  Law,  «=)67,  70,  328;  Con- 
tempt; Contracts,  «=»127;  Dower,  <S=374; 
Executors  and  Administrators,  «=»250,  435; 
Habeas  Corpus,  9=>44,  46 ;  Judges ;  Justices 
of  the  Peace;  Mandamus,  «=>28-€l;  Prohi- 
bition, «=35,  10;   Taxation,  €=3403. 

I.  NATURE,  EXTENT.  AND  EXEBCISE 
OF  JUBISDIOTION   IN    OENERAI.. 

*=»32  (Tex.Civ.App.)  In  case  of  a  judgment  by 
default,  the  courts  jurisdiction  over  the  de- 
fendant must  affirmatively  appear. — Friend  v. 
Thomas,  187  S.  W.  986. 

€=>3S  (Ark.)  Where  special  statutory  jurisdic- 
tion is  conferred  upon  a  superior  court  of  rec- 
.ord.  Its  judgment  can  be  supported  only  by  a 
record  .which  affirmatively  shows  the  jurisdic- 


tUtnal  requisites.— Griffin  ▼.  BosweD,  187  S.  W. 

«=>35  (Tex.Civ.App.)  Every  presumption  will 
be  indulged  in  favor  of  tbe  record  of  superior 
courts  as  to  jurisdictional  facts,  but  there  can 
be  no  presumption  against  the  record.— Mc- 
Camant  v.  McCamant,  187  S.  W.  1096. 

n.   ESTABI.ISHMENT,    ORGANIZA- 
TION, AND  PROCEDURE  IN 
GENERAI.. 

(D)  Roles      of      DeolsiOB,      AdJndleaMoas. 
Opinions,  and   Records. 

*»87  (Mo.)  A  court  of  record  must  speak 
through  its  record,  and  a  letter  written  by  one 
of  three  judges  is  not  binding  on  the  court,  re- 
gardless of  personal  views  expressed  therein,— 
Summers  v.  Cordell,  187  S.  W.  5. 
«=>89  (TeY.Cr.App.)  Under  Const  art  6,  {  3, 
where  a  law  imposes  a  penalty  by  prosecution 
tor  its  violation  and  not  a  remedy  by  dvil  re- 
covery, the  opinion  of  the  Supreme  Court 
against  its  validity  is  not  binding  on  the  Court 
of  Criminal  Appeals,  which  may  proceed  to  en- 
force the  statute.— State  v.  Clark,  187  S.  W. 
760;  Same  v.  Nabers,  Id.  783,  784. 
^5997(1)  (Mo.App.)  The  law  as  expounded  by 
the  Supreme  Court  of  the  United  States  governs 
the  construction  of  contracts  for  shipment  in  in- 
terstate commerce  and  supersedes  the  doctrine 
expounded  by  state  courts.— Donoho  t.  Mis- 
souri Pao.  By.  Co.,  187  S.  W.  141. 

in.   COURTS   OF   GENERAIi  ORIG. 
INAI.  JURISDICTION. 

<S=!>I22  (Tex.OiT.App.)  That  plaintiCF  was  en- 
titled to  recover  less  than  the  jurisdictional 
amount  would  not  defeat  the  jurisdiction  once 
acquired,  unless  the  jurisdictional  allenition  was 
fraudulently  made. — Commonwealth  Bonding  & 
Casualty  Ins.  Co.  v.  Meeks,  187  S.  W.  681. 
«=»I22  (Tex.av.App.)  When  it  appears  from 
specific  allegations  of  pleading  that  the  amount 
recoverable  is  below  the  jurisdiction  invoked, 
unsupported  general  allegations  of  a  greater  sum 
do  not  confer  jurisdiction. — Martin  v.  Goodman. 
187  S.  W.  689. 

rv.  COURTS   OF  UMITED  OB  INFE- 
RIOR JURISDICTION. 

®=s>l70  (Tex.Civ.App.)  Where  the  county  court 
acquired  jurisdiction  under  an  original  petition  in 
which  the  damages  alleged  with  interest,  were 
less  than  S1,000,  the  maximum  jurisdiction  ot 
court,  held,  that  it  retained  jurisdiction  over 
an  amended  petition  on  remand  asking  for  an 
amount  including  interest  in  excess  of  $1,000. — 
Gulf  Coast  Transp.  Go.  v.  Dillard,  187  8.  W. 
975. 

VI.   COURTS  OF  AFFEIXATE  JURIS- 
DICTION. 
(A)  Gronnda   ot   JnrlsdIoU**   tn    CtoBcnd. 

«s>204  (Tex.Cr.App.)  If  the  district  court  acts 
beyond  its  jurisdiction  by  issuing  an  injnactiaii 
restraining  enforcement  ot  a  criminal  prorisioB, 
tbe  Court  of  Criminal  Appeals  has  pow^  to 
declare  the  order  a  nullity.— State  v.  Clark,  187 
S.  W.  760;  Same  v.  Nabers,  Id.  783,  784. 
«=»207(1)  (Tez.C>.App.)  A  court  of  eqoitr 
could  not  enjoin  a  grand  jury  from  returning  an 
indictment,  if  the  grand  jury  saw  proper  to  do 
so,  and  the  Supreme  Court  could  not  rriease 
on  habeas  corpus  if  they  did  do  so,  because 
their  authority  to  issUe  a  writ  is  limited  by  tbe 
Constitution,  and  to  restraint  in  a  civil  eavste. 
Rev.  St.  art.  1529.- State  ▼.  Qark,  187  8.  W. 
760 ;  Same  v.  Nabers,  Id.  783,  784. 
«=>207(1)  (Tei.Civ.App.)  An  appellate  court  to 
protect  its  Jurisdiction  and  enforce  its  mandates 
may  resort  to  mandamus,  prohibition,  or  bbt 
other  appropriate  writ — Birchfield  v.  Bourlaiia.^^ 
187  S.  W.  422.  O 

<S=s207^)  (Mo.)  On  certiorari  to  review  judg- 
ment of  the  Court  of  Appeals  an  the  groand 
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that  its  deeisi<m,  rafusfaig  to  determine  whether 

verdict  on  one  count  Is  a  bar  to  actions  on 
other  counts  coverinK  the  same  canse  of  action, 
is  in  conflict  with  designated  decisions  of  the 
Supreme  Court,  the  writ  should  be  quashed 
where  no  such  conflict  in  fact  is  shown. — iState 
ex  rel.  ScuUin  v.  Robertson,  187  S.  W.  34. 
«s»209(2)  (Tex.)  On  motion  for  rehearing  In 
mandamus  to  require  a  Court  of  Civil  Appeals 
to  certify  a  decision  nnder  Rev.  St.  art.  l6SiS, 
on  ground  of  conflict  with  decision  of  another 
oour^  Supreme  Court  will  not  consider  any 
decision  not  mentioned  in  petition.— Coultresa 
V.  City  of  San  Antonio,  187  S.  W.  194. 

(B)   CoqrtB  of  PairtioQlar  State*. 

<S=>23I(2)  (Mo.)  Courts  of  Appeals  are  of  last 
resort,  and,  when  acting  within  their  jurisdic- 
tion and  not  in  violation  of  decisions  of  the 
Supreme  Court,  which  questions  can  be  review- 
ed only  by  certiorari,  or  when  certified,  can, 
without  interference,  decide  cases  as  their  judg- 
ment dictates,  whether  correct  or  not. — Harri- 
son V.  Jackson  County,  187  S.  W.  1183. 
«=»23l(6)  (Mo.)  The  jurisdiction  of  the  Su- 
preme Court  to  review  a  cause  because  a  con- 
stitutional question  is  involved  does  not  depend 
upon  the  validity  of  the  claim  of  constitutioiial 
right  set  up,  if  there  is  substantial  dispute.— 
ElkB  Investment  Co.  v.  Jones,  187  S.  W.  71. 
4s»23l(22)  (Mo.App.)  In  an  action  by  one  run 
down  by  a  motor  ear,  the  question  whether  mu- 
nicipal ordinances  relied  on  were  unconstitu- 
tional because  in  violation  of  the  general  motor 
laws  held  waived,  and  the  case  would  not  be 
certified  to  the  Supreme  Court— Carradine  y. 
Ford,  187  S.  W.  285. 

«=>23i(51)  (Mo.)  Where  plaintiff  sued  for 
125,000  and  secured  judgment  for  |250,  and, 
being  dissatisfied  obtained  an  order  for  new 
trial  from  which  defendant  appealed,  the  case 
stands  on  the  original  demand,  and  transfer 
from  the  Court  of  Appeals  to  the  Supreme 
Court  was  justified. — Craton  v,  Unntzmger, 
187  S.  W.  48. 

€=3231(51)  (Mo.)  Amount  sued  for  fixes  juris- 
diction of  Supreme  Court.— Leslie  v.  Carter,  187 
S.  W.  1196. 

€=>247(1)  (Tex.)  Mere  refusal  of  Court  of  Oir- 
il  Appeals  to  consider  an  assignment  for  rea- 
sons deemed  sufficient  does  not  present  ques- 
tion of  substantive  law  necessary  to  jurisdiction 
of  Supreme  Court  under  Rer.  St  1911,  art 
1521,  subd.  6,  as  amended  b^  Acts  33d  lieg.  c. 
65,  defining  the  appellate  jurisdiction  of  Su- 
preme Court.— Gulf,  T.  &  W.  By.  Ca  v.  Wckey, 
187  S.  W.  184. 

Where  charge  of  trial  court  on  material  is- 
sue _  was  prejudicially  erroneous,  and  Court  of 
Civil  Appeals  has  im^roperily  refused  to  con- 
sider assignment  touching  it,  a  question  of  sul^- 
etautive  law  is  presented,  to  Supreme  Court, 
and,  where  jurisdiction  of  Court  pf  Civil  Ap- 
peals is  not  final,  it  is  entitled  to  review  on 
writ  of  error.— Id. 

«=>247(5}  (Tex.)  Under  the  direct  terms  <st 
Kev.  St  1911,  art  1522,  as  amended  by  Acts 
33d  Leg.  c.  55  (Vernon's  Sayles'  Ann.  Cfiv<  St 
1914,  art  1522),  a  question  not  included  with- 
in the  first  five  subdivisions  of  Rev.  St.  1911, 
art.  1521,  aei  amended  by  Acts  33d.  Leg.  c.  56 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art  1521), 
can  be  presented  to  the  Supreme  Court  only  by 
writ  of  error,  and  cannot  be  canicd  to  the  Su- 
preme C!ourt  by  certificate  from  the  Court  of 
Civil  Appeals.— Beene  y.  Waplee,  187  S.  W. 
191. 

<S=9247(7)  (Tex.)  Mandamus  to  require  certifi- 
cation to  Supreme  Court  oi  decision  of  Court  of 
Civil  Anpeab  under  Rev.  St  art.  1623,  cannot 
b«  based  on  conflict  between  decisions  of  same 
court— Coul tress  v.  City  «{  San  Antonio,  187 
S.  W.  194. 
In  determining. whether  Supreme  Court  shall 


require  certification  of  deeisioa  by  Court  of 
Civil  Appeals,  under  Rev.  St  art  1623,  on 
ground  of  cimflict  with  decision  of  another 
court,  equitable  considerations,  showing  that 
petitioner  has  been  denied  some  rights,  cannot 
be  considered.— Id. 

vm.  ooiroirRREirT  Ain>  oonxxiot. 

XXO  JITKISDIOTION,  AND 
COiaTT. 

(A)  C»«i>ts    of   Same    Slate,   and    Transfer 
of  Cansea, 

®=>480(1)  (Tex.Cr.App.)  Civil  courts  may  re- 
strain by  injunction  acts  of  prosecutor  in  en- 
forcing penal  statute  declared  valid  by  Court 
of  Criminal  Appeals  only  when  a  vested  prop- 
erty right  is  aoout  to  be  invaded  by  such  act 
—State  ▼.  Clark,  187  S.  W.  760;  Saine  v. 
Nabers,  Id.  783,  784. 

COVENANTS. 

See  Easements,  «=>26;    Estoppel,  ®=923. 

I.  REQtrXSTTEB  AlfD  VAI.IDITT. 

(A)    Express    Covenants. 

^=>l  (Mo.)  A  restrictive  covenant  lieli  not 
created  by  the  mere  appearance  on  a  plat  of 
broken  lines,  marked  "building  Unes." — Zinn  T. 
Sidler,  187  S.  W.  1172. 

COVERTURE. 

See  Hnsband  and  Wife. 

CREDIBILITY. 

See  Appeal  and  Error,  ®=>994 ;  Criminal  Law, 
«=3f42,  792;  Evidence,  i8=588;  Homicide, 
<S=219:  Trial,  <8=>140,  210;  Witnesses,  <8= 
318-410. 

CRIMINAL  LAW. 

See  Adulteration ;  Arson ;  Burglary ;  Constitu- 
tional Law,  $s»55;  Contempt;  Embeszle- 
mentj  9=324;  Escape;  Forgery,  €=»21; 
Homicide ;  Indictment  and  Information ;  In- 
junction, ®=>105;  Intoxicating  Liquors,  €=> 
219-236 ;  Larceny ;  Mandamus,  «s»61 ;  Pen- 
alties; Physicians  and  Surgeons,  9=a6;  Poi- 
sons; Rape;  Receiving  Stolen  Goods;  Rob- 
bery; Statutes,  4=9241;  Sunday;  Taxation, 
<e=»571;    Witnesses,  <S=>49. 

vra.  PBELnnNAKT  ooMPz.AnrT,  af- 
fidavit, WABRAirr,  EXAMI- 
XATION,  OOMMITBIZiNT,  AND 
SUBOCART   TRIAL. 

<&=3225  (Tex.Cr.App.)  Where  defendant,  charg- 
ed by  complaint  on  information  and  belief  with 
robbery  and  theft  and  brinj^ng  the  stolen  proi>- 
erty  into  Texas,  waived  examination  and  gave 
bond,  he  could  not  complain  of  being  held  under 
reasonable  bond  for  appearance  before  the  grand 
jury,  having  waived  the  introduction  of  evi- 
dence by  the  state.— Ex  parte  VUlareal,  187  S. 
W.  214. 

£=9260(8)  (Ark.)  After  accused  had  entered 
pleas  01  guilty  to  sufficient  misdemeanor  infor- 
matioQ  and  Judgment  had  been  entered  th«reon 
and  leave  to  withdraw  pleas  had  been  refused, 
his  appeal  to  the  circuit  court  was  properly  dis- 
missed.^Duncan  v.  State,  187  S.  W.  006. 

IX.  ARRAIGNMENT  AND  PI,EAS,  AND 

NOI.I.E  PROSEQira  OR  DISOON> 

TINVANOE. 

€=s>274  (Ark.)  It  is  discretionary  with  trial 
court  to  refuse  to  permit  defendant  to  with- 
draw his  plea  of  guilty  and  substitute  a  plea 
of  not  guilty.— Duncan  v.  State,  187  S.  W.  0O6. 
Where  6ne  accused  of  several  misdemeanors 
pleaded  guilty  in  each  and  the  justice  of  the 
peacfe  ^d  the  prosecuting  attorney  denied  ac-  - 
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«n8ed'«  claim  of  offen  of  oompromise  indodng 
his  pleas  of  Kmlty,  there  was  no  abuse  of  dis- 
cretioii  in  reniain^  him  leave  to  withdraw  pleaa. 
—Id. 

X.  EVIDENCE. 

(A.)  JadletsI    notice,    Preanmptloaa.    an* 
Barden  ol  Proof. 

<8=»304(6)  (Ter.Cr.App.)  The  Court  of  Crimi- 
nal Appeals  takes  judicial  notice  that  Kerrville  is 
in  Kerr  county,  where  the  act  creating  the 
county  provided  that  the  point  selected  as  the 
county  seat  should  be  called  Kerrville. — Baker 
V.  State,  187  S.  W.  940. 

«=>304(16)  (Tez.Cr.App.)  The  trial  court  may 
take  judicial  notice  of  convictions  in  its  own 
court— Baker  v.  State,  187  S.  W.  949. 
€=3315  (Tex.Cr.App.)  A  witness,  proven  to  be 
incompetent  because  of  a  felony  conviction,  pre- 
sumably remains  incompetent — Baker  v.  State, 
187  S.  W.  940. 

(B)  Facts    In    Issne   and    ReleTant   to    la- 

■aea,  and  Rea  Geatie. 

«=>338(1)  (Tcx.Cr.App.)  In  a  prosecution  for 
robbery  of  whisky,  testimony  of  a  witness  that 
on  several  occasions  one  of  parties  robbed  bad 
passed  through  county  with  a  waponload  of 
whisky  and  that  he  was  unlawfully  Introducing 
it  into  Oklahoma,  was  inadmissible. — Pearson  v. 
State,  187  S.  W.  336. 

«=»364(6)  (Tez.Cr.App.)  Accused's  denial  that 
he  stabbed  deceased  is  admissible  as  part  of  the 
res  geste,  when  made  a  few  minutes  after  the 
crime.— Baker  v.  State,  187  S.  W.  949. 
<8=>366(3)  (Tex.Cr.App.)  Testimony  of  a  wit- 
ness, who  arrived  before  doctor,  as  to  state- 
ments of  deceased  in  response  to  doctor's  ques- 
tions as  to  who  struck  her,  although  in  answer 
to  a  question,  held  admissible  as  res  geats.- 
Thompson  v.  State,  187  S.  W.  204. 
<S=>366(6)  (Tex.Cr.App.)  Where  doctor  who  at- 
tended deceased  within  15  minutes  after  blows 
were  inflicted  believed  her  about  to  die  and  told 
her  so,  and  believed  her  to  be  thoroughly  con- 
scious, his  testimony  as  to  her  replies  by 
nods  to  his  questions  as  to  who  hit  her  Aeld 
admissible  as  res  gestae.— Thompson  t.  State,  187 
S.  W.  204. 

€=36616)  (Tex.  Or.  App.)  Deceased's  declara- 
tion that  accused  stabbed  him  is  admissible  as 
part  of  the  res  gestte,  when  made  from  three  to 
ore  minutes  after  the  stabbing. — Baker  ▼.  State, 
187  S.  W.  940. 

(C)  other  Oflenaea,  and  Cbaracter  of  A«> 

cnaed. 

€=i>369(l)  (Tez.Cr.App.)  In  a  criminal  prose- 
cution, evidence  of  other  offenses  or  offenses  of 
a  like  nature  is  as  a  rule  inadmissible. — Webb 
V.  State,  187  S.  W.  485. 

€s»369(5)  (Tez.Cr.App.)  In  a  prosecution  for 
theft  of  a  lap  robe,  question,  asked  a  witness 
if  he  did  not  steal  whisky  from  alleged  owner 
of  lap  robe  was  error. — Black  t.  State,  187  S. 
W.  332. 

i8=»369(8)  (Tez.Cr.App.)  In  tflal  for  assault  to 
rape,  evidence  of  other  offenses  against  the  pros- 
ecutrix committed  at  about  the  same  time  is  ad- 
missible.- Webb  v.  State.  187  S.  W.  485. 

€=»37 1  (1)  (Tei.Cr.App.)  In  a  criminal  proeecn- 
tion^  where  intent  is  an  element,  and  there  is 
testimony  tending  to  show  thnt  an  act  otherwise 
illegal  was  committed  with  innocent  intend,  evi- 
dence of  other  offenses  of  like  nature  is  admissi- 
ble—Webb V.  State,  187  8.  W.  485. 

«=>37l(9)  (Tez.Cr.App.)  In  a  prosecutiop  for 
assault  to  rape,  evidence  of  other  similar  offens- 
es against  other  persons  than  prosecutrix  is  ad- 
missible on  the  question  of  intent,  where  de- 
fendant's testimony  tends  to  show  that  his  oth- 
erwise illegal  acts  were  without  wrongful  in- 
tent—Webb V.  State,  187  S.  W.  486. 


(D)  MsteiiaUtT'  aad  Coatveteaoy  la   Gca> 
eral. 

«=»385  (Mo.)  That  testimoDy  tended  to  beUttk 
accused's  attorney  does  not  warrant  ita  ezclo- 
sion,  if  otherwise  competent — State  y.  Kapp, 
187  8.  W,  117a 

<K)  Beat  aad   Secondary    aad  Peaaoaatra- 
tlve  KTldeaee. 

e=»404(4)  (Tez.Cr.App.)  The  bloody  clotUne  of 
deceased  was  admissible  in  connection  with  tes- 
timony as  to  whether  wounds  were  inflicted  by 
one  buUet  or  more. — McKinney  t.  State.  187  S. 
W.  060. 

(F)   Adaaiaaloaa,  Deelaratloaa,  aad    Hear- 
aay. 

«=>406(1)  (T6z.Cr.App.)  In  a  proeecntion  for 
arson,  testimony  of  the  dty  marshal,  that  de- 
fendant, after  the  fire,  admitted  that  he  lied 
when  he  denied  he  was  in  the  building  imme- 
diately preceding  the  fire,  was  admiasible.- Ar- 
ensman  t.  State,  187  S.  W.  471. 
<8=4I3  (1)  (Tex.Cr.App.)  A  statute  making 
certain  confessions  inadmissiUe  does  not  ex- 
clude accused's  denial,  when  arrested,  that  he 
stabbed  deceased,  «where  he  pleaded  self-defense. 
—Baker  v.  State,  187  S.  W.  949. 
ie=»4l7(18)  (Tex.Cr.App.)  The  statements  and 
acts  of  deceased's  wife  are  not  inadmissible  as 
those  of  a  bystander,  where  she  took  an  active 
part  in  the  quarrel  preceding  the  mnrder.— 
Baker  v.  State,  187  S.  W.  9^. 
ig=>4l9,  420(10)  (Tex.Cr.App.)  In  a  prosecu- 
tion for  robbery  of  whisky,  t^ti'mony  of  a  wit- 
ne^  that  she  had  heard  that  there  was  more 
whisky  in  a  box  from  which  she  had  seen  de- 
fendant take  alcohol  and  as  to  a  conTersatioo 
which  she  had  heard  defendant  have  with  a 
veterinary  doctor,  was  inadmissible  as  hear- 
say.—Pearson  V.  State,  187  S.  W.  336, 

<a)   Acta  aad  Declaratlona  of  Coaavirator* 
and  Codefendanta. 

<8=>422(6)  (Tez.Cr.App.)  Where  jury  could  find 
there  was  a  conspiracy  between  defendant  and 
his  wife  to  bum  a  building  and  her  merchandise 
therein  for  insurance,  testimony  of  witness,  that 
the  wife  had  told  him  she  would  bum  the  place 
for  the  insurance  before  she  would  go  broke. 
held  admissible.- Arensman  v.  State.  187  S.  TV. 
471. 

€=>422(6)  (Ark.)  In  prosecution  for  assault 
with  intent  to  kill  committed  by  d^endant's 
sons  in  his  presence,  testimony  of  witness  to 
statement  by  the  son,  shortly  Iwfore  assault 
that  if  he  caught  the  assaulted  party  he  would 
cut  his  throat,  made  in  absence  of  defendant, 
was  admissible  against  d^endant  to  show  the 
intent  or  disposition  of  mind  of  son  in  making 
assault— Woolbright  v.  State,  187  S.  W.  166. 

Such  threat  was  admissible  against  the  de- 
fendant— Id. 

(I)   Opinion  ESvldeaee. 

€=>4S6  (Tez.Cr.App.)  Where  a  witoeas  tes- 
tified that  she  had  seen  deceased  moaning  and 
raising  her  body  while  doctor '  was  examining 
her  wounds,  bad  heard  what  witnesses  said  to 
her,  and  her  answers,  her  opinion  that  deceased 
was  conscious  was  admissible.- Thompson  v. 
State,  187  S.  W.  204. 

(J)  Teattmoax  of  AcoompUcoa  and   Cede- 
feadaata. 

<8=»507(1)  (Ark.)  Under  Kirby-s  Dig.  |  2384. 
touching  corroboration  of  accomplices  to  se- 
cure a  conviction  for  fielony,  one  who  confines 
his  participation  with  accused  in  transactioa 
exclusively  to  buying  and  not  sellinir  of  intoi- 
icuting  liquors  is  not  an  accomplice. — Wilson  v. 
State,  187  S.  W.  440.  ^ 

(K)  Oonfeaaloiiipi'.'^'^  1^'^  "■!   'O 

€cp520(1)  (Tez.Cr.App.)  In  prosecution  for  ar 
aon,   testimony  as  to  confession  or   admissioa 


g 


le 


1235 


INDBX-^DIQEST 


OHmijud  X«w 


made  by  defendant  out  on  bail,  after  consult- 
ing 'with  attorneys,  and  some  tipie  after  be 
bad  given  tfae  city  marsbal  a  written  confession 
under  promise  of  suspended  sentence^eld  ad- 
missible.—Arensman  V.  State,  187  S.  W.  471. 

XX.  TIME    OF    TRIAI.    AND    OONTIN- 

VANOe. 

^=5594(1)  (Tex.Cr.App.)  There  is  no  error  in 
refusing  a  continuance  for  an  absent  witness, 
Vr'bo  would  bave  testified  to  facts  which  could 
have  been  established  by  other  parties  not  called 
to  the  stand— Baker  v.  State,  187  S.  W.  949. 
©=3594(3)  (Tex.Cr.App.)  It  is  not  error  to  deny 
continuance  for  absent  witnesses,  where  one 
-was  a  fugitive  from  justice,  and  the  state  ad- 
mitted truth  of  testimony  the  others  were  ex- 
pected to  give.— Derrick  v.  State,  187  S.  W. 
759. 

<^=»595(1)  fXer.Cr.App.)  Fact  that  a  witness 
would  testify  that  he  knew  the  deceased  was 
quarrelsome  and  knew  of  two  men  who  had 
made  threats,  where  it  was  not  shown  that 
either  were  in  a  position  to  commit  the  crime, 
was  not  ground  for  a  continuance.— Thompson 
V.  State,  187  S.  W.  204. 

Where  witnesses  for  state  testified  that  they 
had  beard  defendant  make  threats  against  the 
deceased,  testimony  of  an  absent  witness  that 
be  had  never  heard  such  threats  would  be  im- 
material and  not  ground  for  continuance. — Id. 

<©=3595(2)  (Tex.Cr.App.)  In  a  prosecution  for 
robbery  of  whisky,  where  only  admissible  testi- 
mony of  an  absent  witness  was  that  defendant 
day  before  robbery  had  taken  two  bottles  of 
alcohol  out  of  a  box  in  her  presence,  refusal 
of  a  continuance  was  not  error,  since  fact  was 
immaterial.— Pearson  v.  State,  187  S.  W.  836. 

C=»600(3)  (Tex.Cr.App.)  It  is  not  error  to  deny 
continuance  for  absent  witnesses,  where  one 
was  a  fugitive  from  justice,  and  the  state  ad- 
mitted truth  of  testimony  tbe  others  were  ex- 
pected to  give.— Derrick  v.  State,  187  S;  W. 
759. 

^=3603(4)  (Ark.)It  is  a  requirement  of  Kirby's 
Dig.  I  0173,  that  motiou  for  continuance  for 
absence  of  a  witness  alleges  that  affiant  believes 
tbe  evidence  to  be  true.— Nix  v.  State,  187  S. 
W.  308. 

<S=3603(11)  (Ark.)  In  prosecution  for  larceny, 
held,  that  motion  for  second  continuance  made 
au  insufficient  showing  of  diligence,  and  the 
trial  court  did  not  abuse  its  discretion  in  over- 
ruling the  motion.— Nix  v.  State,  187  S.  W. 
308. 

<g=s>603(ll)  (Tex.Cr.App.)  Where  in  her  affida- 
vit an  absent  witness  whose  testimony  is  as- 
signed as  a  ground  for  continuance  does  not 
swear  that  she  was  ever  subpoenaed  and  it  does 
not  appear  that  she  was  nut  able  to  appear  on 
day  following  application  for  continuance,  no 
diligence  was  shown. — Pearson  t.  State,  187 
S.  W.  336. 

XII.  TBJAL. 

(C)  Reeeptlon  o(  Evidence. 

^=9670  (Ark.)  In  a  prosecution  for  carnally 
knowing  a  female  under  age  of  16  years,  where 
an  objection  was  sustaiaed  to  a  question  asked 
ai  witness  if  prosecuting  witness  had  not  stated 
to  her  that  she  loved  some  man,  statement  of 
defendant's  counsel  that  be  thought  it  was  a 
material  question,  because  the  prosecuting  wit- 
ness might  bave  a  lover  and  try  to  shield  him, 
Avas  not  a  sufficient  statement  to  tfae  court  of 
what  the  answer  would  have  been. — Simmons 
V.  State,  187  S.  W.  646. 

^=3673(5)  (Tex.Cr.App.)  In  a  prosecution  for 
assault  to  rape,  the  jury  should  be  instructed 
that  evidence  of  other  similar  offenses  against 
prosecutrix  should  be  considered  only  to  deter- 
mine defendant's  intention  to  have  sexual  inter- 
course with  her  at  the  time  of  the  assault  for 


which  he  is  on  trial.— Webb  t.  State,  187  S. 
W.  486. 

In  a  prosecution  for  aasauU  to  rape,  the  jury 
should  be  charged  that  evidence  of  other  offens- 
es may  be  considered  in  determining  whether 
defendant  intended  to  have  sexual  intercourse 
with  prosecutrix,  not  whether  he  attempted  to 
have  such  intercourse. — Id. 

(D)   Objectlona    to    Kvldence,    Motion*    to 
Strike   Ont,   and    Kxceptlons. 

®=»695  (2)  (Mo.)  An  objection  that  certain  testi- 
mony was  immaterial  held  insufficient. — State 
V.  Kapp,  187  S.  W.  1178. 

<S=s>695(6)  (Tex.Cr.App.)  On  objection  to  testi- 
mony, part  of  which  is  admissible  and  part  per- 
haps inadmissible,  specific  objection  must  be 
made  to  tbe  inadmissible  portion. — Short  v. 
State,  187  S.  W.  955. 

©s>695(6)  (Tez.Cr.App.)  Admission  of  evidence 
over  objection  to  the  whole  of  it,  when  part 
only  of  it  is  inadmissible,  presents  no  error. — 
McKinney  v.  State,  187  S.  W.  960. 
<S=»698(1)  (Mo.)  Where  defendant  allowed  tes- 
timony to  l>e  introduced  without  objection  and 
fully  cross-examined  the  witness,  be  could  not 
later  object  because  testimony  proved  imfavor- 
able,— State  v.  Isaacs,  187  S.  W.  21. 

(B>)  Ararnmenta    and    Condnet    of    Counsel. 

®=3706  (Tex.Cr.App.)  In  a  prosecution  for 
theft  of  a  lap  robe,  a  question  asked  defendant 
if  he  had  heard  a  witness  for  state  testify  in 
which  he  said  he  stood  beside  defendant's  car, 
and  if  it  was  not  a  fact  that  witness  had  testi- 
fied to  a  lie,  was  error. — Black  v.  State,  187 
S.  W.  332. 

®=>706  (Tex.  Cr.  App.)  Prosecuting  attorneys 
are  officers  of  tbe  state,  whose  duty  it  is  to  see 
that  justice  is  done,  and  thty  should  never  at- 
tempt to  get  before  the  jury  evidence  they 
know  to  be  inadmissible. — Short  v.  State,  187 
S.  W.  955. 

®s»7l8  (Ark.)  In  prosecution  for  larceny,  ar- 
gument of  prosecuting  attorney  commenting  on 
the  two  convictions  of  another  defendant  on 
same  evidence  as  against  defendant  held  im- 
proper.-^ix  v.  State,  187  S.  W.  308. 
®=»7I8  (Mo.)  Statements  of  state  counsel  that, 
if  defendant  bad  not  been  violating  tbe  law  by 
carrying  a  revolver,  deceased  woudd  not  have 
been  killed,  held  improper. — State  v.  Isaacs,  187 
S.  W.  21. 

®s>7l9(l)  (Mo.)  Record  being  silent  as  to  the 
matter,  statements  of  states  counsel  as  to 
slanderous  statements  made  by  defendant  con- 
cerning  a  sister  of  deceased  held  improper, — 
State  V.  Isaacs,  187  S.  W.  21, 
<3i=»719(l)  (Tex.Cr.App.)  It  is  improper  for  the 
prosecuting  attorney  in  argument  to  say  that 
his  only  witness  had,  at  the  first  opportunity 
and  consistently,  told  the  same  story,  tbere  l>e- 
ing  no  evidence  to  that  effect. — Derrick  v.  State, 
187  S.  W.  759. 

9=3720^2  (Tex.Cr.App.)  In  a  prosecution  for 
theft  of  a  lap  robe,  statements  of  prosecuting 
attorney  to  jury  that  be  had  taken  stand  to 
testify  himself  because  he  had  seen  defendant 
make  out  owner  of  lap  robe  to  be  a  liar  when 
he  knew  defendant  to  be  as  guilty  as  a  dog 
was  reversible  error.— Black  v.  State,  187  S.  W. 
332. 

«=>72l'/2(2)  (Tex.Or.App.)  In  a  prosecution  for 
arson,  where  there  was  a  conspiracy  charged 
i)etwecn  defendant  and  his  wife  to  burn  the 
property,  the  county  attorney  might  argue  on 
defendant's  failing  to  introduce  his  wife  as  a 
witness  for  him.— Ar«nsman  v.  State,  187  S.  W. 
471. 

«=s>722(2)  (Tex.Cr.App.)  In  murder  trial  state- 
ment by  prosecutor  that  acquittal  would  bring    > 
end  of  law  enforcement  and  reference  to  intem- 
perance of  accused  held  improper.— McPeak  v. -J 
State.  187  S.  W.  764. 
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«s>723(3)  (Tei.Cr.App.)  Statements  of  prose- 
cuting attorney  to  jury  that,  if  they  wished  to 
foster  crime,  to  find  defendant  not  gailty,  and, 
if  BO,  write  their  grounds  in  verdict,  and  never 
complain  to  him  that  crime  was  prevalent  and 
that  the  citizens  would  not  convict  criminals, 
held  reversible  error.— Black  v.  State.  187  B. 
W.  332. 

«=>723(3)  (Tex.Cr.App.)  In  murder  trial,  state- 
ment by  prosecutor  that  acquittal  would  bring 
end  of  law  enforcement  and  reference  to  in- 
temperance of  accused  held  improper.— McPeak 
V.  State,  187  S.  W.  764. 

«=>729  (Ark.)  In  a  prosecution  for  larceny, 
withdrawal  by  prosecuting  attorney,  immediate- 
ly upon  objection,  of  his  improper  argument 
held  to  cure  the  error.— Nix  v.  State,  187  S. 
W.  308. 

®=»730(ie)  (Tex.Cr.App.)  Where  the  court  in- 
structed jury  to  disregard  improper  arguments 
of  county  attorney,  and  in  his  qualifications 
shows  that  argument  was  provoked  by  argu- 
ments of  appellant's  attorneys,  there  was  no 
error.— Pearson  v.  State,  187  S.  W.  836. 

(F)  PrOTtnce   of  Court  and   Jnry   in    Gen- 

eral. 

«=»739(2)  (Tex.Cr.App.)  Question  whether  ac- 
cused had  proved  an  alibi  held  for  jury.— Fergu- 
son V.  State,  187  S.  W.  476. 
«s»742(l)  (Ark.)  The  credibility  of  a  witness 
is  for  the  jury.- Wilson  t.  State,  187  S.  W. 
440. 

(G)  NeeesaltTi   Reqalattea,  and  Svflloleney 

of  luBtrnetlonn. 

<S=»770(S)  (Tex.Cr.App.)  Where  an  issue  is  in 
a  case  favorable  to  accused,  he  should  have  that 
issue  submitted  in  an  affirmative  way  untram- 
meled  by  unfavorable  conditions. — McPeak  v. 
State,  187  S.  W.  754. 

«=»772(1)  (Tex.Cr.App.)  Where  accnseci,  in 
shooting  at  his  wife,  killed  a  girl,  held,  that 
charge  to  acquit  if  the  same  shot  that  luUed 
the  girl  struck  accused's  wife  sufficiency  pre- 
sented accused's  plea  of  former  conviction  of 
assault  to  murder  his  wife. — Lillie  v.  State,  187 
S.  W.  482. 

€=3786(3)  (Ark.)  In  a  prosecution  for  carnally 
knowing  a  female  under  age  of  16  years,  an 
instruction  on  accused's  credibility  as  a  wit- 
ness, that  the  jury  might  consider  that  a  Con- 
viction would  meaji  incarceration  in  peniten- 
tiary to  accused,  although  argumentative,  was 
not  error. — Simmons  v.   State,   187  S.  \V.  046. 

4=9792(3)  (Tex.Cr.App^  An  instruction  in  giv- 
ing general  definition  of  a  principal  which  quot- 
ed the  statute,  to  the  effect  that  any  person  who 
advises  or  agrees  to  the  commission  of  an  of- 
fense and  is  present  when  it  is  committed, 
whether  or  not  he  aids  in  the  illegal  act,  is  a 

frincipal,   was   not  error. — ^Ferguson   v.   State, 
87  S.  W.  476. 

An  instruction  wUch  quoted  substantially 
artide  77  of  statute  (Pen.  Code  1911^  on  prin- 
cipals, providing  that  any  one  employing  anoth- 
er who  cannot  be  punished  to  commit  an  offense 
becomes  a  principal,  omitting  reference  to  poi- 
son or  preparing  means  whereby  a  person  may 
injure  himself,  was  not  error. — Id. 

An  instruction  quoting  from  Pen.  Code  1911, 
art.  932,  under  which  prosecution  was  had, 
words  "all  persons  engaged  in  the  illegal  act 
are  deemed  guilty  of  forgerj',"  was  not  error, 
being   applicable    to   the   testimony. — Id. 

€=>809  (Tex.Cr.App.)  In  prosecution  for  arson 
by  burning  a  building  for  the  insurance,  charge 
that  jury  could  consider  defendant's  wife's 
statements  in  his  absence  tending  to  show  com- 
mon design,  purpose,  or  intent  to  bum  'Vsald 
stock  of  millinery,"  when  he  should  have  said 
"said  building,"  was  not  misleading  where  the 
court  charged,  when  the  testimony  was  admit- 
ted, that  the  jury  could  only  thus  considw  it. 
— AtenraMn  %.  State.  187  S.  W.  471. 


€=»8I4(17)  (Tex.Cr.App.)  Where  the  case  de- 
pended on  direct  and  poeitive  evidence  conaiatiiig 
of  dying  declarations  of  deceased,  court  proper- 
ly refused  to  charge  on  circumstantial  evidence. 
—Thompson  T.  State,  187  S.  W.  20t 
<S=s>8 14(17)  (Tex.Cr.App.)  Where  the  persons 
robbed  were  ordered  from  a  wagon  at  a  point 
of  a  pistol,  and  robbers  took  charge  of  the 
wagon  as  shown  by  positive  testimony,  refusal 
to  charge  on  circumstantial  evidence  was  not 
error.— Pearson  v.  State,  187  S.  W.  336. 
<S=>822(1)  (Tex.Cr.App.)  The  whole  of  the 
charge  must  be  considered  where  objections  are 
made  to  excerpts  or  short  paragraphs  thereof. 
— Arensman  v.  State.  187  S.  W.  471. 

(R)   Reaneata  for  InatmetlonB. 

<Ss»829(l)  (Tex.Cr.App.^  The  refusal  of  a  re- 
quested charge  covered  by  one  given  is  not  er- 
ror.—Hutspeth  V.  State,  187  S.  W.  340. 
<S=>829(1)  (Tex.Cr.App.)  Refusal  of  special 
charges,  covering  matters  properly  submitted, 
was  proper.— Arensman  t.  State,  187  S.  W.  471. 

(I)   Objeetlona  to  Imstmetlons   or  Refnaal 
Thereof,  nnd  Bxceptiona. 

€b»84I  (Tex.Cr.App.)  Objections  to  the  diarge 
should  be  made  before  reading  to  the  jury; 
it  being  too  late  to  do  so  after  triaL — Arena- 
man  y.  State,  187  S.  W.  471. 

(J)   Onatody,    Condvet.    and    Dellberatloaa 
of  Jnry. 

«=>857(2)  (Tex.Cr.App.)  It  is  improper,  after 
jury  retires,  for  jurors  favoring  conviction  to  say 
to  those  favoring  acquittal  that  conviction  wiU 
stop  disturbances  in  a  certain  community,  where 
tliere  was  no  evidence  on  that  question.- Der- 
rick V.  State.  187  S.  W.  759. 

(K)  Verdict. 

<S=»875(4)  (Tez.Cr.App.)  Misspelling  of  vord 
"yean"-  in  a  verdict,  otherwise  perfect,  does 
not  vitiate  it.— Pearson  v.  State,  187  S.  W.  336. 

Xm.   MOTIONS    FOB    NEW    TBIAI. 
AND  IN  ABHEST. 

®=>9I7(2)  (Tex.Cr.App.)  It  was  error  to  refuse 
new  trial  where  the  court  refused  continuance 
for  absence  because  of  sickness  of  one  of  ac- 
cused's witnesses,  whose  affidavit  as  to  testi- 
mony on  new  trial  was  strongly  corroborative  of 
accused's  claim  of  self-defense. — Moody  t.  State, 
187  S.  W.  758. 

®=>9I8(10, 11)  (Tex.Cr.App.)  Remark  of  state 
witness  while  leaving  the  stand,  when  near  de- 
fendant, not  understood  by  the  judge,  not  shown 
to  have  been  heard  by  the  jury,  and  not  com- 
plained of  by  defendant  at  the  trial,  cannot 
avail  for  new  triaL— McKinney  v.  Statk  187  S. 
W.  OCO. 

®=3923(1)  (Tex.Cr.App.)  The  fact  that  a  juror 
failed  to  answer  a  question,  which  if  he  had  an- 
swered would  have  caused  defendant  to  have 
peremptorily  challenged  him,  held  no  ground 
for  new  triaL— Powell  v.  State,  187  S.  W.  334. 
<&=3925(1)  (Tez.Cr.App.)  The  fact  that  a  juror 
in  a  criminal  case  agreed  to  the  verdict  as 
rendered,  because  he  did  not  want  to  have  a 
"hung"  jury,  did  not  entiUe  the  defendant  to  a 
new  trial.— PoweU  v.  State,  187  S.  W.  3S4. 
<S=s932  (Tez.Gr>App.)  Remark  of  juror  whOe 
discussing  the  question  of  suspended  sentence, 
not  affecting  such  question,  held  no  ground  for 
a  new  trial.— PoweU  v.  State,  187  S.  W.  334. 

€==>940  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  murder,  prosecutrix  having 
been  shot  through  a  window  at  night  while  in 
bed,  refusal  of  new  trial  on  ground  of  newly 
discovered  evidence  that  witnesses  had  been  to 
scene  of  crime  since  trial  and  could  testify 
that  it  was  impossible  for  prosecutrix  to  aee 
a  person  ootaide  the  window  at  night  k«W  noc 
erroc— aptrks  t.  State,  187  &  W.  831. 


Ogle 


123T 


IM1>BX-DI6BSrr 


OtIibImI  X<aw 


$=>94l(l)  (Ark.)  An  older  Aaty'mg  a  new  trial 
for  nemy  discovered  evidence  which  was  mere- 
ly cumautiTe  held  not  an  abuse  of  discretion. — 
Groce  V.  State,  187  S.  W.  936. 
@=>942(1)  (Tez.Cr.App.)  Affidavits,  showing  a 
main  witness  for  the  state  had  a  bad  reputation 
for  veracity  did  not  support  motion  for  new 
trial  on  the  ground  of  newly  discovered  testi- 
mony.—Johnson  V.  State,  187  S.  W.  336. 

XXV.  Jtn>OMX»T,   SEXTTESOE,    AKD 
FINAIi  OOMMITHENT. 

9=3982  (Tex.Cr.App.)  In  murder  trial,  testi- 
mony that  accused  had  been  residing  in  a  house 
of  prostitution  held  admissible  as  showing  ac- 
cused's habits  on  issue  of  suspended  sentence 
asked  by  him ;  it  having  been  proved  that  keep- 
er of  house  was  accused's  wife. — Neyland  v. 
State.  187  S.  W.  196. 

(3=3982  (Tez.Gr.App.)  Under  Vernon's  Ann. 
Code  Or.  Proc  1916,  arts.  865b,  865c,  the  bur- 
den of  proving  that  accused  has  never  been  con- 
victed of  a  felony  is  upon  accused.— Holland  v. 
State,  187  S.  W.  944. 

Under  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
arts.  865b,  865c  upon  application  for  suspend- 
ed sentence,  the  state  can  introduce  testimony 
as  to  bad  reputation  of  accused  and  also  spe- 
cific crimes,  even  minor  misdemeanors  and  the 
general  conduct  and  habits  of  accused. — Id. 

Under  Vernon's  Ann.  Code  Or.  Proc.  1916, 
arts.  865b,  865c,  upon  application  for  suspend- 
ed sentence,  purely  hearsay  testimony  is  inad- 
missible.— Id. 

Under  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
arts.  865b,  865c,  testimony  by  the  state  upon 
application  for  suspended  sentence  by  accused 
as  to  his  reputation  and  habits  should  be  lib- 
erally received,  and  may  be  introduced  at  the 
time  of  proving  the  offense  itself. — Id. 

Upon  application  for  accused  for  suspended 
sentence,  if,  when  the  state  offers  proof  of 
bis  habits,  reputation,  etc.,  be  withdraws  his  ap- 
plication, the  court  sfamild  permit  no  such 
proof.— Id. 

Under  Vernon's  Ann.  Code  Or.  Proc.  1916, 
arts.  865b,  865c,  upon  application  for  suspend- 
ed sentence,  where  accused  fails  to  prove  that 
he  has  never  been  convicted  of  t.  felony,  the 
jury  may  not  pass  on  the  question  of  recom- 
mending a  suspended  sentence. — Id. 

XV.   AFPEAI.  AND  ERBOB,  AND 
OEBTXOBABI. 

(B)    PresentBtlon  and  Reaerratton  In  liovr* 
er    Court  «f  Oronnds   of    RevleTV. 

«=9l028  (Tez.CnApp.)  Where  defendant  ob- 
jected to  testimony  as  to  contents  of  a  letter 
and  postal  from  bis  wife  to  a  witness,  but  as- 
signed no  ground,  so  that  court  made  no  ruling 
and  defendant  did  not  except  to  the  admission 
of  the  evidence  or  any  ruling  of  the  court  or 
the  failure  of  the  court  to  make  a  rnling,  there 
was  no  error,  proper  predicate  having  been 
laid.— Arensman  v.  State,  187  S.  W.  471. 
<S=»(  036(1)  (Tex.Cr.App.)  Wli  ere  defendant  and 
his  attorney  agreed  to  use  of  sffidavit  of  absent 
■witness  and  made  no  objection  to  its  introduc- 
tion at  the  trial,  its  admissiun  is  not  ground 
for  reversal.— Debth  v.  State,  187  S.  W.  341. 
<S=>I038(1)  (Tex.Cr.App.)  Objections  to  the 
court's  charge,  not  made  at  the  time  of  the 
trial,  are  too  late.— Powell  v.  State,  187  S.  W. 
334. 

<S=>(048  (Tex.Cr.App.)  Matters  not  excepted  to 
but  set  up  for  the  first  time  in  motion  for  new 
trial  cannot  be  noticed.— Debth  T.  State,  187 
S.  W.  841. 

^=>lp53  (Tex.Cr.App.)  Bvideace  cannot  be 
held  insufficient  merely  because  the  statement  of 
facts  fails  to  show  on  ita  face  that  witnesses 
were  sworn,  if  no  exception  was  taken  at  the 
trial.— Debth  v.  State,  187  S.  W.  341. 


€s>l066(l)  (Uo.)  iCnatructions  given  or  refused, 
to  which  no  exceptions  were  saved,  are  not  re- 
viewable.—State  V.  Isaacs,  187  S.  W.  21. 
«s»l056(l)  (Tex.Cr.App.)  Unless  contrary  to 
the  law  cmd  the  facta,  a  charge,  though  errone- 
ous, will  not  be  treated  as  fundamental  error 
unless  exception  is  taken  on  tbe  trial  and  be- 
fore charge  is  read  to  the  jury,  either  in  felony 
or  misdemeanor  cases.— Debth  v.  State,  187  S. 
W.  341. 

(D)  Record  and   ProceedlnKs  Not   la  Reo< 
ord. 

«=>I090(1)  (Tex.Cr.App.)  Without  a  statement 
of  the  evidence  or  bill  of  exceptions,  there  is  no 
question  presented  for  review. — Smith  v.  State, 
187  S.  WT  758. 

<S=>l090fl4)  (Tex.Or.App.)  Where  requested 
special  charges  merely  appeared  copied  in  rec- 
ord, nothing  in  them  or  in  connection  with  them 
showing  at  what  time  they  were  presented, 
acted  upon,  or  why  they  should  have  been  giv- 
en, and  no  bill  of  exceptions  was  taken  to  trial 
court's  refusal  to  give  them,  court  will  not  re- 
view court's  action.- Ferguson  v.  State,  187 
S.  W.  476. 

'S=»I09I(4)  (Tex.Cr.App.)  A  bill  of  exceptions 
alleging  error  in  admitting  a  conversation  be- 
tween defendant  and  the  deceased,  relative  to 
defendant's  signing  of  a  waiver  in  her  divorce 
ease  could  not  be  considered,  where  the  bill 
did  not  state  the  conversation  nor  any  facts  in 
connection  with  It.— Resendez  v.  State,  187  S. 
W.  483. 

A  bill  of  exceptions  reciting  that  a  witness 
was  permitted  to  testify  that,  about  two  or 
three  days  after  defendant  had  gotten  his 
clothes  from  his  house,  he  stopped  his  wife,  the 
deceased,  and  her  sister,  and  sought  to  have  a 
conversation  with  his  wife,  but  which  did  not 
state  the  conversation  presented  nothing  for 
review. — Id. 

A  bill  of  exceptions  reciting  that,  while  de- 
fendant was  testifying,  the  state  asked  whether 
.he  had  not  made  repeated  threate  to  kill  his 
wife;  and  that  objections  thereto  were  overrul- 
ed, but  not  setting  out  the  answer  presented 
nothing  for  review. — Id. 

Bill  of  exceptions  to  admission  of  evidence 
not  showing  ita  connection  with  the  case,  ita 
relevancy,  or  how  it  could  be  harmful,  hew  to 
present  nothing  for  review. — Id. 
<&=»I09I(5)  (Tex.Cr.App.)  Bill  of  exceptions, 
not  showing  defendant's  purpose  in  offering 
evidence  which  was  excluded,  held  to  present 
nothing  for  review. — Resendez  v.  State,  187  S. 
W.  483. 

«=>  1 092(11)  (Tex.Cr.AppO  An  objection  by  de- 
fendant to  court's  qualification  of  one  of  his 
bills  of  exceptions  should  have  been  made  be- 
fore filing  bill  as  qualified.— Thompson  v.  State. 
187  S.  W.  204. 

<S=»  1 092(16)  (Tex.Cr.App.)  In  prosecution  for  a 
misdemeanor,  where  buls  of  exceptions  and 
statement  of  facta  were  filed  in  lower  court  aft- 
er adjournment  of  term  at  which  conviction  was 
had,  without  order  authorizing  filing,  court  will 
not  review  them  on  appeal. — Guild  v.  State. 
187  S.  W.  215.  ^  ' 

i859l095  (Tex.Cr.App.)  In  a  misdemeanor  case, 
where  there  was  no  order  in  the  record  author- 
izing the  bills  of  exceptions  and  statement  of 
facts  after  the  adjournment  of  tbe  court  for  the 
term,  the  motion  to  strike  them  from  the  record 
will  be.  sustained.- Smith  v.  State,  187  8.  W. 
758. 

®=>I097(1)  (Tex.Cr.App.)  No  question  for  re- 
view is  presented  by  a  record  on  appeal  which 
is  accompanied  by  no  statement  of  facte. — 
Haley  v.  State,  187  S.  W.  754. 

<S=>I097(6)  (Tex.Cr.App.)  The   grounds   of   the  y^-»  t 

motion  for  a  new  trial,  in  the  absence  of  a  I  OOCTIP* 
statement  of  facts,  cannot  be  considered.— Di' ^^J^-'^--'Xi^ 
Leon  V.  State,  187  S,  W.  485.  O 
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<&=3l099(lS)  (Tex.Cr.App.)  In  prosebudon  for 
a  misdemeanor,  where  bills  of  exceptions  and 
statement  of  facts  were  filed  in  lower  court  after 
adjournment  of  term  at  which  conviction  was 
had,  without  order  authorizing  filing,  court  will 
not  review  them  on  appeal. — Guild  v.  State,  187 
S.  W.  216. 

®=>II02  (Tei.Cr.App.)  In  a  misdemeanor  case, 
where  there  was  no  order  in  the  record  au- 
thorizing the  bills  of  exceptions  and  statement 
of  facts  after  the  adjournment  of  the  court  for 
the  term,  the  motion  to  strike  them  from  the 
record  will  be  sustained. — Smith  v.  State,  187 
S.  W.  758. 

<S=3|.(II(3)  (Tex.Or.App.)  Where  appellant  ac- 
cepted allowance  of  his  bills  of  exceptions  as 
qualified  and  explained  by  the  trial  judge,  he 
is  bound  thereby.— Arensman  v.  State,  187  S. 
W.   471. 

<S=>III9(2)  (Mo.)  The  statement  of  accused's 
attorney  that  he  desired  to  show  certain  facts 
presents  nothing  for  review,  where  no  offer  of 
proof  was  made.— State  v.  Kapp,  187  S.  W. 
1178. 

€=»II20(3)  (Ark.)  Where  error  is  assigned  in 
the  refusal  of  the  trial  court  to  hear  the  tes- 
timony of  a  witness,  the  record  must  disclose 
the  substance  of  the  offered  testimony,  so  that 
it  may  be  determined  whether  or  not  ita  re- 
jection was  prejudicial.— Simmons  v.  State,  187 
S.  W.  646.  •    • 

<S=>II20(3)  Crex.Cr.App.)  In  a  prosecution  for 
forgery,  a  bill  of  exceptions,  which  did  not  con- 
tain the  answer  of  witnesses  to  a  question  ob- 
jected to.  showed  no  error.— Ferguson  v.  State, 
187  S.  W.  476.  •         ■     . 

<S=:>II22(6)  (Tex.Cr.App.)  Where  it  does  not 
appear  that  requested  instructions  were  present- 
ed to  judge  at  the  time  required  by  statute, 
they  will  not  be  reviewed. — Pearson  v.  State, 
187  S.  W.  336. 

C=3ll24(2)  (Tex.Or.App.)  A  bill  of  exceptions 
to  overruling  by  court  of  a  motion  for  new  trial, 
where  motion  is  on  many  grounds  and  none  of. 
them  stated  in  bill,  will  not  be  considered.— 
Ferguson  v.  State,  187  S.  W.  476. 

(B)  AiBtmment  of  Brrora  and  Briefs. 

€=>!  129(3)  (Mo.)  Instruction  in  a  murder 
trial  is  not  subject  to  review  where  the  record 
does  not  show  that  the  defect  was  pointed  out 
to  the  trial  court,  and  only  a  general  assign- 
ment was  made  on  the  motion  for  new  trial. — 
State  V.  Kapp,  187  S.  W.  1178. 

That  the  verdict  was  influenced  "by  the  prose- 
cuting attorney's  improper  remarks"  is  not  an 
effective  assignment,  unless  the  record  affirma- 
tively shows  that  the  verdict  was  influenced 
thereby. — Id. 

(P)   Dtsmlasal,    Hearlnar>    and    Rehearing. 

€=s>ll3l(4)  (Tex.Cr.App.)  Where  accused,  after 
conviction,  instead  of  entering  into  a  recogni- 
zance, gives  au  appeal  bond  and  is  released  from 
custody,  his  appeal  must  be  dismissed. — Bloss 
V.  State,  187  S.  W.  487. 

€=>)  131(4)  (Tex.Cr.App.)  An  order  overruling 
a  motion  for  a  new  trial,  stating  that  defend- 
ant, having  failed  to  enter  into  a  recognizance, 
was  committed  to  jail  pending  appeal,  auffi- 
ciently  evidenced  that  appellant  was  confined 
in  jail,  so  that  the  motion  to  dismiss  the  ap- 
peal will  be  overruled.— Smith  v.  State,  187 
S.   W.   758. 

i@=s>ll33  <Tex.Cr.App.)  An  objection  that  no 
predicate  was  laid  for  impeaching  testimony 
cannot  be  presented  for  first  time  on  motion  for 
rehearing.— Thompson  v.  State,  187  S.  W.  204. 
<8=>II33  (Tex.Cr.App.)  If  appellant  in  term 
time  obtained  an  order  granting  time  after  ad- 
journment for  the  term  in  which  to  file  state- 
ment of  facta  and  bills  of  exceptions,  he  mif;bt 
make  such  showing  on_  rehearing,  after  {franting 
of  motion  to  strike  his  bills  of  exception  and 
statement  of  facts.— Smith  v.  State,  187  S.  W. 


«=9ll34(l)  (Tex.Cr.App.)  On  appeal,  the  court 
is  not  compelled  to  discuss  all  questions  dis- 
cussed by  appellant's  attorneys  in  their  briefs. 
—Ferguson  v.  State,  187  S.  W.  476. 
«=>II37(3)  (Tex.Cr.App.)  Defendant  cannot 
complain  of  charge  given  at  his  request,  even 
though  erroneous.— Debth  v.  State,  187  S.  W. 
341. 

<S=»II4I(2)  (Tex.Cr.App.)  The  presumption  is 
that  ruling  of  trial  court  was  correct- Ney- 
land  ▼.  State,  187  S.  W.  196. 
<3=»I144(6)  (rex.Cr.App.)  Under  Code  Or.  Proc. 
1911,  i  938,  providing  that  the  Court  of  Crim- 
inal Appeals  shall  presume  that  venue  was 
proven,  the  point  that  it  was  not  proven  can- 
not bo  first  raised  on  appeal. —Baker  v.  State. 
187  S.  W.  949. 

<S=s>ll44(14)  (Tei.Cr.App.)  Where  the  court's 
original  charge  was  delivered  to  defendant's  at- 
torneys for  examination,  and  court  made  some 
correctiuns  to  conform  to  objections  made, 
there  being  nothing  in  the  record  to  contrary, 
it  will  be  assumed  that  the  court  complied  with 
statute  and  resubmitted  the  charge  to  defend- 
ant's attorneys  after  making  corrections. — Fer- 
guson V.  State,  187  S.  W.  476. 
iS=»ll59(2)  (Ark.)  Where  the  verdict  is  war- 
ranted by  the  evidence,  the  ccurt  is  not  at  liber- 
ty to  disturb  it  on  appeal. — Simmons  v.  State. 
187  S.  W.  646. 

<S=>II59(2)  (Mo.App.)  AVherr;  a  conviction  of 
selling  cocaine  in  violation  of  the  law  was  war^ 
ranted  by  affirmative  testimony,  it  will  not  be 
disturbed.- State  v.  Hesse,  187  S.  W.  571. 

<S=>II59(3)  (Tex.Cr.App.)  Where  defendant  at- 
tacked verdict  for  misconduct  of  jury  in  dis- 
cussing his  failure  to  testify,  testimony  tending 
to  support  defendant's  contention,  opposed  to 
testimony  tending  to  disprove  it,  raised  question 
of  fact  for  the  trial  judge.— Arensman  v.  State, 
187  S.  W.  473.    . 

«=>II66"/2(12)  (Tex.Cr.App.)  It  was  not  prej- 
udicial error  tor  the  trial  court  to  ask  ac- 
cused if  he  intended  to  teHtify  that  it  was  his 
policy  as  an  attorney  to  withhold  from  the  au- 
thorities information  as  to  stolen  propert>-  in 
his  possession.— CuiUa  v.  State,  187  S.  W.  210. 
«=>II68(2)  (Tex.Cr.App.)  A  bill  of  exceptions, 
showing  that  court  sustained  appellant's  objec- 
tion to  a  question  asked  a  witness,  shows  no 
error.— Ferguson  v.  State,  187  S.  W.  47ft. 

®=»  1 1 69  (1)  (Tex.Cr.App.)  In  a  prosecutfon  for 
robbery,  error  in  admission  of  testimony  as  to 
value  of  property  taken  was  harmless,  the  value 
not  affecting  the  penalty.— Pearson  v.  State. 
187  S.  W.  336. 

<S=>II69(1)  (Tex.Or.App.)  On  application  for 
suspended  sentence  in  Durglary  trial,  where  evi- 
dence of  guilt  was  clear  and  accused  offered  no 
testimony  as  to  good  reputation,  or  not  having 
been  convicted  of  felony,  and  the  jnry  assessea 
the  lowest  punishment,  the  admission  of  hear- 
say testimony  was  harmless  error. — ^Holland  v. 
State,  187  S.  W.  944. 

®=»  1 1 69(2)  CTex.Cr.App.)  Erroneous  admisdon 
of  evidence  is  not  ground  for  reversal,  if  th» 
fact  testi5ed  to  be  proved  by  other  evidence, 
not  objected  to.— McKinney  v.  State,  187  S,  W. 
960. 

<S=s>ll69(9)  (Tex.Cr.App.)  In  murder  trial,  ad- 
mission of  opinion  evidence  as  to  manner  o> 
killing  was  not  cause  for  reversal,  where  other 
testimony  amply  proved  such  manner. — Neyland 
V.  State,  187  S.  W.  196. 

iS=sll70(2)  (Tix.Cr.App.)  Kxdusion  of  evidence 
was  harmless,  when  other  evidence  established 
without  controversy  the  facts  sought  to  be  prov- 
ed.—McKinney  V.  State,  187  8.  W.  960. 

<S=3 1 1701/2(5)  (Ter.Cr.App.)  limiting    crosa^es^rMp 

amination  of  state  witness  was  not  reversible '^.^>- 
error,  where  it  appears  certain  defendant  had 
in  substance  got.  all  he  could  by  a  longer  cross- 
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examination.— McKianey  t.  State,  187  S.  W. 
960. 

<S=>I  l70'/2(6)  (Tex.Cr.App.)  In  murder  trial 
questions,  on  cross-examination  of  a  witness,  if 
it  were  not  true  that  accused  was  supported  by 
prostitutes,  it  not  appearing  question  was  an- 
swered, and  court  instructing  jury  that  it 
could  only  be  considered  by  them  in  passing  on 
whether  or  not  they  would  suspend  sentence 
should  that  question  arise,  and  could  not  be 
considered  in  passing  on  guilt  or  innocence,  did 
not  injure  defendant.— Neyland  t.  State,  187 
S.  W.  196. 

®=>U70i/2(6)  (Tex.Cr.App.)  Impeaching  testi- 
mony htld  not  available  error,  where  the 
court  instructed  the  jury  to  consider  only  rel- 
evant testimony,  and  not  reasons  and  irrelevant 
statements  of  the  witness. — Short  v.  State,  187 

s.  w.  g-TS. 

Wherft  an  alleged  improper  question  was  ob- 
jected t9  and  excluded,  and  the  answer,  if  giv- 
en, was  not  heard  b^  the  jury,  and-  the  court  in- 
structed them  to  disregard  the  question,  there 
was  no  available  error. — Id. 
<S=»I  I72C1)  (Tex.Cr.App.)  In  a  prosecution  for 
forgery  in  inducing  making  of  a  false  note,  er- 
ror in  using  the  word  "possibly"  in  an  inatrnc- 
tion  which  told  the  jur^  that  it  need  not  be 
proved  the  forgery  was  intended  to  or  did  in- 
jury to  any  persons,  but  it  is  sufficient  that 
"possibly"  some  one  might  be  injured,  was 
harmless.— Ferguson  v.  State,  187  S.  W.  476. 
<S=>li72(6)  (Tex.Cr.App.)  Befusal  to  instruct 
that  accused  had  a  right  to  visit  the  place  of 
the  murder  is  not  prejudicial,  where  the  right 
was  not  disputed  at  the  trial. — Baker  v.  State, 
187  S.  W.  949. 

<g=»ll72(7)  (Tex.Gr.App.)  An  instruction,  that 
where  a  person  making  an  instrument  in  writ- 
ing acts  under  what  he  believes,  or  has  reason 
to  believe,  is  sufficient  authority  is  not  guilty, 
although  not  called  for  by  the  testimony,  was 
harmless  error,  since  it  was  favorable  to  de- 
fendant—Ferguson V.  State,  187  S.  W.  476. 
®=>II72(8)  (Tez.Gr.App.)  In  a  prosecution  for 
forgery  in  inducing  making  of  a  false  note  and 
pa!«sing  it,  where  defendant  was  not  convicted 
of   i>aBSing    instrument,    an   instruction    as   to 

fassing   a   forged   instrument  was   harmless. — 
'erguBon  v.  State,  187  S.  W.  476. 
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(3=>II92  (Tex.Gr.App.)  Where  there  was  an 
agreement  on  file  that  no  motion  for  rehearing 
would  be  filed,  and  requesting  immediate  issu- 
ance of  mandate,  aa  accused  was  confined  in  the 
county  jail,  the  mandate  wiU  be  issued  imme- 
diately on  affirmance.— Young  v.  State,  187  S. 
W.  754. 

XVa.  PUNISHMENT  AND  PREVEN- 
TION OF  CRIME. 

«=  1 206(1)  (Ark.)  Acts  1916,  p.  98,  |f  2,  3, 
touching  intoxicating  liquors  and  providing  a 
fixed  penalty  for  its  violation,  are  not  uncon- 
stitutional as  not  providing  varying  degrees 
of  punishment— Wilson  v.  State,  187  8.  W. 
440. 

CROPS. 

See  Chattel  Mortgages,  4=s>48,  117. 

CROSS-EXAMINATION. 

See  Criminal  Law,  «s3ll70%;  Witnesses,  «3> 
271. 

CROSSINGS. 

See  Railroads,  «=»ee,  803-350. 

CUMULATIVE  EVIDENCE. 

See  Criminal  Law,  «=s><>41. 


CURTESY. 

See  Dower;   Wills,  «s»783. 

CUSTODY. 

See  Divorce,  «=>300-312. 

CUSTOMS  AND  USAGES. 

See  Brokers,  ^=385;  Common  Law;  Evidence, 
^*-.>67. 

<&=»fl  (Tex.Civ.App.)  If  it  be  pleaded  and 
proved  that  there  is  a  custom  as  to  the  com- 
mission for  effecting  a  lease  of  which  a  party 
defendant  had  knowledge,  or  that  there  was 
a  custom  so  notorious  as  to  charge  him  with 
knowledge  thereof,  the  law  implies  a  promise  to 
pay  the  compensation  fixed  by  such  custom. — 
Brady  v.  Kichey  &  Casey,  187  S.  W.  508. 
®=»I7  (Tex.Civ.App.)  Testimony  of  custom  of 
carrier  to  unload  live  stock  at  certain  point  held 
incompetent  to  abrogate  the  express  terms  of  a 
shipping  contract  requiring  the  shipper  to  un- 
load the  stock  on  its  arrival. — Chicago,  R.  I.  & 
G.  Ry.  Co.  v.  Pavillard,  187  S.  W.  908. 
€=>i8  (Mo.App.)  Proof  is  inadmissible  as  to  a 
custom  not  pleaded. — Mendenhall  v.  Sherman, 
187  S.  W.  271. 

<3=>I8  (Tex.Oiv.App.)  In  broker's  action  for 
commission  for  effecting  a  lease,  not  alleging 
that  defendant  knew  of  any  custom  as  to  the 
commission  for  such  services,  or  that  he  was 
legally  chargeable  vrith  notice  thereof,  evidence 
as  to  the  customary  commission  for  such  serv- 
ices was  inadmissible. — ^Brady  v.  Richey  & 
Casey,  187  S.  W.  50a 

DAMAGES. 

See  Appeal  and  Error,  ®=>1140,  1171;  Car- 
riers, <S=>319;  Death,  <g=509;  Eminent  Do- 
main. <S=>102-203 ;  Evidence,  <S=>498;  Fraud, 
iS=»47,  57,  59,  62;  Landlord  and  Tenant,  <S=> 
129 ;  Malicious  Prosecution,  iS=>69;  Negli- 
gence, i&sslOl,  141 ;  New  Trial,  <S=>75;  Sales, 
<S=5369,  418;  Sheriffs  and  Constables,  ®±> 
189;  Telegraphs  and  Telephones;  Waters 
and  Water  Courses,  «=5>178. 

m.   OROUNBS  AND  SUBJECTS  OF 
COMPENSATORT  DAMAGES. 

(A)  Direct    or    Remote,    Contlngrent,    or 
Proapective    Conaeqnencea  or  l^oaaea. 

<S=»23  (Mo.)  Damages  for  breaches  of  contract 
are  only  those  which  are  incidental  to,  and  di- 
rectly caused  by,  the  breach  and  may  reasonably 
be  supposed  to  have  entered  into  the  contempla- 
tion of  the  parties. — Weber  Implement  Co.  v. 
Acme  Harvesting  Mach.  Co.,  187  S.  W.  874. 
<S=»30  (Mo.App.)  In  a  servant's  action  for  in- 
jnry  to  foot,  the  loss  of  time  while  it  was  heal- 
ing, bis  pain  and  suffering,  past  and  future, 
and  the  humiliation  of  being  crippled,  were 
elements  for  which  he  was  entitled  to  recov- 
er reasonable  compensation. — Winkleblack  v. 
Great  Western  Mfg.  Co.,  187  S.  W.  95. 
<3=>>37  (Tex.Civ.App.)  Where  plaintiff  claimed 
defendant's  breach  of  contract  delayed  her  in 
opening  her  millinery  business,  she  cannot  re- 
cover for  loss  to  her  business  and  also  for  loss  of 
time  which  she  would  have  devoted  to  the  busi- 
ness.—Texas  Power  &  Light  Co.  ■▼.  Roberts,  187 
S.  W.  225. 

€=940(2)  (Mo.)  Damages  for  breach  of  con- 
tract do  not  include  specidative  profits  or  acci- 
dental or  consequential  losses  or  the  loss  of  a 
fancied  good  bargain. — Weber  Implement  Co. 
v.  Acme  Harvesting  Mach.  Co.,  187  S.  W.  874. 
<e=s>40(2)  (Tex.Oiv.App.)  Plaintiff  held  not  en- 
titled to  recover  lost  profits  for  defendant's 
breach  of  contract  which  delayed  the  opening  of 
her  millinery  business,  but  to  recover  for'  de- 
predation in  value  of  stock  which  she  was  uu-' 
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able  to  dispose  of  for  tliat  reason.— Texas  Power 
&  Light  Co.  V.  Roberts,  187  S.  W.  225. 

(B)  Amrairatlon,  Mltiaratlon,   and  Redac- 

tion of  Loaa. 

®=»62(2)  (Tex.Civ,App.)  One  injured  by  an- 
other's fault  is  required  to  use  only  ordinary 
care  to  prevent  aggravation  of  injuries. — South- 
ern Traction  Co.  v.  Wilson,  187  S.  W.  536. 
<©=»62(4)  (Mo.App.)  Where  plaintiffs  contracted 
to  plaster  a  building  in  a  good  workmanlike 
manner  and  replace  any  defective  work  in  two 
years,  it  was  the  defendant's  duty  to  repair  de- 
fects promptly  and  so  lessen  his  damages,  and 
he  can  recover  only  the  amount  he  would  have 
been  compelled  to  spend,  had  he  been  diligent. — 
Craig  V.  McNichols  Furniture  Co.,  187  S.  W. 
783. 

(C)  Intereat,  Coata,  and  EUcpenaea  of  I4tl- 

acation. 

9=969  (Mo.App.)  Interest  is  not  allowable  on  a 
claim  ex  delicto  prior  to  rendition  of  judgment. 
—Slack  V.  St  Louis,  I.  M.  &  S.  Ey.  Co.,  187 
S.  W.  275. 

VI.  MEASURE  OF  DABCAGES. 
(A)   Injarlea  to  the  Feraoa. 

9=>95  (Mo.)  In  a  personal  injury  action,  plain- 
tiff, on  proving  his  case,  is  entitled  to  full  com- 
pensation, regardless  of  what  defendant  should 
pay.— Craton  v.  Huntzinger,  187  S.  W.  48. 
9=>95  (Mo.)  In  determining  damages  for  per- 
sonal injuries,  the  jury  must  consider  the  loss 
of  earning  capacity  and  the  physical  and  men- 
tal capacity  to  enjoy  the  fruits  of  his  labor,  from 
which  grows  mental  suffering,  resulting  from 
physical  diB.ibility  and  disfigurement. — McWhirt 
V.  Chicago  &  A.  R.  Co.,  187  S.  W.  830. 

(B)  Inlartea    to   Property. 

®=»  1 1 1  (Mo.App.)  In  a  landowner's  action  for 
causing  his  wall  to  fall,  the  measure  of  dam- 
ages being  the  cost  of  constructing  a  new 
wall,  it  cannot  be  complained  that  the  new 
wall  was  better  than  the  old;  the  only  differ- 
ence being, in  use  of  cement  mortar  instead  of 
lime.— Knoihe  v.  Pratt,  187  S.  W.  67& 
€s»ll2  (Ark.)  Only  the  actual  and  not  the  en- 
hanced value  of  timber  wrongfully  cut  can  b« 
recovered,  where  cut  under  belief  of  right  to 
remove  it  under  a  reservation  in  a  deed. — ^Hamp- 
ton Stave  Co.  v.  Elliott,  187  S.  W.  647. 

<C)  Breaeh  of  Contract. 

®=»I24(3)  (Tex.Civ.App.)  Under  written  con- 
tract for  drilling  of  five  oil  wells,  the  contract- 
or, after  drilling  one  well  and  receiving  pay- 
ment therefor,  and  after  defendant's  abandon- 
ment of  the  contract,  held  not  limited  to  re- 
covery of  the  profits  it  might  have  made  on 
each  of  the  other  four  wells  if  driven  to  a  depth 
of  500  feet.— Pierce-Fordyce  Oil  Ass'n  v.  Warn- 
er DrilUng  Co.,  187  S.  W.  516. 

VII.   IITADEQVATE   AND   EXCESSIVE 
DAMAGES. 

«S9|32(1)  (Mo.App.)  Verdict  of  |2,500  award- 
ed a  mine  employe,  who  bad  two  ribs  hroken, 
and  received  other  severe  injuries  which  were 
permanent  and  impaired  his  ability  to  follow  his 
usual  occupation,  held  not  so  excessive  as  to 
show  passion  or  priejudice. — Sbimttiia  v.  O.  &  S. 
Mining  Co.,  1S7  S.  W.  76. 
$s>l32(l)  '(Mo.App.)  In  action  for  personal  in- 
juries resulting  in  stoious  injury  disqualifying 
from  hard  work,  verdict  for  $7,500  held  not 
excessive.— Bums  v.  Polar  Wave  lee  &  Fuel 
Co.,  187  S.  W.  145. 

<S=»I32(3)  (Mo.App.)  Where  plaintiff,  a  strong, 
vigorous  woman  ef  66  years  of  age,  has  been 
rendered  nervous,. has  fainting  spells,  pains  in 
her  neck  and  back,  and  the  evidence  is  that  her' 
condition  is  permanent,  a  verdict  for-  $2,5(K) 
held  not  excessive. — Modrell  v.  Dunham.  187 
S.  W.  581,  664.  ' 


<3aBl32(7)  (Mo. App.)  Verdict  of  $6,000  for  in- 
jury to  teamster's  foot,  resulting  in  a  permanent 
flat  foot  and  limp  and  some  consequent  pain  and 
inconvenience,  uiough  not  materially  redacing 
bis  earning  capacity,  was  excessive,  and  would 
not  be  sustained,  unless  he  entered  a  remittitar 
of  $2,000.— Winkleblack  t.  Great  Western  Mfg. 
Co.,  187  S.  W.  95. 

«=9l32(7J  (Tex.Civ.App.)  Verdict  for  $1,125  for 
personal  injury  to  knee,  hip,  and  back  resulting 
in  a  tearing  of  the  ligaments,  and  weakness 
and  pain  after  working  or  walking,  held  not  ex- 
cessive.— Wichita  Falls  Traction  Co.  v.  Berry, 
187  S.  W.  416. 

«=»I32(10)  (Mo.)  Verdict  of  $10,000  to  a  pe- 
destrian whose  injuries  necessitated  amputa- 
tion of  one  leg  below  the  knee,  and  whose  other 
foot  was  crushed  and  broken,  but  not  permanent- 
ly disabled,  and  who  received  injuries  about  the 
head,  was  not  excessive. — McWhirt  v.  Chicago  & 
A.  R.  Co.,  187  S.  W.  830. 

«=»I32(12)  (Mo.)  $12,000  damages  for  loss  of 
the  left  arm  above  the  elbow  by  a  railroad  air 
inspector  earning  $2.40  per  day,  held  excessive 
by  $4,000.- Young  v.  Lusk,  187  S.  W.  849. 

«=9l32(15)  (Mo.)  Verdict  for  $250  for  numer- 
ous injuries  to  body,  head,  and  face,  causing 
permanent  disfigurement  and  temporary  con- 
finement, held  grossly  inadequate. — Craton  ▼. 
Huntzinger,  187  S.  W.  48. 
<8=»I34(1)  (Tex.Civ.App.)  Where  plaintiff  was 
40  years  of  age,  earning  $125  a  month,  as  gen- 
eral manager  of  a  telephone  company,  and  bad 
been  recently  reduced  from  $175  a  month,  be- 
cause company  was  not  making  money,  verdict 
of  $8,500  held  not  excessive.— Kansas  City,  M. 
&  O.  Ry.  Co.  of  Texas  v.  Durrett,  187  S.  W. 
427. 

€=»  134(3)  (Ark.)  In  recovery  against  railroad 
by  employ*  for  injury  to  leg,  necessitating 
seven  operations,  causing  p;reat  pain  and  long 
confinement  and  loss  of  earning  capacity,  ver- 
dict for  $9,000  was  not  excessive.— St.  Louis, 
L  M.  &  S.  K.  Co.  V.  Ingram,  187  a  W.  452. 

Vni.  PI.EADINO.  EVIDENCE.  AND 
ASSESSMENT. 

(A)  Pleadlnac. 
€=>I47  (Tex.Civ.App.)  Where  petition  sought 
to  recover  special  damages  for  defendant's  fail- 
ure to  comply  with  agreement  made  when  it  leas- 
ed portion  of  promises  to  plaintiff,  it  must  aver 
facts  showing  that  defendant  should  have  known 
such  damages  would  result  from  breach. — ^Texas 
Power  &  Light  Co.  v.  Roberts,  187  S.  W.  225. 
<S=>I59(3)  (Mo.App.)  Allegation  of  injury  im- 
pairing plaintiff's  earning  capacity  and  causing 
a  loss  of  his  time,  and  that  such  injury  and 
conditions  were  permanent,  was  a  sufiScient  al- 
legation of  future  loss  of  earnings  or  loss  of 
time.— Staimmin  t.  C.  &  S.  Mining  Co.,  187  S. 
W.  76w 

(B)  Evidence. 

<S=»I82  (Mo.App.)  In  a  landowner's  action  for 
damages  for  causing  his  wall  to  fall,  evidence 
that  he  was  going  to  change  the  building  to  a 
business  house,  and  that  it  bad  not  paid  as  an 
apartment  house,  was  properly  excluded  as  im- 
material.—Kiioche  V.  Pratt,  187  S.  W.  578. 

®=3 185(1)  (Mo.)  Evidence  in  smt  for  personal 
injuries  in  accident  caused  by  plaintiffs  horses 
becoming  frightened  by  defendant's  automobile. 
held  to  sustain  plaintiff's  allegations  as  to  ex- 
rent  of  injuries. — Craton  v.  iluntzinger,  1S7 
S.  W.  48. 

«s>l85(2)   (Tez.CiT.App.)  In  action  for  injur- 
ies, that  plaintiff  became  in  a  toxemic  condi- 
tion from  eating  and  drinking,   cauaing  fever  It 
after  the  accident,  did  not  tehd  to  prove  plain-  OCM  f* 
tiff  was  not  under  total  disability  canaed   by  '^-v^^- 
accident.— Kansas  City,   M.   &   O.  Ry,   Co.  ot 
Texas  v.  Dvrrett,  187  S.  W.  427. 
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€=>208(2)  (Mo.App.)  In  an  action  for  personal 
injuries,  caused  by  a  fall  across  the  edge  of  a 
two-inch  plank  in  defendant  railroad's  loading 
chute,  evidence  held  euflicient  to  take  to  jury 
question  whether  plaintiff's  injuries  were  caused 
by  the  fall  or  by  alleged  overlifting.— Summers 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  187  S.  W.  125. 
€=9208(3)  (Ark.)  Submitting  the  question  of 
plaintiff's  permanent  injury  and  deformity  to 
the  jury  is  not  error,  where  there  was  evi- 
dence that  a  hip  fracture  had  shortened  her  leg. 
and  that  a  physician  considered  the  injury  per- 
manent.—St.  Louis  Southwestern  By.  Co.  v. 
Carmack,  18T  S.  W.  635. 

€=9208(3)  (Mo.App.)  Where  there  was  evidence 
that  at  trial  plaintiff  suffered  in  his  abdomen, 
submission  whether  plaintiff's  injuries  were 
permanent  was  proper,  though  surgeon  refused 
to  state  they  were  permanent. — Bums  v.  Polar 
Wave  Ice  &  Fuel  Co.,  187  S.  W.  145. 
€=>2I6(S)  (Mo.App.)  Where  the  evidence  as  to 
loss  of  time  after  filing  the  petition  was 
stricken  out,  an  instruction  on  damages,  not 
restricted   to  damage   before  the  filing  of  the 

rtition,  held  not  erroneous.— Shimmin  v.  O.  Ik 
Mining  Co.,  187  S.  W.  76. 

(D)   Compntatlon  and  Amonnt,  Doable  and 
Treble  Damage*,  aad  ReaiiiiHlon. 

€=>228  ('rex.CSv.Ai)p.)  Error  in  awarding  an 
agent  an  excessive  judgment  for  commissions  is 
cured  by  requiring  him  to  file  a  remittitur  of  the 
ezce88.---CbanneU  Chemical  Co.  v.  Hall,  187  S. 
W.  704. 

DEATH. 

See  Contracts,  «=3l27 ;  Witnesses,  €=>144-181. 

I.   EVIDENCE   OF  DEATH  AND  OF 
SURVIVORSHIP. 

<8=»2(1)  (Tex.Civ.App.)  The  law  or  rule  of  evi- 
dence embodied  in  Rev.  St.  1911.  art.  5707,  as  to 
the  pi«sumption  of  death  after  absence  of 
seven  years,  does  not  limit  the  presumption  to 
an  absence  for  seven  years,  but  on  proper  evi- 
dence death  before  the  expiration  or  such  time 
may  be  inferred. — Sovereign  Camp  of  Woodmen 
of  the  World  v.  Robinson,  187  S.  W.  215. 

Evidence  of  character,  habits,  domestic  re- 
lations, etc.,  making  the  abandonment  of  home 
and  family  improbable  and  showing  the  want 
of  motive,  may  be  sufficient  to  raise  the  pre- 
sumption of  death,  or  from  which  the  death  of 
one  absent  and  unheard  of  may  be  inferred 
without  regard  to  the  duration  of  such  absence. 
—Id. 

^=»2(2)  (Tex.Oiv.App.)  Where  one  has  been  ab- 
sent or  unheard  of  for  seven  years,  the  pre- 
sumption arises  that  he  is  dead,  but  not  that 
be  died  at  any  particular  time,  and,  if  impor- 
tant to  establish  death  at  any  particular  time, 
it  must  be  done  by  evidence.— Sovereign  Canip 
of  Woodmen  of  the  World  v.  Robinson,  187  S. 
W.  215. 

^=>4  (Tex.Oiv.App.)  In  a  widow's  action  upon 
a  benefit  certificate,  evidence  held  to  sustain 
finding  tliat  insured  was  dead,  and  that  he  died 
at  or  about  the  time  of  his  disappearance  from 
home. — Sovereign  Camp  of  Woodmen  of  the 
"World  v.  Robinson,  187  S.  W.  215. 

H.   ACTIONS  FOR  CAUSING  DEATH. 
(D)  Pleadlnar    and    Bvldenee. 

^=949(1)  (Mo.)  An  administrator's  petition,  in 
death  action  under  Rev.  St.  1909,  §§  5425,  5427, 
zntist  allege  the  beneficiaries'  names  other  than 
-the  estate  and  facts  showing  the  damage  sus- 
tained.—Johnson  V.  Dixie  Mining  &  Develop- 
ment Co.,  187  S.  W.  1. 

^=»58(1)  (Mo.)  In  an  action  for  injuries  for 
death  by  defendant's  negligence,  the  decedent  is 
presumed   to   have   exercised   ordinary   care   for 


her  own  protection;  bat  tUs  presumption  does 
not  continue  after  all  the  facts  of  the  Injury 
are  shown.— Carlson  v.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  187  S.  W.  848. 

(B)  Damaaces,   Forfeltare,    or   Fin*. 

«=»99(4)  (Mo-App.)  That  the  deceased  was  27 
years  of  age,  in  good  health,  a  farmer,  and 
left  a  wife,  plaintiff,  and  three  children,  war- 
ranted a  recovery  of  $5,000.— Starks  y.  Losk, 
187  S.  W.  586. 

DEBTOR  AND  CREDITOR. 

See  Chattel  Mortgages,  «=>186,  202;  Composi- 
tions with  Creditors;  Descent  and  Distribu- 
tion, <S=»119,  146. 

DECEDENTS. 

See  Descent  and  Distribution;  Executors  and 
Administrators. 

„    „    ^  DECEIT. 

See  Fraud. 

DECLARATIONS. 

See  Criminal  Law,  €=>418,  417,  422;  EMdence, 
<S=»273,  285. 

DEEDS. 

See  Adverse  Possession,  «=»71,  79;  Cancella- 
tion of  Instruments;  Covenants;  Estoppel, 
«=323;  Evidence,  <S=s>317;  Fraudulent  Con- 
veyances; Logs  and  Logging,  €=»2;  Mort- 
gages; Partition,  €=»'-{;  Reformation  of  In- 
struments;   Taxation,  ®=97.89. 

I.   REQUISITES   AND   VAUDITT. 

(A.)  Nature    and    Baaentlala   ol    Conve^an- 
eea  In  Ueneral. 

€=9 1 9  (Tex.Civ.App.)  Where  a  party  who  tin- 
dertook,  in  consideration  of  a  conveyance  of  a 
half  interest  in  land  sold  under  judicial  sale, 
to  act  as  agent  and  attorney  for  an  owner  in  re- 
covering it  failed  to  perform  the  agreed  services, 
the  owner  or  those  in  privity  with  her  could 
rescind  the  conveyance  of  the  half  interest.— 
Brady  v.  Cope,  187  S.  W.  678. 

in.   CONSTRUCTION  AND  OFERA< 

TION. 

(A)  General  Rnlea  of  Conatmetlon, 

<S=990  (Tex.Civ.App.)  A  construction  least  fa- 
vorable to  the  grantor  will  be  adopted  when 
the  intention  is  doubtful. — Crawford  v.  Spruill, 
187  S.  W.  361. 

€=»90  (Tex.Oiv.App.)  Where  meaning  or  pur- 
port of  the  terms  used  in  a  deed  is  doubtful,  the 
construction  most  favorable  to  grantee  should 
be  applied.— Arden  v.  Boone;  187  S.  W.  995. 

(C) .  Bstatea  and  Intereata  Created. 

€=»I20  (Tex.Civ.App.)  A  deed  will  be  constru- 
ed to  give  the  largest  estate  under  the  terms 
of  the  grant.— Arden  v.  Boone,  187  S.  .W.  995. 

(D)  Exoeptlona  and  Reaervatlona. 

<S=>I39  (Tex.Civ.App.)  The  exception  of  land 
required  to  make  the  full  acreage  conveyed  un- 
der general  warranty  deed  will  be  rejected  as 
repugnant  to  the  grant. — Arden  v.  Boone,  187 

O.     VV .     I7«70. 

rv.  PI.EADINO  AND  EVTDENOE. 

€=»t96(2)  (Mo.)  In  suit  to  cancel  deed  as  pro- 
cured by  deceit  and  conspiracy,  burden  of  ad- 
ducing clear,  convincing,  and  complete  evidence 
of  such  deceit  and  conspiracy  rests  on  plaintiff. 
— Bross  V.  Rogers,  187  S.  W.  38. 
®=>2 1 1  (3)  (Mo.)  In  suit  to  cancel  deed  on 
ground  it  was  procured  by  deceit  and  conspir- 
acy to  defraud,  evidence  of  deceit  and  conspir- 
acy on  part  of  a  defendant  held  insufficient  to 
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satisfy  legal  Tequireibeiit  ot  clear,  conTincing, 
and  complete  proof. — BroBs  ▼.  Rogers,  187  S. 
W.  38. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  ^=»106-126. 

DELEGATION  OF  POWER. 

See  Licenses,  €=>6. 

DELIVERY. 

See  Bills  and  Notes,  €=363;  Carriers,  4=>39, 
44,  88,  212:  Corporatioos,  «=9l23;  Insur- 
ance, <g=>720;    Sales,  <S=5>201. 

DEMAND. 

See  Limitation  of  Actions,  <S=366. 

DEMONSTRATIVE  EVIDENCE. 

See  Criminal  Law,  ®=»404 ;  Evidence,  €=>192. 

DEMURRER. 

See  Appeal  and  Error,  $=s>927,  997;  Pleading, 
<S=>1««-214 ;   Trial,  «=s»150,  166,  41& 

DEPARTURE. 

See  Pleading,  «=>180. 

DEPOSITIONS. 

<©=>57  (Mo.)  Under  Rev.  St.  1909,  $§  6390, 
6404,  order  by  court  for  subpoena  requiring  at- 
tendance of  witness  before  special  commissioner 
appointed  to  take  depositions  is  not  necessary 
and  bag  no  greater  force  tban  if  Issued  by  the 
commissioner  himself. — State  ex  rel.  McOul- 
loch  V.  Taylor,  187  S.  W.  1181. 
<S=58  (Mo.)  Rev.  St.  1809,  gS  1944-1949,  does 
not  authorize  requirement  that  witness  produce 
books  and  papers  on  giving  deposition.— State  ex 
rel.  McCulloch  v.  Taylor,  187  S.  W.  1181. 
^=s>90  (Mo.App.)  Exclusion  of  defendant's  dep- 
osition held  proper,  where  insured  was  in 
court  and  called  to  the  stand  and  allowed  to  tes- 
tify.—Bush  V.  Block,  187  S.  W.  153. 
€=>IOI  (Ark.)  Defendants  may  introduce  the 
deposition  of  plaintiff's  secretary  taken  by  it  in 
the  case,  its  attorneys  consenting  thereto. — El- 
kins  V.  Henry  Vogt  Mach.  Co.,  187  S.  W.  663. 

DEPOSITS. 

See  Banks  and  Banking,  €s>119. 

DEPUTIES. 

See  Sheriffs  and  Constables,  @=>1S, 

DERAILMENT. 

See  Carriers,  ^=>316. 

DESCENT  AND  DISTRIBUTION. 

See  Dower;  Executors  and  Administrators; 
Wills. 

L   NATURE  AND   COURSE  IN   GEN- 
ERAL. 

<S=»II  (Tex.Civ.App.)  Where  title  to  land  has 
been  establislied  by  limitation,  upon  death  of 
the  occupants  it  descends  to  their  heirs  and  be- 
comes their  separate  property. — Houston  Oil  Co. 
of  Texas  v.  Stepney,  187  S.  W.  1078. 


II.  FBRSONS  VWTTTLEO  AWD  THEIR 

RESPECTIVE  SHARES. 

(A)  Helra    and  Next   ot    Kin. 

«=s>47a)  (Mo.)  By  Rev.  St.  1909.  S  544.  a  tes- 
tator dies  intestate  as  to  children  and  tbeir 
descendants  not  named  or  provided  for  in  the 
will.— Williamson  v.  Kobcrts,  187  S.  W.  19. 

Under  Rev.  St.  1909,  §  544,  providing  that 
as  to  children  unnamed  or  unprovided  for  testa- 
tor shall  be  deemed  to  die  intestate,  where  tes- 
tator left  land,  which  he  devised  to  a  daughter, 
only  child  he  named  in  will,  and  personalty 
insufficient  to  pay  debts,  will  providing  that  his 
estate,  other  than  devise  to  daughter,  be  dis- 
posed of  as  law  directs,  there  was  not  provisiou 
for  other  children  sufficient  to  validate  devise 
to  daughter.— Id. 

III.  RIGHTS  AND  UABIUTIES  OF 
HEIRS   AND   DISTRIBUTEES. 

lA)  NAtare    and    ESatablUhment    of   RiKhU 
in  General. 

®=»9I(5)  (Tex.CivApp.)  In  action  on  policy, 
failure  of  petition  to  allege  any  adminlstradoa 
of  plaintiff's  deceased  father,  the  original  bene- 
ficiary under  whom  she  claimed,  heU  error  of 
law  apparent  upon  the  face  of  the  record  aod 
fundamental. — Modem  Woodmen  of  America  v. 
lanowsky,  187  S.  W.  728. 

The  want  of  allegations  in  petition  to  recover 
on  policy  that  no  administration  of  plaintiff's 
father,  the  original  beneficiary,  was  pending, 
and  that  none  was  necessary,  could  properly  it 
raised  upon  a  general  demurrer. — Id. 

Petition  not  showing  plaintiff's  legal  rigbt  to 
sue  for  interest  of  her  deceased  fatber,  one  of 
two  original  separate  beneficiaries,  did  not  give 
trial  court  jurisdiction  to  adjudicate  interest  of 
deceased  beneficiary,  and  judgment  dispoeing  of 
such  interest  was  fundamental  error.— Id. 

(B)   Advaneementa. 

®=>I09  (Mo.App.)  In  partitioning  a  farm  of  de- 
ceased, who  had  advanced  money  to  two  of  his 
five  heirs,  the  value  of  the  farm  and  the  advance- 
ments should  be  brought  into  hotchpot,  the  sum 
divided  into  five  equal  parts,  and  from  two  d 
sudi  parts  the  amounts  advanced  sbonld  be  de- 
ducted.— Pitts  v.  Metzger,  187  S.  W.  610. 
9=>II5  (Mo.App.)  Decedent's  payments  to  bis 
daughter  were  presumably  advancements,  charte- 
able  to  her  upon  settling  the  estate,  and  sbe  hss 
the  burden  of  proving  that  they  were  gifts.— 
Pitts  V.  Metzger,  187  S.  W.  610. 
i®=3 1 1 7  (Mo.App.)  Evidence  held  to  Bustain  a 
finding  that  deceased  advanced  his  daughter  $1.- 
500,  to  be  deducted  from  her  share  of  his  estate. 
—Pitts  V.  Metzger,  187  S.  W.  610. 

(O)  Debt*  of  Intestate  and  Inennabranrr* 
on  PropertT* 

<S=»II9(1)  (Tex.Civ.App.)  The  Barrivuig  wife 
of  the  deceased  maker  of  a  not«  is  not  persos- 
ally  liable  thereon,  but  the  creditor  should  pro- 
ceed against  the  property  of  the  decedent  in  her 
hands.— Hamlet  v.  Leicht,  187  S.  W.  1004. 
®=»I46  (Tex.CivjVpp.)  A  petition  se«ldng  re- 
covery on  a  note  of  decedent  as  against  his  soi^ 
viving  wife  is  insufficient  if  it  faUs  to  show 
what  specific  property  of  the  estate  iras  rec«r- 
ed  by  her,  or  that  the  estate  was  Bolvent.  o: 
fails  to  seek  foreclosure  of  a  lien  on  specife 
property  of  the  estate. — Hamlet  v.  Leicfat,  1ST 
S.  W.  1004. 

DESCRIPTION. 

See  Boundaries,  €=^8-25;    Chattei    Mortgago. 
^=>48;    Larceny,  ®=>30. 


DESERTION. 

See  Divorce,  «=937. 
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DIUTORY  PLEAS. 

8m  Pleading,  «b»104. 

DILIGENCE. 

See  New  Trial,  «=»102. 

DIRECTING  VERDICT. 

See  Appeal  and  Error,  «=>866,  1061. 

DISCHARGE. 

See  Bills  and  Notes,  €=3256;  Compositions  with 
Creditors;  Compromise)  and  Settlement; 
Mortgages,  ^=>309;  Release. 

DISCOVERED  PERIL 

See  Railroads,  <e=»338,  890. 

DISCRETION. 

See  Constitutional  Law,  €=>67. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  ^=9959-978;  Costs,  €=> 
13 ;  Criminal  Lew,  ^=»274 ;  Mandamus,  €=> 
28;  Pleading,  <s=>230:  Trial,  (S=»41,  63; 
Witnesses,  «=»240. 

DISCRIMINATION. 

See  Carriers,  4=>13;  Constitutional  Law,  ^s> 
225;   Taxation,  <e=»40. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «=9778,  797,  962,  1061, 
1101 ;  Criminal  Law,  «=9ll31 ;  Eminent  Do- 
main, ^s»246;  Bailroada,  «s»161. 

I.  VOLTmXABT. 

<S=5>40  (Ark.)  Kirby's  Dig.  t  6168,  providing 
for  tlie  plaintiff's  dismissal  of  an  action  in  the 
clerk's  office  during  vacation,  does  not  authorize 
the  entry  of  a  consent  decree  of  dismissal  con- 
taining admissions  by  the  state  of  Arkansas, 
I>laintiff,  that  dcfendnnts  were  the  owners  of 
certain  submerged  lands  involved  in  tbe  action. 
— Parker  v.  Frierson,  187  S.  W.  162. 

H    nrVOliTTNTAHT. 

4S=>8I(7)  (Mo.App.)  Where  defendants'  motion 
to  strike  out  an  amended  petition  and  to  dis- 
miss a  suit  as  to  them  was  sustained,  the  re- 
instatement of  the  case  as  to  them  put  it  back 
-where  it  wag  before  tlie  dismissal. — Southwest 
Mat.  Bank  of  Kansas  City  -v.  McDermand,  187 
S,  W.  121. 

DISSOLUTION. 

See  Banks  and  Banking,  ^=>71;    Corporations, 
<S=»U16;   Partnership,  €=3284,  296. 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See   Criminal  Law,   ®=3706;    Injunction,  4=» 
105;   Malicious  Prosecution,  4=922. 

DISTRICTS. 

See  Highways,  4=990;   Levees,  4=96. 


DIVORCE. 

See  Bills  and  Notes,  4=>106;  Marriage,  4=960; 
Trial,  4=»251,  350. 

H.   GROITVBS. 

4=937(5)  (Tex.Civ.App.)  While  the  statute  does 
not  use  the  term  "permanent"  in  prescribing 
abandonment  as  a  ground  for  divorce,  its  per- 
manency is  necessarily  implied,  and  an  aban- 
donment which  is  only  temporary  is  not  cause 
for  divorce.— McConker  v.  ■  McConkey,  187  S. 
W.  1100. 

TV.  JVBISDIOTIOir.    PROCEEDINGS. 

AND  RELIEF. 

(D)  Bvtdence. 

4=9ill  (Tez.CSv.App.)  In  husband's  action  for 
a  divorce  on  ^ound  of  wife's  abandonment,  ev- 
idence as  to  his  other  reasons  for  filing  the  ouit, 
such  as  her  humiliation  of  or  cruelty  to  him, 
was  immaterial.— McConkey  t.  McConkey,  187 
S.  W.  1100. 

4=9 1 24  (Mo.App.)  Evidence  held  to  sustain  a 
divorce  decree  granted  a  wife  (or  the  husband's 
habitual  drunkenness  and  the  indignities  to 
which  he  subjected  her. — Glover  v.  Glover,  187 
S.  W.  278. 

IE)   Dlaailssal,  Trial  or  Heajrlms,  and  New 
Trial. 

4=9 149  (Tex.Civ.App.)  Error  cannot  be  predi- 
cated on  the  alleged  conflict  in  the  verdict  which 
found  the  mother  entitled  to  a  divorce  and  cus- 
tody of  two  girls,  bat  not  a  fit  and  proper  per- 
son to  have  custody  of  a  boy ;  no  actual  conflict 
necessarily  following  from  such  findings. — ^Hun- 
ter V.  Hunter,  187  S.  W.  1049. 

(F)   Jndarment  or  Decree. 

«S9I63@)  (Tez.Civ.App.}  Decree  in  action  for 
divorce  on  pound  of  wife's  abandonment,  with- 
in jurisdiction  of  district  court  under  express 
provisions  of  Rev.  St.  1911,  arte.  4630,  4631, 
the  cause  being  called  out  of  its  regular  order 
and  tried  at  an  unusual  place,  without  notice 
to  defendant  or  her  counsel,  etc.,  while  uot  a 
nullity,  held  so  irregular  as  to  authorize  its 
vacation.— McConkey  v.  McConkey,  187  S.  W. 
UOO. 

Wife  against  whom  husband  had  fraudulent- 
ly obtained  a  decree  of  divorce  held  entitled 
to  its  vacation  and  to  the  restoration  of  her 
status  as  a  lawful  wife  and  to  his  support, 
etc.,  notwithstanding  he  had  afterwards  mar- 
ried another  innocent  woman;  as  he  was  in 
no  position  to  profit  thereby. — Id. 
4=9 1 67  ('rex.Civ.App.)  On  allegations  and  evi- 
dence in  wife's  suit  to  set  aside  decree  of  di- 
vorce obtained  by  husband  on  ground  of  her 
abandonment,  held,  that  the  court  could  not  take 
case  from  jury.—McConkey  v.  McConkey,  187 
S.  W.  1100. 

That  defendant  in  a  suit  to  set  aside  decree 
of  divorce  was  not  made  to  appear  cognizant  of 
agreements  of  his  counsel  in  v.iolation  of  which 
such  decree  was  entered  held  not  a  defense.— Id. 

The  violation  of  an  oril  agreement  of  counsel 
in  a  divorce  action  that  the  jury  fee  miglit  be 
paid  at  any  time  before  trial,  though  uot  en- 
forceable, might  be  considered  as  a  circumstance 
of  fraud  in  an  action  to  vacate  decree.— Id. 

Specific  allegations  in  petition  in  suit  to  set 
aside  divorce  fraudulently  obtained  by  husband 
on  ground  of  her  abandonment  as  to  her  visit 
to  her  father,  the  husband's  refusal  to  furnish 
a  home,  etc.,  held  not  prejudicial  to  defendant, 
though  general  allegations  would  have  been  suf- 
ficient.— Id. 

In  wife's  suit  to  set  aside  divorce  fraudulently 
obtained  by  husband  on  ground  of  her  abandon- 
ment, evidence  of  quarrel  between  them  eleven 
years  before  and  that  she  then  left  him,  in  view 
of  subsequent  reconciliation,  was  inadmissible 
on  issue  of  three  years'  abandonment. — Id. 


ioogle 


For  caaM  la  Deo.  Dig.  «  Am.  Dig.  Key  NO.  Series  ft  Indexes  gee  same  topic  and  KET-NUMBSR 


IMirove* 


187  SOUTHWBSTDRN  REPOBTBB 


1244 


(O)   Avpeml. 

«=>t87  (McApp.)  The  fact  that  a.  wife,  after 
securing  a  divorce  decree,  remarries  pending  ap- 
peal, does  not  aSect  the  Court  of  Appeal's  de- 
termination of  the  appeal.— Glover  v.  Glover, 
187  S.  W.  278. 

V.  ALIMOinr.  AI.X.OWANCES,  Ain> 
DISPOSITION   OF  PROPEBTT. 

0=>24O(5)  (Mo.App.)  Fifteen  hundred  dollars 
permanent  alimony  awarded  to  a  wife  is  not  ex- 
cessive, where  she  brought  $500  into  the  mar- 
riage compact,  and  defendant  was  worth  $6,000 
or  |7,000.— Glover  v.  Glover,  187  S.  E.  278. 

VI.    CUSTODY   AND    SITPFOBT  OF 
CHII.DREN. 

^3>300  (Ark.)  If  the  established  facts  justify 
the  conclusions  that  the  mother  of  the  child  is 
ccpable  of  ^ving  proper  care  to  the  child,  and 
that  she  will  comply  with  the  orders  of  the 
court,  it  would  not  be  beyond  Uie  power  of  the 
court  to  permit  her  to  take  the  child  to  her 
home  in  another  state.— Weatherton  v.  Taylor, 
187  S.  W.  460. 

^3>302  (Tex.Clv.App.)  It  was  not  fandamental 
error  for  the  judgment  to  award  divorce  to  the 
wife  with  custody  of  two  girls  and  deny  custody 
of  a  boy  to  her,  on  the  ground  that  it  was  not  in 
accordance  with  the  verdict,  which,  while  not 
in  conflict  in  itseU,  required  such  disposition. — 
Hunter  v.  Hunter,  187  S.  W.  1049. 
^=>303(3)  (Ark.)  An  order  granting  custody  of 
a  child  to  one  parMit  is  an  adjumcation  that 
such  parent,  and  not  the  other,  is  a  proper  per- 
son to  have  custody,  and  proof  to  the  contrary, 
is  prerequisite  to  an  order  awarding  custody  to 
the  other.— Weatherton  v.  Taylor,  187  S.  W. 
450. 

Personal  knowledge  of  the  chancellor  is  not 
sufBcient  basis  for  awarding  custody  of  a  child 
to  one  parent  without  proof,  after  it  was  once 
awarded  to  the  other  parent. — Id. 
«=>303(3)  (Tex.Civ.App.)  Where  in  divorce  the 
custody  of  infants  is  awarded,  snch  judgment  is 
a  conclusive  adjudication  as  to  those  conditions 
and  circumstances,  but  does  not  preclude  subse- 
quent proceedings  involving  the  custody  of  such 
infants  when  the  conditions  and  circumstances 
have  changed.— Ex  parte  Garcia,  187  8.  W. 
410. 

A  district  conrt  granting  a  divorce  cannot  se- 
cure exclusive  power  to  dispose  of  minor  chil- 
dren of  the  marriage,  and  after  the  decree  has 
been  rendered,  another  court  may,  circumstances 
having  changed,  determine  the  qnestion  of  the 
minors'  custody. — Id. 

$=3312  (Ark.)  An  order  in  divorce  awarding 
custody  of  a  child  to  one  parent  is  a  final  order 
entitling  the  other  parent  to  appeal,  although 
jurisdiction  is  retained  to  modify  it.— Weather- 
ton v.  Taylor,  187  S.  W.  450. 

An  interlocutory  order  may  be  made,  relating 
solely  to  the  right  to  visit  a  child,  without  de- 
priving the  parent  of  the  custody,  and  such  an 
order  would  not  be  final  and  appealable. — Id. 


DOCKETS. 

See  Appeal  and  Error.  «=9808;  Trial,  «s»ll. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

See  Appeal  and  Error,   <8=>524;    Depositions, 
«s»58;    Evidence,  «=9366. 


DONATIONS. 


Bee  Gifta. 


DOWER. 

m.  RIGHTS  AND   REBIEDIES   OF 
WIDOW. 

<S=»68  (Ark.)  Under  Erby's  Dig.  {  2717,  pro- 
viding that  it  shall  be  the  duty  of  the  heir  at 
law  to  assign  dower,  executors  of  a  deceased 
husband  who  left  no  children  had  no  power  as 
such  to  allot  dower  in  decedent's  lands  to  wid- 
ow.—Jameson  V.  Davis,  187  S.  W.  314. 
<8=»69  (Ark.)  Under  Kirby's  Dig.  {  2709,  pro- 
bate court  has  jurisdiction  to  allot  dower  to  a 
widow  by  setting  apart  to  her  in  fee  one-half  of 
all  the  lands  of  her  husband  described  in  the  pe- 
tition of  his  executors  for  the  appointment  of 
commissioners  to  allot  dower. — James<»i  v.  Da- 
vis, 187  S.  W.  314. 

Under  Kirby's  Die.  H  2720,  2721,  providing 
that  parties  having  Interest  must  be  made  par- 
ties to  proceedings  for  allotment  of  dower,  dev- 
isees of  deceased  husband  as  to  lands  embraced 
in  executors'  petition  for  allotment  of  dower  to 
the  widow  were  necessary  parties.— Id. 
$=>74  (Mo.)  Circuit  court  of  county  where  de- 
cedent's land  was  situated  had  jaris<1iction  of 
subject-matter  of  suit  and  person  of  defendant 
in  suit  by  decedent's  daughter  and  only  child 
against  his  widow,  praying  the  admeasurement 
•f  dower.— Miller  v.  Falloon,  187  &  W.  838. 

DRAMSHOPS. 

See  Intoxicating  Liquors. 

DRUGS. 

See  Poiaona. 

DRUNKARDS. 

See  BaOroads,  «=s>369. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Lew,  «=>251-80& 

DUES. 

See  Insnrance,  «=>743. 

DUPLICITY. 

See  Action,  «=938. 

DYING  DECLARATIONS. 

See  Homicide,  <S=:»202-219. 

EARNINGS. 

See  Parent  and  Child,  «=»5. 

EASEMENTS. 

See  Highways. 

I.   CREATION.  EXISTENCE,  AND  TER- 
MINATION. 

$=>8(1)  (Mo.)  Where  grantor,  who  had  a  con- 
tractual right  of  way  over  adjoining  land,  by 
his  deed  conveyed  "hia  easement  over  such 
land,"  the  grantee  was  justified  in  taking  pos- 
session of  the  way  under  his  deed,  and  hia  pos- 
session was  adverse  to  the  world. — Phelps  v. 
Crites,  187  S.  W.  3. 

<S=»I4(2)  (Tex.Civ.App.)  Where  a  certain  acre- 
ase  is  conveyed  with  stipulation  that  grantees 
should  keep  open  a  permanent  roadway,  on  tbe 
tract  conveyed,  the  roadwaj-  being  necessary  to 
make  the  full  acreage  conveyed,  stipularioa 
should  be  construed  as  reservation  of  an  ease- 
ment, and  not  as  an  exception  of  an  open  lane. 
— Arden  v.  Boona,  187  S.  W.  995. 
©=324  (Mo.)  Where  grantor  had  right  of  way 
over  adjoining  land  under  contract  with  owner.  | 

but  in  his  deed  merely  conveyed  his  "easementpv^  i\(> 
over  the  land  acquired"  from  the  owner,   sw*  <J^  .  l\~ 
words  were  merely  descriptive  of  the  way,  but      v  ' 
did  not  limit  the  grantee's  rights  to  those  at 
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the   grantor   under   the   (wntraet— Fbelps   t. 
Oritea,  187  S.  W.  8. 

«Bs>26(l)  (Mo.)  Forfeitnrea  are  not  favored  In 
the  law,  especially  where  a  rifht  of  way  under 
contract,  of  which  grantee  did  not  know,  re- 
quired acts  on  his  part  in  return  for  way,  and 
he  occupied  nnder  deed  from  former  owner,  pur- 
Dorting  to  convey  an  easement  for  22  years. — 
Phelps  V.  Orites,  187  S.  W.  3. 
«s>36(8)  (Mo.)  Bvidence  held  to  show  acquisi- 
tion of  absolute  title  by  adverse  possession,  un- 
der deed  conveying  easement  in  right  of  way, 
nnder  which  grantee  and  his  successors  occu- 
pied, undisputed  by  the  owner,  for  22  years. — 
Phelps  V.  Critee,  187  S.  W.  3. 
«=>36(3)  (Mo.)  Where  a  private  road  ran  from 
testators  residence  across  three  adjoining 
tracts  to  a  county  road,  evidence  held  to  show 
intention  of  testator  to  reserve  it  from  a  resid- 
uary devise  of  the  tract  nearest  the  county 
road.— Oorlesa  v.  Eatherton,  187  S.  W.  39. 

n.  EXTEHT  OF  BIGHT,  TTBE.  AND 
OBSTBUOTION. 

^=>53  (Mo.)  Where  deed  purported  to  convey 
easement  in  right  of  way  absolute,  and  grantee 
and  his  successors  and  owners  of  servient  estate 
for  22  years  treated  occuijancy  as  making  gran- 
tee the  owner  in  possession,  prior  contract  of 
owners  of  servient  estate  and  grantor  requir- 
ing grantor  to  fence  the  way  would  not  be  en- 
forced.—Phelpa  V.  Crites,  187  S.  W.  3. 
«=36l(9)  (Tez.Ciy.App.)  In  a  suit  to  require 
grantee  to  remore  gates  on  a  roadway,  the  deed 
stipulating  that  grantee  was  "to  keep  open  for 
a  permanent  roadway  15  feet  wide  on  the  ex- 
treme east  of*  the  tract  conveyed  "so  that  the 
said"  grantor  "may  have  access  to  the  public 
road,"  evidence  hM  to  support  decree  for  de- 
fendant.—Arden  v.  Boone,  187  S.  W.  995. 

EJECTMENT. 

See  Injunction,  ^=»118;  Trespass  to  Try  Title. 

I.  BtOHT  OF  ACTION  AND  DE- 
FENSES. 

«s>9(2)  (Mo.)  Heirs  of  testator  who  created  a 
Talid  charitable  trust  as  to  land,  without  nam- 
ing a  trustee,  cannot  recover  in  ejectment,  even 
if  incorporation  of  an  association,  the  members 
of  tvhicji  are  executipg  the  trust  under  direc- 
tion of  the  court,  be  void. — Buckley  v.  Monck, 
187  S.  W.  31. 

«=»9(3)  (Ark.)  Plaintiff  must  recover  on  the 
strength  of  bis  own  title,  and  not  on  the  weak- 
ness of  defendant's.— Worley  v.  McMullen,  187 
a.  W.  1061. 

H.   JURISDICTION.     PARTIES,     PRO- 
CESS. AND  INOIDENTAX  PRO- 
OEEDINOS. 

<8=»45  (Ark.)  Under  Kirby's  Dig.  S{  2734-2737, 
ejectment  may  be  brought  for  the  recovery  of 
realty  against  person  in  possession,  or  his  les- 
sor or  both,  and  is  maintainable  Where  plaintiff 
is  legally  entitled  to  possession. — Worley  v.  Mc- 
Mullen, 187  S.  W.  1061. 

®=»50  (Ark.)  Under  Kirbv's  Dig.  «  2734-2737, 
the  person  from  whom  defendant  claims  may  on 
motiou  be  made  a  codefendant. — Worley  v. 
McMullen,  187  S.  W.  1061. 

Refusal  of  court  to  permit  to  be  made  par- 
ties the  heirs  of  a  decedent  under  whom  de- 
fendants held  as  tenants  was  proper;  the  mat- 
ter being  in  the  discretion  of  the  court. — Id. 

ELECTION. 

See  Pleading,  «=9S69;   Wills,  <8=9783. 

ELECTION  OF  REMEDIES. 

<a-.i.>  1 1  (Mo.App.)  There  must  be  two  remedies 
available  before  one  can  be  bound  as  by  an  elec- 


tion of  remedies,  and  tboe  ia  a  difference  be-. 

tween  an  election  of  remedies  and  a  mistake  of 
remedies.- Fitzgerrell  v.  Federal  Trust  Co.,  187 
S.  W.  600. 

ELECTIONS. 

See  Counties,  ^=335;  EMdence,  ^=»5;  High- 
ways, $s>90;  Intoxicating  Liquors,  ®=>34, 
87;    Statutes,  «=>101. 

X.  BIGHT  OF  STTFFRAGE  AND  REGU- 
I.ATION   THEREOF   IN   OENERAI.. 

<S=>25  (Mo.)  Laws  1913,  p.  323,  is  not  violative 
of  Const,  art  8,  g  2,  requiring  60  days  residence 
immediately  preceding  voting. — Straughan  v. 
Meyers,  187  S.  W.  1159. 

<S=s>27  (Mo.)  Laws  1913  p.  323,  relating  to  vot- 
ing by  absent  voters,  does  not  violate  Const. 
art.  8,  I  3.  providing  for  numbering  of  ballots 
in  the  order  of  reception,  etc.— Straughan  v. 
Meyers,  187  S.  W.  1159. 

m.  EXJBCTION   DISTRICTS    OB   PRE- 
CINCTS  AND   OFFICERS. 

«=>5I  (Ark.)  Under  Kirby's  Dig.  U  2764, 
2765,  2799,  2800,  relative  to  appointment  of 
judges  of  election  by  election  commissioners  and 
prescribing  their  qualifications,  removal  of  old 
election  judges  by  commissioners,  prior  to  elec- 
tion relative  to  change  in  location  of  a  county 
seat  and  appointment  of  new  judges  favorable  to 
change,  was  authorized.— Webb  v.  Bowden,  187 
8.  W.  461. 

VI.  NOMINATIONS  AND  PRIMARY 
EI.EOTIONS. 

<S=>I20  (Tex.)  Acts  33d  Leg.  (Sp.  Sess.)  c.  89, 
S  34  (Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
3174w)  and  the  General  Primary  Election  Law, 
arc  to  be  construed  together  as  one  act — ^Beene 
V.  Waples,  187  S.  W.  191. 
€=3122  (Tex.)  In  absence  of  constitutional  or 
statutory  restrictions,  authorities  of  political 
party  may  reasonably  regulate  nominations,  in- 
cluding assessments  against  candidates.— Beene 
V.  Waples,  187  S.  W.  191. 
<S=I26(3)  (Tex.)  Under  Acta  38d  Leg.  (Sp. 
Sess.)  c.  39,  §  34  (Vernon's  Sayles'  Ann.  Civ. 
St  1914,  art  3174w),  election  officers  at  pri- 
maries for  nomination  for  United  States  Sena- 
tor are  to  be  paid  out  of  funds  provided  by  rea- 
sonable assessments  against  candidates  for  par- 
ty nominations  as  provided  by  general  primary 
election  law. — ^Beene  v.  Waples,  187  S.  W. 
191. 

VnX.  CONDUCT  OF  ELECTION. 

<3=9t98  (Ma)  Under  Laws  1913,  p.  323,  the 
requirements  that  the  voter  make  and  subscribe 
to  the  affidvait  and  that  the  ballot  have  the 
names  of  all  the  judges  on  the  back  thereof  are 
mandatory.— Straughan  v.   Meyers,   187  S.  W. 

1159.  

X.  CONTESTS. 

«=>29l  (Ark.)  Where  it  appears  that  a  person 
registered,  or  that  his  vote  was  acceijted  by  the 
election  officer,  there  is  a  presumption,  in  ab- 
sence of  proof  to  contrary,  that  such  person  was 
a  qualified  voter.— Webb  v,  Bowden,  187  S.  W. 
46L 

ELECTRICITY. 

«=»4  (Tex.CiT.App.)  Under  an  ordinance  grant- 
ing to  an  electric  company  the  right  to  manu- 
facture and  vend  electricity,  held,  under  Ver- 
non's Sables'  Ann.  Civ.  St.  1914,  art.  6502,  not 
a  condition  that  the  company  manufacture  its 
own  electricity.— City  of  Terrell  v.  Terrell  Elec- 
tric Light  Co.,  187  S.  W.  966. 
®=3l4(2)  (Mo.App.)  Blectric  company  must  vat 
due  care  to  prevent  injury  to  cnildren  apt  to 
come  in  contact  with  its  wires  in  streets  and 
alleys.— Williams  v.  Springfield  Gas  &  Electric 
Co.,  187  S.  W.  556.  -,   - 
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4s>l6Cl)  (MoJLpp.)  Where  electric  company's 
lininsmated  wires  were  near  a  tree  near  a  bun- 
galow being  built,  it  was  not  liable  for  injuries 
to  boy,  attempting  to  go  from  top  of  root  of 
house  to  top  of  tree  and  falling  on  such  wires 
below.— Williams  v.  Springfield  Gas  &  Electric 
Co.,  187  S.  W.  556. 

®=»I9(12)  (Tei.CSv.App.)  In  taction  by  line- 
man of  telephone  company  against  that  com- 
pany and  an  electric  light  company  for  injury 
from  live  wire  caused  by  negligence  of  both 
companies,  evidence  as  to  his  warnings  by  ap- 
pearance of  wire  and  shouts  of  others  before 
picking  up  the  wire  held  to  mai^e  question  of 
his  contributory  negligence  for  the  jury. — Bra- 
zos Valley  Telegraph  &  Telephone  Co.  v.  Wil- 
son, 187  S.  W.  234. 

EMBEZZLEMENT. 

See  Indictment  and  Information,  ^=383. 

<S=324  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
art.  74,  one  not  a  public  officer  nor  employed  in 
such  service  may  be  prosecuted  as  a  principal 
for  misapplication  of  public  money,  although 
he  could  not  commit  the  crime  alone. — Quillin 
V.  State,  187  S.  W.  199. 

EMINENT  DOMAIN. 

See  Municipal  Corporations,  «=9407-{S78. 

I.   NATURE,    EXTENT,    AND    DEIiEGA- 
TION    OF   POWER. 

<8=»2(8)  (Ky.)  Ky.  St.  S  829,  is  not  violative  of 
Const.  §  13,  providing  that  no  man's  property 

shall  be  taken  for  public  use  without  consent  of 
his  representatives  and  just  compensation,  since 
commission  has  no  power,  by  making  an  award 
or  otherwise,  to  take  property  or  apply  it  to 
public  use  without  the  consent  of  earner  or  just 
compensation. — Louisville  &  N.  R.  Co.  v.  Green- 
brier Distillery  Co.,  187  S.  W.  296. 

II.  COMPENSATION. 

(Bj  Taklmar      or      Injnrlna;      Property      ma 
Ground  <or  Compentintloii. 

4=»I02  (Mo.)  Damages  incident  to  the  divi- 
sion of  a  tract  into  two  parts  by  a  right  of  way, 
such  as  crossing  from  one  tract  to  the  other, 
are  a  proper  element  of  damages  in  condemna- 
tion of  the  right  of  way. — Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Lydik,  187  S.  W.  891. 

(O   Measure   and  Amoant. 

€=»ISO  (Mo.)  In  railroad's  condemnation  pro- 
ceedings for  right  of  way,  where  evidence  as  to 
damage  extended  from  less  than  $500  to  more 
than  $26,000,  verdict  for  $9,674.34  was  not 
excessive.— Kansas  City,  C.  C.  &  St  J.  Ry. 
Co.  V.  Couch,  187  S.  W.  64. 

m.  PROOEEDINCM   TO   TAKE   PROP- 
ERTY AND  ASSESS  COM- 
PENSATION. 

4=»203(1)  (Mo.)  In  railroad's  statutory  con- 
demnation suit,  assessment  and  report  of  com- 
missioners were  not  proper  matter  for  jury's 
consideration  in  assessing  damages. — Kansas 
City,  O.  C.  &  St.  J.  Ry.  Co.  v.  Couch,  187  S. 
W.  64. 

<&=>2I9  (Mo.)  After  notice  to  property  owners 
in  proceedings  to  open  a  parkway  that  damages 
would  be  assessed  on  a  certain  day,  that  the 
proceedings  were  in  fact  on  the  following  day, 
without  further  notice,  held  not  to  invalidate 
the  proceeding,  in  view  of  Rev.  St.  1909,  {  1954. 
— Boyer  v.  City  of  St  Joseph,  187  S.  W.  1185. 
«s>222(2)  (Mo.)  In  condemnation  cases,  it  is 
proper  for  court  to  direct  jury  to  facts  in  evi- 
dence, which,  if  proven,  may  affect  market  val- 
ue of  land,  and  to  direct  them  that  such  evi- 
dence is  proper  for  them  to  consider  in  that 
connection.— Kansas  City,  C.  O.  &  St  J.  Ry.  Co. 
Y.  Couch,  187  S.  W.  64. 


®=>222_(6)  (Mo.)  In  a  rallroacl's  statutory  con- 
demnation suit,  instruction  on  damages  enn- 
merating  matters  as  distinct  items  held  errone- 
ous.—Kansas  City,  O.  C.  &  St  J.  Ry.  Co.  v. 
Couch,  187  S.  W.  64. 

In  railroad's  condemnation  suit,  instraction 
requiring  jury  to  estimate  damage  ooeurriag.  by 
reason  of  change  in  plan  on  which  commission- 
ers made  their  report  and  assessment,  between 
December,  1911,  and  October,  1912,  which  coold 
only  be  done  by  estimating  amount  of  damage  as 
conditions  existed  at  former  period,  was  errone- 
ous.— Id. 

In  railroad's  statutory  suit  to  condemn  right 
of  way,  instruction  requiring  jury  to  separately 
estimate,  as  special  injury,  difference  in  con- 
ditions between  December,  1911,  and  October, 
1912,  interval  in  which  plan  on  which  commis- 
sioners made  their  report  and  assessment  was 
changed,  was  erroneous. — Id. 
€=246(1)  (Mo.)  Dismissal  of  a  condemnation 
suit  by  a  levee  district'  held  to  leave  unaffected 
defendant's  right  to  contest  levee  taxes. — North 
Kansas  City  Levee  Dist.  v.  Hillside  Securities 
Co..  187  S.  \V.  852. 

<Ss>262(5)  (Mo.)  An  instruction  limiting  dam- 
ages to  actual  damages  and  stating  that  "such 
inconveniences,  if  any,  as  are  common  to  other 
persons  and  lands  in  the  same  neighborhood  are 
not  to  be  taken  into  such  estimate,"  was  not 
prejudicial  error. — Chicago,  R.  I.  &  P.  Ry.  Ca 
V.  Lydik,  187  S.  W.  891. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant 

EMPLOYERS'  LIABILITY  ACTS. 

See  Master  and  Servant  €=»134;    Negligence, 
Q=>141 

ENCROACHMENT. 

See  Constitutional  Law,  €=»52,  65,  70. 

ENTIRE  OR  SEVERABLE 
CONTRACTS. 

See  Insurance,  «=>179^. 

ENTIRETY,  ESTATE  BY. 

See    Husband    and    Wife,    ®=9l4;     Partition, 
<8=>2. 

ENTRY. 

See  Dismissal  and  Nonsuit  ^=>40;    Judgment, 
«=»815. 

ENTRY,  WRIT  OF. 

See  Bjectment 

EQUALIZATIOIl 

See  Taxation,  «=>46e,  493. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  «=>209-247. 

EQUITABLE  DEFENSES. 

See  Pleading,  <8=»96. 

EQUITY. 

See  Appeal  and  Error,  ®=3l009;    CanceUatioo 


See  Ap' 
of    fr 


Fraudulent     Conveyances: 


veya 
Ward,    ®=»165 ;     Injunction ; 


Guardian  ~  and 
Interpleader: 
Judgment,  ^=>423 ;  Partition ;  Pleading,  ^s 
96;  Quieting  Title;  Reformation  of  InBtra- 
ments;  Set-Off  and  Counterclaim;  Spediic 
Performance ;    Subrogation  ;    Trusts. 

II.  I.AOHES  AND  STAI.E  DEM:aNDS. 

<g=»7l(3)  (Ark.)  Cross-action       of       landowner 
against  adverse  occupant  of  part  of  the  land 
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in  bis  suit  BgalnM  ler  to  enjoin  erection  of 
fence  obstructing  puUio  access  to  his  cotton  gill 
is  not  barred  by  laches,  where  such  other's  oc- 
cupancy was  by  the  landowner's  permission. — 
Peeples  ▼.  Ajddott,  187  S.  W.  6T1. 

ESCAPE. 

®=»l  (Mo.)  A  prisoner  placed  in  the  custody  of 
a  street  commissioner  to  work  on  city  streets, 
and  who  escai>es,  is  guilty  of  no  offense  under 
R«r.  St.  1909,  §  4381,  which  applies  only  to  the 
escape  of  persona  confined  in  the  county  jail 
or  held  in  custody  going  to  such  jaiL — State  y. 
Owens,  187  S.  W.  1189. 

ESTATES. 

See  Descent  and  Distribution ;  Dower ;  Execu- 
tors and  Administrators;  Eusband  and  Wife, 
®=9l4;  Landlord  and  Tenant;  Wills. 

4=>5  (Mo.App.)  The  term  "fee  simple"  is  not 
used  to  distingnish  between  le^al  and  equitable 
estates,  but  to  define  the  quantity  or  duration  of 
estates.— Terminal  Ice  &  Power  Co.  v.  American 
Fire  Ins.  Co.,  187  S.  W.  564 ;  Same  v.  Home 
Ins.  Co.,  Id.  568;  Same  v.  L/umbermen's  Ins. 
Co.,  Id. ;  Same  v.  Security  Ins.  Co.,  Id. ; 
Same  ▼,  Commercial  Fire  Ins.  Co.,  Id,  569; 
Same  v.  Stuyvesant  Ins.  Co.,  Id. 

ESTOPPEL 

See  Appeal  and  Error,  ®=j882;  Brokers,  «=> 
54 ;  Corporations,  «3>80,  344 ;  Criminal  Law, 
®=»1137;  Insurance,  «=»556.  724;  Judgfes, 
(£=9l9;  .Tudgment,  (S=>048-748;  Landlord  and 
Tenant,  «=>63. 

X.  BT  BliCOBB. 

$=s>3(2)  (Mo.App.)  Averments  of  petition  in  for- 
mer suit  to  recover  monthly  salary  due  plaintiff 
for  acting  as  defendant's  representative,  in  view 
of  a  showing  that  he  recovered  only  part  of  the 
salary  to  be  paid  thereunder,  held  not  to  estop 
him  from  recovering  the  remainder  thereof. — 
FitzgerreU  v.  Federal  Trust  Co.,  187  S.  W.  600. 

n.  BT  DEED. 

^=323  (Ark.)  Defendants  in  ejectment  cannot 
be  heard  to  say  the^  had  no  title  to  the  land 
in  derogation  at  their  deed  conveying  the  same 
in  fee,  with  general  covenants  of  warranty,  to 
plaintiffs  grantor.— Worley  v.  McMullen,  187  S. 
W,    1061. 

in.  EQinTABI.E  ESTOPPEX.. 

(A)  Natvre  and  Bsaentlals  In  Oenentl. 

®=»56  (rex.CivJLpp.)  Assnred's  acquiescence  in 
an  insurance  agent's  mistaken  statement  that 
contemplated  foreclosure  proceedings  voided  the 
policy  does  not  estop  him  from  denying  that 
the  policy  was  canceled  by  mutual  consent, 
where  there  is  no  proof  that  his  silence  misled 
the  insurer.—Glens  Falls  Ins.  Co.  v.  Walker, 
187  S.  W.  1036. 

€=»58  (Mo.App.)  Where  defendant's  compliance 
with  plaintiff  s  request  not  to  take  steps  against 
plaintiff's  clerk,  who  had  stolen  coal  and  sold 
it  through  defendant,  resulted  in  no  loss  to  de- 
fendant, plaintiS  is  not  estopped  to  hold  defend- 
ant for  conversion. — Pittsburg  &  Midway  Coal 
Co.  V.  Laning  Harris  Coal  Co.,  187  S.  W.  263. 

(B)  Oroands  of  Katoppel. 

^=»96  (Tex.CHvjl.pp.)  Where  negligence  is  re- 
lied upon  as  ground  of  estoppel,  it  must  not 
only  influence  the  action  of  some  one  to  his  in- 
Jury,  but  must  reasonably  have  been  expected 
that  it  would  have  such  effect,  though  he  exer- 
cised ordinary  care. — Commonwealth  Bonding  & 
Casualty  Ins.  Co.  v.  Weeks,  187  S.  W.  681. 


(K)    Pl««dtnvt 


▼t«w. 


and    Re- 


^=>IIO  (Mo.)  Estoppel  is  an  affirmative  defense. 
— WilHamson  v.  Roberts,  187  S.  W.  19. 

EVIDENCE 

See  Constitutional  Law.  ^=»175:  (Mminal  Law, 

€=>304-520 ;    Depositions ;    Witnesses 
For  evidence  as  to  particular  facts  or  issues 

or  in   particular  actions  or  proceedings,  see 

also  the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  €=»€70, 

673;   Trial,  «=»41-89. 

I.  JtTDICIAI.  NOTICE. 

9=>5(2)  (Ark.)  It  is  matter  of  common  knowl- 
edge that  at  general  elections,  and  especially 
in  presidential  years,  the  interest  of  electorate 
is  stirred  so  that  they  are  usnally  brought  out 
in  full  strength.— Webb  v.  Bowden,  187  S.  W. 
461. 

«=»30  (Tex.ClT.App.)  The  court  cannot  take  ju- 
dicial notice  of  a  special  law  not  made  a  public 
act  by  its  own  provisions.— Altgelt  v.  Outxeit, 
187  S.  W.  220. 

XI.  PBESmOPTIONS. 

^=360  (Mo.)  In  civil  case,  where  commission  of 
crime  is  in  issue,  presumption  of  innocence 
places  burden  of  proof  on  party  alleging  crime 
was  committed,  and,  in  absence  of  evidence  of 
its  commission,  warrants  direction  of  verdict 
against  the  charge. — State  ex  rel.  Detroit  Fire 
&  Marine  Ins.  Co.  v.  Ellison,  187  S.  W.  23. 
€=>S5  (Mo.)  One  is  presumed  to  know  the  legal 
effect  of  terms  used  by  him  in  describing  his 
land.— Whiteside  v.  Oasis  Club,  187  S.  W.  27. 
<3=»67(1)  (Tex.Civ.App.)  Ordinarily     a    custom 


sh( 


once  shown  to  exist  is,  in  the  absence  of  tes- 
timony showing  its  abrogation,  presumed  to 
continue. — Chicago,  R.  I.  &  Q.  Ky.  C!o.  v.  Pa- 
villard,  187  S.  W.  998 

€==>76  (Tex.Ciy.App.)  Failure  of  plaintiff,  suing 
for  personal  injury  to  wife,  to  testify  as  to  ma- 
terial facts  directly  under  his  observation,  al- 
lows a  presumption  against  him. — ^Tezas  &  N. 
O.  R.  Co.  V.  Jones,  187  S.  W.  717. 
&=>82  (Mo.)  In  suit  to  quiet  title,  where  de- 
fendant's title  depended  on  validity  of  sale  un- 
der judgment  in  suit  by  attachment  against  par- 
ty who  was  plaintiffs  and  defendant  s  common 
source  of  title.  Supreme  Court  must  presume 
that  trial  court  in  the  attachment  suit  acted 
legally.— Donovan  v.  Gibbs,  187  S.  W.  46. 
®=>82  (Mo.)  It  wUl,  in  a  proceeding  to  prohibit 
enforcement  of  an  order  for  production  of  the 
ballots  in  a  contest  for  fraud  of  a  local  option 
election,  be  assumed  that  the  judge  will  not  dis- 
regard the  law  as  to  secrecy  of  the  ballot.— 
State  ex  rel.  City  of  Monett  y.  Thurman,  187 
S.  W.  1190. 

«s»Q3(4)  (,Ma)  On  appeal  in  suit  to  Quiet  title, 
where  plaintiffs  claimed  under  a  special  com- 
missioner to  convey  for  a  county  lanas  described 
in  a  compromise  agreement,  it  will  be  presumed 
that  such  commissioner  properly  executed  his 
authority.— Heagy  v.  MUler,  187  S.  W.  889. 

No  presumption  of  authority  attends  the  ex- 
ecution of  a  patent  for  a  county  by  one  describ- 
ing himself  therein  as  commissioner;  there  be- 
in|  no  commissioner  until  the  county  court  ap- 
points one. — Id. 

<S=>83(5)  (Mo.App.)  The  presumption  is  that 
the  certificate  of  a  notary  met  the  requirements 
of  the  statute.— Toberman,  Mackey  &  Co.  v.  Gid- 
ley,  187  S.  W.  593. 

®=>86  (Mo.)  A  rebuttable  presumption  of  law 
generally  may  be  defined  as  a  conclusion,  which, 
in  the  absence  of  evidence  upon  the  exact  ques- 
tion, the  law  draws  from  other  proof  made  or 
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from  facta  jadkially  noticed  tfr  both,  not  beine 
evidence  itself.— State  ex  rel.  Detroit  Fire  & 
Marine  Ina.  Co.  v.  Ellison,  187  S.  W.  23. 

Despite  a  rebuttable  presumption  of  law,  the 
party  upon  wbom  it  casts  the  burden  of  proof  in 
a  civil  case  makes  out  bis  case  when  he  adduces 
evidence  proving  bis  allegation  of  fact  to  be 
more  probably  true  than  the  contrary.— Id. 

IV.  REZ.EVANCT.  MATERIAI.ITT,  AITS 

COMPETENCY  IN  OENERAI.. 

(A)   Facta  la  lasae  and  Relevant  to  lasnea. 

®=9l06(l)  (Mo.App.)  In  action  for  damages  sus- 
tained while  a  passenger  on  defendant's  car 
from  an  unlawful  assault  by  defendant's  serv- 
ants, evidence  as  to  plaintifTs  good  character 
was  inadmissible,  where  his  character  bad  not 
been  attacked.— Deubler  v.  United  Rys.  Co.  of 
St  Louia,  187  S.  W.  813. 

(B)   Rea  Geatce. 

«=s>l2l(12)  (Ark.)  In  servant's  action  for  in- 
juries while  carrying  shafting,  plaintiff  was 
properly  allowed  to  detail  profane  exclamations, 
made  by  himself  and  his  fellow  servant  helping 
him  carry  the  shafting,  at  the  time  of  the  in- 
jury, to  show  carelessness  on  the  fellow  serv- 
ants part— PfeifEer  Stone  Co.  v.  Shirley,  187 
S.  W.  930. 

<S=3|28  (Mo.App.)  A  patient's  statements  to 
his  physician  concerning  his  present,  as  dis- 
tinguished from  past,  symptoms  are  admissible. 
— Imick  V.  Kansas  City,  187  S.  W.  582. 

(C)   Similar  Facta   and  Tranaactlona. 

«=>I30  (Ark.)  In  realty  dealer's  action  for  com- 
mission, testimony  that  defendant  had  listed 
land  for  sale  with  other  dealers  at  a  price  offer- 
ed in  corroboration  of  defendant's  contention 
that  such  was  the  price  at  which  plaintiff  was 
authorized  to  offer  the  land  was  properly  re- 
fused.—Hight  T.  MarshaU,  187  S.  W.  433. 

V.  BEST  AND  SECONDARY  EVIDENCE. 

€=:>I83(7)  (Tex.Civ.App.)  In  suit  to  quiet  title, 
proof  of  the  destruction  by  fire  of  justice  court 
records  of  a  precinct  in  a  county  laid  a  proper 
predicate  for  the  introduction  of  secondary  evi- 
dence to  prove  the  existence  of  such  a  judgment 
and  execution  issued  thereon  under  which  the 
land  was  sold.— Brady  v.  Cope,  187  S.  W.  678. 
«s»l83(14)  (Mo.App.)  Evidence  held  to  properly 
account  for  the  loss  of  a  letter  so  that  there 
was  no  error  in  the  admission  of  the  copy  there- 
ot— Citizens'  Bank  of  Senath  v.  Douglass,  187 
S.  W.  158. 

VI.   DEMONSTRATIVE     EVIDENCE. 

®=>I92  (Mo.)  In  a  personal  injury  suit  autoptic 
preference  of  the  plaintiff  may  be  considered  on 
the  extent  of  the  injuries  and  may  be  conclu- 
Bive.— Craton  v.  Uuntzinger,  187  S.  W.  48. 

VII.   ADMISSIONS. 

(A)   Natnre,   Form,  and   Incldenta   ta  Gen- 
eral. 

^s»208(l)  (Mo.App.)  Admission  in  answer  that 
defendant  notified  plaintiff  he  was  excavating 
next  her  lot,  is  admissible  for  what  it  is  worth, 
to  show  that  he  knew  of  the  excavation  which 
actually  extended  into  her  lot  and  that  at  least 
the  part  of  it  on  his  lot  was  done  by  his  au- 
thority.—Knocbe  V.  Pratt  187  S.  W.  578. 
<e=92ll  (Mo.App.)  Taking  of  defendant's  depo- 
sition by  notary  public  did  not  constitute  de- 
fendant plaintiira  witness,  so  as  to  make  bis 
statements  admissions  of  plaintiff. — Bush  v. 
Block,  187  S.  W.  153. 

<e=>213(2)  (Mo.App.)  A  letter  from  defendant 
insurance  company  to  plaintiff,  stating  that 
its  agent  had  been  authorized  to  compromise 
the  claim  but  had  not  reported  any  settlement, 
held  not  inadmissible  because  dealing  with  com- 
promise negotiationa.- Maggard  y.  Pacific  Fixe 


Ins.  Oo.  of  Oity  of  New  Tork,  187  S.  W.  669; 
Same  v.  Stuyvesant  Ins.  Oo.,  Id.  571. 
•3s>2l9(l)  (Tex.Civ.App.)  In  action  by  buyer  to 
recover  excess  of  price  paid  for  cotton,  refusal 
of  defendant  to  take  back  cotton  sold  by  him 
at  the  same  price  he  received  for  It  notwith- 
standing an  advance  of  $2.50  per  bale,  was  com- 
petent as  an  admission,  as  bearing  upon  his 
claim  that  the  grade  and  classification  at  which 
it  was  sold  were  the  correct  ones.— Townaend  t. 
Pilgrim,  187  S.  W.  102L 

(D)   By  Aarenta  or  Othar  Repreaentatlvea. 

€=3243(4)  (Ark.)  In  action  for  injuries  while 
carrying  shafting,  plaintiff's  testimony,  relating 
to  fellow  servant's  admission,  ttiat  such  servant 
threw  down  his  end  to  save  himself,  made  some 
days  after  the  injury,  was  incompetent — Pfaf- 
fer  Stone  Co.  v.  Shirley,  187  S.  W.  930. 
€=>2S2  (Mo.App.)  In  an  action  on  a  certificate 
under  which  the  beneficiary  before  the  death  of 
the  insured  had  only  an  expectant  and  not  a 
vested  interest,  evidence  for  defendant  of  dec- 
larations respecting  his  age  made  by  insured 
against  his  interest  were  admissible. — ^Toite  ▼. 
Supreme  Forest  Woodmen  Circle,  187  S.  W. 
137. 

Where  a  CMitract  is  one  of  ordinary  life  in- 
surance under  which  the  beneficiary  acquires  a 
vested  interest  from  the  date  of  die  contract 
declarations  ot  the  insured  impairing  the  valid- 
ity of  the  insurance  are  inadmissible  in  the  ben- 
eficiary's action  for  the  insurance. — ^Id. 

Vni.   DEOIiARATIONS. 

(A)   Natnre,   Form,  and  Incldenta  ta  Gen« 
eral. 

«=s>273(2)  (Tex.C!iv.App.)  Prior  to  an  execution 
sale,  the  record  owner  told  the  purchaser  that 
the  judgment  debtor  owned  the  land  and  the 
debtor  confirmed  it.  'Held,  the  debtor's  state- 
ment waa  admissible  on  the  issue  of  title,  where 
appellant  <daimed  under  a  prior  unrecorded 
deed  of  the  record  owner.— Alexander  t.  Conley, 
187  S.  W.  254. 

(O)  As  to   Pedlvreo,   Blrtb,  aad  Relatloa- 
ablp. 

€=»285  (MoApp.)  An  important  exception  to 
tbe  general  hearsay  rule  is  that  hearsay  testi- 
mony is  competent  in  case  of  "pedigree,"  which 
term  embraces  not  only  descent  and  relation- 
ship, but  also  the  facts  of  birth,  marriage,  and 
death  and  the  time  when  these  events  happened, 
but  not  necessarily  the  question  of  age.— Tuite 
V.  Supreme  Forest  Woodmen  Circle,  187  S.  W. 
137. 

In  an  action  on  a  fraternal  beneficiary  cer- 
tificate, evidence  of  self-serving  declarationa 
made  by  the  insured  respecting  his  age  when  he 
enlisted  did  not  put  his  pedigree  in  issue,  and 
bence  was  inadmissible  under  the  hearsay  rule. 
-Id. 

IX.  HEARSAY. 

^=3314(1)  (Tex.CivJi^pp.)  In  action  for  Inju- 
ries to  passenger  while  alighting  from  defend- 
ant's car  by  means  of  a  box  under  the  step 
which  overturned,  testimony  of  witness  who 
learned  of  the  accident  from  another,  and  so 
fixed  its  date  with  reference  to  time  when  he 
saw  a  box  there,  held  not  objectionable  as  hear- 
say.—Wichita  Falls  Traction  Co.  v.  Berry,  187 
S.  W.  415. 

$=»3I4(1)  CI^ex.Civ.App.)  A  watchman's  record 
made  by  punching  a  box  making  marks  on  a 
tape,  and  an  operator  putting  down  the   time 
they  came  in,  held  hearsay  as  to  the  time,  with- 
out testimony  of  the  operator.— Texaa  <^&ss  t 
Paint  Co.  v.  Reese,  187  S.  W.  721. 
1^=317(1)  (Tex.Civ.App.)  In  a  broker's  actii-n 
for  commission   for  effecting  a  lease,   evideoc*,,^ 
of  conversation  between  broker's  employe  aw\J( 
lessee,  not  in  presence  of  lessor,  that  the  leasee     ( 
bad  made  a  bad  Icaaa  and  tke  leaaor  a  sood  oca 
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was  inadmissiUe. — Btodr  ▼■   Bichey  A;  Casey^ 

187  S.  W.  608. 

«=s>3l7(2)  (Mo.)  In  trait  to  cancel  a  dted  as 

procured  by  deceit  and  conspiracy,  testimony  of 
plaintiff  that  he  heard  it  affirmed  by  a  neighbor 
that  a  defendant  was  a  "party  to  a  fraud  to 
beat  him  out  of  his  land"  was  incompetent  as 
hearsay.— Bross  v.  Rogers,  187  S.  W.  38. 

X.  DOCXTMEIfTART  EVIDENCE. 

®s»3ee(ll)  (Ho.)  In  suit  to  qidet  tlQe  between 
parties  claiming  under  a  county,  patent  offered 
by  plaintiffs  was  ineffectual  to  prove  a  convey- 
ance by  the  county,  in  the  absence  of  showing, 
by  proof,  admission,  or  reasonable  inference, 
that  the  county  court  appointed  the  grantor  to 
execute  the  patent.— Heagy  v.  Miller,  187  S.  W. 
889. 

XI.  PABOI.  OR  EXTHINSIO  EVI- 
DENOE  ATFECTINa  WRITIKOB. 

(A)  ContrsdtetlnK,  Varrinic,  or   Addinac  to 
Termri  ot  'Written  lastrnaaent. 

«=>420(3)  (Mo.App.)  Where  a  life  policy  mak- 
ing payment  of  the  first  premium  a  condition  of 
its  going  into  effect  contained  no  recital  of 
such  payment,  that  the  premium  was  not  paid 
may  be  established  by  parol. — Jjjko  v.  American 
Nat  Assur.  Co.,  187  8.  W.  265. 
®=»423(6)  (Ark.)  One  who  appears  on  the  face 
of  a  note  to  be  a  joint  maker  may  show  by 
parol  testimony  the  real  fact  that  he  signed 
only  as  surety.— Tancred  v.  First  Nat  Bank  of 
Ft  Smith,  187  S.  W.  160. 

(C)  Separate    or    Snbaeiiaent    Oral    Aarree* 

menta 

^=>44l(0)  (Ark.)  Where  articles  were  sold  and 
the  seller  took  the  buyer's  note  reserving  title 
until  the  price  was  paid  on  the  back  of  which 
the  articles  were  itemized,  such  items  became  a 
part  of  the  written  contract,  and  it  was  not  oom- 

J>eteat  to  show  by  parol  that  it  was  not  the  sel- 
er's  intention  to  reserve  title.— Fears  v.  Wat- 
son, 187  S.  W.  178. 

€=»44i(9)  (Mo.App.)  Where  contract  for  sale  of 
player  piano  provided  for  payments  in  money, 
parol  evidence  is  inadmissible  to  show  that  pay- 
ments should  be  made  in  other  ways. — R.  L. 
Burke  Music  Co.  v.  MUler.  187  S.  W.  141. 
®=>445(4)  (Tez.Civ.App.)  Notwithstanding  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  6896,  a 
verbal  extension  of  a  note  by  the  indorser  while 
it  was  in  his  hands  may  be  shown  by  the  in- 
dorsee in  proving  his  promptness  in  bringing 
■uit— Barger  v.  Bmbaker,  187  S.  W.  1025. 

(D)  Conatractlom    or   Application    ot    Ijan« 

Snaare   of  'Written   Inatrnment. 

€=>458  (Ark.)  In  suit  to  foreclose  a  chattel 
mortgage,  while  its  terms  caunot  be  extended 
by  parol,  each  evidence  is  admissible  to  show 
circumstances  under  which  it  was  executed,  to 
construe  its  language.— Livingston  v.  I'ugsley, 
187  S.  W.  925. 

^=>46l(l)  (Tex.Civ.App.)  Parol  evidence  of  sur- 
rounding circumstances  is  admissible  in  deter- 
mining whether  a  written  guaranty  is  continu- 
ing or  affects  merely  a  single  credit — Self  v. 
Albany  Nat.  Bank  of  Albany,  187  S.  W.  982. 

XII.  OPimON  EVIDENOE. 

(A)   Conolnalona     and     Oplnlone     of    'Wlt- 
nesaea  In  General. 

«=>470  (Tex.Civ.App.)  A  witness  should  state 
facts,  as  it  is  for  the  jury  to  draw  conclusions 
and  deductions.— Missouri,  K.  &  T.  By.  Co.  t. 
Gilcrease,  187  S.  W.  714. 

<S=>47l(e)  (Tex.Civ.App.)  In  broker's  action 
for  commission  for  effecting  a  lease,  the  lessee 
Ti-HS  required  to  testify  to  the  facts  with  regard 


to  what  ocouerad' between  himself  and  the  bro- 
ker's employ^,  instead  of  his  conclusion.— Brady 
V.  Richey  &  Casey,  187  S.  W.  508. 

«=472(10)  (Tex.Civ.App.)  In  a  broker's  action 
for  commission,  testimony  of  witness  that  be 
cbnsidered  2  or  3  per  cent,  to  be  a  reasonable 
commission  for  effecting  a  lease  for  a  term,  re- 
lating to  the  direct  issue  in  the  case,  was  in- 
admissible.— Brady  v.  Richey  &  Casey,  187  S. 
W.  508. 

4=>473  (Tex.Civ.App.)  The  conclusion  of  a 
common  observer,  testifying  as  to  the  result  of 
observation  made  at  the  time  in  regard  to  the 
common  appearance  of  facts  and  conditions  of 
things  which  cannot  be  reproduced '  by  descrip- 
tion, is  admissible. — Missouri,  K.  &  T.  Ry.  Co.  v. 
Gilcrease.  187  S.  W.  714. 

«=»474(19)  (Ark.)  In  action  upon  fire  insur- 
ance policy,  admission  of  testimony  by  a  wit- 
ness for  defendant  that  a  lounge  destroyed  was 
without  value  was  not  error,  where  he  had  ob- 
served the  lounge  a  few  days  before  the  fire 
whUe  considering  bnying  plaintiffs  furniture. — 
Chunn  v.  London  A  Lancashire  Fire  Ins.  Co., 
187  S.  W.  307. 

*=»477(2)  (Ark.)  In  servant's  action  for  inju- 
ries, court  should  not  have  permitted  a  non- 
medical witness  to  express  opinion  that  plaintiff 
did  not  have  appendicitis  when  he  examined 
him,  though  'witness  stated  facts  on  which  he 
based  his  opinion.— Pfeiffer  Stone  Co.  v.  Shir- 
ley, 187  S.  W.  930. 

In  a  servant's  action  for  injuries,  it  is  proper 
to  permit  a  nonmedicitl  witness,  such  as  a  farm- 
er, to  describe  the  physical  condition  he  observ- 
ed plaintiff  to  be  ui  when  he  examined  him.— 
Id. 

«=»477(2)  (Tei.Civ.App.)  After  testimony  of  a 
'witness  as  to  his  observation  of  the  effect  of 
labor  upon  plaintiff  in  personal  injury  suit,  he 
could  give  his  opinion  whether  the  plaintiff 
could  perform  light  or  heavy  labor  continuons- 
ly.— Missouri,  K.  &  T.  By.  Co.  v,  Gilcrease,  187 
S.  W.  714. 

<3s>498  (Tex.  Civ.  App.) '  Where  defendant's 
breach  of  contract  delayed  plaintiff  in  opening 
her  millinery  business,  she  may  give  opinion  evi- 
dence as  to  amount  for  which  she  could  have 
disposed  of  her  stock  had  it  not  been  for  the 
delay,  and  its  value  after  change  in  style.- 
Texas  Power  &  Light  Co.  v.  Roberts,  187  S.  W. 
225. 

(S=»50l(l)  (Mo.App.)  Where  the  age  of  the  in- 
sured was  in  issue,  opinions  based  entirely  on  his 
appearance,  and  not  accompanied  by  evidentiary 
description  of  his  appearance  from  which  the 
opinion  was  formed,  were  inadmissible.- Tuite 
V.  Supreme  Forest  Woodmen  Circle,  187  S.  W. 
137. 

^=350 1  (3)  (Tex.Civ.App.)  A  witness  may  give 
his  opinion  as  to  the  mental  or  physical  condi- 
tion of  a  party  after  relating  the  facts  upon 
which  such  opinion  is  based.— Missouri,  K.  &  T. 
Ry.  Co.  V.  Gilcrease,  187  S.  W.  714. 

Opinion  as  to  mental  or  physical  condition 
may  be  given  before  or  after  testimony  of  the 
witness  as  to  the  facts  upon  which  his  opinion 
is  based. — Id. 

(B)  Subjects  of  Expert  TeatlmonT. 

<s»506  (Mo.App.)  Testimony  of  physician  that 
in  his  opinion,  when  plaintiff  received  the 
injury  of  which  she  told  him  there  was  a  frac- 
ture of  the  synovial  cartilages  in  the  knee;  held 
inadmissible,  where  the  question  of  any  injury 
was  in  issue. — Jackmann  v.  St  Louis  &  H.  Ry. 
Co.,  187  S.  W.  786. 

4=>526  (Ark.)  The  value  of  a  lounge  destroyed 
by  fire  does  not  require  expert  evidence. — Chunn 
V.  London  &  Lancashire  Fire  Ins.  Co.,  187  S. 
W.  807.  .    , 
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(G)  Oompeteaer  o(  Bzycrta. 

^=>535  (Mo.App.)  Testimony  that  an  automo- 
bile was  going  "fast"  is  inadmissible,  where  it 
does  not  appear  that  the  witness  was  qaalified 
to  testify  as  to  speed. — ^Priebe  v.  Crandall,  187 
S.  W.  605. 

«=3543(2)  (Tex.Civ.App.)  A  skilled  witness  who 
is  familiar  with  services  connected  with  some 
particular  profession,  trade,  or  calling  may  esti- 
mate their  value,  and  it  is  not  required  that  he 
should  be  intimately  acquainted  with  the  na- 
ture of  the  services  which  he  is  appraisinj;  but 
he  may  Itnow  them  in  a  very  general  way.— 
Brady  v.  Richey  &  Casey,  187  8.  W.  508. 

(D)   Bxaminatlon  o<  Elxperta* 

«=>547  (Tex.Civ.App.)  Testimony  of  doctors  as 
to  what  was  found  by  their  first  examination  of 
plaintiif,  as  well  as  what  they  found  in  last  ex- 
amination to  make  comparisons,  not  based  on 
statements  or  voluntary  acts  of  plaintiff,  was 
admissible.— Kansas  City,  M.  &  O.  Ry.  Co.  of 
Texas  v.  Durrett,  187  8.  W.  427. 
«=»553(3)  (Tex.Civ.App.)  In  broker^s  action 
for  commission  for  effecting  a  lease,  it  was  not 
error  to  permit  him  to  embrace,  in  question  as 
to  reasonable  value  of  such  services,  his  con- 
struction of  terms  of  lease,  upon  which  defend- 
ant might  inquire  thereon  upon  his  construc- 
tion.—Brady  V.  Richey  &  Casey,  187  S.  W.  508. 

(F)  BSeet  of  Opinion  ETidonee. 

<3=s>S70  (Mo.App.)  Testimony  of  surgeon  ae  to 
personal  injury  is  not  conclusiTe,  but  advisory 
only.— Bums  v.  Polar  Wave  Ice  &  Fuel  Co.,  187 
S.  W.  146. 

€=571(7)  (Mo.App.)  Where  plaintiffs  contract- 
ed to  liilaster  a  building  in  a  good  workmanlike 
manner  and  replace  any  defective  work  in  two 
years,  testimony  of  a  plasterer  who  examined 
it  after  four  years  is  without  evidentiary  value, 
as  to  value  of  work  done.— Craig  v.  McNichols 
Furniture  Co.,  187  S.  W.  793. 
^=3574  (Mo.App.)  Evidence  based  on  estimates 
and  on  opinions  must  yield  to  physical  facts. — 
Underwood  v.  West,  187  8.  W.  84. 

XIV.  WEIGHT  AHB  SUFFICIIiNOT. 

€=9588  (Tex.Civ.App.)  A  Juror  is  not  required 
to  believe  a  witness,  although  he  makes  a.  plain 
statement  of  what  is  not  impossible  and  is  nei- 
ther impeached  nor  contradicted  by  direct  evi- 
dence, but  may  discredit  him  on  account  of  the 
manner  of  testifying  and  attendant  circumstanc- 
es.— Wichita  Falls  Traction  Co.  v.  Berry,  187  S. 
W.  415. 

€=»589  (Tex.Civ.App.)  Although  the  entire  tes- 
timony as  to  the  instructions  given  a  chauffeur 
which  were  depended  upon  to  show  the  scope  of 
his  employment  came  from  defendant  and  his 
wife,  yet  their  uncontradicted  testimony  can- 
not be  disregarded.— Hill  v.  Staats,  187  8.  W. 
1039. 

€s»596(l)  (Ark.)  In  an  action  on  an  alleged 
oral  contract  to  renew  a  policy  of  Ore  insur- 
ance, although  burden  is  on  plaintiff  to  estab- 
lish parol  contract  to  renew,  a  preponderance 
of  evidence  is  sufficient,  clear  and  convincing 
proof  not  being  necessary. — ^tna  Ins.  Co.  v. 
Short,  187  8.  W.  657. 

€=9596(1)  (Mo.App.)  In  actions  for  loss  by  fire 
from  locomotive,  plaintiff  need  prove  his  case 
only  by  fair  preponderance  of  evidence. — Slack 
V.  St  Louis,  I.  M.  &  S.  By.  Co.,  187  8.  W.  275. 

EXAMINATION. 

See  Criminal  Law,  €=>225 ;   Evidence,  €=9501, 
547.  563;    Witnesses,  €=>240,  271. 

EXCAVATIONS. 

Bee  Adjoining  Landownen. 


EXCEPJIONS. 

See  Appeal  and  Error,  €=3263-268,  502;  Crim- 
inal Law,  €=91048-1066:  Deeds,  €=3139; 
Easements,  €=»14:    Pleading,  €=9228. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  €=9544 ;  Certiorari,  €=» 
•   70;    Criminal  Law.  €=91090-1095.  IIU. 

I.  NATURE,  FORM,  AXD  OOKTEHTS  IX 
QEKERAI,. 

€=96  (Mo.)  There  in  no  law  authorizing  a  bill 
of  exceptions  to  be  filed  in  the  county  court  con- 
taining the  oral  and  documentary  evidence  intro- 
duced before  such  court  so  that  it  may  be  made 
a  part  of  th^  record  thereot— State  ex  reL  Combs 
V.  Staten,  187  8.  W.  42. 

€=922  (Ark.)  Where  offered  evidence  is  exdnd- 
cd  as  not  proving  a  proper  subject  of  counter- 
claim, papers,  whose  form  is  immaterial,  consti- 
tuting part  of  such  evidence,  need  not  be  copied 
into  the  bill  of  exceptions.— Neely  v.  Wilmore, 
187  S.  W.  637, 

n.   SEnXEMENT,  SIGNIKO.  AHD 
FIUNO. 

€=932(3)  (Mo.App.)  Appellee  cannot  complain 
because  the  bill  of  exceptions  was  signed  both 
by  the  trial  judge  and  a  special  judge  who  was 
acting  during  the  trial  court's  illness  at  the  time 
of  signature. — Johnson  v.  Missouri  Pac.  By.  Co., 
187  8.  W.  282. 

EXCESSIVE  DAMAGES. 

See  Damages.  €=9132.  134. 

EXCHANGES. 

€=99  (Mo.App.)  In  suit  for  an  accounting  by 
member  of  exchange   for   damages   in    settling 
"future"    grain    contract    in    alleged    "corner, 
pleaditg  and  proof  held  not  to  warrant  reooT- 
ery.— Albers  v.  Moffltt,  187  8.  W.  903. 

EXCUSABLE  HOMICiDL 

See  Homicide,  €=9125. 

EXECUTION. 


See  Attachment; 
Homestead. 


Costs.  €=9279:    Exemptions: 


EXECUTORS  AND  ADMINISTRATORS. 

See  Constitutional  Law.  €=9306:  Descent  and 
Distribution:  Dower.  €=968:  Husband  and 
Wife,  €=9276;  Judgment.  €=9735:  Manda- 
mus, €=960;  Partition,  €=>13:  Trusu: 
Wills. 

II.  APPOINTMENT.    QDAIJFIOATIOH. 
AND   TENURE. 

€=9«7(3)  (Mo.App.)  Under  Rev.  St.  1909,  |  15. 
widow,  improvident,  wasteful,  without  appre- 
ciation of  value  of  money,  of  immoral  character, 
etc.,  held  entitled  to  appointment  as  adminis- 
tratrix of  husband's  estate,  unless  disqaaiified 
by  section  14. — State  ex  rel.  Sconland  t.  Thomp- 
son, 187  8.  W.  804. 

€=9 1 9  (Mo.App.)  Party  entitled  to  administer 
upon  a  decedent's  estate  may  renounce  the  right, 
the  statute  so  providing,  and  may  do  so  by  an 
antenuptial  contract  executed  in  consideration 
of  marriage.- State  ex  rel.  Scanland  v.  Thomp- 
son, 187  8.  W.  804. 

AJatenuptial  contract  between  decedent  and 
widow,  which  merely  awarded  her  $5.O00  at 
marriage  and  $2,000  per  year  so  long  as  rbr 
continued  his  wife,  and  thereafter  "barred  her 
from  hie  property,  was  not  a  renunciation  of 
her  right  as  widow  to  administer  his  estate. 
-Id. 

*=»22(2)  (Tex.Oiv.App.)  Under  Rev.  St.  art. 
8801,  Xeld,  that  a  county  jodca  not  oaly 
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but  must  appoint  a  temporary  administrator,  to 
preserve  an  estate  from  waste  pending  the  coh- 
test  of  a  will.-Huth  v.  Huth,  lOT  8.  W.  528. 
<@=>30  (Tex.Civ.App.)  Under  Rev.  St.  arts. 
3362,  3291,  touching  appointment  of  executors 
and  administrators,  though  an  executor  named 
in  a  will  qualified  by  taking  required  oath  he 
abandoned  nis  office  where  he  failed  to  take  pos- 
session of  any  of  the  property,  to  give  bond,  or 
in  any  way  act  as  such  executor  and  is  con- 
testing the  will.— Huth  v.  Huth,  187  S.  W. 
523. 

€ss3l  (Mo.App.)  Authority  of  administrator 
pendente  lite  appointed  by  probate  court  con- 
tinued until  final  result  of  will  contest  was  duly 
certified  to  probate  court,  and  did  not  die  upon 
termination  of  the  will  contest,  and  transcript 
of  record  of  will  contest  in  circuit  court  avail- 
ed defendants  nothing  in  administrator's  ac- 
tions of  unlawful  entry  and  detainer. — Diehr  v. 
Dean,  187  S.  W.  602. 

m.  ASSETS.  APPRAI8AI.,  AMD  IS- 
VENTORT. 

$=>46  (Tex.OiT.App.)  Fund  due  under  policy  of 
insurance  to  one  of  joint  beneficiaries  who  sur- 
vived the  insured  held  not  exempt  from  admin- 
istration under  Acts  33d  Leg.  c.  113,  i  21,  at 
the  death  of  a  deceased  beneficiary.— Modern 
Woodmen  of  America  t.  'STanowsky,  187  S.  W. 
728. 

€=353  (Tez.Civ.App.)  Where  the  fund  due  up- 
on certificate  of  insurance  is  exempt  property, 
it  is  not  subject  to  administration.— Modern 
Woodmen  of  America  v.  Yanowsky,  187  S.  W. 
728. 

IV.   COI.I.E0TION  ANB  MAJTAOElCEin 
or  ESTATE. 

<&=>I22(2)  (Tex.Civ.App.)  Under  Rev.  St.  art. 
3556,  held  that  a  temporary  administrator  ap- 
pointed pending  contest  of  a  will  has  the  pow- 
er, when  so  given  by  the  court  in  his  order  of 
appointment,  to  take  possession  of  all  common 
property  of  the  estate  and  held  same  in  trust 
for  benefit  of  those  entitled  until  such  contest 
is  determined.-nHatli  t.  Huth,  187  S.  W.  528. 

VI.  AIXOWANOE  Ain>  PATMENT  OF 

CI.AIMS. 

(A)  lilabillties  of  Bstate. 

€=3206(2)  (Ark.)  An  implied  contract  to  pay 
for  services  in  keeping  house,  nursing,  etc., 
would  permit  a  recovery  for  what  the  services 
were  reiisouably  worth  or  their  reasonable  val- 
ue.—Miller  V.  Summers,  187  S.  W.  664. 
€=>22l(5)  (Ark.)  Kvidence  held  sufiident  to 
show  tliat  claimant's  services  in  keeping  house 
and  caring  for  deceased  were  not  intended  or 
expected  to  be  gratuitous,  and  that  there  was  an 
implied  contract  for  bayment.— Miller  v.  Sum- 
mers, 187  S.  W.  664. 

(D)  Presentation  and  Allovranee. 

<S=»225(1)  (Ark.)  Under  Kirby's  Dig.  §§  113, 
114,  evidence  held  to  sustain  finding  that  claim 
agninst  estate  was  not  barred  by  statute  of  non- 
claim.— IJttle  V.  Arkansas  Trust  &  Banking 
Co.,  187  S.  W.  620. 

It  is  not  essential  to  support  finding  that 
claim  is  not  barred  to  show  that  it  was  filed 
■with  clerk,  it  being  sufficient  if  presentation 
-was  made  to  administrator  within  one  year  of 
the  date  of  his  letters.— Id. 
<@=3223(1)  (Ark.)  All  the  items  of  account 
against   an   estate   accruing   more   than    three 

f rears  before  death  of  deceased  were  barred  by 
imitations,  and  could  not  be  recovered  on. — 
Miller  v.  Summers.  187  S.  W.  664. 
<S=»225(2)  (Ark.)  Where  will  authorized  trus- 
tees to  pass  on  claims,  but  administratrix  was 
appointeid  and  notice  to  creditors  published, 
Htatnte  of  nonclaim  was  set  in  motion  and 
would  not  be  foiled  by  proceedings  before  trus- 


tees.—Little  ▼.  AtkasHw  Trust  &  Banking  Co., 
187  S  W  629 

«=227a)"  (Ark.)  Under  Brby'a  Dig.  §  113, 
claim,  against  estate  for  keeping  house,  nursing, 
and  canng  for  deceased  during  his  last  illness 
held  sufficiently  definite  to  invoke  the  jurisdic- 
tion of  the  court;  as  It  indicated  the  kind  of 
evidence  that  could  be  used  in  the  establishment 
thereof.— MiUer  *.  Summers,  187  S.  W.  664. 

(O)  DIapnted  Claims. 
«=>250  CTKt'Clv.App.)  The  probate  court  has 
exclusive,  original  jurisdiction  in  a  ipending  ad- 
ministration of  claims  and  liens  against  the  es- 
tate, and  the  remedy  upon  the  administrator's 
rejection  of  a  lien  is  m  that  court,  and  the 
district  courts  have  no  jurisdiction  over  the 
management  of  the  estate,  except  on  appeal. — 
Ralston  v.  Stainbrook,  187  S.  W.  413. 
4=>2SI  (Mo.App.)  In  an  application  in  probate 
court  for  the  allowance  of  a  running  account, 
formal  pleadin)^  are  unnecessary  to  raise  the 
objection  that  plaintiS!  is  attempting  to  split  his 
demand  having  already  recovered  a  portion  of 
the  same  account.— Peper  Automobile  Co,  v.  St. 
Louis  Union  Trust  Co.,  187  S.  W.  109. 
$s:>2S6(4)  (Ark.)  Where  no  motion  that  claim 
against  estate  be  made  definite  and  certain  as 
required  by  Kirby's  Dig.  §  113,  was  made  in 
probate  court  upon  hearing  thereof,  there  was 
no  abuse  of  discretion  in  denying  the  motion 
made  upon  the  calling  of  the  case  for  trial  in 
circuit  court— Miller  v.  •  Summers,  187  S.  W. 
664. 

X.   ACTIONS. 

«s»429  (Mo.App.)  Under  Rev.  St  1909,  S$  7687, 
7688,  administrator  pendente  lite  was  invest- 
ed with  authority,  when  acting  under  order  of 
the  probate  court  requiring  him  to  take  posses- 
sion of  decedent's  realty  and  rent  It,  to  bnng  ac- 
tions of  unlawful  entry  and  detainer  against 
occupants.— Didir  v.  Dean,  187  S.  W.  602. 
«=343l(2)  (Tex.CaT.App.)  District  courts  have 
no  Jurisdiction  of  suits  against  estates  in  ad- 
ministration unless  the  claim  has  been  first  pre- 
sented to  and  rejected  by  the  administrator, 
and  unless  the  claimant  has  some  legal  or  equit- 
able right  connected  with  his  claim,  and  the 
powers  of  the  probate  court  are  inadequate. — 
Ralston  v.  Stainbrook,  187  8.  W.  413. 
$=9435  (Tex.Civ.App.)  Under  Rev.  St  arts. 
8443,  3446,  3452,  3450,  3457*  and  3488,  ad- 
ministrator's refusal  to  recognize  a  lien  upon  a 
part  of  land,  if  a  money  claim  bad  been  allow- 
ed^ did  not  authorize  claimant  to  sue  in  dis- 
trict court  to  subject  the  land  to  payment  of 
claim.— Ralston  v.  Stainbrook,  187  S.  W.  418. 
€=>45l(4)  (Alls..)  Findings  that  claim  was  never 
exhibited  to  administratrix,  nor  allowed  by  her, 
nor  filed  in  probate  court,  do  not  prevent  re- 
covery where  facts  found  show  presentation  of 
claim. — Little  v.  Arkansas  Trust  &  Banking 
Co.,  187  S.  W.  629. 

EXEMPTIONS. 

See     Executors    and    Administratorsv    €=»53; 
Homestead;    Trusts,  ®=»151. 

I.  NATURE  AND  EXTENT. 

CO)  Property  and  Rlckta  Elzempt. 

®=344  (Tenn.)  An  automobile  is  not  exempt 
from  execution,  under  Shannon's  Code,  |  3794, 
exempting  horses,  mules,  and  wagons,  etc. — 
Prater  v.  Reichman,  187  S.  W.  305. 

EXHUMATION. 

See  Insurance,  $=3>549. 


EXPENDITURES. 

See  Guardian  and  Ward,  €=>58. 
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EXPERT  TESTIMONY. 

See  Evidence,  ^s>506-674. 

EXPERT  WITNESSES. 

See  Crlmiiial  Law,  ®=>456. 

EXPLOSIVES. 

See  Master  and  Servant,  <6s»lll,  259.  279,  286. 
^=98  (Tez.Civ.App.)  A  railroad  owes  the  doty 
to  strangers  who  might  be  expected  to  be  near  a 
tank  car  to  exercise  ordinary  care  to  see  that 
car  was  in  condition  to  avoid  an  explosion.— 
MagnoUa  Petroleum  Co.  v.  Bay,  187  S.  W.  1085. 

EXTRA  WORK. 

See  Contracts,  «=9232. 

FAILURE  OF  CONSIDERATION. 

See  Deeds,  «=>19. 

FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

FALSE  PERSONATION. 

See  Robbery,  <&s>26. 

FEDERAL  COURTS. 

See  Courts,  «ss>97. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Master  and  Servant.  «s»134.  187.  265,  278, 
281,  284,  285.  286.  289.  298.  296:  NegUgence, 
«3>101,  141;    Trial.  «3>253. 

FEE  BILL 

See  Costs,  e=fW,  279. 

FEES. 

See  Costs,  €=»172;  Insurance.  e=>602:  Inter- 
pleader, 4=335. 

Ff  E  SIMPLE. 

See  Estates,  «s95;    Wills,  «s»600.  608. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «=3201,  269,  279. 

FENCES. 

See  Easements.  4=953. 

FERRIES. 

Z.  BSTABLISHMEMT  AND  ICAINTE- 

NANCE. 

4=>I0  (Ark.)  A  franchise  for  the  operation  of  a 
ferry  is  a  creature  of  the  sovereign  power  and 
cannot  be  exercised  without  the  consent  of  the 
state.— Sbulto  v,  Munn,  187  S.  W.  316. 

II.  KEOVIJLTION  AND  OPERATION. 

4=>34  (Ark.)  Where  a  ferry  crosses  a  navigable 
stream  at  a  point  of  convenient  access  by  private 
way  to  a  public  road,  it  is  a  ferry  at  which 
a  public  road  crosses  within  the  meaning  of 
Kirby's  Dig.  g  3570,  and  subject  to  the  penal- 
ties prescribed  by  section  3582  for  operating  an 
unlicensed  ferry  contrary  to  sections  3555,  3558. 
— Shults  v.  Munn,  187  S.  W.  316. 

In  proceedings  to  recover  penalties  for  operat- 
ing an  unlicensed  ferry  contrary  to  Kirby's  Dig. 
U  3556,  3558,  3570,  evidence  that  the  ferry  is 
reached  by  a  public  road  in  the  county  across 
the  river  from  the  county  in  which  the  action 
*«  brougtatt  ia  competent.— Id. 


FIDELITY  INSURANCE. 

See  Insurance,  <Sss»146, 146.  250.  250,  266,  285. 

FIDUCIARY  REUTIONS. 

See  'mils.  «=»168. 

FILING. 

See  Appeal  and  Error.  «=»627:   Criminal  Law, 
«=9l092.  1099. 

FINAL  JUDGMENTS  AND  DECREES. 

See  Appeal  and  Error.  4=>66-82. 

FINDINGS. 

See  Appeal  and  Error,  <e=>99&-1022;    Master 
and  Servant.  4=3297. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

See  Arson;    Railroads.  «=»453-485. 

FLOWAGE. 

See  Waters  and  Water  Courses.  4=9171,  178L 

FOOD. 

See  Adulteration. 

FORCE. 

See  Robbery,  4=96. 

FORCIBLE  ENTRY  AND  DETAINER. 

See    Executors    and    Administrators,    4=>426; 
Landlord  and  Tenant.  4=3291. 

I.  civn.  riABHiiTT. 

4s»6(2)  (Mo.App.)  In  forcible  entry  and  de- 
tainer and  unlawful  detainer  cases  the  question 
at  issue  is  not  one  of  title  or  right  of  posses- 
sion, but  whether  plaintiff  was  in  actual  posses- 
(bob  and  whether  no  was  dispossessed  by  the  de- 
fendant.—Bixeman  V.  Reichel,  187  S.  W.  2G9. 
4=39(!U  (Mo.App.)  One  cannot  maintain  an  ac- 
tion of  forcible  entry  and  detainer  who  at  the 
time  of  his  dispossession  was  not  in  the  exclu- 
sive possession  of  the  land,  though  there  is  an 
exception  to  the  rule  when  one  tenant  in  common 
has  been  dispossessed  by  his  cotcnant. — Bixe- 
man V.  Keichel,  187  S.  W.  289. 
4=99(2)  (Mo.App.)  Purchaser  in  possession  un- 
der contract  for  conveyance  or  by  vendor's  oral 
permission,  and  merely  as  a  licensee,  prepara- 
tory to  taking  possession  after  sale,  was  not  in 
such  exclusive  possession  at  the  time  of  his  dis- 
possession by  the  vendor  as  to  enable  him  to  re- 
sort to  au  action  of  forcible  entry  and  detainer. 
—Bixeman  v.  Reichel,  187  S.  W.  289. 
4=329(4)  (MoApp.)  In  actions  of  unlawful  en- 
try and  detainer,  evidence  as  to  time  defendants 
took  possession  held  sufficient  to  warrant  find- 
ings of  guilt  in  each  case.— Diehr  t.  Dean,  187 
S.  W.  602. 

FORECLOSURE. 

See    Chattel   Mortgages,    4=9277;     Mortzages, 
4=9413-589. 

FOREIGN  CORPORATIONS. 

See  Corporations,  4=9648,  <I61;  Railroada,  «» 
33. 

FOREIGN  JUDGMENTS. 

See  Judgment,  4=9816. 

FORFEITURES.       C  ,00^ Ic 

See  Insurance,  4s>310-362 ;  Landlord  and  Ten- 
;    ant.  4»103-111. 
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FOfiGERY. 

See  Indictment  and  Information.  4es94. 

®=56  (TeT.Cr.App.)  Where  a  person  making  an 
instrument  in  writing  acts  under  an  authority 
which  be  has  good  reason  to  believe,  and  does 
belicTe,  to  be  sufficient,  he  is  not  Builty  of 
forgery.— Ferguson  v.  State,  187  S.  W.  476. 
®=2I  (Tex.Or.App.)  As  the  statute  on  prin- 
cipals applies  to  all  offenses,  so  far  as  forgery  is 
concerned,  it  is  exactly  the  same  as  if  specifical- 
ly embraced  in  and  a  part  of  the  forgery  statute. 
—Ferguson  v.  State,  187  S.  W.  476. 

Where  a  person  commits  forgery  by  an  agent, 
he  is  guilty  as  a  principal  whether  or  not  agent 
is  also  guilty. — Id. 

«=>37  (Tex.Or.App.)  Testimony,  that  person 
whose  name  was  forged  delivered  cotton  as  a 
credit  on  a  note  previously  made  by  him,  was  ad- 
missible.—Ferguson  V.  State,  187  S.  W.  476. 

In  a  prosecution  for  forgery  In  inducing  the 
making  of  a  false  note  paytiole  to  bank  of  which 
defendant  was  vice  president,  testimony  of  a 
witness  on  examination  of  the  books  of  bank, 
that  they  did  not  show  a  credit  on  another 
note  of  the  person  whose  name  was  forged  pay- 
able to  bank  was  admissible. — Id. 

Testimony  as  to  notes  made  by  person  whose 
name  was  forged  and  payments  uiereon  was  ad- 
missible and  material. — Id. 
«=»44(2)  (Tex.Cr.App.)  In  a  prosecution  for 
forgery  in  inducing  making  ot  a  false  note,  in 
which  defendant  attempted  to  prove  an  alibi,  it 
appearing  that  note  was  signed  by  a  clerk  at 
direction  of  defendant  who  was  vice  president  of 
bank  made  payee  in  the  forged  note,  evidence 
held  sufficient  to  support  a  verdict  of  guilty. 
—Ferguson  v.  State,  187  S.  W.  476. 
9=>48  (Tex.Cr.App.)  In  a  prosecution  for  forg- 
ery in  inducing  making  of  a  false  note  and  pass- 
ing it,  an  instraction  as  to  passing  a  forged  in- 
strument was  not  error.— Ferguson  v.  State,  187 
S.  W.  476. 

FRANCHISES. 

See  Electricity,  «s»4;    Ferries.  «=9lO. 

FRAUD. 

See  Brokers,  ©=s>38:  Corporations.  e=»80,  317; 
Deeds,  <e=>196,  211;  Frauds,  Statute  of; 
Fraudulent  Conveyances;  Insurance,  ®=>256; 
Principal  and  Agent,  «=84;    Trial,  #=»193, 

I.  DEOEFTION   OOlfBTITTmNO 

FHAlm  Ain>  LIABIUTT 

THEREFOR. 

«:»25  (Tex.Civ.App.)  No  action  for  fraud  aris- 
es unless  damage  results. — Hope  v.  Shirley.  187 
S.  W.  973. 

H.  ACTIONS. 
(B)   Parties   and   Pleadlnar. 

€=741  (Mo.)  Petition  in  an  .action  for  damages 
for  fraud,  whereby  plaintiff  was  induced  to  sell 
shares  of  corporate  stock  worth  $136  per  share 
for  $80  per  share,  held  to  state  a  cause  of  action. 
—Wagner  v.  Binder,  187  S.  W.  1128. 
<S=>47  (Teti.Civ.App.)  Petition  in  action  for 
damages  for  fraud  in  purchasing  plaintiff's  land 
at  less  than  Its  listed  price,  so  that  plaintiff 
was  compelled  to  pay  a  broker's  commission, 
not  showing  that  plaintiff  had  sustained  any 
damage,  held  to  state  no  cause  of  action. — 
Hope  V.  Shirley,  187  S.  W.  073. 
<&=749  (Mo.)  In  an  action  for  fraud  for  induc- 
ing plaintiff  to  sell  shares  of  corporate  stock  for 
less  than  their  value,  held  no  variance  between 
the  pleadings  and  proof.— Wagner  v.  Binder,  187 
S.  W.  1128. 

(C)  Bviaeaee. 

C:=>52  (Mo)  In  ati  action  for  fraud  for  inducing 
plaintiff  to  sell  corporate  shares  of  stock   for 


less  than  thdr  value,  evidence  designed  to  throw 
light  npon  the  value  of  the  corporate  property, 
the  value  of  the  shares  of  stock,  and  the  charges 
of  fraud  h^li  properly  admitted.— Wagner  v. 
Binder,  187  S.  W.  im 

In  action  for  fraud  in  Inducing  plaintiff  to 
sell  shares  of  stock  for  less  than  their  value, 
evidence  as  to  the  price  for  which  defendant  as 
plaintiffs  agent  sold  such  stock  is  admissible 
on  the  issue  of  fraud.— Id. 

^=357  (MoJ  In  an  ^cdon  for  fraud  in  induc- 
ing plaintiff  to  sell  shares  of  corporate  stock 
for  less  than  their  value,  evidence  as  to  the  price 
for  which  a  defendant  sold  pUiintifrs  stock  as  her 
agent  held  admissible  on  the  measure  of  dam- 
ages, where  it  tended  to  show  a  fraudulent  scheme 
to  secure  the  agency,  and  that  he  had  defrauded 
her  of  the  difference  between  the  price  paid  her 
and  the  price  for  which  he  sold  the  stock.— 
Wagner  v.  Binder,  187  S.  W.  1128. 
€=>58(1)  (Mo.)  Evidence  held  sufficient  to  sus- 
tain a  judgment  for  plaintiff  for  damages 
azainst  defendants  for  fraudulently  inducing 
plaintiff  to  sell  corporate  shares  of  stock  for 
less  than  their  true  value.— Wagner  v.  Binder, 
187  S.  W.  1128. 

<3=358(2)  (Mo.)  In  an  action  for  fraud  for  in- 
ducing plaintis  to  sell  shares  of  corporate  stock 
for  less  than  their  value,  evidence  held  sufficient 
to  warrant  a  finding  that  statements  made  by 
defendants  with  reference  to  the  value  of  plain- 
tiff's stodf  were  statements  as  to  material  facts 
and  known  to  be  untrue,  and  not  mere  expres- 
Ejions  of  opinion  not  constituting  actionable 
fraud.- Wagner  v.  Binder,  187  S.  W.  112a 

(D)  Damasc*. 

iS=359(3)  (TextCiv.Aj>p.)  Where  .vendee  is  in- 
duced by  false  representations  as  to  the  value 
or  qu^Llity  of  lands  to  enter  into  a  contract  to 
purchase  to  bis  loss,  the  measure  of  his  damages 
m  action  therefor  is  the  difference  between  the 
sum  paid  and  the  vnliie  of  the  land. — Martin  v. 
Goodman,  187  S.  W.  689. 
^»62  (MoO  In  an  action  for  fraud  for  induc- 
ing plaintiff  to  sell  shares  of  corporate  stock  for 
less  than  their  value,  a  verdict  for  plaintiff  for 
^,352  held  not  excessive,  where  the  evidence 
showed  that  she  owned  167  shares  of  stock 
worth  at  least  $136  per  share,  for  which  she  re- 
ceived $80  per  share.- Wagner  v.  Binder,  187 
S.  W.  1128. 

(B)  Trial,  .Jnanrment,  and  Review. 

®=>64(1)  (MoO  In  an  action  for  fraud  whereby 
plaintiff  was  induced  to  sell  shares  of  corporate 
stock  for  less  than  their  value,  held,  that  the 
question  whether  statements  made  by  defend- 
ants as  to  the  value  of  such  stock  were  merely 
expressions  of  opinion  not  constituting  action- 
able fraud,  or  whether  such  statements  were  of 
material  facts  known  to  be  untrue,  was  prop- 
erly a  jury  question.- Wagner  v.  Binder,  187 
S.  W.  1128. 

$=»65(1)  (Mo.)  In  an  action  for  fraud  whereby 
plaintiff  was  Induced  to  sell  corporate  shares  of 
stock  for  less  than  their  value,  an_  instruction 
that  plaintifTs  measure  of  damages  is  such  sum 
as  would  fairly  compensate  her  for  the  damages 
directly  suffered  as  a  result  of  the  fraud  and 
misrepresentation,  and  that  the  jury  should 
consider  the  difference  between  the  reasonable 
value  of  plaintiffs  stock  and  the  price  which 
she  received,  held  proper. — Wagner  v.  Binder, 
187  S.  W.  1128. 

An  instruction  that  the  measure  of  damages 
for  fraudulently  inducing  the  plaintiff  to  sell 
shares  of  stock  for  less  than  their  value  is  the 
difference  between  the  price  paid  and  the  value 
On  one  date  instead  of  another  held  not  erro- 
neous, where  there  was  no  evidence  of  a  change 
in  value  between  such  dates  and  no  contention 
in  the  trial  court  that  there  was  any  such 
change  of  value. — Id. 

In  an  action  for  fraod,  a  requested  instruction 
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that  option  executed  by  defendant  and  rtlied 
on  by  plaintiff  did  not  constitute  false  or  fraud- 
ulent representation  upon  which  a  recovery 
could  be  had  held  properly  refused  as  not  war- 
ranted by  the  evidence. — Id. 

FRAUDS,  STATUTE  OF. 

m.  PROMISES   TO   AKSWEB   FOB 

DEBT.  DEFAtri.T,  OB  MISCAB- 

BIAOE   or  ANOTHEB. 

^»I4  (Tex.Civ.App.)  A  parol  promise  by  a 
wife  to  pay  a  debt  due  a  physician  by  her  nus- 
band  for  services  rendered  necessary  to  her 
child  would  not  render  her  separate  estate  lia- 
ble.—Davenport  V.  Rutledge,  187  S.  W.  988. 
ig=>23(3)  (Ark.)  Contractor's  promise  to  pay  a 
debt  of  the  subcontractor,  supported  by  a  suf- 
ficient consideration,  held  an  original,  and  not  a 
collateral,  promise. — Brown  v.  Morrow,  187  8. 
W.  449. 

^=324  (Ark.)  In  determining  whether  an  oral 
promise  is  original  or  collateral,  the  intention  of 
the  parties  at  the  time  it  was  made  must  be 
regarded ;  and  the  words  of  the  promise,  the 
situation  of  the  parties,  and  all  the  condittona 
attending  the  transaction  should  be  considered. 
—Brown  ▼.  Morrow,  187  S.  W.  449. 

VI.   BEAI.  PBOPEBTT    AND  ESTATES 
AND  INTEBEST8  THEBEIN. 

9=>72(1)  (Mo.App.)  Suit  to  enforce  agreement 
for  common  use  of  railroad  switch  on  land  of 
complainant  and  respondent  is  not  on  a  con- 
tract for  the  sale  of  lands  within  Rev.  St  1909, 
L 2783.— P.  M.  Bruner  Granitoid  Co.  v.  Olencoe 
ime  &  Cement  Co.,  187  S.  W.  807. 

FRAUDULENT  CONVEYANCES. 

I.  TBANSFEBS  AND  TBANSAOTIONS 
INVALID. 

(D)   IndebteAnera,  InaolTener,  (utd  lataait 
of  Grantor. 

iE:=>57(3)  (Ark.)  Conveyance  o>  property  by  cor- 
poration, under  agreements  providing  that  if  it 
sold  for  more  than  debt  mentioned,  surplus 
should  be  returned  to  company's  president,  with- 
out requiring  it  paid  on  company's  other  debts, 
stipulating  it  should  not  be  considered  a  mort- 
gage, held  calculated  to  deceive,  and  fraudulent 
toward  company's  creditors.— Morgan  Co.  v. 
Bucna  Vista  Veneer  Co.,  187  S.  W.  640. 
<S=j57(3)  (Mo.)  Where  a  father,  within  two 
months  after  the  maturity  of  his  debt  to  plain- 
tiff, conveyed  to  hiB_  son  all  of  his  real  estate 
and  personalty,  receiving  only  fSOO,  which  was 
borrowed  on  the  land  conveyed,  and,  when  judg- 
ment was  entered  ujkju  plaintiff's  note,  execu- 
tion was  issued  and  returned  unsatisfied,  the 
father  was  rendered  insolvent  by  the  conveyance. 
—Barrett  v.  Foote,  187  S.  W.  67. 
€=»64(2)  (Mo.)  Where  a  father's  conveyance  to 
his  son  rendered  the  father  insolvent  and  was 
made  without  provision  for  payment  of  the 
father's  existing  creditor,  the  son  agreeing  to 
support  the  father  for  life,  borrow  $500  on  the 
land,  and  turn  it  over,  such  conveyance  was  in- 
valid as  to  such  creditor,  regardless  of  motives. 
—Barrett  v.  Foote,  187  S.  W.  67. 

(B)   Conslderatton. 

<S=»74(3)  (Tex.Civ.Apn.)  Under  Rev.  St.  art. 
3967,  relating  to  fraudulent  conveyances,  to  sus- 
tain a  gift  of  land  as  against  prior  creditors 
it  must  appear  that  the  grantor  was,  at  the 
time,  possessed  of  property  within  the  state  sub- 
ject to  execution,  sufficient  to  pay  his  existing 
debts.— First  State  Bank  &  Trust  Co.  of  Abilene 
v.  Walker.  187  S.  W.  724. 
«=»95(1)  (Ark.)  Where  a  conveyance  by  a  hu»- 
band  to  his  wife  left  the  former  without  any 
property  subject  to  execution  and  the  wife  paid 
only  a  part  of  the  agreed  conaiderattoo,   the 


conveyance  was   firaudolent   aa   to  creditors.— 
Blakemore  v.  Edmondson,  187  S.  W.  912. 
€=»96(:9   (Mo.)  Conveyance  by  father  to  son. 
which   rendered    father   insolvent,   of   land   m 


which  the  son  owned  a  half  interest,  son  agree- 
ing to  anpport  father,  lesult  being  that  he  lield 
1675  of  father's  property  for  future  support. 


was  invalid  as  to  an  existing  creditor  of  the 
father.— Barrett  v.  Foote,  187  S.  W.  67. 

(F)  Conlldentlal  Relatlona  of.Partlea. 

4s»l07  (Mo.)  In  dealings  between  father  and 
son,  aa  between  husband  and  wife,  where  the 
rights  of  creditors  are  involved,  their  acts 
should  be  closely  scrutinised. — ^Barrett  t.  Foote, 

187  S.  W.  67. 

(J)  Kmovrleda«  and  latent  of  Grantee. 

€=»I59(2)  (Ark.)  Qrantee  of  corporation  wUcb 
transferred  to  him  all  of  its  property  was  bound 
to  know  the  transfer  rendered  the  company  in- 
solvent-Morgan Co.  T.  Buena  Vista  Veneer 
Co.,  187  S.  W.  640. 

HI.  BEMEDIES  OF  CBEDITOB8  AND 
PUBCHASEBS. 

(A)  Penoaa  Bntltled  to  Aaaert  Invalidity. 

«=>206(2)  (Tex.Civ.App.)  Where  a  creditor  takes 
a  renewal  note  for  his  debt,  after  the  debtor 
makes  a  voluntary  conveyance,  the  original  debt 
still  coodnuea  and  has  precedence  over  the 
fraudnlent  oonTeyance.  if  the  debtor  was  in- 
solvent at  the  time  of  the  gift.— EMrst  State 
Bank  &  Trust  Co.  of  Abilene  ▼.  Walker,  1S7  & 
W.  724. 

(O)  Bvldenee. 

9=9271(1)  (Tex.Civ.App.)  In  suit  to  remove 
cloud  on  title,  by  one  claiming  under  parol  gift 
from  a  debtor,  against  lenders  of  money  to  him 
claiming  the  rights  of  mortgagees  by  subroga- 
tion, burden  was  on  defendants  to  show  they 
were  prior  creditors  of  the  donor.— First  State 
Bank  &  Trust  Oo.  of  Abilene  v.  Walker,  187  S. 
W.  724. 

9=s>272  (Tex.Civ.App.)  In  suit  to  remove  cloud 
on  title,  by  one  claiming  under  parol  gift  from  a 
debtor,  against  lenders  of  money  to  him  claim- 
ing the  rights  of  mortgagees  by  subrogation,  bur- 
den was  on  plaintiff  to  show  her  donor's  sol- 
vency at  time  of  gift  only  if  defendants  were 
prior  creditors  of  donor. — First  State  Bank  & 
Trust  Co.  of  Abilene  v.  Walker,  187  S.  W.  724. 
®=>277(3)  (Ark.)  Where  evidence  showed  that 
insolvent  husband  conveyed  land  to  his  wife  for 
$1,000,  only  part  of  which  was  paid  by  her. 
the  transaction  was  presumptively  in  fraud  of 
creditors,  and  the  burden  was  on  the  defend- 
ants to  show  good  faith. — Blakemore  v.  Kd- 
mondson,  187  S.  W.  012. 

Evidence  held  insufficient  to  rebut  the  pre- 
sumption that  a  transfer  whareby  an  insolvent 
husband  conveyed  property  to  his  vrife,  who 
paid  only  part  of  the  agreed  consideratioB,  was 
in  fraud  of  creditors. — Id. 
®=>299(12)  (Mo.)  Evidence  held  insufficient  to 
warrant  a  cancellation  of  deeds  from  a  hus- 
band to  his  wife  on  tho  ground  that  such  deeds 
were  fraudulent  as  to  creditors. — Kraemer  v. 
Bennett  187  S.  W.  846. 

«=»299(13)  (Mo.)  In  suit  to  set  aside  a  ctHXTcy- 
ance  as  fraudulent,  evidence  held  sufficient  to 
show  defendant  executed  and  delivered  a  de^ 
to  the  land  to  bis  son  for  the  purpose  and  -with 
the  intent  of  hindering  and  delayiiig  plaintiff 
from  collecting  his  debt  and  of  placing  all  his 
property  beyond  reach  of  plaimtul.— Barrett  ▼. 
Foote,  187  S.  W.  67. 

4=>30l  (3)  (Mo.)  In  salt  to  set  aside  conveTasce 
as  fraudulent,  evidence  held  saffident  to  show 
that  a  defendant,  who  received  a  conveyance 
from  his  father,  knew  that  his  father  owed 
plaintiff  and  was  deeiroos  to  place  his  prot 
beyond  reach  of  aetsure.— Barrett  v.  Foo«e, 
S.  W.  87. 

In  suit  to  set  aside  ooBvayanca  aa  feandulent. 


ranee 
owed  T 


1255 


INDBX-DIQESI 


OwwtllMi  aiid  W*r4 


endence*AeIci  sufficient  to  show  that  the  debtor's 
•on  as  grantee,  attempted  to  aid  his  father  in 
placing  the  land  beyond  plaintiff's  creditor's 
reach,  and  accepted  a  deed  for  tliat  pnrpose. 

FREIGHT. 

See  Shipping,  «s3l46. 

FRIVOLOUS  APPEAL 

See  Costs,  «=9260. 

FUNDS. 

See  Corporations,  «=>312. 

FUTURE  ADVANCES. 

See  Chattel  Mortgages,  «=9U0. 

GAME. 

See  States,  «=>181. 

GARBAGE. 

See  Nuisance,  «=>67,  75. 

GARNISHMENT. 

See  Attachment 

H.  PERSONS    AND   PROPERTT   8UB> 
JECT  TO  GARNISHMENT. 

^s»52  (Ark.)  Where  insurance '  companj  sent 
draft  in  payment  of  defendant's  loss  to  its  agent 
for  delivery  to  defendant,  such  draft  remained 
the  property  of  the  insurance  company  subject 
to  recall  until  delivery  to  the  insured,  and 
could  not  be  reached  by  garnishee  proceedings 
in  which  such  agent  was  made  garnishee. — ^Ard 
V.  Bowie,  187  S.  W.  1066. 

VI.  PROCEEDINOS  TO  SUPPORT  OR 
ENFORCE. 

€=>I62  (Ark.)  In  garnishment  proceedings  to 
reach  a  draft  payable  to  defendant  for  insur- 
uDce  loss,  the  fact  that  the  insurance  policy 
was  in  the  name  of  the  defendant's  wife  is 
prima  facie  evidence  that  she  and  not  the  de- 
fendant is  entitled  to  the  proceeds  of  such 
draft— Ard  v.  Bowie.  187  S.  W.  1066. 

GEOGRAPHICAL  FACTS. 

See  Criminal  Law.  «=9304. 

GIFTS. 

See  Charities. 

I.  INTER  VIVOS. 

«8=949(6)  (Ark.)  Evidence  held  to  justify  a  find- 
ing that  mother  gave  a  bond  to  plaintifl. — Hag- 
Un  V.  Haglin,  187  S.  W.  321. 

GOOD  FAITH. 

See  Specific  Performance,  <S=»87.  9i. 

GOVERNOR. 

See  States,  «»«0.  119.  120. 

GRAND  JURY. 

See  Indictment  and   Information;    Injunction, 
€=>105;    Mandamus,  ^=aQl. 


GRANTS. 


See  PuMic  liands. 


GUARANTY. 

See  Carriers,  «=9l3:    Evidence.  «9461;    In- 
demnity. 

I.   REQUISITES  AND  VAUDITT. 

€=»7(1)  (Ark.)  Where  guarantors  indorsed  a 
guaranty  ot  ue  buyer's  performance  of  a  con- 
tract of  sale  on  the  back  of  such  contract,  the 
transaction  was  not  merely  an  offer  of  guaranty 
requiring  notice  of  acceptance,  but  all  that  was 
necessary  to  make  it  binding  on  the  guarantor 
was  that  the  seller  should  act  upon  it — ^J.  W. 
York  &  Sons  v.  Powell,  187  S.  W.  62a 

n.   CONSTRTTOTION  AND  OPERATION. 

®=930  (Tez.Civ.App.)  Where  defendant  wrote 
to  the  president  of  a  corporation  guaranteeing 
a  third  party's  debt  he  knew  was  due  the  corpora- 
tion, the  guaranty  was  available  to  the  corpora- 
tion.—Martin  V.  Blair  &  Hughes  Co.,  187  S. 
W.  605. 

«=5»36(2)  fTex.Clv.App.)  Where  defendant  guar- 
anteed a  third  party  s  debt  due  plaintiff,  he  was 
liable  only  for  the  then  existing  debt  with  legal 
interest  and  not  for  the  interest  and  attorney's 
fees  stipnlated  in  notes  subsequently  made  by 
the  debtor  to  plaintiff  for  the  debt  in  question. — 
Martin  v.  Blair  &  Hughes  Co.,  187  S.  W.  505. 
€=>36(3)  (Tex.Civ.App.)  Where  one  S.  checked 
on  defendant  banker  in  favor  of  W.,  who  in- 
dorsed the  check  to  plaintiff,  held  that  defend- 
ant was  liable  for  the  amount  under  a  letter  to 
plaintiff,  iNromising  to  take  care  of  W.'s  drafts 
on  S.  up  to  Sl,800.— Self  y.  Albany  Nat  Bank 
of  Albany.  1§7  S.  W.  882. 
«:»38(D  <Tez.CiT.App.)  A  banker's  letter  that 
he  would  take  care  of  W.'s  drafts  on  S.  np  to 
$1,800,  held  to  be  a  continning  guaranty,  where 
he  had  financed  S.'s  business  for  several  years. 
—Self  V.  Albany  Nat  Bank  of  Albany,  187  S. 
W.  982. 

rv.   REMEDIES  OF  CREDITORS. 

@=»9I  (Ark.)  Evidence  held  sufficient  to  show  a 
breach  of  contract  of  sale  by  the  buyer,  perform- 
ance of  which  had  been  guaranteed  by  the  de- 
fendants.—J.  W.  York  &  Sons  v.  Powell,  187 
S.  W.  628. 

GUARDIAN'  AND  WARD. 

See  limitation  of  Actions,  «=9l02;  Trusts,  ®s» 
102. 

III.  CUSTODY  AND  CARE  OF  'WARD'S 
PERSON  AND  ESTATE. 

*='54  (Tex.Civ.App.)  Under  the  statute,  where 
the  guardian  of  a  minor's  estate  by  the  exercise 
of  due  diligence  could  have  loaned  funds  and 
failed  to  do  so,  he  is '  chargeable  with  interest 
thereon  at  the  highest  legal  rate.- Yates  v.  Wat- 
son, 187  S.  W.  548. 

<e=58  (Tex.Civ.App.)  Under  Rev.  St  1911,  art 
4131,  requiring  authorization  for  payments  out 
of  the  principal  of  a  ward's  estate,  a  guardian 
cannot  recover  expenses  paid  by  him  prior  to  his 
appointment  and  never  filed  and  approved  by  the 
court,  although  allowed  and  approved  on  his 
final  acount— Yates  v.  Watson,  187  S.  W.  548. 

The  estate  of  a  minor  ward  is  not  chargeable 
with  burial  expenses  of  the  father  of  such  ward. 
-Id. 

Where  the  guardian  upon  appointment  paid  a 
reasonable  attorney's  fee  due  for  collection  ot 
personal  Injury  compensation  constituting  the 
estate,  which  amount  was  never  inventoried  as 
part  of  the  estate,  he  was  not  liable  therefor,  al- 
though such  payment  was  never  approved  by  the 
court.— Id. 

Traveling  expenses  of  the  guardian  not  veri- 
fied, filed,  and  approved  by  the  county  court  ^ 
are  not  chargeable  against  the  minor's  estate. 
—Id.  J 

Court  fees  and  costs  in  other  courts  retained 
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out  of  money  belongine  to  vard's  estate  are 
properly  chargeable  by  tue  guardian  against  tlie 
estate  of  the  ward,  though  not  filed  nor  approv- 
ed.—Id. 

VZ.   ACCOUNTIKO  Aim  SETTI^EHENT. 

€=»I65  (Tex.Civ.App.)  Under  Rev.  St.  1911, 
art.  4300,  a  bill  of  review  is  proper  to  correct 
errors  in  orders  of  county  court  approving 
guardian's  final  report  and  account  on  his  ap- 
plication for  discharge  and  may  be  entertained 
at  any  time  after  final  order  of  discharge  until 
barred  by  statute.— Yates  v.  Watson,  187  S.  W. 
548. 

HABEAS  CORPUS. 

n.  JURISDICTION.    PROCEEDINGS. 
AND  REZilEF. 

<Ss>44  (Tez.Cr.App.)  Under  Const  art.  5,  fi 
5,  stating  the  powers  of  the  Court  of  Criminal 
Appeals,  that  court  may  issue  writs  of  prohibi- 
tion to  enforce  its  jurisdiction  and  prevent  re- 
straint of  prosecutions  by  the  "civil  courts. — 
State  V.  Clark,  187  S.  W.  760;  Same  v.  Nabers, 
Id.   783,  784. 

$s»46  (Xez.Civ.App.)  The  district  court  has 
jurisdiction  to  issue  habeas  corpus  upon  appli- 
cation of  a  complaining  parent  and  to  determine 
the  right  to  custody  of  child. — Bx  parte  Garcia, 
187  S.  W.  410. 

®=383  (Tez.Civ.App.)  In  habeas  corpus  for  the 
custody  of  a  child,  held,  that  a  plea  setting  up 
want  of  jurisdiction  because  of  pending  divorce 
suit  was  no  plea  in  abatement,  and  the  only 
question  was  whether  the  court  had  jurisdic- 
tion over  the  subject-matter,  and  the  pendency 
of  other  suit  involving  the  same  question  could 
not  be  considered.— Er  parte  Garcia,  187  S.  W. 
410. 

«=»85(1)  (Tex.Cr.App.)  The  burden  of  proof,  in 
habeas  corpus,  for  a  reduction  of  bail  and  a  dis- 
charge from  custody,  is  upon  the  state,  which 
must  show  probable  cause  tor  holding  the  arrest- 
ed party.— Ex  parte  ViUareal,  187  S.  W.  214. 

®=!>I09  (Tex.Cr.App.)  Where  there  is  probable 
cause  for  believing  an  offense  hae  been  commit- 
ted, the  district  court  on  habeas  corpus  may 
hold  the  party  for  an  investigation  b?  tne  grand 
jury.— Ex  parte  ViUareal,  187  S.  W.  214. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  <S=»1033-107.3 ;    Crim- 
inal  Law,   €=»1166i,4-1172;    Homicide,  «=> 


340. 


HEALTH. 


See  Adulteration. 

HEARSAY  EVIDENCE. 

See  Oriminal  Law,  €=9419,  420;  Evidence,  <Ss» 
814,  817. 

HEIRS. 

See  Descent  and  Distribution. 

HIGHWAYS. 

See  Municipal  Corporations,  ®=»6S0~822 ;  Bail- 
roads,  <3=995;    Statutes,  Q=>dl. 

J.  ESTABI.ISHMENT,  AI.TERATION, 
AND  DISCONTINUANCE. 

<B)  Evtabllahnieat    br    Statute    or    Btatn- 
tory    Fro«eediBKS. 

®=»58(3)  (Mo.)  The  order  of  the  county  court 
establishing  a  new  road  and  assessing  damages 
is  appealable  to  the  circuit  court  under  Rev. 
St  1009,  i  10440.— Summers  v.  Cordell,  187 
S.  W.  5. 

®=>60  (Mo.)  Relator,  who  failed  to  disclose,  on 
face  of  petition  for  certiorari  to  review  action 


6t  eoHDty  couH  in  establishing  a  paUic  road, 
that  he  bad  any  interest  in  subject-matter,  was 
not  entitled  to.  writ,  so  that  circuit  oonrfs 
action  in  dismissing  it  wasproper.— State  ex  reL 

Combs  V.  Staten,  187  S.  W.  ^. 

If  proceedings  for  certiorari  show  want  of  ju- 
risdiction on  the  part  of  the  county  court  in  es- 
tablishing a  pubhc  road,  all  proceedings  before 
such  court  are  nullified. — Id. 

<S=>63  (Mo.)  Judgment  of  county  court  estab- 
lishing a  new  county  road  held  to  be  good 
against  collateral  attack  where  the  record  af- 
firmatively showed  compliance  with  R.  S.  1909, 
S|  10485,  10136,  10438,  regulating  the  estab- 
lishment of  such  roads. — Summers  v.  Cordell, 
187  S.  W.  6. 

€=>64  (Mo.)  Where  the  county  court  acquires 
jurisdiction  over  the  proceedings  for  the  estab- 
lishment of  a  road  and  over  the  proper  parties 
by  duly  posted  notices,  the  action  of  tne  court  in 
ordering  a  survey,  appointing  commissioners, 
etc.,  cannot  be  collaterally  attacked  in  a  suit  to 
enjoin  the  opening  of  such  road. — Summers  t. 
CordeU,  187  S.  W.  5. 

The  order  of  the  county  court  establishing  a 
new  road  and  assessing  damages  is  appealable  to 
the  drcuit  court  under  R.  S.  1909.  {  10440, 
and,  where  no  objections  or  exceptions  were 
made,  nor  any  appeal  taken,  errors  not  juris- 
dictional cannot  be  raised  on  collateral  attack 
in  proceeding^  to  enjoin  the  opening  of  the  road. 
— Id. 

The  competency  of  commissioners  appointed 
by  the  county  court  under  H.  S.  1909.  |  10438. 
to  assess  damages  in  establishing  a  new  road 
and  the  insufficiency  of  the  damages  are  quea- 
tiona  that  cannot  he  reviewed  in  collateral  at- 
tack on  an  order  establishing  the  road. — Id. 

The  plaintiff  in  proceedings  to  enjoin  opening 
of  road  cannot  complain  that  he  was  misled  by 
letter  of  presiding  judge  of  county  court  where 
commissioners  were  appointed  to  assess  damages 
more  than  a  year  thereafter  without  any  remon- 
strance or  objection  by  him.— -Id. 


XI. 


HIGHWAT  DISTRICTS  AND 
OFFICERS. 


^s»90  (Ark^  The  formation  of  a  road  district 
under  Acts  1915,  p.  1400,  is  a  special  statntorv 
proceeding.— Griffin  V.  Boswell,  187  S.  W.  165. 

When  forming  a  road  district  under  Acts  1915, 
p.  1400,  a  compliance  with  subdivision  "b''  of 
section  1  thereof,  requiring  the  filing  of  a  pre- 
liminary survey,  etc.,  with  the  county  court 
is  a  junsdietionai  requisite. — Id. 

A  county  court's  establishment  of  a  road  dis- 
trict under  Acts  1915,  p.  1400,  is  void  for  lack 
of  jurisdiction  where  its  record  does  not  show 
a  compliance  with  subdivision  "b"  of  section  1 
thereof,  requiring  filing  of  a  preliminary  sur- 
vey, etc.,  with  the  county  court — Id. 

®=>90  (Tez.Civ.App.)  The  determination  of  the 
area  of  a  proposed  road  district,  the  sufiiciency 
of  the  petition,  and  other  prerequisites  to  its 
establishment  are  within  the  discretion  of  the 
commissioners'  court,  and  the  motives  of  the  pe- 
titioners cannot  be  considered  in  determinias 
the  validity  of  establishment — League  v.  Bra- 
zoria County  Road  Dist  No.  13,  187  S.  W. 
1012. 

In  an  action  to  enjoin  the  issue  of  bonds  of  a 
road  district,  a  petition,  attacking  the  qualifica- 
tions of  the  signers  of  the  petition  for  the  dis- 
trict merely  alleging  that  some  petitioners  liad 
paid  no  poll  tax  and  that  others  had  not  re- 
turned their  property  for  taxation,  held  not 
sufiirient. — Id. 

Injunction  will  not  lie  to  restrain  the  holding 
of  an  election  for  the  issuance  of  bonds  of  a 
road  district  on  the  ground  that  the  law  au- 
thorizing such  election  is  unconstitutional,  as 
in  that  case  the  bonds  wUl  be  void. — Id. 

The  holding  of  an  election  to  authorize  the  is- 
sue of  road  bonds  is  a  political  piroceeding;  and 
not  subject  to  interference  by  way  of  injonctioa 
by  the  ooarta.->Id. 
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T.  BEavnCATIOH  AXD  V8E  FOB 

TRAVEL. 
(A)  Obatraettons  aad  Rneroaahmeiita. 

®=>.I55  (Ark.)  Owner  of  einhouse  in  posseesion 
ot  land  occupied  by  it  through  permission  ol 
owners,  a  railroad  and  an  individual,  could  en- 
join the  individual  from  building  a  fence  across 
a  road  which  was  the  only  access  the  public  had 
to  the  gin— Peeples  v.  Aydelott,  187  S.  W.  671. 
^s>l55  (Tex.Civ.Ajjp.)  Plaintiff,  without  show- 
ing any  injury  to  him  different  from  that  of  the 
public,  may  nave  defendant  enjoined  from  ob- 
structing a  road,  where  in  a  prior  suit  by  him 
against  it  he  was  adjudged  an  easement  in  it. — 
Santa  F6  Town-Site  Co.  v.  Norvell,  187  S.  W. 
978. 

<£=>I56  (Tez.CivApp.)  That  plaintiff  in  a  suit 
against  T.  had  judgment  requiring  T.  to  lay  out 
a  road,  and  giving  plaintiff  an  easement  therein, 
gives  plaintiff  no  right  to  have  S.  enjoined  from 
obstructing  the  road  where  it  passes  through 
his  proi^erty ;  it  not  being  shown  that  title 
thereto  was  acquired  against  him. — Sante  Fi 
Tovim-Site  Co.  v.  NorvelL  187  S.  W.  978. 

(B)  Dae  ot  HlKltwoy  and  I^a-vr  of  tbo  Road. 

<S=»I72(1)  (Mo.)  Laws  1911,  p.  330,  |  12,  snbd. 
9,  requires  automobile  drivers  to  exercise  the 
highest  degree  of  care  while  operating  upon  pub- 
lic highways.— Meenach  v.  Crawford,  187  S.  W. 
879. 

^=>I83  (Mo.App.)  Defendant's  failnre  tosoand 
bis  automobile  horn  did  not  proximately  cause 
the  collision,  where  plaintiff  knew  of  his  ap- 
proach when  600  leet  distant  and  turned  ont  of 
the  road  in  ample  time.— Priebe  v.  CrandalU  187 
S.  W.  605. 

<&=>I84(3)  (Mo.App.)  Evidence  held  sufficient  to 
take  to  the  Jury  the  question  of  defendant's 
negligence  in  not  decreasing  the  speed  of  his 
automobile  while  passing  plaintiffs  pony,  in 
view  of  Laws  1911,  p.  8S0,  $  9,  imposing  a  high 
degree  of  care  upon  motorcar  drivers.— Priebe 
V.  CrandaU,  187  S.  W.  605. 
<S=»I84(4)  (MaApp.)  An  instraction  regarding 
defendant's  dnty  to  dow  up  when  he  saw  plain- 
tiff's pony  in  the  way  of  bis  automobile  held  er- 
ror, where  plaintiff  claimed  the  pony  was  at 
the  side  of  the  road  and  backed  into  the  auto- 
mobile while  it  was  passing.— Priebe  \.  Cran- 
daU, 187  S.  W.  «0o. 
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fee  Exemptions. 

IV.  ABAiroOWMEWT,  WATVEB,  OB 
FORFEIT  1)  KB. 

4;=>I63  (Tex.Civ,App.)  Hsmoval  coupled  with 
intent  never  to  return  constitutes. abandonment 
of  homestead.— Derry  v.  Harty,  187  S.  W.  343. 
€=>I64  (Tex.Civ.App.)  A  homestead  may  be 
abandoned  notwithstanding  another  has  not 
been  acquired.— I>erry  v.  Harty,  187  S.  W.  343. 
<es»l81(3)  (Tex.Civ.App.)  In  action  by  widow 
to  recover  title  and  possession  of  a  lot  as  a 
homestead,  evidence  of  removal  and  declarations 
held  to  support  finding  of  abandonment.— Derry 
V.  Harty,  187  S.  W.  84«. 
€=>  181 1/2  (Tex.Civ.App.)  In  action  raising  Issue 
of  homestead  abandonment,  the  intent  to  aban- 
don is  a  question  of  fact  for  the  jury  or  court 
trying  the  case.— Derry  v.  Harty,  187  S.  W.  343. 

V.  PROTEOTION  AND  ENFOBCE- 
BCENT  OF  RIGHTS. 

®=>213  (Tex.Civ.App.)  Allegations  of  answer  in 
action  to  restrain  sale  under  deed  of  trust,  to 
foreclose  deed  of  trust  and  vendor's  liens,  held 


insafficient,  as  against  a  general  deniarrer,  to 
set  up  acquisition  of  homeeteed  in  200  acres  . 
of  part  remaining  after  sale  of  199  acres  from 
413-acre  tr«ct.--Orawford  v.  SpruiU,  187  S.  W. 
861. 

HOMICIDE. 

See  Criminal  Law,  «S3364.  366.  404.  417,  422, 
962. 

in.  MANSIiAUOHTEB. 

€=»74  (Tex.CrApp.)  For  one  to  be  guilty  of 
negligent  homicide,  there  must  be  apparent  dan- 
ger of  killing,  but  no  apparent  intent  to  kill.— 
McPeak  v.  State,  187,  S.  W.  764. 

IV.   ASSAinCT  WITH  INTENT  TO  KII.I.. 

<S=>IOO  (ArkJ  In  a  prosecution  for  assault  with 
intent  to  kill,  where  defendant  was  present 
while  his  sons  committed  the  assault,  approved 
and  encouraged  it,  and  had  a  short  time  previ- 
ous stated  that  he  was  going  to  beat  h out 

of  the  party  assaulted,  and  before  the  assault 
had  suggested  that  he  had  a  pistol,  defendant  is 
guilty  as  principal.— Woolbright  v.  State,  187 
S.  W.  166. 

V.   EXOTTSABLE   OB   JITSTIFIABI,E 
HOBdCIDE. 

®=>I2S  (Tex.  Cr.  App.)  If  homicide  occurs 
through  mistake  bs  to  pistol  being  on  satety 
guard  so  that  it  cannot  be  fired,  or  through  mis- 
take as  to  its  being  loaded,  it  is  accidental,  not 
negligent,  homicide.— McPeak  v.  State,  187  S. 
W.  764. 

VH.  EVIDENCE. 
(B)  A<1mUsIbilI«T  in  Cteneral. 
<S=s>l65  (Tex.Or.App.)  In'  prosecutioD  for  wife 
murder,  defendant's  statement,  made  on  her  re- 
quest to  sign  a  waiver  so  that  she  might  secure 
a  divol-ce,  that  he  would  not  sign  any  divorce 
and  that  she  should  be  careful  because  she  would 
know  what  she  was  going  to  get,  was  admissi- 
ble as  bearing  upon  the  relation  of  the  parties. 
— Besendez  v.  State,  187  S.  W.  483. 

In  a  prosecution  for  the  murder  of  his  wife, 
evidence  that  defendant,  about  two  weeks  be- 
fore, bad  gone  to  his  own  house  with  a  police- 
man and  had  taken  his  clothes  away  with  him 
was  admissible,  as  bearing  upon  the  relation  of 
the  parties. — Id. 

<S=>I66(2)  (Tex.Cr.App.)  Testimony  of  a  previ- 
ous <iuarrel  betweeii  deceased  and  defendant  was 
admissible  as  tending  to  show  motive  for  the 
crime.— Thompson  v.  State,  187  S.  W.  204. 
<^=»I66(3)  (Tex.Cr.App.)  In  prosecution  for  wife 
murder,  deiendent's  statement,  made  on  her  re- 
quest to  sign  a  waiver  so  that  she  might  secure 
a  divorce,  that  he  would  not  sign  any  divorce 
and  that  she  should  he  careful  because  she 
would  know  what  she  was  going  to  get,  was  ad- 
missible as  bearing  upon  the  defendant's  mo- 
tive.—Resendez  V.  State,  187  S.  W.  483. 
<S=s>l67(l)  CTex.Cr.App.)  In  prosecution  for  as- 
sault with  intent  to  murder,  prosecutrix  having 
been  shot  through  a  window  while  in  bed,  where 
witness  testified  that  accused  was  talking  with 
her  about  assaulted  person,   his  statement,  "I 

spends  my  money  on  the ,  and  if  she  don't 

treat  me  right  I  will  kill  her,"  was  sufficiently 
identiHed  as  referring  to  the  assaulted  party  and 
was  admissible.— Sparks  v.  State,  187  8.  W.  331. 
€=»r69(l)  (Tex.Cr.App.)  In  trial  for  murder  of 
a  drug  store  clerk,  evidence,   that  accused  be- 
fore  ue  shooting  on   same  day   had   gotten   a 
bottle  of  bitters  for  a  friend  from  deceased,  was 
irrelevant.— McPeak  v.  State.  187  S.  W.  754. 
®=»  171(1)  (Tex.Cr.App.)  In  murder  trial,  where 
killing  occurred  in  dispute  between  deceased  and 
accused's  wife,  her  acts  and  conduct  in  trans- 
action were  admissible. — Neyland  v.  State,  187  ^^^  y 
S.  W.  196.                                                                   (  ,000    P 
<8=»t74(e)   (Mo.)   Where  soon   after  the  crlmW     --J^-'^-'Xi*- 
body    of    deceased    and    surrounding    premises                     ^-^ 
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were  searched  and  no  weapons  found,  but  later 
a  pair  of  "knucks"  were  found  near  bod^,  evi- 
dence that  defendant,  instead  of  deceased,  had 
access  to  the  "knucks,"  was  admiasible.— State 
V.  Isaacs,  187  S.  W.  21. 
<t=3 1 78(1)  (Mo.)  In  a  trial  for  committing  mur- 
der after  holding  up  a  hotel,  testimony  that 
another  hotel  had  been  held  up  previously  by 
some  one  who  was  presumably  also  responsible 
for  the  holdup  and  murder  in  issue  is  incompe- 
tent as  attempting  to  fasten  the  crime  on  cue 
not  on  trial.— State  v.  Kapp,  187  S.  W.  1178. 
^=>l8t  (Tex.Cr.App.)  Where  accused's  evidence 
merely  tended  to  show  that  he  ebot  deceased  in 
the  heat  of  passion,  induced  by  deceased's  gossip 
regarding  accused's  cousin,  it  was  permissible 
to  show  accused's  own  alleged  illicit  relations 
with  his  cousin  as  tending  to  disprove  his  claim 
of  passion,  by  either  circumstantial  or  positive 
evidence.— Short  v.  State,  187  S.  W.  955. 
«=  1 87  (Tex.Cr.App.)  Under  a  self-defense  plea, 
evidence  that  when  deceased,  stabbed  by  his 
wife's  father,  staggered  from  his  store,  his  wife 
put  up  a  sign  "Closed  To-day,"  is  admissible  to 
determine  whether  a  revolver  found  hidden  there 
was  one  used  by  deceased,  or  whether  it  had 
been  there  always  and  the  store  was  dosed  to 
prepare  self-defense  evidence. — Baker  v.  State, 
187  S.  W.  949. 

«=3l88(2)  (Tex.Cr.App.}  In  murder  trial,  it  is 
not  error  to  exclude  evidence  by  accused  of  de- 
tails of  specific  acts  of  violence  previously  com- 
mitted by  deceased  on  others  than  accused, 
where  there  is  no  evidence  that  defendant  knew 
of  these  matters  prior  to  homicide. — Neyland 
V.  State,  187  S.  W.  196. 

(C)  DylBK  Declarations. 

€=3202  (Tex.Cr.App.)  Where  doctor  who  at- 
tended deceased  within  15  minntes  after  blows 
were  inflicted  believed  her  about  to  die  and  told 
her  80,  and  believed  her  to  be  thoroughly  con- 
scious, his  testimony  as  to  her  replies  by  nods 
to  his  questions  as  to  who  bit  her  held  admissi- 
ble as  dying  declarations. — Thompson  v.  State, 
187  S.  W.  :J04. 

€=203(3)  (Tex.Cr.App.)  Deceased's  declaration 
that  accused  stabbed  him,  that  he  was  turning 
blind,  and  would  fall,  is  admissible  as  a  dying 
declaration,  where  he  did  fall  and  die  within  a 
few  minutes.— Baker  v.  State.  187  S.  W.  949. 
€=^204  (Tex.Cr.App.)  If  dying  declarations  are 
made  under  a  consciousness  of  impending  death, 
without  hope  of  recovery,  length  of  time  there- 
after before  death  is  immaterial. — McKinney  v. 
State,  187  S.  W.  900. 

€=>207  (Tex.Cr.App.)  Testimony  of  a  witness 
who  arrived  before  doctor,  as  to  statements  of 
deceased  in  response  to  doctor's  questions  as  to 
who  struck  her,  although  in  answer  to  a  ques- 
tion, held  admissible  as  dying  declarations.— 
Thompson  v.  State,  187  S.  W.  204. 
$=9216  (Te.K.Cr.App.)  Ststcments  made  to  un- 
dertaker some  time  after  the  crime  was  com- 
mitted, while  he  was  preparing  to  shave  head  of 
deceased,  tending  to  show  that  deceased  was 
conscious,  held  admissible  as  dying  declarations, 
-Thompson  v.  State,  187  S.  W.  204. 
€=>2I6  (Tex.Cr.App.)  Requisites  prescribed  by 
Code  Cr.  Proc.  1911,  art.  808,  for  admission  of 
dying  declaration,  need  not  be  established  by  di- 
rect and  positive  statement  of  deceased  at  the 
time.— McKinney  v.  State,  187  S.  W.  960. 
€=^219  (Tex.Cr.App.)  Conflict  in  testimony  as 
to  whether  deceased  was  conscious  when  mak- 
ing alleged  dying  declaratious  would  not  ren- 
der the  statements  inadmissible,  but  wotild  go 
to  the  weight  of  the  evidence.^Thompson  v. 
State,  187  S.  W.  204. 

(K)  WelKht   and  Snfllciencr. 
€=s»330  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  murder,  prosecutrix  having 
been  shot  through  a  window   while   in   bed,   it 
was  not  necessary  to  &  conviction  that  defend- 


ant CBtdd  see  ftd  prosecutrix  on  the  bed^— Sparks 
V.  State,  187  S.  W.  381. 

€=9234(6)  (Tex.O>App.)  Where  a  number  of 
witnesses  testified  as  to  statements  made  by  de- 
ceased immediately  after  the  crime  accnsing  de- 
fendant, evidence  held  sufficient  to  sustain  a  ver- 
dict of  guilty.— Thompson  v.  State,  187  S.  W. 
204. 

€=>234(6)  (Tex.Cr.App.)  In  a  proeecntion  for 
assault  with  intent  to  murder,  prosecutrix  hav- 
ing been  shot  through  a  window  while  in  bed  at 
night,  and  having  testified  that  accused  had  been 
sleeping  with  her,  knew  location  of  the  bed.  and 
that  she  recognized  his  voice,  it  was  pot  neces- 
sary to  a  conviction  that  prosecntrix  could  and 
did  see  and  recognise  appellant. — Sparks  v. 
State,  187  S.  W.  331. 

€=>250  (Mo.)  Evidence  held  to  sustain  a  con- 
viction of  murder. — State  v.  Kapp,  187  S.  W. 
1178. 

€=»250  (Tex.Cr.App.)  Evidence  held  to  snstain 
a  conviction  for  murder. — Wilson  v.  State,  187 
S.  W.  207. 

€=3250  (Tex.Cr.App.)  Evidence  in  a  prosecu- 
tion for  wife  murder  held  sufficient  to  sustain  a 
conviction.— Reeendez  v.  SUte,  187  S.  W.  483. 
€=s>255(2)  (Ark.)  Evidence  held  sufficient  to  sus- 
tain a  conviction  of  voluntary  manslaughter. — 
Groce  v.  State.  187  S.  W.  936. 
€=>257(1)  (Ark.)  In  a  prosecution  for  assault 
with  intent  to  kill,  committed  by  defendant's 
sons  in  his  presence  and  with  his  approval  and 
encouragement,  evidence  held  sufficient  to  sh'iw 
concert  of  action  between  the  parties. — Wool- 
bright  V.  State,  187  S.  W.  166. 

In  a  prosecution  for  assault  with  intent  to 
kill,  committed  by  defendant's  sons  in  his  pres- 
encci  evidence  held  sufficient  to  sustain  a  ver- 
dict of  guilty.— Id. 

Vm.  TBIAI.. 
(O)   Instmotlona. 

€s>300('2)  (Tex.Cr.App.)  An  instruction  that 
accused  was  justified  in  killing  deceased  if  he 
asked  for  a  knife  and  said  he  would  kill  ac- 
cused, or  made  either  statement,  is  not  error, 
since  the  coupling  of  the  statements  is  cored  bv 
the  alternative  clause.— Wilson  v.  State,  187  a. 
W.  207. 

€=»300(7)  fTex.Cr.App.)  In  murder  trial,  it  is 
not  error  to  submit  affirmatively  the  state's 
theory  of  claim  of  self-defense,  where  dcfenii- 
ant's  theory  of  self-defense  is  also  fully  charg- 
ed.—Neyland  V.  State,  187  S.  W.  196. 
€=»300(7)  (Tex.Cr.App.)  Where  accused's  evi- 
dence merely  tended  to  show  that  he  shot  de- 
ceased in  the  heat  of  passion,  induced  by  de- 
ceased's gossip  regarding  accused's  cousin,  re- 
quested charge  on  self-defense  was  properly  re- 
fused.- Short  v.  State,  187  S.  W.  955. 

If  the  evidence  raises  the  issue  of  self-defense, 
such  issue  should  be  fairly  and  affirmatively  pre- 
sented to  the  jury ;  but,  if  there  is  no  evidence 
thereon,  it  is  properly  withheld.— Id. 
€=>304  (Tex.Cr.App.)  It  is  error  to  instruct 
that  accused,  if  homicide  was  accidental,  and  if 
it  was  not  negligent  or  careless,  is  not  guilty.— 
McPeak  v.  State,  187  S.  W.  754. 

Where  there  was  no  direct  evidence  that  ac- 
cused intentionally  shot  his  pistol,  an  instruc- 
tion, allowing  accused  to  be  found  guilty  of  neg- 
ligent hoinlcide  if  he  so  negligently  and  careless- 
ly handled  his  pistol  that  it  might  be  discharged 
and  thereby  killed  deceased,  was  error. — Id. 
^=>3I0(1)  (Ark.)  In  a  prosecution  for  ansault 
with  intent  to  kill,  committed  by  defendant's 
sons  in  his  presence,  court's  refusal  to  give  de- 
fendant's requested  instruction,  directing   jury        j 
that  they  must  find  beyond  a  reasonable  dnn'nc        ' 
that  defendant  had  in  mind  a  specific  intent  to 
kill  the  assaulted  party  before  they  could  fioi       If 
him  guilty,  was  not  error. — Woolhrisht  v.  State.O'  J  I C^ 
187  S.  W.  166.  <5 

In  a  prosecution  for  assault  with  intent  to      ^"^ 
kill,  committed  by  defendant's  soaa  in  his  pras- 
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ence,  coiuf  a  refual  to  give  defendant's  requested 
instruction  that  tlte  fact  that  the  sou  fled  after ' 
crime  should  not  be  considered  as  proof  against 
defendant  held  not  error. — Id. 

X.   APP£AI.  Ain>  ERBOB. 

®=>340(4)  Ctez.Cr.App.)  On  appeal  from  con- 
viction of  manslaughter  where  accused  received 
lowest  penalty,  error  in  charging  on  murder 
was  harmless.— Neyland  t.  State,  18T  8.  W. 
196. 

On  appeal  from  conviction  of  manslaughter, 
where  accused  received  lowest  penalty,  and  no 
error  in  charging  on  manslaughter  is  pointed 
out  which  could  have  tended  to  bring  about  con- 
viction, other  errors  in  charge  will  not  be  con- 
sidered.—Id. 

HORSES. 

See  Railroads,  $=»447. 

HOTCHPOT. 

See  Descent  and  Distribution,  e=>109. 

HUMANE  OFFICERS. 

See  SberifEs  and  Conatables,  «=»18. 

HUMANITARIAN  DOCTRINE. 

See  Negligence,  «s>88 ;  Railroads;  «s>388,  880. 

HUSBAND  AND  WIFE 

See  Descent  and  Distribution,  «s3llO,  146; 
Divorce;  Dower:  Frauds.  Statute  at,  4z=>14; 
Fraudulent  Conveyances  «=s05,  Iffi;  Mar- 
riage;   Witnesses.  «=>!»2,  631  370. 

I.  mTTUAI.  RZeHTB.  DITTIEB.  AKD 
XX&BIUTXES. 


»l4Cr)  (Ark.)  Kirby's  Dig.  §  739,  providins 
that  every  interest  in  realty,  granted  or  devised 
to  two  or  more,  persons,  shall  be  in  tenancy  in 
common  unless  expressly  declared  to  be  a  joint 
tenancy,  has  no  application  to  a  grant  or  devise 
to  husband  and  wife,  who  hold  by  the  entirety. 
— Davies  v.  Johnson,  187  S.  W.  323. 
«=I9(15)  (Tex.Civ.App.)  A  wife  is  not  person- 
ally liable  for  a  debt  due  a  physician  for  neces- 
sary services  rendered  to  her  child,  unless  the 
debt  was  contracted  by  her  personally. — Daven- 
port V.  Rutledge,  187  S.  W.  988. 
«=»23%«  (Tex.Civ.App.)  If  a  wife  calls  in  a  phy- 
sician to  treat  her  child,  it  is  presumed  she  does 
80  as  agent  of  her  husband. — ^Davenport  v.  Rut- 
ledge,  187  8.  W.  988. 

In  a  physician's  action  against  wife  foi  serv- 
ices rendered  her  infant  child,  parol  testimony 
of  a  promise  to  pay,  if  admissible,  was  only  so 
to  ahow  a  contract  for  such  services  in  first  in- 
stance.— Id. 

IV.  DISABIUTIES   Ain>   PBIVII.EOE8 

OF  OOVSBT1TBE. 

(B)  PropertT  aad  OonverKae*** 

..4=»69*/2  (Ark.)  Where  neriod  of  coverture  of 
married  woman  owning  land  extended  back  be- 
yond beginning  of  another's  adverse  occupnney, 
her  suit  against  such  other  was  not  barred  by 
limitations.— Peeples  v.  Ayddott,  187  S.  W.  671. 

■VI.  ACTIONS. 

«=9205(2)  (Ho.App.)  The  Married  Woman's 
Act  has  not  changed  the  rule  that  neither  hus- 
band nor  wife  are  liable  to  °ach  other  in  a  civil 
action  for  a  personal  tort — Butterfield  v.  Butter- 
field,  187  8.  W.  296. 

«s»235(2)  (Tex.Oiv.App.)  Evidence  held  suffi- 
cient to  go  to  the  jury  on  the  question  of  a 
liusband  being  bis  wife's  agent  to  rent  her  sepa- 
rate property.— Jackson  v.  Wnlls,  187  8.  W.  676. 


VII.  ooMmnnTT  pbopektt. 

<e=>248  (Tez.Civ.App.)  Where,  when  a  maa 
married,  he  bad,  as  at  all  times  thereafter,  a  liv- 
ing and  undivorced  wife,  property  purchased  by 
him  and  the  second  putative  wife  with  joint 
earnings,  deeds  naming  both  as  grantees,  was 
not  community  property,  but  joint  or  partner- 
ship property  of  the  two. — Little  v.  Nicholson, 
187  8.  W.  606. 

«=>276(1>  (Tex.Civ.App.)  Appointment  of  a 
temporary  administrator  to  take  charge  of  all 
of  community  property  belonging  to  plaintiff 
and  estate  of  his  deceased  wife  made  under  Rev. 
St.  art.  3659,  providing  that  an  executor  or  ad- 
ministrator shall  acquire  possession  of  all  com- 
mon property  of  a  community  estate,  held  not 
unconstitutional.— Huth  v.  Huth,  187  S.  W.  523. 

Vm.   SEPARATION    AND    SEPARATE 
MAINTENANCE. 

«=278(1)  (Ark.)  Aereements  made  between 
husband  and  wife,  looking  to  the  adjustment  of 
their  property  rights,  standing  alone,  are  not 
invalid.— Hood  v.  Roleson.  187  S.  W.  1059. 

IX.  ABANDONMENT. 

«=»302  (Tez.Or.App.)  Where  defendant  left  liis 
wife  and  children  with  some  anpplies  because  ha 
did  not  like  his  wife's  people,  ne  was  guilty  of 
willfully  deserting  them  In  destitute  circumr 
stances,  though  his  mother  would  have  supplied 
the  wiife  with  necessaries,— Pippins  v.  State, 
187  8.  W.  213. 

X.   ENTICING  AND  ALIENATING. 

«a»324  (Mo.App.)  To  recover  (or  the  aliena- 
tion of  his  wife's  affections,  it  is  not  necessary 
for  plaintiff  to  cbow  that  defendant's  acta  were 
the  sole  cause.— Linden  v.  McClintock,  187  8. 
W.  82. 

The  husband  has  a  right  of  action  for  partial 
alienation  of  bis  wife's  affections. — Id. 

A  stranger  has  no  right  to  interfere  to  pre- 
vent a  reconciliation  between  sponses  or  prevent 
the  husband  from  regaining  his  wife's  affec- 
tions.— Id. 

It  is  not  necessary,  to  recover  for  alienation  of 
a  wife's  affections,  that  her  debauchment  be 
shown.— Id. 

<S=>333(1)  (Mo.App.)  Where  a  stranger  is  the 
cause  of  estrangement  between  spouses,  he  has 
the  burden,  in  an  action  for  alienation  of  affec- 
tions, to  prove  that  his  motives  were  proper, 
and  that  what  he  did  was  without  intent  to 
cause  a  separation.— Linden  v.  McClintock,  187 
S.  W.  82. 

<g=3333(9)  (Mo.App.)  Alienation  of  a  wife's  af- 
fections may  be  shown  by  circumstantial  evi- 
deuce.- Linden  v.  McClintock,  187  S.  W.  82. 
€=3335  (Mo.App.)  In  a  suit  for  the  alienation 
of  a  wife's  affections,  evidence  held  suificient  to 
:o  to  the  jnry.— Linden  v.  McClintock,  187  S. 
7.  82. 

Where  a  stranger,  by  his  wrongful  acts,  es- 
tranges husband  and  wife,  proof  of  such  fact 
is  sufficient  to  carry  the  case  to  the  jury. — Id. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  ®=>653. 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  Oonstitutional  Law,  «=3l65,  175. 

IMPEACHMENT. 

See    Homicide,   <S=>219;    New  Trial,   «=3l43: 
Witnesses.    «=»318-110. 

IMPLIED  CONTRACTS.  ^^  ^ 

See  Executors  and  Administrators,  ®=206. 
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IMPRISONMENT. 

Bee  Escape;    Habeas  Cornos. 

IMPROVEMENTS. 

See  Const! tational  Law,  «=3233.  290;  Mechan- 
ics' Liens ;  MortgaRes,  <s=il32,  203;  Hanid- 
pal  Corporations,  ^=»407-678. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  i8s>93. 

INADEQUATE  DAMAGES. 

See  Damages,   <s=>132. 

INDEMNITY. 

See  Guaranty;   Sheriffs  and  Constables,  $=>90. 

(3=>8  (Mo.)  Under  a  contract  with  a  street  rail- 
way for  constructing  a  coal  chute  upon  its 
property,  providing  that  the  contractor  shall 
assume  all  risk  of  accident  to  workmen  or  per- 
sons engaged  in  or  about  the  building,  the  con- 
tractor was  liable  to  the  railway  company  for 
amount  paid  by  it  for  injuries  to  workman  of 
.  employ^  of  subcontractor,  although  caused  by 
railway  company's  negligence. — St.  Louis  &  8. 
Hy.  Go.  V.  Stewart,  187  S.  W.  836. 

INDEMNITY  INSURANCL 

See  Insurance,  €=>435. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant  e=a6. 

INDICTMENT  AND  INFORMATION. 

See  Burglary,  e=>22 ;  Intoxicating  Liquors,  ^sa 
219;  Larceny,  ig=»30.  40;  Physicians  and 
Surgeons;  Poisons.  «s»9;  Beceiving  Stolen 
Goods,  ^s>7. 

V.  REQUISITES  AITO  SITFFIOIEHCT 
OF   ACCTTSATIOir. 

®=»83  (Tex.Cr.App.)  An  indictment  of  one  not 
a  public  officer  nor  employed  in  such  service, 
for  misapplication  of  public  moneys  as  a  prin- 
cipal under  I'en.  Code  1911,  art.  74,  and  articles 
90,  97,  need  not  allege  the  facts  relied  on  to 
show  accused  to  be  a  principal.— Uuillin  v. 
KState,  187  S.  W.  199. 

^=»94  (Tex.Cr.App.)  An  indictment  in  words  of 
Pen.  Code  1911,  arts.  924,  932,  defining  for- 
gery, without  alleging  that  the  defendant  caus- 
ed to  be  written  the  false  note,  was  sufficient 
to  support  conviction  for  forgery  in  inducing 
making  of  a  false  note.— Ferguson  v.  State,  187 
S.  W.  476. 

<S=» II 0(2)  (Xei.Cr.App.)  Under  Acts  29tl» 
I^.  c.  108,  as  amended  by  Acts  30th  Leg.  c. 
131,  relating  to  pure  feedstuff,  and  ^rovidinf  a 
penalty  for  its  violation,  an  information  naming 
cotton  seed  cake  described  therein  as  "concen- 
trated feeding  stuff,"  omitting  the  word  "com- 
mercial," held  sufficient.— Guild  v.  State,  187 
S.  W.  215. 

®=s>  1 1 0(3)  (Ark.)  Upon  a  charge  of  a  statutory 
misdemeanor,  an  -  information  in  the  general 
language  of  the  statute,  which  apprises  accused 
of  the  nature  of  the  accusation  made  against 
him,  is  sufficient.— Duncan  v.  State,  187  S.  W. 
906. 

VI.  JOINDER  OF  PARTIES,  OFFENSES, 

AND   COUNTS,  SUPI.IOIT'r, 

AND  EIJBOTION. 

«8=»I24(4)  (Mo.Ap;?.)  Under  Bev.  St  1909,  i§ 
fe313,  8315,  joint  indictment  of  two  for  practic- 
ing medicine  without  a  license,  and  joint  con- 
viction thereof,  held  not  warranted. — State  v. 
Hendricks  187  8.  W.  272. 


IX.   I8SI7BS,  PROOF.  AND  VARIANCE. 

®=»I74  (Tex.Cr.App.)  A  principal  offender  may 
be  charged  directly  in  the  indictment  with  the 
commission  of  the  offense,  though  It  may  not 
have  actually  been  committed  by  him,  and  it  is 
never  necessary  to  the  validity  qf  an  indict- 
ment, or  the  introdnction  of  evidence  establish- 
ing that  the  accused  is  a  prindpnl,  that  the  in- 
dictment shall  allege  the  acts  which  make  him 
a  principoL— Arensman  t.  State,  187  S.  W.  471. 

INDORSEMENT. 

See  Billa  and  Notes,  «=s242-362. 

INFANTS. 

See  Divorce,  «=»30O-312;  Klectridty,  «=>14; 
Guardian  and  Ward;  Master  and  Servant, 
«s>96:  Negligence,  «=;i85;  Parent  and  CliUd; 
Taxation.  «=>805. 

vn.  Aonoiis. 

€=»l  12  (Ark.)  An  infant  cannot  collaterally  at- 
tack a  judgment,  under  Acts  1895,  p.  88,  amend- 
ing Acts  1S93,  p.  24,  condemning  land  for  levee 
taxes  on  the  ground  that  she  was  not  served  as 
required  by  Kirby's  Dig.  §  6049;  the  prescrib- 
ed warning  order  having  been  poblisbed.— 
Nelms  V.  Orne,  187  S.  W.  322. 

INFORMATION. 

See  Indictment  and  Information;  Bailroads, 
4=9254. 

INHERITANCE 

See  Descent  and  Distribution. 

INJUNCTION. 

See  Appeal  and  Error,  <S=>458,  837,  874;  Coon- 
ties,  (S=»196;  ConrU,  iS=3480:  Highways, 
4=>64,  00,  - 156 ;  Intoxicating  Liquors,  «=» 
2C0,  279;  Mortgages,  ®=>413;  Municipal 
Corporations,  €=:>1S3,  979:  Nuisance,  ^3l9. 
75;    Prohibition.   iS=>5;    States,  «=>16S^. 

I.  NATURE  AND  GROUNDS  IN  OEN< 

ERAX.. 

(A)  ITatare  and  Form  of  Bemedir. 

«=»!  (Tex.Giv.App.)  Under  Vernon's  Sayleri* 
Ann.  Civ.  St  1914,  art  4643,  anthorising  a  writ 
of  injunction  where  it  appears  that  applicant  is 
entitled  to  relief  which  reqaires  the  restraint  of 
some  prejudicial  act  the  right  to  injunction  is 
not  confined  to  rules  of  equity  jurisprudence. — 
Birch&eld  v.  Bourland,  187  S.  W.  422. 
®=>8  (Tex.Civ.App.)  Where  an  injunction  has 
been  dissolved,  complainant  by  amendmoit  or  by 
supplemental  bill  may  procure  a  second  injunc- 
tion, but  not  upon  nonnds  set  up  in  the  first 
bin  or  which  should  nave  been  set  up  therein.— 
Birchfield  v.  Bourland,  187  S.  W.  422. 

,    <B)  Orovnda  o(  ReUe& 

«=»I4  (Tex.Civ.App.)  An  "irreparable  injury" 
is  one  which  cannot  be  fully  compensated  in 
damages  or  cannot  be  measured  by  any  certain 
pecuniary  standard. — Birchfield  T.  Bourland.  1S7 
S.  W.  422. 

O.  SURJECT8  OF  FXIOXEOTION  AND 
REUUBF. 

(A)  Aetions  aafl  Oikcr  IieirmI  Proceeatas*. 
«s»28  (Tex.Civ.App.)  Under  Bev.  St  art  3631, 
a  person  aggrieved  by  the  decision  of  a  county 
court  relating  to  administration  of  community 
property  in  which  he  has  a  joint  int<>rest  with 
decedent  must  appeal  to  district  court  of  coun- 
ty in  which  administration  is  pending  and  can- 
not restrain  enforcement  of  such  decision  of 
county  court.— Huth  v.  Huth,  187  S.  W, 
<S=>33  (Tenn.)  Courts  of  forum  may  restrain 
citizen  of  the  state  of  forum  from  proaecuting 
salt  against  dtizen  of  same  state  in  a  foreign 
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state.— American  Bxprem  Ct>.  y.  Fox,  1S7  8. 
W.  1117. 

Defendant,  a  resident  of  TenneBcee,  will  not 
be  enjoined  frpm  suing  complainant  in  Missis- 
sippi on  cause  of  action  arising  in  Tennessee, 
because  it  would  be  to  complainant's  conTeni- 
encc  to  be  sued  in  Tennea.'>oe,  or  because  rules 
of  law  in  Mississippi  are  slightly  different. — Id. 

Courts  of  forum  will  not,  at  suit  of  nonresi- 
dent corporation  which,  might  remove  suit 
brought  by  resident  of  state  to  federal  courts, 
enjoin  a  resident  from  suing  in  foreign  state. 
—Id. 

(H)   Orlmtnal    Acta,   Conapiractea,  and 
Proaeentloaa. 


>  1 05(1)  (Tex.Cr.App.)  A  court  of  equity 
could  not  enjoin  a  grand  jury  from  returning  an 
indictment,  if  the  grand  jury  saw  proper  to  do 
so.— State  V.  Clark,  187  S.  W.  760;  Same  v. 
Nabers,  Id.  783,  784. 

If  prosecution  by  the  county  attorney  is  en- 
Joined,  the  court  may  appoint  another  person 
to  prosecute,  and  no  power  exists  to  prevent 
prosecution. — ^Id. 

«=»(05(2)  (Tex.Cr.App.)  Injunction  will  not  lie 
to  prevent  enforcement  of  the  pool  hall  law, 
which  merely  imposes  a  penalty  upon  violators, 
and  does  not  affect  property  rightB.— State  ▼. 
Clark,  187  a  W.  760;  Same  ▼.  Nabers,  Id.  783, 
784. 

The  general  rule  is  that  injunction  will  not  be 
granted  to  stay  criminal  proceedings  or  quasi 
criminal  proceedings,  whether  the  prosecution  be 
for  the  violation  of  the  common  law  or  the  in- 
fraction of  statutes  or  municipal  ordinances. 
-Id. 

in.   ACTIONS    FOK    INJITKOTIONS. 

<S=9lt4(l)  (Tex.Civ.App.)  To  proceedings  to  de- 
clare invalid  common  school  districts,  as  estab- 
lished by  county  school  trustees'  through  chittage 
of  boundary,  the  trustees  of  the  districts,  by 
Vernon's  Sayles'  Ann.  Civ.  St.  1814,  art  2822, 
constituted  bodies  corporate,  are  necessary  par- 
tics.-OUver  v.  Smith.  187  S.  W.  528. 
<S=»1I8(1)  (Tez.Civ.App.)  In  a  petition  for  in- 
junction, the  averments  of  material  and  essential 
elements  must  be  sufficiently  certain  to  negative 
every  reasonable  inference  of  the  existence  of 
facts  under  which  petitioner  wonld  not  be  enti- 
tled to  reUef.— Birchfield  r.  Bourland,  187  8.  W. 
■422. 

In  petition  for  injunction,  allegations  that 
plaintiff  was  lawfully  in  possession  of  land,  and 
that  defendants  unlawfully  entered  and  forcibly 
ejected  him  therefrom,  are  mere  conclusions  of 
law  and  insufficient  to  anthorize  injunction. — Id. 
«=»tl8(2)  (Tex.Clv.App.)  A  petition  for  injunc- 
tion, alleging  that  plaintiffs  lessor  was  former- 
ly the  owner  in  fee  simple  for  the  year  1916, 
must  be  construed  as  implying  that  he  was  not  the 
owner  of  the  land  and  had  no  legal  right  to  lease 
to  plaintiff,  and  is  therefore  insufficient  to  sus- 
tain a  writ  of  injunction  restraining  the  eject- 
ment of  plaintiff.— Birchfield  v.  Bourland,  187  S. 
W.  422. 

«=s>(l8(3)  (Tex.CiT.App.)  Allegations  of  threat- 
ened ouster  from  a  farm  and  destruction  of 
growing  crops  held  sufficient  allegations  of  ir- 
reparahle  injury  to  authorize  a  temporary  in- 
junction.—Birchfield  v.  Bourland,  187  S.  W. 
422. 

0=»I28  (Ark.)  In  suit  toenjoin  foreclosure,  evi- 
dence held  to  sustain  contention  of  plaintiff 
rothcr  than  that  of  defendant  as  to  amount  ex- 

S ended  by  mortgagee  in  possession  for  repairs.— 
lorgan  v.  Mahony,  187  S.  W.  63.3. 
In  suit  to  enjoin   foreclosore,  preponderance 
of  evidence  held  to  lie  against  the  claim  of  de- 
fendant   mortgagee    for    board    of    mortgagor's 
sons  while  mortgagee  was  in  possession. — la. 

^=>I28  (Mo.App.)  In  suit  for  injunction,  evi- 
dence held  to  show  unwarranted  interference  by 


retmondent  with  compllainanfa  use  of  a  common 
switch.— P.  M.  Bruner  (Granitoid  C!o.  v.  Clencoe 
Lime  &  Cement  (3o.,  187  S.  W.  807. 

nr.  PBELIMTMAKY  AMD  iirrERi.ooir. 

TORT  IMJUNCTIONS. 
(A)    Oronnda  and  Proeeedinica  to  Procnre. 

«=>I39  (Tex.Civ.App.)  A  specinl  district  judge 
of  one  court  has  no  authority  to  grant  a 
temporary  injunction  returnable  to  any  other 
court,  and  an  injunction  so  granted  is  void. — 
league  V.  Brazona  County  Road  Dist.  No.  18, 
187  .S.  W.  1012. 

€=>I43(2)  (Tex.Oiv.App.)  To  authorize  an  ex 
parte  injunction,  the  petition  must  expressly 
negative  any  possible  hypothesis  on  which  de- 
fendant might  lawfully  do  the  act  complained 
of.— Santa  F6  Town-Site  Co.  v.  Norvell,  187  S. 
W.  978. 

Granting  an  ex  parte  mandatory  injunction 
changing  the  status  quo  is  authorized  only  where 
great  and  irreparable  injury  might  follow  delay 
for  notice  and  hearing,  and  therefore  not  by  in- 
convenience in  having  to  travel  by  a  less  direct 
route.- Id. 

INQUISITION. 

See  Insane  Persons. 

INSANE  PERSONS. 
n.  iNQirasiTioirs. 

«=sl8  (Mo.App.)  Under  Rev.  St.  1909,  {  B19, 
as  to  hearings  regarding  sanity  of  a  person  con- 
fined as  of  imsound  mind,  the  hearing  by  a  jury 
must  be  within  a  reasonable  time,  and  it  is  an 
abuse  of  discretion  to  postpone  it  for  four 
months.— State  ex  reL  Wagener  v.  Cook,  187  S. 
W.  1122. 

INSOLVENCY. 

See  Corporations,  ^»544, 553;  Fraudul«it  Oon- 
veyances,  «s>57,  272. 

INSPECTION. 

See  Corporations,  «3>1S1;   Insnianee,  «s>540. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  «i=»770-841;  Trial, 
«s>191-296. 

INSURANCE. 

See  Accord  and  Satisfaction,  9=3l7; '  Constitu- 
tional Law,  <&=>16S.  247,  308.  326;  Con- 
tracts. ®=»127 ;  Death,  ®3»4 ;  Evidence,  ®=» 
213,  2.'52,  420,  474,  596;  Executors  and  .\d- 
ministratora,  9s>46,  53;  Garnishment,  ®3> 
52.  162;  Parties.  *=»52.  59;  Pleading,  «=> 
433;    Trial,  «s»28.  237,  260.  296,  350. 

I.  OOHTBOI.  Aim  REGmiA'nON  IK 
OENXRAI.. 

«=>4  (Mo.)  Rev.  St.  1909,  f  7068,  providing 
that  insurance  companies  vexatiously  refusing 
to  pay  losses  may  be  assessed  punitive  damages 
and  attorney's  fees,  held  not  unconstitutional. — 
Barber  v.  Hartford  Life  Ins.  Co.,  187  S.  W. 
867. 

m.  IMBITRAMOE  AGENTS  AND 
BROKERS. 

(A)   Aarenoy  for  Inanrer. 

^=»84(1)  (Tex.Civ.App.)  In  insurance  agentfs 
contract  for  Ixinus  on.  husiness  procured  during 
the  year,  the  words  "sixty  days  allowed  for  set- 
tlements held  not  to  give  interest  in  business 
done  in  the  additional  60  days. — I^eliauce  Life 
Ins.  Co.  V.  Beaton,  187  S.  W.  743. 

In  action  by  insurance  agent  for  contracted 
bonus  upon  Insurance  procured  during  year,  evi-    "»  T 

dence  held  to  support  finding  that  business  pro-    -lOOOIC^ 
cured  during  year  exceeded  il,250,000.—ld.    '    — 'v^v^^i*- 
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V.  THE  OONTBAOT  IX  eENERAX.. 
(A)  Natar«,  R«qnt«ltea,  and  Validity. 

•:»I3I(1)  (Ark.)  In  the  absence  of  any  statu- 
tOTT  prohibition,  parol  contract  of  Insurance  is 
^d.— .astna  Ins.  Co.  y.  Short,  187  S.  W.  657. 
4=9 131  (2)  (Ark.)  Where  agent  of  fire  insurance 
company  authorized  to  issue  policies  and  to 
make  renewals  was  not  required  to  receive  pre- 
mium in  advance  as  condition  precedent  to  mak- 
ing parol  contracts  to  renew  policy,  he  was 
authorized  to  make  a  preliminary  contract  bind- 
ing upon  the  company  to  be  consummated  by 
filfing  out  and  delivering  policy  pursuant  there- 
to.—^Stna  Ins.  Co.  V.  Short,  187  S.  W.  657. 
^^136(5)  (Mo.App.)  An  insured  cannot,  after 
receiving  a  life  policy,  delay  acceptance  for  near- 
ly six  months,  and  then,  by  writing  "Accepted" 
on  the  face  of  the  policy,  place  it  in  effect, 
thus  delaying  time  for  payment  of  subsequent 
premiums.— Cyke  7.  American  Nat.  Assur.  Co., 
187  S.  W.  265. 

©=137(3)  (Mo.App.)  Where  a  life  policy  pro- 
vided it  should  not  go  into  effect  until  payment 
of  the  first  premium,  payment  of  premium  by 
agent  did  not  render  it  effective. — Lyke  t.  Amer- 
ican Nat.  Assur.  Co.,  187  S.  W.  266. 
€=>  145(1)  (Ark.)  The  terms  of  a  fire  policy  are 
neither  enlarged,  restricted  nor  changed  by  a 
renewal,  but  rights  of  both  parties,  are  bound 
by  provisions  of  policy  as  originally  issued. — 
.*3tna  Ins.  Co.  v.  Short,  187  S.  W.  657. 
€=»I45(1)  (Mo.App.)  A  renewal  of  a  policy  or 
bond  constitutes  a  separate  and  distinct  con- 
tract for  the  period  covered  thereby,  and,  where 
the  renewal  receipt  recites  a  renewal  in  ac- 
cordance with  the  terms  of  the  bond,  it  is  a 
contract  with  the  same  terms  as  evidenced  by 
the  bond  renewed. — Commercial  Bank  v.  Amer- 
ican Bonding  Co.,  187  S.  W.  99. 

The  original  warranties  rnn  through  any  re- 
newal of  a  fidelity  bond,  and  the  insurer,  in  case 
demand  is  made  on  it  under  the  terms  of  the 
contract,  may  show  that  any  statements  in  the 
original  application  made  tor  the  bond  were 
untrue. — la. 

(B)   Conatractlon  mud   Operation. 

4=»I46(1)  (Mo.App.)  A  policy  of  insurance  is 
to  be  given  effect,  if  permissible,  as  if  it  was 
intended  to  cover  and  include  the  subject  of  the 
insurance  for  which  the  premium  was  paid, 
rather  than  to  aid  an  escape  from  liability 
thereon.- De  Mun  Estate  Corp.  t.  Frankfort 
General  Ins.  Co..  187  S.  W.  1124. 
€=>  146(3)  (Mo.App.)  The  contract  of  a  surety 
company  executing  its  fidelity  bond  for  a  con- 
sideration must  be  construed  most  strictly 
in  favor  of  the  obligee. — Commercial  Bonk  v. 
Maryland  Casualty  Co.,  187  S.  W.  103. 
®=j  147(1)  (Mo.App.)  An  accident  policy  issued 
to  one  residing  in  the  city  of  St.  Louis,  and  who 
died  there,  was  to  be  interpreted  In  connection 
with  the  suicide  statute  of  the  state. — Bruns- 
wick V.  Standard  Ace.  Ins.  Co.  of  Detroit, 
Mich.,  187  S.  W.  802. 

€=>l79i/2  (Tex.Civ.App.)  In  a  paid-up  policy 
loan  note,  an  agreement  that  on  nonpayment 
the  amount  of  paid-up  insurance  guaranteed 
should  be  reduced  in  the  same  proportion  as  the 
debt  bore  to  the  cash  surrender  value  is  valid 
and  in  harmony  with  the  policy  indicated  by 
Uev.  St.  1911,  art.  4741.— Hartford  Life  Ins. 
Co.  V.  Benson,  187  S.  W.  351. 

VI.   PBEMTUMS,  DTTES,  AND  ASSESS- 
MENTS. 

<g=>l86(2)  (Mo.)  Where  the  policy  provides  that 
annual  dues  should  be  paid  on  a  certain  date,  the 
insurance  company  cannot,  without  the  consent 
of  the  policy  holder,  change  the  date  of  pay- 
ment.—Barber  V.  Hartford  Life  Ins.  Co.,  187  S. 
W.  807,  874. 

4=3|9I  (Mo.)  Where  ao  insurance  company's 
charter  intrusted  all  its  affairs  to  a  board  of 
directors  and  the  making  of  by-lawi  to  the 


stockholders,  held,  that  Ita  ezeeattve  offioen 
lacked  iiower  to  levy  assessments  unauthorized 
by  the  directoiB  or  the  by-laws.- Barber  v. 
Hartford  Life  Ins.  Co.,  187  8.  W.  867.  874. 

▼n.  ASSIGNMENT  OR  OTHER  TBAirS. 
FER  OF  POLIOT. 

4»222  ^o^pp.)  Assignee  of  life  policy  taken 
as  security  for  insured's  note  had  the  right, 
upon  insured's  refusal  to  pay  premiums,  to  con- 
vert the  policy  into  a  paid-up  policy  upon 
notice  to  the  insured.— Bush  t.  Block,  18<  S. 
W.  153. 

Assignment  of  life  policy  as  security  for  a 
note  did  not  relieve  insured  of  obligation  to 
pay  premiums. — Id. 

Under  Rev.  St  1909,  |  1732,  in  suit  to  fore- 
close insured's  interest  m  a  life  policy  assign- 
ed as  security  for  his  note,  which  policy,  upon 
insured's  failure  to  pay  premiums,  the  holder 
of  note  converted  into  a  paid  up  policy,  the  in- 
surance company,  not  claiming  interest,  was 
not   a  necessary   party. — Id. 

Vm.  OAKOEIXATIOW.    8ITRRENDES. 
ABAHDOHMENT.  OB  RESCIS- 
SION OF  POUOT. 

®=»239  (Tex.Civ.App.)  EJvidence  held  to  sns- 
tain  a  verdict  that  a  fire  insurance  policy  was 
not  canceled  by  mutual  consent — Glens  Falls 
Ins.  Co.  V.  Walker,  187  8.  W.  lOSa 

IX.  AVOEDANOE  OF  POUOT  FOR 
MISBEPBE8ENTATION,  FRAUD, 
OB  BBEAOH  OF  WABBANTT 
OB  CONDITION. 

(A)  Qronnd*  In  GeBcrml. 
«=»250(1)  (Mo.App.)  Rev.  St  1909,  U  7024. 
T026,  relating  to  the  construction  of  warranties 
of  fact,  and  section  6937,  relating  to  nnsrep- 
resentations,  held  not  to  appljr  to  fidelity  bonds. 
— Commercial  Bank  v.  American  Bonding  Ckx, 
187  S.  W.  99. 

®s>2S3  (Mo.App.)  Representations  are  not  a 
part  of  the  contract  in  the  sense  that  wai^ 
ranties  are,  but  are  inducements  to  a  contract, 
though  not  facts  which  are  contracted  to  be 
true,  and  they  do  not  have  to  be  literally  true 
as  do  warranties.— Commercial  Bank  t.  Amer- 
ican Bonding  Co.,  187  S.  W.  99. 

€=3255  (Mo.App.)  A  representation  in  the  re- 
newal receipt  of  a  fidelity  bond  that  the  em- 
ploy6  was  not  in  default  was  a  representation 
material  to  the  risk,  and  which,  if  falsely  or 
fraudulently  made,  would  avoid  the  contract. 
— Commercial  Bank  v.  American  Bonding  Ca, 
187  S.  W.  99. 

®=>256(1)  (AIo.App.)  A  representation  in  the  re- 
newal receipt  of  a  fidelity  bond  that  the  em- 
ploye was  not  in  default  was  a  representation 
material  to  the  risk,  and  which,  il  falsely  or 
fraudulently  made,  would  avoid  the  contract- 
Commercial  Bank  t.  American  Bonding  Co.,  187 
S.  W.  99. 

4=9256(2)  (Mo.App.)  In  the  case  of  a  represen- 
tation although  material  to  the  risk,  if  made 
in  good  faith,  its  falsity  will  not,  becauae  it  is 
untrue,  render  the  contract  induced  thereby 
void  or  voidable. — Commercial  Bank  t.  Amer- 
ican Bonding  Co.,  187  S.  W.  99. 

Misrepresentations  contained  in  renewal  cer- 
tificate that  the  employ^  was  not  then  in  de- 
fault, made  witho.ut  knowledge  that  he  was  in 
default  and  in  the  honest  belief  that  the  repre- 
sentations were  true,  would  not  defeat  a  recov- 
ery on  the  renewal  bond. — Id. 

4=s>265  (Mo.App.)  Statement  in  renewal  re- 
ceipt upon  fidelity  bond  that  the  employe  was 
not  then  in  default,  not  made  a  warranty  by 
any  terms  of  contract,  held  only  a  representa- 
tion, and  not  a  warranty. — Commercial  Bank 
v.  American  Bonding  Co.,  187  S.  W.  99. 

4=^267  (Mo.App.)  A  warranty  is  a  parcel  of 
the    contract,    asd   mnat   be   abaolnteijr    true. 
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whether  matttltl  to  the  risk  or  not.— Comoiar- 
cial  Bank  t.  American  Bonding  Co.,  137  S.  W. 
99. 

(B)  Matter*   Rel«tln«   to   I'rovertr    or   In- 
terest Insiired. 

<5=>28Z(e)  (MoJipp.)  A  policy,  not  mentioning 
incumbrances,  but  providing  for  fee-simple  own- 
ership, •  is  not  breached  by  existence  of  mort- 
gage liens.— Terminal  Ice  &  Power  Co.  t,  Amer^ 
ican  Fire  Ins.  Co.,  187  S.  W.  564;  Same  v. 
Home  Ins.  Co.,  Id.  668;  Same  t.  I/umbermen's 
Ins.  Co.,  Id.;  Same  t.  Security  Ins.  Co.,  Id.; 
Same  v.  Commercial  Fire  Ins.  Co.,  Id.  569; 
Same  v.  Stuyvesant  Ins.  Co.,  Id. 

Where  there  is  do  mention  of  ineumbrancea, 
a  policy  proviaion  of  "unconditional  and  sole 
ownership"  of  a  building  is  not  breached  by 
existence  of  incumbrances.— Id. 

A  policy  is  not  avoided  by  lack  of  title  of  in- 
sured where  a  sheriff's  deed  of  the  property  to 
another  is  not  effective  and  is  a  mere  cloud  on 
inenred's  title.— Id. 

^s»265  (Mo.App.)  Answers  by  president  of 
plaintiff  bank  in  application  to  casualty  com- 
pany for  a  bond  for  its  emplo^6  and  officer  in 
respect  to  his  other  business  interests,  his  in- 
debtedness to  officers,  and  bis  balances  held 
not  misrepresentations. — Commercial  Bank  v. 
Maryland  Casualty  Co.,  187  S.  W.  103. 

X.  FOBFEITTJRE  OF  POLICr  FOR 
BREACH  OF  PROBOSSORT  WAR. 
BANXY,  COVENANT,  OR  CONDI- 
TION SUBSEQUENT. 

(A)  Oronnds  1b  General. 

<S=33I0(2)  (Ark.)  Insurer  held  bound  to  notify 
insured  that  it  elected  to  treat,  after  default, 
premium  note  as  indebtedness  against  the  pol- 
icy which  would  reduce  the  term  insurance  pur^ 
chased  with  the  surrender  value. — Missouri 
State  life  Ins.  Co.  v.  Orabtree,  187  S.  W.  173. 

(B)  Matters  Relatinar  to  Property  or  In- 
terest  Insnred. 

€=9328(2)  (Mo.App.)  The  giving  of  a  mere  op- 
tion, not  exerased,  on  insured  property  does 
not  breach  a  policy  proviaion  against  "change 
in  Interest  or  title."— Terminal  Ice  &  Power 
Co.  V.  American  Fire  Ins.  Co.,  187  S.  W.  564 ; 
Same  v.  Home  Ins.  Co.,  Id.  568;  Same  v. 
Lumbermen's  Ins.  Co.,  Id.;  Same  v.  Security 
Ins.  Co..  Id. ;  Same  v.  Commercial  Fire  Ins. 
Go.,  Id.  560 ;  Same  v.  Stuyvesant  Ins.  Co.,  Id. 
<g=»328(14)  (Mo.App.)  Foreclosure  b^  .  insured 
himself  of  mortgage  he  has  bought  in  on  in- 
sured property  in  order  to  perfect  title  does 
not  avoid  a  policy  under  provision  against 
•■foreclosure  proceedings."— Terminal  Ice  & 
Power  Co.  v.  American  Fire  Ins.  Co.,  187  S. 
W.  564;  Same  v.  Home  Ins.  Co..  Id.  568; 
Same  v.  Lumbermen's  Ins.  Co.,  Id. ;  Same  v. 
Security  Ins.  Co..  Id.;  Same  v.  Commercial 
Fire  Ins.  Co.,  Id.  569 ;  Same  v.  Stuyvesant  Ins. 
Co.,  Id. 

€=o329  (Mo.App.)  A  tenant's  going  into  pos- 
session of  premises  insured  by  his  landlord 
does  not  breach  a  policy  .  provision  against 
"change  of  possession.'' — Terminal  Ice  &  Pow- 
er Co.  V.  American  Fire  Ins.  Co.,  187  S.  W. 
664;  Same  v.  Home  Ins.  Co.,  Id.  568;  Same 
V.  Lumbermen's  Ins.  Co.,  Id. ;  Same  y.  Secui^ 
ity  Ins.  Co.,  Id. ;  Same  v.  Commercial  Fire 
Ins.  Co.,  Id.  669;  Same  v.  Stuyvesant  Ins.  Co., 
Id. 

(B)   Nonpayment  of  Premlnms  or  Assess- 
ments. 

^ss»362  (Mo.)  Forfeiture  of  an  insurance  poli- 
cy cannot  be  predicated  upon  nonpayment  of 
an  assessment  which  was  excessive,  both  under 
the  contract  itself  and  as  modified  by  a  foreign 
judgment.— Barber  v.  Hartford  Life  Ins.  Co., 
187  S.  W.  867,  874. 


XZ.  ESTOPPEI^  WAIVER,  OB  ACBEE- 
MEinS  AFFECTnid  BIGHT  TO 
AVOID  OB  TOATEtt  POXiOT. 

«=3376(3)  (Tex.Civ.App.)  A  local  agent  of  a 
fire  company,  authorized  to  solicit  insurance, 
deliver  policies,  and  collect  premiums,  may 
waive  conditions  and  forfeitures  in  the  policy 
regardless  of  authority  conferred  by  insurer, 
unless  insured  knows  of  such  limitations. — New 
Jersey  Fire  Ins.  Co.  v.  Baird,  187  S.  W.  S56. 
$s9383  (Tex.Civ.App.)  A  local  insurance  agent, 
authorized  to  waive  conditions  and  forfeitures 
contained  in  a  fire  policy,  may  waive  .them  by 
parol.— New  Jersey  Fire  Ins.  Co.  v.  Baird,  187 
S.  W.  366. 

XU.  BISKS    AND    CAUSES    OF    LOSS. 
(B)  Inanranee  of  Property  and  Titles. 

®=>425  rrex.  Civ.  App.)  Proof  of  loss  held  suffl- 
cent  within  a  policy  against  theft,  declaring 
"mere  disoppearance"  insufficient  evidence  of 
theft.— Great  Eastern  Casualty  Co.  v.  Boll,  187 
S.  W.  686. 

(C)  Ovaranty   and    Indemnity  Inanranee. 

€=3435  (Mo.App.)  Where  every  part  of  habit- 
able portion  oi  building  was  let  to  and  occupied 
by  tenants  when  cornice  fell  and  injured  pedes- 
trians, policy,  stipulating  indemnity  for  owner, 
providing  it  was  issued  with  understanding  that 
assured  was  the  owner,  but  not  in  occupation  or 
control  of  the  property,  covered  the  case. — 
De  Mun  Estate  Corp.  v.  Frankfort  General  Ins. 
COy,  187  S.  W.  1124. 

Acre  can  be  no  recovery,  on  a  landlord's 
contingent  policy  for  amounts  paid  persons  in- 
jured by  falling  of  a  cornice,  unless  the  cornice 
was  defective  when  leases  of  the  building  were 
executed  by  the  owner  and  the  property  passed 
into  the  hands  of  tenants. — Id. 

Where  a  building  was  leased  by  heirs  and 
thereafter  they  incorporated,  the  company  was 
liable  to  pMestrians  injured  by  fall  of  cornice 
from  building  into  street,  though  property  was 
under  lease  when  the  company  acquired  it,  so 
that  insurer  of  heirs  against  such  liability,  was 
liable  to  the  company.— Id. 

(K)   Accident    and    Health   Insurance. 

€=3465  (Mo.App.)  Under  an  accident  policy, 
excepting  liability  for  injury  self-inflicted  while 
insane,  construed  with  Rev.  St  1909,  {  6945, 
held  that  the  suicide  of  insured  was  to  be  re- 
garded as  an  accident,  permitting  a  recovery  on 
the  policy. — Brunswick  v.  Standard  Ace.  Ins. 
Co.  of  Detroit,  Mich.,  187  S.  W.  802. 

Xm.  EXTENT  OF  I<»SS  AND  UA- 

BIUTY  OF  INSUBEB. 
(B)  Insnrance   of  Property  and   Titles. 

€=>495(1)  (Tex.Civ.App.)  Under  Vernon's  Say- 
les'  Ann.  Civ.  St.  1914,  art.  4893,  provision  in 
policy  covering  piano  that  insurer  should  not  be 
liable  for  more  than  three-fourths  of  its  cash 
value  at  time  of  loss,  so  making  insured  a  co- 
insurer,  held  void. — Fireman's  Ins.  Co.  v.  Jesse 
French  Piano  &  Organ  Co.,  187  S.  W.  691.  _ 
<S=>500  (Mo.App.)  The  valued  policy  law  (Rev. 
St  1909,  §  7030)  merely  fixes  the  value  of  the 
insured  property  at  the  time  of  insurance,  and 
not  its  value  at  the  time  of  destruction. — 
Strawbridge  v.  Standard  Fire  Ins.  Co.  of  Hart- 
ford, Conn.,  187  S.  W.  79. 

Under  Rev.  St  1909,  §  7030,  forbidding  in- 
surance at  ratio  greater  than  three-fourths  the 
value  of  the  property,  the  value  of  an  auto- 
mobile insured  for  $1,500  is,  as  between  the 
parties,  conclusively  fixed  at  $2,000  at  the  time 
the  insurance   was   written. — Id. 

(B)  Accident  and   Health   Insuranee. 

€=»527  (Mo.)  In  an  action  to  recover  double 
indemnity  provided  by  accident  insurance  policy 
for  death  of  insured  while  a  passenger  on  Vl 
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fmblic  conreyance,  insured  approaching  a  stand- 
ng  car  with  its  doors  open  with  intent  to  board 
it  as  ■  a  passenger  was  a  "passenger." — ^Fay  v. 
JEtna  Life  Ins.  Co.,  187  S.  W.  861. 

XIV.  NOTICE  Ain>   PROOF   OF  LOSS. 

®=»549  (Tex.Civ.App.)  Where  the  policy  gate 
the  insurer  the  right  to  an  autopsy,  but  it  was 
not  demanded  at  the  time  of  death,  the  insurer 
could  not  six  weeks  after  interment  insist  on 
such  right,  especially  where  the  only  dispute 
was  whether  his  neck  was  broken  or  dislocated 
by  the  accident. — American  Nat.  Ins.  Co.  ▼. 
Nuekols,  187   S.  W.  497. 

To  give  the  insurer  the  right  of  exhumation 
of  the  insured's  body,  such  right  must  be  clear- 
ly expressed  in  no  uncertain  words  in  the  pol- 
icy.—Id. 

Insurer's  right  to  exhume  insured's  body,  if 
covered  by  right  to  autopsy,  can  be  exercised 
only  nt  once  and  upon  showing  that  it  will 
show  fraud  or  mistake. — Id, 

Where  insurer  pleaded  that  doctors'  conflict- 
ing statements  that  insured  died  from  broken 
neck,  and  from  dislocated  neck,  meant  the 
same  thing,  it  could  not  base  its  right  to  an 
autopsy  on  such  conflicting  statements. — Id. 
<S=>556(2)  (Tex.Clv.App.)  Where  the  company 
agent  was  notified  of  death  and  viewed  the  body 
and  said  he  was  satisfied  and  that  loss  would 
be  paid,  and  the  adjuster  recognized  bis  au- 
thority until  suit  was  brought,  and  then  de- 
nied it,  the  company  was  estopped  to  deny  the 
agency. — American  Nat. '  Ins.  C3o.  v.  Nuekols, 
187  S.  W.  497. 

®=>558(4)  (Mo.)  Where  defendant's  insurance 
adjuster  admitted  liability,  and  after  a  dispute 
as  to  the  amount,  an  arbitration  followed,  no 
blank  proofs  of  loss  being  furnished  the  plain- 
tiff as  required  by  statute,  held,  there  was  a 
waiver  of  proof  of  loss. — Young  v.  Pennsylvania 
Fire  Ins.  Co.,  187  S.  W.  856. 

XV.  ADJUSTMENT  OF   LOSS. 

^=>574(5)  (Mo.)  An  appraisement  under  a  fire 
insurance  policy  does  not  discharge  the  cause 
of  action  on  such  policy,  although  binding  as 
to  the  amount  fixed  by  such  appraisement  if 
not  fraudulently  procured. — 'young  v.  Pennsyl- 
vania Fire  Ins.  Cfo.,  187  S.  W.  856. 
<g=>579  (Tex.Civ.App.)  All  that  is  required  to 
validate  a  compromise  on  a  life  policy  is  that 
the  beneficiary  understand  the  settlement  and 
that  the  insurer  act  in  good  faith  in  disputing 
the  claim. — McDonald  v.  Mtua.  Life  Ins.  Co.  of 
Hartford,  Conn.,  187  S.  W.  1005. 

XVI.  RIGHT   TO   PROCEEDS. 

«=582  (Tex.Civ.App.)  Where  the  trustee,  to 
whom  insurance  was  pa.vable  as  his  interest 
might  appear  in  action  on  the  policy  by  the 
owner,  answered,  disclaiming  interest,  the  own- 
er's right  to  recover  the  full  amount  due  under 
the  policy  was  established. — Camden  Fire  Ins. 
Ass'n  V.  Baird,  187  S.  W.  699. 
€=»586  (Ark.)  An  insurer  cannot  by  contract 
with  the  insured  change  the  vested  rights  of 
the  beneficiary.— Missouri  State  Life  Ins.  Co. 
v.  Crabtree,  187  S.  W.  173. 
®=>586  (Mo.App.)  Where  a  contract  is  one  of 
ordinary  life  insurance,  the  beneficiary'  ac- 
quires a  vested  interest  therein  from  the  date  of 
the  contract.— Tuite  v.  Supreme  Forest  Wood- 
men CUde,  187  S.  W.  137. 

XVIt.    PAYMENT      OR      DISCHARGE. 

OONTRIR1TTION.  AND  SITB- 

ROGATIOK. 

<S=»602  (Ark.)  Under  Acts  1905,  p.  307,  in  an 
action  on  ahalle'gcd  oral  contract  to  renew  a 
policy  of  fire  insurance,  which  had  not  been  con- 
KUmraated  by  delivering  a  policy,  allownnce  of  an 
attnrney's  fees  and  the  penalty  provided  by  the 
statute  WHS  error.— JEtna  Ins.  Co.  v.  Short,  187 
8.  W.  657.  .  ..  '      „ 


i3=»602  (Mo.)  Evidence  lieli  snfBcient  to  sus- 
tain an  award  of  attorney  fees  nAder  the  stat- 
ute for  vexadously  refusing  to  pay  fire  insur- 
anca— Young  v.  PenoBylVania  S!ire  Ins.  Co.^ 
187  S.  W.  856. 

iS=»602  (Mo.App.)  The  refusal  of  a  fire  insui^ 
ance  company  to  pay  a  policy  held  not  vexa- 
tious within  Rev.  St  1909,  !  7068,  and  so  an 
attorney's  fee  could  not  be  properly  allowed  the 
insured. — Strawbridge  v.  Standard  Fire  Ins. 
Co.  of  Hartford,  Conn.,  187  S.  W.  79. 

XVm.   ACTIONS  ON  POLICIES. 

<S=>6I0  (Mo.)  The  provisions  of  Rev.  St  1909, 
g  868  (Laws  1909,  p.  347),  providing  that  con- 
tracts containing  agreements  to  arbitrate  sfaall 
not  preclude  suit  without  submitting  to  arbitra- 
tion held  not  retroactive,  so  that  an  insurance 
policy  executed  in  1907  would  not  be  thereby 
affected. — Young  v.  Pennsylvania  Fire  Ins.  Co., 
187  S.  W.  856. 

<S=»6I2(3)  (Mo.)  Under  Rev.  St  1909,  |  868. 
provisions  in  insurance  policies  which  enforce 
arbitration  or  settlement  are  unenforceable,  and 
compliance  therewith  is  not  a  condition  prece- 
dent to  a  suit  on  such  a  contract. — Young  v. 
Pennsylvania  Fire  Ins.  Co.,  187  S.  W.  856. 
&s>e2\  (Mo.)  The  waiver  of  proofs  of  loss  has 
the  same  effect  as  the  filing  of  proofs  of  loss, 
and  a  suit  commenced  more  than  60  days  after 
such  waiver  is  not  premature,  although  proofs 
of  loss  were  made  as  a  matter  of  precaution 
less  than  60  days  before  suit- Young  v.  Penn- 
sylvania Fire  Ins.  Co.,  187  S;  W.  856. 
«s>623(l)  (Mo.)  The  defense  of  premature  suit 
is  not  available  where  proofs  of  loss  were  waiv- 
ed by  submitting  to  arbitration,  and  such  arbi- 
tration was  pleaded  as  a  defense. — Young  v. 
Pennsylvania  Fire  Ins.  Co.,  187  S.  W.  856. 
<8=>638  (Mo.)  Under  Bev.  St.  1909.  I  706S, 
plaintiff  in  action  on  policy  to  recover  damages 
for  vexatious  refusal  to  pay  the  loss  mnst  by 
an>ropriate  allegation  in  hia  petition  show  that 
he  claims  and  is  entitled  to  such  damages. — ^Fay 
V.  Mtua.  Life  Ins.  Ca,  187  S.  W.  861. 
<3=>639  (Tex.Civ.App.)  A  complaint  on  a  fire 
policy  need  not  allege  that  the  fire  did  not  re- 
sult from  causes  for  which  insurer  was  not 
liable.— St.  Paul  Fire  &  Marine  Ins.  Co.  ▼. 
Laster,  187  a  W.  969. 

<@=>648(1)  (Mo.)  In  an  action  on  a  fire  insur- 
ance policy,  the  defense  of  premature  suit  is 
in  the  nature  of  a  plea  in  abatement,  and 
must  be  specifically  pleaded;  a  general  denial 
not  being  sufficient — Young  v.  Pennsylvania 
Fire  Ins.  Co.,  187  S.  W.  886. 
©=9640(4)  (Mo.)  Where  defendant  fire  insur- 
ance company  pleaded  an  arbitration,  it  there- 
by admitted  a  waiver  of  proof  of  loss. — Young 
V.  Pennsylvania  Fire  Ins.  Co.,  187  S.  W.  S-5«i 
e=»641(l)  (Mo.)  Under  Rev.  St  1909,  |  1812. 
the  insured  in  an  action  on  a  fire  insurance  pol- 
icy may  plead  by  way  of  reply  fraud  of  the  in- 
surer in  procuring  a  fraudulent  appraisement; 
the  word  "settlement,"  as  used  in  the  statute, 
having  a  broader  meaning  than  payment  and 
satisfaction. — Young  v.  Pennsylvania  Fire  Ins. 
Co.,  187  S.  W.  856. 

«S=»645(4)  (Mo.)  Under  Rev.  St  1909.  {  7068. 
Edlegations  of  vexatious  delay  in  payment  of 
policy  loss  entitling  plaintiff  to  damages  may 
be  shown  by  any  competent  evidence,  whether 
it  tends  to  establish  the  main  issue,  the  right 
to  recover  the  policy  amount  or  not — Fay  v. 
JEtnSi  Life  Ins.  Co.,  187  S.  W.  861. 
iS=»646(3)  (Mo.)  An  insurance  company,  seek- 
ing to  avoid  payment  of  a  policy  because  for- 
feited by  nonpayment  of  an  assessment,  mnst 
prove  that  the  assessment  was  levied  in  accord- 
ance with  the  wmtract — Barber  v.  Hartford 
Life  Ins.  Co.,  187  S.  W.  867.  874. 
<&=>646(S)  (Mo.App.)  In  an  isotion  on  a  fire 
policy  for  the  destruction  of  an  automobile,  an 
article   changing   in    value,    plaintiff   tarn    tbe 
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burden  of  proving  Hs  vahte  at  the  time  of  its 

injury.— Strawbridge  y.  Standard  Fire  Ina.  Co., 
of  Hnrtford,  Conn.,  187  S.  W.  79. 
€=>648(1)  (Mo.)  In  action  for  double  indemnity 
provided  by  accident  insurance  policy  if  in- 
sured wag  killed  while  a  passenger  in  or  on  any 
public  conveyance,  witb  allegatiouB  claiming 
damages  for  vexatiftus  delay  in  payment  as  an- 
thorized  by  R.  B.  1909,  $  7068,  pleadinjts  of  de- 
fendant, releases  token  by  it,  and  inveatigationa 
made  by  it  held  admisBible  on  issue  of  vexatious 
delay.— Fay  v.  -TStna  Life  Ins.  Co.,  187  S.  W. 
861. 

<3=>65l(4)  (Tex.Civ.App.)  Where  defendant  fire 
insurance  company  claimed  that  a  policy  had 
been  canceled  by  mutual  consent  in  a  conver- 
sation between  its  agent  and  assured,  the  a»- 
sured's  explanation  that  he  understood  the  pol- 
icy was  void  only  during  certain  foreclosure 
proceedings  is  admissible  where  the  conversa- 
tion was  somewhat  ambiguous.— Glens  Falls 
Ins.  Co.  V.  Walker,  187  S.  W.  1036. 
^=>658  (Ark.)  In  action  upon  fire  insurance 
policy,  defense  being  incendiarism,  exclusion  of 
answer  to  question  to  manager  of  electric  light 
plant,   if  the  wiring  of  a  house  did   not  fre- 


jtuy  may  iaiftr  a  TBttttioM  Mfcwal  to  pay,  the 
issne  is  for  tbe  jonFv— iFay  V.  Mt3xe.  Life  Ins. 
Co.,  187  S.  W.  8M. 

S=>669(10)  (Ark.)  In  an  action  upon  fire  insui>< 
ance  policy,  defense  being  incendiarism,  refusal 
of  plaintiff's  instruction  that  she  had  the  right 
to  remove  good*  from  her  bouse  without  notice 
to  the  company,  so  long  as  the  hazard  was  not 
increased  thereby,  is  not  error,  since  tlie  jury 
could  regard  removal  csn  the  origin  of  the  fire. 
— Chunn  v.  London  &  Lancashire  Fire  Ins.  Co_ 
187  8.  W.  807. 

XX.  MUTTTAI.   BENEFIT   INStTBANCE. 

<A)  Corvo'vntloKs  aiid '  Aaaoolatlbn*. 

<S=>693  (Tex.Civ.App.)  By-law  of  fraternal 
beneficiary  society  declaring  that  member's  dis- 
appearance should  not  be  any  evidence  of  his 
death,  contravened  Key.  St.  1911,  art.  8707, 
relating  to  the  presumption  of  death,  and  was 
invalid. — Sovereign  Camp  of  Woodmen  of  the 
World  V.  Robinson,  187  S.  W.  215. 

A  by-law  of  a  fraternal  beneficiary  associa- 
tion, to  be  vaBd,  must  be  reasonable.— Id.  ' 

(B)  The  Contraet  In  General. 


2^?'i^n  '^IV!'  .TJ  ?,?i  t^^i'^'^:^'^.  y.^.^    ®?7I2  (MOJ.PP.)  Under  Hey.  St,  1909.  «  7109, 


was  no  showing  that  the  wiring  could  have 
caused  the  fire. — Chunn  v.  London  ft  Imu- 
cashire  Fire  Ins.  Co.,  187  S.  W,  307. 
^s>G60  (Mo.App.)  In  an  action  on  a  fire  policy, 
evidence  of  depreciation  of  the  article  insured 
cannot  be  shown  by  proof  that  because  it  had 
been  used  by  the  insured  it  would  sell  for  less 
sum  than  If  not  secondhand.— Strawbridge  v. 
Standard  Fire  Ins.  Co.,  of  HartfOrd,  Conn.,  187 
S.  W.  79. 

«8=>e65(l)  (Mo.)  Under  Rev.  St.  1909,  {  7068, 
a  jury  may  assess  punitive  damages  and  an  at- 
torney's fee  against  an  insurance  company  upon 
concluding,  from  a  general  survey,  that  its  re- 
fusal to  pay  the  claim  was  vexatious  and  no  ex- 
plicit proof  to  that  eSect  is  necessary.— Barber 
V.  Hartford  Life  Ins.  Co.,  187  S.  W.  867,  874. 
<8=»665(2)  ^ex.Cfv.App.)  Evidence  held  to  sus- 
tain a  verdict  that  a  fire  insurance  policy  was 
delivered  to  assured.— Glens  Falls  Ins.  Co.  v. 
Walker,  187  S.  W.  1036. 

<&=»665(4)  (Mo.App.)  In  an  action  on  a  fire  pol- 
icy upon  an  automobile,  evidence  held  to  war- 
rant finding  that  the  automobile,  at  the  time  of 
its  destruction,  was  worth  the  sum  fixed  in  the 
policy.— Strawbridge  v.  .Standard  Fire  Ins,  Co., 
of  Hartford,  Conn.,  187  S.  W.  79. 
«=685(4)  (Mo.App.)  In  action  by  owner  of 
building  against  insurance  company  for  in- 
demnity for  amotmts  paid  to  persons  injured 
when  a  cornice  of  the  building  fell  into  the 
street,  evidence  held  to  support  finding  that  the 
injuries  were  caused  by  the  negligence  of  the 
insured.— De  Mun  Estate  Corp.  v.  Frankfort 
General  Ins.  Co.,  187  8.  W.  1124. 
<©=)665(4)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  4874,  where 
the  insured  premises  are  a  total  loss,  no  show- 
ing or  proof  of  the  amount,  etc.,  of  the  loss  is 
necessary.— St.  Paul  Fire  &  Marine'  Ins.  Co.  v. 
Laster,  187  8.  W.  969. 

13=9665(71  (Mo.)  Evidence  held  to  warrant  a 
finding  that  appraisement  of  loss  under  a  fire 
insurance  policy  was  fraudulent- Young  v. 
Pennsylvania  Fire  Ins.  Co.,  187  S.  W.  856. 
«8=668(3)  (Tex.Civ.App.)  The.  construction  of  a 
written  provision  as  to  the  extent  of  the  insur- 
er's liability  was  a  question  for  the  court  and 
not  for  the  jury. — Fireman's  Ins.  Co.  v.  Jesse 
French  Piano  &  Organ  Co.,  187  S.  W.  691. 
<e=>668(10)  (Mo.)  Where  the  issue  as  to  the 
damaew  given  by  Rer.  Stt-  8  706.8,.f«van  insar- 
er's  vexatious  refusal  to  pay  a  loss  is  not  made 
out  by  proof,  it  eAionld  be  taken  from  the  jury, 
but,  if  there  is  any  evidence  frtm  which   the 


defining  the  beneficiaries  in  benefit  certificates, 
and  in  view  of  Bev.  St.  1909,  SS  1671-1678, 
held,  that  foreign  fraternal  beneficiary  society 
was  entitled  to  the  benefit  of  the  laws  of  this 
state,  as  there  was  no  substantial  difference  be- 
tween classes  of  beneficiaries  recognized  by  its 
charter  a/ni  classes  mentioned  by  statute. — 
Tuite  V.  Supreme  Forest  Woodmen  Circle,  187 
S.  W.  1S7. 

®:s>720  (Ark.)  Fraternal  society  held  not  liable 
for  death  benefit  of  member  whose  certificate 
was  not  delivered  to  him,  he  being  ill  with  ap- 
pendicitis when  it  was  received  by  clerk  of  so- 
ciety from  home  office. — Clinton  v.  Modern 
Woodmen  of  America,  187  S.  W.  939. 
<3i=»724(l)  (Mo.App.)  Fraternal  ■  JieBefleiary  as- 
sociation could  not  waive  or  estop  itself  from 
setting  up  the  defense  that  a  certificate  was 
ultra  vires  and  void,  as  such  waiver  or  estop- 
pel could  not  bind  the  association  to  a  contract 
which  its  charter  would  not  authorise. — Tuite  v. 
Supreme  Forest  Woodmen  Circle,  187  S.  W. 
137. 

la  an  action  on  a  fraternal  beneficiary  cer- 
tificate, where  the  insurer,  if  sustaining  the  de- 
fense of  ultra  vires,  would  be  liable  for  the 
premiums  received  or  the  insured  as  for  money 
bad  and  received,  it  w«is  not  bound  to  mnke  a 
sufficient  tender  or  any  tender  on  pain  of  waiv- 
ing its  rights  to  defend  on  the  ground  of  ultra 
■sires.— Id. 

fC)   Does  and  Aaseasmenta. 

€=^743  (Mo.Xpp.)'Tf  thft  insured  Was  older 
than  the  maximum  age  at  the  time  he  applied 
for  his  certificate  arid  membership,  the  only 
remedy  which'  his  beneficiary  might  enforce 
against  the  insurer  would  t>e  to  recover  back  the 
money  the  insured  had  paid  for  insurance. — 
Tuite  V.  Supreme  Forest  Woodmen  Circle,  187 
S.  W.  137. 

'  <B)  Bemelletavlea  and  BeneSta. 

<Ss»783  (Mo.App.)  The  interest  of  a  beneficiary 
in  a  certificate  before  the  death  of  the  insured 
is  only  an  expectancy  and  not  a  vested  interest. 
—Tuite  V.  Supreme  Forest  Woodmen  Circle,  187' 
S.  W.  137. 

<8=»787  (Ark.)  Under  Kirby's  Dig.  §  1W7,  vol- 
untary intoxication  of  a  member  of  a  fraternal 
order  held  no  excuse  for  bis  violation  of  law 
by  which  he  met  his  death.— Eminent  House- 
hold of  Columbian  Woodmen  v.  Hot^lc,  187  S. 
W.  176. 

®=>787  (Ark.)  Terms  of  fraternal  insurance 
society's  policy,  providing  for  benefit  upon  total 
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disability,  do  not  apply  solely  to  the  particular 
occnpation  named  in  the  application,  unless  the 
language  constitutes  the  statement  regarding 
his  occupation  as  a  warranty  that  he  wiU  con- 
tinue so  engaged.— Southern  Woodmen  v.  Davis, 
187  S.  W.  638. 

«=!»788(1)  (Mo.)  A  beneficiary  association  cer- 
tificgte  payable  to  "legal  representatives,"  AeW 
not  benefit  certificate  to  which  suicide  was  a 
defense  under  Rev.  St.  1909,  §  7109,  but  an  in- 
surance policy  to  which  suicide  was  no  defense 
under  Kev.  St.  1909.,  §  6945.— Ordelheide  v. 
Modem  Brotherhood  of  America,  187  8.  W. 
1193. 

®=»789(1)  (Ark.)  Where  member  of  fraternal 
insurance  society  furnished  proof  of  disability 
upon  forma  prescribed  by  the  society,  tending 
to  show  he  was  permanently  disabled,  his 
right  to  recover  was  not  defeated  because  his 
nhysician  erroneously  diagnosed  his  affliction.— 
Southern  Woodmen  v.  Davis,  187  S.  W.  638. 
<S=>79S  (Mo.)  The  proceeds  of  a  fraternal  bene- 
ficiary association  certificate  payable  to  "legal 
representatives"  go  to  the  estate  of  deceased 
member.— Ordelheide  v.  Modern  Brotherhood  ol 
America,  187  S.  W.  1193. 

(F)  Actions  for  BeneJIM. 

<8=»8I3  (Tex.Civ.App.)  In  a  suit  on  a  certifi- 
cate, failure  to  make  plaintiffs  father,  original- 
ly named  as  a  beneficiary,  and  through  whom 
^e  claimed  by  assignment  by  his  heirs,  a  party, 
held  not  error  where  it  appeared  that  be  was 
dead.— Modern  Woodmen  of  America  v.  TCanow- 
sky,  187  S.  W.  728. 

<@=»8I7(3)  (Mo.App.)  In  an  action  on  a  life  in- 
surance policy,  the  burden  is  on  the  insurer, 
who  claims  that  the  insured  committed  suicide 
by  drinking  carbolic  acid  to  show  that  he  not 
only  drank  the  carbolic  acid,  but  that  he  took  it 
with  suicidal  intent.— Hoette  v.  North  Ameii- 
can  Union,  187  S.  W.  790. 
<8s»8l9(4)  (Mo.App.)  In  an  action  <m  «  Ufe  in- 
surance policy,  evidence  heM  insufficient  to  war- 
rant a  peremptory  instruction  for  defendant  on 
the  ground  that  decedent  committed  suicide  b^ 
drinking  carbolic  acid. — ^Hoette  v.  North  Ameri- 
can Union,  187  S.  W.  790. 

INTENT. 

See  Contracts,  «=>147;  Adverse  Possession,  <&=> 
11;  Criminal  I>aw.  <S=>371 ;  Evidence,  «=» 
461;  Frauds,  Statute  of,  <S='24;  Fraudulent 
Conveyances,  <S=»64;  Larceny,  ©=93,  71; 
Parfcoership,  (8=17;  Robbery,  <S=33;  Stot- 
utes.   <S=»184;    Wills,   «=>439. 

INTEREST. 

See  Damages,  «=»69;  Guardian  and  Ward, 
<S=»54. 

INTERPLEADER, 
n.  PKOOEEDnros  ajtd  beuef. 

«=»35  (Tei.Civ.App.)  In  a  suit  by  certain  em- 
ployes and  materialmen  against  a  railroad  sub- 
contractor, the  railway  company  and  the  con- 
tractor are  not  entitled  to  attorney's  fees  as 
stakeholders,  where  they  did  not  pay  into  court, 
but  contested,  the  amount  found  que  from  them 
to  the  subcontractor.- Texas  Bldg,  Co.  ▼.  Col- 
Uns.  187  S.  W.  404. 

INTERSTATE  COMMERCE. 

See  CJommerce. 

INTERVENING  CAUSE. 

See  Negligence.  «s»62. 

INTESTACY. 

See  Descent  and  Distribution. 


INTOXICATING  LIQUORS. 


See  Criminal  Law,  (g;=»419,  420,  1206;   Munici- 
pal Corporations,   «=>870:    Statutes,   e=9ii, 

ZIZ.  X.OOAI.  OPTION. 

«=>25  (Tex.Civ.App.)  Local  option  law  (Bev. 
St.  1911,  art.  5715  et  seq.)  is  penal,  and,  unless 
its  provisions  are  strictly  followed,  an  election 
therennder  is  void.— Cain  v.  Garvey,  187  8.  W. 
IIIL 

«=»34(5)  (Tex.Civ.App.)  Rev.  St  1811.  art. 
5719,  prescribing  form  of  local  option  election 
ballots,  is  mandatory.— Cain  v.  Garvey,  187  S. 
W.  IIIL 

Rev.  St.  1811,  art  6719,  requiring  local  opbon 
ballots  to  bear  words  "Official  SaUot"  "For 
Proliibition,"  and  "Against  Prohibition,"  re- 
quires three-line,  not  five-line,  ballot  especially 
where  it  also  requires  voters  to  draw  "a  line 
through  one  of  last  two  phrases. — Id. 

Under  Rev.  St  1911,  art  571».  teqniring 
clerk  of  county  court  to  furnish  local  option 
ballots,  held,  that  the  duty  cannot  be  delegated 
to  another.— id. 

Under  Rev.  St  1911,  art  5719,  requmng 
clerk  of  county  court  to  furnish  local  option 
ballots,  and  prohibiting  use  or  counting  of  any 
except  official  ballots,  term  "official  ballots"  re- 
fers to  those  furnished  by  the  clerk.— Id. 
<S=>37  (Mo.)  Contests  of  local  option  elections 
and  legislation  regulating  them  is  not  precluded 
by  C<mst  art  8,  g  9,  providing  for  trial  of 
contested  elections  of  officers  by  such  courts  or 
judges  and  under  such  procedure  as  shall  be 
fixed  by  general  law.— Stote  ex  reL  City  of 
Monett  V.  Thurman,  187  S.  W.  1190. 

Local  option  does  not  have  to  be  adopted  to 
have  the  provision  of  Rev.  St  1909,  i  7242,  for 
contest  of  a  local  option  election  in  effect  any 
more  than  it  does  to  have  the  provision  for 
holding  the  dection  in  effect — Id. 

Till.   CRIMINAI.  PROSECimONS. 

iS=>2l9  (Ark.)  Indictment,  charging  unlawful 
sale  of  intoxicants  in  language  of  statute,  so  as 
to  enable  person  of  common  understandm^  to 
know  what  was  intended,  et^.,  keld  sufficient 
though  not  alleging  the  name  of  the  person  to 
whom  the  liquor  was  sold.— McNeil  ▼.  State, 
187  S.  W.  1060. 

©=>224  (Ark.)  The  state  has  the  burden  of 
proving  beyond  a  reasonable  doubt  the  guilt 
of  one  charged  with  illegal  sale  of  intoxicating 
liquors.- Scoggin  v.  City  of  Morrilton,  187  S 
W.  448. 

®=3236(2)  (Ark.)  In  prosecution  for  unlawful 
sale  of  intoxicants,  testimony  held  sufficient  to 
support  finding  that  defendant  made  sale  of 
whisky  charged  after  1st  day  of  January,  1916. 
— McNeU  V.  State,  187  S.  W.  1060. 
4=3236(11)  (Ark.)  In  prosecutions  for  illegal 
sale  of  intoxicating  liquors,  where  two  witness- 
es testified  in  each  case  to  a  sale,  evidence 
held  sufficient  to  support  a  conviction. — Wilson 
V.  State.  187  S.  W.  440. 

«=>236(11)  (Ark.)  Evidence  held  inanfficieat  to 
show  iUegal  sale  of  liquora. — Scoggin  t.  City  of 
Morrilton,  187  S.  W.  445. 

While  a  sale  may  be  proved  by  circumstances 
as  well  as  by  affirmative  evidence,  circumstances 
must  warrant  the  inference  that  there  was  a 
seller  and  a  purchaser  and  compensation  for 
the  thing  sold. — Id. 

^=3238(11)  (Mo.App.)  Evidence  in  a  prosecu- 
tion for  sale  of  wnisky  in  violation  of  the  local 
option  law  held  sufficient  to  sustain  a  convic- 
twn.— State  v.  Barr.  187  S.  W.  675. 

X.  AMATEXEKT  AND  INJUIIOTIOH. 

i3=>260  (Mo.App.)  The  illegal  sale  of  intoxicat- 
ing liquors  cannot  be  enjoined  when  unaccom- 
panied  by  circumstances  making  it  a  nuisance  QC 
— State  ex  rel.  Lashly  v.  Kirkwood  Leisure  (*\ 
Hour*'  Social  and  Pastime  Club,  187  8.  W.  819.       ^ 
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«s>279  (Mo.App.)  Where  an  injimctlon  was  to- 
sued  upon  a  petition  allepng  that  a  certain 
place  wag  a  nuisance  because  of  ita  bototerons 
gatherings,  illegal  liqoor  sales,  etc,  hetd  that 
the  court  had  no  jurisdiction  to  punish  disobe- 
dience, of  its  injunction  where  only  illegal  sales 
of  liquor  were  proven. — State  ez  reL  Lashl; 
V.  Kirkwood  Leisure  Hours'  Social  and  Pastime 
Club,  187  S.  W.  8ie. 

INTOXICATION. 

See  Carriers,  «=a284;   Insorance,  ®=3787. 


INVENTION. 


See  Patents. 


INVITED  ERROR. 

See  Appeal  and  Error,  $=>882. 

IRREPARABLE  INJURY. 

See  Injunction,  ^=9l4. 

JIM  CROW  LAWS. 

See  Railroads,  «=:>253. 

JOINDER. 

See  Indictment  and  Information,  iS=9l24;  Par- 
ties, <S=»35,  84. 

JOINT  CONTRACTS. 

See  Contracts,  ie=>182. 

JUDGES. 

See    Exceptions,   Bill   of,    «=»32;     Injunction, 
<S=3l39;   Justices  of  the  Peace;   Trial,  «=>29. 

IX.  8PECIAI.  OB  81TBBTITTTTE 
XaOGES. 

^s»l5(l)  (Tex.CiT.AppO  Selection  of  a  special 
judge  by  agreement  of  the  parties,  in  a  case 
where  the  regular  judge  was  not  disqualified 
merely  by  his  absence,  was  a  nullity,  and  the 
acts  of  the  special  judge  were  void.— Pickett  v. 
Michael,  187  S.  W.  426. 

@=3 1 9  (Tex.Civ.App.)  Where  the  parties  elect  a 
special  judge,  where  the  regular  judge  is  not 
disqualined  but  is  absent  from  any  cause,  they 
are  not  estopped  from  denying  his  jurisdie- 
tion.— Pickett  v.  Michael,  187  S.  W.  426. 

JUDGMENT. 

See  Courts,  «=s32. 

IToT  judgments  in  particular  potions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

I.  NATURE  AMD   ESSENTIALS  IN 
OENERAI.. 

«=»l7a0)  (Tex.Gl«.App.)  Under  Rev.  St  1911, 
art.  1864,  a  writ  showing  execution  of  citation 
upon  an  impossible  date  will  not  support  a  de- 
fault judgment— Friend  v.  Thomas,  187  S.  W. 
986. 

€=>I8{1)  (Tex.Civ.App.)  A  plea  having  been 
eliminated,  by  the  sustaining  of  exceptions 
thereto,  will  not  sustain  a  finding,  and  judg- 
ment thereon,  for  defendant — First  Nat.  Bank 
of  Roswell,  N.  M.,  v.  Browne  Grain  Co.,  187 
S.  W.  489. 

®s>l8(3)  (Tex.CiT.App.)  Where  a  petition  is  de- 
fective in  substance  to  the  extent  of  failing  to 
show  a  cause  of  action,  a  judgment  for  the  plain- 
tiff is  null  and  void.— McCamant  v.  McCamant, 
187  S-  W.  1096. 


IV.  BT  DEFA1TI.T. 
(A)  Revntaltes   and  V«Iidltr. 

iS=»l08(l)  (MoApp.)  The  fact  that  the  term  at 
which  the  defendants'  motion  to  make  the  peti- 
tion more  definite  and  certain  was  sustained  so 
as  to  require  the  filing  of  an  amended  petition 
expired  before  the  amendment  was  made  did  not 
ipso  facto  work  a  judgment  in  favor  of  the  de- 
fendants.—Southwest  Nat.  Bank  of  Kansas  City 
v.  McDermand,  187  S.  W.  121. 
®=>II9  (Tex.Civ.App.)  Under  Rev.  St  1011, 
art.  2330,  providing  that,  where  service  is  made 
by  publication,  first  day  of  second  term  after 
publication  shall  be  appearance  day,  a  judg- 
ment by  default  at  first  term  after  publication, 
whether  void  or  voidable,  will  ordinarily  be 
set  aside  on  appeal. — Davenport  v.  Rutlcdge, 
187  8.  W.  988. 

®=>I26(1)  (Mo.App.)  Where  a  petition  states  a 
cause  of  action  against  a  defendant  who  duly 
appears  but  does  not  answer,  judgment  against 
such  defendant  without  evidence  to  support 
the  petition  is  proper.— Austin  r.  E^nis,  187  S. 
W.  B99. 

VI.   OH  TKXAI.  OF  ISSUES. 

(A)  Rendition,    Form,    and    Heqnlaltes    In 
^  General. 

<g=»l99(l)  (Tex.(3iv.App.)  Under  Vernon's  Say- 
les'  Ann.  Civ.  St  1914,  art  1990,  the  court 
could  not  enter  judgment  for  defendant,  not- 
withstanding the  jury's  verdict  for  the  plaintiff. 
— Fireman's  Ins.  Co.  v.  Jesse  French  riano  & 
Organ  Co.,  187  S.  W.  691. 
«s=3l99(3)  (Tex.Civ.App.)  Where  a  judgment 
was  the  only  one  which  could  have  been  render- 
ed upon  the  verdict,  the  appellant  was  not  en- 
titled to  a  judgment  non  obstante  veredicto  on 
the  ground  that  the  finding  upon  an  iMue  was 
without  evidmce  to  support  it — Kuebn  v.  Mer- 
edith. 187  S.  W.  886. 

<C)  Contontltir  to   Proeesa,  PleadiUKO, 
ProoCa.  and  Verdict    or  Flndlnva. 

4=9248  (Tex.Civ.App.)  Facts  proven,  but  not 
alleged,  cannot  form  the  basis  of  a  judgment. — 
Modem  Woodmen  of  America  ▼.  lanowsky,  187 
S.  W.  728. 

€=3248  (Tex.Civ.App.)  Until  their  action  is 
called  in  exercise  by  pleadings,  courts  have  no 
more  power  to  render  judgment  in  favor  of  a 
person  than  to  render  judgment,  against  a  per- 
son until  he  has  been  brought  within  their  juris- 
diction.—McCamant  v.  McCamant,  187  S.  W. 
1096. 

i3=>256(2)  (Tex.Civ.App.)  Judgment  must  con- 
form to  the  jury's  findings  on  special  issues, 
though  the  court  can  afterwards  set  it  aside,  as 
contrary  to  the  evidence.— Jackson  v.  Walls,  187 
S.  W.  676. 

VIII.  AMENDMENT,   COBBECTION, 
AND  BEVIEW  IN  SAME  COUKT. 


15  (Mo.)  An  order  striking  ont  part  of  an 
original  judgment  after  aflSrmance  on  appeal 
was  erroneous,  where  there  was  nothing  in  the 
record,  or.  the  judge's  docket  or  the  clerk's 
minutes  or  papers  on  file,  to  show  a  mistake  iti 
the  entry.— Williams  v.  Sands,  187  S.  W.  1188. 
«=s>335(l)  (Tex.Civ.App.)  Undrar  Rev.  St  1911, 
art.  2026,  giving  defendant-  two  years  in  which 
to  file  a  bill  of  review  and  obtain  a  new  trial 
after  service  by  publication,  remedy  given  is 
cumulative  or  additional  to  an  appeal, — ^Daven- 
port  V.  Ruaedge,  187  S.  W.  988. 
®=»335(2)  (Tex.Civ.App.)  Under  Rev.  St  1911, 
art.  2026,  touching  judgment  on  service  of 
process  by  publication,  defendant  was  entitled  to 
a  bill  of  review  and  to  be  heard  upon  merits  of 
an  action  in  a  justice  court  against  her  on  serv- 
ice by  publication  ret^uiring  her  to  appear  at  ' 
the  second  term,  in  Which  judgment  was  render- 
ed by  default  at  first  term,  although  she  had  ac-  - 
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tual  notice. of  pendency  of  luit — Davenport  7. 
Rutledge,  187  S.  W.  988. 

Under  Rev.  St.  1911,  art.  2026,  judgment  be- 
ing rendered  against  defendant  by  default  at 
first  term  after  service  by  publication,  there 
not  being  proper  service,  defendant  was  entitled 
to  vacate  judgment  which  was  void,  although 
facts  might  warrant  another  judgment. — Id. 

IX.   OPENINO   OB   VACATING. 

^=9358  (Tex.Civ.App.)  A  judgment  will  not  be 
set  aside  for  defects  or  insufficiency  in  the  plead- 
ings, especially  where  the  alleged  defect  was 
amendable  or  had  been  waived  by  joining  is- 
sue and  by  going  to  triaL — McCamftnt  v.  Mc- 
Camant,  187  S.  W.  1096. 

<S=>386(2)  (Tex.Civ.App.)  Neither  lapse  of  time 
nor  laches  affect  the  right  to  sue  to  vacate  a 
judgment  void  on  its  face. — McCamant  v.  Mc- 
Camant,  187  S.  W.  1096. 

X.  Z:QXnTABI.E  ItEI.IEF. 
(A)  Nature  of  Remed)'  and  Oronnd*. 

«=423  (Tex.Civ.App.)  Although  judgment  in 
suit  under  Rev.  St.  §  1099,  to  recover  a  cow, 
»  erroneously  required  delivery  of  the  cow,  in- 
stead of  payment  of  her  value,  which  was  un- 
der $50,  so  that  the  case  was  not  appealable 
from  the  county  court,  it  was  not  void  and  sub- 
ject to  direct  attack  in  a  proceeding  to  ttojoin 
its  enforcement. — Kalmans  v.  Baumbusb.  187 
S.  W.  697.  ' 

If  judgment  is  rendered  by  a  court  of  compe- 
tent jurisdiction,  error  therein  does  'not  render 
it  void,  or  subject  to  be  set  aside,  except  for 
fraud,  accident,  or  mistake,  though  the  amount 
in  controversy  is  so  small  as  to  prevent  appeal. 
-^Id. 

XI.   COI.LATEBAI.   ATTACK. 

(A)  Jadgrmenta  Impeachable   Collaterally. 

€=s»475  (Mo.App.)  Order  of  probate  court  di- 
recting administrator  pendente  lite  to  take 
charge  of  decedent's  realty  cannot  be  collateral- 
ly assailed,  in  unlawful  entry  and  detainer  in- 
stituted by  such  administrator,  by  defendants' 
argument  that  he  failed  to  make  proper  appli- 
cation to  the  probate  court  for  the  order. — 
LMehr  v.  Dean.  187  S.  W.  602. 
'«=s>485  (Tex.Civ.A_pp.)  A  judgment,  the  in- 
validity of  which  IS  apparent  upon  the  record, 
may  be  successfully  attacked  at  any  time  and 
under  any  circumstances. — McCamant  v.  Mc- 
Camant, 187  S.  W.  1096. 

Xni.   MERGER  AND  BAR  OF  CAUSES 

OF  ACTION  AND  DEFENSES. 

(A)   JadBmentB  Operative  an  Bar. 

^=9552  (Mo.)  The  Supreme  Court  cannot,  on  ap- 
peal in  an  aotipn  for  compensation  of  attorney 
by  county,  relieve  him  from  a  prior  adverse  judg- 
ment of  the  Court  of  Appeau  in  a  mandamus 
proceeding  to  enforce  such  payment,  but,  the 
merits  then  having  been  investigated,  his  remedy 
was  by  certiorari. — Harrison  v,  Jackson  Coun- 
ty, 187  S.  W.  1183. 

■^=o5B\  (Mo.)  While  a  recovery  upon  one  count 
is  final  and  in  bar  of  recovery  upon  other  counts, 
a  reversal  of  the  judgment  on  appeal  removes 
the  bar,  and  on  another  trial  recovery  may  be 
allowed  on  a  count  other  than  the  one  on  which 
the  former  judgment  was  had. — State  ex  rel. 
ScuUin  V.  Kobertson.  187  S.  W.  34. 

(B)  Cauaeii  of  Action  anil  Defense*  Merc- 

ed, Barred,  or  Conclnded. 

^=587  (Ark.)  Judgment,  in  action  to  recover 
mortgaged  chattels,  based  entirely  on  right  to 
foreclose  without  furnishing  itemized  account 
in  accordance  with  statute,  on  which  issue  ver- 
dict was  for  plaintiflE,  was  not  res  judicata  as  to 
defeudnnt's  right  to  foreclose. — Livingston  v. 
I'ugsley,  187  S.  W.  925. 

€=>589(1)  (Mo.App.)  Judgment  of  Supreme 
Court  on  application  for  writ  of.  certioran  heUi 


res  judicata  on  relator's  subsequent  original 
proceeding  in  prohibition  attacking  tbe  juris- 
diction of  the  probate  judge,  who  had  adjudi- 
cated him  insane,  upon  the  same  grounds.— 
State  ex  rel.  Wagener  v.  Cook,  1S7  S.  W.  (521. 
<e=a590(l)  (Mo.)  Where  plaintiff,  in  suit  to  set 
aside  deed  for  fraud,  etc.,  neglected  to  clnim 
expenses  of  litigation,  including  attorney's  fees. 
riile  of  res  adjudicata  bars  an  independent  ac- 
tion to  recover  them,  the  claim,  if  recoverable, 
belonging  to  and  arising  out  of  the  original  cause 
of  action.— Leslie  v.  Carter,  187  S.  W.  1196. 
^=>592  (Mo.)  Entire  claim,  arising  upon  con- 
tract or  in  tort,  cannot  be  divided  up  and  made 
the  subject  of  several  suits.— Leslie  v.  Carter. 
187  S.  W.  1196. 

It  is  not  ground  for  a  second  action  on  the 
same  claim  upon  a  contract  or  arising  in  tort 
that  plaintiff  in  the  first  action  was  not  able 
to  prove  all  items  of  ids  demand,  or  that  all 
dama.ges  were  not  then  suffered. — Id. 
^=»592  (Mo.App.)  A  judgment  in  an  action  for 
a  portion  of  a  single  demand  bars  a  right  of  ac- 
tion to  the  residue  thereof. — Peper  Automobile 
Co.  V.  St.  Louis  Union  Tiust  Co.,  187  S.  W.  1(W. 
€=»594  (Mo.App.)  While  plaintiff,  suing  to  re- 
cover his  monthly  salary  as  representative  of 
defendant  trust  company,  was  bound  to  in- 
clude all  installments  of  salary  then  due,  hia 
prior  action  for  salary  then  alleged  to  be  due 
and  payable  did  not  prevent  the  bringing  of  a 
later  action  for  salary  subsequently  accruin:. 
— B'itzgerrell  v.  Federal  Trust  Co.,  187  S.  W. 
600. 

€=>6I4(2)  (Mo.App.)  Obtaining  of  general  judg- 
ment for  a  debt  does  not  bar  the  remedy  for 
the  enforcement  of  a  lien  upon  the  security.— 
Bush  v.  Block,  187  S.  W.  153. 
«=>622(1)  (Tex.Civ.App.)  Where  a  set-off  is 
pleaded  by  defendant  and  attempted  to  be  sup- 
ported by  evidence,  it  will,  whether  allowed  or 
disallowed,  become  res  adjudicata. — Trinity 
County  Lumber  Co.  r.  Conner,  187  S.  W.  1022. 

XrV.  OOJfCLUBIVEirESS   OF    ADJUDI- 
CATION. 

(A)  Jndvnienta   OonelnaiTe  ta   Qeneral. 

®=648  (Tex.Cr.App.)  A  judgment  of  the  Court 
of  Criminal  Appeals  that  a  prohibitory  pool  hall 
law  is  valid  is  of  such  public  interest  as  to  be 
conclusive  upon  all  persons.— State  v.  Clark. 
187  S.  W.  760;    Same  v.  Nabers,  Id.  783.  7S4. 

(B)   Persons  Concluded. 

®S9670  (Mo.)  That  a  former  action  was  aminst 
members  of  the  county  conrt  in  their  official 
capacity,  whereas  the  instant  action  is  directly 
against  the  county  does  not  remove  the  bar  of 
adjudication. — Harrison  v.  Jackson  County,  li>7 
S.  W.  1183. 

€=>683  (Mo.App.)  Judgment  in  suit  on  note 
was  conclusive  as  to  all  facts  involved  tbereia 
In  suit  by  tbe  assignee  of  the  judgment  to  fore- 
close interest  of  maker  in  the  policy  assi^nn; 
to  secure  the  note.— Bush  v.  Block,  187  S.  W. 
153. 

€b9683  (Mo.App.)  Where  the  lessor  secures 
judgments  for  rent  in  justice  courts,  and  tfat-.v 
are  allowed  to  become  final,  such  matters  are 
res  judicata  as  to  defendant,  which  assumed  au 
debts  and  obligations  of  lessee. — Julian  v.  Kan- 
sas City  Granite  &  Monument  Co.,  187  S-  %V. 
584. 

®=>70t  (Ark.)  A  judgment  against  a  corpora- 
tion for  a  third  party  for  money  advanced  fo: 
salary  of  tbe  corporation's  president  is  not. 
as  between  the  president  and  the  corpora  tie  c. 
res  judicata  of  the  right  of  the  president  to  re- 
tain the  salary. — G.  W.  Jones  Lumber  Co.  v. 
Wisarkana  Lumber  Co.,  187  S.  W.  lOfiSi. 

€=3707  (Tex,Civ.App.)  A  judgment  is  not  bind-v 
ing  upon  persons  not  parties  nor  privies  th«^r^J 
to.— Houston  Oil  Co,  of  Xezaa  ▼.  Stepnev,   IbT 
S.  W.  1078. 
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(C)  M«(t*«irCon«l««^<L 

$=37130)  (Mo.App.),  Wliere  the  lesgor  scares 
judgments  for  rent  in  justice  courts,  and  they 
became  final,  nil  matters  involved  in  Buch  liti- 
gation, and  all  matterr  that  miflit  faave.been 
raised  therein,  are  res  judicata  as  to  the  leasee. 
—Julian  y.  Kansas  City  Granite  4  Monument 
Co.,  187  S.  W.  684. 

€=3735  (Mo.App.)  Judgment  for  plain,tlff,  In 
proceedings  by  administrator  in  probate  court 
under  statute  for  discovery  of  assets  in  which 
he  charged  that  defendant  had  in  ber  posses- 
sion and  was  concealing  property  belonging  to 
the  estate,  held  not  res  judicata  in  defendant's 
proceedings  in  the  probate  court  against  de- 
cedent's estate  for  sendees  rendered. — Boyken 
v.  .Sharp,  187  S.  W.  90.  • 
«=>739  (Mo.App.)  The  igrinciple  of  res  judicata 
does  not  bar  defendant  m  proKecatiod  of  claim 
which  he  could  not  have  Utigated  in  the  first 
proceeding.— Boyken  v.  Sharp,  187  S.  W.  90. 
€=>739  (Mo.App.)  Where  please,  required  lessee 
to  pay  one-third  of  the  light  bills,  and  lessot 
took  judgment  before  expiration  of  term, 
amount  ot  light  cost  due  was  not  res  judicata, 
but  was  for  the  jury  in  subse^ent  suit  against 
lessee's  assignee  of  DUsiness.— Julian  v.  Kansas 
City  Granite  &  Monument  Co.,  187  S.  W.  584. 
$=»743(2)  (Tex.Civ.App.)'  One  is  not  estopped 
by  a  judgment  that  he  nas  no  title  to  land,  from 
setting  up  an  after-acquired  title,  or  a  title  bas- 
ed on  tne  tea-year  statute  of  Uniitation%— 
Houston  Oil  Co.  of  Texas  t.  Stepney,  187  S. 
W.  1078. 

XTH.  FOREIOK  JrCBOMENTS. 

4=38 1 «  (Ma)  The  record  of  a-  Connecticut  suit 
between  a  policy  holder  suing  on  behalf  of  him? 
self  and  other  policy  hold|rB  against  defendant 
insurance  company,  wberetn  the  policy  contract 
was  modified,  is  admissible  under  the  foil  faith 
and  credit  clause  of  the  federal  Constitution 
(article  4,  §  1),  in  an  action  on  a  similar  policy. 
—Barber  v.  Hartford  Life  Ins.  Co.,  187  S.  W. 
867,  874. 

XXH.  PLEABXNO  AND  ETIDEKCE  Ct 

jimoBGBirr  as  estoppki, 

OB  DEFEJrSE. 

«=»949(1)  (Mo.)  Where  the  effect  of  a  foreign 
judgment  upon  the  pending  litigation  is  general- 
ly stated,  the  answer  is  sufficient  against  an  ob- 
jection first  raised  at  the  trial. — Barber  r.  Hart- 
ford Life  Ins.  Co.,  187  S.  W.  867,  874. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  ®=»304;  Evidence,  ^=96, 
30. 

JUDICIAL  POWER. 

See  Constitutional  Law.  €=967.  70. 

JUDICIAL  SALES. 

See  Banks  and  Banking,  €=>71:  Mortgages,  ^=> 
502-529:    Trusts.  €=»100. 

JURISDICTION. 

See  Appeal  and  Error,  €=>436;  Appearance; 
Courts;  Habeas  Corpus.  <g=»44.  46;  Plead- 
ing, €=>104:    Prohibition.  9=>5.  10. 

JURY. 

See  Anneal  and  Error.  S=>1066 :  Criminal  Law, 
<8=»857.  923-932;  Divorce.  «=»312;  Eminent 
Domain,  «=»219,  222;  New  Trial,  «=94^-56, 
143;    Trial,  «=>314. 

II.   BIGHT  TO  TBIAI.  BY  JITBT. 

«=»I0  (Ark.)  The  statutory  right  of  trial  by 
jary  is  confined  to  eases  which  atiCoiBmon  law 
-vrere  so  triable  before  the  ado))tKm  of  the  Con- 


■tttutfon.^Diew  Cotmty  Timber  Co.  r.  Boud 

of  Equalisation  of  Cleveland  County,  187  S.  W. 

942. 

<&=»rO  (H&>  The  right  to  jury  trial  'protected 

by  Const.  1820.  art.  12,  i  8,  remains  new,  as  it 

was  established  and  guaranteed  in  1820.— Elks 

Investment  Co.  v.  Jones,  187  S.  W.  71. 

No  legislative  change  in  procedure  can  impair 
the  right  to  jury  trial  guaranteed  by  Const. 
1820,  art,  12,  f.  8.— Id. 

€=3l9(17)  (Ark.)  In  an  action  for  reduction  of 
valuation  of  timber  lands  by  county  board  of 
equaUoation,  a  taxpayer  has  no  right  to  trial  by 
jury.— Drew  County  Timber  Co.  v.  Board  of 
EkniaUzatioBL  of  Cleveland  County,  187  S.  W. 

V.   COHPETEKOY  OF  JUBOBS,  CHAIo 
lOSMOES..  AND   OBJECTIONS. 

®=>97(1)  (Ark.)  Holding  competent  to  serve  as 
juror  one  who  has  previously  recovered  in  liti- 
gation against  defendant  railroad  company,  who 
states  that  he  has  no  prejudice,  tlie  defendant 
exhausting  its  last  peremptory  challenge  on 
him.  is-  not  eri<or.— St  Louis,  I.  M.  &  S.  K.  Co. 
T.  Ingrain.  18T  S.  W.  452. 
«=>I3I(16)  (Tex.Cr.App.)  Refusal  to  permit  a 
jtnor  to  be  asked  If,  after  hearing  tlie  evidence, 
he  has  a  reasonable  doubt  of  defendant's  intent 
to  kill,  he  would  give  defendant  the  benefit  of 
the  donbt,  heli  abt  error,  in  view  of  question 
asked  and  allowed.— McKinney  v.  State,  187  S. 
W.  960. 

JUSTICES  OF  THE  PEACE. 

See  ConrU,  (S=»231. 

m.  oivn.  jtmisDioTioN  and  av- 

THOKITT. 

«=>M(1)  (Tex.Civ.App.)  If  suit  primarily  is  for 
an  amount  within  the  jurisdiction  of  a  justice's 
cenr^,  the  court  retains  jurisdiction,  although 
pending  suit  damages  accrue  beyond  that 
amount. — Sulzberger  &  Sons  Co.  of  America  v. 
HUle,  187  B.  W.  992.    ' 

v.,  BEVIEW  OF  FBOCEEDINOS. 

<8=>202(2)  (Tex.  Ov.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St,  19l'4,  arts.  742,  743  a 
Ijetition  for  certiorari  to  a  justice  purporting 
to  be  that  of  the  applicant's  next  friend,  signed 
by  third  party,  together  with  verification  by 
third  party  stating  he  "believed  the  facts  set 
forth  above  to  be  true  and  correct/'  was  in- 
sufficient.— Hughes  V.  Underwood  Typewriter 
Co.,  187  S.  W.  399. 

LACHES. 

See  Contracts,  9=3270;    Corporations,  9=»80; 
Equity.  ,e=s>71. 

LANDLORD  AND  TENANT. 

See  Adverse  Possession,  4s>25:  Injunction,  ^s» 
118;    Insurance,    «s>329,  435;    Vendor  and 

Purchaser.   (£=3232. 

I.   OBEATION   AND   EXISTENCE    OF 
THE  BEXATION. 

€=>9  (Mo.App.)  Possession  of  land  by  a  pur- 
chaser under  a  contract  for  a  conveyance,  tak- 
en either  under  the  contract  or  by  oral  permis- 
sion of  the  vendor,  could  not  invest  the  pur- 
chaser with  the  relationship  of  a  tenant  to  his 
vendor,  nor  make  his  holding  anything  more 
tban  that  of  a  license*. — Bixeman  t.  Beicbel, 
187  S.  W.  269. 

m.  i,ANDi.OBD's  txtij:  and  be* 

VEBSION.     . 

(B)  Bstoppel   of  Tenant.  - 

€=>63(o)  (Mo.)  The  acceptance  of  a  lease  does 
not  estop  a   tenant  to  ieuf  the  lessor's  title 
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to  land  ezpreasly  excepted  -from  the  leaae. — 
Whiteside  v.  Ouaa  Club,  187  S.  W.  27. 

ZV.  TEBMS  FOB  TEABB. 

(B)  AulKiuBeiit,  SnblettinKi  and  Mort- 
va^e. 

«=>75(3)  (Tex.Civ.App.)  Under  Vernon's  Saylea' 
Ann.  Civ.  St.  1914.  art.  6489,  a  tenant  has  no 
right  to  sublet  premises  witiiout  the  consent 
of  bis  landlord.— Birchfield  v.  Bourland,  187  S. 
W.  422. 

«=76(4)  (Tei.Cav.App.)  In  lessee's  action  for 
damages  from  lessor's  .refusal  to  consent  to  a 
subletting,  evidence  held  to  sustain  a  finding 
that  lessor  did  wrongfully,  arbitrarily,  and  with- 
out cause  refuse  to  consent  to  the  occupancy 
of  the  premises  by  the  subtenant,  either  as  as- 
signee of  the  lease  or  as  subtenant. — A.  Harris 
&  Co.  V.  Campbell,  187  S.  W.  365. 

9=s>79(2)  (Tex.Civ.App.)  Where  lessee  copart- 
ner^ip,  with  right  to  sublet  on  the  lessor's 
written  consent,  afterwards  incorporated  in  the 
same  name  withoat  notice  of  the  assignment  of 
the  lease  to  the  corporation,  there  was  no  such 
privity  to  the  lease  as  entitled  the  corporation 
to  sue  tor  damages  for  the  lessor's  refusal  to 
permit  a  aubletting.— A.  Harris  ft  Co.  ▼.  Camp- 
beU,  187  S.  W.  8%. 

(D)  TeraUnatloa. 

4s>l03(l)  (Ark.)  To  enforce  a  forfeiture  clause 
in  a  lease,  the  landlord  must  bring  himself  with- 
in its  strict  provisionfk^Sells  v.  Brewer,  187  S. 
W.  907. 

<S=»I08(1)  (Ark.)  A  forfeiture  clause  for  non- 
payment 01  rent  is  valid  in  a  lease.— Sells  v. 
Brewer,  187  S.  W.  907. 

^=>llt  (Tex.Civ.App.)  A  tenant  who  disavows 
his  landlord's  title  and  asserts  title  in  himself 
forfeits  his  rights  as  a  tenant  and  becomes  a 
mere  trespasser.— Kice  v.  Seherta,  187  S.  W. 
246. 

VH.  PBEMISES,  AND  ENJOYMEXT 
AND  USE  THEBEOF. 

(B)'  Poasenaion,  Enjoyment,   and  Dae. 

«=3l29(3)  (Ark.)  Where  th«  landlord  refuses  to 
deliver  possession,  the  tenbnt  cannot  recover  any 
damages  in  the  absence  of  evidence  of  the  agreed 
rent.— Person  v.  Williams,  187  S.  W.  1065. 

«S9I29(4)  (Ark.)  Where  a  landlord  refuses  to 
deliver  poesessidn,  the  measure  of  the  tenant's 
damages  is  the  difference  between  the  reason- 
able rental  value  and  the  stipulated  rent  for  the 
premises  and  does  not  include  reasonable  profits 
from  cultivation. — Person  V.  Williams,  187  S. 
W.  1063. 

Vni.   BENT  AND  ADVANCES. 

(A)  ftlarkts  and  Uabillttea. 

€=>l99'/2  (Mo.App.)  Where  defendant  rented 
office  space  under  a  year's  lease  and  Installed 
its  agent,  and,  on  discharging  him,  he  refused 
to  vacate  the  office,  it  was  not  the  landlord's 
duty  to  eject  him,  but  defendant  was  liable  for 
the  rent  for  the  term  in  the  absence  of  evic- 
tiaa  by  the  landlord. — Julian  v.  Kansas  City 
Granite  ft  Monament  Co.,  187  S.  W.  684. 

IX.  BE.ENTBT  AND  BECOVEBIT  OF 
POSSESSION  BT  UkNDI^BD. 

«=>29t(16)  (Ark.)  In  unlawful  detainer  suit,  it 
was  error  not  to  submit  to  jury  question  of 
waiver  of  clause  forfeiting  lease  upon  nonpay- 
m«it  of  rent  when  due ;  tnere  being  conflicting 
evidence  on  that  question.— Sells  ▼.  Brewer,  187 
S.  W.  907.  •    .. 


UNDS. 


See  Pu)>Uc  lAudi,. 


LARCENY. 

See  Criminal  Law,  «=3225,  869,  695;  Embezzle- 
ment ;   Receiving  Stolen  Coods :   Robbery. 

I.  OFFENSES    AND  BESPONSIBIUTT 
THEBEFOB 

«=>3(2)  (Tex.Cr.App.)  A  fraudulent  intent  at 
the  time  of  finding  lost  property  is  necessary  to 
constitute  the  crime  of  larceny ;  but  the  &ct 
that  the  property  contained  no  means  of  iden- 
tification 18  no  defense. — Hutspetb  v.  State,  187 
S.  W.  340. 

<S=>5  (Ark.)  Despite  Kirby's  Dig.  {  1898.  a 
domesticated  cow  which  runs  at  large  on  the 
range  only  for  short  periods  and  returns  to  the 
owner's  home  every  day  or  so  is  the  subject 
of  larceny,  though  over  12  months  old.  nn- 
marked,  and  unbranded.— Nix  v.  State,  187  S. 

W.  3oa 

<S=>I3  (Tex.Cr.App.)  If  defendant  obtained  law- 
ful possession  of  a  lap  robe  from  owner  or  par- 
ty having  the  ri^ht  to  give  consent,  but  sobee- 
quently  appropriated  it,  he  was  not  gnilty  of 
theft  under  general  statute,  which  requires  in- 
tention to  appropriate  at  time  of  taking.— 
Black  V.  State,  187  S.  W.  332. 
$=>22  (Tex.Cr.App.)  One  who  commits  robbery 
or  steals  in  Mexico,  and  brings  the  proceeds  in- 
to Texas,  is  amenable  to  the  laws  of  Texas  un- 
der the  statute  for  bringing  the  stolen  property 
or  property  acquired  by  robbery  into  the  state. 
-Ex  parte  Villareal,  187  S.  W.  214. 

n.  PBOSECVTION  AND  PUNISH- 
IDBNT. 

<A)   Indlletiaetat  and  IntariaatloB. 

4=930(5)  (Ark.)  Indictment  describing  the  prop- 
erty stolen  as  "onelcow  the  property  oC  a. 
certain  person  is  simdent.— Watson  v.  State. 
187  S.  W.  434. 

9=»40(9)  (Tex.Cr.App.)  In  a  prosecution  for 
theft  of  a  lap  robe  alleged  to  have  been  in  pos- 
session of  a  husband,  and  shovm  to  be  sep- 
arate property  of  wife,  there  was  not  a  vari- 
ance between  proof  and  allegation,  since  sep- 
arate property  dt  vrife  is  under  control  at  hus- 
band.—Black  V.  State,  187  S.  W.  332. 

(B)  BTtdenee. 

i3=350  (Tex.Cr.App.)  In  prosecution  for  lar- 
ceny, the  state  may  show  accused's  financial 
condition  immediately  before  and  immediately 
after  the  alleged  theft.— Hutspeth  v.  State.  18T 
S.  W.  340. 

4=955  (Ark.)  In  a  prosecution  for  larceny  of 
an  unmarked  and  unbranded  heifer,  evidence 
held  sufficient  to  support  verdict  of  guill^. — 
Nix  V.  Sute,  187  a  W.  308. 
4=»55  (Ark.)  All  the  elements  of  the  offense  of 
larceny  may  be  established  by  circumstantial 
evidence.  Unexplained  posaession  of  recently 
stolen  property  is  sufficient  to  sustain  conviction 
for  larceny.— Watson  t.  State,  187  S.  W.  434. 
4=»64(7)  (Ark.)  In  trial  for  larceny,  evidence  of 
finding  of  cows  at  or  near  accused's  house  with 
marks  freshly  changed  to  accnaed's  own  mark 
held  to  sustain  conviction. — Wataon  t.  State. 
187  S.  W.  434. 

(O)  Trial  and  Review. 

^=>7I(2)  (Tex.Cr.App.)  In  a  prosecution  for 
theft,  when  facts  raise  the  jssues,  jury  should 
be  instructed  as  to  the  difference  between  sa- 
cral statute  requiring  intention  to  appropriate 
at  time  of  taking  to  constitute  theft  and  stat- 
ute making  a  fraudulent  conversion  of  proper- 
ty legaUf  obtained  a  violation  of  law. — Block 
V.  Stete7l87  S.  W.  332. 

LAST  CLEAR  CHANCE.  CoQ^Ic 

See  Neeligence.  «s>83 ;  Bailroada.  «=33S8,  39a 
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INIHZ-DIGEST 


LAW  MERCHANT. 

Sm  Common  Law,  «sa6. 

LMI  OF  THE  CASL 

See  Appeal  and  Error,  e=3ll96. 

LAWYERS. 

See  Attorney  and  Client 

LEADING  QUESTIONS. 

See  Witneaaea,  «3n240. 

LEASE. 

See  'Landlord  and  Tenant;   BaUroads,  «=3258. 

LEAVE  OF  COURT. 

See  PleadinK.  «=>236,  237. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  «=:»50-55. 

LETTERS.    ■ 

See  Evidence,  «s>18S. 


LETTERS  PATENT. 


See  Patents. 


LEVEES. 


See   Infanta,  <8b»U2. 

<8=»6  (Mo.)  Dnder  Uev.  St  1899,  U  8252,  82.5.'?, 
8362,  an  owner  of  land  indaded  in  a  levee  dis- 
trict who,  not  being  named  in  the  articles  of  as- 
sociation, has  not  entered  hla  appearance  nor 
has  been  served  with  summona  or  any  notice, 
and  who  is  not  mentioned,  nor  his  land  describ- 
ed, in  the  decree  of  incorporation,  is  not  affect- 
ed by  such  proceedings. — North  Kansas  City 
I>evee  Diat.  v.  Hillside  Securities  Co.,  187  S. 
W.  852. 

Where  the  owner  of  landa  included  in  levee 
district  was  not  served  with  process  in  the  pro- 
ceedings to  establish  the  district,  nor  in  con- 
demnation proceedings  by  the  district,  its  agree- 
ment to  appear  in  a  contemplated  condemnation 
suit  did  not  amount  to  an  agreement  to  become 
a  party  in  the  original  condemnation  proceed- 
ings.— Id. 

4=^13 1/2  (Mo.App.)  After  officers  of  a  levee 
comiiaDy  refused  to  serve  and  the  company  be- 
came defunct,  when  plaintiff  and  adjacent  own- 
ers furuiahied  land  and  constructed  new  levees 
integral  with  the  old,  they  could  not  when  a 
new  levee  district  was  orguniied,  have  compen- 
sation as  owners  of  the  old  levee,  under  Her. 
St.  190!).  i  67,07.— Voss  v.  Des  Moines  &  Missis- 
sippi  Levee  Dist.  No.  1,  187  S.  W.  820. 

jSor  cuuld  they  haye  compensation  as  persons 
interested  under  Rev.  St.  1809,  !  5707.— Id. 

In  such  case.  Rev.  St  1909,  §  5707,  created  no 
liability  against  the  defunct  company  on  the 
ground  of  acceptance  and  use  of  benefits.— Id. 
^s»27  (Mo.)  The  def«ise,  in  an  action  to  col- 
lect taxes  for  a  levee,  that  tbe^laad  of  defend- 
ant is  not  taxable  as  included  in  levee  district, 
is  not  a  collateral  attaclc  upcn  the  organization 
of  the  district. — North  Kansas  City  Levee  Dist 
V.  HUlside  Securities  Co.,  187  S.  W.  852. 

In  action  to  collect  taxes  for  a  levee,  a  de- 
fendant, notwithstanding  a  prima  facie  case  for 
plaintiff  made  by  the  ■  offer  in  evidence  of  a 
certified  tax  bill,  etc.,  has  the  right  to  show 
that  he  never  had  his  day  in  conrt  and  an  op- 
portunity to  be  beard  as  to  hi^  land. — Id. 

In  action  to  collect  taxes  f*r  a  levee,  where 
it  is  proved  or  conceded  that  defendant  was  not 
served  with  process  and  failed  to  have  his  day 
in  court  before  the  decree  of  incorporation  of 
the  levee  district  was  enterM,  the  prima  facie 


case  of  plaintiff  made  br  eiidenee  of  cettifi«d 
tax  bills,  etc..  Is  overturned.— Id.- 

LEX  LOCI. 

See  Arbitration  and  Award,  «s»18. 

UBEL  AND  SUNDER. 

n.  FBIVUfOED    GOKMUNICATIOHg, 
AIUD  HAUCE  THEREIN. 

9s»47  (MoApp.)  Where  plaintiff  had  attaclied 
the  character  of  defendant's  father,  the  defense 
of  qualified  privilege  was  not  available  to  de- 
feDoaot,  wbo  publisbad  a  libelous  a^davit  de- 
fcndinK  his  father's  character.— Bitscliy  v.  Car- 
rels, 187  S.  W.  1120. 

XV.  ACTIONS. 


(O) 


€=»  105(3)  (Mo.App.)  Where  i  libel  action  is 
based  upon  a  part  of  an  affidavit  the  defendant 
may  introduce  its  remaining  portions  to  ex- 
plain the  paragraphs  directly  involved  and  to 
mitigate  the  damages.— Ritscny  v.  Gfirrels,  187 
S.  W.  1120. 

(B)   Trial,  Jndcment,  and  Review. 

$=>I23(3)  (Tenn.)  In  slander  action  held  error 
to  direct  for  defendant,  where  he  roughly  said 
to  plaiatiff,  a  customer,  in  the  presence  of  oth- 
ers, that  a  hat  was  stolen  from  the  stiore,  and 
that  the  hat  on  her  head  looked  very  much  like 
it  and  was  the  hat. — Bowker  v.  Bry-BIock  Mer- 
cantile Co..  18,7  S,  W,  304. 

LICENSES. 

See  Commerce,  ^=»6d:    Goroorations.  $=>648; 
Negligence,  ^=932;   Phyidcians  and  Surgeons, 

<e=»6. 

I.   FOR    OOOTJPATION8    AKD    PRIVX- 
rEOEB. 

€=>!  (Tex.Cr.App.)  A  license  to  operate  a  pool 
hall  is  not  a  property  rifdit,  nor  a  contract,  nor 
does  it  create  a  vested  right,  but  it  is  a  mere 
permit— State  v.  Clark,  187  S.  W.  700;  Same 
v.  Nabers,  Id.  783,  784. 

«=»5"/2  (Ark.)  Under  Erby's  Dig.  {  543S,  an 
incorporated  town  has  power  to  pass  an  ordi- 
nance requiring  a  license  fee  of  $5  per  annum 
for  the  privilege  of  operating  each  billiard  and 
pool  table,  altnongh  not  used  for  gamin;;  or  as 
gambling  devices.— Thomas  v.  Town  of  lies  Ai«, 
187  8.  W.  908. 

<8=>6(1)  (Ark.)  The  Legislature  has  authority 
under  the  Constitution  to  delegate  to  cities  the 
power  to  tax  occupations. — I^aprairie  v.  City 
of  Hot  Springs.  187  S.  W.  442. 
«=»8(1)  (Ark.)  Acta  1307,  p.  782,  held  to  apply 
only  to  Independence  county. — Lapraixie  v.  City 
of  Hot  Springs,  187  S.  W.  442. 

n.  IN  RESPECT   OF  REAI.  PROP. 
ERTT. 

€s>48  (Mo.App.)  Consent  of  agent  to  make  ex- 
cavation on  principal's  Innd,  obtained  and  in- 
duced by  "the  false  statement  that  the  principal 
had  already  consented,  is  of  no  effect  even  if 
the  agent  had  power  to  give  such  {trivilege. — 
Knoche  v.  Pratt,  187  S.  W.  57a 
®=»64  (Mo.App.)  Evidence  held  insnfBcient  to 
show  that  the  consent  of  the  landowner  or  his 
agents  was  obtained  by  adjoining  owner  to 
make  an  excnvation  in  the  land. — Knoche  v. 
Pratt,  187  S.  W.  578. 

LIENS. 

See  Chattel  Mortgages,  <8=»1S8-157;    Mechan- 
ics'   Liens:     Mines    and    Minerals,    ^s>112;^ 
Vendor  and  Purchaser,  «=»278.  281. 
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LIFE  ESTATES. 

Se«  Dower;    Wills,  <S=>600. 

LIFE  INSURANC,E. 

See  Insurance. 

LIMITATION  or  ACTIONS. 

See  Adverse  Possession ;  Executors  and  Admin- 
istrators, <B=s225;  Insurance.  «=»621,  623; 
Vendor  and  Purcliaser,  4=9278. 

I.   STATUTES   OF  LHUTATION. 

(B)   lilntltationa    Applicable  to   Partlemlsr 
Acttona. 

■S=>24(2)  (Tex.Civ.App.)  Rev.  St.  1911,  art 
5688,  subd.  1,  providing  that  actions  for  debt 
on  contracts  in  writing  shall  be  commenced 
within  four  years,  applies  to  an  action  to  re- 
cover on  bill  of  lading.— Texas  &  P.  Ry.  Co.  v. 
R.  W.  WiUiamsoh  &  Co.,  187  S.  W.  354. 
«=>39(1)  (Ark.)  An  action  by  mother  for  de- 
bauchery of  her  daughter  is  not  barred  by  the 
one-year  limitation  of  Kirby's  Dif.  §  5065,  but 
is  governed  by  the  5-year  provision  of  section 
SOW.— Breining  v.  Lippincott,  187  S.  W.  015. 

n.  COMPUTATION   OF  PEBIOO   OF 
I.IMITATIOM. 

(A)   Aecraal    of    RlKbt    of    Action    or    De- 
fense. ' 

^=345  (Ark.)  Where  cross-complaint  attempted 
to  set  off  half  interest  in  a  bond  given  by  moth- 
er of  parties  to  plaintiff  as  a  loan,  plaintiff's 
action  in  collecting  interest  and  principal  of 
the  bond  more  than  three  years  before  filing  of 
the  cross-complaint  amounting  to  a  conversion. 


defendant's    claim    is    barred    by    limitations.-^ 

21. 

.     .    .  App.)  V 

shipped   on  through  biU.  of  lading  from  Texas 


Haglin  V.  HagUn,  187  g.  W.  32! 

<@=>46(11)  (Tex.Civ.App.)  Where     cotton     was 


via  New  Orleans  to  Liverpool  and  portion  of  it 
destroyed  by  fire  while  in  defendant's  posses- 
sion, held,  that  statute  of  limitations  did  not  be- 
gin to-  run  until  plaintiffs,  not  being  negligent, 
actually  learned  ot  nondelivery. — Texas  &  P.  Ky. 
Co.  V.  R.  W.  Williamson  &  Co.,  187  S.  W.  854. 

(B)   Performance    of    Condition,    Demand, 
and  Notice, 

<8=s>66(3)  (Tex.Civ.App.)  Despite  Rev.  St.  1911, 
art.  1B6U,  county  treasurer  cannot  recover  com- 
missions accruing  for  a  period  more  than  two 
years  before  institution  of  the  suit,  for  he  might 
sue  within  a  reasonable  time  after  presentation 
of  claim.— Smith  v.  Wise  County,  187  S.  W. 
705. 

(F)   Ifmorance,  Mliitalce,  Trnat,  Fraud,  and 
Concealment  of  Canae  of  Action. 

<g=»l02(ll)  (Mo.App.)  Whether  or  not  a  trust 
exists  after  final  settlement  by  a  guardian  who 
used  wards'  funds  in  paying  for  his  lands,  it  be- 
ing a  resulting  trust,  and  the  amount  being 
finally  and  fully  ascertained,  limitations  Tun 
from  the  settlement.— Koyl  v.  Lay,  187  S.  W. 
279. 

(H)   Commonoement  of  Action  or  Other 
Prooeedlnc. 

€=»124  (Tex.CiT.App.)  Where  two  are  jointly 
interested  in  a  contract,  but  action  for  breach 
thereof  was  begun  by  only  one,  an  amended 
petition  joining  the  other  as  coplaintiff  in  the 
same  cause  of  action  is  not  the  commencement 
of  a  new  suit  within  the  statute  of  limitations. 
— Jeffress  v.  Western  Union  Telegraph  Co.,  187 
S.  W.  514. 

<e=»l27(l)  (Mo.App.)  Where  an  original  suit  to 
enforce  a  materialman's  lien  was  brought  in  due 
time  and  its  dismissal  as  to  the  defendant  own- 
ers was  set  aside  and  the  case  roiustated  at  the 
same  term,  the  suit  upon  the  refiling  of  amend- 
ed petitinn  was  still  in  Cdurt.  not  ns  n  new  suit, 
but  merely  as  the  continuation  of  the  original 


suit.— SonthwoBt  IWit.  Bank  rf  Satuas  CSty  v. 
Mcl>ermand,  187  S.  W.  121. 

m.  ACKITOWXEOGMEirr.  XEW 

FAOmSE,  ANB  PA&T 

PAYMENT. 

€=s>l63(l)  (Mo.App.^  Partial  payment  on  a 
claim  barred  by  limitations  renews  its  life  as  to 
the  balance.— Koyl  v.  Lay,  187  S,  W.  279. 

IV.   OPERATION   AND   EFFECT   OF 
HAR  BT  XJaUITATION. 

^=»I68  (Mo.App.)  Lien  or  mortgage  on  a  life 
policy  assigned  to  secure  insured's  note  is  re- 
garded as  an  incident  thereto,  and.  so  long  as 
the  debt  for  which  the  security  is  given  is  kent 
alive,  the  lien  remains  alive,  and  suit  to  fore- 
close is  not  barred.— Bush  v.  Block,  187  S.  W. 
153. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  <8=3l58-190,  218,  807;   Insurance, 
<=»496. 

LIQUIDATED  DEMAND  OR  DEBT. 

See  Accord  and  Satisfaction,  «=>10. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LOCAL  OPTION. 

See  Intoxicating  Liquors.  €=325-37. 

LOGS  AND  LOGGING. 

See  Contracts,  <S=957, 

«=>2  (Ark.)  ReserratioE  in  deed  of  land  ot 
standing  timber,  with  right  to  remove,  gives 
only  a  reasonable  time  therefor,  none  fcin? 
stated.— Hampton  Stave  Co.  v.  Elliott.  187  S. 
W.  647. 

When  one  who  had  deeded  land,  resorvin? 
standing  timber,  cut  it  over  for  the  third  time 
seven  years  after  the  deed,  held  the  reasonable 
time  for  removal  had  expired.— Id. 
<©=5>8(5)  (Ark.)  Where  plaintiff  had  a  contract 
to  haul  timber  various  distances  at  various 
prices,  he  could  not,  on  alleged  breach,  and  on 
evidence  that  hauling  a  certain  number  of  feet 
of  timber  for  a  certain  distance  he  would  have 
made  a  certain  profit,  recover  such  sum.— 
(Jrayling  Lumber  Co.  v.  Hemingway,  187  S.  W. 
327. 

One  alleging  breach  of  contract  to  haul  logs 
has  the  burden  of  proving  his  damages  by  way 
of  lost  profits.— Id. 

The  mere  fact  that  defendant  who  had  hir*d 
plaintiff  to  haul  logs  complained  that  the  work 
was  unsatisfactory  did  not  amount  to  ■waiver  of 
the  breach  of  contract,  and  would  not  support 
instruction  permitting  verdict  for  plaintiff  if 
his  breach  was  condoned. — Id, 

LONG  ACCOUNTS. 

See  Reference,  $s»8. 

LOOKOUTS. 

See  Railroad^.  <g=>369.  370. 

LOT. 

See  New  Trial,  «=952. 


LUNATICS. 

See  Insane  Persons. 


MALICESM^"  "v 
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MALiCiOUS  PROSECUTION. 

n.   WAKT  OF  PROBABI.E  OATTBE. 

4=>22  (Ark.)  One  cannot  moke  a  faUe  state- 
ment as  to  another's  alleged'  offense,  to  the 
prosecuting  attorney,  and  defeat  the  action  for 
malicious  prosecution  on  the  ground  that  the 
officer  brought  the  prosecution,  or  that  he  acted 
on  advice  of  eoansel.— Kandleman  t.  JobnsoDt 
187  S.  W.  626. 

V.  ACTIONS. 

<8=>69  (Ark.)  Verdict  of  ?2,000  compensatory 
and  punitive  damages  to  minor  in  action  for 
malicious  prosecution  in  charing  him  with  bug- 
gery held  not  excessive  in  view  of  defendant  s 
wealth.— Randleman  v.  Johnson,  187  S.  W.  626. 

MANDAMUS. 

See  Courts,  i8=>209. 

I.  NATUKE  AND  GROUNDS  IN  OEM- 
EBAX. 

€=>l  (Tei.Civ.App.)  The  purpose  of  mandamus 
is  to  require  some  fnferiorr  court  or  officer,  etc., 
to  do  some  particular  thing  specified  in  the  writ 
which  appertains  to  their  office  or  duty,  in  aid 
of  jurisdiction  of  court  issuing  the  writ. — MtM 
Club  V.  Jackson,  187  S.  W.  Ml. 

n.   aUBJECTB  AND  PURPOSES  OF 
REIiIEF. 

(A)  Acta  RBd  P»oceedlnira  of  Conrts, 
Jadseai   and  Jadlolal    Ofllcera. 

^=>28  (Mo.App;)  If  it  appears  that  there  has 
been  an  abuse  of  discretion  by  a  court,  man- 
damns  is  the  proper  remedy. — State  ex  rcl. 
Wagoner  v.  Cook,  187  S.  W.  1122. 
«=»35  (Tex.Civ.App.)  Under  Kev.  St  1911, 
arts.  2078,  2084,  2097,  2101,  it  is  the  duty  of 
the  trial  court  to  fix  the  amount  of  supersedeas 
bond  on  appeal  from  a  prohibitory  injunction, 
and  it  may  be  enforced  by  mandamus. — ^^na 
Club  V.  Jackson,  187  S.  W.  971. 
<S=60  (Mo.App.)  Probate  court  acts  judicially 
in  determining  whether  right  to  administer  an 
estate  has  been  renounced  by  one  of  those  en- 
titled  to  priority,  and,  in  the  absence  of  an 
abuse,  its  discretion  may  not  be  reviewed  by 
mandamus.— State  ex  rel.  Scanland  v.  Thomp- 
son. 187  S.  W.  804. 

When  return  in  mandamus  shows  that  probate 
court  found  that  «  widow's  right  to  administer 
was  waived  or  renounced,  and  sets  forth  all  the 
facts,  80  that  it  a&rmatively  appears  that  the 
question  turns  on  a  conclusion  of  law,  immuni- 
ty from  review  by  mandamus  does  not  neces- 
sarily obtain. — Id. 

€=»6I  (Mo.)  Mandamus  will  not  lie  to  require 
judge  ol  circuit  court  to  strike  from  records  of 
that  court  a  "complete  special  report"  of  an  in- 
vestigation by  grand  jury  of  the  official  acts  of 
relator  as  prosecuting  attorney,  alleged  to  be 
false  and  malicious.— State  ex  rel.  Lashly  v. 
Wnrdeman,  187  S.  W.  257. 

in.  JURISDICTION,  PROCEEDINGS, 
AND    REI.IEF 


>  154(7)  (Tei.-Clv.App.)  Where  application  for 
mandamus  to  require  a  clerk  of  court  to  ap- 
prove and  file  a  supersedeas  bond  does  not  show 
tbc  clerk  refused  tn  perform  his  duty,  the  writ 
will  not  issue. — Wigwam  Bowling  ft  Athletic 
Olnb  V.  Bscajeda,  187  8.  W.  972. 

MANDATE. 

See  Appeal  and  Error.  <s9ll91. 

MANSLAUGHTER. 

Se«  Homicide. 


MARRIAGE. 

See  Breach  of  Marriage  Promise;  Divorce.; 
Husband  and  Wife. 

#=>60(1)  (Mo,App.)  A  d^ault  dtv«rce  oudpnent 
is,  in  later  action  between  tite  parties,  evidence 
of  marriage  prior  to  the  divorce.— ButterSeld  v, 
Butterfield.  lOT  S.  W.  295. 

MARRIAGE  PROMISE. 

See  Breach  of  Marriage  Promise. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALS. 

See  Municipal  Corporations,  ^sslSO,  183. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error.  ®=3l056:  Carriers,  ®=» 
241;  Chattel  Mortgages,  <g=9l38;  Compro- 
mise and  Settlement,  €=>e;  Damages,  ®=»30; 
Evidence,  i&=»121,  243,  477;  Insurance,  iS=» 
285 ;  Judgment,  ®=»594;  Negligence,  ^=9101, 
141;    Pleading,  «=»433;    Trial.  <S=»251,  253. 

I.   THE   REI.ATION. 

iA)  Creation  and  Bxlatenoe. 

4s»5  (Mo.App.)  Teamster  employed  and  paid 
by  transfer  company,  subject  to  discharge  by 
it,  assigned  to  teaming  for  a  manufacturing  com- 
pany and  put  under  its  control,  held  the  serv- 
ant of  the  manufacturing  company. — Winkle- 
black  V.  Great  Western  Mfg.  Co.,  187  S.  W.  95, 
As  a  general  rule,  the  relation  of  master  and 
servant  does  not  exist  between  an  employer  and 
the  servant  of  an  independent  contractor.— Id. 
«s»6  (Tex.Clv.At>p.)  Evidence  held  to  stiow 
contract  for  services. — Osvald  v.  WilUama,  187 
S.  W.  1001. 

in.  MASTER'S  LIASIUTT  FOR  IN- 
JURIES TO   SERVANT. 
<A)  Katnre  and  BSxtent  la  General. 

®=>95  (Tex.Civ.App.)  Railroad  company  held 
not  guilty  of  negligence'  in  employing  callboy 
14  years  old,  where  it  did  not  appear .  that  his 
immaturity  prevented  him  from  realizing  dan- 
ger.—Galveston,  H.  &  H.  R.  Co.  V.  Anderson, 
187  S.  W.  491. 

(B)  Tools,     Msolilnery,     Appllaneea,     and 

Plaeea  tor  Work. 

®=3 103(1)  (Mo.App.)  A  master's  doty  to'- fur- 
nish a  reasonably  safe  workineplace  cannot  be 
delegated.— Amick  v.  Kansas  City,  187  S.  W. 
582. 

<8=  107(3)  (Tex.Civ.App.)  Rule  requiring-  mas- 
ter to  exercise  ordinary  care  to  furnish  servant 
with  a  reasonably  safe  place  to  work  held  not 
to  apply  to  car  inspector  whose  work  required 
him  to  go  on  cars  in  unsafe  and  dangerous  con- 
dition to  discover  and  remedy  such  defects. — 
Magnolia  Petroleum  Co.  v.  Ray,  187  S.  W.  1085. 
There  may  be  unusual  circumstances  render- 
ing situation  of  car  inspector  extraordinarily 
hazardous,  and,  when  he  is  excusably  ignorant 
thereof,  the  master  may  be  liable  for  an  injury 
resulting  therefrom. — Id. 

«=o  1 1 1  (1)  (Tex.Civ.App.)  A  railroad  owes  the 
duty  to  its  employes,  other  than  its  car  inspec- 
tor, who  might  be  expected  to  be  near  a  tank 
oar,  to  exercise  ordinary  care  to  see  that  car 
was  in  condition  to  avoid  an  explosion. — Mag- 
nolia Petroleum  Co.  v.  Ray,  187  S.  W.  10S5. 

(C)  Methods  ot  -Work,  Rolca,  and  Ordera. 

«SE3l34  (Mo.)  Under  federal  Bmployers'  Uabii- 
ity  Act,  negligently 
of  danger  is  a 
Lusk,  187  &  W, 


tly  failing  to  warn  an  employ^  /^^  /-v  /"v  /^  T  /-» 

ground   of  UabiUty.— Young  jy  VjVjOx  It. 
.  840.  (3 
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^s»  137(5)  (Mo.)  Under  faderal  Employers'  lia* 
bility  Act,  negligently  switching  cars  against 
an  employe  ia  a  ground  of  liability. — Young  t. 
Lusk,  187  S.  W.  849. 

<S=»I39  (Mo.)  Even  if  failure  of  engineer  to 
give  signals  were  negligence,  it  would  not  avail 
a  section  man  on  a  hand  car  who,  by  seeing 
the  train,  had  timely  notice  of  Its  approach. — 
Woods  V.  St.  Louis  &  S.  F.  R.  Co.,  187  S, 
W.  11. 

(D)  'Wamlnv  and  Inatraetlns  Servant. 

'S=I54(1)  (Tex.CiT.App.)  Where  railroad  call- 
boy  14  years  old  knew  and  appreciated  danger 
of  trains  in  yards  where  he  waa  required  to 
work,  railroad  company's  failure  to  warn  him 
does  not  constitute  negligence.— Galveston,  H. 
&  H.  U.  Co.  V.  Anderson,  187  S.  W.  491. 
®=3 1 54(1)  (Tex.Civ.App.)  If  a  minor  knows  and 
appreciates  the  dangers  o^  his  employment,  the 
law  does  not  require  the  master  to  warn  him 
in  relation  thereto.— Dallas  Fair  Park  Amuse- 
ment Ass'n  V.  Barrentine,  187  S.  W.  710. 

A  minor  must  not  only  know  the  danger,  but 
also  the  extent,  and  have  the  capacity  to  ap- 
preciate it,  in  order  to  assume  the  risk. — Id. 

A  minor  who  for  two  years  had  been  employed 
about  a  merry-go-round,  when  ordered  to  close 
the  doors  after  the  lights  were  out,  held  not  en- 
titled to  be  warned  not  to  stumble  upon  stobs 
driven  into  ground  between  doors.— Id. 
«=»I55(3)  (Mo.)  It  is  not  the  duty  of  a  rail- 
road company  to  notify  section  men  that  any 
certain  trains  are  expected  to  pass  over'  the 
road,  but  it  is  their  duty  to  be  on  the  lockout 
and  keep  out  of  the  way.— Woods  v.  St.  LotiiB 
&  S.  F.  R.  Co.,  187  S.  W.  11. 
^s>l58  (Tex.Civ.App.)  If  a  minor  servant  un- 
derstands the  risk  aua  appreciates  the  danger, 
the  master's  failure  to  warn  is  not  the  prox- 
imate cause  of  his  injury. — Dallas  Fair  Park 
Amnsement  Ass'n  v.  Barrentine,  187  S.  W.  710. 

(B)   Fellon    Serr-ants. 

^=>20l(3)  (Mo.App.)  Where  a  servant's  injory 
by  the  explosion  of  an  asphalt  boiler  -was  proxi- 
mately due  to  his  master's  failure-  to  provide  a 
safety  valve,  recovery  is  niot  barred  because  a 
fellow  servant,  by  negligently  overheating  the 
boiler,  contributed  to  the  Injury.— Amick  ▼. 
Kansas  City,  187  S.  W.  582. 

(F)   Rlslui  Ari«anied  by  Serran-t. 

«=»203(1)  (Tex.Civ.App.)  The  defense  of  as- 
sumption of  risk  implies  negligence  on  the  part 
of  the  master,  and,  if  there  has  been  no  negli- 
gence on  his  part,  the  defense  of  assumed  risk 
has  no  place  in  the  case.— Magnolia  Petroleum 
Co.  V.  Ray,  187  S.  W.  1085. 
€s»204(l)  (Tex.  Civ.  App.)  Under  Employers' 
Liability  Act,  {  1,  ^ar.  3,  assumed  risk  as  a  de- 
fense is  eliminated  in  cases  to  which  the  act  ap- 
plies.— Dallas  Fair  Park  Amusement  Ass'n  v. 
Barrentine,  187  S.  W.  710. 
€=»208(1)  (Mo.App.)  A  servant  does  not  as- 
sume the  nak  of  injury  caused  by  the  master's 
negligence  in  failing  to  exercise  reasonable  care 
to  furnish  him  a  reasonably  safe  place  to  work. 
— Winkleblack  v.  Great  Western  Mfg.  Co.,  187 
S.  W.  05. 

^s»2l7(l)  (Tex.Civ.App.)  An  employ^  does  not 
assame  the  negligence  of  the  master  unless  he 
knows  or  should  have  known  thereof.— Texas 
Glass  &  Paint  Co.  v.  Reese,  187  S.  W.  721. 
«=3226(1)  (Mo.)  A  servant  does  not  assume  the 
risk  of  his  master's  negligence.— Young  v.  Luak, 
187  S.  W.  849. 

(O)  Coatrihntory  IfeirllKenee  ot  gervant. 

«=»238(6)  (M«.App.)  Where  the  master  order- 
ed the  servant  to  drive  from  the  top  of  a  load 
of  shingles,  and  the  servant  voluntarily  stood 
on  the  load,  when  he  was  free  to  sit  or  stand, 
his  injury,  resulting  from  his  standing  position, 
is  referable  to  his  own  act — Gilbert  y.  Billiard, 
187  &  W.  6M. 


<S=3240(1)  (iHo.)  A.  railroad  section  man  held 
negligent  in  not  leaving  a  hand  car  seasonably 
on  appfoacb  of  a  train,  and  in  goinx  in  the  di- 
rection the  train  would  throw  the  hand  car.— 
Woods  T.  St  Louis  &  S.  F.  R.  Co.,  187  S. 
W.  11. 

(H)   Actions. 

«=»258(18)  (Tex.Civ,App.)  Petition  in  car  in- 
spector's action  for  injury  from  explosion  ot 
tank  car  held  not  to  show  any  unnsual  facts  or 
circumstances  exempting  him  from  rule  as  to 
servant  employed  to  repair  defective  machinery 
or  equipment.— Magnolia  Petroleum  Co.  v.  Ray, 
187  S.  W.  1085. 

<S=>258(17)  (Mo.Ai>p.)  Defendant's  actual  or 
constrtKtive  knowledge  of  the  defect  should  be 
alleged  and  shown  to  have  existed  for  a  sulB- 
cient  length  of  time  to  permit  a  removal  in  the 
use  of  reasonable  care. — Shiouniu  v.  C  &  S. 
Mining  Co.,  187  S.  W.  76. 
<S=>2S9(2)  (Mo.App.)  In  a  servant's  action  tat 
injuries  caused  by  the  explusion  of  dynamite 
given  to  plcdntiff  by  a  fellow  servant,  allega- 
tion in  petition  that  the  fellow,  servant  was  neg- 
ligent in  handing  the  dynamite  to  plaintiff  after 
lighting  tiie  fuse  or  placing  it  in  contact  with  a 
fuse  that  could  have  lighted  it  \i-ithout  telling 
plaintiff,  lield  a  sufficient  allegation  of  negli- 
gence.—Puckett  V.  Haynes,  187  S.  W.  91. 
€=9264(4)  (Mo.App.)  In  an  action  for  injury 
from  defects  in  floor  of  dock  or  warehouse,  in- 
to yhich  the  wheel  of  a  truck  fell,  held,  that 
plaintiff  under  the  specification  of  its  location, 
might  show  that  it  was  jnst  over  the  line  in 
the  dock  platform.- Winkleblack  v.  Great  West- 
ern Mfg.  Co.,  187  S.  W.  95. 
i&=3265(3)  (Mo.App.)  A  servant  cannot  recover 
where  the  evidence  merely  shows  that  his  in- 
jury was  caused  by  any  one  of  two  or  _  more 
causes,  for  only  one  of  which  his  master  is  lia- 
ble.—Amlck  V.  Kansas  City,  187  S.  W.  582. 
<S=>265(0)  (Ark.)  Under  federal  Einployers' 
Liability  Act,  a  railway  company  is  not  cluirge- 
able  with  negligence  by  mere  proof  of  defect  in 
appbances,  but  actual  or  constructive  notice 
must  be  shown.— St.  Ix>uis,  I.  M.  &  S.  R.  Co.  v. 
Ingram,  187  S.  W.  452. 

®=>276(4)  (Mo.App.)  Evidence  held  to  sustain 
a  verdict  that  plaintiff's  injury  by  the  explogioo 
of  an  asphalt  boiler  was  proximately  dae  to  his 
master's  failure  to  provide  a  safety  valve.— 
Amick  V.  Kansas  City,  187  S.  W.  582. 
©=>278(4)  (Ark.)  In  railroad  fireman's  action 
for  injury,  where  It  was  claimed  that  the  hole 
in  the  floor  of  the  tender  for  the  coupling  pin 
was  too  large,  evidence  that  it  was  about  cus- 
tomary size  of  that  on  other  railroads  was  evi- 
dence of  what  a  reasonably  prudent  employer 
would  ordinarily  do,  but  not  conclusive  evi- 
dence thereof.— St.  Louis  &  S.  F.  R.  Col  v. 
Keathley,  187  S.  W.  819. 

i&=>278(18)  (Ma)  Evidence  held  to  sustain  a 
verdict  tliat  defendant  railroad  company  was 
negligent  in  foiling  to  warn  an  air  inspector 
beture  shunting  cars  against  the  standing  car 
on  which  he  was  working. — Young  v.  Lusk,  IS" 
S.  W.  840. 

«=9278(19)  (Ark.)  Under  federal  Employers'  li- 
ability Act  evidence  that  a  railroad  rule  requir- 
ing trains  not  to  exceed  ten  miles  per  hour 
through  yards  had  been  violated  by  employ^ 
held  not  sufficient  to  show  abrogation  or  modi- 
fication of  rules,  since  such  rules  could  be  ab- 
rogated or  modified  only  by  acquiescence  in  Ux: 
habitual  violation  of  such  rules,  of  which  thvnt 
was  no  evidence.— St  Louis,  I.  M.  &  S.  R.  Co. 
V.  Stewart,  187  S.  W.  9S0. 

<S=>278(19)  (Mo.)  Evidence  held  to  soatain  a 
verdict  that  defendant  railroad  company  waireti 
a  rule  requiring  air  inspectors  to  set  out  a  bl-M  t 
flag  before  |oing  between  standing  cars  by  OCM(-* 
superior's  direction  not  to  use  the  flag  anip'^k  '^'^ 
genereU'  nonobservanee  of  the  rule^ — Young  '■  ^ 
Lusk.  187  S.  W.  849. 
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<£=»279«l)  (Ho.App.)  In  a  sezranf b  action  for  ' 
iujuries  caused  by  the  explosion  of  dynamite 
given  to  plaintiff  by  a  fellow  servant  after  at- 
temptinu  to  light  fuse  with  a  lantern  which 
was  blown  out  by  wind,  evidence  held  sufBcient 
to  sustain  a  finding  that  fellow  servant  waa 
negligent.— Puckett  v.  Haynes,  187  S.  W.  91. 
€=>280  (Tex.Civ.App.)  Relative  to  a  night 
watchman  assuming  the  negligence  of  the  mas- 
ter, held,  his  going  through  a  doorway  several 
times  before  hitting  his  head  on  a  projecting 
plank  was  not  conplnsive  that  he  knew  of  it. — 
Texas  Glass  &  Paint  Oo.  v.  Reese,  187  S.  W. 
721. 

«=>28((0)  (Ark.)  In  action  for  personal  injuries 
under  federal  Employers'  Liability  Act,  evidence 
of  the  acquiescence  of  yardmaster  in  the  habitu- 
al violation  of  a  rule,  requiring  trains  to  run 
through  yards  under  control,  held  to  warrant  a 
finding  that  such  rule  had  been  modified,  so  that 
engineer's  violation  thereof  would  not  be  con- 
tributoi^  negligence.— St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Stewart.  186  S.  W.  »20. 

iS=»284(l)  (Mo.)  Evidence  held  sufficient  to  ^0 
to  the  jury  on  the  issue  whether  defendant  rail- 
road company  and  an  injured  employ^  were 
engaged  in  interstate  commerce,  within  federal 
Employers'  Liability  Act,  when  the  accident  oc- 
curred.—Young  ▼.  Lusk,  187  S.  W.  849. 

^=^285(5)  (Mo.Aop.)  In  a  semint's  action  for 
injuries  caused  by  explosion  of  dynamite  giv- 
en to  plaintiff  by  a  fellow  servant  after  attempt- 
ing to  light  the  fuse  with  a  lantern  which  was 
blown  out  by  wind,  whether  the  fuse  waa  light- 
ed when  handed  to  plaintiff  or  exploded  without 
apparent  cause  held  for  the  jury.— Puckett  v. 
Haynes,  187  S.  W.  91. 

^=s285(7)  (Mo.)  In  an  action  under  the  federal 
Employers'  Liability  Act,  the  issue  of  fact  as  to 
whether  a  crack  in  the  flange  of  a  car  wheel 
was  an  old  chilled  crack  or  not  held  a  jury 
question  under  conflicting  evidence. — Blanken- 
baker  v.  St  Lonis  &  S.  F.  R.  Co.,  187  S.  W. 
840. 

€=»286(13)  (Tez.Civ.App.)  Question,  whether 
injury  to  car  inspector  from  explosion  of  tank 
car  ought  to  have  been  anticipated  by  defend- 
ant road  as  the  probable  result  of  allowing  de- 
fective car  to  remain  in  its  yard,  held  for  the 
jury.— Magnolia  Petroleum  C!o.  v.  Ray,  187  S. 
W.  1085. 

iS=9286(ld)  (Mo.App.)  In  action  for  injury  from 
ice  falling  from  top  of  mine  shaft,  held  that 
whether  it  was  negligent  for  defendant  to  defer 
removing  the  apparently  dangerous  ice  was  for 
the  jury.— Shinunin  v.  C.  &  S.  Mining  Co.,  187 
S.  W.  76. 

<S=»286(24)  (Ark.)  In  action  under  federal  Km- 
ployers'  LiaHIity  Act,  evidence  that  plaintiff 
was  injured  by  breaking  of  an  unloading  skid, 
an  old  bridge  timber  long  exposed,  the  (question 
virbether  defendant  was  negligent  in  directing 
its  use  without  inspection  was  for  jury. — St. 
r^ouis,  I.  M.  &  8.  R.  Co.  V.  Ingram,  187  S.  W. 
452. 

«=3289(1>  (Tex.Ciy.App.)  If  a  servant  assumes 
the  viA,  the  question  of  contributory  negligence 
does  not  arise.— Dallas  Fair  Park  Amusement 
Aos'n  V.  Barrentine,  187  S.  W.  710. 

«=>289(16)  (Mo.App.)  In  a  teamster's  action 
for  personal  injury  when  the  wheel  of  a  truck 
fell  into  a  hole  in  the  floor,  evidence  held  to 
make  his  contributory  negligence  a  question  for 
the  jury.— Winkleblack  v.  Great  Western  Mfg. 
Co.,  187  S.  W.  96. 

<8='28g(19)  (Tex.CIv.App.)  In  action  by  line- 
man of  telephone  company  against  that  compa- 
ny and  an  electric  .li?ht  company  for  injury 
from  live  wire  caused  by  negligence  of  both  com- 
panies, evidence  as  to  his  warnings  by  appear- 
ance of  wire  and  shouts  of  others  before  pick- 
ins  up  the  wire  Asid  to  make  question  of  his 
ooatrioutory   negligence   for  the  Jnry.— Brazos 


Valley  Telegraph  ft  Teleidione  Co.  v.  Wilson, 
187  S.  W.  234. 

<S=3289(29)  (Ark.)  In  an  action  for  personal  in- 
juries under  federal  Ehnployers'  Liability  Act, 
evidence  held  to  warrant  submission  of  question 
whether  plaintiff,  an  engineer,  was  negligent  in 
not  having  bis  engine  under  control,  and  wheth- 
er he  exceeded  the  special  limit  fixed  by  rail- 
road rules.— St  Lonis,  I.  M.  &  S.  R.  Co.  v. 
Stewart,  187  S.  W.  920. 

<S=>293(20)  (Ark.)  In  an  action  for  personal  in- 
juries under  the  federal  Employers'  Liability 
Act  an  iustruction,  properly  stating  the  law  as 
to  abrogation  of  railroad  rules  by  custom,  held 
improper  as  misleading  the  jury  by  not  inform- 
ing them  as  to  what  extent  violations  would 
constitute  abrogation  of  such  rules.— St.  Louis, 
I.  M.  &  S.  R.  Co.  v.  Stewart,  187  S.  W.  920. 
«=»296(13)  (Ark.)  An  instruction  that  plaintiff, 
an  engineer  could  not  recover  under  the  federal 
Employers'  Liability  Act  if  he  violated  the  rule 
Fequiring  his  train  not  to  exceed  ten  miles  per 
hour  through  yard  limits  held  improperly  re- 
fused.—St.  Louis,  I.  M.  &  S.  R.  (3o.  V.  Stewart 
187  S.  W.  920. 

In  an  action  for  personal  injuries  under  the 
federal  Employers'  Liability  Act,  an  instruction, 
properly  charging  jury  that  plaintiff's  violation 
of  railroad  rules  was  negligence,  and  requiring 
the  jury  to  determine  whether  the  rules  were 
in  force  or  had  been  abrogated  or  modified  by 
custom,  held  improperly  refused. — Id. 
^=3297(1)  (Tex.Civ.App.)  Findings  on  special  Is- 
sues held  a  sufficieut  finding  of  negligence,  as  to 
safe  place  to  work,  in  leaving  a  plank  project- 
ing into  a  doorway,  through  which  a  night 
watchman  had  to  go.— Texas  Glass  &  Paint  O. 
V.  Reese,  187  S.  W.  721. 

IV.   LIABILITIES   FOB  IHJTJBIB8   TO 
THIBD  PERSONS. 

£=9302(2)  (Tex.  Civ.  App.)  Where  defendant's 
chanffenr,  after  leaving  defendant's  wife  and 
children  at  a  circus,  drove  away  in  disobedience 
of  specific  instructions,  and  rau  down  plaintiff, 
held,  that  defendant  was  not  liable,  since  the 
chauffeur  was  acting  outside  the  scope  of  his 
employment— Hill  v.  Staats,  187  S.  W.  1039. 

(C)  Aetloms. 

£=>329  (Mo.App.)  One  who  sc^s  to  avoid  lia- 
bility for  a  tort  on  the  ground  that  it  was  the 
act  of  an  independent  contractor  has  the  bur- 
den of  proving  .the  relationship,  as  well  as  of 
pleading  it.— Knoche  v.  Pratt  187  S.  W.  578. 
€=a330(l)  (Mo.App.)  Where  contractor  exca- 
vated on  defendant's  lot  and  into  plaintiff's  lot 
and  caused' her  buildinj;  to  collapse,  facts  held 
to  raise  the  presumption  that  the  work  was 
done  by  defendant's  servants,  and  to  charge 
him  for  damages  resulting.— Knoche  v.  Pratt 
187  S.  W..678. 

MATERIALITY. 

See  Criminal  Law,  ^=s>940;  Insurance,  ^=»255. 

MAYOR. 

See  Municipal  Oorporations.  £=»168. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=>95-124. 

MECHANICS'  LIENS. 

See  Limitation  of  Actions,  ®=>127;    Railroads, 
«=»159.  161. 

m.  FROCEEDIirGS  TO  PERFECT, 


item 


I.    FBOCE£DIirCrS   TO   PERFECT.  ^  T 

57(5)  (Mo.App.)  Inclusion    of    honlienable^/ VjOOQIC 

in  account  of  261  lienable  items  does  nor  O 
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necessarily  invalidate  the  whole  account. — 
Craig  V.  McNichols  Furniture  Co.,  187  S.  W. 
793. 

VII.  ENFORCEMENT. 

«=>291(7)  (McApp.)  Under  Rev.  St  1909,  8 
8221,  a  mortgagee  of  lots,  not  made  a  party  to 
a  subsequent  mechanic's  lien  proceeding,  was 
not  bound  by  the  judgment  establishing  the  lien 
and  by  an  execution  sale  to  the  lienor.— Farm- 
ington  Equitable  Building  &  r«an  Ass'n  v. 
Miners'  Lumber  Co.,  187  S.  W.  655. 

MEMBERS. 

See  Exchanges,  ^s»9. 

MERGER. 

See  Mortgages,  $=»295. 

MINES  AND  MINERALS. 

See  Chattel  Mortgages.  «s3l38.  157:  Master 
and  Servant,  <8=>286. 

m.  OPERATION  OF  BIINE8,  QUAR- 
RIES, AND  WEI.I.S. 

(B)  Htnlnv  Psrtneralilpii   and    Conpantes. 

*=>97  (Tex.Civ.App.)  Persons  contributing  la- 
bor, material,  and  cash  to  driving  an  oil  well 
under  agreement  to  incorporate  and  issue  stock 
in  proportion  to  their  contributions,  if  the  well 
comes  in,  otherwise  each  to  lose  what  he  puts 
in,  are  partners.— Roberts  T,  McKinney,  187  S. 
W.  976. 

(C)  RIvbta    and     Iilablllttea     Ineldent     t« 

IVorkinif. 

<S=»II2(3)  (Tex.  Civ.  App.)  Under  Vernon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  5644,  and  Rev. 
St.  1911,  art.  5502,  subds.  1,  6,  and  Const  art 
1,  S  3,  held  that  laborers  drilling  an  oil  well 
with  the  machinery  of  an  oil  company  had  no 
lien  upon  such  machinery. — Barton  v.  Wichita 
River  Oil  Co.,  187  S.  W.  1048. 

MINORITY  STOCKHOLDERS. 

See  Corporations,  ^sa65,  174. 

MINORS. 

See  Infants. 

MISJOINDER. 

See  Pleading,  <s=»369;    Process,  fl=»158. 

MISLEADING  INSTRUCTIONS. 

8«e  Criminal  Law,  «=»809. 

MISREPRESENTATION. 

See  Fraud. 

MISTAKE. 

See  Election  of  Remedies,  4=»11:  Judgment, 
<S=>315. 

MIXED  TRAINS. 

See  Carriers,  <e=>280,  298. 

MODIFICATION. 

See  Divorce,  «=>30S.  ' 

MONEY  PAID. 

See  gales,  iS=9396. 

MORTGAGES. 

See  Chattel  Mortgages:  Bvldence,  4=9445 Mn- 
junction.  «s»128;  Insurance.  «=9282,  328; 
lamitntion  of  Actions.-  Ac9l6S:  Trespass  to 
Try  Title,  «ss>6. 


I.  REQDIBITEa  AND  VAUDXTT. 

(A)   Nature  and  Baaentlala  of  CoBTerance* 
aa  Seonrtty. 

^=324  (Mo.)  Heirs  ot  owner  of  land  who  bor- 
rowed from  hank  and  gave  note,  secured  by 
deed  of  trust  to  its  president,  with  knowledge  of 
his  official  character,  held  unable  to  recover 
the  land  from  such  trustee's  grantee  on  fore- 
closenre. — House  v.  Clarke,  187  S.  W.  57. 
<e=s>32(3)  (Tex.av.App.)  A  judgment  creditor's 
attorney  purchased  land  on  an  execution  sale 
which  he  conveyed  to  a  grantee,  who  paid  the 
judgment  debts  with  the  understanding  that 
such  grantee  would  convey  to  the  judgment 
debtor  when  reimbursed  for  his  outlay.  Held, 
the  attorney's  deed  was  in  effect  a  mortgage- 
Alexander  V.  Conley,  187  S.  W.  254. 
<@=939  (Tex.Civ.App.)  Whether  deed  was  given 
as  a  mortgage  held  on  the  evidence  to  be  a  jnrv 
question.— Alexander  v.  Conley,  187  S.  W.  25  L 

ni.  CONSTRUCTION   AND    OPERA. 
TION, 

<S=>I  14  (Ark.)  Where  mortgage  covers  only  in- 
debtedness to  bank,  foreclosure  cannot  be  had 
for  commissions  due  the  cashier  of  such  bank  as 
confidential  agent  of  mortgagor. — Evans  v.  Wil- 
liams, 187  S.  W,  440. 

(C)  Property    Mortgaged,    and    Batatea    ot 
Partlea  Therein. 

9=>I32  (Mo.App.)  A  conveyance  of  lots  by  deH        | 
of  trust  and  a  sale  thereunder  carried  the  im- 
provements made  subsequent  to  the  conveyance, 
where  nothing  excepting  them  appeared. — Farm- 
ingtnn  Equitable  Building  &  Loan  Ass'n  t.  Min- 
ers' Lumber  Co.,  187  S.  W.  555.  i 
©=>i37  (Mo.App.)  A   mortgage,   being   a   mere       j 
lien  on  the  land,  does  not.  affect  the  quality  of        i 
the  fee-simple  estate  of  the  mortgagor,  and  until 
the  mortgagee  enters,  the  mortgagor  is  the  own- 
er in  fee  simple. — Terminal  Ice  &  Power  Co.  v. 
American  Fire  Ins.  Co.,  187  S.  W.  564 ;  Same  v. 
Home  Ins.  Co.,  Id.  568;    Same  v.  Lumberii><>a's 
Ine.  Co.,  Id.;  Same  v.  Secarity  Ins;  Co..  Id.; 
Same  t.  Commercial   Fire   Ins.   Co...   Id.  5UU; 
Same  t.  Stuyvesant  Ins.  Co.,  Id. 

(D>  Uen  and  Prloritr-. 

<S=>I7I(1)  (Ark.)  By  Kirby's  Dig.  |  5396,  all 
mortgages,  whether  on  realty  or  personalty,  are 
a  lien  on  the  property  as  against  third  patties 
from  the  time  filed  for  record.— Murray  Co.  v. 
Satterfield.  187  S.  W.  927. 

XV.  RIGHTS  AND  I.XABIIJTXES  OF  i 

PARTIES.  I 

4=>I99(3)  (Ark.)  Mortgagee  in  possession  was 
chargeable  with  rents  and  profits  in  excess  of 
mortgaged  debt— Morgan  v.  Alahony,  187  S.  W. 
633. 

4=9202  (Ark.)  Mortgagee  in  possession  was  en- 
titled to  costs  of  ordinary  repairs. — Morgan  v. 
Mahony,  187  g.  W.  633. 

4=>203  (Ark.)  Mortgagee  in  possession  conld 
not  recover  for  permanent  improvements. — Mor- 
gan V.  Mahony,  187  S.  W.  033. 

4=9211  (Ark.)  A  mortgagee  in  poesession  is 
not  entitled  to  a  lien  on  the  land  for  amount 
due  liim  by  the  mortgagor  for  the  board  of  tb« 
mortgagor's  sons  duringsuch  possession. — ^Mor- 
gan V.  Mahony,  187  sTw.  633. 

VI.   TRANSFER  OF  PROPERTY  ItORT- 

GAGED  OR  OF  EQUITT  OF 

REDEMPTION. 

4=3278  (Ark.)  Where  a  bank  purchased  the 
equities  in  a  portion  of  mortgaged  lands  in 
consideration  oi  release  of  its  judgmmt  against 
grantors,  mortgage  was  not  ertingnish«d,  aad 
upon  purchase  of  mortgage  bank  had  i^al  risbt 
to  treat  mortgage  lien  as  superior  to  its  ocn^ 
equities  and  enforce  it  against  all  of  mortgaged 
lands.— Huffman  ▼.  Fudge,  187  8.  W.  644. 
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9=3280(8)  (Mo.App.)  A  coTenant  to  assame  an 
incumbrance  which  -was  fraadulottl^f  iuaerted 
and  withoat  consideration  ia  not  binding  on  the 
grantee,  though  he  retained  the  deed  after  dia- 
corery  and  Bold  it;  the  holder  of  the  incum- 
brance not  beine  misled. — Johnson  t.  Maler,  187 
S.  W.  148. 

A  grantee  who  took  a  deed  containing  a  cove- 
nant to  assume  payment  of  an  incumbrance  held 
not  liable  to  the  holder  of  the  Incumbrance  on 
the  ground  that  he  should  have  rescinded. — Id. 
®=»283(1)  (Mo.App.)  A  purchaser  of  mortgaged 
Ipnd,  who  asaumes  the  mortgage  becomes  the 
principal  debtor,  and  the  vendor  a  surety  only, 
and  the  mortgagee  must  so  treat  them  after  no- 
tice of  the  arrangement.— Hildrith  v.  Walker, 
187  S.  W.  608. 

®=>292(3)  (Mo.App.)  The  vendor  of  mortgaged 
land  cannot  sue  his  purchaser  for  failure  to  pay 
a  mortgage  assumed  as  part  of  the  purchase 
price  until  the  vendor  himself  has  paid  it.— 
Hildrith  V.  Walker,  187  S.  W.  608. 
^=9295(4)  (Tex.Civ.App.)  Where  a  morteacee 
took  a  deed  of  the  mor^agcd  land  in  satisfac- 
tion of  the  debt  and  in  ignorance  of  a  vendor's 
lien  upon  the  land,  made  after  the  mortgage, 
the  mortgage  Hen  did  not  merge  with  the  equity 
of  redemption,  but  remained,  superior  to  the 
vendor's  lien.— Tankersley  v.  Jackson,  187  S.  W. 
985. 

mX.  PATMEITT     OB    PERFORMANCE 

OF  CONDITIOK,  RELEASE, 

AND   SATISFACTION. 

«=»298(2).  (Ark.)  A  junior  mortgagee  Is  not  pro- 
tected by  mere  payment  to  the  trustee  of  deed  of 
trust  securing  a  prior  mortgage  and  cancellation 
of  such  trust  deed  by  the  trustee,  as  against  a 
holder  of  one  of  the  prior  mortgage  notes.— 
Coffin  V.  Planters'  Cotton  Co.,  187  S.  W.  309. 

<8=>309(2)  (Ark.)  Where  a  mortgagee,  with  full 
means  of  knowing  the  fadts  and  legal  effect  of 
an  nnauthorized  discharge  by  trustee  of  the 
trust  deed  securing  her  debt,  accepted  as  secur- 
ity a  subordinate  hen,  she  was  held  to  have  rati- 
fied the  discharge  and  estopped  to  assert  priority 
of  her  note.— Coffin  v.  Planters'  Cotton  Co.,  187 
S.  W.  809. 

X.  FOREOIiOSUBB  BT  ACTION. 

(B)   RlKht  to  Foreclose  and  Defenses. 

4:3413  (Ark.)  Where  one  partner  sued  to  fore- 
dose  a  deed  of  trust  to  satisfy  his  pro  rata  part 
of  the  indebtedness  to  the  partoership,  but  did 
not  show  that  he  bad  acquired  the  eutire  inter- 
est of  the  firm  in  the  deed,  etc.,  the  suit  will  be 
enjoined.— Cannon  y.  Harmon,  187  S.  W.  1(54. 

4s»4l5(l)  (Mo.)  Fact  that  grantor  in  deed  of 
trust  given  to  secure  his  note  to  a  bank  was  in 
poor  health,  left  the  state  soon  after  the  execu- 
tion of  the  deed,  and  died  in  California  there- 
after, imposed  no  duty  on  the  bank  or  its  offi-' 
cers  to  extend  the  time  or  wait  longer  to  fore- 
close.—House  T.  Clarke,  187  fi.  W.  67. 

(D  Jadsracent    or    Decree    and    Bxecntion, 

«s»497(l)  (Ark.)  A  indgment  in  a  snit  to  fore- 
close a  mortgage  against  the  widow  and  heirs  of 
deceased  mortgagor,  in  which  no  plea  of  limita- 
tions was  interposed,  being  regular  on  its  face 
and  showing  jurisdiction,  is  not  subject  to  <H)I- 
lateral  attack  by  minor  heirs.- Evans  v.  Wil- 
liams, 187  a  W.  446. 

(J)  Sale. 

€=»502  (Ark.)  An  application  to  renew  the  or- 
der of  sale  made  in  mortgage  foreclosure  pro- 
ceedings does  not  require  notice  to  the  minor 
heirs  under  Kirby's  Dig.  §  6248,  and  section 
4481,  subd.  8,  since  it  is  not  an  action  to  divest 
them  of  any  interest  in  real  property  or  require 
n  conveyance  from  them. — ISvans  v.  Williams, 
187  S.  W.  446. 


«S9SI3  (Tex.Civ.App.)  In  anlt  to  restrain  fore- 
closure under  trust  deed  and  for  judgment  on 
mortgage  note  and  foreclosore  of  mortgage  and 
vendor's  lien  notes,  held  that  plaintiff  was  en- 
titled to  have  199  acres  out  of  413-acre  tract 
sold  first,  and  proceeds  applied  to  payment  of 
vendor's  lieu  notes  prior  to  first  mortgage 
note.— Crawford  v.  SpruiU,  187  S.  W.  301. 
<S^5I6  (Mo.)  Cashier  of  bank  which  loaned 
landowner  money,  latter  giving  his  deed  of 
trust,  naming  bank  president  as  trustee,  as 
security,  had  right  as  an  individual  on  fore- 
closure to  bid  on  property  at  trustee's  sale  and 
to  buy  it  in  if  he  were  hichest  and  best  bidder. 
—House  V.  Clarke,  187  S.  W.  57. 
*=>529(6)  (Mo.)  Mere  inadequacy  of  consider- 
ation, unless  consideration  is  so  insignitioaiit  as 
to  shock  the  moral  sense,  is  not  sufficient  to 
warrant  setting  aside  a  foreclosure  sale,  so 
that  sale  on  foreclosure  of  a  deed  of  trust  of 
land  worth  $5,000  for  $1,800  will  not  be  set 
aside.- House  v.  Clarke,  187  S.  W.  57. 
«=»529(8)  (Mo.)  Under  Rev.  St.  1909,  §;  2829, 
2830,  where  neither  grantor  in  deed  of  trust 
nor  his  heirs  gave  notice  or  security,  and  failed 
to  tender  into  court  the  debt,  interest,  etc.,  to 
mortgagee  bank  cashier  of  which  purchased  on 
foreclosure  for  it,  they  were  not  entitled  to  re- 
cover the  land  from  the  cashier.— House  v. 
Clarke,  187  S.  W.  57. 

(O)   Operation  and  BSeet. 

9=>589  (Mo.App.)  When  a  mortgage  is  foreclos- 
ed whatever  rights  may  have  been  acquired  in 
respect  of  it  under  a  judgment  establishing  a 
mechanic's  lien  is  gone. — ^Parmington  Equitable 
Building  &  loan  Ass'n  v.  Miners'  Lumber  Co., 
187  S.  W.  566. 

MOTIONS. 

See  Continuance;  Criminal  Law.  (g:=>603;  New 
Trial,  <3=9l43;    Pleading,  ^=»369. 

MOTIVE. 

See  Homicide,  ®=>iee. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Criminal  Iiaw,  9=»804;  licens- 
es, «=»5%;  Nuisance,  ®=>67.  75;  Schools 
and  School  Districts;  Statutes,  $=>90 ;  Street 
Railroads;  Trial,  «=3l91. 

II.   GOVERNBIENTAXi    POWERS     AND 
FtTNOTIONS   IN   OENERAX.. 

®=»57  (Ark.)  Municipalities  can  exercise  only 
such  powers  as  are  delegated  to  them  by  the 
Legislature,  expressly  or  by  necessary  implica- 
tion.—Laprairie  v.  City  of  Hot  Springs,  187  S. 
W.  442. 

IV.  PROCEEDINGS    OF    COUNCII.    OB 

OTHER   GOVERNING  EODT. 
(B)  Ordinances  and  Br-Ijaws  In  General. 

«=»lll(l)  (Mo.App.)  An  ordinance,  purpoitinj 
to  establish  a  new  street  grade,  not  showing 
whether  the  elevations  given  were  above  or  be- 
low the  directrix,  was  without  meaning  and 
void.— McGuire  i.  Wilson,  187  S.  W.  012, 

V.   OFFICERS,  AOTTNTS,  AND  EM. 

PI.OYES. 

(A)   Mnntelpal  OIBcera  In  Qeaeral. 

«s»l26  (Tex.Civ.App.)  Under  San  Antonio 
City  Charter,  8  16,  par.  3.  providing  for  crea- 
tion by  commission  of  offices  and  employ- 
ments," reference  is  not  had  to  elective  and  ap- 
pointive offices  already,  enumerated  and  limited 
in  the  charter,  but  the  words  "offices  or  employ- 
ment" are  necessarily  synonymous.— Brown  v. 
Uhr,  187  S.  W.  381. 

«=9|3I  (Tex.Civ.AppJ  In  8an  Antonio  City 
Charter,  f  16,  pars.  1  and  2,  touching  appoin- 
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tive  oflScen,  the  words  "anlsBB  otherwise  pro- 
vided" refer  to  other  proTlsions  made  in  the 
charter  and  not  to  ordinances  that  may  be  paaa- 
ed.-Brown  t.  Uhr,  187  S.  W.  38L 
«=>I68  (Tex.Civ.App.)  Under  City  Charter  of 
San  Antonio,  the  provision  giving  mayor  "all 
powers  and  duties  not  distributed  or  assigned  to 
another  department,"  being  a  general  provision, 
will  not  affect  a  special  provision,  section  16, 
enumerating  and  defining  the  nominating  power« 
of  mayor— Brown  v.  Uhr,  187  S.  W.  381. 

<B)    Municipal    Department*    «nd    Ofllcera 
Thereof. 

^=>IS0(3)  (Tex.ClT.App.)  An  ordinance  provid- 
ing that  the  police  force  of  San  Antonio  shall 
consist  of  a  chief  marshal,  assistant  marshals, 
and  patrolmen,  although  not  establishing  a 
police  force,  created  the  office  of  marshal,  be- 
cause specially  named. — Uhr  v.  I«incaster,  187  S. 
W.  379. 

<8=>I83(1)  (Tex.Civ.App.)  Under  City  Charter 
of  San  Antonio,  as  amended  in  1915,  enumerat- 
ing elective  and  appointive  officers  of  city  and 
providing  that  officers  and  employes  shall  hold 
office  for  two  years,  the  city  marshal  not  being 
enumerated,  although  an  officer  contemplated  by 
Const,  art.  16,  g  17,  providing  that  officers  of 
state  shall  continue  to  perform  duties  until  suc- 
cessors are  duly  gualihed,  is  an  employ^,  and 
not  officer  appointed  by  mayor. — Uhr  v.  Lan- 
caster, 187  S.  W.  879. 

<S=>IB3(1)  (Tex.Civ.App.)  Under  City  Charter 
of  San  Antonio,  as  amended  in  1915,  enumerat- 
ing appointive  and  elective  officers  of  the  city 
and  providing  that  officers  and  employes  siiall 
hold  office  for  two  years,  the  city  marshal,  not 
being  enumerated  as  an  officer,  is  an  "employ^" 
as  the  word  is  used  in  the  charter,  and  not  an 
appointive  officer  appointed  by-  the  mayor. — 
Brown  v.  Uhr.  187  S.  W.  381. 
<g=>  183(2)  (Tex.Civ.App.)  Under  San  Antonio 
City  (Jtiarler,  amendment  1915,  §  16,  par.  2, 
where  plaintiff  admits  that  defendant  had  been 
appointed  in  1913  in  accordance  with  an  ordi- 
nance creating  position  of  marshal,  and  does  not 
allege  that  a  successor  has  been  appointed  and 

Qualified,  an  injunction  restraining  defendant 
rom  exercising  the  duties  of  the  position  will 
not  be  allowed.— Uhr  v.  Lancaster,  187  S.  W. 
379. 

IX.  PVBUO   IMPROVEM£KTS. 

(B)   Anaeumenta  for  Bcucatii,  and  Special 
Taxea. 

«=>407(1)  (Ark.)  Acts  1915,  p.  831,  confirming 
officers  of  an  incorporated  town  which  the  Legis- 
lature had  attempted  to  make  a  city  under  an 
unconstitutional  special  act,  as  to  acts  of  coun- 
cil in  establishing  a  water  supply  district  and 
in  levying  assessments,  did  not  violate  Const, 
art.  19,  i  27,  relating  tu  special  assessments. — 
Cotten  V.  Hughes,  187  S.  W.  905. 
4^439 '(Mo.)  A  cemetery  being  drained  by  a 
sewer,  preventing  noxious  substances  therefrom 
being  disseminated  to  other  property,  is  bene- 
fited, as  regards  assessment  fur  sewer  construc- 
tion.—Mulhns  V.  Mt  St.  Mary's  Cemetery  Ass'n, 
187  S.  W.  U69. 

(F)  enforcement  of  Ansesamenta  and  Spe- 
cial Taxea. 

$=>568  (1)  (Mo.)  There  is  a  presumption  of  rea- 
sonableness of  an  ordinance  including  a  ceme- 
tery with  other  property  in  a  sewer  district. — 
Mtiilins  V.  Mt.  St.  Mary's  Cemetery  Ass'n,  187 
S.  W.  1169. 

<^575  (Ark.)  Under  Kirby's  Dig.  U  5691- 
5696,  touching  actions  against  delinquent  prop- 
erty by  improvement  districts,  where  plaintiffs' 
property  was  advertised  for  sale  "owner  un- 
known," and  at  the  public  sale  was  bid  in  by 
an  attorney  for  improvement  district  commis- 
sion, the  sale  was  invalid.— Cabell  v.  Board  of 
IlSprovemcnt  of  Improvement  Dist.  No.  10  of 
-arkana,  187  S.  W,  666. 


<83=>578  (Ark.)  Where' plaintifis'  land  was  ad- 
vertised for  sale  as  "owner  unknown"  and  sold 
without  their  knowledge  in  a  proceeding  to 
collect  delinquent  assessments,  the  sale  may 
not  be  set  aside  for  fraud,  in  that  the  owner 
actually  was  known  at  time  of  sale. — Cabell  v. 
Board  of  Improvement  of  Improvement  Dist 
No.  10  of  Teiarkana,  187  S.  W.  666. 

XI.   USE  A]n>  REOULATION  OF  PUB- 

UG  FI.ACES.  PBOPEBTT. 

Ain>  WORKS. 

(A)   Streeta  and  Other  Pnbllc  'Wara. 

iS=>680,  681(1)  (Tex.  Civ.  App.)  Municipalities 
may  not,  under  grant  of  exclusive  control  of 
streets  under  Vernon's  Sayles'  Ann.  Civ.  St. 
1014,  art.  854,  legislate  on  every  phase  of  man- 
ner and  means  of  business  permitted  use  of  the 
streets.— Cityof  Terrell  y.  Terrell  Electric  Light 
Co.,  187  S.  W.  966. 

<8=>682(4)  (Tex.Civ.App.)  If  municipality,  al- 
though without  power  to  do  so,  annexes  a  con- 
dition to  a  grant  to  enter  upon  its  streets, 
grantee,  voluntarily  accepting  the  grant,  is 
bound  by  the  condition.^-City  of  Terrell  v.  Ter- 
rell Electric  Light  Co.,  187  S.  W.  96a 
(3=>703(1)  (Mo.)  A  pedestrian  has  a  right  to 
cross  a  street  in  the  middle  of  a  block. — ^Meenacb 
V.  Crawford,  187  S.  W.  879. 
<8=»705(1>  (Mo.)  Under  Laws  1911,  p.  327,  J 
8,  sulid.  2,  and  at  common  law,  the  driver  of  a 
motor  car  must  slow  down  or  stop  upon  ap- 
proaching a  street  car  discharging  passengers 
and  must  slow  down  and  signal  upon  approach- 
ing a  pedestrian. — Meenach  v.  Crawford,  187  S. 
W.  879. 

Laws  1911,  p.  327,  g  8,  subd.  2,  requiriuK  mo- 
tor car  drivers  to  slow  down  or  stop  npon  ap- 
proaching a  street  car  discha^ng  passengers, 
is  for  the  protection,  not  only  of  such  passen- 
gers, but  of  all  those  who  may  oe  near  the 
street  car. — Id. 

<S=>705(1)  (Mo.App.)  The  "ordinary  care" 
which  the  driver  of  a  wagon  must  use  to  turn 
a  corner  as  near  the  right-hand  curb  as  possi- 
ble, as  required  by  city  ordinance,  is  such  care 
as  a  reasonably  prudent  man  would  have  used 
under  the  circumstances,  while  "negliKence"  is 
failure  to  use  such  care.— Boms  ▼.  Polar  Wave 
Ice  &  Fuel  Co.,  187  S.  W.  145. 
^=s>705(2)  (Mo.App.)  A  pedestrian  has  the  same 
right  on  a  street  as  a  driver  of  a  vdiicle,  and  is 
no  more  traund  to  watch  for  the  approach  of 
motor  cars  than  motorists  are  bound  to  watch 
for  him.— Carradine  v.  Ford,  187  S.  W.  285. 
€=>705(4)  (Mo.App.)  Where- plaintiff's  wagon, 
having  right  to  be  standing  on  far  side  of  street, 
was  struck  by  defendants  consequently  upon 
defendant's  servant's  violation  of  section  of  an 
ordinance  requiring  wagons,  in  turnini^  comers, 
to  keep  as  near  as  possible  to  the  right-hand 
curb,  defendant  was  liable,  whether  or  not  its 
driver  knew  plointifrs  wagon  was  standuae  in 
the  street.— Burns  v.  Polar  Wave  Ice  &  Fuel 
Co.,  187  S.  W.  145. 

®:s>705(4)  (Mo.App.)  Where  municipal  ordi- 
nance fixed  the  flpeed  at  which  motor  vehidea 
might  be  operated,  the  operation  of  a  motor 
vehicle  at  a  speed  in  excess  of  that  authorised 
by  the  ordinance  is  negligence  per  se. — Carradine 
v.  Ford.  187  S.  W.  285. 

9=»705(10)  (Mo.App.)  Slight  negligence  by  one 
run  down  by  an  electric  coDp6  will  not,  where 
not  efficient  cause  of  injury,  bar  recovery ;  the 
driver  of  the  coup4  being  guilty  of  negligent 
failure  to  follow  I^aws  1911,  p.  830,  (  9,  requir- 
ing the  highest  degree  of  care. — Carradine  v. 
Ford,  187  S.  W.  285. 

A  pedestrian  about  to  cross  a  street  is  not. 
where  he  sees  a  motor  car  approaching,  bound 
to  continue  his  observation  until  he  reaches  a 
place  of  safety.- Id. 

Where  a  pedestrian  about  to  cross  a  street 
sees  a  motor  car  approaching,  .but  the  car  is  at 
such  a  distance  that  under  ordinaiy  circant- 
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stances  Be  conid  eafely  croia  ahead  of  it,  he 
is  not  guilty  of  negligence  in  ataxting  across 
the  street  in  front  of  the  car. — Id. 
4:=>706(1)  (Mo.App.)  Where  petition  of  plain- 
tiiT,  who  was  run  down  bj  motor  car,  alleged 
defendants'  violations  not  onl;  of  municipal  or- 
dinances regulating  motor  vehicles,  but  of  stat- 
utes applicable,  petition  is  suiBcient  to  state  a 
cause  of  action  though  ordinances  were  invalid. 
— Oarradine  v.  Ford,  187  S.  W.  285. 
4;s»706(4)  (Mo.)  In  determining  whether  de- 
fendant was  exercising  due  care  when  he  ran 
down  plaintiff's  intestate  on  the  street  with  his 
automobile,  the  fact  that  automobiles  are  dan- 
gerous instrumentalities  must  be  considered. — 
Meenach  v.  Crawford,  187  S.  W.  879. 
^s>706(4)  (Mo.App.)  In  an  action  for  injuries 
in  collision  between  wagons,  sections  2  and  5  of 
Ordinance  25104,  which  are  parts  of  sections 
1327,  1330,  Rev.  Code  St.  Imvm  1912,  re<}uiring 
driver  to  keep  to  right,  held  admissible  in  evi- 
dence.— Burns  v.  Polar  Wave  Ice  &  Fuel  Co., 
187  S.  W.  145. 

«s»706(6)  (Mo.)  Where  plaintifTs  intestate 
passed  in  front  of  a  standing  street  car,  but 
was  tailed  by  defendant's  automobile  before 
reaching  the  curb,  held,  that  defendant's  negli- 
gence was  a  jury  question  in  view  of  liaws  1011, 
p.  327,  i  8,  Bubd.  2,  and  page  330,  §  12,  subd.  9, 
requiring  antomobile  drivers  to  slow  down,  sig^ 
nai,  and  exercise  the  highest  degree  of  care  in 
such  situations.— Meenadi  v.  Crawford,  187  S. 
W.  879. 

Where  plaintiff's  intestate  passed  in  front  of 
a  standing  street  car  and  could  be  seen  from 
defendant's  automobile  for  about  60  feet  before 
it  struck  him  near  the  curb,  held,  that  defend- 
ant's negligence  was  a  jury  question. — Id. 
<S=>706(7)  (Mo.App.)  In  an  action  for  injuries 
received  in  a  collision  with  defendant's  electric 
coui>6,  the  question  of  plaintiETs  contrihutory 
negligence  held  under  the  evidence  for  the  jury. 
— (Oarradine  v.  Ford,  187  S.  W.  285. 
<3=>70S(8)  (Mo.App.)  In  action  for  injuries  in 
collision  between  wagons,  instruction  on  lia- 
bility for  injury  through  plaintiff's  wagon's 
having  been  dragged  i^er  tlte  collision,  held 
justified  by  evidence.— Burns  y.  Polar  Wave  Ice 
&  Fuel  (Do.,  187  S.  W.  145. 

Xn.  TORTS. 

(O)  Defefsta  or  Obatrnctlona  In  Btreets 
sad  Other  Fablie  lV«ys. 

^=9759(1)  (Mo.App.)  One  injured  on  a  portion 
of  a  street  which  a  city  has  not  invited  him  to 
use  cannot  recover  from  the  city. — Jackson  v. 
City  of  Sedalia,  187  S.  W.  127. 
«=>759(2)  (Mo.App.)  A  city  in  accepting  a 
street  acts  in  its  governmental  or  legislative  ca- 
pacity and  is  nut  liable  for  neglect  of  duty  un- 
til it  has  acted  in  its  ministerial  capacity  by 
giving  the  street  to  public  for  use,  and  it  also  is 
a  governmental  matter  for  the  city  to  say  to 
what  extent  it  will  offer  a  street  to  the  public 
for  use.— Jackson  t.  City  of  Sedalia,  187  S.  W. 
127. 

^=9759(3)  (Mo.App.)  Where  a  space  was  left 
in  each  side  of  a  well-defined  graded  roadway, 
it  being  suitable  for  travel  by  pedestrians  and 
so  used,  held,  that  there  was  a  suflicient  invi- 
tation for  its  use  as  a  sidewalk  to  render  city 
liable  for  defects  negligently  allowed  to  exist. 
—Jackson  v.  City  of  Sedalia,  187  S.  W.  127. 

^=>759(5)  (Mo.)  Where  property  owner  had 
carelessly  piled  I-benms  on  a  portion  of  street 
between  property  line  and  sidewalk,  the  city  is 
not  relieved  of  liability  for  Injuries  to  plaintiff 
from  a  falling  I-beam,  because  such  portion  of 
the  street  was  unimproved.— Miller  ▼.  Missouri 
Wrecking  Co.,  187  8.  W.  45. 
«=»762(2)  (Mo.)  The  rule  relieving  the  dty  of 
liability  for  injuries  sustained  from  a  temporary 
use  of  the  street  in  loading  and  unloading  ma- 


terial does  not  apply  to  injuiiles  received  through 
an  I-beam  falling  from  a  pile  which  had  re- 
mained for  several  weeks  on  a  street  between 
the  sidewalk  and  the  property  line. — Miller  v. 
Missouri  Wrecking  Co.,  187  S.  W.  46. 
«==>79l(2)  (Mo.)  Where  pile  of  I-beams  re- 
mained on  unimproved  portion  of  paved  street 
between  aidewalb  and  property  line  for  seven 
weeks,  actual  notice  to  city  was  unnecessary. 
—Miller  v.  Missouri  Wrecking  Co.,  181  S.  W. 
45. 

<S=>8I8(1)  (MoApp.)  Although  fact  that  a  city 
has  improved,  or  has  sought  to  repair,  the  por- 
tion of  a  street  where  an  injury  occurs,  is  evi- 
dence that  such  portion  has  been  given  and 
opened  to  the  public  for  use,  an  invitation  to 
use  it  can  be  shown  in  other  ways.— Jackson 
T.  City  of  Sedalia,  187  S.  W.  127. 
«=38I9(1)  (Mo.)  Evidence  held  sufficient  to  sus- 
tain a  finding  of  negligence  in  permitting  a 
loose,  irregular,  inclined  pile  of  I-beams  of  ir- 
regular dimensions  to  remain  on  an  unimproved 
portion  of  the  street  between  the  property  line 
and  the  sidewalk.— Miller  v.  Missouri  Wrecking 
Co.,  187  S.  W.  45. 

4=b82I(2)  (MoJLpp.)  In  an  action  for  peiisonal 
injuries  received  from  a  fall  over  stakes  set 
in  a  sidewalk,  where  evidence  on  both  sides 
agrees  upon  facts  which  show  that  public  had 
been  invited  to  use  strip  as  a  sidewalk,  ques- 
tion of  invitation  to  public  is  no  longer  a  con- 
tested issue. — Jackson  v.  City  of  Sedalia,  187  S. 
W.  127. 

<S=>82I(16)  (Mo.)  Where  a  pile  of  I-beams  re- 
mained on  unimproved  portion  of  paved  street 
between  the  sidewalk  and  the  property  line  fin: 
s^ven  weeks,  the  question  of  ooostruotive  no- 
tice to  the  city  was  for  the  jury. — Miller  v. 
Missouri  Wrecking  Co.,  187  S.  W.  45. 

®S982i(24)  (Mo.App.)  In  an  action  for  person- 
al injuries  received  by  falling  over  stokes  which 
plaintiff  knew  were  set  in  a  sidewalk,  but  be- 
cause of  darkness  she  veered  a  few  feet  to  one 
side  of  center  of  walk,  plaintiff's  care  held  for 
the  jury.— Jackson  v.  City  of  Sedalia,  187  S. 
W.  127. 

«=3822(1)  (Mo.App.)  In  an  action  for  person- 
al injuries  from  falling  over  stakes  in  a  side- 
walk, court's  refusal  of  instructions  making 
the  question  of  city's  invitation  to  use  strip 
as  a  sidewalk  depend  entirely  on  whether  it 
had  manifested  that  invitation  by  placing  or 
maintaining  a  prepared  or  constructed  walk 
was  proper. — Jackson  v.  City  of  Sedalia,  187 
S.  W.  127. 

(D)  Detects    or    Obatrnctloma    In     SewerSt 
Drains,  nnd  Water  Coaraea. 

^3>83S  (Mo.App.)  The  maintenance  of  a  sewer 

Sipe  under  a  street,  which  did  not  change  the 
ow  of  surface  water  as  much  as  an  ordinary 
culvert,  was  not  a  violation  of  rights  of  owner 
of  laud  flowed  thereby. — Cornet  v.  Meckel  Beal- 
ty  &  Investment  Co.,  187  S.  W.  622. 

XIII.  FISCAL  MANAGEMENT.  PUB- 

I.IO  DEBT,  SECURITIES,  AND 

TAXATION. 

(A)  Power  to  Incur  Indebtedneaa  and  Blz« 
penditurea. 

<S=>870  (Mo.)  Rev.  St.  1909,  {  7242,  making 
the  city  holding  a  local  option  election  defend- 
ant in  a  contest  thereof,  is  not  void  as  requiring 
it  to  expend  public  money  for  a  private  purpose ; 
the  only  expenditure,  if  any,  devolved  on  it  being 
payment  of  costs.— State  ex  rel.  City  of  Mouott 
V.  Thurman,  187  S.  W.  1190. 

(D)  Taxes  and  Other  RcTenve,  and  Appll> 
eatlon  Thereof; 

$=3979  (Ark.)  The  collection  of  an  illegal  tax 
imposed  by  ordinance  may  be  enjoined. — La- 
prairie  V.  City  of  Hot  Springs,  187  S.  W.  442. 
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MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=»693-819. 

MUTUALITY. 

See  Contracts,  «=»10,  57. 

NAMES. 

See  Coiporations,  €==>47,  453;  Partnership,  «S9 
197;   Process,  €=9153. 

NAVIGABLE  WATERS. 

See  Ferries;    Waters  and  Water  Courses. 


See  Sunday. 


NECESSITY. 
NEGLIGENCE. 


See  Banks  and  Banking.  «s>175 ;  Carriers,  «=» 
108-136.  177,  217,  227-230,  280-417 ;  Death, 
«s»49-W;  Electricity,  «=3l4-19;  Estoppel, 
«=»96;  Explosives;  Highways,  «=s»172-184; 
Homicide,  ^=374,  125;  Master  and  Servant; 
Municipal  Corporations,  <e=3705-822;  Plead- 
ing, <S=38;  Railroads,  «=»259-485:  Street 
Railroads;  Telegraphs  and  Telephones;  Tro- 
ver and  (jonveraon,  9=922. 

I.  ACTS  OB  OMISSIOH8  OONSTITirr- 
INO  NEOIiIGEirOE. 

(A)  Peraonal  Condnot  in  General. 

®=>4  (Tes.Civ.App.)  To  incur  liability  for  neg- 
ligence, it  is  sufficient  if  it  reasonably  appears 
that  an  ordinarily  prudent  person  could  have 
foreseen  that  a  similar  injury  mU>ht  arise  as  a 
probable  result  of  such  negligence. — Missouri, 
K.  &  T.  By.  Co.  of  Texas  v.  Cardwell,  187  S. 
W.  1073. 

(C)  Condition  and  ITse  ot  I.and,  BnlldlnKe, 
and  Otlier  Strnctnre*. 

^=»32(1)  (Tex.Civ.App.)  The  owner  of  premis- 
es who  invites  others  thereon  or  knowingly  per- 
mits them  to  use  or  remain  thereon  must  exer- 
cise reasonable  care  to  so  use  and  maintain  such 
premises  as  to  prevent  injuries  to  such  licensee 
or  invitee.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Cardwell,   187  S.   W.  1073. 

n.  PROXIMATE   CAUSE  OF  INJURY. 

®=>6I(1)  (Tex.Civ.App.)  The  proximate  cause 
of  an  injury  in  a  legal  sense  is  not  necessarily 
the  immediate  or  sole  cause. — Missouri,  K.  &  T. 
By.  Co.  of  Texas  v.  Cardwell,  187  S.  W.  1073. 

€=s»62(l)  (Tex.Civ.App.)  If  defendant's  negli- 
gence be  a  concurring  cause  operating  at  the 
same  time  in  producing  the  injury  as  an  inter- 
vening cause,  It  may  be  the  proximate  cause  if 
the  injury  or  some  like  injury  could  have  reason- 
ably been  foreseen  as  a  consequence  of  such  neg- 
ligence.—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v, 
Cardwell,  187  S.  W.  1073. 

An  injury  wilt  not  be  said  to  be  proximately 
caused  by  an  intervening  agency  other  than  de- 
fendant's negligence,  unlos.s  such  agency  entire- 
ly supersedes  the  act  of  negligence  and  was  in 
itself  responsible  for  the  injury  and  was  of  such 
character  that  it  could  not  reasonably  have  been 
foreseen  or  anticipated. — Id. 

®=»62(1)  (Tex.Civ.App.)  Intervening  agencies 
between  an  act  or  omission  constituting  negli- 
gence and  an  injury  do  not  preclude  a  finding 
that  negligence  was  proximate  cause  ot  the  in- 
jury, if  it  can  reasonably  be  said  that  injury 
was  natural  and  proximate  result  of  such  neg- 
ligence.—Magnolia  Petroleum  Co.  v.  Bay,  187 
S.  W.  1085. 


m.  OOMTBIBUTOBT  MXOUOEHOE. 
(A)   Persona  Inlnred  in  General. 

9=!>83  (Tex.Clv.App.)  The  'last  dear  chance' 
rule  applies  only  where  the  operation  of  the  in- 
jured person's  negligence  in  getting  into  a  posi- 
tion of  peril  lias  come  to  an  end,  and  not  when 
his  contributory  negligence  continues  to  the  time 
of  the  injury.— Southern  Traction  Co.  t.  Wilson, 
187  S.  W.  536. 

<B)  Cblldren  and  Otliera  Vnder  DiaabiIitT< 

«=s>85(3)  (Tex.Civ.App.)  A  child  of  very  tender 
years  may  be  presumed  as  matter  of  law  not 
to  have  sufficient  discretion  to  appreciate  dan- 
gers obvious  to  one  of  maturer  "age;  there  is  no 
such  presumption  as  to  a  boy  14  years  old.— 
Galveston,  H.  ft  H.  B,  Co.  v.  Anderson,  1S7  S. 
W.  491. 

(O  lonpnted  NeacIlKenee. 

«=»93(1)  (Tex.Civ.App.)  Where  plaintiff  was 
injured  at  railroad  crossing,  while  riding  in 
automobile,  negligence  of  bis  companion,  who 
was  engaged  in  joint  enterprise  with  him,  could 
not  be  imputed  to  plaintiff.— Kansas  City.  .M. 
&  O.  By.  Co.  of  Texas  y.  Dnrrett,  187  S.  W. 
427. 

(O)  Comparative  NesIiKenee. 
®=3lOI  (Ark.)  The  violation  of  rules  limiting 
the  speed  of  trains  is  negligence  per  se,  which 
bars  a  recovery  under  federal  Employers'  lia- 
bility Act  by  an  engineer  injured  as  a  conse- 
quence thereof,  except  as  to  such  compensation 
as  is  allowed  by  the  federal  statute  for  the  pro- 
portion attributable  to  the  negligence  of  the 
railroad  company. — St.  Louis.  I.  M.  &  S.  B. 
Co.  y.  Stewart,  187  S.  W.  020. 

TV.  ACTIONS. 

(A)  lUarht  of  AoHoa,  Partlea,  Prellntlnary 
Proceedlnara.  and   Pleading;. 

<S=>l03'/2  (Ark.)  Where  plaintiff  was  injured 
in  Texas,  her  right  of  action  is  governed  by  the 
law  of  that  state. — St.  Louis  Southwestern  By. 
Co.  V.  Carmack,  187  S.  W.  635. 
«=9ll9(7)  (MaApp.)  Where  plaintiff  specifies 
in  his  petition,  ue  must  be  held  to  bis  specifi- 
cation and  cannot  recover  on  proof  of  a  differ- 
ent statement  of  facts,  and,  where  the  petition 
avers  negligence  generally  and  is  followed  by 
the  averment  of  specific  facts  of  the  alieged 
negligence,  plaintiff  will  be  confined  to  a  re- 
covery upon  the  specific  facts. — WinklebUck 
V.  Great  Western  Mfg.  Co.,  187  S.  W.  95. 
^=>II9(7)  (Tenn.)  Plaintiff  suing  for  injuries 
caused  by  negligence  is  under  burden  that  his 
proof  in  substance  shall  correspond  with  aver- 
ments of  his  pleadings.— Memphis  St.  By.  Co. 
V.  Cavell,  187  S.  W.  179. 

(B)  BTidenee. 

<3=9l2l(l)  (Mo.App.)  The  rule  that  one  ia  lia- 
ble when  his  negligence  combines  with  act  of 
God  or  vis  major  is  applicable  only  when  neg- 
lisence  is  showu.— Sherwood  v.  St.  Louis  S.  W. 
ity.  Co.,  187  S.  W.  260. 

€=>I2I(1)  (Tenn.)  Plaintiff  suing  for  injuries 
caused  by  negligence  has  burden  of  showing  by 
preponderance  of  evidence  that  the  negligence 
was  the  cause  of  his  injury,  and  that  defendant 
was  responsible  for  the  negligence. — Memphn> 
St.  Ry.  Co.  v.  Oavell,  187  S,  W.  179. 
<@=»I2I(2)  (Tenn.)  In  general,  mere  proof  that 
accident  injurious  to  plaintiff  has  occurred  does 
not  justify  verdict  or  judgment  imposing  liabil- 
ity therefor  upon  defendant.— Memphia  St. 
Ry.  Co.  V.  Cavell,  187  S.  W.  179. 
<S=s>12l(3)  (Mo.App.)  Ordinarily  the  presump- 
tion of  negligence ,  attending  the  falling  of  a 
building's  cornice  into  the  street  on  a  practi- 
cally windless  evening  would  alone  show  n«s- 
ligence  on  the  part  of  the  owner  of  the  bnild- 
ing,  under  the  rule  of  res  ipsa  loquitur,  cast- 
I  lag  the  burden  on  him  to  rebot  tbe  prima  faci* 
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showing.— De  Man  Eatate  Corp.  t. 
General  Ins.  Co..  187  S.  W.  1124. 


Frankfort 


(C)  Trial,  Jadsment,  and  Revleir. 

e=»l3e(9)  (Tex.CST.App.)  Negligence,  whether 
of  plaintiff  or  defendant,  is  generally  a  ques- 
tion of  fact,  and  becomes  a  question  of  law 
only  when  the  act  done  is  in  violation  of  law 
or  when  the  facts  are  undisputed  and  admit  of 
bat  one  inference.— Missouri,  K.  &  T.  Ry.  Ca 
■        of  Texas  v.  Cardwell,  187  S.  W.  1073. 

To  authorize  a  directed  verdict  on  the  issue  of 
negligence,  the  evidence  must  be  of  such  char- 
acter that  there  is  no  room  for  ordinary  minds 
to  differ  as  to  the  conclusion  to  be  drawn.— Id. 
^9l36(25)  (Tex.Civ.App.)  The  proximate  cause 
of  an  injury  is  ordinarily  a  jury  question.— 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Cardwell, 
187  S.  W.  1073. 

«=»I4I(12)  (Mo.)  In  an  action  onder  the  fed- 
eral Employers'  liability  Act,  where  the  cause 
of  negligence  is  attributable  partly  to  the  neg- 
ligence of  the  carrier  and  partly  to  that  of  the 
injured  employs,  an  instruction  that  i)laintiff 
can  recover  only  a  diminished  sum  bearing  the 
same  relation  to  the  full  damages  that  the  neg- 
ligence of  the  carrier  bears  to  the  negligence 
attributable  to  both  is  proper.— Blankenbaker 
V.  St  Louis  &  S.  F.  R.  Co.,  187  S.  W.  840. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Railroads,   «=s253. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  «=9940-042;  New  Trial, 
«s>102,  108. 

NEWS  AGENTS. 

See  Carriers.  <8=>234.  241,  307. 

NEW  TRIAL 

See  Appeal  and  Error,  <S=s5,  110,  281-302,  502, 
544.  Sii.  856,  978. 1178 ;  Criminal  Lew,  «8» 
917-942,  1097,  1124. 

U.  GROUNDS. 

(A)    Brrora  and  Irresnlarlflea  In  General. 

€=926  (Tex.Civ.App.)  Where  appellant's  coun- 
sel was  present  and  made  no  objection  to  erro- 
neous remarks  of  the  court  in  retiring  the  jury 
after  its  request  to  be  diacbaiged,  his  objec- 
tion to  the  error  came  too  late  in  ntotion  for 
new  trial  made  a  week  later. — Hunter  t.  Hunter, 
187   S.  W.  1049. 

(C)    Rallnvs  and  Inntrnettons  at  Trial. 

€=934  (Tex.Civ.App.)  In  action  by  insurance 
agent  for  bonus  on  business  written,  where  de- 
fendant company  had  duplicate  set  of  books  of 
asency  in  its  home  office,  refusal  of  postpone- 
nient  to  enable  company  to  further  investigate 
agency's  books  was  not  ground  for  new  trial. — 
Iteliance  Life  Ins.  Co.  v.  Beaton,  187  S.  W. 
T43. 

<39)    Dlavaaltlleatlpn   or   MIseondnot    o(    or 
AlIeetlnK  Jar^. 

«=>44(3)  (Tex.Civ.App.)  In  action  for  breach 
of  marriage  promise,  held  that  a  juror's  state- 
ment that  he  thought  defendant  was  the  man 
who  had  ruined  another  woman  was  not  so 
prejudicial  as  to  make  the  refusal  of  new  trial 
nn  abuse  of  trial  court's  discretion.— Kaker  v. 
l>arrisb,   187   S.  W.   517. 

Fact  that  jury  discussed  how  much  plaintiff 
Tvould  have  to  pay  as  lawyer's  fees,  etc.,  held 
not    such  misconduct  as  made  the  trial  court's 


refusal  of  a  new  trial  an  abuse  of  its  discre- 
tion.— Id. 

«=»52  (Tex.Civ.App.)  A  verdict  by  lot  for  an 
amount  subatantially  the  same  as  that  awarded 
held  not  such  misconduct  as  to  make  the  refusal 
of  a  new  trial  on  that  ground  an  abuse  of  the 
trial  court's  discretion. — Kaker  ▼.  Parrish,  187 
8.  W.  517. 

<8=»56  (Tex.Oiv.App.)  That  juror  misstated  he 
had  never  been  represented  by  attorney  for 
plaintiff  was  not  ground  for  setting  aside  verdict 
for  plaintiff  or  for  granting  new  trial,  in  ab- 
sence of  some  showing  that  defendant  was  in- 
jured by  accepting  the  juror.— ^jralveston  Klec- 
tric  Co.  V.  Hanson,  187  S.  W.  533. 

(P)  Verdict  or  Flndlnga  Contrarr  to  lia-n 
or  Evidence. 

®=368  (Tex.CivApp.)  A  verdict  unsupported 
by  evidence  should  be  set  aside  on  motion  for 
new  trial.— Bender  v.  Bender,  187  S.  W.  735. 
<S=375(4)  (Mo.)  Where  damages  awarded  by 
verdict  are  grossly  inadequate,  it  is  the  duty  of 
the  court  to  interfere,  and  new  trial  may  be 
granted.— Craton    v.    Huntzinger,    187    S.    W. 

(H)  NevrlT  Dlseo^ered  B-videaoe. 

€=»I02(1)  (Tex.C3v.App.)  New  trial  will  not 
be  granted  for  newly  discovered  evidence  ex- 
cept upon  showing  of  good  reason  why  the  evi- 
dence was  not  discovered  prior  to  trial  and 
produced  thereon.— Brady  v.  Cope,  187  S.  W. 
67a 

<3=>I08(1)  (Tex.Civ.App.)  New  trial  will  not  be 
granted  for  newly  .discovered  evidence,  unless 
it  is  likely  that  the  evidence  would  produce  a 
different  result  upon  a  new  trial.— Brady  v. 
Cope,  187  S.  W.  078. 

«ebI08(3)  (Tez.Civ.App.)  The  trial  court  cor- 
rectly denied  a  motion  for  new  trial  based  upon 
an  afiSdavit  that  the  lever  to  a  stump  ttulier, 
for  whose  purchase  price  the  note  sued  upon 
was  given,  was  about  20  feet  long,  instead  of 
18  feet,  as  stated  at  the  trial— Jenkins  v.  Mor- 
gan, 187  S.  W.  1091. 

m.  PBOOEEDIKOS  TO  PBOdTRE 
NEW  TRIAI.. 

«S3 143(2)  (T«s.Oiv.App.)  Under  Vernon's  Sayles' 
Ann.  av,  St.  1914,  art.  2021,  a  litigant  im- 
peaching a  verdict  by  the  testimony  of  the  ju- 
rors has  the  burden  of  showing,  not  only  that 
the  matters  of  which  he  complains  amount  to 
misconduct  on  the  part  of  the  jury,  but  also  that 
they  operated  to  his  prejudice. — Kaker  v.  Par- 
rish. 187  S.  W.  617. 

NOMINATION. 

See  Elections,  <S=»12()-126. 

NON  OBSTANTE  VEREDICTO. 

See  Judgment,  ^=>109. 

NON-RESIDENTS. 

See  Attachment,  <S=s>265. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTARIES.      - 

See  Bvidenoe,  «=383,  458. 

NOTES. 

See  Bills  and  Notes. 

NOTICE. 

See   Adjoining    Landowners;     Adverse 
sion,  4=931 ;  Appeal  and  Error,  4=>420, 
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Attorney  and  Client,  «=al80;  Bills  and  Notes, 
<S=>342:  Carriers.  <e=sl59.  218:  Chattel  Mort- 
gages. «=s>150-155;  Constitntional  Law,  *=> 
290;  Fraudulent  Oonveyancea,  <&=>X69,  301; 
Guaranty,  €=7 :  Injunction,  ^=>143 ;  Insur- 
ance, <S=>310,  376,  549-558;  Mortgages,  «=» 
171;  Municipal  Corporations,  «ss»79l,  821; 
Principal  and  Agent,  <s=»148,  166,  177;  Stat- 
utes, ^=>8Mi  i  Vendor  and  Purchaser,  €=a» 
232 

NOVATION. 

^(=>l  (Ark.)  Novation  is  the  sabstitition  by 
mutnal  consent  of  one  debtor  for  another,  or  a 
new  debt  for  an  old  one,  whereby  the  old  debt 
is  extinguished. — Elkins  v.  Henry  Vogt  Mach. 
Co.,  187  S.  W.  663. 

€=>ll  (Ark.)  Answer  held  to  sufficiently  plead 
defense  of  novation. — Elkins  v.  Henry  vogt 
Mach.  Co.,  187  S.  W.  dOS. 

Defendants  under  their  defense  of  noratlon 
may  introduce  an^  correspondence,  transactions, 
conduct,  or  admissions  of  plaintiff  or  its  au- 
thorized agent  tending  to  support  it. — Id. 
$s»l2  (Ark.)  Defendant  has  the  burden  Of 
proof  on  the  defense  of  novation. — Elkins  ▼. 
Henrj'  Vogt  Mach.  Co.,  187  S.  W.  663. 

Kovation  need  not  be  shown  by  express  words 
to  that  effect,  but  may  be  implied  from  the 
facts  and  circumstances  and  the  subsequent 
conduct  of  the  parties. — Id. 
^s>l3  (Ark.)  Evidence  held  sufficient  to  go  to 
the  jury  on  the  question  of  novation.— Elkins  v. 
Henry  Vogt  Mach.  Co.,  187  S.  W.  66a 

NUISANCE. 

See  Intoxicating  liquors,  ®=>260,  279. 

I.     PRIVATE  IfUISAKCES. 

(C)  Abatement  and  Inlnnetloa. 

^9 1 9  (Mo.App.)  Injunction  against  the  use  of 
premises  in  a  noisy  way  by  immoral  parties, 
etc.,  is  not  precluded  because  the  illegal  sale  of 
liquor  is  also  present. — State  ex  rel.  Lashly  v. 
Kirkwood  Leisure  Hours'  Social  and  Pastime 
Club,  187  S.  W.  819. 

n.   PUBI.IO  irUIBANOES. 

(A)  Natnre  ot  In]arr>  and  I-lablllty  There- 

tor. 

^=>62  (Mo.App.)  Where  the  air  is  corrupted 
by  noisome  smells  so  as  to  substantially  inter- 
fere with  the  ordinary  comforts  of  human  exist- 
ence, or  to  materially  diminish  the  value  of 
another's  property,  such  smells  constitute  a  nui- 
sance.—Swanson  V.  Bradshaw,  187  S,  W.  268. 
€=>67  (Mo.App.)  The  fact  that  defendant  was 
using  an  approved  method  and  was  disposing 
of  garbage  in  a  careful  manner  would  not  justi- 
fy his  interference  with  the  reasonable  and 
comfortable  enjoyment  of  property  in  the  vicin- 
ity, or  the  causing  of  material  injury  thereto. 
—Swanson  V.  Bradshaw,  187  S.  W.  268. 

(B)  RiKhts  and  Remedlea  ot  Prlrate  Per- 

■ona. 

^=975  (Mo.App.)  A  decree  perpetually  enjoin- 
ing maintenance  of  a  nuisance  must  be  under- 
stood, interpreted,  and  limited  with  reference 
to  tlie  subject-matter  of  the  litigation  and  the 
object  to  be  attained. — Swanson  v.  Bradshaw, 
187  S.  W.  268. 

Evidence  in  a  suit  to  enjoin  the  maintenance 
of  a  nuisance,  consisting  in  the  use  of  land  for 
disposing  of  the  garbage  and  dead  animals  col- 
lected from  a  cit^',  held  to  sustain  a  perpetual 
injunction. — Id. 

OBJECTIONS. 

See  Appeal  and  Error.  «=»193-236.  499;  Crim- 
inal I^aw,  <S=3695,  698,  841,  1028-1038 ;  New 
Trial   «=»26;   Parties,  «=>8f-9e;  Trial,  <©=» 


OBLIGATION  OF  CONTRACTS. 

See  Constitutional  Law,  «=3l65.  175. 

OBSTRUCTIONS. 

See  Highways,  €=>155,  166;  Municipal  Corpo- 
rations, «=>759-S35. 

ODORS. 

See  Nuisance,  ^s>62. 

OFFER  OF  PROOF. 

See  Criminal  Law,  ®=>670. 

OFFICERS. 

See  (Tlerks  of  Courts;  Corporations.  «=»294- 
344,  429,  432:  Counties,  <g=974:  Elections, 
^^51,  126 ;  Embezzlement :  Evidence,  $=> 
83;  Judges;  Justices  of  the  Peace;  Munici- 
pal Corporations,  «=»126-183:  Scbook  and 
School  Districts,  <S=36;  Sheriffs  and  Con- 
stables; States,  iS=>60;  Statutes,  «=>!%; 
Taxation,  «=9466. 

OIL 

See  Explosives,  ®=»8. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «=s>456;  Evidence.  «s>4T<>- 
574. 

OPTIONS. 

See  Insuraace.  4s»^8. 

ORDERS. 

See  Dismissal  and  Nonsuit.  9=»40. 

ORDINANCES. 

See  Municipal  Corporations,  «=3llJL 

ORDINARY  CARE. 

See  Negligence,  4s»4. 

PARDON. 

See  Witnesses,  (^=49,  7a 

PARENT  AND  CHILD. 

See  Fraudulent  Conveyances,  <8=>g6,  10": 
Guardian  and  Ward;    Infants. 

^;»S(1)  (Tex.Civ.App.)  A  widowed  mother,  or  a 
mother  whose  husband  is  imprisoned  or  ha«  de- 
serted her,  is  entitled  to  the  services  and  earn- 
ings of  a  minor  child  to  the  some  extent  as 
the  father  would  be  if  living. — ^Trinity  County 
Lumber  Co.  v.  Conner,  187  S.  W.  1022. 

®=>6  (Tcx.Civ.App.)  An  action  for  wages  care- 
ed  by  an  infant  cannot  be  maintained  wher« 
his  mother  is  living,  and  there  is  no  pleading 
or  proof  that  plaintiff  was  emancipated  when 
he  performed  such  labor. — Trinity  Counts"  Lum- 
ber Co.  V.  Conner,  187  S.  W.  1022. 

PAROLE. 

See  Witnesses,  iS=»49. 

PAROL  EVIDENCE. 

See  Evidence,  <S=7420-461. 

PARTIES. 

For  parties  on  appeal  and  review  of  ruIingssS) 

to  parties,  see  Appeal  and  Error. 
For  parties  to  particular  nroceedings  or  instrc- 

ments,  see  also  the  various  specific  topica. 
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IX.  DBFEKDAinW. 

<It)  Joinder. 

«=>35  (Ark.)  Under  Kirby's  Dig.  {  6007,  as  to 
parties,  one  partner  suing  for  breach  of  a  con- 
tract with  the  firm  can  make  the  other  partner, 
who  had  attempted  to  cancel  the  contract,  a 
defendant.— W.  D.  Reeves  Lumber  Co.  v.  Davis, 
187  S.  W.  171. 

in.  IfEW  PABTIES  ASH  CHAKGE  OF 
PARTIES. 

«=>52  (Mo_A.pp.)  Under  Bev.  St.  1909,  SS 
1848,  1849,  1854,  1857,  permitting  amendments 
before  judfnnent  b;  brining  in  new  parties,  in 
suit  to  foreclose  insured's  interest  in  life  poli- 
cy assigned  to  secure .  note,  amendment  after 
submission  of  the  case  to  bring  in  as  a  party 
insured's  attorney,  to  whom  assured  assigned 
after  submission,  was  allowable.^Busb  t. 
Block,   187    S.   W.   153. 

®=59(2)  (MoJVpp.)  By  Kev.  St.  1909,  I  1924, 
touching  substitution  of  parties  upon  transfer 
of  an  interest  in  suit  to  foreclose  insured's  in- 
terest in  a  life  policy  assigned  as  security  for 
a  note,  insured's  attorney,  upon  assignment  by 
insured  to  him  after  submission  of  the  case, 
could  be  substituted  as  defendant.— Bush  t. 
Block,  187  S.  W.  153. 

9=»63  (Mo.App.)  As  a  general  role,  the  sub- 
stituted party  takes  up  the  litigation  where 
the  original  party  left  it— Blish  v.  Block,  187 
S.  W.  153. 

V.  DEFECTS,  OBJECTIONS,  AMD 
AMEKDMENT. 

^s>84(4)  (Tez.GiT.App.)  Omission  of  necessary 
parties  is  a  defect  rendering  a  petition  snbject 
to  general  demurrer.— Oliver  v.  Smith,  187  S. 
W.  528. 

€=»95(1)  (Ky.)  Error  in  misjoinder  of  parties 
must  be  corrected  by  motion  to  require  elec- 
tion as  to  which  party  will  prosecute. — Louis- 
ville &  N.  K.  Co.  V.  Oreenbrfer  Distillery  Co., 
187  S.  W.  296. 

^3>96(1)  (Arlc.)  Where  the  complaint  states  a 
cause  of  action  'within  the  jurisdiction  of  the 
court  and  there  is  no  answer  or  demurrer  for 
improper  joinder  or  incapacity  of  parties,  such 
issues  are,  under  Kirby's  Dig.  gi  6093-6096, 
deemed  waived. — Kquitable  Surety  Co.  ▼.  Wil- 
son, 187  S.  W.  940. 

«=a96a)  (Mo.)  Under  Bev.  St.  1909,  §f  1800, 
1804,  a  defect  in  parties  plaintiff  is  waived  by 
going  to  trial  upon  a  general  denial. — Stone  v. 
McConnell,  187  S.  W.  884. 

PARTITION. 

See  Witnesses,  «=9l50.  155. 

I.  BT  ACT  OF  PARTIES. 

$=>2  (Ark.)  Estate  held  by  husband  and  wife 
by  entireties  does  not  become  subject  to  parti- 
tion after  conveyance  by  wife  of  her  interest 
to  third  party,  and  divorce  of  the  original  ten- 
ant.—Davies  v.  Johnson,  187  S.  W.  323, 

n.   ACTION'S    FOR    PARTITION. 
(At   Right  of  Action  and  Defenaea. 

<@=»I3  nrex.Civ.App.)  Under  Bev.  St  arts. 
3557,  35C0,  upon  application  for  partition  by 
owner  of  a  joint  interest  with  estate  of  a  de- 
cedent in  any  property  in  which  administration 
is  pending,  it  is  the  duty  of  court  to  make  par- 
tition l>etwQen.  applicant  and  estate  of  de- 
ceased.—Huth  V.  Huth,  187  S.  W.  523. 

(B)  PCoceedlnKa   and  Relief. 

<S=>63(3)  (Tex.Civ.App.)  In  suit  for  partition 
between  heirs,  evidence  exclusive  of  that  er- 
i-oneously  admitted  held  sufficient  to  sapport  a 
verdict  for  plaintiff  with  an  award  of  a  one- 
half   interest  in  certain  tracts  to  a  defendant 


as  partnership  land  of  himself  and  tiie  deceased. 
— Peil  V.  Warren,  187  S.  W.  1062. 

PARTNERSHIP. 

See  Compositions  with  Creditors,  ^sslS ;  Mines 
and  Minerals,  «=>97 ;  Mortgages,  4=>413 ; 
Parties.  «sb35. 

Z.  THE  REI.ATIOM. 
CA.)   Creation  and  R*«mlaltea. 

<3=»I7  (Ark.)  Two  persons  by  jointly  contract- 
ing with  another  to  cut  and  haul  the  timber 
on  its  land  at  a  stipulated  price  per  1,000  feet, 
a  matter  of  speculation,  manifest  their  intention 
to  form  a  partnersliip.— W.  D.  B:eeves  Lumber 
Co.  V.  Davis,  187  S.  W.  171. 

n.  THE   FIRM,  ITS  NAME,  POWERS, 
AND  PROFEBTT. 

9=967  (Mo.)  Where  a  father,  partner  with  his 
son,  realized  ?1,600  for  his  Oklahoma  home- 
stead, which  he  brought  to  V.  county.  Mo.,  and 
deposited  in  bank  in  his  own  name,  the  money 
continued  to  be  his  individual  property. — Bar- 
ett  V.  F«ote,  187  S.  W.  67. 

XV.  lUGHTS   AND  X.IABnJTIES  AS 

TO  THIRD  PERSONS. 

(A)  Repreaentatloa    of   Pirn   by    Partner. 

9s>l39  (Ark.)  Where  cancellation  of  a  firm's 
contract  would  practically  terminate  the  busi- 
ness for  which  it  was  formed,  one  of  the  part- 
ners cannot  cancel  it. — W.  D.  Beeves  Lumber 
Co.  V.  Davis,  187  S.  W.  171. 

(D)   Acttona  1>r  or  Asratnat  Flrua  or  Part- 


<S=»I97  (Tez.Civ.App.)  Partnerships     are     not 

recognized  either  by  the  common  or  statutory 
law  as  constituting  separate  and  distinct  legal 
entities,  and  there  is  no  right  to  sue  or  be 
sued  in  partnership  name;  but  litigation  by 
or  against  partnerships  must  be  in  name  of  in- 
dividusd  members,  and  not  in  partnership  name. 
—Commonwealth  Bonding  ft  Casualty  Ins.  Co. 
v.  Meeks.  187  S.  W.  681. 

€=>2I6(3)  (Tex.Civ.App.)  In  action  to  cancel 
stock  subscription,  allegations  of  petition  held 
to  ^ve  court  jurisdiction  as  against  one  of  the 
individual  promoters,  over  objection  that  while 
he  was  sued  as  an  individual  the  proof  showed 
a  cause  of  action  against  his  firm. — Common- 
wealth Bonding  &  Casualty  Ins.  Co.  v.  Meeks, 
187  S.  W.  681. 

V.  RETIREMENT    AND    ADMISSION 
OF  PARTNERS. 

^S323d(l)  (Tez.Civ.App.)  A  dissolution  agree- 
ment, obligating  the  remaining  partner  to  pay 
all  the  firm  debts,  held  to  obligate  him  to  pay 
a  jiote,  although  signed  by  the  partner  who  had 
retired.— KeeU  v.  Ashworth,  187  S.  W.  1008. 
<8=»239(4)  (Tex.Civ.App.)  A  partner,  who  sold 
out  to  his  two  partners,  who  assumed  a  partner- 
ship indebtedness,  but  whom  the  creditor  did 
not  release,  was  bound  on  the  note,  and  the 
creditor  was  entitled  to  a  judgment  against  him. 
— Abernathy  Bigby  Co.  v.  McDougle,  Cameron  & 
Webster  Co.,  187  S.  W.  503. 

VXI.  DI880I.UTION,    SETTI^MENT, 
AND   ACCOUNTING. 

(B)   HlKbts,  Powera,  and  I,labiUtlea  after 
Dlaaolvtlon. 

$=3284  (Ark.)  The  contract  of  a  partnership  to 
cut  and  haul  the  timber  on  certain  lands  is 
not  for  personal  services,  and  so  one  of  tlie 
partners  can  carry  it  out  on  retirement  of  the 
other.— W.  D.  Beeves  Lumber  Co.  v.  Davis,  187  ^^^ 

S.  W.  171.  ' 

«=»296(3)  (Tex.Civ.App.)  On    the   issue 

bility  01  a  remaining  partner  on  a  note  execut- 
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ed  by  a  witfadrawlBg  partner,  wbetber  $6.60  of 
the  proceeds  thereof  was  used  to  pay  firm  debts 
was  immaterial;  it  appearing  that  the  note 
was  known  by  the  partners  at  time  of  dissolu- 
tion to  be  part  of  the  firm  indebtedness. — ^Keels 
T.  Ashworth,  187  S.  W.  1008. 


PART  PAYMENT. 


See  Accord  and  Satisfaction, 
itation  of  Actions,  «s»63; 


<»=>I0, 
TruatB. 


11;   Urn- J 
«s>78. 


PASSENGERS. 

See  Carriers,  «3»241-888. 

PASSION. 

See  Homicide,  «=s>181. 

PATENTS. 

See   Specific   Performance,   ^=387. 

X.  TITI.E,  OOlrVXTAKOES.  AKS  COK- 
TRA0T8. 

(B)   Auivnmenta   and   Other   Traaatera. 

<S=9l9S  (Tei.CivJk.pp.)  In  a  suit  against  plain- 
tifTs  partner  to  recover  an  interest  in  a  pat- 
ent issued  to  the  defendant,  evidence  held  to 
sustain  a  finding  that  the  attorney's  fees  for 
obtaining  the  patent  were  not  paid  by  the  part- 
nership under  an  agreement  that  the  patent 
right  should  become  the  property  of  the  firm. 
— Kaehn  v.  Meredith,  187  S.  W.  S86. 

PAYMENT. 

See  Accord  and  Satisfaction;  Bills  and  Notes, 
$=»484,  527;  Compromise  and  Settlement; 
Insurance,  «=3l37,  186  382,  602,  638 ;  Land- 
lord and  Tenant,  9=3l08;  Limitation  of  Ac- 
tions, «=>163;  Mortgages,  €=298;  Pledges; 
Principal  and  Agent,  ©sslOS;  Sales,  <S=202; 
Subrogation ;  Taxation,  ®=9530,  634 ;  Trusts, 
<E=»77-89. 

XI.  APPUCATION. 

«s>38(l)  (Tex.Civ.App.)  Where  a  creditor  has 
several  claims  against  a  debtor,  a  voluntary  pay- 
ment must  be  applied  to  the  debt  designated  by 
the  debtor.— Jenkins  t.  Morgan,  187  S.  W.  1091. 

PEDESTRIANS. 

See  Municipal  Ck>rporations.  £=»703. 

PENALTIES. 

See  Constitutional  Law.  <S=sl65.  247,  303; 
Ferries,  €=334;  Insurance,  €=3002;  Rail- 
roads, €=3254;    Statutes,  €=3241. 

n.  ACTIONS  AND  OTHER  PBOOEm}- 
XNG8. 

€=»I6  (Ark.)  Under  Kirby's  Dig.  §§  1646,  2082, 
statutory  penalties  may  be  recovered  by  civil  or 
criminal  actions  if  the  only  penalty  is  a  fine,  but 
the  offense  is  no  lees  a  public  offense. — St  Lou- 
is, I.  M.  &  S.  Ry.  Co.  V.  State,  187  S.  W.  1064. 
€=332  (Mo.App.)  Though  an  action  be  one  to 
recover  a  penalty  imposed  by  statute,  a  party 
desiring  to  avail  himself  of  the  provisions  of 
the  act  is  required  to  state  only  such  facts  as 
will  bring  his  case  clearly  within  it. — State  ex 
rel.  and  to  Use  of  Missouri  Poultry  &  Game  Co. 
V.  Nolte,  187  S.  W.  896. 

PERMIT. 

See  Corporations,  €=3648. 

PERSONAL  INJURIES. 

See  Carriers,  €=s28(V-333;  Damages,  €=395, 
132,  134.  185,  216;  Electricity,  €=314-19; 
ExploBivea;   Highways,  «s»183.  184;  Master 


and  Servant;  Municipal  Corporations,  9=> 
705-822;  Negligence;  Railroads.  €=3259- 
400;    Street  Railroads. 

PETITION. 

See  Mandamus,  €=>154;    Pleading,  ^=346. 

PHYSICIANS  AND  SURGEONS. 

See  Evidence,  €=3128;  Husband  and  Wife,  €=> 
19,  23%  ;  Indictment  and  Information,  €=> 
124 ;  Poisons.  €=94 ;   Witnesses,  €=3219. 

€=36(9)  (Tex.Cr.App.)  Requisites  of  indictmcDt 
for  practicing  without  license  stated.— Ruther- 
ford V.  State,  187  B.  W.  481. 
^3»6(11)  (Tex.Cr.App.)  In  a  prosecntion  for  un- 
lawfully practicing  medicine  under  Pen.  Code 
1911,  art.  766,  a  jury  finding  accused  guilty 
must  assew  both  fine  and  imprisonment.— 1 
Rutherford  v.  State,  187  S.  W.  481. 

PLACE. 

See  Elections,  ^:325. 

PLEA. 

See  Oriminai  Law,  €=3274. 

PLEADING. 

See  Appearance,  €=34;  Estoppel.  €=>3:  Evi- 
dence, €=3208;  Indictment  and  Information; 
Judgment,  €=»18,  106.  248;   Parties,  «=>S4. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  rOBM  AND  AIXEOATIONS  IN  OEN« 
EBAI.. 

<^=38(6)  (Ky.)  Under  Ky.  St.  I  829,  in  proceed- 
ing to  enforce  award  by  Railroad  Commisrion  as 
copy  of  award  filed  amounts  to  an  allegation 
that  carrier  has  received  amount  of  award 
which  shipper  has  paid,  a  denial  in  answer  that 
carrier  did  not  owe  amount  was  only  a  con- 
clusion and  insufficient.— Louisville  &  N.  R.  Ca 
V.  Greenbrier  Distillery  Co.,  187  S.  W.  296. 
€=38(17)  (Mo.Ab{i.)  Petition  held  to  plead 
merely  a  conclusion  that  agent  of  defendant 
was  negligent— King  v.  Missouri  Dairy  Co- 
187  S.  W.  284. 

€=>34(U)  (Mo.App.)  An  answer  after  verdict 
must  receive  a  liberal  interpretation  in  favor 
of  the  judgment,  and  such  matters  as  may  b« 
reasonably  inferred  therefrom  are  regarded  »< 
sufficiently  pleaded.— Keller  v.  Tzabal,  187  S. 
W.  576. 

€=336(3)  (Mo.App.)  Specific  admissions  and  con- 
fessions in  an  answer  control  a  general  denial 
—P.  M.  Bruner  Granitoid  Co.  v.  Glencoe  Lime 
&  Cement  Co.,  187  S.  W.  807. 

n.  DECLARATION,   C01XPX.AXNT.  PE- 
TITION.  OR   STATEMENT. 

€=346  (Tei.Civ-4.pn.)  Under  Rev.  St.  1911, 
arts.  1^7,  1850,  1852,  petition  in  suit  in  coon- 
ty  court  failing  to  allege  the  residence  of  either 
of  the  defendants  held  not  to  authorize  the  clerk 
to  command  the  sheriff  to  execute  the  citatioa 
therein.— Friend  v.  Thomas,  187  S.  W.  986. 


m. 


PI.EA  OR  ANSWER.  CROS»-<X>M. 
PIiAINT.  AND  AFFIDAVIT 


OF  DEFENSE. 

(A)  Oefeaaea  la  Geaeral. 

€=>85(1)  (Tex.Civ.App.)  Ot>jection  that  tbi 
suit  is  based  on  an  illegal  contract,  wkoi  tix 
petition  discloses  it,  may  be  made  at  any  stage, 
as  it  goes  to  the  substance  of  the  petition.- 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Laada  A 
Storey,  1S7  S.  W.  368. 
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4=996  (Mo.App.)-  An  egoitable  defense  In  the, 
answer  must  satisfy  aH  the  requirements  of  a 
good  bill  in  eiiaity.— -Saviten  v.  Ooid»i>^t87  8. 
W.  591. 

(B)  Dllatorr  n*«a  snd.  "Matter  In   Abate- 

ment. 

€=>I04(2)  (Tex.Civ.App.)  Defendant's  plea  of 
privilege,  complying  with  Bev.  St.  1911,  art. 
1903,  was  sufflcient,  though  it  did  not  allege 
that  the  allegation  of  plaintiff's  petition  that 
suit  was  based  on  a  written  contract  to  be  per- 
formed in  the  county^  of  suit  was  fraudulently 
made  to  confeC  inrisdictioB.— Gensberg  v.  Neely, 
187  S.  W.  247. 

(C)  Traveraes  or  nenlala  and  Admlsuloaai 

<&=»r2l(3)  (Ky.)  Under  Ky.  St.  |  829,  in  pro- 
ceeding to  enforce  an  award  by  Railroad  Com- 
mission, the  averment  of  the  answer  that  it 
did  not  have  knowledge  or  information  sufficient 
from  which  to  found  a  belief  as  to  whether  the 
amounts  had  been  paid  to  or  received  by  it  was 
not  suflScient.— Lonisville  &  N.  H.  Co.  y.  Green- 
brier DistiUery  Co.,  187  S.  W.  296. 

IV.  BEPUCATIOH  OR  BX!Pi;.Y  AHH 

svBSSQiTxarr  pleasikgs. 

«=»I80(3)  (Mo.App.)  In  action  against  carrier 
for  damages  to  an  interstate  shipment  of  hogs, 
where  plaintiff  declared  on  contract  of  ship- 
ment, without  saying  whether  it  was  written 
or  created  by  delivery  and  acceptance,  and  de- 
fendant set  up  written  contract,  plaintiff's  reply 
denjring  validity  of  written  contract  alleged  did 
not  make  any  change  in  his  cause  of  action. — 
Bowles  V.  Quincy,  O.  &  K.  C.  R.  Co.,  187  S.  W. 
131. 

V.  DISBITTBRER  OB  1EXCBSV10H. 

4=9 1 96  (Mo.)  A  reply  in  an  action  at  law 
which  sets  up  facts  entitling  plaintiff  to  equi- 
table relief  is  not  demurrable,  although  it  may 
require  a  transfer  of  the  cause  to  the  equity  side 
of  the  court. — Toung  v.  Pennsylvania  Fire  Ins. 
Co.,  187  S.  W.  856. 

<e=»207  (Mo.App.)  Rev.  St.  1909,  |  1830,  pro- 
Tiding  that  ao  further  pleading  of  facts  after 
reply  is  necessary  _  to  put  case  at  issue,  does 
not  obviate  necessity  of  special  demurrer  at- 
tacking plaintiff's  cause  of  action  if  changed  by 
reply.— Bowles  v.  Qoincy,  O.  &  K.  C.  R.  Co., 
187  S.  W.  131. 

<=»2I4(1)  (Tex.Civ.App.)  On  general  demnrrer, 
the  allegations  of  the  petition  mnst  be  regarded 
HB  true.— W.  B.  Clarkson  &  Co.  v.  Gans  S.  S, 
Line,  187  8.  W.  1106. 

^=»228  (Tez.Civ.App.)  Where  no  punitive  dam- 
ages were  sought  and  the  petition  averre<l  that 
defendant  malicionaly  breached  its  contract, 
special  exception  thereto  should  have  been  sus- 
tained; m«tive  being  immaterial. — Texas  Power 
&  Light  Co.  V.  Roberts,  187  S.  W.  225. 
«=s>228(Tex.CiT.App.)  An  exception  to  the  peti- 
tion as  seeking  to  enforce  a  contract  illegal  as 
-violative  of  the  United  States  laws  relating  to 
rates  on  interstate  commerce,  need  not  name 
the  particular  laws. — St.  Louis,  I.  M.  &  S.  Ry. 
Co.  ▼.  Landa  &  Storey,  187  S.  W.  358. 

VI.  AMENDED   AND  SUFPLEMENTAI. 
FI.EADINGS  AND  BEFLEADEB. 

^=>236(1)  (Ark.)  Large  discretion  is  vested  in 
trial  courts  in  the  matter  of  Mi'mittiiig  amend- 
ments to  pleadings. — Butler  County  R.  Co.  'V. 
Exum,  187  S.  W.  329. 

«s»236(6)i  (Arlc.)  In'  a  passenger's  acticm  for 
damages,  tlie  allowance  of  a  trial  amendment 
to  supply  the  necessary  allegation  to  support 
the  plaintiffs  prayen  for  damages  for  mental 
angnish  held  not  an  abuse  of  the  discretion. — 
Butler  County  R.  Co.  v.  Exum,  187  S.  W.  329. 


€=a237(S)  (Mo.)  Where  a  petition  to  recover 
reiLl  estate  commissions  alleged  defendants' 
promise  to  directly  pay  one  M.  bis  share  thereof 
and  the  fixing  of  this  share,  an  amendment  al- 
leging defendants'  promise  to  pay  a  sum  fixed 
dues  not  change  the  cause  of  action  and  may  be 
allowed  under  Bev.  St.  1909.,  {|  1846-1848, 
when  conforming  to  the  proof.— Stone  v.  Mc- 
Connell,  187  S.  W.  884. 

®=»237(8}  (MoApp.)  Under  Rev.  St.  1909,  S 
1848,  petition  to  enjoin  change  of  grade  alleging 
both  false  line  and  illegality  of  work  was  amend- 
able after  proof  by  more  specific  averments  of 
invalidity  of  authorizing  ordinance.— McGuire  t. 
Wilson,  187  S.  W.  612. 

$=s245(3)  (Tex.Civ.App.)  A  trial  amendment 
which  would  probably  cause  delay  in  a  trial 
comes  too  late  if  offered  after  the  parties  have 
entered  upon  the  triaL — Bender  v.  Bender,  187 
S.  W.  736. 

<3=>246(2)  (Mo.App.)  In  an  action  against  a  de- 
tective agency  for  breach  of  an  agreement  to 
protect  plaintiff  from  charges  made  against  him 
as  the  result  of  Iiis  detecnve  work,  an  amend- 
ment to  tlie  petition  heli  properly  allowed. — 
Pickard  v.  William  J.  Boras  Detective  Agency, 
187  S.  W.  614. 

®=»248(1)  (Tex.Civ.App.)  It  was  not  intended 
by  the  rule  allowing  trial  amendments  that  an 
amendment  so  filed  might  be  made  matter  of 
right  to  include  new  causes  of  action  or  new 
defenses.— Bender  v.  Bender,  187  8.  W.  735. 

4s>248(4)  (Tex.Civ.App.)  A  complaint,  in  ac- 
tion for  services  in  locating  timber  in  a  certain 
county,  is  not  changed  to  a  new  cause  of  action 
by  amendment  alleys  that  the  timber  was  to 
be  in  plaintifTs  neighborhood. — Osvald  v.  Wil- 
liams, 187  S.  W.  1001. 

4=3248(10)  (Mo.App.)  In  action  against  carrier 
for  damages  to  interstate  shipment  of  hogs,  that 
the  original  petition  was  on  a  written  contract 
and  tb«  amendment  to  petition  was  on  an  im- 
plied contract  was  immaterial,  being  matter  of 
procedure  governed  by  state  practice. — Bowles 
V.  Quincy,  O.  &  K.  O.  R.  Co.,  187  S.  W.  131. 

XI.   MOTIONS. 

4=3369(1)  (Ky.)  Error  in  misjoinder  of  causes 
of  action  must  be  corrected  by  motion  to  require 
election.— Louisville  &  N.  R.  Co.  v.  Greenbrier 
Distillery  Co.,  187  S.  W.  296. 

Xm.  DEFECTS   AND    OBJECTIONS, 

WAIVEB.  AND  AIDEB  BT  VEB- 

DXOT  OB  JUDGMENT. 

4=>403(2)  (Mo.App.)  In  an  action  on  a  sheriff's 
official  bond  of  Indemnity  for  refusal  to  sell 
stock  levied  upon,  failure  to  fuUy  allege  the 
judgment  debtor's  interest  was  aided  by  an 
averment  in  the  answer  that  the  judgment  debt- 
or did  have  some  interest  in  the  stock. — State 
ex  rel.  and  to  Use  of  MJasoori  Poultry  &  Game 
Co.  V.  Nolte,  187  S.  W.  896. 

4=>420(3)  (Mo.App.)  In  action  against  carrier 
for  damages  to  interstate  shipment  of  hogs, 
variance  between  original  petition  and  amended 
petition  was  waived  by  answering  over. — Bowl«8 
V.  Quincy,  O.  &  K.  O.  R.  Co.,  187  S.  W.  131. 

<S=»433(6)  (Mo.App.)  On  appeal  the  petition 
can  only  be  assailed  for  vital  defects  going 
to  its  utter  insufflciency  to  state  a  cause  of  ac- 
tion ;  all  minor  imperfections  being  cured  by 
the  verdict — State  ex  r«l.  and  to  Use  of  Mis- 
souri Poultry  &  Game  Co.  v.  Nolte,  187  S. 
W.  896. 

4=>433(7)  (Mo.App.)  A  petition's  failure  to  al- 
lege that  certain  tools,  when  burned,  were  in 
the  same  shed  as  when  defendant  issued  its 
policy  insuring  them  is  cnred  by  a  verdict  for 
the  plaintiff.— Maggard  v.  Padfie  Fire  Ins.  Co. 
of  City  of  New  York,  187  S.  W.  569;  Same  J(r. 
Stuyvesant  Ins.  Co.  Id.  671. 
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«=»433(8)  (Mo.App.)  Under  Rev.  St.  1909,  | 
2119,  petition  in  servant's  action  for  Injury, 
not  alleging  defendant's  knowledge  of  danger- 
oua  condition  in  a  sufficient  time  to  have  en- 
abled it  to  remove  it  ■with  ordinary'  care,  in 
absence  of  demurrer  and  in  view  of  evidence 
and  instructions  held  good  after  verdict. — Shlm- 
min  V.  C.  &  S.  Mining  Co.,  187  S.  W.  76: 
«=>433(10)  (Mo.)  An  objection  to  the  petition 
for  duplicity  comes  too  late  after  the  verdict. 
— McWhirt  v.  Chicago  &  A.  R.  Co.,  187  S.  W. 
830. 

$=>434  (Mo.App.)  After  trial,  the  case  will  be 
treated  as  though  an  answer  were  on  file,  ir-, 
respective  of  the  true  situation.— Roaring  Fork 
Potato  Growers  v.  0.  C.  demons  Produce  Co., 
187  S.  W.  617. 

PLEDGES. 

See  Corporations,  €s>123. 

<8=»44  (Mo.App.)  Where  bank  renewed  original 
debt,  for  which  two  notes  were  deposited  as  col- 
lateral, extending  time  of  payment  bj  taking 
other  notes,  the  collateral  notes  continued  as 
security  for  the  renewal  notes.— McLean  Coun- 
ty Bank  v.  Brown,  187  S.  W.  785. 

POISONS. 

«=»4  (Mo.App.)  Rev.  St.  1909,  i  5786,  prior 
to  its  amendment  in  1915,  forbidding  the  sale  of 
cocaine  except  upon  prescription,  etc.,  was  not 
intended  to  apply  tg  a  licensed  physician  selling 
nnd  delivering  cocaine  in  the  course  of  bis  prac- 
tice and  his  treatment  of  a  patient. — State  T. 
Hesse,  187  S.  W.  571. 

0=»9  (Mo.App.)  Information  under  Rev.  St. 
1909,  §  5786,  before  its  amendment  in  1915,  for 
an  unlawful  sale  of  cocaine,  held  sufficient, — 
State  v.  Hesse,  187  S.  W.  571. 

Conviction,  in  prosecution  under  Rev.  St. 
1909,  §  5786,  as  it  stood  prior  to  its  amendment 
in  1915,  for  selling  cocaine,  held  not  to  show 
local  bias  in  ^  county  in  which  local  option  law 
was  in  force. — Id. 

POLICE. 

See  Municipal  Corporations,  «s»180.  183. 

POOL  ROOMS. 

See  Constitutional  Law,  «=>101;  Injunction, 
«E9l05;    licenses,  «=»!,  6H- 

POSSESSION. 

See  Adverse  Possession:  (%attel  Mortgagee, 
«=>173-.  186;  Forcible  Entry  and  Detainer, 
i&=>6,  9;  Insurance,  «=3329;  Landlord  and 
Tenant,  «=>129;  Larceny,  «=9d4;  Replevin, 
«=9lO;   Vendor  and  Purchaser,  <S=a232. 

POWERS. 

See  WiUs,  <8=3«00. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRECEDENTS. 

See  Courts,  <8=s>89.  97. 

PREFERENCES. 

See  Carriers,  €=»13;  Compositions  with  Cred- 
itors, ^=»13,  27;    Corporations.  ©i»544. 

PREJUDICE. 

S«e  Jury.  <8=3>07. 

PRELIMINARY  EXAMINATION. 

Se«  Crimlaal  Law.  «e922&     .   . 


PREMIUMS. 

See  Insurance.  «S91S7,  186,  191. 

•    PRESCRIPTION. 

See  Adverse  Possession :  limitatioo  of  Actions. 

PRESENTATION. 

See  Executors  and  Administrators.  ^9225.  227. 

PRESENTMENT. 

See  Bills  and  Notes,  «=9404. 

PRESUMPTIONS. 

See  Appeal  and  Error,  «=9901-934;  Oiminal 
Law,  <S=»316,  1141,  1144;  Death,  «=»2;  Evi- 
dence, <8=a>60-86. 

PRETERMIHED  CHILD. 

See  Descent  and  Distribution,  4s>47. 

PRIMARY  ELECTIONS. 

See  Elections,  «s9l20.  126. 

PRINCIPAL  AND  ACCESSORY. 

See  Indictment  and  Information,  ^983,  174. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Corpora- 
tions, (8=3294-344;  Forgery.  «=>21;  Hus- 
band a«d  Wife,  «S923% ;  Indictoient  and 
Information,  €=>94;  Insurance,  ®=»84,  131, 
376,  556;    Witnesses,  «=9l41. 

I.   THE  REIJiTIOH. 

(A)  Creation  aiid  EzlBtenee. 

«=>23(1)  (Ark.)  The  fact  that  the  parties  label- 
ed the  relationship  existing  between  them  as 
one  of  agency  is  not  controlling.— J.  R.  Walking 
Medical  Co.  v.  WiUiams,  187  S.  W.  653. 

<S=>23(2)  (Tex.Civ.App.)  The  fact  or  extent  of 
agency  may.  be  established  by  circumstantial 
evidence.— Jackson  v.  Walls,  187  S.  W.  676. 

e=>23(3)  (Tex.Civ.App.)  Agency  may  be  proved 
by  acquiescence  of  the  principal  in  other  sim- 
ilar acts  of  the  agent,  so  connected  with  that  in 
question  as  to  constitute  a  course  of  dealing.— 
Jackson  v.  Walls,  187  S.  W.  676. 

n.  mrruAi.  rights,  dutxes.  and 

UABZUTIES. 

«=s>56  (Tex.Civ.App.)  Where  divorced  wife  ap- 
pointed agent  and  attorney  to  recover  land 
which  had  been  community  property,  snch  agent 
and  attorney  carried  out  his  contract  by  em- 
ploying an  attorney  to  prosecute  suit  against 
adverse  claimants,  who  did  file  suit. — ^Brady  v. 
Cope,  187  S.  W.  678. 

®i=>70  (Mo.App.)  One  cannot  act  as  agent  for 
two  parties  whose  interests  are  antagonistic,  as 
in  case  of  buyer  and  seller. — Crosalev  ▼.  Sum- 
mit Lumber.Co.,  187  S.  W.  113. 

€=>84  (Ark.)  Where  an  agent  is  guilty  of  frauA 
dishonesty,  and  unfaithfulness  in  the  tniDsac- 
tion  of  his  Ageaey,  such  conduct  is  a  bar  to  hit 
recovery  of  compensation. — Neely  v.  Wllmore. 
187  S.  W.  637. 

<g=»89<6)  (Tex.Clv.App.)  A  petition  Betting  oat 
the  contract  for  commission  agency,  the  amoont 
of  goods  sold,  the  commissions  due,  and  defend- 
ant s  promise  to  pay,  and  that  payment  has 
been  demanded  and  refused,  to  which  an  exhibit 
of  sales,  amounts,  purehaaes,  etc.,  is  attacbf<i. 
is  sufficient  as  against  demurrer. — GbaiuMfl 
Chemical  Cv.  v.  HaU,  187  S.  W.  701. 
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(A)   Po'vrera  of  Ag^mt. 

«=5l05(9)  (Mo.Anp.)  Without  special  authority 
an  a^ent  for  CMlectlou  cftn  receive  payment 
only  m  legal  currency. — In  re  Ziegenhein,  187 

8.  W.  ovOt 

®=>t06  (Ter.Civ.App.)  In  action  to  recover 
from  an  individual  promoter  a  share  which  he 
and  bis  partnership  received,  it  was  not  neces- 
sary to  show  that  such  individual  promoter  ac- 
tually received  the  money,  as  payment  to  his 
agent  acting  within  apparent  scope  of  his  au- 
thority was  payment  to  him.— Commonwealth 
Bonding  &  Casualty  Ins.  Co.  t.  Meelu,  187  S. 
W.  88i: 

€=>I24(2)  (Mo.App.)  In  an  action  on  notes  ^iv- 
en  subject  to  an  advertising  contract  providing 
for  a  contest,  etc.,  held,  that  whether  plain- 
tifTs  agent  had  authority  to  accept  and  submit 
different  propositions  than  those  contained  with- 
in the  printed  blanlcs  furnished  him  by  the 
plaintiff  was  for  jury.— Brenard  Mfg.  Co.  v. 
Freeman  &  Wescott,  187  S.  W.  104. 

(C)  VnavtborlBed  and  IfTrontcfnl  Acts. 

©=>  148(1)  (Mo.App.)  Where  defendant  saw 
landowner's  brother  and  asked  permission  to 
excavate  into  owner's  land,  and  the  brother  re- 

filied  that  he  would  have  to  see  the  owner,  but 
ater  said  he  had  not  seen  the  owner,  but  guessed 
it  would  be  all  right,  defendant  had  notice  that 
the  brother  had  no  power  as  acent  to  give  the 
permission.— Knoche  v.  Pratt,  187  S.  W.  678. 

(D)  Ratlfleatton. 

®=>I66(1)  (Ark.)  Before  a  principal  can  be 
held  to  nave  ratified  any  uda'utliorized  act  of  an 
alleged  agent,  he  must  have  knowledge  of  all 
the  material  facts.— CoflBn  v. .Planters'  Cotton 
Co..  187  S.  W.  309. 

©:=  170(2)  (Mo.App.)  Where  plaintiff's  agent 
was  autliurized  to  submit  and  accept  pnoposi- 
tions  difierent  from  those  contained  in  printed 
forms,  defendant's  delivery  of  order  and  contract 
notes,  etc.,  to  agent,  was  delivery  to  plaintiff 
for  acceptance,  and  plaintiff's  -approval  thereof 
was  an  acceptance  of  contract  made  with  agent. 
—Brenard  Mfg.  Co.  v,  Frewaau  ^  JV^escott,  187 
S.  W.  104.  .. 

In  action  on  notes  given  to  plaintiff  for  its 
co-operation  in  advertising  contest  scheme,  held, 
that  defendant  might  assume  that  the  contract, 
etc.,  between  it  and  plaintiffs  agent,  were  for- 
warded to  plaintiff,  ajid,  on  receipt  of  an  ac- 
knowledgment in  general  terms,  might  assume 
an  acceptance  by  plaintiff.- Id. 
«E=3l70(3)  (Ark.)  When  a  principal,  with  full 
knowledge  of  the  facts  of  an  unauthorized  con- 
tract by  an  alleged  agent,  remains  silent  when 
lie  should  speak,  he  cannot  thereafter  be  heard 
to  deny  the  agency.— Coffin  v.  Planters'  Cotton 
<;o..  187  S.  W.  309. 

^=>I7I(1)  (Ark.)  When  a  principal,  with  full 
knowledge  of  the  facts  of  an  unauthorized  con- 
tract by  an  alleged  agent,  accepts  some  benefit 
-m^hich  he  obtains  by  virtue  of  bis  reputed  agent's 
acts,  he  cannot  thereafter  be  heard  to  deny  the 
agency.— Coffin  v.  Planters'  Cotton  Co.,  187  S. 
\\.  309. 

«=>  171(0)  (Mo.App.)  Plaintiff,  by  suing  three 
times  on  contract  with  carrier  alleged  to  have 
been  signed  by  his  agent  without  authority, 
ratified  it  and  cannot  now  assert  that  agent 
bad  no  authority  to  sign. — Bowles  v.  Quincy, 
O.  &  K.  C.  R.  Co.,  187  S.  W.  131. 

PRINCIPAL  AND  SURETY. 

See  Apnea!  and  Brror,  ^=sl51;   Guaranty;  In- 
demnitv ;    Mortgflees,  4=»283. 


V.  BIOHTS  AIlDJUaCEDIEl   OF 

SmtETT. 

(B)   As  to  Princlpml. 

€=>I77  (Mo.App.)  A  surety  cannot  sue  the 
principal  debtor  for  an  unpaid  portion  of  the 
debt  until  the  surety  has  paid  it.— Hildrith  ▼. 
Walker,  187  S.  W.  608. 

iS=9l84  (Tex.Civ.App.)  The  general  rule  that  a 
surety  cannot  recover  against  his  principal  un- 
til the  former  has  paid  the  debt  does  not  apply 
where  the  surety  has  satisfied  the  debt  of  the 
principalby  the  execution  of  bis  negotiable  note. 
—Ball  V.  MiUer,  187  S.  W.  688. 

Where  defendant's  note  to  plaintiff  was  given 
in  consideration  of  plaintiff  executing  his  note 
to  a  bank  in  order  to  reduce  the  defendant's 
debt  thereto  and  the  bank  accepted  the  note, 
plaintifi  could  sue  defendant  on  his  note. — Id. 

PRINTING. 

See  Appeal  and  Brror,  ^x>808. 

PRIORITIES. 

See  Banks  and  Banking,  €=9166;  Boundaries, 
®=>25;  Chattel  Mortgages.  «=»138-157; 
Mortgages,   $=9171. 

PRIVATE  NUISANCE. 

See  Kuisance,  ®=3l9. 

PRIVATE  ROADS. 

See  Easements. 

PRIVILEGE. 

See  Pleading,  «s»104. 

PRIVILEGED  COMMUNICATIONS. 

See  Libel  and  Slander,  ^=s47. 

PROBABLE  CAUSE. 

See  ICalidoas  Prosecution.  e=>2Z, 

PROBATE. 

See  Wills,  «=»324. 

PROBATE  COURTS. 

6ee  Eizecotors  and  Administrators,  4=>250; 
Judgment,   •=3475. 

PROCESS. 

See  Appearance;  Attachment;  Garnishment; 
Judgment,  ^s>17;   ,Manda.mtt8;    Prohibition. 

n.  SE&VIOB. 

(O)  Publication    or   Other   Hotiee. 

«=»84  (Tex.Oiv.App.)  Tnder  Rev.  St.  art  2026, 
actual  knowledge  of  existence  of  a  suit  will 
not  supply  want  of  service. — Davenport  v.  Bnt- 
ledgc,  187  S.  W.  988. 

S=3|03  (Tex.Civ.App.)  The  statutes  relating 
to  citation  by  publication  are  strictly  construed, 
requiring  strict  compliance  with  essential  re- 
quirement of  statute.— Davenport  v.  Rutledge, 
1S7  S.  W.  988. 

1X1.  DEFECTS.    OBJECTIONS.    AND 
AMENDIXENT. 

•=>I53  (TezlCiy.App.)  Brroneous  statement  of 
defendant's  name  in  process  served  by  publica- 
tion will  reverse  the  case. — ^Davenport  v.  Rut- 
ledge,  187  S.  W.  988. 

€=3  158  (Ky.)  A  misjoinder  of  actions  and  of 
parties  plaintiff  is  not  a  ground  for  quashing 
service  of  a  summons. — Louisville  &  N.  R.  Co. 
V.  Greenbrier  Distillery  (To.,  187  S.  W.  296. 
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PROFITS. 

See  Damages,  C=s>40,  147 ;    Mortgages,  ®=>199. 

PROHIBITION. 

See  CoTirtB,  «=>207;    Ha1>ea8  Corpus,  «=s>44; 
Intoxicating  Liquors. 

X.   NATXTBE  AND   GBOXTNBS. 

€=>5(2)  (Mo.>  Where  8nbpa?na  requires  one  to 
appear  as  witness  Ijefore  commissioner  as  well 
as  to  produce  certain  letters,  he  is  not  entitled 
to  prohibition  to  prevent  enforcement  of  sub- 
poena.— State  ex  rel.  McCuUoch  t.  Taylor,  187 
S.  W.  1181. 

«=>5(3)  (Tex.Civ.App.)  A  writ  of  prohibition 
will  issue  to  a  lower  court  to  prevent  a  second 
writ  of  injunction  on  a  petition  alleging  only 
such  facts  as  were  averred  or  should  have  been 
averred  on  the  first  application.— Birchfield  v. 
Bourland,  187  9.  W.  422. 
<S=s>IO(l)  (Tex.Cr.App.)  If  the  petition  alleges 
no  ground  of  injunction  within  Rev.  St.  arts. 
4643-4603,  the  district  court  is  without  juris- 
diction to  issue  the  writ;  and,  the  remedy  by 
appeal  from  the  order  granting  injunction  being 
inadequate,  defendant  may  apply  for  writ  of  pro- 
hibition to  the  Court  of  Criminal  Appeals  if 
the  law  involved  is  penal.— State  v.  Clark,  187 
S.  W.  760;    Same  v.  Nabers,  Id.  783,  784. 

A  judgment  of  the  Court  of  Criminal  Appeals 
that  a  prohibitory  pool  hall  law  is  valid  is  of 
such  public  interest  as  to  be  conclusive  upon 
all  persons,  and  when  district  courts  seek  to 
enjoin  prosecutions  thereunder,  it  is  the  duty  of 
the  appellate  court  to  issue  a  writ  of  prohibi- 
tion.— Id. 

€=»I0(2)  (Ark.)  The  court  having  jurisdiction 
to  expunge  a  consent  decree  from  the  record 
and  order  the  case  to  proceedt  prohiWition  >riU 
not  lio  to  prevent  it  from  exercisiDg  such  power. 
—Parker  v.  Frieraon,  187  S.  W.  162. 

n.  jinEUSDiCTiov.  prooeedihos, 

AND   REXJCEF. 

^=»20  (Mo.)  In  proceedings  to  prohibit  a  judge 
from  compelling  relator  to  attend  as  witness  be- 
fore special  commissioner  and  produce  certain 
letters,  statement  in  petition  that  subpoena  was 
served,  not  challenged  by  respondent,  will  be 
taken  as  true.— State  ex  reL  McCuUoch  v.  Tay- 
lor, 187  S.  W.  1181. 

€5>34  (Mo.)  Where  record  in  prohibition  pro-' 
.  ceedings  does  not  contain  copy  of  subpoena  issued 
to  relator,  it  will  be  presumed  that  it  conforms  to 
court's  order  authorizing  its  issuance. — State  ex 
rel.  McCuUoch  v.  Taylor,  187  S.  W.  1181. 

PROMISSORY  NOTES. 

See  BiUs  and  Motea 

PROOF  OF  LOSS. 

See  Insurance,  (g=>549-558,  640,  789. 

PROPERTY. 

See  Estates;  Licenses,  ®s>48,  64. 

©=»6  (Mo.)  The  laws  of  a  foreign  state  have 
no  effect  to  regulate  or  control  the  conveyances, 
incumbrances,  or  diversion  of  real  property 
from  the  use  to  which  it  has  been  devoted  by 
the  laws  of  the  state  in  which  snch  real  prop- 
erty is  located. — Union  Pac.  R.  Co.  v.  Public 
Service  Commission,  137  S.  W.  827. 

PROTEST. 

See  Accord  and  Satisfaction,  4=9>11;   Bills  and 
Notes,  ®=»408,  422. 

PROXIMATE  CAUSE. 

See  NcgUgence,  «aa61.  62. 


PUBLICATION. 

See  Process.  «s>;L03. 

PUBLIC  DEBT. 

See    Municipal    Corporations,    4=9870,    979; 
States,  <s=>119-168Vi. 

PUBLIC  IMPROVEMENTS. 

See  institutional  Law,  ®=»233.  290;    Munici- 
pal   Corporations,    $=>407-578. 

PUBLIC  LANDS. 

See  Carriers,  fi=»2,  12,  18:  Constitutional  Law, 
®=»52;    Railroads,  <S=>150. 

ni.  BISPOSAIi  OF  LAin>8  OF  THE 
STATES. 

«=>I75(5)  (Tex.Civ.App.)  Rev.  St.  18S>5,  art 
4269  (Acts  18th  Leg.  c.  40),  does  not  mean  that 
in  ascertaining  the  boundaries  of  county  school 
lands  such  construction  wiU  be  given  to  field 
notes  as  to  give  the  oouuty  the  benefit  of  tliose 
calls  most  favorable  to  the  county;  and  th» 
word  "survey,"  in  the  expression  "the  land  in- 
cluded in  the  lines  of  the  survey"  does  not  mean 
the  diagram  or  map  required  by  Rev.  St.  1911, 
art,  5336,  but  is  used  synonymously  with  "£eld 
notes."— Cross  v.  Wilkinson,  187  S.  W.  345, 
<S=9l75(6)  (Tex.Civ.App.)  Rev.  St  1895,  art 
4269  (Acts  18th  Leg.  c.  40),  by  its  express  terms 
is  applicable  only  to  surveys  which  bad  been 
patented  at  the  time  it  waa  passed.— Cross  t. 
Wilkinson,  187  S.  W.  345. 
<S=>I78(1)  (Tex.Civ.App.)  Where  a  county  seU- 
ing  land  to  wliich  it  has  good  title  by  patent 
from  the  state  conveys  by  the  same  description 
as  in  the  patent,  it  is  not  liable  to  purchaser  on 
ac<!ount  of  differences  or  difficulties  in  aacertain- 
ins  the  boundaries  of  the  tract  conveyed.— <:ro8s 
V.  Wilkinaon,  187  S.  W.  346. 

PUBLIC  NUISANCE. 

See  Nuisance,  «=962-75. 

PUBLIC  SCHOOLS. 

See  Sdiools  and  School  Districts. 

PUBLIC  SERVICE  COMMISSIONS. 

See  Carriers,  €=s»18;    Statutes.  ®=>98. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Railroads;  Street  Railroads;  Tel- 
egraphs and  Telephones. 


PUBLIC  USE. 

See  Eminent  Domain. 

PULLMAN  CARS. 

See  Carriers,  <s=9413,  417. 

PUNISHMENT. 

See  Criminal  Law,  4=»1206;    Physicians  and 
Surgeons,  • 


QUALIFIED  PRIVILEGE. 

See  Libel  and  Slander,  t  iitT. 

QUASHINfil'^^^'^y 

iSee  Process,  «=>15& 
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QUIETING  TITLE. 

Se«  Appeal  and  Error.  ®=>714 :  Evidence,  €:»» 
183,  366. 

I.  BIGHT  or  AGTIOH  AITD  DEFENSES. 

«=sl0(2)  (Tex.CiT.Ai)p.)  In  suit  to  quiet  title, 
party  to  whom  one-tialf  interest  in  land  was 
conveyed  in  consideration  of  his  acting  as  agent 
and  attorney  for  an  owner  to  recover  it,  though 
he  failed  to  perform  the  services,  could  recover 
against  the  grantees  of  the  purchaser  at  judicial 
sale  of  the  property  under  a  judgment  of  which 
satisfactory  proof  was  not  made. — Brady  v. 
Cope.  187  S.  W.  678. 

<S=>I5  (^o.)  In  suit  to  quiet  title,  where  plain- 
tiffs claimed  under  a  comity  through  the  patent 
of  a  special  commissioner,  and  the  county  abid- 
ed the  efifect  of  his  conveyance  for  40  years,  de- 
fendants could  not  raise  the  question  that  the 
patent  was  void,  because  the  compromise  agree- 
ment under  which  it  was  made  did  not  em- 
power the  oommiaeioner  to  convey  to  his  grantee, 
except  upon  proof  that  the  commissioner  de- 
viated from  his  power. — Heagy  v.  Miller,  187 
S.  W.  889. 

n.  PROCEEDINGS  AND  BEMEF. 

<S=>30(2)  (Mo.)  Under  Bev.  St  1909,  I  2535, 
where  appellants  were  the  only  remaining 
aetive  parties  defendant  in  snit  to  quiet  title 
when  tliey  went  to  trial,  their  claim  being  to 
the  same  land  and  under  the  same  title  and  as 
tenants  in  common,  there  was  no  misjoinder  of 
parties  defendant,  though  there  were  numerous 
other  defendants.— Heagy  v.  Miller,  187  S.  W. 
889. 

«=>44(3)  (Mo.)  E)vidence  held  to  sustain  the 
judgment  of  the  trial  court  in  quieting  title  to 
land  in  controversy  in  defendants,  who  claimed 
under  alleged  Conveyance  from  plaintiffs  orig- 
inal grantor.— Ledbetter  v.  Phillips,  187  S.  W.». 
<3»44(4)  (Mo.)  In  soit  to  quiet  title  between 
parties  claiming  under  a  county,  it  was  incum- 
bent on  plaintiffs  to  make  a  prima  facie  show- 
ing of  title  in  themselves  before  they  could  be- 
come entitled  to  a  decree  declaring  defendant's 
Haim  invalid.— Heagy  v.  Miller,  187  S.  W. 
889. 

RAILROADS. 

See  Action.  ®=33S ;  Appeal  and  Error,  €=3882, 
1050,  1062;  Carriers;  Contracts,  ®=234, 
287;  Eminent  Domain;  Evidence.  ®=»596; 
^Explosives;  Master  and  Servant;  Negligence, 
<S=23;    Street  Railroads.  . 

n.  BAIUStOAD  COMPANIES. 

^=»33(1)  (Mo.)  A  foreign  railroad  company 
which  has  acquired  property  by  authority  of 
Kev.  St.  1879,  g  7S0,  is  subject  to  all  the  du- 
ties, liabilities,  and  provisions  of  the  laws  of 
tbis  state  concerning  railroad  corporations  as 
fully  as  if  incorporated  in  the  state. — Union 
Pac.  R.  Co.  V,  Public  Service  Commission,  187 
S.  W.  827. 

VI.   CONSTRUCTION.   MAINTENANCE, 
AND  EQUIPMENT. 

^=>95(5)  (Ark.)  The  streets  of  a  city  or  town 
extend  to  and  include  that  part  thereof  occu- 
-pied  and  used  for  sidewalks.— Chicago,  R.  I.  & 
JP.  Ry.  Co.  V.  Redding,  187  S.  W.  651. 

At  crossing  of  railroad  by  street  50  feet  wide 
railroad  company  held  required  to  leave  more 
ttian  the  16  or  20  feet  used  Cor  teams,  and  to 
construct  footway  across  its  road  from  end 
of  sidewalk  to  sidewalk  on  opposite  side. — ^Id. 

VIII.   INDEBTKDNESS,  SECURITIES, 
LIENS.  AND  MORTGAGES. 

(A)   Nature  and  Bixtent  of  T^labllltle*. 

^±3)50  (MoO  Under  Public  Service  Commis- 
sion Act.  §  21,  a  fee  fixed  by  the  Public  Serv- 


ice- CommissioB    amounting   to   $10,962.25   fior 

issuing  a  certificate  authoriking  an  issue  of 
bonds  of  indebtedness  by  a  railroad  company 
amounting  to  $31,848,900  to  reimburse  it  for 
e]5penditures,  only  $124,930.38  of  which  had 
been  expended  upon  the  property  in  the  state, 
held  valid  and  reasonable. — Union  Pae.  R.  Co. 
y.  Public  Service  Commission,  187  S.  W.  827. 
■  ■  A  railroad  company  which  avails  itself  of 
the  prinleges  and  imrannities  under  Public 
Service  Commission  Act,  §  21,  to  secure  the  ap- 
proval by  the  commission  of  an  issue  of  bonds, 
cannot  thereafter  deny  the  existence  of  the 
power  which  it  invoked,  for  the  sole  purpose 
of  avoiding  the  payment  of  the  fee  fixed  by  the 
Legislature  for  the  services  of  the  commission 
in  approving  said  bonds. — Id. 

The  fee  chargeable  by  the  Public  Service 
Commission  under  Public  Service  Commission 
Act,  I  21.  for  approving  an  issue  of  railroad 
bonds,  held  to  be  a  reasonable  and  proper  ex- 
ercise of  legislative  disoretion. — ^Id. 
®=>I59(4)  (Tei.Civ.App.)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  art.  5640,  giving  a  lien  to  me- 
chanics, laborers,  and  operatives  on  railway 
oonsto'uction  work,  applies  to  copartners  who 
woibed  themselves  and  employed  about  30 
teams  on  grading  work,  especially  where  no 
profit  was  made  on  the  job. — Texas  BIdg.  Co. 
V.  Collins,  187  S.  W.  404. 

Vernon's  Sayles'  Ann.  C^v.  St.  1914,  art. 
6640,  giving  a  lieu  to  mechanics,  laborers,  and 
operatives  on  railway  construction  work,  ap- 
plies to  a  subcontractor's  foreman  or  superin- 
tendent earning  $200  per  month  and  doing  an 
appreciable  amount  of  manual  labor. — Id. 
$s»t6l  (Ark.)  Where  employS  sued  a  railroad 
for  injuries  within  a  year  after  injury,  aud, 
after  judgment  for  him  was  reversed  on  appeal 
he  took  a  nonsuit  and  brought  a  new  suit  there- 
for more  than  a  year  after  injnry,  he  was  not 
entitled  to  lien  for  damages  given  by-  Kirby's 
Dig.  i  6661,  being  barred  by  section  (S662.— St 
Louis.  L  M.  &  S.  B.  Co.  v.  Ingram,  187  S.  W. 
452. 

X.  OPERATION. 

(B)  Statntorr,      Municipal,      and      omcial 

Reamlatlons. 

4=>253  (Tex.Civ.App.)  A  passenger  cannot  re- 
cover even  nominal  damages  against  a  carrier 
for  an  infraction  of  the  separate  conch  law  with- 
out showing  that  he  was  injured.— Weller  v.  Mis- 
souri, K.  &  T.  Ry.  Co.,  187  S.  W.  374 ;  Con- 
nelly V.  Same,  Id.  376. 

«=i254(4)  (Ark.)  Tinder  Acts  1911,  p.  257.  re- 
quiring railroads  to  block  frogs,  the  penalty 
accrues  on  failure  to  block  all  frogs,  and  but  one 
penalty  can  be  collected  in  one  county  to  the 
date  of  beginning  the  prosecution,  regardless  of 
the  number  of  frogs  left  unblocked.— St.  Louis, 
I.  SI.  &  S.  Ry.  Co.  V.  State,  187  S.  W.  1064. 

Under  Acts  1911.  p.  257,  requiring  all  rail- 
roads to  block  frogs,  the  penalty  imposed  is  a 
continuing  one<  for  violation  of  which  prosecu- 
tion may  be  instituted  in  one  county  on  each 
day  that  the  offense  continoee.- Id. 
<S=i>254(6)  (Ark.)  Acts  1911,  p.  257,  providing 
for  recoveiy  of  a  penalty  of  a  fine  on  convic- 
tion of  failing  to  block  fr^,  is  a  penal  statute ; 
and  the  pentlty  is  properly  recoverable  in  crira- 
inal  proceedinga  by  prosecutions  under  informa- 
tions filed  by  the  prosecuting  attorney  before  a 
justice  of  the  peace.— St  Louis,  I.  M.  &  S.  Hy. 
Co.  V.  State,  187  S.  W.  1064. 

(C)  Companies  and  Persona  Uable  tor  In- 

Jnrlea. 

^s>259(l)  (Mo.)  A  railroad  .company  which 
leases  its  tracks  to  another  company  is  liable 
for  injuries  to  pedestrians  by  negligence  of  the 
lessee  company,  equally  with  such  company, 
under  specific  provision  of  Rev.  St  190!),  § 
3078  (Act  March  24,  1870  [Laws  1S70,  p. 
00]).— JlcWhirt  v.  Chicago  &  A.  B.  O^^XStf, 
R.  W.  830.  ' 
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CD)  Injuries  to   Uecnsees   or  TrcspaaBera 
In  General. 

«£9276(4)  (Tex.)  Railroad's  engine  bosll6r,  who 
permittea  boy  to  get  upon  engine  while  he  was 
In  charee,  was  under  obligation  to  use  care  of 
ordinaru;  prudent  person,  under  like  circum- 
stances, in  turning  on  injector,  to  see  if  valve 
was  closed,  to  prevent  injury  to  boy.— Gulf,  T. 
&  W.  Ry.  Co.  V.  Dickey,  1&7.S.  W.  184. 
iS=>282(10)  (Tex.)  In  action  for  injuries  to 
plaintiff,  a  small  child,  when  he  was  scalded  by 
defendant  railroad's  employf,  tuminc  on  injec- 
tor of  bis  engine  without  examining  the  valve  of 
the  squirt  hose,  issue  of  negligence  held  for  jury. 
-Gulf,  T.  &.W.  Ry.  Co.  v.  Dickey.  187  S.  W. 
188. 

(F)  Accidents  at  Croaalnar** 

<Ses>303(6)  (TeX.Civ.App.)  Where  an  under- 
ground passageway  under  defendant's  track  con- 
necting portion  of  plaintiff's  inclosure,  which 
passageway  was  used  *y  plaintifE  and  his  land- 
lord for  BIX  years,  wbethel-  plaintiff's  right  to 
use  such  passageway  was  by  implied  contract  or 
whether  he  was  a  mere  invitee  was  immaterial 
in  determining  the  defendant's  negligence  in 
maintaining  a  defective  passageway. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  CardweU,  187  S. 
W.  1073. 

€=>3I2(3)  (Mo.)  It  is  gross  ne!;Iigence  for  the 
engineer  in  switching  operations  to  approach  a 
traveled  street  crossing  from  a  point  600  feet 
distant,  without  giving  any  of  the  signals  re- 
quired by  statute.— McWhirt  v.  Chicago  &  A. 
It.  Co.,  187  S.  W.  830. 

<S=>3I2(3)  (Mo.AppJ  Where  the  locomotive  bell 
was  not  rung  for  100  feet  preceding  a  crossing, 
the  fireman  having  stopped  ringing  to  consult  his 
time  card,  the  railroad  s  negligence  per  se  was 
established  as  to  one  injured  at  the  crossing.— 
Underwood  v;  West,  187  S.  W.  84. 
<3=>3I2(11)  (Mo.)  It  is  negligence  for  a  switch- 
ing train  to  back  over  a  crossing  without  a 
light  on  the  front  car.— McWhirt  v.  Chicago  A 
A.R.  Co.,  187  S.  W.S.30. 
^=>320  (Mo.)  If  deceased  so  suddenly  trans- 
formed his  position  of  safety  at  crossing  to  one 
of  danger  that  defendant  could  not  have  prevent- 
ed accident  by  the  degree  of  care  called  for  by 
the  circumstances,  there  can  be  no  recovery. — 
Maginnis  y.  Missouri  Pac.  Ry.  Co.,  187  S.  W. 
1105. 

Where  pedestrian  proceeded  parallel  with 
track  toward  station,  and  engineer  gave  signals, 
and  pedestrian  was  struck  and  killed  as  he  sud- 
denly turned  to  cross  track,  there  can  be  no  re- 
covery.— Id. 

€=»327(1)  (Mo.App.)  The  duty  of  one  approach- 
ing a  railroad  track,  to  look  and  listen,  is  ab- 
solute, and  failure  to  perform  it,  when  it  would 
have  been  effective,  is  negligence  as  a  matter  of 
law.— Underwood  v.  West,  187  S.  W.  84. 

«=»327(5)  (Mo.App.)  The  duty  of  a  traveler 
about  to  cross  a  railroad  is  to  look  both  ways, 
and  the  fact  that  he  looked  one  way,  though  he 
thought  that  was  the  most  likely  source  of  dan- 
ger, does  not  absolve  him.— Underwood  v.  West, 
187  S.  W.  84. 

«s»328(4)  (Mo.)  Where  plaintiff's  intestate,  a 
woman  of  mature  age  and  unimpaired  sight 
and  hearing,  was  killed  on  defendant's  railroad 
crossinc,  at  a  point  where  there  was  an  unob> 
structed  view  of  2,228  feet  in  the  direction 
from  which  train  came,  held,  her  contribntory 
negligence  precluded  recovery. — Carlson  v.  At- 
chUon,  T.  &  S.  P.  Ry;  Co.,  187  S.  W.  842. 

«=»333(2)  (Mo.App.)  Where  plaintiff,  driving 
his  team  about  5  miles  per  hour,  could  have  ob- 
served a  train  approaching  at  right  angles  at  12 
miles  per  hour  and  about  90  feet  away,  30  feet 
before  he  reached  the  track,  and  looked  in  the 
opposite  direction,  he  was  guilty  of  contributory 
negligence  as  a  matter  of  law. — Underwood  v. 
West.  187  S.  W.  84. 

9=^333(3)  (Mo.)  A  pedestrian,  who  on  ap- 
proaching »  crossing  watched  a  moving  lantern 


at  one  side  and  waa  strtck  by  switching  train 
without  a  light  on  front  car,  hrld  not  guilty 
o*- contributory  neigligence.— McWhirt  t.  Chica- 
go &  A.  R.  Co.,  187  S.  W.  830. 
<3=>335a)  (Mo.App.)  Altbooeh  defendant  rail- 
road was  negligent  m  operating  its  train,  plain- 
tiff cannot  recover  if  he  was  guilty  of  contribu- 
tory negligence,  though  it  was  comparatively 
slight.- Underwood  v.  West,  187  S.  W.  84. 
€=9338  (Mo.)  If  deceased,  though  careless,  waa 
in  perilous  position  and  oblivious  thereto,  and 
this  was  known  or  should  have  been  known  to 
railroad's  employes,  and  they  failed  to  use  means 
at  hand  to  avert  injury,  railroad  is  liable. — 
Mgginnis  v.  Missouri  Pac.  Ry.  Co.,  187  S.  W. 
1165. 

$=>345(3)  (Mo.)  Althoagh  there  was  no  com- 
plaint as  to  position  of  cars  near  the  point  of 
plaintiCTs  injury,  evidence  on  that  question 
cannot  be  excluded  from  consideration  by  the 
jury,  since  it  is  from  such  surrounding  facts 
and  conditions  that  liability  is  to  be  determin- 
ed.—McWhirt  V.  Chicago  &  A.  R  Co.,  187  S. 
W.  830. 

€=>346(5)  (Tex.Civ.App.)  In  action  for  injurie:! 
at  railroad  crossing,  there  being  nothins  in 
plaiotiS'a  pleadings  to  indicate  that  he  was 
negligent,  and  notliing  in  bis  evidence  to  sug- 
gest it,  the  burden  is  on  defendant  to  prove  con- 
tributory negligence.— Kansas  City,  M.  &  O.  Hv. 
Co.  of  Texas  v.  Durrett,  187  S.  W.  427. 
<S=»348(1)  (Mo.)  In  action  for  causing  death  of 
pedestrian  at  railroad  crossing,  evidence  held  to 
authorize  verdict  for  plaintiff  on  theory  that 
engineer  observed  danger  in  time  to  have  pre- 
vented accident. — Maginnis  v.  Missouri  Pac.  Ky. 
Co.,  187  S.  W.  1163. 

<S=»348(1)  (Tex.Civ.App.)  The  fact  that  a  rail- 
road bridge  is  constructed  in_  the  same  manner 
as  all  other  bridjjes  of  its  kind  is  not  conclu- 
sive that  its  maintenance  for  use  as  the  roof  of 
ah  underground  passageway  between  portions  of 
an  inclosure  was  not  negligence. — Missonri,  K. 
&  T.  Ry.  Co.  of  Texas  v.  CardweU,  187  S.  W. 
1073. 

<3==>348(4)  (Ark.)  Evidence  held  to  sustain  a 
verdict  tnat  defendant  railway  was  negligent 
in  not  giving  proper  signals  ana  keeping  a  look- 
out for  plaintiff,  who  was  standing  near  the 
track  in  a  street — St.  Louis  Southwestern  Ry. 
Co.  V.  Carmack,  187  S.  W.  635. 
<S=3348(6)  (Ark.)  Evidence  held  to  sustain  a 
verdict  that  plaintiff  was  not  guilty  of  contrib- 
utory negligence  when  run  down  by  a  railway 
train  while  standing  on  a  street  crossing  ami 
absorbed  in  watching  a  frightened  horse. — St. 
Louis  Southwestern  Ity.  Co.  v.  Carmack,  li>7 
S.  W.  635. 

®=»350(13)  (Mo.)  That  plaintiff  had  had  two 
drinks  of  whisky,  and  that  a  bottle  of  whisky- 
was  found  in  his  pocket,  does  not  show  con- 
tributory negligence,  in  the  absence  of  evidence 
that  such  facts  caused  him  to  relax  vigilanee, 
nor  does  it  absolve  the  railroad  from  its  ne.;li- 
gence,  but  it  does  no  more  than  make  it  a  jury 
uiiestion.- McWhirt  v.  Chicago  &  A.  R.  Co_ 
187  S.  W.  830. 

<S=9350(i5)  (Tex.Civ.App.)  Plaintiff,  who  was 
injured  by  his  head  striking  the  end  of  a  pro- 
jecting bolt  while  riding  a  mule  through  a  pas- 
sage underneath  defendant's  railway,  when  his 
mule  ran  away,  was  not  negligent  as  a  matter  <rf 
law,  although  he  knew  the  bridge  to  be  ao  low 
that  a  man  on  horseback  must  lean  over  r.> 
guard  against  injury. — Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  CardweU,  187  S.  W.  1073. 

Where  plaintiff,  knowing  the  dangerous  char- 
acter of  an  underground  passageway  under  a 
railroad  crossing  bis  inclosure,  was  injured  while 
using  it  when  his  mule  ran  away,  *eM,  the  fut 
there  was  a  grade  crossing  l.SX)  feet  east  cf 
such   passageway   did   not  make   plaintiff   nee-  ■. 

ligent  as  a  matter  of  law  in  not  using  such  graJr-vp  I  r> 
crossing.- Id.  '^N  '^^ 

<&=3350(16)  (Ark.)  Failure    to    look    and    iistes     ^' 
when  near  a  railroad  track  i«  neclicence  per 
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se  acconftnj!  to  the  Arkanias  ra)e,  but  in  Tex- 
as requires  submission  to  jury.— St.  Louis 
Southwestern  Ry.  Co.  v.  Carmack,  187  S.  W. 
635. 

<S=»350(32)  (Tez.Civ.App.)  That  plaintiff's  mute 
on  which  he  was  ridinp:  was  frightened  and  ran 
away,  resulting  in  plaintiff's  injury  by  strikins 
his  head  on  projecting  bolts  of  a  bridge  neg- 
ligently maintained  over  an  underground  pass- 
ageway by  defendant,  did  not  relieve  defendant 
of  liabili^  for  its  negligence;  the  proximate 
cause  of  the  injury  being  for  the  determination 
of  the  jury.— Missouri.  K.  &  T.  lly.  Q«.  of  Texas 
V.  Cardwell,  187  S.  W.  1073. 


(G)  Injartes 


to     Persons 
TrKcka. 


on    or    near 


$=>369(1)  (Mo.App.)  Where  it  was  defendant's 
duty  to  look  for  persons  upon  its  tracks,  it  is 
immaterial  whether,  before  being  struck  by  de- 
fendant's train,  deceased  was  drunk  or  sober, 
standing  up  or  lying  down.— Starks  r.  liusk,  187 
S.  W.  586. 

«=3370  (Mo.App.)  Use  of  railroad  trestle  by  pe- 
destrians held  to  require  defendant's  trainmen 
to  anticipate  and  look  out  for  persons  on  the 
track  at  this  point— Starks  v.  Lusk,  187  S.  W. 
586.      • 

«=s>a76(l)  (Ark.)  Where  there  was  nothing  in- 
dicating that  decedent  walking  along  the  rail- 
road track  would  not  get  off,  which  he  did  in 
fact,  employes  on  locomotive  were  not  negligent 
in  failing  to  sound  the  alarm  or  slow  down  or 
stop  the  train  to  prevent  injurr  to  decedent- 
Chicago,  R.  I.  &  P.  Ry.  Co.  V.  Jones,  187  S.  W. 
436. 

Where  decedent  was  walking  on  or  near  a 
railroad  track  toward  an  approaching  train  ap- 
parently aware  of  its  approach,  there  was  no 
duty  on  the  part  of  the  operatives  of  the  train  to 
sound  any  alarm,  or  attempt  to  stop  or  alow 
down  until  it  was  apparent  that  decedent  did  not 
iwow  the  train  was  comingf  or,  knowing 'that, 
had  determined  upon  putting  himself  in  its  way, 
or  was  incapable  of  appreciating  the  danger  and 
avoiding  it. — Id. 

«s>376(2)  (Ark.)  That  decedent  was  seen  by 
the  engineer  and  fireman  of  a  locomotive  walk- 
ing along  the  track  half  a  mil*  away,  where  he 
continued  until  be  was  struck  by  the  engine,  did 
not  render  the  road  liable/— Chirttgo,  R.  I.  &  P. 
Ry.  Co.  V.  Jones,  187  S.  W.  436. 
®=>390  (Ark.)  Railroad  whose  engineer  discov- 
ered decedent  on  the  track  walking  toward 
train  in  time  to  have'  avoided  accident  by  ex- 
ercise of  ordinary-  care  held  liable,  though  dece- 
dent was  wron^lly  on.  the  track  and  guilty 
of  negligence.— Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Jones,  187  a  W.  436. 

€=3390  (Mo.App.)  Where  deceased  passed  the 
caboose  of  defendant's  train  and  went  upon 
the  trestle  before  the  train  backed  up  and  no 
trainman  was  then  at  the  rear  end  of  the  train 
to  look  for  clear  track  or  to  avoid  danger,  de- 
ceased being  "seeable"  by  the  trainmen  while 
in  peril  and  in  time  to  have  averted  his  injury, 
the  humanitarian  doctrine  appUed.— Starim  t. 
Lusk,  187  S.  W.  588. 

€=>398(1)  /Ark.)  In  suit  against  a  railroad  for 
death  on  its  truck,  evidence  helt  to  warrant 
finding  that  decedent  did  not  leave  the  track 
from  the  time  the  whistle  first  blew  until  he 
was  struck  by  the  train  and  that  he  was  walk- 
ing with  his  head  "dropped." — Chicago,  R.  I. 
&  P.  Ry.  Co.  V.  Jones,  187  8.  W.  436.  . 

In  an  action  for  death  on  railroad  track,  evi- 
dence held  to  warrant  jury  in  concluding  that 
decedent  was  oblivious  of  the  rapidly  approach- 
ing train,  and  that  the  road's  servants  discov" 
ered,  or  might  have  discovered,  his  condition  by 
ordinal^,  cure  in  time  to  have  prevented  the  in- 
jury.—Id. 

^=9398(2)  (Mo.App.)  lo  an  action  for  death  al- 
leged to  have  been  caused  by  defendant's  train 


bacikiog  upon  a,  (zestle,  eTidence  held  to  show 
that  deceased  had  passed  the  caboose  and  gone 
upon  the  trestle  before  the  train  backed  op, 
and  that  no  trainman  was  tlMU  at  the  rear 
of  the  train  who  could  or  did  look  for  a  clear 
track  or  take  steps  to  avert  danger. — Starks  v. 
Lusk,  187  S.  W.  686. 

^s>400(l)  (Ark.)  In  an  action  against  a  rail- 
road for  death  on  a  track,  whether  plaintiff's 
witness  could  have  seen  that  decedent  was  walk- 
ing with  his  head  down  was  for  the  jury.— Chi- 
cago, R.  I.  &  P.  Ry.  Co.  V.  Jones,  187  S.  W. 
436. 

(H)   Injuries   to   Animals  on   or  near 
Tmoks. 

*=»4470)  (Ark.)  In  action  for  injuries  to  horse 
trying  to  climb  out  of  a  cut  ahead  of  a  train, 
an  instruction  held  proper  that  the  burden  was 
on  the  company  to  prove  that  the  damage  was 
not  caused  by  its  Diligence. — Arkansas,  L.  & 
G.  R.  Co.  T.  Morse,  187  S.  W.  169. 

(I)  rim. 

$s>453  (Mo.App.)  A  railroad  company  is  liable 
for  fires  set  by  sparks  escaping  from  its  locomo- 
tives, irrespective  of  defects  in  locomotives  or 
negligence  in  operation. — Slack  v.  St.  Louis,  I. 
M.  &  S.  Ry.  Co.,  187  S.  W.  275. 
«=>480(1)  (Mo.App)  Plaintiff  has  the  burden  of 
showing  that  his  property  was  set  on  fire  by 
sparks  from  defendant's  locomotive. — Slack  v. 
St  Louis,  1.  M.  &  B.  Ry.  Co.,  187  S.  W.  276. 
$=>482(1)  (Mo.App.)  That  a  railroad  company 
fired  premises  adjacent  to  its  tracks  may  be 
established  by  circumstantial  evidence. — Taylor 
V.  Lusk,  187  S.  W.  87. 

€=9482(1)  (Mo.App.)  In  action  for  loss  by  fire 
from  locomotive  sparks,  evidence  held  to  sustain 
verdict  for  plaintiff.— Slack  v.  St  Louis,  I.  M. 
ft  S.  Ry.  Co.,  187  S.  W.  276. 
<S=>482(2)  (Mo.App.)  Plaintiff  may  prove  the 
origin  of  the  fire  by  circumstantial  evidence. — 
Slack  V.  St  Louis,  I.  M.  &  S.  Ry.  Co.,  187  S. 
W.  275. 

That  a  locomotive  passed  near  the  property 
of  plaintiff  shortly  before  the  fire,  or  that  it 
was  emitting  sparks  at  the  time,  does  not  au- 
thorize a  verdict  for  plaintiff.— Id. 
@=»484(1)  (Mo.App.)  In  an  action  against  a 
railroad  company  for  firing  a  sawmill,  evidence 
held  sufficient  to  carry  the  case  to  the  jury. — 
Taylor  v.  Lusk,  187  S.  W.  87. 
€=3485(4)  (Mo.App,)  An  instruction  in  an  ac- 
tion for  the  firiag  of  piaintiffs'  premises  author- 
ising verdict  for  plaintiff  if  it  was  more  likeiy 
that  the  premises  were  fired  by  an  .engine  oper- 
ated on  defendants'  tracks  than  from  any  other 
cause  held  erroneous.-Zraylor  v.  Lusk,  187  S. 
W.  87. 

RAPE. 

See  Criminal  Law,  <es>369,  S71,  673. 

I.  OFFEKSKS   AND    RZiSFONSIBrLITT 
TBERSrOR. 

€=>l6(£y  (Tex.Cr.App.)  In  a  prosecgution  for 
assault  to  rape  a  female  under  the  age  of  coa- 
sent,  proof  of  defendant's  intention  to  use  what- 
ever force  may  be  necessary  to  obtaiQ  inter- 
course is  unnecessary ;  the  offettae  being  com- 
plete if  defendant's  handling  of  the  female  in- 
dicated a  present  intent  to  have  intercourse 
with  <«•  without  her  consent— Webb  v.  State, 
187  S.  W.  485. 

[I.   PROSECUTION  Ain>  PinnSHMXTNT,. 

€=5»44  (Tex.Cr.App.)  In  a.  prosecution  for  as- 
sault to  rape,  evidence  of  no  change  in  social 
relationships  between  family  of  defendant  and 
family  of  prosecutrix  after  the  family  of  the 
latter  had  notice  of  the  alleged  assaults  is  ad- 
missible.—Webb  V.  State,  187  8.  W.  485. 
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4=3>52(1)  (Ark.)  In  a  prosecntioD  for  carsallT 
knowing  a  female  under  age  of  16  years,  evi- 
dence held  to  warrant  conviction. — Simmons  v. 
State,  187  S.  W.  646. 

^=»59  (23)  (Tex.Cr.App.)  In  a  prosecution  for 
assault  to  rape,  an  instruction  on  aggravated 
assault  is  proper,  where  there  is  evidence  tend- 
ing to  show  that  defendant's  acts  towards  pros- 
ecutrix were  without  intent  to  rape.— Webb  v. 
SUte,  187  S.  W.  486. 

RATE. 

See  Carriers,  «=>12.  18. 

RATIFICATION. 

See  Contracts,  «=9l34;  Corporations,  9=>i26; 
Principal  and  Agent,  «=>16&-171. 

REAL  ACTIONS. 

See  Ejectment;  Forcible  Entry  and  Detainer; 
Quieting  Title;    a?re8pa8s  to  Try  Title. 

REBATES. 

See  Carriers,  $=s>13. 

REBUTTAL 

See  Trial,  <8=>63. 

RECEIVERS. 

See  Banks  and  Banking,  ®=9lQ6 ;  Corporations, 
<S=>553;    Venue,  <S=»27. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  L<aw,  «=a225;  Trover  and  Con- 
version, ^S9ll. 

«=*(  (Tex.Cr.App.)  Pen.  Code  1911,  art.  1349, 
forbids  either  the  receiving  or  concealing  or 
stolen  personal  property.— Cuilla  t.  State,  187 
S.  W.  210. 

$s»7(6)  (Tex.Cr.App.)  An  indictment  alleging 
that  accused  received  and  concealed  certain  per- 
sonal property  will  warrant  a  conviction  for  ei- 
ther receiving  or  concealing.— Cuilla  v.  State, 
187  S.  W.  210. 

«=s>8(3)  (Tex.Cr.App.)  Evidence  held  to  sustain 
an  attorney's  conviction  for  receiving  and  con- 
cealing a  revolver  stolen  by  his  client. — Cuilla  v. 
State,  187  S.  W.  210. 

RECEPTION  OF  EVIDENCE. 

See  Criminal  Law.  «=9670,  673. 

RECORDS. 

See  Appeal  and  Error,  <8=>49&-714;  Chattel 
Mortgages,  <S=3l44-lS5;  Courts.  «=932: 
Criminal  Law.  <8=9304,  1090-1124.  1144 1 
Mortgages,  «=9l71. 

REFERENCE 

See  Appeal  and  Error,  ®=9l018-1022f;  Arbitra- 
tion and  Award. 

I.   NATURE,    GROUNDS,   AND   ORDER 
OF  REFERENCE. 

^=:>8(1)  (Mo.)  In  a  case  involving  complex  ac- 
counts, the  court  may  direct  a  suitable  person 
to  call  in  the  parties  and  go  over  the  items  to 
simplify  them  before  their  submission  to  the  ju- 
ry.—Elks  Investment  Oo.  v.  Jones,  187  S.  W.  71. ' 
^=>S[3)  (Mo.)  The  pleadings  in  an  action  upon 
building  contractor's  bond,  held  not  to  show  a 
"long  account"  within  Rev.  St.  1009,  J  199G.— 
Elks  Investment  Co.  v.  Jones,  187  S.  W.  71. 
®=»8l3)  (Mo.App.)  When  an  account  sued  on 
contains  271  items  of  debit  and  credit  on  vari- 
ous dates,  it  is  a  "long  account,"  subject  to 
compulsory  reference  under  Rev.   St.  1909,   | 


1096.— Crafe  t.  McNichols  FnriiituTe  Co.,  18T 
S.  W.  793. 

®=>8(6)  (Mo.App.)  Whether  a  matter  is  one 
for  compulsory  reference  is  to  be  determined 
from  the  pleadings  when  the  order  of  reference 
is  made,  and  the  petition  determines  unless  the 
account  is  conceded,  especially  where  there  is 
a  general  denial. — Craig  v.  McNichols  Furni- 
ture C!o.,  187  S.  W.  798. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instnunenta. 

X.    RIOHT  OF  ACTION  AND  DEFENSES. 

^»I6  (Tex.Civ.App.)  Before  equity  will  change 
the  terms  of  a  written  instrument  as  not  ex- 
pressing the  real  agreement,  it  must  appear  that 
they  were  inserted  through  accident,  fraud,  or 
mutual  mistake,  or,  if  the  mistake  be  unilater- 
al, it  must  be  material  going  to  the  substance 
of  the  contract.- Arden  v.  Boone,  187  S.  W. 
096. 

9=>Z5  (Tex.Civ_App.)  Equity  will  relieve  from 
the  terms  of  a  contract  for  unilateral  mistake 
only  if  it  arises  through  no  want  of  ordinary 
care  or  diligence  on  complainant's  part. — Arden 
V.  Boone,  187  S.  W.  095: 

Where  party  executed  preliinindr^  contract 
and  accepted  deed  providing  for  lus  keeping 
open  a  permanent  roadway,  in  the  absence  of 
showing  of  fraud  or  excuse  for  failure  to  read 
the  two  instruments,  reformation  thereof  could 
not  be  had  on  the  ground  of  accident,  fraud,  or 
mistake. — Id. 

«=>28  (Tex.Civ.App.)  Equity  will  reform  a 
chattel  mortgage  in  case  of  mutual  mistake  be- 
tween the  parties  so  as  to  make  it  express  the 
true  intent,  and  third  parties  cannot  complain 
of  tlie  reformation  unless  they  plead  and  prove 
that  they  are  subsequent  liennolders  or  pur- 
chasers in  good  faith.— Blount,  Price  ft  Co.  v. 
Payne,  187  S.  W.  090. 

n.  FROCEEDINOS  AND  REUEF. 

«=>36(1)  (Tex.Civ.App.)  In  an  action  to  re- 
form and  forecloae  a  chattel  mortgage,  it  is  not 
necessary  for  the  petition  to  allege  that  it  was 
registered ;  for  as  between  the  parties  it  was 
a  valid  and  binding  obligation  without  registra- 
tion.—Blonnt,  Price  &  Co.  T.  Payne.  1S7  S. 
W.  990. 

REHEARING. 

See  Criminal  Law,  «b»1188;  New  TriaL. 

REINSTATEMENT. 

See  Dismissal  and  Nonsuit,  9s:>81. 

RELEASE. 

^ee  Accord  and  Satisfaction ;  Billa  and  Notes, 
«=3256;  Chattel  Mortgages.  <&=>244:  Compo- 
sitions with  Creditors;  Compromise  and  Set- 
tlement; Mortgages.  «=9309:  Trial,  «=>143, 
194;    Trusts,  (3=>296. 

X.  REQTTISITES  AND  TAIiIDITT. 

$s»l5  (Mo.)  Injured  railroad  employ^  who 
signed  a  release  of  liability  could  not  set  it 
aside  because  he  did  not  read  it,  where  it  ron- 
tained  only  terms  of  parol  agreement  of  settle- 
ment with  tbo  representative  of  the  road. — 
Reid  v.  St.  Louie  &  S.  F.  R.  Co.,  187  S.  W.  15. 
€s>24(2)  (Mo.)  It  was  incumbent  on  injur»<i 
railroad  employ^,  before  attacking  release  of  lia- 
bility for  fraud,  company's  representaliTe  hav- 
ing used  neither  guile  nor  force  to  prevent  serv- 
ant from  reading  it,  to  tender  road  the  mon<>y 
received.— Reid  v.  SL  Louis  &  S.  F.  R.  Co.,  1>7 
S.  W.  15. 

Correspondence  of  railroad  with  injured 

cmt's  attorney  held  not  a  waiver  of  tender  bacL 
of  consideration  paid  by  the  road  for  the  injured 
servant's  release  of  liability.— Id. 
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^=>28(1)  (Ark.)  A  release  of  on*  of  three  joint 
makers  of  a  note,  the  contract  of  release  con- 
taining an  express  reserration  as  to  the  liability 
of  another  one  of  the  makers,  but  malcinR  no 
mention  to  reserve  the  liability  of  the  third 
maker,  he  not  being  a  party,  and  not  consenting 
to  the  release,  completely  releases  him. — Tan- 
cred  y.  First  Nat  Bank  of  Ft  Smith,  187  S.  W. 
160. 

RELEVANCY. 

See  Orimlnal  Law,  «=3338-866 :   Evidence,  ®=» 
lOfr-130. 

RELIGIOUS  SOCIETIES. 

^=32S  (Mo.)  Ohnrch  corporation  suing  to  qniet 
title  to  land  used  as  cemetery  by  an  existing 
voluntary  association  of  the  same  name,  held 
to  have  failed  to  show  any  interest  in  itself  in 
the  land.— German  Eyangelical  Protestant  Con- 

fregation   of   Church   of   the   Holy   Ghost   t 
chreiber,  187  S.  W.  845. 

REMISSION. 

See  Appeal  and  Error.  «=>1140:  Damages,  ^=> 
228. 

REMOVAL 

See  Corporations.  «=>294;   Divorce,  $=3300. 

RENEWAL 

See  Insurance,  9=>14S. 

RENT. 

See    Landlord    and    Tenant.    «is»10e,    199^; 
Mortgages,  9=>109. 

RENUNCIATION. 

See  Bxecntors  and  Administraton,  4s>10- 

REPAIRS. 

See  Mortgages.  «s»202. 

REPLEVIN. 

I.   RIGHT  OF  AOnOM  AH D  DEFENSES. 

^=9 10  (Mo.App.)  Where  defendant,  anticipat- 
ing trouble,  bad  delivered  a  diamond  to  his 
clerk  to  be  sold,  held  defendant,  through  his 
agent  or  servant,  had  such  possession  as  would 
support  replevin.— DeWolff  v.  Morino,  187  S.  W. 
620. 

IV.  PLEAnnro  ams  etiseitce. 

^:369(5)  (Mo.App.)  Where  petition  in  replevin 
alleged  the  weight  of  a  diamond  to  be  two 
and  eleven-sixteenths  carats,  while  the  proof 
showed  that  it  weighed  two  and  ten-sixteenths, 
a  sixteenth,  a  thirty-second,  and  maybe  a  six- 
ty-fourth, held  not  a  fatal  variance. — DeWolflE 
T.  Morino,  187  S.  W.  620. 

VI.  TRZAX.,  JDTDOBCEirT,  EITFOROE- 

MENT  OF  JtnDGWEHT,  AND 

REVIEW. 

^:393  (Mo.App.)  In  replevin,  the  omission  of 
the  findings  of  fact  to  find  that  defendant  was 
in  possession  of  the  property  when  the  action 
was  instituted  Is  ordinarily  fatal.— DeWolff  v. 
Morino,  187  8.  W.  620. 

REPLY. 

See  Pleading,  «=9l80. 

REPORT. 

See  Corporations.  ^=9340. 


REPRESENTATIONS. 

See  Insurance,  «s>253-266. 

REPUBLICAN  FORM  OF  GOVERN- 
MENT. 

See  (jonstitTitional  Law.  A=»82. 

REPUGNANCY. 

See  Witnesses,  «=937&-392. 

RESALE. 

See  Sales.  «=3339. 

RESCISSION. 

See  Contracts,  4s>270;  Cancellation  of  Instru- 
ments;   liisuranoe,  «=>2SS;   Sales,  «=>124. 

RESERVATIONS. 

See    Easements,    ^=314;     Logs    and    Logging, 
«s>2. 

RES  GEST/E. 

See  Criminal  Law.  <e=9364.  366 :  Evidence,  «=> 
121,  128. 

RESIDENCE. 

See  Venne. 

RES  INTER  ALIOS  ACTA. 

Se«  Evidence.  e=s>130. 

RES  JUDICATA. 

See  Judgment  «=>648-743. 

RESTAURANTS. 

See  Adulteration. 

RESULTING  TRUSTS. 

See  Trasta,  «=»77-89. 

RETIREMENT. 

See  Partnership,  e=3230. 


See  Taxation. 


REVENUL 
REVIEW. 


See  Appeal  and  Error.  «s>837-1099;  Cer- 
tiorari; Criminal  Law.  4=91028-1192-,  Emi- 
nent Domain.  ®sa262:  EJxecutors  and  Ad- 
ministrators, 9s>256;  Guardian  and  Ward, 
^=»165;  Justices  of  the  Peace,  4=9202; 
Schools  and  School  Districts.  tt=939. 

REVISION. 

See  Stotutes.  «=s>146. 

RIGHT  OF  WAY. 

See  Easements. 

RISKS. 

See  Master  and  Servant  «=3203-226.  280. 

ROADS. 

See  Hiffkvos. 

ROBBERY. 

See  Criminal  Law.  «=938& 

«s>3  (Ark.)  Under  the  statute  regarding  as- 
sault with  intent  to  rob,  making  maUce  afore- 
thought   an   element  of  the   crime,   the  words  ,j 
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"malice  aforethoaght"  mean  the  volnntary  aud 
intentional  doing  of  an  unlawful  act  with  the 
purpose,  means,  and  ability  to  accomplish  the 
reasonable  and  probable  consequence  of  it,  done 
in  a.  manner  showini;  a  heart  regardless  of  so- 
cial duty  and  fatally  bent  on  mischief.— Gordon 
V.  State,  187  S.  W.  913. 

®=s>6  (Ark.)  To  constitute  the  offenM  of  rob- 
bery, the  law  does  not  require  that  one  be  beat- 
en up  before  he  submits.— Gordon  t.  State,  187 
S.  W.  913. 

<S=>24(3)  (Ark.)  In  trial  for  assault  with  Intent 
to  rob,  evidence  held  sufficient  to  support  verdict 
based  on  identification  of  accused. — Gord<ni  v. 
State.  187  S.  W.  913. 

<Ss>24(e)  (Ark.)  In  trial  for  assault  with  intent 
to  rob,  evidence'  held  to  show  the  exercise  of 
Hufficient  force  to  support  not  only  the  charge 
of  nssnult  to  rob,  but  a  charge  of  robbery.— 
Gordon  v.  State,  187  S.  W.  918. 

9=>26  (Tex.Cr.'App.)  In  a  prosecution  for  rob- 
bery in  taking  whisky  by  force  under  pretense 
that  accused  was  a  deputy  sheriff,  refusal  of  re- 
quested peremptory  instructions,  that  testimony 
was  insufficient  to  establish  the  offense  alleged, 
but,  it  any,  swindling,  and  to  acquit— was  not 
error.— Pearson  v.  State,  187  S.  W.  336. 

RULE  IN  SHELLEY'S  CASE. 

See  Wills.  «=3608. 

SAFE  PLACE  TO  WORK. 

See  Master  and  Servant  <S=3l03.  107,  208. 

SALARY. 

See  Clerks  of  Courts,  <8=»S3. 

SALES. 

See  Account,  Action  on,  ®=>12,  14;  Banks  and 
Banking,  «=>71;  Commerce,  «=>40;  Con- 
tracte,  «=»10:  Evidence,  «sa219,  441 ;  Mort- 
gages, €=>502-529:  Municipal  Corjraratious, 
«=»575,  578;  Trial,  «=>253 ;  Trusts,  <g=>100 ; 
Vendor  and  Purchaser;  Venue,  *=»7. 

I.   REQUISITES  AND  VAXtlSITT  OF 
CONTRACT. 

«=»lfl)  (Ark.)  A  sale  is  a  contract  for  the 
transfer  of  property  from  one  person  to  anoth- 
er for  valuable  conaideration.— Scoggin  v.  City 
of  Morrilton,  187  S.  W.  44(5. 
€=s>22(3)  (Tex.Civ.App.)  An  oil  company  conld 
not  be  bound  by  broker^s  contract  -ir  memoran- 
dum of  sale  of  oil  to  plaintiff,  unless  it  accepted 
the  terms  of  the  contract.— Farmers'  A  Ginnere' 
Cotton  Oil  Co.  V.  Cleburne  Oil  Mill  Co.,  187  S. 
W.  350. 

<=»52(5)  (Ark.)  Evidence  hetd  to  sustain  a  ver- 
dict that  the  parties  were  principal  and  agent, 
rather  than  seller  and  buyer,  especially  since 
unsold  goods  could  be  returned  without  Uability 
for  the  purchase  price.— J.  R.  Watkins  Medical 
Co.  V.    Williams,   187   S.  W.  653. 

€=»53(2)  (Tex.Civ.App.)  In  an  action  for  breach 
of  contrnct  for  the  sale  of  oil  to  the  plaintiff, 
evidence  held  to  make  defendant's  acce^ance  of 
the  contract  a  question  for  the  jury.— Farmers' 
&  Ginncrs*  Cotton  Oil  Co.  v.  Cleburne  Oil  Mill 
Co.,  187  S.  W.  350. 

m.  MODIFICATION    OR   RBSOIMION 
OF  CONTRACT. 

(CI  ReselaatOB   br   Barer. 

4=>I24  (Mo.App.)  Ordinarily  a  buyer  (bust 
seasonably  inspect  goods  and  reject  and  return, 
or  offer  to  return,  them  if  he  wishes  to  rescind  a 
contract  of  sale  because  the  goods  do  not  com- 
ply with  the  contract.— Allaire,  Woodward  & 
Co.  V.  Cole,  187  S.  W.  816. 


IV.  FEBFOBXAHOB  OV  OOHTBACT. 

(O)  Delivery  and  Aeeeptnnce  of  Cftoda. 

9=»I8I(13)  (Mo.App.)  In  action  by  drug  com- 
pany for  the  price  of  drug  furnished  other  than 
that  ordered,  verdict  for  defendant  held  anthor- 
Ized.— Allaire,  Woodward  4  Co.  v.  Cole,  1S7 
S.  W.  816. 

V.  OPERATION  AND  EFFECT. 
(A)    Traaster  of  Title  ••  Between  Fartlea. 

$=>20t(4)  (Mo.App.)  Where  plaintiff  roDsign(Hi 
cars  to  ita  order  at  Kansas  City,  with  directioiu 
to  notify  defendant  and  allow  inspection,  and 
sent  the  bill  of  lading  with  draft  attached  to  a 
Kansas  City  bank,  htid  there  was  no  delivery  at 
Carbondale,  Colo,  where  some  of  the  cars  wer« 
loaded.— Roaring  Fork  Potato  Growers  v.  C  C. 
Clemons  Produce  Co.,  187  8.  W.  617. 
$=>202(2, 3)  (Ark.)  Where  purchasers  of  ma- 
chinery complied  with  conditions  of  contract  of 
sale  in  executing  notes  for  the  price  and  mort- 
gages to  secure  them,  and  paymg  part  of  the 
price,  they  acquired  title  to  the  machinery.— 
Murrary  Co.  v.  Satterfield.  187  S.  W.  927. 
€=>202(5)  (Mo.App.)  Where  freight  was  con- 
signed to  the  consignor's  order^  notify  another 
and  allow  inspection,  and  the  bill  of  lading  gent 
to  a  bank  for  delivery  to  the  party  to  be  noti- 
fied, upon  his  paying  an  attached  draft,  held, 
that  title  did  not  pass  until  the  purchase  price 
was  paid  or  tendered.— Roaring  Fork  Potato 
Growers  v.  C.  C.  Clemons  Produce  Co.,  1S7  S. 
W.  617. 

<S=>202(6)  (Mo.App.)  Where  a  bill  of  lading  is 
used  to  secure  the  purchase  price,  the  title 
does  not  pass  until  payment  has  been  made  or 
tendered.— Roaring  Fork  Potato  Growers  v.  C 
0.  Clemons  Produce  Co.,  187  S.  W.  617. 

Vn.  REMEDIES    OF    gET.T.TTB. 
(D>  Resale. 

«=»339  (Tex.Civ.App.)  Where  a  contract  for 
sale  of  onions  to  be  grown  was  repudiated  bj 
buyer  before  time  for  performance,  seller  couU 
sell  them  and  recover  the  difference. — Texis 
Seed  &  Floral  Co.  v.  Chicago  Set  ft  Seed  Ca~ 
187  S.  W.  747. 

(B)    Actions  for  Price  or  Valae. 

«=9343, 344  (Mo.App.)  Where  goods  are  of  any 
value  and  the  buyer  retains  them,  he  m-ost  pay 
the  reasonable  value  thereof.— Allaire,  Wood- 
ward &  Co.  V.  Cole,  187  S.  W.  816. 
<S=9347(6)  (Mo.App.)  If  goods  are  whoUy 
worthless,  the  buyer  may  successfully  defend  a 
suit  for  their  price  on  the  ground  of  total  fail- 
ure of  consideration,  even  though  he  does  not 
tender  them  back.— Allaire,  Woodward  &  Co. 
V.  Cole,  187  S.  W.  816. 

€=»355(1)  (Mo.App.)  Where  plaintiff  did  not 
prove  a  delivery  at  the  locality  alleged,  he  can- 
not assert  that  plaintiff  waived  the  place  of  de- 
livery by  absolutely  refusing  the  goods,  when 
such  waiver  has  not  been  pleaded. — Roaring 
Fork  Potato  Growers  v.  C.  C.  Clemons  Produce 
Co.,  187  S.  W.  617. 

<8=>355(S>  (MaApp.)  Where  a  petition  aUeses 
that  plaintiff,  pursuant  to  a  contract.  deliver<><l 
goods  to  defendant  at  a  particular  place.  th« 
proof  must  show  delivery  at  that  place. — Roar- 
ing Fork  Potato  Growers  v.  C.  C.  Clemon> 
Produce  Co.,  187  S.  W.  617. 
«=>359(1)  (Mo.  App.)  In  account  for  ice  sold 
and  delivered  to  a  saloon,  evidence  held  suffi- 
cient to  sustain  finding  that  defendant  was  ei- 
ther owner  or  partner  in  the  business,  or  that 
tlie  person  in  charge  was  his  agent.— Wells  v. 
Vallo,  187  S.  W.  621. 

©=>364(1)  (Mo.App.)  In  an  action  for  the  bal- 
ance due  on  a  car  of  feed,  instruction  for  de- 
fendant as  to  his  fhiltn'e  to  receive  any  invoice        t 
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«=>369  (Tex.Civ.App.)  Wbere  a  contract  for 
sale  of  cknions  to  be  grown  was  repndiaited  by 
buyer  before  time  for  performance,  seller  coold 
accept  repudiation  and  sue  for  damages,  or 
elect  to  consider  contract  as  still  in  force,  treat 
onions  as  property  of  buyer,  and  sell  them  at 
time  set  for  performance. — Texas  Seed  &  Floral 
Co.  T.  Chicago  Set  &  Seed  Co,  187  S.  W.  747. 

Vni.  REBIEDIES    OF   BVYSXU 
(A)  Kecovery  of  Price. 

<S=3396  (Tci.Civ.App.)  In  action  for  excess 
paid  on  price  of  cotton  by  buyer,  where  the 
contract  pleaded  was  that  the  cotton  should 
be  paid  for  on  the  basis  of  its  grade,  plaintiff 
need  not  allege  that  the  contract  provided  for 
grading  in  town  to  which  it  was  to  be  shipped 
by  seller,  to  admit  testimony  of  its  real  grade 
ascertained  at  such  place.— Townsend  v.  Pil- 
grim, 187  S.  W.  1021. 

(C)  Aotlona  for  Breaob  of  Contract. 

«=»4I8(3)  (Mo.App.)  lii  lumber  buyer's  action 
for  nondelivery,  plaintiff  held  entitled  to  recover 
for  lumber  secured  elsewhere  by  him,  whether 
borrowed  or  bought,  on  basis  of  market  value. — 
Croesley  v.  Summit  Lumber  Co.,  187  S.  W.  113. 
<&=>4I8(7)  (Mo.)  Where  seller  breaks  his  con- 
tract to  ddivcr,  under  contract  for  postponed 
payments,  goods  not  purchasable  in  open  mar- 
ket, the  buyer  is  not  bound  to  minimiie  his 
damnKes  from  loss  of  resale  profits  by  buying 
such  goods  for  caah  from  seller.— Weber  Imple- 
ment Co.  v.  Acme  Harvesting  Mach.  Co.,  187 
S.  W.  874. 

«=»4I8(15)  (Mo.)  In  action  for  breach  of  con- 
tract to  deliver  goods,  damages  for  loss  of  profits 
of  probable  resale  of  such  goods  are  not  re- 
coverable.— Weber  Implement  Co.  v.  Acme  Har- 
vesting Mach.  Co.,  187  S.  W.  874. 

A  contract  for  mowers,  providing  for  ahip- 
ment  direct  to  subrendees  and  for  fixed  time 
of  delivery  and  postponed  payments  to  allow 
buyer  to  collect  on  resales  before  paying,  so  ap- 
prised seller  of  contemplated  resales  that  on 
breach  of  contract  to  deliver  he  was  liable  in 
damages  for  profits  on  goods  resold.— M. 
®=»4I8(19)  (Mo.App.)  Where  drug  company 
shipped  the  manufacturer  of  ho§  remedy,  in- 
stead of  what  he  ordered,  a  poisonous  drug, 
which  Ignorant  of  the  change  he  mixed  with  his 
remedy,  the  drug  company  was  liable  for  mon- 
ey paid  by  him  to  customers  whose  hogs  died 
from  the  compound,  for  loss  by  destruction  of 
compound  in  which  the  drug  had  been  used,  and 
for  resulting  loss  of  business. — Allaire,  Wood- 
ward &  Co.  v.,  Cole.  187  S.  W.  816. 

<D)   Action*  and  Comnterdalma  for  Breack 
of  Warranty. 

^=3426  (Ark.)  Contract  of  sale  of  a  stallion, 
giving  privilege  of  returning  him  in  a  certain 
time  and  recei\'ing  another  if  not  as  guaranteed, 
held  to  furnish  the  only  remedy  for  his  failure 
to  come  up  to  guaranty.— Holland  Banking  Co. 
V.  Haynes,  187  S.  W.  632. 

IX.   CONDITIONAI.  SAXES. 

^=»474(1)  (Ark.)  Where  the  seller  of  personal 
property  in  the  bnyer'a  note  reserved  the  title 
until  the  price  was  paid,  the  buyer  could  vest 
no  absolute  title  in  another  until  payment  of 
price,  and  could  not  by  afGzing  the  articles  to 
leased '!and  vest  title  In'bis-faBdlotd:- Pears  v. 
Watson,  187  S.  W.  178. 

SATISFACTION. 

See  Accord  and  Satisfaction;    Compromise  and 
Settlement;    Belease. 

SCHOOL  LANDS. 

See   Public  I^nds.   «=9l75. 


SCHOOLS  AMP  SCHOOL  DISTRICTS. 

See  Injunction,  ®=>114 ;  PuWic  Lands,  «x»175; 
Statutes.  «C906.  235;   Venue.  «=>27. 

XI.  pubuo  8GBOOI.S. 

(B)  Creation,    Alteration,    Kxlatenee,    an« 
Dluolntton   of  Dlatrlcta. 

«s»22  (Ark.)  Arts  1909,  p.  947,  relating  to 
organicadoD  of  special  school  districts,  is  re- 
pealed only  as  to  Oreene  county  by  Acts  1915, 
p.  108.— Special  School  Dist.  No.  33,  Greene 
County,  v.  Howard,  187  S.  W.  444. 

Power  of  the  Legislature  in  enacting  laws 
for  formation  or  dissolution  of  school  districts 
is  plenary,  provided  contractual  obligations  are 
not  impaired, — Id. 

<S=22  (Mo.)  Sess.  Acts  ,1913,  p.  721,  provid- 
ing for  organization  of  consolidated  schools  and 
rural  hi^n  schools,  and  providing  state  aid 
therefor,  is  not  violative  of  Const,  art.  10,  i  11, 
prescribing  limits  of  taxation  for  local  pur- 
poses.—State  ex  inf.  Wright  v.  Morgan,  187  S. 
W.  54. 

€=930  (a>!X.Clv.App.)  A  common^  school  dis- 
trict as  established  by  the  county  school  trus- 
tees by  adding  territory  so  that  the  farthest 
line  thereof  is  more  than  four  miles  from  its 
center,  contrary  to  Vernon's  Sayles'  Ann,  Civ. 
St.  1914,  art  2815,  can  have  no  legal  existence. 
—Oliver  v.  Smith.  187  S.  W.  528. 
<S=>36  (Ark.)  Acts  1915,  p.  108,  gives  power  to 
county  couit  to  dismember  districts  organized 
under  Acts  1009,  p.  947.— Special  Scbtwl  Dist. 
No.  33,  Greene  County,  t.  Howard,  187  S.  W. 
444. 

<S=:336  (Tex.Oiv.App.)  That  a  maintenance  tax 
has  been  voted  in  a  common  scbool  district  does 
not  affect  the  power  of  the  county  school  trus- 
tees to  reduce  the  district's  area.— Oliver  v. 
Smith.  187  S.  W.  528.  •      . 

Any  power  of  the  court  to  correct  abuse  of 
discretion  of  county  school  trustees,  in  chang- 
ing territory  of  one  school  district  to  anoth- 
er, can  be  exercised  only  in  quo  warranto  insti- 
tuted by  a  proper  party.— lu. 
«=>39  (Tex.Civ.App.)  Under  Acts  34th  Leg.  c. 
36,  appeals  to  the  district  court  may  be  made 
direct  from  action  of  the  county  board  of  school 
trustees  in  consolidating  districts. — Clark  v. 
Hallam,  187  S.  W.  964. 

SECONDARY  EVIDENCE. 

See  Evidence.  iS=>18S. 

SECURITY. 

See  Bills  and  Notes.  «=9357. 

SEDUCTION. 

See  Limitation  of  Actions,  @s>39. 

SELF-OEFENSL 

See  Homicide,  «=3l87.  188.  300. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  $=9413.     , 

SENTENCE. 

See  Criminal  Law,  «=>982. 

SEPARATE  COACH  LAW. 

See  Railroads,  €=>253. 

SEPARATE  MAINTENANCE. 

See  Husband  and  Wife,  «ss>278. 


SEPARATION. 


See  Trial,  «=5»41. 
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SERVANTS. 

See  Master  and  Servant. 


See-Pioceaa. 


SERVICE. 
SERVICES. 


See  Ezecutora  and  Administrators,  «=»a06,  221; 
Parent  and  Child,  e=»5. 

SET-OFF  AND  COUNTERCLAIM. 

See  Judgment,  ®=>622. 

II.    aUBJECT-MATTXB. 

9=>29(1)  (Ark.)  In  action  by  agent  for  compen- 
sation, loss  alleged  to  have  been  EUBtained  by 
principal  from  agent's  unfaithful  discharge  of 
the  contract  on  which  he  sues  is  proper  counter- 
claim under  Kirby's  Dig.  g  6099.— Neely  v.  Wil- 
more,  187  S.  W.  637. 

SETTING  ASIDL 

See  Chattel  Mortgages,  «=s>202:  DiTorce,  «=» 
165,167;  Judgment,  «=»368,  386 ;  Mortgages, 
«=>529;    Municipal  Corporations,  ^=»578. 

SEHLEMENT, 

See  Compromise  and  Settlement;  Criminal  IjClw, 
<8=>1092 :  Exceptions,  Bill  of,  «=9S2;  Guard- 
ian and  Ward,  4ss>16S;   Release. 

SEVERAL  CONTRACTS. 

See  Insurance,  «=»179%. 

SHERIFFS  AND  CONSTABLES. 

I.  APFOrNTMENT,    QVAUFXOATIOH. 

Ains  TinriTBE. 

(C)   Deputies    and   Aaala«anta,    SnbatltateB, 
mnd  Special  Offloera. 

<S=>I8  (Ark.)  Acts  1915,  p.  354,  J  26,  providing 
in  part  that  in  a  township  within  which  is  sit- 
uated any  larger  city  subject  to  the  act  the 
constable  may  have  five  deputies,  one  o£  which 
shall  be  the  Arkansas  humane  officer,  merely 
authorizes  constable  to  appoint  five  or  a  smaller 
number  of  deputies,  but  does  not  require  such 
anpointment— Rankin   v.   Allnutt,   187    S.   W. 

Under  Acts  1915,  p.  354,  S  26,  approval  of 
county  court  is  condition  precedent  to  validity 
of  appointment  made  by  constable. — Id. 

Under  Acts  1916,  n.  354,  g  26,  where  the  con- 
stable appoints  five  deputies,  one  of  them  should 
be  charged  specially  with  enforcing  the  duties 
of  the  humane  officer. — ^Id. 

ZX.   OOMPEKSATIOK. 

^928  (Tex.Civ.App.)  In  Acts  25th  Leg.  Sp. 
Sess.  c.  15  (10  Gammel's  Laws,  pp.  1482-1484). 
amending  10  Gammel's  Laws,  pp.  1445-1453,  g 
10,  limiting  compensation  of  constables  in  cities 
of  certain  population  determinable  by  "next  pre- 
ceding city  election,"  the  words  do  not  mean 
the  election  next  preceding  the  passage  of  the 
law,  but  the  election  next  preceding  the  occa- 
sion which  gives  rise  to  its  applicatlon.~Harri8 
County  V.  Smith,  187  S.  W.  701. 

In  Acts  25th  Leg.  Sp.  Sess.  c.  16  (10  Gam- 
mel's Laws,  pp.  1482-14M),  amending  10  Gam- 
mel's Lews,  pp.  1445-1453,  the  words  "next 
preceding  city  election"  refer  to  regular  or  gen- 
eral elections  for  the  election  of  city  officers 
held  at  fixed  intervals,  and  not  to  special  elec- 
tions.— Id. 

Power  of  Legislature  to  fix  fees  or  cnmpen- 
BatioD  of  constables,  or  methods  of  ascertiiining 
fees,  is  not  limited  by  the  Constitution.— Id. 


m.  FOWBBS,  DimBS,  AMD  UABIU- 
TIES. 

«=s>78  (MaApp.)  Under  Rev.  St.  187B,  pp. 
1616,  1617,  providing  that  special  laws  ap- 
plicable to  the  sheriff  of  the  county  of  St.  Louis 
shall  apply  to  the  city  of  St.  Louis,  which  bad 
been  separated  from  the  county  of  St.  Lonis  by 
the  adoption  of  the  Scheme  and  Charter  of 
1876,  the  "Sheri«h  and  Marshals  Act"  (Rev.  St 
1899,  pp.  2550-2053)  remained  applicable  to  the 
city  of  St.  Louis. — State  ex  rel.  and  to  Use  of 
Missouri  Poultry  &  Game  Co.  v.  Nolte,  187  S. 
W.  896. 

Under  Rev.  St.  1879,  M  3158,  3160,  the  revi- 
sion, amendment,  and  re-enactment  of  the  gener- 
al act  regarding  third  party  claims  (Rev.  St. 
1909,  g  2204)  did  not  operate  to  r«>eal  the 
"Sheriffs  and  Marshals  Act"  (Rev.  St  1890, 
pp.  2550-2553),  a  special  act  applicable  only  to 
the  city  of  St  Louis.— Id. 
®=390  (Mo.App.)  .AJthoufh  a  sheriCE  la  entitled 
to  demand  an  indemnifying  bond  upon  the  fil- 
ing of  a  third  party  claim  to  property  taken  on 
execution,  a  ciaim  which  fails  to  conform  to 
the  statutory  requirements  is  in  law  no  claim, 
and  does  not  justify  the  officer  in  refnaine  to 
perform  the  duties  imposed  upon  him  by  law. 
—State  ex  reL  and  to  Use  of  Missouri  Poultry 
&  Game  Co.  v.  Nolte,  187  S.  W.  896. 
«s>(20</3  (Mo.App.)  Under  Rev.  St  1909.  | 
2240,  on  a  sheriff  refusing  to  sell  stock  taken 
on  execution,  because  of  the  filing  of  a  thiid 
party  claim  which  did  not  comply  with  the  stat- 
ute, though  he  acted  in  good  faith  under  legal 
advice,  ttunking  that  the  claim  waa  not  prop- 
erly filed,  acted  at  his  peril.— State  ex  r«!.  and  to 
Use  of  Missouri  Poultry  &  Game  Co.  ▼.  Nolte, 
187  S.  W.  896. 

<Ss>l39(4)  (MoApp.)  Under  Rev.  St  1909.  i 
2240,  sheriff  refusing  to  sell  under  an  execotion 
held  liable  for  the  execution  debt,  regardleaa 
of  actual  damage.— State  ex  reL  and  to  Use 
of  Missouri  Poultry  &  Game  Co.  v.  Nolte;  187 
S.  W.  898. 

XT.  UABUITIES    ON    OFFIOIAI. 
BONDS. 

®=>I68(1)  {Mo.App.)  In  an  action  on  a  sherifTs 
official  bond  for  refusal  to  sell  stock  levied  upon, 
it  was  not  essential  that  plaintiff  allege  anything 
more  as  to  the  judgment  debtor's  interest  than 
that  the  sheriff  had  levied  and  seized  upon  all 
of  his  right,  title  and  interest  therein. — State  ex 
rcl.  and  to  Use  of  Missouri  Poultry  &  Game 
Co.  V.  Nolte,  187  S.  W.  896. 

In  a  suit  on  a  sheriff's  official  bond  for  refus- 
al to  sell  stock  levied  upon,  being  for  the  penalty 
of  the  statute  and  not  for  the  recovery  of  dam- 
ages actually  sustained,  it  was  not  necessary  to 
allege  the  value  of  judgment  debtor's  interest 
-Id. 

Under  Rev.  St  1909,  S  2240,  imposing  liabil- 
ity upon  an  officer  to  wiiom  an  execution  shall 
be  delivered  if  he  shall  refuse  and  neglect  to 
proceed  with  it  according  to  law,,  in  an  action 
on  a  sheriff's  official  bond,  the  petition  need  not 
allege  that  the  sheriff  "wrongfully"  refused  to 
make  the  sole.— Id. 


SHIPPING. 


See  Ferries. 


VH.  CAXtBXAOE  OF  Q001M. 

€=>I08  (Tex.Civ.App.)  A  shipping  contract 
binding  the  shipper  to  pay  for  space  nnased  in 
a  vessel  by  reason  of  the  shipper's  failure  to 
furnish  a  cargo  according  to  contract,  keld  not 
unilateral.- w.  B.  Clarkson  &  Co.  v.  Gana  S.  S. 
Line,  187  S.  W.  1106. 

<S=»I45  (Tex.Ci7.App.)  Evidence  held  sufficient 
to  support  a  judgment  for  rilaintiff,  a  carrier, 
for  the  rent  of  unused  space  in  a  vessel  against' 
a  shipper  failing  to  furnish  merchandise  tor 
shipment  pursuant'  to  contract  requirements. — 
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W.  B.  Clarkson  &  Co.  t.  Oans  S.  S>  Une,  187  S. 
W.  1106. 

SIDEWALKS. 

S«e  lUilroada,  «s>85. 

SIGNALS. 

See  Highways,  QsslSS;  Railroads,  «S9312,  376. 

SIGNATURES. 

See  Exceptions,  Bill  of,  «=>32;  Trial,  <&s>323. 

SLANDER. 

See  Libel  and  Slander. 

SLEEPING  CARS. 

See  Carriers,  <&=3413,  417. 

SPECIAL  JUDGES. 

See  Judges,  «s>15,  19. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  £rror,  <Ss>728-731,  758. 

SPECIFIC  LEGACIES. 

See  Wills,  «es>812. 

SPECIFIC  PERFORMANCE. 

m.  GOOD  FAITH  AHD  DHJOEMOB. 

<=»87  (Tex.Civ.App.)  In  a  suit  for  specific  per- 
formance of  contract  whereby  patent  issnea  to 
defendant  was  to  be  property  oi  firm  consisting 
of  plaintiff  ^nd  defendant,  plaintiff  could  not  re- 
cover where  he  had  not  fully  complied  with  his 
contract  and  did  not  offer  to  perform  or  show 
any  equitable  excuse  for  his  default.— Kuehn  v. 
Meredith,  187  8.  W.  386. 
€=»94  (Ark.)  Where  defendants  contracted  to 
sell  equity  in  mortga|Kd  lands  in  consideration 
of  release  of  bank's  3udgment  against  them,  a 
deed  redting  the  mortgage  and  tliat  bank  as- 
sumed payment  of  mortgage  not  being  in  com- 
pliance with  contract,  by  refusing  to  execute 
the  deed  in  an^  other  form  they  broke  contract 
and  were  not  in  a 'position  to  seek  specific  per- 
formance of  the  contract— Huffman  v.  Fudge, 
187  S.  W.  644. 

IV.   PROOEZOIINOS   AND   BEIJEF. 

«=»II7  (Tei.CiV.App.)  In  suit  under  Vernon's 
Sayles'  Ann.,  Civ.  St.  1014,  art.  3olS,  for  specific 

Serformance  of  a  contract  for  sale  of  land  by 
efendant's  testatrix,  where  the  petition  alloged 
a  misdescription  in  the  contract  and  stated  a 
correct  description,  and  such  allegations  were 
shown  by  evidence,  there  was  no  variance. — 
Bender  v.  Bender.  187  S.  W.  735, 

SPEED. 

See  Evidence,  «=>585;  Highways,  «3»184. 

SPLiniNG  CAUSES  OF  ACTION. 

See  Action,  4=953 ;    Judgment,  ^=9592. 

STARE  DECISIS. 

See  Courts,  <8=>89,  97. 

STATEMENT. 

See  Appeal  and  JF^rror.  ®33638,  742;  .Criminal 
Law,  <e=3l007-1102. 


STATES. 

ZI.  GOVBamiSIfT  aitd  offzoebs. 

<S=>60  (Tex.Civ.App.)  Under  Const,  art  4,  f  5, 
and  ^ide  16,  §  6.  an  act  passed  Pebrnaty  11. 
1915  (Acts  34th  Leg.  c.  9),  making  an  appropri- 
ation covering  deficiencies  for  fuel,  water,  lights, 
etc.,  for  the  Governor's  mansioa  bat  including 
items  for  food,  automobile  repair,  punch,  water, 
hire  and  coal,  was  invalid. — ^Terrell  v.  Middleton, 
187  S.  W.  367. 

nr.   FISCAI,    MANAGEMENT,    PTTBLIO 
DEBT,  AND  SECmEtlTIES. 

«=>Mfl  (Tex.)  Acta  83d  Leg.  (Sp.  Sess.)  c.  39, 
i  34  (Vernon's  Sayles'  Ann.  CSv.  St.  1914.  art 
3174w),  is  not  vnconstitutional  as  violating 
(jonst.  art  3,  §  52,  relating  to  use  of  public 
funds  and  credit— Beene  v.  vVaples,  187  8.  W. 
191. 

®3>l  19  (Tex.CivApp.)  A  bill  appropriating 
money  for  water,  fuel,  lights,  etc.,  tor  tbe  Qov- 
ernors  mansion,  containing  items  for  food,  liq- 
uors, groceries,  and  aubamoblle  repairs  for  tlie 
Governor's  private  use,  is  violative  of  Const,  art 
3,  i  50,  providing  that  the  Legislative  shall 
have  no  power  to  authorize  the  giving  or  lend- 
ing of  the  credit  of  the  state.— Terrell  v.  Hiddle- 
ton,  187  S.  W.  367. 

«=»i:iO  (Tcx.Civ.App.)  Under  Const  art,  3,  % 
49,  and  Rev.  St.  1911,  art  4342,  a  biU  making 
an  appropriation  for  water,  fuel,  lights,  etc  for 
the  Governor's  mansion  and  covering  items  for 
food,  liquors,  engraved  cards,  and  invitations 
for  the  Governor's  private  use,  was  unconstitu- 
tional.—Terrell  T.  Middleton,  18T  S.  W.  367. 
®:9l30  (Ark.)  Under  the  provisions  of  Const 
art  5,  i  28,  article  16,  f  12,  and  Kirby's  Dig.  H 
3409,  3415,  3441,  a  specific  appropriation  ii  on 
absolute  prerequisite  to  the  drawing  from  or 
payment  out  of  the  state  treasury  of  any  mon- 
ey therein  required  to  be  appropriated.— Dick- 
inson V.  Cliboum,  187  S.  W.  Wd. 
<$=»I3I  (Ark.)  The  Game  and  Fish  Act,  {§  11, 
12,  20,  does  not  specifically  appropriate  moneys 
to  the  payment  of  ^aine  wardens'  salaries  so 
that  they  ipay  be  paid  from  the  state  treasury. 
—Dickinson  v.  CTibourn,  187  S.  W.  909. 
«::»l6«'/2  (Tex.Civ.App.)  In  view  of  Rev.  St 
1911,  art.  1526,  as  revised  by  Acts '33d  Leg.  c. 
55,  relating  to  Supreme  Court,  the  district 
court  retains  jurisdiction  to  issue  an  iujonction 
against  a  state  comptroller  to  restrain  him  from 
issuing  warrants  on  the  state  treasurer  covering 
expenditures  made  by  the  government.— Terrell 
V.  Middleton.  187  S.  W.  367. 

Rev.  St  1911.  art  5732,  does  not  deprive  the 
district  court  of  the  power  and  authority  to  re- 
strain the  performance  of  an  illegal  or  uncon- 
stitutional act  by  a  state  officer.- Id.  . 
_A  dtiien  and  taxpayer  may  maintain  an  ac- 
tion to  restrain  state  officers  from  performing 
illegal  ayd  unauthorised  and-  umowtitationw 
acts.— Id.  ■ 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  limitation  of  Aetiona. 

STATUTES. 

For  statvtas  relating  to  particular  subjects,  see 
-tiie  'Variops  specific  tppics. 

I.  mrAOTMEHT.  BBQUISmSS.  AND 
.     VAUDITT  IN  GENERAL. 

<e=»8V»(l).  (Mo.)  Ijiws  1913,  p.  323,  is  of  gen- 
eral appUcQtion  and  not  special  or  local,  and 
therefore  npt  offensive  to  Const,  art.  4,  J  1^,, 


For  casea  Id  Dec.  Dig.  &  Am.  Dig,  Key  Ko.  Series  &  Indexes  a^  8am«, topic  and  KETY-^l/MftBR 
187  S.W.-82 


ioogle 


«tet««M 


187  SOUTHWBSTEBN  KBPOBTlfiB 


1298 


without  notice  of  intentim  -to  apply  for  special 
law— Straughan  v.  Meyers,  187  S.  W.  1159. 

n.   OENEBAX.   ANB   SPEOIAX.   OB   X.O- 
OAIi    X.AW8. 

«s>67  (Tex.ClTj^pp.)  If  the  authority  to  leg- 
islate by  Bpedal  act  upon  a  certain  snbject  Is 
given  by  constitutional  provision  other  than  ar- 
ticle 3,  I  56,  forbidding  special  acts  regulating 
certain  matters,  such  authority  carries  with  it 
the  right  to  enact  all  provisions  which  would 
be  legitimately  embraced  in  the  bill  if  section  56 
was  not  a  part  of  the  Constitution. — Aitgelt  v. 
Gutzeit,  187  S.  W.  220. 

@=>77(2)  (Mo.)  Treating  local  option  elections 
as  a  class  being  justified,  Rev.  St.  1909,  i  7242, 
authorizing  contest  of  such  an  election,  is  not  a 
special  law.— State  ex  rel.  City  of  Monett  t. 
Thurman,  187  S.  W.  1190. 
«s>85(4)  (Mo.)  Rev.'  St.  1909,  |  7242,  making 
the  city  holding  a  local  option  election  defend- 
ant to  tiie  contest  thereof,  held  not  special  leg- 
islation regulating  practice  in  court  in  violation 
of  Const,  art.  4,  8  53,  par.  33.— State  ex  rel. 
City  of  Monett  v.  Thurman,  187  S.  W.  1100. 
«=»90(1)  (Ark.)  Acts  1915,  p.  831,  confirming 
officers  of  an  incorporated  town,  as  to  acts  of 
council  in  establishing  a  water  supply  district 
and  in  levying  assessments,  did  not  violate 
Const,  art.  12,  S$  2,  3,  prohibiting  special  acts 
confernne  corporate  power. — Gotten  v.  Hughes, 
187  8.  W.  905. 

<Si=»96(l)  (Mo.)  Seas.  Acts  1913,  p.  721,  provid- 
ing for  organization  of  oonsolidated  schools  and 
rural  high  schools,  and  providing  state  aid 
therefor,  is  not  violative  of  Const,  art  4,  {  53, 
prohlbitinff  local  or  special  laws  concerning 
BChools.— State  ex  Inf.  Wright  v.  Morgan,  187 
S.  W.  54. 

«=>97(1)  (Tex.CSv.App.)  Const,  art.  3,  J  50, 
forbidding  the  liegislature  to  pass  any  local  or 
special  law  In  reference  to  certain  matters,  was 
annulled,  in  so  far  ns  it  related  to  the  mainte- 
nance of  public  highways  and  roads,  by  the 
amendment  to  article  8,  i  9. — ^Aitgelt  v.  Gut- 
«eit.  187  S.  W.  220. 

Under  authority  of  the  Legislature  under  the 
amendment  to  Const,  art  8,  §  9,  to  pass  local 
laws  relating  to  highways  such  a  law  is  not  ob- 
jecti<»iable,  notwithstanding  it  incidentally  reg- 
ulates county  affairs.— Id. 

«=»98(1)  (Ky.)  Ky:  St.  {  829,  touching  proced- 
nre  before  Railroad  Commission  in  rate  cases,  is 
not  violative  of  Const,  i  69,  subsec.  1,  prohibit- 
ing all  special  acts  to  regulate  courts  of  justice. 
— Louisville  &  N.  R.  Co.  v.  Greenbrier  Distillery 
Co.,  187  S.  W.  296. 

«=»IOr(l)  (Mo.)  Laws  1913,  p.  323,  as  to  non- 
resident voting,  is  not  obnoxious  to  (3onst.  art.  4, 
S  53,  subd.  12,  prohibiting  special  laws  changing 
place  of  voting.— Straughan  v.  Meyers,  187  S. 
W.  1159. 

tlZ.   SITBJEOTS  AMD  TmiBS  OF  ACTS. 

<8=>I08  (Tex.Civ.App.)  Const,  art  8,  I  35,  pro- 
viding that  no  bill  shall  contain  more  than  two 
subjects,  •must  be  construed  liberally,  and  no 
provision  of  a  statute  will  be  held  invalid  when 
they  relate  to  the  same  subject  and  are  not  for- 
eign to  the  subject  expressed  in  tb«  title. — Alt- 
gelt  V.  Gufaaelt;  187  8.  W.  220. 
<S=>I25(8)  (Tcx.Civ.App.)  Under  Const  art.  8, 
§  35,  and  article  3,  8  56,  and  in  view  of  Ver- 


non't  Saylea'  Ann.  Civ.  St  1S14,  arts.  2274, 
2276,  3870,  6901,  and  Sp.  Acts  33d  Leg.  c.  77, 
a  3,  6,  7,  14,  and  27,  held,  that  section  6  there- 
of, fixing  an  annual  salary  -for  a  county  com- 
missioner, was  not  uncoustitotional  as  embrac- 
ing two  subjects.— Aitgelt  r.  Gutzeit,  187  S. 
220. 


^: 


XV.  AUEITDMEJrr,  BEVISIOM,  AMD 
C09I7ICATI0K. 

®=»I46  (MoJ^pp.)  The  acts  of  the  revlaors  in 
continuing  to  include  a  statute  which  had  been 
repealed  in  subsequent  revisions  of  the  statute* 
would  not  operate  to  keep 'it  in  force. — State 
ex  rel.  and  to  Use  of  Missouri  Poultry  &  Game 
Co.  V.  Nolte,  187  S.  W.  896. 


VI. 


COMSTBUCTION  AND  OFEBA^ 
TIOM. 


(A)  General  Ralea  «f  ConatvaetlOB. 

€=9l8l(2)  (Mo.)  In  construing  statutes,  the  re- 
sults and  consequences  of  a  proposed  interpre- 
tation must  be  given  effect— Straughan  v.  Mey- 
ers, 187  S.  W.  1159. 

®=>I84  (Mo.)  In  construing  statutory  provi- 
sions, the  object  and  purpose  which  induced 
their  enactment  and  the  mischief  they  are  in- 
tended to  prevent  must  be  given  effect. — Straugh- 
an V.  Meyers,  187  S.  W.  1169. 

^=9188  (Mo.)  Doubtful  words  of  a  statute  may 
be  enlarged  or  restricted  in  their  meaning  to  con- 
form to  the  true  intent  of  the  lawmakers  when 
manifested  by  the  aid  of  sound  principles  of 
interpretation.— Straughan  v.  Meyers,  187  S.  W. 
ll.j!). 

€=»I88  (Tex.Civ.App.)  Intention  of  Legislature 
as  to  law  is  to  lie  determined  primarily  from 
plain  and  ordinary  import  of  language  used. — 
Harris  County  v.  Smith.  187  S.  W.  701. 

«EB>2I  I  (Ark.)  Altbongh  the  title  of  ao  act 
may  be  looked  to,  to  ascertain  its  meaning,  it 
is  no  part  of  the  act,  and  is  not  controlling. — 
Special  School  Dist  No.  33,  Greene  Goonty, 
V.  Howard,  187   S.  W.  444. 

$=»2I  I  (Mo.)  Where  certain  terms  of  a  statute 
are  ambiguous,  courts  are  at  liberty  to  go  to  the 
title  as  a  clue  or  a  guide  to  the  legislative  in- 
tent.—Straughan  V.  Meyers,  187  S.  W.  1158. 

4=3218  (Tex.Civ.App.)  Where  statute  is  am- 
biguous, great  weight  will  be  given  to  its  con- 
temporaneous construction  by  other  departments 
of  the  government.~<3ain  v.  Garvey,  187  S.  W. 
1111. 

(B)  Parttovlar  Claaacs  of  Btatatea. 

^=»235  (Mo.)  It  is  the  policy  of  the  Supreme 
Court,  in  construing  statutes  relating  to  schools 
and  school  districts,  to  give  them  a  liberal  con- 
struction, and  to  uphold  the  same  whenever  it 
can  be  done  without  violating  the  plain  provi- 
sions of  the  law.— State  ex  inf.  Wright  v.  Mor- 
gan, 187  8.  W.  S4. 

€=9241(1)  (Ark.)  A  penal  statute  is  constroed 
strictly,  since  courts  are  opposed  to  enforcement 
of  penalties  except  to  the  extent  necessary  to 
secure  the  manifest  object  of  their  infliction. — 
St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  State,  187  S. 
W.  1064. 

®s»24l(l)  (Mo.)  Criminal  statutes  must  be 
strictly  construed.— State  v.  Owens,  187  S.  ^V. 
1189. 


WnCTED  STATES. 

CONSTITUTION. 

Amend.   14 296,  523 

Amend.  14,  |  1 64,  1169 

Art  4,    I    1 867 

Art  4,  f  4 290 


STATUTES  CONSTRUED. 

STATOTES  AT  LARGE. 

1887,  Feb.  4,  ch.  104,  24 
Stat  379  131 

1887,  Feb.  4,  ch.  104,  S  1. 
24  Stat  379.  Amended 
by  Act  1906,  June  29.  ch. 
3891,  34  Stat  584 ISl 


1906,  June    29,    di.    3501. 

94  Stat  684  I3i 

1906,  June  29.  ch.  3591.  I 

7(11),  (12),  34  Stat  696 

131,  1 
li)08,  April  22,  ch.  149.  S5 

Stat  66. .  462,  840.  849.  820 


«ogIe 


1299 


INDKK-IHOBSV 


•t»««tM  0«M*W«l 


COIIFILBD  STATUTES 
1918. 

»)<»   181 

85»2 131,  149 

8657-8665    

452,  840,  849,  920 


ARKAKSAS. 

CONSTITUTION. 

Art.  5,  jl  28 909 

Art.  7,  H  3,  6 456 

Art:.  12,  }f  2,  3 905 

Art.  16,  I  5 942 

Art.  16,  I  12  909 

Art.  10,  t  27  906 

KIRBT'S   DIGEST. 

S  113  629,  664 

S  114  629 

S  739  323 

§  853  650 

I  949  640 

§  1546  1064 

S  1557  176 

S  1898  808 

i  2082  1061 

I  2384  440 

it  2709,  2717,  2720,  2721  314 

%  2734-2737  1061 

"  2764,  2765.2709.  280O..  461 

3409,  3415,  3441 909 

S55r>.   3558,  3570,  3582  316 

4431,  8ub8«c.  8 446 

6061  312 

i  5065,  6074 916 

I  5075 -312 

i  5396 C50,  927 

f  5438  908 

a   5691-5608  666 

i  6007  171 

I  6049  322 

i  6074  326 

"  6083-6096  940 

6099  637 

6168  162 

6178 308 

6236  932 

6248  446 

6545,  6546  455 

•   6661,  0662  452 

6802,  6803,  6805 455 

7008    942 


LAWS. 

1893,  p.  24.     Amended  by 

Laws  1895,  p.  88 322 

■  1895,  p.    88    322 

1905,  p.    307    667 

1907,  p.  744 653 

1907,  p.  782 , 442 

1909,  p.  09 320 

1009,  p.   643  • 660 

1909,  p.  783,   i  1 439 

1909,  p.  947 444 

1909,  p.  947.    Repealed  by 
Lnw8  1915,  p^lOS. .....  444 

1911,  p.   2!>7    106*' 

1913,  p.    275,    S   18 1066 

1913,  p.    462 932 

1915,  p.  98,  g§  a,  3 440 

1915,  p.  108  ../ 444 

1915,  p.  354,  i  26 934 

1915,  pp.  471,  472,  474,  g§ 
11,  12,  20  ...-.»-.......  909 

1915,  p.    831    .;..,•....:  906 

1915,  p.  1400 .....  166 

191.1.  p.   1400,  i  lb 165 

ror  .CUM  la  Dae.  Die  t  An*. 


.  XSKTUCKT. 

CONSTITUTION. 

{2,  13,  14,  27,  28 296 

59,  snbaeo.   1 296 

109,  136,  209,  218 296 

STATUTES   1916. 

{  829   296 

f  950,  subsecs.  1-8 206 

MIISOUKL 

CONSTITUTION  1820. 
Art.  12,    §   8 71 

CONSTITUTION  1875. 

Art.  2,  I  10  887 

Art.  4,  f  58  64 

Art.  4,  I  63,  par.  12.....  1159 

Art.  4,  I  53,  par.  83 1190 

Art.  4,  }  54 1159 

Art.  8,  »  2,  8 1159 

Art.  8,  I  9 1100 

Art.  10,  S  11  64 

REVISED   STATUTES   1879. 

Pages,  1616,  1517 898 

iTOO    SS7 
i  8158,   8160    896 

REVISED  STATUTES  1899. 

Pages,  2550-2668    896 

§§  8252,  8253,  8862  852 

liBVISBD  STATUTES  1909. 

15 -.  804 

519  U22 

644  19 

868  856 

f  965 1123 

i§  1671-1678  137 

i  1727 1128 

I  1732  153 

I  1794  1128 

i  1800,  1804  884 

1812  856 

1830  181 

I  1846,  1847 884 

1848  153,  612,  884 

f  1849,  18S4,  1857 153 

i  1882,  1884  61 

1924  188 

g  1944.-1049  ...1181 

i   1954  1185 

I  1!>96  71,  800 

I  2016  124 

i   2088  106,  825,  1195 

i§  2043,  2(M6  106 

I  2054  1195 

I  20T9  1174 

12081  285 
2082  569,  1120 
2083  34 
2119  76 
S  2204,  2240 806 

I  2298  46 

I  2.^)35  61,  889 

I  2783  807 

Sg  2829,  2830  57 

g  3078  830 

I  4381  1189 

|g  5425-5427  1 

g  5707  820 

g  5786  571 

g  6354  145,  1128 

g  0850  800 

g  6362  840 

|g  fi390,  6404 1181 

I  6037 99 

§  6945  802 

gg  7024,7026 09 


7080 70 

7068  79,  861.  887 

7100 137.  1108 

7242 1190 

7280  : 1120 

g  7687,  7688  602 

8221  655 

8296-8.310  296 

.„  831.3,  8315  272 

i  9980  893 

h   9999,  10022,  10028....  597 

i  100.34  893 

Is  10435,  10436,  10438...   6 
g  10440  6,  42 

LAWS.- 

1870,  p.  90  8.30 

1009,  p.  347 856 

1911,  p.  165 604 

1911,  p.  327,  g  8,.BUbsec. 

2 879 

1911,  p.  830,  i  9 285,  605 

1911.  p.  330,  I  12,  subsec. 

9  879 

1913,"pp.'i63,'i64"ii!i!;  604 

1913,  p.  164,  g  2 604 

1913,  p.  323  11.T9 

1913,  p.  567,.  g  21 827 

1913,  p.  721  64 

TEITNESSEX!. 

SHANNON'S  CODE, 
g  8794 806 

TEXAS, 

CONSTITUTION. 
Art  1,  f  ^  S_. . ... . . .  .191,  1043 


I  hS: 


Art 
Art 
Art  3, 
Art  8,. 
Art.  8,  g"52 
Art.  8,'  8   66. 
Art.  4,  g  ^.. 


13. 


Art  6,   gf  «.  6. 

Art  8,  S  8 

Art  8,  I  9 

Art  16,  g  6 

16,  I  17. . . 


Art 


523 
191 

35 220 

Ig  49,  60 367 

191 
220 
867 
760 
191 
220 
867 
879 


CODE  OF  CRIMINAL  PRO- 
CEDURE 1911. 

Art.  808 960 

Art.  938    949 

PENAL  CODE  1911. 

Art  74    199 

Art  77    476 

Arts.  96,  97,  107,  144....  199 

Art  756    481 

Arts.  924,    932    476 

Art.  1349    210 

VERNON'S         ANNOTATED 

CODE      OP     CRIMINAL 

PROCEDURE    1016. 

Arts.  865b,  865c   944 

REVISED  STATUTES   1879. 
Art  1243    1001 

REVISED  STATUTES  1895. 
Art  4269    345 

REVISED  STATUTES  1911. 

Art  1366    ; 705 

Art   1521,       subas.       1-5 


«ts.  ^7  No.  S«riM  *  loclMtM  we  same:tooic  aa&  KEY-NUMBER 


Amended  by  Laws  1913,  ~^  ^^.r-^r^]^ 

ch.   55    Ij91^ O OQ IC 


SMtatea  C«iU1ar«e4 
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Art  1521,  Bubd.  6.    Amend- 
ed by  Laws  1013,  ch.  55  184 
Art,  15221      Aii«ended    by 

Laws  1913,  ch.  65 191 

Art  1526    867 

Art  1023    194 

Art  1823    220 

Arts.  1827,      1850,      1855}. 

1864    086 

Art  1882    233 

Art.  1903    247 

Arts.  1954,      1070,      1971. 
Amended  by  Liaws  1913, 

ch.  59  184 

Art  1972    184 

Arts.  1973,  1974.     Amend- 
ed by  Laws  1913,  ch.  69  184 
Art  1984A  added  by  Laws 

1913,    ch.    59    184 

Art.  1099    697 

Art.  2026    988 

Art  2061.       Amended     by 

Laws  1913,  ch.  59 184 

Art  2060    878 

Art  2078 971 

Art  2084   422,971 

Arts.  2007-2101 971 

Art.  23.30    988 

Art.  8084  et  seq 191 

Arts.  3201,    3301,    3362. .  623 
Arts.  3443.     3446,     3450, 

3452,  3457,  3488  413 

Arts.  8556,     3557,     8550, 

3560,  3681    528 

Art  8967    724 

Arts.  4131,  4300 548 

Art  4342    367 

Arts.  4630,  4031  1100 

Arts.  4643-4693    760 

Art  4741    861 

Art  5336 845 

Art  5502,  subds.  1,  6 1043 

Art.  5681    692 


Art.  6688,  BQbd.  1 854 

Art  5707 215 

Art  5715  et  seq 1111 

Art  5719    Ull 

Art  5732    36f 

Art  C680    376 

VERNON'S      SAYt.ES'     AN- 
NOTATED CIVIL,  STAT- 
UTES 1914. 

Art  579 1025,  1096 

Arts.  708,  731 488 

Arts.  742,  745 399 

Art  854  968 

Art  1121  681 

Art  11.37  747 

Arts.  1521,  1522 191 

Arts.  1608,  1010 697 

Art.  1629    688 

Arts.  1830,  1832 431 

Art  1910    233 

Art  1971    691 

Art  1985    532 

Art.  1990    ; 601 

Art  2021    517 

Arte.  2274,  2275 220 

Arte.  2815,  2822   528 

Art  3174W   191 

Art  3518    735 

Art  3600    ....1052 

Art  3870    220 

Arts.  3873-3875   705 

Arte.  3881,      3882,     3888, 

3880,  3803 1010 

Arte.  4643,  4644 422 

Art.  4874    060 

Art  4803    691 

Art  5246h    710 

Art  6489    422 

Art  5502    966 

Art  5640    404 

Arte.  .6644,  5671 1043 

Art  5681    1078 


Art  8605    1025 

Arts.  6319a-6Sl»n    760 

Art  6679,  6680 876 

Art  6001 220 

CITT  CHARTERS. 

San   Antonio,   {   16 8«1 

San  Antonio,  §  16,  par.  1  381 
San  Antonio,  1 16,  par.  2. . 

379   3.S1 
San  Antonio,  f  16,  par.  3  381 

GAMMEL'S  LAWS, 
VOLUME  10. 

Pages  1445-1453.  I  10. 
Amended  by  10  6am- 
mel's  Laws,  pp.  14S2- 
1484 701 

Pages  1482-1484   701 

SPECIAL  LAWS. 
1013,  ch.  77,  fi  3,  5,  6,  7, 
14,  27 220 

LAWS. 

1883,  ch.  40 345 

1807   (Sp.   Sess.)   ch.  15..   701 
1005,  ch.    108.      Amended 

by  Laws  1907,  ch.  131. .   215 
1005    (1st  Ex.  Sess.)  ch.  XL  191 

1907,  ch.  131  215 

1013,  ch.  56 184,  191,  367 

1913,  ch.  50 184,  189.  728 

1013,  ch.    74 700 

1913,  ch.  113,  {  21 728 

1913,  ch.  179,  i  1,  par.  3  710 
1913    (Sp.  Sess.)  ch.  39,  t 

1915,  chi'o.iiil!!!!!!!!!  367 

1015,  ch.  36 864 


STOCK. 

See  Corporations,  ■«=»76-123. 

STOCKHOLDERS. 

See  Corporations,  «=>174-240. 

STOLEN  GOODS. 

See  Receiving  Stolen  Goods;    Trover  nod  Con- 
version, €s»ll.   ' 

STREET  RAILROADS. 

See  Carriers,  «s>2S0,  800. 

n.  REOVX.ATIOH    ATTD     OPERATIOH. 

«=»93(2)  (TeT.CJv^pp.)  The  violation  by  mo- 
torman  of  a  railway  company's  rule  to  run 
slowly   at   a   certain    point  does   not   of   itself 

five   an   injured    person    a    right    of   action^;— 
outhem  Traction  Co.  v.  Wilson,  187  S.  W. 
536. 

^s>IIO(2)  (Tex.Civ.App.)  In  action  against  a 
street  railway  company,  an  answer  alleging 
that  plaintiff  was  in  plain  view  of  the  car,  and 
that  he  negligently  drove  his  wagon  upon  the 
track  without  making  any  effort  to  avoid  colli- 
sion, was  a  pood  plea  of  contributory  negli- 
gence continped  after  discovered  peril  by  plain- 
tiff, at  least  where  no  exception  was  taken.— 
Southern  Traction  Co.  v.  Wilson,  187  S.  W. 
536. 

<S=3|I2(3)  (Tex.Civ.App.)  In  an  action  for  in- 
juries caused  by  defendant's  street  car  strik- 
ing plaintiff's  automobile,  where  only  act  of 
negligence  charged  was  discovered  peril,  bur- 
den of  proof  was  on  plaintiff  to  establish  that 
employes  actually  had  knowledge  of  pluintiS's 
p«nl  and  that  they  did  net  exercise  rcMonable 


care. — Jacobe  v.  Houston  Electric  Co.,  187  S. 
W.  247. 

<S=>II3(7)  (Tex.Civ.App.)  In  action  against 
street  railway  for  inTuries  to  wagon  driver, 
evidence  that  motorman  was  violating  the  com- 
pany's rules  in  not  running  slowly  was  admis- 
sible as  tending  to  show  absence  of  negligonce 
by  plaintiff.— aouthera  Traction  Co.  t.  Wil- 
son, 187  S.  W.  536. 

<8=>li4(ie)  (Mo.App.)  In  action  for  death  of 
motorcyclist  struck  by  street  car,  evidence  that 
motorcycle  approached  tracks  at  speed  of  over 
60  feet  per  second  in  street  so  narrow  that 
deceased  could  not  be  seen  by  motorman  more 
than  a  second  before  collision  held  not  to  sus- 
tain a  verdict  for  plaiatifE. — Scboenhard  t.  Dun- 
ham, 187  S.  W.  273. 

STREETS. 

See  Highways;     Municipal    Corporatfons,   4=> 

STRIKING  OUT. 

See  Criminal  Law,  «s>1095,  1102;   Ttial,  «=> 
89. 

SUBLETTING. 

See  Landlord  and  Venant  4=>75,  7S, 

SUBP(ENA. 

See  Prohibition,  <3±:>5. 

SUBROGATION. 

€3»23(1)  (Tes.Civ.App.)  Where  money  was  lent 
a  mortgagor  to  discharge  mMtgastai,  and  tb«| 
lender  retained  the  instrumeate,  tbeir  paynMOt 
gave  it  the  right  of  subrogatioB,  if  it  waa  not  a 


nt  T 
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mere  TOhmteer.— Flrtft  Statft  Baab  &  timt  Oo. 
of  Abilene  v.  Walker,  187  S.  W.  724. 
<g=3>23(3)  (Tex.Civ.App.)  A  party,  who,  without 
interest  to  protect,  volnntarily  loans  to  a  mort- 
^gor  to  satisfy  and  cancel  the  mortgage,  tak- 
ing a  new  mortgage  for  his  own  security,  can- 
not hnve  the  former  mortgage  revived  and  him- 
self subrogated  to  the-  rights  of  the  morl^Bgee. 
nnlesB  a  aubrqsation  takes  place  by  agreement  of 
the  parties.— First  State  Bank  &  Trust  Co.  of 
Abilene  t.  Walker,  187  8.  W.  724. 
«=»4I(6)  (Tes.CSv.App.)  Mere  deliyery,  to  par- 
ty loaning  money  to  mortgagor  to  satisfy  and 
cancel  the  mortgage,  of  the  intrtrument  and  the 
note  was  not  sufficient  to  show  agreement  that 
lender  should  be  subrogated  to  the  rights  of  the 
mortgagee  under  the  old  instrument. — First 
State  Bank  ft  Trust  Oo.  of  Abilene  t.  Walker, 
187  S.  W.  724. 

SUBSCRIPTIONS. 

See  Corporations,  *=»76-82. 

SUBSTITUTJON. 

See  Parties,  «s>S9,  63. 

SUFFRAGE 

See  Electiona. 

SUICIDE 

See  Insarance,  9s>788. 

SUMMONS. 


See  Process. 


SUNDAY. 


^=37  (Ark.)  Only  in  cases  of  extreme  emergen- 
cy is  one  justified  in  disregarding  the  Sabbath, 
in  order  to  make  preparations  for  work  or  to 
continue  work  done  on  other  days  of  the  week. 
—Wilson  V.  State,  187  S.  W.  937. 

Tliat  tlie  work  of  defendants,  members  of  a 
logging  crev>  on  Sunday  was  necessary  to  pro- 
vide a  sufflaent  namb^  'of  logs  to  prevent  a 
sbiJtdown  of  the  sawmill  on  week  days  hefi  not 
a  justification  of  the  Tiolation  of  the  Sabbath 
law. — Id.  I 

Where  a  sawmill  furnished  light  and  water 
to  the  town,  using  sawdust  and  refuse  for  en- 
gine fuel,  that  labor  of  defendants  on  Sunday 
■wnB  neceSBBry  to  furnish  sufficient  logs  in  or- 
der that  enough  refuse  be  available  for  fuel  to 
famish  such  light  and  water  was  not  sufficient 
justification  <ff  the'  vtolatioD  of  the  Sabbath 
law. — Id. 

<3=»29(3)  (Ark.)  In  a  prosecution  for  unlawful- 
ly laboring  on  the  Sabbath  day,  the  burden  is 
on  the  defendant  to  show  the  existence  of  the 
necessity  which  Justified  nonobservaxice.  of  the 
Sfibbatb.— Wilson  t.  State,  187  S.  W.  83T. 

SUPERSEDEAS. 

See  Appeal  and  Error,  ig=»4u8. 

SUPERVISION. 

See  Cliarities,  «=»43;  Corporations,  «S9322. 

SURFACE  WATERS. 

See  Municipal  C!orpoiations,  ^=>835. 

SURPRISE. 

See  Continuance,  «=s>30,  31. 

SURVEYS. 

See  Public;  Landf,  €=>175.  - 

SUSPENSION.    : 

See   Criminal  I.nw,  i£==>9S2. 


^WINDLINQ. 

See  Robbery,  «=326. 

TAXATION. 

See  Adverse  Possession,  *»79;  Jury,  «a3>19; 
Levees,  ^=>27;  Licenses,  $=>l-8;  Municipal 
Corporations,  €=)979. 

H.  CONSTITITTIOirAX.  REQUIRE- 
MENTS  AND   RESTRICTIONS. 

«=>37  (Tex.)  Acts  33d  Leg.  (Sp.  Sess.)  c.  39,  f 
34  (Vernon's  Sayles'  Ann.  Civ.  St.  1914.  art 
3174w),  is  not  unconstitutional  as  violating 
Const,  art.  8,  §  3,  requiring  taxes  to  be  levied 
by  general  laws. — Beene  v.  Waples,  187  S.  W. 
191. 

«s»38  (Tex.)  Acts  33d  Leg.  (Sp.  SessJ  c.  39, 
§  34  (Vernon's  Sayles*  Ann.  Civ.  St.  1914,  art. 
al74w),  is  not  unconstitutional  as  violating 
Const,  art  8,  5  3,  requiring  taxes  to  be  levied 
for  public  purposes  only.— Beene  v.  Waples,  187 
S.  W.  191. 

«=340(8)  (Ark.)  Under  Const,  art.  16,  S.  B.  and 
Kirby's  Dig.  S  T008,  touching  e9uality  in  taxa- 
tion, a  valuation  of  plaintiff's  timber  lands  un- 
der an  arbitrary  classification  and  higher  than 
agrtculfural  lands  of  greater  value,  although 
below  market  value,  held  an  unlawful  discrimi- 
nation.—Drew  County  Timber  Co.  v.  Board  of 
Equalization  of  Cleveland  County,  187  S.  W. 
942. 

V.  LEVY  ANB  ASSESSICENT. 

(O)   Revleir,   Correction)  or  Settloar  Aside 
of   Aaaeasment. 

€=>466  ^Ark.)  A  county  board  of  equaliza- 
tioA,  being  created  by  statute,  can  perform  no 
act  not  specially  authorized  by  the  statute.— 
Drew  County  Timber  Co.  v.  Board  of  Equaliza- 
tion of  Cleveland  County,  187,8.  W..  942. 
$s>493(l)  (Ark.)  A 'taxpayer,  aggrieved  at  the 
action  of  the  board  of  equalization,  may  apply  to 
the  county  court  for  relief,  and  in  turn  appeal 
to  the  circuit  court.— Drew  County  Timber  Co. 
V.  Board  of  Equalization  of  Cleveland  Connty, 
187  S.  W.  942. 

VII.  PATMEIfT  AXD  REEVKDINO  OR 
RECOVERY  OF  TAX  PAID. 

^=»530  (Ark.)  Where  agent  of  landowner  paid 
taxes  at  collector's  office  and  took  receipt  from 
person  in  charge,  held  payment  was  made  to  col- 
lector and  mistake  of  description  ia  issuing  the 
receipt  resulting  in  the  sale  of  lands  for  taxes 
rendered  the  tax  sale  void. — Robertson  v.  John- 
son, 187  S.  W.  439. 

A  tax  sale  of,  lands,  caused  through  mistake  of 
collector  in  crediting  payment  of  taxes  to  the 
wrong  description,  -will -be  set  aside,  notwith- 
standing the  failure  of  the  collector  to  collect 
the  penalty  prescribed  by  Acta.1809,  p.  783,  i  1, 
for  failure  to  pay  taxes  within  30  days  after  the 
first  Monday  in  October.— Id. 
^3>S34  (Ark.)  .An  attempt  to  pay  taxes,  made 
in  good  faith  by  landowner  or  bis  agent  and 
frustrated  by  mistake,  negHgence,  or  other  fault 
of  the  collector,  renders  tha  subsequent  sale  of 
land  for  nonpayment  of  tases  V(Ha. — Robertson 
V.  Johnsoif,  iiiJ.S.  W.  439. 

VIII.  COIilfCTIOlf    Aim    ENFORGE- 
MENT  AO.&INST  PEB^Olfs  OR 

PERSONAI.  FROPERTT. 

<A)  Collectors-  aad    Pro^ecdlnsa    for    Col- 
leetMn  U>  Oeueral. 

«=»57i  (Tex.Cr.App.)  The  offenses  hy  tax  col- 
lectors having  state  money  in  their  custody 
denounced  in  Pen.  Code  ipil,  arts.  96,  97,  by 


article  144,  and  by  axtide T#7,  are  separate  'and 
distinct,    and   neither  ^is   in    oooflict   with   or  y^-^  i 

o^SlE  thfe  other.— QuflMa  v.  State,  187  S.  W.  (  -.QOQIC 
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XI.  TAX  TITZXS. 
OB)  Tax  De«d«. 

«=>789(3)  (Tex.Civ.App.j  A  tax  deed  Is  not  evi- 
dence of  title  unless  authority  of  maker  of  deed 
is  shown  by  proof  of  comJjUance  with  require- 
ments of  law  conferring  authority  to  make  sale. 
— O'Hanlon  v.  Morrison,  187  S.  W.  6»2. 

(O)  Actioma  to  Conflrnt  or  Try  Title. 

«=>805(1)  (Ark.)  Kirby's  Dig.  i  5075  except- 
ing infants  from  section  5061,  providing  that 
the  posaeasion  of  a  tax  grantee  mast  be  at- 
tacked within  two  years  after  plaintiff  was 
seised  or  in  possession,  does  not  avail  an  in- 
fant plaintiff  claiming  under  the  possession  of 
her  father,  who  died  three  years  before  section 
5075  was  enacted.— Brandon  v.  Parker,  187  S. 
W.  312.  I 

Kirby's  Dig.  |  6061,  providing  that  the  pos- 1 
session  of  a  tax  sale  grantee  must  be  attacked  , 
within  two  years,  protects  a  defendant  who  has  { 
been  in  possession  over  two  years  under  a  dona- . 
tiOD  tax  deed,  although  plaintiff's  predecessors  ' 
had  previously  been  in  possession  over  two 
years  Jinder  a  similar  deed. — Id. 

TELEGRAPHS  AND  TELEPHONES. 

n.  KEQVXJiTlOV  AND  OPEKATION. 

«s>67(2)  (Tex.OiT.App.)  Where     a     telegraph 
message  was  worded,  "Yom  father  died   this  | 
afternoon  at  four  o'clock,"  being  insufficient  to  i 
charge  telegraph  company  with  notice  that  ad- 
dressee of  message  would  reoueat  a  postpone- 
ment of  funeral  until  he  could  arrive,  damages  [ 
suffered  by  addressee  held  too  remote.— Western 
Union  Telegraph  Co.  v.  Griffis,  187  S.  W.  348. 
«=»7f  (Tex.Civ.App.)  A  verdict  of  $9T5  is  not 
excessive,  where  telegram  announcing  death  of 
addressee's  favorite  brother  was  not  delivered, 
causing  her  to  miss  his  funeral,  which  she  had 
made  prior   arrangements   to  attend.— Weatern 
Union  Telegraph  Co.  v.  Alexander.  187  8.  W. 
1016. 

TENANCY  IN  COMMOI^: 

See  Husband  and  Wife,  «=»14. 

TENDER. 

See  Cancellation  of  Instruments,  ®=»24. 

TERM.. 

See  Appeal  and  Eirror,  4s>S64. 


THEFT. 

;  Larceny. 


See  Insnrance, 

THREATS. 

See  Homicide,  «=»167.  ' 

TIMBER. 

See  Damages,  ®=»112;  Logs  and  Logging. 

TIME.  .      ' 

See  Appeal  and  Error.  <©=»230,  627,  773,  Tfl^T; 
Appearance,  ^=ti/;  Bills  and  Notes,  €=3404j 
Carriers,  .  <^5>}00 ;  Costs,  *=»70;  Criminal 
Law.  <E==>'841;  Execntbrg  and  Adminiatrators, 
€=9225 ;  Homicide,  ig=5207;  Inaurance,  ®=» 
186;  Ju'dgment,  ©=3ll9.  3?6;  Parties,  <g=952; 
Pleading,  «=5S5,  245;  Trial,  <e=s>76,;  Trusts, 
«s»77;    Wills,  «=»481. 

TITLE. 

See  Banks  and  Banking,  ®^159 ;  Broker^  4^ 
68 ;   Descent  and  Distribution,'  ^^11 ;   Eject- 
ment, ^=>9;  Forcible  E'ntry  and  Detainer,  ®=9 
'6^;    In8aran.c*,^=p282.  328;    Judgme^it,  9=» 


T43;  Unitatioa.  of  Actions, '®;:»4{S;  Quieting 
Title;  Sales.  «=3201.  202;  Statntes,  «=>211; 
Taxation,  «s»789,  SOS;  Trespaaa  to  T17  Title. 

TORTS. 

See  Carriers,  «=s>108-136,  177.  217,  227-230. 
280-417;  Damages.  «=36e;  95-112,  132,  134; 
Death,  lit- <  10  99;   Electricity,  «c9l4r-19;   Ex- 

flosives;-  Forcible  Entry  and  Detainer: 
'rand;  Libel  and  Slander;  Maiidons  Prose- 
cotioa;  Master  and  Servant;  Municipal  Cor- 
porations, «s> 705-822;  Negligence;  Nniaance: 
Trespass;    Trover  and  Gonveraon. 

TOWNS. 

See  Goantlest   Municipal  Oorporations. 

TRANSCRIPTS. 

See  Appeal  and  Error,  4=9697. 

TRANSFER  OF  CAUSES. 

See  Trial,  «=s>ll. 

TREASURERS. 

See  Counties,  4s»74. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 
n.  Acnons. 

4=»67  (Mo.App.)'It  is  a  question  f»r  tbe  Jury 
as  to  what  caosed  a  wall  to  fall  where  defend- 
ant excavated  6n  plaintiff's  property  trf  within 
two  feet  of  the  wall.— Knoche  v.  Pratt,  187  S. 
W.  678. 

TRESPASS  TO  TRY  TITLE. 

See  Trial,  ^=»255. 

I.  RIGHT  OF  ACTIOir.AJrS  DEFENSES. 

£=36Ctt  CTex.C!iv.ADD.)  A  mortgagee  who  has 
never  been  in  possession  cannot  maintain  a 
suit  in  trespass  to  try  title. — Alexander  v.  Con- 
ley,  187  S.  Wf.  254. 

n.  p|u>0ESDiiro8. 

«=>4I(1)  (Tex.Civ.App.l  In  trespass  to  try  ti- 
tle, eyldeace  keU  soMcMnt  to  sustain  a  verdict 
for  plaintiff,  where  defendant  had  repudiated 
the  contract  of  tenancy  nnder  which  be  claimed 
lawful  possession  and  thereafter  bad  asserted 
adverse  tiUe.— £ioe  v.  Scherb,  187  S.  W.  245. 

TRESTLES. 

See  Railroads,  «=»370. 

TRIAU 

See  Continuance;    Costa;    Criminal  Law,   ^9 

070-875;     Jury;     New    Trial:     Reference; 

Venue. 
For  trial  of  particular  aet&ms-  or  proceedings. 

see  also  the  various  specific  topics. 
)B'or  review  of  rulings  at  trial,  see  Appeal  and 

Error. 

II.  DOCKETS,   USTS,  AND   OAXEN> 
'  -lyASS. 

'4:911(2)  (Ark.)  There  is  no  error  in  refusing 
.to  transfer  to  equity  an  action  by  one  partner 
for  breach  of  a  oontract,  whlcii  the  other  part- 
ner, joined  as  a  defendant,  canceled,  so  far  as 
he  could.— W.  D.  Reeves  Lumber  C>o.  T.  Davis, 
187  S.  W..  IJJU    ... 
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in.  OOXTBME  AXD  OOHPITOT  OV 
■     TKIAZi   ZN'   OEITKBAIi. 

^=>25(4)  (Mo.App.)  In  an  action  on  a  note, 
held,  on  the  admJBsiong  and  Issues,  that  the 
openinit  and  cloeing  of  the  argument  was  proper- 
ly allowed  to  the '  defendants.— Citizens'  Sank 
of  Senath  t.  Douglass,  187  S.  W.  ISa 
«=>28(3)  (M«.)  Refusal  to  permit  the  Jnry  to 
visit  another  city  to  view  property  destroyed 
by  -fire  for  which  plaintiif  seeks  to  recover  in- 
surance keM  not  an  abuse  of  judicial  discretion, 
where  tectimMiy  was  received  clearly  disclosing 
the  facts,  and  the  view  would  delay  trial  two  or 
three  days. — Young  v.  Pennsylvania   Fire  Ins. 

Co..  187  s.  w.  sm. 

<=>29(1)  (Mo.App.)  In  action  against  railroad  for 
injuries,  where,  upon  defendant's  endeavoring  to 
show  that  attorneys  were  called  by  plaintifF  be- 
fore she  called  in  physicians,  court  stated  he 
thought  the  attorneys  at  his  bar  were  reputable 
and  their  records  clean,  the  language  was  im- 
proper as  a  reflection  on  the  conduct  of  defend- 
ant's attorneys. — Jackmann  v.  St.  Louis  &  H. 
Ky.  Co.,  187  8.  W.  786. 

9=»29(1)  (Tex.Oiv.App.)  Court  may  interrogate 
jury  when  it  reports  as  to  its  answer  to  special 
issue  in  open  court  and  in  presence  of  counsel 
for  both  parties. — Myers  v.  Grantham,  187  S. 
W.  632. 

«=»29(2)  <Tex.Civ.App.)  Remarks  of  trial  judge 
explanatory  of  his  action  in  excluding  imma- 
terial deeds  were  not  improper. — Black  v.  Wil- 
son, 187  S.  W.  498. 

The  court,  in  rejecting  testimony  of  statements 
made  by  a  third  person,  which  could  not  bind 
plaintiff,  was  justified  in  asking  defendant, 
"IIow  in  the  world  could  any  statement  made  to 
Black  by  other  people  bind  this  plaintiff  in  this 
case?"— H. 

ZV.  BEOEPTIOK  OF  BVIDENOE. 

(A)  IMrodaotloa,  Offer,  and  Admlasloa  of 

.   Ei-rldenev  tB  Qeneral. 

<8=»4t(5)  (Tex.Civ.App.)  That  witness  talkw  to 
another  dnring  trial,  after  rule  has  been  in- 
voked, does  not  disqualify  him :  but  court  may 
in  its  discretion  refuse  to  permit  him  to  testify. 
—Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas  ▼. 
Durrett.  187  S.  W.  427. 
^S948  (Tex.Ov.App.)  Where*  certain  parts  of 
excluded  testimony  were  hearsay,  it  could  not  be 
held  that  the  court  erred  in  excluding  it  as  a 
whole.— Nevill  v.  Gulf,  C.  &  S.  F.  Ky.  Co..  187 
S.  W.  388. 

(B)  Order    of    Proof,    Rebnttal,    and    Re- 

openlnflT  Case. 

^s>63(2)  (Ark.)  A  large  discretion  rests  with 
the  trial  judge  in  permitting  the  introduction 
of  evidence  not  strictly  rebuttal. — Chunu  v. 
Londoi^  &  Lancashire  lilre  Ins.  Co.,  187  IS.  W. 
307. 

(C)  ObJeotlODS,  Motion*  to  Strike  Out,  and 

Bxcepttona. 

€='76  (Tex.Civ.App.)  Objections  to  testimony 
should  be  made  to  questions  or  by  motion  to 
exclude  answers,  giving  reasons,  so  that  trial 
court  may  rule  on  objections  made. — Kansas 
City,  M.  &  O.  Ry.  Co.  of  Texas  v.  Durrett,  187 
a.  W.  427. 

«B=>83(2^  (Mo.App.)  The  point  that  a  letter 
deals  with  compromise  negotiations  between  the 
parties  is  not  raised  by  the  objection  that  it  is 
immaterial. — Maggard  v.  Pacific  Fire  Ins.  Co.  of 
City  of  New  York,  187  S.  W.  569;  Same  v. 
Stuyvesant  Ins.  Co.,  Id.  671. 
4=»84(1)  (Mo.App.)  An  objection,  in  an  action 
by  one'  run  down  by  a  moteir  car,  to  introduc- 
tion of  ordinance  regulating  speed  of  such 
vehicles,  doee  not  raise  question  that  ordinance 
is  invalid  as  being  in  conflict  with  general  stat- 
ute relating  to  motor  vehicles. — Carradine  v. 
Ford.  187  B.  W.  285. 


«=»84(1)  .(Mo.App.)  Objection  as  to  whether  de- 
fendant's adverse  character  witness  had  said 
anything  about  plaintiff  being  a  disturber,  on 
the  ground  that  defendant's  question  was  lead- 
ing, held  not  a  sufficient  objection  to  the  admis- 
sion of  .testimony  to  impeach  defendant's  char- 
acter witness.— Deu bier  v.  United  Rys.  Oo.  of 
St  Louis,  187  S.  W.  813. 

€=>84(4)  (Mo.App.)  A  general  objection  to  the 
admission  of  an  account  does  not  sufficiently 
present  the  specific  objection  that  plaintiff  can- 
not recover  because  of  splitting  his  demand. — 
I'eper  Automobile  Co.  v.  St.  Louis  Union  Trust 
Co..  187  S.  W.  109. 

€=>85  (Tes:.Oiv.App.)  Where  a  part  of  the  tes- 
timony objected  to  as  a  whole  was  not  hearsay, 
the  objection  was  ineffectual  to  reach  any  part 
of  the  evidence  to  which  it  might  be  pertinent. 
—Wichita  Falls  Traction  Co.  v.  Berry,  187  S. 
W.  415. 

^=s>89  (Mo.App.)  A  motion  to  strike  the  ac- 
count sued  upon  is  appropriate  to  false  the 
question  that  plaintiff  cannot  recover  because 
of  having  split  a  single  demand. — Peper  Auto- 
mobile Co.  V.  St.  Louis  Union  Trust  Co.,  187 
S.  W.  109. 

V.  ABGITMEirrS  AND  CONDUCT  Of 
OOniTSEI.. 

^=>I29  (Mo.App.)  An  alleged  objectionable  re- 
mark by  defendant's  counsel  in  bis  closing  ar- 
gument made  in  answer  to  an  improper  argu- 
ment on  behalf  of  the  plaintiff,  could  not  be 
made  the  basis  of  an  error  by  the  plaintiff,  the 
party  first  guilty. — Citizens'  Bank  of  Senath 
V.  Douglass,  187  S.  W.  158. 
®=>I32  (Tex.Civ_A.pp.)  Error  cannot  be  predi- 
cated upon  remarks  of  counsel  which  were  with- 
drawn.—Black  V.  Wilson,  187  S.  W.  493. 

▼I.   TAKING  CASE  OR  OTTESTION 

FROM  JURY. 

(A)   <lnestlona  of   liaw  or  of  Fact  in  Oea* 

eral. 

<g»l36(8)  (Tex.CSv.App.)  If  a  contract  for  bro- 
ker's commission  is  not  ambiguous,  it  is  proper 
to  ask  court  to  construe  it,  and  if  it  is  ambigu- 
ous, but  the  evidence  mokes  its  intention  clear, 
it  would  be  proper  for  the  court  to  construe  it 
and  require  tie  jury  to  accept  such  construction 
in  estimating  the  value  of  services. — Brady  v. 
Richey  &  Casey,  187  S.  W.  508. 
®=>I39(1)  (Mo.App.)  Because  a  question  of 
fact  is  close  is  no  reason  for  taking  it  out  of 
jury's  hands.— Bowles  v.  Quincy,  O.  Be  K.  C.  R. 
Co.,  187  S.  W.  131. 

«=5>139(1)  (Tei.Civ.App.)  In  an  action  for  in- 
juries caused  by  defendant's  street  car  striking 
plaintiff's  automobile,  where  there  was  no  evi- 
dence tending  to  prove  the  issue  to  be  sub- 
mitted, court  did  not  err  in  instructing  a  ver- 
dict for  defendant. — Jacobe  v.  Houston  Electric 
Co.,  187  S.  W.  247. 

^=>I40(1)  (Mo.App.)  In  a  street  car  passen- 
ger's action  for  injuries  caused  by  a  fall,  it  is 
only  where  the  fall  is  so  contrary  to  physical 
facts  and  laws  and  so  at  variance  with  common 
experience  that  it  is  shocking  to  reason  that  the 
court  can  reject  evidence  as  to  the  place  from 
which  she  fell  and  the  manner  thereof  as  at  no 
evidentiary  value;  creclibility  being  for  Jury. — 
Modrell  v.  Dunham,  187  S.  W.  561,  664. 
®=»I40(2)  (Ark.)  The  inference  from  an  uncon- 
tradicted statement  of  one  of  the  parties  direct- 
ly interested  in  the  result  of  the  suit  is  for  the 
jury.— Yazoo  &  M.  V.  R.  Co.  v.  Altman,  187 
8.  W.  666. 

4=3 1 41  (Tex.Civ.App.)  It  is  proper  to  refuse  to 
submit  to  the  jury  issues  as  to  which  on  the  evi- 
dence only  one  conclusion  is  possible. — St  Paul 
Fire  &  Marine  Ins.  Oo.  v.  Laster.  187  S.  W. 
969.  -► 

«=9|43  (Mo.App.)  The  rule  that  where  plain-   -, 
tiff  makes  out  a  prima  facie  case,  the  oral  un- 
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controverted  testimony  in  behalf  of  defendant, 
no  matter  how  strong  and  convincing,  does  not 
^uthoriKe  a  directed  verdict,  has  no  application 
vfhere  unimpeactied  documentary  evidence  pre- 
cludine  a  recovery  is  adduced.— Peper  Automo- 
bile Co.  V.  St.  Louis  Union  Trust  Co.,  187  S. 
W.  109. 

®^I45  (Mo.)  In  action  for  Injuries  against 
railroad  by  injured  employe  who  executed  a 
release,  held,  that  it  was  defendant's  right  to 
have  issue  of  fraud  in  procuring  the  release 
specifically  -withdrawn  from  jury. — ^Reid  v.  iSt. 
I^nis  &  S.  F.  R.  Co.,  187  S,  W.  16. 

(B)  Demurrer  to  BTldence. 

®»I50  (Mo.App.)  Where  It  is  shown  by  evi- 
dence received  without  objection  that  plaintiff's 
demand  is  a  running  account  on  which  recovery 
had  been  had  of  a  part,  an  objection,  though  not 
pleaded,  to  recovery  on  the  ground  that  a  sin- 
gle demand  cannot  be  split,  is  properly  riaised  by 
demuiret  to  the  evidence.— Peper  Automobile 
Co.  v.  St  Louis  Union  Trust  Co.,  187  S.  W. 
109. 

<&=>I56(1)  (Mo.App.)  Remarks  of  court  on  over- 
ruling final  demurrer  to  the  evidence  as  to  what 
it  should  have  done  as  to  an  earlier  demurrer 
are  of  no  effect,  only  what  was  actually  done  be- 
ing material.— Knoche  v.  Pratt,  187  S.  W.  578. 
^=>IS6(8)  (Mo.)  D^nurrer  to  evidence  admits 
facta  evidence  tends  to  prove,  and  court  must 
make  every  inference  of  fact  in  favor  of  party 
offering  evidence  which  jury  might  with  any 
degree  of  propriety  have  inferred  in  his  favor.— 
Maginnis  v.  Missonri  Pac.  Ry.  Co.,  187  S.  W. 
1165. 

<8=»l5e(3)  (Mo.App.)  Althongh  plaintiffs  evi- 
dence might  have  been  insufficient  on  the  first 
demurrer,  which  was  overruled,  where  defend- 
ant then  introduced  his  evidence,  plaintiff,  on  a 
second  demurrer,  was  entitled  to  every  reason- 
able inference  Of  fact  from  the  whole  record.— 
Knoche  v.  Pratt,  187  S.  W.  578. 

VII.   INBTRITCTIOirS   TO   JURY. 

(A)   Province   of  Court   uud  Jury    in    Gen- 
eral. 

€=»t9l(4>  (Mo.)  An  instruction  as  to  benefit  to 
land  from  the  owner's  statutory  right  to  switch 
connections  after  building  of  railroad  was  not 
error  because  not  warranted  by  evidence,  and 
because  it  assumed  that  the  facilities  would  be 
a  benefit,  whereas  the  owner  would  have  to  pay 
their  cost— Chicago,  R.  I.  &  P.  Ry.  Co.  v, 
Lydilt,  187  S.  W.  801. 

®=>I9I(6)  (Mo.App.)  An  instruction  authoriz- 
ing recovery,  if  defendant  failed  to  slacken  the 
speed  of  his  automobile  and  sound  a  warning,  is 
improper,  since  It  does  not  require  a  finding  of 
negligence,  but  assumes  that  certain  omisdons 
constitute  negligence.— Priebe  v.  Crandall,  187 
S.  W.  605. 

*»I9I(7)  (Mo.App.)  In  an  action  for  pflrsonal 
injuries  on  a  sidewalk,  an  instruction,  which 
submitted  querstion  whether  strip  on  which  the 
accident  occurred  had  been  left  as  a  sidewalk 
for  use  of  public  and  had  been  used  as  such  for 
a  long  time  prior  to  the  accident,  was  not  im- 
proper, as  assuming  that  city  had  thrown  por- 
tion of  the  street  in  controversy  open  to  public 
use.— Jaclwon  v.  City  of  SedaUa,  187  S.  W.  127. 
<S=»I9I(8)  (Tex.Civ.App.)  An  instruction  that 
plaintiff  was  guilty  of  contributory  negligence 
in  the  use  of  an  underground  passageway  if  he 
knew  such  use  to  be  dangerous  Iteld  properly  re- 
fused as  invading  the  •province  of  the  jury. — 

*",*,*°?Sij  ^  &  "KJk^-  ^-  o*  Texas  V.  Card- 
well,  187  S.  W.  1073. 

<&=9l9l(9)  (Tex.Civ.App.)  In  action  for  injuries 
to  woman  alighting  from  street  car,  instructions 
held  not  erroneous  as  assuming  the  conductor's 
failure  to  exerciso  due  care.— Galveston  Electric 
Co.  v.  Hanscm,  187  S.  W.  53,3, 
®»I92  (Mo.App.)  In  action  for  injuries  iu  col- 
lision between  wagons,  where  objections  to  sec- 


tions of  an  ordinance  of  the  dty,  wlien  offered, 
in  no  manner  challengied  existence  of  the  par- 
ticular sections,  instruction,  not  setting  out  such 
sections  or  requiring  jury  to  find  they  were  m 
force,  merely  stating  their  effect,  was  proper.— 
Burns  v.  Polar  Wave  Ice  &.  Fuel  Co.,  187  S.  W, 
145. 

•^-lOZ  (Tez.Civ.App.)  An  instruction  assum- 
ing a  fact  is  not  erroneous,  where  uncontradict- 
ed testimony  establishes  the  fact — Townsend  t. 
Pilgrim,  187  S.  W.  1021, 

®=>(93(2)  (Mo.)  In.  an  action  for  fraud,  a  re- 
quested instruction  that  option  executed  by  de- 
fendant and  relied  on  by  plaintiff  did  not  con- 
stitute false  or  fraudulent  representation  upon 
which  a  recovery  could  be  had  held  propcrlv  re- 
fused as  invading  the  province  of  the  junr.— 
Wagner  v.  Binder,  187  S.  W.  112a 

In  an  action  for  fraud  for  inducing  plaintiff 
to  sell  shares  of  stock  for  less  than  thieir  valoe. 
Instruction  that  defendants'  statements  as  to 
the  value  of  such  stock  were  merely  expressions 
of  opinion  not  authorizing  a  recovery  heU  prop- 
erly refused  as  invading  the  province  of  the 
jury.— Id, 

*=>I94(0)  (Mo.)  In  action  for  injuries  against 
railroad  by  employ^  who  executed  a  release,  an 
Instruction  held  not  erroneous  as  telling  jnrv 
claim  was  fairly  settled.— Reid  v.  St  Loois  & 
S.  F.  R.  Co.,  187  S.  W.  15. 

<^=' 194(15)  (Tex.Civ.App.)  In  action  against 
sleeping  car  company  for  loss  of  wearintr  ap- 
parel and  consequent  mental  embarrassment  in- 
struction upon  defendant's  negligence  held  to  be 
upon  the  weight  of  the  evidence  and  reversible 
error.— Pullman  Co.  v.  Moise,  187  S.  W.  249. 

(B)   Neceaalty   and  Subjeet-Matter. 

«=>203(1)  (Tex.av.App.)  In  an  action  against 
a  sleeping  car  company  for  loss  of  wearins  ap- 
parel stolen  &om  -a  car  and  for  consequent  em- 
barrassment, defendant'  held  entitled  to  an  in- 
struction applying  the  law  to  its  theory  of  the 
facts  as  to  its  exercise  of  reasonable  care  to 
guard  the  property  against  theft— Pullman  Co, 
V.  Moise,  187  S.  W.  249. 

«=>203(3)  (Tex.Civ.App.)  In  action  for  injury 
to  car  inspector  _ from  explosion  of  tank  car, 
defendant  heid  entitled  to  instruction  affirma- 
tively presenting  the  group  of  facta  upon  which 
it  relied  to  refute  negligence  on  which  suit 
was  predicated.— Magnolia  Petroleum  Co.  v. 
Ray,  187  S.  W.  1085. 

|&=»2I0(3)  (Mo.App.)  Where  there  was  a  con- 
flict in  testimony  of  defendant's  character  wit- 
ness, it  was  proper  to  instruct  on  the  credibil- 
ity of  witnesses.— Deubler  v.  United  Rys.  Co. 
of  St  Louis,  187  8.  W.  813. 

(C)   Form,    Requlaltea,   and   Snfflclencr. 

$=9228(2)  (Mo.App.)  In  action  for  injuries  in 
collision  between  wagons,  instruction  which 
specifically  referred  to  others  for  facts  necessary 
to  a  recovery  was  not  erroneous  as  direrting  a 
verdict  and  not  covering  all  facts. — ^Biims  v. 
Polar  Wave  Ice  &  Fuel  Co.,  187  S.  W.  145. 
«=234(7)  (Mo.)  In  action  on  fire  policy,  where 
defense  was  arson,  instruction  that  in  civil  suits, 
as  in  trial  for  crime,  the  law  presumes  the  per- 
son charged  with  the  willful  burning  of  the  prop- 
erty is  innocent,  was  erroneous  as  directing  jury 
to  look  for  more  conclusive  proof  than  in  ordi- 
nary civil  cases.— State  ex  reL  Detroit  F'ire  & 
Marine  Ins.  Co.  v.  Ellison,  187  S.  W.  23, 

€s»237(3)  (Mo.)  In  action  on  fire  poUcy,  where 
defense  was  arson,  instruction  requiring  proof 
by  preponderance  of  evidence  of  circumstancof 
relied  on  to  show  insured  was  guilty,  then  re- 
quiring the  circumstances  "be  inconsistent  with 
any  other  reasonable  hypothesis  than  that  "fif^ 
his  guilt,"  was  improper. — State  ex  rcK  IV^^ 
Iroit  I'ire  &  Marine  Ins.  Co.  ».  Ellison,  1ST  S. 
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(D)  A»»IlimbUltT   to   PlesAlass  sad   BtI- 
d«»«e. 

e=s>25l(l)  (Tez.Civ.App.)  Pleadinn  \i>ithout 
proof  do  not  justify  submission  of  an  issue.— 
Black  V.  Wilson,  187  S.  W.  493. 
^=>25l(3)  (Mo.App.)  In  action  against  succeed- 
ing carrier  for  damages  to  interstate  shipment 
of  hogs,  instruction  which  told  jury  that,  be- 
fore verdict  for  plaintiff  could  be  returned, 
they  must  find  that  defendant  failed  to  transport 
h<^a  in  reasonable  time,  and  that  by  reason  of 
said  failure  bogs  were  injured  so  that  some  of 
them  died,  was  not  improper  and  did  not  submit 
different  case  from  that  alleged. — Bowles  v. 
Quincy,  O.  &  K.  O.  R.  Co.,  187  S.  W.  181. 
€=>2SI(8)  (Mo.App.)  In  a  servant's  action  for 
injuries  caused  by  an  explosion  of  dynamite 
given  to  plaintiff  by  a  fellow  servant,  where  the 
petition  sufficiently  alleged  negligence,  an  in- 
struction requiring  jury  to  find  on  the  ultimate 
fact  of  negligence  held  not  erroneous.— Puekett 
V.  Hajnes,  187  S.  W.  91. 

^=3251(8)  (Mo.App.)  In  an  action  against  a 
dairy  company  and  an  express  company  for 
personal  injury  from  being  struck  by  aa  empty 
milk  can,  instruction  stating  hypotnesis  neces- 
sary to  plaintiff's  case,  but  not  found  in  hia 
petition,  in  absence  of  offer  to  amend,  held  er- 
roneous.— King  V.  Missouri  Dairy  Co.,  187  S. 
W.  284. 

€=9251(8)  (Mo.App.)  An  iDstruction  authoriz- 
ijig  recovery  for  any  negligence  of  defendant  or 
his  cfaanffeur  is  reversible  error,  where  the  peti- 
tion alleges  specific  acts  of  negligence.— Pn«be 
V.  Crandall,  187  Si  W.  605. 
^s>2SI(8)  (Mo.App.)  In  action  against  railroad 
for  injuries  in  derailment,  inatruction  on  what 
railroad  must  prove  held  improper,  where  the 
road  did  not  claim  accident  was  toe  result  of 
inevitable  accident. — Jackmona  v.  St.  Louis  & 
H.  Ry.  Co.,  187  S.  "W.  788. 
<=s>252(l)  (Mo.)  An  instruction  unsupported  by 
record  evidence  is  erroneous. — Kansas  City,  C, 
C  &  St.  J.  Ry.  Co.  V.  Couch,  187  S.  W.  04. 
«=»252(1)  (Mo.App.)  The  refusal  of  an  instruc- 
tion not  based  on  evidentiary  facts  ia  not  error, 
—Jackson  v.  City  of  Sedalia,  187  S.  W.  127. 

The  refusal  «f  requested  instructions  in  con- 
flict with  conceded  facts  is  proper.— Id. 
^=3252(1)  (Mo.App.)  Instructions  must  be  pred- 
icated on  the  evidence. — Burns  v.  Polar  Wave 
Ice  &  Fuel  Co.,  187  8.  W.  145. 
<S=>252(3)  (Mo.App.)  Where  evidence  went  into 
the  case  without  (Ejection,  it  was  competent  foir 
the  court  to  submit  it  to  the  jury  by  instruc- 
tions.—Keller  V.  Ysabal,  187  S.  W.  576. 
<3s9252(o)  (Mo.)  An  instruction  that  a  mere 
possibility  that  electric  railroads  might  be  built 
to  or  near  the  property  in  the  fntarc,  and  that 
said  property  might  become  availftble  as  sub- 
division property,  could  not  bo  considered  in  es- 
timating the  value  of  land  taken  or  damages  to 
the  remainder,  was  proper.— Chicago,  R.  I.  & 
P.  Ry.  Co.  V.  Lydik,  187  S.  W.  891. 
<g=252(16)  (Tcx.(3iv.App.)  Where  there  was  no 
evidence  that  a  broker  was  limited  to  three 
months  in  which  to  sell,  defendant's  request 
seclmig  to  inject  such  issue  into  the  case  was 
propoi-Iy  refused.— Black  v,  Wilson,  187  8.  W. 
493. 

<E=>252(17)  (Mo.)  In  an  action  for  fraud  in  in- 
ducing plaintiff  to  sell  shares  of  corporate 
stock  for  less  than  their  true  value,  an  instruc- 
tion that  there  was  no  evidence  that  one  of  the 
defendants  had  any  greater  knowledge  of  the 
value  of  plaintiff's  stoc!!  than  had  plaintiff  or 
ber  agent,  and  that  therefore  plaintiff  bad  no 
right  to  rely  upon  snch  defcndant'6  ezpressioAs 
of  opinion  as  to  the  value  of  the  stock,  held 
properly  refused  as  nnsooported  by  the  evidence. 
—Wagner  v.  Binder,  18TS.  W.  1128. 
<g=>252(20}  (Mo.)  In  an  action  for  fraud  in  in- 
ducing plaintiff  to  sell  shares  of  corporate  stock 
for  less   than  their  value,  an  instruction  that 


the  erideace  as  to  the  value  ot  the  property 
and  assets  of  the  company  together  with  aU 
other  evidence  as  to  the  value  of  such  shares  of 
stock  should  be  considered  in  arriving  at  the 
value  of  such  stock  when  she  disposed  of  it  held 
properly  supported  by  the  evidence.— Wagner  v. 
Mnder,  187  S.  W.  1128. 

4s>253(l)  (Mo.App.)  Instructions  failing  to  pre- 
sent all  facts  of  case  for  consideration  of  ]ury 
were  properly  refused.— Crossley  v.  Summit 
Lumber  Co.,  187  S.  W.  113, 
«=>2S3(1)  (Mo.App.)  The  rule  that  matters  of 
pure  defense  need  not  be  ne^tived  in  plaintiff's 
instruction  is  applicable  only  when  the  situa- 
tion presents  harmless  error,  and  not  where  the 
instruction  ignores  tbe  most  potent  factor  in 
the  cate.— Sherwood  v.  St  Louis  S.  W.  Ry.  Co., 
187  S,  W.  260. 

€ss>253(3)  (Mo.App.)  In  an  action  for  injuiies 
to  land,  by  alleged  insufficient  opening  for  wa- 
tesr  course  in  railwajr  embanltment,  instruction 
permitting  recovery  is  erroneous  if  it  disregards 
the  issues  whether  a  flood  was  so  ^reat  that 
no  negligence  arose  in  failing  to  anticipate  that 
opening  would  be  insufficient,  and  whether  in- 
jury vrould  have  occurred  regardless  of  size  of 
opening.— Sherwood  v.  St.  Louis  S.  W.  By.  Co., 
187  S.  W.  260. 

«S9253(4)  (Mo.App.)  Where  the  servant's  peti- 
tion counts  upon  specific  acts  of  negligence  of 
the  master,  an  iostruction  purporting  to  cover 
the  entire  cose  should  require  the  jury  to  find  tbe 
specific  acts  charged  prerequisite  to  recovery. — 
Gilbert  v.  HUUard,  187  S.  W.  594. 

Where  the  servant  alleged  the  master's  negli- 
gence in  ordering  him  to  stand  upon  a  load  of 
shingles,  a  general  instruction,  permitting  re* 
covery  if  the  master  ordered  tbe  servant  to  drive 
from  the  load,  is  erroneous,  since  he  might  have 
sat;  the  injury  possibly  resulting  from  the  act  of 
standing.- Id. 

<&»253(4)  (Tez.CSvApp.)  In  action-  for  injuries 
to  woman  alighting  from  street  car,  Instructions 
held  not  erroneous  as  authorizing  a  finding  for 
plaintiff  in  spite  of  contributory  negligence^ 
Galveston  Electric  Co.  v.  Hanson,  187  S.  W. 
533. 

^s»253(4)  (Tex.Civ.App.)  An  instruction  which 
ignored  the  issoes  of  plaintiff's  contributory 
negligence  and  the  proximate  cause  of  the  in-, 
jury  AsM  improper.— Missouri,  K.  &  1.  Ry,  Co. 
of  Texas  v.  Cardwell.  187  S.  W.  1078. 
€s»253(6)  (Mo.App.)  Instruction,  purporting -t« 
cover  plaintiffs  whole  case,  which  omits  an  es- 
sential element  necessary  to  recovery,  ia  erro- 
neous.—RiasmiUer  V.  St.  Ixniis  &  B.  Ry.  Go., 
187  S.  W.  673. 

€=s253(9)  (Ark.)  Instruction,  in  an  action  by 
railroad  engineer  under  tbe  federal  Employeia' 
Iiiability  Act,  allowing  a  recovery  if  the  jury 
found  that  defendant's  yardmaster  signaled  the 
engineer  to  go  ahead,  A  eld  erroneous  as  ignorinfc 
the  material  question  whether  the  engineer  was 
negligent  in  violating  roles  as  to  the  speed  of 
his  train  in  the  yard  where  be  was  injured, — 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Stewart,  187  S. 
W.  020. 

i&s>253(10)  (Mo.App.)  In  lumber  buyer's  action 
for  nondelivery,  instruction  held  correctly  re- 
fused as  entirely  omitting  any  reference  to  de- 
fendant himber  company  s  acts  on  which  rati- 
fication of  its  manager's  unauthorisecl  act  in 
selling  bis  own  mill's  product  in  the  name  of 
the  company  might  rest.— Orossley  v.  Summit 
Lumber  Co.,  187  S.  W.  U3. 

(B)   RenaeKts   or   Prairers. 

<Ss»2SS(l)  (Tex.Civ.App.)  Notwithstanding  Acts 
33d  Leg.  c.  59,  requiring  all  objections  to  the 
court's  charge  to  be  presented  in  writing  to  the 
opposing  counsel  and  the  court  before  the  jury 
is  instructed,  it  is  still  necessary  to  request  a 
special  instruction  to  suppl.v  an   alleged  ofcnis- 
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sion  in  a  chare*.— Vodera  Woodmen  of  Ameri- 
ca V.  Yanowaky,  187  S.  W.  728. 
^=>255(4)  (Tex.Civ.App.)  In  an  action  to  try 
title,  receiving  evidence  admissible  on  the  qnes- 
tion  of  appellees'  care  in  not  discovering  an  un- 
recorded deed  to  appellant,  but  inadmissible  on 
the  question  whether  such  deed  was  a  mortgage, 
is  not  reversible  error  when  no  request  was  made 
to  limit  its  effect— Alexander  t.  Conley,  187  S. 
W.  2.>4. 

€=3255(5)  (Mo.App.)  Defendant,  if  not  satis- 
fied with  the  restriction  placed  on  the  evidence, 
should  ask  the  court  to  repeat  the  same  in  a 
form  of  a  written  instruction. — Shimmin  ▼.  C.  A 
S.  Mining  Co.,  187  S.  W.  76. 
€=>255(13)  (Tex.Civ.App.)  In  a  broker's  action 
for  commission,  if  defendant  desired  definition 
of  "efficient  and  procuring  cause"  he  should 
have  requested  it.— Black  v.  Wilson,  187  8.  W. 
493. 

<8=>256(8)  (Tex.Civ.App.)  Wliere  the  court  fails 
to  give  an  instruction  applying  the  law  to  a 
party's  theory  of  the  facts  as  disclosed  by  the 
evidence,  the  party  has  a  right  to  prepare  and 
have  given  a  special  charge  supplying  the  omis- 
sion in  the  general  charge.— Pullman  Co.  v. 
MoJse,  187  S.  W.  249. 

<&=>256(13)  (Mo.App.)  In  an  action  for  death  on 
a  railroad  track,  where  specific  instruction  was 
desired  as  to  what  should  be  taken  into  con- 
sideration in  determining  the  amount  of  the 
verdict,  it  should  have  been  requested. — Starks 
V.  Luak,  187  S.  W.  586. 

^=»260(1)  (Ark.)  There  is  no  error  in  striking 
from  defendant's  requested  instruction  a  part 
in  effect  stated  in  an  instruction  given. — W.  D. 
Beeves  Lumber  Co.  v.  Davis,  187  S.  W.  171. 
$=>260(1)  (Ark.)  Prayers  for  instructions  fully 
covered  by  charges  given  were  properly  refused. 
—Chicago,  K.  I.  &  P.  Ky.  Co.  t.  Jones,  187  S. 
W.  430. 

«=>260(1)  (Ark.)  The  refusal  of  requested  in- 
structions was  proper  when  covered  by  the  in- 
structions given. — Miller  v.  Summers,  187  S.  W. 
664. 

«=»260(1)  (Mo.App.)  The  refusal  of  requested 
instructions,  proper  elemeuts  of  which  are  con- 
tained in  given  inetructions,  is  proper.— Jackson 
V.  City  of  Sedalia,  187  S.  W.  127. 
«9>2S0(1)  (Mo.App.)  Refusal  of  requested  in- 
structions which  are  fully  covered  by  given  in- 
structions is  not  error.— Bowles  v.  Quincy,  O. 
&  K.  C.  R.  Co.,  187  S.  W.  131. 
®=>260(2)  (Tex.Civ.App.)  Where  given  charges 
contain  all  the  Issues  required,  refusal  of  court 
to  give  special  charges  is  not  error. — Kansas 
City,  M.  &  O.  Ry.  Co.  of  Texas  v.  Durrett,  187 
S.  W.  427. 

«=5>260(8)  (Tex.CiT.App.)  The  refusal  of  a 
charge  requested  by  defendant  on  contributory 
negligence  is  not  error,  where  no  exception  or 
complaint  is  made  to  the  court's  general  charge 
on  that  issue.— Missouri,  K.  &  T.  Ky.  Co.  of 
Texas  v.  Cardwell,  187  S.  W.  1073. 
^s>260(9)  (Ark.)  In  an  action  on  a  fraternal 
insurance  certificate,  an  instruction  on  the  re- 
sponsibility of  insured  for  bis  illegal  acts  held 
covered  by  plaintiff's  instruction  given.— Emi- 
nent Household  of  Columbian  Woodmen  t. 
Howie,  187  S.  W.  176. 

(G)   Conatvnctlo*  aad    OperatloM. 

^296(1)  (Mo.App.)  Where  plaintifTs  iustroc- 
tion  purported  to  cover  the  whole  case,  and  au- 
thorizes verdict  for  plaintiff,  but  omitted  an 
element  of  the  case,  a  correct  and  conflicting 
one  for  defendant  touching  the  same  matter 
will  not  supply  the  deficiency  in  plaintiff's  in- 
•truction.— Eiasmlller  v.  St  Louis  &  II.  Ky.  Co., 
187  S.  W.  573. 

4=9296(2)  (Mo.)  In  an  action  for  fraud,  a  re- 
quested instruction  that  an  option  executed  by 
defendant  and  relied  on  by  plaintiff  did  not  con- 
stitute fulKe  or  fraudulent  representatiuus  upon 
which  a  recovery  could  be  had  held  properly  re- 


fosecl,  where  in  another  Instructian  the  jarr 
were  charged  that,  if  such  option  was  exc(i:M 
in  good  faith,  plaintiff  could  not  recover.— War- 
ner V.  Binder,  187  S.  W.  1128. 
$=>296(3)  (Tex.)  Instruction  containing  c«- 
tradictory  statements  of  railroad's  duty  rela- 
tive to  child's  safety,  one  <^  which  was  erri'<)>- 
ous,  was  not  cured  by  the  correct  8tateL.>;: 
therein.— Gulf,  T.  &  W,  By.  Co.  v.  Dicker,  lb' 
S.  W.  184. 

<S=3296(3)  (Tex.CiT.App.)  An  instruction  chin- 
ing the  defendant  for  liability  in  negligfoL; 
maintaining  the  instrumentality  which  resnltr! 
in  plaintiff  s  injury  held  prejudicial,  where  i» 
issues  of  contributory  negligence  and  proximut" 
cause  were  ignored,  although  such  issues  vejr 
covered  by  other  proper  instructions. — ^Mi>-*>un. 
K.  &  T.  By.  Co.  of  Texas  v.  Cardwell.  1%:  J. 
W.  1073. 

«=>296(7)  (Mo.)  In  an  action  on  fire  pdirj. 
where  defense  was  arson,  added  clanse  that  ^fa* 
presumption  continues  until  he  is  proven  pai'} 
by  the  preponderance  of  the  credible  evidevft' 
held  not  to  cure  error  in  charge  that  in  ciiil 
suits,  as  in  trial  for  crime,  law  presumes  pa- 
son  charged  with  willful  burning  is  innocent.— 
State  ex  rel.  Detroit  Fire  &  Marine  Ins.  Co.  t. 
haumm.  187  S.  W.  23. 


vrn.  CUSTODY,  coin>ucT.  amd  de-  i 

LrSKRATIONS   OF   JXTKY.  ' 

<S=93I4(1)  (Tex.Civ.App.)  Where  the  jury  in  : 
civil  case  announced  that  it  was  divided  ninr  t" 
three  and  could  not  agree,  it  was  improper  for 
the  court  to  emphasize  the  difference  between 
civil  and  criminal  cases,  as  to  deprivation  of  lib- 
erty and  money  judgments,  thus  minimizioe  tii" 
importance  of  the  case  on  trial. — Texas  Ceci. 
R.  Co.  V.  Driver,  187  S.  W.  981. 
<S=>3I4(1)  (Tex.OlT.App.)  When  the  jury  hU 
been  out  two  days  and  asked  to  be  dtscbane'l 
it  was  highly  improper  for  the  judge  to  rf^.f 
that  the  trial  had  been  costly  and  that  he  woiH 
give  them  eight  more  days  to  reach  a  verrfi't. 
where,  in  view  of  terrific  storm  conditions  aod 
lack  of  communication  with  their  homes,  tie 
jury  might  have  been  and  apparently  was  co- 
erced into  rendering  a  compromise  verdict- 
Hunter  T.  Hunter,  187  S.  W.  1049. 

IX.   VERDIOT. 

(A)   General   Verdict. 

«=>323  (Mo.App.)  RCT.  St  1909,  f  7280,  re- 
quiring all  agreeing  jurors  to  sign  the  verdict 
unless  unanimously  rendered,  when  the  fore- 
man alone  signs  it,  refers  to  a  three-fourths  ver- 
dict authorized  by  the  amended  Oinstitution  and 
is  inapplicable  to  one  returned  by  11  jurors  un- 
der a  stipulation  that  the  case  might  pror**d 
with  them  the  same  as  with  12  jurors.- Kitsob.T 
V.  Carrels,  187  S.  W.  1120. 

€=3343  (Ark.)  Where  there  is  evidence  to  sus- 
tain plaintiff's  cause  of  action,  a  material  is^ae 
must  be  treat^  as  settled  by  the  verdict- 
Southern  Woodmen  v.  Davis,  187  S.   W.  63S. 

(D)   Special  Interroitatorles  and  Flndiarx. 

«=»350(1)  (Tex.Civ.App.)  It  is  error  to  sobmit 
an  issue  not  raised  by  the  evidence. — Bender  v. 
Bender,  187  S.  W.  735. 

«=»350(3)  (Tex.Civ.App.)  In  wife's  suit  to  s*t 
aside  decree  of  divorce  fraudulently  obtains] 
by  husband,  requested  special  issue  as  to  wheth- 
er the  decree  would  have  been  rendered  if  th« 
clerk  had  received  the  jury  fee  held  speculative 
and  immaterial.— McConkey  v.  McConkey,  1ST 
S.  W.  1100. 

<3=>350(4)  (Tex.Civ.App.)  In  action  on  accident  ' 
policy,  the  issue  being  whether  nail  in  insu^;^l 
foot  caused  death,  hela  proper  to  refuse  an  is$u« 
whether  deceased  s  sticking  a  nail  in  his  fout 
was  tbe  solo  cause  of  death,  and  to  submit  isi-ue 
whether  death  was  "caused  solely  through  ex- 
ternal,   violent    and   acddental    meana."— Com- 
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monwesth  Bonding  ft  Casnalty  In*.  Oo.  ▼.-  H«n- 

bricks,  187  s.  w.  eaa 

€=>350(6)  (Tex.Civ.App.)  In  action  toi  injuries 
at  railroad  crossing,  defendant's  special  issue 
as  to  the  distance  from  ttie  crossina  to  caboose 
on  passing  track,  was  properly  refused  as  be- 
ing an  evidentiary  fact.— Kansas  City,_M.  &  O. 
Ry.  Co.  of  Texas  ▼.  Dnrrett,  587  g.  W.  427. 

«S=s>350(6)  (Tex.Ciy.App.)  Eyidence  held  to  re- 
quire submission  of  special  issue  whettier  a 
very  prudent  person  under  the  circumstances 
would  have  foreseen  tl)e  plaintiff's  act  in  leav- 
ing a  train  baited  .at  a  distance  from  station 
and  her  injury ;  the  carrier's  liability  depending 
on  vrhether  by  the  highest  degree  of  care  it 
could  have  been  anticipated.— 'Texas  .Cent  B. 
Co.  V.  Driver,  187  S.  W,  981. 

<S=a35l(l)  (Tex.CivJ^pp.)  Mai  court's  allow- 
ance of  an  hour  or  an  hour  and  a  half  for  coun- 
sel to  prepare  and  file  objections  to  the  special 
issues  submitted  and  special  issues  which  it  de-; 
sired  to  have  submitted  held  not  an  abuse  of 
its  discretion.— McConkey  v.  McConkey, '  187  S. 
W.  1100. 

^=»35  i  (5)  (Tex.  Oiv.  App.)  Bequested  issues 
were  properly  refused,  where,  so  far  as  proper, 
they  were  sufficiently  comprehended  in  the  spe- 
cial issues  submitted. — ^McOonkey  v.  McConkey, 
187  S.  W.  1100. 

In  wife's  action  to  vacate  decree  of  divorce 
fraudulently  obtained  by  husband,  failure  to 
submit  the  issue  of  fraud  or  to  require  a  Binding 
thereof  held  immaterial  where  it  was  a  neces- 
sary inference  from  the  facta  actually  submit- 
ted and  found.— Id. 

«=»356(5)  (Tex.Civ.App.)  Where  finding  upon 
special  issue  is  not  essential  to  proper  judg- 
ment, inability  of  jury  to  answer  socb  lasue 
does  not  invalidate  judgment  rendered  upon  an- 
swer to  pertinent  issue. — Ueliance  Ijfe  Ins.  Co. 
V.  Beaton,  187  8.  W.  748. 

X.   TBIAI.  BT  COUBT. 

(B)  Ffndlnara  of  W*et  <ui4l  GoBOlaalona 
of  Liavr. 

<=»396(1)  (Tex.CiT.Ap(>.)  A  plea  having  been 
eliminated,  by  the  sustaining  of  exceptions  there- 
to, will  not  sustain  a  finding,  and  judgment 
thereon,  for  defendant.— B^rst  Nat,  Bank  of 
BosweU,  N.  M.,  ▼.  Browne  Grain  Co.,  187  S.  W. 
489. 

©='396(2)  (Tex.Civ.App.)  A  finding  for  a 
drawee  of  a  draft,  sued  by  the  payee,  who  had 
cashed  it  for  the  drawer,  that  the  drawer  had  a 
deposit  with  the  payee  sufficient  to  repay  it,  is 
unauthorized,  in  the  absence  of  plea  of  such 
fact.- First  Nat.  Bank  of  Roswell,  N.  M.,  v. 
Browne  Grain  Co.,  187  8.  W.  489: 

Xl.  WATVER   AND    OOBREOTIOK   OF 
IKBEOUXARITIES  AND  EBBOBS. 

^s>4l8  (Mo.)  Refusal  of  instructions  in  the  na- 
ture of  demurrers  to  the  evidence  need  not  be 
reviewed,  where  the  party  requesting  them  after- 
'wards  introduced  evidence,  abandoning  his  posu- 
tion  indicated  by  them. — McWTiirt  v.  Chicago 
&  A.  R.  Co.,  187  S.  W.  830. 

TROVER  AND  CONVERSION. 

See  Estoppel,  9=968. 

I.  ACTS  CONS VIT  U  TIA  O  COirVEB- 

SXOir.  Airo  I.XABIUTT 

THEBEFOB. 

^=9 1 1  (Mo.App.)  A  coal  dealer,  who  received 
coal  stolen  from  a  mine  by  a  servant  of  the 
mine  owner,  is  guilty  of  a  conversion. — Pitts- 
burg &  Midway  Coal  Co.  v,  Laning  Harris 
Coal  Co..  187  S.  W.  263. 


n.  Aonomk 

(A)   Riarht  of  AcUon  ■■<  Dafemaea. 

«=»2Z  (Mo.App.)  Where  platntilFs  ahipptng 
flerk  was  tot  clothed  with  any  indicia  of  own- 
ership or  allowed  to  BtM  on  his  own  behalf, 
held  that,  where  he  stole  coal  and  disposed  at  It 
through  defendant,  defendant  could  not  es- 
cape liability  on  the  ground  that  plaintiff 
should  have  earlier  discovered  the  thefts. — 
Pittsburg  &  Midway  Coal  Co.  v.  Laning  Harris 
Coal  Co.,  187  S.  W.  263. 

TRUST  DEEDS. 

See  Mortgages. 

TRUSTEE  PROCESS. 

See  Gamieliment. 

TRUSTEES. 

See  CorporatioaB,   4»S12. 

TRUSTS. 

See  Charitiw:   IdioitatiaB  of  Actions,  «=>102; 
Wills,  «s>682. 

I.  OBEATION,  BXItHtENOE,  AITD  VA- 

(B)  R«a«iltliiv  Traata. 
9=»77  (Mo.)  In  case  of  a  claimed  resulting  trust 
arising  from  the  payment  of  the  purchase  price 
of  realty  and  title  being  taken  in  the  name  of 
another,  relation  of  trustee  and  cestui  must  re- 
sult from  facts  as  they  existed  at  the  time  of  or 
anterior  to  the  purchase.— Barrett  v.  Foote,  187 
S.  W.  67. 

4ss>79  (Mo.)  Where  purcliaae  money  for  realty 
is  paid  by  two  persons  and  title  taken  in  the 
name  of  one,  the  land  ia  held  by  the  latter  in 
resulting  trust  in  favor  of  both  purchasers  in 
proportion  to  the^mouht  paid  by  each.— Barrett 
V.  Foote,  187  8.  Wr67. 

«=>89(2)  (Ark.)  Evidence  held  to  sustain  a  find- 
ing that  no  resulting  trust  arose  from  defend- 
ant's purchase,  in  her  own  tiame,  of  certain  lota 
with  money,  furnished  by  plaintiff,  but  that  the 
money  was  advanced  as .  a  loan.— Schneider  t. 
Bnnn,  187  8.  W.  625. 

(0>  COBMractlve   Traata. 

9=3 1 00  (Ark.)  A  parol  trust,  arising  out  of 
plaintiff's  agreement  to  buy  in  defendant's  land 
on  foreclosure  and  to  allow  defendant  to  redeem 
on  payment  of  purchase  price,  will,  where  to 
refuse  to  enforce  it  would  give  plaintiff  an  un- 
conscionable advantage,  be  enforced. — Strasner 
V.  CarroU,  187  S.  W.  1057. 

9=9 1 02(2)  (Mo.App.)  No  trust  arises,  but  mere- 
ly a  contractual  relation,  where  on  final  set- 
tlement by  a  guardian  the  wards  acknowledge 
receipt  of  balance,  without  receiWng  anything, 
and  the  guardian  promises  to  pay  them  in  the 
futur*.— Koyi  v.  Lay,  187  S.  W.  279. 
«=»  1 1 0  (Ark.)  In  ejectment  to  recover  land, 
evidence,  held  to  show  that  plaintiff  bought  in 
the  land  at  foreclosure  of  a  mortgage  under  an 
agreement  that  he  should  convey  to  defendant, 
the  owner,  on  receipt  of  amount  advanced. — 
Strasner  v.  CarroU,  187  8.  W.  1057. 

n.   OONSTBUCTION    AND    OPEBA- 
TION. 

(B)  Batate  or  Inter«at  of  Trnatee  and   ol 
Ceatnl   ftne  Trnat. 

9=^151(1)  (Ark.)  Where  a  surviving  husband 
was  devised  a  certain  amount  per  month  pay- 
able by  the  trustee  for  his  support,  whioi 
amount  wasaecessary  therefor,  bis  interest  was 
not  subject  to  levy  and  attachment  at  the  suit 
of  his  creditors. — Fortner  v.  Phillips,  187  S. 
W.  SIS.  '    ' 
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IT.  BCAHAOmBHT  AXS  DISPOSAXi 
'     OF  TJBtVST  PROPEHXT.    • 

€=»257  (Mo.App.)  Where  -  title  to  ibares  in 
trust  funds  has  been  adjudicated,  one  to  whom 
for  convenience  the  fund  has  been  intrusted  can- 
not complain  ,that.  in  suit  to  have  certain  shares 
of  the  fund  transferred  to  guardian  for  certain 
cestuis,  another  cestui  is  not  joined. — Austin  v. 
Ennis,  187  S.  W.  509. 

VI.  ACCOUNTINOAND  COHFEirSA- 
TION  OF  TRTTSTEE. 

®=»296  (Mo.App.)  Trustee  paying  and  distrib- 
uting a  trust  fund  under  decree  of  court  is  in- 
demnified by  the  order  itself,  and  needs  no 
release.— Austin  t.  Bnnia,  187  S.  W.  699. 

UNDUE  INFLUENCE. 

Se«  Wills,  «=>16g,  166. 

UNIFORMITY. 

See  Taxation,  $=940. 

UNITED  STATES. 

See  Patents. 

UNLAWFUL  DETAINER. 

See  Forcible  Entry  and  Detainer ;  Landlord  and 
Tenant,  «s»291. 

USAGES. 

See  Customs  and  Usages. 

VACATION. 

See  Chattel  Mortgages,  «=»202;  DiTorce,  e=> 
105,  167;  Jndgment,  €=>358,  386;  Morteages, 
9=>529;  Municipal  Corporations,  4=»57o. 

VAGRANCY. 

See  Witnesses,  ®=s>345. 

VALUL 

See  Courts,  <e=5>122,  170,  231;  Evidence,  «=» 
472,  474,  625,  643,  671 ;  Insurance,  es»660. 

VALUED  POLICIES. 

See  Insorance,  ^ssSOO. 

VARIANCE. 

See  Indictment  and  Information,  ^»174. 

VENDOR  AND  PURCHASER. 

See  Contracts,  ie=>10:  Frauds,  Statute  of,  «=» 
72;  Landlord  and  Tenant,  ^=99;  Logs  and 
Logging,  C=»2;  Mortgages,  <S=2t)5,  502-529 ; 
MuDicipal  Corporations,  <©=575,  578;  Sales; 
Specific  Performance;  Trusts,  ®=>100;  Wa- 
ters and  Water  Courses,  ®=389. 

I.  KEQUISITES  AND  VAXJDITT  OF 
CONTRACT. 

<e=»r3  (Tex.CiT.App.)  A  contract  for  sale  of 
land  which  was  an  ordinary  land  sale  contract 
providing  for  earnest  money,  examination  of 
title,  ond  making  title  good  or  return  of  eacnest 
money  held  not  lacking  consideration. — ^Bender 
V.  Bender.  187  S.  W.  735.  - 
®=»44  (Tex.Civ.App.)  Evidence  held  not  suffi- 
cient to  raise  the  issue  of  undue  influence  pro- 
curing contract  of  sale.— Bender  v.  Bender,  187 
S.  Vr,  735. 

V.  RIGHTS  AMD  UCABIUTXES  OF 

PARTIES. 

(C)   Bona  Fide  PnreliMera. 

♦=»a32(9)  (Tex.Civ.App.)  Possession  of  a   ten- 
ant, tboagb  under  a  lease  for  the  year,  la  aetlce 


to  a  pvrchbser;  patting  bim  on  Inqairy  aa  to  his 
having  an  oral  lease  for  the  next  year.— Jackson 
V.  Walls,  187  a  W.  676. 

VI.  REMEDIFS  OF  VEKDOB. 

(A)   Ijlen  and  Reeoverr  of  I<and. 

<£=r»a78.(Tex.Oiv.App.)  Vernon's  Seylea'  Ann. 
Civ.  St.  art.  5095,  relating  to  vendor's  liens  pro- 
viding the  lien  shall  be  in  force  until  four 
years  after  the  maturity  provided  in  an  exten- 
sion, and  the  date  of  matnritjy  set  forth  in  the 
deed  of  conveyance  or  the  recorded  extension  of 
the  same  shall  be  conclusive  as  to  the  date  of  ma- 
turity, is  a  statnte  of  limitations  for  the  pro- 
tection of  those  who  may  deal  with  lands, 
against  undisclosed  liens  against  them. — Barger 
T.  Brubaker,  187  S.  W.  1025. 

4='28l(3)  (Mo.App.)  In  partition,  wherein  the 
appealing  defendant  sought  to  have  a  vendor's 
lien  enforced  against  the  proceeds  of  the  sale, 
and  where  another  defendant  had  a  prior  lien 
by  virtue  of  a  trust  deed,  evidence  held  to  sus- 
tain a  Judgment  awarding  a  vendor's  lien 
against  proceeds  subject  to  deed  of  trust- 
Hodges  T.  Bryant,  187  S.  W.  623. 

VENUE. 

I.   NATtTRS  OR  StJBJECT  OF  ACTIOH. 

€=>7  (Tex.Cir.App.)  In  action  by  buyer  of  ap- 
ples for  breach  of  seller's  oral  agreement  to 
make  good  damage  if  buyer  would  accept  abip- 
ment,  seller's  plea  of  privilege  held  properly 
sustained.— Gensbeis  ▼■  Neely,  187  S.  W.  247. 


U. 


DOMIOnf   OR   RESIDENCE   OF 
PARTIES. 


€=»22(1)  (Tex.Civ.App.)  In  a  suit  for  a  specific 
fund  to  which  other  litigants  make  claim,  the 
venue  of  the  action  may  be  laid  in  any  county 
in  which  any  one  or  more  of  the  proper  or  nec- 
essary defeudants  reside. — Roaring  Springs  In- 
flppendent  School  Dist.  v.  McAbee,  187  S.  W. 
431. 

«s»27  (Tex.Civ.App.)  Under  Vemon's  Sayles' 
Ann.  Civ.  St  1014,  art  1830,  providing  that 
transfer  or  assignment  of  a  chose  in  action  shall 
not  clutnge  the  vcnne,  in  an  action  on  contract 
against  a  school  district  in  which  the  receiver 
of  plaintiff's  assignor  is  a  party  defendant,  tlie 
school  district  may  claim  a  transfer  under  ar- 
ticle 1S32  to  the  county  of  its  situs  notwith- 
standing nonresidence  of  such  receiver. — Roar- 
ing Springs  Independent  School  Dist  t.  Mc- 
Abee, 187  S.  W.  431. 

«=>32(2)  (Ark.)  Under  Kirby'a  Dig.  S  6074.  de- 
fendant's objection  to  trial  in  a  county  other 
than  that  of  his  reaidenoe,  where  service  was 
had  in  the  county  of  his  residence,  held  not 
waived  by  filing  a  counterclaim,  by  taking  ap- 
peal from  justice  court,  or  by  taking  appeal  to 
Supreme  Court. — Seelbinder  T.  Witherspoon. 
187   S.  W.  325. 

«=»32C2)  (Tex.Civ.App.)  Where  defendant 
through  no  fault  of  the  clerk  or  plaintiff  or  hit 
attorneys,  fails  to  call  the  coort  s  attention  to 
a  plea  of  privilege  at  the  term  at  which  filed, 
and  there  was  time  for  the  court  to  have  passe<] 
on  it,  and  the  case  Is  not  continued  without 
prejudice  to  such  plea,  he  waives  bis  right  to 
have  the  plea  passed  on  at  a  subsequent  term, 
under  Vernon's  Sayles'  Aon.  Qv.  St  1014,  art 
1910,  and  district  and  county  court  rule  24  (142 
S.  W.  xix).— Smith  T,  First  Nat  Bank  of  Wactj. 
187  S.  W.  283. 

Where  defendant  fails  to  have  a  plea  of 
privilege  heard  at  the  term  at  which  filed,  be 
cannot. file  an  amended  plea  of  privilege  after 
the  case  has  been  continued  for  that  term,  undcM 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  art.  19HV 
and  district  and  county  court  rule  24  (142  & 
W.  xix).-Id.         .  \  «  o. 
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VERDICT. 

See  Appeal  and  Error,  «s»89&-1022;  Criminal 
Law,  iS=»875,  1150;  Divorce,  «=»149;  Judg- 
ment, iS=»256:  New  Trial,  «=»68,  75,  143; 
Beplevut,  «=»83;    TrUl,  «=»323-3S6. 

VERIFICATION. 

See  Justices  of  the  Peace,  ^»202l 

VESTED  RIGHTS. 

See  Constitutional  Law,  ^=>101;  Insorance, 
<8=»783. 

VIEW. 

See  Trial,  «=328. 

VOTERS. 

See  elections. 

WAGES. 

See  Parent  and  Child,  «=se. 

WAIVER. 

See  Appeal  and  Error,  €=sl078;  Appearance, 
€=>4,  2A;  Bills  and  Notes,  e=s>422;  Carriers, 
€=>159,  218;  Coastitutiuual  Law,  «=>43; 
Criminal  Law,  4=9225;  Estoppel;  Insurance, 
«=»376,  383,  658,  623,  724;  Parties,  <»=>06: 
Trial,  «s»418;  Venue,  «=»32:  Witnesses, 
«=»181,  219. 

WARDS. 

See  Guardian  and  Ward. 

WARNING. 

See  Master  and  Servant,  «=9l54,  IbS. 

WARRANT. 

See  Counties,  «=>196. 

WARRANTY. 

See  Bills  and  Notes,  €=3296;  Insurance,  <S=> 
265,  267. 

WATERS  AND  WATER  COURSES. 

Se«  Boundaries,  C=3l4;  Lefvees;  Statutes,  ^=> 
90. 

n.  NATmtAIi  WATER  COVKSBS. 

(E)   Bed  and  Banka  of  Stream. 

®ss>89  (Mo.)  Whenever  land  is  sold  and  convey- 
ed as  being  bounded  by  a  water  course,  the 
water  course  usque  ad  Slum  aqute  is  included. — 
Whiteside  v.  OasU  Club.  187  S.  W.  27. 

Vm.   ARTIFICIAIi   FOXOS.    REB£R- 

VOIRS,  AMD   CHAirNXXS,  DAMS. 

AND   FLOWAOE. 

«=>I7I(1)  (Mo.App.)  A  railroad  was  not  neg- 
ligent in  constructing  an  embankment  with  a 
90-foot  opening  for  a  water  course,  unless  it 
bad  reasonable  cause  to  believe  that  a  larger 
opening  would  be  required  to  dispose  of  water 
likely  to  accumulate.— Sherwood  v.  St.  Louis 
S.  W.  Ry.  Co.,  187  S.  W.  260. 

Damages  for  overflow  during  an  extraordinary 
flood,  ^alleged  to  have  been  caused  by  railway  s 
negligence  in  leaving  insufficient  opening  in 
embankment,  cannot  be  allowed,  unless  the  in- 
jury would  not  have  occurred  unless  the  open- 
ing was  too  small. — Id. 

^=>I78(1)  (Mo.App.)  Damages  for  overflow  on 
land,  alleged  to  have  been  caused  by  railway's 
negligence  in  leaving  insufficient  opening  in 
embankment,  are  not  the  entire  damage  but  only 
that  caused  by  the  insufficient  opening. — Sher- 
wood V.  St.  Louis  S.  W.  Ry.  Co.,  187  S.  W. 
260. 


See  Highways. 


See  Dower. 


WAYS. 
WIDOWS. 


WILLS. 


See  Charities;   Descent  and  Distribution;    Ex- 
ecutors and  Administrators ;  Trusts. 

IV.  BEQXriSITES    AITD    VAUDITT. 
(F)   Mistake,  Cmdae  laflnenee,  and  Fraud. 

9=°  1 63(2)  (Mo.)  Where  a  person  occupying  a 
fiduciary  relation  toward  testator  is  made  a  lega- 
tee or  devisee  on  a  scheme  for  his  enrichment  is 
provided  by  the  will,  a  presumption  of  undue 
influence  arises,  and  the  burden  of  proof  is  on 
him  to  n^ative  such  presumption. — Ryan  v. 
Rutledge,  187  S.  W.  877. 
«=>  166(2)  (Mo.)  Evidence  held  insufficient  to 
show  undue  influence  exercised  by  a  trustee  over 
the  testator,  where  such  trustee  derived  no  beue- 
flt  from  the  provisions  of  the  will  except  his 
legal  fees  as  trustee.— Byon  v.  Rutledge,  187  S. 
W.  877. 

V.  PROBATE,  ESTABUSHMXITT,  AKD 

AHmrUCEMT. 
(I)   BearlnK   or   Trial. 

«=3324(3)  (Mo.)  Evidence  held  sufficient  to  war- 
rant a  directed  verdict  for  defendant  in  an  ac- 
tion by  plaintiffs  to  set  aside  the  provisions  of 
a  will  for  undue  influence.— Byan  t.  Butledge, 
187  S,  W.  877. 

▼I.   COKSTRirCTION. 

(A)   General   Rniea. 

®=439  (Ark.)  The  purpose  of  all  rules  for  con- 
struction of  wills  is  to  ascertain  and  effectuate 
intention  of  testator,  but  they  are  ordinarUy 
only  resorted  to  where  there  are  ambiguous,  in- 
consistent, or  repugnant  clauses. — State  v. 
Gaughan,  187  S.  W.  918. 
®=3476  (Ark.)  A  codicil  must  be  construed  in 
connection  with  the  will  and  its  language  har- 
monized therewith  where  there  is  no  repugnancy. 
—State  v.  Gaughan,  187  S.  W.  918. 
«=>48l  (Ark.)  A  will  is  effective  from  testator's 
death,  so  that  one  cannot  dispose  of  property 
by  will  during  his  natural  life.— State  v.  Gau- 
ghan, 187  S.  W.  918. 

®=s>48l  (Mo.)  A  will  takes  effect  at  testator's 
death.— Williamson  v.  Roberts,  187  S.  W.  19. 
®=>4I6  (Mo.)  In  making  his  will,  a  person  is 
presumed  to  hold  in  judgment  what  property, 
and  the  method  of  its  distribution,  which  h« 
shall  own  at  the  time  of  his  death.— Williamson 
v.  Roberts,  187  8.   W.  19. 

(B)  Nature   of  Gatatea   and    latereata   Cre* 
ated. 

<S=s>600(l)  (Ark.)  Where  testator's  will  gave  his 
wife  a  life  estate  with  power  of  disposition 
which  she  must  exercise  in  her  lifetime,  if  at  all, 
the  wife's  estate  in  the  land  was  not  enlarged 
into  a  fee.— State  v.  Gaughan,  187  S.  W.  018. 
l8s»608(l)  (Ark.)  Bv  terms  of  testator's  will 
and  codicil,  devise  held  to  create  estate  in  fee 
simple  in  widow  in  undivided  half  of  realty  re- 
maining undisposed  of  at  her  deatli,  under  rule 
in  Shelley's  Case.— State  v.  Gaughan,  187  S.  W. 
918. 

(Bt)  IBa<«.tca  la  Trust  and  fAvrcn. 

«=>682(2)  (Ark.)  Under  direction  of  will  of  his 
deceased  wlf^  that  the  executor  pay  him  $50 
per  month  for  life,  defendant  held  to  take  no  •>. 
property  right,  biit  to  be  simply  the  beneficiary 
of  a  trust  for  his  support. — ^Fortncr  v.  Phillips,  J 
187STW.  318. 
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VH.  BIGHTS  AXD  UABIUCTES  OV 
DKVIBEES  AXD  X.EOATEESl 

(D)   KleetloB. 

«:9783  (Mo.)  A  svrTJTinc  hnsbaDii  entitled  to 
the  fee  of  one  half  of  the  land  of  which  his 
wife  had  died  seised  in  fee  conld  not  take  soch 
interest  contrary  to  the  terms  of  her  will,  and 
al-oo  take  a  life  estate  in  the  other  half  nnder 
the  will,  bat  was  put  to  his  election  whether  to 
claim  nnder  the  statute  or  the  wiU. — iScbaater 
y.  Morton,  IbT  S.  W.  2. 

(E)   Abateaieat, 

€=»8I2  (Mo.App.)  A  will,  containinK  specific 
and  s<>neral  bequests  and  disposing  of  decedent's 
residuary  estate,  is  strong  evidence  that  testator 
believerl  the  estate  would  be  ample  to  discbar^ 
all  the  Icsacies,  and  that  it  was  not  intended 
that  specific  legacies  shonld  be  subject  to  deduc- 
tion or  abatement  in  favor  of  general  legacies. — 
In  re  Drew's  Estate,  187  S.  W.  788. 

Where  testator  by  specific  legacy  devised  her 
interest  in  a  leasehold  to  respondent,  such  lega- 
cy was  not  subject  to  abatement  or  dednction,  in 
order  to  pay  a  general  lei;acy  to  e  religious  in- 
stitution, although  tbe  will  contained  a  clause 
that,  should  testator's  personal  estate  prove  in- 
sutticient  fur  tbe  payment  of  such  general  be- 
quest, resort  should  be  had  to  any  realty  of 
which  testator  died  seised  and  possessed. — Id. 

WITHDRAWAL 

See  Criminal  Law,  «=»274,  729;  Trial,  «s>145. 

WITNESSES. 

8ee  Appeal  and  Error,  9=9994;  Criminal  Law, 
<8=»315,  5&4,  721%,  742,  942,  1170%;  Depo- 
sitions; Evidence;  Prohibition,  9=>5;  Trial, 
«=>41,  140,  210. 

n.  COMFETEMCT. 

(A)  Catpaeltr    and    dnallflcmtlona    In    Gtea« 
•ral. 

«=>37(1)  (Tex.Civ.App.)  Under  the  general  rules 
of  evidence,  all  persons  are  competent  witnesses 
to  tCHtify  to  any  fact  relative  and  material  to 
the  matter  under  investigation,  and  which  is 
witliin  their  knowledge,  and  are  disqualified  to 
so  testify  only  because  excepted  by  some  special 
statute.— PeU  v.  Warren,  187  S.  W.  1052. 
^»49  (Tex.CrApp.)  One  convicted  of  a  felony, 
whose  sentence  was  suspended  in  good  behavior, 
is,  until  tbe  suspension  is  revoked  and  sentence 
poonouuced,  a  competent  witnesH. — Coleman  v. 
.State,  187  8.  W.  481. 

4=952(7)  (Tex.Cr.App.)  In  prosecution  for  ar- 
son, where  jury  could  find  a  conspiracy  between 
defendant  and  his  wife  to  burn  a  building  for 
insurance,  testimony  that  the  wife  told  him 
she  would  burn  the  place  for  the  insurance 
brf<)T«  she  would  go  broke,  held  admissible,  de- 
spite Htntntc  prohibitiug  the  state  from  making 
a  wife  tpatifv  ngiiiuRt  her  hUHband. — Arensman 
V.  State,  187"S.  W.  471. 

€s»53(2)  (Mo.App.)  In  action  by  husband 
against  street  car  company  for  injuries  to  wife 
causing  loss  of  her  services,  the  wife's  testimony 
is  Incompetent,  notwithstanding  Rev.  St.  1909, 
i  O.j.'jO. — Lynch  v.  United  Rys.  Co.  of  St.  Louis, 
387  S.  W.  800. 

^=>78  (Tex.Cr.App.)  A  copy  of  the  pardon  is 
tlie  best  evidence  to  show  that  a  witness  pre- 
viously incompetent  was  rendered  competent. — 
Baker  v.  State,  187  S.  W.  040. 

(B)  Parttea  and  Persoaa  lataraated  tn 
Bvent, 

43»92  (Mo.)  At  common  law  persons  having  a 
legal,  certain,  and  immediate  interest  in  a  con- 
tract or  cause  of  action  were  incompetent  to 
testify  in  their  own  behalf  or  in  behalf  of  any 
person  claiming  under  them.— Wagner  v.  Binder, 
187  S.  W.  lliJ8. 
The  true  test  of  interest  of  a  witness  ia,  will 


he  either  gain  or  lose  by  tbe  direct  legal  opera- 
tion and  effect  of  the  jndgment,  or  will  the  re<^ 
ord  be  lefal  evida>ce  for  or  against  him  in  some 
other  action.— Id. 


(C)  TeatlaiOBT  •'  Partlea  ar  Penoaa  la- 
terested,  tor  or  asaiaat  Ke»rea«ata- 
tlTca.  Sar-rlirava,  or  Sa«t'»a«uia  ia  Ti- 
tle or  iDiereat  of  Peraoaa  I>«e«asc4 
or  iBco^actoBt. 

«=9l28  (Mo.)  The  rule,  as  to  the  exclasion  ot 
the  testimony  of  a  witness  interested  in  the  re- 
sult as  to  conrersatioDB  with  a  party  since  de- 
ceased, apices  with  equal  force  to  actions  in  tort 
and  in  contract. — Wagner  v.  Binder,  187  S.  W. 
1128. 

4s»  140(1)  (Ma)  In  an  action  for  fraud  for  in- 
ducing plaintiff  to  sell  shares  of  corporate  stock 
for  less  than  their  value,  where  her  agreemrct 
of  sale  was  made  on  condition  that  anotb(>r 
stockholder  should  sell  his  shares  at  the  saine 
time  and  on  the  same  terms,  held,  that  sncb 
shareholder  was  not  disqualified  by  interest  >.<:  a 
witness  to  conversations  with  a  defendant  ciiKe 
deceased.- Wagner  v.  Binder,  187  S.  W.  ll'JS. 
9s>l4l  (Mo.)  In  an  action  for  frand.  an  agent 
of  plaintiff  who  is  not  a  party  to  the  suit  is 
not  disqualified,  under  Bev.  St.  1909,  S  6^.54. 
nor  under  the  common  law,  from  testifying  as 
to  representations  made  by  a  deceased  defendant 
regarding  the  value  of  plaintiff's  stock. — Wagner 
v.  Binder,  187  8.  W.  1128. 
«=»I44(1)  (Mo.App.)  Under  Rev.  St  1909.  i 
6354,  in  action  against  corporation  for  injuries 
caused  by  tbe  driver  of  its  wagon,  deceased  be- 
fore suit,  plaintiff,  could  not  testify  to  the  acts 
of  the  driver  which  it  was  claimed  caused  the 
accident,  but  was  competent  as  to  the  damages. 
-Bums  V.  Polar  Wave  Ice  &  Fuel  Co.,  1S7 
S.  W.  145. 

9=»I44(2)  (Mo.)  In  an  action  for  fraad  in  in- 
ducing plaintiff  to  sell  shares  of  corporate  stock, 
Slaintiff  is  disqualified  under  Rev.  Sti  1909.  f 
354,  as  a  witness  to  conversations  with  a  de- 
fendant since  deceased. — Wagner  ▼.  Binder,  1ST 
8.  W.  1128. 

9s»l48  (Mo.)  In  an  action  for  frand  for  indiv^ 
ing  plaintiff  to  sell  shares  of  corporate  stock  fnr 
less  than  their  value,  where  one  of  the  defend- 
ants was  dead,  plaintiff  was  a  competent  wit- 
ness against  a  living  defendant,  although  not  &a 
against  the  deceased  defendant. — Wagner  v.  Bin- 
der, 187  S.  W.  1128. 

<S=>I50(3)  (Tex.Civ.App.)  Suit  for  partition 
against  plaintiff's  broUier  and  sister,  as  heirs 
of  their  deceased  father,  held  a  suit  b^  or  against 
heirs  of  a  deceased  as  such,  within  Vernon's 
Sayles'  Ann.  Civ.  St,  1914,  art.  3690,  so  thst 
defendants'  testimony  as  to  statements  made  b; 
and  transactions  had  with  decedent,  tending  to 
establish  their  interest,  was  inadmissible.— Peil 
V.  Warren,  187  S.  W.  1052. 
®=>I54  (Mo.)  A  corporation  can  speak  only 
through  its  officers  and  agents,  and,  upon  their 
death,  an  adverse  party  cannot  testify  as  to  eoa- 
versations  with  them  in  regard  to  the  caoae  at 
suit.— Wagner  v.  Binder,  187  8.  W.  112& 
©=3155  (Tex.Civ.App.)  In  8uit_  for  partiticn 
against  plaintiff's  brother  and  sister  as  sarviv- 
ing  heirs  of  their  deceased  father,  defendants 
held  opposite  parties,  within  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  3090,  incompetent  to 
testify  to  transactions  with  and  statements  by 
the  deceased  unless  called  thereto  by  plaintiff.— 
Peil  V.  Warren,  187  S.  W.  1052. 
<g=>l59(7)  (Tex.Civ.App.)  In  suit  against  cor- 
porations to  remove  cloud  on  title  by  one  claim- 
ing under  parol  gift  from  a  decedent,  testi- 
mony of  plaintiff  as  to  transections  with  and 
statements  by  such  decedent,  showing  the  gift 
hcltl  ndmi.ssiWe.— First  State  Bank  *  Trust 
C6.  of  Abilpnc  v.  Walker,  187  S.  W.  724 
<S=sl78(l)  (MoApp.)  Taking  deposition 
witness  held  to  waive  his  incompetency  to 
tify  concerning  transactions  had  with  one  since 
deceased,— Hush  v.  Block,  187  S.  W.  158. 
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^s>l80  (Mo.App.)  In  acHon  aacatnst  a  corpora' 
tion  for  injniles  caused  by  the  driver  of  its 
wagon,  deceased  before  mit,  general  obleetion 
to  plaintifTg  competency  as  a  witness  was 
properly  otermled,  though  en  proper  objection 
be  was  incompetent  to  testify  to  the  acts  of 
the  driver  which  caused  the  accident.— Burns 
V.  Polar  Wave  Ice  &  Fuel  Co.,  187  S.  W.  145. 
^3 1 81  (Mo.App.)  Objection  to  competency  of 
plaintiff's  testimony  relative  to  ajrreement  be- 
tween him  and  defendant's  predecessor,  since 
deceased,  is  waived  by  defendant's  examining 
plaintiff  on  deposition  during  pendency  of  suit 
nnd  after  the  death,  although  deposition  was 
never  transcribed  and  filed.— P.  M.  Bruner 
Oronitoid  Co.  v.  Glencoe  Lime  &  Cement  Co., 
18T  S.  W.  8(Kr. 

(D)   Confldantlal  Relationa  and  PrlTileved 
CoinatiiBleatloiia. 

«=>2I9(S)  (Mo.)  Under  Rev.  St.  1900,  S  6362, 
making  physicians  incompetent  witnesses  as  to 
any  information  acquired  from  a  patient,  held, 
this  privilege  is  waived  by  testimony  of  the 
plaintiff  as  to  advice  given  by  his  attending 
physician  as  to  his  physical  condition  and  fu- 
ture fitness  for  work.— Blnnkenbaker  v.  St. 
Louis  &  S.  P.  R.  Co.,  187  S.  W.  840. 
®=»2I9(5)  (JIo.App.)  Where  plaintiff  introduc- 
ed a  deposition  of  a  physician  who  treated  her, 
and  testified  herself  regarding  her  treatment, 
etc.,  held,  that  she  waived,  her  privilege  to  object 
to  the  testimony  of  another  physician  who  treat- 
ed her.— Priebe  v.  Crandall,  187  S.  W.  605. 

m.  BXAMUfATIOK. 

tA)  Taklnv  TaatlmoBT  >•  Seneral. 

$=>240(2)  (McApp.)  Alkrwance  of  a  leading 
question  to  a  witness  called  to  impeach  de- 
fendant's own  character  witness  held  within 
the  trial  court's  discretion.— Denbler  v.  United 
Rys.  Co.  of  St.  Lonia,  187  S.  W.  813. 

(B)    Croaa-BzamlBatlon   amd   Re-Bxaimlna- 
tloa. 

«=»27l(l)  (Tex.Cr.App.)  Where  a  witness  had 
testified  that  defendant  was  not  present  on  date 
false  note  was  signed,  exhibition  to  witness,  on 
cross-examination,  of  various  notes  and  docu- 
ments not  offered  as  exhibits,  of  different  dates, 
which  he  had  witnessed,  and  questions  concern- 
ing bis  recollection  of  their  dates  held  not  im- 
proper.—Ferguson  V.  State,  187  S.  W.  476. 

rV.  OREDIBIUTT,    IMPEAOHMSNT, 

OONXRAOIGTIOir,  AMD  caiU 

BOBORATIOH. 

(A)  In  Oeneral. 

«=s»3l8  Crex.Civ^pp.)  In  action  for  injuries 
permitting  physician,  witness  (or  plaintiff,  to 
testify  that  ne  bad  testified  for  certain  railroads 
in  similar  cases,  was  error. — Kansas  City,  M. 
&  O.  By.  Co.  of  Texas  v.  Purrett,  187  S.  W. 
427. 

CD)  Cbaraeter  and  Condnet  of  Wltneaa. 

®=>337(5)  (Tex.Cr.App:)  Where  accused  testi- 
fied in  his  own  behalf,  the-state  could  show  that 
he  bad  been  indicted  fw  a.  felony  within  the 
past  seven  years.— Baker  v.  State,  187  S.  W. 
949.     , 

(S:=:3345(2)  (Tex.Cr.App.)  In  murder  trial,  held 
not  error  to  exclude  proof  to  impeach  witness 
that  he  had  been  arrested  for  vagrancy  the  night 
before  testifying.— Neyland  v.  State,  187  S. 
W.    196. 

€=»352  (Ark.)  In  a  prosecution  for  carnally 
knowing  a  female  under  age  of  16  years,  state- 
ment by  a  witness  that  prosecuting  witness  had 
told  her  that  she  loved  some  taan,  would  have 
been  of  a  matter  of  such  general  character  that 
it  ■would  not  have  affected  the  credibility  of 
nroseoutrix  as  a  witness.— Simmons  v.  State, 
1.S7  S.  W.  646. 


«3>3S0  (TM.Cr.App.)  Where  the  state  develop- 
ed that  accused  had  been  indicted  for  a  felony 
within  the  past  seven  years,  he  could  show  his 
acquittal  of  the  charge.— Baker  v.  State,  187  S. 
W.  949. 

«=s>3ei(l)  (Tex.Civ.App.)  In  lessee's  action  for 
damages  from  lessor's  wrongful  refusal  to  con- 
sent to  a  subletting,  where  lessee  attempted  to 
impeach  lessor's  credibility  and  integrity,  testi- 
mony of  witness  who  had  known  lessor  for 
35'  years,  that  he  had  a  good  reputation  for 
truth  and  fair  dealing,  was  admissible.— A.  Har- 
ris &  Co.  V.  Campbell,  187  S.  W.  365. 

(C)  Interest  and  Bias  of  Wltneiia. 

«=»370(e),(Tex.Cr.App.)  Testimony  that  de- 
ceased's wife,  who  was  an  important  witness  for 
the  defense,  did  not  visit  her  husband's  body  for 
some  time  after  bis  murder,  is  admissible.— Bak- 
er V.  State,  187  S.  W.  949. 

(D)  Inconslatent    Statementa    1>t  'Wltnesa. 

€s»379(l)  (Mo.App.)  A  witness  may  be  im- 
peached by  showing  his  former  statements  con- 
tradictory to  those  made  by  him  on  the  witness 
stand.— Deubler  v.  United  Rys.  Co.  of  St  Iiouis, 
187  S.  W.  813. 

«S9379(11)  (Tez.Cr.App.)  Where  defendant's 
witness  testified  that  she  believed  the  deceased 
was  unconscious  when  she  made  statement  that 
defendant  inflicted  Injuries  on  her,  statements 
by  tbe  witness  to  the  physician  who  attended  de- 
ceased, prior  to  so  testifying,  were  admissible 
tcf  impeach  her.— Thompson  v.  State,  187  S.  W. 
204. 

«=»379(11)  (Tex.Cr.App.)  Where  deceased's 
wife  testined  that  the  killing  was  done  in  self- 
defense,  her  statement  soon  after  the  crime  that 
tbe  killing  was  uncalled  for  is  admissible. — Bak- 
er V.  State,  187  S.  W.  040. 
«=»380(5)  (Mo.App.)  Where  defendant's  ad- 
verse character  witness  testified  contrary  to  his 
previous  statement  to  defendant's  claim  agent, 
defendant,  on  the  ground  of  surprise,  was  en- 
titled to  impeach  such  witness.^Deubler  v. 
United  R^s.  Co.  of  St.  Louis,  187  S.  W.  813. 
«=3392(1)  (Tex.Cr.App.)  In  prosecution  for 
murder,  where  a  witness  for  defense  testified  at 
variance  with  statement  made  on  the  day  of  the 
murder,  it  was  proper  for  the  district  attorney, 
who  elicited  such  statement,  to  testify  tliat  he 
wrote  it  as  nearly  in  the  witness'  language  as  he 
could,  using  narrative  form,  and  uiat  he  ex- 
plained the  nature  of  the  inquest  before  taking 
the  statement,  whioh  witness  signed  after  he 
read  it  to  her.- Short  v.  State,  187  S.  W.  056. 

(B)  Contradiction    and    Corroboration    of 
'Witness. 

<@=>402  (Mo.)  That  plaintiff  introduced  engineer 
as  his  own  witness  does  not  preclude  him  from 
establishing  a  case  by  other  testimony,  though 
it  in  contradictory  to  that  of  the  engineer ;  but 
be  would  not  be  permitted  to  impeach  his  wit- 
ness.—Maginnis  v.  Missouri  Pac.  By.  Co.,  187 
S.  \y.  lliiS. 

«S94I0  (Tex.Clv.App.)  In  lessee's  action  for 
damages  for  lessor's  wrongful  refusal  to  con- 
sent to  subletting,  where  plaintiff  attempted  to 
diaccedit  defendant's  testimony  as  to  his  offer 
to  release  the  lessee,  corroborating  testimony 
thereof  was  admissible. — A.  Harris  &  Co.  v. 
Campbell,  187  S.  W.  365. 

WOODS  AND  FORESTS. 

See  Taxation,  «s»40. 

WORDS  AND  PHRASES. 

"Accidental  homicide."— McPeak  v.  State  (Tex. 

Cr.  App.)  187  S.  W.  754. 
"Accidental    means."— Brunswick    v.    Standard 

Ace.  Ins.  Co.  of  Detroit,  Mich.  (Mo.  App.) 

187   S.   W.  802.  - 
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"Adverse    pogsesaion."— Scbofield    v.    Haeriaoo 

Land  &  Minimr  Co.  (Mo.)  187  S.  W.  61 ; 

O'llanlon  v.  Morrison  (Tex.  CiY.  App.)  187 

S.  W.  692. 
"Apparent   good   order,"— Cudahy  Packing  .Co. 

V.  Atchison,  T.  &  S.  F.  Ry.  Co.  (Mo.  App.) 

187  S.  W.  149. 
"Approi)riation."— Dickinson  v.  CUboum  (Ark.) 

187  S.  W.  909. 
"Assume  all  risk  of  accident."— St  Louis  &  S. 

Ry.  Co.  y.  Stewart  (Mo.)  187  S.  W.  83a 
"Ballot."— Strauglian  v.  Meyers  (Mo.)  187  S.  W. 

1159. 
"Bona    fide   holder   for   value." — McCamant   v. 

McCamant.  187  S.  W.  1096^ 
"Bystander."— Baker  v.  State  (Tex.  Cr.  App.) 

187  S.  W.  949. 
"Change  in  interest  or  title." — ^Terminal  Ice  & 

Power  Co.  v.  American  Fire  Ins.  Co.  (Mo. 

App.)  187  S.  W.  564. 
"Change  in  possession."— Terminal  Ice  &  Pow- 
er Co.  V.  American  Fire  Ins.  Co.  (Mo.  App.) 

187  S.  W.  564.  _ 

"Charity."-Buckley  ▼.  Monck  (Mo.)  187  S.  W. 

31. 
"Claim  of  right."— Houston  OU  Cki.  of  Tcfxas  T. 

Stepney  (Tex.  Civ.  App.)  187  S.  W.  1078. 
"Coinsurer." — Fireman's     Ins.     Co.     v.     Jesse 

French  Piano  &  Organ  Co.  (Tex.  Civ.  App.) 

187  S.  W.  691. 
"Color  of  title."— Houston  Oil  Co.  of  Texas  v. 

Stepney  (Tex.  Civ.  App.)  187  S.  W.  1078. 
"Compensation." — ^Anderson  Coonty  v.  Hopkins 

(Tex.  Civ.  App.)  187  S.  W.  1019. 
"Composition  agreement  with  creditors."— Aber- 

nathy    Rigby    Co.    v.    McDougle,    Cameron 

&  Webster  Co.  (Tex.  Civ.  App.)  187  8.  W. 

503. 
"Condition."— (3ity  of  Terrell  v.  Terrell  Electric 

Light  Go.  (Tex.  Civ.  App.)  187  S.  W.  966. 
"CJonsideration."- Bowles  v.   Quincy,   O.   &   K. 

0.  R.  Co.  (Mo.  App.)  187  S.  W.  131. 
"Construction."— Pierce-Fordyce   Oil   Ass'n   v. 

Warner  Drilling  Co.  (Tex.  Civ.  App.)  187  S. 

W.  516. 
"(Corporation."- G.    W.   Jones   Lumber   C!o.   v. 

Wisarkana  Lumber  Co.   (Ark.)  187   S.  W. 

1068. 
"Counterclaim."— Neely  v.  Wllmore  (Ark.)  187 

S.  W.  637. 
"Delivery."— Yazoo  &  M.  V.  R.  Co.  v.  Altman 

(Ark.)  187  8.  W.  656. 
"Discretion  of  court."— State  ex  rel.  Wagener  v. 

Ook  (Mo.  App.)  187  S.  W.  1122. 
"Distribntively."- State  v.  Gaughan  (Ark.)  387 

S.  W.  918. 
"Due    process    of   law."— Mullins    ▼,    Mt    St. 

Mary's  Cemetery  Ass'n  (Mo.)  187  S.  W.  1169. 
"Election  officers."— Straughan  v.  Meyers  (Mo.) 

187  S.  W.  1159. 
"Election  of  remedies."— Fitzgerrell  v.  Federal 

Trnst  Co.  TMo.  App.)  187  8.  W.  600. 
"Employ*."— Uhr  v.  Lancaster  (Tex.  Civ.  App.) 

187  S.  W.  879;    Brown  v.  TJhr  (Tex.  Civ. 

App.)  187  8.  W.  381. 
"Employment."— Brown  v.  Uhr  (Tex.  Civ,  App.) 

187  .S.  W.  .S81. 
"Equal  protection  of  law."— Mullins  v.  Mt.  St. 

Mary's  Cemetery  Ass'n  (Mo.)  187  8.  W.  1169. 
"Exception." — Arden  v.  Boone  (Tex.  Civ.  App.) 

187  8.  W.  995. 
"Excess    fees."— Anderson    County   y.   Hopkins 

(Tci.  Civ.  App.)  187  S.  W.  1019. 
"Fee  simple."- Terminal  Ice  &  Power  Co.  y. 

American  Fire  Ins.  Co.  (Mo.  App.)  187  S.  W. 

.'>64. 
"Final   order,"— Weatherton   v.   Taylor    (Ark.) 

167  S.  W.  450. 
"For  collection." — ^In  re  Ziegenhein  (Mo.  App.) 

187  8.  W.  ^3, 
"Forgery."— Ferguson  ▼.  State  (Tex.  Cr.  App.) 

187  S.  W.  476. 
"From."- Whiteside  y.   Oasis  Club  '(Mo.)   187 

S.  W.  27. 
"Good   faith."— Schoficld  v.  Harrison  Land  & 

Mining  Co.  (Mo.)  187  S.  W.  61. 
"Governmental  capacity."— Jackson  v.  City  of 

Sedalia  (Mo.  App.)  187  S.  W.  127. 


"Holder  in  due  eoarsei"— McCamant  v.  McCam- 
ant (Tex.  Civ.  App.)  187  S.  W.  1096. 
"Interest  of  witness."'— Wagner  y.  Binder  (Mo.) 

187  S.  W.  1128. 
"Interstate  commerce." — ^Bowles  v.  Quincy,  0. 

&  K.  C.  R.  C!o.  (Mo.  App.)  187  S.  W.  131. 
"Irreparable    injury." — Birchfield    v.    Bonrlond 

(Tex.  Civ.  App.)  187  S.  W.  422. 
"Keep."— Arden  v.  Boone  (Tex.  Civ.  App.)  18T 

S.  W.  61. 
"Larceny."— Hutapeth  v.  State  (Tex.  Cr.  App.) 

187  S.  W,  32). 
"Lawful    possession." — Schofield    v.    Harrison 

Land  &  Mining  C!o.  (Mo.)  187  S.  W.  61. 
"Legal  representatives." — Ordelheide  v.  Modern 

Brotherhood   of   America  (Mo.)   187   8.  W. 

1193. 
"Licenses."— State  v.  Clark  (Tex.  Cr.  App.)  187 

S.  W.  7«0. 
"lx>ng  account." — Elks  Investment  Co.  v.  Jones 

(Mo.)   187   S.   W.   71;    Craig  v.   McNichob 

Furniture  Co.  (Mo.  App.)  187  8.  W.  793. 
"Lying  west  of  lake." — Whiteside  y.  Oasis  Club 

(Mo.)  187  8.  W.  27. 
"Merchandise."- A.  Harris  &  Co.  v.   Grinnell 

Willis  &  Co.  (Tex.  Civ.  App.)  187  8.  W. 

753. 
"Mere  disappearance." — Great  Eastern  Casualty 

Co.  V.  Boli  (Tex.  Civ.  App.)  187  S.  W.  686. 
"Mine."— Barton  v.  Wichita  River  Oil  (3o.  (Tex. 

Civ.  App.)  187  8.  W.  1043. 
"Miner."- Barton  y.  Wichita  River  Oil  Co.  (Tex. 

Civ.  App.)  187  S.  W.  1043. 
"Mineral.''- Barton   v.   Wichita  River   Oil  Ca 

(Tex.  CHv.  App.)  187  8.  W.  1043. 
"Money."— DicBnson  y.  Clibouni  (Ark.)  187  S. 

W   909. 
"Negiifence."'-BMm8    t.    Polar    Wave    Ice    & 

BSiel  Go.  (Mo.  App.)  187  8.  W.  145. 
"Negligent  homicide.'*— McPeak  y.   State  (Tex. 
.     Cr.  App.)  187  S.  W.  754. 
"Next  preceding  city  election."— Harris  County 

V.  Smith  (Tex.  Civ.  App.)  187  8.  W.  701. 
"Novation."— Elkins  v.  Henry  Vogt  Mach.  Co. 

(Ark.)  187  8.  W.  668. 
"Nuisance."— Swanson  v.  Bradshaw  (Mo.  App.) 

187   S.  W.  268. 
"Occupation,"— De  Man  Estate  Oorp.  y.  Frank- 

fort  General  Ins.  Co.  (Ma  App.)  187  S.  W. 

1124. 
"Of  course."— Donovan  v.  Gibbs  (Mo.)  187  S. 

W.  46. 
"Offices."- Browa  v.  Uhr  (Tex.  Civ.  App.)  187 

S.  W.  381. 
"Official   ballot"— Cain    v.    Garvey   (Tex.    Civ. 

App.)  187  8.  W.  1111. 
"Open    accounts." — Myers   v.    Grantham    (Tex. 

Civ.  App.)  187  S.  W.  582. 
"Opposite  parties."- Peil  y.  Warren  (Tex.  Civ. 

App.)  187  8.  W.  1052. 
"Ordinary   care."— Burns   v.    Polar   Wave   Ice 

&  Fuel  Co.  (Mo.  App.)  187  S.  W.  145. 
"Owners." — Voss  v.  Des  Moines  &  Mississippi 

Levee  Dist.  No.  1  (Mo.  App.)  187  S.  W.  820. 
"Passenger."- Fay  y,  iEtna  Life  Ins.  Co.  (Mo.) 

187  S.  W.  861;   NeviU  v.  Gulf,  C.  &  S.  i\ 

Ry.  Co.  (Tex.  Civ.  App.)  187  S.  W.  3SS. 
"Pedigree."- Tuite  v.  Supreme  Forest  Woodmen 

Circle  (Mo.  App.)  187  S.  W.  187. 
"Persons  interested." — Voss   v.   Des  Moines  & 

Mississippi    I/evee  Dist   No.   1    (Mo.   App.) 

187  S.  W.  820. 
"Possession."- De  Mnn  Estate  Corp.  v.  Frank- 
fort General  Ins.  Co.  (Mo.  App.)  187  S.  W. 

1124. 
"Principal."— Quillin  v.  State  CTvx.  Cr.  App.) 
.    187  S.  W,  109 ;  Ferguson  y.  State  (Tex.  Cr. 

App.)  187  S.  W.  476. 
"Print."— In    re    Publishing    Docket   in    Local 

Newspaper  (Mo.)  187  S.  W.  1174. 
"Property.' —Lynch  v.  United  Bys.  (Jo.  of  St 

I^uis  (Mo.  App.)  187  S.  W.  800. 
"Proximate    cause.'— Magnolia    Petroleum    Co. 

V.  Ray  (Tex.   Civ.  App.)  187  S.   W.  10S3; 

Missouri,  K.  &  T.  Ry.  Go.  of  Texas  y.  Cai^ 

weU  (Tex.  Civ.  App.)  187  S.  W.  1078. 
"Public  offense."- St  Louis,  I.  M.  &  S.  Ry.  Go. 

T.  SUte  (ArkO  187  8.  W.  1064. 
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"Publish."— In  re  PubUshint  Docket  In  Local 

Newspaper  (Mo.)  187  S.  W.  1174. 
"Rebuttable  presumption  of  law." — State  ex  rel. 

Detroit  Fire  &  Marine  Ins.  Co.  v.  Ellison 

(Mo.)  187  S.  W.  23. 
"Bepresentation."— Commercial         Bank         y. 

American  Bonding  Co.  (Mo.  App.)  187  S.  W. 

99. 
"Reservation."— Arden  v.  Boone  (Tex.  CJT.  App.) 

187  S.  W.  996. 
"Respectively."— Stete  v,  Oaughan  (Ark.)  187  S. 

W.  918. 
"Sale."— Scoggin   v.    aty   of  Morrilton    (Ark.) 

187  S.  W.  445. 
"Settlement."— Young  v.  Pennsylvania  Fire  Ins. 

Co.  (Mo.)  187  S.  W.  856. 
"Sidewalk."'— Chicago,   R.   I.  &  P.  By.  Oo.  v. 

Redding  (Ark.)  187  S.  W.  661. 
"Special   order   after    final  judgment."— Wehrs 

V.  SuUivan  (Mo.)  187  S.  W.  825. 
"Street"— Chicago.  B.  I.  Sc  P.  By.  Co.  ▼.  Bed- 
ding (Ark.)  187  S.  W.  651. 
"Suit   between    heirs."— Peil   v.    Warren    (Tex. 

Civ.  App.)  187  S.  W.  1062. 
"Survey."— Cross  v.  Wilkinson  (Tex.  Civ.  App.) 

187  S.  W.  345. 
"Theft"— Black  v.  SUte  (Tex,  Cr.  App.)  187 

S.  W.  332. 


"To."— Whiteside  ▼.  Oasis  Club  (Mo.)  187  S. 
W.27. 

"Tract."— Schofield  t.  Harrison  Land  ft  Min- 
ing Co.  (Mo.)  187  S.  W.  61. 

"Unconditional  and  sole  ownership."- Terminal 
Ice  &  Power  Co.  ▼.  American  Fire  Ins.  Co. 
(Mo.  App.)  187  S.  W.  564. 

"Vote."— Straughan  v.  Meyers  (Mo.)  187  S.  W- 
1159. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

<3s>30(2)  (Tex.Civ.App.)  Where  petition  alleged 
that  reasonable  value  of  services  was  certain 
sum,  issue  of  reasonable  value  vras  for  jury. — 
Myers  v.  Grantham,  187  S.  W.  632. 

WRITS. 

See  Attachment;  Certiorari;  Garnishment;  Ha- 
beas Corpus;  Injunction;  Mandamus;  Pro- 
cess; Prohibition;  Beplevin. 

YEAR. 

^ee  Landlord  and  Tenant,  ^»75-lll. 
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Paga 
Anderson  v.  Shockley  (181  S.  W.  1151) 643 

Barnes  t.  City  of  KirksvUle  (180  S.  W. 

545)   270 

Bine  v.  Jackson  County  (181  S.  W.'36)...  228 
Birmingham  Drainage  Dist.  t.  Chicago,  M. 

&  St.  P.  K.  Co.  (178  S.  W.  893) 60 

Brandenburger  v.  Puller  (181  S.  W.  1141). .  534 
Brinckwirth's  Estate  t.  TroU  (181  S.  W. 

403)    473 

Carmody  v.  Cannody  (181  S.  W.  1148) 556 

Carnahan  ex  rel.   Webb,  State  ex  inf.,  t. 

Jones  (181    S.   W.   50) 101 

Chicago,  B.  &  Q.  R.  Co.  v.  Public  Service 

Commission  (181  S.  W.  61) 333 

City   of   Maton   v.    Atkinson   (181   S.    W. 

35*6)    484 

City  of  Macon  v.  Chicago,  B.  &  Q.  R.  Co. 

(181  S.  W.  396) 484 

City  of  Macon  v.  Public  Service  Commis- 
sion (181  S.  W.  396) 484 
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